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"The law Is progressive and expansive, adap+Ing 
I+self to +he new relatlons and Interes+s which are 
constantly springing up in +he progress of socie+y. 
Bu+ this progress must be by analogy to what is 
aiready settled." 

Chlef Justice 0reene, in I R.I. 356. 








CITE BY TITLE AND SECTION 


Thus 


32 C.J.S. Evidence § 411 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic trealment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, lo present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American Law. The clear-cnt and exhaustive propositions compris- 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions lianded down since the publication of Corpus Juris. When the search- 
er may wish to consuit earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenicnce of 
this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full trcatment or statement of the law under each section. These introduc- 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the tities con- 
taincd thcrein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Jiiris Secundum is kept to date by means of annual cumula- 
tive pocket parts for each volume, This feature of supplementation which has 
proved so successful in modern digcsts and statutes conveniently, and with 
certainty, kecps each title constantly to date through current cases and new 
precedents- 

Corpus Juris Secimdum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 

The Publishers 
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476. - Animals—^p 128 

477. - Building trades^—^p 129 

478. - Electricity, engineering, manufactiiring, and mechanics—^p 129 

479. - Law—^p 131 

480. - Medicine and surgery—^p 133 

481. - Railroads and Street railroads—p 136 

482. - Trade terms—^p 138 

483. - Customs and usages—p 139 

484. - Other matters—^p 142 

D. Infeeenoes from Sensation— p 144 
1. Ordinary Witness —^p 144 
§ 485. In general—^p 144 

486. Stating facts on which opinion based—^p 144 

487. Positive inferences—^p 145 

488. Negative inferences^—^p 145 
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32 C.J.S. 


Xn. OPmON—Continued 

D. Iotbrbncbs brom Sensation—C ontinued 
1. Ordinary Witness —Continued 
§ 489. Appearance—^p 146 

490. Conduct of human beings—^p 148 

491. Conduct of animals—150 

492. Estimates—p 150 

493. -Age and personal identity, status, and characteristics—p 150 

494. - Cause or effect—^p 151 

495. - Damages—^p 153 

496. - Dimensions—^p 153 

497. -Distance and space—^p 153 

498. - Quality and quantity or capacity—^p 154 

499. - Speed—^p 155 

500. -Time and duration—p 160 

501. -Value—p 161 

502. -Weight—^p 161 

503. - Estimates as to other matters—^p 162 

504. Identity and correspondence—^p 166 

505. Mental condition—p 168 

506. - Of witness—^p 168 

507. -Of other persons—^p 168 

508. Intoxication—^p 183 

509. Mental state of animals—^p 184 

510. Mental state of persons—^p 184 

511. Pecuniary condition—^p 190 

512. Physical condition of animals—p 191 

513. Physical condition of persons—p 191 

514. Possibility and probability—^p 207 

515. Resemblance—^p 208 

516. - Handwriting—^p 209 

517. Other matters—^p 214 

2. Skilled Witness —^p 215 
§ 518, In general—^p 215 

519. Stating facts on which opinion based—^p 216 

E. JUDGMENT OE ExPERTS—^ p 217 
§ 520. In general—^p 217 

521. Basis of judgment—^p 219 

522. Conjecture excluded—^p 220 

523. Range of testimony—^p 221 


F. STJBJBCTS os- SKTLLBD IraERENOE OB Estebo! Jtogment—p 222 
§ 524. Animals—^p 222 

525. Cause and effect—p 224 

526. Conduct of business—^p 224 

527. Co^taiction. condidon, or „pair of s,ro«m-os, mochim-ry, ..i;,,».,-.,, 

528. Damages—p 227 

529. Due care and proper conduct—p 227 

s”; 

532. Laws and legal matters—p 234 

533. Management and operation of vehicles, machinery. and applianc«-n 23n 
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32 C. J. S. EYIBENCE 

XH. OPHnONT—Continued 

F. SuBJECTS OE Skilled Infbrbnce or Expeiwp Juixjment— Continued 

§ 534. Medical, surgical, or physiological matters—238 

535. - Mental capacity or condition—^p 252 * 

536. - Basis of inference or judginent—^p 255 

537. - Qualifications of witness—^p 261 

538. - Statements excluded—^p 267 

539. Mental state—^p 267 

540. Mining and excavation—^p 267 

541. Nature, condition, and qualities of objects—^p 269 

542. Physical facts—p 269 

543. Quantity or capacity—^p 271 

544. Railroads and Street railroads—272 

545. Value—^p 279 

546. Other matters involving scientific or other special knowledge—^p 323 

G. Examination op Witnesses— p 338 

1. Ordinary Observer s —p 338 

§ 547. In general—^p 338 

548. Cross-examination—^p 340 

2. SkiUed Observers and Experts —^p 342 
§ 549. In general—^p 342 

550. Questions—^p 343 

551. - Hypothetical questions—p 347 

552. - Establishment of facts stated—p 359 

553. - Knowledge of witness as basis of hypothetical question—^p 361 

554. -- Questions ‘'upon the evidence”—p 362 

555. Answers—^p 364 

556. - Statement as to cause and effect—^p 365 

557. - Answers to hypothetical questions—^p 366 

558. - Matters proper for consideration in answering—p 367 

559. - Stating reasons for opinion—p 368 

560. Cross-examination and redirect examination—^p 368 

H. Tests op Optnion Evidence—^ p 377 

§ 561. In general—^p 377 

562. Inference—^p 377 

563. -Accuracy of observation—^p 377 

554 . - Facts or premises supplied—^p 377 

565. - Correctness of reasoning—^p 377 

566. Judgment of expert—^p 377 

I. Weight op Opinion—^ p 378 

§ 567. In general—^p 378 

568. Inference—^p 381 

569. Judgment of expert—^p 389 

570. Supporting opinion—^p 410 

571. Impairment or impeachment of opinion—p 411 

572. Conflict of evidence —-p 416 

J. Standard Treatisbs in Conneotion with Opinion— p 427 

§ 573. On direct examination—^p 427 

574. On cross-examination—^p 428 

575. For purpose of contradiction—p 431 
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Xm. B£S INTEE ALIOS—p 432 

§ 576. In general—432 
577. Relevancy—433 

XIV. SIMILAE AOTS OE OCOUEEBNCES—p 433 

A. In General —^p 433 

§ 578. Introductory statement—^p 433 

B. SnnLAB Acts—^ p 433 

§ 579. Rule stated—^p 433 

580. When admitted—^p 435 

581. - Course of conduct or dealing—p 437 

582. -Habit—p 437 

C SlMlLAB OCOUREBNCBS—^p 438 

§ 583. In general—^p 438 

584. Similarity in essentiai conditions—p 438 

585. Continuing facts—^p 439 

586. Experiments—^p 440 

587. -Admissibility of evidence—^p 440 

588. -Object or purpose of experimcnt in gencral—441 

589. -In support or explanation of opinion evidence—p 442 

590. -Similarity of conditions—p 442 

591. -Mode of proof—^p 443 

592. -Weight of evidence—^p 443 

593. On issue as to value—^p 444 

XV. ATTENDAXT OIECUMSTANOBS—p 452 

§ 594. Gipability—^p 452 

595. Skill—^p 452 

596. Presence at given locality—p 452 

597. System of coordinate action—p 453 

XVI. OAUSATION ESTABLISHED BT INDUOTIOH—p 453 

§ 598. Results where alleged cause prcscnt—p 453 

599. Results where alleged caiises absent—p 453 

600. Results indicating a different cause—p 454 

XVn. DEMONSTRATIVE OR REAL EVIDENCE; INSPECTION—j) 454 
A. In General —^p 454 

§ 601. General statement—p 454 

602. Power and duty of court—p 454 

603. Amplification or explanation of evidence—p 455 

604. -Casts—p 456 ' 

605. -- Duplicates—p 456 

60^* --Models—^p 456 

607. Articles in general—p 457 

608. Animals—^p 459 

609. Persons—^p 459 

^10. -Exhibition of injuries—p 459 

B. Dootraauras—^p 461 

§ 611. In general—p 461 
612. Comparison of handwritings—p 462 
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EVIDENCE 


XVn. DEMONSTRATIVE OR REAL EVIDENCE; INSPEOTION—Continued 
B. Documents—C ontinued 

§ 613. - Rule in absence of statute—462 

614. - Rule under statutes—464 

615. - Qualifications of witness—465 

616. - Production of disputed writing—p 466 

617. - The specimen or Standard—467 

618. - Mode of comparison—^p 471 

619. - Mode of testifying—^p 472 

620. - Cross-examination—^p 472 

621. - Weight of evidence—^p 473 

622. - On issue of identity of persons—474 

XVin. DOCDMENTARY EVIDENCE—p 475 

A. In Gbneraij—^ p 475 

§ 623. Definition and nature—^p 475 

624. Determination as to admissibility—^p 475 

625. - Proof of execution and identity—^p 476 

B. Publio Records and Documents—^ p 477 

§ 626. In general—^p 477 

627. State papers—^p 479 

628. Laws—p 479 

629. Judicial records and proceeding-s—^p 479 

630. - Records of courts of probate—^p 481 

631. - Justices’ records—^p 482 

632. - Docket entries, minutes, original papers, etc.—^p 482 

633. - Matters included in record—p 483 

634. - Authentication of records generally—p 486 

635. - Authentication of justice’s records—^p 488 

636. - Of what record is evidence—p 488 

637. Official registers and documents—p 489 

638. - Particular records and documents—^p 491 

639. - Land ofEce records and proceedings—^p 500 

640. - Official certificates—p 502 

641. - Records of private writings—^p 504 

642. - Other official records or documents—^p 506 

643. - Authentication of document—^p 506 

644. - Of what record is evidence—p 509 

645. - Explanation of document by custodian—^p 509 

646. Incomplete or altered records—^p 509 

647. - Judicial records—^p 510 

648. Character of record as primary or secondary evidence—p 512 

C Authentioatbd Transcbipt or Copies— p 512 

§ 649. Public records and documents generally—p 512 

650. - Sworn or examined copies—^p 514 

651. - Certified copies—p 514 

652. Judicial records—^p 517 

653. - Exemplified copies—^p 519 

654. - Office copies^—^p 519 

655. - Examined or sworn copies—^p 520 

656. - Incomplete copies—^p 520 

657. - Errors or omissions in transcript—^p 520 
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VUL DOOTJMENTARY EVIDENCE—Contimied 

C. Authenticated Tbanscript or Copies—C ontinued 

§ 658. Public grants and land office records 521 

659. Records of private writings—p 522 

660. - Certified copies—p 522 

661. - Sworn or examined copies—p 526 

662. -Abstracts of title—^p 527 

663. Certification or exemplification—p 527 

664. - Public records generally—^p 528 

665. -Judicial records—^p 530 

666. Federal records—^p 533 

667. Public documents and records of other States—^p 535 

668. -Judicial records in general—^p 535 

669. -Authentication of judicial records generally—p 535 

670. _Authentication of judicial records under federal statutos—p 537 

671. - Subject matter of authentication of judicial records—^p 540 

672. -Defective or incomplete judicial records or copies—p 542 

673. -Documents and records not legislative or judicial—p 543 

674. State records offered in federal courts—^p 545 

675. Foreign documents or records—p 546 

D. Private or Unofttcial Documents—549 

1. In General —^p 549 

§ 676. Admissibility in general—^p 549 

677. Recitals—^p 549 

678. Void or defective instniments—p 550 

679. Documents in foreign language—p 551 

680. Recording or failure to record—p 552 

681. Collateral writings—^p 552 

2. B^ok Entries —^p 552 

§ 682. In general—^p 552 

683. Entries in regular course of biisiness—p 553 

684. -Requisites to admissibility in general—]) 556 

685. -Form and' regularity of accounts—p 559 

686. - Subject matter of entry—^p 567 

687. -Absence of entry as proof of negative—^p 569 

688 —^ Person charged; intent—^p 570 

689. -Amount charged—^p 570 

690. -Time of making entry—^p 570 

691. - Impeachment of credit of books—p 572 

692. Entries by clerks and third persons—p 572 

693. -Requisites to admissibility—p 574 

694. Book entries as admissions—^p 582 

695. Entries by third persons against- interes!—p 5»S5 

3. Memoranda and Statements —^p 585 

§ 696. Memoranda—^p 585 

697. - In explanation of parol contract—p 591 

698. Statements prepared for use at trial—p 592 

4. Books and Records of Corporations, AssoexationSj and Socicilcs—’^S9i 

§ 699. Corporate books and records—593 
700. -Mode of proof—^p 597 
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XVm. DOCUMENTAEY EVIDENCE—Continued 

D. Private or Unoffioial Documbnts—C ontinued 

4. Books and Records of Corporations, AssociationSj and Societies —Continued 

§ 701. Books and records of unincorporated associations—p 599 
702. Records of secret societies—^p 600 

5. LetterSj Telegrams, and Other Correspondence —^p 600 

§ 703. In general—^p 600 

704. Parts of letters—^p 605 

705. Admission of correspondence in entirety—^p 605 

706. Authentication—^p 606 

707. Proof of delivery—^p 610 

708. Address or direction—^p 611 

6. Photo graphs and Other Pietur es —^p 611 

§ 709. In general—^p 611 

710. To Show personal appearance or identity—^p 614 

711. To show physical condition—^p 614 

712. -X-Ray photographs—^p 615 

713. To show location, surroundings, and condition of premises or inanimate oh- 

jects—^p 618 

714. Photographic copies of documents—^p 619 

715. Accuracy of photograph; time of taking—^p 620 

716. Determination as to admissibility—^p 625 

7. Books and Other Printed Publications —p 626 

§ 717. In general—^p 626 

718. Books of Science and learning—^p 627 

719. -Mortality and annuity tables—^p 629 

720. -Historical works—^p 631 

721. -Dictionaries—^p 631 

722. -Law commentaries and reports—p 631 

723. Statute books—^p 632 

724. Market quotations—^p 632 

725. Live stock registers—^p 632 

726. Newspapers—^p 632 

8. Other Private Records or Documents —p 633 

§ 727. Church registers and certificates—^p 633 

728. Hospital records—^p 633 

729. Hotel registers—p 636 

730. Maps, diagrams, etc.—^p 636 

731. Reports of mercantile agencies—p 640 

732. Miscellaneous—p 640 

9. Authentication and Proof of Exeeution —^p 647 

§ 733. Necessity—p 647 

734. - Showing authority to exeeute—^p 650 

735. -EfTcct of acknowledgmcnt and registration—p 651 

735 . - Documents produced on notice—^p 652 

737. Time for proof—^p 652 

738. Mode of proof—^p 652 

739. -Attested Instruments—^p 654 

740. -Unattested instruments—p 658 
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XVm. DOOUMBNTARY EVIDENOE—Continued 

D. Private or UNOmoLAii Doc3uments—C ontinued 

9. Authenticaticn and Proof of Execution —Continued 
§ 741. Sufficiency of evidence—659 
742. -Testimony of subscribing witnesses—660 

E. Anceent Documbnts—661 

§ 743. Definition—661 

744. Admissibility in general—p 661 

745. Purposes for which admitted—^p 662 

746. Character of instrument—^p 662 

747. . Age of document—^p 665 

748. Custody of document—^p 666 

749. Possession imder instrument and other circumstanccs—^p 667 

750. Defects or irregularities—p 668 

751. Suspicious circumstances—^p 668 

752. - Circumstances appearing from extraneous evidence—^p 669 

F. COMPELLING PRODiraTION’ OF DOCIJMENTS—^p 669 

§ 753. Public record or document—^p 669 

754. Private writing by adverse party—^p 669 

755. -Notice to produce—^p 670 

756. -Application to court and action tliercon—^p 671 

757. -Time for production—p 674 

758. -Excuses for nonproduction—^p 675 

759. --Effect of production—^p 675 

760. —— Effect of nonproduction—^p 676 

761. Private writing by witness^—^p 677 

762. Private writing by stranger—^p 677 

G. CONOLUSIVENESS AND EfFBCT—^ p 677 

§ 763. In general—^p 677 

764. Legislative joumals—^p 678 

765. Judicial records—^p 678 

766. OfEcial records and documcnts—^p 679 

767. Private writings generally—p 684 

768. Books of account—^p 694 

769. Market quotations—^p 696 

770. Mortality tables—p 696 

771. Photographs—^p 697 

772. Pleadings—^p 698 

773. Copies—p 698 

774. Entire documents to be considered—p 699 

775. Introduction for particular purposc—^p 700 

XIX. BEST AND SEOONDAEY EVIDENCE—p 701 

A. In General—^ p 701 

Definitions—p 701 
The “best evidence rule”—p 701 

Limitations of rule generally—p 703 
Admissibility of best evidence obtainablc—p 704 
Prerequisites to exclusion of evidence—p 705 
Evidence relating to collatcral matters—p 706 
- Rule confined to documentary evidence_p 706 
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XIX. BEST Airo SECONDAEY EVIDENOE—Continued 

A. In General—C ontinued 

§ 783. Inadmissibility of primary evidence—707 
784. Degrees and kinds of secondary evidence—p 7U8 

B. Parol Evidenc® Secondary to Weitctn Evidence— p 710 

1, In General —710 

§ 785. General nile—^p 710 

786. Limitations of rule—^p 711 

787. Writings and records collateral to issue—^p 713 

788. Admissions as to matters evidenced by writings or records—^p 714 

789. Proving results of voluminous writings and records—^p 714 

790. Proof of negative—^p 716 

791. Fact of making or existence of writing—p 716 

2. Applications of Rule —^p 717 

§ 792. Private writings—^p 717 

793. Particular facts and transactions—^p 724 

794. -Title to real estate—^p 725 

795. - Possession of real property—^p 725 

796. - Sales, conveyances, and mortgages of real property—^p 726 

797. -Leases and tenancy of real property—^p 727 

798. —— Boundaries—^p 727 

799. -Title to personal property—p 727 

800. - Sales and mortgages of personal property—p 728 

801. -Foreign law—p 729 

802. -Payment and delivery—^p 729 

803. - Other facts and transactions—^p 730 

804. Public writings—^p 733 

805. -Newspapers—^p 733 

806. -Election, appointment, or official character of public officers—p 733 

807. Records and judicial documents—p 734 

808. -Official records and documents—^p 737 

809. -Judicial records and documents—^p 737 

810. -Corporate records—^p 741 

811. _Records of unincorporated associations—^p 745 

812. -Records of deeds and mortgages—p 745 

C. "" CoPY Secondary to Original Writing—^ p 745 

§ 813. General rule—^p 745 

814. Applications of rule—^p 746 

815. -Photographs—^p 747 

816. -Letterpress copies—^p 747 

817. -Copy of a copy—p 747 

818. Limitations of rule—^p 748 

819. -Admission of correetness—^p 748 

820. -Writings collateral to issue—^p 749 

821. Duplicate originals and counterparts—p 749 

D. Grounds por Admission of Secondary Evidence— p 751 

§ 822. In general—p 751 

823. Loss or destruction of primary evidence—p 751 

824. -Destruction by party offering secondary evidence—p 752 
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VTY BEST AUT) SEOONDART EVIDENOE—Continued 

D. Grounds for Admission of Sbcondart Evidence —Continued 

g 825. - Destruction by party against whom secondary cvidence ofifercd—p / 

826. —— Private writings—^p 753 

827. - Public records and documents—^p 755 

828. Inaccessibility of primary evidence—p 757 

829. - Primary evidence in custody of court p 7^ 

830. - Primary evidence held by third person 

831. - Primary evidence out of jurisdiction—p 759 

832. Failure of adverse party to produce primary evidence on notice—p 7*^0 

833. - Effect of production of original instrument—p 762 

834. -Effect of noncompliance with notice—^p 762 

»E. Preliminaries to Admission of Seoondart Evidence —p 763 
§ 835. In general—^p 763 

836. Proof of exeeution, existence, and genuineness of original instrunu-nt—p 7o3 

837. Proof of grounds for admission of secondary evidence—76o 

838. -Burden of proof and presumptions—p 768 

839. -By whom proof should be made—^p 768 

840. -Mode and order of proof—^p 769 

841. -Admissibility of evidence—^p 770 

842. - Sufficiency of evidence—^p 771 

843. Notice to produce primary evidence—^p 777 

844. -Necessity—^p 777 

845. -Sufficiency of notice—^p 780 

846. -To whom notice given—^p 781 

847. -Time for Service of notice — ^p 781 

848. -Proof of Service of notice—^p 782 

849. -Waiver of notice or of objeclions to its sitflicicncy—7.^2 

850. Proof as to correetness of copy—^p 782 

XX. PABOL OR EXTRINSIO EVIDENCE APFECTING WRITINGS—p TKl 

A. In General—^ p 784 

§ 851. Rule stated—^p 784 

852. Legal effect of instrument—^p 788 

853. -Time for payment or pcrformancc—p 780 

854. -Duration of contract—^p 789 

855. -Medium or source of payment—p 790 

856. - Compensation for Services—^p 790 

857. - Priority of lien—^p 790 

858. -Matters excliided by Icgal implication—p 700 

859. Proceedings in which rule not applicable—-p 791 

860. - Proceedings directly attacking instrument—p 701 

861. - Controversies to which strangers to wriling are parties-*-p ?*! 

^<^2. -- Controversies betwecn parties on same side of in.stnnneni- p 7*+6 

863. Waiver of benefit of rule—^p 796 

864. Rights of third persons—^p 796 

B. Writtngs within Rule— p 797 

1. Public or Officiat Records^ Documents, or Proceedings —p 797 
§ 865. Judicial records or proceedings—^p 797 

866. - Records of probate court—p 798 

- Records of juslicc^s court—^p 798 
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XX. PAROL OR EXTRINSIC EVIEENOE AFFEOTIKTG- WRITXNTM—Contirmed 
B. WsmNGS wiTHiN Rulb—C ontinued 

1. Public or Official Recordsj Documents, or Proceedings —Continued 

§ 868. - Records of police court—799 

869. - Foreign judgments—^p 799 

870. - Record as to particular matters—^p 799 

871. - Minutes of court—^p 802 

872. - Evidence as to jurisdiction—^p 802 

873. - Aiding or impeaching one part of record by another—^p 803 

874. - Matters not protected—^p 803 

875. - Denial of existence of record—^p 804 

876. Official records and documents—^p 804 

877. - Legislative records—p 804 

878. - County records and proceedings—805 

879. - Municipal records and proceedings—^p 805 

880. - Town records—^p 806 

881. - School district records—^p 806 

882. - Highway records—^p 806 

883. - Tax records—^p 806 

884. - Land office records—^p 807 

885. - Official surveys, maps, and plats—^p 807 

886. - Registration or certificate thereof—^p 807 

887. - Other official records and documents—^p 807 

888. - Transcripts and authenticated copies—^p 808 

889. - Records or documents not conclusivc—p 808 

890. - Supplying omissions—^p 809 

891. Quasi public records—^p 810 

892. Corporate records—^p 810 

2, Private Writings —^p 811 

§ 893. Arbitration and award—^p 811 

894. Assignments—^p 811 

895. Bilis and notes—^p 811 

896. Bilis of sale—p 814 

897. Bonds—p 815 

898. Certificates of stock—^p 816 

899. Charter parties—^p 816 

900. Collateral security or pledges—p 816 

901. Contracts—p 816 

902. —— Requisites of writing—^p 823 

903. - Bailments—^p 824 

904. - Building and working—^p 824 

905. - Carriage—^p 825 

906. - Employment—^p 826 

907. - Guaranty, suretyship, and indemnity—^p 827 

908. - Insurance—^p 828 

909. - Partnership—^p 830 

910. - Sale or exchange—p 830 

911. - Subscription—^p 834 

912. - Miscellaneous—^p 835 

913. Deeds—^p 835 

914. - Grants of public lands—^p 837 

915. - Official deeds—^p 837 

915 , - Matters as to which deed is conclusive—p 838 
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XX. PASOL OK BXTMNSIO EVIDENOB AFFBOTINa WBITINGS-Continued 

B. WRiiniras within Rtoe—C ontinued 

2. Private Writings —Continued 

§ 917. Instruments of compromise and settlement p 841 

918. Leases—^p 841 

919 . _ Conclusiveness as to particular matters—p M- 

920. Letters—^p 844 

921. Licenses—^p 844 

922. Mortgages and deeds of trust—jp 844 

923. - Conclusiveness as to particular matters p 844 

924. Powers of attorney—^p 846 

925. Printed conditions of sale at auction—p 846 

926. Receipts—^p 846 

927. Releases—^p 851 ^ • r o-t 

928. Writings not contractual nor amounting to disposition oi propcrty 6:)i 

C. Limitations op, and Exceptions to, RtjliE— p 852 

§ 929. In general—^p 852 

'930. Evidence not inconsistent with writing—p 853 

931. -Judicial records—^p 855 

932. Aiding inference from instrument—^p 855 

933. Alterations, erasures, and mutilation—^p 855 

934. Clerical or typographical errors—p 856 

935. Condition or contingency—^p 857 

936. - Sealed instruments generally—^p 860 

937. - Bilis and notes—^p 860 

933 . - Bilis of sale and contracts of sale—p 863 

939. -Bonds—^p 865 

940. - Deeds of conveyance, leases, and mortgages—p 865 

941. - Subscriptions to corporate stock—^p 867 

942. - Conditions on which delivery to be made—p 867 

943. -Time for performance of condition—^p 867 

944. - Performance of conditions—^p 867 

945. - Completeness of writing—868 

946. Connection of different writings—p 868 

947. Connection of parol agreement with writing belween difFerent pers^ns—p 860 

948. Consideration—^p 869 

949. - Sealed instruments generally—^p 872 

950. - Deeds of conveyance—^p 873 

951. - Bilis and notes—^p 878 

952. - Other instruments—^p 881 

953. - Payment of consideration^—^p 885 

954. - Where consideration not stated—^p 886 

955- - Consistency with expressed consideration—886 

956. - Altering or defeating icgal effect or operation of instrument—p 

957. - Good and valuable considerations—p 888 

958. -Where consideration exeeutory or contractual—p 889 

959. Construction of language—^p 891 

960. - What evidence admissible—^p 901 

961. -Latent and patent ambiguity—^p 915 

962. - Meaning of words, phrases, and abbreviations—p 920 

963. Date of instrument—^p 929 

'964. Discharge, performance, and the like—p 929 

^65, - Pa 3 mient or accord and satisfaction—^p 931 

966. -Waiver and estoppel—^p 931 
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XX. PAROL OR EXTRINSIO EVIDENCE AFFECTIXa WRITINaS—Continued 
C. Limitattons of, and Exceptions to, Rule—C ontinued 

§ 967. Dispute as to contractual character of writing—932 

968. Formal parts of instrument—p 933 

969. Identification of writing—^p 933 

970. Inducing cause—^p 933 

971. Illegible writings—p 934 

-972. Invalidating or defeating operation of instrument—^p 934 

973. - Disproving authenticity of record—^p 935 

974. - Showing that document is not true record—^p 935 

975. - Incapacity of party—^p 935 

976. - Lack of authority—^p 936 

977. - Matters relating to execution or delivery—^p 936 

978. - Mistake—p 938 

-^979. - Fraud—^p 942 

980. - Forgery—^p 952 

981. - Duress—^p 952 

982. - Undue influence—p 953 

983. - Illegality—^p 953 

984. Medium of payment—^p 954 

985. Nature, extent, and origin of liability—^p 954 

986. Noncontractual recitals—^p 960 

987. Papers relating to same transaction—p 960 

988. Parties to instrument or obligation—^p 960 

989. - Showing real party in interest—^p 961 

990. - Character in which party acts or contracts—^p 962 

991. - Instruments signed by agents—^p 964 

992. - Individual or partnership contract—^p 968 

993. - Identification of parties—^p 968 

994. - Relations of parties—^p 969 

995. - Mistake or variance in name—^p 969 

996. Place of execution—^p 970 

■997. Prior and contemporaneous collateral agreements—^p 970 

998. - Consistency of agreement with writing—^p 971 

999. - Completeness of writing—^p 976 

1000. - Matters of inducement—p 979 

1001. - Subject of collateral agreement—^p 980 

1002. - Separate and independent character of agreement—^p 981 

•1003. - Particular writings—^p 981 

1004. Subsequent agreements—^p 1008 

1005. - Sealed agreements and contracts required to be in writing—^p 1010 

1006. - Applications of principle—1011 

1007. Subject matter—^p 1014 

1008. Supplying omissions—p 1023 

1009. - Corporate records—p 1024 

1010. Sustaining instrument—^p 1024 

1011. Writing collateral to issue—^p 1026 

1012. Writing not expressing contract of parties—^p 1027 
•1013. Writing not expressing entire agreement—^p 1027 

1014. Writing not in evidence—^p 1036 

1015. Other limitations and exceptions—^p 1037 
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XXI. WEIGHT AND SUPriOIENOT—p 1039 

A. Degree op Proop —1039 

^ 1016. Definitions—1039 

1017. Statutory provisions—^p 1043 

1018. Prepondcrance of evidence—^p 1044 

1019. - Preponderance required—^p 1046 

1020. - Preponderance sufficient—p 1047 

1021. - What constitutes preponderance—^p 1051 

1022. - Number of witnesses—^p 1054 

1023. Ciear and convincing proof—^p 1059 

1024. Proof beyond a reasonable doubt—p 1061 

1025. Proof of negative facts—p 1062 

B. Mbmobt op Witnesses —^p 1062 

§ 1026. In general—1062 

1027. Memory of oral statements—p 1066 

1028. Memory of contents of written instriiments—^p 1066 

1029. Memory of dates and time of day—^p 1067 

1030. Estimates of time—^p 1068 

C. Weight op Evidence —^p 1068 

§ 1031. In general—^p 1068 

1032. Affidavits and depositions—^p 1075 

1033. Written and oral evidence—^p 1076 

1034. Evidence which should be excluded on objection—p 1077 

1035. Evidence less strong than party might produce—^p 1070 

1036. Answers to leading questions—^p 1079 

1037. Positive and negative evidence—p 1079 

1038. Uncontroverted evidence—^p 1089 

1039. Circmnstantial evidence—^p 1099 

D. CoNOLusivENESS OP Evtdence —p 1104 

§ 1040. On party introducing it—p 1104 
1041. Evidence as to value—^p 1115 

E. SuppiciBNCY OP Evidence —^p 1116 

§ 1042. In general— p 1116 

1043. Of single witness—p 1128 

1044. Inferences from evidence—^p 1129 

F. PuBposES POR Which Evidence Available— p 1134 

§ 1045. In general—^p 1134 
1046. Evidence introduced by adverse party—p 1134 

G. Evtdence Beabing on Pabtioulab Facts ob Issubs — ^p 1133 

§ 1047. Identity—^p 1135 

1048. Pedigree—^p 1135 

1049. Value—p 1135 

1050. Other facts or issues—^p 1139 
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§ 4C3 


Z. BES OESTiB 


A. IN GENERAL 


§ 403. Nature of Doctrine 

The term *Tes gestae" may be deflned as those c!r- 
stances which are the undesigned Incidents of a particu- 
lar litigated act and which are admissible when illustra- 
tive of such act. 

“Res gestae” has been described as a term of pro- 
tean significance.24 The rule as to the admissibili- 
ty of evidence known as the “res gestae rule” has 
been dedared to be incapable of any precise defi- 
nition,25 and it has been applied to so many differ¬ 
ent and unrelated situations that it has been said 
that the difHculty of formulating a description of 
“res gestae” which will serve for ali cases seems in- 
surmountable.26 However, notwithstanding the 
term “res gestae” lacks scientific precision and has 
been much criticized, it has been too often passed- 
on by the courts to be discarded at this late date.^*^ 

It may be stated generally that in any particular 
case submitted to judicial investigation, the nature 
of the right or liability asserted involves consider- 
ation by the tribunal of a certain number of Prin¬ 


cipal facts, the happening of which extends over a 
definite period of time and directly determines the 
existence of the right or liability. This collection 
of primary facts constituting the necessary and im¬ 
mediate field of a judicial inquiry may be designat- 
ed as the res gestae,^8 within this field of immedi¬ 
ate inquiry the court will reccive evidence of ali the 
facts.29 The term “res gestae” has, however, fre- 
quently been given a greatly extended application 
and has been defined as “those circumstances which 
are the undesigned incidents of a particular litigated 
act and which are admissible when illustrative of 
such act;”80 it may also be defined in a general way 
as meaning the circumstances, facts, and declara- 
tions which grow out of the main fact and serve 
to illustrate its character and which are so spon- 
taneous and contemporaneous with the main fact 
as to exclude the idea of deliberation or fabrica- 
tion,^^ and it has been made to embrace ali facts 
which are relevant to the principal fact in any de- 
gree as tending to establish the existence of a claim 
or a liability m dispute between the parties which 


24- Mo.—^Landau v. Travelers’ Ins. 
Co., 267 S.W. 376, 305 Mo. 663. 

26- Va.--Bllis V. Virginia Ry, & 
Power Co., 110 S.E. 382, 132 Va, 
24—^Washington-Virginia Ry. Co. 
V. Deahl, 100 S.E. 840, 126 Va. 141. 

2a Mo.—Landau v. Travelers' Ins. 
Co., 267 S.W. 376, 305 Mo. 563. 

27- Va.—XTpton v. Commonwealth, 
2 S.B.2d 337, 172 Va. 654. 

28- N.C.—Praley v. Praley, 64 S.E, 
381, 150 N.C. 601. 

22 C.J. p 443 note 11. 

“ ‘Res gestae’ consists of ali the 
things done in relation to, and as a 
part of, a certain eveni.”—Travelers 
Ins. Co. V. Minton, 73 P.2d 422, 423, 
181 Okl. 306. 

Thlng done 

(1) "Res gestae means thing done.” 
—McClory v. Schneider, Tex.Civ. 
App., 51 S.W.2d 738, 741, error dis- 
missed. 

(2) "Res gestae means ‘things 
done' at the transaction being Inves- 
tlgated, and includes not only the 
facts and circumstances of the oc- 
currence, but also the declarations 
made under the immediate spur of, 
and as a part of, the main Iransac- 
tion.”—Roh v. Opocensky, 263 N.W. 
680, 681, 126 Neb. 618. 

29. Mo.—Royle Mining Co. v. FL- 
delity & Casualty Co. of New York, 
142 S.W. 438, 161 Mo.App. 186. 

22 C.J. p 443 note 12. 

30. Ark.—^Pt Smith Oll Co. v. Slov- 


er, 24 S.W. 106, 68 Ark. 168—Llttle 
Rock, M. R & T. R. Co. v. Lever- 
ett, 3 S.W. 60, 48 Ark. 333, 3 Am. 
S.R. 230. 

Colo.—Denver & R. G. R. Co. v. Spen- 
cer, 62 P. 211, 25 Colo. 9. 

Fla.—State Board of Funeral Direc- 
tors and Embalmers for Florida 
V. Cooksey, 3 So.2d 602. 

Me.—McLeod v. Johnson, 52 A. 760, 
96 Me. 271. 

Mo.—Pryor v. Payne, 263 S.W. 982, 
304 Mo. 660—^Kuether v. Kansas 
City Light & Power Co., 276 S.W. 
106, 220 Mo.App. 452. 

Pa.—First Nat. Bank v. Home Ins. 
Co., 118 A. 17, 274 Pa. 129—Coli v. 
Easton Transit Co., 37 A. 89, 180 
P, 618. 

Va.—Ward v. White, 9 S.E. 1021, 86 
Va. 212, 19 Am.S.R. 883. 

22 C.J. p 444 note 13. 

SirnUai: deflnitlons 

Kan.—Eagon v. Eagon, 57 P. 942, 
60 Kan. 697. 

Mass.—Lund v. Tyngsborough, 9 
Cush. 36. 

Minn.—0'Connor v. Chicago, M. & St. 
P. R. Co., 6 N.W. 481, 27 Minn. 
166, 38 Am.R. 288. 

Mo.—State ex rei. Metropolitan Life 
Ins. Co. V. Shain, 121 S.W.2d 789, 
343 Mo. 435, quashing certiorari 
Bailey v. Metropolitan Life Ins. 
Co., App., 115 S.W.2d 161—^Kansas 
City V. Boruff, 243 S.W. 167, 296 
Mo. 28—Redmon v. Metropolitan 
St. Ry. Co.. 84 S.W. 26, 186 Mo. 1, 
106 Am.S.R. 668. 
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Mont.—Sullivan v. Metropolitan Life 
Ins. Co., 29 P.2d 1046, 96 Mont. 
254. 

N.J.—Hannaford v. Central R. Co. of 
New Jersey, 181 A. 306, 116 NJ. 
Law 573, afflrmed 185 A. 46, 116 
N.J.Law 412. 

31. Mont—Stagg V. Stagg, 32 P.2d 
866, 96 Mont. 576—Sullivan v. Met¬ 
ropolitan Life Ins. Co., 29 P.2d 
1046, 96 Mont. 264. 

Tex.—Southern Surety Co. v. Weav- 
er, Com.App., 273 S.W. 838, affirm- 
ing, Civ.App., 260 S W. 622—San 
Antonio Public Service Co. v. Alex¬ 
ander, Civ.App., 270 S.W. 199, af¬ 
flrmed, Com.App., 280 S.W. 763. 

Other and similor deflnitlons 

Cal.—Rulofson v. Billings, 74 P. 35, 
140 Cal. 452—Heckle v. Southern 
Pac. Co., 56 P. 66, 123 Cal. 441. 

Colo.—^Denver City Tramway Co. v. 
Brumley, 116 P. 1051, 51 Colo. 261. 

Conn.—Pmney v. Jones, 30 A. 762, 
64 Conn. 545, 42 Am.S.R. 209—Stir- 
ling V. Buckingham, 46 Conn. 461. 

Ga—Carter v. Buchannon, 3 Ga 513. 

Ind.—Chicago & E. Ry. Co. v. Cum- 
mings, 63 N.E. 1026, 24 Ind.App- 
192. 

Ky.—Illinois Cent. R. Co. v. Houch- 
ins, 101 S.W. 924, 125 Ky. 483, 31 
Ky.L. 93. 

N.J.—Deme ter v. Rosenberg, 176 A- 
621, 114 N.J.Law 65. 

Wis.—Hermes v. Chicago & N. W. 
R. Co., 50 NW. 684, 80 Wis. 690, 
27 Am.S.R. 69. 
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directly arises^ if at all, frotn the primary fact.32 
The term has also been extended to cover the ad- 
missions of a party^s or his agent,statements in¬ 
dicative of a relevant mental state,^5 and facts which 
tend to establish liability by showing acts done on 
other distinet occasions, as part of a consistent plan 
of operation.®6 The res gestae may include things 
left undone as well as things done.®*^ 


The res gestae rule is frequently applied to let in 
evidence of unsworn statements,3S it being held that, 
if the existence of a conversation is relevant for any 
purpose, the statements in such conversation are 
competent.^® In applying the broad general prin- 
ciple, no logical distinction can be drawn bctween 
statements and acts, for in reality, except so far as 
relates to the truth of the assertion, a verbal act 


aSi Ala.—^Hoan v. State, 143 So. 454, 
458, 225 Ala. 428, citing Corpus Ju¬ 
ris. 

22 C.J. p 444 notes 14, 15. 

33. Ind.—^Keyes v. State, 23 N.E. 
1097, 122 Ind. 627. 

Pa.—0*Mara v. Commonwealthi, 75 
Pa. 424. 

Tex.—^Weathersby v. State, 16 S.W, 
823, 29 Tex.App. 278. 

34. N.H.—Semprini v. Boston & M. 
R. R., 179 A. 349, 87 N.H. 279. 

N.C.—Smlth V. Kappas, 12 S.B.2d 693, 
218 N.C. 758, rehearlngr grranted 
and opinion modifled on other 
grounds 16 S.B.2d 375, 219 N.C. 
850. 

22 C.J. p 446 note 24. 

Statements by agents and employees 
generally see infra § 410. 

3S* N.H.—American Bmployera Ins. 
Co. V. Wentworth, 5 A.2d 266, 90 
N.H 112. 

Tenn.—Long: v. Tomlln, 125 S.W.2d 
171, 22 Tenn.App. 607. 

22 C.J. p 280 note 33, p 446 note 25 
lutant or tatexitioiL 

(1) Evidence held admlsslble gen- 
-erally. 

Ala.—^McManus v. State, 36 Ala. 286. 
—Oscar Heyman & Bros, v, Mar- 
shall Pield & Co., 22 N,B.2d 776, 
301 I11.APP. 340. 

Ho.—Rowland v, Boston Ins. Co. 55 
S.W.2d 1011, 225 Mo.App. 597. 

HJ.—^Kelly v. Pitney, 121 A. 693, 98 
N.J.Law 773. 

Ohio.—^XJ. S. Pldelity & Guaranty Co. 

V. Klnneman, 153 N.E. 261, 22 Ohio 
App. 369. 

Okl.—Gibson Oll Co. v. Westbrooke, 

16 P.2d 127, 160 OkL 26. 

22 C.J. p 282 note 64. 

■(2) Declarations of a person show- 
Ingr his Intentlon as to resldence, 
made under such circumstances as 
to explaln, and to constitute a part 
■of the res gestae of, his acts in ref- 
erence to hia residence, are compe- 
tent,—Gllmartln v. Emery, 160 A. 
^74, 131 Me. 236. 

48 C.J. p 491 notes 61, 62. 

Xuowledge or notlce 
Jll.—Swanson v, Chicago City Ry 
Co., 90 N.E. 210, 242 IU. 388 
Oa depaxture or absei^oe 
(1) When it is materia! to show 
the purpose or reasou for the depar- 
ture of a person, his deolarations of 
Ws purpose made at or about the 
admlsslble 

■Ba part of the res gestee. 


' 111.—^Boyer Chemical Laboratory Co, 
V. Industrlal Commlssion, 10 N.E 
2d 389, 366 111. 635, 113 A.L.R. 264. 
La.—Ghampagne v. Welsh Motor Car 
Co., 160 So. 35. 

Mo.—^Edwards v. Ethyl Gasoline Cor¬ 
poration, 112 S.W.2d 656, 342 Mo. 
98. 

Ohio.—Outland v. Industrial Commls- 
slon, 26 N.E.2d 760, 136 Ohio St. 
488, reversing 18 N.B.2d 499, 59 
Ohio App. 427—Lake Shore & M. 
S. Ry. Co. V. Herrick, 29 N.E. 1052, 
49 Ohio St. 25. 

Tex.—Texas Bmployers’ Ins. Ass*n 
V. Whlte, Civ.App., 68 S.W.2d 511, 
error dismissed—Compton v. Re- 
puhlic Building & Loan Ass*n, Civ. 
App., 67 S.W.2d 1095, 1097, error 
dlsmlssed, quoting Corpus Juris— 
Maryland Casualty Co. v. Kent, 
Clv.App., 271 S.W. 929, afflrmed, 
Com.App., 3 S.W.2d 414. 

22 C.J. p 287 note 25. 

(2) To be admlsslble as part of 
the res gestae, such statements must 
not have been too remote from the 
time of departure. 

Ala.—Cook V. State, 32 So. 696, 134 
Ala. 137. 

111.—Chicago & E. I. R. Co. v. Chan- 
cellor, 46 N.E. 269, 165 111 . 438. 

Va. ^McBrlde v. Commonwealth, 30 
S.B. 464, 95 Va. 818. 


0|p€lfLAJLA5 


WW SAVAi 


I am no more," merely lndi*‘ating a 
present intention to eomniit .«uiolde, 
was held not to be admissibh^ a.q a 
part of res gest®. sinoo hm death 
w£Ls not shown.—B**rKman v. Su¬ 
preme Tent, KnightH of Maocabees 
of the World, 220 S.W, 1029, 203 Mo. 
App. 685. 

sa La.—State v. Terry. 55 So. 15, 
128 La. 680. 

S.D.—State v. Ilalpin, 91 N.W. 605 
16 S.D. 170. 

Prior traasaotlouB 
Evidence as to prior transactions 
and conversationn b*»tw**en parties is 
admlsslble where It tend.s to illus¬ 
trate transaotion in question. or 
where Question of Intent op knowi- 
edge Is materitti.—I»nnhamll#‘ fonut. 
Co. V. City of Spearnmn, Tex.fiv. 
App., 89 S.W.2d 1053. 

37. N.J,—Slayback Vaii Oriler Co. 
V. Kihen, 177 A. 671, itr» S.J.Lnw 
17. 


(3) The admissihlllty of such evi¬ 
dence depends on whelher declara- 
tion sought to be considered as part 
of res gestae is so separated from 
act of departure by lapse of time as 
to render it probable that deceased 
spoke from design rather than in- 
stlnctive Impulse,—^Boyer Chemical 
Laboratory Co. v. Industrial Com¬ 
mlssion, 10 N.B.2d 389, 366 111. 636 
113 A.L.R. 264. 

Sulolde notes 

(1) Where the presumption of 
death has arlsen from declarantes 
absence for seven years, notes writ- 
ten by him just before his dlsap- 
pearance stating his intention to 
commit suicide have been held to be 
admls^ble as part of the res gestae. 
U.S.—U. S. V. oeBrlen, C.C.A.Va., 61 
F.2d 37. ' 

Ky. Mutual Life Ins. Co. of New 
York V. Loulflville Trust Co., 269 S 
W. 1014, 207 Ky, 654. 


tii?^ «n 

tion on life Insurance certifleate 

where Insured had disappeared, a 
letter from insured to his children 
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to IT.S.—Eort «treet T^ninn Iw.p,,» 
Co. V. Hillcn, C.i\A..Mzrh., UU K 
2d 307. 

lowa.—Miser v, stntc Tr«v*’l* 

ing Mcn^H Ass’«, 273 X.W. Z. 15 , 223 
lowa 662. 

Mo.—Nanncy v. I. H. shdl ^ s-ui. 
138 S,W.2d 717, 719, nting Corpus 
Juris. 

Okl.—Il(-nry rht*vrob>t tV». v. Taylur 
108 I*‘.2d 1U24. 

22 C.J. p 445 nvite 27. 

Hbw proved 

Such declaratione KhM«ld be provnl 
by thoee to wbom tht-y wrre mailf. 
and not by dcrinrant.» rarkt r v. 
Schrimaher, Tex.thv.App,, 172 .S.W. 
165. 

39. Cal,—Turner v, tumovan, 39 I*. 

2d 858, 3 Cal.App.2rt 4^5. 

Tex.—Oliver v. .Seott, Civ.App,. 235 
S.W. 603. 

Waah.—llayers v. liarry, 101 l\ 993, 
114 Wash. 232. 

22 C.J. p 446 note 28. 

Heoossaxy to understiuadlng 
In an action againet a atreet raiU 
ro^ company for personal injurie», 
evidence of a ataternent made by a 
bystander was aUmissihle, where 
such statement wa» neeessary to the 
understandlng Of th« moHirinitn'» «>- 
Ply Ihereto, admltn*d In ♦•vldw»'.-.— 
Champlin v. Pawcatuck Vailey st. 
Ry. Co., 82 A- 481, 33 R.I. 672 . 
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does not essentially differ from any other.'*® The 
rule is, therefore, that where the making of a state- 
ment in controversy, or the doing of an act, assists 
in constituting the transaction or in proving per 
se a relevant fact, the declaration or act is compe¬ 
tent.^^ An examination of the cases will disclose, 
it has been stated,^^ tha,t the stat ement or declara¬ 
tion concerning which testimony is offered must, 
in order to be admissible as part of the res gestae, 
possess at least the following essential elements: 
(1) The statement or declaration must relate to the 
main event and must explain, elucidate, or in some 
manner characterize that event, see infra §§ 404- 
409. (2) It must be a natural declaration or state¬ 
ment growing out of the event, and not a mere nar- 
rative of a past, completed affair, see infra § 420. 
(3) It must be a statement of fact, and not the mere 
expression of an opinion, see infra § 421. (4) It 

must be a spontaneous or instinctive utterance of 
thought, dominated or evoked by the transaction or 
occurrence itself, and not the product of premedita- 
tion, reflection, or design, see infra § 417. (5) 

While the declaration or statement need not be co- 
incident or contemporaneous with the occurrence 
of the event, it must be made at such time and un¬ 
der such circumstances as will exclude the pre- 


sumption that it is the resuit of deliberation. See 
infra §§ 411-413. (6) It must appear that the dec¬ 
laration or statement was made by one who either 
participated in the transaction or witnessed the act 
or fact concerning which the declaration or state¬ 
ment was made, see infra § 410. 

The test of the admissibility of evidence as a 
part of the res gestae is whether the act, declara¬ 
tion, or exclamation is so intimately interwoven or 
connected with the principal fact or event which it 
characterizes as to be regarded as a part of the 
transaction itself, and also whether it clearly neg- 
atives any premeditation or purpose to manufac- 
ture testimony. 

Unswom declarations which are received as part 
of the res gestae do not depend for their effect on 
the credit or credibility of declarant, but derive 
their probative force from their close connection 
with the occurrence which they accompany and 
tend to explain,^^ and are admissible as original 
evidence,45 although it is frequently stated that 
they are received under an exception to the hearsay 
rule.46 

No hard and fast rule can be laid down as to the 


40. Mo.—Bailey v. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 151, 156, 
quoting: Corpus Juris, and opinion 
quashed on olher grounds State 
ex rei. Metropolitan Life Ins. Co. v. 
Shaln, 121 S.W.2d 789, 343 Mo. 436. 

22 C.J. p 446 note 29. 

41. Ala.—^William H. Harden, Inc., 
v. Harden, 197 So. 94, 29 Ala.App. 
411. 

Cal.—People v. Collier, 296 P. 898, 
901, 111 Cal.App. 216, quoting Cor¬ 
pus Juris as the **well-settled res 
gestse rule”, and affirmed People v. 
Shurtleif, 299 P. 92, 113 Cal.App. 
739. 

111.—^Dunn V. Dunn, 241 IlLApp. 11, 
19, citlng Corpus Juris. 

Mo.—Bank of Conception of Clyde v. 
American Bondingr Co. of Balti- 
more, 89 S.W.2d 654, 230 Mo.App. 
64. 

Mont.—stagrgr v. staggr, 32 P.2d 866, 
863, 96 Mont 676, quoting Corpus 
Juris. 

Tex.—Royal Indemnity Co. v. Hogan, 
Civ.App., 4 S.W.2d 93, 96, citing 
Corpus Juris, error refused. 

Wash.—Knight v. Hibler, 213 P. 676, 
124 Wash. 82. 

22 C.J. p 446 note 30. 

42. Wash.—^Beck v. Dye, 92 P.2d 
1113, 200 Wash. 1, 127 A.L.R. 1022. 

43. 111.—Molloy V. Chicago Rapid 
Transit Co., 166 N.B. 630, 336 111. 
164—Charles B. Reed & Co. v. In- 
dustrial Commisslon, 159 N.B. 777, 
328 111. 345. 


Ky.—Sparks Bus Line v. Spears, 124 
S.W.2d 1031, 276 Ky. 600~-Castle 

V. Allen, 120 S.W.2d 219, 274 Ky. 
658. 

Mo.—Schroeder v. Rawlings, 127 S. 

W. 2d 678, 344 Mo. 630—^Evans v. 
Sears, Roebuck & Co., App., 129 S. 
W.2d 53, 69, citing Corpus Juris. 

Pa.—Yost v. Susquehanna Pipe Line 
Co.. 32 Luz.Leg.Reg. 324. 

The only oonditious on which ex¬ 
planatione will be admitted as part 
of the res gestae are that there is a 
startling occasion, startling enough 
to produce nervous excitement, and 
render the utterance spontaneous and 
unreflecting; that the statement 
must have been made before there 
was time to contrive and misrepre- 
sent; and the statement must re¬ 
late to the circumstances of the oc¬ 
currence preceding it.—Carter v. C. 
F. Smith Co., 281 N.W. 380, 285 Mich. 
621—^Proman v. Banquet Barbecue, 
278 N.W. 768, 284 Mich. 44--Sheat- 
helm V. Consumers Power Co., 273 
N.W. 410, 280 Mich. 106—Sexton v. 
Balinski, 273 N.W. 335, 280 Mich. 28 
—^Ayling v. City of Detroit, 266 N. 
W. 372, 275 Mich. 338—^McAvon v. 
Brightmoor Transit Co., 222 N.W. 
126, 245 Mich. 44—Stone v. Sinclair 
Reflning Co., 196 N.W. 339, 225 Mich. 
344—^Rogers v. Saglnaw-Bay City R. 
Co., 163 N.W. 784, 187 Mich. 490. 

44. Mo.—Bailey v. Metropolitan Life 
Ins. Co., App., 116 S.W.2d 161, 166, 
quoting Corpus Juris, and opinion 
qua^shed on other grounds State ex 
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rei. Metropolitan Life Ins. Co. v. 
Shain, 121 S.W.2d 789, 343 Mo.App. 
436. 

R.I.—^Powell V. Gallivan, 118 A. 769, 
44 R,I. 463. 

22 C.J. p 448 note 31. 

45. 111.—Culver Military Academy v. 
Staley, 260 Ill.App. 631, 637, cit¬ 
ing Corpus Juris. 

22 C.J. p 448 note 32. 

Substantive evidence 
lowsL—Muntz V. Travelers Mut. Cas- 
ualty Co., 296 N.W. 837—McNeely 

V. Conlon, 248 N.W. 17, 216 lowa 
796—^Duncan v. Bhomberg, 236 N. 

W. 638, 212 lowa 389. 

Statements to a physlclan by a 

patient, which are a part of the res 
gestae, are admissible to establish 
the truth of the matters communi- 
cated.—Reid v. Yellow Cab Co., 279 
P. 636, 131 Or. 27, 67 A.L.R. 1. 
Welght 

Res gestae statements are of ma- 
terial weight and substance, and are 
on the same footing and standing as 
any other facts relatlng to the im¬ 
mediate transaction.—John v. Plerce, 
178 N.W. 297, 172 Wis. 44. 

4& Mich.—Sexton v. Balinski, 273 
N.W. 336, 280 Mich. 28. 

N.H.—Semprini v. Boston & M. R. 

R., 179 A. 349, 87 N.H. 279. 

N.J.—^Demeter v. Rosenberg, 176 A. 

621, 114 N.J.Law 66. 

Pa.—Rudisill v. Cordes, 6 A.2d 217, 
333 Pa. 544—^Deater v. Penn Mach. 
Co., 166 A. 846, 311 Pa. 291. 
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admissftility of evidence as a part of the res ges¬ 
te. The facts and drcumstances presented in dif¬ 
ferent cases vaiy so widely tbat the oourts have 
come to the point of adjudging this question as it is 
presented the particular case under considera- 
tion;^7 and the admissibility vel non of evidence 


as part of the res geste is a matter resiing vvry 
largely in the discretion of the triai The 

tendency of the courts, howcver, has heen to cx- 
tend rather than narrow the matters which may he 
admitted under the res gestte dnctriiie.'*^ 

CiviL and criminal cases. The re» ge>t;e nile ap- 


WaSh.—Hoen ▼. Cheetnat, 118 P.2d 
1080. 

SS CJ. p 448 note 88 . 

417. X7.8.—Fort Street XTaion Depot 
Co. ▼. Hillen. aCXA-Mich., 119 F.Sd 
807—Stajid«rd 011 Ck>. of New Jer- 
■ey T. Nerllle, aCJLW.Va., 48 F. 
Sd 880. 

Arl&—Pidkwlck Stares Ooiporatlon 
T. Wmiams, 887 P. 440, 88 Arli. 
880. 

Axk^Pnblto UtlUtlea Corporation of 
Arbajisas v. Cordell, 48 B.WM 746, 


of New Torl^ C.OJL 8 .a, 118 F.Sd f N.J.—Demet«*r r. Unitmlierx. 175 A. 
769—^Bonner ▼. Texas Co., GLCLA. 681, 114 X.J.1 aw 55. 

Tex., 89 F. 8 d 891--^Provident I*Ife Okl.—Henr>' ('hi-vrolet f.*. v, Tay- 


St Aooldent Ina. Co. ▼. Daton, CC. 
A.Va., 84 F. 8 d 888 —Wllllam a Bar- 
ry, Ino., ▼. Baker, (XCA-Me., 88 F. 
8 d 79—U. 8 . V. CBrlen, aCA. 
Ta., 61 F. 8 d 87—^FXannaraa v. Prov¬ 
ident Iilf e 6 b Accident Ina. Co., C.C. 
A.Va., 88 F.84 186. 

Arla.—^Plckwlck Stasea Corporation 
V. WllUama, 287 P. 440, 86 Aris. 


Arkaaaas V. CordelL 48 S.W.8d 746, Ow**«8, l*‘8 r. 7 k 

184 Atk. 878—iBtMOlty Tmnlaid lI«tropoUt«» Life Infc OW. Sn. Prt^nnrnri rf. ni.tl I» «ti. 

K7. Co. y. WordeiL 6 S.W.M 847. <««• »*»» 

177 Ark, 484 Ciliapiiiaa v. CMlmore^ 148 8 .XL 778. -^'hiraicn. II. I. ii i* i’ti v. T»r<-. 

Oft^tTeiT ▼. Annata Sonthem H. «8 OaAsp. 897—AlvatoB Uematile ISS I*. IIHS. ST nkl ai;., 

Co.. 108 Sjg. 184. 84 Gajlm- 782. S "** B - C^IjUMr V. iSr8>Rt Ar.iittir lal¬ 


lor, 108 E*.Sd 1084 • Kf»<nlifrs Sup- 
ply Co. V. riere»\ VS r. 2 i| «ln, U 5 
Okl. 668 —Wmy %*. «Sarr^tt. tiM j\ 3 cl 
1050 , 185 Okl, in^--Triivt*|frs inn, 
Co. V. Mintnn. 75 I* 5 i| 181 

Okl. 306 —Uaricay Oil C*.»rp 8 fratum 
V. JamlHon, 59 70 K 177 ukL 

433 —Weat v. Kitmfren. I*. liiSO, 

98 Okl. S 89 —c*liii*iiK*\ It t a I*. 
Ry. <V8 V. Owena. 1*^8 v. ImO;», 7 k 
O kl. 50 , eeritnran !*> Mi*t. 

485 . 25.1 r.S. 4 »:*. 54 1 . Kil MS? 
—n. X. in |* r»# v. Tjifi., 
156 V. 1182 . .17 okl 2 i:.. 


DL—Kalacblnakl v. llllnola Bankera . 

Life Amut. Co, 88 HJl2d 708. 811 ***• 


DLApp. 181—Peteraon v. Oochran 
8 k MeCluer Co., 81 N.BLad 826, 808 


lilfe Ina. Co. of Mllwaukee, Wls., 
70 P. 8 d 864, 68 Idako 68 . 


niApp. 848—Johnaon v. Sworda nilnola Bankera 


COh S NJIL 8 d 706, 886 IlLApp. 877. 
Ind.—I«ke Brle 4b W. R. Co. v. Soott, 
147 N.m 816, 88 IhdApp. 867. 

Consolidated Coaeh Corporation 
V. Barla- AdmT. 94 &W. 8 d 6 , 868 
Kt. 814. 

Mlaa.—Sunon v. Dlxle Greyhoimd 
Idnee, 178 So. 160, 179 Idaa. 668 . 


Life Aaeur. Co.. 85 N.B.2d 708, 311 
DLApp. 181—Peteraon v. Cochran 
4b MeCluer Co., 81 N.a. 8 d 885, 308 


ciflr Ti»n Ci*.. II .Mi;» 

V. Snuthem rs;)s‘;f» tAi., 

m K.K. . 163 . IM HT. ::t« \>-aS v. 

Southern tty., 

160 S.R 537. f5J KC r.rfii» 
rsrl dimit*t| Siitithem lo 
Divinum v. .%'*•« I, .Ij j*»*f p, ;;<n 
r.H. 621 .7« UK\ r.-..*. 


111.APP. 848—Home for Destitute Tenn.- Riwrrule MsU i* • \ 1 ».r'...i: 8 i, 
Crlppled Chlldren V. Boomer, 31 N. 141 S.\V 2 il 
mad 818, 808 DLApp. 170—Johnaon lUtwnmn, 11.1 S1VLM .-j T»mi. 

V. Sworda Co., 8 N.R. 8 d 706, 386 A|i|^ OTu" T* •'< i*,i, 

I11A.PP. 877. V. 2 V|ip. * I • 


Moj— lAnd a u V. Travelera* Tm_ Co, I 18 N.SLSd i Tex.—S(iuth«*rii i*» \ 


887 &W. 878, 806 Mb. 668 —Sciam 
V. Alexander, 98 aW. 8 d 88 , 880 
MoApp. 1176 . 

Neb.—Roh v. Opooenaky, 261 N.W. 
108, 106, 186 Neb. 661, quotlnt Gocu 
pna JiBda. 

OkL—Standard Accident Ina. Co. v. 
BalEer, 891 P. 968, 146 OkL 100— 
M a rland Reflnlnr Oo. v. Snlder 861 
P. 989. 120 OkL 116. 


686 , 818 Ind. 684. 

lowa-—^Muer v. lowa State Travelinir 
Men*B AB 8 *n, 878 N.W. 155, SS 8 
Ibwa 668 —Caae v. Case, 338 N.W. 
86 . 818 lowa 1818—Prlde v. Tnler^ 
aUte Buaineaa Men '8 Aea AaH'n <»f 
Des Molnea, 818 N.W. 63. 307 lowa 
167, 68 AIj.R, 81—^ynch v. Kfrypt 
Coal Co., 181 N.W. 386, 190 lowa 
1878. 


<\iin.App., 273 H.W 

('iv.App.. 2 «** »*\V fi '. V. .r%s 

Xntematumnl Tr,jx«1. 1*1 i-**;'* **,». 
Civ,App.. lla S\V:'»| : . «rne 

diiiniiaaeti litrhiui ..i, % v, •■••(irM 
Civ.AH*., ItJ* S.W .Til v: . fir-r 

mianiHt- Texu». irmji: ,j,r. ], . 

AHa*n \% ShiHM**. \n., fki j4. 

W. 2 »| TN7, err«T il. 

letali. Jnekiiiiii i; ; .«t r* ms- 

it r*K. 2t*M I*, o:».. 7; r-*h ;j 

Wia,*'Ki^eMn v. 7 «ti. 4 . \ \y, 


• % K» m- 
K *s 

• ^' »1*1 »'»Ii 


Pit^-Smlth T. W.Wi B«)a. 158 A. v. MeCredy. 108 l-.Sd « v V*. 7 " V'.'.h V 

588 . 102 FmSnpw. 54 . •»«. « 8 «. 158 Sta. 886 . eltliw 0 «. \vC. Kr.;Vm v V, J,. * v «• 

B.<L-FniHtorlmift v. PotwU. 187 VC "r. 'v IV - 1 » * ivV. 

742. 181 B.a 41A BOuu^-Zm, v. Hom. Hw. Co. of «o 

Tex.^ Tyreoo Refl nln g* Co. v. Cook; Tork, 864 N.W. 463, 101 MInn. 32 pj n 419 ni.fM 

avAsp, 110 aw .84 919, «Tor ««^'Connor v. Chlruffo, M.. Kt. -■..*! J." L--. 

dinniMM—VoEU Bmplojrw, Ibb. P- * P. Sr. Co, 251 N.W. 674. 12» 

A«*n ▼. 8 hilll.tt., CiT.Anp, 91 s. Mam- 877, follirma In S53 N.W, '"17” * " » K>r«> 

■W. 8 d 787. «wr dainlMrt. «7«i 180 MIniL 880. ..rtlOTnrt di-nlod 

21 CJ. p 449 noto 24. Cau«»*Oi M., St P. A I*. R. fo. v. ' „ “l"' ■“ *' '•»< 

PNMdnda aiMto UlutMtln 0'Connor. 54 act 880, 203 I7.a 

"BmOi ou. 1 , In a i,, a law SfMwtton httd «ot atantia 

nnto Itoelf and ainat b. ateUad on Ito S»®*!*.*» Ry. (V), 73 «wiMwni v \ tn.. • > j» M 

putloitar faoto. ao tbat ptooMnt. O^*"-Smith y. Produifni O*"*' S>9 N‘.*’ TT'!. 
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plies as well in civil as in criminal cases.^O 

Presence of adverse party. A statement may 
properly be admitted in evidence as a part of the 
res gestae notwithstanding it was not made in the 
presence of the party adversely affected thereby.^i 

§ 404. Main or Principal Fact 

The necessary relation of res gestae statements to 
the main or principal fact, and the essential nature 
of such fact will be discussed in detail in the sec- 
tions immediately following. 

Examine Pocket Parts for later cases. 

§ 405. - Necessity 

In order for evidence to be admissible as part of 
the res gestae, there must be a main or principai fact. 

From the very nature of evidence admitted as 
part of the res gestae, there must be a main or prin¬ 
cipal fact,52 which may, however, be either the ulti¬ 
mate fact to be proved or some fact evidentiary of 
that fact.53 It is proceeding in a circle to use the 
declarations as proof of facts necessary to consti¬ 
tute the declarations part of the res gestae.5^ 

§ 406, -Admissibility 

The main or Principal fact must itself be admissible. 

It is essential that the main act or fact should it¬ 


self be relevant and admissible in order to make the 
res gestae admissible ;55 and if it is not of this char¬ 
acter its actual admission, without objection, does 
not render an accompanying declaration compe- 
tent.56 

§ 4*07. -Equivocalness 

The main or principal fact must be equivocal In or¬ 
der for res gestae evidence to be admissible to explain 
it. 

It is only when the thing done is equivocal that it 
is competent to prove declarations accompanying it 
as falling within the class of res gestae.®*^ 

§ 408. - Duration or Extent 

The duration of the main or principal fact depends 
on its nature. 

The main transaction is not necessarily confined 
to a particular point of time, but may extend over 
a longer or shorter period, according to the nature 
and character of the transaction.5 8 

§ 409. Attendant Circumstances 

The circumstances attendant on the main or Prin¬ 
cipal fact may be shown as part of the res gestae. 

Facts or circumstances attendant on the main fact 
in issue may be shown as part of the res gestae, al- 
though they involve no idea of action.59 


Tex.—^Evans v. McKay, Civ.App., 212 
S.W. 680, dismissed for want of 
jurisdiction, 

Wash.—Heff v. Mullen, 197 P. 51, 116 
Wash. 262. 

sa Wash.—^Norton v. Payne, 281 P. 
991, 154 Wash. 241. 

51. Tex.—Edwards v. West Texas 
Hospilal, Civ.App., 89 S.W.2d 801, 
error dismissed. 

52. U.S.—Tarbrough v. Prudential 
Ins. Co. of America, C.C.A.Ga., 99 
P.2d 874, rehearinff denied 100 P. 
2d 647. 

Ga.—Carter v. Buchannon, 3 Ga. 613. 

111.—^Kalschinski v. Illinois Bankers 
Life Assur. Co., 36 N.E.2d 706, 311 
ni.App. 181. 

N.C.—Staley v. Royal Pines Park, 162 
S.E. 202, 202 N.C. 166. 

Tex.—McBeath v. Campbell, Civ.App., 
4 S.W.2d 999, 1002, citing Corpus 
Juris, and reversed in part on o-th- 
er grounds and afflrmed in part, 
Com.App., 12 S.W.2d 118—South- 
land Life Ins. Co. v. Hopkins, Com. 
App., 219 S.W. 264, reversed on oth- 
er ground, Com.App., 244 S.W. 989. 

Vt.—In re CampbelTs Will, 188 A. 
726, 100 Vt. 396, 64 A.L.R. 1369. 

^.Va.—Colllns v. Equitable Life Ins. 
Co., 8 S.E.2d 826, 826, 122 W.Va. 
171, 130 A.L.R. 287, citing Corpus 
Juris. 

^Is.—^Hermes v. Chicago & N. W. R. 


Co., 60 N.W. 584, 80 Wis. 690, 27 
Am.S.R. 69. 

22 C.J. p 449 note 38. 

Fenulssiou to use rest room 

Rest room custodian's giving wo- 
man permlssion to use it was not 
such exertion of power simultaneous- 
ly with woman’s injury in falling 
over defective carpet as to render 
custodlan*s declarations following 
fall admissible as res gestse.—Staley 
V. Royal Pines Park, 162 S.E. 202, 
202 N.C. 165. 

53. Mass.—^Lund v. Tyngsborough, 9 
Cush. 36. 

N.J.—^Hunter v. State, 40 N.J.Law 
495. 

Tex.—^Upton v. State, 88 S.W. 212, 48 
Tex.Cr. 289. 

54. La.—State v. Williams, 32 So. 
402, 108 La. 222. 

66. Neb.—^Horst v. Lewis, 103 N.W. 
460, 71 Neb. 366. 

N.C.—Staley v. Royal Pines Park, 162 
S.E. 202, 202 N.C. 156. 

22 C.J. p 460 note 41. 

56. Conn.—^Pinney v. Jones, 30 A. 
762, 64 Conn. 646, 42 Am.S.R. 209. 

57. Mass.—^Hargreaves v. Keogh 
Storage Co., 146 N.E. 456, 260 Mass. 
839.' 

Vt.—Fitch V. Bemls, 177 A. 193, 107 
Vt. 165. 

22 C.J. p 450 note 43, p 461 note 88. 
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sa. U.S.—Yarbrough v. Prudential 
Ins. Co. of America, C.C.A.Ga., 99 
P.2d 874, rehearing denied 100 P.2d 
547. 

22 C.J. p 460 note 44. 

Res gestse statements by one in pos- 
session see supra § 247. 

69. Ala.—^Louisville & N. R. Co. v. 
Hamby, 93 So, 698, 700, 208 Ala. 
75, citlng Corpus Juris. 

Okl—Gibson Oil Co. v. Westbrooke, 
16 P.2d 127, 160 Okl. 26. 

Pa.—MacDougall v. Pennsylvanla 

Power & Light Co., 166 A. 689, 311 
Pa. 387—Nevin Bus Line v. Paul 
R. Hostetter Co., 165 A. 872, 305 
Pa. 72. 

22 C.J. p 470 note 16. 

Partioular matters held admissible 

(1) Appearance and physical con- 
dition of a person.—Hammond v. In- 
dustrlal Commission, 34 P.2d 687, 84 
UtsLh 67—22 C.J. p 470 note 16 [a] 
( 1 ). ( 2 ). 

(2) Contract between defendant 
and agent, in action for Services by 
plamtifE employed by agent.—Pan¬ 
dem Oil Corporation v. McKinney, 
Tex.Civ.App., 3 S.W.2d 466, error 
dismissed. 

(3) Claim of ownership of prop- 
erty, in aji action for assault and 
battery commltted In dispute over 
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§ 410. By Whom Done or Made 

Statements of persons who participate In or wltness 
the main or princIpal fact may be admisalble as part of 
the res gestae. 

In order for a declaration or statement to be ad- 
missible as a part of the res gestas it must appear 
that it was made by one who either participated in 


the transaction or witnessed the act or fact coiicern- 
ing which the declaration or statement was made.eo 
As this rule implies, it is not neccssary, in onler to 
render a statement or act admissible as part of the 
res gestae, that it should have been made or done 
by one ofthe participants in the main transaction,«i 
but, if it has the neccssary connection with the main 


such property.—Goodwln v. Aaron, 
85 So. 17. 203 Ala. 677. 

(4) Bffect on others of the force 
which injured plaintifC. 

Ala.—Routledgre v. Schmltt, 196 So. 
246, 239 Ala. 436—^Alabama Pow¬ 
er Co. V. Bruce, 96 So. 346, 209 Ala. 
423. 

Ill._West Chlcago St Ry. Co. v. 

Kennelly, 48 N.B. 996, 170 111. 608. 
Mo.—^Feltz V. Termlnal Rallroad 
Aj3S*n of St. Louis, 81 S.W.2d 616, 
336 Mo. 790—Condultt v. Trenton 
Gas & Electric Co., 31 S.W.2d 21, 
326 Mo. 133—Gaty v. United Rys. 
Co., 261 S.W. 61—Crockett v. Kan- 
sas City Rys. Co., 248 S.W. 902— 
Penton v. Hart App., 73 S.W.2d 
1034—Ridenhour v. Oklahoma Con- 
tractinff Co., App., 45 S.W.2d 108— 
Grubb V. Kansas City Rys. Co., 230 
S.W. 676, 207 Mo.App. 16. 

<6) Pull description of locus in 
QUO of difflculty.—Sovereigno Camp, 
W. O. W., V. Colvin, 119 So. 685, 218 
Ala. 616. 

(6) In actions for death of moth- 
er and child hlt by truck, condition 
and location of bodies.—^Aaumendl v. 
Perffuson, 66 P.2d 713, 67 Idaho 460. 

(7) In action for kllllng of plaln- 
tiflC^s horae when released from tres- 
tle by railroad employees, place 
where horse was buried, condition 
of embankment near trestle, and 
greneral condition of locus in quo.— 
Bugg V. Mitchell, 103 So. 713, 20 Ala. 
App. 565. 

(8) Intoxication of drlver of mo¬ 
tor vehlcle involved in accident. 
Mo.-j^Wallace v. St Joseph Ry., 

Liffht Heat & Power Co., 77 S.W. 
2d 1011, 1012, 386 Mo. 282, quot- 
Ingr Oozpus Juris. 

Tex.—^Pord Motor Co. v. Whltt, Clv. 
App., 81 S.W.2d 1032, error refused. 

(9) On Issue of lack of mental ca- 
pacity of mother to execute deed to 
son, questions as to her mental and 
physical condition at such time.— 
Rocha V. Rocha, 240 P. 1010, 197 Cal. 
896. 

(10) Proof of rallroad crosslnir de¬ 
fecta, other than those complalned 
of in declaration.—St Louis-San 
Francisco Ry. Co. v. Thompson, C. 
CA^Lliss., 30 F.2d 686. 

(11) Testimony of physlclan who 
aid not assist in operation, but made 
examlnation of female patient that 


uterus was ruptured, in malpractice 
action for patient’s death resui tingr 
from fallure to disco ver and remove 
second fetus before decomposition.— 
Bdwards v. West Texas Hospital, 
Tex.Civ.App., 89 S.W.2d 801, error 
dlsmissed. 

(12) Other matters. , 

Ala.—Harris v. Wrlgrht, 144 So. 834, 
226 Ala. 627. 

Ky.—^Thronton v. Phillips, 90 S.W. 

2d 347. 262 Ky. 346. 

Mo.—Grott V. Johnson, Stephens & 
Shinkle Shoe Co., 2 S.W.2d 786— 
Ganahl Lumber Co. v. Travelers 
Indemnity Co., App., 133 S.W.2d 
1060. 

Ohio.—Kronenberff v. Whale, 163 N. 

B. 302, 21 Ohio App. 322. 1 

Tex.—Capitol Hotel Co. v. Rittenber- 

ry, Civ.App., 41 S.W.2d 697, error 
dismlssed—^Murphy v. Murphy, Civ. 
App., 237 S.W. 640, dismlssed for 
want of jurlsdiction—Baker v. Oal- 
breath, Civ.App., 211 S.W. 626, dis- 
missed for want of jurlsdiction. 

22 C.J. p 470 note 16 [a]. 

Surroundlng' oircumstaaoes» consti- 
tutlngr part of res gestse, may bo al- 
ways shown along with principal 
fact.—^AJvaton Mercantile Co. v. 
Caldwell, 128 S.E. 781, 34 Ga.App. 
161. 

60- U.S.—Michigan Mut. Life Ins. 
Co. V. Oliver, Ala., 256 F. 212, 167 

C. C.A. 428, certiorari denied 39 S. 
Ct 494, 260 U.S. 646, 63 L.Bd. 1187. 

Ala.—Travelers' Ins. Co. v. Whitman, 
80 So. 470, 202 Ala. 388. 

111.—Schuman v. Bader & Co., 227 111. 
App. 28. 

Ind.—Indianapolis Rys. v. Watcrs, 12 
N‘.E,2d 119, 213 Ind. 627, super- 
seding, App., 8 N.B.2d 400. 

Mo.—Lynch v. Missouri-Kansas-Tex- 
as R. Co., 61 S.W.2d 918, 333 Mo. 
89. 

Ohio.—^New York, C. & St. L. R. Co. 
v. Kovatch, 168 N.B. 682, 120 Ohio 
St 632. 

S.C.—Crawford v. Charleston-Isle of 
Palms Traction Co., 120 S.B. 381, 
126 S.C. 447. 

Tex.—^Harper v. Highway Motor 
Frelght Lines, Civ.App., 89 S,W.2d 
448, error dismlssed. 

Wash.—Beck v. Dye, 92 P.2d 1113, 
200 Wash. 1, 127 A.L,R. 1022. 
W.Va.—Reynolds v. W. T. Grant Co., 
186 S.B. 603, 117 W.Va. 615. 

Xietter by stranger 
In a suit by a wife agalnst an al- 
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leged paramour for alienat ion of her 
husband’s affection.M. l«*ttrrs, written 
by a stranger to the husband*?* l>u.*4U 
ness associate and f(»und in the lut- 
ter’s poasession, imputing lasnvious 
conduct betwoen the hushund and 
defendant, are not competent as part 
of the res gestat*.—<Sell»T v. Geller, 
164 N.B. 727, 115 Ohio St. 46K. 

Kot parfey litigaxit 

Statements of a participant in an 
accident or other transaction. al- 
though not a party litigant, are iid- 
missible as part of “res gesta*'* if 
other requirements t»f res gest:»* niie 
are met.—Sparks Hu.s Line v, Spt^ars, 
124 S,W.2d 1031, 276 Ky. «iHt. 
Pexsonal knowladg» necessary 
W.Va.—Reynolds v. W. T. Orant Co., 

186 S.B. 603, 117 W.Va. 615, 

&eport 

A hospital interne, afler the 
of a patient, made an investigatoot 
and report of ih»* cause uf death and 
flled it with the hospital rei-nrd.». 
The testimony of a wilnc.is tliat he 
called on the director of the liospital 
who, havlng no personal kntavledge, 
handed the Interne*s r«‘port fo the 
witness saying at the time, “This is 
how It happened", is not part of th** 
ros gestae.—Lakesitle llivipital \, Ko* 
var, 2 N,K.2d K57. I3l Ohio St. 
Taldug of car aumber 

Statements of a persnn. not con- 
cerned in or witnesstng the acctiient. 
os to the license nutnlter of a itio- 
tor vehicle moving awity from the 
scene of the accident are not mlmtrt- 
sible as part of the rt*.M gf -itae. - 
Athas V. Fort Titt Urewing Cu.. 

A. 113, 324 r*a. 313. 

That plaiatltr faiutad 

In action for damagen hy one who 
feli while aiighting frcim h train. 
evidence of conductor ctmeenitng a 
statement of a bystander tt> the ef- 
fect that plainliit fainted was m»t 
admissible as a part of the res 
gestee, where there wna n»> showing 
that the bystander saw phttntilT 
faint, or that he was present at the 
time of the ocourrenco, since he mny 
have received the Information that 
she fainted from others.—limes v, 
Patterson. 326 S.W. 642. 146 Ark. 367, 

6X, Ala—Blue v. Hooks, 141 Ho. 

627» 629, 224 Ala. 696, citing Cor« 

pus Juxim» 

; Mo.—Nahorskl v. St. Louia Bloctrie 
1 Temiinal Ry». Co„ 271 S.W- T49 
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fact, it may be admissible no matter by whom it was 
made or done,®^ provided, in the case of a declara- 
tion, it relates to a matter of fact to which declar¬ 
ant might testify if called as a witness.®® Accord- 
ingly, the exclamations or declarations of a mere 
bystander may be admissible as part of the res 
gestae,although there are numerous cases in which 
such declarations have been excluded.®® 

Declarations of a deceased person are admissible 
when part of the res gestae.®® 

Mental condition of declarant, The fact that a 


person injured was dazed and shocked at the time 
of making a stat ement as to how he received the 
injury does not render his statement inadmissible, 
but bears merely on the weight and credibility 
thereof.®^ 

Person not a witness. A statement made as a 
part of the res gestae may be given as evidence, al- 
though the person by whom the statement is made 
does not testify as a witness at the trial.®® 

Persons not competent to testify. Declarations of 
persons not competent to testify may be received 


—May V. Chicago, B. & Q. R. Co., 
225 S.W. 660, 284 Mo. 608. 

N.J.—Slayback Van Order Co, v. Ei- 
ben, 177 A. 671. 116 N.J.Law 17, 
22 C.J. p 450 note 46. 

62. Mont.—Stagg v. Stagg, 32 P.2d 
856, 863, 96 Mont. 573, quoting Cor¬ 
pus JtLXlS. 

Pa.—Vescio v. Pennsylvanla Electric 
Co., 9 A.2d 646, 336 Pa. 602. 

S.C.—State V. Long, 196 S.B. 624, 
626, 186 S.C. 439, citing Corpus Ju¬ 
ris. 

22 C.J. P 450 note 47. 

General conversation 

Statements by disinterested parties 
shortly after accident that defendant 
was drunk, etc., there being substan- 
tial evidence that they were part of 
general conversation wherein defend¬ 
ant joined, were properly admitted, 
regardless whether Iheir authorship 
was identifled.—Garner v. Morgan, 
183 N.E. 916, 98 Ind.App. 461. 

If the declaration is spontaneous 
and made as a part of the transac- 
tion itself, it may be shown wheth¬ 
er made by the' injured person or 
the person responslble for such in¬ 
jury, or even if made by a bystander. 
—Rosenzweig v. Wells, 273 S.W. 
1071, 308 Mo. 617. 

ear. lowa.—Gose v. True, 198 N.W. 
528. 197 lowa 1094. 

Pa.—Rich Hili Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

See Szwed v. Bruno, 66 Montg. 21. 
Tex.—San Antonio Public Service 
Co. V. Alexander, Com.App., 280 
S.W. 753, alRrming, Civ.App., 270 
S.W. 199—Barnes v. Barnes, 261 S. 
W. 485, 486, citing Corpus Juris. 
Wash.—^Nelson v. Eastem Ry. & 
Lumber Co., 6 P.2d 1111, 166 Wash. 
363—Field v. North Coast Transp. 
Co., 2 P.2d 672, 164 Wash. 123, 76 
A.L.R. 1114—-Sullivan v. Seattle 
Electric Co.. 97 P, 1109, 61 Wash. 
71, 130 Am.S.R. 1082. 

W.Va.—Reynolds v. W. T. Grant Co., 
186 S.E. 608, 117 W.Va. 615. 
Matters which have no probative 
force on any issue may properly be 
excluded.—Lee v. Houston Electric 
Co., Tex.Civ.App., 152 S.W.2d 379, er¬ 
ror dismlssed, judgment correct. 


Fartial admissibility 

It was not an abuse of discretion 
to admlt evidence of a declaration 
which was equivalent to a statement 
by defendant's driver that he did not 
have his llghts on or flares placed 
around his truck and he did not know 
why he did not, where the statement 
was admissible as to the lights and 
the court Inatructed the jury that 
there could be no recovery for fail- 
ure to place flares around truck.— 
Smith V. Producers Cold Storage Co., 
Mo.App., 128 S.W.2d 299. 

TTnidentified voice 
In action for death caused by au- 
tomobile accident, testimony as to 
statement heard at time of accident 
by witness who did not know who 
made statement and did not recog- 
nize voice was properly excluded, 
even though statement could be 
classed as res gestee—Gose v. True, 
198 N.W. 628, 197 lowa 1094. 

04- U.S,—^Armborst v. Cincinnati 

Traction Co., C.C.A.Ohio, 25 P.2d 
240—Standard Oil Co. of New York 
V. Johnson, C.C.A.Mas6., 299 F. 93. 
Ala.—Kelly v. Hanwick, 153 So. 269, 
228 Ala. 336—Stoudemire v. Da- 
vis, 94 So. 498, 208 Ala. 495—Bir- 
mingham Macaroni Co. v. Tadrick, 
88 So. 858, 205 Ala. 640—Travelers’ 
Ins. Co. V. Whitman, 80 So. 470, 
202 Ala. 388. 

lowa.—Rlddle v. Frankl, 247 N.W. 

493, 215 lowa 1083. 

Md.—Phillips V. Haugaard, 109 A. 
95, 136 Md. 427. 

Mo.—^Nahorski v. St. Louis Electric 
Terminal Rys. Co., 271 S.W. 749— 
Kuether v. Kansas City Llght & 
Power Co., 276 S.W. 106, 220 Mo. 
App. 452. 

Ohlo.—^New York, C. & St. L. R. Co. 
V. Kovatch, 166 N.E. 682, 120 Ohio 
St. 632. 

Or.—Hornschuch v. Southern Pac. 

Co., 203 P. 886, 101 Or. 280. 

Tex.—Tyreco Reflning Co. v. Cook, 
Civ.App., 110 S.W.2d 219, error 
dismissed—Dallas Ry. & Terminal 
Co. V. Burns, Clv.App., 60 S.W.2d 
801—^Plremen’s Ins. Co. v. Havron, 
Civ.App., 277 S.W. 742—St. Louis, 
B. & M. Ry. Co. V. Watkins, Clv. 
App., 246 S.W. 794. 
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Utah.—Jackson v. Utah Rapld Trans¬ 
it Co., 290 P. 970, 77 Utah 21. 
Wash.—Glaser v. Katallnlch, 13 P.2d 
468, 169 Wash. 133—Mathewson v. 
Olmstead. 218 P. 226, 126 Wash. 
269—Heg V. Mullen, 197 P. 61, 116 
Wash. 252. 

22 C.J. p 460 note 49, p 466 note 86. 
Mother of injured child 
Tex.—Martin v. City of Corsicana, 
Civ.App., 130 S.W.2d 405, error dis¬ 
missed, Judgment correct. 

Nervous ezcitement which renders 
an utterance admissible as part of 
res gestae may exlst equally for a 
mere bystander as well as for the 
injured or injurlng person, and there- 
fore the utterances of either, con- 
cerning what they observed, are 
equally admissible as part of "res 
gestae.”—^Vescio v. Pennsylvania 
Electric Co., 9 A.2d 646, 336 Pa. 602. 

Protest by bystander at scene of 
accident against defendant^s slapping 
deceased is admissible.—Clason v. 
Velguth, 11 P.2d 249, 168 Wash. 242. 
65. Ky.—Loulsville & N. R. Co. v. 

Cox, 141 S.W. 69. 146 Ky. 716. 
W.Va.—Mercer Funeral Home v. Ad- 
dison Bros. & Smith, 163 S.E. 439, 
111 W.Va. 616. 

22 C.J. p 461 note 50, p 466 note 86. 
06. U.S.—^Halleck v. Hartford Acci¬ 
dent & Indemnity Co., C.C.A.Tex., 
76 P.2d 800. 

Deceased insured 

Pa.—Purcell v. Metropolitan Life Ins. 

Co., 10 A.2d 442, 336 Pa. 588. 

37 C.J. p 627 note 14. 

67. S.C.—^Maglll V. Southern R. Co., 
78 S.B. 1033, 95 S.C. 306. 

68. N.C.—Queen City Coach Co. v. 
Lee, 11 S.B.2d 341, 218 N.C. 320 
—^Young V. Stewart, 131 S.B. 786, 
191 N.C. 297. 

XTuidentlfLed persons 

Statements by unidentifled persons 
have been held to be admissible as 
part of the res gestes. 

U.S.—^Armborst v. Cincinnati Trac¬ 
tion Co., C.C.A.Ohio, 25 P.2d 240. 
Ohio.—^New York, C. & St. L. R. 
Co. V. Kovatch, 166 N.E. 682, 120 
Ohio St. 632. 

Wis.—Johnson v. St. Paul & W. Coal 
Co., 106 N.W. 1048, 126 Wis. 492. 
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as part o£ the res gesta,®® although it would be im- 
proper to admit the declarations of one who was so 
lacking in intelligencc and discrimination that hc 
could not comprehend passing evcnts with anything 
like such accuracy as would rcnder his exclama- 
tions or obscrvations in rcfcrcncc thercto rcliable.^® 


Agcnts or cmployccs. A spontaneous uttorance, 
arising from the infiiiencc of the principal fact. made 
by an agent or cniployee is adniissible the sanie as 
that of any other observer;"^ and acts or declara- 
lions of an agent or employeo which lack the nec- 
essary spontancityj- or which are made after the 
lapse of stich time that they cannnt he ctuisidered a 


69 . Ark.—Beal-Doyle Dry Ooods Co. 
V. Carr, 108 S.W. 1053, 85 Ark. 470, 
14 Ann.Cas. 48. 

22 C.J. P 451 note 52. 

Infont 

Ga.—Lio uls ville & N. R. Co. v. Stud- 
dard, 130 S.B. 632, 34 Ga.App. 570. 
MInn.—Ball v. Gcssncr, 240 N.W. 100, 
186 MInn. 106. 

Ohlo.—New York, C. & St. I». B. Co. 
V. Kovalch, 166 N.lfl. 682, 120 Chio 
St. 632. 

R.I.—Powell V. Gallivan, 118 A. 769, 
44 R.L 453. 

22 C.J. P 451 note 62 [a]. 

70. Ga.—Louisvillo & N. K. Co. v. 
Studdard, 130 S.10. 632, 633, 34 Oa. 
App. 570, citlng Corpus Juris. 

22 C.J. p 461 note 53. 

71. U.S.— Willlam 0, Barry, Tnc. v. 
Baker, C.C.A.Mo., 82 F.2d 79 —Ov<t- 
land Conal. Co. v. Sydnor, C.C.A. 
Ohio, 70 P.2d 338. 

Ala.—Bollard v. Rogens, 173 So. 881, 
234 AliL 92—Standard Oil Co. v. 
PoufflaBS, 93 So. 28$, 18 Ala.App. 
625. 

Ariz.— Piokvviok Staffoa Corporat ion 

V. WlUlama, 287 I‘. 440, 36 Ariz. 
620—Hinea v. Galo, 213 I». 395. 
25 Ariz. 66. 

Ark.—Intorclly Terrninal Hy. Co. v. 
Worden, 6 S.W.2d 647, 177 Ark. 
464. 

Cal.—Moyd v. Boulcward lOxprcaH, 
249 V. 837, 79 Cal.App. 406. 

Gonn.—Perry v. Uarltoa, 124 A. 44, 
101» Conn. 476. 

B.C.—Sanltary Groct*ry Co. v. Sn<‘ad, 
90 VMl 374, 67 App.D.CV 129, cer¬ 
tiorari denled 58 S,<n. 22, 302 IT.S. 
703, 82 L.Kd. 543. 

Ga.—lUedmont Oporatlntr Co. v. (’uni- 
minff.s, 14!) S.M 814, 40 Ga.App. 397 
—GeorKia Ity. I*o\vt‘r Co. v. 
Simma, 126 S.K. 850, 33 Ga.App. 
535—Georprla Uy. & Power Co. v. 
JenkinH, 112 S.R 734. 28 Ga,App. 
632. 

Idaho.—Mcintire v. Oropon Short 
Line H. Co., 56 r.2d 14«. 56 Idaho 
392—Judd V, Or<‘Kon Short Line 
K. Co., 44 I*.2d 291, 55 Idaho 461 
—^Wllaon V. St. Joe Boom Co., 200 
P. 884, 34 Idaho 253, 

Ind.—Gr(‘at Atlantic & Paoitlo Tea 
Co. V. Cuatin, 13 N.K.2d 542, 214 
Ind. 64, rehoarinff donied 14 N.K.2d 
638, 214 Ind. 54. 

lowa.—Dunean v. llhomberiy, 236 N. 

W. 638, 212 lowa 389—Barrott v, 
Chlcaffo. M. & St. P. Ry. Co., 175 
N.W. 950, 190 lowa 509, rohearinff 
denicd 180 N.W. 670, 190 lowa 509. 


Kan.—Seymour v. Kelso, 16 P.2d 958. 
136 Kan. 643. 

Ky.—Vale v. Illinois Pipe Line Co., 
134 S.W.2d 940, 281 Ky. 1—Wim- 
satt*s Adm*x v. Louisville & K. R. 
Co., 31 S.W.2d 729. 253 Ky. 4(15— 
Louisville & N. R. Co. v. Ilorton, 

' 219 S.W. 1084, 187 Ky. 617. 

La.—Mancuso v. ITurwltz-Mintz Kur- 
niture Co., App., 183 So. 461, de- 
nyinc rehoarint? 181 So. 814. 

Md.—Sinprer Transfer Co. v. Buek 
Glasa Co.. 181 A. 672, 169 Md. 368 
—MontKomery Rus Llni*s v. DiehI, 
148 A. 453, 158 Md. 233. 

Mioh.—Onrler v. C. K. Smith Co.. 281 
N.W. 380, 285 Mieh. 621—Kishlwiine 

V. While Star Line, 194 N.W. 494. 
224 Mioh. 173. 

MInn.—Linderoth v. KieflTer, 203 N. i 

W. 415, 162 Minn. 440. j 

Mo.—Chawkley v. Wabash Ry. Co., | 

297 S.W. 20, 317 Mo. 782—State ex 
rei. Smith v. Trimhl4‘. 285 S.W. 729, 
315 Mo, 166—Ih^eaon v. ^'leminK* 
285 S.W. 708, 315 Mo. 177« .Ro.^enK-! 
weif? V. Wells, 273 S.W. 1(»7I, 308 
Mo. 617—Seism v. Alexander, 93 S. 
W.2d 36. 230 Mo.App. 1175 Cuy 
V, Dean, 4 S.W,2d «35. 222 Mo.App. 
67—Munoz V. Ainertean Car & 
Koundry Co., 296 S.W. 228. 22i» Mo. 
App. 902—Noland v. Mtirrift Co., 
24« S.W. 627. 212 Mo.App. 1. 

N.ir. —Ch<‘Ui.s Uealty C(». v. Ro.stfm 
M. R. R., 106 A. 742, 79 N.II. 2.31. 
N.,r.—Urawer Uros. v. De^Jis»* Silk 
Dyelnpr Co,. 185 A, 47, 14 N.J. Mi.se. 
355. 

Ohlo,—-PaUnn M(dor Tru<‘kiwi^: Co. v. 
Knapp, 157 N.K. 402, 25 Ohio App. 
89. 

Okl.—Htmry Chevrolet <'o, v. Tnyhtr, 
108 P.2d l«24--GlliHon Cll iV v. 
We.st)»rooke, 10 P.2d 127, 16« (»kl. 
26—Jaekson v. IltslUmd. 10 P.2d 
385, 157 Okl. 14. 

Or.—r(‘r«onluH v. Ashury Transp. «*o. 
of Ore«on. 53 P.2d 1065. 152 Or. 
286—Wemmelt v. Mounl, 292 I*. 93. 
134 Or. 305. 

l*a.—Powe V. Idtt»hur8:h Itys. <N>.. 
364 A. 795, 303 Pa. 53:1-MefJrath 
V. l^ennsylvanla SuKar Ct^., 131 .V. 
926, 285 l*a. 84--MeGrath v. Penn- 
sylvania Susar Co„ 127 A. 78«. 2K2 
265—Thomas v. PennsylvaniJi 
U, Co.. 119 A. 717, 275 Pu. 579 
JMoyer v, Plttshurffh, M. A* P. Uy. 
119 A. 469, 276 Pu. 303. 

S.O.—Kudy V. Atlantic Greyhound 

Lines, 191 S.K. «5, 183 S.C\ :Hi6. 

Price V. American A/vr. Chernieul 
Co., 170 S.K. 352. 173 S.(\ 518— 
Neal V. Southern Uy., Carollna Di- 
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Vision. 160 S.K S3T, 162 S.C, 288, 
rertit*rari denied Southern Ry.-Car- 
olina Divisiiui v. Neal. 52 S,Ct. 9, 
284 r.S. 621. 76 L.Kd. 53«. 

Tex.—Gillette Motor Trarisport v. 
Kelly. Civ.App.. 141 S.W.2<i 9 . 59 — 
Uerk V. WahiKren. Civ.App,. 87 s. 
W.2d 890—d. Loe ViIMk ^ Co. v. 
Lueas. Civ.App,, 23 S.W,2d 516, er¬ 
ror dlsmi.ss**d“ ■ Houston T. C. R. 
Cik. V. Rrooks, Civ..\pp.. 294 S.W. 
282—Lame Kli»ral A* NiirsiTy t'o. v. 
Sheridan. Civ..Vpp.. 21.“> S W. 467 
—IWivis V. Ketinedy. (bv..Vpp„ 245 
S.W. 259-noUSlf»ii Kleetne (%». y. 
Sehmidt, <*»v,App.. 2;i3 S.W. $37. 
reversod on oth»*r i^r«aindti Sohmidt 
V. IlouNton Kleetrie Cn., CMin.App., 
242 S.W. 1019. 

Utnh.—Jaekson v. t*tah K ipid Trans¬ 
it 1%*.. 290 l‘. 9T»‘. Y7 rtih 21. 

Va.' *Washtf»K<on.VirKin)a Uy. Cn, v. 

Deahl, loM S.K SIO, 126 , Va. 14L 
Wash. Nienll** V Cmlod Auto 

Transp. 241 P. l,.*:, W:i#»h. 

48 ' trfWe<«hesi Ut0.nidd'.. 216 V. 
12, 12.'*. 3.', 2 . 

22 rj. p 451 mdr .*,J. 

73. CS, Wok*r V. S»-nfL CtW. 
Dho». 29 P.iM KoV. 

.Ma.' .\{diw«»r!h v. Mah int.i Gr^-at 
Southi-rn U Cn., 9» Sm. p.ij. jll 
Ala. 2 m Trae.Jio iDtMlsei Cnea- 
Cola Uottltiu; 9'. .'*{*♦ 209 

Ala. 20 ,'* \nr\\MM>| Cm. v. 

Uiekell. 92 Sit. |6l Ait 2 : 2 . 

.Vrk,- St. Loutt'*Saij Kr.ne m U>. t*o. 

V. Vern».n, 2:1 ^ s\V. i/.,. i*i: Ark, 

226 . 

Cal.' Lrnnptoti v. Dnoi S*andnrd 
Itread C«t,, 191 p. Tio, i ♦,!*;, \np, 
tl6. 

Mieh.- Phlnm y v. l»«drnd Ciritoil Uy. 

tN»., 20 :. N.W, 121, 232 Mo'h. 299. 
Minn. CCnntmr cjn. M.. Si. 
P, ik W Uy. Ci*,. 2 . 5 ! N VI. 6 Vi. 190 
Minn. 27 1 , fnlN‘Wtd ;u 253 N‘.\V. 
670. 190 Minn, 290 . e-rtmrir: limad 
<*hieaK*». M., St. P. A P. K. *%,, v. 
trCiUinor. 51 S.Ct. ‘•♦l'». 292 P .s. 
«51, 7H L.Kd. 1500 Si Io mh l (’hi- 
eay.n, ,M. 45 St. P, Uv. «5*., p.«7 S. 

W. 711, Minn, 

N.H.«S**niprini v, lO r ton A .M. U. 

U. , 179 A. :;19. s* N.H. 279. 

Okl. Kartern Tnrpedn nf uhin C.>. 

V. Shidts 247 P. 97». 12» * OtI. 129. 
S.I».' Jun«>^nrth v. Chi'’a.;n. M A 

Kl. P. Uy. 4N*.. k:; N.W. 6t-5, 2J S. 
D, 342. 

Tex.'«Ilurper v. Hn.hway 
Krentht Lines. Civ.App.. <49 SAW 
2d 44S. error diemiM.rd-- Ueil Ar¬ 
row Fndght Linvit v. Gravis, Civ. 
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part of the res geste,’® and which are mere narra- t the res geste. Likewise, at least after a pnma fa- 
tives of past events,’^ are not admissible as part of I cie case of agency has been established,’® the acts 


App., 84 S.W.2d 540—Wall & Stabe 
Co. V. Berger, Clv.App., 212 S.W. 
975. 

Spontaneity generally see Infra §§ 
417-420. 


73- U.S.—F. W. Martin & Co. v. 
Cobb, C.C.A.Ark., 110 F.2d 159— 
Standard Oil Co. of New Jersey v. 
Neville, C.C.A.W.Va., 48 F.2d 580 

_The Condor, D.C.N.T., 8 F.Supp. 

929, afflrmed, C.C.A., The Nordpol, 

84 F.2d 3, certiorari denled Grace 
S. S. Co. V. Anglo-Chilean Nitrate 
Sales Corporation, 67 S.Ct. 111, two 
cases. 299 U.S. 686, 81 L.Bd. 432. 
Oai.—^Baker v. Western Auto Stage 
Co., 192 P. 73, 48 Cal.App. 283. 

<5a._^Usry v. Augusta Southern H. 

Co., 102 S.E. 184, 24 Ga.App. 722. . 
111 .—Johnson v. Swords Co., 3 N.B. 
2d 705, 286 Ill.App. 377—Franks v. . 
Baltimore & O. S. W. R. Co.. 269 
Ill.App. 129—Swanson v. Peter 
Schoenhofen Brewing Co., 216 111. 
App. 185. 

Ind.—Haskell & Barker Car Co. v. 
Logermann, 123 N.E. 818, 71 Ind. 
App. 69. 

lowa.— Droullard v. Budolph, 223 N. 

W. 100, 207 lowa 367. 

Ky.—Consolidated Coach Corporation 
V. Earls* Adm’r, 94 S.W.2d 6, 263 
Ky. 814—Chesapeake & O. Ry. Co. 
V. Carter’s Adni’r, 47 S.W.2d 1014, 
243 Ky. 268—Dennes v. Jefferson 
Meat Market, 14 S.W.2d 408, 228 
164—Peter Fox & Sons Co. v. 
Louisville & N. R. Co., 259 S.W. 37, 
202 Ky. 189—South Covington & C. 
Ry. Co. V. Goldsmith, 218 S.W. 286, 
187 Ky. 68. 

Mass.—Rankin v. Brocklon Public 
Market, 163 N.E. 97, 257 Mass. 6 
Nager v. Reid, 133 N.E. 98, 240 
Mass. 211. 

Mich.— McPeake v. Grand Trunk 
Western Ry. Co., 219 N.W, 734, 
242 Mich. 676—Nord v. West Mich- 
igan Flooring Co., 214 N.W. 236, 
238 Mich. 669—Fishbaine v. White 
Star Line, 194 N.W. 494, 224 Mich. 
173—Metcalf v. Peerless Laundry 
& Dye Co., 184 N.W. 482, 216 Mich, | 
601—Jonescu v. Orlich, 176 N.W. 
174, 208 Mich. 89. 

Mo.—Grotjan v. Thompson, App., 140 
S.W.2d 706—Smith v, East St. 
Louis Ry. Co., 123 S.W.2d 198, 234 
MoApp. 1220—Renfro v. Central 
Coal & Coke Co., 19 S.W.2d 766, 223 
Mo.App. 1219—Courter v. George 
W. Chase & Son Mercantile Co., 
299 S.W. 622, 222 Mo.App. 43— 
Downing v. St. Louis-San Fran- 
cisco Ry. Co., 285 S.W. 791, 220 
Mo.App 260—^Monan v. Arkansas 
Grocer Co., 264 S.W. 486, 216 Mo. 
App. 289 —Jackels v. Kansas City 
Rys. Co., App., 231 S.W. 1023 
Reisinger v. Kansas City Rys. Co., 
App., 211 S.W. 909 —Tarbrough v. 


Wisconsin Lumber Co., App., 211 
S.W. 713. 

Mont.—Rossberg v. Montgomery 

Ward & Co., 99 P.2d 979, 110 Mont. 
154. 

N.T.—Cook V. Qreat Atlantic & Pa¬ 
cific Tea Co., 278 N.Y.S. 777, 244 
App.Div. 63, aflEirmed 198 N.E. 423, 
268 N.T. 699—Golden v. Horn & - 
Hardart Co., 278 N.Y.S. 385, 244 
App.Div. 92, afflrmed 200 N.B. 309, . 
270 N.T. 644—Page v. Hirsch, 202 
N.Y.S. 787, 207 App.Div. 733—Mo¬ 
lino V. City of New York. 186 N. ^ 
Y.S. 742, 195 App.Div. 496—Setz- 
korn V. City of Buffalo, 216 N.Y.S. 
684, 126 Mlsc. 868, afflrmed 219 N. 
Y.S. 351, 219 App.Div. 416, afflrmed 
169 N.E. 670, 246 N.T. 606. 

N.C.—^Brown v. Montgomery Ward & 
Co., 8 S.E.2d 199, 217 N.C. 368. 
N*.!).—Kutchera v. Minneapolis, St. P. 

& S. S. M. Ry. Co., 212 N.W. 61, 64 
N.D. 897. 

Ohio.—Liberty Highway Co. v. CaJ- 
lahan, 167 N.E. 708, 24 Ohio App. 
374. 

Okl.—Roy V. St. Louis-San Francisco 
Ry. Co., 4 P.2d 1038, 163 Okl. 270. 
pa.—McGrath v. Pennsylvania Sugar 
Co., 131 A. 926, 285 Pa. 84—Mc¬ 
Grath V. Pennsylvania Sugar Co., 
127 A. 780, 282 Pa. 266—^McCaulif 
V. Grlfflth, 168 A. 636, 110 Pa.Su- 
per. 622. 

g.C.—Housand v. Armour & Co., 175 
S.E. 616, 173 S.C. 268—Templeton 
V. Charleston & W. C. Ry. Co., 108 
S.E. 363, 117 S.C. 44. 

Tex,—Gause-Ware Funeral Home v. 
McGinley, Civ.App., 21 S.W.2d 347 
—Rosenthal Dry Goods Co. v. Hil- 
lebrandt, Civ.App., 280 S.W. 882—! 
St. Louis Southwestem Ry. Co. of 
Texas v, Gross, Civ.App., 268 S.W. 
487—Lang Floral & Nursery Co. 
V. Sheridan, Civ.App., 245 S.W. 467 
—Main Street Garage v. Bganhouse 
Optical Co., Civ.App., 223 S.W. 316. 

1 Utah.—Fish Lake Resort Co. v. In- 
' dustrial Commission of Utah, 276 
P, 680, 73 Utah 479—Booth v. Nel- 
son, 211 P. 985, 61 Utah 239. 

' Wash.—Brown v. Chicago, M. & St. 
P. Ry. Co., 217 P. 16, 126 Wash. 
463—Harry v, Northern Pac. Ry. 
Co., 178 P. 466, 105 Wash. 469. 

• -vyis.—Hamilton v. Reinemann, 290 N. 
; W. 194, 233 Wis. 672. 
l Subseduent statements see infra § 
: 413. 


Strickland Transfer & Storage Co., 
104 So. 260, 213 Ala. 78—Smith v. 
Bugg, 100 So. 503, 211 Ala. 341— 
Ex parte Alabama Great Southern 
R. Co., 86 So. 100, 204 Ala. 604, 
granting certiorari Alabama Great 
Southern R. Co. v. Hunt, 86 So. 97, 

17 Ala.App. 666. 

A.rk.—Webb v. Kansas City Southeflrn 
Ry. Co., 208 S.W. 301, 137 Ark. 107. 
Ky.—Prestonsburg Superior Oil Gas 
Co. V. Wheeler, 284 S.W. 409, 216 
Ky. 86. 

Minn.—Wenell v. Shapiro, 260 N.W. 
503, 194 Mmn. 368. 

Miss.—Crosby v. Columbus & G. Ry. 

Co., 181 So. 139, 182 Miss. 771. 

Mo.—^Bllis V. Wolfe-Shoemaker Mo¬ 
tor Co., 66 S.W.2d 309, 227 Mo. 
App. 608—^Fore v. Rodgers, App., 
216 S.W. 666. 

Mont.—Rossberg v. Montgomery 
Ward & Co., 99 P.2d 979, 110 Mont.' 
164. 

N.j.—Christine v. Mutual Grocery 
Co., 194 A. 625, 119 N.J.Law 149— 
Thompson v. Giant Tiger Corpora¬ 
tion of Camden, 189 A. 649, 118 N. 
J.Law 10. 

IQ*.Y.—Muessling v. Leisner, 224 N.T. 
S. 689, 221 App.Div. 624—^Bums v. 
Borden’s Condensed Milk Co., 87 
N.Y.S. 883, 93 App.Div. 566—Simon 
V. Pullman Co., 216 N.Y.S. 798, 127 
Misc. 272. 

N.C.—Hubbard v. Southern Ry. Co., 
166 S.E. 802, 203 N.C. 675—Batche- 
lor V. Atlantic Coast Line R. Co., 
144 S.E. 642, 196 N.C. 84, 60 A.L. 

1091 —Nance v. Norfolk South¬ 
ern R. Co., 127 S.E. 635, 189 N.C. 
638. 

Okl.—Sears, Roebuck & Co. v. Rob- 
inson, 80 P.2d 938, 183 Okl. 263— 
Lacy Chevrolet Co. v. McGinnis, 72 
P.2d 786, 181 Okl. 97. 

Pa.—VanWhy v. Neisner Bros., 33 
Luz.L.Reg. 233. 

S D._Stratton v. Sioux Falis Trac- 

. 'tion System, 226 N.W. 644, 56 S. 
D. 464. 

. Tenn.—Gulf Refining Co. v. Frazier, 
16 Tenn.App. 662—Tennessee Cent. 
Ry. Co. V. Gleaves, 2 Tenn.App. 
649. 

■y^ash.—Space v. Tacoma Durant Co., 
296 P. 822, 161 Wash. 232. 
Narrative statements generally see 
infra § 420. 


74. U.S.—Swinger v. Firman Equip- 
ment Corporation, C.C.A.I11., 94 F. 
2d 269—^Frederick Leyland & Co. 
V. Homblower, Mass., 266 F. 289, 
1*67 C.C.A. 461. 

A.ia.—General Refrigeration Sales Co. 
V. Taylor, 168 So. 314, 229 Ala. 
479 —Central of Georgia Ry. Co. v. 
Corbitt, 118 So. 766, 218 Ala. 410 
1 —Johns Undertaking Co. v. Hess- 


Eiiiployee’s report of the accident 
held inadmissible as res gestae. 

Utah.—Jackson v. Utah Rapid Trans¬ 
it Co., 290 P. 970, 77 Utah 21. 

pyis_Bell V. Milwaukee Electric Ry. 

& Light Co., 172 N.W. 791, 169 
Wis. 408. 

76. Ga.—Colller v. Schoenberg, 106 
S.E. 681, 26 Ga.App. 496—^J. B. Wil¬ 
liams & Bro. V. iSJng Hardware 
Co., 104 S.R 464, 26 Ga.App. 680. 
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and declarations of an agent made at the time of a 
particular occurrence or transaction, or near enough 
thereto to form a part thereof, which tend to ex- 
plain or illustrate it, made while the agent is act- 
ing within the seope of his authority, may be given 
in evidence as part of the res gestae,'^® either for or 


Or.—Thomas v. Smith-Wagoner Co., 
234 P. 814, 114 Or. 69. 

Authority of agrent or employee to 
bind Principal by admissions see 
supra §§ 343-348. 

76- U.S.—American Ins. Union v. 
Lowry, C.C.ATex., 62 F.2d 209, 
certiorari denled Lowry v. Ameri¬ 
can Ins. Union, 289 U S. 746, 53 S. 
Ct. 689, 77 L.Ed. 1491—Champlln 
Reflninff Co. v. Gasoline Products 
Co., C.C.A.Me., 29 P.2d 331—-®tna 
Ins. Co. of Hartford, Conn., v. 
Licking Valley Mllling Co., C.C.A. 
Ky., 19 P.2d 177, certiorari denied 
48 S.Ct. 37, 276 U.S. 641, 72 L.Ed. 
416—^Denver Omnibus & Cab Co. v. 
Krebs, Colo., 265 F. 643, 166 C.C. 
A. 611. 

Ala.—Mount Vernon-Woodberry Mills 
V. Llttle, 133 So. 710, 222 Ala. 606 
—^American Cast-Iron Pipe Co. v. 
Birmingham Tailoring Co., 91 So. 
484, 206 Ala. 609—Corley v. Vizard, 
84 So. 299, 203 Ala. 664—Ameri¬ 
can Discount Co. v. Wyckroff, 191 
So. 790, 29 Ala.App. 82. 

Ariz.—Benton v. Regeser, 179 P. 066, 
20 Ariz. 273. 

Colo.—Manby v. Sweet Inv. Co., 242 
P. 61, 78 Colo. 371. 

Del.—^Eastern Shore Public Service 
Co. V. Town of Seaford, 2 A.2d 265, 
sustaining Town of Seaford v. 
Eastem Shore Public Service Co., 
2 A.2d 268, appeal dlsmissed Enat¬ 
em Shore Public Service Co. v. 
Town of Seaford, 69 S.Ct. 483, 306 
U.S. 616, 83 L.Ed. 1024, rehearing 
denied 59 S.Ct. 689, 306 U.S. 668, 
83 L.Bd. 1063. 

Oa.—Tuggle v. Duke, 157 S.E. 224, 
42 Ga.App. 634—^Alexander v. Rlch- 
ardson, 140 S.E. 638, 37 Ga.App. 407 
—Collier v. Schoenberg, 106 S.E, 
681, 26 Ga.App. 496—J. E. Williams 
& Bro. V. King Hardware Co., 104 
S.E. 454, 25 Ga.App. 680. 
lowa.—Muntz v. Travelers Mul, Cas- 
ualty Co., 296 N.W. 837—SwlfL v. 
Clarinda Trusi & Savings Bank, 
177 N.W. 619. 

Ky.—Brumfleld v. Consolidated Coach 
Corporation, 40 S.W.2d 366, 240 Ky. 
1 . 

Mich.—^Zart v. Singer Sewing Mach. 

Co., 127 N.W. 272, 162 Mich. 387. 
Minn.—^Ahlberg v. Griggs, 196 N.W. 
662, 158 Minn. 11. 

Mo.—Bergerson v. General Ins. Co. 
of America of Seattle, Wash., 105 
S.W.2d 1015, 232 Mo.App. 649-011- 
lls V. Singer, App., 86 S.W,2d 362 
—^Fxsher v. Pullman Co., 264 S.W. 
114, 212 Mo.App. 280—Noland v. 


Morris & Co.. 248 S.W. 

Mo.App. 1. 

Mont.—Bxchange State Bank of Glen- 
dive V. Occident Elevator Co., 24 
P.2d 126, 95 Mont. 78, 90 A.L.R. 
740. 

N.Y.—Hedman v. Security Title & 
Guaranty Co., 281 N.Y.S. 666, 245 
App.Div. 224. 

js^.C.—Brunswick County v. Norlh 
Carolina Bank & Trust Co., 173 
S.E. 327, 206 N.C. 127—Murphy v. 
Carolina Power & LIght Co., 146 S. 
E. 204, 196 N.C. 484—Pangle v. 
Appalachian Hali, 131 S.E. 42, 190 

N. C. 833—Berry v. Richmond Ce¬ 
dar Works, 113 S.E. 772. 184 N.C. 
187—Queen v. Dixio Fi re Ins. Oo.. 
97 S.E. 741, 177 N.C. 34—Ar.'erlcan 
Pure Food Co. v. G. W. Eli io It & 
Co., 66 S.E. 461. 161 N.C. 393, 31 
L.R.A.,N.S., 910. 

Okl.—Lacy Chevrolet Oo. v. MeOln- 
nis, 72 P.2d 785, 181 Okl. 97—Uus- 
sell Products Co. v. Bailey, 19 P. 
2d 601, 162 Okl. 212, 

Pa.—York Mfg. Co. v. Chelten Ire- 
Mfg. Co.. 123 A. 327, 278 Pa. 361— 
First Nat. Bank v. Home Ins. Co., 

118 A. 17, 274 Pa. 129. 

S.C.—William.s v. Western Union Tel- 
egraph Co., 136 S.K. 21«, 138 S.t\ 
281—Nel.son v. Oharleston St W. (\\ 
Ry. Co., 121 S.E. 198, 92 K.C. \r>\, 
Tex,—Rhodes v. Taliaferro, 

119 S.W.2d 703—Fo.st«*rv. Beekrnan, 
Clv.App., 85 S.W.2d 789, error re- 
fused—Duvenport v. T(*xas S: N. 

O. II. Co., Civ.App„ 72 S.\V.2<1 93.3 
—Cnpitol Hotel Co. v. Ulttenberry, 
Civ.App., 41 S.W.2d 697, error dis- 
miased—Fin‘men's Ins, Co, v. Hav- 
ron, Clv.App., 277 S.W. 742. 

Wash.—Samuels v, lllawatha Hol- 
steln Dairy Co., 197 T». 24, 115 
Wa.sh, 343—lla,skell v. Carll-Mlf* 
Packlng Co„ 177 780, 105 Wash. 

368. 

22 C.J. P 461 note 51, 

AgalXLst pnnoipal '8 suxeties 

Declanitions of an ag<*nt while aet- 
ing wilhln the seope of his nuthor- 
ity, when so made as to be a part 
of the res ge.stn», are adinissibb* 
against tho 8ureti<»a <>n Ihe prinei- 
pars bond glvim for faithful per- 
formanco of his duty, 

Ga.—Amf*rican Sundy Co. v. Sinith, 
191 S.E. 137, 55 Ga.App. 633. 

Okl.—Coon V. Boston Ins. Oo., 192 P. 
1002, 79 Okl. 296. 

Attomey 

Declarations of attaehment plain- 
tifE’s attorney as to his rea.Mons for 
suing out the writ, made at the lime 
of suing it out, aro admisslblo as 
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part of the res gesto*.—WiuM v. Bar- 
ker, 37 Ala. 6*». 76 Am.D. 3t6. 
Declarations of oAcer of corpora, 
tion 

Mont.—P.ai.sh w t^n-hnrd Canal Co., 
21« P. 6.';r>, 67 Mont. 1 P». 

General transaction 
When* a stat*»«i»‘nt was made hy 
an aKi*nt whib* ,st»Il abnut the in¬ 
stant buslnex.M nf the prtneipal. jt ia 
admi.Msible on the tle''»ry that sueh 
statement was, nlthMttgh md rna 
gestie as to the immf^dmte trnnsar- 
tion, a part of the res as to 

the gt^neral transuetiidi m Sts entire- 
ty.—Halsey v. M’,iin*\s»da-S,ttith Car- 
oHna l^and & Ttinlor 177 

29, 174 S.C. 97. loa A.I. P. 1 - Smpes 
V. Augusta-.Vtken Uy. * Klertra* Cor¬ 
poration. Ili» S.E. Iit. l.'l S.C. .'191 — 
Willianj.s v, \Ve.'tt**rn Pno+n T»'legraph 
Co., 136 S.K 21H, 13s S.C. 2 ^ 6 . 

77, (V»lo,'-Seut«*n-Mayd»'n M;«*s Co. 
V. UenshJtw, 73 P.2d 999, lel t-Ndo. 
342. 

N.C.—Hnbbard v. S»oi:h»Tn Ily. Ce. 

166 S.E. 2»*,3 N*.«* 673. 

78. Cui.-' l»ryd#*n v. \V* ;i*i'rn Pie. 

n. c»»., 36 p.;;d 3 >i, i \pp 2 d 
49 ‘ CniMeud Kund- 

ing Co. of Amt !'.*• P. J»*U, 4l 

I (Vil.nVpp. i»V 

Ga.' 'Willingliain Pmlxn, P *3 S.K. 

I 497 , 25 Ga Ipp. 51 /. 
lowa. Muiit/, V. Tr,^*.»br*» Mut. C.ir- 
ualty C»».. 29 "* N 'iV*. '» 17 . 

Mt>.* P.riimlijMi *v Kbi/.»' v, Mmiter. 
App.. Ile SAV.2.1 

ckl. KUJOen Pr*«*P.je!,*- Co, v. lti;I»*y, 
19 P.2d 6»'l. 16.’ * »kl .1.^ 
UeijutrenodH thut b'* part 

of pendiia: iranf t Vmo p* M-arti- 
tute admt.-siMn apr uni'’ j r»ie'ipftl 
s«*e supra 5 31.’*, 

Ageney in dUtlnct mattsrs 
Wh*'r<- KUp"»tb«*'«d* ni v\a;i deft nd- 
iiuCs agent m iw» ihr-l.i»*; 
one in refef«'nee t»* eharjf:« ’• tn e**n- 
Htrueiiim of n buiblmg, aiu! othrr m 
refendiee t*» ehtiiu:»'* **t tot 

eonstr»etn*n, stateno nf iiouie !-> su¬ 
perintendent In n f«'n nee t*» etuistrue- 
tion of buildlng w**uid md !«• a part 
of res glasti»* an to ehange J« <'4*ntra*'l 
for e«*nstrtn’ti<t«,- Slipel v, pigdott, 
269 S.W. 942. iG9 Mo.App, 222. 
Keaxtay 

Janitor*» HtTit»*rn*'«tH as to wh.at 
Inndlord Imd tojd h*m, noob* i« th*- 
eourse of renlul neg**ti:it;*m», ledd 
hearsay.—'tlordtm v. liall, 2e,3 N.Y. 
«. 197. 

Zn Tennont U has lM*en riuestion.*d 
whidher the do»*lri«e ot res Kt-stai 
lias any application in «ituattons 
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against the principal or employer."" On the other 
hand, in ordcr for a declarati(ui of an agent, other 
than a spontancous cxclamatieui, to ho admissible 
under the doctrinc of res gesuT, it niusi he within 
the scope of his authority and conccrning the act 
or transaction pending at the moment,*^' ami decLi- 

627, 212 
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rations of an agent made after the transaction is 
fully completed and ended are not admissible as part 
of the res gestae,79 particularly when made after the 
termination of the agency.80 

Declarations of an alleged agent with reference 
to the fact that he represented a certain principal,^^ 
01 * as to the extent of his agency^^ in negotiating a 
transaction, have been held to be admissible as part 
of the res gestae of the transaction. It has also been 
held in a personal injury action that statements of 
an employee made immediately after the infliction 
of the injury, that he was employed by defendant 
and was engaged in his duties at the time, are ad¬ 
missible as part of the res gestae.^^ On the other 
hand, it has also been held that evidence of such 


statements is not admissible as part of the res ges- 
tae,84 for the reason that the transaction, speaking 
of itself spontaneously through the employee at the 
time, could not include any such unrelated state- 
ment,®® and that such a statement throws no light 
on the Principal fact.®® 

§ 411. Time of Act or Statement 

Although an act or declaration to be admissible as 
part of the res gestae must be contemporaneous with the 
main or principai fact, exact coincidence in point of time 
is unnecessary. 

It may be stated generally that in order to con¬ 
stitute a part of the rest gestae an act or a decla¬ 
ration must accompany,®7 and be contemporaneous 
with,®® the act of which it is alleged to be a part. 


where the declarations of an agent 
are involved, the only question be- 
ing whether the agent has power 
to bind his prlnclpal. In the par- 
ticular case the court went no fur- 
ther than to hold that the agent had 
no authority under the clrcumstanc- 
es to blnd his prlnclpal by declara¬ 
tions.—Jones V. Gay*s Express, 9 A. 
2d 121, 110 Vt. 631. 

79. U.S.—Tate v. Baugh, C.C.A. 
Tenn., 264 F. 893. 

Ariz.—Benton v. Regeser, 179 P. 966, 
20 Ariz. 273. 

Cal.—Dryden v. Western Pac. R. Co., 
36 P.2d 394, 1 Cal.App.2d 49. 
lowa,—Muntz v. Travelers Mut. Cas- 
ualty Co., 296 N.W. 837. 

Minn.—Longman v. Anderson, 199 
N.W. 742, 160 Minn, 15. 

Mo.—Youel V. Bank of Atchison 
County, 117 S.W.2d 376, 233 Mo. 
App. 1. 

Tex.—Grimes v. Virginia Fire & Ma¬ 
rine Ins. Co., Civ.App., 218 S.W. 
810. 

80. N.M.—Bezemek v. Balduini, 207 
P. 330, 28 N.M. 124. 

81. Cal.—Carter v. Carr, 33 P.2d 862, 
139 Cal.App. 16. 

Vt.—Wilder v. Hinckley Pibre Co., 
122 A. 428, 97 Vt. 45. 

Where there Is other evldenoe of 
agency, declarations by the alleged 
agent during the course of the nego¬ 
tiatione tendlng to show agency are 
admissible as part of the res gestae. 
—Schlick V. Berg, 286 N.W. 366, 206 
Minn. 466. 

82. Ga.—^Washington Loan & Bamk- 
ing Co. V. Stanton, 124 S.B. 667, 
32 Ga.App. 712—Jolly v. Chatta- 
hoochee Fertilizer Co., 110 S.E. 639, 
28 Ga.App. 104. 

83. Ga.—^American Fidelity & Casu- 
alty Co. V. McWilliajtns, 191 S.B. 
191, 56 Ga.App. 668—Piedmont Op- 
erating Co. v. Cummings, 149 S.B. 
814, 40 Ga.App. 397. 

Mo.—Barz v. Fleischmann Teast Co., 
271 S.W. 361, 308 Mo. 288. 


S.C.—Lowie V. Dlxle Stores, 174 S. 
E. 394, 172 S.C. 468—Chantry v. 
Pettit Motor Co« 162 S.B. 763, 166 
S.C. 1. 

84. Alau—^Hackney v. Dudley, 113 
So. 401, 216 Ala- 400—Beville v. 
Taylor, 80 So. 370, 202 Ala. 306. 

111.—Martin v. Turek, 227 Ill.App. 
379. 

Minn.—Wenell v. Shapiro, 260 N.W. 

603, 194 Minn. 368. 

Mo.—Kurz V. Greenlease Motor Car 
Co., App., 62 S.W.2d 498, certiorari 
Quashed State ex rei. Kurz v. 
Bland, 64 S.W.2d 638, 333 Mo. 941 
—Renfro v. Central Coal & Coke 
Co., 19 S.W.2d 766, 223 Mo.App. 
1219. 

Pa.—^Deater v. Penn Mach. Co., 166 A. 
846. 311 Pa. 291. 

Tex.—^Bmpire Gas & Fuel Co. v. 
Muegge, 143 S.W.2d 763, 136 Tex. 
620, reverslng, Civ.App., 116 S.W. 
2d 768—^Elmore v. Peavy, Civ.App., 
143 S.W.2d 983—Lewls v. J. P. 
Word Transfer Co., Civ.App., 119 
S.W.2d 106, error refused. 
Ownershlp of tmok 
Statement of truck driver after col- 
lision as to ownershlp of truck was 
not admissible as res gestse.—McAv- 
on V. Brightmoor Transit Co., 222 N. 
W. 126, 246 Mich. 44. 

Such statements laching neoessary 
spoxitaxLeity are inadmissible.—Sheat- 
helm V. Consumers Power Co., 273 
N.W. 410, 280 Mich. 106. 

85. Tex.—^Alfano v. International 
i Harvester Co. of America, Civ.App., 

121 S.W.2d 466, error dismissed— 
Stokes Bros. v. Thornton, Civ.App., 
91 S.W.2d 766. 

However, it has been held that a 
telegraph messenger boy's statement, 
immediately after blcycle struck 
plalntifE, that he was hurrying back 
from deliverlng message, was admis¬ 
sible as part of res gestse.—^Western 
Union Telegraph Co. v. Brown, Tex. 
Civ.App., 297 S.W. 267. 

86. U.S.—^Dudley v. Preston Motor 
Co., C.C.A.Tenn., 61 P.2d 8. 

29 


Ind.—Red Star Yeast Co. v. Shackle- 
ford, 171 N.B. 302, 91 Ind.App. 370. 

87. Mass.—Gray v. Boston Bl. R. 
Co., 102 N.B. 71, 216 Mass. 143. 

22 C.J. p 451 note 56, p 462 note 57. 

88. Ky.—Galloway Motor Co. v. 
Huffman's Adm*r, 137 S.W.2d 379, 
281 Ky. 841. 

Mo.—^Weller v. Weaver, 100 S.W.2d 
694, 231 Mo.App. 400. 

Ohio.—^Liberty Highway Co. v. Cal- 
lahan, 167 N.B. 708, 24 Ohio App. 
374. 

S.D.—Gilmore v. Gilmore, 173 N.W. 
866, 42 S.D. 236. 

Tenn.—Bell v. Travelers’ Ins. Co., 79 
S.W.2d 824, 18 Tenn.App. 662. 

22 C.J. p 452 notes 66, 57. 
‘^otemporaneons” 

The term “cotemporaneous” does 
not always of necessity refer to any 
single or ultimate fact, however im¬ 
portant to any precise or definite 
time; for a "transaction” may, and 
not infrequently does, include a se¬ 
nes of occurrences extending over a 
great length of time, and a relevant 
fact in any one of them, and, until 
the close of the matter, may come 
within this term “cotemporaneous,” 
'and constitute a part of the res 
gestse.—Fraley v. Fraley, 64 S.B. 381, 
160 N.C. 601. 

Marxlage 

Declarations to prove marriage to 
be admissible as part of the res 
gestse must be made during the co- 
habilation of the parties, otherwlse 
they are not contemporaneous with 
the fact sought to be proved.—^Al- 
dana v. Aldana, Tex.Civ.App., 42 S. 
W.2d 661, error dismissed. 
Snbstantially contemporaneous 
"What lapse of time is embraced 
in the word ‘contemporaneous’ is 
often a question of difllculty. Per- 
fect coincidence of tinae between the 
declaration and the main fact is not, 
of course, required. It is enough 
that the two are substantially con¬ 
temporaneous; they need not be llt- 
erally so. The declarations must. 
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as otherwise, in the case of a dedaration, it amounts 
to notfaing znore a narrative of wbat has been» 
or an assertion of what will be.®® In few cases, 
however, the doing of an act and the maldng 
of the statement bc preciscly synchronous. Part of 
the essential difficulty of the subject lies in the 
fact that almost invariably an interval, however 
slight, mnst elapse between the act and the dccla- 
ration.®® The modem tendcncy secms to bc to treat 
spontaneity as a substitute for contemporaneousness, 
see infra § 417, and, while the time element is always 
important in determining whcthcr a statement 
should be admitted as a part of the res gesti^ it is 
not controlling, see infra $ 419- Accordingly, al- 
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though the utterancc miist ha ve becn made before 
there has bcen time to conirivc and misreprosvnt,®! 
and before there has becn a break in the ci>ntinui- 
ly which affords lime f<»r rellecliim,®- the act or 
declaration is not required to \w exactly cmnculvnt 
in point of time with the inain fact.®« but may even 
be sci)aratcd from it by a cons-iderublc length nf 
time,®^ provided it i» so iminediately and clinpcly 
conncctcd wilh the maiii fact as to l*e practicnlly 
inscparablc therefrom ainl serviceable to u ciear un- 
derstanding thcrcof.®® The time when a siatemtut 
was made, however, mu^t bi» made to appear Indore 
the statement can bc admitted.®® 

Statements, acts, or cnniliict accMm]i;tiiying or $n 
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hawwer, be eo proximate In point 
of time ae to grow out of. elucidate, 
and explaln the character and auallty 
of the maln fflict, and mnat ba eo 
olosely oonneoted wlth It ae to vlr- 
tually conetltute but one entlre trane- 
aotlon. and to reoelye aupport and 
oredlt fTom the prlncipal aot eouffht 
to be thuB elucidaied and ezplamed.*' 
▲Ia.—Baeelerre ▼. Alaboma City. G. 
ft A. Ry. Go.. 60 80 . 8 S, 86 . 179 Ala, 
817—Alabama Qreat Southom R. 
Co. V. Hawk. 78 Ala. 118. 117. 47 
Am.R. 403. 

Ark.—Iilttle Rock Traotlon 6 b Bloc- 
trlc Co. V. Neleon, 68 aW. 7. 0, 
66 Ark. 494. 

To eame elEect Showalter v. Weet- 
em Fac. IL Co.. CaL. 106 P. 8 d 896, 
prior oplnlon. App., 96 F.3d 964. 

89. —^Loulavllle R. Co v. John- 

eon, 116 aW. 807, 181 Ky. 377. 20 
L.R.A.jr.S.. 188. 

88 aJ. p 468 note 68 . 

Narrative ezoludod eee Infra f 420. 
sa Mo.—Talbert v. Chteago, R. I. 
A P. Ry. Co.. 884 S.W. 409. 604. 814 
Ma 36^ citinff Oozpae Jtals. 

Ohlo.—Dugan v. Indnatrlal Commle- 
elon of Ohio, 88 N.BL 8 d 138. 188. 
186 Ohio St. 668 , auotlng Ooxpne 
Jiule. 

W.Va^—Oolline v. Bkiuitable Life Zna 
Co.. 8 aa. 886 . 886 , 180 A.L.R. 887, 
dtlng Ooxpne JHzIeL 
88 CJ. p 468 note 69. 

91. GolOd—H. G. LalUer Conetruotlon 
A Bnglneermff Co. v. Induetrlal 
Gommlaslon, 17 P. 8 d 688 , 91 Colo. 
698. 

98. Pa.—MdBCahon v. Rdwmrd Q. 
Budd Mfg^. Co., 164 A. 860, 108 
Super. 886 . 

8 a XT.S^W16ker v. Sootl, C.CJL 
Ohio. 89 F.Sd 807. 

Ala^—Blrmlngham A A. Ry. Co. v. 

Campbell, 88 Sa 646. 803 Alo. 396. 
Aris.—^Pickwicfc Stasea Corporation 
V. Wllllama. 887 P. 440. SS Arla 
680. 

Ark.—Publio UtlUtloa Corporation of 
Arkaaeae v. Gordell. 48 aw.84 746. 
184 Ark. 87a 


Gal.—Showalter v. Weetem l^ac. R. I 
Co.. Sup., 106 P.Sd 806. ovemilinff 
all prior Inconeletrnt cAeee, priori 
oplnlon. App., 96 P.Sd 964. 
lowa.—^Dawaon v. Rankem' T^lfe Co.. i 
847 N.TV. 879. 816 Xowa 586. 

Kan.—State v. KcCrady, 106 P.8d, 
696. 698, oltlnir Ooxpne Jnxie. 

Ky.—Norton*8 Adm'r v. WlnMtmd, 
891 S.W. 788. 318 Ky. 488. 

La.—Donaldeon v. ReddiimTe Surefe- 
elon, App., 145 So. 804—Pny v, Ar- 
mour Fertlllier WoiicA 8 T^-Apii. 
780. 

Mo.—^Bennotte v. nnder. 87 atV.Sd 
413. 887 Ma 977, 101 A.L.n. 1190— 
Smlih V. Southi^m lUlnolH A Mfn. 
eottrt Brldge Oa, 80 a\V.8d 1077, 
386 Mo. 109—Pryor v. I*ayne. 263 
S.W. 982. 804 Mo. 600—Uui«Mi»ll V. 
Metropolitan Life Tne. (V., Ai>p.. 
149 S.W.8d 483—Uatfleld v. South- 
westm Oroeer Co.. App.. 104 H.W. 
8d 717—Nohuid V. Sforrie A 
348 S.W. 687. 213 Mo.App. 1. 
Mont.—41uUivan v. Metropolitan Life 
Infl. Oa. 30 P.Sd 1046. 96 Mont. 
864. 

Nobw—Suhr V. lAndell, 877 N.W. 381. 
133 Neb. K6a 

N.C.-—Quoon exty Cooeh <!o. v. !•«•••, 
11 S.n.Sd 841, 347, 91N K.C. 330. 
Quollnff Ooxpne Snxie. 

Ohta—Whlpp V. XndUHtrlAl CnnimlR- 
elon of Ohio. 87 N.H.Sd 141. 186 
Ohio St. 681—Thigan v. IndUMtrlril 
OommlHHlon of Ohio. 83 N.K.S(I 132. 
133, 136 Ohio Bt. 653. ciuotlns Ooxu 
pne «Fnxle. 

Okl,—<libaon 011 Co. v. Weetbruoke. 

16 P.Sd 187. 169 Okl. 86. 

S.C.—Lasar v. Onnt Atlnntte A ZH- 
oltlo Tea Co., 14 S.fC.3cl 560. 

Tex.—Grumley v. Olle, CIv.App.. 271 
S.W. 641. 048. eltlnir Ooxpne Aude. 
88 C.J. p 488 note 61. 

Oaneel retatloa 

I>eolaratlone whleh are the Imme¬ 
diato oocompanimeniH ut an aet an* 
odmlealble oe jnirt of the nn iceetie. 
and immedlatenewi Ih hy elcme- 

neee. not of tlma but by cauMAl re- 
latlon. 

Ark.—Publio Utllltien Corporation of 
Arkaneae v. OordeZl, 43 aW.Sd 746. 
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134 Ark. Smitb otS iV v. 

SIover. 24 KIV. li*8, Ark. 18 «*-. 

Llttle Koi-k. M. U. A T. U>. <%«. v. 

Uwrett. .1 S.M'. :»n, 14 Ark. r.33. 

3 Am.au. 230 . 

Tex.—Te\n» Kmployera Tni. Ae*»'n v. 

Khifliette. 1*1%. \pr. st a\V.2i| 7\T. 

emtr 

meent time of tianeaetioa 

'The rnie nuP* mplat*'*. tli.it nll tlo* 
n*e inebidin^ iln 

fomiinir n pnrt theretif, n.if.f tnina- 
pin* wiihiii thr prf:»n; t.nir* tif rhe 
trannaetkM». Ilut Ueif fjii.i. nhi> 

it enmifit ItM tll»% te' fiiMfe ex- 
lemietl tbnn the pnrunT niii** i>f the 
prim'ip:il ifi •.MMc s e 

llttle. in l»lh«r^ ir.ioti /ii.ti in nrberu 
rery imieb mifn. r 'i.iSU. :f iliey 
ean ait b*' oiit * '•**»/* «if ih** 

n*H Ke»to* wiU I*** iMniiil \ nriU.ine- 
ouH ntfli. .'tml ritfiir •tnfiis>tr iif.i| nth- 
er» |Hu*irriMr Im. i|i« irti.. .m: fier." 
- TrnvebTf' Iin*, «t* % t.; VJ 


S.K. 

is. 

:*6. v*! isi. 

\H ( 

f. 

M*r- 

eunt ile 


1 ■- 

ti i:. 

7-1. 

7S3. 

21 

«S:i App. 131. 




sa 

Mn 

■ Kth*lb«*r w 

K m. 
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Lixhl A «*.!,. .78 W, li*5. 

22ii M*»..\p|i. 4:«:*. 

NMl.'--Slit>li;ii'k Vnii or»I*r v, Ks- 
bi*n. 177 V. 5TI. It;. 17. 

22 i*.J. p 4f(2 nole 8.'. !■ 15^' ledr 9%. 
sa NV\' YiiitliK V. l«fta'4rT. 131 a 
K. 725, 7:is. 121 SA\ 227, f|U**Und 
Coxpne Jturte. 

'23 tu. 1 » i;*: note 93. 

sa cai. 'Snhit v. MnrUrt Si. Uy. 

IV. 2 P.2i| 115 rtl. \|is,. 322. 

(}a.*-'ltn\ii« 31etrnt>rilst}iii Lit»* Iim- 

172 S.K. IfiT, «Si . i;S ‘- 
Hi»utheni Ity. «**», v liitlbfk, 134 
K.K, i:*K. 42 <S.«.A|ip. 
lU.—'MoUny V. ("tkirux*! Uus*wl Trans¬ 
it Cii.. 166 .V.H r.r.o, ;;25 ISI 15|. 
Ky,—<*hi<eft|H*nk«« A t* li>. *’»• Ptr- 
UYh AilinT, IT H.W.2«I tofi, 213 
Ky. 26 h. 

Mo,—linnilau v. Trav>S*’r..' in... Co.. 
2X7 S.\V. 34«. 318 SIm. 760 • t»i- MioW 

V. Kvena A Ifowanl Ptre ftrb-k t^«.. 
App.. 37 K.\v,2d 720 Kent*«n V. 
MImiuri Motor lMdrit*titiiiK «^»r- 
poratlua App.. 63 aw.2d 213. 
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nearly connected with the main transaction as to i quali fy, or characterize the act, are admissible as 
form a part of it, and which illustrate, elucidate, J part of the res gestse.^^ Accordingly the attendant 


N.C.—Staley v. Royal Plnes Park, 162 
S.B. 202, 202 N.C. 155. 

R.I.—Ficocelli v. Tellow Cab Co., 8 

A. 2d 246. 

Tex.—Gause-Ware Puneral Home v. 

McGinley, Civ.App., 21 S.W.2d 847. 
22 C.J. p 453 notG 65. 

97. U.S.—Yarbrough v. Prudential 
Ins. Co. of America, C.C.A.Ga., 99 
P.2d 874, rehearing demed 100 F.2d 
647—^Hartford Accident & Indemni- 
ty Co. V. Collins-Dietz-Morrls Co., 
C.C.A.Okl., 80 F.2d 441—Halleck v. 
Hartford Accident & Indemnity Co., 
C.C.A.Tex., 76 F.2d 800—In re Brad- 
ley, D.C.Conn., 263 F. 446, aflarmed, 
C.C.A., 269 P. 784. 

Ala.—B. F. Goodrich Co. v. Hughes, 
194 So. 842, 239 Ala. 873—National 
Surety Corporation v. Monroe 
County, 193 So. 173, 239 Ala. 35 
—^Pranklin Life Ins. Co. v. Brant- 
ley, 166 So. 834, 231 Ala. 564— 
Martin v. Davls, 141 So. 667, 224 
Ala. 648—Gulf Trading Co. v. Rad- 
cliff, 114 So. 308, 216 Ala. 645— 
Mizell V. Sylacauga Grocery Co., 
106 So. 868, 214 Ala. 204—Kelly 

V. Sanders, 92 So. 424, 207 Ala. 259 
■—American Cast-Iron Pipe Co. v. 
Birmingham Tailoring Co., 91 So. 
484, 206 Ala. 609—Walsh v. Bank 
of Moundville, 164 So. 391, 26 Ala. 
App. 602, reversed on other 
grounds 164 So. 394, 231 Ala.. 194. 

Cal.—Barcroft v. Livacich, 96 P.2d 
951, 35 Cal.App,2d 710—Salvo v. 
Market St. Ry. Co., 2 P.2d 585, 116 
Cal.App. 339—Schaad v. Barceloux, 
183 P. 716, 42 Cal.App. 337. 

Colo.—Wilson V. Birt, 235 P. 663, 77 
Colo. 206. 

Fla.—State Board of Puneral Direc- 
tors and Bmbalmers for Florida v. 
Cooksey, 3 So.2d 602. 

Ga.—Travelers' Ins. Co. v. Sheppard, 
12 S.E. 18, 86 Ga. 751—Atlanta & 

W. P. R. Co. V. Truitt, App., 16 
S.E.2d 273—Palmer-Murphey Co. 
V. Barnett, 124 S.E. 538, 32 Ga.App. 
635. 

111.—Kalschinski v. Illinois Bankers 
Life Assur. Co., 36 N.E.2d 706, 311 
Ill.App. 181—Oscar Heyman & 
Bros. V. Marshall Pield & Co., 22 N. 

B. 2d 776, 301 Ill.App. 340—Culver 
Military Academy v. Staley, 260 
IlLApp. 531, 537, citing Oorpua Ju¬ 
ris. 

lowa.—^Farmers’ Sav. Bank of New 
Albln V. Bunge, 231 N.W. 661, 211 
lowa 1367. 

Minn.—Peterson v. Pete-Erickson Co., 
244 N.W. 68, 186 Mmn. 683. 

Mo.—Sconce v. Jones, 121 S.W.2d 
777, 343 Mo. 362—B. P. Sturtevant 
Co. V. Ford Mfg. Co., 288 S.W. 69, 
315 Mo. 1026, reversing, App., 253 
S.W. 76, and 254 S.W. 419—Nanney 
V. I. H. Shell & Son, App., 138 
S.W.2d 717—Gilchrist v. Stark, 


App., 41 S.W.2d 888—Hili v. Ed- 
ward P. Guth Co., App., 36 S.W.2d 
924—Coy V. Dean, 4 S.W.2d 835, 
222 Mo.App. 67—Wagner v. Securi- 
ty Ben. Ass’n, App.. 276 S.W. 81. 
Mont.—Simpson v. Miller, 34 P.2d 
628, 97 Mont. 328—Stagg v. Stagg, 
32 P.2d 866, 96 Mont. 67?. 

N.J.—Thompson v. Giant Tiger Cor¬ 
poration of Camden, 189 A. 649, 
118 N.J.Law 10—Steinert v. Penn- 
sylvania R. Co., 163 A. 633, 107 N.J. 
Law 605. 

N.T.—^Toung V. Grant Lunch Corpo¬ 
ration, 4 N.T.S.2d 366, 264 App. 
Div. 174—Holley v. A. W. Haile 
Motor Co., 177 N.YS.* 429, 188 
App.Div. 798—^Pope v. W. W. Dut- 
ton Co.. 177 N.Y.S. 162, 188 App. 
Div. 328—In re Plynn's Estate, 21 
N.Y.S.2d 496, 174 Misc. 666—In re 
Strong*s Estate, 6 N.Y.S.2d 300, 168 
Misc. 716, afflrmed In re Strong's 
Will, 11 N.Y.S.2d 226. 266 App.Div. 
971—Gorelich v. Bronstein, 206 N. 
Y.S. 622, 123 Misc. 943—Walsh v. 
Emigrant Industrial Sav. Bank, 176 

N. Y.S. 418, 106 Misc. 628. 

N.D.—^Asch V. Waahburn Lignite 
Coal Co., 186 N.W. 767. 48 N.D. 734. 
Ohio.—Parker v. Mutual Life Ins. 
Co. of New York, 166 N.E. 231, 23 
Ohlo App, 635—U. S. Pidelity & 
Guaranty Co. v. Kinneman, 153 N. 
E. 261, 22 Ohlo App. 369. 

Okl.—Gibson 011 Co. v. Westbrooke, 
16 P.2d 127, 160 Okl. 26—EggstafiC 
V. Phelps, 226 P. 82, 99 Okl 64. 
Or.—Lake County Pine Lumber Co. 
V. Underwood Lumber Co., 12 P. 
2d 324, 140 Or. 19—Tracy v. Juan- 
to, 205 P. 822, 103 Or. 416—Andrew 
V. Oregon-Washlngton R. & Nav. 
Co., 178 P. 181, 90 Or. 611. 

Pa.—^Fye v. Baltimore & O. R. Co., 
3 A2d 276, 133 Pa.Super. 660— 
Kline v. Yeager, 33 Luz.L.Reg. 253. 
S.C.—Cobb V. Southern Public Utili¬ 
ties Co., 187 S.B. 363, 181 S.C. 310. 
S.D.—Stratton v. Sioux Falis Trac- 
tion System, 226 N.W. 644, 65 S. 
D. 464. 

Tenn.—^Wilson v. Wilson, 130 S.W.2d 
140, 23 Tenn,App. 244. 

Tex.—Southern XJnderwriters v. 
Thompson, Civ.App., 127 S.W.2d 
389, error granted—Clark v. West, 
Civ.App., 126 S.W.2d 669, reversed 
on other grounds Aetna Casualty 
& Surety Co. v. Clark, Com.App., 
160 S.W.2d 78—Rhodes v. Talia- 
ferro, Civ.App., 119 S.W.2d 703— 
Edwards v. West Texas Hospital, 
Civ.App., 89 S.W.2d 801, error dis- 
missed—^Newton v. McCarrick, Civ. 
App., 75 S.W.2d 472, error dis- 
missed—^Davenport v. Texas & N. 

O. R. Co., Clv.App., 72 S.W.2d 933, 
936, citing Corpus Juxis—^McClung 
Const. Co. V. Muncy, Civ.App., 66 
S.W.2d 786, error dismissed—^Pier-] 
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son V. Warren, Civ.App., 52 S.W. 
2d 278, error refused—Capitol Ho- 
tel Co. V. Rittenberry, Civ.App., 41 
S.W.2d 697, error dismissed— 
Maryland Casualty Co. v. Marshall, 
Civ.App., 14 S.W.2d 337, error dis¬ 
missed—Sherwin-Williams Paint 

Co. V. Rausin, Civ.App., 10 S.W.2d 
196, error refused—Sherrod v. City 
Nat. Bank of Wichlta Falis, Civ. 
App., 294 S.W. 295—^Durham v. 
Scrlvener, Civ.App., 269 S.W. 606, 
affirmed, Com.App., 270 S.W. 161— 
Independent Fruit Co. v. Platt 
Produce Co., Civ.App., 260 S.W. 
1067—Brlte v. Atascosa County, 
Civ.App., 247 S.W. 878—Lumber- 
men's Reciprocal Ass’n v. Adcock, 
Civ.App., 244 S.W. 646—Kansas 
City Life Ins. Co. v. Elmore, Civ. 
App., 226 S.W. 709—Evans v. Mc- 
Kay, Civ.App., 212 S.W. 680, dis¬ 
missed for want of jurisdiction. 
Vt.—Smith v. Reynolds, 108 A. 697, 
94 Vt. 28. 

Wash.—Timewell Inv. Co. v. Beck- 
with, 198 P. 736, 116 Wash. 102. 
Wis.—McComb v. McComb, 234 N.W. 
707, 204 Wis. 293—In re Cramer*s 
Will, 198 N.W. 386, 183 Wis. 625. 

22 C.J. p 443 note 12, p 444 note 16, 
p 462 note 96—48 C.J. p 1146 note 
77 [a]—61 C.J. p 261 note 44. 

Ballee 

(1) Statements made by a bailee 
at the time of demand, excuslng a 
fallure of dellvery or qualifymg his 
refusal, are admissible as part of 
the res gestae attending the demand. 
Ark.—Gracle v. Roblnson, 14 Ark. 

438. 

Miss.—Lampley v. Scott, 24 Miss. 
628. 

(2) Likewise the acts and declara¬ 
tione of a bailee made immediately 
before and after the loss of the 
bailed property are admissible. 

Mijss.—Lampley v. Scott, 24 Miss. 

528. 

Pa.—Tompkins v. Saltmarsh, 14 Serg. 
& R. 275. 

6 C.J. p 1162 note 15. 

Creation of trust 

Where declarations made on the 
19th, 20th, and 31st of the same 
month are relied on as part of a 
parol declaration of trust, intermedl- 
ate adverse statements made on the 
26th are part of the res gestae and 
admissible in an action to establish 
such trust.—Schooler v. Willlamson, 
221 P. 195, 192 Cal. 472. 

Declarations of physlcian 
In an action agalnst a physlcian 
for malpractlce, the declarations of 
the physlcian at the time of the 
treatment are admissible as a part 
of the res gestae.—Dameron v. Ans- 
bro, 178 P. 874, 39 Cal.App. 289. 
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circumstances and the statements then made by the 
parties are admissible as part of the res gesta to 
show the execution of a contract,^® and, where rele¬ 
vant, matters said and done which are parts of the 
res gestae of the negotiation and execution of a 


contract are admissible to show the exisience and 
nature of the contract and the rclation of the par- 
ties.9^ Matters attendant upon a sale or convey- 
ance may also bc admissible as part of the res ges- 
tae.i Likewise, providod it retlects soinc light on 


Elzlsteaixd of wlU 

(1) In a proceedingr to establish a 
lost will, testlmony as to what was 
said and done by testatrix and her 
lawyer when the paper was belngr 
prepared is admissible as part of the 
res gestse.—In re Zlck’s Bstatei 172 
N.W. 382, 205 Mich. 681. 

(2) Accordingly, where decedent 
stated that the document in her 
hands was her will and that it was 
prepared by an attomey whom she 
named, the statements made became 
part of the res geslse as to the ex- 
Istence of the will at that time.—- 
In re Shlevln's Estate, 283 N.Y.S. 377, 
157 Misc. 40. 

Traud 

(1) In proving: fraud, the acts and 
declarations of the parties at the 
time of the transaction are admis¬ 
sible as part of the res gestae.—Da- 
vidson V. 0’Connell, 168 A. 207, 114 
Conn. 116. 

(2) Other representatlons made at 
the time, even though they may not 
be actionable in themselvcs, are ad¬ 
missible.—^Wolfersberger v. Mlller, 
39 S.'W.2d 768, 327 Mo. 1150. 

(3) Where it is alieged that prop- 
erty bought in the name of tbe debt- 
or's wife was paid for by monoy bc- 
longlng to the debtor, the debtor’s 
statements at the time of the pur- 
ohase are admissible as part of the 
res gestae to show fraudulent intent. 
—Hinton v. Saul, 259 P. 185, 37 Wyo, 
78. 

ACarxlage 

Conduct and declarations of co- 
hablting parties are admissible as 
part of the res gestm to illustrato 
their inlention and to show marriage. 

—Rogers v. McLeskey, 142 So. 

526, 226 Ala. 145. 

Va.—Reynolds v. Adams, 99 S.E. 605. 

126 Va. 295. 

Particnlar evidence held admissible 

(1) Employer’s statements regard- 
ing the cause of an employee’’s dis- 
charge.—Hili Grocery Co. v. CarroU, 
186 So. 789, 223 Ala. 376—U. S. Fi- 
delity & Guaranty Co. v. Millonas, 
89 So. 732, 206 Ala. 147, 29 A.L.R. 
520. 

(2) Rate of speed at which car on 
which plalntiff was riding was mov- 
Ing at time of Injury.—Jenkins v. 
Wabash Ry. Co., 107 S.W.2d 204, 232 
Mo.App. 438, certiorari denied Wa¬ 
bash R. Co. y. Jenkins, 58 S.Ct. 130, 
302 U.S. 737, 82 L.Ed. 670. 

(3) Receipts, to show the purpose 
for which money was received.—^WIl- 
aon V. Birt, 235 P. 563, 77 Colo. 206. 

<4) That automobile passed wit- 


ness' horne about half mile from 
scene of accident, travelmg at ilfty 
te seventy-flve miles per hour. Con¬ 
trai of Georgia Ry. Co. v. Koating, 
170 S.E. 493, 177 Ga. 345, rovor.slng 
166 S.E. 873. 45 Ga.App. 811. and 
conformed to mandate 170 S.E. 497, 
47 Ga.App. 836. 

(6) DecedenCs question to hi» 
companion, at time of taking hold of 
live wlre, as to whethor thoro was 
any juice in It.—Kentucky & 
Virginia Power Co. v. nrown’s Adni'x, 
135 S.W.2d 70, 281 Ky. 133. 

98. Mo.—Gillespie v. Holland, 31 S. 
W.2d 774—Byrne v. l^rudontal Ins. 
Co. of America, App., 79 S.W.2d 
789, reversod on other grounds. 
Sup.. 88 S.W.2d 344, 

S.C.—Land v. Reoso, 134 S.E. 252, 136 
S.C. 267. 

Tox.—Simmona v. Eakin, Civ.App., 54 
S.W.2d 1045—Kmplro <}aH & 

Co. V. Pondar, Civ.App., 244 S.W. 
184. 

Indopendently relevant slatein»‘nts 
constituent of legal r<*.sull, suoh a.n 
contract, seo supra S 261. 
Condltlonal indorsement 
Evidence of what otteurred at th<‘ 
tlmo notos wero indorac*d is adnti.M- 
sible aa part of the ros gost»» lo 
Show that the indor.Momont was ♦•on- 
diLional.—Eangham v. Jnokson, 101» 
So. 767, 211 Ala. 416. 

TTnsigned memorandtun 

Whilo an unslgnod memorantium 
of contract may not bo aUmilti-d as 
evidence of the contract, where the 
controveray bofore the jury i.w wheth- 
er Ihere wa,s an oral oontraet and 
the lorms thereof, and it l.s shi»wn 
that Huch unsigned memorandum was 
shown lo and read over by th<* d»- 
fendant and ita Icrms asscnltai to by 
hlm, the trial court may pn>t>orly 
admit the aame in evidence as a part 
of the res geaUe.—Uelser v. baw- 
renco, 123 S.E, 461, 96 W.Va. «2. 

Where no oonneotion, with the main 
transaction Is shown, it 1« improper 
to roceive Iho atatementa of an iil- 
leged agent relating to the contmet. 
—Continental Nat. Bank of Snlt Uak«> 
City V. Cole. 3 P.2d 1103, 61 Idaho 
140, 77 A.L.U. 4«4. 

99. U.S.—j^Etna Ina. Co. of Hart¬ 
ford, Conn., C.C,A.Ky., 19 K.2d 177, 
certiorari denied 48 S.Ot, 37, 275 
Xr.S. 641, 72 L.Ed. 415. 

Ala.—^America Mining Co. v, Taylor, 
100 So, 761, 211 Ala. 613—Irvln v. 
Irvin, 93 So. 517. 207 Ala. 493— 
Dixio Indus trial Co. v, Bank of 
Wetumpka, 92 So. 786, 207 Ala. 293. 
Ga.—^Anderson Sc Jones v. Carneit, 
141 S.E. 821, 37 GsuApp. 770—Jones 


v. Norri.s N. Smith 0>., 120 R.B. 
804. 31 r.a.App. ::^;^-S:lunde^s & 
McMulb*n V. Hud.son. 119 S.R 535, 
30 ifii.App. 732. 

Md.—v. Bopst, 17»» .V. 562, 
166 Md 91. 

Minn.—Fakkan v. Hi>Ucr. 230 N.W. 
468, Mmn. 75. 

Mo.—Porter v. Withcrs’ Kstate Co„ 
210 S.W. 109, 2 hi Mo.App. 27. 

Ncb.—Thoinns v. JanM»ki. 191 N.W. 
669, 1»»9 Nrb. r»iy. 

N.y.— Holcomb V. tVimphclI, 22 N.R 
1107. IIH N.Y. iO. 

Ohio.—Kimbark v, Timkt-n Buller 
Bearing Cu., 152 NMC. ;>.**. 115 ohio 
«l. Ifii. 

Okl. —Wfiif V. Kimdr»'n. 218 p, lOsO. 
92 Oltl. 239. 

Tex.'" Naf. Bank of LuMM>ok 

V. Ivcy, Civ.App., 73 S W.Jd 133, 
error refu.^*»l Capitul Hut»d <’u, 
V. Ititti*ulu rry. .Vpp., il S.\V.2d 
697. error di.-iiinj f* d O.trby v. 
Karmeps* St.it»’ ttuink uf Btirkltur- 

rtv .\PP‘* 'y* **'’***" 

k»*n V. .M*rnJl. Civ.App.. 212 S.W. 

Coiim cn» ut F:rr 1«’-. <*»». V. 
Klulds. «‘tv.Api‘.. 236 ."i.W. 7:»», 

Va,"' Wh;Te M 4ch, Cn, tSd- 

inofu KiirniTur» Cm., 1»%'» K. S31. 
12H V.i. 63»» .Mitchfll, 

1*»4 S.C. h2.‘>, v t. 312, 

Wyo, ' Hun> .'«TO-ir v. 

Frtt‘/fb r. 2io» P. 12 W>o. 416. 

Advicio 

In an a*-Oim for f.i.ittrr to d»‘ltvep 
a ti lfgratn, jd* r.* C,:0 fb» ?♦»**• 

graph lup nt told l,”' \Tht* ti‘i*k 

dt»wn plnintiltV i« idl 

probability the r»*‘*i',v;t.»; 
woubi be ebKed,** J%tul tbc the ffond 
rep»’ated ti o\rr the t» b pb**!»»' *»» 
pbunli»’ wau ooap-OM;! a i r»gentes 
—Woialall V. We. tern T»b*' 

grnph Co., 97 S*‘, '30, 2Iu A Iu. 26,7. 

A ••oret latent iA not part of the 
rea Kest:e. 'McClory .<* ImeMrr. 

TeX.t'iv.App., el itw.2d 73\ effor 
dismisucd. 

A v*rbat !••«•. ct»«ratmmic»'d on 
Sumiay was void. under Cod»- 190* { 
3.346, but was atlnUM.* »Me in an un- 
lawful detainer aeiion when undts- 
puted. to pro%''e the eharuetn-r nnd 
qualtty of defendant'** p*t.s:e}fipm uf 
the premlseK, and the reluiu*ns Iw- 
iwecn def**mlrtnt and plaintjlf, and 
the intent of the partie.’^, on the theo- 
ry that it« deelaratiotm or udmls- 
sions f<»rm»-d a p;trl »*f the res gesia? 
of the parties* fods."- Kddins v. Cul- 
loway Coal Co„ 57 Mo. 203 Ala# 
361. 

1. Dscloratioas la ixdoatlng dftod 

Where ndevant. the declupulitms of 
tho parties in fxocutiiig or avknowl- 
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the issues in the case,2 what was said and done at as part of the res gestae.^ This nile has been ap- 
the time of the commission of a tort, or so near plied to such wrongs as injury to or loss of proper- 
thereto as to constitute a part thereof, is admissible try,^ alienation of affections,^ assault,® false impris* 


edglng a deed, which characterize the 
act and expresses their real intent at 
the time are admissible as part of 
the res gestae. 

Mo.—Gobel V. Kitchen, 266 S.W. 992, 
217 Mo.App. 354. 

N.C.—Blades v. Wilmington Trust 
Co., 178 S.B. 666, 207 N.C. 771— 
Reece v. Woods, 106 S.E. 337, 180 
N.C. 631. 

.Tenn.—McDonald v. Baldwin, App., 
148 S.W.2d 386—^Wilson v. Wilson, 
130 S.W.2d 140, 23 Tenn.App. 244. 
Sale 

(1) Relevant statements constitut- 
ing a part of the res gestae of a sale 
are admissible. 

Ala.—Polytinsky v. Johnston, 99 So. 
839, 211 Ala. 99. 

N.Y.—Gorman v. La Bella, 262 N. 

Y.S. 345, 146 Misc. 408. 

Wis.—^Walter v. Pour Wheel Drive 
Auto Go., 262 N.W. 346, 218 Wis. 
659. 

(2) The reasons assigned by de- 
fendanfs agent for his refusal to ] 
comply with a contract to purchase 
are part of the res gestae of the 
breach, and are admissible.—^Parm- 
ers’ Mill & Elevator Co. v. Hodges, | 
Tex.Com.App., 260 S.W. 166, revers- 
ing, Civ.App., 248 S.W. 72. 

(3) What was said and done on 
the Service of a notice of refusal to 
perform a contract Is admissible as 
res gestae.—Cooper v. Newsom, Civ. 
App., 224 S.W. 668, dismlssed for 
want of jurisdiction. 

(4) It is not improper to exclude 
a memorandum of Items sold never, 
read by defendant where the con¬ 
tract was arrived at independently 
thereof.—Duke v. Caaon, 103 S.E. 
176, 25 Ga.App. 344. 

Statexnents of vendor as to the 
value of land are only admissible 
where part of the res gestae, and so 
tending to lend force and effect to 
Principal statement.—Moncion v. 
Bertrand, 127 A. 371, 98 Vt. 332. 

8. Ky.—^Webb v. Linnemann, 255 S. 
W. 1036, 201 Ky. 131. 

3. U.S.—Wilks V. U. S., C.C.A-N.Y., 

65 P.2d 775. 

Ala.—Tennessee Coal, Iron & R. Co. 
V. Wllhite, 100 So. 135, 211 Ala. 196 
—Louisville & N. R. Co. v. Ham- 
by, 93 So. 698, 208 Ala. 75—^Amer¬ 
ican Discount Co. v. Wyckrofif, 191 
So. 790. 29 Ala.App. 82. 

D.C.—Sanitary Grocery Co. v. Snead, 
90 P.2d 374, 67 App.D.C. 129, cer¬ 
tiorari denied 68 S.Ct. 22, 302 U.S. 
703, 82 L.Ed. 543. 

Ga.—^Atlanta St. R. Co. v. Walker, 21 
S.E. 48, 93 Ga. 462. 

Ind.—Flamion v. Dawes, 169 N.B. 
60, 91 Ind.App. 394. 
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lowau—CaJifore v. Chicago, St. P., M 
& O. Ry. Co., 263 N.W. 29, 220 
lowa 676. 

Ky.—Bailey v. Shrader, 97 S.W.2d 
576, 266 Ky. 663—Brumfleld v. Con¬ 
solidated Coach Corporation, 40 S. 
W.2d 366, 240 Ky. 1—Powers v. 
GatlifC Coal Co., 14 S.W.2d 216, 228 
Ky. 5—Louisville & N. R. Co. v. 
Rowland’s Adm'r, 286 S.W. 929, 216 
Ky. 663. 

La.—Mancuso v. Hurwitz-Mintz Pur- 
niture Co., App., 188 So. 461, de- 
nying rehearlng 181 So. 814. 

Miss.—Tucker v. Gurley, 170 So. 230, 
.176 Miss. 708. 

Mo.—^Kelly v. Kansas City Rys. Co., 
App., 225 S.W. 133. 

Mont.—Sulllvan v. Metropolitan Life 
Ins. Co., 29 P.2d 1046, 96 Mont. 254. 
N.Y.—Jones v. Perry, 219 N.Y.S. 295, 
128 Misc. 263. 

N.D.—^Asch V. Washbum Ligni te 
Coal Co., 186 N.W. 757, 48 N.D. 734. 
Ohio.—Schomer v. State ex rei. Bett- 
man, 190 N.E. 638, 47 Ohio App. 
84. 

Okl.—Shawnee-Tecumseh Traction 

Co. V. Henry, 236 P. 894, 110 Okl. 
160. 

Or.—Homschuch v. Southern Pac. 

Co., 203 P. 886, 101 Or. 280. 

Pa.—Quyer v, Equltable Gas Co., 123 
A. 590, 297 Pa. 5. 

S.C—Halsey v. Minnesota-South Cax- 
olina Land & Timber Co., 177 S.E. 
29, 174 S.C. 97. 100 A.L.R. 1. 

Tex.—Willard v. Whitfitker, Civ.App., 
153 S.W.2d 878. 

Wash.—Glaser v, Katalinich, 13 P.2d 
468, 169 Wash. 133. 

42 C.J. p 1218 note 23, p 1227 note 
42-p 1228 note 46—46 C.J. p 1232 
notes 31, 32, p 1259 note 80. 

Statements of matters of Jnstifloa- 
tlon which do not justify the act, 
where made at the time, are admis¬ 
sible as part of the res gestae.—Gads- 
den General Hospital v. Hamilton, 
103 So. 553, 212 Ala. 531, 40 A.L.R. 
294. 

4. Bvldenoe held admissible 

(1) Generally. 

Ala.—^Alabama Power Co. v. David- 
son, 90 So. 915, 206 Ala. 601. 

Cal.—^Rhodes v, Firestone Tire & 
Rubber Co.', 197 P. 392, 61 CaLApp. 
669. 

Ga.—Louisville & N. R. Co. v. Stud- 
dard, 130 S.E. 532, 34 Ga.App. 670 
—^Atlantic Coast Line R. Co. v. 
Barksdale, 124 S.E. 362, 32 Ga.App. 
643. 

Tex.—Galveston H. & S. A. Ry. Co. v. 
Harris Bros., Clv.App., 211 S.W. 
255, error refused. 

(2) Who waa present at the time 
and place of the wrong alleged.— 
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Dixie Const. Co. v. McCauley, 101 So. 
601, 211 Ala, 683. 

(3) Statement by one of brush 
burners to other “I told you not to 
do it,” made while they were at- 
tempting to put out flre.—Prultt v. 
Williams, 10'6 S.W.2d 892, 21 Tenn. 
App. 171. 

(4) Statements, made while ftre 
was at Its helght, by defendanfs em- 
ployees that they started the flre and 
that it got beyond their control.— 
Patterson v. Baltimore & O. R. Co.. 
105 A. 159, 133 Md. 276. 

(6) Telegraphic records of move- 
ment of tralns on night of flre.— 
Central of Georgia Ry. Co. v. Wil 
son, 111 So. 901, 215 Ala. 612. 

(6) That during flre witness no- 
ticed peculiar odor which was said 
to be gas.—Sellers v. Montana-Da- 
kota Power Co., 41 P.2d 44, 99 Mont. 
39. 

5. Ky.—Doom v. Vinson, 244 S.W. 
894, 196 Ky. 449. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

ft. U.S.—Mutual Life Ins. Co. of 
New York v. Treadwell, C.C.A.La., 
79 P.2d 487. 

Ala.—Birmlngham Electric Co. v. 
Driver, 166 So. 701, 232 Ala. 36— 
Harris v. Harris, 100 So. 333, 211 
» Ala. 222—^Birmingham Macaroni Co. 

V. Tadrick, 88 So. 868, 205 Ala. 640. 
Conn.—^Lentine v. McAvoy, 136 A. 76, 

105 Conn. 528. 

111.—Wolen v. Metropolitan Life Ins. 

Co., 6 N.E.2d 249, 287 Ill.App. 415. 
Ky.—Mann v. Watson, 283 S.W. 1052, 
214 Ky. 729—Sherley v. Billings, 8 
Bush 147, 8 Am.R. 451. 

Mass.—Benjamin v. McLellan, 129 N. 

E. 368, 237 Mass. 141. 

Mich.—^Albrecht v. St. Hedwlgr^s Ro- 
man Catholic Benev. Soc., 171 N. 

W. 461, 206 Mich. 396. 

Mo.—State ex rei. Gosselin v. Trim- 
ble, 41 S.W.2d 801, 328 Mo. 760, 
quashing certiorari Gosselin v. 
Yellow Cab Co., App., 29 S.W.2d 
186—Young V. Sinclair Reflning 
Co., App., 92 S.W.2d 996—Camp¬ 
bell V. Crutcher, App., 224 S.W. 116 
—Gleske v. Redemeyer, App., 224 
S.W. 92. 

S.C.—^Lazar v. Great Atlantic & Pa- 
ciflc Tea Co., 14 S.E.2d 660. 

All that WS8 done and said by the 
parties, at the time and place of the 
dlfllculty, and Immediately preceding 
it, is admissible testlmony as a part 
of the res gestee. 

Ala.—Powell V. Bingham, 196 So. 164, 
29 Ala. App. 248, certiorari dis¬ 
mlssed 196 So. 160, 239 Ala. 616. 
N.J.—Clawans v. 0’Connor, 143 A. 
364, 105 N.J.Law 117. 
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onment'^ libel and slander,^ and pcrsonal injuries.^ fact, and which do not illustrato or characterize 
On the other hand, acts and declarations which are siich fact so as to form a part of it, aro not admis- 
not part of the circumstances attendant on the main siblc as part of tho res pfosta*.^'^ 


Arrest of aiLotlier 9. U S.—McCrale v. Morgan Paok-[ winUow.—Srhn.ih v. 

In an action for an asaault by a ing Co., C.C.A.Ohio, 117 K.-d 7011. FOtpui Tran.sit i'o.. liM a. L‘7t^ liVo l>a. 

policeman on plaintiff when he was Ala.—Lewy Art Oo. v. Agncola. Ril :jt>. 

attemptingr to arrest plaintiff, evi- So. 146, 160 Ala. 60—Southt‘rn ((j) s?t;ttfnv‘tit. '*1 tru-a ti> thm 

dence that just prior to the arrest of Aniusement Corporation v. Suin- jjjj, th* t'r 

plaintlfC the policeman had arrested mors, 129 So. 4S0, 23 Ala.App. 506. put it <*n 1 Irr'»* iblr 't ^ 

a solcller in plaintiifs presenoe was Qo,—New WinUer LumhPr 0«. v. th.,i.si.,i<i lini. s. Imt thi.n !■, uml 
competent as part of the same trans- Paync, 149 S.K. 85, 40 aa.App. ISs. ^ riirn.ni;»n v l?*tn* i- V h 

action, especially where one ground Ind.—Indiana Servire Corporation v. ^y,V. -o;» s \v* 'er» 

of arrest relied on by the policeman Krasenko, 168 N.E. 514, 86 Ind. „ ’ -• •••.'* » . 

was that plaintlff had committed a App. 458. . .1.*dri\*r i*f plum- 

breach of the peace by threatening Ky.—Poo v. ITankina’ Adm% 65 S.W. *'•’*«»*''‘t sui- 

the policeman while he was engaged 2d 457, 261 Ky. 466. ^ '• KJ*M'tric 

In arresting the soldler.—^Rice v. La- Mo.—Sconco v. Jonos, 121 S.1V.2(1 777. ^*‘**“***“^‘ **>*"■ <'»’•* i***! 719. 

vin, 261 S.W. 990, 199 Ky, 790. 343 Mo. 362—Woods v. St. IjOui» Ti-stim.tiiy of that 

Other assaolts Mcrchants' Brldgo Tcnninal Ily. lu;» r in .tuiMintd ilt* w.is 

In an action for assaull by defend- ® S.W‘.2d 922, certiorari di^nird ^^^b*d In ninij. 

ant’s agent, testimony as to an as- ^tmis MorchantH* Bridgo Tor- **'^*’*^« **l P'2d 115'', Cul. vpp.^M 676. 

sault on plalntifC's wife at the same niinal Ry. Co. v. Woods, 49 S.Ct. (9) That dnv-r •♦f « ar ^«i: 
time was admlssible, both assauUs U.S. 649, 73 Xj.Kd. 561—Cn- in th»* «Hdti^^inn in whr h p!:nn»in wan 

being parts of the same transaction rein v. Oklahoma Hidc Co., 241 S. injurod.- Mil»’:r v. Him *., v; S,*. \ 37 , 

and so intimatoly connected there- —Malon«‘y v. t*!».! Ala. Mt. 


wlth that a witness could not sep¬ 
arate the facta of the two,—Davls 
V. Teague, Tex.Clv.App., 266 S.W. 
957. 

Testimony of opprohzlons words 


as used by parties was admlssible 1 

lo exDlaln characlor nf oaannU a e P.*-d 640, 186 Okl. 6 (>m. 


S.W^. 600““Cof]Cey v. S. fc. Krosgi* niid nt» < .m*,» «t.. 

Co., App., 102 S-W.M JCI—M<'(5utri- «.„]» IStilS.ii <N,i| * 

TracUon Co., App., .W Tri,n..f..r r„. v. n,.),. 1.» .s,,. «... j,, 
s.w.*sd (94. Yia. ij ::2 

cl.—Pornhorg Supply Co. v. ‘ ^ 

96 P.2d 640, 186 Okl. 662. mnntar in whl.-h a l«>y 

•.—Schmddrr v. Moc. Rn tvlm nrr. rciiuiml 1 m »:*•* i.n «h» 


parrof Or.-ScIimddrV v. Mo;. 50 P.2d 577J T / T' 

Tcnn.—^iVrinHtrong v. Xlowmnn, 115 S. 8x>oattmeout manifestatloss of dit- 
7. Ala.—Tolleaon v. Jackson, 114 So. W.2d 229, 21 Tt*nn.App. 073. adn;r :hh aniP-r 

801, 217 Ala. 66—Southern Ry. Oo. Tox.—Roadway Kxi>r<*.*<H v. «laston. ***** «‘rduiary apjditiiti.ni nf thf ralr 
V. Hali, 96 So. 73, 209 Alo. 237— Clv.App., 90 S.W.2d 874'-—Toxn.v In- *’*'** **. S. K Ky. 

Rich V. Mcinerny, 16 So. 663, 103 terurhnn R.v. v. UuKho.M, <’lv.Aj»p., M ' * VomiK. T»xC;v.App. ;Sj g \v'. 

Ala. 346, 49 Am.S.R. 32—Burk v. 34 S.W.2d 1103. unirmcd T»*xa^ Iti- 

Knott, 101 So, Sil, 20 AlaApp. 316. terurhan Ry, 0«. v. MuglirH, (\nu. J«’b l»*‘nd» r,tly rrh\-tiA rfiSntM.f** nv 

Ga—MoClure Tcn Cont Co. v, Hum- App., 53 S.W.2d IIS-.MI Pnn,, Kl,.,..’ to hndi!) rMi.dUi.ui m»- ,.,tipra 

phries, 127 S.B, 151, 33 Ga.App. trlc Ky. Co. v. T»*rrnza«. ('•iv.App,. j 

Ky.—McDonald v. Lunsford, B7 S.W. WnHh.— >^w' - '»■''T * 

2d 1018 1010, 247 Ky. 828, oiUng Co., 11 1..2d ."-IB. UH . IH L,:' ”” V':.' 

. , oortionirl d<.nl..rt \VaKi..-r T.ik l!.,..,t i , •'*. *,,. 'I * 

Mo.—Randol v. KUne'a Inc.. 18 S.W. c.n. v r** m 


Rich V. Mcinerny, 16 So. 663, 103 
Ala. 346, 49 Am.S.R. 32—Burk v. 
Knott, 101 So. Sil, 20 AlaApp. 316. 
Ga—^MoClure Tcn Cont Co. v, Hum- 
phries, 127 S.B, 151, 33 Ga.App. 
523. 


Juris. certiorari (h'«i(*d Warner Tiig n^at I „ 

Mo.—Randol v. KUne's Inc., 18 S.W, Co. v. Mraghcr. 63 S,<H iLMi *»s 7 , , * ' *' '* 

2d 600, 323 Mo. 740. D.S. 867, 77 UIM. 607. ‘ ! l''J- 

Tex.—McBoalh v. Campbell, Civ.App., ,, i Vadltclosed msmnrantXnm 

4 S.W.2d 999, revorsed in part on matters iiold admlssible J in iwiiui, f„r ;■» mu d»- 

other grounds and afllrmod in part, d) Kx«lamatii»n, ‘Tak** mn* *if i nMtatmti uit hr*!.:,*: h „ 4 ; 

Com.App., 12 S.W,2d 118. **** iiiHUlator hU her/* . Ing nit»* iuu u», 4 . tu 

StatementB l>y poUce offleers nnd Vow^rW' «70 Tw ‘ l‘«B 'm.*?,'",,* i' 

dotocllves may be admisHible as jiart Vnn *' Mo. j disprtty»^ »'oi»trMrt ;t*b ,.4 d him 

of the res gestre, in an action for ■* ‘ * * *' * l Uh^ r n-. nu t{ r* 

false Imprlsonment. <2) Kxd/mmtion, *‘Th« old man Ims I** ”** oih*r th‘Mr>, rlni»; 


U.S.—Montgomrry Ward & Co. v —Hrhinddrr v. Mor, 50 l» *^**‘'«*h’*»> Tni;! »*m,. i-;:! a “69 

Modline, aC.A.N.C., 104 P.2d 485. l*d 077, 161 Or. 363. ‘ 

G^—Conoly v. Impcrial Tobacco Oo., (3) 30x<'lumntlon.s of iiawHrnircr at Jheld inadmiestble 

./o »**»• tlino Rho f.dl (»1 Pliiliiilfr. oiinRiup 7» 

26 C.J. p 544 nole 7S, tho Injury.—K. Hy v. Kourjih fityi 


8 . Md.—PhlUIpa V. niixiguard, 100 C<)., M<t.Atiii.. 226 RW. 122. Alii. Kminlnrlfi v. 127 R.. 

A. 96, 186 Md. 427. ( 4 ) thJurlfR «ttd deuth of Multi- i'’",'.’’’j, .‘'‘"""'I 

HumlUtittoB tlifH iiitoRiatp n-mililnK fn.m mito- o„ 71? ' 

In lihot action for ncwRpapor Btatf- ‘■‘•l>W"ih~ Mldlund Truii Jtuh vJo ,1; ... 

ment that plaintiff wuh iinod for Une» v, Murtlu, 194 N.K. S62 litu 'y.o .'.V"”.'!"' V' ' ' 

vagrancy, menta! and physica! pain !hCl-App. 206. * * *' *'*'* **■' 

and humlllutlon sufforod by plainllff (6) TR»timouy „f anothor A^k *”• »“ 

When she saw artio U» wnu .. j»«nM(n. atk, 4*.M. 


when she snw was admlssible gor that immadialcly Iwforr Ih*» car Cn I Honiind. r v vv 7 

Dicke, T 0 ..Civ.App.. 292 S.W. 694. and «ha wa„ thrown JaLrZ «uVuu, 
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Acts of animals, The unreasoning nature of ani- 
mals and their lack of ability to concoct evidence 
renders the element of time of less importance, 
when it is sought to show their acts as part of the 
res gestae, than it would be in the case of the decla- 
rations of a human being.^^ 

§ 412. - Antecedent Facts or Statements 

A declaratlon or a fact which, although antecedent 


In point of time, Is prellmlnary or immedla'tely prepara- 
topy to the main fact may be received as part of the 
res gestae. 

While prior disconnected declarations or facts 
must be excluded,!^ a declaration or a fact which, 
although antecedent in point of time, is preliminary 
or immediately preparatory to the main fact may be 
received where it tends to illustrate or give charac¬ 
ter to the act in question.^3 Thus statements made 


& Life Ins. Co. of California^ 3 P. i 
2d 69, 116 Cal.App. 654. 

Conn.—Britton v. Haxtshorn, 156 A. 
48, 113 Conn. 484. 

Ga.—Shadburn Banking: Oo. v. Street- 
man, 179 S.E. 377, 180 Ga. 600, 99 
A.L.R. 854. 

111.—Roche V. Roche, 121 N.B. 621, 
286 111. 336—Peterson v. Cochran 
& McCluer Co., 31 N.E.2cl 825, 308 
Ill-App. 348. 

Ind.—^American Aggrregates Corpora¬ 
tion V. Wente. 190 N.E. 562, 100 
Ind.App. 69. 

lowa.—Albrigrht v. Moeckly, 210 N. 
W. 813, 202 lowa 566. 

ICan.—Pidelity & Casualty Co. v. 
Reed, 86 P.2d 622, 149 Kan. 68. 

Ky.—Chesapeake & O. R. Co. v. Hay, 
68 S.W.2d 228, 248 Ky. 69—Pull- 
man Co. v. Pulliam, 218 S.W. 1005, 
187 Ky. 213. 

La.—Parkerson v. Ogden, 97 So. 404, 
154 La. 208. 

Mich.—Dreyfus v. Daronco, 234 N. 
W. 687, 253 Mich. 235. 

Minn.—Ghelin v. Johnson, 243 N.W. 
443, 186 Minn. 406—Morner v. Ko- 
hen, 216 N.W. 233, 172 Minn. 643. 

Miss.—Standard Coffee Co. v. Carr, 
167 So. 685, 171 Miss. 714. 

Mo.—German Evangelical Belhel 
Church of Concordia v. Reith, 39 
S.W.2d 1067, 327 Mo. 1098, 76 A. 
L.R. 604—^Niswonger v. Thompson, 
App., 124 S.W.2d 669—Mick v. John 
R. Thompson Co., App., 77 S.W.2d 
470 —Williams v. American Life & 
Accident Ins. Co., App., 71 S.W.2d 
68 . 

N.J.—Higgins V. Goerke-Krich Co., 
103 A. 37, 91 N.J.Law 464, afflrmed 
106 A. 394, 92 N.J.Law 424. 

N.C.—Chandler & Ragland v. Mar- 
shall, 126 S.E. 742, 189 N.C. 301— 
Nobles V. Davenport, 111 S.E. 180, 
183 N.C. 207, 26 A.L.R. 1086. 

Okl.—Lieuallen v. Young, 241 P. 342, 
116 Okl. 153. 

Pa.—Meeder v. Masajada, 86 Pittsb. 
L.J. 413. 

Tex.—Willard v. Whltaker, Civ.App., 
163 S.W.2d 878—^Latham v. Jor- 
dan, Civ.App., 3 S.W.2d 666, re- 
versed on other grounds, Com.App., 
17 S.W.2d 805. 

TJtah.—Knowlton v. Thompson, 218 
P. 117, 62 Utah 142. 

Wash.—Williams v. Clayton, 64 P.2d 
1017, 189 Wash. 282. 

Wis.—^Lehan v. Chicago & N. W. Ry. 
Co., 172 N.W. 787,- 169 Wis, 327. 


11. Ky.—Thomton v. Layle, 111 S. 
W. 279. 33 Ky.L. 382, 17 L.R.A., 
N.S., 1233. 

22 C.J. p 463 note 66. 

12. 111.—^Boyer Chemical Laboratory 
Co. V. Industrial Commission, 10 
N.E.2d 389, 366 111. 636, 113 A.L.R. 
264. 

lowa,—^Anderson v. .Sltna Life Ins. 

Co., 188 N.W. 883, 193 lowa 1037. 
Ky.—Cumberland Gasoline Corpora¬ 
tion V. Fields' Adm’r, 80 S.W.2d 28, 
268 Ky. 417—Meyers' Adm’x v. 
Chesapeake & O. Ry. Co., 259 S.W. 
1027, 202 Ky. 443. 

Pa.—^Purcell v. Metropolitan Life 
Ins. Co., 10 A.2d 442, 336 Pa. 688. 
Wash.—Bamett v. Bull, 260 P. 966, 
141 Wash. 139. 

W.Va.—^Mercer Funeral Home v. Ad- 
dison Bros. & Smith, 163 S.E. 439, 
111 W.Va. 616. 

22 C.J. P 453 note 67—42 C.J. p 1227 
notes 37, 38. 

Mast ezplalxL prlndpal aot 

‘Tt can be stated as a general rule 
that anythlng said or done before the 
Principal act occurred or was within 
the contemplation of the parties can- 
not be regarded as part of the res 
gestae, although only separated by 
the least possible time, unless it 
tends to explaln and unfold the 
Principal act by the undesigned act 
or declaration of the party, for the 
reason that such declaration could 
not be said to throw any light upon 
the motives of the parties.”—^Molloy 
V. Chicago Rapid Transit Co., 166 N. 
H, 630, 633, 336 111. 164—Chicago & 
E. I. R. Co. V. Chancellor, 46 N.E. 
269, 271, 165 111. 438. 

Statesnexits arlslng from simllar liu 
Jnries 

Testimony as to statements by 
persons stumbling over scales in res¬ 
taurant at times of such mishaps 
was inadmissible in action for in¬ 
juries to woman subsequently fall- 
ing over scales.—Mick v. John R. 
Thompson Co., Mo.App., 77 S.W.2d 
470. 

13. XJ.S.—Reading Co. v. Larkin, C. 
C.A.Pa., 114 F.2d 416, afflrming, L. 
C., Larkin v. Reading Co., 28 F. 
Supp. 292, and certiorari denied 
Reading Co. v. Larkin, 61 S.Ct. 176, 
311 U.S. 707. 

Ala.—^Birmingham Electric Co. v. 
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Driver, 166 So. 701, 232 Ala. 36— 
Louisville & N. R. Co. v. Cnck, 
117 So. 167, 217 Ala. 647, followed 
in Louisville & N. R. Co. v. Cope- 
land, 117 So. 176, 217 Ala. 666— 
Stoudemire v. Davis, 94 So. 498, 208 
Ala. 495. 

Cal.—McAlvay v. Consumers’ Salt 
Co., 297 P. 136, 139, 112 Cal.App. 
383, citing Corpus Juris. 

Ga.—Seaboard Air Line Ry. Co. v. 
Benton, 169 S.E. 717, 43 Ga.App. 
496, reversed on other grounds 166 
S.E. 693, 176 'Ga. 491, conformed 
to 166 S.E. 219, 45 Ga.App. 832. 
Idaho.—Mcintire v. Oregon Short 
Line R. Co., 66 P.2d 148, 56 Idaho 
392. 

111.—Jackson v. Thompson, 32 N.E.2d 
997, 309 IlLApp. 187—Sullivan v. 
Heyer, 21 N.E.2d 776, 300 Ill.App. 
599. 

Ind.—Flamion v. Dawes, 169 N.E. 60, 
91 lnd.App. 394. 

Ky.—Chesapeake & O. Ry. Co. v. Mc¬ 
Donald, 39 S.W.2d 253, 239 Ky. 268. 
Md.—Tittlebaum v. Pennsylvania R. 

Co., 174 A. 89, 167 Md. 397. 

Mich.—^Adams v. Novo Engine Co., 
249 N.W. 859, 264 Mich. 292—Morse 

V. Port Huron & D. R. Co., 232 N. 

W. 369, 370, 261 Mich. 309, cit¬ 
ing Corpus Juris. 

Minn.—^Arnold v. Northern States 
Power Co., 297 N.W. 182. 

Mo.—Edwards v. Ethyl Gasoline Cor¬ 
poration, 112 S.W.2d 666, 661, 342 
Mo. 98, citmg Corpus Juris—^Koon- 
se V. Missouri Pac. R. Co., 18 S. 
W.2d 467, 322 Mo. 813, certiorari 
denied Missouri Pac. R. Co. v. 
Koonse, 60 S.Ct. 34, 280 U.S. 682, 
74 L.Bd. 632—Nahorski v. St. Lou- 
is Electric Terminal Ry. Co., 274 
S.W. 1025, 310 Mo. 227—May v. 
Chicago, B. & Q. R. Co., 226 S.W. 
660, 284 Mo. 508. 

N.J.—Clawans v. O^Connor, 143 A. 

364, 106 N.J.Law 117. 

N D.—^Asch V. Washburn Lignlte Coal 
Co., 186 N.W. 757, 48 N.D. 734. 
Tex.—Miller v. Wyrick, Civ.App., 96 
S.W.2d 263, error dismissed—Hea- 
ton V. Globe Indemnity Co., Clv. 
App., 71 S.W.2d 328, error dis¬ 
missed—Texas Employers’ Ins. 
Ass*n V. White, Civ.App., 68 S.W. 
2d '611, error dismissed—Soverelgn 
Oamp, W. O. W., v. Bames, Civ. 
App., 67 S.W.2d 417. 

Wash.—Nelson v. BJelland, 96 P.2d 
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in the course of negotiations leading up to the exe- 
cution of a contract may be admissible as part of 
the res gestae,or fear of an impending perii may 
compel an utterance which is admissible, although it 
precedes the relevant fact.^® 

§ 413. - Subsequent Facts or Statements 

Statements or acts, although subsequent to the malm 
or Principal event, which aro so intimately interwoven 


with it by the surrounding circumstances as to raise 
a reasonable presumption that they were made or done 
under the Immediate Influence of the prtncipal transac* 
tion or event itself, rathcr than the resuit of premedita* 
tion or design, are admissible. 

Although as a geiuTal nile statcmvjtts which are 
mcrely iiarrativc of a piist transactiini. svc infra § 
420, or acts or declarations \^hich an* Milisviiuont to 
Ihc Principal event and not directiy cnnncctod there- 
\vith,i^ -vv^in not bc reccivcd in evidi-nce, c.*ipociaIIy, 


784, 786, citingr Oorpus Juris—Heg 
V. Mullen, 197 P. 51, 115 Waeh. 252. 
22 C.J. p 453 note 68—42 C.J. p 1227 
notes 39, 40. 

Evldenoe held. admlssllble 

<1) Bus driver's statement Immo- 
diately before colllslon that they 
would he lucky to make It.—Correira 
V. Boston Motor Tours, 169 N.B. 775, 
270 Mass. 88. 

(2) Bxclamatlon of driver, refer- 
ring to approaching truck bofore col- 
llsion, *Xook at that fool on tho 
wrong side of the road.”—Gerbing v. 
McDonald, 229 N.W. 860, 201 Wis. 214, 
followed in 229 N.W. 864, 201 Wis, 
222 . 

<3) Bxclamatlon of Street car mo- 
torman, when his car was Ion or 
flfteen feet distant from automobile 
in dangerous posltion, “I am going 
to hit them; my brakos won't work." 
—Shawnee-Tecumseh Traction Co. v. 
Henry, 236 P. SD4, 110 Okl. 160. 

(4) Responses of occupants of car 
to drlvor’s inquirles whethcr way 
was olear, made before going on a 
railroad track at a Crossing, in an 
aclion agalnst the railroad for in¬ 
juries to driver from running Into 
him.—Central of Georgia Ry. Co. v. 
Dumas, 160 S.B. 814, 44 GcuApp. 152. 

(6) Testimony that Just before 
colllslon a bystander called, *'Stop.'' 
—Hornschuch v. Southern Pac. Co., 
203 P. 886, 101 Or. 280. 

(6) Warnlngs givon Just prior to 
personal injury. 

Ark.—^Arkansas Power & Llght Co. 
V. Heyligers, 67 S.W.2d 1021, 188 
Ark. 816. 

N.C.—Butler V. CaroUna Power & 
Llght Co., 10 S.B.2d C03, 218 N.C. 
116. 

(7) Other instancea—^New Winder 
Lumber Co. v. Payne, 149 S.M. 85, 40 
Oa.App. 188—22 C.J. p 453 note 68 
Ca]. 

oms 

Dcclaratlons of the donor made 
prior to the gift and constituting a 
part of the res gestse are admissible. 
lowa.—Flint v. Varney, 264 N.W. 277, 
220 lowa 1241, 

N.C.—Bynum v, Fldelity Bank of 
Durham, 12 S.E.2d 898, 901, 210 N. 
O. 109, quoting Oorpus Jtiris. 

28 C.J. p 704 note 7. 


14. Vt.—Grout V. Moulton, $4 A. 453, 
79 Vt. 122. 

22 C.J. p 454 note 69. 

15. U.S.—Emens v. I^ehigh Valley 

R. Co., D.C.N.Y., 223 F. 810. 

22 C.J. p 454 note 70. 

16. XT.S,—^Winiams v. Groat South¬ 
ern Lumber Oo., I^a.. 4^ S.Ot. 417, 
277 U.S. 10, 72 L.Ed. 761, ntllrm- 
ing, C.C.A., Qreat Southern Lum¬ 
ber Co. V. Wlllinms, 17 F.2d 468, 
which roversed, 1>.<\ WllUatn« v. 
Great Southern Luml>er Co., 13 F. 
2d 246, and certiorari grantfd 4s 

S. Ct. 19, 275 tJ.S. 511, 72 L.Kd. 399 
—Yarbrough v. Prudential ln«. Civ. 
of America, C.C.A.Ga., 00 F.lld K74, 
rehcarlng deiii<‘d 100 Xe,2<i 54 T— 
Standard Otl Oo. of New Jersey v. 
Ncvllle, C,O.A.W.Va., 48 F.2d 5K0, 
681, citing Corpus Juris- -Missimn 
Stato Llfo Inn. Oo, v. MaklvtT. t\ 
aA,l‘a., 4 F,2d 185, amnning. 1M\.; 
Malclvcrv, MIhhouH State 1^1 fe Iiw, 
Co., 206 F. 715 —.^Wtna Llf«^ Ins. 

of Itartford, CJonn., v. Itynn, N.V., 
255 F. 483, 166 C.C.A. 65», 

Ala.—Smtth v, Bugg, 100 So. 503, 
211 Ala. 341. 

Ark.—Liberty C.nHh (Iroeers v. ('lem- 
onts, 102 S.W,2d 836, 103 Ark. 80K 
—^l^ayne v. Thurston, 230 S.W. 561. 
148 Ark. 466. 

Oal. — Salvo V. Mnrket St. Ity. t’o„ 2 
P.2d 685, 110 OabApp. 339 «Ayreh 

V, Wrlght, 284 P. 1077, 103 C:tl. 
App, 610—^ProvenwU v. JMlehel, 265 
IK 680, 80 OabApp. 604. 

Conn.—Kro<»ner v, City of Waterbu- 
ry, 136 A. 03. 105 (kinn. 476. 

Ga,—Gullatt v. Thompwiu, 196 S.K. 
107, 67 Cia.App. 660—‘Phapnmn v. 
Gllmorc, 143 S.W. 773, 38 Ua.App. 
297. 

Idaho.—Towne v. Northwest en» Mut. 
Hfo Ins. Cg. gf Milwauket*. WiH., 
70 I>.2d 364, 68 Xdahg 83. 

IU.—ScuUy V. Wilhelm, 16 N.K.2tl 
3X3, 36H IU. 673—Pluard v. The 
Maccabees, 136 N.W. 767. 304 Ili. 
662, reversing 221 111.App. 647— 
Johnson v, Hwords Oa, 3 N.W,2cl 
706, 286 IlLApp, 377. 

Ind,—Montgomery v. IMerson, 145 K, 
M. 771. 196 Ind. 476—G, W, Opell 
Co, V. PhlUlps, 169 N.R 354, 00 
Ind.App. 552. 

lowa.—Mulrhead v. Challi», 240 N. 

W. 912, 218 lowa 1108—I»rlde v. 
Interstate X^uslness Men*8 Acc. 
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A.MK'n of Pes Jii; x,\v. fis, 

2117 lowa 167. 62 .V.L.U. :;i. 

Ky.—Uormker v. i*nitehli»‘ld. TiT S,W. 

2d .-»C2. 217 Ky. 495. 

Md.—Lynch v. iPigiTy. l»* a. 2«1 819 
177 Md. 478. 

MnK.M.'"*Urinkin v. 1tn**H?un Public 
Markfd. 153 NMI 97. 2.57 Mfire. 8. 
Mb-h.—S»*xtftn V. IbiUnski, 273 N.W. 
335. 2^0 Mirh. 2v 

Minik.—In re Knufson's Lstate, H4 
N.W. »;iT. 141 Mim». 111. 

Me.—Aly v. T**rinuril U. n. ot 
St. h»»uis, Th S W.;M ^51. 336 Mo. 
340--<*ramtr v. Parker. App,. lOfl 
S.W.2d r>4t» Shirhy tkJy 

Southern Ry, <*o., 2 :*h S.W, 12.5. 221 

Mn.App, 

N.Y,—liiNhop V. N*’W Vf^rk 

<V.. 13.5 S.K 'j;.:* s\Y. 41«. rr- 
vers-mg IM N.Y.S. liVs ;'»l Api». 
iMv. In re F<n:;»r?>'e 

2Sl X.V.,S. 57:. i:.5 .Mima 727- 

<4u*'ena *c 

ratmn v. Ratitaay lUpre.,;, Agency, 
273 N.Y.S. 109. .Mjr.e. 293. 
N.i\‘ t^hamUfr a Uum* iiol v. Mat- 
Himii. i:»»? si:. isv v.o. 301, 
Phn*.-' Weuver v, hnbt trcil 
miesiMU hf 4*hao. IM \ i:, svi. 125 
tdiio Si. 465, nThrnr.n^r Indu**irmi 
of Mh;»» VV*;fv<r, 

N.K. JS«;, 45 Mhif» App. :i7l • iMeey 
V. lleisi y, 5 «. <. 5.; uhie 

App. 4.M. 

Or.' «Kraneteei» v. rinde Trairr Sight- 
seelng tVi., 205 l*. 4 if. Vi), 

Piin ell V. .Metrnp.ilttan Life 
Ine, Oo., m A,2d li;* WeiMvbiirg V. 
IVopb-ki State r.atik of New Ken- 
Hingtoii. 131 A, l'L »^1 I*a, 26*»— 
IbKKnn V. Vork LuiLilM Kx- 

preee. 13 Northund* LenJ. 3 nL 
U.l.«'•IkmKlfis V. X* wpnrt 
Klertric t*o.. 132 A. 

Tenn,- Tt^nneftjoe 4*e»*i. uy, t'o., v. 

Oleaven. 2 T* nn.App. 51.1. 

Tex,—ThiiiijeH V. «kilwell Pnekinx 
Co., Olv.App.. 11» S.\V.2d 664«"!»nl»f 
V. Stevent*. t^lv.App.. 75 S.\V.2a 
129—iMImniss V, »!rnytoir#{ <»tl Cci., 
Civ.App.* 5«) HAV.2d 437. error re- 

fusetl—IktllnH Holi-l C*K V. MeruA 

Ctv.App.. 25 S.W.^U 0a2 IbirneA v. 
Itnrnes, (*tv.App.. 261 S.W. 4 k 6— 
Lumltemien*M Xier*ipriie»t Ass'n v. 
Adnwk. tnv.App.. 24» S.W. 615. 
WH8h.—MneOerry v. UfHtK**rs. 258 K 
314. 144 Wa»h. 375- !»wUoek v, Yd- 
kima VHlley Trunsp. Co., 1K4 V, 
$41, lOK Wnsh. 413, amrmea 1H7 l\ 
410. 108 WftHh. 413. 
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in the case of declarations, where they are of a self- 
serving nature, a declaration made or an act done 
after the happening of the principal fact may be 
admissible as part of the res gestae^^ when it is so 
intimately interwoven with the principal fact by the 
stirrounding circumstances as to raise a reasonable 


presumption that it was made or done under the 
immediate influence of the principal transaction or 
event itself and is the spontaneous utterance or 
expression of thoughts created by, and springing 
out of, the transaction itself rather than the resuit 
of any premeditation or design.^® There can be no 


W.Va.—Cook V. Coleman, 111 S.B. 
760, 90 W.Va. 748. 

Wis.—Burton v. Brown, 263 N.W. 
673, 219 Wis. 620. 

22 C.J. p 454 note 72. 

JSfot oontiiLUOus traxisaotloiL 

Where the statement and the maln 
event did not form a contlnuous 
transaction, the statement was not 
a part of the res gestee. . 

Mo.—Robyn v. New Amsterdam Cas- 
ualty Co., App., 257 S.W. 1065. 

Pa.—Milwaukee Locomotive Mfg. Co- 

V. Polnt Marion Coal Co., 144 A- 
100, 294 Pa. 23S. 

Tex.—Texas Intenirban Ry. Co. v. 
Hughes, Com.App., 53 S.W.2d 448, 
affirming Texas Interurban Ry. v. 
Hughes, Clv.App., 34 S.W.2d 1103. 

17. U.S.—Flannagan v. Provident 
Life & Accident Ins. Co., C.CA..Va., 
22 P.2d 136. 

Mo.—Robyn v. New Amsterdam Cas- 
ualty Co., App., 257 S.W. 1065. 

23 C.J. p 455 note 73. 

18. U.S.—Stewart v. Travelers Pro- 
tective Ass’n of America, C.C.A. 
Tex., 81 F.2d 26. 

La.—Donaldson v. Riddling’s Succes- 
slon, App., 145 So. 804—^Day v. 
Armour Fertilizer Works, 8 La. 
App. 720, 723, citing Corpns Xuri». 
S.C.™Nock V. Fidelity & Deposit Co., 
178 S.E. 839, 176 S.a 188, 98 A-L. 

R. 767. 

Tex.—Harris v. Allison, Clv.App., 11 

S. W.2d 821, error dismissed— 
Crumley v. Gile, Civ.App., 271 S.W. 
641, 642, citing Corpus Juris—Mc- 
Crary v. McCrary, Civ.App., 230 S. 

W. 187. 

Va.—Willis V. Blue Ridge Bank, 149 
S.B. 624, 163 Va. 892. 

Wash.—Meagher v. Wagner Tug Boat 
Co., 11 P.2d 246, 168 Wash. 263, 
certiorari denied Wagner Tug Boat 
Co. V. Meagher, 63 S.Ct. 120, 287 
U.S. 667, 77 L.Bd. 667. 

W.Va.—Ambrose v. Toung, 130 S.B. 

810, 100 W.VSL 462. 

Wis.—Booth V. Frankenstein, 246 N. 
W. 191, 209 Wis. 362—Andrzejew- 
ski V. Northwestern Fuel Co., 148 

N. W. 37, 168 Wis. 170. 

22 C.J. p 465 note 74. 

TThere subse^ueut llbel refers to 
one sued on, 11 is admissible as part 
of res gestse.—Mannix v. Portland 
Tftlegram, 23 P,2d 188, 144 Or. 172, 
90 A.L.R. 66. 

18. U.S.—Somogyl v. Cincinnati, N. 

O. & T. P. Ry. Co., C.C.A.Ky., 101 

P. 2d 480—Chesapeake & O. Ry. Co. 
v. Mears, C.C.A.Va., 64 P.2d 291— 
AB3tna Life Ins. Co. v. JCem-Bauer, 


C.C.A.Okl., 62 F.2d 477—Missouri 
State Life Ins. Co. v. Makiver, C. 
C.A.Pa., 4 P.2d 186, affirming, D 
C., Makiver v. Missouri State Life 
Ins. Co., 296 P. 716. 

Ariz.—Hlnes v. Gale, 213 Pi 395, 399, 
25 Ariz. 65, citing Corpus Juris. 

Ark.—Public Utilities Corporation of 
Arkansas v. Cordell, 43 S.W.2d 746, 
184 Ark. 878—^Intercity Terminal 
Ry. Co. V. Worden, 6 S.W.2d 647, 
177 Ark. 464. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 895, overruling all 
prior Inconslstent cases, prior opin- 
lon, App., 96 P.2d 964—Lloyd v. 
Boulevard Express, 249 P. 837, 79 
Cal.App. 406. 

Conn.—^Rockhlll v. White Line Bus 
Co.. 146 A. 604, 109 Conn. 706— 
Perry v. Haritos, 124 A. 44, 100 
Conn. 476. 

Fla—Foster v. Thomton, 170 So. 469, 
125 Fla. 699. 

Ga—Southeastem Express Co. v. 
Nightlngale, 126 S.B. 915, 33 Ga 
App. 616. 

lowa—^Miser v. lowa State Travel- 
Ing Men’s Ass’n, 273 N.W. 166, 223 
lowa 662—^Hinnah v. Seaba 138 N. 
W. 909, 193 lowa 1206. 

Ky.—Sparks Bus Line v. Spears, 124 
S.W.2d 1031, 276 Ky. 600—Consol¬ 
idated Coach Corporation v. Baris’ 
Adm’r, 94 S.W.2d 6, 263 Ky..814— 
ChesapeaJke & O. Ry. Co. v. Carter's 
Adm'r, 47 S.W.2d 1014, 1047, 243 
Ky. 268, QLuoting Corpus Juris—^Da- 
vis V. Burns’ Adm’x, 269 S.W. 763, 
207 Ky. 703. 

La—^Butler v. Washington-Youree 
Hotel Co., App., 160 So. 826. 

Mich.—^Martin Parry Corporation v. 
Bemer, 244 N.W. 180, 269 Mich. 
621. 

Mo,—Bennette v. Hader, 87 S.W.2d 
413, 337 Mo. 977, 101 A.L.R. 1190— 
Pryor v. Payne, 263 S.W. 982, 304 
Mo. 560—Russell v. Metropolitan 
Life Ins. Co., App., 149 S.W.2d 432 
—Hatfleld v. Southwestern Grocer 
Co., App., 104 S.W.2d 717—Goucher 
v. Woodmen Accident Co. of Lin¬ 
coln, Neb., 104 S.W.2d 289, 231 Mo. 
App. 578—Toon v. David G. Evans 
CofiCee Co., App., 103 S.W.2d 633. 

Neb.—Suhr v. Lindell, 277 N.W. 381, 
183 Neb. 866—^Tongue v. Perrigo, 
265 N.W, 737, 130 Neb. 664. 

N.J.—^Demeter v. Rosenberg, 176 A. 
621, 114 N.J.Law 65. 

Okl.—^Feenberg Supply Co. v. Pierce, 
96 P.2d 640, 185 Okl. 662—Gibson 
Oil Co. V. Westbrooke, 16 P.2d 127, 
160 Okl. 26. 

Pa—Curry v. Riggles, 163 A. 326, 
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302 Pa 166—^Harring v. Glen Alden 
Coal Co., 198 A. 608, 130 PaSuper. 
562, reversed on other grounds 3 
A.2d 381, 332 Pa 410—Roth v. Lo- 
cust Mountain State Hospital, 196 
A. 924, 130 PaSuper. 1—^Mulac v. 
Pittsburgh & L. B. H. Co., 2 Fay. 
L.J. 191. 

S.C.—Lazar v. Great Atlantic & Pa¬ 
cific Tea Co., 14 S.E.2d 560. 

Tex.—Texas Interurban Ry. Co. v. 
Hughes, Com.App., 63 S.W.2d 448, 
affirming Texas Interurban Ry. v. 
Hughes, Clv.App., 34 S.W.2d 1103 
—Southern Surety Co. v. Weaver, 
Com.App., 273 S.W. 838, affirming, 
Clv.App., 260 S.W. 622—Martin v. 
City of Corsicana, Civ.App., 130 S. 
W.2d 405, 407, Quoting Corpus Ju- 
riSi and declarlng rule well stated, 
error dismissed, judgment correct 
—^Davenport v. Texas & N. O. R. 
Co., Civ.App., 72 S.W.2d 933, 936, 
citing Corpus Juris—Railway Mali 
Ass’n V. Forbes, Civ.App., 49 S.W. 
2d 880, error dismissed—^Houston 
& T. C. R. Co. V. Brooks, Civ.App., 
294 S.W. 282—San Antonio Public 
Service Co. v. Alexander, Civ.App., 
270 S.W. 199, afflrmed, Com.App., 
280 S.W. 763—International Trav¬ 
elers' Ass’n V. Grlfflng, Civ.App., 
264 S.W. 263, 266, Quotlng Corpus 
Juris, and error dismissed Nation¬ 
al Compress Co. v. Hamlin, 269 S. 
W. 1024, 114 Tex. 376—Lang Flor- 
al & Nursery Co. v. Sheridan, Civ. 
App., 246 S.W. 467—Wall & Stabe 
Co. V. Berger, Civ.App., 212 S.W. 
976. 

UlaJh.—Jackson v. Utah Rapid Trans¬ 
it Co., 290 P. 970, 77 -Utah 21. 

Va.—^Baptist v. State, 173 S.E. 512, 
162 Va. 1—^Bllls V. Virginia Ry. & 
Power Co., 110 S.B. 382, 132 Va. 24. 
Wash.—Lucchesi v. Reynolds, 216 P. 
12, 125 Wash. 352. 

W.Va.—Blagg v. Baltlmore & O. R> 
Co., 98 S.E. 526, 83 W.Va. 449. 
Wis.—Kressin v. Chicago & N. W. 
Ry. Co., 215 N.W. 908, 194 Wis. 
480. 

Wyo.—^Baukers Life Co. v. Nelson, 
108 P.2d 584, rehearing denied 111 
P.2d 136. 

22 C.J. p 468 note 76. 

Coufessiou by bank teller to offi- 
clals immediately after discovery of 
embezzlements was properly admltted 
as res gestae.—^American Surety Co. 
of New Toi;k v. North Texas Nat. 
Bank, Tex.Civ.App., 14 S.W.2d 88, re¬ 
versed on other grounds Royal In- 
demnlty Co. v. North Texas Nat. 
Bank, Com.App., 25 S.W.2d 822, mod- 
ifled on other grounds 34 S.W.2d 249. 
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definite and fixed limit of time within which state- 
ments must be made to become a part of the res 
gestae, but each case must depend on its own cir- 
cumstances, and the trial court must be allowed 
some latitude in the matter,20 the burden being on 
the party offering the evidence to show such con- 
nection as makes it admissible.^i 
In accordance with these rules, facts or state- 


ments which, although subsequent in point of time 
to a personal injury, follow at once theroaftor and 
serve to charactcrize the occurronce,-- or which 
are done or made under such circumstaiiccs as to 
exclude the possibilily of premeditatioii or <Iesign 
and which are so close to the injury as to hc fairly 
a part of the occurrence,-**^ are adinissihie as part 
of the res gesta*. Accf>r(IingI\% statements hy the 


20. U.S.—Fort Street Union Depot 
Co. V. Hillen, C.C.A.Mich., 119 F.2d 
307—Missouri State Life Ins. Co. 
V. Makiver, C.C.A.Pa., 4 F.2d 186, 
afflrmingr, D.C., Makiver v. Missou- 
n State Life Ins. Co., 296 F. 716. 
Arlz.—^Benton v. Regeser, 179 P. 966, 
20 Ariz. 273. 

Ga.—Usry v. Augusta Southern R. 

Co., 102 S.B. 184, 24 Ga.App. 722. 
lowa.—^Dawson v. Bankers’ Life Co., 
247 N.W. 279, 216 lowa 686—-Pride 
V. Interstate Businoss Men's Acc. 
Ass'n of Des Molnes, 216 N.W. 62, 
207 lowa 167, 62 A.L.R. 81. 

Mo.—Hatfleld v, Southwestern Gro- 
cer Co., App., 104 S.W.2d 717. 

Okl.—Margay Oil Corporation v. 

Jamison, 59 P.2d 790, 177 Okl. 433. 
Pa.—Ceccato v. Union Collleries Co., 
16 A.2d 401, 141 Pa,Super. 440— 
Rolh V. Locust Mounlain State 
Hospltal, 196 A. 924, 180 Pa.Super. 

1—Thompson v. Conemaugh Iron 
Works, 175 A. 46, 145 Pa.Super. 247 
—Curran v, James Regulator Co., 

8 Sch,Reg, 9. 

22 C.J. p 468 note 76. 

21. Ga.—^Pool V. Warren Oounty, 61 
S.B. 328, 123 Ga. 206. 

22. Anythlng said or doae immedl- 
ately after automobile accident, tend- 
ing to illustrate or give conncction 
to It, was admissible in evidence a.M 
part of res gestae.—Shlpp v, Davis, 
141 So. 366, 26 Ala.App. 104. 

Ezerolse of duress 

As reflectlng on dofendanUs as- 
serted freedom from fault In runnlng 
down, with his automobile, plalntliPs 
moLorcycle, testimony, contradictod 
by defendant, that he ordor(‘d others 
not to extricate plaintiit from under 
the auto until he had admltted his 
fault in causing the colllsion, and 
that whilo driving him homo he told 
plaintifiC not to go to court, and that 
he (defendant) had a caso against 
plainliff, was admissible.—Stoude- 
mire v. Davis, 94 So. 408, 208 Ala. 
496. 

Where arrest or aonarrest of a 
mo toris t after an accident is a part 
of the res gestse, it may be admi.ssi- 
blel—^Wolfe V. Baskin, 28 N.M.3d 629, 
137 Ohio St. 284. 

Whether aaythlag sald 
In action lo recover doublo accl- 
dental death beneflt under lifo pol- 
icy, lnsured's attending physician 
was properly permitted to testify as 
to whether anything was said by de- 


ceased about having recoived acei- 
denlal injury.—Werth v. Minnesota 
Mut. Life Ins. Co., 47 P.2d 76, 142 
Kan. 256. 

23. U.S.—Marsh v. Preferrod Aeei- 
dent Ins. Co., aC.A.Ohlo, 89 K.2d 
932, certiorari denk*d Prefern‘d Ac¬ 
cident Ins. Co. V. Marsh, f>K S.CU. 
36, 302 U.S. 716, «2 I..Kd. 652— 
Marsh v. New York Life Ins. Co., | 
C.C.A.Ohio, 89 F.2d 932. eertiorari | 
denled 68 S.Ct. 36, 302 U.S. 716, 82 
L.Ed. 563. 

Cal.—Olden v. Babieom T>evt*lopinent 
Co., 290 r. 1062, 107 Cal.App. 399. 
Ky.—^Powers v. Gatgiff C(ml Co., 14 
S.W,2d 216, 228 Ky. 5—Davis v. 
Burns’ Adm'x, 26» S.W, 763, 207 
Ky. 703. 

Mo.—Lynch v. MlsHmirl-Tvan.sas-Tex- 
as R. COm 61 S.W.2d 918. m Mo. 
89—Metropolitan Llfo Ins. ('o, v. 
TTnderwood, 266 S.W. 232, 301 Mo. 
87—Ooucher v. Woodmen Aeeident 
Oo, of Llneoln, Neb., 104 «.W.2d 
289, 231 M«.App. 673. 

Nel).—Roh V. Op<)«<*n.sky, 261 N.W. 
102, 125 Neb. 661. 

N.ir.—Merehants Mut. Casualty Oo. 

V. Smlth, 17 A.2d 88—Mason v. 
Dover, S, & R. SI. Uy., 10» A, 811, 
79 N.ir. 300. 

N.J.—Demcler v. Ilosenberg, 175 A. 

621, 114 N.J.Lttw .55. 

Tex.—Tyreco Jlellnlng Co. v. Cook, 
Clv.App., 110 ,S.\V'.2d 21», error dis- 
mlssed—Interna t loiial Traveiers’ 

As.s’n V. Melaun, Clv.App.» 270 K, 

W. 240. 

Ulah.—Dalh» V. Smith, 17 l».2a 224, 
81 Uliih 17». 

Wa.sh.—Duvall v. Pioneer Sarui & 
Gravel Co., 71 V,2d 607, i»i Wash. 
417—irines v. Fo.sl«*r, 6 i».2d 597, 
166 Wash. 166. 

W.Va.—IJlagKT V. Baltimore O. R. 

Co„ »8 H.K. 526, 8,3 W.Vn. 44». 
Xvldeaoe held admissible 

(1) TOvidence of scream immi*diate- 
ly after aeeident, ^‘lOngine ruirned 
over Davld,’» made by unlderititled 
ehild in posUlon to observe aeeident. 
—New York, (1. (k St. L. ll. Co. v. 
Kovateh, 166 N.M. 682, 120 Ohio St. 
632. 

(2) Evidence that a third person 
on the pbitforni came int<» the ear 
and announoed thiu “you havo Jerked 
a woman oCP of thls ear on her heiul/* 

—Uooker v. Deerlng S. W. Ry. c'o., 
Mo.App., 247 S.W. 1016. 

(3) Statoments made by tho per- 

38 


.son intlieting the injury. made imme- 
diattdy thereafler. 

Wash.—Samueis v. Hiawatha IIoI- 
stein Dairy P*».. 1»T l». 24. H5 
Wash. 313. 

Wi.s.—John V. Iheree. IT.s N.W. 297 
172 Wi.H. 41. 

(4) Stat ement of boy*s niother la 
presenee of physman that bt>y was 
playing with toreh at time <»f his 
injune.s.- -Martin v. tht> i*f Cor.si- 
eana, Tex.C^v.App.. l.la S.W.2d 40,*), 
error dismis.sed. juilgiro nt etirreet. 

(6) Testimony of h.v.*-.laiuier as to 
whal he did and ^aid in assi.^ting 
insured a few inonu-nts nfter his 
fall, while yet aliM-.- Tnivelers* Ins. 
V. Whitmun, hO S<», i7o, 202 Ala, 

,388. 

(6) Where a b«»y wa^ and 

kitled by .a truek on n bridi;t% testt- 
rnony that a woman rame up imtne- 
dlately after, and befr.re the fruek 
had been l*neke<l «itf irnm the ti»1y*R 
fool, and said to th»* dnvtT. "You 
rtidn't blow yuur horn ** to whbh h» 
miide no repiy. sr ind.ird tM Co. of 
N<*w York V. Johimoii. tVC.A.MnsH., 
29» K »3. 

(7) (Uber evideitee. 

Kan. Mil ler x. Hartmrm. 36 I*.2d 
»6.0 14»* Kan. 2»'». 

N.D. Nit‘hMl!« V, Khuer. 237 X.W. 

640, 61 NM». I- 

22 C.J. p Ko» UMte 71 (b) -{db 

Uss of past tsttss 

Kye\Mtn«‘* },* t>'^tim»(n> that, unme- 
dmtely aftfT m-.iirrd vniU.-d thrf^ugh 
window, witneMs ran ont nf «dtiiv 
shoutlng iiiMired ''has jus^t jiiiiipea 
out «»f window." wa.'» adiiti ribSe »}i 
res K<‘f*tie. the fiirt that ♦»*** ti n. e of 
the verb indieated a pa','jr tr^in-nne- 
tion nol being (Merrninuiw of iis 
adnnsslbility. Trriw b r.-' Zi;».. C»». of 
Hartford. tNmii., v. Mtlbr. 

62 K2d »1«, 

Faot of insoraaes 
(1) Sfateiiuoit.s by itpe «<f the par¬ 
ties involved m n motor vehieb* ar¬ 
rident fo the etP-rt Ih.ai he larriecl 
insuranee whieh Would take e.are ot 
the injured pereetn has bi en held to 
bo lulmisslble. 

thi,—'tirddstein V. JohitMiit. 12 S.K.2d 
»2, 64 Crt.App. 31 - Situs v. .Martin. 
126 H.K 872, 33 tla.App. 4S6. 

Mo,—Sehroeder UawIiriKa. 127 S. 

W.2d 678, .54 4 Mo. 6«a. 

.Mont.—TitnmT v, Stnith, 33 i*,2d 647. 
97 Munt. 229. 
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injured person made immediately after the acci¬ 
dent,24 such as exclamations or complaints of pres- 
ent pain,25 or statements as to the fact of injury,^® 


are admissible as part of the res gestas. 

On the other hand, subsequent statements of an 
injured person, 27 or others,28 which cannot be re- 


N.H.—McCurdy v. Plibotte, 139 A. 
367, 83 N.H. 143. 

(2) On the other hand, it has also 
been held that a statement by one 
of the parties as to his beingr in- 
sured was not part of the res gestse 
in that it threw no light on the f€tct 
of the colllslon. 

Ind.—Red Star Teast Co. v. Shackle- 
ford, 171 N.B. 302, 91 Ind.App. 370. 
Ky.—TrevilHan v. Boswell, 43 S.W. 

2d 716, 241 Ky. 237. 

Ohio.—Patton Motor Trucking Co. v. 

Knapp, 157 N.B. 402, 25 Ohio App. 
• 89. 

24. U.S.—Somogyi v. Cincinnati. N. 

O. & T. P. Ry. Co., C.C.A.Ky., 101 

P. 2d 480—Stewart v. Travelers 
Protective Ass'n of America, C.C.A. 
Tex., 81 F.2d 26. 

Ark.—Continental Casualty Co. v. 
Bruden, 11 S.W.2d 493, 178 Ark. 
683, 61 A.L..R. 1192. 

111.—Cuneo Press Co. v. Industrlal 
Commission, 173 N.E. 470, 341 111. 
569. 

lowa.—^Dawson v. Bankers* Life Co., 
247 N.W. 279, 216 lowa 686. 

Ky.—^National Life & Accident Ins. 
Co. V. Hedges, 27 S.W.2d 422, 233 
Ky. 840—Prudential Ins. Co. of 
America v. Grant, 10 S,W.2d 1073, 
226 Ky. 372. 

Mo.—Demaray v. Missouri-Kansas- 
Texas R. Co., 60 S.W.2d 127, 330 
Mo. 689, certiorari denied Mlssou- 
ri-Kansas-Texas R. Co. v. Demar¬ 
ay, 63 S.Ct 20, 287 U.S. 620, 77 L. 
Bd. 538—Sculley v. Rolwing, App., 
88 S.W.2d 394. 

Mont.—^Koppang v. Sevier, 76 P.2d 
790, 106 Mont. 79. 

Ohio.—U. S. Casualty Co. v. Thrush, 
162 N.E. 796, 2l Ohio App. 129. 
Okl.—^Marland Reflning Co. v. Snider, 
251 P. 9S9, 120 Okl. 116. 

Pa.—Smlth V. Welsh Bros., 166 A. 
698, 102 Pa.Super. 64—Curran v. 
James Regulator Co., 8 Sch.Reg. 
9. 

S.C.—Cobb V. Southern Public Utili¬ 
ties Co., 187 S.E. 363, 181 S.C. 310. 
Tenn.—^National Life & Accident Ins. 
Oo. V. Pollett, 80 S.W.2d 92, 168 
Tenn. 647—Highland Coal & Dum- 
ber Co. v. Cravens, 8 Tenn.App. 
419. 

Tex.—^Weidmer v, Stott, Civ.App., 48 
S.W.2d 389, error refused—South¬ 
ern Casualty Co. v. Hernandez, Civ. 
App., 297 S.W. 644. 

Wash.—^Norton v. Payne, 281 P. 991, 
164 Wash. 241. 

“When appearances indicate that 
one hets suffered an injury, a state¬ 
ment by him, if spontaneous and rea- 
sonably comcident with, and ext)lan- 
atory of, the occurrence, may be re- 
garded as a part of It and be compe¬ 


tent evidence under the doctrine of 
res gestae.”—Collins v. Equitable Life 
Ins. Co., W.Va., 8 S.E.2d 825, 130 A. 
L.R. 287. 

Fact of looklng 

Injured licensee’s statement, made 
when he was removed from beneath 
cars, that before going on the track 
he looked and saw no train in either 
directlon, was admissible as part of 
the res gestae. Robertson v. Coal & 
Coke Ry. Co., 104 S.E. 616, 87 W.Va. 
106. 

ddlcatlons of inJnry 

It was proper to permit the moth- 
er of a three-year-old child who was 
Injured to testify as to the Indica¬ 
tione the child gave of injury at the 
time of the accident.—Ball v. Qess- 
ner, 240 N.W. 100, 185 Minn. 106. 

Statement to physiciaxL 

Statements made by a patient to 
his attending physician Immediately 
after the accident, under such cir- 
cumstances as to lend character and 
color to the Incident sought to be 
established, are admissible as part 
of the res gestae. 

La.—^Auzene v. Gulf Public Service 
Co., App., 188 So. 612. 

Ohio.—Baker v. Industrial Commis¬ 
sion of Ohio, 186 N.E. 10, 44 Ohio 
App. 639. 

Independently relevant statements 
as to bodily condition made to a 
physician see supra § 246. 

25. U.S.—Travelers" Ins. Co. v. 

Locke, D.C.N.T., 66* P.2d 443— 

Standard Accident Ins. Co. v. Ros- 
si, C.C.A.Ark., 35 P.2d 667. 

Ky.—Blcomb Coal Co. v. Coffman, 
113 S.W.2d 847, 272 Ky. 93—Con¬ 
solidated Coach Corporation v. 
Saunders, 17 S.W.2d 233, 229 Ky. 
284. 

Mo.—Toon V. David G. Evans Colfee 
Co., App., 103 S.W.2d 633. 

Tex.—Texas Employers" Ins. Ass'n 
v. Davldson, Civ.App., 288 SW. 
471, rehearing denied 290 S.W. 871. 
Admissibility of exclamations of 
pain &s independently relevant 
statement see supra § 244. 

26. Ala.—Johnston v. Warrant 
Warehouse Co., 99 So. 920, 211 Ala. 
165. 

Ga.—U. S. Pidelity & Guaranty Co. 
V. Bohannan, 135 S.B. 319, 36 Ga. 
App. 34, 

N.J.—Minnisink Oil Co. v. Miller, 177 
A. 844, 13 N.J.Misc. 289, afflrmed 
181 A. 36, 115 N.J.Law 499. 

Tex.—Railway Mali Ass’n v. Forbes, 
Civ.App., 49 S.W.2d 880, error dis- 
mlssed. 

27. Ala.—Birmingham Electric Co. 
V. Mealing, 108 So. 611, 214 Ala. 
697. 


Cal.—Ensign v. Southern Pac. Co., 
223 P. 953, 193 Cal. 311. 
lowa.—Budde v. National Travelers" 
Ben. Ass’n, 169 N.W. 766, 184 lowa 
1219. 

Ky.—Everman’s Adm’r v. Louisvllle 
& N. R. Co., 293 S.W. 977, 219 Ky. 
478. 

La.—Holland v. Owners* Automobile 
Ins. Co. of New Orleans, App., 165 
So. 780. 

Miss.—Simon v. Dixie Greyhoundl 
Lines, 176 So. 160, 179 Miss. 668^ 
Mo.—Landau v. Travelers' Ins. Ciy., 
267 S.W. 376, 306 Mo. 663—Gray 
V. Earls, 260 S.W. 667, 298 Mo. llff 
—^Evans v. Sears, Roebuck & Co.,. 
App., 129 S.W.2d 63. 

Pa.—Guyer v. Equitable Gas Co., 12» 
A. 590, 279 Pa. 6—Riley v. Car- 
negie Steel Co., 119 A. 832. 276 Pa. 
82—Watson v. A. M. Byers Co., 14 
A.2d 2ai, 140 Pa.Super. 246. 

R. I.—Zannelle v. Pettine, 166 A 28ff, 
61 R.I. 369. 

S. C.—^Punderburk v. Powell, 187 SJEI. 
742, 181 S.C. 412. 

Tex.—Texas Employers" Ins. Ass’n 
v. Shoemake, Civ.App., 21 S.W.2d 
583. 

Bvldence of complahats of pain and 
suffering which are made subsequent 
to the injury and which cannot be 
regarded as a part of such event are 
not admissible as part of the res 
gestee. 

U.S.—Standard Accident Ins. Co. v. 

Rossi, C.C.A.Ark., 36 P.2d 667. 

111. —Boss V. Illinois Cent. R. Co., 
221 I11.APP. 504. 

lowa.—Budde v. National Travelers' 
Ben. Ass’n, 169 N.W. 766, 184 lowa 
1219. 

Tex.—Texas Employers' Ins. Ass"n v. 
Davidson, Civ.App., 288 S.W. 471, 
rehearing denied 290 S.W. 871. 
Admissibility of complaints as inde¬ 
pendently relevant statements see 
supra § 243. 

28. Ala.—Birmingham Electric Co. 
V. Mealing, 108 So. 611, 214 Ala. 
697—Ex parte Alabama Great 
Southern R. Co., 86 So. 100, 204 
Ala. 504, granting certiorari Ala¬ 
bama Great Southern R. Co. v. 
Hunt, 86 So. 97, 17 Ala.App. 666. 
Ark—Volentine v. Wyatt, 261 S.W. 
308, 164 Ark. 172. 

lowa.—Gose v. True, 198 N.W. 628, 
197 lowa 1094. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Gilreath's Adm'r, 15 S.W.2d 
267, 228 Ky. 385—^Webb v. Linne- 
mann, 266 S.W. 1036, 201 Ky. 131. 
Pa.—Mcllhenny v. Baker, 63 Pa.Su¬ 
per. 385. 

Tex.—Texas Interurban Ry. Co. v. 
Hughes, Com.App., 63 S.W.2d 448, 
aflirming Texas Interurban Ry. v. 
Hughes, Civ.App., 34 S.W.2d 1103— 
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garded as a part of the occurrence or as a spon- 
taneous exclamation arising from the accident, are 
not admissible as part of the res gestse. 


Cause and circumstances of injury, Spontane- 
ous statements by a participant as to the cause and 
circumstances of an accident or injury ha ve been 
admitted as part of the res but where such 


Justiss V. Naquin, Civ.App., 187 
S.W.2d 72, error dlsmissed, judg- 
ment correct—^Panhandle & S. F. 
Ry. Co. V. Laird, Civ.App., 224 S. 
W. 306, dismissed for want of ju- 
risdiction. 

W.Va.—Cook V. Coleman, 111 S.B. 
760, 90 W.Va. 74?. 

Wls.—^Zastrow v. Schaumburger, 245 
N.W. 202, 210 Wis. llO—Rausch v. 
Chicago & Milwaukee Electric Ry. 
Co., 180 N.W. 808, 173 Wla. 220. 

42 C.J. p 1228 notes 51, 63, 64. 

Break Iu coxitljiTilty 
Where a policeman testifled con- 
ceming conversation with the driv- 
er of a car In which plaintilf was 
rlding, immedialely after the colli- 
sion, but hia investigation and In- 
qulry necessarily broke the contln- 
uity between the xnain facis sought 
to be eliclted and the narfative giv- 
en of it, evldence as to the driver’s 
statements cannot be received as part 
of the rea gestse.—Itzkowitz v. P. H. 
Reubel & Co., 250 S.W. 536, 158 Ark. 
454: 

Varttoular evldence held inadmlesl^ 
hle 

<1) Declarations of defendanfs au- 
tomoblle driver at the pollce station 
after he had accompanicd a polleo- 
man from the acene of the Injury to 
the station.—Thomas v. Lockwood 
On Co., 182 N.W. 843, 174 Wis. 486. 

<2) Mother's testimony as to con- 
versations had with phyaloians at- 
tending injured child, aomo state¬ 
ments being mado a year and a half 
or two years aftor the accident, were 
not admissible as res gestse.—55lpua 
V. United Rys. & Electric Co, of Bal- 
tlmore City. 108 A. 884, 136 Md. 237. 

(3) Response of witnesa, who came 
on scene twenty minutes after acci¬ 
dent, to question of decedent as to 
blame, that “they all say it waa your 
fault; you were on the wrong side 
of the road.”—Roark Transp. v. 
Sneed, 68 S.W.2d 936, 188 Ark. 928. 
St9, U.S.—Fort Street Union Depot 
Co. V. HiUen, C.C,A.Mich,, 13 9 P.2d 
307—^Rast V. Mutual Life Ins. of 
New York, C.C.A.S.C., 112 F.2d 769 
—Southern Extract Co. v. Qreen, 
C.C,A.Tenn., 103 F.2d 232, certiora¬ 
ri denied 60 S.Ct. 81, 308 U.S. 568, 
84 L.Ed. 476—Marsh v. I’reforred 
Accident Ins. Co., C.C.A.Ohio, 89 
F.2d 932, certiorari denied Profer- 
red Accident Ins. Co. v. Marah, 68 
S.Ct. 36. 302 U.S. 716, 82 L.Kd, 662 
— ^Marsh V. New York Ins. Co., 89 
P.2d 932, certiorari denied New 
. York Life Ins. Co. v. Marsh, 68 S. 
Ct. 36, 302 U.S. 716, 82 L.Ed. 6B3 
—Stewart v. Travelora Protectlve 
Ass^n of America, C.C.A.Tex., 81 


P.2d 26—^Preferred Accident Ins. 
Co. of New York v. Comba. C.C. 
A.Neb., 76 F.2d 776—Choaapcake & 

O. Ry. Co. V. Mears, C.C.A.Va., 64 
F.2d 291. 

Ariz.—^Young v. Hodgman & Mac- 
Vicar, 26 P.2d 355, 42 Ariz. 370— 
Southern Pac. Co. v. Thomas, 188 

P. 268, 21 Ariz. 356, certiorari do- 
nied 41 S.Ct. 447, 255 U.S. 576, 66 
L.Ed. 793. 

Ark.—Public Utilities Corporation of 
Arkansas v. Cordell, 43 S.W.2d 746, 
184 Ark. 878. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 896, prior opinlon, 
App., 96 P.2d 964. 

Colo.—^Armour & Co. v. Induatrial 
Commis.slon of Colorado, 243 P. 
646, 78 Colo. 669. 

Conn.—Rockhill v. White Ijine Rus 
Co., 146 A. 604, 109 Conn. 706. 
111.—Morris v. Central West Casual- 
ty Co., 188 N.R 596, 351 111. 40, 
rovorslng 266 Ill.App. 205. 

Ind.—Southern Ity. Co. v. \Vilkin.% 
178 N.E. 464. 06 Ind.App. 130, cer¬ 
tiorari denied 53 «.('•t. «5, 287 t:,K. 
636, 77 L.I^3d. 650—Kauffmnn v. 
Rardo, 148 N.E. 496, 83 Ind.App. 
482. 

lowa.—Aldlne Trust Co. v. Nalfonnl 
Ren. Accident Ans^n, 268 N.W. 507. 
222 lowa 20—Dawson v. Rarikcrn' 
Life Co., 247 N.W. 279, 216 lown 
586—Fnrrow v. What Checr Clay 
Products Ciu, 200 N.W. 625, 19« 
lowa 922—Lynch v. Egypt t^>al Co,. 
181 N.W, 385, 190 Towii 1272—Slu- 
kaa V. Warileld, ITatt. Ilowell c<>,, 
175 N.W. 81. 188 lowa 878. 

Ky.—Comm<)nw<*alth l^ife 3n«. Co, v, 
Clarko, 123 «.W.2d 811, 276 Ky. 
151—Provident lafe & AccMdcnl 
Ins. Co, of ChnttanooKH. Tenn„ v. 
Diehlman, 82 S.W.2a 350, 259 Ky. 
320—Norton’H Adm'r v, IVlnatead, 
291 S.W. 723, 218 Ky. 488—Louia- 
vllle N. U. <'’o. V, Uowlund*K 
Adm'r, 286 S.\V, 929, 215 Ky. 663— 
l>avi.s V, Rums’ Adm'x, 269 S.W. 
763, 207 Ky, 703. 

La,—Donaldson v. liiddling’H Succr*«* 
sion, App., 145 So. 804—I>ay v. Ar- 
mour Fertllizer Worka, 8 La.App. 
720. 

Md.—Montgomory Buh lalnca v. 

Piehl, 148 A. 453, 158 Md. 233. 

Mioh.—Proman v. Banquet Rarhecue, 
278 N.W. 758, 284 Mlch. 44—Mar- 
tln Parry Corporation v. Rerner, 
244 N.W. ISO, 269 Mic.h. 621—Klfe 
V. Oaflll Oil Co„ 209 N.W. 172, 235 
Mich. 15—Stone v. Sinclair 
Ing Co., 196 N.W. 339, 226 Mlch. 
344. 

Mo.—Roaoh V. Kansas City X‘ublic 
Service Co., 141 S.W.2d 800— 
Sconce V. Jones, 131 S.W.2d 777, 
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781, 343 Mo. 362, oitinjcr Corpu» Ju, 
ris—Rennette v. Uadvr, S7 S.\V.2cl 
413, 337 Mn. 977, im A.L.R. 1190— 
Smith V. South»*rn Illinois & Mis- 
souri Rridge Co„ 30 S.\V.2d 1077, 
326 Mo. lOU—Talbert v. Ohieago 
R. I. & P. Ky. Co., 284 S.W. 499! 
314 Mo. 352—KoH**nzwMK v. Wells, 
273 S.W, 1071. ,30V Mo. 617—Met’ 
ropolitan Ltfe Ina. Co. v. Under- 
wood, 256 S.W. 232. 301 Mo. 87— 
Sodt*n«trom v. Miasouri I»ac. R. 
Co., App., 141 S.W.2d 73—Coueher 

V. \Voodin»*ri ActMd»*nt <*o, of Lin¬ 
coln. .Vcli., 104 S.\V.2d 289. 231 
Mo.App. 573—Toon v. Ravid U. 
Evans CuffM«* Co.. App.. 103 S.W,2<i 
533. 

Xtib.—Suhr V. Linthdl. 277 X.W. 381. 
133 X«*h. 856-< PalkinlmrK v. Pru¬ 
dential ln«. **tt. f*f .\ni«‘rlca. 273 X. 

W. 47K. 132 X*‘b. V31—ivrry v. 
Johnaim 1*VUU Ct»., 243 X.W. 655, 
123 Nch, 5r»^-'‘I£idciin«r v. Lvwla 
238 X.W. 745. 121 Xcb. 523. KO A. 
L.U. 119. 

N.K.—Merchanla Mnt. CiLsualty Co. 

V. smith. 17 A.2d M. 

Chio.—Hnuer v, l*Y»'nt*h Rroa. lUuer 
Con 1^3 X.R 186. 43 c ihm App. 333 
—ilaultrork v. Lainpitig, i:»2 X.R 
205. 20 Ohlti App. 3<i7. 

Trnvclera liia. Co. v. Minton. 
73 P.2d 122, IM Mkl. Staiid* 
arti A»*etd»>nt Ina. v, Itakcr, 391 
P. 962. 145 (»kl. 1«M. 

Pn. V. K. Inrk Co., 135 A. 
903. Pa. 14M \UxJtiti v. Phil- 
ndi lphla & U. Ity. C«».. 126 A. 201. 
2hl V», 96-Tmran v. City ef 
Scrant<»n, 12 .V.2d 3 m 2. 139 iUSu- 
pi*r. 503- >l£*uig<'r.H v. 

Vallcy Telc|ih«tne Co., 92 Pii,.*4uiaT. 
44,*». 

H,I.«-lN»well V. Callivan, lis A. 769, 
44 U.I. 45.7. 

Tenn,-Xatiniml Life * At rulent lua 
tri>, V. KollKt* 80 S.W.2a 92, 166 
Temn. 647. 

T«»x.—T uIIoh v. Texaa Llm* C«.. 

Civ.App,. 115 H.W.2d 267, dii»- 

miMKf^d. jutlgment cr*rrc**t -Worley 
V, intcrnatuaml Trnvvh-ra Aajiur. 
C?o., l'iv.App.. 11» S.W.2d 1202, er¬ 
ror dlainlatict)"* Texaa Kmployer»* 
Ins. Aaa*n v, Harhurk. «'tv.App., 73 
S.W.2d 113, vrn»r -Xor- 

wich Ciilon Imlcmntty (%». v. Snilth, 
Civ.App., 3 S.W.2d 120. «vrttHed 
qucHtion anawercil 298 S.W. 403, 
117 Tex. 103, and nmrmed, Com. 
App.. 12 rt.W.2d 558- Suuthern Cas- 
ualty <'o. V. Ilf*r}mndcz, triv.App., 
297 S.W. 544—Unum Tei- 
egraph Co, v. Rrown, Civ.App., 297 
S.W. 267—Home Hcn. Aaa*n v. 
Home. Civ.App., 290 S.W. 226—In¬ 
ternational Travrlera* Aaa'n v. 
Melaun, Civ.App., 270 S.W. 246— 
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statements lack the necessary close connection with ] the principal fact thcy will be es^cluded.®® 


§ 413 


Travelers’ Ass’n v. Griffing, Civ. 
App., 264 S.W. 263, error dlsmissed 
National Compress Co. v. Hamlin, 
269 S.W. 1024, 114 Tex. 375--South- 
ern Surety Co. v. Weaver, Civ.App., 
260 S.W. 622, afflrmed, Com.App., 
273 S.W. 838—American Express 
Co. V. Chandler, Civ.App., 215 S. 
W. 364, reversed on other grounds, 
Com.App., 231 S W. 1085—South- 
western Portland Cernent Co. v. 
Graves, Civ.App., 208 S.W. 979— 
Ballas Hotel Co. v. Pox, Civ.App., 

196 S.W. 647, afllrmed Pox v. Bal¬ 
las Hotel Co., 240 S.W. 617, U1 
Tex. 461. 

XJtah.—Chief Consol. Mining Co. v. 
Industrial Commission of Utah, 
260 P. 271, 70 Utah 333. 

Wash.—^Whiting v. City of Seattle, 
258 P. 824, 144 Wash. 668. 

Wyo.—Bankers Life Co. v. Nelson, 
108 P.2d 684, rehearing denied 111 
P.2d 136. 

22 C.J. p 458 note 78—1 C.J. p 600 
note 86—17 C.J. p 1307 note 6, 

Gaatioasly received 

Such statements must be closely 
scrutinized and cautiously received, 
although admissible as part of res 
gestae.—Belyus v. Wxlkinson, Gaid- 
dls & Co., 178 A. 181, 116 N.J.Law 
43, afflrmed 182 A. 873, 116 N.J.Law 
92. 

Workmeii,’s coxnpeixsatloxL cases 

(1) In workmen's compensatlon 
cases, things said and done Imme- 
diately followlng the injury to the 
employee are aidmissible as part of 
the res gestae. 

Colo.—Industrial Commission of Col- 
orado v. Biveley, 294 P. 632, 88 
Colo. 190—New Jersey Pidelity & 
Piate Glass Ins. Co. v. Richey, 275 
P. 937, 85 Colo. 376. 

IU.—^American Mut. Liability Ins. 
Co. V. Industrial Commission, 174 
N.E. 905, 342 111. 605. 
lowa.—Califore v. Chxcago, St. P., M. 
& O. Ry. Co., 263 N.W. 29, 220 lowa 
676. 

Ky.—Priedman Co. v. Priedman, 113 
S.W.2d 1172, 272 Ky. 205. 

La.—Pxtre v. Guidry, App., 147 So. 
767. 

Md.—Spence v. Bethlehem Steel Co., 

197 A. 302, 173 Md. 639. 

Mich.—Proman v. Banquet Barbecue, 
278 N.W. 768, 284 Mich. 44—Bunker 
V. Motor Wheel Corporation, 204 
N.W. 110, 231 Mich. 334. 

Minn.—Jacobs v. Village of Buhl, 
273 N.W. 245, 199 Mxnn. 572—Bliss 
V. Swift & Co., 248 N.W. 754, 189 
Minn. 210—Johnston v. W. S. Nott 
Co., 236 N.W. 466, 183 Minn. 309. 
Mo.—Buttlnger v. Ely & Walker Bry 
Goods Co., App., 42 S.W.2d 982. 
Neb.—Perry v. Johnson Pruxt Co., 
243 N.W. 665, 123 Neb, 658—Ride- 
nour V. Lewis, 238 N.W. 746, 121 
Neb. 823, 80 A.L.R. 119. 


N.J.—Sharp v. Sears Roebuck & Co., 

9 A.2d 796, 123 N.J.Law 494—Han- 
naford v. Central R. Co. of New 
Jersey, 181 A. 306, 115 N.J.Law 673, 
afflrmed 186 A. 46. 116 N.J.Law 412 
—Belyus v. WUkinson, Gaddis & 
Co.. 178 A. 181, 115 N.J.Law 43, af¬ 
flrmed 182 A 873. 116 N.J.Law 92 
—Slayback Van Order Co. v. Ei- 
ben, 177 A. 671, 116 N.J.Law 17— 
Minnisink Oil Co. v. Miller, 177 A. 
844, 13 N.LMisc. 289, afflrmed 181 
A. 36, 116 N.J.Law 499—Standard 
Water Systems Co. v. Ort, 160 A 
623, 10 N.J.Misc. 659. reversed on 
other grounds Standard Water Sys¬ 
tems Co. of New Jersey v. Ort, 166 
A 336, 110 N.XLaw 686. 

N.T.—^Wanda v. Jamestown Brewing 
Co., 180 N.Y.S. 694, 191 App.Biv. 
17, 

N.B.—Gotchy v. North Bakota Work- 
men’s Compensatlon Bureau, 194 N. 
W. 663, 49 N.B. 915. 

Ohio.—^Industrxai Commission of 

Ohio V. Mounjoy, 173 N.B. 263, 36 
Ohio App. 476—Tayior v. Indus¬ 
trial Commission of Ohio, 13 Ohio 
App. 262. 

PfiL—^Harring v. Glen Aden Coal Co., 
3 A2d 381, 332 Pa. 410, reversing 
198 A 608, 130 Pa.Super. 652— 
Johnston v. Payne-Yost Const. Co., 
141 A 481, 292 Pa. 509—Ford v. 
A E. Bick Co., 136 A 903, 288 Pa. 
140—Moyer v. Branch Storage Co., 

10 A.2d 33, 138 Pa.Super. 71—Roth 
V. Locust Mountain State Hospital, 
196 A 924, 130 Pa.Super. 1—^Broad 
Street Trust Co. v. Heyl Bros., 193 
A 397, 128 Pa.Super. 65—^Redrick 

V. Knapp Bros. Co., 193 A. 117, 127 

Pa. Super. 92—^Hunter v. St. Mary's 
Natural Gas Co., 186 A 326, 122 
Pa.Super. 300—^Lantz v. Central 
Pennsylvania Conference of M. E. 
Church, 159 A. 67, 104 Pa.Super. 
36—Smith v. Welsh Bros., 156 A. 
698, 102 Pa.Super. 64—^Poster v. 

State Workmen's Ins. Pund, 48 
Bauph.Co. 301. 

Tenn.—^Riversxde Mill Co. v. Parsons, 
141 S.W.2d 895. 

Tex.—Zurich General Accident & Lia¬ 
bility Ins. Co. V. Moss, Civ.App., 
118 S.W.2d 410, error dlsmissed— 
Texas Employers* Ins. Ass'n v. 
Harbuck. Civ.App., 73 S.W.2d 113, 
error dlsmissed—Maryland Casual- 
ty Co. V. Stevens, Cxv.App., 66 S. 

W. 2d 149, error refused—^Employ- 
ers' Liabxlity Assur. Corporation, 
Limited, of London, England, v. 
Plint, Civ.App., 14 S.W.2d 1046, 
error, refused—Southern Casualty 
Co. V. Hemandez, Civ.App., 297 S. 
W. 644, error dlsmissed. 

Utah.—Chief Consol. Mining Co. v. 
Industiial Commission of Utah, 
260 P. 271, 70 Utah 333, 

Wash.—^Bevlin v. Bepartment of La¬ 
bor and Industries of Washington, 
78 P.2d 952, 194 Wash. 549. 
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(2) The fact that the statement 
was made to the first person to 
whom the employee spoke after the 
accident may render the statement 
admxssible as part of the res gestae. 
—Ceccato v. Union Collierles Co., 16 
A2d 401, 141 Pa.Super. 440. 

(3) Evidence that employee im- 
mediately after, and at place of In¬ 
jury requested order of foreman to 
go to doctor, and that request was 
refused, was admissible on issue as 
to whether or not employee was In- 
jured at time and place alleged.— 
Gulf, C. & S. P. Ry. Co. v. Young, 
Tex.Civ.App., 284 S.W. 664. 

Statement to physlolan, made im- 
mediately after the accident, as to 
the cause thereof, is admissible as 
part of the res gestae.—^Almquist v, 
Shenandoah Nurseries, 254 N.W. 35, 
218 lowa 724, 94 A.L.R. 673—22 C.J, 
p 458 note 78 [b]. 

SGi U.S.—-.^tna Life Ins. Co. v. 

Kem-Bauer, C.C.A.Okl., 62 P.2d 477. 
Ala.—Birmingham & A. Ry. Co. v. 

Campbell, 82 So. 546, 203 Ala. 296. 
Cal.—Kimic v. San Jose-Los Gatos 
Interurban Ry. Co., 104 P. 986, 166 
Cal. 379—Villegas v. Strohm, 297 
P. 688, 112 Cal.App. 633. 
lowa.—^Looney v. Parker, 230 N.W. 
670, 210 lowa 86. 

Ky.—Metropolxtan Life Ins. Co. v. 
Osbome, 150 S.W.2d 479, 286 Ky. 
301—Cumberland Gasoline Corpo¬ 
ration V. Fields' Adm'r, 80 S.W.2d 
28, 268 Ky. 417—^North American 
Acc. Ins. Co, V, Caskey's Adm'r, 4 
S.W.2d 883, 223 Ky. 600—Ballard & 
Ballard Co. v. Burr, 177 S.W. 446, 
166 Ky. 632. 

La.—Ellxs V. Edwards, App., 183 So. 
116. 

Mich.—Takacs v. Ford Motor Co., 286 
N.W. 864, 264 Mich. 537. 

Miss.—Simon v. Bixie Greyhound 
Lines, 176 So. 160, 179 Miss. 568— 
Woods V. Pranklin, 118 So. 450, 
161 Miss. 635. 

Mo.—Sconce v. Jones, 121 S.W.2d 
777, 343 Mo. 362—Woods v. South¬ 
ern Ry. Co., 73 S.W.2d 374—Con- 
duitt V. Trenton Gas & Electric 
Co., 31 S.W.2d 21, 326 Mo. 133— 
Landau v. Travelers* Ins. Co., 267 
S.W. 376, 305 Mo. 663—^Brashear 

V. Missourl Pac. R. Co., App., 6 
S.W.2d 660. 

Neb.—Markel v. Glassmeyer, 273 N. 

W. 33, 132 Neb. 716—Mllton v. 
City of Gordon, 263 N.W. 208, 129 
Neb. 888. 

N.J.—Slayback Van Order Co. v. Ei- 
ben, 177 A 671, 116 N.J.Law 17. 
N.Y.—Ingersoll v. Liberty Bank of 
BufCalo, 14 N.E.2d 828, 278 N.Y. 
1, reversing 300 N.Y.S. 126, 252 
App.Biv. 921—Muessling v. Leis- 
ner, 224 N.Y.S. 689, 221 App.Biv. 
624. 
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§ 414. Place of Act or Statemeat 

The tect thet a etatement wae made at a plaea 
othar than that whara tha main or prinelpal tranaactlon 
op event took pltLcm murt ba oonildapad, birt Is not sione 
ususlly contpolllng, In datermlnlng Its sdmlsslblllty- 

As a general nile, the res gestae remains with the 
locus in quo, and does not foUow the parties about 


after the principal act is compicted but i f an act 
or statement possessos the sponianoily nocossary to 
make it a part of Iho res gesta*, as disciissoil infra 
§g 417-420, it is not essontial to its atlniissibility that 
it should have beon made or doiu* at ihe place where 
the Principal fact occurred.^- Ot course, a state- 


N.C^Holmea v. Whartoii, 140 S.a 
98, 194 N.a 470. 

Ohio.—Creeoh ▼. New Topk, a Bt. 
Ii. Ry. COm 168 N.B. 899. 88 OUo 
App. 816. 

Texm.—BeU v. TrayelerS* Ikia. Co., 79 
S.W.8d 884. 18 TenzuApp. 668. 
Tex,—IntemaUoDal Travelers' A«B’n 
V. Braiium. 818 S.W. 680. 109 Tex. 
648. reyarslnff, Cly.App.. 169 0.W. 
889—Great Atlantic A Faoifle Tea 
Co. ▼. Wslker. Civ.App., 104 S.W- 
Sd 687. reyereed on other grounds 
Walker v. Great Atlantic A Pacific 
Tea Ca, 118 B.W.8d 170, 181 Tex. 
67—Fanhandle A S. F. Ry. Co. v. 
Hudkabee, GlvAjpp.. 207 S.W. 889. 
88 C.J. p 468 note 79—1 C.J. p 600 
notes 86. 87. 

fitateatMBi to phylclsa of decedent 
that he waa slandlnsr end not lylner 
on the side traed: when Btruck, walt- 
Inff for a traln to pass on the maln 
traok, made an hour after the aoot- 
dent. Is not admiealble ae part of 
the res ssstee.—^Beym'B Adm'r v< 
Chesapealce A O. Ry. Co.. 887 S.W. 
794, 190 Ky. 601. 

Admlaalblbty of narratlyo statemenlH 
io physlclan as Indopendently rei* 
syant fact sss supra I 846. 

WoikasB^s oompsosatlOA oasss 
(1) The ruis that before declora- 
llons or Blalemonls of an Injurod 
person as to the oauao of his Injury 
are admlssible In ovidence thoy musl 
be shown to. have been mode at a 
polnt of time eo close io the InJury 
as to oppear entlroly spontoneous. 1 h 
under nome etatutos appHed to ac- 
tlons under the workmen'n compensa- 
tlon lawj—^Mayeur v. J. R. Crowe 
Ooal A Mminff Co., 186 P. 1036, 106 
Kan. 188. 

(8) Ovldonoe of portloular state- 
menta held Inadmlselble. 

U.a. —Wlnnlnicham v. Travi^lern InH. 

Co., C-CJLTex., 93 F.8d 680. 

Colo.—K. a liSJUor ConHtructlon A 
Rnslueerlnff Co. v. Industriol Com- 
mlBBlon, 17 P.8d 688. 91 Colo. 693. 
Qa.—Bolton V. Columhia Casualty 
Co.p 180 8 BL 686, 34 GiuApp. 668. 
Idaho.—^Butlcr v. Anaconda Copp«T 
' Mlnlnff Co., 868 P. 6, 46 Idaho 386 
—^Hinokson ▼. Rutledfre Tlmbor Co.. 
191 P. 813, 88 Idaho 179. 

XXL —^Frederlck v. Industrlal CommlH- 
slon. 160 N.n. 846, 889 111. 490— 
Charles B. Reed A Co. v. Industrl¬ 
al CommUsion. 169 777, 888 

111. 846. 

Ind.—Morris v. Mlller, 179 N.K. 89, 
99 IndUApp. 684. 

Kan.—^BCayeur ▼. J. R. Crowe Coal A 


Mining Oo., 186 P. 1«*B. IO* Kii“- 

118. , 

Kyw—E^iedman Co. v. JiVlcdniftn. li» 
a.W.ad 1178, 278 Ky. 806. 

Mlch.—TJemstrom v. Ford aiolor 
Co., 880 N.W. 888, 886 Mleh. 

Ayllnsr V. City of Detrolt, 868 N.W. 
878, 876 Mlch. 888. 

Mo.—Hatfleld T. Sottthwestem «ro- 
oer Co., App.i 104 KW.Sd 717 —IV 
Mose V. Bvens A Howard Flrt* 
Brick Co., App., 67 B.W.8d 720. 
Neb.—Prlce ▼. Burllnffton RefrlKera- 
tor JflxpresB Co., 369 N.W. 486, 131 
Neb. 667 —Youhk v. JohnHon A 
Blmd. 802 N.W. 468. 118 Neb. 119. 
Ohio.—I>aRmn v. Industria! Cummls- 
Slon of Ohio, 83 N.H.Sd 132, 136 
Ohio St 668—Bake v. Industrlal 
Oommlsslon of Ohio, 88 N.K.3d 130, 
186 Ohio 8t 687, afflrmtnff Itake v, 
Industrlal CommlsHlon, 33 N.KLSd 
1017, 68 Ohio App. 36—Wiiiver v. 
Industrlal Commtsslon of Ohio. 181 
N.n. 804, 186 Ohio St 465. afllnii- 
Ingr Industrlal Commlsslon of Obin 
V. Wwiver, 1H7 N.M. 186, 46 Ohio 
App. 871. 

Pa^Klrby v. Cameirle-llllnois Htwl 
Corporation, 31 A.Sd 133—CVeenlo 
V. ITnlon Colliorles (V., 16 A.Sd 
401, 141 l*n.Huper. 440—(loetlol v. 
Plttsburf^ Coal (H)., 14 A.Sd 844. 
140 i*n.Hupor. 61S—Wiilson v. A. 
M. Byors Co., 14 A.2d 801. 140 IHi. 
Super. 846—Knker v. Freed, 10 A. 
3d 918, 188 PiuHuper. 315—ThomoH 

V. I)<*Oommonis 3 A.3d 41, 133 I7i. 
Super. 480—Mulae v. IMttHburKh A 
U H. It Co.. 8 Fay.UJ. 191. 

Tonn.—Kennedy v. ('Olumbia» Cnn- 
ualty Co.. 43 H.\V.Sd 301. 163 Tenn. 
318—Baxter v. Jordnii, 14 S.W.Sd 
717, 16K Tenn, 471. 

Tex.—Fi»deml lJiid<*rwrlterM Kx- 
chimirct V. Amold, Civ.App., 187 S. 

W. 3d 078, error diM»lHM<*d, Juds- 
ment corn»««l—tlooUen v- iWinn tlfi* 
Ins. Co., Ctv.App., 84 8.W.2d 663-- 
Metropolitan t^nsualty Ins. Co. v. 
Woody, C1V.APP., 80 H.W.3d 771, 
error dlsmissed. 

Utah.—Boyd v. industrlal t^tmmls- 
slon of ITUh, 48 P.8d 458, 88 Ctilll 
173, n*h4>arlnff denli*d 53 i*.8d KU, 
88 Iftah 184—«lon*H iV-op. Mer¬ 
eant Ile Institutlun V. Industrlal 
CiommiHSion of titah, 368 I*. 09. 70 
lUah 640. 

Xh ▼eRao»l 

(I) It has beim stated to lie well 
settled that th<* deelamtlons of a 
party, injured when no one Is pres- 
ent, ari* not evideniye to Show the 
.nanner in whleh the injury oeeumsl, 
iiowover aoarly contomporaneous 
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wIth the iwi'urr**iie»».--Ci4iuh.tte*s 
Adin'r V. clraiid Trunk lly. tVi.. 197 
A. 118. 53 Vt. 8«rt. 

(S) Tliis ruli*. ht»wf%>T, is inap- 
plieable wher** tbi* drelnniliiinh. tdid- 
inir to Show th«* iniinnt*r in whieh It 
oeeurn*d. wen* a i»ari itf a d«t*lnra- 
tion, niueh of whieh was avatnst the 
Interent of the |•.■lrty timhins it. la- 
triKluetHl by defendant uaniiii*t hint.— 
Welltnan v. Wales. 188 A. 66!». 57 Vt 
346. 

81. in.—Johnson V. Swonis <*a. 3 
X.K.8d 7o:*. 8 v 6 tltApp. 377. 

28 C.J. p 468 not-s 71, 78. p 497 note 

01 . 

OKatsttSBte iicid iaadmiaelhls 
when* made at a |ilat**< itiher than 
that where the prinei|«ni fart oc¬ 
ini m*d. 

r.S.—Ihmner v. Texas Cn.. t*.C.A. 
Ti*X.. 85 K.8a 851. 

Ala.-1 V, HNU!h«*nt Life A 

liimlth Ins. CiN. 16^ fiM. .Vo, 833 
Ala. 469. 

Iilahii.' Kni*ki<tin v, 1'Maanl Itiubilm* 
TtiulHT (X 151 V. 33 Maho 
175. 

Itid. • Miissai huM tiH A Ine. 

Co. V. KTie, ISS svi 71«. 71 lisl. 
A|ip. 876 \liei4dndli v. A 

Co. *if Mrir>lond, 181 N.KL 
714, 73 Ind Apti, ;.i« 

Ky. Cineiiiimia. X. i« A T. S*. Ity. 
!%•. V. iSiIris-iMri* «VimY. IS S\V. 
Sd 867. 88 k K>. 3«.'i AdinT 

V. A «». 11%'. 887 S. 

W. 751. 15*» K>. 601 . 

Mieh.> Aylinn \ i*ify ut l»*'ir»ui. 866 
N.W. 378. 876 Moh. 

&to. •"Venien* v. U. 5:i s W.Sd 

7». T& 83»» lli**f* eilinx 

Ooxpw ywri» Mt*ii’4n \. Xrkaiteiis 
«Innvr !%•.. 8«1 S.W. 4s6. 816 Mo. 
App. 8HU. 

Neli. Markel v. <lt.iiMiie>er. 873 N. 

W. 33, 138 Nel». 716. 

Ohio.- -Mltehelt N«W Vnrk tdfr 
Iiin. in*.. 85 N.K.ad 55%. 68 »*hlo 
App. 61. n*%ersid on ir^oiiMls 

27 N.K.8d 813. i;i6 Mhst Ht. a^l- 
C^llahaii V. i*hampiMii l'a|wr A 
Flhn* Co., 16 X.btSd 751. Sh «Ihs* 
App. 469. 

Or.*-Ilartley v. Sial*- lii.ltietriul Ar¬ 
rident inimmlsstoti. 861 C. 71. 133 
or. 311». 

Tex.- A. ft C. Storaive A M<iVliia 
V. Ilemm, Civ.AppM las H.\v,8d 81I, 
error dlsmisseiL JudKiii«*ni i-orn-rt 
—Kceienthal iHry iIihhIs C»». v. 
lllllelimndt, Ctv.A|»pM Sui SAV. 9HS. 

SS. Minn.F-*<MarlK v. Ihivb. I9ii N.W. 
46, 163 Mlaa. 143, vertiurari denled 
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ment is not necessarily admissible merely because 
of the fact that it was made at the place where the 
occurrence to which it related happened.33 

§ 415. Form of Statement 

A wrlting may form a part of the res gestae. 
Altliough res gestae statements are usually in oral 
form, a writing may be part of the res gestae of a 


transaction with which it is closely connected.^^ 
Where, however, the writing does not bear such re- 
lation in point of time to the principal fact as to 
constitute a part of the res gestae, within the rules 
already discussed in §§ 411-413, or does not contain 
the necessary element of spontaneity, within the 
rules hereinafter considered in §§ 417-420, it is not 
admissible as a part of the res gestae.36 Testimony 


Davis V. Clark, 43 S.Ct. 432, 261 

U.S. 621, 67 KBd. 831. 

Mo.—Soderstrom v. Missouri Pac. R. 

Co., App., 141 S,W.2d 73. 

Wash.—^Nicolle v. United Auto 
Transp Co., 244 P. 127, 138 Wash. 
48. 

W.Va.—Colllns v. Equitable Life Ius. 

Co., 8 S.B.2d 826. 130 A.L.R. 287. 

22 C.J. p 468 note 80, p 467 notes 02, 
93. 

Eutry of horne 

Statements of a gas meter reader, 
on entenng into the house of a cus- 
tomer while lookingr pale, that he 
had just slipped and hurt himself, 
pointing^ to his hack, are admissible 
as part of the res gestse.—Guyer v, 
Equitable Gas Co., 123 A. 690, 279 
Pa. 5, citing Corpus Jtixls. 

Statement made in hospltal where 
person had been taken after injury 
held admissible. 

lowa.—Stukas v. Warfield, Pralt, 
Howell Co., 176 N.W. 81, 188 lowa 
878. 

Tex.—Tullos V. Texas PIpe Line Co., 
Civ.App., 145 S.W,2d 267, error dis- 
missed, judgment correct. 

Workman retuming horne 

(1) Statements of workmen on re- 
turning horne from their employment 
as to injuries received during the 
course of their employment have 
been held to he spontaneous and ad¬ 
missible as part of the res gestae. 
La.—Temple v. Martin Veneer Co., 

App., 200 So. 676—Buller v. Wash- 
ington-Youree Hotel Co., App., 160 
So. 825. 

Tex.—Texas Employcrs Ins. Ass’n v. 
Shifllettc, Civ.App., 91 S.W.2d 787, 
error dismissed. 

(2) On the other hand, such state¬ 
ments have been excluded as lacking 
the necessary spontaneity. 

U.S.—Winningham v. Travelers Ins. 
Co., C.C.A.Tex., 93 F.2d 620—Hal- 
leck V. Hartford Accident & In- 
demnity Co., C.C.ATex., 76 F.2d 
800. 

Qa.—Hodge v. American Mut. Lia- 
bility Ins. Co., 196 S.E. 766, 67 Ga. 
App. 403. 

Mlch.—Ginsberg v. Burroughs Add- 
ing Mach. Co., 170 N.W. 16, 204 
Mich. 130. 

Mo.—Hatfleld v. Southwestem Gro- 
cer Co., App., 104 S.W.2d 717— 
Weiler v. Peerless White Lime Co., 
App., 64 S.W.2d 126. 

Pa.—Goettel v. Pittsburgh Coal Co., 


14 A2d 344. 140 Pa.Super. 616— 
Watson V. A. M. Byers Co., 14 A2d 
201. 140 Pa.Super. 246—Heite v. 
Vare Const. po., 196 A. 437. 129 
Pa.Super. 204. 

Tex.—^McDowell v. Security Union 
Ins. Co., Civ.App.. 10 S.W.2d 782. 

33, Ala.—Walker v. Smith, 74 So. 
451, 199 Ala. 614. 

34. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rei. and 
to Use of Stormfeltz, C.C.A.MO., 
105 F.2d 496—^Jennings v. U. S., C. 
CAGa., 73 F.2d 470. 

Ala.—Wallace v. W. B. Folmar & 
Sons, 110 So. 402, 216 Ala. 246. 
Ark.—Indemnity Ins. Co. of North 
America v. Krone, 9 S.W.2d 88, 177 
Ark. 963. 60 A.L.R. 1493. 

D.C.—Cayton v. English, 23 F.2d 746. 
67 App.D.C. 324, followed in Cayton 

V. English, 23 F.2d 749. 67 App. 
D.C. 328. 

Ga.—Millsaps v. J. T. Strange Co., 
141 S.B. 513, 37 Ga.App. 716. 

Ind.—^Davis Const. Co. v. Granite 
Sand & Gravel Co., 163 N.E. 240, 
90 Ind.App. 379. 

Minn.—In re Marttinen’s Bstate, 214 
N.W. 469, 171 Minn. 476. 

N.T.—Cavanagh v. Staten Island 
Edison Corp., 218 N.Y.S. 711, 218 
App.Div. 839. 

Tex.—Geer v. Miller, Civ.App., 277 S. 

W. 172—^Kansas City Life Ins. Co. 

V. Elmore, Civ.App., 226 S.W. 709. 

Va.—^Harrison v. Gardner Inv. Corpo¬ 
ration, 111 S.E. 234, 132 Va. 238. 

22 C.J. p 468 note 82. 

Letters forming a part of the res 
gestse of the transaction are admis¬ 
sible. 

U.S.—Montgomery v. Pacific Electric 
By. Co., C.C.A.Cal., 293 P. 680, cer¬ 
tiorari denied 44 S.Ct. 384, 264 U.S. 
686, 68 L.Ed. 862. 

Ala.—Denson v. Kirkpatrick Drilling 
Co., 144 So. 86, 225 Ala. 473—Motor 
Sales Co. v. Birmingham Electric 
Battery Co., 97 So. 907, 210 Ala. 
277—Starr Jobbing House v. May 
Hosiery Mills, 93 So. 672, 207 Ala. 
620. 

Cal.—Sethman v. Bulkley, 68 P.2d 
961, 9 Cal.2d 21. 

Ga.—Fair & Martin v. Brewer, 106 
S.E. 22; 26 Ga.App. 310. 

111.—Lyon V. Oliver, 227 111.App. 611, 
reversed on other grounds 147 N.E. 
261, 316 111. 292. 

lowa,—Swift V, Clarinda Trust & 
L Savings Bank, 177 N.W. 619. . ■ , 


Minn.—^Mld-West Public Utilities v. 
Donovan Const. Co., 246 N.W. 267, 
187 Minn. 580. 

Mo.—^B. F. Sturtevant Co. v. Ford 
Mfg. Co., 288 S.W. 59, 315 Mo. 
1025, reversing, App., 263 S.W. 76, 
and 264 S.W. 419. 

N.J.—^Wickham v. Monmouth Memo- 
rial Hospltal, 162 A. 891, 10 N.J. 
Misc. 4086. 

N.C.—^Brunswick County v, North 
Carollna Bank & Trust Co., 173 S. 
E. 327, 206 N.C. 127. 

Tex.—Conner v. Angelina County 
Lumber Co., Civ.App., 146 S.W.2d 
1093—Maryland Casualty Co. v. 
Marshall, CivApp., 14 S.W.2d 837, 
error dismlsssd—^Bourland v. HujGf- 
hlnes, Civ.App., 244 S.W. 847— 
West Side Oil Co. v. McLorman, 
Civ.App., 244 S.W. 167. 

Va.—^Deitz v. Whyte, 109 S.E. 212, 
131 Va. 19. 

W.Va.—^Wallace v. Prichard, 116 S. 

B. 416, 92 W.Va. 362. 

22 C.J. p 458 note 82 [c]. 

HCemorandum 

Where at the time parties enter 
into parol contract a memorandum is 
read containlng the terms thereof, 
which are assented to by the parties, 
such memorandum becomes a part of 
the transaction, and in an action on 
the contract is admissible in evi- 
dence as a part of the res gestse.— 
Janson v. Pacific Diking Co., 190 P. 
340, 97 Or. 129. 

Slips of paper upon which pay- 
ments to a bank are entered at the 
time they occur are admissible as 
res gestse to prove the transaction.— 
Smith V. Farmers’ State Bank, Tex. 
Civ.App., 262 S.W. 835. 

35« U.S.—Tate v. Baugh, C.CA. 
Tenn., 264 F. 892. 

Mo.—German Evangelical Bethel 

Church of Concordia v. Reith, 39 
S.W.2d 1057, 327 Mo. 1098, 76 A.L. 

R. 604. 

N.Y.—State Bank of Btnghamton v. 
Bache, 293 N.Y.S. 667, 162 Misc.. 
128. 

N.C.—^Newton v. Texas Co., 106 S.E. 
433, ISO N.C. 661. 

Tex.—Morris v. Davis, Civ.App., 3 

S. W.2d 109, affirmed, Davis v. Mor¬ 
ris, Com.App., 13 S.W.2d 63. 

22 C.J. p 468 note 83. 

Letters 

Cal.—Potler. v. Smith, 191 P. 1023, 

. 48. CaLApp. 162 



§ 416 

of an injured person as to present physical pain has 
been held admissible as part of the res gestae.^® 
Declarations contemporaneous with the infliction of 
an injury which tend to explain, illustrate, or char- 
acterize the transaction are admissible under the 
res gestae rule, even though they are not declara¬ 
tions of pain and suffering.^*^ Where mental feel- 
ings are the subject of injury, the usual and natural 
signs and expressions of such feelings made at the 
time are competent evidence of such feelings.^s 

§ 416. Explanatory Character 

In order for an act or declaration to be admissible 


32 C.J.S. 

as part of the res gest», It must explain or illustrate 
the main or prlncIpal transaction or event. 

Statements or circumstancos which othcrwisc meet 
the requirements of the res gestre nilc and which 
are explanatory of the main fact are admissible in 
evidence as part of the res gestcT/''»^ liulved, this 
explanatory nature is esseiiiial» for a substantial co- 
incidence in point of time with the principal fact is 
not sufficient to rentler a declaration or accoinpany- 
ing fact admissible as part of the res gestie: it 
must possess the further characteristic of being woll 
calculated to unfokl the nature and quality ai the 
main fact, and so harmoiiize with it as «ihvinusly to 
constitute a singlc transaciioiu***’ Wheiher or not 
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IU.—^In re Keshner’s Bstate, 26 N.E1. 

2d 629. S04 111.App. 640. 

Me.—Small v. Grllman, 48 Me. 606. 
—^Weissburg* v. People’s State 
Bank of New Kensington, 131 A- 
ISS., 284 Pa. 260. 

S.D.—^McMacken v. Lennan, 193 N.W. 
668. 46 S.D. 448. 

Tex.—^New Amsterdam Casualty Co. 
V. Parham, Civ.App., 2 S,Wi2d 866, 
error dismlsaed—Crumley v. Olle, 
Civ.App., 271 S.W. G41—Lomax v. 
Trull, Civ.App., 232 S.W. 861, dia- 
missed for want of Jurisdictlon. 
Wash.—^Bullock v. Yakima Valley 
Transp. Co., 184 P. 641, 108 Wash. 
413, afflrmed 187 P. 410, 108 Wash. 
418. 

FleadbD^s In another caae 
In an action on a note which de- 
fendant asserted was a forgery, hor 
petition in another suit, seekinp: can^* 
cellation of alleged forged instru¬ 
menta, is not admissible under the 
res gestse rule, not being so closely 
connected with the Principal fact as 
to be consldered spontaneous,— 
Bakestraw v. Scbree Beposit Bank, 
226 S.W. 606, 189 Ky. 668. 

36 . Tex.—Texas Cent. R, Co, v. 
Powoll, 86 S.W. 21, 38 Tex.Civ. 
App. 167. 

37. XJtah.—^Hammond v. Induslrlal 
Commission, 34 P.2d 687, 84 XJtah 
67. 

38. Throwlxi^ self on ffrave 

In an action for failure to doliver 
a telegram, evidence that plaintilC, 
when she found that her father had 
been burled before her arrlval, “was 
very much grleved. She went down 
to the grave and she feli on the 
grave and was unable to rise, and 
she had to be Ufted and carried 
back/' was admissible.-—Western Un¬ 
ion Telegraph Co. v, Kilgore, Civ. 
App., 220 S.W. 693. 

36. U.S.—^Reading Co. v. Larkin, C. 
C.A,Pa., 114 P.2d 416, afllrmlng, 
P.C., Larkin v. Readlng Co., 28 F. 
Supp. 292, and certiorari denied 
Readingr Co. v. Larkin, 61 S.Ct. 176, 
311 U.S. 707, 86 LJBd. 469—Yar- 
brough V. Prudential Ins. Co. of 


America, C.C.A.Ga., 100 F.2d 547. 
denying rehearing 99 F.2d 874. 
Ala.—Blue V. Hooks, 141 So. 627, 629, 
224 Ala. 696, cltlng Corpus JUris— 
Soverelgn Camp, W. O. W. v. 
Hochn, 86 So. 696, 204 Ala. 248— 
Shipp V. Davls, 141 So. 366, 25 Ala. 
App. 104. 

Ark,—Arkansas Power & Llght Co. v. 
Heyligers, 67 S.W.2d 1021, 188 Ark. 
815. 

Cal.—^McAlvay v, Oonsumors' Salt 
Co., 297 P. 136, 139, 112 Cal.App. 
383, citing Corpus Jturis. 

Ga.—^Alvaton MercantiU* Co. v. Cald- 
woll, 128 S.K. 781, 34 Ga,App. 151. 
Ind.—Soverelgn Camp, W. O. W., v. 
Fcrguson, 141 N.12. 366, 88 InU.App. 
144. 

lowa,—^Mi.ser v, lowa State Travellng 
Mon's Ass’n, 273 N.W. 165, 168, 223 
lowa 662. citing Corpus Jtucis— 
Caso V. Caso, 238 N.W. 85, 212 
lowa 1213. 

Mich.—^McAvon v. Brlghtm(»or Trans¬ 
it Co., 222 N.W. 126, 245 Mieh. 
44. 

Mo.—^Kdwards v. Kthyl GaKoliiie Cor¬ 
poration, 112 S.W.2d 555, 342 *Mo, 
98—'Wallace v. St. Joaeph Ry., 
Light, Hoat Ss Power Co., 77 S.W. 
2d 1011, 336 Mo. 282. 

N.C,—Fox V. Volunteer Stato Life 
Ins. Co., 119 172. 186 N.C. 763. 

Okl.—Glbaon OU Co, v. Weslbrooke, 
16 P.2d 127, 160 Okl. 26, 

Pa.—MacDougall v. Pennsylvnnla 
Power & Light Co., 166 A. 589, 
311 Pa. 387. 

Tex,—Continental Ins. Co. of New 
York V. Nabors, Clv.App,, 6 S.W, 
2d 161, error refused. 

Wash.—Knight v. Hibler, 213 P. 676, 
124 Wash. 82. 

Wis.—MeComb v. MeComb, 234 N.W. 

707, 204 Wis. 293. 

22 C.J. p 468 note 85. 

“Where evidence of an act done 
by a party ia admissible. his declara¬ 
tions, made at the same time and in 
explanation thereof, are also admissi¬ 
ble, as part of the res gestee/’— 
Tracy v. Juanto, 206 P. 822, 824, 103 
lOr, 416. 


Beolarutious by surveyor 
UeoIaratioiiH mad** hy th** origmal 
Rurveyor of laiul at th»* lutie of the 
Hurvey nnght ln* in a 

boundnry suit as *'v*-n If 

thf* 8urvi‘yor wi-n* living. --llrMMkH v. 
Slaughter, Tex.Civ.App., S.W. 

632. 

Pacta reoelved as explanatory 

fi) Wh»'re i.**.*.»»’ \ih*‘ther 

hou8t‘ was oernpiM! «t tim** uf tlre, 
stat ement of alb^jed tenniit that hv 
Imd “moved In.’*-Cont.n* nt:il Ine. 
tJo, of New V*irk v, N«b>»rit. Tex.Civ. 
App.. 6 SAV.tM 131, error refns**d. 

(2) In proee» for tlealh of rlty 
employt‘e rr»»m ov»'r*'xertion cnusing 
nvwte ililutation nf loarf, e» artire 
htalenient to wife that uh» n be prM 
and puUed in oto-mnx »rate while 
wttrkiiig be fi-lt jiJiin tn eliieM.- Hrim- 
mond V, Imbn^tnul Comiai'.:Uon. 34 K 
2a 0H7, 81 rtah 6*. 

<3) Staleineijt.e of »v.nr»‘d. nn dH- 
eovery a#t»'r t»'Sm: ^hot, 

fhnt the “gun w* nt oit” atel tbat "it 
was nn .neeitb nt.**' K.Oktnburg v. 
Prudentml Inu. t'»*. of .Vni»n»7t, 3T3 
.NT.W. 4iH, 132 Neb. S31. 

<4) OtbiT fJiolH see 22 t',J. p 45'^ 
note 85 hil. 

Objeot or motly* 

Statements t<r deeJnrattnn:; wbleh 
tend to explain. Ilhi^iritte, i«r show 
the objevi or in*‘ii%'e for the mmn 
net iire admissible as part of tbe res 
gestie.-^Nanney v. I. H, Sbell Kt Son, 
Mo.ApPm 13h HAV.ad 71L 

4ba, Ala.—Blrminfflmm ^ A. fty. Co. 
V. Campbe]!, 22 Stt, 516, Ala. 
296. 

Oa,— Tarter v. Huehnnnon. 3 <Sa. 513. 
Xll.—Itoyer <?hemieal Labomtory Co. 
V, Xndustriak tWimlsslon. 10 N.H 
2d 3K9, 366 IU. 635. Xl,3 A,L.U, 264 
—ier*‘dericrk v. Xtnlustrinl Cotnmls- 
«ion, 160 K.K. M5. 329 IU. 499- 
Johnson v. 8words Co., 3 X.K.2d 
706, 286 Xn.App, 377. 

Ind.—Brown v. PreudimbiTg, 17 K- 
B.2d 866, 106 Xna.Ax*p. 692—«ed 
Star Yeaat Co. v. Hhackleford, 171 
N.16. 302. 91 Xnd.App. 370. 
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a declaration or an act is sufficiently so connected 
with the main facts as to be adtnissible as part of 
the res gestae is a’ matter which rests largely in the 
sound discretion of the trial court.^^ 

§ 417. Spontaneity 

In order for a declaration to be admissible as part 


of the res gestae, It must be the spontaneous utterance 
of the mind while under the influence of the transaction 
or event. 

In order for a declaration to be admissible as a 
part of the res gestae, it must be the spontaneous 
utterance of the mind while under the influence of 

the transaction, 42 the test being whether the decla- 


Kan.—^Eagon v. Eagon, 67 P. 942, 60 
Kan 697. 

Ky.—Trevillian v. Boswell, 43 S.W. 
2d 715, 241 Ky. 237—^Webb v. Lin- 
nemann, 266 S.W. 1036, 201 Ky. 131. 
Miss.—Cfosby v. Columbus & G. By. 

Co., 181 So. 139, 182 Miss. 771. 
Mo.—State ex rei. Metropolitan Life 
Ins. Co. V. Shain, 121 S.W.2d 789, 
343 Mo. 435, quashing certiorari 
Bailey v. Metropolitan Life Ins. 
Co., App., 115 S.W.2d 161—Smith 
V. East St. Louis Ry. Co., 123 S.W. 
2d 198, 234 Mo.App. 1220. 

Neb.—Suhr v. Lindell, 277 N.W. 881, 
133 Neb. 866. 

N.J.—Slayback Van Order Co. v. Ei- 
ben, 177 A. 671, 115 N.J.Law 17. 
Tex.—Texas Employers Ins. Ass'n v. 
Shifflette, Civ.App., 91 S.W.2d 787, 
error dismissed—^Panhandle & S. 
F. Ry. Co. V. Laird, Civ.App., 224 
S.W. 306, dismissed for want of 
junsdiction. 

Wash.—Beck v. Dye, 92 P.2d 1113, 
200 Wash. 1, 127 A.L.R, 1022— 
Crock y. Magnolia Milllng Co., 266 
P. 727, 147 Wash. 589. 

22 C.J. p 460 note 86. ^ 

A scoldlug given a Street car con¬ 
ductor by a passenger in which he 
claimed the conductor had been re-l 
miss in his duty to aid plainlifC after 
his Injury is not admissible as part 
of the res gestae in that it does not 
charae ter ize the Injury.—^Kausch v. 
Chicago & Milwaukee Electric Ry. 
Co., 180 N.W. 808, 173 Wis. 220. 

Declaratloiui of aotor ia aooldeat, 
to be admissible as part of the res 
gestae, must be statements of what 
occurred in and at the time of the 
accident.—Deater v. Penn Mach. Co., 
166 A. 846, 311 Pa. 291. 

Mere aarxatlve of IrMevant xnat- 
ter should be excluded.—Hines v. 
Gale, 213 P. 396, 26 Ariz. 66. 

Narratives uaoonnected with prla^- 
olpal faots are excluded.—Kainsas 
City V. Boruif, 243 S.W. 167, 296 Mo. 
28. 

Pnrpose prevloasly eatertaiaed 

Best room custodian*s declaration 
that they had intended to flx carpet 
over which woman feli was inadmis- 
sible ais res gestae, since it related, 
not to concomltant act, but to pur- 
pose previously entertained.—StaJey 
V. Royal Pines Park, 162 S.B. 202, 
202 N.C. 166. 

Verbal aot 

In determining the atdmissibility 
of a statement as a part of the res 


gestae, the true inquiry is whether 
it is a verbal act illustrating, ex- 
plalning, or interpreting other parts 
of the transaction of which it is it- 
self a part.—Simon v. Dixie Grey- 
hound Lines, 176 So. 160, 179 Miss. 
668 . 

41. lowa.—Stukas v. Warfleld, Pratt, 
Howell Co„ 176 N.W. 81, 188 lowa 
878. 

22 C.J. p 460 note 87. 

40.1 U.S.—^Tarbrough v. Prudential 
Ins. Co. of America, C.C.A.Ga., 99 
F,2d 874, rehearing denied 100 P.2d 
647—Hallecfc v. Hartford Accident 
& Indemnity Co., C.C.A.Tex., 76 P. 
2d 800—Overland Const. Co. v. Syd- 
nor, C.C.A.Ohio, 70 F.2d 338—U. S. 
V. 0'Brien, C.C.A.Va., 61 P.2d 37— 
Wlcker v. Scott C.C.A.Ohio, 29 P. 
2d 807—Missouri State Life Ins. 
Co. V. Makiver, C.C.A.Pa., 4 F.2d 
186, affirmlng, D.C., Makiver v. 
Missouri State Life Ins. Co., 296 
F. 716. 

Ala.— Kelly v. Hajiwick, 153 So. 269, 
278, 228 Ala. 336, citing CoxptlS 
Juris. 

Ariz.—^Pickwick Stages Corporation 
v. Williams, 287 P. 440, 443, 36 
Ariz. 620, quoting Corpus Jurlsu 
Colo.—^H. C. Lallier Construction & 
Engineermg Co. v. Industrial Com- 
mission, 17 P.2d 632, 91 Colo. 593. 
Fla.—Pillet v. Ershick, 126 So. 784, 
99 Fla. 483. 

Idaho.—^Erickson v. Edward Rutledge 
Timber Co., 191 P. 212, 33 Idaho 
179. 

111.—Johnson v. Swords Co., 3 N.E. 

2d 706, 286 Ill.App. 377. 

Ind.—^Kelley v. Dickerson, 13 N.B.2d 
635, 213 Ind. 624—Lake Erie & W. 
R. Co. V. Scott, 147 N.B. 316, 83 
Ind.App. 367—Sovereign Camp, W. 
O. W. V. Ferguson, 141 N.E. 366, 88 
Ind.App. 144. 

—McQueen v. Safeway Stores, 
244 N.W. 278, 214 lowa 1300—Muir- 
head v. Challls, 240 N.W. 912, 213 
lowa 1108—^Duncan v. Rhomberg, 
236 N.W. 638, 212 lowa 389. 

Ky.—Galloway Motor Co. v. Huff- 
man's Adm’r, 137 S.W.2d 379, 281 
Ky. 841—Davis v. Bennett's Adm’r, 
132 S.W.2d 334, 279 Ky. 799—Cas- 
tle V. Allen, 120 S.W.2d 219, 274 
Ky. 668—^Hall’s Adm'r v. Burton 
Produce Co., 88 S.W.2d 938, 262 
Ky. 36, citing Corpus Juris —^Nor- 
ton’s Adm*r v. Winstead, 291 S.W. 
728, 218 Ky. 488. 

La.—^Ellis V. Bdwards, App., 183 So. 
116—^Davis V. Texas Lumber Co., 
App., 146 So. 788, 789, citing Oor- 
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pus Juris—^Day v. Armour Pertil- 
izer Works, 8 La.App. 720. 

Md.—Baltimore & O. R. Co. v. State, 
for Use of Carbone, 181 A. 830, 169 
Md. 346. 

Mich.—Phinney v. Letroit United 
Ry. Co., 206 N.W. 124, 232 Mich. 
399. 

Minn.—Dell v. Marckel, 238 N.W. 1, 
184 Minn. 147. 

Miss.—Crosby v. Columbus & G. Ry. 

Co., 181 So. 139, 182 Miss. 771. 
Mo.—State ex rei. Metropolitan Life 
Ins. Co. V. Shain, 121 S.W.2d 789, 
343 Mo. 435, quashing certiorari 
Bailey v. Metropolitan Life Ins. 
Co., App., 116 S.W.2d 161—Sconce 

V. Jones, 121 S.W.2d 777, 343 Mo. 
362—^Bennette v. Hader, 87 S.W.2d 
413, 837 Mo. 977, 101 A.L.R. 1190 
—Woods V. Southern Ry. Co., 73 S. 

W. 2d 374—Russell v. Metropolitan 
Life Ins. Co., App., 149 S.W.2d 432 
—^Bvans v. Sears, Roebuck & Co., 
App., 129 S.W.2d 63—Smith v. Pro- 
ducers Cold Storage Co., App., 128 
S.W.2d 299—Goucher v. Woodmen 
Accident Co. of Lincoln, Neb., 104 
S.W.2d 289, 231 Mo.App. 673. 

Mont.—Wilson v. Davis, 103 P.2d 149, 
110 Mont. 366. 

Neb.—Markel v. Glassmeyer, 273 N. 
W. 33, 132 Neb. 716—Tongue v. 
Perrigo, 266 N.W. 737, 130 Neb. 
564. 

N.H.—^Bullard v. MeCarthy, 195 A. 
365, 89 N.H. 158. 

N.J,—Sharp v. Sears Roebuck & Co., 
9 A.2d 796, 123 N.J.Law 494. 
N.T.—Hili V. Erie R. Co., 224 N.Y. 
S. 640, 221 App.Div. 518—Queens 

6 Nassau Delivery Corporation v. 
Railway Express Agency, 273 N.Y. 
S. 199, 162 Misc. 299. 

Ohio.—^Whipp V. Industrial Commls- 
sion of Ohio, 27 N.B.2d 141, 136 
Ohio St. 631—^Dugan v. Industrial 
Commission of Ohio, 22 N.E.2d 132, 
136 Ohio St. 662—^Weaver v. In¬ 
dustrial Commission of Ohio, 181 
N.E. 894, 125 Ohio St. 466, citing 
Ck>rpus Juris, and affirmlng Indus¬ 
trial Commission of Ohio v. Weav- 
er, 187 N.E. 186, 45 Ohio App. 371 
—Lacey v. Helsey, 6 N.E.2d 699, 
63 Ohio App. 461—Industrial ‘Com¬ 
mission V. Forthman, 1 N.E.2d 158, 
61 Ohio App. 889. 

Okl.—Travelers Ins. Co. v. Minton, 
73 P.2d 422, 181 Okl. 806—Gibson 
Oil Co. V. Westbrooke, 16 P.2d 127, 
160 Okl. 26. 

Pa.—^Rich Hili Coal Co. v. Bashore, 

7 A.2d 802, 834 Pa. 449—Athas v. 
Fort Pltt Brewing Co., 188 A. 113, 
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ratdon was the facts taUdng through the party, or 
the party taltdxig about the facts.^* The test has 
also been declared to be whether the statcmcnt was 
made under sudi circumstances of physical shock or 
nenrous excitement as to predude Ihc likdihood of 


rcflcction and fabrication.^^ The admission of sudi 
testimony is justificd on tho frrouiui thai the siKin- 
tancity and luircflccted character of the statments 
arc tjikcn as sufficient safepiard of trustwnrthi- 
ncssi^t» and a suspicion of afterthoufrht will prevent 


8S4 Pai SIS—^Deater v. Penn Haoh. 
Co., 166 A. 846. 811 Fa. 291—Red- 
nck Y. Enapp Broa Co.. 198 A. 117. 
127 Pa Super. 93. 

R.I.—Zaanelle v. FetUne, 166 A. 236, 
61 B.I. 869. 

Tenn.—Riveralde SCill Co. v. Faraona 
141 S.W.8d 896—National Life & 
Aoddent Ins. Co. v. FollotU 80 B. 
W.2d 92. 168 Tena. 647. 

Tex.—DalUfl Rallwasr ft Tennlnal 
Co. V. Littla Giv.App., 109 B.W.8d 
289, error duimiuied—Bale y. Slov- 
ene, ClvApp.. 76 ELW.Sd 189—Ca- 
baalM V. Qrayburir Oil Co.. Clv. 
App., 60 S.W.2d 437. error refuned 
—Penhandle & 8. F. Ry. Co. v. 
Lalrd, CivJ^pp., 234 S.W. 806, dlo- 
mlaeed for wont of jurlediotlon. 
ITtah.—Jac^kaon v. Uloh Rapid TmnH- 
11 Ca, 290 P. 970, 77 Uloh 21— 
Zlo]i*B Co-op. Ncrcantile Innlitu- 
tlon V. Induelrinl Commlmlon of 
trtah. 262 P. 90. 70 Uteh 649. 
Wcwh.—Bamett y. Bull, 260 P. 886. 

141 Wuh. 189. 

22 Cajr. p 46] noto 89« 

A eomiloiLBiieH of appxoaOUBff 
deatti does not eupply Iho elemoiit 
of apontanelty. or dispense wlth the 
ncceaelty thereror,--CumlK‘rkiad Cas- 
ollne Corporation v. OTelds’ AdtnT, 
80 S.W.8d 88, 268 Ky. 417, auotlnff 
Ooipne J liTts - 23 C.J. p 40] nolo 89 
11 >]. 

DeOlanitlogu of «Uxd peanonsp to 
bo eonsldered ae pari of res Kostic, 
mvwt bo pari of traniuwllon, and un¬ 
der euoh clrounuilaneOH oh Ihal their 
spoatoneily in aiuiured.—JohnM tTn- 
dcrtoklna Co. Y. XlvsH-Mlrlckliuid 
Traaefor ft Storavo Co.. 104 6o. 250, 
213 Ala. 78. 

To be udmlHslble tho fltatemont 
Hhould bo In tho naturo oC an ex¬ 
clamat Ion.—Raki* V. InduHlrlal Com- 
mlHsioa of Ohlo, 33 N.10.3d 130, 126 
Ohlo Rt. 037, afUrminir Itoko v. Jn- 
duHtrlal CommiHHlon. 22 N.Jn.2d 1017, 
02 Ohio App. 20. 

a mm e dla te epu of teaimacttoaL 
Only that whlch Is said or done un¬ 
dor ImmedUte spur of tranMietlon 
booomoB puTt of traniuictlon Uw^lf 
and Is admiHsIble as r«‘H 
Ilorpor V. HlKhway Mo(<ir Fn*ifrht 
Unos, Tex.Clv.App., 80 S.W.8d 448. 
error dismlssed. 

Toluatear ohsBffes Ia haUts of 
plaintUt after the publicatton of tht* 
libel, In a suit for llbel, whleh could 
bo eoslly slmulnled, an» Ineompetent. 
—Blidiop V. New York Times Co., 
186 .N.BI 846, 288 N.Y. 440, n»verH- 
Ina 184 N.Y.S. 87«. 194 App.Dlv. 881. 


48. U.S.—rroi»chel v. IT. R. C.O.A. 
Minn, 69 F.2d 648, S60, quotiiiK 
Ooxpfus Joxls. 

Ark—riibf»r*v p»iuh (troc»c»m v. (Mem¬ 
ento, 102 S.W.3d 836. 193 Ark. «08. 

Inu--IU»u Hlfir Yeast Co. v. Rhnekle- 
ford, 171 N.H. 303. 81 Ind.App. 370. 

Ry.—Cumberland (lasollne Corponi- 
llon V. Fleld’s Adm'r. 80 RW.Sd 28, 
268 Ky, 417, quotlnir Ooipus dToxls 
—^Davln V. Bums' Adm'x, 269 S.W. 
763, 307 Ky. 703. 

Ko.—^Ru(>ther v. Knosas City Llidit 

I & Power Co., 270 RW. 106. 220 
MoJtpp. 463. 

N.O.—Queen City Coach Co. -v, Lei», 
11 RSL3d 841. 347, 818 N.C*. 32l>. 
Qiiollnff Ooxpns Jaxis—Ibitehelor v. 
Atlantic Ooasl Lino R. Co., 144 S. 
n. 642, 190 N.C. 84, 6» A.L.IL 1091 
—younff V. Htewnrt, 131 R.K. 736, 
728, 191 N.C. 297. quotlnff Cocpos 
•TudlB. 

Okl.—Jai^kson y. iredlund. 10 l*.?d 
286. 167 Okl. ]4- -Htrtndard Aeri- 
denl Ins. Oa v. Jinker. 59X P. 962. 
146 Okl. 100—Hehnlf v, Coyle, 249 
P. 947. 121 Okl. 22«. 

B.C.—Funclertiurk v. XHiwell, 1«7 B.K 
742, IKl R(\ 412. 


voieinff v. Onni\<an. 

118 A. 769. 4t K.I. 4.*i3. 

44 . t^l.—Shiiwalti*r v. \VfSl**pn IVm*. 
R. Cn., tH6 l*.2<l MCi. pn«tr upinHia 
App., 96 P.2«i 961. 

Towa.--Stukas v. IVorn* M. lYutt. 
IloweU <V., 176 N.W. M, 1\S luw» 
878. 

Kan.—WmiTi* v, Kiiiy, e,*»» I*, jsj, 
260, 114 Ksn. :i2t< v. 

X^lu Inv. «'•%.. Im» I*, .“.j, 7 » Kun. 
483. 131 Alii.RK. Rml*. 

Ky.— Nnrtiin*s .\«1in*r v. 

291 »A\\ 723. 21K K». 
Milln.>-fr(^lflnor v. M. St. 

l\ A P. Ki. iSi.. 2,-fI X W. «;|. 19« 
2liiin. 277. in N*.\V. 

67«, 19m Minn. 29«, d**- 

nled M., St. p, p. n. 

(^». V. 3| S.«*f. 292 

l\R 661. 7H L.9>|. 

NmT." V, iibt nr. 17.1 A. 

621. Itl SJA4iyk‘ r».V 
Pa.*'See Muliic V, l'M;)itm;h A U 
K. II. (V. 2 Vtty.UJI, 191. 

\Vb.- Sirlniw S» b.rtiiibur,ti>r, 215 
N.W. 2«?. 210 Wi(. tld 

Mldiaee htld iasafleieut «m rhnw 
ehi*i*k or Iti^e nf |||«•|lrM1 


Tex.—liiinderM v, OvemkiT, (Mv.Api».. 
141 RW.2d 461. 466. error liis- 
mlHH(»d, Judffment eiureet, rltlnp 
OOTpiis OTnils—lilehimlHt»!! v. Wnl- 
son, CIv.App., 106 R\V.2d 473, er- 
r«)r dlHmlsi«»d. 

Vh.—ITploh V. Conimnnw«*alth. 2 RK. 
2d 337, 339, 172 Vn, 654, fiuofiiiit 
Corpus jrurls. 

22 C.J. p 461 note 90. 

'The term 'n»H ip*Hln»* Ih not n no*n' 
shibboleth hy an IiidlHeriniinnti* use 
of whleh every uiiewnm Ht(iti*nii'nl 
nuide durIiiK a pnrtleular ImniuoMioii 
or oeeiiirenee is b» be ndinitleil. 11 
1 h a duetrine whleh n*eoffnisi>H timt, 
under c<»rtsin cireuniMtiinees, n ilee- 
lamtlon nmy be of sueh siNititiinfiiUK 
utlerune<* tbiit, meliiphorienily, it Is 
an <»vent H|N»nklnK Ihronsh tlu- m-r- 
Hon, ns dlHttnffttlsheil fnun n is*n,iin 
inerely nnrmlliiff the delinis of nti 
event.”—Ileek v. liye, 92 P,2d 1113, 
1117, 800 Wash. 1, 127 A.UIt, 1022. 
M speaUar fov Itsilf 
lb»H Kestie uiny be wiid to 1 m* the 
«et siH»nklnfr for llself, not whnt 
bystauders siiy w!i<»n teltinjr «bou! 
the aet. 

Neb,—Roli V. (1|NM»iinMky, 363 NAV. 
OKI), 126 Neb, 61«. 

Wls.--Kn*iisin V- Chienico ft N. \V. 
uy. Co.. 316 N.w, 0O«, 1U4 WlH. 
4«0. 

noft wttaess spssfelaF 

li<»H xestir evideitee is not the wlt- 
nvss speakiBR but the tninsiuMicia 
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sesfs» nile. Sllliiir, \ 11!\,. isrev 

hioitifl l«ifs»s. ISO St*. 179 Itui^ 

r>6M. 

BfeartllBir oeeasum 

To r«»ii»bT M.i*in*en«*, tulni,» • iji 
impt of ibe n'h *vj ne ib, r* nnwi 
bfive iiriti a MirlniK •■•«•oij. 

efontiiis ■ n**ush Iu i*ri«J':. ittrvfeift 
; exeitenielil, sihI reisl* r th* 
s|ioiitaiifH»iis aiifl iii.ref*! e«ni*; ('.krier 
, V. i\ K. Sinnh «V. 1*^1 ,\.\V. .'.•e 2ti3 
,AIieh. 621 Kroin‘iti inr- 

^ lH»eUe. 27^ N.U*. i:.\ .'h| Mi-M' ||.- 
;Se\tMii V. iMliiirikt. 272 \ \\. a.j:. 
i Alieli. 2N' lbfs*r. %. Itiy 

I City It. tN»., ITirf XiWi 7*1. 1'. 
j 19«. 

• Vfntb ao test 

I **Tbi' eontn*lliiis i/.. tiitl uluth- 
jer the sfiiiiiiieni nenir ;** pifiluMy 
I trtie, but ulsiher if a-*!! «il a 
time wluii fbe ileeMr-int tu 
a raliii, redi-etlv*», nisI d«:;ler 4 te 
stlite nf nntsi in riiiM» hne. le 
fnbriefite n stjit* n,* qt, tf b» 
then*by ntnrtituiiin; Mie a 

tiarriitlvi* of n ictN* 

\Vher*« the eireuill. om III fhijt 

«•nse. sbtiw ih;it ibe was 

mnde while tbe *b el m 

sueb a st.*ite nf iiitiol, n •. iMrott- 
temi wlieibiT whn he t»s»l 1% lin ¬ 
or fnisr." bh-e^khitu iMu.tnt l;ui- 
l••Use TiiiiIht Co.. 191 V, j];, •JU aa 
Idaho 179. 

4R i;.R-9Vn Striet Uinoli Defid 
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the reception of the statement.^® The rule admit-. to the effect that an unsworn statement is evidence 
tingf spontaneous declarations meets the needs of of what it asserts, when it is so connected with the 
justice when other evidence of the same fact cannot transaction as a whole that the utterance may fairly 
be procured,^7 the modern tendency is toward be regarded as an expression of feeling forced from 
the extension of the rule.^S The resuit has heen the declarant by the pressure of the circumstances 
a very general recognition of spontaneity as a suf- under which it was made, rather than the narrati ve 
ficient substitute for the requirement of contempo- resuit of thought.^® 

raneous connection, and the establishment of a rule Statements which are merely self-serving are no 


Co. V. Hillen, C.C.A.Mich., 119 F.2<1 
307—Overland Const. Co. v. Sydnor, 
C:.C.A.Ohio, 70 P.2d 338—Chesa- 
peake & O. Ry. Co. v. Mears, C.C. 
A.Va., 64 P.2d 291—Missouri State 
Life Ins. Co. v. Makiver, C.C.A.Pa., 
4 P.2d 185, affirming, D.C., Makiver 
V. Missouri State Life Ins. Co., 
296 P. 715. 

'Conn.—Perry v. Haritos, 124 A. 44, 
100 Conn. 476. 

Ky.—^Davis v. Bennetfs Adm’r, 132 
S.W.2d 334, 279 Ky. 799—Louis- 
ville & N. R. Co. v. Rowland’s 
Adm’r, 286 S.W. 929, 215 Ky. 663. 
Mich.—Proman v. Banquet Barbecue, 
278 N.W. 758, 284 Mich. 44. 

Mo.—Sconce v. Jones, 121 S.W.2d 777, 
313 Mo. 362. 

Mont.—Sellers v. Montana-Dakota 
Power Co., 41 P.2d 44, 99 Mont. 
39. 

N.H.—Semprlni v, Boston & M. R. 

R., 179 A. 349, 87 N.H. 279. 

Tox.—Panhandle & S. P. Ry. Co. v. 

Huckabee, Civ.App., 207 S.W. 829. 
W.Va.—Collins v. Bquitable Life Ins. 
Co., 8 S.B.2d 826, 826, 130 A.L.R. 
287, citing Corpus Juxifc 
23 C.J. p 461 note 91. 

SpoxLtauelty substitute for oatb 
Pa.— Rudisill V. Cordes, 5 A.2d 217, 
333 Pa. 544. 

Tbie basis for this circumstantial 
probability of trustworthiness is that 
in the stress of nervous excitement 
the reflective faculties may be sUlled 
and the utterance may become the 
unreflectlnff and sincere expression 
of one’s actual improssions and be- 
lief.—Showalter v. Western Pac, R. 
Co., Cal., 106 P.2d 896, prior opinion, 
App., 96 P.2d 964. 

4ew U.S.—^Wicker v. Scott, C.C.A, 
Ohio, 29 P.2d 807. 

Arlz.—Pickwick Stages Corporation 
V. Williams, 287 P. 440, 442, 36 
Ariz. 520, quoting Corpus Juris- 
22 C.J. p 461 note 92. 

*'It is not necessary to the exclu- 
slon of such lestimony that it be 
shown that the person making the 
statement dld deliberate, design, or 
fabricato it, but it is necessary, to 
render the evidence admissible, that, 
under the conditions and circum¬ 
stances prevailing during the mo- 
ments of tenseness, the one making 
the statement was reasonably pre- 
cluded from coolly deliberating or 
designing so as to fabricate in his 
own interest."—Holland v, Owners' 


Automobile Ins. Co. of New Orleans, 
La.App., 166 So. 780, 782. 

Number of oar 

PlalntifE's testimony that man got 
number of truck as it was backing 
ofC curb after striking plaintifC, and 
wrote number on paper and gave it 
to plaintlff, was not admissible as 
“res gestse” in that his action was 
dictated by thought.—^Davis v. Texas 
Lumber Co., La.App., 146 So. 788. 

Statement ezculpatovy in charac¬ 
ter was held inadmlssible although 
made within a minute after the main 
fact, where it was not free from ali 
suspicion of device or afterlhought.— 
Chapman v. Glilmore, 143 S.E. 773, 38 
Ga.App. 297. 

Taint of fabzlcation exoluded 

Evidence of statements made by an 
injured person after injuries are sus- 
tained is inadmlssible unless state¬ 
ments were a part of transaction so 
nearly coincident with it that taint 
of fraud and fabrication is excluded. 
Worley v. International Travelers 
Assur. Co., Tex.Civ.App., 110 S.W.2d 
1202, error dismissed. 

47. N H.—Murray v. Boston, etc., R. 
Co., 64 A. 289, 72 N.H. 32, 101 Am. 
S.R. 660, 61 L.R.A. 495. 

22 C.J. p 461 note 93. 

48. Minn,—Jacobs v. Village of 
Buhl, 273 N.W. 246, 199 Minn. 672. 

22 C.J. p 461 note 94. 

48. U.S.—Rast V. Mutual Life Ins. 
Co. of New York, C.C.A,S.C., 112 
P.2d 769—Somogyi v. Cincinnati, 
N. O. & T. P. Ry. Co., C.C.A.Ky., 
101 F.2d 480—Chesapeake & O. Ry. 
Co. V. Mears, C.C.A.Va., 64 P.2d 
291. ■ 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 896, overruling ali 
' prior inconsistent cases, prior opin¬ 
ion, App., 96 P.2d 964. 

Conn.—Perry v. Haritos, 124 A. 44, 
100 Conn. 476. 

Ky.—Sparks Bus Line v. Spears, 124 
S.W.2d 1031, 276 Ky. 600—Pried- 
man Co. v. Priedman, 113 S.W.2d 
1172, 1174, 272 Ky. 205, citing Cor- 
pus Juris —^Provident Life & Acci¬ 
dent- Ins. Co. of Chattanooga, 
Tenn., v. Diehlman, 82 S.W.2d 350, 
269 Ky. 320—Honaker v. Crutch- 
fleld, 67 S.W.2d 602, 247 Ky. 496— 
National Life & Accident Ins. Co. 
V. Hedges, 27 S.W.2d 422, 425, 233 
Ky. 840, citing Corpus Juris. 
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La.—Donaldson v. Rlddling*s Succes- 
sion, App., 145 So. 804. 

Md.—Patterson v. Baltimore & O. R. 

Co., 106 A. 169, 133 Md. 276. 

Mo.—^Bennette v. Hader, 87 S.W.2d 
413, 337 Mo. 977, 101 A.L.R. 1190— 
Talbert v. Chicago, R. I. & P. Ry. 
Co., 284 S.W. 499. 314 Mo. 362— 
Landau v. Travelers* Ins. Co., 267 
S.W. 376, 306 Mo. 663—Pryor v. 
Payne, 263 S.W. 982, 304 Mo. 660 
—^Russell V. Metropolitan Life Ins. 
Co., App., 149 S.W.2d 432—Sculley 
V. Rolwing, App., 88 S.W.2d 394— 
Noland v. Morris & Co.i 248 S.W. 
627, 212 Mo.Ai^p. 1. 

Neb.—Roh v. Opocensky, 263 N.W. 
680, 126 Neb. 518. 

N.J.—Slayback Van Order Co. v. 
Biben, 177 A. 671, 116 N.J.Law 
17—Wickham v. Monmouth Memo¬ 
ria! Hospital, 162 A. 891, 10 N.J. 
Misc. 1086. 

Pa.—Ceccato v. Union Colheries Co., 
15 A.2d 401, 141 Pa.Super. 440— 
Smith V. State Workmen's Ins. 
Pund, 14 A.2d 664, 140 Pa.Super. 
602—Broad Street Trust Co. v. 
Heyl Bros., 193 A. 397, 12g Pa. 
Super. 65—McMahon v. Bdward G. 
Budd Mfg. Co., 164 A. 850, 108 Pa. 
Super. 236—Smith v. Welsh Bros., 
166 A. 698, 102 Pa.Super. 64. 
Tenn.—Pruitt v. Williams, 106 S.W. 

2d 892, 21 Tenn.App. 171. 

Tex.—^Western Union Telegraph Co. 
V. Brown, Civ.App., 297 S.W. 267— 
St. Louis, B. & M. Ry. Co. v. Wat- 
kins, Civ.App., 246 S.W. 794. 

Va.—Ellis V. Virginia Ry. & Power 
Co., 110 S.B. 382, 132 Va. 24. 

W.Va.—Collins v. Equilable Life 
Ins. Co., 8 S.E.2d 826, 130 A.L.R. 
287. 

Wyo.—Bankers Life Co. v. Nelson, 
108 P.2d 684, rehearlng denied 111 
P2d 136. 

22 C.J. p 461 note 96. 

‘What the law altogether distrusts 
is not after-speech, but after- 
thought.*’ 

U.S.—Halleck v. Hartford Accident & 
Indemnity Co., C.C.A.Tex., 76 r.2d 
800, 803.’ 

Ga.—Travelers’ Ins. Co. v. Sheppard, 
12 S.E. 18, 26, 85 Ga. 751. 

Minn.—^Arnold v. Northern States 
Power Co., 297 N.W. 182, 188. 
Mont.—Sullivan v. Metropolitan Life 
Ins... Co., 29 P.2d 1046, 1060. 96 
Mont. 254. 
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part of the res gestae,tinless the circumstances are 
sudi as dearly to exdude the idea of premedita- 
tion, in which case the self-serving character of 
the statement does not preclude its admission.®^ 

§ 418. - Determination as to Spontaneity 

in General 

The burden rests on the party ofTerlng a statement 
to Show that It Is In fact spontaneous, and tf It appears 
that thcre was sufficient opportunity top Inventlon or 
fabrication It will be rejected. 

The burden rests on the party who offers a deda- 
ration as part of the res gestse to show that it was 
ih fact spontaneous,52 and the admissibility of ev- 
idence as part of the res gestae is, of course, a ques- 
tion for the court to dedde and it should not be left 
to the jury.52 Xq be admissible it must appear 
that such statement was made under circumstances 
showing lack of opportunity for reflection,^®^ or, as 


sometimes stated, it must be such as to exclude the 
idea of premeditation,55 and if under the circum- 
stances it appears that a sufficient opportunity for 
the invention or fabrication of a story was afforded 
the statement will be rejected.^® The impossibility 
of formulating any prccise rulc as tf> when a state¬ 
ment should or should not be regarded as s]>oiitane- 
ous, and the rcsulting necessity that each case shall 
be determined according to its own peculiar facts, 
have led to a very general adoptiim of the view that 
the determination as to spontaneity is a niaiter rest- 
ing in the discretion of the triai court.S" The pro- 
priety of this view, however, has heen scriously 
questioned, on the ground that it places the rights 
of the parties, as to the use of hearsay in one of its 
most dangerous forms, largely on the decisi*ui of a 
preliminary question of fact, which it is difficult, if 
not practically impossible, to review.^'*» ainl it has 
even been held that whether a statement shouhl be 


Zn. Vermout the text nile Is not 
followed, it helng held that the state¬ 
ment must he contemporaneous with 
the Principal fact —Gk)ulette’s AdmT 
V. Grand Tnink Ry. Co., 107 A. 118, 
98 Vt 266. 

BO. Ga.—Gullatt v. Thompson,- 6 S. 

B.2d 447, 61 Ga.App. 263. 

Mo.—^Robyn v. New Amsterdam Caa- 
ualty Co., App., 257 S.W. 1066. 
Teae.—Brlghtwell v. Scott, Clv.App., 
111 S.W.2d 739, error dismissed. 

22 C.J. p 462 note 99. 

A report marie by d6fendant*s em- 
ployees who examined the englne on 
which plalntlff was Injured for the 
purpose of ascertainlng whether any 
defecc exlsted Is self servlng, and, 
when made with deliheratlon at a 
time wholly disconnected with the 
main event, it cannot he admitted as 
part of the res gestee.—Aly v. Ter¬ 
mina! R. R, Ass’n of St. Louls, 78 
S.W.2d 851, 83$ Ho. 840. 

Considexatton of Interest 

Iu determlnlng whether evidence is 
admissible as part of *Tes gestae,” 
the trlal court can conalder the de- 
clarant's interest, whether declara- 
tlons are agalnst Interest, ajid the 
Incentive to color the facts or dellb- 
era-tely make a fabrication of thein. 
—^Martin v. City of Corsicana, Tex. 
Clv.App., 130 S.W.2d 405, error dis¬ 
missed, judgment correct. 

Testlmony hy party 
The rea gestae doctrine should not 
be extended to permit a party to tes- 
tlfy to his own self-serving declara- 
tions.--PerkIns v. Great Northern 
Ry. Co., 188 N.W. 664, 162 Minn. 
226. ■ 

Bl. Ky.— Commonwealth Life Ins 
Co. V. Clarke, 123 S.W.2d 811. 276 
Ky. 151. 

Mo.—Edwards v. Ethyl Gasoline Cor¬ 
poration, 112 S.W.2d 656, 660, 842 


Mo. 98. Quotlng Corpus Jorls—Ben- 
nette v. Hader, 87 S.W.2d 413, 337 
Mo, 977, 101 A.L.R. 1190—Cofeey v. 
S. S. Kresge Co., App., 102 S.W.2d 
161—^Weller v. Weaver, lOO S.\V.2d 
694, 281 Mo.App. 400. 

N.H.—Semprini v. Boston & M. R. 

R., 179 A. 349, 87 N.H. 279. 

S.C.—Carson v. McCaskill, 90 S.B. 
108. 111 S.C, 616. 

22 C.!. p 230 note 65, p 462 notes 1, 2. 
52. U.S.—^.astna Life Ins. Co. v. 
Kem-Bauer, C.C.A.OkL, 62 F.2d 
477. 

111.—^Johnson v. Swords Co., 3 N.E.2d 
706, 286 IlLApp. 377. 

Mich.—Sanborn v. Income Guaranty 
Co., 221 N.W. 162, 244 Mich. 99. 
Mo.—^Polk V. Mlssouri-Kansas-Texas 

R. Co., 142 S.W.2d 1061, 1064, 346 
Mo. 793, auoting Corpus JHizls— 
Sconce v. Jones, 12l SW,2d 777, 
782, 843 Mo. 362, clting Corpus Jtu 
ria—Woods v. Southern Ry. Co., 73 

S. W.2d 874, 877, QUOtlng Corpus 
jtujis—Hatfleld v. Southweslern 
Grocer Co., App., 104 S.W.2d 717 
—Brashear v. Missouri Pac. R. Co.* 
App., 6 S.W’.2d 650. 

N.C.—Staley v. Royal Pinos Park, 
162 S.E. 202, 202 N.C. 156. 

22 C.J. p 462 note 3. 

53. Ind,—Lake Brle & W. R, Co, v. 
Scott, 147 N.B. 316, 83 Ind.App. 
357. 

N.H,—Nawn v. Boston & M. R, R., 
91 A. 181, 77 N.H. 299. 

Tex.—Texas Employers Ins. Ass'n v. 
Shifflette, Clv.App., 91 S.W.2d 787, 
error dismissed. 

Question of law for oouzt 
Ga.—Gsry v. Augusta Southern R. 
Co., 102 S.B. 184, 24 Ga.App. 722. 

54. TJ.S.—Fort Street Union Depot 
Co. V. Hillen, aC.A.Mioh., 119 F.2d 
307. . 

Mo.—Russell V. Metropolitan Lifo 
Ins. Co.,, App., 149 S.W.2d 432. 
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The material ingoiry whether 

the statrmentK wt^re nt it tkme 

and undor «uch a.s to 

Induce the thai y wt n* not 

the roHUlt of rot!iM*ti(»ii niid pri^iiu*dl- 
tation.—Tongur v. 263 N.W. 

737, 130 Neh. 664. 

55. Tex.—TexftH Ktnpb«yers Ins. 

AM.M'n V. SluIHelti*. 91 R. 

W.2d 787, error UtMuiserd, 

se- Ind,—I*nkf» Krie * \v. ii c*», v. 
Seott, 147 N.R Sir». Ina.Aip. 33T 
—Sovrreign \\\ <♦. W, v. 

FerguHon, l4l N.R v* Ind.Ajtp, 
144. 

Mo.—WoodK V, SMwih»*rn Uv. O*».. 73 
S.W.ad 374. 377, Coipus 

Juris—Kvnnti v. Sf*;lr^. Kn* 4: 
Co., App.. 139 S.\V.i;i| :*3. 

Tex,—Wall & Stahr v. Ih-rger, 
Clv.App., 212 «.W. 973, 

22 C.J, p 462 note 4. 

57. 111.—Johnj^nn V. Rw^nji, ^ 

K.K.2(I 7i»f>. ave tU.Api». :t7T. 
Ind.—Kelley v, l>»rkerw>n. 13 N,R2d 
535. 213 Ind. «24. 

Minn.—0‘Conn«r v. Clio-agn. M.. St. 
I^ A P. Ky. ”3! X W, tj7l, 190 
Minn. 277, foIh*w.-d in a.Mi N.W. 
670, 190 Minn. 29», eertiornrl de- 
nled Ohieago, M.. HI. V, A K. It. 
Co. V. 0'Connor, 61 S.rt. 292 

U. S. «51, n 

Mo,—Woods V, Southern Ity. 73 
S.W.2d 3T4. 

Tex,—Panhnndie A S. p. Ky. v. 

Huckabee, Clv.App., 207 H.W, 329. 
22 aJ. p 463 noto 6. 

Some elemeut of dlserstloa 
Cal.—Showalter v. WVsstcrn Pne. U, 
Co., 106 p.2d « 96 , pHor opituon, 
App., 9$ X*2a 964. 

Ba, Colo,—Kquitahle Mut. A»-e. Ass’n 

V. MoClusky, 29 i*. 3^3, i iN^Ut.App. 
473. 

Or.—Sulllvan v. Ori^gon K. & Nav. 
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considered as part of the res gestse is a matter to be 
determined by the jury.59 

g 419 , - Elements for Consideratiori 

A number of circumstances, such as the time elapsed, 
the condition of the declarant, the influence of interven- 
Ing occurrences, and the nature and clrcumstances of the 
statement will be considered In determfnlng Its spon- 
tanelty. 

While it is obvious that a declaration or an act is 
usually spontaneous in proportion as it is near, in 
point of time, to the occurrence which calls it forth, 
the circumstances of the case or the nature of the 
statement may be such as to offset any inference 
as to spontaneity which might otherwise arise from 
proximity or remoteness in point of time.®® The 
element of time is, therefore, not controlling, but 
merely of importance, on the question of spontanei¬ 
ty. Thus, while declarations made “immediately” 


after the main event have been received in a large 
number of cases,there are niimerous other cases 
in which declarations have been rejected notwith- 
standing the proximity in point of time thus indicat- 
ed.®3 So, while the closeness of connection, indi- 
cated by various indefinite expressions, as “almost 
immediately after,“just after,”®® “just right aft¬ 
er,”®® “shortly after,”®'^ “soon after,”®® *'a few min- 
utes after,”®® “a very few minutes afrer,”*^® or “a 
short time after,has been held to render the 
statement competent, the courts have rejected state- 
ments alleged to have been made ‘'almost immedi¬ 
ately after,”72 “a few minutes after,”^® “several 
minutes after,”74 “shortly after,”7® “just after,”7® or 
“several hours after,”77 the main event. The same 
divergence of opinion is found in cases in which the 
time elapsed is definitely stated. Thus a declaration 
or act has been received where it followed the main 
event by the space of one minute,7® two minutes,7® 


Co., 7 P. 608, 12 Or. 392, 63 Am.R. 
364. 

69. Mont.—State v. Tlffhe, 71 P. 8, 
27 Mont. 327. 

eo. Cal.—Loslebeu v. Callfomla 
State Life Ins. Co., 6 P.2d 1012, 119 
Cal.App. 556. 

Minn.—Perkins v. Great Northern 
Ry. Co., 188 N.W. 664. 162 Minn. 
226. 

22 C.J. p 462 note 97, 8, p 463 note 9. 

61. U.S.—Missouri State Life Ins. 
Co. V. Makiver, C.C.A.Pa., 4 F.2d 
185, afflrmingr, D.C., Makiver v. 
Missouri State Life Ins. Co., 296 
P. 715. 

Arlz.—Pickwlck Stages Corporation 
V. Williams, 287 P. 440, 36 Ariz. 
620. 

Conn.—Perry v. Haritos, 124 A. 44, 
100 Conn. 476. 

Idaho.—Erickson v. Edward Rutledge 
Timber Co., 191 P. 212, 83 Idaho 
179. 

lowa.—Stukas v. Warfleld, Pratt, 
Howell Co., 176 N.W. 81, 188 lowa 
878. 

La.—Holland v. Owners' Automobile 
Ins. Co. of New Orleans, App„ 166 
So. 780. 

Minn.—Jacobs v. Village of Buhl, 
273 N.W. 246, 199 Minn. 672—Lin- 
deroth V. Kieffer, 203 N.W. 416, 162 
Minn. 440. 

Mo.—Bailey v. Metropolitan Life Ins. 
Co., App., 115 S.W.2d 161, certiora¬ 
ri Quashed State ex rei. Metropoli¬ 
tan Life Ins. Co. v. Shaln, 121 S.W. 
2d 789, 843 Mo. 436—Cramer v. 
Parker, App., 100 S.W.2d 640— 
Scism V. Alexander, 93 S.W.2d 36, 
40, 230 Mo.App. 1176, citing Cor¬ 
pus Juris—Brashear v. Missouri 
Pac. R. Co., App., 6 S.W.2d 660. 

Mont.—Sullivan v. Metropolitan Life 
Ins. Co., 29 P.2d 1046, 96 Mont. 264, 

N.J.—Slayback Van Order Co. v. Bl- 
ben, 177 A. 671, 116 N.J.Law 17. 
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S.D,—Chiles V. Rohl, 201 N.W. 164, 
47 S.D. 680. 

Tex.—Texas Bmployers Ins. Ass'n 
V. Shlfflette, Civ.App., 91 S.W.2d 
787, error dismissed—Heaton v. 
Globe Indemnity Co., Civ.App., 71 
S.W.2d 328, error dismissed. 

Utah.—Jackson v. Utah Rapid Trans¬ 
it Co., 290 P. 970, 77 Utah 21. 

Wis.—Kressin v. Chlcago & N. W. 

Ry. Co., 216 N.W. 908, 194 Wis. 480. 
22 C.J. P 463 notes 10, 11. 

62. Ark.—Intercity Terminal Ry. Co. 

V. Worden, 6 S.W.2d 647, 177 Ark. 
464. 

Ind.—^Red Star Teast Co. v. Shackle- 
ford, 171 N.E. 302, 91 Ind.App. 370. 
Okl.—Jackson v. Hedlund, 10 P.2d 
386, 167 Okl. 14. 

Pa.—Redrick v. Knapp Bros. Co., 193 
A. 117, 127 Pa.Super. 92. 

22 C.J. p 463 note 12. 

63. Ga.—^Pool V. Warren County, 61 
S.E. 328, 123 Ga. 205, 206. 

22 C J. P 463 note 13. 

64u U.S.—Pierce v. Van Dusen, Ohio, 
78 F. 693, 24 C.C.A. 280, appeal dis¬ 
missed 19 S.Ct. 879, 43 L.Bd. 1184. 
Mich.—Jolman v. Alberts, 158 N.W. 
170, 192 Mich. 25. 

Wis.—Johnson v. St. Paul, etc., Coal 
Co., 106 N.W. 1048, 126 Wis. 492. 

65. Ky.—Louisville & N. R. R. Co. v. 
Earrs Adm’x, 22 S.W. 607, 94 Ky. 
368, 16 Ky.L. 184. 

66. N.C.—Seawell v. Carolina Cent. 
R. Co., 44 S.E. 610, 132 N.C. 866, 
45 S.E. 850, 133 N.C. 515. 

67. Okl.—Herring v. Hood, 166 P. 
263, 66 Okl. 787. 

88. Pa.—TomczaJk v. Susquehanna 
Coal Co., 96 A- 466, 260 Pa. 826. 

66. Neb.—Roh v. Opocensky, 261 N. 

W. 102, 126 Neb. 661. 

Okl.—Henry Chevrolet Co. v. Taylor, 
108 P.2d 1024. 
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Utah.—State v. Rasmussen, 68 P.2d 
176, 179, 92 Utah 367, citing Cor¬ 
pus Juris—Balle v. Smith, 17 P. 
2d 224, 231, 81 Utah 179, citing 
Corpus Juris. 

22 C.J. p 463 note 19. 

70. Nev.—State v. Ah Lol, 6 Nev. 99. 

71. La.—State v. Poley, 86 So. 886, 
113 La. 62, 104 Am.S.R. 493. 

Wash.—State v. Smith, 67 P. 70. 26 
Wash. 354. 

72. N.T.—Norris v. Interurban St. 
R. Co., 90 N.Y.S. 460. 

73. Ala.—^Ashworth v. Alabama 
Great Southern R. Co., 99 So. 191, 
211 Ala. 20—Birminghara & A. Ry. 
Co. V. Campbell, 82 So. 546, 203 
Ala. 296. 

22 C.J. p 464 note 23. 

74. Ala.—Pitts V. State, 37 So. 101, 
140 Ala. 70. 

Ark—Hot Springs St. R. Co. v. Hil- 
dreth, 82 S.W. 245, 72 Ark. 572. 

75. Utah.—^Balle v. Smith, 17 P.2d 
224, 81 Utah 179. 

22 C.J. p 464 note 26. 

78. Ind.—Indlanapolis St. R. Co. v. 
Whitaker, 66 N.B. 433, 160 Ind. 126. 

77. Neb.—^Toung v. Johnson & Blind, 
202 N.W. 463, 113 Neb. 149. 

Or.—Hartley v. State Industrial Ac¬ 
cident Commission, 261 P. 71, 123 
Or. 310., 

78. Ky.—Roberts v. Louisville R. 
Co., 181 S.W. 1131, 168 Ky. 230. 

N.C.—Seawell v. Carolina Cent. R. 
Co., 44 S.E. 610, 132 N.C. 866, 45 S. 
E. 850, 133 N.C. 616. 

79. Ky.—Louisville & N. R. Co. v. 
Horlon, 219 S.W. 1084, 187 Ky. 617. 

Ohio.—^Williamson v. Shobe, 24 Ohio 
N.P., N.S.. 633. 

Tex.—Southwestem Portland Cernent 
Co. V. Graves, Civ.App., 208 S.W. 
979. 

22 C.J. p 464 notes 28, 29. 
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likewise statements made twenty mintites,^ twenty- 
five minutes,4 thirty minutes,^ forty minutes,^ for- 
ty-five minutes,7 one hour,8 one hour and a half,^ 
two hours,iO three hours,ii four or five hours,i 2 
eight to twelve hours,i3 ten hours,!^ twelve hours,!^ 
or a dayi® after the main event. It has been sought, 
but unsuccessfully, to introduce as res gestae state¬ 
ments made a number of days,l7 nearly a week,i8 
a week,i9 ten days,20 three weeks,2i six weeks,22 
three months,23 six months,24 and even more than a 
year,25 after the main event. 


Condition of declarant. A consideration of im- 
portance in determining the question of spontaneity 
is how far the fact out of which the declaration 
arises is of a nature to create a more or less per¬ 
manent impression on the mind of declarant.^^ A 
statement will ordinarily be deemed spontaneous if, 
at the time when it was made, the condition of de¬ 
clarant was such as to raise an inference that the 
effect of the occurrence on his mind stili contin- 
ued, as where he had just received a serious inju- 


Mo.—Grotjan v. Thompson, App., 140 

S. W.2d 706. 

Forty mlxLutes to one honr 
Okl.—Roy V. St. Louia-San Franclsco 
Ry. Co., 4 P.2d 1038, 163 Okl. 270. 

7. U.S.—Bonner v. Texas Co., C.C.A. 
Tex., 89 F.2d 291—Standard Oil Co. 
of New Jersey v. Neville, C.C.A.W. 
Va., 48 P.2d 680. 

N.Y.—^Muessling: v. Lelsner, 224 N. 

T. S. 689. 221 App.Div. 624. 

22 C.J. p 466 note 64. 

8. Mo.—Sconce v. Jones, 121 S.W.2d 
777, 343 Mo. 362. 

Pa.—^Watson v. A. M. Byers Co., 14 
A.2d 201, 140 Pa.Super. 246. 

W.Va.—Collins v. Eauitable Life Ins. 

Co., 8 S.B.2d 826, 130 A.L.R. 287. 

22 C.J. p 465 note 55. 

9. Ga.—Usry v. Augusta Southern 

R. Co., 102 S.E. 184, 24 Ga.App. 
722. 

Ind.—G. W. Opell Co. v. Phillips, 169 
N,E. 354, 90 Ind.App. 662. 

La.—^Ellis V. Edwards, App., 183 So. 
116. 

Pa.—McCauhf v. Grifflth, 168 A. 636, 
110 Pa.Super. 622. 

Tex.—Panhandle & S. P. Ry. Co. v. 

Huckabee, Civ.App., 207 S.W. 329. 
22 C J. p 465 note 56. 

10. Idaho.—Erickson v. Edward 
Rutledge Timber Co., 191 P. 212, 33 
Idaho 179. 

Ky.—Friedman Co. v. Priedman, 113 

S. W.2d 1172, 272 Ky. 205. 

Tex.—McDowell v. Security Union 
Ins. Co., Clv.App., 10 S.W.2d 782. 
22 C.J. p 465 note 67. 

11. Okl.—Wray v. Garrett, 90 P.2d 
1060, 186 Okl. 138. 

Pa.—Goettel v. Pittsburgh Coal Co., 
14 A.2d 344, 140 Pa.Super. 516. 
Utah.—^21on’s Co-Op, Mercantile In- 
stitution V. Industrlal Commission 
of Utah, 262 P. 99, 70 Utah 549. 

22 C.J. p 465 note 68. 


14. U.S.—Kyner v. Portland Gold. 
Min. Co., Colo., 184 P. 43, 106 C.C. 
A. 245. 

15. Pia.—Lambrlght v. State, 16 So. 
682, 34 Fla. 564. 

16. Ky.—^Prestonsburg: Superior Oil 
Gas Co. V. Wheeler, 284 S.W. 409» 
216 Ky. 86. 

Mich.—^Pishbaine v. WTiite Star Line, 
194 N.W. 494, 224 Mleh. 173. 

Ohio.—^Weaver v. Industrial Com¬ 
mission of Ohio, 181 N.E. 894, 125 
Ohio St. 466, affirming Industrlal 
Commission of Ohio v. Weaver, 187 
N.E. 186, 46 Ohio App. 371. 

S.C.—Kitchens v. Melton, 87 S.E. 
1006, 103 S.C. 270. 

17. Ala.—Smlth v. Bugg, 100 So. 
603, 211 Ala. 341. 

N.D.—^Kutchera v. Mlnneapolls, St. 
P. & S. S. M. Ry. Co., 212 N.W. 61, 
64 N.D. 897. 

la Ark.—St. Louis, R. I. & P. R. 
Co. V. Enlow, 171 S.W. 912, 116 
Ark. 684. 

19. Mo.—^Reislnger v. Kansas City 
Rys. Co., App., 211 S.W. 909. 

20. Colo.—Chappell v. John, 99 P. 
44, 46 Colo. 46, 132 Am.S.R. 134, 16 
Ann.Cas. 854. 

21. Ky.—John H. Radel Co. v. 
Borches, 145 S.W. 166, 147 Ky. 606, 
39 L.R.A.,N.S., 227. 

Mont.—Rossberg v. Montgomery 
Ward & Co., 99 P.2d 979, 110 Mont. 
164. 

22. N.Y.—People v. Hawkins, 17 N. 
E. 371, 109 N.Y. 408. 

23. Ky.—Castleman-Blakemore Co. 
V. Brucker, 180 S W. 360, 167 Ky. 
269. 

24. Colo.—Colorado Midland R. Co. 
V. McGarry, 92 P. 916, 41 Colo. 
398. 


C.A., Great Southern Lumber Co. 

V. Williams, 17 P.2d 468, which re- 
versed, D.C., Williams v. Great 
Southern Lumber Co., 13 P.2d 246, 
and certiorari granted 48 S.Ct. 19, 
276 U.S. 511, 72 L.Ed. 399—Pred- 
erick Leyland & Co. v. Homblower, 
Mass., 256 P. 289, 167 C.C.A. 461. 

Mich.—Sexton v. Balinski, 273 N.W. 
335. 280 Mich. 28. 

5. D.—Stratton v. Sioux Palis Trac- 
tion System, 226 N.W. 644, 65 S.D. 
464. 

Tex.—^Wall & Stabe Co. v. Berger, 
Civ.App., 212 S.W. 976. 

22 C.J. p 464 note 50. 
a Tex.— st. Louis Southwestern Ry. 
Co. of Texas v. Gross, Civ.App., 
268 S.W. 487. 

22 C.J. p 465 note 51. 

4. Twenty-five to thlxty mJnntes 
Del.—State v. Prazier, Houst. Cr. 176. 
Neb.—Milton v. City of Gordon, 263 
N.W. 208, 129 Neb. 888. 

6i Ala.—Teague v. Alabama Coca- 
Cola Bottllng Co., 95 So. 883, 209 
Ala. 205. 

Ky.—Metropolitan Life Ins. Co. v. 
Osborne, 160 S.W.2d 479, 286 Ky. 
301. 

Minn.—Zane v. Home Ins. Co. of 
New York, 254 N.W. 453, 191 MInn. 
382. 

N.Y.—Sokolof v. Donn, 194 N.Y.S. 
580. 

Tex.—Poster v. Beckman, Civ.App„ 
86 S.W.2d 789, error refused. 

Wis.—Hamilton v. Reinemann, 290 N. 

W. 194, 233 Wis. 672—Zastrow v. 
Schaumburger, 245 N.W. 202, 210 
Wis. 116. 

22 C.J. p 465 note 53. 

“Evidence of statements made by 
the driver as much as thirty min- 
utes after the accident should not 
have been admitted under the res 
gest» rule; but should have been 
limited to statements made within 
five to ten minutes following the ac¬ 
cident."—Consolidated Coach Corpo¬ 
ration V. Earls* Adm’r, 94 S.W.2d 6, 
9, 263 Ky. 814. 

Thirty to forty minntes 
Mich.—Ayling v. City of Detrolt, 266 
N.W. 372, 275 Mich. 338. 

6. Ky.—^Dennes v. Jefferson Meat 
Maiket, 14 S.W.2d 408,. 228 Ky. 
164. 


la. U.S.—Smlth V. United States, C. 
C.A.Wash., 47 P.2d 618, 620, citing 
Corpus Juris. 

22 C.J. p 466 note 69. 

Five aud one-half hours 
Tex.—Gooden v. .ffltna Life Ins. Co., 
Civ.App., 84 S.W.2d 663. 

ia. Pa.—Thomas v. De Commene, 3 
A.2d 41, 133 Pa.Super. 489. 


25. Ky—South Covington & C. Ry. 
Co. V. Goldsmith, 218 S.W. 286, 
187 Ky. 68. 

Tex.—^Parks v. Knox, Civ.App., 130 
S.W. 203. 

26. N.H.—Murray v. Boston ^ M- 
R. Co., 64 A. 289, 72 N.H. 32, 37, 101 
Am.S.R. 660, 6l L.R.A. 496. 

22 C.J. p 465 note 73. , 
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ry,27 was suffering severe pain,28 or was under in¬ 
tense excitement.29 G)nversely, a lack of sponta- 
neity may be inferred from the cool demeanor of 
declarant,30 his consciousness o£ the absence of all 
danger,3l his delay in making a statement until wit- 
nesses can be procured,32 or from the fact that he 
made a different statement prior to the one which 
is offered in evidence.32 A statement made as soon 
as declarant has recovered consciousness^^ or the 
ability to speak35 may fairly be regarded as spon- 
taneous, even though a considerable time has elapsed 
since the principal occurrence; but a relapse into 
unconsciousness after an interval following an in- 
jury does not render competent statements made on 
again retuming to consciousness.^® The fact of de¬ 
clarantes death soon after making the statement is 
an element which the court may consider in deter- 
mining the adraissibility of the statement.® ^ Where 
declarant died as a resuit of the injury, two impor¬ 
tant elements with reference to the admissibility 
of a statement made by him are: (1) Was he suf¬ 
fering great pain at the time the statement was 
made? (2) Did death from the injury follow soon 


after the making of the statement ?38 A statute per- 
mitting the admission of certain dying declarations 
in criminal cases has no appiication to civil cases,39 
and a dying declaration to be adniissible in a civil 
case must be a part of the res gestie.-*'* 

Inflticnce of intcrvcning occurrniccs, .\n impor¬ 
tant consideration is whcthor there intcrvened, be- 
tween an occurrence and a statement relative ihore- 
to, any circumstances calculated tu di veri the miiid 
of declarant, and thus rcstore his nieiual halance 
and afford opportunity for deliberation,-*! Oiver- 
sion of thought may be the re.siilt of attention to 
other matters,42 or the rcceipt of inedical assist- 
ance,^3 although a statement made by an injured 
person while trying to secure .such assisiancc has 
been regarded as spontaneoiis.**’* The ctYect of re- 
moval from the place of the main or principal fact 
has already been discussed in § 414. 

Nature and circumstances of siatenu pit. In de- 
termining the question of spnntamdty, it is impor¬ 
tant to consider the fomi and nature of the state- 
ment and the circumstances inuler which it was 
made.^5 So, while a statement ajitainst the appar- 


27- Mo.—Sculley v. Rolwingr, App., 
88 S.W.2d 394, 898, quoting: Cor¬ 
pus Juris- 

Tex.—International Travelers* Ass*n‘ 

V. Grlfflngr, Civ.App., 264 S.W. 263, 
error dlsnalssed National Compress 
Co. V, Hamlln, 269 aw, 1024, 114 
Tex. 876. 

22 CJ. p 465 note 75. 

28. lowa.—Stukas v. Warfleld, 
Pratt, HoweU Co., 176 N.W. 81, 188, 
lowa 878. 

Ohlo.—Van Allen v. Industrie! Com- 
mlsslon of Ohlo, 26 Ohio N.F., N. 
S., 179. 

Tex.—Southern Surety Co. v. Weaver, 
Civ.App., 260 S.W. 622, afflrmed, 
Com.App., 273 S.W. 838. 

22 C.Jr. p 466 note 76. 

Wash.—^Brlttou v. Washington 
Water Power Co., 110 P. 20, 59 
Wash. 440, 140 AnL.S.K. 858, 33 L. 
R.AN.S., 109. 

22 C.J. p 466 note 77. 

80. Tex.—^Brown v. State, Cr., 44 S. 

W. 174. 

31. Idaho.—^People v. Dewey, 6 P. 

103, 2 Idaho (Hash.) 83. 

Miss.—^Kraner v. State, 61 Mlss. 168. 
N.J.—Estell V. State, 17 A. 118, 61 
N.J.Law 182. 

88. Kan.—Atchlson, T. & S. F. R. 
Co. V. Logan, 70 P. 878, 65 Kan. 
748. 

33< Ky.—^Fltzgerald v. Common- 
wealth, 6 S.W. 162, 9 Ky.L. 664. 

34. Pia.—^Poster v. Thomton, 170 
So. 469, 125 Pia. 699. 

Mo.—^Bennette v. Hader, 87 S.W.2d 
418, 337 Mo. 977, 101 A.L..R. 1190— 


Barlow v. Shawnee Inv, Co.» 48 S. 
, W.2d 81, 60, clting Corpus Juris. 
N.J.—^Demeter v. Roaenhergr, 175 A. 

621, 114 N.J.Law 55. 

Okl.—Chicago, R. 1. & P. Ry. Co. v. 
Owens, 186 P. 1092, 78 Okl. 50, cer¬ 
tiorari denled 40 S.Ct. 485, 25:t L7. 
S. 489, 64 L.Ed. 1027. 

Pa.—Smith V. State Workmen'8 In». 
Pund, 14 A.2d 654, 666, 140 Pa.Su- 
per. 602, quoting Corpus Jroxis. 
S.C.—Cobb V. Southern Public. Utili¬ 
ties Co., 187 as, 363, 181 S.C. 310. 
Tex,—^International Travolera* A.^.s'n 
V. Mllaun, Civ.App., 270 S.W. 24 G. 
22 C.J. p 466 note 82. 

35. Pa.—^Bby v. Travelers" Ins. Co., 
102 A, 209, 268 Pa. 626, 

Tex.—Pulcher v. State, 13 S.W. 750. 
28 Tex.App. 466. 

38. Mo.—State V. Curtis, 70 Mo. 694. 
Pa.—Smith v. State Workmen’» Ins. 
Pund, 14 A.2d 654, 140 Pa.Super. 
602. 

37. Tex.—^Dallas Hotel Co. v, Pox, 
Civ.App., 196 S.W. 647, afftrmed 
Pox V. Dallas Hotel Co., 240 S.W. 
617, 111 Tex. 461., 

Evldence held adulsslble as part 
of the res gestee where declarant 
died soon after making the state¬ 
ment. 

Okl.—Standard Accident Ins. Co. v. 

Baker, 291 P. 962, 145 Okl. 100. 
Tex.—^Tullos V. Texas Pipe Line Co.. 
Civ.App., 145 S.W.2d 267, error dis- 
missed, Judgment correct. 

TXhjCLbj; uomm statutes, in actions for 
death caused by wrongful act, neg- 
lect, etc., of another, the dying dec¬ 
larations of deceased as to the cause 

52 


of his dmth nrc tn !ik<* 

miinncr smti umb-r th*' * aiuc nOva uh 
tho dying declama*nn» i»f 
in crimimU nctions f^^r 
ThcHC dcclnratbms the act 

of killing ntid th** • ircurnr tanf cH mi* 
mcdiatcly nttcnduig th»* n»** nnd 
formlng a i*f th»- ri i 

Ibdlinger v. MUnd lijilr, ♦*♦». 12:; S, 

K. 78. 1S7 S,r, fwiihrtia v< An- 

drcWH -Mfur. Un., zor, s.K. IM» X 

C. 527. 

33. Tex.- Texaa 

AH»*n V. «'iv,91 SAV. 

2d 7K7, i*rr4»r 
33^ Ou.—l>avis w 
In». Co., ii2 s.K. 4?;:, i** 

179. 

40. (.Ia.--IVivt» V. M*dr<*r»ditan Lifv 
In». Co., Hupra. 

41. Tex,—p4»rU V. Wlatc. UU 
40 Trx.Cr. 

22 C.J. p 45« imtc h7. 

43, Ky.—Kltxgcrald v. CVmimnn- 

wcallh. $ S.\V, 152. 9 Ky.L. 5fl4. 
MU?h, —V. u*i:rien. 52 NAV. 
84, 92 MU*h. 17. 

Tex.—Dodntm v. Ktate, 7« H.W. 969. 

44 Tex.Or. 200. 

22 C.J. p 466 note 8K. 

43. Xowa.—State v, iVuldr. 38 X.W* 

383, 74 lowa 509 . 

Wls.—Mutcha V. Plercc, 5 X,\V, 3K6. 
49 WiS. 231, 35 Am.H. 775, 

44. Schtdr v. Cluirin, 78 X.Y. 
S. 958, 77 App.Zdv. 821, timrm«*d 69 
lSr.E. 1130, 177 N.Y. S6H. 

4S* Tex.—Martin v. Olty of Corsi¬ 
cana, Civ.App., 130 XW.Sd 455* er¬ 
ror dismisaed* Judxment correct. 

22 CJr. p 467 note 94. 
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ent interest of declarant will readily be received,^® 
a self-serving declaration, will be carefully scru- 
tinized.^'^ Intrinsic evidence of premeditation may 
appear in a long, coherent, closely connected story,^® 
and the same fatal characteristic is indicated where 
declarant, before speaking, inquires how the by- 
standers will testify^^ A statement made in a whis- 
per has been rejected,^^ but there is also authority 
for the reception of such a statement.51 A state¬ 
ment made under duress should be rejected.52 It 
has been indicated that evidence of statements as 
part of the res gestae should be limited to the first 
person or persons to whom declarant talked after 

the accident.53 


Whether or not the statement was elicited in re¬ 
sponse to a question is an important element enter- 
ing into a determination of the fact of spontainei- 
ty.54 A statement elicited by a question may, by 
reason of this fact, lack the necessary spontanei- 
ty,^5 although, on the other hand, the situation may 
be such that the statement should be received not- 
withstanding it was so elicited.®® 

§ 420. - Narrative Excluded 

Narrative statements of past transactions or events 
are not admissible as part of the res gestse. 

A statement which is merely narrative of past 
transactions or events is not admissible as part of 
the res gestae,®*^ even though it was made soon after 


Bearsay 

Conductor’s statement, immediate- 
ly after accident, repeatlng another 
tralnman’s antecedent remark which 
was either made in conductor's pres- 
ence or was related to conductor by 
third person, was Inadmissible as 
res gestse.—Spokane County v. Great 
Northern Ry. Co., 35 P.2d 1, 178 
Wash. 389. 

Xsjiafflcleiit olrotunstaskoes 

That deceased’s declaratlons were 
made at earliest opportunity and he 
filed no claim agalnst employer, but 
died without realizing that Injury 
was cause of trouble, were insuffi- 
cient to bnng them within res gestse 
rule.—Brashear v, Missouri Pac, R. 
Co., Mo.App., 6 S.W.2d 650. 

46. Ga,—0’Shields v. State, 66 Ga. 
696. 

La—State v. Bstoup, 1 So. 448, 89 
La.Ann. 219, 

Neb.—Sullivan v. State, 79 N.W. 721, 
58 Neb. 796. 
acother 

A ten-year-old boy’s mother' was 
financially Interested in outcome of 
suit for boy’s injuries and expenses 
incurred in treatment thereof, and 
was in fact a party thereto even 
though she was not nominally a par¬ 
ty, as respects whether mother’s 
statements concerning accident were 
admissible as part of res gestse.— 
Martin v. City of Corsicana, Tex.Civ. 
App., 130 S.W.2d 405, error dlsmissed, 
judgment correct. 

47- N.H.—Hansen v. Grand Trunk 
R. Co., 102 A. 626, 78 N.H. 618. 

22 C.J. p 467 note 96. 

48. Ind.—Indianapolis St. R. Co. v. 
Whitaker, 66 N.E. 433, 160 Ind. 
125. 

Mo.—State v. Hendricks, 73 S.W. 194, 
172 Mo. 664. 

49. Ky.—Jackson v. Commonwealth, 
37 S.W. 847, 18 Ky.L,. 670. 

60- Ga.—Putch V. State, 16 S.B. 102, 
90 Ga. 472. 

51. Tex.—Cox V. State, 8 Tex.App. 
264, 34 Am.R. 746. 


52. Mich.—^Peldman v. Detroit Unit¬ 
ed R. Co., 127 N.W. 687, 162 Mich. 
486. 

53. Ky.—Consolidated Coach Corpo¬ 
ration V. Baris’ Adm’r, 94 S.W.2d 
6, 263 Ky. 814. 

54t Idaho.—^Brlckson v. Hdward Rut- 
ledge Timber Co., 191 P. 212, 33 
Idaho 179. 

55- Idaho.—^Erlckson v. Bdward Rut- 
ledge Timber Co., supra, 
lowa.—McQueen v. Safeway Stores, 
244 N.W. 278, 214 lowa 1300. 

Ky.—Castle v. Allen, 120 S.W.2di 219, 
274 Ky. 668. 

Mich.—Sheathelm v. Consumers Pow¬ 
er Co., 273 N.W. 410, 280 Mich. 106 
—Ayling v. City of Detroit, 266 N. 
W. 372, 276 Mich. 338. 

Okl.—SchafC V. Coyle, 249 P. 947, 121 
Okl. 228. 

Pa.—^Watson v. A. M. Byers Co., 14 
A.2d 201, 140 Pa.Super. 245. 

22 C.J. p 467 note 1. 

“The divldlng line between admis- 
sibility and nonadmissibility lies be¬ 
tween the words outcry and narra- 
tion; between impulse and reflection. 
Such statements are rarely axlmltted 
where they are made in response to 
interrogatlon, as that tends to re¬ 
move the necessary element of spon- 
taneity.”—Cumberland Gasoline Cor¬ 
poration v. Pleld’s Adm’r, 80 S.W.2d 
28, 258 Ky. 417. 

After declarant has had time for 
reflection, a statement made in an- 
swer to a question is not admissible. 
—^Russell V. Metropolitan Life Ins. 
Co., Mo.App., 149 S.W.2d 432. 

56. U.S.—Town of Bolivar, Tenn., v. 
Kelly, C.C.A.TenD., 69 F.2d 68— 
Chesapeake & O. Ry. Co. v. Mears, 
C.C.AVa., 64 F.2d 291. 

Ark.—^Public Utilities Corporation of 
Arkansas v. Cordell, 43 S.W.2d 746, 
184 Ark. 878. 

Ga.—Central of Georgia Ry. Co. v. 
Dumas, 160 S.B. 814, 44 Ga.App. 
152. 

Ky.—Friedman Co. v. Friedman, 113 
S.W.2d 1172, 272 Ky. 206—Consol- 

53 


Idated Coach Corporation v. Saun- 
ders, 17 S.W.2d 233, 229 Ky. 284. 

Minn.—^Bliss v. Swift & Co., 248 N. 
W. 764, 189 Minn. 210—Linderoth 
V. Kleffer, 203 N.W. 415, 162 Minn. 
440. 

Mo.—Smith v. Southern Illinois & 
Missouri Bridge Co., 30 S.W.2d 
1077, 326 Mo. 109—Beeson v. Flem¬ 
ing, 286 S.W. 708, 315 Mo. 177— 
Landau v. Travelers’ Ins. Co., 267 
S.W. 376, 306 Mo. 563—^Pryor v. 
Payne, 263 S.W. 982, 304 Mo. 660— 
Goucher v. Woodmen Accident Co. 
of Lincoln, Neb., 104 S.W.2d 289, 
231 Mo.App. 578—Soism v. Alex¬ 
ander, 93 S.W.2d 86, 230 Mo.App. 
1176—Buttinger v. Ely & Walker 
Dry Goods Co., App., 42 S.W.2d 
982. 

N.H.—Semprini v. Boston & M. R. 
R., 179 A. 349, 87 N.H. 279. 

Pa.—^Redrick v. Knapp Bros. Co., 193 
A 117, 127 Pa.Super. 92. 

Tenn.—^Highland Coal & Lumber Co. 
V. Cravens, 8 Tenn.App. 419. 

Tex.—Tullos V. Texas Plpe Line Co., 
Civ.App., 146 S.W.2d 267, error dis- 
missed, judgment correct—^Zurich 
General Accident & Liability Ins. 
Co. V. Moss, Civ.App., 118 S.W.2d 
410, error dlsmissed—^Dallas Ry. & 
Terminal Co. v. Bums, Civ.App., 
60 S.W.2d 801—Lang Floral & 
Nursery Co. v. Sherldan, Civ.App., 
246 S.W. 467. 

Wash.—Lucchesl v. Reynolds, 216 P. 
12, 126 Wash. 362. 

22 C.J. p 467 ndte 2. 

57. U. S.—^Winningham v. Travelers 
Ins. Co., C.C.A.Tex,, 93 P.2d 620— 
Bonner v. Texas Co., C.C.ATex., 89 
P.2d 291—Halleck v. Hartford Ac¬ 
cident & Indemnlty Co., C.C.A.Tex., 
76 P.2d 800—^Plannagan v. Provi¬ 
dent Life & Accident Ins. Co., C. 
CAVa., 22 P.2d 136—Prederick 
Leyland & Co. v. Hornblower, 
Mass., 256 F. 289, 167 C.C.A 461. 

Ala.—0’Bar v. Southern Life & 
Health Ins. Co., 168 So. 680, 232 
Ala. 459—Johns Undertaklng Co. 
V. Hess-Strickland Transfer & 
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the occurrence to which it relates.®® The mere fact § 421. Expressions of Opinion 
that a statement is in narrative form, however, will Ordinarlly a mere expression of an opinion is not 
not exclude it if it is actually a part of the res ges- admissibie as part of the res gestae. 
tae,59 Expressions of opinion are not c 


Expressions of opinion are not orclinarily admis¬ 
sibie as part of the res gcstic,®*^ even thtjugh they 


Storagre Co., 104 So. 250, 213 Ala. 
78. 

Ark.—^Itzkowitz v. P. H. Reubel & 
Co., 250 S.W. 635, 168 Ark. 464— 
Payne v. Thuraton, 330 S.W. 561, 
148 Ark, 466—^Webb v. Kansas City 
Southern Ry. Co., 208 S.W. 301, 137 
Ark. 107. 

Cal.—Zohner v. Slerra Nevada Life 
& Casualty Co., 299 P. 749, 114 Cal. 
App. 86. 

Fla.—Atlantic Coast Line R. Co. v. 

Shouse, 91 So. 90, 83 Pia. 156. 
Idaho.—^Erickson v. Edward Rut- 
ledgre Timber Co., 191 P. 212, 33 
Idaho 179. 

III.—EVederick v. Industrial Com- 
mission, 160 N.B. 846, 329 111. 490 
—In re Keahner’s Batate, 26 N.E. 
2d 629, 304 IlLApp, 640—Schuman 
V. Bader & Co., 227 IlLApp. 28. 
Ind.—^Kelley v. Dickerson, 13 N.B.2d 
536, 213 Ind. 624—Brown v. Preud- 
enberg:, 17 N.B.2d 866, 106 Ind.App. 
692—Morris v. Miller, 179 N.E. 29, 
93 Ind. App. 534—^Massachusetts 
Bonding & Ins. Co, v. Pree, 124 N. 
E. 716, 71 Ind.App. 275—Abendroth 

V. Fidellty & Deposlt Co. of Mary- 
land, 124 N.E. 714, 73 Ind.App. 50. 

lowa.—^Muntz v. Travelers Mut. Cas¬ 
ualty Co., 296 N.W. 837—Vincent, 
Albln & Strahl v. Hines, 200*N.W. 

1, 198 lowa 1224—Budde v. Nation¬ 
al Travelers’ Ben. Ass’n, 169 N.W. 
766, 184 lowa 1219. < 

Ky,-<!astle v. Allen, 120 S.W.2d 219, 
274 Ky. 658—Cuniberland Gasollne 
Corporation v. Fields’ Adm*r, 80 S, 

W. 2d 28, 268 Ky. 417. 

Mlch.—Ginsberg v. Burrougrhs Add- 
ingr Mach. Co., 170 N.W. 15 204 
Mlch. 130. * 3 

Minn.—Dell v. Marckel, 238 N.W. 1, 
184 Minn. 147. 

Miss.—Simon v. Dlxie Greyhound ^ 
Lines, 176 So. 160, 179 Miss. 668. 

Mo.—Sconce v. Jones, 121 S.W.2d 777, ^ 
781, 343 Mo. 362, citing Corpns Ju¬ 
ris— Woods V. Southern Ry. Co„ 
Sup., 73 S.W.2d 374—Russell v. 
Metropolitan Life Ins. Co., App., 
149 SW.2d 432—Hatfleld v. South- 
westem Grocer Co., App., 104 S.W. 

2d 717—Goucher v. Woodmen Acci¬ 
dent Co. of Lincoln, 104 S.W 2d 
289. 231 Mo.App. 673—Cramer * v. 
Parker, App.. lOO S.W.2d 640— 
Weiler v. Peerlesa White Lime Co 
App.. 64 SW.2d 126—Robyn v. New 
Amsterdam Casualty Co., App 257 
S.W. 1066. ’ 

Mont.—Wllson v. Davls, 103 P.2d 149 , ^ 
110 Mont, 366—Rossberg* v. Mont- 
gomery Ward & Co., 99 P.2d 979 
110 Mont. 164. SI 

N'eb.—Prlce v. Burlington Refriger¬ 


ia. ator Express Co., 269 N.W. 425, 131 
Neb. 667—^Milton v. City of Gor- 
& don, 263 N.W. 208, 129 Neb. 888. 

— N.J.—Thompson v. Giant Tiger Cor- 
1, poration of Camden, 189 A. 649, 
ty 118 N.J.Law 10—Slayback Van Or- 

M der Co. v. Eiben, 177 A 671, 115 

N.J.Law 17. 

fe N.T.—^Handel v. New Tork Rapid 
I. Transit Corporation, 297 N.Y.S. 216, 
262 App.Div. 142, afflrmed 13 N.E. 
7. 2d 468, 277 N.Y. 548—Hili v. Erie 
R. Co., 224 N.Y.S. 640. 221 App.Div. 
t- 618. 

!3 N.C.—Hubbard v. Southern Ry. Co., 
166 S.E. 802, 804, 203 N.C. 676, cit- 
L- ing Corpus Juris—Holmes v. 

0 Wharton, 140 S.E 93, 194 N.C. 470. 

3. Ohlo.—Whlpp V. Industrial Commis- 
n sion of Ohio, 27 N.B.2d 141, 136 
Ohio St. 631—^Dugan v. Industrial 
j Commisslon of Ohio, 22 N.E.2d 132, 
135 Ohio St. 662—Bake v. Indus¬ 
trial Commission of Ohio, 22 N.E. 
2d 130, 136 Ohio St. 627, afflrming 
Bake v. Industrial Commission, 22 
N.E.2d 1017, 62 Ohio App. 29— 
Mitchell V. New York Life Ins. Co., 
22 N,E.2d 998, 62 Ohio App. 64, 
reversed on other grounds 27 N.E. 
2d 243, 136 Ohio St. 661. 

Okl.—^Wray v. Garrett, 90 r.2d 1060, 
185 Okl. 138—^Lacy Chevrolet Co. 

V. McGinnis, 72 P.2d 786, 181 Okl. 
97. 

Or.—Raymond v. Shell 011 Co. of 
California, 103 P.2d 745. 

Pa.—Milwaukee Locomotive Mfg. Co. 

V. Point Marion Coal Oo., 144 A. 
100, 294 Pa. 238—McMillen v. 

Strathmann, 107 A 332 264 Pa. 

18. 

—^Zannelle v. Pettine, 165 A. 236, ^ 
239, 61 R.L 369, clting Corpus Ju¬ 
ris. 

S.C.—Lazar v. Great Atlantic & Pa- ^ 
cille Tea Co., 14 S.B.2d 600. 

Tex.—Texas Interurban Ry. Co. v. ^ 
Hughes, Com.App,, 63 S.W.2d 448 , 
afflrming Texas Interurban Ry. v! 
Hughes, C1V.APP., 34 S.W.2(l 1103— ‘ 
Landers v. Overaker, Civ.App., i 4 i a 
S.W. 2 d 451, error dismissed, Judg- 
ment correct—Southern Undcrwrlt- 
ers V. Thompson, Civ-App., 127 S. 21 
.W.2d 389, error granted—Dallas 
Railway & Terminal Co. v. Little 
Civ.App., 109 S.W. 2 d 289, error dis- 'l 
missed—Texas Bmployera’ Ins. 

Ass n V. Davidson, Civ.App., 288 2 
S.W, 471, rehearing denied 290 S. 

W. 871. 0 

W.Va.—De Pue v. Steber, 108 S.E. 
590, 89 W.Va. 78. 

22 C.J. p 467 note 6, p 469 note 10. 


L tion by defendant’.*? eniploycti at 

- time of accident that similar acci¬ 
dent occurred that mormiig, \va« m- 

- admissibie, not being related to fnct 
, of the accident.—Higgins v. Goerke- 
■ Krlch Co., 103 A. 01 N.J.Law 464, 
i afflrmed 106 A 394, 92 N.J.Law 424 ! 

Statements to a physlcian which 
are mere narrat ion» of pa.*-! events 
are not admi.*«sibh* as part of the 
res gestre. 

U.S.—Hartford Aeeidt*nt * Tndernriity 
Co. V. Carter, tMLA.Tex.. llp p.2d 
365—Romogyi v. Ciiieinnati, N. O. 
& T. V. lly. ('o., C.r,\,Ky„ im 
480—Raymond & Whitfotnb Co. v. 
Ebsary, C.C..\.N.Y., u F.2d .sso’ 
re\a‘rsing. Kvsary v. Itay- 

mond & Whilfonib ('«>., 4 F.2d 2S6. 
Ky.—Valent me v. Weaver, 22K S.W 
1036, 191 Ky. 37. 

Mo.—Venters v. Itunnill. 93 S.\V.2d 
70, 230 Mo.App. 1190, 

Ohio.—Dugan v. Indu.^trial (Vmunis- 
sion of Ohio, 22 N.K.2d 3.32, i;t3 
Ohio St. 662--lmiustri{ii Commis- 
sion of Ohio V. .Stras.uel, n ohm 
App. 234. 

Pa,—Ouyer v. Eipntabh' Co.. 12.3 
A. 590, 279 Pu. 5 ' 'Kib‘y v, 

Steel Co., 119 A. S32. 27« ^2. 

T(‘nn.—Ih‘ll V. Travelers’ Ins. <%». 79 
R.W.2d 824. Is Teim.App. 

T«*x,—' Luinbernn*n’s lieejproeai A:?s*n 
V. Adeoek, (''Iv.App., ;m I R.W. 6 ( 3 . 
Wis.—Maine v, Miir>lai:ii t^*sualtv 
Co., 178 N.W. 749. 172 zV» 

A.Iw.R. 1636. 

Admissibility of tmb pt ndenrly 


< Vihf«*nua 


Similar aooideut 

In personal ‘mjury action, declara- 


vaiit .statein.*niK mad,* to jdiyj?!- 
cian.<« «et* «u(tra § 21 «. 

Sa Cal,—I,o«lebf« V. Cahfonua 
Htafe Lift* Ins. t\t., 6 J»,2d IMI2, 
no Cal.App. 666. 

Mlch,—Sunhorti v. Inettnie Ouripinty 
Co., 221 N.W, 162. 21J Alod». 99. 

Mo.—S<,*hroeder v. ilawtingo. 12 ; S. 
W.2d 678, 6Si, :M I Alt», «;;m, iptot- 
ing Corpus Juris* 

22 C.J. p 468 note 7- 

59. (Ja.—Louiwvilb* A- X. r, v. 
Rtuddard^ 13« R.K, 31 

670, 

Mont.—Sullixan v. M**tri»i.t»ht3tii 
InH. Co„ 29 l’.2d 1 mi«. Abmt. 

I 264. 

Tenn.—Tennenset* Ity. v. 

Oleaves, 2 Tenn.Aj.p. MU. 

22 C.J. p 469 noteH 8. U. 

09. Idaho,—Towne v. Northwe«tirn 
Mut. Life iiiH. tV. of AiiU^.-iukee. 
Wis.» 70 P.2d 364. 58 Idaho S3. 

lowa.—C?o«t‘ V, Trui*, tvs N.W r*2H 
197 lowa 109|...R«d|e Sfiitnttui 
Travelers’ Bin. Ahh*!), 169 NAV- 
766, 184 lowa 12 19 . 
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are accompanied by acts tending to show that the 
declarant really entertained the opinion so ex- 
pressed;®^ but it is not conclnsive against a spon- 
taneous exclamation of an injured person that it 
involves the expression of an opinion as to the legal 


or physical effect of his injury,®^ and it has also 
been held that the opinions or conclusions of com¬ 
petent physicians, stated while examining a pa¬ 
tient, may be admissible as part of the res gestse.®^ 


XI. OHAEACTEE AND REPUTATION 


§ 422. Distinction 

Comparisons and distinctions with respect to the 
terms “character” and “reputation” have been dis- 
cussed in 14 C.J.S. pp 399, 400. 


§ 423. Admissibility of Evidence of Character 

As a general rule evidence as to the character of a 
party or of a third person Is not admissible In a civII 
action as substantive proof or primary evidence. 

As a general rule the character of a party to a civ- 
il action is not a proper subject of inquiry,®^ for, 


Minn.—^Pacific Fire Ins. Co. v. Kenny 
Boiler & Manufactunng Co., 277 N. 
W. 226, 201 Minn. 500. 

Mo.—Sconce v. Jones, 121 S.'W.2d 777, 
782. 343 Mo. 362, citiniT Corpus 
•Juris —Courter v. George W. Chase 
& Son Mercantlle Co., 299 S.W. 622, 
222 Mo.App. 43. 

Neb.—Wert v. Equitable Life Assur. 
Soc., 283 N.W. 606, 512, 135 Neb. 
654, quotin^ Corpus Juris. 

N.H.—Bullard v. McCarthy, 195 A. 
355. 89 N.H. 158. 

Pa.—Commonwealth v. Fugrmann, 198 
A. 99, 105, 330 Pa. 4, quoting Coi> 
pus Juris —^McGrath v. Pennsyl- 
vanla Sug-ar Co., 131 A. 926, 285 Pa. 
84—McGrath v. PennsylvanijSL Su¬ 
gar Co„ 127 A, 780, 282 Pa. 265. 
Tenn.—^National Funeral Honae v. 

Dalehite, 15 Tenn App. 482. 

Tex.—Morgan v. Maunders, Civ.App., 
37 S.W.2d 791, error dismissed— 
Hardin v. Rust, Civ.App., 294 S. 
W. 625—W. F. Norman & Sons v, 
Clark, Civ.App., 221 S.W. 235. 
Wash.—Fleld v. Norlh Coast Transp. 
Co., 2 P.2d 672, 164 Wash. 123, 76 
A.L.R. 1114. 

22 C.J. p 469 note 12. 

7ault 

(1) Bxpressions of opinion as to 
whose fault caused the accident are 
generally not admissible as part of 
the res gestae. 

Neb.—Suhr v. Llndell, 277 N.W. 381, 
133 Neb. 856. 

Ohio.—Neisner Bros. v. Schafer, 178 
N.B. 269, 124 Ohio St. 311. 

-Tex.—San Antonio Public Service Co. 
V. Alexander, Com.App., 280 S.W. 
753, afarmmg, Civ.App., 270 S.W. 
199—^A. B. C. Storage & Moving 
Co. V. Herron, Civ.App., 138 S.W. 
2d 211, error dismissed, judgment 
correct—Red Arrow Freight Lines 
v. Gravis, Civ.App., 84 S.W.2d 
540, 544, citing Corpus Juris —Ro- 
senthal Dry Goods Co. v. Hllle- 
brandt. Civ.App., 280 S.W. 882, 886, 
citing Corpus Juris. 

Wash.—Baird v. Webb, 294 P. 1000, 
160 Wash. 167. 

.22 C.J. p 469 note 12 [a] (1). 


(2) In a number of cases, however, 
spontaneous exclamations by the per¬ 
son causing an injury that it was his 
fault have been held to be admissible 
as part of the res gestae. 

Arlz.—Pickwick Stages Corporation 
v. Williams, 287 P. 440, 36 Arlz. 
520. 

Cal.—Olden v. Bablcora Development 
Co., 290 P. 1062, 107 Cal.App. 399. 
Mo.—Chawkley v. Wabash Ry. Co., 
297 S.W. 20, 317 Mo. 782. 

(3) Accordlngly, a spontaneous 
declaration, “Arrest me offlcer; it was 
my fault,” made immedlately after 
the accident, has been held to be ad¬ 
missible.—Perry v. Haritos, 124 A. 
44, 100 Conn. 476. 

(4) Likewlse a statement of a third 
person as to whose fault caused a 
collislon, made just after the colli- 
sion, has been held to be admissible 
as part of the res gestse. 

N.T.—Judson v. Fleldmg, 237 N.Y.S. 
348, 227 App.Div. 430, afflrmed 171 
N.B. 798, 263 N.Y. 696, and fol¬ 
io wed in Johnson v. Palmer, 242 N. 
Y.S. 763, 229 App. Div. 813. 

S.C.—York V. Charles, 128 S.E. 29, 132 
S.C. 230. 

Would uot reoover 

Statements made by an injured per¬ 
son relaling to his physical condition 
and his then settled belief that he* 
would not recover were erroneously 
admitted as a part of the res gestae, 
such statements constituting a mere 
conclusion of the declarant.—Suhr v. 
Lindell, 277 N.W. 381, 133 Neb. 866. 

ei. Ala.—Nashville, C. & St. L. R. 
Co. V. Moore. 41 So. 984, 148 Ala. 
fis 

22 C.J. p 470 note 13. 

612 . N.C.—State v. Mace, 24 S.E. 
798, 118 NC. 1244. 

Expressious of bodUy feelings 
which are a part of the res gestae 
are not inadmissible as expression 
of opinion by lay witness.—^Dawson 
V. Bankers’ Life Co., 247 N.W. 279, 
216 lowa 686. 

63. Ala.—Franklin Life Ins. Co. v. 
Brantley, 165 So. 834, 231 Ala. 564. 
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Tex.—^New York Mut. L. Ins. Co. 
V. Tillman, 19 S.W. 294, 84 Tex. 
31. 

04. XJ.S.—Davila v. TJ. S., C.C.A. 

Puerto Rico, 64 F.2d 366. 

Ala.—^Drummond v. Drummond, 102 
So. 112, 116, 212 Ala. 242, citing 

Corpus Juris. 

Idaho.—Johnson v. Richards, 294 P. 
607, 612, 60 Idaho 150, citing COr- 
pus Juris. 

111.—Weeks v. Jones, 200 Ill.App. 216. 
Me.—Low v. Mitchell, 18 Me. 372. 
Md—Sappington v. Fairfajc, 108 A. 
676, 135 Md. 186. 

Minn.—^Dauer v. Dauer, 210 N.W. 878, 
169 Minn. 148. 

N.C.—Merrill v. Tew, 110 S.E. 860, 
183 N.C. 172. 

Okl.—Baker v. First Nat. Bank, 64 
P2d 366, 176 Okl. 70—Mitchell v. 
Fahey, 240 P. 612, 112 Okl. 261. 
Pa—McCommon v. Johnson, 187 A. 
446, 123 PaSuper. 681—Rosen v. 
Lis, 88 Pa Super. 84. 

S.C.—Smoak v. Robinson, 163 S.E. 
342, 343, 166 S.C. 370, quoting Cor¬ 
pus Juris. 

22 C.J. p 470 note 19. 

Other statements 

(1) ‘Tt Is the universal, general 
rule that when the character of a 
party to a civil action is not a rele¬ 
vant fact apart from any inference 
of conduct arislng therefrom, it Is 
not a proper subject of inquiry.”— 
Hager v. Hager, 66 S.W.2d 250, 265, 
17 Tenn.App. 143. 

(2) ‘Tn civil case the character of 
a party who is not a witness is gen¬ 
erali y irrelevant, and evidence may 
not be received touching it unless 
the nature of the issue directly in¬ 
volves it.”—Mutual Life Ins. Co. of 
New York v. Treadwell, C.C.A.La., 79 
F.2d 487, 489. 

(3) In civil actions, the character 
of a party, until assailed, cannot be 
inquired Into, unless it is put in Is¬ 
sue by the nature of the proceeding 
itself.-Vawter v. Hultz, 20 S.W. 689, 
690, 112 Mo. 633—Browning v. 
Browning, 41 S.W.2d 860, 226 Mo. 
App. 322—^Humphreys v. St. Louis- 
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while it is recogtiized tHat ground for an inference 
of some log^cally probative force as to whether or 
not a person did a certam act may be fumished by 
the fact that his character is such as might reason- 
ably be expected to predispose him toward or against 
such an act,®® this consideration is outweighed by 
the practical objections to opening the door to this 
class o£ evidence.®® There are, however, exceptions 
to the general rule,®'^ and these exceptions are dis- 


cussed infra § 424 et seq. 

In the absence of facts taking the case out of the 
general rule, a party to a civil action may not sup- 
port his position by evidence of his goocl charac¬ 
ter,®® or, as otherwise stated, such cvidcnce is not 
admissible unless the character of the party has 
been attacked or drawn in question in the action or 
proceeding.®® 


San Francisco Ky. Co., Mo.App., 286 
S.W. 738. 

(4) Evidence concerning the gen¬ 
eral character of a party is not ad¬ 
missible except in cases in which 
the nature of the action itself puts 
character In issue. 

Mo.—State ex rei. Massachusetts 
Bonding & Insurance Oo. v. Allen, 
271 S.W. 757, 808 Mo. 109, Quash- 
ing certiorari Nlese Grocer Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co., App., 259 S.W. 852. 

Pa.—American Flre Ins. Co. v. Haz- 
en, 1 A. 605, 110 Pa. 530—McCom- 
mon V. Johnson, 187 A. 445, 128 Pa. 
Super. 581. 


Reasons for rnle 
Tex.—Houston & T. Cent. R. Co. v. 
Bell, Civ.App., 73 S.W. 56, afflrmed 
76 S.W 484, 97 Tex. 71. 

6 C.J. p 680 note 21 [a]—22 C.J. p 
470 note 19 [a]. 

Evldeaoe of character as sabstantive 
proof 

Ordlnarlly, in civil actions, evi¬ 
dence of the character of parties Is 
not to be consldered as substantive 
proof.—In re McK:ay’s Will, 111 S. 
E. 6, 188 N.C. 226. 


That the party is little known in 
the nelghborhood of the place of 
trlal does not alter the rule.—Tlm- 
mony v. Bums, Tex.Clv.App., 42 S. 
W. 133. 

Plalntur 

(1) Ordlnarlly in civil actions evi¬ 
dence as to the character of plain- 
tiff is not admissible.—^Ferguson v. 
Simmons, 43 S.W.2d 876, 226 Mo. 
App. 178. 

(2) In action on automoblle fire 
policy, evidence that plaintilf was 
reputed to be bootlegger was not ad¬ 
missible.—Reliance Ins. Oo. v. Smith 
Tex.Civ.App., 44 S.W.2d 446, afflrmed! 
Com.App., 66 S.W.2d 675. 

Defendant 

General character of defendant is 
not admissible as primary evidence 
in civil actions.—Phillips v. Ash- 
worth, 124 So. 619, 220 Ala. 237. 
Bvldenoe of prior convlctlon 
Evidence that party to suit had 
been convicted of, and imprisoned 
for, fraud was inadmissible, where 

he did not take wltness stand._ 

Boone Nat. Bank v. Evans, lowa, 213 
N.W. 786. 

66. S.C.—Smoak v. Robinson, 168 S. 


E. 842, 343, 166 S.C. 370, Quoting 


Corpus JnrlB. 

Tenn.—Hager v. Hager, 66 S.W.2d 
250, 255, 17 Tenn.App. 143, citing 
Corpns JtLrls.. 

22 C.J. p 472 note 20. 


oe. S.C.—Smoak *v. Robinson, 153 S. 
E. 342, 343, 156 S.C. 370, quoting 
Corpus Juris. 

Tenn.—Hager v. Hager, 66 S.W.2d 
260, 266, 17 Tenn.App. 143, Citing 
Corpus Juris. 

22 C.J. p 470 note 19. 

67. Minn.—^Dauer v. Dauer, 210 N. 
W. 878, 169 Minn. 148. 


68. Ky.—Hignite v. Nantz, 71 S.W. 
2d 442, 264 Ky. 214—Colker v. Con- 
necticut Pire Ins. Co., 7 S.W.2d 
502, 224 Ky. 837. 

Md.—Sappington v. Fairfax, 108 A. 
675, 136 Md. 186. 

N.T.—Toung V. Johnson, 26 N.E. 363 
123 N.Y. 226. 

Okl.—Baker v. First Nat. Bank, 64 
P.2d 355, 176 Okl. 70—Seybold v. 
Pierce, 44 P.2d 826, 171 Okl. 112— 
Wyrick v. Campbell, 170 P. 267, 67 
Okl. 240. 

Pa—^Rosen v. Lis, 88 PaSuper. 84. 

22 C.J. p 470 note 19. 

Other statements 

(1) As a general rule, in ordinary 
civil case, parties may not support 
their position by offering testlmony 
as to their good character or reputa- 
tlon.—Graves v. Johnson, 176 So. 256, 
179 Mlss. 466, followed in Graves v. 
Hamilton, Miss., 177 So. 360—Harrls 
V.. Sims, 124 So. 326, 165 Miss. 207. 

(2) A party to a civil action will 
not be allowed to introduco general 
evidence as to his reputatlon as to 
moral character, unless the same Is 
an Issue in the case from the nature 
of the action.—^Keyes v. Keyes, 199 
P. 361, 27 N.M. 216. 

(3) A party cannot ordinarily olTer 
evidence of his own good character 
for truth and veraclty until the mat- 
ter has been put in issue by the op- 
posing party.—Barrera v. Duval 
County Ranch Co., Tex.Clv.App., 186 
S.W.2d 518, error refused. 

(4) Evidence of general reputatlon 
for chastity or good character In 
civil action, where general reputa^ 
tion has not been assailed, may not 
generally be received.—Booth v 
Bpoth. 288 N.T.S. 198, 186 Misc. S50. 
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Ordinarily, in civil actions, evi¬ 
dence of the good character of a 
party is not to be considered a.s sub¬ 
stantive evidence.—Kirkpatrirk v. 
Crutchfleld, 1«0 S.K. 6^2, 17S N.C. 318, 
Houesty and iutegzity 

(1) Party may not introduce evi¬ 
dence of his gencml reputati<»n for 
honesty and integrity where hia 
character in that regard i« m>t in I.s- 
sue.—Seybold v. l>i<*rce, 44 I».2d 826 
171 Okl. 112. 

(2) Defendant was not entitled to 
glve evidence of hia good reputatlon 
for hone.sty and upright de.atinga 
where his c‘haractf*r or reputathm 
wa.s not attacked or put in issue,— 
Lowe v. Montgomery, H S.\V.2d 41, 
321 Mo. 330. 

Party who is straAger 
Fact that a party to an aethm Is a 
strangor at the piaee <>f trini does 
not authorize the adinission of sup- 
porting evidence of Ins ♦*h«r- 

acter.—tSrant v. Pendhy, Tex.t’«>m. 
App., 39 «.W.ad r»96, 7H .V.L.lt. 6;tK, 
reversing, Civ.App., 22 S.W.Jd -167. 
PlalntUt 

Evidence of the good reputatlon of 
plaintilf was not admissitde where 
the proceeding did not put hts ehar- 
aester in issue and his character or 
repulation was not dire» tJy nttuiked. 
—Humphreys v. St. Louis-San Kran- 
clsco Hy. Oo., Mo.App., 2^« S.W. 73>^. 
Defendant 

(1) In a civil action defendant or¬ 
dinarily may not .support his p*tsi- 
tion by evidence of hts good char¬ 
acter. 

Ala.—Drummond v, Drunmumd, 102 
So. 112, 212 Ala. 242. 

Mo.—Burns v. C’ulley, & S.\V.2d 159. 
223 Mo.App. 76. 

S.G.—Smoak V. Itohinstm, 153 H.hl 
342, 166 S.C. 370. 

W.Va.—Hess v. Marinari, 94 S.K. 96K, 

$1 W.Va, 600, 

(2) In an action for hr**a»'h of a 
contract to purchaMc a carload of 
potatoes, evidence oHfcretl »»y defend¬ 
ant as to his reputat lim wtth r*‘spect 
to his dealing in potatites was in- 
competent, as his character or repu- 
tation was not in issue,—Mt^rriU v. 
Tew, 110 S.E. 860, 183 N.O, 172. 

iteevta, 131 S.K.. 

63, 161 tSa. 232. 

22 C.J. p 470 note 19, 
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Character of ihird person. The character of a 
third person may not, as a nile, be shown in a civil 
action any more than may the character of a par- 
ty.70 


§ 424. -Where Character in Issue 

Evidence of character ma/ be admiselble on the 
ground that character Ia In issue because of the nature 
of the action or of the pleading and evidence. 

Where the nature of the action is such that the 
character of one of the parties*^^ or of a third per- 


Evidence of grood character when 

character attacked see Infra § 428. 
Sefeixdaiit 

(1) As a General rule evidence as 
to the good character of defendant 
in a civil action is not admissible 
unless and until that character has 
been drawn in question by evidence 
offered on behalf of plaintiff.—^Les- 
ter V. Gay, 117 So. 211, 217 Ala. 686. 
59 A.L.R. 1661. 

<2) Defendant was not entitled to 
prove his good character where his 
character was not attacked.—Burns 
V. Colley, 9 S.W.2d 169, 223 Mo.App. 
76. 

(3) Defendant was not entitled to 
Introduce evidence of his general 
good character, where there was no 
evidence by plaintlfE tending to Im- 
peach the character or testlmony of 
defendant.—Hancock v. Hullett, 82 
So. 622, 203 Ala. 272. 

Zn Texas 

(1) The rule has been announced 
that supporting evidence of good 
character of a party is not admis¬ 
sible unless it has been attacked, ei- 
ther by evidence or by the pleadings 
of the opposing party, or unless the 
very nature of the action is such 

to make character an issue.—^Port 
Worth Hotel Co. v. Waggoman, Civ. 
App., 126 S.W.2d 678, error dismissed, 
judgment correct—22 C.J. p 470 note 
19, Texas cases. 

(2) The rule is based on the theo- 
ry that every man's character is re- 
garded as good until it Is called In 
question.—^Port Worth Hotel Co. v. 
Waggoman, supra. 

(3) In respect of supporting evi¬ 
dence of the good character of a par¬ 
ty, it has been lald down in some- 
what different form that supporting 
evidence of his good character, ei- 
ther for truth and veracity or for 
honesty and fair dealing, should be 
admitted only where the nature of 
the action directly involves his char¬ 
acter or he is charged by the plead¬ 
ing or evidence of his adversary 
with the commission of a crime in- 
volvmg moral turpitude.—^Waggo- 
man v. Fort Worth Well Machinery 
& Supply Co., 76 S.W.2d 1005, 124 
Tex. 326, reversing Fort Worth Well 
Machinery & Supply Co. v. Waggo¬ 
man, Civ.App., 62 S.W.2d 306—Grant 
V. Pendley, Com.App., 39 S.W.2d 696, 
78 A.L.R, 638. reversing, Civ.App., 22 
S.W.2d 467—^Wells v. Lewis, Clv.App., 
108 S.W.2d 926, error dismissed. 

(4) Ordinarlly, character evidence, 
such as testlmony as to party's com- 


petency, care, and skill, is inadmls- 
sible to bolster party’s testlmony or 
strengthen his case, unless the plead¬ 
ings or evidence impeach his compe- 
tency, care, and skill.—^Beckner v. 
Barrett, Civ.App., 81 S.W.2d 719, er¬ 
ror dismissed. 

70. Ala.—South & North Alabama 
R. Co. V. Chappell, 61 Ala. 627. 
Neb.—Sanford v. Craig, 72 N.W. 864, 
62 Neb. 483. 

N.T.—Pratt v. Andrews, 4 N.T. 69. 
Wash.—^Houston v. New Tork Life 
Ins. Co., 8 P.2d 434, 166 Wash. 611. 
22 C.J. p 472 note 22. 

Deoeased person 

(1) In a suit for speciflc perform- 
ance of an alleged oral agrreement 
made by a person since deceased to 
leave a part of his property to plain¬ 
tiff, testlmony to the effect that de¬ 
cedent was methodical and careful 
in conducting business was irrele- 
vant and not admissible on behalf of 
defendant.—Sherling v. Continental 
Trust Co., 166 S.E. 660, 176 Ga. 672. 

(2) In such case, evidence that de- 
cedenfs reputation for performing 
his obligations was good was Irrele- 
vant and not admissible on behalf 
of defendant.—Sherling v. Continen¬ 
tal Trust Co., supra. 

(3) In such case, evidence that de- 
cedenfs general reputation for hon¬ 
esty and integrity was good was ir- 
relevant and not admissible on be¬ 
half of defendant, where there was 
no such attack on decedentes reputa¬ 
tion for honesty and Integrity as in- 
volved his character.—Sherling v. 
Continental Trust Co., supra. 

Race or trlhe 

Testlmony, effect of which would 
be to overcome individual transac¬ 
tione by indictment of a whole race 
or trlbe, is properly excluded.—^Kani- 
maya v. Choctaw Lumber Co., 294 P. 
817, 147 Okl. 90, followed in Kani- 
maya v. Choctaw Lumber Co., 294 
P. 822 (two cases), 147 Okl. 94. 

WltxeBses 

(1) Ordinarily, in civil actione, 
evidence as to the character of wit- 
nesses is admissible only as affect- 
ing the credibility of their testi- 
mony and is not to be considered as 
substantive proof.—^In re McKay's 
Will, 111 S.H. 6, 183 N.C. 226. 

(2) The rule applies to evidence 
of good character of a witness.— 
Kirkpatrick v. Crutchfield, 100 S.E. 
602, 178 N.C. 348. 

Impeachment of witness by inquiry 
into character or reputation see the 
C.J.S. title Witnesses §$ 491-687, 
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also 70 C.J. p 820 note 22-p 936 
note 8. 

Virtue and ohastlty 

In trespass to try title in which 
the right of one of the claimants de- 
pended on the existence of a mai^ 
riage between such claimant*s moth- 
er and the deceased owner, testlmony 
assaillng the character of the moth- 
er for virtue and chastity was not 
admissible.—^Dancy v. Peyton, Tex. 
Clv.App.. 282 S.W. 819, 823, error dis¬ 
missed, clting Oorpns Juris. 

71. Idaho.—Johnson v. Richards, 
294 P. 607, 612, 60 Idaho 150, clt¬ 
ing Corpus Juris. 

1111.—^Woodruff V. Mutual Life Ins. 
Co., of New York, 229 Ill.App. 213, 
220, quoting Corpus Juris. 

Md.—Sappington v. Fairfax, 108 A. 
675, 185 Md. 186. 

Mlss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465. 

N.M.—Keyes v. Keyes, 199 P. 361, 
27 N.M. 216. 

Tex,—-Fort Worth Hotel Co. v. Wag¬ 
goman, Civ.App., 126 S.W.2d 678, 
error dismissed, Judgment correct. 
22 C.J. p 472 notes 23, 25, p 474 note 
53. 

When pnt In Issue by nature of ao- 
tlon 

(1) “Putting character in issue" 
is a technlcal expression, which 
means not only that character may 
be affecled, but that it is of par¬ 
ti cular importance in the action it- 
self.—State ex rei. Massachusetts 
Bonding & Ins. Co. v. Allen, 271 S. 
W. 767, 308 Mo. 109, quashing cer¬ 
tiorari Niese Grocer Co. v. Massachu¬ 
setts Bonding & Ins. Co., App., 269 
S.W. 862—Dudley v. McCluer, 66 Mo. 
241, 27 Am.R. 273—22 C.J. p 473 note 
40 [a]. 

(2) The action, in Its nature, must 
directly Involve the question of char¬ 
acter.—^American Flre Ins. Co. v. 
Hazen, 1 A. 606, 110 Pa. 530. 

(3) Character is put in issue by 
the nature of the proceeding itself 
only in cases in which its value is 
to be considered in assessing the 
damages.—State ex rei. Massachu¬ 
setts Bonding & Ins. Co. v. Allen, su¬ 
pra—Black V. Epstein, 120 S.W. 764, 
221 Mo. 286—^Vawter v. Hultz, 20 S. 
W. 689, 112 Mo. 633—Dudley v. Mc¬ 
Cluer, 66 Mo. 241, 27 Am.R. 278— 
Brownlng v. Browning, 41 S.W.2d 
860, 226 Mo.App. 322—Humphreys v. 
St. Louls-San Francisco Ry. Co., Mo. 
App., 286 S.W. 738. 

Character directly involved 

(1) Supporting evidence of the 
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son'^2 is put in issue, evidence of character is admis- 
sible, and such evidence is admissible where char¬ 
acter is put in issue by the pleadings and proof.*^^ 
Evidence of the good character of a party is ad¬ 
missible where his character is in issue,or where 
it is assailed or put in issue by the opposing party, 
and, under certain circumstances, evidence to^ show 
the good character of a third person is admissible 
where his character has been attacked.76 

In order to permit the introduction of evidence as 
to the character of a party on the theory that his 
character is in issue or has been attacked, it must 
actually appear that his character is in issue or has 
been attacked.While it has been held that the 
character of a party may be put in issue to permit 
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the introduction of evidence of good character 
where he is asked on cross-cxamiiiation a qiiestion 
containing an imputation of wrongthung on his part 
which he neither admits nor dcniosj''' it has also 
been held that such evidence is not admissible where 
the party so questioned denies any wrongdt)ing,7^ 
and that the mere propounding of a (iiiestion, an 
affirmative answer to which might redeet on- the 
character of a part 3 % does not constitute such an 
attack as permits evidence of his good character, 
where a negative answer is given.^<’ The fact that 
counscl for one party, in his openiiig siateinent, has 
attacked the character of the other party with re- 
spect to honesty and fair clealing ili>es not warrant 
the introduction by the other party of evidence of 
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good character of a party, either for 
truth and veraclty or for honesty 
and fair dealing, is admissible where 
the nature of the action directly in¬ 
volves his character.—Waggoman v. 
Fort Worth Well Machlnery & Sup- 
ply Co., 76 S.W.2d 1006, 124 Tex. 326. 
reverslng Fort Worth Well Machln¬ 
ery & Supply Co. V. Waggoman, Civ. 
App., 62 S.W.2d 306—Grant v. Pend- 
ley, Tex.Com. App., 39 S.W.2d 696, 78 
A.Li.R. 638, reverslng, Civ.App., 22 
S.W.2d 467-—Wells v. Lewls, Tex. 
Civ.App., 108 S.W.2d 926, error dls- 
missed. 

(2) In a suit to cancel certain 
Instruments In which the question 
involved was whether a party had 
drilled to a certain depth a well for 
the production of oll and gas and 
had drilled it in a good workmanllke 
manner, the character of a party 
was not directly involved.—Wells v. 
Lewis, supra. 

Bvldenoe admlsslhle uxuder statute 

Ga.—Caldwell v. Caldwell, 1 S.E.2d 
764, 69 Ga.App. 637. 

72. 111.—Woodruff v. Mutual Life 
Ins. Co. of New York, 229 111.App. 
213, 220. quoting Ooxpns Joxla. 

22 C.J. p 472 note 24. 

73. Minn,—^Dauer v. Dauer. 210 N. 
W. 878, 169 Minn. 148. 

Mo.—Ferguson v. Simmons, 43 S.W. 
2d 876, 226 Mo.App. 178. 

74. ParUcuIar tralt 

Where a partlcular trait of char¬ 
acter of a party Is in issue as a 
resuit of the pleadings and evidence, 
he may introduce evidence of his 
good character in that regard.—Har- 
rls V. Sims, 124 So. 326, 166 Miss. 
207. 

75. Md.—Sapplngton v. Fairfax, 108 
A. 676, 136 Md. 186. 

Mo.—Ferguson v. Simmons, 48 S.W. 
2d 876, 226 Mo.App. 178—^Browning 
V. Brownmg, 41 S.W.2d 860, 226 
Mo.App. 822—Gourlay v. Callahan, 
176 S.W. 239, 190 Mo.App. 666. 
Tex,—Fort Worth Hotei Co. v. Wag¬ 


goman, Civ.App., 126 S.W.2d .*>7S, 

error dismlssed, judgment corrcct. 
22 C.J. p 472 notes 23, 26. 

Method of attaok or drawing in is- 
sue 

(1) Evidence of the good character 
of a party may be admissible whoro 
his character has been attacked or 
drawn in question by tho pleadlng of 
the opposing party.—Fort Worth Ho¬ 
tei Co. V. Waggoman, supra. 

(2) Where pleadings impeach the 
sklll, cajre, or competency of a party 
involved, character evidence is ad¬ 
missible in rebuttal.—Be(*knor v. 
Barrett, Tex.Clv.App., 81 S.W.2d 7X0, 
error dismissed. 

(3) Where the adversary, under 
his avermenls, gives evidence of par- 
ticular aets and circumstances, from 
which natural and designed infer- 
ences throw strong suapicion on the 
probity 'of the other party, the other 
party may meet the suspicion thus 
created by proof of general good 
character with respect to the par- 
ticular traits involved.—Hllker v. 
Hilker, 66 N.B. 81, 153 Ind. 426. 

(4) In action for illegal search of 
person, evidence hy defendant tlmt 
plaintlfC was carrying plstol day be- 
fore put plaintifrs character in is¬ 
sue, making issue of plalnlifPs repu- 
tation relevant so that evidence of 
his good reputation was admissible. 
—Ferguson v. Simmons, 43 S.W.2d 
876, 226 Mo.App. 178. 

(6) In an action by a negro pas- 
senger against a railroad company 
for injuries, admission of evldonce of 
plaintllE’s good character, reputation 
for truth, honesty, that she was a 
negro very polite to white people, 
and above the average of hor class, 
was not improper, where the dotailed 
statements in defendanfs special an¬ 
swer and way m which defondant's 
altomeys conducted the trial were 
designed to arouse race prejudlce of 
jurors and discredit plalntiff as an 
oltensive negro, and where ali of the 
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defensive maitt-r in the ant*wer 
mlghl have Ikm*» slmun umlt-r the 
general denial.—S<‘baff v. Ib*a!**. Tt‘X. 
Civ.App., 2r*t» S.W. 7r»7. 

(6) In nn nction fwr ali*‘nntiMn of 
nffection of plaintiffs hti.^^band in 
which defendant .snught to avoul lia- 
hilily on the ground that the sepa- 
ration resulted from th** miseonduct 
of plaintllT and jdeaded. and ernss- 
exatnined plaintifrs \vitne.*«s*.s as to, 
mattiTS tending t»» Show mi.sefniduct, 
evidence of plaintiir.*^ g«’ii»'ral gi>od 
reputation for chastity. \irtu**. and 
morallty was ndniissibtis-' HmiAning 
V. Browning, 41 S.W.2d srtO, «26 Mo. 
App. 322. 

Bffeet of admissinn of fvldfiief» at- 
tiicking good charaet»-r s**»’ infru $ 
42K. 

T®. Tex.—CiHiipp V. P. U. (bitniiiingK 
Expori Co., Civ.App.. IU* S.W. 411. 
22 O.J. P 172 note 21. 

77. <;a.—Pooper v. U*'*'v*'S. 131 S.K. 
6.2, ISl an. 232. 

Ky.—Caskey v. Nnssf»anni. t:t S.W. 

2d 403, 227 Ky. t70. 

22 C.J. p 170 note Xt*. 

Character uot put iu issue 

(1) <?hnracl<*r t*f plaintiff, ."auiig 
for injuri*»s whi-n sboi by d<<feiid- 
anUs watchnmn. was iiot put itt is¬ 
sue by inquiry by pl.HnPdfs eotinsel 
as to whether plainiiff was ariaed 
on the oeca.sion in «im steai or was m 
the habil of «‘arrying arin.s.< Cask**y 
V, Nussiutum, supra. 

(2) The mere eonir*uheti/4n <»r de¬ 
fendant as a witness dnes md au- 
Ihorize evidence t»r his gmel charac¬ 
ter.—Lester v, tSay. 117 .S**. 211, 217 
Ala. 686. 60 A.L.U, iMit Hanccck 
V, iiullett, K2 S<*. 622, 2a3 Abi. 272. 

7a, Mo,—Gourley v. c*altahan, 176 
S.W. 230, tOO Mo.App. «66. 

79. Mich,—Munree v. OtHlkiii, 60 N. 
W. 244, 111 Mich. XS3. 

80. Ga.—Cooper v. Xteeves, 131 tf.K. 
63, 161 Ga. 232. 
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§ 426 


his good character in these respects.^l 

Admissibility of evidence of character where the 
action involves a charge of wrong or matters con- 
stituting a criminal offense is discussed infra § 426. 

Character of place. The character of a place may 
be in issue so as to render admissible evidence in 

that regard.S2 

§ 425 . - Where Character Relevant 

Character may be relevant apart from any Infer- 
ence as to conduct arislng therefrom, and In such case 
evidence of character Is admissible. 

Character may be a relevant fact^^ apart from 
any inference as to conduct arising therefrom,^^ 
and, where this is the case, evidence of the char¬ 
acter of the person in question is admissible.^® 
Thus it may be shown that plaintiff^s character is 
such that less than a normal injury could be in- 
flicted by the acts of defendant where the damages 
claimed embrace injury to feelings,^® as, for ex- 
ample, in actions involving chastity.^7 

The view has been taken that, where the intent 
of a party is a material inquiry, and the facts and 
circumstances shown in evidence leave the ques¬ 


tion of intent in doubt, the character of the party 
may be shown to aid in the determination of such 
question.S8 

Character of third person. The character of a 
third person may be relevant^^ as bearing on the 
probability that such person did or omitted particu- 
lar acts,20 or to show the purposes for which a cer- 
tain building is used as a place of resort.oi 

§ 426, -Where Action Involves Charge 

of Crime or Wrong 

The mere fact that, In a civii action, a party or a 
third person ia charged with the commission of a legal 
wrong or of acts constltuting a criminal offense does not 
authorize the admission of evidence to show his good 
character, altho*ugh in some Jurisdictions evidence to 
show the good character of a party or of a third person 
has been admitted in certain cases. 

In view of the presumption in favor of the good 
character of an individual, see supra §§ 122, 123, 
as a general rule a party is not entitled to intro- 
duce evidence of his good character, in the first in- 
stance, merely because his adversary has, by the 
pleadings or the nature of the action, charged him 
with committing a legal wrong,22 or even an act 


81. 111.—Weeks v. Jones, 200 111.App. 
215. 

82. R.I.—Horaho v. Wanellk, 184 A. 
323, 66 R.L 198, reargument denled 
185 A. 256, 56 R.L 264, 

Wash.—W. B. Hutchinson Inv. Co. 
V. Van Noslern, 170 P. 121, 99 
Wash. 649. 

As evidence of character of party 

Evidence tending to show the char^ 
act er or nature of a place and the 
sale of intoxicants there did not con¬ 
stitute an attack on the charcLcter of 
defendant so as to render such evi¬ 
dence inadmissible as evidence of de- 
fendanfs character, where the char¬ 
acter of the place was in issue, es- 
peclally in view of the fact that the 
first reference to the sale of intoxi¬ 
cants was made by defendant's coun- 
sel on his cross-examination of a 
witness for plaintiff.—Horaho v. 
Wanelik, 184 A. 323, 66 R.I. 193, re- 
argument denied 185 A. 256, 56 R.I. 
264. 

83. Mo.—Fergruson v. Simmons, 43 

S.W.2d 876, 226 Mo.App. 178. 

Tex.—Fort Worth Hotel Co. v. Wag- 
goman, Civ.App., 326 S.W.2d 678, 
684, error dismissed, judgment cor- 
rect, quoting Corpus Jtiris. 

22 C.J. p 472 note 26. 

Prohahle canse and mallee 

In an action for a wrongful search, 
evidence of plaintifC^s good character 
was properly admitted as bearing on 
CLuestions as to justifleation of de- 
fendanfs obtaining search warrant 


and as to malice.—^Mark v. Merz, 63 
IlLApp. 468. 

84. Tex.—Fort Worth Hotel Co. v. 
Waggoman, Civ.App., 126 S.W.2d 
678, 684, and error dismissed, judg¬ 
ment correct, quoting Corpus Ju¬ 
ris. . 

22 C.J. p 472 note 27. 

85. Mo.—^Ferguson v. Simmons, 43 
S.W.2d 876, 226 Mo.App. 178. 

Tenn.—^Hager v. Hager, 66 S.W.2d 
260, 265, 17 Tenn.App. 143, citing 
Corpns Jtiris. 

Tex.—^Fort Worth Hotel Co. v. Wag¬ 
goman, Civ.App., 126 S.W.2d 678, 
684, error dismissed, judgment cor¬ 
rect, quoting Corpns Juris. 

22 C.J. p 472 notes 26, 27. 

On an Issne as to the helief of an 
unde, who had long known his nlece, 
who was the defendant in the action, 
intimately, that she had an Irritable 
disposition, the fact that she had ex- 
hibited outward manifestatione of 
such a disposition is relevant, when 
coupled with evidence of his declara- 
tion that he had such a belief, pre- 
sumably based on his observation of 
her.—Curtice v. Dixon, 68 A. 687, 74 
N.H. 386. 

80U Tex.—Fort Worth Hotel Co. v. 
Waggoman, Civ.App., 126 S.W.2d 
678, 684, error dismissed, judg¬ 
ment correct, quoting Corpns Juris. 
22 C.J. p 472 notes 29-32. 

Plaintiff's character in mitigation of 
damages in actions for: 

False imprisonment see the C.J.S. 

59 


title False Imprisonment § 56, 
also 26 C.J. p 544 note 87. 

Llbel or slander see the C.J.S. title 
Libel and Slander §§ 190, 267, 
also 37 C.J. p 61 notes 14-17, P 
122 note 41. 

Malicious prosecution see the C.J. 
S. title Malicious Prosecution § 
86, also 38 C.J. p 484 notes 76-78, 
p 496 note 36. 

87. Tex.—Fort Worth Hotel Co. v. 
Waggoman, supra. 

22 C.J. p 472 note 29. 

88. Okl.—Sovereign Camp W. W. v. 
Welch, 83 P. 547, 16 Okl. 188. 

22 C.J. p 472 note 34. 

88. Tex.—Moore v. Miller, Civ.App., 
166 S.W. 673. 

22 C.J. p 473 note 36 . 

90. Tex.—Moore v. Miller, supra. 

22 C.J. p 473 note 36. 

91. Cal.—Demartini v. Anderson, 69 
P. 207, 127 Cal. 33. 

22 C.J. p 473 note 37. 

92. Ala.—^Drummond v. Drummond, 
102 So. 112, 212 Ala. 242. 

Tex.—Grant v. Pendley, Com.App., 
39 S.W.2d 596, 697, 78 A.L.R. 638, 
quoting Corpus Juris and revers- 
ing, Civ.App., 22 S.W.2d 467—Knol- 
lenberg v. Farmers’ Gin Co., Civ. 
App., 80 S.W.2d 1040. 

22 C.J. p 473 note 40. 

Chajrge hy inferenoe 
As a general rule a party may not 
introduce evidence of his good char¬ 
acter merely because he has been. 
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for which he might be subjected to a criminal pros- 
ecution,»» as, for example, where there is involved 
in the action a charge of adultery or fomication, 
conspiracy,®® etnbezzlemeiit,®® fraud,®^ incendia- 
rism,»* or malicious mischief.®® It has been held 
or recognized that evidence of the good character 
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of a party is not rendered admissible by the intro- 
duction of evidence bearing on the issue of wheth- 
er or not the act charged has been committed, al- 
though such evidence if believed tcnds also inci- 
dentally to assail character.^ 

There is. howcver. authority to the eftect that cv- 


chargred by inference wlth wrongrdo- 
ing.—Colker v. Connecticut Flre Ius. 
Co., 7 S.W.2d 602, 224-Ky. 887. 
Wrangrftiny oausloff deatli 

Defendanfs character not being as- 
salled in action for wrongfnlly caus- 
ing death. evidence thereof was prop- 
erly excluded.—^Burns v. Colley, 9 S. 
W.2d 169, 223 Mo.App. 76. 

93. Ala.—^Hancock v. Hullett, 82 So. 
622, 203 Ala. 272. 

Okl.—^Baker v. First Nat, Bank, 54 
P.2d 866, 176 Okl. 70. 

22 C.J. p 473 notes 41, 42. 

Bight to Show abseaoe of c rlTnln ft l 
proseoutloxL 

(1) In a civil action for assault 
and battery, defendant may not show 
that he was nover arrested and 
prosecuted criminally for the alleged 
assault and battery.—^Barr v. Post, 
77 N.W. 123, 66 Neb. 698. 

(2) In such an action, defendant 
may not show that the grand jury 
refused to indlct him for assault and 
battery.—^Bonlno v. Caledonio, 11 N. 
B. 98, 144 Mass. 299. 

94. Mo.—Owens v. Fanning, App., 
206 S.W. 69. 

N.T.—-Booth V. Booth, 238 N.T.S. 193, 
136 Misc. 360. 

22 CJ. p 473 note 43. 

95- Alo.—Sharp v. Clopton, 117 So. 
647, 218 Ala. 140. 

9Q. Honesty and Integrlty 
In action on a fidelity bond indem- 
nifying against loss from embezzle- 
ment by an employee, evidence of 
his reputation for honesty, integrity, 
etc., was not admissible if he was re- 
garded as a party.—State ex rei. 
Massachusetts Bonding & Insurance 
Co. V. Allen, 271 S.W. 767, 808 Mo. 
109, Quashing certiorari Niese Grocer 
Co. V. Massachusetts Bonding & In¬ 
surance Co., App., 269 S.W. 852. 

97- U.S.—^Mutual Life Ins. Co. of 
New York v. Treadwell, C.C.A.Lieu, 
79 P.2d 487. 

Ala.—Sh^p V. Clopton, 117 So. 647, 
218 Ala. 140—Ward & Thompson v. 
Herndon, 5 Port. 882. 
ni.— McBean v. Fox, 1 IlLApp. 177. 
Mo.—Lowe V, Montffomery, 11 S.W. 
2d 41, 821 Mo. 330. 

Pa.—^McCommon v. Johnson, 187 A 
446, 123 Pa.Super. 581. See Ber- 
berian v. Allsmon, 28 Del.Co. 874. 
W.Va.—^Horton v. Tyree, 139 S.B. 737, 
104 W.Va. 288. 

Wls,—-Drexler v. 2Sohlen, 267 N.W. 

676, 216 Wls. 488. 

22 C.J. p 473 notes 40, 46. 


Action agadnst attomey 

In an action agalnst an attorney 
for damages based on alleged fraud 
in inducing plalntllf by false repre- 
sentations to execute a deed, rejec- 
tlon of evidence, oifered by defend¬ 
ant, to Show his general reputation, 
among members of the bar, for being 
an uprlght, honorable, truthful, and 
faithful practltloner, was proper, 
where there was neither a direct nor 
an Indirect attack on his reputation 
or character.—^McCommon v. John¬ 
son, 187 A 446, 123 Po.Super. 681. 

In Texas 

(1) The rule has been announced 
that a party is not entitled to intro- 
duce supportlng evidence of his gen¬ 
eral good character merely because 
his adversajry has by pleading or 
evidence charged him wilh fraud.— 
Grant v. Pendley, Com.App., 39 S.W. 
2d 696, 78 A.L.B. 638, reversing, Civ. 
App., 22 S.W.2d 467—Wells v. Lewis, 
Clv.App., 108 S.W.2d 926, error dis- 
missed—Knollenberg v. Farmers* Gin 
Co., Clv.App., 80 S.W.2d 1040. 

(2) The rule appears to be that, 
when the fraud charged Involves 
the commission of a crime involving 
mora! turpitude, character evidence 
is admissible.—Wells v. Lewis, su¬ 
pra. 

See Texas cases infra notes 6, 9 this 

section. 

(8) In an action to recovcr a com¬ 
mission on the sale of land, in which 
plaintlff alleged that defendant had 
made false and fraudulent represen- 
tations in connection wlth the trans- 
action, evidence that defendant'8 rop- 
utatlon for honesty and fair dcaling 
was good was not admissible if prop¬ 
er objection had been presented.—C»li¬ 
mer V. Graham, Com,App., 52 S.W. 
2d 263, reversing, Civ.App., 26 S.W, 
2d 687. 

(4) In action by daughter, as ex- 
ecutrlx and sole devisee of mother*s 
estate, against mother's agent for 
actuai damages for agenrs fraud in 
loaning mother^s funds on Insuffl- 
clent secunty, wherein allegations of 
fraud were of present or pre-existlng 
facts, evidence that on occasions 
previous to transactlon in question 
borrower had promptly repaid locms 
from agent and that agent had lost 
no other funda than amount in ques¬ 
tion was Inadmisslble as Indlrectly 
tending to show good character of 
agent for honesty and fair dealing, 
—^Blondeau v. Sommer, Clv.App., 99 
S.W.2d 668. 


(5) It has bonn h»»ld that. wht*re an 
issue of fraud is to be dt*tt*rmmed by 
virtue of the credit to he given to 
the testimony of the witnessH.M ns to 
whether certain .state^m•nt.^ were 
made and whether they were true or 
false, evidence supporting the good 
character for honesty and fair deal¬ 
ing of the party elnrged with mak- 
ing the false repre.**entatu>n.'< is not 
admissible.—Lui*kenlnit*h v. Thomas, 
Civ.App., 166 S.W. 91». 

(6) In aome ea.^^es. dmdfled hefore 
the deciaion in Orant v, rendli*y. su¬ 
pra, it was heU! or reeogniii*.il that 
a party who was charg* d with fraud 
could introduco supportlng e\'ulence 
of hia good rharai*ter f«*r hont>sty 
and fair dealing.—Itr:innon v. iSart- 
man, Com.App., 2\S ,^.W. M7, re¬ 
versing Oartman v, Itrannon, (*iv. 
App., 270 S.W. —Huiit v. tSarrett, 
Clv.App., 275 S.W. 96, ntodilhMl on 
other grouttds, tSarretr v. Hunf. 

App,, 283 S.W. -Ist* Phihkdtdphia 
Fire As«’u V- Jktnca. Civ.App., -IU «. 
W. 44. 

(7) So it wa,s hro.Hdly that, 

where a pnrty'H reputation fur h*»n- 
csty and fair dealiug is attaeked by 
the plcadingH. nml hut reptitatum 1 m 
thereby put In controv» r.N>, it in P*‘r- 
mis.v»iblo to offer tistiinony to show 
that tht* allegatiotiK aiv tau true,-- 
Waco Mut. I^ife & Avruh ut Ass’n v. 
Hafferkainp, Olv.App.. 293 S.W. 23 »», 

(8) As to the ftatotinia a.s to 

fraud in Brannon v. Carttntn. ituprn, 
it has been nssertt<«| that it ts not 
authoritativo and nmst t*** regrtrd(*d 
as dictum.—tlrnnt v. i’oni. 

App., 39 S.W.2d 7Ji A.U tl. 63\ 

reveraing, Clv.App., 23 S.\\'.2*l -167. 

(9) In an action txtsed on a * tiarge 
of fraudulent atatemeiiiH and fraud- 
ulent concealment of facta, it hua 
been held that the admtsseot of e\i- 
denco lending to sh**w d®‘r*'ndant'« 
good standing in the ciuninunlty waa 
not reversible, «‘speemlly m view* of 
the prior adniisaion of ««vnlene». tend- 
ing to Show platntiff*» gond standing 
in the oommuntty.- dtaynen v. tJer- 
many, Clv.App., 144 S.W.IM 9M. 

99- Ky.—Northt*rn Aawur. Co. v, 

Grlffln, 33 S.W.2d 7. 23« Ky. 
Mo.—Wood V. Oeiterat !n«. of 

America, 77 S.W.2d 167, 229 Mo. 

App. 396. 

22 O.J. p 473 note 41. p 471 note 46* 
99. Me.—Thayer v, Bo> le, 3« Me. 

475. 

1- Mias,—Lelnkauf v. Brinker, 62 

Mlss. 255, 52 Am.!<. 1N3. 

22 C.J. p 474 note 50. 
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idence of the good character of a party may be 
admissible on the ground that the nature of the ac- 
tion is such as directly to involve his character and 
to constitute a charge of wrongful conduct,^ or on 
the ground that he is charged with wrongdoing in- 
volving moral turpitude which his adversary seeks 
to establish by circumstantial evidence,^ as for ex- 
ample where there is a charge of fraud and conspir- 


acy and, according to some cases, evidence of the 
good character of a party to a civil action is admis¬ 
sible where he is charged with acts which would 
constitute a criminal offense.® 

Charge against third person, A charge that a 
third person committed a wrongful act does not, ac¬ 
cording to some cases, authorize the introduction of 
evidence of such personas good character,® even 


2. Ga.—McNabb v. Lockhart, 18 Ga. 
495. 

■Cort or qiiasl tort 
It has been stated broadly that in 
tort, or quasi tort, where the injury 
alleged is doubtful, character may be 
given in evidence.—Scott v. Fletcher, 
1 Overt., Tenn., 488. 

3. Tenn.—Henry v. Brown, 2 Heisk. 
213. 

22 C.J. p 474 note 63. 

4. Ga.—^Wimberly v. Toney, 165 S.B. 
267, 175 Ga. 416. 

Zn South Carolina 

(1) The view has been laJsen that, 
where there are charges of actual 
fraud against defendant, which 
charges rest in great part on cir- 
cumslances, evidence as to his char¬ 
acter is admissible on his behalf.— 
Werts V. Spearman, 22 S.C. 200. 

(2) It was announced in an earlier 
case, however, that, where the na¬ 
ture of the action itself does not in¬ 
volve the general character of a par¬ 
ty, evidence as to that character is 
not admissible to contradlct an im- 
putatlon of dishonesty, or even of 
fraud.—Smets v. Plunket, 32 S.C.L. 
372. 

6. Tenn.—Livingston v. United 
States Fire Ins. Co., 7 Tenn.App. 
230. j 

22 C.J. p 474 note 63. | 

Adie^jssioxL of evidence under statute 
In view of Civ.Code 1910 § 6746, 
Code 1933 § 88-202, where defendant, 
in suit to set aside deeds, was charg¬ 
ed in eHect in petition with forging 
or altering them, evidence of his 
good character was properly admlt- 
ted.—Mays v. Mays, 113 S.B. 164, 153 
Ga. 835. 

Where proof of orlmlnal Intent es- 
sential to recovery 
Where, in order to entitle plaintifC 
to the recovery sought, it is neces- 
sary to establish that defendant act- 
ed with criminal intent, it is proper 
for defendant to introduce evidence 
of his general good character as to 
the element or feature thereof in- 
volved in the charge against him, for 
the purpose of rebutting the proof, 
showing or tending to show crim¬ 
inal intent. 

111.—People V. Matt, 224 IllA.pp. 

210 . 

W.Va.—Hess v. Marinari, 84 S.E. 968, 
81 W.Va. 600. 


Xu Texas 

(1) Supporting evidence of the 
good character of a party, either for 
truth and veracity or for honesty 
and fair dealing, is admissible where 
he is charged by his adversary’s 
pleadlng or evidence with the com- 
mlssion of a crime involving moral 
turpitude.—^Waggoman v. FortWorth 
Well Machinery & Supply Co., 76 S. 
W.2d 1006, 124 Tex. 326, reversing 
Fort Worth Well Machinery & Sup¬ 
ply Co. V. Waggoman, Civ.App., 52 S. 
W.2d 306—Grant v. Pendley, Com. 
App., 89 S.W.2d 596, 78 A.L.R. 638, 
reversing, Civ.App., 22 S.W.2d 467— 
Wells V, Lrewis, Civ.App., 108 S.W. 
2d 926, error dismlssed. 

(2) Petition, charging one defend¬ 
ant with false sweanng and another 
defendant and his father with subor- 
natlon of false swearing, rendered 
evidence of their good character for 
truth and veracity or honesty and 
fair dealing admissible.—Wells v. 
Lewls, supra. 

(3) Where cross-examination by 
defendant and testimony elicited by 
him constltuted an attack on plain- 
tiff's character and charged him 
with embezzling defendants' funds, 
supporting evidence of plalntiif's 
good reputation for truth and veraci¬ 
ty and for honesty and fair dealing 
was admissible.—^Waggoman v. Fort 
Worth Well Machinery & Supply Co., 
supra. 

<4) Where, in an action for money 
loaned and the price of labor, defend¬ 
ant’s answer charged plaintift with 
embezzlement of defendanfs money, 
plalntlffs good reputation for hon¬ 
esty was in issue so that evidence 
thereof wsis admissible.—^Mullinay v. 
Pyron, 123 S.W. 1139, 68 Tex.Civ. 
App. 263. 

(6) Evidence of plaintiff’s good 
reputation for honesty and fair deal¬ 
ing in community wherein he lived 
was admissible, in view of defend¬ 
anfs ajlegatlons in its pleadlngs that 
plaintifC had been convicted of bur- 
glary and of assault with intent to 
murder.—St. Louis, S. P. & T. Co. v. 
Barr, Civ.App., 67 S.W.2d 1086. * 

(6) Prior to the decislon in Grant 
V. Pendley, supra, the view wa.s ex- 
pressed that supporting evidence of 
good character for honesty and fair 
dealing was admissible on behalf of 
a party who is charged with a crime, 
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without mentlon of the modifying 
phrase “involving moral turpitude.’’ 
—Brannon v. Gartman, Com.App., 288 

S.W. 817, reversing Gartman v. Bran¬ 
non, Civ.App., 270 S.W. 256—Hunt 
V. Garrett, Civ.App., 276 S.W. 96, 
modified on other grounds Garrett v. 
Hunt, Com.App., 283 S.W. 489. 

Xn Venuout 

(1) In an action on a flre insurance 
pollcy in which defendant insurance 
company Introduced evidence tend¬ 
ing to Show not only that plaintifC 
bumed the building in which the In- 
sured goods were located, but also 
that plaintifC was guilty of perjury 
in making out his swom statement 
of loss, it was held that it was not 
error to admlt evidence in support 
of plaintifC’s character for honesty, 
integiity, and truthfulness, where 
such evidence was objected to on 
the ground that defendant had intro¬ 
duced no Impeaching testimony of 
plalntifC’s character.—Mosley v. Ver- 
mont Mut. Fire Ins. Co., 65 Vt. 142. 

(2) Evidence of general good char¬ 
acter is not admissible as a defense 
in civil cases, except where the ques- 
tion of character is directly in issue 
and material to the amount of dam- 
ages, even though plaintifTs testi¬ 
mony virtually charges defendant 
with the crime of embezzlement.— 
Wright V. McKee, 37 Vt. 161. 

e. Mo.—^Mllan Bank v. Richmond, 

139 S.W. 352, 235 Mo. 632. 

22 C.J. p 474 note 67. 

Seoeased person 

(1) In an action on a life insur¬ 
ance policy in which defendant In¬ 
surance company set up as a defense 
that insured had made false and 
fraudulent statements in his applica- 
tion for insurance, evidence that the 
general reputation of insured for be- 
ing a truthful and honest man was 
good was not admissible.—Great 
Western Life Ins. Co. v. Sparks, 132 
P. 1092, 38 Okl. 396, 49 L.B.A.,N.S., 
724. 

(2) Xn Texas the same rule has 
been applied.—Dorsey Life Ass’n v. 
Sitton, T6X.Clv.App., 76 S.W.2d 660. 

(3) However, in an earlier case in 
Texas it was held, under a similar 
state of facts, that evidence that In- 
8ured’s reputation for honesty and 
fair dealing was good was admissi¬ 
ble.—Waco Mut. Life & Accident 
Ass’n v. Hafferkamp, Tex.Clv.App., 
293 S.W. 250. 
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7. Mo,—Niese Grocer Co, v. Masaa- 
chusetts Bonding & Ins. Co., App., 
259 S.W. 862, certiorari quashed 
State ex rei. Massachusetts Bond¬ 
ing & Insurance Co. v. Allen, 271 
S.W. 757, 308 Mo. 109. 

a Cliaige 01 frauduleiLt mlsrepra* 
sentatioii Dy party 
In an action by the buyer of stock 
of a bank against the seller, based on 
the alleged fraud of the seller in in- 
ducing the purchase by false repre- 
sentations as to value, evldence of 
the g od reputation for buslness 
ability, honesty, and integrity of the 
directors and officers of the bank was 
admissible on behalf of defendant 
seller, in view of evidence offered by 
plaintiff as to representations by de¬ 
fendant that such directors and offl- 
cers were competent—Jones v. Pin- 
gree, 273 P, 303, 73 Utah 190. 
Charge of ffandnleiit mlsrepresentat. 
tion by third person 

(1) Where, in an action on a llfe 
Insurance policy, defendant Insurance 
company charged that insured made 
fraudulent misrepresentations in his 
application for insurance, evidence to 
Show the good character of insured 
was admissible. 

Ga.—<jennan-American Life Ass’n v. 
Parley, 29 S.E. 615, 102 Ga. 720 
—Henderson v. Jefferson Standard 
Life Ins. Co., 147 S.E. 901, 39 Ga. 
App. 609. 

111.—Woodruff v. Mutual Life Ins. 
Co. of New York, 229 111,App. 213. 

(2) A like rule has b^en applied 
where defendant life Insurance com¬ 
pany charged that insured made 
fraudulent misrepresentations in an 
application for reinstatement of the 
policy.—Houston v. New York Life 
Ins. Co., 8 P.2d 434, 166 WasL 611. 

(3) It has also been held that 
where flre insurance companies 
sought to defeat a recovery by evi¬ 
dence purporting to Show that in¬ 


sured, who died prior to trial, fraud- 
ulently overstaled the value in 
proofs of loss, evidence of insured's 
good reputation was admissible.— 
Rassmusson v. North Coast Pire Ins. 
Co., 145 P. 610, 83 Wash. 569, L.R.A. 
1915C 1179. 

Charge against party and third per- 
8on 

Where defendant was charged wilh 
fraudulent misrepresentation and a 
third person, since deceased, was 
charged as a co-conspirator wilh de¬ 
fendant, evidence of the good char¬ 
acter of such third person in regnrd 
to buslness matters and for honor 
and integrity was admissible.—Con¬ 
tinental Nat. Bank v. First Nat. 
Bank, 68 S.W. 497, 108 Tenn. 374. 

9. Admissioxi of evidence under stat¬ 
ute 

In an action on notes against the 
exeeutor of the alleged maker, in 
which plaintiff claimed that the 
notes had been lost or stolon and 
evidence on behalf of plaintiff con- 
tained intimations that the alleged 
maker had stolen the notes, evident^e 
of the good character of the maker 
as respeets his honesty and integrity 
was admissible, in view of Code 
1933 § 38-202.-Caldwell v. Caldwell, 
1 S.E.2d 764, 59 GkuApp. 637. 
lOi. Tex.—Wells v. Lewis, Civ.App., 

108 S,W.2d 926, error dismlssed. 
Theft 

Where plaintiff pleaded fraud by 
persons who did the scaling and 
classification of logs for defendant 
and testifled that they had stolen his 
logs, evidence of their general repu¬ 
tation for honesty was admissi))le.— 
Cudlipp V. C. R. Cummings Export 
Co., Tex.Clv,App., 149 S.W. 444. 

11 . Charge of embezzlemeut 
Tex.—Mullinax v. Pyron, 123 S.W, 

1139, 68 Tex,Civ.App. 253. 

12 , Tex,—Daniels v. Slames, Clv, 

App., 61 S,W.2d 648, 651, quoting 
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Cotpn» Jori,—Type- 
writtT On. v, Shmildis, Oiv.App., 
253 $35, (tuotinte Corpu 

Jaii& 

22 C.J. p 474 note 53. 

IPaymeat of deMg 

In a casp whrTi* plAintifT to 
recovor for .scrvit‘i%t rt iidcn-d to de- 
tratator (JnrinR hia Ja»( JII- 
nosa, il that of tht 

ttfltatofa K«(>d reputat ion for pay* 
mrnt of dchta ia md rolcvant.- Mnr- 
shall V. lllt.-holl, 3S 8.R i:<i. 5$ SX. 
623. 

13. HOMSty 

Tt‘X.—Mullinax v, Tyron, 123 RVT. 

1139, 5K TfX.(’iv.App. 2;*:!. 

22 0,J. p 475 m.lf 53. p 47fi ttot- 21. 
Sohriety 

Misa—llarria v. 12S So. 325i 
155 Miaa. 2(i7. 

14 ('omi.-Stow V. Tonvcni', 3 
Tona 326, 5 .im.T. istt. 

Ma.sa.—.McTarty v. Lcary, 113 Maaa. 

Parttonlar fmdnlo&t aet 
Kvldrma* a.a tu thr K<-iH'ral reputa* 
tlon of a third pcraoii for truth 
and vcracity waa iioi adnii."adil(' na 
tendlnK to ahow that aui'h p"raon 
commlttinl a pnrtii-ular fraudulent 
act.—Trinihh' v. Tnrhali*. .SS .s,K 25. 
1113 S.C. 411. 

BriaMBir aad latoxioattoa 

(1) In action attainai biithway ■'on- 
tractor for death of ni(i|iiri}i( who 
craahcd inio atto-l trnll.'r liurrti-r, 
where defendant lntr<Hlut i*d evidonct 
that motoriat waa iniove-aifd, evi¬ 
dence that motoriat waa carcrtil driv- 
cr, aolier hy hahit, and had «ood k*'»»’ 
eral reputation f«r Hohrict>', was not 
competent in rehuttal, alnee i.-.aue 
waa intoxlcatlou im a particular «e- 
oaaion, not character or reputat lon. - 
Graves v. Johns.in. 176 So, 2.56. 178 
Miss. 46S, followia! in tiravea v. 
Hamllton. Misa., 177 So. 36». 
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there is other definite proof concerning such acts or 
conduct;i5 and it has been held that such evidence 
as to a party is not admissible to negative a con- 
trary and unfavorable imputation arising from his 
admissions on his cross-examination as to imma- 
terial issues.^® 

As to showing relevant traits of character of ae¬ 
cus ed in criminal prosecutions see Criminal Law § 
677 e and the tities treating specific offenses. 

§ 428. -Efifect of Admission of Evidence 

Evidence of the good character of a party is ad¬ 
missible to rebut evidence attacking his character, and, 
according to some authorities, the admission of evidence 
of good character Justifles the reception of evidence in 
rebuttal. 

It has been held or recognized that evidence of 
the good character of a party is admissible where 
his character is attacked or called in question by 
evidence of the opposiiig party.^^ 

While there is authority for the view that, where 
evidence of good character is introduced by one 
party, the other party may rebut it by evidence 
along similar lines,it has been asserted that the 
mere fact that a party gives evidence of his good 
character, without objection, does not authorize the 
adverse party to give improper evidence on the 
same subjcct.^^ 


§ 430 

§ 429. -Knowledge of Character of Third 

Person 

As to necessity of knowledge by defendant, in an 
action for libel, of the character of a third person 
who furnished Information on which the libel was 
based, as a preliminary to introduction of evidence 
of the good character of such person in mitigation 
of damages see the C.J.S. title Libel and Slander § 
267, also 22 C.J. p 477 note 35. 

Examine Pocket Parts for later cases. 

§ 430. Admissibility of Evidence As to Repu- 
tation 

In order to be admissible, evidence as to reputatlon 
should be relevant to the matters involved. 

Evidence of reputation is regarded as the most 
appropriate proof of character as shown infra § 
434, and cases dealing with the circumstances un¬ 
der which evidence of reputation, when considered 
as proof of character, is admissible have been con¬ 
sidered supra §§ 423-428. In some instances, repu¬ 
tation, as distinet from actual character, may be a 
proper subject for investigation, under rules con¬ 
sidered infra §§ 431, 432. 

Evidence as to reputation should have some rele- 
vancy to the matters involved in order to be admis- 
sible.^O 


(2) other cases see Ryan v. New 
York, etc., R. Co., 111 N.T.S. 21, 127 
App.Div. 11—22 C.J. p 474 note 69 
Ca]. 

Beoklessuess 

(1) Evidence that defendant had 
the reputation of heing a reckless 
driver was not admissible on behalf 
of plaintiff in an action for personal 
injuries resulting from belng struck 
by an automobile driven by defend¬ 
ant, the question at issue belng 
whether defendant was reckless on a 
particular occasion.—^Pounders v. 
Day, 118 So. 298, 151 Miss. 486. 

<2) Evidence, on behalf of plain- 
tlff, of reputation for recklessness of 
defendanfs employee was not ad¬ 
missible whero the question involved 
was the conduct of the employee at 
the time of the accident.—Phinney v. 
Detroit United Ry. Co., 206 N.W. 124, 
232 Mich. 399. 

(3) In action for personal injuries 
against bus company, based on al- 
leged negligence in inspection and 
repair, evidence of the general repu¬ 
tation of the manufacturer of the 
bus was not admissible on behalf 
of defendant.—^Rapp v. Butler-New- 
ark Bus Line, 138 A. 377, 103. N.J. 
Law 512, affirmed 140 A. 921, 104 N. 
J.Law 444. 

15, Miss.—Graves v. Johnson, 176 


' So. 266, 179 Miss. 466, followed In 
Graves v. Hamilton, Miss., 177 So. 
360. 

22 C.J. 476 note 62. 

16. Mass.—^MeCarty v. Leary, 118 
Mass. 609. 

17. Ala.—Goldsmlth v. Picard, 27 
Ala. 142—Holley v. Burgess, 9 Ala. 
728. 

Mo.—Perguson v. Simmons, 43 S.W. 

2d 876, 226 Mo.App. 178. 

N.T.—Inman v. Poster, 8 Wend. 602. 
Tenn.—^Nashville Ry. & Light Co. v. 

Owen, 11 Tenn.App. 19. 

Tex.—Fort Worth Hotel Co. v. Wag- 
goman, Civ.App., 126 S.W.2d 678, 
•error dismissed, judgment correct. 
Evidence admissible by reason of ad¬ 
mission of similar evidence of ad¬ 
verse party see supra § 190. 
Where attackiiig evideinoe improperly 
adinltted 

Where one party is improperly 
permitted to assail the character of 
another, the other party is properly 
permitted to introduce evidence of 
his good character. 

Ala.—^Findlay v. Pruitt, 9 Port. 196. 
N.H.—Dame v. Kenney, 25 N.H. 318. 
Where sldll, oare, or couLpetency at- 
taoked 

Where evidence , impeaches the 
skill, care, or competency of a party 
involved, character evidence is ad- ] 
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mlssihle in rebuttal.—^Beckner v. Bar- 
rett, Tex.Civ.App., 81 S,W.2d 719, er¬ 
ror dismissed. 

la N.T.—Townsend v. Graves, 8 
Paige, 463. 

19. Tex.—Gilmer v. Graham, Com. 
Aph., 62 S.W.2d 263, reversing, Clv. 
App., 26 S.W.2d 687—^Landa v. 
Obert, 25 S.W. 342, 6 Tex.Clv.App. 
620. 

20. Evidenoe not admissible 

(1) Where a party’s general repu¬ 
tation for truth and veracity is not 
involved in any pecullar or unusual 
sense, evidence of his general good 
reputation in that regard is not ad¬ 
missible.—Fort Worth Hotel Co. v. 
Waggoman, Tex.Civ.App., 126 S.W.2d 
578, error dismissed, judgment cor- 
recl. 

(2) In detinue for a horse, it was 
proper for plaintlfC to testify that he 
knew a person who defendant 
claimed had been owner and pos¬ 
sessor of such horse, but not that 
such person was known as a horse- 
swapper.—Maddox v. Johnson, 106 So. 
37, 213 Ala. 696. 

(3) In action for damages from 
wrongful seizure of grocery store 
stock, excluding testimony that store 
had reputation of selling whisky was 
proper.—J. M. Radford Grocery Co. v. 
Hothan, Tex.Civ.App., 42 S.W.2d 119. 
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§ 431. — Where Reputation in Issue 

Where the previous good reputation of plafntlfT Is In 
Issue, plaintiff may glve evidence of his good reputation 
and defendant may show that plalntiff'8 reputation was 
not good. 

The nature of the action,^! the pleadings,22 or the 
evidence^s may be such as to put in issue plain¬ 
tiff s previous good reputation and the extent of 
the injury thereto by reason of the acts complained 
of, and it has been held or recognized that in such 
case plaintiff may introduce evidence of his good 
reputation.^4 On the other hand* it has been held 
or recognized that defendant may show that, prior 
to the act complained of, plaintiff s reputation was 
not good.2B 

§ 432. -Where Reputation Relevant 

Tho reputation of a person, animal, or place may 
be a relevant fact In varlous connections. 

The reputation of a person may be a relevant fact 
in various connections.26 For instance, the repu¬ 
tation of an agent or employee in regard to skill, 
competency, and carefulness, may be relevant as 
bearing on the negligence of the Principal or em- 


ployer in employing or retaining him;-^ and sim- 
ilar considerations indicate the relevancy of reputa¬ 
tion in connection with such qiiestions as the pro- 
priety of intrusting property to,2S or conferring re- 
sponsibility on,29 a servant, or the proper selection 

of a trustee.30 

Reputation may also be relevant in determining 
whether credit was given to a certain person,or 
whether the representations of a ccrtain person 
were relied on,32 qj- as tending to prove notice of 
a fact reputed to cxist.32 

AnitnaL The reputation of an animal may be rel¬ 
evant on the question of knowlcdge or noticc.3^ 

Place. The reputation of a particular place may 

be relevant in certain connections.^5 

§ 433. ModeofProof 

a. In general 

b. Infercncc from observation 

c. Negative evidence 

d. Writtcn declaration 

a. Ih Qeneiral 

Th© rules regulatlng proof of character have been 


(4) Testlmony as to reputation of 
subcontractors was not adnaisaible 
under tho clrcumstances Involved.— 
Hewitt V. Buchanan. Tex.Clv.App., 4 
S.W.2d 169. 

ai. Mlsa.—Graves v. Johnson, 176 
So. 256, 179 Mlss, 465. 

K.M.—Keyes v. Keyes, 199 P. 361, 27 
NM. 216. 

22 C.J. p 477 notes 40-48. 


32. Mo.— FergVLBon v. Simmons, 43 
S.W.Zd 876, 226 MoJlpp. 178—^Mll- 
ton V. Missourl Dalry Co., 176 S. 
W. 105, 188 Mo.App. 278. 

Tex.--Port Worth Hotel Co. v. Wag- 
goman. Civ.App., 126 S.W.2d 578, 
error dismlssed, Judgment correct 
—Houston Chronicle Pub. Co. v. 
Tlernan, Clv.App., 171 S.W. 642. 

23- Ala—Goldsmith v. Plcard, 27 
Ala 142. 

24. Ala—Goldsmith v. Plcard, su¬ 
pra 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Klss. 466. 

Mo.—Per^son v. Simmons, 43 S.W. 
2d 876, 226 Mo.App. 178—Mllton v! 
Missourl Dalry Co., 176 S.W, 105. 
188 Mo.App. 278. 

N.M.—^Keyes v. Keyes, 199 P. 361, 27 
N.M. 216. 

Tex.—^Houston Chronici© Pub. Co. v. 

Civ.App., 171 S.W. 642. 

22 C.J. p 477 notes 46-47. 

Heputatlon or character of plaintiff 
In actlons for: 

Breach of promlse to marry aee 
Breach of Marriage Promlse 88 
29, 31. 


False Imprlsonment see the C.J.S 
tltle False Imprlsonment § 66, 
also 26 C.J. p 644 note 85~p 646 
note 88. 

Libel or slander see the C.J.S. tltle 
Libel and Slander 9§ 190, 210, 
264, 266, 267, also 22 C.J. p 477 
note 43, 37 C.J. p 69 note 69*p 
61 note 17, p 75 note 66-p 77 note 
80, p 94 notes 79, 81, p 97 notes 
45, 46, p 122 note 41. 

Mallcious prosecutlon see the C.J. 
S. tltle Mallcious Prosecution § 
86. also 22 C.J. p 477 note 42, 38 
C.J. p 482 note 62-p 484 note 81, 
p 496 note 36. 

Fartloular tralt 
Where a particular trait has been 
put In issue by the pleadings and 
evidence and plaintiff has alleged 
Injury to his reputation, he may In¬ 
troduce evidence of his general good 
reputation In regard to such tralt.— 
Harris v. Slms, 124 So. 326, 166 Miss. 
207, 


3R, R.I.—Polwell V. Provldence 

Journal Co., 37 A. 6, 19 R.I. 661. 

22 C.J. p 477 note 48. 

36. Okl.—^Balch v. State, 164 P. 776. 

65 Okl. 146. 

22 C.J. p 477 note 49. 

Reputation of third penou 
Ala.—Starks v. Comer, 67 So, 440 
190 Ala. 246. ' 

ni.—Kennedy v. Modero Woodmea of 
Amertca^ 90 N.H. 1084, 248 IU. 660 
28 L.R.A.,N.S., 181. 

VxQawfta searoh 

In an action for unlawful searoh, 
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evidence of the reputation of plain¬ 
tiff for bad chara«*ter itt sirUuissibitt 
in mitigat ion of damages,—BjtnflU v, 
Byrd, 84 So, 227, 122 Mihm, 2 HK. 

37. U.s,—naltimoro <*. K. co. v, 
Henthorne, Ohm, 72 K 621, i» rc* 
A. 622. 

III.—^We.qtem Stone Co, v. Whalen 
38 XK. 341, 151 in. 472. 42 Am! 
S.R. 244. 

) C.J, p 478 note 60. 

t Cal,—Kiekon v, j 4 tneH. 28 c«l 
618. 

29. Maas.—Monahan v. Woroester. 
23 N.M. 228, 150 Muhs. 42U, 16 Am. 
S.R, 226. 

30. Kan.—Itolmberg v, is*an, 21 
Kan. 73. 

31. MaHH,—ItuHweil Triminer <*o. v. 
Caso, 11 N.M. 549. 144 Mana. 350. 
t Mich.—linnivlH v. l>ayttm. 13 N. 
W. 392. 49 Mirh. 127. 

33* Mlfh,—Wormadorf v, Detroit 
City R. Co .8 42 N.W. 1000 , 75 Mtch. 
472. 13 Am.S.H. 453. 

22 C.J. p 478 note 55. 

34 . MIch.—WormKdorf v, ZM>trolt 
City IL Co., supra, 

35. Okl.—Balch V. State. 1G4 P. 776, 
66 Okl. 146, 

tThlavrfnl searoh 

The vlew has been taken that in 
an action for an uniawfut searoh. 
the general reputation of tho hotel 
Involved as belng a place of evij res- 
ort Is admissibie in mitigatum of 
oamages.—Banflll v, Byrd, b4 So. 227 , 
122 Miss, 288. .0 AU. 4 ,-», 
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criticized, but proof of character by showlng general 
reputatfon possessos certain advantages and Is the least 
objectionable mode of proof available. 

The.rules regulating proof of character, discussed 
infra this section and in §§ 434-436, have been crit- 
icized as illogical, unscientific, and anomalous, ex- 
plainable only as archaic survivals of compurgation 
or of States of legal development when the jury per- 
sonally knew the facts on which their verdict was 
based.36 

Evidence of general reputation, as proof of ac- 
tual character, see infra § 434, ,may, it seems, be 
probatively weak.37 Such evidence possesses the 
advantage, however, that it makes a comparatively 
simple issue and one which the person affected may 
fairly be supposed to be able to meet without sur- 
prise,38 and the view has been expressed that proof 
of character by showing general reputation is the 
least objectionable mode of proof and particularly 
that it is less objectionable than that which depends 
on the individual opinion of witnesses.^^ Evidence 
of common reputation in the community is entirely 
proper when the reputation is, itself, the ultimate 
fact.'*® 

As to knowledge affecting the competency of a 
character witness see the CJ.S. title Witnesses § 
SS, also 70 CJ. p 89 note 59-p 91 note 80. 

Functions of court Where a satis factory test 
has been made, the court should exclude further 
evidence as to character which is not, under the cir- 
cumstances, relevant to the inquiry,^! and the court 


may decline to receive evidence the probative value 
of which would be slight.^2 Jt has been intimated 
that, under some circumstances, the court may, in 
its discretion and as a matter of favor, permit de¬ 
fendant to use other means of establishing his char¬ 
acter than by proof of reputation.^^ 

b. Inference from Observation 

As a general rule, character cannot be proved 
from the mere personal knowledge of the witness or by 
his opinion or an Inference drawn by him, based on 
observation; but apparently the rule Is su^bject to quall- 
flcatlons In some Jurlsdlctlons. 

As a general rule, the character of a person can¬ 
not be proved from the personal knowledge of the 
witness,^^ and the personal or individual opinion 
of the witness in that regard is not admissible 
the existence of an inference on the part of an ob¬ 
server as to the existence of a particular relevant 
traijt of character is inadmissible,^® even where it 
is an inference from observed conduct.^*^ 

According to some cases, however, such evidence 
may be received when the fact as to actual char¬ 
acter was placed in issue by the pleadings,48 and it 
has been stated broadly that ‘the habits or moral 
character of a person may be shown by the testi- 
mony of one who has personal knowledge of the 
facts.4® 

Character of animals, The character of animals 
may be established by the inference of competent 
observers.®® 


lowa.—Foster v. Crisman, 144 
N.W. 1021, 166 lowa 189. 

22 C.J. p 478 notes 65, 67, 68. 

37. N.H.—Curtice v. Dixon, 68 A. 

687, 74 N.H. 386. 

22 C.J. p 478 note 64. 

38- N-C.—Nixon v. McKinney, 11' S. 
B. 154, 105 N.C. 23—Bottoms v, 
Kent, 48 N.C. 160. 

22 C.J. p 478 note 66. 

39. N.C.—Bottoms v. Kent, supra. 
40u lowa.—Poster v. Crisman, 144 
N.W. 1021, 165 lowa 189. 

41. lowa.—State v. Potts, 43 N.W. 
634, 78 lowa 656, 6 L.R.A. 814. 

22 C.J. p 479 note 72. 

Limitingr number of witnesses as to 
character in: 

Civil cases see the C.J.S. title Trlal 
§ 92, also 64 C.J. p 144 notes 64- 
61. 

Criminal prosecutione see Criminal 
Law § 1042. 

42 . Wyo.—State v. Williams, 266 P. 
1056, 1057, 38 Wyo. 340, guotingr 
Corpus Juris. 

22 C.J. p 479 note 73. 

43. Vt.—State v. Bmery, 7 A. 129, 
69 Vt. 84. 

32 C.J.S.-5 


44. Tenn.—Hager v. Hager, 66 S.W. 
2d 260, 17 Tenn.App. 143. 

22 C.J. p 484 note 66. 

Proof of character by general reputa¬ 
tion see infra § 434. 

45. Tex.—Tarwater v. Donley Coun- 
ty State Bank, Civ.App., 277 S.W. 
176—^Negociacion Agricola y Gana- 
dera de San Enrlque, S. A., v. Bove, 
Civ.App., 220 S.W. 224. 

22 C.J. p 484 note 66. 

46. Cal.—^Marks v. Reissinger, 169 P. 
243, 35 Cal.App. 44. 

Nev.—Davis v. Davis, 13 P.2d 1109, 
64 Nev. 267. 

22 C.J. p 484 notes 65, 66. 

As to character of accused in crim¬ 
inal prosecutions see Criminal Baw 
§ 678. 

47. Mass.—^Hunneman v. Phelps, 86 
N.B. 169, 199 Mass. 16. 

22 C.J. p 484 notes 66, 67. 
l>leposltlou of party 

Court Improperly admltted evi¬ 
dence on whether witness had ever 
observed whether plalntiff was of 
quarrelsome disposition.—^Davis v. 
Davis, 18 P.2d 1109, 54 Nev. 267. 
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48. U.S.—^Ardmore Coal Co. v. Be- 
vil, Ind.T.. 61 F. 757, 10 C.C.A. 41. 

22 C.J. p 484 notes 68, 69. 

49. Ala.—Eminent Household of Co- 
lumbian Woodmen v. Blackerby, 86 

So. 528, 204 Ala. 202. 

Oplniou of wltuess 
The view has been taken that evi¬ 
dence of character by a witness who 
knows the person whose character 
is under Inquiry is admissible and 
that, where such a witness has had 
opportunity to obtain knowledge as 
to a particular trait, he may express 
an opinion as to such person’s char¬ 
acter in that regard.—Richmond v. 
City of Norwich, 115 A. 11, 96 Conn. 
682. 

(2) Usual method of proving char¬ 
acter is by testimony of witnesses 
who know subject and are able from 
such knowledge to say that in their 
opinion character is good or bad.— 
Noli V. Wilson, 190 N.E. 681, 47 Chio 
App. 134. 

5a Conn.—Sydleman v. Beckwith, 
43 Conn. 9. 

Mich.—^Wormsdorf v. Detrolt Cltir R. 

Co., 42 N.W. 1000, 76 Mich. 472, 18 
, Am.S.R. 458. 
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c. KegatiTe £vidence 

Negative facts relatfng to character may be ad- 
missible, although the vlew has been expressed that tes- 
tlmony that the witness has never heard anything safd 
for or against a certain person Is not evidence of repu- 
tation. 

It has been held or recognized that negative facts 
relating to character, as that a witness well ac- 
quainted with the person whose character is the 
subject of inquiry, in the locality where he lived, 
never heard anything evil said of him,si or his 
character even discussed or spoken of,®^ are admis- 
sible as tending to establish circumstantially good 
character. However, it has been held that testi- 
mony that so far as the witness knows the reputa- 
tion of a particular person is good and that the 
witness has never heard anything said for or against 
such person is not evidence of reputation,53 and 
that one offered as a witness may not testi fy as to 
the reputation of another if he has not heard any 
discussion or conversation concerning such othfer.54 

d. Written Declaration 

Written declaratione made by thlrd peraons, out of 


court, ordlnarily are not admissible as evidence of char¬ 
acter. 

Written declarations, officiai or othorwise, made 
by third persons out of court, ordinarily are not ad¬ 
missible as evidence of character.**»»*» 

§ 434. -General Reputation 

a. In general 

b. Time to which evidence relatos 

c. Place to which evidence relates 

a. In General 

The appropriate method of proving character It by 
estabifshing general reputation as to the particular tralt 
involved. 

The appropriate proof of charaettT is l)y fstab- 
lishing general reputationS® as to the partu-tiiar trait 
involved.®'^ The reputation which is adniissilile is 
the common report which others m;ikc conctTJiing 
the person in question, that is to say, the talk aJumt 
him which shows the opinion which is hcii! in his 
community;58 hearsay evidence tis to stateiiieiits of 


51^ Mlnn.—Blnghain v. Bernard, 30 
N.W. 404, 36 Minn. 114. 

22 C.J. p 484 note 71. 

62. Va.—Davis v. Virginia, 83 Oratt, 
413, 74 Va. 413. 

22 C.J. p 484 note 72. 

53. Mass.—Clark v. Bastern Massa- 
chusetts St. Ry., IBO N.B. 184, 254 
Mass. 441. 

B4. Mass.—Clark v, Bastern Massa- 
chusetts St. Ry., supra. 

55. Csxtlflcate, Btatementi or records 

(1) Good moral character cannot 
be established by the introduction of 
an ex parte certifleate or statement. 
—Keyes v. Keyes, 199 P. 361, 27 N. 
M. 215. 

(2) In a suit for crimina! conver¬ 
sation and seduction of plalntllf’s 
wlfe, a certifleate of good moraJ 
character of plaintiif, slgned by Gen¬ 
eral Goethals, Govemor of the Pana- 
ma Canal Zone, was inadmissible 
Keyes v. Keyes, supra. 

(3) Letter or certifleate of good 
character given by a person’s neigh- 
bors was not admissible under the 
circumstances involved.—Jones v. 
Duchow, 23 P. 871, 25 P. 256, 87 Cal 
109. 

(4) Por other illustratione see 22 
C.J. p 485 note 74 [a]. 

Dlsoharge from army 

<1) In action against rallroad for 
Injuries alleged to have resulted 
from belng assaulted and kicked ott 
moving treight traln, war records of 
plaJntiff, showlng honorable dls- 
charge, certifylng good character, 
were Inadmissible, as tending to in- 
fluence Jury toward favorable flnd- 


ing for plalntiff.—Quinn v. Louis 
ville & N*. R. Co., 110 So. 436, 144 
Mlss. 505. 

(2) However, it has been held that 
plaintiflCs good reputation for hones 
ty and falr dealing may be proved by 
ah honorable discharge from the 
United States army.—Timmins v. 
Hale, 256 P. 770, 122 Or. 24. 

Mlhtary record of accused in crlm- 
inal prosecution as evidence of 
character see Criminal Law § 677 


58. U.S.~Bird v. Halsy, C.aVa., 87 
P. 671. 

Cal.—Marks v. Reissinger, 169 P, 243, 
35 Cal.App. 44. 

lowa.—State v. Pickelt, 210 N.W. 
782, 783, 202 lowa 1321, citing Cor, 
PTL8 Jnxlfl. 

—Louisville Times Co. v. Bmrich, 
66 S.W.2d 73. 252 Ky. 210. 

Md.—Sappington v. Pairfax, 108 A, 
675, 136 Md. 186. 

Mich.—People v. Hili, 241 N.W. 873, 
874, 268 Mich. 79, Quoting Corpus 
Juxls. 

Miss.—Powers v, Presgroves, 38 
Miss. 227. 

N.T.—Hart v. McLaughlin, 64 N.Y.S. 
827, 61 App.Uiv. 411. 

—^Havis V, Long, 126 S.E 321 
189 N.C. 129. 

Tenn.~-Hager v. Hager, 66 S.W.2d[ 
260, 17 Tenn.App. 143. 

22 C.J. p 479 note 75. 

Advantages of proof of character by 
general reputation see supra § 433 . 
Bntlre oharaeter or siagle tralt 
Evidence of greneral reputation is 
a proper method of proving elther 
senerai character or a particular 
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trait, and afrtmlK a baMij4 fnr ;\n in- 
ference ns to n**tual r. Jllrh- 

mond V. City of Xorwirh. UTi A, li 
96 Conn. 5K2. 

Con&Qlng' proof to gonoral roputatlon 
or gonsrsl oharactor 

(1) Ohnrart^r b#* 

conflned to g^-nenil r*»putrtttHn or 
oral cbaraoit^r of Tuu-Ir v. 

WorthinKton, ll() S»,». no, jj;, ^la 
126. ’ ’ 

(2) W ht»n it pvrTui 

to oiTor evidonoo na to rhnr- 

actor, k i 

to pr(u>f gonoral ri putatom. nv- 
gtxrlacion Agriouln y iUumhr* d#* 
San K riqoi*. H. A,, v. 

Api>., 2..'a S.w, 224. 

(3) Whon ovMli*nro of «m.*»! rhur- 
miter nnd di^poMiiion ui foltit} 

it inuHi hi‘ «•oitibiod lo prool of g»'»- 

ml reputation.' •Tiir\\utrr \ Jxtnjty 

County Stato Itunk. T»'X.ru.Apn. 2«» 
«.W, 176. 

iVraonal knowlotjg,. of 

wltnoHH «00 Hupru | 12 ;! b. 

Habits or xuorta oharaoUr 
Whore tho fuot io r*'i»'\:ini. th»* 
habita or m«*ral obnntotfr nf u prr* 
HOti nmy bo prttvod m «oo»#* oumi-m by 
ovidonoo of hiu goneral in 

tho oomtnunity m whioh h»* hv*N. - 
Kminont Houto^hold of isduinbian 
Woodmon, .So. fi2s, AI.*t. 

1109, 54 Kov. 267, 

Ka-Hottoms V. K..m, 4» x.f. ,6». 
2- C.J, p 480 noto 76. 

Mafls.--CH»rk v. Mh-iw- 

ohusptts St. ity., 160 x.K. 104, 264 
Mass. 441. 
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particular persons cannot be received.59 The gen- 
eral reputation o£ a person cannot be proved by a 
statement of one or two individuals; the reputa¬ 
tion shown must be such as is generally current in 

the community.^o 

Knowledge as affecting the competency of a char¬ 
acter witness see the C.J.S. title Witnesses § 55, 
also 70 CJ. p 89 note 59-p 91 note 80; of a witness 
to impeach the character of another witness see the 
C.J.S. title Witnesses § 520, also 70 C.J. p 901 note 
13-p 905 note 59. 

Rebutting evidence. Rebutting evidence of char¬ 
acter should in general be by proof of general rep¬ 
utation.®! 

Animal. While the admissibility of evidence of 
general reputation of an animal with regard to cer- 
tain traits has been questioned,®^ and even denied,®® 
there is authority that such evidence is admissible 
on the question of notice to the owner.®^ 

Character of place. The character of a place as 
a nuisance may be proved by reputation.®® The 
general reputation of a place cannot be proved by 

a.statement of one or two individuals; the reputa¬ 
tion shown must be such as is generally current in 
the community.®® 

b. Time to Which Evidence Relates 

Evidence as to character should be llmited to a pe- 
riod reasonably close to the time involved and should 
refer to reputation before the occurrence of the clr- 
cumstances Involved, although remoteness may go to 
the welght, rather than to the admissibility, of the evi¬ 
dence. 

While testimony as to character and reputation 
should be limited to a period reasonably close to the 


time involved,®7 remoteness, i£ not too great, goes 
to the weight, rather than to the admissibility, of 
the evidence.®® It is necessary that the reputation 
shown should be that which existed before the occur¬ 
rence of the circumstances out of which the litigation 
arose.®® Whether the evidence oifered as to repu¬ 
tation is irrelevant because too remote in time is 
a preliminary question to be determined by the 
trial judge in his discretion, and his determination 
will not be disturbed unless there has been an abuse 

of discretion.70 

As to the time to which inquiry extends or re¬ 
lates with regard to character or reputation of ac- 
cused in a criminal prosecution see Criminal Law § 
677 b; with regard to impeachment of character of 
a witness see the C.J.S. title Witnesses § 500, also 
70 C.J. p 828 note 11-p 831 note 54; with regard 
to sustaining character of a witness see the C.J.S. 
title Witnesses § 534, also 70 C.J. p 928 note 67- 
p 929 note 77. 

c. Place to WMch Evidence Belates 

The place to which evidence aa to charatster or repu¬ 
tation relates generally Is that In which the person 
In question lives or resides, has resided, or is best 
known. 

The general rule is that the commimity or place 
in which the estimate of a personas character is rel¬ 
evant and admissible is that in which such person 
lives or resides,^! or has resided,'^^ or in which such 
person is best known.*^® Evidence as to reputation 
in places of former residence is not necessarily ex- 
cluded,*^^ and, where a person has not acquired a 
reputation in his present neighborhood, evidence as 
to the reputation acquired at a prior residence may 
be received.*^® 


59. Ky.—Asher v.- Beckner, 41 S.W. 
36, 19 Ky.L. 621. 

ea lowa.—State v. Pickett, 210 N. 

W. 782, 202 lowa 1321. 
ei. Ky.—Louisvllle Times Co. v. 

Emrich, 66 S.W.2d 73, 252 Ky. 210. 
Mich.—People v. Hili, 241 N.W. 873, 
874, 268 Mich. 79, quotingr Corpus 
Juris. 

22 C.J. p 480 note 82. 

02^ N.H.—^Whittier v. Franklln, 46 
N.H. 23, 88 Am.D. 186. 
Admissibility of general reputation 
in action for injuries by animals 
to persons or animals see Ani¬ 
mals § 176. 

63. 111.—^Norris v. Warner, 69 111. 
App. 300. 

64L Mich.—^Wormsdorf v. Detroit 
City R. Co., 42 N.W. 1000, 76 Mich. 
472, 13 Am.S.R. 463. 

65. Okl.—Balch v. State, 164 P. 776, 
66 Okl. 14^. 

•vyash.—^W. R Hutchlnson Inv. Co. 


V. Van Nostern, 170 P. 121, 99 
Wash, 549. 

66. lowa.—State v. Pickett, 210 N. 

W. 782, 202 lowa 1321. 

67. Ohio.—Noli v. Wilson, 190 N.H. 
681, 47 Ohio App. 134. 

22 C.J. p 480 notes 87, 88. 

68. Tex.—Clark v. Hendricks, Civ. 
App., 164 S.W. 67. 

22 C.J. p 480 notes 88, 89. 

Four or five years not too remote 
Tex.—Clark v. Hendricks, Civ.App., 
164 S.W. 67. 

69. Ind.—In re Darrow, 92 N.B. 369, 
176 Ind. 44. 

22 C.J. p 480 note 90. 

70. Me.—State v. Albanes, 83 A. 648, 
109 Me. 199. 

22 C.J. p 480 notes 91, 92. 

71. Ala.—^Rutledge v. Rowland, 49 
So. 461, 161 Ala. 114. 

lowa.—Halley v. Tichenor, 94 N.W. 
472, 120 lowa 164. 

22 C.J. p 480 note 93, p 481 note 94. 
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79b Ky.—^Louisville Times Co- v. 

Emrich, 66 ,S.W.2d 73, 262 Ky. 210. 
22 C.J. p 480 note 93. 

73. Pia,—Hamilton v. State, 176 So. 
89, 94, citihg Corpus Juris. 

Miss.—Powers v. Presgroves, 38 
Miss. 227. 

22 C.J. p 480 note 93. 

74. N.Y.—Sleeper v. Van Middles- 
worth, 4 Den. 431. 

Tex.—Clark v Hendricks, Civ.App., 
164 S.W. 7. 

Bistanoe from former residence 

The propriety of receivlng evi¬ 
dence as to the character of a per¬ 
son in a neighborhood in which he 
formerly resided has been recog- 
nized in a case in which it appeared 
that, at the time of the trial, such 
person resided about six miles from 
his former residence.—^Prater v. 
State, 18 So. 238, 107 Ala. 26. 

75. Tex.—Clark v. Hendricks, Civ. 
App., 164 S.W 67. 

22 C.J. p 481 note 96. 
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It has been held that, where a party introduces 
witnesses as to his character in certain communi- 
ties of his residence, the adverse party may rebut 
as to those and other communities where he has 
livedJ® It is not, however, competent to rebut ev- 
idence of good character by proof of a bad local 
reputation, limited to a neighborhood remote from 
the party’s residence, where he has never lived and 
where he is not shown to be generally knownJ'^ 

As to place to which inquiry relates with regard 
to accused in a criminal prosecution see Criminal 
Law § 677 c; with regard to impeachment of the 
character of a witness see the C.J.S. title Witnesses 
§ SOI, also 70 CJ. p 831 note 56-p 834 note 8S; with 
regard to sustaining the character of a witness see 
the CJ.S. title Witnesses § S34, also 70 CJ. p 928 
note 67-p 929 note 77. 

§ 435. -Rtimor 

On an inquiry as to character or reputation It Is not 
ordlnarlly permtssible to gtve evidence of mere rumors. 

As regards evidence as to reputation, it has been 
laid down that rumor is not always reputation,^8 


and mere rumors ordinarily cannot bc shown on an 
inquiry as to character or reputation,"» unless they 
are so common and prevalent that they have af^ 
fected the general character.»» 

I 435 , - Specific Acts 

a. In gcncral 

b. Rcbuttal 

c. Indcpendent rclevancy 

a. Ih G-eneral 

As a general rule, evidence of specific acts or con- 
duot fs not admissibie to Show character, aithough. In 
the case of lower animais, specific Instances in which 
a relevant trait was manifested may be proved. 

While a somewhat broadcr rulc has apparvntly 
been recogiiized in somc cases,as a gviieral rule. 
evidence of specific acts or conduct is not aelinis- 
sible to prove character.»» The prnprioty f»f the 
general rulc is obvious when it is consieiereii that, 
while one may readily be sui>i>i)se<l lo he prepared 
to defend his general character, he cannot he ex- 
pected to anticipate, without notice, proof (*f par- 
ticular acts not relevant to the issue hut (»ffere<i 


Tfti lowa.—state v. Foster, B9 N.W. 
8, 91 lowa 164. 

Certain. rehnttal evidence hield In- 
oosLpetant 

Tex.—Burns v. State, 5 S.W. 140, 23 
Tex.App. 641. 

77. Ohio.—Grlffln v. State, 14 Ohio 
St. 55. 

78. Ala.—^Hartzoff-Ganey Motor Co. 
V. State, 130 So. 771. 

78. Mass.—^Peterson v. Morgran, 116 
Mass. 350. 

22 C.J. p 481 note 11, 

Admisslon of evidence as to rumors: 
Accused’s character in crlnainal 
prosecution see Criminal Law § 
678. 

As basis of testimony impeachingr 
witness see the C.J.S. title Wit¬ 
nesses § 521, also 70 C.X p 906 
note 62. 

In mitigatlon of d®-mages see the 
C.J.S, title Libel and Slander § 
267, also 87 C.J. P 98 note 59. 
i^laintllTs character see the C.J.S. 
title Libel and SJlander § 210, al¬ 
so 37 C-J. p 76 notes 72, 73. 
Provlng truth of charge see the C. 
J.S. title Libel and Slander $ 
218, also 37 CJ. p 86 note 49. 
To rebut evidence of mallee see the 
CJ.S. title Libel and Slander $ 
218, also 87 O.J. p 82 notes 76, 
il. 

Bmaors lumong mlnoxlty 
Byidence showing rumors among 

minority of personas neighbors is 

not admissibie in inquiry as to his 


character.—^Powers v. Presgrovea, 38 
Mlss. 227. ' 

80. RI.—-Polwell V. Providence 

Journal Co., 37 A. 6, 19 RI. 551, 

81. N.H.—^Plummer v. Ossipee, 59 N. 
H. 55. 

22 CJ. p 481 note 12. 

Talna of Services to show character 
or standing 

Evidence of value of personal Serv¬ 
ices which plaintilt would render in 
employment offered hlm by prospec¬ 
tive employer was competent, in ac- 
tlon for Injuries, as showing char¬ 
acter and standing in communlty.— 
Chicago, B. & Q. R Co. v. Conway, 
CCA.MO., 29 P.2d 551. 

82. Ala.—Central Iron & Coal Co. 
V. Wright, 101 So. 815, 20 Ala.App. i 
82, certiorari denied Ex parte Cen¬ 
tral Iron & Coal Co., 101 So. 824, 
212 Ala. 130. 

Cal.—^Pyper v, Jennings, 191 P. 565, 
47 Cal.App. 623—Marka v. Reis- 
senger, 160 P. 243, 35 Cal.App. 44. 
lowa.—State v. Ferguson, 270 K.W. 
874, 883, 222 lowa 1148, cUing Oor- 
pns Juris. 

Ky,—Louiavllle Times Co. v. Kmrich, 
66 S.W.2d 73, 252 Ky, 210. 

Nev.—Davia v. Davis, 13 P.2d 1109, 
1110, 64 Nev. 267, clting Oorpus 
Jnzls. 

N*.J.—Ippollto V. Turp, 19 A.2d 782, 
784, 126 N.J.Law 403, citing Cor¬ 
pus Juris. 

N-C—Davls V. Long, 126 S-B. 821, 189 
N.C 129. 

Tenn.—^Hager v. Hager, 66 S.W.2d 
260, 265, 17 Tenn,App. 143, clting 
Corpus Jutis. 


Tex.—(ircen v. ^3n*'n, ♦***!.Ai-i*.. 270 S. 

W. 920. 931. cinng Corpos Javls. 
22 t\J. p 4H1 Ul 
Inquiry ns to spcciib* Uflu to; 

Impc;n‘h wituct*:^ with lo 

chftrnctcr »ec the t*,tle 

Witnesses H M.' 70 

CJ. p 801 n»»le S7 p n-**!' 91. 

Show eharartt r »‘f: 

Aecused »i rriintfml pn* <eeitth»n 
Sfj» tVihiiuxil I.-iw * 

Thlrd per.*-»ii 4 in ('rjn.in:»} prn?.- 
eeuinm iuh ' l/.4W 5 

Beasou for mle 

A re/ison sometun**:» * n is that 
the inirneluetion “f M inntwm-rs 

would rais** rMiijitrr * and «n- 

duly prolong th«* trnil Hi> hifiMnd v. 
City of Xurwieh, 115 A. 11. ►♦•I Oimn, 
682. 

Sntlre oharaeter or slnirl» tvni« 

Oharaeier, wheth^T th»* iduir- 

acter ur dixpoaitinn, or a ssnffS*' tmtl 
rtf rhamet»»r, eAntt*4. iti rer- 

tatn deiinetl ewtes, U»* tty np*- 

eific; iimtan<VH. 4>r hy th** iitfer*'!»*'** 
10 be druwn frtim • Hh-hnumd 

V. OUy of Norwn*h, supm. 
naxOlKted speeillo aot» or traoMo- 
tion* 

(1) In HUit for for h«»m- 

Icide of plalntlfr*}! husbamlr proof of 
character and hnUits i*f by 

unrelated apecith* neta wnn properly 
excluded.—Kdwnrtlt* v, ilriner. 155 H. 
E. 789, 42 (ia.App. 2H2. 

(2) Kvldence of eertnm *M*»Iated 
transactionw whleh had iio hearing on 
the issues eotild not be ree*-l\‘ed lt> 
prove tho xeneral reptum nm of 

of the partie».—Oreen v, Etiett, Te*. 
Civ.App., 370 aW. »20. 
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merely to support an inference as to character,83 
and that human experience shdws that a person will 
frequently do acts, either good or bad, which are 
utterly at variance with his real character.34 

Under the general rule, evidence of specific acts 
or conduct is not admissible to show either good 
characteres or bad character.®® 

As to cross-examination of character witnesses 
as to specific facts see the C.J.S. title Witnesses § 
'387, also 22 C.J. p 483 notes 46-Sl, 70 C.J. p 642 
note 57-p 647 note 83; and as to cross-examination 
of impeaching witness as to particular facts see the 
C.J.S. title Witnesses § 525, also 22 C.J. p 483 
notes 46-51, 70 C.J. p 912 note 44-p 913 note 61. 

Chastity. Evidence of specific acts of unchastity 
is rejected where the inquiry is as to reputation di- 
rectly, or as to character in the sense of reputa^ 
tion,®*^ but where actual chastity, as distinguished 
from reputation in this respect, is in issue, proof 
of specific acts of unchastity is the very best evi¬ 
dence and is accordingly received.®® 

Animals. In the case of lower animals, character 
may be shown by evidence of specific iristances in 


which a relevant trait was manifested,®® even 
though the acts are subsequent to the occurrence in- 
volved in the inquiry.®® 

b. Bebuttal 

Generali/ it fs not permissible to show specific acts 
In rebuttal of evidence as to character. 

As a general nile, specific acts, whether of good 
conduct or bad conduct, cannot be shown in rebut¬ 
tal of evidence as to character.®^ 

Where, however, the inquiry is as to actual char¬ 
acter, as distinguished from reputation, and partic¬ 
ular acts have been shown by the party attacking 
character, the other party may be permitted to show 
specific acts in rebuttal.®^ Where, in an action 
against an executor, plaintiff offers proof attacking 
testatores general character, it has been held proper 
to allow defendant to show in what respect testa¬ 
tores moral character was bad.®® 

c. Independent Belevancy 

Specific' fnstances of conduct may be Independently 
relevant and admissible in evidence. 

Specific instances of conduct, may be independent- 


83. Conn.—Richmond v. City of 
Norwlch, 115 A. 11, 96 Conn. 682. 

Tenn.—Hagrer v. Hagrer, 66 S.W.2d 
260, 256, 17 Tenn.App. 143, citing 
Corpus Juris. 

22 C.J. P 482 note 14. 

84. Pa.—Frazier v. Pennsylvania R. 
Co., 38 Pa. 104, 110, 80 Am.D. 467. 

22 C.J. p 482 note 16. 

85. Mass.—Hunneman v. Phelps, 86 
N.E. 169, 199 Mass. 15. 

22 C.J. p 481 note 13, p 482 notes 
16-23. 

Trutli and veraolty 

It has been held not permissible 
for the purpose of showing good 
character for truth and veracity to 
prove that a person has been truth- 
ful in certain dealings.—Hunneman 
' v. Phelps, supra. 

Other evidence held not admissible 
That a person has held positions 
of trust. 

Mo.—Carson v. Smith, 34 S.W. 866, 
133 Mo. 606. 

Tex.—Howard v. State, 36 S.W. 476, 
. 37 Tex.Cr. 494, 66 Am.S.R. 812. 

8a Va.—Dellastatious v. Boyce, 147 
S.E. 267, 162 Va. 368. 

22 C.J. p 481 note 13, p 482 notes 26- 
40. 

Speoiflo Instances of improper oon- 
duot may not be put in evidence as 
indicative of bad character.-r-Noll v. 
Wilson, 190 N.B. 681, 47 Ohio App. 
134. 

Conduct of persona other than par¬ 
ties 

In an action for an unlawful 


I search, evidence of special or specific 
acts of wrongful conduct on the 
part of thlrd persons at the hotel 
of plaintiff which was the pl^ce 
searched was not admissible even in 
mitigation of damages, where it was 
not shown that plaintiff had hnowl- 
edge of, and acquiesced in, such con¬ 
duct.—BanfUl V. Byrd, 84 So. 227, 122 
Miss. 288. 

Arrest 

In suit for injuries to plaintiff, 
shot by defendanfs watchman, evi¬ 
dence of plaintlff’s arrest for break- 
ing Into other premises was not ad¬ 
missible, arrest not belng concluslve 
of gullt, especlally in collateral pro- 
ceeding.—Caskey v. Nussbaum, 13 S. 
W.2d 493, 227 Ky. 479. 

Bvidenoe not admissible 

(1) That a person had dlsreputa- 
ble associates.—^Indianapolis Journal 
Newspaper Co. v. Pugh, 33 N.E. 991, 
6 Ind.App. 610 —22 C.J. p 482 note 
26. 

(2) That the house in which a per¬ 
son once lived has hecome a dlsor- 
derly house.—Indianapolis, Peru & 
Chicago R. Co. v. Bush, 101 Ind. 682. 

(3) 'That a person was loud- 
mouthed and profane, and in the 
habit of being out late at nlght.— 
Dorsey v. Clapp, 86 N.W. 389, 22 Neb. 
564. 

(4) That a person had the reputa¬ 

tion of belng a dealer in liquor and 
a bootlegger.—^Davila v. U. S., C.C.A. 
Fuerto Rico, 64 F.2d 856. | 
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(5) That a person had been 
chajrged with assault with intent to 
kill and that he had agreed not to 
return to a certain locaJLity.—Parke 
V. Dennard, 118 So. 396, 218 Ala. 209. 

87. Ind.—Hallowell v. Guntle, 82 
Ind. 664. 

22 C.J. p 488 note 41. 

88. lowa.— West v. Druff, 7 N.W. 
636, 55 lowa 335. 

22 C.J. p 483 notes 42, 43. 

89. Mont.—^Kennon v. Gilmer, 6 P. 
847, 6 Mont. 267, 61 Am.R. 46. 

22 C.J. p 483 note 44. 

Admissibility of specific Instances in 
action for injuries by animals to 
persons or animals see Animais § 
176 d, e. 

90. Mont.—^Kennon v. Gilmer, 6 P. 
847, 6 Mont. 257, 61 Am.R. 46. 

Tenn.—Lebanon & S. Tump. Co. v. 
Hearn, 10 S.W. 610, 87 Tenn. 291. 

91. 111.—^Waters v. West Chicago St. 
R. Co., 101.111.App. 266. 

Ky.—^Louisville Times Co. v. Bmrlch, 
66 S.W.2d 73, 262 Ky. 210. 

22 C.J. p 483 note 62, p 484 notes 63, 

64. 

92. Mo.—State v. Ritter, 221 S.W. 
606, 608, 288 Mo. 381, citing Cor. 
pus Juris. 

N.H.—^Plummer v. Osslpee, 59 N.H. 

65. 

93. Ky.—Ratliff v: Danlel, 121 S.W. 
,103,4, •137 Ky. 66. 
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ly relevant and admissible,»^ as bearing, 
ple, on motive,95 intent,^® design,»*^ or belief, or 
probable cause in an action for maliciously suing 
out a search warrant.^^ 

Evidence of particular conduct is not necessarily 
subject to the objection that it is an attempt to 
prove character, even though it might be the sub¬ 
ject of an unfavorable inference against the per- 
son concemedA 


32 C.J.S, 

pends on the facte of the particular case and is a ques. 
tlon for the determinatlon of the jury. 

The weight to be givcn to evidence of character 
depends largely on the facts involved in the particu¬ 
lar case,2 and is a question for the jury to doter- 
mine.3 

As bearing on the weight of character e\ idcncc, 
the distinction between character and reputation, 
discussed in 14 CJ.S. pp 399, 400, shouid be consid- 
ered. 


§ 437. Weight of Evidence 

The weight to be glven to character evidence de- 

Xn. OPINTON 


A. IN GENERAL 


§ 438. Rnle of Exclusion 

Under ordinary circumstances an oplnlon or con¬ 
ci usion of a wltnese may not be recelved in evidence. 

In the law of evidence, “opinion*' is an inference 
or conclusion drawn by a witness from facts, some 
of which are known to him and others assumed, or 
drawn from facts, which, although lending proba- 


bility to the inference, do not evolve it by a process 
of absolutely necessary rcasoxiing.’^ 

Under ordinary circumstances a witness in testi- 
fying is to be restricted to facts within his personal 
knowledge, and his opinion or conchision with re- 
spect to matters in issiie or relevant tn ihe issue may 
not be reccived in evidence.^ IIowcvtT, as is shown 


94 . —Curtice v. Dixon, 68 A. 

687, 74 N.H. 587. 

S.C.—Sun Ins, Office, Ltd. v. Poli, 

197 S.R 683, 686, 187 S.C. 183, quot- 
ing Corpus Jtuls. 

22 C.J. P 484 notes 68-60. 

95- S.C—Sun Ins. Office, Ltd; v. 

Poil, supra, quotlng Corpus Juxls. 
22 C.J. p 484 note 61. 

96« S.C.—Sun Ins. Office, Ltd. v. 

* Poil, 197 S,B. 683, 686, 187 S.C. 
188. ' 

97. S.C.—Sun Ins. Office, Ltd. v. 

PoH, supra. 

98. S.C.—Sun Ins. Office, Ltd. v. 

Foll, supra, quotingr Corpus Juxis. 

22 C.J. p 484 note 62. 

99. 111.—^Mark v. Merz, 68 111.App. 
468. 

1. Tex.—^Bdmunds v. State, Cr., 63 
S.W. 871. 

2. Ind.— Wa.gneT v. State, 7 N.B.2d 
896, 107 Ind. 71, 67 Am.R. 79. 

22 C.J. p 485 notes 77, 79, 80. 
Weight of evidence: 

As to character of accused in 
criminal prosecutlon see Criini- 
nal Law § 679. 

Impeaching witness see the C.J.S. 
title Witnesses $ 496, aiso 70 C. 
J. p 824 notes 76-87. 

3. Pia.—Mltchell v. State, 30 So. 
803, 43 Pia. 188. 

22 C.J. p 485 note 80. 

“4. Mo.—Wright v. Order of United 
Commercial Travelers, 174 S.W. 
833, 885, 188 Mo.App. 467. 

46 CJ. p 1118 note 28. 

& U.S.—Pejinsylvanla R. Co. v. 


Chamberlaln, N.T., 63 S.Ct, 301, 
288 U.S. 333, 77 L.Hd. 819, re- 
versing, C.C.A., Chamberlaln v, 
Pennsylvanla R. Co., 69 F.2d 986, 
certiorari granted Pennsylvania R. 
Co. V. Chamherlam, 63 S.Ct. 93, 287 

U. S. 689, 77 L.Bd. 514—Thatenhorat 

V. U. S., C.C.AKan., 119 P.2d 667— 
Mutual Life Ins. Co. of New York 
V. Tormohlen, C.C.A.Ind., 118 F.2d 
163—Public Oplnlon Pul). Co. v. 
Jensen, C.C.A.S.D., 76 P.2d 494— 
iBltna Life Ins. Co. of Hartford, 
Conn„ V. Kelley, C.C.A.MO., 70 P.2d 
689, 93 A.L.R. 471—Hlrning v. Live 
Stock Nat. Bank, C.C.A.Iowa, 3 P.2d 
307—Watts V. U. S., U.CMiss., 24 
F.Supp. 969. 

Ala.—MePherson v. Martin, 174 So. 
791, 234 Ala. 244—^Alabama Power 
Co. V. Smith, 166 So. 601, 229 Ala. 
106—Louisville & N. R. Co. v. 
Steverson, 124 So. 205, 220 Ala. 
168—^Blrmlngham Stove Range 
Co. V. Vanderford, 116 So. 334, 217 
Ala. 342—Alabama Fuel & Iron Co. 
V. Adams, Rowe & Norman, 113 So. 
266, 216 Ala. 403—^Pettus v. Louis- 
ville & N. R. Co., 106 So. 807, 214 
Ala. 187—Oden-ffiillott Lumber Co. 
V. Butler County Bank, 104 So. 3, 
213 Ala. 84—^Long v. Myers, 80 So- 
76, 202 Ala. 238—Baker v, Green, 
84 So. 645, 17 Ala.App. 290. 

Ark.—Arkansas Motor Coaches v. 
Williams, 116 S.W.2d 686, 196 Ark. 
48—Cahlll v. Bradford, 287 S.W. 
696, 172 Ark. 69. 

Cal.—^W. P. Boardman Co. v. Peteh, 
199 P. 1047, 186 Cul. 476—Irwln v. 
Brown, App., 116 P.2d 601—>John- 
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son V. Wentem Air «Corpo¬ 

ration, App., 114 IVM «Kvmger 
V. Mnc3>ougttll. K2 l\2d HM. 2 ^ Cal. 
App.2<i 17r)--Lh*Wf»n>‘n Ir*m Works 

V. Smith, 24 l\2ii n:J2, m <*al..\pp. 

476—Kronmaii v, Kir»»nman. IH 1*. 
2d 712, 129 C^alApp. I» v. 

Yfttes. 263 P. 3N.1. Cal.Apr. 2<1. 

Colo.—Transfi-r * Sfitr- 
age Co. V. Bfdwell. 23 r,2ii Ut22, 
95 Colo. 2 h 0 . 

Del,—South AtlJintir S. S. Co, In-l- 
aware v. Munkttf'8y, IS" A. 7 

W. W.Harr, eertiomn 67 

S.rt. 233, 29» r.S, 6M7. KJ Uhlil, liH. 

Oa.—Metropolitan Life Uw, tv». v. 
Saul, 5 S.K.2rt 214, ISO <;a. 1— 
Metropolitan Life In». C**, v, Mar- 
«hall, App., 16 S,K.2<I 32 ■ Fried- 
lander Itros. v. 21 i S.R 

143, 38 Cu.App. 443—Tiiff v, Uarey. 
116 S.R 86$, 29 tla.App. $31. 
Idaho,—Union Ceni. Life In». Co. v. 
Nielson, 114 P.2d 232» Towne v. 
Northwentern Mut, Life lii», Co., 
70 I>.2d 364. 367, 6» lUnhi» h3, eiting 
Oorpu* JUzio. 

in.—Beskln V. City of Chiea«4i. 173 
N.E. 364. $41 111, 4Stl- nr*t»h v. 
Acom, 166 X.K, 41*5, «25 Itl. 474— 
International <*oat db Mnitng i*o. v. 
IndustriaI OommiHMtnn. 12« X.R 
703, 293 111. 524, 10 A.I-.lt, IhlU— 
Gayton v. i^kiuitiible Life A»stur. 
Soc. of U. S., 245 in.Ap|». 432 "Iti»- 
«el V. 'Eastern XlUnoiit VuUiy 
222 llLApp. 408. 

Ind,—Albright v, Hughe». 26 NM*5.2d 
576, 107 Ind,App. 651—in<'keon v, 
Pirtie, 127 N.IS. 306. 76 Ind.App. 
886 . 
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infra § 444 et seq, under certain conditions the nile 
excluding opinion evidence is relaxed. 

§ 439. -Form of Statement 

The substance of a wltness' statement determines 
whether the statement is one of fact op of conciusion. 

Whether a statement of a witness is one of fact 
or of conclusion within the nile excluding opinion 
evidence is to be determined by the substance of 
the statement rather than by its form.® The use of 


phraseology appropriate to the expression of an in¬ 
fer ence, such as ‘'believe,” “think,” etc., may in 
fact signify an opinion which renders the state¬ 
ment inadmissible.'^ Nevertheless the use of such 
terms is not conclusive that the witness is stating 
his opinion, for the language may be used merely to 
indicate that he is not speaking with entire certain- 
ty, in which case the evidence may be received for 
what it is worth.® 

Statement relating to future. That a statement 


lowa.—Randell v. lowa State High- 
way Commission, 241 N.W. 686, 214 
lowa 1—In re Dlver's Bstate, 240 
N.W. 622, 214 lowa 497. 

Kan.—^Malone v. New York Life Ins. 
Co., 83 P.2d 639, 641, 148 Kan. 566, 
citingr Corpus Joxls. 

Ky.—Springfield Fire & Marine Ins. 
Co. V. Ramey, 63 S.W.2d 660, 246 
Ky. 367—Boggess v. Insurance Co. 
of North America, 31 S.W.2d 899, 
235 Ky. 629—Staples v. Continental 
Ins. Co. of New York, 5 S.W.2d 266, 
223 Ky. 842—Irvine v. Greenway, 
296 S.W. 446, 220 Ky. 388—Coker v. 
Coker, 288 S.W. 291, 216 Ky. 669 
—Clore V. Argrue, 281 S.W. 1006, 
213 Ky. 664. 

Md.—James L. Kernan Co. v. Cook, 
169 A, 266, 162 Md. 137. 

Mass.—Birch v. Strout, 20 N.E.2d 429, 
303 Mass. 28. 

Mich.—In re McCarbery, 219 N.W. 
707, 243 Mich. 39. 

Minn.—Clancy v. Daily News Corpo¬ 
ration, 277 N.W. 264, 202 Minn. 1. 

Miss.—Columbus & G. R. Co. v. Cole- 
man, 160 So. 277, 172 Miss. 514— 
Greer v. Pierce, 147 So. 303, 167 
Miss. 66. 

Mo.—Sullivan v. Union Blectric 

Light & Power Co., 66 S.W.2d 97, 
331 Mo. 1065—^Anderson v. Asphalt 
Distributing Co., 66 S.W.2d 688, 86 
A.D.R. 1033—Cole v. Empire Dist. 
Electric Co., 65 S.W.2d 434, 331 Mo. 
824—Benjamin v. Metropolitan St. 
Ry. Co., 34 S.W. 590, 133 Mo. 274— 
Haddow V. St. Louis Public Serv¬ 
ice Co., App., 38 S.W.2d 284— 
Schmidt v. Pitluck, App., 26 S.W. 
2d 859—Schwartz v. Mercantile 
Trust Co., App., 279 S.W. 263— 
Headdy v. Wright Tie Co., App., 
262 S.W. 447—Jepson v. Shaw 
Transfer Co., 243 S.W. 370, 211 Mo. 
App. 366, certiorari quashed State 
ex rei. Shaw Transfer Co. v. Tiim- 
ble, Sup., 250 S.W. 396. 

Mont.—Wibaux Realty Co. v. North¬ 
ern Pac. Ry. Co., 64 P.2d 1176, 1181, 
101 Mont. 126, Quoting Corpus Jtu 
ris—Demarais v. Johnson, 3 P.2d 
283, 90 Mont. 366, 77 A.D.R. 653. 

Neb.—Campbell v. Columbia Casualty 
Co., 248 N.W. 690, 126 Neb. 1. 

Nev.—Kline v. Vansickle, 217 P. 686, 
47 Nev. 139. 

N.J.—0’Brlen v. Bilow, 3 A.2d 641, 


121 N.J.Law 676—Jackson v. Geig- 
er, 134 A. 288, 4 N.J.Misc. 723, af- 
flrmed 136 A. 917, 103 N.J.Law 
490. 

N.Y.—^Metropolitan Casualty Ins. Co. 
of New York v. Rochester Pruit & 
Vegetable Co., 249 N.Y.S. 672, 282 
App.Div. 321—^Kahle v. Mount Ver- 
non Trust Co., 22 N.Y.S.2d 464. 
N.D.—Kist V. Kist, 243 N.W. 820, 822, 
62 N.D. 408, quoting Corpus Juris, 
Ohio.—Horth v. American Aggrre- 
gates Corporation, App., 35 N.E.2d 
592. 

Okl.—^Amold v. Board of Com'rs of 
Creek County, 264 P. 31, 124 Okl. 
42—Bilby V. Owen, 181 P. 724, 
74 Okl. 168. 

Or.—Wallace v. American Life Ins. 
Co. of Des Moines, 226 P. 192, 227 
P. 466, 111 Or. 610. 

Pa.—^William Schuette & Co. v. 
Swank, 109 A. 531, 266 Pa. 676. 

R. I.—^Latham v. Latham, 133 Au. 241. 

S. C.—^Knlght V. Sullivan Power Co., 
138 S.E. 818, 140 S.C. 296. 

S.D.—Filbert v. Hamilton, 181 N.W. 
838, 43 S.D. 626. 

Tenn.—^Wilson v. Nashville, C, & St. 
L. Ry., 66 S.W.2d 637, 16 Tenn.App. 
695. 

Tex.—Colonial Trust Co. v. Hili 
County, CQm.App., 27 S.W.2d 144, 
reverslng Hili County v. Colonial 
Trust Co., Civ.App., 18 S.W.2d 787 
—Great Atlantic & Pacific Tea Co. 
V. Walker, Clv,App., 104 S.W.2d 
627, reversed on other grounds 
Walker v, Great Atlantic & Pacific 
Tea Co.. 112 S.W.2d 170, 131 Tex. 
57—^San Antonio Public Service Co. 
V. Jackson, Civ.App., 103 S.W.2d 
261, error dismissed—^Texas & N. O. 

R. Co. V. Hellen, Civ.App., 47 S.W. 
2d 1112—Turner v. Sloker, Civ.App., 
289 S.W. 190—^Burchill v. Herms- 
meyer, Civ.App., 262 S.W. 611— 
Dunlap Hardware Co. v. E. P. Elm- 
berg Co., Civ^App., 262 S.W. 1098, 
aflarmed B. F. Elmberg Co. v. Dun¬ 
lap Hardware Co., Com.App., 267 

S. W. 258—Maier v. Langerhans, 
Civ.App., 231 S.W. 146—First Nat. 
Bank v. Rush, Civ.App., 227 S.W. 
378, modified on other grounds. 
ConiuApp., 246 S.W. 849, motion 
granted 249 S.W. 183—^Hines v. 
Collins, Civ.App., 227 S.W. 332. 

Utah.—Gener^ Motors Acceptance 
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Corporation v. Lund, 208 P. 602, 60 
Utah 247. 

Vt.—Dieter v. Scott, 9 A.2d 96, 110 
Vt. 376—^Land Pinance Corporation 
V. St. Johnsbury Wiring Co., 147 
A- 286, 102 Vt. 266—^Hendrlckson v. 
International Harvester Co. of 
America, 136 A. 702, 100 Vt. 161. 
Va.—^Virginia Iron, Coal & Coke Co. 
V. Dickenson, 129 S.E. 228, 148 Va. 
260. 

Wash.—Randanite Co. v. Smith, 20 P. 

2d 38, 172 Wash. 390. 

Wis.—^Folding Purniture • Works v. 
Wisconsin Labor Relations Board, 
286 N.W. 861, 232 Wis. 170, rehear- 
ing denied 286 N.W. 876, 282 Wis. 
170. 

Wis.—^Allen v. Hutchinson, 46 Wis. 
269. 

10 C.J. p 1235 note 84—18 C.J. p 874 
note 64—22 C.J. p 486 notes 81, 82 
—42 C.J. p 1219 note 43—48 C.J. 
p 1146 note 78—62 C.J. p 117 note 
62. 

Corpus Juris quoted and olted in 

cases involving crimlnal prosecu- 
tions. 

Idaho.—State v. Calico, 38 P.2d 1002* 
1003, 66 Idaho 96. 

Mo.—State v. Tnce, 92 S.W.2d 136; 
138, 338 Mo. 744. 

Opinion evidence in crimlnal prosecu- 
tions see Crimlnal Law S§ 868-89L 

Opinion in memorandum 

Concluslons and opinlons are no 
more admissible in a memorandum 
used in evidence than they would be 
in direct oral testimony.—^Deal v. Hu- 
bert, 96 So. 349, 209 Ala. 18, followed 
in Bell v. Hubert, 96 So. 360, 209 AJLa. 
22 . 

6- Ala.—Gulf Tradlng Co. v. Rad- 
clifl:, 114 So. 308, 216 Ala. 645. 

Okl.—Pate V. Specht, 53 P,2d 289, 176 
Okl. 318. 

7. Kan.—Losey v. Atchison, T. & S. 
P. R. Co., 114 P. 198, 84 Kan^ 
224, 38 L.R.A.,N.S., 414. 

22 C.J. p 491 note 84. 

Use of term “understanding** see in¬ 
fra § 451. 

& lowa.—^Davenport Elevator Co. v. 

Halloran, 178 N.W. 360, 

22 C.J. p 491 note 83. 
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relates to the future does not necessarily render it 
objectionable as opinion, for it may be merely a 
mode of expressing past experience as to a condi- 
tion of permanent character.^ 

§ 440. - Unwarranted Conclusions 

The rule excluding from evidence a conciusion of a 
wKness fs especlally appllcable where the conciusion Is 
unwarranted. 

The reasons for rejecting a conciusion of a wit- 
ness become stronger where it is apparent that it 
cannpt reasonably be reached on the facts which 
are claimed to support it,io where such facts are 
themselves the resuit of inference,^^ where the con¬ 
ciusion is at variance with admitted facts, or 
where the conciusion is not a necessary one.^^ 

§ 441. -Trial by Court 

The rule exciuding opfnion evidence appifee where 
a trial or hearing fs had before the coirrt wlthout a 
jury. 

, The rule exciuding opinion evidence, see supra § 
438, applies where a trial or hearing is had before- 
court or judge. without a jury,i4 although the court 
is unlikely to be misled by the inference of a wit- 
ness whose qualifications it understands.l^ 

§ 442. - Specific Matters within Rule 

Specific instances in which the rule exciuding 


I opinion evidence has been applied are discussed in- 
I fra §§ 447, 448, 450, 451, 453, 462-471, 473-484, 
489-517, 524-546. 

Examine Pocket Parts for later cases. 

§ 443. - Independent Relevancy 

The fact that a person did or did not entertain a 
certain opinion at a certain time may be shown ir in- 
dependently relevant. 

The fact that a person did or did not entertain 
a certain opinion at a certain time may of itself be 
a relevant fact, in which case it may ho shown.^® 
Under express statutory provisions, where the ques- 
tion under examination is one of opinion, any wit- 
ness may swear to his opinion or belief, giving his 
reasons therefor.^*^ 

§ 444. Relaxation of Rule 

The rule exciuding opinion evidence Is subjcct to cer¬ 
tain exceptions, although exceptione to the rule are 
favored oniy to the extent necessary to prevent a fall- 
ure of Justice. 

While the propriety of the rule cxcludinjr opjn- 
ion evidence, see supra § 438, has never ques¬ 
tione,d, the practical cojiditions umlcr wiiich cases 
are tried necessitates a relaxation of the nile.J* 
The rule may be rclaxed whcn from the nature of 
the suhject mattcr no better evitience ean t»e oli- 
taincd,!» and noncxpcrt opinion may be tidmitted 
if it will aid the triers in their scarch Utr truth.f' 


9i Mass.—Stone v, Commopwealth, 
63 N.E. 1074, 181 Mass. 438. 

22 C.J. p 492 note 85. 

10. Ala.—Dersls v. Dersis, 98 So. 
27, 210 Ala. 308. 

Mont.—Irlon v. Hyde, 106 P.2d 666, 
671, 110 Mont. 570, quotins: Cotpxui 
Juris. 

22 C.J. p 492 note 86. 

11- Mont.—Irlon v. Hyde, 106 P.2d I 
666, 110 Mont. 670. 

22 aj. p 492 note 87. 

Opinion based on bearsay 
N.J.—Carey v. Deems, 129 A, 191, 
101 N.J.Lraw 419. 

12. Colo.—Zanff v. Wrlght, 23 P.2d 
680, 93 Colo. 80. 

la Mont.—Irion v. Hyde, 105 P.2d 
^ 666, 110 Mont. 670. 

22 C.J. p 492 note 88. 

1^ Conn.—LaiPrance v. LaETance, 
14 A.2d 739, 127 Conn. 149. 

Pa.—Hsenweln v. Bsenweln, 16? a. 
860, 312, Pa. 77, afflnnlng: 161 A. 
426, 106 Pa.Super, 261. 

R.I.—^Latham v. Latham, 133 A, 241. 
Tex.—Krumb v. Porter, Clv.App.. 152 
S.W,2d 495. 

22 C.J. p 492 note 8^. 

15. Cal.—Barbum v. Bridges, 22 P 
224. 81 CaL 604. * • . 


Or.—Cunningham v. Priendly, 139 P. 
928, 140 P. 989, 70 Or. 222, 

16. Mass.—Cannon v. Bassett, 163 
N.B. 772, 264 Mass. 383. 

22 C.J. p 498 note 85. 


17, Ga.—Central of Georgia Ry, Co. 
V. Bvans, 134 S.B. 123, 35 Ga.App. 
438. 


la U.S.—-Mutual Life Ins. Co. of 
New York v. Tormohlen, C.C.A. 
Ind., 118 F.2d 163. 

Ark—Ross V. Clark County, 45 S.W. 
2d 81, 185 Ark, 1. 

lowa.—Slinger v. Farmers’ Mut. Hail 
Ins, Ass’n of lowa, 258 N.W, 101, 
219 lowa 329, 

Minn.—Jones v. Robert Burgess & 
Son, 144 N.W, 964, 124 Minn. 266. 
Mo.—^Adaxns v. Carlo, App., 84 S.W. 
2d 682. 


lenn.—City of Maryville v. McCo: 
key, 90 S.W.2d 961, 966, 19 Ten 
App. 520, citlng Coxpns Jnrls—Wi 
son V. Nashville, C. & St. L. Rj 
66 S.W.2d 637, 16 Tenn.App. 69 
Tex.—Traders & General Ins. Co. 
Keahey, Civ.App., 119 S.W.2d 61 
error dismissed. 

W.Va.—Curfman v. Monongahe] 

West Penn Publio Service Co. li 
S.B. 848, 118 W.Va. 86. 


19. Ala.—McPherson v. Martin, 174 
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So. 791. 234 Alft. 244—X,outsvllI*. ^ 
N. R. Co. V. J34 203. 

220 Ala. I5K. 

Ky.—Springflfld Hn* & Mnrtru* In». 
Co. V. Unmi»y, 53 SAV.Sd 560. 245 
Ky. 367. 

M<‘iwina v. Xvw York SAtv 
Ins. Co., 161 So. 462, 461. 173 M*»». 
378, oiting Oorpns Jnrin. 

22 C.J. p 498 note K7. 

aa Conn.—MacLart*n v. Ilishop, 156 
A. 210, 113 Conn. 312. 

Minn.—Jom*» v, Rohm fturgr^»» A 
Son, 144 N.W. 9S4. 124 Minu. 26S, 
N.U.—RowHng V. 2 „. H. Shntttirk. 
Inc., 17 A.2d 529—Ralla» v. K. W. 
Woolwonh Co.. 10 A. 2 <i 233. 9ft N. 
H, 42«. 

to detenaine adttisslbmty 
(1) The test to determino th*» »d- 
xnlssibflity of opinion evidvm*** t» 
not whether the issue is a nmller for 
the jury, nor whether it 1» a mattrr 
open to common observntton, liut 
whether the witness* knowledjce wiU 
probably aid the triers in their 
search for truth; and the miimssion 
of suoh evidence cannot be atiat'ked 
on the ground that thero waa n« evi¬ 
dence that the knowledgs of the wlt- 
ness was superior to that of the ju- 
rors.—Paquette v. Connecticut Valley 
Lumber Co., 109 A. «86, 79 N.H. 288. 
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The usual conditions of relaxation may be sttm- 
marized as follows: (1) An ordinary observer is 
permitted to state a natural inference from observed 
conditions or occurrences, see infra § 435, or, as is 
shown infra § 459, the impression made on his mind 
by a number of connected facts which it is imprac- 
ticable to place before the jury in detail. (2) A 
skilled witness is permitted to state facts known 
lo him because of his special knowledge and exper- 
ience, see infra § 472, or his inference from facts 
observed by him where the matter involved is such 
that persons without his special training could not 
observe intelligently or draw correct inferences, see 
infra §§ 518-523. 

The law does not, however, look with favor on 
opinion evidence,^^ and the practice of receiving 
opinions has been subjected to considerable criti- 
cism.22 Exceptions to the rule excluding opinion 
evidence are not to be made except as they may 


be required to prevent a failure of justice.^^ The 
rule cannot be relaxed to such an extent as to per- 
mit predicating one opinion on another,^^ 

§ 445 . - Requirements for Admissibility 

To be admissible, opinion evidence must be relevant, 
materlal, and necessary. 

Opinion evidence cannot be received unless it is 
relevant and material to the issues.^^ 

Necessity, The danger involved in receiving the 
opinion of a witness is that the jury may substi¬ 
tute such opinion for their own,^^ and the courts 
will not require parties to encounter this danger un¬ 
less some necessity therefor appears.^? Accord- 
ingly, where all the relevant facts can be intro- 
duced in evidence, and the jury are competent to 
draw a reasonable inference therefrom, opinion ev¬ 
idence will not be received.^S In the application 
of this rule it has been held to be unnecessary to 


(2) “There is only one test for the 
nonexpert opinion: Is the evidence 
relevant, is it the best the nature of 
the case admits of, and does it come 
from a competent witness?**—Mac- 
Laren v. Bishop, 155 A. 210, 113 
Conn. 312. 

22 C.J. P 498 note 87 [a]. 

21 . Mont.—Irion v. Hyde, 106 P.2d 
666, 671, 110 Mont 670, Quotlng 
Corpus Jtirls. 

22 C.J. p 498 note 93. 

22. Mont.—Irion v. Hyde, supra, 
quotingr Corpus Juris. 

22 C.J. p 498 note 94. 

23. U.S.—Flreman’s Ins. Co. v. J. H. 
Mohlman Co., N.Y., 91 F. 86, 83 C.C, 
A. 347. 

24. Mo.—McAnany v. Henrici, 141 S. 
W. 633, 238 Mo. 103. 

N.Y.—^Kreutzwald v. Walters, 276 N. 
Y.S. 878, 242 App.Div. 479. 

25. Ala.—Dersis v. Dersis, 98 So. 
27, 210 Ala. 308. 

Mass.—Bickford v, Boston Blevated 
Ry. Co., 7 N.E.2d 276, 296 Mass. 
580. 

—Sisk V. Industrial Track Const. 
Co., 296 S.W. 761. 

N.C.—Mebane Graded School Dist. v. 
Alamance County, 189 S.B. 878, 211 
N.C. 213. 

Pa.—Bdwards v. Hali, 141 A. 638, 293 
Pa. 97. 

•pex.—Traders & General Ins. Co. v. 
Keahey, Clv.App., 119 S.W.2d 618, 
error dismissed—Fontana v. Port 
Arthur Traction Co., Civ.App., 236 
S.W. 1098. 

22 C.J. p 498 note 96. 

Bvldeuce held relevant and material 
Tex.—W. T. Wilson Grain Co. v. 

Fitch, Civ.App., 208 S.W. 556. 
Utah.—Campbell v. Los Angreles & S. 
L. R. Co.. 263 P. 496, 71 UtOh 173. 

26. Ala.—Sovereigm Camp, W. p. W. 


V. Fischer, 183 So. 653, 665, 236 
Ala. 494, quotingr Corpus Juris. 

Mo.—Pioneer Lumber Co. v.’ Van 
Cleave, App., 279 S.W. 241, 246, 
clting Corpus JuriB. 

22 C.J. p 498 note 97. 

27. U.S.—Hamilton v. U. S., C.C.A. 
Ga., 73 F.2d 367. 

Ala.—Sovereign Camp, W. O. W. v. 

Fischer, 183 So. 663, 236 Ala. 494. 
Miss.—Harris v. Pounds, 187 So. 891, 
186 Miss. 688—Messina v. New 
York Life Ins. Co., 161 So. 462, 464, 
173 Miss. 878, citing Corpus Juris. 
Mo.—^Pioneer Lumber Co. v. Van 
Cleave, App., 279 S.W. 241. 

Pa.—Delair v. McAdoo, 188 A. 181, 
324 Pa. 392—Shaner v. Latsha, 49 
Dauph.Co. 304. 

22 C.J. p 499 note 98. 

28. U.S,—U. S. V. Boston, C. C. & 
N. Y. Canal Co., C.C.A.Mass., 271 P. 
877—^Mullins Lumber Co .v. Wil- 
liamson & Brown Land & Lumber 
Co., S.C., 266 F. 645, 167 C.C.A. 21. 

Ala.—Capital Motor Lines v. Gillette, 
177 So. 881, 235 Ala. 167—Dersis v. 
Dersis, 98 So. 27, 210 Ala. 808— 
Brotherhood of Painters, Decora- 
tors and Paperhangers of America 
V. Trimm, 97 So. 770, 19 Ala.App. 
429. 

Qal,—Moore v. Norwood, 106 P.2d 
939, 41 C8Ll.App.2d 369—Rudat v. 
Carithers, 80 P.2d 436, 187 Cal.App. 
92—Hutchinson v. Miller & Lux, 
212 P. 394, 60 CaLApp. 1. 

Ga.—Whatley v. Henry. App., 16 S.E. 
2d 214—Mishoe v. Davls, 14 S.B.2d 
187, 64 Ga.App. 700. 

Ind.—Citizens’ Telephone Co. v. 
Prickett, 126 N.B. 193, 189 Ind. 
141. . 

lo-y^a.—^Kelly v. Muscatlne, B. & S. 

R. Co., 191 ^.W. 626.^ 196 lowa 17. 
Kan.—^Benton Grain Co. y. Reger, 
293 P. 956,. 131 Kan. 735. 
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Md.—^Williams v. New York, P. & N. 

R. Co., 137 A. 606, 153 Md. 102. 
Mich,—In re Astolas’ Estate, 262 N. 
W. 766, 273 Mich. 189, 101 A.L.R. 
760—BockofC V. Curtis, 217 N.W. 
760, 241 Mich. 563. 

Mo.—Scanlon v. Kansas City, 28 S.W. 
2d 84, 326 Mo. 126—Melican v. 
Whitlow Const. Co., 278 S.W. 361— 
Humphreys v. Chlcago, M.,,St. P. & 
P. R. Co., App., 83 S.W.2d 686. 
Mont—Demarais v. Johnson, S P.2d 
283, 90 Mont 866, 77 A.L.R. 663— 
In re Miller’s Estate, 229 P. 861, 71 
Mont. 330. 

Ohio.—Wills Creek Coal Co. v. Jones, 
11 Ohio Clr.Ct,N.S., 293. 

Or.—^Nutt V. Southern Pac. Ry. Co., 
36 P. 663, 26 Or. 291. 

Pa.—Delair v. McAdoo, 188 A. 181, 
324 Pa. 392—^Frank v. Bayuk, 26 
Pa.Dist. & Co. 314. 

R.I.—Fontaine v. Follett, 166 A. 363, 
51 R.I. 418. 

Tex.—Southern Pine Lumber Co. v. 
Whiteman, Civ.App., 104 S.W.2d 
636, error dismissed—Great Atlan¬ 
tic & Pacific Tea Co. v. Walker, 
Civ.App., 104 S.W.2d 627, reversed 
on other grounds Walker v. Great 
Atlantic & Pacific Tea Co., 112 S. 
W.2d 170, 131 Tex. 67—Plunkett v. 
Simmons, Civ.App., 63 S.W.2d 313, 
error dismissed—Tokio Marine & 
j Fire Ins. Co. v. Aldridge, Civ.App., 
21 S.W.2d 547, error refused—Ex- 
[ porters’ & Traders’ Compress & 
I Warehouse Co. v. Shaw, Civ.App., 
20 S.W.2d 248—^Dunlap Hardware 
Co. V. E. P. Blmberg Co., Civ.App., 
262 S.W. 1098, afflrmed E. F. Hlm- 
berg Co. v. Dunlap Hardware Co„ 
Com-App., 267 S.W. 258—St Louls, 
B. & 'M. Ry. Co. V. McLean, Civ. 
App., 241 S.W. 1072, reversed on 
other grounds, Com.App., 263 S.W. 
248—American Nat Ins. Co. v. 
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rely on the inferences of witnesses as to a fact when 
ali doubt has been or may be set at rest by the use 
of the senses, either directly^s or through the use of 
pians, photographs, or other exhibits.^O 

§ 446. -Invasion of Province of Jury in 

General 

An opinion or conclusion of a wltness, including 


skllled or expert witnesses, ordinarily is excluded from 
evidence where such opinion or conclusion is determina- 
tlve of vital issues or of the ultimate fact in issue. 

An inference, opinion, or conclusion of a tvitness 
which is determinative of vital issues or of the ul¬ 
timate fact in issue ordinarily is excluded as an in¬ 
vasion of the province of the jury.^i The nilc is 
not, howeyer, absolute, for it frequently occurs ihat 


Nussbaum, Civ.App., 230 S.W. 1102, 
dlsmissed for want of jurlsdlctlon. 
XJtalL—^Towell v. Occidental Life Ins. 
Co., 110 P.2d 566—^Plora v. Union 
Pac, R. Co., 237 P. 948, 65 Utali 


395. 

Wash.—Simonson v. HufC, 216 P. ‘ 49 
124 Wash. 649. 

W.Va.—Stone v. Safe Ins. Co., 166 
S.B. 106, 109 W.Va 739—Collar v. 
McMullln, 148 S.B. 496, 107. W.Va 
440—^Lively v. Virgmian Ry. Co., 
140 S.E, 51, 104 W.Va 335—Han¬ 
cock V. Snider, 133 S.B. 131, 135, 
101 W.Va 635, citing: Goxpns Jnxis 
—Cavender v. Cline Ice Cream Co., 
131 S.B. 862. 101 W.Va 3—Barna 

V. Gleason Coal & Coke Co., 98 S. 
E. 168, 83 W.Va 216. 

22 C.J. p 499 note 99—62 C.J. p 116 
note 30. 

U.S.—Coca-Cola Co. v. Joseph 
C. Wirthman Drug Co., C.C.A.Mo., 
48 P.2d 743. 

Del.—South Atlantic S. S. Co. of Del- 
aware v. Munkacsy, 187 A. 600, 7 

W. W.Harr. 680, certiorari denied 57 

S. Ct. 238, 299 U.S. 607, 81 L.Bd 
448. 

N.T.—Meiselman v. Crown Heigrhts 
Hospital, 34 N.E.2d 367, 285 N.T. 
389. reversln^ 20 N.T.S.2d 174, 259 
App.Div. 840, appeal denied 20 N, 

T. S.2d 669, 269 App.Div. 916. 

W.Va—^Lively v. Virginiajn Ry. Co., 

140 S.B. 61, 104 W.Va 335, 

22 C.J. p 605 notes 1-3. 

3CX Ala—^Brotherhood of Painters, 
Decorators and Paperhangers of 
America v. Trimm, 97 So. 770, 19 
Ala.App. 429. 

Tex.—St Louis, B. & M. Ry. Co. v. 
McLean, Clv.App., 241 S.W. 1072, 
reversed on other grounds, Com. 
App., 268 S.W. 248. 

22 C.J. p 502 notes 4-6. 

31. U.S.—^Altmayer v. Travelers 
Protective Ass’n of America, C.C.A. 
Wis., 119 P.2d 1006—U. S. ’v. Mc- 
Creary, C.C.AOr., 106 P.2d 297, re- 
verslngr, D.C., MeCreary v. U. S., 
23 F.Supp. 386—U. S. v. Stephens, 
C.C.A.Idaho, 73 F.2d 696, 702, cit- 
ing Corpus Jnrls— U. S. v. Sauls, 
C.C.A.N.C., 65 F.2d 886, 887, citing 
Corpus Juris —Sprencel v. U. S.‘ 
C.C.A.Tex., 47 P.2d 601—St Louls- 
San Prancisco Ry. Co. v. Barton. 
C.C.A.M1SS., 18 P.2d 96. 

Ala—Crotwell v. Cowan, 184 So. 196, 
236 Ala 678—^Roberts v. Kurn, 166 
So. 77, ‘231 Ala. 384— JelCerson 


County Bunal Soc. v. Cotton, 133 
So. 266, 222 Ala 678—Inter-Ocean 
Caaualty Co. v. Stallworth, 127 So. 
850, 221 Ala 71^—Birmingham 

Stove & Range Co. v. Vanderford, 
116 So. 334, 217 Ala 342—J. H. 
Arnold & Co. v. Qlbson, 113 So. 25, 
216 Ala 314—Standard Cooperage 
Co. V. Dearman, 86 So. 537, 204 
Ala. 553—0’Rear v. Richardson, 81 
So. 866, 17 AlaApp. 87. 

Cal.—Hurwit v. Prudential Ins. Co. 
of America App., 113 P.2d 691— 
Moore v. Norwood, 106 P.2d 939, 41 
Cal.App.2d 359—Weaver v. Shell 
Co. of Callfornla 94 P.2d 364, 34 
Cal.App.2d 713—Garris v. Carpen- 
ter, 92 P.2d 688, 33 Cal.App.2d 649. 

Ga.—^Metropolitan Life Ins. Co. v. 
Saul, 6 S.E.2d 214, 189 Ga 1— 
Georgia Ry. & Power Co. v. Head, 
116 S.E. 620, 166 Ga 337—Whatley 
V. Henry, App., 16 S.B.2d 214—New 
York Life Ins, Co. v. Ittner, 8 S. 
B.2d 582, 588, 62 GaApp. 31, QUOt 
Ing Corpus Juris. 

111.—Hairgrove v. City of Jackaon- 
Ville, 8 N.B.2d 187. 366 IlL 163— 
Annstrong Paint & Varnish Works 
V. Continental Can Co., 139 N.E. 
395, 308 111. 242, aiHrming 225 111. 
App. 660—Grane v. Railway Ex¬ 
press Agency, 12 N.B.2d 672, 203 
Ill.App. 328, znodified on other 
grounds 15 N.B.2d 866, 369 111 . liO 
—^Ross P. Beckstrom Co. v. Arm- 
strong Paint & Varnish Works, 
220 Ill.App. 698. 

Ind.—State v. Reld, 185 N.E. 449, 204 
Ind. 681, 86 A.L.R. 1442, 

lowa—McKeever v. Batcheler, 257 
N.W. 667, 219 lowa 93. 

Kan.—Rapier v. Stockgrowers' State 
Bank of Maple Hili, 185 P. 888, 105 
ICan. 606. 


Ky.—Morton’s Adm^r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 346, 282 Ky. 174. 

Me,—Poster v. Congress Square Ho- 
tel Co., 146 A. 400, 128 Me. 60, 67 
A.L.R. 239. 

Mass.—^Betts v. Rendle, 128 N.B 790 
236 Mass. 441. 

Mlch.—De Groot v. Winter, 247 N.W. 
69, 71, 261 Mich. 660, quotlng Cor¬ 
pus Jurla 

Miss.—Harris v. Pounds, 187 So. 891, 
894, 185 Miss. 688, citing Corpus 
JUxls. 

Mo.—Baptiste v. Boatmen^s Nat. 
Bank of St Louis, 148 S.W.2d 743 
-^lark V. Prue, App., I6l S.W.2d 
487—^Pioneer Lumber Co. v. Van 
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Ins. Co. of Hartford. Conn., App, 
242 S.\V. 710. 

Mont.—^Wibaux Realty Co. v, North¬ 
ern Pac. Ry. Co., 64 P.2d 1175, 1181, 
101 Mont. 126, quotmg Corpus Jti- 
ris. 

N.C.—Choek v. Barnwell Warohouse 
& Brokerage Co.. 1S3 S.R 729, 209 
N.C. 669—Pare v. MrAd»*n, 131 S. 
E. 629, 191 N.C. 137—Hill & Hrook.M 

V. Louiaville & N. II. nn S.K. 
884, 186 N.C. 475—Mnyder v. Town 
of Ashboro, ll(t S.E. 84, 1H2 N.C. 
708. 

Ohio.—Cottom v. Klein, 175 N.E. 689, 
123 Ohio St. 440—Uano v. Cleve- 
land, C, C. & St. L. Uy, Co,, {68 N. 
B. 566, 33 Ohio App. 142. 

Okl.—Sterling Mllk Co. v. 

Brown, 49 P.2d 6S. l73 t»kl. 452— 
Pederul Oil Oils Co. v. Camp¬ 
bell, 183 P. K94. 65 Okl. 49, fol- 
lowed in OkmulRee W»mi<»w Oin-HH 
Co. V. Uright, 1S3 l\ SiO, $5 Ok!. 
53. 

Or.—Goldfoot V. Lofgren. 296 P. 843. 
135 Or, 533—In re Partnn. 225 P. 
322, in Or. ni - Li*hnmn v. Knott. 
196 P. 476. 4Sb, 10 » i»r. Tit*. rltmg 
Corpus Juris—PorK«‘H v. 5nt'»bH, 
147 P. 39$, 75 Or. 4VV 
R.L—King V. WirseI, 21 A.2d 2«2— 
Kdward WilkiiJHon A Cm, v, fni- 
versal Safvty Ash Tra>' Co.. 133 A. 
658. 

Tex.—Phoenix Asaur. Ct*. nf Lonilon 
V. Stobaugh, 94 S.\V.2d 428. 129, 
127 Tex. 208, elting Corpus JuHs— 
trrawford v. K1 Puhi, Sn»<h Ihior 
Co., Com,App., 2 NK S.W. 169 , re- 
veralng 2C1 Vtim> Saah « I*im»p i*».. 

V. Crawford, Civ.App., 28a S.\V, 
332, error «ranted Crituford v. Kl 
Paso Sash Si I>i»»r Co,* 2sn S.W. 
754. 116 Tex, 50«. and m«HiUleil t»n 
other grounds Crawford v. K* Paso 
Sash 42 Dotir C<i.. C««m.App., 289 S. 

W. 994—CommerrIaI Cnion AH»ur. 
Co., l^imited, c»f l^mdon, Kiigland, 

V. Bveridge, Civ.App., 72 S.W.2d 
311—Home Zn.H, C», v, <v>ninH. l‘lv. 
App., 55 S.\V.2d 898, 89», eitlnK 
Corpus Juris—Uam<»n v. Snnder- 
ford. Civ.App,. 28 S.W.2d 861—Hor- 
ton Horton v, H<tuse, Civ.App., 

13 S.W,2d 86$, reversed «m other 
grounds, Com.App.. 28 S.\V.2d 984 
—Barstow Town Co. v. Carr. Civ. 
App.. 234 S.W. 655. 

Utah.—Sutton v. Otis Elevator Co., 
249 P. 437, 68 Utah S5—Hoherts v. 
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the only possible or practical method of making 
proof of the fact in issue is by means of opinion 
evidence.32 jf found by the trial court to be of aid 
to the jury, an opinion may be admitted notwith- 
standing it bears directly on the main issue.® 3 

SkiUed and expert witnesses. An inference, opin¬ 
ion, or conclusion of a skilled or expert witness 
ordinarily is excluded from evidence where such 
opinion or conclusion is determinative of vital is- 
sues or of the ultimate fact in issue.®^ However, 
to aid the jury, the opinion of experts as to an ul¬ 


timate fact may be admitted in certain cases.®® 
When the conclusion to be drawn from the facts 
stated depends on professional or scientific knowl- 
edge or skill, not within the range of ordinary train- 
ing or intelligence, the conclusion may be stated by 
a qualified expert, even though it is the statement o£ 
an ultimate fact to be found by the jury.®® Expert 
opinion testimony on ultimate facts has been allowed 
in evidence under particular circumstances as a fac¬ 
tor to be weighed and considered by the jury in the 
final determination of the case,®^ although an ex- 


Salt Lake & O. Ry. Co., 176 P. 866, 
53 Utah 30. 

Wis.—^Peacock v. Wisconsin Zinc Co., 
188 N.W. 641, 177 Wis. 510. 

19 C.J. p 128 note 44—22 C.J. p 602 
notes 7, 8, p 604 note 9. 

Credililllty of witness 

(1) One witness may not pass up- 
on the credihility of another.—^Hen- 
son V. Kansas City, 210 S.W. 13, 277 
Mo. 443—22 C.J. p 493 note 41. 

(2) An expert witness’ opinion re- 
laling to veraclty of another witness 
is inadmissihle.—Campanale v. Met¬ 
ropolitan Life Ins. Co., 194 N.E. 831, 
290 Mass. 149, 97 A.L.R. 1282—Cou- 
lombe V. Horne Coal Co., 176 N.E. 
631, 275 Mass. 226. 

Opinion as to weigrht of evidence 
An opinion as to the probative ef- 
fect of evidence is Inadmisslble.— 
Johnston v. Cedar Rapids & M. C. R. 
Co., 119 N.W. 286, 141 lowa 114—22 
C.J. p 493 note 42. 

32. Or.—Lehman v. Knott, 196 P. 
476, 100 Or. 59. 

Tex.—Home Ins. Co. v. Collins, Civ. 
App., 66 S.W.2d 898, 900, quotingr 
Corpus Juris. 

22 C.J. p 504 note 10. 

33. N.H.—Christie v. New England 
Telephone & Telegraph Co., 177 A. 
300, 87 N.H. 236—Goldstein v. Unit- 
tod Amusement Corporation, 169 A. 
687, 86 N.H. 402—Higgins v. Town 
of Carroll, 167 A. 270, 86 N.H. 312. j 

34. U.S.—^Parris v. Interstate Cir¬ 
cuit, C.C.A.Tex., 116 F.2d 409—U.’ 

S. V. Ware, C.C.A.La., 110 P.2d 739 
—Coca-Cola Bottlmg Co. of Hen- 
derson v. Munn, C.C.A.N.C., 99 F. 
2d 190—Rackoff v. U. S., C.C.A.N. 

T. , 78 F.2d 671—Hamilton v. TJ. 
S., C.C.A.Ga., 73 F.2d 367. 

Cal.—Hurwit v. Prudential Ins. Co. 
of America, App., 113 P.2d 691— 
Weaver v. Shell Co. of California, 
94 P.2d 364, 34 Cal.App.2d 713— 
Sin v. Weeks, 45 P.2d 360, 7 Cal. 
App.2d 28. 

111.—Freedman v, Brie R. Co., 246' 
I11.APP. 479. 

Ind.—McCoy v. General Glass Cor¬ 
poration, 17 N.E.2d 473, 106 Ind. 
‘App. 116. 

lowa.—Justis v. Union Mut. Casualty 
Co., 244 N.W. 696, 216' lowa 109—; 


Eclipse Lumber Co. v. Davis, 195 
N.W. 337, 196 lowa 1349. 

Ky.—^Morton*s Adm*r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 346, 282 Ky. 174. 

Md.—^Prudential Ins. Co. of America 
V. Brookman, 176 A. 838, 167 Md. 
616. 

Mass.—Coulombe v. Home Coal Co., 
176 N.E. 631, 276 Mass. 226. 

Mo.—Baptiste v. Boatmen’s Nat. 
Bank of St. Louis, 148 S.W.2d 743 
—Mahany v. Kajisas City Rys. Co., 
228 S.W. 821, 286 Mo. 601—Henson 
V. Kansas City, 210 S.W. 13, 277 
Mo. 443. 

N.T.—Hennessy Realty Co. v. Hayes, 
193 N.Y.S. 6?1. 

Or.—Lehman v. Knott, 196 P. 476, 
100 Or. 69. 

Utah.—Utah Copper Co. v. Industri- 
al Commission of Utah, 266 P. 397, 
69 Utah 462. 

XTse of term “dld” j 

Expert opinion testimony that a! 
certain factor ‘’did” rather than 
^'could” occasion a certain resuit is 
incompetent as invading the province 
of the Jury,—De Groot v. Winter, 247 
N.W. 69, 261 Mlch. 660. 

Uatters for oourt’s deoislou 
Experts’ testimony as to matters 
for court to decide are inadmissible. 
—The Domira, D.C.N.T., 49 F.2d 324, 
afflrmed, C.C.A., 56 P.2d 686. 

Opinlous iu compeusatiou oases 
Experts should not decide ultimate 
facts when called as witnesses in 
compensation cases, since such pow- 
er is vested solely in the fact-flnd- 
ing bodies before wMch witnesses 
appear.—^Zbirowski v. John'T. Lewis 
& Bros. Co., 196 A. 606, 130 Pa.Super. 
222 . 

36. Kan.—Tovey v. Geiser, 92 P.2d 
3, 160 Kan. 149. 

Afflrxnatlou or disafirmatlon of issue 

Question propounded to expert Is 
not improper because ellciting opin¬ 
ion in practical afHrmation or dls- 
afflrmatlon of material issue.—^Wat- 
son V. Hardaway-Covington Cotton 
Co., 137 So. 33, 223 Ala. 443. 

36.' U.S.—^U. S. v. Bowman, C.C.A. 
Utah, 73 F.2d 716—New York Life 
Ins. Co. V. Doerksen, C.C.A.Kan., 64 
, F.2d 240. 


Cal.—^Moore v. Norwood, 106 P.2d 

' 939, 41 Cal.App.2d 369. 

Conn.—Britton v. Hartshom, 16$ A. 
48, 113 Conn. 484. 

Md.—^Langenfelder v. Thompson, 20 
A.2d 491. 

Mo.—^Pedigo v. Roseberry, 102 S.W. 
2d 600. 340 Mo. 724. 

Mont.—^Kelley v. John R. Daily Co., 
181 P. 326, 66 Mont. 63. 

Okl.—Federal Oil & Gas Co. v. Camp¬ 
bell, 183 P. 894, 66 Okl. 49, fol- 
lowed in Okmulgee Window Glass 
Co. v. Bright, 183 P. 898, 66 Okl. 
53. 

S.C.—0’Kelley v. Mutual Life Ins. 
Co. of New York, 14 S.E.2d 6’82. 

Tex.—Brotherhood of Locomotive 
Firemen and Enginemen v. Raney, 
Civ.App., 101 S.W.2d 863, error dis- 
missed. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392, 207 Wis. 209—^Peacock v. Wis¬ 
consin Zinc Co., 188 N.W. 641, 177 
Wis. 610—Hlte v. Keene, 134 N. 
W. 383, 149 Wis. 207, Ann.Cas. 
1913D 261. 

37, U.S.—^Woelfle v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 103 F.2d 417— 
Svenson v. Mutual Life Ins. Co. of 
New York, C.C.A.S.D., 87 P.2d 441 
—^New York Life Ins. Co. v. Wolf, 
C.C.A.S.D., 86 P.2d 162, certiorari 
denied 67 S.Ct. 316, 299 U.S. 614, 
8l L.Ed. 453—Illinois Power & 
Light Corporation v. Hurley, C.C. 
A.Mo., 49 P.2d 681, certiorari de¬ 
nied 62 S.Ct. 19, 284 U.S. 637, 76 
L.Ed. 541—Cropper v. Titanium 
Pigment Co., C.C.A.Mo., 47 P.2d 
1038, 78 A.L.R. 737. 

Ala.—Walson v. Hardaway-Coving¬ 
ton Co., 137 So. 33, 223 Ala. 443. 

Cal.—Lemley v. Doak Gas Engine 
Co., 180 P. 671, 40 CaLApp. 146. 

Mass.—Coulombe v. Home Coal Co., 
175 N.E. 631, 275 Mass. 226. 

Mo.—State ex rei. State Highway 
Commission v. Llndley, 113 S.W.2d 
132, 232, Mo.App. 831, conforming 
to mandate State ex rei. State 
Highway Commission of Missourl 
V. Shain, 102 S.W.2d, 666, 340 Mo. 
802, auashing, mcord and remand- 
Ing cause State ex rei. State High¬ 
way Commission v. Lindley, App., 
96 S.W.2d 1065. 
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pert witness cantiot state conclusions on the whole 
case by summing up the entire issues.^® An expert 
may not invade the province of the jtiry by stat- 
ing* his conclusion as to an ultimate iact when his 
conclusion is based on conflicting evidence in the 
case,3^ but his conclusion may be received in evi¬ 
dence if it is based on hypothetical facts which fair- 
ly reflect the facts in evidence.^® 

§ 447. -Issue as to Damages 

a. In general 

b. Admission of opinion evidence 


a. Ih General 

A witness may not state his mere opinion or con- 
ciuslon as to the amount or extent of damages sus- 
tained where no proper basis for the receipt of such 
evidence has been shown. 

Under the rule excluding opinion evidence, see 
supra § 438, a witness may not state his more opin- 
ion or conclusion as to the amount or extent of dam¬ 
ages sustained where no proper basis for the re¬ 
ceipt of such evidence has boen shown,and he 
may not state his conclusion as to whether any 
damage or injury has been sustained.**- The same 


N.C.—^Vann v. Atlantic Coast Line 

R. Co., 109 S.E. 666, 182 N.C. 567. 

38: U.S.—Travelers Ins. Co. v. 

Drake, C.C.A.Cal., 89 F.2d 47—^New 
York Life Ins. Co. v. Wolf, C.C.A. 

S. D., 85 F.2d 162, certiorari denled 
57 S.Ct. 316, 299 U.S. 614, 81 L.Ed. 
453. 

33. Hl.—^Maton Bros. v. Central Il¬ 
linois Public Service Co., 191'N.E. 
321. 356 111. 584, affirmlngr 269 111. 
App. 99—^Phillips V. Brown, 2 N. 
B.2d 126, 285 Ill.App. 443. 

Kan.—Shouse, Doohttle & Morelock, 
V. Consolidated Flour Mills Co., 294 
P. 667, 132 Kan. 108. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acld Works, 13 
A.2d 828, 178 Md. 306. 

W. Idaho.—Hayhurst v. Boyd Hos- 
pltal, 254 F. 528, 43 Idaho 661— 
Cochran v. Gritman, 203 P. 289, 34 1 
IdaJho 654. 

Hl*—See Parker v. Crane Co., 186 
IlLApp. 377. 

Tex.—^Montgromery Ward & Co. v. 
Levy. Clv.App., 136 S.W.2d 663, er¬ 
ror dismlssed, Judgrment correct. 
Hiypothetlcal auestlons to expert 
witnesses see infra § 551. 

41- U.S.—^U. S. V. George A, Fuller 
Co., D.C.Kan., 800 F. 206. 

Ala,—Alabama Power Co v. Henson, 
187 So. 718, 237 Ala. 661—-Alabama 
Power Co. v. Smith, 165 So. 601, 
229 Ala. 106—^Bragan v. Birming- 
ham R., Light & Power Co., 61 So. 
30, 163 Ala. 93. 

Cal.—Miller & Lux v. Plnelll, 267 P. 
673, 677, 84 Cal.App. 42, citlng Ck>r- 
pus OUrlB. 

Ga.—^Plerce v. Dennett, 186 S.E. 440, 
168' Ga. 471—Carter v. Carter Elec¬ 
tric Co., 119 S.E. 737, 166 Ga. 297— 
Rlce & Hutchlns Atlanta Co. v. 
Griffin, 104 S.E. 634, 160 Ga. 607— 
Mendel v. Converse & Co., 118 S. 
E. 686, 80 Ga.App. 649. 

Ky.—Illinois Cent. R. Co. v. Smith, 
61 S.W. 2, 110 Ky. 203, 22 Ky.L. 
1666. 

Mass.—Doherty v. Rula, 18 N.B.2d 
642, 302 Mass. 145. 

MUsa.—St 'Louis & S. F. Ry. Co. v. 

Rylee, 102 So. 838, 187 Mlss. 769. 
Mo.—Homan v. Mlssouri Pac. R. Co.„i 


64 S.W.2d 617, 834 Mo. 61, certiora¬ 
ri denled Missouri Pac. R. Co. v. 
Homan, 64 S.Ct 661, 291 U.S. 683, 
78 L.Ed. 1070—^Union Elevator Co. 
V. Kansas City Suburban Belt Ry. 
Co., 36 S.W. 1071, 135 Mo. 353, 
modifying 33 S.W. 926—Funke v. 
St Loula-San Francisco Ry. Co., 
35 S.W.2d 977, 225 Mo.App. 347. 
Mont—^Downey v. Northern Pac. Ry. 

Co., 232 P. 631, 72 Mont 166. 
N.T.—De Wltt V. Barly, 17 N.Y. 840 
—^Morehouse v. Mathews, 2 N.Y. 
514—States Import & Bxport Cor¬ 
poration V. Hartford Fire Ins. Co., 
206 N.Y.S, 323, 210 App.Div. 374. 
Okl.—^Emplre Oil & Reflning Co. v. 
Webb, 62 P.2d 662, 658, 178 Okl. 
241, citlng Coxpus Juris. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 372— 
Compton V. Hammond Lumber Co., 
66 P.2d 21, 153 Or. 646, reveraod on 
other grounds and rehearing de¬ 
nled 68 p.2d 236, 15$ Or. 646, cor- 
I tlorarl denied Hammond Lumber 
Co. V. Compton, 57 S.Ct 42, 299 U. 
S. 578, 81 L.Ed. 426, modilled on 
other grounds Compton v. Ham¬ 
mond Lumber Co., 61 P.2d 1257, 154 
Or. 660—Smith v. Pallay, 279 P. 
279, 130 Or. 282. 

22 C.J. p 605, note 12. 

Reason for role 

The prlmary reason for the rejec- 
tion of such evidence is that the as- 
certainment of damages is preclsely 
the point on which the jury must 
pass. 

U.S.—^U.^S. V. George A. Fuller Co., 
D.C.Kan., 300 F. 206. 

Ala.—^Alabama Power Co. v. Henson, 
187 So. 718, 237 Ala. 661—London 
& Scottish Assur. Corporation of 
London, Bngland v. Smith, 168 So. 
892, 229 Ala. 566. 

Colo.—Mogote-Northeastem Consol. 
Ditch Co. V. Gallegos, 203 P. 668, 
70 Colo. 660. 

Ind.—^Dollman v. Pauley, 174 N.E. 
729, 202 Ind. 387. 

Mass.—^Leave v. Boston Elevated Ry. 

Co., 28 N.E,2d 488, 806 Mass. 391. 
N.Y.—SUtes Import & Bxport Corpo¬ 
ration V. Hartford Fire Ins. Co., 
206 N.Y.S. 323, 210 App.Div. 874. 
Ohlo.—Gano v. Cleveland, C., C. & 
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st L. Ry. Po., 168 N.K. TiGO. 33 
Ohio App. 142. 

Okl.—Empire <'>il & Ufflning Co. v. 
Webb, $2 P,2d S.lL», 55.7. 178 Okl. 
241, citlng Corpus Juris. 

Tex.—Aliller v. Hooper. Piv..\pp„ 94 
S.VV.2d 230, 231, cjtmg Corpus Ju- 
rls—Houston Phronicle l>«h. <'i>, v. 
Martin, Clv.App., 5 S.W.2d 170, er- 
! TOT dismis.scd. 

I 22 C.J. p 507 note 21. 

Seriousuess of injury 
An opinion n« to the serlnusneMs 
of the injury tnadniiMHiMM, -('om- 
monwenlth v. Burtoii, 67 X.M. 419. 
1«$ Mass. 461. 

Flaintiif as witness 

The ruh* of th»* t**xt flppho^ al- 
though the wUnoss is th»‘ plainttff 
In the action. 

lowa.—Raurh v, DongJe, x.w. 
470—Htirriman v, Nou- Nttnparftl 
Co., 110 N.W. 33, 132 lowa 616. 
Kan.—AtohiHon. T. & «. h\ ll. Co. v. 

Wilklnson, 3» P. im| 3, 55 Kan. S,*!, 
Ky.—(Mty of lluauirtl v. SOvvrMflr. Xt 
S.w.2d 313, 2.37 Ky. 242. 

La.—Goyni‘s v. St. Dniry, 

App,, 197 So. K19. 

Mont.—Downey v. Norih*‘rn Par. Ity, 
Co., 232 P. 531. 72 Mirnt. 166. 
S.D,—McMonU*H v. Gvinirut, 21ii N.W. 
262, r.2 S.I>. 548. 

Tex.—Kinfc v. UolaTtH, 84 K.\V. 2 U 
718, 126 Tex. 623, amniiing Rohrrts 
v. King, Civ.App., 49 S.W.2d 991- - 
Miller V. n<>us>er, Civ.\piu 9» S.W. 
2d 230, 231. citinic Corpus Juris 
Myrlck v. Tollvar, Clv.App,, 227 S. 
W*. 555—WlUlams v. Oitrdnrr, CJv, 
App.. 3X5 S,W. 981. 

22 C.J. p 504 note 11. 

42. in.—Richmond v. Brandt, 118 
Ill.App. 624. 

S.C.—Howell V. State Hiichway I>*‘. 
partment, 166 S.B, 129, J67 S.C. 
217. 

22 aj. p 497 note 36, p B07 note 30. 

Dasuags fxoa. astsssmsut U«u 

Permittinsf witness to expremt opin¬ 
ion that placing of lien on property, 
in nature of benedt assi^KMment. 
would damage property. wos held er¬ 
ror.—City of Dallas v. Johnson. Tex. 
ClvjM>p., 54 aw.ad 1031. 
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rule applies to opinion evidence as to benefits in mit- 

igation of damages.^^ 

On the other hand, a statement as to the elements 
of damages is not within the evil and is usually re- 
ceived,^^ and expressions which amount to state- 
ments of fact as to the injury or damages sustained 
are not objectionable as opinions.^s 

Applications of rule. The rule excluding an ex- 
pression of opinion as to damages has been applied 
to statements as to damages sustained from the tak- 
ing of land for a railroad^® or highway;^*^ an in¬ 
jury to the person,48 or to reaH^ or personal^o prop- 


erty; loss of goods by a carrier;®! the creation of 
a nuisance;52 fraud or deceit;^^ or the breach of 
a contract.®^ 

b. Admission of Opinion Evidence 

Under the necessities of the case, an expert or other 
qualffled witness may estimate the damages sustained, 
but the facts on which his opinion is based must be 
shown as far as possible. 

An expert or other witness with such knowledge 
and experience as to qualify him to form a reason- 
ably intelligent judgment may state his opinion as to 
the amount and extent of damages sustained,55 at 


43. Ala.—City of Ozark v. Byrd, 143 

So. 168, 225 Ala. 332—Ex parte 
South, 88 So. 221, 206 Ala. 31, de- 
nying certiorari South v. First Nat. 
Bank, 88 So. 219, 17 Ala.App. 669. 

Ark.—Missouri Pac. R. Co. v. Park¬ 
er, 266 S.W. 959, 167 Ark. 42. 

111.—Inlet Swamp Dralnage Dist. v. 

Gehant, 122 N.E. 127, 286 111. 658. 
Ind.—Dollman v. Pauley, 174 N.E. 

729, 202 Ind. 387. 

22 C.J. p 607 note 29. 

44. Neb.—^Republican Valley R. Co. 
V. Linn, 18 N.W. 36, 16 Neb. 234. 

22 C.J. p 507 notes 31, 33 [a]. 

45. Ala.—Ryall v. Allen, 38 So. 861, 
143 Ala. 222. 

Ky.—Colyer v. James, 30 S.W.2d 882, 
236 Ky, 197. 

Mich.—City of Grand Raplds v. Kot- 
vis, 222 N.W. 740, 245 Mich. 319, 
Mo.—Dick V. Puritan Pharmaceulical 
Co., App., 46 S.W.2d 941—Smith v, 
iBtna Ins. Co., App., 269 S.W. 682. 
Or.—Moore v. Shell Oll Co., 6 P.2d 

216, 139 Or, 72. 

Tenn.—Black Diamond Colllerles v. 
Glbbs, 32 S.W.2d 1041, 161 Tenn. 
413. 

Tex.—Maryland Casualty Co. v. 
Swanson, Civ.App., 91 S.W.2d 848, 
error dismlssed—Turner v. Stoker, 
Civ.App., 289 S.W. 190. 

46. Ohio.—Gano v. Cleveland, C. C. 
& St. L. Ry. Co., 168 N.E. 666, 33 
Ohio App. 142. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 169 Or. 272. 

22 C.J. p 505 note 13. 

47. lowa.—Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 lowa 444. 

Or.—Kems v. Couch, 12 P.2d 1011, 
141 Or. 147, opinion adhered to 17 
P.2d 323, 141 Or. 147. 

S.C.—Howell V. State Highway De¬ 
partment, 166 S.E. 129, 167 S.C. 

217. 

22 C.J. p 50$ note 14. 

48. 111.—St. Louis, Smeltlng & Re- 
flning Co. v. Industrlal Commis- 
sion, 131 N.E. 617, 298 111. 272. 

Mass.—Matloff v. City of Chelsea, 31 
N.E.2d 618, 308 Mass. 134—Leave 
V. Boston Elevated Ry. Co., 28 N. 
B.2d 483, 306 Mass. 391—Doherty 


V. Ruiz, 18 N.E.2d 642, 302 Mass. 
145. 

Tex.—Miller v. Hooper, Civ.App., 94 
S.W.2d 230, 231, citing Corpus Ju¬ 
ris. 

22 C.J. p 506 note 16. 

Death of minor 

Amount of loes sustained by par- 
ents by reason of death of minor 
child is not flxed by law, and wit- 
nesses cannot be called to estimate 
amount.—Red Arrow Preight Lines 
V. Smith, Tex.Civ.App., 93 S.W.2d 
495, error dismissed. 

49. Ala.—^Alabama Power Co. v. 

Henson, 187 So. 718, 237 Ala. 561. 
Ind.—Dollman v. Pauley, 174 N.E. 
729, 202 Ind. 387—Click v. Arnold, 
149 N.E. 178, 197 Ind. 360. 

Okl.—^Durell v. Public Service Co. 
of Oklahoma, 51 P.2d 617, 174 Okl. 
549. 

22 C.J. p 606 note 16. 

Damage from trespass by animals 
Cal.—Miller & Lux v. Pinelli, 257 P. 

573, 84 Cal.App. 42. 

Idaho.—Cox v. Crane Creek Sheep 
Co., 200 P. 678, 34 Idaho 327—Kirk 
V. Madareita, 184 P. 226, 32 Idaho 
403. 

3 C.J. p 149 note 73. 

Ovezflow 

Colo.—Mogote-Northeastern Consol. 
Ditch Co. v. Gallegos, 203 P. 668, 
70 Colo. 650. 

Ga.—Georgia Ry. & Power Co. v. 

Head, 116 S.E. 620, 165 Ga. 387. 

22 C.J. p 606 note 16 [b]. 
xmiawful wlthholdlng of water txom 
land 

Ctah.—Bigler v. Fryer, 25 P.2d 698, 
82 Utah 380. 

Damage to orops from hail 

(1) In an action on an hail Insur¬ 
ance policy which provides that dam¬ 
ages are to be computed on a per- 
centage basis, an estimate of the 
percentage of the crop damaged is 
Inadmisslble. 

Kan.—^Beam v. Farmers’ Union Mut. 
Hail Ins. Co., 273 P. 440, 127 Kan. 
234, 62 A.L.R. 211. 

g;y.—^Fidelity-Phenlx Fire Ins. Co. 
of New York v. Henry, 60 S.W.2d 
111, 248 Ky. 818. 
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(2) However, there is authority to 
the contrary.—St. Paul Fire & Ma¬ 
nne Ins. Co. V. Mackey-McBrayer 
Lumber Co., 21 P.2d 23, 163 Okl. 13. 
Total loss 

In action on flre policy, testimony 
that building was not a total loss is 
inadmisslble.—St. Paul Fire & Ma¬ 
nne Ins. Co. V. Green, 29 S.W.2d 804, 
181 Ark. 1096. 

sa Ala.—London & Scottish Assur. 
Corporation of London, England, 
V. Smith. 168 So. 892, 229 Ala. 566 
—Byars v, James, 94 So. 636, 208 
Ala. 390. 

111.—Welter v. Schell, 262 111.App. 

686 . 

N.Y.—States Import & Export Co3> 
poration v. Hartford Pire Ins. Co., 
206 N.Y.S. 323, 210 App.Div. 374. 
Tex.—Houston Chronlcle Pub. Co. v. 
Martin, Civ.App., 5 S.W.2d 170, er¬ 
ror dismissed. 

22 C.J. p 506 note 17. 

51. Ala.—^American Ry. Express Co. 
V. Stanley, 92 So. 642, 207 Ala. 380. 

52. Tex.—St. Louis, B. & M. Ry. Co. 
V. Griffin, Civ.App., 56 S.W.2d 482. 

22 C.J. p 506 note 18. 

53. Iu sale of laud 

Neb.—Odell v. Story, 116 N.W. 269, 
81 Neb. 437. 

54^ Ky.—^Yellow Poplar Lumber Co. 
V. Varney, 272 S.W. 411, 209 Ky. 
112 . 

Mo.—Hillin v. La Payette Land & 
Farming Co., App., 296 S.W. 243. 
Neb.—Forburger Stone Co. v. Young, 
199 N.W. 606, 112 Neb. 346. 

Okl.—^Waken v. Davis, 289 P. 669, 
112 Okl. 23. 

Tex.—Freenoan & Browne v. Dietert 
Bros., Civ.App., 268 S.W. 844. 

22 C.J. P 506 note 20. 

55. U.S.—^Prudence Co. v. Fidelity 

6 Deposit Co. of Maryland, C.C.A. 
N.Y., 77 F.2d 8ff4, reversing, D.C., 

7 F.Supp. 892, and certiorari grant- 
ed 56 S.Ct. 123, 296 U.S. 566, 80 L. 
Ed. 399, modifled on other grounds 
56 S.Ct. 387, 297 U.S. 198, 80 L.Ed. 
581, motion denied 66 S.Ct. 679, 
amended 66 S.Ct. 935, 298 U.S. 642, 
80 L.Ed. 1374. 
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least where he details the elements of damage or the 
items on which the estimate is based,®® the rule be- 
ing that the best evidence of which the subject will 
admit is receivable, even though it is nothing more 
than the opinion of well informed people.®'^ Such a 
witness may also state whether there has been any 
damage,58 or, on the other hand, an affirmative 
gain,5® or whether any compensation in money could 


afford redress.6<> The difficiilty of stating minute 
constituent facts may make it necessary to receive 
such evidence of damagcs®! or the ofiFset of bcne- 
fits,®2 or as to the effect of any injuries which can 
be best expressed by the damagc they causc.s^ 

Opinion evidence may not bc rccoivod as to dam- 
ages unless it appears that the witness is qualified 
to testify,^^ and, in accordance with the general rule 


Ala.—Coifee County v. Marsh, 98 So. 
891, 209 Ala. 568. 

Cal.—W. C. Cook & Co. v. Whlte 
Truck & Transfer Co., 13 P.2d 649, 
124 CaLApp. 721. 

Ga.—Southern Ry. Co. v. Thacker, 
179 S.B. 225, 60 GaApp. 706. 
Idaho.—Kelao v. Edward Rutledgre 
Timher Co., 269 P. 94, 46 Idaho 497. 
Ind.—State v. Reld, 185 N.E. 449. 204 
Ind. 631, 86 A.L.R. 1442. 

Mass-—Johnson v. City of Lowell, 
134 N.E. 627, 240 Mass. 546. 

Mo.—^Wamsganz v. Blanke-Wenneker 
Candy Co., App., 216 S.W. 1026. 
Neb.—Wahlgren v. Loup River Pub¬ 
lic Power Dlst, 297 N.W. 833. 

N.C.—Owens v. Blackwood Lumber 
Co., 193 S.E. 219, 212 N.C. 133— 
Myers v. Wllmingrton-Wrightsvllle 
Beach Causeway Co.. 171 S.E. 859, 
206 N.a 608—Lambeth v. City of 
ThomasvUle, 102 S.B. 776, 179 N. 
C. 462. 

Pa.—^Westlnghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 18, 316 
Pa. 372—^Western Show Co. v. Mix, 
162 A. 667, 669, 308 Pa. 216, clt- 
ingr Ooipns —^Neidlinger v. 

Haines, 5 SGh.Reg. 51. 

Tenn.—^Margaret Mlll v. Aycock Hos- 
iery Mills, 101 S,W.2d 164, 20 Tenn. 
App. 533. 

Tex.—Grahajn Hotel Co. v. Garrett, 
Civ.App., 33 S.'W’.2d 522, error dls- 
missed—^North River Ins. Co. v. 
Rippy, CIv.App., 23 S.W.2d 863— 
Assurance Co. of America v. Con¬ 
tinental Sav. & Bldg. Ass^n, Civ. 
App., 8 S.W.2d 787, error refused. 
Va,—Southern Ry. Co. v. White, 104 
S.E. 866. 128 Va. 651, 

22 C.J. p 507 note 33. 

Estimate hy plaintlff or owner of 
property 

Mass.—Costa v. Goldenberg, 154 N.E. 
579, 258 Mass. 264. 

Minn.—Egekvist v. Minnetonka & 
White Bear Nav. Co., 178 S.W. 238, 
146 Mlhn. 474. 

Pa.—Westinghouse Air Brake Co. v. 
City of Pittsburgh. 176 A. 13, 316 
Pa. 872. 

S.C.—Rountree v. Charleston, etc., R. 

Co., 52 S.E. 231, 72 S.C. 474, 

Tex—Tuhbs v. American Transfer 
■ & Storage Co., Civ.App., 297 S.W. 
670. 

Wash.—McBride v. Willamette & 
Columbia River Towing Co., 232 P. 
286, 132 Wash. 360. 


Cost of reparatiozt 
A Quallfied witness may testify as 
to the cost of reparation. 

Idaho.—^Ralde v. Dollar, 208 P. 469, 
34 Idaho 682. 

Ky.—Commercial Union Assur. Co. v. 
Howard, 76 S.W.2d 246, 256 Ky. 
363. 

La.—Stamm v. Bagle Rice & Feed 
Mill, App., 161 So. 257. 

Mlch.—Danlelski v. Lukomski, 169 
N.W. 887, 204 Mich. 304. 

22 C.J. p 608 note 34. 

Matter of oommon. Icnowledge 
A nonexpert witness may testify 
as to the extent of damage where 
the matter is one of common knowl- 
edge.—^Louisville & N. R. Co. v. 
Jones, 1 S.W.2d 972, 222 Ky. 631. 
SSffdct of rejeotion of opinion by jn- 
ry 

That Jury gave a verdict for but 
a fractlon of the suma ilxed by ex- 
perts did not prove that exporta' tea- 
tlmony was inadmissible, but rather 
that jury thereby dlsprovod fears de¬ 
fendant expressed as to effcct of re- 
celving such expert testimony.—Ed- 
dyside Co. v. Seibel, 15 A.2d 691, 142 
Pa.Super. 174. 

50. Ga.—Sandersville R. Co. v, Afc- 
Baniel, 138 S.E. 684, 37 GeuApp. 34. 
Idaho.—Raide v. Dollar, 203 P. 469, 
34 Idaho 682. 

Ky.—Great American Ins. Co. v. 
Crume, 138 S.W.2d 480, 282 Ky. 
282. 

Miss.—St. Louis & S. P. Ry. Co. v. 

Rylee, 102 So. 838, 137 Mi.sa 759. 
S.C.—Howell V. State Hlghway De¬ 
partment, 166 S.B. 129, 167 S.C. 
217. 

Tex.—North River Ins. Co. v. Rippy, 
Civ.App., 23 S.W.2d 863. 

W.Va.—Clay County Court v. Adams, 
165 S.E. 174, 109 W.Va. 421. 

57- 111.—Johnston v. City of Golva, 
147 N.E. 463, 316 IlL 698, 38 A.L.R. 
1384, reversing 232 Ill.App. 632— 
Daughetee v. Ohio Oll Co., 106 N. 
B. 308, 263 la 618, afflrming 181 
Ill.App. 136. 

Mich.—Compton v. Pisher-McCall, 
Inc., 299 N.W. 760. 298 Mich. 648— 
De Vries v. Meyering Land Co.. 226 
N.W. 824, 248 Mich. 128. 

N.Y.—^In re William and North Wll- 
liam Sts. in City of New York, 
177 N.T.S. 318, 188 App.Div. 668, 
appeal dismissed In re Corporation 
Counsel of City of New York, 126 
N.E. 904, 228 N.Y. 623. 
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58. Ala.—Alabama row(‘r Co. v. 

Sides, 103 So. 859, 212 .Ma. 687. 
Mich.—In re City of notrojt. 215 X. 

W. 61, 261 Mich. 278. 

Mo.—State ex rei. State IliKhway 
Commi.ssion v. Lindley, li:t S.W, 
2d 132, 232 Mo.App, 831, conform- 
ing to mandate State ex rei. State 
Hlghway Commisaion of Mis*Houn 
V, Shain, 102 S.W.2d 6««, .340 Mo. 
802, quaahing record and remnnd- 
ing cauHC State ex rei. State High- 
way Commiasion v. T.,in(n»*y. App., 
96 S.W.2d 1065—Cltie.s Servi«*e (la» 
Co. V. Peak, 54 R.W,2tl 482. 227 Mo, 
App. 515. 

22 C.J. p 508 note 36. 

59. Ala.—Schwond v. City of |i»r- 
[ mlngham. 111 So. 2M5, 215 Ala. 
491. 

Mo.—State ex rei. State Highway 
Comm!s.Mion of Mlwouri v. t,*raig- 
head, App., 65 S.W.2il M.5. 

22 O.J, p 508 note 37. 

60- S.O.—Gihnan v, Kloritla Cent« 
etc., R. Co., 31 S.K. 221, 53 S.t\ 
210 . 

61. Ind,—State v. Reiil, 185 X.B. 449, 

204 Ind. 63J. 86 1112. 

22 C.J. P 508 note 40. 

62. Depot near land 

III.—Haye.s v. Oilawa, U. c»»., 

54 Tll. 373. 

63. S.C.—Jones v. rallior. 19 S.(\ 
66, 45 Am.R, 751. 

Tex.—tlulf. etc.. K. Co. v, ViiijetJ, 21 
S.W. 303, 2 Tex.t'iv.App. 427. 

64h Cal.—Mo<»re v. Te*vy, IS l*.2d 362. 
128 Oal.App, 6S7—t*»«unfie» 
Oas & Kleetric <N». v. Miller (Sr l#iix. 

5 l\2d 34, IIK t*ul.App. n» 
Angele» County v. Sigtial R.-aUy 
Co., 261 1». 636, 86 Cal.App, 7«*l. 
Ky.—Conn v. Dexltigtuii ntliio» tVs. 
26 S.W.2d 370. 233 Ky. 23»t (’ity 
of PrestonHburg v. Mellon. 295 S.W. 
1064, 220 Ky, KfiS, 

La.—Wagner v. T. S. C. Motor 
Freight Line», Aj*p., ISI So. 62,5. 
N.J.—In re AetpiiHition of of 

Morris & Cumming» Dret^jlrtg 
for CuKHaic Valley SeMorage 
Coni'rH, Sup., 115 A. 423 1« re 

Morri.s S& thimming» Credging Co., 
119 A. 30«. 96 N.J.Law 2 In -Kui- 
schinaki v. Thompson, 13g A. 369, 
101 N.J.Ka. 649. 

Pa.—Apftdhaum v. Markb^y. IS 
Northuxnb.L.J, 223. 

Tex.—Grayce Oil Co. v. Peter»on. 9)4 
S.W.2d 781, 128 Tex. 650, alUrming 
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stated in § 458 infra, whether the qualification of a 
witness has been established rests in the trial court^s 
sound discretion.65 

The facts on which an opinion as to damages is 
based must be shown so far as this is possible.®® 
Opinion evidence as to damages is inadmissible 
where the opinion is based on speculation and guess 
without an adequate foundation,®^ or based in part 
at least on improper elements of damage;®^ and a 
general statement as to damages which is not shown 
lo have been based on the proper elements of dam- 
age has been held to be incompetent.®® Where oth- 


er elements of damage may properly enter into the 
jury^s judgment, the witness is restricted to stating 
his estimate of the values under the different condi- 
tions shown or assumed to exist in the case.^® A 
statement of damages sustained is not inadmissible 
because of testimony tending to impeach the basis 
on which the items of damage were computed.*^^ 

Estimate by stating difference in value, Where 
the damages sustained consist of the difference in 
value, according to some authorities a qualified wit¬ 
ness may state the difference in value,but it has 
also been held that the opinion should be limited to 


Peterson v. Grayce Oil Co., Clv. 
App., 37 S.W.2d 367—Fort Worth 
& D. C. Ry. Co. V. Helm, Civ.App., 
30 S.'W.2d 492—Nunn v. Brillhart. 
Civ.App., 230 S.W. 862, afflrmed, 
Com.App., 242 S.W. 459. 

65. Ark.—^Malvem & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107. 181 Ark.' 
626. 

Mass.—^Harrinffton v. Travers, 192 N. 
E. 495. 288 Mass. 166—Twombly v. 
Framingham Gas, Fuel & Power 
Co., 142 N.B. 828, 248 Mass. 53— 
Johnson v. City of Lowell, 134 N. 
E. 627. 240 Mass. 546. 

Minn.—Caldwell v. First Nat. Bank, 
205 N.W. 282, 164 Minn. 401—Ba- 
zille & Partndge v. American Ea- 
gle Fire Ins. Co. of New York, 
194 N.W. 14, 155 Minn. 475. 

Neb.—Wahlgren v. Loup River Public 
Power Dlst., 297 N.W. 833. 

Tex.—JEtna Ins. Co. v. Collins, Civ. 
App., 134 S.W.2d 709. 

66. Cal.—Miller & Lux v. Pinelli, 
257 P. 673, 84 Cal.App. 42. 

Ky.—Great American Ins. Co. v. 
Crume, 138 S.W.2d 480, 282 Ky. 
282. 

Ohio.—Groves v. Freedom Oil Works 
Co., 21 N.E.2d 599, 60 Ohio App. 
376. 

Okl.—^Bmpire Oil & Refining Co. v. 

Webb, 62 P.2d 652, 178 Okl. 241. 
Tex.—Miller v. Hooper, Civ.App., 94 
S.W.2d 230. 

22 C.J. p 508 note 44. 

67. Cal.—Los Angeles County v. Sigr- 
nal Realty Co., 261 P. 536, 86 Cal. 
App. 704. 

Colo.—Detroit Pire & Marine Ins. Co. 
V. Gagliardi, 32 P.2d 832. 94 Colo. 
453, followed in Eagle Pire Co. of 
New York v. Gagliardi, 32 P.2d 
840, 94 Colo. 474. 

Del.—Scotton v. Wright. 122 A. 541, 
14 Del.Ch. 124. 

lowa.—Randell v. lowa State High- 
way Commission, 241 N.W. 685, 214 
lowa 1. 

Md.—Washington. B. & A. B. Ry. Co. 

V. State, 113 A. 338, 137 Md. 638. 
Mass.—^Wesson v. Washbum Iron Co., 
13 Allen 96, 90 Am.D. 181. 

Mlch.—Compton v. Pisher-McCall, 
Inc., 299 N.W. 760, 298 Mich. 648. 


N.Y.—Berla v. Zambetti, 267 N.Y.S. 

179, 236 App.Div. 464. 

Pa.—^Pittsburgh Terminal Warehouse 
& Transfer Co- v. City of Pitts- 
burgh, 198 A. 632, 330 Pa. 72— 
Beatty, Now for XTse of Palmer, v. 
Netherlands Ins. Co. of the Hague, 
Holland, 181 A. 613, 119 Pa.Super. 
667. 

22 C.J. p 641 note 45. 

Opinion held not xnerely conjectnral 
or speoTilative 

U.S.—Peather River Lumber Co. v. 

U. S., C.C.A.Cal.. 30 P.2d 642, af- 
flrming, D.C., U. S. v. Peather Riv¬ 
er Lumber Co., 23 P.2d 936. 

Cal.—^People v. 0*Connor, 87 P.2d 702, 
31 Cal.App.2d 167. 

68. IU.—^Illinois Power & Light Cor- 
• poration v. Cooper, 162 N.E. 491, 

322 111. 11—Illinois Power & Light 
Corporation v. Talbott, 162 N.B. 
486, 321 111. 538. 

Ky.—Jelferson County v. Pohlman 49 
S.W.2d 344, 243 Ky. 556. 

Mo.—Security Printing Co. v. Con- 
necticut Pire Ins. Co. of Hartford, 
Conn., 24Q S.W. 263, 209 Mo.App. 
422. 

Pa.—Jordan v. Clearfleld County, 164 
A. 98, 107 Pa.Super. 441—^Lacey 

V. Hardy, 169 A. 68, 104 Pa.Super. 
490. 

Tex.—^Ara v. Rutlaaad, Com.App., 216 
S.W. 446, reversing, Civ.App., 172 
S.W. 993—Fort Worth & D. S. P. 
Ry. Co. V. Gilmore, Civ.App., 13 
S.W.2d 416. 

Assumption based on adverse party^s 
pleading 

Power company, condemning land 
on theory that easement of one hun- 
dred feet was being taken, could not 
complam because witnesses assumed 
such width m testifymg on damages. 
—^Bvans v. lowa Southern Utilities 
Co. of Delaware, 218 N.W. 66, 206 
lowa 283. 

69. Ky.—Helton v. Asher, 123 S.W. 
286, 135 Ky. 761. 

Determlnation of measnre of dam- 
ages by witness 

An opinion of a witness based on 
a measure of damages determined 
by the witness himself is inadmissi- 
.ble.—^Illinois Cent. R. Co. v. Smith, 
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61 S.W. 2, 110 Ky. 203, 22 Ky.L. 
1656. 

70. IU.—niinois Power & Light Cor¬ 
poration V. Peterson, 163 N.B. 677, 
322 111. 342, 49 A.L.R. 692. 

22 C.J. p 508 note 43. 

Cost to complete oontxaot 
Where the question is what was 
necessarily expended to complete a 
contract and not what the contract 
could be completed for, it is not 
permissible to show by expert tes¬ 
timony what would be the reasona- 
ble amount to complete the work, or 
any part thereof. 

N.Y.—Clark v. B*leischmann Vehlcle 
Co., 187 N.Y.S. 807. 

Utah.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Saints v. Hartford Accident & 
Indemnity Co., 96 P.2d 736, 98 
Utah 297. 

71- U.S.—^Hettrick Mfg. Co. v. James 
A. Shepherd & Co., C,C.A.Ohio, 296 
F. 10, certiorari denied 44 S.Ct. 456, 
266 U.S. 681, 68 L.Ed. 1190. 

72. Ark.—^Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107, 181 Ark. 
626. 

Tex.—^Houston & T. C. R. Co. v. El¬ 
iis, 224 S.W. 471, 111 Tex. 16, af- 
flrming, Civ.App., 160 S.W. 606— 
City of Wichita Palis v. Mauldin, 
Civ.App., 23 S.W,2d 771, afflrmed, 
Com.App., 39 S.W.2d 859. 

22 C.J. p 607 note 33, p 692 note 6. 
Compntation of prohts from figures 
before Jnry 

Testimony that proflts amounted 
to certain sum which was difference 
between receipts and expenditures 
shown by wrltten statement is not 
strictly a conclusion, and not prej- 
udlcial, although it was for Jury to 
make subtraction.—^Zabawa v. Osman, 
210 N.W. 602, 202 lowa 661. 
Estimation of difference ou percent- 
age basis 

Witnesses' estimation of difference 
between market value of property 
before and after obstruction of Street 
on percentage, instead of dollars and 
cents, basis is not error.—^Elizabeth 
City V. Qregory, 164 S.B, 364, 202 
N.a 769. 
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a statement of the value before and after the com- 
tnission of the act complained of and the computa- 
tion should be left to the jury.*^® Where the wit- 
ness is permitted to state the difference in value, he 
should, according to some authorities, first state the 
value before and after the commission of the act 
so as to afford the jury a basis for the estimate,*^^ 
but it has also been held that a statement of the 
value before and after the commission of the act is 


not an essential preliminary.'^® 

Estimates as to value of property are considered 
infra §§ 501, 545. 

Applications of rule, The rule permitting an es- 
timate of damages by a qualificd witness has bccn 
applied to damages to real property as in cases of 
trespass,77 as in cases of nuisances,"^ overflowj» 


73. Ala.—Tennessee Coal, etc., Co. v. 
McMlllion, 49 So. 880, 161 Ala. 
1*30. 

Hl.—^Villagre of Marissa v, Jones, 158 
N.E. 389, 827 111. 180. 

Neb.—City of Omaha v. Kramer, 41 
N.W. 295, 26 Neb. 489. 

N.M.—^New Mexican R, Co. v. Hen- 
dricka, 30 P. 901. 6 N.M. 611. 

74. Mo.—State ex rei. State Higrb.- 
way Commission v. Llndley, App., 
96 S.W.2d 1065, record quashed and 
cause remanded State ex rei. State 
Highway Commission of Missouri 
V. Shain, 102 S.W.2d 666, 340 Mo. 
802, mandate oonformed to State 

, ex rei. State Higrhway Commission 
V. Liindley, 113 S.W.2d 132,. 232 Mo. 
App. 831. 

Pa.—^Hfihn v. City of Bethlehem. 186 
A. 227, 322 Pa. 129. 

76. Tex.—^Houston & T. C. R. Co. v. 
BUts. 224 S.W. 471, 111 Tex. 16; 
afflrmingr, Clv.App., 160 SW. 606. 
However, it has been held that 
while an unexplained answer of a 
witness that damage to premlses was 
In a given sum would be objection- 
able, yet, where the witness States 
the value of the property before and 
after the injury, no reversible error 
Is shown.—City of Wichlta Palis v. 
Mauldin, Tex.Civ.App., 23 S.W.2d 771, 
afflrmed, Com.App., 89 S.W.2d 859. 

76. Ala.—Pinley v. City of Decatur, 
160 So. 686, 227 Ala. 462. 

Cal.—^Los Angeles County v. Slgnal 
Realty Co., 261 P. 636, 86 Cal.App. 
704. 

Colo.—City and County of JDenver v. 

Tondall, 282 P. 191, 86 Colo. 372. 
Ind.—Indlana Llmestone Co. v. Mur- 
phy, 177 N.B. 360, 98 Ind.App. 76. 
Mass.—^Dorr v. Massachusetts Title 
Ins. Co., 131 N-.B. 191, 238 Mass. 
490. 

N.J.—Burrough v. New Jersey Gas 
Co., 110 A 915, 94 N.J.Law 636. 
N.T.—In re William and North Wil- 
Uam Sts. In City, of New York, 177 
N.T.S. 318, 188 App.Dlv. 668, ap- 
peal dismlssed In re Corporation 
Counsel of City of New York, 126 
N.E. 904, 228 N.Y. 623. 

N.a—Owens v. Blackwood Lumber 
Co., 193 S.E. 219, 212 N.C. 133— 
Nantahala Power & Light Co. v. 
Rogers, 178 S.B. 576, ?67 N.C. 761. 
Okl.—Katschor v. Eason Oll Co., 63 
P.2d 977, 178 Okl. 634. 

Tex.—North River ihs. Co. v. lUppy, 


Clv.App., 23 S.W.2d 863—Texas In- 
terurban Ry. Co. v. Halford, Civ 
App., 299 S.W. 277 —Missouri-Kan- 
sas-Texas Ry. Co. of Texas v. 
Wells, Clv.App., 275 S.W. 218. 

22 C.J. p 608 note 46. 

BtUldling contractor 
Pa.—Strauch v. City of Pittsburgh, 
70 Pa.Super. 251. 

Tex.—North River Ins. Co. v. RIppy» 
Civ.App., 23 S.W.2d 853. 

Beal estate agent 

Pa.—^Krem v. Steigerwald, 193 A. 
390, 128 Pa.Super. 51—Common- 

wealth Trust Co. v. Heh, 99 Pa. 
Super. 479. 

Tex.—Texas Interurban Ry. Oo. v. 
Halford, Civ.App., 299 S.W. 277. 

Qnallflcatlon of witnesses 

Witnesses shown to be acquaintod 
with lands, damage done, and sur-* 
rounding circumstances may glve an 
opinlon regardlng the amount of dam¬ 
ages. 

IU.—Illinois Power & Xilght Corpora¬ 
tion V. Talbotl, 162 N.B. 486, 321 
111. 538. 

Ky.—Norfolk & W. Ry. Co. v. Mc- 
Coy, 61 S.W.2d 1080, 260 Ky. 190 
—Louisvllle & N. R. Co. v. Jones, 

1 S.W.2d 972, 222 Ky. 531. 

Md,—^Williams v. New York, P. & N. 

R. Co., 137 A. 606, 163 Md. 102. 
Miss.—Yorkshire Ins. Co. v. Brewer. 

166 So. 361, 176 Miss. 538. 

Mo.—^Punke v. St. Louls-San Pran- 
cisco Ry. Co., 36 S.W.2d 977, 226 
Mo.App. 347. 

Neb.—^Wahlgren v. Lioup River Public 
Power Dist., 297 N.W. 833. 

Tex.—^Houston Lightlng & Power Co. 
V.- Daily, Civ.App., 291 S.W. 317— 
Denton County v. Sauls, Civ.App., 
265 S.W. 1091, 

Va.—^Kerr v, CUnchfleld Coal Corpo¬ 
ration, 192 S.B. 741, 169 Va, 149. 
Wis.—In re Oklahoma Ave. in City 
of Mllwaukee, 190 N.W. 1001, 179 
Wis. 136. 

l^owledge as basis of opinlon 

Where the question is whether 
realty will be damaged or benefited 
by an improvement, and how much, 
expert witnesses testlfying on such 
Questlons must do so from their own 
knowledge, and must first qualify by 
showing that they have such knowl¬ 
edge of the facta as wlU render their 
opinions valuable. It is not permls- 
sible to allow such witnesses to an¬ 
swer hypothetical ' questlons or to 
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I give opinions bnsed on the teslimony 
of other witne.sse.s, a.s expert wit- 
I nesses may le.^tify in other eases.— 
City of Blmhurat v. Rohmeyer. 120 N. 
E. 761, 297 111. 43IK 
Basis for recelpt of nonexpert opizu 
ion 

Nonexperla" oplnion testimony is 
admissible as to amount of damages 
suffered by landowner na resuit of 
condemnation Kinei* pnmary faets 
leading to oplnion oannot he so stated 
as to enable per.son not an eyawit- 
ness to form an oeeurate Judgment 
thereon.—State v. Ueid. IS."» X.K. 440. 
204 Ind. 631. 86 A.UR. 1442. 

Bffect of exaggeration of dauagcs 
Where witness has dischwed suiH- 
cient knowledge of values to qualify 
as a witne.ss on question of dnrnages 
in condemnatlon proeeedmgs, his tes- 
timony should not Ih* exeluded on 
ground that his estlmate of damages 
Is exaggerated.—Alahrima l*i»wer Co. 
V. Henson. 187 «o. 71K, l‘. 2T Ala. 361. 

77. Idaho.—TtoHehorough v. Whlt- 
tington, 96 P. 427. Irlnho Idh. 

Miss.—St. I^f>ui.M K' S. R Uy, y. 

Rylee, 102 80 . 838, 137 Allrs. Tr»». 
Tex.—TippHt V. Corder. thv.App.. 117 
S.W. 186. 

22 C.J, p 609 note 46. 

Competency of wltnessos 

(1) Admissible evldenee of dnm- 
age to pasturtige by trespassing an- 
Imals is oplnion of men t|uaUtb'd by 
experlenee to sp»*ak als*ui mieh nmi- 
ters.—White River Hlieep <%>. v. 
Barkley. 288 V, l(»29. 37 Arix. 49. 

( 2 ) Owners were eompet«*nt to tes- 
tify as to reasonabte expetme driv- 
Ing trespassing horsis off their base- 
holda.—HUI v. <’hHppeI Rro.*». Alt»»- 
tano. 18 I*, 2 d 1106. 93 Mont. 92. 

(3) Other cases see AlontKomery v. 
Southern Power Co., 6 h S.K. l« 47 . 
87 S,C. 293—22 C.J. p 3«0 «otw 4 $ 
Ca]. 

78. Mont.—Watson v. Colusa-P;trrol 
Min., etc., Co.. 79 P. H. 31 Mont. 
513. 

22 C,J. p 009 note 47. 

79* Ark.—St. Xrfouis Sun Rrnneiseo 
Ry. Oo. v. Munnlng, 26 «.\V. 2 d 579 , 
181 Ark. 517, 

Ga.—Keener v. Addis. 6 H.B.2ci 693, 

61 Ga.App. 40. 

Tex.—Owens v. Navarro County 
Loveo Improvement Dist. No. 8 , 
CJV.APP., 281 S.W. 577, csrtifled 
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and, likewise, as in cases of and waste,^^ drains.^® In addition, an estimate of damages by 

or the construction of railroads,^^ canals,83 streets a qualified witness has been allowed in the case of 
and highways,^^ dams,85 levees,^® telegraph, tele- damage to crops^^ or trees damage to animals,®^ 
phojie, or power lines,pip^ lines,*^ sewers,^^ or 


questions answered, Coin.App., 280 
S.W. 532. 

Va.—Southern Ry. Co. v. White, 104 
S.E. 866, 128 Va. B51. 

22 C.J. p 509 note 48. 

80. U.S.—Feather River Lumber Co. 
V. U. S., C.C.A.Cal., 30 F.2d 642, 
afflrming: U. S. v. Feather River 
Lumber Co., D.C., 23 F.2d 936. 

Ark.—Firemen’s Ins. Co. v. Little, 74 
S.W.2d 777, 189 Ark. 640. 

Mo.—^Alcorn v. St. Louis & H. R. 

Co., 284 S.W. 610, 219 Mo.App. 657. 
N.J.—Vinik v. Niagara Fire Ins. Co., 
174 A. 753, 113 N.J.Law 406, afflrm- 
ing 171 A. 556, 112 N.J.Law 462. 
S.C.—Hali V. Seaboard Air Line Ry. 
Co.. 119 S.E. 910, 126 S.C. 330, 33 

A.L.R. 292. 

22 C.J. p 509 note 49. 

Vlew of prexnlses before flre 

(1) An opinion estimate as to the 
amount of the loss, based on inspec- 
tion of the premises after the flre, 
should not bc limited to witnesses 
who had seen the premises before the 
fire.—Hali v. Seaboard Air Line Ry. 
Co., 119 S.E. 910, 126 S.C. 330, 33 
A.L.R. 292. 

(2) However, It has been held that, 

where a witness testifled he did not 
know condition of house before fire, 
the court properly excluded his tes- 
timony regarding damages.—Conn v, 
Lexington Utilities Co., 25 S.W.2d 
370. 233 Ky. 230. I 

Xuspection atter fixe 

Witnesses who had examined build- 
ing covered by fire policy which sus- 
tained partial loss could testify as 
to what parts of building were In- 
Jured by flre, but only those witness¬ 
es who had examined any partlcular 
item and were otherwise qualifled 
could testify as to cost of repairing 
that Item, and witness testifying as 
to total cost of making repairs must 
know cost of items making up total. 
—Great American Ins. Co. v. Crume, 
99 S.W.2d 742, 266 Ky. 729. 

81. Ind.—Perguson v. StafCord, 33 
Ind. 162. 

82. Ala.—Hays v. Ingham-Burnett 
Lumber Co., 116 So. 689, 217 Ala. 
624. 

Ark.—Malvem & O. R. R. Co. v. 
Smlth, 26 S.W.2d 1107, 181 Ark. 
626. 

Mo.—Chlcago, R. I. & P. Ry. Co. v. 
Hosman. 57 S.W.2d 434, 227 Mo. 
App. 659. • 

22 C.J. P 609 note 61. t 

83. 111.—Chicago Sanitary Dist. v. 
Baumbach, 110 N.E. 331, 270 111. 
128. 

84. Cal.—People v. 0'Connor, 87 P. 
2d 702, 31 Cal.App.2d 157. 
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Ga,—^McDuffle County v. Gunn, 177 
S.E. 363, 60 Ga.App. 198. 

Idaho.—Palmer v. Highway Dist. No. 
1, Bonner County, 290 P. 393, 49 
Idaho 596. 

Tex.—Denton County v. Sauls, Civ. 

App., 265 S.W. 1091. 

22 C.J. p 609 note 63. 

85. Mass.—Chandler v. Jamaica 
Pond Aqueduct Corp., 125 Mass. 
544. 

86. Ark.—Board of Directors of St. 
Francis Leve e Dist. v. Permenter, 
92 S.W.2d 391, 192 Ark. 621. 

87. Ala.—^Alabama Power Co. v. 
Henson, 187 So. 718, 237 Ala. 561. 

111.—Illinois Power & Light Corpora¬ 
tion V. Coopej, 152 N.B. 491, 322 
111 . 11 . 

Mo.—Missouri Power & Light Co. v. 
Creed, App., 32 S.W.2d 783, trans- 
ferred, see 30 S.W.2d 605, 325 Mo. 
1194. 

Neb.—^Wahlgren v. Loup River Pub¬ 
lic Power Dist., 297 N.W. 833. 

N.C.—Wade v. Carolina Tei., etc., 
Co., 60 S.E. 987, 147 N.C. 219. 

Tex.—^Houston Lighting & Power Co. 

V. Daily. Civ.App., 291 S.W. 317. 

88b Pa.—Winnett v. Camegle Natur- 
al Gaa Co., 37 Pa.Super. 204— 
Swank v. Camegle Natural Gas 
Co., 5 Pa.Super. 371, 40 Wkly.N.C. 
490. 

89l Mass.— Taft v. Commonwealth, 
33 N.E. 1046, 158 Mass. 526. 

Pa.—Wilson v. Scranton City, 21 A. 
779, 141 Pa, 621, 

90. Tenn,—Madison County Drain. 
Dist. No. 4 V. Askew, 204 S.W. 984, 
140 Tenn. 314. 

22 C.J. p 609 note 68. 

91. Ala.—^Alabama Machinery . & 
Supply Co. V. Caffey, 104 So. 609, 
213 Ala. 260. 

iq-.y._-Sickles v. Gould, 61 How.Pr. 

22 . 

Tex.—JBtna Ins. Co. v. Collins, Civ., 
App., 134' S,W.2d 709. 

Wig.—Watry v. Hiltgen, 16 Wis. 616. 

Bamage to grass 

Cattlemen of many years’ experi- 
ence in buying and selhng grass and 
grass land were qualifled to testify 
as to the damage done to a pas¬ 
ture and grass by a flre.—^Wichlta 
Valley Ry. Co. v. Martin & Walker, 
Tex.Civ.App., 219 S.W. 669. 

Estimate as to yleld 

Farmer having experience in grow- 
ing sorghum cane of same variety, in 
same nelghborhood, and on similar 
BOil, and shown to have known plain- 
tiff’s crop, might give his judgment 
as to probable yield, and, in aid of 
his opinion and as evidence of prob¬ 
able yield, might give yield 'of his 
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own crop with evidence that it was 
same variety, grown on like soil, in 
same community, same season, and 
that plalntifCs cane was as good as 
his.—^Alabama Machinery & Supply 
Co. V. Caffey, 104 So. 609, 213 Ala. 
260. 

92. Ga.—^Ayers v. John B. Daniel Co.i 
133 S.E. 878, 35 Ga.App. 511. 

Ky.—Louisville & N. R. Co. v. Jones, 

1 S.W.2d 972. 222 Ky. 631. 

Okl.—^Denver Producing & Reflnlng 
Co. V. Bunch, 45 P.2d 117, 172 Okl. 
209. 

93. Okl.—Central Petroleum Co. v. 
Lewis, 224 P. 186, 98 Okl. 26. 

Tex.—^Holt V. Lowden, Civ.App., 140 
S.W.2d 818. 

22 C.J. p 509 note 60. 

Depreclation. from improper handllng 
by oaxrler 

(1) A qualified witness may state 
the amount livestock depreciated duo 
to improper handling by the carrier. 
Mo.—Phillippi V. Wabash By. Co., 

App., 267 S.W. 960—Sandker v. Wa¬ 
bash Ry. Co., App., 267 S.W. 967. 
Okl.—^Kum V. Westheimer & Daube, 
73 P.2d 836, 181 Okl. 345—Chicago, 

B. I. & P. Ry. Co. V. Haskell, 245 
P. 858, 117 Okl. 186—Payne v. Par- 
sons, 223 P. 618, 97 Okl. 168. 

Tex.—Hartford Pire Ins. Co. v. Gal- 
veston, H. & S. A. By. Co., Com. 
App., 239 S.W. 919, reversing Gal- 
veston, H. & S. A. R. Co. v. Hart¬ 
ford Pire Ins. Co., Civ.App., 220 S. 
W. 781—Wichita Valley Ry. Co. v. 
Brown, Civ.App., 274 S.W. 306— 
Fort Worth & D. C. R. Co. v. Harle, 
Civ.App., 240 S.W. 1004, error re- 
fused. 

(2) Where the opinion includes or 
is based on the witness’ own opinion 
as to what would be a reasonable 
time for transport or the degree of 
care owed the shipper, the estimate 
is inadmissible.—Wichita Valley By. 

1 Co. V. Turbeville, Tex.Civ.App., 269 
S.W. 498—^Hines v. Edwards, Tex.Civ. 
App., 228 S.W. 1117—Pt. Worth & D. 

C. B. Co. V. Gatewood, Com.App., 185 
S.W. 932, afflrmed Gatewood v. Ft. 
Worth & D. C. By. Co., 232 S.W. 493, 
111 Tex. 291. 

(3) A witness who does not know 
the market value at the place of des- 
tination is not qualified to express an 
opinion as to the amount of deprecia- 
tion in value.—^Hartford Pire Ins. 
Co. V. Galveston, H. & S. A. R. Co., 
Tex.Coni.App., 239 S.W. 919, reversing 
Galveston, H. & S. A. Ry, Co. v. 
Hartford Fire Ins. Co., Civ.App., 220 
S.W. 781'—Chicago, R. I. & G. Ry. 
C6. V. Kapp, Tex.Clv.App., 117 S.W. 
904. ■ 
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automobiles,^^ or other personal property;®® and in 
the case of damages resulting from breach of con- 
tract,9S loss of time,97 bss of profits,98 and injury 
to the person.99 

§ 448. -Issue as to Negligence 

Conclusfons of a witness as to the issue of negil- 
gence and related issues are Inadmisslble where the ma- 
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terlal facts can be placed before the Jury for thelr con- 
sideratlon and they are competent to draw a correct In- 
ference therefrom. 

The issue of negligence can in most cases be well 
determined by the judgment of a jury, and the in- 
ference, conclusion, or judgment of witnesses is re- 
jected where the matcrial facts can be placed before 
the jury for their consideration and they are com¬ 
petent to draw a correct in ference the re from. i 
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94- Ark.—^Arkansas Power & Liffht 
Co. V. Cummins, 28 S.W.2d 1077, 
181 Ark. 1145, 182 Ark. 1. 

Conn.—^MacLaren v. Bishop, 156 A. 

210, 113 Conn. 312. 

Ga.—Sandersville B- Co. v. McDaniel, 
138 S.B. 684, 37 Ga.App. 34. 

111.—^Mammlna v. Homeland Ins. Co. 
of America, 21 N.B.2d 726, 371 111. 
566, reversing 17 N.E.2d 264. 297 
HLApp. 636. 

Kan.—Broadie v. Randall, 216 P. 1103, 
114 Kan. 92, 32 A.L..R. 708. 

Ky.—Crampton v. Daime, 6 S.W.2d 
686, 224 Ky. 607. 

Mlnn.—^Egekvist v. Minnetonka & 
White Bear Nav. Co., 178 N.W. 238, 
146 Mlnn. 474. 

Mo.—^Brown v. Adams Transfer & 
Storage Co., App.. 31 S.W.2d 117. 
Pa.—^Barrtlo v. Frank, 177 A. 68, 116 
Pa.Super. 461. 

Utah.—^Vadner v. Rozzelle, 46 P.2d 
661, 88 Utah 162, rehearing denied 
64 P.2d 1214, 88 Utah 172. 

95. U.S.—The Anaconda, C.C.A.N.T.. 
60 P.2d 898, modifying American 
Linseed Co. v. U. S., U.C., 40 P.2d 
667—The B. P. Guinan, D.C.N.T., 
40 P.2d 277—The Bdward G. Mur- 
ray, C.C.A.N.Y., 278 P. 896. 

Ala.—^hurchlll v. Walllng, 88 So. 
682, 205 Ala. 609. 

Ark.—^Penn-National Hardware Mu¬ 
tual of Huntington,, Pa., v. Griflfln, 
296 S.W. 66, 174 Ark^ 627, 63 A.L.R. 
1106. 

22 C.J. p 509 note 61. 

Flano 

In action for damages alleged lo 
have resulted from leaking roof, diie 
to faulty construction, plalntiffs’ wit¬ 
ness, who testifled he had twenty 
years* experience as plano tuner, and 
had been in Wholesale and retail 
trade of planos for fifteen years, and 
was famlllar with prices of planos, 
was qualided to testify as to damage 
to plano by moisture.—^De Honey v. 
Gjarde, 236 P. 290, 134 Wash. 647. 
Vlew of property as essentlal 

One who has had experience with 
reference to the kind of property 
damaged may testify as to injury 
oaused hy the elements, even though 
he has never seen the property In 
questlon.—Sonnebom v. Southern R. 
Co., 44 S.E. 77. 65 S.C. 602. 

96. U.S.—Prudence Co. v. Fidelity 

6 Deposit Co. of Maryland, C.C.A. 
N.T., 77 P.2d 834, reversing, D.C., 

7 F.Supp. 892, and certiorari grant- 


ed 66 S.Ct. 123, 296 U.S. 566, 80 L. 
Ed. 399, modifled on other grounds 
66 S.Ct. 387, 297 U.S. 198, 80 L. 
Bd. 581. motlon denied 66 S.Ct. 679, 
amended on other grounds 56 S.Ct. 
935, 298 U.S. 642, 80 L.Bd. 1374. 
Ala.—Burnett & Bean v. Miller, 88 So. 
871, 206 Ala. 606. 

Mlch.—De Vrles v. Meyering Land 
Co., 226 N.W. 824, 248 Mlch. 128— 
Qitson V. Tale Land Co., 180 N. 
W. 693, 212 Mlch. 292. 

Mo.—^Hiatt Inv. Co. v. Buehler, 16 
S.W.2d 219, 226 Mo.App. 151. 

N.C.—Lambeth v. City of Thomas- 
vllle, 102 S.E. 776, 179 N.C. 462. 
Pa.—^Western Show Co. v. Mix, 173 
A. 183, 316 Pa. 139—Western Show 
Co. V. Mix, 162 A. 667, 308 Pa. 215 
—Taber v. Porter-Qlldersleeve Co., 
114 A. 773. 271 Pa. 245—Bddyside 
Co. V. Selbel, 16 A.2d 691, 142 Pa. 
Super. 174. 

Tex.—Owens v. Faln-McGaha 011 
Corporation, Civ.App., 98 S.W.2d 
1014, reversed on other grounds j 
Faln-McQaha 011 Corporation v. 
Owens, 121 S.W.2d 982, 132 Tox. 100 i 
—^Noe Bqual Textile Mills v. Wal-j 
ler, Civ.App., 9 S.W.2d 400, error 
dismissed. 

Wash.—^Nelson v, Davenport, 183 P. 

132, 108 Wash. 269. 

22 C.J. p 510 note $2. 

Breaoh of marxiage promlse 

The opinions of neighborn and 
friends have been admltted to show 
the amount of damages sustalned hy 
plaintiif from a breach of marriago 
promlse.—Jones v. Puller, 19 S.C, 66, 
46 Am.R. 761. 

97. lowa.—Salinger v. Western Un¬ 

ion Tei. Co., 126 N.W. 362, 147 
lowa 484. j 

98. Ga.—City of Thomson v. MeCor- 1 
kle, 171 S.B. 186, 47 Ga.App. 620. 

Tex.—^Bwlng v. Wm. L. Poley, Inc., | 
Civ.App., 239 S.W. 261, reversed on 
other grounds 280 S.W. 409, 116 
Tex. 222, 44 A.U.R. 627. 

99. S.C.—Jackson v. Southern R. Co., 
Carollna Div., 64 S.B. 281, 73 S.C. 
667. 

22 C.J. p 510 note 64. 

Aetion for death 

In death actlons, testimony of ex- 
pert witness on question of damages, 
based on tables in general use by In¬ 
surance companies showing amount 
necessary at various ages to produce 
certain income for normal expectancy 
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of life, is ndmisaible.—Hnnh‘y v, 
Boston & M. R, R., li )0 X.K, ."Hi, 28$ 
Mass. .390, certiorari denied Ho.Hton 
& M. R. R. V. Hanley. 65 S.Ct. 112, 
293 U.S. 507, 79 U.Kd. 6i»0—Murphy 
V. Boston & M. R. R.. lOh x.R. 501, 
286 Mass. 300. certiorari denied Bos¬ 
ton & M. R. R. V. Murphy, 5,5 S.Ct. 
112, 293 U.S. 597, 79 I-,Kd. 690. 

1 . U.S.—Morrison v. <'*oombs. D.C. 
Me., 24 F.Supp. 366, adhenng to 
former opinion 23 F.Supp. K,n2. 
Ala.—l»rie.ster v. Western Union Tel- 
egraph Co., 102 So, .372, 23) Ala. 
App. 388, rpv«‘rHed <tn other 
grounds Ex part*» 1‘nester, 102 So, 
376, 212 AIil. 271. 

Ark.—McEachin v. Martin. 102 S.W. 
2d 864, 193 Ark. 7ST—I*. J. Le- 
welling Const. v. Rttngstreth, 
246 S.W. 10, 156 Ark. 236. 

CaL—Weaver v. Shell Co. <vf Cahfor- 
nia, 04 l>,2d 364. 34 Cal.Arp.2d 
713. 

Colo.—Rurke v. Stiuih Roultler ('uiain 
Ditch Ct>„ 231 IK 671, 76 Colo, 3 :, 4 . 
Conn,—Kelly v. <'»ty of Waterhury, 
114 A. 530. 96 <\»nn. 491. 
DeL^South Alb^mie S, S. Co. of IV|- 
aware v. Munkaesy, IS 7 «ea. 7 
W.W.Harr. eertiorar» denied .“7 
S.Ct. 233, 299 C.S. rtf**, vj |^.Kd. 
44K. 

111,—Clark V. Puhlic Service <'o.. 278 
ni.App. 42$, 

lowa.—Kclipse Lumher <*o. v. I>avis, 
196 N.W. 337, 106 lowa 1319. 

Mo.—Rohison V. (^hteago tSreat West¬ 
ern R. Co., App,, «6 S.W. 2 d lK*i— 
tlivens v, Spiilding Cloak Co., 63 S. 
W.2d 819, 22« Mo.App. 169. 

N.I).—Ralveraon v. SSitnmerman, 218 
N.W. 862, 66 NM». 6»»7, 

Ohlo.—Nelsner Uros. v. Sehafer, 176 
N.M. 269, 124 Ohio Sl. 3U. 

Okl,—Okmulgee Wmdow tUas» <V. 
V, Rright. 1K3 l\ HUs, 65 <tkl. 53— 
Federul Oil & <5a« Co, v. t^umiihell, 
183 1’, 894. 65 Ok), 49. 

S.C.—Atlantic Coast bim* U. (^>. v. 
Columhia Salvage c:ttrporatioii. 135 
S.E. 877, 13« S.C. 113. 

Tex.—Rortillu l^rilling Cu. Miller, 
Civ.App., 144 S.W.2d 936, t-rrur dis¬ 
missed, Judgment eorreet- Fi»rt 
Worth & D. iV Uy. Co, v. «elm. 
Civ,App., 30 aW.2d 402. 

22 C.J. p 610 note 65—42 C.J, p lUiS 
note 43 , p 1320 note 63. 

Opialoa by tele«rrapb op. 

•rators 

The mere fact that witnovses were 
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This rule is applied to questions of safety and 
danger,2 as applied to a rate of speed,® a situation,^ 
the method adopted for doing particular work,^ or 
to the condition of localities or objects,® as, for ex- 
ample, an alley,^ an area,® a bridge,® a car,i^* a cat- 
tle guard,ii a Crossing,!^ a dock,^® an excavation,!^ 


machinery,i5 a mechanical appliance,!® a mine,i7 
a railroad station,!® a road or highway,!® a side- 
walk,20 a Street,21 a railroad or Street railway 
track,22 a trap door,23 a switch,®^ or a trench.®® 

The nile also precludes opinions characterizing 
acts or conduct as careful,^® careless,^'^ cautious,®® 


experienced telegn^aph operators did 
not Qualify them to grive an opinion 
as to whether in transmitting tele- 
grram change of word “flfty’* to “fif- 
teen” would be gross negligence or 
willful mlsconduct.—Prieater v. 
Western Union Telegraph Co., 102 
So. 372, 20 AlaApp. 388, reversed on 
other grounds Ex parte Priester, 102 
So. 376, 212 Ala. 271. 

2. U.S.—Parker v. Blgin, C.C.A. 
Tenn., 5 P.2d 562. 

111.—^Keaner v. Consumers' Co., 239 
IlLApp. 92. 

Ky.—Morton’s Adm'r v. Kentucky- 
Tennessee Llght & Power Co., 138 
S.W.2d 346, 282 Ky. 174. 

Mo.—P.shang v. Eyermann Contract- 
ing Co., 63 S.W.2d 30, 333 Mo. 
874—^Walls V. Thompson, App., 119 
S.W.2d 43. 

Va.—Davis v. Souder, 114 S.B. 606, 
134 Va. 356. 

Wis.—Robinson v. Waupaca, 46 N.W. 

809, 77 Wis. 644. 

22 C.J. p 511 note 67. 

Ck>ziiparatlve safety or daager 
Utah.-~Moss V. Taylor, 273 P. 516, 
73 Utah 277. 

22 C.J. p 611 note 67 [a]. 

3. Ala.—Crotwell v. Cowan, 184 So. 
195, 236 Ala. 578. 

N.D.—Kist V. Kist. 243 N.W. 820, 62 
N.D. 408. 

22 C.J. p 512 note 88. 

4. Del.—South Atlantic S. S. Co. of 
Delaware v. Munkacsy, 187 A. 600, 
7 W.W.Harr. 680, certiorari denied 
67 S.Ct. 233, 299 U.S. 607, 81 L.Bd. 
448. 

Pa.—Magyar v. Pennsylvanla R. Co., 
144 A. 765, 294 Pa. 685. 

22 C.J. p 612 note 89. 

5. Del.—South Atlantic S. S. Co. of 
Delaware v. Munkacsy, 187 A. 600, 
7 W.W.Harr. 680, certiorari demed 
57 S.Ct. 233, 299 U.S. 607, 81 L.Ed. 
448. 

22 C.J. p 612 note 90. 

6. Ala.—Doby v. Layton, 98 So. 9, 
210 Ala. 303. 

Mo.—^Fishang v. Eyermann Contract- 
Ing Co., 63 S.W.2d 30, 333 Mo. 
874. 

N.C.—Parks v. Sandford & Brooks, 
144 S.E. 364, 196 N.C. 36—Marshall 
V. Interstate Telephone & Tele¬ 
graph Co., 106 S.E. 818, 181 N.C. 
292, rehearing denied 107 S.E. 498, 
181 N.C. 410. 

Pa.—Ginsburg v. City of -Philadel¬ 
phia, 98 Pa.Super. 131. 

22 C.J. p 611 note 68. 


7. Pa.—Musick v. Latrobe, 39 A. 226, 
184 Pa. 376. 

a Kan.—Holton v. Hicks. 68 P. 998, 
9 Kan.App. 179. 

Partlciilar plaoe on movlng Tehlcle 
Ky.—^Rockport Coal Co. v. Bamard, 
273 S.W. 533, 210 Ky. 6. 

Or.—Richardson v. Portland Track- 
less Car Co., 233 P. 640. 113 Or. 
544. 

9. ^ lowa.—^Escher v. Carroll County, 
141 N.W. 38. 159 lowa 627. 

22 C.J. p 511 note 71. 

10. U.S.—Spokane & Inland Bmpire 
R. Co. V. U. S.. Wash., 36 S.Ct. 
668, 241 U.S. 344, 60 L.Bd. 1037. 

22 C.J. p 611 note 72. 

11. Ind.—Cleveland, C., C. & St. 1». 
R. Co. V. De Bolt. 37 ^.E. 737, 10 
Ind.App. 174. 

62 C.J. p 117 note 66. 

12. Del.—^Bvans v. Philadelphia, B. 
& W. R. Co., 77 A. 831, 24 Del. 
562. 

Ga.—Savannah, F. & W. R. Co. v. 

Evans, 49 S.B. 308, 121 Ga. 391. 
Md.—State, for Use of Emerson, v. 

Poe, 190 A. 231, 171 Md. 684. 

Mlss.—Columbus & G. Ry. Co. v. 
Robinson, 198’ So. 749, 189 Mlss. 
676. 

Tex.—St, Louis, S. P. & T. Ry. Co. v. 
Williams, Civ.App., 104 S.W.2d 103, 
error dlsmissed. 

Street intersection 

Cal.—Wilkerson v. City of B1 Monte, 
62 P.2d 790, 17 Cal.App.2d 615. 

13. La.—^Marcy v. Sun Mut. Ins. Co., 
11 La.Ann. 748. 

14. Cal.—Carty v. Boeseke-Dawe 
Co., 84 P. 267, 2 Cal.App. 646. 

15. Ark.—Seaman-Dunning Corpora¬ 
tion V. Haralson, 29 S.W.2d 1086, 
182 Ark. 93. 

22 C.J. p 611 note 77. 

16. N.C.—Wilson v. Suncrest Lum- 
ber Co., 118 S.B. 797, 186 N.C. 66. 

22 C.J. p 611 note 78. 

17. Tex.—Consumers’ Lignite Co. v. 
Hubner, Civ-App., 164 S.W. 249. 

22 C.J. p 611 note 79. 

18. Conn.—Chamberlain v. Platt, 36 
A. 780, 68 Conn. 126. 

19. Mich.—Stanton v. Webster Tp., 
136 .N.W. 421, 170 Mich. 428. 

22 C.J. p 612 note 81. 

20. Idaho.—Berland v. City of 

Hailey, 101 P.2d 17, 18, 61 Idaho 
333, cltlng Corpus Juris. 

lowa.—Smith v. Sloux City, 206 N. 

, W. 966, 200‘lowa 1100. 
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Ky.—City of Providence v. Hunter, 
21 S.W.2d 136, 231 Ky. 72. 

Mass.—Connon v. Inhabitants of 
Town of Brooklme, 162 N.B. 762, 
256 Mass. 468. 

22 C.J. p 612 note 82. 

21. Pa.—McKim v. Philadelphia, 66 
A. 340, 217 Pa. 243, 19 L.R.A., 
N.S., 606. 

22 C.J. p 612 note 88. 

22. Tex.—^Mlssouri, K. & T. R. Co. 

V. Qrimes, Civ.App., 196 S.W. 691. 
22 C.J. p 512 note 84. 

Proprlety of constmotion of Ofuttle 
gnards 

j While the facts as to the condition 
of the tracks, their location, and the 
uses made of them at the place in 
duestlon are admissible in evidence, 
opinions of witnesses as to whether 
defendant could properly fenee at the 
place in question, or whether the 
construction of cattle guards at such 
places would endanger the lives or 
limbs of defendajifs employees, are 
not admissible.—Chicago & B. I. R. 
Co. v. Modesitt, 24 N.B. 986, 124 Ind. 
212—-62 C.J. p 117 notes 63-66. 

23. 111.—Kolb V. Sandwich Enter¬ 
prise Co., 86 111.App. 4X9. 

24. Ala.—^Birmingham R. & E. Co. v. 
Baylor, 13 So. 793, 101 Ala. 488. 

22 C.J. p 612 note 86. 

2& N.T.—^Winters v. Naughton, 86 
N.T.S. 439, 91 App.Div. 80. 

29. Ala.—Jackson v. Vaughn, 86 So. 
469, 204 Ala. 643. 

Arlz.—^Buehman v. Smelker, 68 P.2d 
946. 60 Ariz. 18. 

Ark.—Dermott Grocery & Commis- 
sion Co. of Eudora v. Meyer, 101 S. 

W. 2d 443, 193 Ark. 591. 

N.H.—Heidenreich v. Dumas, 190 A. 
706, 88 N.H. 463. 

Pa.—Snyder v. Walters, 19 Pa.Dist. 

& Co. 660, 26 Berks Co.L.J. 263. 
Tex.—Pecos & N. T. R. Co. v. Blshop, 
Civ.App., 164 S.W. 306. 

Vt.—Landry v. Hubert, 137 A. 97, 100 
Vt. 268. 

Va.—^Norfolk Southern R Co. v. 

Banks, 126 S.B. 662, 141 Va. 716. 

22 C.J. p 512 note 91. 

27. Arlz.—^Buehman v. Smelker, 68 
P.2d 946, 60 Arlz. 18. 

Ark.—Dermott Grocery & Commls- 
sion Co. of Eudora v. Meyer, 101 
S.W.2d 443, 198 Ark, 591. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
216, 160 Or. 621, 120 A.L.R 1298, 
cltlng Oorpns Jtirls. 

22 C.J..P 512 note 92. 

28. Fla.—^Atlantic Coast Line R. Co. 
y. Shouse, 91 So. 90, 83 Fla. 166. 
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dangerous,29 in the line of duty,*® necessary,^! negf- 
ligent,82 omitting anything,83 practicable,^^ prop- 
er,36 pnident,26 reasonable or unreasonable,^^ reck- j 
less,28 safe,2® skillful,^® usual,^i or unusual.42 

A witness cannot be permitted to state his infer- 
ence as to assumption of risk,^^ or state his infer- 
ence as to the existence of contributory negli- 
gence,^^ even though the witness is the actor him- 
self.‘*5 Further, a witness may not state conclu- 
sions as to the competency of a person to drive a | 


motor vehicle, to operate certain machinery, or to 
engage in other pursuits,^® and as to his habitual 
care while so engaged.'^'^ A witness may not state 
whether a machine was properly guarded wheth- 
er sufficient time was afforded for the doing of an 
act;^2 whether an accident was imavoidable ;50 
whether a person did all that was possihie to avoid 
the accident or injury;^^ whether a vehicle could 
have been stopped in time to avoid the accident 
whether the driver stopped the vehicle as quickly 


Mo.—^Hall V. Wllkerson, App., 84 S 
W.2d 1063. 

22 C.J. p 612 note 93. 

39- Ala,—Putman v. White, 88 So 
365, 18 Ala.App. 16. 

Va.—Davls v. Souder, 114 S.E. 806, 
607, 134 Va. 356, quotingr Corpnfl 
Juzls. 

22 C.J. p 512 note 94. 

30. Mo .—Rigley v. Prior, 233 S.W. 
828, 290 Mo. 10. 

22 C.J. p 612 note 96. 

31. Ala.—^Anders v. Wallace, 82 So 
644, 17 AlaApp. 164. 

Cal.—Primmer v. C. C. Harris 011 
Co., 196 P. 921, 61 CalApp. 401 
22 C.J. p 612 note 97. 

32. Arlz.—^Buehman v. Smelker, 68 
P.2d 946, 949, 50 Ariz. 18, citlng 
Corpus Juris—^Lee Moor Contract- 
Ing Co. V. Blanton, 66 P.2d 35, 49 
Ariz. 130. 

Or.—Lehman v. Knott, 196 P. 476, 
100 Or. 69. 

Pa.—Snyder v. Walters, 19 PaDist. 

& Co. 660, 26 Berks Co.L.J. 263. 

Tex.—Portilla Drllling Co. v. Mlller, 
Clv.App., 144 S.W.2d 936, error dls- 
mlssed, judgment correct—Stowell 
V. Texas Bmployers’ Ins. Ass’n, 
Civ.App., 269 S.W. 811. 

22 C.J. p 612 note 98—42 C.J. p 1220 
note 63. 


3®- 111—Sprlngfleld Cons. R. Co. v. 
Puntenney, 101 111,App. 96, afflrmed 
65 N.E. 442, 200 IU. 9. 

22 C.J. p 618 note 99. 

34- Setting* hrakes on oars 

S.C.—Miller v. Atlantic Coast Line 
H. Co., 77 S.B. 1111, 94 S.C. 388. 

35. Mlch.—^Hertzler v. Manshum, 
200 N.W. 156, 228 Mlch. 416. 

22 C.J. p 613 note 8—p 663 notes 38, 

34. 

36. Ariz.—Buehman v. Smelker, 68 
P.2d 946, 60 Ariz. 18—Lee Moor 
Contractlng Co. v. Blanton. 65 P.2d 
36, 49 Ariz. 180. 

Fla.—^Atlantic Coast Line R. Co. v. 

Shouse, 91 So. 90. 83 Fla. 166. 

22 C.J. p 513 note 4—10 C.J. p 1064 
note 11 [e]. 

37. Cal.—^Foley v. American Ry. Ex¬ 
press Co., 232 P. 169, 69 Cal.App. 
669, 

22 c.jr. p 618 note 


38, Ala—Jackson v. Vaughn, 86 oo 
469, 204 Ala. 543. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
160 Or. 621, 120 A.L.R. 1298. 

33. Wash.—^Nicktovich v. Olympie 
Motor Transit Co., 272 P. 736, 160 
Wash. 278. 

22 C.J. p 613 note 6. 

40. 111.—Hoener v. Koch, 84 111. 

408. 

Pa—Woeckner v. Erie Electric Motor 
Co., 41 A. 28, 187 Pa. 206. 

41. Ark.—yordyce v. Lowman, 34 S. 
W. 265, 62 Ark. 70. 

Mass.—Bolsvert v. Ward, 86 N.K. 
849, 199 Mass. 694. 

42. Or.—Poinler v. Klamath Falis 
Land Co., 117 P. 606, 69 Or. 438, 
Ann.Cas.19130 1076. 

22 C,J. p 613 note 9. 

43. Tex.—Consumers' Cotton Oil Oo. 
V. Jonte, 80 S.W. 847, 36 Tt*x.Civ. 
App. 18. 

44. U.S.—^Bradford Glycerine Co. v. 
Kizer, Chio, 113 F. 894, 61 C.C.A. 
524. 

22 C.J. p 614 note 14, 


46. N.C.—Phifer v. Carolina Cont. 

R. Co., 29 S.E. 678, 122 JSf.C. 940. 

22 C.J. p 614 note 13. 


46t N.T.—Shaw v. Skopp, 190 N.Y.S. 

859, 198 App.Div. 618. 

Okl,—Massey v. Ivester, 33 P.2d 765, 
168 Okl. 464. 

Wash.—Pantages v. Seattle Electrio 
Co., 104 P. 629, 65 Wash. 453. 

22 C.J. p 613 note 12. 

Admissibllity of evldence as to the 
competency of motor vehicle driver 
see the C.J.S. title Motor Vehicles 
§ 616, also 42 C.J. p 1220 note 64. 

47. Conn.—Morris v. Bast Haven, 41 
Conn. 262. 

lowa—In re HilPs Estate, 208 N.W. 
334, 202 lowa 1088, modified on 
other grounds 210 N.W. 241 202 
lowa 1088. 

Okl.—Massey v. Ivester, 88 P.2d 765 
168 Okl. 464. 

Or.—Guedon v. Rooney, 87 p.2d 209 
160 Or. 621, 120 A.L.R. 1298. 

Bioyole vlder 

Testimony that a blcycle rider was 
'very careful at crossings” and ”was 
a yery careful nder»' Is iacompetent, 
belng merely the concluslon of the 

A 


wiinesR.* 


- rT Atinivi 


ISO, 81 Ind.App. 560. 

48. lowa.—Stfphvni^on v. Sht*flfit*id 
Bnck & Tih* Co., 130 XAV, r*S5, 151 
lowa 371. 

43. N.Y.—Llchtbaoh v. K*^\hi\vh, 18$ 
N.Y.S. 126. 

22 C.J. p 513 nolo 11. 

50. Ala.—Alnh.unia \Vrtt<*r Co. v. 

Wilson, 107 So, «21. 214 Ala. 36 L 
Ga.—Bailcy v. Ity, ^ lN>wer 

Co., 124 S.K. 907, 32 Ca.App. 793. 
N.J.—Nowhouao v. Phillips. 16$ A. 

482, lin N.J.Law 421. 

Tox.—Barbt*r v. Amh‘rs»»n, i’iv,App., 
127 S.W.2d 35K. f-rror thsmis.^-vd, 
3udKm«‘nt corr»‘4't. 

42 C.J. p 1223 37. 

61- Ala.—IMttmnn v. Calhoun, 163 
So. 391, 231 Aln. 460. 

Cal,—Sommor v. Martin, 2i»| p. 33 , 
55 Cal.App, 6f»3. 
lowa,-Allon V, IVh Molms Ry. 

253 N.W. 143. 21« In^a 2 m;, 

Ky.—Ooins v. SIuhIht, Uo S.W.2d 
363, 282 Ky. 710. 

Mass.—Blrrh v, Stront, Cft NMC.2d 
429, 303 Mass. 2K. 

Mlch.—Patti‘rsnn v. .Tarobs, 2S6 N.W. 

643, 289 Mlch. 351, 

N.O.—Bevan v. <\irt»*r, Ut» S K. 321, 
210 N.C. 291. 

Or,—Tyl<T v. Mttttn*, 226 P, 44.3. 111 
Or. 499. 

S.C,—Johnston v. Bnggi^r, 149 S.K. 

241. 151 S.C, 637. 

42 C.J. p 1223 m>t*‘ 38, 

XaJuzy to shlpmeat 
In an action for loss or injury to 
goods, testimony of a witn**it»« that 
everythlng was demt* whirh i^mld ht‘ 
done to save goods shlppt^d froni ht- 
ing hurned, belng a mor#* mntter of 
opinlon, is not aamlaHihlt^—Mont- 
gomery & W4‘at Poini It, Co. v, Kd- 
monds, 41 Ala. 667. 

68. Ky.—Mann v. Woodward. 290 S. 

W. 333, 217 Ky. 491, 

Md.—Capital Traet. Co. v. Contnvr, 

87 A, 904, 120 Md. 78, 

42 C.J. p 1326 note 11. 

Coataroi of oar 

Refusing to permit defendant, not 
QuaJified as expert in opi?ration of 
automoblle, to testlfy he had auto- 
mobile under control up to time of 
wor,—Unurfteld v. 
Hood, 128 So. 435, 221 Ala. 240. 
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as he could;53 whether a person was or was not , to be set forth, although the testimony is perti- 
at fault;54 whether a person was or was not in the nent to the issue of negligence.®® Within this rule 
exercise of due care,55 ordinary care,66 or reason- a witness may measure conduct by the Standard .of 
able care;57 what a person in the exercise of or- care,®^ mechanical skill,®^ or safety;®® he may state 
dinary care should have done;58 or what would what course of conduct is ordinarily pursued un- 
constitute reasonable care under given circumstanc- der similar circumstances he may state the com¬ 
es.®^ petency of a person to drive a motor vehicle, to op- 

Statements from knowledge or ohservation. ' A erate certain machinery, or to engage in other 
witness may state a fact, or if qualified either by pursuits,®® and his customary carefulness;®® and 
training or by ohservation, he may state an im- he may state his impression from appearance as to 
pression derived from facts which are too detailed the safety or danger,®*^ either absolute or compar- 


B3. Ala.—Taylor v. Lewls, 89 So. 
581, 206 Ala. 388. 

Ind.—Hamilton v. Larrimer. 106 N.E. 
43, 183 Ind. 429. 

Mich.—Stlnson v. Payne, 203 N.W. 
831, 231 Mich. 168. 

54. Ark.—Dermott Grocery & Com- 
mlssion Co. of Budora v. Meyer, 
101 S.W.2d 443, 198 Ark. 591. 

Mo.—State v. Terry, 72 S.W. 618, 172 
Mo. 213. 

Ohio.—Cottom v. Klein, 175 N.E. 689, 
123 Ohio St. 440. 

55. Ala.—^Union Palnless Dentlsts v. 
Dement, 60 So. 421, 6 Ala.App. 605. 

Ga.—City Council of Augusta v. 

Lombard, 26 S.B. 772, 99 Ga. 282. 
lowa.—Duer v. Allen, 64 N.W. 682, 
96 lowa 36. 

Ky.—Morton*s Adm*r v. Kentucky- 
Tennessee Llght & Power Co., 138 
S.W.2d 345. 282 Ky. 174. 

W.Va.—^Hendricks v. Monongahela 
West Penn Public Service Co., 168 
S.E. 411, 111 W.Va. 676. 

22 C.J. p 514 note 15, p 668 notes 38, 
34. 

TTse of good JudgmexLt 

In action agalnst Street railway 
for a dealh on its track, testimony of 
a witness that in his opinion the mo- 
torman used very good judgment was 
improper.—^Williams v. Duluth St. 
Ry. Co., 171 N.W. 939, 169 Wis. 261. 
5& lowa.—-Rauch v. Dengle, 218 N. 
W. 470. 

Va.—City of Roanoke v. Shull, 34 S. 

B. 34, 97 Va. 419, 75 Am.S.R. 791. 
22 C.J. p 496 note 38. p 612 note 91 
[b]. 

Proper ronte 

A witness cannot state whether the 
driver of an automobile went down 
the Street “as he should go.”—^Hen- 
sen V. Connecticut Co., 118 A. 464, 98 
Conn. 71. 

57. Wash.—^Bruenn v. North Yakima 
School Dlst No. 7, Yakima County, 
172 P. 569, 101 Wash. 874. 

22 C.J. p 612 note 91 [c]. 
sa Ark.—Holmes v. Blulf City Lum- 
ber Co., 133 S.W. 819, 97 Ark. 180. 
aztension of credit by busiaLesB man 
In action against salesman for neg- 
ligence in extending credit, opinion 
whether ordinary business man 
would have credited customers is 


inadmissible.—Blackshear Mfg. Co. v. 
Umatilla Fruit Co., C.C.A.Fla., 48 F. 
2d 174. 

59- Ala.—^Roberts v. Kurn, 165 So. 
77, 231 Ala 384. 

Tex.—Freeport Town-Site Co. v. 
S. H. Hudgins & Sons, Civ.App., 
212 S.W. 287, error refused. 

22 C.J. P 614 note 16. 

Use of other means 
It was not competent for a wit¬ 
ness not an expert to testify as to 
what other means than those used 
by the motorman of an interurban 
car mlght have heen employed for 
the safety of persons using a rall- 
road Crossing.—Johnson's Adm*r v. 
Louisville & I. R. Co., 261 S.W. 848, 

199 Ky. 624, overruled Johnson v. 
Louisville & I. R. Co., 262 S.W. 122, 

200 Ky. 74. 

09. Ala—Standard Cooperage Co. v. 

Dearman, 86 So. 537, 204 Ala 653. 
Ark.—Mlssouii Pac. R. Co. v. Riley, 
49 S.W.2d 397, 186 Ark. 699. 

Cal.—Cooper v. Kellogg, 42 P.2d 69, 
2 Cal,2d 604. 

Conn.—Britton v, Rartshorn, 166 A. 
48, 113 Conn. 484. 

Idaho.—Curtis v. Curtis, 70 P.2d 369, 
68 Idaho 76. 

111.—Williams v. Morris, 86 N.E. 729, 
237 111. 264. 

Kan.—^Llnscott v. Hughbanks, 37 P. 
2d 26, 140 Kan. 363—^McArthur v. 
Independent Torpedo Co., 190 P. 
787, 107 Kan. 68 . 

Mich.—Shier v. American Ry. Ex¬ 
press Co., 208 N.W. 746, 234 Mich. 
605. 

Tex.—Papln v. Japhet, Civ.App., 74 
S.W.2d 737, error dlsmissed—Gray 
V. Missourl, K. & T. R. Co. of Tex¬ 
as, Civ.App., 45 S.W.2d 267. 

22 C.J. p 555 note 91, p 652 note 32 
—42 C.J. p 1219 note 48. 

Statement of facts and Inferences 
from sensation see infra §§ 469- 
619. 

01 . IIL—Illinois Cent R. Co. v. Ash- 
line, 49 N.E. 621, 171 111 . 318. 

22 C.J. p 668 note 88 , p 611 note 66 
[a], p 662 note 32. 

Cantloiisly 

Admission of testimony that per¬ 
son would have to drive very cau- 
tlously, in vlew of condltion of road, 
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is not reversible error In Crossing 
collision case.—Houston B. & W. T. 
Ry. Co. V. Sherman, Com.App., 42 S. 
W.2d 241, reversing, Civ.App., 10 S. 
W.2d 243. 

Use of best jTLdgtnent by physlclaii. 

In an action against a physician 
for malpractice in treatment of 
plaintifC's fl^actured leg, testimony of 
the physician, on redirect examma- 
tion by his counsel, as to whether 
he had given plaintifC the benefit of 
his beat judgment and skill, was ad- 
mlssible.—Osnes v. Scanlon, 179 N.W. 
869, 189 lowa 1364. 

82. Kan.—State v. Baldwin, 12 P. 

318, 36 Kan. 1. 

22 C.J. P 558 note 91. 

63. S.C.—^Berry v. Greenvllle, 65 S. 
E. 1080, 84 S.C. 122, 19 Ann.Cas. 
978, 

Wash.—^Bergen v. Lewis County, 164 
P. 73, 96 Wash. 499. 

64i Ark.—^McBachin v. Martin, 102 S. 
W.2d 864, 193 Ark. 787. 

66. Ala—^Buckalew v. Tennessee 

Coal, Iron & R. Co., 20 So. 606, 112 
Ala. 146. 

Ark.—^Missourl Pac. R. Co. v. Riley, 
49 S.W.2d 897, 186 Ark. 699. 
Statement admlBslble under statute 
Ga.—Seaboard Air Lme Ry. Co. v. 

Young, 148 S:e. 767, 40 Ga.App. 4. 
Beputable plumber 

In action for death caused by as- 
phyxiation, in which it was claimed 
that defendant gas company was 
negligent in causing gas wlth exces- 
sive pressure to be transmitted 
through Instantaneous heater, ques- 
tion as to whether the plumbers who 
installed the Instantaneous heater 
were reputable plumbers was not ob- 
Jectlonable as calllng for a conclu- 
sion.—Alabama Power Co. v. Tal- 
madge, 93 So. 548, 207 Aleu 86, error 
dlsmissed 42 S.Ct. 468, 259 U.S. 575, 
66 KEd. 1071. 

66. Ark.—Missourl Pac. R. Co. v. 
Riley, 49 S.W.2d 397, 186 Ark. 699. 

Tex.—^Papin v. Japhet, Civ.App., 74 
S.W.2d 737. error dlsmissed. 

67. Ala.—Alabama Mineral R. Co. v, 
Jonea, 21 So. 607, 114 Ala. 619, 62 
Am.S.R. 121. 

22 C.J. p 565 note 92. 
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ative,®^ of objects or localities, as for instance an 
area way,®® a boat landing,*^® a bricige,*^! a car,72 a 

Crossing,73 a floor,74 inachinery,73 a pavement,76 

a railroad platfdnn,77 a railroad track,73 a ramp in 
a store,79 a sidewalk,39 a steam shovel,3i a Street or 
highway,32 a tool,33 or a turntable.®^ 

The rule allowing in evidence a statement of fact 
or an impression derived from facts has been ap- 
plied to statements that shipments were roughly 
handled,35 that nothing more could have been done 
to avoid an accident,3 3 that a driver could have done 
certain things to avoid the accident,37 that witness 
had his car under control when approaching the 
scene of the accident,33 that the injured person had 
sufficient time to avoid the danger,39 that brakes 
were applied too quickly,®® and that a vehicle was 
skidding at the time of the collision.®^ In addition, 
the rule has been applied to statements that a 
waming was given by a third person to state- | 


ments as to the condition of tools or appliances,93 
and as to whether machinery was guarded and 
to statements as to the duties of dcfendant.35 
witness may testify to specific acts of negligence of 
a fellow servant, in an action for injuries caused by 
the negligence of such fellow servant.33 

Particular subjects of cxpcrt testimony, which 
under the circumstances of the case may he perti¬ 
nent to the issue of negligence, are coiisidered in 
§§ S24-546 infra. 

§ 449. - Discretion of Court 

The admission of opinion evidence and the extent to 
which it will be received rest targely in the discretion 
of the court. 

The receipt of opinion evidence, and the extent to 
which it will be received in any particular case» are 
matters resting largely in the admitiistrativo discre¬ 
tion of the court.37 The court may contr»>I the num- 


Precautionji a^raliust flre 
In suit against warehouseman for 
value of gooda destroyed by flre, 
where speclal agent of warehouse¬ 
man's insurer was shown to have ex- 
perience sufficient to quahfy him to 
express an opinion regarding neces- 
sary precautions agalnst flre, the 
special agent's recommendations, 
after investigatlon, wlth reference to 
addltlonal precautions, were admls- 
sible.—^Bxporters* & Traders' Com- 
press & Warehouse Co. v. Shaw, Tex. 
Clv.App., 20 S.W.2d 248. 

68. Pa.—Cookson v. Pittsburgh & 
W. K. Co., 36 A. 194, 179 Pa. 184. 

6©^ Pa.—McNemey v. Keadlng City, 
26 A. 67, 160 Pa. 611. 

7a 4Cy.—Louisville & B. MaH Co. v. 
Mtossberger, 13 Ky.L. 927. 

71. Conn.—Ryan v. Bristol, 27 A. 
309, 63 Conn. 26. 

22 C.J. p 555 note 96. 

72. lowa.—Betts v. Chicago, R. I. 
& P. R. Co., 60 N.W. 623, 92 lowa 
343, 64 Am.S.R. 668, 26 L.R.A. 
248. 

7a Tenn.—Louvler v. City of Nash- 
ville, 1 Tenn.App. 401. 

22 C.J. p 555 note 98. 

74, Ky.—^Newport Rolllng Mill Co. 
V, Mason, 163 S.W. 220 152 Ky 
224. 

22 aj. p 665 note 99. 

SUppery condition of floor 
Mass.—Blake v. Great Atlantic & 
Pacific Tea Co., 164 N.B. 486, 266 
Mass. 12. 

Tenn.—42ommercial Club v. Epper- 
son, 16 Tenn.App. 649. 

7Bi Ind,—Sievers v. Peters Box & 
Lumber Co., 60 N.B. 877, 52 N.E 
399, 161 Ind. 642. • 

22 C.J. p 555 note 1. 


Ttt. R.I.—Garberg v. Samuels, 62 A. 
211, 27 R.I. 359. 

77. Pa,—Graham v. Pennsylvania 
Co., 21 A. 151, 139 Pa. 149, 12 
L.R.A. 293. 

22 C.J. p 556 note 3. 

73. Ala.—^Alabama Mlncral R. Co. v. 
Jones, 21 So. 607, 114 Ala. 619, 62 
Am.S.R. 121. 

22 C.J. p 665 noto 4. 

79. Conn.—Lunny v, Pepe, 165 A. 
552, 116 Conn. 684. 

80. Conn.—Campbell v. New Haven, 
62 A, 666, 78 Conn. 394. 

22 C.J. p 655 note 5. 

81. lowa.—Heinmiller v. Winston, 
107 N.W. 1102, 131 lowa 32, 117 
Am.S.R. 405, 6 Li.R.A.,N.S., 150. 

82 . Conn.—Ryan v. Bristol, 27 A. 
309, 63 Conn. 26. 

22 C.J. p 666 note 7. 

83. N.C.—^MeCord v. Ilarrlaon- 
Wnght Co., 163 S.B. 406, 198 N.C. 
742. 

Wash.—^Arneson v. Grant Smith Sc 
Co., 206 P. 960, 120 Wash. 98. 

84. S.C.—Bridger v. Ashcvllle & 
Spartanburg R. Co., 25 S.C. 24. 

85. Mich.—Shier v. American Ry. 
Express Co., 208 N.W. 746, 234 
Mlch. 505. 

Tex,—Gray v. Misaouri, K. & T. R. 
Co. of Texas, Giv.App., 45 S.W.2d 
267. 

86. N.H.—Ramadell v. John B. 
Varick Co., 170 A. 12, 86 N.H. 467 
—^Reed v. Nashua Buick Co., 147 
A:. 898, 84 N.H. 166. 

Vt.—Merrihew v. Goodspeed, 147 A. 

346, 102 Vt. 206, 66 A.1/.R. 1100. 

42 C.J. 1223 note 36. 










600, 86 N.H. 64. 

Va.—^R. P. Trant, Inc., v. TTpton, 
S.B. 404, 169 Va. 356. 
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Vt.—Ruprat v. nu‘snion», no 
A. 305, 94 Vt. 2IS. 

89. Va.—Virginia Ry. & Power Co, 

V. Burr. 133 K.K. 775. M3 Va. 33«. 

90. Mo.— V. WrllK, App., 4K R. 

W. 2d 10.9, 

91. Mass.—Correira v. r:o.stf*n .Motor 
Tourp, 159 N.K. 775, 270 Mn^H. RS. 

92. WOHh.—XolKon V. ni*'Ilhnd, 95 R 
2d 7R4, 1 \Va»h. 2(1 26 H, 125 A,L.R, 
841. 

9a N.C.—Watson v. t’iiy of r>ur- 

ham, 17« «,K. 21«. 207 X.C. 521. 

94. Ala,—Stumlard <*or»i*<*ragr 4’fV, v, 

t^earman, «6 So. 537, 2*.4 Ala. 

553. 

95. Ala.—SloSR-Shemridi & 

Iron (?o. V. Jonr«, 91 So. 2»T 

Ala. 7. 

98. Mo,—Hurns v. It. I^, Mrl tonjiM 
Mfg. ro., 252 R.U\ ysi, 2J3 M«. 
App. 640. 

97. U.S.—Tillman v. NaUonnt c*tty 

Bank of New York, t\r..v.X.V.. HK 
K.2d C31—Empire Oil ^ Renning 
Co. V. Hoyt, C.4\A.Mp*h.. 112 R2*l 
368—ratriok v. Riot». 9 S 

K.2d 560—HarnlUim v. R. S., 

C.a., 73 F.2d 357 - Taylor v. R, 
C.C.A.Ala.. 71 K.2a 78- The lOt- 
mira, O.C.A.N.Y., 56 K2<! fAS, af- 
firming, IXO.. 49 K.2(l 22l-AR*niior 
v. National LiloTty In», of 

America, C.<\A.T»‘X., 53 K,2a 731-. 
Farish Co. v. MuUiaon Riatrilmting 
Co., C.C.A,N.y.. 37 K2(| 455- Jiateh 
V. XT. S., <\C.A.lt»WH, 34 K2d 138, 
certiorari de«i»*d 60 SJU, 246. 2Kl 
U.S. 731, 74 L.Kd. 1147. 

Ala.—DerHia v. I>cr«l8, 9K So. 27. 310 
Ala. 308, 

Cal. — Rudat V. Carithera, 30 R,2d 136, 
137 Cal.App. 92—Dohhie v, Pacific 
Gas & Klectric Oo., 273 P. e.io, 95 
Cal.App. 7R1—Iittvenpfirt v. Na¬ 
tional Reserve ins. Co. of Illinois, 
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ber of witnesses who may be called,^® or decline to 
receive the evidence where it does not appear to be 
the best and most reliable which could be pro- 
ducedjQ® or where it is directed to proof of asser- 
tions which the court knows to be false.^ 

§ 450. Suppositions 

Testimony which consists of no more than a guees 
or a conjecture of the witness is not admissible, but 


testimony as to a definite probabillty o-r possibllity de- 
pending on obvious naturai courses and not Invoivlng 
to an excessive degree the element of speculation or co'n- 
Jecture Is admissibie. 

Testimony which consists o£ no more than a guess 
or a conjecture of the witness is not admissibie.^ 
A mere supposition of a witness as to what would 
have happened if something had occurred which 
did not,3 or something had not occurred which did,"* 


Dubuque, lowa, 267 P. 132, 91 Cal., 
App. 460. I 

Del.—South Atlantic S. S. Co. of Del- i 
aware v.* Munkacsy, 187 A. 600, 7 
W.W.Harr. 680, certiorari denied 67 
S.Ct. 233, 299 U.S. 607, 81 L.Ed. 
448—Scotton v. Wright, 122 A. 641, 
544, 14 Del.Ch. 124, citing Corpus 
Juris. 

Idaho,—Call v. City of Burley, 62 P. 
2d 101, 67 Idaho 68—Lowe v. 

Skaggs Safeway Stores, 286 P. 616, 
49 Idaho 48. 

111.—^Down V. Comstock, 149 N.E. 607, 
318 111. 446—Corelis v. Chlcago, B. 
& Q. R. Co., 244 IlLApp. 47. 

Kan.—Myers v. Shell Petroleum Cor¬ 
poration, 110 P.2d 810, 163 Kan. 
287. 

Md.—^United Rallways & Electric Co. 

V. Corbin, 72 A. 606, 109 Md. 442. 
Mass,—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 293 Mass. 207— 
Menici V. Orton Crane & Shovel 
<2o., 189 N.E. 839, 285 Mass. 499— 
Toung V. New York, N. H. & H. 
R. Co., 174 N.E. 318, 273 Mass. 66T 
—^Blanchette v. Union St. Ry. Co., 
143 N.E. 310, 248 Mass. 407. 

Minn.—Simon v. Larson, 292 N.W. 
270, 207 Minn. 605—^Miller v. Mc- 
Carthy, 270 N.W. 669, 198 Minn. 
497 —Tracey v. City of Minneap- 
olis, 241 N.W. 390, 186 Minn. 380— 
In re 01son’s Bstate, 180 N.W. 
1009, 148 Minn. 122, rehearing de¬ 
nied 01son’s Estate v. Johnson, 181 
N.W. 569, 148 Minn. 122. 
j^Teb.—James Poultry Co. v. Nebraska 
City, 284 N.W. 273, 135 Neb. 787, 
rehearing denied and opinion sup- 
plemented 286 N.W. 337, 136 Neb. 
456. 

N.H.—Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 629. 

N.J.—Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Daw 166. 

Ohio.—Gano v. Cleveland, C., C. & 
St. Jj. Ry. Co., 168 N.E. 666, 33 
Ohio App. 142. 

-Okl.—Hudson v. McGraw-Bearly 
Lumber Co., 36 P.2d 612, 169 Okl. 
160—Phoenix Ins. Co. of Hartford, 
Conn., V. School Dist. No. 132 of 
Comanche County, 228 P. 489, 102 
Okl. 251. 

«Or.—^Pennebaker v. Kimble, 269 P. 
981, 126 Or. 317. 

.Pa.—Cooper v. Metropolitan Life Ins. 
Co., 186 A. 126, 323 Pa. 295, 111 A. 
L.R. 698—^Brown, for Use of Mc- 


Ardle, v, Borough of Castle Shan- 
non, 178 A. 678, 318 Pa. 363—Cover 

V. Hershey Transit Co., 139 A. 266, 
290 Pa. 661. 

S.C.—0’Kelley v. Mutual Life Ins. 
Co. of New York, 14 S.B.2d 682— 
Collins V, Atlantic Coast Line R. 
Co., 190 S.B. 817, 183 S.C. 284. 
Tex.—Portilla Drllling Co. v. Miller, 
Civ.App., 144 S.W.2d 936, error dis- 
missed, judgnient correct—Home 
Ins. Co. V. Collins, Civ.App., 55 S. 

W. 2d 898, 900, clting Corpus Ju¬ 
ris—Goode V. Ramey, Civ.App., 48 
S.W.2d 719, error refused—Turner 

V. Stoker, Civ.App., “289 S.W. 190— 
Pt. Worth & D. C. Ry. Co. v. Hap- 
good, Civ.App., 210 S.W. 969. 

Va.—Lawson v. Darter, 160 S.E. 74, 

167 Va. 284—Cheaapeake & O. Ry. 
Co. V. Meyer, 143 S.E. 478, 150 Va. 
656. 

Wash.—Standard Oil Co. of Califor- 
nia V. GrenXell, 10 P.2d 673, 676, 

168 Wash. 66, quoting Corpus Jn- 
ris—^Wllkins v. Knox, 263 P. 797, 
142 Wash. 571. 

Wls.—^Anderson v. Bggert, 291 N.W. 
365, 234 Wis. 348. 

Wyo,—Morrison v. Cottonwood De- 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

22 C.J. p 614 note 17. 

98. Mich.—^Praser v. Jennison, 3 N. 

W. 882, 42 Mich. 206. 

Tenn.—Powera v. McKenzie, 16 S.W. 
669, 90 Tenn. 167. 

99. Miss.—^Russell v. State, 63 
Miss. 367. 

S.D.—^Peterson v. Chicago, M. & St. 
P. R. Co., 102 N.W. 696, 19 S D. 
122 . 

1. Ala.—^Warden v. Louisville & N. 
R. Co., 10 So. 276, 94 Ala. 277, 14 
L.R,A. 662. 

Mass.—Commonwealth v. Marzynski, 
21 N.E. 228, 149 Mass. 68. 

3. U.S.—U. S. V. Hercules Co., D.C. 
Miss., 52 P.2d 451. 

AJa.—Dersis v. Dersis, 98 So. 27, 210 
Ala. 308. 

Cal.—Los Angeles County v. Sigmal 
Realty Co., 2A. P. 636, 86 Cal.App. 
704. 

Del.—Scotton v. Wright, 121 A. 180, 
2 W.W.Harr. 192. 

lowa.—Randell v. lowa State High- 
way Commission, 241 N.W. 686, 
214 lowa 1. 

Mo.—Claibome Commission Co. v. 
Stlrlen, App., 262 S.W. 887. 
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Or.—Storia v. Spokane, Portland & 
Seattle Transp. Co., 297 P. 367, 136 
Or. 316, rehearing denied 298 P. 
1065, 136 Or. 315—Scarpelli v. 
Portland Electric Power Co., 278 
P. 99, 130 Or. 267—Hali v. Brown, 
202 P. 719, 102 Or. 389. 

S.C.—Hartford Pire Ins. Co. v. Eth- 
eredge, 129 S.E. 428, 182 S.C. 488. 
Tex.—Commercial Standard Ins. Co. 
V. Billings, Clv.App., 114 S.W.2d 
709, error dismissed—City of Pam- 
pa V. Todd, Civ.App., 39 S.W.2d 
686, reversed on other grounds, 
Com.App., 69 S.W.2d 114. 

Va.—James v*. Haymes, 168 S.E. 333, 
160 Va. 253. 

Probable acts under slmllar olroum- 
staaoes 

Evidence regarding what witness, 
in charge of railroad englne under 
slmilar circumstances, would do, is 
incompetent.—Chawkley v. Wabash 
Ry. Co., 297 S.W. 20, 317 Mo. 782. 

3. Ala.—Alaga Coach Line v. Poy, 
160 So. 493, 227 Ala. 606—Conway 
V. Robinson, 113 So. 531, 216 Ala, 
495—Johnson-Brown Co. v. Doml- 
ney Produce Co., 102 So. 606, 212 
Ala. 377—Houston v, Elrod, 81 So. 
831, 203 Ala. 41. 

D.C.—^Economon v. Barry-Pate Motor 
Co., 3 P.2d 84, 65 APP.D.C. 143. 
Ga.—Jenklns v. Blliott, 178 S.E. 702, 
180 Ga. 303—Metropolitan Life Ins. 
Co. V. Marshall, App., 16 S.E.2d 83. 
Mass.—^J. P. Devine Co. v. Monatl- 
Quot Rubber Works Co., 143 N.E. 
903, 249 Mass. 152. 

N.J.—^Maloney v. Carey, 9 A.2d 791, 
123 N.J.Law 601. 

Pa.—^Razzis v. Philadelphia & R. 

Ry. Co.. 126 A. 204, 281 Pa. 96. 
S.C.—Holder v. Soverelgm Camp, W. 
O. W., 186 S.B. 647, ISO S.C. 242— 
Pardue v. Pardue, 166 S.E. 101, 167 
S.C. 129. 

Tex.—Grubstake Inv. Ass’n v. Wor- 
ley, Civ.App., 116 S.W.2d 472, error 
dismissed—Casler v. Southwest 

Nat. Bank of Dallas, Civ.App., 274 
S.W. 286—Frick v. International & 
G. N. R. Co., Civ.App., 207 S.W. 
198, error refused. 

22 C.J. p 514 note 21. 

4- Ala.—Holmau v. Brady, 3 So.2d 
30. 

Mo.—Johannes v. Edward G. Becht 
Laundry Co., 274 S.W. 377. 

N.C.—Warren v. Pilot Life Ins. Co., 
2 S.E.2d 17, 216 N.C. 402. 

Pa. — ^Klrschman v. Pitt Pub. Co., 178 



§ 450 


EYIDENCE 


32 C.J.S. 


what a person would have done if he had known 
certain facts,® or whether a certain thing couid have 
liappened under certain circumstances, which the 
witness says did not exist,® will ordinarily be re- 
jected. 

However, testimony as to a definite probability or 
p^ssibility depending on obvious natural courses 
and not involving to an excessive degree the ele- 
ment of speculation or conjecture, is admissible as 
a statement of fact,*^ and when the objectionable el- 
ement of speculation or conjecture is subordinated, 
statements based on the knowledge of the witness as 
to what would have been the resuit if a certain con- 
dition had existed or if a certain occurrence had or 
had not taken place, are not inadmissible as con- 
clusions,® as where the inquiry is whether a thing 
couid have happened and the witness not know of 


it.® Statements as to what one’s conduct would 
have been under given circumstances have been re- 
ceived,^® and a witness has been allowed to state 
what he would have done if hc had received certain 
telegrams,!! or heard the whistle of a loconiotive.l- 

§ 451. Understanding 

A witness cannot testify as to his understanding of 
a matter uniess the facts can be presented In no other 
way, but a statement of the substance of what the 
witness heard or read Is not objectionable. 

As a general rule, the testimony of a witness must 
be confined to facts within his knowledge, see su¬ 
pra § 438, and he cannot testify as to his under- 
standing.^® Thus a witness cannot state his un¬ 
derstanding of the language used in a written 
contract,!^ deed,i5 letter,^® or his understanding 


A. 828, 818 Pa. 670. 100 A.L.R. 
1062. 

Va.—^Davis v. Souder, 114 SE. 606, 
607, 134 Va. 356, quoting: Corpus 
Juris- 

Wash.—Hamiltou v. Cadwell, 81 P.2d 
816, 196 Wash. 683. 

22 C.J. p 515 note 22. 

6. Cal.—^Everett v. Standard Acc. 
Ins. Co., 187 P. 996, 46 Cal.App. 
382. 

Mlnn.—^Domico v. Metropolitan Life 
Ins. Co., 263 N.W. 638, 191 Minn. 
215. 

N.T.—Marine Trust Co. of Buffalo v. 
Wilhs, 269 N.T.S. 204, 240 App. 
Div. 176. 

MlBrepresentatloa In appUoatlon for 
lusuraiLce 

(1) In an actlon on an Insurance 
pollcy, opinions of witnesses are In¬ 
admissible to Show that the Insur¬ 
ance company would not have issued 
the pollcy had it known the truth In 
regard to certain material facts 
which were suppressed or misrepre- 
sented in the applicatlon. 

Ga.—^Metropolitan Life Ins. Co. v. 
Marshall, App., 16 S.B.2d 83— 
Rhodes v. Mutual Ben. Health & 
Accident Ass'n, 194 S.B. 83, 56 Ga. 
App. 728—Mutual Ben. Health & 
Accident Ass’n of Omaha, Neb., v. 
Bell, 176 S.B. 124, 49 Ga.App. 640. 
Minn.—Mack v. Pacific Mut. Life Ins. 
Co., 208 N.W. 410, 167 Minn. 63. 

(2) However, it has been held that, 
where plalntlff contends that if the 
facts were known the company nev- 
ertheless would have issued the pol- 
icy, the testimony of the medlcal ex¬ 
aminer of the company that he would 
have rejected the application if ap¬ 
plicant had answered the questlons 
truthfully Is admissible.—Gorm^n v. 
Jefferson Standard Life Ins. Co., Tex. 
Clv.App., 276 S.W.. 248. ' 

Admisslbility of evidence as to ma- 

teiiallty of facts suppressed. or 
.fialsely represented in application 


for Insurance see the C.J.S. title 
Insurance § 1335. also 33 C.J. p 
116 note 64. 

6. Mo.—Golden v. Onerem, App., 123 
S.W.2d 617. 

H.C.—Stanley v. Whiteville Lumbor 
Co., 114 S.B. 385, 184 N.C. 302. 
Tenn.—Wilson v. Naahville, C. & St. 
L. Ry., 65 S.W.2d 637, 16 Tenn. 
App. 696. 

22 C.J. p 616 note 23. 

7. N.C.—Street v. Brskine-Ramsey 
Coal Co., 146 S.B. 11, 196 N.C. 178. 

Pa.—Pennsylvanla R. Co. v. Hendor- 
son, 51 Pa. 316. 

22 C.J. p 516 note 27. 

8. Ark.—^Mlssouri Pac. R. Oo. v. 
Simmons, 8l S.W.2d 924, 100 Ark. 
876—St. Louls-San Prancisco Ry. 
Co. V. Barron, 267 S.W, 682, 166 
Ark. 641. 

Ga.—Georgfla Ry. & Power Co. v. 
Simms, 126 S.B. 850, 33 Ga-App. 
636. 

Md.—Taxlcab Co. v. Ottenritter, 136 
A. 687, 161 Md. 625. 

N.C.—Myers v. Southern Public Util¬ 
ities Co., 180 S.B. 694, 208 N.C. 293. 
22 C.J. p 616 note 26. 

9. Neb,—Barr v. Post, 77 N.W. 123, 
66 Neb. 698. 

Wis.—Finch v. Phillips, 41 Wis. 387. 

10 . U.S.—Searfoss v. Lehigrh Valley 
R. Co., C.C,A.N,Y., 76 F.2d 762, 

lowa.—Neese v. Wilke, 200 N.W, 689 
Mo.—^Brown v. Adams Transfer & 
Storagre Co., App., 31 S.W.2d 117. 
S.C.—Anderson v. AE3tna Casualty & 
Surety Co., 178 S.B. 819, 175 S.C. 
264. 

22 C.J. p 558 note 1. 

11. Ala.—Western Union Telegraph 
Co. V. Ryan, 90 So. 793, 206 Ala. 
511—-Western Union Tele^raph Co. 
V. Benson, 48 So, 712, 169 Ala. 254 
—Western Union Telegraph Co. v 
Heatheoat, 43 So. 117, 149 Ala. 623. 
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Tex.—^Western Union Telejyrftph Co. 

V. Kilffore, Oiv.App., 220 S.W'. 693! 
22 C.J. p 615 not** 24. 

However, in an a<*tion for nonde- 
livery of a U*le»;ram. nutifyinK plain- 
tifr\M dauKhter of a funeral. quentlons 
as to whether he <'ould and would 
have j?one after h<*r, if notified of 
su<*h nondoIlvt*ry l*efore the funeral, 
were held properly n^fused as eallinif 
for an exprenalon of an unrhs*doHed 
intontion.—Barbour v. \Vej4t»*rn Un¬ 
ion Telegraph iV. 97 So. 136. 210 
Ala. 135. 

12 . Tex.—Internationa! S: il, X. It. 
Co, V. Davta, Ulv.App., S4 S.W. 669. 

13. Ky,—I.,ouiMVine (ins ^ Kleetrie 

Co V. Moore. 2K4 10 S 2 . 215 

Ky. 273. 

Md,—MarvII PaekHKe <’*». v, Ginther 
140 A. 95. 151 ard. 213. 

N.r,—New York »'amier» v. aiU- 
bourn**, 160 X.K. 914. 217 X.Y. 460, 
roversmif 215 X.Y.S. KUl. 217 App. 
DIv. 714. 

Pa.—Grove v. Kquitable Life A»«ur. 
Sor. of U. S., 9 A.2d 723. 336 Pa. 
519. 

Oaaxerxiil uudsrstaxLdiag’ in ooimauBlty 
KxoluHion of teatimony that 
eral understandlnK in t*(»inmutiity wo« 
that oluimnnt wan wlfe «f d»-eedent 
wa« not error, einee aueh tentirntaiy 
would have been a mere expr«*HHUtn 
of oplnion or eonelufthm.—UHfilatx v. 
Plr»ho'8 KHtate. 23 N.M2d »39. 202 
Ill.App. 392. 

14. Mo.—Oox V. MrKinney. 25S S.W. 
445, 212 Mo.App. 522. 

N.iX.—Metropolitan IJff Ina. Co. v. 
Olsen, 123 A. 576, Kl N.H. lt.7, 32 
A.L.R. 1473. 

Or,—Tlpton v. Uunn, 276 I\ 2^2, 129 
Or. 98. 

22 O.J. p 615 noti* 30. 

15. Fla,—OoRK V. Aby. 45 So. 820, 
65 Fla. 311. 

22 C.J. p 515 note 31. 

la. Md.— Bofcart v. WillJs, 146 A. 
586, 168 Md. 393. 
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of the language used in other writing,!'^ or of 
the meaning of words,i8 phrases,statements,20 
or figures^i therein, or what was the intention or 
nnderstanding on which it was executed,22 Fur- 
ther, a witness may not state the impression made on 
him by oral statements,^^ whether the statements 
resulted in an nnderstanding or contract between 
certain parties on a given point,24 or his under- 
standing as to what the contract was.25 One who 
heard a statement^^ or conversationi7 may not tes- 
tify as to what he or another personui understood 
by it. Unless some special reason can be assigned, 
the observer of a transaction or other fact will not 
be permitted to state his nnderstanding of its mean¬ 
ing or significance.ii 

A witness’ nnderstanding of a statement or con- 
versation may, however, be admissible where the 


facts can be presented in no other way,iO or where 
the facts cannot be placed before the jury so that 
they themselves can draw a reasonable inference^i^ 
provided the witness has stated ali of the facts he 
can.ii The same is true where it is apparent that 
he nses the word “nnderstanding” as synonymous 
with “agreement,”ii or where the nnderstanding is 
a fact independently relevant.The fact that a 
witness while testifying nses the expression “nnder¬ 
standing” does not render his testimony inadmissi- 
ble when the term is nsed in the sense of recollec- 
tion,i5 knowledge of the fact or transaction,3® or a 
statement of what the witness heard.^^ 

A statement of the snbstance of what the wit¬ 
ness heard or read is not objectionable,®® nnless it 
is apparent that the witness is merely stating his un- 
derstanding.3® A witness may be asked what he 


S.C.—Lester v. Guardian Life Ins. 

Co., 13 S.E.2d 627, 196 S.C. 357. 
Tex.—Negociaclon Agpricola y Gana- 
dera de San Enrique, S. A. v. Love, 
Civ.App., 220 S.W. 224. 

22 C.J. p 516 note 32. 

17. D.C.—^Avignone v. Houmel, 13 F. 

2d 292, 56 App.D.C. 320. 

Mo.—^Aldridge v. Zom, App., 287 S.W. 
650, quashed on other grounds 
State ex rei. Zorn v. Cox, 298 S.W. 
837, 318 Mo. 112. 

Tex.—Times Pub. Co. v, Bay, Civ. 
App., 1 S.W.2d 471, afflrmed Kay 

V. Times Pub. Co., Com.App., 12 S. 

W. 2d 165. 

22 C.J. p 515 note 33. * 

18m Ga.—Chero Cola Boltling Co. v. 
Southern Express Co., 116 S.B. 826, 
29 Ga.App. 656. 

22 C.J. p 616 note 34. 

19. Ga,—Chero Cola Bottling Co. v. 
Southern Express Co., 116 S.E. 325, 
29 Ga.App. 656. 

22 C.J. p 516 note 36. 

20. N.T.—Lawrence v. Thompson, 
49 N.T.S. 839, 26 App.Div. 308. 

21. Conn.—Harris v. Ansonia, 47 A. 
672, 73 Conn. 369. 

22 C.J. p 516 note 37. 

22. Cal.—Minor v. Carpenter, 169 P. 
434, 35 Cal.App. 200. 

22 C.J. p 516 note 38. 

23. Tex.—Sloan v. Sloan, Civ.App., 
32 S.W.2d 618. 

Utah.—^Parmers’ & Merchants’ Sav. 
Bank v. Jensen, 232 P. 1084, 64 
Utah 609. 

22 C.J. p 616 note 39. 

24. Ga.—^Pope v. Peeples, 101 S.E. 
303, 24 Ga.App. 467. 

Ky.—S. J. Marx Co.*s Trustee v. 

Marx, 3 S.W.2d 644, 228 Ky. 339. 
22 C.J. p 516 notes 40, 41. 

2& U.S.—Fish V. Wise, C.C.A.Okl., 

52 P.2d 644, certiorari denied 62 
S.Ct. 265, 284 U.S. 688, 76 L.Ed. 581. 


Ala.—Navco Hardwood Co. v. Becks, 
134 So. 4, 222 Ala. 631. 

N.T.—Hillock V. Grape, 97 N.T.S. 

823, 111 App.Div. 720. 

22 C.J. p 616 note 42. 

26. Ky.—^White Const. Co. v. Brooks, 
1 S.W.2d 1076, 222 Ky. 621. 

Md.—Smeak v. Perry, 199 A. 788, 
176 Md. 73. 

Mo.—^Parker v. .®tna Life Ins. Co., 
232 S.W, 708, 289 Mo. 42. 

Tex.—^Anderson v. Paschali, Civ.App., 
60 S.W.2d 1087, afflrmed Paschali 

V. Anderson. 91 S.W.2a 1060. 127 
Tex. 261. 

Wis.—^Allen v. Hutchinson, 46 Wis. 
259. 

22 C.J. p 516 note 43. 

27. Cal.—^Ward v. Andrews, 186 P. 
605, 44 Cal.App. 390. 

Conn.—Morache v. Greenberg, 165 A. 
684, 116 Conn. 649. 

Mass,—Falk v. Palk, 181 N.E. 716, 
279 Mass. 530—Horowitz v. S. Slat- 
er & Sons, 164 N.E. 72, 265 Mass. 
143, followed In Connelly v. S. 
Slater & Sons, 164 N.E. 77, 266 
Mass. 155. 

S.D.—Shirley v. Madsen, 216 N.W. 
601, 62 S.D. 43, 

Tex.—Colonial Trust Co. v. Hili 
County, Com.App., 27 S.W.2d 144, 
reversing Hili County v. Colonial 
Trust Co., Civ.App., 18 S.W.2d 787 
—Springfleld Fire & Marine Ins. 
Co. V. Bamett, Civ.App., 213 S.W. 
366, dismissed for want of juris- 
diction. 

22 C.J. p 616 note 44. 

28. Conn.—Gorham v. Gorham, 41 
Conn. 242. 

Mich.—Wolverton v. Saranac, 137 N. 

W. 211, 171 Mich. 419. 

29. Ala.—Hotel Tutwiler Operatlng 
Co. V. Evans, 94 So. 120, 208 Ala. 
262—Industria! Sav. Bank v, Mit- 
chell, 140 So. 449, 25 Ala.App. 13, 
certiorari denied 140 So. 462, 224 
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Ala. 336—^King v. Dearing-Orman 
Mercantile Co., 82 So. 627, 17 Ala. 
App. 143. 

Mo.—Messerli v. Bantrup, App., 236 
S.W. 486. 

22 C.J. p 516 note 46. 

30. lowa.—^Blossi v. Chicago & N. 
W. R. Co.. 123 N.W. 360, 144 lowa 
697, 26 L.R.A.,N.S., 266. 

31. Mass.—Leonard v. Allen, 11 
Cush. 241. 

22 C.J. p 616 note 48. 

32. Ga.—Neal v. Field, 68 Ga. 634— 
Phillips V. Lindsey, 66 Ga. 139. 

3a U.S.—Michigan Mut. Life Ins. 
Co. V. Oliver, Ala., 266 P. 212, 167 
C.C.A. 428, certiorari denied 39 S. 
Ct 494, 260 U.S. 646, 63 L.Ed. 1187. 
Ala.—Gulf Trading Co. v. Radcllff, 
114 So. 808, 216 Ala. 645. 

22 C.J. p 616 note 50. 

34. Or.—^Parmers* Bank v. Saling, 
64 P. 190, 33 Or. 894. 

22 C.J. p 616 note 61. 

35. Ala.—Gulf Trading Co. v. Rad- 
clifiC, 114 So. 308, 216 Ala. 646. 

36. Ga.—Millsaps v. J. T. Strange 
Co., 141 S.E. 513, 37 Ga.App. 716. 

Mo.—Baird v. Wilks, App., 218 S.W. 
918. 

37. N.C.—Shepherd v. Sellers, 109 S. 
E. 847, 182 N.C. 701. 

38. Mo.—^Parks v. Marshall, 14 S.W. 
2d 690, 822 Mo. 218, 62 AL.R. 835. 

Okl.—Hudson v. McGraw-Bearly 
Lumber Co., 36 P.2d 612, 169 Okl. 
160. 

S.C.—Holman v. Farrell, 109 S.B. 886, 
118 S.C. 12. 

22 C.J. p 616 note 62. 

Statement of terms of contract see 
infra § 465. 

39. Ky.—White Const. Co. v. Brooko, 
1 S.W.2d 1076, 222 Ky. 621. 

22 C.J. p 616 note 54^ 
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means by certain expressions used by him,<® or in 
what sense he used a word,*^ and he may be al- 
lowed to state that he knows what a g^ven expres- 
sion means>2 The meaning of foreign words or 
phrases may be proved as facts by persons ac- 
quainted with the langiiage.^^ 

§ 452. Opinion of Person Not a Witness 

The opinion of a person not a witness is fnadmis- 
sible. 

Testimony as to the opinion of a person not a 
witness in the cause is inadmissible,^^ particularly 
where such person is unqualified to express an opin¬ 
ion.'*® 

§ 453. Conclusions of Law 

As a general rule a witness may not state conciusioins 


of law, but testimony which In the maln constitutes a 
mere statement of fact may be admitted although It 
rests to a certain extent on the applicatlon of legal prin¬ 
cipies. 

As a general rule a witness will not be permit- 
ted to state a conclusion of law,-*® uniess the objec- 
tion to such testimony is waivcd.**'^ 

As a practical matter, howcvor, the rule cxclud- 
ing conclusions of law cannot be extenclcd so far as 
to reject every statement that may possibly involve 
such conclusion,^® and where the testimony offered, 
although to a certain extent resting on the appli- 
cation of legal principies, is in the main a mere 
statement of fact, and cspccially where the matter 
is only collatcrally involvcd, a witness will be per- 
mitted to state it.^® The witness may accompany 
his statement with a dctailed statement of the facts 


40. Ala.—Doe v. Beck. 19 So. 802, 
108 Ala. 71. 

41. Xnsanlty 

Mont.—State v. Peel, 59 P. 169, 23 
Mont. 358, 75 Am.S.R. 629. 

42. IVIass.—^Miller v. Butler, 6 Cush. 
71, 62 Am.D. 768. 

Tex.—^International & G. N. R. Co. v. 
Tei., Tei. Co., 6 S.W. 617, 69 Tex. 
277, 5 Am.S.R. 45. 

43. TJ.S.—Colombia v. Cauca Co., 
W.Va. 113 F. 1020, 51 C.C.A. 604, 
reversed on other grounds 23 S. 
Ct. 704, 190 TT.S. 624, 47 L.Bd. 1159. 

44. TJ.S.—U. S. V. Ware, C.CALa., 
110 F.2d 739—Third Nat. Bank & 
Trust Co. V. TJ. S., CC.AOhlo, 63 
F.2d 599. 

Ala.—^Atlas Portland Cernent Co. v. 

Sharpe, 96 So. 632, 209 Ala. 464. 
111.—Gayton v. Equltable Life Assur. 

Soc. of U. S., 245 IlLApp. 432. 
Md.—New York Life Ins. Co. v. Rog- 
ers, 143 A. 661, 166 Md. 88. 

N.J.—Carey v. Deems, 129 A 191, 101 
N.J.Law 419. 

N.T.—Bishop V. New York Times 
Co., 136 N.B. 846, 238 N.Y. 446, re- 
versing 184 N.Y.S. 378, 194 App. 
Div. 881. 

Tex.—Texas Indemnity Ins. Co. v. 
Allison, Civ.App., 31 SW.2d 319, 
321, error refused, citlng Corpus 
Juris —Dalton v. Dalton, Civ.App., 
233 S.W. 546. 

Wash.—^Harry v. Northern Pac. Ry. 

Co., 178 P. 466, 106 Wash. 469. 

22 C.J. p 726 note 34. 

Impressioxi. on others 

Conclusions of a witness as to 
Impressions formed hy others from 
a person’s conduct are inadmlsslble. 
—^Houston & T. C. R. Co. v. Lee, 133 
S.W. 868, 104 Tex. 82. 

4B. U.S.—Coen v. American Surety 
Co. of New York, C.C.A.Mo., 120 F. 
2d 393. 

46« U.S,—T. S. Rubber Co. v. Es- 
sex Rubber Co., D.C.Mass., 270 F. 


698. dlsmlssal of appeal denied, C. 
C.A, 276 F. 478, and appeal dis- 
mlssed 42 S.Ct. 45, 257 U.S. 664, 
66 L.Ed. 424, and reversed on oth¬ 
er grounds, C.C.A., 281 P. 6. 

Ala.—^Ex parte South, 88 So. 221, 205 
Ala. 31, denying certiorari South 

V. First Nat Bank, 88 So. 219, 17 
Ala.App. 669. 

Del.—Fisher v. News-Journal Co.» 
Ch., 21 A.2d 685. 

Ky.—Gibson v. Crawford, 83 S.W.2d 
1, 7, 269 Ky. 708, citing Corpus Ju¬ 
ris. 

Md.—^Pleiscbmann v. Clark, 111 A, 
861, 137 Md. 171. 

Mass.—Bachinsky v. Rogers, 173 N.E. 
649, 273 Mass 381—McKay v. Mor¬ 
gan Memorial Co-op. Industries and 
Stores, 172 N.E. 68, 272 Mass. 121. 
Mlch.—Bradford v. Goldman, 287 N. 

W. 641, 290 Mich. 338. 

Mo.—Mann v. Grim-Smith Hospital 
and Clinlc, 147 S.W.2d 606—Cole v. 
Uhlmann Grain Co., 100 S.W.2d 311, 
340 Mo. 277—^Young v. Whcolock, 
64 S.W.2d 960, 333 Mo. 992, cer¬ 
tiorari denied Wheolock v. Young, 
64 S.Ct 627, 291 U.S. 676, 78 L. 
Ed. 1064—Pields v. Luck, 44 S.W. 
2d 18—Gore v. Whitmore Ilotel 
Co., 83 S.W.2d 114, 229 Mo.App. 
910. 

Nev.—^Wells v. Justice's Court of 
Las Vegas Tp„ Clark County, 42 
P.2d 1008, 66 Nev. 34. 

Ohio.—^Hoare v. City of Cleveland, 
186 N.B. 710, 126 Ohio St. 625, af- 
flrming Heiser Bros. Co. v. City of 
Cleveland, 186 N.B. 620, 44 Ohio 
App. 660. 

Or.—Patterson v. Howe, 202 P. 225, 
102 Or. 276. 

Tex.—Texarkana & Pt S. Ry. Co. v. 
Brass, Com.App., 260 S.W. 828, af- 
flrming, Civ.App., 246 S.W. 467, re- 
hearing overruled, Com.App., 262 
S.W. 737—Pidelity & Deposit Co, of 
Maryland v. First Nat. Bajik, Civ. 
App., 113 S.W.2d 622, 624, error 
dismissed, citing Coa^pus Juris—Og- 
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den V. Shropshire & AiIkinH, Civ, 
App., 37 S.W.2d 249. #‘rn»r refused 
—Panhsndie & S. F. Ity. v, 

Sanderson, Civ.App., 21S S.W. 
dismissed for want junsdtotion 
—Milner v. Riins, Civ.App., 171 S, 
W. 784. 

Va.—Edwards v. \V. M. llitt**r Lum- 
ber Co., 377 S.K. 841. 162 Va. 8,71 
— ^Davis V. Souder, 114 S.K. 6n!i, 
134 Va. 356. 

Wis,—Rtate ex rei. Morehouse v. 
Hunt, 291 X.W. Ti.n. TI9. eitmg 
Corpus Juris—DouKinHs v. Uansom, 
237 N.W. 260, 2l»5 Wi,s. 

32 C,J. p 634 note 35. 

47. Alov—Sterne v. Rtnte. 20 «Via. 
43. 

48, Md.—Morris v, Ilazlrhurst, 3» 
Md. 362. 

Beoltols iu arohivfts 

The fact that reeitnls in arieient 
archivea were in the f»>rm iif een- 
cluaion.M does not n-niler them inad* 
mis.sil»lc* as evidenee of elaim of own- 
ership, espeeially where an aitldavit 
not stating conclusions woulti not 
have complied with the siaiut»-.— 
Magee v. Paul. 221 H.W. 254. 110 Tex. 
470, answering oertili«*«i questions. 
Civ.App., 159 K.W. 325, and answers 
conformed to. Civ.App., 221 S.W. IIIM. 

4». U.S.—U. K. V. Paper Co., 

11 ('•t.Cust.App. 52.3, 

Cal.—Kmery v. Kmp>oy«*rH 

Ins. Co., 67 P.2d 104«, 8 Cul.2d 6S3 
—Linforth V, Monigomery. 231 P. 
735, 195 Cal. 49—Pyekiimn v. Kox 
Film Corporation, 21*6 l». 431. IKK 
Cal. 271. 

Conn.—Hyard v. lloelseher, 151 A- 
361, 112 Conn. 5. 

lowa.—Frahxn & l^ugdale v. iKiuglas 
8t Thompson. IKK N.W. K»*5- Koh- 
bins V. Weed, 169 X.W. 773. 187 
lowa 64, 

ICan.—Kyte v. Chensmore, IHH p. 251, 
106 Kan. 394. 

Mass.—^New York Cont. IL Co, v. 
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on which the conclusion of law, so far as one is 
announced, is based,50 or these facts may be elic- 
ited on cross-examination.^i 

Applications of rule. The general rule forbidding 
a witness to state conclusions of law has been ap- 
plied to conclusions as to the existence of an agen- 
cy52 or other authority;53 as to the existence of a 
partnership,54 membership in an association,55 or 


tenancy;®® as to ownership^*^ or possessiones of 
property, either real or personal; as to the ex¬ 
istence or sufficiency of a title to property,es the 
passing of title,e® or the abandonment of property 
or rights;®! as to the validity of an instruinent®2 
or the authority of an agent as to boundaries,®^ 
duty,ee excuse,e® indchteduess,®*^ justification,®® pay- 
ment,es the powers of a Corporation,*^0 ratification,*^^ 
residence,'^^ responsibility,'^^ ^nd, likewise the gener- 


Central Vermont Ky. Co., 136 N. 
£3. 825, 243 Mass. 56. 

N.H.—Merchants Mut. Casualty Co. 

V. Smlth, 17 A.2d 88. 

Tex.—Federal TJnderwriters Ex- 
change v. Woods, Civ.App., 140 S. 

W. 2d 286, error granted—Capltol 
Hotel Co. V. Rittenberry, Civ.App., 
41 S.W.2d 697, error dismissed— 
Sherwin-Williams Paint Co. v. 
Rausin, Clv.App., 10 S.W.2d 196, 
error refused. 

Wyo.—Chapman v. First Nat. Bank 
of Cody, 181 P. 360, 26 Wyo. 138, 
rehearing denled 182 P. 91, 26 
Wyo. 138. 

22 C.J. p 638 note 99.' 

50. lowa.—Tremaine v. Weatherby, 
12 N.W. 609, 68 lowa 616. 

22 C.J. p 639 note 23. 

51. Ga.—Scott V. Kelly-Springfleld 
Tire Co., 126 S.E. 778, 33 Ga.App. 
297. 

Ind.—Kaufman v. American Surety 
Co., 166 N.E. 615, 89 Ind.App. 393. 
N.Y.—Parsons v. Brown, 16 Barb. 
590. 

Wis.—Christiansen v. Schenkenberg, 
236 N.W. 109, 204 Wis. 323. 

52. Ala.—Clark & Barker v. Bufaula 
Brick Works, 88 So. 669, 205 Ala. 
646. 

Del.—James Bradford Co. v. Bdward 
Hiirs Son & Co., 116 A. 360, 1 W. 
W.Harr. 538, afflrmed 116 A. 363, 
1 W.W.Harr. 546. 

Ga.—Georgia Ry. & Power Co. v. 

Head, 116 S.E. 620, 166 Ga. 337. 
N.J.—Sutro V. Jacobson, 115 A. 79, 96 
N.J.Law 566. 

22 C.J. p 636 note 36. 

53. Kan.—Fidelity & Casualty Co. v. 
Reed, 86 P.2d 622, 149 Kan. 68. 

22 C.J. p 636 note 37. 

54. Cal.—Blinn v. Ritchie, 282 P. 
390, 101 CaLApp. 691. 

lowa.—De Long v. Whltlock, 216 N. 

W. 964, 204 lowa 701. 

Mo.—Hely v. Hinerman, 260 S.W. 471, 
303 Mo. 147—Hely v. Hinerman, 236 
S.W. 698, 208 Mo.App. 691. 
N.Y.—Bilis V. Eliis, 187 N.Y.S. 816, 
196 App.Div. 896. 

Tex.—Graham Hotel Corporation v. 

Leader, Civ.App., 241 S.W. 700. 

22 C.J. p 636 note 38. 

Conoliuiioxii alter atatlng laots 

In an action on partnership note, 
admitting testimony that deceased 
and others composed partnership was 
not error, where witness detailed 


facts on which he reached conclusion. 
—Green v. Hagens, Tex.Civ.App., 61 
S.W.2d 771, error dismissed. 

55. Mlch.—Wagner v. Supreme 

Dodge K. & D. H., 87 N.W. 903, 128 
Mich. 660. 

22 C.J. p 635 note 39. 

58. Ala.—^Parker v. Haggerty, 1 Ala. 
632. 

57. Ga.—Sears, Roebuck & Co. v. 
Kitchens, 121 S.E. 683, 31 Ga.App. 
674. 

Idaho.—Servel v. Corbett, 290 P. 200, 
49 Idaho 636. 

Mich.—^Bradford v. Goldman, 287 N. 

W. 541, 290 Mich. 838. 

Mo.—^Thompson v. Portland Hotel 
Co., 239 S.W. 1090, 209 Mo.App. 
476. 

Tex.—Stovall v. Martin, Civ.App.. 

210 S.W. 821. 

22 C.J. p 635 note 41. 

58. Del.—Shepherd v. Nlles. 125 A. 
669, 14 Del.Ch. 316. 

Ky.—Williams v. Waddle, 148 S.W. 

2d 298, 285 Ky. 416. 

22 C.J. p 636 note 42. 

Adverse possesslon 
Ky.—^Logran County v. Davenport, 284 
S.W. 98, 214 Ky. 846. 

22 C.J. p 636 note 42 [a]. 

59. Ga.—Davies v. Blasingame, 170 
S.E. 477, 177 Ga. 460. 

111.—^Young V. Ebersohl, 169 N.EL 
236, 328 111. 273. 

Md.—Wlodarek v. Thrift, 13 A.2d 774, 
178 Md. 463. 

Mont.—Green v, Baker, 214 P. 88, 66 
Mont. 668. 

Okl.—^Hom V. First Mortgage Loan 
Co., 72 P.2d 777, 181 Okl. 87. 

R. I.—Standish v. Heaton, 123 A. 691, 
46 R.I. 421. 

S. D.—^Moter v. Hershey, 206 N.W. 
239, 48 S.D. 493. 

Tex.—^Moseley v. Fikes, Civ.App., 126 
S.W.2d 589, error granted—^Bour- 
land V. HufChines, Civ.App., 244 S. 
W. 847—^Nicholson v. Whyte, Civ. 
App., 236 S.W. 770—Wakeland v. 
Robertson, Civ.App., 219 S.W. 842. 
Wis.—^Douglass v, Ransom, 237 N.W. 

260, 206 Wis. 439. 

22 GJ. p 636 note 43. 

80. Ala.—^Alabama Machinery & 
Supply Co. V.’ Roquemore, 87 So. 
435, 206 Ala. 244. 

Ga.—^Bleckley v. Whlte, 26 S.B. 692, 
98 Ga. 594. 


Tex.—^Waggoner v. Magnolia Petro¬ 
leum Co., Civ.App., 262 S.W. 866. 
Wis.—State V. Bousley, 179 N.W. 
783, 172 Wis. 613. 

61. Ga.—Gaston v. Galnesville & D. 
Electric R. Co.. 48 S.E. 188, 120 
Ga. 616. 

22 C.J. p 636 note 45. 

68. S.C.—Stepp V. National Life & 
Maturity Ass'n of Washington, 16 
S.E. 134, 37 S.C. 417. 

Tex.—^Humble Oil & Reflning Co. v. 
Jeflfrey, Civ.App., 38 SW.2d 874, 
afOLrmed, Com.App., 65 S.W.2d 621. 

63. Ala.—Clark & Barker v. Eufaula 
Brick Works, 88 So. 669, 205 Ala. 
546. 

22 C.J. p 636 note 47. 

64. Conn.—^Hamilton v. Smlth, 60 A. 
884, 74 Conn. 374. 

Va.—^Edwards v. W. M. Ritter Lum- 
ber Co., 177 S.E. 841, 163 Va. 861. 
W.Va.—Ciear Fork Coal Co. v. Anchor 
Coal Co., 161 S.E. 229, 111 W.Va. 
219. 

65. Ala.—Stone v. Pratt Consol. Coal 
Co., 80 So. 882, 202 Ala. 498. 

Duty to repair 

111.—Chicago & A. R. Co. v. Sprlng- 
fleld & N. R. Co., 67 111. 142. 

66. R.I.—State v. Babcock, 65 A. 686, 
25 R.I. 224. 

67. Fla,—^Knowles v. Boylston, 137 
So. 6, 103 Fla. 20. 

22 C.J. p 636 note 62. 

68. Mass.—Barts v. Morse, 126 Mass. 
226. 

89. U.S.—Gill V. Smith, C.C.A.Ohlo, 
31 F.2d 396, certiorari denied 60 
S.Ct. 19, 280 U.S. 562, 74 L.Bd. 617. 
Mont.—Brlandson v. Erskine, 248 P. 
209, 76 Mont. 537. 

70. ITtah. — ^North Point Cons. Irr. 
Co. V. Utah & S. L. Canal Co., 62- 
P. 168, 16 TJtah 246. 67 Am.S.R. 
607, 40 L..R.A. 861. 

71. XUegal sheidirs eale 

U.S.—Walker v. McLoud, Ind. T., 27 
S.Ct. 293. 204 U.S. 302, 61 L.Bd. 495, 
afarmmg 138 P. 394, 70 C.C.A. 634. 

72. Tex.—^Fidelity & Deposit Co. of 
Maryland v. First Nat. Bank, Civ. 
App., 113 S.W.2d 622, error dis¬ 
missed. 

73. Ky.—Community Public Service 
Co. V. Northcutt. 114 S.W.2d 729, 
272 Ky. 494. 
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al nile has been applied as to rights,^* the sufficiency 
of evidence,^® the unlawful character of a refusal^® 
or a waiver;^'^ as to rules of law'^® or practice,^® 
the regularity of judicial proceedings,*® or of the 
papers used in them,®^ or the regfularity and sulfi- 
ciency of legal process;®® as to whether*® or on 
what consideration** a contract was made, what it 
means,®® its legal effect,®® and whether it has been 


performed and as to the effect, meaning, or pnr- 
pose of any other document, or words or phrases 
not ambiguous.*® 

Further applications of the rule excluding conclu- 
sions of law are found in cases where the courts have 
refused to permit witnesses to construe or interpret 
statutes or ordinances;®® to state whether ii statute 


Nev.—^Kline v. Vanslckle, 217 P. 685, 
47 Nev, 139. 

22 C.J. p 636 note 56. 

74. B.I.—Keenan v. Cheiry & Webb, 
131 A. 309, 47 R.I. 126. 

22 C.J. p 636 note 67. 

75. Ga.—^Prink v. Southern Express 
Co., 8 S.E. 862, 82 Ga. 33. 3 L.R.A. 
482. 

76. N.J.—^Ex parte Clark, 20 N.J. 
Xiaw 648, 45 Am.D. 394. 

77. lowa.—Getchell & Martin Lum- 
ber & Mffir. Co. v. National Surety 
Co., 100 N.W. 1123. 

78. TT.S.—The Clement, C.C.Mass., 6 

F.Cas.No.2,879, 2 Curt 363, afflrm- 
ingr, D.C., 6 P.Cas.No.2,880, 1 

Spragrue 267. 

22 C.J. p 636 note 61. 

78. U.S.—Roberts v. Cooper, Mlch., 
20 How. 467, 16 L.Ed. 969. 

22 C.J. P 636 note 62. 

BKK Ga.—^Mobley v. Breed, 48 Ga. 
44. 

22 C.J. P 636 note 63. 

81. 111.—Massure v. Noble, 11 IU. 
531. 

82. lowa.—Favllle v. State Tnist 
Co., 96 N.W. 1109. 

83. Ga.—Ralston Purina Co. v. Ar- 
thur, 139 S.E. 366, 37 Ga.App. 198. 

lowa.—Parmer v. Brokaw, 71 N.W. 
246, 102 lowa 246. 

Mo.—^Hely v. Hinerman, 260 S.W. 471, 
303 Mo. 147. 

Pa.—Spotts V. Spotts, 4 Pa.Super. 

448, 40 Wkly.N.a 340. 

Wis.—^In re Lieedom’s Bstate, 261 N. 

W. 683, 218 Wls. 634. 

22 C.J. p 636 note 66. 

84. Neb.—^Peck «v. Tlngley, 73 N.W. 
460, 63 Neb. 171. 

22 C.J. p 636 notes 49, 67. 

85. Cal.—^Black v. Black, 246 P. 90, 
77 CaLApp. 82. 

TMd.—Standard Scale & Supply Co. 
V. Baltimore Bnamel & Novelty Co., 
110 A, 486, 136 Md. 278, 9 A.L.R. 
1602. 

Mo.—Cuneo v. U. S. Casualty Co., 
App., ^ 126 S.W.2d 908—^Producers* 
Packingr Co. v. Flscher, 276 S.W. 
979, 219 Mo.App. 429. 

Mont.—^Dick v. Klngr, 236 P. 1093, 73 
Mont 466. 

-»Pa.—Mannella v. City of Pittsburirli, 
6 A.2d 70, 334 Pa. 396—Crew Lev- 
ick Co. V. Philadelphia Inv, Build- 
ingr & Loan Ass’n, 177 A. 498, 117 
Pa.Super. 397. 


Phlllppine.—Cruz v. Alberto, 39 Phil- 
ipplne 991. 

Tenn.—^Ward v. Gulf, M. & N. R. Co., 
134 S.W.2d 917, 23 Tenn.App. 633. 
Tex.—^Dial v. Martin, Civ.App., 37 S. 
W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 A.L.R. 671—Hum- 
ble 011 & Reflninff Co. v. Davis, 
Clv.App., 282 S.W. 930, modifled on 
other grrounds, Com.App., 296 S.W. 
286—^Lynch Davidson & Co. v. Den- 
man Lumber Co., Civ.App., 272 S. 
W. 803—Polk V. Imnan, Civ.App., 
211 S.W. 261. 

22 C.J. p 636 note 68. 

Judicial determlnatlou of sneanlngr 
Where meaning of term In contract 
has been judicially determlned, its 
meaning, when used in subscqtuent 
transactions, must be taken to be 
same, and testimony tending to show 
different meaning Is incompetent.— 
Kerber Straw Hat Corporation v. Lin¬ 
coln. 268 N.T.S. 745, 239 App.Piv. 
727, afflrming 236 N.T.S. 68, 134 Misc. 
211, and afflrmed 269 N.T.S. 963, 241 
App.Div. 679, certified questions an- 
swered 195 N.E. 130, 266 N.T. 410, 

86. Cal.—Fanning v. Merchants' Nat. 
Trust & Savings Bank, 276 P. 967, 
97 CaLApp. 676. 

111.—Kirchner v. Morrlson, 150 N.E. 
690, 320 111. 236. 

lowa.—^Hawbaker v. Laco Gas Burner 
Co., 231 N.W. 347, 210 lowa 644. 

Md.—0’FeiTall v. De Luxe Sign Co., 
149 A. 290, 158 Md. 544. 

87. Md.—Standard Scale & Supply 
Co. V. Baltimore Enamel & Novelty 
Co.. 110 A. 486, 136 Md. 278, 9 A. 
L.R. 1502. 

22 C.J. p 637 note 69. 

Whether an agreement stili held 
good has been held inadmissible.— 
Jones V. Dugan, 92 A. 776, 124 Md. 
846. 

88. U.S.—Claude Neon Electrical 
Products V. Brilliant Tube Sign 
Co., D.C.Wash., 40 F.2d 708. re¬ 
versed on other grounds, C.C.A., 
48 F.2d 176—1. T. S. Rubber Co. 
V. Bssex Rubber Co., D.C.Mass., 
270 F. 593, dismissal of appeal 
denled, C.C.A, 276 F. 478, and ap¬ 
peal dismissed 42 S.Ct. 46, 267 U.S. 
664, 66 L.Ed. 424, and reversed on 
other grounds, C.C.A., 281 F. 6. 

Ala.—City of Birminirham v. Hudson, 
132 So. 1, 222 Ala. 382—Gastcn v. 
McDonald, 124 So. 208, 220 Ala. 
155. 


Ill.—Carr v. Bulterworth, 219 111. 
App. 14. 

Ind.—Federal Life Ins. Co. v. Sayre, 
142 N.E. 223. 195 Ind. 7. followod 
in Life Ins. Co. v. Ilarcling. 16$ N. 
B. 926. 201 Ind, 7<»L 
lowa.—Swanson Automobile Co, v. 

Stone, 174 N.W. 247, U7 lowa 309. 
Tex.—^IVataon v. Tamez, Civ.App., 
136 S.W.2d 645. 

22 C.J. p 637 notes 70-73. 

Bili of sale 

A witnes.s rannot state the legal 
effect of a bili of sale.—Woodson v. 
Bumpers, 140 «o. 766. 221 Ala. 390 
—Ward V. Shlrley, 32 So. 4iv9, 131 
Ala. 668. 

Constmotion of a will by a wit- 
noss is not ptTinissiMi*.—Hunt v. 
Lavender, 78 S.W. S05. Mb <la. 157. 
Nature of bond 

A statement as to whi ther a bond 
was a oommon-law or a stotutory 
bond is inadmissihb*.—Union Hheet 
Metal Works v. 62 I*. 41, 129 

Cal. 300. 

Bifect of oonuna in ItoLStrcunent 
Question to witness skillrd in mat- 
ter of written land nnmbers. a.<«king 
what comma in laml d**Mt'ription in- 
dicated, was ohjeetionable on the 
ground that this was n questitm f<*r 
the court.—McClelland v. Cost*»n, 119 
So, 697, 227 Ala. 267. 

Prlnted rules 

In an action by n condnetor for in¬ 
juries in a ctdUsion, opmlon evideuee 
as to the interpretat ion ami upsdten- 
tlon of the compiiny*« print®**! oper- 
atlng rules, objected to ns invadmg 
provlnee of ctmrt and jury was it- 
roneous, for, If the rules reiiwired 
olucidallon, it w*as tho duty of tho 
court to interpret them in view of 
Code Clv.Proc. S 2102.—Itiehmun v. 
San Franclsco, N. C, Uy.. iHi P, 
769, 180 Cal. 464. 

Warrant of attoanaey 
Party sued on foraign judKment 
may not teallfy to Icgal effoet of 
warrant of attornoy authorlsinK con- 
fession of judgment.—Ilonnett-Itrown 
Corporation v. Cobie, 142 H.B, 772, 
195 N.C. 491. 

89. Ala.—Alahama Power Co. v. 

WUHams, 130 So. 78«. 222 Ala, 75. 
Mass.—^Klllam v. Standard OU Co. 
of New York. 143 N.E. «98. 248 
Mass. 575. 

ICnniolpsl ordinanco 
Wls.—State ex rei, Horehouac v. 
Hunt. 291 N.W, 745. 
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had been complied with,^® whether articles were, 
within the Pure Food Law,®i whether articles fall 
within an inspection law,92 whether interest charged 
was usurious,93 whether a particular business as 
conducted was unlawful,^^ whether a lien existed,^^ 
whether an instrument is a duplicate,®® whether a 
certajn Street intersection is a blind Crossing, 
whether certain acts constitute the manufacture or 
production of goods,®® or whether a person is a 
fugitive from justice;®® to state that an act of a 
Corporation was ultra vires,^ that a gift was made,2 
that a loss from fire was total within a fire policy,® 
that a certain obstruction constitutes a nuisance,*^ 
that there was no ground for making an arrest,® 
that an insurance policy was surrendered;® that 
language was profane and vulgar,^ that a patent 
was improperly issued,® that property was com- 

B. QUALIFICATK 

§ 454. In General 

A witness stating his oplnion shouid possess adequate 
knowledge regarding the aubject matter to which his 
testimony relates, and, whe^re the testimony is as to 
an inference, It must also appear that he is qualified 
to draw the correct Inference. 


munity property,® that a transfer was colorable,^® 
or that the trans feree of an interest in a leasehold 
recognized a mortgage thereon;^^ to state what 
ought to have been done in issuing an insurance pol¬ 
icy and to state when an insurance policy be- 
comes binding.l® 

The existence of a particular legal status cannot 
be stated as the conclusion of the witness,^^ nor 
is he permitted to state the legal resuit of a trans- 
action or series of transactions,i5 or in any other 
way to apply a legal Standard to the inferences 
from facts.i® 

Subjects of testimony which, under the particular 
circumstances of-the case, have been held to be 
primarily statements of fact rather than conclu- 
sions are considered infra §§ 462-471. 

OF WITNESS 

In all cases in which opinion evidence is admit- 
ted, it is essential that the witness shouid be pos- 
sessed of adequate knowledge regarding the subject 
matter to- which his testimony relates,and, where 
the testimony is as to an inference, it must also ap- 


90. Ky.—Louisville & N. R. Co. v. 
Loesch, 284 S.W. 1097, 215 Ky. 
452, 47 A.L.R. 347. 

La.—Mlller v. Doyal, 119 So. 477, 
9 La.App. 313. 

R.I.—Michaels-Bauer v. Boughity, 124 
A. 253, 45 R.I.' 510. 

91. Pa.—Comxnonwealth v. Mellett, 
27 Pa.Super. 41. 

92. Pa.—Commonwealth v. Qiltlnan, 
64 Pa. 100. 

93. Md.—Penrose v. Canton Nat, 
Bank of Canton, 127 A. 852, 147 
Md. 200. 

Minn.—^Wade v. Citizens' State Bank 
of St. Paul. 206 N.W. 728, 165 
Minn. 396. 

94. 111.—Kelly v, Williams, 162 ni. 
App. 571. 

95. Pa.—Bisk Candy Co. v. Stout, 
137 A. 612, 289 Pa. 369. 

96. U.S.—Wright v. Michigan Cent. 

R. Co., Mich., 130 F. 843. 65 C.C. 
A. 327. 

97. Ala.—Crotwell v. Cowan, 184 So. 
195, 236 Ala. 578. 

98. N.C.—^Hart v. Gregory, 10 S.H. 
2d 644, 218 N.C. 184, 130 A.L.R. 
265. 

99. Ala.—Jones v. State, 93 So. 210, 
18 Ala.App. 478. 

1. Tex.—W. R. Case & Sons Cut- 
lery Co. v. Polsom, Civ.App., 170 

S. W. 1066. 

2. Ga. — Carter v. Buchannon, 3 Ga. 
513. 

Ohio.—^Logue v. Rouse, 192 N.B* 1^®» 
47 Ohlo App. 476. , 


3. Tex.—Transcontinental Ins. Co. 
of New Tork v. Frazier, Civ.App., 
60 S.W.2d 268. 

4. Tex.—Barstow Town Co. v. Carr, 
Clv.App., 234 S.W. 555. 

5. Md.—Riggins v. State, 93 A. 437, 
125 Md. 165, Ann.Cas.l916E 1117. 

6. 111.—^New York Mut. L. Ins. Co. 
V. Allen. 72 N.B. 200, 212 111. 134. 

7. Ga.—^Lamb v. Brunswick, 49 S.E. 
275, 121 Ga. 345. 

8. Tex.—^Houston & T. Cent. R. Co. 

V. McGehee, 49 Tex. 481. 

9. Cal.—In re Pepper, 112 P. 62, 158 
Cal. 619, 31 I..R.A.,N.S., 1092. 

10. Wis.—McKesson v. Sherman, 8 
N.W, 200, 51 Wis. 303. 

11. Or.—Barber v. Toomey, 136 P. 
343. 67 Or. 452. 

12. N.T.—^Trenton Potteries Co. v. 
Title Guarantee & Trust Co., 68 
N.E. 132, 176 N.T. 65. 

13. Va.—Life Ins. Co. v. Hairston, 
62 S.E, 1057, 108 Va. 832, ‘ 128 
Am.S.R. 989. 

14. Ark.—^Hinkle v. Lassiter, 218 S. 

W. 826, 142 Ark. 223. 

Ga.—^Milam v. Lewis, 170 S.E. 404, 
47 Ga.App. 376—Strange v. McCall, 
166 S.E. 33, 45 Ga.App. 718. 

Tex,—Soutbwestem Settlement & 
Eevelopment Co. v. Village Mills 
Co., Civ.App., 230 S.W. 869. 

22 C.J. p 637 note 92. 

16. TJ.S.—^Aaohen & Munich Fire 
Ins. Co. V. Guaranty Trust Co. of 
I New York,. C.C.A.N.Y., 39 F.2d 67-8. 

93 


Ala.—Capitol Lumber Co. v. Mullinix, 

, 94 So. 88, 208 Ala. 266. 
lil.—Chicago Smelting & Refining 
Corporation v. Sullivan, 246 111.App. 
538. 

Md.—Roberts v. Llnk, 121 A. 633, 
14i2 Md. 676. 

R. I.—^Di Fonzo v. Notarlanni, 200 A. 
774, 61 R.I. 287. 

S. D.—Wood V. McCain, 171 N.W. 82. 
41 S.D. 418. 

Tenn.—Groveland Banking Co. v. 
City Nat Bank, 234 S.W. 643, 144 
Tenn. 520. 

Tex.—Olson v. Smlth, Civ.App., 72 
S.W.2d 660, error dismissed. 

22 C.J. p 637 note 93. 

Oorpns Jnxls qnoted in case in- 
volving a crimina! prosecution.— 
Stewart v. State, 172 So. 676, 676, 27 
Ala.App. 316, certiorari denled 172 So. 
678. 233 Ala. 480. 

16. Ala.—Baker v. Green, 84 So. 545, 
17 Ala.App. 290. 

La.—^First National Bank v. Gantt, 
3 La.App. 713. 

N.C.—^American Trust Co. v. United 
Cash Store Co., 136 S.E. 289, 193 
N.C. 122. 

22 C.J. P 638 notes 94, 95. 

17. lowa.—^Roberts v. Koons, 296 
N.W. 811. 

Md.—James L. Keman Co. v. Cook, 
. 159 A. 256, 162 Md. 137. 

Mlch.—Gloeser v. Moore, 278 N.W. 
781, 284 Mich. 106. 

Okl.—^National Zinc Co. v. Crow, 103 
P.2d 660, 137 OkL 618. 
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pear that the witness is qualified to draw the cor- 
rect inference.^® Mere opportunity for acquiring 
the requisite knowledge is not sufficient,^® in the ab- 
sence of facts which raise a satisfactory inference 
that the observer had sufficient capacity to coordi- 
nate his observations into relevant knowledge.®® 
However, extended opportunities for observation 
may well produce a special skill, denied to ordinary 
persons, even in the absence of special study.^^ 

The qualifications of witnesses stating opinions 
as to particular matters are treated in connection 
with the subject matter of their evidence in §§ 459- 
546 infra. 

§ 455. Ordinary Observer 

The ordinary observer is qualified if he has had 
sufficient opportunities for drawing the inference he 
proposes to state, and possessas the capacity neces- 
sary to make and state It. 

Opinion evidence may be given by an ordinary ob- 
server .22 The ordinary observer is qualified if it 
appears to the presiding judge that he has had suf¬ 
ficient opportunities for drawing the inference which 
he proposes to state,2® and possesses the capacity 
necessary to make and state itM Where the state- 
ment is largely one of fact, the qualification of the 


witness consists, not in skill or special experience, 
but in his possession of satisfactory data but a 
witness who cannot claim to be a skilled witness 
may nevertheless havc a special experience which 
enables him to draw a more accurate inference from 
particular phenomena than could be drawn by a 
mere casual observer.®® 

§ 456. Skilled Witness 

A skilled witness stating an Inference must have the 
ability, skill, and experience, not oniy to observe ac- 
curately, but to draw the correct conclusion from what 
he observes. 

Opinion evidence may bc given by a skilled wit- 
ness.®7 A skilled witness is one i«>sscssing, with 
regard to a particular subject or department of 
human activity, knowlcdgc and experience which 
are not acquired by ordinary persons.®*^ Where he 
testifies as to facts he must be shown to have ade- 
quate knowledge of the matters of which he 
speaks,®® and where he statc.s an inference he must 
have the ability, skill, and experience, not onIy to 
observe accurately, but to draw ihe correct conclu¬ 
sion from what he observes,®^ 

A skilled witness may be qualified by profession- 
al, scientifie, or tcchnical training.®! or by pructi- 


S.O.—^Huggins v. Broom, 199 S.B. 903, 
189 S.C. 15. 

Tex,—Tumer v. Stoker, Civ.App., 289 
S.W. 190—Stowell V. Texas Bm- 
ployei^s Ins. Ass’n, Clv.App., 259 
S.W. 311. 

W.Va.—Chesapeake & O. Ry. Co. v. 
Allen, 163 S.B. 22, 23, 111 W.Va. 
481, clting Ooxpiu Jnxls. 

22 C.J. p 616 note 69. 

18. Mlch.—Jacobs v. Hagenback- 
Wallace Shows, 164 N.W. 648, 198 
Mich. 73, L.R.A.1918A 604. 

22 C.J. p 617 note 60. 

18. N.J.—Wheeler, etc., Mfg. Co. v. 
Buckhout, 36 A. 772, 60 N.J.Law 
102 . 

22 C.J. p 618 note 61. 

20. Tex.—Gnlf, C. & S. P. R. Co. v. 
Hughes, Clv.App., 31 S.W. 411. 

22 C.J. p 618 note 62. 

21. N.J.—Wheeler, etc., Mfg. Co. v. 
Buckhout, 36 A. 772, 60 N.J.Law 
102 . 

22 C.J. p 618 note 63. 

22 . Okl.—Roxana Petroleum Corpo¬ 
ration V. City of Pawnee, 7 P.2d 
663, 152 Okl. 141. 

23. Ga.—^Pledmont Hospltal v. An- 
derson, App., 16 S.B.2d 90. 

lowa.—McKeever v. Batcheler, 257 
NW. 567, 669, 219 lowa 93, clting 

Corpns JnxlB. 

Mo.—^Brown v. Winnwood Amuse- 
ment Co., 34 S.W.2d 149, 225 Mo. 
App. 1180. 

Mont.—Cash v. Knapp, 113 P.2d 343. 
22 C.J. p 518 note 65. , 


BxpexiexLoe and knowledge 
Nonexpert may not express opinion 
unless shown to be qualified from 
experience and knowledge.—Turner 
V. Stoker, Tex,Civ.App., 289 S.W. 190. 

Knowledge of facts is essentlal.— 
Pevoto V. United Aulo Transp. Co., 
223 P. 1060, 128 Wash. 604, aflArmed 
226 P. 1118, 130 Wash. 707. 

Patlenfs nse of texm ‘^gniescent pe. 
rlod” 

In malpractice action based on im- 
proper treatment of appendicitis, pa*< 
tlenfs use of term “quiescent peri- 
od” dld not render his lestimony ob- 
jectionable as expert testlmony, since 
term as used meant between attacks 
or at intervals when the patient was 
enjoylng good health, or was not 
suffiering and runnlng a tempera- 
ture.—Wright v. Stickler, Mo.App., 
96 S.W.2d 932. 

24. Ga.—Central R. & Banking Co. 
V. Kent,- 10 S.B. 966, 84 Ga. 351, 

22 C.J. p 618 note 66. 

25. Cal.—^Northern California Pow¬ 
er Co. V. Waller, 163 P. 214, 174 
Cal. 377 

22 C.J. p 619 note 67. 

28i Miss.—First Nat. Bank v. Owen, 
171 So. 4, 6, 177 Miss. 339, citlng 
Ooxpns JnxlB. 

22 C.J. p 619 note 68. 

27. Okl.—^Roxana Petroleum Corpo¬ 
ration V. City of Pawnee, 7 P.2d 
668, 162 Okl. 141. 

28. Wash.—Oonrad v. Cascade Tlm-, 

94 


b<‘r Co., 7 r.2(l 19, 2«, 166 Wash. 
369, quoting Oorpns Jnzis. 

22 C.J. p 519 m>t«» 71. 

28. Mont.—Irion v. Hydt», lA," r.2d 
666, 110 Mont. 570. 

Tex.—Yellow Ciib St Transf**r Cor- 
poraiion v. Warrt*n Oo.. <'iv..\i»p., 
148 S.W.2d 209, 

Wash,—Ponrad v, CriS4M(l«« T*mb«*r 
Co., 7 P.2d 19, 20, 166 Wash. 369, 
qunting Corpus JTiuis. 

22 C.J. p ,620 m>t»‘ 72, 

30. Ark,—Fir4*nu*n*» Ins. <‘*o, v. IJl- 
tle, 74 .S.W.2d 777, 7M. W Ark, 
640, quoting Ooxpns Jnrlt. 

22 C.J, p 620 note 73. 

31. Ind,—ininoi« <?t». V. FuIUt. 

23 N.R2d 269. 

N.J.—Schwarlx Bros. Trin-kni**» v, 
Xnternatlonnl lfroth«*rhoMd «f 
Teamstorsi t^haufifrwrs, 
and Helpern, 4tS. 19 A.2d 

690, 126 N.J.Law 379. 

22 C.J. p 520 not«t 74. 

Praotloal experience not aeoesearr 
XI is usually consid<*r««ti not »«•<- 
essary. in order to qualify as n 
skilled witness one who has the 
necessary professional. seientitio. or 
tcchnical training, ihnt ho shoulU 
ever have had mueh, or inde»>d any, 
opportunity, In his own ••xp**rienee, 
to test the aceuracy of his judg- 
ment.—Solby v. Osuge Torpt-do Po., 
241 P. 130, 131. 112 Okl. 3fW. 11 A.L. 
R. 120, quoting Oorpns Juris— 22 O.J. 
p 620 note 74 laj. 
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cal experience in some field of activity conferring 
on him special knowledge not shared by mankind 
in general,32 the rule in this respect being that one 
who has been engaged for a reasonable time in a 
particular profession, trade, or calling will be as- 
sumed to have the ordinary knowledge common 
to persons so engaged.33 The combination of sci- 
entific knowledge and practical experience produces 
a higher degree of qualification than would resuit 
from either alone.3^ However, mere casual obser¬ 
vationes or desuitory and superficial reading36 is 
not sufficient; nor is there any assumption that a 
witness is skilled in a subject because he is engaged 
in a business where knowledge of it would be em- 
inently useful.37 

Degree of skill or knowledge. It is not required 
that a skilled witness shall have the highest degree 
of skill, or possess the greatest possible knowledge 


with respect to the occupation to which his special 
knowledge relates;38 nor is there any well defined 
Standard by which to measure the qualifications of 
such a witness39 beyond the general requirement 
that capacity must be commensurate with the rea¬ 
sonable requirements called for by the nature of the 
subject matter.4® 

§ 457. Expert Witness 

An expert witness wlll be deemed qualifled If, and 
oniy if, he possesees special skill or knowledge respect- 
ing the matter involved so superior to that of men in 
general as to make his formation of a Judgment a fact 
of probative value. 

Opinion evidence may be given by an expert wit- 
ness.^i The term “expert” is generally used to des¬ 
ignate a person who possesses knowledge and ex¬ 
perience not possessed by mankind in general,^ 3 
in a stricter sense it involves the further element 


32- U.S.—Nichols V. U. S., C.C.A. 

Fla., 48 F.2d 46, 49, citlng Corpns 
Jnxls. 

Mo.—^Ambruster v. Levitt Realty & 
Investment Co., 107 S.W.2d 74, 80, 
341 Mo. 364, clting Corpas Juris. 
22 C.J. p 520 note 75. 

33. Ark.—Piremen’s Ins. Co. v. Llt- 
tle, 74 S.W.2d 777, 781, 189 Ark. 
640, quotingr Corpus Juris. 

Ky.—Black Starr Coal Corporation 
V. Boeder, 128 S.W.2d 905, 906, 278 
Ky. 532, cltingr Corpus Juris. 

22 C.J. p 521 note 76. 

Kiudred ocoupatious 

Where the occupation of a wit¬ 
ness is such as to aftord him special 
opportunities for acguiring knowl- 
edgre and experience with respect to 
a klndred occupation, and to render 
it probable that such knowledge and 
experience were acquired, the wit¬ 
ness is competent as lo matters con- 
nected with the latter occupation.— 
Black Starr Coal Corporation v. 
Reeder, 128 S.W.2d 905, 906, 278 Ky. 
532, guoting Corpus Juris—22 C.J. 
p 521 note 76 [d] (1). 

34. Tex.—Missourl, K. & T. B. Co. 
V. Hagler, Civ.App., 112 S.W. 783. 

22 C.J. P 521 note 77. 

35. Ala.—White v. State, 34 So. 177, 
136 Ala. 58. 

22 C.J. p 522 note 78. 

3«. Kan.—Missouri Pac. B. Co. v. 

Finley, 16 P. 951, 38 Kan. 650. 

22 C.J. P 522 note 79. 

37. Mo.—Fuchs V. St. Louis City, 67 
S.W. 610, 167 Mo. 620, 57 Ii.B.A. 
136. 

22 C.J. p 522 note 80. 

3& lowa.—State v. Hinkle, 6 lowa 
380. 

22 C.J. p 522 note 81. 

39. Mich.—Kelley v. Bichardson, 37 
N.W. 514, 69 Mich. 430. 

22 C.J. P 522 note 82. 


4a Ind.—Public Utilities Co. v. 

Handorf, 112 N.E. 775, 186 Ind. 264. 
Mich.—Colwell v. Alpena Power Co., 
167 N.W. 21, 190 Mich. 256. 

41. Okl.—Roxana Petroleum Corpo¬ 
ration V. City of Pawnee, 7 P.2d 
663, 162 Okl. 141. 

42. U.S.—^Farria v. Interstate Cir¬ 
cuit, C.C.A.Tex., 116 P.2d 409. 

Ala.T—Louisville & N. R. Co. v. Hali, 
135 So. 466, 223 Ala. 338. 

D.C.—Tri-State Broadeasting Co. v. 
Federal Communications Commis- 
sion, 96 F.2d 564, 568, 68 App.D.C. 
292. 

Ga—Robertson v. .®tna Life Ins. 
Co., 141 S.H. 604, 37 GaApp. 703— 
Hines v. Hendricks, 104 S.E. 520, 
25 GaApp. 682. 

Ky.—^Black Starr Coal Corporation v, 
Reeder, 128 S.W.2d 906, 278 Ky. 
632. 

Me.—Mills V. Rlchardson, 137 A. 689, 
126 Me. 244. 

Mo.—St. Louls-Southwestern Ry. Co. 

V, Hoyt, App., 63 S.W.2d 214, 216. 
Okl.—Small v. Comer, 43 P.2d 716, 
171 Okl. 418—Oklahoma Natural 
Gas Corporation v. Schwartz, 293 
P. 1087, 146 Okl. 250—Cook v. First 
Nat. Bank, 236 P. 883, 110 Okl. 111. 
Or.—Scott V, Astoria R. Co., 72 P. 
694, 43 Or. 26, 38, 99 Am.S.R. 710, 
62 Li.R.A. 543—State v. Simonis, 
65 P, 596, 39 Or. 111—^Farmers’, 
etc. Nat. Bank v. Woodell, 61 P. 
837, 38 Or. 294, afflrmed 65 P. 620, 
38 Or. 294—^Pendleton v. .Saunders, 
24 P. 606, 19 Or. 9, 26—State v. 
Anderson, 10 Or. 448. 

B.I.—^Bulfum V. Harns, 5 R.I. 243. 

22 C.J. p 639 note 26. 

Other deflxiltlons 

(1) Person who is competent to 
give expert testimony is denominated 
as “expert witness.”—Ambruater v. 
Levitt ReaJty & Investment Co., ^07 
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S.W.2d 74, 341 Mo. 364—McAnany v. 
Henrici. 141 S.W. 633, 238 Mo. 103. 

(2) Persons versed in the knowl¬ 
edge either of a Science, an art, or 
a profession, selected in order to give 
their opinion on some point or ques- 
tion on which the decision of a 
cause depends, are termed experts.— 
Crichton v. Krouse, La.App., 160 So. 
443. 

(3) “Expert” is one instrueted by 
experience, a man of Science, a per¬ 
son of skill, an experlenced person, a 
person possessed of some pecullar 
Science or skill.—U. S. Fidelity & 
Guaranty Co. v. Rochester, 281 S.W*. 
306, 311, afflrmed 283 S.W. 135, 116 
Tex. 404. 

(4) Further definitlons. 

Mich.—^Kelley v. Richardson, 37 N.W. 
514, 69 Mich. 430. 

Mo.—Goinjg v. Chlcago, R. 1. & P. R. 

Co., 47 Mo.App. 173. 

N.T.—Eliis V. Thomas, 82 N.T.S. 
1064, 84 App.Div. 626. 

N. C.—^Pridgen v. Gibson, 139 S.E. 
443, 194 N.C. 289, 54 A.L.R. 865. 

Or.—Town of Pendleton v. Saunders, 
24 P. 606, 19 Or. 9. 

22 C.J. p 639 note 25 Ca3* 

Who may be cousldered ‘^experts” 

(1) Farmer. 

Colo.—^Mayhew v. Glazier, 189 P. 843, 
68 Colo. 350. 

Tex.—Texas Rural Communities v. 
Avary, Civ.App., 113 S.W.2d 697, 
error dismlssed. 

(2) Shipbuilder.—State v. Jacobs, 
61 N.C. 284. 

(3) Other persons.—^Tates v. Yates, 
76 N.C. 142—Horton v. Green, 64 N. 

O. 64—State v. Jacobs, supra—State 
V. Cheek, 36 N.C. 114. 

Expert; evidence 

(1) Expert evidence is an opinion 
by a Qualifled person on facts aJ- 
ready proved involving scientifle or 
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that the testimony given by siich person is based, 
not on his persona! knowledge of the facts, but on 
an assumption of the truth of certain facts hypo- 
thetically stated.** 

While there is no exact Standard fixing the quali- 
fications of an expert witness,*< such- a witness will 
be deetned qualified if, and only if, he possesses spe- 


32 C.J.S. 

ciai skill or knowledge respecting the matter in- 
volved^® so superior to that of men in gencral as to 
make his formation of a judgmcnt a fact of proba¬ 
tive value.46 It is not necessary that he shouid be 
infallible or possess the highest dcgree of skill or 
knowledge.47 There is no precise rule governing 
the manner of acquiring the requisite skill or knowl¬ 
edge one may be qualified to testi fy as an ex- 
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technlcal knowledge, and is not evl- 
dence of thlngs done or measure- 
ments taken whlch anyone is com¬ 
petent to prove, the welght to be giv¬ 
en to his evidence depending on his 
ability. 

La.—Crichton v. Kronse. App., 160 
So. 443, 445, citing Corpus Juris. 
Tex.—^Allen v. Texas & N. O. R. Co., 
Civ.App.. 70 S.W.2d 768, 763, quot- 
ing Corpus JuxlSi. 

(2) Other deflnitlons.—^Mills v. 
Richardson. 137 A. 689, 126 Me. 244. 

Bzpert. testimony 

(1) ‘TJxpert testimony** is evidence 
of persons who are skllled in some 
art Science, profession, or business, 
which skill or knowledge is not com- 
mon to their fellow men, and which 
has come to such experts by reason 
of special study and experience in 
such art, science, profession, or busi¬ 
ness. 

Del.—Culver v. Prudential Ins. Co. 
of America, 179 A. 400, 6 W.W. 
Harr. 682—Douft v. C. & X Pyle 
Co., 76 A, 619, 1 Boyce 192—State 
V. Collins, 62 A 224, 6 Pennew. 263. 
Ky.—^Black Starr Coal Corporation 
V. Reeder, 128 S.'W.2d 906, 278 Ky. 
532. 

(2) Other deflnitions. 

Mo.—Ambruster v. Levitt Realty & 
Investment Co., 107 S.'W.2d 74, 341 
Mo. 364—^McAnany v. Henrici, 141 
S.W. 633, 636, 238 Mo. 103. 

Tex.—^Lan^ord v. State, 63 S.W.Zd 
1027, 124 Tex.Cr. 473. 

43. Mo.—Aurora v. Fireman's Pund 
Ins. Co.. 166 S.W. 367, 180 Mo.App. 
263. 

22 O.X p 639 note 26. 

44. Neb.—Sioux City & P. R. Co. v. 
Pinlayson, 20 N.W. 860, 18 Neb. 
678, 49 Am.R. 724. 

22 C.J. p 522 note 82, p 623 note 86, p 
526 note 11 [a]. 

45. Ala.—Norwood Cllnic v. Spann, 
199 So. 840, 240 Ala. 427. 

Cal.—^Porrest v. Fink, 234 P. 860, 71 
Cal.App. 34. 

Hl.—^Illinois Commerce Gommission 
V. Illinois Tractlon, 167 N.B. 38, 
335 IU. 247—City of Elmhurst v. 
Rohmeyer, 130 N.B. 761, 297 111. 
430. 

Ky.—City of Owensboro v. Day, 146 
S.W.2d 866, 284 Ky. 644—^Black 
Starr Coal Corporation v. Reeder, 
128 S.W.2d 906, 278 Ky. 632. 

Md.—^Peninsula Produce Bxch. v. 


American Ry. Express Co., 128 A. 
403, 147 Md. 424. 

Miss.—King v. King, 134 So. 827, 161 
Miss. 51. 

N.H.—Dole V. Johnson, 60 N.H. 462 
—Jones V. Tucker, 41 N.H. 546. 
N.X—Independent uEtna Sprinkler 
Corporation v. Morris, 176 A. 102, 
114 N.J.Law 23—Precipio v. Insur¬ 
ance Co. of State of Pennsylvania, 
137 A. 549, 108 N.J.Law 689. 

N.Y.—Nelson v. Sun Mut. Ins. Co., 71 
N.T. 453—Shinnecock Hills, etc„ 
Realty Co. v. Aldrich, 116 N.T.S. 
632, 182 App.Div. 118, afflrmod 93 
‘ N.H. 1132, 200 N.T. 583. 

Ohio.—^Mosher v. Bquitable Life As- 
sur. Soc. of U. S., 14 N.E.2d 413, 67 
Ohio App. 436. 

Okl.—^Roxana Petroleum Corporation 
. V.. Dormire, 18 P.2d 644, 161 Okl. 

262. 

Or.—Town of Pendleton v. Saunders, 
24 P. 606, 19 Or. 9. 

Tex.—Blythe v. Houston, 48 Tex. 
66—Montgomery Ward & Co. v. 
Levy, Clv.App., 136 S.W,2d 663, er¬ 
ror dismlssed, judgment correct— 
Mars V. Panhandle & S. P. Ry. Co., 

■ Civ.App., 25 S.W.2d 1004, error dis- 
missed. 

22 C.J. p 622 note 84. 

Testifyiug as expart iu auother case 

That witness had testifled as an 
expert in another case arlsing out 
of the same state of facts would not 
Show that he was qualifled.—Wil¬ 
liams V. Alabama Fuel & Iron Co., 
102 So. 186, 212 Ala. 159. 
care in quaiuying faxmer 
Great care must be used in quali- 
fying a farmer as to his knowledge. 
observation, and experience in re- 
spect of the matters about which ho 
may be called to testify.—Bowman St 
Blatz V, Raley, Tex.Civ.App., 210 S. 
W. 723. 

46. U.S.—Westinghouse Electric & 
Mfg. Co. V. Denver Tramway Co., 
D.C.Colo., 3 P.2d 286, appeal trans- 
ferred City and County of Denver 
V. Stenger, 47 S.Ct 343, 273 U.S. 
667, 71 L.Bd. 826. 

Ark,—^Blanton v. Missouri Pac, R. 

Co., 31 S.W.2d 947, 182 Ark. 643. 
Cal.—^Hutter v. Hommel, 3 P.2d 664, 
218 Cal. 677—Valdez v. Percy, 96 
P.2d 142, 35 Cal.App.2d 486. 

Ind.—Hurst v. Reeder, 167 N.B. 101, 
86 Ind.App. 294. 

Me.—^MIlls V. Richardson, 137 A 689, 
' 126 Me. 244. 


Mo.—Pedlgo V. Roseberry, 102 S.W. 
2d 600, 340 Mo. 724—Uohi.son v. 
Chicago Great Western Ii. Co., 
App., 66 S.\V.2d 180—Wnght v. 
Berry Iron & Ste<‘l Co„ 250 S.W. 
942, 213 MO.APP. 599. 

N.H.—Dowling V. L. Tf. Bhatlu^k, 
Inc., 17 A.2d 529—Metropolitan 
Life Ins. Co. v. Olsen, i2.*i A. 676. 
81 N.H. 143. 32 A.U.H. 1472—Kelsea 

V. Town of Stratford, 118 .V. 9, 80 
N.TT. 148—Paquette v. Conni^eticut 
Valley Lumber Co., 1»*9 A. 836, 79 
N.H. 288. 

lowa,—PIghtmaster v. Mode, 167 N. 

B. 407, 31 Ohio App. 273. 

Tex.—Great Atlantn* & Paeiflo Tea 
Co. V. Walker. Civ.App.. 101 S.W.2d 
627, reversed on other grounds 
Walker v. Great Atlantie & Paeific 
Tea Co.. 112 S.W.2d 170. IZl Tex. 
57. 

22 ax P 522 note 84 — 12 <\X p 1219 
note 46~p 1220 note 47. 

Mer» oonjectuxs 

Tho facts on whieh the witness 
bases his opinion must be sutheient 
to enable him to express an opinbm 
which is more than a nien; vonitc- 
ture. 

lowa.—UobertH v. Knons, 296 X.W. 
811. 

Tex.—I^eterson v, tlrayee Oii (^»., Clv. 
App., 37 S.\V.2d 3»; 7. atllrmed 

Orayce Oil Co, v. is*tt‘r.'!wn, 98 S. 

W. 3d 781. 12« Tex. foV». 

Superior to tribunal 

Tribunal wllI m»t liwjen to opln- 
ions from persons who s»osHe.Ms «o 
more skill than the tribunal ttself 
in drawing inferenees from the 
premlses.—Sweeney v. Idue Anehor 
Beverago Oo., 189 A. 331, 325 Pa, 
316. 

47- lowa.—State v. Hinkb*. 6 towa 
380. 

Ky.—Black Starr Coal c\»rpijratlon v. 
Reoder, 12« S.W.2d 27H Ky. 

532. 

Miss.—King V. King, 134 «o. 827. 
161 Miss. 51. 

Ohio.—Pightmaster v. Mode, 167 K.K. 

407, 31 Ohio App. 273. 

Pa.—Follansbee Bros. Co. v. Kngi- 
neering Co.. 48 Pa,Kuper, 183 - Per¬ 
seo V. Demito, 55 Muntg.Co. 143, 
Tex.—Montgomery Ward St v. 
Levy. Clv. App., 136 KAV,2d 663. 
error dismisaed, Judgment correet. 
22 C.J. p 522 note «1. 

48. Cal.—Forreat v. Flnfc, 234 I*. 
«60. 71 Cal.App. 34. 
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pert by study and experience,49 or, ordinarily, by 
study without practice,®® or by practice without 
sludy.^i However, in some fields of endeavor study 
may be regarded as essential,52 and a statement 
based solely on reading has been excluded.®^ There 
is no assumption that a witness is skilled in a sub- 
ject because he has studied it.54 
Inter est of witness. It has been held that a wit¬ 
ness is not disqualified as an expert because he is 
interested in the outcome of the proceedings.55 

§ 458. Determination as to Competency 

a. In general 

b. Discretion of court 


a. In General 

Whether a witness possesses the necessary qualifi- 
cations to state his opinion is a prellminary question of 
fact to be detormined by the triai court on the basEs 
of the evidence adduced. 

The determination of the qualification of a wit¬ 
ness to state his opinion is primarily for the triai 
court,56 and not for the jury57 or the witness.58 
Whether a particular witness possesses the neces¬ 
sary qualifications is a question of fact,59 which 
should bd determined on the basis of the evidence 


Mont.—Sellers v. Montana-Dakota 
Power Co.. 41 P.2d 44, 99 Mont. 
39. 

N.T.—Meiselman v. Crown Helghts 
Hospital, 34 N.B.2d 367, 286 N.T. 
389, reversingr 20 N.TTS.Sd 174, 269 
App.Dlv. 840, appeal denled 20 N.Y. 
S.2d 669, 259 App.Div. 916. 

49. Ind.—Carter v. State, 2 Ind. 617. 
N.H.—Lalrd v. Boston & M. H. R., 

117 A. 691. 80 N.H. 377. 

22 C.J. p 523 note 87. 

50. U.S.—^Bmpire Oil & Reflning Co. 
V. Hoyt, C.C.A.Mlch., 112 F.2d 366. 

Cal.—Forrest v. Fink, 234 P. 860, 71 
Cal.App. 34. 

Ga.—Carter v. Marble Products, 175 
S.B. 480, 179 Ga. 122—Thompson v. 
Ammons, 129 S.E. 539, 160 Ga. 
886 . 

N.H.—Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 629. 

N.J.—^Fenias v, Reichenstein, 11 A.2d 
10. 124 N.J.Law 196—Wheeler & 
Wilson Mfg. Co. V. Buckhout, 36 A, 
772, 60 N.J.Law 102. 

Okl.—Roxana Petroleum Corporation 
V. Dormire, 18 P.2d 644, 161 Old. 
262. 

22 C.J. p 620 note 74, p 523 note 87. 
UTeeessity of delinite opinion 

Witness must have definite opinion 
of his own to enable hlm to qualify 
as an expert on the basis of study 
alone.—People v. Thacker, 66 N.W. 
662, 108 Mich. 652. 

61. U.S.—^Bmpire Oil & Reflnlng Co. 

V. Hoyt, C.C.A.Mich., 112 F.2d 866. 
Ala.—^Roberts v. Davls, 160 So. 718, 
230 Ala. 272, citlng Cknrpns Jnils. 
Ga.—Carter v. Marble Products, 176 
S.E. 480, 179 Ga. 122. 

Mo.—^Wrlght V. Berry Iron & Steel 
Co., 260 S.W. 942, 213 Mo.App. 
599. 

N.H.—Dowling v. L. Bt. Shattuck, 
Inc., 17 A.2d 529. 

N.J.—Fenias v. Reichenstein, 11 A. 
2d 10, 124 N.J.Law 196—Wheeler & 
Wilson Mfg. Co. V. Buckhout, 36 
A. 772, 60 N.J.Law 102. 

N.Y.—^Meiselman v. Crown Heights 
Hospital, 34 N,B.2d 367, 286 N.Y. 
889, reversing 20 N.Y.S.2d 174, 269 

82 O.J.S.-7 


App.Div. 840, appeal denled 20 N.Y. 
S.2d 669, 269 App.Div. 916. 

Okl.—^Roxana Petroleum Corporation 
V. Dormire, 18 P.2d 644, 161 Okl. 
262. 

22 C.J. p 620 note 76. p 623 note 92. 
52. UCedlclne 

“To allow a physician to testify 
who clalms to know solely by per- 
sonal experlence is to appropriate the 
witness stand to imposters.''—Laird 
V. Boston & M. R. R., 117 A. 591, 693, 
80 N.H. 377. 

sa Wls.—Luning v. State, 2 Pinn. 

284, 1 Chandl. 264, 62 Am.D. 163. 
64. Ky.—Paducah St R. Co. v. Gra- 
ham, 16 Ky.L. 748. 

55. Mich.—0’Donnell v. Oliver Iron 
Mining Co., 262 N.W. 728. 273 Mich. 
27. 

Tex.—Garrlson v. Garrison, Civ.App., 
66 S.W.2d 451, error dismlssed. 
Interest as alfecting competency of 
witnesses see the C.J.S. title Wit- 
nesses § 122, also 70 C.J. p 196 
notes 24-29. 

66. Colo.—City and County of Den- 
ver V. Lyttle, 103 P.2d 1, 106 Colo. 
167. 

Fla.—Fred Howland, Inc., v. Morris, 
196 Sn. 472, 148 Fla. 189, 128 A.L. 
R. 1013. 

Mass.—Snow v. Merchants Nat. Bank 
of New Bedford, 86 N.E.2d 213, 309 
Mass. 364—^Langis v. Danforth, 33 
N.B.2d 287, 308 Mass. 608—Flynn v. 
Growers Outlet, 30 N.B.2d 260, 307 
Mass. 373—Carbonneau v. La- 
chance, 29 N.E.2d 696, 307 Mass. 
163—Goodyear Park Co. v. City of 
Holyoke, 11 N.E.2d 439, 298 Mass. 
610—^Adams v. Town of Bolton, 9 
N.E.2d 562, 297 Mass. 459, 111 A. 
L.R. 866—Corrao v. Sears, Roebuck 
& Co.. 9 N.E.2d 878, 298 Mass. 23. 
Minn.—^Keough v. St. Paul Milk Co., 
286 N.W. 809, 206 Minn. 96. 

N.J.—Chmiel v. Yatsko, 13 A.2d 219, 
124 N.J.Law 608—Higgins v. Coun¬ 
ty Seat Building & Loan Ass*n, 8 
A.2d 101, 128 N.J.Law 116—^Rob- 
bins V. Thies, 189 A. 67, 117 N.J. 
Law 889—^Hopper v. Public Service 
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Coordinated Transport, 177 A- 430, 
114 N.J.Law 468—Farrell v. New 
Jersey Power & Light Co., 170 A. 
26, 111 N.J.Law 626—Kopko v. 
New York Live Poultry Trucking 
Co., 128 A. 870, 3 N.J.Misc. 198, af- 
firmed 131 A. 923. 

Okl.—Dalton v. Bilbo, 268 P. 274, 126 
Okl. 139. 

Tex.—Southern Underwriters v. 

Blair, Civ.App.. 144 S.W.2d 641. 
Utah.—Walkenhorst v. Kesler, 67 
P.2d 654, 92 Utah 312. 

Vt.—Shields v. Vermont Mut. Fire 
Ins. Co., 147 A. 362, 102 Vt 224. 

57. Idaho.—Joyce Bros. v. Stanfleld, 
189 P. 1104, 33 Idaho 68. 

Vt—Cole V. North Danville Co-op. 
Creamery Ass’n, 161 A. 668, 108 
Vt 32. 

68. Ga.—^Williams v. McCranie, 109 
S.E. 699, 27 Ga.App: 693. 

69. Cal.—Johnson v. Western Air 
Express Corporation, App., 114 P. 
2d 688. 

111.—^Werner v. Illinois Cent R. Co., 
33 N.B.2d 121, 309 IH.App. 292. 
lilass.—Flynn v. Growers Outlet, 30 
N.E.2d 250, 307 Mass. 373—Good¬ 
year Park Co. v. City of Holyoke, 
11 N.B.2d 439, 298 Mass. 610— 
Sacks V. McKane, 183 N.E. 140, 281 
Mass. 11—Old SUver Beach Corpo¬ 
ration V. Town of Falmouth, 166 
N.E. 1. 266 Mass. 224. 

Mmn.—^Backstrom v. New York Life 
Ins. Co., 269 N.W. 681, 194 Minn. 
67. 

N.H.—^Whipple v. Boston & Maine R. 
R., 7 A.2d 239, 90 N.H. 261—Bmery 
V. Tilo Roofing Co., 196 A. 409, 89 
N.H. 166—Theobald v. Shepard 
Bros., 71 A. 26. 76 N.H. 62. 

N.J.—Holden v. Bolff, 166 A. 201, 110 
N.J.Law 499—Perth Amboy Dry 
Dock Co. V. Crawford, 136 A. 897, 
108 N.LLaw 440. 

N.Y.—Harris Structural Steel Co. v. 
Chapman, 295 N.Y.S. 448, 162 Misc. 
709. 

22 C.J. p 524 note 96, p 527 note 12 
[b]. 

The mles presorlbljig' the qnalULoa- 
tlonji of a witness stating an opinion 
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adduced^o before the witness’ testimony is re- 
ceived.®^ The qualifications of the witness must be 
affirmatively shown by the proponent of the evi- 

dence.®2 

The necessary qualification may be shov/n by an 
examination of the witness himself,®® which should 
not be limited by narrow and stringent rules,®^ or 
it may be shown by other proper evidence.®® Cross- 


examination of the witness as to his qualifications 
is usually permitted,®® and if facts favorable to com- 
petency are thus brought out, the dircct cvidence as 
to competency may be aidcd thercby.®" A witness 
is not necessarily qualificd bccaiise hc claims to be,6S 
although it has becn hcld that such a claim by a wit¬ 
ness is prima facie sufficient.®^ On the other hand, 
a witness who is in fact qualified is not to be ex- 


are questions of law.—^Harris Stnic- 
tural Steel Co. v. Chapman, 296 N. 
Y.S. 443, 162 Mlsc. 709—22 C.J. p 627 
note 12 [b]. 

The qnestloii, of the sufflciency of 
the evldence to show qualification is 
one of law.—Wood v. Manufacturers 
& Merchants Mut. Ins. Co.j 196 A. 
667, 89 N.H. 213. 

eo. Ohlo.—^Emery v. City of Toledo, 
173 N.B. 635, 36 Ohio App. 488. 

22 C.J. p 524 note 96. 

61- U.S.—Clarke v. Hot Springs 
Electric Dlght & Power Co., C.C.A. 
Wyo., 66 P.2d 612, certiorari denied 
63 S.Ct. 19, 287 U.S. 619. 77 L.Bd. 
537—^Westinghouse Electric & Mfgr. 
Co. V. Denver Tramway Co., D.C. 
Colo., 3 F.2d 286. appeal trans- 
ferred City and Ceunty of Denver 
V. Stengrer, 47 S.Ct. 343, 273 U.S. 

. 667, 71 L.Ed. 826—Smlllle & Co. v. 

U. S., 12 Ct.Cust.App. 366.. 

Ala.—Tucker v, Houston, 112 So. 860, 
216 Ala. 43—Hale v. Southern Ry. 
Co., 142 So. 687, 25 AlaApp. 111, 
certiorari denied Ez parte Hale, 
142 So. 689, 226 Ala. 267—Robert 
S. Armstrong & Bros. Co. v. Row- 
land, 118 So. 502, 22 Ala.App. 613. 
Ariz.—Gila Water Co, v. Gila Land & 
Cattle Co., 249 P. 761, 30 Ariz. 
569. 

Ark.—^Puryear v. Puryear, 94 S.W.2d 
696, 192 Ark. 692. 

Cal.—Johnson v. Western Air Ex¬ 
press Corporation, App., 114 P.2d 
688 . 

Colo.—City and County of Denver v. 

Dyttle, 103 P.2d 1, 106 Colo. 167. 
Idaho.—^Hard v. Spokane Internation¬ 
al Ry. Co., 238 P. 891, 41 Idaho 
285. 

Ind-—Hurst v. Reeder, 167 N.B. 101, 
86 lnd.App. 294. 

lowa,—Roberts v. Koons, 296 N.W. 
811. 

Md.—^Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

Mass.—Snow v. Merchants Nat. Bank 
of New Bedford, 35 N.B.2d 213, 309 
Mass. 364—^Langis v. Danforth, 33 
N.E.2d 287, 308 Mass. 608—Adams 

V. Town of Bolton, 9 N.E.2d 662, 
2’97 Mass. 469, 111 A.L.R. 866—Cor- 
rao V. Sears, Roebuck & Co., 9 N.E. 
2d 378, 298 Mass. 23-“^Sacks v. Mc- 
Kane, 183 N.E. 140, 231 Mass. 11— 
Guinan v. Boston Blevated Ry. Co., 
167 N.B. 247, 267 Mass. 526. 

Mich.—Grzelka v. Chevrolet Motor 


Car Co., 281 N.W. 668, 286 Mich. 
141. 

Minn.—^Lucas v. Ganley Bros., 206 N. 

W. 934, 166 Minn. 7. 

Mo.—Cfties Service Gas Co. v. Peak, 
64 S.W.2d 482, 483. 227 Mo.App. 
616, citing Corpus JhrlB. 

N.H.—Theobald v. Shepard Bros., 71 
A. 26, 76 N.H. 62. 

N.J.—Schwartz Bros. Truckmen v. 
International Brotherhood of 
Teamsters, Chaulfeurs, Stablemen 
and Helpers, Local 478, 19 A.2d 
690, 126 N.J.Law 879—Precipio v. 
Insurance Co. of State of Ponn- 
sylvania, 137 A. 649, 103 N.J.Law 
689. 

N.T.—^Masocco v. Schaaf, 254 N.T.S. 

489, 234 App.Div. 181. 

N.C.—^Pridgen v. Glbson, 139 S.E. 443, 
194 N.C. 289, 64 A.L.R. 866. 

N.D.—Brauftnan v. Bender, 225 N.W. 
69, 68 N.D. 165, 

Okl.—^Kum V. Margolin, 101 P.2d 
818, 187 Okl. 136. 

Pa.—Commonwealth v. Rouche, 7 A. 
2d 102, 107, 135 Pa. 694, citing 
Corpus Jhrls—Smith v. Penn Fed- 
eral Corporation, 172 A. 147, 316 
Pa. 20—Zellner v. Haddock Min¬ 
ing Co., 10 A.2d 918, 139 Pa.Supor. 
16. 

S.C.—Huggins V. Broom, 199 S.M. 903, 
189 S.C. 16. 

Tex.—Grayco Oil Co. v. Peler.son, 98 
S.W.2d 781, 128 Tex. 550, alllrm- 
ing Peterson v. Grayce Oil Co., Clv. 
App., 37 S.W.2d 367—Stato Life 
Ins. Co. V. Barnes, Civ.App., 58 B, 

W.2d 189, error dismlssed—St. 
Louis Southwestem Ry. ' Co. of 
Texas v. Follis, Civ.App., 268 S.W. 
1030. 

Utah.—Graham v. Ogden Union Ry. 
& Depot Co., 6 P.2d 465, 79 Utah 
1, 

22 C.J. p 523 note 93. 

Ia equity the fact that a witnens 
stating his oplnion is not properly 
qualified goes to the weight and not 
to the adxnissibility of his testimony. 
—Stegner v. Blake, C.C.Vt., 36 P. 183. 

62- W.Va,—Byrd v. Virglnian Ry. 

Co., 13 S.B.2d 273, 

22 C.J. p 524 note 95. 

Presuauptloa as to qnaliflcatloa 
There is no presumption that a 
witness is qualified. 

Ala.—Birmingham Ry„ Llght & Pow¬ 
er Co. V. Barrett, 60 So. 262, 179 
Ala. 274. 

111.—^Mauvaisterre Drainage & Levee, 
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Dist. V. Wahash Uy. (’o., 132 N.B. 
559, 299 III. 391», 22 A.L It. 914. 

63. Ala.—Bldt*r v. Ralls Sanitarium. 

122 So. 41, 219 Ala. 29S—S^cunty 
Finance Co. v. K<*ll.v*s Tire Shop, 
114 So. 298, 216 Ala. 612—Hirmmg- 
ham Ry., Light & Co. v. 

Barrett, 60 So. 262, 1T9 Ala. 274. 

Md.—Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

22 C.J. p 525 nota 97. 

64. Md.—^Pumphroy v. Taldcr, su¬ 
pra. 

22 C.J. p 625 note .98. 

ProfessionaX staudiug of witusss 
Permitting experl wxtn*‘SH to teli 
what poHitiona of honitr he held in 
hia prof«‘aaion Iw no crrnr.-—Alaliama 
Utilities Serviee Co. v. Haininand, 
144 So. 822, 226 Ala. 6.'»7. 

05. Ala.—Birmingham Ry.. r<ight & 
Power Co. v, Rurr»'tt, $0 So. 262, 
179 Ala. 274. 

22 aJ. p 625 n<»te 99. 

Bumor or heorsay eannor u»4ed 
to ostubhHh the uitneKh* ftunlifirti- 
tlon.—Lever v. I-:tg«*marNitai, 127 A, 
452, 2K2 Pu. 110. 

66. Md,—Pmnplirey v. T'ibbr. 2 .V. 
2d 668, 672, 175 Md. 49\ riting 

Corpus Juris. 

Pa.—Hoffman v. Berw ind-Whiie Ooai 
Mining 11*0 A. 231, 265 l':i. 476 
—Tiffany v. Delaware. L, * \V. R. 
Co., U»6 A, 101. 262 Pa, 

22 C.J. p 62,"» note 1. 

Katters oo&sidarsd ou oross-exxuaiiua- 
tiou 

In condemnation priK>erdinKs, te»- 
tlmony, on erosA-examinaU»»» of wit- 
noHH ttH to hlH eoinp*deni*y to ej4il- 
mate the value <»f the Irind. nn to 
price previously paid by the railnmd 
for a part <»f th<* nam** Inntl us that 
appropriated, io inadmn ' ibl»’, * Lenf 

V, IVnn.sylvanU Co., 112 A, 2*3, 26H 
Piu 579. 

07. Minn,—C*rieh v, WiUsam^ditirg 
City F. Ins. Co., 4H NAV. 10\ 43 
Minn, 441. 

22 C.J. p ,525 note 2. 

68. Md.—!*umnhr»*y v. Tabb-r, 2 A. 

2d 668, 175 Md. 49.S. 

Tex,—Mars v. Panhaiulb- & S. K. Ry. 
Co., tMv.App., 25 .S.\V.2d Ibo*. er¬ 
ror dismissed, 

23 C.J. p 525 note 3. 

69- Wls.—nb»ch V. ATiu-rtfiin In» 
Co., 112 N.W. 45, 132 Wi», 150. 

22 CJ. p 526 note 4. 
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cluded because he thinks that he is not qualifled,*^® 
even where he is a party to the suit/i although 
where the witness’ disclaimer is ali the evidence on 
the subject of disqualification, he should be reject- 
ed.72 

Where the competency of the witness has been 
shown, it is not permissible to go further into his 
qualifications for the purpose of adding to the 
weight of his testimony.73 A ruling admitting opin- 
ion evidence necessarily involves a niling that the 
witness is competent.*^^ A decision that an expert 
or skilled witness is competent involves no adjudi- 
cation as to his credibility, but the weight of his 
statement, no matter what his skill, remains for the 


jury,75 

Waiver, The qualification of a witness to state 
his opinion may be waived by the parties by express 
stipulation or by failure to object to the testimony 
when offered.76 

b. Discretion of Conrt 

Whether a witness' qualification to state his opin¬ 
ion is sufflciently established rests largely in the dlscre- 
tion of the trlal court. 

Whether or not the qualification of a witness to 
state his opinion is sufflciently established is a mat¬ 
ter resting largely in the discretion of the trial 
courtj^77 and its ruling thereon, as appears in Appeal 


70. N.H.—Boardman v. Woodman, 
47 N.H. 120. 

22 C.J. p 526 note 5. 

71. Pa.—Beck v. Philadelphia Auto 
Trade Ass’n, 69 Pa-Super. 146. 

Tex.—Standefer v. Aultman & Tay- 
lor Machinery Go., 78 S.W. 562, 34 
Tex.Civ.App. 160. 

72. Md.—Cumberland & Westem- 
port Transit Co. v. Melz, 149 A. 
4, 168 Md. 424, reargument denied 
149 A. 565. 168 Md. 424, and ap¬ 
peal dismissed American Oil Co. 
V. Metz, 61 S.Ct. 40, 282 U.S. 801, 
75 L.Bd. 720. 

W.Va.—Pisher v. Planagan Coal Co., 
103 S.B. 359, 86 W.Va. 460. 

22 C.J. p 626 note 7. 

73. lowa.—Porcheimer v. Stewart, 
32 N.W. 666, 36 N.W. 148, 73 lowa 
216. 

22 C.J. p 526 note 8. 

74. Ala.—Tucker v. Houston, 112 So. 
360, 216 Ala. 43. 

N.H.—Emery v. Tllo Kooflng Co., 195 
A. 409, 89 NH. 166. 

22 C.J. P 526 note 9. 

Permlttlng' evldenoe of dlsqnallflca- 
tlon 

Where plaintiff had testified as an 
expert as to the exlstence of a cus- 
tom flxing the meaning of words em- 
ployed in a contract, hut testimony 
of other experts as to such custom 
had been excluded on defendant's ob- 
jection, defendant was held not en- 
titled to introduce expert testimony, 
for the purpose of showing plalntifC’s 
disqualification as an expert.— 
Beardsley v. American Bonding Co. 
of Baltlmore, 193 N.T.S. 138, 200 App. 
Div. 462. 

75. 111.—Gogerty v. Decatur, 190 111. 
App. 548. 

Pa.—^Jones v. Brie & W. V. R. Co., 
26 A. 184, 161 Pa. 30, 31 Am.S.R. 
722, 17 L.R.A. 768. 

Weight of opinion see Infra §S 667- 
672. 

76- Idaho.—^Hard v. Spokane Inter¬ 
national Ry. Co., 238 P. 891, 41 
Idaho 285. 

N.J.—^Precipio v. Insurance Co. of 


State of Pennsylvania, 137 A. 649, 
103 N.J.Law 689. 

N.C.—Pridgen v. Gibson, 139 S.B. 

443, 194 N.C. 289, 64 A.L.R. 865. 

22 C.J. p 624 note 94. 

Mode of objeotlon 

The objection should be directed 
to the incompetency of the witness 
rather than to the incompetency, ir- 
relevancy, or immateriality of the 
evidence.—Silverman v. Siegelstein, 
173 N.Y.S. 762—22 C.J. p 624 note 94 
[a]. 

77. U.S.—^White v. State of Mary- 
land, to Use of Anderson, C.C.A 
Md., 106 P.2d 392, 397, citing Ooru 
pus Joxls—American Glycerin Co. 
V. Bason Oil Co., C.C.A.Okl., 98 P. 
2d 479, 484, citing Corpus Juris, and 
certiorari denied 69 S.Ct. 107, 305 
U.S. 640, 83 L.Bd. 413, rehearing 
denied 69 S.Ct. 153, 306 U.S. 672, 83 
Ii.Bd. 435—^Davidson v. Commis- 
sioner of Internal Revenue, C.C.A. 
Tex., 91 P.2d 516—General Paint 
Corporation v. Kramer, C.CA.Okl., 
68 F.2d 40, certiorari denied 54 S. 
Ct. 628, 292 U.S. 623, 78 L.Bd. 1478 
—Clarke v. Hot Springs Electric 
Light & Power Co., C.C.A.Wyo., 66 
F.2d 612, 616, citing Corpus Juris, 
and certiorari denied 63 S.Ct. 19, 
287 U.S. 619, 77 L.Bd. 637—James 
Baird Co. v. Boyd, C.C.A.N.C., 41 
P.2d 678—Sacramento Suburban 
Fruit Lands Co. v. Soderman, C.C. 
ACal, 36 F.2d 934—^Nussbaum v. 
Atlas Laundry Co., C.C.AOhlo, 10 
F.2d 363—^Hamilton v. Bmpire Gas 
& Fuel Co., aC.AKan., 297 F. 422, 
certiorari denied 45 S.Ct. 92, 266 U. 
S. 607, 69 L,Bd. 466—Minnesota & 
Ontarlo Paper Co. v. Swenson 
Evaporator Co., C.C.A.Minn., 281 F. 
622. 

Ala.—Pope V. Ryals, 167 So. 721, 232 
Ala. 260—^Kirby v. Brooks, 111 So. 
236, 216 Ala. 607—^Brown v. Mobile 
Electric Co., 91 So. 802, 207 Ala. 61 
—Morris v. State, 149 So. 369, 360, 
25 Ala.App. 494, citing Corpus Ju¬ 
ris—Hale V. Southern Ry. Co., 142 
So. 687, 588, 25 Ala.App. 111, citing 
Corpus Juris and certiorari denied 
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Bx parte ^ale, 142 So. 589, 226 Ala. 
267. 

Ark.—^Firemen's Ins. Co. v. Little, 74 
S.W.2d 777, 781, 189 Ark. 640, quot- 
ing Corpus Juris. 

Cal.—Hutter v. Hommel, 3 P.2d 564, 
213 Cal. 677—^Darling v. Pacific 
Electric Ry., 242 P. 703, 197 Cal. 
702—Union Colonization Co. v. Ma- 
dera Canal & Irrlgation Co., 178 P. 
967, 179 Cal. 774—Johnson v. West¬ 
ern Air Express Corporation, App., 
114 P.2d 688—Valdez v.‘ Percy, 96 
P.2d 142, 36 Cal.App.2d 486—Peo- 
ple V. Willls, 86 P.2d 670, 30 Cal. 
App.2d 419—People v. Pacific Gas 
& Electric Co., 81 P.2d 684, 27 Cal. 
App.2d 726—^Linde v. Bmmlck, 61 
P.2d 338, 16 Cal.App.2d 676—Ras- 
mussen v. Shickle, 41 P.2d 184, 4 
Cal.App.2d 426—Gaumnitz v. In- 
demnity Ins. Co. of North Amer¬ 
ica, 37 P 2d 712, 2 Cal.App.2d 134— 
Bryson v. Luse, 9 P.2d 844, 122 
Cal.App. 192—^Pitt v. Southern Pac. 
Co., 9 P.2d 273, 121 Cal.App. 228— 
Coast Counties Gas & Electric Co. 
V. Miller & Lux, 6 P.2d 34, 118 Cal. 
App. 140—Johnston v. Peairs, 3 P. 
2d 617, 117 Cal.App. 208—Home 
Pire Ins. Co. v. Southwestern Bn- 
gineering Corporation, 299 P. 771, 
114 Cal.App. 236—Powers v. Cen¬ 
tral Surety & Insurance Corpora¬ 
tion, 298 P. 1027, 113 Cal.App. 735 
—^Branch v. Bekins Van & Storage 
Co., 290 P, 146, 106 Cal.App. 623— 
Bums V. Osbome-Pitz-Patrick Pi- 
nance Co.. 282 P. 419, 101 Cal.App. 

-•680. 

Conn.—Wray v. Fairfield Arnus ement 
Co., 10 A2d 600, 126 Conn, 221— 
Stressman v. Vltiello, 168 A. 879, 
114 Conn. 370. 

Del.—Scotton v. Wnght, 122 A 641, 
14 Del.Ch. 124. 

Ga—^Hines v. Hendrlcks, 104 S.B. 
620, 26 Ga.App. 682. 

Idaho.—Hobbs v. Union Pac. R. Co„ 
108 P.2d 841. 

111.—^Bvanston Best & Co. v. Good¬ 
man, 16 N.B.2d 131, 369 IU. 207— 
Mauvaisterre Drainage & Levee 
Dist. v. Wabash Ry. Co., 132 N.B. 
559, 299 111. 299, 22 AL.R. 944— 
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and Error § 1604, ordinarily will nt 

Werner v. Illinois Cent R. Co.i 38 
N.E.2d 121, 309 Ill.App. 292. 

Ina.—PettilDone v. Howard, 34 N.B. 
2<i 12—Illinois Steel Co. v. Fuller, 
28 N.E,2d 269. 

Ky.—Commerclal Union Assur. Co. 
V. Howard. 76 S.W.2d 246, 256 Ky. 
863. 

Md.—Bresnan v. Weaver, 136 A. 684, 
161 Md. 376—^Peninsula Produce 
Exch. V. American By. Express 
Co., 128 A. 403, 147 Md. 424—Ma- 
ha.n v. Adam, 124 A. 901, 144 Md. 
366—Rlley v. State, 117 A. 237, 
140 Md. 137. 

Mass.—^Kramer v. New York Life 
Ins. Co., 200 N.E. 390, 298 Mass. 
440—^Harringrton v. Travers, 192 N. 
E. 495, 288 Mass. 166—Guinan v. 
Boston Elevated Ry. t!o., 167 N.E. 
247, 267 Mass. 626—^Vineyard Grove 
Co. V. Town of Oak BlufCs, 163 N, 
B. 888, 266 Mass. 270—W. B. Mfg. 
Co. V. Rubenstein, 128 N.E. 21, 236 
Mass. 215, 11 A.L.R. 1283. 

Minn.—^Rahn v. First Nat. Bank, 240 
N.W. 529, 186 Mlnn- 246—Dumbeck 
V, Chlcago Great Western Ry. Co., 
226 N.W. 111, 177 Mlnn. 261—Noe 

V. Great Northern Ry. Co., 209 N. 

W. 905, 168 Mlnn. 269. 

Mo.—Ambruster v. Levitt Realty & 
Investment Co., 107 S.W.2d 74, 341 
Mo. 364—^Radier v. St. Louis-San 
Franclsco Ry. Co., 61 S.W.2d 1011, 
1013, 830 Mo. 968, citing Oorpns 
J^nzls—^Thompson v. City of La- 
mar, 17 S.W.2d 960, 322 Mo. 614— 
Temetz v. St. Louis Lime & Ce¬ 
rnent Co., 262 S.W. 66—^Adams v. 
Quincy, 0. & K. C. R. Co., 229 S. 
W. 790, 287 Mo. 636—State ex rei. 
State Highway Commisslon of Mis- 
souri V. Cralg^head, App„ 66 S.W.2d 
146—Oliver v. City of Vandalia, 
App., 28 S,W.2d 1044—Spauldlng 
V, Eansaus City Public Service Co., 
App., 16 S.W.2d 101'2. 

Neb.—Wahlgren v. Loup River Pub- 
Uc Power Dist., 297 N.W. 833— 
Beebe & Runyan Pumiture Co. v. 
Board of Eauallzatlon of Douglas 
County. 296 N.W. 764. 

N.H,—Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 629—^Ricard v. Pru¬ 
dential Ins. Co. of America, 173 
A. 375, 98 A.L.R. 784, 87 N.H. 31. 
N,J.—Stefanacci v. Bordens Farms 
Products Co., 126 A. 129, 100 N. 
jr.Law 160. 

N.T.—^Meiselman v. Crown Heights 
Hospital, 34 N.B.2d 367, 286 N.T. 
889, reverslng 20 N.T.S.2d 174, 
269 App.Llv. 840, appeal denled 20 
N.T.S.2d 669, 269 App.Llv. 916. 
N.C.—LaVecchla v. North. Carolina 
Jolut Stock Land Bank of Dui> 
ham, 9 S.B.2d 489, 218 N.C. 36— 
Hardy v. Dahl, 187 S.B. 788, 210 
N.C. 630—^Liles V. Hannah Pickett 
Mills, 150 S.B. 368, 197 N.C. 772— 
Pridgen v. Gibson, 189 S.B. 443, 
194 N.C. 289, 64 A.L.R. 856—Shaw 


t be disturbed on 1 appeal unless th 

V. National Handle Co., 124 S.B. 
326, 188 N.C. 222. 

Okl.—^Kurn v. Margolin, 101 P.2d 818, 
187 Okl. 136—Cities Service Gas 
Co. V. Bggers, 98 P.2d 1114, 186 
Okl. 466, 126 A.L.R. 1278—Okla- 
homa City v. Lyer, 61 P.2d 660, 
177 Okl. 620—Town of Sentinel v. 
Boggs, 61 P.2d 654, 177 Okl. 623— 
Gypsy Oll Co. v. Brlghtwell, 49 P.2d 
800, 174 Okl. 619—^Town of Senti¬ 
nel V. Rlley, 43 P.2d 742, 171 Okl. 
633—Small v. Comer, 43 P.2d 716, 
171 Okl. 418—Texas Co. v. Alred, 
28 P.2d 666, 167 Okl. 128—Roxana 
Petroleum Corporation v. Dormire, 
18 P.2d 644, 161 Okl. 262—Toombs 
V. Cummings, 3 P.2d 177, 151 Okl. 
166—Bell V- Tackett, 272 P. 461, 134 
Okl. 164—Tankersley v. Per r in, 238 
P. 863, 113 Okl. 68—Phoenix Ins. 
Co. of Hartford, Conn., v. School 
Dist. No. 132 of Comanche County, 
228 P. 489, 491, 102 Okl. 261, quot- 
ing CoxptLS Juris—Selby Oil & Gas 
Co. V. Rogers. 221 P. 1012, 94 Okl. 
269. 

Or.—Camine v. Tibbetts, 74 P.2d 974, 
168 Or. 21—^Pidelity Sec. Corpora¬ 
tion V. Brugman, 1 P.2d 131, 137 
Or. 38, 75 A.L.R. 1333—Goldfoot 
V. Lofgren, 296 P. 843, 135 Or. 
533—Schairer v. Johnson, 272 P. 
1027, 128 Or. 409—^Laam v. Green, 
211 P. 791, 106 Or. 311—North¬ 
west Door Co. V. Lewis Inv. Co., 
180 P. 496, 92 Or. 186. 

Pa.—Cooper v, Metropolitan Life 
Ins. Co., 186 A. 126, 323 Pa. 296, 
111 A.L.R. 698—Davis v. South¬ 
ern Surety Co., 153 A. 119, 303 Pa. 
21—Steel V. Snyder, 144 A. 012, 295 
Pa. 120—Lever v. Lagomarsino, 127 
A. 462, 282 Pa. 110—Commonweallh 
Trust Co. V. Heh, 99 Pa.Super. 479 
—Commonwealth v. Blankenstein, 
81 Pa.Super. 340—Glenn v. Kittan- 
nlng Iron & Steel Mfg. Co., 62 Pa. 
Super. 168—Yorkshire Worsted 
Mills V. National Transit Co., 28 
DeLCo. 402. 

Puerto Rico.—^Del Toro v. The Mu- 
nlcipal Court, 16 Puerto Rico 80— 
De Toro v. Ct., 18 Xnierto Rico 89. 

R. I.—Comblnatlon Fountain Co. v. 
Millard, 144 A. 883, 60 R.I. 60— 
Burden v. Tax Assessors of City 
of Newport, 134 A. 9, 47 R.I. 473. 

S. C.—0’Kelley v. Mutual Life Ins. 
Co. of New York, 14 S.EL2d 582— 
Hugglns V. Broom, 199 S.B. 903, 
189 S.C. 16—Collins v. Atlantic 
Coast Line R. Co., 190 S.B. 817, 
183 S.C. 284. 

Tenn.—Keys v. Keys, 129 S.W.2d 
1108, 23 Tenn.App. 188—City of 
Clarksvllle v. Deason, 9 Tenn.App. 
274. 

Tex.—City of Corpus Christi v. Mc- 
Laughlin, Clv.App., 147 S.W.2d 676, 
error dismissed—^Indian Terrltory 
Dlumlnatlng Oil Co. v. Rainwater, 
Clv.App., 140 S.W.2d 491, error dis- 
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e is a ciear showing of abuse. If 

missed—Montgomery Ward & Co. 
V. Levy, Civ.App., 136 S.\V.2d 663, 
error dismissed, judgnitmt correct 
—.®tna Ins. Co. v. Collins. Civ. 
App., 134 S.W.2d 709—Cobb v. Tex¬ 
as & N. O. R. Co., Civ.App., 107 
S.W.2d 670, error <iismi.s.s<»d—Bettis 
V. Bettis, Civ.App.. 83 S.W.2d 1976, 
1078, citing Corpus Juris—Texas 
Pacific Coal & Oil Co. v. Taylor, 
Civ.App., 47 S.W.2d 1110—Mars v. 
Panhandle & S. F. Tly. Co., Oiv. 
App., 25 S.W.2d 1004, error dis¬ 
missed—St. Mary'H Oil Engine Co. 
V. Allen-Morrow «''o.. ("'iv.App., 30 
S.W.2d 266—r-ongenecker v. Ward 
County Water Improvement Dist. 
No. 3. Civ.App., 8 S.W.2d 306— 
Texas & P. Ry. Co. v. Moore, Civ. 
App., 7 S.W.2d[ DI»2, error dismissed 
—^B1 Paso Electric Co. v. Gamhrell, 
Civ.App., 292 S.W. 677—Spnrrow v. 
Tillman, Civ.App., 283 S.W. 877— 
Davis V. Cochrnn, Civ.App.. 275 
S.W. 423—Cattlc Tlaisrrs* Loan Co. 
V. Sutton. Civ.App.. 271 S.W. 233, 
240, citing Corpus Juris—Hartford 
Fire Ins. Co. v. Kvnn.M, ('iv.App., 
256 S.W. 487—iHmlnp Hardware Co. 
V. B. P. Klmbi^rg Co., Civ.App., 
262 S.W. 1998. afflrmed K. P, Klm- 
berg Co. v. Dunlap Hardware Co., 
Com.App., 267 S.W. 26 k Humhle 
Oll & Reftning <*o. v. Strauss, <'iv. 
App., 243 S.W. 628. 

Utnh.—In pc Hanson^K Kstate, .62 r,2d 
1103, 87 Utah riVl-Cium v, Sinelds, 
39 r.2d 348, 8K Ctnh 76- -»Sraham 
V. Ogdcn XTnIon Rj,. & l»epMt 
6 P.2d 465. 467. 79 1. qimt- 

ing Corpus Juris. 

Vt.—Holbrook <!n>ri‘ry Ci», v. Arm- 
strong, 122 A. I6S, 97 Vt. 197— 
In re Wood*s WiH, 116 A. 231. 96 
Vt. 4(17. 

Wash.—Oy.Kier v, l>ye, tli» r.2d 863, 
133 A.L.R. 720—State v. i'ity of 
Hoqulam, 286 C. 2 K«. 166 Wash. 
678, modifled on other groundn 2 h 7 
r. 670. 166 Wash. 678. 

W.Va.—Byrd w Virginian Uy. Co., 
13 S.B.2d 273. 

Wis.—Andfirson v. Kggert. 291 N.W. 
366, 234 Wi.M. 348. 

22 O.J. p 62$ not*' 11, p 627 m»t<t 13 
Ca3. 

Dlsoretiou of rsfsrss 
Mass.—Mahor v. i^omnionwcatth, 197 
N.E. 78, 291 Mass. 31.3. 

Disorstiou of mastsr 
Mass.—Cook V. City of PaU River, 
131 N.E. 346, 239 Mass. 90, 16 A. 
Ii.ri. 119, 

Board of tax appoals 

Qualificatlons of witnesses sn ex¬ 
perta in tax almtement pr«<*«*t*dings 
btifore board of tax appeal» were 
for board to doterminc.—<*ity of Kc- 
vere v. Revere Const. Com 169 N.B. 
73, 285 Mass, 243. 
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the witness has some qualifications, he should be 
permitted to testify.^S 


If, however, the testimony given by the witness 
shows clearly that his opinion is a mere guess, the 
court may nat rule that he has qualifled.*^® 


C. STATEMENTS OF FACT 


§ 459. By Ordinary Observer 

A witness Is permitted to state a fact known to or 
observed by him, even though his statement involves a 
certain element of inference. Negative statements have 
been said to be less apt to involve inferences. 

Much eflfort is expended during the trial of caus- 
es to confine the testimony of witnesses to state¬ 
ments of what they saw, heard, or otherwise ob¬ 
served, as distinguished from the inferences or opin- 
ions formed as a resuit of such observation.^O The 
distinction is, however, one which it is in many cas¬ 


es impossible to draw,^! for the reason that the most 
simple statement of fact involves an element of co- 
ordination, induction, or inference, the fact and 
the inference being frequently so blended that they 
cannot be separated.^® The modern tendency is to 
regard it as more important to get to the truth of the 
matter than to quibble over distmctions which are 
in many cases impracticable,84 and a witness is per¬ 
mitted to state a fact known to or observed by him, 
even though his statement involves a certain ele¬ 
ment of inference.®® Nonexperts may testify to 


Wbexe snbject of Inanlry Is technl- 
cal, Involved, or sdentlflc 

As the subject of inquiry becomes 
more technical, mvolved, or scientific, 
the trial court must exercise greater 
care in exercising its reasonable dis- 
cretion in determining qualifications 
of witnesses.—New York Life Ins. 
Co. V. Kuhlenschmidt, Ind., 33 N.lffl. 
2d 340. 

78. Tex.—Cattle Kaisers* Loan Co. 
V. Sutton, Civ.App., 271 S.W. 233. 

SUght qualifications 

Permitting testimony is not error 
if witness has even slight qualiflca- 
tions.—Lutz V. Allegheny County, 196 

A. 1, 327 Pa. 587—Davis v. Southern 
Surety Co., 153 A, 119, 302 Pa, 21— 
Delaware & C. Steam Towboat Co. 
v. Starrs, 69 Pa. 36—^Yorkshire 
Worsted Mills v. National Transit 
Co., 28 Del.Co. 402. 

Beasonable qualifications 

If any reasonable qualifications can 
be established for expert witness, the 
objection to qualification goes to the 
weight rather than the admissibility 
of the expert testimony.—^Wray v, 
Fairfield Amusement Co., 10 A.2d 600, 
126 Conn. 221. 

The fact that a witness is not 
weil qualifled to give opinion evi- 
dence affects the weight and not 
the admissibility of his evldence.— 
Cincinnati St, Ry. Co. v. Hickey, 163 
N.E. 310, 29 Ohio App. 399. 

79. Tex.—^Peterson v. Grayce 011 
Co., Clv.App., 37 S.W.2d 367, af- 
fiirmed Grayce Oll Co. v. Peterson, 
98 S.W.2d 781, 128 Tex. 660. 

80. N.C.—Jordan v. Glickman, 14 S. 

B.2d 40, 219 N.C. 388. 

Tenn.—Black Diamond Collieries v. 
Gibbs, 32 S.W.2d 1041, 1042, 161 
Tenn. 413, quotlng Corpus Jtixls. 

22 C.J. p 627 note 20. 

81. Tenn.—^Black Diamond Collieries 


V. Gibbs, supra, quoting Corpus 
Juris. 

22 C.J. p 628 note 21. 

82. Tenn.—Black Diamond Collieries 
V. Gibbs, supra, quoting Corpus 
Juris. 

22 C.J. p 628 note 22. 

83. Tenn.—Black Diamond Collieries 
V. Gibbs, supra, quoting Corpus 
Juris. 

22 C.J. p 628 note 23. 

84. Kan,—Smith v. Prudential Ins. 
Co. of America, 12 P.2d 793, 796, 
136 Kan. 120, citlng Corpus Juris. 

Tenn.—^Black Diamond Collieries v. 
Gibbs, 32 S.W.2d 1041, 1042, 161 
Tenn. 413, quoting Corpus Juris. 
22 C.J. p 528 note 24. 

86. U.S.—^American Glycerln Co. v. 
Eason Oil Co., C.C.A.Okl., 98 P.2d 
479, certiorari denied 59 S.Ct 107, 
306 U.S. 640, 83 L.Bd. 413, rehear- 
ing denied 59 S.Ct. 163, 305 U.S. 
672, 83 L.Ed. 436—Roberts v. U. 
S., C.C.A.Va., 60 P.2d 871, 872, cit- 
ing Corpus Juris. 

Ala.—Pollard v. Rogers, 173 So. 881, 
234 Ala. 92—Southern Building & 
Loan Ass’n v. Argo, 141 So. 646, 
224 Ala. 611—Tlllery v. Gulf Re- 
flning Co., 126 So. 872, 873, 220 
Ala. 677, citing Corpus Juxls — 
American Ry. Express Co. v. Mc- 
Minn, 99 So. 667, 19 Ala.App. 691. 
Ark.—Jewel Tea Co. v. MeCrary, 122 
S.W.2d 634, 197 Ark. 294—Ross v. 
Clark County, 46 S.W.2d 31, 33, 

185 Ark. 1, citing Corpus Juris. 
Cal.—Gray v. Bekins, 199 P. 767, 771, 

186 Cal. 389, citing Corpus Juris— 
Von Stetten v. Yellow-Checker Cab 
Co., Consolidated, 281 P. 95, 100 
Cal.App. 776—Quidera v. Lapiana, 
199 P. 667, 62 Cal.App. 460. 

Ga.—Hawthorne v. Pope, 180 S.B. 

920, 51 Ga.App. 498. 

111.—Rost V. F. H. Noble & Co., 147 
N.E. 258, 816 111. 357, reversing 
232 111.App. 430. 
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! Me.—^Johnson v. Bangor Ry. & Elec¬ 
tric Co., 131 A. 1, 126 Me. 88. 

Md.—State, for Use of Kalives, v, 
Baltimore Eye, Ear and Throat 
Hospltal, 10 A.2d 612, 177 Md. 517 
—Lange v. Affleck, 165 A. 160, 160 
Md. 696, 79 A.L.R. 1274—Living- 
ston V. Safe Deposit & Trust Co- 
of Baltimore, 146 A. 432, 167 Md. 
492. 

Mass.—Crafts v. McCobb, 21 N.E.2d 
226, 308 Mass. 172—McGrath v. 
Fash, 139 N.E. 303, 244 Mass. 327 
—Morrissey v. Connecticut Valley 
St. Ry. Co., 124 N.E. 436, 233 
Mass. 654. 

Mich.—Piles v. Arenae Tp., 201 N. 
W. 469, 229 Mich. 460. 

Minn.—Lestico v. Kuehner, 283 N.W. 
122, 204 Minn. 126. 

Mo.—Streicher v. Mercantile Trust 
Co., 62 S.W.2d 461, 463, citing Cor¬ 
pus Juris^—^Dickey v. Western Tab- 
let Co., 267 S.W. 431, 218 Mo.App. 
263—Cooper v. City of Caruthers- 
ville, App., 264 S.W. 46. 

Mont.—MeCarthy v. Anaconda Cap- 
per Mining Co., 225 P. 391, 70 
Mont. 309. 

N.Y.—In re Liquors Seized at Auto 
Inn, Plattsburgh, Clinton County, 
N. Y., 197 N.Y.S. 768, 204 App.Div. 
186. 

N.C.—^Keller v. Caldwell Purniture 
Co., 164 S.E. 674, 199 N.C. 413. 

Or.—Rhodes v. Libby, McNeill & 
Libby, 288 P. 207, 133 Or. 128. 

S.C.—Greer v. Bquitable Life Assur. 
Soc. of U. S., 185 S.E. 68, 180 & 

C. 162. 

S.D.—McCaull-Dinsmore Co. v. Hey- 
ler, 203 N.W. 606, 48 S.D. 211. 

Tenn.—^Black Diamond Collieries v. 
Gibbs, 32 S.W.2d 1041, 1042, 161 
Tenn. 413, quoting Corpus JUrls. 

Tex.—Rountree Motor Co. v. Insur¬ 
ance Co. of North America, Civ. 
App., 96 S.W.2d 650, error dis- 
missed—Texas Co. v. Andrade, Civ. 
4 j?P,, 62 S.W.2d 1063, aifirmed Cart- 
er V. Texas Co., 87 S.W.2d 1079, 
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facts Corning under their observation although the 
facts are such as are ordinarily provable by ex- 
perts.^® Questions calling for statements of fact 
which are susceptible of categorical denial are not 
objectionable as calling for conclusions.®'^ 

A witness is also permitted to deny the existence 
of a factj^s or the occurrence of an event,^^ or to 
'state that he did not know of a fact or circumstance 
which might reasonably have been supposed to have 
been known to him had it existed,^® although the 
circumstance that the inference is negative does not 
necessarily reduce its statement to one of fact.^^ 
A negative statement ,®2 as that one gave no author- 
ity,®3 had no authority,®^ had no connection,®^ in- 
terest,®® or title,®7 or oifered no inducement,®® or 
that no contract as to certain subject matter exist- 
ed,®® is less apt to involve the use of inference than 
the corresponding positive assertion, and is conse- 
quently more frequently admitted. Negative state¬ 
ments have been held inadmissible where they are ' 


conclusions rather than statements of fact.^ 

It has been said that, where facts and infcrences 
are blended to an objectionable extent, the statement 
of fact may stili be received if separable from the 
inferences to which it gives rise in the niind of the 
witness.® 

§ 460. - Facts Part of Common Stock of 

Knowledge 

Where an Inference is so usual, naturaf, or instinc- 
tive as to accord with aeneral experience, it Is admissi- 
ble as part of the common stock of knowledge. 

Where an inference is so nsual, natural, or in- 
stinctive as to accord with general experience,® its 
statement is received as substantially one of a fact— 
part of the common stock of knowledge.'* It is un¬ 
der this principle that an ordinary observer is per¬ 
mitted to identify and name objccts seen or ob- 
served by him,® which are so familiar to mankind 
in general that no special skill or training is re- 


126 Tex 888—Adkina-Polk Co. v, 
John Barkley & Co., Clv.App., 297 
S.W. 757—Baker v. Nance Bros., 
Civ.App., 294 S.W. 290. 

Va.—^Perguson v. Perguson, 192 S. 
P. 774, 169 Va. 77—Virginia Ry. & 
Power Co. v. Burr, 133 S.B. 776, 
780, 145 Va. 838, citing Oorpus JTo- 
rlB- 

22 C.J. p 628 note 26. 
se. W.Va,—-Willia v. Norfolk & W. 
Ry. Co., 123 S.E. 686, 96 W.Va. 
646. 

87, Fla.—^Liddon v. Board of Public 
Inatruction for Jackson County, 
176 So. 806, 128 Fla. 838. 

88. Ala-—Mobile & O. R. Co. v. Wat- 
son, 130 So. 199, 221 Ala. 686. 

Ga.—Seaboard Air Line Ry. Co. v. 

Toung, 148 S.B. 757, 40 Ga.App. 4. 
Mo.—^Marahall v. Kanaaa City, 249 S. 

W. 82, 297 Mo. 304. 

Vt.—Button V. Knigbt, 115 A. 499, 
95 Vt. 381. 

22 C.J. p 530 note 26. 

S9- lowa.—Tamingo v. Frelberg, 176 
N.W. 791, 188 lowa 788. 

22 C.J. p 680 note 27. 

90 . Mo.—^Dodd V. Terminal R. Asa’n 
of St. Louis, App., 108 S.W.2d 982. 

22 C.J. p 530 note 28. 

91, Ind.—Stevens v. Leonard, 66 N. 
B. 27, 164 Ind. 67, 77 Am.S.R. 446. 

22 C.J. p 680 note 29. 

98. Conn.—^Pox v. Shanley, 109 A. 
249, 94 Conn. 350. 

Ga.—^Harrlaon v. Central Georgla Au- 
, tomotive Co., 121 S.B. 689, 31 Ga. 
App. 603. 

22 C.J. p 639 note 15. 

93. Qa.—J: C. Lysle Milllng Co. v. 

- WMtfleld Grocery Co., 106 S.B* 8 
26 Ga.App. 216. 


lowa.—Lozler v. Graves, 69 N.W. 286, 
91 lowa 482. 

Tex.—^Featheraton v. Greer, Civ.App., 
169 S.W. 912. 

94. Ind.—^Kaufman v. American 
Surety Co., 166 N.B. 615, 89 Ind. 
App. 393. 

Tex.—Keen & Woolf Oil Oo. v. Pul- 
enwlder, Civ.App., 284 S.W. 822. 

I 95. Minn.—^Marcotte v. Beaupre, 15 
Minn. 162. 

Tex.—San Antonio & A. P. R. Co. v. 
Brooklng, Civ.App., 61 S.W. 637. 

93, U.S.—^Bimore County, Ala., v. 

Moon, C.C.A.Ala., 293 F. 297. 

22 C.J. p 639 note. 18. 

97. Ala.—^Norton v. Linton, 18 Ala. 
690. 

98. Cal.—^People v, Jackaon, 71 P. 
666, 188 Cal. 462. 

99. Ala.—Solomon v. Rogers, 98 So. 
370, 210 Ala. 428. 

Cal.—Steinhofer v. Georgesen, 202 P. 
360, 64 Cal.App. 550. 

1. Colo.—^Miller v. Colorado Dis- 
count Corporation, 261 P. 1049, 80 
Colo. 366—General Accident, Fire 
& Life Assur. Corporation, Limit¬ 
ed, of Perth, Scotland, v. Cohen, 
216 P. 622, 73 Colo. 469. 

N.Y.—Brlto V. City of New York, 5 
N.Y.S.2d 619, 264 App.Div. 896. 

2. Wash.—Tllden v, Qordon, 74 P 
1016, 34 Wash, 92. 

a N.H.—Gardner v. Commerclal 
Mach. Co., 111 A. 317, 79 N.H. 462. 
N.C.—Street v. Brskine-Ramsey Coal 
Co.. 146 .S,B. 11, 13, 196 N.C. 178, 
quotlng OorpuB Juri*—Kepley v 
Kirk, 132 S.B. 788, 790, 191. N.C. 
690, quoting Oorpug Jnxls. 

Tenn.—National Life & Accident Ins. 
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Co. V. Follett, 80 S.W.2d 92. 168 
Tenn. 647. 

22 C.J. p 530 note 31. 

4. Mo.—Adams v. Carlo, App., 84 
S.W.2d 682—^Davis v. Geigpr, App., 
212 S.W. 384. 

N.Y.—Goldsteln v. lOquitaMe Life 
Asflur. Soc. of IT. S., 289 N.Y.S. 
1064, 160 Ml«c. 364. 

N.C.—State v. Atlantic In* & Coni 
Co., 188 R.E, 412, 418, 210 N.<\ 742, 
quoting Corpus Jurls—Lambcrt v. 
Caronna, 175 S.K. 303, 301, 206 N. 
C. 616, quoting Corpus Juris—Btitc- 
man v. Brook.s, 167 «.K. 627, 632, 
204 N.C. 17$, quoting Corpus Juris 
—Street v. BrHkine-Ham.scy Coal 
Co., 145 S.E. n, 13, 196 N.<\ 17«. 
quoting Corpus Juris— Kt*pUty v, 
Kirk, 133 S.E. 7S8, 790, 191 N.C. 
690, quoting Corpus J’uns. 

Tex.—Williams v. Hali, Civ.App.. 111 
S.W.2d 803. 

22 C.J. p 530 note 32. 

Time of reaotion 

In aclions by pasHongor against 
driver of automobile which «truok 
rear of another automohile which 
came to sudden «top at lnt<T.si*ction, 
evidence on bohalf of driver, that a 
driver who knowa he has to atop 
automobile can make a lltlle quick- 
er atop than one who does not know 
it and who has to react and put foot 
on brake, was competent, at least 
in frlal courfs discretion. as being 
testimony either of an expert or of 
a layman, even if the evidenc<f bore 
on a main issue.—^Welss v. Wassei^ 
man, N.H., 15 A.2d 861, 

6. N.J.—Murphy v, North Jersey 
St. R. Co^ 80 A. 331, 81 N.J.Law 
706, 36 L.R.A.,N.S., 592, reversing 
73 A. 1119. 

22 C.J. p 631 note 33- 
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quired to identify them,* and to summarize the re¬ 
suit of his observation of familiar phenomena.^ 

§ 461. - Complex or Collective Facts 

A wltness may state his concluslon, usually called a 
shorthand statement of fact, where the facts are known 
to him but are so numerous and of such complexfty that 
it Is practically fmposslble to reproduce or adequatefy 
describe them to the Jury. 

The statement may stili remain one substantially 
of fact, although one of some complexity,^ provided 
the mental process which immediately gives rise to 
the statement has been one of coordinating separate 
facts into one more complicated rather than the 
deduction or induction of a new fact by a process 
of reasoning.9 The rule in this respect is that 
where numerous impressions of a more primary or- 
der are blended into a composite fact of more com¬ 
plex but stili inevitably recognizable nature, and it 
is practically impossible to reproduce or adequately 


describe to the jury the primary facts on which the 
witness* inference as to the existence of the ulti¬ 
mate fact is based, the ultimate fact may be stated.^® 

§ 462. - Subjects of Testimony in Gener¬ 

al 

The various subjects of testimony of ordinary ob- 
servers are considered in detail in §§ 463-471. 

Examine Pocket Parts for later cases. 

§ 463. -Animals 

So long as their testimony consists of statements of 
fact, ordinary observers may testify to matters relating 
to animals, but their opinions or conclusions must be 
rejected. 

A witness has been permitted to state where and 
by whom an animal was raised;^^ the condition of 
cattlei2 on delivery by a carrier;!® whether the 
temper of the animals was good or bad;!^ the ef- 


a Fla.—Gantlinff v. State, 23 So. 

867, 40 Fla. 237. 

22 C.J. p 631 note 34. 

7. S.C.—Lamb v. Southern R. Co., 
67 S.E. 958, 86 S.C. 106, 138 Am. 
S.R. 1030. 

22 C.J. p 631 note 36. 
a lowa.—Lee v. Kirby, 191 N.W. 
866, 867, 196 lowa 441, clting Cor¬ 
pus Juris. 

22 C.J. p 531 note 36. 

9. Ala.—Mobile, J. & K. C. R. Co. v. 

Hawkins, 61 So, 37, 163 Ala. 665. 
22 C.J. p 631 note 37. 
la U.S.—Pillsbury Flour Mills Co. 
V. Miller, C.C.A.MO,, 121 F.2d 297 
—Parker v. Blgrin, C.C.A.Tenn., 6 
P.2d 662—New Tork Life Ins. Co. 
V. Mason, C.C.A.Mont., 272 F. 28. 
Ala.—Holraan v. Brady, 3 So.2d 30— 
McPherson v. Martin, 174 So. 791, 
234 Ala. 244—Pollard v. Rogers, 
173 So. 881, 234 Ala. 92—Rowe v. 
Alabama Power Co., 167 So. 324, 
232 Ala. 267—^Alabama Power Co. 
V. Jackson, 166 So. 692, 232 Ala. 
42—Hancock v. Oliver, 164 So. 671, 
574, 228 Ala. 548, citing. Corpus 
Juris—^Acme Machine & Welding 
Co. V. Home Industry Iron Works, 
135 So. 183, 184, 223 Ala. 248, Quot- 
ing Corpus Juris—Louis Werner 
Sawmill Co. v. Vinson & Bolton, 
124 So. 420, 220 Ala. 210—^Louls- 
ville & N. R. Co. v. Steverson, 124 
So. 206, 220 Ala. 158—J. H. Arnold 
& Co. V. Glbson, 113 So. 26, 216 
Ala. 314—Hollingsworth v. Corbin, 
101 So. 843, 844, 212 Ala.. 104, cit¬ 
ing Corpus Juris—^Hilburn v. Mc- 
Klnney, 96 So. 61, 209 Ala. 229— 
Shelby Iron Co. v. Cole, 96 So. 47, 
208 Ala. 667—Standard Cooperage 
Co. V. Dearman, 86 So. 637, 204 
Ala. 563. 

Ark.—Cahill v. Bradford, 287 S.W. 
695, 172 Ark. 69. 


Kan.—Gilbreath v. Pralrie Oil & Gas 
Co., 278 P. 707, 128 Kan. 618. 

Mf|,ss.—Gentile Flour & Products Co. 
V. Moschella, 146 N.B. 721, 261 
Mass. 612. 

Mo.—Sullivan v. Union Electric 
Light & Power Co., 66 S.W.2d 97, 
331 Mo. 1066—Grifflth v. Con¬ 
tinental Casualty Co., 263 S.W. 
1043, 299 Mo. 426—Osbome v. 

Wells, App., 211 S.W. 887. 

Mont.—McCarthy v. Anaconda Cop- 
per Mining Co., 226 P. 391, 70 Mont. 
309. 

Neb.—^McCann v. Omaha & Council 
Bluffs Street Ry. Co., 222 N.W. 
633, 117 Neb. 786. 

N.C.—Pack V. Katzin, 1 S.B.2d 666, 
216 N.C. 233—Teseneer v. Henriet- 
ta Mills Co., 184 S.B. 636, 209 N. 
C. 616. 

Pa.—In re Culhane^s Estate, 2 A.2d 
667, 133 Pa.Super. 339, affirmed 6 
A.2d 377, 334 Pa. 124. 

Tex.—Beaumont, S. L. & W. Ry. Co. 
V. Schmidt, 72 S.W.2d 899. 123 Tex. 
680, affirming, Civ.App., 46 S.W.2d 
734—Magee v. Paul, 221 S.W. 264, 
110 Tex. 470, answering certifled 
quesUons, Clv,App., 169 S.W. 326, 
and answers conformed to, Civ. 
App., 224 S.W. 1118—Southern 
Pine Lumber Co. v. Whiteman, Civ. 
App., 104 S.W.2d 636, error dis- 
missed—Dave Lehr, Inc., v. Brown, 
Civ.App., 68 S.W.2d 886, reversed 
on other grounds 91 S.W.2d 693, 127 
Tex. 236—Texas Co. v. Andrade, 
Civ.App., 62 S.W.2d 1063, affirmed 
Carter v. Texas Co., Com.App., 87 
S.W.2d 1079—Dunlap Hardware 
Co. V. E. F. Elmberg Co., Civ.App., 
262 S.W. 1098, affirmed E. F. Elm¬ 
berg Co. V. Dunlap Hardware Co., 
Com.App., 267 S.W. 268—^Hines v. 
Collins, Civ.App., 227 S.W. 332. 

Vt.—Boll4s V. City of Montpelier, 
10» A. 666, 93 Vt.. 613. - 
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Va.—Ferguson v. Ferguson, 192 S.B. 
774, 169 Va. 77—Virginia Ry. & 
Power Co. v. Burr, 133 S.B. 776, 
780, 146 Va. 338, citing Corpus Ju¬ 
ris. 

W.Va.—Thomas v. Monongahela Val- 
ley Tractlon Co., 112 S.B. 228, 90 
W.Va. 681. 

22 C.J. p 631 note 38—46 C.J. p 811 
note 60, 61. 

Determlnatlon of admlsslbility 
Where the admissibility of a lay 
witness’ conclusion based on actual 
observation but not formed until lat¬ 
er is in Question, whether observa- 
tions of witness ■ are sufficiently 
within his memory so that results 
following therefrom by way of con¬ 
clusion and Inference are reliable is 
important, since his testimony is not 
a mere '*opinion” but a “conclusion 
of fact”, to which his Judgment, ob¬ 
servation, and common knowledge 
has led him.—Copithorn v. Boston 
& M. R. R., 36 N.E.2(1 254, 309 Mass. 
363. 

Oplnlon evideoice is Inadmissible 
unIesB subject of inquiry is so in¬ 
definite as not to be subject to direct 
proof and concems matter regarding 
which Jurors are incapable from 
want of experience or knowledge of 
subject of drawing proper conclu¬ 
sions from evidence.—^Miller v. Great 
American Ins. Co. of New Tork, Mo. 
App., 61 S.W.2d 206. 

11. Fla.—Jones v. State, 69 So. 892, 
64 Fla. 92, L.R.A. 1916B 71. 

12. Tex,—Gulf, C. & S. F. R. Co. 
V. Kimble, 109 S.W. 234, 49 Tex. 
Civ.App. 622. 

22 C.J. p 633 note 40. 

13L Ala.—Southern R. Co. v. Procter, 
57 So. 613, 3 Ala.App. 413. 

14. 111.—Cole V. Bast St. Louis, 168 
111.App. 494. 
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fect of loading on cows in a certain condition 
that a mule was gentle;^® that a horse was a “bad 
actor,”^J or a good, safe driving horse that an 
animal was frightened that a new object in a 

highway was likely to frighten horses;^® and that 
a horse had a “nice round hoof.”^^ On the other 
hand, a witness will not be permitted to state his 
opinion or conclusion as to the character of an ani¬ 
mal ;22 defects in an animal fitness of horse for 
a lady to drive;24 what is likely to frighten^s or 
injure^® animals, or what may be approached by 
them with safety.27 

§ 464. - Business and Conduct Thereof 

The ordlnary witness may testify to matters of fact 
wIth relatlon to business and the conduct thereof; but 
matters of opinfon or concluslons are fnadmissible. 

A witness has been permitted to testify as to 
the existence of a market for farm products at a 
particular place,28 that a business was an estab- 
lished business ;29 the correctness of an account;®® 
that the authority of a traveling salesman of a Cor¬ 
poration was limited to his taking orders subject to 
approval by the Corporation;®^ that the purpose of 
the witness, an agent, in sending an order to his 
Principal was “for confirmation that one’s books 
were kept according to the usual business system in 


similar ’ enterprisesthat expenses of a branch 
were paid before remittaiices were made to the main 
office the attitude of a Corporation with refer- 
ence to the matter in controversy that an auto- 
mobile was used for business purposes,®® and was 
being so used at a particular time;®*^ the position 
or relation of the witness to the business;®® that 
. a particular officer was in charge of a corporationes 
business;®® the duties of a foreman,**^ who con- 
trolled workmen;^^ who was in charge of work;**® 
and that an employee hired and discharged other 
employees.'*® On the other hand, under the rule 
that a witness may not be permitted to state his 
opinions or conclusions, it has been held that a 
witness may not state that onc operated his busi¬ 
ness under a fictitious name,^^ or whether there 
was competition and the ruic has been applied 
to exclude opinion evidcnce as to the balance of an 
account;^® manner in which a simple account was 
kept;47 correctness of an account;^® conduct of 
business by receivers;^® managcmont of a busi¬ 
ness;®® mismanagement by employee;®^ who seemcd 
to be manager;®® the powcrs of a Corporation:®® 
whether a foreign Corporation was doing business 
in the state matters which, although relating to 
a particular trade or business, involve no speciai 


1&. Tex.— st. Louis, B. & M, Ky. 
Co. V. Liane, Civ.App., 248 S.W. 69. 

18. Ala.—^Alabama Cons., Coal & 
Iron Co. V. Cowden, 56 So. 984, 175 
Al€L 108. 

17- Mlch.—^Dyer v. People*a Ice Co., 
164 N.W. 136, 188 Mich. 203. 

18- N.H.—Simoneau v. Keene Elec¬ 
tric R. Co., 100 A. 651, 78 N.H. 363. 

19. 111.—Ward V. Meredith, 77 N.E. 
118, 220 111 . 66, afflrmlngr 122 111 . 

App. 159. 

22 C.J. p 638 note 46. 

20- Conn.—Clinton v. Howard, 42 
Conn. 294. 

21. Ohio.—^Palmer v. Cowle, 27 

Ohio Cir.Ct. 617. 

22. 111.—Chicago & A. R. Co. v. 
Huckkuck, 64 N.E. 858, 197 111. 304. 

22 C.J. p 493 note 80—3 C.J. p 161 
note 96. 

23. lowa.—Steele v. Andrews, 121 N. 
W. 17, 144 lowa 860. 

24. Md.—^Fletcher v. Dlxon, 68 A. 
876, 107 Md. 420. 

26- Mlch.—Smith v. Sherwood Tp., 
28 N.W. 806, 62 Mich. 169. 

22 C.J. p 497 note 54. 

28. 111.—^Brewster v. Weir, 98 111. 
App. 588. 

22 C.J. p 497 note 55. 

27. Cal.—^Kauffman v. Maler, 29 P. 

481, 94 Cal. 269, 18 L.R.A. 124. 
Mass.—Connelly v. Hamilton Woolen 
Co., 39 N.E. 787. 168 Mass. 166. 


2a Tex.—^American Rlo Grande 
Liand & Irr. Co. v. Mercedes Plan- 
tation Co., Civ.App., 165 S.W. 286. 

29. Mo.—^Dick V. Puritan Pharma- 
centical Co., App., 46 S.W.2d 941. 

30. Tex.—^Dunman v. South Texas 
Lumber Co., Civ.App., 252 S.W. 274. 

22 C.J. p 638 note 50, 51, p 535 note 

22 , 

31. Ala,—Gould V. Gates Chair Co., 
41 So. 676, 147 Ala. 629. 

32. Tex.—^Byhee v. Embree-McLean 
Carriage Co., Civ.App., 136 S.W. 
203. 

aa Tex.—German P. Ins. Co. v. 
Walker, Civ.App., 146 S.W. 606. 

34, Mo.—McCahon v. Quick Service 
Laundry Co., App., 263 S.W. 238. 

sa Tex.—Security Drillingr Co. v. 
Rathke Oil Co., Civ.App., 41 S.W.2d 
1019, error dlsxnissed. 

sa D.C,—Wagner v. Lucas, 88 P.2d 
891, 59 App.D.C. 219. 

3(7. Ala.—^Brown v. Woolverton, 121 
So. 404, 219 Ala. 112, 64 A.L.R. 640. 

3a Ala.—^Dohy v. Layton, 98 So. 9, 
210 Ala. 303. 

39. Ala.—^Kartus Department Stores 
V. Deason, 109 So. 761, 216 Ala. 97. 

40ii 111.—^Western Stone Co, v. Musi- 
cal, 63 N.B. 664, 196 111. 882, 89 
Am.S.R. 326. 

Tex.—^Kirhy Lumber Co. v. Chambers, 
96 S.W. 607, 41 Tex.Civ.App. 632. 
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41. Ala,—Marl>ury Lumb4*r Co, v, 
Heinogc, 85 So. 453, 204 Ala. 241. 

22 C.J. p 534 noto 56. 

42. Ala.—Mnrbury Lumhor Co, v. 
Heinegro, 85 So. 453, 204 Ala. 241. 

43. Tex.—Kirby I^umbor Co. v. Wil¬ 
liams, Civ.App., 159 S.W. 309. 

44. Cal.—Poslor v. Rawlins, App., 
111 P.2d 380. 

4a Neh.—Optioal 0«>. v. 

270 N.W. 667, 132 Nob. 26. 

46. N.Y.—Smith v. Castle, 8l N.Y. 
S. 18, «1 App,Dlv. $3K. 

47. Pa.—Ryder v. Jacoba, 38 A. 471, 
182 Pa. 624. 

48. Colo.—^Wahl V. Iiaraon, 20i P. 
48, 70 Colo. 274, 

Tex,—Webb v. Smith. Civ.App., 288 
S.W. 624. 

49. Mo.—Blanko v. C. P. Blanko Tea 
& Goffee Co., App..*124 S.W.2d 568. 

50. Cal.—People v. Bidloman, 38 P. 
502, 104 Cal. 608. 

Tex.—Arndt v. Boyd, Civ.App., 48 S. 
W. 771. 

61. Ala.—^Bass Furnace Co. v. Glass- 
oock, 2 So. 316, 82 Alo. 452, 60 Am. 
R. 748. 

62. lowa.—Oberholtzor v. Hazen, 61 
N.W. 866, 92 lowa 602. 

63. Mont.—^Alley v. Butte Western 
Mining? Co., 251 P. 517, 77 Mont. 
477. 

64. N.T.—^M. S. Huey Co. v. Roth- 
feld, 84 N.Y.S. 883. 
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training or are easily explained,55 as, for instance, 
adjustment of Insurance losses,®® bookkeeping,^^ 
freighting,®^ nautical matters,^^ noninsurability of 
an habitual drunkard,®^ outlays of a factor,pack- 
ing of bark,®2 piling of bark®® or lumber,®^ string- 
ing wires,®® or unloading tiles.®® 

§ 465. - Contracts, Sales, and Mortgages 

Ordinary wltnesses are permitted to testify to 8tate> 
ments of fact relative to contracte, sales, or mortgages, 
but opinions or concluslons of such wltnesses are Inad- 
missible. 

A witness has been permitted to state the fact of 


agreement;®^ what an agreement was®® or was 
represented to be;®® consideration whether he 
consented to a variation of a contract to which he 
was a party;7i whether he ratified or agreed to a 
transaction;'^^ whether there was performance un¬ 
der the contract;*^® whether Services were rendered 
under a contract the manner in which plaintiff 
performed Services and that the Services were the 
best plaintiif was able to perform under the cir- 
cumstances;*^® completion of work according to 
contract;*^® that items of an account were delivered 
to, and used by, defendant that a sale*^® or pur- 
chase*^® was made; whether he was the purchaser 


55. 111.—Illinois Cent. R. Co. v. Peo- i 
ple, 33 N.E. 178, 143 111. 434, 19 
L.R.A. 119. 

56. lowa.—Williams v. Niagara F. 
Ins. Co., 50 lowa 561. 

57. Conn.—Irving v. Shethar, 42 A. 
258, 71 Conn. 434. 

Tex.—McKay v. Overton, 65 Tex. 
82. 

58. Md.—S tumor e v. Shaw, 11 A. 
360, 68 Md. 11, 6 Am.S.R. 412. 

59. Mass.—Perkins v. Augusta Ins. 
& Banking Co.. 10 Gray 312, 71 Am. 
D, 654. 

60. N.Y,—Rawls V. American Mut. 
L. Ins. Co., 27 N.Y. 282, 84 Am.D. 
280. 

61. U.S.—Patten v. U. S., 15 Ct.Cl. 
288. 

ea. Vt. — Brown v. Doubleday, 17 A. 
135, 61 Vt. 523. 

63. Vt.—Brown v. Doubleday, supra, 

64. lowa.—Baldwin v. St. Louis, K. 
& N. R. Co., 25 N.W. 918, 68 lowa 
37. 

65. Mass.—Meeban v. Holyoke St 
R. Co., 72 N.E. 61, 186 Mass. 511— 
Plynn v. Boston Electric Light Co., 
50 N.E. 937, 171 Mass. 395. 

66. Or.—^Nutt V. Southern Pac. R. 
Co., 35 P. 653, 26 Or. 291. 

87. Ala.—Gaston v. McDonald, 124 
So. 208, 220 Ala. 156. 

Md.—Fleischmann v. Clark, 111 A. 
861, 137 Md. 171. 

Mass.—^New York Cent. R. Co. v. 
Central Vermont Ry. Co., 136 N.E. 
826, 243 Mass. 66. 

Tenn.—^Walgreen Co. v. Walton, 64 S. 

W.2d 44, 16 Tenn.App. 218. 

Tex.—Farmers' Mill & Elevator Co. 
V. Hodges, Civ.App., 248 S.W. 72, 
reversed on other grounds, Com. 
App., 260 S.W. 166. 

22 C.J. p 534 note 58, p 639 note 10. 
Oontraot of employmejit 
Wbere plaintiff, after a talk with 
B relative to going to work as a 
palnter on bulldings belonging to 
the W estate, reported for work and 
met G, agent of estate, a statement 
by G that plaintiff “was worklng for 


us, the W. estate,** and that the es¬ 
tate would not pay more than forty 
cents an hour, was not a mere con- 
clusion or opinlon on the meaning of 
the contract made by B, issue being 
whether B was an employee of de¬ 
fendant or independent contractor.— 
Porter v. Withers Estate Co., 210 S. 
W. 109, 201 Mo.App. 27. 

68. U.S.—^New York Life Ins. Co. v. 
Rees, C.C.A.MO.. 19 F.2d 781. 

Ala.—Tennessee River Nav. Co. v. 

Walls, 96 So. 266, 209 Ala. 820. 
Ark.—Black v. Hogsett, 224 S.W. 439, 
146 Ark. 178—^Johnson v. Mis- 
souri Pac. R. Co., 224 S.W. 427, 144 
Ark. 808. 

Colo.—Caldwell v. States, 6 P.2d 1, 89 
Colo. 529. 

Ga.—-Mallory v. Clay County, 169 S. 
E. 578, 173 Ga. 59. 

111.—^Kirchner v. Morrlson, 160 N.E, 
690, 820 111. 236. 

lowa.—Linnemann v. Kirchner, 178 
N.W. 899, 189 lowa 336—Qualley v. 
Citizens' Sav. Bank, 177 N.W. 639, 
188 lowa 1212. 

Mass.—New York Cent. R. Co. v. 
Central Vermont Ry, Co., 186 N.E. 
825, 243 Mass. 56. 

Okl.—Hudson v. McGraw-Bearly 
Lumber Co., 86 P.2d 512, 169 Okl. 
160. 

Tex.—Schebesta v. Stewart, Civ. 
App., 37 S.W.2d 781, error dis- 
mlssed—Rhodes v. Bryson, Civ. 
App., 272 S.W, 617. 

22 C.J. P 616 note 63, p 634 note 59. 
Temu of lease 

In action by fllling station pro- 
prletor against oil company on com- 
mission contract, propri 0 tor*s testi- 
mony concerning statements by com- 
pany’a agent that purpose of aUeged 
modifying contract was to glve pro- 
prletor a little more money was held 
statement of mateiial fsuct regard- 
ing terms of lease or commission 
contract, and not mere expression of 
opinion, as regards right to recover 
on orlginal contract.—Standard Oil 
Co. V. Myers, 169 So. 812, 232 Ala. 
662. 

69. Ala,—Roth Shoe Mfg. Co. v. 
Kartus, 99 So. 772, 19 Ala.App. 
612. 


70- Cal.—^Ryckman v. Fox Fllm 
Corporation, 206 P. 431, 188 Cal. 
271. 

22 C.J. p 536 note 56, p 639 note 7. 

71. S.C.—Providence Mach. Co. v. 
Browning, 62 S.B. 117, 72 S.C. 424. 

72- Ga.—^Hawthorne v. Pope, 180 S. 
E. 920, 51 Ga.App. 498«. 

73. Ga.—^Arkansas Fuel Oil Co. v. 
Andrews Point Co., 18 S.E.2d 738, 
64 Ga.App. 595. 

Mass.—Tirrell v. Anderson, 138 N.E. 

569, 244 Mass. 200. 

Mo.—Globe American Corporation v. 
Miller, 131 S.W.2d 340. 234 Mo.App. 
263—Thos. Cusack Co. v. Lubrite 
Reflning Co., App., 261 S.W. 727. 
Tex.—Great Southern Oil & Reflning 
Ass*n V. Cooper, Civ.App., 231 S.W. 
167. 

74- lowa.—Jamison v. Weaver, 46 
N.W. 996, 81 lowa 212. 

75- Ga.—Sinclair v. Kelly, 177 S.E. 
348, 50 GaApp. 135. 

79. Cal.—Taylor*s Estate, 28 P. 603, 
92 Cal. 564. 

77. Tex.—^Dunman v. South Texas 
Lumber Co., Civ.App., 252 S.W. 
274. 

7B. Ala.—Hamilton v. 0’Rear, 141 
So. 565, 224 Ala. 625. 

Ark.—Hinkle v. Lassiter, 218 S.W. 
826, 142 Ark. 223. 

Ga.—Terrell County v. City of Daw- 
son, 168 S.B. 47, 172 Ga. 403. 
Kan.—^Finley v. Pierce, 244 P. 2, 120 
Kan. 474. 

Md.—Eastem Shore Trust Co. v. 
Lockerman, 129 A. 915, 148 Md. 
628. 

Tex.—Magee v. Paul, 221 S.W. 264, 
110 Tex. 470, answering certifled 
questions, Civ.App., 169 S.W. 326, 
and answers conformed to, 224 S. 
W. 1118. 

22 C.J. p 634 note 61. 

79- lowa.—Frahm & Dugdale v. 
Douglas & Thompson, 188 N.W* 
805. 

S.D.—Ward v. Reisdorf, 226 N.W. 

839, 55 S.D. 322. 

22 C.J. p 634 note 62. 
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of property in dispute;SO that he bought the logs 
on certain land cut by a purchaser of standing tim- 
ber, but not removed within the time fixed for the 
cutting and removal of timbers that he was 
ready, willing, and able to comply with the terms of 
sale of certain property,-82 that he never received 
or accepted a deed;83 ^hy delivery of deed was de- 
layed;84 what were the profits on a sale of real- 
ty;85 whether he knew that an amount due on a 
mortgage was correct;®® whether money was lent 
or paid by one party to a contract to the other ;87 
and he may be permitted to answer questions as to 
dthers than himself interested in the purchase of 
property.88 Jt has also been held proper for a wit- 
ness to state that a broker’s efforts influenced him 
to make a purchase that deeds, notes, and mort¬ 
gage were delivered to parties to an exchange con¬ 
tract that the buyer of goods did not consent 


to the retaking and selling of them for his account 
by the seller;»! that plaintilf got the benefit of a 
loan in payment of a debt;»^ that one signed a note 
as maker;93 that credit for the amount sucd on was 
given defendant and not the company of which he 
was an officer;^^ that a Icase of property was re- 
newed;2® who represented a party to a transac- 
tion;96 and whether an insurance policy was de¬ 
livered. 2*^ 

Where, however, it is a mere conclusion or opin- 
ion of the witness, he will not bc permitted to state 
whether there was a contract what the contract 
was what the intention of the parties was that 
a written instrument expresses the intention of the 
parties ;2 what instructions were given to an agent 
making a contract whether there was considera- 
tion;4 that a contract was transferred;^ or wheth¬ 
er the contract was performed^ or could have been 


80. Ala.—^Driver v. King, 40 So. 316, 
146 Ala. 685. 

81. N.C.—^Frank Hltch-Lumber Co. 
V. Brown, 76 S.B. 714, 160 N.C. 281. 

88. lowa.—^Fisher v. Skidmore Land 
Co., 179 N.W. 152, 189 lowa 883. 

Tex.—^Lundell v. Allen, Clv.App., 244 
S.W. 1098. 

22 C.J. p 634 note 65, p 686 note 13. 

83. lowa.—Renshaw v. Dlgnan, 106 
N.W. 209, 128 lowa 722. 

84. Ind.—Kolling v. Martin, App., 
33 N.B.2d 808. 

85. Ui.—Grossky v. DeVoney, 179 
IllA-pp. 63. 

88. Ala.—Baker v. Lauderdale, 89 
So. 299, 14 Ala.App. 244. 

87. Ala.—^Blrmingham Paint & 
Roodng Co. V. Gillesple, 60 So. 
1032, 163 Ala. 408. 

88. Ala.—^Espalla v. Lyon Co., 146 
So. 398, 226 Ala. 235. 

89. Colo.—^Minneapolis Steel & Ma- 
chlnery Co. v. Teggy, 194 P. 362, 
69 Colo. 313. 

Ga.—Wilcox v. WUcox, 119 S.E. 446, 
31 Ga.App. 486. 

lowa.—Thomas v. Wyckolf, 174 N.W. 
26, 187 lowa 148. 

98^ lowa.—In re Genslcke’s Bstate, 
237 N.W. 333. 

91. Ala.—^Pulton Bag & Cotton Mills 
V. Leder Oll Co., 92 So. 613, 207 
Ala. 350. 

98. Ala.—Mosely v. Verner, 110 So. 
895, 215 Ala. 420. 

93. Tenn.—^Duncan v. Richards, 7 
Tenn.App. 99. 

94i Ga.—Simms v. Massengale Adr 
yertising Agency, 100 S.B. 235, 24 
. Ga.App. 182. 

95. Ala.—Tlllery v. Gulf RefLning 
Co., 126 So. 872, 220 Ala. 677. 

96. Mo.—^Davis V. Geiger, App., 212 

S.W. 884. . 


97. Ala.—^Lincoln Reserve Life Ins. 
Co. V. Powler, 182 So. 37, 222 Ala. 
348. 

98. Cal.—Kerr GifCord & Co. v. 
American Distilling Co., 96 P.2d 
694, 36 Cal.App.2d 390—Evinger v. 
MacDougall, 82 P.2d 194, 28 Cal. 
App.2d 176—^Ackerman v. Channel 
Commerclal Co., 199 P. 1101, 63 
Cal.App. 259. 

lowa.—Sheldon v. Bigelow, 92 N.W. 
701, 118 lowa 686. 

Ky.—Gault v. Carpent er, 218 S.W. 
264, 187 Ky. 26. 

Mo.—Goldsberry v. Farmers Mut. 
Pire & Lightning Ins. Co. of Polk 
County, App., 86 S.W.2d 678. 
Ohlo.—Harding v. Talbott, 11 N.E.2d 
266, 67 Ohio App. ^1. 

R.I.—Di Ponzo v. Notarianni, 200 A. 
774, 61 R.I. 287. • 

99. Ala.—Woody v. Tucker, Willing- 
ham & Co., 110 So. 466, 216 Ala. 
278—McClellan v. Lyle-Taylor 
Grain Co., 87 So. 596, 205 Ala. 69. 

Cal.—^Mayfleld v. Pldelity & Casualty 
Co. of New York, 6l P.2d 83, 16 
Cal. App. 2d 611—Consolidated Irr. 
Dist. V. Crawshaw, 20 P.2d 119, 130 
Cal.App. 455, followed in 20 P.2d 
122, 130 Cal.App. 463—Turner, 

Kuhn & PrcLser v. Jones, 216 P. 
1033, 61 Cal.App. 732—^Bwing v. 
Hayward, 195 P. 970, 60 Cal.App. 
708. 

Colo.—^Anderson v. Juanlta Coal & 
Coke Co., 267 P. 400, 83 Colo. 662. 
Ga.—Tarbntton v. Duggan, 163 S.B. 
298, 45 Ga.App. 31—^Brown v. Bell, 
142 S.E. 201, 37 Ga.App. 818. 

111.—Leeper v. Gay, 263 111.App. 176. 
lowa.—Baitlnger v. Elmore, 227 N. 

W. 344, 208 lowa 1342. 

Ky.—Caudill v, John P. Gorman Coal 
Co., 46 S.W.2d 93, 242 Ky. 294. 

Mo.—Turpin v. Turpin, App., 128 S. 
W.2d* 2.79—Bonnett Brown Sales 
Service v. Klepper, '266 S.W. 993, 
218 Mo.App. 697—^Bergman v. Serv- 
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ice Gaster & Truck Co., App., 249 
S.W. 973. 

N.J.—Borus Waton, Inc. v. Tlenn, 168 
A. 484, 108 N.J.Law 514, 81 A.L.R. 
1208. 

Va.—Monroe & Monroe v. Cownc, 112 
S.E. 848, 133 Va. 181. 

W.Va.—Charles Chipman'» S«ms Co. 

V. Thomas, Fleld Co., 187 S.B. 
321, 117 W.Va. 637. 

1, Ark.—^Harria v. Ashdown Potato 
Cunng Ass'n, 284 S.W. 755. 171 
Ark. 399. 

2. Tex.—Nfshit v. UichardHon, Civ. 
App., 229 S.W. 595, diamiased for 
want of juriadiction. 

3u Wis.—Sell V. MiasiK.aippi River 
Logging Co., 60 N.W. 1065. 88 Wla. 
681. 

4. Cal.—Miller v. Henning, 21 P.2d 
231, 133 Cal.App. 410. 

111.—Moore v. Tlahn, 274 III,App. 126. 
lowa.—Strand v. ltl«*aklt‘y, 243 N.W. 

306, 214 lowa 1116. 

Kan.—^Boner v. Texas Co., 57 P.2d 
420, 143 Kan. 746. 

Tex.—Pool V, Dunnam, Clv.App., 72 S. 

W. 2d 398—Nolan v. Young. Civ. 
App., 220 S.W. 154. 

6. N.Y.—United Pn*H« v. A. «. Ai*fU 
Co., 80 N.Y.S. 464, 79 App.Div. 550. 
afllrmed 70 N.B. 1110, 178 X.V. 578 
—Mardowitz v. Goldberg, 87 N.Y.S. 
234. 

6. Ala.—^Newell ContractIng Co. v. 
Lacy, 166 So. 379, 229 Ala. 208— 
Gulf Trading Co. v. RadclifT. 114 
^o. 308, 21$ Ala. 645—I.Afayc>tte 
Ry. Co. V. Tucker, 27 So. 447, 124 
Ala- 614—Jones v. Ballard, 98 So. 
40, 19 Ala. App. 460—Baker v. 

Oreen, 84 So. 645, 17 Ala.App. 390. 
Mo.—Cantrell v, Burgess, App., 141 
S.W.2d 200—Furst v. Scally, App., 
280 S.W. 716—Johnston v. IJowney, 
App., 267 S.W. 504. 

R.I.—Cooper v. Ceco Mfg. Co., 166 A* 
690, 51 R.L 487. 
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performed,^ and the time required for perform- 
ance.S The rule excluding opinions has been ap- 
plied to exclude evidence as to ability to use wells 
the amount due on the contract approval of con- 
struction under contract beneficial nature of 
Services breach;^® capacity of employee suing 
for wages to manage other employees inconven- 
ience resulting from water being shut off from a 
residence in breach of contract liability;!® to 
whom goods were sold;^*^ what order defendant’s 
acceptance of goods was based on;^^ whether con- 
struction work was done according to the pians and 
specifications whether a transaction was a sale 
or the unusual character of a purchase .21 The wit- 
ness should not be permitted to state to whom mon- 
ey was due under a contract that plaintiff, seek- 
ing commissions as a broker, sold to other per- 
sons;23 that broker was the procuring cause of a 
sale that witness had purchasers who were ready, 
willing, and able to buy;26 or that an engagement 
was broken off. 

One who merely types an agreement as dictated 
to him by the parties may not testify as to the in- 


tention of the parties.27 

When such matters constitute the issues involved 
in the case, it is proper to exclude testimony as to 
accord and satisfaction.28 

§ 466. -Financial Condition 

Statements of fact relative to financiai condition are 
admfssible but opinions or conclusions are not. 

A witness has been permitted to testify as to the 
financiai condition of a person,29 or to whom credit 
was given.^0 However, where the testimony of a 
witness is merely the expression of his opinion, he 
will not be permitted to testify as to financiai con¬ 
ditioni^ or insolvency nor to state to whom cred¬ 
it was given.ii 

§ 467. - Health and Physical Condition 

Ordlnary witnesses may testify as to facts relating 
to Health or physical condition of thomselves or others, 
but may not state thelr opinions or conclusions thereon. 

A witness has been permitted to state the preva- 
lence of health or sickness in a neighborhood 
the health or condition of another;i5 the appear- 


Tex.—^Dimmitt Elevator Co. v. Car- 
ter, Clv.App., 70 S.W.2d 616. 

Ya.—Eorsbergr v. Zehm, 148 S.E. 

284, 160 Va. 766, 61 A.L..R. 232. 

22 C.J. P 507 note 27. 

Performance of work 

Questlon whether installalion of 
llgrhting piant In buyer’s house was 
done by seller of piant was held ob- 
jectlonable as calling for conclusion. 
—^Vest V. Night Commander Lighting 
Co., 139 So. 297, 224 Ala. 213, deny- 
Ing certiorari 139 So. 295, 24 Ala.App. 
549. 

7. Cal.—^Mllls V. Garner, 259 P. 479, 
85 Cal.App. 399—Long Beach Flsh- 
eries Co. v. Curtis Corporation, 208 
P. 372, 58 Cal.App. 318. 

8. Mo.—^Baker v. J. W. McMurry 
Contracting Co., 223 S.W. 45, 282 
Mo. 685. 

9. N.T.—Dubols V. Wllllamson, 87 
KT.S. 646, 93 App.Div. 361. 

la Ind.—^Reitemeler v. Linard, 160 
N.E. 797, 90 Ind.App. 363. 

11. Mass.—Plunger Bl. Co. v. Day, 
68 N.E. 16, 184 Mass. 130. 

12. Ala.—^Mlnniece v. Jeter, 65 Ala. 

222 . 

13. Pa.—Wright v. Barber, 113 A. 
200, 27,0 Pa. 186—Eddyside Co. v. 
Selbel, 15 A.2d 691, 142 Pa.Super. 
174. 

14. Ala.—Troy Fertllizer Co. v. Lo- 
gan, 8 So. 46, 90 Aleu 325. 

15. Ala,—^Birmingham Water Works 
Co. V. Ferguson, 61 So. 160, 164 
Ala. 494. 

N.T.—Slsson V. Tost, 12 N.T.S. 
378. 


17. Pa.—^Horowitz Rosenzweig, 96 
Pa.Super. 212. 

18. Mo.—^Bergman v. Service Caster 
& Truck Co., App., 249 SW. 973. 

19. Md.—County Coin’rs of Harford 
County V. Bel Air Suburban Im- 
provement Ass’n of Harford Coun¬ 
ty, 107 A. 348, 134 Md. 648. 

22 C.J. P 497 note 62. 

20. Mo.—Martin v. Connor, 128 S. 
W.2d 309, 233 Mo.App. 1024. 

21. 111.—Gllbert v. Kuppenhelmer, 
67 111.App. 251. 

22. Neb.—Martin v. Connell, 91 N. 
W. 616, 3 Neb. (Unoff.) 240. 

23. Tex.—Kolp V. Brazer, Civ.App., 
161 S.W. 899. 

24. Cal.—^Falkenberg v. Giacomazzi, 
200 P. 372, 53 Cal.App. 449. 

Ga.—^Washington v. Jordan, 109 S.E. 

923, 28 Ga.App. 18. 

IlL—See Regelin v. Lothgren, 207 IU. 
App. 409. 

Mo.—Shortridge v. Raiffelsen, 222 S. 

W. 1031, 204 Mo.App. 166. 

Tex.—McClory v. Schnelder, Civ.App., 
61 S.W.2d 788, error dismissed— 
San Antonio Cotton Mills v. De 
Latte, Civ.App., 43 S.W.2d 486. 

22 C.J. p 493 note 16 [b]. 

25. Cal.—^Northwestern Packing Co. 
V. Whitney, 89 P. 981, 6 CaLApp. 
105. 

26b Tenn.—^Brown v. Odill, 66 S.W. 
840, 104 Tenn. 260, 78 Am.S.R. 
914, 62 L.R.A. 660. 

27- Mich.—^Asher v. Linn, 298 N.W. 
372, 297 Mich. 699, reversed on oth¬ 
er grounds 1 N.W.2d 496. 
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28. Ala.—J. H. Amold & Co. v. Gib- 
son, 113 So. 25, 216 Ala. 314. 

29. Ala.—Street v. Browning, 87 So. 
627, 206 Ala. 110. 

lowa.—Lee v. Kirby, 191 N.W. 865, 
196 lowa 441. 

Tex.—^Western Indemnity Co. v. 
Milam, Civ.App., 230 S.W. 826, er¬ 
ror refused. 

Va.—^Budowitz v. Commonwealth, 118 
S.E. 238, 136 Va. 227. 

Wls.—Neugent Garment Co. v. U. S. 
Fidelity & Guaranty Co., 243 N.W. 
464, 208 Wis. 560. 

22 C.J. p 635 note 12. 

30. Ga.—^Reynolds v. Simpson, 74 
Ga. 454. 

31. U.S.—Gould V. U. S., Colo., 209 
P. 730, 126 C.C.A. 464. 

lowa.—^Wolfson v. Allen Bros. Ce., 94 
N.W. 910, 120 lowa 466. 

32. Kan.—State v. Myers, 38 P. 296, 
64 Kan. 206. 

Miss.—Freeman v. State, 67 So. 460, 
108 Miss. 818. 

S.D.—State v. Stevens, 92 N.W. 420, 
16 S.D. 309. 

33. U.S.—In re Weisenherg, 131 F. 
617. 

22 C.J. p 497 note 61. 

34h Mich.—^Evans v. People, 12 Mich. 
27. 

36. Ala.—Jefferson Standard Life 
Ins. Co. V. Simpson, 163 So. 198, 
228 Ala. 146. 

Md.—Lawson v. Ward, 187 A. 479, 
163 Md. 93. 

Minn.—Pryklind v. Jackson, 252 N.W. 
232„ 190 Minn. 356. 

Mo.—Godfrey v. Kansas City Llght 
. & Power Co., 253 S.W. 233,. 299 Mo. 
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ance of a person^® who had received an injury;®^ 
the nervous condition of a person before and after 
an injury, where such statements are a shorthand 
rendition of the facts;^® the temperature of a per¬ 
son, taken with an ordinary thermometerthat a 
person was helpless;^® that a person claiming to be 
totally disabled has been under the care of a doctor 
from a certain date up to the time of the trial;^^ 
that a person after injury tried ^o do ali the work 
he could;42 that certain work exhausted deceased 
person and required nearly ali the strength he had, 
as bearing on the physical condition of another,^® 
and his inability to follow an occupation on account 
of condition that a person was delirious at a cer¬ 
tain time,^® and t^-lked in an incoherent manner 
that witness, at the time of an assault on another, 
was choked so as to be unable to speak;^'^ and that 
a person talked as if he had difficulty in breath- 
ing.4® A lay witness may not diagnose disease as 
an expert, but he may testify to facts within his 


actual knowledge.49 A witness has been permitted 
to testify as to his own health or physical condition, 
his statements being in some cases regardcd as a 
collective statement of fact; and in this connection 
he may state his suffering,®® or nervous condition,®! 
injury,®^ prior condition,®® or recovery;®*^ and he 
may be permitted to state whether, in his crippled 
condition, he is able to work, the question as to 
ability calling for a collective fact.®® 

Statements of a witness as to his own health or 
physical condition are frequently admitted as infer- 
ences from sensation discussed infra § 710. 

The rule requiring the exclusion of opinions of 
witnesses has been held to exclude evidence as to 
health,.®® physical condition,®7 cause of death,®® abil¬ 
ity of a crippled chauffeur to handle a motor car,®® 
ability to stand on a wooden Icg,®® that condition 
was caused by Chemicals,®! or that injuries necessi- 
tated an operation.®^ 


472—^Brown v. Metropolitan Life 
Ins. Oo., App., 151 S.W.2d 499—Os- 
borne v. Wells, App., 211 S.W. 887. 
Or.—Shaw v. Pacific Supply Co-op., 
113 P.2d 627. 

Pa.—^Baum v. Metropolitan Life Ins. 

Co., 19 A.2d 486, 144 PaSuper. 37. 
Tex.—Shuffleld v. Taylor, 83 S.W.2d 
956, 126 Tex. 601, reversing Taylor 

V. Shuffleld, Civ.App., 52 S.W.2d 788 
—^Edwards v. West Texas Hospital, 
Civ.App., 89 S.W.2d 801, error dis- 
xnissed—^National Life & Accident 
Ins. Co. V. Bennett, Civ.App.,, 73 S. 

W. 2d 676—Stedman Prult Co. v. 
Smith, Civ.App., 28 S.W.2d 622, er¬ 
ror dlsmissed—^Zetsche v. Lawler, 
Civ.App., 26 S.W.2d 907—Oilmen’s 
Beciprocal Ass’n v. Hayes, Civ. 
App., 296 S.W. 676—Galveston, H. 
& S. A. Ry. Co. V. Ford, Civ.App., 
276 S.W. 463. 

22 C.jr. p 534 note 71. 

36. Ga.—Guaranty Life Ins. Co. v. 
Primo, 140 S.E. 780, 37 GaA.pp. 
472. 

37- Ala.—Pollard v. Rogers, 173 So. 
881, 234 Ala. 92. 

111.—Scofleld V. Wahash Ry. Co., 214 
IlLApp. 353. 

Md.—Zipus V. United Rys. & Electric 
Co. of Baltimore City, 108 A. 884, 
136 Md. 297. 

Mass.—^Mielke v. Dobrydnio, 138 N.B. 
661, 244 Mass. 89. 

Or.—Shaw v. Pacific Supply Co-op., 
113 P.2d 627. 

Tex.—^Phoenix Refining Co. v. Walk- 
er, Civ.App., 108 S.W.2d 323, error 
dlsmissed. 

22 C.J. p 634 note 72. 

Binilse on body 

Ky.—^North American Acc. Ins. Co. 
V. Caskey^s Adm’r, 292 S.W. 297, 
218 Ky. 750. 


38. Ala—^Peore v. Trammel, 102 So- 
629, 212 Ala. 325. 

Tex.—Republic Underwrlters v. How- 
ard, Civ.App., 69 S.W.2d 684, error 
dlsmissed. • 

39. U.S.—Sprencel v. U. S., C.C.A. 
Tex., 47 F.2d 601. 

40. Tex.—San Antonio Public Serv¬ 
ice Co. V. Mitchell, Civ.App., 238 
S.W. 265, error granted. 

41. Ga.—Metropolitan Life Ins. Co. 

V. Saul, 6 S.B.2d 214, 189 Ga. 1. 

42. Me.—Johnson v. Bangor Ry. & 
Electric Co., 131 A. 1, 126 Me. 88. 

43. Ind.—Pittsburgh, C., C. & St. L. 

R. Co. V. Edwards, 129 N.E. 310, 
190 Ind. 67. 

44. Or.—Tyler v. Moore, 226 P, 443, 
111 Or. 499. 

22 C.J. p 636 note 31. 

45. lowa—^Dolan v. Henry, 177 N.W. 
712, 189 lowa 104. 

46. lowa.—^Dolan v. Henry, supra 

47. Ala—^Holllngsworth v. Corbln, 
101 So. 843, 212 Ala 104. 

48. Mich.—^Loose v. Deerfleld Tp., 
163 N.W. 913, 187 Mich. 206. 

22 C.J. p 634 note 73. 

49. Ky.—^Prudential Ins. Co. of 
America v. Hodge’s Adm’x, 22 S. 

W. 2d 436, 232 Ky. 44. 

Tex.—Baker v. Adkins, Civ.App., 278 

S. W. 272. 

50. Ala.—^Whistle Bottllng Co. v. 
Searson, 92 So. 667, 207 Ala. 387. 

51. Md.—^Marine v. Stewart, 168 A. 
891, 166 Md. 698. 

22 C.J. p 536 note 41. 

58. Ind.—^Indlana Liimestone Co. v. 
Ridge, 167 N.E. 617, 89 Ind.App, 
689. 

Mass.—^Buckley v. Frankel, 159 N.B. 
459, 262 Mass. 13. 


Mo.—Hili V. Jackson, 290 S.W. 1012, 
220 Mo.App. 1302. 

Wash.—Hauer v. Cuschner, 216 P. 
833, 125 Wash. 655. 

53. Ala.—^Bnsley Holding Co. v. Kel- 
ley, 158 So. 896, 229 Ala. 650. 

Cal—^Norlh Elk Oil Co. v. Industrial 
Accident Commis.sion of California, 
264 P. 582, 81 Cal.App. 582. 

Ky.—Prudential Ins. Co. of America 
V. Downs, 64 S.W.2d 902, 251 Ky. 
208. 

Mo.—^Kinchlow v. Kansns City, K. V. 

& W. Ry. Co., 264 S.W. 416. 

Tox.—Texas Employers* Ins. Ass*n 
V. Perry, Civ.App,, 35 S.W.2d 1087, 
error refused—Ct*ntral Texas Mut. 
Life Assn V, Parrlsh, Civ.App., 23 
S.W.2d 780—Chicago, R. I. & G. 
Ry. Co. V. Bemnard, Civ.App., 290 
S.W. 292. 

54. Tex.—Texas Bmployers Ins. 
Ass'n V. Grlffls, Civ.App., 141 S.W. 
2d 687, 

65. Ala—Sloss-Sheffleld. Steel Ba 
Iron Co. V. Underwood, 85 So, 441, 
204 Ala. 286. 

Tex.—Standard Acc. Ins. Co. v, Wil¬ 
liams. Civ.App., 4 S.W.2d 1023, af- 
flrmed, Com.App., 14 S.W.2d 1016. 

66. Ky.—^Louisville & N. R. Co, v. 
Houck. 151 S.W,2d 432. 

67. Ky.—Louisville & N. R. Co. v. 
Lee, 130 S.W. 813, 140 Ky. 91. 

22 C.J. p 496 note 44. 

58. Ga—Johnson v. iEtna Life Ins. 
Co., 101 S.E. 134, 24 Ga.App. 431. 

59. Ala.—^Blalack v. Blacksher, 66 
So. 863, 11 AlaApp. 546. 

60. N.J.—^New Jersey Tract. Co, v. 
Brabban. 32 A. 217, 67 N.J.Law 
691. 

61. Miss.—P, W. Woolworth Co. v. 
Haynie, 170 So. 150, 176 Miss. 703, 

68. Tex.—Northern Texas Traction 
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§ 469 


§ 468. - Indebtedness 

Ordinary witnesses may testify aa to tacta relatlng 
to indebtedness, but opinions or conclusions are Inad- 
misslble. 

A witness may testify as to indebtedness,and, 
as a collective fact, the amount owed;®^ making of 
a loan that a loan was individualthat a loan 
was made to a wife and not to her husband;®^ that 
property purchased with borrowed money was 
pledged to the lender;®^ that a note had not been 
paid;®^ whether witness knew of the existing in¬ 
debtedness between plaintiff and defendant, where 
witness was an incorporator of defendant that 
money paid.debtor was not a loan, but the pur- 
chase price of a refund due from a garnishee pav- 
ing district;*^! and the alleged debtor may testify 
that he owes nothing.72 On the other hand, the 


rule excluding opinions or conclusions has been 
held to exclude evidence as to indebtedness,or 
responsibility therefor,'^^ settlement,^^ making of a 
loan,76 whether witness had any occasion to borrow 
money of plaintiff, t^iat a debt was not that of 
witness, but was a debt of her husband,*^* that 
checks issued showed deductions for debt claimed 
to have been paid,*^® that witness owed nothing,80 
or whether a mortgage was given as collateral se- 
curity.®! A witness cannot testify as to the ex- 
istence of an indebtedness which arises, if at all, 
as the legal effect of a proved or admitted state of 
facts.^^ 

§ 469. - Ownership and Possession of 

Property 

The general rules as to the admission of statements of 


Co. V. Gllbert. Civ.App., 282 S.W. 
850. 

63. Ala.—Shrimpton v. Brice, 20 So. 
10, 109 Ala. 640. 

N.J.—Edward Thompson Co. v. 
Weeks, 168 A. 429. 10 N.J.Mlsc. 174, 
afflrmed 164 A. 14, 110 N.J.Law 22. 
22 C.J. p 638 note 2. p 534 note 74. 

“Indebtedness ts not mere opinion, 
but fact capable of being wlthin 
personal knowledge, even though it 
may depend upon or be mixed with 
law. . . . Where indebtedness or 
some similar conoept constitutes the 
vital issue, a witness commonly is 
required to state the basic facts 
rather than the ultimate conclusion.*’ 
—Kulchinsky v. Segal, 30 N.H.2d 830, 
831, 307 Mass. 571. 

Assumptlon of debt 
In action for debt allegedly as- 
sumed by defendant, original debt- 
or*s testimony that defendant agreed 
to assume debt is not objectionable 
as conclusion.—Sloan Lumber Co. v. 
Southern Ornamental Iron Works, 
Tex.Civ.App., 66 S.W.2d 722. 

64. Ala.—^Newell Contracting Co. v. 
Wheeler, 135 So. 479, 223 Ala. 323 
—^Acme Machine & Weldmg Co. 
V. Home Industry Iron Works, 136 
So. 183, 223 Ala. 248—Cumbee v. 
Eady-Baker Grocery Co., 100 So. 
336, 211 Ala. 316—Commonwealth 
Life Ins. Co. v. Reilly, 94 So. 294, 
208 Ala. 313. 

Tex.—Barron G. Collier, Inc., of Tex¬ 
as V. Davidson-Levine, Civ.App., 
294 S.W. 223. 

WhBtheT paymexLts made 

A question to a plaintiff, whether 
he had received any other payments 
“on account of this work“ for which 
the claim is made, is not objection- 
able on the ground that a legal ques- 
tion is involved, where it is made 
ciear that the question is intended 
to ask nothing more than whether 
any other payments were made.— 


Henderson v. Murphy, 47 App.D.C. 
658. 

66. Ala.—Cole v. Varner, 31 Ala. 
244. 

66. KT.—^Davis v. Peck, 64 Barb. 
425. 

67. Ga.—^Wllliamson v. Walker, 1 S. 
E.2d 718, 187 Ga. 603. 

6a Md.—Winakur v. Sapourn, 146 A. 
342, 156 Md. 662. 

69. N.D.—Lloyd Mortg. Co. v. Ba- 
vis, 199 N.W. 869, 61 N.D. 336, 86 
A.L.R. 465. 

70. Ala.—^Newell Contracting Co. v. 
Wheeler, 136 So. 479, 223 Ala. 323. 

71. Ark.—City Nat. Bank v. Pried- 
man, 62 S.W.2d 28, 187 Ark. 854. 

72. Ala.—^Moore v. Oneonta Motor 
Co.. 137 So. 301, 223 Ala. 610. 

Ga.—^Malleable Iron Range Co. v. 
Caffey, 13 S.E.2d 722, 64 Ga.App. 
497. 

Mo.—^Algeo V. Stewart, 7 S.W.2d 470, 
222 Mo.App. 1003. 

CorrectnesB of accoiuit 
Question whether certain account 
was correct was not objectionable.— 
Birmingham News Co. v. Moseley, 
141 So. 689, 226 Ala. 45. 

73. N.D.—Great Western L. Assur. 
Co. v. Shumway, 141 N.W. 479, 26 
N.D. 268. 

Xncroase of debt 

Conclusions of witnesses should be 
disregarded in determining whether 
bank’s debt to depositor was in- 
creased by mere deposit of checks for 
collection.—^In re Kountze Bros., D. 
C.N.T., 4 P.Supp. 679. 

Opinion as to balanoe dne 
In an action for baiance of pur- 
chase price of lumber, in which the 
defense of settlement of a disputed 
balance was interposed, the question 
asked defendant by his counsel, “Tou 
disputed over it?" (the balance), 
called for a conclusion.—^East Ar- 
kansas Lumber Co. v. Kelley, Mo. 
App., 247 S.W. 478. 
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Qnestions as to entrles on books 

In proceeding on accounting of liq- 
uidator of insolvent trustee, wherein 
liquidator claimed lien for trustee for 
advancements, interrogation of for¬ 
mer assistant trust offlcer of trustee 
as to whether trustee carried any 
claim, account, or credit against 
trust on its books after accepting 
note and collateral for advancements 
was improper, where entry was made 
showing that advancements were 
secured by trust agreement and as- 
signment and note given for amount 
of advancements, as asking witness 
to testify as to a matter for the 
court.—^Bessel v. Department of Fi¬ 
nancial Institutlons, 11 N.E.2d 683, 
213 Ind. 446. 

74. Cal.—Spencer v. Associated Rock 
Co., 33 P.2d 687, 139 CaLApp. 316— 
McClenahan v. Keyes, 224 P. 241, 
66 CaLApp. 467. 

75. lowa.—Schmidt v. Schumacher, 
179 N.W. 846, 190 lowa 1. 

76. Ala.—Saltmarsh v. Bower, 34 
Ala. 613. 

Cal.—Spreckels v. Butler, 61 P. 878, 
128 Cal. 645. 

77. Mo.—^Massman v. Muehlebach, 
96 S.W.2d 808, 231 Mo.App. 72. 

78. Ga.—^Haygood v. E. B. Clark 
Co., 107 S.E. 379, 27 Ga.App. 101. 

79. Ga.—Jones v. Berry, 161 S.E. 
538, 40 Ga.App. 813. 

80. AJa.—Schamagel v. Purst, 112 
So. 102, 215 Ala. 628. 

Mo.—^Dorroh v. Wall, App., 297 S.W. 
706. 

81. S.D.—State Bank of Carpenter 
V. Gross, 210 N.W. 103, 60 S.D. 
338. 

82. Ala.—Western Union Tei. Co. v. 
Merrill, 39 So. 121, 144 Ala. 618, 113 
Am.S.R. 66. 

Conclusions of law generally see 
infra S 781. 
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facis and the excluslon of opinions or concluslons apply 
to the testimony of ordinary wFtnesses relative to the 
ownership or possession of property. 

A witness has been permitted to testify that he 
was the owner of certain property^^ and to answer 
a question as to who was the owner of property,^4 
either real*^ or personal;^^ as to exerdse of own¬ 
ership who claimed certain land;*^ that a deed 
covered land in dispute;^^ that a deed conveyed 
land to witness by mistake;®® that a deed does not 


include certain land;®^ or that plaintiff told the 
witness that a deed was to remain in possession of 
plaintiff for life so that plaintiff could benefit from 
the rents while living;^^ and to state that the fa- 
ther of the witness had a survey made and his prop¬ 
erty subdivided, and that the witness took money 
from his father instead of a portion of the subdi¬ 
vided land in dispute.^^ On the other hand, howev- 
er, a witness cannot testify as to his opinion or im- 
pression as to the ownership of propertyand the 


83. Ala.—^Mllner v. J. H. Lewls & 
Son, 104 So. 444, 20 Ala. 598. 

Cal.—St. Clalr v. Joos, 265 P. 968, 
90 CaLApp. 311. 

Okl,—DeMatte v. Clark, 50 P.2d 342, 
174 Okl. 297. 

S.D.—Bank of Dallas v. Wrlght, 196 
N.W. 300, 47 S.D. 88. 

22 C.J. p 634 note 76. 

84. Ala.—Henry v. White, 140 So. 
391, 224 Ala. 427. 

Cal.—Skianer v. City of Los Angeles, 
64 P.2d 446. 6 Cal.2d 317—Diamond 
V. Grath, App., 116 P.2d 114— 
Strauss v. Dubiuaue Fire & Marine 
Ins. Co. of Dubuque, lowa, 22 P. 
2d 582, 132 Cal.App. 283. 

Ga.—^McCrea v. Georgia Power Co., 1 
S.E.2d 664, 187 Ga. 708—Garrlck 
V. Tldwell, 106 S.E. 551, 161 Ga. 
294. 

Mo.—In re Martln*s Estate, 266 S.W. 
760, 219 Mo.App. 61—Balrd v. 

Wllka, App., 218 S.W. 918. 

N.C.—^Herrlng v. Ipock, 121 S.E. 758, 
187 N.C. 469. 

Okl.—Mitchell v. McCollister, 220 P. 
631, 93 Okl. 203. 

Or.—^Blerath Steel & Iron Co. v. 

Cornfoot, 240 P. 229, 116 Or. 83. 
S.D.—^Pirst Nat. Bank v. Veglahn, 
231 N.W. 601, 57 S.D. 127. 

Tex.—^Martinez v. Bruni, Civ.App., 
216 S.W. 655, modlfied on other 
grounds, Com.App., 236 S.W. 649. 
Wyo.—Chapman v. First Nat. Bank 
of Cody. 181 P. 360, 26 Wyo. 138, 
rehearing denied 182 P. 91, 26 Wyo. 
138. 

22 C.J. p 634 note 77, p 638 note 3. 
OwiLexBhlp of bUBlness 
U.S.—^Moyer v.. .ffltna Life Ins. Co., 
D.C.Pa., 39 F.Supp. 726. 

Sisiher rlglitB 

In an action for title to timber and 
for damages for timber cut, a wit¬ 
ness* testimony as to his father's 
cutting and disposlng of g^owing 
timber was not inadmlssible as con- 
clusion of witness, notwlthstanding 
witness did not live at home, where 
witness frequehtly vlsited home and 
was famlliar wlth father's affairs.— 
Dunn V. Peters, Tex.Civ.App., 126 
S.W.2d 997. 
daim. of owxLexBtalp' 

Tex.—American Exchange Nat 
V. Jeimes, Civ.App.. 36 S.W.2d 668, 
error dlsmlssed. 


!85. N.Y.—De Wolf v. Williams, 69 
N.T. 621, followed in Parmele Co. 

V. Haas. 64 N.B. 440, 171 N.T. 679. 
86. Ala.—^Wolffv. Zurga, 160 So. 

144, 227 Ala. 370—Gaston v. Mc¬ 
Donald. 124 So. 208, 220 Ala. 165. 
Conn.—Potts v. Buckley, 115 A. 726, 
729, 97 Conn. 174, citing Corpus 
JuriB. 

Del.—State v. Stidham. 110 A. 680, 1 

W. W.Harr. 8. 

Fla.—Bourne v. State Bank of Or- 
lando & Trust Co., 142 So. 810, 
816, 106 Fla. 46, citing Corpus Ju¬ 
ris, 

Ga.—^Downs v. Brando-n, 174 S.E. 647, 
49 Ga.App. 198. 

lowa.—Ballard v. Ballard, 286 N.W. 
166, 226 lowa 699. 

N.Y.—Gratwick v. Smith, 196 N.Y.S. 

668, 202 App.Div. 600. 

Okl.—DeMatte v. Clark, 50 P.2d 342, 
174 Okl. 297—Mitchell v. McCollis¬ 
ter, 220 P. 631, 93 Okl. 203. 

22 C.J. p 634 note 79. 

Commercia! paper 

111.—Feulner v. Gillam, 216 111.App. 
85. 

87. Cal.—Bunting v. Salz, 22 P. 1132, 

8 Cal.Unrep.Cas. 193. 

88. Tex.—Fleld v. Field, 87 S.W. 
7-26, 39 Tex.Clv.App. 1. 

89. N.C. — McQueen v. Graham, 111 
S.E. 860, 183 N.C. 491. 

90. Ala.-^Tennessee Valley Bank v. 
Valley View Farm, 97 So. 62, 210 
Ala. 123. 

91. Ala.—Donehoo v. Johnson, 24 So. 
888, 120 Ala. 438. 

92. N.M.—^Bvans v. Evans, 101 P. 
2d 179, 44 N.M, 223. 

I 93. Tex.—Texas Co. v. Andrade, Civ. 

I App., 62 S.W.2d 1063, afflrmed Car- 
ter V. Texas Co., 87 S.W.2d 1079, 
126 Tex. 388. 

94. U.S.—Fox V. Spiegel, D.C.Conn., 
60 P.2d 196. 

Ala.—^Fidelity & Deposit Co. of Mary- 
land V. Adkins, 130 So. 662, 222 Ala. 
17—Aiken v. McMillan, 106 So. 160, 
213 Ala. 494—Copeland v. Benson 
Hardware Co., 181 So. 1, 24 Ala, 
App. 127. 

Cal.—^Fesler v, Rawllns, App., 111 p. 
2d 380—Slmons v. Ihyo Cerro Gor- 
do Mining & Power Co., 192 P. 
144, 48 Cal:App. 62'4. 

Ga.—^Nalley Land* & Investment Co. 
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V. Merchants & Planters Bank, 199 
S.E. 816, 187 Ga. 142—Ewing v. 
Tanner, 193 S.E. 243, 184 Ga. 773 
—^Worthy v. Williams, 12 S.E.2d 
139, 64 Ga.App. 47—Downs v. Bran- 
don, 174 S.B. 647, 49 Ga.App. 198. 

Idaho.—Swager v. Peterson, 291 P. 

1049, 49 Idaho 785. 

111.—Feulner v. Gillam, 216 Ill.App, 

86 . 

Kan.—Toelle v. Sells-Ploto Shows Co., 
207 P. 849, 111 Kan. 562. 

Minn.—Brodsky v. Brodsky, 215 N. 

W. 181, 172 Minn. 25«. 

Mo.—Banty v. City of Scdalin, App., 
120 S.W.2d 59—Cox v. Mt‘Kinney, 
258 S.W. 445, 212 Mo.App. 622. 
N.J,—^Helslowski v. Gr«M*nlu‘rf?, 126 
A. 615, 2 N.J.Miso. 11194. alllrmed 
130 A. 918, 101 N.J.Lnw 560. 

N.C.—Denton v. Shenandoah Milling 
Co., 170 S.E. 107, 206 N.C. 77. 

Or.—Klingback v. Mendiola, 6 l\2d 
237, 138 Or. 234. 

Tex.—iMageo v. Paul, 221 S.W. 2.54, 
110 Tex. 470, answerfng certifled 
questions, Civ.App.. 159 S.W, 325. 
and answera conformt^d to, Civ. 
App., 221 S.W. 1118—Ilutlfdge v. 
Mitchell, Civ.App., 91 S.W.2d 
1136, error dismlssed—Conmi**r<'lal 
Standard In.s, Co. v, Be.Msent, Clv. 
App., 37 S.W.2d 789, error dis- 
missed—^Dominguez v. Garcia, Civ. 
App., 3$ S.W.2d 299, afflrmed, Com. 
App., 53 S.W.2d 459—Kltehen v- 
Lloyd, Civ.App., 14 S.W.2d 335— 
Reynolds v. Reynolds, Civ.App., 
224 S.W. 382—Frost v. Smith. Clv. 
App., 207 S.W. 392, reversod on 
other grounds, Com.App.. Smith v. 
Frost, 354 S.W. 926. 

Yt.—Cameron v. Blanchard, 176 A. 
290, 107 Vt, 61—Ravine House Co. 

V. Bradstreet, 148 A. 481, 1«2 Vt. 
370—Dutchburn v. Dutchhurn, 115 
A, 228, 05 Vt 417. 

22 C.J. p 534 note 80, p 496 note 
42. 

Owuership of personalty generally 
Mass.—Chase v. New York Cent. R. 

Co., 94 N.B. 877, 208 Mass. 137. 
Owuership of money 
lowa.—Rice v. Armour & Co., 187 N. 

W. 688, 194 lowa 144. 

22 C.J. p 495 note 41. 

Ownership of dog* 

Mass.—0*Donnell v. PoUock, 49 N. 
E. 746, 170 Mass. 441. 
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exercise thereof or that others so acted as to in¬ 
dicate their claim to land;9® and cannot state to the 
jury his opinion or conclusion that he has a valid 
title to land,97 or that he is the owner of land;^^ 
or whether a certain tax deed was made in pursu- 
ance of an order of court.99 One cannot testify 
that he is the owner of property where his own- 
ership is the issue of the case.^ Of course a wit- 
ness cannot testify as to ownership where he has 
not the necessary knowledge.2 

Possession. While a witness has been permitted 
to state who was in possession of property,9 or that 
at no time during a period of years were there no 
tenants of plaintiff living within the boundaries of 
land in dispute,^ it has also been held that testi- 
mony as to possession should be rejected where it 
is a conclusion,® or one of the ultimate facts for 
the jury to determine and a court has refused to 
permit a witness to testify as to exclusive posses¬ 
sion of land,*^ notorious character of possession,9 
that he moved on land in pursuance of a gift,9 or 


§ 470 

that a grantor had control of her property up to 
the time of her death.i® 

§ 470. -Railroads and Street Railroads 

Ordinapy wltnesses may testify to matters concerning 
railroads or Street ''aiiroads which are wlthin the range 
of common experience or knowledge, but opinions or con¬ 
ci usions on other matters must be rejected. 

In cases involving railroads or Street railroads 
the inference of the ordinary unskilled observer con- 
ceming a matter within the range ©f common ex¬ 
perience is admissible^i in connection with facts ob- 
served.i 2 ^ witness has been permitted to state 
who was in charge of work in a railroad yard;^^ 
the schedule of trains, his knowledge being derived 
from the ofEcial time card furnished the public by 
the railroad that locomotives throw out more or 
less sparks that he had seen locomotives of a cer¬ 
tain railroad emit sparks of unusual size or in un- 
usual quantities;!® that a railroad engine was 
throwing more sparks at a particular time than were 
usually thrown by other engines passing in that di- 
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OwnersMp of retumed property 
Ind.—^Wilson v. Reynolds, 13 N.E.2d 
218, 213 Ind. 436. 

96. N.D.—Red River Valley Nat. 
Bank v. Monson, 92 N.W. 807, 11 
N.D. 423. 

9& Tex,—Hintze v. Krabbenschmldt, 
Civ.App., 44 S.W. 38, 

97. W.Va.—^Parks v. Morris, 69 S. 
B. 753, 63 W.Va. 51.’ 

98. S.D.—KJolseth v. Kjolseth, 129 
N.W. 752, 27 S.D. 80. 

99. Ga.—Thompson v. Tasker, 67 S. 
E. 446, 134 Ga. 80. 

1. Ga.—Downs v. Brahdon, 174 S.B. 
647, 49 Ga.App. 198. 

Idaho.—Servel v. Corbett, 290 P. 200, 
49 Idaho 536. 

2. Vt.—C. Jaquith Co. v. Shum- 
way, 69 A. 157, 80 Vt. 556. 

22 O.J. p 534 note 83. 

3. U.S.—Virginia-Carolina Tie & 
Wood Co. V. Dunbar, C.C.A.N.C., 
106 F.2d 383. 

Ala.--McDowell v. Hutto, 136 So. 322, 
223 Ala. 307—Louis Warner Saw- 
mill Co. V. Vinson & Bolton, 124 
So. 420, 220 Ala. 210—Gaston v. 
McDonald, 124 So. 208, 220 Ala. 
156—^Prescoat v. Hester, 118 So. 
685, 218 Ala« 348—Jackson v. O*- 
Neal, 118 So. 662, 218 Ala. 328— 
Washington v. Spriggs, 105 So. 811, 
218 Ala. 622—^Burkett v. Newell, 
101 So, 836, 212 Ala. 183—Davis v. 
Reed, 100 So. 226, 211 Alsu 207— 
Hood V. Johnston, 99 So. 75, 210 Ala. 
617—Stephens v, Bowen, 96 So. 
331, 209 Ala. 417—McMillan v. Ai- 
ken, 88 So. 135, 205 Ala. 35—Ger- 
ald V. Hayes, 87 So. 351, 206 Ala. 
106—^Acree v. Shaw, 80 So. 817, 
302 Ala. 438. 


Ga.—Odum v. McArthur, 139 S.B. 
870, 166 Ga 103—Rollins v. Cox, 
138 S.E. 76, 164 Ga. 231. 

Tenn.—^Westmoreland v. parmer, 7 
Tenn.App. 385. 

Tex.—^Adams v. Brown, Civ.App., 113 

S.W.2d 310—Nilea v. Houston Oil 
Co. of Texas, Civ.App., 288 S.W. 
614—Houston Oil Co. of Texas v. 
Ainsworth, Civ.App., 245 S.W. 760. 
22 O.J. p 534 note 84, p 638 note 4. 

PossessloxL of execator or administra¬ 
tor 

Testimony by an administratrix 
that the inventory filed included all 
of the property of deceased that she 
had in hajid, or that she then knew 
or could then recollect, and that she 
had not disposed of any of the prop¬ 
erty of the estate and had the same 
in her possession subject to distrlbu- 
tion, is not incompetent as being a 
statement of opinion or conclusion. 
—^Willoughby v. Willoughby, 82 So. 
168, 203 Ala 138. 

Value of testimony 

It is extremely doubtful whether 
testimony in hcec verba that a party 
was in possession of lands Is of any 
weight; possession may often be a 
matter of opinion.—^Horton v. Smith- 
Richardson Inv. Co., 87 So. 905, 81 
Pia. 266. 

Ky.—^New York-Kentucky Oil & 
Gas Co. V. Miller, 220 S.W. 636, 
187 Ky. 742. 

5. Ala—Smith v. Bast Alabama Nat. 

Bank, 128 So. 600, 221 Ala 322. 

Ga—Mitchell v. Gunter, 162 S.E. 466, 
170 Ga. 136. 

Mo.—^Lumsden v. Howard, 236 S.W. 
420, 210 Mo.App. 645. 
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N.M.—^Romero v. Herrera 228 P. 604, 
30 N.M. 139. 

Or.—Wheeler Lumber, Brldge & Sup- 
ply Co. V. Shelton. 31 P.2d 168, 
146 Or. 660, denylng rehearing 29 
P.2d 1013, 146 Or. 660. 

Tex.—Reed v. James, Civ.App., 113 
S W.2d 580, error dismissed. 

22 C.J. p 534 note 85, p 495 note 46. 

6. Neb.—Carnahan v. Cummings, 180 
N.W. 668, 106 Neb. 337, 12 A.L.R. 
1465. 

7. Tex.—Dunn v. Land, Civ.App., 
193 S.W. 698. 

8. Ga.—^Acme Brewing Co. v. Cen¬ 
tral R., etc., Co., 42 S.B. 8, 116 Ga 
494. 

9. Ga—^Allen v. Allen, 106 S.E. 81, 
161 Ga. 278. 

10. Tex.—Hambleton v. Southwest 
Texas Baptist Hospital, Civ.App., 
172 S.W. 674. 

11. Ark.—St. Louis Southwestern R. 
Co. V. Jackson, 124 S.W. 241, 98 
Ark. 119. 

22 C.J. p 688 note 16—62 C.J. p 116 
V note 28. 

12. lowa.—Rietveld v. Wabash R. 
Co., 105 N.W. 615, 129 lowa 249. 

22 C.J. p 689 note 16. 

13. 111.—OfCner v. Chicago & B. R. 
Co., 174 IlLApp. 82. 

14. Tex.—^Western Union Tei. Co. v. 
0’Flel, 104 S.W. 406, 47 Tex.Civ. 
App. 40. 

16- Tex.—Texas & N. O. R. Co. v. 
Cook, Civ.App., 167 S.W. 158. 

16l Ala.—Birmingham R., Light & 
Power Co. v. Martin, 42 So. 618, 
148 Ala 8. 
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rection;^'^ that there was an old break in a car 
wheel which he examined immediately after the de- 
railment of a train;!^ the mechanical condition of 
a coupler that a train was under control that 
a train did not slacken speed;2i that he had seen 
trains of the same length, under similar circum- 
stances and conditions, stop in a train’s length 
that certain work was done by witness for the ac- 
commodation of a railroad;^® that a certain place 
had not been used for several years for switching 
of cars that a jar^® or a jerk of a railroad train^® 
was unusual or unusually hard;27 whether the view 
of a railroad track was obstructed how far an 
obstruction on a railroad track could be seen;^^ 
whether many or few people used a particular rail¬ 
road Crossing,-30 whether he looked and listened 
"carefully” before traversing a railroad Crossing ;31 
that the flagman at a Crossing signaled him to go 
ahead;32 that there was nothing to prevent a loco- 
motive engineer from seeing another locomotive ap- 
proaching his own;33 whether he stepped or feli 
from a car;34 whether there was room for a per- 
son to sit on the frame of a car without sitting on 
a plank from which he feli and was killed;36 ex- 


perience or inexperience of an employee,36 unless 
the answer of the witness is merely an expression 
of opinion;37 that the noise and motion of a Street 
car were unusual ;33 that a person could not see 
a car while at a certain point whether the horses 
attached to a Street car were going at full speed 
that a car did not stop long enough for a person to 
alight;^^ that a Street car started with a jerk or 
jolt,^3 was stopped suddenly and started with a 
jerk,43 or that a sudden jerk was not enough to 
cause a fall;44 that an individual was not thro-wm 
from a Street car by any jerking in its movcment;45 
that a stop was made in a usual manncr;46 how 
rules as to assistance of passcngers were enforced ;47 
and that a car was so crowded that it was impos- 
sible for him to get between the scats.48 On the 
other hand, where the matter is not of common 
knowledge, the statemcnt of the ordinary observer 
is rejected,43 and the rule requiring the exclusion 
of opinions or conclusions has been appliecl to ex¬ 
clude evidence as to manner of operation,^® safety 
of manner of discharging passcngers,•‘»1 sudclcn jerks 
or jolts,52 manner of shipmcnt of animaIs/*»3 duties 
of a brakeman54 or other employces,55 qualifications 


17- Ala,—^Louisville & N. R. Co. v. 
Steverson, 124 So. 205, 220 Ala. 
158. 

22 C.J. p 535 note 91. 

1& Ohio.—Cleveland & South-West- 
em Tract. Co. v. Ward, 27 Ohio 
CIr.Ct. 761, 

19. Va.—Chesapeake & O. Ry. Co. v. 
Arringlon, 101 S.B. 415, 126 Va. 
194. 

QO, Tex.—^Texas & N. O. R. Co. v. 
Mortensen, 66 S.W, 99, 27 Tex.Clv. 
App. 106. 

21. Ala.—^Alabama Great Southern 

R. Co. V. Mlms, 92 So. 648, 207 Ala. 
331. 

22. Mo.—^Murray v. Hines, App., 227 

S. W. 860. 

23. AIa<—Atlantic Coast Line R. Co. 
V. Carroll, 94 So. 820, 208 Ala. 361. 

24- Tex.—Ft. Worth & D. C. R. Co. 
V. Decatur Cotton Seed 011 Co., 
Civ.App., 193 S.W. 392. 

25. Mo.—Guffey v. Hannibal & St. 
J. R. Co., 53 Ho.App. 462. 

26. N.T.—^Fellows v. Interborough 
Rapid Transit Co., 190 N.T.S. 547, 
117 Misc. 64. 

22 C.J. p 635 note 96. 

27. N.Y.—^Fellows v. Interborougrh 
Rapid Transit Co., supra. 

22 C.J. p 535 note 97. 

Negative testlmony 
In passengei^s action for Injuries, 
testimony of engineer that, if there 
had been an unusual Jar or Jerk, he 
would have remembered It, was ad- 
inlssible for what It was worth, as 
It was not a mere concluslon, but a 


'statement of positive fact.—Jones v. 
Western & A. R. Co., 99 S.E. 388, 23 
Ga.App. 725. 

28. lowa.—Rietveld v. Wabash R. 
Co., 105 N.W. 515, 129 lowa 249. 

29. Ala.—^Loulsville & N. Co. v. Fltz- 
gerald, 49 So. 860, 161 Ala. 397, 

3a Ala.—Southern R. Co. v. Weath- 
erlow, 44 So. 1019, 153 Ala. 171. 

31. Ala.—Southern R. Co. v. Stollen- 
werck, 52 So. 204, 166 Ala. 556. 

32. Ala.—Cunningham Hardware Co. 
V. Louisville & N. R. Co., 96 So. 
358, 209 Ala. 327. 

33. Ind,—Southern Indiana R. Co. 
V. Osborn, 78 N.B. 248, 79 N.B. 
1067, 39 Ind.App. 333. 

34. Ala.—Selma St. & S. R. Co. v. 
Campbell, 48 So. 378, 148 Ala. 438. 

35. Tex.—Beaumont Tract. Co. v. 
Dilworth, Civ.App., 94 S.W. 362. 

36. Ala.—Bice v. Steverson, 88 So, 
763, 205 Ala. 676. 

37. Ala.—Bice v. Steverson, supra. 

38. N.T.—Beers v. West Side R. Co., 
91 N.Y.S. 957, 101 App.Div. 308. 

39. Ala.—Wallace v. North Alabama 
Tract. Co., 40 So. 89, 146 Ala. 682. 

40. Tex.—^Beaumont Tract. Co. v. 
Dilworth, Clv.App., 94 S.W. 362. 

41. Ala.—Birmingham R., Light & 
Power Co. v. Glenn, 60 So. 111, 179 
Ala. 263. 

42- Mo.—Beckner v, Kansas City 
Rys. Co., App., 232 S.W. 746—Plet- 
cher V. KAnsas City Rys, Co., App., 
221 S.W. 1070. 


43. Mo.—Crenshaw v. St. Loui.s Pub¬ 
lic Service Co„ App., 52 S.W.2d 
1035. 

44. Mo.—Laycock v. TTnited Rys. Co. 
of St. Loui.s, 235 S.W. 91, 290 Mo. 
344, answoring certifled Questions, 
App., 227 S.W. 883. 

45. Ala.—Smith v. Birmingham R„ 
Light & Power Co., 41 So. 307, 
147 Ala. 702. 

46. N.Y.—Lombardi v. Mew York 
State Rys., 231 N.Y.S. 306. 224 App. 
Div. 438. 

47. Tex,—San Antonio Tract. Co. v. 
Higdon, Civ.App., 123 S.W. 732. 

48. Ind.—^Indianapolis St. R. Co. v. 
Haverstlck, 74 N.E. 34, 36 Ind.App. 
281, 111 Am.S.R. 163. 

49. Md.—Capital Tract. Co. v. Cont- 
ner, 87 A, 904, 120 Md. 78. 

22 C.J. p 689 note 17. 

60. Ala.—Bradford v. Birmingham 
Electric Co., 149 So. 729, 227 Ala. 
286. 

51. XJtah.—Bariow v. Salt Lake & U. 
R. Co., 194 P. 665, 67 Utah 312. 

52. Ga.—Cooper v. Oeorgia Power 
Co., 162 S.E. 302, 44 Ga.App. 681. 

63. lowa.—Buck V. American Rail- 
way Express Co., 192 N.W, 277, 196 
lowa 1024. 

54. Ind.—Tarnowski v. Lake Shore 
& M. S. R. Co.. 104 N.B. 16, J61 
Ind. 202. 

65. Tex.—St, Louls, S. P. & T, Ry. 
Co. V. Williams. Civ.App., 104 S.W. 
2d 103, error dismissed. 
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of a baggage master,^® or that work of a railroad 
employee was in interstate commerce.^^ 

§ 471. - Other Matters 

a. In general 

b. Cause and effect 

c. Conduct 

d. Fraud, mistake, duress, or undue in- 

fluence 

e. Intent, motive, or purpose 

f. Mental condition; mental state 

g. Nature or character 

h. Necessity, propriety, or suflSciency 

i. Payment 

j. Physical facts or conditions 

k. Probability or possibility 

l. Relationship 

m. Time, place, quality, quantity, and 

speed 

n. Motor vehicle cases 

o. Miscellaneous 

a. In G^eral 

The general rules goveming the admission or ex- 
clusion of testimony of ordinary witnesses have 


been applied in a wide variety of cases other than 
those considered supra §§ 463-470, 

Examine Pocket Parts for later cases. 

b. Oanse and Effect 

The general rules as to admission or exclusion of tes¬ 
timony of ordinary witnesses have been applied to testi¬ 
mony of such witnesses relative to cause and effect. 

Witnesses have been permitted to testify that a 
particular effect was the resuit of a certain cause, 
and to testify as to the effect of embankments®^ 
or of polluted water on land and cropseffect of 
nuisance;®! that plaintiff was forced to give up 
place of residence as a resuit of a false charge and 
arrest for theft;^^ or that witness’s heel caught in 
a hole in the floor and witness stumbled and feli 
and was injured.®^ Testimony which is not a state¬ 
ra ent of fact is, of course, not admissible, and this 
rule operates to exclude opinion evidence as to ac- 
tual operation of any cause for which liability is 
claimed;®^ cause of a physical condition®^ or of a 
particular occurrence or resuit,6® as for instance 
abortion,®*^ accident,®® asphyxiation,®^ collapse of 
bridge,70 collision,'^^ conduct,damage,*^® death,^^ 
derailment,*^® explosion,*^® fire,77 loss of health,^® 
obstructions,'^® physical injury,®® and, likewise, of a 


56b lowau—^Moore v. Chicago, B. & Q. 

R. Co., 22 N.W. 660, €5 lowa 606, 
64 Am.R. 26. 

67, Mo.—Clevinger v. St. Louis-San 
Francisco Ry. Co., 109 S.W.2d 369, 
341 Mo. 797, certiorari denied 68 

S. Ct. 366, 802 U.S. 760, 82 L.Bd. 
588. 

58. Mass.—Crafts v. McCobb, 21 N. 
F.2d 226, 303 Mass. 172. 

59. lowa.—Smalley v, lowa Pac. R. 
Co., 36 lowa 671. 

60. Mont.—^Watson v. Colusa-Parrot 
Miningr & Smelting Co., 79 P. 14, 
31 Mont. 613. 

61. Mass.—^Pay v. Whltman, 100 
Mass. 76. 

46 C.J. p 811 notes 67, 58. 

62. Tex.—tJnderwood Typewrlter Co. 

V. Shouldis, Clv.App., 263 S.W. 936. 
63- Mo.—Lon^: v. P. W. Woolworth 

Co., 109 S.W.2d 86, 232 Mo.App. 417. 

64. Mo.—^Mlller v. Great American 
Ins. Co. of New Toric, 61 S.W.2d 
206. 

22 C.J. p 498 note 4. 

65. 111.—Chicago V. Powers, 117 111. 
App. 463. 

Mo.—Sutter v. ECansas City, 119 S. 

W. 1084, 188 Mo.App. 106. 

66. Ala.—Lacey v. Deaton, 163 So. 
660, 228 ^Ala. 368—^Prudential Ins. 
Co. V. Calvin, 148 So. 837, 227 Ala. 
146—^Alabama Power Co. v. Tal- 
madge, 93 So. 648, 207 Ala. 86, er¬ 
ror dismlssed 42 S.Ct. 463, 269 U.S. 
676, 66 L.Ed. 1071—Loulsville & 
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N. R. Co. V. Abercromble, 84 So. 
423, 17 AlaApp. 233. 

111.—Clark V. Public Service Co., 278 
llLApp. 426. 

lowa.—Rauch v. Dengle, 218 N.W. 
470. 

Kan.—^Hunter v. Joplin & P. Ry. Co., 
197 P. 1092, 109 Kan. 169. 

N.C.—Hili & Brooks v. Louisville & 
N. R. Co., 119 S.E. 884, 186 N.C. 
476. 

Tenn.—^De Kalb County v. Tennessee 
Electric Power Co., 67 S.W.2d 666, 
17 Tenn,App. 343. 

22 C.J. p 493 note 16. 

67. Tex.—Stanley v. State, 73 S.W. 
400, 44 Tex.Cr. 606. 

68. Ala.—Central of Georgia Ry. Co. 
V. Robertson, 91 So. 470, 206 Ala 
678 —Standard Cooperage Co. v. 
UearmsA, 86 So. 637, 204 Ala 563. 

—^Denkman v. Prudential Pix- 
ture Co., 289 S.W. 691—Ciear v. 
Van Blarcum, App., 241 S.W. 81. 

22 C.J. p 493 note 18. 

89. N.T.—Stenger v. Bulfalo Union 
Purnace Co., 96 N.Y.S. 793, 109 
App.Div. 183. 

70. lowa—^Hugbes v. Muscatine 
County, 44 lowa 672. 

71. Ala.—^Weaver v. Alabama Coal 
Min. Co., 36 Ala 176. 

Mass.—Smith v. Holyoke St. R. Co., 
96 N.B. 135, 210 Mass. 202. 

72. 111.—^Hoehn v. Chicago, P. & St. 
L. R. Co., 88 N.E. 649, 162 111. 223. 

73. Tex.—^Pegnes Mercantile Co. v. 
Brown, Clv.App., 146 S.W. 280, 
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74. lowa—^Polk County v, Owen, 
174 N.W. 99, 187 lowa 220. 

S.C.—Sanders v. Commonwealth Life 
Ins. Co. of Kentucky, 132* S.E. 828, 
134 S.C. 486. 

22 C.J. p 493 note 23. 

75. Tex.—^Hlnes v. Colllns, Clv.App., 
227 S.W. 332. 

22 C.J. p 493 note 24. 

76. 111.—National Gas Light & PueI 
Co. V. Miethke, 35 IlLApp. 629. 

77. lowa.—Walters v. lowa Electric 
Co., 212 N.W. 886, 203 lowa 467. 

Ky.—^King v. Ohio Valley Pire & 
Marine Ins. Co., 280 S.W. 127, 212 
Ky. 770. 

Mo.—Rodefer v. Grange Mut. Ins. 
Co. of Lewis County, App., 91 S. 
W.2d 112—Miller v. Great Ameri¬ 
can Ins. Co of New York, App., 61 
S.W.2d 206—Clark v. St. Louls S. 
P. Ry. Co., App., 4 S.W.2d 843. 

22 C.J. p 493 note 26. 

78- Tex.—St Louis, B. & M. Ry. Co. 
V. Grlffln, Clv.App., 66 S.W.2d 482. 

Utah.—Thomas v. Prost, 27 P.2d 469, 
83 Utah 207. 

79k Ala—Cane Creek Coal Mining 
Co. V. Braden, 144 So. 143, 26 Ala 
App. 256. 

Mont.—^Wibaux Realty Co. v. North¬ 
ern Pac. Ry. Co., 64 P.2d 1176, 101 
Mont. 126. 

80. Ga—^Harley v. Life & Casualty 
Ins. Co. of Tennessee, 149 S.B. 76, 
40 GaApp. 171. 

Kan.—Hunter v. Joplin & P. Ry. 
Co.. 197 P. 1092, 109 Kan. 169. 

22 C.J. p 493 note 27. 
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particular occurrence or resuit as sleeplessuess,^^ or 
wotiiids that one fire started another whether 
a train traveling at a given momentum could strike 
a man without inflicting more than a certain amount 
of visible injury;84 resuit of delay in delivery of 
goods;85 effect of alcoholic drunkenness of al- 
teration of building;®*^ or the effect of drugs on a 
person accused of crime,^® of fire,^^ of fog on 
lights,®® of fumes on vegetation,^^ of a garnishment 
on reputation,®2 of a libelous publication,®^ of light 
at certain places,®^ of maintenance of picture 
show,®® of painting as covering defects,®® of pollu- 
tion of a stream as rendering premises unhealthy or 
uninhabitable,97 of power line on sale of property,^^ 
or of rain on a Street.®® 

c. Condnct 

Wltnesses have been permitted to testify as to facts 
relative to conducti but oplnlons or conclusions are not 
admfssible. 

Witnesses have been permitted to testify as to the 
manner in which a person acted;^ how a testator 
spoke of his brother, “whether affectionately or oth- 
erwise;”® whether a servant was wide awake and 


attentive when engaged in his duties that a per¬ 
son was trying to fight^ or get away;5 that persons 
had an altercationor that there was friction be- 
tween individuals.*^ A witness has also been allowed 
to state that he never saw a person abuse another 
that if witness had known of the extent of injuries 
she would not have signed a release;® to give his 
opinion as to what would have happened if he had 
not acted as he did;^® or to explain that at the 
time of his injury he was hunting, for the purpose 
of recreation.il On the other hand, under the rule 
excluding opinions or conclusions, cvidence has been 
excluded as to epithets ;i® naturalness of conduct ;i® 
provocation ;i^ reason for actions;!® what course 
of conduct resulted from a lawyer’s advice;i® 
whether witness made a positive statement of factio 
that a person avoided meeting another,!^ answered 
evasively,!® “boasted/'^® “lied,”2i spoke in a friend- 
ly manner,22 or in a complaining way,23 or testified 
truthfully or falsely;24 whether persons appeared to 
be acting togelher;®^ whether a person “acted like 
a lover;”26 whether a witness was “shamming” bc- 
fore the jury;27 whether persons maintain separate 


81. Utah.—^Nlchols v. Oregron Short 
Line R. Co., 70 P. 996, 25 Utah 240. 

82. Tex.—Taylor v. State, 61 S.W. 
1106, 41 Tex.Cr. 148. 

83. Mich.—SmaJltz v. Boyce, 69 N. 
W. 21, 109 Mich. 382. 

84. 111.—Hellyer v. People, 58 N.B. 
246, 186 111. 660, 

85. lowa.—^Enslow v. Bunis, 135 N. 
W. 1106, 165 lowa 266. 

86. Ala.—Johnson v. Loulsville & 
N. R. Co., 16 So. 76, 104 Ala. 241, 
63 Ajn.S.R. 39. 

87- Ga.—^Rice & Hutchins Atlanta 
Co. v. Gnlffin, 104 S.B. 634, 150 Gsl 
607. 

88. Mo.—State v. Morris, 172 S.W. 
603, 263 Mo. 339. 

89. N.J.—Public Nat. Bank of New 
York V. Patriotlc Ins. Co. of Amer¬ 
ica, 144 A. 666, 106 N.J.Law 477. 

90. Del.—^Hearn v. Wilmington City 

R. Co.. 76 A. 629, 24 Del. 271. 

91. 111.—^Paisley v. American Zinc 
Co. of Illinois, 235 111.App. 22. 

Wis.—^Peacock v. Wisconsin Zinc Co., 
188 N.W. 641, 177 Wis. 610. 

92. Ala.—Ajskin & Marine Co. v. 
King, 116 So. 804, 22 Ala.App. 452. 

934 U.S.—^New Bngland Newspaper 
Pub. Co. V. Bonner, C.C.AL.Mass., 68 
P.2d 880, certiorari denied 64 S.Ct. 
630, 292 U.S. 626, 78 L.Ed. 1480, 
and Bonner v. New Bngland News¬ 
paper Pub. Co., 54 S.Ct. 631, 292 U. 

S. 625. 78 L.Bd. 1480. 

22 C.J. p 494 note 56. 

94, Cal.-~-Doyle v. ^chen, 89 P. 836, 
5 Cal-App. 65. 


96. Tex.—City of Dallas v. Urbish, 
Civ.App., 262 SW. 268. 

96. N.Y.—Miller v. Bne R. Co., 64 
N.Y.S. 606, 34 App.Div. 217. 

97. Ala.—Stennett v. Bessemer, 45 
So. 890, 154 Ala. 637. 

98. Tex.—Central Power & Light 
Co. V. Mauritz, Civ.App., 7 S.W.2d 
937. 

99. N.Y.—Role v. New Yo-rk, 4 N. 
Y.S. 447, 56 N.Y.Super. 298. 

1- Ala.—Dixon v. Hotel Tutwiler 
Operating Co., 108 So. 26, 214 Ala. 
396. 

22 C.J. p 536 note 40. 

2. Conn.—Spencer^s App., 60 A. 289, 
77 Conn. 638. 

3. Ala.—Montgomery First Nat. 
Bank y. Chandler, 39 So. 822, 144 
Ala. 286, 113 Am.S.R. 39. 

4. Ala.—Reeves v. State, 11 So. 296, 
96 Ala. 33. 

5. Ala.—Lewis v. State, 49 Ala. 1. 

6. Del,—State v. Day, 68 A. 946, 21 
Del. 101. 

7- Tex.—Missouri, O. & G. R. Co. v. 
Love, Civ.App., 169 S.W. 922. 

8- Vt.—^In re Clogston's Bstate, 106 
A. 694, 93 Vt. 46. 

9. Tex.—SchafiC v. Hollin, Clv.App., 
213 S.W. 279, error refused. 

10. Mo.—Sullivan v. Union Electric 
Light & Power Co., 56 S.W.2d 97, 
331 Mo. 1065. 

11. Mo.—Boillot v. Income Guaranty 
Co., 83 S.W.2d 219, 231 Mo.App. 
990. 


12 . Mo.—Johnston v. Johnston, App., 
260 S.W. 770. 

13. N.Y.—People V. Smlth, 64 N.B. 
814, 172 N.Y. 310. 

14. Mont.—MeCarthy v. Ann<»onda 
Copper Mining Co., 235 P, 391. 70 
Mont. 309. 

15- Ga.—Avorn v. Marshall, 134 S.B. 

187, 35 Ga.App. 673. 

N.J.—Mulock v. TTlizio, 129 A. 20 1 , 3 
N.J.Mise. 631, 

Tex.—^Walker v. Kellar, Civ.App., 218 
S.W. 792. 

16. Kan.—State v. Asbell, 46 P. 770, 
67 Kan. 398. 

17. lowa.—rvteraon v. ^^TtrManu», 
172 N.W. 460, 187 lowa 532. 

18 . Tex.—Curtis v. Stat«*, Or.. 69 S. 
W. 263. 

19. Tex.—Strack v. Strong, Civ.App., 
114 S.W.2d 313, error disrnissed. 

20. Ala.—Meadors v, Ilaralson, 147 
So. 184, 236 Ala. 413. 

21. 111.—Parish v. Ht*ndrickson, 50 
IlLApp, 329. 

22- Mo.—Stevens v. Larwill, 84 S.W. 
113, 110 Mo.App. 140. 

23. lowa.—McCollister v. Showers, 
248 N.W. 363. 216 lowa 108. 

24i Ga.—Melvin v. Askt‘W, 100 S.E. 

49, 24 Ga.App. 164. 

25. lowa.—State v. Pasnau, 92 N.W. 
682, 118 lowa 501. 

28. Ala.—Carney v. Statb, 79 Ala. 
14. 

27. Mich.—Cole v. Lake Shore. & M. 
S. R. Co., 54 N.W. 638, 96 Mich. 
77. 

22 C.J. p 498 note 79. 
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establishments in the same house;28 or whether an 
injured person did not do certain things which 
would have prevented his injury.29 The rule that 
the opinions and conclusions of witnesses as to the 
facts in issue are not admissible has been generally 
applied to actions based on adultery,^® unless the 
conclusions are warranted by the facts testified to.^^ 

d. Fraud, Mistake, Dnress, or Undue Inflnence 

The general rules govern the admission or exclusion 
of teslfmony relative to fraud, duress, mistake, or undue 
influence. 

While a witness has been permitted to testify that 
his action was because of duress, coercion, and 
threats,32 the rule excluding the opinion of ordinary 
witnesses has been held to exclude evidence as to 

fraud fullness of disclosure;34 materiality of In¬ 
formation not disclosed;35 sentiment of people who 
knew parties to a deed as to its being fraudulent;^^ 
duress influence on another;38 misrepresenta- 
tion;39 mistake undue influence or the vol- 
untary nature of an act.'*^ 

e. lutent, Motive, or Purpose 

The admission or exclusion of testimony as to intent, 
motive, or purpose is determined by the general rules. 


Witnesses have been permitted to testify as to an 
intent already formed,43 g-ood faith,^^ the purpose 
for which certain railroad ties were to be used,^^ 
or the purpose for which a room inside of another 
was built;^® but opinion evidence is inadmissible 
as to good faith,47 intent or intention,^* motive,^^ 
purpose,^® incapacity to form a specific intent, 
theory on which pa 3 mients were made,52 or under- 
standing of witness that grantors executed a con- 
veyance as security.52 

f. Mental Gondition; Mental State 

Testimony of the ordinary witness as to mental state 
or mental condition may be received where his testimony 
Is a statement of fact; but opinions or conclusions of 
such a witness are not admissible. 

Witnesses have been permitted to testify as to 
mental condition strength of will;55 whether one 
was firm or weak in his decisions attitude of one 
person toward another the progress made by 
an injured child in school after the injury;58 wheth¬ 
er the witness heard another say or do anything 
which indicated he was not of sound mind;59 that 
he did not notice that one had any appearance of 
marked mental decline and that he was scared.®^ 
However, opinion evidence is not adnjissible as to 


2 S. Ala.—Slephenson v. Stephenson, 
105 So. S67, 213 Ala. 545. 

29. Ind.—Hubbard Steel Foundry 
Co. V. Remiszewski, 182 N.B. 691, 
76 Ind.App. 619. 

30. 111.—Carter v. Carter, 28 N.B. 
948, 38 N.B. 669, 152 111. 434. 

19 C.J. p 128 note 52. 

31. lowa.—^Bizer v. Bizer, 81 N.W. 

465, 110 lowa 248. 

19 C.J. p 128 note 63. 

38. S.D.—Daum v. Urquhart, 249 N. 

W. 738, 61 S.D. 431. 

33. Ky.—Gahren v. Parkersburg 
Nat. Bank, 162 S.W. 1136, 167 Ky. 
266. 

22 C.J. p 494 note 68. 

Kaste In closinsr deal 

Ind.—Homine v. Thayer, 128 N.B. 

466, 74 Ind.App. 636. 

Koneat conatmction of scales.— 
Moneyweight Scale Co. v. Deis, 104 
N.Y.S. 466. 

34. Ky.—^Insurance Co. of North 
America v. Gore, 284 S.W. 1107, 216 
Ky. 487. 

35. Ga.—^Metropolitan Life Ins. Co. 
V. MarsbaJl, App., 16 S.B.2d 33. 

3& Ky.—^Perry v. Pore, 90 S.W. 962, 
28 Ky.L. 897. 

37. 111.—0'Day v. Crabb, 109 N.B. 
724, 269 111. 123—Adams v. Irving- 
Park First M. E. Church, 96 N.B. 
253, 251 111. 268. 

38. Ala.—^Vaughn v. Vaughn, 116 So. 


427, 217 Ala. 364—Miller v. Whit- 
tington, 80 So. 499, 202 Ala. 400. 
22 C.J. p 494 note 83. 

3&. IU.—German F. Ins. Co. v. Gru- 
nert, 1 N.B. 113, 112 111. 68. 

40. Ala,—^Moss v. State, 44 So. 598, 
162 Ala. 30. 

N.T.—Cole V, Roby, 11 N.T.S. 257. 

41. 111.—0’Day v. Crabb, 109 N.B. 
724, 269 111. 123. 

22 C.J. p 497 note 14. 

48. Kan.—Gabbey v. Forgeus, 16 P. 

866, 38 Kan. 62. 

22 C.J. P 497 note 19. 

43. Or.—Smith v. Cram, 230 P. 812, 
816, 113 Or. 313, citing Corpus Ju¬ 
ris. 

Tex.—Millerman v. Walton, Civ.App., 
278 S.W. 483—Dean v. Dean, Civ. 
App., 214 S.W. 505. 

22 C.J. p 535 note 32. 

44i Mont.—Beadle v. Harrtson, 194 
P. ia4, 58 Mont. 606. 

45. Ky.—Louisvllle & N. R. Co. v. 
Brandenburg, 270 S.W. 1, 207 Ky. 
689. 

46. Tex.—Hanover F. Ins. Co. v. 
Hulf, Civ.App., 176 S.W. 466. 

47. Ky.—Taylor v. Harrls, 176 S.W. 
168, 164 Ky. 654. 

22 C.J. p 494 note 70. 

48. Tex.—^Bevll v. Kirby Lumber 
Co., Civ.App., . 68 S.W.2d 843. 

22 C.J. P 494 note 88. 

4a Ala.—Southern.R. Co. v. Haynes, 
65 So. 339, 186 Ala. 60. . . ., 


50. Ala.—Gray v. Strickland, 60 So. 
152, 163 Ala. 344—Chandler v. Hig- 
glns, 47 So. 284, 156 Ala. 611. 

Idaho.—State v. Barber, 88 P. 418, 13 
Idaho 65. 

51. Ala.—^Armor v. State, 63 Ala. 
173. 

22 C.J. p 494 note 79. * 

52. Mo.—^.^tna L. Ins. Co. v. Kansas 
City Electric Light Co., 171 S.W. 
680, 184 Mo.App. 718. 

53. Ala.—Henderson v. Brunson, 37 
So. 549, 141 Ala. 674. 

54. Ala.—Pollard v. Rogers, 173 So. 
881, 234 Ala. 92—Jones v. Keith, 
134 So. 630, 223 Ala. 36. 

55. Ala.—^Houston v. Grigsby, 116 
So. 686, 217 Ala. 506. 

56. Mass.—Neill v. Brackett, 136 N. 
B. 690, 241 Mass. 534. 

67. N.J.—Rolfe v. Fingerhut, 121 
A 86, 98 N.J.Daw 894. 

53. Or.—^Benson v. Birch, 10 P.2d 
1060, 139 Or. 469. 

59. Ky.—Mays v. Mays, 92 S.W.2d 
827, 263 Ky. 646. 

Mass.—Old Colony Trust Co. v. DI 
Cola, 123 N.B. 454, 233 Mass. 119. 

6a Mass.—^Nelll v. Brackett, 136 
N.B. 690, 241 Mass. 534. 

61., j<Ua.-:-Alabama Power Co. v. Ed- 
. wards, 121 So. 643, 219 Ala. 162. 



§ 471 


EVIDENCE 


32 C.J.S. 


mental condition,^^ mental capacity,®^ testamentary 
capacityj®^ insane delusion;®® ability to appreci- 
ate®® or avoid®*^ danger; manner of speaking;®^ 
or melancholia.^® 

g. Nature or Character 

Whether the testimony is a statement of fact or 
the expressiori of an opinion or a conclusion determines 
the admissibillty of testimony of the ordinary wltness as 
to nature or character. 

Witnesses have been permitted to testify as to the 
character of a house as a gambling house,'^® or a 
theater as a place of public amusement the char¬ 
acter of a jerk given by a roller coaster when a 
passenger thereon was injured;'^^ the character of 
work as strenuous;^^ that land is swamp land;*^^ 
that a substance is explosive or whether a road 
was a public road.*^® The nile excluding opinion 
evidence has been applied to exclude evidence as to 
accidental character of a shooting;77 character of 
improvement;^® deadly nature of a weapon;*^® dis- 
orderly character of a house;®® nature of sub- 


stance;®! public character of places,®® or highways 
or streets;®® character of a pugilistic encounter as 
a fight ;®^ or public utility of a proposed highway.®5 

h. Necessity, Propriety, or Sufficiency 

Evidence as to necessity, propriety, and suffictency 
has usually been held to call for matter of opinion. 

While witnesses have been permitted to testify 
as to the necessity for school buildings and equip- 
ment,®®. or that labor used and charged for was 
more than was reasonably ncccssary,®'^ the rule ex¬ 
cluding opinion evidence has been held to exclude 
evidence as to necessity,®® as for assisting female 
passengers to alight from Street cars,®® building a 
bridge,®® a drain in a Street,®^ repairs to a side- 
walk Crossing,®® a sale of real estate,®® signalmen to 
protect employees working on a platform and in a 
pit,®^ or taking property sought to be condemned for 
public use;®® or propriety;®® or sufficiency,®^ as of 
cattle gates®® or guards,®® cattle pens,i a drain pipe 
to carry off ordinary rain fall,® fences,® fire appa- 


ea. Or—Springer v. Steiner, 178 P. 
692, 91 Or. 100. 

22 C.J. p 495 notes 16, 17, p 496 
note 8. 

ea. 111.—Balley v. Beoll, 96 N.B. B67, 
251 ni. 677. 

22 C.J. p 49*5 note 16. 

64 Tex.—Milner v. Sims, Clv.App., 
171 S.W. 784. 

22 C.J. p 496 note 9. 

65. Minn.—State v. Scott, 48 N.W, 
62, 41 Minn. 366. 

04 Tex.—Cltlzens’ R. Co. v. Robert- 
son, 91 S.W. 609, 41 Tex.Clv.App. 
324. 

67> Tex.—San Antonio & A. P. R. 
Co. V. Morgan, 58 S.W. 544, 24 Tex. 
Clv.App. 68. 

22 C.J. p 492 note 96. 

68. Mo.—Stevens v. Laxwill, 84 S.W. 

113, 110 Mo.App. 140. 

68. N.Y.—Van Zandt v. Mutual 
Benev. L. Ins. Co., 66 N.Y. 169, 14 
Ani.R. 216. 

70. La.—State v. Williams, 35 So. 
621, 111 La. 206. 

71. Tex.—Oliver v. State, 144 S.W. 
604, 66 Tex.Cr. 150. 

72. Mo.—Brown v. Wlnnwood 

Amusement Co., 34 S.W.2a 149, 226 
Mo.App. 1180. 

74 Tex.—Great West Mill & Eleva¬ 
tor Co. V. Hess, Civ.App., 281 S.W. 
234. 

74. N.C.—State Bd. of Educatlon v. 
Roanoke R. & Lumber Co., 73 S.E. 
994, 168 N.C. 318. 

76. Ala.—Davls v. State, 37 So. 676, 
141 Ala. 62. 

70, Ala.r-McCullar v. Williams, 116 
So. 137. 217 Ala, 278. , 


77. Tex.—^Bamard v. State, 73 S.W. 
967, 45 Tex.Cr. 67. 

78. Ga.—Allen v. Allen, 106 S.E. 81, 
161 Ga. 278. 

76, Mias.—^Majors v. State, 35 So. 
825, 83 Miss. 439. 

aa Ky,—Smith v. Commonwealth, 6 

B. Mon. 21. 

81. lowa.—Schraeder v. Sears, 186 
N.W. 110, 192 lowa 604. 

82. Ga.—0’Nelll Mfg. Co. v. Harris, 
66 S.B. 739, 127 Ga. 640. 

22 C.J. p 496 note 70. 

83. Ala.—Central of Georgia Ry. Co. 
V. Faulkner, 114 So. 686, 217 Ala, 
82—Ogbum V. Montague, 165 So. 
633, 26 Ala,App. 166, certiorari de- 
nied 165 So. 636, 229 Ala. 78—^Bry- 
son V, Phelps, 126 So. 795, 23 Ala. 
App. 346, certiorari denied 126 So. 
798, 220 Ala. 889. 

Mo,—Hanke v, City of St. Louis 272 
S.W. 933. 

22 C.J. p 493 note 31. 

84- Ohio.—Seville v. State, 30 N.B. 
621, 49 Ohio St, 117, 16 L.R.A. 516. 

85. Ind.—Thompson v. Deprez, 96 
Ind. 67—Dillman v. Crooks, 91 Ind. 
158—Loshbaugh v. Blrdsell, 90 Ind. 
466. 

86. N.C.—Mebane Groded School 
Dist. V. Alamance County, 189 S.E. 
873, 211 N.C. 213. 

87. XJ.S.—^The Roealle Mahoney, B. 

C. N.Y., 297 P. 294. 

88. Ind.—uffltna Powder Co. v. Bar^ 
landson, 71 N.B. 186, 38 IndJVpp. 
261. 

22 C.J. p 495 note 23. 

86. Tex.—San Antonio Tract. Co. v. 
Plory, 100 S.W. 200, 46 Tex.Civ. 
App. 288. 


90. Mich.—Beruhe v. Wheeler, S7 N. 
W. 60, 128 Mich. 32. 

91. Mo.—Qallagher v. Tlpton, 113 S. 
W. 674, 133 Mo.App. 557. 

92. Kan.—Martin v. Columlms, 143 
P. 421, 93 Kan. 79. 

93. Ala.—Miller v. Mayer, 26 So. 
892, 129 Ala. 434. 

94. N.T.—Simpaon v. Poundation 
Oo., 95 N.B. 10, 201 N.Y. 479, Ann. 
Cas.l912B 321. 

95. Ind.—Eckart v. Pt. Waynt» & N. 
I. Tract. Co., 104 N.B. 762, 181 Ind. 
852. 

Mich.—Grand Rapids v. Coit. 113 N. 

W. 362, 149 Mich. 668. 

9«. Wis.—Hamann v. Milwaukee 
Bridge Co., 106 K.W, 1081, 127 Wis. 
650, 7 Ann.Cas. 458. 

22 C.J. p 496 note 69. 

97. lowa.—Wilson v. Big Joe Block 
Coal Co., 112 N.W. 89, 134 lowa 
594. 

22 C.J. p 496 note 91. 

9a lowa.—ColHns v. Chlcago, M. & 
St. P. R. Co., 97 N.W. 1103, 122 
lowa 231. 

99- Mich.—Smead v, L*ake Shore & 
M. S. R. Co., 24 N.W. 761, 58 Mich. 
200 . 

Miss.—Grace v. Gulf & C. R. Co., 26 
So. 876—Kansas City, M. & B. R. 
Co. V. Spencer* 17 So. 168, 72 Miss. 
491. 

1. Tex.—Texas & P. R. Co. v. Slator, 
C1V.APP., 102 S.W. 156. 

2 . Ala.—NashviUe a & St. L. R. Co. 
V. Yarbrough, 69 So. 582, 194 Ala. 
162. 

0, 111.—Chicago & A. R- Co. V. 
0’Brien, 34 IllA.pp. 155. 
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ratus,4 lighting of stairways,® the prepared portion 
of a Street for public travel,® property to pay debts,^ 
protection to stock,^ repairs,^ a scaffold,!^ or time 
to do a particular act.^i 

i. Fayment 

The general rules govern the admissfbility of testi- 
mony as to payment. 

While it has been held proper to admit testimony 
of witnesses as to payment, where these are state- 
ments of fact ,^2 including payment of taxes,or 
that insured demanded payment of insurer and that 
the demand was never complied with,!^ it is not 
proper to permit a witness to testify to an opinion 
or conclusion as to payment,that payment was 
^‘excused,”^® or that a certain payment was an ad- 
Tance.^*^ 

j. Fhysical Facts or Conditions 

Testimony of an ordfnary witness as to physical 


facts or conditions Is admissible where it Is a statement 
of fact, but not where It is the opinion or conclusion 
of the witness. 

The courts have permitted witnesses to testify 
as to the condition of articles or property con- 
dition of car destroyed by fire the appearance or 
condition of a particular place,20 fenee,or road 
the contents of letters written to third persons;^^ 
location of a lot;^^ the manner of construction of 
pools for salt water from oil wells;25 obstruction 
of waterways^® or highways;^^ physical condition 
of water tanks,^^ or tools or appliances furnished by 
an employer;29 protection from fire;30 how the 
danger appeared to a person attempting to rescue 
another in imminent danger that trees and logs 
had piled up in a creek bed so as to impede the 
stream;32 that witness had seen a certain appliance 
perform certain work;33 and whether there was 
any other place for coal that struck plaintifT to come 
ivomM Witnesses have also been permitted to 


Minn.—Sowers v. Dukes, 8 Minn. 

23. 

K.Y.—G-reen v. Hornellsville & C. R. 
Co., 48 N.T.S. 676, 24 App.Dlv. 
434. 

4. Mich.—Cowley v. Colwell, 62 N. 
W. 78, 91 Mich. 537. 

5. N.Y.—People v. PullmaH, 161 N. 
Y.S. 741, 166 App.Div. 99. 

6 . Utah.—Herndon v. Salt Lake 
Otty, 96 P. 646, 34 TJtah 66, 131 Am. 
S.R. 827. 

7- Ala.—^Hunt v. Curtis, 44 So. 64, 
161 Ala. 607—Miller v. May er, 26 
So. 892, 124 Ala. 434. 

8 . lowa.—^Winch v. Baldwin, 28 N. 
W. 62, 68 lowa 764. 

9. Mo.—^Dammann v. St. Louis, 53 S. 
W. 932, 162 Mo. 186. 

10. N.Y.—Burns v. Crow, 107 N.Y.S, 
944, 123 App.Dlv. 251. 

11- S.C.—Moody V. Southern R. Co., 
60 S.B. 711, 79 S.C. 297. 

22 C.J. p 496 note 6. 

12. Mass.—^Pederal Nat. Barik v. 
0’Keefe, 166 N.B. 897, 267 Mafis. 
75. 

Tex.—National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Jackson, 
Civ.App,, 108 S,W.2d 738, error dis- 
mlssed. 

22 C.J. p 635 note 44. 

13. Ala«—Phillips v. Langston, 88 
So. 177, 17 Ala.App. 672. 

14. Tex.—^Peideral Surety Co. v. 
Smith, Civ.App., 26 S.W.2d '994, re- 
versed on other grrounds, Cozn.App., 
41 S.W.2d 210. 

15- Ala.—Texas Co. v. Harold, 168 
So. 442, 228 Ala. 350, 92 A.L.R. 623 
—Peinhardt v. West, 116 So. 80, 22 
Ala.App. 231, reversed on Other 
gnrounds 115 So. 88, 217 Ala. 12, sec- 
ond certiorari denied 116 So. 89, 
217 Ala. 14. 


Qa.—^New York Life Ins. Co. v. Sum- 
ner, 166 S.B. 920, 46 Ga.App. 792. 
16. Cal.—Berliner v. Travelers’ Ins. 

Co., 63 P. 922, 121 Cal. 451. 

17- Ga.—Puller v. State, 69 S.B. 1, 
2 Ga.App. 696. 

18. Conn.—Dwyer v. Redmond, 124 
A. 7, 100 Conn. 393. 

Tex.—Ineeda Laundry v. Newton, 
Civ.App., 33 S.W.2d 208, error dls- 
missed. 

22 C.J. p 685 note 18—42 C.J. p 779 
note 26. 

State of repalx 

The owner of a building who is 
familiar therewith is competent to 
testify as to its general condition of 
repalr, wlthout belng flrst qualifled 
a.s an expert in such matters.—^Leon- 
ard V. Standard Aero Corporation of 
New York, 112 A. 252, 96 N.J.Law 
236. 

Machlnery 

Ala.—Woodall v. Malone-Harrison 
Motor Co., 122 So. 367, 219 Ala. 
366. 

19- Ga.—Hight Accessory Place v. 

Lam, 105 S.B. 872. 26 Ga.App. 163. 
80. Cal.—^Dickey v. Dunn, 262 P. 770, 
80 Cal.App. 724. 

Ga.—^Mutual Life Ins. Co. of New 
York V. Burson, 179 S.B. 390, 60 
Ga.App. 869. 

111.—Jent V. Old Ben Coal Corpora¬ 
tion, 222 IlLApp. 380. 

Mo.—^Busby V. Southwestem Bell 
Telephone Co., 287 S.W. 434. 

N.J.—Turzay v. Berkowitz, 14 A,2d 
266, 126 N.J.Law 61. 

N.Y.—^Ferreri v. Webb, 206 N.Y.S. 

226, 210 App.Dlv. 400. 

Pa.—Olive v. Director General of 
Railroads, 118 A. 763, 276 Pa. 173. 
Tex.—City of Pampa v. Todd, Civ. 
App., 39 S,W.2d 636, reversed on 
other grounds, ComA.pp., 59 S.W. 
2d 114. 


Utah.—^Pennock v. Newhouse Realty 
Co., 93 P.2d 482, 97 Utah 408. 

22 C.J. p 635 note 16. 

21. Tex.—Com v. McNutt, Civ.App., 
230 S.W. 1052, dismissed for want 
of jurisdiction. 

22. N.C.—Kepley v. Kirk, 132 S.B. 
788, 191 NC. 690. 

22 C.J. p 536 note 84. 

23. Tex.—^Lindsay v. Woods, Civ. 
App., 27 S.W.2d 263. 

24. N.Y.—^Whyland v. Weaver, 67 
Barb. 116. 

25. U.S.—Manhattan OU Co. v. Mos- 
by, C.C.A.MO., 72 P.2d 840, certio¬ 
rari denied 55 S.Ct. 237, 293 U.S. 
623, 79 L.Ed. 710. 

26. 111.—Illinois River Packet Co. v. 
Peoria Bridge Ass’n. 38 111. 467, 

Mo.—Owen v. Chicago, R. I. & P. R. 
Co., 83 S.W. 92, 109 Mo.App. 608. 

87. Mich.—Clark v. Lake St. Clair & 
New Up-River Ice Co., 24 Mich. 
508. 

28. Okl.—Berryhill v. Strickland, 132 
P. 687, 37 Okl. 496. 

88^ Tex.—Texas & N. O. R. Co. v. 
Kveton, Civ.App., 48 S.W.2d 623. 

30, Ala.—Grey v. Mobile Trade Co., 
55 Ala. 387, 28 Am.R. 729. 

81. Tex.—Panhandle & S. P. R. Co. 

V. Has^ood, Civ.App., 227 S.W. 
347, error refused. 

32. Ala.—Cane Creek Coal Mining 
Co. V. Braden, 144 So. 143, 26 Ala. 
App. 266. 

33. Tex.—^Dunlap Hardware Co. v. 
B. F. Blmberg Co., Civ.App., 262 S. 

W. 1098, afflrmed E. P. Blmberg 
Co. V. Dunlap Hardware Co., Com. 
App., 267 S.W. 268. 

34. Ala.—^Montevallo Mining Co. v. 
LitUe, 93 So. 873, 208 Ala. 131. 
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state from what direction a fire came from what 
point a photograph was taken;®® that the brakes 
of an automobile were not set and the machinery 
was in gear;^^ that the cultivation of land was con- 
tinuous;38 that planks were placed on a bin so that 
men could go from one part to the other;®® or 
whether fire could be started on the roof of a house 
by sparks from a fire which was in the yard.*^® On 
the other hand the rule excluding opinions or con- 
clusions has been appHed to exclude evidence as to 
application of force in a familiar form;^l appear- 
ance ;^2 condition of goods^3 or property,^^ or of a 
vessel;^® construction course of fire under the 
influence of wind;^*^ cracking of plastering from 
settling of a building;^® creation of drafts of air 
by opening of doors and Windows destructive 
quality of fire;®® how long a condition had exist- 
ed;®l how long a hammer had been in the process 
of chipping;®^ how long it would take a screw to 
work out of a hole;®^ location of sidewalk;®^ 
manner in which a person was injured;®® obstruc- 
tion of view by a fenee;®® operation of natural 
laws;®*^ place from which a shot was fired;®® per- 
manence of obstruction;®® pollution of a stream;®® 
precautions necessary to guard an excavation in a 


Street ;®i resemblance ;®2 room for an automobile 
and a wagon to pass in safety;®® size;®^ strength 
of a plank;®5 visibility;®® that a sidewalk was not 
good ;®'^ what is the highest part of a hili;®® where 
travelers were expected to cross a bridge;®® wheth¬ 
er a bullet hole in a door exhibited to the jury was 
made from within or without;*^® whether cars would 
appear to be ciear of the track under certain condi- 
tions;*^! whether a certain doorway was the Prin¬ 
cipal doorway to part of a mine;'^2 whether leaves 
which had been detached, and were fastened in a 
book, belonged to it;73 whether one struck by a 
train going at a given speed can live whether a 
Street could be traversed in safety;*^® the danger of 
locating a vulcanizing department of a garage next 
to an elevator shaft ;'^® and use of certain applianc- 
es-^*^ A witness shotild not be permitted to de¬ 
scribe an object by a general comparison.^® 

k. Probability or Possibility 

Opinions or concluslons of ordinary wltnesses as to 
probability or possibility must be excluded. 

The rule requiring witnesses to testify to facts, 
and excluding opinions or conclusions. has been hcld 
to exclude evidence as to probability or possibil- 


35.* N.D.—^Wllson v. Northern Pac. 

R. Co., 153 N,W. 429, 30 N.D. 466, 
Ii.R.A,1916C 991. 

38. S.C.—Case v. Atlanta & C. A. L. 

R. Co., 92 S.E. 472, 107 S.C. 216. 

37. lowa.—Scott V. 0’Leary, 138 N. 
W. 612, 157 lowa 222. 

38. Tex.—Olcott V. Squlres, Clv. 
App., 144 S.W. 314. 

39. Cal.—^Polklngrhom v. Riverslde 
Portleind Cernent Co., 142 P. 140, 
24 Cal.App. 615. 

40. Mo.—Connectlcut Fire Ins. Co. v. 
Chester, P. & Ste. G. R. Co., 153 

S. W. 544, 171 Mo.App. 70. 

41. TJ.S.—^Biahop v. Wigrht, Colo., 221 
P. 392, 137 C.C.A. 200. 

48. Ala.—J. H. Burton & Sons Co. v. 

May, 103 So. 46, 212 Ala. 435. 

4i3. Tex.—Gulf, C. & S. P. Ry. Co. v. 

Dean» Civ.App., 261 S.W. 620. 

44. TJ.S.—^Henry H. Cross Co. v. 
Rice, C.C.A.Ind., 45 P.2d 940, cer¬ 
tiorari denled 61 S.Ct. 667, 283 TJ.S. 
865, 75 L.Ed. 1469. 

46. N.T.— V oisin v. Commerclal Mut. 
Ins. Co., 16 N.Y.S. 410, 62 Hun. 4. 

4ft Ala.—Cox V. City of Blrmlng- 
ham, 108 So. 622, 21 Ala.App. 341, 
certiorari denled 108 So. 625, 214 
,Ala. 684. 

N.T.—Oppenhelmer v. Harrlsetta 

Holding: Co., 176 N.T.S. 716, 188 
App.Dlv. 472. 

22 C.J. P 497 notes 20, 69. 

47. ■ Me.—^Boothby v. Lacasse, 47 A. 

‘ 916, 94 Me. 392. 


48- Cal.—Richardson v. Bureka, 31 
P. 458, 96 Cal. 443. 

49. N.T.—People v. Brown, 96 N.T. 
S. 967, 110 APP.D1V. 490. 

50. W.Va.—^Welch v. Pranklln Ins. 
Co., 23 W.Va. 288. 

51. Mo.—Dammann v. St. Louis, 53 

S. W. 932, 152 Mo. 186. 

52. Mlch.—Dompier v. Lewls, 91 N. 
W, 162, 131 Mlch. 144. 

53. N.T .—IjQyy v. J. D. Moti Iron 
Works, 127 N.T.S. 606, 143 App. 
Dlv. 7. 

54. N.T.—^Klepper v. Seymour House 
Corporation of Ogdensburgr, 209 N. 

T. S. 67, 212 App.Diy. 277. 

65. Ala.—Porbes v. Davidson, 41 So. 
312, 147 Ala. 702. 

56. Tex.—Pt. Worth & D. C. R. Co. 
V. Ayers, Civ.App., 149 S.W. 1068. 

57. Ala.—^Nichols v. State, 14 So. 
539, 100 Ala. 23. 

22 C.J. p 495 note 36. 

58. Or.—State v. Jennings, 87 P. 
524, 89 P. 421, 48 Or. 483. 

59. Ky.—Chesapeake & O. Ry. Co. v. 
Coleman, 210 S.W. 947, 184 Ky. 
9. 

60. Ala.—^American Tar Products 
Co. V. Jones, 86 So. 113, 1,7 Ala. 
App. 481. 

61. TJtah.—Sweet v. Salt Lake City, 
134 P. 1167, 43 XJtah 306. 

62. N.T.—Squlre v. Press Pub. Co., 
68 N.T.S. 1028, 58 App.Dlv. 362. 

63. Mo.—Marshall v. Taylor, 163 
S.W. 627, 168 Mo.App. 240: 


64. Mo.—Blaake v, Wohmoyrr, 226 
S.W. 868, 285 Mo. 624. 

65. N.C.—Cogdell v. Wllmington & 
W. R. Co., 44 S.B. 618, 132 X.C. 
852. 

66. Ala.—^Nichola v. State, 14 So. 
539, 100 Alo. 23. 

67. lowa.—Spoans v. Mt. Ayr, 24 N. 
W. 604, 66 lowa 721. 

68. Mass.—Hovey v. Sawyer, 5 AI- 
len 554. 

69. Tex.—Marshall v. McAlIister, 54 
S.W. 1068, 22 Tex.Clv.App. 214. 

70. Ala.—Golson v. Stato, 26 So. 975. 
124 Ala. 8. 

71. Tox.—Gulf, C. & S. P. R. Co. v. 
Bell, 68 S.W. 614, 24 Tex.Civ.App. 
679. 

73. III.—^Karkowski v. Da Salle 

County Carbon Coal Co., 93 N.B. 
780, 248 111. 195. 

73. Mlch.—^Pasamore v. X^assmore, 27 
N.W. 601, 60 Mlch. 463. 

74. 111.—Chlcago & A. R. Co. v. Lew- 
andowski, 60 N.B. 497, 190 111- 
301. 

75. Ala.—Atlantic Coast Dine R. Co. 
v. Carroll, 94 So. 820, 208 Ala. 361. 

76. Ga,—^Hight Accessory Place v. 
Lam, 106 S.E. 872, 26 Ga-App. 163. 

77. Ind.—Ideal Daundry & Dry 
Cleaning Co. v. Mackowiak, 143 N. 
E. 614, 83 Ind.App. 1. 

78. Md,—State v. Eastern Shore Gas 
& Electric Co. of Maryland, 142 A. 
603, 155 Md. 660. 

79. Ala.—^Knowlton v. Central of* 
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ity of acts or results,8t> as committing rape on a ma¬ 
ture female,8i determining percentage of alcohol by 
taste,S2 discovering a defect,^^ first Crossing a point 
of intersection,84 hearing,85 identifying a head,S6 
leaving a room or house without knowledge of the 
witness,^'^ locating a survey on the ground,*® loss 
of articles,S9 moving goods from a burning build- 
lng,90 receiving merchandise in good order,9i see- 
ing a person under certain circumstances,^^ setting 
fires by sparks,^^ tipping of a sewer cover before 
slipping,94 or transacting business properly.96 

L EelationaMp 

The general rules governlng the admission of state- 
ments of fact and the excluslon of opinions apply to tes- 
timony of an ordinary witness as to particular relatfon- 
ships. 

Witnesses have been permitted to testify as to the 
relationship of persons or parties interested in, or 


connected with, the matter under consideration, and 
have been permitted to testify to the existence of 
agency,9® authority,®^ or connection with a certain 
transaction that one was,^^ or was not,i em- 
ployed by defendant, or for whom he was working 
that a person was foreman,^ pastor of a certain 
church,^ or trustee and steward and head trustee of 
the churchjS that plaintiff was a member of in- 
sured*s household to the extent that she boarded and 
slept there, where plaintiff^s dependency is in is- 
suewhether two persons were living together as 
man and wife;*^ that there was no conspiracy be- 
tween witness and another;® whether there was a 
partnershipthat a person signed a note as sure- 
ty;i<^ or that a church was of a certain denomina- 
tioii and a branch of a certain church.ii Witness 
may not state what the nature of the relation with 
another is where this is a conclusion ^nd may 
not give his opinion or state his conclusions as to 


Georgia H. Co., 68 So. 281, 192 
Ala. 456. 

22 C.J. p 496 note 65. 

80. Mass.—Lawlor v. Wolff, 62 N.B. 
973, 180 Mass. 448. 

22 C.J. P 495 note 47. 

81. Mass.—^Lawlor v. Wolff, supra. 

82. Mass.—Commonwealtli v.’ Colller, 
134 Mass. 203. 

83. 111.—^ITpper Alton v. Green, 112 
IlLApp. 439. 

K.T.—^Dlttman v. Edison Electric Il¬ 
lum. Co., 83 N.Y.S. 1078, 87 App. 
Biv. 68. 

84. N.T.—Galligan v. Metropolitan 
St. R. Co., 67 N.Y.S. 180, 33 Misc. 
87. 

85. Ala.—^Alahama Great Southern 
R. Co. V. Linn, 15 So. 508, 103 Ala. 
134. 

22 C.J. P 496 note 52. 

86. lowa.—State v. Vincent, 24 lowa 
670, 96 Am.D. 753. 

87. Ala.—Bennett v. State, 62 Ala. 
370. 

111.—Sahlinger v. People, 102 111. 241. 

88. Mont.—Bramlett v. Flick, 57 P. 
869, 23 Mont. 95. 

89. Mass.—Lynch v. Lowell Electric 
Light Corporation, 160 N.E. 413, 
263 Mass. 81. 

90. Ind.—Insurance Co. of North 
America v. Osbom, 69 N.E. 181, 26 
Ind.App.' 88. 

91. Tex.—Bath v. Houston & T. C. 
R. Co., 78 S.W. 993, 34 Tex.Civ.App. 
234. 

92. Ind.—Jones v. State, 71 Ind. 66. 

93. N.Y.—^Peck v. New York Cent. 
& H. R. R. Co., 69 N.E. 206, 166 N. 
Y. 347. 

94. N.Y.—Ward v. Troy, 66 N.Y.S. 
926. 66 App.Div. 192. 

96- Colo.—Shapter v. Pillar, 63 P. 
302, 28 Colo. 209. 


96. tr.S. —^Wheeler & Motter Mercan- 
tile Co. V. Lamerton, C.C.A.Okl., 

8 F.2d 967, 44 A.L.R. 769. 

Ala.—^Yorkshire Ins. Co. v. Bunch- 
Morrow Motor Co., 103 So. 670, 

212 Ala. 588. 

Cal.—Collette v. Sarrasin, 193 P. 671, 
184 Cal. 2. 

Ga.—George v. Rothstein & Nelson, 
132 S.E. 414, 36 Ga.App. 126—| 
Scott V. Kelly-Springfleld Tire Co., 
125 S.E. 773, 33 Ga.App. 297—Floyd 
V. Taylor Cotton Co., 105 S.E. 646, 
26 Ga.App. 96. 

Ind.—^Blackstone Theatre Corporation 
V. Goldwyn Distributing Corpora¬ 
tion, 146 N.E. 217, 86 Ind.App. 277, 
followed in Metro-Goldwyn Picture 
Corporation v. Berger, 174 N.E. 926, 
91 Ind.App. 723. 

lowa.—Lozier Automobile Exch. v. 
Interstate Casualty Co„ 196 N.W. 
886, 197 lowa 936. 

Mass.—Irwin v. Worcester Paper Box 
Co., 141 N.E. 286, 246 Mass. 453. 
Mo.—Tosh V. Kirshner, 248 S.W. 994, 

213 Mo.App. 257. 

Mont—^Exchange State Bank of 
Glendive v. Occident Elevator Co., 
24 P.2d 126, 95 Mont. 78, 90 AL.R. 
740. 

Tex.—^Bayliss v. Raney, Civ.App., 273 

S.W. 932—Goodman v. Republic 
Inv. Co., C1V.APP., 216 S.W. 466, 
dismissed for want of jurisdiction. 
22 C.J. p 638 note 1. 

97. Ala.—^Hodges v. Collins, 106 So. 
144, 213 Ala. 662—Somerall v. Cit- 
izens’ Bank, 101 So. 429, 211 Ala. 
630—^Kinney v. Glenn, 198 So. 260, 
29 Ala.App. 478, certiorari denied 
198 So. 256, 240 Ala. 202. 

Mont.—^McCarthy v. Anaconda Cojp- 
per Mining Co., 225 P. 391, YO 
Mont 309. 

22 C.J. p 639 note 8—2 C.J. p 948 
notes 23, 24. 
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Ala.—Knight Iron & Metal Co. v. 
Ardis, 199 So. 716, 240 Ala. 306, 
reversing 199 So. 712, 29 Ala.App. 
600. 

98. Tex.—^Philadelphia Flre Assoc. 
V. Joifos, Civ.App, 40 S.W. 44. 

99. Ky.—Sympson Bros. Coal Co. v. 
Coomei 58 S.W.2d 694, 248 Ky. 
324. 

1. i Ky.—Grubb v. Coleman Fuel Co., 
114 S.W.2d 477, 272 Ky. 847. 

2. Tex.—Federal Surety Co. v. 

Scott, Civ.App., 22 S.W.2d 167, er¬ 
ror refused. 

3. Tex.—Southern Cotton-Oil Co. v. 
Wallace, 64 S.W. 638, 23 Tex.Civ. 
App. 12. 

4. Ga.—Bass v. African Methodlst 
Episcopal Church, 116 S.E. 816, 156 
Ga. 67. 

5. Ga.—^Bass v. African Methodisl 
Episcopal Church, supra.» 

6. Ala.—Sovereign Camp, W. O. W., 
v. Hoehn, 85 So, 696, 204 Ala. 248. 

7. Ga.—Rudulph v. Brown, 103 S. 
B. 261, 160 Ga. 147. 

22 C.J. p 636 note 88. 

8. Ga.—Wimberly v. Toney, 166 S. 
E. 267, 176 Ga. 416. 

9. Ala-—Meador-Pasley Co. v. Owen, 

133 So. 36, 222 Ala. 392. • 

Pa.—^Perry v. Sims, 123 A. 660, 279 
Pa. 166. 

22 C.J. p 639 note 5. 

10. Ga,—Bond v. Harrison, 176 S.E. 
374, 179 Ga. 490. 

22 C.J. p 639 note 13* ^ 
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the existence of an agency 18 or the nature and ex- 
tent of the agentes authority;!^ confidential rela- 
tions;i6 existence of a partnership marriage;!^ 

bigamy;i8 divorce;i8 or employment ;20 that a 

person was president of a Corporation,that one 
was working for another, on question whether he 
was an employee or an independent contractor ;82 
who were the sole heirs of a person named;88 
whom an attomey represented for whom a com- 
mittee was acting;25 or what relation a party to a 
note bore to the note.^s A witness may not testify 
as to his impression that a couple conveyed the im- 
pression that they were husband and wife;27 and 
the opinion of a subtenant as to whom he occupied 


the premises under is inadmissible.28 

m. Time, Place, Qnality, Quantity, and Speed 

The ordinary witness may testify to facts, but can- 
not state opinions or conclusions, as to time, place, quaU 
Ity, quantity, or speed. 

Under the rule admitting statements of fact, a 
witness has been permitted to testify as to the time 
when a certain thing was done,^^ that there was 
time to have done certain things before the happen- 
ing of another event,80 or as to the priority in time 
of certain events.81 Likewise the witness may tes¬ 
tify as to the results of measurements made by 


13. tJ.S.—Puller Process Co. v. Tex¬ 
as Co., C.C.A.MO.. 16 P.2d 108. 

Ala.—Clark & Barker v. Bufaula 
Brlck Works. 88 So. 669. 205 Ala. 
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101 So. 629. 211 Ala. 616. 

Cal.—^Dimond v. Bessemer Gaa En¬ 
gine Co., 177 P. 868. 39 Cal.App. 
8 . 
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V. Klnn, 65 P.2d 706, 100 Colo. 76. 
111.—Smoot V. Holllngsworth, 265 

I11.APP. 447. 
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N.W. 688, 194 lowa 144—Swift v. 
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177 N.W. 619. 
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191 Ky. 744. 
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40, 328 Mo. 1232. 
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266 P. 869, 82 Mont. 160. 
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Ass'n, 288 P. 416, 131 Or. 393. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Kempner, Civ.App., 275 S.W. 469, 
reversed on other grounds, Com. 
App., 282 S.W. 796. 

Vt—Dieter v. Scott, 9 A.2d 95, 110 
Vt. 376. 

22 C.J. p 497 note 48—2 C.J. p 936 
note 21, p 948 note 21. 

‘Wlt&ess may state faots and olr- 
wimstanoes conceming various trans- 
actions between bim and alleged Prin¬ 
cipal, leaving court and jury to de- 
termine, under facts, whether he 
was agent; but evldence that par¬ 
ty Is or is not agent is mere con- 
cluslon.—Sanley v. Wllkinson, 229 
P. 674, 107 Okl. 64. 

14. Ala. — ^Atlantic Pacific Stages v. 
Tandle, 140 So. 603, 224 Ala. 481 
—^Lincoln Reserve Life Ins. Co. 
V. Powlpr, 132 So. 87, 222 Ala. 348. 

Ariz.—^Benton v. Regeser, 179 P. 
966, 20 Ariz. 273. 

Ind.—^Krauss v. Weaver, 130 N.E. 800, 
191 Ind. 188. 


I lowa.—Swanson Automobile Co. v. 
Stone, 174 N.W. 247, 187 lowa 309. 
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Commission Co. v. Harrison, 118 
A. 192, 141 Md. 91—Deane v. Big 
Spring Dlslilling Co., 113 A. 891, 
138 Md. 888. 

Mich.—Freeman v. Mlllen, 196 N.W. 
200, 225 Mich. 271. 

Mo.—^Buffalo Trust Co. v. Producers' 
Exchange No. 148, Califomia, Mo., 
23 S.W.2d 644, 224 Mo.App. 199— 
Gorin Sav. Bank v. Barly, App., 260 
S.W. 480. 

Mont.—Becwar v. McNicol, 296 P. 
1027, 89 Mont. 818—Parsons v. 
Rice, 264 P. 396, 81 Mont. 509. 
S.D.—Cole V. City of Britton, 260 
N.W. 266, 63 S.D, 428. 

Tex.—^Hardin v. Rust, Civ.App., 294 
S.W. 626—Terry v. Witherspoon, 
Civ.App., 266 S.W. 471, afflrmed 
Witherspoon v. Terry, Com.App., 
267 S.W, 973—Weimer v. Prince & 
Prince, Clv.App., 246 S.W. 666— 
Vaughn v. Charpiot, Civ.App., 213 
S.W. 960. 

Wash.—^Associated Indemnlty Corpo¬ 
ration V. King County School Dist. 
No. 181, 47 P.2d 10, 182 Wash, 414. 
22 C.J. p 497 note 74—2 C.J. p 948 
note 22. 

15. Cal.—Boye v. Andrews, 102 P. 

561, 10 Cal.App, 494. 

16. Pia,—Mach V. Mayo, 86 So. 222, 
80 Pia. 372. 

lowa.—Central Nat. Bank & Trust 
Co. V. Redman Preight Lines, 294 
N.W. 916. 

Mo.—^Roark V. Pullam, 229 S.W. 236, 
207 Mo.App. 425. 

22 C.J. p 494 note 68 [hl. 

17. 111.—Sokel V. People, 72 N.B. 

382, 212 IU. 238. . 

18. N.T.—^Linado v. Llnado, 16 N.T. 
S.2d 570, 172 Misc. 782. 

19. Ga.—^McDonald v. McDonald, 180 
S.B. 816, 180 Ga. 771. 

90. Ariz.—Insplfation Consol. Cop- 
per Co. V. Bryan, 262 P. 1012, 31 
Ariz. 802. 

Ky.—Cleridenin v. Colonlal Supply 
Co.. 102 S.W.2d 992, 267 Ky. 544. 
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' W. 384. 

N.T.—Brown v. St. Vincentes Hospi- 
tal, 226 N.T.S. 317, 222 App.Div. 
402. 

Tex.—Casualty Underwriters v. 
Rhone, 132 S.W.2d 97. 134 Tex. 50, 
affirming Traders & General Ins. 
Co. V. Rhone, Civ.App., 110 S.W.2d 
621—Texas Reciprocal Ins. Ass'n v. 
Stadler, Civ.App., 126 S.W.2d 706, 
error dismissed, Judgment correct. 
Wis.—Tesch V. Induatrial Oommis- 
sion, 229 N.W. 194. 200 Wis. 616. 
22 C.J. p 494 notes 61, 63 [a], p 497 
note 76. 

91. Cal.—Ewing v. Hayward, 195 P, 
970, 60 Cal.App. 708. 

99. Ark.—^W. H. Mnore Lumber Co. 
V. Starrett, 279 S.W. 4, 170 Ark. 

92. 

Mo.—Dagley v. National Oloak & 
Suit Co.. 22 S.W.2d 892, 224 Mo. 
App. 61. 

Wis.—Kolman v. Dvorak, 262 N.W. 
622, 219 Wis. 139. 

93. Mo.—Barron v. H. D. Williams 
Cooperage Co.. 171 S.W. 6S3, 185 
Mo.App. 625. 

94- lowa.—Chew v. 0’Hara, 81 N.W. 
157, 110 lowa 81. 

95. Ala»—Tison v. Citizens' Bank & 
Security Co., 93 So. 857, 208 Ala. 
111 . 

96. Ala.—^Long v. Gwin, 80 So, 440, 
202 Ala. 358. 

Ga,—Tatf v. Larey, 116 S.R S66* 
29 Ga.App. 631. 

97. N.J,—^Horton v. Horton, 180 A- 
24, 2 N.J.Misc, 683. 

98. Mass.—Pierce v. Kolikof, 122 
N.B. 658, 232 Mass. 479. 

99. lowa.—Cleophas v. Walkcr, 233 
N.W. 257, 211 lowa 122. 
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Iron Co. V. Jones, 91 So. 308, 207 
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31. Cal.—tate v. Fratt, 44 P. 1061, 
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him,32 or the amount of wastage of a machine,^» 
or the number of men customarily employed to per- 
form certain work.24 

On the other hand, under the rule excluding opin- 
ions of witnesses, evidence has been excluded as to 
the time for performance of certain work,25 rea- 
sonableness of time in which to complete a build- 
ing36 or to transport live stock®*^ or merchandise 
time of alteration of an instrument;^» time of dis- 
covery of overpayments tjme in which a train 

would pass a given space where its speed was 
proved;^^ time which an injured party had to avoid 
injury ;42 period covered by payment of assessment 
for Insurance probable interval between slate 
becoming loose in the roof of the entry to a mine 
and its dropping;^^ place of making a contract;^® 
place of residence;46 whether a place was urban or 
suburban territory;^^ quality of work;^® produc- 
tiveness of a gas well;42 quality and quantity of 
moonlight;50 and speed.®i 

n. Motor Vehicle Caaes 

The general rules govern the admission or excluslon 
of testimony of ordinary witnesses in cases invoivlng 
motor vehicles. 

The general rules as to the admissibility of the 
opinion or conclusion of a witness apply in actions 


arising out of injuries attending the operation of 
motor vehicles.52 Testimony of a witness as to an 
automobile accident is not objectionable as a con¬ 
clusion where he States the facts.®2 Thus, a witness 
has been permitted to testify as to control of vehi¬ 
cle as to why he did what he did that he was 
to blame for the accident;®® that a mark on a high- 
way appeared to have been made by a free running 
wheel of defendanfs automobile that defendanfs 
car struck the one in which the witness was rid- 
ing;®2 that defendant ran into the other car and 
turned it over;®® that driver had no permission of 
owner to take car;®® that witness could see the 
tracks of each car involved in the accident;®^ that 
marks on the highway could have been caused by 
defendant^s vehicle;®^ that witness noticed signs of 
skidding at a railroad Crossing where motorist was 
killed;®® that witness, while driving, must have 
dozed, because he had caught himself doing that be- 
fore;®4 when witness first saw defendant’s car;®® 
whether an automobile horn was blown Ibefore the 
accident;®® and whether the motorist observed at 
the place where he made a sudden tum if the 
automobile changed its direction from the tire 
marks.®7 Questions addressed to an inspector of 
motor vehicles as to what his duties were call for 


32. Ala.—Alabama Great Southern 
K. Co. V. Sanders, S2 So. 17, 203 
Ala. 67. 

Ga.—^Dyson v. Sellers, 100 S.B. 791, 
24 Ga.App. 411. 

Minn.—State v. Horr, 203 N.W. 979, 
163 Minn. 141. 

22 C.J. p 564 note 97. 

33. Utah.—Batti e Creek Bread 
Wrappingr Mach, Co. v. Paramount 
Baking Co., 39 P.2d 323, 88 Utah 
67. 

34. Mo.—^Hulsey v, Tower Grove 
Quarry & Constructlon Co., 80 S. 
W.2d 1018, 326 Mo. 194. 

35. Ind.—Clay County v. Redlfer, 69 
N.B. 306, 32 Ind.App. 93. 

36. vjal.—Giherson v. Pink, 151 P. 
371, 28 Cal.App. 26. 

37. Tex.—Texas & P. R. Co. v. 
Crowder, Civ.App., 167 S.W. 281. 

22 C.J. p 496 note 76. 

38. 111.—^Hennlgrh v. Cleveland, C., C. 
& St. L. R. Co., 143 I11.APP. 283. 

39. Ala.—^Whltewater Lumber Co. v. 
Langford, 113 So. 626, 216 Ala. 610. 

4a N.Y.—Rowley v. Parsons, 61 
N.T.S. 892, 45 App.Div. 174. 

41. Pa.—Blauvelt v. Delaware, Iu & 
W. R. Co., 56 A. 867, 206 Pa. 141. 

42. Ala.—Central of Georsrla R. Co. 
V. Bllison, 76 So. 169, 199 Ala. 671. 

43. Mo.—^Welch v. Fratemal Aid 
Union, 268 S.W. 187, 214 Mo.App. 
443. 


44. lowa.—Thayer v. Smoky Hollow 
Coal Co., 96 N.W. 718, 121 lowa 
121 . 

45. Cal.—Califomia Bean Growers' 
Ass’n V. C. H. & O. B. Puller Co., 
248 P. 967, 78 Cal.App. 622. 

46. Tex.—Pidelity & Deposit Co. of 
Maryland v. First Nat. Bank, Civ. 
App., 113 S.W.2d 622, error dis- 
missed. 

22 C.J. p 496 note 80. 

47. W.Va.—Collar v. McMullln, 148 

S. B. 496, 107 W.Va. 440. 

48. N.T.—Woarms v. Becker, 82 N. 

T. S. 1086, 84 App.Div. 491. 

49. Ohio.—Chio Oil Co. v. McCrory, 
14 Ohio Cir.Ct. 304, 7 Ohio Cir. 
Dec. 344. 

22 C.J. P 496 note 67. 

5a Ind.—Green v. State, 67 N.E1. 
637, 154 Ind. 665. 

51. U.S.—^Northern Pac. R. Co. v. 
Hayes, 111., 87 P. 129, 30 C.C.A. 
676. 

52. Ala.—^Massey v. Pentecost, 90 

So. 866, 206 Aia. 411. 

42 C.J. p 1219 note 43. 

53. Ala.—^McPherson v. Martin, 174 
So. 791, 234 Ala. 244—^Pollard v. 
Rogrers, 173 So. 881, 234 Ala. 92— 
Allison Coal & Transfer Co. v. 
Davis, 129 So. 9, 221 Ala. 334. 

54. Ga.—Atlanta & W. P. R. Co. v. 
Patton, 123 S.B. 900. 32 Ga.App. 
627. 


Kan.—Baker v. Magnolia Petroleum 
Co., 207 P. 789, 111 Kan. 655. 
Mass.—^McGrath v. Pash, 139 N.B. 

303, 244 Mass. 327. 

55. Ala.—^Pittman v. Calhoun, 172 
So. 263, 233 Ala. 450. 

66. lowa.—^Robbins v. Weed, 169 N. 
W. 773, 187 lowa 64. 

67. Cal.—^Mace v Watanabe, 87 P. 
2d 893, 31 Cal.App.2d 321. 

58. 111.—^Land v. Bachman, 223 Rl. 
App. 473. 

59. Ala.—Schrimsher v. Carroll, 142 
So. 647, 225 Ala. 188. 

60. Wis.—Christiansen v. Schenken- 
berg, 236 N.W. 109, 204 Wis. 323. 

61. Mich.—Anderson v. Lynch, 205 
N.W. 134, 232 Mich. 276. 

62. Mo.—Silsby v. Hinchey, App., 
107 S.W.2d 812. 

63. Ga.—Southern Ry. Co. v. Tudor, 
168 S.B. 98, 46 Ga.App. 563. 

64. Tex.—^McMillian v. Sims, Civ. 
App., 112 S.W.2d 793, error g^ranted. 

65. Tex.—Sanders v. Lowrimore, 
Civ.App., 73 ,S.W.2d 148, reversed 
on other grrounds Lowrimore v. 
Sanders, 103 S.W.2d 739, 129 Tex. 
563, which afflrmed 106 S.W.2d 266, 
129 Tex. 663. 
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667, 222 Ala. 197. 

67. Minn.—^Lestico v. Kuehner, 283 
N.W. 122, 204 Minn. 126. 
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statements of fact.®® On the other hand, the rule 
against admission of opinions or conclusions had 
been applied to exclude evidence as to absence of 
signs of dragging of car;®® cause of wreck;^® 
cause of mark on highway;^^ condition of Street at 
place of collision;72 control of vehicle;'^® effect of 
illumination from headlights effect of collision 
effect of sudden tum employment between driver 
and defendant , •'^7 jack of skill of driver;'^® where 
car was hit by other vehicle whether vehicle was 
under control;®® wIjd was driving;®! whether wit- 
ness was guest;®^ or whether guest approved of 
manner of operation.®® 

A conclusion of defendant, as a witness, as to 
whether the driver was on defendant*s business®^ or 
knew that he was without authority to take the au- 
tomobile®® is not admissible. 


0. Miscellaneons 

In numerous cases of miscellaneous nature the ad- 
mlssibllity or inadmissibllity of testimony of ordinary 
witnesses has been made the subject of Judicial decision. 

The courts have permitted witnesses to testify as 
to amount of liquor delivered to a pcrsonbound- 
aries;®"^ confidence in another;®® connection with 
an event;®® consent,®® or control;®^ cost of re- 
placement;®® duties of officer;®® duty to maintain 
a mine roof;®^ experience;®® horne life of in- 
sured;®® improvement of land;®*^ intoxication;®® 
involuntary character of detention;®® knowledge or 
experience of employee;^ the making of a gift;^ 
propriety of assessmcnt;® realization of danger;^ 
receipt of rents;® rcgularily of an assessmcnt;® re¬ 
suit of a calculation safe method of work;® a 
System of church government;® truth of a state- 
ment,^® or of allegations in an affidavit,ii that ali 


68. Vt.—^Ronajtt v. J. G. Tumbull 
Co., 131 ,A. 788, 99 Vt. 280. 

69. Tex.—Dixle Motor Coach Corpo¬ 
ration V. Ball, Civ.App., 69 S.W.2d 
581, error dismlssed. 

70. Ga.—^Holloway v. City of Mill- 
edgeville, 132 S.E1. 106, 35 Ga.App. 

87. 

71. Conn.—^Weller v. Flsh Transport 
Co., 192 A. 317, 128 Conn. 49. 

TflL Ala.—^Birmlngham Stove & 

Range Co. v. Vanderford, 116 So. 
334, 217 Ala. 342. 

73. Ala.—^Birmingham Stove & 

Range Co. v. Vanderford, supra. 

74. Ga.—^Maner v. Dykes, 190 S.B. 
189, 55 Ga.App. 436, transferred, 
see 187 S.B. 699, 183 Ga. 118, trans¬ 
ferred, see 184 S.E. 438, 52 Ga.App. 
715. 

7B. Ala.—^Leeper Cleaning & Dyelng 
Co. V. McKlnney, 161 So. 629, 230 
Ala. 462. 

Mo.—^Berthold v. Danz, App., 27 S.W. 
2d 448. 

Tex.—rSouthwestem Bell Telephone 
Co. V. Doell, Clv.App., 1 S.W.2d 
501. 

76. Mo.—Martin v. Kansas City, 
App., 224 S.W. 141. 

77. lowa.—^Zieman v. World Amuse- 
ment Service Ass'n of South Da- 
kota, 228 N.W. 48, 209 lowa 1298. 

78. N.D.—Kist V. Kist, 243 N.W. 
820, 62 N-B. 408. 

79. Md.—Bode v. Carroll-Independ- 
*ent Coal Co., 191 A. 686, 172 Md. 

406. 

86* Ala.—Capital Motor Lines v. 
Loring, 189 ^ 0 . 897, 238 Ala. 260. 

81. Mlnn.—^Nicol v. G^ltler, 247 N. 
W. 8, 188 Mlnn. 69. 

82. Wash.—Jensen v. Chicago, M. & 
St! P. Ry. Co., 233 P. 635, 133 Wash. 
208. 


83. Ala.—^Kelly v. Hanwlck, 163 So. 
269, 228 Ala. 336. 

84L Arlz.—^Benton v. Regeser, 179 P. 
966, 20 Ariz. 273. 

86. Ala.—^Massey v. Pentecost, 90 So. 
866, 206 Ala. 411. 

86. lowflL—Cvitanovlch v. Bromberg, 
161 N.W. 1078, 169 lowa 736, Ann. 
Cas.l917B 309. 

87. Kan.—^Kyte v. Chessmore, 188 
P. 261, 106 Kan. 394. 

N.C.—^McQueen v. Graham, 111 S.B. 
860, 183 N.C. 491. 

88. Tex.—Goodrich v. First Nat. 
Bank, Clv.App., 70 S.W.2d 609, er¬ 
ror refused. 

89. lowa.—Coldren v. Le Gore, 91 
N.W. 1066, 118 lowa 212. 

90^ Ala.—Street v. Sinclair, 71 Ala. 

110 . 

N.T.—Thompson v. Vrooman, 21 N.T, 
S. 179, 66 Hun 245. 

191. Mont.—McCarthy v. Anaconda 
Copper Mimng Co., 225 P. 391, 70 
Mont. 309. 

Tex.—^^tna Life Ins. Co. v. Casper, 
Civ.App„ 11 S.W.2d 694. 

Wash.—Long v. Shirrod, 222 P. 482, 
128 Wash. 268. 

22 C.J. p 536 note 27, p 639 note 9. 

98. Mont.—Mather v. Musselman, 
257 P. 427, 79 Mont 566. 

93. Ala.—^Most Worshipful Qrand 
Lodge of A. F. & A. M. of Ala- 
bama (Colorcd) v. CalUer, 140 So. 
667, 224 Ala. 364. 

94. Ala.—Stith Coal Co. v. Crayton, 
86 So. 148, 17 Ala.App. 449. 

96, Mont.—Lander v. Sheehan, 79 
, P. 406, 32 Mont. 25. 

98. Mo.—^Parker v. .®tna Life Ins. 
Co., 23^ S.W. 708, 289 Mo. 42. 

97. Ala,—Cofer v. Scroggins, 13 So. 
115, 98 Ala. 342, 39 Am.S.Ri 64. 
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Pa.—McNamara v. Shorb, 2 Watts. 
288. 

98. lowa.—Ijittic v. lowa State 

Traveling Assoc., 134 N.W. 

1087, 154 lowa 1087. 

99. Ala.—Robin.^on v. CSreene, 43 So. 
797, 148 Ala. 434. 

1. Tex.—San Antonio Portland Ce¬ 
rnent Co. V. Osehwendf^r, Civ.App., 
207 S.W. 967, error 

2. Tenn.—Scott v. Union & Plant- 
ers" Bank & Trusi Co., 130 S.W. 
757, 123 Tenn. 258. 

22 C.J. p 639 noto 6. 

3. Ala.—Bynum v. Stato, 112 

So. 348, 216 Ala. 102. 

4. Tex.—llaynos v. Ilornhard, Civ. 
App., 268 S.W. 509. 

6. 111. —Gold V. Rouhso, 238 III. App. 
427. 

Vt.—Capital Oarago Co. v. I^owell, 
122 A. 423, 97 VI. 204. petitlon dis- 
mlssed 123 A. 200, 194 Vt. 328. 

22 C.J. p 536 note 50. 

6. Tex.—Supreme Couneil A. L. IT. 
V. Lander.s. 57 S,W. 307, 23 Te.x. 
Civ.App. 625. 

7. Ga.—Contrai Goorgia Power Co. 
V. Alays, 72 S.M. 000. 137 Ga. 120. 

111.—Smith V. Chicago Snnifary IMst., 
103 N.B. 264. 260 11*1. 453—Sniythe 
V. Hvans, 70 N.E. 006, 209 llI, 376, 
Mo.—Rosonfeld v. Siegfried, 91 Mo. 
App. 169. 

8. N.H.—Oardner v. ComimTcial 
Mach. Co., 111 A. 317. 79 N.II. 452, 

9. lowa.—Blrd v. St. Mark’H Church, 
17 N.W. 747, 62 lowa 567. 

10. N.y.—Llscomb v. Agate, 22 N.Y. 
S. 126, 67 Hun 388. 

11. Ga.—Scott V. Mayor, etc., of 
Mount Airy, 14 S.B.2d 127, 64 Ga. 
App. 828. 
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money collected was turned over;l2 that a paper 
was abstracted from the files of a public office 
that an instrunaent purports to be a copy;^^ that a 
place was frequented by people;^^ that a person 
held a certain office;^® that more force than nec- 
essary was used;^*^ that the only available right of 
way is over private property;!^ that signals were 
used at a certain betting place that at an organi- 
zation meeting a corporate charter was accepted;^® 
that a company was under the jurisdiction and di- 
rection of the interstate commerce commission 
that certain parties were interested in the drilling 
of an oil well;^^ that county funds were paid out 
for certain purposes;23 that deceased jumped or 
leaped under a train;^^ that notices of cancellation 
of insurance policy had never been sent to insured 
at his horne address;26 that a transcript of a jus- 
tice of the peace judgment was not recorded;26 that 
witness was arrested;27 that he was placed in a 
hospital ward reserved for certain diseases;23 that 
witness made a deposit, in an action to recover bank 
deposits;29 that witness was well known on the 
Street where she lived;^^ that witness knew where 
defendant lived, and he may state where he lived, 
although he testifies that he had never been to or 
past defendant’s house that litigation took place 

12. N.Y,—Metropolitan L. Ins. Co. 

V. Schaefer, 40 N.Y.S. 984, 16 Misc. 

626. 

la Tex.—Pope v. Anthony, 68 S.W. 

621, 29 Tex.Civ.App. 298. 

14. Ala.—Murphy v. State, 28 So. 

719, 118 Ala. 137. 

15. Ala.—Alabama Power Co. v. 

Jones, 101 So. 898, 212 Ala. 206. 

16. lowa.—State v.. Haskins, 80 N. 

W. 1063, 109 lowa 656, 77 Am.S.R. 

560, 47 Li.R.A. 223. 

17. Ala.—Louisville & N. R. Co. v. 

Watson, 8 So. 249, 90 Ala. 68. 

18. Tex.—^Denison & P. S. R. Co. v. 

0’Malley, 46 S.W. 226, 18 Tex.Civ. 

App. 200. 

16. Conn.—Sofas v. McKee, 124 A. 

380, 100 Conn. 541. 

20i. Ga.—Smith v. Satilla Pecan Or- 
chard & sitock Co., 110 S.E. 303, 

152 Ga. 638. 

21. Ind.—Selph v. Illinois Flpe Line, 

190 N.B. 191, 206 Ind. 490. 

22. Tex.—^Harvey Company v. Bra- 
den, Civ.App., 260 S.W. 666. 

23. Ga.—^Payne v. Franklin County, 

116 S.E. 627, 156 Ga. 219. 

24. Tex.—^Feinberg v. Great South¬ 
ern Life Ins. Co., Civ.App., 111 S. 

W.2d 729. 

25. Mont.—^McGonigle v. Prudential 
Ins. Co. of America, 46 P.2d 687, 

100 Mont. 203. 


between certain persons;^^ that articles furnished 
to a wife and child were needed by them,*^3 that 
purchaser told owner of property that he could not 
buy, and later concluded otherwise, in an action for 
commissions for lots sold by the owner to which 
bank a check was first sent, and how and when it 
was sent to, and retumed by, that bank with infor- 
mation it did not have sufficient funds 5 the value 
of audit the number of times the foreman vis- 
ited the place where the employee was injured;37 
what was a fair and just wage rate;*8 what one 
did as an officer;®® whether articles included in an 
inventory, which included^ items not covered by the 
terms of an insurance policy, were insured by the 
policy;^® whether employee was discharged by em- 
ployer;4i the kind of an inventory required under 
the policy whether a party signijig a deposition 
understood it whether certain property had been 
tied up by a suit whether insurance policies were 
canceled;45 whether two suits were for the same 
cause of action whether he ever advised his son 
to separate from the latter’s wife whether safe- 
ty appliances around a machine would create inter- 
ference;4S whether witness knew a certain resuit 
would follow;^® who furnished money who re- 
quested an arrest;®^ for whom witness acted;^^ 

41. Ind.—^Prudential Ins. Co. of 
America v. Bidwell, 8 N.E.2d 123, 
103 Ind.App. 386. 

42. Tex.—Camden Pire Ins. Ass'n 
V. Yarborough, Civ.App., 229 S.W. 
336, dlsmissed for want of juris¬ 
diction. 

43. Tex.—Sarro v. Bell, 126 S.W. 24, 
69 Tex.Clv.App. 162. 

44- Mo.—Crews v. Bogry, App., 286 
S.W. 549. 

45. Cal.—^Emery v. Pacific Bmploy- 
ers Ins. Co., 67 P.2d 1046, 8 Cal. 
2d 663. 

461 Tex.—^Allen v. Burr*s Ferry, B. 
& C. R. Co., Civ.App., 143 S.W. 
1186. ^ 

47. Mo.—Leavell v. Leavell, 89 S.W. 
55, 114 Mo.App. 24. 

48. 111.—McCormick Harvestlngr 
Mach. Co. V. Burandt, 26 N.E. 688, 
136 111. 170. 

49. Ala.—^National Supply Co. v. 
Southern Creamery Co., 140 So. 
690, 224 Ala. 507. 

50. Cal.—^Kirk Wl^te & Co. v. Biegr- 
Hofflne Co., 44 P.2d 439, 6 CaLApp. 
2d 188. 

51. Ala —^Dismukes v. Tnvers Cloth- 
Ing Co., 127 So. 188, 221 Ala. 29. 

22 C.J. p 636 note 89. 

52. N.Y.—^Duryea v. Vosburgh, 17 
N.Y.S. 742, reversed on other 
^ounds 33 N.E. 932, 138 N.Y. 621. 


26. 111.—Swanson v. Kohout, 136 N. 
E. 666, 304 111. 606. 

27. Ala.—^Alabama Co. v. Norwood, 
100 So. 479, 211 Ala. 386. 

28. U.S.—^U. S. V. Sessin, C.C.A. 
Kan., 84 F.2d 667. 

29. Minn.—^Larson v. Citizens' State 
Bank of Westbrook, 172 N.W. 126, 
142 Minn. 334. 

30. Ga.—^Western Union Tei. Co. v. 
Travis, 86 S.E. 221, 144 Ga. 110. 

31. Tex.—Smith v. Woods, Taylor 
& Co., Civ.App., 236 S.W. 720. 

32. Ky.—^Ball v. Loughrldge, 100 S. 
W. 276, 80 Ky.L. 1123. 

33. lowa.—Baker v. Oughton, 106 N. 
W. 272, 130 lowa 36. 

22 C.J. p 636 note 77. 

34. Tex—Millerman v. Walton, Civ. 
App., 278 S.W. 483. 

35. Tex.—Jackes-Evans Mfg. Co. v. 
Goss, Civ.App., 254 S.W. 320. 

36. Tex.—^West Audit Co. v. Yoak- 
um County, Civ.App., 63 S.W.2d 
311, error dismissed. 

37. Md,—M. A. Longr Co. v. State 
Accident Pund, 144 A. 776, 166 Md. 
639. 

38. Tex.—^Federal Underwriters Ex- 
changre v. Woods, Civ.App., 140 S. 
W.2d 285, error granted. 

39. 111.—Chicago v. Murdock, 72 N. 
B. 46, 212 111. 9, 103 Am.S.R. 221. 

4a Tex.—^Delaware Ins. Co. v. Hili, 
Civ.App., 127 S.W. ,283- 
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and why goods were not delivered.®® 

The decisions under the rule excluding opinion 
evidence are very numerous®^ and include evidence 
as to absence of records;®^ acceptanceaccuracy 
of a niachine;57 attestation in presence of testa¬ 
tor attempt to stop a car;^® attempt to find ac- 
commodations,®® authority;®^ belief of another;®^ 
benefits;63 best interest of a child with respect to 
its custody;®^ cancellation of insurance;®^ com¬ 
parative prices;®® compensation ;®'^ contents of city 
budget;®8 control;®® cruelty;^^ custom;^! degree 
of willfulness shown in doing certain acts;'^^ 
to maintain electric wires;73 duties of a workman 
operating a particular machine duties of a farm- 


er;75 duty of officer;^^ earning capacity;77 effort 
to escape injury;^® efforts to obtain loan;73 elec- 
tion of officers;®® equipment of hospital;Sl ex- 
haustion of funds;®2 evasion of the law;83 fair 
and regular appearance of a certain paper;®*^ full 
disclosure to counsel, in an action for malicious 
prosecution habitual drunkennesshow pos- 
session was obtained;®^ identity;®^ inducement in 
seduction;®® injury to heaith by intoxication in- 
temperance interpretation of laws of bencvo- 
lent society;®® knowledge of another;®® making of 
gift;®^ market value;®® meaning conveycd by well- 
known words;®® meaning of libelous matter;®7' 
membership in association ;®3 mode of computation 
of tax;®® necessity for applicatioii for charity;^ 
necessity for highwaynoticenumber of persons 


53- Minn,—Derosia v. Winona & St. 
Peter R. Co., 18 Minn. 133. 

64. Pa.—Graham v. Pennsylvania 
Co., 21 A. 151, 139 Pa. 149, 12 L.R. 
A. 293. 

22 C.J. p 492 note 93. 

65. N.D.—Fisher v. Betts, 96 N.W. 
132, 12 N.D. 197. 

56L —Skipper v. Alexander, 158 

S. B. 32, 172 Ga. 246. 

N.J.—Thompson v. Briscoe, 156 A. 

488, 108 N.J.Law 387. 

N.T.—In re Kelly^a Wlll, 271 N.T.S. 
457, 151 Mlac. 277. 

57. N.Y.—Dunn v. Ultsch, 21 IST.T.S. 
262, 2 Misc. 211. 

66. Ill.—Snyder v. Steele, 122 N.B. 
520, 287 111. 169. 

69. Ala.—^Birmlngrham R., Llght & 
Power Co. v. Randie, 43 So. 366, 
149 Ala. 539. 

eOL N.T.—^Kline v. Kleenan, 185 N, 

T. S. 113. 

61. Mlch.—Michlgan Shoe Co. v. 
Paul, 113 N.W. 310, 149 Mich. 695. 

66. Cal.—Huyck v. Rennle, 90 P. 
929, 161 Cal. 411. 

63. U.S.—Wabash Ry. Co. v. City 
of St. Liouls, C.C.AMo., 64 F.2d 
921, afflrming, D C., City of St. 
IiOuls V. Senter Commisslon Co., 3 
P.Supp. 308, and certiorari denied 
Wabash Ry. Co. v. City of St. Lou- 
is, Mo.. 54 S.Ct. 88, 290 U.S. 668, 
78 L..Bd. 677. 

64. Ga.—^Milner v. Gatlin, 76 S.B. 
860, 139 Ga. 109. 

Mont.—State v. Giroux, 47 P. 798, 
19 Mont. 149. 

Tex.—^Long v. Smith, Civ.App., 162 S. 
W. 26. 

22 C.J. p 493 note 12. 

65. Okl.—Great American Life Ins. 
Co. V. Stephenson, 55 P.2d 56, 176 
Okl. 295. 

66l 111.—Kenfleld-Leach Co. v. In¬ 
dustria! Publioatlons, 161 N-B. 239, 
820 111. 449. 

67. CaL—Abbott v. Limited Mut. 


Compensation Ins. Co., 86 P.2d 961, 
30 Cal.App.2d 157. 

68. Tex.—Moore v. Logan, Civ.App., 
10 S.W.2d 428, error dismissed. 

69. U.S.—Crow V. Continental Oli 
Co., C.C.A.Tex., 116 P.2d 740—Eld- 
rldge V. McGeorge, C.C.A.Ark., 99 
F.2d 836. 

22 C.J. p 493 note 37, p 638 note 98. 

70. Ala.—^Hall v. Goodson, 32 Ala. 
277. 

22 C.J. p 493 note 43. 

71. Pa.—Gtordon v. Biffenderffer, 
177 A. 21, 317 Pa. 425. 

72. S.C.—^Bntsminger v. Seaboard 
Air Line R. Co., 60 S.E. 441, 79 S. 
C. 161. 

73. Ala.—^Alabama Power Co. v. 
Fergusen, 87 So. 796, 206 Ala. 204. 

74. Ind.—Blanchard-Ramilton Fur- 
niture Co. v. Colvin, 69 N.B. 1032, 
32 Ind.App. 398. 

75- Mo.—Stoner v. New York Life 
Ins. Co., 114 S,W.2d 167, 232 Mo. 
App. 1048. 

70. Md.—City of Baltimore v. First 
Methodist Episcopal Church of 
Baltimore City, 107 A, 361, 134 Md. 
593. 

77. Tex.—Texas-Louisiana Power 
Co. V. Webster, Civ.App., 69 S.W. 
2d 902, affirmed 91 S.W.2d 802, 127 
Tex. 126. 

22 C.J. p 494 note 52. 

78. Mo.—Beitling v. S. S, Kresge 
Co., 116 S.W.2d 622, 232 Mo.App. 
1196. 

79. Tex.—B. F. Goodrich Rubber Co. 
V. Valley Plumbing & Supply Co., 
Civ.App., 267 S.W. 1036. 

80. Ga.—Skipper v. Alexander, 168 
S.B. 32, 172 Ga. 246. 

81. Ala.—^Atlantic Pacific Stages v. 
Yandle, 140 So, 603, 224 Ala. 481. 

82. Tex.—^Loyal Friends of America 
Benev. Ass*n v. Steward, Civ.App., 
63 S.W.2d 91. 

83. Tex.—^Petteway v. State, 35 S.W. 
646, 86 Tex.Cr. 97. 
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84. Mich.—^Brown v. Kenncdy, 93 
N.W. 1073, 131 Mich. 464. 

85. Neb.—Jensen v. Halstoad, 85 N. 
W. 78, 61 Neb. 249. 

86. Mo.—Golding v. Golding, 6 Mo. 
App. 602, affirmed 74 Mo. 123. 

87. Mo.—Poster v. Modern Wood- 
men of America, App., 138 S.W.2d 
18. 

80. Utah.—Golden v. American 
Keene Cernent & Plaster Co., 95 P. 
2d 765, 98 Utah 23. 

89. Ala.—^Anderson v. State, 16 So. 
108, 104 Ala. 83. 

90. N.Y.—Rawls V. American Mut. 
L. Ins. Co., 27 N.Y. 282, 84 Am.D. 
280. 

91. Ala.—Smith v. State, 55 Ala. 1. 

92. Mo.—^Davidson v. Supreme Lodge 
K. P., 22 Mo.App. 263. 

93. Ala.—Globe & Rutgers Pire Ins. 
Co. V. Pappas, 122 So. 346, 219 Ala. 
332. 

Mass.—Shachoy v. Chevrolet Motor 
Co., 182 N.E. 830, 280 Mass. 442. 

22 C.J. p 494 note 89. 

94. U.S.—Shwab v. Doyle, Mich., 269 
P. 321, reversed on other grounds 
42 S.Ct. 391, 258 U.S. 529, 66 L.Ed. 
747, 26 A.L.R. 1454. 

96. Tenn.—Green v. Amold, App.* 
160 S.W.2d 1075. 

96. Tex.—Lehmann v. Medack, Civ. 
App., 162 S.W. 438. 

97. Or.—Peck v. Coos Bay Times 
Pub. Co., 269 P, 307, 122 Or. 408. 

98 . Ala.—Sovereign Camp, W. O. 
W., V. Tucker, 110 So. 901, 216 Ala. 
509. 

99. U.S.—John M. Parker Co. v. 
Commissioner of Internal Revonue, 
C.C.A., 49 P.2d 254. 

1. lowa.—^Polfc County v. Owen, 174 
N.W. 99, 187 lowa 220. 

2. Vt.—^Bolles V. City of Montpelier, 
108 A. 665, 93 Vt 613. 

3. Mont—^Mc(R>nigle v. Prudential 
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present;^ obscenity;® obstructioni® opportunity 
overcrowding of car;® previous attempts to obtain 
warrantreason for absence of witness reason- 
ableness of disposition of propertyi^^ recognition 
of a cow by a calf;^^ recognized division line;^® 
relative efficiency of safety precautions i^^ remem- 
brance of similar occurrence i^® results of analy- 
sis;^® resuit of computation i^*^ resuit of investiga¬ 
tioni^® rules of surveying;!® Services renderedi^® 
similarity of statements i^i social customsi^^ sui- 
cidei^® suspicious circumstances i^^ that a fact was 
generally knowni^® that bond could have been 
made 1 2® that goods sold constituted necessaries |27 
that insured had no insurance in certain compa- 
nies|2® that letters were threatening and black- 
mailing|29 that Services were unsatisfactoryi^® that 
two conversations were similari®^ that there was 
nothing to prevent learning facts i®^ that there was 
no objection by other party to bili for worki®® 
transfer of insurance i®^ truth of a statement al- 


leged to be libelousi®® understanding of Englishi®® 
understanding of one with whom the witness had a 
conversationi®'^ use of capital of trust company;®® 
use of forcei®® validity of will|^® whether a cer¬ 
tain organization is a charityi^i and worthless- 
ness.^2 

It has also been held that a witness should not 
be allowed to state that brakes were appliedi^® that 
best endeavors were used|^^ that regula tions were 
properly adopted;^® that surety on note was treat- 
ed as accommodation indorser on other notes ;^® 
what is covered by an assessment i^*^ whether de¬ 
fendant owed assessment 1 ^® what constitutes prac- 
tising medicine!^® what is regular route;®® in 
what official capacity the witness actedi®^ whether 
a carrier was a public or private carrier |®® wheth¬ 
er codefendant induced bringing of suit |®® what is 
shown by records;®^ whether an employee could 
have been wamed or instructed |®® whether one 


Ins. Co. of America, 46 P.2d 687, 
100 Mont. 203. 

4. Vt.—Glrard v. Vermont Mut. Fire 
Ins. eo., 164 A. 666, 108 Vt 330. 

6. N.T.—People v. Mulier, 96 N.T. 
408, 48 Am.R. 635. 

6. lowa.—Caaon v. City of Ottum- 
wa, 71 N.W. 192, 102 lowa 99. 

7. Mich.—Mack v. Cole, 89 N.W. 664, 
130 Mich. 84. 

8. 111.—Chicag-o Termirial Transfer 

R. Co. V. 0’Donnell, 72 N.E. 1138, 
213 111. 545, afflrming 114 Ill.App. 
345. 

22 C.J. p 495 note 39. 

9. N.T.—Luhan v. Slavik, 186 N.T. 

S, 878, 194 App.Div. 728. 

10. Ga.—Granger v. National Con- 
voy & Trucking Co., 7 S.B.2d 916, 
62 GfiuApp. 294. 

11. Ga.—Colhert v. Pitner, 122 S.E. 
316, 157 Ga. 690. 

12. Tex.—Berry v. State, 38 S.W. 
812, 37 Tex.Cr. 44. 

13. Pa.—Reiter v. McJunkin, 46 A. 
46, 194 Pa. 801. 

14. Tenn.—Nashville, C. & St. L. 
Ry. V. Whlte, 16 S.W.2d 1, 168 
Tenn. 407. 

15. Ala.—Houston v. Town of Wav- 
erly, 142 So. 80, 226 Ala. 98. 

16. U.S.—Coca-Cola Co. v. Joseph C. 
Wirthman Dnig Co., C.C.A.Mo., 48 
F.2d 743. 

17- Okl.—Blumenfeld v. Mann, 268 
P. 918, 126 Okl. 64. 

18- Tex.—^Aldana v. Aldana, Clv. 
App., 42 S.W.2d 661, error dis- 
missed. 

19. Va.—Smith v. Stanley, 76 S.B. 
742, 114 Va, 117. 

80. Ky.—Clark v. Hale, 278 S.W. 89, 
209 Ky. 496. 


21. N.C.—State v. McLaughlin, 86 
S.E. 1037, 126 N.C. 1080. 

22. Wash.—^Pearson v. Alaska Pac. 
SS. Co., 99 P. 753, 61 Wash. 660, 
130 Am.S.R. 1117. 

23. lowa.—Scott v. Sovereign Camp, 
W. O. W., 129 N.W. 302, 149 lowa 
562. 

24. Vt.—State V. Gorham, 31 A. 846, 
67 Vt 366. 

25. S.C.—Brown v. Poster, 19 S.B. 
299, 41 S.C. 118. 

28. Ala.—^Lipscomb v. Moore, 160 

So. 907, 227 Ala. 647. 

27. 111.—Compton v. Bates, 10 111. 
App. 78. 

28. Mo.—Welch v. Fratemal Aid 
Union, 263 S.W. 187, 214 Mo.App. 
443. 

29. Conn.—Morache v. Greenberg, 
166 A. 684, 116. Conn. 649. 

30. Tex.—Golden Rod Mills v. 
Green, Civ.App., 230 S.W. 1089, dis- 
missed for want of jurisdiction. 

31. Conn.—Chatfleld v. Bunnell, 37 
A. 1074, 69 Conn. 511. 

32. Md.—Johnson & Higglns v. 
Simpson, 163 A. 882, 163 Md. 674. 

33. m.—Harrison v. Trickett, 67 111. 
App. 616. 

34. Mo.—Clalr v. American Bankers 
Ins. Co., App., 137 S.W.2d 969. 

35. lowa.—State v. Heacock, 76 N. 
W. 654, 106 lowa 191. 

22 C.J. p 497 note 13—37 C.J. p 86 
note 44. 

30. N.J.—Koccis v. State, 27 A. 800, 
56 N.J.Law 44. 

37. Mich.—^Wolverton v. Saranac, 
137 N.W. 211, 171 Mich. 419. 

30 b U.S.—Germantown Trust Co. v. 
Lederer, C.C.A.Pa., 263 F. 672. 
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39. Conn.—Lentine v. McAvoy, 136 
A. 76, 106 Conn. 628. 

40w Ala.—Kellett v. Cochran, 194 So. 
806, 239 Ala. 313. 

41. Ga.—^Atlanta Masonic Temple 
Co. V. City of Atlanta, 183 S.B. 864, 
162 Ga. 244. 

42. Ind.—Crim v. Fleming, 24 N.B. 
368, 128 Ind. 438. 

43- Ala.—Southern R. Co. v. Bonner, 
87 So. 702, 141 Ala. 617—Alabama 
Great Southern R. Co. v. Burgess, 
22 So. 169, 114 Ala. 687. 

44- N.T.—Stemberger v. Metropoli¬ 
tan Bl. R. Co., 20 N.T.S. 867, 2 
Mlsc. 113. 

45. Ala.—^Wheeler v. River Falis 
Power Co., 111 So. 907, 216 Ala. 
656. 

46. Mo.—Chavaux v. Brewer, App., 
228 S.W. 751. 

47. Neb.—Orcutt v. Polsley, 81 N.W. 
616, 69 Neb. 675. 

4B. Ga.—City of La Grange v. 
Pound, 177 S.B. 762, 60 Ga,App. 
219. 

49. 111.—People v. Lehr, 63 N.B. 726, 
196 IU. 361. 

50- Wash.—Andersen v. Seattle Au¬ 
tomobile Co., 266 P. 162, 147 Wash. 
76. 

51. Ala.—Kemp v. Wilson, 84 So. 
636, 17 Ala.App. 224. 

52. U.S.—Chenery v, Bmployers' 
Lilabllity Assur. Corporation, C.C.A. 
Cal., 4 P.2d 826. 

53. Tex.—Cohn v. Saenz, Civ.App., 
211 S.W. 492, error refused. 

64. Ala.—^Phillips v. Langstou, 88 
So. 177, 17 Ala.App. 672. 

65. Del.—Seiklnski v. Wilmlngton 
Leather Co., 83 A. 20, 26 DeL 
2S8. 
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§471 

could Work at a machine without knowing that there 
was a knife in it;®® whether one is a fugitive from 
justice;®*? whether a fellow servant knew anything 
about running a hoisting engine;®® whether Insur¬ 
ance policy covered certain property;®® whether 
filter beds would benefit plaintiff in an action for a 
nuisance caused by discharge of a sewer;®® wheth¬ 
er one had a lien whether a hoe could kill a man 
vnthin striking distance whether money was hon- 
estly obtained;®® whether one can write his name;®^ 
whether the provisions of a will have been fol- 
lowed;®® who fired a shot;®® whose duty it was to 
pile up timber;®7 whether employers were under 
the Workmen^s Compensation Act, and whether 
they were insured in a certain company under such 
act;®® whether an injury was accidental or inten- 
tional;®® whether witness was a party to a suit;^® 
whether witness acted under the terms of a mort- 
gage;*^^ and whose money paid a loan.*^® 

A witness should not state his conclusion as to 
what he told another, but should state the facts.73 
Opinions or conclusions on matters which it is an 
industrial board^s duty to find as ultimate facts are 
not admissible.*^^ 


§ 472. By Skilled Witness 

A skilled witness should be permitted to state a fact 
not generally known, but known to him because of hfs 
pecullar training and experlence, uniess it involves too 
much reasoning op conjecture. 

A skilled witness should be permitted to state a 
fact not generally known, but known to him be¬ 
cause of his peculiar training and experience,76 al- 
Ihough it may involve an element of inference,76 
uniess the statement contains too much of the ob- 
jcctionable element of reasoning or conjecture.77 
Such witnesses are frequently spoken of as ex- 
perts ;78 but, while the true expert will as a rule be 
possessed of the kriowledge requisite to enable him 
to give such testimony,^® it is not necessary that the 
witness through whom such evidence is introduced 
should rise to the grade of an expert whose opinion 
on hypothetical facts would be received.®® 

Regarding a so-called expert witness, in this con- 
nection, as a skilled witness, there arc generally two 
classes of cases in which expert testimony as to the 
facts is admissible. In one class the facts are stated 
by the expert witness, but the conclusions there from 
are drawn by the jury. In the other class tho expert 
witness not only States the facts, but also gives his 


68. Del.—Seininskl v. Wllmington 
Leather Co., supra. 

57. Ala.—Jones v. State, 93 So. 210, 
18 Ala.App. 478. 

sa Md.—McCairs Ferry Power Co. 

V. Prlce, 69 A. 832, 108 Md. 96. 

59. Mo.—^Indlahoma Reflnlng- Co. v, 
Nation.il Pire Ins. Co. of Hart¬ 
ford. Conn., App., 242 S.W. 710. 

60. lowa.—Suddeth v. Boone, 96 N. 

W. 853, 121 lowa 268. 

61. Pa.—^Blsk Candy Co. v. Stout, 
137 A. 612, 289 Pa. 369. 

62. Ala.—^Holmes v. State, 14 So. 
864, 100 Ala. 80. 

63. Ala.—Johnson v. State, 36 Ala. 
370. 

64. Ala.—Childers v. Holmes, 92 So. 
616, 207 Ala. 382. 

66. 111.—^McFarland v. McParland, 
62 N.E. 281, 177 111. 208. 

ea Tex.—Terry v. State, Cr., 72 S. 
W. 382. 

67. Conn.—^Brennan v. Berlln Iron 
' Bridgre Co., 60 A, 1030, 74 Conn. 

882. 

sa 111.—^Wachuta v. Chlcagro Rys. 
' Co., 222 IlLApp. 329. 

69. Mo.—Landau v. Travelers' Ins. 
Co., 287 S.W. 346, 815 Mo. 760. 

7a Ala.—^Rledermann v. Stewart, 
103 So. 810, 20 AUuApp. 612. 

71. Tex.—City Grocery Co. v. Hall- 
mark, Civ.App., 123 S.W.2d 988, er¬ 
ror dlsmlssed. 


72. Kan.—^Moyer v. Knapp, 69 P. 674, 
9 Kan.App. 226. 

73. 111.—Garden City Poundry Co. v. 
Industrial Commission, 138 N.E. 
122, 307 111. 76. 

74. Ind,—^Avalos v. Inland Steel Co., 
183 N.E. 322, 96 Ind.App. 291. 

75. U.S.—Cropper v. Titanium Piff- 
ment Co., C.C.A.Mo., 47 P.2d 1038, 
78 A.L.R. 737. 

Mont.—Irion v. Hyde, 106 P.2d 666, 
110 Mont. 570. 

N.T.—^Kenny v. Douglas Manor 
Ass'n, 299 N.Y.S. 384, 262 App.Div. 
780. 

Pa.—Commonwealth v. Blankenstein, 
81 Pa.Super. 340. 

22 C.J. p 636 note 93. 

The remlt of his personal Investi- 
gratloxu may be testlfied to by a 
skilled witness,—Green v. Ashland 
Water Co., 77 N.W. 722, 101 Wis. 258, 
70 Am.S,R, 911, 43 L.R.A. 117. 

76. U.S.—Cropper v. Tatanium Pig- 
ment Co., C.C.A.MO., 47 F,2d 1038, 
78 A.L.R. 737. 

Statement of faot and. Inference from 
fact oompared. 

‘*When a lay witness gives an opin¬ 
ion and it is reoelved on the ground 
that the nature of the subject-matter 
is such that it cannot be reproduced 
or detalled to the jury precisely sls 
it appeared to the witness at ^ the 
time, his testimony is said to be a 
shorthand rendering of the fact; an 
inference drawn from griven data by 
ia person who is peculiarly qualifled 
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to do so by reason of his expericnce 
or speciai sklll or learning is no less 
a fact. There is therefore no logical 
distinction hetween opinion testi¬ 
mony In the sense here used and so- 
called fact testimony,”—Scanlon v. 
Kansas City, 28 S.W.2d 84, 95, 325 
Mo. 126. 

Inferences by skilled witness seo In¬ 
fra §§ 618, 619. 

77. Ohio.—Lake Erie & W. R. Co. v. 
Mulcahy, 16 Ohio Cir.Ct. 204, 9 
Ohio Cir.Dec. 82. 

22 C.J. p 636 note 94. 

78. Ind.—Shields v. State, 49 N.E. 
351, 140 Ind. 395. 

Me.—Cottrill v. Myrick, 12 Me. 222. 

79. Wash.—Hili v. Great Northern 
Life Ins. Co., 57 P.2d 406, 186 
Wash. 167. 

22 C.J. p 537 note 96. 

80. Pa.—Commonwealth v. Blanken- 
stein, 81 Pa.Super. 340. 

Bule as to aetnal ezpexienne sot ap- 
pUoable 

The rule that competency of ex¬ 
pert witness depends on actual ex- 
perience with respect to the subject 
under Investigation or previous 
study and scientifio research has no 
application to case, where witness is 
called on for statement of facts and 
not for an opinion.—Jewel Tea Co. v. 
MeCrary, 122 S.W.2d 634, 197 Ark. 
294. 

Qualifications of skilled witness gen¬ 
erally see supra $ 456« 
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conclusions in the form of an opinion, which the 
jnry may either accept or reject.®! 

§ 473. - Subjects of Testimony in General 

A statement of fact by a skflled wltness may be 
made on any subject as to which he has speclal knowU 
edge and experience. 

The subjects to which a statement of fact by a 
skilled witness are applicable are not confined to 
classed and specified professions,^^ or to matters of 
Science or skill, technically speaking,83 hut special 
knowledge and experience in any line of human ac- 
tivity, not presumably shared by the average jury, 
may authorize such a statement,84 nor is it neces- 


sary that the skill or experience should be along 
desirable or even moral lines.85 The range of such 
testimony is limited only by the sound discretion of 
the court in insisting on the requisite conditions,8S 
and, of course, by the requirement of relevancy.®^ 

§ 474. -Accounting 

An accountant or bookkeeper, as a skilled wltness, 
may state the results of his examination of books and 
schedules of account. 

An accountant who has examined certain books 
and schedules which have been introduced in evi- 
dence may state the results of his computations 
therefrom,88 such as to credits and charges,88 and 


81. Mont.—Irion v. Hyde, 106 P.2d 
666, 671, 110 Mont. 570—Copen- 
haver v. Northern Pac. R. Co., 113 
P. 467, 470, 42 Mont. 453. 

N.Y.—Dougherty v. Milliken, 57 N.B. 

757, 163 N.T. 627. 79 Am.S.R. 608. 
Wash.—^Hill V. Great Northern Life 
Ins. Co., 67 P.2d 405, 186 Wash. 
167. 

ExplaaatloxL of classes 

"The flrst class comprises those in- 
stances where the exiatence of par- 
tlcular facts Is not of common 
knowledge, but Is peculiarly withln 
the knowledge of men whose ex¬ 
perience or study enables them to 
speak wlth authority. If, with such 
facts before it, the Jury is able to 
form a conclusion therefrom, it Is 
the sole pro vince of the jury to do 
so. The other class comprises those 
cases where not only the knowledge 
of the facts, but also the conclusions 
to be drawn therefrom, depend on 
professlonal and scientific knowledge 
or skill.. In such cases, qualifled ex- 
perts may testify both as to the 
facts and as to the conclusions." 

N.Y.—Dougherty v. Milliken, 67 N.H. 
767, 769, 163 N.Y. 627, 79 Am.S. 
R. 608. 

Wash.—Hili v. Great Northern Life 
Ins. Co., 67 P.2d 405, 409, 186 
Wash. 167. 

Judgment or conclusion by expert 
witnesses generally see infra §§ 
620-523. 

82. N.Y.—^Hostetter Co. v. McGow- 
an, 167 N.Y.S. 276, 101 Misc. 601. 

83. Wis.—^Zamik v. C. Reiss Coal 
Co., 113 N.W. 762, 133 Wis. 290— 
Namann v. Milwaukee Bridge Co., 
106 N.W. 1081, 127 Wis. 650, 7 Ann. 
Cas. 468. 

84u Tex.—Grant v. State, 148 S.W. 
760, 67 Tex.Cr. 165, 42 L.R.A.,N.S., 
428. 

Wis.—^Zarnik v. C. Reiss Coal Co., 
113 N.W. 762, 756, 133 Wis. 290— 
Hamann v. Milwaukee Bridge Co., 
106 N.W. 1081, 127 Wis. 660, 7 Ann. 
Cas. 458—Schwantes v. State, 106 
N.W. 237, 247, 127 Wis. 160. ■ 

'82 C.J. p 637 note 99. 


Acreage 

A surveyor, having testified to his 
experience as such, and that he had 
made a survey of the lands in ques- 
tion, may state as a fact the acreage 
of land described in a deed.—^Hill v. 
Johnson, 106 So. 814, 214 Ala. 194. 
Effect of pondlsg water on npper 
streams and land 

In action for damage to real estate, 
expert wltness who had surveyed 
land was properly permitted to state 
eifect of ponding water on upper 
streams and land.—Knight v. Sulli- 
van Power Co., 138 S.H. 818, 140 S.C. 
296. 

Identity of Unes ont on tract 

Testimony of real estate agent that 
lines cut on tract from which timber 
was sold, as run by surveyor, were 
same as shown him by seller and 
shown by him to buyer, was not con¬ 
clusion from facts, but admissible 
as direct statement of fact.—White 
V. Northup, 132 A. 268, 150 Md. 18. 
^ocatlon of txaot 

Testimony of expert civil engineer 
and land surveyor as to location of 
tract, based on his survey and on 
plaintiiE’s declaration containing de- 
scription of tract, is admissible 
against an objection that it called 
for conclusion, where permanent 
monument shown on piat was no 
longer in existence on ground at one 
terminus of boundary line.—^Dele- 
ware Securitles Corporation v. Kahn, 
175 So. 779, 129 Pia. 26. 

Froperties of matter, not of such 
usual nature as to be wlthin the 
range of common experience, may be 
stated by one famiiiar therewith.— 
Davis V. State, 37 So. 676, 141 Ala. 
62—22 C.J. p 637 note 99 [c]. 

That llnoleiun cannot be lald snc. 
oessfoUy ou a conorete floor that 
rests on the ground, and without any 
ventilation under it, may be, the 
subject of testimony of a skilled 
wltness.—^McReynolds v. National 
Woodworking Co., 26 P.2d 976, 68 
App.D.C. 197. 

QualifLcation of skilled wltness see 

supra S 456. 


85. Tenn.—^Hall v. State, 6 Baxt. 
622. 

Va-—Nuckolls v. Commonwealth, 82 
Gratt. 884, 73 Va. 884. 

, 22 C.J. p 637 note 1. 

86. N.J.—Sehwartz Bros. TrUckmen 
V. International Brotherhood of 
Teamsters, ChaufCeurs, Stablemen 
and Helpers, Local 478, 19 A.2d 690, 
126 N.J.Law 379. 

Okl.—^Prickett v. Sulzberger & Sons 
Co., 157 P. 366, 67 Okl. 667. - 

Wyo.—^Morrison v. Cottonwood De- 
velopment Co., 266 P. 117, 88 Wyo. 
190. 

22 6LJ. p 587 note 2. 

87. Tex,—Quinn v. Galveston, H. & 
S. A. R. Co.. Civ.App., 84 S.W. 
396. 

22 C.J. p 537 note 3. 

Subject of oplnloa, evldence not be» 
fore oourt 

In attachment execution against 
defendant contractor and railroad for 
which it had been working, where 
joumal of gamishee railroad was 
produced at trial, but none other of 
its books was offered, it was not er¬ 
ror to refuse to permit an expert 
bookkeeper to express opinion as to 
what Journal entries indicated fer 
the reason that there was nothing 
before the court which was the sub¬ 
ject of opinion evidence.—American 
Surety Co. of New York v. Vande- 
grift Const. Co., 107 A. 783, 264 Pa. 
193. 

88. Ga—Payne v. Pranklin County, 
116 S.H. 627, 166 Ga. 219. 

111.—Smythe v. Evans, 70 N.E. 906, 
209 111. 376, reversing 108 Ill.App. 
145. 

22 C.J. p 637 note 4. 

An auditor of publlo acoounts or a 
oertilLed accountant may be permit¬ 
ted to give the resuit of his findlngs 
after the examination of the books 
of a bank, when they are volumlnous. 
—Scharlau v. Lombard State Bank, 
278 IlLApp. 487. 

89. N.C.—^Porest City Buildlng & 
Loan Ass’n v. Davis, 133 S.E. 630, 
192 N.C. 108, modlfled on otber 
grounds 188 S.E. 338, 198 N.C. 710. 
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as to the net eamings of a certain company.^® It 
has been held prdper to allow a bookkeeper to state 
the amount due and unpaid on a note as shown by 
his books,®^ but, on the other hand, a bookkeeper’s 
statement, based on his examination of the books of 
account, as to the profits of his business has been re- 
jected.92 Where an audit is made by more than 
one person, one or more of them may be interrogat- 
ed as to the summaries and finished results and his 
testimony is not confined solely to the part done by 

hmi.^3 

§ 475. -Agriciilture 

Persons engaged In agriculture may testffy to facta 
generally known In the agricultural worid. 

Persons engaged in agriculture may testify to 
facts generally known in the agricultural worid, 
such as the proper time for^® or method of^® con- 
ducting various agricultural operations, the average 
yield of given crops,^^ what constitutes a proper 
fenee,®8 the sufficiency of a fenee to turn cattle,®® i 


or definite probabilities in farming.i They may al¬ 
so state whether or not certain acts are prudent un¬ 
der given circumstances,2 or the effect of certain 
forces or operations on land^ or agricultural Prod¬ 
ucts.^ A witness who States that he has knowledge 
of what constitutes agricultural land may state 
whether or not certain land is agricultural land.^ 

§ 476. - Animals 

A witness experlenced In stock or cattle raising and 
trading may state facts generally known In such busl. 
ness. 

Witnesses who are experienced® in stock or cat¬ 
tle raising and trading may state facts generally 
known in such business,*^ provided a necessity there- 
for exists.® Such witnesses may testify as to brands 
and the defacing thereof® or the number of a herd 
as indicated by the number of calves branded;^® 
or may state facts with regard to the physical char- 

acteristies,^^ unsoundness,^^ qj. pedigree^S Qf ^ni- 

mals, the effects on them of a designated treat- 
ment;i4 the approximate cost of fcecling,i5 or the 


Xa actlon on esnployee^s fldeilty 
hond, expert accountants may testi¬ 
fy tliat employee credited himself 
TTith deposit of checks he received 
for employer hut did not charge him- 
self with them, and that he was not 
entitled to credit for deposit.—For- 
est City Bnilding & Loan Ass*n v. 
Davis, supra. 

90. N.J.—Schwartz Bros. Truckmen 
V. International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers, Local 478, 19 A.2d 690, 
126 N.J.Law 879. 

A witness who has not made conu 
pntatlons of eandng halanoes for a 
sexies of years, and does not know 
whether such balauces are correct, 
nor what items they include, is not 
entitled to testify thereto.—State v. 
Nevada Cent. R. Co., 81 P. 99, 28 
Nev. 186, 113 Am.S.R. 884. 

91- Ind.—Plank v. Indiana Mut. 
Bldg., etc., Assoc., 62 N.B. 652, 28 
lnd.App. 259. 

92. ni.—Smythe v. Hvans, 70 N.E. 
906, 209 111. 876, reversing 108 IU. 
App. 145. 

98. Miss.—^Missourl Pac. Transp. 
Co. v. Beard, 176 So. 156, 179 Miss. 
764. 

94. lowa.—'Whitlock v. Berry, 140 
N.W. 404, 159 lowa 135. 

The tesjfclmony of a faxmer who 
Quallfles as an expert, testifylng 
from his oommon experience with, 
and resuit of his observations made 
at the time as to, the usual and com- 
mon appearance or facts and condi- 
tlon of thlngs, whlch cannot he re- 
produced to the Jury, is admlsslble 
under an exception to the general 
rule excluding the concluslons of a 


witness.—^Bowman & Blatz v. Raley, 
Tex.Clv.App., 210 S.W. 723. 

95. Or.—Parmers* & Traders’ Nat. 
Bank v. Woodell, 61 P. 837, 65 P. 
520, 38 Or. 294. 

96. Cal.—Thresher v. Gregory, 42 P. 
421, 5 Cal.Unrep.Cas. 185. 

Fla.—Vaughan’s Seed Store v. 
Strlngfellow, 48 So. 410, 56 Fla. 
708. 

97. Tex.—Chlcago, R. I. & G. R. Co. 
V. Lorigbottom, Clv.App., 80 S.W. 
542. 

22 C.J. p 537 note 11. 

9^ Ind.—^Loulsvllle, N. A. & C. R. 

Co. V. Spaln, 61 Ind. 460. 

99. lowa.—^Whitlock v. Berry, 140 
N.W. 404, 169 lowa 136. 

1. N.H,—Folsom v, Concord & M. 
R. Co., 88 A. 209, 68 N.H. 454. 

2. Minn.—Krippner v, Biebl, 9 N.W. 
671, 28 Minn. 139. 

22 C.J. p 537 note 16. 
a Tex.—Texas & N. O. R. Co. v. 

Norman, Civ.App., 163 S.W. 1184. 
22 C.J. p 687 note 17. 

4. Tex.—^Houston, B. & W. T. R. Co. 

V. Brackln, Civ.App., 191 S.W. 804. 
6. lowa.—Peterson v. McManjus. 172 
N.W. 460, 187 lowa 622. 

6. Tex.—^Houston Packing Co. v. 
Grifflth, Civ.App., 164 S.W. 431. 

22 C.J. p 637 note 19. 

7. U.S.—^New Tork, H. & w. R. 
Co. v. Bstill, Mo., 13 S.Ct. 444, 147 
U.S. 691, 612, 87 KEd. 292. 

22 C.J. p 637 note 20. 

Xntexpretation of xnarfcet guofcations 
A rancher and commlssion man of 
many years* experience may be per- 
mltted to Interpret market quota- 
tions of cattle on certain dates and 
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to apply them to cattle comparable 
to plaintifTs.—Manhattan OU Co. v. 
Mosby, C.C.A.MO., 72 F,2d 840. cer¬ 
tiorari denied 55 S.Ct. 237, 293 U.S. 
623, 79 L.Ed. 710. 

Inferenoe or judgment ns to animals 
seo infra § 524. 

a Tox.-—Tyler v. State, 11 Tex,App. 
388- 

9. N.M.—State v. Brown, 70 P.2d 
147, 148, 41 N.M. 416, citlng Cor¬ 
pus Juris. 

Tex.—Simonds v. State, 175 S.W. 
1064, 76 Tex.Cr. 487—Gatlin v. 

State, 163 S.W. 428, 72 Tex.Cr. 516, 

la Tex.—Cabaness v. Holland, 47 S. 
W. 379, 19 Tex.Civ.App. 383, 

11. U.S.—New York, Ij, B. W. R. 
Co. V. Kstill, Mo.. 13 S.Ct. 444, 147 
U.S. 691, 37 L.Ed. 292. 

la. vt.—Moore v. Haviland, 17 A. 
725, 61 Vt. 68. 

la Ind.—Floming v. McClaflin, 27 
N.E. 875, 1 lnd.App. 537. 

Ky.—Southern R. Co. v, Graddy, 109 
S.W. 881, 33 Ky.L.. 183. 

14, N.C.—Coley Farming Co. v. Sea- 
board Air Line Ry. Co., 126 S.B. 
167, 189 N.C. 63. 

22 C.J. p 538 note 28. 

Xmproper handllug hy cartler 
U.S.—Missouri Pac. R. Co. v. Hali, 
Ind.T., 66 P. 868, 14 C,C.A. 168. 
N.C.—Coley Farming Co. v. Sea- 
board Air Line Ry, Co., 126 S.B. 
167, 189 N.C. 68. 

Tex,—Gulf. R. Co. V. Ideus, Civ.App., 
167 S.W, 178. 

la Tex.—Howard v. Howard, Clv. 
App., 48 S.W.2d 489, error refused. 
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usual method of butchering.i® A veterinary sur- 
geon^7 or other person qualified by long and ex¬ 
tensive practical experience may state facts with 
regard to the diseases of animals.i^ Persons fa- 
miliar with the use of horses and other domestic 
animals may state relevant facts not generally known 
as to their habits^^ or handling.20 

§ 477. - Building Trades 

A wltness skllled In the particular line involved may 
state facts with regard to ordinary building operatione. 

The proper manner of conducting ordinary build¬ 
ing operations,2i the time required therefor,22 the 
cost thereof,23 the life,24 strength,25 and other char- 
acteristics26 of building materials, including their 
adaptability for certain purposes,^'^ and the effect 
produced on them by decay,^® heat,29 or wear,20 
may be stated by a witness skilled in the particular 


line involved in the inquiry, unless the fact is one 
within the special function of. the jury to deter- 
mine.3^ Such a witness may state the condition of 
public bridges and buildings and the probable cost 
of repairing them.32 builder may state what 
forms of construction would be covered by a cer¬ 
tain designation,23 and a gas fitter may testify 
whether gas meters are usually classified as gas fix- 
tures.3^ 

§ 478. -Electricity, Engineering, Manu- 

facturing and Mechanics 

A witness skilled in matters relating to electricity, 
engineering, manufacturing, or mechanics may be per- 
mitted to state relevant facts known to him by reason 
of his skili or experience. 

A person skilled in matters relating to electricity 
may state facts known to him by reason of such spe¬ 
cial experience.^ 5 


le. Tex.—Taylor v. State, Cr., 42 S. 
W. 285. 

17. U.S.—Grayaon v. Lynch, N.M., 
16 S.Ct. 1064, 163 U.S. 468, 41 L.Ed. 
230. 

A. veterinary surffeon cannot tes¬ 
tify regardingr a disease of an ani¬ 
mal, where it does not appear that he 
has actually practiced veterinary 
medicine and surgery, nor been reg- 
istered, as reguired by statute.— 
McCann v. Ullman, 86 N.W. 498, 109 
Wis. 574, 

18. 111.—Pearson v. Zehr, 29 N.B. 
854, 138 111. 48, 32 Am.S.H. 113. 

Tex.—Nations v. Love, Civ.App., 26 
S.W. 232. 

22 C.J. p 638 note 24. 

Editor of stoolc Journal not gnalifled 
N.H.—Dole V. Johnson, 60 N.H. 462. 

A physician may testify as to the 
effects of poison on brute animals, 
althougrh he has never treated an 
animal therefor.—State v. Sheets, 89 
N.C. 543. 

A person who is not a physician, 
snrsreon, or veterinarian is not Quali¬ 
fied to testify as an expert or ^skilled 
witness as to such matters from the 
mere facts that he has read exten- 
sively from books, observed the 
methods of treatment, and heard the 
testlmony of experts in court with 
regard to the diseases of men or 
cattle.—Mlssouri Pac. Ry. Co. v. Pin- 
ley, 16 P. 961, 38 Kan. 660—Rouse v. 
Touard, 41 P. 426, 1 Kan.App. 270. 
19- Kan.—^Dannenberg v. Missouri 
Pac. R. Co., 163 P. 604, 96 Kan. 708. 
22 C.J. p 638 note 31. 

2a Ala.—Staples v. Steed, 62 So. 
646, 167 Ala. 241, Ann.Cas.l912A 
480. 

22 C.J. p 638 note 32. 

81. Tex.—Capitol Hotel Co. v. Rit- 
tenberry, Civ.App., 41 S.W.2d 697. 
22 C.J. p 538 note 83. 
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Completion of pians and details 
Tex.—Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.W.2d 697, er¬ 
ror dlsmissed. 

Cntting npright as weakenlng stage 

Mass.—Brady v. Norcross, 64 N.B. 

874, 174 Mass. 442. 

Effect of blasting 
A carpenter not otherwise speclal- 
ly Qualified cannot state the effects 
on a building of the concussion of 
blasting one hundred feet below the 
surface.—In re Thompson, 12 N.T.S. 
182. 

Fasslng brace without holding 

Testlmony as to whether it was 
possible for an employee, walklng on 
a girder during the erectlon of a 
building, to pass a brace without tak- 
ing hold of it, has been held compe¬ 
tent.—Hogan V. Pennock, 103 N.B. 
831, 216 Mass. 274. 

Snpervlsion of letting of contract 
Tex.—Capitol Hotel Co. v. Rittenber- 
ry, Civ.App., 41 S.’W.2d 697, error 
dlsmissed. 

Inference or judgment as to build¬ 
ing trades see infra § 546. 

22. Cal.—Swain v. Naglee, 17 Cal. 
416. 

23. Cal.—Iffland v. John, 17 P.2d 
1028, 128 Cal.App. 631. 

Mo.—^Kennett v. Katz Constr. Co., 202 
S.W. 668, 273 Mo. 279—Moore v. 
McCutchen, App., 190 S.W. 360. 
Cost of moving dwelling cannot be 
testified to by witness not Qualified 
to testify on that issue.—Fort Worth 
& D. S. P. Ry. Co. V. Gilmore, Tex. 
CiV.App., 2 S.W.2d 643. 

24. lowa.—Morgan v. Freemont 

County, 61 N.W. 231, 92 lowa 644. 

22 C.J. p 538 note 36. 

25. N.T.—Kuhn v. Delaware, L. & 
W. R. Co., 36 N.T.S. 839, 92 Hun 74, 
afflrmed 48 N.B. 1106, 168 N.T. 683. 
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Vt.—Lewis V. Crane, 62 A. 60, 78 Vt. 
216. 

22 C.J. p 688 note 37. 

26. N.T.—Kuhn v. Delaware, D. & 
W. R. Co., 36 N.T.S. 339, 92 Hun 
74, aifirmed 48 N.B. 1106, 163 N.T. 
683. 

22 C.J. p 638 note 38. 

27. N.T.—Kuhn v. Delaware, L. & 
W. R. Co, supra. 

28. lowa.—^Morgan v. Freemont 
County, 61 N.W. 231, 92 lowa 644. 

29. Ohlo.—Dixon v. Wachenheimer, 
9 Ohio Clr.Ct. 401, 6 Ohio Cir.Dec. 
380. 

30. 111.—^Acme Harvester Co. v. Chit- 
tick, 82 N.B. 647, 230 IU. 568. 

31. N.T.—Cramer v. Slade, 73 N.T.S. 
125, 66 App.Div. 59. 

32. Ga.—McMillan v. Tucker, 113 S. 
B. 391, 154 Ga. 164. 

33. Cal.—Alta Planlng Mill Co. v. 
Garland, 138 P. 738, 167 Cal. 179. 

N.T.—^Mead v. Northwestern Ins. 
Co., 7 N.T. 630. 

34. N.T.—Downs v. Spragrue, 1 Abb. 
Dec. 660, 2 Keyes 57. 

35. Ala.—^Alabama Power Co. v. 
Curry, 163 So. 634, 228 Ala. 444. 

22 C.J. p 639 note 50. 

StatemexLts of fact held admlssible 

(1) Whether there was a ground 
wire connected with a switch.—Ala- 
bama Power Co. v. Curry, supra. 

(2) Voltage shown on volt meter 
record at given hour and minimum 
and maximum voltage during period 
recorded.—Blakeney v. Alabama 
Power Co., 133 So. 16, 222 Ala. 894. 

(3) Quantity of "juice per hour*' 
used by lamp.—Sllverman v. Siegel- 
stein, 173 N.T.S. 762. 

(4) Other statements see 22 C.J. p 
539 note 50 Ca]. 



§ 478 

An engineer possessing the necessary qualifica- 
tions^® may state relevant facts connected wkh his 

profession.37 

Manufacturing, Witnesses who possess experi- 
ence in manufacturing pursuits relative to the mat- 
ter involved in the inquiry^S may state facts within 
their knowledge relating to such pursuit,^^ as, for 
instance, the cost of manufacturing,^0 the proper 
method of doing certain manufacturing work,^! and 
the effect of improper methods,^2 the safety or dan- 
ger of certain lines of manufacturing,or the dis- 
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ease-producing effects of certain manufacturing oc- 
cupations.^'* 

Mechanics. Persons who are skilled in mechan- 
ical matters^S are competent to testi fy as to rele- 
vant^fi facts which are familiar in the mechanical 
arts.^7 Such facts may be simple and involve little 
of the element of reasoning, as, for example, the 
limits of ordinary observation,^® the lightness'^^ or 
slrength^O of materials or appliances,®^ under what 
strain they are at a given time,5- or how their 
strength is affected by given imperfections.53 
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36. N.H.—Fllnt v. Union Water 
Power Co., 62 A. 788. 73 N.H. 483. 

22 C.J. p 639 note 51. 

FtnAlnfir of <].iLaIlfloatloiL Implled 
reoelpt of testtmony 
N.H.—Flint V. Union Water Power 
Co., supra. 

37. Cal.—Caletti v. State, App., 114 
P.2a 9. 

D.C.—^Distrlct of Columbia v. Chea- 
sln, 61 P.2(i 623, 61 App.D.C. 260. 
Wyo.—Morrison v. Cottonwood De- 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

22 C.J. p 639 note 62. 

StatemeiLts lield admlsslble 

<1) The meanlngr of “average and 
areas,” in a construet ion contract for 
roadwork.—Caletti v. State, Cal.App., 
114 P.2d 9. 

(2) Other statements see 22 C.J. 
p 639 note 52 [a]. 

ClvU engineer in charge of dralu- 
age ooxLstmotlon may lestlfy as to 
whether tlle was lald at depth shown 
by original pians and proflles, al- 
though he had no present recollec- 
tlon of levels at any particular sta- 
tion, regardless of loas of book con- 
taining notes he made when tlle was 
laid.—^Blue Barth County v. Nation¬ 
al Surety Co., 206 N.W. 277, 164 
Minn. 390. 

A hydramio engineer» having xnany < 
years experience in diteh construc- 
tlon and reclamation Service, may be 
permitted to testify as an expert as 
to the cost of constructlng a latera! 
diteh for irrigation purposes.—Mor- 
rison v. Cottonwood Development Co., 
266 P. 117, 38 Wyo. 190. 

30; Pa.--Praim v. National P. Ins. 
Co., 32 A. 613, 170 Pa. 161, 60 Am. 
S.R. 763. 

22 C.J. p 642 note 84. 

39^ 111.—Weber Wagon Co. v. Kehl, 
29 N.B. 714, 139 111. 644. 

22 C.J. p 642 note 85. 

40i Ark.—^Na.shvllle Lumber Co. v. 
Ingersoll, 125 S.W. 139, 93 Ark. 
447. 

Mich.—City of Allegan v. Vonasek, 
246 N.W. 667, 669, 251 Mlch. 16, 
citing CoxpiiB JUXiBm 


41. Mo.—Wolff V. Scullin Steel Co., 
App., 217 S.W. 671. 

22 C.J. p 642 note 87. 

Dntlee of cranemen 
Mo.—^WolflC V. Scullin Steel Co., su¬ 
pra. 

42. N.Y.—Wiggins v. Wallace, 19 
Barb. 338. 

22 C.J. p 642 note 88. 

43. Cal.—Judson v. Giant Powder 
Co., 40 P. 1020, 107 Cal. 649, 48 Am. 
S.R. 146, 29 L.R.A. 718. 

44. Mich.—Fox V. Peninsular Whlte 
Lead & Color Works, 52 N.W. 623, 
92 Mich. 243. 

45. U.S.—Pullman’s Palace-Car Co. 
V. Harkins, Del., 56 F. 932, 5 C.C. 
A. 326. 

22 C.J. p 642 note 91. 

A wltnGBs must be anallfled either 
technically or by experlence.—Brad- 
ley V. Dlstrict of Columbia, 20 App. 
D.C. 169. 

43. Va.—Parleit v. Dunn, 46 S.B. 

467, 102 Va. 469. 

22 C.J. p 642 note 92. 

Xndlvldnal praotlce in particular 
matters is irrelevant.—Parlett v. 
Dunn, supra—Richmond Locomotive 
Works V. Ford, 27 S.E. 609, 94 Va. 
627, 

47. Ky.—E. M. F. Co. v. Davis, 142 
S.W. 891, 146 Ky. 231. 

Tex.—Beaumont, S. L. & W. Ry. Co. 
V. Schmldt, 72 S.W.2d 899, 123 Tox. 
680, affllrming, Clv.App., 45 S.W.2d 
734. 

22 C.J. p 642 note 93. 

Automobile ^ent with several 
years' experlence in selling Ford ma- 
chines is dualified to testify regard- 
ing constructlon of machino.—Gaum- 
nitz V. Indemnity Ins. Co. of North 
America, 37 P.2d 712, 2 Cal.App.2d 
134. 

Antomoblle mechanio of twenty 
years’ experlence was competent to 
state facts showing how Ignition 
could occur by fllling gasoline tank 
while motor was running.—^Walker 
V. Stephens, 127 So. 668, 221 Ala. 18. 

An expext maohinisfs testlmony 
that he would not have looked for a 
change in the links of a revolving 
clutch from a flat to a protrudlng 
position when the engine was in gear 
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if he did not havo mechanical ex- 
perience is admissible as descriptive 
of the machinery, rather than a con- 
clusion or opinion, when road in con- 
nection with the witness* other tes- 
timony describing the machinery.— 
Beaumont, S. L. W. Ry. Co. v. 
Schmidt, 72 S.W.2d 899, 123 Tex. 580, 
afflrming, Civ.App., 45 S.W.2d 734. 
Mechanical defects In car 
A witnesa who ia experienced In 
running aulomobiles, although not an 
expert machinist, may testify as to 
whether an automobile i» defective 
where his ahility to handle such 
machines is shown.—R. 2^7. F. Co. v. 
Davis, 142 S.W. 391, 146 Ky. 231. 
Whether pieoes of steel were “shalts” 
or ^‘roiigh forgings” 

U.S.—Fuget Sound Machinery Depot 

V. Davis, C.C.A.Wa»h., 390 F. 729, 

48. Cal.—Sil ve ira v. Iver.son, 60 F, 
687, 128 Cal. 187. 

22 C.J. p 542 note 96. 

49. Cal.—People v, Oold.sworthy, 62 
P. 1074, 2 30 Cal. 600, 

60. Mass.—Krick.son v. American 

Steel ^ Wire Co., 78 N.R. 761, 193 
Mass. 119. 

22 C.J. p 542 note 97. 

Belatlve strength 

Cal.—McKaul v. Madf*ra FI ume & 
Tniding Co., 66 F. 308, 134 Cal. 313. 
Tensile strength 

Me.—Caven v. Hodwell Granlte Co., 
64 A. K51, 97 Me. 381. 

22 C.J. p 642 note 07 tvl. 

A carpenter and builder» as such, 
is not competent to te.stify a.s to 
strength of and strain on wire rope. 
—Caven v. Bodwell Granite Co., 64 
A. 851. 97 Me. 381. 

51. Ind.—Louisville, X. A- & C. B. 
Co. V. Berkey, 36 X.M 3, 136 Ind. 
181. 

22 C.J. p 542 note 9«. 

52. 111.—Devlne v. Mathis Bros. Co„ 
160 Ill.App. 122. 

Me.—Caven v. Bodwell Granite Co., 
64 A. 851, 97 Me. 381. 

53- Mo.—Boet tger v. Schcn>e & Ko- 
ken Architectural Iron Co., 27 S. 

W. 466. 124 Mo. 87. 

Wash.—Murphy v. Paoiflc Tei. & Tei. 
Co., 124 P. 114, 68 Wash. 643. 
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The facts, however, may be more complicated 
without losing their essential character as facts, as 
where the witness States the cause of observed phe- 
nomena,54 the dangers attendant on the use of par- 
ticular machinery,55 or the prosecution of certain 
lines of business,56 how injuries from these dangers 
can be prevented,^^ how mechanical operations 
should be conducted,58 the physical effects of cer¬ 
tain mechanical devices®^ such as firearms,®^ the 
resuit of special defects,®! and in general what cer¬ 
tain appearances would indicate to an observer ex- 
perienced or skilled in mechanical trades. 

§ 479. - Law 

An attorney or other person versed In legal matters 


may state facts connected therewith, and may testify 
regardfng the existence and nature of, and the construc- 
tion glven to, a law of a foreign country or sister state. 

Members of the legal profession and others ac- 
quainted with the conduct of affairs with which it 
deals may state facts connected with it.®^ 

A witness who possesses the necessary qualifica- 
tions may testify regarding the existence and na¬ 
ture of a provision of the unwritten law of a for¬ 
eign country®^ or of a sister state®® applicable to 
the facts of the case in question; and as to the ex¬ 
istence and nature of an applicable written law of 
a foreign country®® or sister state.®^ Such testi- 
mony is admissible under a statutory provision that 


54« Mass.—Tremblay v. Mapes-Reeve 
Constr. Co., 47 N.E. iOlC, 169 Mass. 
284. 

22 C.J. p 643 note 2. 

55- U.S.—^American Car & Foundry 
Co. V. Thornton, Pa., 183 F. 114, 
106 C.C.A. 33. 

22 C.J. p 543 note 3. 

56. Cal.—Judson v. Glant Powder 
Co., 40 P. 1020, 107 Cal. 649, 48 
Am.S.R. 146, 29 L.R.A. 718. 

57- U.S.—Stone & Webster Bngi- 
neering Corp. v. Melovich, Wash., 
202 P. 438, 120 C.C.A. 644. 

22 O.J. p 643 note 6. 

58. Mass.—Leslie v. Qranite R. Co., 
62 N.E. 642, 172 Mass. 468. 

22 C.J. p 643 note 6. 

Conjectnral estlmates as to wheth- 
er an experienced lineman engaged 
in runningr electric wires would un¬ 
der certain conditions have deemed a 
certain precaution necessary in or- 
der to insure that the current has 
been cut off have been rejected.— 
Dallas Electric Co. v. Mitchell, 76 S. 
W. 936, 33 Tex.Civ.App. 424. 
Moveanent of haxLds 
Where employee’s hand was cut 
by a circular saw, a witness having 
thirly years’ experience with similar 
saws could state the movement of 
an operator’s hands in sawing boards. 
—Ol&iati V. New England Box Co., 
117 A. 736, 80 N.H. 399. 

Standard practioe 

That experts, in testifying that it 
was Standard practice to pipe steam 
to outside of building, did not say 
such method was the only Standard 
practice did not render evidence in- 
admissible.—Cole v. North Danville 
Co-op. Creamery Ass'n, 161 A. 668, 
103 Vt. 32. 

59. Okl.—^Prickett v. Sulzberger & 
Sons Co., 167 P. 366, 67 Okl. 667. 

22 C.J. p 643 note 7. 

60- lowa.—Long v. Travellers' Ins. 

Co., 86 N.W. 24, 113 lowa 269. 

22 C.J. p 543 note 7 [b]. 

61. 111.—Slack V. Harris, 66 N.E. 


669, 200 111. 96, afflrming 101 111. 
App. 527. 

Vt.—Comeau v. C. C. Manuel & Sons 
Co., 80 A. 61, 84 Vt. 601. 

68. N.T.—Starer v. Stern, 91 N.T.S. 

821, 100 App.Dlv. 393. 

Tex.—Carlisle v. West Texas Fair 
Ass’n, Civ.App., 12 S.W.2d 699, er¬ 
ror refused—^Dallas Electric Co. v. 
Mitchell, 76 S.W. 935, 33 Tex.Civ. 
App. 424. 

Breaklng of azle 

Testimony that an inspector, from 
looking at an automobile axle which 
broke, could not determine that it 
would break and could not have told 
it by any other test is a statement 
of fact, and not a conclusion or opin- 
ion.—Carlisle v. West Texas Fair 
Ass'n, Tex.Civ.App., 12 S.W.2d 699, 
error refused. 

63. 111. —Fitchburg Steam Engine 

Co. V. Potter, 71 N.E. 933, 211 111. 
138. 

22 C.J. p 640 note 61. 

Professlonal charges 

(1) Evidence of what is ordinarily 
charged by attomeys at law in cas¬ 
es of the same character is admis¬ 
sible, where the compensation is not 
flxed.—Stanton v. Embrey, D.C., 93 
U.S. 648, 23 L.Ed. 983. 

(2) An attorney at law may so 
testify. 

Pa.—Thompson v. Boyle, 85 Pa. 477. 
Vt.—^Vilas V. Downer, 21 Vt. 419. 

State’8 attoxxLey’8 te8tliuony as to 
whether he acted on his own judg- 
ment in prosecuting is a statement 
of fact and not a conclusion.—^Wad- 
llngton V. Coyne, 207 N.W. 639, 49 
S.D. 663. 

A wttiiess not assuming to be fiilly 
advlsed with respect to the subject 
of set-back Unes, may not testify on 
the subject of reasonableness of set- 
back Unes in zoning ordlnance.—Har¬ 
ris V. State, 166 N.H. 166, 23 Ohio 
App. 33. 

Matters of fact 

An attorney wlll not be allowed to 
prove that he consulted a distln- 
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‘ gulshed attorney respecting the prop- 
er course to be pursued by him, such 
matter not belng a Question of 
Science warranting proof by experts. 
—Goodman v. Walker, 30 Ala. 482, 
68 Am.D. 134. 

6A. Mich.—Shlelds v. Weller, 267 N. 

W. 766, 270 Mich. 7. 

Minn.—In re Henrlkson's Estate, 203 
N.W. 778, 163 Mlnn. 176. 

22 C.J. p 640 note 63. 

6A Ala.—Smith v. Blinn, 127 So. 
166, 221 Ala. 24. 

Pa.—Bank of America Nat. Trust & 
Savings Ass'n v. Sunserl, 166 A. 
673. 311 Pa. 114. 

Tex.—Grange v. Kayser, Civ.App., 
80 S.W.2d 1007—Illinois Cent. R. 
Co. V. Ryan, Clv.App., 214 S.W. 
642. 

22 C.J. p 640 note 64. 

The testimony mnst be speoiflo; 
testimony that the common law pre- 
vails and obtams in the other state, 
except as modifled by statute, is not 
sufficient.—Clardy v. Wilson, 68 S. 
W. 62, 24 Tex.Civ.App. 196. 

©A Me.—^Pringle v. Gibson, 196 A. 
696, 136 Me. 297, rehearing denied 
197 A. 663, 135 Me. 512. 

N.T.—Robert Reis & Co. v. New York 
Trust Co., 239 N.T.S. 668, 136 

Misc. 141. 

22 C.J. p 640 note 66. 

67. Ala.—Equitable Life Assur. Soc. 
of U. S. V. Brandt, 198 So. 596, 240 
Ala. 260—Smith v. Blinn, 127 So. 
166, 221 Ala. 24. 

Mass.—^Eastern Offlces v. P. F. O'- 
Keefe Advertising Agency, 193 N. 
E. 837, 289 Mass. 23. 

N.J.—^Max v. Max, 10 A.2d 163, 123 
N.J.Law 680, affirmed 16 A.2d 616, 
126 N.J.Law 271—Coral Gables v. 
Kretschmer, 184 A 826, 116 N.J. 
Law 680. 

N.C.—^Howard v. Howard, 168 S.E. 
101, 200 N.C. 674. 

Ohio.—Smith v. Rogers, 16 Ohio App. 

110 . 

22 C.J. p 640 note 66. 
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the law of another state may be proved, as a fact, 
by parol evidence;®^ and it has also been held ad- 
missible although a statute provides another mode 
of proving such laws,®® but there is authority to the 
contrary.*^® 

A qualified witness may also testi fy as to the con- 
struction given to a law by the courts of the foreign 
country7i or sister state and, whefe the statute 
of another state has been construed by the court of 
last resort of that state, an attorney or other ex- 
pert cannot testify further as to his opinion, or as 
to the consensus of opinion of the bench and bar, as 
to the meaning of the statuteJ® So, where the 
meaning of the statute is plain, although it has not 


I been construed by the courts of that state, witnesses 
cannot be allowed to state what they believe should 
be its construction.^^ 

A qualified witness may also testify as to the ef- 
fect*^® or propriety*^® of acts done under a law of an¬ 
other country or state; or as to the existence of a 
rule of practice in the counlry^^ or state7® Such 
a witness may also explain legal terms of a foreign 
System of jurisprudcncc, which are in a language 
foreign to the forum.^^ 

Qualifications of untncss. The witness must be 
shown to the satisfaction of the court to possess 
sufficient knowledge of the law to render his evi- 
dence of value.®® One w’ho is®l a practicing at- 


Oplsilon. evideace ooncemlng for- 
eifim law, but not domestic law, Is 
admisslble.—U. S. v. Hoblitzell, D.C. 
Va., 2 F.Supp. 882. 

Affldavlt 

Proof of law of another state by 
aflldavit of lawyer of such state is 
proper.—Tradesmen’s Nat. Bank & 
Trust Co. V. Cummlngs Bros. Co., 
167 A. 386, 9 N.J.Misc. 1333. 

68. Cal.—Motor Inv. Co. v. Bres- 
lauer, 221 P. 700, 64 CaLApp. 230. 

Ind.—Smith v. Smlth, 168 N.R 462, 
91 Ind.App. 13. 

Minn.—^In re Henrlkson*s Bstate, 203 
N.W. 778, 163 Minn. 176. 

69. Ohio.—Smith v. Rog-ers, 16 Ohlo 
App. 110—Brady v. Palmer, 19 
Ohio Cir.Ct. 687, 10 Ohio Clr.Dec. 
27. 

7a Neb.—Johnson v. Hesser, 86 N. 

W. 894, 61 Neb. 631. 

71- U.S.—Shapleigh v, Mier, C.C.A. 
Tex., 83 P.2d 678, certiorari grant- 
ed 67 S.Ct. 17, 299 U.S, 624, 81 L. 
Bd. 386, afflrmed 67 S.Ct. 261, 299 
U.S. 468, 81 KEd. 356, 113 A.L.R. 
253. 

N.Y.—Reilly v. Steinhart, 146 N.T.S. i 
634, 161 App.Div. 242, reversed on | 
other grounds 112 N.B. 468, 217 
N.T. 649. 

S.G.—Rauton v. Pullman Co., 191 S. 

E. 416, 183 S.C. 496, 

22 C.J. p 641 note 67. 

Mexloaxi ooncrtltutlon and statutas 
In trespass to try title to land 
which has been expropriated by a 
state in Mexico and which subse- 
quently comes within the jurisdic- 
tion of the United States, the Mex- 
Ican law and Its appllcation to the 
case are questlons of fact, and the 
Mexlcan constitution and statutes 
may properly be consldered as other 
WTitlngs in evldence, and, if uncer- 
tain in meaning or appllcation, evl¬ 
dence of experts Is admisslble to ald 
constructlon.—Shapleigh v. Mier, C 
C.A.Tex., 83 P.2d 678, certiorari 
granted 67 S.Ct 17, 299 U.S. 624, 81 
L.Bd. 886, aflELrmed 67 S.Ct 261 299 
U.S. 468, 81 L.Ed. 366. 113 A.L,.R.' 268. 


Japauese law . 

Testimony regarding the construc¬ 
tlon placed on the Japanese textile 
consumption tax law by the Japanese 
revenue authorities is competent.—TT. 

S. V. P. S. Allenby & Co., 20 C.C.P.A. 
(Customs) 80. 

72. N.J.—Coral Gables v, Kretsch- 
mer, 184 A. 826, 116 N.J.Law 580. 

N.C.—Temple v. Board of Com'rs of 
Pasquotank County, 15 S.B. 886, 111 
N.C. 86, 

Tenn.—^Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 182, 20 Tcnn.App. 
498. 

22 C.J. p 641 note 68. 

73. Pa.—Bank of America Nat. 
Trust & Savlngs Ass'n v. Sunseri, 
166 A. 673, 311 Pa. 114. 

Wash.—Clark v. Ellinge, 80 P. 656, 
38 Wash. 376. 107 Am.S.R. 868. 
Statute of foreign country 
The judgment of the witness as to 
the construction of a statute enact- 
ed by a country cannot control the 
statute Itself and decisions of the 
courts of that country as to its 
meaning.—Bank of China, Japan & 
The Straits v. Morse, 6l N.B. 774, 
168 N.T. 468, 86 Am.S.R. 676, 66 L.. 
RA, 139. 

74. N.T.—^Molson’B Bank v. Board- 
man, 47 Hun 136. 

22 C.J. p 541 note 74. 

75. U.S.—^Badische Anilin & Soda 
Pabrlk v. Klipstein & Co., C.C.N. 

T. , 125 P. 643. 

Ky.—Traughber v. King, 32 S.W.2d 
8, 236 Ky. 668. 

Attomey’8 testimoxiy held inadmls- 
Blble 

Md.—Mercontlle Trust & Deposit Co. 

V. Rode, 112 A, 674, 137 Md. 362. 

7«. Md.—^Baltimore Cons. Real Bst., 

& P. Ins. Co. V. Cashow, 41 Md. 69. 

77. U.S—U, S. V. Gardiner, C.C.D.C., 
26 P.Cas.No.l5,186a, 2 Hayw. & H. 

8 9, 

Mich.—^Patterson v. Kennedy 81 M 

W. 91, 122 Mich. 343. 

7a Ark.—Barkman v. Hopkins 11 
Ark. 167. 


lowa,—Crafts v. Clark. 38 lowa 237. 
Mass.—Mowry v. Chasv, 100 :\Iass. 
79. 

79* U.S.—Republic of Colomhia v. 
Cauca Co., C.O.W.V.a.. 106 P. 337 . 
afflrmed 113 P. 1020 , 61 C.O.A. 601, 
reversed on other grounds 23 s! 
Ct. 704, 190 U.S. 524, 47 UKd. 1159. 

sa Ala.—Smith v. Bliim, 127 So. 
155, 221 Ala. 24. 

Me.—Pringle v. Gib.son. 196 A. 695, 
135 Me. 297, rehearing <lt*nled 197 

A. 553, 135 Me. 512. 

N.C,—Iloward v. Howard, 158 S.B. 

101 , 200 N.C. 574. 

22 C.J. p 641 note 75. 

The opinion of a layman, who did 
not quallfy as an <*xpert on the 
law, cannot be a<‘cepled ns proof of 
faets.—Klrsten v. Chryslnu^s, 14 N. 
Y.S.2d 442. 

Qualiticutions of skilled witnesses In 
general see supra § 456. 

81. Ind.—Smith v. «mith, 16« N.E. 

4C2, 91 Ind.App. 13. 

Ky.—Traughber v. King, 32 S.W.2d 
8 , 236 Ky. 66 «, 

Md.—Baltimore Con.s. Real Kst. & F. 

Ins. Co. V. Ca-show, 41 60. 

Mass.—^Bastern Cfflees v. 1\ P. 0*- 
Keefc Advertislng Agency, 103 N. 

B. 837, 28» MU.SS. 23. 

N.J.—Max V, Max, 10 A.2d i63, 123 
N.J.Law 6 S 0 , afflrmed 15 A. 2 <i 616, 
125 N.J.IjUw 271—TmdeHi«en’s 

Nat. Bank & Tru.st <’o, v, Cum- 
mings Bros. Co., 167 A. 386, 9 N.J. 
Misc. 1333. 

Ohio.—Smith V. Rogers, 16 Ohio App. 

110 . 

S.C.—Rauton V. Pullman Co., 191 S.E. 
416, 183 S.C. 495. 

Tonn,—Rice-Stlx Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 Tenn.App. 
498. 

Tex.—Grange v. Kayser, Civ.App., 8 C 
S.W.2d 1007—Illinois Cent. R. Co. 

V. Ryan, Civ.App., 214 S.\V. 642— 
Sierra Madre Constr. Co. v. Brlck, 
Clv.App., 56 S.W. 621. 

‘'Eminent Uwyem become a fa- 
vored source of expert evidence as 
to the state of the law in force at 
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torney in the country or state whose laws are in 
question, or one who has been such practicing at- 
torney,^2 jg competent; but it is not necessary 
that the witness should be a lawyer,^^ as the 
opinions of text writers and the evidence of per- 
sons skilled in the foreign law may be resorted to 
in proving or construing the foreign statute;*^ and 
a fortiori it is not required that the witness should 
be a professor of law.85 Study alone may qualify 
the witness as to the law with which he has fa- 
miliarized himself,®® although the combination of 
study and practical experience adds to his qualifica- 
tion.S7 A local attorney may testify as to the law 
of a foreign state where he testifies, that he has in- 
vestigated and is familiar with the laws of such 
state with reference to the matter in question and, 


in substantiation of his interpretation of the law, 
produces an authenticated report of a case by the 
court of last resort of such state.^^ 

§ 480. - Medicine and Surgery 

A qualified member of the medfcal, surgical, or an al- 
lied profession may, as a skilled witness, state facts 
known to members of his profession. A nonprofessional 
witness, having speclai knowledge or experience as to 
medical or surgical matters, may stato facts known by 
him. 

A witness who is shown to the satisfaction of the 
court to be a competent physician,89 dentist,^® sur- 
geon,®^ osteopathist,^2 or veterinary®^ may state 
relevant facts known to him as a qualified member 
of his profession,except as to subjects with which 


the time.”—Smlth v. Blinn, 127 So. 
165, 156, 221 Ala. 24. 

82. Ark.—^Union Cent. Li. Ins. Co. v. 
Caldwell, 68 S.W. 366, 68 Ark. 506. 

Cal.—Motor Inv. Co. v. Breslauer, 
221 P. 700, 64 Cal.App. 230. 

N.C.—Temple v. Board of Com’rs of 
Pasquotank County, 15 S.E. 886, 
111 N.C. 36. 

83. Minn.—In re Henrikson*s Bstate, 
203 N.W. 778, 163 Mlnn. 176. 

N.Y.—Masocco v. Schaaf, 264 N.Y.S. 
439, 443, 234 App.Div. 181, citing 
Corpus Juris. 

22 C.J. p 641 note 78. 

Secretary of foreign consulate eis' 
competent.—Masocco v. Schaaf, 264 
N.Y.S. 439, 234 App.Div. 181. 

84. Mo.—Charlotte v. Chouteau, 26 
Mo. 466. 

85. Cal.—In re Faber, 143 P. 737, 
168 Cal. 491. 

86. Conn.—Barber v. Mexico Inter¬ 
national Co., 48 A. 758, 73 Conn. 
687. 

22 C.J. p 642 note 81. 

Ferson professing* knowledge of 
laws of foreign country may testify 
as to their tenor and effect, although 
not a lawyer, or learned in such 
country’s law.—In re Henrikson’s 
Estate, 203 N.W. 778, 163 Minn. 176. 

Mere geueral study is not neces- 
sarily sufficient, as study of Jus- 
tinian code does not qualify a per- 
son to testify as to a pro Vision in 
the law of Mexico.—Banco de Sonora 
v. Bankers' Mut. Casualty Co., lowa, 
95 N.W. 232. 

87. U.S.—Dauphin v. U. S., 6 Ct.Cl. 

221 . 

N.H.—Pickard v. Balley, 26 N.H. 162. 

88. Pa.—Hatfleld v. Sovereign Camp, 
W. O. W., 196 A. 904, 129 Pa.Super. 
670. 

89. U.S.—Canal Const. Co. v. Hen- 
son, C.C.A.Ark., 280 F. 98. 

Ala.—^Pope V. Ryals, 167 So. 721, 
232 Ala. 260—Atlantic Pacific Stag- 


es V. Yandle, 140 So. 603, 224 Ala. 
481. 

lowa.—^Wllcox V. Crumpton, 268 N. 

W. 704, 219 lowa 389. 

Mo.—Martin v. Springfleld City Wa- 
ter Co., App., 128 S.W.2d 674. 

N.H.—Howson v. Poster Beef Co., 
177 A. 666, 87 N.H. 200. 

Or.—^Derrick v. Portland Eye, Ear, 
Nose & Throat Hospltal, 209 P. 
344, 349, 105 Or. 90, quotlng Cor¬ 
pus Juris- 

Tex.—Galnes v. Stewart, Civ.App., 57 
S.W.2d 207. 

22 C.J. p 643 note 10. 

Quallflcatiou not shown to testify 
as to plaintiff bemg allergic to in- 
secticide.—Simpson v. American Oil 
Co., 14 S.E.2d 638, 219 N.C. 696. 

90, Mass.—^Langis v. Danforth, 33 
N.E.2d 287, 308 Mass. 608. 

Not properly qualified 

In action against dentlst for in¬ 
juries to patient, falling from dental 
chalr after inhaling nitrous oxide, ex- 
clusion of testimony as to effect of 
inhalation of such gas on patients 
by another dentist, who testified that 
he had not used nitrous oxide for 
twenty-five years, on ground that 
witness was not qualified to testify 
as expert on such question, was not 
abuse of trial Judge's discretion.— 
Langis V. Danforth, supra. 

91, Ala.—^Atlantic Pacific Stages v. 
Yandle, 140 So. 603, 224 Ala. 481. 

N-.j.—Cattania v. Pleckenstein, 143 
A. 316. 106 N.J.Law 174. 

22 C.J. p 543 note 11. 

92, Cal.—^Kershaw v. Tilbury, 8 P. 
2d 109, 214 Cal. 679. 

Ga.—Maeon R. & Light Co. v. Ma- 
son, 61 S.E. 669, 123 Ga. 778. 

22 C.J. P 648 note 12. 

99, U.S.—Qrayson v. Lynch, N.M., 
16 S.Ct. 1064, 163 U.S. 468, 41 L. 
Ed. 230. 

94, Mo.—Quinn v. Berberich, App., 
51 S.W.2d 163, quashed on other 
gfrounds State ex rei. Berberich v. 
Hald, 64 S.W.2d 667, 338 Mo. 1224 
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—Carlson v. Kansas City, Clay 
County & St. Joseph Auto Transit 
Co., 282 S.W. 1037, 221 Mo.App. 
637—Pyle v. Kansas City Light & 
Power Co., App., 246 S.W. 979. 
Tex.—Texas Independence Life Ins. 
Co. V. Pickens, Civ.App., 153 S.W. 
2d 884. 

Wash.—State v. Brown, 20 P.2d 1114, 
1116, 172 Wash. 663, citing Corpus 
Juris. 

22 C.J. p 643 note 14. 

Consoiousness of aets 

Testimony of a medical expert on 
insanity that defendant for a des- 
ignated perlod to the date of trial 
would not have been conscious of 
the effect of his acts on himself or 
surrounding circumstances was not 
subject to the objection that the wit¬ 
ness was stating a legal conclusion 
rather than a point of fact.—Beasley 
V. Paust, Tex.Civ.App., 217 S.W. 179. 

Matters observed 

(1) A doctor’s testimony naming 
and describing certain objects which 
he saw in his physlcal examlnatlons 
of a certain person was a statement 
of facts and not an opinion.—Bork- 
helm V. Borkheim, 223 P. 429, 66 Cal. 
App. 218. 

(2) In an action against a sanl- 
practor, or drugless physician, be- 
longing to a school which performed 
no operations, for negligent diagnosis 
and improper treatment, resuiting in 
the death of plaintlfC's minor son, 
testimony of allopaths, who per¬ 
formed an operation after the chlld's 
condition became desperate, that the 
chlld had acute appendicitis, and that 
the appendix had burst and peritoni¬ 
tis had set in, was testimony of 
facts found, and was not objection- 
able as being the opinion of experts 
belonglng to another school of prac- 
tice.—^Wilcox V. Carroll, 219 P. 34, 
124 Wash. 1. 

Nature of medlolne presorlbed 
Tex.—^Phoenix Reflnlng Co. v. Walk- 
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an average jury may fairly be assumed to be al- 
ready familiar.®® 

Such a witness may state the effect,^® extent,^*^ 
and tendency®® of professional knowledge regard- 
ing certain matters; the usual and ordinary prac- 
tice among physicians in the locality in treating a 
given injuryj®® what ligaments a particular surgi- 
cal operation severs what are the vital parts of 
the body;2 conditions of gestation;^ the existence, 
origin, and method of communication of a certain 
disease the symptoms of a given disease or injury 


er, Civ.App., 108 S.W.2d 323, error 
disxnissed. 

ITomal fiuxotioii of nervons system 
and effect on individual of disturb- 
ance tliereof.—Adams v. Carlo, Mo. 
App., 101 S.W.2d 763. 

95. 111.—Casey v. Chlcago City R. 
Co., 86 N.B. 606, 237 111. 140. 

22 C.J. p 646 note 46. 

9a Me.—State v. Knlght, 43 Me. 11. 
22 C.J. p 644 note 16. 

97- N.T.—^People v. Osmond, 33 N. 

E. 739, 188 N.Y. 80. 

22 C.J. P 644 note 16. 

96. Me.—^Powers v. Mitchell, 77 Me. 
361. 

99. lowa.—Wilcox v. Crumpton, 268 
N.W. 704. 219 lowa 389—^Lemon 

V. Kessel, 209 N.W. 393, 202 lowa 
273. 

Fattlng' unBterlllzed fingen in wotmd 
M not oostomary 

Ala.—^Torranoe v. Wells, 122 So. 322, 
219 Ala. 384. 

Z-ray treatment 

A general practitioner of excep- 
tionally hlgh standing, although he 
had never used X-ray curatlvely, was 
conapetent to testify as to the gen- 
eral professional Standard of sklll 
and care required in giving X-ray 
treatments.—^Hunter v. Burroughs, 
96 S.B. 360, 123 Va. 113. 

L Neb.—Johnson v. Winston, 94 N. 

W. 607, 68 Neb. 426. 

2. Tex.—Sebastian v. State, 63 S.W. 
876, 41 Tex.Cr. 248. 

3. 111.—^People V. Johnson, 70 111. 
App. 634. 

lowa.—^Kesselring v. Hummer, 106 N. 
W. 501, 130 lowa 145. 

4. Ga.— "U. S. Casualty Co. v. Smlth, 
133 S.E. 851, 162 Ga. 130, afflrmlng 
129 S.E. 880, 34 Ga.App. 363. 

5. Tex.—Gaines v. Stewart, Civ. 
App., 67 S.W.2d 207. 

22 C.J. p 544 note 20. 

6. Fla.—Williams v. State, 34 So. 
279, 46 Fla. 128. 

22 C.J. p 544 note 21. 

7. 111.—^Morton v. Zwierzykowskl, 61 
N.B. 413, 192 111. 328. 

Wis.—Colllns V. Janesville, 87 N.W. 

241, 1087. 111 Wis. 348. 

22 C.J. p 644 note 22. 


8. 111.—^Morton v. Zwierzykowskl, 61 
N.E. 413, 192 111. 328. 

9. N.C.—State v. Wilcox, 44 S.B. 
626, 132 N.C. 1120. 

22 C.J. p 644 note 24. 

10- Mich.—^Dunwoody v. Boyal In- 
demnlty Co., 188 N.W. 498, 218 
Mich. 868. 

22 C.J. p 546 note 38. 

11. Tex.—^Bonart v. Lee, Civ.App., 
46 S.W. 906. 

£pldeiulo8 and thelr oanses, from 
a physlclan’s standpoint.—^Martin v. 
Springfleld City Water Co., Mo.App., 
128 S.W.2d 674. 

<^Hatter8’ shakes” as another name 
for mercury poisoning.—Farrell v. 
Ferry Hat Co., 159 A. 163, 10 N.J. 
Mlsc. 319. 

IDofeotioiui disease 

Wash.—^KAne v. Order of United 
Commercial Travelers of America, 
100 P.2d 1036, 3 Wash.2d 356. 
la. N.C.—Lord V. Beard, 79 N.C. 5. 
13- lowa.—State v. Vincent, 24 lowa 
670, 96 Am.D. 763. 

Mo.—State v. Moxley, 14 S.W. 969, 15 

S. W. 666, 102 Mo. 374. 

22 C.J. p 644 note 26. 

14. N.Y.—In re Roch's Will, 278 N. 

T. S. 929, 244 App.Div. 766. 

22 C.J. p 644 note 27. 

15. Ind.—Isenhour v. State, 62 N.E. 
40, 157 Ind. 517, 87 Am.S.R. 228. 

22 C.J. P 644 note 28. 

Harafnl effect of novocaine in oper- 
atlng* on foot 

Vt.—^Williams V. Marini, 162 A. 796, 
106 Vt. 11. 

16. Ky.—Murphy v. Murphy, 65 S.W. 
165, 23 Ky.L. 1460. 

Neb.—In re Crosby's Estate, 253 N. 
W. 652, 664, 126 Neb. 509, citlng 
Corpus Jnxls. 

22 C.J. p 644 note 29. 

17- W.Va.—State v. Maier, 15 S.E. 
991, 36 W.Va, 757. 

18. Ala.—^Pope v. Ryals, 167 So. 721, 
232 Ala. 260. 

Idaho.—^Reinhold v. Spencer, 26 P.2d 
796, 53 Idaho 688. 

Mo.—^Bamett v. Kansas City, App., 
214 S.W. 240, record quashed State 
ex reL Kansas City v. Ellison, 220 
S.W. 498, 281 Mo. 667. 
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129 Pa.Super. 390. 

23 C.J. p 544 note 31. 
rractures 

U.S.—Canal Const. Co. v, Henson, C. 

C.A.Ark., 280 P. 98. 

Fain 

(1) A physician may testify wheth- 
er the elfects of an injury are nec- 
essarily pamful.—Lake Erie & W. R. 
Co. V. Wills, 39 111.App. 649, afflrmed 
31 N.E. 122, 141 111. 614. 

(2) Testimony by a physician that 
the pain caused by an injury would 
weaken the patient, and leave her 
subject to any infection—that it 
might weaken the patient, hut would 
not always do it—was not ohjection- 
able as a surmise.—San Antonio Pub¬ 
lic Service Co. v. Mitchell. T»»x.Civ. 
App,, 238 S.W, 265, error granted, 
Severed axtezies 

In per.sonal injury action, physi¬ 
cian could state that bltaxl would 
have kept running unlc.s.H he tied 
blood vessels, that blood was spurt- 
ing from wound, and that fivt* or six 
arteries were sevt*ri*d.—Atlantic Pa- 
cillc Stages v. Yandle, 140 So. 603, 
224 Alo. 481. 

Surgeon examlxdng Injured person 

may testify of what cxamination con- 
sisted and the symptoms he observed 
in the cxamination.—Cattania v. 
Fleckenstcin, 143 A. 315, 10& N.J.Law 
174. 

19. Ala,—Thaggard v. Vafvs, 119 So. 
647. 218 Ala. 6U9. 

22 C.J. p 644 note 32. 

Biseased meat 

N.H.—Howson v. Foster B<*ef Co., 
177 A. 666, 87 N.H. LM*0. 

20. in.—Morton v. Zwit*rzykowski, 
61 N.E. 413, 192 111. 328. 

21. Kan.—State v. Reddick, 7 Kan. 
143. 

Ky.—Murphy v. Murphy, $5 S-W. 

166, 23 Ky.L. 1460. 

N.Y.—In re Roche's Will, 278 N.Y.S. 

929, 244 App.Div. 756* 

22 C.J. p 644 note 35. 

22. Cal.—^People v. Koyal, 53 Cal. 
62. 

Wash.—State v. Robinson, 41 P, 884, 
12 Wash. 491. 

I 23. Tex.—^Bankers Lloyds v. Mont- 
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in body6 or inmd,« the usual period for recovery.T 
and the chance that it -will occur;* what certain 
medical facts indicate;» what certain symptoms in¬ 
dicate;’^® or what certain medical terms cover.n 
He may also state the effects commonly produced 
by age,12 death,!® disease,drugs.i® or intoxi- 
cants,i® emotions,ll injury,l® poison,!® or a surgical 
operation»® on the body or mind of a human be- 
ing,2i but not the effects on the moral nature.»» 

Definite possibilities»» or probabilities as to wheth- 
er a certain force or other cause may produce a giv- 

Pa.—Harmon v, Knoll, 195 A. 448, 
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en physical resuit,24 or that a ^ven disease or in- 
jury will induce other troubles,25 will be perma¬ 
nent,2 6 will be followed by recovery,27 or will re¬ 
quire a certain length of time28 may be stated as 
facts where no especial exercise of the reasoning 
faculty is involved. 

A member of an allied profession may testify in 
relevant medical connections.29 

Nonprofessional witnesses are incompetent as to 


medical matters in the absence of special study or 
experience but those who have special knowl- 
edge or experience may state facts known to them,2i 
particularly where they are matters of common 
knowledge.22 A nonexpert witness should not be 
permitted to testify as to the existence of a particu- 
lar injury, but he may testify as to the actual con- 
dition of the part injured, no opinion being ex- 
pressed,23 and he may testify as to commonplace 


gomery, Clv.App., 42 S.W.2d 286. 
287, Quoting- CJorpus J’nrl8. 

22 C.J. p 646 note 40. 

24. Md.—Abend v. Sieber, 168 A. 63, 
64, 161 Md. 646, citlngr Corpus Ju¬ 
ris. 

Pa.—^Harmon v. Knoll, 196 A. 448, 129 
Pa«Super. 390. 

Tex.—Bankers Lloyds v. Montffom- 
ery, Civ.App., 42 S.W.2d 286, 287. 
Quotingr Corpns JUrls. 

22 C.J. p 646 note 41. 

Hernia from stxain 

Physician’s testimony that hernia 
can resuit by straln or stress from 
heavy lifting, and that It could have 
occurred under a fact situation stat¬ 
ed hypothetically to him, and that 
within a day or two after the In¬ 
jury there would not necessarily be 
blood, laceratlons or swelllng where 
the hernia occurred, was admlssible. 
—^National Mut. Casualty Co. v. Low- 
ery, Tex.Civ.App., 136 S.W.2d 1044, 
afflrmed, Sup., 148 S.W.2d 1089. 

25. lowa.—Worez v. Des Molnes 
City Ry. Co., 156 N.W. 867, 176 
lowa 1. 

22 C.J. p 646 note 42. 

Total disability 

In actlon for disability beneflts un¬ 
der Insurance policies where fact is- 
sue was whether plaintilf was totally 
disabled within meaning of policies, 
testimony of plaintifE’s physicians, 
who had testifled as to their educa- 
tion and experience, that in physi¬ 
cians’ opinions plaintifC was totally 
disabled, was competent, and did 
not interfere with jury's functlon. 
—0’Kelley v. Mutual Life Ins. Co. 
of New York, S.C., 14 S.E.2d 682. 

26. Mo.—Langeneckert v. St. Louis 
Sulphur & Chemical Co., App., 66 
S.W.2d 648—Gorman v. A. R. Jack- 
son Kansas City Showcase Works 
Co., App., 19 S.W.2d 669—Smith v. 
Wllson, App., 296 S.W. 1036. 

22 C.J. p 645 note 43. 

27. Ga.—Jackson v. Boone, 20 S.E. 
46. 93 Ga. 662. 

Mich.—Cole V, Lake Shore & M. S. 
R. Co., 64 N.W. 638, 96 Mich. 77. 

28. Pa.—^Harmon v. Knoll, 196 A. 
448, 129 Pa.Super. 390. 

22 C.J. p 646 note 46. 

29. Ala.—Watkins v. Potts, 122 So. 
416, 219 Ala. 427, 66 A.L.R. 1097. 

22 C.J. p 646 note 47. 


A chemist, qualified by study and 
experience, may testify as to: 

(1) The efCect of certain Chemicals 
on the skin.—Greengard v. Odorono 
Co., 256 N.Y.S. 708, 236 App.Div. 806. 

(2) The nature of poison and its 
effect on the system.—Thaggard v. 
Vafes, 119 So. 647. 218 Ala. 609. 

(3) The polsonous effect of copper. 
—Dickey v. Western Tablet Co., 267 
S.W. 431, 218 Mo.App. 263. 

(4) A professor of chemistry may 
state the effect of coal gas on the 
human system.—Citizens* Gaslight & 
Heating Co. v. 0’Brien, 19 111.App. 
231, afflrmed 8 N.E. 310, 118 111. 174. 

A ohemist-toxieologist, if properly 
quallfled, may testify as expert con- 
cernlng effect of heat treatment on 
bacteria and toxlns commonly found 
in mice.—Gray v. Pet Milk Co., C.C. 
A.IU., 108 P.2d 974, certiorari denied 
Pet Milk Co. V. Gray, 60 S.Ct. 890, 
309 U.S. 688, 84 L.Ed. 1031. 

Eye expert may testify 

(1) In an action for loss of the 
sight of an eye as to plalntiffs 
chances of uslng an artificia! lens for 
the eye had he been given proper 
treatment.—^Derrick v. Portland Eye, 
Bar, Nose & Throat Hospital, 209 P. 
344, 106 Or. 90. 

(2) Whether normal eye could read 
photographic copy of application for 
life Insurance.—^Eastman v. Metro¬ 
politan Life Ins. Co.. 199 N.W. 656, 
228 Mich. 126. 

A pbarmacist, not a physician, may 
testify as to morphine content of 
cheracol and effect of opiates on 
chlldren.—Watkins v. Potts, 122 So. 
416, 219 Ala. 427, 66 A.L R. 1097. 

A throat speoialist may testify, in 
an action against a dentist for aJlow- 
ing plaintiff to swallow forelgn sub- 
stances, regarding the relative mer- 
its of gauze and cotton packing.— 
0’Connor v. Bonney, 281 N.W. 621, 
67 S.D. 134. 

30. Conn.—Green v. Stone, 176 A. 

123, 119 Conn. 300. 

Ky.—^Western & Southern Life Ins. 

Co. V. Edelen, 96 S.W.2d 1062, 

265 Ky. 142. 

Tex.—General Life Ins. Co. v. Potter, 

Civ.App., 124 S.W.2d 409—Dallas 

Hotel Co. V. McCue, Civ.App., 26 

S.W.2d 902. 

22 C.J. p 646 note 48. 
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XiaymexL as SLonexperts cannot set 
up any artificial standards as to 
methods of treatment or probability 
of cure.—Green v. Stone, 176 A. 123, 
119 Conn. 300. 

tntemal oonditions 
Nonexpert witnesses should not be 
permitted to testify as to the nature 
of the internal conditlons resulting 
from injuries or that person injured 
was in good or bod health prior or 
subseauent to the accident com- 
plained of.—^Louisville & N. R. Co. v. 
Houck, Ky., 161 S.W2d 432. 

A boy’s inother cannot testify that 
in her opinion his death was caused 
by injury sustained in collision with 
automobile.—Jordan v. Glickman, 14 
S.E.2d 40, 219 N.C. 388. 

31. Mass.—^Whipple v. Grandchamp, 
168 N.E. 270, 261 Mass. 40, 57 A.L. 
R. 974. 

22 C.J. p 646 note 49. 

Praotloal experience 

One who is not a physician but 
who has prepared many corpses for 
burial may testify as to lack of rig- 
idity in the neck of a deceased per- 
jon.—State v. Moxley, 14 S.W. 969, 
16 S.W. 666, 102 Mo. 374. 

32. Mass.—Whipple v. Grandchamp, 
168 N.E. 370, 261 Mass. 40, 57 A.L. 
R. 974. 

mfectlons character of paxticiaar 
disease 

Minn.—Taaje v. St. Olaf Hospital, 
271 N.W. 109, 199 Minn. 113. 

Use of Z-ray plotnres 

Where it is common knowledge 
that in other professione than medi¬ 
cine X-ray photographs are read in 
connection with the human anatomy, 
m an action against a chiropractor 
for negligence in the adjustment or 
treatment of a patient an expert, al- 
though not a doctor, should be per¬ 
mitted to testify on matters re- 
lating to the human spine and in¬ 
juries thereto as shown by X-ray pic- 
tures.—^Whipple v. Grandchamp, 168 
N.B. 270, 261 Mass. 40, 67 A.L.R. 
974. 

33. Ky.—Williams v. Nally, 46 S.W. 
874, 20 Ky.L. 244. 

Neb.—0’Hara v. Wells, 16 N.W. 72 2, 
14 Neb. 408. 
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conditions and actions, observed by him, in con- 
nection with a surgical operation.®* 

§ 481. - - Sailroads and Street Railroads 

A wltness experienced or skilled in matters relating 
to rallroad or Street railroad operation may state facts 
generally known among persons engaged in such business 
and relatfng to the operation of such roads. 

A person who is shown to the satisfaction of the 
court to be experienced in railroad operation,S5 


whether in its track,36 freight,37 or passengcr^i» 
departments, may state facts commonly known in 
the business,39 including those relating to the ap¬ 
paratus employed in drawing^O or stopping^i trains; 
the duties of engineers,42 firemcn,^^ conductors,^^ 
brakemen,^® or other train hands,"^® or of switch- 
men^^ or inspectors and how these duties should 
be^9 or usually are®® performed. 

Such a witness may also state details as to prac- 
tical operations,5l the roadbed,52 or rolling stock;53 


34. Okl.—^Aderhold v. Stewart, 46 P. 
2d 346, 172 Okl. 77—Aderhold v. 
Stewart, 46 P.2d 840, 172 Okl. 72. 
Ol^Bervatlon of sponiTe Insexted tn 
hody c&vity, whlch she dld not see 
removed.—^Aderhold v. Stewart, 46 
P.2d 340, 172 Okl. 72. 

36. Ala.—Lioulsville & N. R. Co. v. 

Jacobson, 118 So. 565, 218 Ala. 384. 
111.—Herb v. Pitcaim, 29 N.B.2d 543, 
306 I11.APP. 583. 

Tex.—Cobb v. Texas & N. O. R. Co„ 
C1V.APP., 107 S.W.2d 670. 

22 C.J. p 546 note 81. 

A flreman, In an actlon for Inju¬ 
ries from escaping* steam from an 
engine on whlch he waa employed, 
may testlfy that he had noticed the 
pounding in other engines similar to 
that in the one whlch he alleged In- 
jured him, to show his experlence and 
capacity to know the facts as to 
whlch he Is testifying.—^Louisvllle 
& N. R. Co. V. Cook, 63 So. 190, 168 
Ala. 592. 

Operator oxl pazaUel road 
A witness who, for many years, 
had operated electrlc trains parallel 
with the tracks of a steam railroad 
and had observed the diatance that 
the engine headlights would illumi¬ 
nate the track was qualifled to testl¬ 
fy to such dlstance,—Cobh v. Texas 
& N. O. R. Co., Tex.Clv.App., 107 S. 
W.2d 670, error dismissed. 

36. Hich.—Walker v. Lake Shore & 
K. S. R. Co.. 62 N.W. 1032, 104 
Mlch. 606. 

22 C.J. p 546 note 82. 

37. Va.—^New York, P. & N. R. Co. 
V. Wilson, 64 S.B. 1060, 109 Va. 
764. 

22 0.0*. p 646 note 83. 

Shlpper 

In an actlon for delay in shlpping 
cattle, the shlpper, a man of large 
experlence, who did not accompany 
the train, but observed the crew, 
was properly permitted to testify to 
delay in getting started from loading 
point, and that experlence had taught 
him that the movement of the crew 
was one Indlcatlon of the chance a 
shlpper would have in making timely 
arrlval at the market.—Gllhreath v. 
Atchlson, T. & S. P. R. R., Mo.App., 
217 S.W. 686. 

38. U.S.—^Unlon Pac. R. Co. v. No- 


vak, Wash., 61 P. 673, 9 C.C.A. $29, 
appeal dismissed 17 S.Ct. 1001, 41 
L.Bd. 1184. 

Ala.—Liouisville & N. R. Co. v. Jacob¬ 
son, 118 So. 565, 218 Ala. 384. 
39. lowa.—^Mitchell v. Chicago, R. I. 
& P. R. Co., 114 N.W. 622, 138 lowa 
283. 

22 C.J. p 547 note 85. 

4a U.S.—Grand Trunk Western R. 
Co. V. Lindsay, 111., 201 P. 836, 120 
C.C.A. 166, afflrmed 34 S.Ct. 581, 
233 U.S. 42, 58 L.Bd. 838. 

22 C.J. p 647 note 86. 

41. 111.—Herb v. Pitcalrn, 29 N.B.2d 
543. 306 IlLApp. 583, reversed on 
other grounds, Sup., 36 N.B.2d 556. 

22 C.J. p 547 note 87. 

Brake wheel 

In swltchman’s action for injuries 
when brake wheel on whlch he placed 
his hand spun around and threw him 
to the ground, testimony of switch- 
man as to whether he did, or did not, 
do anything to cause the brake wheel 
to spin around was properly admit- 
ted as testimony as to facts learned 
hy switchman from ohservalion and 
experience.—^Herh v. Pitcalrn, supra. 

42. Ga.—Southern Ry. Co. v. Blan- 
ton, 200 S.B. 471, 474, 59 Ga.App. 
252, clting Corpus Juris. 

22 C.J. p 647 note 88. 

I Practioe 

An experienced engineer may tes¬ 
tify as to his own practice with re- 
spect to a given operation of his 
train, or as to the practioe in an- 
other locallty or on another railroad. 
—Southern Ry. Co. v. Blanton, su¬ 
pra. 

43. Kan.—^Missourl Pac. R, Co. v. 
Mackey, 6 P. 291, 33 Kan. 298. 

44. Ind.—^Pitlshurgh, C. C. & St. L. 
R. Co. V. Nicholas, App., 73 N.B. 
195, rehearlng denied 74 N.B. 626. 

Tex.—^Pullman Co. v. Norton, Civ. 
App., 91 S.W. 841. 

45. lowa.—Quinlan v. Chicago, etc., 
R. Co., 84 N.W. 960, 113 lowa 89. 

22 C.J. p 647 note 91. 

46. S.C.—^Price V. Rlchmond & D. 
R. Co., 17 S.B. 732, 38 S.C. 199. 

22 C.J. p 547 note 92. 

47. IU.—Devlne v. Delano, 111 N.B. 
742, 272 111. 166, Ann.Cas.l918A 
689. 

22 C.J. p 547 note 93. 
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48. Neb. — Missouri Pac. R. Co. v. 
Pox, 83 N.W. 714, 60 Neb. 531. 

Tex.—St. Louis, S. P. & T. Ry. Co. 
V. Green, Civ.App., 22 S.W.2d 550, 
reversed on other grounds, Com. 
App., 37 S.W.2d 123. 

Oxl cross-exaxxxixiation. 

Tex.—St. Louis, S. P. St T. Ry. Co. 
V. Green, supra. 

49. Tex.—St. Loui.s, S. P. & T. Ry. 
Co. V. Green. supra. 

22 C.J. p 547 noto 94. 

Testimony may relate to the man- 
ner of inspecting cars.— St. T^ouis, s. 
P. & T. Ry. Co. V. Green. supra. 

Other duties. aubject of testimony, 
see 22 C.J. p 547 note 94 fnj. 

50. lowa.—Miller v. Illinois Cont. 
R. Co., 57 N.W. 418, 89 lowa 567. 

22 C.J. p 547 note 95. 

51. Oa.—Southern Ry. Co. v. Illan- 
ton, 200 S.B. 471. 59 Ga..‘Vpp. 252. 

23 C.J. p 547 note 96. 

Testimony may relate to whether 
train was under control. 

Ala.—Louisvilh* & N. R. Co. v. Ja¬ 
cobson, 118 So. 565, 218 Ala. .384, 
Tex.—Internaliomil & O. N. R, Co. v. 
Brice, Civ.App., 126 S.W, 613. 
Other operations seo 22 C.J. p 547 
nolo 9$ [aj. 

Duty to keep lookout 

The testimony of a railroad engi¬ 
neer as to whoae duty it was to keep 
a lookout for ob.struotions as the 
train backed down the track has 
been huld to be properly ex<‘lud4‘d.— 
ArmsLrong v. Chicago & \V. I. R- 
Co., 263 111.App. 126, ailirmed 183 N. 
B. 478, 350 111. 426, certiorari denied 
Chicago & W. I. R. Co. v, Armstrong, 
53 S.Ct. 623, 289 U.S. 724. 77 L.Bd, 
1475. 

59- Minn.—Kelly v. Southern Minne¬ 
sota R. Co., 9 N.W. 688, 28 Minn. 
98. 

22 C.J. p 547 note 97. 

53. Mo.—Brown v. C'hi<‘ago, R. L 
& P. Ry. Co., 286 S.W. 45, 316 
Mo. 409. 

22 C.J, p 647 note 98. 

Testimony may relate to 

(1) Allowlng steam to cscape from 
defective engine.—Brown v. Chicago, 
R. L & P. Ry. Co., 286 S.W. 45, 815 
Mo. 409. 

(2) Distance at whlch a headlight 
Is vlsible. 
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whether certain operations are safe^^ or danger- 
ous;55 the comparative danger involved in two 
methods of doing the work^® or employing different 
devices for the same purpose;^^ and what are the 
proper functions of railroad appliances,®® the ob- 
served effect of certain acts,59 or the faculties req¬ 
uisite for doing them,60 or what is the practice in 
another locality or on another railroad with respect 
to the operation in question.®! 

'I 

Such a witness is frequently permitted to state 
facts more nearly resembling conclusions, as wheth¬ 
er certain acts are necessary;®^ whether it would 
be possible to stop a train®® or do other acts,®^ or 
that certain things should happen.®^ He may also 
testify as to what are the probabilities with regard 
to certain occurrences.®® It is also proper to per- 


mit such a witness to point out, explain, or con¬ 
strue the rules of the company in ordinary every 
day practice.®"^ 

Where a fact in railroad matters is known to a 
person not connected with the business, the latter 
may state it.®® However, mere opportunity for gen- 
eral observation is not sufficient to qualify a wit¬ 
ness.®® 

Street railways, Persons who are shown to the 
satisfaction of the court*^® to be skilled in matters 
relating to the operation of Street railways,and to 
possess adequate knowledge on which to base their 
statements,72 such as general officers,^® conduc- 
tors,*^^ drivers,*^® and motormen,'^® may state facts 
generally known among persons engaged ■ in this 
business,and relating to the operation of such 


Ala.—Southern R. Co. v. Bonner, 37 
So. 702, 141 Ala. 617. 

Tex.—Cobb v. Texas & N. O. R. Co„ 
Civ.App., 107 S.W.2d 670. 

<3) Other subjects of testlmony as 
to rolling stock see 22 C.J. p 647 note 
98 [a]. 

54. Mo.—Brown v. Chicago, R. 1. & 
P. Ry. Co., 286 S.W. 46, 316 Mo. 
409. 

22 C.J. p 647 note 99. 

55. N.C.—Pyatt V. Southern Ry. Co., 
154 S.B. 847, 199 N.C. 397. 

22 C.J. p 648 note 1. 
trnsafe englne 

Mo.—Brown v. Chlcago, R. I. & P* 
Ry. Co., 286 S.W. 46, 315 Mo. 409. 

56. Ala.—SchlafE v. Lioulsvllle, etc„ 
R. Co., 14 Se. 106, 100 Ala. 377. 

22 C.J. p 648 note 2. 

57. Ark.—Kansas City Southern R. 
Co. V. Leslie, 167 SW. 83, 112 Ark. 
306. Ann.Cas.l915B 834. 

22 C.J. p 548 note 3. 

58. Wis.—Bonnell v. Chicago, St. P. 

M. & O. R. Co., 147 N.W. 1046, 
168 Wis. 163. 

22 C.J. p 648 note 4. 

59. N.Y.—^Harrison v. New York 
Cent. & H. R. R. Co., 87 N.E. 802, 
196 N.Y. 86, modifying 111 N.Y.S. 
812, 127 App.Div. 804. 

22 C.J. P 648 note 6. 

60. N.C.—Stewart v. Raleigh & A. 
Air Line R. Co., 63 S.B. 877, 141 

N. C. 253. 

22 C.J. P 548 note 6. 

61. Ga.—Southern Ry. Co. v. Blan- 
ton, 200 S.B. 471, 59 Ga.App. 262. 

BSL Tex.—San Antonio & A. P. Ry. 
Co. V. Wagner, Civ.App., 166 S.W. 
24, afflrmed 36 S.Ct. 626, 241 U.S. 
476, 60 L.Bd. 1110. 

Va.—Chesapeake & O. Ry*. Co. v. 
Arrington, 101 S.B. 416, 126 Va. 
194. 

22 C.J. p 648 note 7. 


nrfl.irAtwfl.tt golng hetweexL care ' 1 

In an action by a brakeman in- 
jured while going between an en- 
gine and a car to make a coupllng, 
there was no error In permitting 
plaintift to state that there was a ne- 
cessity for his going between the 
cars, such testimony being a conclu- 
sion drawn from alleged facts, some- 
times called the collective fact rule. 
—Chesapeake & O. Ry. Co. v. Arrmg- 
ton, supra. 

63. U.S.—Union Pac. R. Co. v. No- 
vak, Wash., 61 P. 573, 9 C.C.A. 629, 
appeal dismissed 17 S.Ct. 1001, 41 
L.Bd. 1184. 

22 C.J. p 648 note 8. 

64. U.S.—Union Pac. R. Co. v. No- 
vak, supra. 

22 C.J. p 648 note 9. 

65. N.Y.—Jamieson v. New York & 
R. B. R. Co., 42 N.Y.S. 915, 11 App. 
Dlv. 60, afflrmed 67 N.B. 1113, 162 
N.Y. 630. 

22 C.J. p 648 note 10. 

66. Ala.—^American Oak Leather Co. 
V. Atwood, 67 So. 663, 191 Ala. 460. 

22 C.J. p 648 note 11. 

67. U.S.—Wiggins V. Powell, C.C.A. 
Fla., 119 F.2d 761, 764, citlng Cor¬ 
pus Juris. 

Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203, 207, 238 Ala. 49, 
citing Corpus Juris, and certiorari 
denied 60 S.Ct. 140, 308 U.S. 603, 
84 L.Bd. 604—^Louisville & N. R. 
Co. V. Jacobson, 118 So. 666, 670, 
218 Ala. 384, citing Corpus Juris. 
Ky.—Louisville & N. R. Co. v. Mitch- 
ell, 191 S.W. 465, 173 Ky. 622. 

Mo.—Finnegan v. Missouri Pac. R. 

Co., 169 S.W. 969, 261 Mo. 481. 
Tex.—Texas & P. Ry. Co. v. Wylie, 
Civ.App., 36 S.W.2d 238. 

22 C.J. P 548 note 12. 

68. N.C.—Gerow v. Seaboard Air 
Line Ry. Co., 128 S.B. 473, 188 N. 

j C. 76. 

I 22 C.J. P 648 note 13. 

137 


Expert lu Service of eonunlsslon. 

In an action for death of engineer 
engaged in interstate commerce, Act 
Congr. May 6, 1910, § 4 (U.S.Comp.St. 

§ 8646), prohibiting a report of acci¬ 
dent from being used as evidence, 
does not prevent an expert in Service 
of interstate commerce commlssion, 
who made a personal examination of 
exploded boller, from testifying as to 
facts Corning under his personal ob¬ 
servation.—Gerow v. Seaboard Air 
Line Ry. Co., 128 S.B. 473, 188 N.C. 
76. 

69. S.C.—Cain v. Atlantic Coast 
Line R. Co., 54 S.B. 244, 74 S.C. 89. 

22 C.J. p 648 note 14. 

70. Minn.—Blondel v. St. Paul City 
R. Co., 68 N.W. 1079, 66 Minn. 284. 

71. Ga.—Daughtry v. Georgia Power 
Co., 6 S.B.2d 454, 61 Ga.App. 606. 

22 C.J. p 649 note 16. 

73. Mich.—Phlnney v. Detroit Unit¬ 
ed Ry. Co., 205 N.W. 124, 232 Mich. 
399—Travelers' Indemnity Co. v. 
Detroit United Ry., 169 N.W. 628, 
193 Mich. 376. 

22 C.J. p 649 note 17. 

73. Conn.—Laufer v. Bridgeport 

Tract. Co., 37 A. 379, 68 Conn. 476, 
37 L.R.A. 533. 

74. Mich.—Travelers* Indemn. Co. v. 
Detroit United R., 169 N.W. 628, 
193 Mich. 376. 

22 C.J. p 649 note 19. 

75!. Mich.—^Walter v. Detroit, J. & 
C. B. Co., 168 N.W. 164, 191 Mich. 
667. 

22 C.J. p 549 note 20. 

78i. Ga.—^Daughtry v. Georgia Power 
Co., 6 S.E.2d 464, 61 Ga.App. 606— 
Georgia Ry. & Power Co. v. Simms, 
126 S.B. 860, 33 Ga.App. 536. 

Ga.—Smith v. Galveston-Houston 
Electric Ry. Co., Civ.App., 266 S. 
W. 267, reversed on other grounds, 
Com.App., 277 S.W. 103. 

22 C.J. P 649 note 21. 

77. Pa.—Dougherty v. Philadelphia 
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roads.*^® The experience need not be acquired on 
the railway to which the testimony relates,^^ and 
may even be acquired on a steam railroad where the 
operations in question are analogous,*^ but not oth- 
erwise.^i 

§ 482. -Trade Terms 

A witness having knowledge and experience In a 


particular art, callfng, trade, etc., may state whether a 
term or phrase used therein has a technical or trade 
meaning, and if so what it is. 

A witness who is shown to be familiar with, and 
have the necessary knowledge and experience in any 
art, calling, trade, etc.,®^ may, when the fact to be 
proved is relevant,^^ gtate whether a word or phrase 
used in it, as in a contract or othcr writing, has 
acquired a technical meaning, and if so what it is,84 


Rapld Transit Co., 101 A- 344, 267 
Pa. 118. 

TSL Ga.—^Daughtry v. Georgia Pow¬ 
er Co., 6 S.E.2d 454, 61 Ga.App. 
506. 

22 C.J. p 649 note 23. 

Testlmoiiy may xelate to 

( 1 ) Streetcar belng immovable 
wben door is open.—^Daughtry v. 
Georgla Power Co., supra. 

(2) Inadequacy of brakes. 

Cal.—Grossetti v. Sweasey, 169 P. 
687, 176 Cal. 798. 

Ga.—Georgia Ry. & Power Co. v. 
Slmms, 126 S.E. 850, 33 Ga.App. 
536. 

(3) That motorman dld all he 
could to stop car and avoid injury. 
—Smitlx V. Galveston-Houston Elec¬ 
tric Ry. Co., Tex.Civ.App., 266 S.W. 
267, reversed on other grouuds, Cona. 
App., 277 S.W. 103. 

(4) Other testimony as to opera- 
tion see 22 C.J. p 649 note 28 [a]. 

79. Wash.—Traver v. Spokane St. R. 
Co., 66 P. 284, 26 Wash. 226. 

80. Del.—^Maxwell v. Wilmlngton 
City R. Co., 40 A, 945, 16 Del. 199. 

22 C.J. p 649 note 26. 

81. Ind.—Indiana Union Tract. Co. 
V. Hlatt, App., 114 N.E. 478, 66 Ind. 
App. 233, reversing on rehearing 
112 N.E. 406, rehearing denied 116 
N.E. 101, 66 Ind.App. 233. 

82. U.S.-—Butte & B. Cons. Min. Co. 
V. Montana Ore Pyrchasing Co., 
121 P. 524, 58 C.C.A. 634. 

Ala.—W. L. Shepherd Lumber Co. v. 
Atlantic Coast Line R Co., 112 So. 
323, 216 Ala. 89. 

Ky .—^McGregor v. Louisville & N. R. 

Co., 61 S.W.2d 963, 244 Ky. 696. 

Me.—Simoneau v. Inhabitants of Liv- 
ermore Falis, 169 A. 853, 131 Me. 
166. 

22 C.J. p 649 note 27. 

83. N.Y.—^Healy v. Brandon, 21 N. 
Y.S. 390, 66 Hun 616, afflrmed 37 
N.B. 825, 142 N.Y. 681. 

22 C.J. p 549 note 28. 

84. U.S.—Holyoke Water Power Co. 
V. American Writing Paper Co., C. 
C.A.Mass., 68 P.2d 261—Texas & St. 
L. Ry. Co. V. Rust, C.C.Ark., 19 P. 
239. 

Ala.—Commonwealth Life Ins. Co. v. 

Reilly, 94 So, 294, 208 Ala. 313. ’ 
Colo.—^Moul V. Thompson, 14 P,2d 
1004, 91 Colo. 828. 

IU.—Arkansas Sweet Potato Grow- 


ers' Exchange v. Wignall-Moore 
Co., 249 111.App. .34—Goetz v. Con¬ 
tinental Casualty Co., 246 111 .App. 
360—^Acme Waste Paper tJo. v. U. 
S. Paper Supply Co., 233 111.App. 
262. 

Ky.—McGregor v. Louisville & N. R. 
Co., 61 S.W.2d 953, 966, 244 Ky. 
696, citing Gorpns JWrls. 

Mass.—^Northern Industrial Chemical 
Co. V, Davis, 144 N.B. 64, 249 
Mass. 246. 

Mich.—^Bdgar v. Hewett Grain & 
Provislon Co. of Bscanaba, 202 N. 
W. 972, 230 Mich. 168. 

Mo.—^Wentzel v. Lake Lotawana 
Development Co., 48 S.W.2d 186, 
226 Mo.App. 960.’ 

N.Y.—^Allen v. Merchants* Bank, 15 
Wend, 482, reversed on other 
grounds 22 Wend. 216, 34 Am.D. 
289. 

Pa.—Purcell v. Metropolitan Life 
Ins. Co., 3 A.2d 340, 332 Pa. 535— 

’ Railway Express Agency v. Penn- 
sylvania Public Utility Commis- 
slon, 4 A2d 176, 134 Pa.Super. 
406. 

22 C J, p 649 note 29. 

Such a witness may testlfy as to the 
meaning of 

( 1 ) Aeronautical terms.—Parker v. 
James E. Granger, Inc., 62 P.2d 226, 

4 Cal.2d 668 , appeal dismissed and 
certiorari denied 56 S.Ct. 968, 298 U. 
S. 644, 80 L.Bd. 1376. 

( 2 ) “Clean bili of lading.”—North¬ 
ern Industrial Chemical Co. v. Davis, 
144 N.E. 64, 249 Mass. 246, 

(3) “Clearing,’’ with respect to 
clearing timber.—Wentzel v. Lake 
Lotawana Development Co., 48 S.W. 
2d 185, 226 Mo.App. 960. 

(4) “Clothing wool,'' as used in 
tariff classiflcation.—^U. S. v. Stone 
& Downer Co., 47 S.Ct. 616, 274 U.S. 
226, 71 L.Ed. 1013, modifying 12 Ct. 
Cust.App. 667, certiorari granted 46 
S.Ct. 20, 269 U.S. 542, 70 L.Bd. 402. 

( 6 ) “Completed”, as applied to oil 
weli.—Chapman v. Bilis, Tex.Civ. 
App., 264 S.W. 615. 

(6) Dolted lines on blueprlnt, as 
mdicating City sewer in front of 
buildmg.—Des Moines Plumbing & 
Heating Co. v. Magarian, 207 N.W. 
760, 201 lowa 647. 

( 7 ) “Estimate.''—First Nat. Bank 
V. U. S. Fidellty & Guaranty Co., 271 
P. 67, 127 Or. 147. 


I ( 8 ) “Grade,” as used in “change of 
goods."—Simoneau v. Inhabitants of 
Livermore Falis, 169 A. 853, 131 Me. 
165. 

(9) ‘KllowaU capacity” of electric 
generating piant.—Merced Irr. Dist. 
V. San Joaquin Light & Power Cor¬ 
poration, 281 P. 415, 101 Cal. App, 
163. 

( 10 ) "'Merchantable cattle.”—Ca- 
rothers v. Fmley, Tex.Civ.App., 209 
S.W. 801, error refuaed. 

(11) “Mill wclghts and grading to 
govern.’"—^Acme Wa.ste Paper Co, v. 
U. S. Paper Supply Co., 233 Ill.App. 
262. 

(12) Oil and gas in place as being 
mlnerals.—Warren v. Clinohfield Coal 
Corporation, 186 S.K. 20 , 166 Va. 524. 

(13) “Putting on stlcks/' in lumber 
trade.—Oden-BHiott Lumber Co. v. 
Danlel-Gaddis Lumber Co., 98 So. 
730, 210 Ala. 582. 

(14) "Quality,** as applied to yarn. 
—Taber Mill v, Houthern Urlghton 
Mills, 176 S.E. 665, 49 Ga.App. 300. 

(16) **Scrap Steel."'—Watson, (Jeach 
& Co. V. York Metal & Alloys Co., 14 
Ct.Cust.App. 449. 

(16) **Shipment,"—Vietor v. Na¬ 
tional City Bank of New York, 193 
N.Y.S. 868 , 200 App.Div. 557. 

(17) Terms of tariff.—W. L. Shep¬ 
herd Lumber Co. v. Atlantic Coast 
Lme K. Co., 112 So. 323, 216 Ala. 89. 

(18) Other terma and phrases ex- 
plained see 22 C.J. p 519 note 29 
Caj. 

Teohnical terms ha a foxeigu laiu> 
gnage may be explained. 

U.S.—Cauca Co. v. Republic of Co- 
lombia., W.Va., 113 F. JOSO, 51 C. 
C.A. 604, reversed on oth<‘r grounds 
23 S.Ct. 704, 190 U.S. 524, 47 L.Bd. 
1159. 

Pa—Purcell v. Metropolitan Life 
Ins. Co., 3 A.2d 340, 332 Pa. 535. 

proof merely that a tezm has a 
definite, xmifoxm, and genera! mean- 
laig in the trade and commerce of the 
United States, without proof of what 
the definite, uniform, and general 
meaning Is, amounts merely to state- 
ment of conclusions, not based on 
related facts, and does not oven rise 
to the dignity of “oplnion evidence.” 
—U. S. V. D. L. Moss & Co., 22 aC. 
P.A.(Customs) 249. 

Extrinsic evidence to construe tech- 
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although the term may not be technical, scientific, 
or ambiguous in itself.^S Xhe trade or tecknical 
meaning, however, must differ from the ordinary 
dictionary meaning of the term, or its meaning in 
common speech;86 ^he meaning of familiar words 
of fixed definition in the vernacular cannot be proved 
by testimony of such a skilled witness.®'^ 

§ 483. - Customs and Usages 

The existence of a custom or usage In any partfcular 
trade, art, or calling may be testifled to as a fact by a 
witness who, by his possession of adequate knowledge 
of the matter, is qualifled so to testify. 


A custom or usage of trade must be established as 
a matter of fact and not of opinion, hence witness- 
es must testify to its existence as a fact.*® It must 
be proved by instances and not by opinion;** but 
the proof must be of a general custom and not of 
an individual instance.** 

Accordingly a witness who is qualified by knowl¬ 
edge and experience may testify as to the existence, 
as a fact, at a time and place sufficiently near to be 
relevant,*! of a custom or usage in any particular 
trade, art, or calling,*^ such as the trade, art or call- 


nical words and phrases generally 
see infra § 962. 

85.' N.D.—State v. Gordon, 155 N.W. 

69, 32 N.D. 31. Ann.Cas.l918A 442. 
22 C.J. p 550 note 30. 

88. U.S,—U. S. v. Nordllnger, N.T., 

121 F. 690, 692, 58 C.C.A. 438, re- 
versing", C.C., 116 F. 828, and cer¬ 
tiorari denied 24 S.Ct, 848, 191 U.S. 
575, 48 L.Fd. 308. 

87. U.S.—^Wisconsin Alumni Re¬ 
search Foundation v. George A. 
Breon & Co., C.C.A.Mo., 85 F.2d 
166, reversmg-, D.C., 12 F.Supp. 928, 
certiorari denied George A. Breon 
& Co. V. Wlsconsln Alumni Re¬ 
search Foundation, 67 S.Ct. 191, 
299 U.S. 598, 81 KEd. '441—U. S. v. 
Nordlinger, N.Y., 121 F. 690, 58 C. 
C.A 438, reversing-, C.C., 115 F. 
828, and certiorari denied 24 S.Ct. 
848, 191 U.S. 675, 48 L.Ed. 308. 

Cal.—Rath v. Indemnity Ins. Co. of 
North America, 38 P.2d 436, 2 Cal, 
App.2d 637. 

Pa.—Railway Express Agency v. 
Pennsylvanla Public Utilities Com- 
mission, 4 A.2d 176, 134 Pa,Super. 
405. 

22 C.J. p 550 note 31. 

Expert testimony is not adxnisslble 
to explain the meaning of: 

(1) “Service station."—^Alberga, to 
Use of Colton, v. Pennsylvanla In¬ 
demnity Corporation, 178 A. 697, 114 
Pa.Super. 42. 

(2) “Tradlng;" and “tradlng loss.” 
—Rath V.’ Indemnity Ins. Co. of 
North America., 38 P.2d 436, 2 Cal. 
App.2d 637—Earl v. Fldellty & De- 
posit Co. of Maryland, 32 P.2d 409, 
138 Cal.App. 435. 

(3) Other terms not subject of 
expert testimony see 22 C.J. p 660 
note 31 [a]. 

88. U.S.—^Western Petroleum Co. v. 
Tidal Gasoline Co., C.C.AI11., 284 
P. 82. 

111.—Gourley v. Chicago & B. I. R. 
Co., 14 N.E.2d 842, 848, 296 Ill.App. 
160, citing Corpus Juris. 

Md.—Chesapeake Bank v. Swain, 29 
Md. 483. 

Mo.—^Anderson v. Davis, 284 S.W. 
439, 314 Mo. 615, reversing 251 S. 
W. 86, 216 Mo.App.’ 318. 


Or.—Green Mountain lK)g Co. v. Co- 
lumbia & N. R. R. R., 16 P.2d 1106, 
141 Or. 188. 

17 C.J. p 621 note 61. 

A usage or custom relied on as 
giving a peculiar and technical mean¬ 
ing to words and phrases used in a 
commercial contract, and as controll- 
ing the interpretation and effect of 
such contract, must be proved and 
determined as a fact on the trial. 
N.T.—Marine Nat. Bank v. National 
City Bank, 59 N.Y. 67, 17 Am.R. 
305. 

Tex.—Standard Paint Co. v. San An¬ 
tonio Hardware Co., Civ.App., 136 
S.W. 1160. 

A oouoluslou of law as to exist¬ 
ence of a custom is incompetent. 
N.Y.—Mills V. Hallock, 2 Edw. 662. 
Ohio.—^Austin v. Williams, 2 Ohio 
61. 

89. U.S.—^Ames Mercantile Co. v. 
Kimball S. S. Co., D.C.Cal., 126 F. 
52. 

Cal.—^Brumhall v. Sutherland, 293 P. 

672, 110 Cal.App. 10. 

17 C.J. p 621 note 62. 

BCypothetioal questlou, Improper 
It is not permissible to ask the 
witness what he would do under a 
given state of facts; the Question 
must call for what he has done or 
seen done.—^Rickerson v. Hartford F. 
Ins. Co., 43 N.E. 866, 149 N.Y. 307. 

Testimoxiy to the existeuoe of a 
usage is of uo value where the wit¬ 
ness cannot state from his own 
knowledge instances of its operation. 
—^Ames Mercantile Co. v. Kimball 
SS., D.C.Cal., 126 F. 332—17 C.J. p 
621 note 53. 

90. U.S.—Granger v. Provxdence- 
Washington Ins. Co., 111., 200 F. 
730, 119 C.C.A. 174, certiorari de¬ 
nied 34 S.Ct. 329, 232 U.S. 721, 58 
L.Ed. 814. 

Ala.—Louisville & N. R. Co. v. Hali, 
135 So. 466, 223 Ala. 838, certiorari 
denied 62 S.Ct. 37. 284 U.S. 661, 76 
L.Bd. 660. 

Mo.—^Asbury v. Fidelity Nat. Bank & 
Trust Co., 100 S.W.2d 946, 231 Mo. 
App. 437—Sharp v. Stuebner Clean- 
Ing & Mercantile Co., App., 800 S. 
W. 559. 


N.Y.—^Noah v. Bowery Sav- Bank, 
122 N.E. 235, 226 N.Y. 284, re¬ 
versing 166 N.Y.S. 1128, 171 App. 
Div. 912. 

Or.—Green Mountain Log Co. v. Co- 
lumbia & N. R. R. R., 16 P.2d 1106, 
141 Or. 188. 

Expert witness may not testify to 
particular custom In performing dan- 
gerous Work.—^Louisville & N. R. Co. 
V. Hali, 136 So. 466, 223 Ala. 338, 
certiorari denied 62 S.Ct. 37, 284 U.S. 
661, 76 L.Ed. 560. 

91. Del.—^White v. Wilmington City 
Ry. Co., 68 A. 931, 22 Del. 106. 
lowft.—Hale v. Glbbs, 43 lowa 380. 
Mo.—Robison v. Chicago Great West¬ 
ern R. Co., App., 66 S.W.2d 180. 

92- U.S.—^Western Petroleum Co. v. 
Tidal Gasoline Co., C.C.A.I11., 284 
F. 82. 

Ala.—^Walker v. Stephens, 127 So. 
668, 221 Ala. 18—Oden-Elliott Lum- 
ber Co. v. Daniel-Gaddis Lumber 
Co., 98 So. 730, 210 Ala. 682. 

Ark.—McEachln v. Martin, 102 S.W. 

2d 864, 193 Ark. 787. 

Conn.—Wray v. Fairfield Amusement 
Co., 10 A.2d 600, 126 Conn. 221. 
Qa.—Gulf Reflning Co. v. Smith, 139 
S.B. 716, 164 Ga. 811—Taber Mill v. 
Southern Brlghton Mills, 175 S.E. 
665, 49 GaApp. 390. 

Idaho.—Isaak v. Joumey, 16 P.2d 
1069, 62 Idaho 392. 

Kan.—Sissell v. Sihler Serum Co., 204 
P. 988, 110 Kan. 446. 

Ky.—Thomas* Adm'x v. Ashland Fire 
Brick Co., 4 S.W.2d 767, 223 Ky. 
821, 

N.J.—Higgins v. County Seat Build- 
ing & Loan Ass’n, 8 A.2d 101, 123 
N.J.Law 116—Fiedler Corporation 
V. Manufacturer's Development Co., 
168 A. 460, 108 N.J.Law 364. 

N.Y.—^Noah v. Bowery Sav. Bank, 
122 N.E. 236. 226 N.Y. 284, re¬ 
versing 166 N.Y.S. 1128, 171 App. 
Div. 912—^Vietor v. National City 
Bank of New York, 193 N.Y.S. 868, 
200 App.Div. 667. 

N.C.—T. C. May Co. v. Menzles Shoe 
Co., 119 S.B. 227, 186 N.C. 144. 

Pa.—Pirrung v. Weisbrod, 39 Pa. 
Dist & Co. 196, 201, citing Corpus 
Juris. 
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ing of banldng,93 Insurance,or raiiroading;^^ or 
in any office,^-® or in any particular locality;®*^ and 
he need not first state the incidents or instances 
within his knowledge by which he became possessed 
o£ the knowledge of the custom,^® unless required 


to do so.®® Where a witness has been shown to 
have competent knowledge, it is proper to ask hira 
directly what the usage is.^ A witness, howevcr, 
cannot state the effect of a custom,^ or testify that 
a custom is so generally uniform as to create a pre- 


S.C.—Rhodus V. Dukes, 122 S.E. 872. 
128 S.C. 3B4. 

Wash.—Mattson v. Carlisle Packing 
Co., 212 P. 179, 123 Wash. 243— 
Knapp V. Siegley, 208 P. 13, 120 
Wash. 478. 

17 C.J. p 521 note 64—22 C.J. p 550 
note 33. 

An ezpert aceoTUitaiLt is compefent 
to state rule adopted by his profes- 
sion upon which to calculate value 
of good will, and to state that value. 
—Sharon v. Eansas City Granlte & 
Monument Co., 125 S.W.2d 969, 233 
Mo.App. 647. 

Axchltects 

N.J.—^Higgins V. County Seat Build- 
ing & Loan Ass'n, 8 A.2d 101, 123 
N.J.Law 116. 

22 C.J. p 550 note 33 [f]. 

Cnstom in operation of beauty par¬ 
iora 

Pa,—^Pirrung v. Weisbrod, 39 Pa. 
Dist. & Co. 196. 

Experlen,ced grasollne pump in- 
■pector may testify to custom at 
fllling stations to shut off motor 
while fllling gasoline tank.—Walker 
v. Stephens, 127 So. 668, 221 Ala. 18. 

Foreotry expert may properly tes¬ 
tify as to custom of burning logging 
slashing and methods of flre preven- 
tioB.—Conrad v. Cascade Timber Co., 
7 P.2d 19, 166 Wash. 369. 

Oenerai usage or mle In oonatruo- 
tLon work 

In laborer's actlon against sewer 
contractor for personal injuries, a 
Qualified witness may testify as to 
methods in general use in type of 
construction in which laborer was 
engaged, whether experience of con¬ 
tractore in similar work had crystal- 
lized into rules regulating manner 
of doing similar work. and as to 
what those rules were, and it would 
not be improper for witness to say 
what rule was, if rule applied to 
faets.—^McBachin v. Martin, 102 S.W. 
2d 864, 193 Ark. 787. 

93. U.S.—Pennsylvania Co. for In- 
surances on Lives and Grantmg 
Annuitles v. tT. S., D.C.Pa,, 39 F. 
Supp. 1019. 

N.Y. — ^N‘oah V. Bowery Sav. Bank, 122 
N.E. 235, 226 N.Y. 284, reversing 
156 N.Y.S. 1128, 171 App.Dlv. 912 
—Griffln v. Rice, 1 Hllt 184. 

22 C.J. p 560 note 33 [a]. 

Certlfloate of Interest, as not corpo¬ 
rate secuxlty 

In action for amount of taxes paid 
under protest for stamps required to 
be attached to certificates of Intereat 
In bond and mortgage, which certld- 


cates were not patently and plainly 
on thelr face corporate securities 
within provislons of the revenue act 
Imposing stamp tax, testimony of 
bank offleer and investment broker 
that certificates were not generally 
referred to, called, or known as cor¬ 
porate securities, was admisslble.— 
Pennsylvania Co. for Insurances on 
Lives and Grantlng Annuities v. tJ. 
S.. D.O.Paj, 39 P.Supp. 1019. 

94s. Cal.—Callfomia-Western States 
Life Ins. Co. v. Feinstein, 101 P.2d 
696, 15 Cal.2d 413, 131 A.L.R. 608. 

R. I.—^Evans v. Commercial Mut. Ins. 
Co., 6 R.I. 47. 

S. C.—^Hartford Pire Ins. Co. v. Gar- 
vln, 138 S.B. 29, 136 S.C. 307. 

22 C.J. p 550 note 33 [c]. 
irsage as to acceptlng or rejectlng 
rlsks 

Cal.—Califomia-Western States Life 
Ins. Co. V. Feinstein, 101 P.2d 696, 
16 Cal.2d 413, 131 A.L.R, 608. 

Ky.—^Etter v. National Life & Acci¬ 
dent Ins. Co., 15 S.W.2d 242. 228 
Ky. 399—^New York Life Ins. Co. 
V. Long, 250 S.W. 812, 199 Ky. 133. 
N.D.—Thomas v. New York Life Ins. 

Co., 260 N.W. 606, 66 N.D. 625. 
Opinlou of medical director 
In suit on life policy, sought to be 
avoided because of false representa- 
tlons in appUcation, oplnion of in- 
surer'a medical director as to actlon 
on appllcation if ali representations 
were true as contended for by In- 
surer or as to general custom of in- 
surers on appllcation contalning such 
representation was inadmissible as 
being merely opinion, not dependent 
on scientifle knowledge or sklll.— 
Myers v. Mutual Life Ins. Co, of 
New York, 98 S.B. 424, 83 W.Va. 390. 

95. Mo.—^Derrington v. Southern Ry. 
Co., 40 S.W.2d 1069, 328 Mo. 283, 
certiorari denied Southern Ry. Co. 
V. Derrlngton, 52 S.Ct. 37, 284 U.S. 
662, 76 L.Ed. 561—Chapman v. 

Kansas City Rys. Co., 233 S.W. 177 
—^Roblson V. Chicago Great West¬ 
ern R. Co., App., 66 S.W.2d 180. 

Tex.—Texas & P. Ry. Co, v. Wylie, 
Civ.App., 36 S.W.2d 288. 

22 C.J. p 650 note 33 [b]. 

Shipper 

(1) A shipper who testifies that he 
has had about thirty years* ex¬ 
perience in ralsing, buylng, selllng, 
and shipplng cattle, and has on 
numerous occasions observed shlp- 
ments of cattle to the poftit in ques- 
tion as well as other points, may tes¬ 
tify as to the usual and customary 
manner of spottlng cars.—Galveston, 
BC. & S. A. R. Co. V. Marris Bros., 

140 


Tex.Civ.App., 211 S.W. 255, error re- 
fused. 

(2) A shipper, who has made only 
one or two shipments, is not qualified 
to testify to the usual and customary 
time required for shipment over a 
given route.—Fort Worth & D. O. Ry. 
Co. V. Helm, Tex.Civ.App., 30 S.W.2d 
492. 

(3) A shipper who testifies that he 
had engaged in raising and shipping 
cattle, for a numbor of years, but 
had never traveled on a freight train 
over the route takon by his ship¬ 
ment is incompetent to testify re- 
garding customary running time over 
such route.—Mars v. Panhandle & 
S. F. Ry. Co., Tex.Civ.App., 25 S.W.2d 
1004, error dismissed. 

96. Mass.—Chandler v. Prince, 100 
N.E. 1029, 214 Mass. ISO. 

S.D.—Schmidt v. Scanian, 144 N.W. 
128, 32 S.D. 608. 

A olerk is competent.—Worcoster 
V. Northborough, 5 N.R 270, 14f) 
Mass. 397. 

97. La.—Taylor v. Swett, 3 La. 33, 
22 Am.D. 156. 

The usages of onother state may 
[ be proved by the te.stimony of wit- 
nosses skilled therem.—McNeill v. 
Arnold, 17 Ark. 154. 

ECarxiage oustoxn in sister state 
La.—Taylor v. Swett, 3 La. 23, 22 
Am.D. 156. 

98. Ind.—Conner v, Citis^ms R. Co., 
45 N.E. 662, 146 Ind. 420. 

99. Ky.—Thomas' Adm’x v. Ashland 
Pire Brick Co., 4 S.W.2d 757. 223 
Ky. 821. 

1. Kan.—CampbeU r. h^uller, 25 
Kan. 723. 

17 C.J. p 522 note 56. 

2. U.S.—^Western Petrol«‘um Oo. v. 
Tidal Gasoliue Oo., O.O.A.Ill., 284 
F. 82. 

Go.—Parmers' Oinnory & Mfg. Co. v. 

Thrasher, 87 S.K. S04, 144 Ga. 508. 
Ind.—Huston v. Roots, 30 Intl. 461. 
Mass.—Haskins v. Warren, 115 Mass. 
514. 

Mich.—Obenauer v. Solomon, 115 N. 

W. 696, 151 Mlch. 570. 

N.Y.—Collyer v. Collins, 17 Abb.Pr. 
467. • 

Pa.—Columbia Olass Co. v. Atlantic 
Glass Co., 43 Pa.Super. 367. 

S.C.—Hartford Fire Ins. C'o. v, Oar- 
vin. 133 S.B. 29, 136 S.C. 307. 
Xntra-state character of railroad 
Whether custom between railroad 
and another resulted in railroad be¬ 
ing engaged in interstate or intra- 
state commeroe is for jury, and of- 
fered testimony, witness' opinion. 
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sumption o£ knowledge thereof.® 

Qmlification of witness. In order to render a 
witness qualified to testify to the existence of a cus- 
tom or usage it must appear to the satisfaction of 
the court^ that the witness has adequate knowledge 
of the custom or usage as a fact.^ He may testify 
from his belief as derived from his knowledge;® 
or he may testify from his own knowledge and ex- 
perience or from Information derived from others 
through the course of trade, 7 although he is not en- 
gaged in the trade or business as to the custom of 


which he testifies,® or shows no special skill,® and al¬ 
though his knowledge is derived from his own busi¬ 
ness, if that has been sufEciently long continued 
and extensive;^® ali that is necessary is that he 
should have occupied such a position as to know of 
the existence of the custom as a fact.i^ However, 
the fact that a witness knew of a custom or usage 
existing at one time does not prove that he had a 
knowledge of its existence at another and a wit¬ 
ness will not be considered competent whose knowl¬ 
edge is confined to the practice of certain individu- 
als only,i® or who otherwise is not familiar with the 


that supported idea of intra-state 
commerce was properly excluded-— 
Brown v. Illinois Termina! Co., 160 
N.E. 242, 319 111. 326, afflrmmgr 237 
Ill.App. 146. 

3. Mo.—^Ford v. St. Louis, K. & N. 
R. Co., 63 Mo.App. 133. 

4. Ala.—Price v. White, 9 Ala. 563. 
Ky.—Thomas’ Adm’x v. Ashland Pire 

Brick Co., 4 S.W.2d 757. 223 Ky. 
821. 

Mass.—Barrie v. Qulnhy, 92 N.E. 461, 
206 Mass. 269—^A. J. Tower Co. v. 
Southern Pac. Co., 69 N.E. 348, 184 
Mass. 472. 

N.H.—Hess V. Shurtlef, 65 A. 377, 74 
N.H. 114. 

N.Y.—Haslam v. Adams Express Co., 
19 N.Y.Super. 236. 

5. XJ.S.—Ames Mercantile Co. v. 
Kimball S. S. Co., D.CCal., 126 F. 
332. 

Idaho.—Isaak v. Joumey, 15 P.2d 
1069, 1072, 62 Idaho 922, quotingr 

Corpus Juris. 

lowa.—Alley, Greene & Pipe Co. v. 
Thornton Creamery Co., 207 N.W. 
767, 201 lowa 621. 

Ky.—Thomas’ Adm’x v. Ashland Pire 
Brick Co., 4 S.W.2d 767. 223 Ky, 
821. 

Miss.—Shackelford v. New Orleans, 
J. & G. N. R. Co., 37 Miss. 202. 
Mo.—Chapman v. Kansas City Rys. 
Co., 233 S.W. 177—^Wear v. Sanger, 
2 S.W. 307, 91 Mo. 348—Meyer v. 
Johnson, 30 S.W.2d 641, 224 Mo. 
App. 665—Martin v. Kansas City, 
App., 224 S.W. 141. 

N.Y.—Rosenstein v. McCutcheon, 140 
N.T.S. 315, 156 App.Div. 278. 

Or.—Holmes v. Whitaker, 81 P. 706, 
23 Or. 319. 

Pa.—^Plrrungr v. Weisbrod, 39 Pa. 
Dist. & Co. 196—Maser v. Royal 
Union Mutual Life Ins. Co., 12 Pa. 
Dist. & Co. 335. 

22 C.J. p 560 note 38. 

Contraotors aud hullders, who are 
acquainted with the premises and 
wlth the surrounding clrcumstances 
are peculiarly qualified, In an action 
for damages for removal of lateral 
support, in determlning whether the 
excavator has been careless, to give 
Information as to what is usually 
done under such clrcumstances.— 


Knapp V. Siegley, 208 P. 13, 120 
Wash. 478. 

A wltuess Who stated that he knew 
the custom in the vlcinity is com¬ 
petent to testify thereto.—Taylor v. 
Jackson, Tex.Civ.App., 180 S-W. 1142 
Knowledge held IxisufCIclent 

(1) A witness who has heen on 
only two engines for a short time, 
is Incompetent to testify as to the 
practice of engineers with reference 
to punching holes In spark arresters 
to make their engines steam better. 
—Hitchner Wall Paper Co. v. Penn- 
sylvania R. Co.. C.C.Pa. 158 P. 1011, 
afflrmed 168 P. 602, 93 C.C.A. 698. 

(2) A witness who had worked for 
a railroad company only flfteen days 
and had never seen the master me- 
chanic hire firemen in the yards is 
not qualified to testify that he cus- 
tomarily did so.—St. Louis, I. M. & 

5. R. Co. V. Wirbel, 158 S.W. 118, 
108 Ark. 437. 

6. Mass.—Hamilton v. Nickerson, 13 
Allen 361. 

17 C.J. p 621 note 54 [a]. 

7. Idaho.—Isaak v. Joumey, 16 P.2d 

1069, 1072, 62 Idaho 922, quoting 
Corpus Juris. | 

Pa—Pirrung v. Weisbrod, 39 Pa 
Dist. & Co. 196, 201, citing Corpus 
Juris. 

Vt—King V. Woodbndge, 34 Vt. 665. 
17 C.J. p 626 note 76, 

8. Ga.—Parmers’ Ginnery & Mfg. 
Co. V. Thrasher, 87 S.E. 804, 144 
Ga 698. 

N.Y.—Gnffln v. Rlce, 1 Hilt. 184. 

Or.—Green Mountam Log Co. v. Co- 
lumbia & N. R. R. R., 16 P.2d 1106, 
141 Or. 188. 

17 C.J. p 625 note 81. 

A witness need not be a ware- 
houseman to have sufidcient knowl¬ 
edge to be competent to testify to 
the existence of a custom among 
warehousemen of a partlcular mu- 
nlclpality to insure to Its full value 
cotton stored with them, it being 
sufficient that he is accustomed to 
deal with such warehouses and 
knows their custom.—Parmers' Gtn- 
nery & Mfg. Co. v. Thrasher, 87 S.E. 
804, 144 Ga 598. 


9. 111.—^Wllson V. Bauman, 80 111. 
493. 

Pa—Pirrung v. Weisbrod, 39 Pa.Dist. 
& Co., 196, 201', citing Corpus Ju¬ 
ris. 

Veed not quallfy as ezpert 
Cal.—^People v. Borda, 38 P. 1110, 106 
Cal. 636. 

lOw Mass.—Hamilton v. Nickerson, 
18 Allen 351. 

11- Ga.—Gulf Refining Co. v. Smlth, 
139 S.E. 716, 164 Ga. 811—Parmers’ 
Ginnery & Mfg. Co. v. Thrasher, 
87 S.E. 804, 144 Ga 598. 

Idaho.—Isaak v. Joumey, 16 P.2d 
1069, 1072. 52 Idaho 922, quoting 
Corpus Juris. 

lowa—^Alley, Greene & Pipe Co. v. 
Thornton Creamery Co., 207 N.W. 
767, 201 lowa 621. 

Mo.—^Derrlngton v. Southern Ry. Co., 
40 S.W.2d 1069, 328 Mo. 283, cer¬ 
tiorari denied Southern Ry. Co. v. 
Derrlngton, 62 S.Ct. 37, 284 U.S. 
662, 76 L.Ed. 561. 

N.Y.—^Vietor v. National City Bank 
of New York, 193 N.Y.S. 868, 200 
App.Div. 567. 

17 C.J. p 525 note 77. 

Attomey engaged in general prao- 
tlce may be competent to testify 
regardlng custom exlstmg in county 
that absolute assignments were made 
for purpose of security.—Isaak v. 
Joumey, 16 P.2d 1069, 62 Idaho 392. 

12. lowa.—Hale v. Gibbs, 43 lowa 
380. 

Mass.—^Parnum v. Pitcher, 24 N.E. 
690, 161 Mass. 470. 

N.Y.—Newhall v. Appleton. 9 N.Y.S. 
306, 57 N.Y.Super. 343. 

13. Ky.—-.^tna Casualty & Surety 
Co. V. Commonwealth, 25 S.W.2d 
51, 54, 233 Ky. 142, citing Corpus 
Juris—^Etter v. National Life & Ac¬ 
cident Ins. Co., 16 S.W.2d 242, 228 
Ky. 399. 

Mo.—Tuttle V. Kllne's, Inc., 89 S. 

W.2d 676, 680, 230 Mo.App. 230, 

■ quoting Corpus Juris—Sharp v. 
Stuebner Cleaning & Mercantile 
Co., App., 300 S.W. 669. 

17 C.J. p 626 note 79. 

If based wholly on his own prae- 
tice, the witness* knowledge is not 
sufficient to qualify hlm. 
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§ 484 

custom or usage.l^ 

I 484. -Other Matters 

A sklllcd wltness may testify to many and varlous 
matters as facts other than those specifically considered 
in the precedlng sectfons. 

A witness having the proper experietice and 
knowledge with regard to the particular matter may 
testify as a skilled witness to such matters; among 
others, as a fact connected with ecclesiastical af- 
fairs,i® logging,^® military affairs,!*^ or oyster cul¬ 
ture.^® 

Chemistry and physiology, A witness who is 
shown to possess the necessary knowledge and ex- 
perience^^ may testify as to relevant Chemical or 
physiological facts.20 


32 C.J.S. 

Insurance. A witness who is affirmatively shown 
to have special experience in the insurance busi- 
ness^i may state facts connected with and com- 
monly known to those engaged in such business.22 
Life insurance experience may qualify one to testify 
as to expectancy of life,23 or insurability of a cer- 
tain person fire insurance experience may quali¬ 
fy one to state increase of hazard arising from the 
location of a building^^ or the fact that it is unoccu- 
pied,^® unless all the facts and circumstances are 
capable of being clearly detailed and described to 
the jury.27 One versed in marine insurance may 
testify as to whether certain matters are material to 
the risk.28 It has also been considered that persons 
engaged in the insurance business may testify as to 
the value of a particular insurance business,-® 


EVIDENCE 


U. S.—Greenwlch Ins. Co. v. Water- 
man, Mich., 64 F. 839, 4 C.C.A, 600. 

N.T.—Leitner v. Boehm, 56 N.T.S. 
227, 26 Misc. 790. 

A onstosn among* notaxies cannot 
be establisbed by the testimony of 
particular notarles as to their par¬ 
ticular practices-—^^tna Casualty & 
Surety Co. v. Commonwealth, 26 S.W. 
2d 61. 283 E/. 142. 

A local ag'eiLt or manacrer of a llfe 
Insurer, who never worked for any 
other company, and whose only In¬ 
formation was derived from conver- 
satlons with representatives of other 
companiea and from reading magra- 
zines, la not OLualifled to testify coin- 
cemlng the usual practlce of insur¬ 
ance companles other than the one 
he represents, in accepting or reject- 
ing- applications for insurance.—^Btter 

V. National Life & Accident Ins. Co., 
16 S.W.2d 242, 228 Ky. 899. 

14. D.C.—Chapman v. Capital Trac- 
tion Co., 87 App.D.C. 479. 

IlL—Chlcago City R. Co. v. Taylor, 
48 N.B. 881, 170 111. 49, afflrmlng 
68 Ill.App. 613. 

lowa.—Schultz V. Ford Bros., 109 N. 

W. 614, 133 lowa 402, 12 Ann.Cas. 
428. 

Ky.—^New York Life Ins. Co. v. 

Leng, 260 S.W. 812, 199 Ky. 133. 
Miss.—Shackelford v. New Orleans, 
J. & G. N. R. Co., 37 Miss. 202. 

Mo.—^Meyer v. Johnson, 30 S.W.2d 
641, 224 Mo.App. 566. 

N.T.—Kugelman v. Levy, 24 N.T.S. 
569, 4 Misc. 519. 

Pa.—^Maser v. Royal Union Mutual 
Life Ins. Co., 12 P€LDist. & Co. 336. 
R.I.—^Bvans v. Commerclal Mut. Ins. 
Co., 6 R.I. 47. 

Tex.—Woldert v. Arledgre, 83 S.W. 

372, 11 Tex,Civ.App. 484. 

Wis.—Greenfleld v. Miller, 180 N.W. 
884, 173 Wis. 184, 12 A.L.R. 982. 

15. lowa.—^Bird v. St. Mark*s 

Church, 17 N.W. 747, 62 lowa 667. 
A blahop of the Protestant Bpls- 

copal church has been permltted ta 


state the organization of a parish 
and its admission into a diocesan 
convention.—^Bird v. St. Mark's 
Church, supra. 

18. U.S.—Crane & Co. v. Fry, W. 

Va., 126 F. 278, 61 C.C.A. 260. 

22 C.J. p 542 note 83. 

Saoh a witness may state whether 
all merchantable timber on lands he 
had been over numerous times had 
been cut.—Snow v. Cleveland Lum- 
ber Co., 141 So. 243, 224 Ala. 564. 
Other facts witness may state see 
22 C.J. p 642 note 83 [a]. 

17. Conn.—Gray v. Mossman, 99 A- 
1062, 91 Conn. 430. 

QualiflcatiotLS and personallty es¬ 
sentia! and deslrable in an officer.— 
Gray v, Mossman, supra, 99 A. 1062, 
91 Conn. 480. 

18. Conn.—Lewis v. Hartford Dredg- 
ing Co., 35 A. 1127, 68 Conn. 221. 

22 C.J. p 646 note 80. 

19- Mo.—^Dickey v. Western Tablet 
Co., 267 S.W. 431, 218 Mo.App. 263. 
Tex.—Four States Grocery Co. v. 

Gray, Civ.App., 97 S.W.2d 366. 

22 C.J. p 639 note 47. 

20. Ala.—Bessemer Coal, Iron & 
Land Co. v. Doak, 44 So. 627, 162 
Ala. 166, 12 L.R.A.,N.S., 389. 

Mo.—^Dickey v. Western Tahlet Co., 
267 S.W. 431, 218 Mo.App. 253. 

22 C.J. p 639 note 48. 

A pharmacist who testifies that, 
from his knowledge of chemistry and 
experience of Chemical reactions, he 
can take a substance and determine 
different component parts of It, may 
testify, as an expert, as to whether a 
syrup contains arsenic.—Four States 
Grocery Co. v. Gray, Tex.Civ.App., 
97 S.W.2d 366, error dismissed. 

21. lowa.—^Lee v. Agricultural Ins. 
Co., 44 N.W. 683, 79 lowa 379. 

22 C.J. p 640 note 53. 

22. N.T.—Greenfleld , v. Massachu- 
setts Mut.’ 'L. Ins. Co., 47 N.T. 430. 

22 C.J. p 540 note 64. 

1'42 


AmoTULt dne Insnzed 

Insured's attending physician, who 
had familiarized himself with acci¬ 
dent and health policy, may testify 
as to how much sick benofits insurer 
owed insurod.—Inter-Ocean Casualty 
Co. V. Copeland, 43 S.W.2d 65 184 
Ark. 648. 

Authoxity of adjnster to asslgn. suh- 
rogation zights 

Utah.—^Vadner v. Rozzelle, 45 P.2d 
661, 88 Utah 162, rehearing denied 
64 P.2d 1214, 88 Utah 172. 
aPxoper axLd necessary preoantions 
agadnst fire 

Tex.—Exporters' & Tradens* Oom- 
press & Wan*h<>u.so Co. v, Shaw, 
Civ.App., 20 S.W.2d 248. 

Custom or usage as to Insurance see 
supra § 483. 

23. Ind.—Chicago, I. & L. U, Co. v. 

Neff, 56 N.B. 927, 25 Ind.App. 107. 
22 C.J. p 640 note 65. 

24- S.C.—Smoak v, Martin. 94 S.B. 
869, 108 S.C. 472. 

25. Minn.—Ilarrington v. St. Paul 
& S. C. R. Co., 17 Minn. 216. 

26. N.T.—Cornish v. Farm Huildlngs 
F. Ins. Co., 74 N.T. 295. aiArming 
10 Hun 466. 

22 C.J. p 640 note 58. 

27. Ga.—Southern Mut. Ins. Ct>. v. 
Hud.son, 42 S.K. 60. 116 Ga. 638. 

Tenn.—Kirby v. l*htenix Ins. Co., 9 
Lea 142. 

28. Mass.—Lapham v. Atlas Ins. 
Co., 24 Piok. 1. 

N.Y.—Cox V. C. (5. lilake Oo.. 166 N- 
Y.S. 294, 100 Misc, 135. 

22 C.J. p 640 note 69. 

Practloe of shlpperi offecting risk, as 
not snbject of expert testimony 
U.S.—Grangcr v. I*rovuIenoe-\Vash- 
ington Ins. Co., III., 200 f. 730, 119 
C.C.A. 174. certiorari denied 34 S. 
Ct. 329, 232 U.S. 721. 5S L.Ed. 814. 

204 Mich.—Graves v. Kennedy, 78 
N.W. 667, 119 Mich. 621. 
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Mercantile affairs. A witness acquainted with 
mercantile affairs,^0 Wholesale or retail,^! may tes- 
tify as to the usual mode of doing business;32 the 
usual custom on rates of exchange;33 the effect o£ 
changes in temperature on perishable articles the 
percentage of loss caused in handling;36 suitable 
storage for perishable articles the general du- 
ties of clerks or officers engaged in mercantile oc- 
cupations;37 the effect of certain acts on mercan¬ 
tile credit what qualities render an article mer- 
chantable,^® or within a certain trade designation 
what tests are applied in grading commodities 
or the symbols or ciphers used in a given business.'^^ 

Mining. Persons experienced in mining may 
state facts connected with the business,^^ as, for in- 


stance, the proper way of doing mining work,^^ the 
duties of particular employees,^® what constitutes 
a full equipment of mining machiiiery,^® the cost of 
mining,47 or what workings are profitable.^* 

Natural history. An ethnologist may state the 
marks distinguishing different races of mankind,^^ 
and practical experience may quali fy one to state 
the race to which a given individual belongs.^® A 
person sufficiently acquainted with the subject may 
state the characteristics and habits of animals^^ or 
fish,52 or the characteristics of trees.^^ 

Nautical matters. Persons of nautical experience 
are permitted to state facts pertaining to their call- 
ing and known to persons engaged therein,^4 such 


30. U.S.—^Kerrch v. U. S., Mass., 171 
P. 366, 96 C.C.A. 258, certiorari de- 
nied 30 S Ct. 402, 216 U.S. 602, 64 
L.Bd. 344. 

22 C.J. p 646 note 60. 

31. lowa.—Sylvester v. Ammons, 101 
N.W. 782, 126 lowa 140. 

Kan.—Sexton v. Lamb, 27 Kan. 426. 

32. U.S.—Kerrch v. U. S., Mass., 171 
P. 366, 96 C.C.A. 268, certiorari de- 
nied 30 S.Ct. 402, 215 U.S. 602, 54 
L.Bd. 344. 

22 C.J. p 645 note 52. 

33. Tex.—Sullivan v. Owens, Civ. 
App., 90 S.W. 690. 

344 111.—St. Louls Southwestern R. 
Co. V. Blgin Condensed Milk Co., 
61 N.B. 911, 176 111. 667, 67 Am.S. 

R. 238, affirming 74 Ill.App. 619. 

22 C.J. p 646 note 64. 

35. Kan.—Sexton v. Lamb, 27 Kan. 
426. 

22 C.J. P 645 notes 56, 56. 

3«L N.T.—Rust V. Eckler, 41 N.T. 

488. 

37- Ky.—^Pepper v. Planters Nat. 
Bank, 5 Ky.L. 86. 

S.D.—Schmidt v. Scanlan, 144 N.W. 

128, 32 S.D. 608. 

Store maaager 

Witness was competent to testify 
as to duties of a store manager 
whepe witness previously stated that 
he had acted in that capacity for 
same employer ten years hefore and 
had observed the manager at work. 
—Woodrow V. Travelors Ins. Co., 1 
A.2d 447, 121 N.J.Law 170. 

3& Minn.—MacLaren v. Cochran, 46 
N.W. 408, 44 Minn. 266. 

22 C.J. P 645 note 69. 

39. N.Y.—Austin v. Hartwig, 49 N. 

T. Super. 266. 

40. U.S.—^Nordlmger v. U. S., C.C. 
N.Y., 116 P. 828, reversed on other 
grounds 121 P. 690, 58 C.C.A. 438, 
certiorari denied 24 S.Ct. 848, 191 

U. S. 675, 48 L..Bd. 308—U. S. v. 
Shokai, 14 Ct.Cust.App. 392. 

22 aJ. p 546 note 61. 


Steaxlc acld 

Witness who has dealt extensively 
in stearic acid and is familiar with 
trade requirements and products so 
designated in trade may testify In 
determining whether merchandise 
was deflnitely, uniformly, and gener- 
ally so designated.—Lamont, Corliss 
& Co. V. U. S, 18 Ct.Cust.App. 488, 
certiorari denied 62 S.Ct. 10, 284 U. 
S. 622, 76 L.Ed. 631, followed In 
Strohmeyer & Arpe Co. v. U. S., 16 
Ct-Cust.App. 498. 

Wltnesses TmaTiallfi.ed 
U.S.—U. s. V. Sheepshearers Mer¬ 
chandise & Commission Co., 20 C.C. 
P.A.(Customs) 327—U. S. v. Globe 
Overseas Corporation, 13 Ct.Cust. 
App. 10. 

41. Ga.—^Downing v. State, 66 Ga. 
110 . 

Gxavlty test of oU 
A witness who has had long ex¬ 
perience in the oil buslness may tes¬ 
tify that he knows the gravity test 
of certain oil and that it tests a 
certain flgure.—Coad v. Pennsylvanla 
Ry. Co., 175 N.W. 344, 187 lowa 1026. 

42. lowa.—Sylvester v. Ammons, 101 
N.W. 782, 126 lowa 140. 

22 C.J. p 646 note 63. 

43m Ga.—Carter v. Marble Products, 
175 S.B. 480, 179 Ga. 122. 

22 C.J. p 646 note 66. 

A qnallfiod witness may state 

(1) When an oil and gas well is 
deemed completed.—Chapman v. El¬ 
iis, Tex.Civ.App., 264 S.W. 616. 

(2) Whether he could determine 
whether or not rock was loose or not 
by sounding and by plcking and 
maklng the tests usually made.— 
Wooton V. Dragon Consol. Mining 
Co., 181 P. 693, 64 Utah 469. 

(3) Other facts witness may state 
see 22 C.J. p 646 note 66 [a]. 
Oommerclal marble 

A witness with experience as man¬ 
ager of marble mining piant and in 
marble quarries may testify as an 
expert on nature of commercial mar- 
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ble.—Carter v. Marble Products, 176 
S.B. 480, 179 Ga. 122. 

A tool dresser who has worked on 
an oU weU may testify as to depth 
of the well and that it was not at 
a particular time a produclng well. 
—Solberg v. Sunburst Oil & Gas Co., 
236 P. 761, 73 Mont. 94. 

44. Mich.—Ranta v. Newport Min. 
Co., 147 N.W. 609, 180 Mich. 469. 

22 C.J. P 646 note 67. 

45. Ind.—Prlnceton Coal Min. Co. v. 
Downer, 93 N.E. 1009, 48 Ind.App. 
136 —Eureka Block Coal Co. v. 
Wells, 61 NE. 236, 29 Ind.App. 1, 
94 Am.S.R. 259, 

46. 111.—^Morris v. 0'Gara Coal Co., 
181 IlLApp. 309. 

47. Pa.—Cole v. Lowery, 6 Lack. 
Jur. 226. 

4a U.S.—^Anderson v. U. S., Idaho, 
152 P. 87, 81 C.C.A. 311. 

22 C.J. p 546 note 71. 

49. Ark.—^Daniel v. Guy, 19 Ark. 

121 . 

5a U.S.—^U. S. V. Hung Chang, C. 
C.A.Ohlo, 134 P. 19, 64 C.C.A. 93, 
reversmg, D.C., 126 P. 400. 

22 C.J. p 546 note 72%. 

51. lowa.—State v. Mcintosh, 80 N. 

W. 349, 109 lowa 209. 

Me.—Cottrill V. Myrick, 12 Me. 222. 

52l 111.—Smith V. People, 46 111. 

App. 180. 

Me.—Cottrill v. Myrick, 12 Me. 222. 
22 C.J. p 546 note 74. 

53. Tex.—Cochran v. Casey, Civ, 
App., 128 S.W. 1146. 

UBual slzo of certain trees 
Tex.—Cochran v. Casey, supra. 

54. Mass.—Parsons v. Manufactur- 
ers’ Insurance Co., 16 Gray 463. 

22 C.J. p 646 note 76. 

Such testlmony may relate to the 
cause of the leaking of a vessel.— 
Parsons v. Manufacturers’ Insurance 
Co., supra. 

Other facts which may be testifled 
to see 22 C.J. p 646 note 76 [a]. 
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as. according to the judicial rulings noted below, I certain acts,5« and the possibility of certain occur- 
the usages of navigation,®^ the proper way of doing \ rences. 


D. INTERENCES FROM SENSATION 

1. Ordinaey Witness 


§ 485. In General 

An ordinary witness may be permitted to state his 
Inference or concluslon from his constituent Impressions, 
of an occurrence or condition, which are such that they 
cannot be sutficlently presented to, or coBrdinated by, the 
Jupy. 

It frequently occurs that the constituent impres¬ 
sions received from observation of an occurrence or 
condition are so subtle,®® so interwoven,®® so transi- 
tory and evanescent,®® or so numerous®^ that their 
proper presentation to, or suitable coordination by, 
the jury is practically impossible ;®^ and under such 
circumstances the observing witness is permitted to 
state his inference®® or conclusion,®^ for the reason 


that such a statement is the only method of convey- 
ing to the jury the effect on his mind of what was 
observed by him. 

§ 486. Stating Facts on Which Opinion 
Based 

As a condition to stating his opinion the witness gen- 
erally must state the facts on which such opinion Is 
based. 

In order that a witness may state his opinion, he 
generally must state, so far as these pcrmit of a 
detailed enumeration,®® the facts observed by him 
and which form the basis of his opinion,®® and the 


55. TJ.S.—The Alaska, C.C.N.T., 33 
F. 107, afflrmed 9 S.Ct 461, 130 U. 
S. 201, 32 L.Ed. 923. 

sa Or.—Multnomah County v. Wll- 
lamette Towlng Co., 89 P. 389, 49 
Or. 204. 

22 C.J. p 546 note 77. 

57. Ky—LoulsviUe Ins. Co. v. Mon- 
arch, 36 S.W. 663. 99 Ky. 678, 18 
Ky.L. 444. 

58. Cal.—^Holland v. Zollner, 36 P. 
930, 37 P. 231, 102 Cal. 633. 

59- Conn.—CUnton v. Howard, 42 
Conn. 294. 

22 C.J. p 66l note 46. 

60. Conn.—^Atwood v. Atwood, 79 A. 
69, 84 Conn. 169, 87 L.R.A„N.S., 
591. 

22 C.J. p 551 note 46. 

61. Conn.—^Atwood v. Atwood, su¬ 
pra. 

22 C.J. p 551 note 47. 

68. Conn.—^Atwood v. Atwood, su¬ 
pra. 

Ind.—Carthagre Turnpike Co. v. An¬ 
drews, 1 N.E. 364, 102 Ind. 138, 52 
Am.S.R. 653. 

Minn.—^Plaude v. Mlsslssippl & Rum 
River Boom Co., 169 N.W. 600, 141 
Minn. 170. 

S.C.--Smith v. Smlth, 9 S.m2d 584, 
194 S.C. 247. 

TJtah.—^Rockefeller v. Industrial 
Commisslon of Utah, 197 P. 1038, 
68 Utah 124. 

22 C.J. p 551 note 48. 

83. U.S.—Mutual Life Ins. Co. of 
New York v. Tormohlen, C.CJL. 
Ind., 118 P.2d 163. 

Minn.—^Plaude v. Mississippi & Rum 
River Boom Co., 169 N.W. 600, 141 
Minn.. 170. 


Or.—^Kohlhaffen v. Cardwell, 184 P. 

261, 93 Or. 610, 8 A.L.R. 11. 

Utah.—Rockefeller v. Industrial 
Commisslon of Utah, 197 P. 1038, 
58 Utah 124. . 

22 C.J. p 661 note 49. 

04. U.S.—Mutual Life Ins. Co. of 
New York v. Tormohlen, C.C.A. 
Ind., 118 P.2d 163. 

Ala.—Rowe v. Alabama Power Co., 
167 So. 324, 232 Ala. 267—^Alabama 
Power Co, v. Jackson, 166 So. 692 
—Adler v. Pruitt, 63 So. 316, 169 
Ala. 213, 32 L.R.A.,N.S., 889. 

Ind.—State v. Reid, 186 N.E. 449, 204 
Ind. 631, 86 A.L.R. 1442. 

Mo,—Cole V. Uhlmann Grain Co., 100 
S.W.2d 311, 340 Mo. 277. 

S.C.—Smith V. Smith, 9 S.B.2d 684, 
194 S.C. 247. 

Utah.—Rockefeller v. Industrial 
Commisslon of Utah, 197 P. 1038, 
68 Utah 124. 

22 C.J. p 561 note 60. 

65, S.C.—^Virginia-Carollna Chemical 
Co. V. Klrven, 36 S.B. 745, 67 S.C. 
445. 

22 C.J. p 651 note 51. 

Where faots are not oapable of re- 
produotioxL in such a way as to bring 
before the minds of the jury the con¬ 
dition of things on which the wit¬ 
ness bases his opinion, he may give 
his opinion without a prellminary 
statement of facts.—Smith v. Smith, 
9 S.E2d 684, 688, 194 S.C. 247—22 
C.J. p 661 note 61 [a]. 

08. U.S.—Mutual Life Ins. ‘ Co: of 
New York v. Tormohlen, C,C.A. 
Ind., 118 P.2d 163—Taylor v. U. 
S., C.C.A.Ala., 71 F.2d 76. 

Ala.—^Huey v. Dykes, 82 So. 481, 203 
I Ala. 281. 


Ark.—Puryear v. Puryear. 94 S.W. 
2d 695, 192 Ark. 692—Sutherland 

V. Sutherland, 68 S.W.2d 1022, 188 
Ark. 955—Bank<‘ra’ Re.m»rve Life 
Co. V. Ilarper, 64 S.W.2d 327, 188 
Ark. 81. 

Ga.—Winkle.q v. Urake, Ml S.R. 67, 
165 Oa. 335—Atlanta Manonic Tem- 
ple Co. V. City of Atlanta, 133 S, 
B. 864, 162 Ga, 244—Dean v. Little- 
ton, 131 S.B. 507, 161 Oa. 651— 
Rice & Hutohina Atlanta Co. v. 
Griffin, 104 S.W. 634, 150 Ga. 607 
—Atlanta & W. P. R. Co. v. Truitt, 
App., 16 S.B.2d 273—New York 
Life Ins. Co. v, Ittner, Ii S.E.2d 
203, 64 Ga.App. 806—New York 

Life Ins. Co. v. Ittnor, 8 «.R2d 582, 
62 Ga.App. 31—Fow’h*r v. National 
City Bank of Home, 176 S.K, 113, 
49 (ta.App. 435—^Townsend v. Ilam- 
es, 151 S.B. 665, 40 Ga.App. 834. 
111,—Quathamer v. Schoon, 19 N.E. 
2d 760, 370 111. 606. 

Ind.—^\Vestern & Stmthern Life Ins. 
Co. V. Banciu, 26 N.R2d 912. re- 
hoaring denied 27 N.K.2d 763. 

Ky.—City of Haznrd v. Bvoraole, 36 
S.W.2d 313, 237 Ky. 242. 

Md.—Livingaton v. Safe T>eposlt & 
Trusi Co. of Baltimore, 146 A. 432, 
167 Md. 492. 

Mich.—In re Astolas' B.state, 262 N. 

W. 766, 273 Mich. 189, 101 A.L.R. 
760. 

Mo,—Cole V. Uhlmann Grain Co., 100 
S.W.2d 311, 340 Mo. 270—Uubin- 
steln V, New York Life Ins. Co., 
App., 163 S.W.2d 760—Ingram v. 
Hargis, App., 163 S.W.2d 389—Kel- 
ley V. United Mut. Ins. Aa.s*n, App., 
149 S.W.2d 905-^tate ex rei. State 
Highway Commlssion v, Pope, 74 
S.W.2d 266, 228 Mo,App. 888—Gar- 
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facts stated should be such as to render the witness 
able to arrive at an intelligent opinion "with respect 
to the matter testified to.®*^ If the basis of fact is 
partly illegal, the inference should be restricted to 
ihe part that is legally relevant.®^ 

The enumeration of facts not only goes to show 
the competency of the witness, as explained supra 
§ 455, but also affords an opportunity of testing the 
reasonableness of the inference,®^ for a witness 
will not be permitted to state an opinion inconsist- 
ent with,"^® or finding no support in, the facts stat¬ 
ed by him,7i although in some cases a slight basis 
of fact may be sufficient."^2 The enumeration of 
facts further tends to demonstrate the necessity for 
receiving the inference, as explained supra § 445, 
for if it is satisfactorily complete, and the facts ap- 
pear to be such as can properly be coordinated by 
the jury, the inference or opinion is rejected.'^^ jt 
follows from the requirement of a statement of 
facts that a directly percipient witness cannot testi- 
fy on the basis of a hypothetical statement of facts 
testified to by other witnesses.'^^ 

While it has been considered in a number of cas¬ 
es that the statement of the facts on which an opin¬ 
ion is based should precede a statement of the opin- 


ion,75 a witness may, in the discretion of the court, 
be permitted first to express his opinion, and then 
proc'eed to state the facts on which the opinion is 
based,^® or be permitted to state his bare inference, 
leaving the adverse party to develop the basis there- 
of on cross-examination.'^'^ 

§ 487. Positive Inferences 

A positive Inference from observat ion or other States 
of consciousness may be admissible, although It Involves 
a larger element of reasoning than the statement of 
a fact. 

Direct inference from observation or other States 
of consciousness may involve a larger element of 
reasoning faculty than is involved in the statement 
of a fact, and yet be admissible.'^^ xhis happens in 
a simple way, where a witness goes beyond the in- 
stinctive, automatic mental impression which is im- 
plied in naming objects, and testifies, as he may, to 
their form,79 color,80 freshness,8i location,82 or ob- 
vious properties,88 as recognized by the ordinary ac- 
tion of the senses.®^ 

§ 488. Negative Inferences 

A negative inference may be testified to where it Is 
fargely a matter of Intuition rather than of reasoning. 


rett V Deering Southwestern Ry., 
218 S.W. 894, 204 Mo.App. 664. 
Ohio.—Prey v. E. G. Buscheib, Inc., 
App., 33 N.E.2d 862. 

S.C.—Smlth V. Smith, 9 S.E.2d 684, 
194 S.C. 247. 

Tenn.—Securitles Inv. Co. v. White, 
91 S.W.2d 681, 19 Tenn.App. 640. 
Tex.—Columbia Casualty Co. v. Ray, 
Civ.App., 6 S.W.2d 230, error dis- 
mlssed—Tyrrell-Combest Realty 

Co. V. Adams, Civ.App., 291 S.W. 
252—Houston & T. C. R. Co. v. 
Long. Civ.App., 219 S.W. 212. 

Utah.—Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 
68 Ucah 124. 

Va.—Perguson v. Perffuson, 192 S.E. 

774, 169 Va. 77. 

22 C.J. p 651 note 62. 

“When the facts are ali stated, on 
a subject of Inquiry, If an intelligent 
opinion cannot be drawn therefrom 
by inexperienced persons such as 
constitute the ordinary jury, an ex- 
ception is made to the general rule, 
and persons who, by experience, ob- 
servalion, or knowledge, are peculi- 
arly qualifled to draw conclusione 
from such facts, are, for the pur- 
pose of aiding the Jury, permitted 
to give their opinion.”—Uole v. Uhl- 
mann Grain Co., 100 S.W.2d 311, 322, 
340 Mo. 277—Cole. v. Bmpire District 
Electric Co., 65 s'.W.2d 434, 438, 331 
Mo. 824. 

67. lowa.—Roberts v. Koons, 296 N. 
W. 811. 
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Tex.—Tyrrell-Combest Realty Co. v. 

Adams, Civ.App., 291 S.W. 252. 

68« lowa.—Smalley v. lowa Pac. R. 
Co., 36 lowa 671. 

69. Or,—Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 
462, 106 Or. 67. 

22 C.J. p 662 note 54. 

TOl Ark.—^Puryear v. Puryear, 94 S. 
W.2d 695#. 699, 192 Ark. 692, quot- 
ing Corpus Juris. 

Mich.—Hibbard v. Baker, 104 N.W. 
399, 141 Mich. 124. 

W.Va.—Lawrence v. Hyde, 88 S.E. 46, 
77 W.Va. 639. 

71. Ark.—Puryear v. Puryear, 94 S. 
W.2d 695, 699, 192 Ark. 692, quot- 
ing Corpus Jurls- 

22 C.J. p 662 note 56. 

72. Tex.—^Koppe v. Koppe, 122 S.W. 
68, 67 Tex.Civ.App. 204. 

22 C.J. p 662 note 66 [d]. 

73. 111.—^Pennsylvanla Co. v. Con- 
lan, 101 111. 93. 

Ind.—Carthage Turnpike Co. v. An¬ 
drews, 1 N.E. 364, 102 Ind. 188, 62 
Am.S.R, 663. 

N.Y.—J-iUiid V. Masonic L. Assoc., 30 
N.Y.S. 776, 81 Hun 287. 

74. Ga.—Thompson v. Ammons, 129 
S.E. 639, 160 Ga. 886. 

22 C.J. P 663 note 69. 

75. lowa.—Spiers v. Hendershott, 
120 N.W. 1068, 142 lowa 446. 

22 C.J. P 563 note 60. 

76. Or.—^Hansen-Rynning v. Oregon- 
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Washington R. & Nav. Co., 209 P. 
462, 106 Or. 67. 

77. Conn.—^Atwood v. Atwood, 79 A. 
59, 84 Conn. 169, 37 l4.R.A.,N.S., 
591. 

Kan.—Order of United Commercial 
Travelers v. Barnes, 90 P. 293, 76 
Kan. 7?0, 729. 

22 C.J. p 653 note 61. 

78. U.S.—Kansas City Southern R. 
Co. V. Clinton, Ark., 224 P. 896, 140 
C.C.A. 340. 

Utah.—Rockefeller v. Industrial 
Commission of Utah, 197 P. 1038, 
58 Utah 124. 

22 C.J. p 563 note 62. 

79. Vt.—Morrisette v. Canadian Pac. 
R. Co., 56 A. 1102, 76 Vt. 267. 

22 C.J. p 663 note 63. 

80. Mo.—State v. Buchler, 15 S.W. 
331, 103 Mo. 203, 207. 

22 C.J. p 663 note 64. 

81. U.S.—Jackson v. U. S., Alaska, 
102 P. 473, 42 C.C.A. 452. 

lowa.—Robinson v. Halley, 100 N.W. 

238, 124 lowa 328. 

22 C.J. p 663 note 66. 

82. Ala.—McDonald v. Wood, 24 So. 
86, 118 Ala. 689. 

Me.—Carter v. Clark, 42 A. 398, 92 
Me. 225. 

22 C.J. p 663 note 66. 

83^ lowa-—Harrlson v. AyrshJre, 99 
N.W. 132, 123 lowa 628. 

22 C.J. p 664 note 67. 

84. 111.—^Marschall v. Laughran, 47 

111.App. 29. 

22 C.J. p 664 note 68. 
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§ 488 

The inference that something did not exist be- 
cause one who could have done so did not notice it 
may be designated a negative inference. In pro- 
portion as the mental process is of the necessary in- 
tnitive nature characteristic of a mere statement of 
fact, as, for example, where it is clearly shown, ei- 
ther directly^s or by relevant facts, that if a certain 
event had occurred or fact existed the witness must 
have observed it, the evidence is received,^® and the 
observing witness is permitted to state in connec- 
tion with such proof the probability^^ or certainty 
that he would have heard,88 seen,®^ or otherwise ob¬ 
served an alleged occurrence had it actually taken 
place.90 On the other hand, the inference is re- 
jected where it is largely the resuit of reasoning,^! 
and all the facts are before the jury.82 


§ 489. Appearance 

A witness may state his impression or Inference wIth 
respect to the appearance of a person, animal, object, or 
place, If he has had adequate opportunity for observation, 
the detalls of such appearance cannot be reproouced be- 
fore the Jury to enable them to draw a correct inference, 
and he States as much as possible of the constituent 
facts. 

Where the appearance of an objcct, whether an¬ 
imate or inanimate, is relevant to the issuc,®3 ^nd 
the details of such appearance cannot be rcproduced 
to the jury in such manner as to enable them to 
draw a correct inference,a witness who had ade¬ 
quate opportunities for observation,®^ may, after 
stating as much as he can of the constituent facts,®® 
state his impression or inference with respect to the 
appearance of the person, animal, object, or place 
in question.®*^ The witness may describe an ob- 


85. Ala.—Dulaney v. Burns, 119 So. 
21, 218 Ala. 493. 

Mass.—Commoziwealth v. Cooley, 6 
Gray 360. 

XTonexlstence of person may be tes- 
tlfled to by a witness.—Morris v. 
Equitable Life Assur. Soc. of TT. S., 
191 N.W. 190, 109 Neb. 348. 

Testlmony of witnoss to accident 
in mine, whlch Is merely negative 
to the effect that there were no plac¬ 
es of refuge cut in the wall at the 
side of the roadway, is competent, 
and not subject to objection as being 
the conclusion of the witness.—Skin- 
ner v. Illinois Third Vem Coal Co., 
226 IlLApp. 158. 

86^ Vt.—^Blunt V. Montpelier & W. 

R. R. Co., 94 A. 106, 89 Vt. 152. 

22 C.J. p 664 note 70. 

87- 111.—Pittshurgh, C. C. & St. L. 
R. Co. V. Story, 104 Ill.App. 132. 

88- Md.—Baltlmore, C. & A. Ry. Co. 
V. Turner, 136 A. 609, 152 Md. 216. 

22 C.J. p 564 note 72. 

Whlstle and beli of traln 
Md.—Baltlmore, C. & A. Ry. Co. v. 
Tumer, supra. 

89- Or.—Kohlhagen v. Cardwell, 98 
Or. 610, 184 P. 261, 8 A.L.R. 11. 

22 C,J. p 564 note 73. 

90- Or.—^Kohlhagen v. Cardwell, 184 
P. 261, 93 Or. 610, 8 A.L.R. 11. 

22 C.J. p 564 notes 69-73. 

91- Mich.—Marcott v. Marquette, H. 
& O. R. Co., 13 N.W. 374, 49 Mlch. 
99. 

22 C.J. p 564 note 76. 

98- Mass.—Commonwealth v. Cooley, 

6 Gray 350. 

93- Mich.—^Wolscheid v. Thome, 43 
N.W. 12, 76 Mich. 266. 

ZSvidonoe must relate to time when 
the fact inferred would have been 
competent.—Wolscheld v. Thome, 43 
N.W. 12, 76 Mich. 266. 

94- Ala-rRowe v. Alabama Power 

Co., 167 So. 824, 326, 232 267, 


citing Corpus Jnris—^Alabama 
Power Co. v. Jackson, 166 So. 692. 
22 C.J. p 664 note 78. 

95. Utah.—In re Miller, 102 P. 996, 
36 Utah 228. 

22 C.J. p 654 note 79. 

Nonexpert wltnesses may testify 
as to eztetnal appearances and mani- 
fest conditions observable by any- 
one.—Paulich v. Nipple, 180 P. 771, 
104 Kan. 801—Johnson v. Powell, 
123 P. 881, 883, 87 Kan. 142. 

96. Ala.—^Alaga Coach Lme v. Mc- 
Carroll, 161 So. 834, 227 Ala. 686, 
92 A.L.R. 470. 

Mont,—Hill V. Chappel Bros, of Mon¬ 
tana, 83 P.2d 819, 97 Mont. 306. 
Ohio.—Frey v. E. G. Buchseib, Inc., 
App., 33 N.E.2d 862. 

I 22 C J. p 564 note 80. 

97. US.—Moyer v. JEtnh Life Ins. 
Co., D.C.Pa., 39 FSupp. 726. 

Ala.—Rowe v. Alabama Power Co., 

167 So. 324, 326, 232 Ala. 257, cit¬ 
ing Corpus Juris—Alabama Power 
Co. V. Jackson, 166 So. 692, 695, 
citing Corpus Juris—Alaga Coach 
Line v. McCarroll, I5l So. 834, 227 
Ala. 686, 92 A.L.R. 470—Johnston 
v. Warrant Warehouse Co., 99 So, 
920, 211 Ala. 166. 

Ga,—^Major v. Atlanta Plying Club, 
166 S.B. 723, 42 Ga.App. 561—Guar- 
anty Life Ins. Co. v. Primo, 140 S. 
B. 780, 37 Ga,App. 472. 

111.—Denny v. Goldblatt Bros., 18 N. 

B.2d 655, 298 Ill.App. 325. 

Ky.—Meador v. Arnold, 94 S.W.2d 
626, 264 Ky. 378—Whitlaker v. 
Prater, 39 S.W.2d 248, 239 Ky. 173. 
Md.—^Eyerly v. Baker, 178 A. 691. 

168 Md. 599. 

Mo.—0’Connor v. Columblan Nat. 
Life Ins. Co., 232 S.W. 218, 208 Mo. 
App. 46. 

Mont.—^Hill v. Chappel Bros, of Mon- 


ratlon, 162 A, 645, 10 N.J.Mlsc. 
1126. 

N.C.—Moore v. Jefft‘r.‘<on Standard 
Life Ins. Co., 135 S.K. 456, 192 N 
C. 580. 

Ohio.-Frey v. K. G. Buchseib, Inc., 
App., 33 N.B.2d 862. 

Tex.—.^Etna Life Ins. Co. v. Robin- 
son, Civ.App., 2C2 S.W. 118, aHirmed 
Robinson v. yKtna Life Ins. Co., 
Com.App., 276 S.W. 900, motion 
overruled 277 S.W. 629. 

Wash,—CSraham v. IN)Ii<*e tk Pire- 
men*8 Ins. As.s’n, 116 P.2d 352. 

22 C.J. p 554 note 81. 

“InstautaaieouB coacluslons of the 
miud as to the appearan<‘e . . . 

of persons, animal.s or things, de- 
rived from the observation of a va- 
rioty of facts presented lo the sena- 
es at one and the .saiue time, are, 
legally speaking, matters of fact and 
are admiasible in evidence."—Moore 
V. JefTeraon Standard Life Ins. Co., 
135 S.E. 466. 457, 192 N.<\ 580—State 
V. Leak, 72 S.K. 567. 668, 156 N.C. 
643. 

Appearance, oondltiosLy and locatlou 
of banaua peel, when alighiing from 
Street car.—Uowe v. Alaliatna Power 
Co., 167 So, 324, 232 Ala. 257. 
Testimony held iuadmlssible as coxu 
clusion, 

(1) In genenil.—San Antonio Pub¬ 
lic Service Co. v. Jack.stm, Tex.Civ. 
App., 103 S.\v.2d 261, 252, error dis- 
missed. 

(2) As to stairw-ay in store, being 
"dark" and "dim."—Lindquist v. S. 
S. Kre.sge Co., 136 S.W.2d 303, 345 
Mo. 849. 

(3) As to whether road was hilly, 
as shown by photograph.—Ridenhour 
V. Oklahoma Contracling Co., Mo. 
App., 45 S.W.2d 108. 

(4) As to whether cortain coat had 
appearance of having been laid or 
placed, or having fallen, where it 
was found, and whether certain pa- 
per appeared to have been stuftcd in 


tana, 33 P.2d 819, 97 Mont. 305. 
Neb.—Kubicek v. Slezak, 230 NW 
248, 119 Neb, 642, 69 A.L.R. liee! 
N.J.—Sutton v. Lemer Stores Corpo- 
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ject as affected by or as affected by force,9S 

impactji inud,2 or water.3 He may state any change 
in appearance observed by him,^ or the fact that 
there is none;® where an object stood when struck;® 
or that two things appeared similar.*^ A witness 
may state what was the actual condition of inani¬ 
mate objects observed by him,® such as bolts,^ a 
bridge,iO bushes,ii cattle guards,^^ g. car,i3 furni- 
ture,^^ a machine,^® onions,i® potatoes,^*^ a rope,^® 

a semaphore,^s a sidewalk,20 trees,2i or a wall;22 

and whether such condition was similar in certain 
instances23 or was sound^^ or unsound.^® 


§ 489 

So, also, a witness may testify as to erasures and 
the like as to the existence of traces of a seal 
as to the imprint of a foot or foot gear^s of dif¬ 
ferent sizes,23 or of the feet of animals;^® as to the 
mode of progression, as indicated by footprints and 
the like;3i as to the impression made on one ob¬ 
ject by another, as a track of a sleigh runner;32 
to tracks made by a truck;33 as to marks made by 
an automobile as to the presence of automobile 
or buggy tracks near the scene of a collision;^® as 
to a personas peculiar method of spelling words and 


back of window.—Towne v. North¬ 
western Mut. Life Ins. Co. of Mll- 
waukee, Wis., 70 P.2d 364, 58 Idaho 
83. 

(5) That a scuffle had taken place 
between insured and another at place 
where insured was found dead.—^New 
Tork Life Ins. Co. v. Ittner, 8 S.E. 
2d 582, 62 Ga.App. 31. 

98. Wyo.—Union Pac. Co. v. Gll- 
land, 34 P. 963, 4 Wyo. 395. 

22 C.J. p 565 note 82. 

99. Ark.-—Fort v. State, 11 S.W. 969, 
62 Ark. 180, 20 Am.S.R. 163. 

22 C.J. p 556 note 83. 

1. lowa.—Scagel v. Chicagro, M. & 
St. P. R. Co., 49 N.W. 990, 83 lowa 
380. 

22 C.J. p 555 note 84. 

Testlmony held inadmlsslble 

(1) In an action for injuries re- 
ceived by a motonst when his auto¬ 
mobile was struck by a bus, testi- 
mony of a witness, after describing 
the condition of the automobile, that 
the automobile looked as If it had 
sideswiped something, is Inadmlssl¬ 
ble, since the jury mu st de termine 
from the facts which automobile 
sideswiped the other.—Arkansas Mo¬ 
tor Coaches v. Williams, 116 S.W.2d 
686, 196 Ark. 48. 

(2) In an action for injuries in an 
automobile colllsion, a question asked 
a witness as to whether the appear¬ 
ance of the running board as shown 
in a picture would necessarily indi¬ 
cate that it was hit by the other 
machine was objectionable as call- 
ing for the opinion of the witness.— 
Johnson v. Underwood, 203 P. 879, 
102 Or. 680. 

2. La.—State v. Marceaux, 24 So. 
611, 60 La.Ann. 1137. 

3. La.—State v. Marceaux, supra. 
Mass.—Commonwealth v. Sturtivant, 

117 Mass. 122, 19 Am.R. 401. 

4. Cal.—Gallagher v. Williamson, 23 
Cal. 331, 83 Am.D. 114. 

Tex.—Houston Life Ins. Co. v. Dabbs, 
Civ.App., 96 S.W.2d 484, modifled 
on other grounds 126 S.W.2d 1041, 
132 Tex. 666. 

Diference in physloal appeaia&oe 
at time of trial and.at prior desig- 


nated date.—Houston Life Ins. Co. v. 
Dabbs, supra. 

5. lowa.—Teager v. Spirit Lake, 88 
N.W. 1095, 116 lowa 693. 

‘22 C.J. p 666 note 88. 

N.T.—Fanning v. Long Island R- 
Co., 2 Thomps. & C. 586. 

7. Ala.—Wrlght v. State, 47 So. 201, 
166 Ala. 108. 

Cal.—People v. Mitchell, 29 P. 1106, 
94 Cal. 650. 

8. 111.—Chicago, etc., R. Co. v. Vi- 
pond, 72 N.B. 22, 212 111. 199, af- 
lirming 112 111.App. 668. 

22 C.J. p 556 note 9. 

9. Tex.—Tyler Southeastem R. Co. 

V. Rasberry, 34 S.W. 794, 13 Tex. 
Civ.App. 186. 

lOu Mich.—Merkle v. Bennington 
Tp., 35 N.W. 846, 68 Mich. 133. 

11. Tex.—Sanford v. State, 186 S. 

W. 22, 79 Tex.Cr. 346. 

12. Mich.—Johnson v. Detroit & M. 
R. Co., 97 N.W. 760, 136 Mich. 353. 

13. Tex.—International & G. N. R. 
Co. V. McCullough, Civ.App., 118 S. 
W. 668. 

22 C.J. p 666 note 14. 

14- Tex.—International & G. N. R. 
Co. V. Davis, Civ.App., 176 S.W. 
609. 

15. Wis.—Bowser v. Savidusky, 142 
N.W. 182, 164 Wis. 76. 

22 C.J. P 556 note 16. 

IGu Mo.—Conklin v. Redemeyer-Hol- 
lister Commn. Co., 86 Mo.App. 190. 

17- 111.—Illinois Cent. R Co. v. 
Foulks, 60 N.B. 890, 191 111. 57. 

18- Ind.—Consolidated Stone Co. v. 
Williams, 67 N.E. 558, 26 Ind.App. 
131, 84 Ajn.S.R. 278. 

22 C.J. P 566 note 19. 

19. 111.—Chicago & A. R. Co. v. Vi- 
pond, 72 N.E. 22, 212 111. 199, af- 
flrming 112 Ill.App. 658. 

20. lowa.—Harrison v. Ayrshire, 99 
N.W. 132, 123 lowa 528. 

Mich.—Brown v. Owosso, 89 N.W. 
668, 130 Mich. 107. 

21. Tex.—Massingill v. Moody, Civ. 
App., 201 S.W. 265. 

22 C.J. p 666 note 22. .. 

22. Wis.—^Reynolds v. Shanks,. 23 

: Wis. 307. • . • - 


•23. lowa.—^Teager v. Spirit Lake, 88 
N.W. 1095, 116 lowa 693. 

84. Ga.—Crawford v. Georgla Pac, 
R. Co., 12 S.E. 176, 86 Ga. 6. 

22 C.J. p 666 note 26. 

25. Tex.—International & G. N. R. 
Co. V. Davis, Civ.App., 176 S.W. 
609. 

22 C.J. p 656 note 26. 

Whether wood is rotten or not is a 
matter of common knowledge and 
not a sub ject of expert testimony,— 
Reynolds v. Van Beuren, 31 N.T.S, 
827, 10 Misc. 703, reversed on other 
grounds 49 N.E. 763, 166 N.T. 120, 
42 L.R.A. 129. 

Bistinction has been made, that to 
state that a walk is defective is to 
announce a conclusion, as the con¬ 
dition which renders it defective 
should be pointed out; but to state 
that a walk is sound and in good 
condition is a statement of fact, 
as it would be impossible for a wit¬ 
ness to describe the absence of de- 
fects which constitute soundness and 
good condition.—^Brooks v. City of 
Sioux City, 87 N.W. 682, 114 lowa 
641. 

2«. N.T.—Dubois v. Baker, 30 N.T. 
365. 

27. U.S.—Follett v. Rose, C.C.Ind., 
9 F.Ca8.No.4,900, 3 McLean 332. 

28. Ala.—James v. State, 16 So. 94, 
104 Ala. 20. 

Mass.—Commonwealth v. Pope, 103 
Mass. 440. 

29. Ala.—Littleton v. State, 29 So. 
390, 128 Ala. 31. 

30. 111.—Chicago & A. R. Co. v, 
Legg, 32 111.App. 218. 

lowa.—Craig v. Wabash R. Co., 96 N, 
W. 965, 121 lowa 471. 

31. lowa—Craig v. Wabash R. Co., 
96 N.W. 966, 121 lowa 471. 

22 C.J. p 656 note 32. 

32. Vt.—State v. Ward, 17 A. 483, 
61 Vt. 163. 

331 Ala.—Alaga Coach Line v. Mc- 
Carroll, 161 So. 834, 227 Ala 686, 
92 A.L.R. 470. 

34. lowa—McKeever v. Batcheler, 
257 N.W. 667, 219 lowa 93. 

35. lowa—Scott V. 0’Leary, 138 N. 

W.' 612. 167 'lowa 222. • • 
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writing on a typewriter;^® that approaching mo- 
torbus seemed to be over the center line of the high- 
way;^*^ that a wharf had the appearance of the ex- 
tension of a Street that the water in a stream 
was sticky, nasty, and filthy;^^ that a weapon 
“seemed like a knife;”40 that a scar “looked like 
a bum;”4i that he found blood at various places 
that a bed looked as if it had been slept in that 
a depression in a bed was caused by a head that 
a mashed place in sand “looked like where a man^s 
shoulder had struck the ground;”^5 that trees were 
infected with disease that a cartridge had been 
inserted^*^ or fired;^^ and whether a storage place 
is suitable for a given purpose^^ 

An observer may summarize the impression cre- 
ated by the appearance of a person or animal as re- 
lated to sesthetic or artistic standards, as pleasing, 
nice-looking, or otherwisebut he cannot be per- 
mitted to state how appearances affect the moral 


sense,51 or to make a derogatory comparison.52 

§ 490. Conduct of Human Beings 

A witness may be permitted to summarize human 
conduct by stating the effect which it produced on his 
mind, if he States, so far as possibie, the facts on which 
the inference Is based. 

Because of the difficulty of reproducing human 
conduct so as to enable a jury to draw a correct 
inference therefrom, a witness may be permitted to 
summarize such conduct by stating the effect which 
it produced on his mind,52 if he States, so far as 
possibie, the facts on which the inference is based.64 
Accordingly, a witness has been permitted lo state 
that a person acted like an owner,55 promptly,56 or 
“kind of sneaky;“57 curscd;52 did not seem to 
know what he was about;®^ had an altcrcation 
looked as if he were looking at another;®! made 
a threat;52 “managed pretty well:*'®^ manifested 
affection;®^ “shot me like a dog;’’®® shuddered;®® 


36. Ark.—Josephs v. Briant, 172 S. 
W. 1002, 115 Ark. 538. Ann.Cas. 
19i6B 741. 

37- I^wa.—^Henriksen v. Crandic 
Stagres. 246 N.W. 918, 216 lowa 648. 

38. Tex.—City of Beaumont v. 
Kane, Civ.App., 33 S.W.2d 234, er¬ 
ror dismissed. 

39. lowa.—Hollenb€Ck'v. Marlon, 89 
N.W. 210, 116 lowa 69. 

40. Ala.—Trailer v. State, 63 So. 37, 
8 AlaApp. 217. 

41. 111,—^Fortier v. Western Poundry 
Co., 182 Ill,App. 115. 

40. Tex.—Belcher v. State, 161 S.W. 
459, 71 Tex.Cr. 646. 

43. N.T.—People v. Fanshawe, 19 N. 
T.S. 865, 66 Hun 77, 8 N.T.Cr. 326, 
afflrmed 32 N.E. 1102, 137 N.T. 68. 

44. W.Va—State v. Welch, 16 S.E. 
419, 36 W.Va 690. 

45. Ala.—Watklns v. State, 8 So. 
134, 89 Ala. 82. 

46. Conn.—State v. Maln, 37 A. 80, 
69 Conn. 123, 61 Axn.S.R. 30, 86 L. 

'r,A. 623. 

47. Cal.—People v. Milchell, 29 P. 
1106, 84 Cal. 560. 

48. Ala.—^Patton v. State, 46 So. 862, 
156 Ala. 23. 

49. N.T.—Rust V. Eckler, 41 N.T. 
488. 

60. Ala.—^East Tennessee, Y. & G. 
R. Co. V. Watson, 7 So. 818, 90 Ala 
41. 

22 C.J. p 566 note 47. 

51. N.T.—People v. Mulier, 96 N.T. 
408, 48 Am.R. 635. 

6S. Ala,—Stovall v. City of Jasper, 
110 So. 317, 216 Ala 800. 

63. U.S.—Anaerlcan. Glycerin Co. v. 
Bason Oil Co.. C.CJk.Okl., 98 F. 
2d 479, certiorari denled 69 S.Ct 


j 107, 305 U.S. 640, 83 L.Bd. 413. re- 
hearing denied 69 S.Ct. 163, 306 U. 

I S. 672, 83 L.Bd. 435. 

Ala—^Union Indemnity Co. v. Cun- 
ningham, 114 So. 286, 22 AlaApp. 
226. 

Ark.—Bankers’ Reserve Life Co. v. 
Harper, 64 S.W.2d 327, 188 Ark. 
81. 

Cal.—Wasserman v. Los Angeles Ry. 
Corporation, 193 P. 130, 184 Cal. 
202 . 

Ky.—Cox's Adm’r v. Cincinnati, N. O. 
& T. P. Ry. Co., 37 S.W.2d 869, 238 
Ky. 312. 

Mo.—Rubinsteln v. New Tork Life 
Ins. Co., App„ 153 S.W.2d 760. 
Tex.—Bell v. Blackwell, Civ.App., 273 
S.W. 866, reversed on other 
grounds, Com.App., 283 S.W. 765— 
Chiles V. Good, Clv.App., 41 S.W.2d 
738, 739, citingr Corpus Otiris. 

Vt.—Butlon V. Knight, 116 A. 499, 95 
Yt. 381. 

Wyo.—State v. Carroll, 69 P.2d 542, 
649, 52 Wyo, 29, citlng Corpus Ju- 
ria 

22 C.J. p 667 note 49. 

54. Ark.—Bankers’ Reserve Life Co. 
V. Harper, 64 S.W.2d 327, 188 Ark. 
81. 

Ky.—Cox’s Adm'r v. Cincinnati. N. O. 
& T. P. Ry. Co„ 37 S.W.2d 869, 238 
Ky. 312. 

Mo.—Rubinsteln v. New Tork Life 
Ins. Co., App., 153 S.W.2d 760—Kel- 
ley V. United Mut. Ins. Ass'n, 
App., 149 S.W.2d 906. 

Tex.—Chiles v. Good, Civ.App., 41 
S.W.2d 738—Bell v. Blackwell, Clv. 
App., 273 S.W. 866, reversed on 
other grounds, Com.App., 283 S.W. 
766. 

Yt—^Button V. Knight, 115 A. 499, 95 
Yt 381. 

22 C.J. p 558 note 2. 
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Cross-exuaxUnation 

The constituent facts of such an 
inference may be sought on cross- 
examlnation.—Fuller v. State. 23 So. 
688, 117 Ala. 36. 

5i5w S.C.—Trimmier v. Thomson, 19 
S.B. 291, 41 S.C\ 125. 

58. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. V. Martin, 61 N.R 229. 157 
Ind. 216. 

67. Mass.—Commoiuvenlth v. Boras- 
ky, 101 N.K. 377, 214 Mas.s. 313. 

58w Ala—Linnehan v. State, 22 So. 
C62, 116 Aln. 171. 

59. Ark.—Oret*n v. State, 43 S.W. 
973, 64 Ark. 523. 

©O. Del.—State v. Day, 58 A. 946, 
21 Del. 101. 

61. Tex,—Gulf, O. & S. F. R. Co. v. 
Miller, 70 S.W. linO, 35 Tex.Civ. 
App. 116. 

62. Tex.—Gerick v. State, Cr,, 45 S. 
W. 717. 

63. Ala.—Spiva v. Stapleton, 38 Ala 
171. 

64. Conn.—Spencer’s Appeal, 60 A. 
289, 77 Conn. 638. 

Ga—Shinholser v. Henry, 106 S.B. 
710, 151 Ga. 237. 

Utah.—In re Miller. 102 P. 996, 36 
Utah 228. 

Xn. actiou for hreaoh, of proxnise of 
xaarriage, a witness living with 
plaintilE has been permitted to sive 
an opinion as to the affection borne 
by plalntiff for defendant.—McKce v. 
Nelson. 4 Cow., N.T., 355, 15 Am.D. 
384. 

65. Or.—State v. Saunders, 12 P. 
441, 14 Or. 300. 

66. Tex.—^Bruce v. State, 21 S.W. 
681, 31 Tex.Cr, 590. 
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spoke or acted “in fun ;”67 “tried” to do a certain 
thing;68 or turned to run.®» Statements have also 
been received that a person was childish;'^® excit- 
ed;7i friendly;72 gloomy, sullen, and quarrel- 
some;73 hardworking industrious;^^ insulting;76 
jesting;77 “kinder mad;”78 listening;79 pleasant;®® 
polite, courteous, or otherwise speaking with his 
usual intelligence or “talking mad.”®® 

Other statements which have been regarded as ad- 
missible are that a man or woman lived together as 
husband and wife that a man courted a woman,®® 
or held out a woman as his wife;®® that persons 
were on good terms ;®'^ and whether a man in or- 
dering work to be done did anything different from 
what might be expected of one ordering for him- 
self.®® A witness has also been permitted to state 
an inference as to the object of certain conduct,®® 
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or as to the emotions,®® influence,®^ or relations be- 
tween persons which it indicates.®® A witness may 
measure conduct observed by him by the Standard 
of correct performance,®® or propriety.®^ 

Form of stat ement The inference as to con¬ 
duct may be stated in the form of the existence of 
habits,®® including sobriety®® or intemperance;®*^ 
or characteristic traits may be stated.®® A witness 
may state that a person understood English.®® 

The evidence has been rejected where the testi- 
mony involved a large proportion of the personal 
mentality or morality of the observer,^ as where it 
characterized conduct as objectionable,® or dancing 
as indecent,® or characterized a person or a state- 
ment from a moral standpoint;^ or where the evi¬ 
dence too obviously intruded on the province of the 
jury,® or manifestly was a mere general conclu- 


67. N.C.—state v. Edwards, 17 S.E. 
521, 112 N.C. 901. 

68. Ga.—Turner v. State, 40 S.B. 
308, 114 Ga. 421. 

69. Tex.—ToUett v. State, Cr., 60 
S.W. 964. 

70. lowa.—Smith v. Hickanbottom, 
11 N.W. 664, 67 lowa 733. 

22 C.J. p 567 note 65. 

71. Ala.—^Alabama Power Co. v. 
Smith, 165 So. 601, 229 Ala. 105— 
State V. Houston, 78 Ala. 676, 66 
Am.R. 59. 

72. N.T.—Blake v. People, 73 N.T. 
586. 

73. Wis.—Boorman v. Northwestern 
Mut. Relief Assoc., 62 N.W. 924, 90 
Wis. 144. 

74. Tex.—St. Louis & S. P. R. Co. 
V. Smith, 79 S.W. 340, 34 Tex.Civ. 
App. 612. 

75. Ind.—Loulsville, N. A, & C, R. 
Co. V. Miller, 37 N.E. 343, 141 Ind. 
533. 

lowa.—Pearl v. Omaha & St. L. R. 

Co., 88 N.W. 1078, 115 lowa 636. 

70. Ala.—Dlxon v. Hotel Tutweiler 
Operaling Co., 108 So. 26, 214 Ala. 
396. 

22 C-J. p 667 note 71. 

77. Ala.—Ray v. State, 60 Ala. 104. 
Joldn^r 

A witness, ""after laying a proper 
predicate hy stating what was said 
and done by the parties, may tes- 
tify as to whether or not the par¬ 
ties appeared to be Jokingr; but he 
should not be permitted to state that 
In his opinion they were Joking, for 
this would be permittmg the witness 
to decide the very questlon before 
the jury."—Chiles v. Good, Tex.Clv.! 
App., 41 S.W.2d 738, 739. 

78. Tex.—^Bennett v. State, 48 S.W. 
61, 39 Tex.Cr. 639. 

79. Mass.—Commonwealth v. Gala- 
van, 9 Allen 271. 


sa Ala.—^Alabama Great Southern 
R. Co. V. Prazler, 9 So. 303, 93 Ala. 
46, 30 Am.S.R. 28. 

81. Ga.—^Atlantic Coast Line R. Co. 
V. Register, 139 S.E. 736, 37 Ga. 
App. 219. 

Tex.—^Rutherford v. St. Louis S. W. 

R. Co. of Tex., 67 S.W. 161, 28 Tex. 
Civ.App. 625. 

82. Ala.—White v. State, 16 So. 63, 
103 Ala. 72. 

83. Ala.—^Reeves v. State, 11 So. 
296, 96 Ala. 33. 

84. Ala.—By non v. State, 23 So. 640, 
117 Ala, 80, 67 Am.S.R. 163. 

86. 111.—Greenup v. Stoker, 8 111. 

202 . 

80^ Ala.—^Bynon v. State, 23 So. 640, 
117 Ala. 80. 67 Am.S.R. 163. 

87. Kan,—State v. Stackhouse, 24 
Kan. 446. 

83. S.C.—Trimmier v. Thomson, 19 

S. B. 291, 41 S.C. 126. 

89. lowa.—Christensen v. Thompson, 
99 N.W. 691, 123 lowa 717. 

22 C.J.'p 567 note 84. 

90. Mass.—Culver v. Bwight, 6 Gray 
444. 

91. lowa.—In re Goldthorp, 62 N.W. 
846, 94 lowa 336, 68 Am.S.R. 400. 

22 C.J. p 567 note 86. 

92. Mich.—Sullivan v. Truszkowski, 
161 N.W. 665, 186 Mich. 17, L.R.A. 
1918A 617. 

22 C.J, p 667 note 87. 

93. Ala.—Shook v. Pate, 60 Ala. 
91. 

Tenn.—^McKarsie v. Citizens' Bldg. 

& Loan As8’n, Ch.A., 53 S.W. 1007. 
22 C.J. p 558 note 89. 

Ind.—^Pittsburgh, C., C. & St. L. 
R, Co. V. Martin, 61 N.E. 229, 167 
Ind. 216. 

Tex.—St. Louis Southwestem R- Co. 

V. Wright, Civ.App., 84 S.W. 270. 
22 C.J. p 568 note 93. 

Necessity see infl'a § 517. 
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95. 111.—Swift V. Zerwick, 88 111. 
App. 558. 

96. Ala.—Stanley v. State, 26 Ala. 
2 6 

22 C.J. p 558 note 96. 

97. N.C.—Taylor v. Security Life & 
Annulty Co., 69 S.E. 139, 145 N.C. 
383, 16 L.R.A.,N.S., 583, 13 Ann. 
Cas. 248. 

22 C.J. p 668 note 97. 

Intoxicatlon on a particular occasion 
see infra § 608. 

98. lowa.—Pearl v. Omaha & St. L. 
R. Co., 88 N.W. 1078, 116 lowa 
535. 

22 C.J. p 558 note 98. 

99*1 lowa.—^Kuen v. Upwelr, 67 N.W. 
374, 98 lowa 393. 

1, Vt.—Fowlie V. McDonald, 82 A. 
667, 85 Vt. 438. 

2. Ala.—Suttles v. State, 74 So. 400, 
16 Ala.App. 682. 

3b Ala.—^Brinkley v. State, 8 So. 22, 
89 Ala. 34, 18 Am.S.R. 87. 

4- Ga.—Jackson v. Jackson, 186 S.E. 
89, 182 Ga. 131. 

Mass.—Commonwealth v. Mullen, 23 
N.E. 51, 160 Mass. 394. 

6. N.H.—Lafferty v. Houlihan, 121 
A 92, 81 N.H, 67. 

Tex.—Chiles v. Good, Civ.App., 41 S. 
W.2d 738—Joseph v. Puryear, Civ. 
App., 273 S.W. 974. 

Va.—Davidson v. Aliam, 130 S.E. 

246, 143 Va. 367. 

22 C.J. p 568 note 7. 

Fit to ralse ohUd 

Refusal to allow witness, who 
admitted that he knew nothing about 
plaintifTs domestic relations, social 
life, or morals, to state whether in 
his opimon plaintilf was fit man to 
raise child, is not error, especially 
where such is the ultimate issue to 
be decided by jury.—Joseph v. Pur¬ 
year, Tex.CivApp., 273 S.W. 974. 
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sion.® Where the circumstances are unusual, as for 
instance, 'where the question is one of contempla- 
tion of suicide, such testimony has been rejected be- 
cause of the difficulty of fixing a Standard of con- 
duct with which to compare that in question.^ 

§ 491. Conduct of Animals 

Testimony as to the conduct or habits of animals may 
be admitted, uniess aii the facts can be placed before the 
Jupy. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, the conduct® or habits® of 
animals, and the conditions or emotions of which 
they are in whole or in part a reaction may be stat¬ 
ed in a shorthand way, by one who has observed 
them,^® although they were not observed under the 
same conditions as existed at the time in question.^^ 
Where, however, ali the facts can be placed before 
the jury so as to enable them to form a reasonable 
inference, the conclusion of the witness is an intru- 
sion on their function and is excluded.^® 


§ 492. Estimates 

Id the absence of better evidence, the estimates of 
a witness are admitted in various connections. 

The court, in discharging its administrative func¬ 
tion of securing for the jury the best evidence fairly 
available, may well, where accurate measurements, 
weights, or other applications of standards to phe- 
nomena are available, reject the estimate of a wit¬ 
ness in such matters.i® Neverthelcss, from the na¬ 
ture of things, it is often absolutely nccessary that 
a lower grade of evidence should be admissible,!^ 
and accordingly the estimates of a witness are ad¬ 
mitted in various connections.^® 

§ 493 . -Age and Personal Identity, Stat¬ 

us, and Characteristxcs 

In a proper case a competent observer may be per- 
mitted to state his estimate or opinion as to the age of 
human beings, animals, or inanimate objects, or as to a 
person’s industry and habits. 

In a proper case, a competent observer may be 
permitted to state his estimate or opinion as to the 
age of human beings,^® whether they are adults,!*^ 


6. U.S.—^Ardmore Coal Co. v. Bevll, 
Ind.T., 61 F. 767, 10 CC-A. 41. 

Ga.—Dougherty v. Dougherty, 112 S. 
E. 454. 158 Ga. 487—Smith v. Sa- 
vannah Electric Co., 102 S.E. 548, 
26 Ga.App. 59. 

Ky.—Phillips* Adm’r v. Tway, 108 S. 
W.2d 526, 269 Ky. 583—MeCubbins 
V. MeCubbins, 24 S.W.2d 673, 232 
Ky. 698. 

Minn.—^Brodsky v. Brodsky, 216 N.W. 

181, 172 Minn. 250. 

N.J.—Mulock V. Ulizio, 129 A. 204, 
3 N.J.Misc. 631. 

N.C.—Smith v. Smith, 23 S.E. 270, 117 
N.C. 348. 

S.C.—Murrell v. Charleston & W. C. 
R. Co., 106 S E. 360, 116 S.C. 
228. 

22 C.J. p 658 note 8. 

Zn wlfe*8 snit for sopport, in which 
the hiishand sought a divorce, testi¬ 
mony of plaintiff's witness as to 
whether the parties appeared to be 
friendly or unfriendly is properly ex- 
cluded as a mere conclusion, where 
plaintifiTs cause of action does not 
call for proof as to conduct,—Brod¬ 
sky V. Brodsky. 216 N.W. 181, 172 
Minn. 260. 

7. Tex,—Mutual Lt. Ins. Co. v. Hay- 
ward, Civ.App., 27 S.W. 36. 

8. Mont.—State v. Grimsley, 30 P.2d 
85, 88, 96 Mont. 327, guotlng Cor¬ 
pus Jtirls. 

22 C.J. p 658 note 10. 

9. Ala.—Shelhy Iron Co. v. Morrow, 
96 So. 370, 209 Ala. 116. 

Kan.—Roman v. St. Louis & S. F. 
Ry. Co,, 246 P. 116, 120 Kan. 

686 . 

• Mass.—Mitchell v. Central Vermont 


Ry. Co., 168 N.B. 836, 261 Mass. 
29. 

Mont.—State v. Grimsley, 30 P.2d 86, 
96 Mont. 327. 

22 C.J. p 668 note 11. 

CteiLtleiioss of mule 
A witness may testify that he has 
had long experience with mules in 
general, that he was well acqualnted 
with the mule in question, and that 
it was one of ordinary gentleness.— 
Shelhy Iron Co. v. Morrow, 96 So. 
370, 209 Ala. 116—^Alabama Consol. 
Coal & Iron Co. v. Cowden, 66 So. 
984, 175 Ala. 108. 

Kahlts of cows in lying down and 
getting up heside gate through which 
they were daily accustomed to pass 
may he testlfled to.—Roman v. St. 
Louis & S. F. Ry. Co„ 245 P. 116, 120 
Kan. 685. 

la Mont.—State v. Grimsley, 30 P. 

2d 86, 96 Mont. 327. 

22 C.J. p 658 note 12. 

11. Mass.—^Mitchell v. Central Ver- 
mont Ry. Co., 168 N.B. 336, 261 
Mass. 29. 

12. Mont.—State v. Grimsley, 30 P. 
2d 86, 96 Mont. 827. 

N.H.—WTiittier v. Franklin, 46 N.H. 
28, 88 Am.D. 185. 

13. Ariz.—Jacobson v. Laurei Can- 
yon Mining Co., 234 P. 823, 27 Ariz. 
546. 

Pa.—Rothohild v. New Jerscy Cent. 

R. Co., 29 A. 702, 163 Pa. 49. 

22 C.J. p 669 note 14. 

Corpus Juris cited in support of 
the proposition that experfs opinion 
or estimate was not controlllng in 
view of the actual tests made.—^Di- 
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mond V. Terminal R. R. Ass*n of St. 
Louis, 141 S.W.2d 789, 797, 346 Mo. 
333. 

14, III.—Penn.*»ylvania Co. v, Carlan, 
101 111. 93. 

15- Md.—Pooplos DruK Stores v. 

Windham, 12 A.2d 632, 17K Md. 173. 
Tenn.—Black Diamond Colhcrie.s v. 
Gibbs, 32 S.\V.2d UMl, 1042, 161 
Tenn. 413, quoting Corpus Juris. 
22 C.J. p 559 note 16. 

1& Ala.—Southern In.'*. Co, v. Tato, 
112 So, 365, 22 Ala.App. 72, cer¬ 
tiorari denied 112 Bo. 91 S, 216 Ala, 
694, 

Ga.—Hood V. Duren, 125 S.K. 787, 
33 Oa.App. 203, 

Mo.—Harris v, Switchmen*s Union 
of North America, App., 237 S.W. 
165. 

22 C.J. p 660 note 43. 

BCuch must be left to the discre- 
tion of the trial judg*» in pcrmitting 
a witness to state the agi* of iinoth- 
or.—McLoughlin v, Shechan, 145 N. 
B. 269, 250 Mass. 132. 

Testimony that persou appeared to 
be of a certain age hcld i*ompctent, 
—National Aid Life A.ss*n v. Wiles, 
41 P.2d 655, 171 Okl. 57. 

17. Ala.— Southern Ins Co. v. Tate, 
112 So. 3C5, 22 Ala.App. 72, cer¬ 
tiorari denied 112 So. 93 8, 216 Ala. 
694. 

22 C.J. p 560 note 44. 

Statement rejected 

Ky.—New York Life Ins. Co. v. Mc- 
Quie, 126 S.\V.2d 45S. 277 Ky. 268. 
Va.—^Valley Mut. Life A.ss*n v. Tee- 
walt, 79 Va. 421. 
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tninors,^^ or young children.^^ Such statements will 
be permitted when a rough approximation of the 
age of a person is sufficient for the purpose of the 
particular inquiry, and even when very nearly the 
exact age is the subject under investigation if no 
better evidence is practically obtainable.^o Similar 
statements have also been received with respect to 
animals,^! and inanimate objects .22 The witness 
should state facts observed and used by him as the 
basis of the inference,23 and must be shown to have 
had adequate opportunities of observation.24 Such 
statements will not be permitted when the necessity 
therefor does not exist,25 and where the person is 
present in court or the object may be inspected by 
the jury, or where all the constituent facts can be 
placed before them, the estimate is unnecessary and 
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should be rejected.^® A witness should not be al- 
lowed to state that a child was old enough to ap- 
preciate and avoid danger.27 

Characteristics. In a proper case a witness may 
be permitted to give an estimate based on observa- 
tion and knowledge of a personas industry and hab- 

its.28 

§ 494. - Cause or Effect 

A competent witness may state In the form of an 
Inference the cause or effect of a certaln occurrence or 
phenomenon. 

A competent witness may state in the form of an 
inference the cause of a certain occurrence or phe¬ 
nomenon,^9 as for instance the cause of a personal^O 
or property3i injury, sickness,32 death,33 or acci- 


18. Ga-—^Merry Bros. Brlck & Tile 
Co. V. Holmes, 195 S.E!. 223, 57 Ga. 
App. 281—Dixie Mfg. Co. v. Rlcks, 
110 S.E. 454, 28 Ga.App. 160. 

22 C.J. p 560 note 45. 

19. lowa.—Stewart v. Anderson, 82 
N.W. 770, 111 lowa 329. 

22 C.J. p 561 note 46. 

20. Miss.—Messlna v. New York 
Life Ins. Co., 161 So. 462, 173 Miss. 
378. 

21. Minn.—Clague v. Hodgson, 16 
Minn. 329. 

22. N.Y.—Ramapo Mfg. Co. v. Map- 
es, 110 N.E. 772, 216 N.Y. 362. 

22 C.J. p 561 note 48. 

Age of maxk on txree could be tes- 
tifled to by a nonexpert witness.— 
Dennis v. Heam, 129 A 364, 148 Md. 
391. 

23. Mass.—^McLoughlin v. Sheehan, 
145 N.E. 259, 250 Mass. 132. 

Okl.—^National Aid Life Ass’n v. 

Wiles, 41 P.2d 665, 171 Okl. 67. 

22 C.J. p 561 note 49. 

24. Mass.—McLoughlin v. Sheehan, 
145 N.E. 259, 250 Mass. 132. 

22 C.J. p 661 note 60. 

25. Miss.—Messina v. New York 
Life Ins. Co., 161 So. 462, 173 Miss. 
378. 

26. Ala.—Ham v. State, 47 So. 126, 
166 Ala. 645. 

Or.—State v. Robinson, 48 P. 367, 32 
Or. 43. 

22 C.J. p 561 note 61. 

27. Mass.—Lynch v. Smith, 104 
Mass. 52, 6 Am.R. 188. 

Tex.—San Antonio & A, P. R. Co. v. 
Morgan, 58 S.W. 644, 24 Tex.Civ. 
App. 58, error refused. 

28. N.C.—Rigsbee v. Atlantic Coast 
Line R. Co., 129 S.E. 680, 190 N. 
C. 231. 

Proof of traits of character general- 
ly see § 433 supra. 

29. Ala.—Hodges v. Wells, 147 So. 
672, 226 Ala. 668—Crimm Lumber 
Co. V. Walden, 97 So. 833, 210 Ala. 
323. 


Cal.—Evans v. Mitchell, 38 P.2d 437, 
2 Cal.App.2d 702. 

Mo.—Sooby V. Postal Telegraph-Ca- 
ble Co., 217 S.W. 877. 

N.H.—^Kelsea v. Town of Stratford, 
118 A. 9, 80 N.H. 148. 

N.C.—^Morris v. Lambeth, 166 S.E. 
790, 203 N.C. 695—Barnes v. Sea- 
board Air Line Ry. Co., 100 S.E. 
619, 178 N.C. 264. 

Pa.—Gandy v. Klaw, 112 A 464, 269 
Pa. 320. 

22 C.J. p 561 note 66, p 562 note 71. 
Excluslon disoretionary 
Exclusion of opinion of witnesses 
that clumps or hummocks of ice on 
which plaintifC feli had been caused 
by occupant in attempt to clean 
driveway was held within courfs 
discretion.—^Abar v. Ramsey Motor 
Service, 263 N.W. 917, 195 Minn. 697. 
Feimentatlon 

Nonexpert was held competent to 
testify that containers burst by rea- 
son of fermentation of contents.— 
Rhodes v. Libby, McNeill & Libby, 
288 P. 207, 133 Or. 128. 

Baok-fLting of englne 
Witness was properly permitted to 
testify, without aualifying as ex- 
pert, that defects caused engine to 
back’flre.—Lane v. St. Louis-San 
Francisco R. Co., Mo.App., 10 S.W. 
2d 962. 

Hor8e’8 fflght 

A witness may testify that certain 
appearances or occurrences fnght- 
ened a horse. 

Conn.—Clinton v. Howard, 42 Conn. 
294, 307. 

lowa.—Yahn v. Ottumwa, 16 N.W. 
257, 60 lowa 429. 

R.I.—Stone v. Pendleton, 43 A. 643, 
21 R.I. 332. 

Tex.—St. Louis Southwestern R. Co. 
V. Smith, Civ.App., 163 S.W. 391. 
Permlttlng testimony that delay 
in the shlpment of live stock was 
occasloned by the necessity of hold- 
ing the freight traln for a passenger 
train, which had the right of way 
was not error.—Missouri, Kl. & T. 
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[R. Co. V. Howell, 126 S.W. 899, 69 
Tex.Civ.App. 260. 

30. U.S.—^Wagner Electric Corpora¬ 
tion V. Snowden, C.C.A.Mo., 38 F.ad 
599. 

Ga.—^Pollard v. Page, 193 S.E. 117, 66 
Ga.App. 503. 

Okl.—Letcher v. Skiver, 226 P. 1029, 
99 Okl. 269—Novak v. Miller, 223 
P. 156, 97 Okl. 144. 

22 C.J. p 662 note 67. 

Mental snffering 

Tex.—Southern Pub. Co. v. Foster, 
Civ.App., 36 S.W.2d 231, reversed 
on other grounds, Com.App., 53 S. 
W.2d 1014. 

Wounds 

A witness may testify as to the 
type of instrument causing a wound. 
Mo.—State v. Ivy, 192 S.W. 737. 

Tex.—^Metropolitan Life Ins. Co. v. 
Wagner, 109 S.W. 1120, 60 Tex.Civ. 
App. 233. 

31« N.Y.—^Wintringham v. Hayes, 38 
N.E. 999, 144 N.Y. 1, 43 Am.S.R. 
725. 

N. C.—Teseneer v. Henrietta Mills 
Co., 184 S.E. 636,. 209 N.C. 616. 
Witness may testify that hole In 

hat was made by a bullet.—Hickey 
V. State, 76 S.W. 920, 45 Tex.Cr. 297. 
Cause of flood 

(1) A witness may testify as to 
the cause of a flood causing proper- 
ty damage.—Covert v. Chesapeake & 

O. Ry. Co., 100 S.B. 854, 86 W.Va. 64 
—22 C.J. p 661 notes 67-60. i 

(2) Permitting nonexpert witness-. 
es, wlio had observed flood and occu- 
pied land in the vicinity, to testify 
that from their knowledge of condi- 
tions the land in Question would 
have been covered by the floodwaters 
if the particular obstruction had not 
been there was not error.—Johnson 
V. San Antonio & A. P. Ry. Co., Tex. 
Civ.App., 220 S.W. 388. 

32. Ga.—Town of Rentz v. Roach, 
115 S.E. 94, 154 Ga. 491. 

22 C.J. P 662 note 68. 

33. Ga.—^Bullard v. Metropolitan 
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dent.®* It merely reverses the statement to say that 
a witness may equally well infer that g^ven phe- 
nomena are the effect of a designated cause, or what 
has been the effect of such cause,®® and under what 
conditions it will manifest its existence.®* He may 
even, where the inference is a simple one,®'^ testify 
as to what would have been the effect under differ¬ 
ent conditions;®® what will be the probable future 


effect;®® and whether the resuit is constant on the 
cause.*» The inference should be the resuit of pcr- 
sonal observation,*! and not distinctly the Ueduc- 
tion of a process of reasoning,*® conjecture.*® or 
inability to reach any positive conclusion.** The 
inference should be one which a nonexpert is capa- 
ble of making,*® and should not invade the province 
of the jury.*« In order for the inference to be 


Ufe Ins. Co., 122 S.B. 76, SI Ga. 
App. 641. 

Kan.—^Poley v. Crawford, 264 P. 69, 
126 Kan. 252. 

Ky.—^Phillips’ Committee v. Warcfs 
Adm'r, 43 S.W.2d 331, 241 Ky. 26. 
Wash.—Graham v. Police & Pire- 
inen's Ins. Ass’n, 116 P.2d 352. 

22 C.J. p 662 note 69. 

Peannlttlng* eanlialmeT to state opin- 
Ion as to cause of death was not er¬ 
ror.—Pacific Mut. Life Ins. Co. v. 
McComba, 64 S.W.2d 333, 188 Ark. 
62, certiorari denied Pacific Mut. Life 
Ins. Co. of Califomla v. McCombs, 
64 S.Ct. 628, 292 U.S. 624, 78 L.Bd. 
1479. 

Ga.—Monroe v. Guess, 154 S.E. 301, 
41 Ga.App. 697. 

Miss.—Jackson County v. Meaut, 179 
So. 343. 181 Miss. 282. 

34. lowa.—Judd V, Rudolph, 222 N. 
W. 416, 207 lowa 113, 62 A.L.R. 
1174. 

Mo —Busby v. Southwestern Bell 
Telephone Co., 287 S.W. 434. 

Vt.—^Dooley v. Economy Store, 194 A. 

375, 109 Vt. 138. 

22 C.J. p 662 note 70. 

Speed 

It was not improper to perniit 
plaintlff to testify that had car been 
traveling at usual speed collision 
would not have occurred, where he 
stated what he meant by ordlnary 
speed.—^Andersen v. Wells, Mo.App., 
261 S.W. 962. 

35. U.S.—^Hadley v. Baltimore, C.G. 
A.Pa., 120 F.2d 993. 

Ala.—^Bradford v. Lawrence, 94 So. 
103, 208 Ala. 248. 

Ark.—^Ross v. Clark County, 46 S. 

W.2d 31, 186 Ark. 1. 

Cal.—^Bowman v. Motor Transit Co., 
284 P. 443, 208 Cal. 652. 

Ky.—^Bquitable Life Assur. Soc. of 
U. S. v. Davis, 96 S.W.2d 689, 266 
Ky. 259. 

N.C.—Barnes v. Seaboard Air Line 
Ry. Co., 100 S.E. 619, 178 N.C. 264. 
Okl.—Novak v. Miller, 223 P. 166, 
97 Okl. 144. 

22 C.J. p 562 notes 72, 73. 
Admissibility of testimony as to ef¬ 
fect of force see fi 503 infra. 

Bfteot of electrio Bhock on skln 
Cal.—Robinson v. Western States 
Gas & Electric Co., 194 P. 39, 184 
Cal. 401. 

3& Ala.—Miller v. State, 19 So. 37, 
107 Ala. 40. 


Wis.—Karlen v. Hadinger, 132 N.W. 

691, 147 Wis. 78. 

22 C.J. p 663 note 74. 

37. Mo.—^Marshall v. Blngle, 36 Mo. 
App- 122. 

22 C.J. P 663 note 76. 

38. Tex.—^Mlssourl, K. & T. R. Co. 
V. Reno, Civ.App., 146 S.W. 207. 

22 C.J. p 663 note 76. 

39. Tex.—^Petroleum Casualty Co. v. 
Brlstow, Civ.App., 35 S.W.2d 246, 
error dismlssed—Texas Employer^s 
Ins. Ass'n, v. Davies, Civ.App., 6 
S W.2d 792, reversed on other 
grounds Davies v. Texas Employ- 
ers’ Ins. Ass’n, Com.App., 16 S.W. 
2d 524, motion overruled 29 S.W.2d 
987—Burrell v. Mlchaux, Civ.App., 
273 SW. 874, affirmed, Com.App., 
286 S.W. 176, certiorari granted 
Anclent Egyptlan Arabie Order No- 
bles of the Mystic Shrine v. Mi- 
chaux, 47 S.Ct. 472, 273 U.S. 690, 
71 L.Ed. 842. 

22 C.J. p 563 note 77. 

Exclnslon dlscretlonary 
Excludlng evidence touching prob- 
abillty that advertisers would with- 
draw patronage from complainants, 
If conforming to public regulations, 
was withln mastei^s discretlon.— 
General Outdoor Advertising Co. v. 
Department of Public Works, 198 N. 
E. 799, 289 Mass. 149, appeal di.s- 
mlssed General Outdoor Advertising 
Co. V. Callahan, 66 S.Ct. 495, 297 U. 
S. 726, 80 L.Ed. 1008, General Out¬ 
door Advertising Co. v. Hoar, 56 S. 
Ct. 496, 297 U.S. 726, 80 L.Ed. 1008, 
and Brink v. Callahan, 66 S.Ct. 496, 
297 U.S. 725, 80 L.Bd. 1008. 

Aots of oraelty 

In an action by a wife for a di- 
vorce on the ground of cruelty, where 
the acts of cruelty are shown, the 
opinion of those in a posltion to know 
the effect of the cruelty on her, that 
it would be unsafe for her to live 
longer wilh defendant, has been ad- 
mitted.—Myers v. Myers, 6 S.B. 630, 
83 Va 806. 

40. Wis.—^Doan v. Willow Springs, 
76 N.W. 1104, 101 Wis. 112. 

41. U.S.—^Hadley v. Baltimore & O. 
R. Co„ C.C.A.Pa., 120 P.2d 993. 

Wash.—Graham v. Police & Fire- 
men’s Ins. Ass'n, 116 P.2d 352. 

22 C.J. p 663 note 79. 

Time of forming conclnslon 
A witness' conclusion is not inad- 
missible because it was not reached 
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at the actual time of observat ion.— 
Coplthorn v. Boston & M, R. R., 35 
N.E.2d 264, 309 Mass. 363. 

42. Ala—Central of Oeorgia R. Co. 

V. Keyton, 41 So. 918, 148 Ala. 675. 
22 C.J. P 563 note 80. 

43- Ga.—^New York Life Ins. Co. v. 
Ittner, 14 S.E.2d 203, 64 (Sa.App. 
806. 

Miss.—P. W. Woolworth Co. v. Volk- 
ing, 100 So. 3, 135 Miss. 410. 

22 C.J. p 663 note 81. 

Testimony, althongh seemingly 
based on conjecture, admitted.'• 1 >(»<»- 
ley v. Economy Store, 191 A. 375, 
109 Vt. 138. 

44. N.H.—Patterson V. <‘’ol»*hro<»k. 
29 N.H. 94. 

N.T.—Zimmermaii v. IMlnmnn, 160 
N.Y.S. 81. 173 App.Div, 650 . 

22 C.J. p 563 note S2. 

45. Ala.—Union Cernet ««ry Co, v. 
Harrison, 101 So, 517, 20 Ala..\pp. 
291. 

Ky.—North-Bnst Coa! Co. v. Ilaye.s. 

51 S.W.2d 960. 211 Kv. 63t*. 

Md.—Symtngton v. tlniliain, l6y A. 
316, 165 Md. 441. 

N.J.—Sarco Co. of New Jers*‘y v. 
Gulliver. 129 A. 399. 3 N..I.Mtse. 
G41, aflirmed 131 A. 1*23, 91* N.-l.l-ki. 
432. 

Okl.—National Co. v. Crt»w. le:» 

P.2d 560, 1S7 Okl. ,713. 

R.I.—S. & S. Service Co. W W**!»» r, 
126 A. 643. 

Bxcludlng testimony as to effect 
of ammonia on the eyeslKht hetd md 
error where witnesses were m*t »iual- 
lified as exportR.—Sharp Pnwhuska 
lice Co., 217 l\ 214. 9** <»kl. 2U. 

48, U.S,—Shell PIp*» I^itie Corpora¬ 
tion V, Bevans, C.C.A.Tex., 5t K2.t 
364. 

Ark.—Mlssouri Pae, U. <'o. v. L. it. 
Stone Oroeery 0<»„ 25U S.W. 72N. 
163 Ark. 247. 

Cal.—^Wilkerson v. City of 10! M *«te. 

62 P.2d 790. 17 Cnl.App,2d 615. 

Tex.—Carter v. Ltndenmn, t*iv.App.. 
111 S.W.2d 318—Wiehita V.all.y 
Ry. Co. V. TurbevlUe, Civ.App., 263 
S.W. 498. 

Cause of death 

In action on a benefit c/Ttifieate 
defended on tho ground that de<»eiisffl 
committed suieide, a witness, who 
examined tho txidy ut the plaee 
where found, togethor with the locus 
in QUO, cannot give his cplnion as an 
expert, as to the cause of death, but 
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admissible it is necessary that ali the facts cannot 
be fully placed before the jury,^7 th^t the witness 
shall state such facts as he can,^^ and that he shall 
be possessed of sufficient knowledge on the subject 
to make his inference an aid to the jury.49 

As statement of faci. It sometimes happens that 
the cause or effect of a certain occurrence is so ob- 
vious that a statement thereof by an observer falis 
within the category of statements of fact.®® 

§ 495. - Damages 

Under proper circumstances, as appears in § 447 
supra, a witness may be permitted to state an esti- 
mate of damages. 

§ 496. - Dimensions 

An observer may state his estimate of slze, includ- 
Ing height, wldth, and length. 

An observer may state his estimate of size, in- 


cluding height or depth, thickness or width, and 
length,51 and any change in dimensions.®^ Where 
ali the material facts can be placed before a jury 
with exactness, a witness will not be permitted to 
state his estimate,®^ and where estimates of dimen¬ 
sions have been placed in evidence, a witness will 
not be permitted to make a calculation based there- 
on which the jury is equally capable of making.®^ 

§ 497. - Distance and Space 

An ordinary witness may give his estimate of dls- 
tances, provided he Is cognizant of the facts on which 
it is based. 

An ordinary witness may give his estimate of dis- 
tances,®® provided he is cognizant of the facts on 
which it is based.®® Accordingly, a witness may 
state the limitation, in point of- distance, of human 
hearing,®*^ or of human vision of objects under giv- 
en conditions.®® So, also, one may testify as to the 
distance within which a moving body could be 


miist limit his testimony to the 
facts, from which the jury muat 
draw the conclusions.—Sovereign 
Camp, W. O. W. v. Dennis, 87 So. 
616, 17 Ala.App. 642, certiorari denied 
Ex parte Sovereign Camp W. O. W., 
87 So. 620, 206 Ala. 316. 

Oaasal connectlou hetweexL frlght 
and ahortlon cannot be testifled to by 
any witness.—^Alabama Power Co. v. 
Edwards, 121 So. 643, 219 Ala. 162. 

47. Cal.—^Wilkerson v. City of B1 
Monte, 62 P.2d 790, 17 Cal.App.2d 
616. 

Pa.—Gandy v. Klaw, 112 A. 464, 269 
Pa, 320, 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Walker, Civ.App., 104 S.W.2d 
627, 630, quotlng Corpas Juris— 
Kansas City, M. & O. Ry. Co. of 
Texas v. Cliett, Civ.App., 216 S.W. 
682. 

22 C.J. p 563 note 88. 

48. Ind.—Bennett v. Meehan, 83 Ind. 
666, 43 Am.R. 78. 

22 C.J. p 563 note 84. 

Opinion held admissible where the 
substantiating facts were presented. 
—Monroe v. Guess, 154 S.B. 301, 41 
Ga.App. 697. 

49. N.H.—Kelsea v. Town of Strat- 
ford, 118 A. 9, 80 N.H. 148. 

Pa.—Loss V. Borough of Avalon, 119 
A. 916, 276 Pa. 207. 

22 C.J. p 663 note 86. 

60. Wis.—Johnson v. JEtna Life Ins. 
Co., 147 N.W'. 32, 168 Wis. 66, Ann. 
Cas.l916E 603. 

22 C.J. p 664 note 86. 

51. Mo.—Pedigo v. Roseberry, 102 
S.W.2d 600, 340 Mo. 724. 

22 C.J. p 664 note 95. 

Estimate of area see § 503 infra. 

Where measnremeiits tafcen were 
inaocuxate the estimates of observers 
CLs to the size and depth of a hole 


were admissible-—^Buckhout v. City 
of Niagara Falis, 193 N.T.S. 38, 199 
App.Div. 263. 

Bow witness was enabled to know 

the dimensions must be shown before 
his estimate will be admitted.—City 
of Hazard v. Eversole, 36 S.W.2d 
313, 237 Ky. 242. 

Vestlmony by person who had not 
seen the object is held properly ex- 
cluded.—German v. Continental Jew- 
elry Co., Tex.Civ.App., 22 S.W.2d 341. 

52. Ind.—Romack v. Hobbs, 32 N.E. 
307, superseded 41 N.E. 391, 13 Ind. 
App. 138. 

22 C.J. p 664 note 96. 

53. N.T.—^Kummer v. Christopher & 
T. St. R. Co., 20 N.T.S. 116. 

22 C.J. p 664 note 99. 

64. Ga.—Southern Ry. Co. v. Reed, 
149 S.E. 582, 40 GaApp. 332. 

55. Ala.—Southern Ry. Co. v. Sher- 
rill, 167 So. 731, 739, 232 Ala. 184, 
citing Coxpua Juris—^Alabama 

Power Co. v. Bodine, 106 So. 869, 
213 Ala. 627—^Boyette v. Bradley, 
100 So. 647, 211 Ala. 370—Hines v. 
Laurendine, 84 So. 780, 17 Ala.App. 
360. 

Cal.—McComb v. Atchison, T. & S. P. 
Ry. Co., App., 294 P. 81, certiorari 
denied Atchison, T. & S. P. Ry. Co. 

V. McComb, 61 S.Ct. 486, 283 U.S. 
838, 75 L..Ed. 1449. 

lowa.—^McKeever v. Batcheler, 257 N. 

W. 667, 219 lowa 93. 

Ky.—Tucker v. Ragland-Potter Co., 
148 S.W.2d 691, 285 Ky. 633. 

Utah.—Moss V. Taylor, 273 P. 615, 
73 Utah 277. 

Vt.—Shields v. Vermont Mut Pire 
Ins. Co., 147 A. 362, 102 Vt. 224. 
Wash.—^Baird v. Webb, 294 P. 1000, 
160 Wash. 167. 

22 C.J. p 566 note 8. 

Bstlmate of distance between pass- 
Ing vehloles admitted.—^Atlantic Pa^ 
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ciflc Stages v. Yandle, 140 So. 603, 
224 Ala. 481. 

Bstlmate of distance as shown by 
plan drawn to scale permitted.—^Mac- 
Laughlin v. Hull, C.C.A.Wash., 87 P. 
2d 641. 

Inference as to distance car trav- 
eled after colllsion, based on the 
character of the tire marks, was not 
objectionable.—Mitrich v. Tuttle, 11 
A.2d 818, 90 N.H. 612. 

Testimony of approximate distance 
is opinion evidence.—^American Auto¬ 
mobile Ins. Co. V. Carson, 102 So. 219, 
212 Ala. 293. 

56. Ala.—^Morgan Hill Paving Co. v. 
Ponville, 119 So. 610, 218 Ala. 666. 

Ark.—St. Louis-San Prancisco Ry. 
Co. V. Bishop, 33 S.W.2d 388, 182 
Ark. 763, certiorari denied 61 S.Ct. 
647, 283 U.S. 864, 76 L.Ed. 1461. 
Md.—Taxicab Co. v. Hamburger, 125 
A. 914, 146 Md. 122. 

Va.—Chesapeake & O. Ry. Co. v. Pal¬ 
mer, 140 S.E. 831, 149 Va. 660. 
Degree of cognlzance 
Whether the witness was in a po- 
sition to form an accurate judgment 
goes to the weight and not the ad- 
missibility of his testimony.—Mc¬ 
Comb v. Atchison, T. & S. P. Ry. Co., 
294 P. 81, 110 Cal.App. 303, certiora¬ 
ri denied Atchison, T. & S. P. Ry. 
Co, V. McComb, 61 S.Ct. 486, 283 U.S. 
838, 76 L..Ed. 1449. 

Distance of Ughtnlng 

Witness, who heard thunder “with¬ 
in half a minute” after lightning 
flash, could express opinion that it 
struck close by.—Shields v. Vermont 
Mut. Pire Ins. Co., 147 A, 362, 102 
Vt. 224. 

57. Ga.—^Holcombe v. State, 62 S.E. 
647, 5 Ga.App. 47. 

5& Ala.—Jones v. Keith, 134 So. 630, 
223 Ala. 36. 
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stopped,^^ or could pass another,®® or whether a 
distance is safe,®^ or is adequate or too great for a 
given purpose.®2 A witness will not be permitted to 
give an estimate of distance where the jury is equal- 
ly capable of forming a judgment on proper pres- 
entation of the facts.®® 

§ 498. - Quality and Quantity or Capac- 

ity 

a. Quality 

b. Quantity or capacity 

a. Qnality 

An ordinary witness may state his estimate of the 
common quaiities of famiiiar articles observed by himf 
as they existed at any time sufflcientiy near to be 
relevant. 

An ordinary witness may state his estimate of 


the common quaiities of famiiiar articles observed 
by him^®^ as they existed at any time sufficicntly 
near to be relevant.®® He may also state that a 
similarity in quality exists,®® or state his inference 
as to whether the quality observed conforms to a 
given Standard/as merchantability,®" that prescribed 
by contract,®® or that established by a sample.®^ 

b. Quantity or Capacity 

In a proper case a witness may state his estimate 
of quantity provided he is quaiificd by observation and 
possesses sufficient data and knowledge or exper ience on 
which to ground an inference. 

In a proper case, a witness may stato his osti- 
mate of quantity,7® provided he is qualifiod hy ob- 
servation^i and possesses sufficient data"- and 
knowledge or experience'^3 on which to ground an 
inference, and he shows this by stating the faets on 
which his inference is bascd.74 q^hc knowledge must 


Mo.—Owens v. Kanaas Olty, C. C. & 
S. J. Ry. Co., App., 226 S.W. 234. 
UtaJi.—Smith v. Utah-Idaho Cent. R. 

Co., 209 P. 236, 60 Utah 663. 
Wash.—Balrd v. Webb, 294 P. 1000, 
1001, 160 Wash. 167, quoting Cor¬ 
pus Jtuis. 

22 C.J. p 666 note 10. 

59. N.C.—Gostin v. Tidewater Pow¬ 
er Co., 106 S.E. 668, 181 N.C. 196. 

Tex.—^Nlcholson v. Houston Electric 
Co., Clv.App., 220 S.W. 632, dls- 
missed for want of jurisdlction. 
WltuesB sliouid not be forced to es¬ 
timate distance in which moving 
body could be stopped aXter declaring 
he could not do so.—Healey v. Rob- 
ertson, 101 Pa.Super. 342. 

60. Vt.—Fulsome v. Concord, 46 Yt. 
136. 

61. Ala.—Culver v. Alabama Mid¬ 
land R. Co., 18 So. 827, 108 Ala. 
330. 

62. Mo.—^Vogts V. Kansas City Rys. 
Co., App., 228 S.W. 526. 

Tex.—^International & G. N. R. Co. v. 
Clark, Civ.App., 71 S.W. 687, re- 
versed on other grounds 72 S.W. 
684, 96 Tex. 349. 

Wash,—Shelley v. Norman, 196 P. 
243, 114 Wash. 381. 

63. Ala.—^Alabama Power Co. v. 
Browu, 87 So. 608, 206 Ala. 167. 
Testimony that oar was so close 

that colUslon was unavoidable, was 
held properly excluded.—San Anto¬ 
nio Public Service Co. v. Alexander, 
Tex.Civ.App., 270 S.W. 199. 

64. Ala.—^Thomton v. Savage, 26 So. 
27, 120 Ala. 449. 

22 C.J. p 667 notes 48 [a], 49. 

Whether artiole was new or second- 
hand could be testifled to by ordinary 
witness.—^Parker v. Taylor, 124 So. 
199, 220 Ala, 68. 

Whether beef was good could be 
testifled to by ordinary wltnesses 


who ate it.—^Kelly v. Sanders, 92 
So. 424, 207 Ala. 259. 

Whether dltoh was artificial could 
not be testifled to by a nonexpert 
witness.—Heisserer v. Missouri Pac. 
R. Co., Mo.App., 294 S.W. 132. 

Sabitual payment for cerlain ar¬ 
ticles for a perlod of years does not 
of Itself render a person competent 
to testlfy as to quality.—Perkins v. 
Stickney, 132 Mass. 217. 

65. Mo.—^Werner v. 0’Brien, 40 Mo. 
App. 483. 

06. Cal.—People v. Eovren, 61 P. 22, 
638, 119 Cal. 88. 

22 C.J. p 567 note 61. 

67. Ala,—^Alabama Power Co. v. Bo- 
dine, 106 So. 869, 213 Ala. 627. 

22 C.J. p 667 note 62. 

68. Wash.—^Pacifle Coast Elevator 
Co. V. Bravlnder, 44 P. 644, 14 

I Wash. 316. 

69. Cal.—Grunwald v. Preese, 34 P. 
73, 4 Cal.Unrep.Cas. 183. 

111.—Sallwasser v. Hazlitt, 18 111. 
App. 243. 

70. Ga.—Keener v. Addis, 6 S.B.2d 
696, 61 Ga.App. 40. 

lowa,—Cvitanovich v. Bromberg, 151 
N.W. 1073, 169 lowa 736, Ann.Cas. 
1917B 309. 

Mich.—Marsh v. Rogers, 197 N.W. 
540, 226 Mich. 290. 

Mo.—Pedigo v. Roseberry, 103 S.W. 

2d 600, 340 Mo. 724. 

N.D.—^Wishek v, U. S. Pidelity & 
Guaranty Co. of Baltlmore, Md., 
213 N.W. 488, 490, 65 N.D. 321, 
citing Corpus Juris, 

22 C.J. p 667 notes 65, 56. 

Judgment of quantity or capacity by 
skilled or expert witnesses see $ 
643 infra. 

Comparative quantity 
A witness may state his estimate 
of comparative quantity. 

Ala.—Perry v. MeCraw, 147 So. 178, 
226 Ala. 400. 


Monl.—Hili V. Chnpp<‘l of 

tana, 33 P.2d SIO, 97 Mont. 3Mr»— 
Hili V. Chappt*! Bros, of Montana. 
18 P.2d 1106, 1100, i),*l Mont. 02, <*it- 
ing Corpus Juris. 

22 C.J. p 667 nolo 67. 

Quantity neoessary 
A witnp.sR may stat»» hl.s ostimato 
of the quantity requisito f»»r ti fu¬ 
ture resuit,—Myera v. Charlotto. 69 
S.E. 674, 148 N.C. 248—22 C.J. p 687 
note 5R. 

Amount of eleotxicity in lines 
The oourt properly p4>rmitferl wit- 
ne.sses to testify with regartJ to the 
amount of electricity in the ime.s at 
their home.s,—^Town of Leh.anon v. 
Jaekson, 14 Tenn.-\pp. 16. 

Capacity of engixia for pumping 
water may be staled hy an onlmary 
witness.—ProlI<'h v, Hteks, 222 S.W. 
373, 143 Ark. 665. 

71. Mo.—Pedigo V. U«».s*'b»*rry, 11(2 

S,W.2d 600, 340 Mo. 721. 

Mont.—Hili V. (^happel Itro.^. of 
Montana, 18 l*.2d llOti. 

02 . 

72. N.r>,— Wishek v. X\ .< 1 . Pob-iity ^ 
Guaranty Vo, Ualtinn(rr. Md., 
213 N.W. 4K«. 41KI. 66 N.l>. ;i2l, eit- 
ing Corpus Juris. 

22 C.J. p 567 note 60, 

73. Cal.—San Muteo <\ninty v. 

Chriaten, 71 I>.2d «X, 22 t'al..Vj>p. 
2d 376. 

Mo.—Pedigo V. lt<»«eberry, 102 S.W. 

2d 600, 340 Mo. 724, 

Mont.—Hili V. Chappel Bros, of Mon¬ 
tana, 18 P.2d 110«, tt.i Mont. t*2. 
N.D.—Wishek v. ir. s, h'id*dity A 
Guaranty Co. of Baltimore, Md.. 
213 N.W. 48X, 490, 55 N.D. 321, 
citing Corpus Juris* 

22 C,J. p 667 note 59. 

74. Ga.—^Woodward v. Gates, 3X Ga. 
205—Bugg V. Stato, 86 S.E. 405. 
17 Ga.App. 211. 
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be commensurate with the nature of the subject 
matter,75 but where knowledge is general a special- 
ist is not required, although an inference by him 
would have greater weight.*^® A witness cannot 
state his estimate of quantity if the jury itself is 
equally capable of determining the quantity.'^^ 

§ 499. - Speed 

a. In general 

b. Form of stat ement 

c. Qualification of witness 

a. In General 

A witness may state his estimate of the apparent 
speed of a moving object and shouid state the factual 


§ 499 

basis therefor. Generally, estimates based on the noise 
made by a moving object are inadmissible and one based 
simply on the force of Impact has also been held In¬ 
admissible. 

An observer may state his estimate of the appar¬ 
ent speed of a moving object, guch as flowing wa- 
ter;79 the wind;®® an animal a revolving door;^2 
or a vehicle,^^ as for instance a motor vehicle,®^ a 
Street car,^s a railroad train,^® or a carriage or 
wagon.87 The witness shouid state the facts on 
which he bases his estimate or opinion,®® if the facts 
are such as are capable of being reproduced in lan- 
guage.S® While it has been recogi\ized that in some 
circumstances an opinion or estimate as to the speed 
of a moving object based not on observation but on 


75. N.T.—Thomas v. Kenyon, 1 Daly 
132. 

22 C.J. p 567 note 63. 

76. Wash.—Park v. Northport 

SmeUing & Hefining Co., 92 P. 442, 
47 Wash. 597. 

22 C.J. p 567 note 64. 

77. Witness’ caloiUatious as to num- 
ber of bales that could be stored in 
compartment of certam dimenslons 
were excluded.—National Union Fire 
Ins. Co. V. Porkner, 292 S.W. 765, 
219 Ky. 119. 

78. Ala.—Southern Ry. Co. v. Sher- 
rill, 167 So. 731, 739, 232 Ala. 184, 
citing Ooxpns Jnrls. 

Colo.—Larson v. Long, 219 P. 1066, 
74 Colo. 162, 

Mo.—Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

22 C.J. p 668 note 66. 

79. Tenn.—^Madlson County Draln. 
Dlst. No. 4 V. Askew, 204 S.W. 
984, 140 Tenn. 314. 

80. Ind.—Scottish Union & National 
Ins. Co. V. B. B. Linkenhelt & Co., 
121 N.B. 373, 70 Ind.App. 324. 

81. Conn.—^Nesbit v. Crosby, 61 A. 
660, 74 Conn. 664. 

82. Md.—Byerly v. Baker, 178 A. 
691, 168 Md. 699. 

83. Ala.—^Hlghland Ave. & B. R. 
Co. V. Sampson, 20 So. 566, 112 
Ala. 425. 

Cal.—Bowman v. Motor Transit Co.i 
284 P. 443. 208 Cal. 662. 

22 C.J. P 568 note 68. 

84. U.S.—Perez v. Payard, C.C.A. 
Miss., 64 F.2d 667. 

Ala.—^Baker v. Baker, 124 So. 740, 
220 Ala. 201—^Davis v. Smitherman. 
96 So. 208, 209 Ala. 244—Cargall v. 
Riley, 96 So. 821, 209 Ala. 183— 
Edwards v. Earnest, 94 So. 698, 
208 Ala. 639—^Hines v. Laurendine, 
84 So. 780, 17 Ala.App. 360. 
Cal.—Sonstelle v. Bush, 283 P. 336, 
102 Cal.App. 396—Sommer v. Mar¬ 
tin, 204 P. 33, 36, 66 CahApp. 603, 
citing Corpus Juris. 


Colo.—^Larson v. Long, 219 P. 1066, 
74 Colo. 162. 

Ga.—Rentz v. Collins, 181 S.B. 678, 
61 Ga.App. 782. 

lowa.—Judd V. Rudolph, 222 N.W. 

416, 207 lowa 113, 62 A.L.R. 1174. 
ICan.—^Birdsong v. Meyers, 40 P.2d 
430, 141 Kan. 140—Kelly v. Vuk- 
lich, 206 P. 894, 111 Kan. 199. 
Ky.—Wilder v. Cadle, 13 S.W.2d 497, 
227 Ky. 486. 

Mass.—Barney v. Magenis, 136 N.E. 

142, 241 Mass. 268. 

N.C.—Jones v. Bagwell, 177 S.E. 170, 
207 N.C. 378. 

22 C.J. p 668 note 69—42 C.J. p 1226 
note 78. 

Motorcyole 

lowa.—Schultz V. Starr, 164 N.W. 
163, 180 lowa 1319. 

Oooupaut of a motor vehicle may 
estimate its speed. 

Cal.—Perry v. McLaughlin, 297 P. 
664, 212 Cal. 1. 

Mo.—State ex rei. Shaw Transfer Co. 
V. Trlmble, 260 S.W. 384, quashing 
certiorari Burke v. Shaw Trans¬ 
fer Co., 243 S.W. 449, 211 Mo.App. 
363. 

Tex.—Zetsche v. Lawler, Civ.App., 26 
S.W.2d 907. 

Wis.—^Kaboth v. Schrewe, 247 N.W. 

836, 211 Wis. 280. 

42 C.J. p 1225 note 77. 

85. 111.—^McKenna v. Chicago City 
Ry. Co., 129 N.B. 814, 296 111. 314. 

Md.—^Washington B. & A. Electric 
Ry. Co. V. Willlam A. Fingles, Inc., 
109 A. 431, 135 Md. 574. 

Mass.—Gould V. Boston & M. R. R., 
184 N.E. 449, 282 Mass. 160. 

Neb.—Oakes v. Omaha & C. B. St. 
Ry. Co., 178 N.W. 768, 104 Neb. 
788. 

N.J.—^Baus V. Trenton & Mercer 
County Traction Corporation, 134 
A. 916, 102 N.J.Law 712, afflrming 
131 A. 92, 102 N.J.Law 1. 

22 C.J. p 668 notes 70-73. 

86. U.S.—Canadian Pac. Ry. Co. v. 
Slayton,'O.C.A.Vt., 29 F.2d 687. 

Ala.—^Davis v. Smitherman, 96 So. 
208, 209 Ala. 244—^Payne v.. Roy, 
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r 90 So. 606, 206 Ala. 432—Hlnes 
V. Laurendine, 84 So. 780, 17 Ala. 
App. 360. 

lowa.—^Hines v. Chicago, M. & St. P. 
Ry. Co., 194 N.W. 188, 196 lowa 
109. 

Mass.—Copithom v. Boston & M. R. 

R. , 35 N.B.2d 254, 309 Mass. 363. 
Mo.—Brown v. Alton R. Co., App., 

161 S.W.2d 727. 

S.C.—Moore v. Southern Ry. Co., 161 

S. E. 626, 163 S.C. 342, reversed on 
other grounds 62 S.Ct. 38, 284 U. 
S. 681, 76 L.Bd. 603. 

Tex.—Humphries v. Louisiana Ry. & 
Irr. Co. of Texas, Com.App., 291 
S.W. 1094, reversing Louisiana Ry. 
& Nav. Co. of Texas v. Humphries, 
Civ.App., 285 S.W. 869—Galveston, 
H. & S. A. Ry. Co. v. Mallott, Civ. 
App., 6 S.W.2d 432, error dlsmissed 
—St. Louis, B. & M. Ry. Co. v. Mc- 
Lean, Civ.App., 241 S.W. 1072, re¬ 
versed on other grounds, Com. 
App., 253 SW. 248—Hines v. Kel- 
ley, Civ.App., 226 S.W. 493, re¬ 
versed on other grounds, Com.App., 
262 S.W. 1033. 

Va.—Morgan v. Atlantic Coast Line 
R. Co., 118 S.E. 233. 136 Va. 394. 
Wash.—Benningrton v. Northern Pac. 

Ry. Co., 192 P. 1073, 113 Wash. 1. 

22 C.J. p 668 note 76. 

87. Mo.—Lorenzen v. United R. Co., 
165 S.W. 30, 249 Mo. 182. 

22 C.J. p 668 note 73. 

88. lowa.—Livlngstone v. Dole, 167 
N.W. 639, 184 lowa 1340. 

Neb.—^Union Pac. R. Co. v. Ruzicka, 
91 N.W. 643, 65 Neb. 621. 

When wltuess details basis for his 
opinion as to speed of a moving ob¬ 
ject, his opinion Is admlssible. 

Cal.—Sonstelle v. Bush, 283 P. 336, 
102 Cal.App. 396. 

Ga.—Hali v. Slaton, 144 S.B. 827, 
38 Ga.App. 619, reversed on other 
grounds Slaton v. HAll, 148 S.B. 
741, 168 Ga. 710, 73 A.L.R. 891, 
opinion conformed to Hali v. Sla¬ 
ton, 149 S.E. 306, 40 Ga.App. 288. 

89. S.C.—^Nelson v. Charleston & W. 
C. Ry. Co., 121 S.E. 198, 92 S.C. 161. 
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the noise made is admissible,^® g-enerally opinions 
based on noise rather than observation are inadmis- 
sible.^i It has been held that an estimate of speed 
based simply on an opinion as to the force of impact 
is inadmissible,92 but it has also been held that, ir- 
respective of the size and weight of an object, its 
rate of speed may be determined from the impres- 
sion made by it on another object.®^ 

Time of forming opinion. The fact that a witness 
did not estimate the speed of a moving object at 
the moment when he saw it, but formed his esti¬ 
mate afterward, does not render his testimony in- 
competent,®^ although it may diminish its weight.®^ 

b. Form of Statement 

It fs not necessary that a witness as to speed shouid 


state hfs opinion In miles per hour, although he may do 
so; but he may apply other standards than distance 
traversed, as that of safety. 

It is not necessary that a witness as to speed 
shouid state his opinion in miles per hour,®® al¬ 
though he may do so;®^ but he may apply other 
standards than distance traversed as rclatctl to time, 
as that of safety.®® The testimony may relate to the 
speed as compared to other modes of motion,®® and 
it is usually held that it may relate to the relative 
speed of different objccts or of the sanie object at 
different times,^ although a contrary view has been 
expressed.2 Witnesses have been permilted to char- 
acterize a rate of speed as dangeroiis,^' fair,** fast,® 


90. Cal.—Bennett v Central Califor 
nla Traetton Co., 1 P.2d 47, 116 
Cal.App. 1. 

—Kuhn V. Stephenson, 161 N.B 
384, 87 Ind.App. 167. 

lowa.—^Lane v. Varlamos, 239 N.W. 
689. 213 lowa 796. 

Bstimate partly l>ased on nolsa 

held not Inadmisslble.—^Hamilton v. 

De Camp, 244 P. 1067, 120 Kau. 646. 

91, Del.—Law v. Gallegher, 197 A. 
479, 9 W.W.Harr. 189. 

Ky.—Challlnor v. Axton, 64 S.W.2d 
600, 246 Ky. 76, 

Mlch.—Park v. Gaudio, 281 N.W. 665, 
286 Mich. 133—Wright v. Crane, 
106 N.W. 71, 142 Mich. 608. 

42 C.J. p 1226 note 86. 

Quallflcatlon of ordinary witness to 
testify as to speed on basis of 
noise see 5 499 c InfTa. 

93. Mich.—^Hinderer v. Ann Arbor 
K. Co., 211 N.W. 734, 735, 237 
Mich, 232, clting Corpna Jtixls. 

22 C.J. p 668 note 76 [d]. 


93. Ga.—Hali v. Slaton, 144 S.B. 
827, 38 Ga.App. 619, reversed on 
other grounds Slaton v. Hali, 148 
S.B. 741, 168 Ga 710, 73 A.L.R. 
891, opinion conformed to Hali v. 
Slaton, 149 S.E. 306, 40 Ga.Apo. 
288. 

Qualiheation of ordinary witness to 
testify as to speed on basis of 
impression xnade see § 499 c infra. 
Opinion of Injnred party on speed 
of traln, based on the way it struok 
him, was admissible.—^Western & A. 
R. R. V. Thompson, 144 S.E. 831, 38 
Ga.App. 699. 

9t Ga—^Bngle v. Plnch, 140 S.E. 
632, 87 Ga.App. 389, oonforming 
to answer to certlfled questlons 
139 S.E. 868, 166 Ga 181. 

Mass.—Copithom v. Boston & M. R. 

R*i 86 N.E.2d 264, 309 Mass. 363. 
22 C.J. p 672 note 14. 

Opinion held not foxnud trom ra. 
vlew of occurrenca—Humphriea v 
lioulsiana Ry. & irr. Co. of Texas’ 


Tex.Com.App., 291 S.W. 1094, ro- 
verslng Loulsiana Ry. & Nav. Co. of 
Texas v. Humphnes, Civ.App., 286 
S.W. 869. 

9B. Mo.—Dalton v. United R. Co. 
114 S.W. 661, 134 Mo.App. 392 

96. Ala.—^Davls v. Smitherman, 96 
So. 208, 209 Ala. 244. 

Cal.—Bennett v. Central California 
Traction Co., 1 P.2d 47, 115 Cal. 
App. 1. 

Conn.—Shea v. Hemming, 115 A. 686, 
97 Conn. 149. 

Va—Davis V. Powell, 125 S.E. 751, 
140 Va. 649, 142 Va. 711, rehear- 
ing denied 128 S.E, 242, 142 Va. 
711. 

22 C.J. p 669 note 81. 

Pennis slble fonns of expression 

(1) Statement that vehicle was 
'going like hell,»' or *like a bat out of 
hell,” was admissible.—Hartman v, 
Fleming, Mo., 264 S.W. 873. 

(2) Other expressions see Torres v, 
Vidal, 28 Puerto Rlco 916. 


97. Ala.—^Davls v. Smitherman, 96 
So. 208, 209 Ala 244. 

Kan.—^Birdsong v. Meyers, 40 P.2d 
480, 141 Kan. 140—Hamilton v. De 
Camp, 244 P. 1057, 120 Kan. 645. 
Mass.—Gould v. Boston & M. R. R., 
184 N.B. 449, 282 Mass, 160. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
McLean, Civ.App., 241* S.W. 1072, 
reversed on other grounds, Com. 
App., 263 S.W. 248. 

Va.—^Morgan v. Atlantic Coast R, 
Co., 118 S.E. 233, 136 Va. 394. 
Wash,—Girardi v. Union High School 
Dlst No. 1, Skagit County, 93 P. 
2d 298, 200 Wash. 21. 

22 C.J. p 669 note 82. 

98. Wash.—^McKinney v. City of Se- 
attle, 246 P. 913, 916, 139 Wash. 
148, clting Ooxxkus Jtixls. 

22 ’C.J. p 669 note 83. 

99. Ala—Kansas City, M. & B R. 

412 ®® Ala 

22 C.J. p 569 note 78. 
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1- Cal.—Dawson v. Sitn Dh go Rler- 
trlc Ry. Co., 255 P. 215, S2 Cal. 
App. 141. 

Mass.—Sax v. Ilorn. 174 N.K. 673, 
274 Maaa. 428. 

22 C.J. p 569 note 79. 

OaloTaatlon not permitted 
After evidenco a.a to tho spe**d of 
two objecta haa bt*on adrnittod in ovi- 
dencc, a witne.«a ahouid n»»t Im* per¬ 
mitted to state which waa gouiK fftat- 
er, as thia was aimply a tiunter of 
calculation within th»* jury*« prov- 
incc.—Alahama Power Cm. v. Ariuour 
& Co., 92 «o. 111, 2M7 Ala. 15. 

2. Ind.—Citissena’ St. II, Co. v. Spahr, 
33 N.K. 4t6. 7 Tml.App. 23. 

lowa—Seager v. Koater, 169 N.W. 

681, 185 lowa 32. 

22 C.J. p 569 note 80. 

3. T^.—Tioekhart v. I-itehfenthaler. 
46 Pa. 151, 

22 C?.J. p 57« note 84. 

4. in.—Treidenrei<'h v. Uremner, 176 
Ill.App. 230, athrined x.K 275. 
220 III. 439. 

5. Aln,—Davia v, Smitherman, 96 S*t. 
208, 209 Ala, 244—Ala hama fSreni 
Southern R. Co. v. Molett«>, 9;i So. 
644, 207 Aln. 624—Hlttea v. l/iu- 
rendlne, 84 So. 780, 17 Ala.App, .35«. 

D.C.—Smith V, Doyle. 9S K2d 311, 69 
App.D.C. 60, 

Md,—State V. United Ry«. RJe«*trie 
Co. of Baltimore, n5 A. 109, 139 
Md. 306. 

S.C.—Nelaon v, Charleaton & W. C. 

Ry. Co., 121 S.K. 19«. 92 S.t\ 151. 
Wis.—Gerbing v. McDonald, 229 K.W. 
860, 201 Wla, 214, foUowed in 229 
N.W. 864, 201 Wis. 222. 

22 C.J. p 670 note «6—42 C.J. p 
122$ note 91. 

SteiUar stat«n«ats held admissible. 
in.—McKenna v. Chlcago City Ry. 

Co., 129 N.B. 814, 296 III, 314. 

N.J.—Baus V. Trenton & Men^er 
County Traction Corporation, 131 
A. 92, 102 N.J.Law 1 , atUrmed 1 S 4 
A. 916, 102 N.J.Iaw 712. 
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full,® high,'^ just running,8 mighty fast,^ moderate, 
pretty fast,^! pretty good rate,^^ rapid,i3 real fast,^^ 
reckless,^^ slow,i® swift,^*^ too fast,^® unusual,^® 
usual,^® or very fast.^l Such expressions are, how- 
ever, mere expressions of comparative opinion 
meaning little in law,22 and according to some au- 
thorities, are inadmissible unless the witness shows 
more definitely what he means thereby.23 It has 
been held that a witness should not be allowed to 
testify that a vehicle was traveling “at a terrible 
speed,”24 «as fast as it could,”26 or “as fast as a 
man running,”26 or that its speed was unreason- 
able,27 not reckless,28 or sufl&cient to enable it to 
reach a certain point before another vehicle.^^ So, 
also, testimony that one was “concemed” or fright- 
ened by the speed of a vehicle should be excluded.30 
Also, it has been held that the testimony of a wit¬ 


ness that a car was being driven “ever so much 
faster” than cars were “commonly” driven in a cer¬ 
tain place is not admissible but it has also been 
held proper to permit a witness to state he had seen 
other cars in the same locality traveling at a fast 
rate of speed and had never seen any traveling fast¬ 
er than the car in question was traveling.32 

c. QuaMcation of Witn^ 

As a general rule, an estimate of the speed of a 
moving object may be glven by any observer of reason- 
able Intelllgence and ordinary experlence, or, as other-. 
wise stated, by any observer wfth knowledge of time 
and distance. 

The qualification of a witness to estimate the 
speed of a moving object is a preliminary question 
to be passed on by the court before his testimony is 


6. Tex.—Beaumont Tract. Co. v. Dil- 
worth, Civ.App., 94 S.W. 352. 

22 C.J. p 570 note 87. 

7. Waah.—Sears v. Seattle Cons. St. 
R. Co., 33 P. 389, 1081, 6 Wash. 
227. 

22 C.J. p 570 note 88. 

8. 111.—Heidenreich v. Bremner, 176 
I11.APP. 230, afflrmed 103 N.E. 275, 
260 111. 439. 

9. 111.—TrzetiatowsM v. Evening 
American Pub. Co., 185 111.App. 
451. 

XO. Mo.—^Hartman v. Fleming, 264 S. 
W. 873. 

11. Ind.—^Vanosdol v. Henderson, 22 

N.E.2d 812, 816, 216 Ind. 240, 

citing Corpus Jnrls. 

22 C.J. p 570 note 90. 

12. Ark.—Little Hock R. & Electric 
Co. V. Green, 93 S.W. 762, 78 Ark. 
129. 

13. Md.—Eyerly v. Baker, 178 A, 
691, 168 Md. 599. 

Va.—Davis v. Powell, 126 S.E. 761, 
140 Va. 649, 142 Va. 711, rehear- 
ing denied 128 S.E. 242, 142 Va. 
711. 

22 C.J. p 670 note 92. 

14. Ky.—Consolidated Coach Corpo¬ 
ration V. Earls' Adm'r, 94 S.W.2d 
6, 263 Ky. 814. 

15. Nev.—Sherman v. Southern Pac. 
Co., 111 P. 416, 116 P. 909, 33 Nev. 
385, Ann.Cas.l914A 287. 

Tex.—Galveston, R. & S. A. R. Co. 
V. Wesch, Civ.App., 21 S.W. 62. 

16. Ala.—^Davis v. Smitherman, 96 

So. 208, 209 Ala. 244—^Alabama 

Great Southern R. Co. v. Molette, 
93 So. 644, 207 Ala. 624—Hines v. 
Laurendine, 84 So. 780, 17 Ala.App. 
350. 

Md.—State v. United Rys. & Electric 
Co. of Baltimore, 115 A. 109, 139 
Md. 306. 

22 C.J. p 670 note 94. 


17. Conn.—Shea v. Hemming, 116 A. 
686, 97 Conn. 149. 

Ky.—Consolidated Coach Corporation 
V. Earls' Adm*r, 94 S.W.2d 6, 263 
Ky. 814. 

22 C.J. p 570 note 95. 

18. S.C.—^Nelaon v. Charleston & W. 
C. Ry. Co., 121 S.E. 198. 92 S.C. 
161. 

19. Or.—^Macchi v. Portlsind R. 
Light & Power Co., 148 P. 72, 76 
Or. 216. 

22 C.J. p 570 note 96. 

Faster than nsmal 

Cal.—Dawson v. San Diego Electric 
Ry. Co., 266 P. 216, 82 Cal.App. 
141. 

Tex.— Hines v. Kelley, Civ.App., 226 
S.W. 493, reversed on other 
grounds, Com.App., 252 S.W. 1038. 
90. Ark.—Little Rock R. & Electric 
Co. V. Green, 93 S.W. 762, 78 Ark. 
129. 

XTot faster thaa nsual 
Waah.—McKinney v. City of Seattle, 
246 P. 913, 139 Wash. 148. 

21. Cal.—^Bennett v. Central Cali- 
fomia Traction Co., 1 P.2d 47, 116 
Cal.App. 1. 

Mo.—State ex rei. Shaw Transfer Co. 
V. Trimble, 260 S.W. 384, auash- 
Ing certiorari Burke v. Shaw 
Transfer Co., 248 S.W. 449, 211 Mo. 
App. 363. 

22 C.J. p 570 note 98—42 C.J. P 1226 
note 92. 

22. Cal.—Bates v. Escondido Union 
High School Dist. of San Diego 
County, 48 P.2d 728, 9 Cal.App.2d 
43. 

23. Ky.—^Teague v. Princeton Ice & 
Storage Co., 266 S.W. 611, 206 Ky. 
231. 

Neb.—^Baldwin v. Omaha & C. B. St. 
Ry. Co., 181 N.W. 626, 106 Neb. 
614. 

42 C.J. p 1226 note 98. 

Statement held objeotloxiahie 

Statement that car was going ‘*aw- 
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ful fast** was objectionable as con- 
clusion.—^Morgan v. Maunders, Tex. 
Civ.App., 87 S.W.2d 791, error dis- 
missed. 

Statement held wlthont probative 
foroe 

(1) Answer of witness that auto- 
mobile was going fast was merely a 
conclusion of the witness, having no 
probative force, where no fact was 
stated upon which to base it.—Bibb 

V. Grady, Mo.App., 281 S.W. 1020. 

(2) Where the speed of a train is 
shown by a train record made by 
the conductor at the time, as at a 
certain rate per hour, testimony of 
a witness that the train was running 
very fast but not fixing any Stand¬ 
ard by which the speed could be es- 
timated is Immaterial.—^Keiser v. Le- 
hlgh Valley R. Co., 61 A. 903, 212 Pa. 
409, 108 Am.S.R. 872. 

24. 111.—Chicago City R. Co. v. 
Wall, 93 IlLApp. 411. 

22 C.J. p 670 note 99. 

25. 111.—Pfeiffer v. Chicago City R. 
Co., 96 111.App. 10. 

22 C.J. p 670 note 1. 

26. lowa.—Livingstone v. Dole, 167 
N.W. 639, 184 lowa 1340. 

22 C.J. p 570 note 2. 

27. Ohio.—Tyler v. Hocking Valley 
Ry. Co., 162 N.B. 623, 28 Ohio 
App. 88. 

W. Va.—Colebank v. Standard Garage 
Co., 84 S.E. 1051, 75 W.Va. 889. 

28. Md.—^Newman v. Stocker, 167 A. 
761. 161 Md. 562. 

29. Ala.—Hines v. Laurendine, 84 
So. 780, 17 Ala.App. 360. 

30k Mass.—^Beaucage v. Mercer, 92 
N.E. 774, 206 Mass. 4^2, 138 Am.S. 
R. 401. 

31. Mich.—Grand Rapids v. Crocker, 
189 N.W. 221. 219 Mich. 178. 

32. Cal.—Scragg v. Sallee, 140 P. 
706, 24 CaLApp. 133. 
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received.3S A witness offered to estimate the speed 
of a xnoving object®^ within the common observa- 
tion of men in the everyday affairs of life,^® such 
as a motor vehide,*® Street car,37 or train,®» is not 
required to have any special skill or expert train- 


ing, unless, according to one view, he attcmpts to 
fix the rate of speed at so many miles per hour.39 
As a general rule, an estimate of the speed of such 
moving objects may be given by any observer of 
reasonable intelligence and ordinary experience.^o 


33. lowa.—^Klaaren v. Shadley, 247 
N.W. 301, 215 lowa 1043. 

Tex.—St. Louls, B. & jM. Ry. Co. v. 
McLean, Com.App., 263 S.W. 248, 
reversing, Clv.App., 241 S.W. 1072. 
Xt l8 not always easential for the 
witness to state his previous experi- 
ence before testifying, although it is 
the better practice for him to do so. 
—^Hlcks V. Love, 161 S.H. 394, 201 N. 
C. 773. 

34. Ala.—^Alabama Power Co. v. Ed- 
wards, 121 So. 643, 219 Ala. 162. 

Ky.—-Wilder v. Cadle. 13 S.W.2d 497, 
227 Ky. 486. 

Mlch.—Luttenton v. Detrolt, J. & C. 

Ry., 176 N.W. 668, 209 Mich. 20. 
Mo.—^Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

N.C.—Hicks V. Love, 161 S.E. 394, 201 
N.C. 773. 

Tex.—^Debes v. Greenstone, Clv.App., 
260 S.W. 211—SchafC v. Moss, Civ. 
App., 219 S.W. 648, dismlssed for 
want of jurlsdiction. 

Wash.—Girardi v. Union High School 
Dist. No. 1, Skagit County, 93 P.2d 
298, 200 Wash. 21. 

22 C.J. p 670 note 5. 

35. Md.—Peoples Urug Stores v. 
Windham, 12 A.2d 632, 178 Md. 
172. 

sa U.S.—^Leadbetter v. Glaisyer, C. 
C.A.Or., 44 F.2d 360—^Nussbaum v. 
Atlas Laundry Co., C.C.A.Ohlo, 10 
P.2d 363—^Denver Omnibus & Cab 
Co. V. Krebs, Colo., 256 F. 643, 166 
C.C.A. 611. 

Ala.—^Bdwards v. Barnest, 94 So. 698, 
208 Ala. 639. 

Cal.—Jordan v. Great Western Mo- 
torways, 2 P.2d 786, 213 Cal. 606 
—^Bowman v. Motor Transit Co„ 
284 F. 443, 208 Cal. 652. 

Colo.—Larson v. Long, 219 P. 1066, 
74 Colo. 162. 

111.—Koch V, Pearson, 219 111.App, 
468. 

lowa.—Teufel v. Hayes, 196 N.W. 

1022, 197 lowa 340. 

Ky.—Bowling Green-Hopkinsville 

Bus Co. V. Edwards, 69 S.W.2d 684, 
248 Ky. 684. 

Md.—Waltring v. James, 111 A. 126, 
136 Md. 406. 

Mass.—^Davidson v, Beacon Hili Taxi 
Service, 180 N.B. 603, 278 Mass. 
640. 

Mich.—Stehouwer v. Lewls, 227 N.W. 
769, 249 Mich. 76, 74 A.L.R. 844— 
Jones V. Detrolt Taxlcab & Trans¬ 
fer Co., 188 N.W. 394, 218 Mich. 
673—^Luttenton v. Detrolt, J. & C. 
Ry., 176 N.W. 668, 209 Mich. 20. 
Mo.—Messer v. Gentry, 290 S.W. 
1014, 220 Mo.App. 1294—^Burke v. 
Shaw Transfer Co., 243 S.W. 449, 


211 Mo.App. 353, certiorari auashed 
State ex rei. Shaw Transfer Co. v. 
Trimble, Sup., 250 S.W. 384 —Plach 

V. Ball, 240 S.W. 465, 209 Mo.App. 
389. 

Neb.—Mierendorf v. Saalfeld, 296 N. 

W. 901, 138 Neb. 876—Carnes v. 
Deklotz, 291 N.W. 490, 137 Neb. 
787—^Knoche v. Pease Grain & Seed 
Co., 277 N.W. 798, 134 Neb. 130— 
Bergendahl v. Rabeler, 276 N.W. 
673, 133 Neb. 699—Serratore v. 
Miller, 267 N.W. 169, 130 Neb. 908 
—^Patterson v. Kerr, 254 N.W. 704, 
127 Neb. 78—^Miller v- Central Taxi 
Co., 193 N.W. 919, 110 Neb. 306. 

N.C.—Jones v. Bagwell, 177 S.E. 170, 
207 N.C. 378. 

Okl.—Eughlin v. Pittsburgh County 
Ry. Co., 36 P.2d 32, 169 Okl. 106, 
94 A.L.R. 1180. 

Or.—^Archer v. Gage, 270 P. 521, 126 
Or. 632. 

Tex.—Giannukes v. Sflris, 81 S.W.2d 
999, 126 Tex. 354, reversing Gian- 
nukos V. Sflris, Civ.App., 61 S.W.2d 
763—^Zepeda v. Moore, Civ.App., 
163 S.W.2d 212—Lightsey Black & 
White Cab Corporation v. Little- 
fleld, Civ.App., 48 S.W.2d 766, er¬ 
ror refused—Debes v. Greenstone, 
Civ.App., 260 S.W. 211—Merchants' 
Transfer Co. v. Wilkinson, Civ. 
App., 219 S.W. 891, dismissed for 
want of jurisdiction. 

Wis.—Kaboth v. Schrewe, 247 N.W. 

836, 211 Wis. 280. 

42 C.J. p 1226 note 79. 

37. Neb.—Oakes v. Omaha & C. B. 
St. Ry. Co., 178 N.W. 758, 104 
Neb. 788. 

3ft. Ala.—Payne v. Roy, 90 So. 605, 
206 Ala. 432. 

Ky.—Chesapeake & O. Ry. Co. v. 
Prater’s Adm'x, 106 S.W.2d 626, 269 
Ky. 174. 

Mass.—Copithom v. Boston & M, R. 

R. , 35 N.E.2d 264, 309 Mass. 363. 
Pa.—Muehlhof v. Reading Co., 162 

A, 827, 309 Pa. 17. 

S.C.—^Moore v, Southern Ry. Co., 161 

S. E. 525, 163 S.C. 342, reversed on 
other grounds Southern Ry. Co. v. 
Moore. 62 S.Ct. 38, 284 U.S. 681, 76 
L.Ed. 503. 

Tex.—^Humphries v. Louisiana Ry. & 
Irr. Co. of Texas, Com.App., 291 S. 
W. 1094, reversing Louisiana Ry. 
& Nav. Co. of Texas v, Humphries, 
Clv.App., 285 S.W. 869—Texas & 
P. Ry. Co. V. Edwards, Civ.App., 21 
S.W.2d 764, reversed on other 
grounds, Com.App., 36 S.W.Bd 477 
—Hines V. Kelley, Civ.App., 226 S. 
W. 493, reversed on other grounds, 
Com.App., 262 S.W. 1033. 
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Wash.—Bennington v. Northern l^ac. 

Ry. Co., 192 P. 1073, 113 Wash. 1. 
22 C.J. p 670 note 5. 

39. Md.—Peoples Drug Stores v. 
Windham, 12 A.2d 532, 17S Md, 172 
—Hopper McGaw & Co. v. Kelly, 
125 A. 779, 14.5 Md. 161—State v. 

! United Rys. & Electric Co. of 
Baltimore, 115 A. 109, 139 Md. 306. 

40. U.S,—Leadbetter v. Glaisyer, C. 
C.A.Or., 44 F.2d 350. 

Cal.—Periy' v. McLaughlin, 297 P. 
554, 212 Cal. 1. 

Colo.—Larson v. Long, 219 P. 1066, 
74 Colo. 152. 

Conn.—Fitzpatrick v. Cinitis, 139 A. 
639, 107 Conn. 91. 

Del.—Law v. Callegher, 197 A. 479, 
9 W.W.Harr. 1S9. 

Kan.—Kelly v. Vuklich, 2o$ p. «gt, 
111 Kan. 199. 

Ky.—Wilder v. Cadle. 13 S.W.2d 497. 
227 Ky. 486. 

Tex.—Giannukes v. Sflris, 81 S.W.2d 
999. 125 Tex. .354, reversing (Ji.nn- 
nukos V. Sflris. t'iv,.V|>p., 51 S.\V.2d 
753—Dfdies v. Greenstone, Civ.App., 
260 S.W. 211. 

22 C.J. p 570 note 6 [e]—J2 C.J. p 
1225 note 80. 

Person of ordinary inteXllgonce is 
presnmed oompsts&t to expr»*Ks (»pin- 
ion as to speed of autoinobile,—Xus.s- 
baum v. Atlas I^aundry Co., C.<\A. 
Chio, 10 F.2d .353. 

Other expressions of mle 

(1) Speed may be tt^stlfied to by 
any one who has frefiuently nbserved 
it.—Alabama Power v. Md\^'ard.s, 
121 Ro. 543, 219 Ala. 162-- Alal*ama 
Great Southern U. <^>. v. Molet te, 93 
So. 644, 207 Ala. 624. 

(2) Any intelUgent person a»**-us- 
tomed to observing movmg olO»*ets 
can testify to the speed of iin uuio- 
mobile or train, 

Or.—John.Mon v. Underwottd. 203 P. 
870, 102 Or. 6S0. 

Pa.—Muehlhof v. Ueading Co.. 162 
A. 827, 309 Pa. 17. 

<3) Any person of ordinary intelli- 
gonce is competent to testify n» the 
speed of vehitdes observed by hmi, 
—Merchunts’ Transfer <V». v. Wllkiu- 
son, Tex.Civ.App,, 219 S.W. K91. dis¬ 
missed for want of jurisdietiun. 

(4) An observer of ordinary In- 
telligenco, having some knowledge 
as to the speed of autcmiobtles gen- 
orally, may testify.—Ituwling (irerij- 
Hopklnsville Bus ('o. v, Edwards, 
69 S.W.2d 684, 248 Ky. 6b4. 

(6) Any witness quaUfled by ob- 
servation and experience, expert or 
nonexpert, can testify to speed of a 
moving automobile which he has ob- 
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or, as otherwise stated, by any observer with knowl- 
edge of time and distance.^i An observer not in 
any way qualified to estimate the speed of a mov- 
ing object will not be permitted to testify,^^ as 
a general rule, a witness who observed the moving 
object in question will be permitted to estimate its 
speed if he possesses some knowledge or experience, 
however slight, which will enable him to form an 


opinion.'^^ A witness’ claim to knowledge may be 
accepted as a prima facie qualification.*^^ It must 
also be shown that the witness was in a position to 
know the speed of the moving object in question ei- 
ther through direct observation or other sensory ex¬ 
perience, and according to some authorities his 
opinion or estimate may be rejected because of in- 
sufficient opportunity for observation,while ac- 


served.—^Peoples Drug Stores v. 
Windham, 12 A.2d 532, 178 Md. 172. 

(6) Any witness who, within 
Judge's discretion, understands oath 
and possesses sufficient knowledge 
and intelligence regarding pomt, may 
testify as to a motor vehicle*s speed. 
—^Davidson v. Beacon Hlll Taxi Serv¬ 
ice, 180 N.B. 503. 278 Mass. 540. 

(7) Persons of intelligence and oh- 
servation may testify as to the speed 
of a moving automohlle.—^Enghlin v. 
Pittsburg County Ry. Co., 86 P.2d 32, 
169 Okl. 106, 94 A.L..R. 1180. 

41- Ky.—Wilder v. Cadle, 13 S.W.2d 
497, 227 Ky. 486. 

Mich.—Lullenton v. Detrolt, J. & C. 

Ry., 176 N.W. 568, 209 Mich. 20. 
Neb.—Mierendorf v. Saalfeld, 295 N. 
W. 901, 138 Neb. 876--Cames v. 
Deklotz, 291 N.W. 490, 137 Neb. 
787—^Knoche v. Pease Grain & 
Seed Co., 277 N.W. 798. 134 Neb. 
130—Bergendahl v. Rabeler, 276 N. 
W. 673, 133 Neb. 699—Serratore v. 
Miller, 267 N.W. 159, 130 Neb. 
908—Patterson v. Kerr, 254 N.W. 
704, 127 Neb. 73—Miller v. Central 
Taxi Co., 193 N.W. 919, 110 Neb. 
306—Oakes v. Omaha & C. B. St. 
Ry. Co., 178 N.W. 758, 104 Neb. 
788. 

22 C.J. p 572 note 11. 

42. Ala.—Houston v. Smith, 141 So. 

264, 25 Ala.App. 76. 

111.-—Barnett v. Levy, 213 IlLApp. 129 
—Grudzinski v. Chicago City R. 
Co., 166 IlLApp. 162. 
lowa.—Seager v. Foster, 169 N.W. 

681, 186 lowa 32, 8 A.L.R. 690. 
Ky.—Teague v. Princeton Ice & Stor- 
age Co., 266 S.W. 611. 206 Ky. 231. 
Mo.—Priebe v. Crandall, App., 187 S. 
W. 605. 

Tex.—St. Louis Southwestem Ry. 
Co. of Texas v. Osbome, Civ.App., 
270 S.W. 932. 

22 C.J. P 671 note 6. 

WitxLess who dlBclaims ablUty to 
form an opinion as to the speed of a 
moving object should not be permit¬ 
ted to guess. 

Mo.—Qorman v. Pranklln, 117 S.W.2d 
289. 

Pa.—Wenhold v. 0’Dea, 12 A.2d 115, 
338 Pa. 33. 

22 C.J. p 671 note 6 [b]. 

Witness observing speedoxneter in 
a moving vehicle may testify as to 
its speed even though he disclaims 
ability to estimate speed.—^Living- 


stone V. Dole. 167 N.W. 639, 184 lowa 
1340—22 C.J. p 671 note 7. 

Witness who does not know orfli- 
nary rate of speed of a Street car on 
a particular route is not competent 
to testify that a car on a particular 
occasion on that route was run at an 
extraordlnary rate of speed.—^Verrone 
V. Rhode Island Suburban R. Co., 62 
A. 612, 27 R.L 370, 114 Am.S.R. 41. 

Estimate based on false and un- 
reasonable assumption of fSLcts 
should be stricken from the testi- 
mony.—Dashell v. Jacoby, 120 A. 761, 
142 Md. 330. 

43. U.S.—Canadian Pac. Ry. Co. v. 

Slayton, C.C.A.Vt.. 29 F.2d 687. 
Ala.—Taylor v. Lewis, 89 So. 581, 
206 Ala. 338. 

lowa.—^Becvar v. Batesole, 256 N.W. 
297, 218 lowa 868. 

Ky.—Rose v, Bdmonds, 111 S.W.2d 
427, 271 Ky. 36. 

Mich.—Jenks v. Ingham County, 286 
N.W. 93, 288 Mich. 600—Stehou- 
wer V. Lewis, 227 N.W. 769, 249 
Mich. 76, 74 A.L.R. 844—Zylstra v. 
Graham, 221 N.W. 318, 244 Mich. 
319, affirmed 224 N.W. 343, 246 
Mich. 91. 

Mo.—Jones v. St. Louis-San Francis- 
co R. Co., 220 S.W. 484—^Brown v. 
Alton R. Co., App., 151 S.W.2d 727 
—Brown v. Alton R. Co., App., 132 

S. W.2d 713, record quashed on oth¬ 
er grounds, State ex rei. Alton R. 
Co, V. Shain, Sup., 143 S.W.2d 233. 

Neb.—Sterns v. Hellerich, 264 N.W. 
677, 130 Neb. 251. 

N.H.—McCarthy v. Souther, 137 A. 
445, 83 N.H. 29. 

N.T.—Parsons v. Syracuse, B. & N. 

T, R. Co., 117 N.Y.S. 1068, 133 App. 
Div. 461. 

S.D.—^Morton v. Holscher, 243 N.W. 
89, 60 S.D. 60. 

Wash.—^Nicktovich v. Olympie Motor 
Transit Co., 272 P. 736, 160 Wash. 
278. 

Wis.—Gerbing v. McDonald, 229 N. 
W. 860, 201 Wis. 214, followed in 
229 N.W. 864, 201 Wis. 222^. 

Witness’ experience affecte welght 
and not competency of his testimony. 
—Jordan v. Great Western Motor- 
ways, 2 P.2d 786, 213 Cal. 606. 

Fonrteen-year-old hoy held quall- 
fied. 

Mass.—^Mahoney v. Goech, 141 N.B. 
605, 246 Mass. 567. 

Mich.—Tyler v. Weed, 280 N.W. 827, 
285 Mich. 460. 


Mo.—Messer v. Gentry, 290 S.W. 1014, 
220 Mo.App. 1294. 

Mere faot that person has rldden 
on Street cars for a good many years 
does not qualify him. 

111.—Grudzinski v. Chicago City R. 

Co., 166 IlLApp. 152. 

Mo.—Campbell v. St. Louis & Sub¬ 
urban R. Co., 76 S.W. 86, 176 Mo. 
161. 

Evldence that witness observed 
speedomerters of cars in which he 
was riding to show qualificatlon to 
express opinion on speed was errone- 
ously excluded, on ground that speed- 
ometers might have been Inaccurate. 
—Shulman v. Roseth Corporation, 238 
N.Y.S. 676, 227 App.Div. 577. 

44. Mo.—Tinkle v. St. Louis & S. F. 
R. Co., 110 S.W. 1086, 212 Mo. 446. 

22 C.J. p 672 note 10. 

Witness previonsly givlng confllct- 
Ing testimony as to speed may nev- 
theless testify thereon.—^Bngle v. 
Finch, 140 Sn03. 632, 87 Ga.App. 389, 
c6nforming to answer to certifled 
questions 139 S.B. 868, 165 Ga. 131. 

45. lowa—^Klaaren v. Shadley, 247 
N.W. 301, 216 lowa 1043. 

Neb.—^Mierendorf v. Saalfeld, 295 N. 
W. 901, 138 Neb. 876—Knoche v. 
Pease Grain & Seed Co., 277 N.W. 
798, 134 Neb. 130—^Mathieson v. 
Omaha St. R. Co., 92 N.W. 639, 3 
Neb. (Unofe.) 743. 

Pa.—Laubach v. Colley, 129 A. 88, 

22^aj. p 5T1 note 8—42 C.J. P 1226 
note 82. 

Xt is ootLrt’8 provlnce to decide 
whether witness has shown himself 
to be in such a position that he could 
have formed an estimate.—^Louisiana 
Ry. & Nav. Co. of Texas v. Hum- 
phreys, Tex.Clv.App., 285 S.W. 869, 
reversed on other grounds Hum- 
phrles V. Louisiana Ry. & Irr. Co. of 
Texas, Com.App., 291 S.W. 1094. 
Xntoxlcatlon of witness not shown 
Tex.—Holton v. Hutchinson, Civ. 
App., 90 S.W.2d 1103. 

Object held snfficlently IdentlfLed 
to admit testimony regarding its 
speed.—^Hlcks v. Love, 161 S.E. 894, 
201 N.C. 773. 

Witness permitted to state he ob¬ 
served speed of moving object.—^At¬ 
lantic Pacific Stages v. Yandle, 140 
So. 603, 224 Ala. 481. 

46. Ky.—^Bowling Green-Hopklns- 
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cording to other authorities the slightness or inade- 
quacy of his opportunity for obseryation affects the 
weight rather than the competency of his testi- 
mony,^'^ and his opmion or estimate is admissible in 
evidence where he had some opportunity for obser- 
vation, even though it was limited.^^ A witness is 
not rendered incompetent to testify as to speed by 
reason of the fact that his judgment is based on 
knowledge gained through feeling^S or hearing,50 
rather than on sight. Although the contrary has 
been held in the case of a qualified witness,it 
has been held that a nonexpert witness cannot give 


an opinion of the speed of a motor vehicle based 
solely on observation of skid marks.®^ It has also 
been held that an ordinary witness is not qualified 
to testify as to the speed of a vehicle at the time 
of a collision, solely on the basis of the damage.53 

§ 500. - Time and Duration 

A lay witness may be permitted to estfmste time, 
but generally nonexperts shouid not be permitted to tes¬ 
tify as to what Is a reasonable time for the perfcrmance 
of a certain act. 

A lay witness may bc permitted to mako an esti¬ 
mate of time.54 Thus, a lay witness may be per- 


vllle Bus Co. V. Bdwards, 59 S.W. 
2d 584, 248 Ky. 684. 

Mass.—^Davidson v. Beacon Hill Taxi 
Service, 180 N.B. 503, 278 Mass. 
540. 

Mich.—^Hinderer v. Ann Arbor R. Co., 
211 N.W. 734, 237 Mich. 232. 
“Ordlnarily, the witness' opportu¬ 
nity for observingr the speed of a 
moving object and the extent of his 
observation go to the weight of his 
testimony and not its competency, 
but unless he had sufficient oppor¬ 
tunity to observe the speed his testi¬ 
mony is incompetent.*’—Chesapeake 
& O. Ry. Co. V. Prater's Adm'x, 106 
S.W.2d 625, 626, 269 Ky. 174. 

Wltiiess who saw vaMclo ‘^Jnst bm 
It struclc»* is not entltled to glve 
opinion as to its speed.—^Koch v. 
Lynch, 141 N.B. 677, 247 Mass. 469. 
Opportunity held sufflclent 
Mass.—^Nicholeis v. Lewis Pumiture 
Co., 198 K.B. 753, 292 Mass. 500. 
Mich.—Faulkner v. Payne, 157 N.W. 
566, 191 Mich. 263. 

47. Ala.—Jack Cole, Inc., v. Walker, 
200 So. 768, 770, 240 Ala. 683, cit- 
ing Corpus Juris. 

Mo.—Plach V. Ball, 240 S.W. 465, 
209 Mo.App. 389. 

Neb.—Serratore v. Miller, 267 N.W. 
159, 130 Neb. 908—^Patterson v, 

Kerr, 254 N.W. 704, 127 Neb. 73. 
Tex.—^Humphries v, Louisiana Ry. & 
Irr. Co. of Texas, Com.App., 291 
S.W. 1094, reversing Louisiana Ry. 
& Nav. Co. of Texas v. Humphries, 
Civ.App., 286 S.W. 869. 

Vt—Bianchi v. Millar, 111 A. 624, 
94 Vt 378. 

Wash.—^Hines v. Poster, 6 P.2d 697, 
166 Wash. 165—^Nicktovich v. 
Olympie Motor Transit Co., 272 P. 
736, 160 Wash. 278. 

42 C.J. p 1226 note 84. 

48. Ala.—^Jack Cole, Inc., v. Walker, 
200 So. 768, 240 Ala. 683. 

lowa,—^Albert v. Maher Bros. Trans¬ 
fer Co., 243 N.W. 661, 216 lowa 197. 
Md.—Jackson v. Leach, 162 A. 813, 
160 Md. 139. 

Mo.—Nixon v. Hill, 52 S.W.2d 208, 
227 Mo.App. 312—Tutie v. Ken- 
nedy, App., 272 S.W. 117. 


N.H.—Blssonnette v. Cheverette. 176 
A. 286. 87 N H. 211. 

42 C.J. p 1226 note 83. 

Objeot approaching' dlrectly 
A witness otherwise aualifled is 
not incompetent to estimate the 
speed of a moving object solely from 
the fact that it is approaching him 
directly. 

Neb.—Gerish v. Hinchey, 231 N.W. 
603, 120 Neb. 61—Lewis v. Miller, 
230 N.W. 769, 119 Neb. 766, 70 A. 
L.R. 632. 

Vt.—Bianchi v. Millar, 111 A. 524, 94 
Vt 378. 

Witness who merely saw light 
beom of vehicle approaching held 
competent to estimate speed. 

Mlnn.—^Perkins v. Chicago, M. & St. 
P. Ry. Co., 197 N.W. 768, 158 Minn. 
184. 

S.D.—Pemberton v. Prltts, 228 N.W. 
409, 66 S.D, 374. 

Vt.—Bianchi v. Millar, 111 A. 624, 94 
Vt 378. 

49. Ga.—^Western & A. R. R. v. 
Thompson, 144 S.E. 831, 38 Ga.App. 
599. 

Tex.—Schaff v. Moss, Civ.App., 219 
S.W. 548, dlsmissed for want of ju- 
rlsdlction. 

50. lowa.—Van Horn v. Burlington, 
C. R. & N. R. Co., 12 N.W. 762, 69 
lowa 33. 

22 C.J. p 672 note 12. 

Admissibility of opinion based on 
sound see S 499 a supra. 

Witness held not dualULed to es- 
tlmate in miles per hour although 
sufflciently qualified to state whether 
object was moving fast or slow.—- 
Parsons v. Syracuse, B. N. Y. It 
Co., 117 N.Y.S. 1068, 133 App.Div. 
461—22 C.J. p 671 note 9 tc]. 

61. Tex.—Southern Transp. Co. v. 
Adams, Civ.App., 141 S.W.2d 739, 
error dismissed, judgment correct 
Almost any person acqualnted with 
movements of automobiles when 
brakes are suddenly applied is com¬ 
petent to give opinion from marks 
of skiddlng and other circumstances 
as to automoblle’s speed.—Stamper 
V. Scholtz, Tex.Civ.App., 29 S.W.2d 
883, error refused. 
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Witness famlliar with handling of 
carsf who had examlned roadht*U and 
seen marks mach» by th*‘ slidmg car, 
could testify as to rate of — 

Heidner v. Germ.sobietl, 171 N.W. 208, 
41 S.D. 430. 

52l lowa.—^Ward v. Z^Tstam-k, 2S9 N. 

W. 443, 227 lowa 9IS. 

Wash.—Cb‘a«l)y v. Taylor, 28 p.2d 
796. 176 Wash. 251. 

22 C.J. p 672 note 13. 

53. Towa.—UoIuTts v. Koon.s, 296 N. 
W. Kll. 

Wash.—Cook v. SIim.Mm iMill Co., 83 
P. 410, 41 Wash. 314. 

But it has hem helil that a wit- 
nosH* a<lmls.sion that he did not know 
what speed would !»reak tiiiiher.s did 
not render inadrnis.^il»le (»pinii»n of 
speed based on dainagi* to tunbi^rs 
caused by collision.—'ilaU v. Staton, 
144 S.IC. 827. 3S Oa.App. 1,10, reversed 
on other ground.s SIaton v. Itali. 11« 
S.K. 741, 16« 71<I, 73 A.L.It. M»l, 

eonfonned to Hali v. SIaton, 149 S.K. 
306, 40 (lU.App. 2SK. 

Admissibility of opinion based on 
daxnage see $ 499 a supra. 

Auto repaizmen held not qualified 
to teslifj' as to speed on tiasis of 
damage. 

Idaho.—Paris v, Burrough.s Adding 
Mach. Co,. 2K2 V. 72, iS Iduho 310. 
lowa.—UobertK v. Ktu>ns. 296 N.W. 
811. 

54. Ala.—Southern Ily. Co. v. Sher- 
mi, 167 So. 731. 739. 232 Ala. 1S4. 
citlng Corpus Juris. 

Mo.—Pedigo V. Uoseherry, 102 S.W. 
2d 600, 340 Mo. 724. 

Approximate estlmnts of time is 
opinion evidence.—Ameri<*un Auto¬ 
mobile Ins. Co, V. Carson. Im2 So, 
219, 212 Ala. 20.7. 

Time of death of eaiimal may be 
estimated from condit Ion of carenss. 
—Board of Com‘r8 of Stokes County 
V. George, 109 S,1C. 77, 1K2 X.<\ 414. 
Time of death of humnn hein^r 
Testimony of nonexpert as to how 
long decedente had been dead when 
found, where based on facts detalled 
by witness, was held competent on 
question of which of decedent» sur- 
vlved the other, in viow of rule that 
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mitted to estimate the point of time®^ and its dura- 
tion, either generally^® or between two eventH.®*^ 
However, a witness will not be permitted to make a 
mere calculation of time which the jury is equally 
capable of making.^S While an ordinary witness 
has been permitted to state whether or not he,^^ 
or another,®® had sufficient time to perform certain 
acts, it has been held that a witness will not be per¬ 
mitted to state whether or not another individual 
had sufficient time to avoid an injury.®! A nonex- 
pert witness has been held not competent to testify 
as to the time necessary to stop a Street car;®^ and 
it has been held improper to allow a witness to state 
that a woman was not able to do her own housework 
one half of the time.®® 

Reasonahle time. It has been said that there 
might be cases in which it would be proper for 
opinion evidence to be introduced as to what would 
be a reasonable time for the performance of a giv- 
en act,®^ although this would be improper if the cal- 
culations could be made by a jury if furnished with 
the proper data.®® Accordingly, it is generally con- 
sidered that nonexperts should not be permitted to 


§ 502 

testify as to what is a reasonable time for railroad 
transportation,®® but such a statement by an experi- 
enced shipper has been held to be admissible.®*^ 

§ 501. -Value 

Generally an ordinary witness having no knowledge 
or skfll beyond that common to the communfty at large 
Is not competent to testify to value. 

Although there is authority to the contrary,®® it 
is generally held that an ordinary witness, having 
no knowledge or skill beyond that common to the 
community at large, is not competent to testify as 
to value.®® The qualifications which a witness must' 
possess to be competent to testify to value are dis- 
cussed infra § 545. 

§ 502. -Weight 

Persons famillar wIth the property In quesiion may 
estimate Its weight. 

Estimates of weight by persons familiar with the 
property or article in question are competent;*^® and 
accordingly a witness may state his opinion as to the 


non-expert may state facts and cir- 
cumstances and his opinion predicat- 
ed thereon, where question under 
consideration Is one of opinion.— 
Roherts v. Hardin, 180 S.E. 634, 180 
Ga. 767. 

55, Mo.—Chllds V. McGlrk State 
Bank, App., 2 S.W.2d 123. 

S.D.—Sprick v. Schrelner, 220 N.W. 

860, 53 S.D. 392. 

22 C.J. p 672. note 20. 

Witness’ reasons for estlmating 
that an event took place at a cer¬ 
tain time may be required to be 
stated.—^Texas Co. v. Wimberly, Tex. 
Civ.App., 213 S.W. 286, 

50W Tex.—Baker v. Oalbreath, Clv. 
App., 211 S.W. 626, dismissed for 
want of jurisdiction. 

22 C.J. p 572 note 21. 

57. Ga—Allison v. Wall, 49 S.E. 831, 
121 Ga. 822. 

22 C.J. p 673 note 22. 

58. Wash.—^Nicktovich v. Olympie 
Motor Transit Co., 272 P. 736, 150 
Wash. 278. 

59. Time to avoid beiiiff hit 

lowa—Bolce v. Des Moines City Ry. 
‘Co., 133 N.W. 667, 168 lowa 472. 

60. Plaoinsr pistol ia perso]i’s h aud 
Ark.—Benefit Ass’n of Ry. Employees 

V. Jacklin, 294 S.W. 363, 173 Ark. 
937. 

61. lowa—^Kingr v. Chicagro, R. I. & 
P. Ry. Co., 172 N.W. 268, 185 lowa 
1227. 

63. Aia—Billlngsley v. Nashvllle, C. 
& St. L. R. Co., 68 So. 433, 177 Ala 
842. 
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03. Me.—^Kinff v. Thompson, 101 A. 
724, 116 Me. 316. 

64. Ga—Allison v. Wall, 49 S.E. 
831, 121 Ga 822. 

22 C.J. p 578 note 29. 

65. Ga—Carolina Portland Cernent 
Co. V. Zuber, 113 S.B. 813, 29 Ga 
App. 96. 

22 C.J. p 673 note 30. 

Witness held not qnalified 
Mo.—^Lion Match Co. v. Hess, App., 
268 S.W. 108. 

06. Ga—Southern Ry. Co. v. Bloch, 
90 S.B. 666. 18 GaApp. 767. 

Idaho.—^Ritchie v. Oregron Short Line 
R. Co., 244 P. 680, 42 Idaho 193, 46 
A.L.R. 909. 

Tex.—^Davls v. Pittman-Harrison Co., 
Civ.App., 249 S.W. 889. 

10 C.J. p 303 note 32—22 C.J. p 496 
notes 76, 76, p 673 note 31. 

67. Ky.—Doulsville & N. R. Co. v. 
McClintock, 162 S.W. 268, 161 Ky. 
455. 

22 C.J. p 673 note 32. 

68. Mo.—Taylor v. St. Louis & H. 
R. Co., App., 266 S.W. 499. 

09. U.S. — ^Welch V. Tennessee Val- 
ley Authority, C.C.A.Tenn., 108 P. 
2d 96, certiorari denied Welch v. 
U. S, ex rei. and for Use of Ten- 
nessee Valley Authority, 60 S.Ct. 
889, 309 U.S. 688, 84 L.Ed. 1030. 
Idaho.—Bassett v. Swenson, 6 P.2d 
722, 61 Idaho 266—Thibadeau v. 
Clarlnda Copper Mlnlngr Co., 272 P. 
264, 47 Idaho 119. 

IU.—^Mauvalsterre Drainagre & Levee 
Dlst. V. Wabash Ry. Co., 132 N.E. 
569, 299 111. 299, 22 A.L.R 944. 

161 


Ky.—Insurance Co. of North Amer¬ 
ica V. Creech Drugr Store, 76 S.W. 
2d 652, 266 Ky. 66. 

Mass.—^Jackson v. Innes, 121 N.E. 
489, 231 Mass. 658. 

Mich.—^Watrous v. Bialy’s Estate, 
192 N.W. 628, 631, 222 Mlch. 137, 
quotin? Oorpns Jaxls. 

Mo.—Dee v. Allen, App., 120 S.W.2d 
172, 174, cltlns Corpus Juris. 

N.J.—Hopper v. Public Service Co- 
ordlnated Transport, 177 A. 430, 
114 N.J.Law 468. 

N.T.—^Berkowitz v. lorizzo, 174 N.T. 
S. 719, 106 Misc. 489. 

N.D.—Hedrlck v. Stockgrowers’ Cred¬ 
it Corporation, 260 N.W. 639, 64 
N.D. 101—Hellstrom v. First Guar- 
anty Bank, 209 N.W. 379. 386, 64 
N.D. 322, citingr Corpus Juris. 

Pa.—^Pantozzi v. Schappert, 192 A. 
114, 326 Pa 298. 

R.I.—McGovern v. Michael, 6 A.2d 
709, 62 RI. 486, modifled on other 
grrounds 9 A.2d 274. 

Tex.—^Massie v. City of Ploydada, 
Clv.App., 112 S.W.2d 243—Chlcago 
Pire & Maj-lne Ins. Co. v. Hark- 
ness, Civ.App., 68 S.W.2d 171— 
Texas Power Corporation v. Kueh- 
ler, Civ.App., 34 S.W.2d 381, modi¬ 
fled on other grrounds, Com.App., 
62 S.W.2d 76. 

Vt.—^Houghton V. Grimes, 161 A. 642, 
103 Vt. 64. 

W.Va—Cochran v. Cralg, 106 S.B. 
633, 639, 88 W.Va 281. 

22 C.J. P 679 note 84. 

Tft Miss.—^Hardaway Contractlngr 

Co. V. Rivers, 180 So. 800, 804, 181 
Miss. 727, quoting Corpus Juris. 



eyidenge 


32 C.J.S. 


§ 502 

weight of livestock^i or inanimate objects.'^^ 

On the other hand, an estimate as to weight is 
incompetent where it is not shown that the witness 
is qualified by experience to estimate weight, or 
where there is no showing that he has had an ade- 
quate opportunity to form a judgment.'^^ Estimates 
arrived at by assuming that the marks found on 
an object indicate its correct weight are incompe- 
tent.75 Wild guesses as to weight should not be 
permitted, but the witness should be required to 
give the grounds on which he basis his estimate."^® 

The limits of the power of an average observer to 
estimate weight may be stated by a competent wit- 
ness,*^^ 

§ 503. - Estimates as to Other Matters 

Under certain conditione, an ordlnary witness may 


state his estimate with respect to abillty, area, cost or 
expense, direction, earning capacity, force, grade, loca- 
tlon, number, proflt and loss, temperature, etc. 

In addition to estimates as to matters considered 
supra §§ 492-502, an ordinary witness with suffi¬ 
cient knowledge of the facts may state his estimate 
or opinion as to various other matters."^ hus it 
has been held that such a witness may state his cs- 
timate or opinion with respect to the condit ion of 
objects at a certain time,*^® and conditions as re- 
gards lights and lighting.®® 

On the other hand, the opinions of nonexperts 
have been held to be inadmissible on questions re- 
lating to the condition of an objcct/"'^ the accuracy 
of scales,®2 and what is, or is not, witnesses’ idea 


N.T.—^Priedman-Wallach Co. v. Kose- 
nau Bros., 189 N.Y.S. 102. 

22 C.J. p 596 note 79. 

71 . Cattle 

IN-eb.—McBlwain v. Union Pac. R. Co., 
163 N.W. 845, 101 Neb. 484, 1 A.L. 
R. 688. 

22 C.J. p 696 note 80. 

Hogrs 

Va.—^McCormick v. Hamilton, 28 
Gratt 661, 64 Va. 561. 

72. Blnestone 

iq-.T.—^People v. Wllson, 16 N.Y.S. 
683. 

Cases of merohaiLdlse 

N.Y.—^Prledman-Wallach Co. v. Rose- 
nau Bros., 189 N.Y.S. 102. 
CoTULterbalaiLce on. derrlok 
Cal.—^Dyas v. Southern Pac. Co., 73 
P. 972, 140 Cal. 296. 

Bocomotlve 

Ala.—Jackson Lumber Co. v. Cun- 
nlngham, 87 So. 446, 141 Ala. 

206. 

WoodeoL mat 

Miss.—^Hardaway Contractlng Co. v. 
Rivers, 180 So. 800, 181 Miss. 727. 

73 . Miss.—^Harris v, Pounds, 187 So. 
891, 185 Miss. 688. 

Bofif 

The assertion of witnesses that a 
log is too heavy to be carried by a 
certain number of men without 
showing what experience such wit¬ 
nesses had had in judging such 
weight, is inadmissible.—^Harris v. 
Pounds, supra. 

74 Tex.—German v. Continental 
Jewelry Co., Clv.App., 22 S.W.2d 
841. 

Objeots xLot eachlblted 
Buyer’s testimony as to weight of 
collar buttons not shown to have 
been exhibited to him by salesman 
is inadmissible.—German v. Conti¬ 
nental'Jewelry Co., supra. 

7B. N.Y.—Straus v. Minneapolis, St. 


P. & S. S. M. Ry. Co., 178 N.Y.S. 
377. 

Rallxoad car and contexLts thereof 
In computing the weight of furni- 
ture contalned in a railroad car, it 
wsLs Improper, as the basis of a 
welghmastex^s conclusion, as witncs.«», 
to subtracl the tare weight, as takcn 
from stencil marks on the car, from 
the gross weight, ascertalned by 
weighing car and its contents, there 
being nothing to show actual tare 
weight, or how it was ascertalned.— 
Straus V. Minneapolis, St. P. & S. S, 
M. Ry. Co., supra. 

78. Tex.—St. Liouls, B. & M. Ry. Co. 

V. Freasier, Civ.App., 237 S.W. 344, 
Staling facts on which opinion boaed 
see supra § 486. 

Boss of weight in shipped livestock 
Tex.—St. Louls, B. & M. Ry. Co. v. 
Freasier, Civ.App., 237 S.W. 314. 

77. Tex.—^New York Mut. Life Ins. 
Co. V. Tillman, 19 S.W. 294, 84 Tex. 
81. 

22 C.J. p 596 note 85. 

78. Ala.—Wood v. Lambert, 92 So. 
428, 207 Ala. 260. 

79 . BxUldlngs 

Ark.—St. Paul Fire & Marine Ins. 
Co. V. Green, 29 S.W.2d 304, 181 
Ark. 1096. 

Kan.—Darllng v. Franklin Flre Ins. 
Co. of Philadelphia, I^a., 263 P. 
245, 122 Kan. 620. 

SflCotor vehlcles 

Ala.—^Wood V. Lambert, 92 So. 428, 
207 Ala.* 260. 

Pa.—Struse v. Philadelphia Rapld 
Transit Co., 87 Pa.Super. 46. 

80. Pa.—Jacobs v. Finch BaJcingr Co., 
20 Erle Co.L.J. 436. 

Oarryiiiig' power of Ugrht 
Witness was held aualified to give 
an opinion as to carrying power of 
substituted light on locomotive, al- 
though he had never ridden in the 
cab of a locomotive at night and ob- 
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served how headlight illuminated 
way ahead, when* hi‘ had notieed 
how headlightf* on loeomo- 

tive illuminat<‘d traek. and had driv- 
en aulomobiles at night. and ob- 
served how light.s UKod on s.*i.m«* il¬ 
luminated road ahead.—I-iinoaater v. 
Cox, Tex.Civ.App., 274 S.W. 20U, 

BlizLdisg' affeot of aa afleet- 

ing visibility at a certain place may 
be stated by ordinary witness under 
certain circumstunces.—WlUis v, tMty 
of New Rern, 332 S.K. 2S6, 191 N.C. 
507. 

Whether light wonld shiae on object 

Where tht» informat ion as t*,» wheth- 
er a light from a locomotive oiterated 
as a .switch engme in a railroad yard 
at night woutd shine on a c»r inov- 
ing in a <*ert.'»in direction on the 
same track as that on which the en- 
ginc Wtt.s moving is materini, a wit- 
ne.ss, who is familiar with th«* 
llon of the yard trach,»*. may testi- 
fy from his experienci* wbether Min‘h 
would be thii case.—Atlantic. Coast 
Line R. Co. v. Shouse, HI So. iM». s3 
Fla. 156. 

81. Condition as regards eafety 

U not upiwaring that witness was 
builder, contractor, enginerT, archi- 
tect, or otht‘rwise trnined to give 
opinion on aucstion wheth»*r floor, 
unlevcled by adjomtng liindown<*r*s 
building operatKins, was snfe for 
dancing or skating, witicss was h»'Icl 
not comp<*tent, unies» it uas so ap¬ 
parent as to Iu* determined by ob- 
servation.—Mary Jane St*'Vt'ns Ci>. 
V. First Nat. Hldg. Co., 57 P.2d 
89 Utah 456. 

88. Cotton eoolea 

In a warehouaenmn'« action for 
storago charges of c<itt<m, where the 
correelncsM of his H<‘ale« wa» <iues- 
tion<*d, such correctness was to be 
proved by Standard of weight, and 
not by opinion of cotton buyers.— 
Kitehens v. Mann, 80 So. 173, 16 Ala. 
I App. 599. 
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of a “line fence”.83 

Ability. Evidence that a person could or could 
not do any particular act, such as hear something 
see,85 or otherwise perceive,86 a given object;*^ en- 
dure the effects of a given exposure;88 or estimate 
accurately the speed at which a train or other ob- 
ject is moving,S9 or within what distance it can be 


stopped,90 niay be admissible as a statement o£ in- 
ference from observation,^^ provided the fact itself 
is relevant,^ 2 the constituent facts cannot adequate- 
ly be placed before the jury,^^ and the witness had 
suitable opportunities for observation,^^ and ade- 
quate knowledge.®® 

A witness may also state the physical possibility 


83. In deviae of property 

Where testatrix devlsed lot run- 
ning- along* Street to “line fenee,’* tes- 
tlmony of neighboiing^ farmers re- 
gardlng- their ideas of what was line 
fenee was inadmlssible.—Keeeh v. 
Delaware County Trust Co., 147 A. 
96, 297 Pa. 442. 

84. Miss.—Heafner v. Columbus & 

G. R. Co., 190 So. 1, 185 Miss. 773. 

Tex,—Chicago, R. I. & G. Ry. Co. v. 

Steele, Civ.App., 264 S.W. 603. 

22 C.J. p 559 note 19. 

Seaadnsr distance 

(1) In an ^aetion by a flreman 
asrainst the owner of a motor bus for 
injuries in a collislon between a flre 
truck on which plalntlff was riding* 
and the bus, permitting a witness of 
many years* experienee in the flre 
department and familiar with a flre 
bell whieh was on the flre truck to 
testify that the bell could be heard 
several blocks under any conditions 
was not error.—^Norwood Transp. Co. 
V. Crosaett, 92 So. 461, 207 Ala. 
222 . 

(2) Other cases see Crane v. Mlchi- 
gan Cent. R. Co., 66 N.W. 627, 107 
Mich. 611—22 C.J. p 559 note 19 [a]. 
Estimates as to distance and space 

see supra § 497. 

In position to hear 

Where witness who was riding In 
rear of truck testifled that he did not 
hear motor horn within short time 
previous to accident, he should have 
been permitted to answer question 
whether he was in position so that 
he could have heard horn If one had 
been sounded.—Christie v. New Bng- 
land Telephone & Telegraph Co., 177 
A. 300, 87 N.H. 236. 

Bejection of evldenoe , 

(1) In slander action, testimony 
that slander was spoken in so loud a 
tone that it could be heard in hotel 
lobby was properly excluded as mere 
conclusion.—^McKenna v. Mansfield 
Leland Hotel Co., 9 N.B.2d 166, 66 
Ohio App. 163. 

(2) In action for death of pedes- 
trian struck by train whlle walklng' 
along track, exclusion of testimony 
as to engineer’s statement that it 
was impossible for the deceased to 
have heard the train, owing to other 
train passing in opposite direction, 
was held proper.—Wery v. Bulfalo, 
R. & P. Ry. Co., 112 A. 117, 268 Pa. 
381. 

(8) Other cases see Raymond v. 


Glover, 65 P, 398, 122 Cal. 471—22 
C.J. p 669 note 19 [d]. [e]. 

85, Ala.—^Alabama Great Southern 
R. Co. v. Sanders, 82 So. 17, 203 
Ala. 67. 

Cal.—Pouch V. Werner, 279 P. 183, 99 
Cal.App. 667. 

Idaho.—Tendoy v. West, 9 P.2d 1026, 
61 Idaho 679. 

111.—Rost V. P. H. Noble & Co., 147 
N.B. 268, 316 111. 867, reversing 232 
Ill.App. 430. 

lowa.—^Dombrenos v. Chicago, R. I. 
& P. Ry. Co., 174 N.W. 696, re- 
versed on other grrounds on re- 
hearing 191 N.W. 168, 194 lowa 
1161. 

Md.—McAdoo v. State, 111 A. 476, 
136 Md. 452. 

Minn.—Olson v. Purity Baking Co., 
242 N.W. 283, 185 Minn. 671. 

Mo.—Dobson v. St. Louis-San Pran- 
cisco Ry. Co., 10 S.W.2d 628, 223 
Mo.App. 812. 

N.C.—^Willis V. City of New Bern, 
132 S.E. 286, 191 N.C. 607. 

Pa.—^Rex V. Lehigh Valley Transit 
Co., 199 A. 324, 330 Pa 276. 

Tenn.—^Louisville & N. R. Co. v. 

Prakes, 11 Tenn.App. 593. 

22 C.J. p 669 note 20. 

Obstractlon of view 

(1) A witness may state that a 
certain object obstructed the view 
of a person.—^Baltimore, C. & A. Ry. 
Co. V. Tumer, 136 A. 609, 152 Md. 
216. 

(2) Witness may testify that there 
was nothing to obstruet view from 
one point to another.—Central of 
Georgia Ry. Co. v. Burkett, 124 So.- 
404, 23 AlaApp. 294. 

Rejectlon of evidence 

(1) Where nonexpert witnesses do 
not have sufficient knowledge or op- 
portunlty to estimate the ability of 
a person to see in the situation in 
question, their testimony has been 
excluded. 

Ala—Turbevllle v. Mobile Light & 
R. Co., 127 So. 519, 221 Ala 91. 

111.—Sutton V. Penn, 238 IlLApp. 182. 
Mont.—^Mclntyre v. Northern Pac. 
Ry. Co., 180 P. 971, 66 Mont. 43. 

(2) Where witness testifled that he 
saw unlighted automobile, exclusion 
of testimony whether he would have 
seen car if it had had lights is prop¬ 
er.—Slmpson V. Miller, 34 P.2d 628, 
97 Mont. 328. 

(3) Other cases. 

Ala—^Berry v. Dannelly, 146 So. 663, 
226 Ala 151. 


Minn.—Newton v. Mlnneapolis Street 
Ry. Co., 243 N.W. 684, 186 Minn. 
439. 

Mo.—Jackson v. City of Malden, 
App., 72 S.W.2d 860—Martin v. 
Kansas City, App., 224 S.W. 141. 

22 C.J. p 569 note 20 [e]. 

86 . Ky.—King v. Ohio Valley Pire 
& Marine Ins. Co., 280 S.W. 127, 
212 Ky. 770. 

22 C.J. p 660 note 21. 

SmeUing grasoUne 

Statement that witness could smell 
gasoline is not objectionable as con¬ 
clusion of witness.—^King v. Ohio 
Valley Flre & Marine Ins. Co., supra. 

87. Md.—McAdoo v. State, 111 A. 
476, 136 Md. 462. 

22 C.J. p 560 note 22. 

88 . Ala.—Birmingham Purnace & 
Mfg. Co. V. Gross, 12 So. 86, 97 Ala 
220 . 

22 C.J. p 560 note 23. 

89. Tex.—Gulf, C. & S. P. R. Co. v. 
Duvall, 36 S.W. 699, 12 Tex.Civ. 
App. 348. 

22 C.J. p 660 note 24. 

Estimates as to speed see supra S 
499. 

9a Md.—Capital Tract. Co. v. Cont- 
ner, 87 A. 904. 120 Md. 78. 

22 C.J. p 560 note 25 [a]. 

Bejection of evldenoe 
Witness could not testify to opln- 
ion that automobile brakes were not 
in good condition and estimate dis¬ 
tance in which it could have been 
stopped when running at stated 
speed, where only predlcate was that 
he pushed brake* pedal down after 
accident.—Great Atlantic & Pacific 
Tea Co. v. Donaldson, 166 So. 869, 26 
AlaApp. 179, certiorari denied 156 So. 
865, 229 Ala 276. 

91. Md.—McAdoo v. State, 111 A. 

476, 136 Md. 462. 

22 C.J. p 560 note 26. 

96. 111.—Chicago, M. & St. P. R. Co. 
v. 0’Sullivan, 32 N.E. 398, 143 111. 
48. 

Mo.—^Piper v. Wayne Mfg. Co., App., 
263 S.W. 437. 

98. Minn.—Olson v. Purity Baking 
Co., 242 N.W. 283, 185 Minn. 671. 
Mo.—^Piper V*. Wayne Mfg. Co., App., 
253 S.W. 437. 

22 C.J. p 660 note 28. 

94. Md.—^McAdoo v. State, 111 A. 
476, 136 Md. 462. 

22 C.J. P 660 note 29. 

95. Md.—^McAdoo v. State, supra 
22 C.J. p 660 note 30. 


163 



§ 503 


EVIDENCE 


32 C.J.S. 


that an object could have produced a ^ven re¬ 
suit,®® or that a man®*^ or gang o£ men,®® a ma- 
chine,®® manufacturing establishment,! bridge,^ 
ditch,® sewer,^ or sluice,® is capable of doing a cer- 
tain thing or a given amount of work.® 

The inference must be the resuit of personal ob- 
servation,^ and its weight may be tested on cross- 
examination.® 

Area. Superficial area, as the number of acres 
in a given territory® and superficial space in gener- 
al,^® may be estimated by one suitably qualified who 
has observed it, provided the tract is shown to have 
been correctly identified to the witness.^l 

Cost or expense. A witness qualified by observa- 
tion may state the cost of doing certain work,^® 
reaching given results of a common nature,l® car- 
r 3 ring on a business,!^ or supporting a family,!® pro¬ 
vided sufficient constituent facts are stated^® and 


j the witness is shown to be capable of drawing a rea- 
sonable inference.^*^ 

A witness will not, however, be permitted to state 
his estimate of cost as to a matter not in issue;l® 
or where his estimate is based on a false Standard 
of measurement ;i® or where he does not detaii the 
facts on which his estimate is basedor where his 
estimate is too indefinite, uncertain» and remote.®^ 

Direction. A witness may state the directxon in 
which motion took place,®® the directions of foot- 
prints,®® the direction or range of wounds,®'* the 
point from which a vehicle seemed to come,®® the 
starting point of a fire,®® or the direction in which 
force was applied®7 or from which a sound pro- 
ceeded.®® 

Eaming capacity. A witness has been permitted 
to state an estimate as to the eaming capacity of 


se. TJ.S.—^Hunt V. Stimson, C.C.A. 

Ky., 23 F.2d 447. 

22 C.J. p 660 note 31. 

97- lowa.—^Kiuen v. Upmier, 67 N.W. 
874, 98 lowa 398. 

22 G.J. p 560 note 32. 

'WltBAM* aMUty 

Witness* oplnlon that he could 
have pushed rall off brldgre was ad- i 
miaslble, partlcularly where he has 
previously testlfled to condition of| 
such rail struck by automobile.*— 
Seaboard Air Line Ry. Co. v. Youngr, 
148 S.B, 757, 40 Ga.App. 4. 

90. WIs,—Allen v, Murray, 67 N.W. 
979, 87 Wis. 41. 

99- Mich.—^McCormick Harvestin^ 
Mach. Co. V. Cochran, Sl N.W. 661, 
64 Mich. 636. 

22 C.J. p 560 note 34. 

1. TT.S.—^Hunt V. Stimson, C.C.A. 

Ky., 23 F.2d 447. 

22 C.J. p 560 note 36. 

a. Md.—^Hartford County v. Wiae, 
18 A. 31, 71 Md. 43. 

3. Colo.—Denver, T. & Ft. W. R. Co. 
V. Pulaski Irr. Dltch Co., 35 P. 
910, 19 Colo. 367. 

22 C.J. p 660 note 87. 

4i Ind.—Indianapolis v. Huffer, 80 
Ind. 235. 

6- Vt—^Brown v. Swanton, 87 A. 
280, 69 Vt. 68. 

e. U.S.—Hunt V. Stimson, C.C.A.Ky. 

28 F.2d 447. 

22 C.J. p 660 note 40. 

7, Ark.—Kansas City, Ft S. & M. 

R. Co. V. Cook, 21 S.W. 1066. 67 
Ark. 387.' 

& L-S.—^Hunt V. Stimson, C.C.A.Ky., 

23 F.2d 447. 

22 C.J. p 660 note 42. 

9i Tex.—Mercedes Produce Co. v. 

Roddy, Clv.App., 249 S.W. 249. 1 

22 C.J. p 661 note 62. 


[ 10. Tex.—International & O. N. R. 
Co. V. Satlerwhlte, 47 S.W. 41, 19 
Tex.Civ.App. 170. 

11. N.Y.—Holcombe v. Munson, 61 
N.E. 443, 103 N.Y. 682. 

12. Mich.—Holmes v. J. W. Wells 
Lumber Co., 264 N.W. 329, 331, 274 
Mich. 166, auotinsr Ck>rpii8 Joiis. 

22 C,J. p 664 note 87. 

13. Tex.—^Pecos & N. T. R. Co. v. 
Maxwell, Civ.App., 166 S.W. 648. 

22 C.J. p 564 note 88. 

14h Mass.—Tucker v. Massachusetts 
Cent. R. Co., 118 Mass. 546. 

15. Ala.—Torry v. Krauss, 43 So. 
184, 149 Ala. 200. 

Conn.—Cunningrham v. Cunnlngrham, 
62 A. 318, 75 Conn. 64. 

la Mich.—Holmes v. J. W. Wells 
Lumber Co., 264 N.W. 329, 274 
Mich. 166. 

22 C.J. p 564 note 91. 

17. Mich.—^Holmes v. J. W. Wells 
Lumber Co., supra. 

22 C.J. p 664 note 92. 

la N.Y.—^Atlantic Mortg*. Corp. v. 
Kramer Contractingr Co., 224 N.Y.S. 
463, 221 App.Div. 660. 

19. Ky.—Prestonsburg Superior Oil 
Gas Co. V. Vance, 284 S-W. 405, 
216 Ky. 77, 47 A.L.R, 483. 
Bulldlser deetroyed by fixe 
Testimony as to what house de- 
stroyed by flre would cost, based on 
judge*s erroneous statement that 
measure o£ damages was reconstruc- 
tion cost or market value with cost 
of replacement, and that if market 
value was equal to replacement cost 
that would be same criterion, was In- 
competent.—Prestonsburgr Superior 

Oil Gas Co. v. Vance, supra- 


Completincr oontraot to olear laafi 
Mo.—Hillln V. I^fayetto I.rfind & 
Farmingr Co., supra. 

Operatis^ eaEpeauses of busiaess 
Where a party has the burden of 
provInfiT the operatinff expenses of a 
business and is under a duty of kf^ep- 
inpr an accurate reeord to show them, 
he wlll not be permitted as his own 
witness to teatify merely that they 
amounted to a certain lump sum.— 
Craig: v. Ragpra, 14 S.K.2d 153, 64 Ga. 
App. 850. 

21. Tex.—Oerhart v. liarrls <'ounty, 
Civ.App.. 244 S.W. 1103 , amrrned 
Harris County v. derhart. 283 S.W. 
139, 116 Tex. 449. 

Cxops 

Testimony that the cost of mislnpf 
and harvostinjf a crop is approxi- 
I mately one third of its market value, 
oonatltutinpT the opi n ion ut wttne.sses 
based on a secies of crops not con- 
flned to the crops in question, is too 
indefinite, uncertain, and remote.— 
Qerhart v. Harris County, supra* 

22 . Tex.—International A <5. N. R. 
Co. V. Morln, 116 S.W. 656. 53 Tex, 
Civ.App. 631. 

22 C.J. p 564 note 1. 

22. Tex.—Hickey v, State, 102 8.W. 
417, 61 Tex.Cr, 230. 

24. Ala.—Reid V, State. $I Ro. 324. 
181 Ala. 14. 

25. N.H.—State v. Shinbom, 46 K.H. 
497. 88 Am.D. 224. 

ae. Tex.—Houston 6b T. C. H. <^o. v, 
BJUls, Civ,App.. 134 S.W. 246. 

22 C.J. p 5S4 note 5. 

27. Mass.—Commonwealth v. Stuni- 
vant, 117 Mass. X22, 235, 19 Am-R. 
401. 

22 C,J. p 564 note 6, 

28. Mass.—Commonwealth v. Best 

62 N.B). 746, 180 Mass. 492. 

I 22 aj. p 566 note 7. 


2a Mo.—^Hillln v. Lafayette land 
& Farmlngr Co., App., 296 S.W. 246. 
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another person,^^ and the probable earnings of a 
certain business project.30 Qn the other hand, an 
estimate of a personas earning capacity based solely 
on the profit and loss of his business enterprise has 
been held to be incompetent.^i 

For ce. A witness having knowledge of the facts 
may be permitted to state the strength of a force,82 
and whether a person could continue in a sitting or 
standing position after the force was applied,33 or 
whether force has been applied,34 and in what or- 
der of succession,36 and its general nature, as that 
of natural forces or intelligent design,36 

An unskilled witness cannot, however, state an 
inference as to how far a moving train under given 
conditions will knock a man, except by giving the 
facts on which his conclusion is based.37 A wit¬ 
ness, not shown to be familiar with the condition 


of a building or an awning attached thereto at the 
time it pulled out of place and feli, may not state 
whether it would take a sudden jerk or heavy weight 
to pull the awning out of place nor may a non- 
expert state whether a sudden jolt of a car was suf¬ 
ficient to cause any trouble to a woman in the early 
stages of pregnancy.33 An ordinary witness may 
not state that a violent impact was indicated, where 
his opinion is based merely on the appearance of 
an automobile radiator.40 

Grade. In the absence of accurate measurements, 
a person of adequate knowledge and judgment may 
state the grade of a ditch,4i hill,42 railroad track,43 
or road or Street.**^ 

Location. The location of public streets and 
roads,45 of the boundary between two counties,^® 
of a parcel of land,47 of a building,48 trees,43 or oth- 


29. Tex.—Houston. B. & W. T. Ry. 
Co. V. Sherman, Com.App., 42 S. 
W.2d 241, reverslngr Civ.App., 10 S. 
W.2d 248. 

22 C.J. p 666 note 18. 

Knowledsre of ‘witness 

(1) Testimony as to a personas 
earnlng capacity based on witness’ 
personal knowledge and examlnation 
of checks received by such person, 
Is competent.—Houston B. & W. T. 
Ry. Co. V. Sherman. supra. 

(2) Whether witness* knowledge 
Justifies admitting testimony as to 
eamings of another in trade or busi¬ 
ness, is prellmlnary matter for court. 
—^McCullough V. Holland Furnace 
Co., 141 A. 631, 293 P«L 46. 

30. Cal.—Metropolitan Water Dlst. 
of Southern Californla v. Adams, 
116 P.2d 7, prior opinion, App., 99 
P.2d 669, rehearlng denled 100 P.2d 
867. 

31. Tex.—Merchants Bldg. Corpora¬ 
tion V. Adler, Civ.App., 110 S.W.2d 
978, error dismissed. 

Pimlnished eaxning oapaoity, based 

on testimony that prior to Injury 
plaintifTs business showed a profit 
and thereafter a loss, is incompetent 
in the absence of evldence showing a 
dlrect relation between eaming ca¬ 
pacity and proflts.—Merchants Bldg. 
Corporation v. Adler, supra. 

32. Cal.—^McComb v. Atchison, T. & 
S. P. Ry. Co., 294 P. 81, 110 Cal. 
App. 303, certiorari denied Atchi¬ 
son, T. & S. P. Ry. Co. V. McComb, 
51 S.Ct. 486, 283 U.S. 838, 76 L.Bd. 
1449. 

Klan.—^Darling v. Franklln Pire Ins. 
Co. of Philadelphia, Pa., 253 P. 246, 
122 Kan. 620. 

22 C.J. p 666 note 19. 

TTsnal irator prMsnre 

In action agalnst water company 
for failing to fumish sufficient water 
pressure for extlngulshing flre, wlt- j 
nesses* testimony regardlng usual | 


water pressure is competent.—Ken- 
tucky Utilities Co. v. Parmers’ Co-op. 
Stock Tards Co., 64 S.W.2d 364, 246 
Ky. 40. 

33. Cal.—Healy v. Vlsalia & T. R. 
Co., 36 P. 126, 101 Cal. 586. 

22 C.J. p 566 note 20. 

34. Ark.—Fort v. State, 11 S.W. 969, 
62 Ark. 180, 20 Am.S.R. 163. 

N.H.—State v. G-reenleaf, 64 A. 38, 
71 N.H. 606. 

35. Ark,—Fort v. State, 11 S.W. 
959. 52 Ark. 180, 20 Am.S.R. 163. 

36. lowa.—State v. Rainsbarger, 31 
N.W. 866, 71 lowa 746. 

37. Ga.—Georgia Cent. R. Co. v. 
Bond, 36 S.E. 299, 111 Ga. 13. 

38. Ala.—S. H. Kress & Co. v. Bar- 
ratt, 147 So. 386, 226 Ala. 466. 

39. Utah,—^Murray v. Salt Lake City 
R. Co., 62 P. 696, 16 Utah 356. 

40. Cal.—Kroll v. Rasin, 278 P. 820, 
96 Cal.App. 84. 

41. Cal.—^Posachane Water Co. v. 
Standart, 32 P. 632, 97 Cal. 476. 

42. Tex.—Galveston, H. & S. A. R. 
Co. V. Ford, 64 S.W. 87, 22 Tex. 
Civ.App. 131. 

43L Mo.—Gardner v. Metropolitan 
St R. Co., 122 S.W. 1068, 228 Mo. 
389, 18 Ann.Cas. 1166. 

22 C.J. p 666 note 28. 

44i Mo.—^Burgess v. Garvin, 272 S. 

W. 108, 219 Mo.App. 162. 

Pa.—^Downey v. Pennsylvania R. Co., 
67 A. 916, 219 Pa 32. 

SnfficleiLcy of knowledge 
A witness was properly permitted 
to state that grade of Street on 
which accident occurred was about 
three per cent where he stated that 
he understood percentage of grade 
to mean so many feet in one hundred 
although he had no experlence in 
surveying or engineering.—^Burgess 
V. Garvin, 272 S.W. 108, 219 Mo.App. 
162. 


Change of grade 

Bvidence of those who saw work 
done and estlmated extent of change 
is admissible to prove extent of 
change of Street grade.—Pfelfer v. 
City of Johnstown, 136 A. 127, 287 
Pa 370. 

46. Tex.—International & G. N. R. 
Co. V. Morin, 116 S.W. 666, 63 Tex. 
Civ.App. 681. 

Lrooatlon by mere “slglitlug” 

The location of a Street cannot be 
determined by mere “sighting,” es- 
pecially when official plats show it to 
be otherwise, and in action for in¬ 
juries to child, on whom a wagon box 
feli from a leaning position agalnst 
a building, that the building extend- 
ed into the Street could not be proved 
by testimony that the building 
looked like it was a foot and a half’ 
on the public highway, the opinion 
of the witness being based on slght- 
ing down the Street.—^Blakesley v. 
Standard Oil Co., 187 N.W. 28, 193 
lowa 315. 

46. Tex.—Carter v. State, 181 S.W. 
473, 78 Tex.Cr. 240. 

47. U.S.—^Virglnia-Carolina Tie & 
Wood Co. V. Dunbar, C.C.A.N.C1, 
106 P.2d 383. 

Dlscretlon as to prellmlnary proof 
In action for trespass where 
boundarles set forth in deeds under 
which defendants were claimlng dis- 
puted area were read to witness, 
whether the witness should have 
been reQuired to locate the measure¬ 
ments and boundarles more speclfl-, 
cally before testlfylng to location of 
land was a matter restlng largely in 
dlscretion of tria! judge.—^Virginia- 
Carolina Tie & Wood Co. v. Dunbar» 
supra. 

48. Within. City Uxnlts 

Ind.—Shea v. Munde, 46 N.B. 188« 
148 Ind. 14. 

49k Tex.—Striqkland v. State^ 161 S. 
W. 110, 71 Tex.Cr. 682. 
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er object,50 or of a sound,5i may be stated by a ! 
witness as a resuit of bis inference. The location of 
the point at which an event occurred may be stated 
as a resuit of inference.^^ 

On the other hand, where the location of section 
lines is in dispute, a nonexpert witness, while com¬ 
petent to testify as to existing and visible lines and 
monuments, may not testify as to what is the true 
line.^^ An ordinary witness may not state the rel¬ 
ative positions of certain objects in the absence of 
an opportunity to observe them at the time in ques- 
tion,54 particularly where the jury have sufficient 
opportunity to judge such positions from other evi- 
dence in the case.®® 

Number. A witness may state his estimate as to 
number®® with respect to persons,®*^ animals,®® or 
other objects®® observed by him, provided his infer¬ 
ence is founded on adequate data,®® failing in which 
his statement is not relevant.®^ 

Profit and loss, A witness with sufficient knowl- | 


edge acquired by observation may estimate the profit 
derived from conducting a certain business,®^ but an 
estimate of profit or loss for which no basis or defi¬ 
nite foundation is given or shown is devoid of pro¬ 
bative weight®® and should not be received.®^ It 
has also been held proper to exclude a mere calcu- 
lation based on an examination of documents and 
evidence,®® or a statement based on merely a gen- 
eral knowledge of the business.®® 

Profit and loss as sole basis for estimating eam- 
ing capacity, see supra this section. 

Temperature, A witness may be allowed to esti¬ 
mate temperature, either in a gcneral way,®^ or in 
connection with a given event.®® 

§ 504. Identity and Correspondence 

An ordinary witness may under certain circumstances 
state his fnferences as to Identity and correspondence. 

A witness who is shown to be posst‘sscd t>f ad¬ 
equate knowledge®® and the capacity to apply 


BOri Al8L—^Atlantic Pacific Stages v. 

Tandle, 140 So. 603, 224 Ala. 481. 
22 C.J. p 566 note 34. 

Belatlve positlon 

Witness could state whether he 
could teli position of motor vehicle 
wlien he discovered its approach, and 
what part of road It was on.—^Atlan¬ 
tic Pacific Stages v. Yandle, supra. 
51. WlthJiL hoase 

Cal.—^People v. Chln Hane, 41 P. 
697, 108 Cal. 597. 

52d Ala.—Alahama Great Southern 
R. Co. V. Sanders, 82 So. 17, 203 
Ala. 67. 

Xmpaot 

In actlon against motorist for 
death of motorcyclist, examination 
of witness first 'arriving at place of 
colllsion, as to location of Impact 
and impression showing that fact, 
was not error, where witness had 
made Investlgation of facts, ob¬ 
served tracks of automobile and mo- 
torcycle, and studied conditlon of 
road.—^McPherson v. Martin, 174 So, 
791, 234 Ala. 244. 

53. Ala.—^Pounders v. Nlx, 130 So. 
637, 222 Ala. 27—Deal v. Hubert, 
96 So. 349, 209 Ala. 18, followed 
in Bell v. Hubert, 95 So. 360, 209 
Ala. 22. 

64^ Objeots hiTolved in automobile 
ooUlalon 

Mo.—Ridenhour v. Oklahoma Con-, 
tractlng Co., App., 46 S.W.2d 108. 

65. Mo.—Ridenhour v, ' Oklahoma 
Contractlng Co., supra. 

58. N.H.—^Eastman v. Amoskeag 
Mjfg. Co., 44 N.H. 143, 82 Am.D. 
201 . 

22 C.J. p 666 notes 36-40. 

57. ‘Ind.—^Pittsburgh, C., C. & St. Ii. 


R. Co. v. Bdwards, 129 N.E. 310, 
190 Ind. 67. 

22 C.J. p 566 note 37. 

Men reaulred to perfoxm operatiou 

(1) In an action for injuries sua- 
talned by plaintlff while moving a 
Joist, it was not error to aak plain- 
tiff how many men were necesaary 
to move the Joist.—Smith v. Greer, 
267 S.W. 829, 216 Mo.App. 155, cer¬ 
tiorari quashed State ex rei. Greer 
V. Cox, Sup., 274 S.W. 373. 

(2) An estimate by rallroad fore- 
man as to the number of men rc- 
Quired to operate a derrick In llfting 
certain objects is competent.—Pitta- 
burgh, C., C. & St. L. R. Co. v. Bd¬ 
wards, 129 H.E. 310, 190 Ind. 57, 

sa Mont.—Hili V. Chappol Bros, of 
Montana, 18 P.2d 1106, 1109, 93 
Mont. 92, citlng Ooxpus Juris. 

22 C.J. p 566 note 38. 

58^ Ala.—^Alabaraa Power Co. v. Bo- 
dine, 106 So. 869, 213 Ala. 627. 

22 C.J. p 666 notes 39, 40, 
ea Ala.—^Alabama Power Co. v. Bo- 
dine, supra. 

22 C.J. p 566 note 41. 

61. Md.—Baltimore Union Paas. R, 
Co. V. Baltimore, 18 A. 917, 71 Md. 
406. 

Mich.—^People ,v, Worges, 142 N.W. 
1100, 176 Mich, 686. 

62 . U.S.—^Pennsylvania R. Co. v. 
Cutting, C.C.A.N.Y., 5 P.2d 936. 

22 C.J. p 566 note 43. 

Balxy fanuiiLg 

tJ.S.—Pennsylvania R. Co. v. Cutting, 
supra. 

Testlmony as to wheu witness flu.. 
ally deterx^Llned, theve was loss in 
partnerahlp business is properly ©x- 
cluded as ImmaterlaZ and a oonclu- 
sion in suit on note given to partner 
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on hia withdrawal.—Kraneesehi v. 
Nardi, 246 P. 130. 77 (^-al-.Vpp. 78. 

63. N.Y.—Kpring v. Mnrkowitz, 90 
N.Y.S. 602, OS App.niv. 324. 

64. Pa.—Oox V. PhiUuJelphla City 
Pottery Oo.. 3« Pa.Supi r. 545. 

22 C.J. p 567 note 45. 

es. Maaa.—<‘'arpenter v. lieonartl. 3 
Allen 32—Uider v. Oeenn Ina. Co., 
20 Plek, 250. 

68. Maaa.—Itartlett v. r>eere»*t. 4 
Gray 111. 

67, Wi.s.—I.>eopr>ld v, Van Kirk, 29 
Wia. 548. 

Z^orm of statement 
\Vher«* wealher oonditlims are ex- 
ceptional, Ihi* imprfs.^ion of witneaa- 
ea aa to temp»*rntur<* nmy ho givt-n In 
general term.a. bwt. it i» 

ahown that reaort to thorinometers 
is impruetit^able, testimfuiy »‘on*vrn- 
ing temi»t*rature wm tu* oxpn-aaed 
only in thermometrl** dfgr*‘ea a» <d>- 
.aerved by thf* witn**.sa <#r reeorded 
by aignal aorviei* offirora. -IVtoraon 
V. Chiengo, M. & St. p. p^. t\>., i02 
N.W. 606, 10 S,I), 122. 

88. rreezlng of potatoes 

Wla.—Curtia v. Chieagi> & X. W. IL 
Co., 18 WiR 312. 

69. U.S.—Atlea v. IT. C.ttA.N.J., 
50 R2d SOS, 7S A.UH, 435. 

Ala.—Miller v. MUlatead & UUl. 81 
So. 182, 17 Ala-App. 6. 

Ark.—FIdelity Ouaranty Klre Cor¬ 

poration V, tloforth, 63 «.W,2d 976, 
187 Ark. imi«. 

22 C.J. p 597 note 87. 

Xnsuttoient knowledge 
A nonexpert wltneaa may not tea- 
tify aa to identity where he ia with- 
out sufficient knuwledge. 

Xli-^Pfi-den V. Kockford Pulace irtir- 
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may state his inference on a question of identi- 
ty,*^^ whether the inquiry relates to identity of hu- 
man beings,'^^ of animals,73 of inanimate things,*^^ 
or even of occurrences.'^® 

A witness may also state an inference as to cor- 
respondence of footprints,*^® or may state whether 
tracks corresponded to certain peculiarities or char- 
acteristics of a personas footprints,'^'^ or to tracks 
admitted to ha ve been made by him,'^8 whether a 
boot or shoe would make certain tracks,^® or wheth¬ 
er certain tracks correspond with those made or 
which would be made by a particular automobile,^® 
wagon,8i sleigh,82 or horse.83 In like manner a 
witness may state whether two pieces of wood came 
from the same stick or block,*4 or whether the holes 
in a human body corresponded with those in cer¬ 
tain garments.s® 


Where the inference of identity is merely an act 
of the reasoning faculty, divorced from direct ob- 
servation, it is to be rejected.^® 

Ground of admissibilify. The ground of admis- 
sibility of evidence of this character lies frequently 
in the difficulty of stating the facts constituent of 
the inference,®*^ and where the jury are equally 
capable of reaching a reasonable conclusion by hav- 
ing the same facts before them, and a question may 
exist as to the truth of the inference, the statement 
is rejected.®® 

Form of statement It is not necessary Ihat the 
testimony of a witness as to identity should be al>- 
solutely positive,and where the inference is one 
from correspondence, a witness is not allowed to 
state positively that certain marks were made with 
a particular instrument,S0 or that certain tracks 


niture Co., 220 Ill.App. 534, cer¬ 
tiorari denied in Rockford Palace 
Purniture Co. v. Paden, 42 S.Ct. 
64, 257 U.S. 646, 66 L.Bd. 413. 

Tex.—W. W. Kimball Co. v. Parson, 
Clv.App., 49 S.W.2d 821. 

22 C.J. p 697 note 87 [c], [e]. 

70. Mich.—^Morrissey v. People, 11 
Mich. 327. 

22 C.J. p 697 note 88. | 

71. U.S.—Atles V. U. S., C.C.A.N.J., 
60 P.2d 808, 78 A.L.II 436. 

Ala.—Shows V. Brunson, 169 So. 248, 
229 Ala. 682. 

Ariz.—^Pallas v. Punk, 231 P. 919, 27 
Ariz. 170. 

Ark.—^Pidelity & Guaranty Fire Cor¬ 
poration V. Goforth, 68 S.W.2d 976, 
187 Ark. 1098. 

Miss.—Hulett v. Hulett, 119 So. 681, 
162 Miss. 476. 

Pa. —Devlin v. McCauley, 144 A. 828, 
296 Pa. 101. 

Wash.—State v. Baird, 93 P.2d 409, 
412, 200 Wash. 227, citing: Corpus 
Juris. 

22 C.J. p 597 note 89. 

Stating inference as 'to resemblance 
see infra §§ 616, 616. 

72. Ariz.—Pallas v. Punk, 231 P. 
919, 27 Ariz. 170. 

Ark.—^Pidelity & Guaranty Pire Cor¬ 
poration V. Goforth, 63 S.W.2d 976, 
187 Ark. 1098. 

Ind.T.—Missouri, K. & T. R. Co. v. 
Elliott, 61 S.W. 1067, 2 Ind.T. 407. 

Miss.— Hulett v. Hulett, 119 So. 681, 
162 Miss. 476. 

Mo.—^Bisenbarger v. Wilhite, App., 
238 S.W. 159. 

Pa.—Devlin v. McCauley, 144 A. 828, 
295 Pa. 101. 

Tex.—Walker v. Kellar, Clv.App., 
218 S.W. 792. 

22 C.J. p 597 note 90. 

73. Okl.—^Lawton v. Shepard, 130 P. 
136, 36 Okl. 772. 

22 C.J. p 697 note 91. 


74. U.S.—Atles v. U. S., C.C.A.N.J., 
60 P.2d 808, 78 A.Ii.R. 436. 

Ala.—^Miller v. Millstead & Hili, 81 
So. 182, 17 Ala.App. 6. 

Pa.—^Devlin v. McCauley, 144 A. 828, 
296 Pa. 101. 

Tex.—^Pecos & N. T. Ry. Co. v. Por¬ 
ter, Civ.App., 183 S.W. 98, error 
refused. 

Wash.—State v. Baird, 93 P.2d 409, 
412, 200 Wash. 227, cltlng Corpus 
Juris. 

22 C.J. p 697 note 92. 

Beverage 

U.S.—Atles V. U. S., C.C.A.N.J., 60 
F.2d 808, 78 AL.R. 436—^Lewinsohn 

V. U. S„ C.C.A.I11., 278 P. 421, cer¬ 
tiorari denied 42 S.Ct. 463, 258 U.S. 
630, 66 Lr.Bd. 800. 

Complaluts 

S.D.—^Pierce v. Lyons, 176 N.W. 621, 
42 S.D. 543. 
lusurauoe policies 

Tex.—^Missouri State Life Ins. Co. v. 
Woodson, Civ.App., 256 S.W. 988. 

Bead dust 

Tex.—Travelers Ins. Co. v. Noble, 
Civ.App., 129 S.W.2d 778, error dis- 
missed, judgment correct. 

Votor vehicle 

Tex.—^Richardson v. Impey, Civ.App., 
94 S.W.2d 490, error dismissed. 
JSCote 

Ala—Shows V. Brunson, 159 So. 248, 
229 Ala 682. 

76- lowa—State v. Maxwell, 1 H. 

W. 666, 51 lowa 314. 

70. N.C.—State v. Reltz, 83 N.C. 
634. 

22 C.J. p 597 note 94. 

77. Tex.—Thompson v. State, 77 S. 

W. 449, 46 Tex.Cr. 897. 

22 C.J. p 698 note 95. 

78- Ga—^Blackman v. State, 7 S.B. 
626, 80 Ga 786. 

79. Tex.—Baines v. State, 66 S.W. 

847, 43 Tex.Cr. 490. 

22 C.J. p 698 note 97. 
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8a Ark.—Cahill v. Bradford, 287 S. 

W. 595, 172 Ark. 69. 

Ind.—Smith v. Keyes, 9 N.B.2d 119, 
103 Ind.App. 487. 

Or.—White v. East Side Mill Co., 

161 P. 969, 164 P. 736, 84 Or. 224. 
81. Kan.—State v. Folwell, 14 Kan. 

106. 

88. Vt—State V. Ward, 17 A. 483, 
61 Vt 163. 

83. Ala.—Campbell v. State, 23 Ala 
44. 

Tex.—^Elmore v. State, 162 S.W. 617, 
72 Tex.Cr. 226. 

84. Mass.—Commonwealth v. Choa- 
te, 105 Mass. 451. 

85. Pa—Commonwealth v. Kara- 
markovic, 67 A. 660, 218 Pa 405. 

Wash.—State v. Cushing, 60 P. 612, 
17 Wash. 544. 

88L lowa—Roziene v. Ball, 1 N.W. 

668, 61 lowa 328. 

22 C.J. p 697 note 87 [d]. 

87. N.D.—Smith v. Northern Pac. 
R. Co., 68 N.W. 346, 3 N.D. 666. 

22 C.J. P 698 note 5. 

88. Del.—South Atlantic S. S. Co. of 
Delaware v. Munkacsy, 187 A. 600, 
7 W.W.Harr. 580, certiorari denied 
67 S.Ct 233, 299 U.S. 607, 81 L.Bd. 
448. 

lowa.—^McKeever v. Batcheler, 257 
N.W. 667, 219 lowa 93. 

Pa—^William Schuette & Co. v. 

Swank, 109 A. 531, 265 Pa 676. 

22 C.J. p 597 note 94 [a}, p 698 note 

6 . 

89. Ariz.—Pallas v. Punk, 231 P. 

' 919, 27 Ariz. 170. 

Miss.—Hulett v. Hulett, 119 So. 581, 

162 Miss. 476. 

Tex.—Thetford v. Modem Woodmen 
of America, Clv.App., 273 S.W. 666. 
22 C.J. p 698 note 7. 

90w Mass.—Commonwealth v. Web¬ 
ster, 6 Cush. 296, 52 Am.D. 711. 
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were or were not made by a particular horse.®^ 
idence of the witness' ‘'thought” or “impression 
has been rejected,^^ and courte have also refused to 
receive statements that a witness was “satisfied 
as to identity,^® or that an individual “tallied with 
a description.^^ 

Statemsnt of facts by witness. The witness 
should state the facts on which his inference is 
based, so far as this is possible,®® as, for instance, 
a distinctive motion,®® odor,®"^ sound,®® voice,®® or 
walk.i The fact that the data for the inference are 
meager aifects only the weight of the evidence,^ 
.but an inference based on clearly insufficient facts® 
or on no facts at all^ will be rejected. Evidence 
may be received to show that the data relied on are 
valueless for purposes of identification.® 

§ 505. Mental Condition 

Whether an ordinary witness may properly be 
permitted to testify as to mental condition is con- 
sidered infra §§ 506, 507, as the question may in¬ 
volve the mental condition of the witness or of a 
third person. 

§ 506. -Of Witness 

A witness may not testify to his own unsoundness of 
mlnd. 


A witness cannot be permitted to testify to his 
own mental soundness or unsoundness.^ However, 
a witness may testify as to whcn he rcgained con- 
trol of his faculties,*^ and he may state that his 
memory is affected,® and that, since an injiiry, his 
mind is so confused that he is unable to instruet 
children and teach school, as he had been able to 
dc before the injury.® 

§ 507. - Of Other Persons 

a. In general 

b. Change in condition 

c. Irrationality or peculiarity or abscnce 

thercof 

d. Sanity or soundness of mind 

e. Mental capacity or competcncy 

f. Opinions of attesting or subscribing 

witnesses 

a. Ih General 

Under certsin conditions an ordinary or nonexpert 
witness may state his oplnlon as to the mental condition 
of another person. 

Although there is some contrary authority»!^’ as 
a general rule an ordinary or nonexpert witness 
who, through acquaintancc or associat ion, has 
had reasonably adequate opportunity to observe an¬ 
other person^® and to form a conchision or opinion 
as to the mental condition of such person,'® and 


91. Tex.—Hester v. State, Cr., 61 S. 
W. 932. 

22 C.J. p 598 note 9. 

92. N.T.—People v. Williams, 1 N, 
Y.Cr. 386. 

93. U.S.—Templeton v. Luckett, 
Tex., 75 F. 264, 21 C.C.A, 325. 

94. Ala.—Chllton v. State, 16 So. 
797, 106 Ala. 98. 

95. TT.S.—^Templeton v. Luckett, 
Tex., 75 F. 264, 2l C.C.A. 325. 

22 C.J. p 598 note 14. 

96. Mo.—Stat© V. Hopklrk, 84 Mo. 
278. 

97. Ala.—^Walker v. State, 58 AJa 
393. 

98. lowa—State v. Kalnsbargrer, 37 
N.W. 168, 74 lowa 196. 

22 C.J. p 698 note 17. 

99. N.T.—Wilbur V. Hubbard, 85 
Barb. 803. 

22 C.J. p 598 note 18. 

1. Ala.—^Beale v. Posey, 72 Ala 328. 

2. Ala—Shows v. Brunson, 169 So. 
248, 229 Ala 682. 

Tex.—Oagood v. State, Cr., 49 S.W. 
94. 

Weight of oplnlon evidence see Infra 
65 667-572. 

3. Tex.—arant v. State, 68 S.W. 
1026, 42 Tex.Cr. 275. 

4. Pa — Commonwealth v, Farrell, 
41 A. 382. 187 Pa 408. 


6. Ala—Buchanan v. State, 19 So. 

410, 109 Ala 7. 

22 C.J. p 699 note 23. 

6. N.T.—0'Connell v. Beechor, 47 N. 
T.S. 334, 21 App.Piv. 298. 

7. Ala—^Alabama Power Co. v. 
I Shaw. 111 So. 17. 215 Ala. 436. 
As evidence of nnsonsdiLess of mind 

The testimony of a witness as to 
when he regained control of his 
faculties is not evidence of his own 
unsoundness of mind, but is rather 
evidence of a fact, and is in the same 
class with testimony of a witness 
who was renderod unconsclous by 
a blow as to when he first regained 
consclousness.—Alabama Power Co. 
V. Shaw, supra 

8- Ala—^Whlddon v. Malone, 124 So, 
616, 220 Ala 220. 

9. Tex,—^Panhandle & S. F. K. Co. 
V. Haywood, Civ.App., 227 S.W. 347, 
error refused. 

10. Me.—^Appeal of Martin, 179 A. 
666, 183 Me. 422—Plummer v. 
Metropolitan Life Ins. Co., 169 A. 
302, 132 Me. 220. 

11. U.S.—^BQuitable Life Assur, Soc. 
of U. S. V. Bomar, C.C.A.Ky., 106 
F.2d 640. 

Ala—Chandler v. Chandler, 85 So. 
658, 204 Ala 164. 

Kan.—Cunnlngham v. Cunningham, 
191 P. 294, 107 Kan. 318. 
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Tex.—King V, King. Civ.App., 01 S. 
W.2d 511, error dismissed—.Vpple- 
gate V. McFttdin, <’iv..\pp., 20 S.W. 
2d 396. 

Wash,—Moflatt V. Ooldoamp, 79 r.2d 
696, 195 Wa»h. 76. 

23 CJ. p 603 note 88 Cc1 <2>, <3). 
Sxtended and intixaat* ooqxuantsnoe 
Neb.—In re Steininger'» Hstate, 297 
N.W. 159—BankerH Life In«. Co. 

V. Aron, 273 N.W. 2K0, 133 Neb. 187 
—Davldson v. Firnl Ameriean Ina 
Co., 261 N.W. 144. 129 Svh. 184 
—Kehl V. Omaha Nat. liank, 234 N, 

W. 397, 126 Nt*b. $95. 

Xntimate aegnaintano» 

Mont.—In re HHght^s Katate, 300 P. 

229, 89 Mont. 394. 
xrelghbors and fxie&ds 
Mont,—Ilier v. Farmers Mut. Fire 
Ins. Co., $7 I*.2d K31, 104 Mont 471. 
110 A.L.R. 10,71. 

12. Mich.—Ilendernon v. Henderson, 
172 N.W. 623, 206 Mieh. 36. 

N.C.—Mangum v. Hrown, 156 S.E. 
635, 200 N.C, 296—In re Craig's 
Will. 136 S.B. 798. 192 N.C. 656— 
Graham v. Sandhill Power C’o., 127 

S.BJ. 429. 189 N.C. 381—Hyatt v. 
Hyatt, 120 S,B. 83». 187 N.C 113* 
Va.—MeComb v, Farrow. 104 S.B. 812. 
128 Va 456. 

13. N.C.—Harris v. Aycock, 181 S.B- 
654, 208 N.C, 523—Hyatt v. Hyatt, 
120 S.E. 830, 187 N.C. 113, 
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who States, as far as possible, the facts within his 
knowledge on which his opinion is founded,!^ may, 
on the basis of such facts and his knowledge and 
observation thereof,^® state his opinion as to the 
mental condition of such person.i® 

Accordingly witnesses have been allowed to state 
whether a person observed was, at a time sufEciently 
near to be relevant,absent mindedji^ lacking in,i» 
or without,20 memory; feeble-minded;^! weak;22 
weak-minded ;23 fickle uncertain ;25 simple 


§ 507 

stupidi^*^ a mental wreck;^® an idiot;^® judi- 

cious;30 normal;3i or of average intelligence.32 A 

witness may also state that a given condition of 
mind on one occasion resembled that observed on 
another.23 A statement of a witness that after the 
completion of a conversation with a person the per¬ 
son did not understand what he himself had said is 
a statement of fact as to his mental condition,34 

Lay witnesses have been permitted to testify that 
a certain person appeared to be keen mentally^S 


Wash.—Moffltt V. Goldcamp, 79 P.2d 
696, 195 Wash. 76. 

14. Ark.—Missourl State Life Ins. 
Co. V. Case, 71 S.W.2d 199, 189 Ark. 
223. 

Ind.—^New York Cent. R. Co. v. De 
Leury, 192 N.E. 126, 100 Ind.App. 
140. 

Mo.—Baker v. Mardis, 1 S.W.2d 223, 
221 Mo.App. 1186. 

Neh.—In re Steininger’s Bstate, 297 
N.W. 159. 

Tex.—^Hale v. Herring, Clv.App., 102 
S.W.2d 468—King v. King, Clv. 
App., 91 S.W.2d 611, error dls- 
missed—Galveston, H. & S. A Hy. 
Co. v. Ford, Civ.App., 276 S.W. 463. 
Va.—McComb v. Farrow, 104 S.B. 

812, 128 Va. 466. 

PexmlBBlon to state facts 

(1) The witness should be permit¬ 
ted to state the facts which he has I 
observed and on which he bases his 
opinion. 

Mo.—Parks v, Marshall, 14 S.W.2d 
690, 322 Mo. 218, 62 A.L.R. 836. 
Ohio.—Fox V. Lynch, 183 N.B. 177, 48 
Ohlo App. 306. 

(2) However, the refusa! to per- 
mit witness who had been caJled 
to give his opinion as to insured’s 
mental condition to detail a conver¬ 
sation with the insured as the basis 
for such opinion was held proper, 
where witness showed sufficient ac- 
auaintance from assoclatlon with 
deceased to form a correct opinion 
without detailing facts on which 
opinion was based, and the conversa¬ 
tion related to delicate family af- 
fairs.—^National Life Ins. Co. of 
Montpelier, Vermont, v. Watson, 239 
S.W. 36, 194 Ky. 366. 

15. Ga.—Smith v. Tlndol, 177 S.E. 
588, 179 Ga. 801—May v. May, 166 
S.E. 617, 176 Ga. 698. 

lowa.—In re Cooperis Bstate, 206 
N.W. 96, 200 lowa 1180—In re 
Goldthorp’s Bstate, 62 N.W. 846, 
94 lowa 336, 68 Am.S.11. 400. 

Ky.—Sovereign Camp, W. O. W., v. 

Havas, 290 S.W. 690, 217 Ky. 846. 
Md.—Livingston v. Safe Deposit & 
Trust Co. of Baltimore, 146 A 432, 
167 Md. 492. 

Mo.—^Parks v. Marshall, 14 S.W.2d 
590, 322 Mo. 218, 62 AL.B. 835. 
Tex.—Wigley v. Buzzard, Clv.App., 


124 S.W.2d 898, error dlsmissed, 
Judgment correct 

Utah.—In re Hanson's Bstate, 62 P. 

2d 1103, 87 TTtah 680. 

Wash.—^Moffltt V. Goldcamp, 79 P.2d 
696, 196 Wash. 76. 

15. Ark.—^Missourl State Life Ins. 
Co. V. Case, 71 S.W.2d 199, 189 
Ark. 223. 

Idaho.—^Herring v. Davis. 273 P. 767, 
47 Idaho 211. 

111.—Craig V. Southard, 86 N.B. 361, 
148 111. 37. 

Ind.—Rice v. Rice, 176 N.B. 640, 92 
Ind.App. 640. 

Ky.—^Anderson v. Standard Acc. Ins. 
Co., 266 S.W. 237, 206 Ky. 687— 
Fidelity Mut. Life Ins. Co. v. 
Cochran, 219 S.W. 172, 187 Ky. 
430. 

Mo.—Cari v. Bilis, App., 110 S.W. 
2d 806—Baker v. Mardis, 1 S.W.2d 
223, 221 Mo.App. 1186—Osborne v. 
Wells, App., 211 S.W. 887. 

Mont.—^In re Biights Bstate, 300 P. 
229, 89 Mont 394. 

R. I.—Hollingworth v. Kresge, 137 
A 908, 48 B.I. 341. 

S. C.—^Whetstone v. Dreher, 136 S.B. 
209, 138 S.C. 169. 

Tex.—Cardinal v. Cardinal, Civ.App., 
131 S.W.2d 1006, error dismissed. 
Va.—^McComb v. Farrow, 104 S.B. 
812, 128 Va. 465. 

W.Va.—^Kerr v. Lunsford, 8 S.B. 493, 
31 W.Va 669, 2 L.R.A 668. 

22 C.J. p 699 notes 41, 42. 

Opinion of decedent* s mental con¬ 
dition by witness incompetent to 
testify as to transactlons see the 
C.J.S. tltle Witnesses § 220, also 
70 C.J. p 319 note 71 et seq. 
Beason. for role 

It usually is Impossible, as a prac- 
tlcal matter, to present to the jury 
a detailed statement of the constitu¬ 
ent facts or matters of appearance 
on which the inference is based, with 
such degree of completeness or ac- 
curacy as to enable them to draw a 
proper Inference.—^De Witt v. Barly, 
17 N.Y. 840—22 C.J, p 509 note 42, 
p 510 note 43. 

17. tXtah.—^In re Hanson’s Bstate, 62 
P.2d 1103, 87 Utah 680. 

22 C.J. p 600 note 44. 

18. lowa—State v. Wright, 84 N.W. 
641, 112 lowa 486. 
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19. Mass.—^McCoy v. Jordan, 69 N.B. 
358, 184 Mass. 575. 

20. Tex.—Johnson v. State, 62 S.W. 
766, 42 Tex.Cr. 618. 

21. lowa—In re Penton*s Will, 66 
N.W. 99, 97 lowa 192. 

22. Cal.—^People v. Worthington, 38 
P. 689, 106 Cal. 166. 

23. lowa.—In re Goldthorp's Bstate, 
62 N.W. 846, 94 lowa 336. 68 Am. 
S.H. 400. 

Tex.—Buchanan v. Davis, Com.App., 
12 S.W.2d 978, affirming, Civ.App., 
300 S.W. 986, and rehearlng de- 
nled, Com.App., 15 S.W.2d 662. 

22 C.J. p 601 note 61. 

24. Ind.—^Mills v. Winter, 94 Ind. 
329. 

22 C.J. p 600 note 60. 

25. N.M.—Territory v. Padilla. 46 P. 
846, 8 N.M. 610. 

26. Tex.—Johnson v. State, 62 S,W. 
766, 42 Tex.Cr. 618. 

27. N.M.—Territory v. Padilla, 46 
P. 346, 8 N.M. 610. 

28. Tex.—Galveston, H, & S. A. 
Ry. Co. V. Ford, Civ.App., 275 S.W. 
463. 

29. Ark.—Missourl State Life Ins. 
Co. V. Case, 71 S.W.2d 199, 189 
Ark. 223. 

That a person “acted fooUsli” has 
been rejected.—^Wallace v. Whitman, 
66 N.B. 311, 201 111. 69. 

30. Tex.—St. Louis & S. W. R. Co. 
V. Shlfflet, Civ.App., 66 S.W. 697 
—Carr v. State, 7 S.W. 328, 24 Tex. 
App. 562, 5 Am.S.R. 905, 

31. lowa—Lucas v. McDonald, 102 
N.W. 632, 126 lowa 678. 

N.C.—White v. Hines, 109 S.E. 31, 
182 N.C. 276. 

Tex.—^Applegate v. McPadin, Civ. 
App., 20 S.W.2d 896. 

32. Mass.—^Hewitt v. Taunton St R. 
Co., 46 N.B. 106, 167 Mass. 483. 

33. Ala—^Houston v. Grlgsby, 116 
So. 686, 217 Ala 506. 

Tex.—Stallings v. State, Cr., 63 S.W. 
127. 

34. Ala—^Hale v. Cox, 163 So. 335, 
231 Ala. 22. 

35. Cal.—Carleton v. Bonham, 214 
P. 603, 60 CaLApp. 726. 
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or was bright and quick;36 but they have been re- 
fused permission to testify that a person was as 
bright as the common run of or to express 

their opinions as to the comparative shrewdness 
and business acumen of two persons.^^ A witness 
may describe another person as very sensible;^® 
but the conclusion of a nonexpert witness as to 
whether a certain boy had, at a particular time, 
more or less common sense than other boys of the 
same age usually have is not competent on the ques- 
tion of lack of mental development.*^® 

Person childish. According to some authorities 
a witness may describe another person or his acts 
as childish,41 but according to other authorities such 
testimony is a mere conclusion to be drawn only by 
the jury from the facts adduced.42 

Person easily impressed or influenced. It has 
been held that a witness may state whether another 
person was easily impressed or influenced,48 al- 
thopgh there is authority to' the contrary.44 

Reqidsites to admissibility. A witness giving his 


I opinion as to the mental condition of another per¬ 
son must, as far as possible, state the facts on which 
his opinion is based;46 and his opinion must be 
connected with, based on, and supported by 46 or 
at least it must be reasonably supported by,47 ^nd 
not be inconsistent with,4S the facts observed b}' him 
and testified to by him as fully as possible. 

The testimony must be based on the witness’ owm 
knowledge or observation and not on what he has 
leamed from others;49 and the witness must be 
shown to be qualified to express an opinion^*! by 
reason of having had, through acquaintance suffi- 
ciently long and intimate, and intercemrse sufficient- 
ly frequent for the purpose,*»! adequalc opportunity 
for observation and the formation of a correct judg- 
ment as to mental condition.®^ However, the vicw 
has been taken that insufficiency of the opportunity 
for observation is an objection going to the weight, 
rather than to the admissibility, of the opinion.SJ* 

The opinion of a lay witness as to the mental 
condition of a testator must be limitet! to mental 


36. Ala.—^Martin v. State, 8 So. 858« 
90 Ala. 602. 24 Am.S.R. 844. 

Mass.—^Laplante v, Warren Cotton 
Mills, 43 N.E. 294, 165 Mass. 487. 

37. 111.—Bundy v. West. 130 N.E. 
709, 297 111. 288. 

38. Tex.—Belt v. McGehee, Clv.App., 
9 S.W.2d 407. 

39. Vt.—^In re Smith, 92 A. 223. 88 
Vt 259. 

40- Del.—^Braderman v. Baltlmore & 
P. R. Co.. 134 A. 66. 3 W.W.Hair. 
206. 

41. lowa.—^In re Coopei^s Estate, 206 
N.W. 95, 200 lowa 1180—Parsons 

V. Parsons, 21 N.W, 670, 66 lowa 
764, afflrmed 24 N.W. 664, 66 lowa 
764. 

22 C.J. p 600 note 47. 

42. Ky.—Irvine v. Greenway, 296 S. 

W. 446, 220 Ky. 388. 

43- Ala.—^Moore v. Spler, 80 Ala. 
129. 

Ind.—Grlfflth v. Thrall, App., 29 N.E. 
2d 346. 

22 C.J. p 600 notes 48, 49, p 602 note 
84 [b]. 

44- III.—^Mlchael v. Marshall, 66 N. 
E. 273, 201 111. 70. 

22 C.J. p 600 note 49 [a]. 

4B- Ga.—^McWilliam v. Pattillo, 161 
S.B. 697, 173 Ga. 771. 

Mo.—Cari v. Ellls, App., 110 S.W.2d 
806—Bear v. Sovereign Camp, W. 
O. W.. 230 S.W. 369, 207 Mo.App. 
82. 

Neb.—In re Steinlngrer's Estate. 297 
N.W. 169. 

Ohio.—Rhoads v. Rhoads, 163 N.E. 
724, 29 Ohlo App. 449. 

—Commonwealth v. RouclUe, 7 A. 


■ 2d 102, 103, 136 Pa.Super. 694, cit- 
ing Oorpns Jxurls. 

Utah.—In re Hanson’s Estate, 52 P. 

2d 1103, 87 XJtah 580. 

22 C.J. p 602 note 84. 

Facts sliowlii^r knowledipe 
XJnless the witness details conver- 
sations wlth testator, incidente, 
facts, and clrcumstances sufficient to 
Impress the mind of a man of com- 
mon experience that the witness has 
a hnowledgre of testator’s mental con¬ 
dition, and that his opinion Is not 
a ffuess, supposition, or speculation, 

I the court should not admit his opin¬ 
ion on that point—Baddeley v. Wat- 
kins, 127 N.E. 726, 293 111. 394. 

43, Ark.—Seeman v, Hilderbrand, 
113 S.W,2d 724, 195 Ark. 677—I*ur- 
year v. Puryear, 94 S.W.2d 695, 192 
Ark. 692. 

Ohio.—Rhoads v. Rhoads, 163 N.E. 

724, 29 Ohio App. 449. 

Vt.—In re Wood's WIU, 115 A. 231, 
96 Vt 407. 

22 C,J. p 603 note 85. 

Altemative regnlrem^t 
Nonexpert wltnesses can grive thelr 
opinions as to ward’s mental condi¬ 
tion only as supplemental to stating 
facts or Instances indicatlng some 
basis for conclusions exprossed, or 
hy giving testimony showing such 
Intimate and close relations between 
witness and ward as to falrly war- 
rant conclusion that opinion of wit¬ 
ness is Justlfled by witness' opportu- 
nities for observation.—Henderson v. 
Henderson, 172 N.W. 628, 206 Mich 
36. 

Xuproper questlons 

(1) A question calling for the 
opinion of a witness as to the men- 
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tal condition of a p*'p«on, which 
gooR heyond the tc.stUU*d to 

hy the witnt*.«*s, nnd predieutes his 
opinion on other i?» tinprop- 

er.—Loveman v. BirminKham u., 
Light & row«‘r Oo„ 43 s?<». 4U, M9 
Ala. 516. 

(3> The question should not call 
for an independent nn.sw«‘r; nnd, 
whero it doos not clearly mnke the 
opinion asked for dep<>nd on the facts 
shown as a basis thereftir the un- 
cerlainty should (»perati* agynnst the 
questioncr rather than the other 
party,—Ooldthrop v. Coldtlirop. 77 X. 
W. 471, 306 lowa 722. 

[ 47 . Da.— Commonwfalth v. Rouchie, 
7 A.2<I 102, la:. i;!,n pa.Supor. 594, 
Quoting Coxpns Jnris. 

22 C.J. p 603 note 8n. 

48. Mich.—Bln(*kman v. Andrews, 
114 N.W. 21«. 150 Mich. :J22. 

Pa,—Commonweallh v. Uouchie, 7 A. 
2d 102, 107, 135 l^a.Super, 694, 

quoting Corpu» grnrls- 

49. lowa.—Dcnning v. Itutcher, 69 
N.W. 69, 91 lowa 425. 

22 C,J. p 603 note 8«. 

60 - Mo.—Kuehn v, llitter, 2.33 S.W. 

6 . 

61. Ala.—Moore v, Rpier. Ala. X2D. 
ni.—liaddoley v. Watkins. 127 X.B. 

726, 293 III. 394. 

22 C.J. p 603 note «8 IdJ. 

Fersonal acquaintaaoeshlp is nec- 
essary.—In re Hanson^s hhftate, 52 P. 
2d 1103, 87 Utah 580, 

58. Mich.—Buys v. Buya, 68 N.W. 

331, 99 Mich. 364. 

22 C.J. p 603 note 88 (a}. 

53, Conn,—Jackson v. Waller, 10 A. 
2d 763, 126 Conn. 294, 
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condition at a time when the testator was under 
observation by the witness,^^ and the observation 
must not have been too remote from the time of the 
execution of the will.56 

Inference of technical nature. An opinion or in- 
ference of a technical nature, such as a diagnosis of 
a mental condition,the effect, if any, of an ill- 
ness on the mind,®*^ or whether the controlling im¬ 
pulse of certain conduct was a delusion, or irresisti- 
ble,5S should not be asked of, or given by, a non- 
expert witness. 

b. Change in Oondition 

A witness may state a change, or the absence of 
change, In mental condition. 

A witness may state a change in mental condi¬ 
tion,59 whether such change is for the better®® or 
for the worse,®! or the witness may state that there 
has been no change in mental condition.®^ 

The witness, wherever possible, should state the 
grounds of his inference,®^ although it has been con- 
sidered that a statement of facts is not indispensa- 
ble.®^ The evidence must be given by witnesses in 
the usual way ,* letters indicative of such opinion are 
not in themselves competent.®^ 
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c. Irrationality or Peculiarity or Absence Thore- 
of 

A Witness may state his Impression of the conduct, 
appearance, or manner of speech of another person as 
belng rational or Irratlonal or pecullar or not pecullar. 

A witness who has observed another person or has 
heard him speak may state his impression as to such 
other personas acts, conduct, appearance, declara- 
tions, or manner of speech, being rational or irra- 
tional®® or, except in some jurisdictions,®^ as being, 
on the one hand, peculiar, eccentric, unnatural^ or 
mcoherent, or, on the other hand, natural or not 
peculiar or out of the ordinary.69 The rule per- 
mitting a witness to testify whether a person ap- 
peared rational or irrational or peculiar or natural 
obtains even in States, see subdivision d (2) of this 
section, where a nonexpert witness is not allowed 
to state directly and expressly an opinion or infer¬ 
ence that another person is sane or insane;®® and 
a statute requiring a lay witness on the question of 
sanity to be an intimate acquaintance, see subdivi¬ 
sion d (1) (b) bb of this section, does not prevent 
any observer from testifying whether a personas 
appearance at a particular time was rational or irra¬ 
tional,or whether at a particular time he noticed 
anything strange or peculiar in a given person.*^^ 

It is not permissible for a witness to state that two 
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54- 111.—-Baddeley v. Watkins, 127 

N.E, 725, 293 111. 394—Strick v. 
Kiss, 26 Ohlo Cir.Gt.,N.S., 466. 

Vt.—^In re Waterman’s Wlll, 160 A. 
66, 102 Vt. 443. 

55. Utah.—In re Hanson*s Bstate, 
62 P.2d 1103, 87 Utah 680. 

Froximlty to time of exeoutloiL 
The time within which the obser¬ 
vation must have been made varies; 
a longer time is allowable in the case 
of inherent weakness or disturbance 
of a permanent nature than in the 
case of a condition of a temporary 
nature.—In re Hanson’s Bstate, su¬ 
pra. 

56. Ky.—McDonald’s Bx’r v. Tran- 
sylvania University, Lexington, 118 
S.W.2d 171, 274 Ky. 168. 

57. Ga.—McWilliam v. Pattillo, 161 
S.B. 697, 173 Ga. 771. 

58. Ga.—Patterson v. State, 12 S.B. 
174, 86 Ga. 70. 

59. Ala.—^Watson v. Anderson, 11 
Ala. 43. 

lowa.—Severin v. Zack, 7 N.W. 404, 
55 lowa 28. 

22 C.J. p 604 note 94. 

ea Ind.—Swygart v. Willard, 76 N. 

B. 766, 166 Ind. 25. 

22 C.J. p 604 note 96. 

61. Ala.—Koppers Co. v. Jemigan, 
89 So. 706, 206 Ala. 169. , 

Ga.—Rice v. Rice, 161 S.B. 694, 173 
Ga. 804. 


Tex.—Bell v. Blackwell, Civ.App., 273 
S.W. 866, 870, citing Corptui Ju¬ 
ris, and reversed on other grounds, 
Com.App., 283 S.W. 766. 

22 C.J. p 604 note 96. 

62. lowa.—^Hertrich v. Hertrich, 87 
N.W. 689, 114 lowa 643, 89 Am.S.R. 
389—Severin v. Zack, 7 N.W. 404, 

65 lowa 28. 

Tex.—Bell v. Blackwell, Civ.App., 273 
S.W. 866, 870, citing Corpxu Juris, 
and reversed on other grounds, 
Com.App., 283 S.W. 766. 

63. Mass.—^Barker v. Comins, 110 
Mass. 477. 

64. lowa.—Manktt v. Scott, 76 N.W. 
717, 106 lowa 203, 68 Am.S.R. 293. 

65. Mass.—Commonwealth v. Bray- 
man, 136 Mass. 438. 

66. Ala.—Watson v. Anderson, 11 
Ala. 43. 

111.—Peteflsh V. Becker, 62 N.E. 71, 
176 111. 448. 

Mich.—^Henderson v. Henderson, 172 
N.W. 623, 206 Mich. 36. 

N.T.—Weinberg v. Weinberg, 8 N.T. 
S.2d 341, 265 App.Div. 366—Hig- 
bee V. Guardian Mut. Life Ins. Co., 

66 Barb. 462, afflrmed 63 N.T. 608. 
22 C.J. p 601 note 66. 

67. Md.—^Daugherty v. Robinson, 122 
A. 124, 143 Md. 269. 

68 . Ga.—Jenklns v. Lane, 116 S.B. 

126, 164 Ga. '464—Shinholser v. 

Henry. 106 S.B. 719, 161 Ga. 237 
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—^Mutual Life Ins. Co. of New York 
V. Burson, 179 S.B. 390, 50 Ga.App. 
869. 

Ind.—Gwinn v. Hobbs, 141 N.B. 812, 
83 Ind.App. 263, dissenting opin¬ 
ion 144 N.B. 648, 83 Ind.App. 263. 
Mich.—Henderson v. Henderson, 172 
N.W. 623, 206 Mich. 36. 

Tex.—Bell v. Blackwell, Civ.App., 273 
S.W. 866, reversed on other 
grounds, Com.App., 283 S.W. 766. 
Vt.—^In re Bsterbrook, 76 A. 1, 83 
Vt. 229. 

Responsiveuess of answers 

A witness who testifled to having 
been acquainted with decedent for 
many years, and that decedent had 
spent much time at his, the witness*, 
banking house, and used to visit on 
the lawn until thlrty or forty days 
before his death, was qualifled to 
express an opinion as a nonexpert 
as to whether testatores statements 
and answers were responsive and in 
conformity with the matter witness 
was dlscussing.—In re Richardson’s 
Wlll, 180 N.W. 639, 190 lowa 686. 

69. N.T.—^Weinberg v. Weinberg, 8 
N.Y.S.2d 341, 266 App.Div, 366.' 

22 C.J. p 610 note 62. 

70. Cal.—^Holland v. Zollner, 36 P'. 
930, 37 P. 231, 102 Cal. 633. 

71. Cal.—People v. Arrighini, 64 P. 
591, 122 CaL 121. 
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persons had a similar peculiarity.^^ 

d, Sanity or Sonndness of Mind 

(1) Majority rule 

(2) Minority rule 

(1) Majority Rule 

(a) In general 

(b) Predicate for admission 

(a) In General 

As a general rule, the opinion of a nonexpert witness 
as to sanity or soundness of mind may, under certain 
conditions and when relevant, be received, but the opin¬ 
ion must not extend to matters requiring expert knowl- 
edge. 

While there has been some contrary authority, 
see subdivision d (2) of this section, as a general 
rule the opinion of a lay or nonexpert witness, based 
on knowledge or observation of, or experience with, 
another person,^^ to his sanity or insanity^^ or 
soundness or unsoundness of mind,*^® may be re- 
ceived where the case is a proper one for the re- 
ception of such evidence.*^® 

Reasons for the general rule are found in the 
considerations that the facts showing insanity, in 
their entirety, frequently elude accurate, complete, 
and detailed statement^^ and consequently render it 


[ difiicult to afford a satisfactory basis for the judg- 
I ment of an expert that many witnesses can make 
a correct inference more readily than they can make 
a detailed statement that, as commonly prescnted 
to observation, insanity is readily detectcd, if car^ 
ried beyond a certain point;®® that an unskilled ob¬ 
server may be quite as able as an expert to make a 
ciear mental comparison between the acts and con- 
duct of a sane person and those of one who is la- 
boring under mental disability and that to re- 
ject the inference of an observer with suitable op- 
portunities and faculty for observation is to re¬ 
fuse to consider evidence which is frequently of the 
highest possible value.^s 

Conclusion requiring expert knoxvlcdgc. A con- 
clusion requiring expert knowledge of the siibjcct 
of insanity may not be given by a nonexpert wit- 
ness.83 

Form of statement. The witness may state 
whether he observed anything indicatitig insanity.**** 
Further, he may state that a person whose sanity 
is involved was ‘'crazy but it is not proper to 
ask a witness to state his opinirm as to whether 
a testator was **rightmintled.'’**® I\*irlicular testi- 
mony may bc such that it does not contain any cx- 
pression of opinion as to sjinity or insanity.*^7 


72. lowa.—State v. Wlnter, 34 N.W. 
475, 72 lowa 627. 

22 C.J. p 604 note 92. 

73. Ala.—^N'atlonal Life & Accident 
Ins. Co. V. Hannon, 118 So. 170, 22 
Ala.App. 483, certiorari denled 118 
So. 172, 218 Ala. 174. 

N.C.—In re Brown’s Will,'l66 S.H. 
72, 203 N.C. 847—^Moore v. Jeffer- 
son Standard Life Ins. Co., 135 
S.E. 456, 192 N.C. 580. 

Tex.—Wigley v. Buzzard, Clv.App., 
124 S.W.2d 898, error dismlssed, 
Judgment correct—Smith v. Thorn- 
hlll, Civ.App., 12 S.W.2d 625, af- 
flrmed, Com.App., 25 S.W.2d 597, re- 
versed on other grounds 34 S.W.2d 
803—Adams v. Adams, Civ.App., 
253 S.W. 605, error dismissed 278 
S.W. 1114, 114 Tex. 682. 

yt .—In re Moxley’s Will, 162 A. 713, 
103 Vt 100. 

74. Ala.—Fountain v. Brown, 38 
Ala. 72. 

Idaho.—^McGrath v. West Bnd Or- 
chard & Land Co., 261 P. 623, 43 
Idaho 255. 

Ky.—Fldellty Mut. Life Ins, Co. v. 
Cochran, 219 S.W. 172, 187 Ky. 
430. 

Pa.—William Schuette & Co. v. 
Swank, 109 A 631, 266 Pa. 676. 

Tex.—Cardinal v. Cardinal, Civ.App., 
131 S.W.2d 1006, error dismissed— 
Adams v. Adams, Clv.App., 263 S. 
W, 606, error dismissed 278 S.W. 

■ 1114, 114 Tex. 682, 


'Wash.—Cameron v. Benefit Aas*n of 
Railway Bmployees, 107 P.2d 1096. 
22 C.J. p 604 notes 2, 3. 

WhexL coininltxnent is not at Isstie, 
laymen may testify to sanity or in¬ 
sanity.—U. S. V. Withock, 113 P.2d 
186, 72 App.D.C. 231. 

75. U.S.—In re CottrilPs Estato, D. 
C., 39 P.Supp. 689. 

Qa.—Mosley v. Fears, 68 S.E. 804, 135 
Ca. 71. 

Ind.—Kenworthy v. Williams, 6 Ind. 
376. 

Ky.—Fidelity Mut. Life Ins. Co. v. 

Cochran, 219 S.W. 172, 187 Ky. 430. 
Mo.—^Mayes v. Mayes, 235 S.W. 100. 
Reasonahle oonstmotlos, of restric¬ 
tive mle 

Rule that restriets testlmony of 
nonexpert witnesses on issue whether 
person is mentally unsound will not 
be construed so strictly as to make 
it appear wholly unreasonable.—^Wig- 
ley V. Buzzard, Tex.Civ.App., 124 S. 
W.2d 898, error dismissed, judgrmont 
correct. 

76. Ind.—Sllver v. Newcomer, 140 N. 
E. 455, 80 Ind.App.' 406. 

77. Qa.—Choice v. State, 31 Qa. 
424. 

22 C.J. p 605 note 7. 

78. Ohio.—Clark v. State, 12 Ohlo 
483, 40 Am.D. 481. 

22 O.Jr. p 606 note 8. 

79. Me.—Payette v. ChestervlUe, 77 
Me. 28, 62 Am,R.- 741, 

22 C.J, p 606 note 9. 
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80. Ohlo.—Clark v. Wtat»», 12 Ohio 
483. 40 Arn.O. 4Sl. 

22 C.J. p m mu> 10. 

81. 1X0.—ir. S. V. Withork. 113 R2d 
186, 72 App,I>.<\ 231, 

22 C.J. p 606 noto 11. 

82. Ohlo.--rinrk v. 12 Ohio 

483. 40 Am.l), 4M. 

22 C.J, p 606 nuto 12. 

83. Ala.—Torrfy v. Burnoy, 21 So. 
348. 113 Ala. 40S. 

Senile dementia 

Althoufrh a noni*xp<Tt can glv** 
an opinion aa to thf* aanlty of t**«- 
tator, baaed on hia oxpori*‘n<‘f^ with 
and knowlptipro of him, ho onnnot ex- 
presa an opinion that doroaaod waa 
sufferintf from wntlo doiiiontia if he 
was not an expert an mt*ntal <ii«- 
eases.—Adams v. Adams, < 'iv.App., 
253 S.W, 606, error dtanussod 27b H. 
W. 1114, 114 Tex. 5h2. 

84. Mo,—Buchholz V. Cunningham, 
100 S.W.2d 446. 340 Mo. 3u2. 

22 C.J. p 606 note 15. 

86. N.C,—^Whltc V. Hines, 109 S. 
E. 31, 182 N.C. 275. 

88. Ohio,—Baillie v, Hchnsath, 131 
N.H. 788. 20 Ohio App. 216. 
xrsnal qnestlon is whether. in the 
opinion of the witness, the testator 
was a person of sound mind,—iiaillle 
V. Heimsath, supra, 

87. Stotement s* to ehildlslmess 
Witness' statement that she 

thought testator was fulflllment of 
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Relevancy. The condition of mind sought to be 
proved must be relevant,and the inference must 
relate to the time at which it is relevant.^® 

(b) Predicate for Admission 
aa. In general 

bb. Observation and opportunity therefor 
cc. Discretion of court as to sufficiency 

aa. In General 

To Justify the recelpt of an opinion of a nonexpert 
witness as to sanity or soundness of mInd, a proper 
foundation must be lald by showing, among other things, 
that the witness is qualifled to express an opinion and 
generally by statlng the facts and circumstances on 
which the opinion is based. 

To warrant the reception of an opinion of a lay 
or nonexpert witness as to sanity or insanity, or 
soundness or unsoundness of niind, it is necessary, 
and sufficient that a proper predicate or foundation 
be laid.^® It must be shown to the satisfaction of 
the court that the witness is qualified to express an 


opinion.^^ 

Stat ement of facts. As a predicate for the ad¬ 
mission of an opinion of a lay or nonexpert wit¬ 
ness as to sanity or insanity or soundness or un¬ 
soundness of mind, it is generally necessary and suf¬ 
ficient to state the appearance, conduct, demeanor, 
or other facts and circumstances on which the opin¬ 
ion of the witness is based.^^ However, it is rec- 
ognized that it is frequently impossible to reproduce 
in language all the circumstances on which an in¬ 
ference with respect to sanity is based, and the re- 
quirement of a detailed statement of facts is not 
invariably insisted on;^^ and according to some,94 
but not other,85 authorities it is proper to dispense 
with it where the opinion or inference stated is that 
the observed person is sane or of sound mind, and 
this is true although in the particular jurisdiction 
such a statement may be required where the opin¬ 
ion testified to is that the observed person is in¬ 
sane or of unsound mind.®® 


Bible, once a man and twlce a chlld, 
dld not constitute opinion whether 
testator was sane or insane, but was 
merely a statement that testatores 
mind was enfeebled by agre.—Heflin 
V. Pullington, Mo., 37 S.W.2d 931. 

Testlmony as to condaot of a per¬ 
son is only a statement of facts and^ 
not an opinion as to whether or not 
the person is insane.—^Llnscott v. 
Hughbanks, 37 P.2d 26, 140 Kan, 363. 

89. Pa.—Commonwealth v. Buccieri, 
26 A. 228, 153 Pa. 635. 

89. lowa.—Denning v. Butcher, 69 
N.W. 69, 91 lowa 426. 

22 C.J. p 606 note 14. 

90. Ala.—^National Life & Accident 
Ins. Co. V. Hannon, 101 So. 892, 212 
Ala. 184—Hmgle v. Sims, 163 So. 
469, 26 Ala.App. 646. 

Ark.—Crocker's Heirs v. Crocker's 
Heirs, 246 S.W. 6, 156 Ark. 309. 

111.—Passenheim v. Keinert, 1 N.B.2d 
69, 362 111. 576. 

Mo.—Rubinstein v. New York Life 
Ins. Co., App., 163 S.W.2d 760. 
Ohio.—^Ross V. Stewart, 32 Ohio Cir. 
Ct.,N.S., 217. 

91. Ala.—^McClelland v. Coston, 149 
So. 697, 227 Ala. 267—Wainwright 1 

V. Wainwright, 137 So. 413, 223 
Ala. 622—Sorter v. Austen, 129 So. 
61, 221 Ala. 481—Tucker v. Hous- 
ton, 112 So. 860, 216 Ala. 43. 

lowa.—Mulier v. De Vries, 188 N.W. 

885, 193 lowa 1337. 

Mo.—-Ingram v. Hargls, App., 163 S. 

W. 2d 389. 

Neb.—In re Charles' Bstate, 226 N.W. 

869, 118 Neb. 634, 64 A.L.R. 1299. 
Tex.—Bowie Sewerage Co. v. Chand- 
ler, Civ.App., 138 S.W.2d 686, error 
dismissed, judgment correct—Cur¬ 


tis V. Adams, Civ.App., 276 S.W. 
206. 

22 C.J. p 604 note 2. 

Competenoy as to sanity or insanity 

Rule as to competency to testify as 
to sanity is less exacting than with 
reference to testimony as to insanity. 
—^Houston V. Grigsby, 116 So. 686, 
217 Ala. 606. 

92. U.S.—^U. S. V. Los Angeles Soap 
Co., C.C.A.Cal., 83 F.2d 876. 

Al€U—^Equitable Life Assur. Soc. of 
U. S. V. Welch. 195 So. 664, 239 Ala. 
463—^Vaughn v. Vaughn, 116 So. 
427, 217 Ala. 364—Bowling v. Bowl- 
ing, 8 Ala. 638. 

Del.—^Duffleld v. Robeson, 2 Harr. 
376. 

Ga.—^Morgan v. Bell, 6 S.B.2d 897, 
189 Ga. 432. 

111.—Grantz v. Grantz, 145 N.E. 398, 
314 111. 243—Chandler v. Fisher, 
126 N.B. 324, 290 111. 440. 
lowa.—^In re Fleming, 196 N.W. 242, 
106 lowa 639—In re Cooper's Es- 
tate, 194 N.W. 218, 196 lowa 116 
—In re Armstrong's Bstate, 183 N. 
W. 386, 191 lowa 1210. 

Kan.—^Linscott v. Hughbanks, 37 P. 

2d 26, 140 Kan. 363. 

Ky.—^Wood V. Corcoran, 234 S.W. 440, 
192 Ky. 774. 

Mo.—Clark v. Commerce Trust Co., 
62 S.W.2d 874, 882, 333 Mo. 248, cit- 
ing Oozpns Juris. 

•Neb.—In re Charles' Bstate, 225 N. 
W. 869, 118 Neb. 634, 64 AL.R. 
1299. 

Ohio.-Rutledge v. Inlow, 200 N.E. 

204, 61 Ohio App. 207. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 61 P.2d 680, 176 Okl. 
76. 

Tenn.—^Plerce v. Pierce, 127 S.W.2d 
791, 174 Tenn. 508—^Melody v. 

Hamblln. 116 S.W.2d 237, 21 Tenn. 
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App. 687—^Fitch v. American Trust 
Co., 4 Tenn.App. 87. 

Tex.—^Bowie Sewerage Co. v. Chand¬ 
ler, Civ.App., 138 S.W.2d 685, error 
dismissed, Judgment correct—Wlg- 
ley V. Buzzard, Civ.App., 124 S.W. 
2 d 898, error dismissed, judgment 
correct—^Mills v. Kellahln, Civ. 
App., 91 S.W.2d 1097, error dis- 
mlssod—Bryson v. Karslake. Civ. 
App, 71 S.W.2d 614, error dis- 

mlssed. 

Vt.—In re Moxley’s Will, 152 A. 713, 
103 Vt. 100—^In re Clogston's Es- 
tate, 106 A. 694, 93 Vt. 46. 

22 C.J. p 607 note 28. 

Statement of oonclnslon 
Witness should state facts, and 

not conclusions, in laying foundation 

for his opinion.—Rubinstein v. New 

York Life Ins. Co., Mo.App., 163 S.W. 

2d 760. 

93. lowa.—State v. Winter, 34 N.W. 
476, 72 lowa 627. 

22 C.J. p 608 note 29. 

94. U.S.—^Boone v. Equitable Hold¬ 
ing Co., D.C.W.Va., 32 F.Supp. 896, 
900, citing Corpus Juris, and re- 
versed on other grounds, C.C.A., 
Beckley Nat. Bank v. Boone, 115 F. 
2d 613. 

Ala.—^Rltchey v. Jones, 97 So. 736, 
210 Ala. 204. 

lowa.—^In re Mott's Bstate, 206 N.W. 
770, 200 lowa 948. 

Mo.—Lee V. Ullery, 140 S.W.2d 5 
—^Buchholz V. Cunningham, 100 S. 
W.2d 446, 340 Mo. 302—Kaechelen 
V. Barrlnger, 19 S.W.2d 1033—-In re 
Bearden, App., 86 S.W.2d 686. 

22 C.J. p 608 note 30. 

96. Ga.—Jenkins v. Lane. 116 S.B. 
126, 154 Ga. 454. 

90 , xT.S.—^Boone v. BQUitable Hold¬ 
ing Co., D.C.W.Va., 32 F.Supp. 
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The facts stated must relate to a time which is 
sufiiciently near to be relevant;®^ and, while it is 
not necessary that the inference of the witness 
should have been formed at the time when he saw 
the facts stated by him,98 it is necessary that his 
opinion have reference to the time, or about the 
time, to which his testimony concerning observed 
facts relates, and not to a time long before or after 
his observation.^9 

The relevant opinion of a qualified lay witness as 
to sanity or insanity, or soundness or nnspundness 
of mind, is admissible where he States facts and 
circumstances which are sufficient, or amply suffi¬ 
cient, to constitute a reasonable basis for his opin- 
ion.l On the other hand, where the facts stated 
are not sufficient, in the opinion of the court,^ to 
give a reasonable basis,^ or any basis,^ for the opin¬ 
ion or inference, or sufficient admissible facts are 
not clearly stated,5 the witness may be rejected as 
incompetent and his opinion excluded,® or his evi- 


dence may be accorded little or no weight,^ espe- 
cially where he is interested.® Where the opinion 
sought is that a certain person is insane or of un- 
sound mind, it is essentiai that the witness first state 
facts inconsistent with sanity, and where he does 
not do so the court may and should prevent him 
from expressing his opinion,® as his unsupported 
opinion has no weight or valiie^^ and, if received, 
may have a prejudicial cflfect,^^ 

bb. Observation and Opportunity There for 

To warrant the recelpt of an opinion of a nonexpert 
witness as to sanity or soundness of mind of a person, 
It must satlsfactorily appear that the opinion Is based 
on the witness’ own knowledge or observation and that 
he had sufficient opportunity to observe the person and 
to form an accurate opinion. 

It is necessary and sufficient, to shiAv the qnalifi- 
cation of an ordinary or nonexpert witness to ex- 
press an opinion that a person is or was sane or in¬ 
sane, or of sound or unsound mind, that it shall af- 
firmatively appear, to the satisfaction of the court, 


896, reversed on other grounds, C. 
C.A., Beckley Nat. Bank v. Boone, 
115 F.2d 518. 

111.—Capner v. Holbrook, 273 IlLApp. 
199. 

Iowa.--In re Cooper’s Estate, 194 N. 
W. 218, 196 lowa 116—Haddock v. 
Jacobs, 171 N.W. 598, 185 lowa 
1067. 

Mich.—In re Davls, 268 N.W. 822, 277 
Mich. 88 . 

Mo.—Lee v. XJllery, 140 S.W.2d 6 — 
Nute V. Fry, 111 S.W.2d 84, 841 
Mo. 1138—Stevens v. Meadows, 100 
S.W.2d 281, 340 Mo. 252—Clark v. 
Commerce Tnist Co., 62 S.W.2d 
874, 333 Mo. 243—^Berkemeler v. 
Beller, 87 S.W.2d 430—Carpenter v, 
Kendrlck, 252 S.W. 646, 299 Mo. 95 
—Kaechelen v. Barrlnger, 19 S.W. 
2d 1033—^Ingram v. Biargis, App., 
163 S.W.2d 389—In re Bearden, 
App., 86 S.W.2d 686 . 

Tex.—Chambers v. Wlnn, Civ.App., 
133 S.W. 2 d 279, reversed on other 
grounds, Com.App., 154 S.W.2d 464. 

97, Utah.—^In re Hanson, 167 P. 256, 
60 Utah 207. 

22 C.J. p 608 note 31. 

Bemotenees 

A witness, who based his opinion 
on buslness dealings and conversa- 
tions wlth grantor on occaslons not 
remote from date of deed, was com¬ 
petent to testify whether she was of 
sound mind In the year of Its execu- 
tion and at the date of the deed, al- 
though he dld not see her on that 
partlcular day.—Gwlnn v. Hobbs, 141 
N.B. 812, 83 Ind.App. 263, dlssenting 
opinion 144 N.B. 648, 83 Ind.App. 


—^Hathaway v. Natlozial Life 
Ins. Co., 48 Vt 335. 


99- Ind.—Stewart v. Manship, 140 N. 
H. 643, 193 Ind. 694. 

1- Ark.—First Nat. Bank v. Tribble, 
244 S.W. 33, 166 Ark. 264. 

lowa.—Zander v. Cahow, 206 N.W. 90, 
200 lowa 1258. 

Ky.—^Wood V. Corcoran, 234 S.W. 440, 
192 Ky. 774. 

Mo.—Rubinsteln v. New York Life 
Ins. Co., App., 153 S.W.2d 760. 

Ohio.—^Ross V. Stewart, 32 Ohlo Cir. 
Ct.N.S., 217. 

Tex,—Colvard v. Goodwin, Civ.App., 
24 S.W.2d 786, error dismissed. 

2 . lowa,—In re Diver’s Estate, 240 
N.W. 622, 214 lowa 497—Campfleld 
V. Rutt, 236 N.W. 59, 211 lowa 
1077. 

Mich.—^In re Murray, 188 N.W. 381, 
219 Mich. 70. 

Tenn.—Fitch v. American Trust Co., 
4 Tenn.App. 87, 102, citing Corpus 
Xiiris- 

22 C.J. p 608 note 33. 

a Tenn,—Fitch v. American Trust 
Co., supra, citing Corpus Jtiris- 

22 C.J. p 608 note 34. 

4^ lowa.—In re Coopers Estate, 194 
N.W. 218, 196 lowa 116 . 

5. Tenn.—Fitch v. AmeWcan Trust 
Co., 4 Tenn.App. 87, 102, citing 
Corpus Juris- 

22 C.J, p 609 note 35. 

6 . Md.—Smith V. Biggs, 189 A. 256, 
171 Md. 628. 

Tenn.—Fitch v. American Trust Co., 

4 Tenn.App. 87, 102, citing Corpus 
Juris. 

22 C.J. p 609 note 36. 

7. Tenn.—^Fltch v. American Trust 
Co., supra, citing Corpus ^Tnris. 

22 C.J. p 609 note 37. 
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a Mich.—Walla<*f» v. Harris, 32 
Mich. 380. 

22 C.J, p 609 note 38 Ul^• 

9. Mich.—In re Murmy, 188 N.W. 
381, 219 Mi<fh. 70 —Blaekman v, An¬ 
drews, 114 N.W. 3U. ITin Mich. 
322—Ilillard v. Kakt»r. 1U4 N.W. 
399. 141 Mich. 124«-Prenti.M v. 

Bates. 53 N.W, 153. 93 Mieh. 234. 
17 L.n.A. 491. 

Mo.—Lee V. THery, 140 S.W.IM 5— 
Nute V. Fry, 111 «.W.2c1 ,S|. 341 Mo. 
1138—FieldH V. Lurk, 74 S.W.2d 
35, 335 Mo. 765—'(’l?»rk v. <’om- 
merce Trn.st (’»>., 62 i4.W.2d STI, 3,3.3 
Mo. 243—Berkemeier v. .17 

«.W.2d 430. 

Facts showlng or ladicatlug ab- 
uormaOL state or oouditiou of mind 
muHt be l>y a wttnchM as a 

foundation for hl.s opinion that the 
person observed is or was of unsoun<l 
mind. 

Ala.—Sorter v. Austen, 120 So. 51. 
221 Ala. 481. 

lowa.—('•ampfteld v. Itutt. 2.13 N.W. 
59, 211 lowa U»77-- ZnmWr v. <*a- 
how. 206 N.W. 9», 20 »» Iiiwa 12.18. 
Facts teudiug to ralse fair iufer- 
ezice of insanity must ht* rirst re- 
cited by a nonexpert uh a 

foundation for his opinion that a 
testator was insane.-., in re Motfs 
Eatate, 2U6 N.W. 770, 200 lowa 1»I8. 

10. Mo-—Lee v. Ulbry, 110 S.W.2d 
5—Slev<*ns v. Meatlctws. lan S.W.2d 
281, 340 Mo, 352--L(tehr v, Stark»*, 
56 S.\V,2d 772, 332 Mo. 131-.^-Herke- 
meier v. Beller, 37 S.W.LM 430. 

XI. Mo.—Lee v. Ullery, IIO S,W.2d 

6 . 

18. Mich.—<VOonnor v. MadiSfin, 67 
N.W. 105, 98 Mieh. 183. 

22 C.J. p 606 note 16. 
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ihat the witness had, through acquaintance and busi- 
ness dealings, social relations, or other contacts, 
sufficient opportunity to observe the designated per- 
son and to form an accurate opinion or judgment 
as to such personas sanity or insanity, or soundness 
or unsoundness of tnind,^^ and that his testimony 
is based on his own knowledge or observation.^^ 

It is, however, impossible to lay down any exact 
rule as to what opportunity for observation will 
qualify the witness, and each case must be deter- 
mined according to its own circumstances.^s The 
circumstances under which the observation took 
place are entitled to consideration.16 Where a wit¬ 
ness has had sufficient acquaintance to qualify him 
to express an opinion, the length of time the ac¬ 
quaintance existed^*^ and the extent of his oppor¬ 
tunity to observe and know the mental condition of 
the person in question^^ go only to the weight and 
value, and not to the admissibility, of his testimony. 
The opinion of a witness, which is specifically lim- 
ited to the time when he saw and conversed with 
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the person in question, is not objectionable, even 
though he had not seen and observed such person 
for two or three years prior to the time inquired 
about but a witness will not be permitted to state 
his opinion as to soundness or unsoundness of mind 
at a particular time by inference from what he ob¬ 
served long before or after that time .20 

Intimate acquaintance. In some jurisdictions, 
sometimes as a resuit of statutory regulations, it is 
necessary^i and sufficient,22 to qualify a nonexpert 
witness to express an opinion as to the sanity or 
soundness of mind of a designated person, that the 
witness be intimately acquainted with such person. 

What satisfies this requirement is a question of 
fact for the trial court to determine;23 where the 
statutes are silent as to the degree of intimacy that 
is essential, there can be no fixed rule.24 The court 
should consider the period of acquaintance and the 
opportunity for observation but where a witness 
has had an intimate acquaintance with a grantor or 


13. Ala.—^Equitable Life Assur. Soc. 
of U. S. V. Welch, 196 So. 664, 239 
Ala. 463—^McClelland v. Coston, 149 
So. 697. 227 Ala. 267—Sorter v. 
Austen, 129 So. 61, 221 Ala. 481— 
Bobbs V. Pridgen, 124 So. 292, 220 
Ala. 119—^National Life & Accident 
Ins. Co. V. Hannon, 108 So. 676, 
214 Ala. 663—Ritchey v. Jones, 97 
So. 736, 210 Ala. 204. 

111.—Peters v. Peters, 33 N.B.2d 426, 
376 111. 237—Down v. Comstock, 
149 N.B. 607, 318 111. 446—Slmpson 
V. Anderson, 137 N.E. 88, 305 111. 
172. 

lowa.—In re Mott*s Estate, 206 N.W. 
770, 200 lowa 948—Morrison v. Mc- 
Laughlin, 182 N.W. 671, 191 lowa 
474—^KerkhofE v. Monkemeier, 175 
N.W. 762, 188 lowa 103. 

Kan.—Linscott v, Hughbanks, 37 P. 
2d 26, 140 Kan. 363. 

Miss.—Gathings v. Howard, 84 So. 
240, 122 Miss. 365. 

Mo.—State v. Jackson, 142 S,W.2d 46, 
49, 346 Mo. 474, citlng Corpus Jtu 
ils—Lee V. Ullery, 140 S.W.2d 6. 

N.C.—^Branch Banking & Trust Co. v. 
Gear, 113 S.B. 507, 184 N.C. 612. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 51 P.2d 580, 176 Okl. 
76. 

Tex.—Davis v. Williams, Civ.App., 
144 S.W.2d 446, error dismissed, 
Sup., 146 S.W.2d 982—Chambers v. 
Wlnn, Civ.App., 133 S.W.2d 279, re- 
versed on other grounds, Com.App., 
164 S.W.2d 464—Small v. Taylor, 
Civ.App., 64 S.W.2d 161, 163, citing 
Corpus Jnrlm. 

Vt.—In re Moxley’s Will, 162 A. 713, 
103 Vt. 100. 

Va.—^Davis v. Alderson, 100 S.E. 541, 
125 Va. 681. 


Wash.—^Halbach v. Luckenbach S. S. 

Co., 278 P. 178, 162 Wash. 492. 

22 C.J. p 606 note 17. 

14 . Mo.—Pields v. Luck, 74 S.W.2d 
35, 335 Mo. 766—^Mayes v. May es, 
235 S.W. 100. 

22 C.J. p 607 note 18. 

16. IT.S.—^Montana R. Co. v. War- 
ren, Mont., 11 S.Ct. 96, 137 U.S. 348, 
34 L.Ed. 681. 

22 C.J. p 607 note 19. 

General or partlal insanity 
Same degree of observation Is not 
necessary to qualify nonexpert wit¬ 
ness to testify to general insanity, as 
in case of partial derangement only. 
—^National Life & Accident Ins. Co. 
V. Hannon, 108 So. 676, 214 Ala. 663. 

16. 111.—Emery v. Hoyt, 46 111. 268. 
22 C.J. p 607 note 20. 

17. Mo.—Kaechelen v. Barringer, 19 
S.W.2d 1033. 

la Mo.—Lee v. Ullery, 140 S.W.2d 
5. 

19. Ind.—Folger v. Bamard, 126 N.E. 
460, 73 Ind.App. 623. 

20 . Ind.—Stewart v. Manship, 140 
N.E. 543, 193 Ind. 694. 

21 . Ala.—^Houston v. Grigsby, 116 
So. 686, 217 Ala. 506. 

Cal.—^Atkins Corporation v. Toumy, 
67 P.2d 480, 6 Cal.2d 206. 

22 C.J. p, 699 note 41 [a], p 607 note 

21 . 

intimacy and opportunity 
To admit testimony of nonexpert 
witness as to sanity of another, it 
must be shown that acquaintance oi 
witness with such person is Intimatt 
and that witness has had sufficient 
opportunity for observation to enablo 
him to form correct judgment.—Na- 
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tional Life & Accident Ins. Co. v 
Hannon, 101 So. 892, 212 Ala. 184. 

22. Ala.—Hale v. Cox, 163 So. 336, 
231 Ala. 22. 

Cal.—In re Pisher^s Estate, 269 P. 
756, 202 Cal. 206—^In re Perkins* 
Estate, 236 P. 46, 196 Cal. 699—In 
re Hili, 67 P.2d 166, 13 Cal.App.2d 
326—^In re Short^s Elstate, 47 P.2d 
655, 7 Cal.App.2d 612—In re Alex- 
ander's Estate, 296 P. 63, 111 Cal. 
App. 1—In re Lencl’s Estate, 288 
P. 841, 106 Cal.App. 171—Horowits 
V. Sacks, 265 P. 281, 89 CaLApp. 
336. 

Ind.—Folger v. Garnard, 126 N.E, 
460, 73 Ind.App. 623. 

Or.—^In re Riggs’ Estate, 260 P. 763, 
120 Or. 38—In re Faling's Will, 208 
P. 716, 106 Or. 366—In re Sturte- 
vanfs Estate, 178 P. 192, 92 Or. 
269, rehearing denled 180 P. 595, 92 
Or. 269. 

22 C.J. p 607 note 21 [b]. 

23 . Cal.—^In re Perkins’ Estate, 235 
P. 45, 196 Cal. 699. 

22 C.J. p 607 note 22. 

24 . Cal.—In re Lenci’s Estate, 288 
P. 841, 106 Cal.App. 171. 

2& Cal.—^In re Lenci’s Estate, su¬ 
pra. 

Xiong acquaintance 

(1) A Witness, although a nonex¬ 
pert, who testlfled to long and in¬ 
timate acquaintance with the person 
in question was properly permitted 
to give his opinion as to sanity.— 
Washam v. Beaty, 99 So. 163, 210 
Ala. 636. 

(2) A nonexpert witness may state 
his opinion of a teBtator*s sanity 
where he had an acquaintance with 
the testator sufficlently long and in- 
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testator, the fact that the witness saw less of the 
grantor or testator during a certam period of time 
than during an earlier or later period goes to the 
weight or probative force, rather than to the ad- 
missibility, of his opinion as to sanity.^® A mere' 
casual acquaintance27 or a short conversation with 
the person^* is not sufficient, and it has been stat- 
ed that a familiarity with the mental temperament 
of the person, the soundness of whose mind is in 
question, is essential.^® 

cc. Discretion of Court as to Sufficiency 

It Is withfn the dfscretion of the triai court to de- 
termine whether matters shown at a predicate for the 
reception of an opinion of a nonexpert witness as to 
sanity or soundness of mind are sufficient. 

Whether a nonexpert witness is sufficiently shown 
to be competent or qualified,^® as an intimate ac- 
quaintance^l or as otherwise having sufficient op- 
portunity for observation and the formation of an 
opinion,32 and whether sufficient facts have been de- 
tailed,33 to warrant the receipt of his opinion or in- 
ference as to sanity or soundness of mind rests 
largely and primarily in the sound discretion of the 
triai court, whose action will not ordinarily be re- 
viewed, although it is subject to reversal in extreme 
cases where an improper exercise of discretion ap- 


pears.3^ 

(2) Minority Rule 

In some Jurisdictions a nonexpert witness may not 
state that a person is sane or Insane, although he may 
make statements which indicate his opinion. 

In some States a nonexpert witness has not been 
permitted to state his inference as to the sanity or 
insanity of a person,35 the courts considering that 
the subject of insanity is one of a technical na- 
I ture,35 that the popular Standard of insanity is not 
the same as the legal Standard, and that speciai 
training is needed to appreciate the significance of 
the facts presented in evidcnce, while the inference 
of an observer is frequently colored by his preju- 
dices.37 

Even in these States, however, the rule excluding 
the inference is not favorably regarded,35 and the 
tendency is to restrict it to the exclusion of a defi¬ 
nite statement that the person in question is sane 
or insane,35 and to receive statements falling short 
of this, but which, nevertheless, clearly indicate the 
opinion of the witness on the subject,as, for in- 
stance, where an unskilled witness who has testified 
to observed facts is allowed to state whether, in his 
judgment, the acts and conversations testified to 
were rational or irrational, see subdivision c of this 


timate to enable him to form a cor- 
rect Judgmaent—^Roberts v. Trawick, 
18 Ala 68. 

38- Ala—^Houston v. Grigsby, 116 
So. 686, 217 Ala 606. 

Cal.—In re Alexander’a Estate, 296 1 
P. 53, 111 Cal.App, 1. 

22 C.J. p 607 note 21 [a]. 

OesgatloiL of Intinuite usoolatloa 
The fact that witneeses were not 
in intimate assoclatlon with the tes¬ 
tatrix for some months or years be- 
fore her death does not go to the ex¬ 
clusion, but only to the probative 
value, of thelr testlmony as to her 
mental soundness.—^Wood v, Cor- 
coran, 234 S.W. 440, 192 Ey. 774. 

37. Cal.—Huyck v. Rennle, 90 P. 
929. 161 Cal. 411. 

38. Mont.—State v. Penna 90 P. 
787. 35 Mont. 535. 

39. Cal.—^Matter of Budan, 104 P. 
442. 166 Cal. 230. 

22 C.J. p 607 note 26. 

3CK Ala—^Batson v, Batson, 117 So. 
10, 217 Ala 460—^Kational Life & 
Accident Ins. Co. v. Hannon, 108 
So. 676, 214 Ala 663—Lewis v. 

Martin, 98 So. 636, 210 Ala 401_ 

Hingle v. Sims, 163 So. 459, 26 Ala 
App. 546. 

HL—Williams v. Prudential Ins. Co. 

of America 271 HLApp. 532. 

31. Cal.—Atklns Corporation v. 

Toumy, 67 P.2d 480, 6 Cal.2d 206 
—^In re risher*s Estate, 259 P. 766, 


202 Cal. 206—^In re Perkins' Bs- 
tate, 236 P. 45, 195 Cal. 699—In re 
Relph’s Estate, 221 P. 361, 192 Cal. 
461—In re Keegan’s Estate, 72 P. 
828, 139 Cal. 123—In re Wax's Sa¬ 
tate, 39 P. 624, 106 Cal. 343—In re 
Bhle's Estate, 2 P.2d 398, 115 Cal. 
App. 666—In re Lencl's Estate, 288 
P. 841, 106 CahApp. 171. 

92. Mo.—State v, Jackson, 142 S-W. 
2d 46, 49, 346 Mo. 474, citlng Cor- 
ptts Juris. 

Tex.—Davis v, Williams, Clv.App., 
144 S.W.2d 446, error dlamlssed» 
Sup., 146 S.W.2d 982—Small v. 
Taylor, Clv.App., 54 S.W.2d 163, 
163, citing Corpus Juris—Mlsaouri 
Pac. R. Co. V. Baldwin, Civ.App., 
261 S.W. 418, 419, citlng Corpus 
Juris, and alllrmed, Com.App., 273 
S.W. 834, certiorari denled 46 S.Ct. 
336, 270 U.S. 646, 70 L.Bd. 777, 

Vt.—In re M6xley’s Will, 162 A. 713, 
103 Vt. 100. 

22 C.J. p 609 note 39. 

33. lowa—Campfield v. Rutt, 236 
N.W. 69, 211 lowa 1077. 

Mo.—^Pields v. Luck, 74 S.W.2d 36, 
46, 835 Mo. 765, citlng Corpus Ju¬ 
ris. 

22 C.J. p 608 note 86 Cc], p 609 note 
39. 

34. Mo.—Fields v. Luck, 74 S.W.2d 
86, 46, 335 Mo. 766, quotlng Cor¬ 
pus Jtirls. 

22 C.J. p 609 note 40. 
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Qusstloa of Uw 

The triai court doea not h,avc the 
right to exerciae a fr«‘c dlarretion In 
the admiasion of teatimony of lay 
witness aa to hia opinion of sound¬ 
ness of mind of a person, about 
whom an inquiry as to sanity ts be- 
Ing made, but it hecomes a question 
of law as to whether witness, who 
has had occasion to ohserve the neta, 
demeanor, atatements. ete., of the 
peraon. haa, by the detniling of sueh 
matters, qualifled himself to glve 
an opinion as to the sanity of per- 
I son so obaerved.-^Bowie Sewerage 
Co. V. Chandler, Tex.(?iv,App., 138 S. 
W.2d 685, error dismissed, judKtnent 
correct. 

36v Mass,—Gorham v. Moor, 84 N*. 

B. 436, 197 Masa. 623. 

22 C.J. p 610 noto 56, 

38. Me.—Payette v. Chesterville, 77 
Me. 28, 62 Am.R. 741. 

22 C.J. p 610 noto 66. 

37. Me,—Payette v. Chesterville, su- 
pra. 


38. Mass.—Baxter v. Abbott, 7 Gray 
71. 

22 C.J. p 610 note 69. 


39. Me.— Roblnson v. Adam», 62 Me. 
369. 16 Am.R. 472. 

22 C.J. p 610 note 60. 

40. Mass.—MeCoy v. Jordan. 69 N. 
B. 358. 184 Mass. 576. 

22 aj. p 610 note 61, 
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section, where such a witness is permitted to state 
whether he observed any fact which led him to in¬ 
fer that there was any derangement of intellectui or 
noticed an3rthing which indicated insanity,^^ qj. 
where it is permitted to elicit on cross-examination 
how the person in question impressed the witness in 
the matter of sanity^^ 

e. Mental Capacity or Gompetency 

(1) In general 

(2) Predicate for admission 

(1) In General 

A nonexp^rt wftness ordlnarfly may express his opfn- 
Ion as to the mental capacity generally of a person; but 
there Is a conflict of authority as to whether such a wit¬ 
ness may express an opinion as to the mental capacity 
or competency of a person to perform a certain legal act. 

Except in a few jurisdictions,^^ and except where 
the person in question is present as a witness and 
is fully examined in the presence of the jury, so 


that the inferences of other observers as to his men¬ 
tal capacity is unnecessary,^® a nonexpert witness is 
permitted, after the laying of a proper foundation, 
see § 507 e (2) infra, to express his opinion as to 
the mental capacity generally of a designated per¬ 
soni® However, there is considerable conflict of 
authority on the question of whether, assuming that 
a sufficient predicate has been laid, a nonexpert wit¬ 
ness, other than an attesting or subscribing witness, 
see § 507 f infra, should be allowed to express an 
opinion on the mental capacity or competency of a 
designated person to execute a particular kind of 
legal instrument or to perform a certain legal act>'^ 
Where such an opinion is rejected, the rejection is 
deemed necessary or warranted because the opin¬ 
ion involves legal capacity, or a mixed question of 
law and fact, and covers the precise point to be 
passed on by the court or jury.^* 

Capacity to execute Instruments, In some States 
the opinion of a nonexpert witness as to testamen- 
tary capacity is received,49 while, in other juris- 


41. Mass.—Hewitt v. Taunton St. 

R. COm 46 N.E. 106, 167 Mass. 488. 
22 C.J. p 610 note 63. 

48. N.T.—People v. Krlst, 60 N.B. 
1067, 168 N.T. 19, 16 N.Y.Cr. 532. 

43. Mass.—Hos:an v. Boche, 61 N.B. 
67, 179 Mass. 510. 

44. N.Y.—Paine v. Aldrich, 80 N.B. 

725, 133 N.Y. 544—^Weinberg- v. 

Weinberg, 8 N,Y,S.2d 341, 266 App. 
Dlv. 866. 

45. lowa.—Spragrue v. Atlee, 46 N.W. 
766, 81 lowa 1. 

22 C.J. p 604 note 93. 

46. Ala.—Tucker v. Houston, 112 
So. 360, 216 Ala. 43. 

Ark.—^Zambie v. Namour, 132 S.W.2d 
390, 198 Ark. 1104—Grlffin v. Un¬ 
ion Trust Co., 266 S.W. 289, 166 
Ark. 347. 

Ga,—McWilliam v. Pattllo, 161 S.B. 
697, 173 Ga. 771—Merritt v. Wal- 
lace, 160 S.B. 610, 173 Ga. 435— 
Duncan v. Coleman, 144 S.B. 18, 
166 Ga. 632—Pennington v. Perry, 
118 S.B. 710, 166 Ga. 103. 

111.—^Down V. Comstock, 149 N.B. 607, 
318 111. 446—Catt V. Robins, 137 N. 
B. 101, 305 111. 76. 

Kan.—Gorman v. Hickey, 64 P.2d 687, 
145 Kan. 54—^Mingle v. Hubbard, 
293 P. 513, 131 Kan. 844. 

Ky.—Pfuelb v. Pfuelb, 122 S.W.2d 
128, 276 Ky. 688—Hutchins v. Fo- 
ley, 111 S.W.2d 686, 271 Ky. 104— 
Bodlne v. Bodine, 44 S.W.2d 840, 
241 Ky. 706—Moran’s Bx'r v. Mor- 
an, 38 S.W.2d 207, 288 Ky. 403— 
Sabin v. Commonwealth, 26 S.Ww2d 
506, 233 Ky. 686—Tombragel y. 
Tombragel's Bxecutor cmd Trus- 
tee, 28 S.W.2d 919, 232 Ky. 493— 
Doyle V. Schafer, 14 S.W.2d 413, 

32 C.J.S.—12 


228 Ky. 83—Beatty v. Caldwell, 
276 S.W. 647, 210 Ky. 669. 

Mlnn.—^In re 01son’s Bstate, 223 N. 

W. 677, 176 Mlnn. 360. 

Miss.—^Fortenberry v. Herrlngton, 
196 So. 282, 188 Miss. 736. 

Mo.—^Brwln v. Railway Bxpress 
Agency, App., 128 S.W.2d 1077— 
Cari y. Bilis, App., 110 S.W.2d 805 
—Smallwood y. St. Louis-San 
Prancisco Ry. Co., 263 S.W. 660, 
217 Mo.App. 208. 

N.C.—Jones y. Metropolitan Life 
Ins. Co., 176 S.B. 162, 206 N.C. 916 
—In re Brown's Wlll, 140 S.B. 192, 
194 N.C. 683. 

Okl.—Campbell v. Dick, 176 P. 620, 
71 Okl. 186. 

Pa.—Patterson y. Snider, 167 Pa. 612, 
305 Pa. 272. 

Tex.—Small y. Taylor, Ciy.App., 54 
S.W.2d 161. 

Va.—Perguson y. Perguson, 192 S.B. 
774, 169 Va. 77—^Poreband y. Saw- 
yer, 136 S.B. 683, 147 Va. 106. 

W.Va.—Grayes y. Blatzen, 164 S.B. 
796, 112 W.Va. 467—McCary y. 

Monongahela VaJley Traction Co., 
126 S.E. 92, 97 W.Va. 806. 

Mental disablUty 

N.C.—^Nelson v. Jefferson Standard 
Life Ins. Co., 164 S.E. 752, 199 N. 
C. 443. 

47. Bxplanation of dlvergent views 

A possible explanation of the dis¬ 
cordant ylews may be found in the 
consideratlon that the opinion may, 
under some clrcumstances, be ob- 
yiously merely the witness’ way of 
expressing the mental condition ob- 
served and thus unobjectionable, 
while in other caaes it may be ciear 
that the witness is attempting to 
draw the ultimate cbnclusion and ] 
thus exceed his proyince.—^Hayes v. | 
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Candee, 62 A. 826, 76 Conn. 131—22 
C.J. p 602 note 82. 

4S. Ala.—Camp v. Dobson, 162 So. 
88, 228 Ala. 32—^Dersis y. Dersis, 
98 So. 27, 210 Ala. 308. 

Cal.—In re Perkins' Bstate, 236 P. 
46, 196 Cal. 699. 

111.—Baddeley y. Watkins, 127 N.B. 
725, 293 111. 394. 

Ind.—Silyer y. Newcomer, 140 N.B. 

466, 80 Ind.App. 406. 
lowa.—^Penn Mut. Life Ins. Co. y. 
Mulyaney, 266 N.W. 889, 221 lowa 
926—Hann y. Hann, 211 N.W. 496, 
202 lowa 807. 

Kan.—Steiner y. Horejsi, 76 P.3d 219, 
147 Kan. 139. 

Ohio.—^Rhoads v. 

724, 29 Ohio App. 

Pink, 26 Ohio Cir.Ct.,N.S., 106, 
Or.—In re Stutevanfs Bstate, 178 P. 
192, 92 Or. 269, rehearing denied 
180 P. 596, 92 Or. 269. 

Tex,—Plckering y. Harris, CoimApp.. 
23 S.W 2d 316, reversing, Ciy.App., 
12 S.W.2d 686. 

22 C.J. p 602 note 81. 

49. Del.—^In re Sharpley’s Will, 120 
A. 286, 2 W.W.Harr. 164—Bthridge 
y. Bennett, 9 Houst. 295, 31 A. 813. 
Kan.—Gorman v. Hickey, 64 P.2d 
687, 145 Kan. 54. 

Ky.—Newcomb's Ex*rs y. Newcomb, 
27 S.W. 997, 96 Ky. 120, 16 Ky.L. 
376. 

Md.—Cronin y. Kimble, 144 A, 698, 
166 Md. 489. 

N.C.—In re Hargrove’s Wlll, 173 S.B. 

677, 206 N.C. 307. 

22 C.J. p 601 note 66. 

Blements of testamentary oapaoity 
A Qualified witness may state his 
opinion as to whether the testator 
hcLd mind enough to know the nature 
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dictions such evidence is excluded.6® The opinion 
of a nonexpert witness as to capacity to execute a 
deed is admitted in some States,«i and excluded m 
other States and in some,5* but not in other,*'^ 
States a nonexpert witness is permitted to express 
his opinion as to the mental capacity of a particular 


person to enter into a contract; and in stili other 
States, while a witness is permitted in a will con- 
test or other litigation to express his opinion as to 
the capacity of the testator or other designated per¬ 
son to execute a valid deed or contract.ss the rule 
is confined to cases of general capacity or incapacity 


and exteut of his property, the ob¬ 
jecte of his hounty and his duty to 
thexxi) and to dispose of his property 
accordlnff to a flxed purpose of his 
own.—Pfuelh v. Pfuelb, 122 S.W.2d 
128, 275 Ky. 688—Lee v. Kirhy, 217 
S.W. 896, 186 Ky. 603—Tanner v. 
Grace, 214 S.W. 824, 186 Ky. 127. 

Xn. lUchlffaiL 

(1) A nonexpert witness may state 
his opinion as to testamentary ca¬ 
pacity.—Paul V. Paurs Estate, 286 
N.W. 680, 289 Mich. 462—In re Mox- 
on’s Estate, 207 N.W. 924, 234 Mich. 
170—^Porter v. Throop, 11 N.W. 174, 
47 Mich. 313. 

(2) However, the contrary has al¬ 
so been held.— T&ge v. Beach, 96 N. 
W. 981, 134 Mich. 61. 

Xn PeunsylTaiila 

(1) There is authority in support 
of the text—^Wogan v. Small, 11 
Serg. & R. 141. 

(2) However, there is also author¬ 
ity to the contrary.—Stokes v. Mil- 
ler, 10 Wkly.N.C. 241. 

sa Ala.—Camp v. Dobson, 152 So. 
38, 228 Ala 32—^Daggett v. Boomer, 
99 So. 181, 210 Ala 673—^Dersls v. 
Dersis, 98 So. 27, 210 Ala. 308— 
Wear v. Wear, 76 So. 111, 200 Ala 
111 . 

111.—Slmpson V. Anderson, 137 N.E. 
88, 306 111. 172—Baddeley v. Wat- 
kins, 127 N.E. 726, 293 111. 394. 
Mass.—Old Colony Trust Co. v. 
Whitney, 169 N.E. 613, 269 Mass. 
619. 

Mo.—^Blacklston v. Russell, 44 S.W.2d 
22, 328 Mo. 1164—^Mayes v. Mayes, 
236 S.W. 100—Hamon v. Hamon, 
79 S.W. 422. 180 Mo. 685. 

N.T.—^In re Jones’ Estate, 278 N.T. 

S. 887, 166 Misc. 49. 

Ohio.—^Runyan v. Price, 16 Ohio St. 
1, 86 Am.D. 469—Shuey v. Fink, 
26 Ohio Clr.Ct.N.S., 106. 

Or.—In re Allen’s Estate, 241 P. 996, 
116 Or. 467—In re Sturtevant*s Es¬ 
tate, 178 P. 192, 92 Or. 269, rehear- 
Ing denied 180 P. 595, 92 Or. 269. 
Tenn.—Gibson v. Gibson, 9 Yerg. 329. 
Utah.—^In re Hanson^s Estate, 62 P. 

2d 1103, 87 Utah 680. 

Vt.—^In re Blood's Will, 19 A. 770, 
62 Vt. 369. 

22 C.J. p 601 note 71. 

BLements of testamentary capacity 
A witness should not be permitted 
to answer Questions as to whether 
testator had sufficient mental ca¬ 
pacity to know, understand, compre- 
hend, and realize his property and 
the extent thereof, the natural ob- 


jects of his hounty and the duty, if 
any, be owed to them, the nature of 
the act of making a will, and the 
effect the will would have on his 
property at his death.—Hann v. 
Hann, 211 N.W. 495, 202 lowa 807. 

In Callfomla 

(1) The opinion of a nonexpert 
witness as to testamentary capacity 
may not be received.—In re Perkins 
Estate, 235 P. 46, 195 Cal. 699—Tay- 
lor’s Estate, 28 P. 603, 92 Cal. 564. 

(2) There is, however, authority 
to the contrary.—^In re De Graaf's 
Estate, 93 P.2d 199, 34 Cal.App.2d 
120 . 

Xn Gorgia 

(1) On trial of an issue of devisa- 
vit vel non, whether alleged testa¬ 
trix had mental capacity to mako 
will at time of signing the paper, is 
for jury, and a nonexpert witness 
cannot testify as to such legal con- 
clusion.—Morgan v. Bell, 6 S.E.2d 
897, 189 Ga, 432—Smoot v. Alexander, 

3 S.E.2d 593, 188 Ga. 203. 

(2) In a prior case, however. It 
was held that testimony of witness 
that he did not thlnk testator had 
mind enough to make a will dispos- 
ing of property was not objectlon- 
able as a concluslon.—Dean v, Lit- 
tleton, 131 S.B. 607, 161 Ga» 651. 

(3) On an issue as to mental ca¬ 
pacity to make a will, a witness may 
give in evidence his opinion as to 
whether the testator had aenae 
enough to know who his children 
were.—Dyar v. Dyar, 131 S.E. 535, 161 
Ga. 616. 

Xn. Texas 

(1) A witness is not permitted to 
state his opinion as to the mental 
capacity of a testator to make a 
will.—^Brown v. Mitchell, 31 S.W. 621, 
88 Tex. 350, 36 L.R.A. 64—Cardinal 
v. Cardinal, Civ.App., 131 S.W.2d 
1005, error dismissed—Hudson v. Pu- 
son, Civ.App., 16 S.W.2d 166—Curtis 
v. Adams, Civ.App., 275 S.W. 206. 

(2) Opinion of witness that testa¬ 
trix was not of disposing mind is ob- 
jectionable as stating concluslon.— 
Kennedy's Estate, v. Richardson, Civ. 
App., 41 S.W.2d 95. 

(3) However, after the laying of 
a proper foundation, a lay witness 
may give his opinion as to whether 
the testator was mentally capable 
of knowing or understanding the na¬ 
ture and efiCect of his acts, as dlstln- 
guished from an opinion as to wheth¬ 
er the testator possessed the degree 
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of intelligence to do what ht* did do. 
—Chambers v. Winn, Com.App., 154 
S.W.2d 454, reversing» Civ.App., 13S 
S.W.2d 279—Campboll v. (\ampbell, 
Civ.App., 215 S.W. 134, error refused, 
(4> Furthermore, testimony of a 
qualilied witness that testator was 
capable of knowing, and knew, the 
objects of his hounty and his prop¬ 
erty and the extent tht*reof is admis- 
sihle. It being regarded as only an 
opinion on mental condit ion and not 
a conclusion on the «luestion of legal 
capacity to make a will.—Hudson v. 
Puson, supra. 

51. Ga,—Snell v. Sncll, 142 S.E. 96, 
166 Ga. 724. 

22 C.J. p 601 note 65. 

52. Mo.—Klackiston v. Uu.«s«*ll, 44 S, 
W.2d 22, 32K Mo, 1164. 

Tox.—Hickerlng v. flarri.s, Gom..\pp., 
23 S.W.2d 316, n*verslng, Civ.App., 
12 S.W.2d 6S6—Canlinal v. Cardi¬ 
nal, C!v.App., 131 S.W.2d 1005. er¬ 
ror di.smissed—IhxJson v. Kuykfn- 
dall, Civ.App., 127 S.W.2d 318, er¬ 
ror dismissed, judgment — 

Brito V. Slaek, Civ.App., 25 S.\V.2d 
881. 

22 C.J. p 601 note 69. 

Capacity to Tuiderstmiid nature of 
deed 

Kan.—Ktelner v. Httrejsi. 75 I*.2d 219, 
147 Kan. 130. 

53. Oa.—('oniptim v. 117 

S.E. 464, 155 cia. iHP. 

Ky.—Ham v. Miss <’. R Mnson'» 
School, The Castle, 61 S.W.2d 7. 
249 Ky. 478. 

Va.—Prl<*i‘*s Kx’r v. Harhiim, X37 
K. 611, 147 Vli. 47K, 

22 C.J. p 601 note 64. 

Mental capacity to understand seri- 
ousness of marrlage contract 
Nev,—McNee v. MeXee, 237 C. 534. 
49 Nev. »0. 

54. Tex.—Harrison v, I>avi», Civ. 
App„ f»K K.W.2d 1925, error dis- 
missed—MeCleHk*-y v. Mct^Ieskey, 
Civ.App., 286 S.W. 616. 

22 C.J. p 601 note 72. 

Capacity to underatand nature of 
contract 

Kan.—Steiner v. Horejsl, 76 P.2d 
219, 147 Kan. 139. 

55. Md.—Bowers v. Kutzleh, 131 A. 
463, 149 Md. 308—Dnugherty v. 
Robinson, 122 A. 124, 143 Md. 269 
—Harrls v. Hlpsley, 89 A. S52. 122 
Md. 418—Line v. Line, 86 A. 1032, 
119 Md. 403, Ann.Cas,19X4D 192. 
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extending over a long period of time and does not 
extend to cases of temporary incapacity suddeniy 
induced by physical causes.^S 

Other related Holdings are that a lay or nonex- 
pert witness may state his opinion as to the compe- 
tency or mental capacity of a particular person to 
execute a note®*^ or an assignment thereof,®* but 
may not state his opinion as to capacity to execute 
a mortgage^^ or release.®® 

Capacity in business affairs or transactions. In 
some jurisdictions a nonexpert witness may state his 
opinion as to competency or mental capacity to 
transact business,while in other States such an 
opinion is excluded.®^ Opinion testimony as to 
capacity to transact ordinary business is admitted 
in some States®^ and excluded in others;®^ some,®® 
but not other,®® courts receive the opinion of a wit¬ 
ness as to the capacity or competency of a person 
to manage his business affairs; and in some,®^ but 
not in other,®® States opinion testimony as to com¬ 
petency or capacity to care for property is received. 
Further, some courts admit the opinion of a non¬ 
expert witness as to the mental capacity of a person 
to understand in a reasonable manner the nature 
and effect of business transactions,®® while other 
courts exclude the opinion of such a witness as to 


competency or capacity to understand business deal- 
ings,'^® comprehend and understand transactions in- 
volving the disposition of property by will or oth- 
erwise,*^! or reason on a business proposition.'^^ 

The opinion of a witness as to the capacity of 
another person to understand important business 
matters*^® or transactions,^^ or large and complicat- 
ed business transactions,*^® has been rejected. 

Capacity to incur criminat Uahility, A nonexpert 
witness may not express an opinion as to the capac¬ 
ity of a person to incur criminal liability.*^® In some 
jurisdictions a nonexpert witness may express an 
opinion as to the capacity of a person to know or 
appreciate the difference between right and wrong,*^*^ 
but in other jurisdictions such an opinion is ex- 
cluded.7® 

Other matters. Nonexpert witnesses may, it has 
been held, state their opinions that a certain person 
did not have mind enough to understand the nature 
of his act,*^® and that a person appeared unable to 
understand immediately what was being talked 
about;®® but they have been refused permission to 
state opinions that a person was not capable of self- 
control or self-goverhment,®^ as well as opinions as 
to the capacity of one person to treat another per¬ 
son properly®® or to understand what a summons 


56. Md.—Johnston v. Schraldt, 149 

A. 283, 168 Md. 656—-Struth v. 
Decker, 69 A. 727, 100 Md. 368. 

57. Neb.—^In re Bartmess’ Bstate, 
258 N.W. 877, 128 Neb. 408. 

58. Ariz.—Sapp v. Lifrand, 36 P.2d 
794, 44 Arlz. 321. 

58. 111.—Sloutenborouffb v. Miller, 

188 IlLApp. 220. 

60. N.C.—Beard v. Southern R. Co., 
66 S.E. 606, 143 N.C. 136. 

61. Ga.—^Winkles v. Drake, 141 S. 

B. 67, 166 Ga. 335—^Hlxon v. Geor- 
gria Southern & F. Ry. Co., 137 S. 
E. 260, 163 Ga, 734. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 51 P.2d 680, 175 Okl. 

76. 

Wash.—Moffltt V. Goldcamp, 79 P.2d 
695, 195 Wash. 75. 

22 C.J. p 601 note 67. 

Business not Involvingr capacity to 
make wUl 

Ohio.—Brockmeier v. Buck, 9 Ohio 
Dec. (Reprint) 353, 12 Clnc.L.Bul. 
213. 

62. Cal.—^In re Soberanes’ Bstate, 

189 P. 103, 182 Cal. 626. 

22 C.J. p 602 note 74. 

63. Ala.—^Wear v. Wear, 76 So. 111, 
200 Ala. 346, explainlng Torrey v. 
Burney, 21 So. 348, 113 Ala. 496. 

lowa.—^Diddle v. Salter, 163 N.W. 
447, 180 lowa 840. 

Kan.—Steiner v. Horejsi, 75 P.2d 
219, 147 Kan. 139—Punk v. Plsh, 


252 P. 266, 122 Kan. 294, rehear- 
ing denied 265 P. 646, 123 Kan. 
207. 

Ohio.—^Baillie v. Heimsath, 161 N.B. 

788, 20 Ohio App. 216. 

Xn. Illinois 

(1) There are decisions supportlngr 
the text.—Spelrer v. Curtis, 143 N.B. 
427, 312 111. 162—Trubey v. Richard- 
son, 79 N.E. 692, 224 111. 136. 

(2) However. there is authority 
upholdingr the exclusion of such 
opinion evidence.—^Bundy v. West, 
130 N.B. 709, 297 111. 238. 

64. Tex.—Brito v, Slack, Civ.App., 
26 S.W.2d 881. 

65. Okl.—In re Carney’s Guardian- 
shlp, 237 P. 111, 110 Okl. 166. 

Capacity to look after flnanclal af- 
faixs 

lowa.—^Brwin v. Pillenwarth, 137 N. 
W. 602, 160 lowa 210. 

66. Ind.—^Hamrick v. State, 34 N.B. 
3, 134 Ind. 324—Silver v. Newcom- 
er, 140 N.B. 456, 80 Ind.App. 406. 

67. Okl.—In re Carney^s Guardian- 
ship, 237 P. 111, 110 Okl. 166, 

68. Vt.—Londonderry v. Pryor, 79 
A. 46, 84 Vt. 294. 

Capacity to xnanagre property 
Cal.—^In re Cobum, 106 P. 924, 11 
Cal.App. 604. 

22 C.J. p 602 note 75. 

68. Ala.—Bquitable Life Assur. Soc. 
of U. S. V. Welch, 196 So. 654, 239 
Ala. 453. 


70. Cal.—^In re Soberanes* Bstate, 
189 P. 103, 182 Cal. 626. 

71. lowa.—^Penn Mut. Life Ins. Co. 

V. Mulvaney, 266 N.W. 889, 221 
lowa 925. 

72. Cal.—In re Hili, 57 P.2d 166, 13 
Cal.App.2d 326. 

73. Ohio.—^Niemes v. NI emes, 119 
N.B. 603, 97 Ohio St. 145. 

74. Tex.—^Koppe v. Koppe, 122 S.W. 
68, 67 Tex.Clv.App. 204. 

75. Ohio.—^Niemes v. Niemes, 26 
Ohio Cir.Ct.,N.S., 613. 

76. Vt.—Londonderry v. Pryor, 79 
A, 46, 84 Vt. 294. 

22 C.J. P 602 note 79. 

77. Neb.—^Pflueg-er v. State, 64 N. 

W. 1094, 46 Neb. 493. 

22 CJ. p 601 note 68, p 602 note 
79[a]. 

In criminal prosecutlons see Crimi¬ 
nal Law § 879. 

78. Cal.—^People v. 0’Brlen, 9 P.2d 
902, 122 Cal.App. 147. 

79. Ky.—Pidelity Mut. Life Ins. Co., 

V. Cochran, 219 S.W. 172, 187 Ky. 
430. 

80. Mo.—Roach v. Kansas CityRys. 
Co., App., 228 S.W. 620. 

81. Tex.—^Franklin v. Boone, 88 S. 

W. 262, 39 Tex.Civ.App. 697. 

82. Tex—^Lindsey v. White, Civ. 
App., 61 S.W. 438. 

22 C.J. p 602 note 80. 
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served was about.^8 It has been held, on the one 
hand, that it is proper for a witness to state his opin- 
ion as to the capacity of a certain person to hold a 
conversation like one testified to by another wit¬ 
ness to have taken place,and, on the other hand, 
that it is improper for a witness to state whether a 
certain person was able to converse intelligently on 
any particular subject for any length of timeas or 
whether his ability to discuss current events was 
above the average.^® 

(2) Predicate for Admission 

A proper predfcate or foundation must be lald before 
the opinion of a nonexpert witness as to nnental capacity 
may be recelved. 

To warrant the reception in evidence of the opin¬ 
ion of a nonexpert witness as to another person*s 


mental capacity generally, or his mental capacity to 
perform a certain legal act, if such opinion is al- 
lowed in evidence in the particular jurisdiction, see 
§ 507 e (1) supra, it is necessary and sufficient that 
a proper foundation be laid.®^ The requisite predi¬ 
cate or foundation is generally considered laid when, 
and only when, it is shown that the witness is qual- 
ified to express an opiniones hy reason of having 
had, through acquaintance,®^ adequate opjwrtunity 
to observe the person in question®^ and to form an 
opinion as to his capacity it appears that the 
opinion of the witness is based on pertinent facts 
observed by him and within his kmnviedge ^he 
witness States the facts on which his opinion or 
conclusion is based and the facts narrated by the 
witness support or warrant, or legitimatoly tend to 


83. Kan.—^Dean v. Metcalf, 58 P.2d 
1073, 144 Kan. 174. 

84i, Mich.—^Beanblen v. Cicotte, 12 
Miebu 459. 

85. Neb.—^Ames v. Ames, 106 N.W. 
684, 75 Keb. 478. 

22 aj. p 601 note 68 [a]. 

86. 111.—^Bundy v. West, 130 N.B. 
709. 297 IU. 238. 

87. Md.—Cronin v. Kimble, 144 A. 
698, 156 Md. 489. 

Mich.—^Paul v. PauVs Bstate, 286 N. 
W. 680, 289 Mlch. 462—Fox v. 
Joslln, 196 N.W. 394, 225 Micbu 
536. 

Mlnn.—^Ewert v. Chirpich, 211 N.W. 

306, 169 Mlnn. 386. 

Mo.—Smallwood v. St, Louls-San 
Francisco Ry. Co., 263 S.W. 650, 
217 Mo.App. 208. 

88. Ala.—Tucker v. Houston, 112 
So. 360, 216 Ala. 43. 

Md.—Cronin v. Kimble, 144 A. 698, 
156 Md. 489—Scheller v, Schindel, 
138 A. 416, 163 Md. 647—Dau^h- 
erty v. Robinson, 122 A. 124, 143 
Md. 269—^Brashears v. Orme, 49 A. 
620, 93 Md. 442. 

Mich.—In re Dowell, 116 N.W. 972, 
162 Mich. 194. 

W.Va.—Graves v. Katzen, 164 S.B. 
796, 112 W.Va. 467. 

89. Cal.—^In re Flatau’s Bstate, 76 
P.2d 606, 10 CaL2d 701. 

IU.—Lewls V. Deamude, 33 N.B.2d 
440, 376 111. 219—Britt v, Darnell, 
146 N.H. 610, 316 IU. 386. 

Ky.—^Hutchins v. Foley, 111 S.W.2d 
686, 271 Ky, 104—^Bodine v. Bo- 

dine. 44 SW.2d 840, 241 Ky. 706_ 

Tombragrel v. TombragreVs Exeeu- 
tor and Trustee, 23 S.W.2d 919, 
232 Ky, 498—Mullins v. Mullins, 16 
S.W.2d 788, 229 Ky. 103—Irvlne v. 
Greenway, 296 S.W. 446, 220 Ky. 
388—Beatty v. CaJdwell, 276 S.W 
647, 210 Ky. 569. 

Md.—Daugrherty v. Robinson, 122 A. 
124. 143 Md. 259. 


Mich.—^Henderson v. Henderson, 172 
N.W. 628, 206 Mich. 36. 

Neb.—In re Bartmess* Bstate, 268 N. 
W. 877, 128 Neb. 408. 

90. Ky.—Hutchins v. Foley. 111 S. 
W.2d 686, 271 Ky. 104—Bodine v. 
Bodine, 44 S.W.2d 840. 241 Ky. 706 
—Beatty v. Caldwell, 276 S.W. 547, 
210 Ky. 669. 

Mo.—Lee v. UUery, 140 S.W.2d 5. 
Tex.—Small v. Taylor, Civ.App., 64 
S.W.2d 161. 

Wash.—Moffitt V. Goldeamp, 79 r.2d 
695, 196 Wash. 76. 

91. Ala.—^Equitablo Life Aasur. 
Soc. of U. S. V. Welch, 195 So. 654, 
239 Ala. 453. 

111.—Britt V. Darnell, 146 N.B. 610, 

I 315 111. 385, 

Ky.—Hutchins v. Foley, lli S.W.2d 

686, 271 Ky, 104—Bodine v. Bo¬ 
dine, 44 S.W.2d 840, 241 Ky. 706— 
Beatty v. Caldwell, 276 S.W. 547, 
210 Ky. 650. 

92. Del.—^In re Sharpley’s Wlll, 120 
A 686, 2 W.W.Harr. 154. 

Ga.—Merritt v. Wallace, 160 S.B. 
610, 178 Ga. 436. 

Kan.—Qorman v. Hickoy, 64 r.2d 

687, 146 Kan. 54. 

Ky.—Pfuelb v. Pfuelb, 122 S.W.2d 
128, 276 Ky. 688—Mullins v. Mul¬ 
lins, 16 S.W.2d 788, 229 Ky. 103— 
Doylo V. Schafer, 14 S.W.2d 413, 
228 Ky. 83. 

N.C.—In re Hargrove’s Will, 173 S. 

B. 677, 206 N.C. 307. 

Ohlo,—Baillie v, Heimsath, 161 N.B. 

788, 20 Ohio App. 216. 

Pa.—Patterson v. Snider, 157 A 612, 
305 Pa. 272. 

Va.—^Forehand v. Sawyer, 136 S.B 

688, 147 Va. 106. 

W.Va.—MeCary v. Monongahela Val- 
ley Tractlon Co., 125 S.B, 92, 97 
W.Va. 306. 

AdulsslblUty of testimony Aowliig 
Icnowledge 

A witness, when testlfying as to 
mental capacity of a person, may 
state facts showing witness* knowl- 
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edge of person.—Bryant v, Oarrler, 

198 S.B. 619, 214 N.O. 191. 

93. Ala.—Rqultahle Lif»* .\.saiir. Soc. 
of U. S. V. Weleh. 195 So. 554, 239 
Ala. 4,'>3—Hatson v. Batson, 117 
So. 10, 217 Alft. 4.’t0—Murphree v 
Senn, 18 So. 264, 107 .Via. 424. 

Del.—In re Sharpli‘y's Wlll, 120 A 
686 , 2 W.W.Harr. 151—Lodge v. 
I..odge'R Wni. 2 njt. 

IU.—Klnnlgon v. Smith. ir»9 X.K. 767, 
337 IU. r»72--J»uie8 v. Worth, 149 
N.K 793, :n» III, 23.5—Down v, 
Oomstock, II 9 X.R 6**7, :ilS 111. 
445—Catt V, UobinH, 137 N.K. lOl, 
305 IU. 76. 

lowa.—KtTkhoff v. Monk*«mtder. 175 
N.W. 762. IKK If>wa 103—MoBl- 
fresh V. MeKlfresh, 173 N.W. 259, 
1K6 lown 994—In re Hurgurs E«- 
late, 171 N.W. 144. IKK lowa 928— 
Wiinam.s State ilank v. Hish. 149 
N.W. 600, 167 lowa 52«. 

Ky.—Grand Lorlge, Urofherhood of 
Kallroad Truinmen v. llash. 6$ S. 
W.2d 25, 251 Ky. k 2«—Frazle’R 

Kx'x V. Kriuie. 217 S.W. 668, 1S6 
Ky. «13, 

Md,—Johnsttm v. 149 A. 

283, 168 Md. 555—Wmtd v. H«nk- 
ey, 105 A. 430, 133 Md. 3K9. 

Mich.—Hake v, you«K«, 23« N.W. 
858, 264 Mich. 545—In re MeCar- 
bery, 219 NW. 707, 243 Mit*h. 39— 
Fox V. Joslln. 19 « N.W. 394, 225 
Mich. 636—In re Ver Vue«?ke*a Bs- 
tato, 183 NW. 1. 214 Mich. 2K1. 

Mtnn.—Bird v. Johnson, 272 N.W, 
168, 199 Minn. 252. 

Mias.—Fortenherry v. Herrington, 
196 So. 232. 188 Mias. 735—Ward 
V. Ward, 87 So. 153, 124 Mi«s. 697. 

Mo,—Lee v. tUlery. 140 S,W.2d 6— 
Cari V. EUis, App., 11« S.W.2d 806. 

Neb.—In ro Bartmess* Bstate, 258 
N.W. 877, 128 Neb. 408. 

Ohlo.—BailHe v. Heimsath, 16 X N.E. 
788, 20 Ohio App. 216. 

Tenn.—Clarke v, Wllbum, 7 Tenn. 
App. 46. 
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support or justify, his opinion or conclusion.®^ Al- 
though the witness need not detail ali of the facts 
and circumstances which he has observed and on 
which his opinion is based,^^ must state some 
facts and circumstances which afford a logical and 
reasonable ground or basis for his opinion^® and 
which indicate that his opinion is not a guess or the 
resuit of suspicion or speculation.97 

In a few jurisdictions, while the opinion of a wit¬ 
ness who had ample opportunity to observe the per- 
son in question and who States the facts on which 
his opinion is based, may and should be admitted,^^ 
it is not necessary that the witness state the facts 
on which his opinion is based where his testimony 
shows such an intimate and close relation between 
the person observed and himself as fairly to lead 
to the conclusion that his opinion will be justified 
by his opportunity for observation,^® and it is not 
error to admit in evidence the opinion of a witness 
who States that he saw and conversed with the per¬ 


son in question but who fails to state the number^ 
length,! subject matter, or substance of the conver- 
sations, or what was said by the person under con- 
sideration.2 

With regard to the competency of the witness and 
the suEciency of the facts on which he bases his 
opinion, the question of whether the evidence shows 
a foundation for the reception of his opinion is one 
for the trial court to decide® and is left largely to 
its discretion.** 

Observations connected with husin^ss matters or 
transactions, Although a nonexpert witness has not 
observed a person transact any business, he may 
nevertheless state his opinion as to the mental ca¬ 
paci ty of such person where the condition of the 
mind of such person was not such as to permit him 
to attend to any business and he made no attempt 
to do so unassisted.5 However, a witness may not 
express his opinion that a person lacked sufficient 
mental capacity to transact business where he ad- 


Tex.—^Duckels v. Dougherty, Civ. 

App., 226 S.W. 720. 

22 C.J. p 653 note 60 [a], 
igrecesslty of relatlng* oonversatioxis 
If contestant intended to rely on 
conversations between nonexpert 
witnesses and testatrix, as basis for 
witnesses' opinion concerning testa¬ 
trix’ lack of mental capacity, it was 
necessary for the witnesses to re¬ 
late the conversations In order that 
the court could determine whether 
as a matter of law they were of 
such a nature as to be the basis of 
an opinion.—Lewls v. Deamude, 33 
N.E1.2d 440, 376 111. 219, 

Adxnisslblllty of teatimony as to 
faots 

A witness, when testifylng as to 
mental capacity of person, may 
state the conduct, conversations, or 
other facts showing basis for opin¬ 
ion. 

N.C.—Bryant v. Carrier, 198 S.B. 619, 
214 N.C. 191—In re Brown’s Will, 
140 S.E. 192, 194 N.C. 683—White 

V. Hmes, 109 S.E. 31, 182 N.C. 276. 
Vt.—In re Healy's Will, 109 A. 19, 

94 Vt. 128. 

94. 111.—Planlgon v. Smlth, 169 N.E. 

767, 337 111. 672. 

lowa.—In re Paczoch’s Bstate, 211 N. 

W. 600, 202 lowa 849—^Hann v. 
Hann, 211 N.W. 496, 202 lowa 807. 

Ky.—Pfuelb v. Pfuelb, 122 S.W.2d 
128, 276 Ky. 688—Toung^s Ex’r v. 
Toliver's Adm'r, 284 S.W. 389, 214 
Ky. 769. 

Md.—Acker v. Acker, 192 A. 327, 172 
Md. 477—Smith v. Biggs, 189 A. 
266, 171 Md. 628-Scheller v. Schin- 
del, 138 A. 416, 163 Md. 647. 
Mich.—In re Walker’s Bstate, 258 
N.W. 206, 270 Mich. 33—Trombley 
V. King, 231 NW. 79, 261 Mich. 
117—Iu re McCarbery, 219 N.W. 


707. 243 Mich. 39 —Bolson v. Cen¬ 
tral Business Men’s AsS’n, 209 N. 
W. 95, 236 Mich. 80—Gutt v. Wal- 
ter's Bstate, 184 N.W. 629, 216 

Mich. 672—^In re Ver Vaecke's Es- 
tate, 183 N.W. 1, 214 Mich. 281. 
Mo.—^Erwin v. Hailway Express 
Agency, App., 128 S.W.2d 1077. 
Ohio.—Baillie v. Heimsath, 161 N.E. 

788, 20 Ohio App. 216. 

Pa,—^Kish V. Bakaysa, 199 A. 321, 
330 Pa. 633. 

trtah.—In re Hansen’s Will, 177 P. 
982, 52 Utah 654. 

95. Kan,—^Punk v. Pish, 262 P. 266, 
122 Kan. 294, rehearing denied 266 
P. 646, 123 Kan. 207. 

Ky.—Sabin v. Commonwealth, 26 S. 
W.2d 606, 233 Ky. 636—Beatty v. 
Caldwell, 276 S.W. 647, 210 Ky. 
669. 

22 C.J. p 602 note 84 [al. 

90 . 111 .—^Lewis V. Deamude, 33 N.E. 
2d 440, 376 111. 219—^Morecraft v. 
Felgenhauer, 178 N.E. 877, 346 111. 
416—Britt V. Darnell, 146 N.E. 
510, 315 111. 385. 

Ky.—^Beatty v. Caldwell, 276 S.W. 
647, 210 Ky. 669. 

Mtfih.—^Paul V. PauVs Bstate, 286 N. 
W. 680, 289 Mich. 452—In re Per- 
guson’s Bstate, 216 N.W. 61, 289 
Mich. 616. 

97. 111.—Lewis v. Deamude, 33 N.E. 
2 d 440, 376 111. 219—Ginsberg v. 
Ginsberg, 198 N.E. 432, 361 111. 499. 

Md.—Smith V. Biggs, 189 A. 266, 171 
Md. 628. 

98. Ark.—^Zambie v. Namour, 132 S. 
W.2d 390, 1-98 Ark. 1104—Griffln 
V. Union Trust Co., 266 S.W. 289, 
166 Ark. 347. 

Ga.—Snell v. Snell, 142 S.B. 96, 165 
Ga. 724—^Dyar v. Dyar, 131 S.E. 
636, 161 Gsl 616. 
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Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Lay, 51 P.2d 680, 176 
Okl. 76—In re Camey’s Guardian- 
ship. 237 P. 111, 110 Okl. 166. 

99. Ark.—Seeman v. Hilderbrand, 
113 S.W.2d 724, 195 Ark. 677—Grif- 
fin V. Union Trust Co., 266 S.W. 
289, 166 Ark. 347. 

Iu OUahoxua 

(1) The rule of the tert has been 
followed.—Davis v. Dixon, 300 P. 378, 
149 Okl. 274. 

(2) In a prior case it was stated 
that the witness must state the 
facts on which his opinion is based. 
—Payton v. Shlpley, 195 P. 126, 80 
Okl. 146. 

1. Ga.—Pennington v. Perry, 118 S. 
B. 710, 156 Ga. 103. 

2. Ga.—McWilliam v. Pattillo, 161 S. 
B. 697, 173 Ga. 771. 

3. 111.—^Planlgon v. Smith, 169 N.E. 
767, 337 111. 572—Jones v. Worth, 
149 N.E. 793, 319 111. 236. 

Md.—Smith V. Biggs, 189 A. 266, 171 
Md. 528. 

4. Ala.—Tucker v. Houston, 112 So. 
360, 216 Ala. 43. 

Cal.—In re Cook, 210 P. 628, 69 Cal. 
App. 279. 

111.—Catt V. Robins, 137 N.B. 101, 306 
111. 76. 

22 C.J. p 603 note 86 Ca]. 

5. Minn.—^Bwert v. Chirpich, 211 
N.W. 306, 169 Minn. 386. 

Testimony that others trausacted 
business 

Where the witness testifles that 
other persons transacted business for 
the person in question, he may state 
his opinion as to such person’s men¬ 
tal capacity.—^Ring v. Lawless, 60 N. 
E. 881, 190 IU. 620. 
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mits that he had never transacted or discussed busi- 
ness with such person.® 

Time of observation, Nonexpert witnesses must 
confine their opinions as to the capacity of a testa¬ 
tor to a time when he was under their observation.^ 
Where the incapacity of a testator resulted from ill- 
ness and was of a varying, rather than a fixed and 
unchanging, nature, nonexpert witnesses are not 
qualified to express an opinion as to the testatores 
capacity to execute a will where such opinion is 
based merely on their observations made during vis- 
its before and after the execution of the will.^ On 
the other hand, the opinions of nonexpert witness¬ 
es as to testamentary capacity are not rendered in- 
admissible by the fact that they were not present at 
the execution of the will and their opinions are based 
on observations made shortly before or after the 
execution of the willand evcn though a witness 
had not seen the testator for several months before 
and after the execution of the will, his opinion is 


admissible where he had full opportunity of observ- 
ing the testator closely during other periods of time 
and the mental disease with which the testator was 
afflicted was a progressive onc without lucid inter- 
vals.^® 

f. Opinions of Attosting or Snbscribing Wit¬ 
nesses 

Subscpibing op attestlng witnesses to a will op deed 
may exppess theip opinion as to the mental condition op 
capacity of the testator op grantor at the time of the 
execution of the instrument; a foundation for the pecep- 
tion of such evidence is unnecessapy. 

The opinions of subscribing or attcsting witnesses 
to a will or deed as to the mental condition or capac¬ 
ity, sanity, soundness of mind, or testamentary ca¬ 
pacity of the testator or grantor at the time of the 
execution of the instrument may he received.i^ Such 
opinions may be received without the layiiig of a 
foundation is not ncccssary that the witnesses 

state the facts on which their opinions are based, ^3 
or give reasons for their opinions,^** or that they have 


e. IU.—Ginsber^ V. Glnsberg, 198 
N.B. 432, 361 IH. 499. 

7. Ohio.—^Rogers v. Monroe, 26 Ohio 
Cir.Ct.,N.S., 193. 

8. Md.—^Blrchett v. Smith, 133 A. 
117, 160 Md, 369. 

9. Del.—re Sharpley's Wi!!, 120 
A. 586, 2 W.W.Harr. 154. 

Ky.—^Tanixer v. Grace, 214 S.W. 824, 
185 Ky. 127. 

la Va.—^MeComb v. Faxrow, 104 S. 
E. 812, 128 Va. 456. 

II. Ark.—Schirmer v. Baldwin, 82 
S.W.2d 162, 182 Ark. 681—McDan- 
iel V. Crosby, 19 Ark. 633. 

CaJ.—^In re Short's Estate, 47 P.2d 
655, 7 Cal.App.2d 512. 

Colo.—^Ashworth v, McNamee, 70 P. 
166, 18 Colo.App. 86—In re D'Avig- 
non's Will, 66 P. 936, 12 Colo.App, 
489. 

Del.—^Duflaeld v. Robeson, 2 Harr. 
376. 

Ga.—Franklin v. First Nat. Bank, 200 
S.E. 679, 187 Ga. 268—Grlffln v. 
Barrett, 196 S.E. 746, 186 Ga, 

443. 

III. —^Brownlie v. Brownlie, 191 N.B, 
268, 357 111. 117, 93 A.L.R. 1041 
—James White Memorlal Home 
V. Haeg, 68 N.B. 568, 204 111. 422— 
In re Roblnson's Will, 60 N.B. 194, 
190 111. 95. 

lowa,—Parsons v. Parsons, 21 N.W. 
670, 66 lowa 764, aflirmed 24 N.W. 
664, 66 lowa 764. 

Ky.—Sydnei^s Bx*r v. Cunningham, 
16 S.W. 130, 13 Ky.L. 24. 

Me.—^Appeal of Martin, 179 A. 655, 
133 Me. 422—In re Loomis' Will, 
174 A. 38, 133 Me. 81—Appeal of 
Look, 152 A. 84, 129 Me. 359. 

Md.—Johnston v. Scbmidt, 149 A. 283, 
168 Md. 555. 

Mass.—Old Colony Tnist Co. v. Di 


Cola, 123 N.B. 454, 233 Mass. 119 
—^Hastings v. Rider, 99 Mass. 622. 
Mlss.—Fortenberry v. Herrington, 
196 So. 232, 188 Mias. 735—Ward 
V. Ward, 87 So. 163, 134 Miss. 697. 
N.Y.—Irving v. Bruen, 97 N.Y.S. 180, 
110 App.Div. 668, affirmed 79 N.B. 
1107, 186 N.Y. 605—In re Folk'R 
Will, 24 N.Y.S. 1062, 71 Hun 492, 
64 N.Y.St. 894—In re Martin'p WiU, 
144 N.Y.S. 174, 82 Miae. 674, 11 
Mills Surr. 295. 

N.C.—Hampton v. Garland, 3 N.C. 
147. 

Or.—In re Riggs' Estate, 260 P. 763, 
120 Or. 38—In re Paling's Will, 208 
P. 715, 105 Or. 366. 

Pa.—In re Plotts" Estate, 6 A.2d 
901, 335 Pa. 81—^Pidcock v. Potter, 
68 Pa. 342, 8 Am.R. 181—Cllme v. 
Watts, 21 Lanc.L.Uov. 177. 

Va.—Young v. Barncr, 27 Gratt. 96, 
68 Va. 96. 

22 C.J. p 601 noto 66 ta], p 609 notes 
42, 43. 

Welght of opinion of subscribing wit¬ 
nesses see infra §§ 567-572. 

XkL Alabama 

(1) An attesting witness to a will 
may testxfy to testamentary capacity. 
—^Lowery v, Dowery, 143 So, 666, 
225 Ala. 376. 

(2) An attesting witness may tes- 
tify to mental capacity.—^Vaughn v. 
Vaughn, 116 So. 427, 217 Ala. 364— 
Shirley v, Ezell, 60 So. 906, 180 
Ala. 362. 

(3) An attesting witness may ex¬ 
press an opinion as to sanity or 
soundness of mind.—East v, Karler, 
118 So. 647, 218 Ala. 366—Ritchey v. 
Jones, 97 So. 736, 210 Ala. 204—Millor 
V. Whittington, 80 So. 409, 202 Ala. 
400—Walker v. Walker, 34 Ala. 469. 

(4) However it has been held that 
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an attesting witness to a will may 
not lestify to testament.ary capacity. 
—Miller V. Whittington, supra. 

Xn. AUssouti 

(1) The opinion of a subscribing 
witness to a will as to th»* testatores 
mental soundness at the time of the 
execution of the will has h»*cn hdd 
ndmi.ssil>lc.—Ficld.M v. Luck. 74 S.W. 
2d 35, 42. 335 Mo. 765, mitding Cor- 
pus ornxls. 

(2> Howcv»»r, an attesting witness' 
testimony that li*Ktat(*r was capable 
of undcrstanding a luistn*>K.M trans- 
action, and had .sutllcicnt iniml to un- 
denstand the nature «*f th*' busines.s 
In which he was engaged, the nac- 
unil objccts of his bounty, anti the 
nature, charue.ter. and anuuxnt of his 
property has becn held tmuhnissthle. 
—l>ost V, Bailey, Mo.. 2.71 S.W. 71. 

12. 111,—Brownlie v. Brownlie, 191 
N.B. 268, 357 III, 117, 93 A.L.lt 
1041. 

Minn.—In re OlsonV blstate, 223 N.W. 

677, 176 Minn. 360. 

XTtah.—In re Hanson'» Bstate. 52 P,2<1 
1103, 87 Uttth 5.S0, 

13. Ala,—l,i<»w»*ry v, I>ow*‘ry, lt3 So. 
656, 225 Ala. 376. 

Gn.—Morgan v. Bell. 5 S.B.2d b!*7, 189 
Ga. 432—McWilliain IVittilli», 161 

S.R. 597, 173 (Ja. 771—I»y«r v, Dy- 
ar, 131 S.B. 535, 161 615. 

lowa.—Furlong v. <'arraher. 79 N.W. 
277, 108 lowa 192. 

Mo.—Fields v. Lm-k. 71 S.W.2d 35, 
42, 335 Mo, 765. quotiiig Corpo» Jtu 
ris. 

Tcx.—Keding v. Kveton, 

254 S.W. 612, 

22 C.J. p 602 note 84 td, p 610 note 
44. 

! 

114. Ga.—Griftin v, Xmrrett, 195 S.E, 
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any special qualificationsi^ in respect of knowledge, 
observation, or acquaintance or association afford- 
ing opportunity for observation, other than the 
knowledge afforded by observation at the time of 
the execution of the instrument,!® it being permis- 
sible for such witnesses to base their opinions on 
what they saw and heard when the instrument was 

attested.i7 

A witness to a will can state only his inference 
as to mental condition or capacity at the time of the 
execution of the will;^® but an inference formed 
subsequently to the execution of the will may be 
stated^® unless it is based on observation subsequent 
to such time.20 

It is not necessary to the competency of the sub- 
scribing witness to a will that he should sustain the 
will.2i 


§ 508. Intoxication 

A witness may state his concluslons as to the sobriety 
or Inebriety of another. 

A witness who had, and was able to improve, 
suitable opportunities for observation,^2 may state 
whether a person was or was not intoxicated^s and, 
if the former, the extent of his intoxication and 
also as to whether he had been drinking^® or was 
just recovering from a state of drunkenness but 
testimony of an unskilled witness as to the probable 
effect of liquor on an individual is rejected,27 as is 
testimony that a person was an habitual drunkard 
or had the habit of getting drunk.28 A witness may 
testify as to all the facts which he knows that tend 
to establish a habit of intemperance.29 


746, 186 Ga. 443—Griffin v. Barrett,' 
187 S.B. 828, 183 Ga. 152. 

15. Mont.—In re Cummings’ Estate, 
11 P.2d 968, 92 Mont. 186. 

16. Ala.—^Lowery v. Lowery, 143 So. 
666, 226 Ala. 376—Bast v. Karter, 
118 So. 647, 218 Ala. 366—^Vaughn 
V. Vaughn, 116 So. 427. 217 Ala. 364 
—Ritchey v. Jones, 97 So. 736, 210 
Ala. 204. 

Mo.—Pields v. Luck, 74 S.W.2d 36, 42, 
336 Mo. 766, quotmg Ooxpnji Ju¬ 
ris. 

Mont.—In re Sales’ Estate, 89 P.2d 
1043, 108 Mont. 202—^In re Cum- 
mings’ Estate, 11 P.2d 968, 972, 92 
Mont. 186, citlng Corpus Juris. 

Vt.—In re Wood’s Will, 115 A. 231. 
96 Vt. 407. 

22 C.J. p 610 note 46. 

17. 111.—Brownlie v. Brownlle, 191 
N.B. 268, 357 Jll. 117, 98 A.L.R, 
1041. 

Mo.—Fields v. Luck, 74 S.W.2d 36, 
336 Mo. 766. 

18. Mass.—Williams v. Spencer, 23 
N.E. 106, 160 Mass. 346, 16 Am.S.R. 
206, 6 L.R.A. 790. 

22 C.J. p 610 note 46. 

19. Ohio.—Runyan v. Price, 16 Ohio 
St 1, 86 Am.D. 469. 

20. Mass.—^Williams v. Spencer, 28 
N.E. 105, 160 Mass. 346, 16 Am.S.R. 
206, 6 L.R.A. 790. 

22 C.J. p 610 note 48. 

21. Md.—Williams v. Lee, 47 Md. 
321. 

Tex.—Garrison v. Blanton, 48 Tex. 
299. 

22. N.Y.—Molissani v. Commodore 
Laundry Service Corporation, 273 
N.Y.S. 160, 162 Misc. 270. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
216, 160 Or. 621, 120 A.L.R. 1298, 
citing Corpus Juris. 

22 C.J. p 699 note 30. 

EvldexLce lidld inadmisslble in ab- 

sence of observation as to alleged 

intoxicated person’s condition.—^Mor¬ 


ris V. City Transfer & Yellow Taxi 
Co., 294 S.W. 1030, 220 Ky. 219. 

23. Ala.—Southern Natural Gas Co. 
V. Davidson, 142 So. 63. 226 Ala. 
171—^Burke v. Tidwell, 101 So. 699, 
211 Ala. 673—Stoudemire v. Davis, 
94 So. 498, 208 Ala. 496. 

Cal.—Finn v. Sullivan, 293 P. 639, 
110 Cal.App. 38, citing Corpus Ju¬ 
ris. 

Ga.—Joiner v. State, 180 S.E. 911, 
912, 61 Ga.App. 464, quoting Corpus 
Juris. 

Ky.—W. P. Robinson & Son v. Jones, 
72 S.W.2d 16, 254 Ky. 637—Murphy 

V. Phelps, 43 S.W.2d 1010, 241 Ky. 
339. 

Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 168 
Md. 424, reargument denied 149 A. 
666, 168 Md. 424, and appeal dis- 
missed American Oil Co. v. Metz, 
61 S.Ct 40, 282 U.S. 801, 76 L.Bd. 
720. 

Mass.—^Holton v. Boston Elevated 
Ry. Co., 21 N.B.2d 261, 303 Mass. 
242. 

Miss.—Hutson v. Continental Casual- 
ty Co., 107 So. 520, 142 Miss. 388. 
jiaiont.—Meinecke v. Intermountain 
Transp. Co., 66 P.2d 680, 101 Mont. 
316. 

Neb.—McCulley v. Anderson, 227 N. 

W. 321, 119 Neb. 106. 

N.J.—Searles v. Public Service Ry. 
Co., 126 A. 465, 100 N.J.Law 222 
—McHugh V. Borough of Has- 
brouck Heights, Sup., 144 A. 799. 
N.Y.—^Donahue v. Meagley, 221 N, 
Y.S. 707, 220’ App.Div. 469. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
216, 160 Or. 621, 120 A.L.R 1298, 
citing Corpus Juris. 

Tex.—^Henson v. Warren, Civ.App., 
274 S.W. 186. 

22 C.J. p 699 note 31. 

Beasons for mle 

(1) “Really, no other rule is prac- 
ticable. If the witness must be con- 
fined to a simple narration of facts, 
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how the person leered or grrinned, 
how he winked his eyes, or squinted, 
how he wagged his head, etc., all of 
which drunken men do, you shut out, 
not only the ordinary, but the best 
mode of obtaining truth.” 

Ga.—Choice v. State, 31 Ga. 424, 467. 
Mo.—^Limbaugh v. Porum Lunch Co., 
App., 268 S.W. 461, 464. 

(2) Further reasons. 

Cal.—Holland v. Zollner, 36. P. 930, 
37 P. 231, 102 Cal. 633. 
lowa.—State v. Cather, 96 N.W. 722, 
121 lowa 106. 

22 C.J. p 699 note 31 [a] (2), (3). 
Oplniou as to sobriety 

(1) It has been held that a wit¬ 
ness may state that a person was 
sober.—Duke v. State, 134 S.W. 706, 
61 Tex.Cr. 441. 

(2) On the other hand, it has 
been stated, that testimony that a 
person was sober was a mere ’‘con- 
clusion”.—Klopp v. Benevolent Pro- 
tective Order of Blks, Lodge No. 281, 
33 N.B.2d 161, 309 Ill.App. 146. 

Corpus Juris oited in support of 
statement of same rule In criminal 
prosecution.—State v. Jones, 2 A.2d 
374, 376, 124 Conn. 664. 

24. lowa.—State v. Cather, 96 N. 
W. 722, 121 lowa 106. 

Tex.—St. Louis Southwestem R. Co. 
V. Wright, Civ.App., 84 S.W. 270. 

25. Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 168 
Md. 424, reargument denied 149 A. 
566, 168 Md. 424, and appeal dis- 
missed American Oil Co. v. Metz, 
61 S.Ct. 40, 282 U.S. 801, 76 L.Ed. 
720. 

22 C.J. p 699 note 33. 

26. N.Y.—^People v. Packenham, 21 
N.E. 1036, 116 N.Y. 200. 

27. Neb.—^Young v. Beveridge, 115 . 
N.W. 766, 81 Neb. 180. 

28. Ala.—0'Byme v. 0’Byrne, 100 
So. 781, 211 Ala. 460. 

29. U.S.—^Northwestern Mut. Life 



§ 508 


EYIDENCE 


32 C.J.S. 


, Facts on which the opinion is based shotild^® or 
mustei be stated so far as this is practicable, al- 
ihough there is authority holding such statement o£ 
facts unnecessary and inconsistent facts may be 
inquired for on cross-examination.^S 

A conclusion as to the capacity of the person in 
view of his condition should, according to some au- 
thorities, be rejected,®^ but, on the other hand, such 
evidence has been received.35 

§ 509. Mental State of Animals 

A witness may state his eonclusions as to the mental 
state of an animal. 

A witness who is shown to have had suitable op- 
portunities to form a reasonable conclusion and the 
capacity to do so®® may state the disposition of an 
animal,®'^ as gentle, safe, and kind,®® or sulky,®® or* 
testify as to whether an animal was, or was not, 
frightened,^® or that an animal looked fierce.^l 


§ 510, Mental State of Persons 

a. Mental state of witness 

b. Mental state of other persons 

a. Mental State of Witness 

In a numbep of Instances a witness has been per- 
mitted to testify as to his own mental state; but In other 
cases such testimony has been held inadmissible. 

Numerous cases are to be found in which a wit¬ 
ness has been permitted to testify as to his own 
mental state at a particular time,**® as, for e.xamplc, 
with respect to the absence of malice on his part 
his animus his being aware of something;**® his 
belief as to a certain matter his judgment his 
consent;^® his mental deprcssion;^® his feeling of 
dissatisfactionthe existence or nonexistence of 
influence on his mind;®^ his expectation as to cer- 
tain matters;®® his good faith;®® his feeling of hu- 


Ins. Co. y. Muskeg-on Nat. Bank, 
N.T., 7 S.Ct 1221, 122 U.S. 601. 30 
Ii.Ed. 1100. 

Pa.—^United Brethren Mut. Aid Soc. 
0'Hara, 13 A. 932, 120 Pa, 266. 

30. N.T.—^Mollssani v. Commodore 
Xiaundry Service Corporation, 273 
N.Y.S. 150, 162 Misc. 270. 

22 C.J. p 699 note 38. 

31. Mo.—^Limbaugli v. Porum Lunch 
Co., App., 268 S.W, 461, 

Pa.—^Laubach v. Colley, 129 A. 88, 
283 Pa. 366. 

Tex.—Lloyds Casualty Co. v. Buck- 
ner, Civ.App., 56 S.W.2d 668, error 
dlsmlssed. 

32. lowa.—State v. Cather, 96 N.W, 
722, 121 lowa 106, 108. 

33. Ky.—Campbell v. New York 
Fidelity & Casualty Co„ 60 S.W. 
492, 109 Ky. 661, 22 Ky.L. 1296. 

34. Ala.—^Paulkner v. Gilchrlst, 143 
So. 803, 226 Ala. 391. 

22 C.J. p 599 note 36. 

36- Wash,—State v. Dolan, 60 P. 
472, 17 Wash. 499. 

36. N.H.—^Pattee v. Whitcomb, 56 
A. 469, 72 N.H. 249. 

Tex.—San Antonio v. Porter, 59 S.W. 

922, 24 Tex.Civ.App. 444. 

22 C.J. p 617 note 1. 

37. N.HL—^Whittier v. Franklln, 46 
N.H. 28, 88 Am.D. 186. 

22 C.J. p 617 note 2. 

88. Conn.—Sydleman v. Beckwith, 
48 Conn. 9. 

36. N.H.—Whlttier v. Franklln, 46 
N.H. 23, 88 Am.D. 186. 

22 C.J. p 617 note 4. 

4a Okl.—^Bartlesville Interurban R. 
Co. V. Quaid, 151 P. 891, 61 Okl! 
166. 

22 C.J. p 617 note 5. 

41. Ala.—Mattison v. State, 56 Ala. 
224. 

Mieh.—^Robbins v. Magoon & Kim- 


ball Co., 169 NW. 323, 193 Mich. 

200 . 

22 C.J. p 617 note 6. 

4fl. Ala.—Pollard v. Rogrers, 173 So. 
881, 886, 234 Ala. 92, citingr Corpus 
Juris. 

lowa.—^Rogers v. Jefferson, 276 N.W. 
874, 224 lowa 324—^In re Maurer's 
Bstate, 201 N.W. 327, 199 lowa 
899. 

Mass.—^White v. Beacon Trust Co., 
177 N.B. 863, 277 Mass. 75. 

Mich.—^De Saddler v. Yellow Taxi- 
cab Co., 184 N.W. 419, 216 Mich. 

46. 

Or.—Coates v. Slusher, 222 P. 311, 
109 Or. 612. 

Tex.—^McCleskey v. McCleskey, Civ. 

App., 286 S.W. 616. 

22 C.J. p 611 note 66. 

Relevancy and materiality greneral-' 
ly of testimony as to mental state 
of persons see supra S 176. 

Ou oross-examluatloxi, such testi- 
|mony may be allowed.—^Knight Iron 
& Metal Co. v. Ardis, 199 So. 716, 240 
Ala. 806, reverslng 199 So. 712, 29 
Ala.App. 600—Armour & Co. v. Cart- 
ledge, 176 So. 334, 234 Ala. 644—22 
C.J. p 611 note 66 [a]. 

Bemoteuess 

Testimony by which it is sought 
to prove a mental state must not be 
too remote in polnt of time to be 
relevant—Sly v. Powell, 123 P. 881, 
87 Kan. 142—22 C.J. p 174 note 60. 

43. lowa.—Granby v. Friedman, 186 
N.W, 628. 

W.Va.—Goodman v. Klein, 104 S.B. 

726, 87 W.Va, 292. 

22 C.J. p 611 note 67. 

44. Vt.—Crawford v. Joslyn, 76 A. 
108, 83 Vt 361, Ann,Caa.l912A 428. 

4B. Ala.—^Birmlngham R. & Elec¬ 
tric Co. v. Jackson, 34 So. 994, 136 
Ala. 279. 

43. U.S.—Beal v, U. S., C.C.A.Alas- 
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ka, 11 P,2d S. certiorari granted 46 
S.a. 630, 271 r.S. 65$, 70 UBd. 
1186, reversed on other grounds 47 
S.Ct. 613. 274 U.S. 277, 71 LuBl 
1045. 

Ga.—Spooner v. Cobh. 117 S.B. 320, 
155 Ga. 458. 

111.—Lion 011 Co. V. Sinclair Refin- 
Ing Co., 262 in.App. 92, 
lowa.—Alitz V. MinneapoUs & St. U 
R. Co.. 103 N.W. 423, 19$ lowa 437. 
Minn.—Henalin v. Bingen, 2Xh N.W. 

281, 203 Minn. 166. 

Mont—Wclch V. Thomas, 61 r,2d 
404, 102 Mont. 591. 

N.H.—Smlth V. RoHton & M, R. R. 

177 A. 729, 87 N.H. 246, 

Tenn.—Bank of Henderaon ville v. 

Bozier, App., 142 S.W.2d 191. 
Tex.—navis v. P**ck, Wright. Terk 
Inv. Co., Civ.App,, 94 S.W.2d 1245, 
error di8miH.sed—Bove v. Colenmn* 
Civ.App., 234 S.W. 917. 

22 C.J. p 611 note 70. 

47. Wash.—Rong v. Shirrud, 222 P. 
482. 128 Wash, 258, 

48. Ala.—Jonos V. State, 16 So. 135, 
104 Ala. 30. 

22 C.J. p 611 note 71, 

43. Tex.—Chieago R. I. & <;. R. Co. 
V. Smith, Oiv.App., 197 S.W. 614. 

60. Ala.—Mobile Electrie Ijighting 
Co. V, Blder, 21 So. 9?»3, 115 Ala. 
138. 

61, N.H.—Maxfield v. Plttafield, 36 
A. 609, 67 N.H. 104. 

22 C,J. p 611 note 74. 

52. lowa.—In re Maurer*s Kstate, 
201 N.W. 327, 199 lowa 899. 

N.H.—Jackson v, Smart, 5 A.2d 713, 
90 N.H. 153. 

22 aj. p 611 note 75. 

63. Cal.—MacCtruer v. nenivelle, 
207 P, 633, 113 Cal.App. 49. 

Ga.—^Eiavle v. Tannur, 105 S-I-i 356, 
150 Ga. 770. 
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miliation his intent or intention in a relevant cation his motive^® and the influence thereof on 
connectionhis knowledge^S or lack of knowl- him;®® his purpose or lack thereof;®^ the reason 
edge®*^ as to certain matters; his feeling of mortifi- for an act, omission, or statement on his part®^ 


Or.—^Llnebaugh v. Portland Mortg. 

Co., 239 P. 196, 116 Or. 1. 

Tex.—Kalser v. Newsom, Civ.App., 
108 S.W.2d 756, error dismissed— 
Brammer & Wilder v. Llmestone 
County, Civ.App., 24 S.W.2d 99, 
error dismissed. 

22 C.J. p 611 note 76. 

54. lowa.—^Llnt v. Llnt, 139 N.W. 
1081. 158 lowa 444. 

S.C.—Rowell V. Johnson, 170 S.B. 
161, 170 S.C. 205. 

55. U.S.—Chicago & N. W. Ry. Co. 
V. McKenna, C.C.A.Neb., 74 F.2d 
166. 

Cal.—Hirshfeld v. Dana, 223 P. 451, 
193 Cal. 142—^Brown v. Newby, 47 
P.2d 1076, 8 Cal.App.2d 203—How- 
ell V. Mays, 290 P. 898, 107 Cal. 
App. 761. 

Colo.—McCaffrey v. Mitchell, 56 P.2d 
926, 67 P.2d 900, 98 Colo. 467— 
Arkansas Valley Bank v. Esser, 
224 P. 227, 76 Colo. 110. 

Conn.—Carrano v. Shoor, 171 A. 17, 

118 Conn. 86—Mentz v. Town of 
Greenwich, 171 A. 10, 118 Conn. 
137—^Lentine v. McAvoy, 136 A. 
76, 105 Conn. 528—^Van Guilder v. 
Van Guilder, 123 A. 19, 100 Conn. 
142—Fox V. Shanley, 109 A, 249, 94 
Conn. 350. 

D.C.—Chaloner v. Washington Post 
Co., 6 F,2d 712, 56 App.D.C. 14. 
Ga.—^Flrst Bancredlt Corporation v. 
J. G. McKenzie Liumber Co., App., 
16 S.B,2d 191—^Alvaton Mercantlle 
Co. V. Caidwell, 128 S.B. 781, 34 
Ga.App. 151—^Nichols v. Ward, 108 
S.B. 832, 27 Ga.App. 601. 

Hawaii.—Garcla v. Ichikawa, 34 Ha- 
waii 748. 

Ind.—Seymour Water Co. v. Lebline, 
144 N.B. 30, 196 Ind. 481, rehear- 
ing overruled 146 N.B. 764, 196 
Ind. 481—^New Tork Life Ins. Co. 
V. Lahr, 137 N.B. 673, 192 Ind. 613. 
lowa.—Orr v. Hart, 268 N.W. 84, 219 
lowa 408—^Hassett v. Poster, 193 
N.W. 662, 196 lowa 1173—^Brannen 
V. State Exchange Bank of Park- 
ersburg, 180 N.W. 886, 190 lowa 
630. 

Kan.—Blitz v. Metzger, 241 P. 269, 

119 Kan. 760, rehearing denied 246 
P. 161, 120 Kan. 566. 

Me.—Rand v. Mlchaud, 118 A. 893, 
122 Me. 65. 

Mass —^Lunn & Sweet Co, v. Wolf- 
man, 167 N.B. 641, 268 Mass. 346 
—Powell V. Powell, 167 N.B. 639, 
260 Mass. 506—^Davis v. H. S. & 
M. W. Snyder, 143 N.B. 319, 248 
Mass. 387. ^ 

Minn.—^Henslln v. Wlngen, 280 N.W. 
281, 203 Minn. 166—Collins v. 

Joyce, 178 N.W. 603, 146 Minn. 
233—^Bdwards v. Svea Fire & Life 
Ins. Co., 170 N.W. 206, 141 Minn. 
285. 


Mo.—^Leimkuehler v. Wessendorf, 18 
S.W.2d 446, 323 Mo. 64—Bdie v 
Coleman, App., 141 S.W.2d 238. 
Mont—^Welch v. Thomas, 61 P.2d 
404, 102 Mont. 691. 

Neb.—^Merrltt v. Ash Grove Lime & 
Portland Cernent Co., 286 N.W. 97, 
136 Neb. 62—First Nat. Bank v. 
Brnst, 219 N.W. 798, 117 Neb. 34. 
N.H.—^Hebert v. Boston & M. R. R., 
8 A.2d 744. 90 N.H. 324. 

N.Y.—^Rodgers v. Bonner, 46 N.Y. 
379, afflrming 66 Barb. 9—^Kahrs 
V. Eygabroad, 186 N.Y.S. 531, 114 
Misc. 395. 

N.D.—State v. Royal Indemnity Co., 
176 N.W. 625, 44 N.D. 660 
Tenn.—^Hibernia Bank & Trust Co. 

V. Boyd, 48 S.W.2d 1084, 164 Tenn. 
376—Bank of Henderson ville v. 
Dozler, App., 142 S.W.2d 191— 
Preeze v. The Continental Casual- 
ty Co., 5 Tenn.App. 261, 270, cit- 
Ing CoxpiLS Juris. 

Tex—Atkins v. Dodds, Civ.App., 121 
S.W.2d 1010, error granted—^Pirst 
Nat. Bank v. Wlllis, Civ.App., 68 
S.W.2d 1065—Bevil v. Kirby Lum- 
ber Co., Civ.App., 68 S.W.2d 848— 
U. S. Pidellty & Guaranty Co. v 
Henderson, Civ.App., 63 S.W.2d 811 
—Brown v. Logan, Civ.App„ 7 S. 

W. 2d 189—Greene v. Waggoner 
Reflning Co., Civ.App., 278 S.W. 
492—^Dove v. Coleman, Civ.App., 
234 S,W. 917. 

Wash.—Cannon v. Seattle Title 
Trust Co., 262 P. 699, 142 Wash. 
213. 

6 C.J. p 627 note 12 [a]—22 C.J. p 
611 note 78. 

IntexLt of oorporation. 

Tex.—^Pearson v. Black, Civ.App., 
120 S.W.2d 1075—Bevil v. Kirby 
Lumber Co., Civ.App., 68 S.W.2d 
843. 

Corpus JnxlB cited in support of 
statement of same rule in criminal 
prosecutlon.—State v. Myers, 102 P. 
2d 1023, 1026, 152 Kan. 66. 

56. Ala,—Pacific Mut. Life Ins. Co. 
of California v. Bdmonson, 179 So. 
185, 235 Ala. 365. 

Cal.—Mayer v. Malloy, 268 P. 453, 
92 Cal.App. 464. 

Ga.—Hartley v. Hartley, 179 S.B. 246. 
50 Ga.App. 848. 

lowa.—^Peterson v. McManus, 172 N. 

W. 460, 187 lowa 622. 

Kan.—^Pellette v, Mann Auto Co., 226 
P. 1067, 116 Kan. 16. 

Mlch.—City of Grand Rapids v. Kot- 
vis, 222 N.W. 740, 246 Mlch. 319. 
Mo.—^Roberts v. Roberts, 291 S.W. 
485. 

Mont.—^Edduest v. Tripp & Dragstedt 
Co., 19 P.2d 637. 98 Mont 446— 
Flint Creek Lodge, No. 11, A. F. & 
A. M., v. Brown, 264 P. 394, 81 
Mont. 573* 


N.C.—Singleton v. Roebuck, 100 S.B. 
313, 178 N.C. 201. 

Okl.—Penner v. International Harves- 
ter Co. of America, 41 P.2d 843, 171 
Okl. 41. 

Tex.—Davis v. Peck, Wright, Peck 
Inv. Co„ Civ.App., 94 S.W.2d 1246, 
error dismissed. 

22 C.J. p 612 note 79. 

57. Mlch.—^Wyrwa v. Murray Corpo¬ 
ration of America, 265 N.W. 497, 
274 Mich. 670. 

Mont.—^Bdquest v. Tnpp & Drag¬ 
stedt Co., 19 P.2d 637, 93 Mont 
446. 

Or.—Boord v. Kaylor, 234 P. 263, 114 
Or. 62. 

Tex.—Texas & N. O. R. Co. v. Plum- 
mer, 122 S.W. 942, 67 Tex.Civ.App. 
563. 

Vt.—Merrihew v. Goodspeed, 147 A. 
346, 102 Vt 206, 66 A.L.R. 1109. 

58. lowa.—Lint v. Lint 139 N.W. 
1081, 158 lowa 444. 

59. U.S.—Chicago & N. W. Ry. Co. 
V. McKenna, C.C.A.Neb., 74 F.2d 
166—^Walter v. Rowlands, C.C.A. 
Cal., 28 P.2d 687. 

Cal.—^MacQruer v. Denivelle, 297 P. 

633, 113 Cal.App. 49. 

Minn.—Henslin v. Wlngen, 280 N.W. 

281, 203 Minn. 166. 

Mont—^Welch v. Thomas, 61 P.2d 
404, 102 Mont 691. 

Tenn.—^Hibernia Bank & Trust Co. v. 
Boyd, 48 S.W.2d 1084, 164 Tenn. 
376—Bank of Hendersonville v. 
Dozier, App., 142 S.W.2d 191. 

Tex.—^U. S. Fidelity & Guaranty Co. 
V. Henderson, Civ.App., 63 S.W.2d 
811 — ^Dove V. Coleman, Civ.App,, 
284 S.W. 917. 

22 C.J. p 612 note 82. 

60. Ala.—Linnehan v. State, 25 So. 
6, 120 Ala. 293. 

22 C.J. p 612 note 83. 

61. Ala.—^Inter-Ocean Casualty Co. 
v. Stallworth. 127 So. 860, 221 Ala, 
71. 

Kan.—Blitz v. Metzger, 241 P. 269, 
119 Kan. 760, rehearing denied 245 
P. 161, 120 Kan. 566. 

Tenn.—^Hibernia Bank & Trust Co. 
v. Boyd, 48 S.W.3d 1084, 164 Tenn. 
376. 

22 C.J. p 612 note 84. 

62. U.S.—Central Trust Co. of Des 
Moines, lowa, v. Fidelity Trust Co., 
C.C.A,Mo., 282 F. 233. 

Ala.—^Bennett v. Bennett, 140 So. 378, 
224 Ala. 336. 

Ariz.—^International Btarvester Co. of 
America v. Davotvich, 24 P.2d 376, 
42 Ariz. 249. 

CaJ.—Rice Lands & Products Co. v. 
Blevlns, 216 P. 402, 61 Cal.App. 
536. 

Conn.—^Bishop v. Copp, 114 A. 682, 96 
Conn. 571. 


185 



§ 610 


eVidence 


32 C.J.S. 


or jointly with another,®® or for his belief as to 
certain matters his reliance on representations, 
promises, and the likewhat he thought®® or un- 
derstood®*^ as to a particular matter; what was in 
his mind at a particular time;®® or a state of will- 
ingness on his part;®® although his testimony on 
these matters is not conclusive.*^® 

On the other hand numerous reasons may ex- 
ist for rejecting evidence of mental state. Thus the 
evidence may be irrelevant or immaterial,'^^ or may 
tend to prove characteres under circumstances where 
such proof is not admissible, as appears supra § 
423; it may amount to a statement of a conclu- 


sion of law;'* it may be possible to lay all the facts 
before the jury, thus enabling them to draw their 
own inference on the subject;^*^ or the existence 
of the mental state asscrted by the witncss may be 
inconsistent with the facts statecl by him, see supra 
§ 486; and it has also becn considered that such 
testimony is objectionablc bccause of the impossi- 
bility of contradicting it, even though it may be un- 
true.es The resuit is that numerous cases are to be 
found in which courts have refused to permit a wit- 
ness to testify as to his mental state,as, for in- 

stance, his embarrassmentee or humiliation the 

existence or nonexistence of malice on his part;^9 


Ga.—^Blanchord & Calhoun Realty Co. 
V. Comer, 195 S.E. 420, 186 Ga. 
448. 

111.—Bolton V. Bolton, 138 N.B. 168, 
306 111. 473. 

Ind.—Pittsburgh, C., C. & St. Li. R. 
Co. V. Edwards, 129 N.E. 310, 190 
Ind. 57. 

N-.H.—Smith v. Boston & M. R. R., 
177 A. 729, 87 N.H. 246. 

Or.—Boord v. Kaylor, 234 P. 263, 114 
Or. 62. 

Tex.—^Bmerson-Brantlnffham Imple- 
ment Co. v. Rooiuemore, Civ.App., 
214 S.W. 679. 

22 C.J. P 612 note 85. 

63. Ala.—^Liambert v. Southern Ry. 
Co., 108 So. 256. 214 Ala. 438. 

64. Qa.—Thomas v. State, 27 Ga. 
287. 

I^^.C.—State V. Reitz, 83 N.C. 634. 

65. Cal.—^Harned v. Watson, 110 P. 
2d 431, prior opinlon, App., 102 P. 
2d 368—^Neher v. KaulEman, 242 P. 
713, 197 Cal. 674. 

Ga.—^Barron G. Collier, Inc., v. Bal- 
ley, 12,0 S.E. 427, 31 Ga,App. 197. 
Ind.—Chester v. Ameriesan Trust & 
Savings Bank, 141 N.E. 10, 88 Ind. 
App. 106. 

lowa.—Thomas v. Wyckoff, 174 N.W. 
26, 187 lowa 148. 

Ky.—Dennis v. Thomson, 43 S.W.2d 
18, 240 Ky. 727. 

Mass.—England Bros. v. Miller, 174 
N.E. 483, 274 Mass. 239—Dixon v. 
Lamson, 136 N.E. 346, 242 Mass. 
129. 

Mich.—Steele v. Banninga, 196 N.W. 
404, 225 Mich. 647. 

Neb.—^Rewlck v. Dierks Lumber & 
Coal Co., 190 N.W. 876, 109 Neb. 
300. 

N.T.—Camngton v. Miller, 207 N.T. 

S. 164, 124 Mlsc. 169. 

N.D.—^Federal Surety Co. v. Midwest 
Const. Co., 228 N.W. 432, 68 N.D. 
937. 

Or.—^Boord v. Kaylor, 234 P. 263, 114 
Or. 62—City of Seaside v. Randles, 
180 P. 319, 92 Or. 650. 

22 C.J. p 612 note 87. 

66. Ga.—Gkiy v. Smith, 181 S.E. 129, 
61 Ga.App. 615. 


Tex.—^Panhandle & S. P. R. Co. v. 
Haywood, Civ.App., 227 S.W. 347, 
error refused. 

22 C.J. p 612 note 88. 

67 . vt. —Enos v. Owens Slate Co., 
160 A. 185, 104 Vt. 329. 

W.Va.—Cochran v. Craig, 106 S.E. 

633, 88 W.Va. 281. 

22 C.J. p 612 note 89. 

68. Cal.—Perry v. McDaughlln, 297 
P. 664, 212 Cal. 1. 

Mass.—Liong v. Athol, 82 N.E. 666, 
196 Mass. 497, 17 D.R.A.,N.S., 9$. 
N.D.—Halliday v. Stambaugh, 204 
N.W. 889, 62 N.D. 925. 

69. lowa-Slilwell v. Stilwell, 172 
N.W. 177, 186 lowa 177. 

Mass.—^Walker v. Russell, 134 N.E. 

388, 240 Mass. 386. 

N.T.—Francis v. Campbell, 74 N.T. 
S. 246, 68 App.Div. 287. 

70. TJ.S.—Flynn v. Crume, C.C.A. 
Ind., 101 F.2d 661. 

Ga.—^Alvaton Mercantile Co. v. Cald- 
well, 128 S.B. 781, 34 Ga.App. 151 
—^Nichols V. Ward, 108 S.E. 832, 27 
Ga.App. 601. 

111.—Du Pont V. Miller, 141 N.E. 423, 
310 111. 140, error dismissed 46 S. 
Ct. 17, 269 U.S. 628, 70 L.Ed. 396. 
22 C.J. p 612 note 92, 

71. Ala.—Sovereign Camp, W. O. W., 
V. Gibbs, 114 So. 915, 217 Ala. 108. 

Ga.—Nichols v. Ward, 108 S.E. 833, 
27 Ga.App. 501. 

Md.—^Heltleman v. Prank, 110 A. 715, 
136 Md. 361. 

Mich.—Radford v, Radford, 183 N.W. 
182, 214 Mich. 646. 

N.H.—Smith v. Boston & M. R. R., 
177 A. 729, 87 N.H. 246. 

22 C.J. p 613 note 93. 

72. Va.—^House v, House, 46 S.E. 
299, 102 Va. 236. 

22 C.J. p 613 note 94. 

73. U.S.—Prentiss v. Chandler, C.C, 
A.Cal.. 86 F.2d 733, certiorari de- 
nied 67 S.Ct. 431, 300 U.S. 664, 81 
L.Ed. 864—^Prentiss v. Times-Mir- 
ror Co., C.C.A,Cal., 86 P.2d 733, 
certiorari denied 67 S.Ct. 431, 300 
U.S. 664, 81 :L.Ed. 864. 

Cal.—Pryor vi Industria! Accident 
Commisslon, 198 P. 1046, 186 Cal. 
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169—Spath V. Scagor, 102 P.2d 350, 

39 Cal.App.2d 10. 

lowa.—Schraeder v. S«'ars, 186 N.W. 
110, 193 lowa 604. 

Mass.—Moskow v. Hurkt*. 152 N.E. 

321, 255 Mns.s. 563. 

22 C.J. p 613 notv 96. 

74. Ala.—City of IlirminKham v. 
Whitworth, 119 So. 841, 21K Ala. 
603—Oadsdon Gcnoral Hn«pital v. 
Hamilton, 10.3 So. 553, 212 Ala. 531, 

40 A.Ij.H. 294—Tt‘a Java Co. 

V. Saxon China Co.. 1)1 So. 8S.5, 207 
Ala. 33. 

Ark.—Debin v. Ti‘Xfts Co., 81 S.W.2d 
935, 190 Ark. 849. 

Ind.—Stato V. nullihan, 157 N.K 282. 

92 Ind.App. 78. 

Ky.—Uodgors v. Fliok, 7 Ky.Op. 22. 
Mo,—Jordan v. Daniols, 27 S.W.2d 
1052, 234 Mo.App. 749. 

Tex.—Perkins v. Difchtfoot, riv..Vpp„ 
10 S.W.2d 1030, 1‘rror 
Admissibillty of opiition evuienoe 
generally wh*‘re all r**U*vant fac*t« 
may be laltl heforo Jury hi*»* HUjira § 
445. 

75, U.S.—Flowers v. ItUHh K- VVither- 
spoon C(»., Tex.. 2.14 F. 519, 166 
C.C.A. 77. 

Ala.—Alabama Ft‘Pldizer <.*o. v. Rey¬ 
nolds, 79 Ala. 497. 

76- Ala.—X^>llarci v. It»»ger«. 173 So. 
881, 234 Ala. 92—IVaree v. Hiih- 
l>ard, 135 So. 179. 182. 223 Ala. 231, 
citing Cozpnji Jnxis. 

Cal.—Murphy v. Davlds, 186 P. 143, 
181 Cal. 706. 

Ind.—Diolrich v. Smith, 177 N.K. 901, 

93 Ind.App. 219, denying r«*h»*aring 

176 N.K. 636, 93 219. 

Me.—Starkey v, Ijiiwin, 1«,*» A. 868, 
118 Me, 87. 

22 C.J. p 613 noto 1. 

77. Ala,—Interstate wVmuK*‘ment Oo. 
V. Martin, 62 So. 401, 8 Ala-App. 
481. 

78. Ala.—^Interstat!* AmuHement Co. 
V. Martin, supra. 

79. Ala.—Hamilton v. Maxwell, 24 
So. 769, 119 Ala. 23. 

Pa.—Bddyside Co, v. Seibel, 16 A.2d 
.691, 142 Pa.Super. 174. 

22 C.J. p 613 note 4. 
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his good faith ;80 his intent or intention his rea- 
son for an act, omission, or statement ;82 the mo- 
tive^^ or purpose^^ by which he was actuated; his 
mental operations,®^ mental suffering,®® nervous- 
ness,^7 fear,88 or fright his suppositions,®® 


thoughts,9l beliefs,®2 understanding,^^ wishes,®^ in- 
terests,^^ or expectations;®® his reliance on repre- 
sentations;®*^ his knowledge or lack of knowledge as 
to a particular matter;®® or what was in his mind 


80. Tenn.—Cleveland Nat. Bank v. 
Amwine, 5 Tenn.App. 416. 

22 C.J. p 613 note 6. 

81. U.S.—^Prentiss v. Chandler, C. 
C.A.Cal., 86 P.2d 733, certiorari de- 
nled 67 S.Ct. 431, 300 U.S. 664, 81 
L.Ed. 864—Prentiss v. Times-Mlr- 
ror Co., C.C.A.Cal., 86 P.2d 733, cer¬ 
tiorari denied 67 S.Ct. 431, 300 U. 
S. 654, 81 Li.Ed. 864. 

Cal.—Crandall v. Schnouser, 279 P. 
778, 207 Cal. 772—Puller v. Bverett, 
280 P. 560, 100 CaLApp. 693. 
Mass.—^Phelan v. Atlantic Nat. Bank 
of Boston, 17 N.E.2d 697, 301 Mass. 
463—^Barbrick v. Huddell, 139 N.B. 
629, 246 Mass. 428. 

N.C.—^Parm Supply Co. v. Bavls, 161 
S.B. 734, 202 N.C. 66. 

Tenn.—Cleveland Nat. Bank v. Arn- 
wine, 6 Tenn.App. 416. 

Tex.—^Breckenrldgre v. Coffleld, Civ. 
App., 283 S.W. 310—Stephenson v. 
Glass, Clv.App., 276 S.W. 1110, er¬ 
ror refused, 279 S.W. 260, 115 Tex. 
192—First Nat. Bank v. Rush, Civ. 
App., 227 S.W. 378, modified on oth- 
er grounds, Com.App., 246 S.W. 349. 
22 C.J. p 613 note 6. 

Trndlsclosed intent 

U.S.—Flowers v. Bush & Witherspoon 
Co., Tex., 264 F. 619, 166 C.C.A. 
77. 

Ala.—^Pollard v. Rogers, 173 So. 881, 
234 Ala. 92—Corona Coal & Iron 
Co. V. Callahan, 81 So. 691, 202 
Ala. 649—^Norton-Crossing Co. v. 
Martin, 81 So. 71, 202 Ala. 569— 
Parmers' Bank of Luveme v. Gib- 
son, 108 So. 628, 21 AlaApp. 389. 
Conn.—^Van Guilder v. Van Guilder, 
123 A. 19, 100 Conn. 142. 

Ga.—^National Manufacture & Stores 
Corporation v. Dekle, 173 S.E. 408, 
48 Ga.App. 616. 

lowa.—Leach v. Parmers’ & Mer- 
chants’ State Bank of Washington, 
lowa, 216 N.W. 617, 204 lowa 493 
—^Valentme v. Andrew, 212 N.W. 
674, 203 lowa 463. 

Tex.—^American Ry. Exp. Co. v. Pat- 
terson Produce Co., Com.App., 12 
S.W.2d 168, reversing Patterson 
Produce Co. v. American Ry. Ex¬ 
press Co., Civ.App., 1 S.W.2d 466. 

82. U.S.—^Najera v. Bombardleri, C. 
C.A.N.M., 46 P.2d 281. 

Ala.—Sovereign Camp, W. O. W., v. 
Gibbs, 114 So. 915, 217 Ala. 108— 
Corona Coal & Iron Co. v. Calla- 
han, 81 So. 591, 202 Ala. 649. 

Cal.—^Liyingstone v. MacGillivray, 36 
P.2d 622, 1 Cal.2d 546—^Richmond 

V. Moore, 284 P. 681. 103 Cal.App. 
173—Brown v. Howard, 261 P. 732, 
86 Cal.App. 632. 


111. —^Ross V. Chicago & A. R Co., 226 
I11.APP. 633. 

Ind.—^Rushville Nat. Bank of Rush- 
ville V. State Life Ins. Co., 1 N.E. 
2d 446, 210 Ind. 492—Snyder v. 
Snyder, 131 N.B. 248, 76 Ind.App. 
9. 

Minn.—Quarfot v. Security Nat. Bank 
& Trust Co., 249 N.W. 668, 189 
Minn. 461. 

Mo.—^Hankins v. St. Louis-San Pran- 
cisco Ry. Co., App., 14 S.W.2d 674. 

22 C.J. p 613 note 7. 

83. Ala.—^Armour & Co. v. Cartledge, 
176 So. 334, 234 Ala. 644—Sover¬ 
eign Camp, W. O. W., v. Gibbs, 114 
So. 916, 217 Ala. 108—Pilcher v. 
City of Dothan, 93 So. 16, 207 Ala. 
421. 

22 C.J. p 613 note 8. 

TTndlsdosed nuotiva 

Ala.—Corona Coal & Iron Co. v. Cal¬ 
lahan, 81 So. 691, 202 Ala. 649— 
Parmers* Bank of Luverne v. Gib- 
son, 108 So. 628, 21 Ala.App. 389. 

84. Ala.—^Armour & Co. v. Cartledge, 
176 So. 334, 234 Ala. 644—Pilcher 
V. City of Dothan. 93 So. 16, 207 
Ala. 421. 

Ind.—State v. Hullihan, 157 N.B. 282, 
92 Ind.App. 78. 

S.D.—Shirley v. Madsen, 216 N.W. 
601, 52 S.D. 43. 

22 C.J. p 613 note 9, i 

ITndlBclosed ptirpose j 

Ala.—Cooke v. Bmbry, 123 So. 27, 219 j 
Al€U 623—Parmers' Bank of Lu-1 
verne v. Gibson, 108 So. 628, 21 
Ala.App. 389. 

85. Ala.—^Armour & Co. v. Cartledge, 
176 So. 334, 234 Ala. 644—Griswold 
V. Duke, 140 So. 427, 224 Ala. 402. 

22 C.J. p 613 note 10. 

86. Ala.—Standard Oil Co. v. Hum- 
phries, 96 So. 629, 209 Ala. 493— 
Walhng V. Pields, 96 So. 471, 209 
Ala. 389—^Western Union Tei. Co. 
V. Cleveland, 63 So. 80, 169 Ala. 
131, Ann,Cas.l912B 634. 

87. Ala.—Standard Oil Co. v. Hum- 
phries, 96 So. 629, 209 Ala. 493. 

88. Ala.—^Armour & Co. v. Cartledge, 
176 So. 334, 234 Ala. 644. 

89. Ala.—Standard Oil Co. v. Hum- 
phries, 96 So. 629, 209 Ala. 493. 

90. Mo.—^Masonic Home of Missouri 
V. Windsor, 92 S.W.2d 713, 338 
Mo. 877. 
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91. Cal.—Winther v. Industrial Ac¬ 
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nado Ass'n of Cedar Raplds, 259 
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Mass.—Renwick v. Bastem Massa- 
chusetts St. Ry. Co., 175 N.E. 475, 
276 Mass. 146—Costello v. Hayes, 
144 N.E. 368, 249 Mass. 349. 

Mo.—^Masonic Home of Missouri v. 
Wmdsor, 92 S.W.2d 713, 338 Mo. 
877—^Duvall v. Brooklyn Cooper- 
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Tenn.—^Boyd v. Ducktown Chemical 
& Iron Co., 89 S.W.2d 360, 19 Tenn. 
App. 392. 

Tex.—Sloan v. Sloan, Civ.App., 32 S. 

W.2d 613—W. T. Rawleigh Co. v. 
Pish, Clv.App., 290 S.W. 798. 

22 C.J. p 613 note 13. 

92. U.S.—U. S. V. 0'Connell, D.C.N. 
Y., 43 P.2d 1006. 

Cal.—Progressive Pinance Corpora¬ 
tion V. Vining, 1 P 2d 1004, 115 
CaLApp. 423, setting aslde 300 P. 
979. 

Me.—^Hooper v. Bail, 179 A. 404, 133 
Me. 412. 

Md.—^Hettleman v. Prank, 110 A- 716, 
136 Md. 361. 

Neb.—Wert v. Equitable Life Assur. 
Soc. of U. S., 283 N.W. 606, 136 
Neb. 664. 

Ohio.—^Blackford v. Kaplan, 20 N.B. 

2d 622, 136 Ohio St. 268. 

Undisolosed belief 

Ala.—Cooke v. Embry, 123 So. 27, 
219 Ala, 623—Corona Coal & Iron 
Co. V. Callahan, 81 So. 691, 202 
Ala. 649. 

93. Mo.—^Masonic Home of Missouri 

V. Windsor, 92 S.W.2d 713, 338 Mo. 
877—Jordan v. Daniels, 27 S.W.2d 
1052, 224 Mo.App. 749. 

22 C.J. p 613 note 14. 

94. Ala.—Gilley v. Denman, 64 So. 
97, 186 Ala. 661—Barnewell v. Ste- 
phens, 38 So. 662, 142 Ala. 609. 

95w Ala.—Cooke v. Bmbry, 123 So. 27, 
219 Ala. 623. 

96L Ala.—^Putman v. Whlte, 88 So. 

366, 18 Ala.App. 16. 
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97. Ala.—Utley v. Stevens, 130 So. 
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at a particular time.®® 

Tj. Mental State of Other Peraons 

In many cases testimony of a wltness as to the 
mental state of another, deduced from observation, has 
been received; but In other cases such evidence has been 
rejected. 

Where the main ingredient in an inference as to 
the existence of a relevant^ mental state is the in- 
tnitive induction from observed appearances, the 
testimony is admissible,^ on a statement by the wit- 
ness of such constituent facts as he is able to de- 
taiL® Thus a witness may be allowed to state that 
a person appeared to be, or impressed him as being, 


affectionate;4 that one was afraid,® frightened,^ or 
scared;*^ that a person was agitated,^ confused,® ex- 
cited,i® incoherent,!! nervous,!® or surprised or, 
on the other hand, calm,l4 quiet,i5 or rational that 
a person was angry,i7 annoyed,!® cross,i® enraged.^o 
or mad;2l that one was anxious,22 apprchensive,23 
distressed,®^ or worried;26 that one was bitter;26 
that one was contented^? or pleased,^® or, on the 
other hand, disgusted,^® hurt,®® or humiliated 
that a person was despondent or the reverse that 
one was feeling pretty bad;®® that one was friendiy 
or hostile that one was interestcd®® or indifFer- 
ent;®® that one was jesting or in earnest or that 
a person was joyous,®® or sad.®® A witness has al- 


P. 42, 190 Cal. 421—Bramble v. 
McBwan, 104 P.2d 1054, 40 Cal. 
App.2d 400—Chapman v. Associat¬ 
ed Transit Termlnal Corporation, 
10 P.2d 1023, 123 Cal.App. 157— 
King V. Cllne, 194 P. 290, 49 Cal. 
App. 696. 

Del.—^Braderman v. Baltimore & P. 

R. Co., 134 A. 66, 3 W.W.Harr. 206. 
Mass.—McNell v. New York, N. H. 
& B: R. Co.. 186 N.B. 471, 282 Mass. 
576. 
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R. I.-~Zannelle v. Pettlne, 166 A. 286, 
61 RI. 369. 

S. D.—Colfey, Cair & Coffey v. Carl- 
berg Co., 212 N.W. 496, 61 S.D. 117. 

99. Wash. — Scandlnavlan-Amerlcan 
Bank v. Longr, 134 P, 913, 76 Wash. 
270. 

22 C.J. p 614 note 16. 

1. S.C.—^Thompkins v. Augmsta & K. 
R Co., 21 S.C. 420. 

22 C.J. p 614 note 17. 

2. Ala.—Pollard v. Rogers, 173 So. 
881, 234 Ala. 92. 

22 C.J. P 614 note 18. 
a. Conn.—Sydleman v. Beckwlth, 48 
Conn. 9. 

22 C.J. p 614 note 19. 

4. Utah.—In re Miller, 102 P. 996, 
36 Utah 228, 284. 

22 C.J. P 614 note 20. 

5. Neb.—^Kublcek v. Slezak, 230 N. 
W. 248, 119 Neb. 642, 69 A.L.R 
1166. 

22 C.J. p 614 note 21. 

€. Tex.—^Prim v. Fanners' Nat. 
Bank of Dublin, 28 S.W.2d 941, 
Civ.App., affirmed In part and re- 
versed In part on other grounds 
Com.App., 44 S.W.2d 943, amended 
61 S.W.2d 684. 

22 aj. p 614 note 22. 

7. Ala.—State v. Houston, 78 AUl 
576, 56 Ain.R 69. 

Mo.—State v. Ramsey, 82 Mo. 138. 

a N.H.—^Hardy v. Merrill, 66 N. 
H. 227, 22 Am.R 441. 


Utah.—In re Miller, 102 P. 996. 36 
Utah 228. 

9. N.H.—^Hardy v. Merrill, 66 N.H. 
227, 22 Am.R. 441. 

10. Utah.—^In re Miller, 102 P. 996, 
36 Utah 228. 

22 C.J. p 614 note 26. 

XI. Mass.—0*Nell v. Hanscom, 66 N. 

B. 587, 176 Mass. 313. 

12. Ala.—Dlsheroon v. Brock, 106 So. 

899, 213 Ala. 637. 

22 C.J. p 614 note 28. 

Corpus Juris dted in support of 
statement of same rule In criminal 
prosecution.—^Nichols v. U. S., C.C.A. 
Fla., 48 F.2d 46, 49. 

13.1 Tex.—Jackson v. State, 70 S.W. 
760, 44 Tex.Cr. 269. 

14. 111.—^Dimick v. Downs, 82 111. 
670. 

S.C.—Shelton v. Soulhem R. Co., 67 
S.B. 899, 86 S.C. 98. 
la Tex.—Duke v. State, 134 S.W. 
706, 61 Tex.Cr. 441. 

16. Ala,—^Parke v. Dennard, 118 So. 
396, 218 Ala. 209. 

Cal.—^People v. Bostic, 141 P. 380, 
167 Cal. 764. 

17, Kan.—White v. White, 90 P. 
1087, 76 Kan. 82. 

22 C.J. p 615 note 33. 

la Kan.—^Brothers v. Adams, 107 P. 
2d 767, 162 Kan. 675. 

19. lowa.—State v. Crafton, 66 N.W. 
267, 89 lowa 109. 

20. Wis.—Schultz V. Frankfort Ma¬ 
rine Accident & Piate G-lass Ins. 
Co., 139 N.W. 386, 161 Wis. 687, 43 
L.RA.,N.S., 620. 

21. Mo.—Troxeir v. De Shon, App., 
279 S.W. 438. 

Tex.—Walker v. Kellar, Civ.App., 218 
S.W. 792. 

22 C.J. p 616 note 36. 

2a Ala.—Cohn & Goldberg Lumber 
Co. V. Robbins, 48 So. 863, 159 Ala. 
289. 

2a Tex.—Qalveston, H. & S. A. R. 
Co. V. Wesch. 22 S.W. 967, 85 Tex. 
593. 


24. Ala.—Lay v. Postal T<‘1. Oatile 
Co., 54 So. 529, 171 Ala, 172. 

25. Vt—State V. Bradley, 24 A. 
1053, 64 Vt. 466. 

Not overly worried 
Tex.—Houston Co, v. Potter, 

Civ.App., 51 S.W.2d 754, »*rror dis- 
mlssed. 

26. Utah.—In re Miller, 102 P, 996, 
36 Utah 228. 

27. Tex.—Morrison v. State, 51 S.W. 
358, 40 Tex.Cr. 473. 

28. N.H.—Hardy v. Merrill, 56 N. 
H. 227, 22 Am.K. 441. 

29. Utah.—Prit* V. \V»‘Htern Union 
Tei. Co.’. 71 P. 2Uil, 25 TUah 262. 

3a Ala.—Barlow v. Hamllton. 44 
So. 657, 151 Ala. 634. 

31. Tex.—Prim v. Farmera* Nat. 
Bank of Dublin, ('iv.App., 2« S.W. 
2d 941, affirmed in part and re- 
versed in pari on other grounds 
Com.App., 44 S.W.2d 943, amonded 
61 S.W.2d 684. 

32. Mass.—Cui ver v* Dwight, 6 
Cray 444. 

22 C.J. p 615 note 46. 

33- lowa.—State v. Hudaon, 60 X(»wa 
167. 

Minn.—Hanniater v. Ceorge H. Hurd 
Realty Co., 155 N.W, 627, 131 Mlnn. 
448. 

34. Ind.—Fisher v, Carey. 1X9 N.K. 

376, 67 Ind.App. 43X. 

22 aJ. p 61$ note 48. 

35- Tex,—^Allen v. State, 8 Tox,App, 
67. 

36l Mass.—Commonwealth v. Piper, 
120 Mass. 185. 

37. Ala.—Ray v, State, 50 Ala. 104. 
Tex.—Powers v. State. 5 S.W. 153, 

23 Tex.App. 42. 

38. Tex.—Morrison v. State, 51 S.W. 
858, 40 Tex.Cr. 473. 

33. Mass.—Culver v. Dwight, 6 Cray 
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Tex.—Chicago, R I. & O. R. Co. v. 

Smlth, CW.APP., 197 S.W. 614. 
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so been permitted to characterize a state of mind 
as naturalj^o or as related in a particular way to that 
of another person and to state that a person ap- 
peared to be listening that he exhibited such emo- 
tions as anguish,^^ attachment,^^ ferocity,^^ or i 
grief,^® or that he exhibited no sorrow.^7 State- 
ments have been received that one’s bearing was 
truculent,48 overbearing,^® or insolent that he 
had a sneer on his face that he had positive opin- | 
ions that one's disposition was bright and cheer- 
ful that one impressed the witness as happy and I 
contented;54 and that one was in his usual frame of' 
inind.55 A witness has also been allowed to state 
the existence of more complicated mental States, as i 
belief,®® intention,®'^ knowledge,®^ or the operation ' 


of undue or other influence.^® A change or lack of 
change in habitual mental attitude may also be stat- 

ed.60 

On the other hand, a witness will not be permit¬ 
ted to testify as to the existence of a mental state in 
another where the inference is one which is con- 
ceived rather than perceived; where it is reached by 
the aid, in some substantial degree, of the reasoning 
faculty;®! where the fact inferred is irrelevant;®^ 
or where the observer has or shows no sufficient 
basis for the inference which he proposes to state. 
These considerations have led various courts to re- 
ject evidence of particular mental States,®^ as, for 
example, affection;®^ approval;®® attachment be- 
lief;®® bittemess;®® dejection;*^® displeasure dis- 


4iOh lowa.—State v. Wright, 84 N.W. 
641, 112 lowa 436. 

41- Mich.—^Brownell v. People, 38 
Mich. 732. 

22 C.J. p 616 note 66 . 

42. N.C.—State v. Leak, 72 S.E. 667. 
166 N.C. 643. 

43 . Tex.—St. Louls, S. P. & T. Ry. 
Co. V. Green, Civ.App., 22 S.W.2d 
660, reversed on other grounds, 
Com.App., 37 S.W.2d 123. 

22 C.J. P 616 note 67. 

44. N.Y.—McKee v. Nelson, 4 Cow. 
366, 16 Am.D. 384. 

22 C.J. P 616 note 68 . 

45- Mo.—State v. Buchler, 16 S.W. 
331, 103 Mo. 203. 

46.1 Ind.—Hughes v. Nolte, 34 N.E. 

746, 7 Ind.App. 626. 

47- Tex.—Crowell v. State, 120 S. 
W. 897, 66 Tex.Cr, 480. 
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R. Co., 112 S.W. 278, 132 Mo.App. 
339. 

49. WIs.—Schultz v. Prankfort Ma¬ 
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Co., 139 N.W. 386, 161 Wis. 637, 43 
L..R.A.,N.S., 620. 

60- Wis.—Schultz v. Prankfort, 
Mar., etc., Ins. Co., supra. 

61. Mo.—^White V. Metropolitan St. 

R. Co., 112 S.W. 278, 132 Mo.App. 
339. 

52- Tex.—Prim v. Parmers' Nat. 
Bank of Duhlin, 28 S.W.2d 941, 
Civ.App., afflrmed in part and re¬ 
versed in part on other grounds, 
Com.App., 44 S.W.2d 943, amended 
61 S.W.2d 684. 

53. Tex.—^Pullman Co. v. Hoyle, 116 

S. W. 315, 62 Tex.Clv.App. 634. 

64. Tex.—Morrlson v. State, 61 S.W. 
368, 40 Tex.Cr. 473. 

65. lowa.—State v. Wrlght, 84 N.W. 
641, 112 lowa 436. 

56. Or.—Spencer v. Feterson, 69 P. 
619, 1108, 41 Or. 267. 

67. Ind.—Seymour. Water Co. v. Leb- 


line, 144 N.E. 30. 196 Ind. 481, re- 
hearing overruled 146 N.E. 764, 195 
Ind. 481. 

lowa.—Trott*s Estate v. Hanson, 294 
N.W. 777. 

Tenn.—McAdoo v. Dickson, 126 S.W. 

2d 393, 23 Tenn.App. 74. 

Tex.—^Burke v. Burke, Civ.App., 233 
S.W. 990. 

22 C.J. p 616 note 70. 

58. Mo.—Garnett v. S. S. Eresge 
Co., App., 86 S.W.2d 157. 

22 C.J. p 616 note 71. 

52. 111.—^Brownlie v. Brownlie, 191 

N.E. 268, 357 111. 117, 93 A.Li.R. 
1041. 

22 C.J. p 616 note 72. 

60. Ala.—^Johnson v. State, 17 Ala. | 
618. 

Tex.—Prim v. Parmers' Nat. Bank 
of Dublin, Civ.App., 28 S.W.2d 941, 
afflrmed in part and reversed in 
part on other grounds, Com.App., 
44 S.W.2d 943, amended 61 S.W.2d 
684—San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101. 

61. Cal.—Tower v. Humboldt Trans¬ 
it Co., 169 P. 227, 176 Cal. 602. 

22 C.J. p 616 note 74. 

Deductlon. from appeanvnce 

In suit on life policy, where de¬ 
fense of suicide was set up, rejec- 
tion of testimony, in answer to uues- 
tion regarding insured’s appearance 
on day of death, that it looked as 
though insured was looking death 
right in face, was held not error, 
since involving conclusion.—^Pederal 
Life Ins. Co, v. Zebec, C.C.A.Ind., 82 
P.2d 961, certiorari denied 67 S.Ct. 
20, 299 U.S. 658, 81 L.Ed. 411. 

62. Ala.—^Bllard v. Goodall, 87 So. 
196, 204 Ala. 644. 

22 C.J. P 616 note 76. 

63. U.S.—Shwab v. Doyle, C.C.A. 
Mich., 269 F. 321, reversed on oth¬ 
er grounds 42 S.Ct. 391, 258 U.S. 
529, 66 L.Ed. 747, 26 A.L.R. 1454. 

Ala.—^Ellard v. Goodall, 87 So. 196, 
204 Ala. 644. 


Md.—Brotherhood of Locomotive 

Piremen & Engineers v. Nash, 125 
A. 441, 144 Md. 623. 

22 C.J. p 616 note 76. 

Ifltere simxdse or gness is not ad- 
missible.—Cargall v. Riley, 95 So. 
821, 209 Ala. 183. 

64. Mass.—Blabon v. Hay, 169 N.E. 
268, 269 Mass. 401. 

Mo.—^Poster v. Aubuchon, App., 221 
S.W. 741. 

N.J.—^Puld V. Adams, 166 A. 833, 108 
N.J.Law 373. 

S.C.—Goethe v. Browning, 143 S.E. 
862, 146 S.C. 7. 

Tex.—U. S. Pidelity & Guaranty Co. 
V. Henderson, Civ.App., 63 S.W.2d 
811. 

22 C.J. p 607 note 26 , p 616 note 77. 

Iffentol BUfferlng 

Testimony of witness, not expert, 
concerning decedent's apparent men¬ 
tal sufCering after automobile acci¬ 
dent, was held properly excluded.— 
Lawson^s Adm*r v. Brandenburg, 41 
S.W.2d 201, 240 Ky. 68 . 

66 . Ind.—McVey v. Blair, 7 Ind. 690. 

66 . Ala.—^Bums v. Campbell, 71 Ala. 
271. 

67. Pa.—^Leckey v. Bloser, 24 Pa. 
401. 

68. Cal.—Central Heights Imp. Co. 
V. Memoria! Parks, 105 P.2d 596, 
40 Cal.App.2d 691. 

Tex.—^Davis v. Peck, Wrlght, Peck 
Inv. Co.. Civ.App., 94 S.W.2d 1246, 
error dismissed—U. S. Pidelity & 
Guaranty Co. v. Henderson, Civ. 
App., 63 S.W.2d 811—^Marchman v. 
McCoy Hotel Operating Co., Civ. 
App., 21 S.W.2d 662. 

22 C.J. p 616 note 81. 

69i Wash.—State v. Stockhammer, 
75 P. 810, 34 Wash. 262. 

TOl Ala.—McAdory v. State, 69 Ala. 
92. 

71- Mich.—^Pleckinger v. TafCee, 113 
N.W. 811, 149 Mich. 678. 
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satisfaction;'^^ fear;'^3 fraud;*^^ good orbad faith;75 

intent or intention knowledge, awareness, or no- 
malice;'^® motive;*^® purpose;*® reliance;*^ 
understanding;^^ or wish or desire.^® Testimony 
has also been rejected with respect to the nature of 
a personas disposition,^^ the extent of his will pow- 
er,85 the effect of undue or other influence on him,^® 
his reasons for conduct, statements, or belief,^*^ or 
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what entered into his consciousness by means of 
hearing, vision, or other faculty.^S 

§ 511. Pecuniary Condition 

A wltness with knowledge of the facts generally may 
state his conciusion as to a person's pecuniary condi- 
tion. 

A witness possessing the neccssary knowledge,89 
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40 Cal.App.2d 591. 

Idaho.—Colwell v. Bothwtdl, 89 P,2d 
193, 60 Idaho 107. 

22 C.J. p 617 note 94. 

83. Ala.—Bevill v. Wilkins, 113 So. 
28, 216 Ala. 299. 

Ga.—Supreme Fore.st Woodnion Cir¬ 
cle V. Nowsome, 11 S.E 2d 480, 63 
Ga.App. 550. 

Tenn.—Bailoy v. Bailey, 6 Tfnn.App. 
272. 

Tex.—McOlory v. Schneider, Civ. 
App., 51 S.W.2d 738, error dis¬ 
missed. 

84. Ga.—Bush v. State, 34 S.B. 298, 
109 Ga. 120. 

Ind.—Jack.son \\ Folwom, 118 N.E. 

955, 187 Ind. 257. 

22 C.J. p 617 note 95. 

85. Ind.—(Joodwin v. State, 9$ Ind. 
650. 

22 C.J. p 617 note 96. 

86. Ga,—Pennington v. Perry, 118 
S.B. 710, 156 <;a. 

111,—Ray V. KoenigHmarck, 16l X.R. 
124, 320 III. 588—PuergiT v. Huer- 
ger, 148 N.B. 274. .317 IU. 401. 

Ky.—^Whittaker v. Prater, 39 S.W.2d 
24«, 239 Ky. 173. 

Scnlly v. Wunllaw, 8$ So. 
625, 123 Mi«H. 857. 

N.C.—In re Cnug’« Will, 135 S.E. 
798, 192 N.C. 656. 

Tex,—JenningK v. Jennings, Civ. 

: App.. 212 S.W. 772. 

22 C.J. p 617 note 97. 

87. On,—J. r. Ivysle Milllng Co. v, 
WhitHeld Groe»‘ry Oo., lof» s.B. 8, 
26 tSa.App. 216. 

Md.—Brotherhood of X^m*omotive 

Firemtm & Engineers v. Niinh, 123 
A. 441, 144 Md. 623. 

Or.—Fredenburg v. 218 P. 939, 

108 Or. 672, 30 A.LJl. 11.5.3. 

Pa,—In re Zellner^s K8tat«% 172 A. 
716, 316 Pa. 202. 

Tex.—B1 Paso Sash & I>oor tV v. 
Crawford, Civ.App., 283 S.W, 232, 
error granted Crawford v. Bl Paso 
Sa»h & Poor Oo., 283 S.W. 754. 116 
Tex. 60«, reversed on other 
grounds, Com.App., 288 «.W. 169, 
modilled 289 S.W. 994. 

22 C.J. p 617 note 98. 

88. Kan.—^Handh*y v. Miss<»uri l^ac. 
R. Co-. 69 P. 271, $2 Kan. 237. 

Vt.—McOarthy v. Northlleld. 9i A. 

298, 89 Vt. 99, Ann.OnK,1918A 943. 
88. U.S.—Brusselbaek v. Chicago 
Joint Stock Land Bank, C.C.A.II1., 
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may, provided he details the facts^® so far as is pos- 
sible under the circumstances,^! be permitted to state 
his inference as to a personas financial condition,^^ 
as, for example, that he is, or was, destitute,^^ in 
need of assistance,^^ or solvent or insolvent,^^ or 
what is the probable amount of his professional in¬ 
come but a stat ement which purports to give the 
actual financial condition of the person in question 
rather than the inference of the witness with respect 
thereto is rejected as a mere conclusion.97 

§ 512. Physical Condition of Animals 

Evldence as to the physical condition of animals, 
based on sultable opportunity for examinatlon, Is ad- 
missible. 

A witness who had suitable opportunity for ob- 


servation may be permitted to state the apparent 
physical condition of an animal. 

§ 513. Physical Condition of Persons 

a. Of witness 

b. Of another person 

a. Of Witness 

While a nonexpert or lay witness may not give expert 
testimony as to his physical condition, he may state 
simple Inferences drawn from his consclous subjective 
sensations concerning such condition. 

While a nonexpert or lay witness may not testi- 
fy as an expert and give expert testimony as to the 
character or extent of a personal injury which he 
has sustained,®^ or as to the effect of the inju- 


85 F.2d 617, certiorari denied Gage 
V. Brusselback, 67 S.Ct 320, 299 

U. S. 615, 81 L..Ed. 454. 

Ala.—Street v. Brownmg, 87 So. 627, 
206 Ala. 110. 

Ga.—Massachusetts Bonding & In¬ 
surance Co. v. Floyd County, 173 
S.B. 720, 178 Ga. 696. 

111.—Pruett V. MidkifC, 273 Ill.App. 
142. 

Ind.—^National City Bank v. Kirk, 
134 N.E. 772, 86 Ind.App. 120. 
Mich.—Gloeser v. Moore, 278 N.W. 

781, 284 Mich. 106. 

Mo.—^Jordan v. Daniels, 27 S.W.2d 
1062, 224 Mo.App. 749. 

22 C.J. p 617 note 13. 

Bvldexioe held Inadmlsslble where 
necessary knowledge not shown. 

Ark.—Mitchell v. Lindley, 228 S.W. 
728, 148 Ark. 37. 

Ga.—^Williamson-Inman & Co. v, 
Thompson, 187 S.E. 194, 53 Ga. 
App. 821. 

111.—Pruett V. Midkiff, 273 Ill.App. 
142. 

Pa.—^William Schuelte & Co. v. 
Swank, 109 A. 631, 266 Pa. 676. 

90. Ga.—^Hardin v. Rubin, 161 S.E. 
31, 169 Ga. 608—^Bennett v. Ameri¬ 
can Bank & Trust Co., 134 S.W. 
781, 162 Ga. 718—M. C. Kiser Co. 

V. Barbre, 129 S.E. 887, 34 Ga.App. 
447. 

Tex.—Jackson v. Steele, Com.App., 
67 S.W.2d 96, afllrming Jackson v. 
, Oliver C. Steele Mfg. Co., Civ.App., 
37 S,W.2d 762. 

91. Ga.—^Payne v. Allen, 110 S.E. 
346, 28 Ga.App. 8, reversed on oth- 
er grounds 116 S.E. 640, 165 Ga. 
64. 

Mich.—Gloeser v. Moore, 278 N.W. 
781, 786, 284 Mich. 106, citing 

Corpus JtLxls. 

N.J.—^Brundred v. Paterson Mach. 
Co., 4 N.J.Eq. 294. 

92. U.S.—^Fidelity, Deposit Co. of 
Maryland v. Redfleld, C.C.A.Idaho, 
7 P.2d 800. 

lowa.—Beans v. Denny, 117 N.W. 
1091, 141 lowa 62. 


Mo.—Jordan v. Daniels, 27 S.W.2d 
1062, 224 Mo.App. 749. 

22 C.J. p 617 note 16. 

93. Mo.—^Weniger v. Weniger, App., 
32 S.W.2d 775. 

22 C.J. p 617 note 16. 

94. Ga.—^Payne v. Allen, 110 S.E. 
346, 28 Ga.App. 8, reversed on oth- 
er grounds 116 S.B. 640, 156 Ga. 
64. 

N.T.—Sloan v. New Tork Cent. R. 
Co., 46 N.T. 125. 

95. Ga.—^Massachusetts Bonding & 
Insurance Co. v. Floyd County, 173 
S.B. 720, 178 Ga. 695—Hardin v. 
Rubin, 161 S.E. 31, 169 Ga. 608— 
Bennett v. American Bank & Trust 
Co., 134 S.B. 781, 162 Ga. 718—M. 
C. Kiser Co. v. Barbre, 129 S.E. 
887, 34 GfiuApp. 447. 

Ind.—^National City Bank v. Kirk, 
134 N.B, 772, 86 Ind.App. 120. 

N.C.—Cheshlre v. Parker, 177 S.E. 

21, 207 N.C. 364. 

22 C.J. p 617 note 18. 

Necesslty of definiteuess 
Where witness* statement was an 
indefinite general conclusion which 
might or might not have related to 
the question of insolvency at the 
time m question his testimony was 
not admissible.—Williamson-Inman 
& Co. v. Thompson, 187 S.B. 194, 63 
Ga.App. 821. 

Opinioxi. based on hearsay 

Expert cannot give opinion on 
solvency or insolvency based, not on 
examination of facts and records, 
but on mere hearsay.—Lucas v. 
Swan, C.C.A.W.Va., 67 F.2d 106. 

96. Md.—State v. Cecil County, 64 
Md. 426. 

22 C.J. p 617 note 19. 

97- lowa.—^Vacuum Oil Co. v. Car- 
stens, 231 N.W, 380, 211 lowa 1129 
—^Polk County v. Owen, 174 NW. 
99, 187 lowa 220. 

Kan.—^In re Trusteeship of Prager, 
186 P. 1016, 106 Kan. 14. 

1'Mich.—Gloeser v. Moore, 278 N.W. 
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781, 786, 281 Mich. 106, citins Cor- 
pus Juris. 

22 C.J. p 617 note 20. 

98. Ind.—^Adams Express Co. v. 
Heagy, 122 N.B. 603, 69 Ind.App. 
662. 

22 C.J. p 622 note 84. 

Comparative condition 
The condition of an animal as 
compared to another or as compared 
to the condition of the same animal 
at a previous time may be stated by 
an observer. 

Ala.—^Jones v. Coley, 121 So. 24, 219 
Ala. 23. 

Tex,—Texas & P. R, Co. v. Stewart, 
96 S.W. 106, 43 Tex.Clv.App. 399. 
Bvldence held Inad missible where 
suitable opportunity for observation 
was lacking.—^Neely v. Texas & P. 
Ry. Co., 82 So. 746, 146 La. 671. 

99, Idaho.—Call v. City of Burley, 
62 P.2d 101, 67 Idaho 68. 

Nature of bruise 

Question to a witness with respect 
to a bruise, which, it was claimed, 
she had sustained, by which it was 
sought to have her state that the 
bruise was “a very marked" one was 
objectionable.—^Bradford v. Birming- 
ham Electric Co., 149 So. 729, 227 
Ala. 286. 

Worfcmen’s compensatlon 

(1) In compensatlon proceedlngrs 
an Injured employee Is not permit¬ 
ted to express an opinion as to na¬ 
ture of his injuries.—Wilson v. State 
Industrial Accident Commlssion, 94 
P.2d 129, 162 Or. 588. 

(2) In proceeding for compensa- 

tion for InJury to an eye, claimant 
18 not competent to testlfy to the 
probable extent of the injury, the 
matter being one for skilled or ex¬ 
pert testimony.—Parson-Glbson 

Bulck Corporation v. Fox, 4 P,2d 38, 
162 Okl. 196. 

Cause of condltioii 
In an action by an employee to 
establish rights under an agreement 
>vith defendant employer, based on 
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ry,i a witness may state simple inferences drawn by 
him from his own conscious subjective sensations 
as to his physical condition,^ and, according to some 
cases, may state his notion or feeling" as to the 


character or extent of an injury and the personal 
results he has experienced therefrom.^ So it has 
been held or recognized that it is permissible for 
a witness to state his physical symptoms the pain 


the alleffed fact that the employee 
had contracted lead poisonlngr whlle 
In the employ of defendant, In whlch 
plaintlff was asked how he felt at 
a particular time, his answer “the 
same thingr, the effect of lead” was 
ohjectionable as being- the conclu- 
slon of the witness.—Ingrram v. 
Hammar Bros, Whlte Lead Co., 273 
I11.APP. 152. 

1. Md.—Symlngton v. Graham, 169 

A. 316, 165 Md. 441. 

Bffeot on nlcerated oondltiLosi of 
stomaoli 

The injured person who is merely 
a layman is not competent to glve 
an bpinlon that the injury aggrravat- 
ed or contributed to, or in any way 
affected or influenced, the condition 
of the ulceratlon of his stomach.— 
Southeastern Telephone Co. v. Payne, 
69 S.W.2d 368, 253 Ky. 245. 
ChJId-beaxliif oapaolty of female 
wit]i.e88 

Female plaintlff in an actlon for 
damages for an injury alleged to 
have been negllgently done in a sur- 
glcal operatlon, working malforma- 
tion of some of her organs and gen- 
eral debillty, is not competent to 
testlfy that by reason thereof ahe 
Is Incapable of childbearing.—Cook 
V. Coleman, 111 S.B. 750, 90 W.Va 
748. 

Blscharg^ fiom eBuployment 

On issue of exemplary damages 
for hotel manager^s conduct when 
wrongfully dlscharglng employee, 
permitting employee to testlfy that 
her mouth broke out with sores af- 
ter her discharge was error.—^Dallas 
Hotel Co. V. McCue, Tex.Clv,App., 56 
S.W.2d 1106, error dismissed—^Dal- 
las Hotel Co. v. McCue, Tex.Civ. 
App., 25 S.W.2d 902. 

'WoxlcxiLeai.’B oompensatton. 

(1) In a proceedlng under work- 
men’8 compensatlon act, the injured 
person's expresslou of an opinion as 
to the percentage of loss of the use 
of his legs, suffered on account of 
the injuries, was Incompetent, that 
being an ultimate fact to be deter- 
mined by the industrlal commisslon. 
—^Decatur Construction Co. v. In- 
dustrial Commlssion, 129 H.B. 738, 
296 111. 290. 

(2) The injured employee is not 
competent to express opinion as to 
the percentage of loss of use of In¬ 
jured eye and arms.—^International 
Coal & Mining Co. v. Industrlal 
Commisslon, 127 N.H. 703, 298 111. 
524, 10 AL.R. 1010. 

(8) Testimony by an injured em¬ 
ployee In prooeedings for compen- 
aatlon that he had lost fifty per cent 


of his earnlng capacity is not com¬ 
petent.—Old Ben Coal Corporation v. 
Industrlal Commlssion, 129 N.B. 772, 
296 111. 229. 

2. Ala.—Whlddon v. Malone, 124 
So. 516, 220 Ala. 220. 

Cal.—North Elk Oil Co. v. Industrlal 
Accident Commisslon of Califor- 
nia, 254 P. 582, 685, 81 Cal.App. 
682, clting CorpUM dturis. 

111.—^International Coal & Mining 
Co. V. Industrlal Commisslon, 127 
N.B. 703, 293 111. 624, 10 A.L.R. 
1010 . 

Md.—^Baltlmore & L. Turnpike Co. v. 
Cassell, 7 A 806, 66 Md. 419, 59 
Am.R. 176. 

N.D.—^Nichols V. Kluver, 237 N.W. 
640, 61 N.D. 42—^Asch v. Wash- 
burn Ligni te Coal Co., 186 N.W. 
767, 48 N.D. 734. 

Or.—^Wilson v. State Industrlal Acci¬ 
dent Commlssion, 94 P.2d 129, 133, 
162 Or. 688, citlng Corpus Jtiris. 

Pa.—^Mirabella v. Metropolitan Life 
Ins. Co., 18 A.2d 474, 148 Pa.Super. 
600. 

Tenn.—^Provident Life Ins. Co. v. 
Ivy, 73 S.W.2d 706, 710, 18 Tenn. 
App. 106, quoting Corpus Juris— 
JRobblns v. New York Life Ins. 
Co., 72 S.W.2d 788, 791, 18 Tenn. 
App. 70, clting Corpus Juris— 
Louisville & N. R. Co, v. Hadley, 
11 Tenn.App. 642, 648, quoting 

Corpus Juris. 

Tex.—^E1 Paso Blectric Co. v. Can- 
non, Civ.App., 69 S.W.2d 632, re- 
versed on other grounds 99 S.W.2d 
907, 128 Tex. 618. 

22 C.J. p 618 note 21. 

Condltiou before aud after aocldeut 

Plaintiff was competent to testify 
as to physical condition prior to and 
following a certain event. 

Cal.—Latky v. Wolfe, 269 P, 470, 85 
Cal.App. 332. 

Ga.—^New York Life Ins. Co. v. 
Bradford, 196 S.B. 92, 57 Ga.App. 
667. 

Coudltlou before Injury 
In personal injury actlon, plaintlff 
could testify that she was In perfeci 
health at time of accident.—^Armour 
& Co. V. Tomlin, Tex.Civ.App., 42 
S.W.2d 634, affirmed, Com.App.. 60 
S.W.2d 204. 

Necesslty of statlsg basio facts 

A nonexpert witness may express 
an opinion as to his own physical 
condition without stating all the 
facts which constitute the basis of 
his opinion.—Texas Bmployers Ins. 
ABS'n V. Griffis, Tex.Civ.App., 141 S. 
W.2d 687—American Nat. Ins. Co. v. 
Walker, Tex.Civ.App., 81 S.W.2d 
1061. 


Whether witness was well 

Question whether plaintiff was 
well at time he went back to work 
was not objectionable as calling for 
conclusion.—Birmingham Electric 

Co. V. Wood, 130 So. 786, 222 Ala. 
103. 

WorknLen*s compensation 

(1) In compensatlon proceedlng, 
claimant may testify as to his phys¬ 
ical condition.—Central Illinois Pub¬ 
lic Service Co. v. Industrlal Commls- 
sion, 134 N.B. 124, 302 111. 27. 

(2) The injured employee Is a 
competent witness as to the state 
of his health with respeot to mala- 
dies familiar to laymen,—Wllson v. 
State Industrlal Accident Commis¬ 
slon, 94 P.2d 129, 162 Or. 688. 

3, Idaho.—Call v. City of Burley, 

62 P.2d 101, 57 Idaho 58, 

Cause of ooudltion and reason for 
hospitallzation 

Although injured passenger in ac- 
tion for injuries sustained by sllp- 
ping on bus step had not qualifled 
as expert to testlfy to effect that 
injuries thus sustained caused sub- 
sequent diabetlc upset. question, 
“What was the cause of your being 
taken to the hospital?" was proper- 
ly allowed as calling slmply for her 
understanding of the resison.—Sick- 
mund V. Connecticut Co., 189 A 876, 
122 Conn. 376. 

'W’orkm6n*s compensatlon 

(1) Testimony of an injured em¬ 
ployee showing facts within his own 
knowledge, stating the character 
and nature of his injury and the im¬ 
mediate disability resulting there- 
from, is admissible to prove injury. 
—Loffland Bros. v. Morgan, 8 r,2d 
1067, 153 Okl. 296—Cromwell-Frank- 
lin on Co. V. Cox. 296 K 446, 147 
Okl. 226. 

(2) Testimony of injured employee 
as to feellng strain and injury when 
liftlng heavy concrete block, and 
that he became slck and faint and 
thereafter had hemorrhage, was ad¬ 
missible.—Cromwell-Franklln 011 Co. 
V. Cox, supra, 

(3) Testimony of an applicant un¬ 
der workmen's compensatlon act as 
to the extent of his Injury Is proper 
for determlning the effect of the in¬ 
jury on his capacity to work.—Pea- 
body Coal Co. v, Industrlal CTommls- 
sion, 139 N.B. 7, 308 Xll. 133. 

4. Cal.—Latky v. Wolfe. 259 P. 470. 

86 Cal.App. 332. 

HI.—Chicago W. D. R. Co, v. I-am- 

bert, 10 N.B. 219, 119 HI. 256. 

Ky.—^Bquitable Life Assur. Soc. of 

U. S. V. Davis, 96 S.W.2d 689, 266 

Ky. 259. 
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which he suffered after an injury;® how he suf- 
fered, and the extent of his suffering, by reason 
of a personal injury;^ the effect of injuries on his 
health or physical condition,^ or of sickness or in¬ 


juries on his ability to work® or on his eartiing’ ca- 
pacity;® that after an accident he suffered from 
symptoms which he did not have prior to the acci¬ 
dent and, according to other judicial deci- 


Md.—Baltimore & L. Turnpike Co. v 
Cassell, 7 A. 805, 66 Md. 419, 59 
Am.R. 175. 

Mich.—Dunwoody v. Royal Indem- 
nity Co., 188 N.W. 498, 218 Mich. 
358. 

N.D.—Asch V. Washburn Ligni te 
Coal Co., 186 N.W. 757, 48 N.D. 
734. 

Okl.—Parson-Gibson Buick Corpora¬ 
tion V. Pox. 4 P.2d 38, 162 Okl. 196. 
Tenn.—^Provident Life Ins. Co. v. 
Ivy, 73 S.W.2d 706, 710, 18 Tenn. 
App. 106, quoting Corpna Jnrla— 
Louisville & N. R. Co. v. Hadley, 
11 Tenn.App. 642, 648, quoting 

Corpus Juris. 

Tex.—^E1 Paso Electric Co. v. Can- 
non, Civ.App., 69 S.W.2d 632, re- 
versed on other grounds 99 S.W. 
2d 907, 128 Tex. 613. 
Charaoterlstios of Injury 

The injured person is a competent 
witness to testify to ali the charac- 
teristics of the injury, so far as the 
same are perceptible to the senses, 
and do not require the exercise of 
scientiflc skill and knowledge.— 
Asch V. Washburn Lignite Coal Co., 
186 N.W. 757, 48 N.D. 784. 

5- Ala.—Birmingham Electrio Co. 
V. Wood, 130 So. 786, 222 Ala. 103 
—^Whlddon v. Malone, 124 So. 6l6, 
220 Ala. 220. 

111.—International Coal & Mining Co. 
V. Industrlal Commisslon, 127 N.E. 
703, 293 111. 524, 10 A.L.R. 1010. 
Md.—Symington v. Graham, 169 A. 
316, 166 Md. 441. 

N.D.—A-sch V. Washburn Lignite 
Coal Co., 186 N.W. 767, 48 N.D. 
734. 

Okl.—Parson-Gibson Buick Corpora¬ 
tion V. Pox, 4 P.2d 38, 162 Okl. 
196. 

Tenn.—^Louisville & N. R. Co. v. 

Hadley, 11 Tenn.App. 642, 648, 

quoting Corpus Juris, 

22 C.J. p 618 note 23. 

6. Cal.—Latky v. Wolfe, 269 P. 470, 
85 Cal.App. 332. 

Tenn.—Louisville & N. R. Co. v. 

Hadley, 11 Tenn.App. 642, 648, 

quoting Corpus Juris. 

22 C.J. p 618 note 24. 

7. Ky.—Equltable Life * Assurance 
Soc. of U. S. V. Davis, 96 S.W,2d 
689, 265 Ky. 259. 

Mo.—Coghill v. Quincy, O. & K. C. 

Ry. Co., App., 206 S.W. 912. 

Pa.—Monongahela Water Co. v. 

Stewartson, 96 Pa. 436. 

Tenn.—Louisville & N. R. Co. v. 

Hadley, 11 Tenn.App. 642, 648, 

quoting Corpus Juris. 

Abnormal ooudltlou of pregnaut wo- 
luan. 

(1) Matron who had given blrth 

32 O.J.S.-13 


to eight children was qualifled to 
characterize paln and discomfort 
undergone during later pregrnancy to 
Show that gestation was not pro- 
gressing in its natural course.—Sy¬ 
mington V. Graham, 169 A. 316, 165 
Md. 441. 

(2) Plaintiffs testimony that oth¬ 
er sensatlons were occasional pains, 
and her knowledge that she had not 
been nght since jar through stom- 
ach and abdomen, was not objection- 
able as witness* opinion as to cause 
of pain, where pains and symptoms 
referred to were in evidence.—Sy¬ 
mington V. Graham, supra. 

8. Ala.—^Ex parte Corona Coal Co., 
106 So. 718, 213 Ala. 664, denying 
certiorari Corona Coal Co. v. Sex- 
ton, 106 So. 716, 21 Ala.App. 61. 
Ky. —Equltable Life Assur. Soc. of 
U. S. V. Davis, 96 S.W.2d 689, 265 
Ky. 269. 

Mo.—^Hensley v. Kansas City Rys. 

Co., App., 214 S.W. 287. 

Tex.—St. Louis Southwestern R. Co. 
v. McDowell, Civ.App., 78 S.W. 
974. 

22 C.J. p 618 note 26. 

Inabllity to work at usual occupa- 
tlou 

(1) In general.—^New York Life 
Ins. Co. V. Bradford, 196 S.E. 92, 67 

I Ga.App. 667. 

(2) PlaintiflTs negative answer to 
the question whether he would ever 
be able to resume his trade if his 
arm remained the sarae was not in- 
admlssible on the ground that it was 
opinion evidence.—Stewart v. Barre 
& Montpeller Traction & Power Co., 
111 A. 626, 94 Vt. 398. 

XnablUty to suitable work 

In action by employee for injuries, 
plaintliTs testimony that after in¬ 
jury he never found work he could 
do was properly admltted.—St. Lou¬ 
is, S. P. & T. Ry. Co. V. Green, Tex. 
Civ.App., 22 S.W.2d 660, reversed on 
other grounds, Com.App., 37 S.W.2d 
123. 

Faxtial disablllty 

Mo.—Berlau v. Metropolitan Life 
Ins. Co., 24 S.W.2d 686, 224 Mo. 
App. 938. 

22 C.J. p 618 note 26 [b]. 

Ihsuraiioe 

(1) In an action to enforce a pro- 
vision for total and permanent dis- 
abillty benefits, contained in a life 
Insurance policy^ the view has been 
taken that plaintiff may testify as 
to his inabillty to work.—Mirabella 
V. Metropolitan Life Ins. Co., 18 A. 
2d 474, 143 Pa.Super. 600—Amrovcik 
V. Metropolitan Life Ins. Co., 180 A. 
727, 119 Pa.Super. 176—Compare 
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Rudy V. New York Life Ins. Co. of 
New York City, 46 Dauph. Co., Pa., 
1 . 

(2) As to statement of another 
person regarding insured*s disabll- 
ity see infra subdlvlsion b(2) of thls 
sectlon. 

Workmen’B oompeusatlou 

(1) In compensatlon case, em- 
ployee*s testimony that he had not 
been able to do labor or do thlngs 
he had done was not objectionable 
as conclusion of witness.—^Bmploy- 
ers’ Liablllty Assur. Corporation v. 
Williams, Tex.Clv.App., 293 S.W. 
210 . 

(2) Claimant, after describlng 
how injuries were recelved and ef- 
fects thereof, could further testify 
that he had been unable to work 
since recelving InJury.—Traders & 
General Ins. Co. v. Blancett, Tex. 
Civ.App., 96 S.W.2d 420, error dls- 
mlssed. 

(3) Injured employee could testi¬ 
fy as to his physical inability to 
perform certain work which he had 
been able to procure.—Gulf Casual- 
ty Co. V. Pields, Tex.Civ.App., 107 
S.W.2d 661, error dismissed. 

(4) Applicant for compensatlon 
may testify as to whether his in¬ 
juries caused pain in attempting to 
perform his usual duties, or afCected 
his ability to perform such , duties. 
—Central Illinois Public Service Co. 
V. Industrial Commission, 134 N.E. 
124, 302 111. 27. 

Detalled facts befoxe juir 

In an action for personal Injury it 
was not error to permit plaintiff to 
testify that by reason of his injury 
his ability to do carpenter work had 
been decreased one-half, the facts as 
to nature, extent, and history of the 
injury and subsequent employment 
being before the jury.—^Norrls v. 
Blmdale Elevator Co., 186 N.W. 696, 
216 Mich. 548. 

9, FxellmliLary statemeut of basio 
faot 

Injured party may testify as to 
his opinion of probable effect of in¬ 
juries on his earning capacity after 
describlng them and their effect on 
his nervous and physical condltlon. 
—^Zurich General Accident & Liabil- 
ity Ins. Co. v. Kerr, Tex.Civ.App., 
64 S.W.2d 349, error refused. 

10. N.Y.—^Pierpoint v. Plfth Ave. 

Coach Co., 136 NY.S. 822, 161 App. 

Div. 40, leave tb appeal to court 

of appeals denied 136 NY.S. 1187. 

Tenn.—^Louisville & N R. Co. v. 

Hadley, 11 Tenn.App. * 642: 
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sions, that he was troubled with nervousness 
that he suffered from headaches in consequence of 
an injury to his back;i^ that he had a bad cold;^^ 
that he was cured of rupture that he was re- 
lieved from pain by medical treatment;^^ that her 
womb was^^ or was not^^ displaced; that his urin- 
ary organs were so affected as to function abnor- 
mally that his eyes were defective that he has 
lost Vision in one eye;^® that his hand got stiffj^i 
that he has no use of his foot ;22 that he is unable 
to stand on his feet since an injury ;23 that he has 
less use of his hand than formerly;24 that his ribs 
were broken;26 that his breastbone was broken;26 
that his jaw was dislocated;^? that his side was in- 
jured and hurt him badlyj^s that his leg was so 
injured as to require the use of a splint;29 that 
his leg became dislocated during a course of treat- 


ment;30 that a large lump was produced on his 
head;®i that the broken bones in his leg were in 
the same position when placed in a cast as when a 
subsequent x-ray picture was taken that a hernia 
was not at the place where an earlier hernia had 
been;®3 and that his hair turned white shortly aft- 
er the accident.^^ 

According to some cases, howevcr, a witness 
should be confined to testimony or statemcnts re- 
lating to the outward appearance of his injuries and 
to the symptoms experienced by him, such as pain, 
suffering, and the like,35 and should not be per- 
mitted to testify as to the nature of his injuries, 
the applicable medical tcrminology, and the like;^® 
and the propriety of permitting a witness to give 
his opinion or conclusion as to his ability to work 
has been denied.37 


11. Cal.—Latky v. Wolfe. 269 P. 

470, 86 Cal.App. 332. 

22 O.J*. p 618 nold 28. 

Physloal Btatus tavolved 
In actlon for damagres for deten- 
tlon of patient In hospital for fall- 
ure to pay blll, adxnisslon of her 
testimony that ^ter her experlence 
she had nightmares, was very nerv- 
ous, and got excited and real nerv- 
ous when at work, was not errone- 
ous, since testimony concemed phy- 
slcal status and manlfestatlons 
thereof, and therefore was not wlth- 
in rule that party may not testify 
to his uncommunicated mental stat¬ 
us.—Gadsden General Hospital v. 
Hamilton, 103 So. 653, 212 Ala. 631, 
40 A.L.H. 294. 

Shock and continaed xLexvoiu ooiidUU 
tloxi 

Ala.—^Liindsey v. Kindt, 128 So. 189, 
221 Ala. 190. 

Form of statesuent 
Plaintiff was properly allowed to 
testify that since the accident he 
was nervous and did not like to 
drive in the nlghttlme, such testi¬ 
mony helng nothingr more than his 
way of descrlbing the nervous con- 
dltion in which the accident' left 
him.—Thayer v. Glynn, 106 A. 834, 
93 Vt. 267. 

la. Mich.—Llndley v. Detroit, 90 N. 

W. 666, 131 Mich. 8. 

22 C.J. p 618 note 29. 

13. Minn.—Swadner v. Schefclk, 
144 N.W. 968, 124 Minn. 269. 

14. lowa—Wray v. Warner, 82 N. 
W. 466, 111 lowa 64. 

15. Obi.—St. Louis-San Franclsco 
Ry. Co. v. Clark, 229 P, 779, 104 
Okl. 24. 

16. Mo.—^Ddlan v. Mobefly, 17 Mo. 
App. 436. 

17. Mich.—Holman v. Union St.* R. 
Co., 72 N.W. 202, 114 Mich. 208. 


18. CaL—Latky v. Wolfe, 259 P. 
470, 86 Cal.App. 332. 

19. Tex.—Chicago, R. I. & G. R. Co. 
V. Evans, Civ.App., 143 S.W. 966 
—St. Louis Southwestern R. Co. v. 
McDowell, Civ.App., 73 S.W. 974. 

22 C.J. p 618 note 34. 

Workme]i.’8 ooaipensation. 

Claimant in proceedings for com- 
pensation for injury to eye was 
competent to testify to facts show- 
ing normal use of eye, absenco of 
defect in vlslon before accident, and 
symptoms, and the facts tending to 
Show the llmited distance of Vision, 
thereafter.—Parson-Gibson Bulck 

Corporation v. Fox, 4 P.2d 38, 162 
Okl. 196, 

ao. Vt.—^Emerson v. Hickens, 164 
A. 381, 106 Vt. 197. 

W.Va.—Sexton v. White Transp. Co., 
126 S.E. 574, 97 W.Va. 668. 
Workxnen^s conupeasation 
I Rule slated in the text has bcon 
recognlzed in a proceeding for com- 
pensation for injury to an eye.— 
Parson-Gibson Buick Corporation v. 
Fox, 4 P.2d 38, 162 Okl, 196. 

21. Ala,—Central of Georgia R. Co. 
V. Stephenson, 66 So. 495, 180 Ala. 
653. 

22. Mich.—^McDonald v. City Elec¬ 
tric R. Co., 108 N.W. 85, 144 Mich. 
379. 

2a Mo.—^LoofC V. Kansas City Rys. 

Co., 246 S.W. 678. 

24. Worlcmea’8 oompensatioiL 
Employee claiming additional 
compensation for change of condi- 
tion in use of hand was competent 
witness for purpose of establishing 
objective changes for the worse in 
his condition,—Southwestern Cotton 
Oil go. V. Hali, 46 P.2d 466, 172 Okl. 
644, 

25h lowa.—^Ferguson v. Davis Coun- 
, ty, 10 N.W. 906, 67 lowa 601. 

Mo.—^Bowles V. Wabash Ry. Co., 
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App., 271 S.W. 861—Wise v. Wa¬ 
bash R. Co.. 116 S.W. 452, 135 Mo. 
App. 230. 

26. lowa.—Kinner v. Boyd, 116 N. 
W. 1044, 130 lown 14. 

27. Mo.—Hili V. Jaekson, 200 S.W. 
1012. 220 Mo.App. 1302—Hin v. 
Jackson, 265 S.W. 850, 218 Mo.App. 
210 . 

2 a Ala.—Central of Georgia U. Co. 

V. Camphell, 64 So. 640, 10 Ala. 
App. 288. 

29. Cal.—Batky v. Wolfe, 250 P. 
470, 85 Cal.App. 332. 

30. Ark.—I')unmnn v. Uaney, 176 S. 

W. 330, 118 Ark. 337. 

31. Cal.—Liatky v, Wolfts 250 P. 
470, 86 Cal.App. 332. 

32. Ga.—Chapman v. Hadeliffe, 162 
S.K. 661. 44 Ga.App. 640. 

! 33. WorkxaeiL^s compensatioxL 

In compt*n.sation case, empUo'ee’a 
1 testimony that hernia compluined of 
was not at site of previou.s hernia 
was admi.Hsihle where he gave facts 
on which he hased Htai«*n»ent.—tlo- 
lumbia Casually Co. v. Ray, Tex.CIv. 
App., 5 S.W.2d 230, error diamissed. 
34. Cal.—Uatky v. Wcdfe, 250 P. 470, 
85 Cal.App. 332. 

36^ R.I.—Stuckoy V, Uhode Jsland 
Co., 108 A. 681, 42 R.I. 450 . 

38. R.I.—Stuekey v. Ithod*^ Island 
Co., supra. 

Bislocated cartnags of kaao 

PlaintlfTa testimony that she had 
a dislocated cartilnge of the knee and 
that the doctor htid said so was in- 
admlaslble.—Stuckey v. Rhodo Island 
Co., 108 A. 681, 42 It.I. 450. 

37. Injraraajee 

(1) In Kentucky it has been held, 
in an action to enforce a prov inion 
for payment of total disability bene- 
ftta, contalned in a Hfe Insurance 
policy, that plaintilT could not testi¬ 
fy as to his feelings relative to his 
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Statements of fact as to Health and physical con- 
dition see supra § 467. 

Future effect of infury. While the propriety of 
permitting an injured person to state his belief as 
to the probable permanency of his injuries has been 
recognized,38 it has been held or recognized that 
the injured person may not give his opinion as to 
whether his injuries are permanent^^ or as to the 
future duration of his disability.^® 


Existence of particular discase and diagnosis. 
According to some cases a witness may not testify 
as to whether or not he had a particular disease^^ 
or was treated for a particular disease.'*^ The tes- 
timony of a witness that he had a certain disease 
has been regarded as a mere conclusion of a lay- 
man and insufiicient to establish the fact.^S There 
is, however, authority for the view that a witness 
may state that he had never had a particular dis- 
ease.^^ 


dlsabllity to work.—^Bquitable Life 
Assurance Soc. v. Green, 83 S.W.2d 
478, 269 Ky. 773, 

(2) So certain testimony of insured 
which amounted to expressione of 
opinion as to disability has been re- 
garded as incompetent.—^Minnesota 
Life Ins. Co. v. Vire, 94 S.W.2d 667, 
264 Ky. 257. 

(3) It has been held, however, that 
It was not error to permit insured 
to testify concerning his condition 
and his disability to perform certain 
tasks in connection with his employ- 
ment, where he related fully his con¬ 
dition and stated only facts presum- 
ably within his knowledgre and testi- 
fied that because of these things he 
was unable to do certain work in 
connection with his employment and 
how it affected him to attempt to do 
the work.—Travelers Ins. Co. v. Ma- 
hon, 117 S.W.2d 909, 273 Ky. 691. 

(4) In an action by Insured on a 
war rlsk Insurance policy, in which 
was involved the question as to total 
and permanent disability, the view 
was taken that a statement of In¬ 
sured as to whether, since his dls- 
charge from the army, he had been 
physically able to follow any self- 
sustalning, gainful occupalion, was 
properly excluded because it called 
for a conclusion or opinion as to the 
ultimate issues which were for the 
court and Jury to de termine.—Spren- 
gel V. XJ. S., C.C.A.Tex., 47 F.2d 601. 

(6) As to statement by another 
person as to insured’s ability to work 
see infra subdivlsion b (2) of thls 
sectlon. 

3& Cal.—Jones v. Key, 202 P. 478, 

64 Cal.App. 677. 

XTse of aim ‘ 

In an action for personal Injuries, 
the admlssion in evidence of a state¬ 
ment of plaintifC that he did not be- 
lieve he would ever recover full use 
of his arm and hand was proper.— 
Jones V. Key, supra. 

39. Del.—^Price v. Charles Warner 

Co., 42 A. 699, 17 Del. 462. 

Ga.—^Atlanta St. R. Co. v. Walker, 

21 S.K 48, 93 Ga. 462. 

N.T.—^Pfau V. Alteria, 62 N.T.S. 88, 

23 Misc. 693. 

Okl.—Shawnee-Tecumseh Tract. Co. 

V. Grlggs, 161 P. 230, 60 Okl. 666. 


W.Va.—^Ward v. Liverpool Salt & 

Coal Co., 92 S.m 92, 79 W.Va. 371. 
22 C.J. p 618 note 42. 

Xn Texas 

(1) In workman's compensation 
case, employee’s testimony that in 
his opinion he would not be able to 
perform physical or meunual labor in 
future was inadmlssible.—^Texas Em- 
ployers* Ins. Ass*n v. Brock, Tex. 
Com.App., 36 S.W.2d 704, vacating, 
Civ.App., 26 S.W.2d 322. 

(2) In such a case the view was 
taken that an injured employee’s tes¬ 
timony that he would be unable to 
work or earn money from the date 
of the trial for the balance of his 
natural life, on account of the in¬ 
juries received, was not admissible, 
belng the opinion of a nonexpert on 
the probable duration and effect in 
the future of injuries sustained.— 
Stowell V. Texas Employers* Ins. 
Ass’n, Tex.Civ.App., 269 S.W. 311. 

(3) But in such a case testimony 
of clalmant, over objection, that he 
did not think he would be able to 
do manual labor again because of 
injuries has been regarded as admis¬ 
sible.—Texas Employers' Ins. Ass’n 
V. Davies, Tex.Civ.App., 6 S.W.2d 
792, reversed on other grounds Da^ 
vies V. Texas Employers' Ins. Aj3S'n, 
Com.App., 16 S.W.2d 624, motion 
overruled 29 S.W.2d 987. 

(4) Claimant, after describing in¬ 
juries and effect thereof, could give 
opinion as to the probable effect of 
such injuries on his earning capacity 
in the future.—^Petroleum Casualty 
Co. V. Bristow, Tex.Civ.App., 36 S.W. 
2d 246, error dismissed. 

(6) In personal in jury action, 
plaintiff could testify that he thought 
he was permanently disabled because 
his side often hurt him and he could 
not eat as he did before he was 
stabbed, such testimony being state¬ 
ment of his physical symptoms and 
not a matter merely for expert med- 
ical testimony.—^E1 Paso Electric Co. 

V. Cannon, Tex.Civ.App., 69 S.W.2d 
532, reversed on other grounds 99 S. 

W. 2d 907, 128 Tex. 613. 

(6) A statement that the witness 
believed he was injured for'life, one 
leg having become shorter than the 
other because of an injury, has been 
received.-r-'W’®a.therford, M. W. & N. 
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w. R. Co. V. White, 118 S.W. 799, 66 
Tex.Civ.App. 32. 

Injnry subjective lu nature 

In a proceeding under workman's 
compensation act, employee was not 
competent to testify as to permanen¬ 
cy of his disability caused by injury 
subjective in nature.—James I. 
Barnes Const. Co. v. Hargrove, 29 P. 
2d 673, 167 Okl. 348. 

Opinion 

Injured person, as witness, may not 
give his opinion that the injury will 
be permanent.—International Coal & 
Mining Co. v. Industrial Commlsslon, 
127 N.B. 703, 293 111. 624, 10 A.L.R. 
1010. 

40i Workmen^B compensation 

(1) In a compensation case, testi¬ 
mony of the claimant employee as 
to the duration of the time in the 
future that he would be disabled to 
perform his duties wlthout suffering 
pain was properly excluded as an 
opinion, claimant not being an expert 
on the subject.—^Bishop v. Millers' 
Indemnity Underwriters, Tex.Civ. 
App., 254 S.W. 411. 

(2) Claimant in compensation pro¬ 
ceeding for Injury to eye was not 
quallfled to testify conceming prob¬ 
able duration of injury, such fact 
being matter for expert testimony.— 
Parson-Gibson Buick Corporation v. 
Fox, 4 P.2d 38, 152 Okl. 196. 

41- Okl.—^Kansas, O. & G. Ry. Co. v. 
Smith, 32 P.2d 302, 168 Okl. 190. 
As affeoting disability under a pro- 

vlslon for disability benefits and 
walver of payment of premlums in a 
life Insurance policy, insured was 
not competent to state that she had 
Bright's disease.—^New York Life 
Ins. Co. V. McCane, 124 S.W.2d 1057, 
276 Ky. 712. 

42- U.S.—U. S. V. McCreary, C.C.A. 
Or„ 106 P.2d 297, reversing, D.C., 
McCreary v. U. S., 23 F.Supp. 38‘6. 

43- Ky.—^Equitable Life A^ssur. Soc. 
of U. S. V. Arrowood, '69 S.W.2d 
984, 253 Ky. 456. 

44. Cal.—^Frederlck v. Federal Life 
Ins. Co., 67 P.2d 236, 13 Cal.App. 
2d 686—North Elk Oll Co. v. In¬ 
dustria! Accident Commisslon of 
California, 264 P. 682, 81 Cal.App. 
682 
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b. Of Another Ferson 

(1) General considerations 

(2) Matters conceming liability to insur- 

ers 

(1) General Considerations 

Subject to the general quallflcatfons and Ilmltatfons 
appllcable affecting the testimony of a nonexpert or lay 
wftnees, such a wltness usually may state the apparent 
physical condftion or the apparent condftfon of heafth 
of another. 


When the circnmstances are such that all the 
facts cannot be placed before the jury with such 
clearness as to enable them to draw a correct in- 
ference,^® and the province of the jury is not in- 
vaded,46 and the inference is not one for the draw- 
ing of which special skill, knowledge, and experi- 
ence are required,^'^ an ordinary observer who has 
had suitable opportunity for observation**S niay 
state the apparent physical condition of another per- 
son,^9 or testify as to what are more distinctly in- 


Veuereal diseasa 

Cal.—^Frederick v. Federal Life Ins. 
Co.. 57 P.2d 235, 13 Cal.App.2d 685 
—^North Elk Oil Co. v. Industrlal 
Accident Commission of Califor- 
nia, 264 P. 682, 81 Cal-App. 682. 
4R TJ.a—Corrigan v. U. S., C.C.A 
Idaho, 82 F.2d 106, 109, quotlng 
Corpus Juris. 

Hawaii.—^Tsuruoka v.. Lukens, 32 Ha- 
wali 263, 264, citing Corpus Juris. 
S.C.—^Kirby v. Western Union Tei. 
Co.. 68 S.E. 10, 77 S.C. 404, 122 Am. 
S.H. 680. 

46. U.S.—Corrigan v. U. S., C.C.A 
Idaho, 82 F. 2 d 106, 109, quoting 
Corpus Juris. 

Hawaii.—Tsuruoka v. Lukens, 32 Ha¬ 
waii 263, 264, quotlng Corpus Ju¬ 
ris. 

lowa,—^Dunham v. Rlx, 63 N.W. 262, 
86 lowa 300. 

Invaslon of province of jury by slat- 
ing inference, conclusion, or judg- 
ment generally see supra § 446. 

47, U.S.—Corrlgan v. XI. S., C.C.A. 
Idaho, 82 F.2d 106, 109, Quoting 

Corpus Juris. 

Hawaii.—^Tsuruoka v. Lukens, 32 Ha¬ 
waii 263, 264, duotlng Corpus Ju¬ 
ris. 

22 C.J. p 618 note 46. 

TestifyiXLg as ezperts; oplulons 

( 1 ) Nonexpert or lay witnesses 
may not testify as experts, or give 
expert testimony concernlng physical 
condition of another.—Travelers Ins. 
Co. V. Mahon, 117 S.W.2d 909, 273 
Ky. 691—^Eq.uitable Life Assur. Soc. 
of U. S. V. Green, 83 S.W.2d 478, 268 
Ky. 773—Aetna Life Ins. Co. of Hart¬ 
ford, Conn. V. Gullett, 69 S.W.2d 1068, 
263 Ey. 544. 

(2) Lay witnesses may not testify 
on matters of oplnlon and judgment 
as medical witnesses.—U. S. v. Mon- 
ger, C,C.A.Wyo., 70 F.2d 361. 
'WorlC]nMi’B oompeusatloiL 

In compensation case, lay witness 
was not quallfled to testify whether 
employee was pemianently incapaci- 
tated by stlffening of index flnger 
and appendicitis operatlon.—Securlty 
Union Ins. Co. v. Gullett, Tex.Clv. 
App., 36 S.W,2d 1086, error dismissed. 
BxisteiniOs of spldeinlo 
In actlon against city for death 
of resideht from typhoid fever al- 
legedly caused by drinking impure 


City water, witness wbo had lived at 
near-by camp with three hundred 
men for number of years was not 
qualifled to testify as to whether 
there had been any epldemlcs of ty¬ 
phoid fever amoug such men.—Stok- 
er V. Ogden City, 54 P.2d 849, 88 
Utah 389. 

Other matters not competent or a4- 
mlssible 

(1) It was proper to refuse to per- 
mlt a nonexpert witness to state 
that she thought that the pain suf- 
fered by another person was located 
in a certaln part of his body.—Hunt- 
er V. Joplln & P. Ry. Co., 197 P. 1093, 
109 Kan. 169. 

I ( 2 ) In an action against a railroad 
for damages by being struck In an 
1 automobile at a Street Crossing, il 
was erroneous to permit a layman to 
testify to the nature of plaintlfT^s 
injuries, that xs, that certaln bones 
which he could not see were brokon 
and had not United.—^Moody v, Cana- 
dian Northern Ry, Co., 194 N.W. 639, 
166 Minn. 211 . 

(3) Nonexpert or lay witness is 
not competent to give an opinion 
that an injury aggravated or con- 
trlbuted to, or in any way affected or 
induenced, the condition of ulceration 
of the stomach of the injured person. 
—Southeastern Telephone Co. v. 
Payne, 69 S.W.2d 368, 263 Ky. 246. 

(4) That nonexpert witness had 
experienced miscarriage did not qual- 
ify her to give opinion thercon as 
respects another.—Morris v. Union 
Depot Brldge & Terminal R. Co., 8 
S.W. 2 d 11 , 320 Mo. 371. 

(5) Statement by witness in ref- 
erence to the position of a patient 
durlng an operatlon, to the effect 
that the head was offi the end of the 
table “so far back, it looked to me, 
as it possibly could be gotten*' was 
a mere conclusion which should have 
been stricken.—Beckwith v. Boynton. 
286 Ill.App. 469. 

' ( 6 ) It has been stated broadly that 

a lay witness may not give a de- 
talled opinion as to injuries sus- 
talned by another or as to the suf- 
fering of such other.—Cincinnati 
Traction Co. v. McKim, 18 Ohio App. 
108. 

4«. U.S.—Corrigan v. U. S., C.C.A. 
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Idaho, 82 F.2d 106, 109, quoting 
Corpus JUris. 

Hawaii.—Tsuruoka v. Lukens, 33 Ha¬ 
waii 263, 264, quoting Corpus Ju¬ 
ris. 

Mont.—Fearon v. Mullins, 98 P. 650 
38 Mont. 45. 

Opportunity laoklng 
In action on an accident Insurance 
policy, where the defense was that 
insured threw himsolf from a »ec- 
ond-story window of a ho.^^pital al>out 
1 A. M., the opinion of a witness, 
who saw insured suspended from a 
window, but who did not have suffi¬ 
cient means of observat ion to enable 
him to form an inttdligent opinion es 
to wh(‘ther insured was uneonseioua, 
was inadmissible as eonjecture.— 
Grifflth V. Contintmtnl Casualty Co., 
263 S.W, 1043, 299 Mo. 426. 

4d. U.R.—EquitabJe Life A.Msur, S»oc. 
of XT. R v. Borniir, C.{\A.Ky„ 106 
F.2d 640—Cox V. r. (MXA.Hl., 
103 F.2d 133—l'’orrignn v. r. S,. C. 
C.A.Idttho, 82 F.2d 106, 102 , quot¬ 
ing Corpus Juris, 

Ala.—Sovereign Camp. W. O. W. v. 
Clarkc, 167 Sn. 269, 229 Aln. 3S2— 
Birmingham & A. Uy. 0>. v. Camp¬ 
bell, 82 Ro. 64«, 203 Ala. 29«. 

Ark.—Jewifll Tea Co, v, MvCrary, 122 
S.W.2d 534, 6.35, 197 Ark. 294. quot¬ 
ing Corpus Juris. 

Cal,-Latky v. Wolfe. 269 P. 470, 85 
Cal.App. 332. 

Hawaii,—Tsuruoka v. I..uken.<*, .32 Ha¬ 
waii 263, 264, quoting Corpus Ju¬ 
ris, 

Ind.—Western & fiouthern Life Ina 
Co. V. Danciu, 26 N.R2d 912. re- 
hearing denied 27 N.lC.2d 763, 
Kon,—Smith v. Prudential Ins. Co. 
of America, 12 P.2d 793. 795, 136 
Kan. 120, quoting Corpus Juris, 
Ky,—Commonwealth Life Ins. Oo. v. 
Oveaen, 92 S.\V.2d 37. 263 Ky, 151 
"-^tna Life Ina, Co. v. Wyant, 61 
S,W.2d 60, 249 Ky. 662. 

Md,—Hendler Creamery Co, v. Miller, 
188 A. 1, 163 Md. 264. 

Mo.—Osborne v. WeU», App., 211 S. 
W. 887. 

N.D,—Nichols V* Kluver, 237 N.W. 
640, 61 N.D. 42—Halveraon v, Zim- 
merman, 232 N.W. 754, 60 N.D. 113 
—Jentz V. National Casualty Co., 
204 N.W. 344, 62 N,D. 688 . 

Or,—Hartley v. State Industrlal 
Commission, 261 P, 71, 12S Or. 310. 
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Tex.—Shuffleld v. Taylor, 83 S.W.2d 
965, 969, 126 Tex. 6oi, cltingr Cor- 
pns JurlSf and reversing Taylor v. 
Shuffleld, Civ.App., 52 S.W.2d 788 
* —St. Louis, S. F. & T. Ry. Co. v. 
Carter, Civ.App., 276 S.W. 224— 
San Angelo Water, Light & Power 
Co. V. Baugh, Civ.App., 270 S.W. 
1101—Galveston, H. & S. A. Ry. 
Co. V. White, Civ.App., 216 S.W. 
266—Yeatts v. St. Louis South- 
western R. Co. of Texas, Civ.App., 
184 S.W. 636, error dismissed Teat¬ 
es V. St. Louis Southwestern R. 
Co. of Texas, Com.App., 244 S.W. 
603. 

Wash.—Graham v. Police & Pire- 
man’s Ins. Ass’n, 116 P.2d 362. 
W.Va.—Wilson v. City of Elkins, 103 
S.B. 118, 86 W.Va. 379, 

Wyo.—McCoy v. Clegg, 267 P. 484, 
36 Wyo. 473. 

22 C.J. p 619 note 47-p 620 note 49. 

BeasoxLS for admlsslon 

A nonexpert witness is competent 
to testify to person's physical ap- 
pearance, condition, and acts hoth 
because of their probative value for 
jury and also for purpose of furnish- 
ing facts as basis for hypothetical 
Questions to experts.—Cox v. U. S., 
C.C.A.I11., 103 F.2d 133. 

Other statements 

(1) Nonexpert witness may testify 
as to another’s apparent condition 
which is open to ordinary observa- 
tion.—Peters v. Mutual Life Ins. Co. 
of New York, D.C.Pa., 26 P.Supp. 60, 
affirmed, C.C.A., 107 P.2d 9, certiora¬ 
ri denied 60 S.Ct. 682, 309 U.S. 663, 
84 L.Bd. 1010. 

(2) Layman may testify to thing 
within his knowledge conceming ap¬ 
parent conditions of another.—:,®tna 
Life Ins. Co. of Hartford, Conn., v. 
Gullett, 69 S.W.2d 1068, 263 Ky. 644. 

(3) If within his knowledge, a lay 
witness may testify as to the 
strength, vigor, and apparent physi¬ 
cal condition of another. 

Ind.—^Western & Southern Life Ins. 
Co. V. Danciu, 26 N.B.2d 912, re- 
hearing denied 27 N.E.2d 763. 

Ky.—Greer v. Richards’ Adm’r, 115 
S.W.2d 668, 273 Ky. 91—Equitable 
Life Assur. Soc. of U. S. v. Ober- 
tate, 109 S.W.2d 1206, 270 Ky. 618 
—Inter-Southern Life Ins. Co. v. 
Stephenson, 66 S.W.2d 332, 246 Ky. 
694—Prudential Ins. Co. of Amer¬ 
ica V. Hodge’s Adm'x, 22 S.W.2d 
436, 232 Ky. 44—Grand Lodge, 

Brotherhood of Railroad Train- 
men v. Johnson, 16 S.W.2d 499, 228 
Ky. 669—Sovereign Camp, W. O. 
W., V. Morris, 278 S.W. 664, 212 
Ky. 201. 

(4) In somewhat different form, it 
has been stated that a nonexpert or 
lay witness may testify as to the ap¬ 
parent strength, vigor, and physi¬ 
cal condition of another person If the 
testlmony is conflned to facts wit;h- 
In the knowledge of the witness and 
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does not extend to matters of opin- 
ion.—Prudential Ins. Co. of America 
V. Sisson, 124 S.W.2d 739, 276 Ky. 
606—Travelers Ins. Co. v. Mahon, 117 
S.W.2d 909, .273 Ky. 691—Equitable 
Life Assur. Soc. of U. S. v. Davis, 96 
S.W.2d 689, 265 Ky. 259—Jefferson 
Standard Life Ins. Co. v. Pierce, 95 
S.W.2d 679, 264 Ky. 698—Equitable 
Life Assur. Soc. of U. S. v Spencer, 
90 S.W.2d 704, 262 Ky. 478—Bquita- 
ble Life Assur. Soc. of U. S. v. Green, 
83 S.W.2d 478, 259 Ky. 773—Equita¬ 
ble Life Assur. Soc. of U. S. v. Pan- 
nin, 63 S.W.2d 703, 246 Ky. 474. 

DetaiUng or statlng facts 

(1) Nonexpert witness may state 
his opinion as to the physical condi¬ 
tion of another without stating ali 
the facts which constitute the basis 
of the opinion.-^Texas Employers 
Ins. Ass*n. v. Griffis, Tex.Civ.App., 
141 S.W.2d 687—^American Nat. Ins. 
Co. V. Walker, Tex.Civ.App., 81 S.W. 
2d 1061. 

(2) Where such witness details 
facts on which his judgment or opin¬ 
ion is based, he may testify as to 
the physical condition of another. 
Ind.—^New York Cent. R. Co. v. De 

Leury, 192 N.E. 126, 100 Ind.App. 
140. 

Tenn.—Stephens v. Clayton, 124 S.W. 
2d 33, 22 Tenn.App. 449, citing 

Corpus Juris —^Provident Life & Ac¬ 
cident Ins. Co. V. Ivy, 73 S.W.2d 
706, 710, 18 Tenn.App. 106, citing 
Corpus Juris —Louisville & N. R. 
Co. V. Hadley, 11 Tenn.App. 642, 
649, citing Corpus Juris. 

(3) Admission of witness's state- 
ment that another person's physical 
condition was “bad" was not error 
where the agent immediately ex- 
plained factually what he meant by 
the quoted word.—^Moyer v. .ffltna 
Life Ins, Co., D.C.Pa., 39 P.Supp. 726. 

Symptoms 

(1) A lay or nonexpert witness 
who has made due observation may 
testify regarding the presence or ab- 
sence of symptoms indicating dis- 
ease. 

Xj,s.— Cox V, U. S„ C.C.A,I11., 103 F. 
2d 133 — ^U. S. V. Monger, C.C.A. 
Wyo., 70 F.2d 361. 

Ala.—^American Nat. Ins. Co. v. Rose- 
brough, 93 So. 602, 207 Ala. 638. 
Ind.—^Western & Southern Life Ins. 
Co. V. Danciu, 26 N.E.2d 912, re- 
hearing denied 27 N.E.2d 763. 

Ky.—Greer v. Richard’s Adm'r, 116 
S.W.2d 568, 273 Ky. 91—^Equitable 
Life Assur. Soc. v. Obertate, 109 S. 
W.2d 1206, 270 Ky. 618—Prudential 
Ins. Co. of America v. Hodge’s 
Adm’x, 22 S.W.2d 435, 232 Ky. 44 
—Sovereign Camp, W. O. W. v. 
Morris, 278 S.W. 664, 213 Ky. 201 
. —Illinois L. Ins. Co. v. De Lang, 

■ 99 S.W. 616, 124 Ky. 669, 30 Ky.L. 

763. 

(2) Such witness may testify as 
to well-known and recognized symp¬ 
toms indicating disease.—^Equitable 
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Life Assur. Soc. v. Spencer, 90 S.W. 
2d 704, 262 Ky. 478—Inter-Southern 
Life Ins. Co. v. Stephenson, 56 S.W. 
332, 24$ Ky. 694. 

(3) In some cases, the rule has 
been stated in somewhat narrower 
terms recognizing the competency of 
a lay witness to testify regarding 
the presence or absence of symptoms 
indicating forms of disease so com- 
mon as to be within the knowledge 
of a layman.—Prudential Ins. Co. of 
America v. Sisson, 124 S.W.2d 739, 
276 Ky. 606—Travelers Ins. Co. v. 
Mahon, 117 S.W.2d 909, 273 Ky. 691 
—^Jefferson Standard Life Ins. Co. 

V. Pierce, 96 S.W.2d 679, 264 Ky. 698 
—Equitable Life Assur. Soc. of U. 
S. V. Pannln, 53 S.W.2d 703, 246 Ky. 
474. 

(4) Admission of statement of wit¬ 
ness that another person looked like 

I a “fellow that has locomotor ataxia" 
was not error, where the witness 
promptly explalned that he meant 
draggring feet, which was a condition 
recognlzable by a layman.—Moyer v. 
^tna Life Ins. Co., D.CPa., 39 P. 
Supp. 726. 

Comparative couditlou 

Ind.—Stephenson v. State, 11 N.E. 

360. 110 Ind. 368, 59 Am.R. 216. 
Mich.—Brownell v. People, 38 Mlch. 
732. 

22 C.J. p 619 note 47 [g]. 

BodUy coudltiou of preguaut womau 

(1) In action for malpractice on 
account of physicians' failure to dis¬ 
co ver and remove second fetus after 
birth of child, testlmony of deceased 
patienfs husband as to movement 
in patient's abdomen was admlssi- 
ble over objectlon that it was non¬ 
expert testlmony.—^Bdwards v. West 
Texas Hospital, Tex.Civ.App., 89 S. 

W. 2d 801, error dismissed, 

(2) In such case husband and 
nelghborlng women could testify in 
malpractice case that there was a 
mass or knot left in wlfe*s abdomen 
after birth of first child, that her 
skin was yellow, and that her ab- 

; domen was swelllng.—^Edwards v. 

! West Texas Hospital, Tex.Civ.App., 

' 89 S.W.2d 801, error dismissed. 

Condition of dead body 
Ala.—^Brown Puneral Homes & Ins. 
Co. V. Baughn, 148 So. 154, 226 Ala. 
661. 

Tex.—^Edwards v. West Texas Hos¬ 
pital, Civ.App., 89 S.W.2d 801, er- 
,, ror dismissed; 

Welght, not ooxnpetenoy, alfeoted 

A nonexpert may testify concem¬ 
ing the appearance of a party as in¬ 
dicating the condition of his health, 
since such fact, while it may weaken 
the probative force of the testlmony, 
does not destroy its competency.— 
Williams v. American Life & Acci¬ 
dent Ins. Co., Mo.App., 112 S.W-2d 
909. 

Vaot that wltnesses were physl- 
,olaas did not disquallfy them- to tes- 
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ferences from animate bodily phenomena, as, for 
example, as to the apparent condition of Health,®® 
or the existence of a state of apparent sickness 
or disease,®! as that a person had fever,®2 or was 
ruptured®® or paralyzed.®^ 


A nonexpert or lay witness may not, however, 
give expert testimony when referring to a disease 
or ailment,®® and, in this connection, may not give 
evidence which amounts to a diagnosis;®® accord- 
ingly, such a witness should not ordinarily be al- 


tify that plalntiff walked with a 
limp, that she dragged her rlght foot, 
and that the toe of her right shoe 
was worn, matters that could have 
heen testifled to by lay wltnesses.— 
Schmidt v. Chicago City R. Co., 88 
N.E. 276, 239 111. 494, aflElrming 144 
IlLApp. 512. 

Sa U.S.—Prudential Ins. Co. of 
America v. Bialkowski, C.C.A.Va., 
86 P.2d 880—Corrigan v. U. S., C. 
C.A.Idaho, 82 F.2d 106, 109, Quot- 
ing Oorpns JTarls. 

Ala.—^Prudential Ins. Co. v. Calvin, 
148 So. 837, 227 Ala. 146—Nation¬ 
al Life and Accident Ins. Co. v. 
Stewart, 122 So. 621, 219 Ala. 490— 
American Nat. Ins. Co. v. Rains, 
110 So. 606, 215 Ala. 378—Blaok- 
man v. Johnson, 36 Ala. 262—Bark- 
er V. Coleman, 35 Ala. 221. 

Ark.—^Modem Woodmen of America 
V. Whitaker, 293 S.W. 1046, 173 
Ark. 921. 

Cal.—Jordan v. Great Western Mo- 
torways, 2 P.2d 786, 218 Cal. 606— 
Walter v. Hngland, 24 P.2d 930, 183 
CaLApp. 676. 

Ind.—Prudential Ins. Co. of America 
V. Dlffenbaugh, 121 N.E. 301, 68 
Ind.App. 699. 

Kan.—Smith v. Prudential Ins. Co. 
of Anierica, 12 p.2d 793, 136 Kan. 
120 . 

Ky.—Prudential Ins. Co. of America 
V. Sisson, 124 S.W.2d 739, 276 Ky. 
506—^North American Acc. Ins. Co. 
V. Caskey’s Adm’r, 292 S.W. 297, 
218 Ky. 760. 

Md.—^Baltimore & Liberty Turnpike 
Co. V. Cassell, 7 A 806, 66 Md. 419, 
59 Am.R. 176. 

Minn.—^Frykllnd v. Jackson, 262 N.W. 
232, 190 Minn. 282. 

Mo.—StefCen v. Southwestern Bell 
Telephone Co., 66 S.W.2d 47, 331 
Mo. 674—Otfo V. Metropolitan Life 
Ins. Co., 72 S.W.2d 811, 228 Mo. 
App. 742—Haney v. Security Ben. 
Ass'n of Topeki Kan., 34 S.W.2d 
’ 1046, 226 Mo.App. 872—Winkler v. 
Terminal R. Ass’n of St. Louis, 227 
S.W. 626, 206 Md.App. 224. 

Or.—Hartley v. State Industrial Ac¬ 
cident Commlssion, 261 P. 71, 123 
Or. 310. 

Pa.—See Norvidas v. Metropolitan 
Lifp Ins. Co., 6 Sch.Reg. 292. 

S.D.—^Moberg v. Scott, 176 N.W. 669, 
42 S.D. 372—Gartner v. Mohan, 170 
' N.W. 640, 141 S.D. 406. 

Tex.—Shuffleld v. Taylor, 83 S.W.2d 
956, 969, 125 Tex. 601, clting Oor- 
puji Jnxliii and reversing Taylor v. 
Shuffleld, Civ.App., 62 S.W.2d 788 
•.—'Vann v. National Life & Acci- 
• dent Ins. Co., ComApp., 24 S.W.2d 


347, reversing National Life & Ac¬ 
cident Ins. Co. V. Vann, Civ.App., 
11 S.W.2d 364—^E1 Paso Electric 
Co. V. Buck, Civ.App., 143 S.W.2d 
438, error dismlssed. judgment cor- 
rect—W. O. W. Life Ins. Soc. v. 
Dickson, Civ.App., 133 S.W.2d 243, 
error dismissed, judgment correct 
—General Life Ins. Co. v. Potter, 
Civ.App., 124 S.W.2d 409—St. Lou¬ 
is, S. P. & T. Ry. Co. V. Carter, 
Civ.App., 276 S.W. 224—Henson v. 
Warren, Civ.App., 274 S.W. 186. 
Wash.—Graham v. Police & Pire- 
man’s Ins. Ass*n, 116 P.2d 352 
Wls.—Stanislawski v. Metropolitan 
Life Ins. Co., 286 N.W. 10, 231 Wis. 
672. 

22 C.J. p 619 note 48. 

Apparent absence of infirmlty 

On auestion whether a fall caused 
paralysis of plaintifTs limbs, evi¬ 
dence of persons with whom plaintifC 
had worked until two weeks before 
the fall, to the effect that he showed 
no want of use of his limbs and no 
inflrmity from which he was ever 
seen to fall was competent.—Ensley 
Holding Co. V. Kelley, 168 So. 896, 
229 Ala. 650. 

Oonstmotlon of statement 
An answer of witness, “Well, he 
dldn’t seem to be a very well man,” 
was not a conclusion, but a state¬ 
ment of how the person appeared to 
him.—^Lilly v. Kansas City Rys. Co., 
Mo.App., 209 SW. 969. 

51. U.S.—Cox V. U. S., C.C.A.IH., 103 
P.2d 133—Corrigan v. U. S,, C.C. 
A Idaho, 82 p.2d 106, 109, auot- 
ing OorpUB Juris—Moyer v. ^tna 
Life Ins. Co., D.C.Pa., 39 P.Supp. 
726. 

Ala.—^Praser v. State, 113 So. 289, 
216 Ala. 426—Blackman v. John¬ 
son, 36 Ala. 252 —^Barker v. Cole¬ 
man, 35 Ala. 221. 

Ark.—Southern Ice & Utilities Co. v. 

Bryan, 68 S.W.2d 920, 187 Ark. 186. 
111.—Swanson v. Prudential Ins. Co. 

of America, 271 111.App. 309. 

Ind.—Western & Southern Life Ins. 
Co. v. Ross, 171 N.E. 212, 91 Ind. 
App. 652. 

S.D.—Gartner v. Mohan, 170 N.W. 
640, 141 S.D. 406. 

Tex,—Shuffleld v. Taylor, 83 S.W.2d 
965, 969, 126 Tex. 601, clting Cor¬ 
pus Juris, and reversing Taylor v. 
Shuffleld, Civ.App., 52 S.W.2d 788 
—St. Louis, S. P. & T. Ry. Co. v. 
Carter, Clv.App., 276 S.W. 224— 
San Angelo Water, Llght A Power 
Co. V. Baugh, Civ.App., 270 S.W. 
110l4--YeattB V. St. Louis South¬ 
western R. Co., Civ.App., 184 S.W. 
636, error • dismissed Teates v. St. 


Louis Southwestern R. Co. of Tex¬ 
as, Com.App., 244 S.W. 503. 

22 C.J. p 620 note 49. 

Detailiug statement of baslc facts 
Nonexpert witness who had lived 
with, and waited on, another person 
may be permitted to state that such 
person has been sick over a certain 
period, where the witness gives a de- 
tailed statement of the facts on 
which the opinion ia based.—101 Paso 
Electric R. Co. v, Jenning.^^, Tex.Civ. 
App., 224 S.W. 1113, dismissed for 
want of jurisdiction. 

52. U.S.—Cox V. U. S., C.C,A.in., 103 
P.2d 133. 

Ala.—Soveroign Camp, W. O. W., v. 
Clarke, 157 So. 259, 229 Ala. 3K2— 
Wllkinson v. Moseley. 30 Ala, 562. 
lowa.—State v. McKnlght, 93 N.W. 
63, 119 lowa 79. 

53. N.Y.—Duntzy v. Van Uuren, 5 
Hun 648. 

54. Tex.—^Abee v. Bargas, Civ.App,, 
65 S.W. 489. 

55. Ind.—^^Veste^n & Southern Life 
Ins. Co. v. Danclu, 26 N.K.2d 912, 
rehearlng denied 27 N,K,2d 76.3. 

Ky.—Travelers In.s. Oo. v. Mahon, 117 
S.W.2d 909, 273 Ky. 691—tSreer v. 
Richard.V Adm’r, IIB S.\V.2d 56S. 
273 Ky. 91—Jefferson Standnrfi fJf** 
Ins. Co. v. l>ien*e, 95 S.W.2(I 579. 
264 Ky. 698—Minnesota Life Ins. 
Co. V. Vire, 94 S.W.2d 667, 264 Ky. 
267—Equitable Life Assur. Htio. of 
U. S. SpenctT, 90 S.W.2U 7iK, 262 
Ky. 478—lOqullable Lif»* Assur. 
Soc. of IT. R. V. Green, 83 S.W.2(1 
478, 258 Ky. 773—Inter-Suuthern 
Life Ins. Co. v, Stephenson. 56 S, 
W.2d 332. 246 Ky. 69*-- lOmntnhle 
Ijife Assur. Roe, of t*. R. v. Kan- 
nin, 53 S.W.2d 703. 215 Ky, -174— 
Sovereign Oimp, W. O, W., v. Mor¬ 
ris, 278 S.W. 554. 212 Ky. 201. 

56. Ind.—Western A Houthi‘rn Life 
Ins. Co. V. Daneiu, 26 N,K.2d 912, 
rehearing denied 27 N.K.2d 703. 

Ky.—^Travelers Ins. Co. v. Malum, 117 
S.W.2d 909. 203 Ky. 691-4{reor v. 
Richard»' Adm^r, 115 S.W2<J 56«, 
273 Ky. 91—Equitable Life Assur. 
Soc. V. Oborlate, 109 S.W.2a 1206, 
270 Ky. 518—JefCerson Standard 
Life Ins. Co., 95 S.W. 579. 264 Ky. 
698—Minnesota Life Ins. <’o. v. 
Vire, 94 S.W.2d 667, 264 Ky. 257— 
Equitable X.tifc As.Hur. S<m*. <»f IT. 
S. V. Spencer, 90 S.W,2d 70*. 262 
Ky. 478—^Equitable Life Assur. 
Soc. of U. S. V. Green, «3 S.W.2d 
478, 269 Ky. 773—Inter-Soutbern 
Life Ins. Co. v. Stephenson, 56 
W.2d 332, 240 Ky. 694—Equitable 
Life Assur. Co. of U. S. v. Pan- 
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lowed to testify that a person had or had not a par- 
ticular disease.57 In regard to a disease which is 
readily recognized and is generally well known to 
ordinary observers, however, the propriety of per- 
mitting a nonexpert or lay witness who has made 
due observations to state whether another person 
has, or has not, had such disease has been recog- 
nized,®S and in some jurisdictions the courts have 
apparently adbpted a rather liberal rule in recog- 
nizing the admissibility of the opinion or conclu- 
sion of nonexpert witnesses in regard to the ex- 
istence of a particular disease.^^ It has been held 
or recognized that an ordinary observer may state 
whether a person had consumption,®^ or died of 
that disease,®! although, in regard to tuberculosis, 
the view has been taken that one who is without 
knowledge of the nature of the disease, and with¬ 
out some special experience in diagnosing it, may 


not express an opinion as to whether another person 
is, or was, suffering from the disease,®2 and that 
oniy experts are qualified to testify whether a giv- 
en case of tuberculosis is incipient or has been ar- 
rested.®3 A witness other than an expert may not 
give an opinion as to whether an injury received 
by another will be permanent.®^ 

While a general characterization of the heaith 
of another does not, under ali circumstances, ren- 
der the testimony incompetent,®® generally it is not 
permissible to receive the mere opinion or conclu- 
sion of a nonexpert or lay witness as to the actual 
physical condition or heaith of another.®® So a 
mere general characterization of the condition of 
another person by such a witness may be objec- 
tionable and incompetent,®^ also a characterization 
by the witness of the complaints of an injured per- 


nln, 68 S.W.2d 703. 245 Ky. 474— 
Prudential Ins. Co. of America v. 
Hodges Adm’x, 22 S.W.2d 436, 232 
Ky. 44—Sovereign Camp, W. O. W. 
V. Morris, 278 S.W. 664, 212 Ky. 
201 . 

57. U.S.—Cox V. U. S., C.C.A.I11., 108 
P.2d 133. 

Ala.—Mutual Life Ins. Co. of New 
York, 138 So. 266, 223 Ala. 679. 
S.D.—<3-artner v. Mohan, 170 N.W. 
640. 141 S.D. 406. 

22 C.J. P 622 note 81, p 620 note 49 
Cc]. 

Zixpexleiioe, ]cnowledg'e, aad tralnlnsr 
of expert re<Lnlred 
A nonexpert witness may not testi¬ 
fy as to the existence of a particular 
disease which is discoverable, or Its 
nature or character determinable, 
only through the particular experi¬ 
ence, knowledge, and tralnlng of 
an expert.—^Peters v. Mutual Life 
Ins. Co. of New York, D.C.Pa., 26 P. I 
Supp. 50, aflarmed, C.C.A., 107 P.2d 
9, certiorari denied 60 S.Ct. 682, 309 
U.S. 663, 84 L.Bd. 1010. 

BeUef 

Nonexpert witness cannot testify 
that he thought deceased person did 
not have pneumonia.—^North Amer¬ 
ican Acc. Ins. Co. V. Caskey's Adm’r, 
292 S.W. 297, 218 Ky. 760. 

Brlght’8 disease 

Ky.—^New York Life Ins. Co. v. Mc- 
Cane, 124 S.W.2d 1067, 276 Ky. 712. 
Disease of heart 

Ky.—Sovereign Camp, W. O. W. v. 
Morris, 278 S.W. 664, 212 Ky. 201. 

68- U.S.—Cox V. U. S., C.C.A.I11., 103 

F.2d 133. 

Ind.—^Western & Southern Life Ins. 
Co. V. Danciu, 26 N.E.2d 912, re- 
hearing denied 27 N.B.2d 763. 
Kan.—Smith v. Prudential Ins. Co. of 
America, 12 P.2d 793, 136 Kan. 120 

58. Tex.—American Nat. Ins. Co. v. 
Walker, Clv.App., 81 S.W.2d 1061. 


00. N.Y.—Donovan v. Colonial L. 

Ins. Co., 119 N.Y.S. 1078. 

01. Mich.—Krapp v. Metropolitan 
L. Ins. Co., 106 N.W. 1107, 143 
Mich. 369, 114 Am.S.R. 661. 

N.Y.—^Donovan v. Colonial L. Ins. 

Co., 119 N.Y.S. 1078. 

08. U.S.—Cox V. U. S., C.C.A.I11., 103 
P.2d 133. 

03. U.S,—tr. S. V. McShane, C.C.A. 
Colo., 70 P.2d 991, certiorari denied 
McShane v. U. S., 66 S.Ct. 141, 293 

U. S. 610, 79 L.Ed. 700. 

04. Ala.—^Dean v. State, 8 So. 88, 89 
Ala. 46. 

05^ “Good»» or '*bad” heaith 

(1) In an action for personal in¬ 
juries, it was proper to permit a 
witness, not competent as an ex¬ 
pert, but who had seen plaintlff al¬ 
mo st dally for four years, to testify 
that her heaith was good before she 
was injured.—^Van House v. Canadi- 
an Northern Ry. Co., 192 N.W. 493, 
165 Minn. 67, 28 A.L.R. 357. 

(2) Testimony of plaintiiTs wife 
that condition of plaintiff's heaith 
had been bad since date of injury 
was not prejudlclal, where wife from 
her testimony had every oppnrlunity 
for observation.—Gasque v. City of 
Asheville, 178 S.B. 848, 207 N.C. 821. 
Constmctlou of statement 

Testimony that a certaln person 
was a healthy woman meant that 
she appeared to be in good heaith 
and was competent evidence.—^Nel- 
son V. Standard Life Ins. Co., Mo. 
,App., 112 S.W.2d 901. 

6& Ala.—Sovereign Camp, W. O. W. 

V. Hutchinson, 114 So. 684, 217 Ala 
71. 

Ky.—^Travelers Ins. Co. v. Mahon, 
117 S.W.2d 909, 273 Ky. 691—Equi- 
table Life Assur. Soc. of U. S. v 
Green, 83 S.W.2d 478, 268 Ky. 771 
—^iBltna Life Ins, Co. of Hartford, 
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Conn., V. Gullett, 69 S.W.2d 1068, 

I 253 Ky. 644. 

Minn.—Pryklind v. Jackson, 262 N. 

W. 232, 190 Minn. 366. 

22 C.J. p 619 notes 47 [f], 48 [b], p 

620 note 49 [c]. 

07. PartioQlaar statements Inadmissi- 
bla 

(1) An inexperienced lay witness 
who has not examined an injured 
person is not entitled to testify that, 
from seelng such person, he thought 
he was in a dangerous condition.— 
Prankfort v. Kirby, 161 S.W. 1115, 
166 Ky. 741. 

(2) Refusal to admit testimony of 
nonexpert witness, that plaintiff was 
in a “pretty bad condition” when 
witness visited plaintiff after the al- 
leged accident, was not error, since 
the testimony of the witness was a 
mere opinion without any facts giv- 
en on which to base the opinion.— 
Elliott V. Georgla Power Co., 197 S. 
E. 914, 68 Ga.App. 161. 

(3) General statements of nonex¬ 
pert witnesses, to the effect that 
plaintiff was not “normal” after her 
injury, were improper as too indefi¬ 
nite, since witnesses should state 
facts showlng whereln plaintiff was 
different.—Capital Motor Lines * v. 
Gillette, 177 So. 881, 236 Ala. 167. 

(4) Witness’ testimony that pas- 
senger was in perfect heaith at time 
of accident was erroneously admit- 
ted as opinion and conclusion.—Gulf, 
C. & S. F. Ry. Co. V. Baldwin, Tex. 
Clv.App., 2 S.W.2d 620. 

(6) In personal Injury action, ob- 
jection to testimony as to plaintllf’s 
apparent heaith and strength at the 
time of the trlal, to the effect that 
it was ”very poor,” was properly 
sustained‘, being a conclusion of the 
witness conceming the then appear- 
snce of plaintiff, who was at the 
time , before the Jury.—Grlcus. v. 
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son may render evidence of such complaints inad- 
missible.®® 

In actions for personal injuries, the competency 
of an opinion of a witness as to whether plaintiff 
was feigning has been denied.®^ 

Statements of fact as to health and physical con- 


32 C.J.S. 

Obvious conditions cnd cffcct^ infcTcnccs from 
transient appcarances. An ordinary observer who 
has had suitable opportunities for observation may, 
as a general rule, state the obvious conditionJO and 
visible effectui of particular injuries, or state in- 
ferences from transient physical appcarances,"2 as 
that a person was hurt or injured,73 in pain or suf- 


dition see supra § 467. 

United Rys. Co. of St. Louis, 237 S. 
W. 763, 291 Mo. 682. 

08 . '^Compladned dreadfnUy” 

In a personal injury action testl- 
mony of plaintifTs daughter that 
plaintiff complained “dreadfully” ali 
nlffht. characterized the complaming 
in a' way Justirylngr Its exclusion, 
since she should have heen required 
to state plain facts.—Johnston v. 
Warrant Warehouse Co., 99 So. 920, 
211 Ala. 166. 

09.1 Mich.—^McCormick v. Detroit, G. 
H. & M. R. Co., 104 N.W. 390, 111 
Mich. 17. 

Tenn.~Nashville Ry. & Llght Co. v. 

Owen, 11 Tenn.App. 19. 

70< U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 F.2d 106, 109, quoting 
Ooxptui JtujIb—^D avis v. Hynde, C. 
C.A.M1SS., 4 F.2d 666. 

Ark.—Jewel Tea Co. v. McCrary, 122 
S.W.2d 634, 686, 197 Ark. 294, quot- 
ing Ooxpus Juris* 

Hawali.—^Tsnruoka v. Lukens, 32 Ha- 
waii 268, 264, quoting Corpus Juris. 
]N^eh.—^Thomas v. Haspel, 263 N.W. 
73, 126 Neh. 265. 

■Wyo.—McCoy v. Clegg, 267 P. 484, 
36 Wyo. 473. 

22 C.J. p 621 note 66. 

Character and desoxlptiou of injury 
Character of injury and full de- 
scription thereof may be proved by 
lay witnesses.—Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., v. Diehlman, 82 S.W.2d 360, 
269 Ky. 820. 

Byes 

In an action for damages for in¬ 
jury to eyes, it was not error to per- 
mit a nonexpert witness, who ob- 
served plaintiff's eyes, to testify that 
pus ran therefrom, and that they 
were sore and swollen and appeared 
to be red and inflamed.—City of Paw- 
huska V. Martin, 1 P.2d 638, 161 Okl. 
24. 

Operative wound 

Mother of patient in malpractice 
action was qualifled to testify as to 
absence of evidence of stitches or 
of drain in operatlve wotind.—Moore 
V. Holroyd, 122 So. 349, 219 Ala. 392. 
Skiued aoid. professlonal witnesses 
not required 

Okl.—^Letcher v. Skiver, 226 P. 1029, 
99 Okl. 269. 

71, U.S. — Corrlgan v. U. S., C.C.A 
Idaho, 82 P.2d 106, 109, quoting 

Corpus Juris. 

Ark.—Jewel Tea Co. v. McCrary, 122 


S.W.2d 534, 636, 197 Ark. 294, quot- ‘ 
ing Corpus Juris. 

Ga.—Georgia Ry. & Power Co. v. 
Howell, 113 SE. 101, 28 Ga.App. 
798. 

Hawaii.—Tsuruoka v. Lukens, 82 Ha- 
waii 263, 264, quoting Corpus Ju¬ 
ris. 

Md.—Baltimore & Liberty Turnpike 
Co. V. Cassell, 7 A. 806, 66 Md. 419, 
69 Am.R. 176. 

Mo.—^Rainier v. Quincy, O. & K. C. 
R. Co., 271 S.W. 600—Fletcher v. 
Kansas City Rys. Co., App., 221 S. 
W. 1070. 

Tex.—^Karotkin Fumiture Co. v. 
Decker, Civ.App., 32 S.W.2d 703, 
afflrmed, Com.App., 50 S.W.2d 705 
—^Payne v. Hili, Civ.App., 242 S. 
W. 302. 

22 CJ. p 621 note 66. 

Fresh bmises or contusions on body 
Ky.—Life & Casualty Co. of Ten- 
nessee v. Gream, 68 S.W.2d 402, 
262 Ky. 801. 

Xnabillty to leave bed 

Nonexpert's testimony that plain¬ 
tiff could not get out of bed afler 
accident was admisSible as mere de- 
scription of what he saw, particular- 
ly in view of his prior statement as 
to his observatione as to plaintiff's 
physical condition.—Stilson v. Bilis, 
226 N.W. 346, 208 lowa 1167. 

Breathing naturally or with dlffloulty 

Testimony as to whether an in- 
Jured person, after the injury ap¬ 
peared to breathe naturally or with 
dlfficulty was competent.—^l^ombre- 
nos v. Chlcago, R. I. & P. Ry. Co., 
lowa, 174 N.W. 596. 

Duration of disabUity 
Permitting mother to testify as to 
duration of disability resulting from 
injury to child in automobile acci¬ 
dent was not error.—Ball v. Gessner, 
240 N.W. 100, 185 Minn. 105. 

Actions and oondnot of injnred per¬ 
son 

In an action for personal injuries, 
court dld not err in permittlng wit¬ 
nesses for plaintiff to testify as to 
their observation of her actions and 
conduct after the date of her in¬ 
juries and durlng a period of a year 
and a half, the witnesses merely tes- 
tlfying to matters of personal ob¬ 
servation and not Undertaklng to tes- 
tlfy as to any concluslons drawn by 
them thereftom as to the seriousness 
lof her injury.—Williamson v. Hardy, 
190 P. «40, 47 Cal.App. 377. 
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Necesslty that nature, extent, and 
effect of injury be obvious 
The opinion of a nonexpert witnes.s 
concerning the physical conditfon of 
a person who has sustained injury is 
not admissible, unless the injury Is 
such that its nature, extent, and ef¬ 
fect will be obvious to the common 
mind, and the apparent condition of 
an injured person may not be the 
real condition, and te.stimony theroof 
by a nonexpert on Ihe essential ef¬ 
fect of appcarances ha.s very Iittle, 
If any, tendency to disclose that the 
person injured was not injured as 
he claims to havt* been.—Carr v. 
Stern, 120 P. 35, 17 Onl.App. 397. 

75t U.S.—Corrigan v. U. C.C.A. 

Idaho, 82 P.2d 106, 109, quoting 
Corpus Juris. 

Ark.—Jewell Tea Co. v. McCrary, 

122 S.W.2d 634. 536. 197 Ark. 294. 
quoting Corpus Juris. 

Hawali.—Tsuruoka v. Lukens, 32 Ha¬ 
wali 263, 264, quoting Corpus Ju¬ 
ris. 

Waut of paiu 

In proceedlngs under the Work- 
men'8 Compenwallon Aet, a wltnes.s 
for the employer has been permllted 
to testify that, after obaerving 
claimant at work after his orlginat 
injury, witness wns of opinion thnt 
claimant was not suffering any pain. 
—Sears Roebuck v. Griggs, 

173 S.B. 194, 48 Ga-App, 685. 

Sleep 

Witness may glve testimony as to 
injured person's ablllty to sleep and 
as to how such person slept.—-Miel- 
ke V. Dobrydnio, 138 N.B. 561. 244 
Mass. 80. 

73. IT.S.—Corrlgan v. U. S., 0.<\A. 
Idaho, 82 F.2d 106, 109, qu«»tlng 
Corpiu Juris. 

Ark.—Jewel Tea Oo. v. Mc<7rary, 

123 S.W.2d 634. 635, 197 Ark. 204. 
quoting Corpus Juris* 

Hawaii,—Tsuruoka v. Lukens. 33 
Hawaii 263, 264, quoting Corpus 
Juris. 

Tex.—St. liouls it S. h\ It, Co. v. 
Boyer, 97 S.W. 1070, 44 Titx.Civ. 
App. 311. 

Appeared to be hurt 
Ala.—Lindsey v. Kindt, 12S So. 139, 
221 Ala. 190. 

Seemed to be injured 
Where a nonexpert witness States 
the facts on which his opinion is 
based, it seems that he may give 
testimony to the effect that another 
person seemed to be injured*—Ft. 
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fering,*^^ tired,'^® feeble,*^® uneasy,'^'^ weak,'^^ pale,“^9 or unconsdous,®^ and under the influence of 
broken down,S0 crippled,8l paralyzed,82 consdous drugs.^^ 


Worth & D. c. Ry. Co. v. Kidwell, 
C1V.APP., 249 S.W. 303, certifled 
questions answered 246 S.W. 667, 
112 Tex. 89. 

Knowledige of Ixijtiry 
Testlmony of insured's wldow and 
son that they knew Insured had sus- 
tained injury was not inadmissible 
as mere concluslons.—Railway Mail 
Ass'n V. Porbes, Tex.Clv.App., 49 S. 
W.2d 880, error dismissed. 

SvldexLoe rejeoted 8« oonclnslon. 

Evidence that an Injured person, 
on the day following his InJury, 
showed the wltness where he had 
been hit was a mere concluslon and 
inadmissible.—Martin v. Travelers’ 
Ins. Co., App., 247 S.W. 1024, certi- 
fied i27e S.W. 380, 310 Mo. 411, 41 
A.L.R. 1372. 

74. U.S.—Corrigan v. U. S., C.C.A 
Idaho, 82 F.2d 106, 109, quoting 
Corpus Jtirls. 

Ala.—Prudential Ins. Co. v. Calvin, 
148 So. 837, 227 Ala. 146—Louis- 
ville & N. R. Co, v. Parker, 138 
So. 231, 223 Ala. 626, certiorari 
granted 52 S.Ct. 496, 286 U.S. 635, 
76 L.Ed. 1276, certiorari dismissed 
53 S.Ct. 94, 287 U.S. 669, 77 L.Ed. 
601, 

Cal.—Walter v. England, 24 P.2d 
930. 133 Cal.App. 676. 

Hawaii.—Tsuruoka v. Lukens, 32 
Hawaii 263, 264, quoting Corpus 
Juris. 

Ind.—^New York Cent. R. Co. v. De 
Leury, 192 N.B. 126, 100 Ind.App. 
140. 

Kan.—^Hunter v. Joplin & P. Ry. Co., 
197 P. 1092, 109 Kan. 169. 

Neb.—Thomas v. Haspel, 263 N.W. 
73, 126 Neb. 266. 

N.C.—Pridgen v. Holeman Produce 
Co., 166 S.B. 247. 199 N.C. 660. 
N.D.—Jents v. National Casualty 
Co., 204 N.W. 844, 62 N.D. 688. 
Tex.—Edwards v. West Texas Hos- 
pital, Civ.App., 89 S.W.2d 801, er¬ 
ror dismissed—^Karotkln Purni- 
ture Co. V. Decker, Civ.App., 32 S, 
W.2d 708, affirmed, Com.App., 60 
S.W.2d 796—St, Louis, S. P. & T. 
Ry. Co. V. Green, Civ.App., 22 S.W. 
2d 550, reversed on other grounds, 
Com.App., 37 S.W.2d 123—St. 
Louis, S. P. & T. Ry. Co. v. Car- 
ter, Civ.App., 276 S.W. 224. 

22 C.J. p 622 note 68. 

Appearauce as to sulferiug 

(1) Lay Wltness may state ap- 
pearance of another as to whether 
such person is sufferlng.—Benson v. 
Smith, Mo.App., 38 S.W.2d 749. 

(2) Evidence as to what wltness 
noticed about injured person’s ap- 
pearance as to pain was admisslble. 
—Mielke v. Dobrydhlo, 138 N.B. 661, 
244 M^s. 89. 

(3) Where a nonexpert wltness 


States the facts on which his opln- 
lon is based, it seems tbat he may 
give testlmony to the effect that an¬ 
other person seemed to be in pain.— 
Pt. Worth & D. C. Ry. Co. v. Kid¬ 
well, Civ.App., 249 S.W. 303, certi- 
ded questions answered 245 S.W. 
667, 112 Tex. 89. 

Extent of suffexiug 

(1) In personal injury action, 
plainti£f’s husband was competent 
to testify, from observation, as to 
extent of plalntlff^s sufferlng.—^Prld- 
gen V. Holeman Produce Co., 166 S. 
B. 247, 199 N.C. 660. 

<2) A nurse could testify to the 
extent of plaintlffs suffering with- 
out qualifylng as an expert.—^Kim- 
ball V. Northern Electric Co., 113 P. 
156, 169 Cal. 226. 

^^Xuvolnutary” groaas 
A wltness may not testify that she 
heard the person injured groan in- 
voluntarily, havlng no means of 
knowlng that the act was involun- 
tary.—Pierson v. Illinois Cent. R.' 
Co., 123 N.W. 676, 159 Mlch. 110. 

76. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 P.2d 106, 109, quoting 
Corpus Juris. 

La—State v. Marceaux, 24 So. 611, 
60 LaAnn. 1137. 

76. U.S.—^Bquitable Life Assur. Soc. 
of U. S. V. Bomar, C.C.A.Ky., 106 
P.2d 640. 

Tex.—Shuflleld v. Taylor, 83 S.W.2d 
966, 969, 126 Tex. 601, reverslng 
Taylor v. Shufflleld, Civ.App., 62 S. 
W.2d 788, 

77. Tex.—^Angus v. State, 14 S.W. 
443. 20 Tex.App. 62. 

78. U.S.—Corrigan v. U S., C.C.A. 

Idaho, 82 F.2d 106, 109, quoting 

Corpus Juris. 

22 C.J. p 622 note 72. 

79w U.S.—Corrigan v. U S., C.C.A. 
Idaho, 82 P.2d 106, 109, quoting 

Corpus Juris. 

Ark.—Southern Ice & Utilities Co. 
V. Bryan, 58 S.W.2d 920, 187 Ark. 
186. 

22 C.J. p 622 note 73; 

80. U.S.—Corrigan v. U S., C.C.A 

Idaho, 82 P.2d 106, 109, quoting 

Corpus Juris. 

[ ^[asa.—O^Neil v. Hanscom, 66 N.E. 
687, 175 Mass. 313. 

81. Tex.—San Antonio Tract. Co. v. 
Plory, 100 S,W. 200, 46 Tex.Civ. 

• App. 233. 

22 C.J. p 622 note 76. 

Appeared to be orlppled 
Tex.—St. Louis Southwestern R. Co. 
V. Brown, 69 S.W. 1010, 30 Tex. 

Civ.App. 67., 

82. Ark.—Jewel Tea, Co. v. Mc- 
Crary, 122 S.W.2d 634, 636, 197 
Ark. 294, quoting Corpus Juxls. | 
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'Tex.—International & G. N. R. Co. v. 
Sandlin, 122 S.W. 60, 57 Tex.Clv. 
App. 161. 

22 C.J. p 622 note 76. 

Arm paralyzed 

Wyo.—McCoy v. Clegg, 267 P. 484, 
36 Wyo. 473. 

83. Ala—^Dersls v. Dersis, 98 So. 
27, 210 Ala 308. 

Ark.—Jewel Tea Co. v. McCrary, 122 
S.W.2d 634, 636, 197 Ark. 294, 

quoting Corpus Juris. 

Ky.—Life & Casualty Co. of Ten- 
nessee v. Gream, 68 S.W.2d 402, 
262 Ky. 801. 

Tex.—Ineeda Laundry v. Newton, 
Civ.App., 33 S.W.2d 208—Karotkln 
Pumiture Co. v. Decker, Civ.App., 
82 S.W.2d 703, afflrmed, Com.App., 
60 S.W.2d 796. 

22 C.J. p 622 note 77. 

Semlconsolons 

Testlmony of nonexpert witness 
that injured person, followlng a col- 
llsion, looked as if he was in a semi- 
consclous condition, and that he 
talked but did not know what he 
was talklng about, was admissible. 
—Jewel Tea Co. v. McCrary, 122 S. 
W.2d 634, 197 Ark. 294. 

Statement of basio facts 

(1) According to some cases, the 
facts on which the inference rests 
must first be stated. 

Ind.—^Pennsylvania Co. v, Newmey- 
er, 28 N.B. 860, 129 Ind. 401. 

Mo.— W ightman v. Grand Lodge A. 
O. U W., 98 S.W. 829, 121 Mo.App. 
252. 

Tex.—Galloway v. San Antonio & G. 
R. Co., Civ.App., 78 S.W. 82. 

(2) However, in personal injury 
action, where defendant's doctor was 
called as witness for plalntiff, and 
testified that he found plaintiff un- 
conscious, testlmony of nonexpert 
Wltness to same effect was merely 
cumulative, and did not necessarily 
Work reversal because such non¬ 
expert witness was not first re- 
quired to state acts, conduct, or 
language of plaintiff on which he 
based his oplnion.—St. Louis & S. P. 
R. Co. V. Bateman, 240 P. 110, •112 
Okl. 86. 

84. Mass.—Burt v. Burt, 46 N.E. 
622, 168 Mass. 204. 

22 G.J. p 622 note 78. 

Absenoe of kuowledg» of admlnls- 
tratloiL of drug • 

In a will contest, testlmony that 
testatrix was under the Infiuence of 
morphine “right before the will was 
made” was properiy rejected where 
the witness had no knowledge of 
the administration of morphine and 
was not competent to give an opin- 
ion in the absehce of such knowl¬ 
edge.—Tucker v. Houston, 112 So. 
360, 216 Ala. 43. 
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who has made due observations as to whether a 
woman was pregnant have been regarded as compe¬ 
tent,87 but there is authority to the contrary.®® 
Change in, and impainncnt of, physical condition. 
An ordinary observer who has had suitable oppor- 
tunity for observation may usually state a changc in 
apparent condition,89 whether the change is from 
sickness to health,90 or from health to sickness,9i 
or from bad to worse,92 or from worse to bet- 


While evidence of a nonexpert witness as to 
the apparent nervousness of another has been re¬ 
garded as incompetent as the opinion of a nonex- 
pert,85 according to some cases, such a witness who 
has made due observations may testify whether 
another person appeared to be suffering from nerv- 
ousness.86 

Conclusions 'or statements of nonexpert witness 


85. Ky.—Cincinnati, N. O. & T. P. 
R Co. V. Roas, 294 S.W. 460, 219 
Ky. 824. 

86. Neb.—Thomas v. Haapel, 258 N. 
W. 73, 126 Neb. 266. 

Xn PemmylvaiiJa 

(1) The admissibllity of a state- 
ment of a nonexpert witness as to 
another’s nervousness or nervous 
condition, based on observation of 
external appearance, has been recog- 
nized.—Crltzer v. Donovan, 137 A. 
665, 289 Pa. 381. 

(2) But a nonexpert may not give 
an opinion as to the actual physical 
state of the nerves—^whether they 
were healthy or diseased.—Critzer v. 
I>onovan, supra 

Constmotlon of statement 

In personal injury action, hua- 
band^s statement as to wife*s condi¬ 
tion, that “you might call her a 
nervous wreck,” was not an incom¬ 
petent opinion or concluslon, but 
was a restat ement of a prior state¬ 
ment that she had been very nerv¬ 
ous.—^Bradley v. Lewis, 100 So. 324, 
211 Ala. 264. 

ApparenUy seemed to be nerroxia 

Witness seeing injured person at 
time of, or Immediately after, acci¬ 
dent may state that injured person 
appeared to be nervous.—^Lindsey v. 
Kindt, 128 So. 139, 221 Ala. 190. 


608, 226 Ala. 634—Gadsden Gen¬ 
eral Hospltal V. Hamilton, 103 So. 
563, 212 Ala. 531, 40 A.L.R 294. 
Ky.—Creer v. Richards' Adm'r, 116 
S.W.2d 568, 273 Ky. 91. 

Mlch.—^La Due v. Lebanon Tp., 192 
N.W. 636, 222 Mlch. 301. 

N.D.—Jentz v. National Casualty 
Co., 204 N.W. 344, 62 N.D. 688. 

Or.—^Hartley v. State Industrial Ac¬ 
cident Commission, 261 P. 71, 123 
Or. 310. 

Tex.—ShufReld v. Taylor, 83 S.W.2d 
956, 969, 125 Tex. 601, citlng Cor¬ 
pus Juris, and reversing Taylor v. 
Shuffleld, Civ.App., 52 S.W.2d 788 
—St. Louls Southwestern Ry. Co. 
V. Varnell, Civ.App., 97 S.W.2d 320 
—^Henson v. Warren, Civ.App., 274 
S.W. 186—San Angelo Water, 
Light & Power Co. v. Baugh, Civ. 
App., 270 S.W. 1101—Calveston, 
H. & S. A. Ry. Co. v. White, Civ. 
App., 216 S.W. 266—Galveston, H. 
& S. A. R. Co. V. Harling, Civ.App,, 
208 S.W. 207, aflirmed, Com.App., 
260 S.W. 1016—Yeatts v. St. 
Louis Southwestern R Co., Civ. 
App., 184 S.W. 636, error dismiss- 
ed Yeates v. St. Louis Southwest¬ 
ern R. Co. of Texas, Com.App., 244 
S.W. 603, 

Wash.—Truva v. Goodyear Tire & 
Rubber Co., 214 P. 818, 124 Wash.. 
445. 

22 C.J. p 620 note 53. 


87. Ala.—^Littleton v. State, 29 So. 

390, 128 Ala. 31—Wilkinson v. 

Hoseley, 30 Ala. 662. 

Ind.—Miller v. Dlll, 49 N.B. 272, 149 
Ind. 326. 

Mass.—Commonwealth v. Thompson, 
36 N.B. 1111, 159 Mass. 66. 
Pregnanoy and rellef of misoarrlage 
Nonexpert may testify as to phy¬ 
sical appearance and condition as 
bearlng on the queatlon as to the 
pregnancy of another, and as to acts 
done to relleve alleged miscarriage. 
—^Morris v. Union Depot Bridge & 
Terminal R Co., 8 S.W.2d 11, 320 
Mo. 371. 

88. Me.—^Boise v. McAllister, 12 Me. 
308. 

89. U.S.—Cox V. U. S., C.C.A.I11., 
103 P.2d 133—Corrlgan v. U, S., C. 
C.A.Idaho, ,82 r.2d 106, 109, quot- 
ing Corpus Juris. 

Ala.—Stephena v. 'Williams, 147 So. 


Deoreased strength, weight, or agU- 
Ity 

(1) Wife of plaintifC, suing for 
personal injuries, may testify to his 
not belng as strong after the acci¬ 
dent as before.—La Due v. Lebanon 
Tp., 192 N.W. 636, 222 Mich, 301. 

(2) In an action for personal In¬ 
juries, the admlssion of testimony 
of nonexpert witnesses that plaintifP 
•was not as slout or heavy as hefore 
the accident, that he did not move 
as quickly, and that he complained 
of severe headaches, was proper.— 
Alabama Great Southern R. Co. v. 
Moletle, 93 So. 644, 207 Ala. 624. 

Deollnlng health 

After testifying to facts on whlch 
opinion is based, a lay witness may 
give his opinion as to the declining 
health of another.—EWorld Oil Co. v. 
Hicks, Civ.App., 76 S.W.2d 905, cer- 
tifled questfons answered 103 S.W.2d 
962,'129 Tex, 297. 
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Ability to waUc 

Tex.—Galveston, H. & S. A. R. Co. 
V. Harling, Civ.App., 208 S.W. 207, 
afflrnied, Com.App., 260 S.W, 1016. 
22 C.J. p 620 note 53 Ed]. 

Comparative ability to work 
U.S.—Corrigan v. U. S., C.C.A.Idaho, 
82 F.2d 106. 

Cal.—^Majors v, Connor, 121 P, 371, 
162 Cal. 131. 

Beoovery 

There was no error in permitting 
witness to testify that Injured per¬ 
son had recovered from a fornuT 
accident some two years before tht* 
accident in qm*stion.—Parker v, 
Harrell. Tex.Clv.App„ 212 S.W. 642. 

90. U.S.—Corrigan v. U. S., C.C.A. 
Idaho* 82 F.2d 106, 109, quotlng 
Corpus Juris. 

Tex.—Yeatts v. St. Louis Southwest¬ 
ern K. Co., Civ.App., 1S4 S.W. 636, 
error dismias4‘d Veutes v. St, Lou¬ 
is Southwestern R. <*<>. of T4*xaH, 
Com.App., 244 S.W. 5t»3. 

22 C.J. p 620 note 64. 

91. lT.S.--Corrigan v. U. 0.<\A. 
Idaho, 82 Ii\2d 106, 109, quullng 
Corpus Juris. 

Tex.—San Angelo Water, 1-lglit & 
Power Oo. v. Ihiugh. Civ..\pp., 270 
S.W. 1101—Yeatts v. St. Urnis 
Southwestern H. Co., Civ.App., 184 
S.W. 636, errtvr ciismissecl Yeat4‘8 
V. St. Louis Southwestern K. CV, 
Com.App., 244 S.W. 503. 

22 C.J. p 620 note 55. 

98. U.S.—Corrigan v. R.. C.C.A. 

Idaho, 82 F.2d 106, loO. qimting 
Corpus Juris—U. S. v. Monger, C. 
C.A.Wyo., 70 B\2d 361—Yeatts v. 
St. Louis Southwestern U. Co., 
Civ.App., 184 «.W. 63$, error dis- 
missed Yeates v. St, U»uls South¬ 
western R. Oo. of Texas, Com. 
App., 344 S.W. 503. 

22 C,J. p 621 note 56. 

After treatmeut 

Testimony of plalntifTs husband 
that, after treatment, plalntiff gnfw 
worse, was not mere conclusion, in 
view of witness* testimony deserlb- 
ing plaintiffs condltbm and symp- 
toms.—Hughes V. Weaver, 148 S.K. 
12, 39 Ga,App. 597. 

Weaker or worse 

In action against a physieian and 
suirgeon for death following opera- 
tion, testimony of patient*« wlfe 
that durlng his last houra patient 
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ter.^3 

Such an observer may also infer and state that a 
personas ability to Help himself,^^ or to work,^® or 
his faculties,®® or the use of his limbs^7 or other 
parts of his body,^8 qi* earning capacity,®® has 
or has not been impaired. 


The conclusion br opinion of a nonexpert witness 
as to whether another personas physical condition 
after an alleged injury was such as to permit such 
other to work has, however, been regarded as in- 
competent under some circumstances,! and the ad- 
missibility of evidence estimating in direct terms 


appeared to be growing* weaker or 
worse was admissible.—Stephens v. 
Williams, 147 So. 608, 226 Ala. 634. 
Workmesi’s compensatlou 

In proceeding under the Work- 
men’s Compensation Act for Com- 
pensation for the death of employee, 
testimony of lay witness, who was 
fellow workman, that after injury 
deceased “got worse” was admlss- 
ible.—^Hartley v. State Industria! 
Accident Commisslon, 261 P. 71, 123 
Or. 310. 

93. U.S.—Corrlgan v. U. S., C.C.A. 
Idaho, 82 F.2d 106, 109, quoting 

Corpus Juris. 

111.—Salem v. Webster, 61 N.E. 323, 
192 111. 369. 

Tex.—Teatts v. St. Louls Southwest- 
em R. Co., Civ.App., 184 S.W. 636, 
error dismlssed Teates v. St. Lou- 
is Southwestern R. Co., Com.App., 
244 S.W. 603. 

Utah.—Johnson v. Union Pac. R. Co., 
100 P. 390, 36 Utah. 286. 

94. U.S.—Corrlgan v. U.' S., C.C.A. 
Idaho, 82 P.2d 106, 109, quoting 
Corpus Juris. 

Ill.-~Salem v. Webster, 61 N.E. 323, 
192 111. 369. 

Mo.—Osbome v. Wells, App., 211 S. 
W. 887. 

Tex.—San Angelo Water, Light & 
Power Co., Civ.App., 270 S.W. 1101 
—^Teatts V. St. Louis Southwest¬ 
ern R. Co., Civ.App., 184 S.W. 636, 
error dismissed Teates v. St. Lou¬ 
is Southwestern R. Co., Com.App., 
244 S.W. 603. 

Utah.—Johnson v. Union Pac. R. Co., 
100 P. 390, 36 Utah 286. 

Xuablllty to move body 
Tex.—Payne v. Hlll, Civ.App., 242 S. 
W. 302. 

95. U.S.—Corrlgan v. U. S., C.C.A, 
Idaho, 82 P.2d 106, 109, quoting 
Corpus Juris. 

D.C.—U. S. V. Woltman, 67 F.2d 418, 
61 App.D.C. 62. 

Ark.—Kansas City Southern Ry. Co. 
V. Cobkrell, 277 S.W. 7, 169 Ark. 
698. 

lowa.—^Looney v. Parker, 230 N.W. 
670, 210 lowa 86. 

Mass.—Mielke v. Dobrydnio, 138 N. 

E. 561, 244 Mass. 89. 

Mo.—^Benson v. Smith, App., 38 S.W. 
2d 749. 

Neb.—^From v. General American 
Life Ins. Co., 273 N.W. 36, 38, 132 
Neb. 73,. citlng Corpus Juris. 

S.D.—Gartner v. Mohan, 170 N.W. 
640, 41 S.D. 406. 

Tex.—St. Louis ‘Southwes.tem Ry.’ 


Co. V. Vamell, Civ.App., 97 S.W.2d 
320—^Henson v. Warren, Civ.App., 
274 S.W. 186. 

22 C.J. p 621 notes 69, 64. 

Workmeu*s oompeusatiou 
In a proceeding under the Work- 
men*s Compensation Act, a witness 
for the employer has been permitted 
to testify that, after observing 
claimant at work after his origlnal 
injury, witness was of the opinion 
that the working ability of claimant 
had apparently not been impaired.— 
Sears, Roebuck & Co. v. Griggs, 173 
S.E. 194, 48 Ga.App. 685. 

96. U.S.—Corrigan v. U. S.. C.C.A. 
Idaho, 82 P.2d 106, 109, quoting 
Corpus Juris. 

Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101—^Teatts v. St. Louis 
Southwestern R. Co., Civ.App., 184 
S.W. 636, error dismissed Teates 
v. St Louis Southwestern R. Co., 
Com.App., 244 S.W. 603. 

22 C.J. p 621 note 60. 

97. U.S.—Comgan v. U. S., C.C.A. 
Idaho, 82 P.2d 106, 109, quoting 

Corpus Juris. 

Mo.—Osbome v. Wells, App., 211 S. 
W. 887. 

Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101—Teatts v. St. Louis 
Southwestern R. Co., Civ.App., 184 
S.W. 636, error dismissed Teates 
V. St. Louis Southwestern R. Co., 
Com.App., 244 S.W. 603. 

22 C.J. p 621 note 61. 

Arm 

Mich.—^Harris v. Detroit City R. Co., 
42 N.W. 1111, 76 Mich. 227. 

Mo,—^Rainier v. Quincy, O. & K. C. 

R. Co., 271 S.W. 600. 

AblUty to walk 

Mass.—Koch v. Lynch, 141 N.E. 677, 
247 Mass. 469. 

22 C.J. p 621, note 61 [b]. 

Ability to mxL 

Tex.—^Payne v. Hili, Civ.App., 242 

S. W. 302. 

Statemeut of ooxiolusiou or opliUon 
properly rejected 

Evidence of nurses and others 
that in their judgment the testator 
could not hold a pen or pencll, al- 
though they had. not seen hlm try, 
was properly rejected in a case in 
which such witnesses were permit¬ 
ted to describe the condition of tes¬ 
tatores hands, the extent to which 
they were swollen and the positlon 
and flexlbility or stiffness of the fin- 
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gers, from which testimony the 
court could draw a conclusion as to 
his ability to write, as accurately as 
the witnesses.—Craig v. Trotter, 96 
N.E. 1003, 262 111. 228, 

98. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 F.2d 106, 109, quoting 
Corpus Juris. 

Tex.—San Amgelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101—Teatts v. St. Louis 
Southwestern R. Co., Civ.App., 184 
S.W. 636, error dismissed Teates 
V. St Louis Southwestern R. Co., 
Com.App., 244 S.W. 603. 

22 C.J. p 621 note 62. 

§9. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 F.2d 106, 109, quoting 

Corpus Juris. 

Tex—San Angelo Water. Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101—Teatts v. St Louis 
Southwestern R. Co., Civ.App., 184 
S.W. 636, error dismissed Teates 
V. St Louis Southwestern R. Co„ 
Com.App., 244 S.W. 608. 

22 C.J. p 621 note 63. 

1. Ky.—Cincinnati, N. O. & T. P. 
R. Co. V. Ross, 294 S.W. 460, 219 
Ky. 824. 

Evldenioe uot admissible 

(1) Testimony that inJured person 
had not been able to work in his 
office, profession, business, or occu- 
pation, and had been delicate, was 
inadmlssible, as the conclusion of 
one not an expert, and invaded the 
pro vince of the jury.—^Texas & P. 
Ry. Co. V. Stivers, Tex.Civ.App., 211 
S.W. 319. 

(2) Questlon to nonexpert as to 
what his opinion would be as to in- 
3 ured employee’s ability to work 
with any degree of proflt or advan- 
tage on a farm was inadmlssible, as 
calling for an opinion as to a matter 
of fact within the common knowl- 
edge and experlence of the jurors.— 
Wilson V. Daniels, 145 N.E. 469, 260 
Mass. 359. 

(3) Opinion as to ability of sea- 
man who had lost several flngers to 
perform the duties of a quarter- 
master was not admissible.—Eld- 
ndge V. Atlas SS. Co., 11 N.T.S. 468, 
68 Hun 96, affirmed 32 N.E. 66. 134 
N.T. 187. 

Workmen’s oompeusatiou 

In proceeding for compensation, 
various rulings on evidence were 
consider4d and it was held that 
claimant was not entitled to com- 
plain.—^McGrath v. Brown, 281 
W. 73, 203 Minn. 326. 
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the percentagfe of loss of use of a bodily member 
has been denied.^ So testimony of a nonexpert or 
lay witness as to whether another person has had 
the use of a bodily member since an accident may 
be incompetent if it amounts merely to an expres- 
sion of opinion,3 and testimony of such a witness 
that an injured person was not able to move or to 
turn over,^ or to get up,® has 'been regarded as in¬ 
competent, as has testimony of such witness that 
an injured person needed physical assistance under 
certain circumstances.® 

(2) Mktters Concerning Liability to Insurers 

In accordance with general rules and subject to ap- 


pllcable quallflcations and IFmitations, in actions to de- 
termlne or flx the liability of insurer for death or dls- 
abillty benefits under llfe Insurance policies, a nonexpert 
or lay witness may testify concerning the apparent physi¬ 
cal condition or state of heaith of insured. 

In actions involving the liability of insurer on a 
life insurance policy, a nonexpert or lay witness, 
who is otherwise qualified, usually may testify as 
to the apparent physical condition or appareni state 
of heaith of insured at a particular time, where 
insured^s physical condition or state of heaith at 
such time is in issue,*^ as, for example, at the time 
of or before the application for Insurance,*^ or at 
the time of delivery, issuance, or date of the pol¬ 
icy.® As a general rule, howevcr, such a witness 


S. ActioA for persoual Jnjnry 

In a personal injury action testi¬ 
mony that plaintiff had one hundred 
per cent use of legs and arms before 
accident and at time of trlal had 
only seventy-flve per cent use of 
his legs and arms, was Inadmissible 
as against objection that it was 
opinlon testimony by witness not 
Qualified, and that facts on whlch 
oplnion was based had not been stat- 
ed by witness.—Houston & T. C. R. 
Co. V. Long, Tex.Civ.App., 219 S.W. 
212 . 

'Workmen^s oompeiLBatloA 

(1) The determinatlon of the per- 
centage of loss of the use of an eye 
and of the arms of the injured em- 
ployee was an Issue of ultimate fact 
for the arbitrator and commisslon, 
on whlch nelther expert nor lay wit- 
nesses could express their beliefs.— 
International Coal & Mining Co. v. 
Industria! Commisslon, 127 N.B. 703, 
293 111. 624, 10 A.L.R. 1010. 

(2) Witness may not testify in di- 
rect terms that an injured employee 
has lost any stated per cent of the 
use of a member, but must limlt the 
testimony to evidence of ability to 
use the member, from which the 
commisslon must make a conclusion 
or findlng as to the percentage of 
loss of use.—^Pocahontas Mining Co. 
V. Industria! Commisslon, 134 N.B. 
160, 301 IlL 462. 

3. Md.—^Zlpus V. United Rys. & 

Electric Co. of Baltimore City, 108 

A. 884, 135 Md. 297. 

4. Bzplaaatlon of testimony 

In an action for personal injuries, 
stat ement of plaintifE's daughter that 
her reason for testlfying that plain- 
tlJf could not "tum over" on the 
night of the injury, which testimony 
had been excluded on motion, was 
that witness had to help plaintiff 
over was inadmissible as a mere in- 
ference.—Johnston v. Warrant Ware- 
house Co., 99 So. 920, 211 Ala. 165. 
& Mo.—Gricus v. United Rys. Co. 

of St. Louis, 237 S.W. 763, 291 Mo. 

582. 

6L Mo.—Oricus V. United Rys. Co. 

of St. Louis, supra. 


7. Time of relnstatement or revlval 
of polioy 

(1) In general.—General Life Ins. 
Co. V. Potter, Tex.Civ.App.. 124 S.W. 
2d 409. 

(2) In action on llfe policy, bene- 
jflclary was properly permitted to tes¬ 
tify that Insured took sick on a date 
subsequent to alleged revival and to 
teli about her condition and appear- 
ance with respect to her heaith at 
that time, although benefleiary was 
only a lay witness, since such testi¬ 
mony dld not constitute an attempt 
to "diagnose" insured's condition.— 
Williams v. American Life & Acci¬ 
dent Ins. Co., Mo.App., 112 S.W.2d 
909. 

Prior to accident causing death 
In action to recover under acci- 
dental death benefit provislon of llfe 
policy, testimony of lay witnoases 
that previous to his fall insured was 
apparently In good heaith, was com¬ 
petent.—Prudential Ins. Co. of Amer¬ 
ica V. Bialkowski, C.C.A.Va., 85 P.2d 
880. 

8. Kan.—Smlth v. Prudential Ins. 
Co. of America, 12 P.2d 793, 136 
Kan. 120. 

Ky.—Equitable Life Assur. Soc, v. 
Ohertale, 109 S.W.2d 1206, 270 Ky. 
518—Inter-Southern Life Ins. Co. 

V. Stephenson, 56 S.W.2d 332, 246 
Ky. 694—Grand Lodge, Brother- 
hood of Railroad Trainmen v. John¬ 
son, 15 S.W.Bd 499, 228 Ky. 669. 

Mo.—Nelson v. Standard Life Ins. 
Co., App., 112 S.W.2d 901—Otto v. 
Metropolitan Life Ins. Co., 72 S. 

W. 2d 811, 228 Mo.App. 742—Haney 
V. Security Ben. Ass’n of Topeka, 
Kan., 34 S.W.2d 104$, 225 Mo.App. 
872. 

Pa.—^Baldi v. Metropolitan Ins. Co., 
18 Pa.Super. 699. 

See Norvldas v. Metropolitan Life 
Ins. Co., 6 Sch.Reg. 292. 

Tex.—^W. O. W. Life Ins. Soc. v. 
Dickson, Civ.App., 133 S.W.2d 243, 
error dismissed, judgment correct 
—General Life Ins. Co. v. Potter, 
Civ.App., 124 S.W.2d 409. 

87 C.J. p 624 note 78. 


Meetlng charge of uziinsurability 
Evidence of lay witnessos as to in- 
sured's healthy appcanince at time 
of application was admi.ssil>l»' to con- 
tradict Charge In an.swer of defendant 
a.ssoelation that insured was weak, 
sick, diacased, and uninaurable at the 
time of the application for insurance 
and at the dato of the delivery of 
the insurance certillcate.—Haney v. 
Security Bon. Ass^n of Topeka, Kan., 
34 S.W.Cd 1046, 225 Mo.App. «T2. 

Showlng waat of good heaith or ez- 
istmee of diseasa 

(1) It ha.s bt‘en stated hroadly that 
the existence of a disease ai the time 
of the application could be 
lished by the testimony of member.^ 
of the family, and b.v the friencls an*l 
aequa Intances, of insured.—Mutual 
Life Ins. Co. of New Tork v. Owen. 
164 S.W. 720, 111 Ark. 554. 

(2) In a<‘tlon on life in.MX»rance pol¬ 
icy in whlch d»*Tendant set up mis- 
ropre.sentations as to heaith in ap¬ 
plication, common-law wife livlng 
with insured for period of aht>nt 
threo years before his death could 
properly glve her crmchisitm that 
Insured was not in good heaith dur- 
ing .such period, especlally wlien* she 
gave fac?ts underlying et^nelusitm.— 
Maniatis v. Texas Mut. Life in». Co., 
Tex.Clv.App., 90 S.W.2d »36. 

Showlng abseno» or preaanco of 
symptoms of dlaeas# pormimlble 
Ala,—^American Nat. Ins. Co. v. Hose- 
brough, 93 So. 502, 207 Ala. 53 h. 
Ky.—^Prudential Ins. Co. of Atnerica 
V. Hodge’s Adm'x, 22 S.W.2d 435, 
232 Ky. 44. 

8. Ala.—National Life & A<'cldont 
Ins. Co. V. Stewart, 122 So. 621, 
219 Ala. 490—^American Nat. Xn.^. 
Co. V. Rains, 110 So. 606, 215 Ala. 
378. 

Ark.—Modem Woodmen of America 
V. Whitaker, 203 S.W. 1015, 173 
Ark. 921. 

IU.—Swanson v. Prudential Iniu Co. 

of America, 271 IU.App. 30». 

Ind.—^Western & Southern Life Ins. 
Co. V. Uanclu, 26 K.E.2d »12, re- 
hearing denied 27 N.B.2d 763—^Pru- 
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may not state whether or not insured was afflicted 
with a certam disease,^® or was in good or bad 
healthjii although in some cases a rather broader 
rule in admitting evidence concerning the health of, 
or diseases contracted by, insured or members of 
his family has apparently been recognized or ap- 
plied.^2 The opinion of a witness as to the effect 
of intemperance of insured at a certain time on his 
health several years later is not admissible.^s 

In an action to enforce or obtain the benefit of 


a provision of a life insurance policy for total and 
permanent disability benefits or to establish the 
existence of total and permanent disability of in¬ 
sured as otherwise affecting the obligation or lia- 
bility of insurer, a nonexpert or lay witness whc 
has made due observation may give evidence as 
to the apparent physical condition of insured bear- 
ing on such disability,and, according to some cas¬ 
es, may state his judgment or conclusion as to in- 


dential Ins. Co. of America v. Dlf- 
fenbaugh, 121 N.E. 301. 68 Ind. 
App. 699. 

Mo.—^Poignee v. John Hancock Mut. 
Life Ins. Co., App., 147 S.W.2d 677 
— ^Kirk V. Metropolitan Life Ins. 
Co., App., 72 S.W.2d 186, transfer- 
red, see 8l S.W.2d 383, 336 Mo. 765. 
Okl.—Duncan Life & Accident Ass*n 
V. Ross, 60 P.2d €90, 174 Okl. 889. 
Tex.—W. O. W. Life Ins. Soc. v. 
Dickson, Civ.App., 133 S.W.2d 248, 
error dismissed, judgment correct 
—General Life Ins. Co. v. Potter, 
Civ.App., 124 S.W.2d 409. 

Wis.—Stanislawski v. Metropolitan 
Life Ins. Co., 286 N.W. 10, 231 
Wis. 672. 

Contrary oplnlon by physlciaus 

(1) Lay witnesses’ testimony was 
competent on questlon of lnsured's 
apparent good health when applica- 
tion was signed and policy dellvered, 
although physiclans expressed con- 
trary opmions.—^Western & Southern 
Life Ins. Co. v. Ross, 171 N.B. 212, 
91 Ind.App. 662. 

(2) A llke rule has been recognized 
as to testimony of laymen indicatlng 
apparent good health of Insured when 
the policy was delivered, the con- 
trary oplnions of physiclans being 
based partly on a recorded history 
of the case purporting to have been 
given by insured whlch may have 
been erroneous in part.—^Western & 
Southern Life Ins. Co. v. Danciu, 
Ind., 26 iNr.E.2d 912, rehearing denied 
27 N-.B.2d 763. 

Symptoms 

Lay witness may testify to absence 
of symptoms indicatlng that insured 
had tuberculosis. 

Ind.—^Western & Southern Life Ins. 
Co. V. Danciu, 26 N.E.2d 912, re¬ 
hearing denied 27 N.E.2d 763. 

Ky.—Prudential Ins. Co. of America 
V. Hodge^s Adm’x, 22 S.W.2d 485, 
232 Ky. 44. 

Constmctlon of statement of witness 

Admission of testimony of a son of 
insured that the health of Insured 
“was pretty good" when the policy 
was dellvered dld not constitute er¬ 
ror, on the theory that the statement 
was In effect the same as a statement 
that the health of Insured seemed 
or appeared to be good and must 
have been so understood by the Jury. 


—^American Nat. Ins. Co. v. Rains, 
110 So. 606, 215 Ala. 378. 

10. Ky.—Sovereign Camp, W. O. W. 
V. Morris, 278 S.W. 654, 212 Ky. 
201 . 

37 C.J. p 624 note 80. 

Syphilis 

Insured’s wife was not competent 
to state as a fact or to express opin¬ 
ion that deceased husband dld not 
have syphilis on specific date.—^Mu¬ 
tual Life Ins. Co. of New York v. 
Mankln, 138 So. 266, 223 Ala. 679. 
Condnet or aotlon Indloatibag ailmeni 
Objection to questlon to nonexpert 
witness as to whether he had ob- 
served any conduct or action of In¬ 
sured whlch Indicated to witness that 
Insured had a certain ailment was 
properly sustalned.—Taylor v. Mod- 
ern Woodmen of America, 84 P. 867, 
42 Wash. 304, 7 Ann.Ca8. 607. 

11. Al€u—Sovereign Camp, W. O. W. 
V. Hutchlnson, 114 So. 684, 217 Ala. 
71. 

Ky.—Illinois L. Ins. Co. v. De Lang. 
99 S.W. 616, 124 Ky. 669, 30 Ky.L. 
753. 

Condition pilor to sooideait 
In action to recover additlonal ben¬ 
efit for accidental death under provi¬ 
sion of life policy, permitting In- 
sured’s wife to testify that insured 
was in good health when he left 
horne on morning of his death was 
reversible error as calling for opin¬ 
ion evidence of nonexpert.—^Pruden¬ 
tial Ins. Co. V. Calvin, 148 So. 837, 
227 Ala. 146. 

12. Mich.—Krapp v. Metropolitan L. 
Ins. Co., 106 N.W. 1107, 143 Mich. 
369, 114 Am,S.R. 661. 

N.T.—^Donovan v. Colonial L. Ins. Co., 
119 N.T.S. 1078. 

G-ood health or absence of diseaae 

(1) Permitting witness, not medi- 
cal expert, who had lived with in¬ 
sured majiy years, to testify that 
insured was in good health during 
a certain perlod, so far as witness 
could teli, was not error.—^Vann v. 
National Life & Accident Ins. Co., 
Tex.Com.App., 24 S.W.2d 347, revers- 
ing National Life & Accident Ins. 
Co. V. Vann, Civ.App., 11 S.W.2d 364. 

(2) In action on double Indemnity 
accident provislons of life policies, 
insured’s wife who had lived with 
husband thirty-flve years was compe¬ 

205 


tent to testify that husband had nev- 
er suffered from or complalned of 
heart trouble before accident that 
witness knew of.—^American Nat. Ins. 
Co. v. Walker, Tex.Civ.App., 81 S.W. 
2d 1061. 

13. U.S.—^Northwestern Mut. L. Ins. 
Co. V. Muskegon Nat. Bank, N.Y., 
7 S.Ct. 1221, 122 U.S. 501, 30 L.Ed. 
1100. 

14^ Fla.—Mutual Life Ins. Co. of 
New York v. Knight, 178 So. 898, 
130 Fla. 783. 

Ky.—Equitable Life Assur. Soc. v. 
Spencer, 90 S.W.2d 704. 262 Ky, 
478. 

Pa.—^Amrovcik v. Metropolitan Life 
Ins. Co., 180 A. 727, 119 Pa.Super. 
176. 

On behalf of insurer 
In action to recover disability ben¬ 
efits under life policy, refusal, on 
objection by insured, to permit lay 
witnesses to testify concerning in- 
sured's manner and method, of do- 
Ing business, general appearance, 
and activitles shortly before and aft- 
er date when Insurer discontinued 
disability benefits, was abuse of dis- 
cretion.—Columbian Mut. Life Ins. 
Co. V. Qunn, 163 So. 454, 173 Mlss. 
897. 

War xisk Ixmuranoe 

(1) Rule staled in the text applies 
in actions on war risk insurance pol- 
icles.—Cox V. U. S., C.C.A.I11., 108 P. 
2d 133. 

(2) Statement of witness that in¬ 
sured “was severe sick" was adnois- 
sible.—Cox v. U. S., supra. 

(3) It was proper to exclude, be- 
cause in the form of an opinion, a 
statement that insured “was severe 
slck because” witness saw two men 
bring insured in house.—Cox v. U. S., 
supra. 

(4) Nonexpert witness may testify 
as to the existence of symptoms In- 
dicating disease.—Cox v. U. S., su¬ 
pra—^U. S. V. Monger, C.C.A.Wyo., 
70 F.2d 36L 

(6) Where the clalm of disability 
W€LS based on alleged fact that In¬ 
sured had tuberculosis, nonexpert 
witness was competent to testify 
that insured “sat around and coughed 
and splt, lots of times splt up blood." 
—Cox V. U. S., supra. 
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sured's ability to work or to carry on or pursue a 
business or occupation.i® According to other cases, 
however, such witnesses may not state their opin- 
ion as to insured^s ability to work.^® A lay wit- 
ness may not state his opinion as to whether insured 
is able to perform certain work, where the wit- 


ness does not have knowledge of any facts on 
which to base the opinion.!*^ As bearing on in- 
sured’s disability, it has been held or recognized 
that a nonexpert or lay witness may not state that 
insured was suffering from a particular disease or 
ailment,!^ and may not express an opinion as to the 


(6) In such case, nonexpert wit¬ 
ness* testlmony that insured “would 
get worse, and once or twlce he 
hroke loose with a hemorrhage,*’ and 
that “he was rather thln, much thin- 
ner than when he left horne,” was 
admlssible.—Cox v. U. S., supra. 

(7) In such case testlmony that 
witness did not know how much 
fever insured had, hut knew he had 
fever because witness waited on in¬ 
sured a lot and found it out by llft- 
Ing him, was admissible.—Cox v. U. 
S., supra. 

ISii Neb.—^BVom v. General American 
Life Ins. Co., 273 N.W. 3«, 132 Neb. 
731. 

N.C.—^Leonard v. Pacific Mut. Life 
Ins. Co. of California, 193 S.E. 166, 
212 N.C. 161—Gossett v. Metropoli¬ 
tan Life Ins. Co., 179 S.E. 438, 208 
N.C. 162. 

S.C.—Thompson v. .ffltna Life Ins. 
Co. of Hartford, Conn., 180 S.B. 
880, 177 S.C. 120. 

Mor statement of baslc facts 
After testlfying as to matters ob- 
served by the witness indicating the 
physical condltion of insured, a non¬ 
expert witness may glve evldence i 
as to whether insured was able to | 
work or to carry on his business. 
TJ.S.—^Moyer v, .®tna Life Ins. Co., 
D.C.Pa., 89 P.Supp. 726. 

Ala.—Soverelgn Camp, W. O. W., v. 

Clarke, 1B7 So. 269, 229 Ala. 382. 
Ga.—^New York Life Ins. Co. v. Brad- 
ford, 196 S.E. 9^, 67 Ga.App, 667. 
WalTer of payment of premlums 
In an action to enforce provlsion 
of a life Insurance pollcy for waiver 
of payment of premiums during total 
and permanent disability, evidence of 
nonexpert witnesses, who were fa-1 
mlliar wlth physical condition of In¬ 
sured before alleged disability and 
who outlived the reason for their 
opinion, to eflect that, from their 
observatlons, insured wsls in such 
condition of suffering and disability 
as to make it impossible for him to 
perform normal and customary du- 
ties about his business, was admis¬ 
sible.—^Metropolitan Life Ins. Co. v. 
Saul, 6 S.E.2d 214, 189 Ga. 1. 

16. In Sentnoky 

(1) The, rule stated In the text 
has been recognize^d.—Jetferson 
Standard Life Ins. Co. v. Pierce, 95 
S.W.2d 679, 264 Ky. 698-^Mlnnesota 
Life Ins. Co. v. Vire, 94 S.W.2d 667, 
264 Ky. 267—'^tna Life Ins. Co. of 
Hartford, Conn., v. Pratei^s Adm’x, 
88 S.W.2d 17, 26^ Ky. 666—.iEltna Llfe^ 


Ins. Co. of Hartford, Conn., v. Gul- 
lett, 69 S.W.2d 1068, 253 Ky. 544. 

(2) The vlew has been taken that 
lay witnesses should not be permit- 
ted to state that. In their opinion, in¬ 
sured was unable to do her house- 
work.—^New York Life Ins. Co. v. 
McCane, 124 S.W.2d 1067, 276 Ky. 
712. 

(3) Opinions by witness, not a 
physlcian, respecting character, class 
and klnd of work insured was able 
to perform, and comparison of in- 
sured’s work before and after slck- 
ness, was Inadmlssible.—Bquitable 
Life Assur. Soc. of U. S. v. Green, 
83 S W.2d 478, 269 Ky. 773. 

(4) Statements of lay witnesses 
amounting to expressions of opinion 
that insured is totally disabled are 
Incompetent in view of the fact that 
the questlon of total disability is 
ordinarlly one directed to medical ex- 
perts and is one to be determined by j 
the jury from teslimony of doctors 
and other facts which may be com- 
petently detalled by lay witnesses.— 
Minnesota Life Ins. Co. v. Vire, 94 
S.'W'.2d 667, 264 Ky. 267. 

(5) So the possibillty that a lav 
witness was permltted to go too far 
in giving his opinion, based on his 
observation and knowledge of in- 
sured's condition, concerning the lat- 
ter’s ability to perform the tasks 
Incident to his employmont has been 
recognlzed.—Travelers Ins. Co. v. 
Mahon, 117 S.W.2d 909, 273 Ky. 691. 
War rlsk liisuraiLoe 

(1) In actions in which it is 
sought to establish total and perma¬ 
nent disability under war risk Insur¬ 
ance policies, it has been held that 
statements of others to the efCect 
that insured was unable to work 
were not competent.—Parrigan v, TJ. 
S., D,C.Ky., 6 P.Supp. 333. 

(2) So the vlew has been taken 
that a witness should not be permit- 
ted to glve his opinion as to wheth¬ 
er insured has been able to engage 
continuously in any gainful employ- 
ment, on the ground that the ques- 
tion and answer in that regard were 
objectlonable in that they invaded 
the provlnce of the Jury, as the ulti¬ 
mate question was as to insured*s 
ability to follow continuously a sub- 
stantially gainful employment.—U. 
S. V. Sauls, C.C.A.N.C., 65 P.2d 886. 

(8) So evidence to the efCect that 
insured was not able to do a good 
day's work W8ls regarded as objec- 
tloriable as Invadlng the provlnce of 
the Jury.—U. S. v. MoCreary, C.O.A. 


I Or„ 105 P.2d 297, reversing, D.C., Mc- 
Creary v. U. S., 23 P.2d 385. 

(4) It has been held that lay vrit- 
ness’ testimony that insured worked 
when he should have been in bed 
and as to why he quit work was in- 
admissible, witness not being quali- 
fled to give expert opinion on such 
matters.—Connell v. U. S., C.C.A.Pa., 
81 F.2d 639. 

(6) It has been held that exclu- 
sion of testimony that witnesses did 
not conslder insured able to perform 
any klnd of labor except light work, 
and that witnesses thought in.Murftd's 
mind was affected to somo extent did 
not necessarlly constituto error, 
where witnesses were permittod to 
testlfy that Inaured'.s physical up- 
pearance was not good, that he com- 
plained and wa.s assignod lo light 
duties, that he “looked fecbb» like,” 
that he “was in had shape,” that “his 
eyes were dim/* that ”hc lookcd like 
he should have l«*en in hod,” and 
other similar statements.—I^uko v. t'. 
S., C.C.A.Ga., 84 P.2d 823. 

(6) It has been held or recognized, 
however, that nonexpert or lay wlt- 
nesses may state thidr opini<m or 
conclusion, ba.Med on their observa- 
tions as to insured^s ability i»» work. 
tT.S.—Corrlgan v. U. S., C.C.A.ldaho, 

82 P.2d 106. 

D.C.—U. S. v. Woltman. 57 P.2ti 41K, 
61 App. D.C. 62. 

(7) More specincally the propriety 
of recelvlng a statement of opinion 
as to in.sured*8 ability to fidlow a 
gainful occupatiori has been recog¬ 
nized.—U. S. V. Woltman, supra. 

(8) In an action in which it was 
sought to recover on the ju»li<*y after 
tho death of insured and In whl<-h 
the question Involved was whether 
insured wa,s totally and permanent- 
ly disabled, as a resuit of luhcrculi»- 
sls at the time that payment of pre¬ 
miums had ceased, it was held that a 
nonexpert witness couid testify that 
Insured could work only a short time 
wlthout resting.—IT. S. v, Monger, C, 
C.A.Wyo., 70 P.2d 361. 

17. U.S.—Taylor v. U. S., C.O.A.Ala., 
71 P.2d 76. 

18. Ky.—New York Life Ins. Oo. v. 
McCane, 124 S.W.2d 1057, 27« Ky. 
712—JelTerson Standard Life Im*, 
Co. v. Pierce, 95 S.W.2d 579, 264 
Ky. 698—'Minnesota Life Ins. <\i, v. 
Vire. 94 S.VV.2d 667, 264 Ky. 257. 

BxigJifs diseaae 

Lay witness was not competent to 
state‘that Insured had BrighPs di.s- 
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State of Health of instired.19 

§ 514. Possibility and Probability 

a. Possibility 

b. Probability 

a. Possibility 

Under certain circumstances a wltness of suftable 
experlence may state whether certain acts, consequences, 
events, or operatlons wouid be possible. 

A witness of suitable experience,^® who is com¬ 
petent to form a reasonable inference,2i may state, 
as a resuit of his observation of facts^^ which can- 
not be placed fully before the jury,23 whether cer- 


*§ 514 

tain acts,24 consequences,25 events,26 or operations^^ 

wouid be possible; whether any other acts wouid 
have been possible,23 and, if so, what acts;29 or 
whether the consequences could have been produced 
in any other way.^O 

Such inference, however, will be rejected where 
it does not rest on a sufficient basis of fact,2i where 
the jury are equally competent with the witness to 
draw the required inference,32 and where the fact 
is one intimately connected in the particular case 
with their function.33 

b. Probability 

Under certain circumstances a witness may state his 
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ease, notwithstandlngr he stated also 
that he had obtained the hlstory of 
lnsured’s case from the latter’s doc- 
tor.—New York Life Ins. Co. v. Mc- 
Cane, 124 S.W.2d 1067, 276 Ky. 712. 
War rlsk InanraiLce 

(1) Nonexpert witness could not 
testlfy as to what insured’s ailment 
was.—McConnell v. U. S., C.C.A.Pa., 
81 F.2d 629. 

(2) So such witness could not tes- 
tify that Insured had tuberculosis.— 
Cox V. U. S., C.C.A.I11., 103 F.2d 133. 

(3) A statement of a nonexpert 
witness relative to insured that “I 
say he had tuberculosis because” 
followed by a recital of symptoms 
was objectionable because In the 
form of an oplnion.—Cox v. TJ. S., C. 
C.A.I11., 103 F.2d 133. 

19. Ky.—.ffiitna Life Ins. Co. of 
Hartford v. Praeter*s Adm*x, 83 
S.W.2d 17, 269 Ky. 666. 

20. Ark.—Benefit Ass’n of Ry. Em- 
ployees v. Jacklin, 294 S.W. 363, 
173 Ark. 937. 

Mo.—Ritz V. Cousins Lumber Co., 69 
S.W.2d 1072, 227 Mo.App. 1167. 

22 C.J. p 623 note 85. 

21. Mo.—^Wack V. F. E. Schoenberg 
Mfgr. Co., 63 S.W.2d 28, 31, 331 Mo. 
197, quotlng Corpus Juris. 

22 C.J. p 623 note 86. 

22. Ind.—Chlcag^o & E. R. Co. v. Lee, 
46 N.E. 643, 17 Ind.App. 216. 

22 C.J. P 623 note 87. 

23. 111.—Pulver v. Rochester aer- 
man Ins. Co., 36 Ill.App. 24. 

Vt.—Cavendish v. Troy, 41 Vt. 99. 

24. Ark.—Benefit Ass’n of Ry. Em- 
ployees v. Jacklin, 294 S.W. 363, 
173 Ark. 937. 

Mo.—Streicher v. Mercantile Trust 
Co., 62 S.W.2d 461—Sandry v. 
Hines, App., 226 S.W. 646, opinion 
Quashed on other grrounds State ex 
rei. Hines v. Bland, Sup., 237 S.W. 
1018. 

22 C.J. p 623 note 89. 

Corpus Juris olted in holdlnfi: that 
expert*s view of possibility Is often 
helpful and proper.—Kimmie v. Ter-^ 


minal R. R. Ass*n of St. Louis, 66 S. 
W.2d 661. 666, 334 Mo. 596. 

25. Mo.—^Wack v. P. E. Schoenberg 
Mfg. Co., 63 S.W.2d 28, 31, 331 Mo. 
197, Quoting Corpus Juris—Ed- 
wards v. Morehouse Stave & Mfg. 
Co., App., 221 S.W. 744. 

22 C.J. p 623 note 90. 

26. Keepiug' seat durlufif raUroad ao- 
oldent 

Cal.—^Healy v. Visalia & T. R. Co., 
36 P. 126, 101 Cal. 686. 

27. Cutting off tlmber 

Vt.—Baker v. Sherman, 46 A. 67, 71 
Vt. 439. 

28. Mo.—^Wack v. P. B. Schoenberg 
Mfg. Co., 63 S.W.2d 28, 31, 331 Mo. 
197, quoting Corpus Juris. 

22 C.J. p 623 note 93. 

29. Tex.—Hines v. Collins, Civ.App., 
227 S.W. 332. 

22 C.J. p 623 note 94. 

30. Ga.—^Everett v. State, 62 Ga. 66. 

31. Mo.—State ex rei. Jenkins v. 
Brown, 19 S.W.2d 483. 

Stating facts on which opinion based 
see supra § 486. 

Testimouy of wltuess from e x aan- 
ination of automobile traoks, that if 
plaintifTs car had not turned to the 
left it wouid not have been hit by 
defendanfs car, should have been ex- 
cluded as a conclusion without suf¬ 
ficient basis of fact.—Evans v. Kent, 
110 S.B. 685, 28 Ga.App. 172. 

32. Mo.—^Zackwik v. Hanover Pire 
Ins. Co., App., 226 S.W. 135. 

N.H.—^Bridges v. Great Palis Mfg. 

Co., 156 A. 697, 85 N.H. 220. 

N.D.—^Drinkwater v. Nelson, 187 N. 

W. 162, 48 N.D. 871. 

22 C.J. p 623 note 96. 

Opiulou of plaintiiTs couusel that 
he could produce suffloleut evldence 
of insured’s death was inadmissible. 
—^Karst V. Chicago Pratemal Life 
Ass*n, Mo.App., 22 S.W.2d 178. , 
Fresumptiou of prejudloe 

Where the jury can make its own 
deductions, they cannot be made by 
those testifying; but where the wit¬ 
ness gives fully and succlnctly the 
facts on which he bases his conclu-j 
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sion, there is no presumption of prej- 
udlce.—Zuidema v. Bekkering, 289 
N.W. 333, 256 Mich. 327. 

33. N.C.—Broom v. Monroe Coca- 
Cola Bottling Co., 166 S.E. 162, 200 
N.C. 66. 

Tenn.—^Wilson v. Nashville, C. & St. 
L. Ry., 65 S.W.2d 637, 16 Tenn. 
App. 696. ‘ 

Tex.—Horton & Horton v. House, Civ. 
App., 13 S.W.2d 966, reversed on 
other grounds, Com.App., 29 S.W. 
2d 984—Southwestern Gas & Elec¬ 
tric Co. V. Grant, Civ.App., 223 S. 
W. 644, error refused. 

22 C.J. p 623 note 97. 

Invasion of province of Jury see su¬ 
pra § 446. 

Bejeotion of particular infereuoes 

(1) Whether driver of vehicle 
could have avoided accident caus- 
ing injuries for which action was 
brought. 

Ala.—^Alabama Power Co. v. Armour 
& Co., 92 So. 111, 207 Ala. 16. 

Ariz.—Buehman v. Smelker, 68 P.2d 
946, 50 Ariz. 18. 

Ky.—^Mann v. Woodward, 290 S.W. 
333, 217 Ky. 491. 

Mass.—Tyrrell v. Caruso, 168 N.E. 
924, 269 Mass. 379. 

Mo.—Gillis V. Singer, App., 86 S.W. 
2d 352—^Irvln v. Kelting, App., 46 
S.W.2d 924—Brown v. Adams 
Transfer & Storage Co., App., 31 S. 
W.2d 117. 

Va.—Ball V, Witten, 164 S.E. 647, 
166 Va. 40. 

Wash.—Truva v. Goodyear Tire & 
Rubber Co., 214 P. 818, 124P Wash. 
445. 

Wis.—Lang v. Baumann, 251 N.W. 
461, 213 Wis. 268. 

(2) Whether driver could have 
stopped the car sooner. 

Ala.—Taylor v. Lewls, 89 So. 681, 206 
Ala. 338. 

Mich.—Stinson v. Payne, 203 N.W. 
831, 231 Mich. 158. 

(3) Whether the accident could 
have been anticipated.—Trowbrldge 
V. Fleming, Mo., 269 S.W. 610. 
Opinion evldence as to uegUgence 

see supra S 448. 



ETIDENCE 


32 C.J.S. 


§ 514 

Inference as to the probabillty of the occurrence of a 
definite event or resuit. 

A witness, after stating the facts which are rel¬ 
evant as a basis of his inference and showing ade- 
quate familiarity with the subject,34 may state the 
effect of these and other facts observed by him on 
the probability of the occurrence of a definite 
eventas or resuit,86 or what would probably happen 
on the application of a specified natural force.87 

§ 515. Resemblance 

a. In general 

b. Signature by marfc 

a. In General 

Ordinariiy a witness may be permitted to state his 
Inference on a questlon Involving resemblance. 

Resemblance, like identity, see § 504 supra, pre- 
sents such necessity for coordinating 'the impres- 
sions caused by many, and often minute and subtle, 
phenomena as to require that a witness be permitted 
to state his inference.88 Accordingly a witness may 
be permitted to state the resemblance between a 
person and his photograph^s or bust,^® or between 
a locality or object and a photograph thereof.^i 
In ali cases the witness should accompany his in¬ 
ference with a detailed statement of the facts ob- 


I served by him so far as practicable and he 
i should, as is stated § 455 supra, show suitable op^ 
portunities for observation and that they have been 
utilized. 

The evidence is excluded where the persons or 
things whose resemblance is relevant are before 
the jury,^8 or where it is possible to give a cicscrip- 
tion sufficient to enable the jury to clraw their own 
mference.^4 The statement is limited to the wit¬ 
ness’ inference as to resemblance; hc cannot state 
his inference as to an ultimate fact based on such 
resemblance.^® It has been considcred that the 
witness should not be allowed to state whether one 
track mark resembles another with sufficient close- 
ness to deceive a person of ordinary inlelligence,^® 
although such evidence has been admitted apparent- 

ly without objection.^7 

Proof of consanguineous rclationship. As a rule, 
evidence of general resemblance of onc individual 
to another is inadmissible to establish relationship 
by consanguinity.**® Thus on a question as to pa- 
tcrnity, inferences of witnesses as to resemblance 
between a child and his alleged father are usually 

rejected.'^^ 

Typeziriting. It is possible that a typcwrittcn 
letter, signed in the same manner» may havc about 


34. Arlz.—Cole V. Bean, 25 P. 638, 
1 Arlz, 377. 

22 C.J. p 623 note 98. 
gamniaiAty snbject 
One who had never vislted Chlcasro 
stockyards and was nnacquainted 
wltli their condition could not testi- 
fy as to the probability of a horse 
shipped from such yards being In- 
fected with partlcular dlsease.— 
Adama Express Co. v. Heagy, 122 N. 
E. 603, 69 Ind.App. 652. 

35. Ga.—^Travelers' Ins. Co. v. Shep- 
pard, 12 S.B, 18, 86 Ga. 761. 

22 C.J. p 623 note 99. 

Ooxpns Jnxls clted in Holding that 
experfs view of probability is often 
helpful and proper. 

Mo.—^Kimmie v. Terminal R. R. Ass’n 
of St. Louls. 66 S.W.2d 661, 666, 
334 Mo. 696. 

Tex,—^E1 Paso Electric Co. v. Beck- 
man, Civ.App., 89 S.W.2d 470, 472. 

36. Mich-—'Lehigh v. Standard Tie 
Co., 112 N.W. 481, 149 Mlch. 102. 

22 C.J. p 623 note 1. 

37. U.S.—Bram v. XJ. S., Mass., 18 
S.Ct 183, 168 ,U.S. 632, 42 L.Ed. 
568. 

,22 C.J. p 623 note 2. 

sa. IdaJio.—^Basye v. -Hayes, 76 P.2d 
436, 58 ldahd'56g. 

Mo.—Schmidt v. Pitluck, App., 26 


S. W.2d 859, 862, quotlng Coarpus 
Juris. 

N.Y.—Heartwell v. Berliner, 207 N. 

T. S. 737, 211 App.Div, 760. 

22 C.J. p 623 note 4. 

Resemblance between sounds see in¬ 
fra § 617 c. 

Besemblauoe of doouxnents 
Cal.—^Deacon v. Bryans, 263 P. 371, 
88 Cal.App. 322. 

22 C.J. p 623 note 4 (a) [1], 

39. Ala.—Bames v. Ingalls, 39 Ala. 
193. 

I 22 C.J. p 624 note 5. 

40. N.T.—Schwartz v. Wood, 21 N. 
T.S. 1063, 67 Hun 648. 

41. Cal.—Berkovitz v. American 

River Gravel Co., 215 P. 675, 191 
Cal. 196. 

22 C.J. p 624 note 7. 

42. Conn.—Morse v. State, 6 Conn. 
9. 

Stating facts on which opinion based 
see supra $ 486. 

43. Mich.—Piler v. Smlth, 66 N.W. 
999, 96 Mich. 347, 36 Am.S.R. 603. 

22 C.J. i) 624 note 10. 

Where Jury thenuelves ooTUd make 
oomparlBon between a piece of cloth 
and the material in a particular 
vest, it was, neverfheiess, not error 
to permlt a witness havlng no spe- 
cial knowledge of fabrics to testlfy 
that the piece of cloth resembled 
that of the vest.—Kouse v. Pacific 
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Greyhound Lines, 96 P.2d 466. 36 
Cal.App.2d 336. 

44. Mo.—K(‘hmidt v. Pitluek, App.. 
26 S.W.2d 859. 

22 C.J. p 624 note 11. 

45. Cal,—Wolf V, Oall, 160 I». 10I7. 
176 Cal. 787. 

22 C.J. p 624 note 12. 

4a Tox.—Rndam v. Capital Mlrrobe 
Destroyer Co,. 16 R.W. OOo. 81 Tex. 
122, 26 Am.S.R, 783. 

47. U.S.—v. Pleming, Mo.. 
96 U.S. 245, 24 L.Kd. 828. 

Conn.—^WilUam» v. Hrooks, SO Conn, 
278, 47 Am.U. 642. 

48. Neb.—In re 0’Cunnrir’H K.»<tate, 
222 N.W. 57. 117 Neb. 636, 

N.J.—In re Kmery^s Kslate, 136 A. 
130, 108 N.J.Ku» 601. 

Svidenoe disolosing similarlty of 
spedfic txaits and particular or pe- 
culiarly marked phyaical charaeter- 
istios is admissible. 

Neb.—In re 0'Connor*s histate, 222 N. 

W. 67, 117 Neb. 636. 

N.J.—In re Emerys Estate, 156 A. 
130. 108 N.J.Eq, 601. 

48. Md.—Kasten v. Kasten. 160 A. 
864, H66. 169 Md. 329. citing Cor¬ 
pus Juris. 

N.Y.—In re Wender» Kstatts 262 N. 

Y.S. 41, 146 Misc. 260. 

22 C.J. p 624 note 16. 

Itt baslardy proceedlngs see Bastards 

6 $ 2 . 
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§ 516 


it such peculiarities as will enable one who has re- 
ceived several such letters, which he knows came 
from the one whose t 3 rpewritten signature is at- 
tached thereto, to identify such letter.^O 

b. Siguature by Maik 

A wltness may glve his opinion as to the genuineness 
of a signature by mark based on his familiarity with the 
peculiarities of the mark made by the person whose 
signature is in question. 

A witness familiar with the signature by mark of 
a person may state whether a particular signature 
of that nature was made by such person where the 
mark of such person is so constructed as to be 
distinguishable from ordinary marks.^i If it is 
not so constructed, opinion evidence as to genuine¬ 
ness is not admissible.^2 

§ 516. - Handwriting 

a. In general 

b. Qualifications of witness 

c. Form of stat ement 

d. Comparison of handwriting 

a. In General 

Witnesses familiar with a personas handwriting may 


state their opinion as to whether a particular writing 
was made by him, uniess it appears that the writing, if 
made by him, was not in his accustomed handwriting. 

When it becomes necessary to prove handwriting, 
a witness acquainted with the handwriting of the 
supposed writer may be permitted to state an opin¬ 
ion as to whether the writing in question was writ- 
ten or signed by him,53 uniess it appears that the 
writing, if made by him, was not in his usual and 
accustomed handwriting.^^ 

b. Qualifications of Witness 

(1) In general 

(2) Seeing person write 

(3) Receipt of documents 

(4) Other experience 

(5) Time or purpose of acquiring knowl- 

edge 

(1) In General 

In order that an ordinary witness may express an 
opinion regarding the handwriting of a particular person, 
he must be acquainted with the handwriting of such 
person. 

In order that an ordinary witness may be per¬ 
mitted to state his opinion as to the genuineness of 


50. Kan.—Huber Mfgr. Co. v, Clau- 
del, 80 P. 960, 71 Kan. 441. 

61« Mlch.—Meszaros v. Astolas* EJs- 
tate, 276 N.W. 721. 282 Mich. 676 
—^In re Astolas’ Bstate, 262 N.W. 
766, 273 Mlch, 189, 101 A.L..R. 760. 
Or.—State v. Tice, 48 P. 367, 30 Or. 
467. 

“One who has freqnently seen a 
party mahe his mark to deeds or oth¬ 
er writinffs, and who can testify that 
- he believes that he knows it, may 
. . . be permitted to prove the 

execution of a deed thus subscribed.” 
—Strong’s Ex'rs v. Brewer, 17 Ala. 
706, 710. 

Anthoxlties reviewed 
Colo.—^Ausmus & Moon v. People, 107 
P. 204, 47 Colo. 167, 19 Ann.Cas, 
491. 

Mich.—In re Astolas’ Estate, 262 N. 
W. 766, 278 Mich. 189, 101 A.L.R. 
760, 

N.Y.—In re Hopkins’ Wm, 66 N.B. 
173, 172 N.T. 360, 66 L.R.A. 95, 92 
Am.S.R. 746. 

52« Mich.—In re Astolas’ Estate, 
262 N.W. 766, 273 Mlch. 189, 101 
A.L.R. 760. 

22 C.J. p 624 note 18 [b]. 

Rnle otherwlse stated 

“Where a mark, on Inspectlon, ap¬ 
pears to have nothing in Its con- 
struction to dlstinguish It from the 
ordinary marks used by llliterate 
persons to authenticate their con¬ 
tracte, it is not the subject of thlb 
description of evidence.’’—Shinkle v. 
Crock, 17 Pa. 169, 162. 

^2 0.3r.S.-14 


53. ■ U.S.—Combs v. Eubank, C.C.A. 
Ark., 28 F.2d 469. 

Ala.—Hughes v. Holsclaw, 143 So. 
664, 226 Ala. 374. 

Conn.—^Phoenix State Bank & Trust 
Co. V. Whitcomb, 183 A. 6, 121 
Conn. 32. 

Del.—South Atlantic S. S. Co. of 
Delaware v. Munkacsy, 187 A. 600, 

7 W.W.Harr. 680, certiorari denied 
67 S.Ct. 283, 299 XJ.S. 607, 81 L.Ed. 
448. 

Qa.—Guthrle v. Harper, 146 S.E. 320, 
167 Ga. 6S“8—^Henderson v. James, 
139 S.E. 34, 164 Ga. 575—Wilson- 
Weesner-Wilkinson Co. v. Collier, 

8 S.E.2d 171, 62 Ga.App. 457. 

111.—^Nagle V. Schnadt, 136 111.App. 
417. 

lowa.—In re Work’s Bstate, 233 N.W. 
28, 212 lowa 31. 

Ky.—Polley v. Cline’s Ex’r, 93 S.W.2d 
363, 263 Ky. 659—^Pioneer Coal Co. 
V. Polly, 271 S.W. 692, 208 Ky. 648. 
Md.—^De Crette v. Mohler, 127 A. 639, 
147 Md. 108. 

Minn.—James v. Warter, 194 N.W. 
764, 166 Minn. 247. 

Miss.—McCarly v. Love, 110 So. 796, 
145 Miss. 330. 

N.C.—Owens v. Blackwood Lumber 
Co., 193 S.E, 219, 212 N.C. 133— 
Brown v. Town of Hillsboro, 117 
S.E. 41, 186 N.C. 368. 

N.D.—^Parraers’ Elevator Co. of Wil- 
liston V. Well, 180 N,W.,23, 46 N.D. 
602. 

Ohio.—Dinnle v. Schiele, 22 N.E.2a 
917, 61 Ohio App. 611. 

Pa.—^Wllliam Schuette & Co. v. 
Swank, 109 A. 681, 266 Pa. 676. j 
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|Tex.—Abeel v. Weil, 283 S.W. 769, 
116 Tex. 490—^Asklns, Inc. v. 
Sparks, Clv.App., 56 S.W.2d 279, 
error refused—Martlni v. Power 
Banking Co., Civ.App., 33 S.W.2d 
466, error dismissed—^Kveton v. 
Keding, Civ.App., 286 S.W. 673. 
Wash.—In re Zlmmerli’s Bstate, 298 
P. 326, 162 Wash. 243. 

22 C.J. p 624 note 18, p 943 note 43, 
Resemblance between: 

Several picces of typewriting see 
supra § 516 £u 

Signatures by mark see supra § 
616 b. 

Effect of statute 

The rule is not changed by a stat¬ 
ute permitting specimens of hand- 
writmg or sigrnature of a person, 
made before suit and admitted or 
proved to be genuine to be used for 
purpose of comparison.—Charvat v. 
Gildemeister, 192 N.W. 674, 222 Mlch. 
286. 

64. Slgruature aiilxed with an.other’8 
ald 

Where witness to a purported will 
testlfied that she assisted testatrix 
in maklng her signature by guiding 
her hand, the opinion of nonexpert 
witnesses that from their familiarity 
with testatrix’s handwriting the sig¬ 
nature was her genuine signature 
was inadmissible, In vlew of the ab- 
normal conditions showing that the 
signature, if made by testatrix, waa 
not ‘in her usual and accustomed 
handwriting.—McClure v. Redman, 
107 A. 26, 263 Pa. 405. 
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a particular writing*, it must be'proved that the wit- 
ness is acquainted with the handwriting of the sup- 
posed writer o£ the document in question,55 and 
proof of this fact is sufficient to warrant reception 
of his testimony,56 although he is not skilled in mat- 
ters of handwriting.57 

Qualification acquired in any proper way renders 
the witness competent, although differences in op- 
portunities for observation or in study of the sub- 
ject may affect the relative weight of the opimons 
of different witnesses.®® A claim to knowledge of 
the handwriting is prima facie sufficient to show 
qualification,^® but the fact of knowledge may ap- 
pear otherwise than by the assertion of such a 
claim. It has been held, however, that a disclaim- 
er of knowledge renders the witness incompetent.^i 
The basis of the witness' knowledge may be devel- 

oped on cross-examination.^2 


Where it is claimed that a document is forgcd, 
a witness acquainted with the handwriting of the 
alleged forger may testify that it is in his writing, 
although he is not also acquainted with the hand¬ 
writing of the person whose instrument it purports 
to be.®^ 

lUitcracy of witness. Illiteracy of the witness, 
although it necessarily affects the weight of his tes- 
timony, does not render him incompetent.®^ 

(2) Seeing Person Write 

A witness whose knowledge of a person's handwrit¬ 
ing was derived from having seen such person write 
may state an opinion as to whether a particular docu¬ 
ment was written by such person. 

A witness whose knowledge as to the handwrit¬ 
ing of a person was derived from having secn such 
person write may state an inferencc, formed from 
the Standard thus created in his mind, as to wheth- 


S5. Ky.—^Polley v. Chne's Bx*r, 93 
S.W.2d 863, 263 Ky. 669—Sutlon v. 
Russeirs Ex'r, 33 S.W.2d 629, 236 
Ky. 636—Pioneer Coal Co. v. Polly, 
271 S.W. 692, 208 Ky. 648. 

Okl.—^Miller v. Thompson, 151 P. 192, 
60 Okl. 643—Archer v. U. S., 60 
P. 268, 9 Okl. 669. 

Va*—Adams v. Rlstine, 122 S.E. 126, 
.138 Ya. 273, 31 A.L.R. 1413. 

22 C.J. p 624 note 19. 

PresnmptloiL of acanalxitaiice 

“Such acquaintance is not pre- 
sumed, but must be shown by evl- 
dence.“—Abeel v. Weil, 283 S.W. 769, 
771, 116 Tex, 490. 

Bnrdeai of proof Is on party oifer- 
iiLg witness’ testimony.—^Abeel v. 
Weil, supra. 

Dctennixiatlon of competeuoy 

Competency of nonexpert witness 
to testify as to handwriting is pre- 
limlnary fact for determination of 
trial court. 

Pa.—^Ligo V. Dodson, 161 A. 694, 301 
Pa. 124. 

Vt.—^Andrews v. AJdrich, 168 A. 676, 
104 Vt. 236. 

Xnowledflre shown 

Yt—^In re Barron*s Bstate, 106 A. 
266, 92 Yt. 460. 

Knowledge not shown 

N.C.—^Amdt V. Jefferson Standard 
Life Ins. Co., 97 S.E. 631, 176 N.C. 
652. 

Yt.—Andrews v. Aldrich, 168 A. 676, 
104 YL 236. 

22 C.J. p 624 note 19 [e]. 

Knowledge llmlted to signature 
Witness knowing testator’s signa¬ 
ture, but not familiar with his hand¬ 
writing, could not glve opinion as to 
wiU being in his handwriting.—^Baker 
V. Hastis, 110 So. 706, 216 Ala. 402. 
Paliure to reoognise genuine writing 
Failure of witness testlfying that 
he knew testator's handwriting to 
recognixe genuine plece of testator’s 


.writing Impaired value of his testi¬ 
mony, but dld not render it inadmis- 
sible.—Stone v. Stone, 93 S.W.2d 617, 
263 Ky. 732. 

56, Ga.—^Wilson-Weesner-Wilkinson 
Co. V. Collier, 8 S.B.2d 171, 62 Ga. 
App. 467. 

Tex.—Tarwater v. Donley County 
State Bank, Civ.App., 277 S.W. 176. 
22 C.J. p 625 note 20. 

57. Conn —^Phoenix State Bank & 
Trust Co. V. Whitcomb, 183 A. 6, 
121 Conn. 32. 

Ga,—Bennett v. Cox, 146 S.E. 836, 
167 Ga. 843. 

Kan,—Burns v. Clark, 186 P. 27, 105 
Kan. 464. 

Miss.—MeCarty v. Love, 110 So. 796, 
146 Miss. 330. 

Tex.—^Burton v. Lowry, Civ.App., 77 
S.W,2d 1069—Lalham v. Houston 
Land & Trust Co., Civ.App., 62 S. 
W.2d 619, error dismissed—^Askins, 
Inc. V. Sparks, Civ.App., 56 S.W. 
2d 279, error refused—Tarwater v. 
Donley County State Bank, Civ. 
App., 277 S.W. 176. 

22 C.J. p 626 note 21. 

Xiack of skill as alfeoting weight 
Lack of skill goes merely to the 
weight of the witness’ testimony.— 
Prank v. Berry, 103 N.W. 358, 128 
lowa 223. 

Weight of opinion evidence see infra 
§S 567-672. 

56* Ala.—Hughes v. Holsclaw, 148 
So. 664, 226 Ala. 374. 
lowa.—^McColl V. Jordan, 206 N.W. 
838, 200 lowa 961. 

Wash.—In re Zimmerli’s Bstate, 298 
P. 326, 162 Wash. 243. 

22 C.J. p 626 note 27. 

Exteut of knowledge as ooutrolUng 
“On the Question of admissiblllty, 
the extent of the knowledge of the 
witness is not controlling. However 
limited it may be, he is entitied to 
express his opinion. Meagerness of 
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knowledge or limitatlon of opportuni- 
ty goes only to the weiglit of the 
evidence.”—Johnston v. Ht*o, lOO S.K. 
486, 489, 84 W.Va. 532, 7 A.L.H. 252. 
Particular sotiatters alTecting weight 
only 

(1) That witne.ss’ knowledgt* of 
handwriting of .supposed \vrit**r of 
document in question was linnted to 
certain document.^.—Kovereign Camp, 
W. O. W. V. Graham, 107 So. 9«, 2H 
Ala. 239. 

(2) That witness wa.s only Uftetm 

yoars of age when siippost^d writer 
of questioned document <!li»s 

V. Schildbach, 176 N.K. 66, 344 III. 
23. 

59. Ga.—Wilson-Weesner-Wiikinson 
Co. V. Collier, 8 K.W.2d 171, 62 Ga. 
App. 457. 

22 C.J. p 625 note 23, 

60. in.—Riggs V. Powell, 46 III.App. 
75, afflrmed 32 N.K. 482, 142 IU. 
453. 

61. Aln.—Baker v. ICastis, 110 So. 
705, 215 Ala. 402. 

22 C.J. p 625 note 25. 

Eisolalmer of absolute knowlodga of 
signature 

A witness, who ti‘stlfU‘s he has 
seen a person write and knows his 
handwriting. nmy give his «pinion 
that signature is that of .such per¬ 
son, although witness di.selalms ab¬ 
solute knowledge of hl.s signatur»*.— 
Huckaby v. MeConnon & Co.. ir*5 So. 
886, 213 Ala. 631. 

62^ Colo.—Hmchman v. Keener, 38 
P. 611, 5 Colo.App. 300. 

22 C.J. p 625 noto 20. 
Cross-exomination of ordinary wit¬ 
ness statlng opinion see infra 8 
648. 

63, Ya.—Brown v. Hali, 7 S.K. 182, 
86 Ya. 146. 

64i, Ky.—Pioneer Coal Co. v, Polly, 
271 S.W. 692, 208 Ky. 648. 

22 C.J. p 625 note 28. 
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er or not a particular document was written by such 
person.®^ The witness may be qualified, although 
he saw the person write on only a single occasion,®® 
and then only his name,®7 a mark,®® a cipher let- 
ter,®® or the document in question.*^® 

The mere fact of having seen the person in 
question write, however, is not sufficient to qualify 
a witness who does not profess to have any knowl- 
edge of the writing of such person.^l 

Necessity of having seen person write. To render 
a witness competent, it is not essential that he 
should have seen the person in question write 

(3) Receipt of Documents 

The ordinary witness may testify on the subject of 
a person'8 handwriting from a mental Standard created 
by the receipt of documents from such person. 

The ordinary witness is permitted to testify on 
the subject of a personas handwriting from a mental 
Standard created by the receipt of letters or other 


documents from such person,*^® even though he 
never has seen such person.74 

The genuineness of the documents received by 
the witness must be established the mere receipt 
of writings is not evidence that they are in the 
handwriting of the person from whom they come.*^® 
An admission, acquiescence, or equivalent action, 
on the point, by the person whose handwriting is 
in question will be sufficient,"^7 and if the documents 
are of a business nature, it will as a rule be a suf¬ 
ficient acquiescence if they have been acted on as 
genuine by the person whose handwriting is in- 
volved,78 although the case is stronger where both 
parties act on the documents constituting the stand- 
ard.79 Action by the receiver not shared by, or 
communicated to, the person whose handwriting the 
document received purports to bear does not fur- 
nish the requisite proof.®® 

The operation of the foregoing administrative 


65. U.S.—In re Goldbergr, aC.A.N. 
T., 91 F.2d 996. 

Ala.—Huckaby v. McConnon & Co., 
105 So. 886, 213 Ala. 631-—Ameri¬ 
can Trust & Savings Bank v. Mon¬ 
tano, 89 So. 899, 18 Ala.App. 136, 
certiorari denled Montano v. Amer¬ 
ican Trust & Savlngs Bank, 89 So. 
923, 206 Ala. 700. 

Conn.—Phoenix State Bank & Trust 
Co. V. Whitcomb, 183 A. 5, 121 
Conn. 32. 

IU.—^First Galesburg Nat. Bank & 
Trust Co. V. Federal Reserve Bank 
of Chlcago, 15 N.B.2d 337, 295 111. 
App. 524. 

Ky.—Pioneer Coal Co. v. Polly, 271 
S.W. 592, 208 Ky. 648—Bates v. 
Hogg. 261 S.W. 620, 199 Ky. 466. 

N.T.—Ely V. Stone, 17 N.T.S.2d 266, 
173 Misc. 117. 

N.C.—Owens v. Blackwood Lumber 
Co., 193 S.B. 219, 212 N.C. 133-— 
Brown v. Town of Hillsboro, 117 
S.E. 41, 186 N.C. 368. 

Tex.—Latham v. Houston Land & 
Trust Co., Civ.App., 62 S.'W*.2d 619, 
error dismissed—Tarwater v. Don- 
ley County State Bank, Civ.App., 
277 S.W. 176—JofCre v. Mynatt, Civ. 
App., 240 S.W. 319. 

W.Va.—Poole v. Beller, 140 S.E. 634, 
104 W.Va. 647, 68 A.L.R. 207. 

22 C.J. p 625 note 32, p 626 notes 33, 
34. 

Speolmens not produoed 

It is not material that the witness 

is basing his evidence on specimens 

of handwriting not produced. 

N.T.—Bruyn v. Russell, 4 N.Y.S. 784, 
62 Hun 17. 

Tex.—Pitts V. Thompson, Civ.App., 
71 S.W.2d 368, error dismissed. 

66. Tex.—Pitts ' V. Thompson, Civ., 


App., 71 S.W.2d 368, error dis¬ 
missed. 

22 C.J. p 626 note 35. 

67. Tex.—^Pitts V. Thompson, Civ. 
App., 71 S.W.2d 368, error dis¬ 
missed. 

Vt.—^Andrews v. Aldrich, 168 A. 676, 
104 Vt. 235—Redding v. Redding’s 
Estate, 38 A. 230. 69 Vt. 600. 

22 C.J. p 626 note 36. 

68. Ala.—Strong v. Brewer, 17 Ala. 
706. 

69. Mass.—Commonwealth v. Nefus, 
135 Mass. 533. 

70. 111.—Woodford v. McClenahan, 9 

111 . 86 . 

71. 111.—Pate V. People, 8 111. 644. 
22 C.J. p 627 note 41. 

72. Conn.—^Phcnnix State Bank & 
Trust Co. V. Whitcomb, 183 A. 5, 
121 Conn. 32. 

Ky.—Stone v. Stone, 93 S.W.2d 617, 
263 Ky. 732—Bates v. Hogg, 251 
S.W. 620, 199 Ky. 465. 

Miss.—^Western Union Telegraph Co. 
V. Goodman, 146 So. 128, 166 Miss. 
782. 

Tex.—^Askins, Inc., v. Sparks, Civ. 

App., 66 S.W.2d 279, error refused. 
22 C.J. p 627 note 42. 

In Fennsylvanla 

(1) The text rule has been fol- 
lowed.—Sgro v. Stuyvesant Ins. Co., 
1 A.2d 654, 132 Pa.Super. 444. 

(2) However, it has been held that 
one is not acquaJnted with the hand¬ 
writing of a person unless he has 
seen that person write.—Popalis v. 
Yanchura, 173 A. 743, 114 Pa.Super. 
204. 

Ta, Ala.—^Hendrix v. Pique, 186 So. 
390, 396, 237 Aia'. 49, citing Cor¬ 
pus Juris—Gilliland v. Dobbs, 174 
So. 784, 234 Ala. 364. - • ^ 

2ii: 


Conn.—^Phoenix State Bank & Trust 
Co. V. Whitcomb, 183 A. 6, 121 
Conn. 32. 

Ky.—Stone v. Stone, 93 S.W.2d 617, 
263 Ky. 732. 

N.T.—Ely V. Stone, 17 N.Y.S.2d 266, 
173 Misc. 117. 

Pa.—Sgro V. Stuyvesant Ins. Co., 1 
A.2d 664, 132 Pa.Super. 444. 

Vt.—^Andrews v. Aldrich, 168 A. 676, 
104 Vt. 236—Redding v. Reddingr^s 
Estate, 38 A- 230, 69 Vt. 600. 

W.Va.—Poole v. Beller, 140 S.E. 634, 
104 W.Va 647, 68 A.L.R. 207. 

22 C.J. p 627 note 43. 

Froduotion of letters or doonments 
Such letters or documents need not 

be produced, although thelr produc- 

tion may add to the credibility of 

the witness’ testimony.—Stone v. 

Stone, 93 S.W.2d 617, 263 Ky. 732. 

74. Miss.—Western Union Telegraph 
Co. V. Goodman, 146 So. 128, 166 
Miss. 782. 

75. N.Y.—^Dunklin * v. RIegelmann, 
166 N.Y.S. 661. 

22 C.J. p 627 notes 44, 46. 

76. W.Va—Flowers v. Fletcher, 20 
S.E. 870, 40 W.Va 103. 

22 C.J. p 628 note 49. 

77. W.Va.—Poole v. Beller, 140 S. 
E. 634, 1.04 W.Va 647, 68 A.L.R. 
207. 

22 C.J. p 627 note 46. 

78. Neb.—Violet v. Rose, 58 N.W. 
216, 39 Neb. 660. 

22 C.j; p"627 note 47. 

79. Miss.—^Western Union Telegraph 
Co. V. Goodman, 146 So. 128, 166 
•Miss. 782. 

22 C.J. p 628 note 48. 

80. N.Y.—Cunningham v. Hudson. 
River Bank, 21 Wend. 657. 

22 C.J. p 628 note 50. 
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rules as to the qualification of witnesses in this 
connection is illustrated in the course of ordinary 
business correspondence.®^ A letter which purports 
to come from a person in reply to a letter previous- 
ly sent him, although from a different post office 
than the one to which the original letter was ad- 
dressed,^2 Js regarded as sufficiently acknowledged, 
by the person originally addressed, as his genuine 
handwriting.83 However, a person who has re- 
ceived a letter purporting 'to come from a certain 
person and has answered it and has since received 
no reply to the answer is not competent to pro ve 
the handwriting of' the person from whom the orig¬ 
inal letter purported to come.^^ 

It is not indispensable that the witness should 
be the individual to whom the letters received were 
addressed; the essential requisite is that the disput- 
ed writing should be tested by its resemblance to a 
document in the genuineness of which the alleged 
writer has acquiesced.^S Any person through whose 
hands the documents indorsed by the alleged writ¬ 
er as authentic have passed, as for instance a clerk, 
may testify,86 and the qualification has even been 
extended to any person, although neither the receiv- 
er of the documents nor associated' in business with 
him, provided he has seen such acknowledged docu¬ 
ments, and thereby become familiar with the hand¬ 
writing, although there is authority for a refusal 
to extend the rule this far.88 An unskilled witness 
cannot testify from a Standard created by the re- 
ceipt of documents said by persons other ,than the 
alleged writer to be genuine^^ or by seeing docu- i 


ments which are partly genuine and partiy forged.^O 
(4) Other Experience 

A witness, who In the course of officiai business or 
In any other way has acquired by experience a knowl- 
edge of a personas handwriting, may state his opinion as 
to whether a particular writing was made by such per¬ 
son. 

While it has been stated in gencral ternis that 
an unskilled observer w'ho has ne ver seen the in¬ 
dividual write or corresponded with him is not 
competent to testify as to his handwriting,such 
a rule is not invariably applicd, but on the contrary 
it has been held that a witness who has, in the 
course of official business^- or in any other way, ^3 
acquired by experience a knowledge of a personas 
handwriting which in the opinion of the judge 
makes it probable that he can draw a reasonable 
inference as to the genuineness of the writing in 
question from the mental Standard so created which 
is calculated to aid the jury, may state the inference 
which he has formed. Thus a witness may be 
deemed sufficiently qualified if he has acquired 
knowledge of the handwriting of the person in ques¬ 
tion by having seen writings of such person adniit- 
ted by him to be his, or with his knowledge acted 
on as his, or so adopted into the ordinary business 
of life as to create a reasonable presumption of 
genuineness.^^ 

(5) Time or Purpose of Acquiring Knowl¬ 
edge 

Opdlnaplly the time when a vWtnese acquired krjowl- 


81. Me.—^Page v. Homans, 14 Me. 
478. 

88. Neb.—Violet v. Kose, 68 N.W. 
216, 39 Neb. 660. 

83. Vt,—Andrews v. Aldrlch, 168 A. 
676. 104 Vt. 236—Reddlng v. Red- 
ding^s Estate, 38 A 230. 69 Vt 600. 

22 C.J. p 628 note 63. 

84. lowa.—Weblf v. Mauro, Morr. 
329. 

8B. Vt.—^Andrews v. Aldrlcb, 168 A 
676, 104 Vt 236--Redding v. Red- 
dlng’s Estate, 38 A 230, 69 Vt. 
600. 

22 O.J*. p 628 note 66. 

88. W.Va.—Johnston v. Bee, 100 S. 

B. 486, 84 W.Va. 632, 7 AL.R. 262, 
22 C.jr. p 628 note 66. 

87- Vt.—^Andrews v. Aldrlch, 168 A. ^ 
676, 104 Vt 236—Reddin» v. Red- 
dlng’s Estate, 38 A 230, 69 Vt. 500. 
22 C.J. p 628 note 67. 

Family oorreapondexioe 
(1) In case of correspondence In 
the family on family affaJrs, any 
member of the recelving family ac- 
qualnted with the facts may testi¬ 
fy from a Standard formed by the 


receipt of such letters or other doc¬ 
uments, acted on by all concerned.— 
Tuttle V. Rainey, 4 S.B. 475, 98 N.C. 
513. 

(2) Grandchildren who have ob- 
talned their knowledge of their 
grandmother’s handwriting only by 
Inspection and repeated readings of 
her letters to their mother, preserved 
by family for a long time, are qual- 
ifled to testify to their opinions as to 
genuineness of grandmother's signa¬ 
ture.—Johnston v. Bee, 100 S.E. 486, 
84 W.Va. 632, 7 AIi.R, 262. 

88. pa.—Philadelphia & West Ches- 
ter R. Co. v, Hickman, 2$ Pa. 318. 

22 C.J. p 628 note 68. 

89. N.J.—Goldsmith v. Bane, 8 N.J. 
Liaw 87. 

90. Mass.—Brigham v. Peters, 1 
Gray 139. 

91. Ga.—-Gress Lumber Co. v. Geor- 
gia Pine Shingle Co., 48 S.B. 116, 
120 Ga, 751. 

22 C.J. p 628 note 61. 

92. U.S.—Rogers V. Rltter, Cal., 12 
Wall. 317, 20 Ii.Ed. 417. 

22 C.J. p 628 note 62. 
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93. Conn.—T»h«*nix Stat»* IJank & 
Trust Co. V. Whtloomb, 1S3 A. S. 
121 Oonn. 32. 

22 C.J. p 628 not** 63, p 629 note» 04- 

66 . 

94. Ky.—Hato» v, Hogg, Sal 

620, 199 Ky. 465—Kiu* v. Tayh*r, 
83 Ky. 269. 

Tex.—Latham v. lIouHton I/i«d & 
Trust Co., Clv.App,, 62 -S.W.LM 519. 
error dismlssed—Askln». ltu\, v. 
Sparks, Clv.App., 56 SAV.sd 279. 
error refus<*d. 

W.Va.—Poole v. Beller, 140 S.K, 534, 
104 W.Va. 547, 68 A,L.rt. 207— 
Johnston v. Bee, lOO S.B. 486, 84 
W.Va. 632, 7 A.L.U. 252. 

22 C.J. p 628 note 63. 

Aoqnlsltioix of knowledge 

(1) Knowledge may he acquiri*d 
by paying out money on Ihe signa¬ 
ture of the person in question.— 
Glbson V. Mailhebuau, 274 P. 666, 
96 Cal.App. 455. 

(2) Knowledge may be obtained by 
seeing signature on note» and mort- 
gages in ordinary oourae of busi¬ 
ness.—Ingebrightsen V. Hatcher, 288 
B. 1023, 87 Mont. 482. 
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edge of a personas hancfwritfng does not alTeet his com- 
petency except, In some Jurisdictions, when knowledge 
Is acquired after the controversy arose. Wltnesses ac- 
quirlng .thelr knowledge for the express purpose of tes- 
tifylng are usually held Incompetent. 

The competency of a witness is not affected by 
the length of time which has elapsed* since he saw 
the person in question write,^® or by the fact that 
his knowledge of the handwriting of the person 
in question was not acquired until after the instru- 
ment in consideration was written,S6 although these 
matters are proper for consideration as bearing on 
the weight to be accorded to his testimony.^7 While 
it has been held that the mere fact that the wit¬ 
ness acquired his knowledge of the personas hand¬ 
writing after the controversy arose goes to the 
weight and not to the competency of his evidence,98 
there is authority for the view that it must aflSrma- 
tively appear that the knowledge or Standard of 
comparison was acquired before any dispute arose.^^ 

Purpose of acquiring knowledge, Nonexpert wit- 
nesses who have acquired their knowledge of the 
handwriting of the person whose signature is dis- 
puted, for the express purpose of enabling them to 
testify, are usually held incompetent,^ although it 
has been considered, that the mere fact that the 
witness induced the party to write for the purpose 
of obtaining a knowledge of his handwriting will 
not render him incompetent where the writer had 
no motive for disguising the handwriting.2 

c. Fom of Statement 

In testifying as to handwriting certainty of state¬ 
ment is not essentiai, and whlle the witness may be re- 
qulred to state reasons for his opinion, he cannot be 
called on to pass on the genulneness of a writlng other 
than the one in dispute. 


In testifying as to handwriting, certainty of 
statement is not essential.3 If the witness testifies 
to a belief,^ an impression,® an opinion,® pr even 
a thought,*^ or States that he perceives a resem- 
blance,® his statement may be allowed to go to the 
jury, although he declines to swear positively with 
respect to the matter.® The witness must, however, 
direct his statement to whether or not the person 
claimed to have written the document.in question 
did actually do so,^^ and if he cannot or will not 
state an inference one way or the other his testi- 
mony cannot aid the jury and should be rejected.^^ 

The witness may be required to state the reasons 
for his opinion,i2 but he cannot be called on to pass 
on the genuineness of a writing other than the one 
in controversy,13 or to pick out from a number of 
signatur es those which he regards as genuine;!^ 
nor is it permissible to present imitated signatures 
to him to test his opinion.l® If such improper tests 
are put to him, his answer cannot be shown to be 
incorrect.i® 

d. Comparison of Handwriting 

To refresh his memory an ordinary witness may 
compare the disputed writlng wIth other wrltlngs proved 
or admitted to be genuine. 

While ordinarily, as appears in § 615 infra, a 
nonexpert witness is not permitted to express an 
opinion as to handwriting based on a comparison of 
the document in question with writings of the per¬ 
son claimed to have written such documents, which 
other writings are admitted or proved to be genu¬ 
ine, he may compare the disputed writing with oth¬ 
er writings proved or admitted to be genuine to 
refresh his memory,!^ and if he is then able to tes- 


95. N.T.—Willson v. Betts, 4 Den. 

201 . 

22 C.J. P 629 note 76. 

96. Pa.—Steel v. Snyder, 144 A. 912, 
295 Pa. 120. 

22 C.J. p 629 note 77. p 943 note 43 
[b]. 

97. Pa.—Wilson v. Van Beer, 17 A. 
1097, 127 Pa. 371, 14 Am.S.K. 854 

22 C.J. P 629 notes 76, 77. 

98. Mass.—Keith v. Lothrop, 10 
Cush. 453. 

N.C.—Ratliff v. Ratliff, 42 S.E. 887, 
131 N.C. 425, 63 L.R.A. 963. 

99. 111.—Union County Tp. 13 v. 
Misenhelmer, 78 111. 22. 

22 C.J. p 629 note 80. 

1. Pa.—Reese y. Reese, 90 Pa. 89, 
35 Am.R. 634. * 

22 C.J. p 630 note 81. 

2. Ga.—Reid v. State, 20 Ga. 681. 

22 C.J. p 630 note 82. 

3. ,Ga.—Borders v. Maeon, 89 S.E. 
461, 18 Ga.App. 333. 


N.Y.—Stevens v. Seibold, 6 N.T.St. 
258. 

4. lowa.—Schram v. Johnson, 226 N. 
W. 369, 208 lowa 222. 

22 C.J. p 630 note 84. 

5. Me.—^Hopklns v. Megquire, 36 Me. 
78. 

22 C.J, P 630 note 85. 

6. lowa.—Schram v. Johnson, 226 
N.W. 869, 208 lowa 222. 

22 C.J. P 630 note 86. 

7. Cal.—^People v. Bidleman, 38 P. 
602, 104 Cal. 608. 

& Pa.—Shitler v. Bremer, 23 Pa. 
413. 

22 C.J. p 630 note 88. 

Contra Schram v. Johnson, 225 N.W. 
369, 208 lowa 222. 

9. Mass,—Commonwealth v. .. An¬ 
drews, 8 N.E. 643, 143 Mass. 23. 

22 C.J. P 630 note 89. 

10. Va.—^Burress v. Commonwealth, 
27 Gratt. 934, 68 Va. 934. 

22 C.J. p 630 note 90. 
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11. N.T.—Earrell v. Manhattan R. 
Co., 82 N.Y.S. 334, 83 App.Div. 393, 
afflrmed 70 N.E. 1098, 178 N.Y. 696. 

22 C.J. p 630 note 91. 

12. Ky.—Kendall v. Collier, 30 S.W. 
1002, 97 Ky. 446, 17 Ky.L. 337. 

22 C.J. p 630 note 92. 

13. Mich.—^Howard v, Patrlck, 5 N. 
W. 84, 43 Mich. 121. 

22 C.J. p 630 note 93. 

14. U.S.—^McArthur v. Citizens' 
Bank of Norfolk, N.C., 223 F. 1004, 
139 C.C.A. 380. 

Vt.—^Wilminffton Sav. Bank v. Waste, 
67 A. 241, 76 Vt. 331. 

15. Ky.—^Andrews v. Hayden, 11 S. 
W. 428, 88 Ky. 456, 10 Ky.L. 1049. 

22 C.J. p 630 note 95. 

16. N.Y.—Van Wyck v. Mcintosh, 14 
N.Y. 439. 

22 C.J. p 630 note 96. 

17. Mont—^In re Miller's Bstate, 229 
P. 851, 71 Mont. 330, cltinfir Ctorpiis 
Jnzls. 

22 C.J. p 630 note 98. 
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tify from his memory, as refreshed, his statement 
may be received.1® Such a comparison may also be 
permitted in corroboration or substantiation of the 
witness’ testimony.i^ 

§ 517. OtherMatters 

a. In general 

b. Necessity 

c. Sound 

d. Sufficiency 

e. Utility 

a. In General 

An ordFnary wltness of suitable experlence may be 
permitted to state an opfnion on questlons Involving 
climate, odors, weather, and other matters. 

In addition to the matters considered in §§ 485- 
516 supra, an ordinary witness of suitable experi- 
ence has been permitted to give his opinion as to 
other matters where the facts on which his opinion 
is based are stated, so far as practicable,^® and the 
subject matter is not one calling for expert testi- 
mony.2i Thus he has been permitted to state an in- 


ference on questions involving odors ,22 climate,23 
weather,24 and other particular matters considered 
in the following subdivisions of this section. 

b. Necessity 

A wltness of adequate knowledge and experlence may 
be permitted to state his opinion on varlous questlons 
involving necessity. 

A witness of adequate knowledge and expcrience 
may be permitted to state whether certain acts,25 
articles,26 or services27 were, or will be, necessary, 
or whether a given condition was necessary to a 
given resuit,28 or is shown by a resuit to have oc- 
curred necessarily in a particular way.28 

c. Sornid 

A wltness may be permitted to state his opinion on 
varlous questions Involving sound. 

A witness may characterize a sound as faint, 
loud, and the like, and state the direction from 
which it appeared to come,80 or state the cause,8i 
emotion,82 or mental state83 from which he infers 
it to have arisen. The witness may also character- 


X8, Pa.—^McNair r. Commonwealth, 

26 Pa. 388. 

Ya.—Redford v. Peggy, 6 Rand. 316. 

27 Va. 316. 

19'. Ind.—Clark v. Wyatt, 16 Ind. 

271, 77 Am.D. 90. 

22 C.J. p 631 note 1. 

20. Ga.—Central of Georgia Ry. Co. 
V. Keating, 165 S.E. 873. 45 Ga. 
App. 811, reversed on other grounds 
170 S.E. 493, 177 Ga. 346, con- 
formed to mandate 170 S.B. 497, 47 
Ga.App. 336. 

Kan.—Smith v. Boyde, 232 P. 870, 
117 Kan. 619. 

Tex.—Johnson v. Frost, Civ.App., 229 
S.W. 658. 

Stating facts on which opinion based 
see supra § 486. 

Other partionlar matters 

(1) Capacity of certain machlnery 
and canal to furnish water.—Wort- 
man v. Toung, Tex.Civ.App., 221 S. 
W. 660, reversed on other grounds, 
Com.App., 236 S.W. 659. 

(2) Condition of road.—Granger 
V. National Convoy & Trucking Co., 7 
S.E.2d 915, 62 Ga.App. 294. 

(3) Nature and condition of inani¬ 
mate object.—^Vortriede v. St. Louis 
Public Service Co., Mo.App., 68 S.W. 
2d 492. 

(4) The skidding of a motorcycle. 
—Rice V. Shenk, 143 A. 231, 293 Pa. 
524. 

(6) Tendency of floor joists and 
'flooring in collapsing buildlng to 
break fall of merchandise therein.— 
Atlantic Mut, Pir-e Ins. Co. v. Pniitt, 
8 S.E.2d 427, 62 Ga.App. 466. 

(6) Whether a • particular person 
was the employee of another.—Gay 
V. Smith, 181 S.E.'''129, 61 Ga.Ai^p. 616. 


(7) Testlmony of individual mem- 
bers of public, of retailers, and of 
salesmen, is admissible, although sel- 
dom of controlling weight in deter- 
mlnlng whether public has come to 
recognize particular person or his 
goods, and whether nght to enjoy 
such public recognitlon has been vio- 
lated.—Premier-Pabst Corporation v. 
Blm City Brewing Co., D.C.Conn., 9 
P.Supp. 764, 

(8) In action on policy covering 
accidental death, nonexperl testi- 
mony that damage to wagon in which 
deceased suffered fall was frcsh 
break is competent.—^Llfe & Casualty 
Co, of Tennessee v. Gream, 68 S.W. 
2d 402, 262 Ky. 801. 

Effeot of wlnd oa. gate 

One familiar with the condition of 
a gate may teslify as to the effcct of 
wind on it.—Chicago, etc., R, Co. v. 
Truilt, 68 Ill.App. 76. 

Opinion not restlng on snffloient 
basis of faot will he rejected.—^Wich- 
ita Falis, R. & F. W. Ry. Co. v. 
Cooper, Tex.Civ.App., 235 S.W. 927. 

Opinion relating to mental and 
xnoral status of witness is properly 
rejected.—Louis Pizitz Dry Goods Co. 
V. House of Van Praag, 121 So. 701, 
219 Ala. 183. 

21. Questlon whether waters from 
creek eomitted disease gexms is one 
for expert, not lay, testimony.—Bow- 
ie Sewerage Co. v. Chandler, TexCiv. 
App., 138 S.W,2d 585, error dismissed, 
Judgment correct. 

22. Emission of offensive odors from 
oreek 

The testimony may relate to 
whether or not offensive odors were 


emitted from a particular f*ret*k and 
could be smelled by certain p*»r»onK 
living near it.—Howit* Sewerage Co. 
V. Chandler, Tex.Clv.App., 13K S.W. 
2d 686, error dismissed, Judgment 
correct. 

23. lowa.—Peterson v. M(^Manus, 
172 N.W. 460, 1K7 lowa 522. 

24. Esctraordlxuucy storm 

A witness may be a.Hketl whether 
a storm was extrat>rdinnry nfter he 
has testifled to f<n‘ts imlteatlng that 
such was its character,—Thompstm 
V. Illinois Cent. R. Co., 158 N.W. 676, 
177 lowa 328. 

25. Mlch.—Storrie \\ Grand Trunk 
EI. Co., 96 N.W. 569, l.'J4 Mieh. 297. 

22 C.J. p 617 note 7. 

26. lowa.—Baker v. Oughttm. 106 
N.W. 272. 130 lowa 35. 

32 C.J. p 617 note 8. 

27. Cal.—Martin v, Southern I‘ae. 
Co., 62 P. 515, 130 Cal. 285. 

22 C.J. p 617 note 9. 

28. Fla.—Jones v, State, 32 Si». 793,. 
44 Fla. 74. 

22 C.J. p 617 note 12 fa]. 

29. I^.—State V. Williams, 35 So. 
521. 111 La. 205. 

22 aj. p 617 note 11. 

30. N.H,—State v. ShinlK>rn. 46 N. 
H. 407, 8« Am.P. 224. 

31. Mo.—Pinsbaeher v. St. Louis 
Transit Co„ 82 S.W. 546, lOs Mo, 
App. 1. 

22 C.J. p 631 note 3* 

32. Tex.—Logan v. State. Cr., 53 
S.W. 694. 

22 C.J. p 631 note 4. 

33. Bistress 

S.C.—State V. Taylor, 36 S.B. 729. 67 
S.C. 483, 76 Am.S.R, 676. 
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ize a sound by stating that it had a resemblance 
to other soiinds,^^ or he may state whether it 
seemed to have been made inside or outside of a 
house.35 A witness has been permitted to illustrate, 
by his tone in testi fying^, the tone which he stated 
that he used on a certain occasion.3® 

The testimony cannot be received unless the wit¬ 
ness is shown to be competent to draw the inference 
which he assumes to state.37 

d. Sufficiency 

In a proper case a witness may state his opinlon on 
a question involving sufficiency. 

An ordinary witness who is shown to have had 
suitable opportunities for observationes and to have 
improved them^e may be permitted to state his in¬ 
ference as to the sufficiency or adequacy of means 
to an end^® or provision for an object;^! the suf¬ 
ficiency of light^e or spacej^e or the sufficiency of 


§ 518 

opportunity^^ or time^® for a certain act or occur- 
rence. 

On the other hand, such a statement will be re- 
jected where the necessary facts can be otherwise 
provedj^s where it ‘improperly invades the pro vince 
of the jury,47 or where the subject matter is one 
calling for expert testimony.^s 

e. Utility 

Generally a witness of adequate experience and 
knowledge may state an opinlon on a question involving 
utility, provided the statement does not Invade the 
province of the Jupy. 

Generally a witness of adequate experience and 
knowledge^9 may state his inference as to the util¬ 
ity of certain articles,^® or the suitability of par- 
ticular animals for designated work,®i provided 
such statement does not invade the province of the 

jury.S2 


EVIDENCE 


2. Skclled Witness 


§ 518. In General 

A witness, of speciai knowledge or skili on a subject 


outside of the ordinary reaim of human experience, may 
be permitted to state his inference, from facts observed 
by him, as to matters connected with his speclaity. 


34. Cal.—People v. Chin Hane, 41 P. 
697, 108 Cal. 597. 

22 C.J. p 631 note 6. 

Besemblance generally see supra §5 
515, 516. 

35. Gnusliot 

Cal.—People v. Clarke; 63 P. 138, 130 
Cal. 642. 

36. Mont.—Knuckey v. Butte Elec¬ 
tric R. Co., 122 P. 280, 46 Mont. 
106. 

22 C.J. p 631 note 8. 

37. Ala.—Jones v. State, App., 75 
So. 830. 

22 C.J. p 631 note 9. 

38. Mo.—St. Louis v. McCuUy 
Constr. Co., App., 184 S.W. 939. 

22 C.J. p 631 note 10. 

39. Conn.—Chamberlain v. Platt, 36 
A. 780, 68 Conn. 126. 

40. Ky.—Brooks-Calloway Co. v. 
Carroll, 29 S.W.2d 692, 236 Ky. 41. 

22 C.J. P 631 note 12. 

Svidenoe may relate to 

(1) Inadequacy of a hose to extin- 
guish a flre.—^Exporters’ & Traders’ 
Coznpress & Warehouse Co. v, Shaw, 
•Tex.Civ.App., 20 S.W.2d 248. 

(3) The quantity of explosives re- 
qulred for a particular operation.— 
Brooks-Calloway Co. v. Carroll, 29 
S.W.2d 592, 236 Ky. 41. 

(3) Other, cases see Chlcago & Al¬ 
ton R. Co. V. 0’Brlen, 34 111.App. 
166. 

22 C.J. p 631 note 12 [a]. 

41. Pa.—Campbell v. Wells Bros. 
Co., 100 A. 1060, 266 Pa. 446. 

22' C.J. p 631 note 13. 


.42. Colo.—Colorado Mortg. & Inv. 

Co. V. Rees, 42 P. 42, 21 Colo. 436. 
22 C.J. p 631 note 14. 

43. Ind.—^Brunker v. Cummins, 32 
N.E. 732, 133 Ind. 443. 

22 C.J. p 631 note 15. 

44. Mass.—Jeddrey v. Boston & N. 
St. R Co., 84 N.E. 316, 198 Mass. 
232. 

22 C.J. p 631 note 16. 

45. lowa,—^Horan v. Chlcago, St. P., 
M. & O. R. Co., 66 N.W. 507, 89 
lowa 328. 

22 C.J. p 631 note 17. 

46. Mass.—Campbell v. Russell, 1 N. 
B. 345, 139 Mass. 278. 

47. lowa.—Curi v. Chicago, R. I. & 
P. R. Co., 16 N.W. 69, 19 N.W. 308, 
63 lowa 417, 423. 

22 C.J. P 632 note 19. 

Invaslon of province of jury see su¬ 
pra § 446. 

Jnry oompetent to draw Inference 
Where the jury are just as capa- 
ble of exercismg their judgment on 
the point as the witness, his state¬ 
ment will be rejected.—Sakach v. 
Antonoplos, 148 A. 68, 298 Pa. 130. 
Partloolar statements rejected 

(1) Statement as to sufficiency of 
light.—^Unreln v. Oklahoma Hide Co., 
244 S.W. 924, 295 Mo. 363. 

(2) Statement as to sufficiency of 
steam to wet clothing.—Tash v. St. 
Louls-San Francisco Ry. Co., 76 S.W. 
2d 690, 336 Mo. 1148. 

(3) Opinlon as to sufficiency of 
gate fastenlngs.—^Payne v. Kansas 
City, St. J. & C. B. R. Co., 33 N.W. 
633, 72 lowa 214. 
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48. Sufficiency of plpe for drainage 

In actlon for compensation for 
construction of sewer, court prop¬ 
er ly sustained objection to question, 
‘Tn your Judgment is that pipe there 
as constructed sufficient to drain the 
surface water of the road?’* where 
the witness had not qualifled as an 
expert.—County Com’rs of Hartford 
County V. Bel Air Suburban Improve- 
ment Ass’n of Harford County, 107 
A. 348, 134 Md. 648. 

49. Hand shoveler^B opinlon as to 
maohine shovel 

Hand shovel er having no knowledge 
of, or experience with, machinery 
could not give his opinlon as to the 
suitability of a machine shovel for 
a particular work,—Lake Superior 
Loader Co, v. Huttig Lead & Zlnc 
Co., 264 S.W. 396, 306 Mo. 130. 

60. Mont.—^Lander v. Sheehan, 79 P. 
406, 32 Mont. 25. 

22 C.J. p 632 note 20. 

61. Tex.—^Big Valley Irr.. Co. v. 
Hughes, Civ.App.. 146 S.W. 715. 

52. Ind.—^Boss v. Deak, 169 N.B. 673, 
676. 201 Ind. 446, 68 AL.R. 788. 
Invaslon of province of Jury see su¬ 
pra § 446. 

Particular statements rejected 

(1) Opinlon as to utility of high- 
way sought to be vacated.—Boss v. 
beak, 169 N.E. 673, 201 Ind. 446, 68 
A.L.R. 788. 

(2) Opinlon as to suitability of a 
given room for county treasurer*s use 
as an office.—Buchanan v. Ralls 
County, 222 S.W. 1002, 283 Mo. 10. 
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A witness, of special. knowkdge or skill on a 
subject outside of the ordinary realm of human ex- 
perience, may be permitted to state his inference, 
from facts observed by him, as to matters connected 
with his specialty,53 not only because of the fre- 
quent difficulty of communicating the facts to the 
jury but also because, even if the facts could be 
fully laid before them; they would not possess the 
special knowledge or training necessary to coordi- 
nate and weigh the facts so as to draw the correct 
and proper inference therefrom.®^ Such a witness 
is frequently termed an expert,55 but this is inac- 
curate, for the skilled witness testifies as to the re¬ 
suit of his own obseryation, and occupies the same 
position as any other witness except that within 
certain lines he possesses a superior knowledge 
which enables him to understand, as one without 
such special knowledge could not, what he has ob¬ 
served,although he may also be competent to tes- 
tify as an expert on hypothetically stated facts.®^ 
It follows that a skilled witness cannot be permit¬ 
ted to state an inference which is not based on his 
own knowledge and observation.^S 

The admissibility of judgments of experts in gen- 
eral is considered in §§ 520-523 infra. However, 
the rules relating to the testimony of both expert 
witnesses and skilled observers as to their own ob- 


servations, computations, and conclusions are es- 
sentially the same.59 

Jury competent to draw inference, \\’here the 
jury are competent to draw a proper inference and 
all of the facts necessary therefor can be placed 
before them, the inference of the observer, even 
though specially skilled and experienced, is reject- 
ed.^® 

Purticular suhjects. The rules with respect to the 
subjects on which it is proper to receive the infer- 
ences of skilled observers and the judgments of ex¬ 
perts are so similar that they are discussed together 
infra §§ 524-546. 

I § 519. Stating Facts on Which Opinion Based 

Uaually a skilled observer who States inferences from 
sensation must state the facts on which his opInIon is 
based so far as they permlt of detailed enumeratlon. 

It is usually held that a skilled observer who 
States inferences from sensation must, likc an ordi¬ 
nary witness, and for similar rcasons, state the facts 
on which his opinion is based so far a.s they permit 
of detailed enumeration.^i Under certain circutn- 
stances, however, such a witness has heen permitted 
to state his opinion without detailing the facts on 
which it is based, leaving these to be brought out 
on cross-examination,«2 and, under the decision.s in 


53. Ala.—^Brown v. Mobile Electric 
Co., 91 So. 802, 207 Ala. 61, 

Cal.—^MeStay v. Cltizens* Nat. Trust 
& Savinffs Bank of Los Angreles, 43 
P.2d 560, 5 Cal,App.2d 696. 

Pa.—^Diamond Alkali Co, v. Hender- 
son Coal Co., 184 A 386, 287 Pa. 
232. 

Utah.—^Vecchio v. Industrial Com- 
mission, 22 P.2d 212, 82 Utah 128, 
22 C.J. p 632 note 23. 

Nature of evldence 

“An opinion, when not a mere 
guess or conjecture but an inference 
drawn by one of requisite experientlal 
capacity from adequate data, is evl¬ 
dence. . . . An inference drawn 
from glven data by a person who is 
pecuUarly qualified to do so by rea- 
son of his experience or special skill 
or leamingr is no less a fact. There 
is therefore no logical dJstmction be- 
tween opinion testimony in the sensfe 
here used and so-called fact testi¬ 
mony.’'—Phares v. Century Electric 

Co., 82 S.W.2d 91, 96, 386 Mo. 961_ 

Scanlon v. Kansas City, 28 S.W.2d 84 
95, 325 Mo. 125. 

Opportunlty for observatlon 
An adequate opportunlty for obser¬ 
vatlon must appear where an expert 
witness undertaking to testify from 
personal knowledge of facts testifies 
as an observer rather than as an 
expert statmg a judgment on hy- 
potheticaa facts,—Blair v. Acacia 


Mut. Life Ins. Co., Mo.App., 121 S. 
W.2d 193. 

54, Fla.—Fred Howland, Inc., v, 
Morris, 196 So. 472, 476, 143 Pia. 
189, 128 A.L.P.. 1013, quoting Cor¬ 
pus Juris. 

Mont—Irion v, Hyde, 105 P.2d 666, 
671, 110 Mont. 670, quoting Corpus 
Juris. 

22 C.J. p 633 note 24. 

55, S.C.—State V. Johnson, 44 S.B. 
68, 66 S.C. 23—State v. Martin, 25 
S.W. 113, 47 S.a 67. 

56, Mont.—Inon v, Hyde, 106 P.2d 
666, 671, 110 Mont. 670, quoting 

Corpus Juris. 

Utah.—^Vecchio v. Industrial Commis- 
sion, 22 P.2d 212, 216, 82 Utah 128, 
quoting Goxpns Juris. 

22 C.J. p 634 note 26. 

67« Utah.—Vecchio v. Industrial 
Commission, 22 p.2d 212, 215, 82 
Utah 128, quoting Ck>rpus Juris. 

22 C.J. p 634 note 27. 

58. N.T.—New Tork County Nat. 
Bank v. Herman, 160 N.T.S. 422, 
173 App.Div, 814. 

59. Mont—Inon v. Hyde, 105 P.2d 
666, 110 Mont 670. 

eo. Ohio.—Baltlmore & O. R. Co v 
Schultz, 1 N.B. 324, 43 Ohio ’st 
270, 64 Am.R. 806. 

22 C.J. p 634 note 29. 

61. V.S.—Peters v. Mutual Life Ins. 
Co. of New Tork, ac.A.Pa., 107 
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P.2d 9, afllrmlng, U.C.. 26 K.Supp, 
60. certioreri denied 60 «.Oj. gRi/ 
309 TT.S. 663, 84 L.Bi!. lOlo. 
Ala.—lUukency v, Alabama Power 
Oo., 133 So. 16, 222 .\la, .704— 
Hrown V, Mobile Rleetrif- Co, 9 i 
So. 802. 207 Ala. 61. 

111.—Scharlau v. LonilKird State 
Bank, 27« IH.App. 4K7. 

Mont—Irion v. Hyde, 10 ,’» p.au 666, 
671, 110 Mont 57ii, quoting Corpus 
Jtuis. 

22 C.J. p 634 note 31, 

Statement of facts l»y ordinary wlt- 
neas sce supra 9 486. 

PaUure to stato all faots on wlnch 
the opinion ia based ia not fatnl. 

Ala.—Malone-MeConnelJ Ueal K.st. 

V. J. B, Simpson Audit t\».. 73 St». 
369, 107 Ala. 677. 

lowa,—lUafce v. Bedford, 161 N.W. 
74, 170 lowa 12«. 

62. Voluaniaious aud complloated 
faots 

Where the facts are volumInous 
and Gompllcated, they netsi not be 
slated in the Urat Instance, but <‘om- 
plete inquiry concerning them ia per- 
mlssiblo on cross-examination.—ciri- 
son Oil Corporation v. Corporation 
Commission, 99 P.2d 134, 186 Okl. 
64«, 

Meutal oondition. 

A medlcal expert teatifying to the 
menta! condition of a party, need not 
dlsclose in Ihe first instance the par- 
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the cases listed below, no error is committed where i ately proceeds to state the facts ofl which it is 
the witness States his conclusion first, and immedi- | based.*® 

E. JUDGMENT OF BXPERTS 


§ 520. In General 

Expert opinion evidence Is admissible where the sub- 
Ject matter Is such that a Jury cannot be expected to 
draw correct fnferences from the facts. 

Every party has the right to put before the jury 
the scientific inferences properly deducible from 
such facts as the evidence tends to prove, provided, 
as discussed infra § 552, such facts be found by the 
jury to exist.®^ This doctrine of admissibility of 
expert opinion evidence constitutes an exception 
to • the general rule, which is stated supra § 438, 
that the normal function of a witness is merely 
to state facts within his personal knowledge.65 The 


necessity for such testimony arises where the sub- 
ject matter of an inquiry is so far removed from 
the realm of common experience that the ordinary 
jury, even when the facts are fully placed before 
them, cannot fairly be expected to draw a correct 
inference therefrom, and at the same time no per- 
son competent to draw such an inference has per¬ 
sonal knowledge of the facts. Under such circum- 
stances the fact that a witness possessing the nec- 
essary skill would draw a certain inference from 
the facts possesses such probative force as justi- 
’ fies its reception as some evidence that such infer¬ 
ence is the correct one,®® and this rule applies unless 


ticular facts on which his opinion is 
based.—^Welbert v. Hanan, 95 N.E. 
688, 202 N.T. 328, reverslng 121 N. 
Y.S. 36. 136 App.Div. 388—People v. 
Faber, 92 N.B. 674. 199 N.Y. 256, 20 
Ann.Cas. 879—People v. Youngs, 46 
N.E. 460, 151 N.Y. 210—In re Martin, 
144 N.Y.S. 174„ 82 Misc. 674. 

Where facts not oalled for by Uti- 
g’a]it8 

N.Y.—People v. Woodbury, 123 N.Y.S. 

692, 67 Misc. 481. 

22 C.J. p 634 note 32 [c]. 

63. N.D.—Stockwell V. Brinton, 142 
N.W. 242, 26 N.D. 1. 

Changlng opinion to statement of 
fact 

That physician was permltted to 
testify as a fact that muscle over 
injured person's breast had been di- 
vided or cut after hie had testified as 
to his opinion on the subject was not 
erroneous.—Carlson v. Kansas City, 
Clay County & St. Joseph Auto 
Transit Co.. 282 S.W. 1037, 221 Mo. 
App. 537. 

64. Mo.—^Atkinson v. American 

School of Osteopathy, 202 S.W. 452, 
199 Mo.App. 251. 

65. Minn.—Wyatt v. Wyett, 273 N. 
W. 600, 200 Minn. 106. 

Mo.—Mann v. Grlm-Smlth Hospital 
and Clmic, 147 S.W.2d 606—Cole v. 
Uhlmann Gram Co., 100 S.W.2d 
311, 340 Mo. 277—Cole v. Emplre 
Dist. Electric Co.. 66 S.W.2d 434, 
331 Mo. 824—Benjamin v. Metro¬ 
politan St. Ry. Co., 34 S.W. 590, 
133 Mo. 274. 

66 . U.S—Farris v. Interstate Cir¬ 
cuit, C.C.A.Tex., 116 P.2d 409— 
Patrick v. Hice, C.C.A.Pa., 98 F.2d 
650—Cropper v. Titanium Pigrment 
Co., C.C.A.MO., 47 F.2d 1038, 78 A. 
L..R. 737. 

Del.—South Atlantic S. S. Co. of Del- 
aware v. Munkacsy, 187 A. 600, 7 
W.W'Harr. 580, certioiparl dei;Lied ,67 


S.Ct. 223, 299 U.S. 607, 81 L.Ed. 
448. 

111.—Opp V. Pryor, 128 N.E. 680, 294 
111. 538— Thompson v. Hughes, 121 
N.B. 387, 286 111. 128, afflrming 2T0 
I11.APP. 462. 

Ky.—Gibson v. Crawford, 83 S.W.2d 
1, 7, 269 Ky. 708, citing Corpns JTa- 

, XlSi. 

Me.—Johnson v. Bangor Ry. & Elec¬ 
tric Co., 131 A. 1, 125 Me. 88. 

Md.—liangenfelder v. Thompson, 20 
A.2d 491—^Industrial Service Co. v. 
State, to Use of Bryant, 6 A.2d 372, 
376, 176 Md. 625, citing Corpus 
Juris. 

Mass.—Flynn v. Growers Outlet, 30 
N.E.2d 260, 307 Mass. 373. 

Minn.—^Westereng v. City of Morris, 
286 N.W. 717, 205 Minn. 219—Gold- 
en V. Lerch Bros., 281 N.W. 249, 
203 Minn. 211—Wyatt v. Wyett, 
273 N.W. 600, 200 Minn. 106—Tra- 
cey V. City of Minneapolis, 241 N. 
W. 390, 186 Minn. 380—Noe v. 
Great Northern Ry. Co., 209 N.W. 
906, 168 Minn. 259—Greer v. Great 
Northern Ry. Co., 132 N.W. 6, 115 
Minn. 213—^Anderson v. Fielding, 
99 N.W. 367, 92 Minn. 42, 104 Am. 
S.R. 665. 

Mo.—Cole V. Uhlmann Grain Co., 100 
S.W.2d 311, 340 Mo. 277—Harrison 
V, St. Louis-San Francisco Ry. Co., 
99 S.W.2d 841, 339 Mo. 821—Phares 

V. Century Electric Co., 82 S.W.2d 
91, 95, 336 Mo. 961, citing Corpus 
Jnrls—^Kimmie v. Terminal R. R. 
Ass’n of St^ Louis, 66 S.W.2d 661, 
564, 334 Mo. 696, citing . Corpus 
Juris—Young v. Wheelock, 64 S. 

W. 2d 950, 956, 333 Mo. 992, QUOting 
Corpus Juris, and certiorari denied 
Wheelock v. Young, 64 S.Ct. 627, 
291 U.S. 676, 78 L<.Ed. 1064—Homan 
V. Missouri Pac. R. Co., 64 S.W. 
2d 617, 625, 334 Mo. 61, duotlng 
Corpus Juris, and certiorari denied 
Missouri Pac. R. Co. v. Homan, 64 
S.Ct. 661. 291 U.S. 683, 78 L.Ed. 
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1070—Scanlon v. Kansas City, 28 
S.W.2d 84, 325 Mo. 126—Benjamin 

V. Metropolitan St. Ry. Co., 34 S. 

W. 590, 133 Mo. 274—Sparks v. 
Harvey, App., 214 S.W. 249—^At- 
kinson v. American School of Os¬ 
teopathy, 202 S.W. 452, 199 Mo. 
App. 261—MuflC V. Wabash, St. L. 
& P. Ry. Co., 22 Mo.App. 684. 

Mont.—^Leybold v. Pox Butte Theat- 
er Corporation, 62 P.2d 223, 103 
Mont. 232—Sellers v. Montana-Da- 
kota Power Co., 41 P.2d 44, 99 
Mont. 39—MofCett v. Bozeman Can- 
ning Co., 26 P.2d 973, 96 Mont. 347 
—Demarais v. Johnson, 3 P.2d 283, 
90 Mont. 366, 77 A.L.R. 663-In re 
Miller's Estate, 229 P. 851, 71 Mont. 
330—Copenhaver v. Northern Pac. 
R. Co., 113 P. 467, 42 Mont. 463. 
Nev.—^Deiss v. Southern Pac. Co., 63 
P.2d 332, 338, 66 Nev. 169, citing 
Corpus Juris. 

N.H.—Bili V. New Bngland Cities 
Ice Co., 10 A.2d 662, 90 N.H. 453. 
N.Y.—Dougherty v. Milliken, 67 N. 
B. 757, 163 N.Y. 627, 79 Am'.S.R. 
608—In re Wells’ Will, 221 N.Y.S. 
714, 129 Misc. 447. 

Okl.—Beasley v. Bond, 48 P.2d 299, 
173 Okl. 366—Tibbets & Pleasant 
v. Cook, 287 P. 1014, 143 Okl. 101 
—^Independent Material & Supply 
Co. V. Marshall, 264 P. 830, 129 Okl. 
295—Turner-Tulsa Co. v. H. 

Schnell & Co., 230 P. 918, 107 Okl. 
126. 

S.C.—Huggins V. Broom, 199 S.E. 903, 
189 S.C. 16. 

Tex.—TrAders & General Ins. Co. v. 
Keahey, Civ.App., 119 S.W.2d 618, 
error dismissed—^ulf, C. & S. P. 
Ry. Co. V. Downs, Civ.App., 70 S. 
W.2d 318, error refused—Tokio Ma¬ 
rine & Fire Ins. Co. v. Aldrldge, 
21 S.W.2d 647l error refused—City 
of Brownsville v. Crixell, CivA^pp., 
276 S.W. 430—^Dunlap Hardware 
Co. V. B,. P. Elmberg Co., Civ.App., 
262 S.W. 10^8, afflrmed E. F. Elzn- 
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the drawing of such inference is palpably absurd.®*^ 
However, an expert witness in a manner discharges 
thle functions of a juror, and his opinion evidence 
should never be admitted unless it is ciear that the 
jurors themselves are not capable, from want of 
experience or knowledge of the subject, to draw 
correct conclusions from the facts proved;®* in 
other words, evidence of the opinion of experts is 
admissible only when the subject matter of the 
controversy renders it necessary or proper to resort 
to opinion evidence.®^ It has been said that expert 
testimony on hypothetical questions which substi¬ 


tute inferences for facts ought to be received with 
caution, since litigants are entitled to the judgment 
of a jury on ali the facts,^0 but there is a modern 
tendency to give as wide a scope as is reasonably 
possible to expert opinion evidence so as to afford 
the trial judge assistance.*^^ Expert opinion evi¬ 
dence is not admissible when it has no legitimate 
bearing on the questions at issiie.'^^ f^ct that 

the opinion evidence of a particular witness is in 
itself insufficient to sustain the party^s case docs 
not affect its admissibility.73 
Time when opinion statcd. The opinion of an 


bergr Co. v. Dunlap Hardware Co., 
Com.App., 267 S.W. 268. 

Ya.—Lawson v. Darter, 160 S.B. 74, 
167 Va. 284. 

■Wasli.—Thozuas v. Inland Motor 
Prelgrht, 68 P.2d 603. 190 Wash. 
428—Hili V. Great Northern Life 
Ins. Co., 67 P.2d 406, 186 Wash. 
167. 

W.Va.—^Norfolk & W. Ry. Co. v. 

Chriatian, 99 S.B. 13, 83 W.Va. 701. 
Wyo,—^McCoy v. Clegg, 267 P. 484, 
76 Wyo. 473. 

Tests 

(1) A test of admlssibillty Is 
whether the court or jury will be 
aided by receiving’ the evidence. 

Mo.—^Harrison v. St. Louis-San Fran- 

cisco By. Co., 99 S.W.2d 841, 339 
Mo. 821—Youngr v. Wheelock, 64 S. 
W.2d 960, 966, 333 Mo. 992, quot- 
ing- OozpuB Jnrls, and certiorari de- 
nled Wheelock v. Toung, 64 S.Ct. 
627, 291 U.S. 676, 78 L.Bd. 1064— 
Homan y. Mlssouri Pac. H. Co., 64 
S.W.2d 617, 626, 834 Mo. 61, quot- 
Ing Corpus Juris, and certiorari de- 
nled Missouri Pac. R. Co. v. Ho¬ 
man, 64 S.Ct. 661, 291 U.S. 683, 78 
L.Ed. 1070. 

Pa.—^Baumer v. Baumer, 2 Monroe L. 
R. 63. 

22 C.J. p 642 note 63. 

(2) 'The true test of the admissl- 
bility of such testimony is not wheth¬ 
er the subject matter is common or 
uncommon, or whether many per- 
sons or few have knowledge of the 
matter; but it Is whether the wit- 
nesses offered as experts have any 
peculiar knowledge or experience, not 
common to the world, which renders 
their opinious founded on such 
knowledge or experience any ald to 
the court or the Jury in determln- 
ing the questions at issue. 

Conn.—Taylor y. Monroe, 43 Conn. 
36. 

Tex.—^Zurich General Accident & Lla- 
bility Ins. Co. v. Kerr, Civ.App., 
’64 S.W.2d 349, error refused. 

(8) The necesslty for a course of 
previous study or acquired experi¬ 
ence furnlshes a rough test of ad¬ 
mlssibillty.—Thomas v. Inland Motor 
Prelght, 68 P.2d 603, 190 Wash. 428. 
22 C.J. p 642 note 60 [a]. > 


Antomoblle accident actlons are 
withln the rule.—^Roberts v. Koons, 
lowa, 296 N.W. 811. 

Provlnoe of expeart is to aid in un- 
derstandlng facts already in evi¬ 
dence.—Coca-Cola Co. v. Joseph C. 
Wirthman Drug Co., C.C.A.Mo„ 48 
P.2d 743. 

XTecessity of expert evidence 

(1) When topic requiri ng experi¬ 
ence of expert forms main issue in 
case, evidence on that issue must 
contain expert testimony.—Capolupo 
V. Wills, 163 A. 464, 116 Conn. 13— 
Slimak v. Poster, 138 A. 163, 106 
Conn. 366. 

(2) Claim that "nervous wreck” 
followed known physical cause, must 
be based on definite and competent 
expert proof.—Hardy-Burllngham 
Mining Co. v. Baker, ac.A.Ky., 10 
P.2d 277. 

67. N.T.—In re Weirs Will, 221 N. 

T.S, 714, 129 Misc. 447. 

Va.—Lawson v. Darter, 160 S.B. 74, 
167 Va. 284. 

Inconsistency 

Variance of the testimony of an 
expert witness in a second trial from 
his evidence in the first and from 
that of other experts does not ren- 
der it inadmissible.—Browning v. 
Hoffman, 111 S.B. 492, 90 W.Va. 568. 

08. U.S.—Parris y. Interstate Cir¬ 
cuit, C.C.A.Tex., 116 P.2d 409— 
Benefit Ass'n of Railway Bra- 
ployees v. Bell, C.C.A.Ala„ 46 P.2d 
225. 

Ala.—Capital Motor Lines v. Gillette, 
177 So. 881, 286 Ala. 167. 

D.C.—^King V. Davis, 296 P. 986, 64 
App.D.C. 239. 

111.—^Brewster v. Weir, 93 III.App. 

688 . 

Me.—State v. Intoxicating Liquors, 
117 A. 688, 121 Me. 438. 

Md.—Langenfelder v. Thompson, 20 
A.2d 491—Grifllth v. Pullman Co., 
121 A. 362, 142 Md. 614. 

Mass.—Jackson v. Anthony, 185 N.B. 
389. 282 Mass. 640. 

Mmn.—Westereng v. City of Morris, 
286 N.W. 717, 206 MInn. 219— 
Wyatt v. Wyett, 273 N.W. 600, 200 
' Minn. 106—Tracey v. City of Min- 
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neapolis, 241 N.W. 390, 185 Minn. 
380. 

Mo.—Pedigo v. Roj^eberry, 102 S.W, 
2d 600, 340 Mo. 724—Cole v. Uhl- 
mann Grnln Co., 100 S.W.2d 311, 
340 Mo. 277—Colo v. Kmpire Dist. 
Electric Co., 55 S.W.2d 434, 33i Mo. 
824—Bonjamin v. Metropolitan St. 
Ry. Co., 34 S.W. 590, 133 Mo. 274 
—Grcen v. Kansa.^ City St»uth**rn 
R. Co., 125 S.W. 865, 870, 142 Mo. 
App. 67. 

Mont.—Leybold v. Pox Butte Thoater 
Corporation, 62 I».2d 22.3. 103 Mont. 
232—Moffott V. Bozeman Cunning 
Co., 26 r,2d 973, 95 Mont. 347— 
In ro Miller^a Kstnfe. 229 I*. 851 , 
71 Mont. 330—CopeuhavtT v* North¬ 
ern Pac. R. Co., 113 P. 467, 42 
Monl. 463. 

Neb.—Moorc v. KrojiM, 297 N.W. 913. 
N.r.—Doughcrty v. Milllkim, 57 N. 
B. 757, 163 N.Y. 527, 79 Am.S.R. 
608—Piero V. bYanklin S.iv. Itank, 
207 N.Y.S. 235, 124 Misc. 3\ 
N.C.—Shaw v. National Handl** Co.. 
124 S.B. 325, 188 N.C. 222. 

R. I.—Souza V. United Kleetrio Ry.^. 
Co., 162 A. 419, 5: U.r. 124. 

S. C.—Iluggins V. lirooin, 199 K.W. 00.3, 

, 189 S.C. 16. 

60. Atlantic Coast Line R. (,'o. 

V. Shou.se, DI «o. 90, 83 Pia. ir>6. 
Ky. Mann'.s Kx’r v. Ijieytimn Motor 
Co., 2« S.W.2(i 966, 231 Ky. 639. 
Wash.—Thomas v. Inland Motor 
Prelght, 68 P.2d 603. 190 W««h. 128. 

7a Md.—Miller v, X.ieih, 72 A. 466, 
109 Md. 414. 

Mo.—Cole V. Kmpire Dist. Kletdrio 
Co., 65 S.W,2d 434, 331 .Mo. 824— 
Benjamin v. Metr«i>t»litHn St. Ry. 
Co., 34 S.W. 690. 133 Mo. 274. 

71. U.S.—Atlantic Life Ins. Co. v. 
Vaughan, C.C.A.Tcnn,, 71 P.2d 394, 
certiorari dtmled Vaughan v. At¬ 
lantic Life Ins. Co.. 55 S.t't. 104, 
293 U.S. 58». 79 L.Kd. 684—The 
Domira, C.C.A.N.V., 56 P.2d 555, 
afflrmlng, D.C., 4» P.2d 324. 

N.H.—Oardner v. Commercia! Mach. 
Co., 111 A. 317, 70 N.H. 452. 

72. U.S.—The Dt>mira. C.O.A.N.Y., 66 
P.2d 585, afflrming, D.O.. 40 P.2d 
324. 

73* U.S,—Groff v. Smlth, D.O.Conn., 
84 P.Supp. 310, 
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expert witness which must be considered as his 
opinion evidence is his final conclusion at the mo- 
ment of testifying,'^^ which rule has been applied 
specifically to medical witnesses as stated in § 534 
infra. 

§ 521. Basis of Judgment 

The opinion of an expert witness must be based on 
facts in evidence, and cannot be based on opinions, con> 
clusions, or inferences of others. However, the opinion 
mlay be based on facts testifled to by others. 

The party offering an expert is at liberty to rein- 
force his judgment, even before any attempt is 
made to discredit or impeach it, by showing the 
grounds on which it is based,provided such facts 


are relevant^® and admissible for the purpose;'^^ 
but facts so stated do not become evidence in the 
case.*^^ Where the evidence does not disclose the 
existence of sufficient data on which to base a rea- 
sonable judgment, the opinion is incompetent.79 
The witness may base his judgment in part on the 
resuit of experiments,80 but otherwise cannot base 
his opinion on facts derived from other sources 
than the evidence in the case,8i although, as stated 
in the title Appeal and Error § 1735, error in this 
respect is cured if the facts are subsequently proved. 
Further, the opinion of an expert cannot be predi- 
cated, either in whole or in part, on the opinions, 
inferences, and conclusions of others,^^ whether 


ReasoxL for mle 

Such evidence carrles the party 
part way toward his goal, and the 
party Is entltled to proceed step by 
step, rather than be forced to prove 
his whole case by one witness.— 
Groff V. Smith, supra. 

74. Mass.—^Perang'elo*s Case, 177 N. 
£3. 892, 297 Mass. 59. 

75. Tex.—Cominercial Standard Ins. 
Co. V. Robinson, Com.App., 151 S. 
W.2d 795, reversing, Civ.App., 126 
S.W.2d 1026, conforming to man- 
date Robinson v. Commerclal 
Standard Ins. Co., 123 S.W.2d 337, 
132 Tex. 163, reversing Commercial 
Standard Ins. Co. v. Robinson, Civ, 
App., 91 S.W.2d 1147—Gulf, C. & 
S. F. Ry. Co. V. Downs, Clv.App., 
70 S.W.2d 318, error refused. 

22 C.J. p 639 note 31. 

70l Pa.—^Norvidas v. Metropolitan 
Life Ins. Co., 6 Sch.Reg. 292. 

22 C.J. P 639 note 32. 

77. 111.—City of Chicago v. Chicago 

City Ry. Co., 134 N-B. 44, 302 111. 
67. 

Tex.—^Anderson v. Caulk, Civ.App., 6 
S.W.2d 816, afflrmed Caulk v. An- 
derson, 37 S.W.2d 1008, 120 Tex. 
253. 

22 C.J. p 640 note 33. 

Separatlon of admissible facts 
If an expert witness has based his 
opinion in a material degree on ele- 
ments which cannot legally be con¬ 
sidered, without separating such ele- 
ments from those which may legrally 
be considered, the opinion is incom- 
petent.—City of Chicago v. Chicago 
City Ry. Co., 134 N.E. 44, 302 111. 67. 

TBi Okl.—Chicago, R. I. & P. R. Co. 

V. Jackson, 162 P. 823, 63 Okl. 32. 
22 C.J. p 640 note .34. 

79i. Cal.—Commercial Union Assur. 
Co. V. Pacific Gas & Electric Co., 
81 P.2d 793, 220 Cal. 616. 

Oa.—^Bvans v. Rent, 110 S.E. 686; 28 
Ga.App. 172. 

Md.—^Pink V. Steele, 171 A. 49, 166 
Md. 364. 

N.Y.—In re Well’s Wlll, 221 K.Y.S. 
714, 129 Misc. 447. 


Pa.—^Norvidas v. Metropolitan Life] 
Ins. Co., 6 Sch.Reg. 292. 

22 C.J. p 640 note 35. 

Pacts, proved or assnmed, suffi¬ 
cient to form a basis for an opinion 
must exist, and the opinion cannot 
be invoked to supply the substantia! 
facts necessary to support that con¬ 
clusion.—Homby v. State Life Ins. 
Co., 184 N.W. 84, 106 ISTeb. •676. 18 A. 
L.R. 106. 

An expert must base his opinion on 

the supposition that the Jury will 
find the facts recited in the hypo¬ 
thetica! question.—^Brewer v. Ring, 
99 S.E. 358, 177 N.C. 476. 

80. Cal.—Christiansen v. Hollings, 
App., 112 P.2d 723. 

Fla,—^Depter v. WaJker, 169 So. 660, 
123 Fla. 862, 12’5 Fla. 189. 

Mo.—^Linstroth v. Peper, 218 S.W. 

431, 203 Mo.App. 278. 

22 C.J. p 640 note 36. 

Experiments in support or explana- 
tion of expert opinion see infra § 
589. 

81. U.S.—Atlantic Life Ins. Co. v. 
Vaughan, C.C.ATenn., 71 F.2d 394, 
certiorari denied Vaughan v. At¬ 
lantic Life Ins. Co., 66 S.Ct. 104, 
293 U.S. 689, 79 L.Ed. 684—U. S. 
V. Burns, C.C.A.Fla., 69 F.2d 636. 

Ariz.—Middleton v. Green, 276 P. 
322, 35 Ariz. 205—Security Ben. 

Ass'n V. Small, 272 P. 647, 34 Ariz. 
458. 

Cal.—McBlIigott v. Freeland, 33 P. 

2d 430, 139 Cal.App. 143. 

111.—^Kanne v. Metropolitan Life Ins. 

Co., 34 N.B.2d 732, 310 Ill.App. 624. 
Ky.—^Wigginton v. Wigginton^s Ex*r, 
266 S.W. 246, 206 Ky. 613. 

Md.—^Fink v. Steele, 171 A 49, 166 
Md. 364. 

Mo.—Cardinale v. Kiemp, 274 S.W. 
437, 309 Mo. 241. 

K.Y.—^Nazzaro v. Angelilli, 216 N.Y. 
S. 721, 217 App.Div. 416. 

—Johnson v. Valvoline Oil Co., 
200 A 224,- 131-Pa.Super. 266. 

R.I. —Souza V. United Electric Rys. 
Co., 152 A 419, 61 R.L 124. 

219. 


Vt.—Platt V. Shields, 119 A 620, 96 
Vt. 257. 

Wis.—Dreher v. Order of United 
Commercial Travelers of America, 
180 N.W. 816, 173 Wis. 173. 

22 C.J. p 640 note 37. 

Hearsay 

(1) As a general rule expert opin- 
ion evidence which is based on hear¬ 
say is inadmissible. 

Ariz.—Security Ben. Ass*n v. Small, 
272 P. 647, 34 Ariz. 468. 

Cal.—^McElligott v. Freeland, 32 P.2d 
430. 139 Cal.App. 148. 

Pa.—Johnson v. Valvoline Oil Co., 
200 A. 224, 131 Pa,Super. 266. 

22 C.J. p 707 note 22 [c] (2). 

(2) However, under the principies 
discussed supra § 193 that hearsay 
evidence is admissible when trust- 
worthy, or practically unobtainable 
by other means, opinion evidence by 
a qualified expert is admissible even 
when resting wholly or in part on 
hearsay, if such hearsay evidence is 
trustworthy or necessary.—U. S. v. 
Aluminum Co. of America, D.C.N.Y., 
35 F.Supp. 820. 

(3) The necessity required is not 
that of total Inaccessibility of flrst- 
hand evidence, but rather the exist¬ 
ence of a great practlcal inconven- 
ience in making the desired proof.— 
U. S. V. Aluminum Co. of America, 
supra. 

Hypothetica! question based on hear¬ 
say see infra § 651. 

82. Md.—^Mt. Royal Cab Co. v. Uo- 
lan, 179 A 64, 168 Md. 633, 98 AL. 

■ R. 1106. 

Mo.—^Dickens v. Heitzman, App., 141 
S.W.2d 188. 

N.Y.—Walsh V. Frankenthaler, 173 
N.Y.S. 764, 186 App.Div. 62. 

Pa. —-Wlsslnger v. Valley Smokeless 
Coal Co., 116 A 880, 271 Pa. 666. 

Beasons for mle 

(1) In so doing he passes on the 
credibllity of the witnesses and thus 
Invades the province of the jury.— 
Dickens v. Heitzman, Mo.App., 141 S. 
W.2d 183. 
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such opinions, inferences; and conclusions be that 
of other experts^® or of lay witnesses,®^ although 
the opinion may be based on testimony of others 
which the witness has heard,^® whether the wit- 
nesses be expert®® or lay^*^ witnesses. The fact 
that an expertas judgment is not based on ali the 
facts of the case goes to its weight rather than to 
its competency.SS 

§ 522. Conjecture Excluded 

Mere guese or conjecture cannot constitute a proper 
basfs for expert optnion evidence. 

(2) It Is not for the expert to as¬ 
sume the respohsihlllty of determln- 
Ingr the truth or falsity or the rella- 
bllity or unreliability, of the testi¬ 
mony of other witnesses.—Evans v. 

Cavanagrh, 73 P.2d 83, 58 Idaho 324. 
nreoesfllty of objection 
Where no objection is made to an 
expert opinion based on the opinion 
of other witnesses, the Impropriety 
is walved.—Dickens v. Heitzman, Mo. 

App., 141 S.W.2d 183. 

83. U.S.—Corrigan v. 

Idaho, 82 F.2d 106, 107, citing Cor¬ 
pus Jnxls. 

Cal.—Christiansen v. Hollings, App., 

112 P.2d 723. 

D.C.—Tri-State Broadcasting Co. v. 

Pederal Communications Commis- 
slon, 96 F.2d 664, 68 App.D.C. 292. 

Md.—^Mt, Royal Cab Co. v. Dolan, 179 
A. 64, 168 Md. 633, 98 A.L.R. 1106— 

Quimby v. Qreenhawk, 171 A. 69, 

166 Md. 336. 

Mo.—Cardinale v. Kemp, 274 S.W. 

437, 309 Mo. 241. 

N.T.—Nazzaro v. Angelilli, 216 N.Y. 

S. 721, 217 App.Div. 416. 

22 C-J. p 640 note 39. 

84. Md.—Mt. Royal Cab Co. v, Do¬ 
lan,, 179 A. 64, 168 Md. 633, 98 A.L. 

R. 1106. 

85. ir.S.—^Fleischmann Mfg. Co. v. 

Irwin, C.C.AN.T., 5 F.2d 167, af- 
flrming, D.C., 293 F. 267. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acid Works, 13 
A.2d 328, 178 Md. 305—Mt. Royal 
Cab Co. V. Dolan, 179 A. 64, 168 
Md. 633, 98 A.L.R. 1106. 

Pa.—^Moseley v. Reading Co., 146 A. 

293, 296 Pa. 342—Wisslnger v. Val- 
ley Smokeless Coal Co., 116 A. 880, 

271 Pa. 666. 

86. Cal.—Christiansen v. Holllngs, 

App., 112 P.2d 728. 

Ky.—^Loulsville R. Co. v. Oppenhelm- 
er, 104 S.W. 720, 31 Ky.L. 1141. 

87. Mlnn.—Backstrom v, New Tork 
Life Ins. Co., 269 N.W. 681, 194 
Mlnn. 67. 

Pa.—^Lynch v. MeyersMe Electric 
Light, Heat & Power Co., 112 A. 

5Sf 268 Pa. 337. 

88. U.S.—^Dunagan. v. Appalachian 
Power Co., C.CAL.W.Va., 33 P.2d 
876, 68 A.L.R. 1893, certiorari de- ' 


While absolute certainty is not required of an ex¬ 
pert,89 it is necessary that the 'facts on which an ex¬ 
pert relies for his opinion should afford a reason- 
ably accurate basis for his conclusions.99 Accord- 
ingly, no matter how skilled or expericncecl the 
witness may be, he will not be permitted to guess^i 
or to state a judgment based on mere conjecture 
in other words, the factual foundation for the ex¬ 
pert opinion must not be nebulous.98 Evidence of 
this nature is widely distinguished from that of a 

'Pa.—Sweency v. Blue Anchor Bever- 
age Co., 189 A. 331, 334, 323 Pa, 
216, quoting Corpus Juris. 

S.D.—Housman v. Geiman, 252 N.W. 
857, 62 S.D. 310. 

Tenn.—Standard Oil Co. of Louislana 
V. Roach, 94 S.W.2d 63, "<», 19 
Tenn.App. 661. citing Corpus Ju¬ 
ris. 

22 C.J. p 640 note 44, p 611 note 46. 
Seasou for rule 

Whore the faot.M on which the 
opinion of an expert is based an» 
highly speculative and eonjeetural, 
the jury would not bi‘ relleved from 
the neoesHity of reaehing an arhi- 
trary conolusion.—Myer.M v, Sh«*ll 
Petroleum Corporation, 110 P.2a MO, 
153 Kan. 2S7. 

Bspeoially whsn ooufUctiug wlth 
couoeded physiool facts, f*xport opin¬ 
ion evidence does not ri.se tiv the dlg- 
nity of evidence.—Athuntlc Life Ins. 
Co. V. Vaughan, 0.<\A.Tenn., 71 F.2d 
j 394, certiorari denied Vaughan v. At¬ 
lantic Life Ins. tN).. 56 S.Ct. 104. 293 
U.S. 689, 79 L.Kd. 684. 

Speculative opiniou as to survivor- 
sbip 

Where two or more person.-^ perish 
in common dlsaster. and question of 
survivorship is presenti^d, pr<»of of 
facts and oir<‘umslan<*es eoneerning 
survival of one or of other must l«e 
adduced, and, In ahsenee <»f sueh 
proof, te.stimony of expert is sh»*er 
speculation and must be diaregarthnl. 
—In re Burza'a Kstate, 272 N.Y.S. 
248, 151 Misc. 677. 

93. U.S.—IT, S. V. American Totmeco 
Co., D.C.Ky., 39 F.Supp. 967. 

Paliure to Show porttcular fsatures 
of evidence 

The mere showing that a witness 
in formulatlng an expert opinion 
resting on a hypothetlcal basis 
considered documentary evidence 
brought Into the case by other wU- 
nesses without deflnitely showing the 
particular points or features of the 
evidence on which expert opinion was 
predlcated was insufflicient to render 
such opinion testimony admlssible, 
since It left the nature of the hy- 
pothesls on which the opinion was 
based so obscure that it was impos- 
slble to determine whether the opin¬ 
ion was based on facts or mere In- 


nled 60 S.Ct. 162, 280 U.S. 606, 74 
L.Ed. 649. 

Cal.—Matthlesen v. Smith, 60 P.2d 
873, 16 Cal.App.2d 479. 

22 C.J. p 640 note 41. 

89. 111.—Beveridge v. Illinois Fuel 
Co., 206 111 App. 145. 

S.D.—Housman v. Geiman, 252 N.W. 
857, 62 S.D. 310. 

sa 111.—Stevens v. Illinois Cent. R. 

Co., 137 N.B. 869, 206 III. 370. 

Kan.—Myers v. Shell Petroleum Cor¬ 
poration, 110 P.2d 810, 163 Kan. 
287 

Mo.—Vitale v. Duerbeck, 92 S.W.2d 
691, 338 Mo. 666. 

91. 111.—^Kanne v. Metropolitan Life 
Ins. Co., 34 N.E,2d 732, 310 Ill.App. 
624—0'Donnell v. Hnyder, 231 111. 
App. 681—Ehrhardt v. Connecticut 
Fire Ins. Co., 219 Ill.App. 48. 

Mo—Vitale v. Duerbeck, 92 S.W.2d 
691, 338 Mo. 656. 

Pa.—Sweeney v. Blue Anchor Bever- 
age Co., 189 A. 331, 334, 325 Pa. 
216, quoting Corpus Juris. 

S.D.—Housman v. Geiman, 252 N.W. 

867, 62 S.D. 310. 

22 C.J. p 640 note 43. 

92. U.S.—Atlantic Life Ins. Co. v. 
Vaughan, C.C.A.Tenn., 71 F.2d 394, 
certiorari denied Vaughan v. Atlan¬ 
tic Life Ins. Co.. 66 S.Ct. 104, 293 
U.S. 589, 79 L.Ed. 684. 

111.—^Kanne v. Metropolitan Life Ins. 
Co., 34 N.E.2d 732, 310 Ill.App. 524 
—0’DonneU v. Snyder, 231 Ill.App. 
681—Ehrhardt v. Connecticut Fire 
Ins. Co„ 219 IU.App. 48. 
lowa.—^Roberts v. Koons, 296 N.W. 
811. 

Kan.—Hali v. Armour & Co., 113 P.2d 
145, 148, 153 Kan. 656, citing Coru 
pus Juris— Myers v. Shell Petrole¬ 
um Corporation, 110 P,2d 810, 163 
Kan. 287. 

La.—Spears v. Stone & Webster En- 
gineering Corporation, App., 161 
So. 351, amended on other ground 
and rehearing refused 161 So. 905. 
Mo.—^Vitale V. Duerbeck, 92 S.W.2d 
691, 338 Mo. 566. 

Mont.—Moffett v. Bozeman Cannlng 
Co., 26 P.2d 973, 96 Mont. 347. 

Or.—^Vale v. State IndustriaJ Acci¬ 
dent CommlsBion, 86 P.2d 966, 160 
Or. 669. . 
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definite judgment on ascertained facts where a 
different one is within the bounds of reason. Thus, 
an expert may testify as to what might have been 
a sufficient cause for an ascertained resuit,9^ and, 
where a definite course of conduct or dealing has 
become established, an expert may be asked what 
would probably happen, under a given set of cir- 
cumstances, in a matter within its purview.^^ 

§ 523. Range of Testimony 

In general expert opinion evfdence as to matters of 
art, Science, or technical training is admissible, while 
such evidence as to the common affairs or dally life not 
usually the subject of correct conciusion by the ordinary 
Jury is inadmissible. 

The nature of the evidence which an expert 
witness may be permitted to give is governed and 


controlled by the court un’der well settled rules of 
procedure.9® Instances in which the judgment of 
experts has been received as an aid to the jury are 
endless in variety.97 It is, however, impossible to 
formulate any general rule as to the subjects on 
which such evidence will be received,®^ for while 
it is agreed broadly, on the one hand, that matters 
of art, Science, or technical training are proper 
subjects for expert testimony,99 and, on the other, 
that the common affairs of daily life are not,^ all 
cases cannot fall within one or the other of these 
classifications because of the numerous matters 
which are to a certain extent familiar to most peo- 
ple, but with which all men are not presumably so 
conversant that they can draw, or readily be di- 
rected how to draw, a reasonable inference.^ It 
has been said that the only proper course is to keep 


ferences.—U. S. v. American Tobac¬ 
co Co., supra. 

94. Mo.—Hensley v. Kansas City 
Rys. Co.. App., 214 S.W. 287. 

22 C.J. p 641 note 46. 

95. Tex.—^Western Union Tei. Co. v. 
Mitchell, 44 S.W. 274, 91 Tex. 454, 
66 Am.S.R. 906, 40 L.R.A. 209. 

22 C.J. p 641 note 47, 

96. Tex.—Southern Underwriters v. 
Blair, Civ.App., 144 S.W.2d 641. 

97. Pa.—Graham v. Pennsylvanla 
Co., 21 A. 151, 139 Pa. 149, 12 L.R. 
A. 293. 

22 C.J. p 641 note 48. 

96- lowa.—Muldowney r. Illinois 
Cent. R. Co., 36 lowa 462. 

22 C.J. p 642 note 49. 

99. U.S.—Claude Neon Electrical 
Products, Inc. v. Brilliant Tube 
Sign Co.. D.aWash., 40 F.2d 708— 
—U. S. V. Porter, D.C.Mich., 9 P.2d 
153. 

Cal.—^Employers* Liability Assur. 
Corporation, Limited, of London, 
England, v. Industrlal Accident 
Commission, App., 109 P.2d 716— 
Weaver v. Shell Co. of California, 
94 P.2d 364, 34 Cal.App.2d 713. 

Conn.—Taylor v. Monroe, 48 Conn. 
36. 

La.—Spears v. Stone & Webster En- 
gineering Corporation, App., 161 So. 
351, amended on other ground and 
rehearing refused 161 So. 905. 

Me.—Mills V. Richardson, 137 A. 689, 
126 Me. 244. 

Mass.—Coulombe v. Horne Coal Co., 
175 N.E. 631, 276 Mass. 226. 

Mo.—Toung V. Wheelock, 64 S.W.2d 
950, 333 Mo. 992, certiorari denled 
Wheelock v. Toung, 64 S.Ct. 627, 
291 U.S. 676, 78 L.Bd. 1064—De 
Donato v. Wells, 41 S.W.2d 184, 328 
Mo. 448, 82 A.L.R. 1331—CGorman 
V. Kansas City, App., 93 S.W.2d 
1132, 1138, citing Corpns Jutis. 

N.H.—Dole V. Johnson, 60 N.H. 462 
—Jones V. Tucker, 41 N.H. 646. 

N.T.—Goldsteln ■ v. Eguitable Lifei 


’ Assur. Soc. of U. S., 289 N.Y.S. 

1064, 160 Misc. 364. 

N.C.—Pridgen v. Gibson, 139 S.E. 443, 
194 N.C. 289, 64 A.L.R. 865—Wood 
V. Sawyer, 61 N.C. 261. 

Okl.—Oklahoma Wheat Pool Ter- 
minal Corporation v. Rodgers, 70 
P.2d 1080, 1082, 180 Okl. 623, cit- 
ing Cozpus Jutis—Margay Oil Cor¬ 
poration V. Jamison, 69 P.2d 790, 
177 Okl. 433. 

Pa.—^PastelaJk v. Glen Alden Coal Co., 
164 A. 846, 108 Pa.Super. 89—Equi- 
table Loan Soc. v. Harr, 49 Dauph. 
Co, 182. 

Tenn.—^National Life & Accident Ins. 
Co. V. Pollett, 80 S.W.2d 92, 168 
Tenn. 647. 

Tex.—U. S. Pidelity & Guaranty Co. 
V. Rochester, Civ.App., 281 S.W. 
306, afflrmed 283 S.W. 136, 116 Tex. 
404. 

Wash.—Oyster v. Dye, 110 P.2d 863, 
133 A.L,R. 720. 

22 C.J. p 642 note 50. 

Statutory tnle 

Cal.—^Moore v. Norwood, 106 P.2d 
939, 41 CaLApp.2d 369—McStay v. 
Citizens’ Nat. Trust & Savings 
Bank of Los Angeles, 43 P.2d 660, 
6 Cal.App.2d 596. 

Ga.—Central of Georgia Ry. Co. v. 
Evans, 134 S.E. 122, 35 Ga.App. 
438. 

Mont.—^Demarais v. Johnson, 3 P.2d 
283, 90 Mont. 366, 77 A.L.R. 553— 
Copenhaver v. Northern Pac. R. 
Co., 113 P. 467, 42 Mont. 463. 

1. rr.S. —Parris v. Interstate Cir¬ 
cuit, C.C.ATex., 116 P.2d 409— 
American Coal Co. of Allegany 
County V, De Wese, C.C.A.W.Va., 
30 P.2d 349. 

Ala.—Japital Motor Lines v. Gillette, 
177 1 ^ 0 . 881, 236 Ala. 167—^Armour 
& Co. V. Cartledge, 176 So. 834, 
339, 234 Ala. 644, citing Oorpus JUr 
zls. 

CaL-—Moore v. Norwood, 106 P.2d 
939, 41 Cal.App.2d 369. 

Ky.—^Morton's Adm'r v. Kentucky- 
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Tennessee Light & Power Co., 138 
S.W.2d 346, 282 Ky. 174. 

Md.—Blinder v. Monaghan, 188 A. 
31, 171 Md. 77. 

Mass.—Plynn v. Growers Outlet, 30 
N.B.2d 260, 307 Mass. 373—Jack- 
son v. Anthony, 186 N.E. 389, 282 
Mass. 640. 

Mont.—Leybold v. Pox Butte Theater 
Corporation, 62 P.2d 223, 226, 103 
Mont. 232, citing Corpns Juris—In 
re Miller's Estate, 229 P. 851, 864, 
71 Mont. 330, citing Corpns Jutis. 

Okl.—Rodgers v. Oklahoma Wheat 
Pool Terminal Corporation, 96 P. 
2d 1040, 186 Okl. 171. 

Or.—Goodrich v. May, 266 P. 464, 
121 Or. 418. 

Pa.—^In re Culhane's Estate, 2 A.2d 
667, 133 Pa.Super. 339, afBrmed 6 
A.2d 377, 334 Pa. 124—^Torkshire 
Worsted Mills v. National Transit 
Co., 28 Del.Co. 402. 

Tenn.—^Nashville Ry. & Light Co. v. 
Harnson, 5 Tenn.App. 22. 

Utah.—Towell v. Occidental Life Ins. 
Co., 110 P.2d 666. 

Wis.—Tegen v. Chapin, 187 N.W. 185, 
176 Wis. 410. 

22 C.J. p 642 note 61. 

2. Ala—^Norwood Clinic v. Spann, 
199 So. 840, 240 Ala. 427—Raymond 
V. Pointer, 127 So. 163, 220 Ala 593 
—Alabama Power Co. v. Talmadge, 
93 So. 648, 207 Ala. 86, error dis- 
missed 42 S.Ct. 463, 259 U.S. 675, 
66 L.Bd. 1071—Stewart v. Sloss- 
Sheffleld Steel & Iron Co., 64 So. 
48, 170 Ala 644. 

Mo.—^Toung V. Wheelock, 64 S.W.2d 
950, 33 Mo. 992, certiorari denied 
Wheelock v. Toung, 64 S.Ct- 627, 
291 U.S. 676, 78 L.Ed. 1064. 

N.D.—Wishek v. U. S. Pidelity & 
Guaranty Co. of Baltlmore, Md., 
218 N.W. 488, 55 N.D. 321. 

22 C.J. p 642 note 52. 

BxpeiiesLOs alone iusufllcieiLt to Justi- 
fy expert testimony 
That witness Is more experienced 

than Jurors does not of itself Just- 



§ 524 EYIDENCE 32 C.J.S. 

the principies steadily in view and apply them to i ticular subjects of expert testimony are discussed 
the circumstances of each case as it arises.3 Par- J hereinafter in §§ 524-546. 

P. SUBJECTS OF SKIULED INPERENCE OR EXPERT JUDGMENT 


§ 524. Animals 

A veterfnary surgeon or any other person fnstructed 
fsy study and experlence fn animal pathology or the 
breeding and care of animals may state an Inference or 
Judgment with respect to animals. 

A veterinary surgeon,^ or any other person in- 
structed by study and experience in animal pathol¬ 
ogy or the breeding and care of animals,® may state 
an inference or judgment with respect to animals. 


Thus such a witness may testify as to the cause of 
death;® the cause and effects of injuries observed;^ 
whether an animal has a given disease or imper- 
fection,^ and the cause^ or results^® of disease; 
what would be the resuit on stock of ccrtain acts 
or treatment,!! or whether certain acts or treat- 
ment were proper;^^ the effect on animals of cer¬ 
tain acts by them;i3 the cause^*^ or effect^® of cer¬ 
tain other things; or whether certain phenomena 


ify expert testimony.—Gk>odrich v. 
May, 266 P. 464, 121 Or. 418. 

3. Pa.—GraJaam v. Pennsylvanla Co., 
21 A. 161, 139 Pa. 149, 12 L.R.A. 
293. 

22 C.J. p 642 note 54. 

4 Wash.—Bradley v. Consolidated 
Silver Mountaln Mines Co., 298 P. 
824, 162 Wash. 198. 

22 C.J. p 643 note 76. 

5. Ind.—^Adams Express Co. v. 

Heagr, 122 N.E. 603, 69 Ind.App. 
652. 

22 C.J. p 643 note 76, p 644 note 78 
W, [c}. 

6. SlaTi«rhter or disease 

A skilled witness may state 
whether animals whose sklns were 
produced were slaughtered or died 
of disease.—Clay v. State, 66 S.W. 
629, 41 TexCr. 653. 

Persone who are not veterlnaxlaiiB 

(1) Persons who are not licensed 
veterinarians may he competent to 
state an opinlon as to the cause of 
death.—^Nash & Windfohr Oil Cor¬ 
poration V. Johnson, Tex.Civ.App., 81 
S.W.2d 749, error dlsmlssed— 2Z C.J. 
p 643 note 76 [d]. 

(2) An experlenced stockman, for 
example, who accompanied a ship- 
ment may be qualified to state 
whether In his opinlon stock was 
kllled hy injury received in transit 
or dled from other causes.—Gulf, 
C. & S, F. Ry. Co. V. Morris, Tex. 
Civ.App., 241 S.W. 236, afflrmed, 
Com.App., 260 S.W. 1017. 

7- Wls.—^Kortendick v. Waterford, 
126 N.W. 946, 142 Wis. 418. 

3 C.J. p 116 note 72 [a] (1)—22 C.J. 

p 644 note 79. 

Partlonlar oanses 

(1) Rougrh handlingr in transporta- 
tlon. 

Mo.—Thompson v. Chicago, R. I. & 
P. Ry. Co., 4 S.W.2d 894, 222 Mo. 
App. 726. 

Pa.—Wltmer v. Pennsylvanla R. Co 
80, Pa.Dist. 112. 

(2) Lack of food. 

Conn.—State v. Cook, 68 A. 589, 76 
Cpnn. 267. 


Pa.—^Karnofsky Bros. v. Delaware & 
Hudson Co.. 123 A. 317, 278 Pa. 
379—^BZarnofsky Bros. v. Delaware 
& Hudson Co., 117 A. 783, 274 Pa. 
272. 

(3) Salt water polsoning.—Indlan 
Terrltory Illumlnating Oil Co. v. 
Carter, 67 P.2d 864, 177 Okl. 1. 

Experlenced shlpper who was drst 
to see and unload stock was qualified 
to testify as to the cause of injuries 
to it.—Wltmer v. Pennsylvanla R. 
Co., 30 Pa.Dist. 112. 

8. Tex—^Davis v. Cochran, Civ. 
App., 275 S.W. 423. 

Vt.—^Downing v. Wimble, 123 A. 433, 
97 Vt 390. 

22 C.J. p 644 note 81. 

Elheral role must be applled in re- 
grard to evidence as to diseases in 
animals.—Alford v. Kruse, 236 N.W. 
903, 906, 183 Minn. 168, citing Ck>r- 
!pns Juris—^Wilson v. Lynard, 202 N. 
W. 713, 162 Minn. 135—22 C.J. p 643 
note 76 [b]. 

Contaglons abottion 
Farmers and dairymen, as well as 
teohnical experts or veterinarians, 
who are famillar with the disea. 9 o 
of contagious abortion in oattle, may 
testify as to whether oattle observed 
by them had such disease.—^Alford 
V. Kruse, 236 N.W. 903, 183 Minn, 
168—^Wllsou V. Lynard, 202 N.W. 
713, 162 Minn. 135. 

Dnratlon of disease is a proper 
subject of opinlon evidence.—^Hous- 
man v. Geiman, 252 N.W. 857, 62 S, 
D. 310—22 C.J. p 644 note 83 Ca] 
(3). 

Time of observatlon 

A veterinarian’s testimony that he 
treated an animal for rheumatism 
shortly after the time in question, 
and that in his opinlon the animal 
at that time had been afliicted about 
two years, was not subject lo ob- 
Jection that his observation had not 
been made at or near the time In 
question.—^Long v. Myers, 80 So. 76 
202 Ala. 238. 


‘ 9. infected pexLS 

Tex.—^Hines v. Davis, Civ.App., 225 
S.W. 862. 

22 C.J. p 644 note 82. 

10. Tex.—Hines v. Davis, supra. 

22 C.J. p 644 note 83. 

11. Tex,—Panhandie * B. F. Ry. Co, 
V. Sanderson, Civ.App., 218 S.W. 
640, dismissed for want of juris- 
diction. 

22 C.J. p 644 notes 79 [aj, 80. 

Shzinkage as due to negllg(‘nt 
care.—Panhandle & R. F. Ry. Co. v. 
Andrews, Tex.Civ.App., 278 S.W. 478. 
Symptomjs and appearaaoe 
A skiUed or expert witne.<i« may 
oxplain tho symptoma and app»‘ar- 
ance of stock whleh has dii‘d from 
want of proper care,—Stonam v. 
Waldo, 17 Mo. 489. 

12 . S.D.—^Erickson v. IVehber, 237 
N.W. 658, 58 S.D. 446. 80 A.L.R. 
914—Lerum v. ChhJHgo, M. fi: St. 
R. Ry. Co., 172 N.W. 878, 42 S.D. 

I 103. 

I 22 C.J, p 645 noto 88. 

13. Stampede a« affectlng the gen- 
eral appearance and market value of 
fat stock.—Cooke v. Hansas City, 

S. & M. R. Co., 57 Mo.App. 471, 

14. ShxinJcage ia weight 

Md.—Bloecher fi: Schaaf v. T»enm<.vl* 
vania R. Co., 160 A. 2X1, 162 Md. 
463. 

15. EfCect of pollated water on cat- 
tle. 

U. S.—^htanhattan Oil (\>. v. Moshy. 
C.C.A.MO., 72 F,2d 840, certiorari 
denied 56 S.Ct 237, 293 U.S. 623, 
79 L.Bd. 710. 

Kan.—Todd v. Rrairie IMpo Lin« Co., 
106 F. 623. 308 Kan. 485. 
Temperature in oar 
A witness having speclal knowl- 
edge of the subject mny testify 
whethor stock would frees** in a car 
at a temperatur** shown to have ex- 
isted during transportatio».—C?ol«eh 

V. Chicago, M, fi: St. l\ R. Co„ 127 
N.W. 198, 149 lowa 176. 34 L.R.A., 
N.6., 1013, Ann.Cas.l9X2C 815. 
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would account for a given resuit.^® Likewise, a 
stockraan, or other 'witness with sufficient experi- 
ence, may be permitted to state an inierence as to 
such matters as the age,^^ size,^® weight,!® condi- 
tion,20 or character and habits^l of animals with 
which he has had experience; whether an animal 
is carrying her young;22 and various other mat- 

ters.^S 

When inference or judgment rejected. A witness 
who is not shown to possess knowledge or skill 


sufficient to render his inference or judgment of 
value to the jury will not be permitted to state it.^^ 
A skilled or expert witness will not be permitted to 
state an inference or judgment where all the facts 
can be fully presented to the jury and are such that 
persons of ordinary experience and intelligence are 
capable of drawing the correct inferences from 
them,25 and, generally speaking, a witness should 
not be permitted to state an inference or judgment 
as to the ultimate fact to be determined by the ju- 
ry.2® An inference or judgment may not be based 


16. lowa.—^Lyons v. Farm Property 
Mut. Ins. Ass'n of lowa, 176 N.W. 
291, 188 lowa 606. 

22 C.J. p 645 note 86. 

17. lowa.—^Moreland v. Mltchell 
County, 40 lowa 394. 

22 C.J. p 645 note 92. 

18. Tex.—Lancaster v. Rogers & 
Adams, Civ.App., 235 S.W. 643, af- 
firmed, Com.App., 248 S.W. 660. 

19. Miss.—^Robertson Bros. v. Mo¬ 
bile & O. R. Co., 124 So. 334. 155 
Miss. 198. 

Mo.—Carpenter v. Hlnes, App., 239 
S.W. 693. 

Tex.—Texas & P. Ry. Co. v. Moore, 
Civ.App., 7 S.W.2d 902, error dis- 
missed—^Atchison, T. & S. P. Ry. 
Co. V. Abercrombie, Civ.App., 283 
S.W. 294—Lancaster v. Rogers & 
Adams, Civ.App., 236 S.W. 643, af- 
firmed, Com.App., 248 S.W. 660. 

22 C.J. p 645 note 93. 

Fartlcnlar ^tiestloiis 

(1) Average welght.—^Allender v. 
Chicago & N. W. Ry. Co., 230 N.W. 
102, 119 Neb. 669. 

(2) Weight at place of shlpment 
as indicated by appearance at place 
of destination.—^Westpbalen v. At¬ 
lantic Northern & Southern K. Co., 
132 N.W. 67. 162 lowa 232. 

(3) Probable gain in welght If 
kept in a certain place. 

U.S.—Manhattan 011 Co. v, Mosby, 
C.C.A.MO., 72 P.2d 840, certiorari 
denied 66 S.Ct. 237, 293 U.S. 623, 
79 L.Bd. 710. 

lowa.—Ware Cattle Co. v. Anderson, 
77 NW. 1026, 107 lowa 231. 

(4) Shrinkage in welght. 

Idaho.—Boulton v. Telfer, 12 P.2d 
767, 62 Idaho 186, 83 A.L.R. 1841, 
certiorari denied Telfer v. Boul¬ 
ton, 63 S.Ct. 116, 287 U.S. 666. 77 
L.Bd. 666. 

Tex.—St. Louls, I. M. & S. R. Co. v. 
Dodson, Civ.App., 97 S.W. 623. 

20. Ind.—^Adams Express Co. v. 
Heagy, 122 N.B. 603, 69 Ind.App. 
652. 

Tex.—^Lancaster v. Rogers & Adams, 
Civ.App., 236 S.W. 643, afflrmed, 
Com.App., 248 S.W. 660. 

22 C.J. P 644 note 78 [b], [d]j p 646 
note 94. 


Fartlcnlar matters 

(1) “Good** condltion.—Ball v. 
Chicago, R. I. & P. Ry. Co., 181 N.W. 
469. 190 lowa 977. 

(2) Condltion to stand shlpment. 
Mo.—Cravens v, Hines, App., 218 S. 

W. 912. 

Tex.—^Pt. Worth & R. G. R. Co. v. 
Bilis. Civ.App., 225 S.W. 409, dis- 
missed for want of Jurisdiction. 

(3) ‘"Appearance.**—Atchison T. & 
S. P. Ry. Co. V. Abercrombie, Tex 
Civ.App., 283 S.W. 294. 

21. Bangerons character 

U.S.—Congress & Empire Spring Co. 
V. Edgar, N.T., 99 U.S. 645, 26 L. 
Ed. 487. 

3 C.J. p 88 note 23 [b]. 

BCorses 

(1) Generally.—Uelfs v, Bunshee, 
122 N.W. 236, 143 lowa 381. 

(2) Objects calculated to frighten 
horses.—^Barber v. Manchester, 46 A. 
1014, 72 Conn. 676—22 C.J. p 645 
note 2. 

(3) Whether a horse which had 
not run away for a year and a half 
would require no more care than 
formerly.—^Donnelly v. Pitch, 136 
Mass. 568. 

22. lowa.—^Boyer v. Chicago, R. I. 
& P. R. Co., 98 N.W. 764, 123 lowa 
248. 

22 C.J. p 646 note 87. 

23. Fartlcnlar matters 

(1) What was the matter with 
horses alleged to have been Injured 
by mistreatment and overdriving. 
Mo.—^Woolwine v. Bick, 39 Mo.App. 

496. 

Wash.—Welch v, Pransloli, 90 P. 
644, 46 Wash. 630. 

(2) Duration of wound on a horse. 
—Alabama Great Southern R. Co. v. 
Gewin, 69 So. 653, 6 Ala.App. 684. 

(3) The capacity of a certain 
range to feed stock.—^Mltchell v. 
Excelsior Water & Mining Co., 182 
P. 326, 41 Cal.App, 240. 

(4) The prospects of fattening 
stock in the locality of a certain 
pasture.—Tuttle v. Moody, TexCiv. 
App., 94 S.W, 13.4. 

(6) The number of cattle of a 
particular brand on a certain,. range. 
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—^Albright v. Corley, 40 Tex. 106. 
114—22 C.J. p 646 note 96. 

(6) The sufHciency of the fenee in 
question to tum ordinary cattle, or 
those not having unruly oribreachy 
dispositione.—Trammell v. Turner. 
TexCiv.App., 82 S.W. 326. 

(7) How a brand reads. 

Colo.—^Askew v. People, 48 P. 624, 
23 Colo. 446. 

Tex—Gatlin v. State, 163 S.W. 428. 

72 TexCr. 616. 

22 C.J. p 645 note 86. 

(8) Proper method of instruction 
in horseback ridlng.—^Brenner v. 
Menaker, D.C.N.Y., 36 P.Supp. 16. 

24b Mo.—Marshall v. Bingle, 86 Mo. 
App. 122. 

22 C.J. p 643 note 76 [e], p 644 notes 
79 [b], 81 [h]. 

Faxtloular qnalllLcatloxis held Insnf-. 
flclent 

(1) A physiclan and surgeon who 
had never qualified in veterinary 
Science, had never treated cattle or 
animals, and knew nothing about 
the effect of the tuberculin test on 
cattle or other animals was not 
qualified to testify as to the effect 
of such test on cattle.—Buerkll v. 
Carstens Packing Co., 210 P. 798, 122 
Wash. 468. 

(2) A person employed three 
years by a sheepman is not qualified 
to testify as an expert regarding the 
impracticability of saving any con- 
siderable portion of lambs born dur- 
ing the winter.—^MeCurdy v, Aylor, 
170 N.W. 623, 41 N.D. 187. 

(8) Other decisions see 22 C.J. p 
643 note 76 [f], [g]. 

25. W.Va.—Johnston v. Mack Mfg. 
Co., 64 S.E. 841, 65 W.Va. 644, 131 
Am.S.R. 979, 24 L.RA.,N.S., 1189. 

3 C.J. p 116 note 72 [a] (2), 

Care of horses 

It has been held that in a rural 
community a witness should not be 
allowed to state matters relating to 
the care of horses. 

111.—^Brink*s Chicago City Express 
Co. V. Kinnare, 48 N.E. 446, 168 111. 
643. 

Vt.—Oakes v. Weston, 45 Vt. 430. 

26. 111.—^Bhrhardt v. Connecticut 
Pire Ins. Co., 219 IlLApp.. 48. 

lowa.—Crouch v. National - Live 
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on facts whidi are neither in evidence nor known 
to the witn^ss,27 and a skilled witness must state 
the basis of his inference.28 

§ 525. Cause and £)£Fect 

A witness may state an Inference or Judgnnent as to 
the cause or the effect of an observed particular oc- 
currence where he possesses specfal skili or experience 
enabling hfm to estimate the matter more accurately 
than It wouid be possible for the Jury to do. 

It frequently happens that a witness, by rea- 
son of his special skili or experience along certain 
lines, is able to estimate more correctly than it 
wouid be possible for the jury to do, the cause of 
an observed phenomenon,29 or the effect of a par¬ 
ticular occurrence,30 and in such circumstances the 
witness is permitted to state his inference or judg- 
ment. However, where the witness is not shown 
to possess the necessary skili and experience to ren- 
der his inference of value,3i or where the jury are 
competent to reach a correct conclusion, on facts 


stated to them,32 the inference of the witness should 
be rejected. A mere surmise of the witness should 
be excluded,22 and, hence, even a skilled witness 
cannot state what in his opinion might possibly en- 
sue from a given state of facts, but is confined to 
those things which are reasonably probable.^-^ 

§ 526. Conduct of Business 

A witness having special knowledge and experience 
may state an Inference or Judgment as to matters of 
business concerning which the Jury couid not fairiy be 
expected to draw accurate conciusions for themselves. 

A witness having special knowledge and experi¬ 
ence in matters of business^s may state an inference 
or judgment as to such matters of a nature con¬ 
cerning which the jury couid not fairiy be expected 
to draw accurate conciusions for themselves.*^® Thus, 
a qualified witness may state an inference or judg¬ 
ment as to whether a certain practice is good or 
bad business whether it wouid be practicahle 
to carry on a particular business under given cir- 


Stock Remedy Co., 217 N.W. 567, 
206 lowa 61. 

N.C.—^Nance v. Norfolk Southern R. 

Co.. 127 S.B. 636, 189 N.C. 638. 

Wls.—^Teg-en v. Chapin, 187 N.W. 
186, 176 Wls. 410. 

27. Ind.—^Adams Express Co. v. 
Heagy, 122 N.B. 603, 69 Ind.App. 
662. 

lowa.—^Phillips V. Leuth, 204 N.W. 
301, 200 lowa 272. 

28. Ga.—Crouch v. Spooner, 72 S. 
E. €1, 9 GkL.App. 696. 

Tex.—San Antonio & A. P. R. Co. 

V. Barnett, 66 S.W. 474, 27 Tex. 
Civ.App. 498. 

28. Ala.—^Tennessee Coal, Iron & R. 
Co. V. Carson, 88 So. 650, 206 Ala. 
618. 

Mo.—^Klohr V. Bdwards, App., 94 S. 

W. 2d 99—^Mueller v. St. Louis 
Public Service Co., App., 44 S.W. 
2d 876. 

Mont.—Sellers v. Montana-Dakota 
Power Co., 41 P.2d 44, 48, 99 Mont. 
89, quoting Ooxpim a’iixl8. 

Tex.—^Montgomery Ward & Co. v. 
Lievy, Civ.App., 136 S.W.2d 663, 
error dismissed, judgment correct 
—Gulf, C. & S. P. Ry, Co. v, 
Downs, Civ.App., 70 S.W.2d 318, 
error refused. 

22 C.J. p 648 note 43, 

CtorpnB Juris statement cited In 
support of a slmllar rui e In crlmlnal 
proceedings,—State v. Gore, 106 P. 
2d 704. 707, 162 Kan. 661. 

Cause of ooudltiou 
Tenn.—National Life & Accident 
Ins. Cb. V. Pollett, 80 S.W.2d 92, 
168 Tenn. 647. 

Tex.—Conamercial Standard Ins. Co. 

V. Robinson, Com.App., 161 aw.2d 
796, reversing, Clvj^pp., 126 S.W. 
2d 1020, conformlng to mandate 


Robinson v. Commercial Standard 
Ins. Co., 128 S.W.2d 337, 132 Tex. 
163, reversing Commercial Stand¬ 
ard Ins. Co. V. Robinson, Civ.App., 
91 S.W.2d 1147. 

30. XJ.S.—^Massachusetts Protecti ve 
Ass'n V. Mouber, C.C.A.Mo., 110 P. 
2d 203. 

Mo.—Scanlon v. Kansas City, 81 S. 
W,2d 939, 336 Mo. 1068—Klmmle 
V. Terminal R. R. Ass'n of St, 
Louis, 66 S.W.2d 661, 334 Mo. 69C 
—Wack V. P. B. Schoenberg Mfg. 
Co., 63 S.W.2d 28. 331 Mo. 197— 
Prltz V. Manufacturers Ry. Co., 
App., 134 S.W.2d 603—Klohr v. 
Bdwards, App., 94 S.W.2d 99— 
Mueller v. St. Louis Public Serv¬ 
ice Co., App„ 44 S.W.2d 875. 
Tex.—Gulf, C. & S. P. Ry. Co. v. 
Downs, Civ.App., 70 S.W.2d 318, 
error refused. 

22 C.J. p 648 note 44. 

31. Ala.—^Lawrence v. Kaul Luni- 
ber Co., 66 So. 111, 171 Ala. 300. 

22 C.J. p 648 note 66. 

Quollfloatlou to negative a faetor 
as oause does not neceasarily quall- 
fy a witness to state an opinion as 
to what the cause was.—Kat.skee v. 
City of Omaha, 193 N.W. 762, 110 
Neb. 380. 

32. Cal.—^Davis v. Connecticut Pire 
Ins. Co„ 112 P. 549, 168 Cal, 766, 
82 L.R.A,,N.S., 604. 

22 C.J. p 648 note 67. 

33. 111.—Stevens v. Illinois Cent. R. 
Co., 137 N.E. 869, 806 111. 370. 

Pa.—Sweeney v, Blue Anchor Bev- 
erage Co., 189 A. 381, 834, 325 Pa. 
216, quoting Corpus Juris. 

22 C.J. p 648 note 68. 

34. 111.—Stevens v. Illinois Cent. 
R. Co., 137 N.B. 869, 306 IU. 870. 
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Pa.—Sweoney v. BIiu* Anchor Bev- 
erage Co., 189 A. 331, 334. 326 Pa. 
216, quoting Corpus Juris—Snyder 
V. Rhoada, 8 Pa.Dist. «c Co. 366, 
22 Sch.Leg.Reo. X73. 

Tex.—Houston & T, C. R, Co, v. Pox, 
Civ.App., 156 S.\V. 022, 

35. Md.—Raatern Shore tlrtikerage 
& Commission Co, v. Harrinon, 118 
A. 1.02, 141 Md. VI. 

22 C.J. p 650 note 98, p «80 note 43. 
Suffleieuoy of knowledge 

(1) Knowledge of wltnewa must 
be shown to hnve exl.stcd at a rele¬ 
vant time.—Brhardt v. Uallin, N.Y, 
55 P. 968, 5 C.(\A. 36,3. 

(2) Also it must he shown to have 
exlsted at a pla<*e relevant to the 
inquiry.—Jonea v. Mechanles* Pire 

|lns. Co., 36 N.J.Law 29, 13 Am.U. 
405. 

(3) But change of employment 
after such knowledge was nequired 
does not dlsquallfy a witness.— 
Rearss v. Copley, 1« N.Y. 03. 
Business of Corporation 

Gent^rally officera of Corporation 
charged wlth conduct of ita Ituslnes.s 
are qualifled to testify nr» experta 
on questiona relating to «uch bual- 
ness.—Miller v. Puget Sound lirldge 
St Dredglng Co., 250 l\ 64, 140 Wash. 
663. 

36. Pa.—^Marine Ooal Oo. v. I*itta- 
burgh, M. & Y, R, Co., 02 A. 688. 
246 Pa. 473. 

22 C.J. p 649 note 07, p 630 notes 44, 
45. 

37. Ind,—^Public Service Commls- 
sion V, Prasee, 122 N.i*3. 328, 188 
Ind. 573. 

Witness held aot quslifled to state 
whether a bid was safe and In line. 
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cumstances;38 whether a particular business would 
have produced a profit;^^ conditions essential to 
profitability;40 the profits to be derived from a 
certain business reasonable and proper rate of 
capitalization or return on investment proper 
amount to be allowed for depreciation;^^ costs;^^ 
the solvency of a business with whose affairs the 
witness has become familiar;45 the character of ne- 
gotiable paper,46 bank bills,47 and certain other in- 
struments a reasonable time for accepting or re- 

jecting an order;49 advertising;50 markets;6i and 


production capacity.52 A qtialified witness may al¬ 
so state an inference or judgment as to the condi- 
tion, or matters affecting the condition, of articles 
pertaining to a certain business;®^ what articles 
would come under a trade designation;^'^ whether 
articles are of the same quality;®^ whether the re- 
semblance between certain articles is sufficiently 
great to deceive buyers of ordmary caution,^® or 
whether the right of one, whose product has gained 
Public recognition, to enjoy such recognition has 
been violated and various other matters.®® 


—^Marrazzo v. Orino, 78 P.2d 181, 194 
Wash. 364. 

3B. N.C.—Belding v. Archer, 24 S. 

B. 800, 131 N.C. 287. 

Tex.—Meyers Bros. . Drug Co. v. 
Madden-Graham» 99 S.W. 723, 45 
Tex.Civ.App. 74. 

39. N.Y.—Sparkill Realty Corpora¬ 
tion V. State, 4 N.T.S.2d 679, 264 
App.Div. 78, motion denied 4 N. 
T.S.2d 1023, 264 App.Div. 800, af- 
flrmed 18 N.E.2d 301, 279 N.Y. 656. 

Wltaass not faanUlar with huslness 
Person who dld not know manu- 
facturer’s overhead and distributing 
costs could not testify as to proh- 
able profits.—Communlty Public' 
Service Co. v. Gray, T6x.Clv.App 
107 S.W.2d 496. 

40. Witness held QiiaJLlfled to state 
the number of customers necessary 
to make a certain operation proflt- 
able.—^W. P. Boardman Co. v. Petch, 
199 P. 1047, 186 Cal. 476. 

41. Tex.—Osage Oil & Reflning Co. 
V. Lee Farm Oil Co., Civ.App., 230 
S.W. 618, error refused. 

42. Hawali.—In re Taxes Onomea 
Sugar Co., 31 Hawali 769. 

Ind.—Public Service Commission v. 

Prazee, 122 N.H. 328, 188 Ind. 673.. 
Tumplke 

Ohio.—Cincinnati v. Scarborough, 6 
Ohlo Dec. (Reprlnt) 874, 8 
L.Rec. 562, 6 Cinc.L.Bul. 77. 

43. XJ.S.—Mollohon Mfg. Co. v. U. 
S., Ct Cl., 8 F.Supp. 726. 

44. Cost of Services 

Pa.—Sharon Herald Co. v. Mercer 
County, 200 A. 880, 132 Pa.Super. 
246. 

Increase of costs during a certain 
period.—Public Service Commission 
V. Prazee, 122 N.E. 328, 188 Ind. 673. 

46. XJ.S.—Lucas v, Swan, C.C.A.W. 
Va., 67 F.2d 106. 

lowa.—State v. Boomer, 72 N.W. 
4*24, 103 lowa 106. 

Mich.—Pearson v. Wallace, 170 N.W. 

72, 203 Mich. 622. 

Wltnesses not sufficiently famlllar 

(1) Bookkecper.—Stitzer Hotel Co. 
V. Beyer, C.C.A.N.J., 65 P.2d 620., 

(2) State auditor who knew noth- 
ing about company except as shown 
by its books.—^Wllson v. Guaranteed 

32 C. J.S.—15 


Securitles Co.. 23 P.2d 921. 82 XJtah 
224. 

(3) Liquidatlng agent of bank 
who took charge five years after 
date of Insolvency in question.— 
Austln v. Pool, Tex.Civ.App., 299 S. 
W. 936. 

46. XJ.S.—Cochran v. XJ. S., Colo., 
15 S.Ct. 628, 167 U.S. 286, 39 L. 
Bd. 704. 

22 C.J. p 680 note 48. 

47. 111.—^Keating v. People, 43 N.E. 
724, 160 111. 480. 

22 C.J. p 680 note 49. 

48. Character as corporate seonri. 
tles 

XJ.S.—Pldelity Inv. Ass’n v. XJ. S., Ct. 
CL, 6 P.Supp. 19, certiorari denied 
XJ. S. V. Pidelity Investment Ass’n, 
64 S.Ct. 560, 291 U.S. 685, 78 L.Ed. 
1071. 

49. Witness held qnalllled to state 
an oplnlon as to the matter stated 
in the text.—^T. C. May Co. v. Men- 
zles Shoe Co., 119 S.E. 227, 186 N.C. 
144. 

60. Pa.—Perry v. Jensen, 21 A. 866, 
142 Pa. 126, 12 L.R.A. 393. 

What oonstitutes snltable advertis- 
ing 

Pa.—^Perry v. Jensen, supra. 

22 C.J. p 680 note 62. 

Desirability of slgn locations 
Ala.—^Alabama Trunk & Luggage 
Co. V. Hauer, 108 So. 339, 214 Ala. 
473. 

51. FarticTdar matters 

(1) Whether a certain market 
tends to follow another market.— 
Lloyd V. Silvers, Tex.Civ.App., 274 
S.W. 263. 

(2) What stock market reports 
are trustworthy.—Henry v. Kopf, 
131 A. 412, 1Q4 Conn. 78. 

(3) Application of rules of an ex- 
change.—^Lloyd v. Silvers, supra. 

(4) Possibillty of sale at market 
prlce at a particular time and place. 
—Sledge & Norfleet v. Bondurant, 6 
Tenn.App. 319. 

52. lowa.—^Paddock v. Bartlett, 25 
N.W. 906, 68 lowa 16. 

22 C.J. p 680 note 63. 

53. Ark.—General Pire Extinguish- 
er Co. V. Beal-Doyle Dry. Goods 
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Co., 160 S.W. 889, 110 Ark. 49, 
Ann.Cas.l916D 79. 

Ga.—^Holtzendorf v. McNeil, 104 S. 

E. 919, 26 Ga.App. 792. 
Detexioxation of fmit 
Minn.—^Pniit Dispatch Co. v. Mur- 
phy, 96 N.W; 83, 90 Minn. 286. 
N.Y.—Wilson V. P. C. Linde Co., 62 
N.Y.S. 69, 47 App.Div. 327. 

Effeot of raln or other injnry 
S.C.—Sonneborn v. Southern R. Co.. 

44 S.B. 77, 66 S.C. 602. 

22 C.J. p 680 note 57. 

Condition when shipped 
Expert may state whether articles 
arrlving at their destinatlon in giv- 
en condition could have been in dif¬ 
ferent condition when shipped.— 
Porcheimer v. Stewart. 32 N.W. 666. 
35 N.W. 148, 73 lowa 216— 22- e.J. 
P 680 note 68. 

Witness held qnalifled to express 
an opinion as to temperature to be 
maintained for preseryation of cer¬ 
tain articles.—^Wilson v. P. C. Linde 
Co., 62 N.Y.S. 69, 47 App.Div. 327. 

64. U.S.—Erhardt v. Balllu, N.Y., 
66 P. 968, 5 C.C.A. 363. 

22 C.J. p 680 note 64. 

Witness not qnalifled. 

A witness with , experlence in the 
manufacture but not the sale of 
an article may not be competent to 
prove commerclal designation' re- 
garding it.‘—Tower & Sons v. U. S., 
11 CtCustApp. 261. 

55. Cal.—People v. Lovren, 61 P. 22, 
638, 119 Cal. 88. 

66. Conn.—^Williams v. Brooks, 60 
Conn. 278. 47 Am.R. 642. 

67- U.S.—^Premier-Pabst Corpora¬ 
tion V. Elm City Brewing Co., D. 
C.Conn., 9 P.Supp. 764. * 

58. Psjrfcionlar matters 

(1) Alteration of gaxments.—Mos- 
chcowitz V. Plint, 67 N.Y.S. 862, 33 
Misc. 480. 

(2) Other particular matters see 
22 C.J. p 649 note 97 [a]. 

Witness held a^uOlfled to testify 
as expert as to the sufficiency of a 
single watchman for an establlsh- 
ment—Cameron . Compress Co. . v. 
Jacobs; Tex.Civ.App., 10 S.W.2d 1040, 
error refused. 
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However, the inference or judgment of an ob¬ 
server is rejected where the facts may be fully 
placed before the jnry and are such that it may 
fairly be assumed that persons of ordinary informa- 
tion and intelligence are capable of drawing the 
correct inference from them.^® Generally speak- 
ing, also, a witness should not be permitted to state 
an inference or judgment as to the ultimate fact 
to be determined by the court or jury.^o 

Bookkeeping. An expert in bookkeeping matters, 
such as a bookkeeper or accountant, may testify 
as to the problems involved in a set of books sub- 
mitted to him for examination,®! or explain en- 
tries,®2 or state his conclusions from an exam- 
ination of books, records, or reports;®^ and such a 
witness may explain the significance of matter in 
a contract for Services to be rendered by an ac- 
countant.®4 An expert who examined the books is 
not, however, entitled, without proof of additional 
qualifications, to give his opinions as to matters not 


limited to bookkeeping nor may he give his opin- 
ion as to the ultimate fact to be decided where the 
trier of facts is equally able to reach a conclusion 
from the facts.®® 

§ 527. Construction, Condition, or Repair of 
Structures, Machinery, and Appli- 
ances 

The Speciai skfll of a witness may qualify him to 
state an inference or Judgment as to the construction 
or the condition or state of repair of structures, ma¬ 
chinery, or appllances. 

The speciai skill or experience of a witness may 
qualify him to state an inference or judgment as 
to the construction®'^ or the condition or state of 
repair®® of structures, machinery, or appliances. 
Thus such a witness may state an inference or judg¬ 
ment as to such matters as whether certain struc¬ 
tures, machinery, or appliances are of proper de- 
sign,®® safe,*^® or defective whether they are 


59b TJ.S.—^Prentiss v. Chandler, C. 
C.A,Cal., 86 F.2d 738, certiorari 
denied 57 S.Ct 431, 800 U.S. 664. 
81 L.Bd. 864—^Prentiss v. Tlmes- 
Mirror Co., C.C.A.Cal., 86 F.2d 733, 
certiorari denied 67 S.Ct. 431, 300 

U. S. 664, 81 L.Bd. 864. 

N.Y.—-Noah v. Bowery Sav. Bank. 
122 N.B. 236, 225 N.Y. 284, revers- 
ing 166 N.Y.S. 1128. 171 App.Div. 
912—Oakite Products v. Boritz. 
293 N.Y.S. 399. 161 Misc. 807. 

22 C.J. p 660 note 99. 

60. U.S.—Continental Casualty Co. 

V. First Nat. Bank of Temple, C.C. 
A.Tex., 116 F.2d 886, certiorari 
denied First Nat. Bank of Temple 
V. Continental Casualty Co„ 61 S. 
Ct. 1087, 313 U.S. 676, 86 L.Ed. 
1533. 

Tenn.—Glbson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 20 
Tenn.App. 168. 

Tex.—Mial v. Parkhill, Civ.App., 16 
S.W.2d 1109. 

Wis.—Knobel v. J. Bartel Co., 187 
N.W. 188, 176 Wis. 393. 

61. Cal.—Crusoe v. Clark, 69 P. 700, 
127 Cal. 341. 

62. N.C.—^Bank of Vance v. Crowd- 
er, 139 S.B. 604, 194 N.C. 331. 

Or.—^Pacific Tradingr Co. v. Sun Ins. 
Office, 25 P.2d 1062, 146 Or. 211. 

63. U.S.—^^tna Casualty & Surety 
Co. V. Commercial State Bank of 
Rantoul, D.C.I11., 13 F.2d 474. 

Ga.—Crawford v. Roney, 65 S.B. 499, 
126 Ga. 763. 

64. Pa.—0'Nelll v. Atlas Automo¬ 
bile Flnance Corporation, 11 A.2d 
782, 139 Pa.Super. 346. 


Aoconntaut xnay testify on. owa be- 
half 

Pa. —0’Neill V. Atlas Automobile Fi- 
nance Corporation, supra. 

65. Beasonable minimum oompen- 
sation for company's exeeutive offl- 
cers is not within scope of testi- 
mony which expert who examined 
books may give, in absence of show- 
ingr that he was qualified on the 
polnt, or that the examlnation of 
books covered sufficient time to 
make his evidence pertinent.—Bea- 
man v. Gerrish, 126 N.B. 352, 235 
Mass. 79. 

66. 111.—Scharlau v. Uombard State 
Bank, 278 Ill.App. 487. 

Txlal before oouxt without Jury 
111.—Scharlau v. Lombard State 
Bank, supra. 

Bxplanatlou of imamblguous aoconnt 

U.S.—^Blanchard v. Commercial 
Bank, W^sh., 76 F. 249, 21 C.C.A. 
319. 

Tex.—Coe v. Nash, Civ.App., 40 S.W. 
236. 

Whether aooounts oaa be fcept in, 
oertaln way 

Tenn.—^Fry v. Provident Sav. Life 
Assur. Soc., CbuA., 38 S.W. 116. 

67. Tenn.—^Armstrong v. Bowman, 
115 S.W.2d 229, 21 Tenn.App. 673. 

Wis.—Coakley v. Prentiss-Wabers 
Stove Co., 196 N.W. 388, 182 Wis. 
94. 

22 C.J. p 660 note 1, p 668 note 64. 
Construction, condition, or repair of 
buildings see infra S 646. 

68 . Ala.—Burgin v. Stewart, 114 So. 
182, 216 Ala 663—Yates v. Bar- 
nett, 112 So. 122, 215 Ala 664. 

Aris.—Broderick v. Coppinger, 14 P. 
2d 714, 716, 40 Axiz. 624, citing 
Ck>rpn8 Juxls. 


N.J.—Sutton V. Lerner Storea Cor¬ 
poration, 162 A. 645, 646, 10 N.J. 
Misc. 1126, citing Corpus Jtizis. 

22 C.J. p 660 note 1, p 658 note 63, 
p 660 note 77 [b]. 

69. K.Y.—Glynne v. National Bx- 
hibition Co., 198 N.Y.S. 751, 204 
App.Div. 757. 

Tex.—Carlisle v. West Texaa Pair 
Ass’n, Civ.App., 12 S.W,2d 599, er¬ 
ror refused. 

70. U.S.—Yarn v. Pt. Dodge, I>, M, 
& S. R. Co., C.C.A.Iowa 31 P.2d 
717, certiorari denied Fort t>odge, 
D, M. & S. R. Co. V. Yarn. 50 S. 
Ct. 27, 280 U.S. 563, 74 L.Kd. 621. 

Ala—Standard tTooperage Co. v. 
Dearman, 86 So. 537, 204 Ala. 553 
—Marbury Lumber Co. v. Heinege, 
86 So. 453. 204 Ala 241. 

Conn.—Sickmund v. Connocticut Co., 

189 A. 876, 122 Conn. 375. 

Ky.—Goodin, Brown & Co, v. Skaggs, 
195 S.W. 427, 176 Ky. 285. 

Mass.—Coulombe v. Ilornc* Coal Co., 
176 N.K. 631, 276 Ma.sa. 226. 

Mo.—Busch & Liatta l*aint Oo. v. 
Woermann Const. Co., 276 S-IV. 614, 
310 Mo. 419. 

22 C.J. p 660 note 81. 

Witness held anaUfled 

Mass.—^Van Steenbergen v. Barrett, 

190 N.B. 597, 286 Maas. 400. 

71. Ga—Southern R. Co. v. Cowan, 
183 S.B. $31, 52 Ga.App. 360—Queen 
v. Patent Scaffolding Co., 167 S.B. 
789, 46 GaApp. 364. 

Witnesses held quslifled 
Ala.—Commercial Inv. Truat v. Hurst 
Bros., 126 So. 886, 23 AlaApp. 454. 
Ky,—B. M. P. Co. v. Uavis, 142 S.W. 
391. 146 Ky. 231, 

N.J.—Clark v. Standard Sanitary 
Mfg. Co.. 149 A. 828. 8 N.J.Misc. 
284. 
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Standard or such as are usually employed;'^^ differ- 
ences between certain structures;73 whether certain 
construction is proper,74 safe,*^® or economical,^^ 
or was done as rapidly as practicable,'^^ or in com- 
pliance with a contract therefor;78 the reasons for 
construction of a certain type;*^® whether a certain 
structure could have been built^O or certain repairs 
could have been made;^l whether certain repairs 
are necessary;32 how a structure may be made 
safer;83 the effect of defective construction^^ or 
of a certain process of repair;35 the age of ma- 
chinery;36 whether a break in a machine was re- 
cent;37 or the cost of structures^S or machinery,33 
or of repairs®® or reproduction.®! 

When inference or jiuigment rejecied, A wit- 
ness will not be permitted to state an inference 
or judgment where he lacks sufficient knowledge 
or skill to make his statement of value.®^ Likewise, 
a skilled inference or expert judgment is rejected 
where it is apparent that the facts can be fully pre- 


sented to the jury and the circumstances are such 
that it may fairly be assumed that persons of or- 
dinary information and intelligence are competent 
to draw the correct inference from such facts;®® 
but the fact that testimony is in regard to a matter 
of common knowledge may not necessarily render 
its admission error.®^ Generally speaking, an in¬ 
ference or judgment as to the ultimate fact to be 
determined by the jury is excluded.®® An opinion 
of an expert in respect of a matter which may be 
proved as a fact is inadmissible.®® The admissibil- 
ity of expert testimony does not depend on there 
being in evidence a Standard by which to judge the 
testimony.® 7 

§ 528. Damages 

Damages as a subject of skilled inference or ex¬ 
pert judgment are considered supra § 447. 

§ 529. Due Care and Proper Conduct 

A wftness famlllar wlth a partlcular business or 


72. N.H.—^Perreault v. Allen Oil Co., 
179 A. 366, 87 N.H. 306. 

Tex.—Carlisle v. West Texas Fair 
Ass’n, Civ.App., 12 S.W.2d 699, er¬ 
ror refused. 

73. Md.—Gwynn Oak Park v. Beck- 
er, 10 A.2d 62'5, 177 Md. 628. 

74. Ga.—Southern R. Co. v. Cowan, 
183 S.H. 331, 62 Ga.App. 360. 

Mass.—Oushlzigr v. Jolles, 197 N.E. 
466, 292 Mass. 72. 

Pa.—^Mulier v. A. B. Kirschbaum Co., 
148 A. 861, 298 Pa. 660. 

Tex.—^Bell v. Mulkey, Civ.App., 248 
S.W. 784. 

22 C.J. p 646 notes 22 [a], 24 [a] (7), 
p 647 notes 26 [a] (2), (3), p 660 
note 1, p 660 note 82. 

76. Mich.—Beunk v. Valley City 
Desk Co., 87 N.W. 793, 128 Mich. 
662. 

22 C.J. p 668 note 67. 

Wltneas held 4 ti»Ufled 

Mo.—^Busch & Latta Paint Co. v. 
Woermann Const. Co., 276 S.W. 614, 
310 Mo. 419. 

76. U.S.-—CampbeU v. New York 
City, C.C.N.Y., 81 F. 182. 

77. Wis.—Stiles v. Neillsville Mil- 
ling Co., 68 N.W. 411, 87 Wis. 266. 

78- Cal.—Pernholtz Machinery Co. 
v. Wilson, 6 P.2d 679, 118 Cal.App. 
673. 

79. N.T.—Levine v. Russell Blaine 
Co., 7 N.B.2d 673, 273 N.T. 886, re- 
versingr 284 N.T.S. 79, 246 App. 
Div. 717. 

80L Witness held gnalifled 

Mo.—Probst V. St. Louis Basket & 
Box Co., 207 S.W. 891, 200 Mo.App. 
668, afflrmed State ex rei. St. Lou- 
Is Basket & Box Co. v. Reynolds, 
224 S.W. 401, 284 Mo. 872. 


81. Witness held analifled to testify 
whether a certain machine could be 
repalred so as to operate properly 
for the purpose for which it was in- 
tended.—Wolff v. Hartford Fire Ins. 
Co., 223 S.W. 810, 204 Mo.App. 491. 

82. Md.—Cooke v. Engrland, 27 Md. 
14, 92 Am.D. 618. 

83. Ala.—^Norwood Clinlc v. Spann, 
199 So. 840, 240 Ala. 427—Marbury 
Lumber Co. v. Heinegre, 86 So. 463, 
204 Ala. 241. 

84. Tenn.—Armstrongr v. Bowman, 
116 S.W.2d 229, 21 Tenn.App. 673. 

86. U.S.—^American Pacific Whalingr 
Co. V. Kristensen, C.C.A.Wash., 93 
F.2d 17. 

86. Ala.—^Alabama Machinery & 
Supply Co. V. CafCey, 104 So. 609, 
213 Ala. 260. 

87. Mich.—^Woods v. Chicagro & G. 
T. R. Co., 66 N.W. 328, 108 Mich. 
896. 

88L Conn.—^Bryan v. Branford, 60 
Conn. 246. 

22 C.J. p 646 note 13. 

89. U.S.—Hunt Bros. Fruit Packingr 
Co. V. Casslday, Cal., 63 F. 267, 8 C. 
C.A. 626. 

111.—Overall v. Chlcagro Motor Car 
Co., 188 Ill-App. 276. 

9a 111.—Peabody v. Lynch, 184 111. 
App. 78. 

Md.—Mullan v. Belbin, 100 A. 384, 
130 Md. 313. 

Mich.—Wickes v. Swift Electric 
Ligrht Co., 38 N.W. 299, 70 Mich. 
322. 

22 C.J. p 660 note 86. 

91. N.H.—State v. Hampton Water 
Works Co., 18 A.2d 766, rehearlng 
denied 19 A.2d 486. 

92. U.S.—^Ensign-Bickford Co. v. 
Reeves, C.C.A.Mo., 96 F.2d 190. 
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Del.—^Mills Novelty Co. v. Transeau, 
8 A2d 93, 1 Terry 227. 

Mo.—^WolfC V. Hartford Pire Ins. Co., 
223 S.W. 810, 204 Mo.App. 491. 

Pa.—^Pittsburgh Terminal Warehouse 
& Transfer Co. v. City of Pitts- 
burgh, 198 A. 632, 330 Pa. 72. 

22 C.J. p 668 note 58 [c]. 

93- D.C.—^Walker v. Dante, 68 F.'2d 
1076, 61 APP.D.C. 176. 

Md.—^Leland v. Empire Engineerlng 
Co., 108 A. 570, 135 Md. 208. 

Tex.—^American Nat. Ins. Co. v. 
Nussbaum, cfv.App., 230 S.W. 1102, 
1107, dismlssed for want of Juris- 
diction, citlngr Coxpns Jtirls. 

Vt.—Lucas V. Kelley, 147 A. 281, 102 
Vt. 173. 

22 C.J. p 651 note 2. 

94i Ala.—^Norwood Clinlc v. Spann, 
199 So. 840. 240 Ala. 427. 

95. Ala.—Standard Cooperage Co. v. 
Dearman, 86 So. 637, 204 Ala. 563. 

Cal.—^McStay v. Citizens’ Nat. Trust 
& Savings Bank of Los Angeles, 
43 P.2d 560, 6 Cal.App.2d 695. 

111.—^Halrgrove v. City of Jackson- 
ville, 8 N.E.2d 187, 366 111. 163. 

N.J.—Krleg v. Timken, 131 A 905, 
102 N.J.Law 307. 

N.Y.—Jean v. Algonquln Hotel Co., 7 
N.T.S.2d 412, 255 App.Dlv. 279. 

Okl.—Oklahoma Wheat Pool Termi¬ 
nal Corporation v. Rodgers, 70 P. 
2d 1080, 180 Okl. 623. 

Tex.—^American Nat. Ins. Co. v. 
Nussbaum, Civ.App., 230 S.W. 1102, 
dismlssed for want of jurisdictlon. 

96. Or.—Cosgrove v. Tracey, 64 P. 
2d 1321, 166 Or. 1. 

97. N.H—BIU V, New Bngland Cl- 
tles Ice Co., 10 A.2d 662. 90 N.H. 
458. 



§ 529 


EVIDENCa 


32 C.J.S. 


particular operatlons Tnay state an Inference or Judg- 
ment with respect to what is or Is not due care or proper 
conduci In connectlon therewlth. 

A witness who is familiar with a particular busi- 
ness or particular operations may be permitted to 
state an inference or judgment with respect to what 
is or is not due care or proper conduct in connection 
therewith,98 where, and only where, the matter is 
one so far removed from ordinary human experi- 
ence that, a Jury will presumably not possess the 
skill or knowledge requisite to draw a proper infer¬ 
ence fpm the facts.99 A witness may not state 
such an inference or judgment where he has not 
suflSicient knowledge to make his inference of val- 
uei 

§ 530. Electricity, Engineering, Manufactur- 

ing, and Mechanics 

a. Electricity 

b. Engineering 

c. Manufacturing 

d. Mechanics 


a. Electricity 

Persons skllled In matters relating to electricity may 
state inferences or judgments with respect to such mat¬ 
ters. 

Persons skilled in matters relating to electricity 
may state inferences or judgments with respect to 
such matters,2 as, for examplc, whelhcr certain clcc- 
trical equipment is defective or unsafc the proper 
construction of electrical equipment;*^ whether cer¬ 
tain construction was negligent;® whether certain 
equipment was maintained in accordance with the 
standards of practice;® the causc of a certain re¬ 
suit;*^ the effect of certain occurrcncesand oth- 
er matters.9 A witness will not bc permitted to state 
an inference of judgment where he lacks sufficient 
knowledge or skill to make his statement of value;i® 
mere connection with a business in which electricity 
is used does not authorize a witness to spoak as to 
matters not within his sphere of activity or knowl- 
cdge.^i An inference or juclgmcnt also will be 
excluded where the facts can be fully prescnlecl to 


90L Ala.—^Loulavllle & N. R. Co. v. 
Hali. 135 So. 466, 223 Ala. 338, cer¬ 
tiorari denied 62 S.Ct. 87, 284 U.S. 
661, 76 L.Kd. 560—^Blnowlton v. 
Central of Georgia Ry. Co., 68 So. 
281, 193 Ala. 456. 

22 C.J. p 662 note 32. 

Inference.aa to negligence see supra 
§ 448. 

Particular matters 

(1) Preventlon of nulsance.—^Har- 
grove V. Fort Worth Mevators Co., 
Te3C,Civ.App.,' 262 S.W. 868. 

(2) Pro Vision of lateral support.— 
Hnapp V. Siegley, '208 P. l3, 120 
Wash. 478. 

(3) Reasonableness of settleraont 
of action for damages.—^Kokusal Ki- 
sen Kabushiki Kalsha v. Columbia 
Stevedoring.Co., D.C.Nr.T., 23 F.Supp. 
403, afflrmed, C.C.A., 100 P.2d 1016, 

99. D.C.^—King v. Ravis, 296 F. 986, 
989, 54 App.D.C. 239, ciling Cor. 
pus Juris. 

22 C.J. p 653 note 33. 

1. Ala.—Union Cemetery Co. v. Har- 
rison, 101 So. 617, 20 Ala.App. 291. 
22 C.J. p 663 note 34. 

S. K.C.—^Lynn v. Pinehurst Silk 
Mills, 179 S.B. 11, 208'N.C., 7. 

22 C.J. p 653 note 38. ' 

Bffect on human* body see infra §S 
534, 537. 

Wltxiess heid guallfLed to state an In¬ 
ference or judgment as to: 

(1) 'fhe condition of a transform¬ 
er.—Blakeney v. Alabama Power Co., 
183 So. 16, 222 Ala. 394. 

(2) Characteristlcs of lightning.— 
U. S. Fldelity & Guaranty Co. v. 
Rochester, ‘CiV.App., *28l 'S.W. 806, 
aflarmed 283 S.W. 136, 116 Tex.* 404. 


(3) Other matters. 

Ala.—^Alabama Power Co. v. Wil^ 
liams, 130 So. 788, 222 Ala. 75. 
Ky.—^Kentucky I^ublic Service Co. v. 

Topmiller, 263 S.W. 706, 204 Ky, 
• 196.' 

3. S.C.—^Bargle v. Sumtor Lighting 
Co„ 96 S.B. 909, 110 S.C. 560. 

22 C.J. p 650 note 1 [a] (15), p 653 
note 38 [a] (7). 

Transforpier 

Tex.—City of Brownsvllle v. Crix- 
ell, Clv.App., 275 S.W. 430. 

22 C.J. p 650 note 1 Fa] (38). 

4. Particular egulpment 

(1) Transmission system. 

Okl.—Oklahoma Gas & Electric Co. 
V. Ollphanl, 46 P.2d 1077, 172 Okl. 
635. 

Tenn,—Klngsport Utilities, Inc. v. 

Mort, 2 Tenn.App. 270. 

22 C.J. p 050 note 1 [a] (14), (37). 

(2) InSulatlon of wires.—Conowin- 
go Power Co. v. State of Maryland, 
to Use of Marshall, C.C.A.Md., 120 
P.2d 870. 

(3) Attachment of switch to polo. 
—MeCain v. Tronton Gas & Electric 
Co., 15 S.W.2d 970, 222. Mo.App. 1146. 

5. Transmission. line 

Va.—^Appalachian Power Co. v. Mit- 
cheirs Adm’x, 134 S.E. 658, 146 Va. 
409. « 

6. Transmission line 

Tenh.—^Klngsport Utilities, Inc. v. 
Mort, 2 Tenn.App, 270. 

7. Particular resulta 

(1) Shock as indicating defective 
IhSuIatioh.—Sudmeyer v. United 
Rys. Co. of St Louis, ’Mo., 228 S.W. 
64. 

i (2) Overheatlng of electrical side 
pf refrigerator and consequent flre 
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as duc to failure rrnpovly to r<‘pair 
Chemical side.—v. Montana- 
Dakota Power Co., 41 IMM 44, 99 
Mont. 39. 

8. Particular ocouxrenoea 

(1) Contaet of primary aad see- 
ondury wires.—Vesseis v. Knnsas 
City Uight & PowtT Co„ Mo., 219 ». 
W. 80. 

(2) Contaet of Wires as starting 
a flre,—City of Urownsvilli* v. Crix- 
ell, Tex.Civ.Api>., 275 SAV. •i3h, 

(3) Contaet of exp<».‘Ji'd wir»* w'ith 
water or ground as cansing sh<irt 
Circuit.—Totten v. Smilh Urus., ilo. 
App., 3 S.W.2d 74f). 

9. Particular mattears 

(1) Kffeet of eiuitrollrr on opera- 
tion of an eleetrieal deviee.—Itepul»- 
lic. Iron & Steel Co. v. Sniith, MJ So. 
908, 204 Ala. 607. 

(2) Accuracy of volt moter.— 
Blakeney v. Alalmma Power Ct»., 133 
So. 10, 222 Ala. 394, 

(3) Possibility of rem»»val of 
equipment without injtiry to Imlld- 
ing.—Meoker Hotel Ca. v. Fitrgan, 
124 N.B. r>05, 71 Ind.App. 199. 
Explanation 

Volt meter re<iortl showing oontin- 
uouR vollage readings was ^■ul>h‘Ct 
to explanation by one familiar (here- 
wlth.—Blakemey v. Alal^aiiia l*ower 
Co., 133 So. 16, 222 Ala. 394. 

la Ky.—Beddow'» A<iiii’r v, Bar- 
bourville Water, lee ^ lAght Co., 
66 S.W.2d 821, 252 Ky. 207. 

Pa.—Sinkovieh v. Boli Teleplume Co. 
of Pennsylvania, 133 A, 029. 286 
Pa. 427. 

11. N.y,—Plehl V. Alliany R. Co., 61 
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the jury and are such that persons of ordinary 
knowledge and intelligence are capable of drawing 
the correct inference from them,i2 and as a gen- 
eral rule an inference or judgment as to the ulti¬ 
mate fact to be determined by the jury should be 
excluded.^3 opinion as to a matter which has 
been determined by statute will be excluded.^^ An 
inference or judgment based on facts which are 
not in evidence is not admissible.^^ Expert testi- 
mony may be admitted, however, although based 
only on facts as contended by one of the parties.^® 
An inference or judgment will be excluded where 
it is contrary to the physical facts,'but a mere in- 
consistency between the testimony and facts in evi¬ 
dence does not destroy its competency.i^ 


b. Engiaeeritig 

An engineer or a person having engineerfng skfll de- 
rlved from practical experlence may state an inference 
or Judgment as to matters withfn the range of such 
knowledge or experlence. 

An engineer^S or a person having engineering 
skill derived from practical experience^O may state 
an inference or judgment as to matters within the 
range of such knowledge or experience,^^ as, for 
example, the condition of certain st ruetur es 
whether a certain structure, device^ or appliance 
is safe23 or defective,24 or adapted to a certain 
use;25 whether certain construction work is prop- 
er,^® safe,27 feasible,^® or possible;^® whether cer¬ 
tain construction work is in compliance with the 


N.T.S. 766, 30 App.Div. 166, afflrm- 
ed 67 N.E. 1122, 162 N.T. 617. 

22 C.J. p 664 note 39. , . 

12. Mo.—Cole V. Empire Dlst. Elec¬ 
tric Co., 66 S.W.2d 434, 331 Mo. 
824. 

Tenn.—^Nashvllle Ry & Light Co. v. 
Harrison, 5 Tenn.App. 22. 

13. Ala.—^Alabama Power Co. v. 
WilUams, 130 So. 788, 222 Ala. 
75. 

Cal.—Llm Ben v. Pacific Gas & Elec¬ 
tric Co., 281 P. 634, 101 Cal.App. 
174. 

Ky.—Morton’s Adm*r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 346, 282 Ky. 174. 

N.T.—^Holden v. Village of Ilion, 
175 N.T.S. 129, 187 App.Div. 966. 

Tex.—^El Paso Electric Co. v. Buck, 
Civ.App., 143 S.W.2d 43'8; error 
dismissed,' judgment correct 

14. lowa.—Graves v. Interstate 
Power Co„ 178 N.W. 376, 189 lowa 
227. 

15. Ky.—Beddow’s Adm’r v. Bar- 
bourville Water, Ice & Light Co.» 
66 S.W.2d 821, 2^2 Ky. 267. 

16. U.S.—^Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 33 F.2d 
876, 68 A.L.R. 1393, certiorari de- 
nied 60 S.Ct 162, 280 U.S. 6(16, 74 
L.Ed. 649. 

17. Ky.—Beddow's Adm'r v. Bar- 
bourville Water, Ice & Light Co., 
66 S.W.2d 821, 262 Ky. 267. 

18. N.C.—^Kennedy v. Western Un¬ 
ion Telegraph Co., 161 S.E. 396, 
201 N.C. 766. 

19. Va.—^Arminus Chemical Co. v. 

Landrum, 73 S.E. 459, 113 Va: 7, 88 
L.R.A.,N.S., 272, Ann.Cas.l913D 

1075. 

22 C.J. p 646 note 7 [a], (5), P 664 
note 41. 

20. Md.^ahill v.. BalUmore, 48 A. 

706, 93 Md. 233. f 

BnglzLeer^s Uoense insiLecesBary < 

Okl.—^Hewlett v. Mayo’s Inc., 100 P. 
2d 263, 186 Okl. 661. , . 

21. Wash.—^Patrick v. - Smlth^ 184 


P. 1076, 76 Wash. 407, 48 L.R.A., 
N.S., 740. 

22 C.J. p 646 note 13 [b], p 647 note 
28 [a] (1), p 654 note 44. 

22. Ohio.—New Tork, C. & St. L. 
R. Co. V. Eliis, 13 Ohlo Cir.Ct. 704, 
6 Ohlo Cir.Dec. 304. 

23. Ala.—^Alabama Power Co. v. 
Talmadge, 93 So. 648, 207 Ala. 
86, error dismissed 42 S.Ct. 463,* 
269 U.S. 676, 66 L.Ed. 1071. 
Wltness held gnalifled to express 

an opinion as to the dangerous char¬ 
acter of a portion of a street.—^Dls- 
trict of Columbia v. Chessin, 61 F.2d 
623, 61 APP.D.C. 260. 

24. WitiLesB held gnallfled to ex- 
press an opinion as to defects In the 
deslgn of a boiler.—^U. S. Radiator 
Corporation v. Henderson, C.C.A. 
Colo., 68 F.2d 733, denylng rehearing 
68 F.2d 87 and certiorari denied 54 
S.Ct 860, 292 U.S. 660, 78 L.Ed. 1600. 

26. FartloTilar stractnres, devloes, or 
appUances 

(1) Sewer.—City of New Castle v. 
Smith-Jackson Co., 161 N.E. 692, 87 
Ind.App. 418. 

(2) Steam valve.—Vitale v. Duer- 
beck, 92 S.W.2d 691, 338 Mo. 666. 

(3) on burner, as generator of 
steam.-r-May Oil .Bumer Corporation 

V. Munger, 152 A. 352, 169 Md. 606. 

(4) Pipe, as air vent.—^Vitale v. 
Duerbeck, 92 ■ S.W.2d 691, 338 Mo. 
566. 

Wltness held gnalified to testlfy 

(1) As to w;hether a bridge of cer¬ 
tain specificatione could support a 
certain load.—^People v. Lang 
Transp. Corporation, CaLApp., 110. P. 
2d 464. 

(2) As to capacity of a heating 
piant.—^Kynock v. Wilwin Co., 171 N. 

W. 416, 205 Mich. 462. 

Any knowledge of snbject on part 
pf' the witness has been held sufBl- 
cient to warrant admission of his 
testiihony as to the sufficiency of a 
structure.—Cromer v. Bridenbaugh, 
123 N.B. 116, 188 Ind. 393. 
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.26L Md.—Baltimore & S. P. R. Co. 

v. Hackett, 39 A. 610, 87 Md. 224. 
22 C.J. p 654 note 46. 

Fartlcnlar ^onstmotlon work 

(1) Bridge.—^Edward De V. Tomp- 
kins, Inc., v. City of Brldgeport, 110 
A. 183, 94 Conn. 659. 

(2) Embankment—^Higgins v. 

Town of Carroll, 167 A. 270, 86 N. 
H. 312—22 C.J. p 664 note 45 [aj 
( 2 ). 

(3) Sewer. 

Cal.—^Kaufman v. Tomich, 280 P. 
130, 208 Cal. 19. 

Md.—Cahill V. Baltimore, 48 A. 706, 
93 Md. 233. 

22 C.J. p 660 note 1 [a] (33). 

(4) Water diversion system.— 
Perkins v. Vermont Hydro-Electric 
Corporation, 177 A. 631, 106 Vt 367. 
Wltness held goaUlled to testlfy 

(1) As to proper construction of 
underground gas pipe line.—^B. L. 
Chester Co. v. Wisconsin Power & 
Light Co., 247 N.W. 861, 211 Wis. 
168. 

(2) As to proper construction of. 
an oxygen gas manifold.—^Air Re- 
duction' Co. v. Philadelphia Storage 
Battery Co., C.C.A.Pa., 14 P.2d 734. 

(3) As to whether designer of 
sewer shpuld know type of soil 
through which sewer is to be built 
and design sewer accordingly.—City 
of Detroit v. Porath, 260 N.W. 114, 
271 Mich. 42. 

27- Wis.—Marsh Wood Products 
Co. V. Babcock & Wilcox Co., 240 
N.W. 392, 207 Wis. '209—Venne v. 
Damrow Bros. Co., 212 N.W. 796, 
192 Wis. 249. 

22 C.J. p 658 note 67 [a]. 

28. Flplng of steam to ontslde of 
hnildlng 

Vt.—Cole v. North Danville Co-op. 
Creamery Ass'n, 151 A. 568, 103 
Vt. 32. ' ' • 

29. Boad gnard 

Mo.—^Lang v. J. C. Nichols Inv. Co., 
69 S.W.2d 63, 227 Mo.App. 1123.' 
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contract therefor;3® the meaning of provisions of a 
construction plan or contract;®^ the nature or qual- 
ity of materials employed in certain construction;*® 
the repair of structures ;** the manner in which 
certain devices or appliances operate;** the cause 
of certain occurrences, such as the breaking of a 
structure or device,** and overflow or flooding of 
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land,*6 and other matters;*^ the effect of certain 
construction work or structures,** or of defects in 
certain structures, devices, or appliances,*® or the 
effect or resuit of other phenomena;*® and various 
other matters.**- 

JVhen inference or judgment rejccted. A witness 
will not be permitted to state an inference or judg- 


EVIDENCE 


ao. TJ.S.—City of Charlotte v. At¬ 
lantic Bltullthlc Co., N.C., 228 P. 
456, 143 C.C.A 38. 

Coxupftxliion. "between construction 
and that called for by the speciflca- 
tlons.—Sloux City v. Western As- 
phalt Pavingr Corporation, 271 N.W. 
624, 228 lowa 279, 109 A.L.R. 608. 
Walvar 

A properly qualified ■witness may 
be permitted to state whether a spe- 
ciflcation in a contract properly 
would be regarded as waived in 
certain circumstances.—^Bdward De 
V. Tompkins, Inc., v. City of Brldgre- 
port, 110 A. 183, 94 Conn. 669. 

31. Mlch.—City of Detroit v. Po- 
rath, 260 N.W. 114, 271 Mich. 42. 

22 C.J. p 664 note 44 [a] (4). 
▲dmlsslon held not reverslbl» exxor 
The admiasion of an experfs tes- 
timony interpretlng a survey map 
was not reversible error.—Stanton 
V. Morris Const, Co., 199 N.W. 104, 
169 Hinn. 380. 

33. lowa.—Sioux City v. Western 
Asphalt Pavlnar Corporation, 271 
N.W. 624, 223 lowa 279, 109 A.L. 
H. 608. 

22 C.J. p 646 note 23 [al. 

33. Detexminatloii. of wltiiess’ qtuOl- 
ILostion to state an expert opinion as 
to the repair of a road was not erro- 
neous as a matter of law.—^Adams v. 
Town of Bolton, 9 N.K2d 662, 297 
Mass. 469, 111 A.L.R. 866. 

34. CKui heater 

Ala.—^Alabama Power Co. v. Tal- 
madge, 93 So. 648, 207 Ala. 86, er¬ 
ror dismissed 42 S.Ct. 463, 259 U. 
S. 576, 66 DEd. 1071. 

Saving of fuel effected by an ap- 
pliance,—Vapor Vacuum Heating Co. 
V. Kaltenbach & Stephens, 111 A. 
171, 94 N.J.Law 460. 

35. Steam osTllnder 

Wis.—Suess V. J. S. Stearns Lumber 
Co., 128 N.W. 448, 143 Wis. 609. 

flas pipe or Une 

Mass.—^Nugent y. Boston Consol. 
Gas Co., 130 N.E. 488, 238 Mass. 
221 . 

Pa.—^Lott V. People’s Natural Gas 
Co., 188 A. 682, 324 Pa. 617. 
Witness held qnaUfled to testify as 
to the cause of breaking of a valve 
on a boiler.—Olsen v. New England 
Fuel & Transportation Co., 146 N.B. 
656, 261 Mass. 389. 

Tex.—Southwestem Portland Ce¬ 


rnent Co. V. Kezer, Civ.App., 174 
S.W. 661. 

Partlonlar oaases 

(1) Natural causes.—Ohio & M. R. 
Co. V. Webb, 82 N.B. 627, 142 111. 
404—Ohio & M. R. Co. v. Schmidt, 
47 I11.APP. 383. 

(2) Culvert.—^Page v. City of 
Pittsburgh, 169 A. 104, 313 Pa. 211— 
22 C.J. p 664 note 48. 

(3) Dam.—Texas & P. R. Co. ▼. 
Cochrane, 69 S.W. 984, 29 Tex.Civ. 
App. 383. 

(4) Rallway roadbed.—Galveston, 
H. & S. A. Ry. Co. v. Todd, Tex.Civ. 
App., 8 S.W.2d 1104, reversed on oth¬ 
er grounds, Com.App., 16 S.W.2d 
1116, and followed in Galveston H. 
& S. A. Ry. Co. V. Hawkins, Civ.App., 
18 S.W.2d 1118. 

(6) Faulty construction of a dam 
or embankment. 

Ky.—^Loulsvllle & N. R. Co. v. Conn, 
200 S.W. 952, 179 Ky. 478. 

Md.—Baltimore & S. P. R. Co. v. 

Hackett, 89 A. 610, 87 Md. 224. 

22 C.J. p 664 note 60. 

(6) Improper handling of reser- 
voirs.—^Akin v. St. Croix Dumber Co., 
92 N.W. 537, 88 Minn. 119. 

37. ParticTaar matters 

(1) Lashlng and bending of gas 
Service line.— Lott v. People's Nat¬ 
ural Gas Co., 188 A. 582, 324 Pa. 617. 

(2) Boiler explosion.—0'Doherty v. 
Postal Tei. Cable Co., 99 N.Y.S. 361, 
113 App.Div. 686, 18 N.Y.Ann.Cas. 
449. 

(3) Diversion of waters of stream. 
—Covert V. Brooklyn, 89 N.Y.S. 744, 
6 App.Div. 73. 

(4) Destruction of diversion Sys¬ 
tem as resulting from water ero- 
sion.—^Perkins v. Vermont Hydro- 
Electric Corporation, 177 A. 631, 106 
Vt. 367. 

<6) Erosion by water as made pos- 
sible by improper or inadequate con¬ 
struction.—^Perkins v. Vermont Hy- 
dro-Electric Corporation, supra. 
Oansa of event not seen by witness 
The admlssion of a statement of 
an expert that it was not neoessary 
to have seen a certain event in order 
to understand causes which might 
create it has been held not prejudl- 
cial error.—^Vitale v. Duerbeck, 92 
S.W.2d 691, 838 Mo. 666. 

3& Particnlar oonstmotlon work or 
structures 

(1) Dam or reservoir of given 
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height as aifecting adjoining land.— 
Loloff V. Sterling, 71 P. 1113, 31 Colo. 
102—22 C.J. p 664 note 52. 

(2) Grading or embankment as 
resulting in flooding of land.—Perry 
V. McCraw, 147 So. 178, 226 Ala, 400 
—22 C.J. p 648 note 67. 

(3) Whether the removal of sand 
from a lake shore threatens a City 
with inundation or injures the har- 
bor.—Clason v. Milwaukee, 30 ^Vis, 
316. 

Witness held qualified to express 
an opinion as to the effect of pond- 
ing water.—Knight v. Sullivan Pow¬ 
er Co., 138 S.B. 818, 140 S.C. 296. 

39. Partioular structures, devices, 
or appliances 

(1) Bridge.—Lawson v. Board of 
Com*rs of Sumner County, 61 P.2d 
1366, 144 Kan. 450. 

(2) Heating System.—Vitale v. 
Duerbeck, 92 S.W.2d 691, 338 Mo. 
566. 

Wi‘tness held qualified to express 
an opinion on the effect of a depres- 
sion in a Street on an automohile 
passing over the depre.ssion.—Dis- 
trict of Columbia v. Cheasin, 61 P. 
2d 633, 61 App.D.C. 260. 

4CK. Partioular phenomena 

(1> Dralning of land.—Buffum v. 
Harrl», 6 R.I. 243. 

(2) How much more land water 
would cover if raised to a deftnitely 
higher level.—Phillips v, Terry. 3 
Abb.Dec., N.Y.. 607. 3 Keye» 313, 1 
Transcr.A. 286, 5 Abb.Pr.,N.S.. 327. 

(3) Flow of water as resulting In 
erosion.—Perkins v. Vermont Hydro- 
Electrlc Corporation. 177 A. 631. 106 
Vt. 367. 

(4) Doosenlng of timbers braeing 
a bridge.—Bettys v. Denver Tp., 73 
N.W. 138, 116 Mich. 228. 

41. Partioular xoatters 

(1) Whether a bridge would have 
stood a strain on it if kept in repair. 
—^Bonebrake v, lluntington County, 
40 N.E. 141, 141 Ind. 62. 

(2) Whether a bridge would have 
stood a strain when a defect in It 
began.—^Washington, C. & A. Turnp. 
Co. V. Case, 30 A. 571, 80 Md. 36. 

(3) Depression in Street.—Dlstrict 
of Columbia v. Chessln, 61 F.2d 523, 
61 App.D.C. 260. 

(4) Heat in a building.—^West v. 
Phillips. 288 N.W. 626, 227 lowa 612. 

(6) Other matters see 22 C.J. p 
654 note 44 [a}. 
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ment where he lacks sufficient knowledge or experi- 
ence to make his statement of value,^^ and a skilled 
inference or expert judgment is not admissible 
where the facts can be fully presented to the jury 
and are such that persons of ordinary experience 
and intelligence are capable of drawing the correct 
inference from them.43 As a general rule,^^ al- 
though not in all cases, an inference or judg¬ 
ment as to the ultimate fact to be determined by 
the jury should be excluded. An inference or judg¬ 
ment based on facts which are not properly in evi- 
dence is not admissible and the subject of the 
inquiry must, of course, be relevantA*^ A witness 
will not be permitted to express a conclusion as 
to a matter which under a contract between the 
parties is to be decided by specified persons.^8 

c. MaaxLfactuxing 

A witness experlenced In manufacturing may state 
his inference or Judgment as to matters connected there- 
with. 


A witness who is experienced in manufacturing 
may state his inference or judgment as to matters 
connected therewith,^» as, for example, whether 
certain machinery was in good repair and reason- 
ably adapted for the purpose for which it was 
used;50 whether certain devices or appliances are 
defective the proper construction of devices or 
appliances; the practicability of installing a cer¬ 
tain device;53 whether certain repairs are necessa- 
ry;®^ where and how long certain machinery has 
been used;^^ whether there is a latent danger in 
the operation of certain machinery the cause 
of certain phenomena,57 or the effect of certain oc- 
currences;58 the time required for,®» cost of,®® or 
amount of waste in,®i the manufacturing of certain 
commodities; the liability of certain material to 
ignite under certain conditions and the extent 
of the depreciation of a piant.®® A witness also 
may be permitted to state an inference or judg¬ 
ment as to matters of safety®^ or an inference or 


42. Ind.—Cromer v. Brldenbaugrh, 
123 N.B. 116, 188 Ind. 893. 

Ky.—^LouisviUe Hydro-Blectrlc Co. v. 
Coburn, 110 S.W.2d 446, 270 Ky. 
624—Midkiff v. Carter, 222 S.W. 
92, 188 Ky. 339. 

Mo.—^Fuchs V. St. Louls, 67 S.W. 610, 
167 Mo. 620, 57 KR.A. 136. 

N.Y.—^In re Board of Water Supply 
of City of New York, 177 N.Y.S. 
852, 189 App.Dlv. 20, affirmingr 

Sands V. City of New York, 172 N. 
T.S. 16, 104 Misc. 427. 

22 C.J. p 654 notes 48 [a], 50 [aj. 

43. Minn.—Tracey v. City of Min- 
neapolis, 241 N.W. 390, 185 Minn. 
380. 

R. !.—Fontalne v. Follett, 166 A- 363, 
61 R.I. 413. 

S. C.—Adams v. Wilkes, 109 S.E. 804, 
118 S.C. 93. 

Tex.—City of Abilene v. liuhn, Clv. 
App., 65 S.W.2d 370, error dls- 
missed—^Wemer v. Trout, Clv.App., 
2 S.W.2d 526, error refused. 

22 C.J. p 661 note 2 [a] (4), (9), 
(12), p 664 note 44 [b]. 

44. lowa.—Sioux City v. Western 
Asphalt Pavingr Corporation, 271 
N.W. 624, 223 lowa 279, 109 A.L. 
R. 608. 

Obio.—Tarian v. City of Alliance, 32 
N.E.2d 678, 66 Obio App. 423. 

Okl.—^Kaw Boiler Works v. Frymyer, 
227 P. 462, 100 Okl. 81, oplnion re- 
called and reflled on otber grounds 
231 P. 1069, 106 Okl. 177. 

45. Pa.—Lott V. People's Natural 
Gas Co., 188 A. 682, 324 Pa. 617. 

46. N.Y.—Hopper v. Empire City 
Subway Co.. 79 N.Y.S. 907, 78 App. 
Div. 637, afflrmed 70 N.E. 1100, 178 
N.Y. 587. 

Or.—^Patterson v. Horsefly Irr. Dist, 
69 P.2d 282, 167 Or. 1, rebearingT 
denied 70 P.2d 86, 167 Or. 1. 


47. N.Y.—^Hopper v. Empire City | 
Subway Co., 79 N.Y.S. 907, 78 App. j 
Div. 637, afflrmed 70 N.B. 1100, 178 
N.Y. 687. 

4Bb Iffanner of doing work 

N.Y.—^Uvalde Aspbalt Paving- Co. v. 
City of New York. 188 N.Y.S. 304, 
196 App.Div. 740. 

Cost I 

N.Y.—^ITvalde Asphalt Paving’ Co. v. 
City of New York, supra. 

49. Ala.—^Nelson v. Wood, 62 Ala. 
175. 

22 C.J. p 657 note 39. 

50. Ala.—Alabama Connellsville Coal 
& Iron Co. V. Pltts, 13 So. 136, 98 
Ala. 286. 

51. Partlonlar devices or applianoes 

(1) Belts.—Jewell Belting Co. v. 
Hamilton Rubber Mfg. Co., 121 111. 
App. 13. 

(2) Porcelain bandle of faucet.—> 
Clark V. Standard Sanitary Mfg. Co., 
149 A. 828, 8 N.J.Misc. 284. 

52. Proper lacing of belts 

R.I.—^McGar v. National & Provl- 
dence Worsted Mills, 47 A. 1092, 22 
R.L 347. 

63. Witness beld auallfled to testify 
as to tbe practicability of installing 
a mcchanlcal exbaust.—^Davis v. New 
Jersey Zinc Co., 182 A. 850, 116 N.J. 
Law 103, 

64. I 0 W 8 L.—^Taylor v. Prencb Lum- 
bering Co., 47 lowa 662. 

55h Obio.—^Merchants' & Mfrs. Mut. 
Ins. Co. V. Wasbingrton Mut. Ins. 
Co., 1 Handy, 408, 12 Obio Dec. 
(Reprint) 209. 

56. N.C.—Morrisett v. Bllzabeth 
City Cotton Mills, 65 S.E. 614, 161 
N.C. 31. 

Pa.—^Wbitaker v. Campbell, 187 Pa. 
113, 41 A. 88. 

231 


67. Oanse of defects 

(1) C!ause of crookedness in belts. 
—Jewell Belting Co. v. Hamilton 
Rubber Mfg. Co., 121 Ill.App. 13. 

(2) Brittleness of porcelain bandle 
as caused by overbakmg.—^Clark v. 
Standard Sanitary Mfg. Co., 149 A- 
828, 8 N.J.Misc. 284. 

Wl-tness beld guallfled to express 
an opinlon as to the cause of throw- 
ing of molten metal.—Wrigbt v. Ber- 
ry Iron & Steel Co., 260 S.W. 942, 
213 Mo.App. 599. 

58. Farticnlar oeoorrenoeB 

(1) Foreigm substances going 
through a mill.—Stlcht v. BufTalo 
Cereal Co., 87 N.B. 801, 196 N.Y. 70. 
reversing 107 N.Y.S. 1146, 123 App. 
Div. 911. 

(2) Whether, when bottles explod- 
ed, they flew with such force as to 
Inflict injury to the skin or body.— 
Ruck V. Milwaukee Brewery Co., 129 
N.W. 414, 144 Wis. 404. 

59. Tex.—Capitol Hotel Co. v. Rit- 
tenberry, Civ.App., 41 S.W.2d 697, 
error dismissed. 

60. N.C.—^Younce v. Broad River 
Lumber Co., 71 S.B. 329, 165 N.G 
239, Ann,C3as.l912C 107. 

61. Wis.—Garton Toy Co. v. Bus- 
well Lumber & Mfg. Co., 136 N.W, 
147, 160 Wis. 341. 

62. Wool Waste 

Wis.—^Wbitney v. Chlcago & N. W. 
R. Co., 27 Wis. 327. 

63. Mass.—Steln v. Strathmore 
Worsted MiUs, 108 N.E. 1029, 221 
Mass. 86. 

04. Cal.—^Mulbolland v. Western 
Gas Constr. Co., 131 P. 110, 113, 21 
Cal.App. 44. 

22 C.J. p 657 note 60. 
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judgment as to matters. of danger,®® although it 
has been held that an expert cannot be permitted 
to state whether a certain practice is safe;®® -and 
a witness may apply standards of skill, as wheth¬ 
er a given individual is a competent workman,^^ 
or a piece of work is well done.®^ However, a 
witness who lacks sufficient knowledge and experi- 
ence to make his inference or judgment of value 
will not be permitted to state, it,®® nor can even an 
experienced witness state his judgment as to a 
matter which is within the range of the experience 
of mankind in general.^O The fact that an other- 
wise proper opinion may constitute a practical af- 
finnation or disaffirmation of a material issue in 
the case does not render the opinion inadmissible-^^ 

d. Mechanics 

A peraon having apecfal knowfedge or skllf !n mat¬ 
ters of mechanica may atate an Inference or Judgment as 
to auch mattera. 


Although the point covered by the inference is 
precisely the one on which the tribunal is to pass,72 
the inference or judgment of one possessing special 
knowledge or skill,although he has receivcd only 
a practical training^^ in matters of mechanics, may 
be received where, and only where, the triers of 
fact are not competent to draw the correct infer¬ 
ence from the faetsJ® Among inferences which 
have becn regarded as receivable are the capacity 
of an engine or machine;*^® whether apparatus,^^ 
machinery,*^® matcrialsj® mcchanical dcvices,®® 
tools,®^ or water power,®^ are capable of doing cer¬ 
tain work, or adapted to a certain purpose;®^ 
capability of a machine or contrivance for doing 
work in gcneral,®^ and its relative efifectiveness for 
the purpose as compared with another device;®® 
the principies of operation of a machine or device 
and the forces involvcd;®® the probahlc or possiblc 
operation of a mcchanical dcvice under given con- 
ditions;®^ the cause of certain resiilts;^® such as 


65. Mass.—0’Brien v. Look, 60 N.E. 
45S, 171 lifliass. 36. 

22 C.J. p 667 note 61. 

66. Pa.—Swaeney v. ' Blue Anchor 
Beverage Co., 189 A. 331, 326 Pa. 
216. 

67. Ga.—^Doster v. Brown, 25 Ga. 
24, 71 Am-D. 163. 

22 C.J. p 657 noto £2. 

ea Mich.—^B. p. Goodrich Rubber 
Co. V, Sewell Cushion Wheel Co., 
163 N.W.' 6, 196 Mlch. 600. , 

N.T.—Ward v. Kllpatrick, 86 N.Y. 
413, 39 Am.R. 674. 

ea TJ.S.—^Hpperson v. Midwest Re- 
flning Cq., C.C.A.Wyo., 22 P,2d 622. 
Pa.—Sweeney v. Blue .Ajichor Bever^ 
age Co., 189 A. 381, 326 Pa. 216. 
SettliLg for znaohlnery 
A person without experience In 
manufacturing cannot state the prop¬ 
er setting for machinery.—^Weber 
Wagon Co. v. Kehl, 40 IlLApp. 68i, 
afflrmed 29 N.E. 714, 139 111. 644. 

70. Cal.—^KaulEman v. Maier, 29 P. 
481, 94 Cal. 269, 18 L.R.A. 124. 

22 C.J. p 657 note 56. 

71. Ala.—Connors-Weyman Steel 
Co. V. Harless, 80 So. 399, 202 Ala. 
317. 

72. Mass.—^Burton v- Burton Cap 
Stock Co., 60 N.B. 1029, 171 Mass. 
4-37. 

22 C.J. p 657 note 67. 

7a Ala.—Blakeney v. Alabama Pow¬ 
er Co., 183 So. 16, 222 Ala. 394— 
Raymond v. Pointer, 127 So. 153, 
220 Ala. 593. ‘ 

N.J.—Schnoor v. Pallsades' Realty & 
Amusement Co., 172 A. 43. 112 N. 
J.Law 506. 

22 C.J. p 658, note 58. 

ZTecesslty of skill Ixi operation 
One may be qualifled to testify a^ 


mechanical expert without actually 
being an expert in operation of par- 
tlcular machine.—Battle Creek Bread 
Wrapplng Mach. Co. v. Paramouiit 
Baking Co., 39 P.2d 323, 88 Utah 67. 

74. Vt.—^Evarts V. Middlebury, 53 
Vt. 626, 38 Am.R. 707. 

22 C.J. p 658 note 59. 

75w Mass,—Coulombe v. ITorne Coal 
• Co.; 176 N.B. 631, 276 Mass. 226. 
]Sr.H.--Bridges v. Great PAlls Mfg. 

Co., 166 A. 697, 86 N.H. 220. 
Wis.—Tiemann v. May, 292 N.W. 612, 
236 Wis, 100. 

•22 C.J. p 668 note 60. 

76. Tex.—Street v. J. I. CaHt* 
Threshing Mach. Co„ Civ.App., 188 
S.W. 726. 

Power 

Tex.—Ware v. F&4rbanks-Morse Co. 

of Texas, Civ.App„ 217 S.W. 211. 

22 C.J. p 668 note 62. 

Witness held ^uaUfied to testify as 
to the speed of which an automohile 
of a certam type is capable.—Mali v. 
Slaton, 144 S.B. 827, 38 Ga.App. 619, 
reversed on other grounds Slaton v. 
Hali, 148 S.E. 741, 168 Ga. 710, 73 
A.L R. 891, conformod to Hali v. 
Slaton, 149 S.B. 306, 40 Ga.App. 288. 

77. Pa.—^Harvey v. Susquehanna 
Coai ,Co., 60 A. 770, 201 Pa. 63, 88 
Am.S.R. 800. 

22 C.J. p 669 note 71. 

76. N.T.—Scattergood v. Wood, 79 
N.Y. 263, 35 Am.R. 616. 

22 C.J. p 669 note 72. 

79. H.Y,—^Baly v. Lee, 60 N.E. 1100, 
167 N.Y. 637, afSrmed 67 N.Y.S. 
293, 39 App.Div. 188. 

80 - u.S-—Public Utilities Corpora¬ 
tion of Arkanaas v. Oliver, C.C.A. 
Ark.,: 64 P.2d 60.. . 

22 C.J. p 669 note 74. 
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81. U.S.—TT. S. V. Tarr, Pa., 28 p. 
Caa.No.16.434, 4 Phila. 105. 

Minn.—State v. Minot, 81 N.W. 753, 
79 Mlnn. 118. 

22 C.J. p 659 note 75. 

82. Pa.—v. Oroff, 10 Pa. 
376. 

83- Colo.—M4‘Oon!gle v. Kan<‘, 38 P. 

367, 30 Colo 292. 

22 C.J. p 859 noto 77. 

84. N.J.—Uoad V. Bnrki*r, 3rt N.J. 
Law 378, animied 32 N.J.Law -177. 

22 C.J. p «59 7«. 

85. N Y,—Scattergood V. Wood, 79 
N.Y. 263. 35 Am.R. 515. 

22 O.J, p 650 noto 79. 

86. Conn.—Wmy v. Kairtleld 
Amusenu-nt Co., 10 A.2d «•“♦, 126 
Conn. 221. 

T(*nn.—Arinstrong v. Itowinan. 115 
S.W.2d 229, 21 Tfnn.App. «73. 
laoapacity to Jerk ia startlng 
Incapacity of a dicw»*! cngiiu- to 
jork in .^tarting mu»l b*i dcinon- 
slrated by testirnony <»f fxp,*rtH.— 
Alabama (Trcat Soutln rn U. C(». v. 
Mcliryar, Ga.App., 15 S.i':.2ti 5«3. 

87. U.S.-“Manchi‘H(«.r v, Lfindry, X. 
H., 199 K 882, 118 C.C.X »3«. 

22 C.J. p 660 noti* 80. 

Possiblllty of startlng lire 
A ciualificd witness may testify ns 
to whether a certain machine or de¬ 
vice could atart a tirc, 

Ark.—Blanton v, Mlssoarl Pac, R. 

Co,. 31 8.w.2d »‘17, IN2 Ark. 5*13. 
Mlnn.—Automotive <'o. v. National 
Pire Ins. C!o. of Hartford, 202 N. 
W. 32, 162 Mlnn, 34. 

8a Waah.—Patrlck v. Smith, 134 P. 
1076, 75 Wash. 4<»7, 48 L.K.A.,N,S.. 
740. 

22 C.J. p 660 note 83- 
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a break in'a machine or'device,*® the particular 
operation of mechanical appliances,90 or defective 
work by machinery;^! the reason for an accident 
what certain effects indicate what is required 
in order to attain. a given resuit,-94 the effect or 
results of certain things;®^ the' strength of ma- 
terials;96 whether certain work required experi- 
enced workmen whether a person is competent 
or skillful;98 how long certain operations wouid 


take;99 whether a piece of work is well done;^ 
whether a certain device is machmery;^ what the 
specifications of a patent cover;® whether two pat- 
ented mechanical contrivances are identical in prin¬ 
cipiet or differ only through the use of mechanical 
equivalents whether an invention is useful,® and 
what its advantages are;^ the limits of skill or ob- 
observation and, likewise, inferences which are 


Fartlonlar resnlts 

(1) Damage to crankcase as caus- 
ed by external force rather than in- 
ternal breaking.—Torkshlre Ins. Co. 

V. Bunch-Morrow Motor Co., 103 So. 
670, 212 Ala. 688. 

(2) Bxplosion in alr line as caus- 
ed by mixture of natural gas In the 
air.—Jankey v. Hope Natural Gas 
Co.. 112 S.E. 642, 91 W.Va. 308. 
‘Wltn.ess held gnallfled 

W. Va.—Jankey v. Hope Natural Gas 
Co., 112 S.E. 642, 91 W.Va. 308. 

89. 111.—Camp Polnt Mfg. Co. v. 
Bellou, 71 111. 417. 

Particular devlces 

(1) Sewing machine needle.—^Mc- 
Claren v. Weber Bros. Shoe Co., 
Mass., 166 P. 714, 92 C.C.A. 386. 

(2) Truck wheel, as caused by 
loose spokes.—Demarals v. Johnson, 
3 P.2d 283, 90 Mont. 366, 77 A.Ii.R. 
563. 

Causes wMoh jury aro oapable of 
deter miu l n g are not a proper subject 
of oplnlon evldence.—Bridges v. 
Great Palis Mfg. Co., 156 A. 697, 86 
N.H. 220. 

Conjecture as to the cause of a 
breaJc Is inadmissible.—State v. Em¬ 
erson & Morgan Coal Co., 133 A. 601, 
160 Md. 429. 

Wltness held guallfled to testlfy 
as to cause of breaking 

(1) Of automobile traller arm.— 
Montgomery Ward & Co. v. Levy, 
Tex.CIv.App., 136 S.W.2d 663, error 
dismissed, judgment correct. 

(2) Of flywheel.—Lemley v. Doak 
Gas Engine Co., 180 P. 671, 40 Cal. 
App. 146. 

90. Mlnn.—Owens v. Chlcago Great 
Western R. Co., 128 N.W. 1011, 
113 Minn. 49. 

Particular operation 

(1) Automatic movement.—Ten- 
nessee Coal, Iron & R. Co. v. Car- 
son, 88 So. 660, 2Q5 Ala. 518. 

(2) Unexpected starting. 

Ga.—Cochrell v. Langley Mfg. Co., 
63 S.E. 244, 6 Ga.App. 317. 

Mass.—Rivers v. Rlchards, 100 N. 
E. 745, 213 Mass. 516. 

(3) Pali of elevator. 

Cal.—Cowles v. Independent Eleva¬ 
tor Co., 70 P.2d 711, 22 Cal.App.2d 
109. 

Tex.—^Morten Inv. Co. v. Trevey,, 


Civ.App., 8 S.W.2d 627, error dis¬ 
missed. 

91. U.S.—Chandler v. Tompson, C. 
C.N.C., 30 P. 38. 

Ga.—Cochrell v. Langley Mfg. Co., 
63 S.E. 244, 6 Ga.App. 317. 

Mich.—Tufts V. Verkuyl, 82 N.W‘ 
891, 124 Mich. 242. 

22 C.J. p 660 note 88. 

Wltness h^d CLiUblifled to testify 
as to the cause of the defective op¬ 
eration of a Steel roller.—Connors- 
Weyman Steel Co. v. Harless, 80 So. 
399, 202 Ala. 317. 

92. U.S.—^Neidlinger v. Yoost, N.T., 
99 P. 240, 39 C.C.A. 494. 

22 C.J. p 660 note 89. 

Particular reasons 

(1) Defective operation of device. 
—Trumann Cooperage Co. v. Dlllard, 
Ark-. 264 P. 693. 166 C.C.A. 191. 

(2) Stopping of wheel resuiting 
because of wearing of brake mech- 
anism.—Thomas v. Inland Motor 
Preight, 81 P.2d 818, 196 Wash. 633. 

93. Tex.—^International, etc., R. Co. 
V. Mills, 78 S.W. 11, 34 TexCiv. 
App. 127. 

22 C.J. p 660 note 3. 

Particular indications 

(1) Whether automobile brakes 
were holding evenly, as indicated by 
skid marks.—^Ragan v. MacGill, 292 
P. 1094, 134 Or. 408, 72 A.L.R. 860. 

(2) Whether deflation of tire was 
sudden or gradual, as indicated by 
condition of tire.—^Lestico v. Kueh- 
ner, 283 N.W, 122, 204 Mlnn. 126. 

94. Ala.—Sloss-Sheffield Steel & 

Iron Co. V. Hutchinson, 40 So. 114, 
144 Ala. 221. 

22 C.J. p 660 note 84. 

95. Particular nmttezv 

(1) Absence of guard on a device. 
— Zein V. Piokel Stone Co., Mo.App., 
273 ,S.W. 165. 

(2) Straln on winch after its Jaws 
have become wom.^—^Prederick Ley- 
land & Co. v. Homblower, Mass., 266 
F. 289, 167 C.C.A. 461. 

(3) Loosening of one traller arm 
as resultlng in the breaking of the 
other.—Montgomery Ward &, Co. v. 
Levy, Tex.Civ.App., 136 S.W.2d 663, 
error dismissed; Judgment correct. 

' Witness hcdd qualifled to testify 
(1) As to effect of absence of 
guard on a device.—^Zein v. Pickel 
Stone Co., Mo.App., 273 S.W. 165. 
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(2) As to etfects produced by 
equlpment operating doors of bus.— 
Shaw V. New Orleans Public Serv¬ 
ice, LcuApp., 188 So. 187. 

(3) As to whether fire from brake 
drums mlght explode gasollne In 
tank.—^Automotive Co. v. National 
Pire Ins. Co. of BArtford, 202 N.W. 
32, 162 Minn. 34. 

OonJectura ajs to whether a cer¬ 
tain resuit wouid follow is not ad- 
missible.—^Atlantic Coast Line R. 
Co. V. Campbell, 139 So. 886, 104 Fla. 
274. 

96. Ind.--Louisville, N. A. & a R 
Co. V. Berkey, 36 N.E. 3, 136 Ind. 
181. 

22 C.J. p 660 note 93. 

97. 111.—^Wordorskl v. Illinois Steel 
Co., 160 I11.APP. 390. 

98. Ala.—J. H. Burton & Sons Co. 
V. May, 103 So. 46, 212 Ala. 436. 

Mo.—Brown v. Quercus Lumber Co., 
209 S.W. 310, 202 Mo.App. 573. 

22 CJ. p 660 note 94. 

99. Mass.—^Emerson v. Lowell Gas 
Light Co., 3 Allen 410. 

22 C.J. p 660 note 2. 

1. N.T.—^Ward v. Kilpatrick, 86 N. 
T. 413, 39 Am.R. 674. 

2. Elbow plpe of dredge 

U.S.—Quinlivan v. Northwestern 
Pire & Marine Ins. Co., D.C.N.T., 
31 P.2d 149, reversed on other 
grounds, C.C.A., 37 P.2d 29. 

3. Mass.—^Burton v. Burton Stock- 
Car Co., 60 N.E. 1029, 171 Mass. 
437. 

N.Y.—McCaslin Mach. Co. v. Mc- 
Caslin, 36 N.Y.S. 746, 90 Hun 388. 

4. U.S.—Driskell v. Parish, C.C. 
Ohio, 7 P.Cas.No.4,088, 5 McLean 
64. 

Vt.—Tillotson V. Ramsay, 61 Vt. 309. 

6. U.S.—^Allen v. Blunt, C.C.Mass., 

1 P.Cas.No. 216, 3 Story 742—Mor¬ 
ris V. Barrett, C.C.Ohio., 17 P.Cas. 
No.9,827, 1 Bond 25^. 

6. U.S.—^Page V. Perry, C.C.Mich., 
18 P.Cas.No.10,662, 1 Pish.Pat.Cas. 
298. 

7. Mass.—Burton v. Burton Stock- 
C8,r Co., 60 N.E. 1029, 171 Mass. 
437. 

8. U.S.—St. Louis & S. P. R, Co. v. 
Parr, Ind.T., 66 P. 994, '6 C.C.A. 
211 . 

22 C.J. p 660 note 4. 



§ 530 

regarded as receivable are whether an experiment is 
fair;^ whether certain acts were possible^® or prop- 
er;il whether it was practicable to guard certain 
machinery or mechanical devices what would be 
the dangers, if any, attending the use of particular 
machinery^s iti a particular way,^^ and whether such 
danger could be removed or modified^® by adopting 
or installing particular contrivances or safeguards.^® 
Whether a danger is obvious to an experienced 
person may be stated,^^ but whether a danger would 
be obvious to an ordinary and unskilled observer 
mayis or may not^® be a proper subject for expert 
testimony. 

A skilled observer should state the facts on which 
he bases his inference so far as they are capable 
of detailed statement.^o 

§ 531. Handwriting 

Opinions of handwriting experta as to the mental 
condition or state of a person at a certain time as evl- 
denced by his handwriting at that time have been held 
admissible. 

Opinions of handwriting experts as to the mental 
condition or state of a person at a certain time as 
evidenced by his handwriting at that time have been 
held admissible.21 Resemblance of handwriting as 
a matter of inference by ordinary witness is dis- 
cussed supra § S16, and proof of authenticity of 
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handwriting by comparison generally infra §§ 612- 
622. 

§ 532. Laws and Legal Matters 

An attorney may state an Inference or Judgment as 
to legal matters concerning which persons of ordinary 
knowiedge are not capable of drawing the correct con- 
clusion. 

An attorney may state an inference or judgment 
as to the law on a certain point at a given time ,22 
the relief which was sought in a certain proceed- 
ing,22 the nature of questions involved,^^ or the 
necessity for certain legal Services and an ex¬ 
pert in Copyright law may state an opinion as to the 
validity of a copyright.26 Howcver, where the 
facts can be presented to the trier of fact and the 
matter is one as to which persons of ordinary ex- 
perience and intelligence are capable of drawing 
the correct conclusion, expert testimony of an at¬ 
torney is not admissible.27 The exclusion of an 
opinion as to the difficulty of a particular case has 
been held proper,28 and an opinion as to what 
would have been the resuit of a cuse if a certain 
attorney had been permitted to continue its pros- 
ecution is not admissible.28 

Legal effect of documatts, The opinion of an 
attorney as to the legal effcct of a document is 
not admissible.20 
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Dlscovexy of defects 

(1) An expert may be permitted 
to testlfy whether a defect could be 
ascertalned by certain methods. 

Cal.—^Pacheco v. Judson Mfg. Co., 45 

P. 833, 113 Cal. 641—Cowles v. In- 
dependent Elevator Co., 70 P.2d 
711, 22 Cal.App.2d 109. 

Mont.—^Demarais v. Johnson, 3 P.2d 
283, 90 Mont 366, 77 A.L.R. 553. 

(2) He cannot testify, however, 
as to whether certain defects could 
be discovered by reasonable inspec- 
tion where he has no special knowl- 
edgre or skill rendering him more 
capable than the Jury of drawing: a 
correct conclusion regrarding: the 
matter.—^Demarais v. Johnson, su¬ 
pra. 

9. IT.S.—Chicago v. Greer, 111., 9 
Wall. 726, 19 L.Bd. 769. 

10 . Mlch,—Underfeed Sto^ker Co. v. 
Detroit Salt Co., 97 N.W. 969, 136 
Mich. 431. 

22 C.J. p 661 note 6. 

11. Wls.—Zarkin v. C. Beiss Coal 

Co.. 113 N.W. 752, 133 Wls. 290. | 

22 C.J. p 661 note 7. I 

13. Kan.—Hockman v. Sifers Candy 
Co., 178 P. 264, 104 Kan. 94. 

22 C.J. p 661 note 9. 

WltiLeMeB hdld quAlULea 
Mo.—Ooodson v. Luce, App., 24 S.W. 
2d 682—'Hummel v. American Mfgr. 


Co., App., 279 S.W. 202—^Hermon 

V. American Car & Foundry Co., 
App., 245 S.W. 387. 

13. Mo.—^Helfenstein v. Modart, 36 
S.W. 863, 37 S.W. 829, 38 S.W. 294, 
136 Mo. 595. 

22 C.J. p 661 note 10. 

14. Ala.—^Hugrgins v. Southern R. 
Co., 41 So. 856, 148 Ala. 153. 

22 C.J. p 661 note 11. 
la Kan.—Klng v. Kingr, 100 P. 603, 
79 Kan. 584, 687. 

22 C.J. p 661 note 12. 

16. Pa.—^King: v. Barlinirton Brick 
& Mining: Co., 181 A. 241, 284 Pa. 
277. 

22 C.J. p 661 note 13. 

17. U.S.—Blumenthal v. Craig, Del., 
81 P. 320, 26 C.C.A. 427. 

22 C.J, p 661 note 14. 

18. Tex.—Beaumont, S. L. & W. Ry. 
Co. V. Schmidt, 72 S.W.2d 899, 123 
Tex. 680, afiarmingr, Clv.App,, 45 S. 

W. 2d 734. 

19. Mass.—Gilbert v. Guild, 12 N.E. 
368, 144 Mass. 601. 

20. S.C.—State v. Davis, 33 S.B. 
* 449, 55 S.C. 339. 

Vt.—James v. Hodsden, 47 Vt. 127. 

21. ICan.—Smith v. Salthouse, 76 P. 
2d 836, 147 Kan. 354—Gibbons v. 
Redmond, 49 P.2d 1036, 142 

417, 103 A.L.R. 893. 
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22. DQaw of ejectmont 

Md.—Armstrongr v. lUsteau, 6 Md. 
250. 69 Am.D. 115. 

23. Ala.—Kemp v. I>cmovan, 94 So. 
168, 208 Ala. 289. 

24. Mass.—Aldrich v. Brown, 103 
Mas». 527. 

6 C.J. p 762 note 17. 

2a 111 .—Artz v. Robortson, 60 111. 
App. 27. 

Or.—Shepherd v. Inrnan-Poulsen 

Lumbor Co., ICK P. $01, K6 Or, 652. 
Value of Service» set* infra $ 545. 

26. N.C.—Landis Christma» Sav. 
Club V. Mcrchants’ Nat. liank, 100 
S.B. 607, 178 N.C. 403. 

27. Aanount of pzobabX» reoovery on 
the trial of a cau.»{« on a Klven state 
of facts has been held, under the rule 
stated in the text, not to he a prop¬ 
er subject of expert testimony.— 
Storlingr Milk Products Oo. v. Brown, 
49 P.2d 68, 173 Okl. 452, 

28. Mas.s.—Todd v. iVarce, 197 N. 
K 156, 291 Mass. 455. 

29. Ky.—Breathitt Coal, Iron & 
Lumber Co. v. Grexory, 78 S.W. 
148, 25 Ky.L. 1607. 

30. Mich.—Shields v. Weller, 257 N. 
W. 766, 76$, 270 Mich. 7, citingr 
CoxpTui JnxiSi. 
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Conduci and duties of attomeys. In several cas¬ 
es the opinions of attomeys as to whether the con- 
duct of a certain other attorney was that of a pru- 
dent, careful lawyer of ordinary capacity have been 
held admissible,3i but there is authority apparently 
to the contrary.32 Testimony of a witness as to 
his duties as a lawyer to his client,33 or whether 
a certain arrangement was the best that could be 
made for his clientas interest,^^ has been held inad- 
missible. 

§ 533. Management and Operation of Vehi- 
cles, Machinery, and Appliances 

a. In general 

b. Motor vehicles 

a. In General 

A person specfally qualifled by sklll or experfence may 
state an inference or Judgment as to matters connected 


with the management and operation of vehicles, machin» 
ery, and other appliances. 

A person who is specially qualified by skill or 
experience^S may state an inference or judgment as 
to matters connected with the management and 
operation of vehicles,®® machinery,®*^ and other ap¬ 
pliances®® conceraing which the jury could not 
fairly be expected to draw accurate conclusions 
for themselves.®® Vehicles, machinery, or applianc¬ 
es as to which a skilled inference or expert judg¬ 
ment has been regarded as receivable are an air 
receiver at the mouth of a mine,^0 a boiler,^^ a buzz 
planer,^® chains,^® a circular saw,^^ a clutch coup- 
ling on a shaft,^® cotton spinning machinery,^® a 
coupling device,47 a derrick,^® a drop for breaking 
scrap iron,4® a dump car,®® an edger saw,®^ an 
elevator,®® an engine,®® an engine shaft,®^ an ex- 
haust fan,®® a feed grinder,®® gas pipes ,®7 gjn pole 


31. IlL—Olson V. North, 276 IU.App. 
467. 

6 C.J. p 710 note 30. 

32^ N.Y.—Clussman v. Merkel, 16 N. 
Y.Super. 402. 

33. lowa.—Coughlon v. Pedelty, 2*33 
N.W. 63, 211 lowa 138. 

34. Ala.—Goodman v. Walker, 80 
Ala. 482, 68 Am.D. 134. 

as. Ky.—Chess & Wymond Co. v. 
Gohagan. 106 S.W. 890, 82 Ky.L. 
372. 

22 C.J. P 656 note 98. 

30. N.Y.—^McRorie v. Monroe, 96 N. 
B. 724, 203 N.Y. 426, Ann.Cas.1913 
B 94. 

22 C.J. p 656 note 99. 

37. Ind.—^Knickerbocker Ice Co. v. 
Gray, 84 N.E. 841, 171 Ind. 396. 

22 C.J. p 656 note 1. 

OlUng while standing In a certain 
position.—^Hassell v. Daniels, 103 S. 
B. 897, 180 N.C. 37. 

38. Ark.—T. & C. Ins. Co. v. Pouke, 
127 S.W. 461, 94 Ark. 358. 

22 C.J. p 666 note 2. 

Proper or negUgeiLt management or 
operation 

Mass.—^Winston v. Converse Rubber 
Shoe Co., 119 N.E. 799, 230 Mass. 
449. 

22 C.J. p 669 note 69. 

39. Tex.—^Dunlap Hardware Co. v. 
E. F. Blmberg Co., Civ.App., 252 S. 
W. 1098, afflrmed E. F. Blmberg 
Co. V. Dunlap Hardware Co., Com. 
App., 267 S.W. 268. 

Inferenoes or Jndgments held ina d- 
mlBSlble 

(1) Propriety of havlng a minor 
clean a certain type of machine.— 
Taylor v. Kevlin, 1 A.2d 433, 121 N. 
J.Law 142. 

(2) Whether a certain manner of 
handling a machine or device Is safe 
or dangerous. 


Mass.—^Randolph’s Case, 141 N.E. 
865, 247 Mass. 245. 

Mo.—^Harville v. Harrison Engineer- 
Ing & Constructlon Co., App., 7 S. 
W.2d 1032. 

(3) Whether performance of cer¬ 
tain operation without warning was 
proper.—^Noe v. Great Northern Ry. 
Co., 209 N.W. 905, 168 Minn. 269. 

(4) Whether due care was exer- 
cised in the management and opera¬ 
tion of certain appliances.—^Dunagan 
V. Appalachlan Power Co., C.C.A.W. 
Va., 83 P.2d 876, 68 A.D.R. 1393, cer¬ 
tiorari denied 60 S.Ct 162, 280 U.S. 
606, 74 D.Ed. 649. 

40. Ala.—^Alabama Cons. Coal & 
Iron Co. V. Heald, 53 So. 162, 168 
Ala. 626. 

41. Ala.—^W. T. Adams Mach. Co. v. 
Turner, 50 So. 308, 162 Ala. 351, 
136 Am.S.R. 28. 

42. N.H.—Soucier v. Odell Mfg. Co., 
88 A. 708, 77 N.H. 118. 

43* Ky.—^Louisville & N. R. Co. v. 
Goodwin, 161 S.W. 376, 161 Ky. 149. 

44. Ky.—Lovell & BufHngton Tobac¬ 
co Co. V. Justice, 144 S.W. 1079, 
147 Ky. 642, 

22 C.J, p 656 note 7 [a]. 

45. Mo.—Tumer v. Tyler Land & 
Tlmber Co., 174 S.W. 184, 188 Mo. 
App. 481, transferred, see 167 S. 
W. 973, 269 Mo. 15. 

40U N.C.—Morrisett v. Elizabeth 
City Cotton Mills, 65 S.E. 614, 161 
N.C. 31. 

47. Wis.—^Twentieth Century Co. v. 
Quilling, 117 N.W. 1007, 136 Wis. 
481. 

48. Mo.—^Allen v. Quercus Lumber 
Co., 167 S.W. 661, 171 Mo.App. 492. 

22 C.J. p 667 note 12. 

49. 111.—Supolski v. Ferguson & 
Lange Fdy. Co., 111 N.E. 644, 272 
IU. 82, affirming 193 Ill.App. 79. 
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50. Proper method of operatlng 

U. S.—Central Iron & Coal Co. v. 
Massey, C.C.A.Ala., 268 F. 300. 

51. Control over aaslstant 

A qualifled witness may testify 
whether a person operating an edger 
saw had control over an assistant.— 
Forbes v. Davidson, 41 So. 312, 147 
Ala. 702. 

62. Mich.—Reedy v. Cameron, 129 
N.W. 27, 163 Mich. 638. 

22 C.J. p 657 note 14. 

53. Ala.—^W. T. Adams Mach. Co. v. 
Tumer, 50 So. 308, 162 Ala. 351, 
136 Am.S.R. 28. 

22 C.J. p 667 note 15. 

64. Cal.—Stockton Iron Works v. 
Walters, 123 P. 240, 18 CaLApp. 
373. 

56w Ind.—^Holliday & Wyon Co. v. 
0’Donnell, 101 N.E. 642, 64 Ind. 
App. 95. 

66. Dlfflcnlty of assembllng 

A qualifled witness may state an 
opinlon that the diffllculty of assem- 
bling feed grinders is simllar to that 
encountered in assembling farm ma¬ 
chinery generally.—Dunlap Hard¬ 
ware Co. V. E. F. Blmberg Co., Tex, 
Civ.App., 262 S.W. 1098, afflrmed E. 
F. Blmberg Co. v. Dunlap Hardware 
Co., Com.App., 267 S.W. 268. 

Witness held qxiaUfied to state 
whether feed grinder could be op- 
erated by an ordinary farmer with 
certain tools.—^Dunlap Hardware Co. 

V. E. F. Blmberg Co., supra. 

57. Pressare 

A qualifled witness may state his 
.opinlon as to what would be an effi¬ 
cient and safe pressure of gas in 
pipes for domestlc consumption and 
as to the usage of well-conducted gas 
companies with regord to provldlng 
for the control of pressure In gas 
mains.—Alabama Power Co. v. Tal- 
madge, 93 So. 548, 207 Ala. 86, error 
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and guy line,®s a gravel washing machine,^® hoist- 
ing machinery,®0 hooks,®^ a ladder,®^ loose pul- 
leys,®3 a moving picture inachme,®^ an organ/^ an 
ox teain,6® a pinch bar,®^ pipes,®^ a pipe line,®® a 
ripsaw,70 shifting levers,*^! a sprinkling niachine,^^ 
a sprocket wheel,^® a stamping machine,74 a tow- 
ing liawser,75 a traction engine,*^® tugs,^*^ a water- 
works System,78 and a winding device on a ballast 
car.7® Such an inference or judgment may not be 
based on facts which are not; in evidence.®® 


b. Motor Vehicles 

A person speclally quaiified by skitl or experlence 
may state an Inference or judgment as to matters con- 
nected with the management and operatlon of motor vehi- 
cies. 

A person who is specially quaiified by skili or 
expcrience®^ may state an inference or judgment 
as tq matters ‘ conncctcd with the management and 
operation o£ motor yehiclcs®^ if the jury cannot 
fairly be expected to draw accurate, or as accurate, 
conclusions for thcmselvcs.®® Particiilar infer- 


dismissed 42 aCt. 463, 259 TJ.S. '575, 
66 L.Bd. 1071. 

58. Snffloieiicy of numlber of em- 
ployeev provided for the handling of 
a gin pole and &uy line.—Beasley v. 
Bond, 48 P.2d 299. 173 Okl. 356. 

59. U.S.—Stone & Webster Bngrl- 
neeringr Corp. v. Melovlch, Wash., 
202 F. 438, 120 C.<1A. 544. 

eOi U.S.—^Alaska Treadwell Qold 
Min. Co. V. Cheney, Alaska, 162 F. 
693. 89 C.C.A. 361. 

61. U.S.—^Manchester v. Landry, C. 
C.A.N.H., 199 F. 882, 118 C.C.A. 
830. 

22 C.J. p 657 note 20. 

62. Tex.—^Mlssouri, K. & T. B- Co. 
V. Hedrlc, Clv.App., 154 , S.W. 633. 

63. lowa.—^MeCreery v. Union Roof- 
Ins & Mfgr. 'Co., 119 N.W. 738, 143 
lowa 303. 

64. lowa.—Mlller v. Miloalowsky, 
133 N.W. 367, 163 lowa 135. 

66. Wls.—^Bstey Organ Co. v. Leh¬ 
man, 111 N.W. 1097, 132 Wis. 144,' 
122 Ain.S.R. 961, 11 L.R.A.,N,S., 
264. 

68. Ala,—Cohn & Goldberg Lumher 
Co. V. Robhins, 48 So. 853, 169 Ala. 
289. 

67. Tex.—Gulf, C. & S. F. R. Co. v. 
Ford, Civ.App., 143 S.W. 943. 

66. Md.—^Harris v. Consohdatlon 
Coal Co., 73 A. 805, 111 Md. 209. 
OapplnsT 

Tostimony of expert that reaeon- 
able care requlred that pipes from 
gasoline tank be capped when pump 
waa removed and gasoline tank was 
left in ground has been held proper- 
ly recelved.—^American Oil Co. v. 
Wells, 166 A. 298, 164 Md. 422. 

S9b Pa.—Southwest Pennsylvania 
.Pipe Lines v. Rodgers Sand Co., 
43 Pa.Super. 624. 

Tt^ Ala.—Tates v. Huntsville Hoop 
& Heading Co., 39 So. 647. 

71. Wls.—^Korn v. Pflster & Vogrel 
Leather Co., 133 N.W. 686, 147 
Wls. 626. 

72. Ind.T.—^Bolen-Damall Coal Co. 

V. Williams, 104 S.W. 867, 7 Ind.T. 
648. 

Stetiagnlshiaesit of Ures 
Hxpert testlmony conceming’ ex- 
tlnguishment of flres by automatic 


sprinkler is admisslble wllhout a 
showlng that flres testifled' about 
were of kind and character of the 
flre in queation.—Whlttlngton v. 
Cameron Compress Co., Tex.Civ.App., 
268 S.W. 216, afflrmed Cameron Com¬ 
press Co. V, Whitlngton, Com.App., 
280 S.W. 627. 

73. Wis.—Schweikert v. John R. Ua- 
via Lumber Co., 130 N.W. 608, 116 
Wis. 632. 

74. Wis.—^Kaczmarek v. Geuder, Pa- 
eschke & Frcy Oo., 134 N.W. 348, 
148 Wis- 46, 44 L.R.A.,N.S., 779, 
Ann.Cas.l913A 1139. 

22 C.J. p 657 note 33. 

75. Md.—^American Towing & Llghl- 
erlng Co. v. Baker-Whiteley Coal 
Co., 76 A. 341, 111 Md. 604. 

22 C.J. p 667 note 34. 

78. Mich.—^Undcrwood v. A. W. 
Stevens Co., 112 N.W. 487, 149 
Mich. 39. 

77. Cal.—Oakland Barge & I^ighter 
Co. V. Poster, 143 P. 83, 25 Cal. 
App. 193. 

78. Cal.—Luitwciler Pumping En¬ 
gine Co. V. Uklah Water & Im- 
provement Co., 116 P. 707, 712, 16 
Cal.App. 198. 

79. Tex.—Texas Tract. Co. v. Mor- 
row, Civ.App., 146 S.W. 1009. 

80. Mo.—^Harvllle v. Harriaon Engl- 
neerlng & Construotion Co., App,, 

7 S.W.2(i 1032. 

81. WltxLesses held not qnallfled to 
testlfy 

(1) Aa to ellCect of blow-outs, pull- 
outs and punctures on the operation 
of a vehlcle.—Coppedge v. Black- 
burn, 15 Tenn,App. 687. 

(2) As to probable course of vc- 
hicle after impact.—^Fishman v. Sil¬ 
va, 2 P.2d 473, 116 Cal.App. 1. 

(3) As to reaction time of drivers. 
—^Moore v. Norwood, 106 P,2d 939, 
41 Cal.App.2d 359. 

(4) As to resuit of operation of a 
vehicle in a certain manner. 

Mo.—Martin v. Kansas City, App., 

224 S.W. 141. 

Tenn.—Coppedge v. Blackburn, su¬ 
pra. 

(6) As to whether a certain tire 
Injury would resuit only from a 
certain manner of operation of the 
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I vehlcle.—Coppedge v. Blackburn, su¬ 
pra. 

(6) As to whfther a person with 
certain ailment was a proper person 
to dnve an automol»ile.—Arniour & 
Co. V. Cartledgo, 176 Wo. 33 i, 234 Ala. 
644. 

(7) As to whether ignition .switch 
had been thrown ofC as resuit of col¬ 
lis ion.—Coli i ns V. .\tlaiUir (\Mi.st 
Line R. Co., 190 S. l'J. 817, 1N3 S.C. 
284. 

82. lowa.—^Vance v. (Irohe. 274 N. 
W. D02, 223 lowa 1109, 116 A.UR. 
332. 

1^2 C.J. p 656 note 4. 

83. lowa.—Roberts v. Koons, 20« N. 
W. 811. 

N.H. — W(*iss V. \Vas.senn;in, IT» A.2d 
861—AleCarthy v, Souther, 137 A. 
446, 83 N.IT. 29. 

S.O. — (?olllns V. Atlantic Coasl Line 
II. Co., 190 S.E. SI7. 1S3 S.<\ 2Sl. 
Wis.—^Williama v. IVilliams, 216 N. 

W. 322, 210 lVi.s. 301. 

22 C..T. p 660 not»* 4 Ibi. 
Beconstmetion of ooHision. as 
favored 

Oourts look with dis favor on ox- 
pert testlmony rec<»n.stnic‘tniK nuto- 
mobllo collisions from phy.Hieal unil 
mathemalical facts, on the «rounti 
that knowledge and estjiblishment of 
ali the noces.Mary eli‘n)ents <tn whieh 
the Judgment slnmbl U* Iwist-a are 
impossible.—Morilz v. Itetteneimrt, 
76 I».2d 635, 24 Oal.Apr.2d 718. 
IiiferexLoes or Jadgmeats hold iaad- 
mlsslhle or not erroneqnsly ex- 
clnded 

(1) Oause of overturnlng of a ve¬ 
hicle.—Dougla.s V. itoston M, ii. 
R., 138 N.E. 241, 244 Mass. 96. 

(2) l>robable eourse of vehiole 
after Impaot.—Lincli* v. Kinmlek, 61 
I\2d 338, 16 Cnl.App.2d 676—Fish- 
man v. Silva, 2 l».2a 473, 11« Cal. 
App. 1. 

(3) Manner In whieh (;nnisl(tn oc- 
curred.—Moniz v. lletteneuurl, 76 V. 
2d 635, 24 Cal.Ax>p.2d 71 S—-Linde v. 
Kmmick, suprar—Jtihnston v. Cealr», 

3 R.2d 617, 117 Cal.App. 2«S. 

(4) Whether a certain gnide of a 
Street is dangerous.—^Ancierson v. 
Seattle Automobile Co., 2 «5 1‘. 162, 
147 Wash. 76. 
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ences or judgments which have been regarded as 
rcceivable are: What a driver should do in certain 
circumstances the most effective method of stop- 
ping an automobile;®^ the distance within which a 
motor vehicle traveling at a certain speed could be 
stopped86 or turned in a certain manner;87 the 
effect of driving a motor vehicle around a curveas 
or of turning across a paved Street and Street car 
tracks^^ at a certain speed under certain condi- 
tions; what would happen to approaching vehicles 
under certain conditions ;90 the manner in which 
vehicles in certain circumstances would come into 
contact;9l the course which ^ automobile would 


be likely to take after sustaining a certain injury;^^ 
whether a certain condition of a roadway would 
change the course of an automobile the effect 
of application of brakes;®^ the functions of *an 
emergency hand brake;^® the safe method of load- 
ing a truck;96 the probable effect on a truck of a 
load of a certain weight the effect on the motor 
of driving a new automobile at high speed 8 and 
the danger of filling the gasoline tank while the 
motor is running.99 Likewise a qualified witness 
may state an inference or judgment as to: Move- 
ments which were made by a motor vehicle the 
speed at which a motor vehicle was traveling,^ as 


(5) Whether a collision couW f 656 note 4 [a] (3)—42 C.J. P 1226 1 96, U.S.—Ekblom v. G. O. Reed. 
have been avolded.—Moore v. Nor- notes 6, 7. Inc., C.C.A.Pla., 71 Pi2d 399. 


wood, 106 P.2d 939, 41 Cal.App.2d 
359. 

(6) Whether damage could have 
resulted had driver been negligent. 
— Pybus V. Goldsteln, 166 S.E. 866, 
.45 Ga.App. 669. 

(7) Whether driving an a certain 
grade is negligence.—^Andersen v. 
Seattle Automobile Co., supra. 

(8) Whether a vehicle could have 
been operated in a certam manner.' 
Ala.—Capital Motor Lines v. Lorlng, 

189 So. 897, 238 Ala. 260. 

Cal.—Moore v. Norwood, supra. 

(9) Whether a vehicle operated in 
a certain manner would overturn in 
a certain manner.—Martin v. Kansas 
City, Mo.App., 224 S.W. 141. 

(10) Whether a vehicle was being 
driven in a prudent and safe man¬ 
ner.—Lee Moor Contracting Co. v. 
Blanton, 65 P.2d 36, 49 Ariz. 130. 

(11) Whether the witness could 
have avoided a collision.—^Meier v. 
Wagner, 160 P. 797, 27 Cal.App. 679. 

(12) Whether the witness could 
have stopped the vehicle within a 
certain distance.—Meier v. Wagner, 
supra. 

(13) Which vehicle struck the 
other.—Goodrich v. May, 256 P. 464, 
121 Or. 418. 

84. Cal.—^Alameda County v. Ties- 
lau, 186 P. 398. 44 Cal.App. 332. 

85. Ala.—^Armour & Co. v. Cart- 
ledge, 176 So. 334, 234 Ala. 644. 

86 . Cal.—Berkovitz v. American 
River. Gravel Co., 215 P. 676, 191 
Cal. 196. 

Conn.—Priedler v. Hekeler, 112 A. 
651, 96 Conn. 29. 

Kan.—Birdsong v. Meyers, 40 P.2d 
430, 141 Kan. 140. 

Mass.—Poley v. Lord, 122 N.E. 393, 
232 Mass. 368. 

Or.—Johnson v. Ladd, 24 P.2d 17, 
144 Or. 268. 

Tex.— Zepeda. v. Moore, Civ.App., 163 
S.W.2d 212. 

Utah.—Caperon v. Tuttle, 116 P.2d 
402. 

22 aj. p' 566 note 14 [a] (1), (2), p 


Showlng of condition of vehicle as 
a foundation for such testimony is 
not necessary.—^Brookman v. Robln- 
son, Mo.App., 48 S.W.2d 128. 

Fractlcal ezpezienoe with auto- 
mobiles is sufficient to qualify an 
expert to testify as to the subject 
matter of the text.—Bozman v. 
State, to Use of Cronhardt, 9 A.2d 
60. 177 Md. 151. 

Witness es held qualified 

(1) Generally.—Brockman v. Rob- 
mson, Mo.App., 48 S.W.2d 128. 

( 2) Automobil e mechani c. 

Ark.—^Roark Transp. v. Sneed, 68 S. 

W.2d 996, 188 Ark. 928. 

Or.—Luster v. North Coast Transp. 

Co., 276 P. 666, 128 Or. 660. 
W.Va.—Attelli v. Laird, 146 S.E. 882, 
106 W.Va. 717. 

(3) Driver. 

Cal.—Bence v. Teddy's Taxi, 297 P. 

128, 112 Cal.App, 636. 

Mich.—^Morris v. Montgomery, 201 
N.W. 496, 229 Mich. 609. 

Ohlo.—^Plghtmaster v. Mode, 167 N. 
E. 407, 31 Ohio App. 273. 

87. Witnras held qnalifled 

Mich.—^Morris v. Montgomery, 201 
N.W. 496. 229 Mich. 509. 

88. Ky.—Cadle v. McHargue, 60 S. 
W.2d 973, 249 Ky. 386. 

89. Traok weighing about four 
thousand pounds and being driven at 
a rapid speed.—Archer v. Ostemeier, 
105 N.E. 522, 66 Ind.App. 385. 

90. Wis.—^Anderson v. Eggert, 291 
N.W. 366, 234 Wis. 348. 

91. Ky.—^Powers' Adm^r v. Wiley, 
44 S.W.2d 691, 241 Ky. 646. 

92. Ky.—Crampton v. Daime, 6 S. 
W.2d 686, 224 Ky. 607. 

93. Iboose sand 

Ga.—Seaboard Air Line Ry. Co. v 
Toung, 148 S.E. 767, 40 Ga.App. 4. 

94. Ala.—Morgan-Hill Paving Co 
V. Ponville, 140 So. 676, 224 Ala 
383.* 

95. Ala.—^Morgan-Hlll Paving Co 

V. Ponville, supra. | 
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97. Witness held qnalifled 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Toung, Civ.App., 284 S.W. 664. 

98. Ala.—Tates v: Bamett, 112 So. 
122, 215 Ala. 664. 

99. Ala.—^Walker v. Stephens, 127 
So. 668, 221 Ala. 18. 

1. As indioated by wheel marks 
Minn.—Carson v. Turrish, 168 N.W. 

349, 140 Minn. 445, L.R.A.1918P 
164. 

2. Kan.—^Birdsong v. Meyers, 40 P. 
2d 430, 141 Kan. 140. 

Mass.—Harrington v. Travers, 192 
N.E. 496, 288 Mass. 166. 

Mo.—Roques v. Butler County R, 
Co., App., 264 S.W. 474. 

Tex.—Zepeda v. Moore, Civ.App., 153 
S.W.2d 212—Stamper v. Scholtz, 
Civ.App., 29 S.W.2d 883, error re- 
fused. 

Qnaliflcation of witness es 

(1) Witnesses held qualified.— 
Schropshire v. Pickwick Stages, 
Northern Division, 268 P. 1107, 85 
Cal.App. 216, followed in Crosby v. 
Pickwick Stages, Northern Division, 
264 P. 346, 88 Cal.App. 799. 

(2) Witnesses held not qualified. 
Ky.—E. P. Barnes & Bro. v. Eastin, 

227 S.W. 678, 190 Ky. 392. 

Wash.—Oyster v. Dye, 110 P.2d 863, 
133 A.L.R. 720. 

(3) Under the rule that dnly aii 
“expert" can state an opiniou as 
to speed in terms of miles per hour, 
an "expert** is anyone who has by 
actual • personal experience become 
familiar with operation and speed 
of automobile, whether knowledge 
was gained through personal opera¬ 
tion of automobiles for business or 
pleasure, or as a trafflc offlcer, or 
through experience in estimating 
speed of moving automobiles operat¬ 
ed by others.—^Peoples Drug Stores 
V. Wlndham, 12 A.2d 632, 178 Md. 
172. 

(4) Witness held qualified with¬ 
in the meanlng of the rule stated In 
the preceding subdivision of this 
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indicated, for example, by such matters, in con- 
nection with other circumstances, as skid marks® 
or the sound of the motor whether a driver had 
a car under control® or did the most effective things 
to stop it;® whether a vehicle could have been 
handled in a certain manner;'^ what occurred at 
the time of a collision;® the manner in which ve- 
hicles came into contact;® whether a collision could 
have been avoided;!® whether a certain act was 
necessary in order to avoid a collision whether 
an injury to a vehicle could have been or was 
caused by a collision or blow;^^ the cause of a ve¬ 
hicle leaving the highway;!® whether brakes were 
set or locked;!^ whether a vehicle would have 
moved without the intervention of a human agen- 
cy;l6 the manner in which tire marks were made;^® 
whether a certain method of loading a truck was 
safe, sufficient, or proper;i7 the dangerous char¬ 
acter of a certain place for purposes of driving;!® 
and the cause of an explosion during the filling of a 


gasoline tank while the motor was running.i® Such 
an inference or judgment may not be based on mere 
conjecture^® or on facts which are not in evi- 
dence.21 

§ 534. Medical, Surgical, or Physiological 
Matters 

a. In general 

b. Range of testimony 

a. In Gkneral 

Medical experta may be examtned on queatlons re^ 
latlng to thelr particular sclence and such expert tes- 
tlmony Is necessary where the case depends on medical 
knowledge; but opinion testimony of medical experts 
is rejected where it invades the province of the Jury and 
the Jury are capable of determining the issues without 
it. 

It is competent to examine medical experts on 
questions relating to their particular Science and 


note.—^Peoples Drug* Storea v. Wlnd- 
ham, supra. 

3. Ala.—Jackson v. Yaughn, 85 So. 
469, 204 Ala. 548. 

Cal.—^Llnde v. Emmlck, 61 P.2d 388, 
16 Cal.App.2d 676. 

111.—^Pannon v. Morton, 228 111.App. 
415. 

Neb.—^McKinney v. Wintersteen, 241 
N.W. 112, 122 Neb. 679. 

N.Y.—Saladow v. Keystone Transp. 
Co., 271 N.T.S. 293, 241 App.Dlv. 
161. 

Wis.—^Luethe v. Schmidt-Gaertner 
Co., 176 N.W. 63, 170 Wis. 690. 

42 C.J. p 1226 note 88. 

SUd suaxks alone, however, with¬ 
out a showlng of the condltlons un¬ 
der which they were made, do not 
fumish a sufficient basis for expert 
testimony.—^Everart v. Pischer, 145 
P. 33, 147 P. 189, 76 Or. 316. 

WltxLess hdld quallfled 
Cal.—^Llnde v. Bmmick, 61 P.2d 338, 
16 Cal.App.2d 676. 

4. WLtxLesa held quaUfled 

Mo.—^Murphy v. Cole, 88 S.W.2d 
1023, 338 Mo. 18, 103 AL.R. 605. 

5. Ala.—Penton v. Penton, 136 So. 
481, 223 Ala. 282. 

e. Ala. — ^Armour & Co. v. Cartledge, 
176 So. 334, 284 Ala. 644—Jones v. 
Keith, 134 So. 630, 223 Ala. 36. 

7. Traller of hook and ladder truok 

Mo.—^Raymore v. Kansas City Pub¬ 
lic Service Co., App., 141 S.W.2d 
103. 

8. Colo.—^Ison V. Stewart, 94 P.2d 
701, 105 Colo. 55, 

9. Mass.—Jackson v. Anthony, 186 
N.E. 389, 282 Mass. 540. 

Fartloiilar matters 

(1) Part of automobile which was 
struck in collision. 


Colo.—^laon v. Stewart, 94 P.2d 701, 
106 Colo. 66. 

Conn.—^Pinch v. Weiner, 146 A. 31, 
109 Conn. 616. 

(2) Parts of vehicle which could 
have caused certain injuries to an- 
other vehicle in a collision.—^Mann*s 
Ex’r V. Leyman Motor Co., 28 S.W. 
2d 956, 234 Ky. 639. 

10. Tex,—^Huxford v. Klngsbu^, 
Civ.App., 240 S.W. 1028, dismissed 
for want of jurisdiction. 

Witness held not gualifled to tes- 

tify whether driver acted properly 
to avoid a collision.—^Langley Bus 
Co. V. Messer, 133 So. 287, 222 Ala. 
633. 

11. Ala.—^Hodges v. Wells, 147 So. 
672, 226 Ala. 558. 

12. Ky.—Cramplon v. Daime, 6 S. 
W.2d 686, 224 Ky. 607. 

Tex.—Stedman Prtiit Co. v. Smith, 
Civ.App., 28 S.W.2d 622, error dis- 
missed. 

Zmpaot agniiLst certain part 
Kan.—Barhart v. Tretbar, 80 P.2d 
4, 148 Kan. 42. 

Collision at certain speed 
Whether an injury to a vehicle re- 
aulting from a collision with an- 
other vehicle could have resulted 
from such cause if the latter vehicle 
had been traveling at only a certain 
speed is a subject for expert testi¬ 
mony.—Berkovitz V. American River 
Gravel Co., 215 P. 676, 191 Cal. 196. 

13. Mo.—Sconce v. Jones, 121 S.W. 
2d 777, 348 Mo. 362. 

14. lowa,—Vance v. Grohe, 274 N. 
W. 902, 223 lowa 1109, 116 A.L.R. 
332. 

Mass.—^Poley v. Lord, 122 N.E. 893 
232 Mass. 368. 

15. Mass.—^Zandan v. Radner, 136 
N.H. 387, 242 Mass. 608. 
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16. Mass.—Monaghan v. Keith Oil 
Corporation, 183 N.E. 252, 281 
Mass. 129. 

•Testimony held properly exolnded 
on the ground that the witness was 
not qualified to express an opinion 
which would be of aid to the Jury. 
—Hugffins V. Broom, 199 S.B. 903, 
189 S.C. 15. 

17. U.S.—Ekblom V. G, O. Rced, 
Inc., aC.A.PIa., 71 P.2d 399. 

18. Chanffenrs held analided to tes- 
tify as to the subject matter of the 
text.—Detroit Taxicab A Transfer 
Co. V, Callahan, C.C.A.MIch,. 1 P.2d 
911. 

19. Ala.—^Walker v. Stephens. 127 
So. 668, 221 Ala, 18. 

80. Wash.—^Warren v. Hynes, 102 
P.2d 691, 4 Wash.2d 128. 

Changed condltlons 
An inference as to an occurrence 
during a collision is properly ex- 
cluded where the observat lon from 
which it is drawn was not made un- 
til after a change of the conditions 
which existed immedlately after the 
collision.—Collins v. Atlantic Coast 
Line R. Co., 190 S.E. 817, 183 S.C. 
284, 

2lm U.S.—Hupp Motor Car Corpora¬ 
tion V. Wadsworth, C.C.A.Mlch.. 
113 F.2d 827. 

Utah.—Caperon v. Tuttle, 116 P,2d 
402. 

82. Ala.—Steele-Smith Dry Goods 
Co. V. Blythe, 94 So. 281, 208 Ala. 
288. 

Colo.—C. S. Card Iron Works Co. v. 
Radovlch, 30 P.2d 1108, 94 Colo. 
426. 

111.—Delling V. Irfike View Hospital 
Ass’n and Training School for 
Nurses, 33 N.B.2d 915, 310 III.App. 
155. 
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cases which depend on knowledge of the scientific 
effect of medicine, or of the resuit of surgery, must 
ordinarily be established by expert testimony of 
physicians and surgeons.23 

The inference of the witness is rejected, however, 
where the facts can be placed before the jury with 
adequate fullness,24 especially if the inference is on 


the precise point in issue,25 the matter is of com- 
mon knowledge,26 and the jury are capable of de- 
termining the question before them without the aid 
of professional skill and experience,^^ although 
where the characteristics of the disease, and its ef- 
fects, are such as to make it difhcult for physicians 
to make them ciear to the jury, opinion evidence 


N.T.—Purcell v. Jessup, 91 N.T.S. 

165, 99 App.Div. 666. 

N.C.—Brewer v. Ringr, 99 S.E. 368, 
177 N.C. 476. 

46 C.J. p 1306 note 81. 

Statements of fact concerning medi¬ 
cine and surgery see supra S 480. 

ICatters oalllng for ezpert oplalon 

<1) That abortion claimed to bave 
resulted from accident was some- 
thing of a habit.—^Alabama Power 
Co. V. Edwards, 121 So. 643, 219 Ala. 
162. 

(2) That during a radical mastoid 
operation it was possible for a sur- 
geon exercising care and skill to 
sever the facial nerve.—Calhoun v. 
Fraser, 126 S.W.2d 381, 23 Tenn.App. 
54. 

(8) That if disease caused paraly¬ 
sis it would probably grow worse 
rather than improve as it did.—En- 
sley Holding Co. v. Kelley, 168 So. 
896, 229 Ala. 650. 

(4) That particular location of an 
apartment house would or would not 
be deleterious to health.—^Hazen v. 
Hawley, 86 P.2d 217, 66 App.D.C. 266, 
certiorari denied 57 S.Ct. 316, 299 U. 
S. 613, 81 KEd. 452. 

(5) That person with diabetes who 
keeps disease under control can live 
out life expectancy.—Metropolitan 
Life Ins. Co. v. Armstrong, C.C.A. 
Neb., 86 P.2d 187. 

(6) That ruptured aorta could have 
started on a certaln date and have 
ruptured all the way through on a 
later date.—^Woelfle v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 103 F.2d 417. 

(7) Testimony of dentist as to 
condition of tooth alleged to have 
been extracted by mistake,—^Holtzen- 
dorf V. McNeil, 104 S.E. 919, 26 Ga. 
App. 792. 

23. Ala.—Mobile Llght & R. Co. v. 
Therrell, 88 So. 677, 680, 206 Ala. 
563, citing Corpns Jnrls. 

Cal.—General Accident, Fire & Life 
Assur. Corporation, Limited, of 
Perth, Scotland, v. Industrial Ac¬ 
cident Commission, 288 P. 692, 106 
Cal.App. 39. 

Kan.—^Hunter v. Joplln & P. Ry. Co., 
197 P. 1092, 109 Kan. 169. 

Neb.—0’Hara v. Wells, 16 N.W. 722, 
14 Neb. 408. 

N.T.—^Meiselman v. Crown Heights 
Hospital, 34 N.E.2d 867, 285 N.T. 
889, reversing 20 N.T.S.2d 174, 259 


App.Div. 840, appeal denied 20 N. 
Y.S.2d 669, 259 App.Div. 916. 

Okl.—Southern Ice & Utilities Co. v. 

Barra, 62 P.2d 988, 178 Okl. 291. 

22 C.J. p 661 note 18 [a]. 

Expert testimony in suits for mal- 
practice see the C.J.S. title Physi¬ 
cians and Surgeons § 62 also 48 C. 
J. p 1150 note 37-p 1151 note 44. 

ZsBues involving pathology of dlB- 
ease must be determined on testi¬ 
mony of qualifled expert witnesses. 
—Standard Life Ins. Co. of the South 
V. Strong, 89 S.W.2d 367, 19 Tenn. 
App. 404. 

Canae of xnlscaxilage of pregnaat 
woman 

Okl.—Inter Ocean Oll Co. v. Mar- 
shall. 26 P.2d 399, 166 Okl. 118. 

a4t. Mo.—^Baptiste v. Boatmen’s Nat. 

Bank of St. Louis, 148 S.W.2d 743. 
22 C.J. p 679 note 34. 

25. Ala.—Heralds of Liberty v. Col¬ 
lina, 110 So. 283, 216 Ala. 1—Amer¬ 
ican Nat. Ins. Co. v. Rosebrough, 
93 So. 502, 207 Ala. 538. 

Ark.—^Johnston v. Order of United 
Commercial Travelers of America, 
33 S.W.2d 375, 182 Ark. 964. 

Cal.—Thomason v. Hethcock, 46 P. 
2d 832, 7 Cal,App.2d 634—Sim v. 
Weeks, 46 P.2d 350, 7 Cal.App.2d 
28. 

Ga.—^New York Life Ins. Co. v. Itt- 
ner, 8 S.E.2d 582, 62 Ga.App. 81. 
111.—International Coal & Mining Co. 
V. Industrial Commission, 127 N.E. 
703, 293 111. 624, 10 A.L.R. 1010— 
Phillips V. Brown, 2 N.E.2d 126, 
285 111.App. 443—Fitch v. Monarch 
Accident Ins. Co., 239 111.App. 479. 
lowa.—Justis V. Union Mut. Casual- 
ty Co., 244 N.W. 696, 216 lowa 109. 
Mass.—^Pappas v. U. S. Mut. Liability 
Ins. Co., 169 N.E. 636, 262 Mass. 61. 
Mich.—^De Haan v. Winter, 241 N.W. 
923, 268 Mich. 293. 

N.Y.—Broderick v. Brooklyn, Q. C. & 
S. R, Co., 174 N.Y.S. 671, 186 App. 
Div. 646. 

N.C.—^Potts V. Life Ins. Co. of Vir¬ 
ginia, 174 S.E. 123, 206 N.C. 267. 
N.D.—^Halverson v. Zimmerman, 218 
N.W. 862, 66 N.D. 607—Dolan v. O'- 
Rourke, 217 N.W. 666, 66 N.D. 416. 
Ohio.—Mitchell v. Industrial Com¬ 
mission of Ohio, 19 N.E.2d 769, 
135 Ohio St. 110—^Abercrombie v. 
Roof, 28 N.E.2d 772, 64 Ohio App. 
366. 

Or.—Patterson v. Howe, 202 P. 225, 
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102 Or. 276—Lehman v. Knott, 196 
P. 476, 100 Or. 69. 

22 C.J. p 679 note 32. 

Evidence held Inadmlsslble 

(1) Effect of injuries on eaming 
capaclty.—Brown v. Schunk, 191 N. 
E. 886, 47 Ohio App. 344. 

(2) Whether employee’s death was 
caused by unreasonable refusal to 
submit to operation.—Utah Copper 
Co. V. Industrial Commission of 
Utah, 256 P. 397, 69 Utah 462. 

26 . Ala.—^Armour & Co. v. Cart- 
ledge, 176 So. 334, 234 Ala. 644— 
Bquitable Life Assur. Soc. of U. S. 

V. Davis, 164 So. 86, 231 Ala. 261— 
Hester v. Ford, 130 So. 203, 221 
Ala. 692. 

Utah.—Tremelling v. Southern Pac. 
Co., 267 P. 1066, 70 Utah 72. 

27. U.S.—U. S. V. Bowman, C.C.A. 
Utah, 73 P.2d 716—Clauson v. U. 
S., C.C.A.S.D., 60 P.2d 694. 

Ala.—Equitable Life Assur. Soc. of 
U. S. V. Davis, 164 So. 86, 231 Ala. 
261—^Landham v. Lloyd, 136 So. 
816, 223 Ala. 487. 

Cal.—Barham v. Widing, 291 P. 173, 
210 Cal. 206. 

111.—^Frochter v. Arenholz, 242 111. 
App. 93. 

Mich.—In re Elliotfs Estate, 267 N. 

W. 919, 269 Mich. 677. 

Mo.—^Henson v. Kansas City, 210 S. 
W. 13, 277 Mo. 443. 

Neb.—McGowan v. Dresher Bros., 
183 N.W. 660, 106 Neb. 374. 

NH.—Vidal v. Town of Errol, 162 A- 
232, 86 N.H. 1—^L*Bsperance v. 

Sherbume, 156 A. 203, 85 N.H 103. 
Okl.—Oklahoma Union Ry. Co. v. 

Bertrand, 264 P. 621, 129 Okl. 263. 
Pa.—Rudy v. New York Life Ins. 
Co. of New York City, 46 Dauph. 
Co. 1. 

Tex.—Great Atlantic & Pacific Tea 
Co. V. Walker, Civ.App., 104 S.W. 
2 d 627, reversed on other grounds 
Walker v. Great Atlantic & Pacific 
Tea Co., 112 S.W.2d 170, 131 Tex. 
67. 

22 C.J. p 679 note 33. 

Matters not oalUng for expert opin¬ 
ion 

(1) That space allotted son*s fam- 
ily in home of parenta fumished 
sufficient rooms.—^Polk County v. 
Owen, 174 N.W. 99, 187 lowa 220. 

(2) Whether physiclan’s treatment 
of patient continued to withln two 
years of commencement of malprac- 
tice actlon.—Schmlt v. Esser, 236 N. 

I W. 622, 183 Mlnn. 354. 74 A.L.R. 1312. 
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on the ultimate point in issue may be admitted 
where appropriate instructions as to the effect and 
weight of such evidence are given.28 

Time as of which opmion stated. A medical wit- 
ness should state the dpinion which he entertains 
at the time when his testimony is given, rather 
than the opinion which he formed at the time when 
he attended the patient.29 

b. lUmge of Te^imony 

(1) In general 

(2) Cause 

(3) Effect 

(4) Treatment 


(5) Mechanical or necessary inferences 

(6) Probabilities 

(1) In General 

A wide range {s allowed in the reception of the fn- 
ferences and judgments of medical observers and ex- 
perts; and their oplnlons as to physical condition, ex- 
istence and nature of a disease or injury, its extent or 
stage of development, etc. are generally received. 

In the field of medical knowledge, a wide range 
is necessarily allowed in the reception of the infer¬ 
ences of observers and the judgments of cxperts.3t> 
A person skilled in matters of medicine or physiol- 
ogy may state his inference or judgment with re- 
spect to the physical condition of another person, 


28. Qa.—^Metropolitan Life Ins. Co. 
V. Saul, 5 S.£].2d 214, 189 Ga. 1. 

29. Ohlo.—Hubach v. Cole, 12 N.B. 
2d 283, 286, 133 Ohio St. 137, cit- 
ingr Oorpns Jnxls. 

22 C.J. p 675 note 79. 

30- U.S.—^Metropolitan Life Ins. Co. 
V. Armstronff, C.C.A.Neb., 86 P.2d 
187—Corrlffan v. U. S., C.C.A.Idaho. 
82 F.2d 106, 108, Quotingr Corpus 
Jnrls. 

Ala.—^New Torlc Life Ins. Co. v. Tor- 
rance, 153 So. 458, 26 Ala.App. 38, 
certiorari denled 163 So. 463, 228 
Ala. 286. 

22 aJ. p 661 note 17. 

Blstory of case 

Reasonable latitude sbould be al¬ 
lowed in admission of doctor’s testi- j 
mony aa to history of case concem- 
ing which he Is testifying.—John 
V. .^tna Life Ins. Co. of Hartford, 
Conn., Mo.App., 100 S.W.2d 936. 

Lapse of time between Isjnry and 
exaanlnatloii of injured person by a 
medical expert affects weight, and 
not admisslbillty, of testimony. 

U.S.—Champlin Reflning Co. v. 

Thomas, C.C.A.Okl., 9‘3 F.2d 183. 
Fla.—^Foster v. Thomton, 170 So. 
469, 125 Fla. 699. 

Mass.—^Minns' Case, 190 NT.B. 843, 
286 Mass. 459. 

Mo.—Phares v. Century Electric ' Cb., 
App., 131 S.W.2d 879—-Adams v. 
Carlo, App., 101 S.W.2d 763. 

Pa.—McMinis v. Philadelphia Rapid 
Transit Co., 136 A, 722, 288 Pa. 
377. 

Tex.—Continental Casualty Co, v. 
McKinnon, Civ.App., 87 S.W.2d 648 
—S. H. Kress & Co. v. Jennings, 
Civ.App., 64 S.W.2d 1074, error 
dismlssed. 

22 C.J. p 677 note 2. 

Lapse of time slnoe observatlon. 

(1) Lapse of time since the wit- 
ness made the observation on which 
his inference is based do es not nec¬ 
essarily exclude his statement._ 

Mlssouri Pac. R. Co. v. Gallahan, 


Tex., 12 S.W. 833—22 C.J. p 677 
note 99. 

(2) However, it may, In connection 
with other circumstances, have Ihls 
effect.—Missouri Pac. R. Co. v. Love- 
.lace, 46 P. 690, 57 Kan. 195—22 C. 
J. p 677 note 1. 

31. U.S.—U. S. V. Aspinwall, C.C.A. 

Or., 96 P.2d 867—^U. S. v. Russian, 
C.C.A.Pa., 73 F.2d 363—Moyer v. 
AStna Life Ins. Co., D.C.Pa., 39 F. 
Supp. 725". 

Ala.—Eaultable Life Assur. Soc. of 

U. S. V. Davis, 164 So. 80, 231 Ala. 
261—^Macke v. Sutterer, 141 So. 
651, 224 Ala. 681—New York Life 
Ins. Co. V. Torrance, 163 So. 468, 
26 Ala.App. 38, certiorari deniod 
153 So. 463, 228 Ala. 286. 

Ark.—^Missouri Pac. Transp. Co. v. 
Sacker, 138 S.W.2d 371, 200 Ark. 
92. 

Ga.—Alabama Great Southern R. Co. 

V. McBryar, App., 16 S.B.3d 663. 
Ky.—Horn's Adm'r v. Prudential 

Ins. Co. of America, 66 S.W.2d 
1017, 262 Ky. 137. 

Md.—Langenfelder v. Thompson, 20 
A.2d 491—Sallsbury Coca Cola 
Bottling Co. V. Lowe, 4 A.2d 440, 
176 Md. 230—Mead v. Oilbcrt, 185 
A. 668, 170 Md. 692—^Ausherman 
V. Frisch, 163 A. 862, 164 Md. 78 
—Cumberland & Weslernport 
Transit* Co. v. Metz, 149 A. 4, 158 
Md. 424, reargument deniod 149 A. 
665, 158 Md. 424, and appeal di.s- 
missed American Oil Co. v, Metz, 
61 S.Ct. 40, 282 U.S. 801, 76 L.Ed. 
720—Greer Transp. Co. v. Knight, 
146 A. 851, 167 Md. 628, 

Mass.—Menard v. Coillns, 9 N.E.2d 
887, 298 Mass. 40. 

MIss.—New York Life Ins. Co. v 
Burris, 166 So. 116, 174 Miss. 658. 
Mo—Gaty v. United Rys. Oo., 261 
' S.W. 61—Haile v. Metropolitan 
Life Ins. Co., App., 96 S.W.2d 638 
—Young V. Metropolitan Life Ins. 
Co., 84 S.W.2d 1066, 229 Mo.App. 

’ 823, certiorari quashed State ex 
rei. Metropolitan Life Ins. Oo. v. 
AJlen, 100 S.W.2d 487, 389 Mo. 1166 
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—Seeber v. City of Hannibal, App,, 
288 S.W. 974, 977, citing Corpus 
Jttrls—Pyle v. Kansas City Light 
& Power Co., App., 2i6 S.W. 979 
—Baldwin v. Kansas City llys. Co., 
App., 231 S.W. 280. 

N.J.—Ccrami v. Zimmerman, 148 A 
164, 8 N.J.Mii^c. 24. 

N.Y.—In re Roche^^ Will, 278 N.Y. 
S. 929. 244 App.TMv. 756—Kluhr v. 
Manhattan It. Co., 64 X.Y.S. 296, 
51 App.Piv. 627. 

Or.-I>t‘rrick v. Portland Eye, Ear, 
Nose & Throat Hixspital, 209 p. 
344, 105 Or. 90. 

! Pa.—Cover V. nvr.Mhey Transit Oo., 
139 A. 266, 290 Pa. n.-l-«Troxen 
V. Shirk, 196 A. 899, 130 Pa.Super. 
40. 

Tenn.—Carter v. K»‘ls»»y Wh»M‘l Co., 
77 S.W.2d 449, 168 Tenn. 2«2, cit- 
ing Corpus Juris. 

Tex,—Ft‘(leral ITnderwrltfr» Kx- 
ohange v. On.st, 12.3 S.\V.2d ,3:j2, 
132 Tex. 299, uflirming, Oiv..\pp„ 
115 S.W.2(1 706—Maniatis v. Tex¬ 
as Mut. 3-lfe Ins. Civ.App., 90 
S.W.2d 036—Zurieh tleneral Aeei- 
d<‘nt & Tjiability Ins. C'o. v. Kerr, 
Civ.App., 54 S.VV.2a 349, orrur re- 
fused. 

Wash.—iliU V, Creat Northern Lift* 
Ins. Co., 57 I».2d 405. 18« Wash. 
167. 

22 C.J. p 661 n«>tes 18, 1.9—,37 C.J. p 
625 note 2—46 (\J. p i:m note 81. 
Qualincations of witiiesH .see Infni § 
537. 

Physloians tecrtifyiug os experta 
When tcstifying as expert s, phy.si- 
cians merely give th<ir opinlon.s 
and do not testify about one’s con¬ 
dition except to give their opinions. 
—Great Republic lAfc Ins, Co. v. 
Lankford, 127 S.W,2d 811, 198 Ark, 
166. 

Condition as of oertain date 

Whether employee, claitning com- 
ponaation, was «uffering from lead 
polsoning on oertain date, is scien- 
tifle guestion detennlnable by medi¬ 
cal witneaatis.—American i^molting 
& Reflning Co. v. Industria 1 r;om- 
mission, 187 N.E. 495, 353 111. 324. 
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and what certain observed conditions indicate 
what an ordinary physician of the locality Holding 
himself out as able to read X-ray pietur es could 
or shouM ha ve se en in such pictures of an in- 
jury;3S as to the existence of a disease^^ or in- 
jury,35 or as to the nature^^ or extent^^ of an in- 
jury; but a witness will not be allowed to charac- 
terize the injuries observed by him, as that they are 

“very serious.”38 

A. physician may state his diagnosis of a dis- 


ease,^^ as of bodily^^o or nervous^^ symptoms, the 
occurrence of a change,^^ and the stage of develop- 
ment of a disease.^^ Whether certain conduct is 
consistent with having received certain injuries, 
and whether a given operation was necessary,^^ 
may be stated by a sufficiently qualified witness. 

Only the inference of the witneh himself can be 
stated; a statement of the opinion of other physi- 
cians with whom he acted in the case is objection- 
able as hearsay.^® However, in certain cases a 


32^ Ala.—Torrance v. Wells, 122 So. 
822, 219 Ala. 384. 

Colo.—Daly v. Lininger, 288 P. 633, 
87 Colo. 401. 

Ind.—Haskell & Earfcer Car Co. v. 
Erickson, 128 N.B. 466, 73 Ind.App. 
657. 

Ky.—Louisville & N. R. Co. v. Mc- 
Coy, 87 S.W.2d 921, 261 Ky. 435. 
Md.—Schlller v. Baltimore & O. R. 

Co., 112 A. 272, 137 Md. 235. 

Pa.—Troxell v. Shirk, 196 A. 899, 
130 Pa.Super. 40. 

22 C J. p 662 note 20. 

Time of deatb 

In action for death of pedestrlan 
allegedly struck by train, a coroner 
with slx or eight years' experlence 
was properly allowed to glve his 
opinion as to how long pedestrlan 
had been dead when his body was 
found.—^Atlanta & W. P. R. Co. v. 
Truitt, Ga.App., 16 S.E.2d 273. 

33.1 tJtah.—Baker v. Wycolf, 79 P.2d 
77, 95 Utah 199. 

34. U.S.—U. S. V. Rakich, C.C.A. 
Ark., 90 P.2d 137. 

Mass.—Coddalre v. Sibley, 169 W.E. 
797, 270 Mass. 41. 

Mlch.—Tregonning v. Castantlni, 220 
ISr.W. 171, 243 Mich. 233. 

22 'C.J. p 662 note 21. 

35. Mich.—Rogers v. Toungs, 233 
N.W. 365, 252 Mich. 420. 

22 C.J. p 662 note 22. 

36. Ark.—Guardian Life Ins- Co. v. 
Johnson, 67 S.W.2d 655, 186 Ark. 

. 1019—Hines v. Patterson, 225 S.W. 
642, 146 Ark. 367. 

Ind.—Blair v. Washington, 1'34 N.E. 
503, 77 IndApp. 698, denylng pe¬ 
ti tion for rehearing 133 N^B. 392, 
77 Ind.App. 698. 

Kan.—Gilbreath v. Prairie Oil. & Gas 
Co., 278 P. 707, 128 Kan. 618. 

Mich.—^Pcarce v. Rodell, 276 N.W. 
883, 283 Mich. 19. 

Mo.—rGllchrist v. Kansas City Rys. 
Co., 264 S.W. 161—Roach v. Kan¬ 
sas City Rys. Co., App.,-228 S.W. 
620. 

Mont.—DeVore V. Mutual Life Ins. 
Co. of New York, 64 P.2d 1071, 103 
Mont. 699. 

N.y.—Meiselman v. Crown Helghts 
Hospital, 34 N.E.2d 367, 286 N.Y. 
389, reversing 20 N.Y.S.2d 174, 269 
App.Div. 840, appeal denied 20 N. 
T.S.2d 669, 269 App.Div. 916. 
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N.D. — ^Asch V. Washburn Ligrnlte 
Coal Co., 186 N.W. 757, 48 N.D. 
734. 

Tenn.—Montesl v. Patton, 10 Tenn. 
App. 465. 

Tex.—Pederal Underwriters Ex- 
change v. Cost, 123 S.W.2d 332, 
132 Tex. 299, afflrming, Civ.App., 
116 S.W.2d 706. 

Vt. — Catto V. Liberty Granite Co., 
141 A. 684, 101 Vt. 143. 

W.Va.—^Bama v. Gleason Coal & 
Coke Co., 98 S.B. 168, 83 W.Va. 
216. 

22 C.J. p 662 note 28. 

37- U.S.—Standard Oll Co. of New 
Jersey v. Sewell, CC.A.Md., 37 P. 
2d 230—Southwest Metals Co. v. 
Gomez, C.C.A.Ariz., 4 P.2d 216, 39 
A.L.R. 1416. 

Ala.—Pope V. Ryals, 167 So. 721, 
232 Ala. 260. 

Ark.—Hines v. Patterson, 226 S.W. 
642, 14.6 Ark, 867. 

lowa.—Bradley v. Interurban Ry. 

Co., 183 N.W. 493, 191 lowa 1361. 
Kan.—Seymour v. Kelso, 16 P.2d 
958, 136 Kan. 643—Gilbreath v. 

Prairie Oil & Gas Co., 278 P. 707, 
128 Kan. 618. 

Ky.—^^tna Life Ins. Co. v. McCul- 
lagh, 241 S.W. 836, 196 Ky. 136. 
Minn.—Hoch v. Byram, 230 N.W. 
823, 180 Minn. 298—Pulmore v. 
St. Paul City R. Co., 76 N.W. 689, 
72 Minn. 448. 

N.D.—^Newton v. Gretter, 236 N.W. 
264, 60 N.D. 636—Asch v. Wash¬ 
burn Lignite Coal Co., 186 N.W. 
767, 48 N.D, 734. 

Pa. — Paul V. Atlantic Reflning Co., 
166 A. 94, 304 Pa. 360. 

Tenn.—Goebel v. Fleming, 13 Tenn. 
App. 473. 

Tex,—Zurlch General Accident &• 
Liability Ins. Co. v. Kerr, Civ. 
App., 64 S.W.2d 349, error refused. 
Nature and extent of dlsability see 
§ 634 b (3) infra. 

Testlmony that operation was se- 
rlons was properly admitted to show 
extent of plaintifiC’s injuries.—Coates 
V. Bates, 164 N.E. 448, 266 Mass. 
444. 

Means of ascertalnlng extent 

Physician’s testimony respecting 
means of determimng seriousness 
of braln cQncussion was held admis- 
sible as expert testimony.—^Wack v. 
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P. E. Schoenberg Mfg. Co., 63 S.W. 
2d 28, 331 Mo. 197. 

Bffeot of adxnission in pleadlngs 
Where plaintilf as administrator 
sought to recover for the conscious 
mental and physical sufCermg visit- 
ed on deceased, medical testimony as 
to Injuries of deceased was admis- 
sible, although defendant admitted 
deceased died in manner petition al- 
leged.—^Marcus v. Huguley, Tex.Civ. 
App., 37 S.W.2d 1100, error dls- 
missed. 

Definlteness of testimony 

Testimony that boy had “possi- 
bly*' had brain concussion, shouid 
have been stricken out as too in¬ 
definite.—Mangione v. Snead, 196 A. 
329, 173 Md. 33. 

38. N.Y.—StoothofC V. Brooklyn 

Heights R. Co., 64 N.Y.S. 243, 60 
App.Div. 585. 

39. Ala.—Tucker v. Graves, 88 So. 
40, 17 Ala.App. 602. 

111*—Powell V. Myers Sherman Co., 
32 N.E.2d 663, 309 Ill.App. 12. 

22 C.J. p 662 note 24. 

40. Tenn.—Gulf Reflning Co. v. Fra- 
zier, 83 S.W.2d 285, 19 Tenn.App. 
76. 

22 C.J. p 662 note 26. 

41. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 F.2d 106, 108, quoting 
Corpns Jtiris. 

22 C.J. p 662 nole 27. 

Mental condition see Infra § 635. 

42. lowa.—Bomgardner v. Andrews, 
8 N.W. 481, 65 lowa 638. 

43. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 P.2d 106, 108, quoting 
Corpns Juris. 

22 C.J. p 663 note 29. 

44. U.S.—^New Yoi^ Cent R. Co. v. 
Johnson, C.C.A.Mb., 27 P.2d 699, 
certiorari granted 49 S.Ct. 27, 278 
U.S. 590, 73 L.Ed. 523, reversed on 
other grounds 49 S.Ct. 300, 279 U. 
S. 310, 73 L.Ed. 706, amended 49 
S.Ct. 417. 

22 C.J. P 664'note 42. 

45. Md.—Schlller v. Baltimore & O. 
R. Co., 112 A. 272. 137 Md. 236. 

22 C.J. p 664' n6te 43. 

46. Neb..-^Po'nica v. Crawford, 26 N. 
W. 366. 18 Neb. 561. 
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ph)rsician has been permitted to give in evidence 
statements or opinions of third persons.^'^ 

(2) Cause 

A medical expert may state his opinion as to what 
nnfght have caused, and in a large number of cases he 
has been permitted to state what In his oplnion did 
cause, an injury or death, although such latter testimony 
is sometimes rejected as an invasion of the province of 
the Jury. 


A sufficiently qualified witness may testify as 
to whether certain detailed occurrences would be 
a natural,48 sufficient,probable,^® or possible^i 
cause of a certam physical resuit, or of death.S2 
Further, a medical witness may state what would 
be a sufficient cause for a given result,63 whether 
a given condition could have resulted from a speci- 
fied injuryS^ or could have resulted from a speci- 


47. ConsensiiB of medloal oplnion as 
to value of drogs 

In a libel for misbranding: packages 
of pilis under food and drugrs act, 
a physician may testify as to the 
consensus of medical opinions rela¬ 
tive to therapeutic value of drugs.— 
TJ. S. V. Chlchester Chemical Co., 298 
F. 829, 64 APP.D.C. 370. 

Dootor’8 testimony, repeatlner 
plalntlfTs statements oonoenilncr Z- 
nays made by another physician and 
other physicians* statements to plain- 
tiff, is competent as supporting 
grounds for diagnosis and treatment 
prescrlbed by witness.—Manuel v. 
Metropolitan Life Ins. Co., La.App., 
139 So. 548. 

mfonnatlon from physician flrst 
treatlng patient 

In action on accident policy to re- 
cover for death of Insured, It was 
competent for physicians who treated 
Insured before his death to testify 
as to what they learned from physi¬ 
cian who flrst treated insured, in the 
hlstory of insured’s case, as to the 
manner in which fatal Infectlon be- 
gan.—^Metropolitan Life Ins. Co. v. 
Osbome, 160 S.W.2d 479, 286 Ky. 301. 
Information derlved from report of 
physician 

Permitting examination of attend- 
ing physician as to what he gathered 
from report concerning reporting 
physician*s opinion of patienfs con¬ 
dition is not abuse of dlscretlon.— 
Travelers* Ins. Co. of Hartford, Conn., 
V. Person, C.C.ANeb., 68 P.2d 210. 
Basis of inference or Judgment see 
infra § 536. 

4a Colo.—Curtis V. Parrar, 211 P. 

386, 72 Colo. 355. 

22 C.J. p 666 note 50. 

49. 111.—^Davis V. Bast St. Louls & 
S. Ky. Co., 9 N.E.2d 264, 290 111. 
App. 540. 

lowa.—^Pentony v. Dudley, 198 N.W. 
78, 197 lowa 744. 

Mlnn.—^Mllliren v, Federal Life In&. 

Co., 242 N.W. 290, 186 Mlnn. 614. 
22 C.J. p 666 note 61. 

50i Ga.—Great Atlantic & Pacific 
Tea Co. v. De Moran, 169 S.E. 247, 
46 Ga.App. 764. 

Md.—^Mangione v. Snead, 196 A. 829, 
334, 173 Md. 33, citlng Coxpns Ju¬ 
ris—^Marine v. Stewart, 168 A. 
891, 165 Md. 698—Townsend Grace 
Co. V. Ackerman. 148 A. 122, 168 
Md. 34. 


Mo.—^Hensley v. Kansas City Rys. 

Co., App., 214 S.W. 287. 

Pa.—Connor v. Philadelphia Kapid 
Transit Co., 98 Pa.Super. 260. 

22 C.J. p 666 note 52. 

51. Ala.—Thaggard v. Vafes, 119 
So. 647, 218 Ala. 609. 

Cal.—-Ward v. Read, 26 P.2d 821, 
219 Cal. 66. 

Conn.—Tappan v. Knox, 162 A. 7, 115 
Conn. 508. 

Mich.—^De Groot v. Winter, 247 N.W. 
69, 71, 261 Mlch. 660, quoting Cor¬ 
pus Juris—Bishop v. Shurly, 211 N. 
W. 76, 237 Mlch. 76. 

Mo.—Meyers v. Wells, 273 S.W. 110 
—Gardner v. Ford Motor Co., App., 
130 S.W.2d 201—Floyd v. A. Y. 
McDonald Mfg. Co., 46 S.W.2d 261, 
266, 226 Mo.App. 444, clting Cor¬ 
pus Juris—^Nelson v. Kansas City 
Public Service Co., App., 30 S.W.2d 
1044—Stewart v. American Ry. Ex¬ 
press Co., App., 18 S.W.2d 520— 
Kelth V. Kansas City Rys. Co., 
App., 281 S.W. 1046—Baldwin v. 
Kansas City Rys. Co., App., 214 S. 
W. 274. 

Or.—Spicer v. Benefit Ass^n of Rail- 
way Employees, 17 P.2d 1107, 142 
Or. 674. 

Tex.—^National Mut. Casualty Co. v. 
Lowery, Civ.App., 135 S.W.2d 1044, 
afflrmed, Sup., 148 S.W.2d 1089— 
SchaiE v. Beale, Civ.App., 250 S. 
W. 767—^E1 Paso Electric Ry. Co. 
v. Jennlngs, Clv.App., 224 S.W. 
1113, dlsmissed for wani of juris- 
dlctlon. 

Utah.—Jackson v. Harries, 236 P. 234, 
65 Utah 282. 

22 C.J. p 665 note 46 [g], p 666 note 
53, p 721 note 60. 

Evidence held inadmissible 

In compensation case, physlcian’'s 
testimony that compressod air uscd 
in ventilating chute in coal mine 
quite possibly raised blood pressure 
was held not to conform to require- 
ments of expert testimony.—^Howell 
V. St. Clair Coal Co., 95 Pa.Super, 
310. 

52. U.S.—Travelers Ins. Co. v. 

Drake, C.C.A.Cal., 89 F.2d 47. 
Ind.—^Haskell & Barker Car Co. v. 
Erickson, 128 N.E. 466, 73 Ind. 

App. 657. 

lowa.—Groves v. Webster City, 270 
N.W. 329, 222 lowa 849—Pentony 
V. Dudley, 198 N.W. 78, 197 lowa 
744. 

Mich.—Bishop v. Shurly, 211 N.W. 
76, 237 Mlch. 76. 

242 


Or.—Spicer v. Benefit Ass'n of Rail- 
way Employees, 17 P,2d 1107, 142 
Or. 674. 

22 C.J. p 667 note 64. 

63. Mich.—Van Der Bie v. Kools, 
260 N.W. 268, 264 Mich. 468. 

22 C.J. p 667 note 66. 

54. Cal.—Schuh v. Oil Well Supply 
Co., 195 P. 703, 50 Cal.App. 588. 
III.—Powell v. Myers Sherman Co., 
33 N.B.2d 663, 309 Ill.App. 12— 
Davis V. East St. Loui.s St S. Ry, 
Co.. 9 N.E.2d 254, 290 Ill.App. 640 
—Swaim V. City of Joliet, 219 IU. 
App. 123. 

lowa.—Judd V. Rudolph, 222 N.W. 
416, 207 lowa 113, 62 A.L.R. 1174 
—^Walmer-Roberts v. Hennessey, 
181 N.W. 798, 191 lowa S6. 

Me.—^Hamlin v. N. H. Bragg & Sons, 
151 A. 197, 129 Me. 165. 

Md.—Langenfeldor v. Thompson, 20 
A.2d 491. 

Mo.—Soanlon v. Kansas City. 81 S.W, 
2d 939, 336 Mo. 106R—pfltz v. Ter- 
minal Railrond Ass’n of St. Louis, 
81 S.W.2d 6X6, 33$ Mo. 790—-Mey- 
ers V. Wells. 273 S.W. 110—Ma- 
loney v. United Uy.s. Co. of St. 
Louis, 237 S,W. 600—Perringer v. 
Lynn Food Co., App., 143 S.W.2d 
601—Prltz v. Manufacturers Ry. 
Co., App., 124 S.W.2d 603—Simon 
v. S. S. Kresge Co., App,, 103 S.W. 
2d 523—Adams v. Carlo, App,, 101 
S.W.2d 763—Carroll v. Missouri 
3>ower & lAght Co., 96 S.W.2d 1074. 
231 Mo.App. 265—Klohr v. Kdwards, 
App,, 94 S.W,2d 99—Uobimson v. 
Ross, App., 47 S.W.2d 122—Muel- 
ler V, St. Louis Public S«‘r\’ice Co.. 
App., 44 S.W,2d 875—MePherson 

V. Premier Service Co.. App., 3« S. 

W. 2d 277—Stevens v, Wcatport 
Laundry Co., 26 S.W.2d 491, 224 
Mo.App. 966—Powers v. Kansas 
City, 18 S.W,2d 645, 224 Mo.App. 
70—Tucker v. Kolllaa. 16 S.W.2d 
649, 223 Mo.App. 367—Itoborson v, 
Loose-WIles Biscuit Oo., App,, 235 
S.W. 127—Cecll V. Wells, 259 S.W. 
844, 214 Mo.App. 193—Vogts v. 
Kansas City Rys. Co., App., 228 
S.W. 526—Roach v. Kansas City 
Rys. Co., App., 228 S.W. 520. 

Pa.—Shedlock v. Wyoming Valley 
Auto Bus Co., 34 Luz.L,Rcg. 312, 
affirmed 17 A.2d 384, 340 l»a. 377. 
Tenn.—Sanders v. Blue Ridge Glass 
Corporation, 33 S.W,2d 84, 161 

Tenn. 535. 

Tex.—Republic Underwriters v. How- 
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fied neglect,55 or would be likely so to resuit,® ® or 
could have been caused by a certain weapon.®'^ The 
witness may state what he should judge was the 
cause of certain symptoms under given circum- 
stances;®® and which among several possible caus- 
es was the probable®^ or proximate®® one. 

A medical expert may not, it has been held, state 
whether a given cause will or will not produce a 
given bodily resuit.®^ Where a physician, in an 
action for personal injuries, testified as to the con- 
dition of plaintiff three years after the injury, his 
testimony as to whether the condition described 
could resuit from a fall has been held inadmissi- 
ble.62 

Opinion as to actual cause, On the ground that 


the testimony would invade the province of the ju- 
ry, it has been held in some cases that the witness 
may not testify what specific occurrences actually 
caused a particular condition ;®2 whether a given 
cause produced a given bodily resuit in a given 
case;®4 or whether detailed circumstances actually 
produced the injury or death.®® 

On the other hand, it has been stated that the 
distinction made in cases which permit a doctor 
to state what might have caused plaintiff’s injuries 
but do not permit him to state that, in his opinion, 
a particular accident caused his injury is of doubt- 
ful significance®® and too fine and fanciful as a 
practical matter;®^ and in a large number of cases 
the expert has been permitted to state his infer- 
ence as to the cause of certain injuries,®® of an 


ard, Civ.App., 69 S.W.2d 584, error 
dismissed. 

Wis.—SundQuist v. Madison Rys. Co., 
221 N.W. 392, 197 Wls. 83. 

22 C.J. p 667 note 57, p 721 note 61 
[b]. 

Oondltlon arislXLfif from oanses other 
thaa. injury 

Testimony that condition could 
have arlsen from causes other than 
the injury complained of is admlssi- 
ble.—Bollingrer v. Curtis & Co. Mfgr. 
Co., Mo., 249 S.W. 907, 

55. IU.—Jones v. Walgreen Co., 265 
IlLApp. 308. 

Tex,—Western Union Tei. Co. v. 
Cooper, 9 S.W. 698, 71 Tex. 607, 
10 Am.S,R. 772, 1 L.R.A. 728. 

56. Cal.—^Martin v. Siller, 61 P.2d 
540, 17 Cal.App.2d 163. 

Md.—^Langenfelder v. Thompson, 20 
A.2d 491. 

Tenn.—^National Life & Accident Ins. 
Co. V. Follett, 80 S.W.2d 92, 168 
Tenn. 647. 

3 C.J. p 123 note 62 [f] (1)—22 C.J. 
p 667 note 69, p 721 note 61 [a]. 

57. Tex.—^Metropolitan L. Ins. Co. v. 
Wagner, 109 S.W. 1120, 60 Tex.Civ. 
App. 233. 

22 C.J. p 667 note 60. 

58. Mo.—^Kidd v. Kansas City Llght 
& Power Co., App., 239 S.W. 684. 

22 C.J. p 667 note 61. 

EllmlxiLatiou of theory as posslhlUty 
In personal injury action, medical 
witness’ testimony that he did not 
think that a fracture of the sixth 
vertebra would cause trouble to the 
mastoid and resuit in the symptoms 
found in injured person was material 
and admissible as tending to elimi¬ 
nate one theory as a possibllity and 
leaving only others for consideration. 
—Leavitt V. Bacon, 200 A. 399, 89 N. 
H. 383. 

59. Wash.—^Hill v. Great Northern 
Life Ins. Co., 67 P.2d 405, 186 
Wash. 167. 

22 C.J. p 668 note 62. 


I ELther of two oauses 

In personal Injury action, a phy- 
sician's testimony that injuries could 
have been due to either traumatle 
neurosis or to labyrinthitis was ad¬ 
missible, where either traumatlc neu¬ 
rosis or labyrinthitis could have been 
caused by the accident.—Leavitt v. 
Bacon, 200 A. 399, 89 N.H. 383. 
Bvideuoe held admissible 

On an issue involving an issue as 
to whether gangrene was produced 
by constrlction of bandages or by gaa 
bacillus infectlon, the opinion of an 
expert as to the time in which gau- 
grene of the former kind would ordi- 
narily prove to be fatal is admissible. 
—^Brownlng v, Holfman, 111 S.E. 492, 
90 W.Va. 568. 

60. Ariz,—^Hartford Accident & In- 
demnity Co. v. Industrlal Commis- 
sion of Arizona, 299 P. 1026, 38 
Ariz. 307. 

Conn.—Antei v. Poli, 123 A. 272, 100 
Conn. 64. 

Tex.—Internatlonal-Great Northern 

R. Co. V. Cooper, Civ.App., 297 S. 
W. 638, afflrmed, Com.App., 1 S.W. 
2d 678. 

Wyo.—^Equitable Life Assur. Soc. of 
U. S. V. Gratiot, 14 P.2d 438, 46 
Wyo. 1, 82 A.L.R. 1397. 

22 C.J. p 668 note 63. 

Prlmary cause of death 
Minn.—Blielfer v. Sherwood, 238 N. 
W. 331, 184 Minn. 205. 

61. N.T.—^Van Zandt v. Mutual Ben. 
L. Ins. Co., 66 N.T. 169, 14 Am.R. 
216, reversing 6 Alb.L.J. 96. 

22 C.J. p 668 note 64. 

62. N.T.—^Mackey v. Interurban St. 
R. Co., 101 N.T.S. 439, 116 App.Div. 
467. 

63. U.S.—0’Brien v. Massachusetts 
Bonding & Insurance Co., C.C.A. 
Mo., 64 F.2d 33. 

lowa.—Justis V. Union Mut. Casualty 
Co., 244 N.W. 696, 216 lowa 109. 
22 C.J. P 679 note 28. j 
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I Opinion evidence on ultimate fact in 
issue see supra § 446. 

64. Tenn.—Sanders v. Blue Ridge 
Glass Corporation, 33 S.W.2d 84, 
161 Tenn. 535—Jett v. Life & Cas¬ 
ualty Ins. Co.. 109 S.W.2d 104, 21 
Tenn.App. 266. 

22 C.J. p 668 note 66. 

65. U.S.—^Harrison v. New Tork Life 
Ins. Co., C.C.A.Ohio, 78 F.2d 421. 

Cal.—Sim v. Weeks, 46 P.2d 360, 7 
CaLApp.2d 28. 

Mlch.—^Kemp v. Aldrlch, 286 N.W. 81, 
286 Mich. 716, reversing 282 N.W. 
833, 286 Mlch. 591—Layton v. Cre- 
gan & Mallory Co., 252 N.W. 337, 
266 Mich. 674—^De Groot v. Winter, 
247 N.W. 69, 71, 261 Mich. 660, 
Quoting Corpus Juris—^De Haan v. 
Winter, 241 N.W. 923, 268 Mich. 
293. 

22 C.J. p 667 note 65. 

66. Mich.—Cord v. Pless, 184 N.W. 
427, 216 Mich. 33. 

67. Minn.—^Piche v. Halvorson, 272’ 
N.W. 691, 199 Minn. 626. 

68. lowa.—^Parkill v. Bekin’s Vfitn & 

Storage Co., 161 N.W. 606, 169 

lowa 456. 

Minn.—^Plche v. Halvorson, 272 N.W. 
691, 199 Minn. 526. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Schwartz, 293 P. 1087, 
146 Okl. 260. 

Tex.—Federal Underwriters Ex- 
change v. Carroll, Civ.App., 130 S- 
W.2d 1101—^Zurlch General Acci¬ 
dent & Liability Ins. Co. v. Kerr, 
Civ.App., 64 S.W.2d 349, error re- 
fused—^Railway Mail Ass'n v. 
Forbes, Civ.App., 49 S.W.2d 880, 
error dismissed—Fidelity Union 
Casualty Co. v. Martin, Civ.App., 
45 S.W.2d 682, error dismissed. 

W.Va.—^Foose v. Hawley Corporation, 
198 S.E. 138, 120 W.Va. 334. 

Wyo.—McCoy v, Clegg, 267 P. 484, 36 
Wyo. 473. 

22 C.J. p 664 note 44. 
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observed physical condition,®^ or, 

69, U.S.—^U. S. V. Oannon, CC-A. 
Mass., 116 F.2a 667;—London Guar- 
antee & Accident Co. v. Woelfle, 
C.C.A.MO., 83 F.2d 325—Cropper v. 
Titanium PSgment Co., C.C.A.Mo., 
47 F.2d 1038, 78 A.L.R. 737. 

Ala.—^Pacific Mut. Life Ins. Co. of 
California v. Bdmonson, 179 So. 
185, 235 Ala. 366—Louisville & N. 
R. Co. V. JacobTOn, 118 So. 566, 
218 Ala. 384—Central of Georgia 
Ry. Co. V. Grover, 118 So. 506, 218 
Ala. 290. 

Ga,—Pollard v. Page, 193 S.B. 117, 
56 Ga.App. 603—^Hughes v. Weaver, 
148 S.B. 12, 39 *Ga.App. 597—Bul- 
lard V. Metropolitan Life Ins. Co., 
122 S.B. 76. 31 (J^a.App. 641. 

Ind.—Illinois Steel Co. v. Puller. 23 
N.B.2d 269. 

lowa.—Sterler v. Busch, 195 N.W. 
369, 197 lova 231. 

Ey.—Hines v. May, 230 S.W. 924, 
191 Ky. 493. 

Md.—^Langenfelder v. Thompson, 20 
A.2d 491—^Armour & Co. v. Leasure. 
9 A.2d 672, 177 Md. 393—Salisbury 
Coca Cola Bottling Co. v. Lowe, 4 
A.2d 440, 176 Md. 230—Syming- 
ton V. Graham, 169 A. 316, 166 Md. 
441. 

Mich.—Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19. 

N.J.—^Iklartin v. De Toung, 122 A. 
813, 99 N.J.Law 284—Osbun v. De 
Toung, 122 A 809. 99 N.J.Law 204. 
N.T.—^Melselman v. Crown Heights 
Hospltal, 34 N.B.2d 367, 286 N.T. 
389, reversing 20 N.T.S.2d 174, 259 
App.Dlv. 840, appeal denied 20 N. 
T.S.2d 669, 269 App.Div. 916—Mat- 
teson V. New Tork Cent. R. Co., 62 
Barb. 364, 377. afflrmed 36 N.T. 
487, 91 Am.D. 67. 

Okl.—Shawnee Gas & Electric Co, v. 

Hunt, 122 P. 673, 32 Okl. 368. 

Or.—Goldfoot V. Lofgren, 296 P. 843, 
136 Or. 633. 

Pa.—^Moseley v. Reading Co„ 146 A. 
293. 296 Pa. 342—McMinis v. Phil¬ 
adelphia Rapid Transit Co., 136 A. 
722, 288 Pa. 377—Kulla v. Lehigh 
Valley Coal Co., 12 Pa.Dist. & Co. 
216, 26 Sch.L R. 74—Snyder v. 

Rhoads, 8 Pa.Dist. & Co. 366, 22 
Sch.L.R. 173. 

Tenn.—^William White & Co. v. Lich- 
ter, 64 S.W.2d 642, 16 Tenn.App. 
376. 

W.Va,—Foose v. Hawley Corpora¬ 
tion, 198 S.B. 138, 120 W.Va. 334. 

22 C.J. p 664 note 46, p 721 note 63 
[a]. 

ITenroasneBS 

Minn.—^Hackett v. Palon, 210 N.W. 

996, 169 Minn. 218. 

22 C.J. p 664 note 46 [cj (8). 

Souxoe of dlsease 

Okl.—Mashunkashey v. Brewer. 68 
P.2d 664, 177 Okl. 263. 

m minois 

(1) It has beeu ‘ stated that an 
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according to the | decisions on the subject, of the death of a per- 


expert may not testify directly that 
a certain cause was responsible for 
the injury complained of.—^Adam- 
sen V. Magnelia, 280’ Ill.App. 418. 

22 C.J. p 668 notes 64, 66, Illinois 
cases. 

(2) When the evidence is conflict- 
Ing as to whether an injury was 
caused in the manner alleged, an ex- 
pert may not state his opinion as to 
cause of the disability or death — 
Davis V. East St. Loms & S Ry. Co., 
9 N.E.2d 264, 290 Ill.App. 640—Phil¬ 
lips V. Brown, 2 N.B.2d 126, 285 111. 
App. 443—^Zbinden v. De Moulin 
Bros. & Co., 246 Ill.App. 248—Little 
V. Blue Goose Motor Coach Co., 244 
Ill.App. 427—Swalm v. City of Joli- 
et, 219 Ill-App. 123—Khrhardt v. 
Connecticut Fire Ins. Co., 219 111. 
App. 48—22 C.J. p 667 note 66, Illi¬ 
nois cases. 

(3) Where there is no conflict as 
to the cause or manner of injury, 
such evidence is admlssible. 

U. S.—^Alexander v Missouri State 
Life Ins. Co., C.C.A.I11., 68 P.2d 1, 
certiorari denied 54 S.Ct. 860, 292 
U.S. 660, 78 LBd. 1499—Chicago 
R. Co. V. Kramer, 111., 234 F. 245, 
148 C.C.A. 147. 

111.—^Wolczek V. Public Service Co. 
of Northern Illinois, 174 N.B. 577, 
342 111. 482—^Hanrahan v. City of 
Chicago, 124 N.B. 647, 289 111. 400, 
afflrming 209 Ill.App. 630—Chicago 
Union Tract. Co. v. Roberts, 82 
N.B. 401, 229 IU. 481, afflrmlng 131 
I11.APP. 47C—Koch V. City of Chi¬ 
cago, 17 N.E.2d 411, 297 Ill.App. 
103—Hallis V. Stover Co., 275 111. 
App. 44—^Wargo v. Buske, 273 Tll. 
App. 28—Bhrhardt v. Connecticut 
Fire Ins. Co., 219 Ill.App. 48— 
Holcomb V. Magee, 217 Ill.App. 
272. 

22 C.J. p 664 note 45, Illinois casos. 

(4) Where a physical condit ion is 
prima facie established, it should bo 
inquired not as to what might havo 
produced It, but as to what did pro¬ 
duce the condltion disclosod.—Fuhry 

V. Chicago City R. Co., 144 Ill.App. 
521, afflrmed 88 N.B. 221, 239 IU. 648. 

(6) Court did not err In permit- 
tlng a physician to testify that 
plaintllf's umbilicaJ hernia was duo 
to an Injury, the question and an- 
swer in no way determlning whether 
the hernia was caused by the acci¬ 
dent in question or some other vio- 
lence.—^Walsh v. Chicago Rys. Co., 
136 N.B. 709, 303 IU. 339, afflrmlng 
221 I11.APP. 654. 

(6) In compensation proceeding, 
medical experts' evidence Is admis- 
slhle on question whether existing 
pathologlcal cause or streptococcic 
infection occasioned by Injury caus¬ 
ed death.—Plano Foundry Co, v. In- 
dustnal Commlssion, 190 N.B. 256, 
356 111. 186. 


Xn Missonxl 

(1) Medical expert may state that 

there was causal connection between 
accident and injury or between in¬ 
jury and party's condition.—Wild v. 
Pltcairn, 149 S.W 2d 800—Webb v. 
Missouri-Kansas-Texas R. Co., 116 
S.W.2d 27, 342 Mo. 394—Feltz v. 
Tcrminal Railrond Ass*n of St. Lou- 
is, 81 S.W.2d 616. 336 Mo. 790—Mor- 
ton V. St. Louis-San Francisco Ry, 
Co., 20 S.W.2d 34. 323 Mo. 929— 
Hamilton v. Standard Oil Co. of In- 
diana, 19 S.W.2d 679, 323 Mo. .f)31— 
Schulz V. St. Louis-San Francisco 
Ry. Co., 4 S.W.2d 762, 319 Mo. 8— 
Kinchlow V. Kansas City, K. V. & 
W. Pwy. Co., 264 S.W. 416—0'L«‘ary v. 
ScuUin Steel Co., 260 S.W. 5,6, 303 
Mo. 363—Pokojski v. Union Kb‘ctric 
Light & Power Oo., App., 80 S W.2d 
679—^Langeneckert v. St, Loiii.^ Sul¬ 
phur & Chemical Co., App., 66 S.W. 
2d 648—Floyd v. A. Y, M<‘r)onald 
Mfg. Co., 46 S.W.2d 261. 266, 226 Mo. 
App. 444, citing Corpus ITiiris—Kirk 
V. Kansa.s (''ity Terminal Uy. Co., 
App., 27 S.W.2d 739—i\>y v. Dean, 4 
S.W.2d 835, 222 Mo.App. 07—Seei^er 
V. City of Hannibal, 2 v,s S.W. 

974—Simmer v. May 

Stores, App., 2S2 S.W. 117—tiallag- 
hor V. S. 2. Schutte Liimber Co., 
App., 273 S.W. 213—Lucius v. WcUh. 
App,, 263 S.W. 646. 

(2) Prior to the dcciaion in O’- 
Leary v, Scullin Steel <'o., 26o S.W. 
65, 303 Mo. 303, a mc<lcN'U < xp»*rt 
was not pcrmlttcd fo state ihr cause 
of a conditiou. injury, or U ath.- ' 
McNulty V. Atla.s I^irtlaud Cfuuuit 
Co., App., 249 S.W. 730 MoAuliOV 
V. Unit(*d Ry«, Co. of St. Luuis. App.. 
237 S.W. 129‘v. Unihv:iy 
Mail Ass’n, 226 S.W. 299, 2n,7 Mo. 
App. 484—Ruch v. Pryor, .\pp., 390 
S.VV. 1037—Kdling v. Kanfia.'^ City 
Uascball & Wxhibition T6*S S.W, 
908, 181 Mo.App. 327--SpauIding v. 
Edina, 97 S.W. 646. 122 Mi>.App. 66-- 
22 C.J. p 666 note 46 (gj-d» 5t*7 note 
55, Missouri cuses. 

(3) now<‘ver, as dist ingul.shed 
from cases in which witniss wiu'^ not 
an atlendlng physician, a phy.sic*ian 
who had attended a persoii \fcas al- 
lowed to testify as to the canse of 
his condltion.—Olooncy v. Wells. 262 
S.W. 72—22 C.J. p 664 noto.s 41-46, 
Missouri cases. 

(4) The 0’Leary Case, supra, in 
no manner limits or restrlcts or 
prohlbits the use of expert testi- 
mony as usually and orditiarlly em- 
ployod in a typloal per.«4ona! injury 
case. It does establish a x>ointed 
exception In respect of the wcight 
and sufflclency of expert tt^stlniony 
on a given issue, which may bs 
proved oniy by the evidence of men 
of Science. In such a siluntiim the 
testimony must be expUeit and posi- 
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son,*^® particularly where an injury or disease is of 
such character as to require a person skilled in the 
Science or practice of medicine to determine its 
cause,7l Such expert may also be permitted to state 
his inference as to how recent a stated cause was,^^ 
or in what order stated causes occurred.73 

(3) Effect 

A medical expert may state the effect of Injuries or 


of glven conditione on the heaith of a person, ‘ or the 
extent and character of the disabillty resulting therefrom; 
and, according to some authorities, a medical expert 
may state whether a person is totally and permanently 
dfsabled. 

The medical witness may state the effect of in¬ 
juries, and he is also permitted to state the effect 
of given conditions*^® or the effect of given hap- 


tive, from cause to effect, that the 
stated injury did m fact cause the 
condition which followed.—Stevens 
V. Westport Laundry Co., 25 S.‘W.2d 
491, 495, 224 Mo.App. 956. 

(5) Expert evidence was not re- 
qulred to show that Injuries to 
plaintiffs' children were caused hy 
condition resulting from long-stand- 
ing overflow from septic tank on de- 
fendanfs adjolning property, and, 
where expert witness was used, his 
evidence was to be deemed cumula- 
tive and corroborative only, and it 
was not required or permitted that 
he testify that such conditlons did in 
fact cause the injuries, but only that 
such conditlons might or could or 
would have caused such Injiirles.— 
Kelly V. Kansas City Building ^ 
Lioan Ass'n, 81 S.W.2d 440, 229 Mo. 
App. 686. 

70. U.S.—Clay County Cotton Co. 
V. Home Life Ins. Co. of New 
York, C.C.A.Ark., 118 E.2d' 866— 
Travelers Ins. Co. v. Prafce, C.C. 
A,Cal., 89 P.2d 47—Svenson v. Mu¬ 
tual Life Ins. Co. of New York, 
C.C.A.S.D., 87 P.2d 441—New York 
Life Ins. Co. v. Doerksen, C.C.A 
Kan., 64 P.2d 240. 

Ala,—Thaggard v. Vafes, 119 So. 
647, 218 Ala. 609 

Colo.—Bickes v. Travelers’ Ins. Co., 
287 P. 869, 87 Colo. 297. 

Ga.—Bullard v. Metropolitan Life 
Ins. Co.. 122 S.E. 76, 31 Ga.App. 
641. 

Ky.—^Agsten v. Brown-Williamson 
Tobacco Corporation, 113 S.W.2d 
829, 272 Ky. 20—Hicks’ Adm’x v. 
Harlan Hospital, 21 S.W.2d 126, 
231 Ky. 60—Louisville & N.R. Co. 

V. Rowland's Adm’r, 14 S.W.2d 
174, 227 Ky. 841. 

Md.—Mt. Savage Minjng Co. v. Ba¬ 
ker, 150 A. 864, 159 Md. 380. 
Mass.—^Walkei^s Case, 137 N.B. 171, 
243 Mass. 224. 

Minn.—^Albrecht v. Potthoff, 267 N. 

W. 377, 192 Minn. 667, 96 AL.R. 
471. 

N.Y.—McMartin v. Pidellty & Cas- 
ualty Co. of New York, 267 N.Y.S. 
473, 239 App.Dlv. 296, reversed on 
other grounds 190 N.B. 414, 264, N. 
Y. 220, followed in Cirulnick v. 
Bquitable Life Assur. Soc. of U. 
S., 273 N.Y.S. 404. 242 App.Div. 
€85, and reargument denied Mc¬ 
Martin v. Pidellty & Casu«dty Co. 


of New York, 191 N.B. 619, 264 N. 
Y. 671. 

N.C.—Martin v. P. BL Hanes Knit- 
ting Co.. 127 S.E. 688, 189 N.C. 
644—Shaw v. National Handle Co., 
124 S.E, 326, 188 N.C. 222. 

N.D.—Jacobson v. Mutual Ben. 
Health & Accident Ass’n, 296 N.W. 
545, 555, citing Corpus Juris. 

Pa.—Ripani v. Dittman, 146 A. 662, 
297 Pa. 124. 

Tex.—Texas Indemnity Ins. Co. v. 
Preslar, Civ.App., 298 S.W. 666— 
Texas Employers’ Ins. Ass'n v. 
Jimenez, Civ.App., 267 S.W. 752. 

22 C.J. p 666 note 46. 

Which of two or mora possible 
causes was the actual cause of death 
may be stated.—Metropolitan Life 
Ins. Co. V. Osbome, 160 S.W.2d 479, 
286 Ky. 301—22 C.J. p 665 note 46 
[c].. 

Marked coutrlbutiug' causa 

Testimony of physician, treating 
injured employee during his last ill- 
ness, that Injury, in witness’ profes- 
sional oplnion, was marked contrlb- 
uting cause of employee's death was 
held competent in proceeding for 
compensation under workmen’s com- 
pensation act.—Swlngle v. Mill 
Creek Coal Co., 176 A. 828, 116 Pa. 
Super. 97. 

Fresenoe of physician at death 

Physician who treated Injured em¬ 
ployee need not have seen him at 
time of death in order to testify to 
its cause.—Georgia Casualty Co. v. 
Little, Tex.Clv.App., 281 S.W. 1092. 
71- Md.—^Langenfelder v. Thomp¬ 
son, 20 A2d 491. 

72. Wash.—Taylor v. Modern Wood- 
men of America, 84 P. 867, 42 
Wash. 304, 7 Ann.Cas. 607. 

22 C.J. p 666 note 47. 

73. N.C.—State v. Harris, 63 N.C. 1. 

74. U.S.—Corrigan v. U. S., C.C.A 
Idaho, 82 P.2d 106, 108, quoting 
(Bxtensively frpm Corpus Juris— 
Chicago, B. & Q. R. Co. v. Conway, 
C,C.AMo., 29 F.2d 661. 

Ala.—^Pope V, Ryals, 167 So. 721, 232 
Ala. 260—^Macke v. Sutterer, 141 
So. 651, 224 Ala. 681. 

Cal.—Latky v. Wolfe, 259 P. 470, 85 
CaLApp. 332. 

111. —Powell V. Myers Sherman Co., 
32 N.E.2d 663, 309 Ill.App. 12. 

Kan.—Son v. Eagle-Picher Mining 
& Smelting Co., 58 P.2d 44, 144 
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Kan. 146—^Nangle ,v. Cudahy Pack- 
Ing Co., 212 P. 108, 112 Kan. 289. 
Minn.—Albrecht v. Potthoff, 267 , N. 
W. 377, 162 Minn. 667, 96 A.L.R. 
471. 

Mo.—Baldwln v. Kansas City Rys. 

Co., App., 214 S.W. 274. 

Okl.—Skelly Oil Co. v. Harrell, 103 
P.2d 88, 187 Okl. 412. 

Pa.—^Harmon v, Knoll, 196 A. 448, 
129 Pa.Super. 390. 

Tex.—Zurich General Accident & 
Llablllty Ins. Co. v. Kerr, Civ. 
App., 64 S.W.2d 349, error refused. 
Wash.—^Poropat v. Olympie Penin¬ 
sula Motor Coach Co., 299 P, 979, 
163 Wash. 78. 

22 C.J. p 663 note 35. 

IB^iture probabilities see § 534 b (6) 
infra. ‘ 

Aggravatlou of diseasa and hastam. 
Ing death 

Pa.—Lucas v. Haas C6al Co., 179 A 
876, 118 Pa.Super. 182—^Bartlinskl 
V. Northumberland Mining Co., 177 
A 618, 117 Pa.Super. 437—De 

Beaumont v. Brown, 168 A 643, 
104 Pa.Super. 168—Johnston v. B., 
B. Orcutt Garage, 167 A. 46, 103 
Pa.Super. 607. 

75. U.S.—tJ. S. V. Cannon, C.C.A 

Mass., 116 P.2d 667. 

Ark.—Great Republic ,Life Ins. Co. 

V. Lankford, 127 S.W.2d 811, 198 
Ark. 166. 

Cal.—^Hartford Accident & Indem¬ 
nity Co. V. Industrlal Accident 
Commission, 35 P.2d 366, 140 CaL 
App. 482. 

Ky.—^Horn’s Adm’r v. Prudential 
Ins. Co. of America, 65 S.W.2d 
1017, 262 Ky. 137. 

Md.—Salisbury Coca Cola Bottling 
Co. V. Lowe, 4 A.2d 440, 176 Md. 
230. 

Mass.—^Wallace v. Ludwig, 198 N.E. 
159, 292 Mass. 251. 

Minn.—^Aubin v. Duluth St. Ry. Co., 
211 N.W. 680, 169 Minn. 342—Gold- 
en V. Lerch Bros., 281 N.W. 249, 
203 Minn. 211. 

Mo.—^Angle v. Fleming, App., 269 S. 

W. 143. 

N.J.—^Anderson v. Atlantic City Gas 
Co., 146 A 238, 7 N.J.Misc. 297. 
N.C.—Godfrey v. Western Carolina 
Power Co., 128 S.E. 486, 190 N.C. 24. 
Tex.—^Zurich General Accident & Li- 
ability Ins. Co. v. Kerr, Civ.App., 
64 ,S.W.2d 349, error refused. 

22 C.J. p 663 note 36. 
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penings or occurrences,'^® on the body,'^'^ mind,^® i extent and character of the disability resulting 
or nervotis System"^® of the person affected, or the | therefrom.®® 


Bffeot of l 088 of teeth. 

N.C.—^Dulin V. Henderson-Gilmer 

Co., 136 S.K 614, 192 N.C. 638, 49 
A.L..R. 663. 

22 C.J. p 668 note 36 [a] (1). 
Bffeot of foxmer dlsease 
Ala.—Pacific Mut Life Ins. Co. of 
Gallfornia v. Edmonson, 179 So. 
185, 235 Ala. 365. 

Bffeot of different contacte of eleo- 
trlcal onrrent 

Ala.—^Blakeney v. Alabama Power 
Oo., 133 So. 16. 222 Ala. 394. 
Bffeot of paln in aim 
Utah.—Colo vos v. Home Life Ins. 
Co. of New York, 28 P.2d 607. 83 
Utah 401. 

Bffeot of dehUlty resnltlnff from In- 
Jnxy or dlsease 

Ala.—^Eciuitable Life Assur. Soc. of 
U. S. V. Davls, 164 So. 86, 231 Ala. 
261. 

Bffeot of pendency of lawsnlt 

Testlmony of physiclan that elfect 
of pendency of lawsuit causes per¬ 
son to remaln sick is properly ex- 
cluded.—Stedman Prult Co. v. Smith, 
Tex.Civ.App., 28 S.W.2d 622, error 
dlsmlssed. 

Bffeot of readln^r iibelona artlole 

Testlmony of physician that elfect 
on plaintlff of reading* allegredly 
libelous article waa that plalntiff 
“was considerably more agritated the 
next day after readlng this article,’* 
is inadmlssible, being a positive 
statement rather than a statement 
of opinion.—^Bowerman v. Detrolt 
Pree Press, 272 N.W. 876, 279 Mlch. 
480. 

76. U.S.—^New York Cent. R. Co. v. 
Johnson, C.C.AMo., 27 P.2d 699, 
certiorari granted 49 S.Ct, 27, 278 
U.S. 590, 73 L.Hd. 523, reversed on 
other grrounds 49 S.Ct. 800, 279 U 
S. 310, 73 L.Bd. 706, amended 49 S. 
Ct. 417. 

Colo,—Curtis V. Parrar, 211 P. 386, 
72 Colo. 355. 

111.—Klllilay V. Hawk. 250 IlLApp. 

222 . 

Mont.—Bingrham v. National Bank of 
Montana, 72 P.2d 90, 105 Mont, 159, 
113 A.L.R. 315. 

Neb.—Pellers v. Howe, 184 N.W. 
122, 106 Neb. 495. 

22 C.J. p 663 note 37—3 C.J. p 123 
note 62 [fj (2). 

77. Ala.—Blakeney v. Alabama Pow¬ 
er Co., 133 So. 16, 222 Ala. 394. 

Md.—Salisbury Coca Cola Bottlin^ 
Co. V. Lowe, 4 A.2d 440, 176 Md. 
230. 

Minn.—Golden v. Lerch Bros., 281 N. 
W. 249, 203 Minn. 211—Aubin v. 
Duluth St. Ry. Co., 211 N.W. 880, 
169 Minn. 342. 

Or.—^Lehman v. Knott, 196 P. 476 
100 Or. 59. 


Pa.—Troxell v. Shirk, 196 A. 899, 130 
Pa.Super. 40. 

22 C.J. p 664 note 38. 

Blkellhood of injnry to eye 

In action agrainst operator of bar- 
ber shop for injuries to eye alle^ed- 
ly caused by negligent use of elec- 
tric vibrator, expert testlmony con- 
cemingr likellhood of retinal detach- 
ment in eye from direct blow, pres¬ 
sure, or vibration was admissible.— 
Cornbrooks v. Terminal Barber 
Shops, 26 N.E.2d 25. 282 N.Y. 217, re- 
verslngr 8 N.Y.S.2d 171, 255 App.Div. 
522, mandate conformed to 19 N.Y.S. 
2d 390, 259 App.Div. 375. 

78. Ala.—Birmingham News Co. v. 
Payne, 162 So. 116, 230 Ala. 524. 

111.—Killilay v. Hawk, 250 Ill.App. 
222 . 

Md.—Mead v. Gllbert, 185 A. 668, 170 
Md. 592. 

Mo.—Schoenherr v. Stougrhton, 78 S. 
W.2d 84, 87, 336 Mo. 290, citingr 

Corpus Juris. 

Neb.—Pellers v. Howe, 184 N.W. 122, 
106 Neb. 495. 

22 C.J. p 664 note 39. 

79. Cal.—^Harrison v. De Youngr, 39 
P.2d 866, 3 Cal.App.2d 662. 

Md.—Isaac Benesch & Sons v. Perk- 
ler, 139 A. 557, 153 Md. 680. 

Mont.—Blngham v. National Bank of 
Montana, 72 P.2d 90, 105 Mont. 159, 
113 A.L.R. 315. 

Neb.—Pellers v. Howe, 184 N.W. 122, 
106 Neb. 495. 

Or.—^Wemmett v. Mount, 292 P. 93, 
134 Or, 305. 

22 C.J. p 664 note 40. 

sa U.S.—Corrigan v. U. S., CC.A. 
Idaho, 82 P.2d 106, 108, quoting 
Corpus Juris—^U. S. v. Bowman, C. 
C.A.Utah, 73 P.2d 716. 

Ark.—Great Republic Life Ins. Co. 

V. Lankford, 127 S.W.2d 811, 198 
Ark. 166. 

Pia.—^Mutual Ben. Health & Accident 
Ass’n V. Bunting, 183 So. 321, 133 
Pia. 646. 

Ind.—^Acme-Evans Co. v. Schnepf, 14 
N.B.2d 561, 214 Ind. 394. 

Kan.—Gilbrealh v. Prairie Oil & Gas 
Co., 278 P. 707, 128 Kan. 618. 

Ky.—Horn’s Adm’r v, Prudential Ins. 
Co. of America, 65 S.W.2d 1017, 
252 Ky, 137—^tna Life Ins. Co. 

V. McCullagh, 241 S.W. 838, 195 
Ky. 136. 

Md.—Commercial Casualty Tn». Co. 

V. Zajic, 1 A.2d 903, 175 Md, 363 
—Travelers Ins. Co. v. Needle, 3 89 
A. 216, 171 Md. 517. 

N.J.—^Doherty v. American Employ- 
. ers' Ins. Co. of Boston, Moss., 3 69 
A 662, 112 N.J.Law 52. 

N.C.—Dempster v. Pite, 167 ri.B. 33, 
203 N.C. 697—Butler v. Armjur 
Pertilizer Works, 142 S.E. 483 195 
N.C. 409. 

Pa.—Becker v. Prudential Ins, Co. 
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of America, 188 A. 400, 124 Pa. 
Super. 138—^Zellner v. Haddock 
Mining Co., 6 Sch.Reg. 151—Rent- 
schler v. Prudential Ins. Co., 39 
Lack.Jur. 179. 

Tex.—Federal Underwriters Ex- 

change v. Cost, 123 S.W.2d 332, 
132 Tex. 299, afflrming, Civ.App., 
115 S.W.2d 706—Coleman Mut. Aid 
Ass’n V. Muse, Civ.App., 67 S.W.2d 
393, error refused. 

Wash,—McKillips v. Railway Mail 
Ass'n, 116 P.2d 330. 

22 C.J. p 664 note 41. 

Nature and extent of Injury see S 
634 b (1) supra, 
luability to do xuaaual labor 
Mo.—Kirchof v. St. Louls United R. 

Co.. 135 S.W. 98, 165 Mo.App. 70. 
Okl.—^Marland Refining Co. v. Mc- 
Clung, 226 P. 312, 102 Okl. 66. 
Tex.—Southern Underwriters v. 
Knight, Civ.App., 107 S.W.2d 1097, 
error dismissed. 

Boss ixL bodily fuuotion. 

Utah.—Silver King Coalition Mines 
Co. V. Industrial Comml.ssion of 
Utah, 69 P.2d 608, 92 Utah 611. 
Zuability to secura aad retoiai work 
In suit to set aside an award de- 
nying workmen’s compensation, testi- 
mony of phy.sicians that in their 
opinions claimant waa nnt al)le to 
secure and retain employment and 
perform the usual taaka of a work- 
man, was not objectionahle aa com- 
prehending other factor» than physl- 
cal condition, such as the personality 
and individual abllity of claimant 
and the economie sltuation in the 
communlty which might affect his 
ability to procure employmcnt.—Ped- 
eral Underwriters Exchange v, Cost, 
123 S.W.2d 332, 132 Tex. 299, affirm- 
ing, Civ.App., 115 S.W.2d 706. 
PTuaotioual disability aud iudustziai 
impairmeut distiuguished 
In compensation proceeding physl- 
clans may testify to amount of func- 
tlonal disability of bodily memher 
of human being and impairment per¬ 
son would suffer in ordinary and com- 
mon activitles, but not to percentage 
of industrial or economlc imxiairment 
consequent on lofls of phyaical func- 
tlons, unloss it is <*lt*ar that phyai- 
cians know what bodily activitiea and 
funclions a vocatlon or work cm- 
braces.—Silver King Coalition Mines 
Co. v. Industrial Commiaaion of Utah, 

69 P.2d 608, 92 Utah 511—Price v. 
Industrial Commiaaion of Utah. 63 P, 

2d 692, 91 Utah 162. 

Testlmony that injury had not ixu 
capaoitated party waa competent to- 
gether with the facta on which such 
opinion was predicatod.—Texu.s Em- 
ployers’ Ins. Ass’n v. Shilllng, Tex. 
Civ.App., 269 S.W, 236. 

Statiug peroentage of loss 
(1) Testlmony of medical expert. 
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Total and permanent disability. Where total and 
permanent disability is an ultimate fact to be de- 
termined by the jury, under the general rule, stat- 
ed supra § 446, that experts are not allowed to state 
their conclusions or sum up the entire issues and 
determine the ultimate question for decision by the 
jury, a medical expert may not testify whether in 
his opinion a person is totally and permanently 
disabled^i However, a medical expert may testi¬ 


fy as to what infirmities plaintiff has,82 what ac- 
tivities would aggravate them,83 whether they will 
likely continue,^^ whether plaintifFs physical im- 
pairment affects his ability to work,35 what kind 
of Work plaintiff is able to do,®® or he may state 
that plaintifFs condition is such as to disable him 
from doing any kind of work®^ or certain kinds of 
Work.®® 

On the other hand, under the rule that the opin- 


that It was his opinion that employee 
had a twenty-flve per cent perma¬ 
nent disability to his right leg, was 
competent.—Skelly Oil Co. v. Harrell, 
103 P.2d 88, 187 Okl. 412. 

(2) On the other hand, it has been 
held that while it is proper for an 
expert to testify as to whether or 
not a man's Vision is normal or oth- 
erwise and as to the amount or ex- 
tent of his Vision as disclosed by 
scientidc tests or examlnation, and 
as to the amount of movability or 
apparent use he has of an injured 
limb, he cannot answer in direct 
terms as to what per cent of loss he 
has sustained in the use of an eye 
or of a limb, as such conclusion or 
flnding: must be made from the legiti- 
mate evidence in the record.—^Poca- 
hontas Mining Co. v. Industrial Com- 
mission, 134 N.B. 160, 301 111. 462. 
ExplanatloiL of “paxtially disabled” 

In suit for disability beneflts un¬ 
der accident policy, admitting testi- 
mony of doctor who stated in report 
of disability that insured was *‘par- 
tially disabled,” as to what he meant 
by term was not error as against 
contention that words “partial” and 
"total” are unambiguous.—^Parks v. 
Maryland Casualty Co., 91 S.W.2d 
1186, 230 Mo.App. 383. 

81. U.S.—U. S. V. Spauldlng, Pia., 66 
S.Ct. 273, 293 U.S. 498, 79 L.Ed. 
617, reversing, C.C.A., 68 F.2d 656, 
certiorari granted 56 S.Ct. 86, 293 
U.S. 540, 79 Li.Bd. 646, and rehear- 
Ing denied 66 S.Ct. 604, 294 U.S. 
731, 79 L..Ed. 1261, followed in, C. 
C.A., Olsen v. U. S., 74 P.2d 1018— 
U. S. V. Ware, C.C.A.La., 110 F.2d 
739—^U. S. V. McCreary, C.C.A.Or., 
105 F.2d 297, reversing, D.C., Mc¬ 
Creary V. U. S., 23 P.Supp. 386— 

U. S. V. Nelson, C.C.A.Ark., 102 
P.2d 615, certiorari denied Nelson 

V. U. S., 60 S.Ct. 81, 308 U.S. 660, 
84 L,.Ed. 462—Witmer v. U. S., C.C. 
A.Pa., 96 P.2d 746—U. S. v. Hlb- 
bard, C.C.A.Idaho, 83 P.2d 786— 
U. S. V. Cralg, C.C.A.Ind., 83 P.2d 
361 —U. S. V. Cole, C.C.AInd., 82 
P.2d 655—^U. S. V. Frost, C.C.A. 
Ariz., 82 P.2d 162—U. S. v. Noble, 
C.C.A.Mont., 79 P.2d 342—Stephen- 
son V. U. S., C.CJLMO., 78 P.2d 366 
—^U. S. V. White, C.C.A.Or., 77 P.2d 
767_U. S. v. Chandler, C.C.A.Ala., 
77 P.2d 452—^U. S. v. Blumenthal, 
C.aA,Okl., 77 P.2d 219—U. S. v. 


Cobb, C.C.A.Ala., 77 P.2d 138—Cray 
v. U. S., C.C.A.Ark., 76 P.2d 233 
—^U. S. V. Sullivan, C.C.A.Idaho, 
74 F.2d 799—U. S. v. National Bank 
of Commerce of Seattle, C.C.A. 
Wash., 73 P.2d 721—U. S. v. Bow- 
man, C.C.A.Utah, 73 F.2d 716—U. 
S. V. Stephens, C.C.A.Idaho, 73 P. 
2d 695—U. S. V. Young, C.C.A.Ida- 
ho, 73 P.2d 690, certiorari denied 
Young V. U. S., 66 S.Ct. 612, 296 
U.S. 714, 79 L.Ed. 1248—Hamilton 
v. U. S., C.C.A.Ga.. 73 P.2d 357— 
U. S. V. Matory, C.C.A.I11., 71 F. 
2d 798—Prevette v. U. S., C.QA. 
N.C., 68 P.2d 112, certiorari denied 
64 S.Ct. 633, 292 U.S. 622, 78 L. 
Ed. 1478—U. S. V. Bass, C.C.A.Ind., 
64 P.2d 467. 

Utah.—^Price v. Industrial Commls- 
sion of Utah, 63 P.2d 592, 91 Utah 
162—Spencer v. Industrial Commis- 
sion, 40 P.2d 188, 87 Utah 336, af- 
firmed 48 P.2d 1120, 87 Utah 368— 
Kelly V. Industrial Commisslon of 
Utah, 12 P.2d 1112, 80 Utah 73. 
Permanency or duration generally 
see § 534 b (6) infra. 

Ability to foUow gainftil occupatlon 

(1) A distinctlon has been taken 
between cases involvlng a visible dis- 
ability such as the loss of an arm, 
leg, or eye, and cases where insured’s 
disability results from impairment of 
an intemal organ of the body little 
known or unknown to laymen. In 
the former case, opinion of a medical 
expert as to whether the injury ren- 
ders one unable to follow contlnu- 
ously a substantially gainful occu- 
pation is inadmissible since the Jury 
can determine that quite as well as 
the doctor; but in the latter case the 
evidence is admissible, since those 
skilled in medical science are the 
chief source to which a Jury of lay¬ 
men may turn for helpful Informa¬ 
tion.—^U. S. V. Bowman, C.C.A.Utah, 
73 P.2d 716. 

(2) Evidence held admissible.— 
Runkle v. U. S., C.C.A.C 0 I 0 ., 42 P.2d 
804. 

(3) Evidence held inadmissible.— 
McConnell v. U. S., C.C.A.Pa., 81 P. 
2d 639—^U. S. V. Sparks, C.C.A.Ind, 
80 F.2d 892—U. S. v. Harris, C.C. 
A.Mont., 79 P.2d 341—RackofC v. U. 
S., C.C.A.N.Y., 78 F.2d 671—U. S. 
v. Price, C.C.A.Ala., 77 P.2d 346— 
U. S. V. Provost, C.C.A.Pla., 76 P.2d 
190—Deadrlch v. U. S., C.C.A.Nev.. 

247 


74 F.2d 619—Harris v. U. S., C.C. 
A.Va., 70 P.2d 889. 

82 , U.S.—^U. S. V. Provost, C.C.A. 

Fla., 76 P.2d 190. 

83. U.S.—^U. S. V. Provost, supra. 

84- U.S.—U. S. V. Provost, C.C.A. 

Fla., 75 P.2d 190. 

Ala.—John Hancock Mut. Life Ins. 
Co. V. Schroder, 180 So. 327, 235 
Ala. 656. 

Probable duration see § 634 b (6) in¬ 
fra. 

85. U.S.—U. S. V. Cannon, C.C.A. 

Mass., 116 P.2d 567—Corrigan v. 

U. S., C.C.A.Idaho, 82 P.2d 106— 
Hamilton v. U. S., C.C.A.Ga., 73 F. 
2d 357. 

£0BB of VlBlOlL 

Under an allegation In the com- 
plaint in an action for personal in¬ 
jury that, as a resuit of the injury, 
the Vision of one of plalntife's eyes 
was permanently and totally de- 
stroyed, expert testimony, as to its 
efifect on the ability of plaintiff to 
do ordlnary work and eam a liveli- 
hood, was competent.—Southwest 
Metals Co. v. Gomez, 4 P.2d 216, 39 
A.L.R. 1416. 

88. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 P.2d 106—McConnell v. 
U. S., C.C.A.Pa„ 81 P.2d 639. 

87. U.S.—^U. S. V. Calvey. C.C.A.Pa., 
110 F.2d 327. 

Ky.—^Minnesota Life Ins. Co. v. Vire, 
94 S.W.2d 667, 264 Ky. 267. 
Bvidence held admissible 

(1) Physician's opinion that In¬ 
sured was totally disabled prior to 
the lapse of a war risk policy and 
that the disability had been continu- 
ous and would continue for life, the 
physlcian not belng asked whether 
insured had sulfered a total perma¬ 
nent disability withln the meaning of 
the policy.—^U. S. v. Cannon, C.C.A. 
Mass., 116 F.2d 567. 

(2) Whether known symptoms at 
time war risk policy lapsed disclosed 
permanent disability.—U. S. v. 
Smith, C.C.A.N.Y., 68 P.2d 38—U. S. 
V. Wilfore, C.C.A.Vt., 66 P.2d 266— 
U. S. v. Clapp, C.C.A.Vt., 63 P.2d 
793—Putney v. U. S.. B.C.Colo., 4 
P.Supp. 376. 

88- Mont—^DeVore v. Mutual Life 
Ins. Co. of New York, 64 P.2d 
1071, 103 Mont. 599. 
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ion of an expert on an issue to be decided by the 
jury may be elicited where such evidence will aid 
the jury in reaching a correct solution of the is- 
sues, it ‘has been held proper for a medical expert 
tq testify whether a person was totally and per- 
manently disabled,^^ particularly where the jury 
are instructed that the evidence is not binding on 
them.90 


(4) Treatment 

A medlcal expert may testify as to the proper treat¬ 
ment to be administered or as to whether certain treat¬ 
ment was proper, necessary, or usual, although accord- 
Ing to some cases he cannot testify whether a practition- 
er in a particular case exercised ordinary skill or care. 

A medical expert may testify as to the proper 
treatment to be administered,®^ and the probable 
effect of a lack thereof;®^ or, it has been held, 
whether certain treatment was proper,necessa- 


89. Ala.—Life & Casualty Ins: Co. 
V. Bell, 180 So. 673, 236 Ala. 648. 

Ky.—Wakenva Coal Co. v. Combs, 24 

’ S.W.2d 275, 232 Ky. 646. 

Misa.—Metropolitan Life Ins. Co. v. 
Wrlgrht, 199 So. 289, followed in 
Metropolitan Life Ins. Co. v. Lar- 
kin,'199 So. 293. 

Mo.—Stearns v. Prudential Ins. Co. 
of America, App., 140 S.W.2d 766 
—^Porter v. Eauitable Life Assur. 
Soc. of XT. S., App., 71 S.W.2d 766. 

Pa.—^Peartman v. Metropolitan Life 
Ins. Co.. 9 A.2d 432, 336 Pa. 444— 
Cooper V. Metropolitan Life Ins. 
Co., 186 A. 126, 323 Pa. 295, 111 
AL.H. 698—Ross v. RIffle, 164 A. 
913, 310 Pa. 176—Backer v. Pru¬ 
dential Ins. Co. of America, 188 A. 
400, 124 PaSuper. 138-—Becker v. 
Prudential Ins. Co. of America, 31 
Luz.Leg.Begr* 269. 

Tenn.—Principi v. Columbian Mut. 
Life Ins. Co., 84 S.W.2d 687, 169 
Tenn. 276—Mutual Life Ins. Co. of 
New York v. McDonald, App., 160 
S.W.2d 716—Lemarr v, Metropolitan 
Life Ins. Co., App., 143 S.W.2d 
891. 

Tex.—^Brotberhopd of Locomotlve 
Piremen and Englnemen v. Kaney, 
Civ.App., 101 S.W.2d 863, error 
dismissed—Metropolitan Life Ins. 
Co. V. Greene, Civ.App., 93 S.’W.2d 
1241—Bankers LlOyds v. Montgom- 
ery, Civ.App., 42 S.W.2d 286, re- 
versed on other grounds, Com.App., 
60 S.W.2d 201. 

9a Ga.—Metropolitan Life Ins. Co. 
V. Saul, 6 S.E.2d 214, 189 Ga 1. 

91. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 P.2d 106, 108, quoting 
extensively from Corpus Juris, 

Ala—Torrance v. Wells, 122 So. 332, 
219 Ala. 384. 

Ariz.—Butler v. Rule, 242 P. 436, 
29Anz.,405. 

Conn.—Green v. Stone, 176 A. 123, 
119 Conn. 300, 

Kan.—^Plentie v. Townsend, 30 P.2d 
132, 139 ‘Kan. 82—James v. Grigs- 
by, 220 P. 267, 114 Kan. 627—Pore- 
man v. Surber, 213 P. 667, 113 
Kan. 42, quoting Corpus Juris. 

Mo.—Wojciechowski v. Coryell, App., 
217 S.W. 638. ■ 

N.T.—Burch v. Greenwald, 286 N.Y. 
S. 661, 247 App.Div. 471. 

Or.—Darling- V. Semler, 27 P.2d 886, 
146 Or. 269—^Hamilton • v. Kelsey, 


268 P. 760, 126 Or. 26—Emerson 
V. Lumbermen’s Hospital Ass'n, 198 
P. 231. 233, 100 Or. 472, citing Cor¬ 
pus Juris. 

Vt.—Domina v. Pratt, 13 A.2d 198, 
followed in 13 A.2d 204. 

22 C.J. p 663 note 30, p 673 note 61. 

Xnforxalng wltueBs as to treatment 
glveu 

In a malpractice case the opinion 
of medical men may be recelved in 
evidence as to what would be the 
proper treatment, but they should be 
informed as to what treatment was 
given the patient, or what the physi- 
oian in attendance falled to do.— 
Emerson v. Lumbermen^s Hospital 
Ass’n. 198 P. 231, 100 Or. 472. 

92. Or.—^Darling v. Semler, 27 P.2d 
886 , 146 Or. 269. 

Tex.—Missouri, etc., R. Co. v. Graves, 
122 S.W. 468, 67 Tex.Civ.App. 306. 

93. Ala.—^Hesterv. Ford, 130 So. 203, 
221 Ala. 692—Torrance V. Wells, 
122 So. 322, 219 Ala. 384—Lester v. 
Gay, 117 So. 211, 217 Ala. 585, 59 
A.L.R. 1561. 

Ark.—Dorr, Gray & Johnston v. Ht*ad- 
stream, 296 S.W. 16, 173 Ark. 1104. 
Cal.—^National Automobile Tns. Co. 

V. Industrlal Accident Commission 
of Califomia, 22 P.2d 668, 132 Cal. 
App. 373—Taylor v. De Vaughn, 
266 P. 960, 91 Cal.App. 318. 

D.C.—Carson v. Jackson, 281 F. 411, 
62 App.D.C. 61. 

lowa.—Ramberg v. Morgan, 218 N.W. 
492, 209 lowa 474. 

Kan.—^ITpdegraif v. Gage-Hall Clinio, 
264 P. 1078, 125 Kan. 618. 

MIch.—De Groot v. Winter, 247 N. 

W. 69, 261 Mich. 660—Dockoff v. 
Curtis, 217 N.W. 750, 241 Mich. 
653. 

Mo.—Gottschall v. Gelger, 231 S.W. 
87, 207 Mo.App. 89. 

N.Y.—Meiselman v. Crown Helght.s 
Hospital, 34 N.E.2d 367, 285 N.Y. 
389, revorsing 20 N.Y.S.2d 174, 259 
App.Div. 840, appeal denied 20 N. 
Y,S.2d 669, 259 App.Div. 916. 

Or.—Hilgedorf v. Bertschihger, 285 
P. 819,, 821, 132 Or. 641, citing Cor¬ 
pus Juris—Lehman v. .Knott, 196 
P. 476, 479, 100 Or. 69, citing Cor¬ 
pus JurJ^s., 

Pa.—Gyulai v. Metropolitan Life 
Ins. Co., 4 A2d 828, 136 Pa.Super. 
82. 


Va.—Hunter v. Burroughs, 96 S.E. 
360, 123 Va. 113. 

Wyo.—MeCoy v. Clegg, 257 P. 484, 
3$ Wyo. 473. 

22 C.J. p 663 note 32. 

Whether operation was doue iu 
sfcillful manuer 

Ga.—Pincher v. Davi.*?, 108 S.E. 905, 
27 Ga.App. 494. 

Standard of hypothetical dootor 
An expert wltness glves hi.s opin¬ 
ion whether the doing or not doing 
of a certain thlng conforms to what 
a hypothetical doclor. ondowed with 
ordinary .skill and learning and ex- 
ercising ordinary care and prudence, 
practicing in the locnlity in ques- 
tion would or would not do.—Criss 
v. Angelus Hospital As.M'n of Los 
Angelcs, 66 P.2d 1274, 13 Oal.App.2d 
412. 

Treatment aooording to standards 
in oommunity 

(1) Expert may testify 

whether treatm«‘nt and care admin- 
iHter<*d by dentist. as outlined in hy- 
polhetical que.stion, wa.s in conform- 
Ity with that degn*?* of care, skill, 
diligence, and knowledge which ia 
ordinarily po.ssessed by avi*rage 
membera of his proft*ssi(»n in good 
standing In sanie or slmilar lo<*all- 
tios.—SchamonI v. Semler, 31 I».2d 
776, 147 Or. —Darling v. fc>emler, 
27 P.2d 886, 145 Or. 259. 

(2) In suit for malpractice in set- 
tlng a broken leg, evidence of ex¬ 
pert witnessos relatlng to cust<»m- 
ary use of X-rny picture.s. tln» une 
of tension metbod of rcdu<‘ing a 
fractured llmb, and th<* uMunl tn*nt- 
ment of physicians in the locahty 
in the reduclion of a fracturtyl llnib, 
was admissible, where the witne.sses 
qualilled themselves t?» testify n*- 
garding customary practice in re- 
ducing and treating slmilar frac¬ 
turos In that vicinity.—Hickford v, 
Lawson, 81 r.2d 216. 27 ('al.App.2d 
416. 

(3) Physiclans' testlmony concern- 
ing standard.s of medn^al pra<!tice 
in community other ihan that of 
dofendants charged with malprac- 
tlcc was incompetunt where there 
was no ahowing that standards in 
both cooimunitiOH were the same.— 
McNamara v. Emmons, 97 l».2d 603, 
36 Cal.App.2d 199. 
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ry,^^ usual,^® or sanctioned by medical usage.^® 

According to some cases, however, the medical 
witness cannot testify as to whether the treatment 
used was the usual and ordinary practice o£ the 
profession at the place and time.®'^ The witness 
can testify as to what constitutes skill in the pro¬ 
fession in such a way as to create an adequate im- 
pression on the mind of the jury,®® but, according 
to some cases, the witness is not at liberty to testify 
whether a practitioner in a particular case exer- 
cised ordinary skill® 9 or care,l or whether a prac¬ 
titioner who has come under his observation is as 
a matter of fact skillful® or careful,® although if 
the witness has observed the treatment, he may 
state the actual mode and its effect.^ 

It has been stated that an expert cannot testify 
that the resuit of treatment was satisfactory, or 
good, or bad,5 although such evidence has been ad- 
mitted.® 


(5) Mechanical or‘ Necessary Inferences 

A medical witness may state the resuit In his own 
mind of applying mechanical laws to the medical facts 
observed by him. 

A medical witness may be permitted to state the 
resuit in his own mind of applying mechanical laws 
to the medical facts observed by him.*^ According- 
ly such witnesses have been permitted to state in¬ 
ferences as to whether certain bruises on the head 
could have been made by one blow;® whether a 
wound was made by a blunt,® cutting,!® or deadly^i 
instrument, or with what kind of an instrument,^^ 
and how inuch force it would take to make it;!® 
whether an injury resulted from a burn or a cut,!^ 
was made with a sharp instrument or was torn,!® 
or could have been inflicted in a way described;!® 
whether wounds were caused by a truck striking 
or passing over a personas body;!^ the course^® 
and size!® of a bullet causing an observed injury; 
whether an injury or a' wound could have been®® 
or was®! self-inflicted, although such a statement is 
not admissible in all cases.®® 


94. Wis.—Reed v., Madlson, 66 N. 
W. 182, 86 Wis. 667. 

22 C.J. p 673 note 63. 

Operatlon ^^probably” necessary 
Teslimony of plaintifTs regrulai 
physician that operation was “proh- 
ably’' made necessary by injuries 
received in fall was properly ad- 
mitled, although whether operation 
was in fact made necessary by fall 
was for jury.—City of Maryville v. 
McConkey, 90 S.W.2d/ 951, 19 Tenn. 
App. 620. 

95. Mass.—Kos v. Brault, 146 N.E. 
16, 250 Mass. 467. 

N.Y.—People v. Koerner, 48 N.E. 730, 
154 N.Y. 365. 

96. Cal.—Langford v. Kosterlitz, 
290 P. 80, 107 Cal.App. 176. 

Or.—Liehman v. Knott, 196 P. 476, 
479, 100 Or. 69, citlng Corpus Jxu 
ris. 

22 C.J. p 663 note 84. 

Diagnosis 

In action for malpractice it was 
competent to ask a medical expert 
whether in his opinion, on the facts 
stated in hypothetical question, diag¬ 
nosis was made according to the 
approved practice and principies of 
the medical profession.—Brewer v. 
Ring, 99 S.B. 368, 177' N.C. 476. 

97. lowa.—Lemon v. Kessel, 209 N. 
W. 393. 202 lo-wa 273. 

Proper procedure 

The proper procedure is for the 
witness to state what the ordinary 
practice is, and how the patient was 
treated, leaving the jury to draw its 
own conclusion.—^Lezhon v. Kessel, 
supra. 


98. Ohio.—^Abercrombie v. Roof, 28 
N.B.2d 772, 64 Ohio App. 365. 

22 C.J. p 679 note 30. 

99. Md.—^McClees v. Cohen, 148 A. 
124, 168 Md. 60. 

1. Minn.—Schmit v. Esser, 236 N. 
W, 622, 183 Minn. 354, 74 A.L.R. 
1312. 

N.D.—Halverson v. Zimmerman, 218 
N.W. 862, 5.6 lSr.D. 607. 

Ohio.—Ahercrombie v. Roof, 28 N. 

B.2d 772, 64 Ohio App. 365. 

Or.—Patterson v. Howe, 202 P. 225, 
102 Or. 276—Lehman v. Knott, 196 
P. 476, 100 Or. 69. 

Contra Pincher v. Davis, 108 S.E. 
905, 27 Ga.App. 494. 

2. Or.—^Boydston v. Giltner, 3 Or. 
118. 

22 C.J. p 679 note 30. 

a. N.D.—^Dolan v. 0’Rourke, 217 N. 
W. 666, 66 N.D. 416. 

4i lowa.—Lemon v. Kessel, 209 N. 

W. 393, 202 lowa 273. 

22 C.J. p 679 note 31. 

5- lowa.—Lemon v. Kessel, supra. 

& Ala.—^Hester v. Ford, 130 So. 203, 
221 Ala. 592. 

7. Ark.—^Fort v. State, 11 S.W. 969; 
52 Ark. 180, 20 Am.S.R. 163. 

lowa.—Morrow v. National Masonie 
Acc. Assoc., 101 N.W, 468, 125 

lowa 633. 

8. Mass.—Commonwealth v. Piper, 
120 Mass. 185. 

N.Y.—People v, Rogers, 13 Abb.Pr. 
N.S. 370. 

9. Wis.—Cai^thaus v., State, 47 N. 
W. 629, 78 Wis. 660. 

22 C.J. p 672 note 31. 


10 . lowa.—State v. Morphy, 33 

lowa 270, 11 Am.R. 122. 

22 C.J. p 672 note 32. 

11. Tex.—Hardln v. State, 103 S. 
W. '401, 61 Tex.Cr. 669. 

12. Fia—Clemons v. State, 87 So. 
647, 48 Fla. 9. 

22 C.J. p 672 note 34. 

13. Ark.—Fort v. State, 11 S.W. 
959, 62 Ark. 180, 20 Am.S.R. 163. 

N.Y.—People v. Fish, 26 N.E. 319, 
125 N.Y. 1S6. 

14. Mo.—Jerome v. St. Louis Unit¬ 
ed R. Co., 134 S.W. 107, 155 Mo. 
App. 202. 

15. N.C.—State v. Clark, 34 N.C. 
161. 

16. N.Y.—Hunter v. Third Ave. R. 
Co., 46 N.YS. 1010, 21 Misc. 1. 

22 C.J. p 668 note 68. 

17. N.C.—Hester v. Horton Motor 
Lines, 14 S E.2d 794, 219 N.C. 743. 

18. Tex.—Roquemore v. State, 129 
S.W, 1120, 69 Tex.Cr. 668. 

22 C.J. p 672 note 36. 

19- Cal.—^People v. Wong Chuey, 49 
P. 833, 117 Cal. 624. 

20. Kan.—Malone v. New York Life 
Ins. Co., 83 P.2d 639, 148 Kan. 665. 

22 C J. p 672 note 38. 

21. N.M,—^Miera v. Territory, 81 P. 
686 , 13 N.M. 192. 

22 C.J. p 668 note 69. 

22. Ark.—Johnston v. OrdCr ' ol 

United Commerclal Trevelers of 
America, 33 S.W.2d 375, 182' Ark. 
964. 

La.—Bayles v. Jefferson Standard 
Life Ins. Co., App., 148 So. 465. 
Ohio.—Mitchell v. Industria!, Com- 
mission of Ohio, 19 N.B.2d, 769; 
185 Ohio St. 110. 
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In addition, medical witnesses may state how a 
wound was inflicted,28 whether by a single blow,24 
or by a person standing near,26 and if so, how 
near;26 and the direction of a blow,27 wound,28 or 
flow of blood.29 

Medical witnesses have also been permitted to 
state that a stain was made by human blood;30 
the appearance of a child, as related to the period 
of gestation,2i or its age;22 the competency of a 
nurse;2S diminished earning capacity,24 or inability 
to do certain acts^® resulting from certain injuries; 
the existence of pain^S and how long it continued;27 
danger of life;28 the proportion of negro blood in 
a given person the results of an autopsy;^® the 


S3nnptoms observed by the witness;^^ a disposition 
to conceal the extent of actual injury;42 and 
whether an examination was thorough or super- 

ficial.^2 

Further, medical witnesses may state whether 
S3nnptoms are feigned,^^ or could have been 
feigned,^^ and whether an injured party^s com- 
plaints were fanciful or real,^® although there is 
authority excluding such evidence.47 

Position of body. It has been considered that a 
physician's inference is not admissible to show the 
position of the body at the time a wound was re- 
ceived or the position of the person who inflicted 


Tex.—-Woodmen of the World v. 

Alexander, Civ.App., 239 S.W. 343. 
22 C.J. p 668 note 70. 

23. D.C.—^Taylor v. U. S., 7 App.D. 
O. 27. 

22 O.J. p 672 note 39. 

24. Mass.—Commonwealth v. Piper, 
120 Mass. 185. 

N.T.—People v. Schmldt, 61 N.E. 
907, 168 N.T. 668. 

25. Kan.—State v. Asbell, 46 P. 770, 
57 Kan. 398. 

28 , Cal.—People v. Hawes, 33 P. 

791, 98 Cal. 648. 

22 C.J. p 672 note 42. 

27. Ga.—^Perry v. State, 36 S.B. 781, 
110 Ga. 234. 

22 C.J. p 672 note 43. 

28. N.C.—State v. Keene, 6 S.E. 91, 
100 N.C. 609. 

22 C.J. p 672 note 44. 

29. Neb,—Dlnsmore v. State, 85 N. 
W. 445, 61 Neb. 418. 

30. Del.—State v. Mlller, 32 A. 137, 
14 Del. 664. 

Pa.—Commonwealth v, Crossmire, 
27 A. 40, 156 Pa. 304. 

31. 111.—People V. Johnson, 70 111. 
App. 634, 

Mass.—Young* v, Makepeace, 103 
Mass. 50. 

32ii N.C.—State v. Smith, 61 N.C. 
302. 

Tex.—St. Louls Southwestern R. Co. 
V. Norvell, Clv.App., H6 S.W. 861. 

8& N.T,-Ward v. St. Vincentes 
Hospltal, 79 N.T.S. 1004, 78 App. 
Dlv. 317. 

Norse^s testlmony as to competency 
of another nnrse 

Testlmony of nurse that another 
nurse who admlnistered treatment 
was a splendld and consclentious 
nurse was not Inadmissible.—^Barrett 
V. City of Brunswick, 193 S.B. 460, 
56 Ga.App. 575. 

34. ZiosB of foot 'by cairpenter 
U.S.—Southern Pac. Co. v. Hali, Cal., 
100 P. 760, 41 C.C.A. 60. 

36. U.S.—Greer v. Hendrix, aC.A. 
m., 69 p.2d 404. 


Ark.—Great Republic Life Ins. Co. 
V. Lankford, 127 S.W.2d 811, 198 
Ark. 166. 

Cal.—^People v. Brown, 13 P. 222, 2 
Cal.Unrep.Cas. 701. 

N.C.—Green v. Inter-Ocean Casualty 
Co. of Cincinnati, Ohio, 167 S.E. 
38, 203 N.C. 767. 

Utah.—Silver Kingr Coalition Mines 
Co. V. Industrial Commission of 
Utah, 69 P.2d 608, 92 Utah 611— 
Price V. Industrial Commission of 
Utah. 63 P.2d 692, 91 Utah 162. 

Bonsework 

Mich.—Holman v. Union St. R. Co., 
72 N.W. 202, 114 Mlch. 208. 

Tex.—Murphey v. Blankenship, Civ. 
App., 120 S.W.2d 309. 

36 , Ala.—Strickland v, Davis, 128 
So, 233, 221 Ala. 247. 

111.—^Prochter v. Arenholz, 242 111. 
App. 93. 

Minn.—Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493, 
166 Minn. 67, 28 A.L.R. 857. 

Mo.—Youngr V. Metropolitan Life 
Ins. Co., 84 S.W.2d 1065, 229 Mo. 
App. 823, certiorari quashed State 
ex rei. Metropolitan Life Ins. Co. 
V. Allen, 100 S.W.2d 487, 339 Mo. 
1166—^Kirk v. Kansas City Ter- 
minal Ry. Co., App., 27 S.W.2d 
739. 

22 C.J. p 673 note 52. 

However, physician's testimony 
that plaintifC suffered the pain he 
was complainingr of has been held 
Inadmissible, since only the person 
who experiences pain is competent 
to testify as to its existence.—^Litt- 
man v. Bell Telephone Co. of Penn- 
sylvania, 172 A. 687, 316 Peu 370. 

It also has been held that a ques- 
tion to a medical witness, who had 
testifled that the eifect of Improper 
placingr of splints and cast would be 
very painful, whether the patient 
could endure such pain without a 
sedative and without the loss of any 
wexgrht, was objectionable, as call- 
ingr for a conclusion.—Osnes v. 
Scanlon, 179 N.W. 869, 189 lowa 
1364. 


37. lowa.—^Wilkins v. Mlssouri Val- 
ley, 96 N.W. 868. 

Mo.—^Younff V. Metropolitan Life 
Ins. Co., 8*4 S.W.2d 1065, 229 Mo. 
App. 823, certiorari quashed State 
ex rei. Metropolitan Life Ins. Co. 
V. Allen, 100 S.W,2d 487, 339 Mo. 
1166. 

3®. N.Y.—^Rumsey v, People, 19 N. 
Y. 41. 

39.. Ga.—^White v, Clements, 39 Ga. 
232. 

40. Mo.—^Wriffht V. Penrod, Jurden 
& Clark Co., 88 S.W.2d 411, 229 
Mo.App. 1147. 

22 C.J. p 673 note 56. 

Oause of death 

Ala.—Simon v. State, 18 So. 731, 108 
Ala. 27. 

Ky.—Streipe v. Hubhuch Bros. & 
Wellendorf, 25 S.W.2d 358, 233 Ky. 
194. 

41. N.Y.—Pierson v. People, 18 Hun 
239, afflrmed 79 N.Y. 424, 35 Am. 
R. 624. 

42. N.H.—^Plummer v. Os.^ipee, 59 
N.H. 55. 

43. U.S.—^Northern Pac. R. Co. v. 
Urlin, Mont., 15 S.Ct. 840, 158 U.S. 
271, 89 L.Bd. 977. 

44. Ark.—Great Western Land Co. 
V. Barker, 262 S.\V. 650, 164 Ark. 
587. 

Mass.—Campanale v, Metropolitan 
Life Ins. Co., 194 N.K. 831, 290 
Masa 149, 97 A.L.R. 1282. 

Minn.—^Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493, 
156 Minn. 57, 28 A.L.R. 357. 

22 C.J. p 673 note 58. 

45. Mass.—Campanale v. Metropoli¬ 
tan Life Ins. Co., 194 N.K. 831, 290 
Mass. 149, 97 A.L.R. 1282. 

22 C.J. p 673 note 59. 

46. Or.—Burrowes v. Sklhbe, 29 P. 
2d 662, 146 Or. 123. 

47- Mlch.—McCormIck v, Detroit, 
G. H. & M. R. Co.. 104 N.W. 390. 
141 Mlch. 17. 

22 C.J. p 673 note 58 [d]. 
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it,as the fact is one as to which a jury may form 
a reasonable inference,49 and which is often in- 
timately connected with their function in the case 
but nevertheless such evidence has been received.51 

(6) Probabilities 

A medical wltnesa may testify as to the probable ef- 
fects of a disease op Injury; he may testify wIth respect 
to the permanence of the condltlons observed, their 
probable duration and liabllity to recurrence, but mere 
conjecture is not permitted. 


Probabilities are proper to be considcred in ref- 
erence to an existing physical condition,62 and a 
medical witness may be permitted to state the 
probable effects of disease, injury, or other con- 
ditions observed by him.53 The statement may re¬ 
late to such matters as the permanence of the 
conditions observed by the witness,84 or their prob¬ 
able duration®® and statement may relate to such 


48. Ark.—^Brown v. State, 18 S.W. 
1061, 65 Ark. 693. 

22 O.J. p 678 note 66. 

49. Ky.—^Parrott Vt Commonwealth, 
47 S.W. 462, 20 Ky.L. 761. 

22 C.J. p 673 note 66. 

SOi Ark.—^Brown v. State, 18 S.W. 

1061, 65 Ajrk. 593. 

22 C.J. p 673 note 67. 

51. N.T.—Johnson v. Steam-Gaugre 
& Lantem Co., 40 N.B. 773, 146 
N.T. 162. 

N.C.—Georgre v. Winston-Salem 

Southbound Ry. Co., 8 S.£.2d 286, 
216 N.C. 778—McManus v. Sea- 
board Air Line B. Co., 94 S.R. 466, 
174 N.C. 736. 

22 C.J. p 673 note 68. 

52. lowa.—^BZime v. Owens, 182 N. 
W. 898, 191 lowa 323. 

Hass.—Menard y. Colllns, 9 N.£3.2d 
387, 298 Mass. 40. 

22 C.J. p 673 note 69. 

Amonat of injury dlAonlt to state 
In malpractice case, admisslon of 
expert testimony that it was dlffl- 
cult to state amount of injury which 
might be done was held not reversi- 
ble error.—Beinhold v. Spencer, 26 
F.2d 796, 68 Idaho 688. 

53. Ala.—^Landham v. Lloyd, 136 So. 
816, 223 Ala. 487—Norwood Hos- 
pital V. Jones, 107 So. 868, 214 
Ala. 314—Steele-Smith Dry Goods 
Go. V. Blythe, 94 So. 281, 208 Ala. 
288. 

Ark.—^Arkansas Land & Lumber Co. 
V. Cook, 247 S.W. 1071, 167 Ark. 
246. 

Idaho.—Reinhold v. Spencer, 26 P.2d 
796, 53 Idaho 688. 

Mich.—Pearce v. Bodell, 276 N.W. 
883, 283 Mich. 19—^Rogrers v. 

Youn^s, 233 N.W. 365, 262 Mich. 
420. 

Mo.—Wild V. Pitcaim, 149 S.W.2d 
800—^Vogts V. Kansas City Rys. 
Co., App., 228 S.W. 526. 

N.H.—^Emerson v. Twin State Gas 
& Electric Co., 174 A 779, 87 N. 
H. 108. 

N.Y.—Meiselman v. Crown Heigrhts 
Hospital, 34 N.E.2d 867, 286 N.Y. 
389, reversingr 20 N.T.S.2d 174, 269 
App.Dlv. 840, appeal denied 20 N. 
Y.S.2d 669, 269 App.Div. 916. 

Or.—^Barron v. Duke, 250 P. 628, 120 
Or. 181. 

Pa.—Cooper v. Metropolitan Life 
Ins. Co., 186 A 126, 323 Pa. 296, 


111 AL.R. 698—^Harmon v. Knoll, 
196 A 448, 129 Pa.Super. 390— 
Zellner v. Haddock Mining: Co., 6 
Sch.Reg. 151. 

Wash.—Jacklin v. North Cocust 

Transp. Co., 6 P.2d 326, 166 Wash. 
286—^McCreedy v. Poumier, 19*4 P. 
898, 113 Wash. 351. 

W.Va.—Graves v. Katzen, 164 S.B. 
796, 112 W.Va. 467—Morris v. Bal- 
timore & O. R. Co., 147 S.B. 759, 
107 W.Va. 181. 

22 C.J. p 673 note 70. 

EfCect of injuries generally see $ 
534 b (8) supra. 

Probable ezpectancy of Ufe of in^ 
jnred paxty 

Cal.—Adams v. EAiser, App., 286 P. 
761. 

Mass.—^Poumier v. Zinn, 164 N.E. 
268, 257 Mass. 676. 

ProbablUty of fature aggravation or 
coxnpllcatlon. 

Tex.—^Zurich General Accident & 
Liabllity Ins. Co. v. Kerr, Civ. 
App., 64 S.W.2d 349, error refused. 

Probable ftiture hlstory of disease 

Cal.—General Accident, Fire & Life 
Assur. Corporation, Limited, of 
Perth, Scotland, v. Industrial Ac¬ 
cident Commlssion, 288 P. 692, 106 
Cal.App. 89. 

Tendenoy to shorten Itfe 
Cal.—^Adams v. Kaiser, App., 285 P. 
751. 

Wash.—^Buell v. Park Auto Transp. 

Co., 231 P. 161, 132 Wash. 92. 

22 C.J. p 673 note 70 [a] (10). 

54. Ark,—^Arkansas Land & Lum¬ 
ber Co. V. Cook, 247 S.W. 1071, 157 
Ark. 246. 

111.—^Powell V. Myers Sherman Co., 
32 N.E.2d 663, 309 Ill.App. 12— 
Killilay v. Hawk, 260 Ill.App. 222 
—Owens V. Guerney, 241 IlLApp. 
477. 

lowa.—^Bradley v. Interurban Ry. 

Co., 183 N.W. 493, 191 lowa 1361. 
Kan.—Seymour v. Kelso, 16 P.2d 968, 
136 Kan. 543. 

Ky.—Chesapeake & O. Ry. Co. v. 

Hay, 88 S.W.2d 318, 261 Ky. 666. 
Md.—Commercial Casualty Ins. Co. 
V. Zajic, 1 A.2d 903, 175 Md. 368— 
Ericsson Line v. Hawkins, 198 A 
429, 174 Md. 223. 

Mich.—Rogers v. Youngs, 233 N.W. 
366, 262 Mich, 420—DeVries v. 
Owens, 296 N.W. 249, 295 Mich. 
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522—^Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19. 

Minn.—^Piche v. Halvorson, 272 N. 
W. 691, 592, 199 Minn. 626, citing 

Corpus Juris. 

Mo.—Wild V. Pitcalrn, 149 S.W.2d 
800—Scheipers v- Mlssouri Pac. R. 
Co., 298 S.W. 51—^Melican v. Whit- 
low Const Co., 278 S.W. 361—Gil- 
christ V. Kansas City Rys. Co., 
254 S.W. 161—Gaty v. United Rys. 
Co., 261 S.W. 61—Maloney v. Unit¬ 
ed Rys. Co. of St. Louis, 237 S.W. 
609—Golden v. Onerem, App., 123 
S.W.2d 617—Corcoran v. Metropoli¬ 
tan Life Ins. Co., App., 93 S.W.2d 
1027—^Nance v. Lansdell, App-, 73 
S.W.2d 346-r-McPherson v. Premier 
Service Co., App., 38 S.W.2d 277— 
Oliver v. City of Vandalia, App., 
28 S.W.2d 1044—Smith v. Wilson, 
App., 296 S.W. 1036—Agee v. Mls¬ 
souri Pac. R. Co.. App., 288 S.W. 
992—Seeber v. City of Hannibal, 
App., 288 S.W. 974—Miller v. 
Fleming, App., 269 S.W. 139— 
Qrubb V. Kansas City Rys. Co., 
230 S.W. 675, 207 Mo.App. 16— 
Dorton v. Kansas City Rys. Co., 
224 S.W. 30, 204 Mo.App. 262— 
Baldwin v. Kansas City Rys. Co., 
App., 214 S.W. 274. 

N.C.—^Dempster v. Pite, 167 S.B. 33, 
203 N.C. 697. 

N.D.—Newton v. Gretter, 236 N.W. 
254, 60 N.D. 636. 

Okl.—Skelly Oil Co. v. Harrell, 103 
P.2d 88. 

Or.—Tarbrough v. Carlson, 202 P. 
789, 102 Or. 422. 

Tenn.—Gulf Reflnlng Co. v. Prazier, 
88 S.W.2d 285, 19 Tenn.App. 76. 
Tex.—Coleman Mut. Aid Ass’n v. 
Muse, Civ.App., 67 S.W.2d 893, eiv 
ror refused—Zurlch General Acci¬ 
dent & Liabillty Ins. Co. v. Kerr, 
Civ.App-, 64 S.W.2d 349, error re¬ 
fused—^Bling V. Stamford Mut. Life 
Ins. Ass’n, Civ.App., 8 S.W.2d 660, 
error refused. 

W.Va.—^Bama v. Gleason Coal & 
Coke Co., 98 S.E. 168, 83 W.Va. 216. 
22 C.J. p 674 note 71. 

Total and permanent disability see 
§ 534 b (3) supra. 

66. U.S.—U. S. V. Cannon, C.C.A 
Mass., 116 P.2d 567. 

BAn.—Thompson v. General Machine 
& Tool Co., 11 P.2d 685, 136 Kan. 
706. 

Okl.—Oklahoma Natural Gkis Corpo- 
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matters as liability to rectirrence,®^ and the chance 
of recovery of the person affected.57 A statement 
of a medical witness as to the probable resuit of a 
certain treatment also may be received.^^ 

Fonn of statement While absolute certainty of 
statement is not required in stating probabilities,^^ 
a mere conjecture or speculation of the medical wit¬ 
ness is not permitted,®® nor should he be allowed 
to state future apprehended conditions.®! 


§ 535 , --Mental Capacity or Condition 

A medical witness may state his opinion is to the 
mental capacity or condition of a person observed by 
him, or he may testify in response to hypothetica I ques- 
tions; but in stating his opinion the medical witness 
may not apply legal tests. 

A witness who is skillcd in medical matters, such 
as the average attending physician,62 is permitted 
to state an inference with respect to the mental ca¬ 
pacity or condition of a person observed by him.63 


ration v. Schwartz, 293 P. 1087, 
146 Okl. 250—Jones v. Sechtem, 
268 P. 201, 131 Okl. 165. 
or.—^Barron ▼. Duke, 250 P. 628, 120 
Or. 181. 

Pa.—^Harmon v. B!noll, 195 A.' 4'48, 
129 Pa.Super. 390. 

Tex.—Cohen v. Hili, Civ.App., 286 
S.W. 661. 

22 C.J. p 676 note 72. 

Speed of recovery 
In an actlon for personal Injuries 
sustained by a negro sixty years 
old, a medical witness could testify 
that a young negro would recover 
much more Quickly from an Injury 
than au old negro man of sixty.— 
Woodward Iron Co. v. Thompson, 96 
So. 270, 209 Ala.'63. 

56ri B,.I.—^EHlis v. Bhode Island Co., 
67 A- 428. 

22 C.J. P 675 note 73. 

57. Mich.—^Pearce v. Rodell, 276 N. 

W. 883, 283 Mich. 19. 

22 C.J. P 675 note 74. 

68. Conn.—Green v. Stone, 176 A. 
128, 119 Conn. 300. 

Md.—Schiller v. Baltimore & O. R. 

Co., 112 A. 272, 137 Md. 235. 

Mich.—^Van Der Bie v. Kools, 260 
N.W. 268, 264 Mich 468. 

N.H.—^Douzanis v. Boston & Malne 
Transp. Co., 7 A2d 893. 

22 C.J. p 676 note 75. 

59. Or.—^Barron v. Duke, 260 P. 628, 
120 Or. 181. 

22 C.J. p 676 note 76. 

Belative certainty Bnfflclent 
Wash.—Crock v. Magnolla Mllling 
Co., 266 P. 727, 147 Wash. .68‘9. 
eOw 111.—Stevens v. Illinois Cent. R. 
Co., 137 N.E. 869, 306 111. 370-0'- 
Donnell v. Snyder, 231 111.App. 681. | 
lowa.—^Kime v. Owens, 182 N.W. 398, 
191' lowa 323. 

Md.—^Mt. Royal Cab Co. v. Dolan, 
171 A. 864, 166 Md. 681. 

N.H.—^Emerson v. Twin State Gas 
& Electric Co., 174 A. 779, 87 N. 
H. 108—^Bmshaw v. Roberge, 170 
A. 7, 86 N.H. 461. 

Or.—^Barron v. Duke, 260 P. 628, 120 
Or. 181. 

Wash.—Crock v. Magnolia Milllng 
Co., 266 P. 727, 147 Wash. 689. , 
W.Va.—Graves v. Katzen, 164 S.E. 

798, 112 W.Va. 467. 

22 G.J. p .675 note 77. • 

PossXblllty 

Bxpert testimony of future con- 


sequence of subsistlng injury as 
evidence of prospective damages 
must be in terms of the certain or 
probable and not of the possible.— 
Calder v. Levi, 177 A. 392, 168 Md. 
260, 97 AD.R. 880. 

Beasonable certainty required 
Mo.—Mahany v. Kansas City Rys. 

Co., 228 S.W. 821, 286 Mo. 601. 
Ohio.—^Leopold v. Williams, 8 N.E. 
2d 476, 64 Ohio App. 640. 

61, 111.—Stevens v. Illinois Cent. R. 
Co., 137 N.B. 859, 806 111. 370. 

22 C.J. p 675 note 78. 

Bvldence held admissible 

(1) Statement that it would be 
hazardous guess to say how long 
nervous condition would persist.— 
Cohen v. Hili, Tex.Civ.App., 286 S. 
W. 661. 

(2) Testimony that, if broken 
again, bone would not bc'as likoly 
to heal as normal bono.—^Ramsdell 
V. John B. Varick Co.,' 170 A. 12, 86 
N.H 457. 

62. Cal.—^Horowitz v, Sacks, 265 P. 
281, 89 Cal.App. 336. 

lowa,—In re Cooper's Estate, 206 N. 

W. 95, 200 lowa 1180. 

Me.—^Appeal of Martin, 179 A. 655, 
133 Me. '422. 

Md.—Mangione v. Sncad, 105 A. 329, 
173 Md. 33—Mead v. GUbort, 186 
A. 668, 170 Md. 592—Davidove v. 
Duvall, 163 A 417, 160 Md. 345— 
Pennsylvania R. Co. v. Simmons, 
160 A. 263, 159 Md. 114—Johnston 
V. Schmidt, 149 A 283, 158. Md. 
666—Love v, Lovo, 148 A. 814, 168 
, Md. 481. 

Mass.—Murphy v. Donovan, 3 N.E. 
2d 734, 295 Maas. ni—NelU v. 
Brackett, 136 N.E. 690, 241 Mass, 
634. 

Mich.—In re Walkey,' 229 N.W. 486, 
249 Mich. 653—^Henderaon v. Hen- 
derson, 172 N.W, 623, 206 Mich, 36. 
Mo.—^Fielda V. Luck, 44 S,W.2d 18. 
N.C.—Winborne v. Lloyd, 183 S.E. 
766, 209 N.C. 483. 

S.D.—Petzer v. Aberdeen Clinlc, 204 
N.W. 364, 48 S.D. 308, 39 A.L.R. 
1423. 

22 ai. p 668 note 72. 

Qualifleations of expert witnesses 
testifylng as to mental capacity or 
condition see infra § 637 b. 

63. IT.S.—S. V. Cannon, C.C.A. 

Mass., 116 F.2d 667. 

Ala.—^Rhodes v.’ State, 168 So. 869, 
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871, 232 Ala. 509, citins Ooipng 
Juris—Parke v. Donnard, 118 So. 
396, 218 Ala. 209—Ihitson v. Bat- 
son, 117 So. 10, 217 Ala. 450— 
Vaughn v. Vaughn, 116 So, 427, 
217 Ala. 364. 

Ark.—Missouri Pnc. Transp. Co. v. 
Sacker, 138 S.W.2d 371, 200 Ark. 
92. 

111.—Loideck v. City of Chioago, 248 
Ill.App. 545. 

Ky.—Joflorson Standard Difo In.<^. 
Co. v. Chook’s Adm'r, 80 S.W.2d 
618, 258 Ky. 621—DoMs«‘nbaoh v. 
Roidhnr's Ex'x, .63 S.W.2d 731, 245 
Ky. 449. 

Md.—MitcholI V. Slye, 111 A. 814, 
137 Md. SO—Strulh v. Di‘ckt*r, 59 
A. 727, 100 Md. 36vS. 

IVtas».—Jonkin.s v. Weston, 86 N.E. 
055, 200 Mass. 488. 

Mich.—In re I.<PWantIowMki’s Estate, 
210 N.W. 314, 23« Mu*h. 13«—In 
rt* Moxf>n’.s lOstate, 207 N.W. 924, 
234 Mich. 170. 

Mo.—Gott V. D<*nni.s, 2i6 S.W. 218, 
296 Mo. 6«—lloatdk v, K;in<<iis City 
Rys. Co„ App.. 22S S.W. ,620. 

N.IT. — Olgiali V. New Knglaml Box 
Co.. 117 A. 735, 80 N.ll. 399. 

N..T.—Orant v. Stanih-r, 59 A. 89«, 
68 N.J.Eq. 555. 

N.Y.—In re Will, 27S N.V.S. 

929, 244 App.Oiv. 756—P«*opl»* «*x 
rcl. Romano v. Thnycr, 2*2 N.V. 
S, 289, 229 App.I)u-. 6V7. f<»Howcd 
in iVoplo cx r»‘l. Ouiscppi v. 
Thaycr, 242 N.y.S. 293, 229 App, 
Dlv. 820. 

N.C.—Yatoa v. Thomasvillc Ohalr 
Oo„ 380 S.K 5«0, 211 S.<\ 200. 

Or.—R(*itl v. YcUow <’o., 279 T». 

635, 131 Or. 27, 67 A.r..U. 1. 

S.C.—Thompson v. Bass, 16« S.E. 
34C, 167 S.r. 345. 

Tenn.—Car ter v. Kelst^y Whc(*l Co., 
77 S.W.2cl 449, 168 Tenn. 262. Cit- 
ing OorpUB Juris. 

Tex.—Cardinal v. Cardinal. Civ.App.. 
131 S.W,2d 1005, error dl»miss»*d 
—Orice v. llcrrick H.ardwarc Co.. 
Civ.App., 224 S.W. 533—nejKsley v. 
Fau.st, Civ.App., 217 S.W. 179. 

Va.—MeComb v. Parrow, 104 S.K. 
812, 128 Va. 455. 

Wash.—^raitlen v. Haztfn, 113 P.2d 
1008. 

22 C.J. p $68 noto 73—46 C.J. p 3306 
note 81 [bj. 

esorptui Juri» oited In a case in- 
volving a criminal proHCcuUun.— 
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It is also very usual practice to receive the judg:- 
ments of medical experts, based on hypothetical 
questions, on this subject.®^ 

A medical witness may state his diagnosis of a 
mental condition,®^ and the probable effect of cer- 
tain occurrences in creating or developing such con- 
ditions,®® or explain the distinctive peculiarities of 
a mind suffering from an insane delusion,®^ the 
symptoms of dementia,6^ or the effect of the ex- 


cessive use of alcohol on the brain and neiVous sys- 
tem.®9 The range of a probable witness is lai^ely 
determined by the nature of the mental malady in- 
volved, as related to the experience and capacity of 
the proposed witness.^o 

Fonn of statement. It is permissible for a quali- 
fied witness to state whether a person was insane at 
a certain time,'^^ and it has even been held that the 
question to the witness should be so framed as.to 


state V. McCann, Mo., 47 S.W.2d 96, 

100 . 

Ezpert In mental dlseases 

Elxpert in mental diseases, who 
had known and consulted with tes¬ 
tatrix, was competent to express 
opmion as to her sanity.—Tucker 
V. Houston, 112 So. S60, 216 Ala. 43. 
Fartlcnlar statements "by witness 

(1) Expert may express opinion 
as to effect of drugs on human 
mind. 

Md.—Blinder v. Monagrhan, 188 A. 

31, 36, 171 Md. 77, citing: Corpus 

Juris—Lyon v. Townsend, 91 A. 

704, 124 Md. 163. 

Nev.—Efflnger v. EflSlnger, 239 P. 801, 

48 Nev. 205. 

(2) A physician has heen held 
competent to state an Inference that 
a person was mentally depressed.— 
Burns v. Brier, 90 N.E. 399, 204 
Mass. 195. 

(3) A physician may state that a 
person suffering from Brlght*s dls- 
ease, probably in the last stages, 
was more susceptible to influence 
and suggestion than one in normal 
condition.^In re Hillman’s Estate, 
185 N.W. 684, 217 Mich. 142. 

■ (4) Superintendent of‘ hospltal for 
insane who had patient in charge 
long enough to form opinion of pa¬ 
tientes sanky and nature and ex- 
tent of his disability, may state 
that, on patienfs , discharge from 
hospltal, patient was stili suffering 
from dementia .praecox.—Lemarr v. 
Metropolitan Life Ins. Co., Tenn. 
App., 143 S.W.2d 891. 

Subjects for medloal opinion 

(1) Testimony that plaintlff suihg 
physician for indecent assault was 
neurasthenic and in passing out of 
faint would probably have hallucina- 
tions is subject for medical opinion. 
—Lester v. Gay, 117 So. 211, 217 Ala. 
586, 69 A.L.R. 1661. 

(2) In a will contest, the exclu- 
sion of expert testimony that dls- 
crimination in favor of Illegitimate 
children against blood relatives of 
the testator would classify the tes¬ 
tator as of erratic or disordered 
hiind was not error, since this was 
not ^ pToper matter for expert testi¬ 
mony.—Johnson v, Johnson, 91 So. 
260, 206 Ala. 523. 

64w U.S.—^Pricke v. General Acci- j 


dent. Pire & Life Assur. Corpora¬ 
tion, C.C.AMO., 69 F.2d 663, cer¬ 
tiorari denied 63 S.Ct. 221, 287 U. 
S. 662, 77 L.Ed. 571. 

Ala.—^Batson v. Batson, 117 So. 10, 
217 Ala. 450. 

Cal.—In re Perkins' Estate, 235 P. 
46, 196 Cal. 699—In re Russeirs 
Estate. 210 P. 249, 189 Cal. 769. 
Md.—Johnston v. Schmidt, 149 A. 
283, 158 Md. 656. 

Mass.—Lockhart v. Ferguson, 137 
N.E. 356, 243 Mass. 226. 

Mich.—Kempsey v. McGinniss, 21 
Mich. 123. 

Minn.—In re Weber^s Estate, 204 N. 

W. 52, 163 Minn. 389. 

Mo.—Rankin v. Rankin, 61 Mo. 295. 
N.BL—^Boardman v. Woodman, ‘47 N. 
H. 120. 

N.J.—Ih re Andrews' Will, 33 N.J. 
Ed. 614. 

N.Y.—Ivi^on V. Ivison, 80 N.T.S. 
1011, 80 App.Div. 699—^In re Law- 
rence's Will, 62 N.T.S. 673, ‘48 App. 
Dtv. 83, afflrming 59 N.T.S. 174, 
27 Misc. 473, 1 Mills 106—In re 
Seagrisfs Will, 37 N.T.S. 496, 1 
App.Div, 616, affirmed 48 N.B. 
1107, 163 N.T. 682—In re Lyddy’s 
Will, 6 N.T.S. 636, 2 Silv.Sup. 223, 
63 Hun 629, afflrming 4 N.T.S. 468, 
—^In re Connor's Will, 61 N.T.S. 
910, 29 Misc. 391, 1 Mills. 301— 
In re Kiedaisch’s Will, 13 N.T.S. 
265, 2 Conn.Surr. 438. 

Ohio.—Brown v. Jacoby, 9 N.E.2d 
693, 65 Ohio App. 260. 

22 C.J. p 668 note 76. 

65. Ala.—Batson v. Batson, 117 So. 

10, 217 Ala. 450. * ‘ 

N.C.—Graham v. Sandhlll Power Cd., 
127 S.E.'429, 189 N.C. 381. 

22 C.J. p 669 note 77. 

66. U.S.—^U. S. V. Cannon, C.C.A. 
Mass., 116 P.2d 667. 

Md.—Mead v, Gilbert, 186 A. 668, 
170 Md. 592. 

Mo.—Schoenherr ' v. Stoughton, 78 
S.W.2d 84, 336 Mo. 290. 

22 C.J. p 669 note 78. 

67. Conn.—Bishop v. Copp, 114 A 
682, 96 Conn. 671. 

Ind.—Swygart v. Wlllard, 76 N.E. 
766, 166 Ind. 25. 

6& Ind.—Swygart v. Willard, 76 N. 
E. 755, 166 Ind. 25. 

Senile dementia 

In will contest proceedings it was 
error to exclude testimony by an 
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expert witness that the marked de- 
terioration in the handwriting of 
testator during the last few years 
of his life was an indication of se¬ 
nile dementia.—^Adams v. Adams, 
Civ.App., 263 S.W. 606, error dis- 
missed 278 S.W. 1114, 114 Tex. 682. 

69. Ind.—Swygart v. Willard, 76 N. 
E. 766, 166 Ind. 25. 

Neb.—^In re Crosby's Estate, 263 N. 
W. 652, 126 Neb. 609. 

However, it has been stated that 
the effect of intoxication on testa- 
tor’s capacity depends on common 
observation and facts of particular 
case and is not auestion for experts. 
Payne v. Chance, Tex.Civ.App., 4 S. 
W.2d 328. 

70. Vt.—^Pairchild v. Bascomb, 36 
Vt. 398. 

22 C.J. p 669 note 82. 

Bemoteness 

Where employee^s mental 'condi- 
tion was at issue as bearing on his 
assumpti On of risk, the question 
whether medical opinion evidence 
given after an examination four- 
teen months subsdquently to em- 
ployee’s accident was too remote 
was within the determination of the 
trial court.—Olgiati v. New England 
Box Co., 117 A 736, 80 NH. 399. 

71. Ala.—^Parke v. Dennard, 118 So. 

396, 218 Ala. 209. . 

Ky.—^Fidelity Mut. Life Ins. Co. v. 

Cochran, 219 S.W. 172, 187 Ky. 430 
R.I.—Rynn v. Rynn, 181 A. 289, 65 
R.I. 310. 

Va.—^Nugent v.. Nugent, 159 S.E. 186, 
166 Va. 763—McComb v. Farrow, 
104 S.E. 812, 128 Va. 466. 

22 C.J. p 669 note 83. 

Meutal de^eucy 

In action on war risk policy, ex- 
cluding physician's testimony that, If 
insured was one-eighth mentally de¬ 
ficient when admitted to hospital 
Iwelve days after enterlng mllltary 
Service and remained so until dls- 
charged shorlly thereafter, it must 
have existed for yeaM, was error.— 
U. S. V. Kaniinsky, C.C.A.Ga, 64 F. 
2d 735. ' ' ■ 

HaudwrttlxLg as te«t of sanity 

It is not eripor to permit an expert 
witness to testity whether the hand- 
writing of a person is a satisfactory 
test of his sanity or Insanity.—^Ent- 
wistle V. Meikle, 54 N.E. 217, 180 HL 
9. 
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require him to state the degree of the person’s in- f show by expert testimony that a drug addict was 
telligence or incapacity in the best way he can.'^^ not credible as a witness.®* 

A nurse of long experience may state, in compari- other hand, a doctor may give an opin- 

son with other persons with whom she came in con- respecting the testatores ability to comprehend 
tact professionally, her opinion of the mental capac- t^ose concrete facts, the understanding of which 
ity and strength of a certain person.73 ^ requisite to the execution of a will and, 

It is usually considered that the medical witness where the witness was not apparently attempting to 

cannot apply legal tests,*^^ and state whether a person usurp the functions of court or jury, but was mere- 
was capableofmakingacontract,75 deed,76 or will,77 ly stating, in his own way, an opinion as to mental 
Of capable of resisting undue influence,^» of trans- condition, a medical witness has been allowed to 
acting business,79 of understanding and appreciat- state that a person was or was not capable of mak- 
ing the nature and consequences of his acts,80 or ing a contractas or will,»® of comprehending his 
of taking care of himself and his affairs;»! nor may moral obligations»^ or his matrimonial duties,»» or 
the medical witness state whether a person was a whether the person observed had the usual and or- 
competent witness,»» although it is competent to dinary capacity for the transaction of business.»» 


72. Vt—^Falrcliild v. Baacomb, 36 
Vt 898. 

73. Ark.—Sloan v. Newman, 266 S. 
W. 257, 166 Ark. 269. 

74. Cal.—^In re Sexton’s Estate, 251 
P. 778, 199 Cal. 759. 

Tex,—^Jones v. Selman, Civ.App., 109 
S.W.2d 1003, error dismlssed. 

22 C.J. p 669 note 85. 

'‘Tmsonn.diLeBS of mlnd” 

N.H.—^Harvey v. Provandle, 141 A. 
136, 83 N.H. 236. 

Gbaxiffe of piupose at death aa show- 
Insr obange In Intelleot 
A questlon wbether an unexplaln- 
ed change of a lifelong purpose by 
a testator on his deathbed Indicates 
any change In intellect Is not one 
for the opinions of experts.—Stock- 
ton V. Thom, 39 N.W. 148, 39 Minn. 
204. 

75. Cal.—Coyne v. Pacific Mut. Life 
Ins. Co. of Californla, 47 P.2d 
1079, 8 Cal,App.2d 104. 

Ga.—Holland v. Hili, 111 S.E. 71, 28 
6a.App. 337. 

Kan.—^Brown t. Brown, 162 P. 646, 
96 Elan. 510. 

76. Md.—Mead v. Gilbert, 186 A, 
668. 170 Md. 592. 

Tex.—Jaokson v. Watson, Coni.App., 
10 S.W.2d 977, reversing Watson 
V. Jackson, Civ.App., 294 S.W. 328 
—^Harrison v. Davis, Civ.App., 58 
S.W.2d 1026, error dismlssed,— 
Cardinal v. Cardinal, Civ.App., 131 
S.W.2d 1006, error dismlssed. 

22 C.J. p 669 note 87. 

Matters of oommon knowledge 
In actlon for Injuries Involvlng 
valldity of release, physlclan's opin¬ 
ion tKat plalntlff was not in any 
condition to execute valld deed or 
contract, based partly on facts that 
plalntlff was dazed, shocked, and 
sufferlng great pain. which were 
wlthln field of common knowledge, 
should have been excluded.—^Blinder 
V. Monaghan, 188 A. 31, 171 Md. 77. 

77. Ala.—Camp v. Dobson, 162 So. 
38, 228 Ala. 32—^Daggett v, Boom- 


er, 99 So. 181, 210 Ala. 673—Dersis 
V. Dersls, 98 So. 27, 210 Ala. 308. 
Cal.—In re Sexton's Estate, 261 P. 
778, 199 Cal. 769. 

Ga.—^Morgan v. Bell, 5 S.E.2d 897, 
189 Ga. 432—Smoot v. Alexander, 
3 S.E.2d 593, 188 Ga. 203. 

Mlch.—^In re Ferguson's Estate, 216 
N.W. 61, 239 Mlch. 616. 

Mo.—^Baptlste v. Boatmen's Nat. 
Bank of St. Louis, 148 S.W.2d 743, 
744, clting Ck>rpiui Jiixls—Pields v. 
Luck, 44 S.W.2d 18. 

Or.—^McCracken v. McCracken, 219 
P. 196, 109 Or. 83. 

R.I.—Kynn v. Rynn, 181 A. 289, 65 

R. I. 310. 

Tex.—Cardinal v. Cardinal, Civ.App., 
131 S.W.2d 1005, error dismlssed. 
22 C.J. p 669 note 88. 

7a Tex.—Jones v. Selman, Civ. 
App., 109 S.W.2d 1003, error dis¬ 
mlssed. 

79. 111,—Higgins v. Chicago Title 
& Trust Co., 148 N.H. 482, 312 111. 
11 . 

Tex.—Curtis v. Adams, Civ.App,, 276 

S. W, 206—Stewart v, Miller, Clv, 
App., 271 S.W. 311—Grlce v. Her- 
rick Hardware Co., Civ.App., 224 
S.W, 533—^Williams v. Livingston, 
113 S.W. 786, 52 Tex.Civ.App. 275. 

Bvidenoe beaxing on ability to trans- 
aot bnslnesa 

(1) In personal In jury action by 
incompetent, who had signed release 
alleged to have been fraudulently 
procured, exclusion of physician^s 
testimony whether there was any- 
thing in order of plalntitTs commit- 
ment mdicatlng case was other than 
alcohollc case, ollered to show that 
commitment as insane person did 
not necessarlly mean plalntlff was 
Incompetent to transact business 
was not error, since question was 
one of law.—^Dingman v. J, B. 
Prench Co„ 39 P.2d 826, 3 Cal.App. 
2d 612. 

(2) On issue as to capacity of de¬ 
fendant to attend to business, there 
was no error in excluding testimony 
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of physician that, knowlng of de- 
fendanfs sickness and confinement 
to bed, and that she was being 
dragged about the house In a chalr, 
he would not want her to attend to 
any business for him.—Brazell v. 
Hearn, 127 S.E. 479, 33 Ga.App. 490. 

80. Tex.—^Wright v. Matthews, Civ. 
App., 130 S.W.2d 413, error dis¬ 
mlssed, judgment correct. 

81. N.T.—In re Rush, 63 N.Y.S. 681. 

82 . Ala.—Blrmlngham News Co. v. 
Payne, 162 So. 116, 230 Ala. 624. 

83. Nev.—Bfflnger v. Efflnger, 239 
P. 801, 48 Nev. 205. 

84. Cal.—In re Russeirs Estate, 210 
P. 249, 189 Cal. 769. 

Neb.—In re Crosby'8 Estate, 253 N. 

W. 662, 126 Neb. 609. 

Ohio.—Brown v. Jacoby, 9 N.B.2d 
693, 65 Ohio App. 250. 

R. I.—Rynn v. Rynn, 181 A. 289, 55 

R. I. 310. 

Tex.—^Adams v. Adams, Civ.App., 
253 S.W. 606, error dismlssed 278 

S. W. 1114, 114 Tex. 582. 

85. Tex.—Smlth v. Ouerre, Clv. 
App., 176 S.W. 1093. 

22 C.J. p 669 note 91. 

86. Md.—Donnelly v, Eonnclly, 143 
A. 648, 156 Md. 81. 

N.Y.—In re Klng's Will, 172 N.Y.S. 
869. 

22 C.J. p 669 note 92. 

87. Mlch,—Rivard v, Rivard, 66 N. 
W. 681, 109 Mich, 98, $3 Am.S.R. 
566. 

Mont—State v. Peel, 59 P. 169, 23 
Mont. 368, 76 Am.S.R. 629. 

88. Statement by attendiag pbjrsL 
olan 

Me.—St George v. Blddeford, 76 Me, 
593. 

89. Mass.—Murphy v. Donovan, 3 
N.B.2d 734, 295 Mass, 311. 

Neb.—In re Crosby'8 Estate, 263 N. 
W. 652, 126 Neb, 509. 

S. C.—Thompson v. Bass, 166 S.B, 
346, 167 S.C. 346. 
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§ S36. -Basis of Inference or Judgment 

A medical expert may base his opinfon on his own 
observatlon of the facts, on facts whfch tho evidence 
tends to establlsh, or both, and a medical observer shouid 
be gulded entirely by his professionai training and ex- 
perience. 

Va.—^Nugent v. Nugent, 159 S.B3. 186, 

156 Va. 763. 

22 C.J. p 669 note 95. 

TTnfleratandlng nature and effect 'Of 
aots 

Testlmony of physician that gran- 
tor had sufficient capacity to under- 
stand the nature and efCect of his 
actlons in transactmg a husiness 
matter was properly admitted.— 

Kincheloe v. Kincheloe, Tex.Civ. 

App., 162 S.W.2d 
Miller, Tex.Civ.App., 

90b Ala.—^Mutual Life Ins. Co. of 
New York v. Mankin, 138 So. 265, 

223 Ala. 679—^Benefit Ass*n of Ry. 

Employees v. Armbruster, 116 So. 

164, 217 Ala. 282. 

Ga.—^Plncher v. Da vis, 108 S.E. 905, 

27 Ga-App. 494. 

IIL—Hallls V. Stover Co., 276 111. 

App. 44—^Metz v. Tellow Cab Co., 

248 I11.APP. 609—Reitz V. Tellow 
Cab Co., 248 IlLApp. 287. 

Ind,—Illinois Steel Co. v. Fuller, 23 
N.E.2d 259, 216 Ind. 180. 

Kan.—Seymour v. Kelso, 16 P.2d 
958. 136 Kan. 543. 

Ky.—^Agsten v. Brown-Williamson 
Tobacco Corporation, 113 S,W.2d 
829, 272 Ky. 20—^Eguitable Life 
Assur. Soc. of U. S. v. Kazee, 79 
S.W.2d 208, 267 Ky. 803—iEtna 
Life Ins. Co. v. McCullagh, 241 S. 

W. 836, 196 Ky. 136. 

Md.—^Langenfelder v. Thompson, 20 
A.2d 491—Salisbury Coca Cola 
Bottling Co. V. Lowe, 4 A.2d 440, 

176 Md. 230—^Ericsson Line v. 

Hawkins, 198 A. 429, 174 Md. 223 
—Ausherman v. Frlsch, 163 A. 

862, 164 Md. 78. 

Mass.—^Perangelo*s Case, 177 N.B. 

892, 297 Mass. 59. 

Mich.—^Deiter v. Escanaba Paper 
Co.. 286 N.W. 797, 289 Mich. 478— 

Steele v. Stahelln, 207 N.W. 822, 

234 Mich. 307. 

Mlnn.—^Piche v. Halvorson, 272 N.W. 

691, 199 Minn. 626—^Paulos v. 

Koelsch, 263 N.W. 913, 196 Mlnn. 

603—^Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493, 

166 Minn. 67, 28 A.L.R. 357. 

Mo.—Oesterle v. Kroger Grocery & 

Baklng Co., 141 S.W.2d 780—Cor- 
bett V. Terminal R. Ass*n of St. 

Louis, 82 S.W.2d 97, 836 Mo. 972— 

Schoenherr v. Stoughton, 78 S.W. 

2d 84, 336 Mo. 290—Smarr v. 

Smarr, 6 S.W.2d 860, 319 Mo. 1163 

_^Phares v. Century Electric Co., 

App., 131 S.W.2d 879—Prince v. 

Metropolitan Life Ins. Co., App., 

129 SW.2d 6—Golden v. Onerem, 

App., 123 S.W.2d 617 —Blair v. 

Acacia Mut. Life Ins. Co., App., 


A medical expert may base an opinion on his own 
observation of the facts^^^ on an asstimed state of 
facts which the evidence tends to establish,®^ on 
competent evidence in the case,®^ or partly on facts 
within his own personal knowledge and partly on 

rells, 146 S.W.2d 704, 201 Ark. 
748. 

^al.—Nielsen v. Industria! Accident 
Commission, 29 P.2d 862, 220 Cal. 
118, modlfied on other grounds 30 
P.2d 996. 

Ga.—^Fincher v. Davis, 108 S.B. 905, 
27 Ga.App. 494. 

Iowa—McDonald v. Robinson, 224 
N.W. 820, 207 lowa 1293, 62 A.L.R. 
1419, followed in McDonald v. 
Padzensky, 224 N.W. 824—Youn- 
kin V. Yetter, 181 N.W. 793, 192 
lowa 279. 

Ky.—Greer v. Richards’ Adm'r, 116 
S.W.2d 668, 273 Ky. 91—^Agsten v. 
Brown-Williamson Tobacco Corpo¬ 
ration, 113 S.W.2d 829, 272 Ky. 20. 
Md.—^Langenfelder v. Thompson, 20 
A.2d 491. 

Mass.—^Miller v. Boston & M. R. R., 
134 N.E. 368, 240 Mass. 461. 

Mo.—Gillick V. Pruin-Colnon Const. 
Co., 66 S.W.2d 927, 834 Mo. 136— 
De Donato v. Wells, 41 S.W.2d 184, 
328 Mo. 448, 82 A.L.R. 1331— 

Smarr v. Smarr, 6 S.W.2d 860, 319 
Mo. 1163—^Bollinger v. Curtis & 
Co. Mfg. Co., 249 S.W. 907—Prince 

V. Metropolitan Life Ins. Co., App., 
129 S.W.2d 6—^Kelly v. Kansas 
City Building & Loan Ass*n, 81 S. 

W. 2d 440, 229 Mo.App. 686. 

Mont—^Nicholson v. Roundup Coal 

Mining Co., 257 P. 270, 79 Mont. 
368. 

Neb.—Kennedy v. Woods, 267 N.W. 
390, 131 Neb. 217. 

N.J.—^Birtwistle v. Public Service 
Ry. Co., 112 A. 193, 94 N.J.Law 
407. 

Okl.—^Rogers v. Sells, 61 P.2d 1018, 
178 Okl. 103—^De Camp v. Comer- 
ford, 272 P. 476, 184 Okl. 145. 

Pa—^Howarth v. Adams Express Co., 
112 A. 636, 269 Pa 280. 

Tex.—Southern Underwriters v. 
Blair, Civ.App., 144 S.W.2d 641— 
Southern Underwriters v. Hoopes, 
Civ.App., 120 S.W.2d 924, error 
dismissed—^Wininger v. Security 
Mut. Casualty Co., Clv.App., 120 S. 
W.2d 614. 

Va—^Lawson v. Darter, 160 S.B. 74, 
157 Va 284. 

92. U.S.—Travelers' Ins. Co. of 
Hartford, Conn. v. Person, C.C.A. 
Neb., 68 P.2d 210. 

Ark.—Safeway Stores v. Ingram, 61 
S.W.2d 986. 186 Ark. 1176. 

Ky.—^Bauitable Life Assur. Soc. of 
U. S. V. McDonald, 87 S.W.2d 123, 
261 Ky. 148. 

Md.—Johnston v. Schmidt, 149 A, 283, 
168 Md. 666. 

Mo.—Oesterle v. Kroger Grocery & 
Baklng Co., 141 S.W.2d 780—De 


861—Stewart v. 
271 S.W. 311. 


121 S.W.2d 193—^Rose v. National 
Lead Co., App., 94 S.W.2d 1047— 
Kelly V. Kansas City Building & 
Loan Ass’n, 81 S.W.2d 440. 229 Mo 
App. 686—^Porter v. Bguitable Life 
Assur. Soc. of U. S., App., 71 S. 
W.2d 766—Mueller v. St. Louis 
Public Service Co., App., 44 S.W. 
2d 876—Gallagher v. S. Z. Schutte 
Lumber Co., App., 273 S.W. 213— 
Miller V. Fleming, App., 269 S.W. 
139—Adolf V. Brown, 265 S.W. 947, 
213 Mo.App. 406. 

Mont.—Irion v. Hyde. 105 P.2d 666, 
110 Mont. 670. 

Neb.—^Kennedy v. Woods, 267 N.W. 
390, 131 Neb. 217—Watkins v. 

Brunswick Restaurant, 242 N.W. 
439, 123 Neb. 212. 

N.J.—^hmielowicz v. Prudential Ins. 
Co. of America H A.2d 741, 124 N. 
J.Law 317, afflrmed 15 A.2d 769, 
126 N.J.Law 271. 

N.C.—Williams v. Charles Stores 
Co., 184 S.B. 496, 209 N.C. 591. 
Okl.—Skelly Oil Co. v. Harrell, 103 
P.2d 88, 187 Okl. 412. 

Or.—^Helder v. Barendrick, 39 P.2d 
967, 149 Or. 220. 

Pa.—Roberts v. Pitt Pub. Co., 198 A. 
668, 330 Pa 44—^McMinis v. Phila¬ 
delphia Rapld Transit Co., 136 A. 
722, 288 Pa 377—^Harmon v. Knoll, 
195 A, 448, 129 PaSuper. 390— 
Slater v. Tri-Clty Freight Line, 
28 DeLCo. 84—^Naparava v. Glen 
Alden Coal Co., 32 Luz.Leg.Reg. 
437. 

Tenn.—Gulf Reflning Co. v. FTazier, 
15 Tenn.App. 662. 

Tex.—Southern Underwriters v. 
Blair, Civ.App., 144 S.W.2d 641— 
Federal Underwriters Exchange v. 
Carroll, Civ.App., 130 S.W.2d 1101 
—^Wininger v. Security Mut. Cas¬ 
ualty Co., Civ.App., 120 S.W.2d 
614 —State Life Ins. Co. v. Bames, 
Civ.App., 68 S.W.2d 189, error dis¬ 
missed. 

Basis of judgment of experts see su¬ 
pra § 521. 

Testlmoxiy of defendanfs phsrsi- 
riau. who exaxniued plalutiff without 
objection in absence of her physi¬ 
cian and attomey, is not incompe- 
tent.—Grimes v. Thompson, 289 S.W. 
290, 217 Ky. 389. 

91. U.S.—^Peters v. Mutual Life Ins. 
Co. of New York, D.C.Pa, 26 F. 
Supp. 60, affirmed, C.C.A., 107 F. 
2d 9, certiorari denied 60 S.Ct 582, 
309 U.S. 663, 84 L.Ed. 1010. 
Ala—Benefit Ass*n of Ry. Em¬ 
ployees V. Armbruster, 116 So. 164, 
217 Ala 282. 

Ark.— Missouri Pac. R. Co. v. Sor- 

255 
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facts shown by the testimony of others;®^ but he 
should not base his opinion on facts that are not 
proved^^ or on ^ssumptions of his own.^^ 

A medical observer should be guided entirely by 
his professional training and experience in dealing 
with the observed phenomena,®® and adequate op- 
portunities for observation must appear where the 
witness testifies as an observer rather than as an 


expert. stating a judgment on h^^-pothetical facts.9? 
A medical observer must base his opinion on ob¬ 
jecti ve rather than subjective symptoms,®^ but a 
medical expert should consider all of the facts stat- 
ed in the hypothetical question, although thcy in¬ 
clude subjective symptoms.^9 

A medical observer cannot use as facts in giv- 
ing his inference the statcments of others,! al- 


Donato v. Wells, 41 S.W.2d 184, 
328 Mo. 448, 82 A.L.R. 1331--Sma.rr 
V. Smarr, 6 S.W.2d 860, 319 Mo. 
1163. 

Pa.—Gyulai v, Prudential Ins. Co. of 
America, 4 A.2d 824, 135 Pa.Super. 
73. 

Questions “upou the evidence” see 
Infra § 554. 

93. TJ.S.—U. S. V. Cannon, C.C.A. 
Mass., 116 F.2d 567. 

D.C.—^U. S. V. Woltman, 67 R2d 418, 
61 APP.D.C. 62. 

Minn.—^Mllliren v. Pederal Life Ins. 

Co.. 242 N.W. 646, 186 Minn. 115. 
Mo.—Oesterle v. Kroger Grocery & 
Baklng Co., 141 S.W.2d 780—De 
Donato v. Wells, 41 S.W.2d 184, 328 
Mo. 448, 82 A.LR. 1331—Prlnce 
V. Metropolitan Life Ins. Co., App., 
129 S.W,2d 6—Kelly v. Kansas City 
Puilding & Loan Ass'n, .81 S.W.2d 
440, 229 Mo.App. 686. 
N.Y.-^hristastie v. Blmira Water, 
Light & R. Co., 196 N.Y.S. 166, 
202 App.Div. 270. 

R.I.—Conlon v. John Hancock Mut. 
Life Ins. Co., 183 A, 850, 56 R.I. 
88 . 

Tex.—Southern Underwrlters v. Blair, 
Civ.App., 144 S.W.2d 641—Texas 
Bmployers ,Ins^ Ass'n , v. Arnold, 
Civ.App., 106 S.W.2d ,686. 

22 C,J. p 640 note 37 [h]. 

94. U.S.—^Young v. Travelers’ Ins. 
Co., iC.C.A.Okl., 68 F.2d 83, revers- 
Ipg. D.C., 2 F.Supp. 624~TE<iuitable 
Life Assur. 'Soc. of IT. S. v. Sieg, 
C.C.A.Ohlo, 53 F.2d 318. 

Ky.—Williams v. Tarter. 161 S.W,2d 
783.. 

Md.—Mead v, Gilbert. 185 A. 668, 170 
Md. 592. 

Mo.—Oesterle v., Kroger Grocery & 
Bak|ng Co., 141 aw.2d 780. 

Mont.—Irion v. Hyde, 106 P.2d 666, 
110 Mont. 670. 

Pa.—llowarth v, Adams- Express Co., 
112 A. 636, 269 Pa. 280. 

7act8 ascertalned from persons out 
of oonrt 

^<^ere medical’ experfs testimony 
disclosed that his opinion as to cause 
of dcath was based In part on facts 
ascertalned from thlrd parties put of 
colirt, but such facts were estab- 
Ushed by other evidence, his opinion 
was properly recelved.—Pete v. Lam- 
pl, 185 N.W. 663, 160 Minn. 423. 
Bvldenoe held 8iifflplea.t 
MAss,—Krampr v. New York Life 


Ins. Co., 200 N,E. 390, 293 Mass. 
440. 

95. IT.S.—^Young y. Travelers* Ins. 
Co., C.C.A.Okl^, 68 F.2d 83, revers- 
ing, D.C., 2. F.Supp. 624. 

Testimony held not objectlonable 
Mo.—Stelmach v. Saul, App., 60 S.W. 
2d 721. 

96. N.D.—Hintz V. Wagner, 140 N. 
W. 729, 25 N.D. 110. 

22 C.J. p 669 note. 96. 

Oplnloiu held admlsslble 
111.—Sckachner v. Employers' Liabil- 
ity Assur. Corporation, 268 111.App. 
‘503. 

N.C.—^Williams v. Charles Stores Co., 
184 SE. 496, 209 N.C. 591. 

97. lowa.—In re Cobper's Estate, 206 
N.W. 95, 200 lowa 1180. 

Ky.—^Lawson’s Adm*r v. Branden- 
burg. 41 S.W.2d 201, 240 Ky. 68. 
Mo.—^Blair v. Acacia Mut. Llfo Ins. 
Co.. App., 121 S.W.2d 193, 190, cit- 
Ing CoTpns Juris. 

22 C.J, p 670 note 97, p 675 note 80 
Ca]., 

AvallablUty of flrst hand Informa¬ 
tion 

“First hand information, whon it 
is available, only is aocepted."—Sov- 
ereign Camp, W. O. W., v. Brock, 148 
So. 129, 131, 226 Ala. 679. 

Knowledge of circumstances 
Medical expert must know circum¬ 
stances and character of injury in 
order to give opinion as to whothiT 
condition he found resulted from It. 
—Texas Indemnity Ins.' Co. v. Wil- 
son, Tex.Civ.App., 281 S.W. 289, er¬ 
ror dismissed. 

Snrgeon, who dld not see oase, can¬ 
not testify as expert as to character 
of surgical work performed.—Cin¬ 
cinnati Tractlon Co. v. Gramont, 19 
Ohio App. 272. 

9a U.S.—Hardy-Burllnghom Mining 
Co. V. Baker, C.C.A,Ky., 10 F.2d 
277—Payne v. Daughorty, C,C.A. 
Neb., 283 F. 353. ’ 

111.—Madison Coal Corporation v. In- 
dustrial Commission, 160 N.B. 724, 
320 111. 65—Wells Bros, Const. Co. 

V. Industria! Commission, 137 N.E. 
791, 306 111. 191—Thomas v. Illinois 
Power & Light Corporation, 247 111, 
App. 378, 

Mich.—^DeVries v. Owens, 296 N.W. 
249, 296 Mich. 522. 

Tenn,—Mutual Life Ins. Co. of New 
York V. McDonald, App., 160 S.W. 
2d, 716, 720, citlng Oorpus Jtixis_ 
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Gulf Refinmg Co. v. Frazier, S.3 S. 
W.2d 285. 19 Tcnn..‘\pp. 76—Gulf 
Reflning Co. v. Fraaier, 15 Tonn. 
App. 662, 689, quoting Corpus Ju¬ 
ris. 

Tex.—Traders & General Ins. Co. 
V. Rhodabarger, Civ.App., 93 S.W. 
2d 1180, error di.<miissed. 

22 C.J. p 670 note 98. 

Objectlve symptoms and self-serving 
deolarations of patient 
Opinion evidence i.s admis.sible 
when based on objectlve .symptoms 
and examination of the patient In- 
dependent of what the patient may 
have lold witness, notwithstanding 
patient may have made self-serving 
declarations to the \vitne.ss. 

Mo.—Lach V. Buckner, 8$ S.W.2d 954, 
229 Mo.App. 1066. 

Ohio.—Communily Trnction Co. v. 
Wandtke, 167 N.B. 701, 32 Ohio 
App. 207. 

Tex.—Stayton v. Contrera.s, Civ.App., 
150 S.\V.2d 342, errt>r df.^mmsed, 
juflgnnmt <»nrrect—Cnited Krnploy- 
ers Cnsualty ('o. v. Marr, Civ.App., 
144 H.VV.2d 973, error disinis.sed, 
judgment correct—Federal l’n<ler- 
writers E.xchange v. Arnobi. Civ. 
App., 127 S.\V.2d 072—Wininger v. 
Seourity Mut. Casualty Co., civ. 
App., 120 S.W.2d 63 i—Traders & 
General Ins. Co. v. Burn.s, Civ. 
App., 11« S.W.2d 391—Texas Em¬ 
ployers' Ina. AsH*n v. Clark. <'’iv. 
App., 112 S.W.2d 526, aflirmed 132 
S.W.2d 399. 134 Tex. l.“I—Traders 
& General Ins. Cn. v. Mlllik *», 

App., 110 S.\V.2d lOS—i:r«»fhi*rliood 
Of L(><‘omotIve Firernen and Kngine- 
men v. Raney, Civ.App., loi S.W. 
2d 863, error dismissc^d, 

N.Y.—l»olIaek v. K<iiiitaMe Life 
Assur. Soc. of n. S., 287 N.Y.S. 
464, 159 Miae. 317. 

22 C.J. p 670 noto 99, 

1« Arlz.—Socurity Uen. Ass'n v. 

Smalb 272 i>. 647, 31 Ariz. 45«. 
I'8u—Uoberts V. Idit I'uh. Co.. 19S 
A. 66«, 230 Pu. 44—.Mi^Minis v. 
Philadelphia Rnpid Transit Co., 
136 A. 722, 2«K Pii. 377. 

Tenn.—Xjomarr v. Metropolitan Life 
Ins. Co., App., 143 S.W,2d 891— 
Gulf Rodning <.!o. v. Frazier. 15 
Tonn.App, 662, 689, clting Corpus 
Jttris, 

Tex.—Spence v. National I,.ife & Ac¬ 
cident Ins. Co., Civ.Ap|>., 59 S.W. 
2d 212—^Fidttlity Union Casualty 
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though such others are medical tnen^ or members 
of the faniily,^ unless such statements are shown 
to ha ve been true;^ nor can a medical expert base 
his judgment in part on conversations with,^ reports 


made by,® or the conclusions of,^ other experts. It 
has also been held that a medical observer should 
not use facts of which he is informed® or the his- 
tory of the case;® although there is authority for 


Co. V. Dapperman, Civ.App., 47 S. 
■W.2d 408, error dismissed. 

Ta.—Life Ins. Co. of Virginia v. 

Brockman, 3 S.E.2d 480, 173 Va. 86 . 
22 C.J. p 670 note 1 . 

TrnantlLeiLtlcatea hospltal records 
lowa.—Poy V. Metropolitan Life Ins. 
Co. of New Torl^ 263 N.W. 14, 
220 lowa 628. 

Mo.—^Hayes v. Equitable Life Assur. 
Soc. of U. S., App., 160 S.W.2d 1113. 
Bvidence based on hearsay and 
newspaper reports was irrelevant and 
iznmaterial.—Thompson v. Ammons, 
129 S.E. 539. 160 Ga. 886 . 

When testimony admltted 

( 1 ) Where the Incidents reported 
to the physician added little to his 
own observations.—U. S. v. Wltbeck, 
113 F.2d 186, 72 App.D.C. 231. 

(2) Where attending physician 
stated that he based his oplnlon on 
opinions of nurses but later stated 
that what he meant was the Infoiv 
mation given by them as to the facts. 
—^In re Sales’ Bstate, 89 P.2d 1043, 
108 Mont, 202. 

2. N.J.—Birtwlstle v. Public Service 
Ry. Co., 112 A, 193, 94 N.J.Law 
407. 

Pa.—^Howarth v. Adams Express Co., 
112 A. 636. 269 Pa. 280. 

Tenn.—Gulf Reflning Co. v. Frazler, 
16 Tenn.App. 662, 689, citlng Cor¬ 
pus Jnris. 

Vt.—Wetherbee’s Ex’rs v. Wether- 
bee's Heirs, 38 Vt 464. 

22 C.J. p 670 note 2. 

When testlxnony admltted 

Testimony Is admlsslble, where 
wltness stated that his answers were 
not altered by any Information re- 
ceived from attending physician.—AI 
McCullough Transfer Co. v. Plzzulo, 
6 N.E.2d 796, 63 Ohlo App. 470. 

In MaryOand, although medical ex¬ 
pert may base opinion on facts tes- 
tlfled to by another expert, witness 
may not have submltted to him, as 
part of facts to be considered In 
formatlon of his conclusion, the opin¬ 
ion of such other expert. So, on is- 
sue as to testator’s mental capacity, 
introduction by doctor, In explana- 
tion of reasons for opinion, of state- 
ment which family physician had 
made to him In reference to dece- 
denfs condition, wcls not error.— 
Quimby v. Greenhawk, 171 A 69, 
166 Md. 336. 

3. Arlz.—Security Ben. Ass’n v. 
Small, 272 P. 647, 34 Arlz. 468. 

Md.—^Mangione v. Snead, 196 A 329, 
173 Md. 33, 

N.J.—^Altierl v. Public Service Ry. 
Co.. 128 A 647, 147 N.J.Law 241— 
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Birtwlstle v. Public Service Ry. 
Co.. 112 A 193, 94 N.J.Law 407. 

22 C.J. p 670 note 3. 

4. U.S.—^Delaware, L. & W. R. Co. v. 
Roalefs, N.J.. 70 F. 21, 16 C.C.A 
601. 

Minn.—^Thompson v. Bankers’ Mut. 
Casualty Ins. Co.. 161 N.W. 180, 128 
Minn. 474. Ann.Cas.l916A 277. 

5. Minn.—-Miller v. St. Paul City R. 
Co.. 64 N.W. 664, 62 Minn. 216. 

6. Kan.—^Lefebvre v. Western Coal 
& Mining Co.. 289 P. 466. 131 Kan. 
1 . 

Ky.—^Equitable Life Assur. Soc. of 
U. S. V. Kazee, 79 S.W.2d 208, 267 
Ky. 803. 

Mich.—Rajkovlch v. Oliver Iron Min¬ 
ing Co., 290 N.W. 366, 292 Mlch. 
162. 

Tex.—Republlc ITnderwriters v. Lew- 
is. Clv.App.. 106 S.W.2d 1113. 
Technlclans* reports 

(1) Physician appointed by court 
to make examlnatlon of injured par- 
ty may not testify as to extent of in- 
Jury based solely on report of ex¬ 
amlnatlon made to him by technician, 
although testimony of such examiner 
as to resuit of examlnation may be 
predicate for physiclan’s opinion or 
examlnation.—^Depfer v. Walker, 169 
So. 660, 123 Fla. 862, 126 Fla. 189. 

(2) Physician’s testimony based on 
Wasserman test made by another, out 
of physlcian’s presence, was inadmis- 
slble where tester did not himself 
testify.—Sovereign Camp, W. O. W. 
V. McDanlel, 64 S.W.2d 681, 261 Ky. 
212 . 

(3) However, testimony of physi¬ 
cian conceming diagnosis of plain- 
tiff’s hysterical paralysis, arrived at 
In rellance on report of hospital tech- 
nlclans, has been held competent, al¬ 
though persons maklng tests were 
not wltnesses.—Sundquist v. Madison 
Rys. Co.. 221 N.W. 392, 197 Wis. 
83. 

7. Md.—^McComas v. Wiley, 108 A. 
196, 134 Md. 672, 

Pa.—^Katora v, New Jersey Zinc Co. 
of Pennsylvania, 176 A 762, 116 
Pa.Super. 267. 

S,C.—Eliis V. Kansas City Life Ins. 

Co., 197 S.E. 398. 187 S.C. 334. 
Oplnlon. not based on another ex- 
pert’8 opinion 

Ark.—^Arkansas Baking Co. v. Wy- 
man, 47 S.W.2d 45, 185 Ark. 310.' 
Md.—^Prudential Ins. Co. of America 
V. Brookman, 176 A 838, 167 Md. 
616. 

Mo.—^Ambruster v. Levltt Realty & 
Investment Co., 107 S.W.2d 74, 
341 Mo. 364. 

8. U.S.—^Peters v. Mutual Life Ins. 
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Co. of New York, L.C.Pa., 26 F. 
Supp. 60, affirmed, C.C.A, 107 F.2d 
9, certiorari denled 60 S.Ct. 682, 
309 U.S. 663, 84 L.Ed. 1010. 

22 C.J. p 670 note 6. 

9. U.S.—U. S. V. Matory. C.C.AIll., 
71 P.2d 798. 

111.—Sanitary Dist. of Chlcago v. 
Industrlal Commission, 176 N.E. 
372, 343 111. 236. 

Kan.—^Murphy v. Edgar Zinc Co.. 278 
P. 764, 128 Kan. 624. 66 AL.R, 
1213—^Priest v. Kansas City Life 
Ins. Co., 227 P. 638, 641, 116 Kan. 
421, citing CorptLs Juris, and re- 
hearlng and modlflcatlon of order 
denled 230 P. 629, 117 Kan. 1, 

and order reversed on other 
grounds on motion to recall man¬ 
date 237 P. 938, 119 Kan. 23, re- 
hearing denied 239 P. 443, 119 Kan. 
284. 

Minn.—Faltico v. Minneapolls St. Ry. 
Co., 268 N.W. 867, 868, 198 Minn. 
88, citing Corpus Juris. 

Mo.—^Adams v. Carlo, 101 S.W.2d 763 
—^Hutchinson v. Missourl Pac. Ry. 
Co., App., 288 S.W. 91. 

N.D.—^Hunder v. Rindlaub, 237 N.W. 
916, 926, 61 N.D. 389, citing Corpus 
Jnris. 

22 C.J. p 670 note" 7. 

Uudisolosed history of case 
U.S.—Peters v. Mutual Life Ins. Co. 
of New York, D.C.Pa., 26 F.Supp. 
60, affirmed, C.C.A, 107 F.2d 9, 
certiorari denied 60 S.Ct 682, 309 
U.S. 663, 84 L.Bd. 1010. 

Physiolau, perfonuizig autopsy 
Testimony of physician who per- 
formed autopsy regarding history of 
case as told him by another physi¬ 
cian is Inadmissible.—Fiander’s Case, 
199 N.E. 309, 293 Mass. 167. 

When faots in evidence 
Where the history of a patient is 
made up of facts which in themselves 
are competent evidence and are in 
evidence, a physician may base his 
opinion on the history, but where 
opinion is based partly on facts in 
evidence and partly on facts related 
by the patient to the physician which 
are not In evidence, the oplnlon is 
not competent—Oesterle v. Kroger 
Grocery & Baking Co., Mo., 141 S.W. 
2d 780. 

Testimony held not inadmissible as 
based on history of case. 

Cal.—Rohner v. Cross, 9 P.2d 609, 
121 Cal.App. 667. 

Kan.—^Murphy v. Edgar Zinc Co., 278 
P. 764, 128 Kan. 624, 66 AL.R. 
1213. 

Mo.—Cazzell v. Schofleld, 8 S.W.2d 
680, 319 Mo. 1169. 

N.J.—^Rein v. Travelers Ins. Co., 3 A 
2d 699. 121 N.J.Law 666—Weh v. 
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the view that the history of the case, so far as it 
bears on the proper treatment, may be taken into 
consideratiori by him.^® 

The witness may regard the complaints^^ or state- 
mentsi2 of his patient, where they were made for 
the purpose of treatment,is although they were made 
after suit has been brought;!^ but mere narrative 
statements of the patient^® or statements made with 
a view to future litigation,^® or acts and conduct of 


,the patient which could be simulated^^ cannot be 
relied on. 

Statcment of facts, A medical observer should 
give, with such detail as he can, the facts,is includ- 
ing statements made to him by the patient as a basis 
for treatment,on which he bases his inference, 
and the symptoms which he has observed.20 He 
may, however, in the discretion of the court, be per- 
mitted to testify without first stating the facts, leay- 


People’s Rapid Transit Co., 162 
A. 626, 109 N.J.Law 317. 

IOl Ala.—Taylor v. Atlantic Coaat 
Line R. Co., 168 So. 181, 232 Ala. 
378. 

Fla.—Fred Howland, Inc., v. Morris, 
196 So. 472, 143 Fla, 189, 128 A.L.R. 
1013. 

Ky.—Greer v. Richards’ Adm’r. 116 S. 

W.2d 668, 273 Ky. 91. 

Mont.—^Kelley v. John R. Daily Co., 
181 P. 326, 66 Mont. 63. 

Pa.—Knisely v. Knlsely, 182 A. 61, 
120 Pa.Super. 140. 

Tex.—^American Nat. Ins. Co. v. 
Polnts, Civ.App., 131 S.W.2d 983, 
error dismissed, judgment correct 
—^Wininger v. Security Mut. Cas- 
ualty Co., Civ.App., 120 S.W.2d 614 
—Traders & General Ins. Co. v. 
Burns, Civ.App., 118 S.W.2d 391. 
Wis.—Sundguist v. Madison Rys. Co., 
221 N.W. 392, 197 Wla. 83. 

22 C.J. p 670 note 8. 

11. Ala.—Louisville & N. R. Co. v. 
Sandlin, 28 So. 40, 125 Ala. 586. 

22 C.J. p 670 note 9. 

12. TT.S.—^Hardy-Burllngham Mining 
Co. v. Baker, C.C.A.Ky,, 10 F.2d 
277. 

D.C.—^District of Columbia v. Whlte, 
48 App.D.C. 44. 

Mich.—^Krzywosz v. Crummett, 282 
N.W. 863, 286 Mich. 649. 

Mo.—Berry v. Kansas City Public 
Service Co., 121 S.W.2d 826, 843 
Mo. 474—^Bvans v. Missouri Pac. R. 
Co., 116 S.W.2d 8, 342 Mo. 420— 
Corbett v. Terminal R. Ass’n of St. 
Louis, 82 S.W.2d 97, 336 Mo. 972— 
Phares v. Century Electrio Co., 
App., 131 S.W.2d 879—Adolf v. 
Brown, 256 S.W. 947. 213 Mo.App. 
406. 

Tex.—^American Nat. Ins. Co. v. 
Points, Civ.App., 131 S.W.2d 983, 
error dismissed, Judgment correct. 
22 C.J. p 670 note 10. 

Statements of facts In evldence 
Testimony of physiclan concerning 
diagnosis based in part on unsworn 
statements of patient with reference 
to her experience in automobile acci¬ 
dent was admissible where patient 
testifiled to facis she told physiclan. 
—^Mader v. Boehm, 260 N.W. 864, 213 
Wis. 66, followed in 260 N.W. 866, 
213 Wis. 62. 

Testimony as hearsay 
Physician^s testimony that blow 
plalntlff “told me she received” 


caused her nervous condition is not 
incompetent as hearsay.—Boyle v. 
Philadelphia Rapid Transit Co., 134 
A. 446, 286 Pa. 536. 

13- TT.S.—^Hardy-Burlingham Mining 
Co. V. Baker, C.C.A.Ky.. 10 P.2d 
277. 

111.—Powers Storage Co. v. Indus- 
trial Commission, 173 N.E. 70, 340 
111. 498—Kiewert v. Balaban & 

Katz Corporation, 251 Ill.App. 342. 
Ky.—Chesapeake & O. Ry. Co. v. 

Hay, 88 S.W.2d 318, 261 Ky. 666. 
Mo.—Curry v. Federal Life Ins. Co., 
287 S.W. 1063, 221 Mo.App. 626. 
N.T.—McCready v. Slaten Island R. 

Co., 61 App.Div. 338, 64 N.Y.S. 996. 
Tex.—^American Nat. Ins. Co. v. 
Points, Civ.App., 131 S.W.2d 983, 
error dismissed, Judgment correct. 
Wis.—^Bell V. Milwaukee Electric 
Ry. & Light Co., 172 N.W. 791, 
169 Wis. 408. 

22 C.J. p 671 note 11. 

Effect of fallnire to treat patient 
Where physician testifled that in- 
Jured employee came to him for ex- 
amination and treatment, that ho 
dld not prescribe any treatment be- 
cause he did nbt know of any which 
would improve employee's condition 
did not make his opinion as to ex- 
tent of incapacity Inadmissible.— 
United Employers Casualty Co, v. 
Daniels, Tex.Civ.App., 142 S.W.2d 
607. 

14. Mass,—Cronin v. Fltchburg & 
L. St. R. Co., 63 N.E. 335, 181 
Mass. 202, 92 Am.S.R. 408. 

22 C.J. p 671 note 12, 

15. Mo.—Oesterle v. Kroger Oro- 
cery & Baking Co., 141 S.W.2d 780 
—Berry v. Kansas City J^ublic 
Service Co., 131 S.W.2d 825, 343 
Mo. 474—^Magill v. Boalmen’8 Bank, 
232 S.W. 448, 288 Mo. 4S9—Phares 
V. Century Electric Co., App., 131 
S.W.2d 879—^Mendenhall v. Sprmg- 
fleld Traction Co., App., 26 S.W,2d 
60—Curry v. Federal Life Ins. Co., 
287 S.W. 1053, 221 Mo.App. 620. 

22 C.J. p 671 note IS. 

Evldence h^d not inadxnissible as 
based on statements made to wit¬ 
ness as to plaintlfTs psust condition. 
—Paepke v. Stadelman, 300 S.W. 846. 
222 Mo.App. 346—Stephens v. Mobile 
& O. R. Co., Mo.App., 285 S.W. 161. 

Testimony held incompetent to 
prove truth of narrative facts claim- 
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ant asserted regarding things of 
which physicians had no por.‘^onal 
knowledge.—Perangelo*s Caso, 177 N. 
E. 892, 297 Mass. 59. 

16. 111.—Salem v. Webster, .95 Ili. 
App. 120, affirmed 61 N.E. ,323, 192 
111. 36.9. 

N.D.—Hintz V. Wagner, 140 N.W. 
729, 25 N.D. 110. 

17. Tenn.—Gulf Reilnlng Co. v. Pra- 
zier, 83 S.W.2d 285, 19 Tenn.App. 
76. 

18. U.S.—Peters v. Mutual Life Ins. 

Co. of New York, C.C.A.Pa., 107 P. 
2d 9, affirming, 2fl F.Supp. 

50, certiorari denied 60 S.Ct. 5S2, 
309 U.S. 663, 84 L.^M. 1010-i:. S. 
V. Sampson, C.C.A,Mont., 79 F.2d 

131. 

Ariz.—Illinois Bankers 1^1 fe A.'<.s*n 

V. Theodore, 56 r.2d 806, 47 Anz. 
314. 

Ga.—Pollnrd v. Pago, 193 S.H. U7, 
66 CbuApp. 503. 

Mass.—Uatborn v, King, 8 Ma.ss. »971, 

5 Am.D. 106. 

Mont.—Irion v. Hyd»*, lO»”» IM’a 666, 
110 Mont. 570, 

22 C.J. p 671 note 15. 

Pocts held snfOlciently stated 
U.S.—Trnvelers" Ins. r<». of Hart¬ 
ford, Conn., V. P«*r,son. (\C.A.Neb., 
58 P.2d 210—i-Etna Life Ius. Co. v. 
Caffee, C.C.A.KIa.. 286 b\ 6.97. 

Ala.—Landham v. LluytI, 136 So. SIS, 
223 Ala. 487. 

(3a.—Georgia Uy. & IN»wt*r C«. v. 
Kowell, 113 S.K. 101, 28 Ga.App. 
798. 

Ala.—Taylt»r v. .\tlantie <’oa«t 
Line U. Co., 16S So. XHi, 232 .Ma. 
378. 

Ariz.—Illinois Banktu*» Fafe As.H'n v. 
Theodoro, r»5 PAM 806, 47 .Vriz. 
314. 

Wyo,—Northwest States Utilities Co. 
v. Brouilette, 65 P.2d 223, :>I Wyo- 

132, rehearing deriied 69 023, 

51 Wyo, 132. 

22 C.J. p 671 note 16. 

AdmissJbllity of .statements on 
which opinion is ha.se<l geitt^rally 
SCO supKi 5 241. 

80. III.—Jacksonville Southeastern 

R. Co. V. Southworth, 32 Ill.App. 
307. 

lowa.—Monahan v. Roderitrk, X66 N. 

W. 725, 1S3 lowa 1. 
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injj these to be brought out later, as by cross-exam- 
ination;2i and where the person in question is be- 
fore the jury, who may see an obvious physical 
characteristic which is in part the basis of the wit- 
ness’ statement, such characteristic need not other- 
erwise be proved.22 

Where the facts do not afTord ground for a rea- 
sonable in£erence,23 and a fortiori where they show 
that no such inference as that stated can properly be 


drawn,24 the evidence will be rejected. 

Exmnination for purpose of qualifying as witness. 
Testimony by a medical witness as to physical con- 
dition is not rendered incompetent by reason of the 
fact that the knowledge of the witness was acquired 
at an examination made for the purpose of qualify¬ 
ing him to testify,25 but in such case, although there 
is authority to the contrary,26 the witness must base 
his testimony solely on the examinatipn made by 


SQL Ala.—Birmingham Amusement 

Co. V. Noms, 112 So. 633, 216 Ala. 
138, 63 A.L,.R. 840. 

Ariz.—Illinois Bankers Life Ass’n v. 
Theodore, 55 F.2d 806, 47 Ariz. 314. 

Kan.—Gilbreath v. Prairie Oil & Gas 
Co, 278 P. 707, 128 Kan. 618. 

Md.—Mangdone v. Snead, 195 A. 329, 
173 Md. 33—Davidove v. Duvall, 
153 A. 417, 160 Md. 345—Johnston 
V. Schmidt, 149 A. 283, 168 Md. 665 
—Love V. Love, 148 A. 814, 168 
Md. 481—Crockett v. Davis, 31 A. 
710, 81 Md. 134. 

Okl.—Payton v. Shipley, 196 P. 126, 
80 Okl. 146. 

22 C.J. p 671 note 18. 

22. Okl.—Muskogee Electric Tract. 
Co. V. Bryant. 166 P. 879, 66 Okl. 
75. 78. 

22 C.J. p 671 note 19. 

23. Ala.—^Alabama Lumher & Build- 
ing Material Ass’n v. Mason, 160 
So. 232, 230 Ala. 168—Atlantic Pa¬ 
cific Stages V. Yandle, 140 So. 608, 
224 Ala. 481. 

111.—Bowman v. Woodway Stores, 
177 N.B. 727, 846 111. 181—Kanne 
V. Metropolitan Life Ins. Co., 34 
N.B.2d 732, 310 Ill.App. 624—Hen- 
ninger v. Inter-Ocean Casualty 
Co., 217 IlLApp. 642. 

Ind.—Hlrst v. Chevrolet Munde 
Division of General Motors Corpo¬ 
ration, App., 33 N.E.2d 773. 

lowa.—De Moss v. Brown Cah Co., 
264 N.W. 17, 218 lowa 77. 

Kan.—City of Ottawa v. Green, 83 
P. 616, 72 Kan. 214. 

Ky.—Dossenbach v. Reidhar’s Ex*x, 
63 S.W.2d 731, 245 Ky. 449. 

Md.—Mangione v. Snead, 196 A. 329, 
1T3 Md. 33—Mead v. Gilbert, 186 
A. 668, 170 Md. 692—Scheller v. 
Schindel, 138 A. 416, 163 Md. 547. 

Minn.—^Plotke v. Metropolitan Life 
Ins. Co., 299 N.W. 216. 

Mo.—Heflin v. Pullington, 37 S.W.2d 
931—^Kane v. Metropolitan Life 
Ins. Co., 73 S.W.2d 826, 228 Mo. 
App. 649, Quashal of opinion de- 
nied State ex rei. Metropolitan 
Life Ins. Co. v. Allen, 85 S.W.2d 
469, 337 Mo. 625. 

N.T.—In re Burza’s Estate, 272 N. 
T.S. 248, 151 Misc. 677. 

Pa.—Kish V. Bakaysa, 199 A. 321, 
3'30 Pa. 633—^Johnson v. Valvo- 
line Oil Co., 200 A. 224, 181 Pa. 
Super, 266—Troxell v. Shirk, 196 
A. 899, 130 Pa.Super. 40. 


Tenn.—Coca Cola Bottling Works v.' 

Lewis, 9 Tenn.App. 486. 

Tex-—Jones v. Selman, Civ,App„ 109 
S.W.2d 1003, error dismissed—^Bur- 
chill V. Hermsmeyer, Civ..App., 262 
S.W. 511. 

W.Va.—Cooper v. Anheuser Busch, 
Inc., 13 S.E.2d 276. 

22 C.jr. p 671 note 20. 

SuAoieiicy of facts 

(1) Facts on which opinion of 
medical expert Is based must, like 
facts sufficient to support verdict 
of Jury, measure up to legal require- 
ments.—^Kimmie v. Terminal R. R. 
Ass'n of St. Louis, 66 S.W.2d 661, 
334 Mo. 696—^Hall v. Mercantile 
Trust Co., 69 S.W.2d 664, 332 Mo. 
802. 

(2) Where there was some founda- 
tion for physician*s testimony, it 
was for the court to decide whether 
it was sufficient. 

D.C.—^Brosnan v. Brosnan, 294 F. 

1004, 64 App.D.C. 73. 

Mo.—^Hall V. Mercantile Trust Co., 
69 S.W.2d 664, 332 Mo. 802. 

(8) Opinlons based on percentages 
of alcohol in the blood and tests 
conducted for the purpose of deter- 
mining degrees of intoxicatlon are 
not sufficiently certain and accurate 
to make such opmions or deductions 
at all conclusive because of individ- 
uals’ toleration to alcohol, but such 
evidence properly obtalned should 
be admitted for jury's consideration, 
where Issue of intoxicatlon is raised. 
—^Kuroske v. .®tna Life Ins. Co, of 
Hartford, Conn., 291 N.W. 384, 234 
Wis. 394, 127 A.L.R. 1605. 

(4) That physiclans’ opinions that 
compensatlon clalmanfs dermatitis 
was not caused by his work might 
be based on lack of confldence in 
claimanfs statements, rather thon 
purely medical reasons, affiected only 
weight of physiclans' testimony.— 
Perangelo’s Case, 177 N.B. 892, 297 
Mass. 59. 

(6) Coroner’s testimony, in an- 
swer to question as to what in his 
opinion caused cerebral hemorrhage, 
from which insured died, after wit¬ 
ness was advlsed of physical ex¬ 
amination and findings by another 
physiclan, that it was caused by 
shock resulting “probably from an 
accident," was admisslble in actlon 
on accident policy, as agalnst objec-* 
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tlon that witness did not have suf¬ 
ficient knowledge on which to base 
opinion.—^Hlll v. Great Northern 
Life Ins. Co., 67 P.2d 405, 186 Wash. 
167. 

Identlty of exaanlzLed speclmens 
(1) Sufficiently established. 

111.—Parrillo v. Bernstein, 18 N.B.2d 
106, 297 Ill-App. 648. 

Ky.—Louisville & N. R. Co. v. Mc- 
Coy, 87 S.W.2d 921, 261 Ky. 435. 

I (2) Insufflciently established.— 
Life & Casualty Co. v. Sanders, 292 

S. W. 657, 173 Ark. 362. 

Opinion based on opinion 

Where medical expert flrst gave 
opinion based on facts stated in hy- 
pothetlcal question that decedent 
had tuberculosis before accident, an- 
swer to further question, in which 
it was assumed that deceased had 
tuberculosis at time of injury, by 
which expert gave opinion that de¬ 
ceased died as resuit of injury 
caused by accident, was not inad- 
missible as opinion based on opin¬ 
ion.—^Kreutzwald v. Walters, 275 N. 

T. S. 878, 242 App.Div. 479. 

24. Mass.—Woodwell v. Sloman, 11 
N.E.2d 464, 299 Mass. 17. 

Mo.—Green v. American Life & Ac¬ 
cident Ins, Co., App., 93 S.W.2d 
1119. 

Pa.—^In re Trump’s Estate, 47 
Dauph.Co. 433. 

Wash.—^Eddy v. Spelger & Hurlbut, 
201 P. 898, 117 Wash. 632. 

22 C.J. p 671 note 21. 

25. 111.—Mattice v. Klawans, 228 
111. App. 126, reversed on other 
grounds 143 N.B. 866, 312 111. 299. 

Mo.—^Phares v. Century Electric Co., 
App., 131 S.W.2d 879. 

Neb.—^Kennedy v. Woods, 267 N.W. 
390, 131 Neb. 217. 

Tex.—^Pederal Underwriters Bx- 
change v. Rigsby, Civ.App., 114 S. 
W.2d 364—Texas Employers’ Ins. 
Ass'n V. Moore, Clv.App., 46 S.W. 
2d 404, affirmed 70 S.W.‘2d 702. 
123 Tex. 302. 

22 C.J. p 671 note 22. 

2a Me.—Johnson v. Bangor Ry. & 
Electric Co., 131 A. 1, 126 Me. 88. 
Okl.—^Tellow Cab Transit Co. v. 
Bethel, 81 P,2d 667, 183 Okl. 219— 
Sutherland Lumber Co. v. Roberts, 
31 P.2d 681, 167 Okl. 646—Bartlett- 
Collins Glass Co. v. Washabaugh, 
26 P.2d 420, 166 Okl. 90—Quality 
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him and not on statements in the nature of self- 
serving declarations made by the patient during his 
examination,27 and acts of the person under exam- 
ination, which may have been either voluntary or 
involuntary, cannot form part of the basis of the 

opinion.28 


Resuit of X~ray examinafion. The resuit of an 
X-ray examination may be stated;^® and one who 
qualifies as an expertio may explain or interpret 
X-ray photographs, properly identified and offered 
in evidence.3i Qne who has made an external ex¬ 
amination of an injury and also an X-ray of the 


Ice Cream Co. v. Jones, 8 P.2d 761, 
166 OkL 197. 

27. U.S.—U. S. V. Nlckle, C.C.A.MO., 

60 P.2d 872—Hardy-Burlingham 
Mining Co. v. Baker. C.G.A.Ky., 10 
F.2d 277—^Baltimore & O. H. Co. 
V. Mangus, C.C.A.Ohio, 294 P. 761 
—Q-rand Trunk Pac. Ry. Co. v. 
Tollard. C.C.A.Minn., 286 P. 676. 
111.—Sanitary Dist. of Ghicago v. 
Industria! Commisslon, 175 N^.B. 
872. 343 IlL 236—Lehigh Stone Co. 

V. Industrial Commission, 146 N. 
E. 683, 315 111. 431—Wells Bros. 
Const. Co. V. Industrial Commis¬ 
slon. 137 N.B. 791. 306 111. 191— 
CJaydos v. Peterson, 20 N.E.2d 837, 
300 111.App. 219—Thomas v. Illi¬ 
nois Power & Llght Corporation, 
247 IlLApp. 378—Kiewert v. Bala- 
ban & Katz Corporation, 251 111. 
App. 342—Told V. Madlson Bldg. 
Co., 216 HLApp. 29. 

Kan.—^Priest v. Eansas City Life 
Ins. Co., 227 P. 538, 641, 116 Kan. 
421, clting Oorpua JtLzls, and re- 
hearlng and modlflcation of order 
denied 230 P. 629, 117 Kan. 1, and 
order reversed on other grounds 
on motion to recall mandate 237 
P. 938, 119 Kan. 23. rehearlng de¬ 
nied 239 P. 443, 119 Kan. 284. 

Ky.—Creer v. Richards' Adm’r, 115 

S. W.2d 668, 273 Ky. 91—Illinois 
Cent. R. Co. v. Townsend, 267 S. 

W. 161, 206 Ky. 329. 

Mich.—^Layton v. Cregan & Mallory 
Co„ 267 N.W. 888, 269 Mlch. 574. 
Minn.—^Preveden v. Metropolitan 
Life Ins. Co., 274 N.W. 685, 200 
Minn. 623—^Paltico v. Minneapolis 
St. Ry. Co., 268 N.W. 867, 868, 198 
Minn. 88, clting Corpus Juxls. 

N.J.—Sandford v. Chanaz Co., 189 A. 

670, 117 N.J.Law 486. 

N.T.—Belter v. Van Winkle, 264“ N. 

T. S. 629, 234 App.Dlv. 886, fol- 
lowed in 26'4 N.T.S. 630, 234 App. 
Biv. 886. 

Ohio.—McAndrews V. McAndrews, 19 
Ohio App. 262. 

Or.—Watrous v. Salem Brewery 
Ass’n, 49 P.2d 876, 161 Or. 294. 

Pa.—^Llpstock V. Haddock Min. Co., 

5 Sch.Reg. 338. 

Tenn.—U. S. Rubber Products Co. 

V. Cannon, 118 S.W.2d 1184, 172 
Tenn. 665—^Lemarr v. Metropoli¬ 
tan Life Ins. Co., App., 143 S.W.2d 
891. 

Tex.—United Bmployers Casualty 
Co. V. Thomton, Civ.App., 161 S. 

W. 2d 920, error refused—Southern 
Underwriters v. Blair, Civ.App., 
144 S.W.2d 641—United Bmployers 
Casualty Co. v. Daniels, Civ.App., 


142 S.W.2d 607—^Pederal Under¬ 
writers Bxchange v. Wheeler, Civ. 
App., 108 S.W.2d 922, error dis- 
missed—Republlc Underwriters v. 
Lewis, Civ.App., 106 S.W.2d 1113 
—Traders & General Ins. Co. v. 
Chancellor, Civ.App., 106 S.W.2d 
720, error dismissed—Brotherhood 
of LoQomotive Piremen and En- 
ginemen v. Raney, Civ.App., 101 
S.W.2d 863, error dismissed—Trad¬ 
ers & General Ins. Co. v. Rhoda- 
barger, Civ.App., 93 S.W.2d 1180, 
error dismissed—Texas Bmploy¬ 
ers' Ins. Ass’n v. Wallace, Civ. 
App., 70 S.W.2d 832. 

Wis.—Schields v. Predrick, 288 N. 
W. 241, 232 Wls. 695—Bell v. Mil- 
waukee Electric Ry. & Llght Co., 
172 N.W. 791, 169 Wis. 408. 

Wyo.—^Northwest States Utilities Co. 
V. Brouilette, 66 P.2d 223, 51 Wyo. 
132, rehearing denied 69 P.2d 623, 
61 Wyo. 132. 

22 C.J. p 671 note 23. 

Testimony held admissible 

111.—McKenna v. Chicago City Ry. 

Co., 129 N.B. 814, 296 111. 314. 
Ky.—Edwards v. Druien, 32 S.W.2d 
411, 236 Ky. 885. 

Mo.—Roach v. Kansas City Rys. Co., 
App., 228 S.W. 520. 

Tex.—Southern Underwriters v. 
Knight, Civ.App., 107 S.W.2d 1097, 
error dismissed. 

28. Tenn.—Gulf Reflning Co, v. Pra- 
zier, 83 S.W.2d 286, 19 Tenn.App 
76. 

22 C.J. p 672 note 24. 

29. Mich.—Pearce v. Rodell, 276 N. 
W. 883, 283 Mich. 19. 

N.C.—^Dempster v. Pite, 167 S.B. 33, 
203 N.C. 697. 

Or.—^Vale v. Campbell, 263 P. 400, 
123 Or. 632. 

Pa.—Burchfleld v. Borough of Con- 
neaut Lake, 174 A- 668, 114 Pa. 
Super, 114. 

Tenn.—Montesi v. Patton, 10 Tenn. 
App. 466. 

Tex.—Gulf Casualty Co. v. Archer, 
Civ.App., 118 S.W.2d 976, error 
dismissed. 

22 C.J. p 672 note 25. 

Ficture uot before wituess 

a) Allowing expert to testify as 
to X-ray picture which he had secn, 
without having it before him, has 
been held not error. 

Ala.—^Paschali v. Sharpi 110 So. 887, 
215 Ala. 304. 

Mo.—Bachman v. Quincy, O. & K. C, 

R. Co., 274 S.W. 764, 310 Mo. 48. 
N.C.— W elch v. Independent Coach 
Line, iBO S.B. 717, 198 N.C. 130. 
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Tex.—Federal Underwriters Ex- 
change v. Rigsby, Civ.App., 130 S. 
W.2d 1105, error dismissed, judg- 
ment correct. 

(2) Admltting doctor's testimony 
In form of deposition as to his X- 
ray flndings based on memorandum 
of his report rather than X-ray pic- 
tures which he failed to produce at 
taking of deposition was not error, 
where pictu res were available to 
complaining party for examination 
before trial.—Arnold v. Metropolitan 
Life Ins. Co., Mo.App., 89 S.W.2d 
81. 

(3) However, permitting expert 
medical witness to testify over ob- 

I Jection to matters shown by X-rays 
without introducing X-ray pl<‘tures 
in evidence has been held prejudl- 
I clal error.—Gurs.slin v. Helenholdt. 
21 N.r.S.2d 269, 250 App.Div. 1064. 

(4) Expert testimony, l)a.sed large- 
ly on an excluded X-ray photograph, 
is inadmlssible.—^Walsh v. Pranken- 
thaler, 173 N.Y.S. 764, 186 App.Div. 
62. 

SC-ray of unlnjured poart 
In an action agalnst a city for in¬ 
juries in a fall through a con thole 
in its sidewalk, evidence of a medi¬ 
cal witness as to what in his opln- 
lon, based on his examination of 
plaintiff, produet*d the abnormal oon- 
dition he had testitied existed in her 
left knce, competent on its faee, viras 
not rendered inadmissilde he<'auKe 
the witness had tuken X-ray piet ures 
of both knees of plaintiff, and had 
examined and eonsidered l>oth in 
forming his opinion as to the left 
knee.—City of Terre Hau te v. O’- 
Neal, 126 N.B. 26, 72 Ind.App. 4S5. 

30. N.C.—Hies v. Hnnnah riekett 
MULs, 160 S.B. 263, 197 N.(\ 772. 

Qualiflcatlons of witnesses to testify 
with rcspect to X-my exumina- 
tions or treatmenis see infra S 
637 a. 

31. Ala.—Pope V. Uyals, 167 So. 
721, 232 Ala. 260. 

Cal.—Sim V. Week.s, 46 P.LM 350, 7 
Cal.App.2d 28. 

IU.—Garvey v. C^hieago Itys. Oo., 171 
N.E. 271, 339 111. 276. 

Ind.—Stamels v, Wilson, 104 N.K. 

300, 89 Ind.App. 4U3. 

Kan,—^erohek v. Saff*way Cah, 
Transfer & Storage Co., 73 P.2d 
1097, 146 Kan. 859. 

Mlss.—^Aponaug Mfg. Co, v. Car- 
roll, 184 So. 63, 183 Miss. 793. 
N.C.—Baker v, International Shoe 
Co., 164 S.B. 667, 199 N.C. 379. 

N.D.—Asch V. Washburn Lignlte 
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injured parts may be permitted to compare the con- 
ditions as he found them on both examinations.32 

Autopsy. An autopsy may afford a sufficient basis 
for a statement as to the cause of death;33 and a 
coroner, who was also a physician, has been allowed 
to state an opinion, based on facts obtained at a 
post-mortem examination as to a testatores mental 
condition when he executed his will.34 

§ 537. - Qualifications of Witness 

a. In general 

b. Mental capacity or condition 
a. In General 

Any person learned In medfcal or physlologFcal mat- 
ters is qualffied to testify as an expert thereon, and it is 
not essentlal that the witness be a medical practitioner. 


To qualify a person as an expert on medical or 
physiological matters, it must be shown that the wit¬ 
ness possesses learning and knowledge of the sub- 
ject under inquiry sufficient to qualify him to speak 
with authority on the subject;^^ and in order that a 
witness may be allowed to state an inference from 
observation as to such matters, he must be a skilled 
observer; mere opportunity for observation, with- 
out the technical training necessary to coordinate 
the observations into a conclusion valuable to the 
jury is not sufficient.36 Anyone who is shown to 
have special knowledge and skill in diagnosing and 
treating human ailments is qualified to testify as an 
expert, if his learning and training show that he is 
qualified to give an opinion on the particular ques- 
tions in issue.®^ The question rests largely within 
the discretion of the trial court.38 


Coal Co., 186 N.W. 767, 48 N.D. 
734. 

Okl.—Patrick & Tillman v. Matkin. 

7 P.2d 414, 164 Okl. 232. 

Vt.—Standish v. Newton, 162 A. 41, 
103 Vt. 85. 

Wash.—Manos v. James, 110 P.2d 
887. 

22 C.J. p 672 note 26. 

Antlientlclty of plctnre 
Testimony of medical -witness bas¬ 
ed in whole or In part on X-ray Is 
inadmlssible, unless autbentic char¬ 
acter of picture Is established.— 
Southwestern Cotton 011 Co. v. State 
Industrlal Commission, 29 P.2d 122, 
167 Okl. 294. 

Ficture taken by another 

(1) PermlUingr physician to testi¬ 
fy conceming X-ray picture taken 
by another, not witness, on order of 
physician, is not reversible error. 
Kan.—^Mercado v. Nelson, 236 P. 123, 

118 Kan. 302. 

Tex.—Federal Underwriters Ex- 
change v. Rigsby, Clv.App., 130 S. 
W.2d 1105, error dismlssed, judg- 
ment correct. 

(2) However, testimony of expert 
conceming X-ray piate has been 
held Inadmissible, where he did not 
take picture or examine plaintilf, 
and persons taking picture were not 
called.—Gastiger v. Horowitz, 221 N. 
T.S. 481, 220 App.Div. 284. 

(3) Admittlng physiclan's testi¬ 
mony ba.sed solely on his Interpreta- 
tion of X-ray pictures is error where 
physician neither took nor super- 
vlsed taking of pictures, was in 
room when some of pictures were 
taken, but did not know whlch ones, 
and had nothing to do with develop- 
Ing them.—^Lake Shore Power Co. v. 
Meyer, 1 N.B.2d 1021, 61 Ohio App. 
634. 

Slgnlflcance of Ughts and shadows 
In radiograph of Injury is a proper 
subject for expert testimony.—Ap- 
pleby V. Cass, 234 N.W. 477, 211 


lowa 1146—^Daniels v. lowa City, 183 
N.W. 415, 191 lowa 811. 

32. N.J.—Casey v. Atlantic City & 
S. R. Co., 126 A. 293, 100 N.J.Law 
376. 

33. Cal.—^People v. Durrant, 48 P. 
76, 116 Cal. 179. 

La.—^Lado v. First Nat Life Ins. 
Co., 162 So. 679, 182 La. 726, af- 
flrmlng, App., 158 So. 872. 
Thoronghness of examination, 
Physicians are not disqualifled 
from testlfying as to cause of death 
because they had not examined de- 
ceased*s skull or brain, where physi¬ 
cians had examined other vital or- 
gans and found evldence of cause of 
death in lungs.—^Brase v. Williams 
Sanatorium, 256 N.W. 176, 192 Minn. 
304. 

34. Mo.—^Lefever v. Stephenson, 193 
S.W. 840. 

35. XJ.S.—Clauson v. U. S., C.C.A. 
S.D„ 60 F,2d 694. 

Ala.—^Reichert Milling Co. v. George, 
162 So. 383, 26 Ala.App. 417, con- 
forming to 162 So. 393, 230 Ala. 
3, certiorari denied 162 So. 402, 
230 Ala. 589. 

Cal.—McGuire v. Baird, 70 P.2d 915, 
9 Cal.2d 353—Warnock v. Kraft 
86 P.2d 606, 506, 30 Cal.App.2d 1 
—^Blckford v. Lawson, 81 P.2d 216, 
27 CalA.pp.2d 416—Rasmussen v. 
Shickle, 41 P.2d 184, 4 Cal.App.2d 
. 426. 

Fla.—^Depfer v. Walker, 169 So. 660, 
123 Fla. 862, 125 Fla. 189. 

Ohio.—^Mosher v. Bquitable Life 
Assur. Soc. of U. S., 14 N.E.2d 413, 
67 Ohio App. 436. 

Pa.—Rudy v. New York Life Ins. 
Co. of New York City, 46 Dauph. 
Co. 1. 

Wis.—^Zielsdorf v. Grotsky, 218 N.W. 
186, 196 Wis. 263—^Rost v. Rob- 
erts, -192 N.W. 38, 180 Wis. 207. 
Walver of objeotlon 

Objection that physicians were 
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not qualified to testify as experts is 
waived, unless made when testi¬ 
mony is offered. 

Idaho—Butler v. Anaconda Copper 
Mining Co., 268 P. 6, 46 Idaho 
326. 

Wis.—^Rost V. Roberts, 192 N.W. 38, 
180 Wis. 207. 

36. Ala—Mobile Light & R. Co. v. 
Therrell, 88 So. 677, 680. 206 Ala 
653, citing Corpus Juzls. 

N.Y.—Saas v. Hindmarsh, 184 N.Y. 
S. 467. 

22 C.J, p 675 notes 80, 81. 

37. 111.—^Voight V. Industria! Com¬ 
mission, 130 N.B. 470, 472, 297 IlL 
109. 

Mo.—^Jenkins v. Chase, 63 S.W.2d 21. 
Chlropodlst 

Miss.— J. W. Sanders Cotton Mlll v. 
Moody, 196 So. 683. 

Optometrlst 

Conn.—Jackson v. Waller, 10 A2d 
763, 126 Conn. 294. 

Ky.—^Black Starr Coal Corporation 
V. Reeder, 128 S.W.2d 906, 278 Ky. 
632. 

Toxicologlst 

R.I.—^Reynolds v. Davis, 179 A. 613, 
66 R.I. 206. 

38. Fla—^Depfer v. Walker, 169 So. 
660, 123 Fla 862, 126 Fla 189, 

Ga.—^Williams v. McCranie, 109 S.E. 

699, 27 Ga.App. 693. 

Md.—Genera! Automobile Owners* 
Ass’n V. State, 140 A 48, 164 Md. 
204. 

Minn.—Berkholz v. Benepe, 190 N.W. 

800, 163 Minn. 335. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800. 

Or.—Camine v. Tibbetts, 74 P.2d 
974, 168 Or. 21. 

Pa—Gordon v. PMladelphia Rapid 
Transit Co., 107 A 811, 264 Pa 
461. 

DlscretloxL held not abused 
Mass.—Carbonneau v. Lhchance, 29 
N.E.2d 696, 307 lilass. 153—Bian- 
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As a general rule, any practicing or duly qualified 
physician or surgeon is competent to state his in- 
ference or judgment,®^ but it is not essential that a 
person testifying on a question of health or physi- 
cal condition should be a medical practitioner.^® 
Neither is it necessary that the witness should be 
in full practice,4i that he should have received a 
diploma, or that he should be a graduate of a 
medical college;43 nor need he have a license to 
practice,44 or have been examined by a state 
board,4o either for general practice or for some po- 
sition requiring special skill,46 unless such a require- 
ment is established by statute.47 


Although they may base their opinions on knowl- 
edge derived exclusively from practical experi- 
ence,48 medical experts are entitled to base their 
opinions on the teachings of medical Science,49 and 
are not limited to expressing opinions only as to 
subjects with which they are familiar through their 
own observation and experience,^® as reading may 
qualify a witness to state an infcrence as to a spe- 
cific subject,5i if accompanied by general profes- 
sional training.52 

It is not essential that the witness should ever have 
treated the disease or injury in question,53 or should 


cucci V. UTigro, 141 N.E. 668, 247 
Mass. 40. 

N*.C.—Ramsey v. Federal Life Ina. 
Co., 179 S.E. 6, 208 N,C. 819— 
Graham v. Sandhlll Power Co., 
127 S.E. 429, 189 N.G. 381. 

Detenninatlon. of question "by a wit¬ 
ness 

In. dentistry malpractice case, the 
court properly refused to allow a 
doctor, a witness for defendant, to 
answer, over plaintlfC*s objecllon, 
the question, ''Would an ordinary 
medical practitioner that has never 
studied dentistry or had any experi- 
ence in dentistry be qualifled, in 
your judgment, to testify as an ex- 
pert upon dental operatlons ?'* as the 
question related to the qualiflcations 
of another physician than the wit¬ 
ness, and was a question of law for 
the court.—Patterson v. Howe, 202 
P, 225, 102 Or. 276. 

39. Ala.—Jordan v. Capers, 131 So. 
667, 222 Ala. 197—State Realty Co, 
V. Llgon, 119 So. 672, 218 Alcu 641. 
Ark.—McGough v. Zurich General 
Accident & Liabllity Ins. Co., 147 
S.W.2d 994. 

Cal.—In re Toomes’ Bstate, 64 Cal. 
609, 35 Am.R. 53. 

Del.—^Druoker v. Philadelphia Dairy 
Products Co., 166 A. 798, 6 W.W. 
Harr. 437. 

111.—^Western Foundry Coi v. In¬ 
dustria! Commission, 132 NE. 218, 
298 111. 598. 

Ind.—^Iterman v. Baker, 15 N.B.2d 
365, 214 Ind 308. 

Kan.—0'Brien v. New Bngland Mut 
Life Ins. Co., 197 P. 1100, 109 TTan . 
138. 


‘ N.C.—^Prldgen v. Gibson, 139 S.E. 
443, 194 N.C. 289, 64 A.L.R. 856. 
Tex.—United Employers Casualty 
Co. V. Besdek, Civ.App., 146 S.W. 
2d 473, error dismissed by agree- 
ment—Harrls v. Sadler, Civ.App., 
65 S.W.2d 173, error dismissed— 
Turner v. Stoker, Civ.App., 289 S. 
W. 190. 

Utah.—^Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 312. 

Vt.—^Fairchild v. Bascomb, 36 Vt, 
398. 

22 C.J. p 676 note 82. 

Wltneas’ failure to answer certain 
technloal questions, only went to the 
weight of his testimony concornlng 
the extent of plaintifC's injuries.— 
Rogers v. Goforih, W.Va., 2 S.B.2d 
903. 

40. Ala.—Tullis V. ICidd, 12 Ala. 
648. 

Vt—Fairchild v. Bascomb, 36 Vt 
398. 

Ga.—^Roberlson v. JEtna Life Ins. 

Co., 141 S.E. 604, 37 Ga.App. 703. 
W.Va.—Rogers v. Goforth, 2 S.E.3d 
903. 

22 C.J, p 676 note 83. 

41. Ala.—Soverelgn Camp, W. O. 
W. V. Screws, 110 So. 644, 218 Ala. 
599. 

Mo.—Gunter v. Whltener, App., 76 S. 
W.2d 588. 

N.T.—^Roberts v. Johnson, 58 N.Y, 
613. 

42. N.Y,—People v. Rice, 54 N.E. 
48, 159 N.Y. 400. 

43. S.C.—State V, Merrlman, 12 S.E. 
619, 34 S.C. 16. 

22 C.J. p 676 note 86. 


R. Co. V. Alexander, 162 So. 653, 169 
Miss. 620. 

Practitioners Ueansed lu other States 

Under statute whore Citizen in ac- 
tion against surgeon.s takt‘s atle- 
quate steps to prooure aid of Wi.s- 
consin doctors, but ia unabh- to do 
so, he may call as witne.«.s«-s praeti- 
tioners licensed to praotitn* in uth»‘r 
States—Pnul.sen v. Ounderst*n, 260 
N.W. 448, 218 Wis. 578. 

45. N.C.—State v. Spt*itks, 9 i X.C 
865. 


46» Jixaminer in lunacy 
Wis.—Lowe V, State, 96 N.W, 417 
118 Wis. 641. 

47- La,—State v. Ht»ward. 4.1 So. 

260, 120 311, 14 Ani).('a.s. 692. 

48. Del,—T)ruekt‘r v. Philadelphi.*» 
Dniry f»rodu<*ts Oo„ 166 A. 796 -> 
W.W.lIarr. 437. 


49. U.S.—WoelHe 
Mut Life Tn». 
Conn.. C.C.A.Mo., 

50. U.S.—Woelile 
AT ut. I^iff IiiH, 
Conn., supra. 

23 C.J. p 676 noti' 


V. 

Co. 

103 

V. 

Co. 

94. 


Corine*'(i«*«t 
of Harffiird, 
R2fl 4 77. 

Conneetieut 
of I Jart ftird, 


51. Ind,—Illinois Steel Co. v. Ful- 
Irr, 23 N.K.2d 259. 

N.Y.—Aiei.m‘lman v. tVown lleirht.s 
HospUttl, 34 N.I0.2d 36T, 2''ri N.Y. 
389, roversing 20 N.y.S.2d 174, 259 
App.Div. 840, appeal denied 20 N, 
Y.S.2d 669. 259 App.Div. 916. 

22 C.J. p 676 note 91. 

52. lowa.—In re Harmsen, 1G7 N. 
W. 618. 

Wis.—SoqiH‘t v. State. 40 N.W. 391. 
72 Wis. 659. 


Md.—^Armour & Co. v. Leas ure, 9 
A.2d 672, 177 Md. 393—General 
Automobile Owners’ Ass*n v. 
State, 140 A. 48, 164 Md. 204. 

Mo.—Martin v. Springfleld City Wa- 
ter Co., App., 128 S.W.2d 674— 
Bear v. Sovereign Camp, W. O. W., 
230 S.W. 369, 207 Mo.App. 82— 
Roach V. Kansas City Rys. Co., 
App., 228 S.W. 620. 

N.H—Ricard v. Prudential Ins, Co. 
of America, 173 A. 376, 93 A.L.R. 
784, 87 N.H. 31. 


44. Minn.—Berkholz v. Benepe, 190 
N.W. 800, 163 Minn. 835. 

Mo.—Meyers v. Wells, 273 S.W. 110. 
Pa.—Clark v. Horowitz, 143 A. 131 
298 Pa. 441. 

Tex.—City Nat Bank v. Pigott, Clv. 

App., 270 S.W. 234. 

22 C.J. p 676 note 87. 

Fadlure of praotlclng physician to 
record license as required by statute, 
on removing from one county to an¬ 
other, dld not affect his qualiflca¬ 
tions as expert—Mlssissippi Cent 


Optometxisti who did no .'^urgery 
on eye and had merely t.-xthook 
knowledge on subjeei, tu md tiuali- 
flod to give opinion whetlier epera- 
tion would corre(*t Impaire*! viMion. 
—C^ulver V, Prudential Ium. c». of 
America, 179 A. 4t>0, 6 W.W.ibtrr., 
Del., 582. 

53. U.S.—(Iniy V. Pttt Milk Co., C. 
C.A.Ul., 108 F.2d 974, oi-rtiorarl 
denled Pet Milk Co. v. Grav, 6o s, 
Ct 890, 309 U.S. 688. M UEd. 
1031. 
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have been confronted, in his practice, with a situa- 
tion exactly like that which was the subject of the 
litigation neither is it necessary that he be fa¬ 
mi liar with the method of treatment employed in 
the particular case,®5 that being a matter going to 
the weight, rather than to the competency, of the 
testimony.®® The qualification must relate to the 
branch of the medical field involved in the case,®'^ 
although it is not essential that the witness should 
be a specialist.®® 

To qualify an expert witness in a malpractice ac- 
tion, it must appear that he is familiar with the 
treatment and care and skill of practitioners in the 
locality in question,®® although he need not have 
practiced or lived in the community.®® 


Electric shock, Practical experience with elec- 
tricity may qualify one to state an inference as to 
the effect of an electric shock,®i but one having a 
long experience in electrical work is not competent 
to give his opinion as to whether one could be per- 
manently injured by a shock of electricity which 
did not manifest itself by a mark on the body.®^ 

A medical witness who has suffered electric 
shocks and treated persons suffering therefrom may 
state whether in his judgment the conditions in 
which he found a person on a certain occasion might 
naturally and probably have been produced by an 
electric shock,®3 and a physician who has seen peo- 
ple who were electrocuted is competent to give an 
opinion whether a person could be electrocuted by 


Ind.—Illinois Steel Co. v. Puller, 23 
N.E.2d 269. 

N.H.—^Douzanis v. Boston & Malne 
Transp. Co., 7 A.2d 393. 

22 CLJ. p 676 note 93. 

54. Cal.—^Valdez v. Percy, 96 P.2d 
142, 36 Cal.App.2d 486. 

Mich.—Sampson v. Veenboer, 234 N. 

W. 170, 262 Mich. 660. 

Mo.—^Langeneckert v. St. Louis Sul¬ 
phur & Chemical Co., App., 65 S. 
W.2d 648. 

Or.—Lehman v. Knott, 196 P. 476, 
100 Or. 476. 

55. Cal.—^Valdez v. Percy, 96 P.2d 
142, 35 Cal.App.2d 486—^Kershaw 
V. Tilbury, 8 P.2d 109, 214 Cal. 
679, 

Or.—^Keadle v. Padden, 20 P.2d 403, 
143 Or. 360, rehearing denied 22 P. 
2d 892, 143 Or. 360. 

56. Cal.—^Kershaw v. Tilbury, 8 P. 
2d 109, 214 Cal. 679. 

57. Ind.—^McCoy v. Buck, 167 N.E. 
466, 87 Ind.App. 433, rehearing de¬ 
nied 160 N.E. 46, 87 Ind.App. 433. 

Ky.—^Rawleigh v. Donoho, 38 S.W.2d 
227, 238 Ky. 480. 

22 C.,T. p 676 note 95. 

58. U.S.—^Valmas Drug Co. v. 
Smoots, C.C.A.Mlch., 269 F. 356. 

Del.—Drucker v. Philadelphia Dalry 
Products Co., 166 A. 796, 6 W.W. 
Harr. 437. 

Qa.—Brisendine v. Hunt, 158 S.E. 
469, 43 Ga.App. 116. 

—Crawford v. American Stores 
Co., 136 A. 716, 6 N.J.Misc. 413. 
K.C.—^Eaker v. International Shoe 
Co., 164 S.E. 667, 199 N.C. 379— 
Pridiren v. Glbson, 139 S.E. 443, 
194 N.C. 289, 64 A.L.R. 866. 

Tex.—Utilities Indemnity Exchange 
V. Burks, Civ.App., 7 S.W.2d 1112. 
Vt.—^Emerson v. Hickens, 164 A. 381, 
106 Vt. 197. 

Wash.—^Keamey v. Washington Nat 
Ins. Co., 62 P.2d 903, 184 Wash. 
579. 

22 C.J. p 677 note 96. 

59. Cal.—^McGuire v. Baird, 70 P. 
2d 916, 9 Cal.2d 363—Warnock v. 


Kraft, 85 P.2d 606, 30 Cal.App.2d 
1—^Bickford v. Lawson, 81 P.2d 
216, 27 Cal.App.2d 416—Taylor v. 
Pishbaugh, 79 P.2d 174, 26 Cal. 
App.2d 300—^Hasmussen v. Shic- 
kle, 41 P.2d 184, 4 Cal.App.2d 426 
—Soady v. Washburn, 299 P. 660, 
114 Cal.App. 82. 

Mich.—Sima v. Wright, 266 N.W. 
349. 268 Mich. 362. 

ea Conn.—Geraty v. Kaufman, 162 
Am 33, 116 Conn. 663. 

Tex.—Turner v. Stoker, Civ.App., 
289 S.W. 190. 

PxesmnptioxL of difference in stand- 
ards 

As regards expertas qtualifications, 
courts cannot assume that standards 
gf medical practice in locality of ex- 
perfs residence amd locality of op- 
eratlon differ.—^Tennant v. Barton, 2 
P.2d 736, 164 Wash. 279. 

Expert held aualifled 

(1) Experienced surgeon having 
performed similar operations as one 
involved in lltigation, and having 
heard testimony in regard to prac¬ 
tice of surgery in community.— 
Sampson v. Veenboer, 234 N.W. 170, 
252 Mich. 660. 

(2) Physician practicing at Han¬ 
nibal, Mo., to testify to the usual 
and ordinary practice of physiclans 
and surgeons in Keokuk, lowa, and 
similar communities.—^Kirchner v. 
Dorsey & Dorsey, 284 N.W. 171, 226 
lowa 283. 

(3) Physician practicing in Los 
Angeles, to express an expert opin¬ 
ion with respect to degree of care 
and skill ordinarily possessed by 
physicians in Pasadena.—^Warnock 
V. Kraft, 86 P.2d 605, 30 Cal.App.2d 
1 . 

(4) Physiclans from Los Angeles, 
to testify as to Standard of care in 
Long Beach, California.—^Lewis v. 
Johnson, 86 P.2d 99, 12 Cal.2d 658. 

(6) Expert residing in Portland, 
Or., to testify as to practice In geu- 
eral locality of Longview, Wash.— 
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Tennant v. Barton, 2 P.2d 735, 164 
Wash. 279. 

(6) Physician educated in Germa- 
ny and practicing there untll 1936, 
since which time he had practiced 
in New Tork, and who whlle prac¬ 
ticing in Germany had become fa- 
mlliar through personal handling of 
hundreds of cases with treatment, 
and had also become familiar with 
treatment throughout world by read- 
ing literature on subject, to testify 
as to proper practice in America In 
1932.—^Meiselman v. Crown Heights 
Hospital, 34 N.B.2d 367, 285 N.T. 389, 
reverslng 20 N.T.S.2d 174, 269 App. 
Div. 840, appeal denied 20 N.Y S.2d 
669, 269 App.Div. 916. 

(7) Other cases see Holcomb v- 
Magee, 217 111.App. 272. 

51. Or.—Crosby v. Portland R. Co., 
100 P. 300, 101 P. 204, 63 Or. 496. 
Testimony as to experience 
In action for death of plalntiflTs 
husband on ground that defendant 
had been negligent in permittlng 
primary wlre to sag and come into 
contact with secondary wire, in- 
volving Question of whether de- 
ceased had been kllled by the volt- 
age normally carried in secondary 
lines, witnesses who had had years 
of experience in electrical work 
could testify that they had felt the 
passage through their own bodies 
of voltage normally carried by sec¬ 
ondary lines and had seen deaths 
from higher voltage.—^Vessels v. 
Kansas City Light & Power Co., 
Mo., 219 S.W. 80. 

Sheet metal woxker with dally ex- 
perlenoe with electrical current was 
competent to testify as expert re- 
speoting voltage necessary to kill 
human being.—Blakeney v. Alabama 
Power Co., 133 So. 16, 222 Ala. 394. 

6SL Tex.—Denlson Light & Power 
Co. V. , Patton, Clv.App., 135 S.W. 
1040. 

oa Md.—United R. & Electric Co. 
v. Corbin, 72 A. 606, 109 Md, 442. 
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Corning in contact with a wire without leaving a 
burn.®^ However, a medical witness with no spe- 
cial electrical experience or training has been held 
incompetent to testify whether an illness was caused 
by an electric shock or by fright,®® and where such 
witness did not profess to be an expert on elec- 
tricity except as affecting the body, his testimony as 
to whether, where a live wire did not touch the 
body or clothing, a person could have received an 
electric current from it was properly excluded.^® 

Insurable condition. It has been held that a phy- 
sician who is not an expert in the law of Insurance 
is not competent to testify as to whether, with ref- 
erence to different physical conditions, a person was 
insurable but a physician who for many years 
acted as medical examiner for insurance companies 
has been held qualified to express an opinion on the 
subject^® 

An insurance agent may state whether a person 
was able to obtain insurance because of certain con¬ 
ditions or injuries.®^ 

Premature hirth, One who has stated that she 
was the mother of children, and knew the diffcr- 
ence between a prematurely born child and a full- 
grown child, may testify as to whether a birth was 
prematureJ® 

X-ray, The application of the X-ray to the hu- 
man body may be explained by any person who pos- 
sesses the requisite scientific knowledge to under- 
stand it,*^! and it is not necessary for one to be a 


physician in order to be qualified to testify as an 
expert with respect thereto.'^^ Persons who follow 
the profession of making X-ray pictures usually are 
qualified to interpret them,*^® and so is the average 
physician,*^^ although being a physician cloes not, in 
itself, qualify one as a competent interpreter of an 
X-ray picture.^® 

Dentist. A dentist can testify as to the condition 
of any matter or anything pertaining to his partic- 
ular profession.76 Thus he may state the charac¬ 
ter of dental work in the mouth of a person exam- 
ined by him,77 the effect of improper condition of 
teeth on the stomach,*^® the difference between pains 
caused by a dental condition and trigcminal neural¬ 
gia,*^® whether an injury to the jaw' w^as perma¬ 
nent,®® and whether it would take a light or heavy 
blow to leave the mouth in the condition in which he 
found it.®i 

A dentist, tcstifying that he knew the cffect of 
arsenic on the human body, has been held qualified 
as an expert on such matter.®- 

Embalmcr or undcriaher. An emhalmer or un- 
dertaker has been held qualified to give an opinion 
on the cause of a personas death,®® and, as bcaring 
on the issuc of cause of death, to testify that there 
was no interfercnce in inserting a trocar into an 
artery;®^ and such a witness has ]>een allowed to 
testify that water bubbling from the mouth of a sub- 
merged body came from the lungs,®® but not to ex¬ 
press ‘an opinion as to the time a body was in wa¬ 
ter.®® 


04. Al8u—^Prudential Ins. Co. v. Cal¬ 
vin. 148 So. 887, 227 Ala. 146. 

05. Md.—^United B. & Electric Co. 
V. Corbin, 72 A, 606, 109 Md. 442. 

66. Md.—^United R. & Electric Co. 
V. Corbin, supra. 

67. Mass.—Beagan v. Union Mut. 
L. Ins. Co., 92 N.B. 1026, 207 Mass. 
79, 

ea Ky.—^New York Life Ins. Co. v. 
Long. 277 S.W. 978, 211 Ky. 656. 

69. Ky.—Security Benefit As3’n v. 
Kibby, 295 S.W. 164, 220 Ky. 330. 

S.C.—Smoak v. Martin, 94 S.B. 869, 
108 S.C. 472. 

70. Ala.—Bessemer Coal, Iron & 
Land Co. v. Doak, 44 So. 627, 631, 
162 Ala. 166, 12 L.R.Ar.N.S., 889. 

71. Mlnn.—HensUn v. Wheaton, 97 
N.W. 882, 91 Mlnn. 219, 64 L.R.A. 
126, 108 Am.S.R. 604, 1 Ann.Cas. 
19. 

72. Ark.—^Dorr, Gray & Johnston v. 
Headstream, 296 S.W,. 16, 173 Ark. 
1104. 

Ga.—Robertson v. .^tna Life Ins. 

Co., 141 S.E. 504, 37 Ga.App. 708. 
Kan.—^Ladlle v. American Glycerin 
Co.. 223 P. 272, 116 Kan. 607. j 


N.D.—^Ness V. Yeomans, 234 N.W. 
75, 60 N.D. 308. 

Ohio.—^Aglor V. Schine Thoatrical 
Co., 17 N.E.2d 118, 59 Ohio App. 
68 . 

X.*ray teohnlcian who was not a 
physician or surgoon, and who had 
never laken courses in anatomy, but 
who had fifteen years’ exporlence in 
reading and interpreting X-ray plc- 
tures, was competent to testify that 
the pictures disclosed fractures of 
the vertebrae, although not compe¬ 
tent to express an opinion as to 
what caused condition shown.—^Apo- 
naug Mfg.. Co. v. Carroll, 184 So. 63, 
183 Miss. 793. 

73. Ga.—Robertson v. iEtna Life 
Ins. Co., 141 S.B. 604, 87 aa.App. 
703. 

Idaho.—Call v. City of Burley, 62 
P.2d 101, 57 Idaho 68. 

74. Idaho.—^Call v. City of Burley, 
supra. 

76- Idaho.—Call v. City of Burley, 
supra. 

Physician held quallfled hy expexl.! 
enoe 

Miss.—Beard v. Turritin, 161 So. 688, 
173 Miss. 206. J 
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f7a. Ga.—Holtzrndorf v. 101 

S.B. 019, 25 Ga.App. 7l>2. 

77. Kan.—Hoskinson v. Smyser, 14X 
r. 640, 95 Kan. 668. 

78. S.D.—Thompson v. Rt-fd, 135 
N.W. 679, 29 S.D. 86. 

79. Wa.sh,—Sinclair w Haven, 89 1*. 
2d 820, 19« WhhJu 661. 

80. Or.—SclmlnT v. JohnHcm, 272 l». 
1027, 128 Or. 409. 

81. Wla,—Oiorcwik v. X«rth\v«*.*^t»Tn 
Fuel Co., 125 N.W, 436, 142 Wis. 
207. 

C2. Ala.—Thaggard v. Vafos, 119 
So. 647, 218 Ala. 609. 

83. Mlnn.—Palmer v* Onlcr of 
United Commercia! Travclcrs of 
Am«‘rica, 253 N.W. 543. 191 Minn. 
204. 

84. Mo.—Byan v. Shefficld Oar 68 
Kquipmcnt Co., App., 24 S.W.2d 
166. 

85. Minn.—MiHcr v. M<*Carthy, 270 
N.W. 559. 19« Minn. 497. 

88. Md,—New York Life Ins. Co. v. 
Bogers, 143 A. C51. 156 Md. «8. 
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Nurse. A nurse may^7 or may not^^ qualified 
to state an inference as to a medical or surgical 
matter according to the extent o£ his or her train- 
ing and experience and the subject of the infer¬ 
ence. 

Practitioners of particular schools. A physician 
of one school may be competent to give an opinion 
as to the correctness of a diagnosis^® or treatment®® 
of a physician of another school, but he cannot tes- 
tify as to the treatment by a physician of another 
school, unless both employ the same treatment^^ 
The mere fact that a physician of one school has 
sludied a singie textbook of another school will not 
qualify him to testify as to the standards of treat¬ 
ment of snch other school.^^ Applying these rules 
to the circumstances of the particular case in actions 
for malpractice, it has been held that physicians and 


surgeons are competent in actions against osteo- 

paths,^3 chiropractors,94 or naturopaths that 

homeopaths are competent in actions agfainst allo- 
paths;®® that chiropractors are competent in ac¬ 
tions against physicians and surgeons and that 
osteopaths are competent in actions against medical 
physicians;®^ but under the circumstances of the 
particular case expert testimony of an osteopath has 
been excluded in an action against a doctor of med¬ 
icine.®® 

An osteopath is competent to express an opinion 
as to injury or disease and the treatment thereof.^ 

A chiropractor is competent to testify with respect 
to injuries to the parts of the body with which his 
calling deals, and to the effect of such injuries on 
the general health of the injured party,^ but he is 


87. Ala.—Barfleld v. South High-' 
lands Inflrmary, 68 So. 30, 191 Ala. 
553, Ann.Cas.l916C 1097. 

Cal.—In re Toomes’ Bstate, 64 Cal. j 
509, 36 Am.H. 63—^Longuy v. La | 
Sool^tg Francalse De Bienfaisance 
Mutuelle, 198 P. 1011, 62 Cal.App. 
370. 

Tex.—Texas Employers’ Ins. Ass’n 

V. Drews, Civ.App., 297 S.W. 630 j 

—St. Louis, B. & M. Ry. Co. v. j 
Davls, Civ«A.pp., 262 S.W. 923. | 

Vt.—Fairchild v. Bascomb, 86 Vt. 
398, 

22 C.J. p 677 note 7. I 

88. Cal.—^In re Flatau’s Bstate, 76 
P.2d 606, 10 Cal.2d 701, 

MIsa.—^Mississippi Power & Ligrht 
Co. V. Jordan, 143 So. 483, 164 
Miss. 174. 

Mo.—Gates v. Dr. Nichols* Sanatori- 
um, 66 S.W.2d 424, 831 Mo. 764, 
reversing, App., 84 S.W.2d 196. 

22 C.J. p 677 note 7. 

89. Mo.—Cazzell v. SchoUeld, 8 S. 

W. 2d 680, 319 Mo. 1169—Grainger 

V. Stili, 86 S.W. 1114, 187 Mo. 197, 
70 L.R.A. 49. 

Vt.—Williams v. Marini, 162 A. 796, 
106 Vt. 11. 

90. Fla.—^Poster v. Thornton, 170 
So. 469, 126 Fla. 699. 

Mo.—Mann v. Grim-Smith Hospital 
and Clinic, 147 S.W.2d 606. 

Neb.—Bellheimer v. Berucha., 246 N. 

W. 867, 124 Neb. 399. 

Or,—^Wemmett v. Mount, 292 P. 93, 
134 Or. 306. 

Tex.—Berry v. State, Civ.App., 136 
S.W. 631, error refused. 

Vt.—^Williams v. Manni, 162 A. 796, 
106 Vt. 11. 

Right of physician to have his treat¬ 
ment tested by principies of par¬ 
ticular school he follows see the 
C.J.S. title Physicians and Sur¬ 
geons § 44, also 48 C.J. p 1118 
note 88. 

01. Fla,—^Foster v. Thornton, 170 


So. 469, 468, 126 Fla, 699, citing. 

Corpns Juris. 

Mo.—Grainger v. Stili, 86 S.W. 1114, 
187 Mo. 197, 70 L.R.A. 49. 

Pa»—^Waldron v. Andrews, 113 A. 
742, 270 Pa. 691. 

Vt.—Williams V. Marini, 162 A. 796, 
105 Vt. 11. 

Wash.—Swanson v. Hood, 170 P. 136, 
99 Wash. 606. 

Befusal to pezmit showla&g of CLualU 
fioatlou held error 

Mo.—^Mann v. Grim-Smith Hospital 
and Clinic, 147 S.W.2d 606. 

92. Minn.—Bush v. Cress, 233 N.W. 
317, 181 Minn. 690. 

98. Vt.—Williams v. Marini, 162 A 
796, 106 Vt. 11. 

94. Cal.—Wallace v. La Vine, 97 P. 
2d 879, 36 Cal.App.2d 450—^Dalton 
v. Los Angeles College of Chiro- 
practlc, 13 P.2d 546, 125 Cal.App. 
196. 

Ohlo.—^Wlllett V. Rowekamp, 16 N.E. 
2d 797, 68 Ohio App. 466, affirmed 
16 N.E.2d 457, 134 Ohio St. 286. 
XJtah.—^Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 312. 

AUopath 

In action for death of patient 
whom chiropractor was alleged to 
have negligently treated, testimony 
of allopath was admissible.—^Abos 
V. Martyn, 88 P.2d 797, 31 Cal.App. 
2d 705. 

Allopath, pathologist, and neurolo- 
gist 

Fla.—^Poster v. Thornton, 170 So. 
469, 125 Fla. 699. 

95. Or.—Hilgedorf v. Bertschinger, 
285 P. 819, 132 Or. 641. 

96. Cal.—Hqtter v. Hommel, 3 P.2d 
654, 213 Cal. 677. 

97- N.D.—^Ness v. Teoihans, 234 N. 
W. 76, 60 N.D. 368. 

Or.—^Wemmett v. Mount, 292 P. 93, 

I 134 Or. 305. 
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98. Mo.—^Mann v. Grim-Smith Hos¬ 
pital and Clinic, 147 S.W.2d 606. 

Ia suit against allopath 
Wash.—Swanson v. Hood, 170 P. 136, 
99 Wash. 506. 

99, Ohio.—^Forthofer v. Amold, 21 
N.E.2d 869, 60 Ohio App. 436. 

1. U.S.—^New York Cent. B. Co. v. 
Johnson, C.C.A.Mo., 27 F.2d 699, 
702, citlng Corpus Juris, and cer¬ 
tiorari granted 49 S.Ct. 27, 278 XJ. 
S. 690. 73 L.Ed. 623, reversed on 
other grqunds 49 S.Ct. 300, 279 U. 
S. 310, 73 L.Ed. 706, amended 49 
S.Ct. 417. 

Wyo.—Standard 011 Co. (Indlana) v. 

Brvln. 8 P.2d 447, 44 Wyo. 88. 

22 C.J. p 677 note 8. 

Injured osteopath is competent to 
testify to her knowledge of facts 
and matters of opinion, including 
permanency of alleged injury.—State 
Realty Co. v. Ligon, 119 So. 672, 218 
Ala. 641. 

BEatters personally observed 

Osteopath could properly express 
opinion in matter within domaln of 
osteopathy regarding physical con- 
dition and nervous symptoms per¬ 
sonally observed or ascertained by 
exploratory investigation.—Calder v. 
Levi, 177 A. 392, 168 Md. 260, 97 A. 
L.R. 880. 

2. U.S.—Telloway. Inc., v. Hawkins, 
C.C.AMO.. 88 F.2d 7^1. 

Cal.—Johnston v. Peairs, 8 P.2d 617, 
117 CaLApp. 208. 

111.—^Voight V. Industria! Commis- 
sion, 130 N.E. 470, 297 111. 109. 
Kan.—^Ladlie v. American Glycerin 
Co., 223 P. 272. 116 Kan. 607. 
Md.—0’Dell V. Barrett, 163 A 191, 
163 Md. 342. 

Mo.—^Meyers v. Wells, 273 S.W. 110 
—Harder v. Thrlft Const. Co., 
App., 53 S,W.2d 34. 

N.D.—^Ness V. Teomans, 234 N.W. 
76, 60 N.D. 868. 

Okl.—Inter Ocean Oil Co. v. . Max- 



EVIDENCE 


32 C.J.S. 


§ 537 

not competent to express an opinion as to whether 
chiropractic adjustments are treatment of a dis- 
ease.3 

A naturopath physician is a competent witness in 
an action against another doctor of naturopathy for 
malpractice.^ 

b. Mental Capacity or Condition 

An observfng wftness may testify as to mental ca- 
paclty or condition if he has had adequate opportunities 
for observation; a practising physician, although without 
speciai training in mental diseases, ordinarily may testify 
as an expert. 

An observing witness as to mental capacity or 
condition must have had adequate opportunities for 
observation,® but it is not necessary that he shouid 
be specially skilled in the* subject of mental dis- 
orders.® 

Whether a witness has sufficient knowledge, learn- 


ing, and experience to state his opinion as to one^s 
mental condition as an expert on mental diseases 
is largely for the discretion of the presiding judge.*^ 
With respect to experts, where the mental derange- 
ment is of a common type, the courts have shown 
an inclination to accept, as competent to testify, 
any practicing physician in good standing,® even 
though he may not have made a speciai study of 
mental diseases,® and he is not a specialist on the 
subject,although speciai training may add weight 
to his judgment.il On the other hand, somc deci- 
sions evidence a desire to escape a multitiide of 
counselors by restricting the numbcr of those re- 
garded as qualified to testify as experts to pcrsons 
who have made speciai studies in that line of medi- 
cal research.12 Insufficient training will ronder the 
witness incompetent,!® and the evidence of a prac¬ 
ticing physician of good standing and long experi¬ 
ence has bcen rejected.i^ 


shall, 26 P.2d 399, 166 Okl. 118— 
Oklahoma Natural Gas Corpora¬ 
tion V. Schwartz, HQS P. 1087, 146 
Okl. 250. 

Or.—Camine v. Tibbetts, 74 P.2d 
974, 168 Or. 21. 

Tex.—Maryland Casualty Co. v. 
Hill, Cly.App., 91 S.'W.2d 391, er¬ 
ror dismlsaed. 

3. Ala.—Donovan v. State, 109 So. 
290, 216 Ala. 65. 

Beoson. for mle 

The questlon is a legal one aa to 
whlch the witness is Incompelent.— 
Donovan v. State, supra. 

4. N.C.—Hardy v. Dahl, 187 S.B. 
788, 210 N.C. 630. 

5. Qa.—Holland v. Hlll, 111 S.B. 
71, 28 Ga.\pp. 587. 

22 C.J. p 678 notes 16, 17. 

eu Mo.—Sanguinett v. May Depart- 
naent Stores Co., 66 S.W.2d 162, 
228 Mo.App. 1161. 

Tex.—Beasley v. Paust, Civ.App., 217 
S.W. 179. 

22 C.J. p 678 note 18. 

Effeot of referrlug' patient to neurol- 
osrlflt 

Physician was not Incompetent to 
testify because he referred patient 
to neurolofflst.—Sangulnelt v. May 
Department Stores Co., 65 S.W.2d 
162, -228 Mo.App. 1161. 

Minister of gospel 

One Is qualifled as an expert when 
it is shown that he is a priest and 
is dally required to exercise his 
judgment as to the mental condition 
of persons.—In re Toomes' Bstate, 
64 CaL 609, 85 Am.H. 83. • 

7- 111.—Williams v. Prudential Ins. 

Co. of America, 271 IlLApp. 632. 
Mass.—^Lockhart v. Ferguson, 137 
N.B. 866, 243 Mass. 226—Old Col- 
ony Trust Co. v. Di Cola, 123 N.E. 
454, 233 Mass. 119. 


8- Ga.—^Williams v. Trust Co. of 
Georgia, 178 S.B. 295, 180 Ga. 73. 
Mass.—White v. McPherson, 67 N. 

B. 643, 183 Mass. 533. 

N.H.—Olgiati V. New England Box 
Co., 117 A. 735, 80 N.H. 399. 

N.J.—^Polgar V. Kantor, 130 A. 732, 
3 N.J.MISC. 1122. 

Okl.—Baldrldge v. Zigler, 229 P. 831, 
103 Okl. 219. 

Or.—In re Allen’s Bstate, 241 P. 996, 
116 Or. 467. 

22 C.J. p 678 note 19. 

Mental condition as qnestion for 
medical professlon 
Question of quality of mind i.s 
one peculiarly directed to medical 
professlon,—Murphy v. Lester, 332 
S.W.2d 642, 280 Ky. 61—McDonald '3 
Ex’r V. Transylvania XJniversily, 
Lexington, 118 S.W.2d 171, 274 Ky. 
168—McCutcheon v. Bichon, 103 S. 
W.2d 76, 267 Ky. 694. 

Interne 

Testlmony of interne as to mental 
condition of injured pedestrian is 
admisslble, as against contention he 
was not licensed physician.—Clark 
V. Horowllz, 143 A. 131, 293 Pa. 441. 

9. Ark.—Crocker's Heirs v. Crock- 
er’s Heirs, 246 SW. 6, 156 Ark. 
309. 

Mass.—Lewls v. Mason, 109 Mass. 
169—Hastmgs v. Rider, 99 Mass. 
622—Baxter v. Abbott, 7 Gray 71. 

10. Tex.—Utilities Indemni ty Ex- 
change v. Burks, Civ.App., 7 S.W. 
2d 1112, error dlsmissed. 

22 O.J. p 679 note 20. 

11. Vt.—Hathaway v. National L. 
Ins. Co., 48 Vt. 336. 

Pexmittingr witness to state qnallfi- 
oation of psychiatrist 
Permittlng superintendent of in¬ 
sane hospital to state that psychia¬ 
trist was better prepared to give ex¬ 
pert opinion on mental disease 
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ordinary surgeon or general praeti- 
tioner was not error.—Parke v. Den- 
nard, 118 So. 396, 218 Ala. 209. 

12. Mass.—Taylor v. Cn^eley, 152 
N.E. 3, 257 Mas.s. 21—<>!d O>lony 
Trust Co. V. Di Cola, 123 X.K. 454, 
233 Mass. 319. 

N.T.—In n‘ Lintloifs Will, 270 N. 

y.S. 771, 211 App.Div. S39. 

22 C.J. p 679 note 22. 

13. Ky,—Abboit V. <'omnion\vealth, 
r>5 S.W. 196, 107 Ky, 624. 21 Ky.L. 
1372. 

Tenn.—Ashby v. State, 139 S.W. 872, 
124 Tenn. 684. 

Attoxney at law and stenographer 
in law oflice were not «‘Xp»»rt wit- 
nesses on menial eupaeily testa¬ 
trix, who engagfil in (‘onver.«alion 
with them regarding terms of will 
at time that they atlested h**r will. 
—Snodgrass v. Weaver, 199 ».R i, 
120 W.Va. 441. 

School Principal 

In action for Injuries to school 
teacher resulting In “traumatic 
neurasthenia,” permilting prin<‘ipal 
of school to answer whether teacher 
was “really capable of teai*hlng 
school” was error as invading pntv- 
ince of jury.—r''apital Motor Lines 
V. Gillette, 177 So. 881, 235 Ala. 157, 
Beading as qnaliWag. witness 
In order for reading to serve as a 
quall/lcation, it niust be nbmg line.s 
of medicine or the Science of the 
mind.—Davls v. State, 35 Ind. 496 
9 Am.R. 760—22 C.J. p 670 noio 27.' 

14. Md.—Mitehell v, Slye, m A. 
814, 137 Md. 89. 

Miias.—'Old Oolony Trust Oo. v. Di 
Cola, 123 N.E. 454, 233 Mass. 119. 
22 C.J. p 679 note 24, 

Boetor who has marely troated a 
great many old peopls and is ac- 
quainted with the effects of pneu¬ 
monia on them does not qualify to 
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It has been considered that a witness, who would 
be competent to testify as an expert on hypothet- 
ically stated facts may observe or examine the per- 
son in question either as a witness on the stand, or 
under other circumstances aifording a suitable op- 
portunity for forming an inference from the facts 
observed, and state this inference to the jury, to- 
gether with the facts on which it is based;i5 but a 
contrary view has been asserted.^® 

§ 538. - Statements Excluded 

With respect to medicali surgicai, or physiotogical 
matters, irrelevant statements and statements beyond 
the sphere of the witness are excluded as are opinions 
on the correctness of other doctors’ opinions. 

As shown supra § 534, only facts peculiarly with- 
in the knowledge of professional experts, and not 
facts which may be ascertained without the aid of 
Science, are a proper subject for expert medical 
opinion. Irrelevant statements are excluded,!^ as 
are also statements beyond the sphere of the wit- 
ness.^^ 

Further, a witness may not give evidence in the 
nature of an argument in favor of a party,i® or 
state an inference as to the effect of the conditions 
observed by him in some connection as to which he 
is not qualified, for example, as to the insurability 
of the life affected in a particular way,20 or an ex- 
pectancy of life not based on the use of mortality 
tables.^i It is improper for a medical expert to ex- 


press an opinion on the correctness of another doc- 
tor^s opinion.22 ♦ 

§ 539. Mental State 

Intent or mental conviction Is not ordinarily a sub¬ 
ject for expert opinion. 

Intent is not a subject for expert opinion, at least 
where it is the ultimate issue in the case.^ 3 What 
a mentally normal man would do under assumed 
conditions is not a proper subject for expert testi- 
mony.24 An opinion of an expert that nonpa 3 Tnent 
of a check should have created a conviction in the 
mind of the payee that the drawer was insolvent is 
not admissible.25 It has also been considered that 
skilled witnesses cannot state opinions as to wheth- 
er an electrical lineman knew the dangers incident 
to working on wires carrying a high current.^® 

Expert testimony as to mental condition as a med¬ 
ical or physiological matter is considered supra § 
535. 

§ 540* Mining and Excavation 

The court in its discretion may receive expert opin¬ 
ions as to methods, causal relations, and other matters 
pertaining to mining and similar operations where the 
witness possesses speclal sklll or experience. 

The court may receive a statement of an infer¬ 
ence or judgment as to the proper method of per- 
forming mining or similar operations,and other 


testify to the probable mental ca- 
pacity to make a will of an old per- 
son sufferingr from that dlsease.— 
Lorts V. Wash, 76 S.W. 96, 175 Mo. 
487. 

15. lowa.—Monahan v. Roderick, 
166 N.W. 726, 183 lowa 1. 

22 C.J. p 679 note 26. 

1& Me.—Fayette v. Chesterville, 77 
Me. 28, 62 Am.R. 741. 

22 C.J. p 679 note 26. 

17. Ark.—Guardian Life Ins. Co. v. 
Johnson, 67 S.W.2d 566, 186 Ark. 
1019. 

Conn.—Schmeltz v. Tracy, 177 A. 
620, 119 Conn. 492. 

111.—Powers Storage Co. v. Indus- 
trial Commisslon, 173 N.E. 70, 340 
111. 498—^Williams v. Stearns, 266 
IlLApp. 426. 

lowa.—^Wlldehoer v. Peterson, 203 JN". 

W. 284, 201 lowa 1202. 

22 C.J. p 680 note 38, p 721 note 62 
[a]. 

18. La.—Spears v. Stone & Webster 
Engineenng Corporation, App., 
161 So. 361, amended and rehear- 
ing refused 161 So. 906. 

22 C.J. P 680 note 39. 

ZSTldenoe held Inadmlsslble 

(1) Degree'of care required, In X-, 


ray treatment.—^Butler v. Rule, 242 
P. 436, 29 Ariz. 406. 

(2) Whether shootlng was accl- 
dental or intentional.—Bayles v. 
Jeiferson Standard Life Ins. Co., 
La.App., 148 So. 466. 

(3) What induced person to com- 
mit sulcide.—Baber v. John C. Knlpp 
& Sons, 163 A. 862, 164 Md. 66. 

(4) How automobile lights act In 
fog.—^Vidal V. Town of Errol, 162 A. 
232, 86 N.H. 1. 

(6) Whether insured was con- 
sclous that she had consumption 
prior to her appllcation for Insur¬ 
ance.—^Knights and Ladies of Secu- 
rlty V. Shepherd, Tex.Civ.App., 221 
S.W. 696. 

(6) Whether insured's employment 
was continuous and whether re- 
wards for his labor had been or 
might be expected to be substantial- 
ly gainful.—U. S. v. Stephens, C.C. 
A.Idaho, 73 P.2d 696. 

19. N.D.—Hlntz v. Wagner, 140 N. 
W. 729, 26 N.D. 110. 

20^ N.T.—^Rawls v. American L. 
'Ins. Co., 30 Barb. 367, affirmed 27 
N.T. 282, 84 Am.D. 280. 

21. —Chicago, R. L & T..R. Co. 
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V. Zions, 66 S.W. 882, 26 Tex.Clv. 
App. 601. 

22. Mlch.—Sinclair v. Brunson, 180 
N.W. 368, 212 Mich. 387, 12 A.L.R. 
693. 

Tenn.—^Montes! v. Patton, 10 Tenn. 
App. 456. 

23. U.S.—^Holyoke Water Power Co. 
V, American Wrlting Paper Co., 
C.C.A.Mass., 68 P.2d 261. 

Intent of lawmakers 
A witness may not testify as to 
what a City council intended by a 
provislon in an ordlnance.—^Arden 
Farms Co. v. City of Seattle, 99 P.2d 
416, 2 Wash.2d 640. 

24. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A. Neb., 85 P. 
2d 187. 

25. U.S.—Patrlck v. Rlce, C.C.A.Pa., 
98 F.2d 660. 

26. Md.—Consolidated Gas, Electric 
Light & Power Co. v. State, 72 A. 
661, 109 Md. 186. 

27. Ala.—^Blrmingham Fuel Co. v. 
Taylor, 81-So. 630, 202 Ala, 674. 

Mass.—Moraskl v. T. A. Glllespie 
Co., 131 N.E. 441, 239 Mass. 44. 

22 C.J. p 660 note 1 [a] (27), (40). 
p 680 note 69. 

Statements of fact by skilled wit- 
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matters connected with such operations.^* Receipt 
of such testimot^y generally rests in the discretion 
of the court,29 although it must appear that the wit- 
ness possesses the necessary skill and experience to 
render his inference of value.30 A competent wit- 
ness may state a relation of cause and effect in con- 
nection with mining or excavation and give his opin- 
ion as to the reason for given occurrences relating 
to such operations.®! Persons who have experience 
in excavating and in protecting themselves against 
caving of the earth may acquire such a peculiar 
knowledge of the character of soils and of the best 
methods of protection as will warrant the recep- 
tion of their inferences as to these matters.^^ 


A witness skilled in mining matters may give an 
opinion relating thereto based on his own observa- 
tions^S or experiments and an expert’s opinion 
in such matters may be based on personal observa- 
tion combined with assumed facts supported by the 
evidence.^5 In the case of an observing witness 
the facts on which the inference rests shouid first 
be stated^® and the inference shouid not be received 
where all the facts can be placed bcfore the jury 
and properly coordinated by them.37 A witness tes- 
tifying as to a drilling operation may not state his 
conclusion on a mixed question of law and fact, 
thereby invading the province of the jury to pass 
on the controlling issue in the case.^® 


nesses as to mining: matters see 
supra § 484. 

StatemeiLts held admlssilsle 

(1) As to proper method of shor- 
Ingr a ditch.—^Dowling v. L. H. Shat- 
tuck, Inc., N.H., 17 A.2d 529. 

(2) As to whether roof was dan- 
gerous.—^McMlllan v. Bausch, Mo., 
234 S.W. 835. 

(3) As to respect in which a 

chute was defective.—^P. J. Lewel- 
llng Const. Co. v. Longstreth, 246 S. 
W. 19, 156 Ark. 236. ‘ 

(4) As to whether a post was too 
near the track for the safety of the 
workmen.—Blrmlngham Fuel Co. v. 
Taylor, 81 So. 630, 202 Ala. 674. 

(6) As to whether well shouid he 
cased.—^Raymond v. Pointer, 127 So. 
153, 220 Ala. 593. 

28. Ky.—^Palmer Corporation v. Col- 
llns, 284 S-W. 95, 114 Ky. 83«. 
Ohio.—Welsant v. Follett, 17 Ohio 
App. 371. 

Tex.—^Texas Co. v. Brown, Civ.App., 
82 S.W.2d 1101, error dismissed— 
Humble Oil & Refining Co. v. 
Strauss, Civ.App., 243 S.W. 628. 
XJtah.—Wooton v. Bragon Consol. 
Mining Co., 181 P. 593, 54 Utah 
459. 

22 C.J. p 650 noto 1 [a] (27), (29), 
(40), p 681 note 70. 

StatementB held admlsslhle 

(1) As to cost of dlgging gas 
Wells.—Fredonia Gas Co. v. Balley, 
94 P. 268, 77 Kan. 296. 

(2) As to probable proflts from 
drilling an oil well.—Osage Oil & 
Reflriing Co. v. Lee Farm Oil Co., 
Tex.Civ.App., 230 S.W. 618, error re- 
fused. 

(3) As to efflciency of a lamp.— 
Williams v. Alabama Fuel & Iron 
Co., 102 So. 136, 212 Ala 169. 

2a. U.S.—^Hartford Fire Ins. Co. v. 
Bmpire Coal Mining Co., C.C.A. 
Colo., 30 F.2d 794. 

22 C.J. p 680 note 68. 

30. U.S.—Western Coal & Mining 
Co. V. Greeson, GC.AArk., 284 P. 
510. 


Ala.—Birmingham Fuel Co. v. Tay¬ 
lor, 81 So. 630, 202 Ala 674. 

Ark.—P. J. Lewelling Const. Co. v. 
Longstreth, 246 S.W. 19, 156 Ark. 
236. 

N.H.—^Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 629. 

Tex.—Portilla Drilling Co. v. Miller, 
Civ.App., 144 S.W.2d 936, error 
dismissed, Judgment correct— 
Taubert v. Barle, Civ.App., 133 S. 
W.2d 145, error refused—Texas 
Co. v. Brown, Civ.App., 82 S.W.2d 
1101, error dismissed. 

22 C.J. p 681 note 71. 

Expexienoed miiterB were held 
properly permitted as experls to 
give their opinions based on obser¬ 
vatione made and testifled to by 
others and submitted to wltnosscs 
In hypothetical questions.—Gatliff 
Coal Co. V. Hiirs AdmY, 92 S.W.2d 
66, 263 Ky, 309. 

AoqnalxLtanoe with partlcular place 
A witness to be competent as an 
expert to testify as to the efflcacy 
of a general method of finding loose 
rock in a mine need not, in absence 
of local peculiarity, be acquainted 
with the condition of the particular 
place in question.—^Wooton v. Drag- 
on Consol. Mining Co., 181 P. 693, 
64 Utah 469. 

<<En.tlrely theoretlcal” knowledge 
Jhias been rejected as a qualiflcation. 
—Llneoski v. Susquehanna Coal Co., 
27 A. 677, 167 Pa 163. 

31, U.S.—^Bmpire Oil & RefiningCo. 

V. Hoyt, C.C.A.Mich., 112 F.2d 356. 
Ky.—City of Harlan v. Bversole, 58 
S.W.2d 371, 248 Ky. 131. 

22 C.J. p 660 note 1 Ca] (27), p 681 
note 70 [b]. 

Whether flre had been oansed by 
exploslon was held a proper subject 
for expert testimony.—Hartford 
Fire Ins, Co. v. Bmpire Coal Mining 
Co„ C.C.A.C 0 I 0 ., 30 F.2d 794, 
Fxoxtmity of trenohea 
A witness having special skill or 
experience may state an inference 
as to the effect of digging a small 
Itrench near another trench.—Byan 
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V. Oakland Gas, Light & Heat Co., 
102 P. 658, 10 CaLApp. 484. 

Eateral pressure 

An expert may give te.<^timony 
tending to prove that the weight of 
a building did not inorease the lat¬ 
era! pressuro of the aoil and henco 
did not cause or contribute to the 
sliding of such soli into an €*xcava- 
tion.—Smith v. Stolle, Mo.App., 77 
S.W.2d 521. 

32. in.—^Degenhart v. Gent, 97 IH. 
App. 145. 

N.H.—Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 629. 

33. Ark.-—P. J. Lewelling Oonst. 
Co, V, Longstreth, 246 S.\V. 19, 
166 Ark, m. 

Ky.—GatlilT Coal Co, v, HilTa Adm*r, 
92 S.W.2d 56, 263 Ky, 309. 

Method of extraoting ore 
An experlenced miner famlllar 
with the methods of extracting ore 
in a particular vioinily may testify 
thereto.—Pago v. Savage, 246 P. 304, 
42 Idaho 458. 

34. U.S.—Bmpire Oil & Rellnlng 
Co. V. Hoyt, C.C.A.Mich., 112 K,2d 
356. 

35. Pa.—Jackson v. U. S. Plpe Line 
Co., 191 A. 166, 326 Pa. 436. 

36. Pa.—^Wolls V. Leek, 26 A. lOl, 
161 Pa. 431. 

37. Colo.—Davls V. Shopherd, 72 P. 
67, 31 Colo. 141. 

22 C.J. p 681 note 74. 

Poor Ugrhting 

Testimony that a mine was "poor- 
ly lighted** shouid not be recidved 
unless the witness quali fies as an 
expert; the nonexpert shouid mere- 
ly state facts on which the Jury 
mlght base a flnding of improp<*r 
llghting.—Texas & l»aomc Coal Co. 
V. Sherbley, Tex,Civ,App., 213 S.W. 
768, 761. 

38. Tex.—Taeger v. Long Bros. 
Drilling Co., Civ.App., 147 S.W.2d 
276, error refused. 
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§ 541. Nature, Condition, and Qualities of 
Objects 

Opinion evidence as to the properties of particular 
objects is admlsslble where the matter Is one requlrlng 
speciai knowledge, but not where it is one of common 
knowiedge. 

Opinion evidence as to the nature, condition, or 
qualities of certain objects is admissible where the 
matter is such as to require speciai skill or experi- 
ence in order to draw a correct inference.^^ The 
opinion may be expressed by a witness who has spe¬ 
ciai knowiedge thereof from experience or leam- 
ing.40 On the other hand, such evidence must be 
excluded where the matter is one of common knowi¬ 


edge or the inference is one which may be correctly 
drawn by the jury from the facts when presented,^! 
or where the witness is not sufficiently qualified;^^* 
and it is also excluded where it consists merely of 
speculative views and criticisms.^® 

§ 542. Physical Facts 

An inference as to physical facts may be stated by 
an expert or skflled witness where the Inference is not 
one which the court or jury couid draw without as- 
sistance. 

An inference as to physical facts,such as the 
properties of a given substance,^^ may be stated by 
skilled or expert witnesses where the matter is of 


39. Cal.—^McStay v. Cltlzena’ Nat. 
Tnist & Savlngs Bank of Los An- 
geles, 43 P.2d 560, 5 Cal.App.2d 
595. 

111.—^Lyon & Healy v. Central States 
Hotel Co., 16 N.E.2d 166, 296 111. 
App. 245. 

Md.—State v. Emerson & Morgan 
Coal Co., 133 A. 601, 160 Md. 429. 
N.H.—^Perreault v. Allen Oli Co., 
179 A. 365, 87 N.H. 306. 

22 C.J. p 681 note 76. 

Condition or age of motor vehlole 
Ala.—Scott V. Parker, 113 So. 495, 

216 Ala. 321—^Unlon Ins. Oo. of 
Canton v. Sudduth, 103 So. 846, 
212 Ala. 649—Chevrolet Motor Co. 
V. Caton, 116 So. 325, 22 Ala.App. 
284, certiorari denled 116 So. 327, 

217 Ala. 332. 

Inherent danger of gas heater 

Kan.—^Fotopoulos v. Gas Service Co., 
96 P.2d 666, 150 Kan. 738. 

40. Ind.—Smith v. Hili, 166 N.E. 
911, 200 Ind. 616. 

Mo.—^McCormtck v. Lowe & Camp¬ 
bell Athletic Goods Co„ App., 144 
S.W.2d 866—Mummaw v. South- 
western Telegraph & Telephone 
Co., App., 208 S.W. 476. 

N.H.—^Brldges v. Great Falis Mfg. 

Co., 166 A. 697, 86 N.H. 220. 

Dealer in traoks 

Person shown to have expert 
knowiedge as a user of, and dealer 
In, trucks. and to have knowiedge 
of truck destroyed by fire, might 
testify that truck was “practically 
new,” and statement was not ob- 
jectionable as a conclusion.—^Unlon 
Ins. Soc. of Canton v. Sudduth, 103 
So. 846, 212 Ala, 649. 

41. Mass.—^Dlllon v. Town of Fram- 
ingham, 193 N.E. 54, 288 Mass. 
611—Robbins v. Minute Taploca 
Co., 128 N.E. 417, 236 Mass. 387. 

Pa.—Delalr v. McAdoo, 188 A. 181, 
824 Pa. 392. 

22 C.J. p 682 note 76. 

Contxadiotion of well known faot 
The commonly known fact that It 
is dangerous to pour kerosene on a 
newly kindled flre cannot be contro- 
verted by expert testimony.—Parton, 


v. Phillips Petroleum Co., 107 S.W. 
2d 167, 231 Mo.App. 685. 

42. Ala.—Great Atlantic & Pacific 
Tea Co. v. Donaldson, 166 So. 869, 
26 Ala.App. 179, certiorari denled 
156 So. 866, 229 Ala. 276. 

Tex.—German v. Continental Jewel- 
ry Co.. Civ.App., 22 S.W.2d 341. 

43. Mo.—American Paper Products 
Co. V. Morton Salt Co., App., 279 
S.W. 761. 

44. Cal.—City of Elsinore v. Tem- 
escal Water Co., 97 P.2d 274, 36 
Cal.App.2d 116. 

Tenn.—Standard Oil Co. of Loulsl- 
ana v. Roach, 94 S.W.2d 63, 19 
Tenn.App. 661—^De Kalb County v. 
Tennessee Electric Power Co,, 67 
S.W.2d 665, 17 TennJi.pp. 343. 

Tex.—Southwestem Gas & Electric 
Co. V. Hutchins, Civ.App., 68 S.W. 
2d 1086, error dlsmissed. 

22 C.J. p 683 note 13, p 681 note 75 
[a]. 

Type of liguoz 

A witness experlenced in detectlng 
concealed liquors couid state that a 
certain liquor which he had smelled 
and tasted was whisky.—^Midwest & 
Northern Realty Co. v. Standard 
Garage & Service Co., 200 N.W. 470, 
160 Mlnn. 428. 

Wind velocity 

Evidence by a government meteor- 
ologlst as to the velocity of the 
wind at the time was held compe¬ 
tent, although the ohservations were 
made in a nearby town rather than 
at the place in questlon.—^Ignaszak 

V. McCray Refrigerator Co., 190 N. 

W. 766, 221 Mich. 10. 

Caose and affeot; statements held 
admlsslble as to: 

(1) Cause of decay in a shlpment 
of peaches.—Western & A. R. Co. v. 
Summerour, 77 S.E. 802, 139 Ga. 646 
—^Alahama Great Southern R. Co, v. 
McKenzie, 77 S.E. 647, 139 Ga. 410, 
46 L.R.A.,N.S., 18. 

(2) Cause of damage to cotton.— 
Houston & T. C. R. Co. v. Bath, 90 
S.W. 66, 40 Tex.Civ.App. 270—22 C. 
J. p 648 note 53. 
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' (3) Elfect of alleged odors or 

smells.—^Union Cemetery Co. v. Har- 
rison, 101 So. 617, 20 Ala.App. 291. 

(4) Effect of constant wear on a 
hard wood surface.—^Acme Harves- 
ter Co. V. Chittick, 132 IlLApp. 611, 
affirmed 82 N.E. 647, 230 Ili. 568. 

(5) Effect of storage of limes in 
rallroad sheds.—^American Ry. Ex¬ 
press Co. V. Mobile Importlng & 
Tradlng Co.. 108 So. 238, 214 Ala. 
420. 

(6) Effect of water standing in a 
sewer on the lagging and on the 
foundation of an adjolning dwell- 
ing house.—^Hanrahan v. BaJtimore, 
80 A. 312, 114 Md. 517. 

(7) Causal relationshlps general- 
ly see supra § 525. 

45. U.S.—^Fleischmann Mfg. Co. v. 
Irwin, C.C.A.N.T., 5 P.2d 167, af- 
flrming, D.C., 293 F. 267. 

S.C,—Williams v. Standard Oil Co., 
121 S.E. 863, 127 S.C. 430. 

Tex.—Adkins-Polk Co. v. John Bark- 
ley & Co., Clv.App., 297 S.W. 767. 
22 C.J. p 681 note 76 [a], p 683 note 
13 [a]. 

Time of analysls 

Expert testimony as to the com- 
position of oil analyzed many years 
after Its sale is admissible if the 
oil has remalned untouched and in 
a condition which would show ita 
ingrredients as of the time in ques- 
tion.—Gutkind v. George Lueders & 
Co., 196 N.E. 201, 267 N.Y. 320, re- 
versing 276 N.Y.S. 338, 242 App.Dlv. 
764, and reargument denled 198 N. 
B. 429. 268 N.Y. 610. 

Analysls by sample 
An analysls of samples of a suh- 
stance is not rendered Inadmlssible 
because of removal of a small quan- 
tlty of the substance before the 
analysls was made, where the re¬ 
moval dld not materlajlly vary the 
composltlon; nor need it appear that 
the usual method of sampllng was 
adopted where such method would 
have been Inappropriate to estab- 
lish the particular facts in Issue.— 
Libby v. Woodman Potato Co., '196 
A. 669, 135 Me. 305. 



'§$42 

' a technical nature. Thus the inference or judg- 
ment of a qualified witness has been held admissible 
' as to whether particular substances were of good 
grade^® or contaminated,^'^ their condition when 
shipped,48 and their explosive,^^ poisonous,60 or por- 
ous^^ properties. An opinion as to the quality, com- 
position, or utility of a material or substance,62 or 
.as to other physical facts,53 may be given by one 
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having special knowledge thereof from experience 
or learning. 

An inference or opinion as to physical facts can- 
not be stated by a witness who is not showTi to pos- 
sess the necessary skill and experience®^ or who is 
unable to make a statcment so definite as to be of 
value.®® Further, an inference or opinion as to such 
facts, even by an expert or skilled witness, will not 
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Coutractnal Btlpnlatloii 
Where parties to a contract have 
stipulated that the analysis by the 
state chemist shall be “the best and 
only competent evldence of the con- 
tents** of certain merchandlse, they 
cannot adduce other expert testi- 
. mony contradicting" the flndingr of 
the state chemist.—^American Fertil- 
Izingr Co. v. Thomas, 106 S.B. 836, 
888, 181 N.C. 274. 

4a Ala.—Jefeerson v. Republic Iron 
& Steel Co., 93 So. 890, 208 Ala. 
143. 

Ind.-—Smith v. HUI, 165 N.B. 911, 200 
Ind. 616. 

Tex.—Sugrarland R. Co. v. Dew Bros., 
Civ.App., 212 S.W. 190, dlsmissed 
for want of jurisdictlon. 

47. Mass.—^Plynn v. Qrowers Out- 
let, 30 N.B.2d 260, 307 Mass. 37‘3.' 

Oondltlon as apparent 
Expert testlmony Is admissible on 
the question of whether it would 
have been reasonably easy for «\.n 
experienced person to ascerfain 
whether particular meat was in a 
fresh or tainted condition.—^King- v. 
Davis, 296 F. 986, 64 App.D.C. 239. 

48. Ark.—C. H. Robinson Co. v. 
Hudgrins Produce Co., 212 S.W. 306, 
188 Ark. 500. 

N.T.—J. & H. Goodwln v. Dingfeld- 
er, 228 N.T.S. 23, 223 App.Div. 742, 
N.C.—^Richardson v. Woodruff & 
Sons, 100 S.E. 173, 178 N.C. 46. 

49- Ala.—JefCerson v. Republic Iron 
& Steel Co., 93 So. 890, 208 Ala. 
143. 

Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.B. 236, 
267 Mass. 501. 

Okl.—Selby v. Osage Torpedo Co., 
241 P. 130, 112 Okl. 303, 44 A.L.R. 
120 . 

Tenn.—Read Phosphate Co. v. Vick- 
ers, 11 TennApp. 146. 

Ezploslon wlthoxit eztrasoieons oanse 
Testlmony that nitroglycerine, un- 
less properly washed, would some- 
times explode without extraneous 
cause, is properly excluded, where 
there Is no evidence in the case that 
it did so explode.—^Bean v. Independ- 
eht Torpedo Co., C.C.A.Okl., 4 P.2d 
504. 

60. Mo.—Cleaver v. Central States 
Life Ins. Co., 142 S.W.2d 474, 129 
AL.R, 1094—Brock v. American 
Cent Life Ins. Co., App., 44 S.W. 
2d 200. 


51. Pa.—Capri v. Jafolla & Mark. 
181 A. 448, 119 Pa.Super. 663. 

StL Ark.—C. H. Robinson Co. v. 
Hudgins Produce Co., 212 S.W. 
306, 138 Ark. 600. 

Conn.—^Katz v. Delohery Hat Co., 
118 A 88, 97 Conn. 665. 

D.C.—King V. Davis, 296 F. 986, 64 
App.D.C. 239. 

Ind.—Smith v. Hili, 166 N.B. 911, 
200 Ind. 616. 

Md.—^Peninsula Produce Exch. v. 
American Ry. Express Co., 128 A. 
'403, 147 Md. 424. 

Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.B. 235, 
267 Mass. 501. 

Pa.—Capri v. Jafolla & Mark, 181 A, 
448, 119 Pa.Super. 563. 

Tenn.—Holland & Kerr v. Craven, 5 
Tenn.App. 39. 

Vt—Holbrook Grocery Co. v. Arm- 
stronff, 122 A. 468, 97 Vt. 197. 
Fhyslcians were held competent 
to testify as to Chemical reactlon of 
sulphuric acid.—^Associated Indem- 
nity Corporation v. Baker, Tex.Civ. 
App., 76 S.W.2d 153, error dlsmissed. 

Road engineer, and contractor who 
has Improved road, may express 
their opinions as to whether gravel 
used on a road was a good quality 
paving material.—Smith v. Hill, 166 
N.B. 911, 200 Ind. 616. 

Ezperts on water 

(1) One who was a physician and 
county health oiheer could state his 
opinion as to the fltness of water 
for domestic use; it does not re¬ 
quire a bacteriologist to determino 
this question.—Joerger v. Paciflo 
Gas & Electric Co., 276 P. 1017, 207 
Cal. 8. 

(2) An expert well driller could 
express opinion that well would 
have produced usable water.—Smith 
V. Patterson, Tex.Civ.App., 294 S.W. 
984. 

(3) Persons who have casually 
used water for drinking and wash- 
ing do not qualify as experts on iU- 
ness of water for drinking or do¬ 
mestic purposes.—Tyrrell-Combest 
Realty Co. v. Adams, Tex.Clv.App., 
291 S.W. 262. 

53. Colo.—Ison V. Stewart, 94 P. 

2d 701, 105 Colo. 65. 

Wltnesses held quallded to testify 

(1) As to cause of condition of 
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crop.—Hurley v. Illinois Cent. R. 
Co., 282 S.W. 97, 221 Mo.App. 478. 

(2) As to possible use of land.— 
Vineyard Grove Co. v. Town of Oak 
Bluffs, 163 N.B. SS8, 265 Mass. 270. 

(3) As to productivity of de- 
stroyed trees.—Shell Pipe Line Cor¬ 
poration V. Svrcek, Tex.Civ.App., 37 
S.W.2d 297. 

54. Ala.—Herrin v. Burnett, 114 So. 
406, 217 Ala. 23. 

111.—Thompson v. ITughes, 12l N.B. 
387, 286 111. 128, afflrming 210 III. 
App. 462. 

lowa.—Slinger v. Fiirmers* Mut. HaU 
Ins. Ass'n of lowa, 258 X,\V. lOi, 
219 lowa 329. 

Mo.—^Ambruster v. Levitt Realty & 
Tnvestment Co., 107 S.W.2d 74, 
341 Mo. 364, 

Vt.—Shields V. Vermont Mut, Fire 
Ins. Co., 147 A. 352, 102 Vt, 224. 
22 C.J. p 683 noto 14. 

Physiciane 

(1) A doctor, who lestitled that 
he knew nothing about the .siihjeet 
of dealh by eleetroeution, or the 
medical aulhorlties eonrerning it, 
and had nover oxaniined, afUT cjeaih, 
a body known to have been eleeiro- 
cuted, was not qualifb*(i to express 
tho opinion that a person was elec- 
trocutcd because decomptisition set 
in Quiekly.—Sesser Ct>al Co. v. In- 
dustrial Commi.ssion, 12!» N.K. 536, 
296 111. 11. 

(2) Physician who was not shown 
to have had any (‘Xperieriee iti; keep- 
Ing eemeteries eould noi testify 
whether kind of burying ground 
whleh ho inspected would have ten- 
dency to allow eseape of iioxtous 
vapors and fuine.s frtun dead bodies. 
—tTnion Cernetery Co. v. narn.'<on, 
101 So. 517, 20 Ala.App. 201. 

Vetexinovian was heki not eompe- 
tent to give opinion as to whether 
serum was etmtaminaled.—Murphy 
v. Sloux Falis Serum Ok, 105 X.W. 
835, 47 S.D. 44. 

Effect of odors 

Nonexperl ft*stimony as lo the ef¬ 
fect of alleged o<Iop.m or smells has 
been held inadml,s.'<lhle.—l^nion Oem- 
etery Co. v. Ilarnson, 1(»1 So. 517, 
20 AlfluApp. 291. 

65. Md.—State v, Flanigan, 74 A. 

818, 111 Md. 481. 

22 C.J. p 683 note 15. 
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be admitted where to do so would raise collateral 
issues,®® or where the matter is nontechnical and 
the inference is one which can be drawn by the 
court or jury from facts properly presentedjS*^ or 
where for some reason a proper foundation has not 
been laid*,^^ as where the basis of the opinion rests 
on inadmissible hearsay statements.59 

§ 543. Quantity or Capacity 

An Inference as to quantity or capacity, amounting 


to more than a mere guess, may be stated by speclally 
qualified witnesses, 

When special skill or experience is necessary to 
the drawing of a correct inference as to quantity 
or capacity, the inference of a witness possessing 
such skill and experience is competent,and a lib- 
eral rule prevails in such cases.®^ Thus qualified 
witnesses may give their opinion or judg^ent as to 
the quantity of a crop®^ or other substancethe 
acreage of a tract of land;®^ the weight of objects 


58. Mlch.—Porath v. Vlllagre of 
Highland Park, 179 N.W. 229, 211 
Mlch. 476. 

57. U.S.—Wisconsin Alumni Re¬ 
search Foundation v. George A. 
Breon & Co., C.C.A.Mo., 86 F.2d 
166, reversing, D.C., 12 P.Supp. 
928, certiorari denled George A. 
Breon & Co. v. Wisconsin Alumni 
Research Foundation, 67 S.Ct. 191, 
299 U.S. 598, 8l L.Ed. 441—U. S. 
V. Ten Cases, More or Less, Bred 
Spred, C.C.A.Iowa, 49 F.2d 87— 
Coca-Cola Co. v. Joseph C. Wirth- 
man Drug Co., C.C.A.Mo., 48 F.2d 
743. 

Conn.—^Frechette v. City of New 
Haven, 132 A. 467, 104 Conn. 83. 
111.—Thompson v. Hughes, 121 N.E. 
387, 286 111. 128, affirming 210 111. 
App. 462. 

Mo.—Homan v. Mlssouri Pac. R. Co., 
70 S.W.2d 869, 336 Mo. 30—Homan 
V. Mlssouri r^. R. Co., 64 S.W. 
2d 617, 334 Mo. 61, certiorari de- 
nied Mlssouri Pac. R. Co., 54 S.Ct. 
661, 291 U.S. 683, 78 LEd. 1070—, 
Kunkel v. Grifflth, 29 S.W.2d 64, 
326 Mo. 392. 

Neb.—Moore v. Krejcl, 297 N.W. 913. 
N.J.—Bacon v. Standard Oll Co., 149 
A. 336, 8 N.J.Misc. 203. 

Tex.—^Panhandle Grain & Elevator 
Co. V. Dowlin, Civ.App., 247 S.W. 
873. 

Arlthmetloal calcnlatloxi 

It is not error to exclude expert 
testimony as to how many feet 
would be covered in a given time by 
one walking at a speciiled rate.— 
Bonovan v. Philadelphia Rapid 
Transit Co., 116 A. 807, 273 Pa. 152. 
Danger of fall 

Where the distance in feet from 
one floor to another has been shown, 
testimony of expert that it was a 
dangerous distance to fall, is not ad- 
missible.—Rodgers v. Oklahoma 
Wheat Pool Terminal Corporation, 
96 P.2d 1040, 186 Okl. 171. 

Skldding; effect of heavy load 
Experts on truck brakes should 
not be permitted to testify on such 
elementary matters as whether 
truck wheels would skid more read- 
lly on wet pavement than on dry 
pavement, or that heavy load would 
put more straln on brakes than light 
load.—Thomas v. Inland Motor 
Freight, 68 P.2d 603, 190 Wash. 428. 


Powder bnms 

“The matter of powder burns is of 
common knowledge and the resuit 
of everyday experience of the ordi- 
nary American Citizen, and is not a 
matter for elucidation by experts.*’ 
—Bear v. Sovereign Camp, W. O. 
W., 230 S.W. 369, 371, 207 Mo.App. 
82. 

“TJxLTLfinial phenoxuenon’^ 

A witness, however expert in the 
matter of incendiary fires, could not 
testify that the flre was an “unusual 
phenomenon.*’—Zackwlk v. Hanover 
Fire Ins. Co.. Mo.App., 226 S.W. 136, 
138. 

58. N.T.—Shewan v. Sparks, 203 N. 

T.S. 466, 208 App.Dlv. 397. 

liLsnfflclent Identlfloation of saanples 

U.S.—^Well Bros. v. Tazoo Tarn 
• Mills, C.C.A.Miss., 36 P.2d 942. 
Mass.—Country Club Soda Co. v. 
Arbuckle, 181 N.E. 266, 279 Mass. 
121 . 

59. U.S.—U. S. V. Aluminum Co. of 
America, B.C.N.T., 36 P.Supp. 820. 

Wis.—Schumacher v. Cari G. Neu- 
mann Dredging & Improvement 
Co., 239 N.W. 469, 206 Wis. 220. 

60. Mo.—^Wilson v. Buchanan Coun- 
ty, 298 S.W. 842, 318 Mo. 64. 

22 C.J. p 684 note 24. 

Estimates of quantity by ordinary 
witness see supra § 498. 

61. Miss.—J. H. Leavenworth & 
Son V. Hunter, 116 So. 693, 160 
Miss. 245. 

62. Kan.—Reynolds v. Stimson, 247 
P. 847, 121 Kan. 422. 

Mo.—Spaith v. Sickinger, App., 221 
S.W. 779. 

Tex.—Shell Pipe Bine Corporation 

V. Svrcek, Civ.App., 37 S.W.2d 297. 
22 C.J. p 684 note 24 [a]. 

Statement of facts as to agriculture 
by skilled witnesses see supra § 
476. 

Qnantlty of tlmber on, or cnt from, 
land 

Ala.—Granade v. U. S. Lumber & 
Cotton Co., 139 So. 409, 224 Ala. 
185. 

Miss.—J. H. Leavenworth & Son v. 

Hunter, 116 So. 693, 160 Miss. 246. 
22 C.J. p 683 note 13 [a] (1). 

Orain oonsnmed by flre 
Bxperienced flre insurance adjust- 
er may testify as to amount of 
grain consumed by fire, where he has 
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mspected ruins.—^Wishek v. U. S. 
Pidelity & Guaranty Co. of Balti- 
more, Md., 213 N.W. 488, 65 N.D. 
321. 

Tleld 

Opinion evidence is admissible as 
to the amount of a crop that would 
have been produced if there had 
been no hail. 

Colo.—^Mayhew v. Glazier, 189 P. 
843, 68 Colo. 360. 

lowa.—Slinger v. Farmers* Mut. 
Hail Ins. Ass*n of lowa, 258 N. 
W. 101, 219 lowa 329. 

63.1 Saxth and rock ezcavated for 
grading pniposes 

Kan.—Reynolds v. Stimson, 247 P. 
847. 121 Kan. 422. 

Mo.—^Wllson V. Buchanan County, 
298 S.W. 842, 318 Mo. 64. 

Pa.—^Paulkner v. Wynnewood Park 
Corporation, 67 Montg.Co. 124. 

Clay 

Testimony of experts who drllled 
holes through clay, and then estl- 
mated amount of clay in pit, was 
competent.—Gray v. Cooper, 274 S. 

W. 941, 217 Mo.App. 692. 

Ztnmber in yards 

Testimony of sales manager as to 
quantities of lumber in yards was 
admissible, although based in part 
on estimates and tallies prepared by 
others.—Hunt v. Stimson, C.C.A.Ky., 
23 P.2d 447. 

64, Kan.—Reynolds v. Stimson, 247 
P. 847, 121 Kan. 422. 

Mo.—Cash V. Wysocki, App., 229 S. 
W. 428. 

Tex.—Black v. Boyer, Civ.App., 21 
S.W.2d 1094, error dismissed. 
Method of determinatlon 
The manner in which a qualified 
witness arrived at the acreage goes 
to the weight of the testimony rath- 
er than its admisslbillty.—Cash v. 
Wysocki, Mo.App., 229 S.W. 428. 
Area of irregnlar traot 
Where a lot is irregular and deter- 
mlnation of its exact area Involves 
a compllcated mathematical compu- 
tation, the court may allow a sur- 
veyor to ald the Jury in making the 
computatlon.—Thurston v. Batchel- 
lor, 137 A. 199, 100 Vt. 334. 

Aoreage rednctlon beneflts 
The fact that tenant had prevl- 
ously received from government 
four checks under acreage reductlon 
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or materials the accuracy of a mode of measure- 
ment;®® the number of persons,®*^ length of time,®^ 
or quantity of a substance®® required for the per- 
formance of a task; or the capadty of particular 
contrivances or structures.'^® Such testimony is per- 
mitted even though actual measurements and 
weights might be more convincing evidence;^! but 
when testimony of an expert on issue as to weight is 
offered against proof of actual weighing it must ap- 
pear that his testimony is based on complete data 
as to the specific objects involved rather than on the 
weight of such objects generallyJ^ 

Testimony of a skilled witness as to a quantity 
of merchandise or other personal property may be 
based on his actual determination of the quantity of 
a sample.*^® 

A witness need not be qualified in the highest de- 
gree, or in any particular degree, to make his opin- 
ion as to quantity admissible; it suffices that he has 
more knowledge of the subject matter than jurors 
ordinarily haveJ^ On the other hand, an inference 
of a witness who is not qualified to judge quantity 
or capacity*^® and whose Judgment in such respect 


amounts to a mere guess^® is inadmissible. Testi¬ 
mony of an expert or skilled witness as to quantity 
is inadmissible where based on unreliable figures or 
on conclusions which can or should be drawn by the 
jury alone.77 

§ 544. Railroads and Street Railroads 

a. Railroads in general 

b. Street railways 

a. Railroada in General 

(1) In general 

(2) Qualifications of witnesses 
(1) In General 

An inference as to rallroad matters which are not 
commonly known may be stated by persons having speclai 
knowledge or experience. Such matters include causai 
reiations, stopping distances, and various facts pertain- 
ing to the condition or use of particular apptiances. 

Legitimate subjects for a skilled inference or ex¬ 
pert judgment or opinion as to railroad matters in¬ 
clude the cause of certain appearances^^ or occur- 
rences/® and, according to the dccisions listed 


contract with respect to other prop¬ 
erty did not guallfy him to express 
ajDL opinion to the amount of bene- 
flts he was entitled to as a tenant 
of the land from which he was 
evicted.—Stafford v. Powell, Tex. 
Civ.App., 148 S.W.2d 965. 
es. Kan.—^Reynolds v. Stimson, 247 
P. 847, 121 Kan. 422. 

Miss,—Robertson Bros. v. Mobile & 

O. R. Co., 124 So. 884, 166 Miss. 
198. 

RL—Mersky v. Leary, 134 A. 13. 

Weiflflit of a logf of glven size and 
species, and no longrer in existence, 
must be shown by witnesses who 
have had such special experience as 
will make their opinion of distinet 
value.—Harris v. Pounds, 187 So. 
891, 185 Miss. 688. 

66. Mich.—^Hennes v. Hebard, 135 
N.W. 1073, 169 Mich. 670. 

67- Miss.—^Hardaway Contracting 
Co. V. Rlyers, 180 So. 800, 181 
Miss. 727. 

Mo.—Bowman v. Kansas City Elec¬ 
tric Light Co., App., 218 S.W. 161. 
Tex,—^Texas & P. Ry. Co. v. Bd- 
wards, Civ.App., 21 S.W.2d 754, re- 
versed on other grounds, Com. 
App., 36 S.W.2d 477. 

68. Vt—^Rutland Sash & Door Co. 
V. Gleason, 126 A. 677, 98 Vt 216. 

69. Utah.—Garner v. Anderson, 248 

P. 496, 67 Utah 568. 

7a Cal.—Schumann v. Karrer, 192 
P. 849, 184 Cal. 60. 

Idaho.—^Albrethsen v. Wood River 
Land Co., 231 P. 418, 40 Idaho 49. 


Pa.—Corbin v. Haws Refractories 
Co., 120 A. 811, 277 Pa. 126. 

Tex.—Goode v. Ramey, Civ.App., 48 
S.W.2d 719, error refused. 

71. Kan.—Reynolds v. Stimson, 247 
P. 847, 121 Kan. 422. 

R.I.—^Mersky v, Leary, 134 A. 13. 

72. Miss.—Robertson Bros. v. Mo¬ 
bile & O. R. Co., 124 So. 334, 166 
Miss. 198. 

73. Cal.—^Rosenberg v. Geo. A. 
Moore & Co., 263 P. 806, 203 Cal. 
211 . 

74. W.Va,—Cochran v. Craig, 106 
S.B. 633, 88 W.Va. 281. 

Sufficient guallfloation shown 

(1) To judge capaclty of Inclnera- 
tor.—Goode v. Ramey, Tex.Civ.App., 
48 S.W.2d 719, error refused. 

(2) To judge number of persons 
in a grand stand.—^Madison County 
Fair Ass’n v. Riggins, 105 So. 466, 
21 Ala.App. 77. 

(3) To judge auanlity of tlmbor. 
—Granade v. U. S. Lumber & Cotton 
Co., 139 So. 409, 224 Ala. 186. 

(4) To judge yleld of trees.—Shell 
Plpe Line Corporation v. Svrcek, 
Tex.Clv.App., 37 S.W.2d 297. 

75. Mo.—Gash v. Mansfleld, App., 
28 S.W.2d 127. 

—Pried v. Coppins Transfer Co., 
174 N.Y.S. 676. 

76. Okl.—First Nat. Bank v. Gum, 
293 P. 188, 146 Okl. 53. 

Utah.—Garner v. Anderson, 248 P. 
496, 67 Utah 663. 

77. Ark,—C. A, Rees & Co. v. Road 
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Improvement DIst. No, 1 of Clark 
County, 267 S.W. 770, 167 Ark. 383. 
Pa.—Diamond Alkali Co. v. Hender- 
Bon Coal Oo., 134 A. 287 Pa. 
232—Quinn Coal Co. v. M<'Dad*‘, 34 
Luz.Leg.Heg. 395. 

Suffioienoy of height of treetle 
Whether a trestle waa hlgh 
enough to allow an ordinary truok 
to paBB under without jnjury was 
not matter for expert opznion but 
a guestion strictly wilhin the pruv- 
Ince of the jury.—Kr/iuse v. South¬ 
ern Pac. Co., 295 P, 966, 135 Or. 310. 

78. Bents around drawhead 

Tex.—Galve.Bton, H. & S. A. It. Co. v, 
Briggs, 23 S.W. 603, 4 Tt'X.Civ. 
App, 515—OalvoBton. K. & S, 

R. Co, V. Brlggs, Civ.App., 30 S.W. 
933. 

79. 111,—Herb v. PUeainu 29 N.K.2d 
543, 306 lll.App. f)h3, rvverHed on 
othor groundB, Sup„ 36 N.B.2ti 
555. 

33 C.J. p 684 note 29. 

Berailxnent 

Mo.—Young V. Wheelock. 64 S.W.2d 
950, 338 Mo. 992, certiorari denitd 
Wheelook v. Young, 54 S.Cl. 627, 
291 U.S. 676, 7« L.Kd. 1064. 

N.H,—liernardi CSreater Shows v. 
Boston & Malne R R, 1 A.2d 360, 
89 N.IT. 490. certiorari denied 59 

S. Ct 787, 306 U.S. 662. 83 I.i.Kd. 
1059—^Williams v. Boston & M. II. 
R, 1 A.2d 360, 89 X.H. 490. cer¬ 
tiorari denied Boston & M. R. R. v. 
Williams, 59 S.Ct. 787, 30$ U.S. 
662, 83 L.BJ. 1058. 

22 C.J. p 684 note 29 [aj- 
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below, the possibility of preventmg them,80 and 
the necessity,8i propriety,82 possibility,«3 feasibili- 
ty,S4 or effectas of particular operations or occur- 
rences. Such subjects also include the purpose^s 


and practical value^^ o£ certain appliances, the 
manner in which they operate, 38 and whether they 
are in common use;33 the proper constniction of 


Jerk 

Ala.—Southern Ry. Co, v, Smith, 128 
So. 228, 221 Ala. 273. 

Ga.—Southern Ry, Co. v. Wesslnger, 
124 S.E. 100, 32 Ga.App. 661. 
Ballroad wreck 

S.C.—^Nickles v. Seaboard Air Line 
R. Co., 54 S.E. 266, 74 S.C. 102. 
Tex.—Southern Kansas R. Co. v. 
Sage, 94 S.W. 1074, 43 Tex.Clv. 
App. 38. 

22 C.J. p 648 note 47. 

80. N.C.—Mangum v, Atlantic 

Coast Line R. Co., 126 S.E. 549, 
188 N.C. 689. 

22 C.J. p 684 note 30. 

81. Utah.—Grahem v. Ogden Union 
Ry. & Depot Co., 6 P.2d 465, 79 
Utah 1. 

22 C.J. p 685 note 44. 

82. Ala.—Southern Ry, Co. v. Dlck- 
son, 100 So. 665, 670, 211 Ala. 481, 

' clting Coxpns JtLZls. 

Mo.—GrandstafC v. Wabash Ry. Co., 
App., 71 S.W.2d 174—Martin v. 
Union Pac. R. Co., 263 S.W. 618, 
214 Mo.App. 307. 

22 C.J. p 685 note 45. 

Stateznents held admlsslble 

(1) As to how definite technical 
acts should be performed.—Missourl, 
K. & T. R. Co. V. Merrill, 60 P. 819, 
61 Kan. 671—22 C.J. p 687 note 83. 

(2) As to proper manner of op- 
eratlng engines in yards.—Crecellus 
V. Chicago, M. & St P. Ry. Co., 223 
S.W. 413, 284 Mo. 26, 

(3) As to proper method of In- 
specting handholds on a car.—San 
Antonio & A. P. R. Co. v. Beau- 
champ, 116 S.W. 1163, 54 Tex.Civ. 
App. 123—22 C.J. p 687 note 78. 

(4) As to proper method of load- 
ing tlmber on flat cars for haullng. 
—Michigan Cent. R. Co. v. SchafiCer, 
Mich. 220 P. 809, 136 C.C.A. 413— 
22 C.J. p 687 note 77. 

(5) As to proper place for the 
rear brakeman of a mlxed train as It 
is approaching a station.—^Reeves v. 
Chicago, M. & St P. R. Co., 123 N.W. 
498, 24 S.D. 84. 

(6) As to proper place of particu¬ 
lar employees for performance of 
their duties. 

Ala.—Southern Ry. Co. v. Dlckson, 
100 So. 665, 211 Ala. 481. 

Mo.—Crecelius v. Chicago, M. & St 
P. Ry. Co., 223 S.W. 413, 284 Mo. 
26. 

22 C.J. p 685 note 45 [a] (2). 

(7) As to proper time or manner 
of loading or unloading cars. 

Ala.—Edwards v. Southern Ry. Co., 
169 So. 716, 233 Ala. 65, 106 A.L.R. 
1133. 

32 C.J.S.-18 


Ark.—^Fort Smith Cotton Oil Co. v. 
Swift & Co., 124 S.W.2d 1, 197 Ark, 
594. 

Tex.—^Fort Worth & Denver City Ry. 
Co. V. Motley, Civ.App., 87 S.W.2d 
661, error dismissed.—^Davis v. 
Sullivan & Opry, Civ.App., 242 S. 
W. 764, afflrmed, ConcuApp., 258 S. 
W. 167. 

22 C.J. p 685 note 45 Cal (4), (13), 
p 687 note 76. 

(8) As to proper way to drlve 
spikes.—^Adams v. Quincy, O. & EI. 
C. R. Co., 229 S.W. 790, 287 Mo. 635 
—^Adkins V. Chicago, R. I. & P. Ry. 
Co., 292 S.W. 1076, 222 Mo.App. 678. 

(9) As to whether a locomotlve 
was properly managed.—^Roach v. 
Blair, 165 N.W. 696, 190 Mich. 11. 

(10) As to whether cars should 
have been shoved before couplmg 
was tested.—Ross v. Duluth, M. & 
I. R. Ry. Co., 290 N.W. 666, 207 
Minn. 167, followed In 291 N.W. 610, 
207 Minn. 648, certiorari denied Du¬ 
luth, M. & I. R. R, Co. V. Ross, 61 
S.Ct 9, 311 U-S. 666, 85 L.Ed. 420. 

83. Cal.—^Barrett v. Southern Pac. 
Co., 277 P. 481, 207 Cal. 164. 

22 C.J. p 686 note 46. 

Statements held admlsslhle 

(1) As to possibility of avoiding 
use of Service brake on engine. Cen¬ 
tral of Georgia Ry. Co. v. Bamett, 
134 S.E. 126, 35 Ga.App. 528. 

(2) As to whether car wheels 
were “likely” or “liable" to slip ofC 
iron pipe used in raislng wheels 
from floor.—^Neely v, Chicago Great 
Western R. Co., Mo.App., 14 S.W.2d 
972, 977, certiorari quashed, State ex 
rei. Chicago Great Western R. Co. v. 
Trimble, Sup., 14 S.W.2d 978. 

(3) As to whether certain railroad 
construction could have been done 
unless prevented.—^Douisville B. & 
St, L. R. Co. v. Donnegan, 12 N.E. 
163, 111 Ind. 179. 

(4) As to whether engine wheels 
would run over a nut and rocks.— 
Toung V. Wheelock, 64 S.W.2d 960, 
333 Mo. 99i, certiorari denied Whee¬ 
lock V. Toung, 64 S.Ct. 627, 291 U.S. 
676, 78 L.E^ 1064. 

84. Cal.—^Barrett v. Southern Pac. 
Co., 277 P. 481, 207 Cal. 164. 

Statements hi^d admlsslble 

(1) As to ieasibility of establish- 
Ing a grade Crossing over the tracks 
at a particular place.—Gulf, C. & S. 
F. R. Co. V. Belton, 122 S.W. 413, 67 
,Tex.Civ.App. 460. 

(2) As to whether it would be 
practlcable from an engineerlng 
standpoint to reduce the helght or 
change the location of a slgnal.— 
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Wemer v. Illinois Cent. R. Co., 33 

N. B.2d 121, 309 IlLApp. 292. 

85. Del.—Philadelphia & R. Ry, Co. 

V. Green & Fllnn, 119 A. 840, 2 

W. W.Harr. 78. 

22 C.J. p 686 note 47. 

Statements held admlsslble 

(1) As to confusion which tell- 
tales would tend to cause.—Crane v. 
Payne, C.C.A.Mo., 2^1 P. 661. 

(2) As to effect of sudden reduc- 
tion In speed.—McGraw v. Southern 
Ry. Co., 184 S.B3. 31, 209 N.C. 432, 
certiorari denied Southern Ry. Co. 
V. McGraw, 67 S.Ct. 117, 299 U.S. 
691, 81 L.Ed. 435—McGraw v. South¬ 
ern Ry. Co., 176 S.E. 286, 206 N.C. 
873. 

(3) As to effect on earnings of a 
railroad when It is crossed by the 
Une of another railroad.—Lake 
Shore & M.,S. R. Co. v. Baltimore & 

O. & C. R. Co., 37 N.E. 91, 149 111. 
272. 

(4) As to effect of railroad tun- 
nels as Inereasing the quantity of 
smoke cast on certain lands.—Baltl-, 
more Belt R, Co. v. Sattler, 69 A.’ 
664, 100 Md. 30$. 

86. Mo.—Smith v. Fordyce, 88 S.W. 
679, 190 Mo. 1. 

22 C.J. p 685 note 43. 

87. Ala.—Louisville. & N. R. Co. v. 
Hali, 6 So. 277, 87 Ala. 708, 13 Am. 
S.R. 84, 4 L.R.A. 710. 

88. Statements beld admlsslble 

(1) As to actlon of a locomotlve 
blow-off pipe and injector in throw- 
ing off hot water and steam.—Gulf, 
C. & S. P. R. Co. V. TuUis, 91 S.W. 
317, 41 Tex.Clv.App. 219. 

(2) As to range of reflectlon of a 
locomotlve headlight.—St. Louls, M. 
& S. E. R. Co. V. Shannon, 88 S.W. 
861, 76 Ark. 166. 

22 C.J. p 666 note 11. 

(3) As to whether car couplers 
would have coupled by Impact. 

111.—^Davls V. Michigan Cent. R. Co., 
128 N.E. 639, 294 111. 365, afflrming 
213 IlLApp. 259. 

Mo.—^Williamson v. St. Louis-San 
Prancisco Ry. Co., 74 S.W.2d 683, 
336 Mo. 917. 

(4) As to whether or not In cer¬ 
tain circumstances a locomotlve re- 
Qiuired steam to start it, or would 
move on the release of the brakes.— 
Galveston, H. & S. A. R. Co. v. Mit- 
chell, 107 S.W. 374, 48 Tex.Civ.App. 
381. 

89. Wls.—^Bonnell v. Chicago, St. 

P., M. & O. R. Co., 147 N.W. 1046, 
168 Wis. 163. 

22 O.J. p 686 note 68. 
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particular appliances or structureswhat would 
be the effect of a given defect in machinery or struc- 
tures®! and whether it could have been detected 
and whether the condition of cattle guards,®® cross- 

ings,®4 culverts,®5 platforms,®® premises,®^ rails,®® 
roadbed,®® rolling stock,i switches,® ties,® tracks,^ 
or other appliances, or structures^ was proper. 
Among many other matters as to which such 


skilled observers or experts may testify may be men- 
tioned the duties® or skill^ of particular railroad 
employees; the number of men rcquircd for the 
performance of a particular task the proper con- 
stitution of a train crew;® what the usual railroad 
signals are and their meaiiing;^® the customary 
manner of performing ccrtain acts;^^ the opcra- 
tion of a railroad yard;i 2 the speed of locomotives 


90. Statements lield admisslTile 

(1) As to adequacy of the means 
employed for protecting stock of the 
owners of land abuttingr on the line. 
Ill.-_See Kreeh v. L.ake Erle & W. R. 

Co., 211 IlLApp. 630. 

Kan.—^Roman v. St. Louls & S. F. 

Ry. Co., 245 P. 116, 120 Kan. 685. 
22 C-Jr. p 686 note 53. 

(2) As to practical means of 
cleaning* locomotlve boiler tubes 
wlthout causing the deposit of ob- 
jectionable substances on ad^oining 
land.—^Vlle v. Pennsylvania R. Co., 
91 A. 1049, 246 Pa. 36. 

(3) As to proper altitude of a 
curve.—^Hlnes v. Kelley. Civ.App., 
226 S.W. 493, reversed on other 
grounds, Com.App., 262 S.W. 1033. 

(4) As to whether a car was con- 
structed so as to produce proper 
rrefrigeratlon.—^H. Rouw Co. v. 
American Ry. Express Co., 291 S.W. 
1001, 173 Ark. 84. 

91. Wis.-^Brabbits v. Chicago & N. 
W. K. Co., 38 Wis. 289. 

92. Tex.—San Antonio & A. P. R. 
Co. V. Beauchamp, 116 S.W. 1163, 
54 Tex.Civ.App. 123—International 
& G. N. R. Co, V, Collins, 76 S.W. 
814, 33 Tex.Clv.App. 68. 

22 C.J. p 686 note 46 [b]. 

Statemmts held admlssible 

(1) As to danger not obvlous to 
an unskilled person, attending the 
use of defective appliances.—Qoins 
V. Chlcago, R. I. & P- R* Co., 47 Mo. 
App. 173—22 C.J. p 687 note 82. 

(2) As to whether a fissure could 
be discovered before rail broke.— 
Central of Georgia Ry. Co, v. Rob- 
ertson, 91 So. 470, 206 Ala. 578. 

93. Mich.—^Johnson v. Detroll & M. 

1 R. Co, 97 N.W. 760, 136 Mich. 363. 
22 C.J. p 685 note 32. 

94i Mich.—Luttenton v. Detroit, J. 
& C. Ry., 176 N.W. 668, 209 Mich. 
20 . 

N.C.—Vann v. Atlantic Coast Line R. 

Co., 109 S.B. 666, 182 N.C. 667. 

S.C.—^Douglass V. Southern R. Co., 
62 S.B. 16. 63 S.E. 6. 82 S.C. 71. 

95. N.C.—Bmry v. Raleigh & G. R. 
Co., 9 S.E. 139, 102 N.C. 209, 11 
Am.S.R. 727. 

Tex.—^Bonner v. Mayfield, 18 S.W. 
306, 82 Tex. 234. 

96. N.T.—^Hoffman v. Lehigh Val- 
ley R, Co., 177 N.T.S. 140, 188 App. 
Div. 414. 

22 C.J. p 685 note 35. 


37. Mich.—Cross v. Lake Shore & 
M S. R. Co.. 37 N.W. 361, 69 Mich. 
363, 13 Am.S.R. 399. 

93. Ky.—Louisville & N. R. Co. v. 

Johnson. 171 S.W. 847, l6l Ky. 824. 
99. Ala.—^Northern Alabama R. Co. 

V. Shea, 37 So. 796, 142 Ala. 119. 
22 C.J. p 685 note 38. 

1. Ark.—St. Louls Southwestern R. 
Co. V. Plumlee, 96 S.W. 442, 78 
Ark. 147. 

22 C.J. p 686 note 39. 

2. Ala.—Birmingham R. & Electric 
Co. V. Baylor, 13 So. 793, 101 Ala. 
488. 

Tex.—San Antonio & A. P. R. Co. 
V. Waller, 65 S.W. 210, 27 Tex.Clv, 
App. 44. 

3^ Ind.—Jeffersonvllle R. Co. v. 

Lanham, 27 Ind. 171. 

Mich.—Grand Raplds & I, R. Co. v. 
Huntley, 38 Mich. 537, 31 Am.R. 
321. 

4. U.S.—Norfolk & W. R. Co. v. 
Gillesple, Va., 224 P. 316, 130 C. 
C.A. 662. 

22 C.J. p 686 note 42. 

5. Alsu—Atlantic Coast Line R. Co. 
V. Hardwick, 193 So. 730, 239 Ala. 
68—Edwards v. Southern Ry. Co., 
169 So. 716, 233 Ala. 66, 106 A.L. 
R. 1133. 

lowa.—Dumbarton Realty Co, v. L. 

G. Everist, Inc., 174 N.W. 269. 
Mo.—Jones v. Chicago, B. & Q. R. 
Co„ 126 S.W,2d 6, 343 Mo. 1104, 
reveraing, Civ.App., 100 S.W.3d 
617—Colwell V. St. Louls-San 
Francisco Ry. Co., 73 S.W.2d 222, 
336 Mo. 49'4—Martin v. St. Louls- 
San Francisco Ry. Co., 46 S.W.2d 
149, 329 Mo. 729, certiorari denied 
St. Louis-San Francisco Ry. Co. 
V. Martin, 62 S.Ct. 644, 286 U.S. 
662, 76 L.Ed. 1294. 

N.C.—Bateman v. Brooks, 167 S.B. 

627, 204 N.C. 176. 

22 C.J. p 685 note 31. 

6. Statements held admlssible 

(1) As to duty of shop engine 
'crew foreman to see that cars on 
track were left in ciear for switch 
movements.—^Bavis v. Sorrell, 104 
So. 397, 213 Ala. 191. 

(2) As to duty of switch train 
foreman to send out a flagman to 
protect a switch engine on the main 
track from an approachlng train.— 
Galveston, H. & S. A. R. Co. v. Sam- 
ple, Tex.Civ.App., 146 S.W. 1067. 

(3) As to whose duty it is to 
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watch the glass and keop a proper 
amount of water in looomotive boil- 
er.—Temple v. Qilbert, 85 A. 380, 
86 Conn. 336. 

7. Statements admitted 

(1) As to absolute or comparative 
ability of a certain person to do rail- 
road Work.—Louisville & N. R. Co. 
V. Davis, 12 So. 786. 99 Ala. 593— 
22 C.J. p 686 note 62. 

(?) As to experience neces.sary to 
qualify for certain po.sitlon.s.—Peters 
V. Southern Pac. Co.. 116 P. 400, 160 
Cal. 48. 

(3) As to whether a follow .serv¬ 
ant is competent.—Hou.slon & T. C. 
R. Co. V. Patton. Tex., 9 S.W. 175— 
22 C.J. p 686 note 63. 

8. OperatLon of hand-power derxick 
Ind.—Pittsburgh. C., i\ & St. L. It. 

Co. V. Edward.s, 129 N.M. 310. 190 
Ind. 57. 

9. N.C.—Stewart v. Ualeigh & A. 
Air Line R. Co., 53 S.IC. Is77, 141 
N.C. 253. 

10. Ala.—•Louisville & N. It. Co. v, 
l»arker, 138 So. 231, 22.3 Ala. 626, 
certiorari granted 52 S.Pt. 496, 286 
tT.S, 535, 76 L.Kd. 1275, certiorari 
dismisscd 53 S-Ct. 94, 287 r.S. 569, 
77 L.Kd. 501, 

22 C.J. p 686 note 64, 

Absenoe of nsnal signals 
Kxpert Irainmen could state what 
cunclusions or mfcrcnccs they 
would have reachcd on f;tiling to 
lind the u.sual signals.—St. Louis. B. 
& M. Ry. Co. V, Mt‘Lean. 

App., 253 S.W. 248, reversing, Oiv. 
App., 241 S.W. 1072. 

11. Statements held admlssible 

(1) As to customary nmnncr of 
running trains at a parti<*ular point. 
—Finnegan v. Missouri Pac. It. Co., 
169 S.W. 969, 261 Mo. 481. 

(2) As to number of spikes used 
to fasten rails at curves.—Central 
of Georgia Ry. Co. v. tlrovcr, 11« So. 
506, 218 Ala. 290. 

(3) As to usual place of sounding 

a whistle.—Kidd v. Chlcago, R. 1, 
& P. Ry. Co., 274 S.W. 1079. 310 Mo. 
1, certiorari denied Chicago, U. I. & 
P. Ry. Co. V. Kidd, 48 119, 269 

U.S. 582, 70 L,l{ld. 424. 

(4) As to usual praetice of walk- 
ing around steam escaping from a 
locomotive.—Kidd v, Chicago, H. I. 
& P. Ry. Co., supra. 

12. N.Y.—Freemont v. Boston & M. 
R. Co., 98 N.Y.S. 179, 111 App.Div. 
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or trains;^3 the violence of a jerk or movement 
the emission of sparks from a locomotive^® and the 
best method of preventing their escape;^® whether 
an engine properly equipped and carefully operated 
will set a the reasonableness of rates 

what it will cost to complete a road;^® and when a 
railroad is “completed.”20 

Matters pertaining to the stopping of a locomo- 
tive or train have been held proper subjects of 
skilled or expert testimony.^^ Among such matters 
are: The adequacy of the means employed for stop¬ 
ping trains;22 the manner or methods of stopping 
a locomotive or train the time it would take a 
competent brakeman to stop a car rolling down an 
incline whether the engineer made a good 


stop;25 the distance within which an engine or train 
can be stopped;26 and whether it could have been 
stopped sooner than it was.27 

Time of transportation. Qualified witnesses may 
testify as to the usual time required for transporta¬ 
tion by railroad between two points.28 There is 
also authority which permits expert testimony as to 
what constitutes a reasonable time of transporta¬ 
tion but such testimony is rejected by other au- 
thorities.2® 

Rejection of skilled or expert opimons. The 
opinions of skilled and experienced witnesses are 
unnecessary and are rejected as to matters connect- 
ed with the operation of a railroad which are well 


831, afflrmed 80 N.B. 1109, 187 N. 
Y. 671. 

13. N.C.—McGraw v. Southern Ry. 

Co.. 175 S.E. 286, 206 N.C. 873. 
Tex.—St. Liouis Southwestern Ry. 
Co. of Texas v. Inman, Civ.App., 
283 S.W. 689, reversed on other 
grounds Inman v. St. Louis South¬ 
western Ry. Co. of Texas, Com. 
App., 288 S.W. 150, and set aside 
on other grrounds St. Louis South¬ 
western Ry. Co. of Texas v. In- 
man, Civ.App., 293 S.W. 660. 

22 C.J. p 687 note 74. 

Statesaen.ts held adsnlsslhle 

(1) As to rate of speed at which 
a locomotive would have to go in 
order to haul a train across a par- 
ticular street.—Baltimore & O. R. 
Co. V. Connell, Pa., 137 F. 8, 69 C.C. 
A. 670. 

(2) As to whether engineer could 
have materially reduced speed of 
train in a certain distance.—^Alabama 
Great Southern R Co. v. Sanders, 
82 So. 17, 203 Ala. 67. 

14- Ala.—Southern Ry. Co. v. Smith, 
128 So. 228, 221 Ala. 273—South¬ 
ern Ry. Co. V. Dickson, 100 So, 666, 
211 Ala. 481. 

Mo.—^Harrison v. St. Louis-San 
Prancisco Ry- CO., 99 S.W.2d 841, 
339 Mo. 821. 

N.C.—^McGraw v. Southern Ry. Co., 
176 S.E. 286j 206 N.C, 878. 

Jerfc as canse of fall 

It was competent for an injured 
experienced brakeman to testify that 
a jerk of the engine would not have 
been sufficient to throw him from a 
sili step, but for the slickness of 
the step.—^Davis v. Reynolds, C.C.A. 
Va., 280 P. 363, certiorari denied 42 
S.Ct. 383, 258 U.S. 627, 66 L.Bd. 798. 

15. lowa.—^Dumbarton Realty Co. v. 

L. G. Everist, Inc., 174 N.W. 269. 
Mich.—Gorgol v. Michigan Cent. Ry. 

Co., 211 N.W. 60, 236 Mlch. 646. 
Ohio.—^Breymann v. Pennsylvania, 
O. & D. R. Co., 183 N.E. 771, 43 
Ohio App. 473. 

22 C.J. P 686 note 69. 


la. Tex.—Morgan v. Missouri, K. & 
T. R. Co., 110 S.W. 978, 50 Tex. 
Civ.App. 420. 

17. Kan.—St. Louis & S. F. R. Co. 

V. Noland, 90 P. 273, 75 Kan. 691. 
la. Tex.—Galveston Chamber of 

Commerce v. Texas R. Commn., 
Civ.App., 137 S.W. 737. 

22 C.J. p 687 note 88. 

19. Tex.—^Waco Tap R. Co. v. Shir- 
ley, 46 Tex. 365. 

20 . Ind.—Hilton v. Mason. 92 Ind. 
167. 

21. N.T.—Stewart v. Long Island 
R. Co., 69 N.E. 1130, 166 N.Y. 60'4. 

22 C.J. p 686 note 48. 

22. N.C.—Hanford v. Southern R. 
Co., 83 S.E. 470, 167 N.C. 277. 

22 C.J. p 686 note 62. 

23. Ala.—^Walker v. Alabama, T. & 
N. R. Co., 70 So. 126, 194 Ala. 360. 

Idaho.—^Dedman v. Oregon Short 
Line R. Co., 63 P.2d 667, 57 Ida¬ 
ho 160. 

24. Tex.—San Antonio, U. & G. R. 
Co. V. Galbreath, Civ.App., 186 S. 

W. 901. 

25. N.H.—Morrison v. Boston & M. 

R. R., 164 A. 653, 86 N.H. 176. 

26 . U.S.—^Pollard v. Nicholls, C.C.A. 
Ala., 99 P.2d 955. 

Ga.—Southern Ry. Co. v. Tudor, 168 

S. E. 98, 46 Ga.App. 563. 

Ky.—^Wimsatt's Adm’x v. Louisville 
& N. R. Co., 31 S.W.2d 729, 236 
Ky. 405—Hurst v. Southern Ry. 
Co. in Kentucky, 212 S.W. 461, 184 
Ky. 684. 

Mo.—Lakin v. Chicago, R. I. & P. 
Ry. Co., 78 S-W.2d 481, 229 Mo. 
App. 461, rehearing denied 96 S.W. 
2d 1245, 229 Mo.App. 461. 

Tex.—^E1 Paso & S. W. R. Co. v. 
Havens, Civ.App., 216 S.W. 444, 
error refused. 

W^.Va.—Byrd v. Virginian Ry. Co., 
13 S.E.2d 273. 

22 C.J. p 686 note 60—62 C.J. p 116 
note 29 [a]. 

Aii» OOXULectlOll 

An expert may state the stopping 
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distance both with and without the 
air connected where, on the trial, 
the railroad has not yet revealed 
whether the air was connected.—^An- 
derson v. St. Louis-San Prancisco 
Ry. Co., Mo.App., 63 S.W.2d 182. 

27 . Ala.—^Ex parte Hale, 142 So. 
689, 225 Ala. 267, denying cer¬ 
tiorari Hale V. Southern Ry. Co., 
142 So. 687, 25 Ala.App. 111— 
Southern Ry. Co. v. Gantt, 98 So. 
192, 210 Ala. 383. 

Idaho.—^Dedman v. Oregon Short 
Line R. Co., 63 P.2d 667, 67 Idaho 
160. 

22 C.J. p 686 note 49. 

Form of Ixmiilry 

The proper inquiry is as to the 
time within which a reasonably 
skilled man acting under the cir- 
cumstances could have stopped the 
train, and not that in which the 
skilled witness himself could have 
stopped it.—^Dedman v. Oregon Short 
Line R. Co., supra. 

28 . Okl.—Chicago, R. I. & P. Ry. 
Co. V. Haskell, 245 P. 868, 117 Okl. 
186. 

Tex.—Texas & N. O. R. Co. v. East, 
Civ.App., 74 S.W.2d 1062—Wichita 
Valley Ry. Co. v. Anderson, Clv. 
App., 48 S.W.2d 361—Texas & P. 
Ry. Co. V. Bufkin, Civ.App., 46 S. 
W.2d 714, error dismissed—Fort 
Worth & D. C. Ry. Co. v. Helm, 
Civ.App., 30 S.W.2d 492—Baker v. 
Nance Bros., Civ.App., 294 S.W. 
290—Hines v. Davis, Civ.App., 226 
S.W. 862. 

22 C.J. p 673 note 26 [f]. 

28 . U.S.—^Illinois Cent. R. Co. v. 
Horaee Turnel* Corporation, C.C.A. 
Ala., 9 P.2d 6. 

22 C.J. p 673 note 32. 

30. Tex.—Texas & N. O. R. Co. v. 
East, Civ.App., 74 S.W.2d 1052— 
Wichita Valley Ry. Co. v. Ander¬ 
son, Civ.App., 48 S.W.2d 361—Tex¬ 
as & P, Ry. Co. V, Bufkin, Civ, 
App., 46 S.W.2d 714, error dis¬ 
missed. 
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known in the community generally,^! or which can 
be readily understood and correctly interpreted by 
the jury when the facts can be fully laid before 
them.32 Expert testimony as to the possibility of 
certain occurrences is inadmissible where sufficient 
competent proof of the facts on which the possibili¬ 
ty rests has not been adduced.33 Expert testimony 
as to the duty of a railroad employee is inadmissible 
to establish a duty owed by him contrary to the one 
imposed on him by law.^^ 

(2) Qualifications of Witnesses 

A person actually engaged tn railroad operationsf 
auch as an englneer^ Is qualifled to state opinione reiat> 
Ing to his work where he has been so engaged for a suf¬ 
ficient period. Such actual experience is not, however, 
necessary if the wltness has obtalned sufflclent knowl- 
edge eisewhere. 


Sufficient knowledg'e or experience on the part 
of a witness to enable him to form a correct infer- 
ence or judgment as to the particular matter con- 
cerning which he testifies must appear or his testi¬ 
mony cannot be admitted.^S In this connection the 
qualifications of the witness are determined by con- 
sidering the particular branch of the business in 
which he has been engaged, the length of time that 
he has served in a particular capacity, his oppor- 
tunities for obtaining the requisite knowlcdgc, skill, 
and experience, and the relationship between the 
branch of the Service in which he has been engaged, 
and the question on which he is to testify,^® 

In a great variety of circiimstances, particular 
witnesses have been held to possess adequate knowl- 
edge or experience in occupations connected with 


31- U.S.—Spokane & I. B. R. Co. v. 

U. S., WaslL, 86 S.Ct. 668, 241 U. 
S. 344. 60 L.Bd. 1037. 

22 O.J. p 689 notes 20, 22. 

32i Ala.—Central of Georgla Ry. 
Co. V. ThomeuSf 104 So. 669, 20 
Ala.App. 617. 

Cal.—Guyer v. Pacific Electric Ry. 

Co., 75 P.2d 660, 24 Cal.App.2d 499. 
111.—Crane v. Rallway Express 
Agency, 12 N.B.2d 672, 293 Ill.App. 
328, modlfied on other grounds 16 
N.B.2d 866, 369 IU. 110—Gllberts 

V. Rockford & I. Ry. Co., 215 IU. 
App. 324. 

Ind.—Ohlo Electric Co. v. Evans, 134 
N.B. 619, 77 Ind.App. 669. 
lowa.—Barrett v. Chicagro, M. & St. 
P. Ry. Co., 176 N.W. 960, 190 lowa 
609, rehearing denied 180 N.W. 
670, 190 lowa 609. 

N.J.—^Rendino v. Davis, 122 A. 767, 
99 N.J.Law 218, 3 N.J.Mlsc. 100. 
Utah.—^Roberts v. Salt Lake & O. 

Ry. Co., 176 P. 866, 53 Utah 30. 

22 C.J. p 689 notes 21, 22. 

Bxpert testimony ezolnded 

(1) As to manner of collision.— 
Missourl Pac. Ry. Co. v. Barry, 290 
S.W. 942, 172 Ark. 729, certiorari de¬ 
nied 48 S.Ct. 21, 275 U.S. 629, 72 L. 
Ed. 409. 

(2) As to whether steam would 
have been sufllcient to wet plaintlff’s 
clothingr.—Tash v. St. Louis-San 
Francisco Ry. Co., 76 S.W.2d 690, 
3'35 Mo. 1148. 

33. Ky.—Chesapeake & O. Ry. Co. v. 
Prater^s AdmX 106 S.W.2d 625, 
269 Ky. 174. 

Mo.—Tumer v. Mlssouri-Kansas- 
Texas R. Co., 142 S.W.2d 456, 129 
AL.R, 829. 

Pa.—^Rex V. Lehlgrh Valley Transit 
Co., 199 A. 824, 330 Pa. 275. 
Protnulon of levers 

Bxpert testimony that certain 
levers sometimes protrude is inad- 
mlssible where there is no compe¬ 
tent proof that plaiutifC was struck 


by a projectingr lever.—Tumer v. 
Missouri-Kansas-Texas R. Co., Mo., 
142 S.W.2d 466, 129 A.L.R. 829. 

Stopping* dlstanoe 

Expert testimony as to the dis- 
tance within which a train could be 
stopped is inadmissible where no 
competent evldence of the speed of 
the train has been adduced.—Chesa¬ 
peake & O. Ry. Co. V. Prater's 
Adm'x, 106 S.W.2d 625, 269 Ky. 174. 

34. Mo.—^Voorhees v. Chicago, R. 
I. & P. Ry. Co., App., 7 S.W.2d 
740. 

35. Ky.—^WimsatVs Adm'x v. Louis- 
ville & N. R. Co., 31 S.W.2d 729, 
235 Ky. 406—^Hurst v. Southern 
Ry. Co. in Kentuoky, 212 S.W. 461, 
184 Ky. 684. 

Mo.—Jones v. Chicag-o, B. & Q. R, 
Co., App., 100 S.W.2d 617, re- 
versed on other grounds 126 S.W. 
2d 6, 343 Mo. 1104—Dillen v. Wa- 
bash Ry. Co., App., 294 S.W. 439. 
Tex.—Cobb v. Texas & N. O. R. Co., 
Civ,App., 107 S.W.2d 670, error 
dismissed. 

22 C.J. p. 688 notes 11, 13, p 689 note 
17, p 686 note 32 [al, 38 [b] (1), 
p 686 note 69 [b], p 687 note 74 
[b], p 573 note 23 [a]. 

Statement of facts as to railroad 
matters by: 

Ordinary observer see supra § 470. 
Skilled witness see supra § 481. 

Experience or knowledcre held in- 
suflloient to testtfy 

(1) As to cause of Ume grathering 
on stay bolts of railroad locomo- 
tive.—St. Louls-San Francisco Ry. 
Co. V. Curtis, 113 So. 64, 216 Ala. 
296. 

(2) As to charactefr of stepladders 
in use on sleepingr cars.—Grlffith v. 
Pullman Oo„ 121 A, 362, 142 Md. 614. 

(3) As to condition of railroad 
sidlng.—^Brie Contractlngf & Bngl- 
neering Corporation v. Georgre A. 
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Ohl & Co., 199 A. 389, 120 N.J.Uaw 
263. 

(4) As to diatance within which 
train could be stopped. 

U.S.—Pennsylvania R. Co. v, Swart- 
zel, C.C.A.Ind., 38 P.2d 761. 

111.—Genzcl v. New York, C. & St. 

L. R. Co., 249 Ill.App. 164. 

Ky.—Hurst v. Southern Ry. Co. in 
Kentuoky, 212 S.W. 461, 1S4 Ky. 
684. 

Mo.—Groljan v, Thompson, App., 140 
S.W.2d 706. 

Tex,—-Cobb V. Texa.s & N. O. R. Co., 
CIV.APP.. 107 S.\V.2d 670, error dia- 
missed. 

Va.—Wade v. Cheaapeake Sk O. Uy. 

Co., 193 S.B. 491, 169 Va. 44K. 

W.Va.—^Alford v. Kanawha & \\\ V. 
R. Co., 100 S.E. 402, 84 W.Va. 570. 

(5) As to emiH.Mion of ateam by 
engrlne.—Graham v. Ogrchm Union Ky. 
& Depot Co., 6 l».2d 465, 79 rtnh 1. 

(6) As to possibility of sudden 
stop of train,—Ulne» v. Hondrieks, 
104 S.B. 620, 25 t!a.App, 6H2. 

(7> As to possible effect of sand- 
Ing- of track on si>eed of train.— 
Dwinelle v. Union Pac. R. Co„ 92 
P.2d 741, 104 Cola 545. 

(8) An to rate.s.—HolWfrt S. Arm- 
strongr & Bros. Co. v. Rowland, 118 

' So. 602, 22 Ala.App. 613. 

(9) As to speed of train.—Grimes 
V. Pennsylvania R, Co., 137 A. 451, 
289 Pa. 320. 

ECeaningr of company’* rolee 
In an action by the conductor of 
an electric interurban train for per- 
sonal injuries sustalned in a colli- 
slon, opinion of a witness as to the 
meaningr of defendanVs rulea, Ijased 
on Standard rules groveminK the op- 
eration of trains, which wcre differ¬ 
ent from those of defendant, wa» er- 
roneous.—Richman v, San Francisco, 
N. & C. Ry., 181 P. 769, 180 Cal. 454. 
sa Fla.—Florida ESast Coast R, Co. 

V. Lassiter, 62 So. 975, 59 Fla. 246. 
22 C.J. p 638 note 14. 
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the operatiori of a railroad to qualify them to state 
an inference or judgment from facts observed by 
or submitted to them with respect to railroad mat- 
ters.^*^ Such competent witnesses have been held 


to include persons connected with the operating de- 
partihent, as, for instance, baggagemen,^^ brake- 
men,S9 conductors,^® engineers,^^ firemen,^^ inspec- 
tors,43 machinists,^^ mechanics,^® motormen,^® sec- 


87 - Ala.—Louisvllle & N. R. Co. v. 
Jacobson, 118 So. 565, 218 Ala. 884 
—Central of Qeorgrla Ry. Co. v. 
Grover, 118 So. 506, 218 Ala, 290— 
Central of Georg-ia Ry. Co. v. Rob- 
ertson, 91 So. 470, 206 Ala. 578. 
111.—Werner v. Illinois Cent. R. Co., 
33 N.E.2d 121, 309 Ill.App. 292. 
Mo.—Harrison v. St. Louis-San 
Francisco Ry. Co., 99 S.W.2d 841, 
339 Mo. 821—Adams v. Quincy, O. 
& K. C. R. Co., 229 S.W. 790, 287 
Mo. 535. 

N.T.—HoflCman v. Lehigh Valley R. 
Co., 177 N.T.S 140, 188 App.Div. 
414. 

Tex.—Lancaster v. Cox, Civ.App., 
274 S.W. 200—Fort Worth & D. C. 
Ry. Co. V. Stovall, Civ.App., 272 
S.W. 594, certiorari denied 46 S. 
Ct. 356, 270 U.S. 660, 70 L.Ed. 786. 
22 C.J. p 684 note 27, p 685 note 45 
Cb]. 

Snfflcient anallfloatloiL shown to 

permit witness to testify as to; 

(1) Aetion of air brakes. 

Mo.—Hiatt V. WabsLsh Ry. Co., 69 S. 
W.2d 627, certiorari denied Wabash 
Ry. Co, V. Hiatt, 55 S Ct. 72, 293 
U.S. 560, 79 L.Bd, 661. 

H.H.—Carbone v. Boston & Maine R. 

R. , 192 A 8*68, 89 N.H. 12. 

N.C.—^Bateman v. Brooks, 167 S.B. 
. 627, 204 N.C. 176. 

W.Va,—Lambert v. Virginiein Ry. 
Co., 122 S.E. 46'7, 96 W.Ya. 158. 

(2) Cause or violence of a Jerk. 
Ala.—Southern Ry. Co. v. Smith, 128 

So. 228, 221 Ala. 273. 

Ga.—Southern Ry. Co. v. Wessinger, 
124 S.B. 100, 32 Ga.App. 551. 

(3) Coupling of cars. 

Minn,—Ross v. Duluth, M. & I. R. 
Ry. Co., 290 N.W. 566, 207 Minn. 
157, followed in 291 N.W. 610, 207 
Minn. 648, certiorari denied Du¬ 
luth, M. & I. R. R. Co. V. Ross, 61 

S. Ct. 9. 

Mo.—^Williamson v. St. Louis-San 
Francisco Ry. Co., 74 S.W.2d 583, 
336 Mo. 917. 

(4) Distance within which train 
could be stopped. 

Ala.—Southen: Ry. Co. v. Cunning- 
ham, 141 So. 561, 224 Ala. 642. 
Idaho.—Hobbs v. Union Pac. R. Co., 
108 P.2d 841. 

lowa.—Williams v. Mason City & 
Ft. D. Ry. Co., 214 N.W. 692, 206 
lowa 446. 

Miss.—Mississippi Cent. R- Co. v. 
Aultman, 160 So. 737, 173 Miss. 
622, appeal dismissed 56 S.Ct. 108, 
296 U.S. 537, 80 L.Bd. 882. 

Mo.—^Robison V. Chicago Great 
Western R. Co., App., 66 S.W.2d 
180—Owens v. Kansas City, C. C. 


& S. J. Ry. Co., App., 225 S.W. 
234. 

N.H.—^Whipple v. Boston & Maine 
R. R., 7 A.2d 239, 90 N.H. 261. 

Okl.—Kum V. Margolin, 101 P.2d 
818, 187 Okl. 135. 

Utah.—Clark v. Los Angeles & S. L. 

R. Co., 275 P. 682, 73 Utah 486. 
W.Va.—^Byrd v. Virglnian Ry. Co., 

13 S.E.2d 273. 

(5) Emission of sparks. 

Del.—^Philadelphia & R. Ry. Co. v. 
Green & Flinn, 119 A 840, 2 W. 
W.Harr. 78. 

Mich.—Gorgol v. Michigan Cent. Ry. 

Co., 211 N.W. 60, 236 Mich. 646. 
Ohio.—^Breymann v. Pennsylvania, O. 
& D. R. Co., 183 N.E. 771, 43 Ohio 
App. 473. 

(6) Loading or unloading of cars. 
Mo.—Martin v. Union Pac. R. Co., 

263 S.W. 613. 214 Mo.App. 307. 
Tex.—^Fort Worth & Denver City 
Ry. Co. V. Motley, Civ.App., 87 S. 
W.2d 651, error dismissed. 

(7) Manner of proceeding firom 
one point on a train to another.— 
Chicago, R. I. & G. Ry. Co. v. Har- 
ris, Tex.Civ.App., 28 S.W.2d 611, er¬ 
ror dismissed. 

(8) Meaning of certain signals.— 

Louisville & N. R. Co. v. Parker, 138 
So. 231, 223 Ala, 626, certiorari 

granted 62 S.Ct. 496, 286 U.S. 636, 
76 L.Ed. 1275, certiorari dismissed 
68 S.Ct. 94, 287 U.S. 569, 77 L.Ed. 
601. 

(9) Refrigeration.—^American Ry. 
Express Co. v. Cole, 37 S.W.2d 699, 
183 Ark. 657—^H. Rouw Co. v. Amer¬ 
ican Ry. Express Co., 291 S.W. 1001, 
173 Ark. 84 

(10) Speed of a train. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Owens, 11 S.W.2d 131, 226 
Ky. 472. 

Mo.—Grotjan v. Thompson, App., 140 

S. W.2d 706. 

Pa.—^Mellon v. Lehigh Valley R. Co., 
127 A 444, 282 Pa. 39. 

Tex.—^Hines v. Kelley, Clv.App., 226 
S.W. 493, reversed on other 
grounds, Com.App., 252 S.W. 1033. 

(11) Whether any other means 
could have been employed to aid in 
stopping a train.—^HaJe v. Southern 
Ry. Co., 142 So. 687, 26 Ala.App. 111, 
certiorari denied Ex parte Hale, 142 
So. 589, 225 Ala, 267. 

38. 111.—^Lake Shore & M. S. R. Co. 
v. Lassen, 12 ZlLApp. 659. 

39. U.S.—^Davis v. Reynolds, C.CA. 
‘Va,, 280 P. 363, certiorari denied 
42 S.Ct. 383, 258 U.S. 627, 66 L.Bd. 
798. 

lowa,—Williams v. Mason City & Ft. 
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D. Ry. Co., 214 N.W. 692, 206 lowa 
446. 

22 C.J. p 687 note 90. 

40. lowa.—^Williams v. Mason City 
& Ft. D. Ry. Co., 214 N.W. 692, 
205 lowa 446. 

22 C.J. p 687 note 91, 

41. Ala.—Southern Ry. Co. v. Cun- 

ningham, 141 So. 561, 224 Ala. 642 
—Southern Ry. Co. v. Gantt, 98 
So. 192, 210 Ala. 383—^Alabama 

Great Southern R. Co. v, Sanders, 
82 So. 17. 203 Ala, 67—Hale v. 
Southern Ry. Co., 142 So. 687, 26 
Ala.App. 111, certiorari denied Ex 
parte Hale, 142 So. 589, 225 Ala. 
267. 

Ga,—Southern Ry. Co. v. Tudor, 168 
S.E. 98, 46 Ga,App. 563—Southern 
Ry. Co. v. Wessinger, 124 S.B. 100, 
32 Ga,App. 661. 

Mich.—Gorgol v. Michigan Cent. Ry. 

Co., 211 N.W. 60, 286 Mich. 646. 
Miss.—^Mississippi Cent. R. Co. v. 
Aultman, 160 So. 737, 173 Miss. 
622, appeal dismissed 56 S.Ct. 108, 
296 U.S. 637, 80 L.Bd. 382. 

Mo.—^Roblson v. Chicago Great 
Western R. Co., App., 66 S.W.2d 
180—^Anderson v. St. Louis-San 
Francisco Ry. Co., App., 63 S.W.2d 
182. 

N.H.—Carbone v. Boston & Maine R. 

R, 192 A 868, 89 N.H 12. 

N.C.—Mangum v. Atlantic Coast 
Line R. Co., 126 S.B. 549, 188 N.C. 
689. 

Tex.—Lpneaster v. Cox, Civ.App., 
274 S.W. 200. 

Utah.—Clark v. Los Angeles & S. L. 

R Co., 276 P. 582, 73 Utah 486. 
Va.—Chesapeake & O. Ry. Co. v. 

Meyer, 143 S.E. 478, 160 Va. 666. 
W.Va,—^Lambert v. Virginian Ry. 

Co., 122 S.B. 457, 96 W.Va. 158. 

22 C.J. p 687 note 9^ 

42. Idaho.—^Hobbs v. Union Pac. R. 
Co., 108 P.2d 841. 

Utah.—Clark v. Los Angeles & S. L. 

R Co., 276 P. 682, 78 Utah 486. 
Va.—Chesapeake & O. Ry. Co. v. 

Meyer, 143 S.B. 478, 150 Va, 656. 
W.Va.—^Byrd v. Virginian Ry. Co., 13 

S. B.2d 273. 

22 C.J. p 688 note 93—62 C.J. p 116 
note 29 [a]. 

43. Ala.—Edwards v. Southern Ry. 
Co., 169 So. 716, 233 Ala. 66, 106 
AL.R 1138. 

44. Mass.—Seaver v. Boston & M. 
R. Co., 14 Gray 466. 

Okl.—Kurn v. Margolin, 101 P.2d 
818, 187 Okl. 136. 

45. Ala.—Central of Georgia Ry. 
Co. V. Grover, 118 So. 606, 218 Ala, 
290. 

40. Mich.—^Luttenton v. Detrolt, J. 
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tion hancis,^*^ station agents,^8 switchmen,^^ track- 
men,s® train dispatchers,^! train hands,^^ and yard- 
masters.5* It is not, however, necessary that the 
witness should be actually engaged in the business 
of railroading; and the courts have received the 
inference of an experienced traveler,^^ such as an 
express messenger®® or railway mail clerk,^® or of 
a shipper shown to have had experience and special 
knowledge in loading cars57 or in other railroad op- 
erations.58 A fortiori one who has formerly been 
engaged in railroading is competent, although he has 
ceased to follow that occupation.^^ It is also prop- 
er to receive the inference o£ a civil engineer,®® or 
a person experienced with engines other than loco- 
motives,®! or a professor,as to a matter within the 
scope of the knowledge and experience of the wit¬ 
ness. On the other hand, mere connection with one 
department of a railroad will not qualify a witness 
to state an opinion as to matters conceming which 
the nature of his duties does not imply knowledge.®® 


; A newspaper reporter is not competent to state the 
cause of a railroad accident, although he has been 
at the scene of many accidents.®^ 

The basis of the inference should bc stated.®® 
b. Street Eailways 

Witnesses possessing $pecial knowledge or experience 
may state inferences or Judgments as to technicai mat¬ 
ters pertaining to Street rallways, such as speed, stop- 
plng distances, or the use of equipment. 

With respect to matters relating to Street rail- 
ways, qualified persons may state inferences or 
judgments which their special knowledge or experi¬ 
ence enables them to draw or to form,®® and such 
testimony may be given by any persons who are 
shown to bc sufficiently acquainted with the manage- 
ment, operation, or appliances of Street raihvays.®^ 
The testimony may relate to such matters as the 
speed of a car;®® likewdsc, the testimony may re- 


& C. Ry., 176 N.W. 568, 209 Mich. 

20 . 

47. Ark.—St. Louls Southwestem 
R. Co. V. Plumlee, 95 S.W. 442, 78 
Ark. 147. 

Mo.—Landers v. Quincy, 0. & K. C. 
R. Co., 187 S.W. 605, 156 Mo.App. 
580. 

48. Mo.—Robinson v. St. Louis, I. 
M. & S. R. Co., 21 Mo.App. 141. 

49. Ala.—Southern Ry. Co. v. 
Smith, 128 So. 228, 221 Ala. 273— 
Southern Ry. Co. v. Dickson, 100 

So. 666, 211 Ala. 481. 

rn. —^Herh v. Pitcalrn, 29 N.B.2d 643, 
306 111.App. 683, reversed jjn other 
ffTounds, Sup., 36 N.E.2d 665. 

Mo.—^Williamson v. St. Louls-San 
Pranclsco Ry. Co., 74 S.W.2d 683, 
336 Mo. 917—^Pipes v. Misaouri 
Pac. R. Co., 184 S.W. 79, 267 Mo. 
385. 

50. Mo.—^Adams v. Quincy, O. & K!. 
C. R. Co., 229 S.W. 790, 287 Mo. 
535. 

22 C.J. p 688 note 97. 

61. Mo.—^Plnnegan v. Missoun Pac. 
R. Co., 169 S.W. 969, 261 Mo. 481. 

22 C.J. p 688 note 99. 

62. N.C.—^McGraw v. Southern Ry. 
Co., 184 S.B. 31, 209 N.C. 432, cer¬ 
tiorari denied Southern Ry. Co. v. 
McGraw, 67 S.Ct 117, 299 U.S. 691, 
81 L.Ed. 436. 

22 O.J. p 688 note 1. 

63. Tex.—Houston Belt & Termlnal 
R. Co. V. Stephens, 203 S.W. 41, 
109 Tex. 186, answering certifled 
questlons, Civ.App., 15'6 S.W. 703. 

64. Mo.—Farmer v. St. Louis, I. M. 
& S. R. Co.. 161 SW. 327, 178 Mo. 
App. 679. 

22 C.J. p 688 note 3. 

66. Okl.—^Atehison, T. & S. P. R. 
Co. y. BaJiper, 130 P. 577, 37.Okl. 48.' 


66. Mo.—Farmer v. St. Louis, I. M. 
& S. R. Co., 161 S.W. 327, 178 Mo. 
App. 679. 

57. Ark.—^American Ry. Express 

Co. V. Cole, 37 S.W.2d 699, 183 Ark. 
667. 

Tex.—Fort Worth & Denver City 
Ry. Co. V. Motiey, Civ.App., 87 
S,W.2d 551, error dismissed. 

22 C.J. p 688 note 6. 

Fresenoe of shipper on train, 

In shipper’s action for damage to 
live stock during transportation by 
railroad, shipper and hia employeo, 
both of whom accompanied Ihc tmin 
and who were not enlirely wilhout 
experience in such matters, were 
competent to teslify as to negligent 
operation of train.—Bennington v. 
Northern Pac. Ry. Co., 192 P. 1073, 
113 Wash. 1. 

Transportation, time 
It has heen held that one of large 
experience as a shipper belween two 
points should be permittod to stato 
the limo requirod for making the 
trip.—^Hmes v. Davls, Tex.Clv.App., 
226 S.W, 862—22 C.J. p 573 note 32. 

58- Tex.—Baker v. Nanco Bros., 
CIV.APP., 294 S.W. 290. 

22 C.J. p 688 note 7. 

59. Del,—^Philadelphia & R. Ry. Co. 

V. Green & Flinn, 119 A. 840, 2 W. 

W. Harr. 78. 

Mo.—Robison v. Chlcago Groat 
Western R. Co., App., 66 S.W.2d 
ISO. 

22 C.J. p 688 note 8. 

60. Mo.—^Martin y. Union Pac. R. 
Co., 253 S.W. 613, 214 Mo.App. 307. 

N.H.—Whipple v. Boston & Malnc* 
R. R., 7 A.2d 239, 90 N.H. 261. 

22 C.J. p 688 note 9. 

61. ,Mo.—Connectlcut F. Ins. Co. v. 
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Chester, P. & Ste. G. R. Co., 153 S. 
W. 544, 171 Mo.App. 70. 

22 C.J. p 088 note 10. 

62. Ohio.—Breymann v. Pennayl- 
vania, O. & D. R, Co. ISS N.E. 771, 
43 Ohio App. 473. 

63. Mo.—Trwin v. St. Louis-San 
Franciseo Ry. Co., 30 K.\V.2d 56, 
325 Mo. 1019. 

22 C.J. p 688 notes 12, 13 Ia], p 687 
note 90 fa]. 

Pamiliarity with particular applL 
ance 

A pump engineer who wJis not 
qualiiled as an expt^rt (»n ^n- 

gines eould not testify that a 
I engine eould not eau.st‘ « train to 
jerk.—Alabama Orent Southern R. 
Co. V. Mel^ryar, <’5a.A|>p., 15 S.K,2<J 
563. 

64. N.T.—Hoyt V. Long Tj^land R. 

Co., 57 N.y. 67«. 

65. Tex.—Sfin Antonio Ut A. T*. R. 
Co. V, Waller, 65 S.W. 210, 27 Tex. 
Civ.App. 44. 

66. Miias.—Convery v. Ka.»^tern 

MassnehUHettK St. Ily. Co., 147 N. 
K. «24, 252 MasH, 41K, 

Minn.—State v. St. Paul ri\y Ry. 

Co.. 265 N.W. 434. 106 Mitm. 4.^6. 

22 C.J. p G8.0 note 24. 

67. Mass.—Conv4‘ry v. Kastern 

Massaehuselis St. Ry. Co., 147 N. 
E, 824, 252 Mas». 41«. 

22 O.J. p 689 not4* 23. 

68. Mich,—Mill4'tt4‘ V. Detrolt Unit¬ 

ed R. Co., 153 N.W. 10, 186 Mich. 
634. 

22 C.J. p 689 note 25. 

Qnalifloations shown 
(1) ExperienooU motorlst. 

Mi<ih.—Mills V. Michignn Electric 
Ry. Co., 212 N.W. 75. 237 Mich. 
393. 

Mo.—^Hackleman v. Kansas City 
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late to such matters as the time®® or distance*^® with- 
in which it could be stopped; whether it could have 
been stopped sooner than it was*^! and in time to 
prevent an accident;*^® the proper*^® or quichest*^^ 
way to stop a car; the effect of the application of 
brahes*^® or the reversal of power;'^® the adaptation 
of electricity as a motive povyrer the proper meth- 
od of operating a car;"^® the proper equipment of 
Street cars;^® the adequacy of brakes;®® whether 
certain appliances are safe;®i how a passenger 
might receive an electric shock whether the noise 
and motion of a car were unusual;®® or the con- 
struction and operation of the appliance by which 
electric current is transmitted to the moving mech- 
anism of a car.®^ The evidence is rejected, howev- 


er, where the facts can be fully laid before the jury 
and they may be assumed to be capable of drawing 
the correct inference therefrom,®® or where the 
witness is not sufficiently qualified.®® 

§ 545. Value 

a. In general 

b. Qualifications of witness generally 

c. Basis of opinion 

d. Real property 

e. Personal property 

f. Services 

a. In Greneral 

The estimates or concluslons of qualffled witnesses 


Rys. Co., 217 S.W. 618, 203 Mo. i 
App. 126. 

(2) Other persons.—Schmidbauer 

V. Omaha & C. B. St. Ry. Co., 177 N. 

W. 336, 104 Neb. 250. 

Opportimlty for obBervatlon 

The fact that witness was drlving- 
at a high rate of speed and had to 
pay some attention to his own work 
simply went to the weight to be giv- 
en his testimony, and did not pre¬ 
vent his testifying as to the Street 
•car^s speed prior to the collision.— 
Hacklemaji v. Kansas City Rys. Co., 
217 S.W. 618, 203 Mo.App. 126. 

69. 111.—Bckels v. Donohue, 137 111. 
App. 106. 

Mich.—^Bladecka v. Bay City Trac- 
tion & Electrio Co., 118 N.W. 963, 
156 Mich. 253. 

22 C.J. p 689 notes 26, 27%. 

70. Mass.—Tuttle v. Connecticut 
Valley St. Ry. Co., 132 N.E. 360, 
239 Hass. 553. 

22 C.J. p 689 notes 27, 27%. 
'QTialiflcatioxLs showa. 

(1) Air brake repairer.—^Austin 
St. R. Co. V. Calhoun, Tex.Civ.App., 
240 S.W. 327, dismissed for want of 
Jurisdiction. 

(2) Conductor.—Goggin v. Wells, 
Mo.App., 249 S.W. 702—22 C.J. p 
689 note 27% [a] (1). 

(3) Motorman. 

TT.S.—^Porto Rico Ry., Light & Pow¬ 
er Co. V. Cognet, C.C.A.Porto Rico, 
3 P.2d 21, certiorari denied 46 S. 
Ct. 611, 268 U.S. 691, 69 L.Ed. 
1169. 

]5^ass.—^Tuttle v. Connecticut Valley 
St. Ry. Co., 132 N.E. 360, 239 Mass. 
563. 

Mo.—Shields v. Kansas City Rys. 
Co., 264 S.W. 890—Phillips v. East 
St. Louis & S. Ry. Co.. 226 S.W. 
863—Spauldingr v. Kansas City 
Public Service Co., App., 16 S.W.2d 
1012—Cari v, East St Louis & S. 
Ry. Co., App., 268 S.W. 72—^Buzan 
V. Kansas City Rys. Co., App., 212 
S.W. 906. 

Tex.—^El Paso Electric Co. v. White- 


nack, Civ.App., 297 S.W. 258, af- 
firmed, Com.App., 1 S.W.2d 694. 
Utah.—^Bryant v. Bingham Stage 
Line, 208 P. 641, 60 Utah 299. 

22 C.J. p 689 note 27% [a] (2>. 

(4) Other witnesses. 

Mo.—Bode V. Wells. 15 S.W.2d 336, 
322 Mo. 386—^Phillips v. East St 
Louis & S. Ry. Co., 226 S.W. 863. 
Neb.—Schmidbauer v. Omaha & C. 
B. St Ry. Co., 177 N.W. 336, 104 
Neb. 260. 

Utah.—Bryant v. Bingham Stage 
Line, 208 P. 641, 60 Utah 299. 

Va.—Washington & O. D. Ry. v. 

Warner. 97 S.B. 799, 124 Va. 452. 
Degxee of knowledge 
If a witness shows knowledge suf¬ 
ficient to permit his opinion of the 
stopping distance of a car to go to 
the Jury, the degree of his knowl¬ 
edge goes more to the weight of 
his testimony than to its admissibil- 
ity.—Darling v. Pacific Electric Ry., 
242 P. 703, 197 Cal. 702. 

71. Ala.—^Wallace v. North Ala- 
bama Tract Co., 40 So. 89, 146 
Ala. 682. 

Va.—Washington & O. D. R. Co. v. 
Warner, 97 S.E. 799, 124 Va. 462. 

72 . Va.—^Washington & O. B. Ry. 
V. Warner, 97 S.B. 799, 124 Va. 462. 
Stre&t car motorman, with many 

years of experience, was qualifled to 
speak as an expert as to whether it 
was possible for him to have stop¬ 
ped his car in time to have pre- 
vented a collision.—Washington & 
O. D. Ry. V. Warner, supra. 

73 . Neb.—^McCann v. Omaha & 
Council Bluffs Street Ry. Co., 222 
N.W. 633, 117 Neb. 786. 

22 C.J. p 690 note 29. 

74 . Ala.—^Birmingham R., Light & 
Power Co. V. Saxon, 69 So. 684, 179 
Ala. 136. 

22 C.J. p 690 note 29. 

75. 111.—^McGrew v. Chicago & M. 
Electric R. Co., 142 111.App. 210. 

76 . 111.—^McGrew v. Chicago & M. 
Electric R. Co., supra. 
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77. Mass.—^Nolan v. Newton St. R. 
Co., 92 N.E. 605, 206 Mass. 384. 

78. Mass.—Convery v. Eastern 

Massachusetts St Ry. Co., 147 N. 
E. 824, 252 Mass. 418. 

22 C.J. p 690 note 33. 

78- Mich.—^Mayer v. Detroit, T., A. 
A. & J. R. Co., 116 N.W. 429, 152 
Mich. 276. 

Wis.—Fisher v. Waupaca Electric 
Light & R. Co., 124 N.W. 1005, 141 
Wis. 615. 

22 C.J. p 690 note 34. 

80 . Cal.—Grossetti v. Sweasey, 169 
P. 687, 176 Cal. 793. 

22 C.J. p 690 note 36. 

81. Mo.—Glenn v. Metropolitan St 
R. Co., 150 S.W. 1092, 167 Mo.App. 
109. 

Wis.—^Fitts V. Cream City R. Co., 
18 N.W. 186, 69 Wis. 323. 

22 C.J. p 690 note 36. 

82. Miss.—^Hill V. Jackson Light & 
Traction Co., 70 So. 401, 110 Miss. 
388. 

83. N.T.—^Beers v. West Side R. 
Co., 91 N.T.S. 967, 101 App.Div, 
308. 

84 . Mass. — ^Nolan v. Newton St. R. 
Co., 92 N.E. 506, 206 Mass. 384. 

85. R.I.—Souza v. United Electric 
Rys. Co., 152 A. 419, 61 R.I. 124. 

22 C.J. p 690 note 40. 

86. Ala.—^Erwin v. Birmingham R., 
Light & Power Co., 76' So. 916— 
Birmingham R., Light & Power Co. 
V. Saxon, 69 So. 684, 179 Ala. 136. 

Md.—Capital Tract Co. v. Contner, 
87 A- 904, 120 Md. 78. 

Mo.—^Marshall v. Kansas City R. Co, 
App., 206 S.W. 971. 

N.T .—Bliss V. United Tract. Co., 78 
N.T.S. 18, 76 App.Div. 236. 

Va.— ^Norfolk & P. Tract. Co. v. El- 
lington, 61 S.B. 779, 108 Va. 245, 17 
L.R,A..N.S., 117. 

22 C.J. p 689 notes 23 [a], [b], 24 
[a], 27% [c], 690 note 29 [a] 
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as to the value of property op Services are admissible 
It such testimony wlll aid the Jury, whether value be 
regarded as a matter pf fact or of opinion. 

Value is said by some authorities to be a matter 
of fact;^*^ by others, to be a matter of ‘opinion.^s 
In any event, it is geiierally held that the estimate, 
conclusion, or opinion of a qualified witness as to 
the value of property or Services is admissible to 
prove such value when such testimony will aid the 
jury.89 Where the value can be readily estimated 
by the jury from facts presented to them, the 


opinion of a witness is excluded.90 The determi- 
nation whether the opinion or judgment of such 
a witness is calculated to aid the jury is within the 
discretion of the court,®! which will not be re- 
versed except in case of manifest error.92 

Necessity and existcncc of markct value, Opin- 
ions or estimates as to value are admissible irrespec- 
tive of whether or not there are enoiigh sales of 
similar property to establish a market.^® W^here, 
however, a market value exists, a qualified witness 


87. 111.—People ex rei. McDonough 
V. Goldberff, 188 N.B. 428, 364 111. 
423—Illinois Power & Light Cor¬ 
poration V. Talbott, 152 N.B. 486, 
821 IU. 638—Sterling-Mldland Coal 
-Co. V. Great Lalces Coal & Coke 
Co., 266 Ill.App. 46. 

Mass.—Sheffer v. Budnick* 196 N.B. 
864, 291 Mass. 205. 

88 . IT.S.—Arkansas Natural Gas Co. 
V. Sartor, C.C.A.La., 78 F.2d 924, 
certiorari denied Sartor v. Arkan¬ 
sas Natural Gas Co., 66 S.Ct. 381, 
296 U.S. 656, 80 L.Bd. 467—Union 
Tnist Co, of Cleveland, Ohio v. 
Woodrow Mfg. Co., C.C.A.Mo., 6^ 
P.2d 602. 

Ala.—^Kerlln-Patterson Lumber Co. 

V. Bufaula Hardware Co., 10‘8 So. 
608, 214 Ala. 602—Harvey v. Bod- 
man, 103 So. 569, 212 Ala. 503. 

Ark.—^^tna Ina. Co. v. Mills, 3 S. 

W. 2d 999, 176 Ark. 684—Little 

Rock & H. S. H. Co. V. Evans, 88 
S.W. 992, 76 Ark. 261. 

Ga.—Gulf Refining Co. v. Smith, 139 
S.B. 716, 164 Ga. 811. 

Mo.—Lee v. Allen, App., 120 S.W.2d 
172. 

N.T.—In re Board of Water Supply 
of City of New York, 177 N.T.S. 
862, 189 App.Dlv. 20, afflrniing 

Sands v. City of New York, 172 
N.Y.S. 16. 104 Misc. 427. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 

Harrell, Civ.App., 270 S.W. 187. 
IHEarfcet value is usually a matter of 
opinion 

Tex.—General Motors Acceptance 
Corporation v. Killingsworth, Civ. 
App., 64 S.W.2d 266, error dis- 
missed—^Barly-Poster Co. v. Gott- 
lleb, Civ.App., 214 S.W. 620, dis- 
mlssed for want of Jurlsdiction. 
Only wlien valne lias been Itq- 
nldated does proof of value and cost 
become that of substantive facts.— 
Black V. Automatic Sprinkler Co. of 
America, 131 S.B. 648, 85 Ga.App. 8. 

State of the market 

Whlle direct testimony as to mar¬ 
ket value is m the nature of opinion 
evidence, testimony as to the state 
of the market and the actual selllng 
piice of a certain commodity at a 
particular time and place is testi¬ 
mony as to a positive fact, and not 
opinion 'evidence.—Glynn Canning 


Co. V. E. L. Adams Co., 106 S.E. 207, 
26 Ga.App. 366. 

Testimony as to valne is In the na¬ 
ture of opinion evidence 
Ala.—Lincoln Reserve Life Ins. Co. 
V. Armes, 110 So. 818, 215 Ala. 407 
—Stark & Oldham Bros. Lumber 
Co. V. Burford, 109 So. 146, 215 
Ala. 68—^Louisville & N. R. Co. v. 
Whitley, 105 So. 661. 213 Ala. 526. 
Ga.—Speir v. Westmoreland, 149 S. 
E. 422, 40 Ga.App. 302. 

89. U.S.—U. S. V. Porter. D.C.Mlch., 
9 F.2d 163—The Rosalia, C.C.A. 
N.Y., 264 P. 286—Carpenter v. 

Robinson, C.C.R.I., 6 F.Cas.No.2,- 
481, Holmes 67. 

Ala.—De Moville v. Merchants & 
Parmers Bank of Greene County, 
170 So. 766, 761, 233 Ala. 204, cit- 
ing Corpns Jnris. 

Colo.—Wigton V. Wigton, 216 P. 
1056, 73 Colo. 837. 

Ga.—Keener v. Addis, 5 S.E.2d 696, 
61 Ga.App. 40—^Walton County 
Bank v. Slanton, 144 S.B. 816, 38 
Oa.App. 691, afflrmod Stanton v. 
Walton County Bank, 149 S.B. 573, 
169 Ga. 40—Globe & Rutgers Pire 
Ins. Co. v, Jewell-Loudermilk Co., 
137 S.B. 286, 36 Ga.App. 538. 

Mass.—James Millar Co. v. Com- 
monwealth, 146 N.B. 677, 261 Mass. 
467. 

N.H.—^Bames v. Southern New 
Hampshire Hydro-Blectric Corpo¬ 
ration, 169 A. 128, 86 N.H. 379— 
Marty v. Shaka, 143 A. 62'4, 83 N. 
H, 411. 

Tex.—Texas & P. R. Co. v. Prunty, 
230 S.W. 396, 111 Tex. 162, an- 
swers to cerfifled questions con- 
formed to, Civ.App., 233 S.W. 625 
—Crow V. Thompson, Civ.App., 181 
S.W.2d 1064, error dlsmissed, judg¬ 
ment correct—Texas Interurban 
Ry. Co. V. Halford, Civ.App., 299 
S.W. 277. 

22 C.J. p 678 note 34, p 691 note 79. 

Reasons for role 

(1) Such evidence is recelved be- 
cause of the necessities of the oa^e, 
this being as a practlcal matter the 
only available method of proof in a 
great many Instances. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 
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Vt.—Houghton V. Grimes, 151 A. 

642, 103 Vt. 6'4. 

22 C.J. p 674 note 35. 

(2) The evidence is most freely 
received where the facts on which 
an estimate is based cannot be 
placed before the jury or are of a 
nature beyond ordinary experience, 
and where more cogent evidence is 
not available.—Lines v. Alas^ka Com- 
mercial Co., 69 P. 642, 29 Wash. 133. 
22 O.J. p 676 note 36. 

Absence of value may be shown 
by the Inference of witnesse.s.—Se¬ 
curi ty Pinance Co. v. Kelly*s Tire 
Shop, 114 So. 298, 216 Ala. 642—22 
C.J. p 675 note 46. 

Opinion. as fact 

Value may be proved by opinion 
evidence, although opinion expressed 
be a fact,—Gulf TU^f^ning Co. v. 
Smith, 139 S.R 716. 164 Ga. 811. 
Opinion exoluded 

In an action on a policy, agree- 
ing to indemnify a mortgagee 
againsi liens and the noncomplction 
of a building operat Ion, where the 
rights of the parties are dett‘rrnined 
by the actual value of the property 
as shown by a JudiciaI sale on the 
enforccment of m<‘chanlc»* liens, 
opinion evidence, t<‘nding to show 
that the market value of plainliCTs 
mortgage was les.s than it.s fact^ val¬ 
ue, or that the house.M in question 
would have been worth !«>,•<» dnished 
than they sold for at the sheriffs 
sales, was lnadmi.ssihle.—Kox Chase 
Bank v. Wayne Junction Trust Co., 
101 A. 979, 258 Pa. 272—62 C.J. P 
1068 note 69. 

90. Tex.—^John.son v, Kwlng» Civ. 

App., 276 S.W. 784. 

22 C.J. p 692 note 80, p 695 n<Ue 47. 

9L Minn.—Cari Lindeiuist & Cari- 
son V. Johanson, 235 N.W. 267, 182 
Minn. 529. 

22 C.J. p 673 note 34 [b]. p 692 note 
81. 

33. Minn.—Cari Lindquist & Cnrl- 
son V. Johanson, 235 N.W. 267, 
182 Minn. 529, 

22 O.J. p 692 note 82. 

93. Tex.—Driscoll v, Nolan, 01 v. 
App., 130 S.W.2d 400, HCt aslde 
on othcr grounds 131 S.W.2d 1025. 
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may testify as to what it relevant mar- 

ket,95 but a qualified witness may testify as to the 
value of property for which there is no established 
market or market value.96 Where a market value 
exists, it has been held that the witness testifies to 
such value as a fact and may give an opinion as to 
value oniy where there is no market value.97 

The estimate or opinion of the witness as to val¬ 
ue should consist of his opinion or estimate as to 
market value, for, even where there is no availa- 
ble market for the property, the estimate of the 
witness must be largely controlled by consideration 
of what would be a fair price if a market could be 
found;9® but it has been held that a witness who 
testifies that no market exists for the property can- 


not testify to its market value.^ 

Where the property has no market value, its val¬ 
ue should be established by laying a foundation for 
proof on some recognized theory or measure of val- 
ue.2 

Reasonable value may be stated by the witness 
where the property in question has no market val- 
ue.2 

Value to owner or witness. An opinion as to 
value to the owner or the witness is not admissi- 
ble."* 

Place and time of valuation. The opinion should 
be of the value of the property or Services as of the 
place^ and time® in issue. The evidence may prop- 
erly relate to a time prior^ or subsequent® to that 


©4. Ga.—Graham v. John Flannery 
Co., 124 S.E. 729, 32 Ga.App. 713. 
22 C.J. p 700 notes 41, 42, p 701 
notes 43, 48. 

Markel; value l8 matter of kuowl- 
edfire, to be proved by wltnesses ac- 
quainted with the faets.—Watjen v. 
Louisville Tobacco Warehouse Co., 
C.C.A.Ky., 29 P.2d 801. 

Birect testlmony as to market 
value Is lu nature of opinion evi¬ 
dence. 

Ala.—Ruffln Coal & Transfer Co. v. 
Rich, 108 So. 600, 214 Ala. 622— 
Atlantic Coast Line R. Co. v. En¬ 
terprise 011 Co., 101 So. 605, 211 
Ala, 676. 

Ga.—Schumpert v. Carter, 166 S.B. 
436, 175 Ga. 860. 

lowa.—^Acrea v. Brayton, 38 N. 
W. 171, 76 lowa 719. 

22 C.J. p 701 note 49. 

96. Idaho.—Beech v. American 

Surety Co. of New Tork, 61 P.2d 
213, 216, 66 Idaho 169, citing Cor¬ 
pus Juris—Joyce Bros. v. Stan- 
field, 189 P. 1104, 33 Idaho 68. 

22 C.J. p 700 note 39. 

Absenoe of sales of llke property 
On the question of the value of a 
considerable tract of land abutting 
on the waters of New Tork Harbor, 
In the absence of sales of other 
llke property In the vicinity and 
near the time, testimony of experts 
was held admissible.—^U. S. v. Ben- 
edlct, C.C.A.N.T., 280 F. 76, affirm- 
ing, D.C., Benedict v. U. S., 270 P. 
267, and affirmed 43 S.Ct. 367. 261 TJ. 

S. 294, 67 L.Ed. 662. 

97. N.Y.—^Vroom v. Sage, 91 N.T.S. 
456, 100 App.Div. 286, affirmed 76 
N.E. 1111, 184 N.Y. 642. ■ 

kCarket prloe; seUing prloe 

(1) 'Whlle direct testimony as to 
market value Is In the nature of 
■opinion evidence, testimony as to 
the state of the market and the ac- 
tual selling price of a certaln com- 
modlty at a partlcular time and 
place is testimony as to a positive 


fact and not opinion evidence.— 
Southern Nursery Co. v. Montfort, 
116 S.E. 150, 29 Ga.App. 328. 

(2) Testimony that lumber sells 
for certaln price at named place is 
evidence of fact, and not inadmis- 
slble as opinion.—^Danville Lumber 
Co. V. McArthur, 137 S.E. 294, 36 
Ga.App. 646. 

93 . Ala.—^Alabama Great Southern 
R. Co. V. Sheffleld, 104 So. 222, 213 
Ala. 16. 

N.C.—^Najice v. Klng, 101 S.E. 212, 
178 N.C, 674. 

Okl.—Pilson V. Terr., 67 P. 473, 11 
Okl. 351. 

Pa.—Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 13, 316 
Pa, 372—Miller v. Washington 
Mut Pire Ins. Co., 7 Sch.Reg. 269. 
R.I.—^Burden v. Tax Assessors of 
City of Newport, 134 A. 9, 47 R. 

I. 473. 

Tex.—Lancaster v. Rogers & Adams, 
CivApp., 236 S.W. 643, affirmed, 
Com,App., 2‘48 S.W. 660. 

Utah.—^Rich v. Utah Commercial & 
Savings Bank, 84 P. 1105, 30 Utah 
334. 

22 C.J. p 588 note 84 [a], p 701 note 
43. 

Estimate of value 

On issue as to market value of 
land and buildlngs as a whole, tes¬ 
timony of a witness who expressly 
stated that he did not know any- 
thing about market values, but es- 
timated value as he would in fire 
insurjLuce losses, was incompetent.— 
Ringer v. Wilkin, 183 P. 986, 32 Ida¬ 
ho 330. 

Eeoesslty of.definitloiL 

Witness testifying to market val¬ 
ue need not define “market value.” 
—Texas Public Utilities Co. v. Bass, 
Tex.Civ.App., 297 S.W. 301. 

“Value” means “market value” un- 
less the context shows that a differ¬ 
ent meaning was intended.—James 
V. Speer, 220 P. 686, 69 Mont. 100. 

99. Okl.—^Pilson v. Territory. 67 P. 
473, 11 Okl. 361. 
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The fact that there is no purchas- 
ex ready to buy at the moxnent does 
not exclude opinion evidence as to 
market value; such opinion may be 
based on potential demand.—Joint 
Highway Dist. No. 9 v. Ocean Shore 
R. Co., 18 P.2d 413, 128 Cal.App. 743. 

1. Tex.—Pt. Worth & R. G R. Co. 
V. Bryson, Civ.App., 195 S.W. 1165. 

2. Mont.—^Durocher v. Myers, 274 
P. 1062, 84 Mont. 226. 

tFnless there is no market value, 
a different Standard of value cannot 
be applied. 

N.J.—Albert v. Ford Motor Co., 167 
A. 83, 9 N.J.Misc. 1170, affirmed 
162 A. 689, 109 N.J.Law 363. 

Tex.—Baden v. State, Cr., 74 S.W. 
769. 

3. Wis.—Allen v. Chicago & N. W. 

R. Co., 129 N.W. 1094, 146 Wis. 
263. 

4. Mo.—Shrum v. Brill, App., 230 

S. W. 367. 

Wash.—Ham, Yearsley & Ryrie v. 
Northern Pac. Ry. Co., 188 P. 527, 
110 Wash. 467. 

Value to witness same as market 
value 

In tenanfs action for damages to 
planos by water due to defective 
drain, refusal to strike testimony of 
experienced plano trader as to what 
planos were worth to him was held 
not error, where he testifled that 
such value was his idea of market 
value also.—Longbotham v. Takeo- 
ka, 239 P. 105, 116 Or. 608, 43 A.L.R. 
1286. 

B. Tex.—^Anderson v. Reichart, Civ. 
App., 116 S.W.2d 772, error dis- 
missed. 

6. Ga.—^Parrish v. Barwick, 144 S. 
E. 736, 167 Ga. 214. 

7. Del.—Mills Novelty Co. v. Tran- 
seau, 8 A.2d 93, 1 Terry 227. 

22 C.J. p 576 note 37. 

& N.T.—Merrill v. Grinnell, 30 N. 

T. 694. 

22 C.J. p 675 note 38, p 680 note 94. 
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involved in the controversy, provided the court re- 
gards the period as not too remote to be relevant, 
the length of the interval merely affecting the 
weight of the evidencebut testimony of a witness 
whose knowledge was acquired post litem motam 
has been rejected^O Where the property is such 
that its value fluctuates a great deal, a witness 
whose knowledge is limited to a period substantial- 
ly prior to the time in issue is not competent^^ 
Knowledge of market value in one market does not 
qualify the witness to state what it is in another 
market,unless the markets are so near or the pre- 
vailing conditions so similar that it may fairly be 
assumed that the value is the same in both mar- 
kets.13 

Guess or conjecture rejectcd, While absolute 
certainty is not required, the statement of the wit¬ 
ness cannot be received where it amounts to noth-‘ 
ing more than a mere g^ess or conjecture.^^ This 


rule has been applied to exclude opinion evidence 
as to the value of property which is of a highly 
speculative nature.^® 

An estimate of what would have been the value 
of certain property if certain events had occurred 
may be stated by a qualified witness.^® 

Changc of value. One who knows such market 
value may testify as to the increasc^" or diminu- 
tion^S causcd by certain occurrenccs; what the oc- 
currences wcre which occasioncd the changc and 
how the market value will be affectcd by definite 
changes in the condition of the propcrty.^^^ 

Hypothctical qucstions, Although it has been 
held that the value of certain typcs of property can¬ 
not be established by an answcr to a hypothctical 
question,2i it is gencrally held that a properly qual¬ 
ified witness may, in answcr to a hypothctical ques- 
tion, give his opinion as to the value of property hc 


9. W.Va.—Millan v. Bartlett, 89 S. 

E. 711, 78 W.Va. 867. 

22 C.J. p 675 note 39. 

la Mo.—Kansas City, N*. & Pt. S. 

R. Co. V. Dawley, 50 Mo.App. 480. 
11 . Cal.—^Le Baron v. Berryessa 
Cattle Co., 248 P. 779, 78 Cal.App. 
536. 

la. Mich.—Greeley y. Stilson, 27 
Mich. 163. 

13. Tex,—^Houston Packing Co. v. 

Grifllth, Civ.App., 164 S.W. 431. 

22 C.J. p 702 note 61. 

14- tJ.S.—Lyman v. Commissioner 
of Internal Revenue, C.C.A., 83 P. 
2 d 811. 

111-—Inlet Swamp Drainage Dist. v. 

Gehant, 122 N.B. 127, 286 111. 668. 
lowa.—^Randell v. lowa State High- 
way Commission, 241 N.W. 686, 
214 lowa 1. 

N.J.—^Lindenthal v. Hatch, 39 A. 

662, 61 N.J.Law 29. 

Wyo.—Marcante v. Heln, 67 P.2d 
196, 61 Wyo. 389. 

22 C.J. p 693 note 96, p 698 note 5. 
Conjecture as to facta <• 

An opinion of market value, such 
as the market value of personalty 
wrongfully replevied, must be 
founded on facts and not on conjec¬ 
ture, and, where there is substan- 
tially no evidence on which to base 
such an opinion, then no opinion can 
be given, however competent the 
witness may be.—McGovern v. 
Michael, 6 A.2d 709, 62 R.I. 486, 
modifled on other grounds 9 A,2d 
274. 

Charaoterlsatlon of jTLdgmexit as 
“gness” 

(1) In a trustee*s action to recov- 
er a preference, where the bankrupt 
testlfied tliat he could teli the value 
of his stock of eoods at date of the 
alleged preference only by “guess,” 


the objection to his testimony as 
guesswork must be overruled, where 
as a whole it shows that ho was not, 
guessmg at the value of the stock, 
but giving his best judgment, and 
he was the best qualified witness to 
express an opinion, and particular- 
ly, where his evidence was more 
favorable to defendant appellant 
than otherwise.—Slayton v. Drown, 
107 A. 307, 93 Vt. 290. 

(2) Where trial court sustained 
defendanfs objection to witness' 
testimony that cash market value of 
gasoHne pump struck by dufendant's 
automobile was from one hundred 
ninety dollars to two hundred dol- 
lars on witness stating on cross- 
examination that his estimate was 
only a guess, and thercafter plain- 
tifCs counsel further examinod wil- 
ness and witness stated that ht* 
knew cash market value of pump in 
question, trial court properly per- 
mitted witness to testify again that 
I cash market value of pump w«i.s 
from one hundred ninety dollars to 
two hundred dollars.^—^Wilson v. 
Barbour, Tex.Civ.App., 135 S.W.2d 
169, error dtsmissed. 

15. Del.—Scotton v. Wright, 121 A. 

180, 2 W.W.Harr. 192. 

Agency oontxaot 

(1) Opinion evidence as to tho 
value of an Insurance agency con- 
Iract is inadmlssible.—^Wallace v. 
American Life Ins. Co. of Des 
Moines, lowa, 225 P. 192, 227 P. 465, 
111 Or. 510. 

(2) Opinion evidence as to value 
of the exclusive agency conlract and 
the profits which might have been 
made, or on the amount of business 
it might have done under the agency 
If it had not been wrongfully termi- 
nated, is not admlssible, since such, 
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opinion would Ix» pundy speculative 
and conjectural.—Miller v. Lerdo 
Land Co., 199 V. lOT.I, 62 Cal.App 
662. 

Prodnotion of Tmfizdshed oil weU 
Opinion testimony as to value of 
oil that could hav»* pri)dm*t*d, 

if well had been complet«^d, wa.s held 
admis.sible as to damaj;;4'S.--Julian 
E'etroIeum Corporation v. Ciuirtney 
Petroleum Co., C.C.A.Cal., 22 K.2d 
360. 

16. Tex,—Houston K- F. C. U, Co, v. 
Shirley, 3l . «.W. 291. S9 Tex. 96. 

22 C,J. p 695 note 43. 

17. N.V,—Milbank v. TVnnistnun, 
2.3 K.Y.Ruper. :bS2. 

18. Ark.—General Pire Extjnfnii.Mh- 
er Co. V. Beal-lH»yl,. Dry (bH*d» 
Co.. 160 K.W. SM». Iin Ark. 49. 
Ann.Cas.l9l.';i) 791. 

22 C.J. p 701 note 61. 

19. K.V.—Milbank v. Di*nnistoun, 
23 N.Y.Wuper. 3S2. 

20. 111.—IMke V. ChieafiO, 4ti X.K. 
667, 165 IH. 666. 

22 C.J. p 701 note 6.3. 

21 . 111.—City of Ebnhurst v. lioh- 
meyer, 130 X.K. 761, 297 111. 430. 

Iioaid 

Where the question i.s as to the 
value of realt.\, or whether it will 
be damaged or brnetUed by an irn- 
provement, and lu»\v inueh, «-Xpert 
witnesses te.stifying on sueh «lues- 
tlons must do «o from their own 
knowledgt*. and must tirst qualify by 
showing that th<‘y have such knowl¬ 
edge of the fat^ts as will render 
their opiniona valimble; it is not 
permi.ssible to allow siieh witm*sses 
to answer hypoth«‘ticaI «luestions.— 
City of Elmhurst v, Xtohineyer, su¬ 
pra. 
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has never seen .22 The hypothetical question must 
contain sufficient facts to serve as the basis for an 
opinion as to value,^^ and there must be evidence 
tending to establish such facts.24 A witness’ an- 
swer to a hypothetical question which contains an 
erroneous stat ement of law is not admissible.^s Jt 
has been held that only an expert in the striet sense 
may testify in response to hypothetical questions 
but this has been denied.27 

Form of statement. It has been considered that 


a witness as to value must limit his estimate to a 
lump sum and cannot be permitted to appraise the 
various articles or items of the property concem- 
ing which he testifies;^^ but there is authority to 
the contrary.^9 

Invasion of province of jury, A witness as to 
value should not invade the province of the jury; 
he should not draw those ultimate conclusions of 
law and fact which it is the jur/s function to 
make.^® 


22 . XJ s. —Stuyvesant Ins. Co. v. 
Jacksonville Oil Mill, C.C.A.Tenn., 
22 F.2d 616, certiorari denled 48 S. 
Ct. 420, 276 U.S. 634, 72 L.Ed. 743, 
and Globe & Rutgers Fire Ins. Co. 
V. Jacksonville Oil Mlll, 48 S.Ct. 
420, 276 U.S. 636, 72 U.Ed. 743— 
Barrett v. Fournlal, C.C.A.N.T., 21 
F.2d 298. 

Ala.—Alabama Great Southern R. 
Co. v. Sheffield, 104 So. 222, 213 
Ala. 16—^Alabama Great Southern 

R. Co. V. Mims, 92 So. 648, 207 Ala. 
331—Sykes v. Wood, 91 So. 320, 
206 Ala. 634. 

Conn.—0’ljoughlin v. Erwin M. Jen- 
nings Co., 140 A. 768, 107 Conn. 
365. 

Md.—Bresnan v. Weaver, 136 A. 684, 
161 Md. 376. 

Mass.—^New York Cent. R. Co. v. 
Freedman, 133 N.E. 101, 240 Mass. 
200 . 

Neb.—^Masonic Bldg. Corporation v. 

Carlsen. 268 N.W. 44, 128 Neb. 108. 
N.T.—^Bond Electric Corporation v. 
Gold Seal Electrical Co., 278 N.T. 

S. 969, 244 App.Dlv. 206, reversed 
on other grounds 3 N.E.2d 594, 271 
N.Y. 461. 

N.D.—Bryan v. Northwest Bever- 
ages, 286 N.W. 689, 69 N.D. 274, 
123 A.LI.R. 717. 

Pa.—Czerwinski v. National-Ben 
Franklin Fire Ins. Co. of Pitts- 
burgh, 10 A.2d 40, 138 Pa.Super. 
84—Uhr V. Davldyan, 76 Pa.Super. 
648. 

Tex.—^Anderson v. Reichart, Civ. 
App., 116 S.W.2d 772, error dis- 
missed. 

22 C.J. p 692 note 90. 

Welght, XLOt competenoyi luvolved 

Whether a witness testifies on the 
basis of his knowledge or in re¬ 
sponse to a hypothetical question 
goes to the welght, but not the com- 
petency, of his testimony.—^Arizona 
Superior Mining Co. v. Anderson, 
262 P. 489, 33 Ariz. 64, error dis- 
missed 49 S.Ct 177, 278 U.S. 678, 
73 L.Ed. 616. 

Services 

(1) Expert testifying to personal 
knowledge of decedent, plaintlfC^s 
horne, and charges for lodglng, could 
state reasonable value of care, 
board, and room of person descrlbed 
in hypothetical question.—^Fenton v. 


Askew, 166 N.E. 301, 119 Ohio St 
603. 

(2) In representative suit to re- 
cover excesslve salarles paid by Cor¬ 
poration, trial court did not err in 
permltting certain witnesses to tes¬ 
tify as to the value to the Corpora¬ 
tion of the Services of certain de- 
fendants, where witnesses were ex- 
perts, defendants in question had 
fully testified as to the character of 
the Work done by them, and the 
basis of witnesses' opinlons was ex- 
plained.—^Keough v. St Paul Milk 
Co.. 285 N.W. 809, 206 Minn, 96. 
Value at time other than. when ex. 
amlnad 

(1) Witness, If expert, may esti¬ 
mate past value of realty, given Its 
locatlon, use, possibilities, income, 
etc.—Mair Jane Stevens Co. v. First 
Nat Bldg. Co., 67 P.Sd 1099, 89 Utah 
456. 

(2) Expert witness may testify 
to value of automobile, although he 
had not seen it at preclse time to 
which his evidence was directed.— 
Pollltt V. General Credit Corpora¬ 
tion, 176 A 607, 114 N.J.Law 432. 

23. Minn.—Hafiz v. Midland Loan 
Finance Co., 287 N.W. 677, 206 
Minn. 76. 

N.T.—Schwartz v. Northern Assur. 
Co., Limited, of London, England, 
17 N.Y.S.2d 960. 

24. Mass.—Raymond Syndicate v. 
American Radio & Research Cor¬ 
poration, 160 N.E. 821, 263 Mass. 
147. 

Tex.—Salyer v. Shropshlre, Civ.App., 
144 S.W.2d 618—^Anderson v. 
Caulk, Civ.App., 5 S.W.2d 816, af- 
firmed Caulk v. Anderson, 37 S.W. 
2d 1008, 120 Tex. 263. 

'25. U.S.—^Wagner v. Commissioner 
of Internal Revenue, C.C.A, 63 P. 
2d 859. 

26. Ga.—^Hook v. Stovall, 30 Ga. 
418. 

111.—City of Elmhurst v. Rohmeyer, 
130 N.E. 761, 297 111. 430. 

27. Pa.—Czerwinski v. National- 
Ben Franklin Fire Ins. Co. of 
Pittsburgh, 10 A2d 40, 138 Pa. 
Super. 84. 

28. Miss.—^Board of Levee Com’rs 
for Yazoo-Mississippi Delta v. 
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Hendricks, 27 So. 613, 77 Miss. 

483. 

Vt—Williams Mfg. Co. v. Insurance 

Co. of North America, 106 A 667, 

93 Vt 161—Ide v. Boston & M. R. 

Co., 74 A 401, 83 Vt 66. 

29. U.S.—^Baltlmore American Ins. 

Co. of New York v. Pecos Mercan- 

tile Co., C.C.AN.M., 122 F.2d 143. 

30. 111.—City of Chlcago v. Mayer, 

124 N.E. 842, 290 111. 142. 

intimate fact held called for 

(1) On appeal to Circuit court by 
domestic Corporation from allegedly 
excesslve assessment made by state 
tax commlssion flxing value of 
shares of stock for tax purposes, 
testimony whether commissiones 
valuation of stock was, in the judg- 
ment of the witness, fair and rea¬ 
sonable, was properly excluded, 
since such question was the very 
factual issue for the court to decide. 
—State V. West Polnt Mfg. Co., 183 
So. 449, 236 Ala; 467. 

(2) In action on policy of Insur¬ 
ance against theft of automobile, it 
was not error to refuse to permit 
witness, who had not qualifled as 
expert, to answer question whether 
or not use of automobile for demon- 
stration purposes is more hazardous 
or detrimental to Its value than us- 
ing it for pleasure purposes, espe- 
cially where that is one of ultimate 
facts in issue.—^Lord v. Lincoln Mu¬ 
tual Casualty Co., 231 IlLApp. 409. 

(3) Making comparlson by wit¬ 
ness of building and land taken in 
condemnatlon proceedings with oth¬ 
er farms for purpose of determinlng 
value is inadmissible as Invadlng 
province of jury.—^Hervey v. City of 
Providence, 133 A 618, 47 B.I. 378. 

(4) Testimony as to whether par- 
ticular lots to supplemental assess- 
ments against which objections had 
been flled had increased in market 
value more than original assess- 
ments was held Incompetent.—City 
of West Ffankfort v. A C. Marsh 
Lodge, No. 496, L O. O. F., 146 N.E. 
711, 316 111. 32. 

(6) The value of an exclusive ter- 
rltorial contract to distribute motion 
picture fllms, for the purpose of de¬ 
terminlng damages for mallcious In- 
terference therewlth, is not a proper 



§ 545 


EVIDENCE 


32 C.J.S. 


b. Qnaliflcatioiu of Wituess Ctenerally 

(1) In general 

(2) Competency of owner generally 
(1) In General 

A witness as to value, to be qualifled, must ba better 
able to form a correct opfnion wfth respect thereto than 
men In general, but he need not be a skflled or expert 
wltness In the striet sense. 

A qualified witness may testify to value;^^ an un- 
qualified witness may not.^^ 


There is no inflexible rule defining how much a 
witness must know in order to be qualified ;3S the 
knowledge required is necessarily dependent on the 
circumstances.^^ In proportion as the property is 
common in its nature the number of qualified wit- 
nesses will increase.35 The rules governing the 
competency of witnesses are not as strictly applied 
to questions of value as to other subjects.^® 

While it has been said that only an expert or spe- 
cially skilled witness may testify as to value, 37 


subject of opinion evidence, but Is 
for the Jury.—Glucksmajin v. Gllles- 
pie, 204 N.T.S. 354. 209 App.Div. 48. 

(6) Testimony of real estate ex- 
perts as to reasonable rental value 
was held Inadmisslble In a land- 
lord's action for Increaaed rent. such 
testimony usurplng: the function of 
the court and Jury.—^Hennessy Real- 
ty Co. V. Hayes, 193 N.T.S. 671. 
XJltliiLate faot held not oalled for 

(1) In action against a railroad for 
damagres to horses from roughhand- 
llngr in shlpment, testimony by qual- 
ifled witnesses as to what the rea¬ 
sonable market value of the horses 
at destlnatlon would bave been if 
they had been handled wlth ordinary 
care and delxvered In good condltion 
was held admlssible as against the 
contentlon that it invaded the prov- 
ince of the Jury by stating conclu- 
slons on the issue to be determined 
by the Jury.—^Teacas & P. R. Co. v. 
Pninty, 230 S.W. 396, 111 Tex. 162, 
answers to certlfied questions con- 
formed to, Clv.App., 233 S.W. 626. 

(2) In partition proceedings of 
quarry lands, in which a proper un- 
derstandlng of the values before and 
after division could not be had with- 
out the aid of those who had special 
knowledge on the matter, the court 
did not err in admitting testimony 
of a witness, who was allowed to 
glve as his opinion that the land 
was worth more as an entire tract 
than dlvided Into three parts of 
equal value, and to state his reasons 
for thls conclusion, against the ob- 
Jection that the testimony covered 
the very issue in question, and 
therefore an opinion was not ad- 
missible.—^Blanchard v. Cross, 123 
A. 382, 97 Vt. 370. 

(3) Witness* testimony concem- 
Ing decline in price of ore, based on 
figures given by him, was held prop- 
erly received, over objection that it 
was a conclusion.—Lake Superior 
Lioader Co. v. Huttlg Lead & Zinc 
Co., 264 S.W. 396, 306 Mo. 130. 

(4) In action for damages caused 
by diversion of surface water fTom 
defendant*s land onto plaintlfCs 
land, plaintlfCs testimony conoem- 
Ing the quantity and value of crops 
grown on land after they were af- 
fected by alleged nulsance was not 


inadmisslble as a conclusion.—^Keen- 
er V. Addis, 6 S.E.2d 696, 61 Ga. 
App. 40. 

(6) In an action by the owner of 
goods, lost while in storage, against 
a hotel .keeper, for thelr value, per- 
mittlng the owner to testify that 
prlces of the goods given in evi¬ 
dence by him were Wholesale prices, 
over objection that question called 
for conclusion of witness, was not 
error.—^Norman v. Utah Hotel Co., 
206 P. 666, 60 Utah 62. 

31. Ark.—^Kempson v. Goss, 64 S.W, 
224, 69 Ark. 461. 

Cal.—Breznlkar v. T. J. Topper Co., 
App., 116 P.2d 176. 

Kan.—^Hindman v. Askew Saddlery 
Co., 67 P. 1050, 9 Kan-Apb. 98. 
Mo.—^Roblnson v. St. Josoph, 71 S.W. 

465, 97 Mo.App. 603. 

Neb.—Chicago, B. Q. R. Co. v. 

Shafer, 68 N.W. 342, 49 Neb. 26. 
Ohlo.—^Mowry v. Kirk & Cheever, 6 
Chio Dec., Reprint, 431, 6 Am.L.R. 
587, reversed on other grounds 19 
Ohio St. 375. 

Pa.—Brechtel v. Cortright, 13 Pa. 
Super. 384. 

Tex.—Rogers & Adams v. Lancaster, 
Com.App., 248 S.W. 660, 662, cit- 
ing Ctorpus Jnzis, and afflrming 
Laneas ter v. Rogers & Adams, 
Civ.App., 236 S.W. 643. 

Wash.—^Weiffenbach v. Puget Sound 
Bridge & Dredgmg Co.. 184 P. 321, 
108 Wash. 455. 

22 C.J. p 673 note 33. 
Cross-examination as to quallflca- 
tions see infra § 660. 
DisquallilcatloiL 

Occupation or business of witness 
olfering opinion evidence as to value 
of property does not per se disqual- 
ify him, nor does relationship by 
sifflnity or consanguinity to property 
owner make either witness or his 
evidence subject to legal objection. 
—Millard v. Northwestern Mfg. Co., 
206 N.W. 979, 200 lowa 1063. 

32. IU.—Gilbert v. Gallup, 76 111. 
App. 526. 

Ky.—^Insurance Co. of North Ameri¬ 
ca V. Creech Urug Store, 76 S.W.2d 
652, 266 Ky. 66. 

Mo.—State v. Pannon, 69 S.W, 76, 
168 Mo. 149. 

N.T.—Teerpenning v. Corn Bxch. 
Ins. Co., 43 N.T. 279—Kaufman v. 
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Abrams, 90 N.T.S. 1068—Paige v. 
Hazard, 6 Hili 603. 

Pa-—Baylor v. Stevens, 16 Pa.Super 
366. 

Tex.—^Humble Oil Sc Rofining Co. v. 
McLean, Com.App., 280 S.W. 557, 
reversing, Civ.App., 268 S.W. 179— 
Chicago Pire & Marine Co. v. 
Harkness, Civ.App., 58 S.W.2d 171 
—Texas Powrer Corporation v. 
Kuehler, Civ.App., 34 S.W.2d 381, 
modified on other ground.s, Com. 
App., 52 S.W.2d 76—Parmers* Mill 
& Elevator Co. v. Hodges, Civ. 
App., 248 S.W. 72, roveraod on 
Other grounds, Com.App., 260 S.W. 
166. 

22 C.J. p 692 note 87. 

33. Mieh.—Watrous v. Bialy’s Es¬ 
tate, 192 N.W. 628, 631. 22 Mich. 
137, quoling Corpus Jujds. 

Minn.—Quinn v. Zimmer, 239 N.W. 

902, 184 Minn. 589. 

N.D.—^Hellstrom v. Pir.st Ouaranty 
Bank, 209 N.W, 379, 3S5, 54 N.I). 
332, citing Corpus JUxis. 

Or.—^Paltenson v, Unbcock & Peets, 
274 P. 903, 128 Or. 476. 

22 C.J, p 678 note 83. 

34. Pa.—Hofiman v. Tb*rwind-Whit<f 
Coal Mining Co.. 109 A. 234, 265 
Pa. 476. 

The knowledge must be adequate 
quoad the property iavolvod in tht* 
inquiry,—Terre Haute, et e., it. co. v. 
Jarvis, 36 N.W. 774, 9 Ind.App. 438— 
22 C.J, p 692 note 88. 

35- Mich.—Stone v. Covell, 29 Mich. 
359. 

22 C.J. p 580 note 91. 

38. Utah.—Salt Lake St U. U. Co. v. 
Sohrarnm, 189 1\ 90, 56 Utah 53— 
Salt Lake Inv. Co. v. Onagon Short 
Lino R. Co„ 148 P. 439, 46 Utah 
' 203. 

CoAslderable libenOity Is showu 
as to qualifloatlons of witntfss to 
testify to value.—(Julf, O. & S. P. 
Ry. Co. V. Harrell, Tex.Civ.App„ 270 
S.W. 187. 

37. N.J.—Hopper v. Public Service 
Coordinated Transport, 177 A 430, 
114 N.J.Law 468—Trenton & Mer¬ 
cor County Tractlon C<irporatIon 
V. Mercer County Board of Taxji- 
tion, 106 A 222, 92 N.J.Law 398, 
reversing 102 A 361, 91 N.J,I-aw 
105. 
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the general rule is that witnesses are not required 
to be expert or skilled in the striet and severe sense 
of the term in order to give opinions on value.^^ 
However, for a witness to be qualified, it must be 
made to appear that he has had, and utilized, means 
superior to those available to the jurors or to men 
in general, for forming an intelligent opinion.39 
Generally, a person knowing the property and fa- 
miliar with the value of that class of property is 
qualified.40 It has been suggested that it might be 
advisable to admit the evidence of anyone acquaint- 


ed with the property, leaving it for the jury to de- 
termine the weight of such evidence.^^ 

Knowledge of faets. The witness must have had 
an opportunity to form a correct opinion;^^ 
must have capacity from experience, knowledge of 
the standards of value, and knowledge of the ob- 

ject to be valued.^3 

The knowledge of the witness must be actual,^^ 
and must be commensurate with the estimate or 
judgment which he proposes to state.^5 The wit- 


Pa.—Pantozzi v. Schappert, 192 A. 
114, 326 Fa. 298. 

38. U.S.—^Morton Butler Tlmber Co. 
V. U. S., aC.A.Tenn., 91 P.2d 884— 
Hays V. Harrls, C.C.A.Ark., 78 P. 
2d 66, certiorari denied 56 S.Ct. 
134, 296 U.S. 613, 80 L.Pd. 435. 
Ga.—^Atlanta Tltle & Trust Co. v. 
Davis, 136 S.E. 164, 36 Ga.App. 
267. 

Ind.—State v. Reid, 186 N.B. 449, 
204 Ind. 631, 86 A.L..R. 1442— 

Southern Surety Co. v. Calverly, 
143 ISr.B. 626, 195 Ind. 247. 

Mlch.—Gloeser v. Moore, 278 N.W. 
781, 284 Mich. 106—Watrous v. 
Bialy*s Estate, 192 N.W. 628, 631, 
222 Mich. 137, Quotlng: Corpus 
xls. 

Miss.—Citizens Bank of Coldwater 
v. Callicott, 174 So. 78, 79, 178 
Miss. 747, quoting: Corpus Juxls— 
Dyer v. Hobert, 117 So. 244, 150 
Miss. 867, followed in Fountain v. 
McDonald, 132 So. 104. 

Mo.—Lee v. Allen, App., 120 S.W.2d 
172, 174, citingr Corpus Juris. 

N.D.—^Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 385, 64 N.D. 
322, citingr Corpus Juris. 

Pa.—^William Schuette & Co. v. 
Swank, 109 A. 531, 265 Fa. 576— 
Hoffman v. Berwind-White Coal 
Miningr Co., 109 A. 234, 236, 265 Pa. 
476. 

Tex.—Grayce Oil Co. v. Peterson, 98 
S.W.2d 781, 128 Tex. 660, afflrm- 
ing Peterson v. Grayce Oil Co., 
Civ.App., 37 S.W.2d 367. 

Wash.—State v. City of Hoquiam, 
286 P. 286, 166 Wash. 678, modi- 
fled on other grrounds 287 P. 670, 
156 Wash. 678. 

22 C.J. p 578 note 82. 

“Market value is not a question 
of Science and skill upon which ex- 
perts alone may give an opinion.”— 
Hoffman v. Berwind-White Coal Min¬ 
ing Co., supra 

Estlmatlxig value Is "on the border 
line between the domain of general 
and expert knowledge.*'—^Ewing v. 
Goode, C.C.Ohlo, 78 P. 442, 444. 
Knowledge of faots 

Value can be shown by opinion of 
any competent person having knowl¬ 
edge of faets, whether he is ex¬ 
pert or ordinary witness.—Arkansas 


Natural Gas Co. v. Sartor, C.C.A.La, 
78 P.2d 924, certiorari denied Sartor 
V. Arkansas Natural Gas Co., 56 S. 
Ct. 381, 296 U.S. 656, 80 L.Ed. 467. 

When the witness knows' the prop¬ 
erty, he need not be an expert to 
testify as to its value.—Alabama 
Great Southern R. Co. v. Mlms, 92 
So. 648, 207 Ala 331. 

Witness need not be a deale;r in 
particular kind of property.—^Atlan¬ 
tic Coast Line R. Co. v. Enterprise 
Oil Co., 101 So. 606, 211 Ala 676. 

39. U.S.—^Welch V. Tennessee Val- 
ley Authority, C.C.A.Tenn., 108 P. 
2d 96, certiorari denied Welch v. 
U. S. ex rei. and for Use of Ten-* 
nessee Valley Authority, 60 S.Ct. 
889, 309 U.S. 688, 84 L.Bd. 1030— 
Lewis V. Tennessee Valley Author¬ 
ity, C.C.A.Tenn., 108 P.2d 96, cer¬ 
tiorari denied Lewis v. U. S. ex 
rei. and for Use of Tennessee 
Valley Authority, 60 S.Ct. 889, 309 
U.S. 688, 84 L.Ed. 1030—Morton 
Butler Tlmber Co. v. U. S., C.C.A 
Tenn., 91 P.2d 884—^Union Trust 
Co. of Cleveland, Ohio v. Woodrow 
Mfg. Co., C.C.A.Iowa, 63 F.2d 602, 
607, quotlng Corpus Juris. 

111.—Mauvalsterre Drainage & Levee 
Dist. V. Wabash By. Co., 132 N.E. 
669, 299 111. 299, 22 A.L.R. 944. 
Mich.—^Watrous v. Bialy’s Estate, 
192 N.W. 628, 631, 222 Mich. 137, 
quoting Corpus Juris. 

Mo.—^Lee v. AJlen, App., 120 S.W.2d 
172, 174, cltlng Corpus Juris. 

N.D.—Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 886, 64 N.D. 
322, citing Corpus Juris. 

Tex.—Grayce Oil Co. v. Peterson, 98 
S.W.2d 781, 128 Tex. 650, afiirming 
Peterson v. Grayce Oil Co., Clv. 
App., 37 S.W.2d 367—^Lower Colo- 
rado River Authority v. Hughes, 
Civ.App., 122 S.W.2d 222, error 
dlsmissed. 

Vt.—Houghton V. Grimes, 161 A. 642, 
103 Vt. 64—Slayton v. Drown, 107 
A. 307, 93 Vt. 290. 

22 C.J. p 679 note 84. 

"A witness need not be quallfled 
in the highest degree, nor in any 
particular degree, to make his opin¬ 
ion on a question of value . . . 

admissible. ... It suffices that 
he has some pecullar qualifleation, 
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more knowledge of the subject than 
Jurors are supposed ordlnarlly to 
have.”—Cochran v. Cralg, 106 S.E. 
633, 639. 88 W.Va. 281. 

40. Cal.—Willard v. Valley Gas & 
Puel Co., 182 P. 32, 180 Cal. 661. 

Ind.—Southern Surety Co. v. CaJ- 
very, 143 N.E. 626, 196 Ind. 247. 

22 C.J. p 677 note 71, p 679 note 86. 

41. Vt.—^Houghton v. Grimes, 161 
A. 642, 103 Vt. 64. 

22 C.J. p 680 note 93. 

42. Ala.—Stark & Oldham Bros. 
Lumber Co. v. Burford, 109 So. 
148, 216 Ala. 68—Ruffiln Coal & 
Transfer Co. v. Rich, 108 So. 600, 
214 Ala. 622—Louisville & N. R. 
Co. V. Whitley, 1106 So. 661, 213 
Ala 625—^Atlantic Coast Line R 
Co. V. Enterprise Oil Co., 101 So. 
605, 211 Ala 676. 

Colo.—City and County of Denver 
V. Lyttle, 103 P.2d 1, 106 Colo. 167 
—^Hoover v. Shott, 189 P. 848, 68 
Colo. 385. 

Ga—Speir v. Westmoreland, 149 S. 
E. 422, 40 Ga.App. 302—^Wilson 

V. City of Bainbridge, 116 S.E. 
643, 29 GaApp. 692. 

Such knowledge as would serve 
as a reasouable basis for au opinion 
must be shown. 

Minn.—Quinn v. Zimmer, 239 N.W. 
902, .184 Minn. 689. 

Pa—^Westlnghouse Air Brake Co, v. 
City of Pittsburgh, 176 A. 13, 316 
Pa 372. 

Tex.—Lancaster v. Rogers & Adams, 
Civ.App., 23'6 S.W. 643, «ifflrmed, 
Com.App., 248 S.W. 660. 

Offloer of shipper 

In action against carrier for de- 
terioration of peanuts on account of 
unreasonable delay, secretary-treas- 
urer of shipper was held qualified 
to give his opinion as to market 
value of peanuts at destination in 
another state.—Atlantic Coast Line 
R Co. V. Enterprise Oil Co., 101 So. 
606, 211 Ala 676. 

43. Minn.—^Apitz v. City of New 
Ulm, 248 N.W. 733, 189 Minn. 206. 

44. Cal.—Converse v, Perguson, 134 
P. 977, 166 Cal. 1. 

22 CLJ. p 692 note 83. 

45. N.Y.—^Babcock v. Raymond, 2 
Hilt. 61. 
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ness must know the value of property of the type 
or class involved,^® and, unless he is testifying in 
response to a hypothetical question, he must have 
personal knowledge of the .property to be valued,^^ 
particularly where the value o£ the property depends 
on something peculiar to itself.'*^ 

Where the witness testifies to the value of a class 
or type of property, rather than to the value of the 
particular property involved, he need not have per¬ 
sonal knowledge of the property involved.49 

The witness, to be qualified to testify as to the 
value of the personal property in issue, must know 
the market value of such property but he need 


not have personal knowledge of actual sales.^i Par- 
ticipation in, presence at, or knowledge of, sales of 
similar property is, however, an element of quali- 

fication.®2 

Dealers. Generally a dealer in property such as 
that involved in the litigation is a qualified**»^ and 
expert54 witness as to its value; indeed, trading in 
such property is an element of qualification for any 
witness.55 

Question for coiirt, Whcther or not a witness 
is qualified to testify as to value is a prcliminary 
question for the trial court,56 and the determina- 
tion of the question rests largely in its discretion.57 


Pa.—^Bachert v. Lehiffh Coal & Nav- 
igation Co., S7 A. 766, 208 Pa. 362. 
22 C.J. p 692 note 85. 

4a 111.—^Mauvalsterre Dralnagre & 
Ltevee Dist. v. Waljaeh Ry. Co., 
132 N.B. 559, 299 Tll. 299, 22 A.L. 
R. 944. 

N.T.—^In re Bradford*s EJstate, 300 
N.T.S. 92. 165 Misc. 520. 

Or.—^Patterson v. Babcock & Peets, 
274 P. 903, 128 Or. 476. . 

Pa.—^Miller v. Washington Mut. Pire 
Ins. Co., 7 Sch.R€g. 269. 

Wls.—State V. Stauber, 207 N.W. 

409. 190 Wis. 310. 

22 C J. p 579 note 86, 

47. N.T.—In re Bradford’s Bstate, 
300 N.Y.S. 92, 166 Misc. 620. 

Or.—Patterson v, Babcock & Peets, 
274 P. 903, 128 Or. 476. 

Wis.—State V. Slauber, 207 N.W. 
409, 190 Wis. 310. 

KttoWLedge of the value of that 
olass of property Is liLSujaicleiLt 
where it is not coupled wlth knowl¬ 
edge of the property to be valued. 
—Powler V. National City Bank of 
Rome, 176 S.B. 113, 49 Ga.App. 435. 
Szteut of knowledge 
“There can be no rule of law de- 
flnlng how much a witness must 
know of property before his opln- 
ion as to its value will be heard. 
He must be sufldciently acquainted 
wlth it to form some estimate as 
to its value.”—^Apitz v. City of New 
Xrim, 248 N.W. 723, 736, 189 Mlnn. 
205. 

Bank’s RBsets 

Admission of evidence as to insol- 
vency of bank, based on conclusion 
that value of securitles of bank was 
less than face value because of de- 
pressed value of each item of bank*s 
assets, was held reversible error, 
where witness was without person¬ 
al knowledge of values of assets, of 
whlch his knowledge was conflned 
to Information in data prepaxed by, 
and on Information of, others.—^Kerr 

V. Dorchester, Tex.Civ.App., 93 S. 

W. 2d 768, error dismissed. 

48. Tex.—Grayce 011 Co. v. Peter- 
son, 98 S.W.2d 781, 128 Tex. 660, 


afflrmlng Peterson v. Grayce Oll 
Co., Civ.App., 37 S.W.2d 367. 

49. Cal.—^Pann v. Barry, 4 P.2d 791, 
118 CaLApp. 127. 

Tex.—0’Brlen v. McDow, Civ.App., 
8 S.W.2d 661, error dismissed. 

22 C.J. p 702 notes 56, 57. 

50. Pa.—^Lattavo v. Virginia Pire 
& Marine Ins. Co., 88 Pa.Super. 
433. 

22 C.J. p 580 note 89. 

51. Neb.—Greeley Gounty v. Geh- 
hardt, 89 N.W. 753, 2 Neb. (Unoff.) 
661. 

52. Mich.—Continental Ins. Co. v. 
Horlon, 28 Mich. 173. 

N J.—Ross V. PalisadOR Interstate 
Park Comrs., 101 A. 60, 90 N.J. 
Law 461. 

22 C.J. p 678 notes 74, 75, p 686 note 
67. 

One who has merely heard of sales 
is not thereby qualified.—Thompson 
V. Moiles, 8 N.W. 577, 46 Mich. 42— 
22 C.J. p 577 noto 71 [a]. 

53. Tex.—Chicago, R. I. & G. R. Co. 
V. Jones, Civ.App., 118 S.W. 759. 

22 C.J. p 578 note 74 [b]. 

64- Cal.—^Altschul v. Alexander, 224 
P. 760, 66 Cal.App. 626. 

Conn.—Ford v. H. W. Dubiske Co., 
136 A. 560, 105 Conn. 572. 

Mich.—Tatro v. Baker-Pisk-Hugill 
Co., 184 N.W. 449, 216 Mich. 623. 
Tex,—Security Motor Co. v. Chest- 
nut, Civ.App., 244 S.W. 386—Kan- 
sas City, M. & O. R. Co. of Texas 
V. CConnell, Civ.App., 210 S.W. 
767, dismissed for want of juris- 
dicllon. 

Wash.—Great Western Motors v. 
Hibbard, 192 P. 968, 112 Wash. 
541. 

56. Mo,—Harris v. A. P. Nichols 
Inv. Co., App., 25 S.W.2d 484. 

22 C.J. p 680 note 90. 

56. U.S.—Hays v. Harris, C.C.A. 
Ark., 78 P.2d 66, certiorari denied 
56 S.Cl. 134, 296 U.S. 613, 80 L 
m. 436—Union Trust Co. of Cleve- 
land, Ohlo, v. Woodrow Mfg. Co., 
C.C.A.Iowa, 63 P.2d 602. 
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Ala.—Holllngsworth v. Corbin, 101 
So. 843. 212 Ala. 104. 

Ga.—McRuffip County v. Gunn, 177 
S.B. .363, 50 Ga.App. 108—Atlanta 
Tille & Tru.sl Co. v. Puvi.s, 136 S. 
E. 164, 36 Ga.App. 257. 

Idaho.—Thil)adeau v. Clannda nt>p- 
per Mining Co., 272 P. 231, 47 Ida¬ 
ho 119. 

Mass.—Goodyear Park Po. v. City 
of Holyoke, n X.B.2«I 430, 298 
Mass. 510—Sa<’ks v. McKane, 183 
N.B. 140, 281 Ma.'*s. 11. 

Or.—State v. Mohler, 237 P. 600, 
115 Or. 562, petition denied 239 P, 
303, 115 Or. 562. 

Pn.—Tloflman v. Berwind-White Poal 
Mining Co., 100 A. 234, 265 Pa. 
476. 

Vt.—Rutiand Sa.sh & r>*ior <^\ v. 

Gleason, 126 A, 577, OS Vt. 215. 

22 C.J. p 58l note 07. 

The question of qunJlflcatloa to 
pass on value is one of fjiot, h\ii the 
question of the sumeien<*y of the 
<‘viden<*e to show quaHn<‘atlon is <me 
of law.—Wood v. Manura<‘turers & 
Merehant.s Mut. Ins. Co., 3 95 A. 667, 
89 N.ir. 213. 

57- U.S.—Jones v. X\ S., Or.. 42 S. 
Ct. 21«, 258 IT.S. 40, 66 l-.Kd. 4,53, 
afflrming, (\aA., 265 R 23r>'-M«»r- 
ton Butler TImber Co. v, IT. s., C. 
C.A.Tenn., 91 P.2d SS4—Paellie 
1-lve Sl(><*k Co. V. Warm Springs 
Irr. Dist., C.C.A.Gr.. 270 h\ 555. 
Ala.—Pryor v. I-lmesione tTounty, 
160 So, 700, 230 Ala. 205. 

Ark.—Ilridgman v. Haxt«'r County, 
148 S.W.2d 673. 

111.—People ex rei. M<*I>on«ugh v. 
Goldberg, 188 N.B. 42«. 354 IU. 
423. 

lowa,—Vanarsdol v, h^irlow, 203 N. 

W. 794, 200 lowa 495. 

Me.—Orant v. DoH4‘y, 163 A, «5, 131 
Me. 500. 

Ma.s.s.—Lajoie v, MiUiken, 336 N.K. 
419, 242 Ma.ss. 50«. 

Mlnn.—Apitz v. City of New UJm, 
248 N.W. 733, 189 Minn. 205— 
Klaseus v. Mee.ster, 2I7 N.W. 693, 
173 Minn. 46«. 

Mo.—^Roonoy v. Yellow Oib & Ihig- 
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Proof of qualification, Before a witness may tes- 
tify as to value, a foundation must be laid by proof 
of his qualifications.^® 

Assertion of knowledge. The competency of a 
witness depends on his knowledge, not on his asser¬ 
tion of knowledge.®9 Nevertheless, the witness’ 
claim to knowledge may be sufficient to establish pri¬ 


ma facie his qualifications,®® leaving the fact of ac- 
tual knowledge to be tested on cross-examination.®^ 

The extent of the knowledge^ if sufficient knowl¬ 
edge is shown to render the testimony competent, 
affects only the weight of the testimony.62 

Interested witness. That the witness is interested 
does not render his opinion inadmissible.®^ 


gage Co., App., 269 S.W. 669, 673, 
citlng Corpus Juris. 

Pa.—Lutz V. Allegheny County, 196 
A. 1, 327 Pa 587—Brewer v. Blue 
Mountain Consol. Water Co., 191 
A. 408, 126 Pa.Super. 653. 

R.I.—^McGov^m V. Michael, 6 A.2d 
709, 62 R.I. 485, modified on other 
grounds 9 A.2d 274—^HufC v. 
Knight, 192 A. 470, 68 Itl. 267. 

Tenn.—Union Traction Co. v. An- 
derson, 242 S.W. 876, 146 Tenn. 
476, 26 A.L.R. 1496. 

Tex.—Poley Bros. Dry Goods Co. v. 
Settegast, Civ.App., 133 S.W.2d 
228, error refused—Humphrey v. 
Stidham, Civ.App., 124 S.W.2d 921 
—General Motors Acceptance Cor¬ 
poration V. Killingsworth, Civ. 
App., 54 S.W.2d 266, error 
dismissed—International - Great 
Northern R. Co. v. Motley, Civ. 
App., 18 S.W.2d 782—Murray v. 
Morris, Civ.App., 17 S.W,2d 110, 
error dismissed—Humble Oil & 
Reflning Co. v. McLean, Civ.App., 
268 S.W. 179, reversed on other 
grounds, Com,App., 280 S.W. 557. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 456—Salt Lake & U. R. 
Co. V. Schramm, 189 P. 90, 56 
Utah 63. 

Wis.—In re Oklahoma Ave. in City 
of Milwaukee, 190 N.W. 1001, 179 
Wis. 136. 

Review of trial courfs determina- 
tion see Appeal and Error § 1644. 

58. Cal.—Coast Counties Gas & 
Electric Co. v. Miller & Lux, 6 P. 
2d 34, 118 Cal.App. 140. 

Colo.—City and County of Denver 
V. Lyttle, 103 P.2d 1, 106 Colo. 167 
—Hoover v. Shott, 189 P. 848, 68 
Colo. 386. 

D.C.—Consumers’ Ice Co. v. Burnet, 
60 F.2d 341, 60 App.D.C. 191. 

111 .—City of Elmhurst v. Rohmeyer, 
130 N.E. 761, 297 111. 430. 

Minn.—^Finberg v. St. Paul Gaslight 
Co., 170 N.W. 696, 141 Minn. 486. 

Or.—In re Clymer’s Estate, 86 P.2d 
366, 160 Or. 369. 

Pa.—^Kriner v. Dinger, 147 A. 830, 
297 Pa. 676—Di Foggi v. Com- 
mercial Union Assurance Co., 83 
Pa. Super. 618—Long v. Myers' Es¬ 
tate, 22 West.Co.L.J. 82. 

Tex.—Pioneer Building & Loan Ass'n 
V. Compton, Civ.App., 138 S.W.2d 
884—Callihan v. Fort Worth Well 
Machinery & Supply Co., Civ.App., 


88 S.W.2d 1067, error dismissed— 
Puckett V. Big Lake State Bank, 
Civ.App., 73 S.W.2d 893, error re¬ 
fused. 

Utah.—^Heywood v. Ogden Motor Car 
Co., 6 P.2d 171, 78 Utah 664. 
Cross-examination as to qualiflca- 
tions see infra § 560. 

Evldeuce as to the quallflcatlous 
of the witness is admissible. 

Md.—Knight v. Knight, 141 A. 706, 
155 Md. 243. 

Miss.—Town of Union v. J. R. Buch- 
walter Lumber Co., 101 So. 661, 
136 Miss. 409. 

Mo.—City of St. Louis v. Sheahan, 
36 S.W.2d 961. 327 Mo. 305. 

N.T.—Kingston Braid Mills v. Aboff, 
179 N.T.S. 127. 

Dblxultatlou ou showixLg of anaUfloa- 
tlou 

In proceedings for condemnation 
of land in City of Decatur for park 
purposes, the limiting of the land- 
owners in showing that their wit- 
nesses as to value were acqualnted 
with history and development of 
the City was not abuse of discretion, 
as against contention jury might 
have given greater weight to testi¬ 
mony if landowners had been per- 
mitted to show at length all wit- 
nesses knew concerning the city.— 
Decatur Park Dist. v. Becker, 14 N. 
E.24 490, 368 111. 442. 

69. Ky.—^Kentucky Hydroelectric 
Co. V. Reister, 287 S.W. 857, 216 
Ky. 303. 

00. Ala-—^American Ins. Co. of 
Newark, N. J., v. Puller, 140 So. 
666, 556, 224 Ala. 387, quoting Cor¬ 
pus Juris. 

DeL—Terry v. American Pruit 
Growers, 139 A. 269, 3 W.W.Harr. 
497. 

lowa.—Millard v. Northwestern Mfg. 

Co., 205 N.W. 979, 200 lowa 1063. 
Mo.—Cities Service Gas Co. v. Peak, 
64 S.W.2d 482, 227 Mo.App. 515. 
Okl.—Chicago, R. I. & P. Ry. Co. v. 
Lawton Grain Co., 221 P. 1013, 94 
Okl. 289. 

Tex.—Moody v. Castleberry, Civ. 
App., 151 S.W.2d 960—Page v. 
Estes, Civ.App., 142 S.W.2d 292, 
error dismissed, judgment correct 
—^North East Texas Motor Lines 
V. Hodges, Civ.App., 141 S.W.2d 
386, error granted—Wilson v. Bar- 
bour, Civ.App., 186 S.W.2d 169, er¬ 
ror dismissed—City of Trinity v. 
McPhail, Civ.App., 131 S.W.2d 803 ^ 
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—McDaniel Bros. v. WUson, Civ. 
App., 70 S.W.2d 618, error refused 
—Texas Pacific Coal & Oil Co. v. 
Taylor, Civ.App., 47 S.W.2d 1110 
—City of Waco v. Roberts, Civ. 
App., 12 S.W.2d 263, aflOlrmed 48 
S.W.2d 577, 121 Tex. 217—^Fort 

Worth- & D. S. P. Ry. Co. v. Judd, 
Civ.App., 4 S.W.2d 1032, error dis¬ 
missed—Central State Bank of 
Coleman v. Senderson, Civ.App., 
286 S.W. 518—Poster v. Burgin, 
Civ.App., 244 S.W. 244—Commer¬ 
cia! Acceptance Trust v. Parmer, 
Civ.App., 241 S.W. 686—^Payne v. 
White House Lumber Co., Civ. 
App., 231 S.W. 417. 

Wash.—^Wilson v. Pacific Power & 
Light Co., 17 P.2d 846, 171 Wash. 
232. 

Wyo.—^Davis v. Graham, 225 P. 789, 
794, 31 Wyo. 239, citing Corpus 
Juris. 

22 C.J. p 680 note 96, p 700 note 41 
[a]. 

Sufllcleut to luvoke trlal court’8 dis- 
cretiou 

Unconditional statement of plain- 
tif£ that he knew values of second- 
hand trucks at particular time and 
place was sufilclent to invoke discre¬ 
tion of trial court whether plain- 
tiff should be permitted to testify 
as to cash market value of his truck 
before and after the collision, and 
weight to be given such testimony 
after its admiseion was for jury.— 
North East Texas Motor Lines v. 
Hodges, Tex.Civ.App., 141 S.W.2d 
386, error granted—^22 C.J. p 588 
note 86 [b]. 

Xnsufflcient assextlou of knowledge 

Witness who testified that he had 
some idea about the price of horses 
in his county was not qualified to 
state his opinion concerning market 
value of the plaintiffs horses.— 
Moody V. Castleberry, Tex.Civ.App., 
161 S.W.2d 960. 

61. Tex.—^Moody v. Castleberry, su¬ 
pra. 

22 C.J. p 580 note 96. 

62. Ind.—Lowe v. Swafford, 199 N. 
E. 709, 209 Ind. 614, 103 A.L.R. 
1222. 

Pa.—^Altman v. Lande, 84 Pa.Super, 
399. 

22 C.J. p 686 note 71. 

.63. Tex.—^Willard v. Whitaker, Civ. 
App., 163 S.W.2d 878, 
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(2) Competency of Owner Grenerally 

The ownep Is generally regarded as qualifled to tes- 
tify as to the valus of his property. 

Although there is some authority to the con- 
trary,®^ it is generally held that an owner is quali- 
fied by the fact of ownership to testify to the val- 
ue of his property,®^ and he is presumed to know 
its value.®® The owner’s competency extends to 
intangible property,®*^ such as the good will of a 
business.^® 


The rule that an owner is qualified to testify to 
the value of his property does not rest on the fact 
that the owner has legal title,®® but rather on the 
fact that ordinarily the owner of property knows 
the property intimately and is familiar with its val- 
ue.'^^ 

Ahsence of knoivledgc. Where it appears that 
the owner does not know the value of the property, 
his opinion as to its value is not admissible;"^! but 


64. Mont.—^Roy r, Clark, 215 P. 
232. 

65. XJ.S.—^Baltimore American Ins. 
Co. of New York v. Pecos Mer- 
cantile Co., C.C.A.N.M., 122 F.2d 
143—Sacramento Suburban Fruit 
Lands Co. v, Soderman, C.C.A.Cal., 
36 F.2d 934. 

Cal.—^Isenberff v. Sherman, 298 P. 
1004, 212 Cal. 464, rehearing de- 
nled 299 P. 528, 212 Cal. 454, and 
motion denied 7 P.2d 1006, cer¬ 
tiorari denied 62 S.Ct. 601, 286 U. 
S. 647, 76 L.Ed. 1283—Watterson 
V. Knapp, 95 P2d 164, 35 Cal.App. 
2d 283—Burns v. Osborne-Fitz- 
Patrick Finance Co., 282 P. 419, 
101 CaLApp- 680. 

Idaho.—Garrett v. Neitzel, 286 P. 
472, 48 Idaho 727. 

IlL—^Hebard v. Riegrel, 67 111.App. 
684. 

lowa.—Jeffrlea v. Snyder, 81 N.W. 
678, 110 lowa 369. 

Kan.—^Brennelsen v. Phillips, 45 P. 
2d 867, 868, 142 Kan. 98, citing 
Corpus Jtuls—^Lawson y. South¬ 
ern Fire Ins, Co., 21 P.2d 387, 137 
Kan. 691. 

Me.—Kerr v. Great Atlantic & Pa¬ 
cific Tea Co., 149 A. 618, 129 Me. 
48. 

Md.—Bresnan v, 'Weaver, 135 A. 584, 
151 Md. 376. 

Mass.—^Meyer v. Adams Express 
Co.. 132 N.B. 672, 240 Mass. 94. 
Mo.—Taylor v. St. Douis & H. R. 

Co., App., 266 S.W. 499. 

Mont—^Rasmussen v. O. B, Lee & 
Co., 66 P.2d 119, 104 Mont 278. 
Ohio.—^Village of Lebanon v. Loop, 
App., 32 N.B.2d 468. 

Pa—^Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 13, 316 
Pa 372. 

Tenn.—^Pruitt v. Williams, 106 S.W. 
2d 892, 897, 21 Tenn.App. 171, cit¬ 
ing CozpnB Jnxls. 

Wash.—Weber v. West Seattle Land 
& Improvement Co., 63 P.2d 418, 
188 Wash. 512. 

Owner who asslgiied his title be- 
fore the action was instituted may 
glve his opinion as to the value of 
the property.—^Barber v. Motor Inv. 
Co., 298 P. 216, 136 Or. 861. 

Buyer nuder oondltioual sales oon- 
traot . 

The admissibillty of the opinion. 


as to value of the buyer in posses- 
slon of the property under a condi- 
tlonal sales contract rests in the 
trial courfs discretlon.—Menici v. 
Orton Grane & Shovel Co., 189 N.B. 
839, 285 Mass. 499. 

CoUateral matters 

An owner may give his opinion as 
to the value of his property but he 
cannot give opinion evidence as to 
collateral matters unless a proper 
showing of his qualiflcatlons is firat 
made as in the case of any other 
witness.—Los Angeles County v. 
Slgual Realty Co., 261 P. 636, 86 Cal. 
App. 704. 

Cost of repairs 

Rule permitting owner to testify 
as to value of his property does not 
permit testlmony respecting cost of 
repairs.—Le Brun v. Richards, 291 
P. 826, 210 Cal. 308, 72 A.L.R. 336. 
Owner’8 husbaxid. 

Rule that owner may testify con- 
cerning value of goods covered by 
flre policy Includes owner’s husband 
who bought goods and is familiar 
with their cost, time of acquisition, 
and condition at time of fire.—Esper 
V. Northwestern Nat Ins. Co. of 
Mllwaukee, Wis., 173 A. 724, 113 Pa. 
Super. 243, 

Possesslon. and nse 

The owner's competency is said to 
be limited to property in his pos- 
session and use.—Shikany v. Salt 
Creek Transp. Co., 46 P.2d 645, 48 
Wyo. 190. 

Snbsequent owner 

In action for oonversion of equlp- 
ment and machinery, plaintiff'a tes- 
timony as to value of equipmcnt and 
machinery four days after conver- 
slon, at which time plaintifC bocame 
owner of equipment and machinery 
by bili of sale, was of proi)ative 
foroe in determining value of equip¬ 
ment and machinery as of date of 
conversion.—^Weber v. West Seattle 
Land & Improvement Co., 63 P.2d 
418, 188 Wash. 612. 

Snrvlvlng parfcner, not shown to 
have qualifled as expert, should not 
have been permltted to testify as to 
market value of cattle belonging to 
partnershlp.—Dial v. Martin, Tex. 
Clv.App., 37 S.W.2d 166, reversed on 
other grounds Martin v. DiaJ, Com. 
App., 67 S.W.2d 76, 89 A.L.R. 671. . 
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Villaga property 

The president of a village councii, 
having no special knowledge of na¬ 
ture or quality of matenals enter- 
ing into construe tion of l>rldge own- 
ed by village, is not within rule that 
owner of property may testify to 
its value.—McClure v. Village of 
Browns Valley, 173 N.W. 672, 143 
Minn. 3.39, 6 A.L.R. 1168. 

66. Cal.—Los Angelos County Flood 
Control Dist. v. Abbot, 76 P.2d 188, 
24 Cal.App.2d 728. 

Idaho.—Beoch v. American Surety 
Co. of New York, 51 3\2d 213, 66 
Idaho 159. 

Kan.—Brenneison v, Phillips, 45 P. 
2(1 «67, 868. 142 Kan. 98. citing 
Corpus Juris—Lawson v. Southern 
Fire Ins. Co.. 21 P.2d 387, 137 Kan. 
591. 

Mass,—Meyi»r v. Adams Kxpr(‘.sa Co., 
132 N.K. 672, 249 Mas». 94. 

Wash.—Weber v. West Seattle Land 
& Improvement Co., 63 P.2d 418, 
188 Wash. 512. 

67. Ohio.—Brookins v. Natif»nal Pe- 
flning Co., 16(» N.E. 97, 26 Ohio 
App. 546. 

68. N.Y.—Whlte v. Jone.s, 79 N.Y.S, 
583, 79 App.Div. 373, 12 N.V.Ann, 

! Cas. 277. 

\e9. Mass.—Monioi v. Orton Crane & 
Shovel Co.. 189 N.R «39. 28,7 Mass. 
499. 

70. Alass.—Mah(‘r v. Common- 

wealth, 197 N.K. 78, 291 343 

—Menici v. Orttui Crane & Shovel 
Co., 189 N.R «:{9. 285 Mass. 499. 

Mo.—Finn V. Indenmity Co. of 
Amt‘rl(?*i, App., 297 S.W. 175. 
Ohio.—Detroit and I. U. <V». v. Vog- 
eloy. 153 N.R 86. 21 Ohio App. 88. 
Wyo.-^hikany v. Salt Creek Transp. 

Co.. 45 I‘.2a 645, 4« Wyo. IIH^. 
trunsuAl property 

*'Where the property is not what 
may be fairly termed of the eomnion 
usual and ordinary nature . . . 

the owner’s relation to his property 
is such that it mny he fairly ro- 
garded as creatlng !n and of itself 
a species of special knowledge. with 
respect to iis value,”—Llgon v. 
Brooks. 196 A. 200. 201, 9 W.W. 
Harr., Del., 113. 

71. Ala.—Sykes v, Wood, 91 So. 320, 
206 Ala. 534. 
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it has been held that the owner’s lack of knowledg-e 
of the value of his property goes to the weight, but 
not the competency, of his testimonyJ^ 

Property of Corporation, It has been held that 
the rule that the owner is qualified applies to cor¬ 
porate as well as individual owners, and that the 
managing officer of a Corporation may testify as to 
the value of property owned by the Corporation 
but it has been held that a director or stockholdcr 
of a Corporation is not by virtue of that fact compe¬ 
tent to testify as to the value of the corporationes 

property.74 

Proof of qualiftcation, Although there is author- 
ity to the contrary,'^^ it is generally held that an 
owner may testify to the value of his property with- 


out any foundation being laid other than the fact 
of his ownership.7® 

Qualification under general rules. In a number 
of cases, the general rules as to qualification to give 
an opinion as to value have been applied to own¬ 
ers, and they have been held competent to testify 
without special reference to their ownershipJ*^ 

c. Basis of Opinion 

Generally a wltness as to value may base his opinion 
on all those sources of Information to which business 
men usually resort In seeklng to determlne value, and 
he may state such of the data on which his opinion is 
based as are relevant and as to which he is competent 
to testify. 

There is authority for the view that the testi- 
mony of a witness as to value should be limited on 


Minn.—^Foot v. Torkshire Flre Ins. 
Co., 286 N.W. 400, 206 Minn. 478. 

Conolnslo]). based oxl ezperts* opliu 
ions 

Where the owner*s conclusion a.s 
to value is not based on his own 
knowledg-e, but on conferences with 
experts, his testimony is not ad¬ 
missi bl e.—^Maher v. Commonwealth, 
197 N.E. 78, 291 Mass. 343. 

Ownershlp as prima facie proof of 
analiflcation 

General rule that owner of prop¬ 
erty may testify to his opinion of 
Its value is presumptive only, does 
not dispense with proof of Quallfl- 
cation, aiid accepts proof of owner¬ 
shlp only as prima facie proof of 
Qualification in the absence of nega¬ 
tive clrcumstances.—Ryan v. Coop- 
er, 206 N.W. 302, 201 lowa 220. 

Talae of share in partoership 

In partners’ action against copart- 
ner, his wife, and another for con- 
spiracy to defraud, partners were in- 
competent to testify as to what their 
share of the partnership was worth, 
since an answer to such question in- 
volved complicated questione as to 
the value of realty, machinery, and 
equipment, problems of depreciatlon, 
and ascerlainment of indebtedness. 
—^Novlc V. Fenics, 11 A.2d 871, 337 
Pa. 629. 

Talae of for 

In action for conversion of fur, 
testimony as to the reasonable price 
of such fur by owner, who testlfied 
that she had purchased fur in Vien¬ 
na, and that she had gone to some 
Stores in New Tork to try to buy 
a fur of the same slze, quality, and 
appearance, but who did not pretend 
to be an expert, was incompetent.— 
Berthel v. Auspltz, 184 N.T.S. 469. 

72- Cal.—^Isenberg v. Sherman, 298 
P. 1004, 212 Cal. 464, rehearing de- 
nied 299 P. 628, 212 Cal. 464, and 
motion denied 62 S.Ct. 601, 286 U. 
S. 647, 76 L.Ed. 1283—Zeller v. 
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Knapp, 26 P.2d 704, 135 Cal.App.' 

122 . 

Me.—Kerr v. Great Atlantic & Pa¬ 
cific Tea Co.. 149 A. 618, 129 Me. 
4». 

Mo.—State ex rei. Terry v. Ace Stor- 
age & Moving Co., App., 136 S.W. 
2d 363. 

Wash.—Wicklund v. Allraum, 211 
P. 760. 122 Wash. 546. 

“The owner of an article, whether 
he Is generally famillar with such 
value or not, is entitled to testify as 
to its worth.**—Graham v. Cohen, 
295 P. 46, 111 Cal.App. 131. 

Disclosores made on oross-exami- 
nation as to the basis of the opinion 
may affect the weight, but not the 
admissibility of the opinion.—Beech 
V. American Surety Co. of New 
York, 51 P.2d 213, 66 Idaho 169. 

73. TJ.S.—Travelers Indemnlty Co. 
V. Plymouth Box & Panel Co., C. 
C.A.N,C., 99 P.2d 218. 

N.D.—^Hellstrom v. First Guaranty 
Bank, 209 N.W. 212, 64 N.D. 166, 
45'A.L..R. 1487. 

Wash.—^Weber v. West Seattle Land 
& Improvement Co., 63 P.2d 418, 
188 Wash. 612. 

74. N.D.—Company A, First Regl- 
ment, North Dakota National 
Guard Training School v. Hughes, 
193 N.W. 144, 49 N.D. 626. 

Pa.—^Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 13, 316 
Pa. 372. 

75. Cal.—^McGowan v. Burg Bros., 
210 P. 646, 59 Cal.App. 219. 

76. Del.—^Ligon v. Brooks, 196 A. 
200, 9 W.W.Harr. 113. 

Idaho.—Beech v. American Surety 
Co. of New York, 61 P.2d 213, 66 
Idaho 169. 

Minn.—Smith v. Travelers Ins. Co., 
291 N.W. 616, 207 Minn. 349—^Foot 

V. Yorkshlre Pire Ins. Co., 286 N. 

W. 400, 206 Minn. 478. 

N.D.—George v. Odenthal, 225 N.W. 
323, 68 N.D. 209—^Watson v. Nel- 
son, 172 N.W. 823, 42 N.D. 102. 
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Prima faole proof of ownershlp is 
sufficient to qualify plaintiff to 
make an estimate of the reasonable 
value of the property.—^Klind v. Val- 
ley County Bank of Hinsdale, 222 P 
439, 69 Mont. 386. 

Owner oan testify withoat qoallfy- 
Ing as expert 

Tenn.—Pruitt v. Williams, 106 S. 
W.2d 892, 897, 21 Tenn.App. 171, 
citlng Corpus Jnrls. 

Wash.—State ex rei. Bremerton 
Brldge Co. v. Superior Court for 
Kltsap County, 77 P.2d 800, 194 
Wash. 196. 

77. Ga.—^Bainbridge Power Co. v, 
Ivey, 144 S.E. 825, 38 Ga.App. 686. 
lowa.—Jones v. Automotive Ins. Co., 
197 N.W. 448, 197 lowa 513. 

Kan.—Sternbock v. Consolidated Gas 
Utilities Corporation, 98 P.2d 162, 
161 Kan. 81. 

Mo.—Cothren v. Kansas City Laun- 
dry Service Co., App., 242 S.W. 
167. 

g,C,—South Carolina Public Service 
Authority v. Spearwant Liquidat- 
ing Co„ 13 S.E.2d 605, 196 S.C. 481. 
Tex.—^London & Lancashire Ins. Co. 
V. Higgins, Civ.App., 68 S.W.2d 
1066, error dismissed—St. Majry*s 
Oil Engine Co. v. Allen-Morrow 
Co., Civ.App., 20 S.W.2d 266—Tex¬ 
as Interurban Ry. Co. v. Halford, 
Civ.App., 299 S.W. 277—Sparrow 
V. Tillman, Civ.App., 283 S.W. 877 
—Humble Oll & Refining Co. v. 
Woods, Civ.App., 277 S.W. 162, re- 
versed on other grounds Humble 
Oil & Refining Co. v. Wood, Com. 
App., 292 S.W. 200, rehearing de¬ 
nied 294 S.W. 197—^Poster v. Bur- 
gin, Civ.App., 244 S.W. 244—^Port 
Worth & R. G. Ry. Co. v. Bums, 
Civ.App., 242 S.W. 296—Commer- 
cial Acceptance Trust v. Parmer, 
Civ.App., 241 S.W. 686—^Davis v. 
Wilson, Civ.App., 241 S.W. 662— 
Gulf & Interstate Ry. Co. of Texas 
V. Stephenson, Civ.App., 212 S.W. 
215. 

Utah.—Salt Lake & U. R. Co. v. 
Schramm, 189 P. 90, 66 Utah 53. 
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direct examination to the establishment of his qual- 
ifications and the statement of his opinion as to 
value and should not include the basis or reasons for 
his opinionJ^ However, it is generally held that a 
witness as to value may, and should, so far as this 
is practicable, detail the facts on which his estimate, 
inference, conclusion, or judgment is based,79 wheth- 
er his testimony relates to the value of real*® or 
personal®^ property or of Services.®^ Indeed, it is 
held that the estimate should be rejected where the 


basis for a test as to its reliability is not furnished 
by a statement of facts on which it is based,83 or 
where the basis of fact does not appear to be suffi- 
cient.*4 

On the other hand, it is held that the witness 
need not on direct examination testi fy as to the 
basis for his opinion, and that his failure to do so 
gfoes to the weight, but not the competency, of his 
opinion.^® 


78. Ariz.—^Viliborghi v. Prescott 
School, Dist. No. 1 of Yavapal 
County, 100 P.2d 178, 55 Ariz. 230. 

79. Cal.—^McBlllgrott v. Freeland, 33 
P.2d 430, 436, 139 Cal.App. 143, 
cltins’ Oorpns JTiixls. 

Del.—Novelty Co. v. Traixseau, 
8 A.2d 93, 1 Terry 227. 

Ind.—^New Jersey, I. & 1. R. Co. v. 

Tutt, 80 N.E. 420, 168 Ind. 206. 
lowa.—^Kukkuk v. City of Des 
Molnes, 187 N.W. 209, 193 lowa 
444. 

EHy.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 16. 281 Ky. 37'2, 
quoting Oozpns Jurla^ 

Mich.—Gloeser v. Moore, 278 N.W. 
781, 786, 284 Mich. 106, citing Cor¬ 
pus Juris. 

Minn.—Keough v. St Paul Milk Co., 
286 N.W. 809, 206 Minn. 96. 

Or.—^L. B. Menefee Dumber Co. v. 
MacDonald, 260 P. 444, 449, 122 Or. 
679, citing COzpns Juris. 

Tex.—^Wagner & Chisholm v. Dun- 
ham, Civ.App., 246 S.W. 1044. 

22 C.J. p 676 note 49, p 594 note 62. 

Opluion may be glven flrst; no 
logic or law requires the witness to 
give the reasons and elemenls tend- 
ing to support his opinion before 
stating his opinion. 

Conn.—^Lomas & Nettleton Co. v. 
City of Waterbury, 188 A. 433, 122 
Conn. 228. 

Mo.—Cities Service Gas Co. v. Peak, 
64 S.W.2d 482, 227 Mo.App. 616. 
Tex.—^Barly-Foster Co. v. Mid-Tex 
Oil Mills, Civ.App., 208 S.W. 224, 
error refuaed. 

Khe elemeutB of damage or of 
valne may be stated.—^Rodee v. De- 
troit P. & M. Ins. Co., 26 N.Y.S. 242, 
74 Hun 146—22 C.J. p 676 notes 64, 
66 . 

Bvldenoe of average prices con- 
sidered by witness giving opinion 
as to reasonable value of lumber 
held adznisslble.—L. B. Menefee 
Lumber Co. v. MacDonald, 260 P, 
444, 122 Or. 679. 

XUiutratioii of worUag of tax valna- 
tion. System 

Where witnesses for both parties 
flxed value of land according to 
clty's System of valuing property 
for tax purposes, permitting witness 
to illustrate working of system was 


held not error.—City of Houaton v. 
Pillot, Tex.Civ.App., 73 S.W.2d 586, 
reversed on other grounds, Com. 
App., 106 S.W.2d 870. 

Wlde latitudo is permitted the 
wituess in stating facts and reasons 
in support of his opinion.—^Abilene 
& S. Ry. Co. v. Herman, Tex.Civ. 
App., 47 S.W.2d 915, error dismissed. 

80. lowa.—^Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 lowa 
444. 

22 C.J. p 676 note 50. 

81. Ala.—Bynum Bros. v. State, 112 
So. 348, 216 Ala. 102. 

Or.—^L. B. Menefee Lumber Co. v. 
MacDonald, 260 P. 444, 122 Or. 
679. 

22 C.J. p 676 note 61. 

82. N.Y.—Thames Building & Con- 
tracting Co, v. laccio, 220 N.Y.S. 
376, 128 Misc. 846, 

22 C.J. p 676 note 62. 

83. Cal.—Miller & Lux v. PInelU, 
267 P. 673, 84 Cal.App. 42. 

Idaho.—^Nelson v. Bruce, 6 P.2d 140, 
61 Idaho 378. 

lowa.—Otte v. James, 206 N.W. 613, 
200 lowa 1363—Smith v. lowa 
State Live Stock Ins. Co., 191 N. 
W. 981, 196 lowa 250. 

Ky.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 16, 281 Ky. 372, cit- 
ing Corpus Jaxls. 

22 C.J. p 676 note 64. 

Market reports, prlce lists, etc. 

In actlon for loss of grain during 
shipment, permitting witness to 
state market prices, not from his 
own knowledge or experience, but 
from reports, price lists, etc., with- 
out antroducing such market re¬ 
ports in evidence or establishing 
their character, was improper.—^Klln- 
genberg v, Davis, 268 S.W. 99, 219 
Mo.App. 1. 

84. Ky.—City of Newport v, Dor¬ 
sel Co., 136 S,W.2d 11, 16, 281 Ky. 
372, quoting Corpus Juris. 

22 C.J. p 677 note 65. 

Xf factual basis glven to support 
oplniou is reasouably sufficient, onc 
shown to be qualifled may give tes¬ 
timony having probative value. 

U.S.—Ramsay v. U. S., D.C.Mo., 55 
P.2d 333. 

Mlss.—^National Bank of Brunswick, 
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Ga., V. Gorenflo, 160 So. 911, 173 
Miss. 646. 

D.C.—^W. B. Moses & Sons v. 
Lockwood, 295 P. 936, 54 App.DC 
115. 

No objectiou made 
Where a witne.ss testified that he 
had Investigated and found that cer- 
tain landa subject to the IU*n of a 
Judgment again.st the owner had in- 
creased in value. and no ohjections 
were made to the questions or an- 
swers, there was no neoossity for 
showing what investigation hc had 
made in order to render his opinion 
admissible.—Ounsul v. American 
Surety Co., 235 iH.App. 76, afflrmed 
139 N.B. 620, 30S IIl. 312. 

86. Vt.—Houghton v. Orimes, 151 
A. 642, 103 VI. 64. 

“Where a witness testifies that he 
I is acqualnted with the valin» . . 

he may te.stify n.M to its value, with- 
out giving any data ns the» basis 
for his conequsion.*'—Southern Ry. 
Co. V. Thacker, 179 S,R. 225, 227, 
60 Ga.App. 706. 

DetalZs forgotteu by wituess 

(1) Testimony of witne.s.M as to 
market value of coal on eertain 
dates was competent, although he 
le.slined on basi.s of pre.^ent recol- 
lection of market prices, and cross- 
examinatton showed he had no pres- 
ent reoollection, when* he was shown 
competent a.s «n expi*rt to testify 
from market quotulions as to mar¬ 
ket conditions and prices.—Kalama- 
zoo Ice & b^uel Co, v. Oerber, C.C.A 
Mich., 4 F.2d 3.26. 

(2) Trial court did not t-rr in per¬ 
mitting witness to testify as to size 
and value of an estate, although at 
time of trial witness did not remem- 
ber partioular items of estate, where 
witness had examini-d estate'» secu- 
rities, made* list of thein, and formed 
judgment as to value of estate at 
time of makmg llst.—Hazeiwood v. 
Woodward, 126 S.\V.2d 857, 277 Ky. 
447. 

Sxpert’8 refussl to give uaderly- 
Img data by which he arrived at 
opinion with relatlon to value of la¬ 
bor performance did not r**nder tes¬ 
timony Incompetent.—Ohio Associat¬ 
ed Telephone Co. v. Geiger, D.C. 
Ohio, 3 F.Supp. 997. 
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Elements to he considered. In reaching his opin- 
ion as to value the witness should consider all ele¬ 
ments of value and all facts which a reasonable 
buyer or seller would consider.87 opinion, based 
on a consideration of only one element of value, 
such as net rental income,the productivity of the 
property,S9 what owners of similar property were 


asking,®® or its cost of production,®! is not admis- 
sible; but, on the other hand, an opinion based sole- 
ly on reproduction cost has been held competent 
although entitled to little weight.®^ The witness 
should consider only proper elements of value in 
reaching his opinion the consideration of an im- 


87- U.S.—^Anglo Califomla Nat. 

Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 F.2d 693, certiorari 
denied 60 S-Ct. 379, 308 U.S. 624, 
84 L..Ed. 521. 

Ala.—^Pickens County v. Jordan, 196 
So. 121, 239 Ala. 589. 

Cal.—Citron v. Fields, 85 P.2d 634, 
30 Cal.App.2d 61. 

Colo.—City and County of D en ver v, 
Lyttle, 103 P.2d 1, 106 Colo. 167. 
Ky.—^Prestonsburg Superior 011 Gas 
Co. V. Vance, 284 5.W. 406, 216 Ky. 

77, 47 A.L.R. 483. 

Mass.—Trustees of Boston Univer- 
sity V. Commonwealth, 190 N.B. 
29, 286 Mass. 57. 

Mo.-^ity of St. Louls v. Buselaki, 
80 S.W.2d 853, 336 Mo. 693. 

N.Y.—Sparkill Realty Corporation v. 
State, 4 N.Y.S.2d 679, 264 App.Dlv. 

78, motion denied 4 N.Y.S.2d 

1023, 264 App.Div. 800, afflrmed 

18 N.E.2d 301, 279 N.Y. 666—In re 
Board of Water Supply of City of 
New York, 1 N.Y.S.2d 62, 253 App. 
Dlv. 38, reversed on other grounds 
14 N.E.2d 789, 277 N.Y. 462. 

Pa.—^Appeal of Stevens, 18 Pa.Dist. 
& Co. 698. 

Tenn.—Mobile & O. R. Co. v. Keith, 
6 Tenn.App, 18. 

Utah.—^Utah Assets Corporation v. 
Dooley Bros. Ass’n, 70 P.2d 738, 
92 Utah 677. 

22 C.J. p 687 note 79 [a]. 

Attomey’s fee 

In determining compensatlon to 
which attomeys were entitled upon 
a Quantum meruit basis, other at- 
torneys were properly permitted to 
give thelr opinions as to worth of 
Services based upon amount which 
It appeared Client would recover.— 
Board of Trustees of Lewis Prlch- 
ard Charlty Fund v. Avis & Angel, 
W.Va., 6 S.E.2d 9. 

Capitallzed net Inoome 

The testimony of expert witness- 
€s who attempted to estlmate value 
of stock by uslng test of capitaliza- 
tlon of corporate net eamings was 
not applicable where business was 
actually a partnership although cor¬ 
porate in form, there were no sig¬ 
nificant net earnings over a perlod 
of years, salaries were always paid 
by mutual agreement among the 
three stockholders, and it dld not 
appear that witnesses had had any 
personal experience in, or knowledge 
of, the klnd of business under con¬ 
sideration on which to base thelr 
opinions of proper salaries in the 


circumstances.—Cook v. Bunbar, R. 
L, 18 A.2d 658. 

Consideration. of possible nses 

(1) Opinions of market value giv- 
en by experts who take into consid¬ 
eration adaptability of property for 
its hlghest available use are admis- 
sible, provided such use is not, as a 
matter of law, so highly speculative 
and conjectural as to have no rela- 
tlon to market value.—^Metropolitan 
Water Dlst. of Southern Califomla 
V. Adams, Cal., 116 P.2d 7, prior 
opinion, App., 99 F.2d 669, rehearlng 
denied 100 P.2d 357. 

(2) Bvidence that land was worth 
speclfled sum in vlew of sultability 
for brldge site or ferry site, was 
held admissible.—^Desha v. Independ- 
ence County Bridge Dlst. No. 1, 8 
S.W.2d 969, 176 Ark. 263. 

(3) Testimony that best use of 
tract was to hold it for future sub- 
divlslon purposes was held proper¬ 
ly admitted.—^Forest Preserve Dist. 
of Cook County v. Dearlove, 169 N. 
B. 763, 337 IU. 6‘56. 

(4) Golf architectas testimony that 
tract was best adapted for use as 
golf course was held not objection- 
able as speculative.—^Illinois Light 
& Power Co. v. Bedard, 175 N.E. 851, 
343 111. 618. 

Falinre to dednct for obsolesoence 

That expert witness testifying as 
to value of property destroyed by 
flre made no deductlon for obso- 
lescence did not render his testimony 
incompetent.—Northwestern Ohio 

Natural Gas Co. v. First Congrega- 
tional Church of Toledo, 184 N.B. 
512, 126 Ohio St. 104. 

G-oing valne 

An Industrial piant should be val- 
ued as a going concem.—City of 
Newport v. Dorsel Co., 136 S.W.2d 11, 
281 Ky. 372. 

Xncome from property 

Witness undertELking to express 
opinion as to market value of real 
property must consider income de- 
rlved from such property.—^People 
ex rei. McDonough v. Chicago Un¬ 
ion Lime Works Co., 198 N.E. 1, 361 
111. 304. 

BeprodnctioiL cost 

In an action for the destruction of 
plaintl£C’s cottage by fire, alleged to 
be due to the negligence of the serv- 
ants of the gas company In connect- 
ing gas pipes, an estimate of a wit¬ 
ness, based on reconstruction cost, 
as to the value of the property de- 
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stroyed, was properly considered on 
question of amount of loss, where 
identity in constructlon of the cot¬ 
tage destroyed and of new cottage 
on the same site was first estab- 
lished.—^Peterson v. Tidewater Pow¬ 
er Co., 111 S.E. 8, 183 N.C. 243. 
Schednles of fees and oharges 

(1) Architects may base opinion 
as to reasonable value of Services on 
Standard for charges made by Amer¬ 
ican Institute of Architects.—^Kent 

V. Darman, R.I., 137 A. 467. 

(2) Bvidence regardlng rental val¬ 
ue of contractor's machinery and 
equipment, based on schedule of 
costs for keeping equipment on the 
premises, promulgated by the As¬ 
sociated General Contractors of 
America, was not so Indefinite or 
uncertaln as to require its rejection. 
—Qrand Trunk Western R. Co. v. H. 

W. Nelson Co., C.C.A.Mich., 116 P.2d 
823, rehearlng denied 118 F.2d 252. 
Testimony based on books of Cor¬ 
poration 

In telephone rate case, testimony 
of expert based on company's books 
conceming annual allowance for re- 
serve for actual depreclatlon, re- 
placements, and general obsolescence 
was held competent.—Ohio Associat¬ 
ed Telephone Co. v. Geiger, D.C. 
Ohio, 3 F.Supp. 997. 

88. 111.—^People ex rei. McDonough 

V. Goldberg, 188 N.E. 428, 354 111. 
423. 

Pa.—Cunningham v. Ray, 106 A. 884, 
263 Pa. 492—^Forster v. Rogers, 
j 93 A. 26, 247 Pa. 64. 

89. Pa.—Tiffany v. Delaware, L. & 

W. R. Co., 106 A. 101, 262 Pa. 300. 

90. Ky.—Commonwealth v. Begley, 
114 S.W.2d 127, 272 Ky. 289. 

01. R.I.—Walworth Bros. v. Guei^ 
in, 142 A 613, 49 R.I. 329. 

92. N.J.—Schetty v. Jersey City, 11 
A2d 18, 18 NJ.Misc. 37. 

93. Mo.—State ex rei. State High- 
way Commlsslon v. Pope, 74 S.W. 
2d 266, 228 Mo.App. 888. 

Pa.—^Regina v. Monroe County, 179 
A 36, 319 Pa. 267. 

Slements of damage recognlzed by 
law 

Witnesses* opinion as to value of 
land not taken in condemnation pro- 
ceedlngs must be based on elements 
of damage recognlzed by law.—East 
St. Louis Light & Power Co. v. Coh- 
en, 164 N.B. 182, 333 IU. 218. 
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proper element may®^ or may not®® require the re- 
jection of the opinion, depending on how prejudi- 
cial consideration of such element is. The opin¬ 
ion will not be rejected simply because one element 
of value was not considered,®® some of the rea- 
sons advanced in support of the opinion are un- 
snund,®*^ or the witness considered certain specu¬ 
lative possibilities;®® but an opinion based entirely 
on a purely speculative use of the land,®® or on an 
incorrect Standard of value,^ will be rejected. 


Valuation and sales of similor property. It has 
been held that the witness may fortify his opinion 
by testimony as to the value of similar property ,2 
but it has been held that in the case of land the 
opinion of the expert must be confined to the land 
in question, his opinion as to other land in the 
neighborhood being irrelevant.® A witness may tes- 
tify that his opinion is based on his knowledge as 
to sales of similar land.^ The conflict, discussed 
infra § 593, as to whether evidence of the price 


Poasl1)lllty of looatl3i«' l^nslness dso- 
wber» 

In a proceedlngr to condemn prop¬ 
erty, a witness cannot base his 
opinion as to its value upon the 
“possibility or impossibillty of se- 
curing other locations” for the busi- 
ness conducted upon it.—Gauley & 
B. Ry. Co. V. Conley, 100 S.B. 290, 
84 W.Va. 489, 7 A-L.R, 167. 

SeatlnmLtal value should not be 
considered as an element of value. 
—Maher v. Commonwealth, 197 N. 
B. 78. 291 Mass. 843. 

Theoiry as to book value 
The testimony on value glven by 
an expert witness, who included 
stockholders* salaries as offlcers as 
they appeared on corporalion’s rec- 
ords, determined that on date in Is- 
sue market value of stock of cer¬ 
tain other corporations deemed in 
some particulars fairly comparable 
to Corporation involved averaged 
about two-thlrds of amount of book 
value and net qulck assets, and ap- 
plied that formula to book value of 
Corporation involved, was inapplica- 
ble.—Cook V. Dunbar, R.I., 18 A.2d 
658. 

Speculative matters 
Blements affectlng value that de- 
pend on events or combinatlons of 
occurrences whlch, while within 
realm of possibility, are not fairly 
shown to be reasonably probable 
should be excluded from considera¬ 
tion in determlning market value of 
land, in eminent domain proceeding, 
since that would be to allow mere 
speculation to become a guide for 
the ascertalnment of value.—^Metro¬ 
politan Water Dlst. of Southern Cal- 
ifomia v, Adams, Cal., 116 P.2d 7, 
prior opinion, App., 99 P.2d 669, re- 
hearlng denied 100 P.2d 357. 

94», Cal.—Temescal Water Co. v. 
Marvln, 9 P.2d 335. 12l Cal.App. 
512. 

Kan.—^Russell v. State Highway 
Commission of Kansas, 77 P.2d 
199, 147 Kan. 297, supplementing 
opinion Russell v. State Highway 
Commission, 78 P.2d 29, 146 ITat». 
634. 

Mo.—^Mlssouri Power & Llght Co. v, 
John Hancock Mut. Life Ins. Co., 
App., 58 S.W.2d 821—Mlssouri 
Power & Llght Co. v. Creed, App., 


32 S.W.2d 783, transferred, see 30 
S.W.2d 606, 326 Mo. 1194. 

Okl.—Oklahoma Gas & Electric Co. 
V. Miller Bros. 101 Ranch Trust, 
46 P.2d 670, 173 Okl. 101.‘ 

‘Tf a witness has based his opin¬ 
ion in a malerial degree upon ele¬ 
menta which cannot legally be con¬ 
sidered, without separating such ele¬ 
menta from those whlch may legal¬ 
ly be considered, such opinion is not 
competent.”—City of Chicago v. Chi- 
cago City Ry. Co., 134 N.B. 44, 46, 
302 111. 67. 

95- 111.—Chicago Sanitary Dist. v. 
Loughran, 43 N.E. 369, 160 111. 862 
—Wrenn v. Warble Storage & 
Purniture Co., 236 IlLApp. 601. 

Pa.—Hickman, Williams & Co. v. 
Wayne Steel Co., 126 A. 306, 280 
Pa. 640. 

Ckmsideratlou. of ua irrelevanit 
matter affeots weight, not admissi- 
bllity, of opinion. 

Ala.—^Alabama Power Co, v. Berry, 
130 So. 541, 222 Ala. 20. 

N.Y.—^Niagara, Lockport & Ontario 
Power Co. v. Horton, 247 NT.Y.S. 
761, 231 App.Div. 402, reveraing 
In re Nlagara Lockport & Ontario 
Power Co., 231 N.Y.S, 72, 133 Misc. 
177. 

Ohio.—^Hickman v. Coshocton Real 
Bstate Co., 16 N.E.2d 648, 68 Ohio 
App. 38. 

96. IU.—^Department of Public 
Works and Buildings v. Diggins, 
27 N.E.2d 826, 374 IU. 11. 

Wash.—^Ham, Yearsley & Ryrle v. 
Northern Pac. Ry. Co., 197 P. 43, 
115 Wash. 286, error dismlsaod 
Northern Pac. R. Co. v. Ham, 
Yearsley & Ryrie, 42 S.Ct. 688, 
269 U.S. 691, 66 L.Bd. 1079. 

97. Cal.—People v. McReynolds, 87 
P.2d 734, 31 Cal.App.2d 219. 

Mass.—Gray v. Tobin, 156 N.B. 30, 
259 Mass. 118. 

98. Mo.—Cities Service Gas Co. v. 
Peak, 64 S.W.2d 482, 227 Mo.App. 
615. 

99. Ga.—Central Georgia Power Co. 
V. Stone, 77 S.B. 566, 139 Ga. 416. 

111 .—West Chicago St. R. Co. v. Chi¬ 
cago, 60 N.B. 186, 172 111. 198. 

X. Miss.—^Mississippi State High- 
way Commission v. Hillman, 198 
So. 566, 189 Miss. 860, overrullng 
suggestlon of error 195 So. 679. 
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2. Ky.—Commonwealth v. Begley, 
114 S.W.2d 127 , 272 Ky. 2S9. 

Mich.—In re Brewster Street Hous- 
ing Site in City of Detroit, 289 N. 
W. 493, 291 Mlch. 313. 

N.J.—In re Housing Authority of 
City of Newark, 17 A.2d 812, 126 
N.J.Law 60—Jersey City v. Meyer, 
160 A. 354, 106 N.J.Law 391. 

22 C.J. p 577 notes 66-68. 

Dlsoretlou of court 
Allowing a witness who had plac- 
ed a certain valiu* on the land, for 
trespass on which the action was 
brouffht, to glve his judgment of 
the value of another such piece of 
the same size in the vieinity, was 
wlthin the court^s discrction, wit¬ 
ness having prcviousjy t**.stiiU*d con- 
cernlng the ehanents cntering into 
the value of the property in the 
vicinity,—Oaklantl Water Kront Co. 
V. Le Roy, C.C.A.Cal.. 282 h\ 385, 

3- Mass.—City of Uovere v, Revere 
Const. Co., 189 N.E. 73, 285 Mass. 
243—MeCabe v. City of Chelsea, 
163 N.E. 255. 266 Ma.ss. 494. 

22 C.J. p 178 note 28. 

Benefit from improvement 
On objecUons of i>ropt*rty owners 
to confirmation of drainage distnet 
assessment, opinions whetln‘r district 
as a whole would be b«>norited held 
incompetent Inquiry iKdng limited to 
benefit to particular land involved.— 
IJeaver Pond Drainage l>ist. v. Gray, 
173 N.E. 116, 341 IU. 66. 

4- Pa.—Bridgman Rea It y Corpora¬ 
tion V. City of Philadelphia, 177 A. 
45, 317 Pa. 449. 

Basis of opinion 

(1) Since private snles, as a gen- 
eral rule, are not the best test of 
market value, and are of Utile 
weight, except as the terms. oondi- 
tions, and circumstanciis were pub- 
licly made known an opinion l>a.sod 
on such evidence is inadmisslble.— 
Hali V. Delaware, L, & W, R. Co., 
106 A. 98, 262 Vtx. 292. 

(2) Expert testimony as to value 
of property should not be i*xc!udi*d 
because not l>ased on sales of other 
property in vicinity, witness claim- 
ing such sales not fairly representa- 
tive of value.—Burden v. Tax As- 
sessors of City of Ncwport, 134 A. 9, 
47 R.L 473- 
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realized on sales of similar land is admissible to erty,^ the resuit of inquiries made of others,i® com- 
prove the value of the land in issue, results in dif- mercial drculars,^! correspondence,^^ or tele- 
fering views as to whether the witness can on di- grams,^® market quotations or reports,!^ price 
rect examination state the details, such as price, lists,^® prices current,^® and Information derived 
of the sales of similar property on which he bases from the other avenues of Information to which 
his opinion of the value of the land in issue; some business men customarily resort.!*^ 
courts hold that he may,5 others, that he may not.« Opinion and knowledge of others. The witness' 
Matters not independently admissible. Facts and opinion must be his own; he cannot act as a mere 
information which may not be independently ad- conduit for the opinions of others. Thus the opin- 
missible may be considered by the witness in reach- ^on is incompetent where the witness has no gen- 
ing his conclusion as to value thus the witness ^^^.l knowledge of his own, but is merely transmit- 
may consider details as to the cost and price of the ting information received from others.i» 
property,S the value or sale price of similar prop- Relevancy and competency of evidence as to basis. 


B. Ky.—Commonwealth v. Begley, 
114 S.W.2d 127, 272 Ky. 289. 

Mlch.—In re Brewster Street Hous- 
Ing Site In City of Detrolt, 289 N. 
W. 493, 291 Mich. 313. 

N.J.—Jersey City v. Meyer, 160 A. 
364, 106 N.J.Law 391. 

6 . Cal.—City of Los Angeles v. 
Deacon, 7 P.2d 378, 119 Cal.App. 
491—Flshel v. F. M. Ball & Co.. 
266 P. 493. 83 Cal.App. 128. 

Mo.—Mantz v. Magulre, 62 Mo.App. 
136. 

N.Y.—Meehan v. Kaufman, 226 N.T. 

S. 734, 222 App.Div. 456. 

Pa.—^Pittsburgh Terminal Ware- 
house & Transfer Co. v, City of 
Plttsburgh, 198 A. 632, 330 Pa. 
72—Bridgrman Realty Corporation 
V. City of Philadelphia, 177 A. 46, 
317 Pa. 449. 

22 C.J. p 676 note 63 [a], p 677 note 
66 [a]. 

Sales of same or similar property 

On direct examination, witnesses 
called to testify regarding value of 
certain real property may not testi¬ 
fy as to particular transactions such 
as sales of similar or of the same 
property.—Thompson v. Stoakes, 
CaLApp., 116 P.2d 830. 

7. Conn.—^Vigliotti v. Campano, 133 
A. 679, 104 Conn. 464. 

The souroe of his InfoniiatloxL Is 
relevant to the weight, but not the 
admissibility, of the opinion of a 
witness shown to be quallfied,—SaJt 
Lake & U. R. Co, v. Schramm, 189 P. 
90, 56 Utah 53. 

8 . Ky.—Boston Ins. Co. v. Faulk- 
ner, 89 S.W.2d 332, 262 Ky. 25. 

Pa.—City of Erie v. Public Service 
Commlssion, 123 A. 471, 278 Pa. 
612. 

9. Mass.—Davenport v. Haskell, 200 
N.B. 409, 293 Mass. 464—Johnson 
V. City of Lowell, 134 N.E. 627, 
240 Mass. 646. 

Mlch.—Commlssion of Conservatlon 
of Department of Conservatlon v. 
Hane, 227 N.W. 718, 248 Mich. 473 
—Thompson v. Molles, 8 N.W. 677, 
46 Mich. 42. 

Mo.—St. Louis Terminal Ry. Co. v. 
Hieger, 40 S.W. 947. 139 Mo. 816. 


Pa.—^Pittsburgh Terminal Ware- 
house & Transfer Co. v. City of 
Pittsburgh, 198 A. 632, 330 Pa. 72. 
Tex.—^West v. State, Civ.App., 160 S. 
W.2d 363. 

22 C.J. p 576 note 63, p 577 notes 66- 

68 . 

10. U.S.—Baltlmore American Ins. 
Co. of New York v. Pecos Mercan- 
tlle Co., C.C.A.N.M., 122 P.2d 143. 
Cal.—McElllot V. Freeland, 33 P.2d 
430, 436, 139 CaLApp. 143, citing 
Corpus Juris—Qlantz v. Freedman, 
280 P, 704, 705, 100 Cal.App. 611, 
quoting Corpus Juris. 

D.C.—^New Arcade Co. v. Owens, 268 
P, 966, 49 APP.D.C. 66. 

Ky.—^Boston Ins, Co. v. Faulkner, 89 

5. W.2d 382, 262 Ky. 25. 

Mass.—Johnson v. City of Lowell, 
134 N.E. 627, 240 Mass. 546. 

Okl.—^Hartford Pire Ins. Co. of 
Hartford, Conn., v. Baker, 260 P. 

6, 127 Okl. 166, 55 A.L.R. 796. 

22 C.J. p 676 note 66, p 701 note 44. 
11- Cal.—Glantz v. Freedman, 280 
P. 704, 705, 100 Cal.App. 611, quot¬ 
ing Corpus juris. 

22 C.J. p 676 note 67. 

12. Cal.—Glantz v. Freedman, su¬ 
pra, quoting Corpus Juris. 

22 C.J. p 676 note 68. 

13. Cal.—Glantz v. Freedman, su¬ 
pra, quoting Corpus Juris. 

N.C.—Commander v. Smlth, 134 S.E. 

412, 192 N.C. 169. 

22 C.J. p 676 note 69. 

14. U.S.—Missouri Pac. R. Co. v. 
Henderson, 247 S.W. 1070, 167 Ark. 
43, reversed on other grounds Da- 
vis V. Henderson, 46 S.Ct, 24, 266 

U. S. 92, 69 L.Ed. 182. 

D.C.—^New Arcade Co. v. Owens, 268 
F. 965, 49 App.D.C. 66. 

Mo.—^Howell V. Hines, 249 S.W. 924, 
298 Mo. 282—^Morrow v. Wabash 
Ry. Co., App., 276 S.W. 1030. 

Tex.—^King v. Shawyer, Civ.App., 30 
S.W.2d 930—^Houston Packing Co. 

V. Grifflth, Civ.App., 144 S.W. 1189. 
22 C.J. p 676 note 60, p 701 note 46. 

Sole souroe of kuowXed^re 
A witness may testify as to the 
state of the market in a partlcular 
locality respecting a certain com- 
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modity during a certain period, 
when his knowledge Is derived sole- 
ly from the receipt of daily market 
quotations of the locality dunng 
that period.—Pilcher & Dillon v. 
Smlth, 121 S.E. 701, 31 Ga.App. 606. 

15. U.S.—Baltlmore American Ins. 
Co. of New York v. Pecos Mer- 
cantile Co., C.C.A.N.M., 122 P.2d 
143. 

Md.—^Morris v. Columbian Iron- 
Works & Dry Dock Co. of Baltl¬ 
more City, 25 A. 417, 76 Md. 364, 
17 L.R.A. 851. 

Tex.—Securlty Motor Co. v. Chest- 
nut, Civ.App., 244 S.W. 386. 
Automobile dealers’ mcumal 

(1) In actlon for deceit in sale of 
automoblle, evidence of values from 
"Red Book" which was not shown to 
be proper as sclentlflo work on ques- 
tion of automoblle values was not 
competent as basis of opinion evi¬ 
dence.—Kienle v. Mac Fulton, Inc., 
174 A. 349, 12 N.J.Misc. 697. 

(2) Opinion of dealer in used au- 
tomoblles regarding car's value, 
partly based upon manual and part- 
ly upon experience, held competent. 
Conn.—^Dressel v. Gregory, 167 A. 

417, 114 Conn. 718. 

Tex.—Southland Greyhound Lines v. 
Richards, Civ.App., 77 S.W.2d 272, 
error dlsmlssed. 

16. U.S.—Baltlmore American Ins. 
Co. of New York v. Pecos Mer- 
cautlle Co., C.C.A.N.M., 122 F.2d 
143. 

N.C.—Smlth V. North Carolina R. 

Co., 68 N.C. 107. 

22 C.J. p 701 note 46. 

17. Ga.—Widlncamp v. McCall, 104 
S.E. 642, 25 Ga.App. 733. 

Wyo.—^Davis v. Graham, 225 P. 789, 
31 Wyo. 289. 

22 C.J. p 701 note 47. 

Publioation makiug business of re. 
porting market on bonds could be 
made basis for testimony regaxding 
market value of bonds involved.— 
Klng V. Shawver, Tex.Civ.App., 30 
S.W.2d 930. 

18. Conn.—^Bum & Crump v. Met¬ 
ropolitan Lumber Co., 107 A. 609, 
94 Conn. 1. 



§545 


EYWENCE 


32 C.J.S. 


The witness, in giving the data underlying his opin- 
ion, is limited to relevant facts to which he is com¬ 
petent to testify;!» he cannot under the pise of 
fortifying his opinion state facts which are inadmis- 
sible, because irrelevant, or to which he is not com¬ 
petent to tcstify, as where he lacks personal knowl- 
edge.20 It has been held that where the witness 
bases his opinion entirely or chiefly on incompetent 
and inadmissible matters, his testimony must be re- 
jected;2i but the fact that the witness’ toowledge 
as to market value is largely hearsay will not ex¬ 
clude his opinion,22 provided the witness gives to 


such information the sanction of his own general 
experience and knowledge.23 

Time and place of knovfledge. The opinion may 
be based on the value of the property at a previous, 
if not too remote, period,2< and witnesses have been 
permitted to testify regarding land values when 
their knowledge related to lands not in the immedi¬ 
ate vicinity.2® 

Explanation of rcasons and conclusion. The wit¬ 
ness may explain the reasons for his opinion and 
Show how his conclusion was reached.26 


j^ass._^Mfiiher v. Commonwealth, 197 

N.B. 78, 291 Hass. 343. 

Mont.—^Vukmanovlch v. State Assur. 
Co. of Llverpool, England, 264 P. 
833, 82 Mont. 62— Morgan v. Hlnes, 
211 P. 778, 66 Mont. 306. 

—^Palmer v. Everton, 180 N.Y.S. 
730. 

Tex.—^Bull Dogr Auto Ins. Co. v. 
Crowley, Civ.App., 281 S.W. 622— 
Montffomery v. Gallas, Civ.App., 
226 S.W. 667. 

Utah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

W.Va.—^Virginian Power Co. v. 
Brotherton, 110 S.E. 646, 90 W.Va. 
156. 

Dlscretlon. of conxlr 

On question of property valnes, 
coTirt has discretion in determining 
whether witness is testifying as ex- 
pert or is merely transmitting oth- 
ers* opinions.—Mary Jane Stevens 
Co. V. First Nat. Bldg. Co., 67 P.2d 
1099, 89 Utah 466. 

OptnioiL hased solely oa trado pa- 
per quotatlona is not admissible.— 
Guy V. Commissioner of Intemal 
Bevenue, C.C.A., 36 F.2d 139. 

Mero Inqnlry ia aoighborhood 

One is not a competent witness as 
to the value of a tract of land, with 
a crop of winter wheat growing 
thereon, when the only source of his 
Information is from inquiries made 
in the neighborhood six months aft- 
er the date the value was fixed.— 
Beck V. Spring, 193 N.W. 111, 110 
Neb. 160, reversed on other grounds 
196 N.W. 176, 110 Neb. 160. 

Bxasnlaatloa of pahllo recordo 

A witness having no direct knowl¬ 
edge of sales in the neighborhood of 
the land condemned could not tes¬ 
tify as to the land’s market value 
based on his examination of public 
records of conveyances in the neigh¬ 
borhood to ascertain consideration 
named in the deeds.—TiJEEany v. 
Belaware, L. & W. R. Co., 105 A. 101, 
262 Pa. 300. 

Qaestloa as to aaotlier’8 kaowledge 

A question calling for the witness' 
opinion as to what some other per- 
8on would know is properly exclud- 


ed.—Jones v. White, 66 So. 605, 189 
Ala. 622. 

19, Colo.—City and County of Den- 
ver V. Quick, 118 P.2d 999. 

Tex.—^Wichita Falis, R. & P. W. Ry. 
Co. V. Cooper, Clv.App., 236 S.W. 
927. 

2Q. Colo.—City and County of Een- 
ver V. Quick, supra. 

Mass.—Hunt v. Boston, 26 N.B. 82, 
162 Mass. 168. 

Or.—^Howard v. Mernck, 27 P.2d 
891, 146 Or. 673. 

Tex.—Wichita Falis, R. & P. W. Ry. 
Co. V. Cooper, Civ.App., 236 S.W. 
927. 

"The fact that an expert may use 
hearsay as a ground of opinion does 
not make the hearsay admissible."— 
Johnson v. City of Lowell, 134 N.E. 
627, 629, 134 N.B. 627, 240 Mass. 646, 
Speculative matters 

In proceeding for damages for 
taking of property for widening of 
Street, court properly excluded testi¬ 
mony as to market value of office 
space of other buildings in vicinity, 
it being purely speculative and not 
having any substantial relevancy to 
market value of lot.—Greenfleld v. 
City of Philadelphia, 127 A. 768, 282 
Pa. 344. 

21. Cal,-Metropolitan Water Bist. 
of Southern California v. Adams, 
116 P.2d 7, prior opinion, App., 99 
P.2d 669, rehearing denied 100 P.2d 
367. 

N.Y.—Huntington v. Attrill, 23 N.B. 
544, 118 N.T. 3G5. 

Tex.—Bagle Star & British Domin- 
ions Ins. Co. of London, England, 
V, Head, Civ.App., 47 S.W.2d 626, 
motion dismissed 63 S.W.2d 768, 
122 Tex. 147. 

22 C.J. P 589 note 87 [d]. 

Opinion based on excluded oontxact 
In SLction for balance of royalties 
alleged to be due under gas leascs 
entitlmg lessors to receive as royal¬ 
ties one eighth of market prioe of 
all gas produced, exclusion of evi- 
dence as to market value of gas at 
well of witnesses whose only knowl¬ 
edge had been obtained by mero 
reading of term pipe line purchaso 
contracts, which properly had been 
excluded was held not error.—Sartor 


V. United Gas Public Service Co., 
C.C.A.L.a., 84 P.2d 436. 

22. Conn.—^Vigliotti v. Campano, 
133 A. 679, 104 Conn. 464. 

Ga,—Gulf Refining Co. v. Smith, 139 
S.E. 716, 164 Ga. 811. 

Weight, not competency 

Objection to opinion evidonco of 
value as based on hearsay goos to 
weight, not admissibility.—Gulf Re- 
flning Co. v. Smith, 139 S.E. 716, 164 
Ga. 811. 

23. Mass.—Shaw v. Keown & Mc- 
Evoy, 137 N.E. 258, 243 Mass. 221. 
Where opinion of witness regard¬ 
ing value was his own, fact that it 
was formed in part by aid of expert, 
or of other contraotors, did not re¬ 
quire exclusion.—Davls v. Southern 
Surety Co., 153 A. 119, 302 Pa. 21. 

24. 111.—City of Chicago v. Chicago 
Title & Trust Co., 163 N.B. 17, 
331 in. 322. 

lowa.—Dumbarton Realty Co. v. L. 

G. Everist, Inc., 174 N.W. 26». 

Tex.—Routhland-Greyhound I^ines v. 
Cotten, Civ.App., 55 S.W.2d 1066, 
reversed on other grounds 91 S.W. 
2d 326, 126 T«*x. 596. 

Utah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 57 I\2d 1099, 
89 Utah 456. 

22 C.J. p 592 note 12. 

25. Mass.—Amory v. Melrose, 39 N. 
E. 276, 162 Ma.ss. 556. 

22 O.J. p 592 note 13. 

26. Colo.—City and County of Den- 
ver V. Quick, 113 P.2a 999. 

Pa.—Appeal by Pennsylvanin Co. for 
Insuninoe on Lives and Gmnting 
Annultle.s, 127 A. 441. 282 Pa. 60— 
Gardull v. Royal Ins, Co., 2 A.2d 
504, 133 Pa.Super. 267. 

22 C,J. P 692 note K9. 

Seasons for Tnaking different state- 
ment 

It was improper to permit wit¬ 
ness who testifiod to value of certaln 
property to glve reasons why he had 
signcd a paper flxing another valua- 
tlon, since if the paper did not state 
the true valuation the witness could 
30 testify, and state facta concem- 
ing the value fixed, permltting the 
jury to draw the conclusions.—Mor- 
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d. Real Property 

(1) In g-eneral 

(2) Qualifications of witness as to value 

of realty generally 

(3) Owner of realty 

(1) In General 

The value of realty or a change in Its value may be 


proved by the estimate, conclusfon, or opinion of a quall- 
fied witness. 

The value of real property may be proved by the 
estimate, conclusion, or opinion of a competent wit- 
ness.27 Such evidence is admissible to prove the 
value of an interest in realty,^8 the value of any 
particular element or part of the property,^9 its 


rlson V. Jackson, 85 So. 573, 17 Ala- 
App. 338. 

27. U.S.—Welch v. Tennessee Val- 
ley Authority. C.C.A.Tenn., 108 F. 
2d 95, certiorari denied Welch v. 
U. S. ex rei. and for Use of Ten- 
nessee Valley Authority, 60 S.Ct. 
889, 309 U.S. 688, 84 L.Ed. 1030— 
Lewis V. Tennessee Valley Au¬ 
thority, C.C.A.Tenn., 108 F.2d 95, 
certiorari denied Lewis v. U. S. 
ex rei. and for Use of Tennessee 
Valley Authority, 60 S.Ct 889, 309 
U.S. 688, 84 L.Bd. 1030—Union 

Trust Co. V. Woodrow Mf«r. Co„ 
C.C.A.Iowa, 63 F.2d 602, 607, quot- 
ing Corpus Juris—^U. S. v. Nicker- 
son, C.C.A.Mass., 2 F.2d 502. 

Colo.—^Wassenlch v. City and Coun- 
ty of Denver, 186 P. 533, 67 Colo. 
456. 

Ky.—Kentucky & West Virginia 
Power Co. v. Saulsbury, 22 S.W.2d 
281, 231 Ky. 788. 

Mass.—Sheffer v. Rudnick, 196 N.E. 
864, 291 Mass. 205. 

N.J.—In re United New Jersey Rail- 
road & Canal Co., 140 A- 450, 104 
N.J.Law 385. 

N.Y.—^Argotsinger v. Vines, 82 N.T. 
308—Hirsch v. Weiner, 190 N.Y. 
S. 111, 116 Mlsc. 312. 

N.C.—^Nantahala Power & Llght Co. 
v. Rogers, 178 S.B. 575, 207 N.C. 
751—^Lamheth v. City of Thoums- 
ville, 102 S.B. 775, 179 N.C. 452. 
Pa.—Hughes v. Stevens, 36 Pa. 320- 
—^Brewer v. Blue Mountain Con- 
sol. Water Co., 191 A. 408, 126 Pa, 
Super. 553. 

Tenn.—Green v. Arnold, App., 150 S. 
W.2d 1075. 

Tex.—Humphrey v. Stidham, Civ. 
App., 124 S.W.2d 921, 924, citlng 
Corpus Juris—Independent Shope 
Brick Co. V. Dugger, Civ.App., 281 
S.W. 600, 604, citing Corpus Jtirls, 
and afflrmed, Com.App., 28'5 S.W. 
599. 

22 C.J. p 687 note 79, p 696 note 61. 

Thls Is au ezoeptlou to the geuer- 
al rule that witnesses are required 
to state facts, and not express opin- 
ions.—^Bridgman v. Baxter County, 
Ark., 148 S.W.2d 673. 

Accepted method of proof 

Bxpert testimony based on all cir- 
cumstances is accepted method of 
proving market value of land.—^Fi- 
orini v. City of Kenosha, 24*3 N.W. 
761, 208 Wis. 496. 

ITsual method of proof 

The usual way to ascertain mai> 


ket value of real estate is by per- 
mitting expert witnesses to state 
their several methods in ascertain- 
ing it-Rlchey v. City of San An¬ 
tonio, Tex.Civ.App., 217 S.W. 214, 
dismissed for want of jurisdiction. 

The marke t value of realty may 
be established by the testimony of a 
competent witness. 

Cal.—City of Los Angeles v. Deacon, 
7 P.2d 378, 119 Cal.App. 491. 

Pa.—^Westinghouse Air Brake Co. 
V. City of Plttsburgh, 176 A. 13, 
316 Pa. 372. 

Aspegren v. Tax Assessors of 
City of Newport, 126 A. 213. 

22 C.J. p 588 note 84, p 701 note 64. 

Intrlnslo value may be established 
by estimate of competent witnesses. 
—^Fort Worth & D. C. Ry. Co. v. 
Amason, Tex.Civ.App., 239 S.W. 369. 
As to time loug past 
Opinion evidence as to value of 
property deeded was held competent, 
although given many years after 
transaction occurred.—^Verner v. 

Mosely, 127 So. 627, 221 Ala. 36. 

28. U.S.—^Union Trust Co. v. Wood¬ 
row Mfg. Co., C.C.A.Iowa, 63 F.2d 
602, 607, quoting Corpus Juris. 

22 C.J. p 588 note 80, p 696 notes 
49, 50. 

Easemeut 

Where a witness is shown to be 
qualified to value an easement in a 
City Street, it is not necessary that 
he be qualified to value the ease¬ 
ment as real estate, since the val¬ 
ue of the easement does not depend 
on whether it is classed as real or 
personal property.—^Baltimore City 
Cous. Gas Co. v. Baltimore, 65 A 
628, 106 Md. 43, 121 Am.S.R. 653. 
Estate couveyed by mineral deed 
Tex.—^McMullen v. Parker, CivApp., 
45 S.W.2d 1011. 

IDueral, oU, and gas leases 

(1) Value may be proved by the 
estimate of a witness. 

Okl.—Gypsy Oil Co. v. Kaxns, 236 
P. 608, 610, 110 Okl. 156, citlng 
Corpus Juris—^Producers* Supply 
Co. V. Maple Leaf Oil Co., 229 P. 
1037, 103 Okl. 224. 

Tex.—^Dlal v. Martin, Civ.App., 37 S. 
W.2d 166, reversed on other 
grounds, ComApp., Martin v. Dial, 
67 S.W.2d 76, 89 A.L.R. 571—Reese 
V. Cajey Bros., Civ.App., 286 S.W. 
307. 

22 C.J. p 58*8 note 80 [a]. 

(2) Testimony as to value of lease 
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by witness not shown to be qualified 
was properly excluded.—^Dlal v. 
Martin, supra 

(S) Witness is qualified to express 
an opinion as to market value of 
mineral leases wlthout knowledge of 
any speclfic sale, if he has become 
generally advised as to value there- 
of.—^Humble Oil & Refimng Co. v, 
Woods, Tex.Clv.App., 277 S.W. 162, 
reversed on other grounds Humble 
Oil & Refining Co. v. Wood, Com. 
App., 292 S.W. 200, rehearing denied, 
294 S.W. 197. 

(4) Witness experlenced In drlll- 
ing oil Wells and negotiating oil 
leases is qualified to testlfy to value 
of lands for oil lease purposes.— 
Pennebaker v. Klmble, 269 P. 981, 
126 Or. 317. 

Boyalties on gas wells 
U.S.—Hemler v. Hope Produclng 
Co., C.C.ALa, 117 F.2d 231—Sar¬ 
tor V. United Gas Public Service 
Co., C.C.ALa., 84 F.2d 436. 
Undivlded Interest 

(1) A witness who is competent 
on real estate values as a whole 
may state the value of an undivided 
interest, although he Is without ex- 
pexience in the sale of such interests. 
Pa.—^In re Smith, 104 A. 493, 261 Pa 

55. 

Tex.—Humble Oil & Refining Co. v. 
Kishl, Civ.App., 299 S.W. 687, 690, 
quoting COrpxLS Juris. 

(2) Witnesses qualified to testlfy 
as to market value of leasehold are 
competent to glve opinion as to 
market value of three-fourths un¬ 
divided interest therein where court 
had authority to find value of un¬ 
divided interest fro'n proof of val¬ 
ue of entire leasehold.—Humble Oil 
& Refining Co. v. Kishl, Tex.Civ. 
App., 299 S.W. 687. 

2B, U.S.—^Unlon Trust Co. v. Wood¬ 
row Mfg. Co., C.C.AIowa, 63 F. 
2d 602, 607, quoting Corpus JtL« 
rls. 

22 C.J. p 588 note 81. 

Chrass 

Mont.—^Hill V. Chappel Bros, of 
Montana 33 P.2d 819, 97 Mont. 
305. 

Tex.—^Ft. Worth & D. C. Ry. Co. v. 
Hapgood, Civ.App., 210 S.W. 969— 
Quanah, A & P. Ry. Co. v. Lan¬ 
eas ter, Civ.App., 207 S.W. 606. 
Idnerals 

Value of minerals in place is usu- 
ally matter for expert testimony.— 
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rental value,^® and the value of its tise.®^ The 
estimate of a competent witness is admissible to 
prove the value of land®^ and buildings,^^ and such 


evidence has been admitted to prove the value of 
a barn,34 licensed properties as auxiliaries to a 
brewing piant,36 a business building,36 a church,37 


Thom V. Dunn, Tex.Civ.App., 94 S. 
W.2d 1229. 

Pastoraffe 

Idaho.—Joyce Bros. v. Stanfleld, 189 
P. 1104, 33 Idaho 68. 

Mo—^Reed v. Cullor, App., 32 S.W.2d 
296. 

Timher 

(1) Permlttlngr adverse clalmants 
to timber land to testify as to val- 
Ties of timber thereon was held prop- 
er.—Aiken v. McMillan, 106 So. 160, 
213 Ala. 494. 

(2) Refusal to permit real estate 
broker to testify. as expert as to val¬ 
ue of standing" timber was not erro- 
neous.—^Moise v. Hodges, 287 P. 878, 
156 Wash. 591. 

Trees, flowers, shrabs , 

N.T.—^In re Luzerne-Liake George 
County Hlghway No. 804, 261 N.T. 

S. 894, 145 Mlsc. 736. 

30. Colo.—^Plains Loan, Realty & 
Investment Co. v. Hood, 230 P. 
1008, 76 Colo. 322. 

Ga.—Jones v. Laramore, 102 S.E. 
526, 149 Ga. 825. 

lowa.—Holt V. Marshall, 191 N.W. 
294. 

Mlch.—^Merkel v. Consumers* Pow¬ 
er Co., 189 N.W. 997, 220 Mich. 128. 
N.T.—Burkhard v. Morris, 201 N. 

T. S. 226, 206 App.Div. 366—Hirsch 

V. Weiner, 190 N.Y.S. 111, 116 

Mlsc. 312—^Meteor Aulo Tank Co. 
V. Brenner, 179 N.T.S. 662. 

Tex.—^Bettls v. Bettis, Clv.App., 83 
S.W.2d 1076. 

22 C.J. p 575 note 45, p 588 note 82, 
p 696 note 61 [b]. 

MotloiL picture propexty 

In action for damages for breach 
of contract to lease premlses which 
plalntiffs were planniniT to use for 
moving picture show, wltnesses who 
were unfamiliar with lease values 
of picture show houses were incom- 
petent to testify concernlngr market 
lease value.—Hlckman v. Coshocton 
Real Estate Co., 15 N.E.2d 648, 58 
Ohio App. 38. 

Nature and voluue of les8ee’8 busi¬ 
ness 

In condemnation proceedingrs by 
lessee because of damage resulting 
from construction of vladuct, wit¬ 
ness es, acQuainted with nature and 
volume of lessee’s business, were 
competent to testify as to value of 
leasehold.—^James Poultry Co. v. Ne- 
braska City, 284 N.W. 273, 135 Neb. 
787, rehearlng denied and oplnion 
supplemented 286 N.W. 337, 136 Neb. 
456. 

Wttness held competent 

(1) Wltnesses who testifled that 
they were acQualnted with plalntlffs 
lands and with rental value of sim- 


llar lands.—Gila Water Co. v. Gila 
Land & Cattle Co.. 249 P. 761, 30 
Ariz. 669. 

(2) A witness whose testimony is 
based on knowledge of rental values 
derlved from experience in handllng 
and renting property.—Jones v. 
Schacter, 114 S.E. 59, 29 Ga.App. 132. 

(3) Former lessee.—Terwilliger v. 
Browning, Kmg & Co., 185 N.Y.S. 17, 
193 App.Div. 628. 

(4) One who had been in charge of 
the property.—^Lummus Cotton Gin 
Co. V, Daggett, 40 S.W.2d 769, 184 
Ark. 116. 

Witness held Inoompetent 
Witness having only knowledge 
obtalned from tenant.—^Alsabrook v. 
Blshop, Tex.Civ.App., 295 S.W. 646. 
Evidence tending to show lack of 
knowledge 

Where the entlre testimony of a 
witness shows that he is qualifled 
to testify to rental values of land, 
his testimony on that subject should 
not be excluded merely because 
some of his answers to questions 
tend to indicate a lack of neces.sary 
knowledge.—Unzicker v. Unzlcker, 
171 N.W. 903, 103 Neb. 314. 

31. Kan.--Nance v. Mullikm, 19 P. 
2d 689, 137 Kan. 181. 

23 C.J. p 588 note 83. 

32. U.S.—Carter Coal Co. v, Nel- 
son, C.C.A.Va., 91 F.2d 651. 

Ky.—^Kentucky-Tennessee Light & 
Power Co. v. Shanklin, 292 S.W. 
790, 219 Ky. 279. 

Pa.—Commonwealth Trust Co. v. 

Heh, 99 Pa.Super. 479. 

Tex.—Independent Shope Brick Co. 
v. Dugger, Clv.App., 281 S.W. 600, 
afflrmed, Com.App., 285 S.W. 699 
—Johnson v. Ewing, Clv.App., 276 
S.W. 784. 

33. Ala.—Alabama Power Co. v. Al- 
len, 118 So. 662. 218 Ala. 416. 

Cal.—Mosher v. Lack, 181 P. 813, 
41 Cal.App. 23. 

Ga.—^Peterson v. Wilbanks, 137 S.E. 
69, 163 Ga. 742. 

Kan.—Brenneisen v. Phillips, 46 P. 

2d 867, 142 Kan. 98. 

Tex.—Scott V. Wood, Civ.App., 145 
S.W.2d 260. 

22 C.J. p 584 note 32, p 696 note 60. 
Oarpenter 

(1) A carpenter can testify to the 
value of a house. 

U.S.—Sacramento Suburban Fruit 
Lands Co. v. Soderman, C.C.A.Cal., 
86 F.2d 934. 

N.T.—^Bedell v. Long Island R. Co., 
44 N.T. 367, 4 Am.R. 688. 

(2) Witness need not be a caj- 
penter to be qualifled.—Cummins v. 
German-American Ins. Co., 43 A. 
1016, 192 Pa. 369- 
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Houses 

N.T.—Bedell v. Long Island R. Co., 
4t N.T. 3C7, 4 Am.R. 688. 

22 C.J. p 584 note 33. 

Somple house 

In an action for breach of a con¬ 
tract to construet for plaintift a 
house similar to a speciflod sample 
house, a witness who qualifled as to 
knowledge of the co.st of building 
materials, but who stated that his 
only examination of the sample 
house was going around outside it, 
and that he did not know of the ma¬ 
terials used therein, the finish, or 
equipment, was not qualifled to give 
evidence of the value of the house 
to be constructed for plaintiff.— 
Phillips St Sager v. Kern, 271 F. 647, 
60 APP.D.C. 317. 

Befects iu building 

(1) Expert evidence regardlng 
value of defective house and cost 
to remedy defects was held admis¬ 
sible.—^Walsh v. Cornwell, 172 N.B. 
855, 272 Mass. 555. 

(2) Architect and contractor and 
bullder were qualifled as to differ- 
ence in value of building from de¬ 
fects, although not qualifled as to 
knowledge of real estate values.— 
Mahan v. Sprlngcr, 283 P. 667, 155 
Wash. 98. 

Beasouable oost of constraotlon 
Architect charged with unskillful- 
ness in underestlmating cost of 
building was held qualifled to ex- 
press oplnion that building was con¬ 
structed at reasonable cost.—(*apitol 
llotel Co. v. Rittenberry, Tex.Civ. 
App., 41 S.W.2d 697, error dismissed. 

Hnowledge from Inspectlon of ruina 
A contractor and builder who had 
such knowledge of the detatis of a 
destroyed building as wouid nec- 
essarily be derived from inspection 
of the ruins might properly testify 
that it was a very low grade build¬ 
ing.—Cltlzens* Sav. liank St Trust 
Co. V. Fitchburg Mut, Firc Ins. Co., 
86 A 1066, 87 Vt. 23. 

34. S.D.—Moulton v. Globe Mut. 
Ins. Co.. 154 N.W. 830. 36 «.!>. 339. 

Tex.—Ft. Worth & D. <\ U. Co. v. 

Arthur, Tex.Civ.App., 124 S.W. 213. 
22 C.J. p 584 note 34. 

35. Pa.—Stockor v. Schneider, 77 
A 437, 228 Pa. 149. 

33. Vt.—Citizens* Sav. Bank & 
Trust Co. v. Fitchburg Mut. F. 
Ins. Co.. 84 A. 970, 86 Vt. 267. 

22 C.J. p 696 note 63. 

37. Conn.—0'Keefe v. St. Francis* 
Church, 22 A. 325, 59 Conn. 551. 

22 C.J. p 696 note 62. 
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a country estate,^* farm lands,^^ 
grain elevator,a ginhouse and 
manufacturing piant,^3 ^ mill,44 a 

38- R.I.—Hali V. City of Providence, 
121 A. 66, 46 R.I. 167. 

39. Mo.—St. Liouls-Southwestem 

Ry. Co. V. Hoyt, App., 63 S.W.2d 
214. 

N.C.—Ingle V. Green, 162 S.E. 476, 
202 N.C. 116. 

Tex.—Driscoll v. Nolan, Civ.App., 
130 S.W.2d 400, set aside on other 
grounds 131 S.W.2d 1026—Johnson 
V. Ewing, Civ.App., 276 S.W. 784. 

22 C.J. p 696 note 62. 

XntelUgent personsi properly Qual- 
ifled, may give opinion as to value 
of farm property.—Goldberg v. Will- 
cox, 260 P. 777, 127 Okl. 263. 

Farmers 

(1) A farmer may state the value 
of farm lands with which he is ao- 
Quainted. 

Ky.—Saulsherry v. Kentucky & West 
Virginia Power Co., 10 S.W.2d 461, 
226 Ky. 75. 

N.Y.—Cole V. Ackerson, 26 N.Y.S.2d 
891, 261 App.Div. 1041. 

22 C.J. p 691 notes 97, 98, p 696 note 
6J [b]. 

(2) “Farmers are interested in 

neighborhood farms. They know the 
character of the land and the nature 
of the Improvements. . . . Thelr 

calling presumptively makes them 
familiar with thelr value; and so 
the law says that, having an opin¬ 
ion, they may give it without fur- 
ther foundation."—Grimm v. Grlmm, 
2'62 N.W. 231, 232, 190 Minn. 474. 

WitnesB need not he a faxmer to 
be competent to testify as to the 
value of farm land.—Robertson v. 
Knapp, 35 N.Y. 91, 33 How.Pr. 309— 
Van Deusen v, Young, 29 Barb. 9, 
reversed on other grounds 29 N.Y. 
9. 

Rental value of farm lands may 
be stated by witnesses well ac- 
qujiinted with the productive value 
of land in the neighborhood and one 
of whom has cultivaled some of the 
land in questlon.—Ingham v. Mit- 
chell, 176 Ill.App. 469. 

40. N.Y.—Whitbeck v. New York 
Ceni. R. Co., 36 Barb. 644. 

22 C.J. p 696 note 67. 

Fruit and shade treee 

One who has lived on a farm and 
grown an orchard and shade trees is 
competent to testify as to the value 
of trees that have been Injured or 
destroyed in that vlclnlty.—^Watkins 
V. Mountain Home Co-operative Irr. 
Co., 197 P. 247, 33 Idaho 623. 

41. Mich.—Close v. Ann Arbor R. 
Co., 135 N.W. 346, 169 Mich. 392. 

42. Okl.—Philadelphia Pire Ass'n 
V. Farmers' Gin Co., 134 P. 443, 
39 Okl. 162. 
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fruit trees,^® a location,^^ qH lands,an orange gTOve,^'^ a public 
machinery,^^ a utility,^® and, likewise, to prove the value of a wa- 
mining claim or 


43. Wis.—state v. Windus, 243 N. 
W. 216. 208 Wls. 683. 

22 C.J. p 696 note 54. 

Xnowledge of particnlar haslness 
Testimony as to value of property 
used for manufacturing is not lim- 
ited to persons knowing particular 
business.—^Westmoreland Chemical & 
Color Co. V. Public Service Com- 
mission of Pennsylvania, 142 A. 867, 
293 Pa. 326, followed in Westmore- 
land Chemical & Color Co. v. Pub¬ 
lic Service Commission, 144 A. 412, 
293 Pa. 333, followlng 144 A. 407, 294 
Pa. 461. 

44. Vt.—Ide V. Boston & M. R. Co., 
74 A. 401, 83 Vt. 66. 

45. U.S.—Montana R. .Co. v. War- 
ren, Mont., 11 S.Ct. 96, 137 U.S. 
348, 34 L.Ed. 681. 

Mont.—Noyes v. Clifford, 94 P. 842, 
37 Mont. 138. 

22 C.J. p 696 note 64. 

46. N.J.—Crosby v. Wells, 67 A. 
296, 73 N.J.Law 790. 

22 C.J. p 696 note 65. 

47. Cal.—Mabry v. Randolph, 94 P. 
403, 7 Cal.App. 421. 

48. Cal.—Marin Water & Power Co. 
V. Railroad Commission of State 
of Califomia, 154 P. 864, 171 Cal. 
706, Ann.Cas.l917C 114. 

Md.—^Rumsey v. Uivers, 77 A. 296, 
112 Md. 546. 

Ballxoad 

Assistant to executlve vice presi- 
dent of company by which railroad 
was leased was competent to testify 
as to value of railroad.—State Line 
& Sullivan R. Co. v. Phillips, C.C. 
A.Pa., 98 P.2d 661, 120 A.L..R. 441, 
afflrming, D.C., 17 F.Supp. 607, and 
certiorari denied 69 S.Ct. 103, 306 
U.S. 636, 83 L..Ed. 408. 

Bailroad xlght of way 
Expert testimony as to value of 
right of way formerly used for rail¬ 
road, based on potential demand for 
strip for future railroad purposes, 
may be competent under evidence, 
in proceedlng to condemn strip for 
highway.—Joint Highway Dist. No. 
9 V. Ocean Shore R. Co., 18 P.2d 
413, 128 Cal.App. 743. 

AocouiLtaat 

(1) In telephone rate case, ac- 
countant of years of expexience in 
valuation of telephone and public 
utility properties was competent to 
testify concerning annual allowance 
as reserve for actual depreciatlon, 
replacements, and general obsoles- 
cence.—Ohlo Associated Telephone 
Co. V. Gelger, D.C.Ohlo, 3 F.Supp. 
997. 

(2) A public accountant and audi¬ 
tor, who set up public utility compa- 
ny’s bookkeeplng system and was 
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I familiar with its piant, books, re- 
ports, accounts and property, was 
qualifled to testify as to value of 
such property.—Tobacco River Pow¬ 
er Co. V. Public Service Commission, 
98 P.2d 886, 1(15 Mont. 521. 

An assessor is generally compe¬ 
tent to testify as to value of prop¬ 
erty wlthin his taxlng distrlct, but 
where he has had no experience 
whatever in the bullding, malnte- 
nance or repair of public utility 
property or in the purchase or sale 
thereof, the probative weight of his 
testimony is negligible.—Hackensack 
Water Co. v. Township of North 
Bergen, 16 A.2d 899, 18 N.J.Misc. 
627. 

Auditor for public servlce oommls- 
slon 

In electric utility company*s suit 
to enjoln enforcement of public Serv¬ 
ice commissiones order reducing 
plaintltf's rates, excluslon of testi¬ 
mony of commisslon's auditor, who 
had general and utility accounting 
experience, and other witnesses as 
to value of plalntiff's property, was 
error requiring reversal of Judg- 
ment for plaintlff.—Tobacco River 
Power Co. v. Public Service Com¬ 
mission, 98 P.2d 886, 109 Mont. 521. 

Civil engineer 

In proceedlng to determine fair 
value of gas company's property for 
rate-making purposes, a civil engi¬ 
neer who had been long engaged in 
realty valuation work in municipal- 
ity in which property was locaied 
was sufflciently qualifled to testify 
on realty valuatlons as an expert. 
—State ex rei. City of St. Louis v. 
Public Service Commission, 110 S. 
W.2d 749, 341 Mo. 920, appeal dis- 
missed Laclede Gas Light Co. v. 
Public Service Commission of Mis- 
sourl, 58 S.Ct. 988, 304 U.S. 398, 82 
L.Ed. 1422. 

A writer and student of eoonomlcBr 
public law, govemment, and soclol- 
ogy, holding degrees of Bachelor of 
Arts, Master of Arts, and Doctor of 
Philosophy, who was not an engineer, 
having never been employed by any 
Street railway in any capacity, and 
havmg little experience in valuation 
of properties, was not shown to be 
qualifled to testify as an expert as 
to valuation of a street tramway 
system for rate-making purposes.— 
Westinghouse Electric & Mfg. Co. v. 
Denver Tramway Co., D.C.C 0 I 0 ., 3 
P.2d 286, appeal transferred City 
and County of Denver v. Stenger, 47 
S.Ct. 343, 273 U.S. 667, 71 L.Ed. 826. 
Fersonal knowledge 

(1) In determinlng depreciation in 
rate case, experlenced engineer may 
submit appraisement made on as- 
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ter piant,wharf property,®® and a warehouse.®^ 

Unttsual and speculative character of the prop- 
erty, as in the case of a quarry,®^ an ore bank or 
vein,®9 or an undeveloped “prospect” in mineral 
lands®4 does not predude a statement by a witness 
as to value. 

Change in value, The value of the property be- 
fore and after an event, or at two different times, 
may be stated by a competent witness.®® It is nec- 
essary that the witness stating change in value 


should have been acquainted with the land or other 
property prior to the change in condition,®® but it 
has been held that a witness who States that he 
knew the value of certain property before a part of 
it was taken by a city may testify, although he does 
not know the value after such taking.®^ 

The effect on value of certain circumstances or 
occurrences may be stated by a pcrson of sufficient 
knowledge and experience.®® Such statement may 
relate to the effect on remaining land of the tak- 
ing of a part thereof under the power of eminent 


sumption of correctnesa of records, 
exhibits, and evidence and need not 
have personal knowledge of the 
property of the utillty company.— 
Idaho Power Co. v. Thompson, D.C. 
Idaho, 19 F.2d 647. 

(2) In telephone rate case, wit¬ 
ness speciallzlng as engineer wit¬ 
ness of utillty commlsslon was not 
incompetent to testify as to unit 
costs because he had never bullt a 
telephone piant.—Ohio Associated 
Telephone Co. v. Gelger, D.C.Ohio, 8 
F.Supp. 997. 

49. Wash.—State v. City of Hoqul- 
am, 286 F. 286, 156 Wash. 678, 
modifled on other grounds 287 P. 
670, 166 Wash. 678. 

50. R.I.—^Adams v. John R. Whlte 
& Son, Inc., 103 A. 280, 41 R.I. 
157. 

51. Or.—^Burdlck v. Tum-A-Lum 
Lumber Co., 179 P. 245, 81 Or. 417. 

52. 111.—Chlcago Sanltary Dlst. v. 
lioughran, 43 N.B. 369, 160 111. 362. 

53. Colo.—Wllson V. Hamette, 76 
P. 395, 32 Colo. 17'2. 

22 C.J. p 591 note 3. 

54. U.S.—^Montana R. Co. v. War- 
ren, 11 S.Ct. 96, 187 U.S. 348, 34 
X..Ed. 681, afflrming 12 P. 641, 6 
Mont. 275. 

65. Ala.—^Alabama Power Co. v. 

Christlan, 112 So. 763, 216 Ala. 160. 
Ark.—St. Louis, K. & S. E. R. Co. 
V. Ballard, 287 S.W. 738, 172 Ark. 
161. 

Cal.—^Miller & Lux v. Pinelli, 267 P. 

678, 84 Cal.App. 42. 

IU.—^Village of Marissa v. Jones, 168 
N,B. 389, 327 111. 180—Wanless v. 
Peabody Coal Co., 13 N.E.2d 996, 
294 IlLApp. 401. 

Mass.—Gray v. Tobin, 166 N.B. 80, 
259 Mass. 113. 

Mo.—^Newkirk v. City of Tlpton, 136 
S.W.2d 147, 234 Mo.App. 920— 

Funke v. St. Louis-San Francisco 
Ry. Co., 36 S.W.2d 977, 22'6 Mo. 
App. 347. 

N.C.—Crisp V. Nantahala Power & 
Llght Co., 168 S.B. 846, 201 N.C. 
46. 

S.C.—Perry v. Jefferles, 38 S.B. 615, 
61 S.C. 292. 


Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

2*2 C.J. p 691 note 6, p 697 notes 7'2- 
84, p 698 notes 85-95. 

Effect of a sltilceway 
An ordinary observer cannot tes¬ 
tify to an inference as to the prob- 
able effect of a sluiceway, where his 
testimony is based on a supposed 
knowledge of geographical condi¬ 
tione, rainfall, etc., over a large area 
of country. 

Ark.—^Kansas City, Ft. S. & M. R. 
Co. V. Cook, 21 S.W. 1066, 67 Ark. 
387. 

Kan.—Chicago, K. & W. R. Co. v. 
Bonelson, 25 P. 584, 46 Kan. 18. 

Effect of Improvement 
Witness, knowing improvemenfs 
effect on property^s market value, 
may give opinion as to value, weight 
thereof being for court.—Bowllng 

V. City of Bluefleld, 140 S.E. 68*6, 104 

W. Va 589. 

Effect of subjectioii. to easement 
Witness who, in court^s judg- 
ment, is qualified, may give opinion 
of value of land before and after it 
ia subjected to easement. 

Mo.—Cities Service Gas Co. v. Poak, 
64 S.W.2d 482, 227 Mo.App. 616. 
Tex.—Texas Public Utilities Co. v. 
Bass, Civ.App., 297 S.W. 301— 
Houston Lighting & Power Co. v. 
Daily, Civ.App., 291 S.W. 317. 

Commiuilty beneflts aaia lajixxles 
Opinion evidence as to difference 
in market value of residue of prop¬ 
erty before and after taking is not 
altogether invalidated by fact that 
opinion was based in part on “com- 
munity’' beneflts or injuries.—State 
v. Carpenter, 89 S.W.2d 194, 126 Tex. 
604, reversing, Civ.App., 65 S.W.2d 
219, and rehearing denied 89 S.W.2d 
979, 126 Tex. 604. 

Ferceutage of decrease 

Witness may give his Judgment 
on decrecLse in value on percentage 
basis.—^Alabama Power Co. v. Hen- 
son, 187 So. 718, 237 Ala. 661. 

WltKeBS held competent 

(1) Opinion of witnesses predicat- 
ed on personal examination of the 
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property in 1916 was held relevant 
on the question of the value of the 
property injured in 1914 by the al- 
teration in grade of the adjacent 
Street through the building of a 
bridge by a railroad under authority 
of the City.—Powell v. Soaboard Air 
Line Ry. Co., 100 S.E. 424, 178 N.C. 
243. 

(2) Witness otherwi.se qualifled 
could testify to market value of 
land not taken, although without 
experience respocting «ale of land 
occupicd by tower.s and transmisaion 
lines.—Ohio Public Rt‘rvli*e Co. v. 
Dehring, 172 N.E. 448, 34 Ohio App. 
632. 

56. I»a.—Shimer v. Raston R. Co., 
65 A. 769, 205 Pa. 648. 

22 C.J. p 592 note 9. 

57. Pa.—Pittsburg Fir.st Presbyte- 
rian Ohurch v. PiiL^hurg, 72 A 
347, 223 Pa. 165. 

58. 111.—^Villnge of Mari.^sa v. 
Jone.s, 158 N.K. 3K9, 327 IU. I80. 

22 C.J. p 697 nolP« 72. 81. p 698 
notes 88, 89. 

Comparative or absolute change 
may be shown.—Ryrnan v. West 
End Coal Co., 57 Pa.Supcr. 412— 
Mine Hili & S. H. R. Co. v. Zcrbe, 

2 Walk., Pa., 409. 

Ballroad sidlng 

In .suit against railroad which un- 
lawfully maintained track on New 
York land, proof of fee or rental 
value of land without track should 
be founded on testimony as to other 
plots in neighborhood which were 
not encumbored by track, and expert 
could not testify to value of land 
without track, although he could 
testify as to value of htnd with 
track.—Plelcher v. Delaware, L. & 
W. R. Co., aC.A.N.y., 79 R2d 306. 

Personal opiaioh 

Testimony as to whether witness 
thought that paved road increased 
value of abutting property was held 
properly excluded as only personal 
opinion.—Howell v. State Highway 
Department, 166 S.E. 139, 167 S.a 
217. 
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domain,®^ as for a highway,®® pipe line,®^ rail- 
road,®2 sewer,®3 or for the purpose of obtaining a 
water supply;64 and what has been or would be 
the effect on value of a local improvement,®^ a 
ditch,®6 a buming®7 or overflowing,®® the erection 
of a nuisance,®® the diversion of the flow of a 
stream from the land,*^® the erection of an elevated 
railway,7l the operation of a Street railway,72 the 
construction of a railroad embankment,'^® or raising 
the grade of a street.74 A witness may also state 
how much the value of the land would have been 
increased if a contract had been performed,*^® if a 
railroad had been built,*^® if the land were drained,*^*^ 
and a witness has been permitted to state the cause 
of a general depreciation in value of real estate in 
a particular locality,78 and the proper capitalization 
of a company owning certain real property or fran- 


chises.*^® 

Form of statement The witness may testify as 
to the value of land by the acre,®® at least where 
there is definite proof as to the number of acres 
involved.®^ A witness who has expressed his opin- 
ion as to the value of premises may give his opin- 
ion as to the value of the land and the buildings 
separately.®^ 

(2) Qualifications of Witness as to Value of 
Realty Generally 

A wttnesB, to be qualifled to testify as to the value 
of realty, must know the property to be valued and the 
value of property in the vicinity, must understand the 
Standard of value, and must be possessed of the abillty 
to make a reasonable inference. 

A qualified witness can testify as to the value of 
realty.®® Under the decisions of the courts, an un- 


59. lowa»—^Bvans v. lowa Southern 
Utilities Co. of Delaware, 218 N. 
W. 66, 206 lowa 283. 

Neb.—^Wahlgrren v. Loup River Pub¬ 
lic Power Dist., 297 N.W. 833. 

Tex.—State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, reversing, Civ. 
App., 66 S.W.2d 219, and rehearingr 
denied, 89 S.W.2d 979, 126 Tex. 
604. 

22 C.J. p 697 note 73. 

Porm of statement 
In eminent domain proceeding-, 
witnesses instead of merely statingr 
their opinions as to percentage of 
depreciation alone in property by 
reason of the takin^ should have 
griven their idea of the vaJue in 
terms of money before taJEing* as 
compared with such value there- 
after.—^Mississippi State Higrhway 
Commission v. Smith, 192 So. 448, 
187 Miss. 613 

60. Tex.—^Naegelin v. State, Civ. 
App., 163 S.W.2d 269. 

22 C.J. p 697 note 74. 

61. Pa.—^Mewes v. Crescent Pipe 
Line Co., 32 A. 1082, 170 Pa. 364— 
Michael v. Crescent Pipe Line Co., 
28 A 204, 169 Pa. 99. 

62. Ark.—Texas & St. L. R. Co. v. 
Kirby, 44 Ark. 103. 

22 C.J. p 697 note 77. 

63. 111.—^Pike v. Chicagro, 40 N.E. 
667, 166 m. 666. 

Mass.—Taft v. Com., 33 N.B. 1046, 
168 liAass. 626. 

64. Ga.—^Flemister v. Central Geor- 
gia Power Co., 79 S.E. 148, 140 Ga. 
611. 

22 C.J. p 697 note 78. 

65. Ark.—^Lenon v. Street Improve- 
ment Dist. No. 612, 26 S.W.2d 672, 
181 Ark. 318. 

Idaho.—^Amsbary v. City of Twln 
Palis, 200 P. 728, 34 Idaho 813. 

111.—City of Chicagro v. Van Schaack 
Bros. Chemical Works, 161 N.E. 
486, 330 111. 264—Troutman v. City; 


of Zeigrler, 168 N.B. 366, 327 111. 
261. 

JuxlsdlctioiL Of oourt 

In action to enjoin City of New 
Haven from claimingr assessment 
lien for public improvement benefits, 
opinion of real estate expert as to 
whether improvement benefited 
plaintifTs land was held properly 
excluded, since proof that plaintiffs 
property was not beneflted would 
merely show that bureau of com- 
pensation commltted error of law, 
not that it was actingr without juris- 
diction.—^Thomas Bennett Estate v. 
City of New Haven, 166 A 680, 117 
Conn. 26. 

66. Utah.—Christenson v. Nielsen, 
54 P.2d 430, 88 Utah 336. 

67. N.C.—^Bradley v. Camp Mfg. 
Co., 98 S.E. 318, 177 N.C. 153, fol- 
lowed in Patillo v. Camp Mfgr. Co., 
98 S.E. 323, 177 N.C. 166. 

22 C.J. p 697 note 79. 

6a. Tex,—^Driscoll v. Nolan, Civ. 
App., 130 S.W.2d 400, set aside on 
other grrounds 131 S.W.2d 1025. 

22 C.J. p 697 note 80. 

69. Mass.—^Vandine v. Burpee, 13 
Mete. 288, 46 Am.D. 733. 

22 C.J. p 697 note 82. 

70. N.T.—Gallagher v. Kingston 
Water Co., 49 N.T.S. 260, 26 App. 
Div. 82, affirmed 68 N.E. 1087, 164 
N.T, 602. 

71. 111.—^Metropolitan West Side EI. 
R. Co. V. White, 46 N.E. 978, 166 
111. 376. 

22 C.J. p 697 note 84. 

72. Mo.—Tate v. Missouri, K. & T. 

R. Co., 64 Mo. 149. 

73. Cal.—Santa Ana v. Harlin, 34 
P. 224, 99 Cal. 638. 

22 C.J. P 698 note 86. 

7*4. W.Va.—^Blair v. Charleston, 26 

S. E. 341, 43 W.Va. 62, 64 Am.S.R. 
837, 36 L.R.A 852. 

75. Minn.—^Ironton Land Co. v. 
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Butchart, 76 N.W. 749, 73 Minn. 
39. 

N.C.—^Lambeth v. City of Thomas- 
ville, 102 S.E. 776, 179 N.C. 462. 

76. Or.—Blagren v. Thompson, 31 P. 
647, 23 Or. 239, 18 L.R.A. 316. 

77. 111.—Spear v. Drainage Comrs., 
113 111. 632. 

78. N.T.—Gordon v. Kings County 
EI. R. Co., 48 N.T.S. 382, 23 App. 
Div. 51, affirmed 68 N.E. 1087, 164 
N.T. 663. 

79. Ohio.—Cincinnati v. Scarbor- 
ough, 6 Ohio Dec. (Reprint) 874, 8 
Am.L.R. 662. 

BOi Ga.—Central Georgia Power Co. 

V. Stone, 77 S.E. 666, 139 Ga. 416. 
22 C.J. p 692 note 14. 

81. lowa.—=^Ball v. Keokuk & N. W. 
R. Co., 32 N.W. 364, 71 lowa 306. 

82. N.J.—^Morrell v. Preiskel, Sup., 
74 A. 994. 

Tex.—Independent Shope Brick Co. 
V. Dugger, Civ.App., 281 S.W. 600, 
affirmed, Com.App., 285 S.W, 699. 

83. Colo.—City and County of Den- 
ver V. Lyttle, 103 P.2d 1, 106 Colo. 
167. 

Ga.—^Parrish v. Barwick, 144 S.E. 
736, 167 Ga. 214. 

111.—^Department of Public Works 
and Buildings v. Legg, 29 N.E.2d 
515, 374 111. 306. 

lowa.—Holt v. Marshall, 191 N.W. 
294. 

N.J.—City of Paterson v. Baker, 139 
A. 416, 6 N.J.Misc. 1068. 

N.T.—^Rondout & O. R. Co. v. Deyo, 
6 Lans. 298. 

N.C.—^Nobles v. Davenport, 111 S.E. 

180, 183 N.C. 207, 26 AL.R. 1086. 
Or.—^Pidelity Sec. Corporation v. 
Brugman, 1 P.2d 131, 137 Or. 38, 
76 AL.R. 1333—State v. Mohler, 
237 P. 690, 116 Or. 562, petitlon 
denied 239 P. 193, 115 Or. 562. 

R.L—^Burden v. Tax Assessors of 
City of Newport, 134 A 9, 47 R.L 
473. 
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qualified witness cannot.*^ The qiialifications of ] particular witnesses to testify as to the value of 


Tex.—^Massle v. City of Ploydada, 
Civ.App., 112 S.W.2d 243. 
Cross-examlnation as to gualldca- 
tions see infra § 560. 

Wltnessss lield guallfled 

<1) Civil enffineer who had ap- 
pralsed estates wlthin county.—^Peo- 
ple by State Department of Public 
Works V. Marblehead Land Co., 266 
P. 663, 82 CaLApp. 289. 

(2) Heal estate assessor owning 
lands in same townshlp, who had 
known land ^or thlrty years and 
knew asking prlce.—^Barron v. Unit¬ 
ed Ry. Co., 93 Pa.Super. 665. 

(3) Where witness testlfled he 
had been connected wlth real estate 
department of bank for six years, 
and had sold and appralsed reaJty 
for sixteen years, and was well ac- 
Quainted with property througrhout 
state.—State v. Mohler, 237 P. 690, 
115 Or. 662, petition denied 239 P. 
193, 115 Or. 662. 

(4) Surveyors and civil engineers 
livlng In viclnity of land taken and 
familiar with it.—^Vlneyard Grove 
Co. V. Town of Oak Bluffs. 163 N.B. 
888, 266 Mass. 270. 

(5) One who had knowledge of 
sales of land in the viclnity of tract, 
had taken mortgages on them, had 
caxefully Inspected the land under 
consideratlon, and has such acqualn- 
tance with property as enables him 
to form an intelligent estimate of 
its value.—Security Nat. Bank v. 
McCutchan, 208 P. 636, 111 Kan. 682. 

Oolf arohiteot held qualified to 
testify In condemnatlon proceedlngs 
that land was best adapted for use 
as golf course.—^Illinois Light & 
Power Co. v. Bedard, 176 N.E. 861, 
343 111. 618. 

“Shower»' on ‘'vlew'* 

Otherwise competent witness as 
to value was not Incompetent be- 
cause court had sent him with jury 
as “shower” when they vlewed land 
in controversy.—Summers v. Lan- 
caster County, 162 A 256, 308 Pa. 
379. 

QualilLed assertloiL of kaowledge 
Witnesses, glvlng qualified an- 
swer as to his knowledge of land 
value, was held qualified to testify. 
—Kentucky & West Virginia Power 
Co. V. George, 280 S.W. 949, 213 Ky. 
164. 

Value for particular purpose 

(1) If a witness knows the mar- 
ket value of real property for one 
or more purposes, he is competent 
although he does not know its value 
for all purposes. 

CW.—City of Stockton v. BlUng- 
wood, 276 P. 228, 96 Cal.App. 708. 
lowa.—^Tracy v. Mt Pleasant, 146 
N.W. 78, 166 lowa 436. 

(2) If a witness understands 


adaptablllty of lands in question for 
particular purpose, and the demand 
for land for such purpose, he may 
state market value of land, although 
entirely unacqualnted with other 
elements whlch would be considered 
by different buyers competlng for 
same property.—^Metropolitan Water 
Dlst of Southern Califomla v. Ad- 
ams, Cal., 116 P.2d 7, prior oplnion, 
App., 99 P.2d 659, rehearlng denied 
100 P.2d 357—Joint Highway Dist. 
No. 9 V. Ocean Shore R. Co.. 18 P.2d 
413, 128 Cal.App. 743. 

(3) Where land was available for 
a reservoir, a witness knowing the 
value of land for such purpose was 
competent although he did not know 
its value for farming.—Gearhart v. 
Ciear Spring Water Co., 61 A 891, 
202 Pa. 292. 

Confllctiug' statements as to knowl- 
edge 

Where a witness testified to his 
famillarity with land, a part of 
which was sought to be condemned, 
and gave his opinion that it was 
worth two hundred dollars an acre, 
the testimony was admissible, al¬ 
though on cross-examination he tes- 
tilied that he did not know the val¬ 
ue of land in that particular com- 
munlty.—Central Georgia Power Co. 
V. Stone, 77 S.B. 666, 139 Ga. 416. 

84. Ala.—^Hamrlck v. Town of Al- 
bertville, 122 So. 448, 219 Ala. 465. 
Cal.—Coast Counties Gas & Electric 
Co. V. Miller & Dux, 6 P.2d 34, 118 
Cal. App. 140. 

Colo.—City and County of Denver v. 
Lyttle, 103 P.2d 1, 106 Colo. 157 
—^Denver Joint Stock Dand Bank 
V. Board of Com'rs of Elbert 
County, 98 P.2d 283, 105 Colo. 366. 
Ga.—Smith v. Alexander & Bland, 
148 S.E. 98, 168 Ga 382. 

Idaho.—Bassett v, Swenson, 6 P.2d 
722, 61 Idaho 266—Idaho Farm 
Development Co. v. Brackett, 257 
P. 35, 44 Idaho 272. 

Kan.—Saathoff v. State Highway 
Commlssion, 72 P.2d 74, 146 Kan. 
466—Searcy v. State Highway 
Commlssion, 67 P.2d 634, 146 Kan. 
709. 

Ky.—Shields v. Parsons, 18 S.W.2d 
961, 230 Ky, 143. 

Mass.—^Mann v. Town of Scituate, 
167 N.E. 656, 260 Mass. 692. 

N.D.—Hedrick v. Stockgrowers’ 
Credit Corporation, 260 N.W. 639, 
64 N.D. 101. 

Okl.—Muskogee Sand & Gravel Co. 
V. Hulbert, 9 P.2d 419, 166 Okl. 
112 . 

Or.^In re Clymer»s Estate, 86 P.2d 
366, 160 Or. 359. 

Pa.—Schuck v. West Side Belt R. 
Co., 128 A 832, 283 Pa 162—^Jor- 
dan v. Clearfield County, 164 A. 98, 
107 PaSuper. 441—Lynn v. Bor- 
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ough of Dunmore, 80 Pa.Super 
690. 

R.I.—^Huff V. Knight, 192 A. 470, 58 
R.I. 257. 

Tex.—^Knox v. Stephens County, Civ 
App., 284 S.W. 691. 

22 C.J. p 590 notes 94, 95. 

The necessary knowledge to ren. 
der his Inference of value to the 
jury must be shown to be possessed 
by the witness, or his inference will 
not be received.—Thibadeau v. Clar- 
inda Copper Mining Co., 272 P, 264, 
47 Idaho 119—22 C.J. p 698 note 96. 

One not having, nor claimlng 
knowledge about the market value 
of land may not give an opinion 
thereon.—Public Service Co. of 
Northern Illinois v. Leathcrbee, 143 
N.E. 97, 311 111. 505. 

Ability to *^gues8*’ only 

In condemnation ca.se involving 
land taken for national park, dis- 
trict court properly rofu.sed to per- 
mlt witness who admitted on cross- 
examination that hi.s testimony 
would be just a guess to express 
opinion concerning value of land.— 
Morton Butler Timbcr Co. v. U. S., 
C.C.A.Tenn., 91 F.2d 884. 

Blslnclination to claim knowledge 
If a witne.ss shows a disincUna- 
tion to say outright that hv has a 
knowledge of the market value of 
tho properly his testimony may be 
disregarded.—hkistern T«*xas H. Co. 
V, Eddings, 111 S.W. 777. 61 Tex. 
Civ.App. 166. 

Attomey 

Estimate of fair market value of 
property by attomey participating 
in few sales of realfy and examin- 
ing tities is rn»perly excluded.— 
Burden v. Tax As.se.»<sor.s of C''ity of 
Newporl, 134 A. 9, 47 H.l. 473. 

Experts in building constraction 
are not qualifled as .su(‘h to testify 
as to value of real estate.—Ashton 
V. Tax Assessors of Town vt James- 
town, 198 A. 786, 60 R.I. 388. 

Hydraulio and water snpply engi- 
neers are not qualified as «uch to 
testify to market value of land un¬ 
dor condemnation.—Ringwood Co. v. 
North Jersey Dist. Water Supply 
Commlssion, 143 A. 369, 105 N.J.Law 
165. 

Witnesses held not qualified 

(1) Insurance agent who had 
placed value on property solely for 
Insurance, and socured knowledge 
from property owner*8 ofHcers.— 
Westmoreland Chemical & Color Oo. 
V. Public Service Oommission of 
PennsylvaniA 142 A. 867, 293 Pa. 
326, followod in Westmoreland 
Chemical & Color Co. v. Public Serv¬ 
ice CommUsslon, 144 A 412, 293 Pa. 
333, following 144 A 407, 294 I>a. 
461. 
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particular types of or interests in realty are dis- 
cussed supra subdivision e (1) of this section. 

Although it has been said that a nonexpert can- 
not testify as to the value of realty,is ordinarily 
held that the witness need not be an expert in the 
striet sense of the term,^® nor need he be a real 
estate dealer or broker.^^ 

Elements and tests of qualification. A witness is 
qualified if he has such knowledge as enables him 
to form a better opinion than the jury or men in 


general.88 The knowledge required is such as is 
demanded by the nature of the subject matter,^^ 
and such as can reasonably be expected in view of 
the circumstances.9® Thus a higher Standard of 
qualification is applied in large cities where real 
estate sales are frequent than where the property 
is located in a sparsely settled area where sales 
are infrequent^i 

In order to qualify the witness, it must be shown 
that he had adequate opportunity to leam the value 
of the realty.®2 The witness must know the prop¬ 
erty to be valued,®3 and the value of property in the 


(2) Witness who testifled that he 
was engaged in general engrineeringr, 
architectural, and appraisal work, 
but who did not indicate the kind 
of appraisals, or whether anyone 
had ever accepted one of his ap¬ 
praisals and who was unable to re- 
call any other sales in the vicinity. 
—Commonwealth v. Begley, 114 S. 
W.2d 127, 272 Ky. 289. 

(3) Witness learningr of realty 
values by fourteen years* experience 
in City outside state, not having sold 
land within state, and grainingr 
knowledgre of land values from few 
^ales in county.—^W. J. Williams, 
Inc., V. Cummings, Tex.Civ.App., 66 
SW.?d 379. 

(4k) Witness living three hundred 
mxles from land mvolved, who had 
seen it but once, who did not claim 
to be acquainted with value of land 
in vicinity, and who made but 
one inquiry relative thereto of a 
man whom he did not know.—^Van- 
arsdol v. Farlow, 203 N.W. 794, 200 
lowa 495. 

(5) A farmer, who lived some dis- 
tance from condemned land, had nev- 
er visited condemned premises un- 
til being called as witness, and who 
did not know of sales of land simi- 
lar to that condemned in the vicin¬ 
ity of condemned land.—^People v. 
McReynolds, 87 P.2d 734, 31 Cal. 
App.2d 219. 

(6) Witness not knowing market 
value is Incompetent to testify as 
to adequacy of consideration.— 
Smith V. Loftis, Tex,Clv.App., 281 
S.W. 604. 

85. N.Y.—^Berkowita v. lorizzo, 174 
N.Y.S. 719, 106 Misc. 489. 

R.I.—Greene v. State Board of Pub¬ 
lic Roads, 149 A 696, 50 R.I. 489. 

86. Cal.—City of Stockton v. El- 
lingwood, 276 P. 228, 96 Cal.App. 
708—^People by State Department 
of Public Works v. Marblehead 
Land Co., 255 P. 553, 82 Cal.App. 
289. 

Ga.—^Livsey v. Walton County, 170 
S.E. 268, 47 Ga.App. 211. 

TSm .—Security Nat. Bank v. Mc- 
Cutchan, 208 P. 636, 111 Kan. 682. 
Mich.—^In re Brewster Street Hous- 


Ing Site in City of Detroit, 289 N. 
W. 493, 291 Mich. 313—City of De¬ 
troit V. Hartwick, 171 N.W. 406, 
204 Mich. 635. 

Pa.—Summers v. Lancaster County, 
162 A 266, 308 Pa. 379—Hoffman 
V. Berwind-White Coal Mining Co., 
109 A 234, 265 Pa. 476. 

S.C.—^Howell V. State Highway De¬ 
partment, 166 S.E. 129, 133, 167 S. 
C. 217, citing CiozpTis Jnxls. 

Tenn.—^Lebanon & Nashville Turn- 
pike Co. V. Creveling, 17 S.W.2d 
22, 169 Tenn. 147, 65 AL.R. 440. 
Tex.—^Drlscoll v. Nolan, Civ.App., 
130 S.W.2d 400, set aside on other 
grounds 131 S.W.2d 1025—^Massie 
V. City of Floydada, Civ.App., 112 
S.W,2d 243—West Texas Hotel Co. 
V. City of B1 Paso, Civ.App., 83 
S.W.2d 772, error dismissed. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat Bldg. Co., 67 P.2d 1099, 
89 tJtah 466, 

22 C.J. p 688 note 85 [f]. 

“The question of the market value 
of land is not ... a question 
of art or Science, which must be 
shown by the testimony of experts.” 
—^Illinois Power & Light Corpora¬ 
tion V. Talbott, 162 N.B. 486, 488, 
321 111. 638. 

Basis of opinion 

Nonexperts may testify to value 
of real property after stating facts 
on which opinion is based, and ev- 
ery witness need not have all-inclu- 
sive Information of elements affect- 
Ing value.—^Lebanon & Nashville 
Turnpike Co. v. Creveling, 17 S.W.2d 
22, 169 Tenn, 147, 66 AL.R, 440. 

87 . 111.—City of Chicago v. Chlcago 
City Ry, Co., 141 N.E. 141, 309 111. 
448. 

Pa.—^Wlsslnger v. Valley Smokeless 
Coal Co., 116 A 880, 271 Pa. 666. 
Tex.—Fort Worth & D. S. P. Ry. Co. 
V. Judd, Civ.App., 4 S.W.2d 1032, 
error dismissed. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat Bldg. Co., 67 P.2d 1099, 
89 Utah 456. 

88. Cal.—^People by State Depart¬ 
ment of Public Works v. Marble¬ 
head Land Co., 255 P. 563, 82 Cal. 
App. 289. 

Tex.—Massie v. City of Floydada, 
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CIv-App., 112 S.W.2d 248—Fort 
Worth & D. S P. Ry. Co. v. Judd, 
Civ.App., 4 S.W.2d 1032, error dis¬ 
missed. 

89 . Md.—^Baltimore v. Park Land 
Corp., 95 A 33, 126 Md. 358. 

22 C.J. p 590 note 94. 

Beach-front hot^ 

To qualify witness to testify to 
value of large beach-front hotel, it 
must be shown that he had some 
experience with buildings of such 
size and character.—Stitzer Hotel 
Co. V. Beyer, C.C.AN.J., 66 F.2d 620. 
Value for pnxpose for whloh used 
In a proceeding by a levee distrlct 
to condemn an easement over the 
right of way of a railroad, farmers, 
and others having no knowledge of 
value of land for railroad purposes, 
were not competent to testify as to 
the value of the land taken.—Mau- 
vaisterre Drainage & Levee Dist. v. 
Wabash Ry. Co., 132 N.E. 569, 299 
111. 299, 22 AL.R. 944. 

90. Pa.—^Whitekettle v. New York 
Underwnters* Ins. Co., 143 A 129, 
293 Pa. 386—Wissinger v. Valley 
Smokeless Coal Co., 115 A. 880, 271 
Pa 666—Integrity Trust Co. v. 
Feli, 17 Pa.Dist. & Co. 97—In re 
Shelmire's Estate, 66 Montg.Co. 
260. 

91 . Pa—^Whitekettle v. New York 
Underwriters’ Ins. Co., 143 A. 129, 
293 Pa 386—Wissinger v. Valley 
Smokeless Coal Co., 115 A 880, 271 
Pa 666. 

Tex.—Carver v. Moore, Civ.App., 275 
S.W. 90, rehearing denied 275 S.W. 
682, reversed on other grounds, 
CoimApp., 288 S.W. 166. 

92 . Qa—Livsey v. Walton County, 
170 S.B. 268, 47 GaApp. 211. 

Neb.—Beebe & Runyan Fumiture Co. 

V. Board of Bqualizatlon of Doug- 
las County, 296 N.W. 764. 

N.C.—^Lambeth v. City of Thomas- 
ville, 102 S.E. 776, 179 N.C. 462. 

22 C.J. p 689 note 87. 

93 . Ind.—^Northern Indiana Power 
Co. V. Castor, 166 N.E. 671, 88 Ind. 
App. 339. 

Ky.—Commonwealth v. Smith, 17 S. 

W. 2d 203, 229 Ky. 346. 
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vicinity,®^ or of the same class he must under- 
stand the Standard of value,®® and must be pos- 
sessed of the ability to make a reasonable infer- 


ence.®'^ 

A witness who knows the property and the value 
of real estate in the vicinity is competent.®^ It has 


Mich.—City of Detroit v. Hartwlck, 
171 N.W. 405, 204 Mich. 636. 

Mo.—State ex rei. State Higrliway 
Commlssion of Mlssourl v. Craig- 
head, App., 66 S.W.2d 146. 

22 CJ. p 589 note 86. 

Q^eral knowledere of roal estate 
yalues Is insnAcleiLt; the witness 
must possess speclal knowledgre as 
to the realty to be valued.—^People 
V. McReynolds, 87 P.2d 734, 31 Gal. 
App.2d 219. 

One wlLo had nenrer seoL the prop- 
exty is not qualifled. 
lowa.—^Vansirsdol v. Farlow, 203 N. 

W. 794, 200 lowa 495. 

Mich.—^Patrons’ Mut. Pire Ins, Co. 
of Michlgan v. Perl, 200 N.W. 286, 
228 Mich. 493. 

22 C.J. p 589 note 86 [a]. 

Vhat witness liad no direot knowl- 
edge of land, at time of sale, alfect- 
ed weigrht rather than competency. 
—Sacramento Suburban Pruit Lands 
Co. V. L»a Gue, C.C.A.Cal., 40 P.2d 
897. 

Xime property examlned 

(1) Witness as to value of land 
at stated periods should show hlm- 
self famlllar with property at those 
periods.—^Healdton 011 & Gas Co. v. 
Be^nler, 39 R2d 973, 170 Okl. 271. 

(2) Inspectlon of property after 
date as of which it is to be valued 
may funiish sufficient knowledgre of 
the property If its condition has not 
ohanged. 

Ind.—^Mulr v. Robinson, 186 N.B. 289, 
206 Ind. 293. 

Or.—^Pennebaker v. Kimble, 269 P. 
981, 126 Or. 317. 

(8) Witness who had not seen 
farm for ten or twelve years was 
held competent to testify to value 
thereof, where witness knew what 
farm was and had been acqualnted 
wlth it slnce chlldhood.—^Peterson v. 
Schober, 266 N.W. 308, 192 Minn. 
816. 

(4) That sewer dltch across land i 
was not completed at time witness 
made observation of land dld not 
render incompetent bis estimate of 
value before and after construction 
of completed sewer, based on such 
observation.—City of Qreensboro v. 
Garrlson, 130 S.E. 203, 190 N.C. 577. 

(6) Witness other than real es-j 
tate expert, who stated that he knew' 
value of property generally in and' 
about City Involved, but did not 
know value of property in controver- 
sy until year after period in ques- 
tion, was not competent witness 
concerning value.—^Mary Jane Stev- 
ens Co. v. First Nat Bldg. Co., 67 
P.2d 1099, 89 Utah 466. 


trse of road passlng land 

In actlon for damages caused by 
oil dralning on to plaintiff’s land, 
witness who passed land number of 
times, but had not been on it until 
day before trial, was held not com¬ 
petent to testify regarding value 
before and after damage was caused 
thereto, especially where only por- 
tlon of farm involved was not close 
to road.—^Healdton Oli & Gas Co. v. 
Regnler, 39 P.2d 973, 170 Okl. 271. 
Xnqtilry of other persons as to valne 

(1) One personally examining re¬ 
alty located in another clty and in- 
quirlng of qualified persons concern- 
ing its value is competent to testify 
as to present value thereof. 

lowa.—^Heineman v. Young, 19’7 N. 
W. 1001. 

Mo.—Brayton v. Gunby, App., 267 
S.W. 460. 

Utah.—Mary Jane Stevens Co. v. 
First Nat Bldg. Co.. 57 P.2d 1099, 
89 Utah 466. 

(2) In a suit for breach of con- 
tract to convey land, a witness who 
testlfied he had been in the City 
frequently, and had made much in- 
vestlgation regarding lots there, and 
had seen the iots in question was 
held qualified to testify as to thoir 
market value.—^Daniels v. Qarrett, 
Tex.Civ.App., 239 S.W. 1118. 

94i CaJ.—People v. McReynolds, 87 
P.2d 734, 31 Cal.App.2d 219—Layne 
V. Malmgren, 279 P. 670, 99 Cal. 
App. 742. 

Mich.—City of Detroit v. Hartwick, 
171 N.W. 406, 204 Mich. 635. 

Pa—^Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 13, 316 
Pa. 372. 

22 C.J. p 588 note 85, p 689 note 90. 

Mere famlUoxlty with land Is not 
enoagrh; witness must know land 
valjaes in the neighborhood. 

Md.—^Webster v, Archer, 4 A.2d 434, 
176 Md. 245. 

Tex.—Grayce Oil Co. v. Peterson, 98 
S.W.2d 781, 128 Tex. 650, afllrm- 
ing, Peterson v. Grayce Oil Co., 
Civ.App,, 37 S.W.2d 367. 

22 C.J. p 689 note 89 [a]. 

95« Colo.—^Wassenich v. City and 
County of Dexiver, 186 P. 533, 67 
Colo. 466, 

lowa—Mlllard v. Northwestern MCg. 

Co., 205 N.W. 979, 200 lowa 1063. 
22 C.J. p 577 note 72, p 588 note 85. 

An. aoqualntanoe wlth other land 
not necessarily presenting elements 
of value similar to the land in con- 
troversy is not a qualiflcation. 

111.—^Metropolitan West Side Bl. R. 
Co. V. Dickinson, 43 N.B. 706, 161 
111 . 22 . 


'N.D.—Keeney v. Fargo, 105 N.W. 

93, 14 N.D. 423. 

£aiid subject to an easement 

The experience of a witness that 
purchasers of real estate have a 
pie judice against deeds that except 
easements does not qualify him to 
give an opinion on what will be the 
value of a given tract after con¬ 
struction of a railroad tunnel two 
hundred feet below the surface.— 
Pennsylvania, N. J. & N. Y. R. Co. 
V. Schwarz, 70 A. 134, 76 N.J.Law 
801. 

99. Cal.—Temescal Water Co. v. 
Marvin, 9 P.2d 335, 121 Cal.App. 
512. 

97. lowa.—^Amd v. Aylesworth, 111 
N.W. 407, 136 lowa 297. 

22 C.J. p 589 note 89. 

98. U.S.—Welch v. Tennossee Val- 
ley Authorxty, C.C.A.Tenn., 108 P. 
2d 96, certiorari denled Welch v. 

U. S. ex rei. and for Use of Ten- 
nessee Valley Authorlty, 60 S.Ct. 
889, 309 U.S. 688, 84 UEd. 1030— 
Lewls V. Tennesaee Valley Ah- 
thority, C.C.A.Tenn., 108 p.2d 95, 
certiorari denled Lewis v. r. S, ex 
rei. and for Use of Tenne.sa<‘e Val¬ 
ley Authority. 60 S Ct. 889, 309 U. 
S. 688, 84 UKd. 1030. 

Cal.—Layne v. Malmgren, 279 P. 670, 
99 Cal.App. 742—People by State 
Department of Publio Work» v. 
Marblehead Land Co., 255 P. C53, 
82 Cal.App. 289. 

Ga,—Llvsey v. Walton County, 170 
S.B 268, 47 Ga.App. 211. 

111.—WilUamson County v. Hrock, 
10 N.B.2d 654, 367 111. 159. 

Ind.—^Northern Ind lana Power Co. 

V. Castor, 156 N.K. 571, 88 Ind. 
App. 339. 

Ky.—Commonwealth v, Smith. 17 S. 

W. 2d 203, 229 Ky. 345—lUmlar 

Coal Co. V. Kirk, 6 S.W.2U 48«, 
481, 224 Ky. 383, quoting Corpus 
JUxis. 

Mich.—City of Detroit v. Hartwlck, 
171 N.W. 405, 204 Mieh. 623. 

Mo.—Alexander v, Llewellyn, App., 
70 S.W.2d 115. 

Pa.—Summers v. Lancaster County, 
162 A. 256, 308 Pa. 379—West- 
moreland Chemical & Color <,' 0 . v, 
Public Service Commlssion of 
Pennsylvania, 142 A. 867, 293 Pa. 
326, followed In Westmoreland 
Chemical & Color Co. v. i*ubli<* 
Service Commisslon, 144 A. 412, 

293 Pa. 333, foilowing 144 A. 407, 

294 Pa. 451. 

Utah,—Mary Jane Stevens Co. v, 
First Nat. Bldg. Co., 57 P.2d 1099, 
89 Utah 456. 

22 C.J. p 580 note 87, p 588 note 85, 
p 589 note 90. 
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been stated that one acquainted with the property is 
qualified to testify as to its value.®^ 

Knowledge of purchases and sales. Knowledge 
of,^ or participation in,2 sales of similar property 
is an element in the qualification of a witness as to 
value. Indeed in some jurisdictions it is held that 
a witness is not competent unless he has partici- 


pated in or knows of sales of land in the vicinity;® 
but it is generally held that it is not necessary that 
the witness’ opinion be fortified by knowledge of 
actual sales in the vicinity,^ by actual purchases or 
sales on the part of the witness,5 or by knowledge 
of sales anywhere of precisely such tracts.® 

Business or officiat qualifications. Generally a 


A lay wltiLess may testify In a. 
condemnat ion proceeding as to the 
value of the land if he has seen the 
land and has some knowledgre of 
the value of other land in the imme¬ 
diate vicinity.—^In re Brewster 
Street Housingr Site in City of De- 
troit, 289 N.W. 493, 291 Mich. 813. 

Wltnesses Who had vlslted faxm 
an id had wltuessed sales of land in 
same vicinity, and stated in sub- 
stance that they were acquainted in 
general way with values of land in 
that part of Texas, were competent 
to testify as to value of farm.— 
Chipman v. Flege, 263 S.W. 348, 203 
Ky. 796. 

Segree of experlenoe not matter of 
oompetency 

In condemnation proceedingr, any 
one who is acquainted with the 
property and has knowledge of val¬ 
ues either in the sale or ownership 
of property nearby is competent to 
testify regarding value, and the 
question of degree of his experience 
is one of weight, not of competency, 
of his testimony.—^Department of 
Public Works and Buildings v. Dig- 
gins, 27 N,B.2d 826, 374 IU. 11. 

Cteneral knowledge 

Witnesses having but a general 
knowledge of a particular situation 
and surrounding conditions may tes¬ 
tify to the value of and damages to 
real estate.—In re Oklahoma Ave. in 
City of Milwaukee, 190 N.W. 1001, 
179 Wis. 136. 

99. Ala.—Union Fire Ins. Co. of 
Paris, Prance, v. Ryals, 146 So. 
603, 25 Ala.App. 300. 

Ga.—Atlanta Title & Trust Co. v. 
Davis, 136 S.B. 164, 36 Ga.App. 
267—City of Gaincsville v. Bobert- 
son, 103 S.E. 853, 26 Ga.App. 632. 
111.—^People ex rei. McDonough v. 
Goldberg, 188 N.B. 428, 364 111. 423 
—City of West Prankfort v. A. C. 
Marsh Lodge, No. 496, I. O. O. P., 
145 N.E. 711, 316 111. 32. 

Ind.—ciick V. Amold, 149 N.E. 178, 
197 Ind. 360. 

Pa.—Zimmerman v. Union Pavlng 
Co., 6 Sch.Reg. 102. 

W.Va.—Virginian Power Co. v. 
Brotherton, 110 S.E. 646, 90- W.Va. 
166. 

22 C.J. P 689 note 90, p 695 note 48. 

“Any person who Is acquainted 
with the land is a competent wit¬ 
ness as to its value.”—Illinois Pow¬ 


er & Light Corporation v. Talbott, 
152 N.E. 486, 488, 321 111. 538. 
Pamlllar with largex traot 
In an action of revindication for a 
small tract of land included within 
a larger tract, the testimony of a 
witness, who was familiar with the 
larger tract and was in control of 
similar land in the vicinity, planted 
to a like crop, as to the character 
of the soli and the value of the crop 
thereon, was admissible, although he 
dld not know the boundaries of the 
tract in controversy.—Goico v. Rus- 
sell & Co., C.C.A.Puerto Rico, 4 P.2d 
7. 

1. Pa.—^In re Kemble’s Estate, 124 
A 694, 280 Pa. 441. 

“Some famlliarity with sales of, 
or offers to buy, the property or 
comparable n,elghborlng property 
must be shown.”—Wood v. Manu- 
facturers & Merchants Mut. Ins. Co., 
196 A. 667, 668, 89 N.H. 213. 

“O^XLeral value-mmor»’ 

Knowledge of sale prices based 
on “general value-rumor*' is suffi¬ 
cient; actual participation in sales 
is not necessary.—State v. Windus, 
243 N.W. 216, 208 Wis. 683. 

2 . N.H.—^Eames v. Southern New 
Hampshire Hydro-Electric Corpo¬ 
ration, 169 A 128, 85 N.H. 379. 

22 C.J. P 689 note 88. 

3 . ]sr.J.—^Parrell v. New Jersey 
Power & Light Co., 170 A. 26, 111 
N.J.Law 526—^In re Proceedmgs 
to Acquire Lands, etc., for Public 
Park, 160 A. 387, 107 N.J.Law 110. 

Proof of sales 

Knowledge of other sales sufficient 
to qualify witness on land values 
must be such as would be compe¬ 
tent If testified to by such witness 
or be substantlated by competent 
evidence of others.—^Farrell v. New 
Jersey Power & Light Co., 170 A 
26, 111 N.J.Law 626—In re Proceed- 
ings to Acquire Lands, etc., for Pub¬ 
lic Park, 160 A 387, 107 N.J.Law 
110 . 

4 . Ky.—Himlar Coal Co. v, Klrk, 6 
S.W.2d 480, 481, 224 Ky. 38*3, quot- 
ing Oorpus Juris—Sandy Valley 
& B. R. Co. V. Bentley, 171 S.W. 
178, 161 Ky. 655. 

N.T.—^King V. Daru, 298 N.T.S. 982, 
262 App.Div. 767. 

Tex.—^Texas Pacific Coal & Oil Co. 
V. Taylor, CivApp., 47 S.W.2d 
1110—Rankin v. Parker, Civ.App., 
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4 S.W.2d 227—Central State Bank 
of Coleman v. Henderson, Civ.App., 
286 S.W. 618, 619, citing Oorpus 
Juris—^Humble Oil & Refining Co. 
V. Woods, Civ.App., 277 S.W. 152, 
reversed on other grounds Humble 
Oil & Refining Co. v. Wood, Com. 
App., 292 S.W. 200, rehearing de- 
nied 294 S.W. 197—Pt. Worth & 
D. C. Ry. Co. V. Hapgood, ClvApp., 
210 S.W. 969. 

22 C.J. p 689 note 87 [c], p 590 
note 91. 

AbsexLoe or soarclty of sales of 
land in the area does not preclude 
the receptlon of opinion evidence 
as to the value of realty. 

U.S.—^Holmberg v. Southern Minne¬ 
sota Joint Stock Land Bank of 
Minneapolis, D.C.Minn., 10 P.Supp. 
796. 

Ky.—Paintsville Nat. Bank v. Con- 
ley, 78 S.W.2d 313, 267 Ky. 426— 
Commonwealth v. Smith, 17 S.W. 
2d 203, 229 Ky. 345. 

Pa.—^Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A 13, 316 
Pa. 372. 

Tex.—^Driscoll v. Nolan, Civ.App., 
1^0 SW.2d 400, set aside 131 S.W. 
2d 1025. 

No other leases durlng pexlod 

Admlsslon on cross-examination 
of expert testifying as to value of 
certain lease that no leases were 
taken in field during period covered 
by his testimony did not affect ad- 
missibility of such testimony.—Sol- 
berg V. Sunburst Oil & Gas Co., 246 
P. 168, 76 Mont. 264. 

5. 111.—City of Chicago v. Chicago 
City Ry. Co.. 141 N.B. 141, 309 111. 
448. 

Ky.—Himlar Coal Co. v. Klrk. 6 S. 
W.2d 480, 481, 224 Ky. 383, quoting 
Corpus Juris. 

Neb.—Beebe & Runyan Pumiture 
Co. V. Board of Equalization of 
Douglas County, 296 N.W. 764. 
P 71 a.—State v. Windus, 243 N.W. 

216, 208 Wis. 683. 

22 aj. p 690 note 92. 

Deallngs ia. geueral vlolnlty 

Witness testifylng regarding prop¬ 
erty values need not have dealt in 
land in immediate vicinity if he has 
dealt in land in general vicinity.— 
Mary Jane Stevens Co. v. First Nat. 
Bldg. Co., 67 P.2d 1099, 89 Utah 466. 

6. Ind.—^Prankfort & K. R. Co. v. 
Windsor, 61 Ind. 238. 

Mass.—Cochrane v. Com., 66 N.E, 
610, 176 Mass. 299, 78 Am.S.R. 491. 



§ 545 


EYIBENCE 


32 C.J.S. 


person engaged in a business^ or Holding a public 
oflGice^ wHich requires a knowledge of real estate 
values is a competent witness as to the value of 
land with which he is familiar. Thus experienced 
real estate dealers, brokers, and agents are com¬ 
petent witnesses as to the value of realty^ located 
in the area where they have carried on their busi- 


ness;l® and a real estate broker has been permit- 
ted to state his inference of value, although he does 
not live in the neighborhood of the land in ques- 
tion^l and has never made a sale there.^^ 

Owners or residcnfs in vicinity. Persons who 
for a substantial period have owned land in the 
vicinity are generally held competent.^^ Moreover, 


7. Md.—^Preske v. Carroll, 16 A.2d 
291, 178 Md. 643. 

Tex.-^ity of Corpus Christi v. Mc- 
Lauffhlln, Civ.App., 147 S.W.2d 
676. error dismissed. 

8. N.J.—^Hackensack Water Co. v. 
Township of North Bergen, 16 A. 
2d 899, 18 N.J.Misc. 627. 

Wls.—State V. Wlndus, 24*3 N.W. 216, 
208 Wis. 683. 

22 C.J. p 580 note 87 [aj, p 588 note 
86 [a]. 

Chaixman of hoaxd of tax assessors 

R.I.—Burden v. Tax Assessors of 
City of Newport, 134 A. 9, 47 R.I. 
473. 

Coimty assessor 

Neh.—^Beebe & Runyan Furni ture 
Co. V. Board of Equalizatlon of 
• Douglas County, 296 N.W. 764. 

Pederal govemment appralsers 

(1) In condemnation proceedlng, 
testlmony of land appralser of long 
experienoe in United States deport- 
ment of agriculture, and who was 
shown to have made a thorough and 
careful study of the land sought to 
be condemned, was admissible over 
objection that witness was not fa¬ 
miliar with the land values in the 
community, since the objection went 
to the weight rather than to the 
admissibility of the testimony.— 
State V. Harr, Tenn.App., 143 S.W.2d 
893. 

(2) An appralser of the Home 
Owners* Loan Corporation, who had 
been such since 1934 and had ap- 
praised approximately forty thou- 
sand pieces of property in the state 
and who testifled that he had ap- 
praised the partloular property in- 
volved, was qualifled to express an 
opinlon as to the present fair and 
reasonable cash market value there- 
of.—In re Cole, D.C.Wash., 37 F. 
Supp. 860. 

Former ajuessor 

One who has been, for a number 
of years, assessor of the , county in 
which land is aituated, and subse- 
quently has been engaged in ap- 
pralsing real property, and has seen 
and examined the land in question 
is qualifled to express an opinion as 
to its value.—^Bortland & D. C. R. 
Co. V. Sanders, 167 P. 664, 86 Or. 62. 

State InherltaxLoe tax appralser 

Cal.—People v. Pacific Gas & Elec¬ 
tric Co., 81 P.2d 684, 27 Cal.App.2d 
726. 


Knowledge based on pnrohases 

A City ofRcial whose knowledge of 
real estate values is based solely on 
purchases of land made by a City to 
obviate condemnation proceedings is 
not competent, in condemnation pro¬ 
ceedings by a City, to testify to val¬ 
ue of land, but the opposite is true 
where he has studied real estate 
values carefully for four years and 
has consulted the largest real estate 
people in connection with his duties. 
—City of Baltlmore v. Himmel, 107 
A. 622, 136 Md. 65. 

Where Improper matter bronght in 
Permilting district assessor to tes¬ 
tify as expert witness in proceedings 
to condemn land for school siles and 
other municipal purposes held erro- 
neous as necessarily bringing to jury 
attention of jury the assessment 
which is not admissible.—Johnson & 
Wimsatt v. Relchel-Derfer, 60 P.2d 
836, 60 App.D.C. 186. 

9. Cal.—People by State Depart¬ 
ment of Public Works v. Marblc- 
head Land Co., 266 P. 663, 82 Cal. 
App. 289. 

Colo.—City and County of Denver v. 

Lyttle, 103 P.2d 1, 106 Colo. 167. 
Idaho.—Palmer v. Highway Dist. No. 
1, Bonner County, 290 P. 393, 49 
Idaho 596. 

111.—Department of Public Works 
and Buildings v. Foreman Stato 
Tnist & Savings Bank, 1 N.E.2d 
76, 363 IU. 13. 

Ind.—Muir v. Robinson, 186 N.E. 
289, 205 Ind. 293. 

Md.—Preske v. Carroll, 16 A,2d 291, 
178 Md. 643. 

Mass.—Old Silver Beach Corpora¬ 
tion V. Town of Falmouth, 166 N. 
E. 1, 266 Mass. 224. 

Mich.—In re Dillman, 239 N.W. 883, 
256 Mich. 664. 

Minn.—^Apitz v. City of New Ulm, 
248 N.W. 733, 189 Minn. 205—In 
re Delinquent Real Estate Taxos 
in Kanabec County, 204 N.W. 640, 
164 Minn. 622. 

Mo.—State ex rei, Luechtefeld v. 
Arnold, App., 149 S.W.2d 384, 
transferred, see, Sup., 144 S.W.2d 
60. 

N.J.—Bnnever v. Borough of Berg- 
enfleld, 144 A. 809, 105 N.J.Law 
419—City of Hoboken v. Green- 
berg, 128 A, 266, 101 N.J.Law 403, 
404, 405, 406, 407, 408, 2 N.J.Misc. 
606—^Robinson v. Borough of 
Edgewater, 119 A. 7,' 98 N.J.Law 
205—City of Paterson v. Baker, 
139 A. 413, 6 N.J.Misc. 1076. 
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Pa.—Summers v. Lancapter County, 
162 A. 256, 308 Pa. 379. 

Tex.—Texas Interurban Ry. Co. v. 
Halford, Civ.App., 299 S.W. 277— 
Johnson v. Ewing, Civ.App., 276 
S.W. 784—Daniels v. Garrett, Civ. 
App., 239 S.W. 1118. 

Va.—Chandler v. Russell, 180 S.B 
313, 164 Va. 318. 

22 C.J. p 698 note 97. 

WitnessdB having’ general expexL 
ence ia stae of real estate and know- 
ing general trend of values and uses 
to which property was put could 
testify as to value of property con¬ 
demned.—Kankakee Park Di.sl. v. 
Heidenrelch, 159 N.E. 289, 328 IU 
198. 

lO. Mass.—^Maher v. Common- 
wealth, 197 N.E. 78, 291 Mass. 343. 
IL Mass.—Lyman v. Boston, 41 N. 
B. 127, 164 Mass. 99. 

12 . Mass.—Amory v. Melrose, 39 N. 
E. 276. 162 Mas.s. 556. 

13. U.S.—Brown v. Town of Kustfs, 
Fla., D.C.Fla., 29.3 F. 197, 

Cal.—Sternes v. Sutter Hutte Oanal 
Co., 278 P. 921, 99 Cal.App. 465. 
Colo.—City and County of I>«*nver v. 

1 Lyttle, 103 P.2d 1, 106 Colo. 157. 
111.—IMttsburgh, C., C. & St, L. Ry. 
Co. V. Gage, 121 N.K. 682. 286 IU. 
213. 

lowa.—Evans v, lowa Southt^rn Util¬ 
ities Co. of Delaware, 218 N.W. 66, 
205 lowa 283. 

Ky,—Saul8l)erry v. KentUi*ky & 
West Virginia Power Oo„ 10 S.W. 
2d 461, 226 Ky. 76. 

Neb.—^Meister v. Krotter. 278 N.W. 
483, 134 Neb. 293. 

Or.—City of La Grande v, Rumel- 
hart, 246 P. 707, 11« Or. 166. 

Tex.—^Ilumphrey v. Stidham, Clv. 
App., 124 S.W,2d 921—Texas Pow¬ 
er & lAghl Co. v. Jonoa, Civ.App., 
293 S.W. 885—Central State Bank 
of Coleman v. Henderson, Civ. 
App., 286 S.W. 518, 

“A man who llvt*s in the vicinity 
and is a property owner niay be pre- 
sumed to know the value <»f prop¬ 
erty.’*—Himlar Coal Co. v. Kirk, 6 
S.W.2d 480. 481. 224 Ky. 383. 

One who owns slmilnr land wUl 
not be presnmed to be qaallfled; his 
quahflcations nmst be estaldtshed. 
—People V. Mclteynohis, 87 IVJd 734. 
31 CaI.App.2d 219. 

Witness held not competent 
Witness owning property in neigh¬ 
borhood who admitted that he was 
not expert on values and hud known 
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pcrsons who have resided in the neighborhood for a 
long time have been held competent,although the 
fact that the witness' does not reside in the vicinity 
will not disqualify him.15 

Discretion of court The determination of the 
suifficiency of the witness’ qualifications rests in 
large measure in the discretion of the trial court.i® 


(3) Owner of Realty 

It Is generally held that the owner of real property 
Is competent to testify as to its value. 

Although there is some authority to the con- 
trary,i7 it is generally held that the owner of realty 
is competent to testify as to its valueand his 
estimate is received although his knowledge on the 
subject is not such as would qualify hsm to testify 
if he were not the owner.^® Under this nile an 


of but a few sales of property, and 
showed he knew very little as to 
neighborhood values, was held not 
duallfled to testify as to value of 
abutting owner’s property.—^Brown, 
for Use of McArdle v. Borough of 
Castle Shannon, 178 A. 678, 318 Pa. 
363. 

14, Cal.—^People v. Willis, 86 P.2d 
670, 30 Cal.App.2d 419. 

Ga.—^Livsey v. Walton County, 170 
S.E. 268, 47 Ga.App. 211. 

Kan.—^Burger v. City of Wlchita, 
294 P. 670, 132 Kan. 106. 

L,a.—Louisiana Highway Commis- 
sion V. Treadaway, App., 173 So. 
209, afflrmed Louislana Highway 
Commlssion v. Treadway, 176 So. 
94. 

Mo.—Union Elevator Co. v. Kansas 
City Suburban Belt R. Co., 36 S. 
W. 1071, 136 Mo. 363. 

Okl.—Goldberg v. Wilcox, 260 P. 
777, 127 Okl. 263. 

Pa —yvissmger v. Valley Smokeless 
Coal Co., 115 A. 880, 271 Pa. 666. 
Tex.—^Lower Colorado River Author¬ 
ity V. Hughes, Civ.App., 122 S. 
W.2d 222, error dismissed—Qua- 
nah, A. & P. Ry, Co. v, Lancaster, 
Civ.App., 207 S.W. 606. 

Wash.—^Kriegler v. Spokane Mer- 
chants' As8’n, 189 P. 1004, 111 
Wash. 179. 

“The Standard of qualifications 
for persons living in the immediate 
vicinity may not be quite as rigid 
as it is for an expert, but they 
should know generally the value of 
nroperty in the vicinity.”—Westing- 
house Air Brafce Co. v. City of Pitts- 
burgh, 176 A. 13, 15, 316 Pa. 372. 
More or less famlllar wlth land val- 
nes 

In action for injury to land per¬ 
sons living in the community who 
are more or less familiar with land 
values are competent to testify as 
to value before and after injury.— 
Harke v. Bwald, 200 N.W. 1009, 61 
N.D. 828. 

16. U.S.—Pacific Live Stock Co. v. 

Warm Sprlngs Irr. Dist, C.C.A. 
Or., 270 F. 656. 

22 C.J. p 688 note 86 Ce]. 

16. U.S.—^Morton Butler Timber Co. 
V. U. S.. C.C.A.Tenn., 91 F.2d 884— 
Pacific Live Stock Co. v. Warm 
Springs Irr. Dist., C.C.A.Or.. 270 
P. 666. 
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Ala.—Pryor v. Limeslone County, 
160 So. 700, 230 Ala. 296. 

Ark.—Bridgman v. Baxter County, 
148 S.W.2d 673. 

Cal.—^People v. McRejmolds, 87 P.2d 
734, 31 Cal.App.2d 219. 
lowa»—^Burgess v. Bremer County, 
178 N.W. 389, 189 lowa 168. 

Minn,—^In re Judicial Ditch No. 2, 
176 N.W. 102, 144 Minn. 257. 

Mo.—State ex rei. State Highway 
Commission v. Bailey, 116 S.W.2d 
17, 234 Mo.App. 168—State ex rei. 
Highway Commission of Missouri 
V. Williams, 61 S.W.2d 638, 227 
Mo.App. 196. 

N.J.—Overbridge Realty Corporation 
V. City of Hackensack, 180 A. 666, 
13 N.J.Misa 702. 

Tex.—Foley Bros. Dry Goods Co. v. 
Settegast, Civ.App., 133 S.W.2d 
228, error refused—Central State 
Bank of Coleman v. Henderson, 
Civ.App., 286 S.W. 618. 

Wash.—^Ham, Yearsley & Ryrie v. 
Northern Pac. Ry. Co., 188 P. 627, 
110 Wash. 467. 

22 C.J. p 696 note 48 [b]. 

Exolnsion. of brok6r’s evidenoe 

It was in trial Judge's discretion to 
exclude testimony of experienced real 
estate broker and agent as to market 
value of private way containing sew- 
er and drain subject to easements, 
where it dld not appear that he had 
ever sold land with sewers or drains 
laid in it, or was familiar with cost 
or value of materlals, or the cost of 
laying them or the extent, if any, 
to which they would add value to the 
• land.—Beals v. Inhabitants of Brook- 
line, 139 N.B. 492, 246 Mass. 20 

17. R.I.—Greene v. State Board of 
Public Roads, 149 A. 696, 60 RL 
489. 

18 . Cal.—Chamberlain v. Chamber- 
lain, 300 P. 100, 114 Cal.App. 691. 

Colo.—^Universal Ins. Co. v. Arrigo, 
44 P.2d 1020, 96 Colo. 631. 

Ind.—State v, Hamer, 199 N.B. 589, 
696, 211 Ind. 670, citing Corpus Ju- 
XlB. 

Ky,—^Bank v. Conley, 78 S.W.2d 313, 
267 Ky. 425. 

Miss.—City of Clarksdale v. Stuart, 
186 So. 688. 184 Mlss. 179. 

Or.—^Moss V. People"s Califomia Hy- 
dro-Blectric Corporation, 293 P. 
606, 610, 134 Or. 227, citing Cor¬ 
pus Juris. 

Okl.—Gypsy Oil Co. v. Elams, 286 P. 
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608, 609, 110 Okl. 156, citing Corpus 
Juris. 

Pa.—Barron v. United Ry. Co., 93 
Pa.Super. 566. 

Tex—Gulf & Interstate Ry. Co. of 
Texas v. Stephenson, Civ.App., 212 
S.W. 216. 

Wash.—^Lyle v. Ginnold, 24 P.2d 449, 
450, 174 Wash. 104, citing Corpns 
Juris. 

22 C.J. p 586 note 72. 

Former owuers 

Persons who owned the property 
prior to the time as of which it is 
to be valued are not thereby qualiflcd 
to testify as to value.—Dexter v. Ar- 
onson, 184 N.E. 455, 282 Mass. 124— 
Johnston v. Cassldy, 181 N.EL 748, 
279 Mass. 693—^Phillips v. Voren- 
berg, 166 N.E. 61, 269 Mass. 46. 
Owner at time testimony glven 
A witness was competent to testify 
as to value of realty where it ap- 
peared at time of giving of testimony 
that he was an owner thereof.—Win- 
klemen v. Sides, 88 P.2d 147, 31 Cal. 
App.2d 387. 

Value at time of puxoliase 

Admission of evidence by purchas- 
er of farm as to its value in its con- 
dition at time of purchase, he having 
moved on farm shortly thereafter and 
cropped it four seasons before giving 
his testimony, was not in excess of 
courfs discretion.—^Zimmerman v. 
Mendelkow, 200 N.W. 297, 160 Minn. 
330, reversed on other grounds Zim- 
merman v. Mandelkow, 201 N.W. 289, 
160 Minn. 330. 

Fart owner and occupier of land is 
competent to give testimony as to 
value of land.—^Union Joint Stock 
Land Bank of Louisvllle v. Knox 
County, 97 S.W.2d 842, 20 Tenn.App. 
273. 

One member of partnership, as an 
owner of improvements erected with 
partnership funds, was qualified in 
proceedlng on dlssolutlon of partner¬ 
ship, to testify concernmg value of 
improvements.—^Minlkin v. Hendrlx, 
101 P.2d 473, 16 Cal.2d 338. 

19. Cal.—^McGowan v. Burg Bros., 
210 P. 645, 69 CaLApp. 219. 

Ind.—State v. Hamer, 199 N.E. 689, 
696. 211 Ind. 670, citing Corpus Ju¬ 
ris. 

Okl.—Gypsy Oil Co. v. Karns, 236 P. 
608, 609, 110 Okl. 166, citing Cor¬ 
pus Juris. 

22 C.J. p 687 note 73. 
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owner has been permitted to testify not only as to 
the value of farm laiid,20 but as to the value of 
realty of iinusual character,such as a spring.22 
The rule extends to receiving the statement of the 
owner as to the value of the right to use the prop- 
erty,23 He may testify as to the value of improve- 
ments,^^ and may, where the matter is one of mere 
subtraction or easy calculation, state the damage or 
cost of repair.25 He may also state the effect on 
value of a taking or other change in condition,^® 
or the value if certain work on the land had been 

properly performed.^^ 

However ownership alone does not qualify one 
who has no knowledge of value or who is not fa- 
miliar with the location, quality, or value of his 
real estate.^s 


e. Personal Property 

(1) In general 

(2) Qualifications of witness as to value 

of personalty generally 

(3) Owner of personalty 

(1) In General 

The opinion of a quailfled witness may be admissible 
as evidence of the value of personal property, or of the 
value of its use. 

The value of personal property^^ and the value of 
the right to use personal property30 may be proved 
by the estimate, conclusion, or opinion of a quali- 
fied witness. Such evidence is admissible to prove 
the value of animals.31 Likewise, such evidence, 


“An owner may not be famlliar 
with the general prlces of property 
in the neighborhood, nor may he 
possess all the aualiflcatloiis that 
would be required of others who tes- 
tify as to value. Nevertheless, be- 
cause he is an owner with a gen- 
eral knowledge of his property, he is 
a competent witness,"—Westinghouse 
Air Brake Co. v. City of Pittsburgh, 
176 A. 13, 15, 316 Pa. 372. 

20. Minn.—Smith v. Travellers Ins. 
Co., 291 N.W. 616, 207 Minn. 349. 

21. Ala.—^Hudson v. State, 61 Ala. 
333 

22 C.j. p 687 note 74. 

22. Idaho.—Thibadeau v. Clarinda 
Copper Mining Co., 272 P. 264, 47 
Idaho 119. 

23. Mass.—Ryder v. Town of Lex- 
Ington, 21 N,m2d 382, 303 Mass. 
281. 

Wash.—Lyle v. Ginnold, 24 P.2d 449, 
460, 174 Wash. 104, citing Corpns 
JurlB. 

22 C.J p 587 note 75. 

24t Cal. —Mosher v. Lack, 181 P. 

813, 41 Oal.App. 23. 

Pa.—Chauvln v. Superior Pire Ins. 
Co., 129 A. 326, 283 Pa 397. 

25. Ind.—Terre Haute & L. R. Co, 
V. Walsh, 38 N.E. 634, 11 Ind.App. 
13. 

22 C.J. p 687 note 77. 

Cal.—Richards v. Silveria 276 P. 
478, 97 Cal.App. 166. 

Ga.—-Atlantic Coast Line R Co. v. 
Afkins Dairy Co., 152 S.B. 303, 41 
GaApp. 212. 

Mass.—^Davenport v. Haskell, 200 >5. 

E. 409, 293 Mass. 464. 

Tex.—Driscoll v. Nolan, Civ.App., 130 
S.W.2d 400, set aside 131 S.W,2d 
1026. 

22 C.J. p 687 note 76. 

SPTm Minn.—Cari Lindqulst & Carlson 
V. Johanson, 236 N.W. 267, 182 
Minn. 529. 

28. Tex.—Chicago, R. I. & Q. Ry. 


Co. V. Martin, Civ.App., 37 S.W.2d 
207. 

22 C.J. p 587 note 78. 

29. XJ S.—^Hemler v. Hope Produclng 
Co., C.C.A.La., 117 P.2d 231—The 
Waalhaven, D.C.N.T., 1 P.Supp. 

396, aflirmed, C.C.A., 64 F.2d 25, 
certiorari denied The Waalhaven 
V. Potash Importing Corporation of 
America, 63 S.Ct. 696, 289 U.S. 
762. 77 L,Ed. 1497. 

Cal.—Pye v. Bagle Lake Lumber Co., 
227 P. 193, 66 Cal.App. 584. 

Md.—Maryland Casualty Co. v. Bast 
Baltimore Driving Ass"n, 108 A. 
517, 136 Md. 105. 

Mo.—Taylor v. St. Louis & H. R. Co., 
App., 266 S.W. 499, 

Pa—^Worthlngton v. Adams Express 
Co., 72 PaSuper. 292. 

R.I.—^McGovem v. Michael, 6 A.2d 
709, 62 R.I. 486, modified on other 
grounds 9 A.2d 274. 

Tex.—Thompson v. Schletze, Civ. 
App., 126 S.W.2d 1044—Bell v. Mul- 
key, Civ.App„ 248 S.W. 784. 

22 C.J. p 683 note 23, p 693 note 97. 

A persoxL havlng special knowledge 
of the value of machinery, mechanl- 
cal appllances, and other personal 
property may be permitted to testify 
to their cost and value, although he 
I may not be technlcally an expert, 
since his familiarity with the partic- 
ular articles or with the trade or 
business for which they were pre- 
pared, sold, or used enables him to 
estimate the value given in a way 
others could not do.—Wilhelm v. Ut- 
tenweller, 112 A. 94, 271 Pa 461. 

The market value of personal prop¬ 
erty may be proved by the testimony 
of a competent witness.—Kerlin- 
Patterson Lumber Co, v. Eufaula 
Hardware Co., 108 So. 608, 214 Ala 
602—22 C.J. p 701 note 66. 

Froper method of provlng value 
of ohattels Is by expert opinion if 
they have no market value.—Sultan 
V. London Assur, Corporation, 136 A. 
58, 4 N.J.Mi8c. 947. i 
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Value of extracted tooth 
The testimony of a dentist, stating 
as an expert the condition of a tooth 
which it is nlleged was extracted by 
mistake, followed by his opinion as 
to its value, was admissible.—Holt- 
zendorf v. McNeil, 104 S.E. 919, 26 
GaApp. 792. 

Assets of iusolveut bauks 
State liquidaling oillcer, in charge 
of insolvent bank, ia qualinod to ex- 
press opinion as to value of equity 
in aecuritioa.—Pederal Rt^serve Har^ic 
of San Francisco v. Idaho Orimm AI- 
falfa St*t*d CSrowera" A.««s’n, C.C.A, 
Idaho, 8 P.2d ,022, certiorari <fenied 
46 S.Ct. 347, 270 17.S. 646, 70 L.Ed. 
778. 

30» Ala—Curb v. Bahba & Tannehill, 

I 97 So. 109, 3 9 Ala.App. 1-JO, oer- 
j tiorari denied Ex parte Curb, 97 So. 

! 111, 310 Ala 45. 

22 C.J. p 584 note 25. 

31. Mont.—Klind v. Valley Oounty 
Bank of Hinsdalc, 222 P. 439, 69 
Mont. 386. 

N.Y.—Holsapple v. Rome, W. & O. R. 
Co., 86 N.Y. 275. 

22 C.J. p 684 note 26, p 693 noto 98. 
Cattle 

(1> In general. 

Mo.—Lee v, Butler Oounty R. Co., 
App„ 227 S.W. 1061. 

Mont.—Morgan v. Hlnes, 211 P, 778, 
65 Mont. 306. 

Tex.—Panhandle & S, P, Ity. Co. v. 
Montgomery, Civ.App., 140 S.W.2d 
241—Texas & I». Ry. Co. v, Moore, 
Civ.App., 7 S.W.2d 902. error dis- 
missed—Gulf, C. & S. P. Ry. Co. 
V. Morris, Civ.App., 241 S.W. 235, 
aflirmed, Com.App., 260 S.W. 1017. 
22 C.J. p 693 note 99, p 684 note 26 
Eal, p 701 note 55 [al (2). 

(2) Experienced cattle buyer, hav- 
ing seen cattle immediately prior to 
delivery, was competent to testify as 
to market value.—^Ailender v. Chica¬ 
go & N. W. Ry, Co., 230 N.W. 102, 
119 Keb. 559. 
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consisting of estimate, conclusion, or opinion, is ad- / missible to prove value of aiitomobiles.32 Likewise, 


(3) Bxperlenced cattle dealer per- 
sonally auctloning cattle was compe¬ 
tent to testify as to market value.— 
Allender v. Chicago & N. W. Ry. Co., 
230 N.W. 102, 119 Neb. 659. 

(4) Witness engaged in cattle bus- 
Iness fifteen years, who knew herd in 
question twelve years, and who 
had been through it week before time 
value was in question, was qualifled 
to testify as to value.—^Harding v. 
Henderson, 255 P. 969, 123 Kan. 533. 

(6) Person who frequently saw 
herd of cattle and is acquainted with 
market value may say what average 
market value is per head.—^Hale v. 
Lehigh Valley R. Co., 87 Pa.Super. 
489. 

(6) A witness who has raised, 
bought, sold, and handled cattle prac- 
tically all of his life, and resided in 
a country where the cattle business 
is one of the Principal Industries, is 
a competent witness to testify as to 
the value of cattle in such locality.— 
Payne v. Parsons, 223 P. 618, 97 Okl. 
168. 

(7) Permitting veterinary to testi¬ 
fy as expert regarding value of cow 
warranted to be in sound health was 
not erroneous.—^Bond v. Berson, 146 
A 773, 50 R.I. 192. 

(8) Bxcludlng testlmony of a wit¬ 
ness in the nature of that of an ex¬ 
pert as to the value of the animal 
was not error, where the witness ad- 
mltted he had never raised pure-bred 
Jersey cattle, and admitted he had 
not informed hlmself in such mat- 
ters, and stated that he could not 
teli anything about the pedlgree of 
the animal in question, and that he 
was not famlliar with pedlgrrees.— 
Union Traction Co. v. Anderson, 242 
S.W. 876, 146 Tenn. 476, 26 AL.R. 
1496. 

(9) In action for value of bull 
killed by train, witness engaged i- 
cattle business. but not familiar with 
market for Holsteln cattle, and not 
knowing of any sales thereof, was 
not qualifled to testify elther as to 
market value of registered Holsteln 
bull or as to its intrlnsic or actual 
value.—Texas & N. O. R. Co. v. 
Moore, Tex.Civ.App., 271 S.W. 126. 

(10) That a witness had been at 
a certain town only twice did not de- 
stroy the efiCect of his testlmony as 
to the market value of cattle there, 
since he might know such market 
value, although he had never visited 
the place.—San Antonio & A, P. Ry. 
Co. V. Miller, Tex.Civ.App., 137 S.W. 
1194. 

Dogs 

(1) In general.—^Mendenhall v. 
Struck, 224 N.W. 95, 207 lowa 1094— 
8 C.J. p 161 note 98, p 162 note 99 
—22 C.J. p 693 note 1, p 684 note 26 

[b]. I 


(2) One need not be an expert or] 
dealer in dogs to be qualifled to tes¬ 
tify as to thelr value, if he has had 
opportunity to form correct opinion. 
—Louisville & N. R. Co. v. Whitley, 
106 So. 661, 213 Ala. 526. 

(3) In an action for the killing of 
a foxhound, witnesses who testifled 
to the qualitles and value of the dog 
were properly permitted to quallfy 
by showing they had been fox hunt- 
ers, and had owned or observed fox 
dogs and thelr actions for twenty-five 
or forty years.—^Louisville & N. R 
Co. V. Watson, 94 So. 651, 208 Ala. 
319. 

(4) It has been held that the opin- 
lons of witnesses as to the value of 
a dog whlch has no market value are 
Incompetent.—Brown v. Hoburger, 62 
Barb., N.T., 15. 

3 C.J. p 162 note 1. 

Foxes 

Idaho.—^Basye v. Hayes, 76 P.2d 435, 
68 Idaho 569. 

Hoga 

S.D.—State v. Montgomery, 97 N.W. 
716, 17 S.D. 500. 

Tex.—^Trahan v. Smith, Clv.App., 289 
S.W. 846. 

22 C.J. p 694 note 7. 

Horses 

(1) In general.—^Holland v. Huston, 
49 P. 390, 20 Mont. 84—22 C.J. p 
693 note 2, p 584 note 26 [d]. 

(2) Race horses.—Gulf, C. & S. 
F. R, Co. V. Peacock, 128 S.W. 463, 
60 Tex.Clv.App. 260—22 C.J. p 694 
note 4. 

(3) Stallions.—^Harris v. Panama 
R Co., 36 N.Y.Super. 373, affirmed 
68 N.T. 660. 

22 C.J. p 694 note 6. 

Jacks 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Hines, Civ.App., 4 S.W.2d 641— 
Texas & P. R. Co. v. Yirgrlnia 
Ranch, Land & Cattle Co., Tex., 7 
S.W. 341. 

ICnles 

(1) In general.—Rogers & Adams 

V. Lancaster, Tex.Com.App., 248 S. 

W. 660, afflrming Lancaster v. Rog¬ 
ers & Adams, Civ.App., 236 S.W. 
643—Davis v. Morgan, Tex.Civ.App., 
251 S.W. 310—22 C.J. p 694 note 3. 

(2) Witness famlliar with mule 
in controversy was not requlred to 
be expert to testify to value.—Pow- 
ell V. Benefleld, 166 So. 764, 229 Ala. 
226. 

(3) Bxperienced stock shlpper 
may testify to value of mule whlch 
dled in transit, basing opinion on 
commlsslon company’s bullet ins.— 
Dillen v. Wabash Ry. Co., Mo.App., 
294 S.W. 439. 

(4) Witness who had seen mule in 
question, had bought and used 
mules, and was acquainted with 
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prices received for them was quali¬ 
fled to state market value of mule. 
—International-Great Northern R 
Co. V. Motley, Tex.Clv.App., 18 S.W. 
2d 782. 

Itoms 

lowa.—State v. McKeavltt, 77 N.W. 
326, 106 lowa 748. 

Sheep 

Witnesses experienced in sheep 
business are qualifled to testify con- 
ceming value of sheep.—Hobbs v. 
Whltelock, 231 N.W. 904, 57 S.D. 198. 

Beasonable ezpexleaoe In ralslngi 
deallng ini and hanflllng Uve stook 
is sufficient to qualify a witness to 
estimate the reasonable value of live 
stock.—^Klind v. Valley County Bank 
of Hinsdale, 222 P. 439. 69 Mont. 386. 
32. Ala.—Scott v. Parker, 113 So. 
496, 216 Ala. 321—Mobile Light 
& R. Co. V. R. O. Harris Grocery 
Co., 88 So. 66, 17 Ala.App. 659. 
Idaho.—Garrett v. Neitzel, 286 P. 
472, 48 Idaho 727. 

lowa-—^Anderson v. U. S. R R. Ad- 
mlnistration, 211 N.W. 872, 203 

lowa 715—Gay v. Shadle, 176 N. 
W. 636. 

Kan.—^Kerstlng v. Reese, 266 P. 74, 
123 Kan. 277—Barshfleld v. Vuck- 
lich, 197 P. 205, 108 Kan. 761. 

NH.—Canney v. Emerson, 136 A 
139, 82 N.H. 487. 

Okl.—Midland Valley R. Co. v. Law- 
hom, 198 P. 686, 81 Okl. 288. 

Tex.—ICansas City, M. & O. R. Co. 
of Texas v. 0’Connell, Civ.App., 
210 S.W. 767, dismissed for want 
of Jurisdiction. 

Wash.—Morgan v. Union Automobile 
Ins. Co., 273 P. 627, 160 Wash. 
443. 

22 C.J. p 684 note 27, p 695 note 36. 
42 C.J. p 1296 notes 89-99. 

Collective faot 

Market or rental value of automo- 
bile is a collective fact, provable by 
any person possessing the requisite 
knowledge of conditions that Influ- 
ence such values.—^Pratt Cons. Coal 
Co. V. Morton, 68 So. 1016, 14 Ala. 
App. 194—46 C.J. p 811 notes 60, 61. 
Hypothetical question 

(1) The market value of an auto- 
mobile may be testifled to by an ex¬ 
pert witness on a hypothetical ques¬ 
tion, provlded such witness can show 
that he is familiar with market 
value of llke automobiles and pro- 
vided testlmony is given of the con- 
dition of the automobile. 

Mo.—Jones v. West Side Buick Auto 
Co., 93 S.W.2d 1083, 231 Mo.App. 
187. 

Pa.—Cullen v. Hartford Accident & 
Indemnity Co., 164 A 67, 108 Pa. 
Super. 19—^Rodgers v. Studebaker 
Sales Co., 157 A 6, 102 Pa.Super. 
402. 

Tenn.—Wllson v. Bryant, 67 S.W.2d 
133, 167 Tenn. 107. 
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stich evidence, is admissible to 

Tex.—^Ajiderson v. Reicliart, Civ. 
App., 116 S.W.2d 772, error dis- 
missed—^Home Service Finance Co. 
V. Whlte, Oiv.App., 86 S-W’.2d 815, 
error dlsmlssed. 

(2) Testlmony of adjuster that 
automobile of certaln model and 
make that had been driven approx- 
imately eighteen thousand to twenty 
thousand miles had been used twelve 
to thirteen months, and vr&a worth 
tvrenty-flve to thlrty per cent less 
than Its stated origlnal cost was 
admissible as wltness' oplnion of 
market value.—^Keene v. Lumber- 
men's Mut. Ins. Co., 5 S.E.2d 379, 60 
Ga.App. 864. 

wltxi.as8es can testlfy as to 
value of automoblles.—Parker v. 
Taylor, 124 So. 199, 220 Ala. 68. 
Szpert knowledge not involved 
Testlmony as to automobile's val¬ 
ue before collision does not involve 
expert knowledge.—Teets v. Hahn, 
140 A. 427. 104 N.J.Law 367, re- 
versing 137 A 659, 6 N.J.Mlsc. 638 
—42 C.J. p 1296 note 94. 

Persona experlenced In dealing In 
automoblles are sufflciently quallfled 
to glve oplnions as to values of 
used automoblles.—Rucker v. Camp¬ 
bell. 71 P.2d 718, 180 Okl. 680. 

Opinlon based on **Bliie Book” 

Testlmony of wilness as to dllfer- 
ence in value of automobile before 
and after collision, who relied on 
certain "Blue Book" in whlch mar¬ 
ket values were set forth. Is admis¬ 
sible where witness had, from long 
experience, knowledge of market 
values and knew that values set 
forth In book were correct.—Cincin¬ 
nati St. Ry. Co. V. Watermau, 198 
N.B. 494, 60 Ohio App. 380. 

Talne at a later date 
The testlmony of a witness who 
had ex. mined the vehicle in aues- 
tlon, as tv its value at a subsequent 
time, on th*' assumption that It was 
In good runmng conditlon, is admls- 
sible.—Canney v. Emerson, N.H., 136 

A. 139. 

Parts of antomobUe 
Tex,—Northern Texas Traction Co. 
V. Armour & Co., Civ.App., 290 
S.W. 544, certifled question an- 
Bwered 288 S.W., 146, 116 Tex. 176. 

Repalrs to automobile 

Mechanic repalring automobile can 
testlfy to actual cost of work, al- 
though he contracted for such work 
wlth another person not under his 
Immediate supervlsion and employ. 
—^McCabe v. Rutter, 89 Pa.Super. 
267. 

Bental valne 

Only an expert can testlfy to the 
rental value of an automobile.—^W. 

B. Moses & Sons v. Lockwood, 295 
F. 936, 54 APP.D.C. 116. 


prove the val- j ue of a bank’s assets,3S bicycles,34 bilis and notes,»® 


Witness held qnaUfled to testlfy as 
to valne of automobile 

(1) Experts on automobile values. 
Ga.—^Lamon v. Perry, 125 S.B. 907, 

33 Ga.App. 248. 

N.J.—^New Jersey Mfrs.' Ass'n Pire 
Ins. Co. V. Galowitz, 160 A 408, 
106 N.J.Law 493. 

(2) Dealers in automoblles. 

Ga.—Southeastern Express Co. v. 
Nlghtingrale, 126 S E. 916, 33 Ga. 
App. 515. 

Mo.—Weaver v. Stephens, App., 78 
S.'W.2d 903—Campbell v. National 
Pire Ins. Co. of Hartford, Conn., 
App., 269 S.W. 645—Barnes v. El- 
llott, App., 251 S.W. 488. 

Tex.—Cisco & N. B. Ry. Co. v. Wood, 
Civ.App., 244 S.W. 834. 

42 C.J. p 1296 notes 90, 97-99. 

(3) Wltnesses with experience in 
repalring and dealing in secondhand 
automoblles, some of whom had pre- 
vlously negotiated with plaintifC 
with a vlew to buying his machine. 
—Cottam V. Oregon Short Line R. 
Co., 187 P. 827, 66 Utah 330. 

(4) Witness, who had conducted 
motor vehicle repair shop for over 
twenty years and sold used auto¬ 
moblles and some small trucks.— | 
James B. Watkins Cu. v. Peterson j 
Motor Express, 188 A 461, 88 N.H. 
476. 

(5) Bxperienced mechanic testify- 
ing as to considerable experience 
with automobiles of same make a.s 
that damaged.—Whigham v. Sca- 
coast Pinance Corporation, 145 A. 
240, 7 N.J.Misc. 305. 

(6) One skilled in repalring auto¬ 
moblles and acquainted with thoir 
general mechanism, with knowledge 
of current prices and values of par- 
ticular make of car.—Foutty v. 
Chalmax Sales Co., 12S S.E. 889, 99 
W.Va, 300. 

(7) Witness with experience in 
purchase of automobiles.—Ross v. 
Nevin Bus Lines, 154 A. 198, 9 N. 
J.Misc. 412. 

(8) Witness who had used the 
car, knew the cars bemg bought and 
sold in the community, and the pric¬ 
es involved, and had operated auto¬ 
mobiles for seven years.—Qulnn v. 
Zimmer, 239 N.W. 902, 184 Minn. 
589. 

(9) Witness who had driven auto¬ 
mobiles for seven years, and was 
familiar with them.—^Alabama Pow¬ 
er Co. V. Armour & Co., 92 So. 111, 
207 Ala. 15. 

<10) One who is quallfled from 
his proved experience to be a Judge 
of the amount orduiarily charged, 
at the usual and market rates, for 
the work and material necessary to 
repair a motor vehicle, and who sup- 
ervised the making of repairs on the 
vehicle In question, is a competent 
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' witness as to the reasonable cost 
thereof.—^Peabody v. Lynch, 184 111. 
App. 78. 

(11) The fact that automobile 
dealer testifying as to value of au¬ 
tomobile prior to collision, although 
he had seen it only after collision, 
admitted on cross-examination that 
he had not inspected speciflc parts 
of automobile, went to weight of 
his teatimony, but did not render it 
inadmissible.—^Drake v. Emhofl, Pa. 
Super., 21 A.2d 492. 

Witness held inoompetent 

(1) In action for conv‘raion of 
automobile purchased from defend¬ 
ant by plalntiff for use‘in plaintilTs 
buslness of selling magazines 
through subagents, plaintifC was not 
qualifled to testify as to value of 
automobile after its operation by 
him.—ITniversal Credit Co. v. 0’Neal, 
Tex.Civ.App., 140 S.W.2d 596. 

(2) Mere experience in repalring 
motor vehicles does not render one 
competent to testify as to value, in 
the absence of expert knowledge of 
motor vehicles generally or experi¬ 
ence with vehicles similar to the 
one in question.—Rittenhouse-Wln- 
terson Auto. Co. v. Kissner, 98 A. 
361, 129 Md. 102. 

(3) Where witness had never seen 
the automobile, his opinion as to 
its value was properly excluded.— 
Abbott V. Zlrpolo, 171 A. 251, 132 Me. 
368. 

Befteshing reooUeotion 

A witness te.Mtifying as to the 
reasonable co.st or value of repairs 
may refresh hi.s recolleotion from a 
memorandum made by him at the 
time of making the repairs, and 
from a prinled catalogue of prices 
issued for the use of the trade gen¬ 
erally by the manufaeturing compa- 
ny whioh is the exclu.sive source of 
supply for parts and replacements.— 
Wilbur V. Buckingham, 132 N.W. 
900, 153 lowa 194, Ann.Ca.s,1913E 
210—42 C.J. p 1207 note 24. 

33. Kan.—Stoutimore v. Hershner, 

267 P. 10, 126 Kan, 30. 

3A lowa.—Tuttle v. Cone, 70 N.W. 

267, 108 lowa 468. 

35. N.Y.—Vroom v. Sage, 01 N.T. 

S. 456, 100 App.JOiv. 285. afllrmed 

76 N.B. 1111, 184 N.Y. 642. 

22 C.J. p 605 note 28. 

Acoountant 

(1) Experience and Information 
of accountant concerning business 
conditions, and concerning general 
opinion of trade as to bankrupt*s 
debtor, qualifled him to form opinion 
as to fair value of debtor's notes 
in determlnlng solvency of bankrupt 
when alleged preferentlal transfers 
were made.—Irving Trust Co. v. Ja- 
cob Weckstein & Sons, C.C.AN.Y., 
64 P.2d 333. 
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(2) Certifled public accountant 
who had been employed to make au> 
dit of corporationes books and had 
directed and supervised makingr of 
audit is quallfled to testify that note 
listed by Corporation as asset had 
no value.—McElligott v. Freeland, 
33 P.2d 430, 139 Cal.App. 143. 

36. Mich.—Leder v. National Union 
Pire Ins. Co., 141 N.W. 646, 175 
Mich. 470. 

37. Mich.—Pearson v. Wallace, 170 
N.W. 72, 203 Mich. 622. 

Minn.—Ebacher v. First State Bank 
of Cuyuna, 246 N.W. 903, 188 

Mlnn. 268. 

Va.—Wadley v. Commonwealth, '35 
S.E. 452, 98 Va. 803. 

Govemment boxids 

On executor*s accounting, permit- 
tingr witness having- read reliable 
journals containing market quota- 
tions to testify regarding market 
value of government bonds was not 
abuse of discretion.—In re Manningr’s 
Estate, 244 N.W. 860, 215 lowa 746. 
Mnnlclpal bonds 

Wis.—Murray v. Norwood, 46 N.W. 
499, 77 Wis. 406. 

Sallroad bonds 

N.T.—Smith v. Prost, 42 N.Y.Super. 
87, afflrmed 70 N.Y. 65. 

Witness, who had been In bank- 
Ing* bnsiness and had made Investi- 
grations through market publication, 
could testify that bonds delivered 
to plalntiff were worthless.—^King v. 
Bhawver, Tex.Civ.App., 30 S.W,2d 
930. 

Where witness showed famlliaxlty 
-wlth bonds and thelr market value, 
his testimony regrarding value there- 
•ot was held competent.—^Fiedler v. 
Allen, 4 P.2d 292, 117 CaLApp. 622. 

38. Ala.—^Lincoln Reserve Life Ins. 
Co. V. Armes, 110 So. 818, 216 Ala. 
407. 

.39. Mass.—^Vandercook v. 0’Connor, 
52 N.E. 444, 172 Mass. 301. 

N.Y.—Glickstein & Temer v. Shef- 
lleld Glass Bottle Co., 212 N.Y.S. 
444, 214 App.Div. 626. 

-40* Ala.—Walker v. Graham, 172 
So. 655, 233 Ala. 539. 

'Tex.—Cochran v. Hamblen, Civ.App., 
215 S.W. 374, dismissed for want 
of jurlsdiction—^Western Union 
Telegraph Co. v. Dorough, Civ. 
App., 213 S.W. 282, dismissed for 
want of jurisdiction. 
aCeroantUe partnarshlp 

Permittlng witnesses, who testl- 
fled that they were famillar with 
properties of mercantile partner- 
ship, to testify that values set out 
in flnanclal statements of certain 
years were approximately correct 
was not error.—^BCays v. Harris, C. 
•CJLArk.. 78 P.2d 66, certiorari de- 


nied 56 S.Ct. 134. 296 U.S. 613, 80 
L.Ed. 435. 

An aocountant who has examlned 
the books of a business Is competent 
to testify as to the value of the 
business.—Sharon v. Kansas City 
Granite & Monument Co., 125 S.W. 
2d 959, 233 Mo.App. 647. 

41. Mich.—Gloeser v. Moore, 278 N. 

W. 781, 284 Mich. 106. 

48. U.S.—The Rosalia, C.C.A.N.Y., 
264 F. 285. 

22 C.J. p 585 notes 37, 38. 

43. N.Y.—Browning v. Liong Island 
R. Co., 2 Daly 117. 

44. Tex.—^Payne v. Whlte House 
Lumber Co., Civ.App., 231 S.W. 
417. 

Ky.—^Harlan Gas Coal Co. v. Hense- 
ley, 3 S.W.2d 640, 223 Ky. 221. 
Txeasurer, director, and general 
manager of seller is competent to 
testify as to value of coal at piant 
which was sold, where witness had 
seen coal, estimated Its quantity, 
had seen bili for coal, and had been 
doing business at that place for 
three years.—Graustein v. H. P. 
Hood & Sons, 200 N.E. 14, 293 Mass. 
207. 

45. N.M.—Klker v. Bank Sav. Life 
Ins Co., 23 P.2d 366, 37 N.M. 346. 

46. U.sS.—Clarke v. Welch, D.C.Cal., 
46 F.2d 663. 

Ga.—Owen v. Anderson, 186 S.E. 864, 
54 Ga.App. 53—Speir v. Westmore- 
land, 149 S.E. 422, 40 Ga.App. 302. 
Kan.—^Hotchkiss v. Pischer, 31 P.2d 
37, 139 Kan. 333. 

N.J.—Clark v. Commercial Tnist Co. 
of New Jersey, 181 A. 269, 119 N. 
J.Eq. 133. 

Pa.—^Petry v. Harwood Electric Co., 
124 A. 302, 280 Pa. 142, 33 A.L.R. 
1249. 

Tex.—Cattle Raisers’ Loan Co. v. 

Sutton, Civ.App., 271 S.W. 233. 

22 C,J. p 686 note 39, p 694 note 10. 

Xn absence of market value for 

corporationes stock, oplnion evidence 
as to value of its property was ad- 
missible to Show value of stock. 
Mich.—^Watrous v. Blaly*s Estate, 
192 N.W. 628, 222 Mich. 137. 

Pa.—^Jarvis v. Bell, 146 A. 153, 296 
Pa. 568. 

Bestrlcted market 

Opinions of experlenced men are 
admissible to show fair value of 
stook sold in restricted market, for 
income tax purposes.—^Helner v. 
Crosby, C.C.A.Pa., 24 P.2d 191, af- 
firming, D.C., Crosby v. Heiner, 12 F. 
2d 604. 

Bank stock 

A national bank examiner who had 
been in banking business in Okla- 
homa from 1908 to 1925, and who 
had been a national bank examiner 
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in the tenth federal reserve district 
smce 1926, and who had made an 
examlnation of national bank in 
Oklahoma from Aug. 31, 1933, to 
Sept. 26, 1933, in the course of which 
he examined each asset of bank, was 
qualified to state whether he had an 
opinion, based on his examlnation, 
as to value of stock of such bank.— 
Poster V. Commlssloner of Intemal 
Revenue, C.C.A., 112 F.2d 109. 

Closeiy held stock 

(1) Expert opinion as to value of 
closely held stock, by witnesses 
knowing corporation’s reputation 
and testifying as to its assets and 
liabihties is competent.—^Heller v. 
Speier, 230 N.W. 835, 119 Neb. 787. 

(2) Expert testimony as to mar¬ 
ket value of stock in close Corpora¬ 
tion is relevant on assessment of 
estate tax.—In re Plickingei^s Es¬ 
tate, 28 N.Y.S.2d 118, 176 Misc. 604. 

Improper theory of valuatlon. 

The testimony of expert witnesses 
who attempced to estimate value of 
stock by using test of capitalization 
of corporate net eamlngs was not 
applicable where business was ac- 
tually a partnership, although cor¬ 
porate in fonn, there were no sig¬ 
nificant net eamings over a period 
of years, salarles were always pald 
by mutual agreement among the 
three stockholders, and it did not 
appear that witnesses had had any 
personal experience in, or knowledge 
of, the kind of business under con- 
sideration on which to base their 
opinions of proper salaries in the 
circumstances.—Cook v. Dunbar, R. 
L. 18 A.2d 658. 

Value of eaoh asset 

Until a witness had shown quali- 
fication to estimate the value of 
items of property constituting cor¬ 
porate assets, he should not have 
been permltted to give his opinion 
as to the aggregate value of such 
assets.—^Hawkins v. Mellis, 149 N.W. 
663, 127 Minn. 893, Ann.Cas.l916C 
640. 

Effect of puttlng large block of stook 
02 L market 

Broker’s testimony regarding ef- 
fect of throwing large blocks of 
stock on market Is competent as ex¬ 
pert testimony to show error in ap- 
praisei^s acceptlng market prlce of 
few shares as basis for valulng 
large block for fixing Inheritance 
tax.—^In re Clabby^s Estate, 162 A. 
207, 308 Pa. 287. 83 A.L.R. 936. 
Competent witnesses 

(1) Person connected with busi¬ 
ness and havlng personal knowledge 
of its afCaira—^Blliott School Dist. 
No. 23 V. Gorder, 228 N.W. 694, 67 
N.D. 668. 
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(2) Director of unincorporated 
assoclatlon controlllngr Corporation. 
—^Houghton V. Gnmes, 161 A. 642, 
103 Vt. 64. 

CS) Dealer in such stock.—John¬ 
son V. Niles Invlslble Door Check 
Co., 222 IlLApp. 66—22 C.J. p 694 
note 10 [a] (4). 

(4) Vice president of Corporation 
hasing: his opinlon on knowledgre of 
corporatlon's business.—^National 
Bank of Brunswick, Ga., v. Gorenflo, 
160 So. 911, 173 Miss. 646. 

(6) Other wltnesses held compe¬ 
tent see 22 C.J. p 694 note 10 [a]. 
InoompeteiLt wltaess 
Mere fact that wltness attempting 
to testify to value of shares of 
stock in Corporation was one of its 
orlginal Incorporators was not suf¬ 
ficient to quallfy him to testify, and 
his testimony should, on objection, 
have been excluded.—^Alexander, for 
Use of Tobey Pumiture Co., v. Live 
Stock Nat. Bank of Chicago, 282 111. 
App. 316. 

47. Tex.—Com v. McNutt, Clv App., 
230 S.W. 1062, dismlssed for want 
of Jurisdlctlon. 

22 C.J. p 684 note 36, p 694 note 14, 
p 696 notes 68, 69, p 701 note 65 
[a] (3). 

Com 

Mo.—^Reed v. Cullor, App,, 32 S.W. 
2d 296. 

22 C.J. p 684 note 36 [a]. 

Grass 

Colo.—Chlcago, R. I. & P. R. Co. v. 

Larsen, 34 P. 477, 19 Colo. 71. 

22 C.J. p 584 note 36 [b], p 694 note 
15. 

Hay 

(1) In general.—Walter v. Echan- 
is, 95 P.2d 979, 163 Or. 148—22 C.J. 
p 584 note 36 [c], p 694 note 16. 

(2) Wltness was incompetent to 
state the value of the hay at the 
place of its original destinatlon, 
whlch was more Ihan one hundred 
miles from his residence.—^Rhodes v. 
Smith, Tex.Clv.App., 230 S.W. 227. 
Potatoes 

(1) In general.—^Perebee v. Berry, 
84 S.K 262, 168 N.C. 281. 

(2) Expertas lack of experience In 
mlsing and harvestlng potatoes did 
not disqualify him from testifylng 
as to value of crop with whlch he 
was famillar.—Joe Chung v. Louie 
Pong Co., 226 P. 726, 130 Wash, 154. 

Wheat 

Okl.—Chicago, R. L & P. Ry. Co. v. 
Lawton Graln Co., 221 P. 1013, 94 
Okl. 289. 

Tex.— Hilker v. Agricultura! Boud & 


Credit Corporation, Clv.App., 96 S. 
W.2d 644, error dismlssed. 

A farmer engaged in raising the 
same type crops is competent. 

Ark.—Missouri Pac. R. Co. v. Nich- 
ols, 279 S.W. 364, 170 Ark. 1194. 
Mo.—Reed v. Cullor, App., 32 S.W. 
296. 

Neb.—^Watklns v. Union Pac. R. Co., 
170 N.W. 368, 103 Neb. 75. 

Or.—Laam v. Green, 211 P. 791, 106 
Or. 311. 

Tex,—San Jaclnto Rice Co. v. Ulrich, 
Civ.App., 214 S.W. 777. 

22 C.J. p 694 note 14 [a], p 696 note 
70. 

A market gardener is competent. 
—Tretter v. Chicago & G, W. R. Co., 
134 N.W. 626, 154 lowa 280. 

WltiLesB exLgaged in grain business 
and thoroughly familiar with grain 
prices was held competent to testify 
as to market value of grain.—Bs rd 
V. Stephens, 228 N.W. 212, 68 N.D. 
812. 

48. Mont.—^Roy v. King's Estate, 
179 P. 821, 66 Mont. 567. 

49. Tex—Orient Ins. Co. v. Moffatt, 
39 S.W. 1018, 16 TexCiv.App. 386. 

50. Mass.—^Meyer v. Adams Ex¬ 
press Co., 132 N.B. 672, 240 Mass. 
94. 

51. Tex—^Hosmer v, New York 
Buyers* Ass% Civ.App., 268 S.W. 
853. 

52. Ga.—George v. McCurdy, 167 S, 
R 219, 42 Ga.App. 614. 

53. Tex—Pt. Worth & D. C. R. Co. 
V. Arthur, Civ.App., 124 S.W. 213. 

22 C.J. p 685 note 41, p 694 note 13. 

54. Or.—Bond v. Graf, 96 P,2d 1091, 
163 Or. 264. 

55- Pa.—^Bsper v. Northwestern 
Nat. Ins. Co. of Milwaukee, Wis., 
173 A. 724, 113 Pa.Super, 243. 

R.I.—Combination Pountain Co. v. 

Millard. 144 A. 883, 50 R.I. 50. 

22 C.J. p 686 note 54. 

56. R.I.—^Porbes v. Howard, 4 R.I. 
364. 

G^eral bnlldlng contractor for 
seventeen years is quaJified to testi¬ 
fy to values of heatlng piant, plumb- 
ing, and electric wiring, wrongfully 
removed from leased theater by les- 
see.—Slane v. Curtis, 286 F. 372, 41 
Wyo. 402, 69 A.L.R. 90$, rehearlng 
denied 288 P. 12, 41 Wyo. 402, 69 A. 
L.R. 906. 

57. Neb.—Connelly v, Edgerton, 34 
N.W. 76, 22 Neb. 82. 

Bental value of fixtures 
The general manager of a compa- 
ny deallng In bar fixtures, who had 
been engaged in that business for 
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twenty-flve years, and had handled 
ninety per cent of that business in 
the community immediately preced- 
ing the trial, was sufficiently quali- 
fied so that it was not an abuse of 
the court's dlscretion to permit 
to state his oplnion of rental value 
of fixtures replevied,—^Wellman v. 
Porster, 189 P. 128, 46 Cal.App. 359! 

58. Mich.—Comstock v. Smith, 20 
Mich. 338. 

22 C.J. p 686 note 42. 

59. Pia.—Sullivan v. Lear, 2 So. 
846, 23 Pia. 463, 11 Am.S.R. 388. 

Other method of establishing value 
available 

The value of franchises cannot be 
estimated by wltnesses where the 
business has been in operation for a 
long Ume and the value of the fran¬ 
chises could be ascertained under 
the net earnings rule.—People v. 
State Bd. Tax Comrs., 144 N.Y.S. 74 ! 
159 App.Div. 136, afflrmed 106 N,b' 
1040, 212 N.Y. 606, 607. 

60. Ga.—Ayers v. John B. Daniel 
Co., 133 S.B. 878, 35 Ga.App. 611. 

N.Y.—Smith v. Anchor Lines, 265 
N.Y.S. 622. 143 Misc. 326. 

22 C.J. p 701 note 66 Ia] (1). 

61. Pa.—0'MalIey, to U.se of Na¬ 
tional Union Pire Ins. Co. of Pitts- 
burgh, V. Penn Athletic Club, 181 
A. 370, 119 Pa.Super. 584. 

62. 111.—Prederick v. Case, 28 111. 
App. 215. 

Wltness wlio rebnilt the oven 

could testify as to its value b<‘fore 
and aftcr being rebuilt.—Sturm v. 
Williams Oven Mfg. Co., 193 N.Y.S. 
862, 201 App.Div. 113. 

63. Or.—Sturtevant v. Dowson, 223 
P. 294, 110 Or. 155, reversing 219 
P. 802, 110 Or. 166. 

AocouutazLt who examined defend- 

ant^s books and record.s was compe¬ 
tent to state rulo adopted by his 
profession on which to calculate 
value of good will, and to state that 
value.—Sharon v, Kansiis City Gran- 
ite & Monument Co., 125 S.\V.2d 959, 
233 Mo.App. 547. 

64. Mass.—Beecher v. Denniston, 
13 Gray 364. 

Miss.—Cooper v. State. 53 Miss. 393. 
22 C.J. p 694 note 24. 

65. Cal,—Wlllard v. Valley Oas & 
Puel Co., 182 P. 32. 180 Cal. 661. 

III.—McCracken v. Parmers’ Grain 
Co., 216 IlLApp. 651. 

Mo.—Taylor v. st. Louis & H. R. 

Co., App., 256 S.W, 499. 

Tex.—Continental Ins, Co. of New 
York V. Guerson, Civ.App., 93 S. 
W.2d 691, error dismlssed—Pidel- 
ity & Guaranty Pire Corporation v. 



32 aj.s. EVIDENCE 

to prove value of furniture,®® ice,®^ jewelry,®® j lumber or timber,^^ machinery/® mercantile 

literary productions,®® locomotives,'^® logging out- | 


Ormand, Civ.App., 62 S.W.2d 676, 
error dlsmlssed. 

22 C.J. p 685 note 45, p. 694 note 17. 

Bedspread 

Mo.—^Monahan v. Scott Cleaningr Co., 
App.. 241 S.W. 966. 

Honsekeeper, who has bought 
household goods, Is competent to tes- 
tlfy as to the value of such goods. 
Ill_Mayer v. Miller, 213 IlLApp. 
279. 

Mont .—^Matoole v. Sullivan, 177 P. 
264, 56 Mont. 363. 

Honseholder is presumed to have 
general knowledge of value of house¬ 
hold soods, and may state opinlon as 
to fair cash market value.—Wrenn v. 
Warble Storagre & Pumiture Co., 236 
ni.App. 601. 

BaxLtal value 

In detinue for household goods re- 
talned by carrier, a witness familiar 
with the different items was proper- 
ly allowed to testify as to their val- 
uation and also concernlng the rental 
value.—^Louisville & N. R. Co. v. 
James, 93 So. 701, 208 Ala. 6. 

ee. Colo.—Staten v. Famularo, 263 
P. 1066. 81 Colo. 121. 

Mo.—Walton V. A. B. C. Fireproof 
Warehouse Co., 124 S.W.2d 684, 233 
Mo.App. 693. 

Or.—^Patterson v. Babcock & Peets, 
274 P. 903, 128 Or. 476. 

22 C.J. p 686 note 46, p 694 note 17. 

Dealer 

(1) A dealer in household fumi- 
ture, and familiar with the rugs in 
question, was qualifled to give his 
opinion as to their value.—Altman v. 
Lande, 84 Pa.Super. 399. 

(2) Testimony as to value of fui> 
niture, observed by witness two years 
before becoming second-hand furnl- 
ture dealer, was properly admitted.— 
Marty v. Shaka, 143 A. 624, 83 N.H. 
411. 

(3) Fumiture dealer acquainted 
with market value of both new and 
secondhand fumiture generally was 
qualifled to testify as to value of 
converted hotel fumiture, where 
dealer had inspected fumiture in is- 
gue.—Wutke v. Yolton, Tex.Civ.App., 
71 S.W.2d 649, error refused. 

lusuxauce adjuster, who had ad- 
justed losses and knew value of sec¬ 
ondhand fumiture, was competent to 
testify regarding value of hotel fur- 
niture involved in flre.—^Feder v. 
Bryson, 296 P. 646, 111 CaLApp. 448. 

Shlpplng olerk Iu fumiture store 
for many years and an upholsterer, 
was qualifled to estlmate value of 
used fumiture whlch he had seen re- 
peatedly, although not an expert on 
such value.—Langland v. Kraemer, 
202 N.W. 1007, 230 Mich. 449. 


Fumiture not examlued 

Expeiienced fumiture men, thor- 
oughly acquainted with the value of 
fumiture, were properly permitted 
to testify as to the value of fumiture 
which they did not see, each piece of 
fumiture being numbered, and such 
wltnesses being able to identify each 
piece by its number and deflnitely 
give its value.—Steinburg v. Levy, 
Mo.App., 236 S.W. 909. 

Cloeks 

N.Y.—Whlton V. Snyder, 88 N.Y. 299. 
Planos 

Ind.—^Frederlcks v. Sault, 49 N.B. 

909, 19 Ind.App. 604. 
lowa.—^Daly v. W. W. Kllmball Co., 
24 N.W. 766, 67 lowa 132. 

22 C.J. p 685 note 46 [a]. 

67. Me.—Washington Ice Co. v. 
Webster, 68 Me. 449. 

68. Ga.—Central R. Co. v. Wolff, 74 
Ga. 664. 

22 C.J. p 694 note 20. | 

TrajOLoker iu dlamouds 
Witness who had traveled for a 
grocery house, but had bought and 
sold diamonds over a perlod of four 
to six years and showed knowledge 
as to method of valuing diamonds, 
was qualifled to testify conceming 
value of diamonds.—^New Amsterdam 
Casualty Co. v. James, 166 So. 813, 
122 Fla. 710. 

69. N.Y.—^Babcock v. Raymond, 2 
Hilt 6. 

70. Vt.—^Lamoille Valley R. Co. v. 
Bixby, 67 Vt. 648. 

22 C.J. p 586 note 49. 

71- Minn.—^Meyers v. McAllister, 103 
N.W. 664, 94 Minn. 510. 

72. Ala.—^McLeod Lumber Co. v. 
Neighbors, 114 So. 176, 22 Ala.App. 
204. 

Cal.—^Pye v. Eagle Lake Lumber Co., 
227 P. 193, 66 CaLApp. 684, 
ji^o.—Wentzel v. Lake Lotawana De- 
velopment Co., 48 S.W.2d 186, 226 
Mo.App. 960. 

Or.—^L. B. Menefee Lumber Co. v. 
MacDonald, 260 P. 444, 122 Or. 679. 

Pa,_^Thompson v. W, P. Zartman 

Lumber Co., 66 Pa.Super. 302. 

22 C.J. p 694 note 22. 

Dealer 

Persons dealing in timber and 
knowing its value may testify there- 
to.—Saulsberry v. Kentucky & West 
Virginia Power Co., 10 S.W.2d 461, 
226 Ky. 76. 

Bstimate 

Permitting witness to state the 
approximate value of certain lum¬ 
ber, the subject of the suit, was not 
erroneous, since expert witnesses to 
value rarely state exact values, but 
usually give estlmates.—Sibley v. 
Wallrich. 226 P. 162, 76 Colo. 421. 


Fenoe posts 

Md.—Maryland Casualty Co. v. Bast 
Baltimore Drivlng Ass'n, 108 A. 
617, 136 Md. 106. 

Bogs 

Mich.—Gadell v. Michigan Iron, Land 
& Lumber Co., 198 N.W. 242, 222 
Mich. 482. 

22 C.J. p 694 note 21. 

Staadlng txees 

Ean.—^HofCer v. Emporia Gas Co„ 176 
P. 393, 103 Kan. 364. 

Pa.—Ribblett v. Cambria Steel Co., 
96 A. 649, 251 Pa. 263. 

WitiLesB not competent 

PlaintlfE, in actlon for breach of 
contract to deliver lumber, who had 
distinctly said that he was not fa¬ 
miliar with the prlce in May, 1917, 
and that he bought very little sec¬ 
ondhand lumber, and could only teli 
the value of it “for his purposes," 
was not competent to testify to val¬ 
ue on that date, or to value of lum¬ 
ber on the ground or in defendanfs 
buildings.—Carlin v. Blddison, 109 A. 
316, 136 Md. 468. 

73. Del.—^Mills Novelty Co. v. Tran- 
seau, 8 A.2d 93, 1 Terry 227. 

Miss.—^Pittman v. Bberhart Dental 
Supply Co., 160 So. 813, 168 Miss. 
23. 

Or.—^Northwest Door Co. v. Lewis 
Inv. Co., 180 P. 496, 92 Or. 186. 

Pa.—^Davis v. Southern Surety Co., 
153 A. 119, 302 Pa. 21. 

22 C.J. p 685 note 61, p 694 note 26. 
Brewery equipment 
In trespass against a Junk dealer 
to recover value of stolen brass and 
copper Parts of brewery equipment, 
a witness who had twenty-four years’ 
experience in the brewing business as 
brewmaster and in purchasing brew¬ 
ing machinery and appurtenances, 
and who had kept in touch with the 
market value of such equipment, was 
qualifled to testify as to the value of 
the stolen parts.—Wilhelm v. Utten- 
weiler, 112 A. 94, 271 Pa. 461. 

011 driUlng derrlok 
Witness in oil fleld business twenty 
years could testify as to value of 
oil-drilling derrick when blown down 
by storm.—Stidham v. Lewis, Tex. 
Civ.App., 23 S.W.2d 861. 

Competent wltnesses 

(1) Experienced manufacturer.— 
Albert v. Ford Motor Co., 167 A. 83, 
9 N.J.Misc. 1170, afllrmed 162 A. 689, 
109 N.J.Law 363. 

(2) Blectrical engineer.—^Famous 
V. Thomas Yearsley Co., 80 Pa.Su¬ 
per. 58. 

(3) A dealer in Fordson tractors, 
with knowledge of their Wholesale 
cost and freight charges, can qual- 
ify as a witness on their market val¬ 
ue at a certain place, without knowl- 

I edge of Individual sales there.— 
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Hubb-Diggs Co. v. Mltchell, Tex.Clv. 
App., 256 S.W. 702. 

(4) In actlon against electric com- 
pany by manufacturer of carbonated 
water beverage for damage sustained 
when bottle fllllng machine broke 
down after meter was changed, ad- 
mlsslon of testimony of manufactur- 
er as to market value of machine 
before and after breakdown in com- 
munlty in whlch machine was locat- 
ed, was not abuse of discretion If 
machine had market value in such 
community at such time.—Communl- 
ty Public Service Co. v. Gray, Tex. 
Civ.App., 107 S.W.2d 495. 

<6) Other witnesses see 26 C-J. P 
694 note 26 [a]. 

Xnoompetent witneas 
In suit for converslon of a cotton 
press, where in depositions witnesses 
stated they had never been in the 
county, and dld not know the con- 
dltlon of the press as to wear and 
tear, nor what it could be sold for, 
there was no error In refusing their 
depositions to establish market value. 
—Southern Round Bale Press Co. v. 
Behrend, Tex.Civ.App., 257 S.W. 655. 

74. Tex.—^Reynolds v. Weinman, Clv. 
App., 40 S.W. 560. 

22 C.J. p 695 note 28. 

75. Okl.-~St. Louis & S. P. R. Co, 

V. Crowell, 127 P. 1063, 83 Okl. 
773, 

22 C.J, p 695 note 27. 

76. Minn.—Caldwell v. First Nat. 
Bank, 205 N.W. 282, 164 Minn. 401. 

77. Tex.—Alderete v. Cabello, Civ. 
App., 278 S.W. 960. 

78. Mlch.—Rlchter v. Harper, 64 N. 

W. 768, 96 Mich. 221. 

79. U.S.—Arkansas Natural Gas Co. 
V. Sartor, C.C.A.La., 78 P.2d 924, 
certiorari denied Sartor v. Arkan¬ 
sas Natural Gas Co., 56 S.Ct. 381, 
296 U.S. 656, 80 L.Ed. 467. 

lowa.—Coad v. Pennsylvania Ry. Co., 
176 N.W. 344, 187 lowa 1026. 

Tex.—Dale Oil & Reflning Co. v. City 
of Tulia, Civ.App., 25 S.W.2d 671. 
OU contzaoted for 

Witness selling oll for plaintifC 
over wide terrltory and familiar with 
market value and terrltory Is qual- 
Ifled to testlfy as expert regarding 
market value of oll defendant con- 
tracted for.—Dale Oil & Reflning Co. 

V. City of Tulia, Tex.Civ.App., 26 
S.W.2d 671. 

80- Ala.—Curb v. Stewart, Adams & 
Co., 98 So. 24, 210 Ala. 341. 

81- Tex.—^Houston & T. a R. R. 
Co. V. Burke, 56 Tex. 323, 40 Am. 

R. 808. 

22 C.J. p 695 note 30. 

82 . U.S.—General Paint Corporation 


V. BTramer, C.C.A.Okl., 68 F.2d 40. 
certiorari denied 64 S.Ct. 628, 292 
U.S. 623. 78 DEd. 1478—Standard 
Brands v. Federal Yeast Corpora¬ 
tion, D.C.Md., 38 P.2d 314. 

22 C.J. p 695 note 31. 

Attomey 

In action for money value of priv- 
ilege, granted defendant by oral con- 
tract, to use inventions covered by 
plaintiffs appllcations for patents, 
patent attomey's expert testimony 
as to reasonable or market value 
I of rights, enjoyed and used by de¬ 
fendant, in such applicatione, was 
admissible.—Matthews v. Continen¬ 
tal Roll & Steel Foundry Co., C.C.A. 
Pa., 121 F.2d 694, affirming, D.C., 
37 F.Supp. 738. 

Basis of qnolifloation as expert on 
value of patents for purpose of de- 
termlning exhaustlon allowance in in¬ 
come tax, case is knowledge of values 
placed on simllar property by per- 
sons dealing therewith.—B. P. Stur- 
tevant Co. v. Commissloner of In- 
temal Revenue, C.C.A., 75 F.2d 316. 

83. N.J.—Chmiel v. Yatsko, 13 A.2d 
219, 124 N.J.Law 608. 

84. Tex.—Town of West University 
Place V. Anderson, Civ.App., 60 S. 
W.2d 628, 

85. U.S.—The Waalhaven, C.C.A.N. 
T., 64 F.2d 26, afflrming, D.C., 1 
F.Supp, 396, and certiorari denied 
The Waalhaven v. Polash Import- 
Ing Corporation of America, 53 S. 
Ct. 696, 289 U.S. 762, 77 L.Ed. 
1497. 

88. Ala.—Security Finance Co. v. 
Kelly’s Tire Shop, 114 So. 298, 216 
Ala. 642. 

87. Mich.—Lehigh v. Standard Tic 
Co., 112 N.W. 481, 149 Mich. 102. 

88. 111.—Wiegert v. Davis Cleaning 
& Dyeing Co., 264 Ill.App. 63. 
Honsewlfe may give fair opinlon 

of value of ordinary rug.—Wiegert 
V. Davis Cleaning & Dyeing Co., su¬ 
pra. 

89. IU.—^Kidd & Co. V. North Amer¬ 
ican Provision Co., 249 Ill.App. 28. 

Tex.—^Merchants* Cotton Oil Co. v. 
Acme Gin Co., Civ.App., 284 S.W. 
680. 

Bealer was properly permitted to 
testify as expert as to market value 
of clover seed on date of seller^s 
hreach.—Scaramelli & Co. v. Courtcen 
Seed Co., 217 N.W. 298, 104 Wis. 520. 

90. Md.—Gossage v. Philadelphia, B, 

& W. R. Co., 61 A. 692, 101 Md. 
698. 

91. Tex.—Graham-Brown Shoe Co. 

V. Snodgrass, Civ.App., 257 S.W. 


92. U.S.—Kaiserman v. U. S., D.C 
111., 61 P.2d 395. 

Cal.—Burt v. Philadelphia Shoe Co 
4 P.2d 612, 118 CaLApp. 60. 

Ky.—Insurance Co. of North Ameri¬ 
ca V. McCraw, 76 S.W.2d 518, 265 
Ky. 839. 

Tex.—Graham-Brown Shoe Co. v. 

Snodgrass, Civ.App., 257 S.W. 632, 
22 C.J. p 585 note 53. 

Phanoacist; dmg store stock 
That witness was registered phar- 
macist entitled him to qualify as ex¬ 
pert as to damaged value of drug 
store stock.—Insurance Co. of North 
America v. Creech Drug Store, 75 S. 
W.2d 652, 256 Ky. 66. 

Witness need not be a merchant 
Ala.—Sussex Pire Ins. Co. v. Barton. 

144 So. 439. 225 Ala. 570. 

Competent witnesses 

(1) Witness testi fylng that during 
past eight years he had inventoried 
approxlmately two hundred oighty 
Stores.—Turk v. 'Wilson, 31 P.2d 558, 
168 Okl. 68. 

(2) Where wltnes.ses^ experience 
wlth mercantlle husiness was fully 
shown, along with their opportuni- 
ties for havlng familiarized thein- 
selves with extent and value of in- 
surod’s stock of goods, their testi¬ 
mony as to value of insured*« goods 
was admissible,—Miller v, Oreat 
American Ins. Co. of New York, Mo. 
App., 61 S.W,2d 205. 

Xncoxnpetent witnesses 

(1) Witnesses who had frequently 
been in store and had seen stock of 
goods should not have been per¬ 
mitted to glvo an opinlon concerning 
its value unless it was rea.^onably 
made to appear that witnesses by 
Inspection and observations had some 
knowledge of quantity and quality 
and value of different kinds of mer- 
chandi.se carried in store.—Pre«t<»:iK- 
burg Water Co. v. (?reat Savings 
Store, 111 S.W.2d 664, 271 Ky. 246. 

(2) In action on flre policy, testi¬ 
mony of unqualifled witnesses ex- 
proasing opinions tending l« rstahlish 
value of merchandlae was incompe- 
tont.—^New York Underwritera' Ins. 
Co. V. Mullins, 52 S.W.2d 697, 244 
Ky. 788, 

(3) Witnesses entlrrly without cx- 
pcricnce and knowledge of drugs 
and drug busJness failed to qualify 
sufflciently to express opinions as to 
sound or damaged value of drugs 
after flre.—Insurance Co. of North 
America v. Cre<»ch l‘>rug Store, 76 S. 
W.2d 662, 266 Ky. 66, 

93. U.S,— Lambom v. Northern Job- 
bing Co., C.C.A.111.. 15 F.2d 897. 

94. U.S.—^Armour & Co. v. Bassel 
Bros., C.O.A.Tex., 22 P-2d 728, cer- 
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prove value of typewriters,®^ vehicles,^® watches,^? 
wearing apparel,^^ whisky,®^ wood,i and wool.^ 

Solvency or insolvency may be established by 
opinion evidence.3 A witness has been permitted to 
state the value of ordinary board,^ or of support 
and clothing.5 

Change in value. The value of personal property 
at different times, or a change in value occasioned 
by an injury or otherwise, may be testified to by 
a qualified witness.® A witness who examined the 
property after it was damaged may be competent, 


although he did not see the property before it was 
injured.*^ 

(2) Qualifications of Witness as to Value of 
Personalty Generally 

A witness, to be qualified to testify as to the value 
of personal property, must know the property and the 
value of that ciass of property. 

A witness* testimony as to the value of personalty 
is admissible only if it appears that the witness is 
properly qualified; an unqualified witness cannot 
give such evidence.® The qualifications of particu- 


tiorari denled 48 S.Ct. 420, 276 U. 

S. 636. 72 L.Ed. 743. 

95. Tex.—St. Louis & S. F. R. Co. 

V. Bwing, Clv.App., 126 S.W. 626. 
22 O.J. p 695 note 34. 

98. Tex.—Texas & P. R. Co. v. Wil- 
son Hack Lme, 101 S.W. 1042, 46 
Tex.Civ.App. 38. 

22 C.J. p 584 note 28, p 695 note 35. 
BufirSTles 

111.—Maiss V. Metropolitan Amuse- 
ment Assoc., 146 Ill.App. 196, af- 
flrmed 89 N.E. 236, 241 111. 177. 

97. Ala.—Vendegrift v. State, 43 So. 
862, 151 Ala. 105. 

98. N.J.—Precipio v. Insurance Co. 
of State of Pennsylvanla, 137 A. 
649, 103 N.J.Law 689. 

Tex.—^Pldellty & Guaranty Pire Cor¬ 
poration V. Ormand, Civ.App., 62 

S. W.2d 676, error dismissed. 

22 C.J. p 685 note 58, p 701 note 55 
[a] (4). 

99. Colo.—Thatcher v. Kaucher, 2 
Colo. 698. 

1. Or. — Brown v. Truax, 116 P. 697, 
58 Or. 672. 

8. Tex.—Carlton v. Adams, Civ. 
App., 64 S.W.2d 1073, error re- 
fused. 

3. Ky.—Harlln v. Calvert's Adm'x, 
70 S.W.2d 624, 263 Ky. 762. 

To qnalify a witness for the pur- 
pose of expressing his opinion on 
solvency or Insolvency, it is only 
necessary that he show some knowl- 
edge as to the existence and own- 
ership of property.—Harlln v. Cal- 
vert's Adm-x, 70 S.W.2d 624, 263 Ky. 
762. 

Bank examinari liQuldatin^r state 
bank, was competent witness as to 
value of assets, amount of liablli- 
ties, and necessity of assessment on 
stockhohders.—^Merchants' & Mfrs.* 
State Bank of Minneapolis by Vei^rel 
V. Dyste, 217 N.W. 483, 173 Minn. 
436. 

4. N.T.—Sands v. SparllnsTi 31 N. 

T. S. 261, 82 Hun 401. 

5. N.T.—^Borst v. Crommle, 19 Hun 
209. 

6. N.T.—Sturm v. Williams Oven 
Mfcr. Co., 193 N.Y.S. 862, 201 App. 
Div. 113. 


I Pa.—Czerwinski v. National Ben 
I Franklin Pire Ins. Co., 14 North- 
umb.Legr.J. 10 . 

22 C.J. p 586 notes 64, 65, p 695 
notes 39--42. 

Form of statement of difCerence in 
value see supra § 447. 

Animals 

Tex.—Texas & N. O. R. Co. v. Stum- 
bergr, Clv.App., 116 S.W.2d 1126— 
Fort Worth & D. C. Ry. Co. v. 
Helm, Clv.App.. 30 S.W.2d 492— 
Schaff V. Holmes, Civ.App., 216 S. 
W. 864. 

22 C.J. p 586 note 63. 

Automoblles 

(1) Generally. 

Ala.—Central of Georgla Ry. Co. v. 
Nolen Land & Livestock Co., 97 
So. 828, 210 Ala. 274—Alabama 
Power Co. v. Armour & Co., 92 
So. 111, 207 Ala. 15. 
lowa.—Gay v. Shadle, 176 N.W. 685. 
Mo.—^Barnes v. Elliot, App., 251 S. 
W. 488. 

N.H.—James B. Watkins Co. v. Pe- 
terson Motor Express, 188 A. 461, 
88 N.H 476. 

N.J.—^New Jersey Mfrs.' Ass’n Pire 
Ins. Co. v. Galowitz, 160 A. 408, 
106 N.J.Law 493—^Ross v. Nevin 
Bus Lines, 154 A. 198, 9 N.J.Misc. 
412. 

Tex.—Stedman Pruit Co. v. Smith, 
Civ.App,, 46 S,W.2d 804. 

(2) Bxpert who saw truck before 
and after accident was competent to 
testify to depreciation in valua— 
Struse V, Philadelphia Rapid Transit 
Co., 87 Pa.Super. 46. 

(3) In action for damages to au- 
tomobile sustained in collision, fact 
that automobile dealer who testifled 
as to value of automobile prior to 
collision had not seen automobile 
at that time, but had merely inspect- 
ed it after collision, did not render 
his testimony inadmissible.—^Drake 
V. EmhofE, Pa.Super., 21 A.2d 492. 

Business 

Ala.—Walker v. Graham, 172 So. 666, 
233 Ala. 539. 

Crops 

Ga.—Keener v. Addis, 6 S.E.2d 696, 
61 Ga.App. 40. 
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Value If delivered when it should 
have been may be testifled to.—Gate- 
wood V. Port Worth & D. C. Ry. Co., 
232 S.W. 493, 111 Tex. 291, afflrm- 
ing Pt. Worth & D. C. Ry. Co. v. 
Qatewood, Civ.App., 186 S.W. 932— 
Port Worth & D. C. By. Co. v. Helm, 
Tex.Civ.App., 30 S.W.2d 492—Hous- 
ton & T. C. R. Co. V. Clement Graln 
Co., Tex.Civ.App., 10 S.W.2d 400— 
Schaff V. Holmes, Tex.Civ.App., 216 

5. W. 864. 

Xnspeotion only after flxe 
Rejection of testimony of adjuster 
who flrst saw articles which were 
not totally destroyed, two or three 
days after the flre, who was not 
familiar with their condltlon before 
flre, who had not heard testimony of 
insured during the trial, and whose 
entlre knowledge of values of such 
household goods was acqulred as an 
adjuster, was a proper exercise of 
dlscretion.—Czerwinski v. Natlonal- 
Ben Franklin Pire Ins. Co. of Pltts- 
burgh, 10 A.2d 40, 138 Pa.Super. 84. 

7. lowa.—Ball v. Chicago, R. I. & 
P. Ry. Co., 181 N.W. 469, 190 lowa 
977. 

6. Cal.—^Rose v. Tilden Lumber & 
Mill Co., 14 P.2d 137, 126 Cal.App. 
740. 

Mass.—^Kevorkian v. Bemls, 156 N. 
E. 462, 258 Mass. 466—Jackson v. 
Innes, 121 N.E. 489, 231 Mass. 558. 
Mo.—Hockaday v. Gilham, 226 S.W. 

991, 206 Mo.App. 132. 

Neb.—Trennt v. Chicago, B. & Q. 

R. Co., 186 N.W. 322, 107 Neb. 406. 
Pa.—^McWilliams v. Altemus, 136 A 

866, 288 Pa. 277. 

Tex.—^Hartford Flre Ins. Co. v. Gal- 
veston, H. & S. A. Ry. Co., Com. 
App., 239 S.W. 919, reverslng Gal- 
veston, H. & S. A. Ry. Co. v. Hart¬ 
ford Pire Ins. Co., Clv.App., 220 

S. W. 781—Marshall v. White, Civ. 
App., 41 S.W.2d 87, error dis¬ 
missed—^Bingham v. Johnson, Civ. 
App., 7 S.W.2d 666. 

Wls.—State v. Stauber, 207 N.W. 
409, 190 Wis. 310. 

22 C.J. p 583 note 24, p 696 note 44. 
Cross-examlnation as to uualiflca- 
tions see infra § 560. 

One oonductlng publlo sales 

(1) Deputy sherllf, who conducted 
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lar persons to testify as to the value of particular 
types of personal property are considered supra 
in subdivision e (1) of this section. 

A witness need not be an expert in the striet 
sense of the term to testify as to value,^ nor need 
he be a dealer in chattels such as that to be valued.^® 
However, he must have greater knowledge of the 
value of such property than the jury or men in 
general.li 

The witness must have had an opportunity to 
form a correct opinion as to the value of the per- 


sonalty,i2 and he must have a fair knowledge of the 
property and its value at the time and place in is- 
sue.13 He must know the value of that class of 
property.i^ While the element calling for skill in 
the estimation of market value lies in classification, 
grading as to quality, and the like,i5 the witness 
must possess the necessary knowledge to render his 
inference of value or it will not be received.15 A 
witness is qualified if he knows the property and 
knows the market value of that class or type of 
property.!*^ 


executlon sale, and who stated he 
kneT7 nothlngr personally as to val- 
ues of STOods sold, Is not qualified 
to testify as to value of such groods. 
—^Antes V. Consumers’ Consol. Coal 
Co., 210 hT.W. 767, 203 lowa 485. 

(2) Constable who had conducted 
many sales of similar chattels Is 
qualifled to testify as to value at 
time of sale.—^Manna v. Industrial 
Credit Corporation, 162 A. 659, 10 
N.J.Misc. 1098. 

(3) Excluding auctloneer’s opinion 
evldence as to value of peanut roast- 
er which he had seen but had not 
examined was not abuse of discre- 
tion.—C. Cretors & Co. v. Licht, 141 

A. 466, 49 R.I. 198. 

Iffere persoxuU opinion. 

Testimony respecting value of 
electrlc piant, belng mere personal 
opinion gathered from conversations 
of others, observation and the Izke, 
by witness not qualifying as expert, 
was properly excluded.—Clarke v. 
Hot Springs Electric Light & Power 
Co., C.C.A.Wyo., 66 F.2d 612, cer¬ 
tiorari denled 63 S.Ct. 19, 287 IT.S. 
619, 77 L.Bd. 637. 

Neoesslty of examlnatlon of proper¬ 
ty 

Where a witness a.s to the value 
of lumber had never seen the same 
and did not know the various grades 
or their percentages; his opinion tes¬ 
timony as to value should not have 
been admitted, and when his dls- 
quallflcation appeared should have 
been strlcken, and so will not sup- 
port Judgment.—^Morrison v. Walker, 
lO-S S.B. 189, 179 N.C. 687. 

Value of acooimts reoelvable 
Bvidence of value of installment 
accounts of Corporation, is inadmis- 
sible, in absence of showing that 
witnesses had knowledge of value 
of particular accounts, and where 
witnesses had merely knowledge of 
general value of insUUlment eic- 
counts of similar corporations and 
under exlsting economic condltions. 
—^Powler V. National City Bank of 
Bome, 176 S.B. 113, 49 Ga.App. 436. 
9i Ala.—^RulUn Coal & Transfer Co. 
V. Rich, 108 So. 600, 214 Ala. 622 
—^Louisvllle & N. R. Co. v. Whit- 
ley, 106 So. 661, 213 Ala. 625-—Dar 


vis V. Morgan County, 96 So. 473, 
209 Ala. 343. 

Ga.—Spelr v. Westmoreland, 149 S. 

B. 422, 40 GJuApp. 302—Blaylock 
V. Walker County Bank, 136 S.B. 
924, 36 Ga.App. 377. 

Ky.—Svea Flre & Life Ins. Co. v. 
Walker, 56 S.W.2d 967, 247 Ky. 
273. 

Mo.—Brunke v. Salinger, 8 S.W.2d 

88 . 

Mont.—^Morgan v. Hlnes, 211 P. 778, 
780, 66 Mont 306, citing Ooxpns 
Juxls. 

R.I.—McGovem v. Michael, 6 A.2d 
709, 62 R.I. 486, modifled on oth- 
er grounds 9 A.2d 274. 

Tex.—Wilson v. Barbour, Civ.App., 
136 S.W.2d 169, error dismlssed. 

22 C.J. p 686 note 66, p 696 note 45. 
Chattels ia commoa use 
Rules of evidence are not so tech- 
nical as to x*equire expert witnesses 
to prove the reasonable or market 
value of chattels such as household 
furniture in common use, where it 
is apparent that the value of the ar- 
tlcles is within the knowledge of 
persons of ordinary intelligence and 
experience.—^Federal Storage & Van 
Co. V. Davis, 41 P.2d 113, 171 Okl, 
93—McKiver v. Katsiolis, 217 P. 422, 
93 Okl. 49. 

10. Ala.—Lincoln Reserve Life Ins. 
Co. V. Armes, 110 So. 818, 216 Ala. 
407—Ruffin Coal & Transfer Co. 

V. Rich, 108 So. 600, 214 Ala. 622— 
Louisville & N. R. Co. v. Whit- 
ley, 105 So, 661, 213 Alo. 626. 

Ga.—Spelr v. Westmoreland, 149 S. 
B. 422, 40 Ga.App. 302—Blaylock 
v. Walker County Bank, 136 S.B. 
924, 36 Ga.App. 377. 

11- Idaho.—^Basye v. Hayes, 76 P. 

2d 436, 68 Idaho 669. 

R.I.—McGovern v. Michael, 6 A.2d 
709, 62 R.I. 485, modifled on other 
grounds 9 A.2d 274. 

12. Ga.—^Blaylock v. Walker County 
Bank, 136 S.B. 924, 36 Ga.App. 377. 
la. Mo.—^Morrow v. Wabash Ry. 
Co., 276 S.W. 1080, 220 Mo.App. 
618. 

Okl.—^Pate V. Smlth, 261 P. 189, 128 
Okl. 29. 

Tex.—Tuli V. Turley, Civ.App., 36 S. 

W. 2d 1101, error dismlssed—^Ross 
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V. Wilkerson, Civ.App., 277 S.W. 
426—Farmers Mill & Elevator Co. 

V. Hodges, Civ.App., 248 S.W. 72, 
reversed on other grounds, Com. 
App., 260 S.W. 166. 

mqulrles of persons engaged in 
buylng in market at time as of 
which property is to be valued held 
sufficient to qualify witness.—Golly 
V. Northland Elevator Co., 207 N.W. 
438, 63 N.D. 564. 

Intimate knowledge 
It was error to permit witnesses 
to appraise engravings without 
showing intimate knowledge of 
them.—Patterson v. Union Transfer 
Co., 87 Pa.Super. 267. 

14. Wis.—State v. Stauber, 207 N. 

W. 409, 190 Wls. 310. 

22 C.J. p 677 note 73. 

15. U.S.—Mlssouri, K. «fe T. R. Co. 
V. Tru.skett, Ind.T., 104 F. 728, 44 

C.C.A. 179, affirmed 22 S.<'t. 943, 
186 U.S. 480, 46 L.Kd. 1259. 

16. Cal.—Converse v. Perguson, 134 
P. 977, 166 Cal. 1. 

22 C.J. p 702 note 59. 

17. Ala.—Mobile Light & R. Co. v. 

R. O. Harris Grocery Co., 88 So. 
55, 17 Ala.App. 659. 

Kan.—Bar,shflold v. Vucklich, 197 P. 
206, 108 Kan. 761. 

Tex.—Hllker v. Agricultural Bond & 
Credit Corporation, Civ.App., 96 

S. W.2d 644, error dlHniiH.sed. 

Utah.—Norman v. Utah Ilotel Co., 

206 P. 65C, 60 Utah 52. 

22 C.J. p 580 noto 88. 

Shlppers who foUowed daily quo- 
tatlons could expres.s opinion re- 
specting market value on cortain 
day.—Carlton v. Adams, Tex.Civ. 
App., 64 S.W.2d 1073, error refused. 

Witness who had ohavge of per¬ 
sonal property for upward of four 
year.s, immediately prior to tnkmg 
by another, who had .seen property 
frequently durlng that time, had 
checked it over a number of times, 
who had knowledge of it.s condition, 
its state of repalr, its usabilily, its 
serviceability, cost of replacements, 
who knew or had informed himself 
of cost of such property, and who 
testided he knew reasonable value 
of property at time and place of 
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Personat knomledge. It has been held that the 
witness must have personal knowledge of the prop- 
ertyji* but there is authority that a witness who is 
familiar with the value of property of the same 
character, although he has never seen the particu- 
lar property in question, is competentA^ 

Qualification by occupation, A person engaged 
in a business which requires a knowledge of the val¬ 
ue of property such as that to be valued is compe- 
tent.20 A dealer in such property is a qualified 
witness.2i Practical men, trained in the business 
to which the inquiry relates, are qualified .22 One 
who has seen the property and has had experience 


in selling similar property is qualified.23 

Discretion of court. The determination of wheth- 
er a witness is suflBciently qualified to testify to the 
value of personalty rests in the discretion of the 
trial court.^^ 

(3) Owner of Personalty 

It l8 generally held that one Is competent to testify to 
the value of personal property which he owns. 

The mere fact of ownership of personal property 
is usually regarded as sufl&cient to qualify one to 
state his estimate of its value,^5 at least in the case 


taldng thereof, was competent and 
qualified, after such facts axe laid 
before Jury, to testify to reaaonable 
value of such property.—Company 
A, First Reffiment, North DaJcota 
National Guard Training School, v. 
Hugrhes, 206 N.W. T22, 63 N.D. 291. 

18. Ga.—^Fowler v. National City 
Bank of Home, 176 S.R 113, 49 Ga. 
App. 435. 

Wls.—State V. Stauber, 207 N.W. 409, 
190 Wls. 310. 

19. Mich.—Tatro v. Baker-Flsk-Hu- 
ffill Co., 184 N.W. 449, 461, 216 
Mich. 623, citing Ckixpus Juxis. 

Ohio.—^Dixon v. Millhorn, 9 N.E.2d 
183, 66 Ohio App. 19'3. 

Tenn.—Wilson v. Bryant, 67 S.W.2d 
133, 167 Tenn. 107. 

22 C.J. p 696 note 46. 

XxLBpectioxL of saxnple 

^14 •nrltsnnr. 


Cal.—^Maris v. H. Crummey, Inc., 204 
P. 259, 65 Cal.App. 573. 

Md.—^Bresnan v. Weaver, 135 A. 684, 
161 Md. 375, 

D^itfcy shetUf was not a compe¬ 
tent witness on the Issue of market 
value of the dry goods in question, 
on showing that he had in the past 
sold at auction two or three stores 
containlng similar dry goods, after 
flrst Inquiring as to the market val¬ 
ue of the property fi*om others, and 
that he had seen dry goods of sim¬ 
ilar character in other stores and 
had purchased certain unidentifled 
articles which were dry goods.—^Mc- 
Govem v. Mlchael, 6 A.2d 709, 62 R. 
I. 485, modified 9 A.2d 274. 

21- Conn.—Ford v. H. W. Bubiske 
Co., 186 A. 660, 106 Conn. 672. 

111.—Johnson v. Niles Invisible Door 
Check Co., 222 Ill.App. 66. 


Mich., 116 F.2d 823, rehearing de- 
nied 118 F.2d 252. 

Colo.—Thomas v. Belme, 80 P.2d 
863, 94 Colo. 429—^Merrick v. More- 
lock, 215 P. 133, 73 Colo. 245. 
Pa—Czerwinski v. National-Ben 

Franklin I^lre Ins. Co. of Pltts- 
burgh, 10 A.2d 40, 138 Pa. Super. 
84—^Altman v. Lande, 84 Pa.Super. 
399. 

R.I.—Bond V. Berson, 146 A. 773, 
60 R.I. 192. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Morris, Civ.App., 241 S.W. 236, af- 
firmed Com.App., 250 S.W. 1017— 
Barly-Foster Co. v. Gottlieb, Clv. 
App., 214 S.W. 620, dismissed for 
want of jurisdlctlon. 

25. Ark.—Missouri Pac, R. Co. v. 
Fowler, 34 S.W.2d 1071, 183 Ark. 
86 . 

Cal.—^Branch v. Bekins Vein & Stor- 

eo on ip n ii g t ne i a 
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of common classes of personal property^® or com- 
modities in general daily use.®'^ The chattels or 
ifitiHc of personal property whose value the owner 
has been held qualified to testify to include airplane 


hangars,28 animals,29 automobiles,*® or other vehi- 
cles;*i beer coolers,®^ bicycles,»* boats.s^ books,*® 
building niaterials,3« a business.s^ canned fruit,s« 


N.D—^Watson v. Nelson, 172 N.W. 
823, 42 N.D. 10'2. 

•V^yo.—Shikany v. Salt Creek Transp. 
Co., 46 P.2d 646. 662, 48 Wyo. 190, 
clting: CoxpUB Juris. 

22 C.J. p 681 note 98. 

Xeasonableuess of testlmony 

When owner of personal property 
testifles in reasonable way as to 
value, testlmony is competent.—^Vuk- 
manovlch v. State Assur. Co. of 
Liverpool, Bngland, 264 P. 933, 82 
Mont. 52. 

Omierslilp of slxnilar property 

Owner Is competent to testify to 
value of chattel where his valua- 
tion is based on ownershlp of slmi- 
lar property, cost of particular prop¬ 
erty, and value of like property 
owned by another.—Hartford F*lre 
Ins. Co. V. Smith, 284 P. 624, 141 
Okl. 90. 

Former owner 

(1) One not an expert may testi¬ 
fy as to value of a horae whlch he 
has owned and knowa well.—^New- 
some V. Loulsville & N. R. Co., 102 
So. 61, 20 Ala.App. 349. 

(2) Former owner was not auali- 
fled to testify as to value of soda 
fountain as of a time subsequent 
to his ownershlp, where he dld not 
know its condition at that time.— 
Bankers' & Shippers’ Ins. Co. of 
New York v. Sharber Grocery Oo., 
Tex.Civ.App., 297 S.W. 474. 

26k Okl.—Chase v. MacDonell, 7 P, 
2d 466, 164 Okl. 166. 

SJ7, Mont.—s-Matoole v. Sullivan, 177 
P. 264, 56 Mont. 363. 

98. Kan.—^Dawson v. Southern Flre 
Ins. Co., 21 P.2d 387, 137 Kan. 691. 
29. DeL—^Liffon v. Brooks, 196 A. 

200, 9 W.W.Harr. 113. 

Idaho.—Beech v. American Surety 
Co. of New York, 61 P.2d 213, 66 
Idaho 159. 

22 C.J. P 681 note 99. 

Owner, as suoh, Is not qualUled 
to testify to value of a dog.—Cam- 
poli V. Brenner, 16 N.T.S.2d 610, re- 
versed on other grounds 25 N.Y.S.2d 
200, 261 App.Div. 901. 

aa Cal.—Berg v. Traeger, 292 P. 
495, 210 Cal. 823. 

Del.—Llgon v. Brooks, 196 A. 200, 
9 W.W.Harr. 113. 

lowa.—Qay v. Shadle, 176 N.W. 635. 
Md.—Balley v. Ford. 136 A- 836, 161 
Md. 664. 

Mich.—^Kavanagh v. St. Paul Flre & 
Marine Ins. Co., 221 N.W. 119, 244 
Mich. 391. 

Mo.—^Hellums v. Randol, 40 S.W.2d 
600, 226 Mo.App. 1092—^Finn v. In- 
demnlty Co. of America, App., 297 


S.W. 175—Grath v. Wllson Motor 
Car Co., App., 263 S.W. 776—Klein 
V. St. LiOuis Motor Car Co., App., 
237 S.W. 848. 

N.J.—^Ackerman v. Somerset Bus 
Co., 174 A. 343, 12 N.J.Misc. 660. 
Ohlo.—Detroit & I. R. Co. v. Voge- 
ley, 163 N.B. 86, 21 Ohlo App. 88. 
Okl.—^Midland Valley R. Co. v. Law- 
hom, 198 P. 686, 81 Okl. 288. 

22 C.J. p 681 note 1—42 C.J. p 1296 
notes 1-6. 

Owner is expert wltness on value 
Colo.—Startzell v. Bowers, 292 P. 
601, 88 Colo. 136. 

A former owner of a motor ve- 
hicle is a competent wltness as to 
its value.—^Paterson v. Chicago, M. 
& St. P. R. Co., 103 N.W. 621, 95 
Minn. 67. 

▼alne of nse 

The owner may testify as to the 
value of the use of an automoblle. 
Ala.—Scott V. Parker, 113 So. 495, 
216 Ala. 321. 

Mont.—^Rasmussen v. O. E. Lee & 
Co., 66 P.2d 119, 104 Mont. 278. 
Svidence of the character of his 
use of the motor vehicle and the 
care taken of it may ordlnanly he 
shown In connection with his testi- 
mony to indicate the weight to be 
glven it.—Bailey v. Ford, 136 A. 835, 
161 Md. 664. 

Vcaue before and after inJury 

(1) The owner may testify as to 
the value of his automoblle before 
and after it was damaged. 

Ga.—^National-Ben Franklln Pire 

Ins. Co. V. Darby, 172 S.E. 74, 48 
Ga.App. 394. 

N.J.—^Ross V. Nevin Bus Lines, 164 
A. 198, 9 N.J.Misc. 412—^Anderson 
V. Electric Laundry Co., 146 A. 
683, 7 N.J.Misc. 667. 

Wash.—Wlcklund v. Allraum, 211 P. 
760, 122 Wash. 646. 

(2) The opinion of the owner of 
an automoblle damaged by collision 
as to the value of the car before and 
after the accident is admissible 
when he States the facts on which 
he bases such opinion.—Poster v. 
Burgin, Tex.Civ.App,, 244 S.W. 244. 

Value at time of purohase 
Court properly permitted buyer to 
testify to value of automoblle at 
time of purchase. 

Minn.—Saunders v. Commercial 

Credit Trust, 266 N.W. 142, 192 
Minn. 272—^Hoffman v. Piper, 233 
N.W. 313, 181 Minn. 603. 

Neb.—Cox V. Greenlease-Lied Mo¬ 
tors, 277 N.W. 819, 134 Neb, 1. 
Owner heid incompetent 

(1) Where, in an action of con- 
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version of a car, plalntiif could not 
describe and did not know the condi¬ 
tion of the car when purchased or 
on date of its converslon and could 
not enumerate new parts purchased, 
repairs made, and costs of either, 
and did not know the cost of a new 
car of like kind, it was error to per- 
mit her to give her opinion of its 
value.—Roy v. Clark, Mont., 216 P. 
232. 

(2) An owner who is not an ex¬ 
pert is not competent to testify that 
his motor vehicle dopreciated in val¬ 
ue merely by reason of having been 
injured, when ali the injuries proved 
have been fully repaired.—Stevens 
V. Adams Express Co., 55 Pa. Super. 
366. 

Xu New Jexsey 

(1) Owner, who was stenographer 
and had owned two other automo- 
biles, was held incompetent to testi¬ 
fy as to market value of her auto- 
mobile before or after accident.— 
Hopper V. Public Service Coordinat- 
ed Transport, 177 A 430, 114 N.J. 
Law 468. 

(2) However, it has been held that 
Ihe nonexpert testlmony of owner of 
automoblle as to value theroof be¬ 
fore collision is admissible in action 
for damages.—Teets v, Hahn, 140 A. 
427, 104 N.J.Law 367, reversing 137 
A. 650, 6 N.J.Misc. 538. 

(3) Owner of automoblle was 
properly permitted to testify as to 
value of car before and after acci¬ 
dent.—^Ross V. Nevin IJus Lines, 154 
A. 198, 0 N.J.Misc. 412—Anderson v. 
Electric Laundry Co., 146 A. 633. 7 
N.J.Misc. 567. 

31. Mass.—Shea v. Hudson. 42 N.E. 
114, 165 Mass. 43. 

22 C.J. p 581 noto 2. 

32. Pa.—Betz V. Hummcl, 13 A. 938, 
10 Pa-Cas. 313. 

33. Tex.—Osbome v. State, Cr., 56 
S.W. 63. 

34. Mass.—Jackson v. Innes, 121 N. 
E. 489, 231 Mass. 558. 

Value of use 

Mass.—Jackson v. Innes, supra. 

35. Cal.—Wlllard v. Valley Oas & 
Fuel Co., 161 P. 286, 171 Cal, 9, 

22 C.J. p 582 note 6. 

36. Del.—Ligon v. Brooks, 196 A. 
200, 9 W.W.Harr. 113. 

N.Y.—Thorn v. Sutherland, 25 Hun 
435. 

37. Tex.—^Burford Oil Co. v, Wad- 
ley, Clv.App., 41 S.W.2d 689, error 
refused. 

38. Ark,—^Kesterson v, Hays, 209 S. 
W. 721, 137 Ark. 692. 



32 C.J.S. 


EVIDENCE 


§ 545 


carvmgs,39 clothing,^® corporate stock,^! crops, ry,^® machinery,^'^ personal belongings,^^ sewing 
whether standing or severed,^^ farm implements,^^ machines,^^ stocks of goods,50 and, likewise, include 
household goods,^^ .household fumiture,45 jewel- 


39. Mich.—Ruppel v. Adrian Mfg. 
Co., 66 N.W. 996, 96 Mich. 456. 

22 C.J. p 582 note 8. 

40. Md.—Bresnan v. Weaver, 135 A. 
584, 151 Md. 375. 

22 C.J. p 582 note 9. 
rnr coat 

Tex.—Dallas Hotel Co. v. Blanch- 
ette, Civ.App., 246 S.W. 1065. 

41. Cal.—Zeli er v. Knapp, 26 P.2d 
704, 135 CaLApp. 122. 

Wliere oxTiieni were famiUar wlth 
stook and affairs of Corporation, 
judge was Justifled in deciding they 
were qualified to give testimony re- 
gardingf market value of stock.— 
Blabon v. Hay, 169 N.E. 268, 269 
Mass. 401. 

Where Btookhoieter glves faots oil 
whlch he hases his opinlon, he is 
competent to firive opinion of value 
of common stock of his company.— 
Ferguson v. Bank of Dawson, 179 
S.E. 236, 50 Ga.App. 604, conformlng 
to answer 177 S.E. 694, 179 Ga. 861. 
Xnvestlgatlon. at time of purchase | 
Where a huyer of corporate shares 
in a business enterprise makes some 
investigation of their value at the 
time of purchase and later flnds that 
the concern has failed, there is a 
sufficient foundation for admitting 
his testimony regardlng the value of 
the shares.—Vrba v. Krall, 176 N.W. 
4, 187 lowa 1221. 

Owner held Inoompetent 

(1) Where there was no showing 
of qualification other than that of 
ownership of stock by vlrtue of pur¬ 
chase.—^Ryan v. Cooper, 206 N.W. 
302, 201 lowa 220. 

(2) Where his only knowledge of 
its value was based on certain ef- 
forts he had made to sell his own 
stock In the same Corporation, and 
he was not a stockbroker, nor did 
he Show any knowledge of market 
quotations, or that the stock had a 
market value.—^Anderson Sav. Bank 
V. Hopkins, 192 N.W. 824, 196 lowa 
655. 

42. Idaho.—^Kellar v. Sproat, 206 P. 
894. 35 Idaho 273. 

22 C.J. p 582 note 10. 

Owner held Inoompetent 

Owner who attempted to testlfy 
as to the value of wheat grown on 
the land, but who did not live in the 
vicinity thiereof, and was wholly un- 
acquainted with the value of the 
land and knew nothing of the grow- 
ing of the wheat, was Incompetent 
to testify to the value thereof.— 
Beck V. Spring, 193 N.W. 111, 110 
Neb. 160, reversed on other grounds 
196 N.W. 176, 110 Neb. 160. 

43. Tex.—McElwvath & Rogers v. 


Alexander, Civ.App., 260 S.W. 
1051. 

22 C.J. p 682 note 11. 

A. farmer who was accustomed to 
automobiles and had owned and ope- 
rated a certain tractor for several 
years, and had more or less experi- 
ence with the operatlon of another 
tractor, was competent to testify to 
the reasonable market value of his 
old tractor and a new one for which 
he gave the old one in part payment 
—^Daugherty v. Advance-Rumely 
Thresher Co., 180 N.W. 277, 190 lowa 
424. 

44. U.S.—National Fire Ins. Co. of 

Hartford, Conn., v. Renier, C.C.A 
Wis., 22 F.2d 671—^Barrett v. Four- 
nial, C.C.A.N.T., 21 P.2d 298— 

Thomas v. National Delivery 
Ass*n. D.C.Pa., 24 F.Supp. 171, 173, 
clting Corpus Jnxis. 

Ky.—^Davis v. Rhodes, 266 S.W. 1091, 
206 Ky. 340. 

Mo.—Taylor v. St. Louis & H. R. 

Co., App., 266 S.W. 499. 

Neb.—Sprague v. Allied Mills, 261 
N.W. 892, 129 Neb. 394. 

N.J.—Lehr v. Satsky, 124 A. 67, 99 
NJ.Law 612. 

Okl.—^Mclver v. Katsiolls, 217 P. 
422, 93 Okl. 49. 

Pa.—Czerwinski v. National-Ben 
Franklln Fire Ins. Co. of Pitts- 
burgh, 10 A.2d 40, 138 Pa.Super. 
84. 

Wyo.—Shikany v. Salt CreekTransp. 
Co., 45 P.2d 646, 652, 48 Wyo. 190, 
clting Corpus Turis. 

Bxpert knowledge not required 

Owner is qualified to testify as to 
his estlmate of value of household 
goods; expert knowledge not being 
required to give opinion as to the 
value of such property.—^Butts v. 
People*s Storage & Transfer Co., Mo. 
App., 272 S.W. 998. 

Orlental mg 

Wyo.—Shikany v. Salt Creek Transp. 
Co., 46 P.2d 646, 662, 48 Wyo. 190, 
citmg Corpus Juris. 

SUverware 

Pa. —^Denney v. Fenton Storage Co., 
188 A. 92, 124 Pa.Super. 81. 

IiL Texas 

(1) In action for destructlon of 
secondhand household goods owner 
was held entitled to testify to value 
of property without predicate hav- 
ing been lald therefor, and without 
ofCering proof to show that property 
had no market value or actual value. 
—^Demerltt v. Bade, Tex.Civ.App., 98 
S.W.2d 219. 

(2) But it has been held that In- 
8ured’s testimony on value of furni- 
ture artlcles immedlately before and 
immediately after fire was errone- 
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ously admitted, where Insured failed 
to qualify on questlon of value.— 
Reliance Ins. Co. v. Bowen, Tex.Civ. 
App., 54 S.W.2d 697. 

(3) Insured was held qualified to 
give testimony as to value of her 
household goods damaged or de- 
stroyed by fire, under the circum- 
stances.—^American Equitable Assur. 
Co. of New York v. Martin, Tex.Civ. 
App., 33 S.W.2d 287, error dismissed. 

(4) Insured may testify to the 
value of her household goods where 
she has shown that during many 
years as a housewife she had deal- 
ings in furniture and was acquaint- 
ed with the reasonable value of fur¬ 
niture of the same character as 
hers.—^Fidelity & Guaranty Fire 
Corporation v. Ormand, Tex.Civ. 
App., 62 S.W.2d 675, error dismissed. 

(6) Owner testifying that she 
knew value of household goods dam¬ 
aged could give her opinion of val¬ 
ue.—City of Wichita Falis v. Maul- 
din, Tex.Civ.App., 23 S.W.2d 771, 
affirmed, Com.App., 89 S.W.2d 869. 

45. Mich.—^Langland v. Kraemer, 
202 N.W. 1007, 230 Mich. 449. 

22 C.J. p 582 note 12. 

4«. Ala.— "F. W. Blomberg & Co. v. 

Norton, 93 So. 837, 208 Ala. 117. 
Owner hdd incompetent 
Where, In an action of detlnue for 
a ring, plaintiff stated that he had 
no knowledge of its value, his opin¬ 
ion as to the value was inadmissible, 
although a jeweler had told him 
what the quality and value were.— 
Sykes v. Wood, 91 So. 320, 206 Ala. 
534. 

47. Del.—^Llgon v. Brooks, 196 A. 
200, 9 W.W.Harr. 113. 

22 C.J. p 682 note 13. 

48. U.S.—National Fire Ins. Co. of 

Hartford, Conn. v. Renier, C.C.A. 
Wis., 22 P.2d 671—^Barrett v. Four- 
nial, C.C.A.N.T., 21 F.2d 298— 

Thomas v. National Delivery Ass*n, 
D.C.Pa., 24 F.Supp. 171, 173, citing 
Corpus Jnxis. 

Del.—Ligon v. Brooks, 196 A. 200, 
9 W.W.Harr. 113. 

Md.—^Bresnan v. Weaver, 135 A. 684, 
161 Md. 376. 

Wyo.—Shikany v. Salt Creek Transp. 
Co., 46 P.2d 646, 662, 48 Wyo. 
190, citing Corpus Juris. 

49. Colo.—Sandberg v. Borstadt, 109 
P. 419, 48 Colo. 96. 

50. Neb.—Gilbert v. Rothe, 184 N. 
W. 119, 106 Neb. 649. 

22 C.J. p 582 note 15. 

Owner not competent 

Owner was not qualified to testify 
as to the market value of the insured 
stock of merchandise, where he had 
no knowledge conceming the mer- 
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telegraph poles,and wine.®^ 

The competency of the owner is not affected by 
the fact that his knowledg^e is recently acquired,®® 
and is based in part on the resuit of inquiries made 
of experts and others.®^ It may, however, happen 
that the owner of property is ignorant of the value 
thereof and in such case he is incompetent.®® 

An owner cannot be allowed to state a special 
value which the property has to him,®® or the 
amount at which he valued the property, as distin- 
guished from its real value.®^ 

f. Seorvices 

(1) In general 


32 C.J.S. 

(2) Qualifications of witness as to value 
of Services generally 

(3) Person performing the Services 

(1) In General 
The value of Services may be proved by the estimate, 
conclusion, or opinion of a qualifled witness. 

The value of Services may be proved by the esti- 
mate, conclusion, or opinion of a qualified witness,®® 
unless the Services are of such character that such 
testimony will not aid the jury.®® The Services, the 
value of which such evidence is admissible to prove, 
include advertising;®® agricultural,®! as Services of 
a farmer;®2 agency;®® brokerage,®^ as selling®® or 
leasing®® property or procuring a loan;®*^ building 
or constructionand, likewise, according to the 


diandlse which. another had pur- 
chased In Job lots and from which 
sales had been made by such other, 
—^Foot v. Yorkshire Fire Ina. Co., 286 
N.W. 400, 205 Minn. 478. 

51- Minn.—^Itasca Cedar & Tle Co. 
V. McKinley, 144 N.W. 768, 1136, 
124 Minn. 183. 

52. Mo.—State ex rei. and to Use of 
Higrsrins v. Stanton, 296 S.W. 190, 
220 Mo.App. 919. 

53. N.T.—^Merrill v. Grmnell, 30 N. 
Y. 694. 

54 . N.Y.—Merrill v. Grinnell, 30 N. 
Y. 694. 

Wls.—Whitlng V. Mississippi Valley 
Mfgr. Mut. Ins. Co., 45 N.W. 672, 
76 Wis. 692. 

55. Ala.—Sykes v. Wood, 91 So, 320, 
206 Ala. 534. 

Minn.—^Foot v. Yorkshire Pire Ins. 

Co., 286 N.W. 400, 206 Minn. 478. 
22 C.J. p 582 note 20. 

66. Wyo.—Shikany v. Salt Creek 
Transp. Co., 46 P.2d 646, 651, 48 
Wyo. 190, citingr Coipus Juris. 

22 C.J. p 682 note 21. 

57. Utah.—Gleason v, San Pedro, L. 
A. & S. L. R. Co., 164 P. 484, 49 
Utah 406, 409. 

22 C.J- P 682 note 22. 

58. Ga.—Western & A. R. R. v. 
Townsend, 135 S.E. 439, 36 Ga.App. 
70. 

Ky.—Clark v. Hale, 273 S.W. 89, 209 
Ky. 496. 

N.J.—Smith V. Paine, 130 A. 371, 3 
N.J.Misc. 990. 

N.Y.—Winch V. Warner, 174 N.Y.S. 

819, 186 App.Div. 710. 

Pa.—Winters v. Schmitz, 36 Pa. Su¬ 
per. 496. 

Wash.—^Le Doux v. Seattle North 
Pac. Shipbuilding Co., 196 P. 1006, 
114 Wash. 682. 

22 C.J. P 676 note 43. 

Bule as to geueral statemeut of dasn- 

affSB 

The nile which precludes a wit¬ 
ness in an aotion for death from 
provlns the amount ol damagres by 


a mere general statement does not 
exclude testimony as to the annual 
value of decedenfs Services, where 
the witness, who was subject to 
cross-examlnation, went into details 
as to the facts on which his opinion 
was based.—^Williams v. McCranie, 
109 S.B. 699, 27 Ga.App. 693- 
Where there Is ezpress oontraot as 
to fees, opinion evidence as to value 
of the Services is of course Inadmls- 
sible.—Matter of D’Adamo, 157 N.Y. 
S. 374, 94 Misc. 1. 

59. N.C.—Rice v. Norfolk Southern 
H Co., 82 S.B. 1034, 167 N.C. 1. 

22 O.J. p 693 note 27 [c], p 699 note 
17 [a]. 

Services of ohild 

In an action for wrongful death, it 
is error to permit plaintifC, the par¬ 
ent of deceased, to give his opinion 
as to the value of his child*s Services 
to him and his family, that being a 
question for the Jury on the evidence. 
—Cincinnati Tract. Co. v. Stcphens, 
79 N.E. 236, 75 Ohio St. 171—22 C. 
J. p 699 note 17 [a]. 

60. Ohio.—Brookins v. National Re- 
flning Co., 160 N.E. 97, 26 Ohio 
App. 546. 

61. Tex.—Chlcago, R. I. & G. Ry. Co. 
V. Hanna, Civ.App., 273 S.W. 280. 

22 C.J. p 699 note 11. 

Farm workers 

(1) Parmer, who employs labor 
eight months of year, and whose In¬ 
formation as to wages during other 
four months is given him by others, 
may testify to common rate of pay 
for those months.—^Vigllotti v. Cam¬ 
pano, 133 A. 679, 104 Conn. 464. 

(2) Testimony of farmer employers 
of labor and farm laborers as to val¬ 
ue of farm labor in vicinity is ad¬ 
missible.—^McCarthy v. Paris, 267 P. 
232, 46 Idaho 166. 

68. Md.—^Provident Trust Co. of 
Philadelphia v. Massey, 125 A. 831, 
146 Md. 34. 

22 C.J. p 698 note 29. 

63. Mo.—^Beebe v. Columbia Axle 
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Co., 117 S.W.2d 624, 233 Mo.App. 

212 . 

2 C.J. p 961 notes 64, 56. 

64. Md.—Reinhart v. Cunningham, 
157 A. 896, 162 Md. 698. 

Mass.—^Walker v. RussclI, 134 N.E. 

388, 240 Mass. 386. 

22 C.J. p 699 note 12, 

Broker, who had been in the real 
estate business for over twelve years 
and in the business of selling and 
buylng wood lota, was qualitled to 
testify what a fair and rcasonable 
commission for selling wood lots 
would be.—^Walker v. Ruasell, supra. 

65. Tex.—Page v. Bstea, Civ.App., 
143 S.W.2d 292, error dlsmissed, 
judgment correct. 

22 C.J. p 699 note 13. 

66- Tex.—Floore v. Burghcr, Clv. 

App., 128 S.W. 1152. 

67. N.Y.—Boyd v. Vale. 82 N.Y.S. 
932, 84 App.Div, 414. 

22 C.J. p 690 note 15. 

68- Mo.—Nelson v. Maaaman Const. 
Co., 01 S.W.2d 623, 231 Mo.App. 
1, certiorari denied Maa.sman Const. 
Co. V. Nelson, 57 S.Ct. 32. 290 U.S. 
669, 81 L.Ed. 419, rehearing denied 
57 S.Ct. 114, 290 U.S. 621, 81 L.Ed. 
457. 

Pa.—Rieseck v. Costa, 157 A. 803, 103 
Pa.Super. 61. 

23 C.J, p 699 note 16. 

Cleaxdug aud removiug hiick 

Ark.—St. Paul Pire & Marino Ins. 
Co. V. Green, 29 S.W.2d 304, 181 
Ark. 1096. 

Xieveliug laxid 

In an action on a quantum meruit 
for Work done in leveling oertain 
land, it was proper to prove reason- 
able value of the labor porformed 
by opinions of qualifled experts.— 
Laiblin v. San Joaquin Agr. Corpora¬ 
tion, 213 P. 529. 60 Cal.App, 616. 

Cost of excavatiou 
Witnesses, by belng pcrmltted to 
glve opinion as experts rospecting 
reasonable value of making certaln 
excavations, did not usurp functlons 
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decisions, include designing;®^ domestic,'^® as board 
and care,71 housekeeping,72 nursing,73 or act- 
ing as coinpanion;74 entertainment,75 as an actor,76 


or magician;77 hospital;76 installing a puinp;7^ 
janitor manual,*! as of a carpenter,®^ or worker 
in a livery stable manufacturing ;64 mercantile,®® 


of Jury.—^Porter Const. Co. v. Berry, i 
298 P. 179, 136 Or. 80. 

69. N.T.—Phoenix Auto & Raincoat 
Co. V. Joseph, 203 N.T.S. 79, 122 
Misc. 465. 

70. Minn.—Olstad v. Fahse, 282 N. 
W. 694, 204 Minn. 118. 

22 C.J. p 593 note 30, p 594 note 32, 
p 699 note 17. 

Housewives are qualifled to testi- 
fy 8LS to value of housework.—^In re 
Anderson*s Estate, 239 K.W. 602, 184 
Minn. 648. 

KTUhaiid 

A hushand was qualifled to ezpress 
an oplnion as to the value of his 
wife's household Services.—^Murphey 

V. Blankens'iiip, Tex.Clv.App., 120 S. 

W. 2d 309—22 C.J. p 593 note 30 [a]. 

71. Mich.—In re Moon’s Estate, 188 
N.W. 457, 219 Mich. 104. 

22 C.J. p 699 note 18. 

AdxnlsBlhUity quastloned 

*Tt is extremely doubtful If the 
value of board and lodgrlng is a 
proper subject for expert testlmony.” 
—Entzmlnger v. Seigler, 195 S.B. 
244, 247, 186 S.C. 194. 

Knowledgre assmned 
In overruling- an objection that a 
witness to the value of board and 
lodsring had not been qualifled, the 
court said: "We think it may be 
assumed that persons by thelr cozn- 
mon experience and observation sr&ln 
some knowledge of the value here 
in question; such knowledgre does not 
depend upon professional skill or ex¬ 
perience as a boardingr house keeper.** 
—Moore v. Robinson, 108 So. 233, 234, 
214 Ala. 412. 

FhysiolaxL 

That witness was physlcian did not 
qualify or dlsqualify hlm from tes- 
tifylng’ as expert on reasonable value 
of care and lodgrlng.—^Penton v. As- 
kew, 165 N.E. 301, 119 Ohio St. 603. 
Gaxe of negrro 

(1) A witness was competent to 
testify as to value of board and 
lodglug allegedly received by plain- 
tifC, where witness testifled that 
she had experience with people of 
plaintiff's race, especially in neigh- 
borhood in which plalntifC llved, and 
that witness paid board herself and 
had knowledge of what people 
charged for board.—^Entzmlnger v. 
Seigler, 195 S.E. 244, 186 S.C. 194. 

(2) In actlon to recover amount to 
which grantor was entltled under 
deed requiring grantee, as part of 
consideratlon, to care for grantor, 
who was an old negro woman, for 
balance of her life, persons operat- 
ing boarding houses for whltes were 
incompetent to testify conceming 


cost of such care.—Quarles v. Quar- 
les, Ija.App., 179 So. 512. 

72. Mo.—Schwanenfeldt v. Metropol¬ 
itan St. R. Co., 174 S.W. 143, 187 

Mo.App. 588. 

22 C.J. p 594 note 33. 

Chamhenuald not competent 

A witness, who had been a cham- 
bermaid for a quarter of a century 
and a housewife and farm hand on 
farm ever since, did not have such 
experience as would qualify her to 
give an expert oplnion as to value 
of Services rendered in fumishlng 
board, dolng wsLshing, and fumishlng 
other Service for an elderly man.— 
Westerfeld v. Reed, Tex.Civ.App., 
107 S.W.2d 640. 

73. lowa-— Ibo. re Dvorak's Estate, 

236 N.W. 66, 213 lowa 250. 

Mo.—Wandling v. Broaddus, 10 S.W. 

2d 651. 

22 C.J. p 594 notes 84, 35, p 699 note 

20 . I 

QnalllLoatlons reqnlred 

(1) Pacts in respect to Services 
and for support of one who had 
to be waited on much like an in- 
valld and knowledge of value there- 
of are such as come within general 
experience and observation of all 
sensible persons, and witness need 
not be skilled or expert to give tes- 
timony in regard thereto.—^Plrst Nat. 
Bank v. Owen, 171 So. 4, 177 Miss. 
339. 

(2) Persons who from their situa- 
tion, occupation, and experience have 
some Idea as to the fair and reason¬ 
able value of Services rendered in 
nursing and caring for a man who 
was old and feeble may testify there¬ 
to, although they are not shown to be 
thoroughly acquainted with the usual 
prices regularly charged therefor in 
that community.—Shrum v. Brlll, Mo. 
App., 230 S.W. 367. 

(3) The testimony of witnesses 
with only the common experience 
derived from a familiarity with liv- 
ing condltions, and observation of 
Services of the character alleged to 
have been performed for an intes- 
state, was competent as to the value 
of these Services in the community 
in which the witnesses lived.—^Ban- 
dreth v. Morris, 200 S.E. 378, 214 N. 
C. 619. 

(4) Woman who had taken care 
of father-in-law as nurse for speci- 
fled compensation was not qualifled 
to testify as expert to value of sim- 
ilar Services performed by claimant 
for deceased.—In re Myers* Estate, 
157 A. 916, 103 Pa.Super, 249. 
Fraotloal nTirse 

In daughtei^s action for Services 
rendered deceased, includlng nurs- 
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ing, testimony of practical nurse, 
whose experience was confined to an- 
other county, as to value of such 
Services was properly excluded.— 
Love V. Richardson, Mo.App., 61 S. 
W.2d 220. 

OomparisosL with bexLedts reoelved 
In clalm against estate by niece 
who had lived with aged couple since 
birth for Services since attaining 
her majority, question calling for 
comparison of benefits received be- 
fore attaining majority with value 
of Services rendered thereafter, was 
properly refused, as calling for ex¬ 
pert opinlon wlthout proper quallfl- 
cation of witness, even if subject 
of expert testimony, and because 
comparison of such kind was not per- 
missible to witness, as it could be 
answered wlthout disclosing basis 
of his opinion or value which he 
put on either factor of comparison.— 
Spicer v. Spicer's Adm’r, 202 N.W. 
604, 201 lowa 99. 

74. Mich.—^Lathrop v. Sinclair, 68 N. 

W. 248, 110 Mich. 829. 

Jury oompetent 

Care and companlonship rendered 
to aged person are Services whose 
value is matter of common knowl¬ 
edge which jury were competent to 
determine.—^Mussinon*s Adm*r v. 
Herrin, 67 S.W.2d 710, 252 Ky. 496. 
75- Cal.—^Meyers v. Nolan, 63 P.2d 
1216, 18 Cal.App.2d 319. 

Pa.—^McCullough v. Holland Furnace 
Co., 141 A 631, 293 Pa. 45. 

76. Cal.—^Meyers v. Nolan, 63 P.2d 
1216, 18 Cal.App.2d 319. 

77. Pa.—^McCullough v. Holland 

Furnace Co., 141 A 631, 293 Pa. 
45. 

78. Ind.—Walter v. Penee, 12 N.E.2d 
367, 104 Ind.App. 632. 

79». Cal.—^Krogh Mfg. Co. v. Church- 
111, 191 P. 74, 47 CaLApp. 785. 

80. Wash.—^Wilkins v. Knox, 253 P. 
797, 142 Wash. 671. 

81. N.J.—Maisto v. Maisto, 8 A.2d 
810, 123 N.J.Law 401, afflrmed 12 • 

. A2d 890, 124 N.J.Eq. 666. 

82. Pa.—Worden v. Connell, 46 A 
298, 196 Pa. 281. 

22 C.J. p 694 note 37. 

83. Vt.—Stone v. Tupper, 5 A 887^ 
68 Vt 409. 

84. Ga.—^Eagle & Phoenix Mfg. Co. 
V. Browne, 58 Ga. 240, 245. 

22 C.J. p 694 note 39. 

85. N.T.—Windmuller v. New York 
Cent. R. Co., 297 N.T.S. 250, 261 
App.Div. 902. 

Pa.—^Apfelbaum v. Markley, 3 A2d 
975, 134 Pa.Super. 392. 

22 C.J. p 699 note 21. 



§ 545 


lEVIBENGE 


32 C.J.S. 


as bookkeepi!ig,8® selling goodsfi’^ or preparing pat¬ 
ent medicine;^® notary;®® professional,®® as of an 
accountant,®! architect,®^ attorney,®® engineer,®^ 
physician,®® nurse,®® or tax expert;®*^ repairing a 
ship;9® sewing and dressmaking;®® and transpor- 
tation.i 


(2) Qualifications of Witness as to Value of 
Services G^nerally 

A wftness who has observed the Services and has 
sufficient familiarity with Services of that nature to form 
a reasonable inference as to value is quallfled. 

A qualified person may testi fy as to the value of 
Services;® an unqualified witness may not.® The 


86. Mass.—Shattuck v. Traln, 116 
Mass. 296. 

22 C.J. p 694 note 41. 

87. Ind.—Jenney Electric Co. v. 
Branham, 41 N.E. 448, 145 Ind. 
314, 33 L.HA. 395. 

22 C.J. p 694 note 42. 

88. Nev.—^Alt v. California Fig Syr- 
up Co., 7 P. 174, 19 Nev. 118. 

88. Mo.—State ex rei. Johnson v. 
Weinberg, App., 16f S.W.2d 134. 

90. Cal.—^Meyers v. Nolan, 63 P. 
2d 1216, 18 Cal.App.2d 319. 

22 C.J. p 699 note 23. 

91. N.T.—Klpp V. Scott, 16 N.Y.S. 
948. 

22 C.J. p 694 note 41 [b]. 

92. Wis.—^Brust v. First Nat. Bank, 
198 N.W. 749, 184 Wis. 15. 

22 C.J. p 699 note 24. 

93. U.S.—^Kline v. Blackwell, C.C.A. 
Pia., 63 F.2d 897, certiorari denled 
54 S.Ct. 64, 290 U.S. 636, 78 L.Ed. 
563. 

Ark.—^^tna Life Ins. Co. v. Heiden, 
42 S.W.2d 392. 184 Ark. 291. 

Cal.—Libby v. Klpp, 262 P. 68, 87 
Cal.App. 638. 

lowa.—In re Chesmore’s Estate, 189 
N.W. 770, 194 lowa 300. 

Mich.—Behr v, Baker, 238 N.W. 473, 
265 Mich. 607. 

Mlss.—Moss V. Misslssippi Live 
Stock Sanltary Board, 122 So. 776, 
164 Miss. 766, followed in Gray v. 
Mlssissippi Live Stock Sanitary 
Board, 122 So. 783, and Tumage 
v. Misslssippi Live Stock Sanitary 
Board, 122 So. 783, and Adams v. 
Misslssippi Live Stock Sanitary 
Board, 126 So. 204. 

N.T.—Blackwell v. Finlay, 187 N.Y. 
S. 880, 196 App.Dlv. 436, modified 
on other grounds 135 N.E. 600, 233 
N.Y. 361. 

• Tex.—Hodges v. Hodges, Civ.App., 
111 S.W.2d 779. 

22 C.J. p 694 note 45, p 699 note 26. 
Qualiflcatlons required see infra sub¬ 
di Vision f (2) of this sectlon. 
Ezpert testimony Is not neoessaxy 
where the other evidence in the case 
is sufficient to form a basis for de- 
terminlng the value of the Services. 
Cal.—^Mitchell v. Towne, 87 P.2d 908, 
31 Cal.App.2d 259. 

Ky.—^Noftzger v. Moffett, 65 P. 670, 
63 Kan. 354. 

94. U.S.—Page Steel & Wlre Co. v, 
Blalr Bnglneerlng Co., C.C.A.N.J., 
'22 F.2d 408, certiorari denled 48 S. 
C?t 808, 276 U.S. 628, 72 L.Bd. 787. 


Neb.—McDonald v. Dodge County, 
60 N.W. 366, 41 Neb. 905. 

22 C.J. p 594 note 49. 

Xrawyer with some experlence in 
development of property and flnanc- 
ing proposltlons, Includlng patents, 
was not competent to express an 
opinion as to the value of Services 
rendered by a mechanical engineer 
in passing on the value of patents 
for a mechanical device and in con- 
ducting and making reports of tests 
of the machine.—^Fast v. Austin, 107 
A. 640, 135 Md. 1. 

95- N.Y.—Sweeney v. feanham, 191 
N.Y.S. 186. 

Wash.—Terrlll v. Potheringham, 173 
P. 748, 103 Wash. 34. 

22 C.J. p 699 note 27. 

Qualifications requlred see infra sub- 
division f (2) of this section. 
Coxninon knowledge 
Common knowledge indlcates that 
doctor*s charge of six dollars for 
two visits is reasonable, and expcrt 
testimony on the point is unneces- 
sary.—Brltllng Cafeteria Co. v, 
Shotts, 173 So. 61, 283 Ala. 590. 

I 96, Colo,—Craig v. Tot e ve, 110 P, 
2d 1117. 

22 C.J. p 699 note 20. 

Physlcian acquainted with the du- 
ties of nurses and accustomed to 
hire them is a competent witness 
as to the value of thelr Services.— 
Beringer v. Dubuque St. R. Co., 91 
N.W, 931, 118 lowa 135—22 C.J. p 
699 note 20 [a], 

irurse may state an opinion as to 
the value of such ser/lces.—Craig 
V, Toteve, Colo., 110 P.2d 1117— ‘22 
C.J. p 699 note 20 [b]. 

97. Wash,—MlUer v. Puget Sound 
Bridge & Dredging Co., 250 P. 64, 
140 Wash. 663. 

98. U.S.—^Southern Shlpyard Corpo¬ 
ration V. The Tugboat Summitt, 
C.C.A.Va., 294 P, 284. 

99. Mo.—Schwartz v. Mercantile 
Trust Co„ App., 279 S.W. 263. 

1. Md.—^Public Service Commn. of 
Maryland v. Baltimore & Ohio B. 
Co., 90 A. 119, 122 Md. 893. 

22 C.J. p 594 note 50, p 699 note 22. 

2. Cal.—^Kurokawa v. Saroyan, 273 
P. 613, 96 CaLApp. 772. 

Colo.—Stevens v. Walton, 68 P. 834, 
17 Colo.App. 440. 

Ga.—Western & A. R. R. v. Town- 
send, 186 S.B. 439, 36 Ga.App. 70. 
lowa.—^Rudd V. Dewey, 96 N.W. 978, 
121 lowa 454. 


Minn.—Keough v. St. Paul Milk Co., 
285 N.W. 809, 205 Minn. 96. 

N.Y.—Jenny v. Lacy, 60 N.Y.S. 1033, 
45 App.Div. 630. 

22 C.J. p 693 note 27, p 699 note 9. 
Cross-examination as to quallflca- 
tlons see infra § 660. 

Claim agalnst estate of decedent 
Although it is an elementary nile 
of Public policy that evidence to 
establish a claim against the estate 
of decedent should be ciear, certam, 
and satisfactory, this nile does not 
render objectionable opinion evidence 
as to the value of Services rendered 
by clalmant to decedent, since In the 
very nature of such claim the only 
evidence available to corroborate or 
rebut plaintifr's testimony concem- 
ing the value of such Services must 
conslst of the opinlons of persona 
quallfled to tesllfy as to thelr value. 
—Pranklin v. Northup, 215 P. 494, 
107 Or. 537. 

Valne of inf oxxoation 
Expert witness familiar with all 
kinds of Services rendered in mak¬ 
ing collections, and compensation 
paid for such Services where based 
on recovery made, is competent to 
answer hypothetical quostions as to 
value of plalntifTs Information to 
bank concerning overpayment of de¬ 
positor,—Stewart v. Fourth Nat 
Bank, 39 P.2d 21^ 141 Kan. 175. 

QuaUfied witnesses 

(1) In an actlon for breach of 
agreement to convey land in retum 
for Services rendered by plaintilt, 
who became a membcr of defend- 
anVs household when a boy, a nolgh- 
boring farmer was qualified to give 
an opinion of the value of Services 
of a young person of plaintiiTs age 
and capacity on a farm.—Matteson 
V. Blaisdell, 182 N.W. 442, 148 Minn. 
352. 

(2) Testimony of one familiar 
with Work, in which employee seek- 
Ing compensation was injured, that 
Work of such nature could not ex- 
ist for as much as one year in one 
county and as to wages paid for 
such Work, was admisslble.—Pidelity 
& Casualty Co. of New York v. 
Branton, Tex.Civ.App,, 70 S.W.2d 
780, error dismissed, 

8. Ala.—Duggar v, Pitts, 89 So. 905, 
145 Ala. 368, 8 AnmCas. 148—Ba¬ 
ker V. Oreen, 84 So. 646, 17 Ala. 
App. 290. 

Ky.—Daniel v, Bullitt County, 74 S. 
W. 1057. 115 Ky- 741, 25 Ky-L. 159. 
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qualifications of particular witnesses to testify as 
to the value of particular Services are considered 
supra subdivision f (1) of this section. 

The witness need not be an expert in the striet 
sense of the term;^ nor need he be familiar with 
the value of such Services in more than a general 
way,® However, the witness must be better 
equipped to determine the value of the Services than 
the jury or men in general a witness not pos- 
sessed of special skill, training, or knowledge, is not 

competent. 7 

A witness who has observed the rendition of the 


Services^ and has a sufficient familiarity with Serv¬ 
ices of that nature to form a reasonable inference 
as to value^ is qualified. 

Persons engaged in performing Services of the 
same character as those to be valued are generally 
held competent.^^ A witness who has knowledge of 
the business in which the Services have been ren- 
dered, and of their value, may give his opinion as 
to the value of the services.i^ 

Attorney^s Services. An attorney is competent to 
testify as to the value of the Services rendered by 
another attorney,particularly where he has had 


Md.—Parker v. Tilgrhman V. Mor-' 
gan, Inc., 183 A. 224, 170 ‘Md. 7— 
Owlngs V. DayhofC, 161 A 240. 159 
Md. 403—^Washington, B. & A. 
Blectrlc H. Co. v. Moss, 100 A. 86, 
1'30 Md. 198. 

Mass.—W. H. Ballard Co. v. Lipp, 
192 N.E. 492, 288 Mass. 163—^Bea- 
man v. Gerrlsh. 126 N.B. 352, 235 
Mass. 79. 

Mich.—Gloeser v. Moore, 278 N.W. 
781, 284 Mich. 106. 

imatLalllled witnesses j 

(1) That witness and associate 
had spent a mlllion and a half | 
dollars in business section dld not 
qualify witness as expert on value 
of Services in constructing subdivi¬ 
sion in residentlal section.—Schwarz 
V. Lou-Ala Inv. Co., 127 So. 786, 23 
Ala.App. 498. 

(2) In an action to recover for 
plalntiff’s Services in taking care of 
decedent, plaintlff's husband, who 
had given only general testimony as 
to the nature of the Services ren¬ 
dered, and had testifled to a knowl¬ 
edge of the amounts paid for Serv¬ 
ices in taking complete care of the 
person, was not qualified to state 
his opinion as to the lump sum val¬ 
ue of plaintiffs Services, there being 
no contentlon that she took sole care 
of decedent. — Smith v. Burhyte, 189 
N.Y.S. 728, 197 App.Div. 725. 

4. Ky.—Mussinon*s Adm’r v. Her- 
rin, 67 S.W.2d 710, 252 Ky. 496. 

Mo.—^Weisenborn v. Rutledge, 121 S. 

W.2d 309, 233 Mo.App. 464. 
pa.—McCullough v. Holland Furnace 
Co., 141 A. 631, 293 P'a. 46. 

5. Pa.~McCullough v. Holland Fur¬ 
nace Co., 141 A. 631, 632, 293 Pa. 
45, citing Coxpns Juris. 

22 C.J. p 698 note 8. 

6. Tex.—^Westerfeld v. Reed, Civ. 
App., 107 S.W.2d 640. 

7. Pa.—McCullough v. Holland Fur¬ 
nace Co., 141 A 631, 29'3 Pa. 46. 

22 C.J. P 700 note 38. 

8. Cal.—Warder v. Hutchison, 231 
P. 563, 69 Cal.App. 291. 

Idaho.—McCarthy v. Paris, 267 P. 
^32, 283, 46 Idaho 166, quoting 
Corpus Jnxls^ 

32C.J.S.-21 


Ind.—Masters v. Stewart, 198 N.E. 

800, 101 Ind.App. 243. 

Minn.—Olstad v. Fahse, 282 N.W. 
694, 204 Minn. 118. 

Pa.—Baxter v. Phfladelphia & R. Ry. 
Co., 107 A. 881, 264 Pa. 467, 9 AL. 

R. 604. 

Wash.—Miller v. Puget Sound Bridge 
& Dredging Co., 250 P. 64, 66, 140 
Wash. 663, quoting Corpus Juris. 
23 C.J. p 693 note 26. 

9. Idaho.—McCarthy v. Paris, 267 
P. 232, 233, 46 Idaho 165, quoting 
Corpus Juris. 

Pa.—McCullough v. Holland Furnace 
Co., 141 A. 631, 293 Pa. 45. 

Vt.—^Enos V. Owens Slate Co., 160 A 
186, 104 Vt. 329. 

Tex.—^Page v. Estes, Civ.App., 142 

S. W.2d 292, error dismissed, judg- 
ment correct. 

Wash.—Miller v. Puget Sound Bridge 
& Dredging Co., 260 P. 64, 65, 140 
Wash. 663, quoting Corpus Juris- 
22 C.J. p 693 note 26. 

10. Ark.—Cypress Dralnage Dist. 
of Perry and Conway Counties v. 
Blair, 245 S.W, 310, 166 Ark. 130. 
Author is a competent witness as 

to the value of a literary produc- 
tion.—^Babcock v. Raymond, 2 Hilt., 
N.T., 61. 

11. N.D.—^Bryan v. Northwest Bev- 1 
erages, 286 N.W. 689, 69 N.D. 274, 
123 A.D.R. 717. 

12. Aa.—^Fuller v. Stevens, 39 So. 
623. 

Ark.—.ffltna Life Ins. Co. v. Heiden, 
42 S.W.2d 39'2, 184 Ark. 291. 
Colo.—Wilson v. Union Distilling 
Co., 16 Colo.App. 429. 

111 .—Lee V. Lomax, 76 N.B. 377, 219 
111. 218—Jevne v. Osgood, 67 111. 
340. 

Ind.—Covey v. Camphell, 52 Ind. 167. 
lowa.—Klass v. lowa Mut. Liability 
Ins. Co., 230 N.W. 314, 210 lowa 
78—Graham v. Dlllon, 121 N.W. 
47, 144 lowa 82. 

—Ottawa University v. Park- 
inson, 14 Kan. 169—Anthony v. 
Stinson, 4 Kan. 211. 

Ky.—^Maynard v. Maynard’s Adm’r, 
i 64 S.W.2d 667. 251 Ky. 246. 91 A 
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L.R. 697—Daly v. Power. 33 S.W. 
2d 305, 236 Ky. 426. 

La.—Hunt V. Hili, 70 So. 622, 138 
La. 583. 

Md.—^Wingert v. Bowle, 128 A 274, 
147 Md. 610—Friedenwald v. 

Burke, 91 A 461, 123 Md. 611. 
Mich.—Chamberlain v. Rodgers, 79 
Mich. 219—Turnbull v. Richard- 
son, 69 Mich. 400. 

Miss.—Johnson v. Howard, 141 So. 
673, 167 Miss. 476—^Humphreys 
County V. Cashin, 90 So. 888, 128 
Miss. 236—^New Orleans, J. & G. 
N. R. Co. V.. Allbrltton, 38 Miss. 
242. 

Mo.—Brown v. Huffard, 69 Mo. 305 
—State V. Flarsheim, 119 S.W. 17, 
137 Mo.App. 1. 

N.J.—^De Lear v. Wolansky, 164 A 
425, 9 N.J.Misc. 466. 

N.T.—Harnett v. Garvey, 66 N.Y. 641 
—Gall V. Gall, 60 N.Y.S. 663. 27 
App.Div. 173—Bramble v. Hunt, 68 
Hun 204—Jackson v. New York 
Cent. R. Co., 2 Thorups. & C. 65‘3 
—Clussman v. Merkel, 3 Bosw. 
402—In re DAdamo, 94 Misc, 1, 
167 N.Y.S. 374. 

Okl.—In re Pitman's Guardianship, 
250 P. 1016, 120 Okl. 199. 

Pa.—Goldbacher v. Cooley, 6 Pa. 
Dist. & Co. 34. 

S.D.—^Frye v. Ferguson, 6 S.D. 392» 
■V^ash.—^Isham v. Parker, 29 P. 836, 
3 Wash. 765, 771. 

22 CJ. p. 656 notes 91, 92, p 700 note 
29—6 C.J. p 76'2 note 16. 

Oue who had heeu iiiastex iu ohaiL- 
oery of the court was competent to 
Judge from the knowledge so ob- 
tained what would be the usual and 
customary solicitor*s fees in that 
county for the work indicated by 
the files.—^Farmer v. Fowler, 123 N. 
B. 550, 288 111. 494. 

That attorney Is Interested in the 
litigation does not render him in- 
competent.—^Baker v. Hall-Dodds 
Co., 276 N.W. 618, 282 Mich. 463. 

Services must he legal Services 

as distingruished from mere business 
transactions.—Warder v. Seltz, 67 
S.W. 637, 167 Mo. 140—6 C.J. p 763 
note 22. 
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experience in the same type o£ practice;!® but an 
attomey is competent even though he has not had 
such experience,^* or although he is not engaged in 
active practice.^® Generally, an attomey is not a 
competent witness as to the value of legal Services 
rendered in another locality,^® in the absence of 

special circumstances,!^ or special knowledge as to 
the value of legal Services in such locality.^^ 

An attomey who has no personal knowledge of 
the legal Services rendered may testify to their val¬ 
ue in response to a hypothetical question.^® 

According to some authorities, only an attomey is 
competent to testify to the value of legal Services 
but this view is opposed by other cases in which lay 
witnesses have been allowed to state their opinions 
of the value of an attorney^s services.^l 

The opinion must be as to the value of the par- 
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ticular Services rendered, and not as to the gen¬ 
er al value of such Services. 

Physicianfs Services. A physician is competent 
to testify as to the value of a physician’s Services,23 
provided he is familiar with the value of such Serv¬ 
ices in the locality where they were performed.24 
Indeed, it has been held that only a physician is com- 
petent,25 but other authorities hold that a layman 
may be qualified.26 

Discrction of court. The determination of wheth- 
er a witness is qualified to testify as to value rests 
largely in the discretion of the trial court.27 

(3) Person Performing the Services 

Generally, the person who performed the Services Is 
competent to testify as to their value. 

In consonance with the rule stated supra subdi- 
vision b (2) of this scction that an owner is deemed 
qualified to testify as to the value of his property, 
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13- Ark.—^Bayou Meto Dralnagre 
Dist. V. Chapllne. 220 S.W. 807, 
148 Ark. 446. 

14. U.S.—Coco-Cola Co. v. Moore, 
Ark., 266 F. 640. 168 C.C.A. 34. 
Tex.—Scales v. Wynne & Wynne, 
Civ.App., 242 S.W. 616. 

22 O.J. p 700 note 29 [a]. 

!niat attomey never drew paxtlou- 
laar legal isuBtnimexLt sued for does 
not dlsquain^ him from testifying 
as to reasonable value of Services 
for drawing mstrument.—^Klass v. 
lowa Mut. Liability Ins. Co., 230 N. 
W. 314, 210 lowa 78. 

Ifti Ind.—^Blizzard v. Applegate, 61 
Ind. 368. 

10 . Mo.—State v. Seavey, 119 S.W. 
17, 137 Mo.App. 1. 

6 C.J. p 763 note 21—22 C.J. p 700 
note 29 [d]. 

17. Trade^xuaxk, unfalr oompetitloii. 
lltlgation.. 

In an action by attomeys for Serv¬ 
ices rendered defendant company in 
suit to restraln unfalr trade compe- 
tltion by another firm, testlmony of 
three lawyers, experts in the fleld of 
trade-mark and unfalr competltlon, 
and possessed of large experience in 
courts where such lltlgation is car- 
rled on, was admlsslble on behalf of 
defendant company, although the 
attomeys knew nothing about the 
oustomary fees charged at the local 
bar of the small clty where the case 
was trled.—Coco-Cola Co. v. Moore, 
Ark., 266 F. 640, 168 C.C.A. 84. 
Parties resldexit, retainer made l 3 x 
witness’ dty 

Chlcago attomeys were qualified 
to testify to value of attomey’s 
Services rendered in Mlchigan where 
all parties are residents of Chicago 
and contract of employment was 
made there.—Alexander v. Stem, 252 
ULApp. 286. 


Same sise oity 

Bxpert teslimony of Detroit at¬ 
tomey, through whom his Client re- 
tained Boston attomey to bring suit 
In Boston, that latter attomey was 
paid fee which was reasonable and 
customary in cilles comparable in 
size with Boston and Detroit, was 
admlsslble in Boston altorney's ac¬ 
tion for additional compensation, al¬ 
though witness was not partlcularly 
familiar with fees charged in Bos¬ 
ton.—Baker v. Hall-Dodds Co., 276 
N.W. 618, 282 Mich. 468. 

18. Conn,—Slade v. Harris, 135 A. 

670, 106 Conn. 436. 

6 C.J. p 763 note 21—22 C.J. p 700 
note 29 [d]. 

19- Ala.—MeCord v. Bridges, 100 
So. 469, 211 Ala. 295. 

R.I.—McLyman v. Miller, 166 A. 548 
—Brown v. Campbell, 165 A. 403. 
Wash.—Tucker v. Mehlhorn, 248 P. 
376, 140 Wash. 283. 

20. XJ.S.—Coco-Cola Co. v. Moore, 
Ark., 266 F. 640, 168 C.C.A. 34. 

Nev.—Martin v. Duncan Automobile 
Co., 296 P. 24, 63 Nev. 212. 

22 C.J. p 700 note 31^—6 C.J. p 763 
note 20. 

21 . Ky.—^Kentucky & West Vir¬ 
ginia Power Co. v. Howes, 66 S.W. 
2d 639, 246 Ky. 843. 

22 C.J. p 700 note 33, p 694 note 46 
[b], [c]—6 C.J. p 763 note 20, 
Where attorxi.ey’8 Services were 
not strlotly of legal nature, layman 
experienced in employing able attor- 
neys for similar Services was prop- 
erly permitted to testify as to rea¬ 
sonable value of attomey’s Services. 
—^Kentucky & West Virginia Power 
Co. V. Howes, 66 S.W.2d 539, 246 Ky. 
843. 

22 . Mo.—Southgate v. Atlantic & 
Pac. B.. Co., 61 Mo. 89. 
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N.Y.—Barker v. Cairo & P. R. Co., 
3 Thomps. & C. 328. 

6 C.J. p 763 note 23. 

23; N.J.—Mulligan v. Clappis, 1 A 
2d 414, 121 N.J.Daw 119. 

Or.—Mount v. Iliechers, 13 P.2d 335, 
140 Or. 267. 

48 C.J. p 1168 note 19—22 C.J. p 700 
note 30. 

24. Cal.—Citron v. Fiolds, 85 P.2d 
634, 30 Cal.App.2d 51. 

Conn.—Rlressman v. Vitli^Ho, 158 A. 
879, 114 Conn. 370. 

Tex.—Ralyer v. Rhropshlre, Civ.App., 
144 S.W.2d 618. 

Wis.—In re WntZ4jk's Estate, 247 N. 
W. 330, 211 Wis. 60. 

25. Ala.—Wood v. Brewer, 57 Ala. 
515. 

22 C.J. p 700 note 32. 

20. lowa,—Wood V. Brannlng, 244 
N.W. 658, 215 lowa 59. 

Mo.—Qulrk V. Metropolitan St. Ry. 
Co., 210 S.W. 106, 200 Mo.App. 693, 
certiorari quashed State ex rei. 
Metropolitan St. Ry. Co. v. Elli- 
son, Sup., 224 R.W. 820. 

22 C.J. p 700 note 34. 

27. Ariz.—Arizona Ruperior Mining 
Co. V. Anderson, 262 V. 489. 33 
Ariz. 64, error dismi«.<*t*d 49 S.Ct 
177, 278 U.S. 678, 73 L.Ed. 516. 

Conn.—Stresaman v. Vitiello, 158 A 
879, 114 Conn. 370. 

Md.—^Wlngert v. Bowie, 128 A 274, 
147 Md. 610. 

Mlnn.—^In re Anderson's Kstate, 239 
N.W. 602, 184 Minn. 648. 

N.J.—Maisto V, Maisto, 12 A2d 890, 
124 N.J.Law 565, afllrming 8 A.2d 
810, 123 N.J.I-aw 401. 

Or.—^Porter Const. Co. v. Berry, 298 
P. 179, 136 Or. 80. 

Wash.—WUkins v. Knox, 253 P. 797, 
142 Wash. 671. 
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it is generally held that the person who performed 
the Services is competent to testify as to their val- 
ue.28 This rule has been applied in the case of 
agricultural Services, as those of a farmer;^® do- 
mestic Services, as those of a housekeeper^O or 
nurse literary Services, as those of an author 
professional Services, as those of an attorney^^ or 
physician mercantile Services, as those of a book- 
keeper,35 or an executive or manager;^® and the 
Services of one as a bartender in his own saloon.^*^ 
However, it has been held that one should not be 
allowed to testify as to the value of his Services in 
procuring a lease for a railroad company,^^ and that 
a witness who has no regular occupation or salary 
should not be permitted to state the “fair and rea- 
sonable value of his time.^39 In any event, where 
the person who performed the Services is without 
knowledge as to their value, he is not competent.'^® 

§ 546. Other Matters Involving Scientific or 
Other Special Knowledge 
a. Agriculture 


b. Chemistry and physics 

C- Construction, condition, or repair of 
buildings 

d. Documents 

e. Firearms 

f. Insurance 

g. Nautical matters 

h. Photography 

i. Surveying 

j. Transportation 

k. Miscellaneous matters 

a. Agricoltare 

Rules governing the admlssibillty of expert opinfon 
evidence generally have been applied to matters relating 
to agriculture. 

A witness, provided he is properly qualified by 
experience in agricultural matters,^! and has had 
adequate opportunities for observation,^^ may be 
permitted to state his inferences from observed ag¬ 
ricultural phenomena,^® such as the effect of speci- 
fied treatment or conditions on particular land';^* 


28. Cal.—Citron v. Flelds, 85 P.2d 
634, 30 Cal.App.2d 51. 

Tr«.n.—^Mlllspaugh v. McKnab, 7 P.2d 
61, 134 Kan. 679. 

Mass.—Rizzo v. Cunningham, 20 N. 
E.2d 471, 303 Mass. 16. 

—Guin v. Mastrud, 288 N.W. 
716, 206 Mirni. 382. 

Mont.—^Doane v. Marqulsee, 206 P. 
426, 63 Mont. 166—^Matoole v. Sul- 
livan, 177 P. 264, 65 Mont. 363. 
Or.—^McGilchrist v. F. W. Wool- 
worth Co., 7 P.2d 982, 138 Or. 679 
—^Franklin v. Northup, 216 P. 494, 
600, 107 Or. 537, citing Corpus Jhu 
ris. 

Tex.—^Franzen Motor Co. v. Wentz, 
C1V.APP., 122 S.W.2d 236. 

^ash.—Wllkins v. Knox, 263 P. 797, 
142 Wash. 671. 

22 C.J. P 692 note 16, p 699 notes 11 
[a], 23 [a]. 

Kusbaud kas pzoprletary luterest 
In wlfe’B Services and Is therefore 
competent to testify to their value. 
—^Moran v. Moran, 246 N.W. 711, 124 
Neb. 379. 

Invasion of Jury»s province 

The rule that in an action for per- 
sonal injury plaintifC cannot prove 
by a genei*al statement the amount 
of his damage will not preclude his 
testimony, subject to cross-examina- 
tion, as to the annual value of his 
persona! Services prior to and after 
the Injury, especially where he goes 
Into full details as to the facts on 
which his opinion is based.—Central 
of Georgia Ry. Co. v. Hartley, 103 
S.E. 269, 26 Ga.App. 110. 

FamlUarity with value In nelghbor- 
hood 

In an action agalnst decedenfs 


estate for Services rendered dece- ■ 
dent and his wife by their niece, 
the niece could testify to the value 
of her Services, although she testi- 
fled also that she was not familiar 
with the value of such Services In 
the neighborhood.—Nelson v. Balles- 
tad, 176 N.W. 766, 171 Wls. 162. 

29ta Ark.—^Arkansas Midland R. Co. 
V. Grifflth, 39 S.W. 650, 63 Ark. 
491. 

22 C.J. p 692 note 17. 

30, Mass.—^MatlofC v. City of Chel- 
sea, 31 N.E.2d 618, 308 Mass. 134. 

22 C.J. p 692 note 18. 

]Gaok of knowledge admltted 

In action to establish claim 
agalnst estate of deceased for wash- 
ing, boardlng, and care, it was error 
to admit testimony for plaintifC as 
to worth of claimants" Services, 
where, on examinatlon as to quallfi- 
cations, witness said she had never 
kept boardlng house and did not 
know what was reasonable worth of 
Services.—Seddon v. Richardson, 206 
N.W. 307, 200 lowa 763. 

31, Neb.—^Missourl Fac. R. Co. v. 
Palmer, 76 N.W. 169, 66 Neb. 669. 

22 C.J. p 692 note 19. 

32, N.Y.—Babcock v. Raymond, 2 
Hilt. 61. 

33, Fla—^Baruch v. Giblln, 164 So. 
831, 122 Fla 69. 

Ga—^Deutsch v. Haas, 190 S.E. 637, 
66 GaApp. 463. 

lowa—^Reynolds & Heitsman v. 

Henry, 186 N.W. 67, 193 lowa 164. 
Minn.—^Detroit Lakes Realty Co. v. 
McKenzie, 284 N.W. 60, 204 Minn. 
490. 

Tex.— Hawkins v. Black, Civ.App., 
23 S.W.2d 766. 

323 


34, Cal.—Citron v. Flelds, 85 P.2d 
534, 30 Cal.App.2d 61. 

R.I.—Scanlon v. Anderson, 144 A. 
146, 49 R.I. 470—^Brooks v. Al- 
drlch, 107 A. 100. 

Tex—Owl Taxi Service v. Saludls, 
Civ.App., 122 S.W.2d 225. error dls- 
mlssed. 

Opinion based on patlenfs wealth 

Testimony of physician sulng es¬ 
tate for Services, as to reasonable 
charge, based on deceased patienfs 
wealth, was Inadmisslble.—^Anderson 
v. Caulk, Civ.App., 6 S.W.2d 816, 
afhrmed Caulk v. Anderson, 37 S.W. 
2d 1008, 120 Tex. 253. 

36- Mo.—Nesbit v. Shisler. 168 S. 

W. 419, 175 Mo.App. 665, 667. 

22 C.J. p 692 note 21. 

38. Cal.—Coogan Finance Corpora¬ 
tion V. Beatcher, 7 P.2d 696, 120 
Cal.App. 278. 

37, 111.—Schlumbrecht v. Chlcago 
City R. Co., 153 Ill.App. 254. 

38. Md.—Washington, B. & A. Elec¬ 
tric R. Co. V. Moss, 100 A. 86, 130 
Md. 198. 210. 

22 C.J. P 693 note 23. 

39. Mass.—Whipple v. Rich, 63 N. 
B. 6, 180 Mass. 477. 

40, Ala—^Hollingsworth v. Corbin, 
101 So. 843, 212 Ala 104. 

41, Cal.—Thayer v. Tyler, 147 P. 
979, 169 Cal. 671. 

22 C.J. p 643 note 67. 

42. Tex.—^u^tna Ins. v. Colllns, 
CivA-PP., 134 S.W.2d 7D9. 

43, Cal.—Santa Cruz v. Enright, 30 
P. 197, 96 Cal. 106. 

22 C.J. P 643 note 69. 

44. S.D.—Nebraska & B. Liand & 
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whether a certain course of treatment of crops is 
proper;^5 whether farm was cultivated in work- 
manlike manner according to approved farming 
practices;^® the injury resulting from certain acts 
or conditions the cause of failure of, or damage 
to, crops or trees;^8 the cost of necessary opera- 
tions;^® the availability of land for general farm- 
ing purposes^O or for the raising of particular 
crops,the probable yield of a piece of property 
whether milk looked and tasted as if it had been 
adulterated by adding water;53 the duties of a 
farmer and the necessary physical abilities for the 
performance thereof whether farm buildings are 
suitable for a given purpose.®® 

It has been held, however, that in niral com- 
munities, where farm operations may be assumed 
to be within the experience of the average juror, 
witnesses should not be allowed to state such mat- 
ters as the quality and probable quantity of farm 
crops,56 the sufficiency of fences,57 and the safe na¬ 


ture of certain acts customary on a farm,58 or the 
proper times for firing fallow58 or brush.50 

b. Chemistry and Physics 

Rules governing the admissibillty of expert opinion 
evidence generaliy have been applied to matters In the 
fleld of chemistry and physics. 

A chemist, whose legitimate profession is to in¬ 
quire into the nature and propertics of matter and 
of a combination or union between the elcrnents of 
which different substances are composed,®! is log- 
ically the most competent witness regarding the con- 
stiruents of compounds,®^ and his opinion may be 
received, although based cntircly on experiments in 
his laboratory,®8 unless such experiments would not 
qualify him to draw the infcrcnce which he pro- 
poses to state.®^ However, a chemist is not quali- 
fied as an expert witness as to matters not in the 
field of chemistry,®5 or, although within the ficld of 
chemistry, not within that branch with which the 


Llvestock Co. v. Burris, 78 N.W. 
919, 10 S.I>. 430. 

22 C.J. p 643 note 60. 

45. Mich.—^Van Werden v. Winslow, 
76 N.W. 87. 117 Mich. 564. 

46. Tex.—^Texas Rural Communities 

V. Avary, Civ.App., 113 S.W.2d 697, 
error dlsmissed. 

'Wltouosses held gualliled 
Bxperlenced faxmers and county 
agrent, who graduated from state ag- 
Ticultural college and had seven- 
teen years’ experience In extension 
Work. —Texas Rural Communities v. 
Avary, supra. 

47- Ky.—^Madiaonville, H. & B. R. 

R. Co. V. Renfro, 127 S.W. 508. 

22 C.J. p 643 note 62. 

Bffeot of weather on crop 

Mich.—^Bcklesdafer v. Obets, 189 N. 

W. 63, 219 Mich. 691. 

Witness held iiTiallfled 

(1) Witness who had taken Uni- 
versity agricultura course and had 
studied formation of soli and eflect 
of Chemicals could testify as to ef- 
fect of salt water and oil from ad- 
Joinlng lands.—Gypsy 011 Co. v. 
Brlghtwell. 49 P.2d 800, 174 Okl. 619. 

(2) A witness who had engaged 
in wheat farming and had planted 
and harvested as many as ten or 
twelve wheat crops of his own, and 
during his experience as a farmer 
had occaslon to observe wheat crops 
which had been damaged by hail, 
and had observed condition of in- 
sured’s wheat during time he was 
on ground and engaged in cutting 
wheat, was aualifled in actlon on hail 
pollcy to express an opinion that In- 
sured’8 wheat was damaged by hail, 
even though his opinion was based 
on examlnatlon and ohservation made 
over month after the alleged hail- — 


-ffiJtna Ins. Co. v. Collins, Tex.Civ. 
App., 134 S.W.2d 709. 

48- Ark.—Lutes v. Lerner, 32 S.W. 
2d 439, 182 Ark. 713. 

Ga.—^Alabama Great Southern R. Co. 

V. McKenzie, 77 S.B. 647, 139 Ga. 
410, 45 L.R,A.,N.S., 18. 

111.—Clark V. Public Service Co., 278 
Hl.App. 426. 

49- Or.—^Wade v. Amalgamated Su¬ 
gar Co., 142 P. 360, 71 Or. 75. 

22 C.JT. p 643 note 64. 

60. lowa,—Bean v. Bickley, 174 N. 

W. 675, 187 lowa 689. 

22 C.J. p 643 note 66. 

61. Mo.—Shoemaker v. Crawford, 82 
Mo.App. 487. 

Or,—Parmers’ & Traders' Nat. Bank 
v. Woodell, 61 P. 837, 65 P, 620, 
38 Or. 294. 

22 C.J. p 643 note 66. 

52. Cal.—Corneli Tractor Co. v, 
Hutnphrey, 290 P. 486, 107 Cal. 
App. 434—^Meer v. Cerati, 200 P. 
601, 63 Cal.App. 497. 

Colo.—^Mayhew v. Glazier, 189 P. 
843, 68 Colo. 350. 

Or,—Walter v. Bchonie, 96 P.2d 979, 
163 Or. 148. 

22 C.J. p 643 note 67. 

53. N.Y.—^Lane v. Wllcox, 55 Barb. 
616. 

54. Ark.—Bqultahle Life Assur. Soc. 
of TJ. S. V. Barton, 96 S.W.2d 480, 
192 Ark. 984. 

55. Minn.—^Armstrong v. Chlcago, M. 
& St. P. R. Co., 47 N.W. 469, 46 
Minn. 85. 

22 C.J. p 643 note 69. 

Witness held not qualifled 

Real estate dealer was not compe¬ 
tent to testify what would be “prop¬ 
er improvements” on land especially 
adapted to raising fruit.—Sacramento 
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Suburban Pruit Lands Co. v. Tat- 
ham, C.C.A.Cal., 40 P.2d 894, certio¬ 
rari denled Tatham v. Sacramento 
Suburban Pruit Lands Co., 51 S.Ct 
79, 282 U.S. 874, 75 L.Bd. 772. 

56. Ala.—Baker v. Cotnoy, 38 So. 

131, 142 Ala. 566. 

22 C.J. p 643 note 70. 

67. Cal.—Bnright v. San Prnncisco 
& San Jose R. Co., 33 Cal. 230. 
Minn.—Sowcra v. Dukes, 8 Minn. 23. 

58. lowa.—Bilis v. Ottumwa, 35 
lowa 107. 

22 C.J. p 643 note 72. 

59. Mass.—Higgln.*? v. Dewey, 107 
Mass. 494, 4 Am.U. 63, 

22 C.J. p 643 note 73. 

60. Minn.—Krippner v. Blebe, 9 N, 
W. 671, 2« Minn. 139. 

N.H.—Wells V. Eastman, 61 N.H. 
607, 

61. Hawail,—Cook v. Ilolliater Dnig 
Co„ 13 ITawaii 681. 

N.Y.—Hartung v. 1‘eople, 4 r>ark Cr. 
319, reversed on other grounds 22 
N.Y. 95. 

62. U.S,—Badische Anllin & Soda 
Fabrlk v. KUpstein & Co., C.C.N. 
y., 125 F. 543. 

22 C.J. p 649 note 71. 

63. U.S.—Bradford Olycerlno Co. v. 
Klzer, Chio, 113 P. 894, 51 C.C.A. 
483. 

22 C.J. p 649 note 72. 

64- 111.—Shufeldt V. Searing, 69 
I11.APP. 341. 

22 C.J. p 649 note 73. 

65. S.C,—^Housand v, Armour St Co., 
176 S.B. 616, 173 S.C. 268. 
Baoterlology 

Chemist is not competent to tes¬ 
tify as to resuit of bacteriological 
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witness is familiar;®® but where a chemist is fa- 
miliar with the qualities of a particular Chemical he 
will not be disqualified by the mere fact that he has 
had no practical experience with it.®^ An individu- 
al familiar with a particular Chemical reaction or 
physical phenomenon because of long experience 
th^srewith may be competent as an expert as to such 
matters, even though he is not a chemist or physi- 
cist.®® 

A qualified witness may give his opinion on vari- 
ous matters in the field of chemistry or physics,®® 
such as matters relating to explosive*^® or inflam- 
mable*^! compounds; the effect on land of gases and 


noxious scums resulting from industrial opera- 
tions;*^^ or the effects of drugs or poisons on the 
human system.*^® A chemist experienced in metal- 
lurgical analysis is competent to testify conceming 
the condition of a tool manufactured from Steel 
which he has subjected to Chemical and microscopi- 
cal testsJ^ However, an expert witness may not 
testify as to matters related to chemistry or physics 
which the tribunal would be just as competent to 
decide.*^® 

Chemical analysis. The facts ascertained by 
Chemical analysis*^® of the blood of human be- 


analysis at which he assisted.—Hou- 
sand V. Armour & Co., supra. 

66. Tex.—San Marcos Oil Mill v. 
Soyars, Civ.App., 265 S.W. 173. 

Effact of oertalxi polsoxL on anJbualB 
Tex.—San Marcos Oil Mill v. Soyars, 
supra. 

particular platlng* prooess 

Chemist has been held incompetent 
to testify as to effect of use of 
gasoline in cleansing in process of 
silver platlng, when he had al- 
ready stated that he had never seen 
gasoline so used, and that for same 
purpose he had always used, and 
had always seen used. concentrated 
lye.—^Pralm v. National F. Ins. Co., 
32 A. 613, 170 Pa. 151, 50 Am.S R. 
753. 

67. Okl.—Selby v, Osage Torpedo 
Co., 241 P. 130, 112 Okl. 303, 44 
A.Li.R. 120. 

68. Kan.—London Sun Ins. Office v. 
Western Woolen-Mill Co., 82 P- 
613, 72 Kan. 41. 

ConrfB dlBcretiou 

The aualiflcations of a witness to 
testify as to the color and compo- 
sition of candy were to be deter- 
mined by the trial judge in the exer- 
cise of sound Judicial discretlon.— 
Parker v. S. G. Shaghalian & Co., 138 
N.R 236, 244 Mass. 19. 

BpoxLtaneouB combustioii In wool 
Witness having special skill or ex¬ 
perience may state inference as to 
effect of water on large mass of 
wool and probabillty of spontaneous 
combustion.—London Sun Ins. Of¬ 
fice V. Western Woolen-Mill Co., 82 
P. 613, 72 Kan, 41. 

69. Oplnlon may relate to 

(1) Chemical value of agricultur- 
al Products.—^Wolf v. Edmunson, Or., 
240 P. 63, 168 C.C.A. 89. 

(2) Fitness of guano as fertllizer. 
—^Wilcox V. Hali, 63 Ga. 686—22 C. 
J. P 649 note 85. 

(3) Ordinary properties of matter 
in its various forms.—^Dogransport & 
W. Val. Natural Gas Co. v. Coate, 
64 N.FL 638, 29 lnd.App. 299. 

(4) Whether goods were damaged 


by evaporation of spirits.—Tumer v. 
Black Warrior, C.C.Cal., 24 p.Cas.No. 
14,253, McAll. 181. 

(6) Whether damage to fruit 
stored in warehouse was due to in- 
sufflcient refrigeration.—Mlller v. 
John Repp Ice & Cold Storage Co., 
148 A. 641, 106 N.J.Law 214. 

(6) Whether lager beer is ferment- 
ed liauor.—^Merkle v. State. 37 Ala 
139. 

22 C.J. p 649 note 90. 

7a Okl.—Selby v. Osage Torpedo 
Co.. 241 P. 130, 112 Okl. 303, 44 
A.L.R. 120. 

Camphene 

Mass.—^Bierce v. Stocking, 11 Gray 
174. 

Gas generated by gnn dlsoharge 
Qualified witness may testify as 
to volume, explosion pressure, and 
effect of gas generated by discharge 
of gun.—^Long v. Travellers* Ins. Co., 
85 N.W. 24, 113 lowa 269. 
Nltroglyoerlne 

Okl.—Selby v. Osage Torpedo Co., 
241 P. 130, 112 Okl. 303, 44 A.L.R. 
120 . 

71. Mo.—^Mooney v. Monark Gasoline 
& Oil Co., 298 S.W. 69, 317 Mo. 
1266. 

Betentlon of gasoline vapor in 
apparently dry clothing may be sub- 
ject of opinion testimony.—^Mooney v. 
Monark Gasoline & Oil Co., supra 
Witness held not g.tiailfled 
Mass.—Guinan v. Boston Blevated 
Ry. Co., 167 N.B. 247, 267 Mass. 
526. 

72. Mass.—^Lincoln v. Taunton Cop- 
per Mfg. Co., 9 Allen 181. 

Assistant to cdiemlst 

In action for damages to orchard 
from fiimes of smelting piant, a wit¬ 
ness who merely assisted a chemist 
in determining the effect of fumes on 
the surroundings, and who had no 
technical training, was not Qualified 
as an expert.—St. Louis Smelting & 
Reflning Co. v. Henke, C.CJLI11., 277 
F. 666. 

73. M^ch.—^Fox V. Peninsulax White' 
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Lead & Color Works, 62 N.W. 628, 
92 Mlch. 243. 

22 C.J. p 649 note 92. 

Bortlonltnrlst held not competent 
to answer Question whether human 
being could Uve if he remained for 
eight days in concentratlon of illuml- 
nating gas of one to five hundred 
parts of air.—^Northern Indiana Pub¬ 
lic Service Co. v. W. J. & M. S. Ves- 
ey, 200 N.B. 620, 210 Ind. 838. 
Misl^randlng 

On issue of misbranding as to cur- 
ative powers of commerclal concen¬ 
trated mineral water, opinion of one 
leamed In chemistry or regularly ad- 
mitted to practice medicine, having 
knowledge of the drug elements and 
their efficiency or lack thereof as 
curative agents, separately or in 
combination, is competent, regardless 
of witness having had actual experi¬ 
ence or observation of the effect of 
use of such drugs in the exact form 
in Questlon.—Goodwin v. U. S., C.C.A. 
Ohio, 2 F.2d 200. 

Effect of monozide gas 
Wis.—^Zlelsdorf v. Grotsky, 218 N.W. 
186, 195 Wis. 263—In re Butt's Es- 
tate, 193 N.W. 988, 181 Wis. 141. 

74. Mich.—^Potvin v. West Bay City 
Shipbullding Co., 120 N.W. 613, 
166 Mich. 201. 

75. Pa.—Sweeney v. Blue Anchor 
Beverage Co., 189 A. 831, 325 Pa. 

. 216. 

Effect of mesh ooverlng on bottle 

In purchaser*s action for injuries 
caused by alleged explosion of carbo- 
nated beverage bottle which was tip- 
ped over on concrete floor, refusing 
to permlt expert witness to give 
oplnlon as to what would be effect 
of wicker or wire mesh covering if 
bottle contalning charged beverage 
was broken or exploded was not er¬ 
ror, slnce tribunal was as competent 
as witness to answer question.— 
Sweeney v. Blue Anchor Beverage 
Co., supra. 

76. IlL—Chlcago Cosmetic Co. v. 
City of Chlcago, 29 N.B.2d 495, 374 
111. 384. 

22 C.J. P 649 note 74. 
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or animals,^* of organs of the body,*^^ of 
pus,^® of drugs,^^ or of portions of food or medi- 
cine^^ alleged to have been used as the vehicle of 
poison,83 may be stated, either by a competent chem- 
ist,^^ or by a person accustomed to make accurate 
analyses of the substance involved in the inquiry,^® 
provided the article analyzed is satisfactorily identi- 
fied.S6 However, the results of an analysis may be 
stated only by the person who made the analysis.®^ 


32 C.J.S. 

c. Oonstmction, Condition, or Eepair of Bnild- 
ings 

Rules governing the admissibllity of expert opinion 
evidence generally have been applled to matters relatlng 
to the construction, condition, or repair of bulldings. 

A witness experienced in a building trade,^8 and 
who is shown to have had sufficient opportunity for 
observation,*^ and to be adequately qualified to form 
a judgment as to the matter of which he undertakes 
to speak,®o may testify as to his inferenccs or judg- 


EVIDENCE 


Wltaass lield qoaUlLed 

Chemist in cbargre of city’s Chemi¬ 
cal laboratory was properly permlt- 
ted to state the resuit of analysis 
made at the laboratory by hlm or 
under his supervision, where the 
chemist had testifled fully as to his 
QLualiflcations and experlence.—Chi- 
cag^o Cosmetlc Co. v. City of Chicago, 
29 N.m2d 495. 374 111. 384. 

Contents of dnst 

N.J.—^Davls V. New Jersey Zinc Co., 
182 A. 850, 116 N.J.Iiaw 103. 
Xatexpretatlon. of analysis repoxt 
Witness who had acted as city 
chemist In analysis of water for more 
than two years and had taken short 
course in water analysis and under- 
stood abbrevlations In records of wa¬ 
ter analysis in state department of 
health was competent to explain 
meaning of abbrevlations m such 
records.—Town of Sentinel v. Boggs, 
61 P.2d 654, 177 Okl. 6‘28-~/rown of 
Sentinel v. Kiley, 43 P.2d 742, 171 
Okl. 633. 

77. Me.—State v, Elnight, 43 Me. 

11 . 

22 aj. p 649 note 76. 

78 . Idaho.—State v. Kice, 66 P. 87, 
7 Idaho 762. 

N.T.—Linsday v. People, 63 N.T. 143. 
22 C.J. p 649 note 76. 

79. Mo.—State v. Thompson, 42 S.W. 
949. 141 Mo. 408. 

22 C.J. p 649 note 77. 

80 . Ky.—^U. S. Health & Accident 
Ins. Co. V. Jolly, 118 S.W. 281. 

81. Ind.—^Epps V. State, 1 N.U. 491, 
102 Ind. 539. 

22 C.J. p 649 note 79. • 

82. Tex.—San Marcos 011 Mill v. 
Soyars, Clv.App., 265 S.W. 173. 

83. N.T.—^People v. Williams, 2 Cow. 
Cr. 13, 3 Park.Cr. 84. 

N.C.—State v. Best, 16 S.B. 930, 111 
N.C. -638. 

84. Md.—Jackson v. Shawinlgan 
Electro Products Co., 103 A. 453, 
132 Md. 128. 

22 C.J. p 649 note 82. 

85. Mass.—Davls v. Mills, 40 N.E. 
852, 163 Mass. 481. 

22 C.J. p 649 note 83. 

sa N.C.—State v. Best, 16 S.E. 930, 
11 N.C. 638. 

22 C.J. p 649 note 84. 


87. N.T.—^People v. McDermott Dai- 
ry Co., 132 N.T.S. 329. 

22 C.J. p 649 note 81. 

88. Ala.—Gray v. Wood, 127 So. 
148, 220 Ala. 687. 

Pia.—^Pred Howland, Inc. v. Mor¬ 
ris, 196 So. 472, 476, 143 Fla. 189, 
128 A.L.K. 1013, quoting Corpus 
Juris. 

22 C.J. p 646 note 7. 

Witnesses held qualified 

(1) Architect and constructlon en- 
glneer.—Goldman v. Regan, 142 N.B. 
701, 247 Mass. 492. 

(2) Experienced contractor.—To- 
kio Manne & Pire Ins. Oo. v. Al- 
dridge, Tex.Civ.App., 21 S.W.2d 547, 
error refused. 

Wltuesses held not qualified 

Theater employee was not qualified 
to testify that theater lighting was 
Standard lighting customarily used 
in hest theaters, and building man- 
ager without technlcal skill could 
not testify that he considered theater 
building reasonably safe for use as 
theater.—Parris v. Interstate Circuit, 
C.C.A.Tex., 116 P.2d 409. 

89. Pia.—Fred Howland, Inc. v. Mor¬ 
ris, 196 So. 472, 476, 143 Pia. 189, 
128 A.L.R. 1013, quoting Corpus 
Juris. 

22 C.J, p 646 note 8. 

Wituess held qualified 
Bullder and contractor who had 
estimated cost of repairing buildlngs 
could testify as expert conceming 
safety of proposed new material.— 
Emery v. Tilo Roofing Co., 196 A, 
409, 89 N.H. 166. 

Wltuesses held uot qualifled 

(1) Witness' testimony as to 
length of time it would reasonably 
have taken to complete hotel was 
properly excluded where witness was 
not present and knew nothing of 
circumstances.—Capitol Hotel Co. v. 
Rittenberry, Tex.Clv.App., 41 S.W, 
2d 697, error dismissed. 

(2) Witness was held not qualified, 
from his experlence as contractor, 
and his examination of huilding in 
1930, to give his opinion as to condi¬ 
tion of building in 1927, partlcularly 
where there was other evidence as 
to prior condition of building.—South 
Park Com'rs v. Livingston, 176 N.E. 
546, 344 111. 368. 

90. Pia.—^Pred Howland, Inc. v. Mor- 
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rls, 196 So. 472, 47B. 143 Fla. 189, 

128 A.L.R. 1013, quoting Corpus 

Juris. 

22 C.J. p 646 note 9. 

Pxoof of quallfieatlons 

In action for breach of oral con- 
tract to employ plaintiffs as archl- 
tects for erection of theater huiid- 
ing, architects' testimony as to their 
qualifications and experlence was 
admissible to show their competency 
to give their judgment as to the 
cost plaintiffs would have incurred 
in carrylng out the contract and 
other Uke matters.—Gaffney v. Swl- 
tow, 277 S.W. 463. 211 Ky. 232. 

Wituesses held qualified 

(1) Opinions of building inspec¬ 
tor, flre chief and fire marshal, and 
of experienced carpenter and brick 
mason conceming condition of build¬ 
ing were admissible as against con- 
tenlion that those witnes.ses had 
not been qualified as experts, par- 
ticularly where no complalnt was 
made of simllar testimony of other 
witnesses.—^Wachholder v. Kitehens, 
Tex.Civ.App., 126 S.W.2d 519. 

(2) A witness who had been ac- 
tively engaged in constructlon busi- 
noss for some twenty-two years and 
was familiar wlth type of construc- 
tion being used by contractor and 
wlth concrete forma through which 
inspector feli, and had visitod scene 
of accident shortly after ita occur- 
rence and made minute inspection 
of materials involved, waa qualified 
to testify as a “skillod witness.*'— 
Pred Howland» Inc., v. Morris, 196 
So. 472, 143 Pia. 189, 128 A.UU. 1013. 
Wltuesses held uot qualified 

(1) Witness having long experi- 
ence as auditor, but not aa contrac¬ 
tor, was not qualifled to give expert 
testimony on subject of cost of com- 
pleting road improvement contract. 
—^Powers V. Central Surety & In¬ 
surance Corporation, 298 P. 1027, 113 
Cal.App. 735. 

(2) Interest in real estate busi- 
ness is not sufficient to qualify one 
as expert on whether frlgidaire 
could be removed without damage.— 
Hugh Cooper Co. v. American Nat. 
Exchange Bank of Ballas, Tex.Civ. 
App., 80 S.W.2d 364. 

(3) Where witness wlth thlrty- 
slx years* experlence in tlllng work 
testified that he had never installed 
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ment as to matters in his particular department.®^ 
The statement may relate to various matters con- 
nected with the construction, condition, or repair of 
buildings,^2 guch as the cost of a house®3 or other 
building,^^ or of repairs thereto,^^ or of other work 


in connection therewith,®® or of materials required 
therefor,97 especially if the witness has seen the 
pians;®® whether certain work conforms to the con- 
tract or pians;®® the amount of material used;^ 
whether a piece of work is well done,^ made of good 


any tilingr llke that Involved and 
had never seen any speclfications 
calling for that type of installa- 
tion, he was not qualifled to grlve 
opinion as to practicability of such 
installation.—Milwaukee County v. 
H. Neidner & Co., 263 N.W. 468, 220 
Wis. 185, modifled on other grounds 
265 N.W. 226, 220 Wis. 185, motion 
denied 266 N.W. 238, 220 Wis. 18'6. 

(4) In action for dam£Lges resuit- 
ing from an alleged nuisance created 
by manufacturer, the exclusion of 
evidence of opinion of witness who 
was shown to have been general con¬ 
tractor for thirty years and had ex- 
amined property damagred by vibra- 
tlons and had testlfled as an expert 
in other litigations, as to whether 
described vibratlon was sufficient to 
have demollshed the key of the 
plaster work in the property own- 
ers’ homes, could be justifled tech- 
nlcally on the grround that witness 
had not qualified himself to express 
opinion as to what character or 
what amount of vibration would de- 
mollsh the key of the plaster work. 
—Grzelka v. Chevrolet Motor Car 
Co., 281 N.W. 568, 286 Mich. 141. 

(5) Testimony of lawyer who was 
also president of plaintiff contract- 
ing company, that work for defend¬ 
ant had been done in accordance 
with contract and speciflcations, was 
properly excluded, he being conced- 
edly not an expert and without ac¬ 
tu al knowledge.—Liohmuller Bulld- 
ing Co. of Baltimore City v. Barrett, 
127 A. 482, 146 Md. 617. 

Famillaxity with detaiis not shown 

Before contractor could testlfy 
whether building was constructed ac- 
cording to pians and speciflcations, 
contractor's familiarity with detaiis 
thereof should be established; and 
the fact that he saw pians and spec- 
iflcations for remodeling building 
was not to establlsh knowledge of 
detaiis qualifying him to testlfy con- 
ceming manner of performance.— 
Hammaker v. Schleigh, 147 A. 790, 
157 Md. 662, 65 A.L.R. 1285. 

opinion to witness* Icaowl- 

edge 

Where contractor was shown to 
be familiar with pians and si>eclfl- 
cations, his testimony should be 
limited to question of compliance 
with pians and speciflcations, and 
he should not be permitted to give 
opinion as to substantia! perform¬ 
ance.—^Hammaker v. Schleigh, su¬ 
pra. 

91. Fla.—^E^ed Howland, Inc. v. 

Morris, 19'6 So. 472, 475, 143 Fla. 


189, 128 A.L..R. 1013, quotlng Oor- 
pns Juris. 

22 C.J. p 646 note 10. 

Witness held qualifled 
Witness who had large experience 
in construction of walls for various 
buildings could testify concemmg 
proper construction of walls of 
mausoleum, although witness had 
never constructed mausoleum.—Seitz 
V. Zukowski, 215 N.W. 194 Wis. 
78. 

Witness held not qualifled 

(1) Architect with no experience 
in pians for theatre buildings could 
not testlfy that floor pians were of 
Standard design and construction.— 
Farris v. Interstate Circuit, C.C.A. 
Tex., 116 F.2d 409. 

(2) Building contractor was erro- 
neously permitted to express opin¬ 
ion, in answer to hypothetical ques¬ 
tion, that holes in window casing 
in their existing condition were not 
adequate to hold screen under ordi- 
nary usage, since witness had no 
special knowledge in that fleld.—^Au- 
bry V. Ashland Realty Co., 7 N.T.S. 
2d 127, 255 App.Div. 205. 

92. Mass.—Goldman v. Regan, 142 
N.B. 701, 247 Mass. 492. 
Construction, condition, or repair of 
structures generally see supra § 
627. 

Opinion xuay r^ate to 

(1) Proportion of work done at 
particular time.—Scheerer v. Dem- 
ing, 97 P. 155, 164 Cal. 138. 

(2) Time building superintendent 
should spend on building in order 
to eam full compensation.—^Perry v. 
Henderson, 32 App.D.C. 41. 

(3) What work was necessary to 
repair house.—Goldman v. Regan, 
142 N.H. 701, 247 Mass. 492. 

(4) Whether certain structure 
would be called brick house.—Mead 
V. Northwestern Ins. Co., 7 N.Y. 630. 

(6) Whether fenee obstructing 
Street was necessary to construction 
of building.—American Constr. Co. 
V. Caswell, Tex,Clv.App., 141 S.W. 
1013. 

(6) Whether particular person is 
good workman.—^Major v. Spies, 66 
Barb., N.T., 576. 

(7) Whether particular work be- 
longed to the class of plumbing.— 
Gitlin V. Stone, 126 N.Y.S. 88. 

(8) Whether verandas on build¬ 
ing are suitable.—^Pratt v. Dunlap, 
82 A. 195, 85 Conn. 180. 

(9) EfCect of water standing in a 
sewer on the foundation of an ad- 
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joining dwelling house.—^Hanrahan 
V. Baltimore, 80 A. 312, 114 Md. 617. 

93. lowa—^Enix v. lowa Cent. R. 
Co., 83 N.W. 806. 111 lowa 748. 

22 C.J. p 646 note 11. 

94. Conn.—0’Keefe v. St. Francis' 
Church, 22 A. 326, 59 Conn. 651. 

22 C.J. p 646 note 12. 

96^ Ga—^McMillan v. Tucker, 113 
S.B. 391, 154 Ga 154. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1089, 
88 Utah 456. 

22 C.J. p 646 note 14. 

95. Md.—Hammaker v. Schleigh, 
147 A. 790, 167 Md. 662, 65 A.L.R. 
1285. 

22 C.J. p 646 note 15. 

97. Idaho.—American Bonding Co. 
V. State Univ., 81 P. 604, 11 Ida¬ 
ho 163. 

22 C.J. p 646 note 16. 

98. Chio.—C. C., C. & St. L. R. Co. 
V. McKelvey, 12 Ohio CIr.Ct. 426, 
6 Ohio Cir.Dec. 661. 

Tex.—Joske v. PlecLsants, 39 S.W. 

686, 16 Tex.Civ.App. 433, 440. 

22 C.J. p 646 note 17. 

99. Conn.—Schaefer v. Bly, 80 A. 
776, 84 Conn. 601, Ann.Cas.l912D 
899. 

N.Y.—^Manhattan Rooflng Co. v. 
Hagedom, 180 N.Y.S. 816, 110 

Misc. 657. 

Standard of work and material 

Qualifled witness may testify 
whether work or material was up 
to Standard prescribed by contract. 
—Goode V. Ramey, Tex.Civ.App., 48 
S.W.2d 719, error refused—22 C.J. p 
646 note 25. 

Whether bnllding was complete^ 
as provided by contract.—Jemison & 
Co. V. Bnsey, 154 So. 5'53, 228 Ala. 
599. 

That contract was In evidence, to- 
gether with pians and specifleation, 
does not bar opinion as to meaning 
thereof, where pians and speciflca¬ 
tions were voluminous and Involved 
considerable detail.—^Houslng Au- 
thority of New Orleans v. Henry 
Briesson Co., 2 So.2d 195, 197 La. 
732. 

1. 111.—Colp V. First Baptlst Church 
of Murphysboro, 260 Ill.App. 269, 
affirmed 173 N.B. 67, 341 111. T3, 71 
A.L.R. 106. 

Mich.—Stephens liumber Co. v. 
Townsend-Stark Corporation, 199 
N.W. 706, 228 Mich. 18'2, modifled 
on other grounds 201 N.W. 213, 2*28 
Mich. 182. 

2. Ark.—^Faulklnbury v. Shaw, 39 
S.W.2d 708, 183 Ai*. 1019. 
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material,^' of sufficient strength for a given pur- 
pose,^ or otherwise properly constructed whether 
a building was safe;® the effect,^ propriety,^ prac- 
ticability,^ or safety^o or the time required for,!^ 
a particular operation or construction; the strength 
of particular forms of construction,and their suf- 
ficiency for an intended use;^^ what would be or 
was the cause of a stated effect and what would 
be or was the effect of a stated cause or condition.^^ 

However, a witness cannot state an inference or 


opinion as to a matter respecting buildings which 
is within the range of common knowledge or ex- 
perience,!® or which is the ultimate fact for the jury 
to decide.^'^ 

d. DocroneEts 

Rules floverning the admissibllity of expert opInIon 
evidence generally have been applled to Inferences from 
the appearance of documenta and related matters. 

A person who is skilled in the handling^^ and in¬ 
spectioni^ of documents may state his inference 


N.H.—B. Redlon Co. v. Franklln 
Square Corporation, 19'5 A- 348, 89 
N.H. 137, afflrmed 197 A. 829, 89 
N.H. 137. 

22 C.J. p 646 note 22. 

Semolitlon. of wall 
Wash.—^Amann v. City of Tacoma, 
16 P.2d 601, 170 Wash. 296. 

а. N.H.—^N, B, Hedlon Co. v. Prank- 
lin Square Corporation, 195 A. 3'48, 
89 N.H. 137, afflrmed 197 A. 8'29, 
89 N.H. 137. 

22 C.J. p 646 note 23. 

4. N.Y.—Pox V. Buffalo Park, 57 
N.B. 1109, 163 N.Y. 659. 

22 C.J. p 646 note 24. 

5. Ala.—Crawford Johnson & Co. v. 
Pryor Motor Co., 121 So. 388, 219 
Ala. 108. 

Ohlo.—Trame v. Orpheum Theatre 
Co., 21 N.E.2d 178, 60 Ohlo App. 
82'3. 

Tex.—Toklo Marine & Pire Ins. Co. 
V. Aldridge, Clv.App., 21 S.W.2d 
847, error refused—Dupuy v. 
Shlllinff, Clv.App,, 298 S.W. 934. 
22 C.J. p 647 note 26, 

Ughtinsr syatem 

Pa.—Smith v. Penn Pederal Corpo¬ 
ration, 172 A. 147, 316 Pa. 20. 
Tex.—Cooke v. Loew^s Houston Co„ 
Civ.App., 130 S.W.2d 869. 

Boof 

Ala.—Crawford Johnson & Co. v. 
Pryor Motor Co., 121 So. 388, 219 
Ala. 108. 

Okl.—Independent Material & Sup- 
ply Co. V. Marshall, 264 P. 830, 129 
Okl. 295. 

Soaifoldlng' 

N.Y.—^Metzroth v. City of New 
York, 208 N.Y.S. 744, 212 App.Div. 
253, modided on other ^ounds 150 
N.B. 619, 241 N.Y. 470. 

б. Ala.—Gray v. Wood, 127 So. 148, 
220 Ala. 587. 

7- Conn.—^Huber v. H. R. Douglas, 
Inc., 108 A. 727, 94 Conn. 167. 
lowa.—Oscar Ruff Drug Co. v. West¬ 
ern lowa Co., 181 N.W. 408, 191 
lowa 1035, 16 A.L.R. 962. 

22 C.J. p 647 note 27. 

XmpalrmaiLt of stractnral Btrength 
Whether proposed changes or al- 
teratlons In leased premises wlll 
“impair struclural strenglh" of 
building is generally questlon for 
expert testimony by competent en- 


gineers.—^Western Bldg. Co. v. J. C. 
Penney Co., 245 N.W. 909, 60 S.D. 
630. 

a Conn.—Huber v. H. R. Douglas, 
Inc., 108 A. 727, 94 Conn. 167. 

N.Y.—Slater v. Barnes, 202 N.Y.S. 

107, 207 App.Div. 413. 

22 C.J. p 647 note 28. 

9. Mo.—Oakley v. Richards, 204 S. 
W. 606, 276 Mo. 266. 

la Ky.—^Louisville & N. R. Co. v. 
Deerlng, 223 S.W. 1095, 188 Ky. 
708. 

Wls.—^Allison V. Wm. Doerflinger 
Co., 242 N.W. 568, 208 Wis. 206. 

22 C.J. p 647 note 30. 

WhetheT walls shonld have heeoi 
braced 

Tex.—Snelling v. Harper, Civ.App., 
137 S.W.2d 222, error dismissed, 
Judgment correct. 

11. Md.—Pennsylvania Steel Co. v. 
Nace, 77 A. 1121, 113 Md. 460, 45 
L.R,A,N.S., 281. 

22 C.J. p 647 note 31. 

12, Mass.—^Prendible v. Connecti- 
cut River Mfg. Co., 36 N.B. 676, 
160 Mass. 131. 

22 C.J. p 647 note 32. 

13ri Tenn.—City of Clarksville v. 
Deason, 9 Tcnn.App. 2*74, 282, cit- 
ing Corpus «ITurls. 

22 C.J. p 647 note 33. 

14w Pia.—^Pred Howland, Inc. v. 
Morris, 196 So. 472, 143 Fla. 189, 
128 A.L.R. 1013. 

Mass.—Goldman v. Regan, 142 N.B. 

701, 247 Mass. 492. 

Bulge tu bulldlug 

In proceeding against borough for 
damages for change in grade of 
highway, expert evidence was ad- 
missible on questlon whether bulge 
in abutting building was caused by 
construction of highway fili.—Brown, 
for Use of McArdle, v. Borough of 
Castle Shannon, 178 A 678, 318 Pa. 
363. 

Collapse of roof 

Ala.—Crawford Johnson & Co. v. 
Pryor Motor Co., 121 So. 388, 219 
Ala. 108. 

15. Conn.—^Reynolds v. Land Mort- 
gage & Title Co., 159 A 282, 114 
Conn. 447. 

22 C.J. p 647 note 39. 

328 


16. U.S.—MacLaughlin v. Hull, C.C. 

AWash., 87 P.2d 641. 

Ind.—Wolf Hotel Co. v. Parker, 168 
N.B. 294, 87 Ind.App. 333, 

Mass.—Young v. Kaplan, 166 N.E. 
638, 267 Mass. 152. 

Okl.—^Kenyon v. Jenkins, 40 P.2d 675, 
170 Okl. 351. 

Wash.—^Amann v. City of Tacoma, 
16 P.2d 601, 170 Wash. 296. 
Wis.-—Bent v. Jonet, 252 N.W. 290, 
213 Wis. 635, 126 A.L.R. 1246. 
Cost of building erected in accord- 
ance wlth contract is factual ques- 
tion, and not matter of opinion for 
expert testimony.—^Arkansas Puel 

011 Co. V. Andrews Point Co., 13 S. 
B.2d 738, 64'Ga.App. 595. 

Manner of holding cellar doors apaxt 
In action for injuries sustained 
when pedestrian feli on slippery 
sidewalk, pulling down iron cellar 
doors on top of hlm, *'expert'* tes¬ 
timony, that if doors were properly 
constructed they would have been 
held apart with a rigid rod instead 
of belng connected with chaln, was 
properly excludod.—^Jacoh v. City of 
Philadelphia, 6 A2d 176, 333 Pa. 
584. 

Safety of swinging doors 
Mont,—^Leybold v. Pox Butte Theat- 
er Corporation, 62 P.2d 223, 103 
Mont. 232. 

17- Kan.—Darling v. Pranklin Pire 
Ins. Co. of Philadelphia, Pa., 263 
P. 246, 122 Kan. 620. 

However, in action for injuries 
from falllng down marble stairway, 
expertas opinion testimony that con¬ 
struction of stairs wa.s not proper 
was admlssible, evon though involv- 
ing main i.s.sue on which defendentes 
liability rosted.—Goldstein v. Unit¬ 
ed Amusemcnt Corporation, 169 A 
687, 86 N.H. 402. 

Cause of collapse of xoof 
Kan.—^Darling v. Pranklin Pire Ins. 
Co. of Philadelphia, Pa., 253 P. 
246, 122 Karu 620. 

IB. Ala.—Glover v. Gcntry, 16 So. 
38, 104 Ala. 222. 

NJ.—-State v. Crivelli, 98 A 250, 89 
NJ.Law 259. 

22 C.J. p 651 note 6. 

ISw lowa.—Eisfleld v. Dill, 32 N.W. 

420. 71 lowa 442. 

22 C.J. p 651 notes 5, 6. 
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from appearances observed by him; as, for instance, 
whether a writing is recent,20 and in general as to 
its 3.ge;2i whether it was written entirely at one 
time,22 or with the same ink,23 or with a pen,24 or 
other means,26 or on particular paper;26 the or- 
der of additions to the paper;27 whether certain 
words were altered,28 canceled,29 erased,20 or added 
after execution,2i or after a paper was folded;22 
whether a figure has been changed,*23 whether a 
handwriting is natural or feigned;24 whether a 
document was written by an intoxicated personas 
or by a person who was nervous and whose hand 
was unsteady;26 or whether a document is genu¬ 
ine or forged.27 

Such a witness may also state the meaning of 
abbreviations,28 and of obscure^s or elliptical^O en- 
tries or figures ;41 and whether a set of figures, let- 
ters, marks, or writings contain an arrangement in 
cipher, and, if so, what they mean.'^^ 

It is a eondition of the admissibility of this class 
of evidence that the jury should not be equally able 
to draw the inferences properly for themselves 


and the witness is required to state the facts 
which the inference is based.^^ 

e. Fireamis 

Rules governing the admissibility of expert opin 
evidence generally have been applled to matters relat 
to firearms. 

A person especially acquainted or experiens 
with firearms may give his opinion as to matt 
relating to firearms,^® such as the kind of gun 
which a wound was inflicted^^s iiow lately a ca 
ridge^^ or gun^s has been fired; the cause of ■ 
explosion of a gun;^^ that a piece of newspa] 
looked like wadding that a particular bullet ca 
out of a particular cartridge or that a bullet i 
peared as if fired through a particular kind of 
fie.52 

A qualified witness may testify as to the range 
a bullet the resuit of experiments as to the h 
singeing64 and powder marking^s produced by fi 
arms at given distances, and how closely a gun v 
carry shot at given distances*®® 


20. Neb.—Cheney v. Bunlap, 29 K. 
W. 926, 20 Neb. 266, 67 AiruR. 828. 

22 C.J. p 661 note 8. 

21. lowa.—Eisfleld v. Dill, 32 N.W. 
420, 71 lowa 442. 

22 C.J. p 661 note 9. 

22. Pa.—Pulton V. Hood, 34 Pa- 365, 
76 Am.D. 664. 

22 C.J. p 661 note 10. 

23. Ala.—Glover v. Gentry, 16 So. 
38, 104 Ala. 222. 

22 C.J. p 651 note 11. 

24. Mass.—Commonwealth v. Web¬ 
ster, 5 Cush. 296, 62 Am.D. 711. 

25. Cal.—^Lester v. Fairbairn, 89 P. 
2d 1091, 32 Cal.App.2d 411. 

XndeUble pexLoil 

In election contest, refusal to per- 
mit contestee to offer testimony of 
experts on question whether part of 
absentee ballots were in fact marked 
by indellble pencil as required by 
statute was error.—^Lester v. Palr- 
bairn, supra. 

26. N.T.—^Dubois v, Baker, 40 Barb. 
656, afflrmed 30 N.T. 366. 

27. N.T.—Hadcock v. 0’Rourke, 6 
N.Y.S. 649, afflrmed 28 N.B. 266, 
127 N.T. 681. 

28. Mich.—^Vinton v. Peck, 14 Mich. 
287. 

22 C.J. p 661 note 16. 

29. W.Va.—Beach v. 0*Rlley, 14 W. 
Va. 66. 

30. Ala.—Blrmlngham Nat. Bank v. 
Bradley, 30 So. 646. 

22 C.J. p 661 note 17. 

31. 111.—^Rass V. Sebastiaji, 43 N.B. 
708, 160 111. 602, afflrminiT 57 111. 
App. 417. 

22 C.J. p 662 note 181.. . . 


32. Mass.—^Bacon v. Williams, 13 
Gray 625. 

33. Ind.—^Nelson v. Johnson, 18 Ind. 
329. 

34. Pa.—-In re Puller, 70 A. 1005, 
222 Pa. 182. 

22 C.J. p 662 note 21. 

35. N.C.—McLeod v. Bullard, 84 N. 
C. 616. 

36. Kan.—Scott v. Thrall, 96 P. 663, 
77 Kan. 688, 127 Am.S.R. 449, 17 
Lf.R.A.,N.S., 184. 

22 C.J. p 0«2 note 23. 

37. Ind.—^Miller v. Dill, 49 N.B. 272, 
149 Ind. 326. 

22 C.J. p 662 note 24. 

38. N.T.—Sheldon v. Benham, 4 Hili 
129, 40 Am.D. 271. 

39. Tex.—^New York Mut. L. Ins. 
Co. V. Baker, 31 S.W. 1072, 10 Tex. 
Civ.App. 616. 

22 C.J. p 662 note 26. 

40. N.T.—Sheldon v. Benham, 4 Hili 
129, 40 Am.D. 271. 

22 C.J. p 652 note 27. 

41. Mass.—Stone v. Hubbard, 7 
Cush. 595. 

22 C.J. p 662 note 28. 

42. Vt.—State v. Wetherell, 40 A. 
728, 70 Yt. 274. 

43. N.T.—Phoenix P. Ins. Co. v. 
Philip, 13 Wend. 81, 84. 

22 C.J. p 662 note 30. 

44. Ga.—^May v. Dorsett, 30 Ga. 
116. 

45. Ala.—^Sovereigrn Camp, W. O. W. 
V. Gunn, 140 So. 410, 224 Ala. 444. 

WtfenesseB held not qnallfled 

(1) Hnskilled witness cannot tes¬ 
tify whether bullet* holes in door 
were made fronpi inside or outsida— 
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Gelson v. State, 26 So. 975, 124 J 

8 . 

(2) Witness whose experience 
limited to modern firearms can 
testify as to recoil of short sinj 
barreled shot gun.—Wlse v. State, 

So. 128, 11 Ala. 72. 

(3) Slngrle experiment does 
qualify witness to testify as to 
fect of pistol shots.—Brownell 
People, 38 Mich. 732. 

46. Ky.—^Franklin v. Commonweal 
48 S.W. 986, 106 Ky. 237, 20 
1137. 

47. Ala.—Orr v. State, 23 So. 6 
117 Ala. 69. 

4& Ga.—Moughon v. State, 67 

102 . 

S.C,—State V. Davls, 33 S.E. 449, 
S.C. 339. 

Tex.—^Meyers v. State, 14 Tex.A 
35. 

22 C.J. p 654 note 61. 

49. N.C.—^Kelth V. Gre^sr, 188 f 
849, 210 N.C. 802. 

Wrong Grariig*e Shell 

N.C.—Keith v. Gregrgr, supra. 

50. N.T.—^People v. Manke, 78 N 
611. 

51. Ala.—Sovereign Camp, W. O. 
V. Gunn, 140 So. 410, 224 Ala. 4 

52. Mass.—Commonwealth v. B( 
62 N.B. 748, 180 Mass. 492. 

53. Ala.—-Mathis v. State, 73 
122, 16 Ala.App. 246. 

54. Kan.—State v. Asbell, 46 P. 1 
6'7 Kan. 398. 

55. Kan.—State v. Ashell, supra. 

56. Kan.—State v. Jones, 21 P. 5 
41 Kan. 309, 
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However, an expert on firearms may not state 
his opinion where to do so would constitute an in- 
vasion of the province of the jury.57 

f. Insurance 

Rules governing the admlsslblllty of expert opInIon 
evidence generally have been applied to matters related 
to Insurance. 

Rules governing the admissibility of expert opin¬ 
ion evidence have been applied to matters connected 
with Insurance.®® Thus, a witness of special exper- 
ience in such matters may state his inference or 
judgment as to matters connected with Insurance 
which are not within the range of common knowl- 
edge and experience,®® as, for instance, how, in the 
case of fire insurance, differences or changes in con- 
ditions or use of property, where the diiference in 
danger is not obvious, would affect the risk,®<^ and 


hence, where such facts are communicated, wheth- 
er the premium rates would be affected thereby;®! 
the premium at which a given risk could have been 
placed;®2 the value of renewal premiums;®® the 
materiality of a particular fact to a marine insur¬ 
ance risk;®^ or the extent of the loss suffered from 
a fire.®® 

On the other hand, a witness cannot state an 
inference or judgment as to matters which, although 
connected with insurance, are within the range of 
common knowledge and experience,®® such as what 
obviously constitutes an increase of fire rish,®*^ as 
leaving a building unoccupied,®® inclosing a boiler 
previously detached from the building,®® putting up 
adjacent buildings,*^® or a change in usej^i or 
whether certain suppressed facts were material to 
the risk. 72 


Fliysiciaii faanlliar with shotffTULB 
Where defense was set up that 
insured, who had been shot througrh 
head with shotgrun, had committed 
suiclde, physicians who testifled with 
reference to their personal familiar- 
Ity with shotgruna, one of whom stat- 
ed that he had made other examlna- 
tlons of gunshot wounds and pow- 
der bums, were qualifled to testify 
conoernine: slze of hole dlscharge 
would make at varylng- distances, 
spread of charge, and distance gun 
was from insured’s head at time of 
discharge.—Malone v. New Tork Life 
Ins. Co.. 83 P.2d 639. 148 Kan. 566. 

57. Mo.—Parker v. .®tna Life Ins. 
Co., 232 S.W. 708, 289 Mo. 42. 

Conjecture 

Witness cannot conjecture as to 
distance from which gun had been 
fired, where all facts are before Jury, 
and jury could teli as accurately as 
could witnei^s.—^Parker v. .^tna Life 
Ins. Co., supra, 

58. lowa.—^Nelson v. National Acci¬ 
dent Soc. of New York, 237 N.W. 
341, 212 lowa 989. 

Conjecture 

Opinion of expert is not admissi- 
ble on insurance matler where, un¬ 
der clrcumslances, opinion could 
have been no more than conjecture. 
—^Nelson v. National Accident Soc. 
of New Tork, supra. 

69. La.—Champagne v. Unity In- 
dustrial Life Ins. Co., App., 161 
So. 52, rehearing denied 161 So. 
783. 

Pa.—^Purcell v. Metropolitan Life Ins. 

Co., 3 A.2d 340, 332 Pa. 535. 

22 C.J. p 665 note 71. 

XieglbiUty of applloatlon 

(1) Where the fact is in doubt and 
it is not obvious whether the appli- 
catlon could be read by one with 
noimal eyeslght under normal con- 
dltions, expert evidence as to that 
Questlon is admissible.—New York 


Life Ins. Co. v. Wolf, C.C.A.S.D., 86 
F.2d 162, certiorari denied 67 S.Ct. 
316. 299 U.S. 614, 81 L.Ed. 463. 

(2) But expert evidence is inad- 
misslble where the type is obvious¬ 
ly so legible.—^New York Life Ins. 
Co. V. Wolf, supra—^Pirst Trust Co. 
of St. Paul V. Kansas City Life Ins. 
Co.. C.C.A.Minn., 79 P.2d 48. 

]5os 8 of wood in. fire 

Qualifled witness may testify 
whether certain quantity of wood 
could have been burned in certain 
flre.—^Welch v. Franklin Ins. Co., 23 
W.Va. 288. 

KEortaUty tables 

In death action, testimony with re- 
spect to what Insurance companies 
used table on which witness based 
his estimate of decedent's life ex- 
pectancy, and that table on which 
witness based his estimate of dece¬ 
dentes life expectancy was a Stand¬ 
ard recognized table, was admissible 
over objection of immateriality.—Ma- 
rendino v. Spitz, 3 A.2d 601, 121 N.J. 
Law 656. 

Negllgeuoe is. positiou of steamer 

Opinion evidence is admissible as 
to whether it was negligent to put 
buming steamer elose to tali and 
inflammable building during preva- 
lence of very strong wind blowing 
against building.—^Milwaukee & St. 
P. R. Co. V. Kellogg. lowa, 94 U.S. 
469, 24 L.£!d. 256. 

Adequaey of protectioxi agaiaut fire 

Tex.—^Exporters' & Traders* Com- 
press & Warehouse Co. v, Shaw, 
Civ.App., 20 S.W.2d 248. 

60. Mo.—Indlahoma Reflnlng Co. v. 
National Pire Ins. Co. of Hartford, 
Conn., App., 242 S.W. 710. 

N.T.—^Mihalcho v. Massachusetts Pire 
& Marine Ins. Co., 242 N.T.S. 640, 
229 App.Div. 813. 

Wis.—^Millard v. North River Ins. Co., 
228 N.W. 746, 201 Wis. 69. 

26 C.J. p 627 fiote 14. 
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61. Wis.—Mlllard v. North River 
Ins. Co., 228 N.W. 746. 748, 201 
Wis. 69, citing Corpus Juzls. 

22 C.J. p 656 note 73—26 C.J. p 527 
note 15. 

62. N.J.—^Martin v. Franklin Pire 
Ins. Co., 42 N.J.Law 46. 

63. Ind.—.®tna Life Ins. Co. v. Nex- 
sen, 84 Ind. 347, 43 Am.R. 91. 

64. U.S.—McLanahan v. Universal 
Ins. Co., Md., 1 Pet, 170, 7 L.Ed. 
98. 

N.Y.—Leitch v. Atlantic Mut. Ins. 

1 Co., 66 N.Y. 100. 

65. Tex.—^Homo Ins. Co. v. Collins, 
Civ.App., 55 S.lV.2d 898. 

That vessel was totai loss 

N.Y.—McLain v. British & Porelgn 
Marine Ins. Co., 38 N.Y.S. 77, 16 
Misc. 336. 

66. U.S.—Milwaukee & St. P. R. Co. 
V. Kellogg, lowa, 94 U.S. 469, 24 
L.Bd. 256. 

22 C.J. p 655 note 80. 

67. Md.—^Planters* Mut. Ins. Co. v. 
Rowland, 7 A. 267, 66 Md, 236. 

22 C.J. p 665 note 81—26 C.J. p 627 
note 16. 

68. Me.—Cannell v. Phoenix Ins. Co., 
59 Me. 582. 

22 C.J. p 656 note $2—26 C.J. p 527 
note 17. 

69. N.T.—Jefferson Ins. Co. v. Coth- 
eal, 7 Wend. 72, 22 Am.D. 567. 

70. Pa.—Franklin Pire Ins. Co. v. 
Gruver, 100 Pa. 266. 

Tex.—Merchants’ Ins. Co. v. Dwyer, 
1 Tex.Unrep.Cas. 441. 

71. Wis.—Klrchor v. Milwaukee Me- 
chanics* Mut. Ins. Co., 43 N.W. 487, 
74 Wis. 470, 5 L.R.A. 779. 

72. Ga.—Life Ins. Co. v. Fitsgerald, 
85 S.E. 913, 143 Ga. 725. 

22 C.J. p 655 note 86. 
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Similarly, an expert witness may not give his 
opinion on a matter related to Insurance which, un¬ 
der the circumstances of the case, is the ultimate 
fact to be decided,73 such as whether the risk would 
be increased by facts and circumstances which are 
clearly detailed and described in the testimony of 
other witnesses whether a misrepresentation in¬ 
creased the moral hazard of the risk;'^® whether or 
not witness would have issued policy had he known 
true facts whether building was fireproof or 
semi-fireproof whether deceased was in good 
standing as member of fratemal Insurance socie- 
tyj78 or whether books of insured were so kept as 
to show exact loss suffered by burglaryJ^ While, 
in determining the extent of loss from fire, a wit¬ 
ness may not testi fy as to whether a prudent owner 
would use the remnants of the house after the fire 
for rebuilding purposes,®® he may, if qualified, ex- 
press an opinion as to whether the building could be 
safely repaired.^^ 

Construction of poUcies. While a qualified wit¬ 


ness may give testimony as to the construction of 
insurance policies otherwise unclear,®^ he cannot 
state what an unambiguous insurance policy 
means, or give testimony tending to contradict the 
meaning of such a policy.^^ 

False statements in life policies; materiality. 
Where all the facts are before the jury, it is im- 
proper to permit the examining doctor to state his 
opinion as to whether the statements in an applica- 
tion for life insurance were true or false.®® While 
it has been held proper for a qualified expert to 
testify as to the materiality of false statements in 
the application and whether a policy would have 
been granted had it been known they were false,®® 
other authorities hold such testimony inadmissible, 
on the ground that the question of the materiality 
of the false answers is a question for the jury;®*^ 
but a qualified expert may generally testify as to 
whether the statements would be regarded as ma- 
terial according to the custom and usage of insur¬ 
ance companies generally,®® although there are some 


73. Wls.—^Max Ii. Bloom Co. v. U. S. 
Casualty Co., 210 N.W. 689, 191 
Wls. 524. 

IfCistake tn policy 

In action on policy of title Insur¬ 
ance, testimony of experts in such 
insurance as to what they would 
have done under slmllar circumstanc¬ 
es, as to custom of other title in¬ 
surance companies in such cases, and 
as to legal conclusion that policy 
should have been different in form, 
is incompetent to show that policy 
issued was resuit of mistake.—Tren- 
ton Potteries Co. v. Title Guarantee 
& Trust Co., 68 N.B. 132, 176 N.T. 
65. 

74. Ga.—Southern Mut. Ins. Co. v. 
Hudson, 42 S.B. 60, 115 Ga. 638. 

76. Lia.—Rickerfor v. Westchester 
Pire Ins. Co. of New York, App., 
186 So. 109, reinstated 187 So. 676. 

76. Minn.—Romain v. Twin City 
Fire Ins. Co., 258 N.W. 289, 193 
Minn. 1—Mack v. Pacific Mutual 
Life Ins. Co., 208 N.W. 410, 167 
Minn. 53. 

77. Tex.—Camden Pire Ins. Ass'n v. 
Brown, Civ.App., 109 S.W.2d 280, 
error dismissed. 

78. Ala.—Woodmen of the World v. 
Alford, 89 So. 528, 206 Ala. 18. 

79. Wis.—^M slx L. Bloom Co. v. U. 
S. Casualty Co., 210 N.W. 689, 191 
Wis. 624. 

80 . Tex.—Republic Ins. Co. v. Hale, 

99 S.W.2d 909, 128 Tex. 616, re- 
versing, Civ.App., 69 S.W.2d 482 
—^Phoenix Assur. Co. of London v. 
Stobaugh, 94 S.W.2d 428, 127 Tex. 
308, modifying Phoenix Ins. Co. of 
London v. Stobaugh, Civ.App., 62 
S.W.2d 678—rCommercial - Union 


Assur. Co., Limited, of London, 
Bngland, v. Everidge, Civ.App., 72 
S.W.2d 311—Chicago Pire & Ma¬ 
rine Ins. Co. V. Poley, Civ.App., 58 

S. W.2d 174—^Reliance Ins. Co. of 
Philadelphia v, Nichols, Civ.App., 
56 S.W.2d 479. 

81- Mo.—^Lux V. Milwaukee Mechan- 
ics» Ins. Co., App., 30 S.W.2d 1090. 
Owner held gnallfled 
Mo.—^Lux V. Milwaukee Mechanios' 
Ins. Co., supra. 

88- 111.—Bdgar S. Kiefer Tannlng 
Co. V. Alliance Ins. Co. of Phila¬ 
delphia, 266 IlLApp. 362. 

-Witness held not tiWBiliiM 

In an action by a beneficiary 
against insurer on a rider attached 
to a policy making it Insure against 
death from septic poisonlng, testi¬ 
mony by an offlcer of defendant com- 
pany as to the class of persons the 
rider was Intended to cover was prop- 
erly excluded, since the official had 
not Qualified himself to testify on 
this subject.—Dunwoody v. Royal In- 
demnity Co., 188 N.W. 498, 218 Mich. 
358. 

83 . n.T.—S locovich v. Oriental Mut. 
Ins. Co., 14 N.B. 802, 108 N.T. 
56. 

22 C.J. p 666 note 88. 

84. N.T.—^Home Ins. Co. v. Conti¬ 
nental Ins. Co., 73 N.B. 66, 180 N. 

T. 389, 106 Am.S.R. 772. 

Bffect of parol evidence rule see in¬ 
fra § 908. 

85. Ky.—Commonwealth Life Ins. 
Co. V. Goodknighfs Adm*r, 280 S. 
W. 123, 212 Ky. 768. 

86. Iiid.—^New York Life Ins. Co. v. 
Kuhlenschmidt, 33 N.B.2d 340. . 
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Who are Qualifled 

(1) Local agent was held not Quali¬ 
fied. 

Ind.—^New York Life Ins. Co. v. 

Kuhlenschmidt, supra. 

Ohio.—^Metropolitan Life Ins. Co. v. 
Adams, 195 N.B. 489, 49 Ohio App. 
159. 

(2) Local medical examiner was 
held not qualified.—^Metropolitan Life 
Ins. Co. V. Adams, supra. 

(3) Physician not necessarily ac- 
Qualnted with Insurance practices 
may testify that concealed disability 
would not lead to serlous physical 
Impairment or death, as affecting 
reasonableness of insurer* s action 
and of its employees’ testimony that 
they would not have issued policy if 
they had known the facts.—^New 
York Life Ins. Co. v. Kuhlenschmidt, 
supra. 

87 , XJ.S.—Stewart v. American Life 
Ins. Co., C.C.A.Kan., 89 P.2d 743. 

Cal.—Boyer v. U. S. Pidelity & Guar- 
anty Co., 274 P. 67, 206 Cal. 273. 
Ky.—Commonwealth Life Ins. Co. v. 
Goodknlghfs Adm*r, 280 S.W. 123, 
212 Ky. 763. 

22 C.-J. p 666 note 87—37 C.J. p 628 
notes 33-36. 

88, Cal.—^Boyer v. U. S. Pidelity & 
Guaranty Co., 274 P. 57, 206 Cal. 
273. 

Ky.—Pacific Mut. Life Ins. Co. v. 

Arnold, 90 S.W.2d 44, 262 Ky. 267. 
37 C.J. p. 628 note 86. 

Who are qualiOed 

(1) Local agent is not qualified.— 
New York Life Ins. Co. v. Long, 260 
S.W. 812,. 199 Ky. 133. 

(2) Physicians who have acted for 
some time as medical examiners for 
insurance companies are quallfled.— 
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g. ITautlcal Mattors 

Rules governing the admissiblllty of expert opinion 
evidence generaliy have been applled to nautical mat- 
ters. 

Persons skilled in maritime affairs^® may testify 


as to their inference or judgment regarding nauti¬ 
cal matters,®! such as matters relating to the con- 
stniction,®2 condition,®® or repair®^ of vessels; op- 
eration of vessels,®5 as in towing;®® the storage, 
handling, and protection of cargo;®*^ the transpor- 
tation of passengers;®® and such as matters relating 


Pacific Mut. Life Ins. Co. v. Arnold, 
90 S.W.2d 44, 262 Ky. 267—Penick v. 
Metropolitan Life Ins. Co., 296 S.W. 
900, 220 Ky. 626. 

89. N.T.—^Rawls v. American Mut. 
Life Ins. Co., 27 N.T. 282, 84 Am. 
D, 280—Louis v. Connecticut Mut. 
Life Ins. Co., 68 N.T.S. 683, 68 
App.Div. 137, aflarmed 66 N.E. 1119, 
172 N.T. 669. 

90. U.S.—Union Ins. Co. v. Smith, 
Ohlo, S S.Ct. 634, 124 U.S. 406, 
31 L.Ed. 497. 

22 C.J. p 682 note 77. 

91. N.C.—Slkes v. Paine. 32 N.C. 280, 
61 Am.D. 389, 

22 C.J. p 682 note 78. 

Opinion xnay relate to 

(1) Prom what direction blow 
came.—The Clipper v. Logan, 18 Ohlo 
376. 

(2) Meanlng of certaln lights In 
nautical terms.—Townsend v. Mc- 
Lean Constr. Co., 75 S.B. 716, 169 
N.C. 603—22 C.X p 682 note 92. 

<3) Tonnage of barge.—Flandreau 
V. Blsworth, 46 N.E. 863, 161 N.T. 
473. 

(4) Whether machinery in steam- 
boat was properly place^.—Clark v. 
Detroit Locomotive Works, 32 Mich. 
348. 

(6) Whether ship had full cargo. 
—Ogden V. Parsons, N.T., 23 How 
167, 16 L.Bd. 410. 

(6) Whether vessel could become 
unmanageable under certaln condi¬ 
tione.—Hines v, Eastern S. S. Lines, 
139 N.m 823, 246 Mass. 386. 

99. U.S.—Malbrunn v. Hamburg- 
Amerlcan S. S. Co., C.C.A.N.T., 77 
P.2d 304. 

22 C.J. p 682 note 79. 

Neoesslty of braoing 
Ala.—J. H. Burton & Sons Co. v. May, 
103 So. 46, 212 Ala. 436. 

93. U.S.—^Union Ins. Co. v. Smith, 
Ohlo, 8 S.Ct 684, 124 U.S. 406, 
81 KEd. 497. 

Seaworthiness 

U.S.—^Unlon Ins. Co. v. Smith, su¬ 
pra. 

22 C.J. p 682 note 84. 

Oanee of oondltlon 

(1) Cause of leaklng.—^Parsons v. 
Manufacturers’ Ins. Co., 16 Cray, 
Mass., 463. 

(2) Cause of openlng of seam.— 
Paddock v. Commerclal Ins. Co., 104 
Mass. 621. 

(3) Whether boats of certaln chai> 
aoter, when loaded, usually leak and 


require daily use of pumps to keep 
them free from water.—^Western Ins. 
Co. V. Tobin, 32 Ohio St. 77. 

22 CJ. p 682 note 96. 

Whether certaln defeots were obvions 
Mass.—Cook v. Castner, 63 Mass. 266. 
22 C.J. p 682 note 88. 

94. U.S.—The Umbria, L.C.N.T., 148 
P. 283, afllrmed 163 P. 851, 83 C.C. 
A. 33. 

Cost of repalrs 

(1) In general.—^The Umbria, su¬ 
pra—22 C.J. p 682 note 81. 

(2) Reasonableness of wharfage 
charges.—^Perth Amboy Dry Dock Co. 
V. Crawford, 136 A. 897, 103 N.J.Law 
440. 

Fadlnre to repair as efCecting di- 
minution in value.—Sikes v. Paine, 32 
N.C. 280, 61 Am.I>. 389. 

95. Md.—Baltimore Elevator Co. v. 
Neal, 6 A. 338, 66 Md. 438. 

Opinion may relate to 

(1) Whether vessel was skillfully 
handled.—^Baltimore Elevator Co. v. 
Neal, supra—22 C.J. p 682 note 87. 

(2) Whether collision could have 
been avoided.—Lambert v. La Conner 
Trading & Transportation Co., 79 P. 
608, 37 Wash. 113—22 C.J. p 682 note 
90. 

(3) Whether vessel carried proper 
lights.—^Weaver v. Alabama Coal 
Min. Co., 86 Ala. 176. 

(4) Necesslty for jettison.—^Prlce 
V. Hartshom, 44 N.T. 94, 4 Am.R. 
646, affirming 44 Barb. 665—Walsh 
y. Washington Marine Ins. Co., 32 
N.T. 427. 

(6) Whether vessel was safely 
moored.—^Moore v, Westervelt, 22 N. 
T.Super. 668, aflSlrmed 27 N.T. 234, 
26 How.Pr. 277 —22 C.J, p $83 note 
3. 

(6) Good seamanship of leaving a 
barge moored when tide is falling.— 
Leary v. Woodruff, 19 Alb.L.J., N.T., 
337. 

96tf Md.—^Baltimore Elevator Co. v. 

Neal, 5 A. 338, 66 Md. 438. 
Opinion may relate to 

fl) Proper time and mode of 
cbanglng fastenlngs of towboats, 
and whether it is safe and prudent 
to stop them while sea is running. 
—^Delaware & Chesapeake Steam 
Towboat Co. v. Starrs, 69 Pa. 86— 
22 C.J. p 683 note 6. 

(2) Method of conveying hawser 
to tow.—Stahlin v. Lehigh Valley 
R. Co., 16 A.2d 844, 126 N.J.Law 211. 
C8) Whether tug captain’s han- 
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dling of vessel in tow indicated him 
to be skillful.—Baltimore Elevator 
Co. V. Neal, 6 A. 338, 66 Md. 438. 

(4) Whether it was good seaman¬ 
ship for tug, disabled while towing 
vessels, to pass two ports before 
putting in.—Union Ins. Co. v. Smith, 
Ohio, 8 S.Ct. 534, 124 U.S. 405, 31 L. 
Ed. 497. 

(5) Whether it was safe to tug 
three boats abreast while towing on 
wide water with high wlnd.—Eastern 
Transp. Line v. Hope, Pa., 96 U.S. 
297, 24 L.Ed. 477. 

97. U.S.—The Rangoon Maru, C,C. 

A.N.T., 27 P.2d 722. 

Amonnt of cargo 

Opinion of shipmaster or other 
skilled witnesses may be received 
with respect to amount of cargo 
with which vessel may safely be 
laden. 

U.S.—Weston v. Poster. C.C.Mass., 
29 P.Cas.No.17,452. 2 Curt. 119. 

Mo.—St. Louis & Tennessee River 
Packet Co. v, Nowland, 215 S.W. 
11, 279 Mo. 500. 

22 C.J. p 682 note 98. 

Stowlng of cargo 

(1) Opinions of experlenced atow- 
age men, and not opinions of chem- 
ists, control in determining negli- 
gence in stowing cargo,—The Ran¬ 
goon Maru, C.C.A.N.Y., 27 P.2d 722. 

(2) Underwriters have been per- 
mitted to testify that unusual meth¬ 
od of stowage is fact material to 
risk.—Leitch v. Atlantic Mut. Ins. 
Co., 66 N.T. 100—22 C.J. p 683 note 
2 . 

(3) Safety of carrying cotton on 
deck.—Lapham v. Atlas Ins. Co., 24 
Pick., Mass., 1. 

(4) Whether marble was properly 
stowed.—Price v. Powell, 3 N.T. 322. 
22 C.J. p 683 note 1. 

Bandling of cargo, as in loading 
or unloading.—J. H. Burton & Sons 
Co. V. May, 103 So, 46, 212 Ala. 435. 
ProtectioiL of cargo 
U.S.—^U. S. V. Los Angeles Soap Co., 
C.C.A.Cal., 83 P.2d 875. 

96. U.S.—^Malbrunn v. Hamburg- 

American S. S. Co.» C.C.A.N,Y., 77 
P.2d 304. 

Ntimber of people that could safe¬ 
ly be carried under glven condi tions. 
—Corbln v. Haws Refractories Co., 
120 A. 811, 277 Pa. 126. 

Wliether proper precantlons were 
taken for protection of passengers. 
—Maibrunn v. Hamburg-American S. 
a Co., C.OJLN.Tm 77 P.2d 304. 
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to water conditions.^^ 

However, the statement should be rejected where 
the nautical experience of the witness is not such 
as to enable him to draw the inference or form the 
judgment which he proposes to state where the 
facts can be fully placed before and comprehended 
by the jury;^ where the opinion would not have 
aided the jury;^ where the subject of the testimony 
is the nltimate fact in issue where there is no ev- 
idence on which the expert could base his opinion 
or where the opinion is on a question as to which 
there is direct proof.® 

h. Photography 

Rules governing the admissiblllty of expert opinion 
evidence generally have been applled to photographs, In- 
cluding X-ray photographs. 

A witness skilled in photography may testify as 
to questions connected with the technical aspects of 
photography,*^ and may explain a photograph so as 
to identify the matters depicted therein;^ but, in 
explaining or interpreting a photograph, he may not 
give his opinion as to matters for which no special 
skill or experience is needed.9 A witness who has 
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sufficient knowledge of the subject of a photograph 
may testify that the photograph is a faithful repre- 
sentation thereof;^® but one who has never seen 
a sitter cannot testify from an examination of pho¬ 
tographs of him that a certain bust is a good like- 
ntssM 

X-ray photograph. A person experienced in the 
use of X-ray machines may state an opinion, based 
on the resuit produced, as to whether a machine was 
operated in a proper manner.^2 Jt is proper for an 
expert to explain an X-ray photograph in such par- 
ticulars as are not understood by a layman;^^ but 
what the jnry can see and understand about the 
matter is not a subject of expert testimony.^^ 

i. Surveying 

Rules governing the admissiblllty of expert opinion 
evidence generally have been applled to matters relatlng 
to surveying. 

A surveyor, or othcr person skilled and experi¬ 
enced in that field, may testify as to matters related 
to surveying, and may ordinarily state his inference 


99. Tex.—Smlth v. Sabine & B. T. 
R. Co., 13 S.W. 166, 76 Tex. 68. 

ISTavUrabUlty of streaui 
TT.S.—^U. S. V. Appalachlan Electric 
Power Co., D.C.Va., 23 P.Supp. 88, 
afflrmed, C.C.A., 107 F.2d 769, cer¬ 
tiorari granted 60 S.Ct. 608, 309 

U.S. 646, 84 Li.Ed. 999, reversed 
on other grounds 61 S.Ct. 291, 311 
U.S. 377, 86 L.Ed, 248, rehearing 
denied 61 S.Ct. 548, 312 U.S. 712, 
86 L.Ed, 114'3. 

Cal.—Chico Bridge Co. v. Sacramen¬ 
to Transp. Co., 66 P. 780, 123 Cal. 
178. 

Waves 

(1) Experienced river navigators 
who knew both boats have been al- 
lowed to testify as to probable ef- 
fect on one boat of waves or swells 
caused by another.—^Western Ins. 
Co. V. Tobin, 32 Ohio St. 77. 

(2) Bffect of wind with respect to 
size of waves may also be stated. 
—Smith V. Sabine & E. T. H. Co., 
13 S.W. 165, 76 Tex. 63. 

1. Mont.—State v. Martin, 219 P. 

632, 68 Mont. 392. 

22 C.J. p 683 note 11. 

Boatswatn who ordered seaman to 
wash ventilators was held not “ex¬ 
pert” in absence of evidence as to 
his age, general experience at sea, 
and partlcular experience as boat- 
pwain, as respects admissiblllty of 
testimony involving his opinion In 
seaman's action for injuries sus- 
talned in fall from ventilator,— 
South Atlantic S, S. Co. of Uelaware 

V. Munkacsy> 187 A. 60p, 7 W.W. 


Harr., Del., 580, certiorari denied 67 
S.Ct 23'8. 299 U.S. 607, 81 L.Ed. 448. 

2. Md.—Baltimore, C. & A. R. Co. 
V. Moon, 84 A. 636, 118 Md. 380. 

Mo.—^Rosenheim v. American Ins. 

Co., 38 Mo. 230. 

22 C.J. p 683 note 12. 

3. N.C.—Bryant v. Stone, 100 S.E. 
578, 178 N.C. 291. 

4. Ala.—J. H. Burton & Sons Co. 
V. May, 103 So. 46, 212 Ala. 436. 

Unloadlng of barge 
Expert may not state his opinion 
as to whether barge was properly 
unloaded, but may only state wheth¬ 
er it was unloaded in the manner 
generally used by careful and pru- 
dent men shilled in that line of 
business.—BL Burton & Sons Co. 
V. May, supra. 

5. Miss.—Quackenboss v. Insurance 
Co. of North America of Phila¬ 
delphia, 60 So. 444, 95 Miss. 872. 

6. U.S.—The Domlra, C.C.A.N.Y., 56 | 
F.2d 686, afllrming, D.C., 49 F.2d 

I 324. 

7. Ala,—^Bames v. Ingalls, 39 Ala. 
193. 

22 C.J. p 683 note 16. 

WorkmaxLBhip 

(1) Witness may state whether 
photographlc reproduction is good 
specimen of work by particulax proc- 
ess.—^Marston v. Dingley, 34 A. 414, 
88 Me. 646—22 C.J. p 683 note 17. 

(2) Witness may testify as to 
skill of another photographer with 
whose work he is familiar.—Stevens 
V. Walton, 68 P. 834, 17 Colo.App. 
440. 


Bate of produotlon 
Witness may state number of 
photographs of falr guality which 
could be produced in month.—^Barnes 
V. Ingalls, 39 Ala. 193. 

8. S.C.—Huggins V. Broom, 199 S.B. 
903, 189 S.C. 16. 

9. S.C.—^Huggins V. Broom, supra. 
Obscene photograph 

Photographer wlll not be allowed 
to state his opinion as to whether 
or not certain kind of photograph is 
obscene.—^People v. Mulier, 96 N.T. 
408, 48 Am.K. 635. 

lOi Cal.—^Miller v. Silvester, 36 P.2d 
387, 140 Cal.App. 346. 

11. N.Y.—Schwartz v. Wood, 21 N. 
Y.S. 1063. 

12. Minn.—Holt v. Ten Broeck, 169 
N.W. 1073, 134 Minn. 468, Ann.Cas. 
1918E 256. 

13. Or.—^Vale v. Campbell, 263 P. 
400, 123 Or. 632. 

Explanation of results of X-ray ex¬ 
amination see supra § 636. 
Dlstlngnlshing bone from flesh 
One who knows theory of taking 
X-ray photographs is competent to 
testify that bone can be dlstin- 
gulshed from flesh in X-ray photo- 
grraph, and that bone will make a 
heavier shade than muscles. 
lowa.—^Daniels v. lowa City, 183 N. 

W. 416, 191 lowa 811. 

Tex.—^Missouri, K. & T. R. Co. v. 
Ceker, Civ.App., 143 S,W. 218. 

14. lowa.—^Daniels v. lowa City, 18'8 
N.W. 416. 191 lowa 811. 
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from the facts.i® Thus it has been held proper for 
a surveyor to state that a particular map is cor- 
rect,i® in accordance with a survey made by him 
that a particular map is a government survey, where 
he is familiar with government surveys;^® that a 
certain line is shown hy the marks to have been run 
by government surveyors that a line run by him 
was a true line according to government surveys 
that marks were fresh and easily identified and 
utilized that certain stakes are surveyor's 
stakes;^^ that the field notes of a survey closed;^^ 
the area of a given piece of land that the comer 
of a survey was not marked on the ground, but was 
a mere office call;^^ that the meanderings of a 
stream shown by a former survey would fit only 
one particular part of a stream or whether the 


property described by field notes in a petition was 
embraced within the metes and bounds given in 
deeds examined by him.27 A surveyor may inter- 
pret the field notes of another surveyor, where a 
proper foundation is laid for the introduction of 
such notes.^^ So, also, testimony of surveyors as 
to the true location of the lands and boundaries has 
been held admissible.^^ 

However, a surveyor may not state his conclu- 
sions on matters related to surveying which are for 
the court or jury to decide,30 and which the jury are 
as competent as the expert is to decide ;3i and this 
limitation has been held to mean that a surveyor 
may not give his opinion as to the true location of 
land or lines in controversy,32 although the Identi¬ 
fication of a monument or comer is not affected by 

this limitation.33 


16. Ala-—Shook v. Pate, 60 Ala. 91. 
22 C.J. p 690 note 41—9 C.J. p 287 
note 2. 

WltnesB held g.iialilLed 

Testimony of one who had been 
county surveyor and deputy county 
surveyor, who knew the location of 
the land, that land described in 
judgment against plaintiff and its 
grantor, failure of title to which 
was alleged, included the land de¬ 
scribed in the deed, was not inad- 
missible on ground that witness was 
not Qualifled.—^Wigham v. Wilson, 
Tex.Civ.App., 211 S.W. 469. 

Xltle searoher may properly lo¬ 
cate lot on sketch and testify to 
whom such lot was distributed.— 
Byard v. Hoelschter, 161 A. 361, 112 
Conn. 6. 

Tacts not proved 

Opinion of surveyor is inadmis- 
sible where it Is based on map 
whose authenticity was not estab- 
lished.—^In re Bastern Boulevard in 
Borough of the Bronx, City of New 
York, 243 N.T.S. 57, 230 App.Div, 62. 
Method of numlng stralght Une 
Surveyor may testify that straight 
line cannot be run without aid of 
instruments.—Holden v. Cantrell, 84 
S.S. 826, 100 S.C. 265. 

Reliability of survey 
Testimony by surveyor as to re¬ 
suit of survey is not inadmlssible 
because he declines to say that it 
was absolutely correct, where he eif- 
flrms that it was reliable.—^Aldrich 
Min. Co. V. Pearce, 68 So. 900, 192 
Ala. 195. 

16. Ala.—^Barrett v. Kelly, 30 So. 
824, 131 Ala. 378. 

Tex.—Olsen v. Gulf Productibn Co., 

. Clv.App., 111 S.W.2d 784, error re- 
fused. 

17. Ala.—^Pord V. Bradford, 103 So. 
549, 212 Ala. 616. 

Mo,—^Von ¥31me v. Fuchs, 8 S.W.2d 
824, 320 Mo. 746. 


13. Mo.—^Von Bime v. Puchs, supra. 
19. Ala.—Brantly v. Swift, 24 Ala. 
390. 

20« Ala.—Smith v. Bachus, 70 So. 
261, 196 Ala. 8. 

21. Mont.—Bramlett v. Plick, 67 P. 
869, 23 Mont. 95. 

22. Conn.—McGann v. Hamilton, 19 
A. 376, 68 Conn. 69. 

33, Tex.—Matkins v. State, Cr., 62 
S.W. 911. 

24. N.C.—Belding v. Archer, 42 S.B. 
800, 131 N.C. 287. 

25. Tex.—^Petroleum Producers Co. 
V. Stolley, Civ.App., 187 S.W.2d 
207, error dismissed, judgment 
correct. 

26. Tex.—Camp v. League, Civ. 
App., 92 S.W. 1062. 

37« Tex.—Camp v. League, supra. 

28. Ala.—Hodges v. Sanderson, 10'6 
So. 652, 213 Ala. 563. 

NY.—^Wightman v. Campbell, 112 N 
E. 184, 217 NY. 479, Ann.Cas.1917 
E 673, afflrming 146 NY.S. 666, 161 
App.Div. 49. 

29- Ala.—^Burleson v. Gillam, 89 So. 
36, 205 Ala. 673—Smith v. Bachus, 
70 So. 261, 196 Ala. 8—Chappelle 
V. Roberts, 43 So. 489, 160 Ala. 
457. 

NC.—^Berry v. Richmond Cedar 

Works, 113 S.B. 772, 184 NC. 187. 

30. NC.—Benton v. Montgomery 
Lumber Co., 142 S.B. 229, 196 N 
C, 363—Pace v. McAden, 131 S.B. 
629, 191 NC. 137. 

9 C.J. p 288 notes 5, 6. 

Whether land is within descrlptlon 
Testimony of surveyor, to effect 
that his conclusion from evidence in 
case was that metes and bounds de¬ 
scribed in deeds under which plain- 
tllf claimed included land in contro- 
versy, was mere conclusion and not 
evidence.—Gnggs v. Brown, 102 S.B. 
212, 126 Va. 666. 
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Uethods of surveying 

Surveyor may ordinarily testify 
as to what are accepted methods of 
surveying and whether he used such 
methods, except where circumstanc- 
es are such that testimony as to 
methods becomes in fact an opin¬ 
ion as to auestion which jury must 
decide, or involves applicat ion of 
rules of law.—Southern Pine Lum¬ 
ber Co. V. Whlteman, Tex.Civ.App., 
104 S.W.2d 635, error dismissed. 

31. NH.—Salisbury Beach Asso¬ 
ciates V. Llttlefleld, 200 A. 777 89 
NH. 447. 

W.Va.—Adkins v. Downing Gas Co., 
198 S.B. 131, 120 W.Va. 401. 
Similaxlty of meanderings 
Testimony of surveyor that his 
meanderings of river corresponded 
with those of certain lield notes is 
Inadmissible where the two sets of 
meanderings are introduced in evi¬ 
dence, and leave no room for ex- 
pression of opinion as to their cor- 
respondence, unless some question 
arises as to identity or comparativ'e 
identity of calls, in which event siir- 
veyor may testify.—Goodson v. Pitz- 
geraJd, 90 S.W. 898, 40 Tex.Civ.App. 
619. 

32. Tex.—Olsen v. Gulf I»roduction 
Co., Clv.App., 111 S.W.2d 784, er¬ 
ror refused—Southern Pine Lum¬ 
ber Co. v. Whlteman, Civ.App., 104 
S.W.2d 635, error dismis.sed—Klr- 
by Lumber Co. v. Adams, Civ.App., 
291 S.W. 279—Land v. Dunn, Civ. 
App., 226 S.W. 801. 

W.Va.—^Adkins v. Downing Gas Co., 
198 S.E. 131, 120 W.Va. 401—State 
V. West Virginia Pulp & Paper 
Co., 162 S.B. 197, 199. 108 W.Va. 
653, clting Ootpns Juris. 

9 C.J. p 287 note 1. 

33« W.Va.—Adkins v. Downing Gas 
Co., 198 S.B. 131, 120 W.Va. 401— 
Curtis V. Meadows, 99 S.B. 286, 84 
- W.Va. 94. 
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j. Traospoitatioii 

Rules governing the admissibilfty of expert oplnlon 
evidence generally have been applled to matters relatfng 
to transportation. 

One who is shown to be suitably qualified^^ may 
state his opinion with respect to matters relating to 
transportation,35 such as the transportation of live 
stock;3® time of, or delay in, transportation 7 the 
proper conduct of the carrier under given circum- 
stances;38 and the circumstances under which a 
given transportation could have taken place in safe- 
ty.S9 

However, an expert witness may not give his 


opinion on a question regarding transportation 
which the jury must decide,^® or on a question of 
law,4i or on a matter which a jury would know as 
much about as the expert.'^^ 

k. Miscellaneous Matters 

Rules governing the admissibillty of expert oplnlon 
evidence have been applled to numerous and miscellane- 
OU8 subjecta In addition to those previously discussed. 

Tn addition to the subjects considered in the pre- 
ceding subdivisions of this section, and in §§ 524- 
545 supra, the rules governing the admissibility of 
expert opinion evidence have been applied to numer¬ 
ous other subjects,such as matters related to avi- 


34L Okl.—Chlcago, R. I. & P. Ry. 
Co. V. Lawton Graln Co., 221 P. 
1013, 94 Okl. 289. 

22 C.J. p 691 note 61. 

35. Ark.—Covingrton v. St. Francis 
County, 91 S.W. 186, 77 Ark. 258, 
Oplnlon may relate to 

(1) Reasonableness of rates.— 
Covlngton v. St. Francis County, 91 
S.W. 186, 77 Ark. 268. 

(2) Whether certain transaction 
amounted to C. O. D. shipment. 

Tex.—Davidson v. State, Cr., 73 S. 

W. 808. 

Wash.—Tacoma v. Bonnell, 109 P. 
60, 58 Wash. 593. 

(3) Whether certain goods were 
properly packed. 

Minn.—Shrlver v. Sioux City, etc., R. 

Co., 24 Minn. 506, 31 Am.R. 8'63, 
Tex.—^Pt. Worth & D. C. R. Co. v, 
Harlan, Civ.App,, 62 S.W. 971. 

(4) Whether certain goods were 
properly iced,—^Pt. Worth & D. C. R, 
Co. v. Harlan, supra. 

33. U.S.—Southern Pac. Co. v. Ar- 
nett, Utah, 111 P. 849, 60 C.C.A. 17. 
Opinion may relate to 

(1) Cause of observed injuries to 
live stock.—Schaeffer v. Philadel¬ 
phia & R. R. Co„ 31 A. 1088, 168 
Pa. 209, 47 Am.S.R. 884—22 C.J, P 
691 note 71. 

(2) « Whether cattle were in suit- 
able condition for shipment- 

U.S.—Southern Pac. Co. v. Arnett, 
Utah, 111 P. 849, 60 C.C.A 17. 
Tex.—Chicago, R. I. & T. R. Co. v. 
Carroll, 81 S.W. 1020, 36 Tex.Civ. 
App. 359. 

(3) Number of cattle or hogs 
which could be placed in car with- 
out overcrowding. 

111 .—^Wabash, St. Louis & Pacific R. 

Co. V. Pratt, 16 Ill.App. 177. 
lowa.—Colach v. Chicago, M. & St. 
P. R. Co., 163 N.W. 327, 171 lowa 
78. 

(4) Usual percentage of loss in 
shipping of cattle.—True Bros. v. St. 
Louis, B. & M. R. Co., Tex.Civ.App., 
14'3 S.W. 298. 

(6) Normal shrinkage of hogs re- 


sultlng from shipment.—Southern 
Kansas R. Co. v. Hughey, Tex.Civ. 
App., 182 S.W. 361. 

37. Okl.—Chicago, R. I. & P. Ry. 
Co. V. Lawton Grain Co., 221 P. 
1013, 94 Okl. 289. 

Opinion may relate to 

(1) Whether certain delay was 
reasonable.—Chicago, R. I. & T. R. 
Co. V. Kapp, 83 S.W. 233, 37 Tex. 
Civ.App, 203—Chicago, etc., R. Co. v. 
Carroll, 81 S.W. 1020, 36 Tex.Civ. 
App. 359. 

(2) Time ordinarily consumed in 
certain character of shipment. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Lawton Graln Co., 221 P. 1013, 94 
Okl. 289. 

Tex.—Texas & N. O. R. Co. v. East, 
Civ.App., 74 S.W.2d 1062. 

22 C.J. p 691 note 74. 

Witnesses held not (inalifled 
Witness whose informatlon as to 
time for shipment of perishable 
foods between two points yv^as ac- 
Quired more than year before is not 
qualified to give oplnlon as to neg- 
ligent delay; nor is witness quali¬ 
fied whose opinion is based solely 
on knowledge of how rallroads han- 
dle cars, rather than on experience 
in such shipments.—^Rudy v. Cleve- 
land, C., C. & St. L. R. Co., Mo.App., 
278 S.W. 814. 

38. Minn.—Lindsley v. Chicago, M. 
& St. P. R. Co., 33 N.W. 7, 36 
Minn. 639, 1 Am.S.R. 692. 

22 C.J. p 691 note 65. 

39. Ala.—^Louisville & N. R. Co. v. 
Landers, 33 So. 482, 135 Ala. 504. 

22 aJ. p 691 note 72. 

40. Fla.—^Atlantic Coast Lme R. Co, 
V. Cowart, 190 So. 646, 140 Pia 
596. 

41. Tex.—Texas & N. O. R. Co. v. 
Bast, Civ.App., 74 S.W.2d 10'62. 
What oonstitntes reasonable time 

for shipment of goods has been held 
mixed question of law and fact, and 
opinion is not admissible.—Texas & 
N. O. R. Co. V. East, supra—^Pt. 
Worth & B. C. R, Co. v. Gatewood, 
.CiV.App., 186 S.W. 932. 
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42. Tex.—Guarantee Mercantile Co. 
V. Jefferson Parmers’ Union Cot- 
ton Warehouse Co., Civ.App., 247 
S.W. 601. 

Frobabillty of Injnry to ootton un¬ 
der stated conditions.—Guarantee 
Mercantile Co. v. Jefferson Farmers’ 
Union Cotton Warehouse Co., supra. 

What constitntes proper coveilng 
N.T.—Schwinger v. Raymond, 11 N. 
E. 952, 106 N.T. 648. 

43. Evidence held admissible as to 

(1) Ichthyology.—Cottrill v. My- 
rick, 12 Me. 222. 

(2) Life expectancy and sum re- 
qulred to purchase annuity. 

Mass.—^Leave v. Boston Elevated 
Ry. Co., 28 N.E.2d 483, 306 Mass. 
391. 

N.J.—^HarrJs v. Johnson, 152 A. 182, 
8 N.J.Misc. 842. 

(3) Percentage of patrons who at- 
tended theater because of attractJons 
other than feature picture.—Sheldon 
V. Moredall Realty Corporation, D. 
C.N.T., 29 P.Supp. 729. 

(4) Professional skill and compe- 
tence.—^Appeal of Conley, SO Pa. 
List. & Co. 593. 

(6) Racial characteristles. 

Ga.—^Whlte v. Clements, Ga. 232. 
Ind.—^Nave v. Williams, 22 Ind. 368. 
N.C.—State v. Jacobs, 6l N.C. 284. 

22 C.J. p 684 note 26. 

(6) Reasonableness of tax.—City 
of Spokane v. Spokane Gas & Fuel 
Co., 26 P.2d 1034, 175 Wash. 103. 

(7) Tannlng of leather. 

Ala.—^Nelson v. Wood, 62 Ala. 175. 
N.Y.—^Bearss v. Copley, 10 N.T. 93. 
22 C.J. p 691 notes 67, 68. 

(8) Trafflc hazards.—General Out- 
door Advertlsing Co. v. Department 
of Public Works, 193 N.E. 799, 289 
Mass. 149, appeal dismissed Gener¬ 
al Outdoor Advertising Co. v. Cal- 
lahan, 66 S.Ct. 495, 297 U.S. 726, 80 
L.Bd. 1008, General Outdoor Adver¬ 
tising Co. V. Hoar, 56 S.Ct. 495, 297 

U. S. 725, 80 L.Ed. 1008, and Brink 

V. Callahan, 56 S.Ct 496, 297 U.S. 
725, 80 L.Ed. 1008. 
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the cost of maintenance and support of 
children;^5 the dangerous character of particular 
premises or a particular situation the distance a 
moving body had gone,^*^ or the distance within 


which it could be stopped;^» earning capacity;^» 
economic conditionsexplosions, and their cause 
and effect;®^ and such as matters related to fires, 


(9) Whether convertinff Street to 
one-way Street would resuit in sub¬ 
stantia! loss to bus company.— 
Eiffhth Avenue Coach Corporation v. 
City of New York, 10 N.Y.S.2d 170, 
170 Misc. 243, afflrmed 20 N.Y.S.2d 
402, 259 App.Div. 870, appea! grant- 
ed 20 N.T.S.2d 986, 259 App.Div. 100'2. 

(10) Whether mortgage was prop- 
erly recorded.—^Inashlma v. Wardall, 
258 P. 839, 145 Wash. 77. 

(11) Other matters. 

r.S.—(JrofC V. Smith, D.C.Conn., 34 
P.Supp. 319. 

Cal.—Dyer v. Superior Court of Cal- 
ifomla, 271 P. 113, 94 CaLApp. 
260. 

22 C.J. p 654 note 58, p 680 note 67. 

Svld6ii.ce held Inadmlsslhle as to 

(1) Availability, for lllling station, 
of sites other than one in Issue, 
permit for which had been denied.— 
Ooulthard v. Board of Adjustment 
of City of Neligh, 266 N.W. 630, 130 
Neb. 548. 

(2) Probability that a certain per- 
son prepared and wrote a purported 
will.—In re Miller’s Hstate, 229 P. 
861, 71 Mont 830. 

(8) Sufficlency of screening to pro- 
tect spectators at baseball game.— 
Kavailan v. Seattle Baseball Club 
Ass'n, 177 P, 776, 105 Wash. 216, re- 
versed on other grounds 181 P. 679, 
106 Wash. 216. 

(4) Whether specified sums were 
taxable.—^Hatch v. U. S., C.C.A.Iowa, 
34 F.2d 436, certiorari denied 50 S. 
Ct. 246, 281 U.S, 731, 74 L.Bd. 1147. 

(5) Other matters. 

Mass.—^Barbrick v. Huddell, 139 N. 
B. 629, 245 Mass. 428—^Attomey 
Genera! v. Tufts, 132 N.E. 322, 239 
Mass. 458, 17 AL.R. 274. 

WitiLess held not qualUed 

(1) Witness connected with acci¬ 

dent Insurance company and famillar 
with records of causea of accidents 
was held not competent as to wheth¬ 
er particular obstruction constituted 
trafBc hazard.—General Outdoor Ad- 
vertlsing Co. v. Department of Pub¬ 
lic Works, 19'8 N.B. 799, 289 Mass. 
149, appeal dlsmissed General Out¬ 
door Advertising Co. v. Callahan, 56 
S.Ct. 495, 297 U.S. 726, 80 L.Ed. 

1008, General Outdoor Advertising 
Co. V. Hoar, 66 S.Ct. 495, 297 U.S. 
725, 80 L.Ed. 1008, and Brink v. 
Callahan. 56 S.Ct. 496, 297 U.S. 726, 
80 L.Bd. 1008. 

(2) In action for false representa- 
tlons in sale of stock, testlmony 
that aftei: witness examined pros¬ 
pectus, l\e ,coul^ not recommend it 
as sound investment was improperly> 


admitted.—Graff v. Tinkham, 231 N. 
W. 693, 202 Wls. 141. 

(3) Other cases. 

Tex.—Bakin v. Glenn, Civ.App., 141 
S.W.2d 420. 

Vt.—Shields v. Vermont Mut. Pire 
Ins. Co.. 147 A. 362, 102 Vt. 224. 

44, BvldeiLce h^d admlsslble 

A witness, who had flown over 
eleven thousajcid hours during twen- 
ty-two years, had visited numerous 
air flelds, and had supervised prep- 
aration and operation of several air 
flelds, was qualifled to state opinion 
whether particular fleld was a safe 
place for planes to land, and to draw 
inference from wheel tracks, al- 
though he lacked technical training 
and could not claim familiarity with 
laws relative to maintenance of air- 
ports.—Beck v. Wings Pield, D.C. 
P8u, 35 P.Supp. 953, modifled on oth¬ 
er grounds, C.C.A., 122 F.2d 114. 

WitxiesB held not qnaUlled to testi- 
fy as to flying conditions.—Seaman 
V. Curtis Flying Service, 247 N.T.S. 
251, 231 App.Div. 867. 

45. Evldenoe h4Ld admlsslble 

(1) Opinion of housewife and 
mother has been held admissible.— 
Jaffe V. Deckard, Tex.Civ.App., 261 
S.W. 890. 

(2) However, it has also been held 
that expert testimony as to the cost 
of reanng and educating children 
is inadmissible, such matters being 
properly determinabis by the jury 
rather than by the varying ideas of 
expert parents.—St. Douis, B. & M. 
Ry. Co. V. Watkins, Tex.Civ,App., 
246 S.W. 794. 

49. Evldenoe held admlsslble 

(1) Where danger is not obvious 
and would be difflcult for jury to 
appreciate.—Magyar v. Pennsylvania 
R. Co., 144 A. 766, 294 Pa. 686. 

(2) Whether individual in kayak 
loaded with suppiles could descend 
certain river wlthout being drowned. 
—Sargent v. Massachusetts Accident 
Co., 29 N.E.2d 825, 307 Mass. 246. 
Evldence held Inadmissible 

(1) Where all facts have been pre- 
sented to jury and situation is sim¬ 
ple and understandable. 

Ind.—^Del-Mar Garage v. Boden, 179 
N.E. 729, 95 Ind.App. 817. 

Ky.—^Morton's Adm*r v. Kentucky- 
Tennessee Light & Power Co., 138 
S,W.2d 345, 282 Ky. 174. 

Pa.—Smith v. Penn Fedexn! Corpora¬ 
tion, 172 A. 147, 315 Pa. 20—^Mag- 
yar v. Pennsylvania R. Co., 144 A. 
765, 294 Pa. 585. 

(2) Whether deceased should have 
known that.'elevator was descendlng 
by difference in’ floor level and by 
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noise of elevator is question which 
Jury, not expert, must decide. 

Mo.—Unrein v. Oklahoma Hide Co., 
244 S.W. 924, 296 Mo. 353. 

(3) Whether it was safe for chil¬ 
dren to play on lumber piled in man- 
ner described was held question not 
requiring judgrment of expert—^Bra- 
nan v. Wimsatt, 298 F. 833, 54 App. 
D.C. 374, certiorari denied 44 S.Ct. 
6’39, 265 U.S. 691, 68 L.Ed. 1196. 

47. Evldence held admlsslble 

Ala.—Louisville & N. R. Co. v. 

Pearce, 39 So. 72, 142 Ala. 680. 
Ark.—St. Louis. etc., R. Co. v. 

Brown, 35 S.W. 225, 62 Ark. 264. 
22 C.J. p 565 note 13. 

48. Evldence held admissible 
Neb.—Blado v. Draper, 132 N.W. 410, 

89 Neb. 787. 

22 C.J. p 665 note 14. 

Evldence held Inadmissible 
U.S.—Hoagland v. Canfleld, C.C.N. 

Y., 160 P. 146. 

22 C.J. p 566 note 14 [b). 

49. Evldence held admissible 
Person engaged in particular line 

of business has been held competent 
1 to state inference as to earning ca- 
pacity of one engaged in such busi- 
nesa.—Mangano v. Marston, 10 N.B. 
2d 90, 298 Mass. 133—-22 C.J. p 653 
note 35. 

Evldence held Inadmissible 
Pa.—Goodhart v, Pennsylvania R. 
Co„ 36 A. 191, 177 Pa. 1, 65 Am.S. 
R. 705. 

Essential qnalillcatlons of witness 
To testify as to loss of claimants 
earning power, an expert should 
have reasonable knowlcdge of men- 
tal and physica! ability of employee 
to Work and character of work em¬ 
ployee could perform in his impaired 
condition, wages earned before ac¬ 
cident and unailected by accident, 
and state of labor market in vlcinlty 
at time.—Zellner v. Haddock Mining 
Co., 10 A.2d 918, 139 Pa.Super. 16. 

50. Evldence held inadmissible 

Pa.—Holgate Bros. Co. v. Bashore, 
45 Dauph.Co. 274. 

51. Evldenoe held admissible 

(1) In general.—Crockett v. Troyk, 
Tex.Civ.App., 78 S.W.2d 1012—23 C- 
jr. p 648 notes 45, 56. 

(2) Cause of break in gas pipe.— 
Nugent V. Boston Consol. Gos Co., 
130 N.E. 488, 238 Mass. 221. 

(8) Opinion of persons famillar 
with rock formation in vicinity was 
held admissible on question whether 
blasting caused drylng up of spring. 
—Ingram v. Great Lakes Pipe Line 
Co., Mo.App., 153 S.W,2d 547. 
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(4) Whether stone could possibly 
have come from blast in dlrectlon of 
place where plalntiff was injured.— 
Haeussler v. Consolidated Stone & 
Sand Co., 127 A. 602, 3 N.J.Misc. 169. 
Evldence beld Inadmlssible 

Where evidence failed to show 
whether bottle of carbonated bever- 
age was upset with sufficient force 
to cause breakage of bottle, expert 
evidence as to whether bottle broke 
from fall or from explosion was not 
admisslble.—Sweeney v. Blue Anchor 
Beverage Co., 189 A. 331, 326 Pa. 
216. 

‘Wltness held not anallfled 

(1) In general.—Indian Territory 
Illuminating Oil Co. v. Rainwater, 
Tex.Civ.App., 140 S.W.2d 491, error 
dismissed. 

(2) Machinist and welder was 
held properly disQualified as expert 
to give oplnion whether bulglng of 
metal drum taken from’ cellar of 
premlses destroyed by flre was re¬ 
suit of containing kerosene which 
exploded.—Purdock v. WTashlngtou 
Mut. Fire & Storm Ins. Co.. 169 A. 
385, 111 Pa.Super. 61. 

S2. Evidence held admisslble 

(1) In general. 

Cal.—Gallichotte v. California Mut. 
Building & Loan Ass’n, 74 P,2d 
535, 23 Cal.App.2d 570, supplement- 
ing 74 P.2d 73, 28 Cal.App.2d 670. 
Mass.—Gechijian v. Richmond Ins. 
Co., 25 N.E.2d 191, 806 Mass. 132 
—Edward Rose Co. v. Globe & 
Rutgers Fire Ins. Co., 160 N.E. 
306, 262 Mass. 469. 

Pa —Mayer v. Hornberger, 28 Pa. 

Dist. & Co. 714, 29 Berks.Co. 172. 
Wash.—Hinckley v. Shell Co. of Cal¬ 
ifornia, 221 P. 694, 127 Wash. 630. 

(2) Experienced volunteer flreman 
and fire chief could testify as to 
reason for intensity and extent of 
fire.—Sellers v. Montana-Dakota 
Power Co., 41 P.2d 44, 99 Mont. 39. 

(3) Experienced volunteer fireman 
could testify as to resuit and effect 
on flre of flre apparatus.—^Luedeke 

V. Chicago & N. W. Ry. Co., 231 N. 

W. 696, 120 Neb. 124, 71 A.L.R. 912. 

(4) Former national forestry Serv¬ 
ice employee could testify as to for- 
est flre prevention.—Conrad v. Cas¬ 
cade Timber Co., 7 P.2d 19, 166 
Wash. 369. 

(6) Forest Service lookout could 
testify as to accuracy with which 
he could locate flre .in forest.— 
Feather River Lumber Co. v. IT. S., 
C.C.A.Cal., ,30 F.2d 642, afflrming, D. 
C., U. S. V. Feather River I/umber 
Co.,* 23 F.2d 936. 

(6) Expert testimony concerning 
extipgujshing pf flres by autpmatic 
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sprinklers held admisslble.—Camer- 
on Compress Co. v. Whitington, Tex. 
Commn.App., 280 S.W. 627. 

Evidence held Inadmissible 

(1) In general.—Cameron Com¬ 
press Co. V. Jacobs, Tex.Civ.App., 10 
S.W.2d 1040, error refused. 

(2) Where opinion must have been 
mere conjecture.—^Adams v. Wilkes, 
109 S.E. 804, 118 S.C. 93. 

Wltness held not anallfled 

Member of the fire department 
cannot testify as to Incendiary ori- 
gln of flre, In the absence of any 
showing that he knows anything 
about incendiary flres, or has ever 
seen one.—^Zackwik v. Hanover Flre 
Ins. Co., Mo.App., 226 S,W. 136. 

53. Evidence htid admisslble 

(1) In general. 

Ala.—Alken v. McMillan, 106 So. 160, 
213 Ala. 494. 

Cal.—^Davenport v. National Reserve 
Ins. Co. of Illinois, DubuQue, lowa, 
267 P. 132, 91 CaLApp. 460. 

Idaho.—^Dewar v. Taylor, 249 P. T78, 
43 Idaho 111. 

Mo.—^Duvall V. Brooklyn Cooperage 
Co., App., 275 S.W. 686. 

N.H.—^Pactuette v. Connecticut Val- 
ley Lumber Co., 109 A. 836, 79 N. 
H. 288. 

22 C.J. p 666 note 97. 

(2) As to cause of stam on lum¬ 
ber.—Oden-Elliott Lumber Co. v. 
Daniel-Gaddls Lumber Co., 110 So. 
607, 216 Ala. 392. 

(3) As to estimates of quantity of j 
lumber. 

Ala.—^Hopper v. Pennington, 110 So. 
389, 216 Ala. 266. 

Hass.—^Davenport v. Haskell, 200 N. 
E. 409, 293 Mass. 464. 

(4) As to relative freshness of 
two cuttings. 

Ala.—Murray v. Fowler, 88 So. 849, 
205 Ala. 697. 

(6) Whether a tide was a “float- 
ing tide*' within meaning of log- 
driving contract.—^Kentucky River 
Timber & Coal Co. v. Mosely, 210 S. 
W. 180, 183 Ky. 696. 

(6) Whether weight of lumber 
would be aifected by green or dry 
condition.—Cooper v. Kulp, 107 So. 
808, 214 Ala. 286. 

54. Evidence held admisslble 

In determining whether an Import- 
ed book is subject to conflscation 
and destruction as obscene, expert 
opinlons of psychologists and so- 
ciologfists may be considered.—Par- 
melee v. U. S., 113 F.2d 729, 72 App. 
D.C. 208. 

Evidence held inadmissible 

Obscenity has been held not mat- 
ter for opinion of experts, but sole- 

337 


ly for jury.—^People v. Mulier, 96 N. 
Y. 408, 48 Am.R. 636. 

55. Evidence held admisslble 
Where patent contains technical 
terms or terms of art. 

U. S.—U. S. Industria! Chemicals v. 
Carbide & Carbon Chemicals Cor¬ 
poration, C.C.A.Md., 121 F.2d 666. 
afflrming, D.C., Carbide & Carbon 
Chemicals Corporation v. IT. S. In- 
dustrial Chemicals, 34 F.Supp. 813. 

se. Wltness held not qnalifled 

The Communications commission, 
in passing on application for permlt 
for construction of radio station, 
improperly considered as expert tes¬ 
timony the testimony of applicant 
who had engaged in publishing busi- 
ness and had had no experience in 
radio except as a listener, a perform¬ 
er, and as one interested in acqulr- 
ing a radio station.—^Tri-State 
Broadcasting Co. v. Federal Com¬ 
munications Commission, 96 F.2d 
664, 68 APP.D.C. 292. 

57. Evidence h^d admisslble 

(1) In general.—^Biggers v. Ca- 
tawba Power Co., 61 S.E. 882, 72 S. 
<;i. 264 —22 C.J. p 573 notes 24, 26. 

! (2) Time for delivery of telegrram, 

S. C.—Kirby v. Western Union Tei. 
Co., 68 S.E. 10, 77 S.C. 404, 122 
Am.S.R. 580. 

Tex.—Western Union Tei. Co. v. 
Drake, 38 S.W. 632, 14 Tex.Clv. 
App. 601. 

(3) That excessive amount of time 
was consumed.—St. Douis, S. F. & 

T. R. Co. V. Gllllam, Tex.Civ.App., 
166 S.W. 706—22 C.J. P 673 note 26. 
Wltness held not qualifled 

To testify to the time it would 
take for a grrowth of roots to col- 
lect in a sewer.—Town of Salisbury 

V. Camden Sewer Co., 118 A. 662, 141 
Md. 254. 

58. Evidence held admisslble 

Skilled typist has been permitted 
to state inference that two pages 
of minute book of Corporation were 
written by different typlsts using 
different machines.—^Bartholomew v. 
Walsh, 167 N.W. 676, 191 Mich. 262. 
Wltness held not qnallfled 
N.T.—Millman v. Drew, 229 N.Y.S. 
836, 223 App.Div. 691. 

59. Evidence held admisslble 

Vt.—^Davis V. Raymond, 162 A. 806, 
103 Vt. 195. 

80. Evidence held admisslble 

Opinion of experienced union oflBl- 
cers as to whether seniority rights 
of members was being violated.— 
George T. Ross Lodge No. 831, 
Brotherhood of Railroad Trainmen 
V. Brotherhood of Railroad Train¬ 
men, 264 N.W. 690, 191 Mlnn. 373. 
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G. EXAMINATION OF WITNESSES 

1 . Obdinabt Obserybes 


§ 547. In General 

The examtnatlon of nonexpert wltnesses to elicit 
thelr opinion shouid be proper in form and subject mat- 
tep. 

The general rules as to the examination of wit- 
nesses, discussed in the C.J.S. title Witnesses §§ 
315-367, also 70 CJ. p 473 note 12-p 611 note 32, 
with such modifications as the character of the tes- 
timony renders necessary, apply to the examination 
of witnesses giving opinion evidence.®^ Proper 
foundation of fact shouid first be established before 
the witness is questioned as to his opinion.®^ A wit- 
ness who has stated that he has no opinion shouid 


not be pressed to give an opinion.®^ 

Questions asked the witness in eliciting his opin¬ 
ion shouid be fair,®^ and proper in form,®® and a 
question which is misleading®® or indefinite®^ 
shouid not be permitted. 

Questions as to bodily condition shouid be care- 
fully worded to call for conditions observed, or not 
observed, by the witness about which he would be 
competent to answer.®® 

Testimony as to mental condition. The examina¬ 
tion of a nonexpert witness testifying as to mental 
capacity shouid be full and ample,®® and while the 


61. Ky.—^Webb v. Kentucky & West 
Virginia Power Co., 287 S.W. 282, 
21$ Ky. $4. 

N.T.—Foote V. Charles Burke, Inc., 
173 N.Y.S. 496. 

22 C.J. p 702 note 64. 

KandwritlxLflT 

Va.—^Adams v. Rlstine, 122 S.E. 126, 
138 Va. 273, 31 A.L.R. 1413. 

Speed of car 

(1) Witness may testify as to 
whether it was possible to stop au- 
tomoblle in time to avoid collision 
by Questions as to rate of speed of 
automoblles and in what distance 
they could have been stopped under 
circumstances.—^Rltz v. Cousins 
Lumber Co., 69 S.W.2d 1072, 227 Mo. 
App. 1167. 

(2) Sustainlng objection to ques¬ 
tion asked defendant relative to 
speed of plalntifE’s car colliding with 
defendanVs was not error, where no 
avowal was made and witness stated 
speed.—Crampton v. Dalme, 6 S.W. 
2d 686, 224 Ky. 607. 

Teefeh 

A quallfied witness may express 
an opinion with respect to whether 
teeth burn, but he cannot on dlrect 
examination give specific instances. 
—Bnsign v. Travelers' Ins. Co. of 
Hartford, Conn., 184 N.T.S. 7, 193 
App.Div. 869, affirmed 135 N.E. 901, 
233 N.Y. 621. j 

Dnratlon of bnlldlngs I 

Where, after a witness had testi- 
fled that the limit for age for frame 
buildings considering ordinary re- 
pairs was thirty years, and that 
such limit was based on the general 
experience of engineers, builders, 
and architecte, it was proper to sus- 
tain an objection to the further 
question whether there were tables 
on that subject whi«iti were accepted 
by builders, engineers, and archi¬ 
tecta the same as mortuary tables 
are accepted by Insurance companles 
and others.—West Chlcago Park 


Comrs. V. BoaJ, 83 N.E. 824, 232 111. 
248. 

Questions held improper 
Tex.—Gulf, C. & S. P. R. Co. v. 
Steed, Civ.App., 209 S.W. 772. af- 
firmed Steed v. Qulf, C. & S. P. Ry. 
Co., Com.App., 231 S.W. 714. 

62. Ark.—^Watkins v. Metropolitan 
Life Ins. Co., 250 S.W. 360, 158 
Ark. 386. 

Md.—State V. Emerson & Morgan 
Coal Co.. 133 A. 601, 150 Md. 429. 

63. K.Y.—Matter of Smart, 146 N. 
Y.S. 838, 84 Misc. 336. 

22 C.J. p 702 note 65. 

64. N.D.—^Dowd V. McGlnnlty, 162 
N.W. 624, 30 N.D. 308. 

Demeanor 

Question as to whether plalntiflTs 
demeanor on the witness stand was 
different from that when the wit¬ 
ness met him at a certam time has 
been excluded as unfalr.—^Dowd v. 
McGmnity, supra. 

65. Ala.—Baxlow v. Hamilton, 44 
So. 667, 161 Ala, 634. 

aandwrlting’ 

Asklng witness if and how she 
recognized handwriting was not 
proper proof of handwriting; but 
witness shouid have been asked 
if she had ever seen So and So 
write, and, if reply were in affirma¬ 
tive, next question shouid be, “In 
whose handwriting is this and 
that?"—^Horton v. Horton, 130 A. 24, 
2 N.J.Misc. 683. 

Injured feeUags 

Where, in an actlon for assault, a 
witness who saw the assault testi- 
fled that he supposed plaintifC^s feel- 
ings were hurt, that it would have 
hurt witness* feelings, a question 
“CPlaintiff] didn’t look like he was 
hurt, did he?** was proper in form.— 
Barlow v. Hamilton, 44 So. 657, 161 
Ala. 634. 


66. Md.—Jacobs v. Disharoon, 77 A. 
258, 113 Md. 92. 

22 C.J. p 702 note 66. 

67. TJ.S.—Denny v. U. S., C.C.A.I11., 
103 P.2d 960. 

Md.—Great Eastern Stages v. W. T. 
Cowan, Inc., 176 A. 613, 167 Md. 
690. 

22 C.J. p 702 note 67. 
lajuxy 

Where issue is whether “materia!** 
injury to building would be caused 
by removal of sprinkler system, it 
is improper to ask witness whether 
“any** injury would be caused.— 
Independent uEtna Sprinkler Corpo¬ 
ration V. Morris, 175 A. 102, 114 N.J. 
Law 23. 

68. Ga,—Lanoy v. Barr, 6 S.E.2d 99, 
61 Oa.App. 145. 

Utah,—Braddock by Smith v. Pacific 
Woodmen Life Ass’n, 54 P.2d 1189, 
89 Utah 76, rehearing denied and 
modified on other grounds 58 P.2d 
766, 89 Utah 92. 

XntoxicatioiL 

Question to witness as to apparent 
condition of defendant at time of 
accident with reference to belng in- 
toxicated or otherwise was held not 
improper.—FInn v. Sullivan, 293 P. 
639, 110 Cal.App. 38. 

69. Ala..—Johnston v. Johnston, 67 
So. 450, 174 Ala. 220. 

Ind.—Grifflth v. Thrall, App., 29 N. 
E.2d 346. 

70 C.J. p 644 note 98. 

Subscxiblng witnesses to will are 
subject to examination at length on 
essential questions of mental com- 
petency of testator.—In re Plotts’ 
Estate, 6 A.2d 901, 335 Pa. 81. 
Examination held proper 

(1) Question, “What condition dId 
you find the sick man (testator) in 
then?"—^Dersis v. Dersis, 98 So. 27, 
210 Ala. 308. 

(2) That nonexperts, giving opln- 
ions of testatores sanity, did not re- 
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trial court has some discretion as to the form of 
questions concerning mental unsoundness, its refusal 
to exercise such discretion furnishes no legal ground 
for complaint.'^® A question as to mental capacity, 
without sufficient foundation being laid therefor, is 
improperii A nonexpert witness cannot give his 
opinion regarding sanity based on an abstract hy- 
pothetical question,"^2 ^ question assuming facts 

to which the witness had not testified is erroneousi^ 

A question calling for a witness' opinion as to a 
testatores mental capacity prior to a specified date,*^^ 
or without reference to any date,76 is objectionable 
for indefiniteness as to time, but an answer that a 
witness considered testatrix of sound and disposing 
mind “at that time” has been held not objectionable 
for failure to fix the time, it being fairly inferable 
that “that time” referred to the time of making the 
willi® Questions as to whether witness had noticed 


any failure of memory, or an 3 d:hing to indicate that 
testator was not of sound mind, are competent, 
but questions calling for a nonexpert witness' opin¬ 
ion as to whether testatrix was of sound mind, from 
witness' knowledge of what she observed of testa¬ 
trix on a certain day and from what the witness 
had leamed, have been held objectionable.*^® 

Testimony as to value, Examination of a wit¬ 
ness as to value should be so conducted as to call 
for the witness' opinion only as to such matters as 
he would be competent to answer;*^® but improper 
examination will not be held reversible error unless 
clearly prejudicial.®® A nonexpert testifying as to 
the value of property may and should give his esti- 
mate in single or gross amounts for the entire prop¬ 
erty,®! but a witness who has stated what the prop¬ 
erty in question was worth, as a whole, may be 
asked to state the value of different parts thereof, 


peat conversatlons, but only stated 
subject matter, did not afCect ques- 
tion of admissibillty.—^In re Mox- 
ley^s Will. 162 A. 713, 103 Vt 100. 

(3) Permittlngr bank officer testi- 
fyingr as to testatrix*s mental capa¬ 
city to state amount of bank’s de- 
posit account was not error as un- 
duly impressinff jury with impor- 
tance of witness.—Tucker v. Hous- 
ton. 112 So. 360, 216 Ala. 43. 

(4) It has been held not error to 
permit a nonexpert witness, testify¬ 
ing that testatrix, although stricken 
with paralysis, had capacity to 
make a will, to state what he had 
observed as to the mental conditlon 
of his father, who suffered for many 
years from paralysis, where the 
court charged that the observation 
of the witness of the condltion of 
his father was merely to aid the 
jury in considerlng the weight of 
his testimony.—^Moffltt v. Smith, 69 
S.E. 224, 163 N.C. 292. 

Examination held Improper 

(1) Question whether grantor was 
capable of transactlng business in 
ordinary alfairs was too general in 
testlng grantor’s mental capacity to 
execute deed.—^Brito v. Slack, Tex. 
Civ.App., 26 S.W.2d 881. 

(2) Other cases see Whisner v. 
Whisner, 89 A. 393, 122 Md. 196. 
Snbseqnent statement of faots 

Examination of witnesses was not 
improperly limlted where facts orlg- 
Inally objected to were brought out 
from witnesses in later examination 
and cross-exammation by state.— 
People V. Bennett, 249 P. 212, 79 Cal. 
App. 249. 

70. ' lowa.—Spiers v. Hendershott, 

120 ISr.W. 1068, 142 lowa 446, 

71. Md.—^Kelley v. Stanton, 118 A. 

863, 141 Md. 380. 

Mich.—^In re Hayes’ Bstate, 238 W. 

W. 246, 256 Mich. 338. 


72. Ala.—Sorter v. Austen, 129 So. 
61, 221 Ala. 481. 

N.J.—Sheean v. Holman, 141 A. 
170, 6 N.J.M1SC. 346. 

73. Md.—Cronln v. Kimble, 144 A. 
698, 156 Md. 489. 

Aotlons and langnage 

Question as to mental condltion 
based on witness’ observatione of 
testatores actions and his language 
durlng period that witness knew 
testator, without limiting witness to 
facts to which witness had testified, 
was properly excluded.—^Rynn v. 
Rynn, 181 A. 289, 66 II.I. 310—Di 
Orio V. Cenci, 173 A. 637, 64 R.L 441. 

74b Cal.—^Huyck v. Rennie, 90 P. 
929, 161 Cal. 411. 

76. Md.—Bell v. Wolfklll, 137 A. 
35, 152 Md. 407, 

Tex.—^Brito v. Slack, Civ.App., 26 S. 
W.2d 881. 

76. lowa.—Spiers v. Hendershott, 
120 N.W..1068, 142 lowa 446. 

77. Mass.—^MoCoy v, Jordan, 69 N. 
E. 368. 184 Mass. 675. 

7 Sy Cal.—^In re Dolbeer, 86 P. 695, 
149 Cal. 227, 9 Ann.Cas. 796. 

79. Ala.—^Zlmmem v. Southern Ry. 

Co., 92 So. 437, 207 Ala. 169. 

Mich.—City of Kalamazoo v. Balke- 
ma, 233 N.W. 325, 262 Mich. 308. 
Examination held proper 

(1) Testimony as to market value 
of goods taken by sheriff under se- 
questration writs as of time of 
seizure was properly admitted as 
against contention that witness did 
not lay proper predicate for market 
value nor stipulate time as to which 
he was testifying.—^De George v. 
Rodgers-De Long Hotel Co., Tex.Civ. 
App., 126 S.W.2d 79, error dismissed. 

(2) In an action for damages to 
property caused by the maintenance 
of a nuisance incident to the con- 

I struction and operation of a rail- 
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road, evidence that the market val¬ 
ue of the property had depreciated 
flfty per cent by reason of such 
nuisance is admissible, although 
witness is unable to state in dol- 
lars and cents the amount of de- 
preciation.—St. Louis, S. P. & T. R. 
Co. V. Payne, 104 S.W. 1077, 47 Tex. 
Civ.App. 194. 

Examination held Improper 

(1) "Where witness had expressed 
his opinion as to the damage to cer¬ 
tain land, it was error to permit 
the witness to make a comparison 
between the damage done to such 
land and the damage to land of a 
third party.—Department of Public 
Works and Buildings v. GrllHn, 137 
N.E. 523, 306 111. 586. 

(2) It is not error to refuse to 
permit a witness who has testified 
as to market price to state as to 
whether he knew whether the goods 
could be obtained for less than such 
price.—^Zimmem v. Southern Ry. Co., 
92 So. 437, 207 Ala. 169. 

(3) On trial of the rlght of prop¬ 
erty levied on under execution, 
where the question for the jury is 
the reasonableness of the price paid 
by claimants for the goods assigned 
by the execution defendant, a ques¬ 
tion asked a witness, as to whether 
in his opinion the amount paid was 
reasonable, was properly excluded, 
the proper question being, ’'What in 
your opinion was the value of the 
stock of goods?”—^Lightman v. Ep- 
steln, 61 So. 164, 164 Ala. 660. 

80. lowa.—^Walters v. lowa Electric 
Co., 212 N.W. 886, 203 lowa 467. 

81. U.S.—Chicago & E. R. Co. v. 
Ohio City Lumber Co., Ohio, 214 
P. 751, 131 C.C.A. 67. 

Pa.—^McSorley v. School Dist. of 
Avalon Borough, 139 A. 848, 291 
Pa 262. 
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as of the farm land, woodland, etc.^^ jt is compe¬ 
tent to inquire of witnesses what was the market 
value of crops at the time of the destruction, with- 
out specially incorporating into the question put to 
such witness the proposition as to whether or not 
such crops might or might not mature.^^ 

The witness' answer as to his opinion should be 
competent and proper in form,^^ and should be re- 
sponsive to the question asked.^5 

§ 548. Cross-Examination 

a. In general 

b. Witnesses as to particular matters 
a. In General 

Cross-examfnation legitimately tending to test the 


accuracy and truthfulness of a witness and the value 
of his testimony as to his opinion is proper, subject to 
the court's discretfon, and it Is also proper to question a 
witness on redirect examinatlon as to statements made 
on cross-examinatlon. 

A witness testifying as to his opinion may be 
cross-examined as to the facts and grounds on 
which his opinion is based,^® and generally cross- 
examination legitimately tending to test the accura¬ 
cy and truthfulness of the witness^^ and the value 
of his testimony,should be permitted, although 
not until after the direct examination of the wit¬ 
ness has been concludqd.^® The cross-examination 
must be confined to the scope of the examination in 
chief,90 and a question based on an assumption not 


82. 111.—Reinke v. Chicago Sani- 
tary Dist.. 103 N.B. 236, 260 111. 
380. 

83. Ill.--Chicago & N. W. R. Co. v. 
Stroud, 129 Ill.App. 348. 

84. 111.—^McKenna v. Chicago City 
Ry. Co.. 129 N.B. 814, 296 111. 314. 

Speed of oar 

Answer of witness that car was 
running “faster than they are sup- 
posed to" was improper, but her 
subsequent answer "faster than I 
ever seen them go," was proper, be- 
Ing her way of stating that the car 
was running fast.—McKenna v. Chi- 
cago City Ry, Co., supra, 

Jtimbled answer 

Permitting owners to testify in 
jumbled way respectlng cost of driv- 
Ing trespassing horses ofC and of 
keeping them from coming on prem- 
ises was improper.—^Hlll v. Chappel 
Bros, of Montana, 18 P.2d 1106, 93 
Mont. 92. 

85. N.C.—^In re Hargrove's Will, 
173 S.E. 677, 206 N.C. 307. 

Answers held unresponsive 

(1) PlaintifTs testimony as to ex- 
act quantity of slate of different 
sizes hauled by him was not respon- 
sive to question as to his estimate 
of quantity hauled.—^Enos v. Owens 
Slate Co., 160 A. 185, 104 Vt. 329. 

(2) Answer, "It was going about 
25 miles an hour," was not respon- 
sive to question whether witness 
had observed speed of automobile.— 
Dice V. Johnson, 199 N.W. 346, 198 
lowa 1093. 

86 . Ala.—^Dersis v. Dersis, 98 So. 
27, 210 Ala. 308. 

Ark.—Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107, 181 Ark. 
626. 

Cal.—Lusardi v. Prukop, 2 P.2d 870, 
116 Cal.App. 506. 

Mo.—^Bdwards v. Morehouse $tave 
& Mfg. Co., App., 221 S.W. 744. , 


Okl.—DeMatte v. Clark, 60 P.2d 342, 
174 Okl. 297. 

22 C.J. p 703 note 83, 

Fast ox slow speed 

(1) Nonexpert witness giving tes¬ 
timony relating to speed of auto- 
mobiles may be cross-examined as 
to his experience, accuracy, and 
means of knowledge touching speed 
of automobiles.—^Kleckamp v. Lau- 
tenschlaeger, 266 S.W. 470, 306 Mo. 
528. 

(2) Where witnesses testifled 
whether traln or automobile was 
running fast or slow or the number 
of miles per hour as it appeared to 

I them, the meaning of running slow 
or fast could be drawn out on cross- 
examination.—^Davis V. Smitherman, 
96 So. 208, 209 Ala. 244. 

Question caUtng for opinion 
Cross-examination of nonexpert as 
to whether kodak pictures showed 
pin lifter rod to be inclosed called 
for opinion as to what pictures 
showed, not statement of fact.— 
Bright V. Wheelocte, 20 S.W.2d 684, 
323 Mo. 840, 66 A.L.R. 263. 

87. Ala.—^Alabama Power Co. v. 
Herzfeld, 114 So. 49, 216 Ala. 671—• 
Washington v. Spriggs, 106 So. 
811, 213 Ala. 622—Dersis v. Der¬ 
sis, 98 So. 27, 210 Ala. 308. 

Ind.—National City Bank v. Kirk, 
134 N.E. 772, 86 Ind.App. 120. 
Mass.—^Dwyer v. Boston Blevated 
Ry. Co., 172 N.E. 71, 272 Mass. 
294. 

Minn.—^Plor v. Buck, 248 N.W. 743, 
189 Minn. 131. 

Mo.—State ex rei. State Highway 
Commission v. Graham, App., 74 
S.W.2d 493, 495, citing Oorpns Jiu 
rls. 

22 O.J. p 703 note 84. 
Cross-exaxntnation held proper 
(1) Witnesses testifying to dis- 
tances along road within common 
knowledge could be cross-examined 
as to knowledge and method of estl- 
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mating distances.—Baird v. Webb, 
294 P. 1000, 160 Wash. 157. 

(2) Cross-examining automobile 
passenger, who testifled to speed of 
automobile at time of accident, as 
to whether witness had notlced 
speedometer was proper,—Jordan v. 
Capers, 131 So. 567, 222 Ala. 197. 

88- Ala.—Granade v. U. S. Dumber 
& Cotton Co., 139 So. 409, 224 Ala 
185—Alabama Power Co. v. Herz¬ 
feld, 114 So, 49, 216 Ala 671. 

Ark.—Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107, 181 Ark. 
626. 

Fla—^New Amsterdam Casualty Co. 
V. J. H. Blackshear, Inc., 156 So. 
696, 116 Fla. 289. 

Ky.—City of Catlettsburg v, Davis’ 
Adm’r, 74 S.W.2d 341, 265 Ky. 382. 
N.C.—Riverview Mllling Co. v. State 
Highway Commission, 130 S.B. 
724, 190 N.C. 692—Rutledge v. A. 
T. Griffln Mfg. Co., 111 S.B. 774, 
183 N.C, 430. 

Tex.—Texas Reclprocal Ins. Ass*n v. 

Smith, Civ.App., 68 S.W.2d 295. 
Wash.—Hatcher v. Globe Union Mfg. 

Co., 35 P.2d 32, 178 Wash. 411. 

22 C.J, p 703 note 85. 

Coxnpeteucy xmaffected 

Where the court rulod that a wit¬ 
ness was competent to testify as to 
certain matters, witness* answer on 
cross-examination showing that his 
opinions were purely speculative did 
not affect his competency, but mere- 
ly affected the weight to be given 
thereto.—Capital Garage Co. v. Pow- 
ell, 122 A 423, 97 Vt. 204, petition 
dismissed 123 A. 200, 97 Vt. 328. 

89. Mo.—Citles Service Gas Co. v. 
Peak, 54 S.W.2d 482, 227 Mo.App. 
516. 

Ohio.—^Moore v. Caldwell, 27 Ohio 
Cir.Ct. 449. 

90, Ga—^Hixon v. Georgia Southern 
& F. Ry. Co., 137 S.E. 260. 163 Ga 
734. 

Idaho.—Erickson v. Edward Rut- 
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warranted by the evidence is inadmissible.®^ 

The rule concerning the right of lay witnesses to 
give their opinion is the same whether the questions 
are asked on direct or cross-exainination,^^ but a 
witness who testifies as to facts cannot be impeached 
by interrogation on cross-examination as to prior 
contradictory expressions of opinion.93 Where a 
witness on cross-examination is pressed to state the 
reasons for his conclusion, his answer, although not 
strictly responsive, is properly admitted.S4 In an 
action for injuries to property from the discharge 
of smoke and buming cinders from engines, where 
plaintiff had stated the facts inducing him to be- 
lieve that cinders had set fire to his stable, such tes- 
timony could not be excluded because on cross-ex¬ 
amination he declined to state that in his own knowl- 
edge the buming of the stable was caused by cin¬ 
ders from defendanfs engines.^5 

The extent to which cross-examination shall go is 
a matter resting largely in the discretion of the trial 
court,9® which will not be controlled by an appellate 


court unless an abuse thereof is shown but it has 
been said that a wide range should be allowed in 
the cross-examination of nonexperts who testify as 
to mental capacity.^® 

On redirect examination, a witness who has tes- 
tified as to his opinion may be called on to explain 
statements given on cross-examination.^® Howev- 
er, where the opinion of the witness as to certain 
matters was not brought out on examination in chief 
and was not called for by anylhing brought out on 
cross-examination, it could not properly be elicited 
on re&camination.i 

b. Witnesses as to Particnlar Matters 

The rules as to permlsslble cross-examination of a 
witness testifying to his opinion apply to witnesses as 
to such particuiar matters as handwriting and mental 
condition. 

The extent of permissible cross-examination of a 
nonexpert witness to handwriting is a matter for 
the court’s discretion,^ and while not as extensive 
as that of an expert witness, it may comprehend 


ledge Tlmber Co., 208 P. 1078, 34 
Idalio 764. 

Or.—Gano v. Zldell, 10 P.2d 366, 140 
Or. 11, rehearing* deuled 12 P.2d 
1118, 140 Or. 11. 

Pa.—^Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 13, 316 
Pa. 372. 

Wash.—Space v. Tacoma Durant Co., 
296 P, 822, 161 Wash. 232. 

22 C.J. p 704 note 87. 

91. Conn.—^Dally v. Spann, 147 A. 

807, 110 Conn. 312. 

22 C.J. p 704 note 88. 

92- 111.—Stoutenborough v.' Mlller, 
188 I11.APP. 220. 

lowa.—^Pugh V. Queal Lumber Co., 
188 N.W. 1, 193 lowa 924. 
Belated. matters 

Where witness has testified as to 
facts, It Is discretionary with court 
whether to permit cross-examination 
as to oplnions as to related matters. 
—Healy v. Moore, 187 A. 679, 108 
Vt. 324, followed in 187 A. 692, 108 
Vt. 351. 

Questions reqnirlniT expert opinion 

cannot be put on cross-examination 
to one not called as an expert wit¬ 
ness on the subject.—Farmers' Store 
& Warehouse Ass’n v. Barlow, 182 
N.W. 447, 148 MInn. 377. 

98. Mo.—Ooldsberry v. Farmers 
Mut. Fire & Lilghtningr Ins. Co. of 
Polk County, App., 86 S.W.2d 578. 

«4. Ala.—Southern Bitulitthic Co. 
V. Perrine, 67 So. 601, 191 Ala. 411. 

96. Md.—^Baltimore Belt R. Co. v. 
Sattler, 62 A. 1126, 64 A. 507, 102 
Md. 595. 

96. Ala.—^Alabama Power Co. v. 
Shaw, 111 So. 17, 216 Ala. 436— 


Pettus V. Louisville & N. R. Co., 
106 So. 807, 214 Ala. 187. 

Cal.—^Wulferdingrer v. Pickwlck 
Stages System, 288 P. 93, 105 Cal. 
App. 609. 

Mo.—^Kleckamp v. Dautenschlaeeer, 
266 S.W. 470, 806 Mo. 528. 

Pa.—Henry v. Somerset County, 161 
A. 881, 105 Pa.Super. 441. 

Va.—^Adams v. Ristine, 122 S.E. 126, 
138 Va. 273, 31 A.L..R. 1413. 

22 C.J. p 704 note 2. 

Examination hdd pxoper 
Pa.—In re Pusey’s Estate, 184 A. 
844, 321 Pa. 248, certiorari denied 
Lavely v. Toung- Women's Chris- 
tian Ass’n of Pittsburgr, 67 S.Ct. 
36, 299 U.S. 572, 81 L.Bd. 422, re- 
hearing denied 67 S.Ct. 114, 299 U. 
S. 621, 81 L.Bd. 468. 

Qnestions properly excluded 
Ala.—^Ruflln Coal & Transfer Co. v. 
Rich, 108 So. 596, 214 Ala. 633. 

97. lowa.—^Brown v. Palo Alto 
County Drain. Dist. No. 48, 143 N. 
W. 1077, 163 lowa 290. 

Mo.—^Kleckamp v. Lautenschlaeger, 
266 S.W. 470, 305 Mo. 628. 

98. 111.—Snell v. Weldon, 87 N.E. 
1022, 239 111. 279. 

99. Ind.—Grifflth v. Thrall, App., 29 
N.E.2d 345. 

N.C.—^Elizabeth City v. Gregory, 164 
S.B. 3S4, 202 N.C. 769. 

Assnmed facts 

Where witness for plaintiff was 
asked on cross-examination his opin¬ 
ion as to the grantor^s sanity, as- 
suming certain facts as true, plain¬ 
tiff was properly permitted In re- 
ply to ask the witness for his opin¬ 
ion If the facts were otherwise.— 
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Boone v. Sykes, 106 S.E. 456, 181 N. 
C. 143. 

Basis of opinion 

Where owner was cross-examlned 
to Show that he stated before a 
commisslon that lot condemned was 
worth more than he was claiming in 
court, without confLning the evidence 
to the Questlon of credibility, he 
should have been allowed on redirect 
examination to state as the basis 
of that opinion of vadue that he had 
been offered such amount.—^Dean v. 
County Board of Education, 97 So. 
741, 210 Ala 256. 

1. Ind.—Sil ver v. Newcomer, 140 N. 

E. 465, 80 Ind.App. 406. 

Mass.—Mahoney v. Gooch, 141 N.B. 

606, 246 Mass. 667. 

9- Va—^Adams v. Ristine, 122 S.E. 

126, 138 Va 273, 31 A.L.R. 1413. 

Mere abstraot questions or ques¬ 
tions involving scientiflc knowledge 
may not be put to a nonexpert wit¬ 
ness on cross-examination.—^Adams 
V. Ristine, supra 
Ckimparison of signaturos 

Where witness In a will contest 
testifled that he had seen testator 
sign a prior will, admitted to be 
genuine, and certain checks, one of 
which was paid to witness, and that 
in his opinion the alleged signature 
of testator to the proposed will was 
not genuine, because in maklng an 
*'R" in the proposed will the tail of 
the letter came down Uke a ‘*y,*' 
which was not the case in the sig¬ 
nature to the prior will, it was not 
error for the court to refuse to per¬ 
mit proponent, on further cross-ex¬ 
amination of the witness, to show, 
after he had Identified the check ex- 
ecuted by testator to bim, that the 
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questions involving the extent of his knowledge 
or observation, or his fairness, or bias or preju- 
dice.* A witness who is asked whether the sig^a- 
tures to certain documents, not in evidence, are gen¬ 
uine, may decline to answer unless he is permitted 
to examine the documents.'* 

Mental condition. Witnesses testifying as to the 
mental condition of another may be cross-examined 
as to matters bearing on the credibility and weight 
of their testimony.® It has been held that on cross- 
examination of a witness who has testified to sanity 
or insanity of testator, he may be asked as to testa¬ 
tores capacity to make a will in order to test the wit¬ 
ness, but not to establish the fact;® but on the oth- 


er hand it has been considerod that testimony of at- 
testing witnesses, that testatrix at the time of the 
execution of the will was of disposing memory re- 
ceived without objection, gave contestant no right 
to ask, on cross-examination of a nonexpert for pro¬ 
ponent, for his opinion whether testatrix was of a 
disposing mind.*^ Nonexpert witnesses who give 
their opinion as to whether another person was of 
sound mind cannot be asked hypothetical questions 
on cross-examination,8 but there is authority appar- 
ently to the contrary.® 

Value, Cross-examination of a witness as to val- 
ue is considered infra § 560. 


2. SBOUiLED ObSERVEES AND ExPERTS 


§ 549. In General 

The testimony of a skllled or expert witness must be 
conflned to matters of speclal knowledge and must be 
based on facts In evidence or admitted to be true, but 
generally the scope and conduct of the examination fs 
a matter for Judiclal dlscretlon and the witness may be 
permitted to testify with respect to a modei, sketch, or 
chart. 


Examination of a skilled or expert witness for 
the purpose of eliciting his opinion should ordina- 
rily be confined to such matters as to which the wit¬ 
ness has special skill or knowledge, and should not 
extend to matters solely within the province of the 
court or jury.^^ Where a skilled witness testifies 
as to his inferences from sensation, the questions 


tail of the "'R” m the sigmature to 
the check was the same as In the 
signature to the proposed will.— 
Griffln v. Workingr Woman's Home 
Ass’n, 44 So. 605, 161 Ala. 697. 

3 . Va.—^Adams v. Ristine, 122 S.B. 

126, 138 Va 273, 31 A.Ii.R. 1413. 
Palmess of test 

While it was an unfalr test of 
knowledge and observation of wit¬ 
ness to require him to testify as to 
whose handwnting was shown in 
enlarged photographs of handwrit- 
ing, witness, who had given his 
opinion that alleged forged writmg 
was genuine could be asked on cross- 
examination to look at genuine writ- 
ings of person in question and of 
the alleged forger and say whether 
it was in the handwntmg of one 
or the other.—^Adams v. Ristine, su¬ 
pra. 

4- Mich.—Taylor v. Taylor, 101 N. 

W. 832, 138 Mich. 668. 

5. Ala—^Washam v. Beaty, 99 So. 
163, 210 Ala 635. 

Ind.—Grifflth v. Thrail, App., 29 N. 
B.2d 345. 

lowa—^Ayres v. Nopoulos, 216 N.W. 
258, 204 lowa 881. 

Md.—Mltchell V. Slye, 111 A. 814, 
187 Md. 89. 

Questions held proper 

(1) Whether witness heard re- 
ports of mental unsoundness.—^Ayres 
V. Nopoulos, 216 N.W. 268, 204 lowa 
881. 

(2) Inquiry as to what testator 
said or dld or what the witness ob- 
served In the action or conduct of 


testator which Indicated unsound- 
ness of mind.—Gregory v. Richey, 
138 N.B. 669, 307 111. 219. 

<3) When attesting witness tes- 
tifled that testator was of sound 
mind when will was made, question 
if condition was tho same as later 
when under guardianship.—In re Ol- 
son's Bstale, 223 N.W. 41, 64 S.D. 
184. 

Questions held impropex 
Where, in a suit to set aside the 
probate of a will on the grround of 
testatores incapacity, witnesses ex- 
pressed opinions that testator was 
not of sound mind, questions on 
their cross-examination whether they 
had not transacted ordinary business 
with testator, and why they had 
done so, were improper, as whether 
a transaction amounted to ordinary 
business could not be determined by 
the witnesses, and their motives 
were immaterial.—^Healea v. Kennan, 
91 N.E. 646, 244 111. 484. 

Fexlod of llfe 

A party has the right to examine 
a witness as to a given period of 
the llfe of the person claJLmed to bc 
insane without subjecting that wit¬ 
ness to cross-examination as to an¬ 
other and difCerent period.—^In re 
Dunning, 211 IlLApp. 633. 

6 - Ala.—Councill v. Mayhew, 65 So. 
314, 172 Ala. 296. 

7. Vt.—In re Bean, 82 A. 734, 85 
Vt. 462. 

8 . lowa.—^Lang v. Lang, 136 N.W. 
604, 167 lowa 300. 
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9. Xh Oeorgia, where a nonexpert 
witness has testified on direct ex- 
ammation to the effect that he con¬ 
sidered a certain person sane or in¬ 
sane, It is permissible on cross-ex¬ 
amination to test his fairness and 
accuracy by asking for an opinion 
of the witness on the same issue, In 
view of a hypothetical statement 
based on facts testified to by other 
witnesses.—Taylor v. Warren, 166 
S.E. 226, 175 Ga. 800. 

Contra Thompson v. Ammons, 129 
S.B. 539, 641, 160 Ga. 886, clting 
Coxpus Juris. 

10 . Md.—^Prudential Ins. Co. of 
America v. Brookman, 176 A. 838, 
167 Md. 616. 

Mont.—^Moffett v. Bozeman Canning 
Co., 26 P.2d 973, 95 Mont. 347. 

11 . Md.—Prudential Ins. Co. of 
America v. Brookman, 175 A. 838^ 
167 Md. 616. 

Aooeptabillty as evidenoe 

In action on fire policy, question* 
asking accountant whether Invoices 
were acceptable as evidence of pur- 
chases was objectionable, it being 
court's province to determino wheth¬ 
er documents were admissible.—^De- 
troit Fire & Marine Ins. Co. v. Gag- 
liardi, 32 P.2d 832, 94 Colo. 453, fol- 
lowed In Bagle Fire Co. of New York 
V. Gagliardi, 32 P.2d 840, 94 Colo. 
474. 

Question held proper 
lowa.—Latham v. Des Moines Elec¬ 
tric Light Co., 296 N.W. 372. 
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propounded to him, and his answers thereto, must 
be based on facts previously stated by him,i2 or his 
personal knowledg-e or experience on the subject.^^ 
Where the witness testifies as an expert the ques- 
tions and his answers may and should be based on 
the assumed existence of facts, of the actual exist- 
ence of which some evidence has been given,^^ or 
whose existence has been agreed on or assumed as 
true hypothetically but as appears infra § 550, an 
expert witness’ opinion may be elicited without a 
h 3 rpothetical presentation of the facts where it is 
based on facts within his personal knowledge or 
observation. 

In testifying as to his opinion, an expert witness 
should be left untrammeled and not told to exclude 
a cause or causes which to the trained mind is ma- 
terial in arriving at an ultimate conclusion.^® The 
witness may give his testimony with reference to a 
model, sketch, or piat produced in the court room,i7 
and he may use a chart or a piat and figures thereon 


to refresh his memory if after doing so he testifies 
from his own knowledge and not from Information 
secured from the writing so used.^* On the other 
hand, it has been held that a witness testifying as 
to his reading of a certain machine or instrument 
may do so without also producing such machine or 
instrument in evidence,^^ although it has also been 
held that an expert may not testi fy to what is shown 
by an electrocardiogram without producing it in 
court and submitting it to the opposing party.^o 
Discretion of court, The general rule that mat- 
ters pertaining to the examination of witnesses rest 
largely within the discretion of the trial court, ap- 
plies in the case of skilled or expert witnesses who 
testify as to matters of opinion.^i However, such 
discretion must not be so exercised as to deny to 
one party that which is permitted to another.^^ 

§ 550. Questions 

The questions asked an expert or skilled witness 
must be proper in form and subject matter, and should 


12. U.S.—^Peters v. Mutual Life 
Ins. Co. of New Tork, C.C.A.Pa-, 
107 P.2d 9, afflrming, D.C., 26 F. 
Supp. 60, and certiorari denled 60 
S.Ct. 582, 309 U.S. 663, 84 L.Bd. 
1070. 

Mont.—Irlon v. Hyde, 106 P.2d 666, 
110 Mont. 570. 

N.D.—Hunder v, Rindlaub, 237 N.W. 

915, 61 N.D. 389. 

22 C.J. p 704 note 5. 

13. Mo.—^DeDonato v. Wells, 41 S. 
W.2d 184, 328 Mo. 448, 82 A.L..R. 
1331. 

Okl.—Roxana Petroleum Corporation 
V. City of Pawnee, 7 P.2d 663, 166 
Okl. 141. 

Tex.—Missouri Pac. R. Co. v. Guest, 
Civ.App., 280 S.W. 611. 

22 C.J. p 706 note 6. 

14 lowa.—^Pentony v. Dudley, 198 
N.W. 78, 197 lowa 744. 

Ky.—GatlifC Coal Co. v. Hiirs Adm’r, 
92 S.W.2d 66, 58, 263 Ky. 309, cit- 
ing OoxpiLS Jnxls. 

Md.—^Mangrione v. Snead, 196 A. 329, 
173 Md. 33—Acker v. Acker, 192 
A. 327, 172 Md. 477—May Oil 

Burner Corporation v. Munger, 
152 A. 352, 169 Md. 605—Scheller 

V. Schindel, 138 A. 416, 163 Md. 
647. 

Mich.—Bosch v. Damm, 296 N.W. 
669. 296 Mich. 622. 

N.C.—Hili & Brooks v. Louisville & 
N. R. Co., 119 S.B. 884, 186 N.C. 
476. 

N.D.—Hunder v. Rindlaub, 237 N. 

W. 916, 61 N.D. 389. 

Or.—Cosgrove v. Tracey, 64 P.2d 
1321, 166 Or. 1. 

R.I.—King V. Wiesel, 21 A.2d 262. 
>22 C.J. p 705 note 7. 

Aotual knowledge of the facts 
forming the basis of the testimony 


is unnecessary.—^Farns v. Interstate 
Circuit, C.C.A.Tex., 116 P.2d 409. 

Witness need not have heard ali 
evldenoe on the subject.—Swanson 
V. Mellon, 69 N.W. 620, 66 Minn. 486. 
15. N.D.—Hunder v. Rindlaub, 237 
N.W. 916, 61 N.D. 389. 

Or.—Cosgrove v. Tracey, 64 P.2d 
1321, 166 Or. 1. 

22 C.J. p 705 note 8. 

13. Mo.—^De Donato v. Wells, 41 S. 
W.2d 184, 328 Mo. 448, 82 A.L.R. 
1331. 

17- S.C.—^Howell V. State Hlghway 
Department, 166 S.B. 129, 167 S.C. 
217. 

Tex.—^Loncaster v. Cox, Civ.App., 
274 S.W. 200. 

Bmnan sknll 

Minn.—^Backstrom v. New Tork Life 
Ins. Co., 269 N.W, 681, 194 Minn. 
67. 

Badlographs 

Defendant cannot complain that 
witness was permitted to testify 
from radiographs held in his hands, 
since defendant was privlleged to 
offer such radiographs in evidence 
on cross-examination.—Lafayette Sc. 
Ry. V, Ulliich, 166 N.B. 257, 92 Ind. 
App. 202, rehearing denied 168 N.E 
709, 92 Ind.App. 202. 

18- Mo.—Gray v. Cooper, 274 S.W. 
941, 217 Mo.App. 692. 

Hospital chart 

Doctor, when testifying, may re¬ 
fresh his recollection from hospital 
chart identified by hlm as one made 
during his treatment of plaintlff at 
the hospital.—^Draxten v. Brown, 267 
N.W. 498, 197 Minn. 611. 

1«. Or.—^Burrowes v. Skibbe, 29 P. 
2d 562, 146 Or. 123. 

20. Kan.—^Lefebvre v. Western Coal 
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& Mining Co., 289 P. 466, 131 Kan. 

1 . 

21. Ark.—^Arkebauer v. Falcon Zlnc 
Co., 12 S.W.2d 916, 178 Ark. 943. 

Cal.—Hili V. Morrison, 263 P. 673, 88 
Cal.App. 405. 

Del.—^In re Bames' Will, Super., 18 
A.2d 433. 

La.—State v. Allemand, 96 So. 652, 
153 La. 741. 

Me.—Poster v. Congress Square Ho- 
tel Co., 145 A. 400, 128 Me. 50, 
67 A.L.R. 239. 

Mass.—Cushing v. Jolles, 197 N.B. 
466, 292 Mass. 72—^Kung v. Bel- 
more, 142 N.B. 911, 248 Mass. 108. 
Mo.—Cole V. Uhlmann Grain Co., 100 
S.W.2d 311, 340 Mo. 277. 

Okl.—^Missouri State Life Ins. Co. v. 

Everett, 29 P.2d 6T6, 16'7 Okl. 360. 
22 C.J. p 706 note 11. 

Partlonlar matters for discretion 
(f) Whether time should be al- 
lowed expert witness for purpose of 
estlmating probability of duration of 
joint Uves of deceased and wife.— 
Diemer v. Shepard, 140 A. 578, 6 
N.J.Misc. 186. 

(2) Refusal of plaintiff's request 
to have witness calculate value of 
property within right of way, where 
witness had griven his opinion of 
value per acre, and number of acres 
was agreed on.—^Alabama Power Co. 
V. Henson, 187 So. 718, 237 Ala. 661. 

(3) Permitting physician to give 
opinion as to judgment shown by 
defendant without repeating hypo- 
thetical question previously asked 
to obtaln witness* opinion regardlng 
defendant*s skill or care.—^Britton v. 
Hartshom, 156 A. 48, 113 Conn. 484. 

22. Mo.—^Porter v. Hetherington, 
168 S.W. 469, 172 Mo.App. 602. 

22 C.J. p 705 note 12. 
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embody the factual basis for the opinion asked for, 
as by belng premised on the wltness’ persona! observa- 
tlon or knowledge or by resting on a state of facts as 
to which some evidence has been recelved and whfch 
is assumed to be true. 

As a general rule, the questions asked an expert 


or skilled witness to elicit his opinion should be 
proper in form and subject matter,^^ and numerous 
cases, treated in the notes have adjudicated the pro- 
priety of particular questions.24 The questions 


23. Ala.—Sovereign Camp, W. O. 
W., V. Hutchinson, 114 So. 684. 217 
Ala. 71—Brown v. Kevorkian. 107 
So. 228, 21 Ala.App. 252. 

Cal.—^Weaver v. Shell Co. of Call- 
fornia, 94 P.2d 364, 34 Cal.App.2d 
713. 

Ky.—Gatliff Coal Co. v. Hiirs Adm’r, 
92 S.W.2d 66, 68, 263 Ky. 809. clt- 
Ingr Corpus Jorls. 

Md.--Winslow v. Atz, 177 A. 272, 168 
Md. 230. 

Mass.—Costello v. Hayes, 144 N.B. 
368, 240 Mass. 349. 

Mo.—Colby V. Thompson, App., 207 

S. W. 73. 

N.Y.—In re Cashman’s Wlll, 289 N. 

T. S. 328, 169 Misc. 881, afflrmed 
297 N.T.S, 160, 260 App.Dlv. 871, 
afflrmed 21 N.B.2d 193, 280 N.Y. 
681. 

Pa.—^Blsk Candy Co. v. Stout, 137 
A. 612, 28'9 Pa. 369. 

22 C.J. P 706 note 14. 

Witness as to valne 

(1) There is no stereotyped form 
of guestlon to be addressed to a wit¬ 
ness shown to have knowledgre of 
value, to enable witness to express 
his judgrment.—^Pickens County v. 
Jordan, 196 So. 121, 239 Ala. 689. 

(2) After expert is examined as 
to competency and knowledge, only 
other Question in chief is as to his 
opinion of value in entirety.—Mc- 
Sorley v. School Dist. of Avalon 
Borough, 139 A. 848, 291 Pa. 262. 

Terms constmed 

As used in a question to a physi- 
clan, as to what in his opinion would 
he the probahle effecls of the wounds 
on the future health of the injured 
party, ‘"probable" means the same 
as ‘*likely."—0’Brien v. New York, 
N. H. & H. R. Co., 13 N.Y.S. 306, 69 
Hun 623. 

l^eading questions 

(1) It has been considered pei> 
missible to ask a skilled witness a 
leadlng question when his opinion Is 
sought on a matter about which, by 
reason of his professional knowl¬ 
edge, he has peculiar information. 
La.—State v. Allemand, 96 So. 652, 

163 La. 741—^Dees v. Loulsiana 
Oil Reflnlng Corporation, App., 162 
So. 697. 

Mo.—Sanguinett v. May Department 
Stores Co., 66 S.W.2d 162. 228 Mo. 
App. 1161. 

(2) Other declsions have regarded 
supl:^ questions as Improper.—^Mls- 
souri, K. & T. R. Co. v. Johnson, 
Tex^Civ.App., 198 S.W. T28. 

(3) Questions' are not objection- 
able as' leadlng or suggeative.—^Rose 


V. National Lead Co., Mo.App., 94 
S.W.2d 1047. 

24. Questions held proper 

(1) Question to a medical witness 
whether his experience was suffi¬ 
cient for him to form an opinion as 
to the eifect of a particular Injury. 
—Stefanacci v. Bordena B^ms Prod¬ 
ucts Co., 125 A. 129, 100 N.J.Law 
160. 

(2) Question to physician whether 
alleged accident could reasonably 
and properly account for the condi- 
tlon that physician found claimant 
in on examinlng him on the follow- 
ing day, as against contention that 
the question called for an opinion 
based on possibilities rather than 
probabilities.—Texas Employers Ins. 
Ass’n V. Grlffis, Tex.Civ.App., 141 S. 

W. 2d 687. 

(3) Question asked a medical wit¬ 
ness whether his reading and study 
entered into an opinion he had given. 
—^Stefanacci v. Bordens Parms Prod¬ 
ucts Co., supra. 

(4) Asking expert witness to base 
opinion on experience in observing 
similar cases.—Cattania v. Flecken- 
stein, 143 A 316, 106 N.J.Law 174. 

(6) Where issue related to value 
of defendant's services as manager, 
question as to value of *‘a man as 
manager" was not objeclionable as 
calling for evidence on collateral is¬ 
sue.—Coogan Pinance Corporation v. 
Bealcher, 7 P.2d 696, 120 Cal.App. 
278. 

(6) Opinion of witness that he 
should "Judge thls train was golng 
about flfty miles per hour," was not 
rendered incompetent by his stat*»- 
ment on cross-examination that he 
did not know it was flfty miles.— 
Alitz V. Minneapolis & St. L, R Co., 
193 N.W. 423, 196 lowa 437. 

(7) Admission, in connection with 
testlmony of expert, of his typewril- 
ten appraisal of value of damaged 
piant, was not error.—^Norlh Bend 
Lumber Co. v. City of Seattle, 266 
P. 166, 147 Wash. 330. 

(8) Other illustratlons of proper 
questions. 

U.S.—^Hall v. iffitna Life Ins. Co., 
C.C.A.Ark., 86 P:2d 447—The Red- 
wood, C.C.A,Wash., 81 P.2d 680— 
U. S. V. Francis, C.C.A.Mont., 64 
F.2d 865—^Brumberger v. Burke, 
C.C.A.N.J., 66 P.2d 64. 

Ala—Louisvllle & N. R. Co. v. Hali, 
136 So. 466, 223 Ala 388, certio¬ 
rari denied 62 S.Ct. 37, 284 XT.S. 661, 
76 L.Bd. 660, 

Conn.—Morris JoselolE Co. v. Spirt, 
117 A 623, 97 Conn. 447. ] 
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Fla—Deleware Securities Corpora¬ 
tion v. Kahn, 175 So. 779, 129 Fla 
26. 

111.—Frochter v. Arenholz, 242 111. 
App. 93. 

lowa—Kirchner v. Dorsey & Dorsey, 
284 N.W. 171, 226 lowa 283. 

Ky.—King v. Ohio Valley Pire & Ma¬ 
rine Ins. Co., 280 S.W. 127, 212 Ky. 
770. 

Md.—Manor Coal Co. v. Balchumas, 
199 A 634, 174 Md. 463—Greer 
Transp. Co. v. Knight, 146 A. 851, 
167 Md. 628. 

Mass.—Convery v. Eastern Massachu- 
setts St. Ry. Co., 147 N.E. 824, 
262 Mass. 418. 

Mo.—Vitale v. Biando, App., 62 S.W. 
2d 24, certiorari quashed State ex 
rei. Biando v. Haid, Sup., 60 S.W. 
2d 38—Quinn v. Berberich, App., 
61 S.W.2d 153, quashed on other 
grounds State ex rei. Berberich v. 
Haid, 64 S.W.2d 667, 333 Mo. 1224 
—Pyle v. Kansas City Light & 
Power Co., App., 246 S.W. 979. 

N.J.—Simnler v. Woolman, 156 A. 

768, 9 N.J.Misc. 718. 

Tex.—^Davis v. Simmons, Civ.App.. 
240 S.W. 970, dismissed for want 
of jurisdiction. 

TJtah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

Vt.—^Hassam v. Safford, 74 A 197, 82 
Vt. 444. 

22 C.J. p 706 note 14 [d]. 

Questions held improper 

(1) Question whether negligeme in 
moving patient to chair wo\ild be 
"Intervening cause" of loss of leg.— 
Blder v. Ralls Sanitarium, 122 So. 
41, 219 Ala. 298. 

(2) In action on dlsabllity policy, 
question addressed to physician, "in 
your opinion as a physician, would 
you say'' that insured “is or is not 
totally and permanently disabled," 
was incomplete for failure to ask 
what insured was disabled from do- 
ing.—^Metropolitan Life Ins. Co. v. 
Wright, Miss., 199 So. 289, followed 
in Metropolitan Life Ins. Co. v. Lar- 
kin, 199 So. 293. 

(3) Question asked expert witness 
by plaintiffi*s counsel In malpractice 
suit as to what methods of cleaning 
wound might be used accordfng to 
present Standard of care and skill 
and state of medical science was 
improper as not including limitation 
to elther particular community or 
similar communities.—Coon v. 
Shields, 39 P.2d 348, 88 Utah 76. 

(4) Exclusion of questions put to 
expert of the most vague and gen¬ 
era! klnd or relating to xnatters ciear 
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must relate to the material issues of the case,25 
and should be specific and definite in nature so as to 
be confined to such issues if necessary, a proper 
foundation must be laid establishing the connection 
of the sought for testimony with the material is- 
sues.27 Further, the questions should be complete 

and intelligible,2S should not be misleading,^^ and 

should not be so framed as to call for speculation 
or conjecture,30 or to elicit an opinion amounting 
to a truism;3i and an bbjection to a question is 
properly sustained where the witness has indicated 


that he is not able to give an opinion on the mat- 
ter,32 or has already given the opinion sought by 
the question in answer to a previous question.33 

Questions to an expert witness must of course in¬ 
clude ali essential facts,34 and a question is improp- 
er if it fails to give the factual basis for the opin¬ 
ion asked for.35 However, if a question properly 
seeks to elicit the witness* opinion on certain facts, 
it may not be excluded on the ground that it fails 
to take into account other evidence which may be 
subsequently introduced.36 The requirement that 


enough from documentary proof to 
■be dealt with by court without ex¬ 
pert aid was not error.—Tillman v. 
National City Bank of New Tork, 
C.C.A.N.Y., 118 F.2d 631. 

(5) In actlon for malpractice 
agrainst a specialist, another speclal- 
ist who had testlfled that he migrht 
have used the same solution used 
■by defendant in treatment of plain- 
tife’s eye, with additional treatment 
migrht not be asked as to what addi¬ 
tional treatment he would have used. 
— Wood V. Vroman, 184 N.^W. 520, 216 
Mich. 449. 

(6) A question to a physician wit¬ 
ness calling for the history of the 
accident given him by plaintifC more 
than a year after the accident is 
properly excluded, where the inquiry 
is under the pretext of oiEering evi¬ 
dence of the foundation of the physi- 
cian's opinion for the purpose of 
violating general rule excluding pri¬ 
or statements of the party.—Bou- 
langer v. McQuestin & Lewis, 106 A. 
492, 79 N.H. 176. 

(7) Other illustrations of improper 
questions. 

U.S.—Crow V. Continental Oil Co., 
C.C.A.Tex., 116 F.2d 740. 

Ala.—Commercial Casualty Ins. Co. 
V. Hudgens, 160 So. 106, 230 Ala. 
182—State v. Brintle, 93 So. 429, 
207 Ala. 600. 

Cal.—Commercial Union Assur. Co. v, 
Pacific Gas & Electric Co., 31 P.2d 
793, 220 Cal. 616. 

Ky.—Axton v. Vance, 269 S.W. 634, 
207 Ky. 680. 

La.—Dees v. Louisiana Oil Refining 
Corporation, App., 162 So. 697. 
Md.—Mitchell v. Slye, 122 A. 656, 
143 Md. 418. 

N.Y.—^Application of Grade Crossing 
and Terminal Station Commlsslon 
of City of BufCalo, 8 N.Y.S.2d 424, 
265 App.Div. 342. 

Or,—Green Mountaln Log Co. v. Co- 
lumbia & N. R. B. R., 30 P.2d 1047, 
146 Or. 461. 

Pa.—^Llpstock V. Haddock Min. Co., 
5 Sch.Reg. 338. 

Utah.—Coon v. Shlelds, 89 P.2d 348, 
88 Utah 76. 

22 C.J. p 706 note 14 [e]. 


25. U.S.—Corrigan v. U. S., C.C.A. 
Idaho, 82 F.2d 106. 

Arlz.—Illinois Bankers Life Ass*n v. 
Theodore, 65 P.2d 806, 47 Ariz. 
314. 

Cal.—Coogan Finance Corporation \. 
Beatcher, 7 P.2d 696, 120 Cal.App. 
278. 

111.—Frochter v. Arenholz, 242 111. 
App. 93. 

lowa.—^Wilcox V. Crumpton, 268 N.VV. 
704, 219 lowa 389. 

Md.—^May Oil Burner Corporation v. 

Munger, 152 A. 352, 169 Md. 605. 
Mass.—Callaghan v. R. H. White Co., 
22 N.E.2d 10, 303 Mass. 413. 

N.J.—Independent .®tna Sprinkler 
Corporation v. Morris, 176 A. 102, 
114 N.J.Law 23—^Dumphy v. 
Thompson, 130 A. 639, 3 N.J.Misc. 
1086. 

Ohlo.—^Hager v. Cleveland Tnist Co., 
163 N.E. 46, 29 Ohio App. 32. 

26. Ala.—0*Rear v. Richardson, 81 
So. 865, 17 Ala.App. 87. 

Questions held improper 

(1) Question what market value of 
property was before and what prop- 
erty was worth after taking was 
properly excluded because not indi- 
cating in either instance quantum 
referred to.—^Napier Hat Mfg. Co. v. 
Essex County Park Commlsslon, 164 
A. 484, 110 N.J.Law 213. 

(2) Question to testatrix* attending 
physician, “what did you find in con¬ 
nection with her condition?” was too 
broad and inclusive; word “find" per- 
mltting witness to testify to or base 
conclusione on what he discovered 
or ascertained by search, study, or 
speclal efCort,—In re Cashman*s Will, 
289 N.Y.S. 328, 169 Misc. 881, affirmed 
297 N.Y.S. 160, 260 App.Div. 871, af¬ 
firmed 21 N.E.2d 193, 280 N.Y. 681. 

27. ni.— State v. Ajster, 149 N.E. 
297, 318 111. 280. 

Slze or nature of object 
Before an expert may testify as to 
the size or nature of a certain ob¬ 
ject, it must be shown that such ob¬ 
ject was the same as the one in 
question.—^Perreault v. Allen Oil Co., 
179 A. 365, 87 N.H. 306—42 C.J. 
p 1226 note 8. 

28. Ala.—^Heralds of Liberty v. Col- 

lins, 110 So. 283, 216 Ala. 1. | 
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I 29. Or.—Camine v. Tibbetts, 74 P.2d 
I 974, 158 Or. 21. 

30. N.Y.—Supreme Finance Corpora¬ 
tion V. Bumee Corporation, 262 N. 
Y.S. 147, 146 Misc. 374. 

Question held proper 
Question as to what medlcal wit¬ 
ness had observed in his practice as 
the resuit of a blow on the head suf¬ 
ficient to raise a bump or cause con- 
tusion, without breaking skin, such 
as plaintilf had, was proper, as not 
calling for speculation or conjecture. 
—EI Paso Electric Co. v. Beckman, 
Tex.Civ.App., 89 S.W.2d 470, error dis- 
missed. 

31. Ala.—Brilliant Coal Co. v. Bar 
ton, 87 So. 830, 206 Ala. 89. 

32 Md.—Calder v. Levi, 177 A. 392, 
168 Md. 260, 97 A.L.R. 880. 

Or.—Coos Bay Logglng Co. v. Bar¬ 
clay, 79 P.2d 672, 169 Or. 272. 

33. Conn.—Worden v. Gore-Meenan 
Co., 78 A. 422, 83 Conn. 642. 

22 C.J. p 706 note 18. 

34. "Wyo.—Quealy Land & Live 
Stock Co. V. George, 18 P.2d 253, 
45 Wyo. 264. 

raots neoessarily impUed 

A question to an expert need not 
expressly state facts which are nec- 
essarily implied.—Clark v. Bllsworth, 
73 N.W. 1023, 104 lowa 442. 

35. Cal.—Peppercorn v. Murphy, 299 
P. 762, 114 CaLApp. 101. 

Me.—State v. Intoxicating Liquors, 
117 A. 588, 121 Me. 438. 

R.I.—Rynn v. Rynn, 181 A. 289, 65 
R.I. 310. 

Concluslons not based on stated 
conditione are not admissible, even 
from an expert.—^Hunt v. Johnson, 
19 N.Y.S.2d 191, 269 App.Div. 292. 
Question held Improper 
Permitting physician, without 
showing he heard testimony describ- 
ing assault, or assumed facts charac- 
terizing It, to give opinion as to ef- 
fect of assault, was held error.—- 
Kirschbaum v, Lowrey, 218 N.W. 461, 
174 Minn. 107. 

36. Md.—^Baber v. John C. Knlpp & 
Sons, 163 A. 862, 164 Md. 55. 
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the question indicate the factual basis for the opin- 
ion of the witness may be met in two ways: (1) 
The witness may be asked to premise his conclu- 
sion on facts within his personal knowledge or ob- 
servation, without a hypothetical statement of the 
facts,37 provided, according to some decisions, that 
the facts within his personal knowledge be first dis- 


closed to the jury.38 (2) He may testify on a spec- 
ified state of facts, assumed in the question to be 
true, as to which some evidence has been received.39 
A question which calls for an opinion on a state of 
facts not known to the witness or stated hypotheti- 
cally in the question should be excluded^o 


37. Ala.—Watson v. Hardaway-Cov- 
ington Cotton Co., 137 So. 33, 223 
Ala. 448—Jones v. Keith, 134 So. 
630, 223 Ala. 36—Birmingham 

Amusement Co. v. Norris, 112 So. 
633, 216 Ala. 138, 53 A.Lr.R. 840. 
Ark.—^Pirst Nat. Bank v. Tribble, 244 
S.W. 33, 166 Ark. 264. 

111.—Metz V. Yellow Cab Co., 248 
IlLApp. 609. 

lowa.—^Martin v. Chase, 189 N.W. 
958, 194 lowa 407. 

Kan.—Stayton v. Stayton, 81 P.2d 1, 
148 Kan. 172. 

Ky.—^Hlcks' Adin'x v. Harlan Hos- 
pital, 21 S.W.2d 126, 231 Ky. 60. 
Md.—^Langenfelder v. Thompson, 20 
A.2d 491—^Prudential Ins. Co. of 
America v. Brookman, 176 A. 838, 

167 Md. 616—Berman v. Brown, 
141 A. 498, 164 Md. 698. 

Mich.—0'Donnell v. Oliver Iron Min¬ 
ing Co., 262 N.W. 728, 273 Mich. 27. 
Mo.—Oesterle v. Kroger Grocery & 
Baking Co., 141 S.W.2d 780—De 
Donato v. Wells, 41 S.W.2d 184, 328 
Mo. 448, 82 A.L.R. 1331—Prince v. 
Metropolitan Life Ins. Co., App., 
129 S.W.2d 6—Cities Service Gas 
Co. V. Peak, 64 S.W.2d 482, 227 
Mo.App. 516. 

N.J.—Cattania v. Pleckenstein, 143 A. 

316, 106 N.J.Law 174. 

N.M.—^Blandelin v. Lee Moor Con- 
tractlng Co., 24 P.2d 731, 37 N.M. 
479. 

N.Y.—Chnstastle v. Blmlra Water, 
Light & R. Co., 196 N.Y.S. 166, 202 
App.Div. 270. 

N.C.—^Keith v. Gregg, 188 S.B. 849, 

210 N.C. 802. 

Okl.—Roxana Petroleum Corporation 
V. City of Pawnee, 7 P.2d 663, 166 
Okl. 141. 

Or.—Camine v. Tibbetts, 74 P.2d 974, 

168 Or. 21—^Heider v. Barendrick, 
39 P.2d 967, 149 Or. 270—Poott v. 
Llndstrom & Peigenson, 22 P.2d 
321, 143 Or. 809—Lippold v. Kidd, 
269 P. 210, 126 Or. 160, 69 A.L.R. 
876. 

Pa.—Jackson v. U. S. Plpe Line Co., 
191 A. 165, 325 Pa. 436. 

Va.—^Lawson v. Darter, 160 S.E. 74, 
167 Va. 284. 

Wis.—L. Chester Co. v. Wisconsln 
Power & Light Co., 247 N.W. 861, 

211 Wls. 168. 

22 C.J. p 706 note 16. 

*Tn the examlnation of an expert 
there are two proper methods of 
Interrogatlon: (1) Where the expert 
is familiar wlth the facts by per¬ 
sonal observatlon and so testlfles. 


he may be asked directly for his 
opinion, without stating the facts 
upon which it is based. (2) Where 
the expert is not familiar with the 
facts upon which his opinion is 
based, they must be stated to him 
hypothetically, and upon the assump- 
tion of the facts so stated he must 
base his opinion.”—Christastie v. 
Blmira Water, Light & R. Co., 196 
N.Y.S. 166, 157, 202 App.Div. 270. 

XTecesslty of prior dlsolosnre of facts 
In some Jurisdictions it is appar- 
ently held that, before an expert 
or a skilled witness may give his 
opinion based partly on his knowl¬ 
edge of the subject matter and part¬ 
ly on hypotheses stated in the ques¬ 
tion, he must flrst testify fully on 
the resuit of any examination made 
by him or knowledge acquired in any 
other way of the subject matter; 
but thls, we think, goes largely to i 
the weight to be given to such opln- ! 
ion evidence rather than its admissi- 
bility. These matters may be 
brought out fully by cross-examina- 
tion, elther before or after the ex- 
pression of the opinion. 

Md.—Langenfelder v. Thompson, 20 
A.2d 491. 

Okl.—Roxana Petroleum Corporation 

V. City of Pawnee, 7 P.2d 663, 165 
Okl. 141. 

Cause of condltion. 

Where there is no dispute regard- 
Ing the nature of the accident and 
the manner in which plaintiif was in- 
Jured, but the sole question is wheth- 
er a certaln condltlon is the resuit 
of the Injury, then there is no im- 
propriety in directly asking the at- 
tending physician to state what in 
his opinion caused the condition 
without flrst requiring him to testify 
as to the facts.—^Langenfelder v. 
Thompson, Md., 20 A.2d 491. 

38. Ala.—Blakeney v. Alabama Pow¬ 
er Co., 133 So. 16, 222 Ala» 394. 

Mont.—Irion v. Hyde, 106 P.2d 666, 
110 Mont. 670. 

W.Va.—Perkins v. Monongahela Val- 
ley Traction Co., 96 S.E. 797, 81 

W. Va. 781. 

Paots not In reoord 
Question calling for expert opinion 
of physician, based in part on facts 
not contained in record, is improper 
although facts were personally 
known to physician.—^Hunder v. 
Rlndlaub, 237 N.W. 916, 61 N.D. 389. 

39. Ala»—Watson v. Hardaway-Cov- 
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ington Cotton Co., 137 So. 33, 223 
Ala. 443—Jones v. Keith, 134 So. 
630, 223 Ala. 36. 

Cal.—Peppercorn v. Murphy, 299 P. 

762, 114 Cal.App. 101. 

Mo.—Oesterle v. Kroger Grocery & 
Bakmg Co., 141 S.W.2d 780. 

N.Y.—Christastie v. Elmira Water, 
Light & R. Co., 196 N.Y.S. 156. 202 
App.Div. 270. 

N.C.—^Keith v. Gregg, 188 S.B. 849, 
210 N.C. 802. 

Or.—Camine v. Tibbetts, 74 P.2d 974, 
158 Or. 21. 

22 C.J. p 706 note 16. 

Hypothetical questions see infra $ 
551. 

Pormal liypothesis niuiecessary 
Question received and treated as 
hypothetical in form was not im- 
properly admitted so as to consti¬ 
tute prejudicial error, notwithsland- 
ing that formal hypothetical ques¬ 
tion was not prepared and presented 
to witness.—Kersting v. Reese, 265 
P. 74, 123 Kan. 277. 

4<Xi Ark.—^Arkansas Baking Co, v. 

I Wyman, 47 S.W.2d 45, 185 Ark. 
310. 

Md.—Calder v. Levi, 177 A. 392, 168 
Md. 260, 97 A.L.R. 880. 

N.Y.—Nazzaro v. Angolilli, 216 N.Y.S. 

721, 217 App.Div. 415. 

Or.—Cosgrove v. Tracey, 64 r.2d 1321, 
156 Or. 1—Heider v. Barendrick, 39 
P.2d 957, 149 Or. 220. 

Pa.—Wissinger v. Valley Smokeless 
Coal Co., 116 A. 880, 271 Pa. 666. 
Tex.—Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.W.2d 697, er¬ 
ror dismissed. 

22 C.J. p 706 note 17. 

Paots iLOt within knowledge 

Where expertas opinion was based 
on his own knowledge of facts, mate- 
rial facts not within his knowledge 
should have beon supplied to him 
by hypothetical questions. 

Ala.—J. H. Burton & Sons Co. v. 

May, 103 So. 46, 212 Ala. 436. 
Or.—Lippold v. Kidd. 269 P. 210, 126 
Or. 160, 69 A.L.R. 875. 

JTndglng credibllity 

In action for damages by flre set 
by defendanfs threshing machine 
engine, it was not error to exclude 
opinion evidence not in response to 
hypothetical questions but to ques¬ 
tions which would have required the 
experts to judge of the credibility of 
the other witnesses.—^Anderson v. 
Jacobson, 172 N.W. 64, 42 N.D. 87. 



32 C.J.S. 


EYIBENCE 


§ 551 


§ 551. -Hypothetical Questions 

a. In general 

b. Form and scope of question 

a. InXIeiLeral 

An expert witness may be examined by means of a 
hypothetical question based on facts supported by com¬ 
petent evidence and clalmed to be proved, thereby elicit- 
Ing the witness' opinion as to the Inferences properly de- 
duclble from such facts, and such a question Is the oniy 
way an expert may be examined if the facts are not 
wlthin his personal knowledge or observation. 


41. TJ.S.—^New York Cent. R. Co. v. 
Johnson, C.C.A.Ho., 27 F.2d 699, 
certiorari granted 49 S.Ct. 27, 278 

U. S. 590, 73 L.Ed. 523, reversed on 
other grrounds 49 S.Ct. 300, 279 TT. 
S. 310, 73 L.Bd. 706. amended 49 
S.Ct. 417—Moyer v. .ffltna Liife Ins. 
Co., D.C.Pa., 39 P.Supp. 725. 

Ala.—Pearson v. Central of Georgria 
Ry. Co., 110 So. 6, 215 Ala. 239. 
Colo.—Riss & Co. V. Galloway, 114 
P.2d 560. 

Ga.—Morgan v. Bell, 6 S.E.2d 897, 
189 Ga. 432—^Plncher v. Davis, 108 
S.B. 906, 27 Ga.App. 494. 

111.—Delling v. Lake View Hospital 
Ass’n and Training School for 
Nurses, 33 N.B.2d 916, 310 Ill.App. 
166—Olson V. North, 276 IlLApp. 
467. 

lowa.—^Meeker v. Meeker, 87 N.W. 

773, 74 lowa 362, 7 Am.S.R. 489. 
Kan.—Tovey v. Geiser, 92 P.2d 3, 160 
Kan. 149—^TJpdegrafC v. Gage-Hall 
Cllnic, 264 P. 1078, 126 Kan. 618. 
Ky.—Springfleld Flre & Marine Ins. 
Co. V. Ramey, 63 S.W.2d 560, 245 
Ky. 367—Securlty Benefit Ass'n v. 
Kibby, 295 S.W. 164, 220 Ky. 330. 
Md.—State, for Use of Kalives, v. 
Baltitoore Eye, Ear and Throat 
Hospital, 10 A.2d 612, 177 Md. 617 
—Standard Oll Co. of New Jersey 

V. Stern, 173 A. 205, 167 Md. 211. 
Mlnn.—Rice v. New York Life Ins. 

Co., 290 N.W. 798, 207 Minn. 268. 
Mo.—Oesterle v. Kroger Grocery & 
Baking Co., 141 S.W.2d 780—Bode 
V. Wells. 16 S.W.2d 336, 322 Mo. 386 
—Prince v. Metropolitan Life Ins. 
Co., App., 129 S.W.2d 6—Kelly v. 
Kansas City Building & Loan Ass’n, 
81 S.W.2d 440, 229 Mo.App. 686— 
Eldson V. Metropolitan St. R. Co., 
App.. 209 S.W. 676. 

Neb.—Chambers v. Chlcago, B. & Q. 
R. Co., 293 N.W. 338—Shotwell v. 
First Nat. Bank, 266 N.W. 608, 127 
Neb. 676—Jacobson v. Sklnner 
Packing Co.. 226 N.W. 321, 118 
Neb. 711. 

N.H.—James E. Watkins Co. v. Pe- 
terson Motor Express, 188 A. 461, 
88 N.H. 476—^L'Esperance v. Sher- 
bume, 165 A. 203, 85 N.H. 103. 
N.J.—Woodrow v. Travelers Ins. Co., 
1 A.2d 447, 121 N.J.Law 170— 

Kingsley v. Welcher, 186 A. 631, 
14 N.J.Misc. 428. 

N.C.—^Riggs V. Norfolk-Southem R 
Co., 124 S.E. 749, 188 N.C. 366. 


Ohio.—City of Mingo Junction 
Birch. 3 N.E.2d 624, 62 Ohio App. 
201—Ford Motor Co. v. Dillon, 200 
N.B. 525, 61 Ohio App. 278. 

Or.—Cobb V. Spokane, P. & S. Ry. Co., 
44 P.2d 731, 160 Or. 226. 

Pa.—^Winters v. State Workmen*s 
Ins. Fund, 7 A.2d 112. 136 Pa.Su- 
per. 293. 

Tex.—^Anderson v. Reichart, Civ.App., 
116 S.W.2d 772, error dismissed— 
Zurich General Accident & Lia- 
bility Ins. Co. v. Wood. Civ.App., 
10 S.W.2d 760, error dismissed— 
Morten Inv. Co. v. Trevey, Civ. 
App., 8 S.W.2d 627, error dismissed 
—Sain Angelo Water, Light & Pow¬ 
er Co. V. Baugh, Civ.App., 270 S.W. 
1101 . 

Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

W.Va-—Cook V. Coleman, 111 S.E. 

760, 90 W.Va. 748. 

36 C.J. p 235 notes 62, 66-68. 
Elemen-ts 

Hypothetical question involves two 
distinet elementa, namely, premise 
and inference or conclusion based on 
premise.—^Hunder v. Rindlaub, 237 N. 
W. 916, 61 N.D. 389. 

Personal observation. 

Where the evidence is conflicting 
or complicated by many details, or 
where the grounds on which the wit¬ 
ness is to base his opinion are not 
fully understood, it is proper for the 
trial court to require the facts to 
be submitted to the witness hypo- 
thetically, even though he had per¬ 
sonal observation.—^Langenfelder v. 
Thompson, Md.. 20 A.2d 491. 

4a. Cal.—^Dameron v. Ansbro, 178 P. 

874, 39 Cal.App. 289. 

Idaho.—^Evans v. Cavanagh, 73 P.2d 
83. 58 Idaho 324. 

S.C.—^Bllis V. Kansas City Life Ins. 
Co., 197 S.B. 398, 400, 187 S.C. 
334, quoting Ooxpns Juris, 

Tex.—Fidelity Union Casualty Co. v. 
Dapperman, Civ.App., 47 S.W.2d 
408, 417, error dismissed, quoting 
Oorpus Juris. 

22 C.J. p 706 note 19. 

“The purpose of a hypothetical cr 
supposititious question, and the only 
reason for its allowance, is to obtain 
the opinion of an expert witness as 
to probabillties under a given case, 
the facts of which recited in the 
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question are supposed to be estab- 
lished."—^Atlantic Coast Line R Co. 

V. Shouse, 91 So. 90. 93, 83 Fla. 166. 

43. U.S.—^Mason & Hanger Co. v. 

Burnam, C.C.A.Ky., 36 F.2d 330— 
New York Cent. R. Co. v. John¬ 
son, C.C.A.MO., 27 F.2d 699, cer¬ 
tiorari granted 49 S.Ct. 27, 278 U. 
S. 590, 73 L,Ed. 623, reversed on 
other grounds 49 S.Ct. 300, 279 U.S. 
310, 73 L.Ed. 706, amended 49 

S.Ct. 417. 

Cal.—Matthiesen v. Smith, 60 P.2d 
873. 16 Cal.App.2d 479. 

Ind.—^MeCoy v. General Glass Corpo¬ 
ration, 17 N.E.2d 473, 106 Ind. 
App. 116. 

Minn.—Rice v. New York Life Ins. 

Co., 290 N.W. 798, 207 Minn. 268. 
Tex.—^Fidelity & Casualty Co. of New 
York V. Van Arsdale, Civ.App., 108 
S.W.2d 650, error dismissed. 

Utah.—Smith v. Payne, 206 P. 715, 
60 Utah 89. 

22 C.J. p 706 note 20. 

“A hypothetical question should be 
so framed as to recite ali the facts 
in evidence relevant to the formation 
of an opinion, and then, assuming 
the facts to be true, the witness 
should be asked, if able to form an 
opinion therefrom, to state such 
opinion.”—Shuflaeld v. Taylor, 83 S. 

W. 2d 966, 960, 126 Tex. 601, revers- 
ing Taylor v. Shufiaeld, Civ.App., 62 
S.W.2d 788. 

44. U.S.—^New York Cent. R Co. v. 
Johnson, C.C.A.MO., 27 F.2d 699, 
certiorari granted 49 S.Ct. 27, 278 
U.S. 690, 73 L.Ed. 523, reversed on 
other grounds 49 S.Ct. 300, 279 

U. S. 310, 73 L.Ed. 706, amended 49 
S.Ct. 417. 

Ark.—^Missouri Pac. R. Co. v. Hamp- 
ton, 112 S.W.2d 428, 196 Ark. 335 
—Coop V. Moore, 76 S.W.2d 675, 190 
Ark. 32—^Arkansas Baking Co. v. 
Wyman, 47 S.W. 46, 185 Ark. 310. 
Cal.—^Matthiesen v. Smith, 60 P.2d 
873, 16 Cal.App.2d 479—^Anderson 

V. Rindge Co., 270 P. 262, 93 Cal. 
App. 726. 

Neb.—^Prince v. Pathflnder Life Ins. 

Co., 276 N.W. 661, 133 Neb. 706. 
Pa.—^McMinis v. Philadelphia Rapid 
Transit Co., 135 A. 722, 288 Pa. 
377—^Lucas v. Haas Coal Co., 179 A. 
876, 118 Pa.Super. 182. 

Tex,—^Humble Oil & Refining Co. v. 
Strauss, Clv.App., 243 S.W. 628. 


It is proper to interrogate an expert witness by 
means of a h 3 rpothetical question based on facts 
claimed to be proved, thereby eliciting the witness' 
opinion as to the inferences properly deducible from 
such faets.'^! Indeed, it has been said that assump- 
tion of facts in putting a question may be regarded 
as a test of whether a witness is being examined as 
an expert.^^ The expert, properly so called, is asked 
what would be his judgment on all^^ or any pre- 
scribed part^^ of the facts, which, according to the 

V. 
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decisions of the courts as listed bdow, are fairly and | reasonably supported by evidence^s competent for 


trtah.—^Braddock by Smith v. Pacific 
Woodmen Life Ass'u. 64 P.2d 1189, 
89 Utah 76, rebearlngr denied and 
modlfled on otber grrounds 58 P.2d 
766, 89 Utahi 92—Johanson v. 

Huntsman, 209 P. 197, 60 Utah 402 
—Smith V. Payne, 206 P. 716, 60 
Utah 89. 

22 C.J. p 707 note 21. 

“Since the Inference or conclusion 
rests upon certam premises of fact, 
these premises must be true; and in 
order that premises considered may 
be known and their truth or falslty 
be ascertalned by the Jury or the 
court, these premises must be ex- 
pressly and particularly stated. For 
thls reason the admlssibllity of n 
hypothetical question prlmarily de- 
pends on whether it fumishes the 
tribunal with the means of know- 
Ingr upon what premises of fact ihe 
conclusion is based."—^Manglone v. 
Snead, 196 A. 329, 336, 173 Md. 33— 
Quimby v. Greenhawk, 171 A. 69, 
61, 166 Md. 336. 

45. U.S.—^Dairymen's Mllk Co. of 
Pittsburgrh v. McCormlck Co., C.C. 
A.Pa„ 114 P.2d 736—.ffltna Life Ins. 
Co. V. McAdoo, C.C.A.Ark., 106 P. 
2d 618—Travelers Ins. Co. v. Drake, 
C.C.A.Cal., 89 F.2d 47—Metropoli¬ 
tan Life Ins. Co. v. Armstrong, 
C.C.ANeb., 86 P.2d 187—New York 
Life Ins. Co. v. Doerksen, C.C.A. 
Kan., 76 F.2d 96—^Virginia Beach 
Bus Line v. Campbell, C.C.A.N.C., 
73 F.2d 97, certiorari denied 66 
S.Ct. 637, 294 U.S. 727, 79 L.Bd. 
1268—The Domira, D.C.N.T., 49 F. 
2d 324, afflrmed, C.C.A., 66 F.2d 
686—South Carolina Asparagus 
Growers’ Ass’n v, Southern Ry. Co., 
CaA.S.C., 46 F.2d 452. 

Ala.—^Armour & Co. v. Cartledge, 176 
So. 334, 234 Ala, 644—^Prudential 
Ins. Co. V. Calvin, 148 So. 837, 227 
Ala. 146—S. H. Kress & Co. v, Bar- 
ratt, 147 So. 386, 226 Ala. 466— 
Birmlngham Electric Co. v. Ryder, 
144 So. 18, 226 Ala. 369—Birming- 
ham Electric Co. v. Glenn, 141 So. 
637, 224 Ala. 620—Birmingham 

Amusement Co. v. Norns, 112 So. 
633, 216 Ala. 138, 53 A.L.R. 840— 
Alabama Great Southern R. Co, v. 
Cornett, 106 So. 242, 214 Ala. 23. 
Ark.—^McGough v. Zurich General Ac¬ 
cident & Llability Ins. Co., 147 S.W. 
2d 994. 

Cal.—Commercial Union Assur. Co. 
V. Pacific Gas & Electric Co., 31 
P.2d 793, 220 Cal. 616—Kershaw v. 
Tilbury, 8 P.2d 109, 214 Cal. 679— 
Treadweil v. Nickel, 228 P. 25, 194 
Cal. 243—^Linde v. Bmmick, 61 P. 
2d 338, 16 Cal.App.2d 676—Rudat 
V. Carithers, 30 P.2d 436, 187 Cal. 
App. 92—^Bamett v. Atchlson, T. 
& S. P. Ry. Co., 278 P. 443, 99 Cal. 
App. 310—Johnson v. Olarke, 276 
P. 1062, 98 Cal.App. 368—Snow v. 
Harris, 181 P. 676, 41 CaI.App. 34. 


I Conn.—^Jackson v. Waller, 10 A.2d 
! 763, 126 Conn. 294—Gruskay v. 

Simenauskas, 140 A. 724, 107 Conn. 
380. 

Del.—In re Barnes' Will, Super., 18 
A.2d 433. 

Fla.—Mutual Ben. Health & Acci¬ 
dent Ass'n V. Bunting, 183 So. 321, 
133 Fla. 646. 

111.—Inlet Swamp Drainage Dist. v. 

Gehant, 122 N.B. 127, 286 111. 558. 
lowa.—^Pecklnpaugh v. Engelke, 247 
N.W. 822, 216 lowa 1248—Stick- 
ling V. Chicago, R. I. & P. Ry* 
Co., 232 N.W. 677, 212 lowa 149— 
Boston V. Keokuk Electric Co., 
221 N.W*. 508, 206 lowa 753. 

Ky.—Graefenhan v. Rakestraw, 130 
S.W.2d 66, 279 Ky. 2‘28—Sovereign 
Camp, W. O. W., v. Alcock, 117 S. 
W.2d 938, 273 Ky. 734—Rueff v. 
Light, 114 S.W.2d 606, 272 Ky. 
449—^Helion v. Gunn Coal Mining 
Co., 79 S.W.2d 695, 268 Ky. 168— 
Stacy v. Williams, 69 S.W.2d 697, 
263 Ky. 363—^McGraw v. Ayers, 
68 S.W.2d 378, 248 Ky. 166—Secu- 
rity Benefit Ass’n v. Kibby, 295 S. 
W. 164, 220 Ky. 330—Cincinnati, 
N. O. & T. P. Ry. Co. V. Ross, 279 
S.W. 1076, 212 Ky. 619—New York 
Life Ins. Co. v. Long, 277 S.W. 978, 
211 Ky. 656. 

Md.—Takoma Pork Bank v. Abbott, 
19 A.2d 169—Snyder «& Blankfard 
Co. V. Farmers Bank of Tifton, 16 
A.2d 837, 178 Md. 601—Langen- 
felder v. Jones, 13 A.2d 623, 178 
Md. 421, motion denied 15 A.2d 
422, 178 Md. 421—Thompson v. 
Standard Wholesale Phosphate >& 
Acid Works, 13 A.2d 328, 178 Md. 
306—^Mathiesen Alkali Works v. 
Redden, 10 A.2d 699, 177 Md. 660 
—-State, for Use of Kalives, v. 
Baltimore Eye, Ear and Throat 
Hospital, 10 A.2d 612, 177 Md. 617 
—Baber v, John C. Knipp & Sons, 
163 A. 862, 164 Md. 65—Hazelwood 

V. Bittinger, 160 A. 713, 169 Md. 
262—Baltimore & O. R. Co. v. 
Brooks, 148 A. 276, 168 Md. 149— 
Scheller v. Schindel, 138 A. 416, 
168 Md. 647—Slocum v. Jolley, 138 

A. 244, 163 Md. 343. 

Mass.—Sullivan v. Brabazon, 162 N. 

B. 312, 264 Mass. 276—MiHer v. 
Boston & M. R. R., 134 N.E. 368, 
240 Mass. 461. 

Mich.—^Kephart v. Horvath, 248 N. 

W. 698, 263 Mich. 211—De Haan 
V. Winter, 241 N.W. 923, 268 Mich. 
293—In re Cottreirs Bstate, 209 
N.W. &42, 236 Mich. 627. 

Minn.—^Rice v. New York Life Ins. 

Co., 290 N.W. 798, 207 Minn. 268. 
Mo.—Schulz V. St. Louis-San Fran- 
cisco Ry. Co., 4 S.W.2d 762, 319 Mo. 
8 —^Rock V. Keller, 278 S.W. 769, 
312 Mo. 458—^Roberts v. Wood¬ 
men Accident Co., 129 S.W.2d 1063, 
233 , Mo.App. 1058—McGuire v. 
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Springfield Traction Co., App., 30 
S.W.2d 794—Smith v. Creve Coeur 
Drayage & Motorbus Co., 296 S. 
W. 457, 220 Mo.App. 1122—Very 
V. Willi, App., 293 S.W. 600—See- 
wald V. Gentry, 286 S.W. 445, 220 
Mo.App. 367—^McNulty v. Atlas 
Portland Cernent Co., App., 249 
S.W. 7u0. 

N.J.—Schvveers v. Elizabeth-Union- 
Hillside-Irvington Line, 178 A. 68, 
13 N.J.Misc. 188, afflrmed 182 A 
842, 116 N.J.Law 179. 

N.Y.—Harden v. Fahrenkopf & Reu- 
fie, 240 N.Y.S. 645, 229 App.Div. 
1 . 

N.D.—^Nelson v. Auch, 245 N.W. 819, 
62 N.D. 594. 

Ohio.—H. Belmer Co, v. Newton Tea 
& Spice Co., 14 Ohio App. 200. 

Or.—^Wise v. State Industrial Acci¬ 
dent Commission, 35 P.2d 242, 148 
Or. 461—Gillilan v. Portland Cre- 
mation Ass’n, 249 P. 627, 120 Or. 
286. 

Pa.—Jackson v. U. S. Pipe Line Co., 
191 A. 165, 326 Pa. 436—Rudolph 

V. Shannopin Coal Co., 18 A.2d 
329, 142 Pa.Super. 389—Brown v. 
Moss, 182 A. 777, 120 Pa.Super. 
336—^Harrison v. Watkins, to Use 
of Watkins, 170 A. 454, 112 Pa. 
Super. 87. 

S.D.—Bennett v. Murdy, 249 N.97. 
805, 61 S.D. 471. 

Tex.—^Prather v. McClelland, 13 S. 

W. 643, 76 Tex. 574—Texas Bm- 
ployers' Ins, Ass^n v. Pitzgerald, 
Com.App., 296 S.W. 609, revers- 
ing, Civ.App., 292 S.W. 926—^Moore 

V. Rice, Civ.App., 110 S.W.2d 973— 
Southland-Greyhound Lines v. 
Cotten, Civ.App., 55 S.W.2d 1066, 
reversed on other ground.s 91 S.W. 
2d 326, 126 Tex. 696—Taylor v. 
Shuffleld, Civ.App., 52 S.W.2d 788, 
reversed on other grounds Shuf¬ 
fleld V. Taylor, 83 S.W.2d 955, 125 
Tex. 601—^Fidelity Union Casualty 
Co. V. Dapperman, Civ.App,, 47 S. 

W. 2d 408, 417, error dismisscd, 
quoting Corpus Juris—Texas Em- 
ployers' Ins. Ass'n v. Mmts, Civ. 
App., 10 S.W.2d 220—Norwich v. 
Union Indemnity Co., Civ.App., 
293 S.W. 932. 

Utah.—Braddock by Smith v. Pacific 
Woodmen Life Ass^n, 64 P.2d 1189, 
89 Utah 75, rehearing denied and 
modified on other grounds 68 P. 
2d 765, 89 Utah 92. 

Wash.—Jones v. McQuesten, 20 P. 
2d 838, 172 Wash. 480—^Aronson v. 
City of Bverett, 239 P. lOll, 136 
Wash. 312—Levlne v. Barry, 195 
P. 1003, 114 Wash. 623. 

Wis.—^Delap v. Liebenson, 208 N.W. 

937, 190 Wis. 73. 

22 C.J. p 707 noTe 22. 

Establishment of facts stated see 
infra § 552. 

True state of faots 

(1) Hypothetical questlons pro- 
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con!jideration,4® or which have been admitted,^'^ as- 
suming that such facts are trutA^ Of course there 
must be a sufl&cient number of facts assumed to en- 
able the witness to give an intelligent opinion, see 
infra subdivision b(l) of this section.^9 


The witness having no facts in mind as the resuit 
of observation, it is only by a hypothetical question 
based on the evidence that a proper basis for a rea- 
sonable judgment can be furnished,®® and the wit¬ 
ness cannot add to the hjrpothetical questions facts 


pounded to experts must reflect the 
true state of facts In evidence. 
Ky.-—Hueft v. Ligrht, 114 S.W.2d 606. 
272 Ky. 449. 

Mo.—Thompson v. A. Morgan Haul- 
ing & Eixpress Co., App.. 26 S.W. 
2d 807. 

S.C.—Eliis V. Kansas City Life Ins. 
Co., 197 S.B. 898, 187 S.C. 334. 

(2) So a question distorting in- 
stead of reflecting evidence should 
not be permitted.—New York Life 
Ins. Co. V. Doerksen, C.C.A.EAn., 75 
F.2d 96. 

Aotual names permitted 

It is not objectionable that the 
question contains the actual names 
of the persons involved where this is 
necessary to a ciear statement of the 
assumed facts.—Jackson v. Waller, 
10 A.2d 763, 126 Conn. 294—22 C.J. 
p 707 note 22 [f]. 

4a Ind—Abendroth v. Pldelity & 
Deposit Co. of Maryland, 124 N.E. 
7'14, 73 Ind.App. 50. 

Wash.—Blomskog, Erlckson & Cot- 
ton V. City of Seattle, 182 P. 571, 
107 Wash. 471. 

22 C.J. p 707 note 22. 

Xncompetent wltn-ess 

Question based chiefly on facts 
appearing In testimony of one who 
was incompetent as witness was im- 
proper. 

Mich.—In re I>oty’s Estate, 180 N. 

W. 608, 212 Mich. 846. 

Ohio.—Davis v. Rawson, 200 N.E. 

636, 61 Ohio App. 274. 

Hearsay and opinion exclnded 

(1) A hypothetical question based 
wholly or in part on hearsay evi¬ 
dence is improper. 

Cal.—In re Russeirs Estate, 210 P. 
249, 189 Cal. 769. 

Md.—Scheller v. Schindel, 138 A. 416, 
163 Md. 647. 

N.T.—Belter v. Van Winkle, 254 N. 
T.S. 629, 234 App.Div. 886, fol- 
lowed in 264 N.Y.S. 630, 234 App. 
Div. 886. 

Pa.—^Roberts v. Pitt Pub. Co., 198 
A- 668, 830 Pa. 44. 

(2) So it has been held that In¬ 
formation given by party or others 
to a physlcian, other than during 
the course of treatment, cannot be 
made the basis of a hypothetical 
question. 

lowa.—^Mitchell v. Montgomery 
Ward & Co., 286 N.W. 187, 226 
lowa 956. 

Mo.—Aronovitz v. Arky, 219 S.W. 
620—Borowski v. Loose-Wiles Bis- 
cuit Co., App., 229 S.W. 424. 

N.Y.—Belter v. Van Winkle, supra. 

(3) It has been held, however, 


that if plaintiff stated the fact of 
his unconsciousness at the time he 
was admitted to hospital to his 
physician it could have been used 
in a hypothetical question sine e 
such statements by a patient to a 
doctor are a necessary variant of 
the hearsay rule.—^Roberts v. Pitt 
Pub. Co., supra. 

(4) Also statements of witnesses 
as to what they observed concern- 
Ing plaintlif*s physlcal condition aft- 
er accident could have been proper- 
ly incorporated in hypothetical ques¬ 
tion propounded to physician.—^Rob- 
erts V. Pitt Pub. Co., supra. 

(5) Also the fact that question 
to expert was based on subjective 
symptoms to which party had testi- 
fied went to weight of his answor, 
not to Its admissibility.—Johnston 
V. Selfe, 261 N.W. 626, 190 Minn. 269. 
SClstory of case 

(1) A witness offered as an ex- 
pert cannot testify on a hypotheti¬ 
cal question, using as the basis of 
his opinion, in addltion to the facts 
enumerated, '*the history of the 
case." 

Mo.—Aronovitz v. Arky, 219 S.W. 
620. 

N.D.—Hunder v. Rindlaub, 237 N.W. 

915, 61 N.D. 389. 

22 C.J. p 702 note 22 fd]. 

(2) It has been held, however, 
that an expert medical witness may 
properly express opinion in answer 
to hypothetical question based part- 
ly on history of case.—^Maulsbury 
V. Shure, 170 A. 41, 12 N.J.Misc. 137. 

(3) Question asking doctor’s opin¬ 
ion based on actual examinatlon of 
party and not on history of case 
was not inadmissible because wit¬ 
ness had previously stated that it 
would be necessary for hlm to con- 
sider history of case in answering 
question.—^Adams v. Carlo, Mo.App., 
101 S.W.2d 753. 

47. Neb.—^Merrill v. Tegarden, 26 
N.W. 202, 19 Neb. 634. 

48. Idaho.—^Evans v. Cavanagh, 73 
F.2d 83, 58 Idaho 324. 

Ind.—^MeCoy v. General Glass Cor¬ 
poration, 17 N.E.2d 473, 106 Ind. 
App. 116. 

Md.—^Langenfelder v. Jones, 18 A. 
2d 623, 178 Md. 421, motion de- 
nied 15 A.2d 422, 178 Md. 421— 
Owings v. Dayhoff, 161 A. 240, 
169 Md. 403—Wood v. Hankey, 
105 A. 430, 133 Md. 389. 

Mass.—^Kramer v. New York Life 
Ins. Co., 200 N.E. 390, 293 Mass. 
440. 


Mich.—In re Lewandowski’s Estate, 
210 N.W. 814, 236 Mich. 136. 
Miss.—Beard v. Turrltin, 161 So. 688, 
689, 173 Miss. 206, citing Corpus 
Juris. 

N.C.—Dempster v. Pite, 167 S.E. 33, 
203 N.C. 697. 

Or.—^Balley v. Loyal Protefctive Life 
Ins. Co., 105 P.2d 523. 

Pa—^McMinis v. Philadelphia Rapid 
Transit Co., 135 A. 722, 288 Pa 
377. 

Tex.—^Pidelity & Casualty Co. of 
New York v. Van Arsdale, Civ. 
App., 108 S.W.2d 660, error dis- 
missed. 

22 C.J. p 707 note 24. 

Question held proper 

Question detaillng part of testi¬ 
mony and concluding with request 
for physician’s opinion "under that 
state of facts" was sufficient as- 
sumption of facts.—Maryland Cas¬ 
ualty Co. V. Allen, Tex.Civ.App., 22 
S.W.2d 329. 

49. U.S.—New York Cent. R. Co. v. 
Johnson, C.C.A.Mo., 27 F.2d 699, 
certiorari granted 49 S.Ct. 27, 278 
tr.S. 590, 73 L.Ed. 623, reversed 
on other grounds 49 S.Ct. 300, 279 
TT.S. 310, 73 L.Bd. 706, amended 49 
S.Ct. 417. 

Cal.—^Peppercorn v. Murphy, 299 P. 

762, 114 CaLApp. 101. 

Ky.—^Axton v. Vance, 269 S.W. 534, 
207 Ky. 680. 

Md.—Gordon v. Opalecky, 137 A. 
29'9, 152 Md. 536. 

N.J.—Schwartz v. Howard Sav. Inst., 
187 A. 171, 117 N.J.Law 180. 

22 C.J. p 707 note 26. 

50, U.S.—^Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 33 P.2d 
876, 68 A.L.R. 1393, certiorari de- 
nied 60 S.Ct. 162, 280 U.S. 606, 74 
L.Bd. 649. 

Ala.—^Newman v. Louisville & N. R 
Co., 103 So. 866, 212 Ala 680—Jef- 
ferson v. Republic Iron & Steel Co., 
93 So. 890, 208 Ala. 143—^Brown v. 
Mobile Electric Co., 91 So. 802, 207 
Ala 61. 

Idaho.—^Evans v. Cavanagh, 73 P.2d 
83. 58 Idaho 324. 

Ky.—GatllfC Coal Co. v. Hlll's Adm*r, 
92 S.W.2d 66, 68, 263 Ky. 309, cit¬ 
ing Corpus Juxls. 

Md.—Gordon v. Opalecky, 137 A. 299, 
162 Md. 536. 

Mass.—^Betts v. Rendle, 128 N.E. 
790, 236 Mass. 441. 

Mich.—^In re Elliotfs Estate, 267 N. 

W. 919, 269 Mich. 677. 

Mo.—^Foman v. Liberty Life Ins. Co., 
61 S.W.2d 212, 227 Mo.App. 70— 
I Security Priutlng Co. v. Llverpool 
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within his own knowledge and not in evidence.®^ 
The requirement of an assumption of facts in evi- 
dence continues throughout the examination of the 
expert, so far as the attempt to elicit affirmative 
facts is concerned,®^ and applies equally to cross- 
examination as to direct, and to the redirect as to 
the orig-inal case, see infra § S60. 

Different h 3 rpotheses may be submitted to the wit- 
nesses for different parties, provided the facts em- 
braced in each hypothesis have some support in the 
evidence,^S |)ut where a party’s contention merely 
denies the truth of his opponenfs position no basis 
for a hypothetical question is furnished.54 

b. Fonii and Scope of Question 

(1) In general 

(2) Facts to be assumed 

(3) Other particular elements 


(4) Harmless error 

(5) Illustrative cases 

(1) In General 

The form and scope of hypothetical questlons are 
largely matters of Judiclal discretion, but generally such 
questions shouid be fairiy and clearly framed to reflect 
the theory of the party as shown by the facts admitted 
or proved, and shouid confine the opinion to a Judgment 
reasonably deducible from the facts and relevant to the 
Issues of the case. 

The form of hypothetical questions and the facts 
to be embraced therein are matters resting largely 
in the sound discretion of the trial court;55 but 
the right and duty of properly framing a hypothet¬ 
ical question rests primarily on the counsel by whom 
the question is asked,®® and he shouid not be per- 
mitted to frame an improper question and then cast 
Ihe burden of supplying its deficiencies on the op- 
posing counsel,57 although it is not necessary that 


& London & Globe Ins. Co., App., 
■263 S.W. 464. 

N.T.—Green v. Globe & Rutgrers Fire 
Ins. Co., 19'2 N.Y.S. 770, 200 App. 
Div. 343. 

Or.—Lippold v. Kidd, 269 P. 210, 126 
Or. 160, 69 A.L.R. 876. 

Pa.—^McMlnls v. Philadelphia Rapld 
Transit Co., 136 A. 722, 288 Pa. 377 
—In re Hoy’s Estate, 73 Pa.Super. 
612—Kllnger v. Hersker, 5 Sch. 
Beg. 96. 

Tex.—Capitol Hotel Co. v. Rittenber- 
ry, Civ.App., 41 S.W.2d 697, error 
dlsmissed. 

W.Va.—Keyser Canning Co. v. Klots 
Throwing Co., 128 S.B. 280, 98 W. 
Va. 487. 

22 C.J. p 708 note 26. 

61. N.T.—^Davis v. Maxwell, 96 N.T. 
S. 46, 208 App.Div. 128, 17 N.T. 
Ann.Cas. 366. 

N.D.—^Hunder v. Rlndlaub, 237 N.W. 
916, 61 N.D. 389. 

S.C.—Eliis V. Kansas City Life Ins. 
Co., 197 S.B. 398, 400, 187 S.C. 834, 
quoting Corpus Juris, 

Tex.—^Pidelity Union Casualty Co. v. 
Dapperman, Civ.App., 47 S.W.2d 
408, 417, error dismissed, quoting 
Corpus Juris. 

22 C.J. p 708 note 27. 

62. N.C.—Keith v. Gregg, 188 S.B. 
849, 210 N.C. 802. 

S.a—Bilis V. Kansas City Life Ins. 
Co., 197 S.B. 398, 400, 187 S.C. 
S34, quoting Corpus Juris. 

Tex.—^Pidelity Union Casualty Co. 
V. Dapperman, Civ.App., 47 S.W.2d 
408, 417, error dismissed, quoting 
Corpus Juris, 

22 C.J. p 708 note 28. 

53. Ala.—^Louls Pizitz Dry Groods Co. 
V. Cusimano*, 91 So. 779, 206 Ala. 
689. 

Idaho.—Cochran v. Gritman, 203 P. 
289, 34 Idaho 664. 

S.C.—^Bllis v. ICansas City Life Ins. 


Co., 197 S.B. 898, 400, 187 S.C. 334, 
quoting Corpus Juris. 

22 C.J. p 708 note 31. 

54- Cal.—Yaeger v. Southern Cali- 
fornia R. Co., 61 P. 190, 6 Cal. 
Unrep.Cas. 870. 

55- U.S.—^U. S. V. Aspinwall, C.C.A. 
Or., 96 B.2d 867—Travelers Ins. Co. 

V. Drake, C.C.A.Cal., 89 P.2d 47— 
Metropolitan Life Ins. Co. v. Arm- 
strong, C.C.A.Neb., 85 F.2d 187—U. 
S. V. Sessin, aC.A.Kan., 84 F.2d 
667—^New York Life Ins. Co. v. 
Doerksen, C.C.A.Kan., 75 F.2d 96— 
New York Cent. R. Co. v. Johnson, 
C.C.A.MO., 27 P.2d 699, certiorari 
granted 49 S.Ct. 27, 278 U.S. 690, 
73 L.Bd. 523, reversed on other 
grounds 49 S.Ct. 300, 279 U.S. 310, 
78 L.Bd. 706, amended 49 S.Ct. 417 
—Laughlin v. Chrlstensen, C.C.A. 
Mo., 1 F.2d 216—^Napler v. Green- 
zweig, N.Y., 256 F. 196, 167 C.C.A. 
412. 

Ala.—J. H. Burton & Sons Co. v. 
May, 103 So. 46, 212 Ala. 436— 
Alabama Power Co. v. Bruce, 96 So. 
346. 348, 209 Ala. 423, citmg Corpus 
Juris —^Brown v. Mobile Blectric 
Co., 91 So, 802, 207 Ala. 61—^Louis 
Pizitz Dry Goods Co. v. Cusimano, 
91 So. 779, 206 Ala. 689. 

Ark.—^Missouri Pac, R. Co. v. Hamp- 
ton, 112 S.W.2d 428, 195 Ark. 336. 
Cal.—^Bickford v. Lawson, 81 P.2d 
216, 27 Cal.App.2d 416—Cowles v. 
Independent Elevator Co., 70 P.2d 
711, 22 Cal.App.2d 109. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acid Works, 13 
A.2d 328, 178 Md. 306—Quimby v. 
Greenhawk, 171 A. 69, 166 Md. 386. 
Mass.—Sullivan v. Brabazon, 162 N.B. 
312, 264 Mass. 276—^Taylor v. Cree- 
ley, 162 N.B. 8, 257 Mass. 21. 
Mich.—^In re Stephens' Estate, 222 N. 

W. 128, 244 Mich. 647. 

Okl.—^Mead Bros. v. Watts, 273 P. 
207, 135 Okl. 23. 
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Or.—Cobb V. Spokane, P. & S. Ry. 

Co., 44 P.2d 731, 150 Or. 226. 
S.D.—Bennett v. Murdy, 249 N.W. 
805, 808, 61 S.D. 471, citlng Corpus 
Juris—^Dean v. Seeman, 176 N.W. 
649, 661, 42 S.D. 677. 

22 C.J. p 708 note 33. 

“The propriety of allowing hypo¬ 
thetical questions rests largely in the 
discretion of the trial court, and, 
where such questions are allowable, 
it is the duty of the trial court to 
see that they are properly framed, 
that they are responsive to the issues 
in question, and that they assume 
only such facts as are supported by 
some evidence in the record.“—^Dean 
V. Seeman, supra. 

There is uo exdusive form in 
which a hypothetical question is 
required to be framed.—Fidelity & 
Casualty Co. of New York v. Van 
Arsdale, Tex.Civ,App., 108 S.W.2d 550, 
error dismissed. 

Bules not flnioal 

Rules of evidence are not finical 
as to form of hypothetical ques¬ 
tions, it being sufficient if the ques¬ 
tion is, in substance, propounded as 
a hypothesis.—Stresenreuter Bros. 
V. Bowes, 233 111.App. 143. 

Whether foundation has beeu laid 

for hypothetical question is within 
court's discretion.—Stickling v. Chi- 
cago, R. I. & P. Ry. Co., 232 N.W. 677, 
212 lowa 149. 

56. Mich.—In re Stephens' Estate, 
222 N.W. 128, 244 Mich. 647. 
Questions shouid be oarefuUy 

framed where it appears that jury 
must depend largely upon the an- 
swers.—^Dameron v. Ansbro, 178 P. 
874, 39 CaLApp. 289. 

57. Minn.—^Frigstad v. Great North¬ 
ern R. Co., 111 N.W. 838, 101 Minn. 
40. 
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he submit his question to the inspection of the oth- 
er side.58 The question may and should be so 
framed as to reflect the theory of the party pro- 
pounding it, as shown by the facts admitted or 
proved,69 and must confine the opinion given to the 
likely or probable resuit of the combination or cir- 
cumstances assumed.^o 


Purely abstract or theoretical questions^l and 
those too vague or indefinite to permit the witness to 
form a judgment of any value®^ should be exclud- 
ed. The same course is proper where the question 
is obviously unfair^S or misleading;®^ when it is 
ambiguous®5 or unintelligible,®® or shows miscon- 
ception;®*^ where it is complicated, involved, or ob- 


58. Vt.—state v. Doherty, 48 A. 658, 
72 Vt. 381. 82 Am.S.11. 961. 

59. U.S.—Travelers Ins. Co. v. 
Drake, C.C.A.Cal., 89 P.2d 47--New 
York Cent. R. Co. v. Johnson, C.C. 
A.Mo., 27 P.2d 699, certiorari grant- 
ed 49 S.Ct. 27, 278 U.S. 590, 73 L. 
S3d. 523, reversed on other grounds 
49 S.Ct. 300, 279 U.S. 310, 73 K 
Ed. 706, amended 49 S.Ct. 417. 

Ala.—^Alabama Power Co. v. Bruce, 
96 So. 346. 348, 209 Ala. 423, clt- 
ing Ck>rpii8 Juris. 

Cal.—Forbis v. Holzman, 55 P.2d 201, 
5 Cal.2d 407—Treadwell v. Nickel. 
228 P. 25, 194 Cal. 243—Chrlstian- 
sen V. Hollings, App., 112 P.2d 723 
—Weaver v. Shell Co. of Callfornia, 
94 P.2d 364, 34 Cal.App.2d 713— 
Coyne v. Pacific Mut. Life Ins. Co. 
of Califomia, 47 P.2d 1079, 8 Cal. 
App.2d 104—Coogan Finance Cor¬ 
poration V. Beatcher, 7 P.2d 695, 
120 Cal.App. 278. 

Fla.—Southern Utilities Co. v. Mur- 
dock, 128 So. 430, 99 Fla. 1086— 
Atlantic Coast Line R. Co. v. 
Shouse, 91 So. 90, 83 Fla. 166, 

Mo.—Cole V. Uhlmann Grain Co., 100 
S.W.2d 311, 340 Mo. 277—Evans v. 
Partlow, 16 S.W.2d 212, 218, 322 
Mo. 11, citing Go31>il 8 Jozls—^Zeller 
V. Wolff-Wilson Drug Co., App., 61 
S.W.2d 881. 

Neb.—^Landis & Schick v. Watts, 121 
N.W. 980, 84 Neb. 671, 117 N.W. 
706, 82 Neb. 369. 

N.J.—Schnoor v. Palisades Realty & 
Amusement Co., 172 A. 43, 112 N.J. 
Law 606—Molnar v. Hildebrecht 
Ice Cream Co., 164 A. 300, 110 N.J. 
Law 246—^Birtwistle v. Public 
Service Ry. Co., 112 A. 193, 94 N. 
J.Law 407. 

Or.—Sherrard v. Werllne, 91 P.2d 344, 
162 Or. 136. 

S.D.—^Bennett v. Murdy, 249 N.W. 806, 
61 S.r>. 471. 

Tex.—^Montgomery Ward & Co. v. 
Levy, Civ.App., 136 S.W.2d 663, er¬ 
ror dismissed, judgment correct. 
Utah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

Vt.—Woodhouse v. Woodhouse, 130 
A. 768, 99 Vt. 91. 

Wash.—^Wilson v. Pacific Power & 
Light Co., 17 P.2d 846, 171 Wash. 
232. 

“It is the privilege of counsel to 
assume any state of facts whlch 
there is any testimony tending to 
prove, and to have the opinion of the 
expert based on the facts assumed. 
But thie testimony should tend to 


I establlsh the facts embraced in the 
Question.”—^Lehman v. Knott, 196 P. 
476, 479, 100 Or. 69. 

Ordinary metliod of treatment 
A hypothetical Question, put to a 
medlcal expert witness as to the 
usual and ordinary method of treat- 
ing a fracture was not objectionable 
because it assumed that there was 
only one usual and ordinary method, 
thls being plaintifl!’s theory and de¬ 
fendant having a right to show oth- 
erwlse.—^Dean v. Seeman, 176 N.W. 
649, 42 S.D. 677. 

60. lowa.—Stutsman v. Des Moines 
City R. Co., 163 N.W. 680, 180 
lowa 524. 

Md.—Globe Indemnity Co. of New 
York V. Reinhart, 137 A. 43, 162 
Md. 439. 

“The Question must be so framed 
as to Show some relation between 
the facts assumed in the question 
and the theory supposed to be sup- 
ported by them so that the answer 
or judgment of the expert will be 
something more than a mere guess.” 
—Southern Utilities Co. v. Murdock, 
128 So. 430, 99 Fla. 1086. 

Frohability and possibility 

(1) Hypothetical Questlons asked 
a doctor should not call for his opin¬ 
ion merely as to possibility of injury 
from certain causes, but should re- 
Quire him to state whether, in his 
opinion, such injuries would resuit 
with a reasonable certainty.—^Duvall 
V. Brooklyn Cooperage Co., Mo.App., 
275 S.W. 686. 

(2) Questlons asked an expert as 
to the probable and possible future 
eflects of Injury, which were an- 
swered by opinions based on proba- 
bility, not possibility, were not er¬ 
ror.—^Kime v. Owens, 182 N.W. 398, 
191 lowa 323. 

Absence of oonneotlon 

Hypothetical question separating 
statement of facts from interroga- 
tion and disclosing no connection be¬ 
tween them is defective in form.— 
Gordon v. Opalecky, 137 A. 299, 152 
Md. 536. 

61. Md.—Scheller v. Schindel, 138 A. 

416, 163 Md. 647—^Daugherty v. 

Robinson, 122 A. 124, 143 Md. 259. 

22 C.J. p 709 note 37. 

62. U.S.—^Harrison v. U. S., D.C.Pa., 
49 F.2d 948. 

Idaho.—^Evans v. Bannock County, 83 
P.2d 427. 69 IdaJio 442. 

111.—Goldblatt V. Dering, 2 N.E.2d 
386. 284 ni.App. 664. 
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lowa.—McClary v. Great Northern 
Ry. Co., 227 N.W. 646, 209 lowa 
67. 

Mass.—Callaghan v. R. H. White Co., 
22 N.E.2d 10. 303 Mass. 413. 

Minn.—^Yates v. Gamble, 268 N.W. 
670, 198 Minn. 7. 

Tex.—^American Glycerin Co. v. Ken- 
ridge Oil Co., Civ.App., 296 S.W. 
633—^Norwich Union Indemnity Co. 
V. Davis. Civ.App., 293 S.W. 932. 
W.Va.—^Hazelrigs v. City of Hunt- 
ington, 182 S.E. 877, 116 W.Va. 
767. 

22 C.J. p 709 note 38. 

Question as to testamentary oa- 
paclty was Improper where assumed 
facts were InsufiGLcient to form basis 
for opinion and question was not so 
related in polnt of time to date of 
execution of will as to have any 
probative force.—Rudersdorf v. Bow- 
ers, Civ.App., 112 S.W.2d 784, error 
dismissed. 

63. Cal.—Johnson v. Clarke, 276 P. 
1062, 98 CaLApp. 368. 

64. Cal.—Treadwell v. Nickel, 228 P. 
26, 194 CaL 243—In re Gould*s Es- 
tate, 206 P. 467, 188 Cal. 363—Hili 
V. Peres, 28 P.2d 946, 136 Cal.App. 
132—Johnson v. Clarke, 276 P. 
1062, 98 CaLApp. 368. 

Colo.—^Enyart v. Orr, 238 P. 29, 78 
Colo. 6. 

Ind.—^New York Life Ins. Co. v. 

Kuhlenschmidt, 33 N.E.2d 340. 

Ky.—^Illinois Cent. R Co. v. Town- 
send, 267 S.W. 161, 206 Ky. 329. 
Md.—Bloecher & Schaaf v. Pennsyl- 
vania R. Co., 160 A. 281, 162 Md. 
463—Scheller v. Schindel, 138 A- 
416, 153 Md. 647. 

Pa.—Sweeney v. Blue Anchor Bev- 
erage Co., 189 A. 331, 325 Pa. 216. 
Tex.—^Adams v. Adams, Civ.App., 263 
S.W. 606, error dismissed 278 S.W. 
1114, 114 Tex. 682. 

22 C.J. p 709 note 39. 

65. U.S.—^Harrlson v. U. S., D.C.Pa., 
49 F.2d 948. 

Tex.—^Adams v. Adams, Civ.App., 263 
S.W. 605, error dismissed 278 SW. 
1114, 114 Tex. 682. 

W.Va.—^Hazelrigs v. City of Hunt- 
ington, 182 S.E. 877, 116 W.Va. 767. 
22 C.J. p 709 note 40. 

66. Iowa«—Thayer v. Smoky Hollow 
Coal Co., 96 N.W. 718, 121 lowa 121. 

Pa.—Kunkel v. Allentown Portland 
Cernent Co., 94 A. 460, 249 Pa- 104. 
22 C.J. p 709 note 41. 

67. U.S.—^Harriaon v. U. S., D.O. 
Pa., 49 F.2d 948. 
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scure;®8 when it is argumentativewhen it calls 
for mere conjecture;*^® when it calls for an expres- 
sion of opinion that is irrelevant to the issues or 
not sufficiently confined thereto where it assumes 
a disputed fact as an absolute fact in the case;*^^ 
where it is so framed as to require a single answer 
to several distinet propositions where it calls 
for a categorical answer and the witness says he 
cannot answer it,*^^ or where it is based on an as- 
sumption which is false.^® A question is ordinarily 
improper where it does not present sufficient facts 
to afford ground for a reasonable conclusion 
but it has been said that it is for the witness, and 
not the court, to determine whether from the facts 
stated he is able to express a scientific opinion.^*^ 
If counsel disclaim an intention of relying on the 


theory of the case on which a question is framed 
it should be rejected.*^^ 
lUustrative questions may be permitted.^® 

A mere statemenf introductory to a hypothetical 
question as to what the examiner intends to state 
in the question, adding nothing to the facts stated, 
does not render the question improper.^® 

Use of a mcdical text book by counsel merely to 
aid him in forming a question to be propounded to 
an expert witness is proper.®^ 

(2) Facts to Be Assumed 
A hypothetical question may and should centain a 
full and fair recital of all relevant and materiai facts 
aiready In evidence bearfng on the theory of the party 
propounding It, including undisputed facts; but the 
question need not embrace all the facts in the case or 
state the other party^s contentione on disputed matters 


Md.—Safe-Deposit & Trust Co. of 
Baltlmore v. Berry, 49 A. 401, 93 
Md. 560. 

66. Md.—Thompson v. Standard 
Wholesale Phosphate & Acid 
Works, 13 A.2d 328, 178 Md. 306. 

22 C.J. p 709 note 43. 

Admission of expert*s response to 
question which by successive amend- 
ments was calculated to confuse jury 
as to what expert was supposed to 
answer was error,—Thompson v. 
Standard Wholesale Phosphate & 
Acld Works, 13 A.2d 328, 178 Md. 
305. 

69. Tex.—^Houston & T. C. R. Co. 

V. Johnson, Civ.App., 118 S.W. 1150, 

70. Ala.—^Landham v. Lloyd, 136 So. 
815, 223 Ala. 487—Sovereiffn Camp, 

W. O. W., V. Glbbs, 114 So. 915, 
217 Ala. 108. 

lowa.—McClary v. Qreat Northern 
Ry. Co., 227 N.W. 646, 209 lowa 
67. 

Ky.—McGraw v. Ayers, 58 S.W.2d 
378, 248 Ky. 166. 

Md.—Baber v. John C. Knipp & Sons, 
163 A. 862, 164 Md. 66—Oordon v. 
Opalecky, 137 A. 299, 152 Md. 536. 
Mass.—Callaghan v. R. H. ‘White 
Co., 22 N.E.2d 10, 303 Mass. 413. 
Mich.—Leitch v. Getz, 267 N.W. 681, 
276 Mich. 646. 

Mo.—Crockett v. City of Meadeo, 77 
S.W.M 464, 336 Mo. 146—Perkins 
V. Wilcox, 242 S.W. 974, 294 Mo. 
700. 

N.T.—Sparkill Realty Corporation v. 
State, 197 N.B. 192, 268 N.T. 192, 
reversingr 275 N.T.S. 766, 242 App. 
Blv. 862, and reargument denied 
198 N.R 629, 268 N.T. 632. 

Or.—Spicer v. Benefit Ass'n of Rall- 
way Employees, 17 P.2d 1107, 142 
Or. 674. 

Pa.^Sweeney v. Blue Anchor Bever- 
age Co., 189 A. 331, 325 Pa. 216. 


Utah.—Tremelllng v. Southern Pac.' 

Co.. 257 P. 1066, 70 XJtah 72. 

22 C.J. p 709 note 46. 

Questioxui held proper 
Or.—Spicer v. Benefit Ass’n of Rail- 
way Bmployees, 17 P.2d 1107, 142 
Or. 674. 

7L. Cal.—Carroll v. Central Counties 
Gas Co, 273 P. 875. 96 Cal.App. 
161, followed in Cobbs v. Central 
Counties Gas Co., 273 P. 878, 96 
CaLApp. 782, rehearing denied Car¬ 
roll V. Central Counties Gas Co., 
274 P. 694, 96 Cal.App. 161. 

N.M.—^Horton v. Atehison, T. & S. 

F. Ry. Co., 288 P. 1065, 34 N.M. 694. 
Pa.—Sweeney v. Blue Anchor Bev- 
erage Co., 189 A. 331, 326 Pa. 216. 
W.Va.—^Hazelrigs v. City of Hunting- 
ton, 182 S.H. 877, 116 W.Va. 757. 
Question not objectionabla os not 
wlthln pleadtngs 

Mo.—^Mooney v. Monark Gasoline & 
Oil Co., 298 S.W. 69, 317 Mo. 1266. 

72. Mass.—Chalmers v. Whitmore 
Mfg. Co., 42 N.E. 98, 164 Mass. 532. 

Mo.—Castanle v. United R. Co., 165 

S. W. 38, 249 Mo. 192, L.R.A.ISISA 
1056. 

N.T.—Causa v. Kenny, 141 N.T.S. 98, 
166 App.Div. 134. 

73. Cal.—^Kahn v. Triest-Rosenberg 
Cap Co., 73 P. 164, 139 Cal. 340. 

74. N.T.—Quinn v. 0’Keeffe, 41 N. 

T. S. 116, 9 App.Div. 68, appeal dls- 
mlssed 46 N.E. 1134, 161 N.T. 633. 

75. lowa.—Qrell v. Lumsden, 220 
N.W. 123, 206 lowa 166. 

Tex.—^American Qlycerin Co. v. Ken- 
ridge Oil Co., Civ.App., 295 S.W. 
633. 

22 C.J. p 709 note 60. 

76. Ala.—Hili V. Almon, 141 So. 626, 
224 Ala. 658—^J. H. Burton & Sons 
Co. V. May, 103 So. 46, 212 Ala. 
435—^Alabama Power Co. v. Bruce, 
96 So. 346, 209 Ala. 42D. 

Cal.—Citron v. Fields, 86 P.2d 534, 
30 Cal.App.2d 61—^Bickford v. Law- 
I son, 81 P.2d 216, 27 Cal.APP.2d 416 
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—Jensen v. Pindley, 62 P.2d 430, 
17 Cal.App.2d 636—Rudat v, Cari- 
thers, 30 P.2d 435, 137 Cal.App. 92. 
111.—Vaughn v. Director General of 
Railroads, 218 Ill.App. 595. 
lowa.—Pentony v. Dudley, 198 N.W. 
78. 197 lowa 744. 

Md.—Bozman v. State, to Use of 
Cronhardt. 9 A.2d 60, 177 Md. 151 
—Mangione v. Snead, 195 A, 329, 
173 Md. 33—Qordon v, Opalecky, 
137 A. 299, 162 Md. 536. 

Mo.—Bennett v. Punton Sanitarium 
Ass^n, 249 S.W. 666, 213 Mo.App. 
363. 

Neb.—Berliner v. Director General of 
Railroads, 184 N.W. 914, 106 Neb. 
801. 

N.J.—Schwartz v. Howard Sav. Inst., 
187 A. 171, 117 N.J.Law 180. 
N.T.—Hunt V. Johnson, 19 N.T.S.2d 
191, 259 App.Div. 292—Peok v. Cud- 
ahy Packing Co., 8 N.T.S.2d 778, 
266 App.Div. 431, 

Pa.—Sweeney v. Blue Anchor Bever- 
age Co., 189 A. 331, 325 Pa. 216. 
S.D.—In re Hosmor^s Estate, 196 N. 

W. 646, 47 S.D. 147. 

Utah.—Tremelling v. Southern Paa 
Co., 257 P. 1066, 70 Utah 72. 

Wash.—Thomas v. Inland Motor 
Preight, 68 P.2d 603. 190 Wash. 428. 
22 C.J. p 709 note 48. 

77. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 85 P.2d 
187. 

78. Ind.—Cincinnati. H. & I. R Co. 
V. Jones, 12 N.B. 113, 111 Ind. 259. 

79. Mich.—Kraatz v. Brush Electric 
Light Co., 46 N.W. 787, 82 Mich. 
457, 464. 

22 C.J. p 709 note 56. 

80. Okl.—Shawnee Gas & Electric 
Co. V. Hunt, 122 P. 673, 32 Okl. 
368. 

81. Mo,—Dean v. Wabash R. Co., 129 
S.W. 953, 229 Mo. 425. 

Mont,—Emerson v. Butte Electric R. 

Co., 129 P. 819, 46 Mont. 464. 

22 C.J. p 709 note 68. 
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of fact, and it shouid not Include the opinions of another 
expert wltness which are in evidence. 

While considerable latitude must be allowed a 
parly in the choice of facts constituting the basis of 
a hypothetical question,82 the question shouid place 
before the witness sufficient facts to enable him to 


give a judgment which will be of value to the ju- 
ry.®3 Indeed, it has been regarded as necessary that 
the question shouid assume all material facts re- 
lating to the subject on which the judgment of the 
expert is sought,^^ even though some of such facts 
are detrimental to proponentes case;85 and a ques- 


82. U.S.—U. S. V. Aspinwall, C.C.A. 
Or., 96 F.2d 867—Virginia Beach 
Bus Line v. Campbell, C.C.A.N.C., 
73 F.2d 97, certiorari denied 55 S. 
Ct 637, 294 U.S. 727, 79 L.Ed. 
1258. 

Cal.—Forbis v. Holzman, 55 P.2d 
201, 6 Cal.2d 407—Treadwell v. 

Nickel, 228 P. 25. 194 Cal. 243. 
“The party framing such ques- 
tions shouid be allowed a falrly 
wlde latitude, so long as he keeps 
within reasonable bounds as to his 
theory of the case and the evidence 
supporting such theory “—^Dean v. 
Seeman, 176 N.W. 649, 651, 42 S.D. 
577. 

83. Ala.—Hili V. Almon, 141 So. 625, 
224 Ala. 658—Batson v. Batson, 
117 So. 10, 217 Ala. 450—J. H. 
Burton & Sons Co. v. May. 103 So. 
46, 212 Ala. 435—^Alabama Power 
Co. V. Bruce, 96 So. 346, 209 Ala. 
423—Louis Pizitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala. 689 
—Zimmern v. Standard Motor Car 
Co., 88 So. 743, 205 Ala. 580. 

Cal.—McCullough v, Langer, 73 P.2d 
649, 23 Cal.App.2d 510—^Pepper- 

com V, Murphy, 299 P. 762, 114 
Cal.App. 101—^Dameron v. Ansbro, 
178 P. 874, 39 Cal.App. 289, 

Conn.—Di Biase v. Garnsey, 136 A. 
871, 106 Conn. 86. 

Idaho.—^Hobbs v. Union Pac. R. Co., 
108 P.2d 841. 

111.—Sanitary Dist. of Chicago v. In- 
dustrial Commission, 175 N.B. 372, 
343 111. 236. 

Ind.—McCoy v. General Glass Cor¬ 
poration, 17 N.E.2d 473, 106 Ind. 
App. 116. 

lowa.—Pentony v. Dudley, 198 N.W. 
78, 197 lowa 744. 

Md.—^Mathiesen Alkali Works v. 
Redden, 10 A.2d 699, 177 Md. 560 
—Slacum V. Jolley, 138 A. 244, 153 
Md. 343—Gordon v. Opalecky, 137 
A. 299, 152 Md. 536. 

Mich.—^In re Stephens’ Bstate, 222 
N.W. 128, 244 Mlch. 547. 

Mo.—Roberts v. Woodmen Acc. Co., 
129 S.W.2d 1053, 233 Mo.App. 1058 
—Bennett v. Punton Sanltarium 
Ass’n, 249 S.W. 666, 213 Mo.App. 
363. 

Ohio,—Manley v. Coleman, 19 Ohio 
App. 284. 

Or.—In re Riggs' Estate, 250 P. 753, 
120 Or. 38. 

Pa.—^Harrison v. Watkins, to Use of 
Watkins, 170 A. 464, 112 Pa.Super. 
87. 

Tex.—Shuffleld v. Taylor, 83 S.W.2d 
966, 126 Tex. 601, reversing Taylor 
V. Shuffleld. Civ.App., 52 S.W.2d 
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788—Gulf Casualty Co. v. Archer, 
Civ.App., 118 S.W.2d 976, error 
dismissed. 

W.Va—Blair v. Clark Coal & Coke 
Co., 148 S.E. 849, 860, 107 W.Va. 
507, citing Corpus Juris. 

Wis.—^Hoffman v. Regling, 268 N.W. 

347, 117 Wis. 66. 

22 C.J. p 710 note 72. 

“The chief test of the competency 
of a hypothetical question 
is whether it is a full and fair re- 
cital of all the essential evidence 
disclosed by* the record on the par- 
ticular issue which is involved. 
Where the question assumes facts 
in direct conflict with the undisput- 
ed evidence, or omits material facts 
upon which a determination of the 
problem depends, the hypothetical 
question becomes misleading and it 
is then likely to lead the witness 
to a false conclusion.'*—Bickford v. 
Lawson, 81 P.2d 216, 222, 27 Cal. 
App.2d 416. 

Pacts stated by inferenoe 

Question was not objectionable, as 
not stating certain fact, where all 
circumstances from which such fact, 
which was not directly testified to, 
could be inferred, were stated.— 
Car ter v. Standard Acc. Ins. Co., 238 
P. 269, 65 Utah 466, 41 A.L.R. 1496. 
Heariug of testlmony 
It was held not necessary to In- 
sert in question to expert every ma¬ 
terial element of hypothesis founded 
on evidence, if he was present and 
heard testimony.—^Baltimore & O. R. 
Co. V. Brooks, 148 A, 276, 158 Md. 
149. 

84. U.S.—^DaJrymen*s Mllk Co. of 
Pittsburgh v. McCormick, Co., C. 
C.A.Pa.. 114 F.2d 736—-®tna Life 
Ins. Co. of Hartford, Conn., v. 
Maxwell, C.C.A.W.Va., 89 P.2d 988 
—Clauson v. U. S., C.C.A.S.D., 60 
F.2d 694—Payne v. Cohlmeyer, C.C. 
A.I11., 276 P. 803. 

Ala.—Batson v. Batson, 117 So. 10, 
217 Ala. 460. 

Ark.—^McGough v. Zurich General 
Accident & Liability Ins. Co., 147 
S.W.2d 994. 

Cal.—^Bickford v. Lawson, 81 P.2d 
216, 27 Cal.App.2d 416—Linde v. 
Emmick, 61 P.2d 338, 16 Cal.App. 
2d 676—^Hibernia Savings & Loan 
Soc. V. Eliis Bstate Co., 22 P.2d 
806, 132 . Cal.App. 408—Lawrence 
V. Butler, 249 P. 840, 79 Cal.App. 
436. 

111.—^Wolczek V. Public Service Co. of 
Northern Illinois, 174 N.B. 677, 
342 m. 482—^Peterson v. Cochran | 
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& McCluer Co., 31 N.B.2d 825, 308 
111.App 348. 

Ky.—Graefenhan v. Rakestraw, 130 
S.W.2d 66, 279 Ky. 228—Sovereign 
Camp, W. O W., v. Alcock, 117 S. 
W.2d 938. 273 Ky. 734—Rueff v. 
Light, 114 S.W.2d 606, 272 Ky. 449 
—^Hicks* Adm’x v. Harlan Hos- 
pital, 21 S.W.2d 126, 231 Ky. 60— 
New York Life Ins. Co. v. Long, 
277 S-W. 978, 211 Ky. 656—Axton 

V. Vance, 269 S.W. 534, 207 Ky. 
580. 

Md.—Takoma Park Bank v. Abbott, 
19 A.2d 169—Langenfelder v. 
Jones, 13 A.2d 623, 178 Md. 421, 
motion denied 15 A.2d 422, 178 Md. 
421—^Mathlesen Alkali Works v. 
Redden, 10 A.2d 699, 177 MJ. 560— 
Bozman v. State, to Use of Cron- 
hardt, 9 A.2d 60, 177 Md. 161— 
Hazelwood v. Bittinger, 150 A. 
713, 169 Md. 262—Scheller v. 

Schindel, 138 A. 415, 153 Md. 5'47— 
Slacum V. Jolley, 138 A, 244, 153 
Md. 343—Gordon v. Opalecky, 137 

A. 299, 162 Md. 636—Washington. 

B. A. Electric R. Co. v. Kimmey, 
118 A. 648, 141 Md. 243. 

Mass.—^Wellman v. Carter, 190 N.B. 

493, 286 Mass. 237. 

Mlch.—^In re Stephens' Bstate, 222 
N.W. 128, 244 Mlch. 547—In re 
Cottreirs Estate, 209 N.W. 842, 
235 Mich. 627. 

Minn.—^Haxju v. Allen, 177 N.W. 

1015, 146 Minn. 23. 

Mo.—^De Donato v. Wells, 41 S.W.2d 
184, 328 Mo. 448, 82 A.L.R. 1331— 
Seelig V. Missouri, K. & T. Ry. 
Co., 230 S.W. 94, 287 Mo. 343— 
Carroll v. Missouri Power & Light 
Co., 96 S.W.2d 1074, 231 Mo.App. 
265. 

N.J.—Schwartz v. Howard Sav. 

Inst., 187 A. 171, 117 N.J.Law 180. 
Pa.—Roberts v. Pitt Pub. Co., 198 A. 
668, 330 Pa. 44—McMinis v. Phila¬ 
delphia Rapid Transit Co., 135 A. 
722, 288 Pa. 377—Rudolph v. 

Shannopin Coal Co., 18 A.2d 329, 
142 Pa.Super. 889. 

S.D.—In re Hosmer^s Estate, 196 N. 

W. 645, 47 S.D. 147. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 456. 

Va.—Tugman v. Riverside & Dan 
River Cotton Mills, 132 S.E. 179, 
144 Va. 478. 

Wis.—Jensen v. Town of Oconto 
Falis, 202 N.W. 676, 186 Wis. 386. 
22 C.J. P 710 note 73. 

8B. 111.—Opp V. Pryor, 128 N.B. 580. 
294 IU. 638. 



§ 551 


EVIBENCE 


32 C.J.S, 


tion which does not contain ali the facts essential 
to some theory within the range of the evidence 
should be excluded,®® provided the objection there- 
to specifically points out the imperfections.®*^ How- 
ever, where a question is proper under the evidence 
at the time when it is propounded, an objection on 
the ground that it does not include testimony that 
may be subsequently given is unavailing.^S 


Undisputed facts, when material, must always be 
assumed,89 but when the facts are disputed, either 
party may put to the expert questions embodying the 
disputed facts as his construet ion of the evidence 
would show them to be.®® It is not usually required 
that each question should embrace every fact which 
it might be contended should affect the judgment of 


86. Ala-—^Louls Pizitz Dry Goods 
Co. V. Cusimano, 91 So. 779, 206 
Ala. 689. 

Cal.—Commercial Union Assur. Co. 
V. Pacific Gas & EJlectnc Co , 31 
P.2d 793, 220 Cal. 616—Bickford 

V. Lawson, 81 P.2d 216, 27 Cal. 
App.2d 416. 

Conn.—^Dl Biase v. Garnsey, 136 A. 
871, 106 Conn. 86. 

Ky.—Rueff v. Light, 114 S.W.2d 506, 
272 Ky. 449. 

Md.—^Mathiesen Alkali Works v. 
Redden, 10 A.2d 699, 177 Md. 660 
—^Bozman v. State, to Use of Cron- 
hardt, 9 A.2d 60, 177 Md. 161— 
Gordon v. Opalecky, 137 A. 299, 
162 Md. 686—City of Balllmore v. 
State, 126 A. 130, 146 Md. 440. 
Mo.—Streeter v. Washington Pidel- 
ity Nat. Ins. Co., 68 S.W.2d 889, 
229 Mo.App. 33. 

N.J.—Schwartz v. Howard Sav. 

Inst., 187 A. 171, 117 N.J.Law 180. 
Pa.—^McMlnis v, Philadelphia Rapid 
Transit Co., 136 A. 722, 288 Pa. 
377. 

Va.—Tugman v. Riverside & Dan 
River Cotton Mills, 132 S.B. 179, 
144 Va. 473. 

W.Va.—Byrd v. Virglnian Ry. Co., 
13 S.B.2d 273—Blair v. Clark Coal 
& Coke Co., 148 S.B. 849, 860, 107 

W. Va. 607, cltmg Corpus Juris. 

22 C.J. p 710 note 74. 

87. Mass.—Taylor v. Creeley, 162 
N.E. 3, 267 Mass. 21.’ 

Mo.—Zeller v. WolfC-Wllson Drug 
Co., App., 61 S.W.2d 881. 

Pa.—^Kazeroski v. Susquehanna Col- 
lieries Co, 193 A. 366, 127 Pa. 
Super. 269. 

W.Va.—Byrd v. Virginian Ry. Co., 
13 S.B.2d 273. 

22 C.J. p 711 note 76. 

Supplying faots 

Objection that questions did not 
contain necessary elements or facts 
on which an expert could base an 
opinion was properly overruled, 
where defendant did not supply the 
facts that it deemed essential in 
these questions.—Coy v. Dean, 4 S. 
W.2d 836, 222 Mo.App. 67—Jaokson 
V. Kansas City Rys. Co., Mo.App., 
232 S.W. 762. 

88 . U.S. — Campbell v. Preferred Ac¬ 
cident Ins. Co. of New York, C.C.A. 
N.T., 98 F.2d 63. 

Ky.—Stewart v. Douglass, 29 S.W.2d 
637, 236 Ky. 121—Madison Coal 
Corporation v. Altmire, 284 S.W. 


1068. 216 Ky. 283—Axton v. Vance, 
269 S.W. 634, 207 Ky. 580. 

Ohio.—^Berndt v. Bonacker, 153 N.E. 

234. 21 Ohio App. 516. 

Or.—Sherrard v. Werline, 91 P.2d 
344, 162 Or. 135. 

22 C.J. p 711 note 76. 

Proof by othar party 
Hypothetical questions may be 
based on plaintiff’s proof alone, and, 
if defendant desires benefit of sub- 
sequent proof, it should be incorpo- 
rated in proper question.—GatlifC 
Coal Co. V. Hiirs Adm»r. 92 S.W.2d 
66, 263 Ky. 309—Loulsville & N. R. 
Co. V. Rowland's Adm*r, 14 S.W.2d 
174, 227 Ky. 841—Madison Coal Cor¬ 
poration V. Altmire, 284 S.W. 1068, 
216 Ky. 283. 

89. Ark.—^Arkansas Baking Co. v. 
Wyman, 47 S.W.2d 46, 185 Ark. 310 
—Crocker's Heirs v. Crocker's 
Heirs, 246 S.W. 6, 156 Ark. 309. 
Cal.—Lawrence v. Butler, 249 P. 840, 
79 Cal.App. 436. 

Idaho.—Cochran v. Grltman, 203 P. 
289, 34 Idaho 664. 

111.—Sanitary Dist. of Chicago v. In- 
dustrial Commission, 175 N.E. 372, 
343 111. 236—Peterson v. Cochran & 
MeCluer Co., 31 N.E.2d 825, 308 
Ill-App. 348. 

Kan.—Stecher v. Dondon Guarantee & 
Accident Co., Limited, of London, 
Bngland, 298 P. 754, 133 Kan. 89. 
Mass.—Taylor v. Creeley, 152 N.E. 3, 
257 Mass. 21. 

Minn,—Harju v. Allen, 177 N-W. 1015, 
146 Minn. 23. 

Mo.—De Donato v. Wells, 41 S.W.2d 
184, '188, 328 Mo. 448, 82 A.L.R. 
1331, quoting Ckirpus Juris. 

R.I.—Caporicci v. United Electric 
Rys. Co., 136 A. 11. 

Tex.—Taylor v. Shuffleld, Civ.App., 
62 S.W.2d 788, reversed on other 
grounds Shufileld v. Taylor, 83 S. 
W.2d 966, 126 Tex. 601. 

Utah.—Braddock by Smith v. Pacific 
Woodmen Life Ass'n, 64 P.2d 1189, 
89 Utah 76, rehearing denled and 
modlfied on other grounds 68 P.2d 
766. 89 Utah 92. 

22 C.J. p 711 note 77. 

Reoson. for rule 

‘Tf counsel selects from the undis¬ 
puted facts those which are most 
favorable to his party and obtains 
an opinion thereon, the jury may 
forget the partlal nature of the prem- 
ises and adopt the opinion of the 
wltness on the partial statement.”— 

354 


Opp V. Pryor, 128 N.E. 580, 683, 294 
111. 538. 

90. U.S.—New York Life Ins. Co. v. 

Doerksen, C.C.A.Kan., 75 P.2d 96. 
Ala.—Capital Motor Lines v. Lor- 
ing, 189 So. 897, 238 Ala. 260— 
Brown v. Mobile Electric Co., 91 
So. 802, 207 Ala. 61. 

Ark.—Missouri Pac. Transp. Co. v. 
Robinson, 86 S.W.2d 913, 191 Ark. 
428. 

Pia.—Union Bus Co. v. Smith, 140 So. 
631, 104 Pia. 569. 

Idaho.—Cochran v. Gritman, 203 P. 
289, 34 Idaho 654. 

111.—Monark Battery Co. v. Indus- 
trial Commission, 188 N.E. 413, 354 
111. 494—Sanitary Dist. of Chicago 
V. Industrial Commission, 175 N.E. 
372, 343 111. 236—Opp v. Pryor, 128 
N.E. 580, 294 111. 638. 

Kan.—Linscott v. Hughbanks, 37 P. 
2d 26, 140 Kan. 353—Stecher v. 
London Guarantee & Accident Co., 
Limited, of London, Bngland, 298 
P. 754, 133 Kan. 89. 

Ky.—Guardian Life Ins. Co. v. Rob- 
ison, 129 S.W.2d 192, 278 Ky. 678 
—Axton V. Vance, 269 S.W. 634, 207 
Ky. 580. 

Md.—Smith v. Dolan, 185 A. 453, 170 
Md. 654. 

Mich.—0'Donnoll v. Oliver Iron Min¬ 
ing Co., 262 N.W. 728, 273 Mich. 
27—MeCord v. MeCord, 220 N.W. 
710, 243 Mich. 309. 

Minn.—Jorstad v. Benefit Ass’n of 
Ry, Employees, 265 N.W. 814, 196 
Minn. 568. 

Miss.—Beard v. Turritin, 161 So. 688, 
689, citing Corpus Juris. 

Mo.—Cole V. Uhlmann Grain Co., lOO 
S.W.2d 311, 340 Mo. 277—Zeller v. 
Wolff-Wilson Drug Co., App., 61 
S.W.2d 881—Prost v. Central Busi¬ 
ness Men’s Ass’n, App., 246 S.W. 
628. 

Neb.—Prince v. Pathflndor Life Ins. 

Co., 276 N.W. 661, 133 Neb. 705. 
Ohio.—Community Traction Co. v. 
Wandtke, 167 N.E. 701, 32 Ohio 
App. 207. 

Or.—Sherrard v. Werline, 91 P.2d 
344, 162 Or. 135. 

S.D.—Bennett v. Murdy, 249 N.W. 
806, 809, 61 S.D. 471, citing Cor¬ 
pus Juris. 

Tex.—Liner v. U. S. Torpedo Co., 
Com.App., 12 S.W.2d 562, reversing 
U. S. Torpedo Co. v. Liner, Civ. 
App., 300 S.W. 641, and afflrmed 
Liner v. U. S. Torpedo Co., Com. 
App., 16 S.W.2d 619—Montgomery 
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ihe expert.91 The party offering the testimony may and different hypotheses may be put to the witness 
predicate the question on a fair statement of any so as to elicit his judgment as to different grotips 
portion of the facts which the evidence tends to of fact covering any reasonable theory of the 
establish and which presents his claim or theory,case.®^ The fact that a question is not founded on 


Ward & Co. v. Levy, Civ.App., 136 
S.W.2d 663, error dlsmlssed, Judg- 
ment correct. 

W.Va.—Cook V. Coleman, 111 SE. 750, 
90 W.Va. 748—Fairview Fruit Co. 
V. H. P. Brydon & Bro., 102 S.B. 
231, 85 W.Va. 609. 

22 C.J. p 711 note 78. 

91- U.S.—Metropolitan Life Ins. Co. 
V. Armstrongr, C.C.A.Neb., 85 F.2d 
187—^New York Life Ins. Co. v. 
Doerksen, C.C.A.Kan., 75 F.2d 96 
—^Napier v. Greenzweig, N.T., 256 
P. 196, 167 C.C.A. 412. 

Ala.—J. H. Burton & Sons Co. v. 
May, 103 So. 46, 212 Ala. 435— 
Louls Plzitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala. 
689—Zimmem v. Standard Motor 
Car Co., 88 So. 743, 205 Ala. 580. 
Ark.—Mlssourl Pac. R. Co. v. Hamp- 
ton, 112 S.W.2d 428, 195 Ark. 335. 
Cal.—Treadwell v. Nickel, 228 P. 
25, 194 Cal. 243—Christiansen v. 
Hollings, App., 112 P.2d 723—Coyne 
V. Pacific Mut. Life Ins. Co. of 
California, 47 P.2d 1079, 8 Cal.App. 
2d 104. 

Conn,—Jackson v. Waller, 10 A.2d 
763, 126 Conn. 294. 

Idaho.—Cochran v. Gritman, 203 P. 
289, 34 Idaho 654. 

111.—Stresenreuter Bros. v. Bowes, 
233 Ill.App. 143. 

lowa.—Diesing v. Spencer, 266 N.W. 

667, 221 lowa 1143. 

Kan.—Stecher v. London Guarantee 
& Accident Co., Limited, of London, 
Bngland, 298 P. 754, 138 Kan. 89. 
Ky.—^Axton v. Vance, 269 S.W. 634, 
207 Ky. 680. 

Md.—^Hutchins v. Hutchins, 109 A. 
121, 135 Md. 401. 

Mich.—Bishop V. Gaudio, 253 N.W. 
292, 266 Mich. 267—^In re Rosa’s 
Bstate, 178 N.W. 23, 210 Mich. 628. 
Mo.—Dillard v. East St. Louis Ry. 
Co., App., 150 S.W.2d 562—Kirk v. 
Kansas City Terminal Ry. Co., 
App., 27 S.W.2d 739—^Frost v. Cen¬ 
tral Business Men’s Ass*n, App., 
246 S.W. 628. 

Mont.—Kelley v. John R. Daily Co., 
181 P. 326, 56 Mont. 63. 

N.J.—^Maulsbury v. Shure, 170 A. 41, 
12 N.J.Misc. 137. 

N.C.—Godfrey v. Western Carolina 
Power Co., 128 S.E. 486, 190 N.C. 
2 i, 

Or.—Cobb V. Spokane, P. & S. Ry. 

Co., 44 P.2d 731, 160 Or. 226. 
Tenn.—Tennessee Cent. Ry. Co. v. 

Gleaves, 2 Tenn.App. 549. 

Tex.—Shufileld v. Taylor, 83 S.W.2d 
955, 126 Tex. 601, reversing Tay¬ 
lor V. Shuffleld, Civ.App., 52 S.W. 
2d 788—Gulf Casualty Co. v. Arch¬ 
er, Civ.App., 118 S.W.2d 976, error 
dlsmlssed. 


Utah.—Johanson v. Huntsman, 209 P. 
197, 60 Utah 402. 

W.Va.—Byrd v. Virginian Ry. Co.. 
13 S.E.2d 273. 

Wyo.—Branson v. Roelofsz, 70 P.2d 
689, 52 Wyo. 101. 

22 C.J. p 711 note 79. 

“Considerable latltude must be al- 
lowed in the choice of facts as the 
basis of hypothetical questions, and 
if the question is fair, and under- 
standable by the witness, it is not 
to be excluded because it does not 
comprehend all of the important 
facts in the case.*’—^Dameron v. Ans- 
bro, 178 P. 874, 878, 39 Cal.App. 289. 
OozrectloxL by oross-examlnation 

(1) On cross-examination the op- 
posing party may supply such addi- 
tional facts as he deems materiaL 
U.S.—U. S. V. Sessin, C.C.A.Kan., 84 

P.2d 667. 

Ala.—Louis Plzitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala. 
689. 

Pa.—^Kazeroski v. Susquehanna Col- 
lierles Co., 193 A. 366, 127 Pa.Su- 
per. 259. 

Tex.—Shuflaeld v. Taylor, 83 S.W.2d 
955, 960, 125 Tex. 601, citmg Oor- 
pus Juris, and reversing Taylor v. 
Shuffleld, Civ.App., 62 S.W.2d 788 
—Traders & General Ins. Co. v. 
Weatherford, Civ.App., 124 S.W.2d 
423, error dlsmlssed, judgment cor¬ 
rect. 

22 C.J. p 711 note 79 [b]. 

(2) So the admission of experfs 
testimony in answer to imperfectly 
framed question, not sufficiently spe- 
cific as to detail and omitting refer- 
ence to some facts in evidence, was 
held not error, since opposlng coun- 
sel had right to show on cross-ex¬ 
amination of witness that considera- 
tion of all facts would alter his 
opinion.—^Virginia Beach Bus Line v. 
Campbell, C.C.A.N.C., 73 F.2d 97, cer¬ 
tiorari denied 66 S.Ct. 637, 294 U.S. 
727, 79 L.Ed. 1268. 

(3) Cross-examination of expert 
witness generally see infra § 660. 

92. U.S.—^Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 85 P.2d 
187. 

Ark.—^McGough v. Zurlch General Ac¬ 
cident & Liability Ins. Co., 147 S.W. 
2d 994—Crocker’s Heirs v. Crock- 
er*s Heirs, 246 S.W. 6, 166 Ark. 
309. 

Cal.—Christiansen v. Holllngs, App., 
112 P.2d 723—Snow v. Harris, 181 
P. 676, 41 CaLApp. 34. 

Ind.—Smith v. Kemerly, 160 N.E. 65, 
84 Ind.App. 398. 

Kan.—Linscott v. Hughbanks, 37 P.2d 
26, 140 Kan. 353. 
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Ky.—^Axton v. Vance, 269 S.W. 534, 
207 Ky. 680. 

Mich.—In re Rosa*s Bstate, 178 N.W. 
23, 210 Mich. 628. 

Minn.—Lee v. Woolsey, 246 N.W. 25, 
187 Minn. 659—In re Weber’s Bs¬ 
tate, 204 N.W. 62, 163 Minn. 389. 

Mo.—Dillard v. East St. Louis Ry. 
Co., App., 150 S.W.2d 652—Krug 
V. Mutual Life Ins. Co. of New 
York, App., 149 S.W.2d 393—Kirk 
V. Kansas City Terminal Ry. Co., 
App., 27 S.W2d 739. 

Mont.—^Kelley v. John R. Daily Co., 
181 P. 326, 66 Mont. 63. 

Neb.—^Prince v. Pathfinder Life Ins. 
Co., 276 N.W. 661, 133 Neb. 705. 

Nev.—Van Fleet v. 0'Neil, 192 P. 
384, 44 Nev. 216. 

Tenn.—Standard Oil Co. of Louisiana 
V. Roach, 94 S.W.2d 63, 19 Tenn. 
App. 661. 

Wash.—McEachran v. Rothschild & 
Co., 237 P. 711, 135 Wash. 260, 
modified on other grounds 241 P. 
969, 135 Wash. 260. 

W.Va.—Byrd v. Virginian Ry. Co., 
13 S.E.2d 273. 

Faots held pxoperly lucluded 

Conn.—De Cicco v. Mason, 136 A. 869, 
106 Conn. 99. 

93. U.S.—Laughlin v. Christensen, 
C.C.A.MO., 1 F.2d 216, 219, citing 
Corpus Juris. 

Ala.—^Louis Plzitz Dry Goods Co. v. 
Cusimano, 91 So. 779, 206 Ala. 689. 

Ark.—^Missouri Pac. R. Co. v. Hamp- 
ton, 112 S.W.2d 428, 195 Ark. 335. 

Cal.—Treadwell v. Nickel, 228 P. 26, 
194 Cal. 243—^Weaver v. Shell Co. 
of California, 94 P.2d 364, 34 Cal. 
App.2d 713. 

Conn.—^Jackson v. Waller, 10 A.2d 
763, 126 Conn. 294. 

Fla.—Mutual Ben. Health & Acci¬ 
dent Ass’n V. Bunting, 183 So. 321, 
133 Fla. 646. 

Kan.—Son v. Bagle-Picher Mining & 
Smelting Co., 68 P.2d 44, 144 Kan. 
146—Stecher v. London Guaran¬ 
tee & Accident Co., Limited, of 
London, Bngland, 298 P. 754, 133 
Kan. 89. 

Ky.—Guardian Life Ins. Co. v. Rob- 
ison, 129 S.W.2d 192, 278 Ky. 678 
—Gatliff Coal Co. v. Hiirs Adm*r, 
92 S.W.2d 66, 263 Ky. 309. 

Mich.—Bosch v. Damm, 296 N.W. 669, 
296 Mich. 622—Bishop v. Gaudio, 
263 N.W. 292, 266 Mich. 267. 

Mo.—Dillard v. East St. Louis Ry. 
Co., App., 160 S.W.2d 552—Kirk 
V. Kansas City Terminal Ry. Co., 
App., 27 S.W.2d 739—Standefer v. 
Fleming, App., 298 S.W. 134—^Frost 
V. Central Business Men’s Ass’n, 
App., 246 S.W. 628. 

Neb.—^Malcolm v. Evangelical Luth* 
eran Hospita! Ass*n of York, Se- 
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sufficient facts has been said to go to the weight 
of the witness’ evidence rather than to its compe- 
tency.9^ 

Testimony of ofher experts. Generally, a hypo- 
thetical question which includes with other facts 
the opinion of another expert is improper.^® How- 
ever, facts testified to by another expert witness 
may be incorporated in a hypothetical question,^® 
as in the case of an expert’s description, from his 
own observation or knowledge, of symptoms, malady 
or physical condition, whether such description is 
in technical or lay ternis.^*^ 

Conflicting facts shouid not be incorporated in 
one question,but the attention of the witness 
shouid be called to their opposing tendencies, and 
if his skill or knowledge can furnish the explana- 
tion which harmonizes them he is at liberty to state 
it.®9 However, it has been regarded as not objec- 
tionable to permit the witness in answering a ques¬ 
tion assuming the existence of certain facts of 
which there is evidence to assume also the exist¬ 


ence of other facts also in evidence, and which 
therefore might properly have been embraced in 
the questions,! or to ask an expert whether the facts 
testified by opposing witnesses, assuming both sets 
of facts to have been correctly stated, are in- 
consistent with the existence of a particular fact.® 
Irrelevant or immaterial facts, Irrelevant® or im¬ 
materiali facts need not be includcd, and it is also 
proper to exclude facts having only a remote bear- 
ing,5 a fortiori those which have none.® 

(3) Other Particular Elements 

Whlle the length of a question or the fact of Its 
coloring or exaggeration does not render it improper un- 
less it fs misleading, and the exact language of the wit¬ 
nesses need not be followed, a question which repeats all 
the evidence in the case or permits the witness to usurp 
the function of the Jury is improper. 

The exact language of the witness who gave evi¬ 
dence of a fact need not be followed in stating such 
fact in the hypothetical question; it is sufficient if 
the question imports substantially what the evidence 
shows.*^ 


ward, Hamllton and Other Coun- 
ties, 185 N.W. 330, 107 Neb. 101. 
N.J.—Ivins V. Andres. 187 A. 386, 117 
N.J.Law 311. 

Or.—Sherrard v. Werline, 91 P.2d 344, 
162 Or. 136. 

Tex.—Shuffleld v. Taylor, 83 S.W. 
2d 966, 126 Tex. 601, reversing 
Taylor v. Shuffleld, Civ.App., 62 

S.W.2d 788. 

Utah.—Johanson v. Huntsman, 209 P. 
197, 60 Utah 402. 

Wyo.—Phlfer v. Baker, 244 P. 637, 
34 Wyo. 416. 

22 C.J. p 712 note 80. 

94. Cal.—^Kershaw v. Tllbury, 8 P. 
2d 109, 214 Cal. 679. 

Tex.—^American General Ins. Co. v. 
Webster, Civ.App., 118 S.W.2d 1082, 
error dismissed. 

95. U.S.—Comgan v. U. S., C.Cj^. 
Idaho, 82 P.2d 106—Laughlin v. 
Chrlstensen, CC.A.Mo., 1 P.2d 216, 
219, citing Corpus Jnrls. 

Ga.—^Kuttner v. Swanson, 2 S.B.2d 
280, 69 Ga.App. 818. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acld Works, 13 
A.2d 328, 178 Md. 306—Mt. Royal 
Cab Co. V. Dolan, 179 A. 64, 168 
Md. 633, 98 A.UR. 1106—Scheller 
V. Schindel, 138 A. 416, 163 Md. 
647. 

Mo.—^Aronovitz v. Arky, 219 S.W. 
620—Carroll v. Missourl Power & 
Light Co., 96 S.W.2d 1074, 231 
Mo.App. 265. 

N.D.—^Hunder v. Rindlaub, 237 N.W. 
916. 61 N.D. 889. 

Or.—Wise v. State Industrlal Acci¬ 
dent Commlssion, 35 P.2d 242, 148 
Or. 461. 

P€L—^Lipstock V. Haddock Min. Co., 
6 Sch.Reg. 838. 


' S.C.—Bilis V. Kansas City Life Ins. 
Go., 197 S.B. 398, 400, 187 S.C. 334, 
quoting CorptiB Juris. 

22 C.J. p 709 note 62, p 712 note 86. 

Physloiau’8 dlaguosis basod ou par. 
ty»s statemeut as to cause of injury 
is merely an expression of physi- 
cian*s opinion, so as to preclude it 
from being incorporated into hypo¬ 
thetical question to be propounded to 
another physician.—Wise v. State In- 
dustrial Accident Commission, 36 P. 
2d 242, 148 Or. 461. 

96. Ark.—^Mlssouri State Life Ins. 
Co. V. Fodrea, 46 S,W.2d 638. 186 
Ark. 165. 

97. Cal.—Christiansen v. Hollings, 
App., 112 P.2d 723. 

Minn.—Ivanesovich v. North Ameri¬ 
can Life & Casualty Co., 176 N.W. 
502, 146 Minn. 175. 

Or.—^Wise V. State Industrial Acci¬ 
dent Commission, 36 P.2d 242, 148 
Or. 461. 

98. Cal.—In re Gould’s Bslate, 206 
P. 457, 188 Cal. 363. 

Idaho.—Cochran v. Gritman, 203 P. 
289, 34 Idaho 654. 

99- Vt.—Pairchild v. Bascomb, 36 
Vt. 398. 

1. Ark.—Inoe v. State, 93 S.W. 66, 
77 Ark. 426. 

Vt.—^Hathaway v. National Life Ins. 
Co., 48 Vt. 336. 

2. Mich.—Prentis v. Bates, 63 N.W. 
163, 93 Mich. 234, 17 L.R.A. 494, 
denying rehearing 60 N.W. 637, 
88 Mich. 567. 

Minn.—Milliren v. Federal Life Ins. 
Co., 242 N.W. 290, 186 Minn. 614. 

3. Neb.—Jacobson v. Skinner Pack- 
ing Co., 226 N.W. 321, 118 Neb. 
711. 


N.J.—^Ivins V. Andres, 187 A. 386, 
117 N.J.Law 311. 

Tex.—^Norwich Union Indemnlty Co. 

V. Davis, Civ.App., 293 S.W. 932. 

22 C.J. p 712 note 82. 

4. U.S.—Travelcrs Ins, Co. v. Urake, 
C.C.A.Cal., 89 P.2d 47—Union Trust 
Co. of Cleveland, Ohio, v. Wood- 
row Mfg. Co., C.C,A.Iowa, 48 P.2d 
194. 

Ark.—Erwin v. Milligan, 67 S.W.2d 
692, 188 Ark. 658. 

Cal.—Treadwell v. Nickel, 228 P. 26, 
194 Cal. 243. 

Conn.—^Appeal of Gilman, 161 A. 845, 
115 Conn. 724. 

Or.—Cobb V. Spokane, P. & S. Ry. 

Co., 44 P.2d 731, 160 Or. 226. 

22 C.J. p 712 note 83. 

Confused statemeut of Immaterial 
fact did not render hypothetical ques¬ 
tion improper where witness under- 
look only to give answer as to com¬ 
petent matter.—^Wilson v. Bryant, 67 

5. W.2d 133, 167 Tenn. 107. 

5. U.S.—^Matthews v. Continental 
Roll & Steel Poundry Co., C.C.A 
Pa., 121 P.2d 694, afflrming, D.C., 37 
P.Supp. 738. 

Ark.—Coop V. Moore, 76 S.W.2d 676, 
190 Ark. 32. 

N.Y.—Capitula v. New York Cent. R 
Co., 192 N.Y.S. 745, 200 App.Div. 
247. 

22 C.J. p 712 note 84. 

6. 111.—Porest Proserve Dist. of 
Cook County v. Sauer, 182 N.E. 813, 
350 111. 116. 

Mass.—Clapp v, American Express 
Co., 125 N.B. 162, 234 Mass. 174. 
22 C.J. p 712 note 85. 

7. Tex.—Texas Employers Ins. Ass*n 
V. Wright, Civ.App., 118 S.W.2d 433, 
error dismissed. 
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Length of question, The length of the h 3 rpothet- 
ical question is not a controlling consideiation, and 
it is no objection that the question is lengthy, pro- 
vided it has been reduced to writing and embraces 
the whole situation in a connected manner,^ even 
though the question may be somewhat complicated 
and not entirely grammatical.» The court has, how- 
ever, authority to require a question to be modified 
in these particulars,iO or a long question may be 
excluded in the discretion of the judge if deemed 
misleading, as not disclosing its hypothetical na- 
ture.li No more specific rule in this respect can be 
laid down than that the question should concisely 
state the facts on which the opinion of the expert 
is to be given, and it is improper to detail ali the 
evidence introduced on the trial.i^ 

Coloring, exaggeration, or partisanship. The fact 
that the hypothetical question contains a certain 
coloring favorable to the examining party, by way 
of characterization,i3 or even an exaggeration,^^ is 
not necessarily fatal; but coloring^® or exaggerat- 
ingl® to the extent of misleading requires the ex- 
clusion of the question. It is not a sufficient ground 
for objection to a question that it is of a partisan 

nature.17 


Leading questions to an expert have been disap- 
proved,!^ but there is also authority for the view 
that such questions may be permitted.l9 

Question invading province of jury. The form 
of the question should be so shaped as to give the 
witness no occasion or opportunity to decide on the 
evidence.20 Accordingly, the question should not 
call for his opinion as to the credibility of the wit- 
nesses who testified with respect to the facts hy- 
pothesized.21 

(4) Harmless Error 

The admission of a hypothetical question which is 
somewhat Inaccurate or improper In form is not error 
in the absence of prejudice to the other party. 

The admission of a question which is in some re- 
spects inaccurate or improperly formed without be- 
ing misleading is not error,22 and the same is true 
of a question the only objection to which is that cer¬ 
tain additional facts might have been proved which 
would assist witnesses in giving more satisfactory 
answers.22 So, also, where the answer to a single 
improperly formed question could not have misled 


W.Va.—Dudley v. Grace Hospltal, 164 

S.K 670, 672, 112 W.Va. 461, citing 
Corpn? Juris. 

22 C.J. p 709 note 56. 

8. U.S.—Porsyth v. Doohttle, 111., 7 

S. Ct. 408, 120 U.S. 73, 30 L.Ed. 686. 
22 C.J. p 710 note 60. 

9. Okl.—Shawnee Gas & Electric Co. 
V, Hunt, 122 P. 673, 32 Okl, 368, 

10. U.S.—Forsyth v. Doolittle, 111., 
7 S.Ct. 408, 120 U.S. 73, 30 L.Ed. 
586. 

11- 111.—Haish V. Payson, 107 111. 

365. 

12. N.Y.—Matter of Martin, 144 N. 

T. S. 174, 82 Mlsc. 674. 

Wls.—HofCman v. Regllng, 258 N.W. 
347, 117 Wls. 66. 

13. Wyo.—Phlfer v. Baker. 244 P. 
637. 650, 34 Wyo. 416, cltlng Cor¬ 
pus Juris. 

22 C.0r. p 710 note 67. 

14. Ala.—Kansas City, M. & B. R. 
Co. v. Webb, 11 So. 888, 97 Ala. 
167. 

22 C.J. p 710 note 68. 

15. Md.—Beck v. Hanllne, 89 A. 
377, 122 Md. 68. 

22 C.J. p 710 note 69. 

16. Md.—^Washington, B. A. Electric 
R. Co. V. Klmmey, 118 A. 648, 141 
Md. 243. 

Or.—^Lehman v. Kaott, 196 P. 476, 100 
Or. 69. 

W.Va-—Blfiuir v. Clark Coal & Coke 
Co.. 148 S.B. 849, 860, 107 W.Va. 
607, citing Corpus Juris. 

22 C.J. p 710 note 70. 


17. Mass.—^Murphy v. Marston Coal 
Co., 67 N.E. 342, 188 Mass. 385. 
la Tex.—St Louis Southwestem R. 

Co. V. Hali, Civ.App., 81 S.W. 671. 
22 C.J. p 710 note 66. 

19. U.S.—Alaska United Gold Min. 
Co. V. Keatlng, Alaska, 116 F. 561, 
63 C.C.A 656. 

Wash.—^Edwards v. Burke, 78 P. 610, 
36 Wash, 107. 

2a U.S.—U. S. V. Stephens, C.C.A. 

Idaho, 73 P.2d 696. 

Or.—Lehman v. Knott, 196 P. 476, 100 
Or. 69. 

CalUxig for conolusions 

Hypothetical questions in will con- 
test were, however, held not preju- 
dicial because questions called for 
conclusions of witnesses instead of 
thelr oplnions, since experfs opinion 
is his concluslon from facts stated to 
him.—Gibson v. Crawford, 83 S.W.2d 
1, 259 Ky. 708, 

Meonlng of statexueuts 

A hypothetical question directed to 
a physician should not call on the 
witness to interpret the meaning of 
statements which should be inter- 
preted by the jury.—^Dameron v. Ans- 
bro, 178 P. 874, 39 Cal.App. 289. 
Question held not to invade Jury’s 
province 

lowa.—Sterler v. Busch, 196 N.W. 
369, 197 lowa 231. 

Ean.—^Linscott v. Hughbanks, 37 P. 
2d 26, 140 Kan. 363. 

21. Ala.—Sloss-Sheffleld Steel & 
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Iron Co. V. Sharp, 47 So. 279, 156 
Ala. 284. 

22. U.S.—U. S. V. Sessin, C.C.A.Kan., 
84 P.2d 667. 

Cal.—Treadwell v. Nickel, 228 P. 26, 
194 Cal. 243. 

D.C.—Shaplro v. Pennsylvania R. Co., 
83 P.2d 681, 65 App.D.C. 324. 

Mo.—Carroll v. Mlssouri Power & 
Light Co., 96 S.W.2d 1074, 231 Mo. 
App. 265. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 57 P.2d 1099, 
89 Utah 466—Smith v. Payne, 206 
P. 716, 60 Utah 89. 

22 C.J. p 709 note 63. 

Beference to testlmony 

Reference in hypothetical question 
to fact that witness had heard an- 
other medical witness testify as to 
treatment he had prescribed for 
plalntilf was not error, where refer¬ 
ence to such fact was only casual 
and things prescribed by previous 
medical witness had theretofore been 
accurately hypothesized by counsel. 
—Adams v. Carlo, Mo.App., 101 S.W. 
2d 763. 

23. U.S.—^Virginia Beach Bus Line v. 
Campbell, C.C.AN.C., 73 P.2d 97, 
certiorari denied 56 S.Ct 637, 294 

U.S. 727, 79 L.Ed. 1268—New York 
Cent. R. Co. v. Johnson, C,C.A.Mo., 
27 P.2d 699, certiorari granted 49 
S.Ct 27, 278 U.S. 590, 73 L.Ed. 523, 
reversed on other grounds 49 S.Ct, 
300, 279 U.S. 310, 73 L.Ed. 706, 
amended on other grounds 49 S. 
Ct. 417. 
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the jury24 or prejudiced the complaining party,^^ 
or where the question is admitted de bene before 
the evidence on which it is based and no request 
is made later that the answer be excluded or modi- 
fied, or its effect controlled by instructions,^^ or 
where a part of an answer fails to strengthen the 
contention of the party who asks the question,^7 
a new trial will not be ordered because of error in 
permitting the question. Likewise the admission of 
a question is not prejudicial error where the facts 
allegedly omitted from the hypothetical question are 
subsequently added to the question,or are pre- 
sented to the witness for his opinion on cross-ex- 


amination.29 The omission of a certain fact from 
a question does not render it improper where the 
question put in such form is more favorable to the 
objecting party than if such fact were included.30 

(S) Illustrati ve Cases 

The propriety of partfcular hypothetical questions has 
been adjudlcated in numerous cases. 

Reference is made in the notes to a number of 
illustrative cases in which particular hypothetical 
questions have been held proper, as in compliance 
with,3i or improper because of failure to comply 


lowa.—^Hendershott v. Western Union 
Tei. Go., 87 N.W. 288, 114 lowa 
415. 

SJ4, Neb.—^Hewitt v. Bisenharl, 55 N. 
W. 262. 36 Neb. 794. 

25. Cal.—Treadwell v. Nickel, 228 
P. 25, 194 Cal. 243. 

Kan.—Son v. Bagle-Picher Mining & 
Smelting Co., 68 P.2d 44, 144 Kan. 
146. 

Md.—Stewart & Co. v. Howell, 110 A. 
899, 136 Md. 423. 

N.C.—^Plood V. Deschamps Motor Co., 
167 S.B. 76, 203 N.C. 794. 

Vt.—Poster V. Dlckerson, 24 A. 263, 
64 Vt. 233. 

Xndusion in question of Immaterial 
facts does not render its admlssibil- 
ity error where witness did not con- 
slder such Immaterial facts in ar- 
nving at his opinion.—Stone v. 
Grainger, Tex.Civ.App., 66 6.W.2d 

484. 

26. lowa.—Crouch v. National Live 
Stock Remedy Co., 217 N.W. 667, 
205 lowa 51. 

22 C J, p 713 note 93. 

27. lowa.—State v. Wrlght, 84 N.W. 
641, -112 lowa 436. 

28. Mlch.—Sampson v. Veenboer, 284 
N.W. 170, 252 Mich. 660. 

Mo.—Colburn v. Krennlng, 220 S.W. 
934—Gorman v. A. R. Jackson ICan- 
sas City Showcase Works Co., App., 
19 S.W.2d 659. 

Wis.—^Naus v. Chicago & M. Electric 
Ry. Co., 201 N.W. 281, 185 Wis. 
178. 

29. U.S.—Campbell v. Preferred Ac¬ 
cident Ins. Co. of New York, C. 
C.A.N.T., 98 P.2d 63. 

lowa.—^Diesllng v. Spencer, 266 N.W. 

667, 221 lowa 1143. 

Pa.—Rudolph V. Shannopin Coal Co., 
18 A.2d 329, 142 Pa.Super. 389. 
Utah.—Johanson v. Huntsman, 209 
P. 197, 60 Utah 402. 

sa N.J.—Ivins V. Andres, 187 A. 
385, 117 N.J.Law 311. 

31. US.—^Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 86 P.2d 
187—^Eastern Grain, Mill & Eleva¬ 
tor Corporation v. Buffalo S. S. I 
Co., D.C.N.T., 15 P.2d 714. I 


Ala.—Capital Motor Lines v. Loring, 
189 So. 897, 238 Ala. 260—Tor- 
rance v. Wells, 122 So. 322, 219 
Ala. 384—^Dersis v. Dersis, 98 So. 
27, 210 Ala. 308—^Montevallo Min¬ 
ing Co. V. Llttle, 93 So. 873, 208 
Ala. 131—Gulf, M. & N. R. Co. v. 
Fowler, 96 So. 87, 19 Ala.App. 163. 
Ark.—^Mlsslssippi River Puel Corpo¬ 
ration V. Senn, 43 S W.2d 255, 184 
Ark. 554—^Masonic Mut. Acc. Co. 
V. Campbell, 246 S.W. 307. 166 Ark. 
109—^Kansas City Southern R. Co. 
V. Akin. 210 S.W. 360, 138 Ark. 10. 
Cal.—Parker v. James E. Granger, 
Inc., 62 P.2d 226, 4 Cal.2d 668, ap- 
peal dismissod and certiorari de- 
nied 56 S.Ct. 968, 298 U.S. 644, 80 
L.Ed, 1376—Criss v. Angelus Hoa- 
pltal Ass’n of Los Angeles, 66 P. 
2d 1274, 13 Cal.App.2d 412—Ved- 
der V. Bireley, 267 P. 724, 92 Cal. 
App. 62. 

Colo.—Riss & Co. V. Galloway, 114 
P.2d 650—^Louden Irrlgating Canal 
& Reservoir Co, v. Neville, 227 P. 
662, 75 Colo. 536. 

Del.—Philadelphia & R. Ry. Co. v. 
Green & Flinn, 119 A. 840, 2 W.W. 
Harr. 78. 

111.—^Armour & Co. v. Tndustrial 
Commission. 11 N.E.2d 949, 367 111. 
471. 

lowa.—^Boston v. Keokufc Electric 
Co., 221 N.W. 608, 206 lowa 753— 
Osnes V. Scanlon, 179 N.W. 869, 
189 lowa 1364—^Haddock v. Ja- 
cobs, 171 N.W. 693, 185 lowa 1057. 
Kan.—Stayton v. Stayton, 81 P.2d 
1, 148 Kan. 172—^Llnscott v. Hugh- 
banks, 37 P.2d 26, 140 Kan. 863— 
Bell V. Newkirk, 12 P.2d 733, 136 
Kan. 111—UpdegrafC v. Gage-Hall 
Clinic, 264 P. 1078, 126 Kan. 618. 
Ky.—^Horn’s Adm’r v. Prudential 
Ins. Co. of America, 65 S.W.2d 
1017, 262 Ky. 137. 

Md.—Standard Oil Co. of New Jer- 
sey V. Stern, 173 A. 206, 167 Md. 
211—Peninsula Produce Exch. v. 
American Ry. Express Co., 128 A. 
403, 147 Md. 424—Stewart & Co. v. 
Howell, 110 A, 899, 136 Md. 423. 
Mass.—^Adams v. Town of Bolton, 9 
N.E.2d 662, 297 Mass. 469, 111 A. 
L.R. 856—Baker v. Town of Ar- 
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llngton, 171 17.E. 462. 271 Mass. 
41*6—^Hines v. Eastern S. S. Lines, 
139 N.E. 823, 245 Mass. 385. 

Mich.—0'Brien v. Union Telephone 
Co., 199 N.W. 671, 228 Mich. 156. 
Mo.—Baxter v. Bank of Belle, Belle 
Manes County, 104 S.W.2d 265, 
340 Mo. 952—Gately v. St, Louis- 
San Prancisco Ry. Co., 56 S.W.2d 
64, 332 Mo. 1—Morton v. St. Lou- 
is-San Francisco Ry. Co., 20 S.W. 
2d 34, 323 Mo. 929—Schulz v. St 
Louis-San Francisco Ry. Co., 4 S. 
W.2d 762, 319 Mo. 8—Crockett v. 
Kansas City Rys. Co., 243 S.W. 
902—^Aronovitz v. Arky, 210 S.W. 
620—McCalTery v. St Louis & M. 
R. R. Co., 192 Mo. 144, 90 S.W. 
816—^Adams v. Carlo, App., 101 S. 
W.2d 753—Taylor v. Kelder, 88 S. 
W.2d 436, 229 Mo.App. 1117—De 
Moss V. Baudo, App., 79 S.W.2d 
766—Stelmach v. Saul, App., 50 S. 
W.2d 721—^Whitley v. Stein, App., 
34 S.W.2d 998—^Vance v. Tootle- 
Campbell Dry Goods Co., App., 
295 S.W. 617—Williams v. Flem¬ 
ing, 267 S.W. 6, 218 Mo.App, 563— 
Hensley v. Kansas City Rys. Co., 
App., 214 S.W. 287—Buzan v. Kan¬ 
sas City Rys. Co., App., 212 S.W. 
905. 

Nev.—Berrum v. Georgetta, 03 P.2d 
625, 60 Nev. 1, afllrmed 98 P.2d 
479, 60 Nev. 1. 

N.C.—Munden v. Metropolitan Life 
Ins. Co., 196 S.E. 872, 213 N.C. 604 
—Eaker v. International Shoe Co., 
154 S.E. 667, 199 N.C. 379—God- 
frey v. Western Carolina Power 
Co.. 128 S.E. 485, 190 N.C. 24. 
N.D.—Finger v. Massad, 240 N.W. 
917, 61 N.D. 754. 

Ohio.—Industrial Commission of 
Ohio V. Holman, 179 N.E. 192, 40 
Ohio App. 426—City Ice & Fuel 
Co. V. Karlinsky, 168 N.E. 475, 33 
Ohio App. 42. 

Or.—Balley v, Loyal Protectlve Life 
Ins. Co., 106 P.2d 523—Cobb v. 
Spokane, P. & S. Ry. Co., 44 P.2d 
731, 160 Or. 226—Goldfoot v. Lof- 
gren, 296 P. 843, 135 Or. 633— 
Hamilton v. Kelsey, 268 P. 760, 
126 Or. 26. 

Pa.—Schueller v. Armour & Co., 176 
A. 527, 116 Pa.Super. 323. 
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with,®2 the rules stated supra subdivisions b (l)-(4) 
of this section. 

§ 552. -Establishment of Facts Stated 

The facts {ncluded in a hypothetical questlon must be 
supported by evidence reasonably tending to establlsh 
them, but the facts need not be uncontroverted or clearly 


proved and the court may permit the inclusion of facts 
as to which the party intends subsequently to offer proof. 

As a rule hypothetical questions must be based 
on facts as to which there is such evidence that a 
jury might reasonably find that they are estab- 
lished;®^ but the governing* consideration is only as 


Tex.—^Wllson v. Barbour, Civ.App., 
135 S.W.2d 169, error dismissed— 
American Nat Ins. Co. v. Points, 

Civ.App., 131 S.W.2d 983, error 

dismissed, Judgment correct— 

Maryland Casualty Co. v. Allen, 

Civ.App., 22 S.W.2d 329—Southern 
Casualty Co. v. Hemandez, Civ. 
App., 297 S.W. 644—^B1 Paso Elec¬ 
tric Co. V. Gambrell, Civ.App., 292 
S.W. 677—St. Louis Southwestem 
Ry. Co. of Texas v. Inman, Civ. 
App., 283 S.W. 689, reversed on 
other grounds Inman v. St. Louis 
Southwestem Ry. Co. of Texas, 

Com.App., 288 S.W. 150, and va- 
cated on other grrounds St. Louis 
Southwestem Ry. Co. of Texas v. 
Inman, Civ.App., 293 S.W. 650— 
San Angrelo Water, Light & Power 
Co. V. Baugh, Civ.App., 270 S.W. 
1101—Texas Employers’ Ins. Ass'n 
V. Jimenez, Civ.App., 267 S.W. 752 
—Jackson v. Wallace, Civ.App., 
239 S.W. 698, afflrmed, Com.App., 
252 S.W. 746—Texas & P. Ry. Co. 
V. Shaw, Civ.App., 218 S.W. 814, 
dismissed for want of Jurisdiction. 
Utah.—^Mary Jane Stevens Co. v. 
First Nat Bldg. Co., 67 P.2d 1099, 
89 Utah 456. 

Vt.—Perkins v. Vermont Hydro- 
Electric Corporation, 177 A, 631, 
106 Vt 367. 

22 C.J. p 713 note 95. 

Parfelcular guestlons held proper 

(1) In personal injury action, hy¬ 
pothetical question describing occur- 
rence and Inquiring if the condition 
“might, oould, or would, in your 
opinion, resuit from the circum- 
stances I have described,” was prop- 
erly submitted, the words “might, 
could, or would** being proper in 
connection with a hypothetical ques¬ 
tion of this kind.—^Eidson v. Metro¬ 
politan St. R. Co., Mo.App., 209 S.W. 
676. 

(2) Question as to whether condi¬ 
tion was such that testatrix under- 
stood value of property and natural 
objects of bounty was held to indi¬ 
cate proper Standard of testamen- 
tary capacity.—^Rock v. Keller, 278 

S.W. 759, 312 Mo. 458. 

32. U.S.—^U. S. V. Stephens, C.C.A. 

Idaho, 73 P.2d 696. 

Ala.—Johnson v. Johnson, 91 So. 
260, 206 Ala. 623. 

Cal.—Uoyne v. Pacific Mut. Life Ins. 
Co. of Califomia, 47 P.2d 1079, 8 
Cal.App.2d 104—Rudat v. Carith- 
ers, 30 P.2d 436, 137 Cal.App. 92. 
Ky.—Cincinnati, N. O. & T. P. Ry. 


Co. V. Duvall, 92 S.W.2d 363, 263 
Ky. 387. 

Mo.—De Donato v. Wells, 41 S.W.2d 
184, 328 Mo. 448, 82 A.D.R. 1331— 
Sparks v. Harvey, App., 214 S.W. 
249. 

N.D.—Koffel v. Rhud, 191 N.W. 464, 
49 N.D. 194. 

Utah.—^Tremelllng v. Southern Pac. 

Co., 257 P. 1066, 70 Utah 72. 

Wyo.—^Morrison v. Cottonwood De- 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

22 C.J. p 713 note 96. 

33. U.S.—Hupp Motor Car Corpo¬ 
ration V. Wadsworth, C.C.A,Mich., 
113 P.2d 827—Limbeck v. Inter¬ 
state Power Co., C-C.A.Iowa, 69 P. 
2d 249—U. S. V. American Tobacco 
Co., D.C.Ky., 39 P.Supp. 967—Phil¬ 
adelphia & R. Ry. Co. V. Cannon, 
C.C.A.Pa, 296 P. 302—Napier v. 
Greenzweig, N.T., 256 P. 196, 167 
C.C.A. 412. 

Ala.—Southern Ry. Co. v. Simmons, 
186 So. 666, 237 Ala. 246—Camp v. 
Dobson, 152 So. 38, 228 Ala. 32— 
Prudential Ins. Co. v. Calvin, 148 
So. 837, 227 Ala. 146—^Thaggard v. 
Vafes, 119 So. 647, 218 Ala. 609— 
J. H. Burton & Sons Co. v. May, 
103 So. 46, 212 Ala. 436—Hilburn 
V. McKinney, 96 So. 61, 209 Ala. 
229—Wilson Bros. v. Mobile & O. 
R, Co., 92 So. 246, 207 Ala. 171— 
Brown v. Mobile Electric Co., 91 
So. 802, 207 Ala. 61—Zimmem v. 
Standard Motor Car Co., 88 So. 
743, 206 Ala. 580. 

Ark.—^Payne v. Thurston, 230 S.W. 
561, 148 Ark. 466. 

Cal.—In re Phillips* Bstate, 261 P. 
709, 202 Cal. 490—Citron v. Fields, 
85 P.2d 634, 30 Cal.App.2d 61— 
Bickford v. Lawson, 81 P.2d 216, 
27 Cal.App.2d 416—Barnett v. 
Atchison, T. & S. F. Ry. Co., 278 
P. 443, 99 Cal.App. 310—^Lawrence 
v. Butler, 249 P. 840, 79 Cal.App. 
436—Snow v. Harris, 181 P. 676, 
41 Cal.App. 34. 

Colo.—Enyart v. Orr, 238 P. 29, 34, 
78 Colo. 6, quoting Oorpns Juri». 
Conn—^Livingstone v. City of New 
Haven, 3 A.2d 836, 126 Conn. 123— 
Acme Upholstery Co. v. Garber, 
147 A. 661, 110 Conn. 166. 

Fla.—^Atlantic Coast Line R. Co. v. 

Shouse, 91 So. 90, 83 Fla. 166. 
Ga.—Blliott V. Georgia Power Co., 
197 S.E. 914, 63 Ga.App. 161. 
Idaho.—^Evans v. Bannock County, 
83 P.2d 427, 69 Idaho 442. 

111 .—Reese v. Guarantee Trust Mu¬ 
tual, 26 N.B.2d 838, 303 Ill.App. 
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657—Schultz v. Chicago & A. R. 
Co., 213 111.App. 628 
Ind.—Griffith v. Thrall, App., 29 N. 
E.2d 346—^Warran v. Indiana Tele- 
phone Corporation, App., 24 N.E. 
2d 426, afflrmed, Sup., 26 N.E.2d 
399—^McCoy v. General Glass Cor¬ 
poration, 17 N.B.2d 473, 106 Ind. 
App. 116—Mounsey v. Bower, 136 
N.E. 41, 78 Ind.App. 647. 
lowa.—Stickllng v. Chicago, R. I. & 
P. Ry. Co., 232 N.W. 677, 212 lowa 
149—Hali V. Chicago, R. I. & P. R. 
Co., 199 N.W. 491, 199 lowa 607. 

Ky.—Sovereign Camp, W. O. W., v. 
Alcock, 117 S.W.2d 938, 273 Ky. 
734—Great American Ins. Co. of 
New York v. Clayton, 99 S.W.2d 
172, 266 Ky. 409—Stacy v. Wil¬ 
liams, 69 S.W.2d 697, 253 Ky. 353 
—Madison Coal Corporation v. 
Altmire, 284 S.W. 1068, 215 Ky. 
283—^New York Life Ins. Co. v. 
Long, 277 S.W. 978, 211 Ky. 666— 
Axton V. Vance, 269 S.W. 634, 207 
Ky. 580—Illinois Cent. R. Co. v. 
Townsend, 267 S.W. 161, 206 Ky. 
329—Gay v. Gay, 209 S.W. 11, 183 
Ky. 238. 

Md.—Takoma Park Bank v. Abbott, 
19 A.2d 169—Manglone v. Snead, 
196 A. 329, 173 Md. 33—Baltimore 
& O. R. Co. v. Brooks, 148 A. 276, 
168 Md. 149—Slacum v. Jolley, 138 
A. 244, 153 Md. 343. 

Mass.—Plynn v. Growers Outlet, 30 
N.B.2d 250, 307 Mass. 373—^Miller 
V. Boston & M. R. R., 134 N.E. 
368, 240 Mass. 461. 

Mich.—Bosch v. Damm, 296 N.W. 
669, 296 Mich. 622—^In re Evans* 
Estate, 277 N.W. 893, 283 Mich. 
275 —Steel e v. Stahelin, 207 N.W. 
822, 234 Mich. 307. 

Mlnn.—Christopherson v. Custom 
Laundry Co., 229 N.W. 136, 179 
Mmn. 325. 

Mo.—^Frank v, Greenhall, 105 S.W.2d 
929, 340 Mo. 1228—^Henson v. St. 
Louis-San Prancisco Ry. Co., 266 
S.W. 771, 301 Mo. 416—^Kuenzel v. 
City of St. Louis, 212 S.W. 876, 
278 Mo. 277—Streeter v. Washing¬ 
ton Pidelity Nat Ins. Co., 68 S.W. 

• 2d 889, 229 Mo.App. 33—^McGuire 
V. Springfleld Traction Co., App., 
30 S.W.2d 794—^Bennett v. Myres, 
App., 21 S.W.2d 943—^Vance v. 
Tootle-Campbell Dry Goods Co., 
App., 296 S.W. 617. 

—Green v. Milwaukee Mechan- 
ics’ Ins. Co., 252 P. 310, 77 Mont 
505. 

Neb.—Jacobson v. Skinner Packing 
Co., 226 N.W. 321, 118 Neb. 711. 
N.J.—Schweers v. Elizabeth-Union- 
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to the existence of any evidence tending to prove the ( the facts stated should be uncontroverted»» or even 
iacts hypothesized and not as to the weight of the that they should be clearly proved,*® and a question 
evidence 8* and therefore it is not necessary that may be allowed even though there is a stroag pre- 


HUlslde-Irvlngton Line, 178 A. 68. 
13 N.J.Mlsc. 188, afflrmed 182 A 
842, 118 N.J.Law 179. 

N.Y.—^Laitas v. Brooklyn Edison Co, 
277 N.Y.S. 513, 243 App.Div. 739— 
G-eneral Motors Acceptance Corpo¬ 
ration V. Dunham, 275 N.Y.S, 349, 
242 App.Div. 307—Harden v. Fah- 
renkopf & Reufle, 240 N.Y.S. 645, 
229 App.Div. 1. 

N.C.—^Plood V. Deschamps Motor 
Co., 167 S.E. 76, 203 N.C. 794— 
Brewer v. Ring", 99 S.B. 358, 177 
N.C. 476. 

OWo.—Community Traction Co. v. 
Wandtke, 167 N.B. 701, 32 Ohlo 
App. 207. 

Okl.—Cities Service Gas Co. v. Bff- 
gers, 98 P.2d 1114, 186 Okl. 466, 
126 A.L.R. 1278—Goodlett v. Wil- 
liamston, 65 P.2d 472, 179 Okl. 238 
—Oklahoma Gas & Electric Co. v. 
Oliphant, 45 P.2d 1077, 1080, 172 
Okl. 635, clting Corpus Juris— 
Mead Bros. v. Watts, 273 P. 207, 
136 Okl. 23. 

Or.—Hefling v. Heints. 72 P.2d 44, 
167 Or. 642—Cosgrove v. Tracey, 
64 P.2d 1321, 166 Or. 1—Mount v. 
Riechers, 13 P.2d 336, 140 Or. 267 
—Leliinan v. Knotl, 196 P. 476, 100 
Or. 69. 

Pa, —Roberts v. Pltt Pub. Co., 198 A. 
668, 330 Pa. 44—^Winlers v. State 
■Workmen’s Ins. Pund, 7 A.2d 112, 
136 Pa.Super. 293—Miller v. Pitts- 
burgh Coal Co., 196 A. 161, 129 
Pa.Super. 1—^Martin v. Prudential 
Ins. Co. of America, 33 Luz.L.Reg. 
267. 

SD.—Bennett v. Murdy, 249 N.W. 
806, 61 S.D. 471. 

Tex.—^Fidellty Union Casualty Co. v. 
Dapperman, Civ.App., 47 S.W.2d 
408, error dismlssed—Texas In- 
demnity Ins. Co. v. Gannon, Civ. 
App., 38 S.W.2d 181, error dis- 
mlssed—^Maryland Casualty Co. v. 
Allen, Civ.App., 22 S.W.2d 329— 
Texas Employers' Ins, Ass'n v. 
Mints, Civ.App., 10 S.W.2d 220— 
Norwich Union Indemnity Co. v. 
Davis, Civ.App., 293 S.W. 932. 
Utab.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 57 P.2d 1099, 
89 Utah 466—^Diaz v. Industrial 
Commission of Utah, 13 P.2d 307, 
80 Utah 77—Tremelllng v. South¬ 
ern Pac. Co., 267 P. 1066, 70 Utah 
72. 

W.Va.—^Blair v. Clark Coal & Coke 
Co., 148 S.B. 849, 860, 107 W.Va. 
507, citing Corpus JUxls. 

Wis.—^Landoski v. Mueller, 214 N. 
W. 829, 193 Wis. 670—Schnetzky 
V. Zanto, 182 N.W. 761, 174 Wis. 
160. 

82 C.J. p 714 note 97—42 C.J. p 1220 
note 49. 


Corpus Juris mle held valld hut 
Luappllcahle with respect to sustain- 
ing experfs opinlon as to ultimate 
fact for jury to decide.—Oklahoma 
Wheat Pool Terminal Corp. v. Rod- 
gers. 70 P.2d 1080, 1082, 180 Okl. 623. 

Froof or offer of proof 

Generally, facts constituting pred- 
Icate for question as to expert wit- 
ness’ opinion should be in evidence 
when question is asked or question 
should he accompanied by definite 
offer to prove such facts.—^Mangione 
V. Snead, 196 A. 329, 173 Md. 33. 

Evidence held to justify hypothet¬ 
ica! question 

(1) Generally. 

U. S.—Metropolitan Life Ins. Co. v. 
Armstrong, C.C.A.Neb., 85 P.2d 
187. 

Ala.—^Ensley Holding Co. v. Kelley, 
168 So. 890, 229 Ala. 650—Coffee 
County V. Marsh, 96 So. 891, 209 
Ala. 566. 

Ark.—Great Atlantic & Pacific Tea 
Co. V. Gwilhams, 87 S.W.2d 681, 
191 Ark. 660. 

Cal.—^Albaugh v. Mt. Shasta Power 
Corporation, 78 P.2d 217, 9 Cal.2d 
751. 

lowa.—Peokinpaugh v. Engelke, 247 
N.W. 822, 215 lowa 1248. 

Ky.—Great American Ins. Co. of 
New York v. Clayton, 57 S.W.2d 
467, 247 Ky. 612—^Pennsylvania R. 
Co. V. P. Bannon Pipe Co., 280 S. 
W. 951, 213 Ky. 267. 

Mo.—^Hamilton v. Standard Oil Co. 
of Indiana, 19 S.W.2d 679, 323 Mo. 
531—^Bain v. Missouri-Kansas- 
Texas R. Co., App., 141 S.W.2d 677 
—^Whitley v. Stein, App., 34 S.W. 
2d 998—^Howard v. Lewin Metals 
Corporation, App., 22 S.W.2d 84, 
certiorari quashed State ex rei. 
St. Louis Bridge & Terminal Rys. 
Co. V. Haid, 29 S.W.2d 714, 325 
Mo. 632. 

Tenn.—Standard Oil Co. of Louisi- 
ana v. Roach, 94 S.W.2d 63, 19 
Tenn.App. 661. 

Vt.—Perkins v. Vermont Hydro- 
Electric Corporation, 177 A. 631, 
106 Vt. 367. 

(2) Testimony that witness' fath- 
er wiped his forehead justified hy¬ 
pothetica! question assumlng that 
he wiped perspiration off his fore¬ 
head.—^Texas Bmployer's Ins. Ass'n 

V. Lovett, Tex.Civ.App., 19 S.W.2d 
397, error refused. 

(3) Hypothetical question inolud- 
ing episode occurring during trial 
in court's and jury^s presence was 
not improper as including element 
not disclosed by evidence.—^Kraettli 
V. North Coast Transp. Co., 6 P.2d 
609. 166 Wash. 18$, 80 A.L.R. 1520. 
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Testimony hy laymen 

Where testimony griven by laymen 
as to treatment by defendant physi- 
cian was sufficiently definite for ex- 
perts to base thereon their opinion 
as to whether the treatment con- 
formed to the required standards, it 
was not error to permit hypothet¬ 
ical questions to be asked experts 
based on such testimony.—Carson v. 
Jackson, 281 P. 411, 52 App.D.C. 61. 

Evidence held too indefinite and 
speculativa to constitute predicate 
for question.—Mangione v. Snead, 
196 A. 329, 173 Md. 33. 

34. Colo.—Enyart v. Orr, 238 P. 29, 

34, 78 Colo. 6, quoting Coxpns 

Juris. 

Ind.—Smith v. Kemerly, 150 N.B. 66, 
84 Ind App. 398. 

Miss.—Birchett v. Hundermark, 110 
So. 237, 145 Miss. 683. 

Mo.—Carroll v. Missouri Power & 
Light Co., 96 S.W.2d 1074, 231 Mo 
App. 266—^Doughlin v. Marr-Brld- 
ger Grocer Co., App., 10 S.W.2d 
76. 

S.D.—^Bennett v. Murdy, 249 N.W. 

805, 61 S.D. 471. 

22 C.J. p 715 note 98. 

Best evidence uzmecessaxy 
A hypothetical question should 
not be excluded because it is not 
framed on the hest evidence; it is 
proper and should be permitted to 
be answered if supported by evi¬ 
dence tending to prove the facts 
therein enumerated.—McFarland v 
Clark, 8 Ohio App. 326, alfirmed 
Clark V. McFarland, 124 N.B. 164, 
99 Ohio St. 100. 

Cfrreater weight of evidence 
Hypothetical question propounded 
to expert was held not fatally de¬ 
fective as not based on hypothesis 
that Jury should find facts were 
true by greater weight of evidence. 
—Dempster v, Pite, 167 S.B. 33, 203 
N.C. 697. 

35. U.S.—^Fidelity & Casualty Co. 
of New York v. McKay, C.C.A 
Tex., 73 F.2d 828. 

Cal.—Stuart v. Proston, 38 P.2d 165, 
2 Cal.App.2d 310, reheanng denied 
39 P.2d 441. 

Colo.—^Enyart v. Orr, 238 P. 29, 34, 
78 Colo. 6, quoting CJoxpus Juris. 
111.—Chicago City Ry. Co. v. Roths- 
child & Co., 213 I11.APP. 178. 

Ind.—^Mounsey v. Bower, 136 N.B. 

41, 78 Ind.App. 647. 

Miss.—Beard v. Turrltin, 161 So. 
688. 173 Miss. 206. 

W.Va.—^Fairview Frult Co. v. H. P. 
Brydon & Bro., 102 S.B. 231, 85 W. 
Va. 609. 

22 C.J, p 716 note 99. 

36h U.S.—^Metropolitan Life Ins. Co. 
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ponderance of evidence against the facts assumed,^^ 
it being for the jury, in determining what weight 
will be given to the testimony of the expert, to con- 
sider whether the facts stated in the question have 
been established by a ciear preponderance of evi- 
dence.^^ 

Since the only requirement is that the testimony 
must tend to prove the material facts assumed, ra- 
tional inferences deducible from the testinrony, as 
well as positive testimony itself, may form the basis 
for a hypothetical question.39 It is proper to in¬ 
clude in a hypothetical question facts of which the 
existence has been admitted in the pleadings or in 
any other legal form,40 qj. which have been testified 
to by the adverse party>i Immaterial facts need 

not be covered by evidence.'*^ 

Facts inadmissible of themselves cannot be proved 
as a basis for the opinion of an expert.'*^ 

Order of evidence. As the order of evidence is 
an administrative function, the judge may permit 
an examining counsel at any stage to include in a 
hypothetical question facts of which he proposes to 
furnish evidence,the answer being received sub- 
ject to be stricken out in case the necessary evi¬ 


dence is not furnished.^^^ However, it is ordinarily 
the rule that the facts on which a h 3 Tpothetical ques¬ 
tion is based must be proved before the question is 
asked,^® and accordingly it is equally within the 
judge's discretion to refuse to allow the question to 
be put until the foundation in the evidence is actu- 
ally laid.^*^ 

§ 553. - Knowledge of Witness as Basis 

of Hypothetical Question 

A witness examined as an expert may also be the 
witness establishing In whole or in part, as the resuit 
of scientific knowledge or personal observatlon, the facts 
hypothetically assumed; but a mixture of unspecifled 
knowledge and what the witness has heard of testimony 
does not constitute a sultable hypothesis. 

It is not unusual that the witness examined as an 
"expert” should also be a witness establishing in 
whole or in part, as the resuit of scientific knowl¬ 
edge or personal observation, the facts hypotheti¬ 
cally assumed.^^ There is no inherent objection to 
allowing a skilled observer also to testify as an ex¬ 
pert,and indeed the importance to be attached to 
the judgment of an expert may be increased by 
reason of his having had opportunity for personal 
observation.50 Where the facts observed by the 


V. Armstrong’, C.C.A.Neb., 85 F. 
2d 187. 

Ind.—Mounsey v. Bower, 186 IT.B. 

41, 78 Ind.App. 647. 

Okl.—Oklahoma Gas & Electric Co. 
V. Oliphant, 46 P.2d 1077, 1080, 172 
Okl. 635, citingr Corpus Jnxis— 
Mead Bros. v. Watts, 273 P. 207. 
135 Okl. 23. 

Tex.—Texas Bmployer’s Ins. Ass"u 
V. Lovett, Civ.App., 19 S.W.2d 397, 
error refused. 

22 C.J. p 716 note 1. 

37. Ind.—Mounsey y. Bower, 136 
N.E. 41, 78 Ind.App. 647. 

22 C.J. p 716 note 2. 

38. U.S.—Metropolitan Life Ins. Co. 
V. Armstrongr, C.C.A.Neb., 86 F.2d 
187. 

Ind.—Public Utilities Co. v. Han- 
dorf, 112 N.E. 776, 186 Ind. 254— 
Grimth V. Thrall, App., 29 N,B.2d 
345. 

39. Mo.—^Krug v. Mutual Life Ins. 
Co. of New York, App., 149 S.W.2d 
393—Frost v. Central Business 
Men’s Ass’n, App., 246 S.W. 628. 

Okl.—Teeters v. Frost, 292 P. 366, 
146 Okl. 273, 71 A.L.R. 179. 
EadsteiLoe on certaln dAy 

Hypothetical question assuminiT 
facts testified to as existingr before 
and after particular day, and thus 
presumptively existingr on such day, 
was proper.—Cavanaugh v. People’s 
Gas & Electric Co., 264 N.Y.S. 836, 
234 App.Div. 402. 

40 . Ark.—Williams v. Cantwell. 170 

S.W. 260, 114 Ark. 642. I 


I Cal.—Connan v. Loewenthal, 61 P. 
940, 129 Cal. 197. 

41 . Mo.—State v. Bunn, 77 S.W. 
848, 179 Mo. 96. 

42 . D.C.—Shapiro v. Pennsylvania 
R. Co., 83 F.2d 681, 66 App.D.C. 
324. 

22 C.J. p 716 note 9. 

43 . Mass.—^Jewett v. Boston EI. R. 
Co., 107 N.E. 433, 219 Mass. 628. 

22 C.J. p 716 note 10. 

44 . U.S.—Proechel v. U. S., C.C.A. 
Minn., 59 F.2d 648, certiorari denied 
63 S.Ct. 122, 287 U.S. 668, 77 L.Ed. 
568. 

lowa.—Crouch v. National Live Stock 
Remedy Co., 217 N.W. 657, 205 
lowa 61. 

Md.—Grlll V. 0*Dell, 77 A. 984. 113 
Md. 984. 

Mo.—^Martin v. Sprin&field City Wa- 
ter Co.. App., 128 S.W.2d 674, 678, 
quoting Corpus Juris. 

22 C.J. p 716 note 4. 

45. Mo.—^Martin v. Springrfield City 
Water Co., supra, quoting Corpus 
Juris. 

Or.—Cosgrove v. Tracey, 64 P.2d 1321, 
166 Or. 1. 

22 C.J. p 716 note 6. 

46 . Ala.—Snow v. Allen, 161 So. 468, 
227 Ala. 616. 

Mo.—^Martin v. Springfield City Wa¬ 
ter Co., App., 128 S.W.2d 674. 
Fallure to reoaU witness 
Exclusion of hypothetical questions 
based on evidence not yet in record 
was not error, where counsel failed 
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to recall witness after ofCering tes¬ 
timony on which questions were 
based.—^Helmig v. Kramer, 192 N.E. 
388, 48 Ohlo App. 71. 

47, Ohlo.—^Helmlg v. Kramer, su¬ 
pra. 

22 C.J. p 716 note 6. 

48. lowa.—Martin v. Chase, 189 N. 
W. 968, 194 lowa 407. 

Mo.—^Adams v. Carlo, App., lOl S.W. 
2d 753. 

Okl.—Roxana Petroleum Corporation 
V. City of Pawnee, 7 P.2d 663, 666, 
155 Okl. 141, quoting Corpus Ju¬ 
ris. 

Or —Cobb V. Spokane, P. & S. Ry. Co., 
44 P.2d 731, 160 Or. 226. 

Tex.—Shuffleld v. Taylor, 83 S.W.2d 
965, 125 Tex. 601, reversing Taylor 
V. Shuffleld, Civ.App., 52 S.W.2d 
788. 

22 C.J. p 716 note 11. 

Farty’s condition 

Where medlcal expert prevlously 
testified to plaintifTs condition, em- 
bodying such condition in hypotheti¬ 
cal question was held not necessary. 
—Standefer v. Fleming, Mo.App., 298 
S.W. 134. 

49, lowa.—^Rullson v. Victor X-Ray 
Corporation, 223 N.W. 746, 207 lowa 
895. 

Okl.—Roxana Petroleum Corporation 
V. City of Pawnee, 7 P.2d 663, 666, 
155 Okl. 141, quoting Corpus Ju¬ 
ris. 

22 C.J. p 716 note 12. 

50 . Mo. — ^Adams v. Carlo, App., 101 
S.W.2d 763. 
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witness are few or simple, they may be made a part 
of the hypothetical question,5i such of the facts as 
permit of individual statement being first detailed,®^ 
or the facts may be permitted to constitute the basis 
of the questiones or the witness may be asked a 
question based in part on his observation and in part 
on the testimony of certain other witnesses.®^ 

The hypothesis may include facts disclosed to the 
witness by real evidence; as where a witness is 
asked whether in his opinion a boy present in court 
was a proper person to put to work on a machine 
exhibited to the witness,e® or where use is made of 
articles present in court;®® but a mixture of unspec- 
ified knowledge and what the witness has heard of 
testimony,®*^ or facts partly within his observation 
or knowledge and partly derived from others,®® or 
of facts in evidence and also the custom of a busi- 
ness®^ does not constitute a suitable h 3 rpothesis. 


§ 554. - Questions ‘‘Upon the Evidence” 

a. In general 

b. When rejected 

a. In Gleneral 

In some Jurisdictions the practice Is sometlmes per- 
mitted, although ordinarily disapproved, of dispensing 
with a recital of assumed facts and ellciting the witness' 
opinion on all of the testimony or a specifled part there- 
of, which the witness has heard or read and assumes to 
be true, where the facts are undisputed. 

A desire to economize time has led a number of 
courts to sanction the practice, in cases where the 
facts are undisputed, of dispensing with a recital 
of facts in a hypothetical question and asking the 
witness to state his judgment “upon the evidence,”6® 
or even on such a part of it as is material to the in- 
quiry,®! although it is conceded to be the bettcr prac¬ 
tice to proceed in the regular manner and frame a 
hypothetical question,®^ one objection to the ques- 


Okl.—Koxana Petroleum Corporation 
v. City of Pawnee, 7 P.2d. 663, 
666, 155 Okl. 141, quoting Corpus 
Juris. 

22 C.J. p 716 note 13. 

51. lowa.—Rullaon v. Victor X-Ray 

Corporation, 223 N.W. 745, 207 

lowa 895. 

Mo.—^Adams v, Carlo, App., 101 S.W-. 
2d 753. 

Or.—Cobb V. Spokane, P. & S. Ry. Co., 
44 P.2d 731, 150 Or. 226—Foott v. 
liindstrom & Feigenson, 22 P.2d 
321, 143 Or. 309. 

22 C.J. p 716 note 14. 

52. Ind.—Chicago, I. & L. R. Co. v. 
Gorman, 106 N.E. 897, 58 Ind.App. 
381. 

53. Cal.—In re Flmt, 34 P, 863, 100 
Cal. 391. ■ 

64. D.C.—Gunning v. Cooley, 30 F.2d 
467, 58 App.D.C. 304, certiorari 

granted 49 S.Ct. 263, 279 U.S. 828, 
73 L.Bd. 979. afflrmed 50 S.Ct. 231, 
281 U.S. 90, 74 L.Bd. 720. 

Idaho.—Cochran v. Grllman, 203 P. 
289, 34 Idaho 654. 

lowa.—Rulison v. Victor X-Ray Cor¬ 
poration, 223 N.W. 745, 207 lowa 
895. 

Minn.—Masteller v. Great Northern 
Ry. Co., 114 N.W. 757, 103 Minn. 
244. 

Mo.—Oesterle v. Kroger Grocery & 
Baking Co., 141 S.W.2d 780—Prince 
V. Metropolitan Life Ins. Co., App., 
129 S.W.2d 6—^Adams v. Carlo, 
App., 101 S.W.2d 753. 

N.T.—Chrlstastie v. Elmira Water, 
Light & R. Co., 195 N.T.S. 166, 
202 App.Div. 270. 

N.C.—^Dulin V. Henderson-Gllmer Co., 
136 S.E. 614, 192 N.C. 638, 49 A. 
L.R. 663. 

Okl.—^Roxana Petroleum Corporation 
V. City of Pawnee, 7 P.2d 663, 666, 


155 Okl. 141, Quoting Corpus Ju¬ 
ris. 

Or.—Camine v. Tibbetts, 74 P.2d 974, 
168 Or. 21—Cobb v. Spokane, P. & 
S. Ry. Co., 44 P.2d 731, 150 Or. 
226. 

Pa.—Jackson v. U. S. Pipe Line Co., 
191 A. 166, 326 Pa. 436. 

22 C.J. p 717 note 17. 

Bepetition of prior testimony 

Physiclan havlng testified to pa- 
tient's condition, such Information 
need not be again embodied in sub- 
seQuent hypothetical question to 
physician as expert.—Cobb v. Spo¬ 
kane, P. & S. Ry. Co., 44 P.2d 731, 150 
Or. 226. 

55. Mass.—McJuerty v. Hale, 36 N. 
E. 682, 161 Mass. 51. 

58, Mass.—Murphy v. Marston Coal 
Co., 67 N.E. 342, 183 Mass. 386. 

22 C.J. p 717 note 19. 

57. Colo.—Johns V. Shinall, 86 P.2d 
606, 103 Colo. 381. 

Md.—Pennsylvania R. Co. v. Lord, 
161 A. 400, 169 Md. 618—Scheller 
V. Schindel, 138 A. 415, 153 Md. 
647. 

22 C.J. p 717 note 20. 

58. Md.—Scheller v. Schindel, su¬ 
pra. 

22 C.J. p 717 note 21. 

59. lowa.—Centerville Independent 
School Dist. V, Swearngin, 94 N.W. 
206, 119 lowa 702. 

60. Ark.—^Arkansas Baking Co. v. 
Wyman, 47 S,W.2d 46, 186 Ark. 
310. 

Colo.—Callahan v. Peldman, 11 p.2d 
217, 218, 90 Colo. 540, citing Corpus 
Juris. 

Md.—^Langenfelder v. Jones, 13 A.2d 
623, 178 Md. 421, motion denied 15 
A.2d 422, 178 Md. 421—Industrial 
Service Co. v. State, to Use of 
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Bryant, 6 A.2d 372, 176 Md. 625—. 
Mt. Royal Cab Co. v. Dolan, 179 
A. 64, 168 Md. 633, 98 A.L.R. 1106 
—Quimby v. Greenhawk, 171 A. 
59, 166 Md. 335—Gordon v. Opa- 
lecky, 137 A. 299, 152 Md. 536— 
Daugherty v. Robinson, 122 A. 124, 
143 Md. 259. 

Mo.—^Wojciechowski v. Coryell, App., 
217 S.W. 638. 

Or.—Camine v. Tibbetts, 74 P.2d 
974, 158 Or. 21. 

Pa.—Laudenslager v. Pennsylvania 
Power & Light Co., 167 A. 778, 
312 Pa, 169—McMinis v. Phila¬ 
delphia Rapid Transit Co., 135 A. 
722, 288 Pa. 377—Kelly v. Watson 
Coal Co., 115 A. 885, 272 Pa. 39. 

22 C.J. p 717 note 23. 

Bili of x>urtioulars 

Permittmg expert wltnesses to 
answer hypothetical questions based 
on bili of particulars and earlier tes¬ 
timony was not error.—^McLyman v. 
Miller, R.I., 166 A. 648. 

61. Colo.—Callahan v. Peldman, 11 
P.2d 217, 90 Colo. 540. 

Pa.—Bowles v. City of Pittsburgh, 
20 A.2d 783—McMmis v. Philadel¬ 
phia Rapid Transit Co., 135 A. 722, 
288 Pa. 377. 

R.I.—^Henderson v. Dimond, 110 A. 

388, 43 R.I. 60. 

22 C,J. p 718 note 24. 

eSL Ark.—^Arkansas Baking Co. v. 
Wyman, 47 S.W.2d 46. 185 Ark. 
310. 

Del.—^In re Barnes’ Wlll, 18 A.2d 433. 
Md.—Quimby v. Greenhawk, 171 A. 
59, 166 Md. 335. 

N.D.—^Hunder v. Rindlaub, 237 N.W. 
915, 61 N.D. 389. 

R.I.—Robinson v. Puritan Stores, 
136 A. 243, 48 R.I. 131—Henderson 
V. Dimond, 110 A. 388, 43 R.I. 60. 
22 aJ. p 718 note 26. 
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tion on the evidence being that the witness may not 
be able to remember ali the testimony, and to allow 
him to poroceed on what he chances to recollect de- 
prives the parties of any knowledge as to the real 
basis of his inference.®^ The witness must, of 
course, have heard the evidence,®^ or be familiar 
with it,®® and the question must require him to as¬ 
sume that it is true.®® 

To make the evidence more specific some courts 
have permitted the expert to assume the facts or 
such of the facts as are material®^ to be as testified 
to by a party®® or some other witness®® or set of 
witnesses,70 provided it is made to appear that the 
witness has heard the former testimony ;7i or at all 
events such portion of it as is material,72 or suffi¬ 
cient to put him into possession of the essential 
facts,or that the testimony has been read to,^^ 
or by,75 the witness. 


b. When Rejected 

In some JurisdJctIons the practice of allowfng an ex¬ 
pert witness to ascertain facts directiy from the evidence 
instead of from a hypothetical question has generally 
been disallowed, and even where it Is permitted the 
witness cannot do so If the facts are complicated or 
are in dispute, or where the question requires the wit¬ 
ness to pass on matters of fact, credibility of wltnesses, 
or the merits of the case. 

In some jurisdictions the practice of allowing an 
expert witness to ascertain the facts directiy from 
the evidence, instead of their being embodied in a 
hypothetical question, has been condemned and gen¬ 
erally disallowed,'^® and even where the practice is 
allowed it is subject to limitation, and even to cur- 
tailment, in the discretion of the court.'^'^ A ques¬ 
tion “upon the evidence” should never be permitted 
where the facts are in dispute,*^® and the testimony 
is voluminous and complicated,*^® for the reason that 
such a practice necessarily involves an invasion of 
the province of the jury,®® whereas the function of 


63. U.S.—Southwest Metals Co. v. 
Gomez, C.C.A.Ariz., 4 F.2d 216, 
218, 39 AX.R. 1416, quotlng- Cor¬ 
pus Juris. 

Del.—In re Barnes* Will, 18 A.2d 438. 
Mlch.—In re Blliotfs Bstate, 267 N. 

W. 919, 269 Mich. 677. 

22 C.J. p 718 note 26. 

64. Md.—^Thompson v. Standard 
Wholesale Phosphate & Acid 
Works, 13 A.2d 328, 178 Md. 305— 
Pennsylvania R. Co. v. Lord, 161 
A, 400, 169 Md. 618—Scheller v. 
Schindel, 138 A. 416, 163 Md. 547. 

Pa.—Bowles v. City of Pittsburgh, 
20 A.2d 783. 

22 C.J. p 718 note 27, p 720 note 61. 

65. Md.—Pennsylvania R. Co. v. 
Lord, 161 A. 400, 169 Md. 618. 

22 C.J. p 718 note 28. 

66. Del.—In re Barnes’ Will, 18 A. 
2d 433. 

Pa.—Bowles v. City of Pittsburgh, 
20 A.2d 783. 

22 C.J. p 718 note 29. 

67. Md.—^Davis v. State, 38 Md. 16. 
Mass.—^Nolan v. Newton St. R. Co., 

92 N.B. 606, 206 Mass. 384—^Hand 
V. Brookline, 126 Mass. 324. 

68. Conn.—Slade v. Harris, 136 A. 
670, 106 Conn. 436. 

N.D.—Burdlck v. Mann, 236 N.W; 

340, 60 N.D. 710, 82 A.L.R. 1443. 
Or.—Camine v. Tibbetts, 74 P.2d 
974, 168 Or. 21. 

R.I.—Robinson v. Puritan Stores, 136 
A. 243, 48 R.I. 131. 

22 C.J. p 718 note 81. 

69. Ark.—Safeway Stores v. Ingram, 
61 S.W.2d 986. 

N.D.—Burdick v. Mann, 236 N.W. 340, 
60 N.D. 710, 82 A.L.R. 1443. 

R.I.—^Henderson v. Dimond, 110 A. 

388, 43 R.I. 60. 

22 C.J. p 718 note 32. 


I 70. Conn.—^Di Biase v. Garnsey, 136 
A, 871, 106 Conn. 86. 

Mo.—^Perryman v. Missouri Pac. R. 

Co., 31 S.W.2d 4, 326 Mo. 176. 
N.D.—Burdick v. Mann, 236 N.W. 

340, 60 N.D. 710, 82 A.L.R. 1443. 
22 C,J, p 718 note 33. 

71. Md.—^Pennsylvania R. Co. v. 
Lord, 161 A. 400, 169 Md. 618. 

Pa.—^McMints v. Philadelphia Rapid 
Transit Co., 135 A. 722, 288 Pa. 
377. 

22 CJ. p 718 note 34. 

72. Md.—Baber v. John C. Khipp & 
Sons, 163 A. 862. 

22 C.J. p 718 note 36. 

73. Md.—Baber v. John C. Knipp & 
Sons, supra. 

22 C.J. p 718 note 36. 

74. Mo.—State v. Meyers, 12 S.W. 
516, 99 Mo. 107. 

N.T.—^McCann v. People, 3 ParkCr. 
272, reversed on other grounds 16 
N.T. 68. 

Vt.—Gilman v. StraJford, 50 Vt. 723. 
Wis.—^McKeon v. Chicago, M. & St. 
P. B. Co., 69 N.W. 176, 94 Wis. 
477, 69 Ain.S.R 910, 36 L.R.A. 

252. 

22 C.J. p 718 note 37. 

75. Vt.—Gilman v. Strafford, 50 Vt. 
723. 

76. U.S.—Southwest Metals Co. v. 
Gomez, C.CJL.Ariz., 4 P.2d 216, 39 
A.L.R. 1416. 

Idaho.—^Bvans v. Cavanagh, 73 P.2d 
83, 58 Idaho 324. 

22 C.J. p 719 note 39. 

77. Conn.—^Bagre v. Daggett Choco- 
late Co., 13 A.2d 767, 126 Conn. 
669—Trasacco v. New York, N. H. 
& H. R. Co., 166 A. 493. 113 Conn. 
365—^Di Biase v. Garnsey, 136 A. 
871, 106 Conn. 86. 

Umlted discretion 
Courfs discretion to permit ex- 
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pert*s opinion on facts testified to 
by other witnesses whom he heard 
must be sparingly employed.—^Di 
Biase v. Garnsey, supra. 

78. Ark.—Arkansas Baking Co. v. 
Wyman, 47 S.W.2d 46, 185 Ark. 310. 

111.—Maton Bros. v. Central Illinois 
Public Service Co., 191 N.E. 321, 
366 111. 684, afiirming 269 IlLApp. 
99. 

Kan.—Shouse, Doollttle & Morelock 
V. Consolidated Plour Mills Co., 294 
P. 667, 660, 132 Kan. 108, citing 
Corpus Juris. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acid Works, 13 
A.2d 328, 178 Md. 305—Mangione v. 
Snead, 195 A. 329, 173 Md. 33— 
Mead v. Gilbert, 186 A. 668, 170 
Md. 592—Mt. Royal Cab Co. v. Do- 
lan, 179 A. 64, 168 Md. 633, 98 A. 
L.R. 1106—Quimby v. Greenhawk, 
171 A. 69, 166 Md. 835. 

Mich.—In re Blliotfs Estate, 257 
N.W. 919, 269 Mich. 677—0’Donnell 

V. Oliver Iron Mining Co., 247 N. 

W. 720, 262 Mich. 470. 

N.D.—Hunder v. Rindlaub, 237 N.W. 
916, 61 N.D. 389. 

Pa.—Bowles v. City of Pittsburgh, 
20 A.2d 783—^Wissinger v. Valley 
Smokeless Coal Co., 116 A. 880, 271 
Pa. 666—^De Rosa v. Westmoreland 
Coal Co., 16 A.2d 388, 141 Pa.Su- 
per. 637. 

S.C.—^Ellis V. Kansas City Life Ins. 
Co., 197 S.E. 398, 400, 187 S.C. 334, 
quoting Corpus Juris. 

22 C.J. p 719 note 40. 

79. Mich.—In re Blliotfs Estate, 267 
N.W. 919, 269 Mich. 677—0’Don- 
nell V. Oliver Iron Mining Co., 247 
N.W. 720, 262 Mich. 470. 

22 C.J. p 718 note 26 Ea]. 

80. 111.—Maton Bros. v. Central Illi¬ 
nois Public Service Co., 191 N.E. 
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the witness is not to decide on the facts but to as¬ 
sume their tnith,8l and for the further reason that, 
as the answer of the witness would disclose nothing 
as to his view of the facts, it would be impossible to 
teli what facts were used by him in forming his 

judginent.S2 

A fortiori, the witness cannot properly be asked 
for his judgment as to disputed matters of fact,®^ 
or as to the credibility of a witness neither can 
the witness be asked to comment on the evidence,^® 
to testify as to the merits of the case,^® or to include 

his “understanding^'S7 or "recollection”®® of the ev- 

idence of another witness. 

A witness who has not heard all the material tes- 
timony cannot testify from what he has heard, 
from what he has seen and heard,^® or from what 
he has heard and a newspaper account of the evi- 
dence at a former trial of the same case which he 
has read,®i and evidence elicited by these forms of 
question has accordingly been rejected,^^ 
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where the evidence of a witness is incorporated with 
facts hypothetically stated.®^ 

§ 555. Answers 

General rules wlth respect to the proprfety of an¬ 
swers by a witness generally apply, wlth such modilica- 
tlons as the nature of the case requires, to the answers of 
a skilled observer or expert witness. 

The general rules with respect to the propriety 
of answers by a witness generally, which are dis- 
cussed in the C.J.S. title Witnesses §§ 352-355, also 
70 C.J. p 568 note 90-p 577 note 38, apply, with such 
modifications as the nature of the testimony re¬ 
quires, to the answer of one who is examined as a 
skilled observer or expert witness.®^ Accordingly 
the answer of such a witness must be responsi ve to 
the question,^® must not be conjecturales or too gen¬ 
eral,e 7 and must have a basis in the evidence.es 
However, the fact that an expert volunteers an ir- 
responsive statement before answering a question 
does not require an exclusion of his evidence or 
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321. 356 IIL 584, affirmlng 269 111. 
App. 99. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acid Works, 13 
A.2d 328, 178 Md. 306—Calder v. 
Levi, 177 A. 392, 168 Md. 260. 97 
A.L.R. 880. 

Mlch,—In re Elliotfs Bstate, 257 N*. 

W. 919, 269 Mlch. 677. 

S.C.—Bilis V. Kansas City Life Ins. 
Co., 197 S.E. .398, 400, 187 S.C. 
334, quoting Corpus Juris. 

22 C.J. p 719 note 41. 

81. 111.—^Maton Bros. v. Central Illi¬ 
nois Public Service Co., 191 N.E. 
321, 356 111. 684, afflrmmg 269 111. 
App. 99. 

Mloh.--In re Blliotfs Estate, 257 N. 

W. 919, 269 Mlch. 677. 

N.D.—Hunder v. Rindlaub, 237 N.W. 

916, 61 N.D. 389. 

22 C.J. p 720 note 42. 

Prepouderance of evldenoe 
Questions should be so framed as 
not to call on witness to pass on 
preponderance of evidence.—^McCoy 
V. General Glass Corporation, 17 N.E. 
2d 473, 106 Ind.App. 116. 

82. ' Mlch.—^In re Blliotfs Estate, 257 
N.W. 919, 269 Mlch. 677. 

22 C.J. p 720 note 43. 

83. U.S.—^U. S. V. Stephens, C.C.A. 
IdahP, 73 F.2d 695, 703, citing Cor^ 
pus Juris. 

Ala.—^Benefit Ass’n of Ry. Bmployees 
V. Armbruster, 116 So. 164, 217 Ala. 
282. 

Ind.—^McCoy v. General Glass Corpo¬ 
ration, 17 N.B.2d 473, 106 Ind.App. 
116. 

Md.—Thompson v. Standard Whole¬ 
sale Phosphate & Acid Works. 13 
A.2d 328, 178 Md. 305. 

N.D.—^Hunder v. Rindlaub, 237 N.W. 
916, 61 N.D. 389—^Anderson v. Ja- 


cobson, 172 N.W. 64, 42 N.D. 87. 
Or.—Cosgrove v. Tracey, 64 P.2d 
1321, 166 Or. 1—^Lehman v. Knott, 
196 P. 476, 100 Or. 69. 

22 C,J. p 720 note 46. 

84. U.S.—U. S. V. Stephens, C.C.A. 
Idaho, 73 F.2d 696, 703, citing C?or- 
pus Juris—^U. S. V. Sauls, C.C.A 
N.C., 66 F.2d 886, 887, citing Cor¬ 
pus Juris. 

Md.—^Thompson v. Standard Whole¬ 
sale Phosphate & Acid Works, 13 
A.2d 328, 178 Md. 305. 

N.D.—^Hunder v. Rindlaub, 237 N.W. 
916, 61 N.D. 389—^Anderson v. Ja- 
cobson. 172 N.W. 64, 42 N.D. 87. 

22 C.J. p 720 note 46. 

85. Tex.—Gulf, C. & S. F. R, Co. 

V. Bell, 58 S.W. 614, 24 Tex,Civ. 
App. 679. 

22 C.J. p 720 note 47. 

86. Mo.—Tingley v. Cowffill, 48 Mo. 
291. 

87. Mlch.—^People v. Bowen, 130 N. 

W. 706, 166 Mlch. 231—Detzur v. B. 
Stroh Brewmg Co., 77 N.W. 948, 
119 Mlch. 282, 44 L.R.A 600. 

88. Ind.—Bedford Belt R. Co. v. 
Palmer, 44 N.E. 686, 16 Ind-App. 
17. 

89- Md.—^Pennsylvanla R. Co. v. 
Lord, 161 A. 400, 169 Md. 618— 
Scheller v, Schindel, 138 A. 416, 153 
Md. 547. 

Pa.—McMinls v. Philadelphia Rapid 
Transit Co., 136 A. 722, 288 Pa. 
377. 

22 C.J. p 720 note 61. 

90. Ga.—Flanagan v. State, 32 S.E. 
80, 106 Ga. 109. 

91. Tex.—Williams v. State, 39 S.W. 
687, 37 Tex.Cr. 348, 

22 C.J. p 720 note 63. 
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92. Md.—Pennsylvania R. Co. v. 

Lord, 151 A. 400, 159 Md. 518. 
Mich.—In re Elliotrs Bstate, 257 N. 

W. 919, 269 Mich. 677. 

22 C.J. p 720 note 54. 

9S. Conn.—Barber's App., 27 A. 973, 
63 Conn. 393, 22 L.R.A 90. 

94 . Md.—^Western Union Tei. Co. 
V. Rasche, 99 A. 991, 130 Md. 126. 

22 C.J. p 720 note 57. 

95 . Ky.—^Dossenbach v. Reidhar's 
Bx’x, 53 S.W.2d 731, 246 Ky. 449. 

Tex.—Shuffleld v. Taylor, 83 S.W. 
2d 955, 136 Tex. 601, reversing 
Taylor v. Shuffleld, Civ.App., 62 
S.W.2d 788. 

Answer too broad 

Ind.—^Northern Indiana Public Serv¬ 
ice Co. V. W. J. & M. S. Vesey, 
200 N.B. 620, 210 Ind.App. 338. 
Answer held responsive 
Md.—Brown v. Hebb, 175 A. 602, 
167 Md. 636, 97 A.L.R. 366. 

9a 111.—^Erhardt v. Connecticut 
Pire Ins. Co., 219 Ill.App. 48. 
Answers not objeotionable as 
conjectural or speculative.—Hou.^- 
man v. Geiman, 262 N.W. 857, 62 
S.D. 310. 

97 . Mo.—Gricus v. United Rys. Co. 
of St. Louis, 237 S.W. 763, 291 Mo. 
582. 

Answers not objectionable 
Tex.—^Thompson v. Schletze, Civ. 
App., 126 S.W.2d 1044. 

98 . Ky.—Cincinnati, N. O. & T. P. 
R. Co. V. Owsley, 231 S.W. 210, 
191 Ky. 661. 

Answer not objectioxiable 
Tex.—Texas Bmployers* Ins. Ass'n 
V. Fltzgerald, Civ.App., 292 S.W. 
925, reversed on other grounds, 
Com.App., 296 S.W. 509. 
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render*its consideration error and where the an- 
swer has a bearing on the case the court may let 
it stand, although not responsive to the question.^ 
While the answer of an expert should be so defi¬ 
nite and unequivocal as to amount to an expression 
of professional opinion,^ it is not essential that the 
witness state in exact words that it is his '‘profes¬ 
sional opinion,”^ but such expressions as "I think,”^ 
“I imagine,or "I guess”® have been held tanta- 
mount to such a statement. Before a witness is 
permitted to express an opinion on a particular mat- 
ter the facts on which the opinion is founded should 
be before the court.If, however, the witness has 
personal knowledge of the subject of the inquiry, 
he may give his opinion thereon without detailing 
to the jury ali that he has observed.^ An expert 
witness may be properly permitted to explain a pre- 
vious answer® or to complete an uncompleted an¬ 
swer and it is no objection that the predicate 
for his answer was not put before the jury.^i An 
expert should not, however, be permitted to clas- 


§ 556 

sify a matter as “Standard” without defining the 
term “Standard.”!^ 

Categorical answers. An expert may not be re- 
quired to answer a question categorically where the 
nature of the question is not such as to make such 
an answer appropriate.^® 

§ 556. - Statement as to Cause and Effect 

Statements as to cause and effect must have a suffi¬ 
cient predicate, must be responsive to the question, must 
constitute a definite expression of opinion, and must 
not be specuiative. 

In addition to having a sufficient predicate^^ and 
being responsive to the question,i5 the answers of 
a skilled observer or expert witness as to cause and 
effect must be such as to constitute a definite ex¬ 
pression of opinion.^® Such answers should not be 
contradictory;i7 and, when they relate to future 
consequences, should indicate that the consequenc- 
es are reasonably certain to appear^® and are prob- 
abilities rather than mere possibilities.^® While 
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99. Ind.—Swlngr v. Kokomo Steel 
& Wlre Co., 126 N.E. 471, 75 Ind. 
App. 124. 

1. Vt. — ^Douglass V. Morrlsville, 95 
A. 810, 89 Vt. 393. 

Answer not strlotly responsive 
was not erroneous.—Sovereign Camp, 
W. O. W., V. Screws, 119 So. 644, 218 
Ala. 599. 

2. Pa.—Di Pazlo v. J. G. Brill Co., 
3 A.2d 216, 133 Pa.Super. 676. 

Answers held proper or snfflolent 
Colo.—Rlss & Co, V. Galloway, 114 
P.2d 650. 

Mo.—^Roberson v. Loose-Wiles Bls- 
cuit Co., App., 286 S.W. 127. 

3. Pa.—Bionis v. Lytle Coal Co., 
3 A.2d 996, 134 Pa.Super. 264. 

4. Pa.—^Dewees v. Day & Zimmer- 
man, 140 A. 346, 291 Pa. 379— 
Jones V. Philadelphia & Readingr 
Coal & Iron Co., 132 A. 122, 285 
Pa. 317—Lambert v. Bairy, 96 Pa. 
Super. 221. 

Tex.—^Atchison, T. & S. P. Ry. Co. 

V. Abercrombie, Civ.App., 283 S. 

W. 294. 

6. Tex.—^Atchison, T. & S. P. Ry. 
Co. V. Abercrombie, supra. 

6. Tex.—^Atchison, T. & S. P. Ry. 
Co. V. Abercrombie, supra. 

7. N.H.—Sallsbury Beach Asso¬ 
ciates V. Llttlefleld, 200 A. 777,-89 
N.H. 447. 

Solveucy 

State auditor who examlned rec- 
ords of securities company could 
not express opinion as to its solven- 
cy until facts on which his opinion 
was founded were before court to 
determlne whether facts justlfled 
opinion expressed.—Wilson v. Guar- 


anteed Securities Co., 23 P.2d 921, 82 
Utah 224. 

8. Ala.—Birmingham Amusement 

Co. V. Norris, 112 So. 633, 216 Ala. 
138, 53 A.L..R. 840. 

Sypothetioal statement of the 

data need not be made in giving an 
expert opinion, except by witnesses 
not having personal observation of 
the data for their opinion, and in 
such case opposing party may brlng 
out facts on cross-examination.— 
Lemley v. Doak Gas Engrlne Co., 180 
P. 671, 40 Cal.App. 146. 

9 . Md.—Cumberland & Allegany 

Gas Co. V. Caler, 146 A. 750, 167 
Md. 696. 

10. Tex.—^United Employers Cas- 
ualty Co. V. Marr, Clv.App., 144 S. 
W.2d 973, error dismlssed, Judg- 
ment correct. 

11. Tex.—EI Paso Electric Co. v. 
Gambrell, Civ.App., 292 SW. 577. 

12. Md.—S. J. Van Lill Co. v. Fred- 
erick City Packing Co., 141 A. 898, 
155 Md. 303. 

13. Tex.—^United Employers Cas- 
ualty Co. V. Marr, Civ.App., 14'4 S. 
W.2d 973, error dismissed, judg- 
ment correct- 

14. SnAoleut predicate shown 

Ala.—^Feore v. Trammel, 102 So. 629, 
212 Ala. 325. 

15. Answers held respoxisive 

Ark.—Wilson & Co. v. Smith, 278 S. 

W. 31, 169 Ark. 1054. 
lowa.—^Latham v. Des Moines Elec¬ 
tric Light Co., 296 N.W. 372. 

Kan.—Son v. Eagle-Picher Mining 
& Smelting Co., 68 P,2d 44, 144 
Ean. 146. 


Answers held irresponsive 

N.H —Bridges v. Qreat Palis Mfg. 

Co., 156 A. 697, 85 N.H. 220. 

Vt.—^Twombly v. Plette, 134 A. 700, 
99 Vt. 499. 

13. Mo.—^Floyd V. A. T. McDonald 
Mfg. Co., 46 S.W.2d 261. 226 Mo. 
App. 444, 

Pa.—Rice V. Hill, 172 A. 289, 316 
Pa. 166—Di Pazio v. J. G. Brill 
Co., 3 A.2d 216, 13'3 Pa.Super. 676 
—Carey v. Schwartz, 3 A.2d 203, 
133 Pa.Super. 604. 

Answer held expression of opinion 
Pa.—Rice V. Stevens Coal Co., 181 
A. 616, 120 Pa.Super. 15. 

17. Answer not objeotionable as 
contradictory.—^Ballance v. Dunning- 
ton, 224 N.W. 434, 246 Mich. 36. 

18. 111.—Metz V. Tellow Cab Co., 
248 111.App. 609—^Ehrhardt v. Con- 
necticut Pire Ins. Co., 219 111.App. 
48—Told V. Madison Bldg. Co., 216 

Ill.App. 29. 

Wash.—Crock v. Magnolia Milllng 
Co., 266 P. 727, 147 Wash. 689. 
Kecessity of objection 
A party may be precluded from 
objecting to an answer as specula¬ 
tive where he fails to insist that 
it be stricken and that the question 
be framed so as to call for an opin¬ 
ion based on reasonable certainty.— 
Metz V. Tellow Cab Co., 248 Ill.App. 
609. 

19. Answers held proper or not ob- 
Jectlonable as conjectura! or specu¬ 
lative.—^Terre Haute, I. & B. Trac- 
tlon Co, V. Stevenson, 123 N.E. 786, 
189 Ind. 100, rehearlng denied 126 
N.E. 3, 189 Ind. 100. 

Answers held improper or objec- 
tionable as conjectura! or specula/- 
tive. 
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statements by a skilled or expert witness that a cer¬ 
tam cause could or might have produced a stated 
effect,^® or, conversely, that a stated cause could 
not or might not have produced a certam effect,^! 
have been held not ohj ectionable as speculative or 
stating possibilities rather than probabilities, such 
statements are not of themselves sufficient to show 
a connection between an alleged cause and a cer- 
tain result.22 An expert testifying as to the perma¬ 
nent effect of an injury need not include in his an- 
swer all the facts on which he bases his opinion, 
where he has already testified as to such facts.23 

§ 557. -Answers to Hypothetical Ques- 

tions 

The answer to a hypothetical questlon must be based 


on the hypothesfs stated and must be responsive to the 
questlon. It shouid also Indicate the facts on which 
the opinion is based, and shouid not be argumcntative, 
conjectural, or indefinite. 

The answer to a hypothetical question must be 
based on the hypothesis stated,24 and must be re¬ 
sponsive to the question.26 It shouid also indicate 
on what facts the witness’ opinion is based,26 and 
shouid not be argumentative,27 conjectural,28 or in¬ 
definite,29 although a tendency to prove certain 
matters may be stated as the judgment of the wit¬ 
ness on a hypothetical case.20 The answer shouid 
not assume the point in dispute^i or facts not prop- 
erly in evidence;22 but an answer is not objection¬ 
able merely because it includes facts in evidence 


IlL—-Told V. Madison Bldg. Co., 216 
ni.App. 29. 

Pa.—Rlce V. Hili, 172 A. 289, 315 
Pa. 166. 

Wash.—Crock v. Magnoha Mllllng 
Co., 266 P. 727, 147 Wash. 589. 

ao. Md.—•'Wickman v. Bohle, 196 A. 
326. 173 Md. 694. 

Tex.—B1 Paso Electric Ry. Co. v. 
Jennings, Civ.App., 224 S.W. lll^S, 
dismissed for want of Junsdiction. 

21. Tex.—Galveston, H. & S. A. R. 
Co, V. Harris, Civ.App., 172 S.W. 
1129, 

22 C.J. P 721 note 61. 

22. Pa.—McCrosson v. Philadelphia 
Rapld Transit Co., 129 A. 568, 283 
Pa. 49*2—Fink v. Sheldon Axle & 
Sprlng Co., 113 A. 666, 270 Pa. 
476—Di Pazio v. J. G. BrlH Co., 

3 A2d 216, 133 Pa.Super. 576— 
Carey v. Schwartz, 3 A.2d 203, 133 
Pa.Super. 604. 

Fall of brldgo 

‘Tt is not sufficient for an expert 
to say simply that the fall of the 
brldge might have resulted from the 
assigned cause; he must go further 
and testify at least that . 
it is his professional opinion that 
the resuit most probably came from 
the cause assigned."—^Freedom Oil 
Works Co. V. Beaver County, 148 A. 
67, 69, 298 Pa. 174, 68 A.L.R. 600. 
“Baasonably certain probable cause” 
It is not proper to allow an expert 
to testify as to the ‘Teasonably cer¬ 
tain probable" cause of a condltion, 
as such testimony falis far short of 
reasonable certainty.—^Ehrhardt v. 
Connecticut Flre Ins. Co., 219 111. 
App. 48. 

23. lowa.—^Martin v. Chase, 189 M. 
W. 958, 194 lowa 407. 

24. U.S.-^hicago, B. & Q. R. Co. v. 
Schrimpf, Minn., 236 P. 200, 149 C. 

22°C^. p 721 note «5. I 


Answers held proper or not objec- 
tlonable 

Minn.—Pete v. Lampi, 203 N.W. 4'47, 
162 Minn. 497. 

Tex.—^Petroleum Casualty Co. v. 
Bristow, Civ.App., 3'6 S.W.2d 246, 
error dismissed. 

25. Idaho.—Evans v. Cavanagh, T3 
P.2d 83, 58 Idaho 324. 

111.—Bllefson v. Miller, 24 N.B.2d 
766, 303 IlLApp. 226. 

"Hia opinion shouid be exact up- 
on a hypothetical atatement of fact," 
—'Lehman v. Knott, 196 P. 476, 479, 
100 Or. 69. 

Answers held responsive 
lowa.—Latham v. Des Moines Elec¬ 
tric Light Co„ 296 N.W. 372. 

26. Conn.—^Di Biase v. Gamsey, 13’6 
A. 871, 106 Conn. 86. 

Answer held suAoient 
Ala.—Birmingham Electric Co. v. 
Glenn, 141 So. 637, 224 Ala. 620. 

27. Ark.—Taylor v. McClintock, 112 
S.W. 406, 87 Ark. 243. 

N.D.—Hintz v. Wagner, 140 N.W. 
729, 25 N.D. 110. 

Testimony not objectionable as ar- 
gumentative.—Commercial Standard 
Ins. Co. V. McGee, Tex.Clv.App., 40 
S.W.2d 1106. 

28. Fla.—Southern Utilities Co. v, 
Murdock, 128 So. 430, 99 Fla. 1086. 

IU,—Wallace v. Yudelson, 244 111. 
App. 320. 

Mo.—^Floyd V. A. T. McDonald Mfg. 
Co., 46 S.W.2d 251, 226 Mo.App. 
444. 

Tex—^Fidelity & Casualty Co. of 
New York v. Van Arsdale, Civ. 
App., 108 S,W.2d 560, error dis¬ 
missed. 

22 C.J. p 721 note 67. 

Hypothetical form as not curing ea> 
ror 

Putting of expert opinion which 
was mere conjecture, and not based 
on scientiflc knowledge, in hypothet¬ 
ical form did not render it admissi- 
ble.—Hartford Pire Ins. Co. v. Mel¬ 
lon, 220 N.W. 331, 206 lowa 182. 
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'Possible consequences of impotency 
A physician testifying to the pos- 
sible consequexices of sexual im- 
potence cannot state that it might 
go on for years and possibly ter¬ 
minate in something serious.—Buch- 
er V. Wisconsin Cent. R. Co., 120 N. 
W. 618, 139 Wis. 697. 

Answer dependent on atmospheilc 
conditions 

The answer of an expert witness 
as to the distance to which sparks 
could be thrown from a certain type 
of locomotive Is not incompetent be¬ 
cause it must depend to a degree on 
atmospheric conditions and the in- 
flammability of the combustible mat- 
ter referred to, which considerations 
must have occurred to the jury in 
weighing the evidence.—Saunders v. 
Atchison, T. & S. F. R. Co., 119 P. 
552, 86 Kan. 56. 

Answers not objectionable as con¬ 
jectural or speculative. 

111.—Wolczek V. Public Service Co. 
of Northern Illinois, 174 N.E. 577, 
342 111. 482. 

Mo.—^Kirk v. Kansas City Terminal 
Ry. Co., App., 27 S.W.2d 739. 

22 C.J. p 721 note 67 [a]. 

26. Mo.—Strother v. Dunham, App., 
19-3 S.W. 882. 

Opinion suflLoiently ezpressed 

Testimony of an expert that a 
person was not a normal individual 
and was incompetent, and that wit¬ 
ness personally would not take his 
conclusion or judgment as being 
sound, sufficiently expressed the wit¬ 
ness’ opinion that such person was 
of unsound mind.—^Philpott v. Jones, 
146 N.W. 869, 164 lowa 730. 

3(k Mich.—^Peoples v. Detroit Post 
& Tribune Co., 20 N.W. 528, 64 
Mich. 457. 

31.1 Neb.—^Ames v. Ames, 106 N.W. 
684, 76 Neb. 473. 

32. U.S.—^Dairymen’s Milk Co. of 
Pittsburgh v. McCormlck Co., C. 
C.A.Pa., 114 F.2d 736—Ocean Acci¬ 
dent & Guarantee Corporation v. 
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which might have been made part of the question.®^ 
An answer which involves a conclusion rather than 
an opinion is improper,^^ but if the answer really 
expresses an opinion it is not necessarily objection- 
al because stated in the form of a conclusion 
but an answer based partly on facts gleaned apart 
from the trial and not included in the question 
should be stricken.^® Where the answer is respon- 
sive to the question asked, the court may stop the 
witness from continuing and stating reasons not 
asked for to reinforce the answer,® ^ but it is not 
improper to allow an expert witness, in giving an 
opinion in answer to a h 3 rpothetical question, to 
make an explanation of the reasons on which he 
bases his conclusion, unless he introduces matters 
not within the purview of the question.®® 

Experts are not confined to a statement of a gen- 
eral rule, but may state recognized exceptions there- 
to.®® They must accept as true every asserted fact 
stated in the question.'^® However, the jury cannot 
consider the answers of experts unless it is found 


by the jury that the evidence establishes the truth 
of all the asserted facts.^i Where the question is 
“upon the evidence,” the witness may recapitulate 
the evidence in his answer.^® Where a hypotheti- 
cal question is based on improper or incompetent 
evidence the answer thereto is also incompetent.^® 

Categorical answers. It is erroneous to require 
a categorical answer to a hypothetical question 
where the question cannot be accurately answered 
in such a manner.^^ 

§ 558. - Matters Proper for Consideratiori 

in Answering 

The matters proper for consideratiori in answering 
vary according to the facts and circumstances of the In- 
dividual case. Photographs and personal knowledge may 
be considered In some circumstances. 

The matters proper for consideration by a skilled 
observer or expert witness in forming his answer 
vary according to the facts and circumstances of 
the individual case.^S In answering a hypothetical 


Southwestem Bell Telephone Co., 
C.C.A.MO., 100 F.2d 441, 122 A.L.R. 
133, certiorari denled 69 S.Ct. 776, 
306 U.S. 668, 83 L.Ed. 1066—Coca- 
Cola Bottling Co. of Henderson v. 
Munn, CC.A.N.C.. 99 F.2d 190—TT. 
S. V. American Tobacco Co., D.C. 
Ky., 39 F.Supp. 967. 

Ky.—^Axton v. Vance, 269 S.W. 634, 
207 Ky. 580. 

Mo.—Hlld V. St. Louis Car Co., App., 
269 S.W. 838. 

Neb.—Jacobson v. Skinner Packing 
Co., 226 N.W. 821, 118 Neb. 711. 
N.H.—Nadeau v. Stevens, 111 A. 749, 
79 N.H. 602. 

Answers not objectlonable 
Mo.—^Vitale v. Blando, App., 62 S. 
W.2d 24, certiorari Quashed State 
ex rei. Biando v. Haid, Sup., 60 S. 
W.2d 38—^Feitz v. KaJhler, Mo.App., 
285 S.W. 788. 

22 C.J. p 721 note 71 [a]. 

38. N.H.—McCarthy v. Souther, 137 
A. 446, 83 N.H. 29. 

22 C.J. p 721 note 72. 

34. Ky.—^Madison Coal Corporation 
V. Altmire, 284 S.W. 1068, 215 Ky. 
283—^Axton v. Vance, 269 S.W. 634, 
207 Ky. 680. 

Mo.—Thomas v. Metropolitan St. K 
Co., 100 S.W. 1121, 126 Mo.App. 
131. 

35. Ala.—^Briggs v. Birmingrham R., 
Light & Power Co., 69 So. 926. 194 
Ala. 273. 

36. Pa.—Theopholis v. Glen Falis 
Indemnity Co., 13 Pa.Dist. & Co. 
639, 641, citing Corpns Juils. 

22 C.J. p 721 note 76. 

37. Pa.—^Kunkel v. Allentown Port- 
land Cernent Co., 94 A. 460, 249 Pa. 
104. 


38. Tex.—Gulf, W. T. & P. R. Co. 
V. Abbott, Civ.App., 146 S.W. 1078. 

39. N.Y.—Thompson v. Peterson, 
137 N.Y.S. 635, 162 App.Div. 667. 

40. Idaho.—^Bvans v. Cavanagh, 73 
P.2d 83, 68 Idaho 324. 

Mich.—^Ballance v. Dunnington, 217 
N.W. 329, 241 Mich. 383, 67 A.LR. 
262. 

41. Mich.—^Ballance v. Dunnington, 
supra. 

42. La.—'State v. Baptiste, 26 La. 
Ann. 134. 

43. U.S.—^The Domira, D.C.N.Y., 49 
F.2d 324, afflrmed, C.C.A, 66 P.2d 
585. 

Mich,—^In re Doty*s Bstate, 180 N.W. 
608, 212 Mich. 346. 

Beposltlon stating opinion as to 
value of legal Services rendered by 
plaintiff was properly excluded as 
drawn from incomplete statement of 
plaintife’s Services in latter’s deposi- 
tion more than two months before 
trial. — ^Axton v. Vance, 269 S.W. 634, 
207 Ky. 680. 
uro evidence 

Testimony of medical expert in 
response to hypothetical question, 
based on no facts tending to show 
testatores mental Incompetency, that 
testator was mentally incompetent 
was not evidence.—^In re Sachs’ Bs¬ 
tate, 236 N.W. 805, 254 Mich. 358. 

44. CaL—McGuire v. Baird, 70 P.2d 
916, 9 Cal.2d 353, prior opinion 
62 P.2d 184. 

45. U.S.—Southern Bell Telephone 
& Telegraph Co. v. Railroad Com- 
misslon of South Carolina, D.C. 
S.C., 6 F.2d 77. 

Cal.—^People v. Lang Transp. Cor¬ 
poration, App., 110 P.2d 464. 
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N.H.—^Dowling v. L. H. Shattuck, 
Inc., 17 A.2d 629. 

Ut ah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

Capabillties of workers 
An expert, in giving an opinion as 
to the proper method of setting a 
telephone pole, in an action for in- 
jury to an employee caused by the 
swinging of a pole, may take into 
account the judgment he has formed 
of the capabilities of the men en- 
gaged in the work from seeing them 
as witnesses.—^Barrett v. New Eng- 
land Tei. & Tei. Co., 87 N.E. 666, 201 
Mass. 117. 

Past perfoxmaiices 

In an action against a carrier for 
injuries to a race horse during 
transportation, a witness testifying 
to the value of the horse is properly 
permitted to base his estimate on 
the races the horse has won.—Gal- 
veston, H. & S. A. R. Co. v. Crippen, 
Tex.Civ.App., 147 S.W. 361. 
Subseqnent ooonxreiLces 
A witness giving opinion evidence 
as to the probable loss of cattle in 
a certain shlpment, if handled in the 
usual manner, may testify to the 
condition of other cattle shipped a 
few days later, other evidence tend¬ 
ing to Show that they were just 
such cattle as those in controversy, 
having been taken from the same 
herd and range at about the same 
time.—True Bros. v. St. Louis, B. & 
M. R. Co., Tex.Civ.App., 143 S.W. 
298. 

Idatiiexs Infltieiiciii^ bnyer 

In proceedings to condemn a right 
of way over oil ■flelds, an expert may 
testify as to matters which would 
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question, such a witness may, of course, draw on 
his own general knowledge ajid experience>® His 
answer should, however, be given on the basis of 
the particular facts stated in the question and with- 
out recourse to other facts within his personal 
knowledge,^7 unless such other facts have already 
been testified to by him.^8 

Photographs may be used by an expert witness 
as the basis of his conclusions in a proper case.^® 

§ 559. - Stating Reasons for Opinion 

An expert or skilled observer may state the rea¬ 
sons for his opinion, but may not state matters not 
properly admissible in evidence. 

An expert or skilled observer should be allowed 
to state his reasons for the opinion expressed by 
him or how his conclusion was reached,50 but can- 


not under guise of giving such reason state matters 
which are not properly admissible in evidence. 

lUustrations, The extent to which an expert wit¬ 
ness will be permitted to illustrate his testimony 
rests largely within the discretion of the court.52 

§ 560. Cross-Examination and Redirect Ex- 
amination 

a. Cross-examination 

b. Redirect examination 

a. Cross-Examination. 

(1) In general 

(2) Value 

(1) In General 

Generai ruies govern the cross-examination of skilled 
and expert witnesses. 


influence him from the standpoint of 
a contemplating buyer in determin- 
ing the market value of the land In 
an oil beanng terrltory, the number 
of Wells which could be economical- 
ly placed on the amoun,t of land tak- 
en, and ordlnary losses therefrom, 
and the general relallon of outlay to 
income, and such testimony is not 
objectionable as conjectural and 
speculative.—Southern Pac. R. Co. 
V. S€Ln Pranoisco Sav. XJnion, 79 P. 
961, 146 Cal. 290, 106 Am.S.R. 36, 70 
L.R.A. 221, 2 Ann.Cas. 962. 
StatemeatB as not affecting admissi- 
bility 

Statements of expert witness con- 
cerning various elements entering 
into his opinion with respect to the 
number of miles the tlres on auto- 
mobile had been run did not render 
opinion so without reasonable basis 
that the trlal court might not admit 
it in Its discretion.—Nichols v. 
Nichols, 13 A.2d 691, 126 Conn. 614. 

46. N.T.—Taft v. Brooklyn Heights 

R. Co., 36 N.Y.S. 1042, 14 Misc. 

390. 

3Sxperlence in. handllng bnULdings, 
eto. 

A witness, Qualified as an expert, 
in answering a hypothetical ques¬ 
tion as to the value of a bulldlng, 
may use and Include his experience 
in handling buildings and drawing 
pians and speciflcations and giving 
estimates, for it is the experience 
thus gained which enables him to 
beoome an expert, and to exclude its 
applicatlon to a given state of facts 
would be to eliminate the value of 
expert testimony entirely.—^Leonard 
V. Standard Aero Corporation of 
New York, 112 A, 262, 95 N.J.Law 
236. 

47. Fla.—^Atlantic Coast Line R. 

Co. V. Shouse, 91 So. 90, 83 Fla. 

166. 

Kan.—^Murphy v. Bdgar Zinc Co., 


278 P. 764, 128 Kan. 624, 65 A.L..R. 
1213. 

Ohio.—Cincinnati Traction Co. v. 

McKim, 13 Ohio App. 108. 

Tex.—^Pidelity & Casualty Co. of 
New York v. Van Arsdale, Civ. 
App., 108 S.W.2d 660. error dis- 
missed. 

*‘It is elemental that, in answering 
a hypothetical question, a witness 
can take into consideration no facts 
within his own knowledge and not 
In evidence—certainly not when the 
facts within hjls own knowledge 
which he takes into consideration 
are facts about which he is wholly 
Incompetent to testify, and 'which 
were not made a part of the hypo¬ 
thetical question.”—^Mounsey v. 
Bower, 136 N.B. 41, 43, 78 Ind.App. 
647. 

Answer not objeotionable 
Mo.—Gillick V. Fruin-Colnon Const. 
Co., 66 S.W.2d 927, 334 Mo. 136. 

48. Minn.—Masteller v. Great 
Northern R. Co., 114 N.W. 767, 103 
Minn. 244. 

N.Y.—Christastie v. Elmira Water, 
Light & R. Co., 195 N.Y.S. 166, 202 
App.Div. 270—^Kidney v. Gray, 164 
APP.D1V. 193, 138 N.Y.S. 834. 

Or.—Cobb V. Spokane, P. & S. Ry. 

Co., 44 P.2d 731, 150 Or. 226. 

W.Va.—Perkins v. Monongahela Val- 
ley Traction Co., 96 S.E. 797, 81 
W.Va. 781. 

49. N.H.—Dowling v. L. H. Shat- 
tuck, Inc., 17 A.2d 629. 

50« Colo.—Gavin v. KnifCen, 261 P. 
6, 9, 82 Colo. 448, clting Corpus 
Juris. 

Me.—Johnson v. Bangor Ry. & Elec¬ 
tric Co., 131 A. 1, 126 Me. 88. 
Mass.—Coulombe v. Horne Coal Co., 
176 N.H. 631, 276 .Mass. 226—Keith 
V. Lothrop, 10 Cush. 463. 

Minn.—Mllliren v. Federal Life Ins. 
Co., 242 N.W. 290, 292, 186 Minn. 
614, clting Corpus JTuds. 
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Mo.—Scanlon v. Kansas City, 81 S. 
W.2d 939, 336 Mo. 1058—Pyle v. 
Kansas City Light & Power Co., 
App., 246 S.W. 979. 

Neb.—McGuire v. Rix, 225 N.W. 120, 
118 Neb. 434. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Downs, Civ.App., 70 S.W.2d 318, 
error refused, 

22 C.J. p 722 note 88. 

Right of expert testifying as to val¬ 
ue to give reasons for his judg- 
ment see supra § 545. 

Clting* or readlng law on which tes- 
timony biuBed 

Testimony of inspector of state 
board of tenement house supervision 
that because of public garage and 
apartments for four families prop- 
erty constituted a violation of stat¬ 
ute was not incompetent because in¬ 
spector falled to cite or read perti¬ 
nent provision of the statute, where 
inspector stated that statute pro- 
hiblted public garage from being 
maintained in a tenement house, and 
stated what the law was, and in de- 
tail polnted out circumstances which 
prevented use of property for tene¬ 
ment house purposes.—^Kaplen v. 
Labor Nat. Bank of Jersoy City, 14 
A.2d 263, 126 N.J.Law 63. 

Reasons for nnsatlsfactoxy opinion 
In a proper case an expert may 
explain the reasons for his failure 
to have a satisfactory opinion as to 
a particular matter.—Buckner v. 
Black Mountain Ry. Co., 143 S.E. 
216, 196 N.C. 664. 

51. U.S.—Mutual Life Ins. Co. of 
New York v. Savage, C.C.A.Miss., 
31 F.2d 35. 

22 C.J. p 722 note 89. 

52. Ga.—^Augusta & Sl R. Co. v. 
Dorsey, 68 Ga. 228. 

2*2 GJ, p 721 note 76 [a] (3), (4). 
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The rules governing the cross-examination of 
witnesses generally, which are considered in the C. 
J.S. title Witnesses §§ 368-416, 429, also 70 CJ. p 
611 note 33-697 note 33, p 716 note 6-p 717 note 
20, apply also, with such modifications as the char¬ 
acter of the testimony makes necessary, to the 


cross-examination of skilled witnesses and ex- 
perts.53 The manner,^^ as well as the scope and 
extent,55 of such cross-examination are, of course, 
matters resting largely within the discretion of the 
trial court, the exercise of which will not be re- 
viewed unless abuse thereof appears.^® While the 


53. Ind.—^Ailes v. Ailes, 11 N.E.2d 
73, 104 Ind.App. 302. 

Md.—Isaac Benesch & Sons v. Ferk- 
ler, 139 A. 657, 153 Md. 680. 

Or.—Smith v. Dunn, 107 P.2d 986. 

22 C.J. p 722 note 91. 

Piirpose of cross-examination of 
expert witness is to test his accu- 
racy and reliahility.—Seibert v. Rlt- 
chie, 21 P.2d 272, 173 Wash. 27. 

EUoitlx^r facts for own case 

Thus, in courts where a cross- 
examinlng counsel cannot elicit 
facts for his own case, the same 
limitation applies to the cross-ex¬ 
amination of a skilled or expert wit¬ 
ness.—^Hofacre v. City of Monticello, 
103 N.W. 488. 128 lowa 239—22 CJ. 
p 723 note 92. 

Fxoper oross-ezamliLatloiL 
XJ.S.—^American Pacific Whallng Co. 
V. Kristensen, C.C.A.Wash., 93 P. 
2d 17—Travelers’ Ins. Co. of Hart¬ 
ford, Conn., V. Person, C.C.A.Neb., 
68 F.2d 210. 

Ala.—Louisville & N. R. Co. v. Mar¬ 
tin, 198 So. 141, 240 Ala. 124—^Lon- 
don & Scottish Assur. Corporation 
of London, Engrland, v. Smith, 158 
So. 892, 229 Ala. 566—^Parke v. 
Dennard, 118 So. 396, 218 Ala. 209 
—^Alabama Great Southern R. Co. 
V. Cornelt, 106 So. 242, 214 Ala. 
23—Southern Ry. Co. v. Dlckson, 
100 So. 666, 211 Ala. 481—^Atlanta 
& St. A. B. Ry. Co. v. Knight, 100 
So. 233, 211 Ala. 213—Alabama 
Power Co. v. Bruce, 96 So. 346, 209 
Ala. 423. 

Cal.—^Anderson v. Southern Pac. Co., 
18 P.2d 703, 129 CaLApp. 206— 
State Compensation Insurance 
Pund V. Lamb, 273 P. 1080, 96 Cal. 
App. 236—^Kroffh Mfg. Co. v. 
Churchill, 191 P. 74, 47- Cal.App. 
786—^Dameron v. Ansbro, 178 P. 
874, 39 Cal.App. 289. 

Conn.—Dwyer v. Connecticut Co., 
131 A. 838, 103 Conn. 678—Antei 
V. Poli, 123 A. 272. 100 Conn. 64. 
Ind.—Grifflth v. Thrall, App., 29 N. 
B.2d 346—Terre Haute, I. & E. 
Traction Co. v. Hickey, 124 N.E. 
412, 72 Ind App. 423. 

Minn.—^Ivanesovich v. North Ameri¬ 
can Life & Casualty Co., 176 N.W. 
602, 146 Minn. 175. 

Mo.—^Wack V. P. E. Schoenberg Mfg. 
Co., 63 S.W.2d 28, 331 Mo. 197— 
Tinsley v. Washington Nat. Ins, 
Co., App., 97 S.W.2d 874—^Robison 
V. Chicago Great Western R. Co., 
App., 66 S.W.2d 180—^Rogers v. St 
Avit, App,, 60 S.W.2d 698—Gallag- 
her V. S. Z. Schutte Lumber Co., 
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App., 273 S.W. 213—Moran v. Kan- 
sas City Rys. Co., App., 232 S.W 
1111—Roy V. Kansas City, 224 S. 
W. 132, 204 Mo.App. 332. 

N.H —Bridges v. Great Palis Mfg. 

Co., 166 A. 697, 86 N.H. 220. 

N.J.—^Keber v. American Stores Co.. 

184 A. 796, 116 N.J.Law 437. 

Or.—Stotts V. Wagrner, 295 P. 497, 
135 Or. 243. 

Tex.—Travelers' Ins. Co. v. Lancast- 
er, Civ.App., 71 S.W.2d 318, error 
dismissed—^Maryland Casualty Co. 
V. Sledge, Civ.App., 46 S.W.2d 442. 
22 C.J. p 722 note 91 [a]. 

Empxoper cross-examination. 

Conn.—Geraty v. Kaufman, 162 A. 
33, 115 Conn. 563. 

D.C.—Labofish v. Berman, 65 F.2d 
1022, 60 App.D.C. 397. 

111.—^Department of Public Works 
and Buildings v. Legg, 29 N.B.2d 
615, 374 IlL 306. 

Md.—Realty Improvement Co. v. 
Consolidated Gas Electric Light & 
Power Co. of Baltimore, 144 A. 
710, 166 Md. 681—Great Eastern 
Casualty Co. v. Schwartz, 122 A. 
647, 143 Md. 452r- 

Mo.—^Bowles V. Wabash Ry. Co„ 
App., 271 S.W. 861—Summers v. 
Tarpley, App., 208 S.W. 266. 

Wash.—Rae v. Nelson, 277 P. 76, 
162 Wash. 10. 

Wis.—Schumacher v. Cari G. Neu- 
mann Dredgmg Improvement 
Co., 239 N.W. 469, 206 Wis. 220. 

22 C.J. p 722 note 91 [b]. 

54. ILeading atiestions 

The question of propounding lead- 
ing questions to expert witnesses is 
enlirely within trial courfs discre¬ 
tion.—Wilkinson V. Phcemx Ry. Co. 
of Arizona, 236 P, 704, 28 Arlz. 216. 

Qnestloning by oonrt 

If it appears to the court that 
further questions to a witness may 
aid the jury, the court may ask such 
questions.—Tom Reed Gold Mines 
Co. V. Brady, 99 P.2d 97, 65 Anz. 
133, 127 A.L.R. 906. 

Ezplalnlng answer 

An expert witness may be permit- 
ted to explain an answer given on 
cross-examination where such an¬ 
swer might otherwise give rise to 
unfavorable inferences.—^Packard v. 
Moore, 71 P.2d 922, 9 Cal.2d 671. 

55. U.S.—Cropper v. Titanium Pig- 
ment Co., C.C.A.MO., 47 P.2d 1038, 
78 A.L.R. 737. 

Ariz.— Middleton v. Green, 276 P. 
322, 35 Ariz. 206. 

Ark.—^Arkebauer v. Palcon Zinc Co., 
12 S.W.2d 916, 178 Ark. 943. 
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Cal,—MaoCoy v. Gagre, 177 P. 296, 38 
Cal.App. 672. 

lowa.—^Dean v. State, 233 N.W. 36, 
211 lowa 143—Olson v. Shuler, 221 
N.W. 941, 208 lowa 70. 

Md.—Donnelly v. Donnelly, 143 A. 
648, 156 Md. 81. 

Mass.—Costello v. Hayes, 144 N.B. 

368, 249 Mass. 349. 

Minn.—Schaedler v. New Tork Life 
Ins. Co.. 276 N.W. 235, 201 Minn. 
327—State v. Horman, 247 N.W. 

4, 188 Minn. 252—In re County 
Ditch No. 33, Marshall County, 184 
N.W. 374, 150 Minn. 69. 

Mo.—Wild V. Pitcairn, 149 S.W.2d 
800—Rath V. Knight, 65 S.W.2d 
682. 

Or—McCauIey v. Pacific Atlantic S. 

5. Co., 116-P.2d 307. 

Pa.—Bridgman Realty Corporation 
V. City of Philadelphia, 177 A. 46. 
317 Pa. 449—^Haughney v. Gan- 
non, 118 A. 427, 274 Pa. 443. 

Tex.—Grocers Supply Co. v. Stuck- 
ey, Civ.App., 152 S.W.2d 911. 

22 C.J. p 723 note 95. 

56. Cal.—Handley v. Lombardl, 9 
P.2d 867, 122 CaLApp. 22. 

Kan.—^Werth v. Minnesota Mut. Life 
Ins. Co., 47 P.2d 76, 142 Kan. 265. 
Ky.—Sweazy v. King, 58 S.W.2d 669, 
248 Ky. 432. 

Md.—Panitz v. Webb, 130 A. 913, 149 
Md. 76. 

Mass.—Gerber v. New York Cent. R. 

R. , 192 N.B. 837, 288 Mass. 318. 
Mich—^In re Watson’s Estate, 226 

N.W. 660, 247 Mich. 667. 

Miss.—Columbian Mut. Life Ins. Co. 
V. Gunn, 163 So. 464, 173 Miss. 
897. 

Mo.—^Rath V. Kmght, 65 S.W.2d 682 
—^Hart V. Kansas City Public 
Service Co., App., 142 S.W.2d 348— 
Kane v. Metropolitan Life Ins. Co., 
73 S.W.2d 826, 228 Mo App. 649, 
quashal of opinion denied State 
ex rei. Metropolitan Life Ins. Co. 
V. Allen, 86 S.W.2d 469, 337 Mo. 
626—Seewald v. Gentry, 286 S.W. 
445, 220 Mo.App. 367. 

Mont.—Tanner v. Smith, 33 P.2d 647, 
97 Mont. 229. 

Neb.—Sweeney v. Midwest Life Ins. 

Co.. 262 N.W. 47, 129 Neb. 621. 
N.J.—^Donovan v. Limouze, 168 A. 

423, 108 N.J.Law 494. 

Or.—McCauley v. Pacific Atlantic S. 

S. Co., 115 P.2d 307. 

Pa.—^Becker v. Saylor, 177 A. 804, 
317 Pa. 673—Thompson v. Ameri¬ 
can Steel & Wire Co., 176 A. 641, 
317 Pa. 7—Wyatt v. Russell, 162 
A. 266, 308 Pa. 366. 

Vt—Perkins v. Vermont Hydro- 
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trial court may properly limit any inquiry into ir- 
relevant, collateral, or immaterial matters,^"^ it can- 
not deny or unduly restrict the cross-examination;®^ 
and, generally speaking, a wide range of inquiry 
should be allowed.®^ 

As a general nile, subject, however, to a proper 


exercise of the trial court’s discretion, a cross-ex- 
amining counsel may bring out any fact which is 
within the general scope of cross-examination and 
which is relevant on any issue,60 including that of 
damages.®^ The cross-examination may be direct- 
ed to the qualifications of the witness,®^ such as his 


Electric Corporation, 177 A. 631, 
106 Vt. 367. 

Wash.—Poropat v. Olympie Penin¬ 
sula Motor Coach Co., 299 P. 979, 
163 Wash. 78. 

22 C.J. p 723 note 96. 

67» Ala.—Blakeney v. Alahama 
Power Co., 133 So. 16. 222 Ala. 
394—^Allen v. Southern Coal & 
Coke Co., 87 So. 562, 206 Ala. 363. 
Cal.—Keller v. Cleaver, 67 P.2d 131, 
20 Cal.App.2d 364—McCollum v. 
Barr, 176 P. 463, 88 CaLApp. 411. 
Kan.—Slmpson v. Schiff, 197 P. 857, 
109 Kan. 9. 

Mo.—^Pandjirls v. Oliver Cadillac 
Co., 98 S.W.2d 969, 339 Mo. 711— 
Pogue V. Metropolitan Life Ins. 
Co., App., 107 S.W.2d 144—Gran- 
herg- V. Klng- Candy Co., App., 81 
S.W.2d 981. 

Nev.— Y6.n Fleet v. CITeil, 192 P. 
384, 44 Nev. 216. 

Okl.—^Btchen v. Texas Co., 199 P. 
212, 82 Okl. 62. 

Pa.—Mackln v. Patterson, 112 A. 
738, 270 Pa. 107. 

Wash.—Poropat v. Olympie Penin¬ 
sula Motor Coach Co., 299 P. 979, 
163 Wash. 78. 

Oross-exaanluatloxL not ohjectlon- 
ahle as immaterial and irrelevant.— 
London & Scotlish Assur. Corpora¬ 
tion of London, England, v. Smith, 
168 So. 892, 229 Ala. 666—Prudential 
Ins. Co. V. Calvin, 148 So. 837, 227 
Ala. 146. 

58. Arlz.—^Middleton v. Green, 276 
P. 322, 36 Ariz. 206. 

Ga.—Rlchards v. Harpe, 166 S.B. 86, 
42 Ga.App. 123. 

lowa.—^Dean v. State, 233 N.W. 36, 
211 lowa 143. 

Mo.—^Wells V. City of Jefferson, 132 
S.W.2d 1006, 346 Mo. 239—Gallag- 
her V. S. Z. Schutte Lumber Co., 
App., 273 S.W. 213. 

N.J.—Baus V. Trenton & Mercer 
County Traction Co., 126 A. 473, 
100 N.J.Law 364. 

N.Y.—Springer v. Van Dorn, 288 N.Y. 
S. 312, 247 App.Dlv. 436, amend- 
ment of decision denied 290 N.T.S. 
647, 248 App.Dlv. 797. 

Pa.—^Patanyi v. Davls, 9 A.2d 430, 
336 Pa. 476. 

Tex.—^Hartford Accident & Indem¬ 
ni ty Co. v. Harrls, Clv.App., 138 
S.W.2d 277. 

W.Va.—Cook v. Coleman, 111 S B. 
760, 90 W.Va. 748. 

Wis.—^Delap v. Llebenson, 208 N.W. 
937, 190 Wis. 73. 


Physiolan. appointed by oonrt 

The fact that physician was ap- 
pointed by court on application of 
defendant to examine plaintilf did 
not preclude plaintiif from right to 
cross-examine physician.—Golden v. 
Onerem, Mo.App., 123 S.W.2d 617. 

sa. U.S.—Cropper v. Titanium Pig- 
ment Co., C.C.A.Mo., 47 P.2d 1038, 
78 A.L.R. 737. 

Ala.—Loulsville & N. R. Co. v. Mar¬ 
tin, 198 So. 141, 240 Ala. 124. 

Cal.—People v. Pacific Gas & Elec¬ 
tric Co., 81 P.2d 684, 27 Cal.App. 
2d 726—Porrest v. Pmk, 234 P. 
860, 71 Cal.App. 34. 

111.—Mowat V. Sandel, 262 111.App. 
395. 

lowa,—Dean v. State, 233 N.W. 36, 
211 lowa 143—Olson v. Shuler, 221 
N.W. 941, 201 lowa 70. 

Mo.—Schide v. Gottschick, 43 S.W. 
2d 777, 329 Mo. 64—Granberg v. 
King Candy Co., App., 81 S.W.2d 
I 981—Duncan v. City Ice Co., App., 

26 S.W.2d 636. 

Pa.—^Haughney v. Gannon, 118 A. 
427, 274 Pa. 443—Stemons v, Turn- 
er, 117 A. 922, 924, 274 Pa. 228, 26 
A.L.R. 727, citing Corpus Jnris. 
Tex,—Grocers Supply Co. v. Stuck- 
ey, Civ.App., 152 S.W.2d 911. 

22 C.J. p 723 note 94. 
l^lberallty favoxed 

Cross-examination of expert 
should be liberalized rather than re- 
stneted. 

Ariz.—Middleton v. Green, 276 P. 
322, 35 Ariz. 206. 

Wash.—^Levine v. Barry, 195 P. 1003, 
114 Wash. 623. 

Beasonable latitade is allowed on 
cross-examination of expert witness. 
—Brown v. Moss, 182 A. 777, 120 Pa. 
Super. 336. 

60. U.S.—Ulm V. Moore-McCormack 
Lines, C.C.A.N.Y., 116 P.2d 492, 
rehearing denied 117 P.2d 222, and 
certiorari denied 61 S.Ct. 941. 
Ark.—Seaman Store Co. v. Bonner, 
113 S.W.2d 1106, 195 Ark. 663— 
H. L. Bruce Co. v. Corbett, 69 S. 
W.2d 270, 188 Ark. 962. 

Cal.—^Inyo Chemical Co. v. City of 
Los Angeles, 66 P.2d 860, 5 Cal. 
2d 626—^Dameron v. Ansbro, 178 
P. 874, 39 CaLApp. 289. 

Conn.—^Petrelli v. City of New Hav- 
en, 163 A. 769, 116 Conn. 144. 

D.C.—Labofish v. Berman, 66 P.2d 
1022, 60 App.D.C. 397. 

Md.—^Hazelwood v. Bittinger, 150 A 
713, 159 Md. 262. 

Mich.—^Bathrick v. Detroit Post & 
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Tribune Co., 16 N.W. 172, 50 Mich. 
629, 45 Am.R. 63. 

N.H.—Laird v, Boston & M. R. R., 
117 A. 691, 80 N.H. 377. 

Okl.—Enghlin v. Pittsburg County 
Ry. Co., 36 P.2d 32, 169 Okl. 106, 
94 A.L.R. 1180. 

Pa.—McSorley v. School Dist. of 
Avalon Borough, 139 A. 848, 291 
Pa. 252—Graybill v. Pullman Mo- 
torcar Co., 71 Pa.Super. 129. 

S.C.—^Williams v. Standard Oil Co., 
121 S.B. 363, 127 S.C. 430. 

Utah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 57 P.2d 1099, 
89 Utah 456. 

22 C.J. p 725 note 21. 

General crediblllty or veraclty of 
the witness may be attacked, pro- 
vided the inquiry is relevant.—Gro¬ 
cers Supply Co. V. Stuckey, Tex.Civ. 
App., 162 S.W.2d 911—22 C.J. p 726 
notes 26, 26. 

ei. N.Y.—Barry v. Second Ave. R. 

Co., 20 N.Y.S. 871, 1 Misc. 602. 
ea. U.S.—^Deakter v. Mutual Life 
Ins. Co., D.C.Pa., 12 P.Supp. 182. 
Ala.—Blakeney v. Alahama Power 
Co., 133 So. 16, 222 Ala. 394. 

N.H.—^Hughes v. Cavanaugh, 109 A. 
48, 79 N.H. 362. 

Tex.—Grocers Supply Co. v. Stuck¬ 
ey, Civ.App., 152 S.W.2d 911. 

22 C.J. p 723 note 97, p 724 note 7. 

Pnrpose of such a line of interro- 
gation is to show the reasonable- 
ness or unreasonableness of the 
opinion expressed, and to test its 
yalue. 

111.—Chicago V. Rosenbaum, 126 111. 
App. 93. 

Ind.—American Steel Poundries v. 
Sech, 122 N.B. 347, 69 Ind.App. 
638. 

N.J.—Richards v. Watson Plagg 
Bngmeering Co., 160 A. 600, 109 
N.J.Law 128, afflrming 166 A 113, 

9 N.J.Misc. 955. 

22 C.J. p 724 notes 6, 7. 

Procednre 

Party desiring to cross-examine 
expert witness as to his qualiflcatlon 
should make formal request for per- 
mission so to do and take exceptions 
if refused.—^Lavan v. Menaker, 124 
A 743, 280 Pa. 591. 

Testlmony as not affeotiiig correot- 
ness of conrt*8 mling 
The correetness of court*s ruling 
that witness has been shown quali- 
fied to express an opinion as an ex¬ 
pert is not aflfected by testlmony of 
witness on cross-examination.—^Ly- 
ons V. Farm Property Mut Ins. 
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skill, knowledge, and experience,^^ his interest in 
the litigation, if any,64: or matters tending to show 
a possible bias;®^ and he may be asked as to the 
basis of his opinion,®® including statements on which 
he has reHed,®*^ or whether authorities on the sub- 
ject do not lay down doctrines opposed to his opin- 
ion.®® Where the expert has testified in answer to 
a hypothetical question the facts stated in the hy- 


pothetical question which are deemed unimportant 
may be sifted out;®® and if the cross-examining 
counsel is of the opinion that material facts were 
not included in the question he may incorporate 
those facts in questions asked on cross-examina- 
tion,"^® and may also frame questions involving a 
consideration of facts which he contends are estab- 
lished by the evidence^^ 


Ass'n of lowa, 176 N.W. 291, 188 
lowa 506. 

63. U.S.—Llmbeck v. Interstate 

Power Co., C.C.A.Iowa, 69 P.2d 249 
—Jacoby v. Kelley, C.C.A.N.J., 296 
P. 690. 

Ala.—Soverelgn Camp, W. O. W., v. 
Stewart, 172 So. 278, 233 Ala. 421 
—J. H. Burton & Sons Co. v. May, 
103 So. 46, 212 Ala. 435. 

Cal.—^Reynolds v. Struble, 18 P.2d 
690, 128 Cal.App. 716. 

111.—Connecticut Mut. L. Ins. Co. v. 
Eliis, 89 111. 616. 

Ind.—Grlfflth v. Thrall, App., 29 N. 
E.2d 346—Stoll v. Rich, 166 N.B. 
67, 88 Ind.App. 639. 
lowa.—^Dean v. State, 233 N.W. 36, 
211 lowa 143. 

Mich.—Dembicki v. Melin. 226 N.W. 

608, 247 Mich. 361. 

N.H.—Bili V. New England Cities 
Ice Co., 10 A.2d 662, 90 N.H. 463. 
Pa.—^Lavan v. Menaker, 124 A. 743, 
280 Pa. 691. 

Tex.—Grocers Supply Co. v. Stuck- 
ey, Civ.App., 162 S.W.2d 911—Tex¬ 
as Coca-Cola Bottling Co. v. Love- 
joy, Civ.App., 138 S.W.2d 264, er¬ 
ror refused. 

Vt.—Twombly v. Plette, 134 A, 700, 
99 Vt. 499. 

Wash.—Meagher v. Wagner Tug 
Boat Co., 11 P.2d 246, 168 Wash. 
253, certiorari denied Wagner Tug 
Boat Co. V. Meagher, 63 S.Ct. 120, 
287 U.S. 667, 77 L.Ed. 667. 

22 C.J. P 723 note 98. 

64 . U.S.—^Eppinger & Russell Co. v. 

Sheely, C.C.A.Fla., 24 F.2d 163. 
Cal.—^Monlz v. Bettencourt, 76 P.2d 
636, 24 Cal.App.2d 718—Coursault 
V. Schwebel, 6 P.2d 77, 118 Cal. 
App. 259. 

111.—City of Chicago v. Van Schaack 
Bros. Chemical Works, 161 N.E. 
486, 330 111. 264. 

Mass.—Bilodeau v. Fitchburg & L. 
St. Ry. Co., 128 N.E. 872, 236 Mass. 
526—^Dempsey v. Goldstein Bros. 
Amusement Co., 121 N.E. 429, 231 
Mass. 461. 

j£ich.—^De Haan v. Winter, 261 N.W. 
391, 266 Mich. 101—De Haan v. 
Winter, 247 N.W. 161, 262 Mich. 
192. 

Minn.—State v. Horman, 247 N.W. 4, 
188 Minn. 252. 

l^£o.—Schide V. Gottschlck, 43 S.W. 
2d 777, 329 Mo. 64—^Hall v. Fulton 
Iron Works Co., 31 S.W.2d 81, 326 
Mo. 20, afflrming, App., 296 S.W. 


851—Schuler v. St. Louis Can Co., 
18 S.W.2d 42, 322 Mo. 766—Lam- 
mert v. Wells, 13 S.W.2d 647, 321 
Mo. 952—^Huhn v. Ruprecht, 2 S. 
W.2d 760—^Rogers v. St. Avit, 
App., 60 S.W.2d 698—Carlson v. 
Kansas City, Clay County & St. 
Joseph Auto Transit Co., 282 S.W. 
1037, 221 Mo.App. 637. 

Pa.—Duffy V. Grifflth, 4 A.2d 170, 
134 Pa.Super. 447. 

Tex—Russell v. Martin, 49 S.W.2d 
699, 121 Tex. 488—Grocers Supply 
Co. V. Stuckey, Civ.App., 152 SW. 
2d 911. 

22 C.Jr. p 723 note 99. 

Evldenoe XLOt showis^ l&terest 

Evidence that physician testtfying 
as expert in personal injury case 
was frequently called as expert was 
held not to show his interest.—^Mu- 
rero v. Reinhart Lumber Co., 269 P. 
494, 86 CaLApp. 385. 

06- Cal.—^Moniz v. Bettencourt, 76 
P.2d 536, 24 Cal.App.2d 718—An- 
derson v. Southern Pac. Co., 18 P. 
2d 703, 129 Cal.App. 206. 

Miss.—Central Lumber Co. v. Por¬ 
ter, 103 So. 606, 139 Miss. 66, 42 
A,L.R. 221. 

Mo.—Schide v. Gottschlck, 43 S.W. 
2d 777, 329 Mo. 64—Schuler v. St. 
Louis Can Co., 18 S.W.2d 42, 322 
Mo. 766—^Lammert v. Wells, 13 S. 
W.2d 647, 321 Mo. 952. 

Neb.—^Lyons v. Joseph, 246 N.W. 
869, 124 Neb. 357. 

Tex.—Grocers Supply Co. v. Stuckey, 
Civ.App., 162 S.W.2d 911. 

22 C.J. p 724 note 1. 

66. U.S.—^Ulm V. Moore-McCormack 
Lines, C.C.A.N.T., 115 F.2d 492, 

rehearmg denied 117 P.2d 222, and 
certiorari denied 61 S.Ct. 941—Sal- 
kin V. Erie R. Co., C.C.A.N.J., 23 
F.2d 677. 

Ariz.—^Viliborghi v. Prescott School 
Dist. No. 1 of Yavapal County, 100 
P.2d 178, 66 Ariz. 230—Middleton 
V. Green, 276 P. 322, 36 Ariz. 205. 
Cal,—^People v. Pacific Gas Elec¬ 
tric Co.. 81 P.2d 584, 27 Cal.App.2d 
726—^Lemley v. Doak Gas Engine 
Co., 180 P. 671, 40 Cal:App. 146. 
ni.—^Mowat V. Sandel, 262 IlLApp. 

396, 400, citing Corpus Juris, 
jiflilch.—McCord v. McCord, 220 N.W. 
710, 243 Mich. 309. 

N.H.—^Bill V. New England Cities 
Ice Co., 10 A.2d 662. 

K.T.—Schwab v. McElligott, 26 N. 
T.S.2d 364, 176 Misc. 840. 
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Okl.—Grison Oil Corporation v. Cor¬ 
poration Commlssion, 99 P.2d 134, 
186 Okl. 648. 

Pa.—Stemons v. Tumer, 117 A. 922, 
924, 274 Pa. 228, 26 A.L.R. 727, 
citing Corpus Juris—^Appeal of 
Kiebler, 30 PaDist. & Co. 620. 

Vt.—Raithel v. Hali, 124 A. 686, 97 
Vt. 469. 

22 C.J. p 724 note 2, p 726 note 39. 

67. Ky.—Pittsburgh. C., C. & St. L. 
R. Co. V. Austin, 133 S.W. 780, 141 
Ky. 722. 

22 C.J. p 724 note 3. 

68 . U.S—^Tarn v. Ft. Dodge, D. M. 
& S. R. Co., C.C.A.Iowa, 31 F.2d 
717, certiorari denied Fort Dodge, 
D. M. & S. R. Co. V. Yarn, 60 S- 
Ct. 27, 280 U.S. 568, 74 L.Ed. 621. 

22 C.J. p 724 note 4. 

Use of Standard treatises on cross- 
examinatlon generally see infra § 
574. 

69- Pa,—Stemons v. Tumer, 117 A. 
922, 924, 274 Pa. 228, 26 A.L.R. 
727, citing Corpus Juris- 
22 C.J. p 724 note 9. 

70. Ark-—^Missouri Pac. R. Co. v. 
Hampton, 112 S.W.2d 428, 196 Ark. 
336. 

D.C.—^Laboflsh v. Berman, 65 F.2d 
1022 , 60 App.D.C. 397. 

Mont.—^Morrill v. Hershfleld, 47 P. 
997, 19 Mont. 246. 

Or.—Cobb V. Spokane, P. & S. Ry. 

Co., 44 P.2d 731, 150 Or. 226. 

Pa.—Stemons v. Tumer, 117 A. 922, 
924, 274 Pa. 228, 26 A.L.R. 727, 
citing Corpus Juris—^Albert v. 
Philadelphia Rapid Transit Co,, 97 
A. 680, 252 Pa. 627—^Rudolph v. 
Shannopin Coal Co., 18 A.2d 329, 
142 Pa. Super. 389—^Kazeroski v. 
Susquehanna Collierles Co.« 193 Al. 
356, 127 Pa.Super. 269. 

Tex.—Shuffleld v. Taylor, 83 SW.2d 
965, 960, 126 Tex. 601, citing Cor¬ 
pus Juris, and reversing Taylor v. 
Shuffleld, Civ.App., 62 S.W.2d 788 
—Grocers Supply Co. v. Stuckey, 
Civ.App., 162 S.W.2d 911. 

22 C.J. p 724 note 8. 

71- lowa.—^Richardson v. Richard- 
son, 250 N.W. 897. 217 lowa 127— 
In re Austln's Bstate, 191 N.W. 
73, 194 lowa 1217. 

Pa—^Albert v. Philadelphia Rapid 
Transit Co., 97 A. 680, 262 Pa. 627 
—^Rudolph V. Shannopin Coal Co., 
18 Au2d 329, 142 Pa.Super. 389— 
i Kazeroski v. SusQuehanna Coi- 
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While a question asked an expert on cross-ex- 
amination should state the facts h 3 q)othetically ,'^2 
and should not be argumentative’^® or misleading,*^^ 
it is not essential that it should be framed with 
striet regard to the usual form of hypothetical ques¬ 
tion,'^5 or that it include ali the facts the evidence 
tends to prove7® The requirement that hypotheti¬ 
cal questions shall be based on the evidence, which 
is discussed supra § 552, is not usually applied with 
strietness to questions asked upon cross-examina- 
tion,'^'^ and where the office and purpose of the ex- 
amination is to elicit the reason on which the ex¬ 
pert based the opinion expressed by him on his ex- 
amination in chief, or to ascertain the extent of 
his leaming and knowledge of the particular sub- 
ject upon which he assumes to be an expert, the 
court may permit cross-examination on purely imag- 
inary or abstract questions assuming facts or theo¬ 
ries not in evidence.78 Neverthcless hypothetical 


questions on cross-examination assuming facts not 
in evidence have been regarded as improper,79 or 
at least subject to exclusion in the discretion of the 
court and it has been considered proper to ex¬ 
clude a purely conjectural question,or an assump- 
tion of facts not pertinent to the question being 
tried and which would not be admissible in evidence 
in the case.^^ While it has been held that a skilled 
witness whose direct testimony was based on facts 
observed by him may be asked hypothetical ques¬ 
tions on cross-examination,^3 this has also been de- 

nied.84 

Limitation to scope of direct examination. The 
cross-examination should ordinarily be confined 
within the general scope of the direct examina- 
tion.85 However, when a general subject is opened 
up on direct examination, the cross-examination 
may go into any and all details of that subject.86 


lleries Co., 193 A. 356, 127 Pa. 
Super. 259. 

Tex.—Shuffleld v. Taylor, 83 S.W,2d 
955, 960, 126 Tex. 601, citlng Cor¬ 
pus Juris, and reversinff Taylor v. 
Shuffield, Clv.App., 62 S.W.2d 788 
—Grocers Supply Co. v. Stuckey, 
Civ.App., 162 S.W.2d 911. 

22 C.J. p 725 note 19. 

72. Mich.—Stowell v. Standard Oil 
Co., 102 N.W. 227, 139 Mich. 18. 

73. Md.—Kiley v. Naylor, 16 A.2d 
867. 

Wash.—^Rae v. NelBon, 277 P. 76, 162 
Wash. 10. 

74i U.S.—Klme v. Blackwell, C.C.A. 
Fla., 63 P.2d 897, certiorari denied 
64 S.Ct. 54, 290 U.S. 636, 78 L.Ed. 
553. 

Ohio.—^Equitable Life Assur. Soc. of 
U. S. V. Burton, 4 N.E.2d 706, 63 
Ohlo App. 241. 

75. Md.—Struth v. Decker, 6-9 A. 
727, 100 Md. 368. 

7a Mo.—^Dillard v. East St. Louis 
By. Co., App., 160 S.W.2d 662. 
N.H.—^Bridgres v. Great Palis Mfg. 
Co., 156 A. 697, 86 N.H. 220. 

77. Conn.—^Livlngstone v, City of 
New Haven, 8 A.2d 836, 126 Conn. 
123. 

Ind.—^Tellow Cab Co. v. Kruszynski, 
196 N.E. 136, 101 Ind.App. 187. 
Mo.—Crews v. Bogy, App., 286 S. 
W. 649, 651, citlng Corpus Juris— 
Sparks v. Harvey, App., 214 S.W. 
249. 

Wash.—Lavine v. Barry, 196 P. 1003, 
114 Wash. 623. 

Wls.—^Delap v. Liebenson, 208 N.W. 

937, 190 Wis. 73. 

22 C.J. p 724 notes 11, 12. 

78. Cal.—Rejrnolds v. Struble, 18 P. 
2d 690, 128 Cal.App. 716. 

Conn.—^Llvingstone v. City of New 
Haven, S A.2d 836, 125 Conn. 123. 


lowa.—In re Austln's Estate, 191 N. 

W. 73, 191 lowa 1217. 

Minn.—Schaedler v. New York Life 
Ins. Co., 276 N.W. 235, 201 Minn. 
327. 

Mo.—^Whitley v. Stein, App., 34 S. 
W.2d 998—Crews v. Bogy, A*pp., 
286 S.W. 649, 561, citing Corpus 
Juris—Sparks v. Harvey, App., 
214 S.W. 249. 

Or.—^McCauley v. Pacific Atlantic S. 

S, Co„ 115 P.2d 807. 

Tex.—Grocers Supply Co. v. Stuckey, 
Clv.App., 162 S.W.2d 911. 

Wash.-—Seibert v. Rltchie, 21 P.2d 
272, 173 Wash. 27—Levxne v. Bar¬ 
ry, 196 P. 1003, 114 Wash. 623. 
Wis.—^Delap v. Liebenson, 208 N.W. 
937, 190 Wis. 73. 

22 C.J. p 724 note 13, p 726 note 14. 
Answer not retractiou 

Expert’s answer to hypothetical 
question on cross-examination con- 
stJtutes no retraction, particularly 
where some of additional hypotheti¬ 
cal facts were without foundation 
in evidence.—B. S. v. Jensen, C.C.A. 
Idaho, 66 F.2d 19. 

79. Cal.—^MacCoy v. Gage, 177 P. 
296, 38 Cal.App. 672. 

Pa.—Brown v. Moss, 182 A. 777, 120 
PauSuper. 336. 

22 C.J. p 708 note 29, p 726 note 15. 
Question not presenting correct evi¬ 
dence 

Permitting counsel on cross-ex¬ 
amination to ask of a physician a 
hypothetical question, which did not 
present the correct evidence and re- 
quired the- physician to give an 
opinion on opinions attributed by 
the question to another physician, 
was error.—^Ellis v. BAnsas City 
Life Ins. Co.. 197 S.E. 398, 187 S.C. 
334. 

80. Ala.—Wilson Bros. v. Mobile & 
O. R. Co., 92 So. 246, 207 Ala. 171. 

Mo.—Gately v. St. Louis-San Fraa- 
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Cisco Ry. Co., 66 S.W.2a 54, 332 
Mo. 1—Seewald v. Grntry, 286 S. 
W. 445, 220 Mo.App. 367. 

Pa.—Haughney v. Gannon, 118 A. 
427, 274 Pa. 443—Brown v. Moss, 
182 A. 777, 130 Pa.Super. 336. 

Vt.—Standish v. Newton, 152 A. 41, 
103 Vt. 86. 

22 C.J. p 708 note 29, p 725 note 16. 

81. Mass.—Root v. Boston EI. R 
Co., 67 N.E. 366, 183 Mass. 418. 

82. 111.—Chicago Sanitary Dist. v 
Corneau, 100 N.E. 517, 257 111. 93. 

83L Pa.—Bricker v. Lightner, 40 Pa. 
199. 

84. Conn.—^Dunbaun’s App., 27 
Conn. 192. 

D.C.—Lewis V. American Security & 
Trust Co., 289 P. 916, 5'3 App.D.C. 
258. 

85. Conn.—^Roberts v. New York, N. 
H. & H. R. Co., 142 A. 455, 107 
Conn. 681. 

Nev.—^Deiss v. Southern Pac. Co., 
47 p.2d 928, 66 Nev. 151, rehear- 
ing denied 53 P.2d 332, 56 Nev. 
161. 

N.J.—Reilly v. Lobdell, 134 A. 834, 
103 N.J.Law 300. 

Pa.—Bridgman Realty Corporation v. 
City of Philadelphia, 177 A. 46, 
317 Pa. 449—Snyder v. Philadel¬ 
phia & R. Ry. Co., 130 A. 398, 284 
Pa. 69. 

22 C.J. p 723 note 93. 

86 . Ala—^Louisville & N. R. Ot>. v. 
Martin, 198 So. 141, 240 Ala 124. 

Ind.—Stoll V. Rich, 165 N.E. 67, 88 
Ind.App. 639. 

Mo.—^Perringer v. Lynn Food Co., 
App., 148 S.W.2d 601. 

N.H.—Heilman v. Whalley, 6 A.2d 
168, 90 N.H. 215. 

Pa—^Valentine v. Federal Life Ins. 

Co., 169 A. 387. 111 PaSuper. 311. 
Tex.—^Texas Employers’ Ins. Ass’n 
V. Jimenez, Civ.App., 267 S.W. 76‘2. 



32 C.J.S. 


EVIDENCE 


§ 560 


Documents or writings may be admitted or used 
on cross-examination of a skilled or expert witness 
where a proper foundation has been laid.S*^ The 
use of a newspaper clipping has, however, been held 
improper;^^ and the court may properly refuse to 
permit a document to be read into evidence before 
it has been shown to the witness and offered and 
received in evidence.®9 Documents used on cross- 
examination merely to show mental operations of a 
testator are admissible, without producing or ac- 
counting for the originals thereof.®® Where, how¬ 
ever, a witness is directed to produce his books and 
records for use on cross-examination he should not 
be permitted to use a memorandum made therefrom 
without producing the originals.®^ 


(2) Value 

The scope of cross-examfnatlon as to value rests 
largely within the discretion of the triai court. General- 
ly» a wide latitude is permitted. 

The scope of cross-examination of a witness as 
to value is largely a matter within the discretion of 
the presiding justice.92 Generally speaking, a wide 
latitude is permitted,®® but it should not include 
irrelevant and immaterial matters.®^ Cross-exami¬ 
nation cannot be used to develop, as affirmative ev¬ 
idence of value, facts which neither party could 
present on direct examination.®® 

A witness testi fying as to value may be cross-ex- 
amined as to matters affecting the competency and 
weight of his opinion,®® such as his qualifications 


Wash.—Shandrow v. City of Taco- 
ma, 73 P.2d 738, 192 Wash. 3'29. 

87. Ind.—^Western & Southern Life 
Ins. Co. V. Danciu, 27 N‘B.2d 763, 
denying rehearing 26 N.E.2d 912. 

Mo.—Dodd v. Independence Stove & 
Furnace Co., 61 S.W.Sd 114, 330 
Mo. 662. 

Boolu, records, and aoooTintB 

In an action on a county treas- 
urer's bond for an allegred shortag-e 
durlng his flrat term, the treasurer 
could use on cross-examination of 
the county’s expert accountant the 
books, records, and accounts relat- 
ingr to his second term to show that 
the accountant had made mistakes in 
his reports and that they were In- 
correct.—^King County v. Whittlesey, 
100 P. 320, 52 Wash. 206. 

88. U.S—Halsey, Stuart & Co. v. 
Farmers' Bank of McSherrystown, 
C.C.A.Pa., 37 F.2d 476. 

89. Cal.—Atchison, T. & S. F. Ry. 
Co. V. Southern Pac Co„ 57 P.2d 
576, 13 Cal.App.2d 605. 

80. Ala.—Councill v. Mayhew, 66 So. 
314, 172 Ala. 296. 

91. X7se of memorandum not prejn- 
dlclal 

Arlz.—Keen v. Clarkson, 108 P.2d 
673. 

92- Ala.—^Alabama Power Co. v. 

Henson, 187 So. 718, 237 Ala. 661. 
Minn.—State v. Horman, 247 N.W. 

4, 188 Minn. 252. 

Mo.—State ex rei. State Hlghway 
Commisslon v. Hoffmann, App., 132 

5. W.2d 27. 

N.J.—Maisto v. Malsto, 12 A.2d 890, 
124 N.J.Law 666, afflrming: 8 A.2d 
810, 123 N.J.Law 4Q1. 

Pa.—Bndgman Realty Corporation v. 
City of Philadelphia. 1T7 A. 46, 
317 Pa. 449. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.W.2d 697, er¬ 
ror dismissed. 

22 C.J. p 695 note 56. 

93. Ala.—^Alabama Power Co. v. 

Henson, 187 So, 718, 237 Ala. 561. 
Cal.—^Metropolitan Water Dlst. of 


Southern California v. Adams, 116 
P.2d 7, prior opinion, App., 99 P.2d 
669, rehearing- denied 100 P.2d 357 
—^People V. Pacific Gas & Electric 
Co., 81 P.2d 584, 27 Cal.App.2d 725. 
Ilh—City of Mt Olive v. Braje, 7 
N.E.2d 851, 366 111. 132. 

Mo.—State ex rei. State BUffhway 
Commisslon v. Hoffmann, App., 
132 S.W.2d 27. 

Tex.—Terrell v, General Motors Ac- 
ceptance Corporation, Clv.App., 59 
S.W.2d 442, error refused. 
Confllctlog* statements 
In action on ftre policy, court*s re- 
fusal to permit further cross-exam¬ 
ination of plaiutifE’s expert respect- 
ing value of building, where witness 
made confLlcting' statements respect- 
ingr value, and after dispute arose 
hetween defendanfs counsel and 
court as to what witness said, was 
error.—^Patriotic Ins. Co. of America 
V. Franciscus, C.C.A.Mo., 66 F.2d 
844. 

94. Ala—^Alabama Power Co. v. Al- 
len, 118 So. 662, 218 Ala 416. 

Mo.—State ex rei. State Highway 
Commisslon v. Hoffmann, App., 
132 S.W.2d 27. 

Pa.— 'Snowlss v. Firemen's Ins, Co. 
of Newark, N. J., 186 A, 260, 322 
Pa 161. 

22 C.J. p 596 note 66 [a]. 

OoUateral Issne 

Where expert gave opinion evi¬ 
dence as to fair market values, ex- 
clusion, on cjoss-examination, of 
auestion how building compared for 
rental purposes with buildmgr as 
originally contemplated was proper. 
—Maryland Casualty Co. v, Dunlap, 
C.C.A.Mass., 68 F.2d 289. 

Llmitatlou to testimony 
Where a witness for the owners 
Qualifled as an expert by testifying 
he had been engaged in the bullding 
business for flfty years, and testi- 
fled to the value of the work of the 
contractors, a question on cross-ex¬ 
amination as to whether he had suc- 
ceeded in business was too broad, 
and should not have been permitted, 
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but the inqulry should have been 
confined to whether the witness had 
previously made any serious mis¬ 
takes in such estimates as those 
about which he had testified.—War- 
ren v. Goodrich, 112 S.B. 687, 133 
Va. 366. 

irecesslty of Services 
In attomeys’ action for Services 
in defending for defendanfs wife 
his cross action for divorce, where 
an attomey, as witness for plaln- 
tiffs, had testified to the value of 
plaintiffs’ Services, it was not prop¬ 
er cross-examination to ask him, ‘*Do 
you think it was necessary In this 
action for divorce, on the cross-petl- 
tion of which you have testified, 
that the attomeys should spend a 
week brieflngr up the law on cruel 
and Inhuman treatment on this 
cross-petltlon?"—Reynolds & Heits- 
man v. Henry, 185 N.W. 67, 193 lowa 
164. 

95. Pa—Serals v. West Chester 
Borough School List., 140 A. 632, 
292 Pa. 134. 

96. Ala—^Alabama Power Co. v. 

Herzfeld, 114 So. 49, 216 Ala 671 
—^Kershaw Mining Co. v. Lank- 
ford, 106 So. 896, 213 Ala 630— 
J. H. Burton & Sons Co. v. May, 
103 So. 46, 212 Ala 435—^Dean v. 
County Board of Education, 97 So. 
741, 210 Ala. 266—Motor Sales 

Corporation v. Wisdom, 96 So. 68, 
209 Ala 242—Napier v. May, 102 
So. 596, 20 Ala App. 433. 

Ark.—^Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107, I8l Ark. 
626—^Desha v. Independence Coun¬ 
ty Bridge Dist. No. 1, 3 S.W.2d 
969, 176 Ark. 253. 

Cal.—^East Bay Municipal Utility 
Dlst. V. KiefEer, 278 P. 476, 99 Cal. 
App. 240, rehearing denied 279 P. 
178, 99 CalA.pp. 240. 

Ga.—Swain v. Georgia Power & 
Llght Co., 169 S.E. 249, 46 GaApp. 
794. 

111.—Illinois Power & Llght Corpo¬ 
ration V. Talbott, 162 N.B. 480, 
321 Ul. 538. 
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to testify,®^ the extent of his knowledge,®* the rea- rate elements of value which unite to constitute the 
sons for his opinion,»» and the facts and consider- basis of his estimate may be investigated.2 
ations on which the opinion is based.^ The sepa- 


lowa.—^Anderson v. U. S. R. R. Ad- 
ministration, 211 N.W. 872, 203 

lowa 716—Turner v. Hartford Flre 
Ins. Co., 172 N.W. 166, 186 lowa 
1363. 

Mlnn.—^Minneapolls-St. Paul Sanitary 
Dist. V. Pitzpatrick, 277 N.W. 394, 
201 Mlnn. 442, 124 A.L..R. 897. 

N.C.—Boone v. Sykes, 106 S.E. 456, 
181 N.a 143. 

Pa.—Brown, for Use of McArdle, v. 
Borough of Castle Shannon, 178 A. 
678, 318 Pa. 363—TifCany v. Dela- 
ware. L. & W. R. Co., 106 A. 101, 
262 Pa. 300—^Dunbar Furnace Co. 
V. Fairchild, 16 A. 666, 121 Pa. 663, 
22 Wkly.N.C. 660—Henry v. Som- 
erset County, 161 A. 881, 106 Pa. 
Super. 441. 

S.D.—Smith v. Gable, 230 N.W. 28, 
66 S.D. 604. 

Tex.—Crespi v. City of Waco, Civ. 
App., 277 S.W. 400—Ft. Worth & 
J>. C. Ry. Co. V. Hapgood, Clv.App., 
210 S.W. 969. 

Utah.—Salt Lake & U R. Co. v. 
Schramm, 189 P. 90, 66 Utah 53. 

IhcompeteiLt evldenoe Inadmlaslble 

Much latitude is allowable in cross- 
exammation of witness testifying as 
to value, but such latitude does not 
permit admlsslon of mcompetent tes- 
ttmony.—City of Mt. Olive v. Braje, 
7 N.B.2d 851, 366 111. 132. 

Qaestlons held pxoper 

(1) Blements considered by wit- 
nesses in givlng opinions as to mar- 
ket value of lands. 

Cal.—City of Stockton v. Bllingwood, 
275 P. 228, 96 Cal.App. 708. 

N.J.—^Napier Hat Mfg. Co. v. Essex 
County Park Commis sion, 164 A. 
484, 110 N.J.Law 213. 

Utah.—^Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 456. 

(2) Questions concerning collateral 
subjecls which prospective purchas- 
er might ask.—Los Angeles County 

V. Signal Realty Co., 261 P. 536, 86 
Cal.App. 704. 

(3) Questions as to value of farm 
and number and value of Uve stook 
swpm to before tax assessor; dis- 
lance of farm from market and kind 
of road thereto.—^Welton v. lowa 
State Highway Commission, 233 N. 

W. 876, 211 lowa 626. 

*(4) When witness gives opinion as 
to market value of property not ca- 
pable of being shown by publlc sales, 
private sales may be shown on cross- 
examination, to tegt value of opinion, 
but not as affirmative evidence for 
party calling him.—Luchs v. Gold¬ 
man, 181 N.Y.S. 365. 

BsamliiAtloiL held improper 

(1) Cross-examination of witness 
as to value m Street improvement 


assessment proceeding as to how ‘ 
much realty he had in City was im¬ 
proper.—Hamrick v. Town of Albert- 
ville, 122 So. 448, 219 Ala. 466. 

(2) Courfs hmitation on cross-ex- 
amlnatlon of witness regarding mar¬ 
ket value of Services was held proper 
where witness had already answered 
that she did not know such market 
value.—In re Stencirs Estate, 248 N. 
W. 18. 216 lowa 1196. 

(3) Other instances. 

Ala.—^Alabama Power Co. v. Scott, 
104 So. 873, 21 Ala.App. 27. 

Cal.—Blake v. Bennett, 1 P.2d 613, 
116 Cal.App. 207. 

N.J.—Greenberg v. 0’Brodsky, 177 
A. 131, 13 N.J.Misc. 184. 

Okl.—Grand River Dam Authority v. 

Bomford, 111 P.2d 182. 

Pa.—^Wissinger v. Valley Smokeless 
Coal Co., 115 A. 880, 271 Pa. 666. 
Value of land axLd power site 

Refusal to permit cross-examina- 
tion of witness testifying to value of 
land as power site, relative to wheth- 
er flood righls had been acquired was 
erroneous; but refusal to permit 
cross-examination as to protesting 
tax assessment was not erroneous, in 
absence of showing assessmeiit Jid 
not exceed that of later year.—Ala- 
bama Power Co. v. Herzfeld, 114 So. 
49, 216 Ala. 671. 

97. D.C.—Loughran v. U. S., 64 F. 
2d 665, 62 APP.D.C. 67. 

98. Mich.—In re Parkside Housing 
Project-Connor and Warren Ave- 
nue, Detroit, 287 N.W. 571, 290 
Mich. 682. 

99. Mass.—^Harvard Trust Co. v. 
City of Cambridge, 169 N.E. 74, 270 
Mass. 403. 

Mich.—In re Parkside Housing Pro¬ 
ject-Connor and Warren Ave., De¬ 
troit, 287 N.W. 671, 290 Mich. 582. 

1. Ariz.—^Viliborghi v. Prescott 
School Dist. No. 1 of Tavapai Coun¬ 
ty, 100 P.2d 178, 56 Ariz. 230. 
Ark,—Desha v. Independence County 
Bridge Dist. No. 1, 3 S.W.2d 969, 
176 Ark. 253. 

Cal.—^Hibernia Savings & Loan Soc. 
V. Ellis Estate Co., 22 P.2d 806, 
132 Cal.App. 408. 

Mass.—City of Revere v. Revere 
Const. Co., 189 N.E. 73, 286 Mass. 
243. 

Pa.—Lutz V. Allegheny County, 196 
A. 1, 327 Pa. 687. 

Wash.—Madden v. Nippon Auto Co., 
206 P. 569, 119 Wash. 618. 

22 C.J. p 696 notes 63-66, p 724 note 
2 [b]. 

Any questlon whloh tends to con- 
trol Tiosis of fact on which witness 
is grounding his estimate or Judg- 
mfmt is competent to discredit his 
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sincerity in testifying as he has done, 
—Pierce v. Boston, 41 N.E. 227, 164 
Mass. 92—22 C.J. p 696 notes 65, 66. 
Fnrchase price 

Question whether witness knew de¬ 
fendant paid for farm, timber, and 
all, a sum less than its alleged val¬ 
ue when sold to plaintiff was proper 
cross-examination, since answer ei- 
ther way, unexplained, would tend 
to lessen welght of his testi mony.— 
Raithel v. Hali, 124 A. 586, 97 Vt. 
469. 

SnhsequexLt selllng pxlee 
An expert witness, who has given 
an opinion as to the market value of 
an automobile at a certain date, may 
properly be asked on cross-examina¬ 
tion to give the price at which he 
sold the same car a few days there- 
after.—Guilford v. Brown, 191 N.W. 
916, 154 Minn. 618. 

Comparativa eost 

In bili to reduce tax assessment on 
an estate, cross-examination of wit¬ 
ness on relative cost of the buildings 
after he had testified as to value of 
another estate and compared it with 
estate in question was proper, since 
witness could answer without giving 
opinion as to actual cost of either. 
—Goelet V, Tax Assessors of City 
of Newport, 172 A. 896, 64 R.I. 306. 
Attozney; duplication of worlc 
Refusal to permit an attorney, tes¬ 
tifying as to reasonable attorney’s 
fee to be allowed plaintiff, to state 
on cross-examination that he would 
make a concession against his sug- 
gested fee, in view of fact that same 
altorney was to represent plaintiff 
in a similar pending case, was er¬ 
ror.—Robinson v. .®tna Life Ins. Co., 
Tex.Com.App., 276 S.W. 900, affirm- 
ing Mtnsi Life Ins. Co. v. Robinson, 
Civ.App., 262 S.W. 118, motion over- 
ruled Robinson v. iEtna Life Ins. Co., 
Com.App., 277 S.W. 629. 

Bental value 

One who has testified as to value- 
may be asked as to rental value.— 
Minnesota Belt-Line R. Transfer Co. 
V. Gluek, 48 N.W. 194, 45 Minn. 463. 

2 . Cal.—People v. Pacific Gas & 
Electric Co., 81 P.2d 684, 27 Cal. 
App.2d 726. 

lowa.—^Welton v. lowa State High¬ 
way Commission, 233 N.W. 876, 211 
lowa 625. 

Mo.—State ex rei. State Highway 
Commission v. Graham, 74 S.W.2d 
493, 495, citing Corpus Juris. 

Utah.—Mary Jane Stevens Co. v. 
First Nat. Bldg. Co., 67 P.2d 1099, 
89 Utah 466. 

22 C.J. p 595 note 64, p 704 note 96.. 
Value of part of property 

(1) In testing experfs knowledge- 
concerning value of farm before and- 
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The witness may be asked what price he paid,3 
received,^ would take,^ offered,^ or would offer,^ 
for the property. The witness may be asked wheth- 
er he has not made inconsistent statements at an- 
other time;3 but where a witness in condemnation 
proceedings has stated the element of damages to 
the land not taken, as a basis for the opinion ex- 
pressed, it is improper to ask him why he stated 
that the damage was a certain amount per acre, 
rather than other larger or smaller amounts.3 
Questions as to value must be fixed as to time and 


place.^® 

Value and sales of other property. A witness as 
to the value of land may be examined as to his 
knowledge of the value of land in the vicinity,^^ 
and as to whether he knows of the sales of such 
land,i2 According to some authorities, he can be 
questioned as to the price realized and other details 
of such sales.^3 Other authorities hold that the 
witness can be questioned as to price where his 
opinion was based in part on such sale,^^ but not 

otherwise.^3 


after taking of highway riglit of way, 
defendants had right to question ex- 
pert concernlng value of separate 
tracts in farni.—^Dean v. State, 233 N. 
W. 36. 211 lowa 143. 

(2) In bili to reduce tax assess- 
ment, cross-examination of witness 
on the price that stables, constituting 
part of estate sought to be taxed, 
would bring, If sold with one half 
the land, was properly denied, since 
entire estate was to be valued and 
not part thereof.—Goelet v. Tax As- 
sessors of City of Newport, 172 A. 
896, 54 H.I. 306. 

Prior axLd subseqnent sales 

Where expert witness testifled as 
to market value on a certain day, 
but admitted he knew of no sales on 
that day, cross-examination as to 
the market immediately before and 
after that day should be allowed, to 
ascertain the soundness of his con- 
clusion and test his general accuracy 
and reliabillty.—^Levant American 
Commercial Co. v. W. Wells & Co., 
174 N.Y.S. 303, 186 App.Div. 497. 
Strengtli of opinion 

On cross-examination of a witness, 
the grounds of his opinion as to value 
and the degree of conviction with 
which it was entertained may be 
Inquired into.—CofCee County v. 
Marsh, 96 So. 891, 209 Ala 566. 

3. N.C.—^Palmer v. North Carolina 
State Highway Commisslon, 141 

S.B. 338, 195 N.C. 1. 

22 C.J. p 595 note 60. 

4. N.T.—Dorrity v. Russell, 20 N.Y. 
Super. 539. 

6. Tex.—^Eastern Texas R. Co. v. 
Scurlock, 78 S.W. 490, 97 Tex. 305, 
reversing, Civ.App., 75 S.W. 366. 

6. N.C.—Lloyd v. Venable, 84 S.E. 
855, 168 N.C. 531. 

7. N.C.—Ward v. Town of Waynes- 
ville, 154 S.E. 322, 199 N.C. 273. 

8. Mass.—^Phillips v. Marblehead, 19 
N.B. 647, 148 Mass. 326. 

Amount of award 

On landowner*s appeal from award 
of commissioners appointed by dls- 
trict court to appraise land con- 
demned by highway commisslon, 
commiS8loner’s testimony as to 
amount of award was not admis- 
slble on cross-examination to test 


commissioner*s credibility, where 
commissioner*s evaluation as wit¬ 
ness was identical with amount of 
award.—Searcy v. State Highway 
Commisslon. 67 P.2d 534, 145 Kan. 
709. 

Value for tax purposes 

Where the owner of condemned 
property flxed its value, cross-ex¬ 
amination to Show that he valued 
it at much less for taxation purpos¬ 
es was proper, not for the purpose 
of showing the value of the land, but 
as an admission against Interes L, 
testing his credibility, Judgment of 
value, and memory.—^Dean v. County 
Board of Education, 97 So. 741, 210 
Ala. 256. 

8. 111.—Illinois, I. & M. R. Co. v. 
Preeman. 71 N.E. 444, 210 111. 270. 

10. Minn.—^Northern Rock Island 
Plow Co. V. Hackett-Gates-Hurty 
Co., 206 N.W. 446, 165 Minn. 282. 

Beasonable j>eriod 
Court did not abuse discretion in 
conflning cross-examination of wit¬ 
ness to value at period reasonably 
near date in issue.—City of Los 
Angeles v. Morris, 241 P. 409, 74 
Cal.App. 473. 

11. Ala.—Bynum Bros. v. State, 112 
So. 348, 216 Ala. 102. 

lowa.—Snouffer v. Chicago & N. W. 

B. Co., 75 N.W. 601, 105 lowa 681. 
Neb.—^Lowell v. Bufffiilo County, 242 
N.W. 462, 123 Neb. 194. 

Tex.—West v. State, Civ.App., 150 

S.W.2d 363. 

Wash.—Bingaman v. City of Seattle, 
245 P. 411, 139 Wash. 68. 

2| C.J. p 596 note 67. 

12. Ala.—^Dean v. County Board of 
Education, 97 So. 741, 210 Ala. 
256. 

Cal.—^Hibernia Savings & Loan Soc. 
V. Eliis Estate Co., 22 P.2d 806, 132 
Cal.App. 408—City of Beverly Hilis 

V. Anger, 16 P.2d 867, 127 Cal.App. 
223. 

Mo.—State ex reh State Highway 
Commisslon v. Deutschman, 142 S. 

W. 2d 1026. 

Pa.—Serals v. West Chester Borough 
School Dist., 140 A. 632, 292 Pa. 
134. 

DeniAl of ezistenoe of sales ou dlrect 
ezamluatlou 

Cross-examination of witnesses, 
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who testifled there were no sales in 
vicinity, as to their knowledge of 
partlcular sales, was proper in con¬ 
demnation suits.—Morrison v. Cotton- 
wood Development Co., 266 P. 117, 38 
Wyo. 190. 

13. U.S.—Graf v. Holcombe, C.C.A. 
Neb., 277 F. 687. 

Cal.—^Atchison, T. & S. F. Ry. Co. v. 
Southern Pac. Co., 67 P.2d 675, 13 
Cal.App.2d 606—East Bay Munici- 
pal Utillty Blst. v. KiefCer, 278 P. 
476, 99 Cal.App. 240, rehearing de¬ 
nied 279 P. 178, 99 Cal.App. 240— 
Lios Angeles Gas & Electric Cor¬ 
poration V. Etienne. 267 P. 123, 83 
Cal.App. 646—Palladine v. Imperial 
Valley Farm L.ands Ass'n, 226 P. 
291, 65 Cal.App. 727. 
lowa.—^Maxwell v. lowa State High¬ 
way Commisslon, 271 NW. 883, 223 
lowa 169, 118 A.L.R. 862. 

Md.—^Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

Neb.—Lowell v. Buffalo County, 242 
N.W. 462, 123 Neb. 194. 

Tex.—^West v. State, Civ.App., 150 
S.W.2d 363. 

22 C.J. p 762 note 63 [a]. 

General BeUlng- prioe may be In¬ 
quired into on cross-examination in 
Ohio, although questions with refer- 
ence to other sales in which the 
sales price is stated in the ques¬ 
tion are properly excluded.—Cincin¬ 
nati Union Terminal Co. v. Bannlng, 
27 Ohio N.P.,N.S., 648. 

14. Pa.—Pittsburgh Terminal Ware- 
house & Transfer Co. v. City of 
Pittsburgh, 198 A. 632, 330 Pa. 
72—Serals v. West Chester Bor¬ 
ough School Elst., 140 A. 632, 292 
Pa. 134—^Pennsylvania Co. for In- 
surances on Lives and Grantlng 
Annuities v. City of Philadelphia, 
112 A. 76, 268 Pa. 569—Llewellyn v. 
Sunny Side Coal Co., 99 A. 869, 225 
Pa. 291—^Roberts v. City of Phila¬ 
delphia, 86 A. 926, 239 Pa. 339. 

15. D.C.—^Loughran v. U. S.. 64 F.2d 
655, 62 APP.D.C. 57. 

Pa.—Pittsburgh Terminal Warehouse 
& Transfer Co. v. City of Pitts¬ 
burgh, 198 A. 632, 330 Pa. 72— 
Serals v. West Chester Borough 
School Dist., 140 A. 632, 292 Pa. 
184—Wissinger v. . Valley Smoke- 
lesB Coal Co., 116 A. 880, 271 Pa. 
566. 
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Hypothetical questions. The witness may be re- 
quired to answer hypothetical questions,^® provided 
the question does not make assumptions contrary to 
the conceded facts.^*^ 

h. Bedirect IixamiiLation 

General rules govern the redirect examination of 
skiiied and expert wltnesses. 

The rules governtng the redirect examination of 
witnesses generally, which are discussed in the CJ. 
S. title Witnesses §§ 417-428, also 70 CJ. p 697 
note 35-p 716 note 4, apply also, with such modifi- 
cations as the nature of the case requires, to the 
redirect examination of skilled and expert witness- 
es.^® Accordingly an expert or skilled witness may 
be properly reexamined as to matters concerning 
which he was cross-examined.^^ Thus such a wit¬ 
ness may be permitted to explain his testimony giv- 
en on cross-examination;^^ and his opinion may 
be supported by reference to other authorities.^l 
Whether a leading question shall be permitted is 
largely within the discretion of the trial court.22 


A question which contains more than one proposi- 
tion,23 or which is so framed as to invite idle and 
meaningless conjecture^^ should, however, be ex- 
cluded. While it has been held that a witness who 
has testified on direct examination as a skilled ob¬ 
server cannot testify on redirect examination as 
an expert,25 such a practice has been permitted.26^ 
The fact that no hypothesis is distinctly stated on 
redirect examination does not necessarily render the 
examination improper, since the facts of the par- 
ticular case may justify the assumption that the 
original hypothesis is continued.^'^ 

Value. The scope of redirect examination of a 
witness as to value rests largely within the discre¬ 
tion of the trial court.28 In the exercise of such 
discretion, the nature and extent of the cross-ex- 
amination are proper matters for consideration ;29 
and the nature of the cross-examination may justify 
an inquiry on redirect examination into matters 
which could not be brought out on the examination 
in chief.30 A mattcr not gone into on cross-exam- 


16. Mo.—Crews v. Bogy, App., 286 
S.W. 649. 

Wash.—Le Doux v. Seattle North 
Pac. Shipbuildingr Co., 196 P. 1006, 
114 Wash. 632. 

Question. too g'eneiul 
An expert, who on direct exami¬ 
nation had testlhed as to what would 
be a reasonable fee for taklng deposl- 
tion under reclted circumstances, 
may not, on cross-examination, be 
asked as to what would ordmarily 
be a reasonable per diem fee for 
tafcing a deposition in an ordinary 
case, the question belng: too greneral 
to have eliclted testimony that would 
have aifected his answer to the hy¬ 
pothetical question.—^Van Pleet v. 
0'Neil, 192 P. 384, 44 Nev. 216. 

17. Ala-—Qrissom v. JT. B. Coit & 
Co.. 118 So. 580, 218 Ala. 336. 

18. Mo.—Rookenstein v. Ro&ers, 31 
S.W.2d 792, 326 Mo. 468—©'Gorman 

V. Kansas City, 93 S.W.2d 1132, 233 
Mo.App. 124. 

N.J.—Davls V. New Jersey Zinc Co., 
182 A. 860, 116 N.J.Law 103. 

22 C.J. p 726 note 30. 

19. 111.—Behthaler v. Crane Co., 218 
I11.APP. 267. 

lowa.—Wildeboer v. Petersen, 176 N. 

W. 349, 187 lowa 1169. 

Mass.—Leave v. Boston Blevated Ry. 
Co., 28 N.E.2d 483, 306 Mass. 391 
—^Mitchell V. Walton Lunch Co., 26 
N.E.2d 161, 306 Mass. 76. 

Mo.—^Kelso V. W. A. Ross Const. Co., 
86 S.W.2d 627, 337 Mo. 202. 

Tenn.—^Ha^er v. Hagrer, 66 S.W.2d 
260, 17 Tenn.App. 143. 

W.Va.—Collins v. Bquitable Life Ins. 

Co., 8 S.E.2d 826, 130 A.L.R. 287. 
22 C.J. p 726 note 30 [a]. I 


SetaUs and surroundlng circam. 
stances of tranaaction elicited on 
cross-examination may be brought 
out on redirect examination.—Rock- 
enstein v. Rogers, 31 S.W.2d 702, 326 
Mo. 468. 

20. U.S.—^Mansfleld Hardwood Lum- 
ber Co. v. Horton, C.C.A.Ark., 32 P. 
2d 851. 

Idaho.—Hayhurst v. Boyd Hospital, 
254 P. 628, 43 Idaho 661. 

N.T.—McMarlin v. Pidelity & Casual- 
ty Co. of New York, 267 N.T.S. 473, 
230 App.Div. 296, reversed on oth¬ 
er grounds 100 N.E. 414, 264 N.Y. 
220, followed in Cirulnick v, Equi- 
table Life Assur. Soc. of U. S., 273 
N.Y.S. 404, 242 App.Dxv. 686, and 
reargument denied McMartln v. Pi¬ 
delity & Casualty Co. of New York, 
191 N.E. 619, 264 N.Y. 671. 

Tex.—Citizena' Mut. Life Ass'n v. 
Kennedy, Civ.App., 57 S.W.2d 265. 

21. U.S.—^Yam v. Pt. Dodge, D. M. 
& S. R. Co., C.C.A.Iowa, 31 P.2d 
717, certiorari demed Port Dodge, 
D. M. & S. R. Co. V. Yarn, 60 S.Gt. 
27, 280 U.S. 668, 74 L.Bd. 621. 

22. Ikeading question properly ex- 
cluded. 

Conn.—Hulk v. Aishberg, 11 A.2d 380, 
126 Conn. 360. 

23. N.J.—^Van Allen v. Lobel, 8 A.2d 
608, 123 N.J.Law 273. 

24. Md.—^Mangione v. Snead, 195 A. 
329, 173 Md. 33. 

25. 111.—0’Shaugnnessy v. Chicago 
City R. Co., 144 IlLApp. 174. 

Mich.—Sagar v. Hogmire, 66 N.W. 
327, 108 Mich. 410. 

26. Vt.—Titus V. Gage, 39 A. 246, 
70 Vt. 13. 


27. Mich.—^McGinnis v. Kempsey, 27 
Mich. 363. 

28. Ala.—^Alabama Power Co. v, Ber- 
ry, 130 So. 641, 222 Ala. 20. 

29. Pa.—McSorley v, School Dist. of 
Avalon Borough, 139 A. 848, 291 
Pa. 262. 

Opportnnlty to explain statement 
made on cross-examination 
In action on fiire pohcy under which 
insurer was liable to extent of ac- 
tual cash value of property at time 
of loss or damage not exceeding 
amount which it would cost to ro- 
pair or replace property with mnt?- 
rial of like kmd and quality, denial 
to insured's witness of opportunity' 
to explain what he had meant by 
statement on croas-examlnntion tbal 
if building was not rented it would 
not be worth anything was error,— 
Gardull v. Royal Ins. Co., 2 A.2d 
604. 133 Pa.Super. 257. 

Partloular sales 

Where a witness has on cross-ex¬ 
amination been made to ana\/M' u» 
to a very low sale of land ir ihe 
neighborhood, it is proper to ask him 
on reSxamination as to a particular- 
ly hlgh-prlced sale of land *n the 
neighborhood.—Lorain St. R. Co. v. 
Sinning, 17 Ohio Clr.Ct. 649, 6 Ohio 
Cir.Dec. 763. 

Question not warranted by oross-ex- 
amination 

Testimony on cross-examination 
that land hecame more valuable in 
direction away from land takon did 
not authorize opinion on redirect as 
to value of lot not taken.—MeCabe 
V. City of Chelsea, 163 N.E. 256, 265 
Mass. 494. 

3a Mass.—^Anonik v. Ominsky, 158 
N.E. 267, 261 Mass. 65. 
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ination cannot be investigated on redirect exami- of particular sales, even though he was questioned 
nation.31 it has been held that a witness as to the as to such matters on cross-examination.^^ 
value of realty cannot be questioned as to the facts 

H. TESTS OF OPINION EYIDENCE 

§ 561. In General l puted the jury will be instructed to give weight to 


The jury may properiy apply In part, to opfnion evl- 
dence, the same tests which the Judge adopted in per¬ 
mitti ng the witness to testify. 

The jury may properiy apply in part, to the state- 
ment of facts, inference, conclusion or judgment, 
the same tests which the judge adopted in permit- 
ting the witness to testify.33 So far as the element 
of fact enters into the statement the opportunities 
and ability of the witness to observe or otherwise 
cognize the fact are important. Mental capacity for 
forming a correct inference, conclusion, or judg¬ 
ment is the important factor in testing the element 
of reasoning.^4 

§ 562. Inference 

An inference may be wrong because of the non- 
existence of the facts on which it Is based or because 
the facts when ascertalned do not support the inference. 

An inference may be wrong because the facts on 
which it is based either do not exist or are quali- 
fied in their operation by other facts which are not 
given proper weight, or because the facts when as- 
certained do not support the inference.36 

§ 563. -Accuracy of Observation 

The enumeration of facts observed by the witness as 
part of the basis of his inference furnishes a test of his 
powers of observation. 

The enumeration of facts observed by the wit¬ 
ness as part of the basis of his inference furnishes 
a practicable and valuable test of the accuracy of 
the witness’ powers of observation.36 The exist¬ 
ence of the constituent facts relied on may there- 
fore be disproved; and when these facts are dis- 


the inference itself if, and in proportion as, they 
find the facts themselves to exist.37 It may be 
claimed, and evidence offered to show, that the wit¬ 
ness could not have observed correctly on account 
of his own condition, as because of intoxicationes 
or because not properiy qualified to observe care- 
fully and with discrimination,ee and as bearing on 
this it may be proved that the witness at first at- 
tached little or no importance to facts on which he 
now strongly relies.^o 

§ 564. - Facts or Premises Supplied 

A skilled witness may generalize from his es^perlence 
after stating such facts as permit of detailed statement. 

After stating such facts fumished by his training 
and experience as permit of detailed statement, a 
skilled witness may give a generalization of his ex¬ 
perience. 

§ 565. - Correctness of Reasoning 

The correctness of a witness' conclusion must be 
tested by the concrete facts to which he testifies. 

The correctness of a witness’ conclusion must be 
tested by the concrete facts to which he testifies. 

It may occur that, even where the facts are cor¬ 
rectly observed and accurately stated by the wit¬ 
ness, they do not lead to the conclusion which he 
deduces from them.43 

§ 566. Judgment of Expert 

Every proper test shouid be applled to ascertain the 
value of the Judgment of an expert. 

Since the judgment of an expert is of value pre- 
cisely in accordance with what there is back of it, 
every proper test shouid be applied.^^ Generally 


Pa.—Pittsburgh Termlnal Warehouse 
& Transfer Co. v. City of Pitts- 
burgrh, 198 A. 632, 330 Pa. 72. 

31. Mo.—State ex rei. State High- 
way Commission v. Bengal, App., 
124 S.W.2d 687. 

Pa.—Pittsburgh Terminal Warehouse 
& Transfer Co. v. City of Pitts¬ 
burgh, 198 A. 632, 330 Pa. 72. 

32. Cal —City of IjOs Angeles v. 
Deacon, 7 P.2d 878, 119 Cal.App. 
491. 

22 C.J. p 725 note 30. 

33. Cal.—Oakland v. Adams, 174 P. 
947, 37 Cal.App. 614. 

22 C.J. p 726 note 36. 

34. lowa.—Hali v. Polk, 165 N.W. 


119, 181 lowa 828—Rolfs v. Mul- 
lins, 162 N.W. 783, 179 lowa 1223. 
22 C.J. p 726 note 36. 

35. Mo.—Porter v. Hetherlngton, 168 
S.W. 469. 172 Mo.App. 602. 

Ohio.—Clark v. State, 12 Ohio 483, 
40 Am.D. 481. 

36. Ind.—^Hammond. Whiting & B. 
C. Electric R. Co. v. Spyzehalski, 
46 N.E. 47, 17 Ind.App. 7. 

N.T.—Levison v. Oes, 162 N.T.S. 
1043—^In re Carpenter, 146 N.T.S. 
366. 

37. Mich.—^Prost v. Milwaukee, etc., 
R. Co., 66 N.W. 19, 96 Mich. 470, 

22 C.J. p 726 note 41. 

38. N.Y.—Sisson v. Conger, 1 
Thomps. & C. 664. 
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39. Cal.—^In re Mullin, 42 P. 646, 
110 Cal. 262. 

40. N.H.—Cote V. Grand Trunfc R. 
Co., 49 A. 667, 70 N.H. 620. 

41. Conn.—Clinton v. Howard, 42 
Conn. 294. 

22 C.J. p 727 note 51. 

48. Tex.—^Homesteaders’ Life Ass'n 
V. Booth, Civ.App., 286 S.W. 889. 

43. Mont.—Irion v. Hyde, 106 P.2d 
666, 671, duoting Corpus JUris. 

44. Cal.—^In re Waite*s Guardianship, 
97 P.2d 238. 14 Cal.2d 727, su- 
perseding, App., 91 P.2d 617. 

22 C.j. p 727 note 58. 

Coxudstenoy and xeasoiuableiiess 
In considering testlmony of medi- 
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speaking, the testimony of an expert is subject to 
the same tests that are applied to the evidence of 
other witnesses.**® However, it is often first nec- 
essary to ascertain so far as possible what facts the 
expert has mentally added to those h 3 T)othetically 
stated,^® especially as to the general scientific prop- 
ositions on which, as ultimate major premises, the 


induction will be found finally to rest.47 

On cross-examination the tests usually applied are 
the usual weapons of a cross-examining counsel;^^ 
and a favorite line of attack on the expert is in 
testing the process of reasoning employed in de- 
ducing his conclusion,^^ an opportunity for doing 
which cannot properly be denied.50 


I. WEIGHT OF OPmiON 


§ 567. In General 

The weight of opinion evidence Is for the trier of the 
facts, and as a generat rule It Is not conci usi ve. The 
value of the opinion ordinarily depends on the competency 
or qualification of the wltness and the facts and circum- 
stances on which the opinion is based. A conclusion of 
law has no probative force. 

The weight to be given to opinion evidence is, 


within the bounds of reason,^! entirely a question 
for the determination of the jury, the court when 
trying a question of fact, or other trier of the 
facts,52 and, as a general rule, subject in some 
jurisdictions to an exception where the matter is 
such that the jury cannot be assumed to be able 
to form a correct opinion of their own, see infra § 
569, opinion evidence is not conclusi ve,® 2 even 


cal experts, court should apply test 
of consistency and reasonableness, 
’ havlng: reference to all other testi¬ 
mony which opinions may corrobo¬ 
rate or contradict.—In re Loomis’ 
Will, 174 A. 38. 133 Me. 81. 

45. 111-—Lyon v. Oliver, 147 N.B. 261, 
S16 111. 292, reversmg 227 Ill.App. 
611. 

La.—Johnson v. Hillyer, Deutsch, Bd- 
warda Inc., App., 186 So. 652, re- 
hearmg denied 186 So. 366. 

N.C.—Hedgpeth v. Coleman, 111 S. 
B. 617, 183 N.C. 309, 24 A.L.R. 
232. 

46. Cal.—In re Mullin, 42 P. 646, 110 
Cal. 262. 

22 aJ. p 728 note 64. 

47. N.T.—Clark v. Baird, 9 N,Y. 183. 

48. Ky.—GatlifE Coal Co. v. Hiirs 
AdmT, 92 S.W.2d 66, 58, 263 Ky. 
309, citing Corpus Juris. 

22 C.J. p 728 note 67. 

49. IlL—Danville & I. H. R. Co. v. 
Tidnck, 137 Ill.App. 553. 

22 C.J. p 728 note 68. 
sa Mass.—^Dickenson v. Pitchburg, 
13 Gray 546. 

Vt.—Titus V. Gage, 39 A. 246, 70 Vt. 
13. 

51. N.T.—Tubiola v. Baker, 233 N. 
Y.S. 373, 225 App.Div. 420—^Weav- 
er V. Scripture, 211 N.Y.S. 693, 126 
Misc. 741, affirmed 211 N.Y.S. 940, 
214 App.Div. 862. 

22 C.J. p 728 note 72. 

58. U.S.—^XJ. S. V. Alger, C.C.A.Ida- 
ho, 68 F.2d 692. 

Ala.—Beatty v. Palmer, 71 So. 422, 
196 Ala. 67. 

Ark.—^American Bauxite Co. v. Dunn, 
178 S.W. 934, 120 Ark. 1, Ann.Cas. 
1917C 626. 

Cal.—^Walzman v. Black, 281 P. 1087, 
101 C€Ll.App. 610. 

111.—^Libre v. Brotherhood of Ameri¬ 
can Yeomen, 168 111.App. 328. 


Ind.—National City Bank v. Kirk, 
134 N.B. 772, 86 Ind.App. 120. 

Mo.—^Dillinder v. Weeks, App., 50 
S.W.2d 162—Wolff V. Scullin Steel 
Co., App., 217 S.W. 671. 

N.Y.—Tubiola v. Baker, 233 N.Y.S. 
373, 226 App.Div. 420—^Weaver v. 
Scripture. 211 N.Y.S. 593, 125 Misc. 
741, affirmed 211 N.Y.S. 940, 214 
App.Div. 862—^In re King's Will, 
172 N.Y.S. 869. 

Okl.—Dalton v. Bilbo, 268 P. 274, 
126 Okl. 139. 

Or.—Babcock v. Gray, 107 P.2d 846 
—Laam v. Green, 211 P. 791, 106 
Or. 311. 

Pa.—Smith v. Penn Pederal Corpo¬ 
ration, 172 A. 147, 315 Pa. 20— 
Davis V. Southern Surety Co., 163 
A. 119, 302 Pa. 21—Sorensen v. 
Quaker City Poster Advertising 
Co., 130 A. 432, 284 Pa. 209. 

Tex.—Carter v. Myers, Civ.App., 149 
S.W.2d 248—Octane Oil Refining 
Co. V. Blankenship-Antilley Imple- 
ment Co., Civ.App., 117 S.W.2d 885 
—Transcontinental Ins. Co. of 
New York v. Prazier, Civ.App., 60 
S.W.2d 268—Gulf, C. & S. F. Ry. 
Co. V. Davis, Civ.App., 225 S.W. 
773. 

22 C.J. P 728 notes 70, 73, p 734 note 

8 . 

53. U.S.—Ciba Pharmaceutical 

Products V. Abbott Laboratories, 
Cust. & Pat.App., 121 F.2d 561— 
Louisville & N. R Co. v. William- 
son, C.C.A.Ga., 87 F.2d 34—U. S. 
V. Best & Co., Cust. & Pat.App., 86 
F.2d 23—Boggs & Buhl v. Com- 
missioner of Internal Revenue, C. 
C.A., 34 P.2d 869—Pittsburgh 

Taxicab Co. v. U. S., C.C.A.Ohio, 
281 F. 669, 24 A.L.R. 1126, affirm- 
ing, D.C., U. S. V. One W. W. Shaw 
Automobile Taxi and 186 Quarts 
of Penwlck Whisky, 272 F. 491. 

Cal.—^Thomas Haverty Co. v. Jones, 
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197 P. 106, 185 Cal. 285—Wilkin- 
son V. Standard Accident Ins. Co. 
of Detroit, Mich., 180 P. 607, 180 
Cal. 252—Fanning v. Merchants* 
Nat. Trust & Savings Bank, 276 P. 
967, 97 Cal.App. 676—Wardrobe v. 
Miller, 200 P. 77, 53 Cal.App. 370. 
Ga.—Southern Ry. Co. v. Abercrom- 
bie, 165 S.B. 901, 45 Ga.App. 623. 
Ind.—Hubbard Steel Foundry Co. v. 
Remiszews-ki, 132 N.B. 691, 76 Ind. 
App. 619. 

Miss.—Leavenworth v. Board of 
Mississippi Levee Commissioners, 
140 So. 618, citing Corpus Juzis. 
Mo.—Koehler v. Wells, 20 S.W.2d 
31, 323 Mo. 892—Clingenpeel v. 

Citizens' Trust Co. of Boonville, 
Mo., 240 S.W. 177, 185, citing Cor¬ 
pus JtiriB—White v. Meiderhoff, 
App., 281 S.W. 101—^Harrison v. 
Chicago & A. R. Co., 239 S.W. 871, 
209 Mo.App. 526. 

N.H.—Ballas v. P. W. Woolworth 
Co., 10 A.2d 233, 90 N.H. 428— 
Mooney v. Chapdelaine, 10 A2d 
220, 90 N.H. 415, affirmed 11 A.2d 
713. 

N.Y.—Tooley v. State, 252 N.Y.S. 
278, 141 Misc. 4, affirmed 255 N.Y. 
S. 846, 235 App.Div. 656, affirmed 
182 N.B. 223, 259 N.Y. 658. 

Or.—^Paine v. Meier & Frank Co., 27 
P.2d 316, 146 Or. 40, rehearing 
denied 29 P.2d 531, 146 Or. 40— 
Littlepage v. Security Savings & 
Trust Co., 3 P.2d 762, 753, 137 Or. 
559, citing Corpus Juxis. 

Tenn.—Groveland Banking Co. v. 
City Nat. Bank, 234 S.W. 643, 144 
Tenn. 620. 

Tex.—Simmonds v. St. Louis, B. & 
M. Ry. Co., 91 S.W.2d 332, 334, 127 
Tex. 23, quoting Corpus Juzis, and 
modifying St Louis, B. & M. Ry. 
Co. V. Simmonds, Civ.App., 60 S.W. 
2d 343—Octane Oil Reflning Co. v. 
Blankenship-Antilley Implement 
Co., Civ.App., 117 S.W.2d 886. 
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though uncontroverted^^ and unanimous.55 Opin- 

ion evidence, under the circumstances of the case, 
may be of probative value,56 and it may be suffi¬ 
cient to support a verdict or finding.57 In deter- 
mining the value of an opinion, factors for con- 
sideration are the extent to which the witness is 
competent or qualified to express the opinion, with 
regard to his knowledge, training, experience, pow- 
ers of observation, and the degree of attention he 


gave to the matter,^^ and the existence of any nat- 
ural bias due to circumstances.^® A conclusion by 
a witness who is not qualified to form an opinion 
with a proper basis is entitled to little or no 
weight,®® and opinions of laymen on technical sub- 
jects are not considered as substantive evidence.®^ 
Opinion evidence is entitled to weight only when 
consistent with probability and reason,®^ and a con¬ 
clusion contrary to reason or to common knowledge 


Wis.—Tegen v. Chapin, 187 N.W. 
185, 176 Wis. 410. 

22 C.J. p 729 note 77, p 730 note 78, 
p 731 note 81. 

Opinions on 'benefit of zoning* sre- 
striotions 

ljaymen*s opinions that zoning 
ordinance restriction on use of prop- 
erty is in the inlerest of publlc good 
are not flnal.—State Bank & Trust 
Co. V. Village of Wilmette, 193 N.B. 
131, 358 111. 311, 96 A.L.R. 1327— 
Forbes v. Hubbard, 180 N.B. 767, 348 
111. 166. 

Opinions on necesslty for bns Une 
On appeal from an order of the 
railroad coznmission denying an ap- 
plication for a certiflcate of conven- 
ience and necesslty to operate a bus 
Une, the opinion of witnesses testl- 
fylng before the commission on the 
ultimate fact to be decided, that is, 
the existence or nonexlstence of a 
public necesslty for the bus line, 
cannot be substituted for the opin¬ 
ion of the commission thereon.— 
Railroad Commission of Texas v. 
Shupee, Civ.App,, 67 S.W.2d 295, af- 
firmed Shupee v. Railroad Commis¬ 
sion of Texcus, 73 S.W.2d 605, 123 
Tex. 621. 

Beport by newspaper 

In action on accident pollcy In- 
volving the Issue of whether in- 
sured accidentally shot himself or 
commltted suicide, the fact that 
newspapers reported that he had 
commltted suicide was not conclu- 
sive on such issue, being merely an 
inference.—^Wilklnson v. Standard 
Accident Ins. Co. of Detroit, Mlch., 
180 P. 607, 180 Cal. 262. 

Prima facie proof 

In action agalnst surety company 
on guaranty bond, testimony that lo- 
cal manager of company had veri- 
fied valldity of bond and letter of 
conflrmation did not establish “pri¬ 
ma facie” the execution of the 
bond.—Coen v. American Surety Co. 
of New York, C.C.A.Mo., 120 F.2d 
393. 

54. lowa.—^Wood v. Wood, 262 N.W. 
773, 220 lowa 441. 

N.T.—Shabotzky v. Equitable Life 
Assur. Soc., 12 N.Y.S.2d 848, 267 
App.Div. 267, reargument denied 
14 N.Y.S.2d 279. 267 App.Div. 967. 
Tex.—Commercial Standard Ins. Co. 
V. First State Bank of Vemon, 


Civ.App., 142 S.W.2d 621, error 
dismlssed. 

22 C.J. p 729 note 76. 

Opinion of interested witness 
Uncontroverted opinions of inter¬ 
ested witness cannot be relied on to 
take issue from jury in absence of 
corroboration.—^Wichita Falis & S. R. 
Co. V. Holbrook, Civ.App., 50 S.W.2d 
428. afflrmed 78 S.W.2d 938, 126 Tex. 
184, certiorari denied 56 S.Ct. 139, 
296 U.S. 618, 80 L.Bd. 439. 

55. Ark.—^Pearl City Packet Co. v. 
Towery, 43 S.W.2d 1086, 184 Ark. 
966. 

22 C.J. p 729 note 76. 

56. 111.—^Moustgaard v. Industrial 
Commission, 122 N.B. 49, 287 111. 
166. 

Mo,—Colllns V. Leahy, 146 S.W.2d 
609. 

Corroboration of opinion 
In passenger^s action for injuries 
sustained from jerking of Street car, 
testimony that Street car gave un- 
usual jerk was held suflaclently cor¬ 
roborat ed by evidence that passen- 
ger was thrown over backwards to 
take case to Jury.—^Lutzenberger v. 
Milwaukee Electric Railway & Light 
Co., 271 N.W. 409, 224 Wis. 44. 

67. N.Y.—^Menlck v. Bruckman, 19 
N.B.2d 91, 279 N.Y. 795, reversmg 
7 N.Y.S.2d 332, 266 App.Div. 810. 
Okl.—Texas Co. v. Alred, 28 P.2d 
666, 167 Okl. 128. 

22 C.J. p 732 note 97. 

Objectlon to statement as conoliu 
Bion 

A statement objected to as a con¬ 
clusion has been held sufficient un¬ 
der the circumstances of the case to 
sustain a finding on an issue. 

Cal.—^Bank of Italy Nat. Trust & 
Savings Ass*n v. Bettencourt, 7 P. 
2d 174, 214 Cal. 671. 

111.—Swanson v. Kohout, 136 N.B. 
656, 304 111. 606. 

58. U.S.—^Anderson v. American 
Smelting & Refining Co., D.C.Utah, 
265 F. 928. 

lowa.—^Pearl v. Omaha & St. L, R. 

Co., 88 N.W. 1078, 116 lowa 635. 
T Car» —Todd V. Prairie Pipe Line Co., 
196 P. 623, 108 Kan, 485. 

Ky.—CommonweaJth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 

Mo.—Long V. Mild, 149 S.W.2d 863. 
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Wyo.—^Davis v. Graham, 225 P. 789, 
31 Wyo. 239. 

22 C.J. p 729 note 74. 

Opinion as to nonexlstence of person 
The extent of the search affects 
the weight of the opinion of a wit¬ 
ness testifying as to the nonexist- 
ence of a person.—Morris v. Equita¬ 
ble Life Assur. Soc. of U. S., 191 N. 
W. 190, 109 Neb. 348. 

1 59. U.S.—^Anderson v. American 
Smelting & Refining Co., D.C.Utah, 
265 F. 928. 

60. Ky.—United Carbon Co. v. 

Spence, 148 S.W.2d 1038, 285 Ky. 
568. 

La.—^Neely v. Texas & P. Ry. Co., 
82 So. 745, 146 La. 671. 

Mo.—^Hall V. Wilkerson, App., 84 S. 
W.2d 1063. 

61. U.S.—^^tna Life Ins. Co. of 
Hartford, Conn., v. Kelley, C.C.A. 
Mo., 70 F.2d 689, 93 A.L.R. 471— 
Simmons v. Farley, D.C.D.C., 18 F. 
Supp. 758, reversed on other 
grounds Farley v. Simmons, 99 F. 
2d 343, 69 App.D.C. 110, certiorari 
denied Simmons v. Farley, 59 S.Ct. 
244, 305 U.S. 651, 83 L.Bd. 422, re- 
hearing denied 59 S.Ct. 366, 305 
U.S. 676, 83 L.Ed. 438. 

Mo.—Brown v. Metropolitan Life 
Ins. Co., App., 161 S.W.2d 499. 
Constxuctlon of will 
The opinions of persons who have 
no technical knowledge of the con- 
struction. of wills have been held to 
be of trivial value.—^Ligon v. Bolin- 
ger^s Bx’r, 238 S.W. 180, 194 Ky. 76. 
Title 

The opinion of a lay witness on a 
question of title involving consider¬ 
atione of great technical Impor- 
tance is lnsufi9.cient to support a 
verdict or decree. 

Ala.—^Mulcahy v. Mulcahy, 84 So. 
762, 203 Ala. 521. 

111.—^Young V. Bbersohl, 159 N.B. 

235, 328 111. 273. 

Change of possession 

A conclusion of a lay witness that 
he gave “possession” of insured 
property to another was held Insuffi- 
cient, on the issue of “change of 
possession,” to avoid a flre pollcy.— 
Evans v. London Assur. Corporation, 
161 A, 613, 107 N.J.Law 183. 

62. Me.—^Rogers v. Kendall, 119 A. 
616, 122 Me. 248. 
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and experience has no probative force®® and is in- 
sufficient to support a verdict.®^ Likewise a con- 
clusion which cannot be true as a matter of law 
affords no basis for a judgment.®® An opinion may 
be disregarded where the question at issue is not 
a subject for opinion evidence.®® 

The value of opinion evidence ordinarily depends 
on the particular facts and circumstances on which 


the opinion is based,®^ at least where the witness is 
not an expert,®® and the opinion is entitled to no 
greater weight than the facts justify.®® Mere opin- 
ions or conclusions of an unskilled witness, without 
adequate supporting facts, possess little or no pro¬ 
bative value,7® and have been held insufficient to 
authorize or sustain a verdict, decree, award, or 
finding,*^^ or to warrant submission of the issue to 


Mo.—Grawe v. Schmidfs Estate, 293 
S.W. 375. 

Wis.—Tegen v. Chapin, 187 N.W. 
185. 176 Wis. 410. 

63. Colo.—Snowden v. Taggart, 17 
P.2d 805. 91 Colo. 526. 

6<L Iowa«—Spaulding v. Mlller, 264 
N.W. 8, 220 lowa 1107. 

W.Va.—Simma v. Charleston Inter- 
urban R. Co., 161 S.E. 8, 111 W.Va. 
180. 

65. Tex.—^Texas & N". O. Ry. Co. v. 
JelE Chaison Townsite Co., Com. 
App., 298 S.W. 399, afflrmlng in 
part and reversing in part, Civ. 
App., 290 S.W. 892. 

68. U.S.—Union Gas & Oil Co. v. 
Adkins, C.C.A.B:y., 278 F. 854. 

67. U.S.—Gessell v. Commlssioner 
of Internal Revenue, C.C.A., 41 F. 
2d 20. 

Ga.—Lane v, Happ Bros. Co., 162 S. 

E. 519, 44 Ga.App. 677, 

Me.—Syde*a Case, 142 A. 777, 127 Me. 
214—Rogers v. Kendall, 119 A. 616, 
122 Me. 248. 

MInn.—^In re County Dilch No. 67, 
Murray County, 186 N.W. 711, 161 
Minn. 202. 

Mo.—Clevinger v. St Louls-San 
Francisco Ry. Co., 109 S.W.2d 369, 
841 Mo. 797, certiorari denied 68 
S.Ct. 366, 302 U.S. 760, 82 L.Ed. 
688. 

22 C.J. p 732 note 90. 

68 . Tenn.—^Plerce v. Plerce, 127 S, 
W.2d 791, 174 Tenn. 508—Secun- 
tles Inv. Co. v. White, 91 S.W.2d 
681, 19 Tenn.App. B40. 

69. U.S.—U. S. V, Nelson, C.C.A. 
Ark., 102 F.2d 615, certiorari de- 
nied Nelson v. U. S., 60 S.Ct 81, 
308 U.S. 550, 84 L.Ed. 462. 

Cal.—^Messner v. Board of Dental 
Examiners of Califomla, 262 P. 
68, 87 Cal.App. 199. 

Mlch.—In re Astolas' Estate, 262 N. 
W. 766, 273 Mich. 189, 101 A.L.R. 
760—^In re McCaxbery, 219 N.W. 
707, 243 Mlch. 39. 

Mont.—Irion v. Hyde, 106 P.2d 666, 
110 Mont. 670. 

N.T.—In re St. Lawrence Transmis- 
sion Co.. 244 N.T.S. 608, 187 Misc. 
608. 

7a U.S.—^U. S. V. Nelson, C.C.A. 
Ark., 102 P.2d 616, certiorari de¬ 
nied Nelson v. U. S., 60 S.Ct. 81, 
308 U.S. 660, 84 L.Ed. 462—Ever- 
glades DraJinage Dist v. Florida 
Ranch & Dairy Corporation, C.C.A. 


Fla., 74 F.2d 914, rehearing denied 
76 F.2d 1013. 

Colo.—^Larson v. Wahl, 223 P. 19, 74 
Colo. 465—^McKee Live Stock Co. 
V. Menzel, 201 P. 62, 70 Colo. 308. 
Ga.—Dougherty v. Dougherty, 112 
S.E. 464, 163 Ga. 487—Haygood v. 
E. B. Clark Co., 107 S.E. 379, 27 
Ga.App. 101—'Blanchard, Humber 
& Co. V. Hagan Gas Engine & Mfg. 
Co., 106 S.E. 604, 26 Ga.App. 6'38. 
111.—Goddard Tool Co. v. Crown 
Electrical Mfg. Co., 219 IlLApp. 
34. 

Ky.—^Norfolk & W. Ry. Co. v. Mc- 
Coy, 77 S.W.2d 392, 257 Ky. 82— 
Guthrie v. Foster, 76 S.W.2d 927, 
256 Ky. 763—Sprlngfleld Flre & 
Marine Ins. Co. v. Ramey, 63 S.W. 
2d 660, 246 Ky. 367—Common- 

wealth V. Combs, 50 S.W.2d 497, 
244 Ky. 204. 

La.—^Martin v. Martin, 92 So. 46, 161 
La. 630. 

Mich.—Stevenson v. Antnm Iron Co., 

283 N.W. 632, 287 Mich. 418. 
Mo.—Blliott V. Chicago, M. & St. P. 

Ry, Co., 236 S.W. 17—Patrum v. 
St. Louis & S. F. R. Co., 129 S.W. 
1041, 146 Mo.App. 332. 

Mont.—Phelps v. Union Central 
Life -Ins. Co., 71 P.2d 887, 105 
Mont. 196—^Bray v. Cove Irr. Dist., 

284 P. 639, 86 Mont. 662. 

N.y.—Second United Cities Realty 
Corporation v. Price & Schumach- 
er Co., 242 N.Y. 120, 151 N.B. 160, 
reversing 210 N.Y.S. 918, 214 App. 
Div. 806—Stutson v. Atchison, T. 
& S, P. R. Co., 183 N.Y.S. 417, 192 
App.Dlv. 482—^Lanyon’s Detectlve 
Agency v. Cochrane, 199 N.Y.S. 
482. 

Tex.—^Webb v. Reynolds, Com.App., 
207 S.W. 914, reversing, Civ.App., 
160 S.W. 162—People’s Ice Co. v. 
Glenn, Civ.App., 8 S.W.2d 735. 
Va.—Gutshall v. Hamilton, 114 S.E. 

695, 134 Va. 416. 

22 C.J. p 738 note 3. 

Solutilia evidence 

Oplnlons of nonexpert witnesses, 
not predicated on facts of proba¬ 
tive value, do not constitute scintilla 
evidence.—^Thompson v. Jordan, 2 
S.W.2d 640, 222 Ky. 788. 

Sffeot of oumnlatioiL of TixijnipxM>rted 
oplnlons 

Mere cumulation of unsupported 
opinions, based on isolated and dis- 
connected facts without probative 
weight, does not give probative force 
to evidence.—^EKissenbach v. Reld- 
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har's Ex^x, 53 S.W.2d 731, 246 Ky. 
449. 

Posses sion, 

(1) It is extremely doubtful 
whether testimony in hsec verba that 
a party was in possession of lands 
is of any weight, since possession 
may often be a matter of opinion. 
—Horton v. Smith-Richardson Inv. 
Co., 87 So. 905, 81 Fla. 256. 

(2) Witness' testimony, as collec¬ 
tive fact, that he is in possession, is 
sufficient evidence of possession, if 
cross-examination does not show that 
statement was mere conclusion with¬ 
out the required supporting fact.— 
Morris v. Card, 135 So. 340, 223 Ala. 
254. 

ConclTLSlon as to maldng of oontraot 
A contract is not proved by evi¬ 
dence of a convorsation in which one 
party States mere conclusions as to 
the making of the contract.—^In re 
Culhane's Estate, 2 A.2d 667, 138 
Pa. Super. 339, affirmed 5 A.2d 377, 
334 Pa. 124. 

71- Cal.—^Wright v. Salzberger & 
Sons, 264 P. 671, 81 Cal.App. 690 
—Tashjian v. Krikorian, 202 P. 
966, 66 Cal.App. 160. 

Ga.—Worthy v. Williams, 12 S.B.2d 
139, 64 Ga.App. 47. 

lowa.—Co-operative Sales Co. v. Van 
der Beek, 259 N.W. 686, 219 lowa 
974. 

Ky.—Insurance Co. of North Amer¬ 
ica V. Creech Drug Store, 94 S.W. 
2d 654, 264 Ky. 364—Witt v. Witt, 
220 S.W. 1065, 188 Ky. 45. 

La.—^Williams v. Brown, App., 181 
So. 679. 

Mich.—^Rice v. J. F. Braun & Son, 
261 N.W. 84, 271 Mich. 532. 

Miss.—^Harris v. Pounds, 187 So. 891, 
186 Mxss. 688—Columbus & G. R. 
Co. V. Coleman, 160 So. 277, 172 
Miss. 614. 

N.Y.—Kline v. Kleenan, 185 N.Y.S. 
113. 

Pa.—Stybr v. Walter, 116 A. 169, 272 
Pa. 202—Riebel v. Land Title 
Bank & Trust Co., 17 A.2d 742, 
143 Pa.Super. 136. 

R. I.—Scott V. Smith, 135 A. 327, 48 
R.I. 66. 

S. C.—Murrell v. Charleston & W. C- 
R. Co., 106 S.E. 360, 115 S.C. 228. 

Tex.—Phillips v. Texas & P. Ry. Co., 
Com.App., 296 S.W. 877, revers¬ 
ing Texas & P. Ry. Co. v. Phil¬ 
lips, Civ.App., 289 S.W. 697—Smith 
V. Lynn, Civ.App., 152 S.W.2d 838 
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the jury.^2 So an opinion based on speculation or 
conjecture is of no probative forceps and is insuf- 
ficient to support a verdict or finding.'^^ 

A cofLclusion of law has no probative force.*^® 

§ 568. Inference 

a. In general 

b. Damages 

c. Distance and space 

d. Identity and correspondence 

e. Mcntal condition or capacity 

f. Physical condition 

g. Speed 

h. Value 

i. Other matters 

a. In General 

Generali/, the evidence of a skllled observer Is en- 
tltled to more welght than that of one who Is unskilled. 
A proper Inference Is of equal value with fact testimony, 
and an opinion based on observatlon has been held to be 


entitied to greater welght than an opinion by a non- 
observer. 

Generally, as between the evidence of a skilled 
and that of an unskilled witness of phenomena of 
a technical nature, the greater weight lies with the 
skilled observer.7® An inference which is drawn 
by one with requisite experience from adequate data 
is evidence of equal value with so-called fact tes¬ 
timony,and an opinion or inference based on ob- 
servation has been held to be entitied to greater 
weight than an opinion by a nonobserver.'^® 

h. Damages 

An estimate of damages Is not conclusive but Its 
welght Is for the trier of the facts. It may form a suffi¬ 
cient basis for a Judgment provided it is supporced by a 
statement of the facts on which it is based. 

An estimate of damages by a nonexpert witness 
is not binding or conclusive,even though uncon- 
tradicted,^0 |>ut its weight is for the jury or other 


—^Watson V. Tajnez, Civ.App., 136 
S.W.2d 646—Kempner v. Hunts- 
ville State Bank, Civ.App., 282 S. 
W. 326. 

Va.—Mulllns v. Sutherland, 109 S.E. 
420. 131 Va. 5'47. 

Wis.—^Lutzenberger v. Mllwaukee 
Electric Railway & Light Co., 271 
N.W. 409, 224 Wis. 44. 

72. U.S.—Norfolk & W. Ry. Co. v. 
Hali, C.O.A.W.Va., 49 F.2d 692. 

Ky.—^Insurance Co. of North Ameri¬ 
ca V. Creech Dnigr Store, 94 S.W. 
2d 664, 264 Ky. 364—Norfolk & W. 
Ry. Co. V. McCoy, 77 S.W.2d 392, 
267 Ky. 32—Springfleld Fire & 
Marine Ins. Co. v. Ramey, 6'8 S. 
W.2d 660, 246 Ky. 367—Chesa- 

peake & O. Ry. Co. v. Coleman, 
210 S.W. 947, 184 Ky. 9. 

73. U.S.—Consolidated Gas Utili¬ 
ties Corporation v. Thompson, D. 
C.Tex., 14 F.Supp. 318, afflrmed 
Thompson Consolidated Gas Utili¬ 
ties Corporation, 67 S.Ct. 364, 300 

U.S. 65, 81 L.Ed. 610. 

Ky.—Commonwealth v. Comhs, 60 
' S.W.2d 497, 244 Ky. 204. 

Or.—^Warner v. Synnes, 236 P. 305, 
114 Or. 461, afflrming 230 P. 362, 
114 Or. 461. 

Vt.—Goodwin v. Gaston. 164 A- 772, 
103 Vt. 3'67. 

IflTot oontroUin^ 

Where witness testifled no groods 
were sold at factory, testimony that, 
If any were so sold, he would make 
freight allowance from price, was 
speculation and not controlling.—U. 
S. V. Traders' Paper Co., 14 Ct.Cust. 
App. 293. 

Probable hid after oompletioiL of 
Work 

Englneers* testimony as to what 
they would have hid on sewer con- 
tract was held of Uttle value in 


suit involving payment for extras.— 
Peabody v. Sanitary Dist. of Chica- 
go, 235 IlLApp. 265. 

74. Ky.—Hensley v. Braden, 91 S. 
W.2d 34, 262 Ky. 672. 

75. Cal.—^Pryor v. Industrial Acc. 
Commission, 198 P. 1046, 186 Cal. 
169. 

Tex.—Watson v. Tamez, Civ.App., 
136 S.W.2d 645—Wilhoit v. Iver- 
son Tool Co, Civ.App., 119 S.W.2d 
709, error dismissed by agreement 
—^Bourland v. Huffhines, Civ.App., 
269 S.W. 184, affirmed Huifhines v. 
Bourland, Com.App., 280 S.W. 661. 
22 C.J. p 733 note 4. 

OhaasTe of legal relation, by oonclu- 
slon 

A litigant cannot, by testlfying to 
a legal conclusion, change the legal 
relations of the parties.—Pettett v. 
Cooper, 24 N.E.2d 299, 62 Ohio App. 
377. 

BlgamotLS marxlage 

The bare statement by one of 
parties to marriage contract that 
mamage was bigamous was conclu¬ 
sion on part of party making asser- 
tion rather than proof of such fact. 
—Linado v. Linado, 16 N.T.S.2d 670, 
172 Misc. 782. 

Oommnnity property 
An opinion of either spouse as 
to whether property is separate or 
community property is of no welght. 
Cal.—^In re Pepper^s Bstate, 112 P. 
62, 158 Cal. 619. 

Nev.—^In re Wilson’s Es tat e, 6’3 P. 
2d 339, 66 Nev. 853, rehearlng de- 
nied 66 P.2d 1207, 66 Nev. 600— 
Barrett v. Franke, 208 P. 436, 46 
Nev. 170. 

3^egal effect of statute 

Witness* opinion as to legal eftect 
of statute is nelther controlling nor 
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material, construction being for 
court.—U. S. v. A. W. Faber, Inc., 16 
Ct.Cust.App. 467. 

Authority to acoept Service for oor- 
poratlon. 

A mere expresslon of opinion by 
an unnamed telephone girl at a for- 
eign corporatlon's offlce, or the sec- 
retary of one served on behalf of 
the foreign Corporation, that such 
person could accept Service is insuf- 
flcient to show that he was a man- 
aging agent or other person who 
could properly be served.—Stollman 

V. Olmsted, 196 N.Y.S. 689, 203 App. 
Div. 476. 

76. Cal.—In re Thomas, lOl P. 798, 
155 Cal. 488. 

22 C.J. p 733 note 6. 

77. Mo.—^Pedigo v. Roseberry, 102 
S.W.2d 600, 340 Mo. 724. 

7a Ark.—^Atwood v. Ballard, 287 
S.W. 1001, 172 Ark. 176. 

Colo.—In re Stitzer’s E^^tate, 68 P, 
2d 661, 100 Colo. 621. 

Ga.—^Western & A. R. Co. v. Robin- 
son, 46 S.B. 425, 119 Ga 331. 

22 C.J. p 734 note 9. 

79. Ind.—State v. Reid, 186 N.E. 
449, 204 Ind. 631, 86 A.L.R. 1442. 

lowa—Curtis v. Town of Dunlap, 
210 N.W. 800, 202 lowa 588. 

S.D.—Bracfcen v. Bracken, 217 N. 

W. 192, 62 S.D. 262. 

Tex.—^Nassos v. Duke, Civ.App., 241 
S.W. 647—Quanah, A. & P. Ry. Co. 
V. Bone, Civ.App., 208 S.W. 709, 
error refused. 

Wis.—Jewell v. Wlsconsin-Minneso- 
ta Light & Power Co., 194 N.W. 31, 
181 Wis. 66. 

80. Colo.—Mooney v. Van Kleeck 
Mortgage Co., 245 P. 848, 79 Colo. 
262. 
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trier of the facts.^^ When the witness is sufficient- 
ly qualified, an estimate of damages may form a 
sufficient basis for a judgment,*^ ■i)ut to be of pro¬ 
bative force the estimate must be supported by a 
statement of the facts on which it is based,^^ and 
without this statement the estimate is not sufficient 
to support a judgment,^^ or to present an issue for 
the jury.86 An opinion should be considered only 
when it is based on evidence of lawful elements 
of damage.®® 

c. Distance and Space 

The weight of an estimate as to distance or space Is 
for the trier of the facts, and it is not conciusive. To be 
entitied to weight the opinion must be more than mere 
conjecture. 

The weight of an estimate as to distance or space 
is for the jury or other trier of the facts,^7 and it 
is not necessarily conclusive.^s To be entitied to 
weight the opinion must be more than mere con¬ 
jecture.®^ 

d. Identity and Gorrespondence 

The weight of testimony as to persona! recognition 
depends greatly on the opportunity and attention of the 
witness, the lapse of time since the person was seen, and 
his change of features. The final determinatlon as to 
Identity or correspondence Is for the Jury. 


The weight of testimony as to personal recog¬ 
nition depends greatly on the opportunity of the 
witness for observation of the person, and the 
probability that he took accurate notice,®® as well 
as the lapse of time since the person was last seen,®i 
and his change of features in the meanwhile.®® 
The testimony is received with caution when it is 
inconsistent with other evidence in the case,®® and 
the testimony of a witness making a contradictory 
statement regarding identity has been considered of 
no probative force.®^ Difficulty in identifying par- 
ticular articles similar to many in common use 
merely affects the weight of the evidence.®® In any 
event the final inference as to identity or corre¬ 
spondence is for the jury.®® 

e. Mental Condition or Capacity 

Opinions as to mental condition or capacity expressed 
by qualifled lay witnesses may possess substantia! evi- 
dentlary value, but their weight is for the trier of the 
facts, and they are to be considered In connection with 
the crediblllty, capacity to form an opinion, and intelli- 
gence of the witness, and his opportunities for observa¬ 
tion. Ordinarily the weight of an opinion is dependent on 
the facts and reasons supporting it. 

Opinions as to the mental condition or capacity 
of a person, expressed by qualified lay witnesses, 
may possess substantial evidentiary value,®7 superi- 


Michu—In re Harper Ave., 213 N.W. 
74, 237 Mlch. 684. 

81. Colo.—Mooney v. Van Kleeck 
Mortgage Co., 245 P. 348, 79 Colo. 
262. 

Ind.—State v. Reid, 186 N.B. 449, 
204 Ind. 681, 86 A.L..R. 1442. 

82« La.—Max Barnett Purniture Co. 

V. Hock, 118 So. 771, 9 La.App, 18. 
Mias.—^Dyer v. Hobert, 117 So. 244, 

150 Miss. 857, followed in Foun- 
taln V. McDonald, 132 So, 104. 
Tex.—^Dempsey Oil Co. v. Torrans, 
Clv.App., 244 S.W. 86'6—^Panhandle 
& S. F. Ry. Co. V. Arnett, Civ.App., 
219 S.W, 232, dlsmissed for wajit 
of Jurisdlctlon. 

83. Ark.—Franks v. Rogers, 246 S. 

W. 311, 156 Ark. 120. 

Tex.—^Lancaster v. Whittle, Civ. 

App., 210 S.W. 334. 

TTtah.—^Bingham Coal & Lumber Co. 
V. Board of Bducation of Jordan 
School Dist. of Salt Lake County, 
211 P. 981, 61 Utali 149. 

84. Tex.—^Beaumont Gaslight Co. v. 
. Rutherford, Civ.App., 223 S.W. 245. 

85. Ga.—^Atlantic Coast Line R. Co. 
V. Atklns Dairy Co., 152 S.B. 303, 
41 Ga.App. 212. 

86 . 111.—Super-Power Co. of Illinois 
V. Sommers, 186 N.B. 476, 352 111. 
610—^Illinois Power & Light Cor¬ 
poration V. Talbott, 152 K.B. 486, 
321 111. 538. 

87. Ala.—Southern Ry. Co. v. Sher- 
rlU, 167 So. 731, 282 Ala. 184. 


Mass.—^Nicholas v. Lewis Fumlture 
Co., 198 N.R 753, 292 Mass. 500. 
Correctlon, of answer as affectlng 
credlblUty 

Amendment of answer, changing 
from feet to yards alleged distance 
from which defendant flrst saw ap- 
proaching automobile, was held not 
to affect his credihility as witness. 
—^Kennedy v. Opdenweyer, 121 So. 
636, 11 La.App. 632, rehearing denied 
123 So. 906, 11 La.App. 632. 

88. Mo.—^Kirk v. Kansas City, App., 
128 S.W.2d 1128. 

Tex.—Texas & N. O. Ry. Co. v. 
New, Civ.App., 96 S.W.2d 170, er¬ 
ror dlsmissed. 

Va.—^Norfolk & W. Ry. Co. v. Hen- 
derson, 111 S.E. 277, 132 Va. 297. 

89. Cal.—Barnett v. Atehison, T. & 
S. F. Ry. Co., 278 P. 443, 99 Cal. 
App. 310. 

DlstasLC» of oar at nlght 

The testimony of a witness as to 
the distance of a car coming direct- 
ly toward him at night, only the 
headlights of the car heing seen, 
is entitied to hut little weight in de- 
termining the exact distance of the 
car.—Andrews v. Armour & Co., 178 
A. 369, 119 Conn. 661. 

9a Ark.—^Fidelity & Guaranty Fire 
Corporation v. Goforth, 63 S.W.2d 
976, 187 Ark. 1098. 

22 O.J. p 599 note 24. 

Oomparatlve facllitles 
The evidence of those who testify 
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from an inspection with the person 
before them is entitied to greater 
weight than the testimony of those 
who state identifying marks.—^Brack 
V. Wood, 11 La.Ann. 612. 

91- Ohio.—Sperry v. Tebbs, 10 Chio 
Dec., Reprint, 318, 20 Cinc.L.Bul. 
181. 

9a. Pa.—Sheehan'3 Est., 20 A. 1003, 
139 Pa. 168. 

22 C.J. p 599 note 26. 

93. Cal.—Taylor v. McCowen, 99 P. 
361, 164 Cal. 798. 

22 C.J. p 699 note 27. 

94. Philippine,—tl. S, v. Gregorlo, 4 
Philippine 443. 

95n Ala.—Gady v. State, 3 So. 429, 
83 Ala. 51. 

22 C.J. p 697 note 92 [oj. 

96- Ark.—Fidellty & Guaranty Pire 
Corporation v. Goforth, 63 S.W.2d 
976, 187 Ark. 1098. 

22 C.J. p 599 note 29. 

97. Idaho.—^Kelly v. Perrault, 48 P. 
46, 5 Idaho 221. 

Ind.—Rice v. Rice, 176 N.R 640, 92 
Ind.App. 640. 

DraftBman of wUl 

(1) Testimony of reputable attor- 
ney, who drafted will, conceming 
testatores mental capacity is en¬ 
titied to great weight.—Forehand v. 
Sawyer, 136 S.R 683, 147 Va. 106. 

(2) However, it has also been held 
that the interest of the attomey who 
drafted the will In upholding it 
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or to the testimony of medical experts,^^ and may 
be sufficient to take the question to the jury,^^ but 
they are usually of little weight because of a lim- 
ited extent of observation and the indefinite and 
inconclusive character of the testimony itself.i The 
weight of an opinion is for the determination of 
the jury, court, or other trier of the facts.2 The 
opinion is not conclusive,^ and it is to be considered 


in connection with the credibility, capacity to form 
an opinion, and intelligence of the witness, and his 
opportunities for observation.^ Ordinarily, the 
weight of the opinion is dependent on,^ and is no 
stronger than,® the facts and reasons on which it 
is based; without reasons or facts sufficient to jus- 
tify or to afford a basis for the conclusion an opin¬ 
ion is of no probative value,*^ or at most it is enti' 


could be considered In determining 
weiffht to be given attorney*s testi¬ 
mony that testator was mentally 
competent.—In re Paucett*s Estate, 
295 P. 118, 160 Wash. 295. 

(8) The testimony of a draftsman 
of the will was held entitled to un- 
usual weight where he was also 
the county clerk with long court ex- 
perience which made him familiar 
with wills and with their legal re- 
Quirements.—Jenkins v. Trice, 147 S. 
B. 251, 152 Va. 411. 

98. U.S.—In re Ward, N.J., 194 F. 
89, 114 C.C.A. 167, afflrming, D.C., 
194 F. 174. 

111.—Rutherford v. Morris, 77 111. 
397. 

Pa.—In re Blane, 65 A. 917, 206 Pa. 
204. 

99- 111.—Williams v. Prudential Ins. 

Co. of America, 271 IlLApp. 632. 

68 C.J. p 1083 note 95. 

CouslderatloxL with estperfe testimony 
The testimony of nonexpert wit- 
nesses when considered with expert 
testimony may be sufficient to take 
the case to the jury.—Russell v. Rus- 
seirs Ex’x, 26 S.W.2d 64, 233 Ky. 
105—Tombragel v. Tombragers Bx- 
ecutor and Trustee, 23 S,W.2d 919, 
232 Ky. 493. 

1. Va.—Price’s Bx’r v. Barham, 137 
S.E. 611, 147 Va. 478, 

Fartloular lusanlty not preventlng 
ratlonal conversatlon 
Where the question is whether a 
person was afflicted with a particular 
form of insanity which frequently 
do es not prevent rationality in con- 
versation, testimony by lay witness- 
es that they never saw anything 
wrong with him may be considered 
as of ifttle evidentiary value.—^Harm- 
sen V. Gretten, lowa, 179 N.W. 840. 

2. Ark. — Zambie v. Namour, 132 S. 
W.2d 390, 198 Ark. 1104. 

CaL—In re Holloway*s Estate, 235 
P. 1012, 196 Cal. 711—In re Lencl's 
Estate, 288 P. 841, 106 Cal.App. 171. 
111.—Britt V. Damell, 146 N.B. 610, 
315 111. 386—Speirer v. Curtis, i43 
N.B. 427, 312 111. 162—Barnes v. 
Odum, 136 N.B. 700, 304 111. 624. 
lowa.—In re Shields’ Will, 224 N.W. 
69, 208 lowa 607—In re Arm- 

strong*s Estate, 183 N.W. 386, 191 
lowa 1210. 

Mont.—In re Brighfs Estate, 300 P. 
229, 89 Mont. 394. 

Neb.—In re Stelninger's Estate, 297 
N.W. 169—^Davidson v. First Amer¬ 


ican Ins. Co., 261 N.W. 144, 129 
Neb. 184—Kehl v. Omaha Nat. 
Bank, 254 N.W. 397, 126 Neb. 695. 
Vt.—^In re Moxley*s Will, 152 A. 713, 
103 Vt. 100—In re Wood's Will, 
116 A. 231, 95 Vt. 407. 

22 C J. p 728 note 73 [b]. 

3. Mo.—Clingenpeel v. Citizens' 
Trust Co. of Boonville, Mo., 240 
aW. 177. 

Mont.—Sommerville v. Greenhood, 
210 P. 1048, 66 Mont. 101. 

N.J.—In re Halton's Estate, 161 A. 

809, 111 N.J.Ea. 143. 

Or.—In re Pallng’s Will, 208 P. 715, 
105 Or. 366—Lassas v. McCarty, 
84 P. 76, 47 Or. 474. 

Tex.—Krumb v. Porter, Civ.App., 162 
S.W.2d 496. 

SubBcrlblng witness 

The inference of a subscribing wit¬ 
ness is not conclusive. 

Me.—Cilley v. Cilley, 34 Me. 162. 
W.Va.—^Famsworth v. Noffsinger, 33 
as. 246. 46 W.Va. 410. 

4. Ark.—^Atwood v. Ballard, 287 S. 
W. 1001, 172 Ark. 176. 

111.—Johnson v. Lane, 16 N.B.2d 710, 
369 111. 136—Britt v. Damell, 146 
N.E. 610, 316 111. 385. 

Ky.—^Wood V. Corcoran, 234 S.W. 440, 
192 Ky. 774. 

Mo.—Lee v. Ullery, 140 S.W.2d 6— 
Lee V. Lee, 167 S.W. 1030, 268 
Mo. 699. 

Mont.—In re Sales’ Estate, 89 P.2d 
1043, 108 Mont. 202. 

Neb.—^Davidson v. First American 
Ins. Co., 261 N.W. 144, 129 Neb. 
184—^Kehl V. Omaha Nat. Bank, 264 
N.W. 397, 126 Neb. 696. 

N.T.—In re Amend. 193 N.T.S. 211, 
200 App.Div. 346. 

Vt.—^In re Moxley*s Will, 152 A. 713, 
103 Vt. 100. 

22 C.J. p 729 note 74 [c]. 

Observation at remote time 

Opinion as to testator's mental in- 
capacity given by witness who had 
not seen him for five and one half 
years before will was executed was 
too remote to have probative force. 
—Deery v. Hali, 176 N.B. 141, 96 
Ind.App. 683. 

Enterest of witness 

In proceedlng to probate will, tes¬ 
timony of disinterested witnesses as 
to testamentary capacity is of far 
greater weight than that of inter- 
ested witnesses.—Succession of Price, 
134 So. 907, 172 La. 606. 

5. U.S.—^Newton. v. Carbery, D.C., 
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18 Fed.Cas.No.10,189, 6 Cranch C.C. 
626. 

Ark.—St. Louis Southwestem Ry. Co. 
V. Braswell, 127 S.W.2a 637, 198 
Ark. 143. 

Cal.—In re Russeirs Estate, 210 P. 
249, 189 Cal. 769—^American Trust 
Co. V. Dixon, 78 P.2d 449, 26 Cal. 
App.2d 426. 

Del.—In re Sharpley*s Will, 120 A. 

586, 2 W.W.Harr. 164. 

Ky.—Hutchins v. Foley, 111 S.W.2d 
686, 271 Ky. 104—Russell v. Rus¬ 
seirs Ex'x, 25 S.W.2d 64, 233 Ky. 
105—Tombragel v. TombrageVs Ex- 
ecutor and Trustee, 23 S.W.2d 919, 
232 Ky. 493—Broyles v. Able, 271 
S.W. 1040, 208 Ky. 672—Hudson 
V. Adams’ Adm*r, 49 S.W. 192, 20 
Ky.L. 1267. 

Mo.—Stevens v. Meadows, 100 S.W.2d 
281, 340 Mo. 262—Frohman v. Low- 
enstein, 260 S.W. 460, 303 Mo. 339 
—^Hughes V. Rader, 82 S.W. 32, 183 
Mo. 630. 

N.Y.—In re Amend, 193 N.T.S. 211, 
200 App.Div. 346. 

Okl.—^Payton v. Shipley, 196 P. 125, 
80 Okl. 146. 

Pa.—^Browne v. Molli ston, 3 Whart. 
129. 

Utah.—In re Hanson’s Estate, 52 P. 

2d 1103, 87 Utah 680. 

Va.—Thomton v. Thornton’s Ex’rs, 
126 S.B. 69, 141 Va. 232—Davis 
V. Alderson, 100 S.E. 641, 126 Va. 
681. 

W.Va.—Ward v. Brown, 44 S.E. 488, 
63 W.Va. 227. 

6. Cal.—In re Flinfs Estate, 177 P. 
461, 179 Cal. 662—In re Nolan’s 
Estate, 78 P.2d 466, 26 Cal.App. 
2d 738—In re Smethursfs Estate, 
69 P.2d 830, 16 Cal.App.2d 322— 
In re Shorfs Estate, 47 P.2d 565, 
7 Cal.App.2d 612—In re Carson's 
Estate, 239 P. 364, 74 Cal.App. 48. 
Ind.—^Potter v. Bmery, 26 N.B.2d 
664, 107 Ind.App. 628. 
lowa.—^Blshop V. Scharf, 241 N.W. 3, 
214 lowa 644—^Bailey v. Cherokee 
State Bank of Cherokee, 227 N.W. 
129, 208 lowa 1266—In re Richard- 
son’s Will, 202 N.W. 114, 199 lowa 
1320. 

Ky.—Clark v. Johnson, 106 S.W.2d 
676, 268 Ky. 691—Jackson’s Ex’r v. 
Semones, 98 S.W.2d 606, 266 Ky. 
352—Pranzman’s Ex*rs v. Nalty, 
271 S.W. 1034, 208 Ky. 686. 

7- Ark.—^Hill V. Hopkins, 133 S.W. 
2d 634, 198 Ark. 1049—^Pernot v. 
King, 110 S.W.2d 639. 194 Ark. 896 
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tled to but little weight,^ and is insufEcient to 
take the issue to the jury.^ However, wbere the 
facts cannot be fully and accurately described in 
words,!^ particularly where tbe witness is testify- 
ing that a person is o£ sound mind,ii it has been 
held that an opinion without detailed supporting 
facts may constitute substantial evidence. The opin- 
ions of subscribing or attesting witnesses are enti- 
tled to more weight than those of passive witness¬ 
es, but it has also been held that no special weight 
attaches thereto.^® Testimony of the drawer of a 
will and of the subscribing witnesses that they be- 
lieved the testator was of unsound mind is subject 
to scrutiny and suspicion.^^ 


f. Fhysical Oondition 

A layman's testimony as to physical condftion or ap. 
pearance may possess evldentiary value but Its weight 
Is for the trier of the facts. 

A layman*s testimony as to physical condition or 
appearance may possess evidentiary value, 16 syfg. 
cient to support a verdict.i® jts weight is for the 
jury or other trier of the faets,!*^ but, where a dis- 
ease is discoverable only by a skilled physician, lay 
testimony that a person appeared to be in good 
health has no probative force.is 

g. Speed 

An estimate of speed expressed by a qualified ob¬ 
server may possess probative force but its weight is 
for the trier of the facts. The value of the testimony 


—^Puryear v. Puryear, 94 S.W.2d 
696, 192 Ark. 692. 

111.—Quathamer v. Schoon, 19 N.E1.2d 
750, 370 111. 606—Hart v. Hart, 
126 N.B. 366, 290 111. 476. 

Ky.—Hutchlns v. Foley. 111 S.W.2d 
686, 271 Ky. 104—Maya v. Mays, 
92 S.W.2d 827, 263 Ky. 646—Mid- 
dleton V. Skagffs, 91 S.W.2d 1016, 
263 Ky. 81—Smlth v. Smith, 47 S. 
W.2d 1036. 243 Ky. 240—Centers 
V. Jones, 43 S.W.2d 512, 241 Ky. 164 
~Moran's Bx’r v. Moran, 38 S.W. 
2d 207, 238 Ky. 403—Roberls v. 
Owens, 281 S.W. 626, 213 Ky. 680 
—Wiffg'inton’s Ex’r v. Wlgffinton, 
239 S.W. 466, 194 Ky. 385—Langr- 
ford's Ex’r v. Miles, 226 S.W. 246, 
189 Ky. 615. 

Mich.—Qutt V. Walter*s Estate, 194 
N.W. 481. 224 Mich. 211. 

Mo.—Walt er v. Alt, 162 S.W.2d 135 
—Lee V. Ullery, 140 S.W.2d 6— 
Platt v. Platt, 123 S.W.2d 64, 343 
Mo. 746—^Nute v. Pry, 111 SW.2d 
84, 341 Mo. 1138—Loehr v. Starke, 
56 S.W.2d 772, 332 Mo. 131—Shap- 
ter V. Boyd, 37 S.W.2d 642, 327 
Mo. 397—Berkemeier v. Beller, 37 
S.W.2d 480—Messick v. Warren, 
217 S.W. 94—Wood v. Carpen- 
ter, 66 S.W. 172, 166 Mo. 465. 

N.J.—Loveridge v. Brown, 129 A. 131, 
98 N.J.Bd. 381. 

N.Y.—In re Hayden*s Will, 24 N.T.S. 
2d 608, 261 App.Div. 103. 

Ohlo.—Dinnie v. Schiele, 22 N.B.2d 
917, 61 Ohio App. 511. 

Or.—Bowman v. Wade, 108 P. 72, 54 
Or. 347. 

Pa.—^Esenwein v. Bsenwein, 167 A. 
360, 312 Pa. 77, afllrmingr 161 A. 
426. 106 Pa.Super. 261. 

Ei U.S.—^Boone v. Equltable Hold¬ 
ing: Co., D.C.W.Va., 32 F.Supp. 896, 
reversed on other grounds, C.C.A., 
Beckley Nat. Bank v. Boone, 116 
F.2d 613. 

Conn.—^Maroncelli v. Starkweather, 
133 A. 209, 104 Conn. 419. 

m—Planigon v. Smith, 169 N.B. 
767, 837 111. 672—Hart v. Hart, 126 
N.B. 366, 290 111. 476—Chandler v. 


Plsher, 126 N.B. 324, 290 111. 440. 
Ky.—Creech v. Creech, 272 S.W. 36, 
208 Ky. 845—Gilbert v. Osenton, 
268 S.W. 99, 201 Ky. 663—Riley v. 
Albertson, 11 Ky.Op. 316, 3 Ky.L. 
391. 

Va.—Forehand v. Sawyer, 136 S.B. 
683, 147 Va. 105. 

Wis.—In re Emerson’s Will, 198 N. 
W. 441, 183 Wis. 437. 

9. Ky.—Jackson’s Ex*r v. Semones, 
98 S.W.2d 605, 266 Ky. 362—God- 
man v. Aulick, 87 S.W.2d 612, 261 
Ky. 268—Dossenbach v. Reidhar^s 
Ex’x, 53 S.W.2d 731, 245 Ky. 449— 
Moran's Ex’r v. Moran, 38 S.W.2d 
207, 238 Ky. 408—^Young’s Ex’r v. 
Toliver’s Adm'r, 284 S.W. 389, 214 
Ky. 769. 

Mich.—Gutt V. Walter’s Estate, 194 
N.W. 481, 224 Mich. 211. 

Mo.—Walter v, Alt, 163 S.W.2d 135. 
Mont.—Sommerville v. Greenhood, 
210 P. 1048, 66 Mont. 101. 

Tenn.—Melody v. Hamblin, 116 S.W. 

2d 237, 21 Tenn.App. 687. 

68 C.J. p 1082 note 93. 

10. Ind.—^Barr v. Sumner, 107 N.B. 
676, 109 N.B. 193, 183 Ind. 402. 

11. Mo.—Shapter v. Boyd, 37 S.W. 
2d 642, 327 Mo. 397. 

13. CaJ.—In re McDonough’s Bs- 
tate, 261 P. 916, 200 Cal. 67—In re 
Holloway's Estate, 236 P. 1012, 
196 Cal. 711. 

Va—Price’s Ex'r v. Barham, 137 S. 
B. 611, 147 Va. 478. 

Notary publlo wlth knowledgre of 
meutal dlseases 

The inference of a notary public 
before whom a deed was exeeuted is 
of great weight where he is also a 
physician who had devoted special 
study to mental diseasos.—^Farns- 
worth V. Noffsinger, 33 S.B. 246, 46 
W.Va. 410. 

SnbsoribtxLg witxLesseB nnacguaiiited 
wlth testator 

The opinions of subscribing wit¬ 
nesses who had no previous ac- 
qualntance wlth the testator and 
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were not selected by hlm, where 
nothing was said by him at the time 
to ind j cate his mental condition, 
were held not entitlcd to the weight 
they would otherwise have.—Fore- 
hand v. Sawyer, 136 S.B. 683, 147 
Va. 105. 

DraftsmaiL’s opinion suppotted by 
subscribing: witnesses 
Wliere draftsman of will is attor- 
ney acquainted with testator, and 
his opinion of capacity is supported 
by subscribing witnesses, it makes 
case for proponent of will which re¬ 
quires strong evidence to overcome. 
—^Aggas V. Munnell, 162 A. 840, 302 
Pa. 78. 

13. Ala.—Burnoy v. Torrey, 14 So. 
885, 100 Ala. 157, 46 Am.S.R. 33. 

14. Cal.—In re Wrighfs Estate, 60 
P.2d 434, 7 Cal.2d 348. 

Va.—Young v. Barner, 27 Gratt 96, 
103, 68 Va. 96, 103. 

15. Mo.—^Allen v, American Life & 
Accident Ins. Co, App., 83 S.W.2d 
192—Smiley v. John Hancock Mut 
Life Ins. Co. of Boston, Mass., 
App., 52 S.W.2d 12. 

Wash.—Graham v. Pol ice & Fire- 
men’s Ins. Ass’n, 116 P.2d 352. 

16. Mass.—Dodge v. Sawyer, 193 N. 
E. 15, 288 Mass. 402. 

17. Ala.—Whiddon v. Malone, 124 
So. 516, 220 Ala. 220. 

Tenn.—Black Diamond Collieries v. 
Gibbs. 32 S.W.2d 1041, 161 Tenn. 
413. 

Testimony by snbjeot of injnry 
Testimony of an injured person as 
to severe shock and continued nerv- 
ous condition is some evidence, but 
it must be weighed with caution 
by the jury.—^Lindsey v. Kindt, 128 
So. 139, 221 Ala. 190. 

18. U.S.—.aatna Life Ins. Co. of 
Hartford, Conn. v. Kelley, C.C.A 
Mo., 70 P.2d 689, 93 A.L.R. 471. 

Mo.—^Brown v. Metropolitan Life 
i Ins. Co., App., 161 S.W.2d 499. 
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fs measured by the experience, observatlon, and ca- 
pacity of the wltness and the consistency of the estimate 
with known physical laws. 

An estimate of speed expressed by a qualified ob¬ 
server may possess probative value,^^ although the 
witness is not an expert.20 The weight of the es¬ 
timate is for the jury or other trier of the facts,^! 
and it is not necessarily conclusive .22 The value 
of the testimony is measured by the experience, 
observation, and capacity of the witness,and the 
consistency of the estimate with known physical 
laws.2^ Where the witness has but little opportuni- 
ty and no manner of judging speed, his opinion is 
entitled to but little weight,26 and is insufficient of 
itself to support a finding,26 and, where the wit¬ 
ness has paid no attention or has had no oppor- 


tunity for observation, his opinion is of no proba¬ 
tive value.27 In determining the weight of opin- 
ions, the jury may consider that noise of the vehi- 
cle may accentuate the idea of speed. 2 6 

h. Value 

The weight of opinion evidence as to value is for 
the determlnatlon of the trlers of the facts in the light of 
thelr own experience and knowledge and the knowledge, 
experience, and capablllty of the witness. The probative 
value depends on the facts on which the opinion is based. 
A statement as to the known market price is not an 
opinion and it is binding on the Jury If belleved. 

The weight of opinion evidence as to value is for 
the jury, court, or other triers of the facts to de- 
termine29 in the light of their own experience and 


19.. Cal.—^Hosking v. Danforth, 36 
P.2d 427, 1 Cal.App.2d 178. 

Mass.—Faulkner v. Eastern Massa- 
chusetts St. Ry. Co., 178 N.E. 627, 
277 Mass. 291. 

N.H.—^Bissonnette v. Clieverette, 176 
A. 286. 87 N.H. 211. 

20. Md.—^United Rys. & Electric 
Co. of Baltimore v. State, 163 A. 
90, 163 Md. 313. 

Pa.—Murphy v. Altoona & Logan 
Valley Electric Ry. Co., 81 Pa. 
Super. 604. 

21. U.S.—Denver Omnibus & Cab 
Co. V. Krebs, Colo., 256 E. 643, 166 
C.C.A. 611, 

Ala.—Southern Ry. Co. v. Sherrill, 
167 So. 731, 232 Ala. 184. 

Cal.—Smith v. Pacific Greyhound 
Corporation, 36 P.2d 169, 139 Cal. 
App. 696—Schropshire v. Pickwick 
Stages, Northern Divislon, 268 P. 
1107, 86 Cal.App. 216, followed in 
Crosby v. Pickwick Stages, North¬ 
ern Bivision, 264 P. 346, 88 Cal. 
App. 799. 

Colo.—^Larson v. Long, 219 P. 1066, 
74 Colo. 162. 

Md.—United Rys. & Electric Co. of 
Baltlmore v. State, 163 A. 90, 163 
Md. 313. 

Mich.—Liuttenton v. Betroit, J. & C. 

Ry.. 176 N.W. 668, 209 Mich. 20. 
Mo.—Marlow v. Nafzlger Baking Co., 
63 S.W.2d 116, 333 Mo. 790—Kleck- 
amp V. Lautenschlaeger, 266 S.W. 
470, 305 Mo. 628. 

Tex,—McMath Co. v. Staten, Civ.App., 
42 S.W.2d 649, error dismissed— 
Louisiana Ry. & Nav. Co. of Texas 
V. Humphreys, Civ.App., 286 S.W. 
869, reversed on other grounds 
Humphrles v. Louisiana Ry. & Irr. 
Co. of Texas, Com.App., 291 S.W. 
1094. 

Wis.—Benedict v. Berg, 281 N.W. 660, 
229 Wis. 1. 

Sffect of altexsiative expression. 

An estimate that an automobile 
traveled twelve or flfteen miles an 
hour does not establish a speed be- 
yond the alternative of twelve miles. 

32 O.J.S.-26 


—Rich V. Eldredge. 147 A. 384, 106 
N.J.Iaw 181. 

22. U.S.—^Andruss v. Nieto, C.C.A. 
Cal.. 112 F,2d 260. 

Cal.—Gackstetter v. Market St. Ry. 

Co., 286 P. 409, 104 CaLApp. 89. 
lowa.—^Fraser v. Brannigan, 293 N. 
W. 60—Cerny v. Secor, 234 N.W. 
193, 211 lowa 1232. 

Tex.—^Texas & N. O. Ry. Co. v. New, 
Civ.App.. 96 S.W.2d 170, error dis¬ 
missed. 

23. Ala.—^Payne v. Roy, 90 So. 606, 
206 Ala. 432. 

Md.—^Peoples Brug Stores v, Wind- 
ham, 12 A.2d 532, 178 Md. 172. 
Mo.—^Kleckamp v. Lautenschlaeger, 
266 S.W. 470, 306 Mo. 528—^Robin- 
son V. Ross, App., 47 S.W.2d 122 
—Osbom V. Wabash R. Co., 166 
S.W. 1118, 179 Mo.App. 245. 

N.T.—Glbson v. Nassau Electric R. 
Co.. 173 N.Y.S. 198, 185 App.Blv. 
320. 

Or.—Johnson v. Underwood, 203 P. 

879, 102 Or, 680. 

Opinion necessarily approximate 
An estimate by a witness of the 
speed of a moving automobile “as so 
much per hour“ is necessarily ap¬ 
proximate, since without mechanical 
aid it is impossible for anyone, ex- 
pert or nonexpert, to estimate pre- 
cisely the speed of a moving object. 
—^Peoples Brug Stores v. Windham, 
12 A-2d 532, 178 Md. 172. 

24 . Md.—^Peoples Brug Stores v. 
Windham, supra. 

25. Cal.—Petersen v. Petersen, 67 P. 
2d 769, 20 Cal.App.2d 680. 

Conn.—^Andrews v. Armour & Co., 178 
A. 359, 119 Conn. 651—Martino v. 
Connectlcut Co,, 147 A. 20, 109 
Conn. 669—Swayne v. Connectlcut 
Co., 86 A. 634, 86 Conn. 439. 

26. Cal.—Gackstetter v. Market St. 
Ry. Co., 20 P.2d 93, 130 CaLApp. 
3l6. 

jiq-eb.—Carnes v. Beklotz, 291. N.W. 
490, 137 Neb. 787—Bergendahl v. 
Rabeler, 276 N.W. 673, 133 Neb. 
699. 


N.Y.—Gibson v. Nassau Electric R. 
Co., 173 N.Y.S. 198, 185 App.Biv. 
320. 

Pa.—Bradley v. Rhodes. 188 A, 664, 
124 Pa.Super. 161. 

27. Md.—^Upton V. United Rys. & 
Electric Co. of Baltlmore, 110 A. 
484. 136 Md. 212. 

Wis.—Wobosel v. Lee, 243 N.W. 425, 
209 Wis. 61. 

AntomobUe traveling in opposite di- 
rectlon 

No reliance could be placed on es- 
timates of speed of automobile made 
by wltnesses in another automobile 
traveling in opposite directlon.— 
Stout V. Nehi Bottling Co., La.App.* 
146 So. 720—^Muttl v. McCall, ISO 
So. 229, 14 La.App. 604, followed in 
Mutti V. McCall, 130 So. 233, 14 La. 
App. 611. 

Sstimate based on sUd marks 

In automobile collision case, opin¬ 
ion testimony as to speed of one of 
automobiles based on length of skid 
marks was of no efCect.—^Young v. 
Swartz, Ohio App., 34 N.E.2d 796. 

28. Cal.—^25olkover v. Pacific Electric 
Ry. Co., 264 P. 926, 81 CaLApp. 
772. 

29. U.S.—Storley v. Armour & Co., 
C.C.A.N.B., 107 F.2d 499—Travel- 
ers Indemnity Co. v. Plymouth Box 
& Panel Co.. C.C.A.N.C.. 99 P.2d 
2i8--Union Trust Co. of Cleveland, 
Ohio, V. Woodrow Mfg. Co., C.C.A. 
lowa, 63 P.2d 602. 

Colo.—^Mooney v. Van Kleeck Mort- 
gage Co., 246 P. 348, 79 Colo. 252. 
Ga,—McBuffle County v. Gunn, 177 
S.B. 363, 60 Ga.App. 198—^Anderson 
V. Anderson, 108 S.B. 907, 27 Qa. 
App. 613, transferred, see 107 S.B. 
334, 161 Ga. 618. 

111.—^McCracken v. Farmers* Grain 
Co., 216 IlLApp. 661. 
lowa.—Cory v. State, 242 N.W. 100, 
214 lowa 222. 

Ky.—^Lawson's AdmT v. Branden- 
burg, 41 S.W.2d 201, 202, 240 Ky. 
68, Quotlng Corpus Jnrls. 

Mo.—Cities Service Gas Co. v. Peak, 
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knowledge of like subjects,^^ and the knowledge, [ sound conclusion.Sl An opinion is not conclusive82 
experience, and capability of the witness to' draw a | 


64 S.w.2d 482, 227 Mo.App. 616— 
Hellums v. Randol, 40 S.W.2d 500, 
226 Mo.App. 1092—^Harrls v. A. P. 
Nichols Inv. Co., App., 26 S.W.2d 
484. 

Mont—Silfvast v. Asplund, 42 P. 

2d 462, 99 Mont. 162. 

H.I.—Barry v. Kettelle, 139 A. 664, 
49 R-I. 60, reargument denied 140 
A. 3. 

Tex.—^Rogers & Adams v. Lancaster, 
Com.App., 248 S.W. 660, afflrming 
Ifancaster v. Rogers & Adams, Clv. 
App., 235 S.W. 643—North Bast 
Texas Motor Lines v. Hodges, Civ. 
App,, 141 S.W.2d 386, error grant- 
ed—Crow v. Thompson, Clv.App., 
131 S.W.2d 1064, error dlsmiased, 
judgment correct—^McElwrath v. 
Dixon, Civ.App., 49 S.W.2d 995— 
Independent Shope Brick Co. v. 
Dugger, Civ.App., 281 S.W. 600, af- 
flrmed, Com.App., 285 S.W. 699— 
Gulf, C. & S. F. Ry. Co. v. Mor¬ 
ris, Civ.App., 241 S.W. 236, af- 
firmed, Com.App., 250 S.W. 1017— 
Ft. Worlh & D. C. Ry. Co. v. Hap- 
good, Civ.App., 210 S.W. 969. 

TJtah.—^Norman v. Utah Holel Co., 206 
P. 666, 60 Utah 62. 

Wash.—^Wicklund v. Allraiim, 211 P. 

760, 122 Wash. 646. 

W.Va.—^Virglnian Power Co. v. Broth- 
erton, 110 S.B. 546, 90 W.Va. 166. 

22 0.0*. P 595 note 68. 

The hoard of tax appeals, in de- 
termlnlng deflciencies in income lax¬ 
es, could conslder those values which 
taxpayers themselves put on the 
shares for use in assesslng estate 
taxes.—^Rogers v. Helvering, C.C.A., 
107 F.2d 394. 

Befnsal to testlfy posltlvely 

On the Issue of market value the 
weight of testimony of a witness 
who refuses to testify positively to 
the fact is for the Jury to determine. 
—^Wagner & Chisholm v. Dunham, 
Tex.Clv.App., 246 S.W. 1044. 

30. U.S.—Welch V. Tennessee Val- 
ley Authority, C.C.A.Tenn., 108 F. 
2d 95, certiorari denied Welch v. 

U. S. ex rei. and for Use of Ten¬ 
nessee Valley Authority, 60 S.Ct. 
889, 309 U.S. 688, 84 L.Ed. 1030— 
Lewis V. Tennessee Valley Author¬ 
ity, C.C.A.Tenn., 108 F.2d 96, cer¬ 
tiorari denied Lewis v. U. S. ex rei. 
and for Use of Tennessee Valley 
Authority, 60 SCt 889, 309 U.S. 
688, 84 L.Ed. 1030. 

Ga.—^Birmingham Paper Co. v. Hold- 
er, 101 S.E. 692. 24 Ga.App. 630. 

22 C.J. p 696 note 73. 

31. U.S.—^In re Gustav Schaefer Co., 
C.C.A.Ohio, 103 P.2d 237, certiorari 
denied Wells v. Boyle, 60 S.Ct. 96, 
308 U.S. 679, 84 L.Ed. 486—Halvy 

V. Webb, I>.C.Cal., 36 F.Supp. 243. 
Ga.—Anderson v. Anderson, 108 S.E. 


907, 27 Ga.App. 5i3, transferred, 
see 107 S.E. 334, 161 Ga. 618. 
Kan.—Stoutimore v. Hershner, 267 
P. 19, 126 Kan. 39. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 

La.—Louislana • Highway Commis- 
sion V. Grey, 2 So.2d 6'64, 197 La. 
942. 

Tex.—^Driscoll v. Nolan,, Civ.App., 
130 S.W.2d 400, set aside on other 
grounds 131 S.W.2d 1026. 

22 CJ. p 580 note 92, p 596 note 76, 
p 729 note 74 [b]. 

AmOTuit of sales In. iLeighborhood as 
affeotlng' testimony 
The amount for which sales of 
land in the neighborhood have been 
made is a factor, but it is not the 
only factor in determinlng the 
weight of testimony as to value 
since the witness may In forming 
his opinion take into consideration 
his own knowledge of the surround- 
ings and the use and capabilities of 
the property. 

111.—Illinois, r & M. R. Co. v. Hum- 
iston, 69 N.E. 880, 208 111. lOO. 
Pa.—Matteson v. New York Central 
& H. R. R. Co., 40 Pa.Super. 2*34. 

32. U.S.—Storley v. Armour & Co., 
C.C.A.ND., 107 F.2d 499—Kinney's 
Estate V. Commissioner of Inter- 
nal Revenue, C.C.A., 80 P.2d 668— 
Wessel V. U. S., C.C.A.Neb., 49 F. 
2d 137. 

Ala.—Housing Authority of Phenix 
City V. Stillwell, 3 So.2d 56—Gal- 
loway Coal Co. v. Bessemer Coal, 
Iron & Land Co., 98 So. 779, 210 
Ala. 537—State v. Brintle, 93 So. 
429, 207 Ala. 600—Headley v. Mc- 
Call, 87 So. 356, 205 Ala. 108—U. 
S. V. Goodloe, 86 So. 646, 204 Ala. 
484—H. Curjel & Co. v. Hallett 
Mfg. Co., 78 So. 9*38, 198 Ala. 609. 
Ariz.—State Tax Commission v. 
United Verde Extension Mining 
Co., 4 P.2d 395, 39 Ariz. 136, re- 
hearing denied 6 P.2d 889, 39 Ariz. 
331—Malcolm v. Valley Bank, 260 
P. 363, 31 Ariz. 60, rehearing de¬ 
nied 262 P. 190, 31 Ariz. 284. 
Cal.—Rose V. State, 10'6 P.2d 302, 
superseding, App., 94 P.2d 1068, 
followed in Bettencourt v. State, 
Sup., 105 P.2d 316, superseding, 
App., 94 P.2d 1066, followed Jn 
Brandon v. State, Sup., 106 P.2d 

316, superseding, App., 94 P.2d 
1066, followed in Jones v. State, 
Sup., 105 P.2d 317, superseding, 
App., 94 P.2d 1066, followed in 
Laughlin v. State, Sup., 106 P.2d 

317, superseding, App., 94 P,2d 
1067—In re Pomin’s Estate, 92 P. 
2d 479, 481, 3'3 Cal.App.2d 644, clt- 
Ing Corpus Juris—^Birkhofer v. 
Krumm, 81 P.2d 609, 27 Cal.App. 
2d 513, certiorari denied Krumm v. 
Birkhofer, 69 SCt. 249, 30-6 U.S. 
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663, 83 L.Ed. 423—Spellmire v. 
Buttress & McClellan, Limited, 44 
P.2d 649, 6 Cal.App.2d 560—East 
Bay Municipal Utility Dist. v. 
Kieffer, 278 P. 476, 99 Cal.App. 
240, reheanng denied 279 P. 178, 
99 Cal.App. 240. 

Ga.—Central of Georgia Ry. Co. v. J. 
S. Cowart & Son, 144 S.E. 213, 38 
Ga.App. 426—Black v. Automatic 
Sprlnkler Co. of America, 131 S. 
E. 643, 35 Ga.App. 8—^Lee v. Bran- 
denburg, 122 S.E, 247, 31 Ga,App. 
794—Maynard v. American Ry. Ex¬ 
press Co., 116 S.E. 36, 29 Ga.App. 
329—^Anderson v. Anderson, 108 S. 
B. 907, 27 Ga.App. 6IS, transferred, 
see 107 S.E. 334, 151 Ga. 518— 
Hines V. Mizell, 105 S.E. 736, 26 
Ga.App. 151—^Widincamp v. Mc- 
Call, 104 S.E. 642, 26 Ga.App. 733. 
111.—Illinois Power & Light Corpo¬ 
ration v. Talbott, 152 N.E. 486, 
321 111. 538. 

lowa.—Sheehy v. Nordyke, 188 N.W. 
882—Keister v. Mitchellville Tele- 
phone Co., 180 N.W. 754—Holllngs- 
head v. Watkins, 173 N.W. 4, 186 
lowa 582. 

Kan.—Smith v. Tri-County Light & 
Power Co., 24l P. 1090, 120 Kan. 
123, motion overruled 243 P. 331, 
120 Kan. 364—Bushey v. Coifman, 
201 P. 1108, 109 Kan. 652. 

Miss.—City of Clarksdale v. Stuart, 
185 So. 588, 184 Miss. 179—Leav- 
enworth v. Board of Mississippi 
Levee Commissioners, 140 So. 617. 
Mo.—In re Sixth Street, 207 S.W. 
503, 276 Mo. 158—Pritchard v. 

Hooker, 90 S.W. 415, 114 Mo.App. 
605. 

Mont.—Silfvast v. Asplund, 42 P.2d 
452, 99 Mont. 152. 

Neb.—Jones v. Hartford Fi re Ins. 

Co., 178 N.W. 611, 104 Neb. 735. 
N.T.—Peters v. Berkeley, 219 N.T. 

S. 709, 219 App.Div. 261. 

N.C.—McDonald v. Lingle, 163 S.E. 
848, 199 N.C. 219—Midgett v. Bast- 
em Carolina Transp. Co., 104 S. 
B. 32, 180 N.C. 71. 

Okl.—^Wintermute v. State, 19 P.2d 
1075, 163 Okl. 3—Wintermute v. 
State, 16 P.2d 657, 160 Okl. 192. 
Or.—Hasbrook v. Lynch, 30 P.2d 358, 
146 Or. —^Paine v. Meier & 

Frank Co., 27 P.2d 315, 317, 146 
Or. 40, citlng Corpus Juxls» and 
rehearing denied 29 P.2d 531, 146 
Or. 40—Littlepage v. Security 
Savlngs & Trust Co., 3 P.2d 763, 
137 Or. 659. 

Tenn.—Brady v. Correll, 97 S.W.2d 
448, 20 Tenn.App. 224. 

Tex.—Crow v. Thompson, Civ.App., 
131 S.W.2d 1064, error dismissed, 
judgment correct—Kibby v, Kess- 
ler, Civ.App., 225 S.W. 277, dis¬ 
missed for want of jurisdiction. 
Wis.—HCarvey v. Wheeler Transfer 
& Storage Co., 277 N.W. 627, 227 
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even thoug-h uncontradicted,®^ but should be 
weighed by the trier of the facts and judged in 
view of ali the evidence,34 including, in the case of 
land, a view, if any was afforded.35 Probative val- 
ue depends on the facts on which the opinion is 
based^s and if devoid of substantial factual support 
the opinion is entitled to little or no^^ weight,^^ and 
will be insufficient to support a verdict or finding 
or to take the issue to the jury.39 So an opinion 


based on a mere guess or conjecture is without pro¬ 
bative force,^® and will not sustain a verdict. 
Opinion evidence as to value must not be arbitra- 
rily disregarded and a valuation fixed which is un- 
supported by the evidence.^^ Under the circum- 
stances of the case opinion evidence may consti¬ 
tute prima facie proof of value,and it may be 
sufficient to take the issue to the jury,^^ and to sup¬ 
port a verdict or finding.^s xhe effect of contra- 


Wis. 86—Maas v. Chicago & N.’ 
W. Ry. Co., 146 N.W. 176. 156 Wis. 
44. 

22 C.J. p 596 note 70. 

Acceptanoe and rejectlon of part 
The trier of the facts need not ac- 
cept or reject ali the evidence of a 
witness who testifles to several 
Items of value, but it may accept 
one valuation and reject othera 
Cal.—Union Hollywood Water Co. v. 
City of Los Angeles, 195 P. 55. 
184 Cal. 535. 

W.Va.—State Road Commission v. 

Riley, 173 S.B. 783, 114 W.Va, 706. 
Avexaffe estlmates 

In fixing the value of land, the 
Jury is not bound to take the aver- 
age of estimates of witnesses.—^Heal 
V. Stoll, 185 N.W. 242, 176 Wls. 137. 

33. U.S.—Staudenmaler v. Johnson, 
C.C.A.Wis., 117 P.2d 397, afflrin- 
ing, D.C., 30 P.Supp. 341. 

Ala.—^Dean v. County Board of Bd- 
ucation, 97 So. 741, 210 AJa. 266— 
Obear-Nester Glass Co. v. Mobile 
Drug Co., 95 So. 13, 208 Ala. 618. 
Colo.—^Mooney v. Van Kleeck Mort- 
gage Co., 246 P. 348, 79 Colo. 252. 
Qa.—McLendon v. City of La 
Grange, 171 S.B. 307, 47 Ga.App. 
690—Birmingham Paper Co. v. 
Holder, 101 S.B. 692, 24 Ga.App. 
630. 

lowa.—^Thompson v. Clausen, 186 N. 
W. 20. 

Ky.—Ijawson’s Adm'r v. Branden- 
burg, 41 S.W.2d 201, 240 Ky. 68. 
Tenn.—Stevens v. Moore, App., 139 
S.W.2d 710. 

Tex.—Octane Oil Reflning Co, v, 
Blankenship-Antilley Implement 
Co., Civ.App., 117 S.W.2d 885— 
Buchanan v. Bowles, Civ.App., 218 
S.W. 662. 

22 C.J. p 596 note 69. 

34. Or.—^Hasbrook v. Lynch, 30 P. 
2d 358, 359, 146 Or. 363, citing 
Corpus Juris—^Paine v. Meier & 
Prank Co., 27 P.2d 315, 317, 146 
Or. 40, citing Corpus Juris. 

22 C.J. p 696 note 71. 

36. U.S.—Shoemaker v. U. S., D.C., 
13 S.Ct. 361, 147 U.S. 282, 37 L. 
Bd. 170. 

N.T.—Matter of Guilford, 83 N.T.S. 

312, 86 App.Div. 207. 

22 C.J. p 696 note 72. 

36. U.S.—^Welch v. Tennessee Val- 
ley Authorlty, C.C.A.Tenn., 108 P. 
2d 95, certiorari denied Welch v. 


U. S. ex rei. and for Use of Ten¬ 
nessee Valley Authority, 60 S.Ct. 
889, 309 U.S. 688, 83 L.Ed. 1030— 
Lewis V. Tennessee Valley Au¬ 
thority, aC.A.Tenn., 108 F.2d 95, 
certiorari denied Lewis v. U. S. 
ex rei. and for Use of Tennessee 
Valley Authority, 60 S.Ct. 889, 309 
U.S. 688, 84 L.Ed. 1030—In re 
Gustav Schaefer Co., C.C.A.Ohio, 
103 P.2d 2'37, certiorari denied 
Wells V. Boyle, 60 S.Ct. 96, 308 
U.S. 679, 84 L.Bd. 486. 

Del.—^Allied Chemical & Dye Corpo¬ 
ration V. Steel & Tube Co. of 
America, 122 A. 142. 14 Del.Ch. 64, 
117. 

Ky.—^Bringardner Lumber Co. v. 
Knuckles, 108 S.W.2d 511, 269 Ky. 
667—Norfolk & W. Ry. Co. v. Mc- 
Coy, 61 S.W.2d 1080, 260 Ky. 190 
—^Kentucky & West Virginia Pow¬ 
er Co. V. Saulsbury, 22 S.W.2d 281, 
231 Ky. 788. 

La.—^Loulsiana Highway Commis¬ 
sion V. Grey, 2 So.2d 654, 197 La. 
942. 

N.T.—CampolI v. Brenner, 16 N.T.S. 
2d 610, reversed on other grounds 
25 N.T.S. 200, 261 App.Div. 901. 

Pa.—^Miller v. Washington Mut. Pire 
Ins. Co., 7 Sch.Reg. 269. 

37. U.S.—Welch V. Tennessee Val¬ 
ley Authority, C.C.A.Tenn., 108 P. 
2d 95, certiorari denied Welch v. 
U. S. ex rei. and for Use of Ten¬ 
nessee Valley Authority, 60 S.Ct. 
889, 309 U.S. 688, 84 L.Bd. 1030— 
Lewis V. Tennessee Valley Author¬ 
ity, C.C.A.Tenn., 108 P.2d 95, cer¬ 
tiorari denied Lewis v. U. S. ex 
rei. and for Use of Tennessee Val¬ 
ley Authority, 60 S.Ct. 889, 309 U. 
S. 688, 84 L.Bd. 1030. 

Del.—Allaun v. Consolidated Oil Co., 
147 A. 267, 16 DeLCh. 318. 

lowa.—Smith v. lowa State Live 
Stock Ins. Co., 191 N.W. 981, 196 
lowa 260. 

Ky.—Commonwealth v. Combs, 60 S. 
W.2d 497, 244 Ky. 204—City of 
Hazard v. Eversole, 35 S.W^.2d 313, 
237 Ky. 242—Kentucky Hydroelec- 
tric Co. V. Reister, 287 S.W. 367, 
216 Ky. 303, 

La.—Louisiana Highway Commis¬ 
sion V. Grey, 2 So.2d 664, 197 La. 
942. 

—^McGovem v. Michael, 6 A.2d 
709, modifled on other grounds 9 
A.2d 274. 


Tex.—Glenn v. Hollums, Civ.Apiv., 
73 S.W.2d 1068. 

38. Ark.—St. Louis-San Prancisco 
Ry. Co. V. Spradley, 133 S.W.2d 6, 
199 Ark. 174. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 

Tex.—Wichita Royalty Co. v. City 
Nat. Bank of Wichita Palis, Civ. 
App., 36 S.W.2d 1057. 

Wis.—Graff v. Tlnkham, 231 N.W. 
693, 202 Wis. 141. 

Au opiniou based ou hearsay and 

statements of others is insufllcient 
to support a judgrm®nt.—^Neyland v. 
Brammer, Tex.Civ.App., 73 S.W.2d 
884, error dismissed. 

39. Pa.—^McCaulif v. Griffith, 168 A. 
636, 110 Pa.Super. 522. 

40« Md.—^Webster v. Archer, 4 A. 

2d 434, 176 Md. 245. 

Conthigeut posslbillty 
An opinion based on a contingent 
possibility is too speculative and 
remote to be entitled to much 
weight.—^Masser v. Poxworthy, 281 
P. 360. 86 Colo. 313. 

41. Wls.—Graff v. Tinkham, 231 N. 
W. 693, 202 Wis. 141. 

42. lowa.—^Henderson v. City of Des 
Moines, 257 N.W. 566. 

La.—Louisiana Highway Commission 
v. Grey, 2 So.2d 664, 197 La. 942. 
Or.—^Nicolai-Neppach Co. v. Smith, 
58 P.2d 1016, 164 Or. 450, 107 A. 
L.R, 1124, adhered to 60 P.2d 979, 
154 Or. 460, 107 A.L.R. 1124. 

Tex.—Wolforth v. A. J. Deer Co., Civ. 

App., 293 S.W. 590. 

22 C.J. p 696 note 74. 

43. lowa.—^Plckett v. Comstock, 229 
N.W. 249, 209 lowa 968. 

44. Mo.—^Lee v. Allen, App., 120 S. 
W.2d 172. 

45. Cal.—City of Los Angeles v. 
Morris, 241 P. 409, 74 Cal.App. 473. 

Ga.—Nashville, C. & St. L. Ry. v. 

Bass, 123 S.E. 729, 32 Ga,App. 457. 
111.—Hungerford v. Behrends, 139 N. 
B. 422, 308 111. 406—^Wrenn v. War- 
ble Storage & Fumi ture Co., 286 
111.App. 601. 

lowa.—Walters v. lowa Electric Co., 
212 N.W. 884, 203 lowa 471. 

Neb.—Moran v. Moran, 246 N.W. 711, 
124 Neb. 379—Gibbons v. Cbicago, 
B. & Q. Ry. Co., 154 N.W. 226, 98 
Neb. 696. 

Pa.—^Fedas v. Insurance Co. of State 
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dictions in die testimony of a witness is for the tri- 
er of the facts,^® and a cross-exaraination showingf 
insufficient "knowledge goes to the weight of the 
testimony or the credihility of the witness.^*^ The 
situation and conditions surrounding property are 
to be considered in ascertaining the weight to be 
given witnesses’ opinion on the question of the 
amount of enhancement in value of property by lo- 
cal improvements,*^* and that assessors intend to 
charge the property proportionately to the cost may 
be considered in testing the credihility of their opin- 
ions.^® An estimate of the value of property de- 
stroyed made at or near the time of its destruc- 
tion is preferable to an estimate made years after- 
ward from memory of its condition.^® 

Market price. A statement as to the known mar- 
ket price is not an opinion and it is binding on the 
jury if believed.5i 

i. Other Matters 

Estimates as to quantfty may constitute substanttal 
evidence but they are not neceasarfly to be accepted as 
precisely accurate, and if unsupported by facts they are 
entitled to no weight. The probative value of an esti¬ 
mate as to age or time is for the Jury. 

Estimates as to quantity by qualified witnesses 


having knowledge of the facts constitute substan- 
tial evidence,® 2 which may be sufficient to support 
a finding,®^ but they are not necessarily to be ac¬ 
cepted as precisely accurate,and if unsupported 
by detailed facts on which they are based they are 
entitled to no weight.®® The probative value of an 
estimate of a witness as to age,®® or as to time,®^ 
is for the determination of the jury. The exist- 
ence of competition is a fact disclosed by observa- 
lion rather than by logic and when officers of cor- 
porations skilled in the business assert that there 
is no real competition with respect to a particular 
product their testimony is to be weighed like that 
with respect to other matters of fact, and where 
there is no testimony to the contrary and no rea- 
son for doubting their accuracy of observation or 
credibility their statements should be accepted as 
true.®® 

The weight of opinion evidence as to handwrit- 
ing is considered infra § 621. 

Handivriting. The general rules goveming the 
weight of opinion evidence ordinarily apply in de- 
termining the weight to be given to the opinions of 
witnesses who testify as to handwriting.®® 


of Pennsylvania, 151 A. 28B, 800 
Fa. 555. 

Tex.—^Wright Titus, Inc., v. SwafCord, 
Civ.App., 133 S,W.2d 287, error dia- 
mlssed, judgment correct—Coulter 
v. Gulf, C. & S. F. Ry. Co., Clv. 
App„ 248 S.W. 788—^Lancaster v. 
Smith, CivJ\.pp., 244 S.W. 1076, af- 
flrmed, Com.App., 262 S.W. 74, er¬ 
ror dismissed 46 S.Ct. 202, 269 U. 
S. 541, 70 L.Ed. 402—-Fort Worth 
& D. C. Ry. Co. v. Amason, Civ. 
App., 239 S.W. 359—^Trahan v. 
Smith, Civ.App., 23$ S.W, 346— 
Dallas Hotel Co. v. Neely, Clv. 
App., 227 S.W. 695. 

Wash.—^Kriegler v. Spokane Mer- 
chanls’ Asa’n, 189 P. 1004, 111 

Wash. 179. 

46. Mo.—^Joyce v. SL Paul Fire & 
Marine Ins. Co., App., 211 S.W. 
390. 

47. Tex.—Ft. Worth & D. C. Ry. 
Co, V. Hapgood, Civ.App., 210 S. 
W. 969. 

48. Ark.—Kelley Trust Co. v. Pav- 
ing Dist. No. 46 of Ft. Smith, 43 
S.W.2d 71, 184 Ark. 408. 

49. Ark.—Kelley Trust Co. v. Pav- 
ing Dist. No. 46 of Ft. Smith, su-1 
pra. 

50. U.S.—Campbell’ v. U. S., 8 Ct. 
Cl. 240. 

61« Ala.—H. Curjel & Co. v. HaJlett 
Mfg. Co., 73 6o. 938, 198 Ala. 609. 
Ga.—Soulhern Nursery Co. v. Mont- 
fort, 115 'S.E. 160, 29 Ga.App. 828. 


52. N.M.—^Springer Ditch Oo. v. 
Wrlght, 247 P, 270, 31 N.M. 457. 

53. Mlch.—Stophens Lumher Co. v. 
Townsend-Stark Corporation, 199 
N.W. 706, 228 Mich. 182, modifted 
on other grounds 201 N.W. 213, 
229 Mich. 159. 

64. Ala.—^Wilkes v. Teague, 140 So. 
347, 224 Ala. 283. 

55. Mont.—Irion v. Hyde, 105 P.2d 
666, 110 Mont, 570. 

56. Ga.—^Dixie Mfg. Co. v. Rlcks, 
110 S.B. 464, 28 Oa.App. 160. 

57. Ala.—'Southern Ry. Co. v. Sher- 
rill, 167 So. 731, 232 Ala. 184. 

5a XJ.S.—^International Shoe Co. v. 
Federal Trade Commission, 60 S. 
Ct. 89, 280 U.S. 291, 74 L.Ed. 431, 
reverslng, C.C.A., 29 P.2d 518, cer¬ 
tiorari denied 49 S.Ct, 346, 279 U. 
S. 849, 73 L.Ed. 993, and certiorari 
granted 49 S.Ct. 478, 279 U.S. 832, 
73 L.Ed. 982. 

59« Ala.—American Trust & Sav- 
ings Bank v. Montano, 89 So. 899, 
18 AlaApp. 136, certiorari denied 
?kIontano v. American Trust & 
Savings Bank, 89 So. 923, 206 Ala. 
700. 

Weight of testimony of witness 
coxnparlng handwritlngs see infra 
§ 621. 

OuestioA for Jury 

Ala.—^American Trust & Savings 
Bank v. Montano, 89 So. 899, 18 
Ala. App. 136, certiorari denied 
Montano v. American Trust & 
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Savings Bank, 89 So. 923, 206 Ala. 
, 700. 

Batitled to Uttle weight 

(1) The testimony of nonexpert 
witnesses that signature on purport- 
ed letter was the same as signature 
on Insurance policy was of little 
weight.—Hartford Fire Ins. Co. v. 
Webb, 136 S.W.2d 883, 281 Ky. 276. 

(2) Opinions of nonexpert llliter- 
ate witnesses as to the genuineness 
of a signature with which they are 
familiar has very little weight, and 
of itself will amount only to a scin¬ 
tilla.—Pioneer Coal Co. v. Polly, 271 
S.W. 592, 208 Ky, 648. 

Opportunlties for observation as af« 
fectlng weight 

(1) The weight is necessarily af- 
fected by the frequency of the wit¬ 
ness" opportunities for observation. 
U.S.—In re Goldberg, C.C.A.N.Y., 91 

P.2d 996. 

Tex.—^Pitts V. Thompson, Civ.App.r 
71 S.W.2d 268, error dismissed— 
JofCre v. Mynatt, Civ.App., 240 S. 
W. 319. 

W.Va.—Johnston v. Bee, 100 S.E. 

486, 84 W.Va. 632, 7 A.L.R. 262. 
22 C.J. p 625 note 27 [b], p 627 note 
40. 

(2) Weight of testimony of wit¬ 
nesses testlfying as to whether will 
was wholly written by testator va¬ 
ries in exact ratio to their opportu- 
nity to become acQuainted with and 
to know handwriting of alleged tes¬ 
tator.—Stone V. Stone, 93 S.W.2d 
617, 263 Ky. 732. 
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§ 569. Judgment of Expert 

a. In general 

b. Factors determinati ve of weight 

c. Opinions of physicians or medical ex- 

perts generally 

d. Cause and effect 

e. Damages 

f. Due care and proper conduct 

g. Laws of other States or countries 

h. Mental condition or capacity 

i. Nature, condition, and relation of ob- 

jects 

j. Value 

k. Other matters 


a. In General 

The credibillty of expert wltnesses and the weight of 
thelr testimony are matters for the determination of the 
trier of the facts. Opinions are not necessarily conclusive 
except where the subject is one for experts or skilled 
wltnesses alone and concerns matters of which a layman 
can have no knowledge, In which case, according to 
some authorities, expert opinion evidence in which no 
conflict exists may be conclusive. Under the usual cEr- 
cumstances opinion evidence is to be considered llke other 
testimony and cannot be arbitrarlly disregarded although 
under particular circumstances courts have characterized 
expert opinion evidence unfavorably. Generally expert 
testimony is not hecessary uniess the case Involves a 
subject of speciai technical Science of which the trier of 
the facts Is not presumed to be specially informed. 

The credibility of expert witnesses®® and the 
weight of their testimony®^ are matters for the de- 


Vime at which wxltliisr made 

Testimony of testator’s son, called 
not as subscribing witness but to 
identify testatores signature, has 
probative force as to such Identifica¬ 
tion, although son did not know time 
of signature.—Evans v. Evans, 101 
S.W.2d 435, 193 Ark. 585. 

Evidence held snULclent 

In suit to eatablish title to cor¬ 
porate stock, testimony of witness, 
who was familiar with defendant*s 
handwritlng, that signature on as- 
slgnment from defendant to plain- 
tifPs testate was similar to other 
slgnatures of defendant, and testi¬ 
mony of a bank employee, whose du- 
ty it was to examine signaturos on 
checks drawn on the account of Cor¬ 
poration of which defendant was 
an offlcer, that the signature resem- 
bled a large number of the same 
name signed on checks as an ofllcer 
of the Corporation, was sufficient to 
support Inference that the signa¬ 
ture on the asslgnment was that of 
defendant.—^Moreau v. Loveren, 200 
A. 518, 89 N.H. 470. 

Comparlson of methods of provlng 
handwritlng 

(1) Where witnesses have testi- 
fied about the genuineness of a 
signature, both from comparison 
and from familarity with the signa¬ 
ture of the alleged subscrlber, it is 
proper to charge that, ‘‘evidence of 
this character belng in fact the re¬ 
suit only of a comparison of the 
controverted signature with the gen¬ 
uine signature of defendant, as the 
same is remembered and impressed 
on the mind of the witness whose 
opinion is so glven, or with the other 
signatures proved to be those of de¬ 
fendant, it is regarded by the law as 
unsatlsfactory, and such as ought 
not to overthrow the positive and 
direct testimony of a credible wit¬ 
ness, who testifies, from personal 
knowledge.”—Jackson v. Adams, 69 
N.W. 427, 100 lowa 163. 

(2) Testimony of attesting wit¬ 
ness that he saw deceased attesting 
witness sign is better proof of gen¬ 


uineness of signature of deceased 
than testimony of those testifying 
from acquaintance with deceased‘s 
signature.—^Polley v. Cline's Ex‘r, 93 
S.W.2d 363, 263 Ky. 669. 

(3) After testimony of witness 
who saw attesting witness make 
signature, next best testimony as to 
genuineness of signature is that of 
Wltnesses who have seen party 
whose writing is in controversy 
write or have had access to or pos- 
session of his writing, so as to im- 
press character of writing on their 
mind and to permit formatlon of 
opinion by comparmg impression of 
writing on mind with that submit- 
ted for examinatlon.—^Polley v. 
Cline's Ex*r, supra. 

eo, XJ.S.—^U. S. V. Francis, C,C.A. 

Mont., 64 P.2d 865. 

Ala.—Crawford Johnson & Co. v. 
Pryor Motor Co., 121 So. 388, 219 
Ala. 108. 

Ark.—SeamajQ Store Co. v. Bonner, 
113 S.W.2d 1106, 19’5 Ark. 663. 

Ky.—Commercial Union Assur. Co. 

V. Howard, 76 S.W.2d 246, 256 Ky. 
363. 

Mass.—Gately v. Taylor, 97 N.E. 619, 
211 Mass. 60. 39 Li.R.A,N.S., 472— 
Suilivan v. Reed Foundry Co., 93 
N.E. 676, 207 Mass. 280. 

Mich.—0’Donnell v. Oliver Iron Min¬ 
ing Co., 262 ISr.W. 728, 273 Mich. 
27—Sampson v. Veenboer, 234 N. 

W. 170, 262 Mich. 660—^Pawlicki 
V. Detrolt United Ry., 168 N.W. 
162, 191 Mich. 636. 

Pa. —^Koller v. Metropolitan Life Ins. 

Co., 41 Pa.Super. 48. 

S.C.—0’Kelley v. Mutual Life Ins. 

Co. of New York, 14 S.E.2d 682. 

22 C.J. P 731 note 83. 

eL U.S.—^Bmpire Oil & Reflning Co. 
V. Hoyt, C.C.A.Mich., 112 P.2d 366 
—U. S. V. Washington Dehydrated 
Food Co., C.C.A.MO.. 89 P.2d 606— 
Svenson v. Mutual Life Ins. Co. of 
New York, C.C.A.S.D., 87 F.2d 441. 
Ala.—^Metropolitani Life Ins. Co. v. 
Chambers, 146 So. 524, 226 Ala. 192 
—Crawford Johnson & Co. v. Pry¬ 
or Motor Co., 121 So. 388, 219 Ala. 
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108—Sovereign Camp, W. O. W., v. 
Screws, 119 So. 644. 218 Ala. 699. 
Ariz.—^Middleton v. Green, 276 P. 322, 
36 Ariz. 206. 

Ark.—^Western Union Telegraph Co. 
v. Byrd, 122 S.W.2d 669, 197 Ark. 
162—Nelon v. Nelon, 284 S.W. 743, 
171 Ark. 605. 

Cal.—^Arais v. Kalensnikoff, 74 P.2d 
1043, 10 Cal.2d 428, 115 A.L.R. 163 
—^Kershaw v. Tilbury, 8 P.2d 109, 
214 Cal. 679—Treadwell v. Nickel, 
228 P. 25, 194 Cal. 243—Hirshfeld 
V. Dana, 223 P. 451, 193 Cal. 142 
—Bennett v. Hardy, 291 P. 903, 108 
CaLApp. 473—^Waizman v. Black, 
281 P. 1087, 101 CaLApp. 610—May 
V. Perrell, 271 P. 789, 94 CaLApp. 
703. 

Colo.—^McWilliams v. Garstin, 197 P. 
246, 70 Colo. 69, citing Corpus JTtt- 
xls. 

Conn.—Bishop v. Copp, 114 A. 682, 
96 Conn. 671. 

Del.—Hendrickson v. Continental Pi- 
bre Co., 140 A. 669, 3 W.W.Harr. 
564. 

Ga.—^Payne v. Pranklin County, 116 
S.E. 627, 165 Ga. 219—^Alabama 
Great Southern R. Co. v. McKenzie, 
77 S.E. 647, 139 Ga. 410, 46 L.R.A.. 
N.S., 18—Savannah Electric & Pow¬ 
er Co. V. Horton, 162 S.E. 299, 44 
Ga.App. 678—U. S. Casualty Co. 

V. Matthews, 183 S.E. 876, 36 Ga. 
App. 526. 

Ind.—^Illinois Steel Co. v. Puller, 23 
N.B.2d 269, 216 Ind. 180. 
lowa.—Cutler v. State, 278 N.W. 327, 
224 lowa 686—Poy v. Metropolitan 
Life Ins. Co. of New York, 263 N. 

W. 14, 220 lowa 628—^Martin v. 
Bankers’ Life Co. of Des Moines, 
260 N.W. 220, 216 lowa 1022—Lang 
V. Lang, 135 N.W. 604, 157 lowa 
300, petition overruled 139 N.W. 
•667. 157 lowa 300. 

Kan. —^Myers v. Shell Petroleum Cor¬ 
poration, 110 P.2d 810, 163 Kan. 
287. 

Ky.—Whinery v. Crawford, 116 S.W. 
2d 631, 273 Ky. 826—Commercial 
Union Assur. Co. v. Howard, 76 
S.W.2d 246, 256 Ky. 368. 



§ 569 


EVIDENCE 


32 aj.s. 


termination of the jury or other trier of the facts, 
and opinions of experts, althoug^h on the precise 
point to be detennined, do not relieve the tribunal 
of the power and consequent responsibility of de- 
ciding',®2 but where an experfs testimony is uncon- 
tradicted and unimpeached, and is founded on es- 


tablished facts fairly warranting the conclusions 
reached, the issue does not become a jury question 
simply because it is supported only by the testi¬ 
mony of an expert.®3 Opinions of experts are not 
necessarily conclusive,®^ even when uncontrovert- 


Me.—Johnson v. Bangor Ry. & Elec¬ 
tric Co., 181 A. 1, 126 Me. 88. 

Md.—^Langenfelder v. Thompson, 20 
A.2d 491. 

Mass.—Coddaire v. Sibley, 169 N.B- 
797, 270 Mass. 41. 

Mich.—Turnbull v. Richardson, 37 
N.W. 499, 69 Mich. 400. 

Mo.—Phares v. Century Electric Co.. 
82 S.W.2d 91, 96, 336 Mo. 961, cit- 
ing Corpus Juris —Schoenherr v. 
Stoughton, 78 S.W.2d 84, 87, 336 
Mo. 290—^Kimmie v. Termlnal R. R. 
Ass’n of St. Louis, 66 S.W.2d 661, 
664, 384 Mo. 696, citing Corpus 
Juris —Spencer v. Quincy, O. & K. 
C. R. Co., 297 S.W. 363. 317 Mo. 
492—^Poster v. Kansas City Rys. 
Co., 236 S.W. 1070. 

N.J.—Robbins v. Thies, 189 A. 67, 117 
N.J.Law 389. 

N.Y.—^Kenny v. Douglas Manor Ass'n, 
299 N.T.S. 384, 262 App.Div. 780— 
Wiesner v. City of Albany, 229 
N.Y.S. 622, 224 App.Div. 239, af- 
flrmed 166 N.E. 320, 260 N.Y. 651— 
Wineburgh v. Seeman Bros., 21 N.Y, 
S.2d 180. 

N.D.—Jacobson v. Mutual Ben. 
Health & Accident Ass'n, 296 N.W. 
546, 666, 70 N.D. 666, citing Cor¬ 
pus Juris. 

Okl.—^Volghtlander v. State ex rei. 
Bamett, 62 P.2d 60, 176 Okl. 165 
—Gypsy 011 Co. v. Brightwell, 49 
P.2d 800, 174 Okl. 619. 

Pa.—Grebe v. Kligerman, 164 A. 796, 
310 Pa. 60. 

S.C.—0’Kelley v. Mutual Life Ins. Co. 

of New York, 14 S.B 2d 582. 

Tex.—Texas Independence Life Ins. 
Co. V. Pickens, Clv.App., 163 S.W. 
2d 884—^Norris Bros. v. Mattln- 
son, Clv.App., 146 S.W,2d 204— 
Texas Employers’ Ins. Ass’n v. 
Humphrey, Clv.App., 140 S.W.2d 
813, error refused—^Edwards v. 
West Texas Hospital, Civ.App., 89 
S.W.2d 801, error dismlssed—Tex¬ 
as & P. Ry. Co. V. Moore, Civ. 
App., 7 S.W.2d 902, error dismissed 
—^Houston E. & W. T. Ry. Co. v. 
Southern Pine Lumber Co., Civ. 
App., 6 S.W.2cl 418—^American Nat. 
Ins. Co. V. McKellar, Clv.App., 296 
S.W. 628—City of Brownsville v. 
Crixell, Clv.App., 276 S.W. 430. 
Va.-r-Lawson v. Darter, 160 S.E. 74, 
167 Va. 284—^Barnard Bus Lines v. 
Weeks, 168 S.E. 870, 166 Va. 466— 
Chesapeake & O. Ry. Co. v. Hunt- 
er*s Adm'r, 91 S.B. 181, 120 Va. 
699. 

Wash.—Griggs v. Wayne, 171 P. 230, 
100 Wash. 469. 


W.Va.—^Brownlng v. HofCman, 111 S. 

E. 492. 90 W.Va. 668. 

22 C.J. p 728 note 71, p 732 notes 
91-94. 

Existenoe of mle of law determiulng 
suflicienoy 

There is no rui e of law which de¬ 
termines whether testimony of duly 
Ciualifled expert is sufficient to form 
basis of fact flnding.—Bill v. New 
England Clties Ice Co., 10 A.2d 662, 
90 N.H. 463. 

Bisregard of expert testimony 
The court or jury is not required 
to disregard expert testimony. 

U. S.—Smith V. U. S., D.aMass., 16 

F. Supp. 393. 

Ala.—Browit Puneral Homes & In¬ 
surance Co. V. Baughn, 148 So. 164, 
226 Ala. 661. 

Testimony as to existenoe of faots 
It is the Jury's sole province to 
form conclusion from expert testi¬ 
mony as to exlstence of particular 
facts not of common knowledge, but 
peculiarly within knowledge of men 
whose experience or study enables 
them to speak with authorily.—^Hill 

V. Great Northern Life Ins. Co., 67 
P.2d 406, 186 Wash. 167. 

62. U,S,—^Baltimore & O. R. Co. v. 
Groeger, C.C.A.Ohio, 288 F. 321, 
certiorari granted 44 S.Ct. 33, 263 

U. S. 693, 68 L.Ed. 609, and re- 
versed on other grounds 45 S.Ct. 
169, 266 U.S. 621, 69 L.Ed. 419. 

Ala.—Commonwealth Life Ins. Co. 

V. Harmon, 163 So. 765, 228 Ala. 
377. 

22 C.J. p 731 note 84. 

63. Vt.—Central Vermont Ry. Co. v. 
Bowers, 134 A. 608, 100 Vt. 26. 

64. U.S.—^Hecht, Levis & Kahn v. 
New Zealand Ins. Co., C.C.A.N.Y., 
121 P.2d 442—^tna Life Ins. Co. v. 
Moyer, C.C.A.Pa., 113 F.2d 974— 
Storley v. Armour & Co., C.C.A.N. 
D., 107 F.2d 499—U. S. v. Washing¬ 
ton .Dehydrated Food Co., C.C.A. 
Mo., 89 P,2d 606—^Wlsconsin Alum¬ 
ni Research Foundation v. George 
A. Breon & Co., C.C.A.MO., 85 F.2d 
166, reversing, D.C., 12 F.Supp. 928, 
certiorari denied George A. Breon 
Co. V. Wisconsin Alumni Research 
Foundation, 67 S.Ct, 191, 299 U. 
S. 698, 81 L.Ed. 441—Tracy v. Com- 
missioner of Intemal Revenue, C. 
C.A., 53 F.2d 676, certiorari denied 
63 S.Ct. 83, 287 U.S. 632, 77 L.Ed. 
548—^Kintner v. Atlantic Communi- 
cation Co., D.C.N.Y., 61 F.2d 109— 
U. S. V. Gower, C.C.A.Okl., 60 F.2d 
370—-Brashear Freight Lines v. 
Public Service Commisslon of Mis- 
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sourl, D.C.MO., 23 F.Supp. 865, ap- 
peal dismissed Public Service Com- 
mission of Missouri v. Brashear 
Freight Lines. 59 S.Ct. 480, 306 
U.S. 204, 8J3 L.Ed. 1063. rehearing 
denied Public Service Commisslon 
of State of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 784, 306 
U.S. 669, 83 L.Ed. 608—Smith v. 
U. S., D.C.Mass., 16 F.Supp. 393— 

U. S. v. Sheepshearers Merchan- 
dise & Commisslon Co., 20 C.C.P.A. 
(Customs) 327—Martin v. U. S., 
86 Ct.Cl. 311—Converse v. U. S., 69 
Ct.Cl. 670. 

Ala.—Pacific Mut. Life Ins. Co. of 
Califomia v. Edmonson, 179 So. 
185, 236 Ala. 366—Birmingham 

Trust & Savings Co. v. Hightower, 
169 So. 878, 233 Ala. 39—Atlantic 
Coast Line R. Co. v. Jackson, 144 
So. 813, 226 Ala. 652—Batterton 
v. City of Birmingham. 119 So. 13. 
218 Ala. 489—Metropolitan Life 
Ins. Co. V. Shaw, 112 So. 179. 22 
Ala.App. 64. 

Ark.—^Arkansas Power & Llght Co. v. 
Bollen, 134 S.W.2dl 585, 199 Ark. 
666—^Missouri Pac. R. Co. v. Hali, 
63 S.W.2d 432, 186 Ark. 270. 

Cal.—^Arais v. Kalensnikoff. 74 P.2d 
1043, 10 Cal.2d 428, 115 A.L.R. 163 
—Burns v. Osbome-Fitz-Patnck 
Finance Co., 282 P. 419, 101 Cal. 
App. 680—^Pine Grove Consol. Mines 

V. Metson, 100 P.2d 794, 38 Cal. 
App.2d 170—^National Automobile 
Ins. Co. V. Industrial Accident Com- 
mission of Califomia, 22 P.2d 568, 
132 Cal.App. 373—Nylund v. Mad- 
sen, 271 P. 374, 94 Cal.App. 441— 
First Nat. Bank v. Caldwell, 258 P. 
411, 84 Cal.App. 438. 

Ky.—Wright's Ex'r v. SImpson, 22 S. 

W. 2d 683, 232 Ky. 148—Louisville 
& N. R. Co. V. Rowland^s Adm’r, 
14 S.W.2d 174, 227 Ky. 841. 

La.—Bemard v. Francez, 117 So. 666, 
166 La. 487. 

Minn.—Moehlenbrock v. Parke, Davis 
& Co., 176 N.W. 169, 146 Minn. 100. 
Miss.—Robinson v. McShane, 140 So. 
725, 726, 163 Miss. 626, citing Cor¬ 
pus Juris. 

Mo.—Tuepker v. Sovereign Camp, W. 
O. W., App., 226 S.W. 1002—Brad- 
ford V. City of St. Joseph, App., 
214 S.W. 281, certiorari quashed 
State ex rei. City of St. Joseph v. 
Bllison, Sup., 223 S.W. 671. 

N.M.—State v. Moore, 76 P.2d 19, 
34, 42 N.M. 135, citing Corpus Juxls. 
N.Y.—Wineburgh v. Seeman Bros., 21 
N.Y.S.2d 180—Gallagher v. New 
York Dock Co., 19 N.Y.S.2d 789. 
R.L—James v. Rhode Island Audito- 
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ed65 and unanimous,®® and ali or part of an opinion 
may be accepted or rejected as it appeals to the judg- 
ment and conscience of the trier of the facts;^^ 
but where the subject is one for experts or skilled 
witnesses alone and concerns a matter of Science or 


specialized art or other matters of which a la 3 ntnan 
can have no knowledge the rule has been recog- 
nized that expert opinion evidence in which no con- 
flict exists is conclusive,®* at least if the jury or 
other trier of the facts believes the witness or wit- 


rium, 199 A. 293, 60 R.I. 405—^Ash- 
ton V. Tax Assessors of Town of 
Jamestown, 198 A. 786, 790, 60 

R. I, 388, citlng Gorpiis Juris—Bar- 
ry V. Kettelle, 139 A. 664, 49 R.I. 
60, reargument denied 140 A. 3. 

S.C.—Thompson v. Atlantic Coast 
Line R. Co., 102 S.E. 11, 113 S.C. 
261. 

Tex.—^Federal XJnderwriters Bx- 
change v. Cost, 123 S.W.2d 332, 132 
Tex. 299, afarming, App., 116 S.W. 
2d 706—Texas Employers Ins. 
Ass'n V. Reed, Civ.App., 160 S.W. 
2d 858, error dismissed, judgment 
correct—^Luck v. BufCalo L^es, 
Civ.App., 144 S.W.2d 672, error dia- 
missed, judgrment correct—^Texas 
Employers Ins. Ass’n v. Griffls, Civ. 
App., 141 S.W.2d 687, 690, citing 
CorpnB Jorls—Texas Employers’ 
Ins. Ass’n v. Humphrey, Civ.App., 
140 S.W.2d 313, error refused— 
Crow V. Thompson, Civ.App., 131 

S. W.2d 1064, error dismissed, judg- 
ment correct—^Traders & General 
Ins, Co. V. Ray, Civ.App., 128 S. 
W.2d 80, error dismissed, Judgment 
correct—^Hodges v. Hodges, Civ, 
App., 111 S.W.2d 779—Southern 
XJnderwriters v. Sanders, Civ.App., 
110.S.W.2d 1258, 1260, citing Oor- 
pns Jorls—^Universal Life & Acci¬ 
dent Ins. Co. V, Nanes, Civ.App., 92 
S.W.2d 473, error dismissed—Ed- 
wards V. West Texas Hospital, Civ. 
App., 89 S.W.2d 801, error dis- 
mlfised—^National Life & Accident 
Co. v. Muckelroy, Civ.App., 40 S. 
W.2d 111^, 1117, citing Corpos Ju¬ 
ris—Texas Indemnity Ins. Co. v. 
Preslar, Civ.App., 298 S.W. 666. 

ntah.—^Kelly v. Industrial Commis- 
sion of Utah. 12 P.2d 1112, 1113, 
80 Utah 73, clting Corpos Jorls, 
W.Va.—Webb v. Chesapeake & O. Ry. 
Co., 144 S.B. 100, 106 W.Va. 656, 
certiorari denied Chesapeake & O. 
Ry. Co. V. Webb, 49 S.Ct. 82, 278 
U.S. 646. 73 L.Bd. 669. 

Wis.—Washbum v. Skogg, 233 N.W. 
764, 204 Wis. 29, rehearing denied 
236 N.W. 437, 204 Wis. 29. 

22 C.J. p 729 note 77. 

as. U.S.—The S. C. L. No. 9, C.C.A. 
Pa.. 114 F.2d 964, ajQBirming, D.C., 
37 P.Supp. 386—Wenatchee Bot- 
tling Works v. Henricksen, D.C. 
Wash., 31 F.Supp. 763. 

Ala.—Warrlor Stone & Contracting 
Co. V. De Foor, 2 So.2d 430— 
Pollard V. Treadwell, 176 So. 462, 
234 Ala. 615—Commonwealth Life 
Ins. Co. V. Harmon, 158 So. 755, 
767, 228 Ala. 377, quoting Corpos 
Jorls. 

Ark.—Western Union Telegraph Co. 


V. Tumer, 77 S.W.2d 633, 190 Ark. 
97. 

Cal.—^Layne & Bowler Corporation v. 
Grogan, 204 P. 252. 56 CaLApp. 
31. 

Colo.—^McWilllams v. Garstin, 197 P. 
246, 70 Colo. 59, citing Corpos Jo- 
rls. 

N.Y.—^Ensign v. Travelers* Ins. Co. 
of Hartford, Conn., 184 N.Y.S. 7, 
193 App.Dlv. 369, afflrmed 136 N.B. 
901. 233 N.Y. 621. 

Okl.—Johnson Oil Reflnlng Co. v. 
Elledge, 42 P.2d 840, 842, 171 Okl. 
398, citing Corxms Jorls. 

Tex,—Commerclal Standard Ins. Co. 
V. First State Bank of Vernon, 
Clv.App.. 142 S.W.2d 621, error dis¬ 
missed—Guinn v. Coates, Civ.App., 
67 S.W.2d 621, 623, citing Corpos 
Jorls. 

22 C.J. p 729 note 76. 

06. Ala.—^Pollard v. Treadwell, 176 
So. 452, 234 Ala. 615—Common¬ 
wealth Life Ins. Co. v. Harmon, 
163 So. 765, 767, 228 Ala. 377, 
auotlng Corpos Jorls. 

Ark.—Western Union Telegraph Co. 
V. Turner, 77 S.W.2d 633, 190 ^rk. 
97. 

N.Y.—Comish v. Farm Bldg. F. Ins. 
Co., 74 N.Y. 296. afflrming 10 Hun 
466. 

Tex.—Guinn v. Coates, Civ.App., 67 
S.W.2d 621, 623, citing Corpos Jo- 
rls. 

67. U.S.—^Anderson v, Baltimore & 
O. R. Co., C.C.A.N.Y., 96 F.2d 796. 
Ala.—^Warrior Stone & Contracting 
Co, v..De Foor, 2 So.2d 430. 

Ark.—Western Union Telegraph Co. 
V. Byrd, 122 S.W.2d 669, 197 Ark. 
162—^Home Indemnity Co. of New 
York V. Jelks, 69 S.W.2d 1028, 187 
Ark. 370. 

Del.—Culver v. Prudential Ins. Co. of 
America, 179 A. 400, 6 W.W.Harr. 
582. 

Mo.—^Adams v. Moberly Light & Pow¬ 
er Co. of Moberly, App., 237 S.W. 
162. 

N.Y.—In re Sebring, 264 N.Y.S. 379, 
238 App.Div. 281—^In re Dupignac’s 
Bstate, 204 N.Y.S. 273, 123 Misc. 
21, afflrmed 207 N.Y.S. 833, 211 
App.Div. 862. 

Okl.—Johnson Oil Reflning Co. v. Bl- 
ledge, 42 P.2d 840, 842, 171 Okl. 
398, citing Corpus Juris. 

Pa.—^Pennsylvania Power & Light Co. 
V. Convoy, Inc., 14 Northumb.Leg. 
J. 172. 

Tex.—^Hodges v. Hodges, Civ.App., 
111 S.W.2d 779. 

22 C.J. p 730 note 78. 
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Power of oommlsslou to reject tes- 
tlmony 

Power of industrial accident com- 
mlsslon to reject testimony of ex¬ 
perts is same as that of court or 
jury in court.—Wllllam Slmpson 
Const. Co. V. Industrial Accident 
Commlssion of Califomla, 240 P. 58, 
74 CaLApp. 239. 

Advlsory character of opinion 

(1) Expert testimony is advisory 
in character in the sense that the 
Jury may regard or disregard it. 
Mo.—^Adams v. Moberly Light & 

Power Co. of Moberly, App., 237 
S.W. 162—^Tuepker v. Sovereign 
Camp, W. O. W., App., 226 S.W, 
100 ‘ 2 . 

N.Y.—In re Sebring, 264 N.Y.S. 379, 
238 App.Div. 281. 

22 C.J. p 730 note 77 [b]. 

(2) It is no more advisory than 
any other competent testimony.— 
Phares v. Century Electric Co., 82 
S.W.2d 91, 336 Mo. 961. 

(3) The testimony of an expert, 
as to his opinion, is not evidence of 
a fact in dispute, but is advisory 
only, to assist the triers of fact to 
understand and apply other evidence. 
—^Nlstad V. Winton Lumber Co., Ida- 
ho, 99 P.2d 52—^Bvans v. Cavanagh, 
73 P.2d 83, 58 Idaho 324. 

68. Cal.—Peters v. Sacramento City 
Employees’ Retirement System, 80 
P.2d 179, 27 Cal.App.2d 10—Wil- 
llam Simpson Const. Co. v. Indus¬ 
tria! Accident Commission, 240 P. 
68, 74 CaLApp. 239. 

Minn.—^Moehlenbrock v. Parke, Da- 
vis & Co., 176 N.W. 169, 145 Minn. 
100—^Moratsky v. Wlrth, 76 N.W. 
1032, 74 Minn. 146. 

Miss.—^Kramer Service v. Wilkins, 
186 So. 625, 628, 184 Miss. 483, 
citing Corpus Juris. 

Mo.—^Kane v. St. Louls Refrigerator 
Transit Co., App., 83 S.W.2d 693, 
596, quoting Corpus Juris. 

Neb.—^Hinnenkamp v. Metropolitan 
Life Ins. Co.. 279 N.W. 784, 134 
Neb. 846. 

Tenn.—American Nat. Ins. Co. v. 
Smlth, 74 S.W.2d 1078, 18 Tenn. 
App. 22*2—^Vaughan v. Oliver, 3 
Tenn.App. 659. 

22 C.J. p 731 note 79. 

Ijiiiiltatlou of mia 

. (1) The rule does not apply 
where there is a conflict in the 
opinion of experts.—^Hinnenkamp v. 
Metropolitan Life Ins. Co., 279 N. 
W. 784, 134 Neb. 846. 

(2) Nor does it apply where com- 
mon knowledge and experlence may 
be used to ascertain the facts or 



§ 569 


EVIDENCE 


32 C.J.S. 


nesses,®9 and the testimony must be accepted and 
acted on as other undisputed evidence.*^® 

Under the usual circumstances expert opinion ev- 
idence is to be considered or weighed by the triers 
of the facts like other testimony,in the light of 
their own general knowledge and experience in the 
subject of inquiry;'^2 the triers of the facts cannot 


arbitrarily disregard the testimony of experts or 
skilled witnesses,73 and make an unsupported find- 
ing contrary to the opinionJ^ Expert testimony is 
of no weight and must be disregarded when it is 
contrary to common sense,common knowledge,^® 
undisputed facts,'^'^ or physical laws,*^® and when 
of such a nature it will not support a verdict 


determine the matter In Inquiry. 
Cal.—^National Automobile Ins. Co. 
V. Industrial Accident Commission 
of Califomia, 22 P.2d 668, 132 C3al, 
App. 373. 

Minn.—^Bloomquist v, Sanders, 202 
N.W. 49«, 162 Minn. 29«. 

Neb.—Hinnenkamp v. Metropolitan 
Life Ins. Co., 279 N.W. 784, 134 
Neb. 846. 

Tenn.—^Vau&han v. Oliver, 3 Tenn. 
App. 659. 

89. Ala.—^Pollard v. Treadwell, 176 
So. 462, 234 Ala. 615—Common- 
wealth Life Ins. Co. v. Harmon, 
153 So. 755, 228 Ala. 377. 
Neoesslty for heiief 
Expert testimony is concluslve on 
the jury only if they belleve it to 
be true.—^Atlantic Coast Line R. Co. 
V. Jackson, 144 So. 813. 225 Ala. 652. 
Dlstlactlou between opinion and 
statement of ezlstenca of faot 
There is a distinction between the 
expression of an opinion by an ex¬ 
pert and that of testimony by on ex- 
. pert as to the existence of a given 
fact to be tested and proved solely 
by sclentific processes, methods, and 
knowledge, and so declared by the 
witness as an established scientidc 
fact. If the fact is one conceming 
which there is no room for the ex- 
erclsa of common knowledge and ex¬ 
perience to ascertain and observe, 
the uncontroverted sclentific ascer- 
tainment will be taken as true if 
the witness is found by the jury to 
be worthy of belief.—Commonwealth 
Life Ins. Co. v. Harmon, 153 So. 755, 
228 Ala. 377. 

70. Mlss.—^Kramer Service v. Wil- 
kins, 186 So. 625, 184 Mlss. 483. 

71. U.S.—IT. S. V. Porter, D.C.Mich., 
9 F.2d 163. 

Ark.—Western Union Telegraph Co. 
V. Byrd, 122 S.W.2d 669, 197 Ark. 
162—Mutual Benefit Health & Ac¬ 
cident Ass’n V. Moore, 119 S.W,2d 
499, 196 Ark. 667. * 

Cal.—^Rolland v. Porterfleld, 191 P. 
913, 183 Cal. 466. 

IU.—^Madison County Mining Co. v. 
Industrial Commission, 138 N.E. 
211, 306 111. 691—Peabody Co,al Co. 

V. Industrial Commission, 124 N. 
E. 566, 289 111. 449. 

Mo.—'Schoenherr v. Stoughton, 78 S. 

W. 2d 84, 336 Mo. 290—Scanlon v. 
Eansas City, 28 S.W.2d 84, 325 
Mo. 125—^High v. Quincy, O. & K. 
a R. Co., 300 S.W. 1102, 318 Mo. 
444 —Spencer v. Quincy, O. & K. 


C. R. Co., 297 S.W. 363, 317 Mo. 
492—Morrow v. Missouri Gas & 
Electric Service Co., 286 S.W. 106, 
316 Mo. 367—^Taylor v. Cawood, 
211 S.W. 47—^Thompson v. Chica- 
go, R. I. & P. Ry. Co., 4 S.W.2d 
894. 222 Mo.App. 725. 

R. I.—^Ashton V. Tax Assessors of 
Town of Jamestown, 198 A. 786, 
60 R.I. 388. 

S. C.—0'Kelley v. Mutual Life Ins. 
Co. of New York, 14 S.B.2d 582. 

W.Va.—^Webb v. Chesapeake & O. 
Ry. Co., 144 S.B. 100, 106 W.Va. 
666, certiorari denied Chesapeake 
& O. R. Co. v. Webb, 49 S.Ct 82, 
278 U.S. 646, 73 L.Bd. 659. 

Wis.—In re Butt*s Estate, 193 N.W. 
988, 181 Wis. 141. 

72- lowa.—Cutler v. State, 278 N. 

W. 327. 224 lowa 686. 

La.—Succession of Butterworth, 196 
So. 39, 195 La. 115. 

NC.—Hedgpeth v. Coleman, 111 S. 

E. 517, 183 N.C. 309, 24 A.L.R. 2*32. 
N.D.—Butler v. uEtna Ins. Co. of 
Hartford, Conn., 256 N.W. 214, 
217, 64 N.P. 764, citing Corpus Ju¬ 
ris—^Axford V. Gaines, 195 N.W. 
666, 60 N.D. 341. 

Tex.—Smmonds v. St. Louis, B. & 
M. Ry. Co., 91 S.W.2d 832, 127 
Tex. 23, modifying St. Louis, B. 
& M. Ry. Co. V. Simmonds, Civ. 
App., 60 S.W.2d 343. 

73, Cal.—^Herbert v. Lankershlm, 
71 P.2d 220, 9 Cal.2d 409. 

La.—Succession of Butterworth, 196 
So. 39, 195 La. 116. 

Mo.—Chlllicothe Trust Co. v. French, 
241 S.W. 984, 211 Mo.App. 214. 
N.D.—^Axford v. Gaines, 196 N.W. 
566, 60 N.D. 341. 

R.I.—^Ashton v. Tax Assessors of 
Town of Jamestown, 198 A. 786, 
60 R.L 388. 

Wis.—In re Butfs Estate, 193 N.W. 

988, 181 Wis. 141. 

22 C.J. p 733 note 99. 

Duty to co&slder aU expert testi- 
xuouy 

Where the question is one to he 
determined by expert witnesses it is 
the duty of the trier of the facts 
to give consideration to the testP 
mony of ali expert witnesses.—Chi- 
co Well Drilling Co. v. Givens, 274 
P. 966, 206 Cal. 468. 

74. U.S.—^Diamond Alkali Co. v. 
Heiner, C.C.APa., 60 F.2d 605, 
modifying, D.C., 39 F.2d 646, and 
certiorari granted Heiner v. Dia¬ 
mond Alkali Co., 63 S.Ct. 221, 287 
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U.S. 593, 77 li.Ed. 517, reversed 
on other grounds 53 S.Ct. 413, 288 
U.S. 602, 77 L.Ed. 921. 

Ky.—Jackson Purchase Rural Elec¬ 
tric Co-op. Corporation v. Burns, 
146 S.W.2d 340, 285 Ky. 61. 

Wis.—^In re Butfs Estate, 193 N.W. 
988, 181 Wis. 141. 

75. U.S.—Svenson v. Mutual Life 
Ins. Co. of New York, C.C.AS.D., 
87 F.2d 441—^Wisconsin Alumni 
Research Foundation v. George 
Breon & Co., C.C.A.Mo., 85 P.2d 
166, reversing, D.C., 12 F.Supp. 
928, certiorari denied George A. 
Breon Co. v. Wisconsin Alumni 
Research Foundation, 67 S.Ct. 191, 
299 U.S. 598, 81 L.Bd. 441. 

Mass.—Ruschetti’s Case, 13 N.E.2d 
34, 299 Mass. 426. 

Mont.—Irion v. Hyde, 105 P.2d 666, 
671, 110 Mont. 570, quoting Corpus 
JUrls. 

76. U.S.—Svenson v. Mutual Life 
Ins, Co. of New York, O.C.A.S.D., 
87 F.2d 441. 

Mass.—^Ruschettfs Case, 13 N.E.2d 
34, 299 Mass. 426—Paatrick-v. S, 
S. Kresge Co., 192 N.B. 485, 288 
Mass. 194. 

77. U.S.—U. S. V. HUI, C.C.A.Ark.. 
62 P.2d 1022. 

Ga.—Gem City Life Ins. Co. v. Strlp- 
ling, 168 S.E. 20, 176 Oa. 288. 

78. U.S.—Svenson v. Mutual Life 
Ins. Co. of New York, C.C.A.S,D., 
87 P.2d 441. 

Cal.—^Hendricks v. Industrial Acci¬ 
dent Commission of Califomia, 78 
P.2d 189, 25 Cal.App.2d 534. 

Mass.—Ruschetti’s Case, 13 N.E.2d 
34, 299 Mass. 42$. 

N.Y.—Higgins v. Maaon, 235 N.Y. 
S. 441, 226 App.Div. 426. 

7». U.S.—U. S. V. Hili, C,C.A.Ark., 
62 F.2d 1022, 1026, quoting Corpus 
Juris. 

Ga.—Gem City Life Ins. Co. v. Strip- 
ling, 168 S.E. 20, 22, 176 Ga. 288, 
quoting CorpTLs Juris- 
N.Y.—Higgins v. Mason, 236 N.Y.S. 

441, 226 App.Div. 426. 

22 C.J. p 733 note 1. 

Findiug ooutrazy to reason 
The court should not permit the 
Jury to be influenced by evidence on 
which they could not, within the 
laws of correct reasoning, make a 
finding. 

Mo.—Sayre v. Prlnceton Unlv., 90 .3. 

W. 787, 192 Mo, 95. 

Mont.—Irion v. Hyde, 106 P.2d 666, 
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Opinions of experts on subjects o£ common knowl- 
cdge or on subjects requiring no special training 
have no greater probative value than opinions of 
nonexperts,8t> and they may be disregarded.8l The 
jury must consider the testimony of an expert wit- 
ness as a whole and the fact that his cross-exami- 
nation testimony is inconsistent with his testimony 
in chief does not necessarily destroy the effective- 
ness of his opinions.s^ 

The general uncertainty and persistent disagree- 
ment of authority on many lines of professional and 
scientific inquiry,^® the fact that this class of evi- 
dence deals so largely with the problematical and 
the conjectural,84 and the consideration that there 
are other elements of unreliability arising from hu- 
man frailty,86 bias,86 loyalty to one’s employer,»^ 
pride of opinion,88 self-interest,S9 or the heat en- 
gendered by controversy,^^ which more or less un- 
consciously warp the mind of the witness, even 
without the more vulgar elements of venality^l and 


the absence of any efficient punishment for per- 
jury,92 have caused courts of the highest eminence 
to feel that experts are frequently rather the hired 
advocates of the parties than men of Science plac- 
ing their special experience at the Service of the 
cause of justice.^s These considerations have 
caused the courts under particular circumstances of 
the case to characterize this class of evidence unfa- 
vorably94 as unreliable,25 not of great probative 
force,96 weakest and most unreliable,^'^ the weakest 
character of testimony,9 8 the lowest order of evi¬ 
dence,89 the lowest grade of evidence that ever 
comes into a court of justice,^ the most unsatis- 
factory character of evidence,2 the weakest evidence 
known to law,® wholly worthless for any judiciai 
purpose,4 and of less than no value;® and to rule 
that such evidence should be received and weighed 
with caution,® with narrow scnitiny and with much 
caution,*^ that it should be scrutinized with care, 8 
and that it should never be received at all except 
when absolutely necessary.8 So it has been stated 


671, 110 Mont. 670, Quoting- Corpus 
Juris. 

Pa.—In re Klein, 66 A. 422, 207 Pa. 
191. 

80. lowa.—^Van Norman v. Modern 
Brotherhood of America, 121 N. 
W. 1080, 143 lowa 686. 

Ky.—Davis’ Bx*r v. Laughlln, 183 
S.’W.2d 644, 280 Ky. 422—Equita- 
ble Life Assur. Soc. of U. S, v. 
Burns, 71 S.W.2d 1009, 264 Ky. 
487—Dossenbach v. Reidhar's Bx’x, 
63 S.W.2d 731, 246 Ky. 449. 

81. W.Va.—Liberty Coal Co. v. 
Bassett, 160 S.E. 746, 108 W.Va. 
293. 

82. Conn.—^Naveckas v. Jack, 162 
A. 680, 112 Conn. 407. 

Or.—^ArmistWLW v, Kan, 260 P, 1011, 
123 Or. 69. 

sa. Ky.—Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, 182 S.W, 
854, 168 Ky. 611. 

84. Ky.—^Kentucky Traction & Ter- 
minal Co. v. Humphrey, supra. 

85. Ky.—Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, supra. 

86. Ky.—^Agsten v. Brown-William- 
son Tobacco Corporation, 113 S.W. 
2d 829, 272 Ky, 20. 

22 C.J. p 736 note 16. 

87. Cai.—Giigsby v. Ciear Lake 
Water Works Co., 40 Ca!. 396. 

Ky.—Kentucky Traction & Termina! 
Co. V. Humphrey, 182 S.W. 864, 
168 Ky. 611. 

Tenn.—^Bateman v. Ryder, 64 S.W. 
48, 106 Tenn. 712, 82 Am.S.R. 910. 

88. Ky.—^Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, 182 S.W. 
864, 168 Ky. 611. 

8S. U.S.—Wlnons v. New York & 


E. R. Co., N.Y., 21 How. 88, 16 L. 
Ed. 68. 

Ky.—^Kentucty Traction & Termina! 
Co. V.. Humphrey, 182 S.W. 854, 
168 Ky. 611. 

90. Ky.—^Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, supra. 

91. Ky.—Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, supra. 

22 C.J. p 736 note 21. 

92. Ky.—Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, supra. 

93. Ky.—Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, supra. 

N.T.—Roberts v. New York E!. R. 
Co., 28 N.B. 486, 128 N.Y. 466, 13 
L.RA. 499. 

22 C.J. p 735 note 23. 

94. lowa.—^Mi!!er v. Pauison, 169 
N.W. 203, 186 lowa 218. 

Ky.—Kentucky Traction & Termina! 
Co. V. Humphrey, 182 S.W. 864, 168 
Ky. 611. 

22 C.J, p 786 note 24. 

95. U.S.—^North America Acc. Ass'n 
V. Woodson, I!!., 64 P. 68’9, 12 C. 
C.A. 392. 

Wis.—^Bucher v. Wisconsin Cent R. 
Co., 120 N.W. 518, 139 Wis. 697. 

96. N.Y.—^Prancey v. Rutland R 
Co., 163 N.Y.S. 161, 167 App.Dlv. 
488. 

97. N.Y.—^Dobie v. Armstrong, 60 
N.Y.S. 801, 27 App.Dlv. 620, af- 
firmed 66 N.E. 802, 160 N.Y. 684. 

98. Ky.—^Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, 182 S.W. 
864, 168 Ky. 611, 

99. lowa—^Howe v. Richards, 83 
N.W. 909, 112 lowa 220—Whitaker 
V. Parker, 42 lowa 686. 

1. Pa—^Dawson v. Plttsburgh, 28 
A. 171, 169 Pa 317. 
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2. lowa.—^Whitaker v. Parker, 42 
lowa 586. 

3, Ky.—^Whinery v. Crawford, 116 
S.W.2d 631, 273 Ky. 826—Security 
Plnance Co. v. A. L. Cook & Son, 
3 S.W.2d 187, 223 Ky. 124. 

4- N.Y.—^Roberts v. New York EI. 
R. Co., 28 N.E. 486, 128 N.Y. 466, 
474, 13 L.RjA 499. 

& II!.—Rutherford v. Morris, 77 
in. 397. 

G. Ky.—^Louisvi!!e & N. R. Co. v. 
Row!and*s Adm'r, 14 S.W.2d 174, 
227 Ky. 841. 

Or.—^WaJiace v, American Life Ins. 
Co. of Des Moines, lowa 226 P. 
192, 111 Or. 610, petltion for fur- 
ther opinion 227 P. 466, 111 Or. 
610. 

22 C.J. p 735 note 34. 

Dlscrlmliiatlou 

Expert testimony must be weighed 
and considered with dlscrlmina- 
tion.—^Wisconsin Alumni Research 
Foundation v. George A. Breon & 
Co., C.C.A.MO., 85 P.2d 169, revers- 
ing, D.C., 12 P.Supp. 928, certiorari 
denled George A Breon Co. v. Wis¬ 
consin Alumni Research Foundation, 
67 S.Ct. 191, 299 U.S. 698, 81 L.Ed. 
441. 

7. Cal.—Grigsby v. Ciear Lake Wa¬ 
ter Works Co., 40 Cal. 896. 

Ky.—Kentucky Traction & Termina! 
Co. V. Humphrey, 182 S.W. 864, 
168 Ky. 611. 

8. Ky.—^Louisvllle & N. R. Co. v. 
Row!and's Adm’r, 14 S.W,2d 174, 
227 Ky. 841. 

Va—^Lawson v. Darter, 160 S.E. 74, 
167 Va 284. 

9. Ky.—^Kentucky Traction & Ter¬ 
mina! Co. V. Humphrey, 182 S.W. 
864, 168 Ky. 611. 
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that expert testimony is ordinarily accorded but 
slight weightjio and is generally accorded less 
weight than is given to other types of evidence,^^ 
and that the statement of an inference or judg- 
ment is inferior in probative effect to a statement 
of fact.i2 . It has been suggested that the court 
should itself select the experts.i® However, it 
has also been held that a statement that the 
testimony of an expert is to be received and 
weighed with great caution and narrow scrutiny is 
not an accurate statement of the rule,i^ and wheth- 
er expert testimony is to be considered like other 
evidence or received with caution may depend on 
the circumstances of the case.i® Under the par- 
ticular circumstances of the case an expertas opin- 
ion may be of probative value,^® it may be of great 
valuejl*^ it may be sufl5cient to satisfy the burden 
of proof,^® and it may be sufficient to warrant or 
sustain a finding or verdict.1® An opinion as to 
matter which is not pertinent to the issue is of no 
probative value.^o 


Necessity, Expert testimony is not required to 
be offered in ali cases where it is relevant ,21 and it 
can never be regarded as legally necessary to sus¬ 
tain a jury’s inference from proved basic facts,22 
but expert testimony is essential in cases which in¬ 
volve a subject of special technical Science of which 
the members of the jury or the trial court are not 
presumed to be specially informed.23 

b. Factors Determinative of Weight 

Factors determinative of the weight of expert opinion 
evidence are the experience and knowledge of the wit- 
ness, his opportunfty for observation and the attention 
given to the matter, his bias or interest, his manner 
while testifying, the reasons assigned for the opinion, the 
facts on which it Is based, and corroboration of the tes¬ 
timony, It is within the function of the Jury to decide 
whether the facts on which the answer of an expert is 
based actually exist. 

It may bc stated as a general rule that the value 
of an opinion given by an expert depends on the 
experience and knowledge which he has and evinc¬ 
es conceming the matter about which he testifies,^^ 


N.Y.—Roberts v. New York Bl. R. 
Co., 28 N.E. 486, 128 N.Y. 466, 13 
L.R.A. 499. 

22 C.J. p 736 note 36. 

10. Ky.—^Nugent v. Nugent*s Bx'r, 
136 S.W.2d 877, 281 Ky. 263—Lou- 
isville & N. R. Co.* v. Rowland’s 
Adm’r, 14 S.W.2d 174, 227 Ky. 841. 
II 4 Ky.—Agsten v. Brown-Willlajn- 
son Tobacco Corporation, 113 S.W. 
2d 829, 272 Ky. 20. 

12 - U.S.—In re Ward, N.J., 194 F. 
89. 114 C.aA. 167. 

Mias.—Illinois Cent R. Co. v. Em- 
xnerson, 44 So. 928, 91 Mias. 230. 
Pa.—In re Draper, 64 A. 520, 216 Po. 
S14. 

13. Cal.—^In re Dolbeer’s Bstate, 86 
P. 695, 149 Cal. 227—Grlgsby v. 
Ciear Lake Water Works Co., 40 
Cal. 396. 

14. Vt.*—Central Vermont Ry. Co. 
v. Bowers, 134 A, 608, 100 Vt. 26. 

15. N.C.—^Hedgpeth v. Coleman, 111 
S.E. 617, 183 N.C. 309, 24 A.L.H. 
232. 

le. XT.S.—S V. Balley, Green & 
Elger, 24 C.C.P.A.(Customs) 196. 
111.—^Peabody Coal Co. v. Industrial 
Commlsslon, 124 N.E. 666 , 289 111. 
449. 

Ky.—Whinery v. Crawford, 116 S.W. 

2d 631, 273 Ky. 325. 

Mo.—^Phares v. Century Electric Co., 
82 S.W.2d 91, 336 Mo. 961. 

Ohio.—^Village of Celina v. Public 
Utilities Commission of Ohio, 157 
N.E. 72, 116 Ohio St. 596. 

Pa.—^Appeal of Klebler, 30 Pa.Dist. 

& Co. 620. I 

22 C.J. p 736 note 40. | 

Substantive evidence « 

Experta* opinions» when founded ‘ 


on known sclentiflc facts, are sub¬ 
stantive evidence.—Blliott Works v. 
Friak, D.C.Iowa, 68 P.2d 820. 

17. 111.—Lyon v. Oliver, 147 N.E. 
261, 316 IU. 292, reversing 227 111. 
App. 611. 

13. U.S.—Grofi: V. Smith, D.C.Conn., 
3'4 P.Supp. 319. 

19. U.S.—Oatton, Neill & Co. v. U. 

S., 11 Ct.Cust.App. 278. 

Idaho.—Glenn v. Salih, 266 P. 9'47, 
44 Idaho 370. 

La.—^Banta v. McSpadden, 86 So. 287, 
147 La. 847. 

sa N.Y.—Clark v. Fleischmann Ve- 
hicle Co., 187 N.Y S. 807. 

21. Cal.—^Arais v. KalensnikofC, 74 
P.2d 1043, 10 Cal.2d 428, 115 A.L.R. 
163. 

22. Ala.—^Pollard v. Treadwell, 176 
So. 462, 284 Ala. 615—Common- 
wealth Life Ins. Co. v. Harmon, 
153 So. 756, 767, 228 Ala. 377, quot- 
ing Coxpus Juris. 

Okl.—Chicago, R. I. & P. R. Co. v. 
Gilmore, 162 P. 1096, 52 Okl. 296. 

23. Cal.—^Thomsen v. Burgeson, 79 
P.2d 136, 26 Cal.App.2d 235. 

Conn.—Sickmund v. Connecticut Co., 
189 A. 876, 122 Conn. 375. 

Okl.—Grlesel v. Fabiaji, 84 P.2d 634, 
184 Okl. 42. 

Pa.—^Dewees v. Day & Zimmerman, 
140 A. 346, 291 Pa. 379. 

Wash.—^Peddicord v. Lieser, 10^ P.2d 
5, 5 Wash.2d 190—Jordan v, Skin- 
ner, 60 P.2d 697, 187 Wash. 617. 
7aot8 ascertalned by ordlnaxy use of 
senses 

(1) The rule requirlng expert tes¬ 
timony does not apply to facts which 
may be ascertained by ordinary use 
of senses of nonexpert.—Thomson v. 
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Burgeson, 79 P.2d 136, 26 Cal.App.2d 
235. 

(2) Nor does it prevent a layman 
from testifying to facts in connec- 
tlon with his in jury which as a lay¬ 
man he is capable of observing.— 
Griesel v. Pabian, 86 P.2d 634, 184 
Okl. 42. 

Necessity for medical testimony in 
malpractice cases is considered in 
the C.J.S. title Phyaicians and 
Surgeons § 62, also 48 C.J. p 1150 
note 37—p 1151 note 39. 

2d, Cal.—Longuy v. La Soci4t4 
Francaise De Bienfaisance Mut- 
uelle, 198 P. 1011, 52 Cal.App. 370. 
Del.—Culver v. Prudential Ins. Co. 
of America, 179 A. 400, 6 W.W. 
Harr. 582. 

111.—Madison County Mining Co. v. 
Industrial Commission, 138 N.E. 
211, 306 111. 591—Voight v. In¬ 
dustrial Commission, 130 N.E. 470, 
207 111. 109—Peabody Coal Co. v. 
Industrial Commission, 124 N.E. 
566, 289 111. 449. 

Ind.—Cromer v. Bridenbaugh, 123 N. 

E. 115, 188 Ind. 393. 

Mo.—Jones v. Chicago, B. & Q. R. 
Co., 126 S.W.2d 6, 343 Mo. 1104, 
reversing App., 100 S.W.2d 617. 
Mont.—Schumacher v. Murray Hos- 
pital, 193 P. 397, 68 Mont. 447. 
N.H.—Bili V. New England Cities 
Ice Co., 10 A.2d 662, 90 N.H. 453. 
N.Y.—Meiselman v. Crown Helghts 
Hospital, 34 N.E.2d 367, 285 N.Y. 
389, reversing 20 N.Y.S.2d 174, 269 
App.Div. 840, appeal denied 20 N. 
Y.S.2d 669, 259 App.Div. 916. 

Va.—Barnard Bus Lines v, Weeks, 
158 S.B. 870, 166 Va. 466. 

22 C.J. p 736 note 41, p 522 note 84 
[bj. 
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the opportunity for observation or the degree of at- 
tention given to the matter,26 and the reasons which 
he assigns for his opinion.26 The state of mind, 
bias, or interest of the witness,^^ his manner while 
testifying,28 and corroboration of his testimony^® 
are other factors for consideration, but the amount 
of compensation received by a witness does not nec- 
essarily discredit his testimony.^O A mere guess or 
conjecture has no evidential value,3i and will not 
support a verdict in conformity therewith.32 That 
an expert admits the possibility of his being in er¬ 
ror does not destroy the effect of his testimony,33 


and a conclusion drawn by an expert in interpret- 
ing subsidiary facts if probably true may have evi- 
dentiary force, even though it is not certain.^^ The 
fact that the testimony of an expert is based on his 
reading and not on his personal experience is not a 
sufficient reason for attaching a low value to his 

statement.35 

Facts forming basis for judgment. It is within 
the special function of the jury to decide whether 
the facts on which the answer of the expert is based 
actually exist.33 The value or weight of the opin- 
ion of the expert is dependent on,37 and is no 


Beason. for proltative foroe 
The opinlon of an expert witness 
has probative force by reason of his 
unusual and expert knowledge of 
Bubject, galned by study, experience, 
and observation.—^Peninsula Produce 
E3xch. V. American Ry. Express Co., 
128 A. 403, 147 Md. 424. 

25. 111.—^Madison County Mining 
Co. V. Industrial Commission, 138 
N.B. 211, 306 111. 691—Peabody 
Coal Co. V. Industrial Commission, 
124 N.E. 566, 289 111. 449. 

Va.—^Barnard Bus Lines v. Weeks, 
168 S.B. 870, 166 Va. 466. 

26. Del.—Culver v. Prudential Ins. 
Co. of America, 179 A. 400, 6 W. 
W.Harr. 682. 

[ow-a.—^Llndeken v. Lowden, 296 N. 
W. 112. 

Md.—Langenfelder v. Thompson, 20 
A.2d 491. 

Mo.—^Kimmle v. Terminal R. R. 
Ass’n of St. Louls, 66 S.W.2d 661, 
334 Mo. 696. 

Pa.—Steel v. Snyder, 144 A, 912, 296 
Pa. 120. 

22 C.J. p 736 note 42. 

Baslng declsion. * on imreasoiiable 
opinlon 

Grounds on which expert*s opin- 
'on rests may be so unreasonable as 
to make it error to base decislon on 
3 uch opinion.—Kulak v. Landers, 
Prary & Clark, 181 A. 720, 120 Conn. 
306. 

S7. Cal.—^National Automobile Ins. 
Co. V. Industrial Accident Commis¬ 
sion of Califomia, 22 P.2d 668, 132 
Cal.App. 373. 

Eli.—^Madison County Mining Co. v. 
Industrial Commission, 138 N.B. 
211, 306 111. 691—Voight v. In¬ 

dustrial Commission, 130 N.E. 470, 
297 111. 109—^Peabody Coal Co. v. 
Industrial Commission, 124 N-B. 
566, 289 111. 449. 

Mont.—^Worden v. Alexander, 90 P. 

2d 160, 108 Mont 208. 

Stookholder 

However, in guardlan*s accounting 
Droceeding, weight of evidence of 
ixpert real estate appraiser was 
leld not lessened by fact that he 
vas stockholder in trust company 
vhich was accounting guardian.—^In 


re Staten Island Nat. Bank & Trust 
Co., 282 N.T.S. 163, 166 Misc. 330. 
Statnte ooneexning credlbiUty of 
ployee 

Where a statute provides that the 
fact that a witness is in the employ 
of a party may dlminish the extent 
of his credibllity, the dlminution is | 
far greater when such witness is 
called on to express an opinion based 
on hypothetical questions than when 
he is testlfying to matters of fact.— 
Allen V. Louisiana Highway Com¬ 
mission, La.App., 160 So. 98. 

28. Cal.—National Automobile Ins. 
Co. V. Industrial Accident Com¬ 
mission of California, 22 P.2d 568, 
132 Cal.App. 373. 

Pa.—Steel v. Snyder, 144 A. 912, 295 
Pa. 120. 

29. Pa—Steel v. Snyder, supra 

30. 111.—^Lyon v. Oliver, 147 N.E. 
261, 316 111. 292, reverslng 227 111. 
App. 511. 

31. U.S.—Svenson v. Mutual Life 
Ins. Co. of New York, C.C.A.S.D., 
87 P.2d 441—Petroleum Rectify- 
ing Co. of California v, Reward 
Oil Co., D.aCal., 260 P, 183, re- 
versed on other grrounds 260 P. 
177, 171 C.C.A. 213. in which cer¬ 
tiorari is denied Reward Oil Co. v. 
Petroleum Rectifying Co. of Cali¬ 
fomia, 40 S.Ct. 119, 261 U.S. 654, 
64 L.Ed. 411. 

Mass,—Callaghan v. R. H. White 
Co., 22 N.E.2d 10, 303 Mass. 413. 

22 C.J. P 736 note 24 [a]. 

32. Ga—^Hulme v. Mutual Benefit 
Health & Accident Ass’n, 13 S.E. 
2d 689, 64 GaApp. 466. 

Minn.—Susnik v. Oliver Iron Mining 
Co-, 286 N.W, 249. 206 Minn. 326. 

33. lowa—Shepard v. Camation 
Milk Co., 262 N.W. 110, 220 lowa 
466. 

34. Mass.—^Ruschetti's Case, 13 N. 

E. 2d 34, 299 Mass. 426. 

35. U.S.—Perkins v. U. S., S.C., 228 

F. 408, 142 C.C.A. 638. 

33. U.S.—^Travelers Ins. Co. v. 

Drake, C.C.A.Cal., 89 P.2d 47. 

Cal.—Treadwell v. Nickel, 228 P. 25, 
194 Cal. 243. 


Idaho.—^Bvans v. Cavanagh, 73 P.2d 
83, 68 Idaho 324. 

111.—Chaney v. Baker, 136 N.E. 804, 
304 111. 362. 

Ind.—Ailes v. Ailes, 11 N.B.2d 73, 
104 Ind. 302. 

lowa—^Martin v. Bankers’ Life Co. 
of Des Moines, 260 N.W. 220, 216 
lowa 1022. 

Mont.—^Kelley v. John R. Daily Co., 
181 P. 326, 66 Mont. 63. 

Okl.—Johnson Oil Refining Co. v. 
Elledge, 42 P.2d 840, 842, 171 Okl. 
398, citing Corpus Jnxls. 

22 C.J. p 731 note 86. 

37. Cal.—Treadwell v. Nickel, 228 
P. 26, 194 Cal. 243. 

111.—^Madison County Mining Co. v. 
Industrial Commission, 138 N.B. 
211, 306 111. 691. 

BEan.—Myers v. Shell Petroleum Cor¬ 
poration, 110 P.2d 810, 163 Kan. 
287. 

Ky.—^Mutual Life Ins. Co. of New 
York V. Dause, 76 S.W.2d 233, 266 
Ky. 448. 

Mont.—Schumacher v. Murray Hos- 
pital, 193 P. 397, 68 Mont. 447. 
N.Y.—Hahn v. Duveen, 234 N.Y.S. 
186, 133 Misc. 871. 

Tenn.—^BCasklns v. Howard, 16 S.W. 
2d 20, 159 Tenn. 86—Woodward v. 
lowa L. Ins. Co., 66 S.W. 1020, 104 
Tenn. 49—Standard Oil Co. of 
Louisiana v. Roach, 94 S.W.2d 63, 
19 Tenn.App. 661. 

22 C.J. p 727 note 59. 

Opinion based on. another’s opinion 
or testimony 

(1) Issue is not supported by 
opinion of expert witness when vltal 
assumption in his hypothetical in- 
terrogation is based on opinion ‘ of 
another.—Crotty v. Vlrginian Ry. 
Co., 177 S.B. 609, 116 W.Va 658. 

(2) Expert testimony, predicated 
on hypothetical question based on 
observations and testimony of inter- 
ested, nonexpert witness, is of slight 
probative value.—^In re Linville’s Bs- 
tate, 300 P. 606, 137 Or. 146. 
Opinion based on facts not Incorpo- 

rated In question 

Value of experfs testimony de- 
pends, among other things, on ex¬ 
pert confining hlmself to facts In- 
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stronger than,38 the facts on which it is predicated, 
and the opinion has no probative force if snch facts 
do not exist in the case or if the jury do not ac- 
cept such facts as true.^^ If any fact assumed in 
a hypothetical question is untrue, it has been held 
that the jury cannot be permitted to decide what 
facts were material in securing the opinion and to 
what extent a variance in the facts would^ have 
changed the opinion, and they must disregard the 
entire opinion,but there is other authority to the 
effect that an opinion is not wholly valueless be- 
cause of some variance between assumed and actu- 
ally proved facts.^l Even though the facts hypo- 
thetically stated are found by the jury to exist, they 
may stili refuse to credit the judgment which the 
expert has formed from them,^^ and they may find 
that the facts are true and the reasoning false, or 
that while the facts justify his inference they are 
equally consistent with another.'*^ The answer to a 
hypothetical question based on one sidens theory of 
the case is not as satisfactory or as persuasive as 
it would be if a fairer or more complete statement 


of the actual facts appeared in the question.^^ 
Where an observer presents to the tribunal his in¬ 
ference because he cannot state all the facts to the 
jury with the fullness necessary to enable them to 
draw an accurate inference, a fortiori such facts 
cannot be placed hypothetically before the expert 
so fully as to make his inference from them of any 
value to the jury.^s 

c. Opinions of Physicians or Medical Experts 
QoneraUy 

Opinions of physfclans or medical experts may con¬ 
stitute substantiai evldence but the weight thereof Is 
for the trier of the facts, Ordinarily an opinion is not 
conclusive even though uncontradicted uniess it concerns 
a matter of Science or specialized art of which a iayman 
can have no knowledge. A medical opinion cannot stand 
when opposed to actual facts, physical laws, or matters 
of common knowledge. It Is entitied to no value If it has 
no substantiai basis or if It Is based on an incorrect as- 
sumption of the facts. 

The opinions of physicians or medical experts 
may constitute substantiai evidence,^® sufficient to 


corporated in question propounded 
to him, and his testimony is worth- 
less if he does not assume such 
facts to he true and base his answer 
thereon.—^Evans v. Cavanagh, 7S P. 
2d 83, 58 Idaho 324. 

30L Cal.—^Blankenfeld v. Industria! 
Accident Commission, 98 P.2d 684, 
36 Cal.App.2d 690—^Mark v. Indus¬ 
tria! Accident Commission of Cali- 
fomia, 84 P.2d 1071, 29 Cal.App.2d 
495. 

39. U.S.—^Vincennes Water Supply 
Co. V. Public Service Commission 
of Indiana, C.C.A.lnd., 84 F.2d 6, 
certiorari denied Public Service' 
Commission of Indiana v. Vincen- 
nes Water Supply Co., 60 S.Ct 26, 
280 U.S. 667, 74 Ii.Bd. 621—Bala- 
ban & Katz Corporation v. Com- 
missloner of Interna! Bevenue, C. 
C.A, 30 P.2d 807. 

CiU.—Gianninl v. Southern Pac, Co., 
276 P. €18. 98 Cal.App. 126. 

Ind.—Crlfflth v. Thrall, App., 29 N*. 
B.2d 345. 

Mass.—^Barr v. Warren, 12 N.B.2d 64, 
299 Mass. 60. 

Mich.—Thornton v. Berry, 244 N.W. 

152, 259 Mich. 529. 

N.T.—Nazzaro v. Angelilll, 216 N. 
y.S. 721, 217 App.Div. 416—Blank 
V. Goodman, 173 N.T.S. 486. 

Okl.—^Johnson Oi! Refining Co. v. 

Blledge, 42 P.2d 840, 171 Okl. 398. 
Wash.—^Prentice Packlng & Storage 
Co. V. United Pac. Ins. Co., 106 P, 
2d 314, 6 Wash.2d 144. 

22 C.J. p 731 note 87, p 732 note 89. 
SnbmlBsioii. of isBue to juxy 

Opinions of expert wltnesses 
which were not supported by facts 
were insufflcient to authorlze sub- 


misslon of Issue to jury or sustain 
verdict or judgment.—^Insurance Co. 
of North America v. Creech Drug 
Store, 94 S.W.2d 664, 264 Ky. 364. 

40. lowa.—Wilcox V. Crumpton, 258 
N.W. 704, 219 lowa 389—Madden 
V. Saylor Coa! Co., 111 N.W. 67, 
133 lowa 699—Stulsman v. Sharp- 
less, 101 N.W. 106, 125 lowa 336— 
Kirsher v. Kirsher, 94 N.W. 846, 
120 lowa 337. 

Mich.—^De Haan v. Winter, 241 N.W. 
923, 258 Mich. 293—Ballance v. 
Dunnington, 217 N.W. 329, 241 

Mich. 383. 

41. Cal.—Treadwell v. Nlcke!, 228 
P. 25, 194 Cal. 243, disapproving 
Hallawel! v. Union 011 Co. of Cali- 
fornla, 173 P. 177, 36 CaLApp. 672. 

Conn.—^In re Anderson’s Appeal, 66 
A 7, 79 Conn. 535. 

Ind.—Guetlg v. State, 66 Ind. 94, 82 
Am.R. 99—^Alles v. Ailes, 11 N.B. 
2d 73, 104 Ind.App. 302—^Thomas 
V. Dabblemout, 67 N.B. 463, 31 
Ind. App. 146. 

42. 111. — Chlcago Union Tract. Co. 

V. Roberts, 82 N.B. 401, 229 111. 
481. 

Md.—^Baltimore v. Smlth, etc., Bnck 
Co., 31 A 423, 80 Md. 458. 

22 C.J. p 727 notes 60-62. 

43. Neb.—Schlencker v. State, 1 N. 

W. 857. 9 Neb. 241. 

44. U.S.—Baltimore & O. R. Co. v. 
Tlndall, C.C.AInd., 47 F.2d 19. 

45. Conn.—Porter v. Pequonnoc 
Mfg. Co., 17 Conn. 249. 

N.T.—Cadwel! v. Amheim, 46 N.B. 

310, 162 N.T. 182. 

22 C.J. p 734 note 7. - 

46. U.S.—U. S. V. Nelson, C.C.A 
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Ark., 102 P.2d 615, certiorari de¬ 
nied Nelson v. U. S., 60 S.Ct. 81, 
308 U.S. 550, 84 UBd. 462. 

Ala.—^Bennett v. Fail, 26 Ala. 605. 
Cal.—Sheehan v. Board of Police 
Com'rs of City and County of San 
Francisco, 239 P. 844, 197 Cal. 70. 
IU.—Kinkald v. Kinkaid, 168 IlLApp. 
333. 

ICan.—Tovey v. Oeiser, 92 P.2d 3, 
160 Kan. 149. 

Ky.—^Bquitable Life Assur. Soc. of 
U. S. V. Spencer, 90 S.W.2d 704, 
262 Ky. 478. 

Mo.—^Phares v. Century Electric Co., 
82 S.W.2d 91, 336 Mo. 961—Kim- 
mie V. Terminal R. R. Ass'n of St. 
Louis, 66 S.W.2d 561, 334 Mo. 596 
—Schmitz V. Sellers & Marquis 
Roofing Co., App., 117 S.W.2d 623 
—^Allen V. American Life & Acci¬ 
dent Ins. Co., App., 83 S.W.2d 192. 
Or.—^Langford v. Jones, 22 P. 1064, 
18 Or. 307. 

Va.—Bristol Bullders' Supply Co. v. 
McReynolds, 162 S.B. 8, 157 Va. 
468. 

W.Va.—^Maxwell v. Howell, lT4 S.B. 

653, 114 W.Va. 771. 

Opinion as to age 

(1) Medical opinion evldence as 
to age of person is not so unreliable 
as necessarlly not to be dependable. 
—U. S. ex rei. Chin Cheung Nai v. 
Corsi, U.C.N.Y., 66 P.2d 360, afflrmed 
C.C.A, 64 P.2d 1022. 

(2) Opinion of qualifled medical 
experts as to age of Chinese boy. 
seeking admission as son of Ameri¬ 
can Citizen, could be glven weight by 
Immigration offlcials.—^U. S. ex rei. 
Chung Tuen Poy v. Corsi, D.C.N,T., 
2 F.Supp. 260, afflrmed, C.C.A, 62 F. 
2d 777. 
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support a finding*, verdict, or judgment,^*^ but their 
credibility,^^ and the weight of their testimony^^ is 
for the jury or other trier of the facts. Ordinarily 
an opinion is not conclusive^O although uncontra- 
dicted,^^ but within the rule considered in subdi Vi¬ 
sion a of this section, supra, where the subject is 
■one for experts or skilled witnesses alone and con- 
•cerns a matter of Science or specialized art or other 
matters of which a layman can have no knowledge, 
the unanimous opinion of medical experts on partic- 


ular subjects may be conclusive,®^ even if contra- 
dicted by lay witnesses,although where uncontro- 
verted medical opinions are merely deductions 
drawn from certain symptoms the final conclusion 
remains with the jury.^^ A medical opinion cannot 
be arbitrarily disregarded,^® but on the other hand 
it cannot stand in the face of actual facts to the 
contrary,56 or when opposed to physical laws and 
matters of common knowledge.s*^ The jury must 
consider the testimony of a medical expert as a 


47- Cal.—^Kershaw v. Tilbury, 8 1?.' 
2d 109, 214 Calf 679—^McLennan v. 
Holder, 36 P.2d 448, 1 Cal.App.2d 
305. 

Ky.—^Equltable Life Assur. Soc. of 
U. S. V. Reynolds, 82 S.W,2d 609, 
269 Ky. 604. 

Jifflnn.—Brase v. Williams Sanatori- 
um, 266 N.W. 176, 192 Minn. 304. 
Mo.—^Erwin v. Railway Express 
Agrency, App., 128 S.W.2d 1077. 
3M.J.—Union Central Life Ins. Co. v. 
Blizabeth Trust Co., 183 A. 181, 
119 N.J.Ea. 606—Wlllhart v. Fort, 
146 A. 7. 7 N.J.Mlsc. 191. 

Wash.—Senske v. Washington Gas & 
Electric Co., 4 P.2d 623, 166 Wash. 
1 . 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
892, 207 Wis. 209. 

48. N.D.—Jaeobson v. Mutual Ben. 
Health & Accident Ass’n, 296 N.W. 

545. 

49. U.S.—Coyner v. TT, S., C.C.AI11., 
103 F.2d 629—U. S, v. Bodge, C.C. 
A.Kan., ‘86 P.2d 433—Metropoli¬ 
tan Life Ins. Co. v, Armstrong, C. 
C.A.Neb., 86 F.2d 187—Putney v. 
U. S., D.C.C 0 I 0 ., 4 F.Supp. 376. 

Conn.—^Naveckas v. Jack, 162 A 680, 
112 Conn. 407, 

Ind.—^Acme-Evans Co. v. Schnepf, 
14 N.E.2d 661, 214 Ind. 394. 

Ky.—Jefiferson Standard Life Ins. 
Co. V. Hurt, 72 S.W.2d 20, 264 Ky. 
603. 

Mo.—Phares v. Century Electric Co., 
82 S.W.2d 91, 336 Mo. 961—Kim- 
mie V. Terminal R. R. Ass’n of St. 
Louis, 66 S.W.2d 661, 334 Mo. 696. 
N.H.—Giroux v. New York Life Ina 
Co., 169 A. 142, 8J5 N.H, 366. 

N.D.—^Jaeobson v. Mutual Ben. 
Health & Accidant Ass'n, 296 N.W. 

546. 

Or.—Camine v. Tlbbetts, 74 P.2d 
974, 168 Or. 21. 

Pa.—Mincy v. Waahinjgton* Nat. Ins. 

Co., 196 A 893, 130 Pa.Super. 285. 
Tex.—Texas Independenca Life Ins. 
Co. V. Pickens, Civ.APp.- 163 S.W. 
2d 884. 

Wash.—^Pellerin v. Washington Ve- 
neer Co., 2 P.24 658, X63 Wash. 
665. 

Wis.—Bell V. Mllwaukse Electric 
Ry. & Light Co., 172 NW. 721, 169 
Wis. 408. 


Physicians kppoiiited by oonrt 

Physicians, who were appointed 
by court to examine plaintifC under’ 
legislative act, and who gave evi- 
dence for defendant, became wit¬ 
nesses for defendant and their testi¬ 
mony was same as any other expert 
testimony.—^Bowing v. Belaware 
Rayon Co., Del., 192 A 698, 8 W.W. 
Harr. 339. 

59. U.S.—Coyner v. U. S., C.C.AI11., 
103 P.2d 629—U. S. v. Bowman, C. 
GAUtah, 73 P.2d 716. 

Ala,—Sovereign Camp of Woodmen 
of the World v. Keefe, 84 So. 810, 

203 Ala. 636—^Booker T. Washing¬ 
ton Burial Ins. Co. v. Williams, 
173 So. 269, 27 Ala.App. 393. 

Ark.—^Progressive Life Ins. Co. v. 
Hulbert, 118 S.W.2d 268, 196 Ark. 
352. 

Cal.—May v. Ferrell, 271 P. 789, 94 
Cal.App. 703, 

Ga.—^Life & Casualty Ins. Co. v. 
Smlth, 187 S.E. 288, 63 Ga.App. 
838. 

Ind.—^Funk v. Bonham, 188 N.E. 312, 

204 Ind. 170—^Blair v. Washington, 

134 N.E. 603, 77 Ind.App. 698, 

denylng petltion 133 N.E. 392, 77 
Ind.App. 698. 

lowa.—^Kirchuer v. Dorsey & Dorsey, 
284 N.W. 171, 226 lowa 288. 

Mass.—^Hurwitz’ Case, 182 N.E, 832, 
280 Mass. 477. 

Mo.—^Allen v. American Life & Ac¬ 
cident Ins. Co., App., 83 S.W.2d 192. 
Pa.—Hatfleld v. Sovereign Camp. W. 
O. W., 196 A 904, 129 Pa.Super. 
670, 

Tex.—Southern TJnderwrlters v. Stub- 
blefleld, Civ.App., 108 S.W.2d 667 
—^Universa! Life & Accident Ins. 
Co. V. Nanes, Civ.App., 92 S.W.2d 
473, error dlsmissed—American 

Nat,.Ins. Co. v. Park, Civ.App., 66 
S.W.2d 1088, error refused—^Na¬ 
tional Life & Accident Co. v. 
Muckelroy, Civ.App., 40 S.W.2d 
1116. 

Ya.—^Virginia Electric & Power Co. v. 
Decatur, 3 S.E.2d 172, 173 Va. 163, 
dissentlng opinion 4 S.B, 294, 173 
Ya, 163. 

Bl. Mass.—^Dodge v. Sawyer, 193 N. 
B. 15, 288 Mass. 402—Smardon v. 
Metropolitan Life Ius. Co., 137 N. 
B. 742, 243 Mass. 699. 

52. Cal.—National Automobile Ins. 
Co. v. Industrlal Accident Commis- 
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sion of Gailfomia, 22 P.2d 668, 
132 Cal.App. 373—Nlcholas v. Ja- 
cobson, 298 P. 606, 113 CaLApp. 382 
—General Accident, Pire & Life 
Assur. Corporation, Limited, of 
Perth, Scotland, v. Industrlal Ac¬ 
cident Commission, 288 P. 692, 106 
CaLApp. 39—Johnson v. Clarke, 276 
P. 1062, 98 CaLApp. 368—Willlam 
Simpson Const. Co. v. Industrlal 
Accident Commission of California, 
240 P. 68, 74 CaLApp. 239—^Pear- 
son V. Crabtree, 232 P. 716, 70 Cal. 
App. 62. 

Miss.—^Kramer Service v. Wilkins, 
186 So. 625, 184 Miss. 483. 

Mo.—^Kane v. St. Louis Refrigerator 
Transit Co., App., 83 S.W.2d 693. 
Tenn.—^American Nat. Ins. Co. v. 
Smith, 74 S.W.2d 1078, 18 Tenn.App. 
222 . 

63. Cal.—Callahaa v. Hahnemann 
Hospltal, 36 P.2d 686, 1 CaL2d 447 
-—^Rasmussen v. Shickle, 41 P.2d 
184, 4 CaLApp.2d 426—General Ac¬ 
cident, Fire & Life Assur. Cor¬ 
poration, Limited, of Perth, Scot¬ 
land, V. Industrlal Accident Com¬ 
mission,. 288 P. 692, 106 CaLApp. 
39 —YVllliam Simpson Const. Co. 
V. Industrlal Accident Commission 
of California, 240 P. 68, 74 Cal. 
App. 239. 

54- Ala.—^New York Life Ins. Co. 
V. Torrance, 163 So. 463, 228 Ala. 
286, denylng certiorari 163 So. 
468, 2$ Ala.App. 38. 

65. Kan.—^Forsyth v. Church, 42 P. 

2d 975, 141 Kan. 687. 

N.Y.—^Levey v. Mmott, 211 N.Y.S. 
883, 214 App.Dlv. 192. 

56- Pa.—^Hamilton v. Fay, 128 A. 
837, 283 Pa. 176. 

Feimaneiit dlsability whUe employed 

In action on disability clause of 
life policy, testimony of physlcian 
that Insured was totally and perina- 
nently dlsabled was held without 
probative value where insured regu- 
larly and contlnuously was engaged 
in customary employment during 
period in which disability was 
claimed.—Stewart v. Pioneer Pyra- 
mld Life Ins. Co., 180 S.E. 889, 177 
S.C. 132. 

57. U.S.—U. S. V. Blmore, C.C.A.Fla., 
68 F.2d 551. 

CaL—Hendricks v. Industrlal Acci<< 
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whole and the fact that his testimony on cross-ex- 
araination is inconsistent with his testimony in chief 
does not necessarily destroy the effectiveness of his 
opinions.58 The testimony of a physician who has 
examined the subject is entitled to more weight 
than a nonexamining physician.^® The bias of an 
expert goes to the weight of his testimony,®® and 
the testimony of a professional medical expert who 
makes a business of giving testimony in personal in- 
jury cases is entitled to but little weight. The 
fact that the witness was originally called to treat 
the party for the purpose of testifying,®^ that he 
refreshes his recollection by reference to records,®^ 
that he admits a possibility of error,that he fails 
to use a better method of diagnosis,®® or that his 
credibility may be subject to attack,®® affects the 
weight of his testimony but does not destroy its 
probative force. A medical opinion which has no 
substantial basis,®'^ or which is based on an incor- 


rect assumption of facts®® is entitled to no value, 
but the fact that all of the symptoms on which a 
physician bases his opinion are not proved does not 
render his entire opinion valueless.®® Medical opin- 
ions as to total and permanent disability of the in- 
sured before the lapse of a war risk policy years 
before have been held to be without weight.^® 

The necessity and weight of medical testimony in 
malpractice actions is considered in the CJ.S. title 
Physicians and Surgeons § 62. See also 48 C.J. 
p 1150 note 37-p 1151 note 44, 

d. Gaiise and Effect 

The weight of an opinion as to cause or effect is 
for the trier of the facts, and ordinarily It is not neces¬ 
sarii/ conciusive uniess the subject under consideration 
is one within the knowledge of experts oniy. To be en- 
titied to weight the testimony must be reasonably definite 
and consistent, and it must be more than a statement 
that a certain cause or effect is possibie. The facts 
forming the basis for the opinion must actuali/ exist. 


dent Commisslon of Cahfornla, 78 
P.2d 189, 26 Cal.App.2d 584. 
AhUlty to speak after fatal aliock 
A pbLysiclan's professional opinion 
that a man xnight be able to speak 
and walk after receivlng an electrlc 
shock sufficient to klll hlm is specu¬ 
lative, opposed to laws of nature and 
common experience, and of no pro¬ 
bative value.—Elcomb Coal Co. v. 
Gray’s AdmX 116 S.W.2d 1066, 273 
Ky. 230. 

BTo iminediate effect after pierciner 
hearb 

In action on llfe policy where In¬ 
aurer contended Inaured had com- 
mltted suiclde by shooting, testimony 
of physician as expert witness to ef¬ 
fect that heart could be pierced with¬ 
out any serious immediate effect 
could be consld,ered by jury in light 
of common experience of race.—^An¬ 
clent Order of United Workmen of 
Kansas v. Duensing, 95 S.W.2d 900, 
192 Ark. 919. 

58. Conn.—^Naveckas v. JTack, 152 A.. 

680, 112 Conn. 407. 

Pa.—Cox V. Woodlands Cemetery Co., 
2 A.2d 666, 133 Pa.Super. 313. 

PlxLBl expresslou of view 
Where replies of a medical wit¬ 
ness to <tuestions were deflnitely 
adhered to by hlm as the truth, he 
and the jury, so far as they gave 
hlm credence, were bound to accept 
them as his flnal expresslou of view, 

' although he flnally staled he did not 
want court or jury to understand his 
testimony as any stronger than a 
variant form of auestion and answer. 
—Leland v. Order of United Commer- 
cial Travelers of America, 124 N.E. 
617, 233 Mass. 558. 

Effect of different testimony at for. 
mer tilai 

Ou second trlal of a case, testi¬ 
mony of a physician is not objectlon- 


able because it differs materially 
from that given by him at a former 
hearing, for time may have dis- 
closed condltions which the physi¬ 
cian, at the earller hearing, could 
not foresee.—Cincinnati Traction Co. 
V. Woodmansee, 16 Ohio App. 314. 

59. La.—^Virgin v. Dawson, 15 La. 
Ann. 632—^Porsyth v. Desplerris, 16 
La 216. 

Mo.—^Highfill V. Missouri Pac. R. Co., 
93 Mo.App. 219. 

60. Mo.—^Bollinger v. Curtis & Co. 
Mfg. Co., 249 S.W. 907. 

61. Pa—Nickolls v. Personal Fi- 
nance Co., 185 A. 286, 322 Pa 67 
—^Murphy v. Pennsylvania R. Co., 
140 A. 867, 292 Pa 213. 

62. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Horne, 146 S. 
W. 1186, 106 Tex. 135, afflrming, 
Giv.App., 130 S.W. 1025. 

63. Mo.—^Freese v. St. Louis Public 
Service Co., App., 68 S.W.2d 758. 

64. Mo,—^Roderick v. Metropolitan 
Life Ins. Co., App., 98 S.W.2d 983. 

66. Mo.—^IClmmie v. Terminal R. R. 
Asa’n of St. Louis, 66 S.W.2d 561, 
334 Mo. 596. 

66. Mo.—^Adams v. Carlo, App., 101 
S.W.2d 758. 

67. U.S.—U. S. V. Doublehead, C.C. 

A.Okl., 70 F.2d 91--U. S. v. Burns, 
C.C.A.Pla., 69 P.2d 636—U. S. v. 
Howard, C.C.A.Fla, 64 F.2d 633, 

• followed in U. S. v. Dunaway, 64 F. 
2d 585—Lando v. Baultable Life 
Assur. Soc. of U. S., D.C.Cal., 11 
F.Supp. 729, afflrmed, C.C.A., 84 F. 
2d 640. 

Ark.—^Progressive Life Ina. Co. v. 
Hulbert, 118 S.W.2d 268, 196 Ark. 
352. 

Ind.—^Delano v. Frisinger Const. Co., 
198 N.E. 123, 101 Ind.App. 68. 
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N.C.—Justice V. Southern Ry. Co., 
13 S.E.2d 553, 219 N.C. 273. 
Opinion based on. plaintlirs state- 
mexLts 

In patron*s action against opera¬ 
tor of cafeteria for injuries from 
eating sea scallops which allegedly 
were unftt for human consumption, 
physician’s testimony that patron 
suffered acute poisonlng due to sea 
food was insufflcient to establlsh that 
scallops were unwholesome and un- 
flt for human consumption, where 
testimony was based on what patron 
told physician had been eaten and 
not on examination or analysis of 
contents of stomach.—Prankes. Inc., 
V. Bennett, Ark., 146 S.W.2d 163. 

68. La.—Bayles v. Jefferson Stand¬ 
ard Life Ins. Co., App., 148 So. 465 
—Grober v. Grace Logging Co., 137 
So. 613, 18 La.App. 185. 

69. N.Y.—^People v. Benham, 56 N. 

B. 11, 160 N.T. 402, 14 N.Y.Cr. 
188. 

70. U.S.—^U. S. V. Spaulding, Fla., 
65 S.Ct. 273, 293 U.S. 498, 79 L. 
Bd. 617, rehearing denied 66 S.Ct. 
604. 294 U.S. 731, 79 L.Bd. 1261— 
U. S. V. Brewer, C.C.A.Miss., 97 
F.2d 899—U. S. v. Rakich, C.C.A. 
AiOc, 90 F.2d 137—Wilner v. U. S., 

C. C.A.I11., 87 P.2d 164, certiorari 
denied 57 S.Ct. 783, 301 U.S. 683, 81 
L.Bd. 1341—U. S. V. Uriscoll, C.C. 
A.Ind., 80 F.2d 69, certiorari denied 
Driscoll V. U. S., 56 S.CL 599. 297 
U.S. 719, 80 L.Ed. 1004—U. S. v. 
Krueger, C.C.A.Ind., 77 F.2d 171 
—U. S. v. Shashy, C.C.A.Pla., 75 
F.2d 422—U. S. v. Baker, aC.A. 
Idaho, 73 F.2d 691—Miller v. U- 
S., C.C.A.Ga., 71 F.2d 361, certio¬ 
rari granted 55 S.Ct. 212, 293 U.S. 
551, 79 L.Bd. 654, afflrmed 66 S.Ct. 
440, 294 U.S. 436, 79 L.Bd, 977, 
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As a general rule the weight to b,e given the opin- 
ion of a medical or other expert witness as to the 
cause or eflFect of a happening, condition, situation, 
or circumstance is for the jury or other trier of the 
facts/^ and the opinion is not conclusi ve, but 
when the subject under consideration is one within 
the knowledge of experts only, and there is no rea- 
son for the exercise of common knowledge, undis- 


puted expert testimony which is based on scientific 
processes, methods, or knowledge is to be accepted 
as conclusive by the trier of the facts,73 provided 
the credibility of the witness or witness es is accept- 
ed.74 An expert opinion as to cause or effect may 
constitute substantial evidence,’^^ sufficient to sup- 
port a finding in accordance with the opinionJ® 
Expert evidence as to causal connection is not nec- 


rehearing- denied 55 S.Ct, 635» 294 

U. S. 734, 79 L.Ed. 1262. 

71. Cal.—Sim v. Weeks, 45 P.2d 350, 
7 Cal.App.2d 28. 

Qa.—^Hugfhes v. Weaver, 148 S.B. 12, 
39 Ga.App. 597. 

Ind.—^Abendroth v. Pidellty & De- 
poslt Co. of Maryland, 124 N.H. 
714, 73 Ind.App. 50. 
lowa.—^Brower v. Chicago, R. I. & P. 
Ry. Co., 252 N.W. 755. 218 lowa 
317. 

Mich.—Ballance v. Dunningrton, 224 
N.W. 434, 246 Mlch. 36. 

Neb,—Luedeke v. Chlcagro & N. W. 
Ry. Co., 231 N.W. 695, 120 Neb. 
124, 71 A.L.R. 912. 

N.C.—Kelth V. Grege, 188 S.B. 849, 
210 N.C. 802. 

Pa.—Schlichtkmll v. Mellon-Pollock 
Oil Co., 152 A. 832, 301 Pa. 560. 
Tex.—^^tna Ins. Co. v. Collins, Civ. 
App., 134 S.W.2d 709—Gulf, C. & 
S. P. Ry. Co. V. Youngr, Civ.App., 
284 S.W. 664, 

Wash.-—Kearney v. Washington Nat, 
Ins. Co., 52 P.2d 903, 184 Wash. 
579. 

Wyo.—^Northwest States Utilities Co. 

V. Brouilette, 65 P.2d 223, 61 Wyo. 
132, rehearing denied 69 P.2d 623, 
61 Wyo. 132. 

Opinion. as to cause of death 

U.S.—Clay County Cotton Co. v. 
Home Life Ins. Co. of New York, 
C.C.A.Ark., 113 F.2d 856. 

Ind.—^Abendroth v. Pidelity & De- 
posit Co. of Maryland, 124 N.B. 714, 
73 Ind.App. 50. 

Mich.—^Dunwoody v. Royal Indemnity 
Co., 188 N.W. 498, 218 Mich. 368. 
N.C.—Shaw V. National Handle Co., 
124 S.B. 326, 188 N.C. 222. 

Pa.—Real Estate Trust Co. of Phil¬ 
adelphia V. Metropolitan Life Ins. 
Co., 17 A.2d 416, 340 Pa. 633. 

Tex.—Travelers Ins. Co. v. Culpep- 
per, Civ.App., 82 S.W.2d 1064, er¬ 
ror dlsmissed—Metropolitan Life 
Ins. Co. V. Punderburk, Clv.App., 
81 S.W.2d 132, error dismissed. 
aregatlve testimony 

In action, based on statute, for in¬ 
juries pedestrlan sustained in fall 
when she caught her foot on rall of 
Street railroad’s track, testimony of 
City construction foreman that it 
was his opinion that depressions by 
xalls were not due to any structural 
defects in hlghway was held not to 
sustaln charge that railroad was neg- 
llgent in construction, management, 
or use of its tracks.—^Blckford :v. 


- Boston Blevated Ry. Co., 7 N.E.2d 
276, 296 Mass. 580. 

72. Ala.—^New York Life Ins. Co. 

V. Horton. 180 So. 277, 235 Ala. 
626—Loulsville & N. R. Co. v. Ja- 
cobson. 118 So. 665, 218 Ala. 384— 
American Nat, Ins. Co. v. Reed, 160 
So. 543, 26 Ala.App. 350, certiorari 
denied 160 So. 546. 230 Ala. 221. 

Cal.—Bennett v. Brady, 61 P.2d 530, 
17 Cal.App. 2d 114—William Simp- 
son Const. Co. v. Industrial Acci¬ 
dent Commission of Califomia, 240 
P. 68, 74 Cal.App. 239. 

Ga.—Blanchard v. Savannah River 
Lumber Co., 149 S.E. 793, 40 Ga. 
App. 416. 

lowa.—^Younkln v. Yetter, l8l N.W. 
793, 192 lowa 279. 

Ky.—^Kentucky Cent. Life & Acci¬ 
dent Ins. Co. V. Jones, 67 S.W.2d 72, 
247 Ky. 432—Pacific Mut. Life Ins. 
Co. V. Cash, 6 S.W.2d 239, 224 Ky. 
292. 

Mass.—Coddaire v. Sibley, 169 N.B. 
797, 270 Mass. 41. 

Minn.—^Posch v, Payne, 186 N.W. 132, 
161 Minn. 111—Villicott v. Sover- 
eign Camp of Woodmen of the 
World, 177 N.W. 366, 145 Minn. 349. 
Mo.—Thomas v. Modern Woodmen of 
America, 260 S.W. 652, 218 Mo.App. 
10 . 

N.H.—Simoneau v. Prudential Ins. 
Co. of America, 200 A. 385, 89 N.H. 
402. 

N.Y.—^New York Canners v. Mil- 
boume, 160 N.B. 914, 247 N.Y. 460, 
reversing 216 N.Y.S. 891, 217 App. 
Div. 714. 

Wis,—^Millard v. North River Ins. 
Co., 228 N.W. 746, 201 Wis. 69— 
McCarthy v. Industrial Commis¬ 
sion, 215 N.W. 824, 194 Wis. 198. 

73. Cal.—^Hines v. Industrial Acci¬ 
dent Commission, 8 P.2d 1021, 216 
Cal. 177—William Simpson Const. 
Co. V. Industrial Accident Com¬ 
mission of Califomia, 240 P. 58, 
74 Cal.App. 239. 

Tenn.—Prudential Ins. Co. of Ameri¬ 
ca V. Davis, 78 S.W.2d 358, 18 
Tenn.App. 413, 

Wis.—Gerber v. Wloszczynski, 206 
N.W. 206, 188 Wis. 344. 

74.1 Ala.—^New York Life Ins. Co. v. 
Horton, 180 So. 277, 235 Ala. 626 
—^^tna Life Ins. Co. v. Norfieet, 
169 So. 225, 232 Ala. 599—^Alabama 
Power Co. v. Sides, 156 So. 686, 229 
Ala. 84^ 

75- Ark.—^Payne v. Thurston, 230 S. 

W. 661, 148 Ark. 466. 


Md.—^Armour & Co. v. Leasure, 9 A. 

2d 572, 177 Md. 393. 

Mo.—^Wills V. Berberich’s Delivery 
Co., 134 S.W.2d 125, 346 Mo. 616 
—Conduitt V. Trenton Gas & Elec¬ 
tric Co., 31 S.W.2d 21, 326 Mo. 
133—^Krug V. Mutual Life Ins. Co. 
of New York, App., 149 S.W.2d 393. 
Tex.—Metropolitan Life Ins. Co. v. 
Punderburk, Civ.App., 81 S.W.2d 
132, error dismissed. 

Va.—^Barnard Bus Lines v. Weeks, 
158 S.E. 870, 156 Va. 466. 

Wash.—Graham v. Police & Pire- 
men*s Ins. Ass'n, 116 P.2d 352. 
Medical opinion as to effect of in¬ 
juries 

(1) Medical expert opinions of con- 
ditions naturally to be expected and 
to follow from given personal in¬ 
juries are of great value—Posch v. 
Payne, 186 N.W. 132, 161 Minn. 111. 

(2) Court must be guided by med¬ 
ical experts* advice in determining 
whether trauma, by settlng lurking 
diseases into action, may cause seri¬ 
cus results which would not other- 
wise have occurred.—^Brooks v. Lew- 
is-Chambers Const. Co., 128 So. 321, 
13 La.App. 402. 

76. U.S.—Champlin Reflning Co. v. 

Thomas, C.C.A.Okl., 93 P.2d 133. 
Cal.—Sim v. Weeks, 45 P.2d 350, 7 
Cal.App.2d 28—^Kerby v. Elk Grove 
Union High School Dist., 36 P.2d 
431, 1 Cal.App.2d 246. 

Conn.—Quackenbush v. Vallario, 159 
A. 893, 114 Conn. 662. 

Mass.—Blosck'B Case, 179 N.B. 223, 
277 Mass. 451. 

Ohio.—^Nath v. S. S. Kresge Co., 7 
N.E.2d 4. 64 Ohio App. 316. 

Okl.—Skelly Oil Co. v. Collins, 74 
P.2d 619, 181 Okl. 428. 

Pa.—Curry v. J. M. Willson & Sons, 

162 A. 746, 301 Pa. 467—Johnston 
V. Payne-Yost Const. Co., 141 A. 
481, 292 Pa. 509—^Rice v. Stevens 
Coal Co., 181 A. 516, 120 Pa.Super. 
16—^Younch v. Pittsburgh Terminal 
Coal Corporation, 180 A. 30, 118 
Pa.Super. 396—^Wallace v. Allen, 
176 A. 878, 115 Pa.Super. 347- 
Evans v. Younkin, 31 Pa.Dist. & 
Co. 535. 

S.C.—Sweeney v. Southern Ry. Co^ 

163 S.E. 838, 16'5 S.C. 380. 

Tex.—^Holt V, Lowden, Civ.App., 140 
S.W.2d 318—^Western Telephone 
Corporation of Texas v. McCann, 
Civ.App., 126 S.W.2d 1004, error 
dismissed, Judgment correct. 
Wash. — Cleveland v. Grays Harbor 
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essary where facts are testified to by lay witnesses 
with sufficient cleamess that laymen in ordinary 
affairs of life can infer cause from effect,*^*^ but, 
where an injury is of such a character as to require 
skilled and professional men to determine the cause 
thereof, the question is one of Science which must 
be proved by the testimony of skilled and profes¬ 
sional men.78 

Necessity and weight of expert testimony in pro- 
ceedings for workmen^s compensation is considered 
in the C.J.S. title Workmen’s Compensation Acts § 
55S, also 71 CJ. p 1117 note 52-p 1118 note 68. 

Possibility and prohability. To be entitled to 
weight the testimony must be reasonably definite 
and consistent,79 and it must show that in the ex¬ 
pertas opinion the certain cause or effect does or 


will exist,S0 or at least that a reasonable certainty 
as to its existence is present in his mind.si Testi¬ 
mony that a certain cause or effect is possible, con- 
ceivable, or reasonable does not constitute substan- 
tial evidence,82 but testimony that a relation of 
cause and effect probably exists may be sufficient,83 
and the recognition of the possibility of another 
cause does not wholly destroy the probative force 
of expert evidence specifying a certain cause.84 A 
statement of an expert that a resuit from a certain 
cause is scientifically possible is of some aid to the 

jury.85 

Facts and reasons supporting opinion. For the 
opinion to be of weight the facts on which it is 
based must be shown to exist.S® An opinion based 
on assumed facts which vary materially from the 
actual facts is without probative force,87 and is 


Dalry Products, 74 P.2d 909, 193 
Wash. 122. 

•Wis.—Kortendick v. Waterford, 125 
N.W. 945, 142 'Wis. 413. 

77. Pa.—^Procz v. American Steel & 
Wlre Co. of New Jersey, 178 A. 
689, 818 Fa. 395. 

78. Okl.—Grlesel v. Pablan, 84 P.2d 
634, 184 Okl. 42. 

79. Md.—Slacum v. Jolley, 138 A. 
244, 163 Md. 843. 

Pa.—Mudano v. Philadelphia Bapid 
Transit Co., 137 A. 104, 289 Pa. 
61. 

80. Pa.—Johnston v. Payne-Yost 
Const. Co„ 141 A. 481, 292 Pa. 609 
—^Di Fazlo V. J. G. Brill Co., 3 A. 
2d 216, 133 PaSuper. 676—Carey 
V. Schwartz, 8 A.2d: 203, 133 Pa 
Super. 604—^Vamer v. Lorain Steel 
Co., 96 PaSuper. 336. 

Kaiuier of expressioii 

(1) Expert professional opinion 
need not be expressed in any particu- 
lar words to warrant the trier of the 
facts in basingr oonclusion on such 
opinion.—Curry v. J. M. Willson & 
Sons, 152 A. 746, 301 Pa 467—Swin- 
gle V. Mill Creek Coal Co., 176 A. 
828, 116 Pa.Super. 97. 

(2) Statements such as ‘T think’* 
or ‘T feer’ are sufficient. 

Pa—Swingle v. Mill Creek Coal Co., 
supra. 

Wash.—Stevich v. Department of 
Labor and Industries, 47 P.2d 32, 
182 Wash. 401. 

Opinion based on expexlenoe 

A statement by a physician testi- 
tying as to the nature of plalntlfC*s 
injury, and its probable duration, 
that he was speaking Just from 
his experience, manifestly was in- 
tended to refer to his experience ajs 
a physician, and added weight to, 
instead of detractlng from, his tes¬ 
timony, and therefore did not reduce 
his opinion to the value only of 
that of ,a layman.—American By. 


Express Co. v. Lancaster, 261 S.W. 
670, 199 Ky. 684. 

81- N.Y.—McLaughlin v. Curtis 

Quillen Co., 227 N.Y.S. 712, 223 
App.Div. 208. 

82 . XJ.S.—^Massachusetts Protecti ve 
Ass’n V. Mouber, C.C.A.Mo., 110 F. 
2d 203. 

Ariz.—Western Truck Lines v. Ber- 
ry, 87 P.2d 484, 63 Arlz. 216. 
lowa.—Shepard v. Carnation Milk 
Co., 262 N.W. 110, 220 lowa 466. 
Ky.—^Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. 
Diehlman, 82 S.W.2d 3'60, 269 Ky. 
820—^Equitable Life Assur. Soc. 
of U. S. V. Burna, 71 S.W.2d 1009, 
'264 Ky^ 487—Consolidated Coach 
Corporation v. Bckler, 58 S.W.2d 
682, 248 Ky. 309, 

Mass.—Halnan v. New England Tel- 
ephone & Telegraph Co., 5 N.E.3d 
209, 296 Mass. 219—^De Filippo’s 
Case, 188 N.E. 245, 284 Mass. 631. 
Miss.—Teche Lines v. Bounds, 179 
So. 747, 182 Miss. 638. 

Mo.—Hunt V. Armour & Co., 136 S. 
W.2d 312, 345 Mo. 677~^canlon 
V. Kansas City, 81 S.W.2d 939, 336 
Mo. 1068—Fritz V. Manufacturers 
By. Co., App., 124 S.W.2d 603. 
N.Y.—Wood v. W. E. Joyce Co., 239 
N.Y.S. 110, 228 App-Dlv. 729-—Mc¬ 
Laughlin V. Curtis Quillen Co., 
227 N.Y.S. 712, 223 App.Div. 208. 
Pa.—Sullivan v. Baltlmore & O. R. 
Co., 116 A, 36’9, 272 Pa. 429, cer¬ 
tiorari denied Baltimore & O. B. 
Co. V. Sullivan, 42 S.Ct. 272, 268 

U. S. 621, 66 L.Bd. 796—Dell v. 
State Workmen's Ins. Pund, 179 
A. 889, 118 Pa.Super. 641—Waleski 

V. Susquehanna Collieries Co., 164 
A. 866, 108 Pa.Super. 342. 

Vt.—Howley v. Kantor, 168 A. 628, 
106 Vt. 128. 

Wis.—Gerber v. Wloszczynski, 206 
N.W. 206, 188 Wis. 844. 

<<lbrtrein^7 possible” 

The testimony of an expert that it 

400 


is “extremely possible and likely” 
that a pam or disease resulted from 
an injury is not equivalent to an as- 
sertlon of a professional opinion that 
in fact It actually did so.—Di Fazio 
V. J. G. Bnll Co., 3 A.2d 216, 133 Pa. 
Super. 676. 

83- Ky.—^Provident Life & Accident 
Ins. Co. of Chattanooga, Tenn., v. 
Diehlman, 82 S.W.2d 350, 259 Ky. 
320. 

Mass.—De Pilippo's Case, 188 N.E. 
246, 284 Mass. 531. 

84. Mass.—^Blanchard's Case, 178 
N.E. 606, 277 Mass. 413. 
luabllity to testify positively 

Physician*s testimony is sufficient, 
if, in his opinion, causal connection 
exists between injury and diseaise, 
although he declared no one could 
teli positively whether plaintiflfs 
condition might not have occurred 
in absence of injury.—Curry v. J. 
M. Willson & Sons, 152 A. 746, 301 
Pa. 467. 

88. Mo.—^Kimmie v. Terminal R. R. 
Ass’n of St. Louis, 66 S.W.2d 561 
334 Mo. 696—^Lewis v. National 
Bellas Hess, App., 152 S.W.2d 671. 

80. N.Y.—Mallory v. International 
By. Co.. 281 N.Y.S. 386, 224 App. 
Div. 465. 

Pa.—Lubowlcki v. Metropolitan Life 
Ins. Co., 174 A. 649, 114 Pa.Super. 
696. 

87. Ind.—^Benefit Ass'n of By. Em- 
ployees v. Hulet, 26 N.E.2d 648, 
107 Ind.App. 6*33. 

Tex.—Steed v. Gulf, C. & S. P. By. 
Co., Com.App., 231 S.W. 714, af- 
flnnlng Gulf, C. & S. F. By. Co. v. 
Steed, C4v.App.. 209 S.W. 772— 
Lone Star Gas Co. v. Lazzara, Civ. 
App., 162 S.W.2d 824. 

Wis.—Alberti v. Gordon, 272 N.W. 
362, 224 Wis. 439. 
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insufficient to warrant submissiori of the issue to the 
jury^® or to sustain a verdict.s® Mere conjecture 
or speculation has no probative force,®^ and is in¬ 
sufficient to sustain a verdict^i 

e. Damages 

The weight of expert testimony as to damages Is for 
the trier of the facts. The opinion may constitute sub- 
stantiai evidence but It must be founded on a proper 
basis. 

The weight of expert testimony as to the extent 
of injury or the amount of damages is for the jury, 
trial court, or other triers of the facts,and it is 
not conclusive,®^ but undisputed testimony cannot 
be arbitrarily disregarded, and a verdict given 
which is not supported by evidence.^^ The testi¬ 
mony may constitute substantial evidence^^ sufficient 
to support a verdict or finding.96 An opinion based 
on an assumption which is contrary to the actual 
facts must be disregarded,^and, where the opinion 


is not founded on a reasonable basis for computing 
damages, or on sufficient supporting facts, it will be 
insufficient to support a verdict as to damages.^® 
That a qualified witness States he is using his pri¬ 
vate opinion as to damages only affects his credi- 
bility as a witness.®^ 

f. Dne Care and Proper Conduct 

The weight of opinions as to due care and proper 
conduct are for the trier of the facts and, although they 
cannot be arbitrarily disregarded, they are not conclu- 
sive. An opinion may be sufficient to support a verdict 
or finding, but not If it has no foundation in fact. 

The weight of opinions as to matters pertaining 
to due care and proper conduct are for the jury, 
court, or other triers of the facts,i and such opin¬ 
ions are not conclusive,^ but the trier of the facts 
cannot arbitrarily disregard such testimony.^ An 
opinion may be entitled to great weight,^ and it may 
be sufficient to authorize the submission of the ques- 
tion of due care to the jury,^ and to authorize a 


88. U.S.—Mutual Life Ins. Co. of 
Xew Tork v. Gregg, C.C.A.Ohio, 
32 F.2d 667. 

89 . Kan.—^Kelaey v. Armour & Co., 
241 P. 463, 119 Kan. 837. 

9®- Ky.—^Prudential Ins. Co. of 
America v. Howaid’s Asslgnee, 80 
S.W.2d 21, 268 Ky. 366. 

Mont.—Moffett v. Bozeman Canning 
Co., 26 P.2d 973, 95 Mont 347. 
Pa.—Clark v, Pennsylvania Power 
& Light Co., 6 A.2d 892, 336 Pa. 
76. 

Wis.—^Dreher v. Order of United 
Commerclal Travelers of America, 
180 N.W. 815, 178 Wis. 173. 
Valne In proportlon to conjecture 
The value and probative force 
diminishes in proportlon as the evi¬ 
dence clearly Indicates to the prac- 
tlcal lay mind a professlonal entry 
for support into the fleld of conjec¬ 
ture and theoretical uncertaintles 
and doubts.—Poach v. Payne, 186 N. 
W. 132, 161 Mlnn. 111. 

^oglcal seqnenoe of events 

Concluslons of expert must fol- 
low loglcal and natural sequence of 
events, and are strengthened by 
what actually happened.—Curry v. 
J. M. Willson & Sons, 162 A. 746, 
301 Pa. 467. 

91 . Mlnn.—Mageau v. Great North¬ 
ern R. Co., 119 N.W. 200, 106 Mlnn. 
375. 

92 . U.S.—Blanton v. Great Atlantic 
& Pacific Tea Co., C.C.A.Ga., 61 P. 
2d 427, certiorari denled 63 S.Ct. 
405, 288 U.S. 609, 77 li.Ed. 98'4. 

Mich.—In re Dlllman, 248 N.W. 894. 
263 Mich. 642—Danielski v. Luk- 
.omskl, 169 N.W. 887, 204 Mich. 
304. I 

Mo.—Bumgardner v. St. Louis Pub¬ 
lio Service Co., 102 S.W.2d 694, 
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340 Mo. 621—Mallette v. City of 
St Louls, 236 S.W. 63. 

93 . Conn.—^McGrath v. City of Wa- 
terbury, 149 A. 783, 111 Conn. 237. 

N.Y.—Adirondack Power & Llght 
Corporation v. Evans, 285 N.T.S. 
669, 226 App.Div. 490—^In re School 
Site on Pifth Ave. Adjoining Pub¬ 
lic School 171 in City of New York, 
227 N.Y.S. 239, 223 App.Div. 63— 
HAwley v. Village of Elmira 
Heights, 297 N.Y.S. 732, 163 Misc. 
787. 

94 . U.S.—The B. P. Guinan, D.C.N. 
Y.. 40 P.2d 277—Watjen v. Louis- 
vllle Tobacco Warehouse Co., C. 
C.A,Ky., 29 P.2d 801. 

S5. Mo.—^Bumgardner v. ‘St. Louls 
Public Service Co., 102 S.W.2d 694, 
340 Mo. 621. 

90. U.S.—Whipple V. U. S., D.C. 
Mass., 26 P.2d 620. 

Cal.—Albaugh v. Mt. Shasta Power 
Corporation, 73 P.2d 217, 9 Cal.2d 
761. 

La.—Madlson Lumber Co. v. Alson, 
138 So. 469, 18 La.App. 638. 

Md.—^Ericsson Line v. Hawklns, 198 
A. 429, 174 Md. 223. 

Mo.—^Hillin v. La Payette Land 
Parming Co., App., 296 S.W. 243 
—Hutton V. Metropolitan St. R 
Co., 160 S.W. 722, 166 Mo.App. 646. 

97. N.Y.—In re Pt Schuyler Road 
in City of New York, 204 N.Y.S. 
161, 209 App.Dlv. 26. 

Tenn.—^Black v. Smith, 84 S.W.2d 
693, 19 Tenn.App. 195. 

96 . Ky.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Gano & Burgess, 284 
S.W. 423, 215 Ky. 49. 

Pa.—Western Show Co. v. Mix, 162 
A. 667, 308 Pa. 215. 

99. Tex.—Wichita Valley Ry. Co. v., 
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Martin & Walker, Civ.App., 219 S. 
W. 659. 

1. Cal.—Jewell v. Bell, 8 P.2d 223, 
120 Cal.App. 682. 

Ind.—Pittsburgh, C., C. & St L. R. 
Co. V. Edwards, 129 N.E. 310, 190 
Ind. 67. 

Mich.—^Pinch v. W. R, Roach Co., 
296 N.W. 324, 296 Mich. 689. 

N.C.—^Hardy v. DaJil. 187 S.B. 788, 
210 N.C. 630. 

Pouzing oil on flre 
Evidence of an expert that oil may 
be poured on flre in a stove without 
producing an explosion does not 
tend to disprove common knowledge 
that it is not an act of safety.— 
Olena v. Standard OU Co., 135 A. 27, 
82 N.H. 408. 

2. Cal.—Southern Pac. Co. v. City 
of Los Angeles, 55 P.2d 847, 5 Cal. 
2d 646. 

Mass.—Neiss v. Burwen, 191 N.E. 
664, 287 Mass. 82. 

Neb.—Harris v. Central Power Co., 
191 N.W. 711, 109 Neb. 500. 

Wyo.—Jackson v. Hansard, 17 P.2d 
669, 46 Wyo. 201. 

3. Cal.—Hutchlnson v. Miller & 
Lux, 212 P. 394, 60 Cal.App. 1. 

4 . U.S.—Maloney v. U. S., D.C.N. 
Y., 7 P.Supp. 14. 

Opinion of maziner of long experl. 
ence 

In determinlng whether seaman^s 
death was caused by negligence of 
those in command, what mas ter, a 
marlner of long experlence, deemed 
good seamanshlp and reasonably 
safe operation for the crew, was 
held to carry weight In absence of 
situation clearly indicating the con¬ 
trary.—^Maloney v. U. S., supra. 

5* Pa.—^Mulier v. A. B. B^rschbaum 
Co., 148 A. 861. 298 Pa. 660. 
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finding of negligence.® An expert opinion which 
has no foundation in fact cannot support a verdict 
or finding.'^ 

g. Lavs of Otiier States or OoniLtiies 

An expertas uncontroverted statement of the law of 
another state or country is to be accepted as true by 
the court uniess the authority on which the statement 
Is based is made accessible to the court. An expertas 
opinion as to the meaning or effect of a forefgn iaw 
which Is in evidcnce is not conclusive but it shouid not 
be arbitrarily disregarded. 

An expertas uncontroverted statement of the law 
of another state or country, in the absence of the 
statute or authority on which the statement is based, 
is to be accepted as true by the court,^ but, where 
the authority on which the witness bases his state¬ 
ment is presented or made accessible by reference, 
the court is not bound by the construction which the 
witness places on the authority, but it may deter- 
mine the law for itself.^ The opinion of an ex¬ 
pert as to the meaning or effect of a foreign law 
which is in evidence is not conclusive on the court. 


and the court may use its own judgment in the coh- 
struction thereof,!® but uncontradicted testimony 
shouid not be arbitrarily disregarded,ii and, in the 
absence of judicial decisions, where the proper con¬ 
struction of a statute is open to reasonable doubt, 
the opinion of an expert shouid not be ignored un¬ 
iess clearly obnoxious to the written law.i2 The 
weight of an opinion that a foreign law is applica- 
ble depends on the reasons advanced and authori- 
ties cited.^^ 

h. Mental Oondition or Capaclty 

The weight of expert opinions as to mental condition 
or capaclty is for the trier of the facts and they are not 
ordinarily conclusive or binding even though uncon¬ 
tradicted. An opinion may possess probative force but 
it is entitied to no weight as against positive facts to 
the contrary. The reasons and facts supportlng the opin¬ 
ion, and examination or observation by the witness, are 
factors determinative of weight. 

In accordance with the general rule, the weight 
of expert opinions as to mental condition or ca- 
pacity is for the jury or other trier of the facts, 


& XJ.S.—^U. S. Radiator Corporation' 
V. Henderson, C.C.A.C 0 I 0 ., 68 F.2d 
733, denyingr rehearing* 68 P.2d 87 
and certiorari denied 64 S.Ct. 860, 
292 tJ.S. 650, 78 L.Bd. 1600. 
N.H.—Bili V. New Engrland Cities 
Tee Co., 10 A.2d 662, 90 N.H. 453. 
7- U.S.—Thonnesen v. Montgomery 
Ward & Co., D.C.N.Y., 33 P.Supp. 
81. 

Md.—LowenthaJ v. Backus Motor 
Co., W6 A. 834, 140 Md. 83. 
W.Va.—Crotty v. Yirginian Ry. Co., 
177 S.B. 609, 115 W.Va. 658. 

8 . Ky.—J. T. Morgan Lumber Co. 
V. Williams, 136 S.W. 131, 143 Ky. 
115. 

22 C.J. p 733 note 99 [d]. 

Statement accepted as true 
N.Y.—Stem v. S. S. Steiner, Inc., 12 
N.Y.S.2d 44. 

9. Ky.—Central Consumers* Co. v. 
Ralston, 269 S.W. 67, 202 Ky, 94— 
Pittsburg, C., C. & St. L. Ry. Co. 
V. Anstin^s Adm’r, 13'3 S.W. 780, 
141 Ky. 722. 

la XJ.S.—Merinos Viesca Y Com- 
pania v. Pan American Petroleum 
& Transport Co., C.C.A.!Nr.Y., 83 I<*. 
2d 240, certiorari denied 57 S.Ct. 
10, 299 U.S. 647, 81 L.Ed. 403. 

La.—T. Cottam & Co., v. Comi- 
sion Reguladora dei Mercado de 
Henequen, 90 So. 392, 149 La. 1026. 
Mass.—^Martin v. Otis, 124 N.B. 294, 
233 Mass. 491, 6 A.L.R. 1340. 

N.Y.—Moscow Pire Ins. Co. v. Bank 
of New York & Trust Co., 20 N. 
E.2d 768, 280 N.Y. 286, afllrming 
3 N.Y.S.2d 653, 253 App.Div. 644, 
afflrming 294 ^N.Y.S. 648, 161 Misc. 
903, afflrmed 1 N.Y.S.2d 640, 253 
App-Dlv. 710. and 1 N.Y.S.2d 641, 
253 App.Div. 710, appeal dismissed 


Moscow Pire Ins. Co. v. Bank of 
New York & Trust Co., 16 N.B.Sd 
864, 278 N.Y. 709, and reargument 
denied 21 N.B.2d 890, 280 N.Y. 848, 
certiorari granted XJ. S. v. Mos¬ 
cow Pire Ins. Co., 60 S.Ct. 129, 
308 U.S. 642, 84 L.Ed. 456, rehear¬ 
ing denied 60 S.Ct. 706, 309 U.S. 
697, 84 L.Ed. 1036, and motion de¬ 
nied Moscow Pire Ins. Co. v. Bank 
of New York & Trust Co., 24 N. 
E.2d 487, 281 N.Y. 818, afflrmed 
U. S. V. Moscow Pire Ins. Co., 60 
S.Ct. 725, 309 U.S. 624, 84 L.Ed. 
986—Masocco v. Schaaf, 264 N.Y. 
S. 439, 234 App.Div. 181. 

S.C.—Rauton v. Pullman Co., 191 S. 

B. 416, 183 S.C. 496. 

Tex.—Russek v. Angulo, dv.App., 
236 S.W. 131, error refused. 

Jodlolal notlce of federal statntes 

Evidence within the text rule is 
not conclusive where the matter is 
dependent on federal statutes of 
which the court must take Judicial 
notlce.—^Western Union Tei. Co. v. 
White, Tex.Civ.App., 162 S.W. 906. 

Coxurtruotlon of state sta-tute hy fed- 
exal oourt 

A federal court is not bound to ac- 
cept the conclusions of inferior court 
Judges of a state, testifylng as to 
what may be done under a statute of 
that state, but may examine for it- 
self the statute and decisions of the 
court s of that state.—City of James- 
town V. Pennsylvania Gas Co., C.C. 
A.N.Y., 1 F.2d 871, modifying, D.C., 
263 P. 437, 264 P. 1009. 

Opinion based on exroneons assnmp- 
tlon 

Opinion that corporate personallty 
of Russian bank had terminated was 
unavaUing because founded on er- 
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roneous assumption that decrees of 
Sovlet government had force of law. 
—Petrogradsky Mejdunarodny Kom- 
merchesky Bank v. National City 
Bank of New York, 170 N.E. 479, 253 
N.Y. 23. reversmg 235 N.Y.S. 862, 
226 App.Div. 866, which afflrmed Ban- 
que Internationale De Commerce De 
Petrograd v. National City Bank of 
New York, 233 N.Y.S. 255, 133 Misc. 
527, and reargument denied Petro¬ 
gradsky Mejdunarodny Kommerches- 
ky Bank v. National City Bank of 
New York, 173 N.B. 867, 254 N.Y. 
663, certiorari denied National City 
Bank of New York v. Petrogradsky 
Mejdunarodny Kommerchesky Bank, 
51 S.Ct. 82, 282 U.S. 878, 76 L.Ed. 
775. 

11. U.S.—^Elkins v. Commissioner of 
Intemal Revenue, C.C.A., 91 F.2d 
534, certiorari granted Helverlng v. 
Elkins, 58 S.Ct. 147, 302 U.S. 677, 
82 L.Ed. 623, reversed on other 
grounds 58 S.Ct. 379, 302 U.S. 673, 
82 L.Bd. 431—Biddle v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
86 P.2d 718, certiorari granted 68 
S.Ct. 10, 302 U.S. 664, 82 L.Bd. 512, 
afflrmed 68 S.Ct. 379, 302 U.S. 573, 
82 L.Ed. 431. 

12. S.C.—Rauton v. Pullman Co., 191 
S.E. 416, 183 S.C. 495. 

13. N.Y.—Robert Reis & Co. v. New 
York Trust Co., 239 N.Y.S. 668, 
186 Misc. 141. 

14. U.S.—^U. S. V. Cannon, CC.A. 
Mass., 116 F.2d 567. 

Ala.—Grabove v. Mutual Ben, Health 
& Accident Ass’n, 1 So.2d 297. 
Ark.—^Nelon v. Nelon, 284 S.W. 743, 
171 Ark. 505. 

Cal.—In re Sandman’s Estate, 8 P.2d 
499, 121 CaLApp. 9. 
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and they are not ordinarily conclusive or bmding,i5 
even though uncontradicted.^® An opinion may pos- 
sess evidentiary weight or probative forcei*^ suffi¬ 
cient to take the question of mental capacity to the 
jury,i^/but it is entitled to little or no weight as 
against positive facts to the contrary.^^ The at- 
tending physician’s testimony is entitled to great 
weight^O and when uncontradicted it may, under 
the circumstances of the case, be given conclusive 
force.2i/Expert testimony which bears no rational 
relation to the subject involved is of no weight .22 
The opinion of medical experts whose testimony 
does not differentiate between a medically sound 
mind and a legally sound mind is entitled to weight 


only when the other evidence shows that it applies 
to legal unsoundness, as a mind legally sound may 
be medically unsound.^^ 

Reasons and facts supporting opinion, The rea- 
sons given in support of the opinions rather than 
the abstract opinions are of importance,^^ and the 
opinion is of no greater value than the reasons giv¬ 
en in its support.25 If no rational basis for the 
opinion appears, or if the facts from which the 
opinion was derived do not justify it, the opinion is 
of no probative force,^® and it does not constitute 
evidence sufficient to authorize submission of the 
issue to the jury^^ or to sustain a finding or ver- 
dict,28 but an opinion may be sufficient to take a 


Ind.—^Alles v. Ailes, 11 N.B.2d 73, 
104 Ind.App. 302. 

Nev.— F-ffl nger v. Bfllnger, 239 P. 801, 
48 Nev. 205. 

Ohio.—Ross V. Stewart, 15 Ohio App. 

■ 339—Moore v. Caldwell, 27 Ohio 
Cir.Ct. 449. 

WiS.—‘In re Jones* Wlll, 70 N.W. 685, 
96 Wis. 427, rehearing denied 71 
N.W. 883, 36 Wis. 427. 

15. Ariz.—Sapp v. Lifrand, 36 P.2d 
794, 44 Ariz. 321. 

Cal.—In re Sandman’s Estate, 8 P. 
2d 499, 121 CaLApp. 9. 

—Berkemeier v. Reller, 296 S.W. 
739, 317 Mo. 614. 

N.J.—^In re Halton*s Estate, 161 A. 

809, 111 N.J.Ed. 143. 

•ya.—Jenkins v. Trice, 147 S.E. 251, 
152 Va. 411. 

Wash.—Sumerlin v. Department of 
Labor and Industries, 111 P.2d 603. 

Opinions as to intonioation 

(1) Opinions based on percentages 
of alcohol In the blood and tests con- 
ducted for the purpose of determin- 
Ing degrees of intoxication are not 
sufficiently certain and accurate to 
make such opinions or deductions at 
ali conclusive because of individuals’ 
tolerance of alcohol.—^Kuroske v. 
jBtna Life Ins. Co. of Hartford, 
Conn., 291 N.W. 384, 234 Wis. 394, 127 
AL.R. 1505. 

(2) Opinions of physlclans based 
on smell of liquor on employee*s vom¬ 
itus after accident as to employee’s 
inability from intoxication to drive 
car was held not to sustain employ- 
er’s burden to show employee's In¬ 
toxication.—Evans v. Louisiana Gas 
& Fuel Co., 140 So. 245, 19 La.App. 
529. 

16. Mo.—Clingenpeel v. Cltizens’ 
Trust Co. of Boonvllle, Mo., 240 S. 
W. 177. 

ITt,' Cal.—In re Christin’s Estate, 17 
P.2d 1068, 128 CaLApp. 625. 

Ky.—Centers v. Jones, 43 S.W.2d 
612, 241 Ky. 164. 

Mich.—In re Slepskrs Estate, 235 N. 

W. 176, 263 Mich. 340. 

Wash.—In re Dawson’s Estate, 220 
P. 764, 127 Wash. 206, 


18. Ky.—Pranzman’s Bx’rs v. Nalty, 
271 S.W. 1034, 208 Ky. 686—Hum- 
phrey v. Neal, 251 S.W. 637, 199 
Ky. 498. 

Md.—^Davidove v. Duvall, 163 A 417, 
160 Md. 345. 

68 C.J. p 1082 note 90. 

19. Mo.—Rankin v. Rankin, 61 Mo. 
295. 

N.T.—In re Hewitfs Will, 64 N.Y.S. 
671. 31 Misc. 81. 

Pa.—^In re Morgan's Estate, 68 A 953, 
219 Pa. 366—In re Klein, 66 A 422, 
207 Pa. 191. 

20. Va.—^Price’s Ex'r v. Barham, 137 
S.E. 611, 147 Va. 478—Forehand v. 
Sawyer, 136 S.E. 683, 147 Va. 106 
—Shacklett v. Roller, 34 S.E. 492, 
97 Va. 639—Montague v. Allan’s 
Bx*r, 78 Va. 692, 49 Am.R. 384. 

Wash.—^In re Riley*s Estate, 300 P. 

169, 163 Wash. 119. 

W.Va.—Ward v. Brown, 44 S.E. 488, 
63 W.Va. 227—^Kerr v. Lunsford, 
8 S.E. 493, 31 W.Va. 659, 2 L.R.A. 
608—^Nicholas v. Kershner, 20 W. 
Va. 261—Jarrett v. Jarrett, 11 W. 
Va. 584. 

21. Md.—Livingston v. Safe Deposit 
& Trust Co. of Baltimore, 146 A 
432, 167 Md. 492. 

22. Ky.—^Dossenbach v. Reidhar*s 
Ex’x, 63 S.W.2d 731, 246 Ky. 449. 

23. Me.—In re Americaji Forctgn 
Mission Com'rs, 66 A 216, 102 Me. 
72. 

24. Cal.—^American Trust Co. v. Dix- 
on, 78 P.2d 449, 26 Cal.App.2d 426. 

25. Cal.—^In re Nolan’s Estate, 78 P. 
2d 466, 26 Cal.App.2d 738. 

26. U.S.—^New York Life Ins. Co, v. 
King, C.C.AMO., 93 P.2d 347. 

Ark.—^Puryear v, Puryear, 94 S.W. 

2d 696, 192 Ark. 692. 
lowa.—In re Hook's Will, 178 N.W. 
367, 189 lowa 287. 

Ky.—^Dossenbach v. Reidhar's Bx’x, 
53 S.W.2d 731, 246 Ky. 449. 

Md.—Mangione v. Snead, 195 A 329, 
173 Md. 33—^Acker v. Acker, 192 
A 327, 172 Md. 477, 
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Testimony based ou nse of intoxi- 
oauts 

It being contended that testatrix' 
inordinate use of alcohol for several 
years before death caused testamen- 
tary incapacity, testimony based on 
hypothetical questions addressed to 
speciallsts in nervous and mental 
diseases who did not know testatrix 
is of little or no value, since the 
etfect of intoxlcants on the physical 
and nervous system varies greatly 
in different individuals.—Fernstrom 
V. Taylor, 146 So. 208, 107 Fla. 490. 
Z*acts not reoognlzed by law as 
showimg liLoapacity 

(1) An opinion based on facts 
which the law does not recognlze 
as showing incapacity to make a 
will is of no substantia! value on 
the issue of testamentary capacity. 
Mo.—Stevens v. Meadows, 100 S.W. 

2d 281, 340 Mo. 252—Sayre v. 

Trustees of Princeton University, 
90 S.W. 787, 192 Mo. 96. 

Pa.—In re Cookson’s Estate, 138 A 
904, 326 Pa. 81—In re Phillips' 
Estate, 149 A. 719, 299 Pa. 416. 

(2) Thus a physician's opinion 
that testator lacked testamentary 
capacity, based on witness’ opinion 
that testator was a miser, was held 
without probative value.—^Dossen- 
bach V. Reidhar’s Ex’x, 63 S.W.2d 
731, 246 Ky. 449. 

27. Ky.—Godman v. Aulick, 87 S.W. 
2d 612, 261 Ky. 268. 

68 C.J. p 1082 note 91. 

28. Cal.—^In re Waite's Guardian- 
ship, 97 P.2d 238, 14 Cal.2d 727, 
superseding, App., 91 P.2d 617. 

Ky.—Godman v. Aulick, 87 S.W.2d 
612, 261 Ky. 268—^Newman v. Dix- 
on Bank & Trust Co., 265 S.W. 
456, 205 Ky. 31. 

Mo.—Nute V. Pry, 111 S.W.2d 84, 
341 Mo. 1138—^Rex v. Masonic 
Home of Missouri, 108 S.W.2d 72, 
341 Mo. 689—^Hall v. Mercantlle 
Trust Co., 69 S.W.2d 664, 3'32 Mo. 
802. 

Wis.—^Dahlberg v. Jones, 285 N.W< 
841, 232 Wis. 6. 
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case to the jury althougli some of the facts related 
-do not support the opinion.^^ An abstract opinion 
as to mental capacity is of no weight when the 
facts on which it is based are not stated.^® An 
opinion based on hypothetical facts which are at 
variance with the facts in evidence is of little or 
no value,^^ and is insufficient lo raise an issue for 
the jury32 or to support a verdict or finding.^® 

The opinion of one who has examined or ob- 
served the subject is entitled to greater weight than 
the opinion of a witness who has not done soM 
The testimony of medical experts based on knowl- 
edge, observation, or treatment may properly be ac- 
corded more weight than the testimony of nonpro- 
fessional witnesses,®® but it is not necessarily en¬ 
titled to more weight,36 and testimony based merely 
on hypothetical questions is not necessarily superior 
to an ordinary observeris opinion.®The opinion of 
an alienist or medical expert who has never seen the 


subject and who testifies in answer to hypothetical 
questions has been held to be weak and unsatisfac- 
tory evidence,®® of little probative force,®® and it 
has been stated that it should be received with cau- 
tion and carefully scrutinized^o An opinion based 
on observations at a time which is remote from the 
time at which mental incompetehcy is alleged is 
of little or no probative value.^^ 

i. Katnxe, Condition, and Belation of Objecta 

The weight of testimony of experts as to the nature, 
condition, or relation of objects is to be determined by 
the trier of the facts In the light of common knowledge 
and experience. An opinion of a well qualified witness 
may be entitled to considerable weight and it must not 
be arbitrarlly disregarded. 

The weight of the testimony of experts as to the 
nature, condition, or relation of objects is to be de¬ 
termined by the trier of the facts,^® and it may be 
considered in the light of common knowledge and 
experience.'*® Where the witness is well qualified 


89. Ky.—^Humphrey v. Neal, 25'1 S. 
W. 637, 199 Ky. 498. 

30. N.J.—^Loverldge v. Brown, 129 
A. 181, 98 N.J.Ea. 881. 

Pa.—In re 01shefaki’s Bstate, 11 A- 
2d 487, 337 Pa. 420. 

31. Ark.—Taylor v. McCllntock, 112 

S. W. 406, 87 Ark. 243, 

Hl.—^Pendarvis v. Glbb, 169 N.E. 363, 
328 111. 282. 

Ind.—Ailes v. Ailes, 11 N,B.2d 78, 
104 Ind.App. 802—^Deery v. Hali, 
175 N.E. 141, 96 Ind.App. 683. 
lowa.—^Howe v. Richards, 83 N.W. 
909, 112 lowa 220. 

Kan.—^Plerce v. Pierce, 6'4 P.2d 676, 
145 Kan. 14. 

Ky.—RueH v. Light, 114 S.W.2d 606, 
272 Ky. 449. 

Md.—^Horiier v. Buckingham, 64 A. 
41, 103 Md. 556. 

Mo.—^Berkemeier v. Reller, 37 S.W.2d 
430. 

H.J.—Orant v. Stamler, 69 A. 890, 68 
K.J.Bql. 655—In re Andrews’ Wlll, 
33 N.J.Ea. 614. 

N.T.—-Ivison v, Iviaon, 80 N.T.S. 
1011, 80 App.Div, 69*9—^In re Law- 
rence's Will, 62 N.T.S. 673, 48 App. 
Div. 83—In re Seagrisfa WiU, 37 
N.T.S. 496, 1 App.Div. 616, 73 N. 

T. St. 188, affirmed 48 N.E. 1107, 
163 N.T. 682—-In re Wenders Wlll, 
89 N.T.S. 643, 43 Misc. 671, 4 Mills 
'Surr. 326—^In re Hewltfs Will, 
64 N.T.S. 671, 31 Misc. 81, 1 Mills 
Surr. 513—^In re Conner’s Will, 61 
N.T.S. 910, 29 Misc. 391, 1 Mills 
Surr. 301—^In re Lawrence's Will, 
69 N.T.S. 174, 27 Misc. 478, 1 Mills 
Surr. 105, afflrmed 62 N.T.S. 673, 
48 App.Div. 83—^In re Kledaisch’s 
WIU, 13 N.T.S. 266, 2 Conn.Surr. 
438—In re Lyddy's Will, 4 N.T.S. 
468, 17 N.T.St 2, afflrmed 6 N.T. 
S. 636, 63 Hun 629, 2 Sllv.Sup. 223. 

Pa.—In re Draper*s Estate, 64 A 


620, 216 Pa. 314—In re Richinond’s 
Estate, 66 A. 970, 206 Pa. 219. 
Philipplne.—Samson v. Quintin, 44 
Philippine 673. 

Application to testlinony based on 
personal observation 

Rule that medical experts’ opin- 
ions, based on hypothetical aues- 
tions, may be disregarded when facts 
hypothesized are without reason- 
able foundation, is inapplicable to 
physiclan's testimony, based on In¬ 
formation oblalned while treating 
pallent, as to latter^s mental In- 
capacity.—Clark v. Commerce Tnist 
Co., 62 S.W.2d 874, 333 Mo. 243. 

32. Neb.—^In re Kajewski’s Bstate, 
279 N.W. 185, 134 Neb. 486. 

68 C.J. p 10'82 note 91. 

33. Cal.—^In re Oould's Bstate, 205 
P. 467, 188 Cal, 363—In re Collins' 
Bstate, 164 P. 1110, 174 Cal. 663. 

34. U.S.—In re Ward, N.J., 194 P. 
89, 114 C.C.A. 167, afarmlng, D.C., 
194 F. 174—^Harrison v. Rowan, C. 
C.N.J., 11 F.Cas.No.6,141, 3 Wash. 
C.C. 580. 

Ark.—^Atwood v. Ballard, 287 S.W, 
1001, 172 Ark. 176. 

Colo.—^In re Stilzer’s Estate, 68 P. 

'2d 561, 100 Colo. 521. 

N.T.—In re Phillips’ Will, 69 N.T.S. 
1011, 34 Misc. 4'42. 

Pa.—'In re iCane, 55 A 917, 206 Pa. 
204. 

35. Ala.—^Rhodes v. State, 168 So. 
869, 871, 282 Ala. 609, citing Oojv 
pus Juris. 

Del.—Rodney v. Burton, 86 A. 826, 
27 Del. 171. 

lowa.—^In re Winslow’s WiU, 122 N. 
W. 971, reversed on other grounds 
124 N.W. 896, 146 lowa 67, Ann. 
Cas.l912B 663—^Blake v. Rourke, 
38 N.W. 392, 74 lowa 619. 
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W.Va.—^Ward v. Brown, 44 S.E. 488, 
53 W.Va. 227. 

22 C.J. p 733 note 6 [b]. 

36. 111.—^Austin V. Austin, 10'3 N.E. 
268, 260 IU. 299. Ann.Cas.l914D 
336. 

37. N.C.—^In re Peterson’s Will, 48 
S.E. 661, 136 N.C. 13. 

38. Cal.—In re Collins’ Estate, 164 
P. 1110, 174 Cal. 663—In re 0'- 
Keefe’s Estate, Myr.Prob. p 164. 

Wash.—In re Miller^s Bstate, 116 P. 
2d 526. 

39. N.T,—In re Kimbairs Will, 281 
N.T.S. 606, 156 Misc. 338. 

40. Md.—Oro ve v. Taylor, 121 A 
923, 143 Md. 184. 

41. Ky.—^Dossenbach v. Reidhar’s 
Bx'x, 63 S.W.2d 731, 245 Ky. 449. 

N.T.—Broat v. Broat, 18 N.T.S.2d 
709. 

Comparative weight as to attestlng 
witnesses 

The testimony of experts as to a 
testatox^s mental condition several 
years prior to the execution of the 
wlll Is not entitled to more weight 
than the testimony of dislnterested 
lay attestlng witnesses.—^Matter of 
Schober, 164 N.T.S. 309, 90 Misc. 230. 

42. Cal.—Brandes v. Rucker-Fuller 
Desk Co., 282 P. 1009, 10*2 Cal.App. 
221 . 

Ky.—^Elkhorn Coal Corporation v. 

Butler, 238 S.W. 372, 194 Ky. 18‘3. 
Or.—^Albrecht v. Safeway Stores, 80 
P,2d 62, le^ Or. 331. 

Safety of stalrway 
An experfs opinion that a stalr¬ 
way was unsafe at night was held 
to be no prpof that it was inher- 
ently unsafe.—^Rletzel v. Cary, R.I., 
19 A2d 760, adhered to 21 A2d 6. 

43. N.J.—Kelly v. Loft, Inc., 11 A 
2d 68, 124 N.J.LaW 186. 
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his opinion may be entitled to considerable 
weight,^^ sufficient to make a prima facie case,^^ to 
justify submission of an issue to the jury,46 and to 
support a verdict or finding^^ Xhe opinion must 
not be arbitrarily disregarded,^^ and it should be 
considered with other facts and circumstances.^^ 
Testimony of a chemist as to ingredients of a sub- 
stance is of little value where he has made no 
analysis thereof,®® and when he bases his testimony 
as to condition of a substance on the description by 
other witnesses, the testimony is entitled to no 
greater weight than that of the other witnesses.^i 

j. Value 

(1) In general 

(2) Services 


(1) In General 

The wefght of expert testimony as to value Is for the 
trier of the facts and It Is not conclusive although it 
cannot be arbitrarily disregarded. The value of the 
opinion depends on the expert'8 Intelllgence, knowledge, 
and experlence, and the reasons and facts on which the 
opinion is based. Expert testimony has been held to be 
unnecessary If plaintiff is qualifled to testify. 

The weight to be accorded the judgment of ex- 
perts as to value is for the jury, the court, or oth¬ 
er triers of the facts,52 in view of all the evi- 
dence,52 and in the light of their own knowledge 
and experience.54 The opinions are not binding or 
conclusive,55 and this is true even though such 


Sangrer from sloplnsr floors 

In store patron*s actlon against 
store owner to recover fgr fall al- 
legedly caused by faulty construc- 
tlon of floor, experfs testimony that 
incline of floor from store entrance 
to level of main floor was dangerous, 
which opinion was based on theory 
that all store floors should be level, 
was not entitled to much considera- 
tion In light of common knowledge 
that Stores as well as other places 
of public use very frequently have 
sloping floors.—^Kelly v. Loft, Inc., 
supra. 

44. U.S.—U. S. V. Puruya, 11 Ct, 
Cust.App. 551. 

Cal.—Stella v. Smith, 293 P. 666, 109 
Cal.App. 409. 

Ga.—Collins & G. R. Co. v. Beasley, 
136 S.E. 167, 86 Ga.App. 241. 

Oplnlous of war departmexLt eaigU 
neers 

The opinions of chief and distrlct 
engineers of the war department fa- 
miliar with conditions on paJticular 
river were entitled to much weight 
in determining whether the river 
was navlgable, although such opin¬ 
ions were not conclusive.—U. S, v. 
Appalachian Electric Power Co., C. 
C.A.Va., 107 F.2d 769, afflrmlng, D. 
C., 23 P.Supp. 83, certiorari granted 
60 S.Ct. 608. 309 U.S. 646. 84 L.Ed. 
999, reversed on other grounds 61 
S.Ct. 291, 311 U.S. 377, 85 L.Ed. 243, 
rehearing denied 61 S.Ct. 548. 312 U. 
S. 712, 85 L.Ed. 1143. 

45. U.S.—Kubie & Co. v. U. S., 12 
Ct.Cust.App. 468. 

46. Ohio.—City of Hamilton v. Haf- 
erkamp, 4 N.E.2d 995, 53 Ohio App. 
381. 

47. Cal.—^Brugger v. Lee Tim, 66 F. 
2d 664, 12 Cal.App.2d 38. 

Mass.—Adams v. Town of Bolton, 
9 N.E.2d 562, 297 Mass. 459, 111 A. 
L.R. 856. 

Tex.—^Ploboota Corporation v. Teas, 
Clv.App., 110 S.W.2d 180, error 
dlsmlssed. 


Wis.—^Marsh Wood Products Co. v. 
Babcock & Wileox Co., 240 N.W. 
392, 207 Wis. 209. 

48. Cal.—Hutchinson v. Hiller & 
Lux, 212 P. 394, 60 Cal.App. 1. 
Bstixnate of dlstanoe by surveyor 
In boundary line dispute, opinion 
of surveyor, experienced in both es- 
tlmating and measuring dlstances, 
as to distance from quarter corner 
to river cannot be utterly Ignored, 
although he did not measure dis¬ 
tance.—^Fehrman v. Bissell Lumber 
Co., 204 N.W. 682, 188 Wis. 82, re¬ 
hearing denied 206 N.W. 905, 188 
Wis. 82, and error dismissed Bissell 
Lumber Co. v. Fehrman, 47 S.Ct. 689, 
274 U.S. 720, 71 L.Ed. 1324. 

48. U.S.—^Idawa Gold Mining Co. v. 
Cahill, C.C.A.Utah, 62 P.2d 70— 
Atlantic, Gulf & Pacific Co. v. 
Wood, C.C.A.Ala., 288 F. 148. 

58, N.T.—Shewan v. Sparks, 203 N. 
Y.S. 466, 208 App.Dlv.. 3'97. 

51. La—Orange Nat. Bank v. 
Southern Pac. Co., 110 So. 329, 162 
La 223, 56 A.L.R. 1167. 

52. U.S.—Bull V. Smith, C.C.A. 
Conn., 119 F.2d 490—Oxford Pa- 

.per Co. V. U. S., Ct.Cl., 66 F.2d 
895, supplementing 52 F.2d 1008. 
Ala—^Alabama Power v. Henson, 187 
So. 718, 237 Ala 661. 

Cal.—People v. McReynolds, 87 P.2d 
734, 31 CaJ.App.2d 219. 

111.—^Peoples Gas Light & Coke Co. 
V. Slattery, 25 N.B.2d 482, 373 111. 
31, certiorari denied Peoples Gas 
& Coke Co. V. Hart, 60 S.Ct. 724, 
309 U.S. 634, 84 L.Ed. 991. 
lowa—Bean v. Bickley, 174 N.W. 
675, 187 lowa 689. 

Mich.—In re Dillman, 248 N.W. 894, 
263 Mich. 542—Gitson v. Tale 
Land Co., 180 N.W. 693, 212 Mich. 
292. 

N.T.—Tubiola v. Baker, 233 N.T.S. 
373, 226 App.Div. 420—Weaver v. 
Scripture, 211 N.T.S. 693, 126 Misc. 
741, afflrmed 211 N.T.S. 940. 
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Or.—^Patterson v. Babcock & Peets, 
274 P. 903, 128 Or. 476. 

Pa—Wilhelm v. Uttenweiler, 112 A. 
94, 271 Pa 461. 

R-I.—Burden v. Tax Assessors of 
City of Newport, 134 A. 9, 47 R.I. 
473. 

Tex.—^Wilson v. Barbour, Civ.App., 
136 S.W.2d 169, error dismissed— 
Crow V. Thompson, Clv.App., 131 
S.W.2d 1064, error dismissed, Judg¬ 
ment correct—General Motors Ac- 
ceptance Corporation v. Killings- 
worth, Civ.App., 54 S.W.2d 266, er¬ 
ror dismissed—City of Waco v. 
Roberts, Civ.App., 12 S.W.2d 263, 
afarmed 48 S.W.2d 577, 121 Tex. 
217. 

22 C.J. p 693 note 96. 

Agreemexit as discradltlng wltness 
Whether real estate expert was 
discredited because he examined 
property with another wltness and 
agreed with hlm was for Jury.— 
Kansas City v, Jones Store Co., 28 S. 
W.2d 1008, 325 Mo. 226, certiorari 
denied Jones Store Co. v. Kansas 
City, Mo., 61 8.Ct 78, 282 U.S. 873, 
75 L.Bd. 771. 

53. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 116 P.2d 823, rehearing de¬ 
nied 118 F.2d 252. 

Ala—State v. Woodward, 93 So. 826, 
208 Ala 31. 

N.D.—Butler v. .ffltna Ins. Co. of 
Hartford, Conn., 266 N.W. 214, 64 
N.D. 764. 

54. La—City of New Orleans, by 
and through Public Belt Rallroad 
Commission for City of New Or¬ 
leans V. Atklnson, 158 So. 363, 180 
La 992. 

N.D.—^Butler v. .ffltna Ins. Co. of 
Hartford, Conn., 266 N.W. 214, 64 
N.I>. 764. 

65 . U.S.—^Dayton Power & Light 
Co. V. Public Utilities Commission 
*of Ohio, 54 S.Ct 647, 292 U.S. 290. 
78 L.Ed. 1267, afflrming 187 N.B. 
18, 127 Ohio St. 137—Welcker v. 
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opinions of experts are uncontradicted,®® but oti t ed.BT The honest opinions of well qualified experts 
the other hand they cannot be arbitrarily disregard- I 


Howbert, C.C.A.C 0 I 0 .. 103 F,2d 105 
—Emerald Oll Co. v. Commission- 
er of Internal Revenue, C.C.A., 72 
F.2d 681--Piant v. Walsh, D.C. 
Conn., 48 F.2d 266—Greencastle 
Water Works Co. v. Public Serv¬ 
ice Commissaon of Indiana, D.C. 
Ind., 31 F.2d 600—U. S v. Certain 
Lands in Town of Highlands, Or- 
ange County, Southern Dist. of 
New Tork, D.C.N.T., 36 F.Supp. 
968—^U. S. V. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, Southern Dist. of New York, 
D.C.N.T., 36 F.Supp. 971 —Pacific 
Gas & Electric Co. v. Railroad 
Commission of California., D.C. 
Cal., 26 F.Supp. 507, conforming to 
mandate Railroad Commission of 
Callfornia v. Pacific Gas & Elec¬ 
tric Co., 68 S.Ct 334, 302 U.S. 388, 
82 L.Ed. 319, reversing Railroad 
Commission of State of Califomla 
V. Pacific Gas & Electric Co., 67 
S.Ct. 936, 301 U.S. 669, 81 L.Ed. 
1833, afflrming, D.C., Pacific Gas & 
Electric Co. v. Railway Commis¬ 
sion of Callfornia, 13 F.Supp. 931, 
rehearing denled 16 F.Supp. 884, 
rehearing denled Railroad Com¬ 
mission of State of Califomla v. 
Pacific Gas & Electric Co., 68 S.Ct. 
3, 302 U.S 771, 82 L.Ed. 698—Cra- 
vens V. Welch, D.C.Cal., 10 F.Supp. 
94. 

Ala.—^Housing Authority of Phenix 
V. City of Stillwell, 3 So.2d 66— 
Stato V. Woodward, 93 So. 826, 208 
Ala. 81—State v. Brintle, 93 So. 
429, 207 Ala. 500. 

Cal.—Rose v. State, 105 P.2d 302, su- 
perseding, App'., 94 P.2d 1068, fol- 
lowed in Bettencourt v. State, 

Sup., 106 P.2d 816, superseding, 

App., 94 P.2d 1066, followed in 

Brandon v. State, Sup., 106 P.2d 

316, superseding, App., 94 P.2d 

1066, followed in Jones v. State, 
Sup., 106 P.2d 317, superseding, 

App., 94 P.2d 1066, followed in 

Laughlin v. State, Sup., 106 P.2d 

317, superseding, App., 94 P.2d 
1067—Benner v. Hooper, 296 P. 
660, 112 Cal.App. 63. 

Ga.—Odum v. Cotton States Fertiliz- 
er Co., 142 S.E. 470, 38 Ga.App. 46 
—Black V. Automatic Sprinkler 
Co. of America, 131 S.E. 643, 36 
Ga.App. 8. 

111.— ^People V. Process Corporation, 
85 N.B.2d 341, 877 IU. 66—^Hom v. 
J. O. Nessen Lumber Co., 236 111. 
App. 187. 

Xowa.—Stovern v. Town of Calmar, 
Winneshiek County, 216 N.W. 112, 
204 lowa 983. 

Miss.—^Robinson v. McShane, 140 So. 
725, 163 Miss. 626. 

Mo.—^In re Sixth Street, 207 S.W. 
503. 276 Mo. 168. 

N.T.—^In re Board of Water Supply 


of City of New York, 1 N.Y.S.2d62, ■ 
263 App.Div. 38, reversed on other 
grounds 14 N.B.2d 789, 277 N.Y. 
452—In re Smith St. Bridge in 
City of Rochester, 265 N.Y.S. 801, 
234 App.Div. 683—^In re School 
Site on West 187th St., Borough 
of Manhattan, City of New York, 
226 N.Y.S. 636, 222 App.Div. 564, 
affirmed In re Lands North of 
West 187th St in Borough of 
Manhattan, City of New York, 166 
N.E. 336, 260 N.Y. 688—A. C. & H. 

M. Hali Realty Co. v. Moos, 192 

N. Y.S. 630, 200 App.Div. 66, affirm- 
ing 188 N.Y.S. 858, 116 Misc. 606— 
People ex rei. Gorham Mfg. Co. v. 
State Tax Commission, 189 N.Y.S. 
241, 197 App.Div. 862—Application 
of Board of Sup’rs of Chenango 
County for Appolntment of Com’rs 
of Appralsal in Condemnation Pro- 
ceeding, 261 N.Y.S. 76, 146 Misc. 
353—Goodovitch v. Reiss, 220 N. 
Y.S. 42, 129 Misc. 162. 

Pa.—In re Ott*s Estate, 168 A. 286, 
103 Pa. Super. 66—^Home Owners' 
Loan Corporation v. 0’Connor, 40 
Lack.Jur. 11—^Pennsylvania Pow¬ 
er & Light Co. V. Convoy, Inc., 14 
Northumb.Leg.J. 172. 

Tex.—^Willard v. Whitaker, Civ.App., 
163 S.W.2d 878—Crow v. Thomp¬ 
son, Civ.App., 131 S.W.2d 1064, er¬ 
ror dismissed, Judgment correct. 

22 C.J. p 730 note 78 [b]. • 

ConmilssloxLer of internal revenue 

in determlning taxpayer^s deductible 
loss need not accept opinions of tax- 
payer’s experts.—Fldelity Title & 
Trust Co. V. Commissioner of Inter¬ 
nal Revenue, C.C.A., 64 F.2d 62. 
Seoretary of agrioulture 

In stockyards rate proceeding, sec- 
retary of agriculture was not com- 
pelled to accept expert opinion as 
to going concern value as final.—St. 
Joseph Slock Yards Co. v. U. S., D. 
C.Mo., 11 F.Supp. 322, affirmed 66 S. 
Ct 720, 298 U.S. 38, 80 L.Ed. 1033. 

Board of tax appeals is not bound 
by the opinions of experts, and it 
may reach a conclusion in accqrd- 
ance with its own knowledge, exper- 
lence, and Judgment.—Rogers v. 
Helverlng, C.C.A., 107 F.2d 394— 
Tex-Penn Oil Co. v. Commissioner of 
Internal Revenue, C.C.A., 83 F.2d 

618, certiorari granted Helvering v. 
Tex-Penn Oil Co., 57 S.Ct. 28, 299 
U.S. 629, 81 L.Ed. 390, affirmed 67 S. 
Ct. 669, 300 U.S. 481, 81 L.Ed. 766— 
Benedum v. Commissioner of Inter¬ 
nal Revenue, C.C.A., 83 F.2d 618, 
certiorari granted Helvering v. Ben¬ 
edum, 67 S.Ct. 28, 299 U.S. 629, 81 
L.Ed. 390, affirmed 67 S.Ct. 669, 800 
U.S. 481, 81 L.Bd. 766—^Parriott v. 
Commissioner of Internal Revenue, 
C.C.A., 83 F.2d 618, certiorari grant¬ 
ed Helvering v. Parriott, 67 S.Ct. 28, 
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299 U.S. 629, 81 L.Ed. 390, afflrm- 
ed 67 S.Ct. 569, 300 U.S. 481, 81 L. 
Ed. 765—Gloyd v. Commissioner of 
Internal Revenue, C.C.A., 63 P.2d 

649, certiorari denied 64 S.Ct. 62, 290 
U.S. 633, 78 L.Ed. 551—Pittsburgh 
Hotels Co. V. Commissioner of Inter¬ 
nal Revenue, C.C.A., 43 P.2d 346— 
Anchor Co. v. Commissioner of In¬ 
ternal Revenue, C.C.A., 42 P.2d 99. 
Valuatiou of railroad propearty for 
tax purposes 

(1) The railroad tax statutes vest 
an authoritative status in the per- 
sonal knowledge and Judgment of 
the state tax commissioner in the 
valuation of railroad property, and 
that valuation is not to be super- 
seded by the Judgment of profes- 
sional valuation experts offered as 
witnesses by appealing railroad 
companies.—Central R. of New Jer- 
sey V. Martin, 20 A.2d 330, 19 N.J. 
Misc. 427. 

(2) Members of state board of 
equallzation in assessing railroad's 
properties were not required to ac¬ 
cept the testimony of railroad’s wit¬ 
nesses as to the system value and 
as to the value of the properties to 
be deducted as conclusive, but it 
was the duty of the board to con- 
sider such testimony together with 
ali other pertinent facts that had 
been brought to the board*s atten- 
tion or were within the board’s 
knowledge, and to exercise its hon¬ 
est and independent Judgment in 
making its determlnation.—^Northern 
Pac. Ry. Co. v. State, N.D., 299 N.W. 
696. 

56. U.S.—Staudenmaier v. Johnson, 

C. C.A.Wis., 117 P.2d 397, affirming, 

D. C., 30 F.Supp. 341—Friend v. 

Commissioner of Internal Reve¬ 
nue, C.C.A., 102 F.2d 153—Balti- 
more & O. R. Co. v. Commissioner 
of Internal Revenue, C.C.A., 78 F. 
2d 460—^Brooklyn Union Gas Co. v. 
Prendergast, D.C.N.Y., 7 F.2d 628, 
modified on other grounds Ottinger 

V. Brooklyn Union Gas Co., 47 S. 
Ct. 199, 272 U.S. 679, 71 L.Ed. 421. 

Mlnn.—Remington v. Savage, 182 N. 

W. 624, 148 Minn. 405. 

N.J.—Spalding v. Martin, 183 A. 28L 
119 N.J.Bq. 603. 

N.Y.—Commercial Casualty Ins. Co. 
V. Roman, 199 N.E. 668, 269 N.T- 
461, reversing 279 N.Y.S. 170, 244 
App.Div. 306, remittitur amended 
200 N.E. 319, 270 N.Y. 663. 

Tenn.—Stevens v. Moore, App., 139' 
S.W.2d 710. 

Tex.—^Pickrell v. Imperial Petroleum 
Co., Civ.App., 231 S.W. 412, error 
dismissed. 

57. U.S.—^Welch v, Tennessee Val- 
ley Authority, C.C.A.Tenn., 108 W. 
2d 96, certiorari denied Welch v. 
U. S. ex rei. and for Use of Ten- 
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are to be considered,®® and they may be entitled to 
great weight;®^ the testimony may constitute sub- 
stantial evidence as to value,®® suflEicient to support 
a finding or verdict.®^ The value of the expertas 
opinion depends on his intelligence and the knowl- 
edge and experience in such matters which he pos- 


sesses,®^ and where the witness has had little 
knowledge or experience as to the particular mat- 
ter, his opinion is entitled to but little weight.®® 
The weight of the opinion is also affected by the 
reasons and facts on which it is based,®^ and the 
absence of a substantial basis for the opinion ren- 


nessee Valley Authorlty, 60 S.Ct. 
889, 309 U.S. 688, 84 L.Ed. 1030— 
Lewis V. Tennessee Valley Author- 
ity, C.C.A.Tenn., 108 F.2d 95, cer¬ 
tiorari denied Lewis v. U. S. ex 
rei. and for Use of Tennessee Val¬ 
ley Authority, 60 S.Ct. 889, 309 U. 
S. 688, 84 L.Ed. 1030—^Emerald Oil 
Co. V. Commissioner of Intemal 
Revenue, C.C.A., 72 P.2d 681— 

Westinghouse Electric & Mfg. Co. 

V. Denver Tramway Co., D.C.C 0 I 0 ., 

3 P.2d 285, transferred see City 
and County of Denver v. Stenger, 
47 S.Ct. 343, 273 U.S. 667, 71 L. 
Ed. 826—^International Ry. Co. v. 
Prendergast, D.C.N.T., 1 P.Supp. 
623. 

—0’Neill v. City of Birmingham, 
130 So. 87, 221 Ala. 580. 

Ark.—^Wilklnson v. James, 262 S.W. 
319, 164 Ark. 475. 

lowa.—^Bge v. Born, 236 N.W. 75, 212 
lowa 1138. 

La.—City of New Orleans, by and 
through. Public Belt Railroad 
Commission for City of New Or¬ 
leans, V. Atkinson, 158 So. 363, 180 
La. 992. 

N.Y.—^Tonkers R. Co. v. Maltble, 274 
N.T.S. 636, 242 App.Div. 319, mo- 
tion granted 196 N.B. 191, 266 N. 
Y. 642. 

N.D.—^Butler v. .ffitna Ins. Co. of 
Hartford, Conn., 266 N.W. 214, 64 
N.D. 764. 

Tex.—^Thom v. Dunn, Civ.App,, 94 S. 

W. 2d 1229. 

Department mle 

Department rule, fixing arbitrary 
tonnage value for vessels, cannot be 
followed by court, as agalnst testi¬ 
mony of competent witnesses.—^Bl- 
liott V. U. S., D.C.Me., 16 F.2d 164. 

Board of tax appeals may not ar- 
bitrarily ignore or discredit tbe 
opinions of expert witnesses but 
should weigh their testimony in 
llght of thfe other facts developed 
in the case.—Friend v. Commission¬ 
er of Internal Revenue, C.C.A., 102 
F.2d 163—^Bryant v. Commissioner 
of Internal Revenue, C.C.A., 76 F.2d 
103—Boggs & Buhl V. Commissioner 
of Internal Revenue, C.C.A., 34 F.2d 
859. 

58 . U.S.—^Bryant v. Commissioner 
of Intemal Revenue, C.e.A., 76 F. 
2d 103—Greencastle Water Works 
Co. V. Public Service Commission 
of Indiana, D.C.Ind., 31 P.2d 600— 
Benedlct v. U. S., D.C.N.Y., 270 F. 
267, afflrmed conditionally, C.C.A., 
U. S. V. Benedlct, 280 F. 76, ,affirm- 


ed 43 S.Ct. 357, 261 U.S. 294, 67 
L.Ed. 662. 

Tex.—Crow v. Thompson, Civ.App., 
131 S.W.2d 1064, error dismlssed, 
judgment correct. 

Wash.—Kelly v. Merrltt, 191 P. 404, 
111 Wash. 426. 

AAdavltB 

Bx parte affldavits of sales com- 
mlssloners have some value in de- 
terminlng adequacy of partition sale 
price.—^Dunn v. Silk, 156 S.R 694, 
166 Va. 604, 71 A.L.R. 667. 

59. U.S.—Planters* Operating Co. v. 
Commissioner of Intemal Reve¬ 
nue, C.C.A., 66 P.2d 683—United 
Fuel Gas Co. v. Public Service 
Commission of West Virginia, D. 

C. W.Va., 14 P.2d 209, afflrmed 49 
S.Ct. 167, 278 U.S. 322, 73 L.Ed. 
402—Westinghouse Electric & 
Mfg. Co. V. Denver Tramway Co., 

D. C.Colo., 3 P.2d 285, transferred, 
see City and County of Denver v. 
Stenger, 47 S.Ct. 343, 273 U.S. 657, 
71 L.Ed. 826. 

Mich.—GlfTord v. Hartson, 226 N.W. 

678, 247 Mich. 217. 

N.Y.—^In re St. Lawrence Transmls- 
slon Co., 244 N.Y.S. 608, 137 Misc. 
603. 

W.Va.—^Tiemey v. United Pocahon- 
tas Coal Co., 109 S.E. 339, 89 W. 
Va. 462. 

ea MonL—Solberg v. Sunburst Oil 
& Gas Co., 246 P. 168, 76 Mont. 
264. 

61. U.S.—Wood V. U. S., Ct-Cl., 29 
P.Supp. 853. 

Cal.—^Maddalena v. LeDuc, 84 P.2d 
254, 29 Cal.App.2d 211—City and 
County of San Pranclsco v. Sat- 
tan, 248 P. 274, 78 Cal.App. 116— 
Ward V. Massachusetts Bondlng 
& Insurance Co., 228 P, 363, 67 
Cal.App. 792. 

D.C.—Pidelity Storage Co. v. Poster, 
61 P.2d 439, 60 App.D.C. 277. 
Idaho.—Palmer v. Hlghway Dist. 
No. 1, Bonner County, 290 P. 393, 
49 Idaho 696. 

Mass.—Shelfer v. Rudnick, 196 N.B. 

864, 291 Mass. 205. 

NT.T.—In re Plickinger^s Estate, 28 
N.Y.S.2d 118, 176 Mlsc. 604—^In re 
St. Lawrence Transmission Co., 
244 N.Y.S. 608, 137 Misc. 603. 

Okl.—^Producers* Supply Co. v. Ma- 
ple Leaf Oil Co., 229 P. 1037, 103 
Okl. 224. 

Tex.—Citizens Industrial Bank of 
Austin V. Oppenheim, Civ.App., 92 
S.W.2d 312, error dismlssed. 

Wash.—^Klngston v. Anderson, 99 P. 
2d 630, 3 Wash.2d 21—Kllgren v, 
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Seattle Leasehold Co., 252 P. 640, 
142 Wash. 101. 

Wis.—Ullman v. Bee Hlve Depart¬ 
ment Store, 214 N.W. 349, 193 Wis. 
360, 63 A.L.R. 281. 

62. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 116 F.2d 823, reheanng de¬ 
nied 118 P.2d 252. 

Ark.—^Bridgman v. Baxter County, 
148 S.W.2d 673. 

Conn.—^Morris Joseloff Co. v. Splrt, 
117 A. 623, 97 Conn. 447. 

111.—Geohegan v. Union EI. R. Co., 
107 N.E. 786, 266 111. 482, Ann.Cas. 
1916B 762. 

lowa.—^Klass v. lowa Mut. Liabllity 
Ins. Co., 230 N.W. 314, 210 lowa 
78. 

Tex.—City of Trinity v. McPhail, 
Civ.App., 131 S.W.2d 803—^Kansas 
City, M. & O. R. Co. of Texas v. 
O^Connell, Civ.App., 210 S.W. 767, 
dismlssed for want of jurisdlction. 
Beal estate dealers from another lo- 
oallty 

Testimony by resldents of a com- 
munity relative to the value of real 
estate sltuated therein will be given 
more weight than that given by real 
estate dealers from another locallty. 
—^In re Apple*s Estate, 31 Pa.Dist. 
& Co. 446, 62 York Leg.Rec. 18. 
Testimony galned ixom. Inadmlsslble 
sonrces 

Expert witness’ testimony in pro- 
ceedings to review decision of equal- 
Ization board was held entitled to 
credit, although gained from inad- 
missible sources, because of added 
sanction of experfs general experi¬ 
ence.—^Hammond Lumber Co. v. Los 
Angeles County, 285 P. 896, 104 Cal. 
App. 235. 

63 , N.j.—^Hackensack Water Co. v. 
Township of North Bergen, 15 A. 
2d 899, 18 N.J.Misc. 627. 

N.Y .— Okyle v. Hlghbrldge Family 
Laundry Service, 16 N.Y.S.2d 229, 
258 App.Div. 238. 

64- Cal.—^People v. McReynolds, 87 
P.2d 734, 31 Cal.App.2d 219. 

La.—^Louisiana Hlghway Commis¬ 
sion V. Grey, 2 So.2d 664, 197 La- 
942. 

Tex.—^Railroad Commission of Tex¬ 
as V. Humble Oil & Reflnlng Co., 
Civ.App., 101 S.W.2d 614, reversed 
on other grounds Humble Oil & 
Reflnlng Co. v. Railroad Commis¬ 
sion of Texas, 128 S.W.2d 9, 133 
Tex. 330. 

Befnsal to dlsolose data 

In telephone rate case, experfs 
refusal to glve underlylng data by 
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ders it of little value.®® So testimony which is 
merely speculative or conjectural is of no value,®® 
and is insufficient to support a finding.®*^ The fact 
that an expert witness does not consider ali factors 
in estimating value does not render his testimony 
valueless as a matter of law,®® although it goes to 
the weight of the testimony.®® That an opinion is 
shown to be wrong in part affects the credibility of 
the witness.'^® Where a witness testified to the val¬ 
ue of land per acre, the fact that he had in mind 
one hundred acres instead of fifty acres, which was 
the area of the land in question, would not aifect 
the value of his testimony. 

Necessity. Expert testimony to establish value 
has been held to be unnecessary if plaintiff is quali- 
fied to testify.*^® 

(2) Services 

Expert testimony as to the value of Services rendered, 
including medical and iegai Services, Is not conclusive 
even though uncontradicted, but the testimony is not to 
be arbltrarily disregarded. The experience of the wit¬ 
ness Is a factor to be considered. Expert testimony as 
to the value of lega! Services is not necessary when there 


is evidence of the Services rendered, the character of the 
litigation, and the results obtalned sufficient to form a 
basis for determining the value of such services. 

Expert testimony as to the value of Services ren¬ 
dered is not concIusive73 even though uncontra- 
dicted,74 but the trier of the facts may follow ex¬ 
pert opinions if not plainly at variance with the 
facts.*^® An opinion as to the value of Services 
of a person with other qualifications than the person 
concerned in the suit is of no probative value.^® 

Medical Services, Expert opinions as to value of 
medical services fumished are evidence of rea- 
sonable value,^7 but, in accordance with the general 
rule, such evidence is not conclusive,^® although un- 
contradicted.79 However, neithcr the court nor the 
jury can consider the views of persons unfamiliar 
with the subject as a proper basis for findings as 
against uncontradicted or unimpeached testimony 
of qualificd expert witnesses.®® 

Lcgal Services, Testimony of expert witnesses 
as to the value of an attorney*s Services is not con¬ 
clusive on the court, jury, or other trier of the 
facts,31 and this is true even though such expert 


which he arrived at opinion In rela- 
tlon to value of labor performance 
migrht affect weight of testimony.— 
Ohio Associated Telephone Co. v. 
Geiger, D.C.Ohlo, 3 RSupp. 997. 
Testimony based on actnal sales 
The testimony of expert witnesses 
who base thelr opinions on actual 
sales is entitled to more weight than 
the testimony of other experts who 
disregard said sales and stamp them 
as distress sales regardless of the 
facts.—^Appeal of Baldwin, Pa., 29 
Erle Co. 98. 

66. U.S.—^Mobile Gas Co. v. Patter- 
son, D.C.Ala., 293 F. 208, modified 
on other grounds Patterson v. Mo¬ 
bile Gas Co., 46 S Ct 445, 271 U.S. 
131, 70 L.Bd. 870—-Wise v. U. S., 
D.C.Ky., 38 F.Supp. 130. 

N.J.—City of Plainfield v. Board of 
Tax Appeals, 19 A.2d 196, 19 N. 
J.Misc. 313. 

Opinion based on pxlce Usts of Uttle 
value 

That expert in market values 
based testimony on price llsts of 
Uttle value does not entirely de- 
prive testimony of credit.—^Fishel v. 
P. M. Ball & Co., 256 P. 498, 83 Cal. 
App. 128. 

sa N.T.—In re Board of Water 
Supply of City of New York, 1 
N.T.S.2d 62, 263 App.Div. 38, re- 
versed on other grounds 14 N.B.2d 
789, 277 N.Y. 452—Alabama Hold¬ 
ing Corporation v. Conrey, 190 N. 
Y.S. 511, 116 Misc. 667, affirmed 
194 N.Y.S. 515, 201 App,Div. 566. 

67. U.S.—^Los Angeles Gas & Elec¬ 
trio Corporation v. Railroad Gom- 


mlssion of California, Cal., 53 S. 
Ct. 637. 289 U.S. 287, 77 L.Ed. 11‘80, 
afflrmlng, D.C., 68 F.2d 266. 

68 . Mass.—-Inhabitanta of Town of 
Westport V. County Com'rs of 
Briatol County, 141 N.B. 691, 246 
IMCass. 556. 

Wash.—^Ham, Yearsley & Ryrie v. 
Northern Pac. Ry. Co., 197 P. 43, 
116 Wash. 286, error dismissed 
Northern Pac. R. Co. v. Ham, 
Yearsley & Ryrie, 42 S.Ct. 688, 
269 U.S. 591, 66 L,.Ed. 1079. 

69. 111.—^Department of Public 
Works and Bulldlngs v. Diggins, 
27 N.B.2d 826, 374 IU. 11. 

N.J.—Schetty v. Xersey City, 11 A. 
2d 18, 18 N.J.Mlsc. 37. 

70. U.S.—The Rosalia, C.C.A.N.Y., 
264 F. 286. 

71 . Ala.—Tennessee Coal, Iron & 
R. Co. V. McMlUion, 49 So. 880, 161 
Ala. 130. 

72 . Ala-—Seymour v. Sweet, 156 So. 
848, 229 Ala. 299. 

73 . Cal.—Lundberg v. Katz, App., 
111 P.2d 917—^In re Pomin's Es- 
tate, 92 P.2d 479, 33 Cal.App.2d 
644—^Kimes v. Davidson Inv. Co., 
281 P. 639, 101 Cal.App. 382. 

Ky.—^Bartlett v. Loulsville Trust 
Co., 277 S.W. 250, 212 Ky. 13. 

74. N.Y. — ^Harris Structural Steel 
Co. V. Chapman, 295 N.Y.S. 413, 
162 Misc. 709, 

Arcbltecfs services 

Cal.—Clark v, Conley Sohool Dist. 
of Kem County, 261 P. 721; 86 
Cal.App. 523. 

408 


Extraordinary services of exeeutor 
Cal.—^In re Pomin^s Estate, 92 P.2d 
479, -3 3 Cal.App. 2d 544. 
tTndertaker^s services 
Ky.—^Burgess & Walter v. Thomas’ 
Adm'r, 292 S.W. 1086, 219 Ky. 399. 

75. La.—Henry v. Pelican Cold 
Storage & Warehousing Co., App., 
160 So. 843. 

76. Tex.—^Kuhlmann's Estate v. 
Poss, Civ.App., 220 S.W. 56'4. 

77. Cal.—Caulfield v. Market St. Ry. 
Co., 66 P.2d 752, 20 Cal.App.2d 220, 

Necessity of r41ianoe on opinions 
Courts must of necessity to a 
very great extent rely on the opin¬ 
ions of reputable members of the 
medical profession as to the value 
and character of services rendered 
by physicians.—Young Bros. v. Suc- 
cession of Von Schoeler, 91 So. 651, 
161 La. 73. 

78- Cal.—Caulfield v. Market St. Ry. 

Co., 66 P.2d 752, 20 Cal.App.2d 220. 
N.Y.—Marsh v. Richer, 125 N.Y.S. 
246, 68 Misc. 687—Sweeney v. Ban- 
ham, 191 N.Y.S. 186. 

79. R.I.—Scanlon v. Anderson, 144 
A. 146, 49 R.I, 470. 

80. Wis.—^In re Wat2:ek*s Estate, 
247 N.W. 330, 211 Wls. 60. 

81. U.S.—Wickwire v. Martin, C.C. 
A-Okl., 68 F.2d 64—FederaJ Oil 
Marketing Corporation v. Oavens, 
C.C.A.Ark., 46 F.2d 938—Tracy v. 
Spitzer-Rorick Trust & Savings 
Bank, C.C.A.Ark., 12 F.2d 755, fol- 
lowed in 12 F.2d 758—GrcefC v. 
Miller, C.C.N.Y., 87 F. 33. 

Ala.—^Derzis v. Cox, 13^ So. 306, 228 
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witness' testimony is uncontradicted,82 but the 
courtS3 or jury84 may exercise its own judgment 
in the matter, although it cannot arbitrarily disre- 
gard the testimony.^S Xhe testimony is to be con- 
sidered,^® and it may be entitled to great weight,®^ 
sufficient to support a verdict.88 The experience of 
the witness concerning the type of Services for 


which compensation is asked is a factor to be con- 
sidered in determining the weight to be g^iven his 
testimony. 

Expert testimony as to the value of legal Service 
rendered is not necessary when the re is evidence of 
the Services rendered, the character of the litiga- 
tion, and the results obtained sufficient to form a 


Ala. 517—Riddle v. Street, 117 So. 
653, 218 Ala. 97. 

Ark.—Metropolitan Life Ins. Co. v. 
Leach, 129 S.W.2d 588, 198 Ark. 
531—St. Paul Pire & Marine Ins. 
Co. V. Green, 29 S.W.2d 304, 181 
Ark. 1096—Shackleford v. Arkan- 
sas Baptist College, 26 S.W.2d 124, 
181 Ark. 363. 

Cal.—Kirk v. Culley, 261 P. 994, 202 
Cal. 601—Pine Grove Consol. 
Mines v. Metson, 100 P.2d 794, 38 
Cal.App.2d 170—^Mitchell v. Towne, 
87 P.2d 908, 31 Cal.App.2d 259, 

superseding" 83 P.2d 959—Lady v. 
Ruppe, 298 P. 859, 113 Cal.App. 
606—Oullinan v. McColgan, 263 P. 
853, 87 CaLApp. 684—^Libby v. 

Kipp, 262 P. 68, 87 Cal.App. 638— 
Kendrlck v. Gould, 197 P. 681, 61 
Cal.App. 712—Title Insurance & 
Trust Co. v. Gould, 191 P. 666, 
47 CaLApp. 683. 

Conn.—Taft v. Valley Oil Co., 9 A. 
2d 822, 126 Conn. 164—Gruskay v. 
Simenauslsas, 140 A. 724, 107 

Conn. 380. 

Fla.—Baruch v. Giblin, 164 So. 881, 
122 Fla. 69—R. E. L. McCaskill 
Co. V. Deckle, 102 So. 262, 88 Fla. 
286—McGill V, Cockrell, 101 So. 
199, 88 Fla. 64—^Evors v. Bryan, 
81 So. 613, 77 Fla. 399. 

111.—In re Information to Disclpline 
Certain Attorneys of Sanitary 
Dist. of Chicagro, 184 N.B. 332, 351 
111. 206—^Wnght V. Upson, 135 N. 
E. 209, 303 111. 120. 
lowa.—^In re Dehner^s Bstate, 298 N. 
W. 656—In re Chesmore’s Estate, 
189 N.W. 770, 194 lowa 300. 

E!an.—Shouse v. Consolidated Plour 
Mills Co., 277 P. 54, 128 Kan. 174, 
64 A.L.R. 606. 

Ky.—^Maynard v. Maynard’s Adm*r, 
64 S.W.2d 567, 261 Ky. 246, 91 A. 
L.R. 697—Baxter v. Hubbard, 47 
S.W.2d 743, 242 Ky. 751—Maynard 
v. Steele, 47 S.W.2d 738, 242 Ky. 
746—Daly v. Power, 38 S.W.2d 806, 
236 Ky. 426. 

La.—Stumpf v. Lopes, App., 164 So. 
496—Titche v. Hiller, 6 La.App. 
876. 

Minn.—In re Fltzgrerald*s Estate, 286 
N.W. 286, 206 Minn. 67. 

Miss.—Brown v. Pranklin, 145 So. 
762, 166 Miss. 899—Johnson v. 

Howard, 141 So. 678, 167 Miss. 
476—Moss V. Mississippi Live 
Stock Sanitary Board, 122 So. 776, 
164 Miss. 766, followed in Gray v. 
Mississippi Live Stock Sanitary 
Board, 122 So. 783, Tumagre v. 


Mississippi Live Stock Sanitary 
Board, 122 So. 783, and Adams v. 
Mississippi Live Stock Sanitary 
Board, 126 So. 204—Humphreys 
County V. Cashin, 90 So. 888, 128 
Miss. 236. 

Mo.—Sterrett v. Delmar Ave. & C. 
R. Co., 84 S.W. 160, 108 Mo.App. 
650. 

N.M.—Jamison v. Shelton, 289 P. 
593, 36 N.M. 34. 

N.T.—^In re NebenzahLs Estate, 294 
N.Y.S. 563, 162 Misc. 366—In re 
Scher’s Estate, 264 N.Y.S. 679, 147 
Misc. 791—In re Owen*s Estate, 
259 N.Y.S. 892, 144 Misc. 688— 
Weaver v. Scripture, 211 N.Y.S. 
693, 126 Misc. 741, afflrmed 211 N. 
Y.S. 940, 214 App.Div. 852. 

Ohio.—^Prather v. First Presbyterian 
Society, 13 Ohio N.P., N.S.. 169. 
Okl.—^In re Schwinfs Estate, 83 P. 

2d 161, 183 Okl. 439. 

Or.—Officer v. Cummingrs, 272 P. 278, 
i 127 Or. 320. 

Pa.—^In re Bank of Aubum, 33 Pa. 
Dist. & Co. 313. 

R.I.—^Barba v. Cassano, 163 A. 880. 
Tex.—Hodgres v. Hodg^es, Civ.App., 
111 S.W.2d 779—Texas Co. v. 
Schriewer, Civ.App., 8$ S.W.2d 141, 
modified on other grrounds Smith 

V. Texas Co., Com.App., 63 S.W.2d 
774, followed in Smith v. G. B. | 
Johnson Hardware Co., 63 S.W.2d 
779, and Smith v. Jacksboro Stone 1 
Products Co., 53 S.W.2d 780, af- 
flnninff, Civ.App., 41 S.W.2d 347. 

Va,—Maupin v. Maupin, 164 S-B. 657, 
168 Va. 663. 

Wis.—In re Willing*s Will, 209 N. 

W. 602, 190 Wis. 406. 

6 C.J. p 763 notes 24, 25. 

A master is not bound by the 
opinion of other lawyers as to the 
value of an attorney’s Services.— 
Wickwire v. Martia, C.C.A.Okl., 63 P. 
2d 64—Talntor v. Franklin Nat. 
Bank of New York, aC.N.Y., 107 P. 
825. 

82. Ala.—^Lowe v. Reed, 92 So. 467, 
207 Ala. 278. 

Ind.—^Dunn v. Deitschel, 169 N.E. 
629. 204 Ind. 269. 

Ky.—^Brdman*s Adm'r v. Erdman’s 
Adm'r, 21 S.W.Sd 268, 231 Ky. 219. 
Minn.—Pye v. Diebold, 283 N.W. 487, 
204 Minn. 319. 

Mont.—^Reser v. Ziebarth, 196 P, 98, 
59 Mont. 7. 

N.I^—Jamison v. Shelton, 289 P. 
59'3. 36 N.M. 34. 

N.Y.—^Weaver v. Scripture, 211 N.Y. 
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S. 593, 125 Misc. 741, afflrmed 211 
N.Y.S. 940. 214 App.Div. 852. 

83. Conn.—Taft v. Valley Oil Co.. 
9 A.2d 822, 126 Conn. 154—Grus¬ 
kay V. Simenauskas, 140 A. 7'24. 
107 Conn. 380. 

Ky.—^Barlett v. Louisville Trust Co., 

1 277 S.W. 250, 212 Ky. 13. 

Miss.—Brown v. Pranklin, 146 So. 
752, 166 Miss. 899. 

Conxt as expert 

(1) The court is Itself an expert 
on the Question of the value of an 
attomey’s Services.—^Pederal Oil 
Marketingr Corporation v. Cravens, 
C.C.AArk., 46 P.2d 93’8—6 C.J. p 763 
note 24 [a]. 

(2) Trial and appellate courts are 
competent to speak on value of legral 
Services.—^Envart v. Orr, 238 P. 29, 
78 Colo. 6. 

Services rendered in ooturfs pres- 
ence 

Court may flx amount of attor- 
ney’s fee for services performed in 
court*s presence without reference to 
attorneys’ expert opinions.—Sigrest 
V. Federal Ins. Co., 129 So. 379, 14 
La.App. 55. 

84- N.Y.—Weaver v. Scripture, 211 
N.Y.S. 693, 126 Misc. 741, afflrmed 
211 N.Y.S. 940, 214 App.Div. 862. 
6 C.J. p 763 note 25 [a]. 

85. Ky.—Robbins v. Jones* Ex’rs, 
277 S.W. 833, 211 Ky. 211. 

Pa.—In re Wood’s Estate, 116 A. 
865, 272 Pa. 8—^In re Bank of Au¬ 
bum, 33 Pa.Dist. & Co. 313. 
Yactnal testimony 

In determining amount of attor- 
ney^s fees, the trial court could not 
ignore the factual testimony as to 
the extent and nature of the Serv¬ 
ices.—In re DehnePs Estate, lowa, 
298 N.W. 666. 

86. La.—Stumpf v. Lopes, App., 164 
So. 496. 

Tex.—Hodges v. Hodges, Civ.App., 
111 S.W.2d 779. 

6 C.J. p 768 note 26. 

87. Ala.—Dent v. Foy, 107 So. 210, 
214 Ala. 243. 

88. Cal.—Matthiesen v. Smith, 60 
P.2d 873, 16 Cal.App.2d 479. 

111.—^Farmer v. Fowler, 213 111.App. 
581, afflrmed 123 N.E. 550, 288 111. 
494. 

Or.—0*Day v. Spencer, 189 P. 394, 
96 Or. 73. 

89. XJ.S.—Coco-Cola Co. v. Moore, 
Ark., 256 F. 640, 168 C.C.A. 34. 
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basis for determining the value of such Services.®® 
k. Other Matters 

The rule that expert opinione are not conclusive but 
that their welght is for the determination of the tricr of 
the facts has been applied, among other matters, to 
opinions as to condition of animais, beneflts of zoning 
ordinances, location of a boundary line, quantity or 
amount, reasonable time, rate of speed, titie, and in- 
terpretation of a written instrument. 

The rule that expert opinions are not conclusive 
but that their weight is for the determination of the 
jury, court, or other trier of the facts has been 
applied to opinions as to condition of animais,ben- 
efits of zoning ordinances, location of a bound¬ 
ary line,®® quantity or amount,®^ reasonable time 
for perfonning a contract,®® and rate of speed.®® 
A good faith opinion respecting titie expressed by 
well qualified attorneys may be considered by the 
court®but it is not controlling.®® Likewise expert 
testimony as to the interpretation of a written in¬ 
strument may be helpful to the court,®® but it is not 
binding or conclusive.^ 

The weight of opinion evidence as to handwrit- 
ing as based on comparison is considered infra § 
621, and the weight of inferences as to handwrit- 
ing supra § 568 i. 
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§ 570. Supporting Opinion 

A party is entitied to support the testimony of his 
expert wftnesses by proof of facts which tend to show 
its accuracy. The authoritfes are not In accord as to 
whether such testimony can be enhanced by testimony 
of the scientific and professional attainments of the ex¬ 
pert witness. 

A party is entitied to confirm the judgment of 
his expert witnesses by proof of facts which tend 
to show its accuracy,® but it is not proper to bolster 
and support an expert witness' testimony on cross- 
examination concerning collateral matter.® It has 
been held that a party who introduces expert testi¬ 
mony is entitied to show that experiments con- 
firm^ or demonstrate® its correctness, although there 
is also authority for the contrary view.® The wit¬ 
ness may be asked whether he is satisfied with the 
accuracy of his conclusion,*^ but not as to whether 
a jury would be justified in finding a verdict on his 
evidence;® nor can a witness as to quality or val- 
ues be permitted to narrate the facts and circum- 
stances of a special transaction, outside of the case 
on trial, for the purpose of enabling the jury to 
compare the facts and results of such transaction 
with those of the case on trial, the object being to 
impress the jury with the soundness of the witness' 
opinion or judgment.® It has been held that the 
weight of the expert's judgment may be enhanced 
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SO. Oal.—Mltchell v. Towne, 87 P. 
2d 908, 31 Cal.App,2d 269, super- 
seding 88 P.2d 959. 

Okl.—McClintock v. Parish, 180 P. 
689, 72 Okl. 260. 

S D.—^Housman v. Geiman, 262 
N.W. 867, 62 S.D. 310. 

Wash.—^Bradley v. Consolidated Sil- 
ver Mountain Mines Co., 298 P. 
324, 162 Wash. 198. 

Opinion. without aideqnate data 
Veterinary's guess that shipment 
of hogs was diseased was held in- 
sufflcieni proof of fact, where he 
had ne ver seen ho^s and had no ade- 
quale data on which to base opin¬ 
ion.—^Bloecher & Schaaf v. Pennsyl- 
vania R. Co., 160 A. 281, 162 Md. 463. 
92. 111.—State Bank & Trust Co. v. 

Villagre of Wllmette, 193 N.E. 131, 
368 111. 311, 96 A.L.R. 1327—^Forbes 

V. Hubbard, 180 N.E. 767, 348 111. 
166. 

93- Conn.—^Byard v. Hoelscher, 161 
A. 361, 112 Conn. 6. 

94. Mass.—^Davenport v. Haskell, 
200 N.E. 409, 298 Mass. 464. 

Mo.—Cash V. Wysocki, App., 229 S. 

W. 428. 

95. Colo.—^McWilliams v. Garstin, 
197 P. 246, 70 Colo. 69. 

9a Ala.—^Hosking v. Danforth, 36 
P.2d 427, 1 Cal.App.2d 178. 

97. Neb.—^Roblnson v. Bressler, 240 
KW. 664, 122 Neb. 461. 


98. Neb.—^Robinson v. Bressler, su¬ 
pra. 

Tex.—^Kitchen v. Lloyd, Civ.App., 14 

S.W.2d 836—^Bourland v. HufP- 
hines, Civ.App., 269 S.W. 184, af- 
flrmed Huffhines v, Bourland, Com. 
App., 280 S.W. 661. 

99. U.S.—U. S. V. Best & Co., 24 C. 
C.P.A. (Customs) 220. 

1. U.S.—U. S. for Use of W. B. Fo- 
ley & Bro. v. U. S. Fidelity & 
Guaranty Co., D.C.N.T., 28 F.Supp. 
443, modifled on other grrounds, C. 
C.A., 113 F.2d 888—U. S. v. Best 
& Co., 24 C.C.P.A. (Customs) 220 
—Bakelite Corporation v. U. S., 16 
Ct.Cust.App. 378, 

Or.—Security & Investment Co. of 
Oregon City v. Oregon City, 90 P. 
2d 467, 161 Or. 421. 

Books kept on accrnal basis 

Accountant's testimony that tax- 
payer^s books were kept on the ec- 
crual basis was held without proba¬ 
tive value, where the books were 
excluded.—Greengard v. Commis- 
sioner of Intemal Revenue, C.C.A.. 
29 F.2d 502. 

2. N.C.—^Ramsey v. Federal Life 
Ins. Co., 179 S.B. 6, 208 N.C. 819. 

22 C.J. p 736 note 44. 

Prior lUness 

In action no disabllity policy, evi¬ 
dence that insurpd had undergone 
operation year before alleged dis- 
ability occurred was competent to i 
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corroborate witnesses who testifled 
that insured was sick.—Ramsey v. 
Federal Life Ins. Co., supra. 
Corrobozation not shown 
In action on war rlsk policy, ad- 
mission in evidence of depositione 
of physicians was not error, as 
against contention that, under stip- 
ulation, depositions were superseded 
by commissioner^s summary, and 
that to read both operated to corro¬ 
borate physicians* evidence, where 
the stipulation provided only that 
the summary might be used in lieu 
of the depositions, not that it must 
be so used.—^Demeter v. U. S., 66 F. 
2d 188, 62 App.D.C. 208. 

3. Ark.—Seaman Store Co. v. Bon- 
ner, 113 S.W.2d 1106, 195 Ark. 663. 

4. Tex.—^McGrew v. St. Louls, S. F. 
& T. Ry. Co., Civ.App., 74 S.W. 
816. 

22 C.J. p 736 note 46. 

5. Mass.—Donahoe v. New York & 
N. B. R. Co., 34 N.E. 87, 169 Mass. 
125. 

6. Ala.—^Evans v. State, 19 So. 536, 
109 Ala. 11. 

7. Tex.—Missourl, K. & T. R. Co. v. 
Sledge, Civ.App., 30 S.W. 1102. 

22 aj. p 736 note 48. 

8. Mich.—Strudgeon v, Sand Beach, 
65 N.W. 616, 107 Mich. 496. 

9. Neb.—^Bollman v. Lucas, 86 N. 
W. 465, 22 Neb. 796. 
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by the evidence of another qualified witness as to 
his sdentific or professional attainments,!® at least 
whcre they have been attacked by the opposite 
party,il but there is also authority to the effect that 
evidence of this character is not admissible,i2 at 
least when the skill or professional reputation of 
the witness has not been assailed.^^ A party giving 
opinion evidence in his own behalf should be per- 
mitted to state where he has lived and what busi- 
ness he has followed so as to give the jury a bet- 
ter idea of the weight to be attached thereto.l^ It 
has been said that corroboration cannot be had by 
reciting the judgment of others on the subject,^^ 
but where defendant has cross-examined the wit¬ 
ness with respect to the authorities plaintiff may 
use them to support the credit of his witness.^® 

Where the witness has formed an opinion he may 
be asked on examination in chief what he did in 
pursuance of it.^^ It has been held that a doc- 
tor’s testimony as to the disease or condition of a 
person at a specified time may be corroborated by 
evidence of the prescription for such person by the 
doctor at that time,i® but there is other authority 
which holds that a doctor’s prescription showing for 
what specific disease or condition a person was 
treated by the doctor is not admissible to bolster 
the testimony of the doctor that such person was at 
that time suffering from a specified disease or con- 


dition.19 On redirect examination any impairment 
in weight or clearness resulting from the cross-ex- 
amination may be remedied.^® Evidence that the 
speedometer on an automobile registered a certain 
speed after an accident is inadmissible to corrobo¬ 
rate other witnesses as to the speed of the automo¬ 
bile at the time of the accident, when there is no 
testimony in the record to show what happened to 
the speedometer when the accident occurred or as 
to what kind of a speedometer it was or how it op- 
erated.2l 

§ 571. Impairment or Impeachment of Opin¬ 
ion 

The opinion of an expert or skilled witness may be 
Impaired or impeached by qualifications or retractions In 
the testimony of the witness, or by contradictory evi* 
dence, or by evidence showing that he is interested or 
blased or Inconsistent, or that the factors on which he 
bases his opinion are Incorrect or inappllcable, or that 
the witness himself is not qualified to express an opinion. 

The weight to be given the judgment of a skilled 
witness may be impaired by the various methods 
employed in the case of other testimony, consid- 
ered in the C.J.S. title Witnesses §§ 458-651, also 
70 C.J. p 759 note 9-p 1189 note 62. In general ev¬ 
idence may be introduced to impeach a skilled or 
expert witness or to lessen the weight of his ex¬ 
pert opinion,22 or qualifications or retractions on 


10. Mo.—Thompson v. Ish, 12 S.W. 

610, 99 Mo. 160, l7 Am.S.R. 552. 
Pa.—'Laros v. Commonwealth, 84 Pa. 
200 . 

However, it has been held that it 
is not error for the court to refuse 
to admlt evidence of a witness as to 
whether a physlcian who testified 
for the party is a reputable physl- 
clan where his reputation has not 
been questioned and his character 
stands unimpeached before the court. 
—^Dean v. Wabash R. Co., 129 S.W. 
953, 229 Mo. 425. 

11- N.C.—^Belshe v. Seaboard Air 
Line Ry. Co., 119 S.E. 492, '186 N. 
C. 246, certiorari denled Seaboard 
Air Line Ry. Co. v. Belshe, 44 S. 
Ct. 229, 263 U.S. 720, 68 L.Ed. 524, 
and error dismissed 45 S.Ct 229, 
267 U.S. 608, 69 L.Bd. 811. 

12. Ala.—^Equitable Life Assur. Soc. 
of U. S. V. Welch, 196 So. 664, 667, 
239 Ala. 453, citiniT Corpus Juxls 
—^Louisville & N. R. Co. v. Elliott, 
62 So. 28, 166 Ala. 419—Washingr- 
ton V. Cole, 6 Ala. 212. 

Ga.—^Hexter v. Burgress, 184 S.E. 769, 
52 Ga.App. 819. 

22 C.J. p 736 note 62. 

13. Ala.—^De Phue v. State, 44 Ala. 
32. 

Tex.—Gulf, C. & S. P. R 3 ^. Co. v. 
Baldwin, Clv.App., 2 S.W.2d 620— 


Missourl, K. & T. Ry. Co. of Tex¬ 
as V. Burk, Civ.App., 162 S.W. 457. 

14. Ky.—^Mussellam v. Cincinnati, 
N-. O. & T. P. Ry. Co.. 104 S.W. 
337, 126 Ky. 600, 31 Ky.L. 908. 

15. Ind.—Indiana Natural & Illuml- 
natlngr Gas Co. v. Anthony, 58 N. 
E. 868, 26 Ind.App. 307. 

1 & N.H.—^McCourt v. Travers, 176 
A. 866, 87 ]Sr.H. 186. 

17. Eng.—Stephenson v. River 
Tyne Impr. Comrs., 17 Wkly.Rep. 
690. 

18. N.C.—In re Coffleld*s Will, 4 S. 
E.2d 870, 216 N.C. 286. 

19. Ala.—Metropolitan Life Ins. Co. 
V. Usher, 146 So. 809, 226 Ala. 314. 

20. N.Y.—^Moyer v. New Tork Cent. 
& H. R. R Co.. 98 N.Y. 646. 

21. 111.—Jones v. Traver, 276 111. 
App. 181. 

22. Pa.—^Pilvelis v. Township of 
Plains, 34 Lus.Leg.Reg. 29, re- 
versed on other grounds 14 A.2d 
667, 140 Pa.Super. 661. 

Bxtent of inquiry on cross-examina- 
tion see supra $ 660. 

Party eutitled to impeaoh wltiiess 

(1) Although it was improper for 
plaintifCs physician to have taiked 
about plaintiif's injury to defend- 
ant*s attorney, this by itself was In- 
sufflcient ground for plaijitifC to im- 
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peach physiclan*s testimony.—Gal- 
lagher v. S. Z. Schutte Lumber Co., 
Mo.App., 273 S.W. 213. 

(2) Record did not show that 
plaintltTs physician was hostile wit¬ 
ness, so as to entitle plaintiff to im¬ 
peach him by cross-examination as 
to his conduct, and plaintifTs exami¬ 
nation of physician as to his em- 
ployment by several employers’ lia- 
bility Insurance companies was Im¬ 
proper.—Gallagher v. S. Z. Schutte 
Lumber Co., supra. 

(3) Question asked own medlcal 
expert, as to whether injured per- 
sons did not generally improve after 
lawsuit was over was objectlonable 
as cross-examination of own wit¬ 
ness.—Quillin V. Colquhoun, 247 P. 
740, 42 Idaho 622. 

WltuesB 

Commissioner appointed to ap- 
praise land in condemnation pro- 
ceedings, who became witness, could 
be impeached.—City of Greensboro 
V. Blshop, 150 S.B. 496, 197 N.C. 748. 
Competenoy 

(1) In personal Injury action in 
which doctor testlfled that before 
the accident plaintiff had the flu, 
which caused his heart condition, 
testimony of plaintiff in rebuttal 
that he had taken out Insurance aft- 
1 er iUness was incompetent.—^Bowles 
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the direct, cross, or redirect examination may be i a witness of his testimony^^ or isolated statements^^ 
such as to impair its value but qualifications by I are not necessarily siofEcient to destroy the value of 


V. Wabash Ry. Co., Mo.App., 271 S. 

W. 861. 

(2) In action for malpractlce in 
wiiich defendant contended that 
plaintlfC was suffering from a rare 
dleease and offered medical testi- 
mony as to the treatment of such 
disease, defendant's witness should 
not be allowed to testify that a 
medical publication or Journal re- 
ported only three or four cases of 
such disease In the City where plain- 
tiff’s expert testlfled to treatingr 
many such cases, where no founda- 
tion was laid showing the accuracy 
of the publication, the purpose of 
such testlmony beingr to show that 
plaintilf's witness had been confused 
and was talking about an entlrely 
different disease.—Sinclair v. Brun- 
son, 180 N.W. 368, 212 Mich. 387, 
12 A.L..R. 593. 

SubseoLueut repaln 

In action against owner for inju¬ 
ries to invitee, evidence that defend¬ 
ant, after accident, did some act In- 
tended to make place safer for such 
use as plaintlff was mahing* of It, is 
admissible to contradict or impeach 
witness or lessen welsht of his ex- 
pert oplnion.—^Norwood Clinic v. 
Spann, 199 So. 840, 240 Ala. 427— 
Bedffood V. T. R. Mlller Mill Co., 80 
So. 864, 202 Ala. 299—Qoing v. Ala- 
hama Steel & Wire Co., 37 So, 784, 
141 Ala. —^Frlerson v. Prazier, 37 
So. 825, 142 Ala 232. 

Faots held not to impeach testlmony 

Bxpert oplnion as to highwater 
mark, of a river was not impeached 
by showing that large trees grew 
below that point, where experts tes- 
tifled that such trees could grow 
below high water.—State ex rei. O*- 
Connor v. Sorenson, 271 N.W. 234, 
222 lowa 1248. 

23. Neb.—^In re ICaJewski^s Estate, 

279 N.W. 186, 134 Neb. 485. 
Xnoonslstenoy does not destroy total 
effect of testlmony 

As respects suflclency of evidence 
to aupport verdict for plalntiff in 
death action, statexnent by doctor 
that he did not know cause of death 
did not destroy effect of his other 
testlmony concerning probable cause 
of death.—^McGrady v. Brink, 81 P. 
2d 800, 195 Wash. 626. 

Correetlon of mlstake 

Mistake of medical witness on di¬ 
rect examination' in statement that 
Tlght rather than left ankle had been 
Injured, necessltatlng correetlon of 
testlmony on redirect, did not de¬ 
stroy substantial value of testlmony 
although it may have affected 
welght—^Adams v. Carlo, Mo.App., 
101 S.W.2d 763. 

Xbipaixment held shown 

That physlcian testlfled that tes¬ 


tator had no lucld intervals was In- 
sufflclent to establlsh lack of tesla- 
mentary capacity, where physician 
admitted that testator might have 
remembered brolher and slster, 
might have entertained idea of glv- 
ing away house, that he knew he 
had money in bank» and would have 
been able on some days to have 
known what he wanted to do with 
property '"if his Judgment was 
good.”—^In re Moore's Estate, 176 A. 
241, 317 Pa. 42. 

Xmpalxment not shown 

(1) Testlmony of plalntiff's phy¬ 
sician, that physician did not think 
plalntiff's injury was permanent, did 
not nulllfy such physician's tesli- 
mony that plaintlff “will" suffer 
paln for maybe a month and maybe 
for many years.—Taylor v. Termlnal 

R. Ass’n of St. liOuis, Mo.App., 112 

S. W.2d 944. 

<2) Physlcian*s oplnion that acute 
appendicitis caused death was not 
mvalidated by his testimony that he 
would almost be willlng to swear 
that acute appendicitis caused death, 
where, by such testimony, he meant 
that he was wilUng to swear that 
such was fact instead of opinion.— 
Gillick V. Pruln-Colnon Const. Co., 
66 S.W.2d 927. 334 Mo. 135. 

(3) Physiclans’ declaratlons that 
injury caused tuberculosis was not 
deslroyed, as matter of law, by their 
testimony that no one could teli pos- 
itively whether plaintlff would not 
have been tubercular anyway.—Mc- 
Mlnis V. Philadelphia Rapid Transit 
Co., 136 A, 722, 288 Pa. 377. 

(4) Physician’s testimony that 

septiesemia could have been caused 
by infected foot did not invalidate 
his opinion ' that infected foot did 
not cause septiesemia in c&se involv- 
ed.—Gillick V. Fruin-Colnon Const. j 
Co., supra. | 

(6) Physician*s testimony that It 
was possible, but not probable, that | 
lymphangitis could cause or aggra-1 
vate acute appendicitis, was' of no | 
probative force, where physician 
positively testlfled that lymphangi¬ 
tis did not do so in case involved.— 
Gillick V. Pruin-Colnon Const. Co., 
supra. I 

(6) Testimony of witness regard- ! 
Ing truck's speed was not wlth- 
drawn by answer to cross-examlna- 
tion questlon as to whether he wsis 
certain that looklng out of a llght- 
ed room at 8:30 at night he was 
able to observe the speed of the 
Iruck of ‘*Well, not exaotly; it is 
usual that it Is golng over thlrty 
miles though,” for his answer is 
susceptlble to the construction that 
he could not estimate the speed wlth 
accuracy.—^Hepner v. Llbby, Mc- 
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Neill & Libby, 300 P. 830, 114 Cal. 
App. 747. 

(7) Testimony of section hand 
that ties being unloaded along a 
main line track were to be used In 
the track was a statement of fact 
necessarily within knowledge of 
witness, and was conclusive, not- 
withstanding subsequent answer of 
doubtful meanlng to involved ques- 
tion.—Louisville & N. R. Co. v. 

I Brandenburg, 270 S.W. 1, 207 Ky 
I 689. 

Valne 

(1) In action for conversion of 
automobile, plaintifTs testimony that 
reasonable cash market value of au¬ 
tomobile was five hundred and flfty 
dollars or six hundred dollars and 
that he thought he got a bargaln in 
the automobile was not rendered un- 
worthy of belief because plalntiff 
paid only five hundred and thirty- 
flve dollars for automobile, but such 
fact merely affected his crediblUty 
and was matter for Jury to deter- 
mine.—Wright Titus, Inc., v. Swaf- 
ford, Tex.Civ.App„ 133 S.W.2d 287, 
error dismissed, judgment correct. 

(2) In action for ^ conversion, 
plaintifTs testimony that second- 
hand silverware which was in auto¬ 
mobile at time of conversion had no 
market value and that an investiga- 
lion showed that it would cost more 
than, one hundred dollars to replace, 
supported jury*s flnding of seventy- 
flve dollars actual value of silver¬ 
ware, notwlthstanding plaintilfs 
testimony on cross-examlnation that 
some of pieces of silverware had 
market value.—^Wright Titus, Inc., 
V. Swafford, supra. 

24. Conn.—^Appeal of Cohen, 166 A. 

747, 117 Conn. 76. 

Extexit of qnaliflcatiLoa 

Where witness testlfled positively 
on direct examination that the road- 
way was not over flfteen feet wide, 
his statement on cross-examination, 
that he* would not swear to such 
fact positively cls he had never 
measured it, could be understood as 
quallfying his previous testimony 
only to the extent of disclaimlng his 
abillty to swear with mathematica! 
exaetness to a distance which had 
not been measured.—Goldlng v. Pax- 
rish, 106 S.E. 743, 26 Ga.App. 496. 
▼alues 

Testimony of expert witness as to 
land values is not destroyed by 
qualificatlon that inoreased value 
from improvements will not be im- 
mediately realized.—^Appeal of Co¬ 
hen, 166 A. 747, 117 Conn.'76. 

25. La.—Shaffer v. Southern Bell 

Telephone & Telegraph Co., 166 So. 

661, 184 IiCL 168, annulUng, App., 

160 So. 439. 
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his testimony as a whole. He may be contradicted 
by others in his own class or by any competent 
witness,^® or by the use of exhibits ;27 or the weight 
of his testimony may be impaired by showing that 


he is interested^s or biased;^® that others have at 
a prior time refused to accept the opinion ex- 
pressed;30 that he made inconsistent statements at 
anoiher time,^^ provided a proper foundation is laid 


Canse of deatlx 

Physician’s statement on stand 
that he did not know what caused 
decedenfs death was insufflcient to 
discredit physician’s testimony as to 
cause of death, in view of physi- 
cian’s other testimony, and court's 
refusal, on objection, to allow physi- 
clan to explaln statement.—ShafCer 
V. Southern Bell Telephone & Tele- 
graph Co., supra. 

26. Tex.—Texas & N. O. R. Co. v. 

Glass, Civ.App., 107 S.W.2d 924, 

error dismlssed. 

22 C.J. p 737 note 58. 

ExtexLt of testimony 

Admlssion of statement of plaln- 
tiiTs expert that he had found ma- 
laria-bearing mosQuitoes breedlng 
on stili waters of defendants* lake 
and other places, In rebuttal of tes¬ 
timony of defendants’ expert that 
malaria-bearing mosquitoes did not 
breed in defendants’ lake, was not 
erroneous because not restricted to 
a compass of one and a half miles 
from plaintlff’s house, where defend¬ 
ants’ expert testified that his inves- 
tigation included entire area of the 
lake and places outside or beyond it. 
—Godfrey v. Western Carolina Pow¬ 
er Co., 128 S.B. 485, 190 N.C. 24. 

Bxperlence of layman 

Where testimony of experts runs 
contrary to common experience of 
laymen, testimony of laymen con- 
cerning their experiences is usually 
adnflssible to refute opinions of ex¬ 
perts.—Texas & N. O. R. Co. v. Glass, 
Tex.Clv.App.. 107 S.W.2d 924, error 
dlsmissed. # 

Opinion hased on faots not in evl- 
denoe 

It is proper to sustain objection 
to hypothetical question based on 
assumed facts not in evidence which 
'was asked for the purpose of con- 
tradicting the opinion of a wltness 
given in answer to a similar hypo¬ 
thetical question.—State, for Use of 
ICalives, v. Baltimore Bye, Ear and 
Throat Hospital, 10 A.2d 612, 177 
Md. 517. 

Wltnesses of same party 

Attending physlcian was not in- 
competent to express opinion at var- 
iance with that of another attend¬ 
ing physldan called by same liti¬ 
gant.—Schlosssteln v. Bemstein, 142 
A, 324, 293 Pa. 245. 

Ifot rendered incompetent 

Expert opinion evidence is, not 
made incompetent by fact that other 
experts may have reached another 
concluslon.—^Lawson v. Darter, 160 
S.B. 74. 167 Va. 284. 


27. Or.—City of Seaside v. Randles 
180 P. 319, 92 Or. 650. 

Medloal charts 

Charts which contain notations of 
patienfs condition and medicines 
administered may be used to test 
credibility or accuracy of testimony 
of nurses making such notations, or 
physicians, If it is shown that phy- 
sicians examined charts at time they 
were made or shortly thereafter.— 
Plynn v. Troesch, 26 N'.E.2d 91, 373 
111. 276. 

28. U.S.—^Dayton Power & Light 
Co. V. Public Utilities Commission 
of Ohio, 54 S.Ct. 647, 292 U.S. 290, 
78 L-Ed. 1267, affirming 187 N.E. 
18, 127 Ohio St. 137. 

Cal.—^National Automobile Ins. Co. 
V. Industrlal Accident Commission 
of California. 22 P.2d 668, 132 Cal. 
App. 373. 

Mich.—^De Haan v. Winter, 247 N.W. 

151, 262 Mich. 192. 

N.T.—In re Snelling’s Will, 32 N.E. 
1006, 136 N.Y. 515. 

Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 788, 168 
Okl. 487. 

Pa.—Pilvelis v. Township of Plains, 
34 I.iUZ.Leg.Reg. 29, reversed on 
other grounds 14 A.2d 657, 140 Pa. 
Super. 661. 

22 C.J. p 737 note 69. 

28. U.S.—^Dayton Power & Light 
Co. V. Public Utilities Commission 
of Ohio, 64 S.Ct. 647, 292 U.S. 290, 
78 L.Ed. 1267, affirming 187 N.E. 
18, 127 Ohio St 137. 

Ala.—^Louisville & N. R. Co. v. Mar¬ 
tin, 198 So. 141, 240 Ala. 124. 

Cal.—^National Automobile Ins. Co. 
V. Industrial Accident Commission 
of California, 22 P.2d 668, 132 Cal. 
App. 373. 

Okl.—Carey v. Corporation Commis- ] 
sion of Oklahoma, 33 P.2d 788, 168 
Okl. 487. 

22 C.J. p 737 note 60. 

Suployment 

In personal injury actlon where 
court, on application of defendant, 
appointed physician to examine 
plaintifC, Jury was entitled to know 
whether physician so appointed was 
in fact employee of defendant.— 
Golden v. Onerem, Mo.App., 123 S.W. 
2d 617. 

Dlsohaarge 

In action for death of pedestrian 
struck by train, denying railroad's 
cross-examination to show that lo- 
comotive englneer, who testified as 
an expert for plaintifC, had been dis- 
charged by two railroads, for pur¬ 
pose of showing witness* bifiis 
fl.gfl.inat railroads in general was er- 
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'•or.—Louisville & N. R. Co. v. Mar- 
lin, 198 So. 141, 240 Ala. 124. 

30. N.C.—Charleston & W. C. Ry. 
Co. v, Spartanburg Bonded Ware- 
house, 149 S.B. 236, 161 S.C. 642. 

Appraisol 

Landowner in condemnation pro- 
ceedings could discredit opinion of 
member of clvic committee who ap- 
praised tract involved and others by 
showing appraisals were not accept- 
ed by landowners—Charleston & W. 
C. Ry. Co. V. Spartanburg Bonded 
Warehouse, supra. 

31. Ala.—Independent Life Ins. Co. 

V. Carroll, 130 So. 402, 222 Ala. 34 
—Moore v. Smlth, 111 So. 918, 216 
Ala. 692. 

Minn.—^Jensen v. Molgaard. 240 N. 

W. 656, 185 Minn. 284. 

N.Y.—In re Snelling, 32 N.E. 1006, 
136 N.Y. 615. 

22 C.J. p 737 note 61. 

Palpabis erxor Iu incouslsteut state- 
ment 

Where employee entered hospital 
on March 18, 1934, and remalned 
there until he died, variance between 
doctor's testimony, that he treated 
employee two days before employee 
went to hospital, and certificate 
stating that employee was treated 
from April 1, 1934, until his admis- 
sion to hospital was immaterial, in 
view of palpable error in certificate. 
—Brown v. Moss, 182 A, 777, 120 
Pa.Super. 336. 

Not sabstautlve evidence 

(1) Testimony of an inconsistent 
statement by the witness, ‘although 
it may be admissible to impeach his 
credibility as an expert witness is 
not substantive evidence. 

Ala.—Moore v. Smith, 111 So. 918, 
215 Ala. 592. 

Ky.—Bayless v. Hughes’ Bx'rs, 278 
S.W. 162, 212 Ky. 56. 

(2) Where physician on direct ex- 
amination testified that flrst time 
insured had ever consulted hiAi was 
m 1932, a statement, slgned by phy¬ 
sician, that physician had first seen 
insured in about 1926 and had con- 
tmued to take care of insured up 
to present time, was pertinent only 
for purpose of Impeachlng testimony 
of physician, and could not be con- 
sidered as evidence in chlef.—^New 
York Life Ins. Co. v. White, 23 N.Y. 
S.2d 67. 260 App.Div. 901. 

(3) In compensation case, testi¬ 
mony with reference to contents of 
death certificate made by expert wit¬ 
ness if admissible could not be ac- 
cepted as proof of substantive facts, 
but could serve only as an ”lm- 
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therefor;®^ that he formed a different opinion at 
another time;®® that he did not express the opin¬ 
ion testified to at a time when such an expression 
might reasonably have been expected ;®^ or that he 
changed sides in the case.®^ Also articles writ- 
ten by the expert or in collaboration with others 
are admissible for purposes of impeachment.®® It 
may be shown that the inferences are erroneous, as 
where another sufficient cause will explain the phe- 
nomena,®*^ or that the witness is mistaken in a por- 
tion of his testimony,®® or that an occurrence said 
to be impossible has occurred,®® or where the treat- 
ment stated to be the proximate cause of death has 
been administered in other instances without fatal 
results.4® The actual selling price of properties of 


which a witness testifying as to value claims to 
know the sale price may be shown.^^ 

The inclusioni® or exclusioni® by the expert of 
factors or elements which should, or should not, be 
considered in the determination of his opinion is 
to be considered in determining the weight to be at- 
tached to his testimony. It may be proved that the 
facts assumed as the basis of the question do not 
exist,ii or are not established by the evidence,i® 
or that the factors which the witness used as the 
basis of his opinion do not correspond to the ac¬ 
tual facts.i® 

An opinion which subsequent facts and occur- 
rences show to have been erroneous is entitled to 
no weighti*^ 


peachment**.—^Baker v. Graniteville 
Co., 14 S.E.2d 367, 197 S.C. 21. 

32. Mo.—Bowles v. Wabash Ry. Co., 
App., 271 S.W. 851. 

Walvex 

That usual foundation for Im- 
peachment of witness was not laid 
Is walved by objection to testimony 
as wholly immaterial.—Jablonowski 

V. Modern Cap Mfgr. Co., 279 S.W. 89, 
312 Mo. 173, afflrmingr, App., 251 S. 

W. 477. 

33. Mass.—^Perangelo*s Case, 177 N. 
E. 892, 297 Mass. 59. 

22 C.J. p 787 note 62. 

Iklmlted to impeaohment purposes 
The former contrary opinion of 
the witness is llmited to impeach- 
ment purposes and is not admissible 
«q substantive proof.—^Perangelo’s 
Case, supra 

Foundation for proof 

Refusal to permlt Impeachment of 
experfs testimony respecting value 
of land by use of tax records alleg- 
edly showing witness* assessment of 
land as an offlcial appraiser was not 
error where successive profCers of 
proof were made seeklng to inquire 
if witness had made assessmeuts in a 
certam year and how he could ex¬ 
plain differences in his valuation as 
an expert and his valuation as an 
assessor, and the proCfers were not 
accompanled with Identification of 
their having been made by witness 
in his offlcial capacity and as his 
Independent act.—Mayor and City 
Council of Havre de Qrace v. Maxa, 
9 A2d 235, 177 Md. 168. 

Mental oapadty 

(1) In will contest, physiclan's 
testimony as to mental Incapacity of 
testator was without probative 
force, where physician never exam- 
ined testator, was glad to have tes- 
tatoi^s business in bank of which 
physician was president, and con¬ 
sidered testator's note to be good.— 
Acker v. Acker, 192 A. 327, 172 Md. 
477. 

(2) In action to Invalidate deeds 


on ground of undue influence, opin- 
ions of wltnesses that grantor lack- 
ed mental capacity were entitled to 
liltle weight, where those wltnesses 
were themselves willing to enter In- 
to Important business transactione 
with grantor at the time deeds were 
executed.—Mullens v. Lilly, W.Va., 
13 S.E.2d 634. 

Total and permanent dlsabillty 

In action for disability benefits 
under war risk policy, medical testi¬ 
mony that insured became totally 
and permanently disabled before pol¬ 
icy lapsed was without weight, 
where, for period of approximately 
four years subsequent to date pol¬ 
icy lapsed, witness, on diagnosis dis- 
closing easily understood condition, 
had found that insured was not to¬ 
tally and permanently disabled.—XJ. 
S. V. Nelson, C.C.A.Ark., 102 P.2d 
515, certiorari denied Nelson v. U. 
S., 60 S.Ct. 81, 308 U.S. 550, 84 L.Ed. 
462. 

34. Tex.—^Modern Brotherhood of 
America v. Chandler, Civ.App., 146 
S.W. 626. 

22 C.J. p 737 note 63. 

35. U.S.—Steinfur Patents Corpo¬ 
ration V. Philip Slnger & Bro., D. 
C.N.Y., 44 P.2d 226. 

Iboyalty a reqnlrement 

Loyalty pendente lite is an obvi- 
ous requirement from an expert wit¬ 
ness, and an expert who deserts the 
party flrst engaging hlm in a case 
and goes over to the opposing party 
destroys to a large extent his value 
as an expert in such case.—Steinfur 
Patents Corporation v. Philip Singer 
& Bro., supra. 

36. S.C.—^LaCount v. General As¬ 
bestos & Rubber Co., 192 S.E. 262, 
184 S.C. 232. 

37. Mass.—^Lincoln v. Taunton Cop- 
per Mfg. Co., 9 Allen 181. 

22 C.J. p 787 note 65. 

38. Ala.—^Jones v. State, 57 So. 31, 
174 Ala. 53. 

lowa.—^Kirsher v. Kirsher, 94 N.W. 
846, 120 lowa 337. 
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Sllght error 

A slight error in a physlcian*s tes¬ 
timony as to the time after the acci¬ 
dent within which he examined the 
Injured party is immaterial.—Ather- 
ley V. Market St. Ry. Co., Cal.App., 
108 P.2d 927. 

39. Mass.—Commonwealth v. Leach, 
30 N.B. 163, 156 Mass. 99. 

4CX Ala.—Supreme Lodge of the 
World, Loyal Order of Moose, v. 
Gustin, 80 So. 84, 202 Ala. 246. 

41. N.Y.—City of Binghamton v. 
Taft, 211 N.Y.S. 683, 125 Misc. 411. 

42. Conn.—^Appeal of Cohen, 166 A. 
747, 117 Conn. 75. 

43. Conn.—^Appeal of Cohen, supra. 

44- N.U.—^Reichert v. Northern Pac. 

R. Co., 167 N.W. 127, 39 N.D. 114. 
Wis.—Quinn v. Higgins, 24 N.W. 
482, 63 Wis. 664, 63 Am.R. 305. 

45 . N.Y.—^In re Gedney, 142 N.Y.S. 
157 —Bristed v. Weeks, 5 Redf. 
Surr. 529. 

Establishment of facts stated in 
hypothetical question cee supra S 
552. 

46. Mich.—^Pearson v. Wallace, 170 
N.W. 72, 203 Mich. 622. 

Snbjeot to proof 

If the actual facts of the case are 
different from those on which the 
witness based his opinion the dif- 
ference is a fact to be proved.— 
Pearson v. Wallace, supra. 

Exlstenoe of disease 

It may be shown that the witness 
does not have a disease as indicated 
in a written report by the doctor 
testifying and from which he testi- 
fled.—Kraft-Phenix Cheese Corpora¬ 
tion V. Spelce, 113 S.W.2d 476, 196 
Ark. 407. 

47. Md.—^Acker v. Acker, 192 A 
327, 172 Md. 477. 

Tex.—Associated Indemnity Corpo¬ 
ration V. McGrew, Civ.App., 142 S. 
W.2d 667, error granted. 
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It has been held that a board of tax appeals which 
has experience and knowledge on which it may 
predicate a judgment may ignore the opinions of 
expert witnesses as to values.'** 

Texis and authorities. The qualifications and 
tnithfulness of the expert may be tested by the use 
of authorities that the witness himself says he is fa- 
miliar with, are Standard, and so recognized by the 
members of his profession,49 as by showing that a 
scientific treatise which he relies on as the basis 
of his opinion does not sustain him,^® or that a 
Standard work asserts that a theory which he has 
stated is not supported by any of the authorities.®^ 
He may not, however, be impeached by works on 
which he has not relied as authority for his testi- 

mony.®2 

CoUateral matter. Evidence is not admissible to 
break down an expert witness’ testimony on cross- 
examination concerning collateral matter.®® 
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Propriety of test or examination. Where a wit¬ 
ness States an opinion formed as the resuit of cer- 
tain specified tests or investigations which it ap- 
pears are inappropriate, inaccurate, and not a prop- 
er basis for determination, his opinion is of no pro¬ 
bative value,®^ and another skilled witness may be 
asked whether the tests applied were fair or prop- 
er;®® but evidence as to what constitutes a proper 
test or examination is not admissible to impeach tes¬ 
timony that an examination was made and diag¬ 
nosis based thereon, without any attempt to de¬ 
scribe the nature of the examination.®® Also it 
may be shown that a physician testifying as an ex¬ 
pert is not a member of a specified medical associ- 
ation and that the association condemns his method 
of diagnosis.®*^ 

Qualification of iviiness. Lack of qualification 
may be proved,®® but the evidence offered for this 
purpose must be relevant and admissible;®® hear- 


SnbsegueiLt facts held not to over- 
Hhxow former opinion 
In actiou -on war risk Insurance 
policy,' court was Justlfied In accept- 
ing: diagnosis, on date previous to 
lapse of policy, that insured*s tuber¬ 
culosis was healed, notwlthstanding 
developments subsequent to lapse, 
including lnsured*s sufCering from 
active chronie tuberculosis.—^Young 
V. U. S., C.CA.Cal., 111 F.2d 823. 

48. U.S.—Old Mission Portland Ce¬ 

rnent Co. V. Commlssioner of In- 
temal Revenue, C.C.A., 69 F.2d 

676, certiorari granted Old Mis¬ 
sion Portland Cernent Co. v. Hel- 
vering, 66 S.Ct. 79, 298 U.S. 644, 
79 li.Bd. 649, afflrmed 66 S.Ct. 168, 
293 U.S. 289, T9 L.Ed. 367. 

49. Or.—^Kern v. Pullen, 6 P.2d 224, 
138 Or. 222, 82 A.L.R. 434. 

Ba N.T.—City of Blnghampton v. 

Taft, 211 N.T.S. 683, 126 Misc. 411. 
N.C.—Tilgham v. Seaboard Air Line 
Ry., 89 S.B. 71, 171 N.C. 662. 

22 C.J. p 737 note 64. 

51. Neb.—Oliverius v. Wlcks, 187 
N.W. 73, 107 Neb. 821. 

Not as aabstantive proof 

The authority is received, not as 
substantive proof, but to impeach 
and discredit the witness by show- 
ing a mistake in his statement.— 
Oliverius v. Wicks, supra. 

52. U.S.—B. I. Du Pont de Nemours 
& Co. v. White, C.C.A.N.J., 8 P.2d 
6 —^Western Union Telegraph Co. 
V. Ammann, C.C.A.N.J., 296 P. 463. 

53. Ark.—Seaman Store Co. v. Bon- 
ner, 113 S.W.2d 1106, 196 Ark. 663. 

Mo.—^Hart v. Klansas City Public 
Service Co., App., 142 S.W.2d 348. 
Bmplosmieint 

The question as to whether physi¬ 
cian appointed by court on applica- 


tion of defendant to examine plain- 
tiff was in fact employee of defend¬ 
ant was collateral one, and answers 
griven by physician were concluslve 
on that subject.—Golden v. Onerem, 
Mo«A.pp., 123 S.W.2d 617. 

54. Mont—Irion v. Hyde, 106 P.2d 
666, 110 Mont. 670. 

Basis of opinion held Improper 

(1) Testimony of skilled witness 
as to volume of two hundred and 
seventy-flve pot holes in creek bed 
based on measurement of four of 
the holes picked at random after 
looking at one hundred and nineteen 
of the holes constltuted no evidence 
of the contents of the pot holes, 
since the method of computation 
was obvlously incorrect.—^Irion v. 
Hyde, supra, 

(2) Testimony of electrlcal engl- 
neer as to maximum flow of creek, 
which was computed by engineer on 
measurements made at point where 
he found what he called “trash 
marks’* indicating the high-water 
mark, constituted no evidence as to 
maximum flow of creek, where there 
was no proof that place measured 
was typical of the stream as a 
whole, or that the high water at 
such point was resuit entirely of 
present flow, since method of com¬ 
putation was incorrect as a matter 
of law.—^Irion v, Hyde, supra. 

55. Wash.—Rowe v. Whatcom Coun- 
ty R. & Light Co., 87 P. 921, 44 
Wash. 668. 

Samplas 

Testimony of expert witness that 
opponenfs witness, whose testimony 
>as to the conditlon of the soil had 
been admitted, had taken the poorest 
sections of the irrigation districts 
in question from which to select his 
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samples should have been admitted. 
—Stlnson Canal & Irrigation Co. v. 
Lemoore Canal & Irrigation Co., 188 
P. 77, 45 CaLApp. 241. 

58. Ky.—^Btter v. National Life & 
Accident Ins. Co., 63 S.W.2d 967, 
246 Ky. 643. 

57. Mo.—Clark v. Commerce Trust 
Co., 62 S.W.2d 874, 883 Mo. 248. 

56. Mo.—^Buckman v. Missouri, B1 
& T. Ry. Co., 73 S.W. 270, 100 Mo. 
App. 30. 

Qualifications of witness griving 
opinion evidence see supra §§ 45'4- 
458. 

Uere InsufllcieaLoy of knowledge 

on the part of an expert on which 
to base an opinion affects the weight 
rather than the competency of the 
opinion.—Holliday & Wyon Co. v. 
0’Donnell, 101 N.B. 642, 64 Ind.App. 
95. 

Acknowledged tncapacity 

(1) Plalntlffi's evidence as to speed 
of car and manner of approach was 
without weight in vlew of her ac- 
knowledgment on cross-examination 
that she was poor Judge of time 
and distance.—^Blliott v. Market St. 
Ry. Co., 40 P.2d 647, 4 Cal.App.2d 
292. 

(2) Opinion of expert appraiser 
as to value of mortgaged realty was 
of no evidentiary value where ap¬ 
praiser, upon cross-examination, tes- 
tlfled that appraisal made was as- 
suming ciear property, and that he 
did not believe appraisal could be 
made on property with such mort- 
gage on it.—^Ellwood v. Niedermeyer, 
56 P.2d 279, 12 Cal.App.2d 699. 

59. 111.—Chicago & E. I. R. Co. v. 
Schmitz, 71 N.E. 1050, 211 111. 446. 

22 aj. p 787 note 70. 
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say,60 including reputation,®! other cases in which 
the experts were mistaken in their opmion,®^ and 
opinion,®® being excluded. It may be proved that 
the faculties of the witness have been impaired 
by disease.®^ 

§ 572. Conflict of Evidence 

In general a conflict between opinion evidence, 
whethep expert or lay, and other opinion or other evi¬ 


dence Is for the trier of fact to decide. However, consid- 
eration shouid be glven to the training and experience 
of the witnesses and whether their opinion is based on 
personal knowledge of the subject involved or on hypothe- 
tical facts, or is merely the resuit of a theory. Proof 
of facts wlll usually outweigh opinions and estimates con- 
trary thereto. 

In case of a conflict between opinion evidence, 
whether that of an ordinary witness,®® or of a 
skilled or expert witness,®® and other evidence in 


60. Ind.—^Adames v. SullivaJi, 100 
Ind. 8. 

61- Ind.—^Adams v. Sullivun, supra- 
ralsehood to obtahi profeasloiuil 
standlng' 

In personal Injury actlon, exclud- 
ing cross-examination of plaJntlffs 
medical witness relatini: to false 
statements in his applicatlon for 11- 
cense to practlce medicine was not 
error.—^Bertke v. Hoffman, 50 S.W. 
2d 107, S30 Mo. 584. 

62. Wash.—^In re Gunderaon's Es- 
tate, 24 P.2d 1070, 174 Wash. 462. 

22 C.J. p 737 note 70 [b] (1). 

63. N.T.—Carley v. New York, O. 
& W. Ry. Co., 1 N.Y.S. 63. 

22 C.J. p 737 note 73. 

64. Vt.—^Pairchild v, Bascomb, 35 
Vt. 398. 

66 . U.S.—Whitlow v. Commissioner 
of Internal Revenue, C.C.A., 82 P. 
2 d 669—In re Cottrlirs Estate, D. 
C.D.C., 39 P.Supp. 689. 

WhoTs wltneas ezhlblts laok of can¬ 
dor 

Court Is not required to accept un- 
supported estimate by motorist of 
rate of speed at which he was driv- 
ing at time of accident, in view of 
ahifty and unsatlsfactory manner in 
which he testlfled and his frequent 
lack of candor, particularly where 
physicaJ. facts led to a different con- 
clusion,—^Andruss v. Nieto, C.C.A. 
Cal., 112 R2d 250. 

Opinion as to effect of contract as 
agalnst written evidence 
When a witness, Instead of stat- 
ing the words uttered or used by 
the parties to an alleged oral agree- 
ment, simply glves his conclusion 
concernlng the effect of such words, 
the triaJ judge did not err in treat- 
ing the testimony accordingly, and 
he was not obliged to credit suCh 
testimony against wrltten evidence 
in the case.—Germantown Trust Co. 
V. Risser, 112 A. 443, 269 Pa. 286. 
In conflict with admission 

That evidence contradicting ad- 
mlssions against interest in proofs 
of death fumlshed under life pollcy 
came from lay witnesses did not 
render evidence without probative 
value.—^Rush v. Metropolitan Life 
Ins. Co., Ho.App., 63 S.W.2d 45'8. 

Xn conflict with certlflcate of death 
Testimony of lay witness that de- 
ceased was in good health at specl- 


fied time is of evidentlary value, al- 
though contradictory of certlflcate of 
death.--^cott v. National Life & Ac¬ 
cident Ins. Co., Mo.App., 281 S.W. 67. 

Testimony held insnfllcient as 
asrainst confliotiug evidence 
Testimony of witnesses that land 
had been in adverse possession of 
designated person for over thirty 
years was Insufflcient to establish 
title by adverse possession, where 
so much of their testimony as was 
not by way of conclusion was con- 
troverted either by circumstances 
pointing to the contrary, or directly. 
—^Dortch '3 Ex'r v. Wllloughby, 113 
S.W.2d 832, 272 Ky. 231. 

66 . U.S,—Bull v. Smith, C.C.A. 
Conn., 119 P.2d 490—‘Adams v. U. 
S., C.C.A.m., 116 P.2d 199—Anel 
Realty Co. v. Commissioner of In¬ 
terna! Revenue, C.C.A., 116 P.2d 
659—Gamble v. Commissioner of 
Internal Revenue, C.C.A.) 101 P.2d 
665, certiorari denied 69 S.CL 790, 
306 U.S. 664, 83 L.Ed. 1061—Old 
Misslon Portland Cernent Co. v. 
Commissioner of Internal Reve¬ 
nue, C.C.A., 69 P.2d 676, certiorari 
granted Old Mission Portland Ce¬ 
rnent Co. V. Helvenng, 65 S.Ct. 79, 
293 -U.S. 544, 7>9 L.Ed, 649, af- 
flrmed 65 S.Ct. 158, 293 U.S. 289, 

' 79 L.Ed. 367. 

Cal.—In re Amold’s Estate, Cal., 107 i 
P.2d 25, prior opinion 99 P.2d 376. 
La,—^Rogers v. Union Indemnity Co., 
App., 146 So. 606. 

Mo.—^Berkemeier v. Reller, 296 S.W. 
739, 317 Mo. 614. 

Mont.—^Watts v. Billlngs Bench Wa- 
ter Ass’n, 253 P. 260, 266, 78 Mont. 
199, clting Corpus jTuxls. 

N.J.—State Highway Commission v. 
Mayor and Board of Aldermen of 
Town of Dover, 162 A. 749, 109 N. 
J.Law 303. 

N.Y.—Commercial Casualty Ins. Co. 
V. Roman, 19*9 N.B. 668, 269 N.Y. 
461, reversing 279 N.Y.S. 170, 2-44 
App.Div. 306, remittitur amended 
200 N.B. 819, 270 N.Y. 663—Sha- 
botzky V. Equitable Life Assur. 
•Soc., 12 N.Y.S.2d 848, 267 App.Div. 
267, reargument denied 14 N.Y.S.2d 
279, 267 App-Dlv. 967—In re Kim- 
bairs Will, 281 N.Y.S. 605, 166 
Misc. 838—^Harding v. Karding, 22 
N.Y.S.2d 810, affirmed 26 N.Y.S.2d 
62-5, 261 App,DIv. 924. 

Pa,.—Kent v. General Chemical Co., 
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131 A. 588, 285 Pa. 34—City of 

Brie V. Quinn, 20 Brie Co. 130. 
Tex.—Metropolitan Life Ins. Co. v. 

Punderburk, Clv.App., 8l S.W.2d 

132, error dismissed. 

22 C.J. p 738 note 78. 

Conclnslveuess 

(1) Testimony based on X-ray 
photographs shouid not be taken as 
conclusive against other testimony 
showing only facts and injury— 
Whitton V. United Gas Public Serv¬ 
ice Co., La.App., 187 So. 806. 

(2) In determining permanent to- 
tfid disabillty under Insurance policy, 
ability to perform labor is not such 
exclusively technical questlon as to 
give expert testimony conclusive ef¬ 
fect—^Bulluck V. Mutual Life Ins. 
Co. of New York, 158 S.B. 186, 200 
N.C. 642. 

(3) Testimony of expert witness¬ 
es based on autopsy was for the 
referee and workmen's compensation 
board to consider with opposing evi¬ 
dence offered by claimant, as against 
contention that such testimony was 
conclusive because based on autop¬ 
sy.—Johnson v. Valvoline Oil Co., 
200 A. 224, 131 Pa.Super. 266. 

Conflict with factoal testimony 

The demonstration of the truth of 
issues before a cohrt hy any means 
which are generally accepted as 
tending to prove the facts in dis- 
pute is encouraged, but when there 
is a conflict between scientifle tes¬ 
timony and testimony as to facts, 
the jury or trial court must deter- 
mine the relative weight of the evi¬ 
dence.—^Arais v. Kalensnlkoff, 74 P. 
2d 1043, 10 Cal.2d 428, 115 A.L.K. 
163. 

Conflict with govemment bulletln 

Court need not accept opinions in 
govemment bulletin indicating tem- 
peratures in warehouse storlng ap- 
ples was excessive as against ware¬ 
house foreman’s opinion based on 
practical experience.—Crystal Ice & 
Cold Storage Co. v. Renschler Pro¬ 
duce Co., 278 P. 874, 99 Cal.App. 417. 

Conflict with testimony of party as 
to snffexlng 

No rule of law exists wherehy 
testimony of injured plaintiff re- 
specting his sufferings, if believed, 
shouid outweigh physicians’ opin¬ 
ions.—^Blanton v. Great Atlantic & 
Pacific Tea Co., C.C.A.Ga., 61 F,2d 
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the case, the jury, or the court trying a question 
of fact, is not, as a general nile, bound to accept 
the opinion evidence in preference to the other, but 
may judge the weight of each and determine the 


issue of fact as it deems proper; and, in general, 
the same nile applies where there is a conflict be- 
tween the opinions of different experts or skilled 
witnesses,®7 or where there is a conflict between or- 


427, certiorari denied 53 S.Ct. 405, 
288 U.S. 609, 77 L.Ed. 984. 

Dlstlnotlon 'between expert and oth¬ 
er evidence 

The law makes no distinction be¬ 
tween expert testimony and evi¬ 
dence of other character in so far 
as the weight, to be given each is 
concemed, and weight to be given 
is limited to that which each is en- 
titled to in the particular case.— 
Arais v. Kalensnikoff, 74 P.2d 1043, 
10 Cal.2d 428, 115 A.L..R. 163--Rol- 
land V. Porterfleld, 191 P. 913, 183 
Cal. 466—McPeely v. Industria! Ac¬ 
cident Commission of State of Cal- 
Sfomia, 223 P. 413, 65 Cal.App. 45. 
Expert testimony and other evl^ 
dence of same party 

It is the province of the jury to 
decide a conflict between the tes¬ 
timony of an expert and that of eye- 
witnesses who testifled on behalf of 
the same party.—^Western 'Union Tel- 
egraph Co. v. Byrd, 122 S.W.2d 669, 
197 Ark. 162. 

Opinion and olronmstantlal evidence 

Relative weight between confllct- 
Ing scientiftc testimony and circum¬ 
stantia! evidence as to facts Is to 
be determined by jury or tria! court. 
—McGrath v. Baslch Bros. Const. 
Co., 46 P.2d 981, 7 Cal,App.2d 678. 

Admissione 

(1) On appeal from assessment 
of beneflts from sewer improveraent, 
testimony of objectlng property 
owner’s expert witnesses as to 
amount of beneflts waa not control- 
llng, in view of letter of owner ad- 
mitting before construction of sew¬ 
er that It deemed falr cost as not 
in excess of beneflts.—^North View 
Land Co. v. City of Cedar Rapids, 
169 N.W. 644, 186 lowa 1032. 

(2) In actlon for fraud based on 
vendor’s false representatlon that 
property was served by good Irri- 
gating stream and held growth of 
timber capable of ylelding four thou- 
sand cords worth flfty cents per 
cord, opinion evidence that property 
was worth the purchase price of two 
thousand dollars was Insufflcient to 
overcome admission that the proper- 
ly, studded with stumps and with- 
out supply of water would not be 
worth two thousand dollars, which 
admission resulted from fact that 
the representatlons were made.—Sel- 
man v. Shirley, 91 P.2d 312, 161 Or. 
582, 124 A.L.B. 16, adherlng to for¬ 
mer opinion 85 P.2d 384, 161 Or. 682, 
124 A.L.R. 1. 

Observation of exhibita 

In determining whether two marks 
or designs are so simllar as to be 
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likely to cause confusion and resuit 
in unfair competition, the judgment 
of the eye on comparison of the two 
is more satisfactory evidence than 
the opinions of witnesses.—M. C. 
Peters Milling Co. v. International 
Sugar Feed No. 2 Co., C.C.A.Tenn., 
262 F. 336. 

Dlsregard of evidence 

(1) The testimony of experts may 
not be arbitrarily rejected, but, like 
the evidence of every other witness, 
is to be weighed by the jurors, who 
are at liberty to disregard it ac- 
cording to Its Importance in view of 
ali the facts and circumstances in 
the case.—^Drew v. U. S., C.C.A. 
Tenn., 104 F.2d 939. 

(2) Opinions of expert witnesses 

could not be dlsregarded by trial 
justice nor treated as binding on him, 
irrespectlve of other evidence and 
reasonable Inferences therefrom, but 
opinions had to be carefully weighed 
and considered In conjunction with 
all the other evidence.—^Levy v. Zu- 
ra, 199 A. 291, 60 R.I. 399. | 

(3) Generally, where a witness is 
permltted to state his vlews of care 
or fault, the trler of facts may dis¬ 
regard them and draw his own con- 
cluslon based on all the relevant 
evidence, although he may not have 
the beneflt of special learning and 
knowledge helpful in reaching a cor- 
rect verdlct.—^Hood v. City of Na- 
shua, 18 A.2d 726, 91 N.H. 98. 
Opinion not based on facts in evl- 

dence 

In action for price of machlne In- 
stalled, where defense was that ma- 
chine did not have capacity con- 
tracted for, testimony of expert, in 
answer to hypothetical question not 
I based on conlract conditions, could 
not be substituted for evidence of 
performance.—Alex G. Goethel Sheet 
Metal Works Co. v. American Lace 
Paper Co., 251 N.W. 474, 213 Wis. 
248. 

Mental conditlon 

(1) Where plaintiff at the trial 
eight months after execution of 
lease and deed was able to relate 
clearly transactions conceming the 
lease and deed, and her evidence was 
corroborated by the other party to 
the lease and deed, and disinterested 
witnesses who had known plaintiff 
for years testifled as to, plaintilTs 
statements to the same effect at the 
time of the execution of the lease 
and deed, the testimony of medical 
experts that plaintiff was of un- 
sound mlnd and Incapable of enter- 
ing into a contract was overcome. 
—Smith V. Smith, 233 S.W. 183, 289 
Mo. 405. 


(2) Evidence held to support ju- 
ry's flndlng of mental competency.— 
Jenkins v. Trice, 147 S.B. 251, 152 
Va 411. 

(3) Opinion of notary as to men¬ 
tal capacity of grantor whose ac- 
knowledgment he takes may be over¬ 
come by ciear and unguestionable 
evidence.—^Lindsay v. Buchanan, 164 
S.B. 794, 112 W.Va 289. 

Value 

(1) Expert testimony conceming 
current market value of stock on 
date of purchase was not sufficient 
to Show that market value was less 
than par, where purchaser valued 
such stock at par in transaction with 
Corporation, and stock continued to 
eam and pay full dividends.—^Brlnk 
V. U. S., D.C.Mass., 20 F.Supp. 849. 

(2) The valuation of an appraiser 
as to bonds owned by decedentes es- 
tate for the assessment of a trans¬ 
fer tax, based on the average of 
the bid and asked prices of the bonds 
for a reasonable time before and 
after decedentes death, would not 
prevall over evidence by an expert 
as to thelr market value at dece- 
denfs death.—^In re Selxas’ Bstate, 
173 N.Y.S. 7'66. 

(3) In proceedings to condemn 
land for munlcipal market, evidence 
showed that owner*s valuation was 
more nearly correct than that of 
city's experts.—^In re Certain Lands 
on North Shore of Harlem River in 
City of New Tork, 217 N.Y.S. 644, 
127 Misc. 710. 

(4) Opinion of real estate expert 
as to value of realty assessed for 
taxation could not prevail over evi¬ 
dence of value aa shown by fairly 
conducted public sale.—^Appeal of 
Sailer, 181 A. 854, 120 Pa.Super. 69. 

617. U.S.—Gamble v, Commlssioner 
of Internal Revenue, C.C.A., 101 F. 
2d 565, certiorari denied 59 S.Ct. 
790, 306 U.S. 664, 83 L.Ed. 1061— 
Great Lakes Boat Bldg. Corpora¬ 
tion V. Smith, C.C.A.I11., 87 F.2d 
796—U. S. V. Alger, C.C.A.Idaho, 63 
P.2d 692—U. S. V. Dudley. C.C.A. 

» Idaho, 64 F.2d 743—The Hisko, 
C.C.A.N.Y., 64 F.2d 640. 

Ala.—^New York Life Ins. Co. v. Tor- 
rance, 153 So. 463, 228 Ala. 286, 
denying certiorari 163 So. 468, 26 
Ala.App. 38. 

Ark,—Arkansas Power & Llght Co. 
V. Gantt, 136 S.W.2d 180, 199 Ark. 
893—Reiff v. Interstate Business 
Men’s Acc. Ass'n of Des Moines, 
lowa, 192 S.W. 216, 127 Ark. 254. 
Cal.—City of Blsinore v. Temescal 
Water Co., 97 P.2d 274, 36 Cal. 
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App.2d 116—Sim v. Weeks, 45 P.2d 
360, 7 Cal.App.2d 28. 

Colo.—Gold, Silver & Tungsten v. 
'Wallace, 91 P.2d 976, 104 Colo. 
278, certiorari denied 60 S.Ct. 179, 
308 U.S. 612, 84 L.Ed. 612, rehear- 
ing denied 60 S.Ct 298, 308 U.S. 
639, 84 Li.Ed. 630. 

Conn.—^Britton v. Hartshorn, 166 A. 
48, 113 Conn. 484—^Naveckas v. 
Jack, 152 A. 680, 112 Conn. 407. 

111.—Sutter V. Massachusetts Bond- 
Ing & Ins. Co., 216 Ill.App. 341. 

lowa.—Crouch v. National Livestock 
Remedy Co., 281 N.W. 323, 210 

lowa 849. 

Ky.—Securlty Mut. Life Ins. Co. v. 
Little, 162 S.W. 1131, 167 Ky. 276. 

La.—^Ardoin v. Robinson, App., 176 
So. 228. 

Md.—^Armour & Co. v. Leasure, 9 A. 
2d 672, 177 Md. 393. 

Mass.—^Vigrneault v. Dr. Hewson 
Dental Co., 16 N.B.2d 186, 800 

Mass. 223, 129 A.L.R. 96. 

Mich.—^Dailey v. Shaffier, 146 N.W. 
192, 178 Mich. 674. 

Neb.—Lincoln Telephone & Tele- 
graph Co. v. Smith, 238 N.W. 819, 
121 Neb. 711. 

NEC.—Rogers v. U. S. Rubber Co., 
20 A.2d 626—State v. Hampton 
Water Works Co., 18 A.2d 765, re- 
hearing denied 19 A.2d 435. 

Okl.—Carey v. Corporation Commis- 
sion of Oklahoma, 83 P.2d 788, 168 
Okl. 487. 

Ohio.—Springdeld Gas Co. v. Her- 
man, 18$ N.E. 733, 46 Ohlo App. 
309. 

Pa.—Watson v. Lehigh Coal & Nav- 
Igation Co., 116 A. 889, 273 Pa. 261 
—^McKown T. State Mut. Life As- 
sur. Co. of Worcester, Ma.ss., 191 
A. 621, 127 Pa.Super. 117. 

S.D.—State ex rei. Jensen v. Wells, 
281 N.W. 857, 66 S.D. 269. 

Tex.—Davis v. Cochran, Civ,App., 
275 S.W. 423. 

Utah.—Lee v. New Tork Life Ins. 
Co., 82 P.2d 178, 96 Utah 445. 

Vt.—^Domina v. Pratt, 13 A.2d 198, 
followed in 13 A.2d 204. 

Wash.—John Davis Bstate v. Ro- 
chelle, 42 P.2d 788, 181 Wash. 81 
—^Kieburtz v. City of Seattle, 146 
P. 400, 84 Wash. 196. 

W.Va.—^Webb v. Chesapeake & O. 
Ry. Co., 144 S.B. 100, 10'3, 105 W. 
Va. 665, certiorari denied Chesa¬ 
peake & O. R. Co. V. Webb, 49 S. 
Ct 82, 278 U.S. 646, 73 L.Bd. 669, 
citing Corpus Joxls. 

Wis.—^E. L. Chester Co. v. Wiscon- 
sin Power & Llght Co., 247 N.W. 
861, 211 Wis. 168—Chippewa Falis 
Hotel Co. V. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, 241 N.W. 380, 
208 Wis. 86—^Acme Body Works 
V. Koepsel, 234 N.W. 766, 20‘4 Wis. 
498, supplemented 236 N.W. 378, 
204 Wis. 493—^Poneitowcki v. Har- 
res, 228 N.W. 126, 200 Wis. 604. 

22 C.J. p 731 note 85, p 7'88 note 79. 


Aoonraoy of soientlflo srtlolo 

Where experts disputed the cor- 
rectness of a scientillc article which 
stated that a certain product con- 
tained thirty-one hundredths percent 
Silicon and flve and thirty-nine hun- 
dreths percent Silicon, one expert 
stating that the double mention of 
Silicon was a blunder, it was prop- 
er to accept the article as written.— 
Aluminum Co. of America v. Thomp¬ 
son Products, DC.Ohio, 25 F.Supp. 
176, modified on other grounds, C.C. 
A., 122 F.2d 796. 

OonfLlct as proof of fraud 

In partners* suit on flre policies, 
fact that one partner and his ex¬ 
pert witnesses, in testifying regard- 
Ing value of furs and garments in- 
volved, wlth which they were fa- 
mlliar, placed higher valuation 
thereon than did insurers' witnesses 
did not necessarily show fraud.— 
Weininger v. Metropolitan Pire Ins. 
Co., 195 N.B. 420, 359 111. 584, 98 A. 
L.R. 169, 

ConlLlot betweeiL party^s witnesses 

(1) Where plaintliPs own experts 
present irreconcllable views as i-o 
proper inferences from evidence, he 
fails to sustain the burden of proof 
which the law casts on him.—^Knopf 
V. Delaware County, 140 A. 903, 292 
Pa. 237. 

(2) However, where there is evi¬ 
dence other than conflicting medlcal 
testimony of plaintiffs experts, right 
to recover Is not defeated by such 
conflict.—Plunkett v. Pittsburgh 
Rys. Co., 161 A. 885, 105 Pa.Super. 
600. 

(3) Also the rule as to neutraliza- 
tion of testimony by conflict belween 
experts of the same party has no ap- 
plication to a conflict between the 
testimony of a wltness called as an 
expert by plaintlfC and another wit- 
ness called merely to testify as to 
facis within his knowledge and not 
an an expert, whose conflicting opin- 
ion was brought out on cross-exam- 
ination, the situaiion in such case 
being the same as if two experts 
had been called, one by plaintifC and 
the other by defendant.—^Borovskl v. 
Philadelphia & Readlng Coal & Iron 
Co., 101 Pa.Super. 804. 

CredlbUlty of oonfllctlng* oplnloiu 

A conflict in the testimony of va¬ 
ricus doctors with respect to source I 
of alleged automobile accident vic- 
tim's injuries did not show that tes¬ 
timony of one of the doctors was 
inoredible.—Cherry-Burrell Co. v. 
Thatcher, C.C.A.Mont., 107 P.2d 66. 
Bzpert appolnted by eonrt 

In action to rescind purchase of 
horse because of defect in which 
there was conflicting testimony by 
equal number of experts as to cause 
of such defect, testimony of veteri- 
narian appoxnted by the court which 
corroborated one party's experts is 
.conclusive, especially where it ap-j 
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pears to be the most reasonable ex- 
planation.—^Magnus v. Perkins, 6 La. 
App. 6. 

Meanlng of statute 

Meaning of statute of foreign ju¬ 
ri sdiction is for court not Jury, not- 
withstanding conflicting testimony 
of experts.—^Merinos Viesca T Com- 
panla v. Pan American Petroleum & 
Transport Co., C.C.A.N.Y., 83 P.2d 
240, certiorari denied 57 S.Ct. 10, 299 
U.S. 647, 81 L.Ed. 403—Scheer v. 
Rockne Motors Corporation, C.C.A 
N.Y., 68 P.2d 942. 

Nentralizatioxi of oplnious 

(1) Opinions of plaintiff^s experts 
as to whether ulcerated condltion of 
heel was caused by accident were 
held so Inconsistent as to preclude 
consideration of either^s testimony. 
—Mudano v. Philadelphia Rapld 
Transit Co., 137 A. 104, 289 Pa. 61. 

(2) Testimony of two eminent al- 
ienlsts as to sanlty of testatrix 
which was hopelessly conflicting was 
held without weight.—^Kuehmsted v. 
Turnwall, 166 So. 847, 115 Pia. 692. 
BfrJectioxL 

In gas rate proceeding, state pub- 
lic Utilities commlsslon and state 
supreme court were free in their 
discretion to reject as unsatlsfac- 
tory conflicting opinions of ‘experts 
friendly to gas company.—^Daytou 
Power & Light Co. v. Public Utili¬ 
ties Commission of Ohio, 54 S.Ct. 
647, 292 U.S. 290, 78 L.Bd. 1267, af- 
flrming 187 NE. 18, 127 Ohio St. 137. 
Besort to other evidence 

(1) When conflicting opinions ex- 
ist between the experts, the court is 
compelled to consuit the other evi¬ 
dence.—Rogers v. Union Indemnlty 
Co., La.App. 146 So. 505. 

(2) Where medical testimony is 
conflicting as to whether employee 
is suffering from fractures of ver^ 
tebree due to trauma or from scolio¬ 
sis, lay testimony as to previous 
condltion of employee^s health wouid 
be of asslstance.—Bearman v. Puller 
Const. Co., La.App., 148 So. 720. 

Status as conflict of evldesioe 

A conflict between opinions of 
two experts constitutes a conflict in 
the evidence.—Southern Califomia 
Edison Co. v. Gemmill, 86 P.2d 600, 
30 Cal.App.2d 23. 

TaUng average 

Court on appeal from assessment 
need not average values where ex¬ 
pert opinions vary widely, but must 
determino market value from all ex¬ 
pert testimony.—^Appeal of 222 South 
Nineteenth St. Corporation, 170 A 
266, 314 Pa. 132, followed in Appeal 
of Perrier, 170 A. 267, 814 Pa, 133. 

Wlde varlations 

In gas rate proceeding, wide varl¬ 
ations of millions of dollars in estl- 
mates of experta as to market value 
of gas leases were sufficient of 
themselves to disprove existence of 
a market in striet or proper sense.— 
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dinary witnesses,®* or between a skilled or expert 
witness and a lay witness,®^ or between skilled or 
expert witnesses and other skilled or expert wit- 
nesses and lay witnesses,it being then for the tri- 
ers of fact to decide which witnesses they will be- 
lieve or rely on, or even to adopt a conclusion be¬ 
tween those reached by the different witnessesJ^ 


However, the determinati on of the trier of fact 
should not be mere arbitrary decision or guess 
Work, and where testimony or other evidence is of 
such a character as to merit more weight than con- 
tradictory evidence, the decision should be in ac- 
cordance therewith. 

The value of conflicting expert testimony is not 
determined by the numerical weight thereof,'^^ Con- 


Dayton Power & Light Co. v. Pub-. 
lic Utilities Commission of Ohio, 54 
S.Ct. 647, 292 U.S. 290, 78 L.Ed. 1267, 
afflrming 187 N.E. 18, 127 Ohio St. 
137. 

68. 111.—Jenningrs v. Glover^s Es- 
tate, 214 Ill.App. 359. 

aK)»d faitli 

Good faith of conclusion of les- 
see*s superintendent that gas well 
under lease requinng productlon of 
oil or gas in paylng quantitles, was 
paying proposition, althougb mar- 
ketlng had been discontinued because 
of insuflacient pressure, was not ove3> 
thrown by lessor’s opinlon to con- 
trary.—'Smith v. McGill, O.C»AOkl., 
12 F.2d 32. 

WltneBses of sanie paxty 

Motorcycle driver suing fop Inju¬ 
ries was not estopped by testimony 
of bis own witnesses as to speed 
and overtaking truck, where other 
testimony showed he had not vlolat- 
ed law.-^ultslund v. Barton & Co., 
26’6 P. 666, r43 Wash. 444. 

69. 111.—Nadenik v. isradenik, '24 N. 
B.2d 346, 372 111. 408, afflrmlng 19 
lsr.B.2d 766, 299 Ill.App. 613—JTen- 
nings V. Glover’s Estate, 214 111. 
App. 359. 

Kan.—Mingle v. Hubbard, 298 P. 61'8, 
131 Kan. 844. 

Micb.—Jelusich v. "VTlsconsln Land 
& Lumber Co., 266 N.W. 920, 267 
Mich. 313—^Johnson v. Pearson, 
249 N.W. 866, 26'4 Mich. 819—Dai- 
ley V. Shaffer, 146 N.W. 192, 178 
Mich. 674. 

Mo.—^Allen v. American Life & Ac¬ 
cident Ins. Co., App., 83 S.W.2d 
192 —^Wollums V. Mutual Ben. 
Health & Accident Ass’n, 46 S.W. 
2d 259, 226 Mo.App. 647. 

22 C.J. p 731 note 86. 

Credlbllity of lay wltxiees not de- 
stroyed 

Expert witnesses* testimony does 
not necessarily destroy credibility of 
other testimony.—Webb v. Chesa- 
peake & O. Ry. Co., 144 S.B. 100, 105 
W.Va. 656, certiorari denled Chesa- 
peake & O. R. Co. v. Webb, 49 S.Ct. 
82, 278 U.S. 646, 73 L.Ed. 669. 
ITiimerlcal basis 

Probative weight of evidence is 
not measured by numerical basis, 
and medlcal testimony may be to- 
tally rejected, where in confllct wlth 
other testimony.—^Baltimore & O. R. 
Co. V. Clark, D.C.Md., 66 F.2d 212, 


afflrmed in part and reversed in' 
part on other grounds, C.C.A, 69 F. 
2d 696. 

Ck)xidltlon of health 

Testimony of lay witness in re- 
gard to insured’s health at given 
time is not without evidentiary val¬ 
ue, even though contradictory of 
expert medical testimony.—Johnson 

V. Missouri Ins. Co., Mo.App., 46 S. 

W. 2d 969. 

Oondltlon of step 

In €Lction for death of depart- 
ment store patron who feli on leav- 
ing step leading to sidewalk, the 
opinlon an architect regarding 
conditlon of iron slab coverlng step 
was not entitled to greater weight 
and was not to be regarded as more 
expert than that of any lay witness 
slnce anyone who saw slab and 
walked over it was fully able to 
Judge its condltion.—^Lawson v. D. 
H. Holmes Co., La.App., 200 So. IffS. 

Handwxitliig 

Testimony by experts that in their 
opinlon a will'was not in the hand- 
writing of deceased was sufficient to 
sustain a finding to that eftect, not- 
wlthstandlng acquaintances of de¬ 
cedent famillar with his handwrit- 
ing testlfled that in their opinion 
the entire document was in his 
handwriting.—In re Nelson’s Estate, 
216 P. 368, l-Ol Cal. 280. 

IjaiLd elevatioxL 

Where a civil englneer testifles 
that a topographical survey made 
by hirn reveals that land at one 
point is hlgher than at another, and 
such testimony is in conflict with 
testimony of eyewitnesses, who tes- 
tify that the same body of water 
covered the point shown by the sur¬ 
vey to be hlgher, but did not reach 
or cover the point shown by the sur¬ 
vey to be lower, such confllct is for 
the jury.—Western Union Telegraph 
Co. V. Byrd, 122 S.W.2d 569, 197 
Ark. 162. 

IMEental oapaoity 

Physlcian’s testimony on subject 
of mental capacity is entitled to no 
greater weight than that of a lay- 
man of good common sense and judg- 
ment.—Nadenik v. Nadenlk, 24 N.E. 
2d 346, 372 111. 408, afflrmlng 19 N. 
E.2d 766, 299 IlLApp. 613—^Wharton 
V. Meyers, 21 N.B.2d 772, 371 111. 
646—^Kasbohm v. Miller, 9 N.B.2d 
216, 366 111, 484. 
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Water necessary for ixrigatlon 

In determinlng amount of water 
necessary for irrigatio n, trial court 
was not bound to disregard testi¬ 
mony of practical farmers who were 
familiar with character of lands and 
its needs and rely solely on testi¬ 
mony of irrlgation engineers.—^Wor- 
den V. Alexander, 90 P.2d 160, 108 
Mont. 208. 

70. Wash.—Gordon v. Bartell, 46 
P.2d 1063, 182 Wash. 268—Greene 

V. Union Pac. Stages, 45 P.2d 611, 
182 Wash. 143. 

71. U.S.—U. S. ex rei. and for Use 
of Tennessee Valley Authorlty v. 
Powelson, C.CA.N.C., 118 F.2d 79, 
modlfying, D.C., U. S. ex rei. Ten¬ 
nessee Valley Authorlty v. South¬ 
ern States Power Co., 83 P.Supp. 
619. 

Okl.—Carey v. Corporation Commis¬ 
sion of Oklahoma, 33 P.2d 788, 
168 Okl. 487. 

R.I.—^Ashton V. Tax Assessors of 
Town of Jamestown, 198 A. 786, 
60 R.I. 388. 

22 C.J. p 738 note 80. 

Based on all the evidence 

In suit to condemn lands of pow- 
er company, in which oompany’s ex¬ 
perts placed an excesslve value on 
property for power purposes and 
petitloners’ experts placed no value 
at all thereon for such purposes, 
lower court was not bound to ac- 
cept the estimates of either, but 
was called on to exercise its best 
judgnn^ut as to value on basis of 
all the facts in evidence, includlng 
evidence of other sales of property 
similarly situated.—^U. S. ex rei. and 
for Use of Tennessee Valley Au- 
thority v. Powelson, C.C.A.N.C., 118 
P.2d 79, laodifymg, D.C., U. S. ex 
rei. Tennessee Valley Authority v. 
Southern States Power Co., 33 P. 
Supp. 619. 

72. 111.—^Monark Battery Co. v. In- 
dustrial Commission, 188 N.E. 413, 
364 111. 494. 

lowa.—Ramberg v. Morgan, 218 N. 

W. 492, 209 lowa 474. 

La.—Johnson v. Hillyer, Deutsch, 
Edwards, Inc., App., 186 So. 662, 
rehearing denled 186 So. 365. 

Wash.—^Perguson v. Department of 
Labor and Industries of Wash¬ 
ington, 86 P.2d 1072, 197 Wash. 
624, reversed on other grounds 90 
P.2d 280, 197 Wash. 624—Samuel- 
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shouid hc civcn of the opportunity af- 
iordfA thc different cxperts to obtain tacts on which 
thvir opinitsns were based,*'' and of the carc and 
aocuracy %vhh which the cor.trastcd cxperts have 
dttertnincd the data un which they based thcir con- 
and the tcvjmnny w'hich is the more 
and and most consistent with 

is viititied to the prreater wdght. As be- 
f.vvn whh «littercnl expericncc and qualifi- 

citvTA, the t*s!imfiny of the one with the pp^catest 
txpcricrxe and the more specialized knowledge o£ 


the question involved is entitled to the greater 
\veight,77 althougli it will not necessarily prevail.7S 
]Morc weight should be given to the testimony of 
one who testifies from first-hand knowledge than to 
that of one who testifies alone on a hypothetical 
state of facts;7^> and more weight should be giv¬ 
en to the testimony of a witness based on facts 
within his own knowledge and experience than to 
the testimony of a witness which is largely the as- 
sertion of a theory.so So, the testimony of experts 
who have a more intimate knowledge of the actual 


tn V. Tnylor, rori P, 

W^Hh, 10 J. 

mpondenaet of oyt a iono 

«ll Th^ court 1« not li*'mnd to fol- 
rr^ponderanc#» of oplniona ex- 
prtr^sf?! f-xjtf-rtJ».—l^tman v. 

Muril**n, 1S4 N.E. TOS* 07 IndLApp. 

m. 

In aetlon aieralnnt Tandlord» hy 
Joniint, who all«'tr»-<lly feli thrnugh 
flortritjx on r#^ar j?allery and aiistaln- 
«'d leic injury which tonant clalmed 
«.Hiiited in "ostcfoiy^nlc «arcoma.” 
v/hich !fi cancer of the bone* medi- 
fiil expert fvldence preponderated to 
th»? eff^fct that tenant*8 condition 
of Ion» atandln» and waa due 
to ajrphilla-—Piper v. Spiro* Lia.App., 
1\% So. 6$S. 

Other thlafs belar eqnml 
Ifowever, It liaa been held that 
a queat ion Ia to be determlned 
?ty the teatjmony of men of great 
attainments* other thlngs 
«qual, the greater number 
wouid carry the Kr«*tter weight— 
Spensley v. Lancaahire Ins, Co.* S3 
X.W* 740, 63 Wla. 663* 

73 . La.«---WaU t. .^tna Casualty & 
Surety Co., App., 167 So, 903. 

Ti. XJ ,&.—Xorth Dakota v. MInne- 
aotit 44 S.Ct 138, 263 XT.S. 366* 68 
L.I3d. 362. 

tA.—Holley T. Ironiaiana Hy. & Nav. 
Co.. 165 So. 703, 186 La. 175. 

7S. La.—Curry v. Ohlo OU Co., 129 
So* 563, 16 T * ft .App. 550. 

76L Va,—^Briatol Bullders’ Stipply 
Co. V. McHeynolds, 162 S.B. 8, 157 
Va. 468. 

With ganexal porvlerw 

In conaiderlng testimony ofFered 
by i‘Xperta on each side with inevl- 
table differences, that must be ac- 
cepted which accords more perfect- 
]y with the general purvlew and 
matehes with other accumulated 
evidence.—Quinn Coal Co. v, Mc- 
Dade. 34 Luz.Xieg.Reg. 395. 

Xa llght of eapexieBce* obaervatioiL, 
«ad xataottim 

It la th* duty of the Jury to weigh 
cottflicting medical testimony in the 
ligbt of tbelr knowledge and Judg- 
ment derived from their experience* 
obaervatioa, and refleotion.—Sutter < 


V. Massachusetts Bondlng & Ins. Co., 
:i3 I11.APP. 341. 

77. U.S.—Benedlct V- U. S., D.C.N. 
T., 270 P. 267. affirmed, C.C.A., U. 
S. V. Benedlct* 280 P. 76, affirmed 
63 S.Ct 357, 261 U.S. 294. 67 L.Ed. 
662. 

La.—Burton v. Korwich Union In- 
demnity Ins. Co.. App., 146 So. 
897—Linn v. Terrell Compress & 
Warehouse Co., App., 142 So. 193. 
Mlss.—Teche Lines v. Bounds, 179 
So. 747, 182 Miss. 638. 

Oateopath as oompared with physi- 
oiaa 

Opinion of osteopath as to wheth- 
er operation for hernia would be 
more than ordinarily unsafe is not 
to be discounted in comparison with 
that of physician.—American Indem- 
nity Co. v. Green, Tex.Civ.App., 281 
S.W. S95. 

7a Okl.—Skelly Oil Co. v. Rose, 65 
P.2d 1019, 176 Okl. 313. 

Testimony based on. hearsay 

In proceedlng to value newspaper 
stock for Jnheritance tax purposes, 
court could accept testimony of ex- 
pert witness for tax commission, al- 
though part thereof was based whol- 
ly on hearsay, and give it greater 
weight than testimony o£ experl- 
enced newspapermen.—^In re Nie- 
man's Estate, 283 N.W. 452* 230 Wis, 
23. 

FhyslciaiL and snrgeon. as against 
I xoexLtgenologist 

Relative weight to be given to in- 
; terpretatlon of X-rays by medical 
, expert as compared with contrary 
interpretations of roentgenologists* 
with clalmed greater training and 
experience, was for 5ury.— Sim v. 
Weeks, 65 P.2d 350* 7 Cal.App.2d 28. 
Cteneral medical practltloner as 
against speoiaiist 

Testimony of general medical 
practitioner on medical subject with 
which he possesses sufficient famil- 
iarlty to formulate opinion is en¬ 
titled to consideration* although 
general practitioner*s knowledge and 
experience are more limlted than 
that of specialist, and his testimony 
s opposed by testimony of speciaJ- 
sts.—rSkelly Oil Co. v. Rose* 55 P.2d 
1019, 17$ Okl. 313. 
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79. Idaho.—^Packenthall v. Eggers 
Pole & Supply Co., 108 P.2<i 300. 

TTot xtecessaxUy oontroUing 

Where testimony of experts is 
properly admlssible, their conclu- 
sions may be sufficient to support a 
findfng or verdlct, even If based on 
properly assumed facts and opposed 
by expert testimony based on per- 
sonal examinatlon.—^Yowell v. Occi¬ 
dental Life Ins. Co., Utah* 110 P.2d 
566. 

Depreclation 

Testimony of competent valuation 
engineers based on actual inspection 
as to depreciation of utility's prop- 
erty Is preferred to testimony based 
on theoretical calculation of Service 
life in determinlng faimess of rates. 
—^McCardle v, Ind’'anapolIs Water 
Co., Ind., 47 S.Ct. 144, 272 U.S. 400, 
71 L.Ed. 316—Pacific Gas & Electric 
Co. V, City and County of San Pran- 
clsco, Cal., 44 S.Ct 637, 265 U.S. 403* 
68 L.Ed. 1075—Mlchigan Bell Tele- 
phone Co. v, Odell, D.C.Mich.* 46 F. 
2 d 180. 

80. U.S.—Stentor Electric Mfg. Co. 
V. Klaxon Co., D.C.Del., 30 F.Supp. 
426, affirmed* C.C.A., 116 P2d 268, 
certiorari granted Klaxon Co. v. 
Stentor Electric Mfg. Co., 61 S.Ct 
734, 312 U.S. 674. 86 L.Ed. 1115, 
reversed on other grounds 61 S.Ct 

i 1020, 313 U.S. 487, 85 L.Ed. 1477. 
W.Va—Cummins v. Vlrginian Ry. 

Co., 130 S.B. 268, 99 W.Va. 611. 
As agalast mare expert opinion. 

Testimony of farmers from near- 
ly every section of the irrigation 
distnets in question, and their su¬ 
perintendente, dltch tenders, and 
others, who testifled from their ob- 
servation, experience, and knowledge 
as to the character of soil, excessive 
irrigation, etc., was of a higher 
quality than the mere opinion of an 
expert—Stlnson Canal & Irrigation 
Co. Y. Lemoore Canal & Irrigation 
Co., 188 P. 77, 46 Cal.App. 241. 

Canse ef lira 

Positive and direct testimony that 
the fire which destroyed plainti£E's 
property started on the railroad 
track Immediately after a locomo- 
tive passed prevails over a theory 
that an oil buming locomotive could 
not start a fire, shown to be not be- 
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conditions involved is entitled to greater weight and 
credibility than the testimony of other experts.si 
A doctor^s testimony as to a personas condition, 
based on personal knowledge, observation, and 
treatment, is entitled to more weight than that of 
one without personal knowledge of the individual 
involved.82 Evidence of a physician who attended 
a person at the time has more weight on the ques- 
tion of the seriousness of his injury or disability at 
that time than that of a physician who attended 


him after a considerable period of time.^s Also, 
an expertas opinion which is supported by definite 
reasons therefor,84 such as a doctor’s opinion which 
is supported by evidence showing a definite cause 
for the injury involved, ^5 is entitled to greater 
weight than one which is not so supported; before 
the unanimous opinion of experts can be modified or 
rejected there should be some substantial basis 
therefor, resting on testimony in the record.®® An 
expertas qualification of his direct testimony, on 


yond dispute, and therefore merely 
an opinion.—^Hopkins v. Loulsiana 
Ry. & Nav. Co., 92 So. 717, 152 La. 
13. 

81. IT.S.—The I>enali, D.C.Wash., 23 
F.Supp. 146, reversed on other 
grounds, C.C.A., 106 F.2d 413, ad- 
hered to 112 F.2d 962, certiorari 
denied Alaska S. S. Co. v. Pacific 
Coast Coal Co., 61 S.Ct. 66, 311 U. 
S. 687, 86 L.Ed. 444. 

Freferahle to mere calciilatloxui 

(1) On questlon of depreciation of 
public utllity’s properties, testimony 
of competent valuation experts who 
have examined property is prefer- 
able to mere calculations based on 
averages and assumed probabilitlea. 
—McCardle v. Indlanapolis Water 
Co., Ind., 47 S.Ct 144, 272 U.S. 400, 
71 L.Ed. 316. 

(2) However, while the testimony 
of competent valuation engineers, 
who examine water company's prop¬ 
erty and make estimates respecting 
its condition, must be preferred to 
mere calculat!ons, based on averages 
and assumed probabilltles. In deter- 
minlng value thereof for rate-mak- 
ing purposes, testimony of water 
company's expert, making limited 
and spotty examinations of inside of 
company*s pipe at two railroad 
crossings and several cuts therein 
at other points where it rested in 
earth trench, was not within such 
rule.—^New Jersey Suburban Water 
Co. V. Board of Public Utility 
Com'rs. 8 A.2d 366, 123 N.J.Law 303, 
afflrming 4 A.2d 47, 122 N.J.Law 64, 
certiorari denied McGregor v. Board 
of Public Utility Com’rs, 60 S.Ct 
682, 309 U.S. 663, 84 L.Ed. 1010. 
Expert wlth actual experlenoe 

Expert testimony of one doing 
Work every day is entitled to greater 
weight as to value of work than by 
one never doing work.—Cohn v. Cas- 
ayon, 6 La.App. 362. 

Testamentary capaolty 
In will contest on ground of tes- 
tamentary incapacity, testimony of 
physician, who had treated testatrix 
for nine days before execution of 
codicil to will, was held far less 
convinoing than that of scrivener, 
who drew up codicil and who had 
for long period of time been testa¬ 
trix* 4gent where physician*s opin¬ 


ion was based prlmarily on physi- 
cal condition of testatrix.—In re 
Cookson*s Estate, 188 A. 904, 326 Pa. 
81. 

Sental value 

In determining reasonable rental 
value of tract of land in a particu- 
lar locality, evidence of witnesses 
living in locality familiar with the 
land and possessing knowledge of 
rental values of lands in such local¬ 
ity obtained through experience In 
buying, selling, or renting land in 
such locality, is of greater probative 
value than that of witnesses who 
profess general knowledge of land 
and rental values thereof, obtalned 
through appralsing. buying, selling, 
and renting of land over wide area, 
but who are not familiar wlth con¬ 
ditions that exist in the locality in 
question or of particular tracts of 
land.—First Carolinas Joint Stock 
Land Bank of Columbia v. Knotts, 
190 S.B. 114, 183 S.C. 68. 

82, Conn.—Quackenbush v. Valla- 
rio, 159 A. 893, 114 Conn. 662. 

La.—Arrender v. Grant Timber & 
Mfg. Co., 119 So. 498, 9 La.App. 
132. 

N.T.—Dimltroff v. State, 18 N.T.S.2d 
468, 171 Misc. 636. 

Cause of death 

Opinion of physician who person- 
ally attended deceased is entitled to 
more weight as to cause of death 
than that of physicians who never 
saw deceased.—^Allen v, Louisiana 
Highway Commission, La.App., 160 
So. 98. 

Meutal couditlou 

Testimony of doctor as to mental 
condition of person, based on hypo- 
thetical questions, is not of as grreat 
weight as testimony of doctor, or 
doctor and nurse, who attended such 
person at the time involved. 

Fla.—^Adams v. Saunders, 191 So. 
312, 139 Fla, 730—^Mason v. State 
Bank of Orlando & Trust Co.. 113 
So. 664, 94 Fla. 132. 
lowa.—^Bishop V. Scharf, 241 N.W. 3, 
214 lowa 644. 

Ky.—Smith v. Gilligan*s Adm*r, 124 
S.W.2d 798, 276 Ky. 633. 

Or.—In re De Lin's Estate, 294 P. 

600, 136 Or. 8. 

PxobablUty of recovery 
Testimony of state*s medical wit- 
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nesses as to probabllity of insane 
person's recovery based on personal 
examinations and personal contact 
with him and with his hospital rec- 
ord was entitled to more weight and 
favorable consideratlon than that of 
witness who made general statement 
on question of likelihood of recovery 
without personal knowledge of his 
mental condition.—^Dimitroff v. State, 
13 N.T.S.2d 468, 171 Misc. 635. 

83. U.S.—Rentfrow v. U. S., C.C.A. 
Okl., 67 F.2d 747. 

La.—Rlckerson v. Mlnden, 53 So. 
667, 127 La. 407. 

84. Neb.—Maul v. lowa-Nebraska 
Light & Power Co., 2S8 N.W. 632, 
187 Neb. 128, modified on other 
En:‘ounds and rehearing denied 289 
N.W. 767, 137 Neb. 128. 

Cogent reasons 

Cogent reasons that strengthen an 
expert witness* opinion as to a 
scientific fact in issue and tend to 
weaken opposite expert opinions not 
so supported may determine the is¬ 
sue.—Maul V. lowa-Nebraska Llght 
& Power Co., supra—Welsh v. Platte 
Valley Public Power and Irr. Dlst., 
282 N.W. 386, 135 Neb. 441—-McGuire 
V. Kansas City Bridge Co., 270 N.W. 
669, 132 Neb. 1—^Montgomery v. 

Milldale Farm & Live Stock Im- 
provement Co., 246 N.W. 734, 124 
Neb. 347—Plesch v. Phillips Petrol¬ 
eum Co., 244 N.W. 926, 124 Neb. 1. 

85. La.—Joiner v. Texas & P. Ry. 
Co., 66 So. 670, 128 La. 1050—Sher- 
wood V. Ticheli, 120 So. 107, 10 
La.App. 280. 

Neb.—^Plesch v. Phillips Petroleum 
Co., 244 N.W. 926, 124 Neb. 1. 

86 . U.S.—The B. F. Guinan, D.C. 
N.Y., 40 F.2d 277. 

Finding must ba based on evidence 

While jury can disregard opinion 
evidence as to value of an automo- 
bile, Jury must find value for them- 
selves from something which legitl- 
mately appears in the case.—^Ameri¬ 
can Ins. Co. V. Keene, 7 S.E.2d 427, 
61 Ga.App. 764. 

Cause of death 

Unanimous medical testimony that 
injuries employee recelved by fall 
from employer*8 wagon and his 
death from lobar pneumonia five 
months later had no causal relation- 
ship, opposed by testimony of lay 



§ ri72 


ETIDENCE 


32 C.J.S. 


cr j»s-(*xan:inrwtinn, to siich an cxtent that it, as qual- 
ifiM, c^^ricnrs in the opinions and conclusions of 
niillifics its valuc as in conflict 
;\ith that of othcr txptrls.^^ 

Eapert fipini^in wi!I not necessarily prevail over 
that of a nonexpfjrt or nvcr other competent evi- 
it ij within the rule, stated supra 
5<V^ that the unanimous opinion of experts on 
«ulkjvcts cunccniiiic: a matter of scicnCe or special- 
art. in which a la>man can have no knowl- 
^ 15 c.)nclu‘?ive.^'^ However, although it has 

bt-^n that there is no rulc requiring the testi- 
m iny of an cxpert ^vitness to be given greater 
wcight than that of a noncxpert witness,^<^ as a 
genera! rule the testimony of a lay witncss, who is 
liot tcstifying as to actual facts within his knowl- 


1 edge, is not as weighty as that of a skilled or ex- 
pert witness who is testifying to matters within the 
field of his specialized training;®! but the rule is 
otherwise where the expert or skilled witness is 
testifying as to matters concerning which his train- 
ing and skill gives him no superior insight or 
knowledge.®^ The testimony of a witness especial- 
ly trained in a branch of Science which gives his 
judgment or conclusion as an expert, and is based 
on facts within his personal knowledge, cannot be 
controverted by the opinion of a lay witness ^nd, 
where a disease or disability is of such a character 
as to require skilled professional men to determine 
its existence, or cause, or whether it has ceased, 
expert testimony thereon must prevail over the tes¬ 
timony of nonexperts.^^ However, expert testi- 


that employee’s health 
wrt» normal heforfj accidf*nt and 
th*'r#-after prowfs#<iv#ly worae lantil 
death, pr'»'luded compensatlon for 
d»‘ath.—Jonea v. Barthol- 
om^w, L*a.Apr.. 150 So. 389. 

Xstpaxt tMttmoxiy anXMzlor 

no clalm for losa of eex- 
aa1 rowr*ni wa» mad#‘ in orlgrinal 
rompHint and clalm therefor was 
mad»* in amendment, bnt expfsrt tes- 
timony waa practlcally unanimoua 
that injuries complained of would 
not impair employee*8 sexual pow- 
ers, plaintitTa evidt^nce would not 
f>ii5tain allowance therefor in com- 
putinar damai^eB.—Safeway Storea v. 
Phelpa, 145 S.W.2d 337. 20X Ark. 495. 
XneoauMent ataUment in xeoord 
That death certifleate eoverlnsr 
di-nth cf pollee officer contained re- 
eltai «JDeath due to naturel causes*' 
waa not auffleSent to auataln retlre- 
m^nt board^a dectaion denyine offl- 
cer*a widow a penalon. where phyal- 
cian who made entry, and who was 
the only medlcal expert to testlfy, 
tcatifled that the walkln; decedent 
waa requlred to do In performlngT 
foot patrol dutlea bastened his 
death.—Kaughton ▼. Retlrement 
Board of San Francisco, Cal.App.. 
110 P.2d 714. 

Xoaaslty 

Flndmg of Jury. approved by 
court, that prlaoner in state hospital 
had rogained sanity. dld not over- 
come unaalmous expert testimony 
of physlcians and alleniata, support- j 
ed by priaoner^a “case book** that he | 
was a paranoiac, since a person suf- 
fering from such form of insani ty 
may appear normal.—Benson v. Bur- 
dlck. 213 N.T.S. 220, 215 App.Div. 
143. 

87, Ky,—Oreat Korthem ULfe Ins. 
Co, T. Caxner^B Committee^ 139 S. 
W.aa 424. 282 Ky. 616. 
aa Arfc.—Arkansas Power & td^ht 
Co. V. Bollen, 134 S.W.2d 686, 199 
Ark. 66A 


89. Cal.—Callahan v. Hahnemann 

Hospital. 35 P.2d 58S. 1 Cal.2d 447 
—Hasmussen v. Shlckle, 41 P.2d 
184, 4 Cal.App.2d 426—General 

Accident, FIre & Life Assur. Cor¬ 
poration, Limited, of Perth, Scot- 
land V. Industrlal Accident Com- 
mission, 288 P. 692, 106 Cal.App. 
39—Willlam Simpson Const. Co. v. 
Industrlal Accident Commission of 
Callfomia. 240 P. 68, 74 CaLApp. 
239. 

90. lowa,—I^ng V. Lang, 136 N.W. 
604, 167 lowa 300, petitlon over- 
ruled 139 H.W. 667. 

91- tr.S.— Watts V. XJ. S., D.aMiss., 
24 P.Supp. 969. 

9roi deprlved of substanoe 
The fact that the opinion of an 
is in conflict with the opin¬ 
ions of others who are not experts 
does not deprive It of substance.— 
Parley v. Heininger, 105 P,2d 79, 70 
App,D.a 200, certiorari denied Heln- 
mger v. Farley, 60 S.Ct. 110, 808 U. 
S. 687, 84 L.Ed. 491. 

Talue 

I (1) In suit to annui exeeution sale 
because of Inadequate price com- 
plainant'B testimony as to what the 
property cost him was insufllcient to 
establish the alleged market value 
thereof as against testimony of an 
experienced real estate broker, who 
was familiar with the property and 
had bought another property in the 
Immediate neighborhood, and the as- 
sessed valuation.—^Roberto v. Catino, 
116 A. 873, 140 Md. 38. 

(2) In action for’ converslon of 
automobile after it had been repair- 
ed with used parts, trial court was 
not warranted In accepting as cor- 
rect value of automobile the esti- 
mate of plalntiff who placed Its val¬ 
ue at same flgifre which he claimed 
automobile was worth hefore the 
collision necessitating repalrs, but 
should have accepted testimony of 
qnallfled expert on value of used 
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automoblles.—^Ragland v. Cone, Tex. 
Civ.App., 114 S.’W.2d 620. 

92. La.—^Lett v. Smith, 6 La.App. 
248. 

ISatters of general observation, 

Physlcian's testimony as to time 
patient was exposed to X-ray and 
distance of machine from patienfs 
body has no more welght than that 
of a layman.—^Lett v. Smith, supra. 
TestamexLtaTy oapoclty 
It has been held that the opinion 
of physicians on the question of tes- 
tamentary capacity is entitled to no 
greater weight than that of other 
witnesses.—Carpenter v. Calvert, 83 
Hl. 62. 

93. Ind,—^Western & Southern Life 
Ins. Co. V. Ross, 171 N.B. 212, 91 
Ind.App. 552. 

Exlstenoe of symptoma of disease 

In action against hospital and doc- 
tor employed by it for death of pa¬ 
tient followlng childbirth, although 
there was evldence from lay wit¬ 
nesses that symptoms of a disease 
assoclated with pregnancy were 
present, where doctor testified to the 
contrary, the Jury had a right to be- 
lleve him.—^Eteunsch v. Hackett, 66 
P.2d 1129, 190 Wash. 97. 

94. Okl.—^Marlaxxd v. Forrester, 28 
P.2d 542, 167 Okl. 140. 

XdmitatloiL of rnle 
Where no examinatlon of the In- 
Jured person has been made by the 
expert witness for more than five 
months before giving his testimony, 
and the last examlnation made by 
him was at a time when it was ad- 
mitted that the existing disability 
was a resuit of the accidental in- 
jury, the expertas opinion that the 
cause of the disability at the time 
of the hearlng is due to other causes 
Is not as a matter of law blnding, 
but znay be overcome by the pre- 
sumption in favor of the injured 
that his continued disability is due 
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mony based, not on scientific knowledge, but on 
speculation is not conclusive as against the opinion 
of lay witnesses, the question under such circum- 
stances being for the jury,®® and the testimony of 
a person as to his physical condition may be con- 
sidered as against conflicting testimony of a doc- 
tor.96 


Although in some jurisdictions when there is a 
conflict between scientific testimony and testimony 
as to facts, the trier of the facts must determine 
the relative weight,97 as a gcneral rule proof of 
facts will outweigh opinions or estimates contrary 
thereto;98 and opinion evidence must give way to 


to the orlffinal injury.—Channing v.‘ 
Payton, 4 P.2d 1, 162 Okl. 163. 
Matters pextalnlng' to his professlon 
Testimony of expert on matters 
pertainingr to his profession are nec- 
essarily entitled to more wei&htthan 
that of layman wlthout knowledge 
of such matters.—^Lett v. Smlth, 6 
La.App. 248. 

Dlseased oondltlon 

(1) The testimony of tralned phy- 
sicians, who examine and treat a 
patient and testlfy that hy their own 
examination they discovered a dls- 
eased condition, is not to be contro- 
verted by the opinion of a lay wlt- 
ness.—Western & Southern Life Ins. 
Co. V. Danciu, Ind., 26 N.E3.2d 912, 
rehearing* denled 27 N.E.2d 763— 
National Life & Accident Ins. Co. v. 
Martin, 14 N.B.2d 1018, 214 Ind. 218. 

(2) In action on llfe policy, testi¬ 
mony of lnsured*s wlfe denying that 
insured had syphilis, gonorrhea, and 
heart disease was only testimony of 
a layman, and was not entitled to 
any weight as against medical ex¬ 
pert testimony.—^Adams v. Manhat¬ 
tan Life Ins. Co., Ind.App., 141 S. 
W.2d 930. 

(3) Testimony of witnesses who 
had known deceased that he had 
apparently been in good health up 
to time of last lllness is Insufficient 
to prevall over opinion of expert 
pathologist based on autopsy which 
he personally performed that death 
resulted from syphilis.—^Lado v. 
First Nat. Life Ins. Co., App., 158 
So. 872, affirmed 162 So. 579, 182 Lsl 
726. 

(4) Evidence of lay witnesses 
that lnsured*s loss of sight of eye 
was not caused by preSxlsting dis¬ 
ease was of no weight where physi- 
cians testified that loss of sight was 
caused by preSxlstlng disease.—Ar- 
doin V. Flreside Mut. Benev. Ass'n, 
App., 153 So. 60, refuslng rehearing 
Ardoin v. Pireside Mut. Aid Ass’n, 
151 So. 248, affirmed 156 So. 363, 180 
L a. 309. 

95. Ind.—^Western & Southern Life 
Ins. Co. V. Ross, 171 N.B. 212, 91 
Ind.App. 552. 

96. N.J.—^Barbato v. Prudential 

Ins. Co. of America, 166 A. 872, 
11 N.J.Misc. 3'66. 

Tex—^B1 Paso Electric Co. v. De 
Garcia, Civ.App., 10 S.W.2d 426. 
Soctor’B testimony advlsovy only 
Testimony of physlcians is not 


bindlng on jury, but is advisory 
only, where injured party himself 
testifles.—Gulf Casualty Co. v. Bos- 
tick, Tex.Clv.App., 116 S.W.2d 915, 
error dismlssed. 

97. Cal.—^McPeely v. Industria! Ac¬ 
cident Commission of State of 
Califomla, 223 P. 413, 66 Cal.App. 
45. 

Autopsy 

Positive testimony of physicians 
who made autopsy that decedentes 
lungs were normal and free from 
disease, and that death resulted from 
cancer in vertebra, was not conclu¬ 
sive against opinions of other physi¬ 
cians who examined X-ray pictures 
of decedent, but were not present at 
the autopsy, that death resulted 
from cancer in lungs.—^McPeely v. 
Industrial Accident Commission of 
State of California, supra. 

9& U.S.—Grant v. TT. S., C.aA.Tex., 
74 P.2d 302, certiorari denled 55 
S.Ct. 661, 296 US. 736, 79 L.Bd. 
1683—U. S. V. Ingalls, C.C.A.N.M., 
67 P.2d 693—^U. S. v. Donahue, C. 
C.A.Minn., 66 F.2d 83'8. 
lowa.—Tegtmeyer v. Byram, 216 N. 
W. 613, 204 lowa 1169—Ricka- 

baugh V. Perrick, 200 N.W. 315, 
198 lowa 868. 

Ky.—^Barrowman v. Prudential Ins. 
Co. of America, 98 S.W.2d 912, 
266 Ky. 249. 

La.—Succession of Ford, 92 So. 61, 
161 La, 571. 

Minn.—^Larsen v. Northern Pac. Ry. 

Co., 241 N.W. 312, 186 Minn. 313. 
Mo.—^Luettecke v. City of St. Lauis, 
140 S.W,2d 45. 

Neb.—City of Lincoln v. Jordan, 270 
N.W. 508, 131 Neb. 879. 

N.T.—^In re Bromley's Estate, 219 
N.T.S. 701, 128 Misc. 662. 

Ohio.—Hocking Valley Ry. Co. v. 
Public Utilities Commission, 168 
N.E. 648, 117 Ohio St. 304. 

Pa.—'In re Gelsfs Estate, 191 A. 29, 
326 Pa. 401—Guarantee Trust & 
Safe Deposit Co. of Shamokin v. 
Heldenreich, 138 A. 764, 290 Pa. 
249—^In re Wertheimer’s Estate, 
133 A. 144, 286 Pa. 166—Common- 
wealth V. Zeller, 26 North.Co. 354. 
■W.Va.—Webb v. Chesapeake & O. 
Ry. Co., 144 S.B. 100, 103, 106 W. 
Va. 665, certiorari denled Chesa¬ 
peake & O. R- Co, V. Webb, 49 S. 
Ct. 82, 278 U.S. 646, 7*3 L.Ed. 669. 
22 C.J. p 738 note 8'2. 

Oholce between probabilltles 

Ordlnarily, a proved fact cannot 
be rebutted by a probability, but the 
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principle has no application where 
medical opinion must rest to some 
degree on a choice between probabil- 
ities.—^Baumeister v. Baugh & Sons 
Co., 16 A.2d 424, 142 Pa.Super. 346. 
Conclusion 

(1) Witness’ conclusion, contra- 
dicted by facts shown, must yield 
thereto.—^Lechner v. Peters, 46 S. 
W.2d 627, 329 Mo. 891. 

(2) Statements of witness that re- 
ceivers sold merchandise to person 
advancing money used by receivers 
to pay for merchandise, and that 
such person afterward sold it back 
to the receivers, were mere con- 
clusions of the witness on issuable 
facts and could not prevail as* 
against evidentiary facts showing 
the contrary.—Blanke v. C. F. 
Blanke Tea & Colfee Co., Mo.App., 
124 S.W.2d 568. 

Conjecture 

Opinion of expert may be reduced 
to mere conjecture by proof of physi¬ 
cal facts completely inconsistent 
therewith.—Standard Oil Co. of Lou- 
isiana v. Roach, 94 S.W.2d 63, 19 
Tenu.App. 661. 

Negative concluslons and probabiU- 
tles 

Witness’ statements of concluslons 
and probabillties of Information hav- 
ing been given cannot be consldered 
as a substantial contradiction of 
positive testimony that it was not 
given, so as to sustain a finding 
that it was given.—^Newell-Murdoch 
Realty Co. v. Wickham, 190 P. SSO, 
183 Cal. 39. 

OoiLtrol by experlence 

In patent infringement suit* expert 
testimony, to be of value on Ques- 
tlon of reasonable royalty to be al- 
lowed as damages under statute, 
must yield to, or agree wlth, actual 
experience of patentee and other us- 
ers of patented device.—^Horvath v. 
McCord Radiator & Mfg. Co., C.C.A. 
Mich., 100 F.2d 826, certiorari de- 
nied Carrier Englneering Corpora¬ 
tion V. Horvath, 60 S.Ct. 101, 308 U. 
S. 581, 84 L.Ed. 486, rehearing de- 
nied 60 S.Ct. 171, 308 U.S. 636, 84 L. 
Ed. 629. 

Flan. and physical faots 

Building inspectores testimony that 
pians ffied showed radial steps in 
stairway complied with statutes did 
not alter proof of physical fact 
which showed that step was not of 
the requisite width on the inside 
edge.—Erlicht v. Boser, 18 N.T.S.2d 
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797, 259 App.Div. 269, reargument 
denied 20 N.T.S.2d 222, 269 App.Div. 
675. 

Oapaljlllty of dxlver 

Testimony based on observing 
drlver at time of accident cannot be 
accepted as preponderance of evl- 
dence on auestion of drlver^s experi- 
ence based on positive knowledge as 
to length of time he had been driv- 
ing .—Shepard v. Reed, C.C.A.Tenn., 
26 F.2d 19. 

Cost of repalrs 

Where libelant pald bili for ro- 
pair of damage done by collision 
whicb reputable shipyard charged 
it, and bili corresponded, within rea- 
sonable llmlts, -with yard^s olfer 
made in advance of repairs which 
surveyors approved, libelant was en- 
titled to award of amount paid ship¬ 
yard, notwithstanding conflletlng ex- 
pert testimony as to what charge 
should have been, especially where 
such testimony was disputed.—N^avl- 
gazlone Libera Triestina Socleta 
Anonima v. Newtown. Creek Towlng: 
Co., C.C.A.N.T.. 98 F.2d 694. rehear- 
Ing denied The Ruasell No. 8, 99 
F.2d 826. 

SlstaxLce within whlch vehlcle eaa 
be stopped 

Bxpert testimony as to distance 
within whlch electno car could be 
stopped is Insuiflcient to contradict 
established physical fact that car 
did not stop within such distance. 
—Kentucky Tractlon & Termlnal 
Co. V. Brackett, 276 S.W. 828, 210 
Ky. 766. 

Slsability 

(1) Oplnlons of medlcal wltnesses 
that Work Impaired lnsured's health 
were wlthout weight as to insured's 
total and permanent disabllity be- 
fore lapse of war risk policy, where 
there was substantial evidence that 
insured did In fact work, to extent 
of establishing his abillty to work 
wlth reasonable regularlty.—^Roberts 
V. U. S., D.C.Idaho, 17 F.Supp. 641. 

(2) Medical testimony of total 
and permanent disabllity of person 
clalmlng such disabllity has no pro¬ 
bative value as against undisputed 
evidence of the physical fact that 
such person was able, after he was 
alleged to be dlsablad, to perforra 
work that he had been accustomed 
to perform. 

S.C.—Klzer v. Soverelgn Camp, W. 
O. W., 7 S.E.2d 220, 192 S.C. 466— 
Eliis V. Kansas City Life Ins. Co., 
197 S.E. 398, 187 S.C. 334—Hlck- 
man v. jffiltna Life Ins. Co. of 
Hartford, Conn., 164 S.E. 878, 166 
S.C. 316. 

Tenn.—^Lemarr v. Metropolitan Life 
Ins. Co., App., 143 S.W.2d 891. 

(3) However, the utmost extent 
to whlch It Is held that opinion tes¬ 
timony by doctors as to total and 
permanent disabllity of Insured, 
founded on theory, has no proba¬ 


tive value is only In the sense that 
It wlll not be allowed to overrlde 
positive evidence that person claim- 
ing total and permanent disabllity 
was, at time covered by theoretical 
testimony of doctor, actually dolng 
his accustomed work in substantlal- 
ly his accustomed way.—^Btters v- 
Equitable Life Assur. Soc. of U. S., 
178 S.E. 610, 176 S.C. 142. 

(4) In action on war risk policy, 
medlcal experfs retroactive diagno¬ 
sis of veteran was speculative and 
without probative value where re- 
futed by inconsistent acts of veteran. 
—TT- S. V. Becker, C.C.A.Ind., 86 F.2d 
818. 

(5) Injured employee^s testimony 
as to disabllity since removal of 
spleen was not overcome by medical 
testimony.—Crooks v. Brown Paper 
MIll Co., 6 La.App. 821. 

(6) In action on group policy, tes¬ 
timony of insured’s physiclan that 
insured would never be able to work 
and that disabllity was permanent 
was sufficient to show ‘that Insured 
was totally and permanently dls- 
abled, notwithstanding that insured 
sang in church for one dollar a 
week.—Allison v. .^tna Life Ins. Co., 
La.App., 168 So. 389, modided on 
other grounds, La.App., 161 So. 646. 

Payxnent of livlng expenses 

Testimony in compensation pro- 
ceedings that contributions of de- 
ceased son were used for famlly llv- 
ing expenses, wlthout giving details, 
did not constitute evidence as 
against established facts.—Neubauer 
V. Levy, 233 N.W. 209, 252 Mich. 83. 

Speed of vehiole 

The immediate results of Street 
car's collision with an auotmobile, 
such as distance the automobile was 
thrown by Impact, the damage to 
both vehlcles, and distance the Street 
car traveled after the collision, fur- 
nished better evidence than an ob¬ 
serveris estimate as to Street car*s 
speed.—Marltzky v. Shreveport Rys. 
Co., 81 So. 268, 144 La. 692. 

Testamentary capaclty 

(1) As against evidence establish¬ 
ing facts disclosing testamentary ca- 
pacity, oplnions of medical experts 
based on hypothetical statements 
are unavailable.—-In re Stem’s Will, 
256 N.Y.S. 64, 235 App.Div. 60, af- 
flrming In re Stemus Bstate, 244 N. 
T.S, 260, 137 Misc. 668, afflrmed In 
re Stern’s Wlll, 186 N.B. 762, 261 N. 
Y. 617, reargument denied 188 N.E. 
47, 262 N.Y. 522. 

(2) Bxpert medlcal opinions as to 
testamentary capacity are of llttle 
weight when based on insufficient 
facts or erroneous conception of tes- 
tamentaj*y capacity, and should be 
entirely disregurded when contrary 
to established facts revealing men- 
tal capacity.—^In re Cookson*s Bs¬ 
tate, 188 A. 904, 326 Pa, 81. 
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(3) As against evidence that tes¬ 
tator successfully carrled on large 
business afCairs both before and 
after making his wlll, opinions of 
physiclans that he lacked testamen¬ 
tary capacity were held valueless, 
because opposed to esablished facts. 
—In re Snyderis Bstate, 123 A. 663, 
279 Pa. 63. 

(4) Physician*s theory as to 
whether mentality of man sufferlng 
from testator's afflictions would be 
permanently affected was of no pro¬ 
bative value on Issue of testatoris 
mental capacity, where testator was 
a competent, capable, and reasonably 
active businessman whlle so suf- 
fering.—^Acker v. Acker, 192 A. 327 
1T2 Md. 477. 

(6) Witnesses* opinions as to tes¬ 
tatores Inabillty to make will are 
not of great force in face of fact 
that he made intelligent disposition 
of estate.—Aggas v. Munnell, 152 A. 
840, 302 Pa. 78. 

Talnatlon 

(1) Valuatlon of appralsers based 
©n concrete knowledge of what the 
property was and Its value at the 
time in question may be accepted 
in preference to the opinions of wit- 
nesses based on general observatlon. 
—^Matthews v. Concrete Engineering 
Co., IOW6U, 292 N.W. 64. 

(2) Award was properly based on 
actual cost of building determined 
by construction contract awarded 
after competltive biddlng rather than 
on conflictlng and speculative expert 
testimony.—^In re Chrystie St., etc., 
in City of New York, 258 N-Y.S. 243, 
236 App.Div. 321, motlon denied 268 
N.Y.S. 1036, 236 App.Div. 784, af¬ 
flrmed 184 N.B. lO®, 260 N.Y. 683, 
motion denied 184 N.B. 134, 260 N.Y. 
658. 

! (3) The testimony of a real es- 

|tate expert as to the value of real 
I estate based on its frontage and 
number of square feet in the build- 
Ing and not on the sale in the neigh- 
borhood is insufficient to sustain an 
assessment as against evidence that 
shortly before the assessment was 
made the property was sold for a 
sum substantially below the amount 
of the assessment, at a sale fairly 
cenducted after extensive public no- 
tice, and that there was no change 
in the market value of the real es¬ 
tate from that date until the assess¬ 
ment.—In re Smiths’ Estate, 20 Brle 
Co. 23. 

(4) Evidence, in action by Corpo¬ 
ration to recover dlvidends paid, on 
the theory that they were taken out 
of capital instead of eamlngs, con- 
sisting of testimony of expert book- 
keeper, who, without any knowledge 
of the company's business or the 
value of its patent rlghte or other 
property, arbltrarlly set down a flg- 
ure for depreclation, there being no 
showing as. to what the actual de- 
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uncontroverted physical facts contrary thereto,^^ 
and should not be regarded as sufficient to create 
a substantial conflict in the evidence.i According- 
ly, a stiatement of the resuit of actual measurement 
carries more weight than an estimate,^ at least 


where conflicting estimates and measurements are 
offered by the same person,3 or o£ Chemical, labor- 
atory, or other tests,^ although it will not neces- 
sarily prevail.^ Also, the opinion of the doctor who 
attended at the time of the injury, as to the perma- 


preciation was, if any, nor of any 
valuation of the assets at any time, 
was held not to overcome actual 
cash halances, and not to sustain 
plaintiff’s theory.—^Dielmore Valve 
Co. V. McLaren, 222 P. 498, 128 Wash 
242. 

99. ITtah.—Towell v. Occidental 
Life Ins. Co., 110 P.2d 666. 

Conflict not created 
Opinion does not create conflict 
w.ith undisputed physical facts 
which demonstrate beyond all rea- 
sonable doubt that expressed opin¬ 
ion was merely an erroneous &uess. 
—Hosking" V. Danforth, 36 P.2d 427, 
1 CaI.App.2d 178—Waizman v. Black, 
281 P. 1087, 101 Cal.App. 610. 

L Idaho.—Albrethsen v. Wood Riv¬ 
er Land Co., 231 P. 418, 40 Idaho 
49. 

2. Idaho.—Albrethsen v. Wood Riv¬ 
er Land Co., supra. 

La—Fletcher v. Nugent & McLaugrh- 
Un, 7 LaApp. 429. 

Md.—Storrs v. Hink, 173 A. 66, 167 
Md. 194. 

Mich.—Brown v. Betroit United Ry., 
186 KW. 707, 216 Mich. 682. 

Miss.—^Hardaway Contracting: Co. v. 
Rivers, 180 So. 800, 181 Mi-ss. 727 
—S. H. Kress & Co. v. Sharp, 126 
So 650, 661, 166 Miss. 693, 68 A. 
L.R. 167, citing- Cozpns Juris. 

Mont.—Casey v. Northern Pac. Ry. 

Co., 198 P. 141, 60 Mont. 66. 

Neb.—Cunningham v. Scott, 191 N. 

W. 673, 109 Neb. 686. 

N.Y.—Trudnowski v. New York Cent. 
R. Co., 221 N.Y.S. 686, 220 App. 
Div. 503. 

Pa.—^Wright v. Pittsburffh Rys. Co., 
181 A. 476, 320 Pa. 40—Lunzer v. 
Pittsburgh & L. E. R. Co., 145 A. 
907, 296 Pa. 393—Kuntz v. City of 
Pittsburgh, 187 A. 287, 123 Pa. 
.Super. 394. 

Wis.—^Van Dunk v. Chicago & N. 
W. Ry. Co., 206 N.W. 862, 188 Wls. 
476. 

22 C.J. p 738 note 83. 

SzteiLt of mle 

The extent to which the rule has 
beeh carried is to hold that uncer- 
taln estimates cannot prevail over 
actual measurements by competent 
witnesses.—^Kuntz v. City of Pitts- 
burgh. 187 A. 287, 123 Pa.Super. 894. 
As Bhown by survey and map 
In action for property taken by 
City for Street, if no evidence but 
witnesses’ opinions is oflf^red show- 
ing dimensions of strip taken, thdn 
dimensions as shown by survey and 
map introdueed should ,control.—City 


of Hazard v. Bversole, 36 S.W.2d 
313, 237 Ky. 242. 

UeaBurement during progress of 
Work 

Measurements and cross sections 
made during progress of road con- 
struction work by project engineer, 
in absence of fraud or gross mis- 
take, are best evidence of Quantity 
and character of materiaJs removed, 
and expert evidence, based on meas¬ 
urements taken after completion of 
Work, is incorrect, secondary, and 
incompetent.—Peterson v. State, 209 
N.W. 221, 114 Neb. 612, reversing 203 
N.W. 1002, 113 Neb. 646. 

Speed determlned by computatlon 
Opinion of witness, about fifty 
feet from track, regarding speed of 
train, was held Inauflicient to require 
flnding contrary to computation of 
speed based on distance actually 
traversed by train in three minutes.! 
—Goodwin V, Gaston, 164 A. 772, 
103 Vt. 357. 

Snla InappUoable 

(1) In action against theater own- 
er for injuries sufCered in fall on 
lobby step, rule that, where plaln- 
tiff could have made measurements 
uncertain or conjectura! estimates 
by plaintifiC’s witnesses cannot pre¬ 
vail over actual measurements made 
by defendant, was Inapplicable 
where defendant produced no evi¬ 
dence of actual measurements.— 
Copelan v. Stanley Co. of America, 
17 A.2d 659, 142 Pa.Super. 603. 

(2) Testimony that elevation of 
sidewalk was only one and one 
eighth inches by actual measure¬ 
ment W8LS not conclusive as against 
estimates of one and one half to 
two Inches by plaintifTs witnesses, 
where measurements were made 
about two and one half years after 
accident, slnce elevation may have 
changed during interval.—Kuntz v. 
City of Pittsburgh, 187 A. 287, 123 
Pa.Super. 394. 

3. Mo.—^Maxwell v. Kansaa City, 52 
S.W.2d 487, 227 MoJ^pp. 234. 

4. 111.—Schoellkopf v. City of Chi- 
cago, 216 IlLApp. 62, afllrmed 128 
N.E, 337, 294 111. 110. 

Expert opinion 

An experfs positive testimony 
based on a broad investigation Con¬ 
trols an opinion in direct conflict 
with his expierlment.—-Rogers v. 
Kendall, 119 A. 616, 122 Me. 248. 
Tests from observatlon. and ezperi- 
euoe 

Tests from observatlon and ex- 
perlenoe are competent evidence 
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against scientlflc measurements and 
theories, and are often more satis- 
factory, when the two are brought 
in conflict.—Holcomb v. Alpena 
Power Co., 184 N.W. 687, 216 Mich. 
382. 

Existence of diaease 

Where a disease is one the exist¬ 
ence of which, at a given stage of 
it, is not discoverable, even by a 
skllled physlcian, except by ascer- 
taining exlsting symptoms and mak- 
ing examinatlon of the blood of the 
person in question, a flnding by a 
physician, based on such an exam- 
ination, that the person has such 
disease, is not put in Issue or Im- 
peached by a flnding of the absence 
of disease by another physician, who 
made no such examination, and from 
whom the symptoms suggestlng it 
were concealed, nor by testimony. 
based only on observatlon of such 
person’s outward appearance, that 
he then seemed to be in good health. 
—Scharlach v. Pacific Mut. Life Ins. 
Co., C.C.A.Tex., 16 P.2d 245. 
Vlsibility 

Lightmg experfs testimony that, 
under hypothetical facts stated, au- 
tomobile drlver could not see train 
on Crossing untll automobile was 
ninety-flve feet therefrom, was not 
controlling as against actual tests 
made by approaching Crossing In au¬ 
tomobile under same or similar con¬ 
ditione.—Dimond v. Terminal R. 
Ass’n of St. Louis, Mo., 141 S.W.2d 
789. 

5. Ga.—^Hansberger Motor Transp. 

Co. v. Pate, 181 S.B. 796, 61 Ga. 

' App. 877. 

22 C.J. p 739 note 84. 

Authenticity of sigxLatore 

(1) Testimony by a witness that 
I she saw decedent execute and deliv- 
er certain notes is not conclusive, 
and may be overcome by testimony 
of handwriting experts and those fa/* 
miliar with decedenfs handwriting, 
to the effect that in thelr Judgment 
he dld not slgn same.—Castner v. 
Gastner, 245 S.W. 281, 196 Ky. 660. 

(2) Notwithstanding witnesses to 
will testifled to Its execution, hand¬ 
writing experts’ testimony that will 
was forgery was held properly ad- 
mitted and to raise fact issue of 
forgery for jury.—In re Harrls’ EJs- 
tate, 244 N.W. 602, 260 Mich. 358. 
Estlxnate based on paced measure¬ 
ment 

Where plaintift testifled he paced 
the distance in issue, and a witness 
for defendant testifled to measurlng 
it, the testimony of plaintiflC was 
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nency of the injury and the extent of disability, is 
of little or no value as against proof of the actual 
disability which existed thereafter and up to the 
time of trial.6 Testimony substantiated by contem- 
porary records, compiled in the regular course of 
business, is to be preferred over and is more reli- 
able than that which rests only either on opinion 
or on recollection, however competent or reputable 
the witnesses may be.*^ Expert testimony may be 
sufficient to destroy an inference arising from facts 
shown,* but a mere opinion or conclusion of a wit- 
ness which is contrary to and irreconcilably opposed 


to the ciear and undisputed facts on which it is 
founded raises no conflict with the stated facts.^ 

Value of medie al Services, It has been held that, 
where medical witnesses disagree as to the value of 
medical Services, the correct nile is to allow the 
lowest estimate.^® 

Positive and negative or ambiguous testimony, 
The rule that positive testimony is generally speak- 
ing entitled to more weight than negative testimony, 
considered infra § 1037, applies to expert testi- 
mony.il The testimony of impartial expert wit 


not entirely without proTiative value 
and it was a question for the Jury 
what the dlstance was.—Schnelder 
V. St. Joseph Ry., Llgrht, Heat & 
Power Co., Mo., 238 S.W. 468. 

Jnxy qnestlon. 

Where witness gave opinion as to 
dlstance between two points, not- 
withstanding another witness tes- 
tifled as to different distanca as 
found hy hlm on actual measure- 
ment, question of dlstance was for 
jury, since weight of evidence and 
crediblllty of witnesses are for ju- 
ry.—^Hansberger Motor Transp. Co. 
V. Pate, 181 S.E. 796, 61 GaApp. 877. 

6. La.—Simmonds v. Austin Oil Co., 
2 Ija.App. 635. 

7. U.S.--Th6 Blandon, D.C-N.T., 39 
F.2d 933, afflrmed, CC.A., 42 F.2d 
1013. 

8. , xregUgeoDLoe 

Expert testimony that proper 
methods were used in operatlon de- 
Btroyed any Inference of negllgence 
because gauze pack-off was left in 
abdominal cavity.—^Blackbum v. 
Baker, 237 N.T.S. 611, 227 App.Div. 
588. 

9- Ala.—^Hlll Grocery Co, v. Llgon, 
164 So. 219, 231 Ala 141, revers- 
Ing 164 So. 216, 26 AlaApp. 584— 
.^tna Exploslves Co. v. Schaelfer, 
95 So. 351, 209 Ala 77. 

Mo.—Turner v. Mlssourl-Kansas- 

Texas R Co., 142 S.W.2d 455, 129 
A.L..B. 829. 

Oonolnsion not oon.txolllxLg 
Where plaintlff testifled to the cii^ 
cumstances under which she and her 
husband were rldlng In an automo- 
blle of another, which collided with 
a railroad train, her statement that 
they and the driver were engaged in 
a Joint undertaklng was a conclu¬ 
sion Which dld not establlsh that 
fact, where the clrcumstances 
showed the contrary.—Chicago, R. 
I. & G. Ry, Co. V. Johnson, Tex.Clv. 
App., 224 S.W. 277. 

BestmetloiL of effeot of faots 

Conclusion of witness from facts 
prevlously related could not destroy 
eflect of prevlous testimony, where 
facts related dld not justify conclu¬ 


sion.—^Davls v. Sulllvan Gold Mining 
Co., 62 P.2d 1292, 193 Mont. 452. 
Yleldlng to faots 

Plaintiff*s statement that he slgned 
note for bank is a mere conclusion, 
yielding to proof by plaintiflf's wit¬ 
nesses that cashler of bank signed 
the note and received proceeds.— 
Tevault V. Citizens' State Bank, Mo. 
App., 183 S.W. 868. 

X*aot8 stated on oross-eacamlnatlon 

Witness" opinion or conclusion in 
direct examlnation can have no 
weight against facts stated in cross- 
examination, which are necessarily 
opposed to such opinion.—^Walzman 
V. Black, 281 P. 1087, 101 Cal.App. 
610. 

Ziocatlon of vehiole 
Where there was no dlspute that 
tlre marks of plaintlfC^s truck were 
on left of center line of highway, 
such physlcal facts could not be 
overcome by conclusions of witness¬ 
es that plaintlff operated truck on 
right side of road.—^Hunter v. Sir- 
iannl Candy Co., Wis., 288 N.W. 766. 

Qnallty of false teeth 
Opinion testimony of dental ex- 
perts that dentures supplied by one 
engaged in selling false teeth 
through the mail could not achleve 
the perfectlon of utility and fit 
clalmed for them constituted sub- 
stantlal evidence in support of 
fraud order, although allegedly con- 
troverted by physica! facts disclosed 
by statements of those wearing such 
dentures, where alleged physlcal 
facts consisted merely of opinions 
of those using the dentures and the 
actual physlcal facts as revealed by 
letters from which favorable ex- 
cerpts for testimoniaJs were extract- 
ed confirmed opinions of the experts. 
—^Parley v. Helnlnger, 106 P.2d 79, 
70 App.D.C. 200, certiorari denled 
Helnlnger v. Farley, 60 S.Ct. 110, 308 
U.S. 687. 84 L.Ed. 491. 

Settlemont of aocoxuit 

Witnesses' volunteered conclusion 
that Corporation managerh delivery 
to assignor of partial money pay- 
ment and manager's Individual note 
for balance of account dld not liq- 
uidate account was held not con- 
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flicting as to dlsputed question oi 
payment.—Gallaher v. Thellbar Re- 
altles, 18 P.2d 1101, 93 Mont. 421. 

19. La.—^Duclos* Succ., 11 La.Ann 
40'6. 

Idaho.—^Fackenthall v. Eggers 
Pole & Supply Co., 108 P.2d 300 
—Soran v. McKelvey, 67 P.2d 906, 
51 Idaho 483—^Beaver v. Morrison- 
Knudsen Co., 41 p.2d 696, 55 Idaho 
276, 97 A.L..R. 1399. 
iLa.—-Womack v. New Orleans Pub¬ 
lic Service, Inc., 6 La.App. 71. 

Ziimitatlon of role 

The rule that positive expert tes¬ 
timony will prevail over negative 
expert testimony does not Imply that 
negative expert testimony may not 
be considered by triers of facts.— 
Fackenthall v. Eggers Pole & Sup¬ 
ply Co., Idaho, 108 P.2d 300. 

Showlng of Injury by Z-ray 

Expert testimony that sprain will 
not necessarily show in X-ray pic¬ 
ture prevalls over testimony of an¬ 
other that sprain will always show. 
—Taylor v. Southern Engineering 
Const. Co., 126 So. 877, 13 La.App. 
292. 

Conflict not shown by fallnre to 
remeiubex 

Defendanfs statement that she did 
not remember signing contract and 
note cannot be construed as denlal 
of exeeution. in vlew of positive 
tesUmony of plaintiff that she ex- 
ecuted them and identiflcation of her 
signature by experts.—J. B. Coit Co. 
V. Robinson, 136 S.B. 312, 137 S.C. 
224. 

Testimony as to slgns of Ufe not 
wlthin rule 

Testimony as to whether there 
were any signs of Ufe when a per- 
son’s badly crushed body was re- 
moved from an automobile wreck 
is opinion evidence, and the testi¬ 
mony of those witnesses who 
claimed to have observed signs of 
Ufe is not entitled as affirmative tes¬ 
timony to greater weight than that 
of other witnesses unable to discov- 
er such signs.—Graybill v. Brown, 
189 N.W. 726, 194 lowa 290. 
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nesses who describe the process by which they ar- 
rive at their estimates, which estimates are not un- 
reasonable or unlikely, should be accepted as against 
the testimony of another witness who merely ex- 


presses the opinion that the question cannot be de- 
termined.i2 j^\qq uncertain or ambiguous state- 
tnents will not overcome definite uncontradicted tes¬ 
timony.^ 3 


J. STANDAED TEEATISES IN CONNECTION WITH OPINION 


§ 573. On Direct Examination 

In general counsei may use medical or other sclentific 
Works in framing his questlons, but as a general rulcy 
although there is some authority to the contrary, ex¬ 
tracte from such authorities may not be read and the 
opinion of the witness asked thereon, nor may the 
opinion of the witness be reinforced by such works. 
However, the expert may refresh his knowiedge by re- 
ferring to Standard works, and may base his testimony 
thereon. 

As a general rule, although there is some author¬ 
ity to the contrary,counsei, in framing questions 
to be asked an expert or skilled witness testifying 
on behalf of his client, may use medical or other 
scientific books and include extracts therefrom in 
the questions asked.^s is aiso held, conformably 
to the general rule as to the admissibility of mor- 
tality and annuity tables, considered infra § 719, 
that an expert may use some Standard mortality or 
annuity table, such as the Carlisle Tables of Mor¬ 


tality, for the purpose of showing the average ex- 
pectancy of human life,i® or the present value of 
the alleged loss of income based on that expec- 
tancy.l7 However, as appears infra § 718, medical 
or other scientific books of an inductive nature, or 
extracts therefrom, are not admissible as independ- 
ent evidence of the matters stated therein, and, in^ 
accordance with the rule that matters of fact can¬ 
not be proved by showing that certain authors do 
so declare,!^ it is generally held that extracts from 
Standard treatises cannot be read^^ and the opinion 
of the witness asked thereon nor can the wit¬ 
ness be asked what a specified book says on a cer¬ 
tain matter;2i neither, on offering the expert wit¬ 
ness, can he reinforce the latteris evidence by such 
extracts,22 even while the witness is on the stand,^^ 
or allow the witness so to do,^^ although he be the 


12. U.S.—^Export S. S. Corporation 
V. American Ins. Co., Newaxk, N. 
J., C.C.AN.T., 106 F.2d 9, revers- 
Ingr, D.C., 26 F.Supp. 79, adhered 
to, C.C.A, 108 F,2d 1013, certiora¬ 
ri denied American S. S. Owners 
Mut. Protection and Indemnlty 
Ass'n V. Export S. S. Corporation 
and American Export Linea, 60 S. 
Ct. 809, 309 U.S. 686, 84 L.Ed. 1029. 

13. Bate of speed 

The uncertain use of the adjective 
“fast,” without setting a rate of 
speed or statement whether train 
which struck automobile at grrade 
Crossing was merely “fast” within 
the yard rules, which would mean 
traveling at the full authorized speed 
of flfteen miles per hour was In- 
sufBcient to overcome the definite 
uncontradicted testimony of the en- 
glne operatives that the train was 
golng flfteen miles an hour, especial- 
ly where train was close to the point 
where it was to stop and back up.— 
Missouri Pac. R. Co. v. Baldwin, C. 
C.A.Ark., 117 F.2d 610. 

14. Mont.—Schumacher v. Murray 
Hospital, 193 P. 397, 68 Mont. 447. 

Vt.—Baldwin v. Galnes, 102 A. 338, 
92 Vt 61. 

15. Cal.—^Reynolds v. Struble, 18 
P.2d 690, 128 Cal.App. 716. 

22 C.J. p 739 note 93. 

16. N.J.—^Auer v. Sinclair Refining 
Co., 137 A. 666, 103 N.J.Law 372, 
54 AL.R. 623.- 

lireed not Intxodxice table in evidence 
In death action, testimony of wit-.j 


j ness as to life expectancy of deceased 
was not incompetent because mor¬ 
tality table on which witness’ com- 
putation was based was not pro- 
duced and received in evidence.— 
Marendlno v. Spitz, 3 A2d 601, 121 
N.J.Law 666. 

17. N.J.—Auer v. Sinclair Refining 
Co., 137 A. 665, 103 N.J.Law 372, 
64 AL.R. 628. 

18. lowa.—^Ingwersen v. Carr & 
Brannon, 164 N.W. 217, 180 lowa 
988. 

22 C.J. p 739 note 86. 

19. U.S.—^Mississippi Power & Light 
Co. V. Whitescarver, C.C.A.Miss., 
68 F.2d 928, 931, citing Coxpne Jn- 
xlSy and. afflrming, D.C., Whites¬ 
carver V. Mississippi Power & 
Light Co., 5 F.Supp. 948. 

Tex.—St Louis, A. & T. Ry. Co. v. 

Jones, 14 S.W. 309. 

22 C.J. P 739 note 87. 

Irrelevant matezlal 

In action for employee’s death 
from lightning transmitted over em- 
ployer’s wires, copy of National 
Electric Code, which refers to other 
varieties of electrical installation 
than that concerned with in the case, 
and testimony thereof was properly 
excluded.—Grant v. Libby, McNeill 
& Libby, 296 P. 139, 160 Wash. 138. 

20. N.Y.—^In re Mason, 14 N.T.S. 
434, 60 Hun 46. 

Okl.—Clinton & O. W. Ry. Co. v. 
Dunlap, 181 P. 312, 76 Okl. 64, af¬ 
flrming 79 P. 749, 76 Okl, 64. 

427 


Tex.—St. Louis, A. & T. Ry. Co. v- 
Jones, 14 S.W. 309. 

Works on IndXLCtive solenoe 
A party calling an expert cannot 
read from medical works on induc¬ 
tive Science, and ask his expert 
whether he agrees with the state- 
ments of the author, or whether they 
accord with his experience.—Matter 
of Hock, 129 N.Y.S. 196, 74 Misc 15. 
Mere agreement wltli text-wxlter 
Evidence of expert, which did not 
express direct opinion of witness in 
accordance with his own qualiflca- 
tions, but merely expressed general 
agreement with writer on subject of 
mental competency of victim of pa¬ 
ralysis is inadmissible.—Thompson 
V. Ammons, 129 S.E. 539, 160 Ga. 
886 . 

21. Tex—^Dallas Ry. & Terminal 
Co. V. Curtis, Civ.App., 53 S.W.2d 
86, error refused. 

22. Mich.—Fox v. Peninsular White 
Lead & Color Works, 48 N.W. 208. 
84 Mich. 676. 

22 C.J. P 739 note 88. 

23. Vt.—Baldwin v. Gaines, 102 A. 
338, 92 Vt. 61. 

22 C.J. p 739 note 89. 

24. N.Y.—^In re Mason, 14 N.Y.S. 
434, 60 Hun 46. 

22 C.J. p 739 note 90. 

Qovemment reports 
WThere employee allegedly was In- 
jured by inhalatlon of carbon mon- 
oxide gas while working in ashpit, 
medical testimony concerning gov- 
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author himself.^S Is it not proper’ for a witness to 
express his opinion of an article or book dealing 
with the question in issue,^® nor can he use such 
authority in his argument.27 On the other hand, 
there is authority which holds that the expert may 
add weight to his testimony by showing.that his po- 
sition is sustained by writers and authorities on the 
subject,^^ and that a witness may be asked to read 
indicated portions of a book of authority on the 
subject, and having done so, or having listened to 
a reading of the extracts, may be asked whether 
he agrees to or dissents from the statements there- 
in,29 or that he may be asked what the Standard 
medical authorities prescribe with regard to a speci- 
fied matter.80 The evidence of the expert must be 
his own, independent of the books.31 He may not 
give testimony based solely on information obtained 
from a book or pamphlet, and not on his own ex- 
perience, knowledge or training.32 However, he 
may refresh his knowledge by referring to Stand¬ 
ard Works,'33 he may base his testimony on infor¬ 
mation found therein,34 and may state that his 
opinion is based on information derived from 
books.35 He can testify as to the necessity to use 
textbook material as data in making the computa- 
tions on which his opinion is based.^® In testifying 
as to the fitness of materials for the purpose for 
which they were used, an expert may use as the 


basis of his opinion approved specifications of a 

recog^nized association,^^ and, in examining wit- 

nesses as to the weight of specified articles, com- 
monly recognized and customarily used books or 
tables on such weights may be used.^S So also 
physicians may describe the symptoms of a com- 
plaint in issue as given by accepted medical au- 
thorities.39 

§ 574. On Cross-Examination 

An expert witness may be asked to name the au¬ 
thorities on which he bases his opinion and generaliy in- 
terrogated as to his knowledge of the authoritative opln- 
ions on the subject involved. If he bases his opinion on 
a speciflc authority he may be interrogated thereon, In- 
cluding speciflc extracts read therefrom; but if he bases 
his opinion solely on his own experience or In whole or • 
In part on the authorities generaliy the cases are not in 
accord as to the right to cross-examine him by reference 
to Standard treatises and the matters stated therein. 

On cross-examination an expert witness may be 
asked to name the authorities on which he re- 
lies,^® or the names of authorities which support 
the proposition to which he testified,^^ and in some 
j*urisdictions may be interrogated as to whether or 
not he recognizes a certain work as a Standard au- 
thority.42 Also he may be asked the position of 
authorities on the particular subject in hand,^^ and 
whether they do not express opinions different from 
those expressed by him>4 Textbooks relied on by 


ernment reports respecting* effect of 
monoxido gas on soldiers in trenches 
during World War was inadmisslble. 
—LouisvlUe & N. R, Co. v, McCoy, 
87 S.W.2d 921, 261 Ky. 435. 

Support hy the authorities 
An expert witness should not he 
allowed to state whether his opin¬ 
ion of the proper treatment of an 
injury was sustained by the author¬ 
ities, slnce that is an Indlrect way 
of ohtaining statements from medi¬ 
cal books.—^Link v. Sheldon, 18 N.T. 
S. 815, afflrmed 32 N.B. -696, 136 N.Y. 
1 . 

25 . N-.T.—Mix V. Staples, 17 IST.T.S. 
775. 

26. Fla.—^Vaughan*s Seed Store v. 
Stringfellow, 48 So. 410, 56 Fla. 
708. 

27. N.C.—HufiCman v. Click, 77 N.C. 
55. 

28 . Or.—Scott V. Astoria R. Co., 72 
P. 594. 43 Or. 26, 99 Am.S.R. 710, 
62 L..R.A. 543. 

22 C.J. p 740 note 98, p 739 note 90 
Cb]. 

29 . Tex.—San Antonio Public Serv¬ 
ice Co. V. Alexander, Clv.App., 270 
S.W. 199, afflrmed, Com.App., 280 

. S.W. 753. 

22 C.J. p 740 note 94. 

30. lowa.—^Brodhead v. Wlltse, 85 
lowa 429. 


31. N.C.—Huffman v. Click, 77 H.C. 
55. 

32. lowa.—^Evans v, lowa South¬ 
ern Utilities Co. of Delaware, 218 
N.W. 66, 206 lowa 283. 

33- N.C.—Huffman v. Click, 77 N.C. 
65. 

22 C.J. p 740 note 97. 

34. Mass.—^Finnegan v. Fall River 
Gas Works Co., 34 N.B. 623, 169 
Mass. 311. 

N.H.—Carbone v. Boston & Malne R. 

R., 192 A. 868, 89 N.H. 12. 

XTse of statlstlos from stuidard 
books 

The fact that engineer who testl- 
fled conceming action of alr brakes 
and thelr effect in stopping train 
took his figures as to speed and dis- 
tances from Standard textbooks did 
not render testimony inadmisslble, 
slnce testimony based on statlstlos 
found in Standard authorities is ad- 
missible.—Carbone v. Boston & 
Maine R. R,, supra. 

36. Cal.—^Healy v. Visalia & T. R. 
Co., 36 P. 126, 101 Cal. 685. 

36. 111.—Central Illinois Public Serv¬ 
ice Co. V. Deterding, 162 N.B. 86S, 
831 111. 277. 

37- Cal.—^People v. Lang Transp. 
Corporation, App., 110 P.2d 464. 
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Specifications not approved imtilaft-. 
er materials were used 
A metallurglsfs expert testimony 
as to test of iron in bridge to 
determine its fitness for its particu- 
i lar use was not inadmisslble because 
of his use of tentative specifications 
of American Society for Testlng Ma¬ 
terials, in vlew of testimony that 
such specifications had become 
Standard in year durlng which ac¬ 
tion was trled.—People v, Lang 
Transp. Corporation, supra, 

38. Miss.—Harrls v. Pounds, 187 
So. 891, 186 Miss. 688. 

39. Hy.—Chesapeake & O. R. Co. v. 
Wlley, 121 S.W. 402, 134 Ky. 461. 

40. 111.—Wllcox V. International 
Harvester Co. of America, 116 N. 
B. 161, 278 111. 465. 

22 C.J. p 740 note 3. 

41. 111.—Chicago Union Traction 
Co. V. Brtrachter, 81 N.B. 816, 228 
111. 114. 

Vt.—Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 

42. Tex.—Texas & P. Ry. Co. v. 
Hancock, Civ.App., 59 S.W.2d 313, 
error refused. 

43. N.C.—^Lynch v. Rosemary Mfg. 
Co., 83 S.B. 6, 167 N.G 98. 

22 C.J. p 740 note 6. 

44. IU.—^Donnetly v. Chicago City 
R. Co., 163 llLApp. 7. 
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an expert witness may be used as a foundation of 
impeaching cross-examination.45 He may be cross- 
examined on the theory of the authorities on which 
he claims to have based his opinion,^® and, as ap- 
pears infra § 575, when the witness assumes to base 
his opinion on a particular treatise it may be read 
in evidence to contradict him. Also, where the wit- 
ness mentions a specific authority in a manner such 
as to indicate its approval of the opinion he ex- 
pressed, it is proper on cross-examination to show 
by the book itself that the author does not so ap- 
prove, not for the mere purpose of showing that 
the author disagrees with him, but to contradict 
and discredit him by showing that the book did not 
warrant his statement;^^ and where on cross-ex¬ 
amination a doctor volunteers a statement as to the 
treatment prescribed by a specified authority it is 
not improper to cross-examine him thereon>8 

Where the witness has based his opinion solely 
on his own observation and experience, or in whole 
or in part on the authorities generally, and not on 
any specific authority, the cases are not in accord 
as to the right to cross-examine the witness with 
reference to the authorities, or, if allowed, as to 


the use which may be made of them or the extent 
of inquiry permitted. There is a distinction be- 
tween the use of medical or other scientific books 
for the purpose of cross-examination merely and to 
test the knowledge and reading and accuracy of the 
witness who is on the stand and the use of such 
books by reading them directly or indirectly to the 
jury on cross-examination, not for the purpose of 
testing the learning, reading, or accuracy of the 
witness, but in order to get their contents and the 
opinions of their authors before the jury.^® In 
some jurisdictions it is held generally that an ex¬ 
pert witness may be cross-examined as to medical 
or other scientific books on the subject testified 
about,S0 which are recognized and accepted as au¬ 
thority and may be interrogated by means of 
questions framed by the use of quotations from or 
reading from Standard treatises,52 whether he is 
familiar with them or not,®^ where he did not base 
his opinion on a particular authority,^^ or where he 
based his opinion on the authorities generally, but 
not on a particular authority, or where he relied 
in whole or in part on specified authorities,®® or 
even though in his testimony in chief he did not 


N.T.—In re Hock*s Will, 129 N.T.S. 
196, 74 Mlso. 16. 

45. Cal.—^Lewis v. Jolmson, 86 P.2d 
99, 12 Cal.2d 558. 

Xmproper to dexiy use 
ItWs improper to refuse to permlt 
cross-examination of witness by use 
of book on which he testified his 
opinion was in part based.—^Lewls v. 
Johnson, supra. 

46. N.D.—Brown ▼. Inter-State 
Business Men's Acc. Ass'n of l>es 
Moines, lowa, 224 N.W. 894, 57 
N.D, 941—Chezik v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 218 N. 
W. 217, 56 N.D. 663. 

47. Mlch.—City of Detroit v, Po- 
rath, 260 N.W. 114, 271 Mich. 42. 

Yt.—^Baldwin v. Qaines, 102 A. 338, 
92 Vt 61. 

48. Mich.—^Van Der Ble v. Kools, 
250 N.W. 268, 264 Mich. 468. 

49. N.D.—State v. Brunette. 160 N. 
W. 271, 28 N.D. 639, Ann.Cas.l916B 
340. 

50. Neb.—Fonda v. Northwestern 
Public Service Co.. 292 N.W. 712— 
Wlnters v. Rance, 261 N.W. 167,' 
126 Neb. 677. 

51. Tex.—Gulf, C. & S. F. R. Co. v. 
Farmer, 116 S.W. 260, 102 Tex. 
235, reversingr, Civ.App., 108 S.W. 
729—^William Cameron Co. v. 
Downing, Civ.App., 147 S.W.2d 963 
— ^Hicks V. Brown, Civ.App., 128 S. 
W.2d 884, affirmed in part and re- 
versed in part on other grounds, 
Com.App., 161 S.W.2d 790—Cisco 
& N. E. Ry. Co. V. Procter, Civ. 


App., 272 S.W. 308, affirmed Proc¬ 
ter v. Cisco & N. B, Ry. Co., Com. 
App., 277 S.W. 1047—Fort Worth 
& R. G. Ry. Co. V. Woodward, Civ. 
App., 254 S.W. 227—Gulf, C. & S. 
P. Ry. Co. V. Dooley, 131 S.W. 831, 
62 Tex.Clv.App. 346. 

Proof of authenticlty 
Proof by any competent doctor 
that medical book is used and recog¬ 
nized by the medical profession is 
sufficient proof of authenticity of 
such book to warrant its use in 
cross-examining physlcian.—^Wil- 
liam Cameron Co. v. Downing, Tex. 
Civ.App., 147 S.W.2d 963. 

52. U.S.—^American Pacific Whal- 
Ing Co. V. Kristensen, C.C.A.Wash., 
93 P.2d 17, 21, clting Corpus JTtiris. 
111.—Connecticut Mut. L. Ins, Co. v. 
Eliis, 89 111. 516. 

Minn.—^Ruud v. Hendrickson, 222 N. 

W. 904, 176 Minn. 188. 

Mo.—Ganz v. Metropolitan St. Ry. 
Co., 220 S.W. 490—Robison v. 
Chicago Great Western R. Co., 
App., 66 S.W.2d 180—Whitley v. 
Stein, App., 34 S.W.2d 998. 

Neb.—Wlnters v. Rance, 261 N.W. 
167, 125 Neb. 677. 

Or.—Kem v. Pullen, 6 P.2d 224, 138 
Or. 222, 82 A,L.R. 434. 

Tex.—WUliam Cameron Oo. v. Down- 
Ing, Civ. App., 147 S.W.2d 963— 
Texas & P. Ry. Co. v. Hancock, 
Civ.App., 69 S.W.2d 313, error re- 
fused. 

22 C.J. p 740 note 2. 

Flctuxes 

Expert witness' knowledge and 


qualification may be tested by ac¬ 
cepted authorities on subject testi¬ 
fied about, including pictures in 
textbook, as well as written text.— 
Hess V, Millsap, Tex.Civ.App., 72 S. 
W.2d 923. 

Agreement with author uunecessary 
Counsel for plaintifC in cross-ex- 
aminlng defendant's expert witness 
was not required, before propound- 
ing question to determine whether 
witness agreed with certain state- 
ments in medical text which coun¬ 
sel held in his hand, to ascertain 
whether witness agreed with the 
author.—Cooper v. Atehison, T. & S, 
P. R. Co., Mo., 148 S.W.2d 773, cer¬ 
tiorari denied Atehison, T. & S. P. 
R. Co. V. Cooper, 61 S.Ct. 1116, 813 
U.S. 691, 85 L.Ed. 1546. 

Name of author 

The name of the author of the 
treatise used may be stated.—Gulf, 
C. & S. F. B. Co. V. Farmer, 116 S. 
W. 260, 102 Tex. 236, reversing, Civ. 
App., 108 S.W. 729. 

53. Idaho.—Osbom v. Cary, 152 P. 
473, 28 Idaho 89. 

Tenn.—Sale v. Elchberg, 59 S.W. 
1020, 106 Tenn. 333, 62 L.R.A. 894. 

54. Ark.-Scullin v. Vlning, 191 S. 
W. 924, 127 Ark. 124. 

55. Ind.—Hess v. Lowery, 23 N.E. 
166, 122 Ind. 226, 7 L.R.A. 90, 17 
Am.S.R. 366. 

56. Mo.—Whitley v. Stein, App., 34 
S.W.2d 998. 
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rely on the writings of any authorities but solely 
on his own experience, at least as to those he ad- 
mits are authorities or the witness may be asked 
as to the opinion expressed by a specified author 
and his own opinion with regard thereto.^^ A wit¬ 
ness who bases his opinion on his actual experience 
and knowledge cannot be cross-examined with ref- 
erence to a work which he refuses to recognize as 
an authority,®® nor can he be asked if he is familiar 
with a passage, reading it, frora an authority he 
does not recognize;®® and it is not error to deny 
cross-examination with respect to the writings of 
an author on whom the witness did not rely on his 
direct examination and concerning whom the wit¬ 
ness testified he did not know what the author had 
stated with reference to the matter under discus- 
sion.®i In other jurisdictions it is held that an ex- 
pert witness cannot be cross-examined with respect 
to his knowledge of a particular subject by refer¬ 
ence to medical or other scientific works upon which 
he has not relied as authority for his testimony,®^ 
particularly where the witness expressly States that 
he has not read the treatises and does not base his 


opinion on them.®® In stili other jurisdictions, 
where the witness bases his opinion in whole or in 
part on the authorities generally and not solely on 
his own personal experience and observation, he 
may be interrogated with regard to the teachings 
of recognized authorities and what they hold,®^ and 
asked as to his opinion of the statements of vari- 
ous Standard authorities on the subject matter in- 
volved;®® but a witness who has not relied on the 
authorities generally, or on any particular authori¬ 
ty, may not be interrogated as to what a particular 
treatise States,®® or asked to give a summary of 
what the books teach on a particular subject,67 or 
questioned as to specific extracts from, or the con- 
tents of, Standard authorities;®® and in stili other 
jurisdictions, even though the witness has referred 
to the authorities generally,®® the reading of an 
extract from a treatise on which the witness has 
not relied as authority in his testimony will not 
be allowed,70 nor may he be asked as to what a par¬ 
ticular author on whom he has not relied States on 
the subject involved.^^ 


67- Mo.—G-anz V. Metropolitan St* 
R. Co., 220 S.W. 490—Wurst v. 
American Car & Foundry Co., 
App., 103 S.W.2d 6—Whltley v. 
Stein, App., 34 S.W.2d 998. 
Wash.-~Cameron v. Benefit Ass*n of 
Railway Bmployees, 107 P.2d 1096. 
58- Or.—^Kem v. Pullen, 6 P.2d 224, 
138 Or. 222, 82 A.L..R. 434. 

Tex.—Gulf, C. & S. F, Ry. Co. v. 
Booley, 131 S,W, 831, 62 TexClv. 
App. 345. 

59. Tex.—^Northern Texas Traction 
Co, V. Bryan, Clv.App., 299 S.W. 
325, conformlng: to answers 294 S. 
W. 627, 116 Tex. 479. 

60. Wls.—^Bell V. Milwaukee Elec¬ 
tric Ry. & Light Co., 172 N.W. 791, * 
169 Wls. 408. 

61. U.S.—^Woelfle v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 103 P.2d 417. 

62. U.S.—^E. I. Du Pont de Nemours 
& Co. V. Whlte, C.C.A.N.J., 8 P.2d 
5. 

Colo.—^Denver City Tramway Co. v. 
Gawley, 129 P. 268, 23 Colo.App. 
332. 

Mass.—^Percoco’s Case, 173 N.E. 616, 
273 Mass. 429. 

EvldexLoe admltted withoiit ol)JectloiL 
Where physlcian testified without 
objection that picture of colon ap- 
pearing in a certaln book was in a 
different position from that of plain- 
tlff, and was then asked if the book 
was a regular book for enlighten- 
ment of physlclans and surgeons, 
and was allowed over objection to 
answer, “Tes,” and wlthout objec¬ 
tion plaintlff’s counsel read from the 


book, and an objection was then 
made and overruled, but counsel did 
not read further from the book, the 
evldence was not erroneously admit- 
ted.—Western Union Telegraph Co. 
V. Ammann, C.C.AJSr.J., 296 P. 463. 

63- Colo.—^Denver City Tramway 
Co. V. Gawley, 129 P, 268, 23 Colo. 
App. 332. 

Del.—^Drucker v. Philadelphia Dalry 
Products Co., 166 A. 796, 5 W.W. 
Harr. 437. 

64. lowa.—Morton v. Equitable Life 
Ins. Co. of lowa, 264 N.W. 326, 218 
lowa 846, 96 A.L.R. 316—Cronk v. 
Wabash R. Co., 98 N.W. 884, 123 
lowa 349. 

Minn.—^Ruud v. Hendrickson, 222 N. 
W. 904, 176 Mmn. 138—Wittenberg 
V. Onsgard, 81 N.W. 14, 78 Mmn. 
842, 47 L.R.A. 141. 

65. 111.—Connecticut Mut L, Ins. 
Co. V. Eliis, 89 111. 616. 

N.H.—^McCourt v. Travers, 176 A. 
865, 87 N.H. 186—Laird v. Boston 
& M. R. R., 117 A, 691, 80 N.H. 
377. 

Eimltation. 

A cross-examination of a medical 
expert which permits a showing of 
the contents of Standard medical 
books is permisslble only to show 
what the authors thereof have de¬ 
dar ed on the subject, when the ex¬ 
pert h€La based his opinion wholly or 
in part on his reading of medical 
boo-ks, and then only when the state¬ 
ments in such books are not in har- 
mony with his testimony.—Griffllth 
V. Los Angeles Pac. Co., 111 P. 107, 
14 Cal.App. 145. ' 
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Opinion on quoted extracts 
Extracts tirom different Standard 
authors who treat of the matter in- 
volved may be read to the witness 
and his opinion asked thereon.—Con¬ 
necticut Mut. L. Ins. Co. V. Eliis, 89' 
111. 616. 

66b lowa.—Wilcox v. Crumpton, 268 
N.W. 704, 219 lowa 389. 

Vt.—'Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 

67. lowa.—^Wilcox v. Crumpton, 258 
N.W. 704, 219 lowa 389. 

68. 111.—Ullrich v. Chicago City Ry. 
Co., 106 N.E. 828, 266 111. 338, Ann. 
Cas.l916A 793—^Neiner v. Chicago* 
City Ry. Co., 181 Ill.App. 449— 
Weyh V. Chicago City Ry. Oo., 148 
IlLApp. 166. 

69. Mich.—In re Du Bois, 128 N.W. 
1092, 164 Mich. 8. 

70. Mich.—City of Detroit v. Por- 
ath, 260 N.W. 114, 271 Mich. 42— 
Poley V. Grand Rapids & I. Ry. 
Co., 121 N.W. 267, 157 Mich. 57— 
Hali V. Murdock, 72 N.W. 160, Ili 
Mich. 233. 

N.C.—^Lynch v, Rosemary, 83 S.E. 
6, 167 N.C. 98. 

S.C.—Mitchell v. Leech, 48 S.E. 290, 
69 S.C. 413, 104 Am.S.R 811, 66 
L.RA. 723. 

Beason for mle 

If allowed it would constitute an 
indirect method of getting the ex¬ 
tract Into evidence.—^Marshall v. 
Brown, 16 N.W. 65, 60 Mich. 148. 

71- Mich.—^De Haan v. Wlnter, 247 
N.W. 161, 262 Mich. 192—De Haan 
V. Winter. 241 N.W. 923, 2«8 Mich. 
293. 
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The scope of the cross-examination authorized is 
largely within the sound discretion of the trial 
court.'^^ It must be confined to legitimate impeach- 
ment of what the witness has testified to,'^^ to show- 
ing such deficiency in the knowledge of the expert 
as to the Science about which he is testifying as is 
calculated to impair the weight of his testimony 
and should be directed to the extent of his knowl¬ 
edge and his familiarity with the accredited Stand¬ 
ard anthorities of his profession on the subject 
about which he has testified.75 Great care should 
always be taken by the court to confine such cross- 
examination within reasonable limits, and to see 
that quotations read to the witness are so fairly se- 
lected as to present the author’s views on the sub¬ 
ject of the examination.*^® However, a question as 
to whether the author of a scientific work did not 
state a conclusion contrary to that of the witness 
should not be so framed as to appear to be a quo- 
tation from such work.77 An expert witness can- 
not be required to examine a treatise submitted to 
him by cross-examining counsel to enable him to 
point out some portion that might support or con- 
tradict his testimony,78 and it has been held im- 
proper to ask a witness on cross-examination to 
read over to himself a certain paragraph and state 


what it says.7® 

In cross-examining witnesses as to the weight of 
specified articles, commonly recognized and cus- 
tomarily used books or tables on such weights may 
be used.®® 

Purpose of cross-examination. In situations 
where it is proper to cross-examine an expert wit¬ 
ness as to the authorities it is in order to test 
his knowledge,®^ accuracy,®^ learning,®® and the 
weight to be given to his testimony,®^ or to make 
the question clearly intelligible to the witness.®® 

§ 575. For Purpose of Contradiction 

Standard treatises cannot be read in evidence to con¬ 
tradici an expert or skllled witness, uniess he bases his 
opinion on such treatises. 

Standard treatises cannot be read in evidence,®® 
either directly or indirectly,®^ to contradict an ex¬ 
pert or skilled witness who has testified from his 
own experience and observation alofie, and has 
not based his opinions on any specific authorities or 
on the authorities generally;®® but when the wit¬ 
ness assumes to base his opinion on a particular 
treatise it may be read in evidence to contradict 
him,®® and where he testifies as to what the author- 


N.C.—Tilgrliman v. Seaboard Air 

Line R, Co., 89 S.B. 71, 171 N.C. 
652. 

72. U.S.—^Woelfle v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 103 F.2d 417. 

111.—Connecticut Mut. L. Ins. Co. v. 
£:ilis, 89 111. 516. 

Neb.—^Ponda v. Northwestern Public 
Service Co., 292 N.W. 712. 

73. Minn.—Hili v. Ross, 269 N.W. 
396, 198 Minn. 199. 

OroBB-eacamlnatloii held improper 
In action for Injuries recelved in 
school bus when one of rear wheels 
came up through floor, whereln 
plaintiflf claimed dama^es for lum- 
bo-sacral spraln and calclflcation be- 
tween flfth lumbar vertebra and sac¬ 
rum, cross-examination of plalntlfC’s 
specialist as to whether It was com- 
mon conditlon to find six lumbar ver¬ 
tebra Instead of flve, and readlniT 
from medical authority to that ef- 
fect, was improper.—^Hill v. Ross, su¬ 
pra. 

74. Tex.—Gulf, C. & S. F. R. Co, v. 
Farmer, 115 S.W. 260, 102 Tex. 
235, reversingr, Clv.App., 108 S.W. 
729. 

75. Neb.—^Fonda v. Northwestern 
Public Service Co., 292 N.W. 712. 

76. 111.—Connecticut Mut. L. Ins. 
Co. V. Bllis, 89 111. 516. 

77. 111.—Mann v. Blalr, 195 IlLApp. 
254. 


78. U.S.—Hoffschlaeger Co. v. Fra¬ 
gra, C.C,A.Hawail, 290 F. 146. 

79. Tenn.—^Byers v. Nashville, C. 
& St. L. R. Co., 29 S.W. 128, 94 
Tenn. 345. 

80. Miss.—^Harris v. Pounds, 187 So. 
891, 185 Miss. 688. 

81- U.S.—^American Pacific Whaling 
Co. V. Kristensen, CC.A.Wash., 93 
F.2d 17. 

Idaho.—Osbom v. Cary, 152 P. 473, 
28 Idaho 89. 

Ind.—Louisville, N. A. & C. Ry. Co. 
V. Howell, 45 N.B. 684, 147 Ind. 
266. 

Tenn.—Sale v. Eichberg-, 69 S.W. 

1020, 105 Tenn. 333, 62 L.R.A. 894. 
Tex.—^Fort Worth & R. G. Ry. Co. 

V. Woodward, Civ.App., 264 S.W. 
227. 

82. U.S.—^American Pacific Whalingr 
Co. V. Kristensen, C.C.A.Wash., 93 
P.2d 17, 21, citlngr OorpuB JnrlB. 

Tenn.—Sale v. Blchbergr, 69 S.W. 

1020, 105 Tenn. 333, 52 L.R.A. 894. 
22 C.J. p 740 note 7. 

83. Mo.—Ganz v. Metropolitan St. 
Ry. Co., 220 S.W. 490. 

22 C.J. P 740 note 8. 

84. Ark.—*Scullin v. Tiningr, 191 S. 

W. 924, 127 Ark. 124. 

Tex.—^Fort Worth & R. G. Ry. Co. 
V. Woodward, Civ.App., 264 S.W. 
227. 

22 C.J. P 740 note 9. 

86. Conn.—Tompkins v. West, 16 A. 
237, 56 Conn. 478. 
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86. 111.—Ullrich V. Chicaffo City 
Ry. Co., 106 N.E. 828, 265 111. 338, 
Ann.Cas.l916A 793. 

Mass.—^Percoco's Case, 173 N.E. 615, 
273 Mass. 429. ' 

N.C.—Tilgham v. Seaboard Air Line 
Ry., 89 S.B. 71, 171 N.C. 652. 

N.D.—Brown v. Inter-State Business 
Men*s Acc. Ass^n of Des Moines, 
lowa, 224 N.W. 894, 67 N.D. 941. 
Vt.—^Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 

22 C.J. p 741 note 17. 

87. Mich.—^Marshall v. Brown, 16 
N.W. 56, 60 Mich. 148. 

Vt.—^Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 

88. Mich.—^HaJl v. Murdock, 72 N. 
W. 160, 114 Mich. 233. 

Vt.—^Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 

89. U.S.—^E. I. Du Pont de Nemours 
& Co. V. White, C.C.A.N.J., 8 F.2d 
5. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42—De Haan 

V. Winter, 247 N.W. 151, 262 Mich. 
192—De Haan v. Winter, 241 N. 

W. 923. 268 Mich. 293—Hali v. 
Murdock, 72 N.W. 150, 114 Mich. 
233—Pinney v. Cahill, 12 N.W. 862, 
48 Mich. 58'4. 

Neb.—^Winters v. Rance, 261 N.W. 
167, 126 Neb. 577. 

Vt.—^Baldwin y. Gaines, lOjB A. 338, 
92 Vt. 61. 
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ities show, or bases an oplnion in whole or in part 
011 what they advocate, even though he mentions no 
particular author, a Standard authority may be 


used to contradict bis testimony.^® Also such a 
Work may be read in evidence to contradict a state- 
ment as to what the authorities do not say.91 


xm. EES INTEE AUOS 


§ 576. In General 

Under the rule known as “res Inter alios acta*’ a liti¬ 
gant cannot be affected by the words or acts of others 
with whom he Is In no way connected, and for whose 
words or acts he Is not responsible. 

Under the general rule, known as *'res inter alios 
acta,” a litigant cannot be affected by the words or 
acts of others with whom he is in no way connect¬ 
ed, and for whose words or acts he is not legally 


responsible.®^ The rule is one merely of auxiliary 
policy authorizing a trial judge to exclude evidence 
which unduly multiplies issues.®® It is sometimes 
extended to cover proof of relevant facts, which, 
not being subject to direct cognition by the senses, 
can be proved only by showing manifestations which 
circumstantially indicate their existence. Of this 
nature are the mental States, knowledge, motive, in- 
tent, etc., which may be necessary to the existence 
of a claim or liability.®^ 


Wis.—City of Ripon v. Blttel, 30 
Wls. 614. 

22 C.J. p 741 note 18. 

Provlded tefereiLoe made therato ou 
cxoss-examiiLatlon. 

When expert grivingr opinlon cites 
treatise as authonty, treatlse may 
be offered in evidence or Impeach- 
ment, provlded it has been referred 
to on cross-examination.—Conn v. 
Seaboaxd Air Line Ry. Co., 169 S.B. 
331, 201 N.C 157, 77 A.L.R. 641— 
Tilfrham v. Seaboard Air Line Ry., 
89 S.E. 71, 171 N.C. 652. 

Basis of oplalon. dlscovered oa oross- 
examinatlon 

Where medlcal expert testifles for 
flrst time on cross-^examinatlon that 
his oplnion is based on what he has 
read, he may be Interrogated as to 
authorities on which he relies smd 
then be contradlcted by those au¬ 
thorities.—Wllcox V. International 
Harvester Co. of America, 116 N.EJ. 
151, 278 Hl. 466, afflrmihff 198 Hl. 
App. 33. 

90 . Mlnn.—■Wlttenberg vj Onsgrard, 
81 N.W. 14, 78 Mlnn, 842, 47 L.R.A, 
141. 

Vt.—^Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 

91. Wls.—^Brulns v. Brandon Can- 
nlng Co., 257 N.W. 85, 216 Wls. 387. 

9iL U.S.—General Motors Corpora¬ 
tion V. Blackmore, C.O.AMich., 53 
F.2d 726 —luong v. Rasmussen, D. 
C.Mont., 281 F. 236. 

Ala.—^Equitable Life Assur. Soc. of 

U. S. V. Welch, 195 So. 664, 239 
Ala. 463—^Pounders v. Nix, 130 So. 
637, 222 Ala. 27—Rains v. Bth- 
ridffe-Atklns Motor Co„ 127 So. 
906, 221 AJeu 160—^Bynum Bros. v. 
State, 112 So. 348, 216 Ala. 10^— 
Mosely v. Verner, 110 So. 896, 216 
Ala. 420—^Deal v. Hubert, 96 So. 
349, 209 Ala. 18, followed in Bell 

V. Hubert, 96 So. 360, 209 Ala. 22— 
Byars v. James, 94 So. 636,' 208 
Ala. 390—Goldstein v. Harrls, 130 
So. 313, 24 Ala.App. 3, certiorari . 


denied 130 So. 315, 221 Ala. 612— 
Brenard Mtg. Co. v. Sullivan, 104 
So. 887, 21 Ala.App. 44—^Randle v. 
Walker, 84 So. 661, 17 Ala.App. 211. 
Ark.—Jemigran v. Browne, 121 S.W. 
2d 620, 197 Ark. 1—^Royal Neiffh- 
bors of America v. McCullar, 222 
S.W. 708, 144 Ark. 447. 

B.C.—^Boosalis v. Crawford, 99 P.2d 
'374, 69 App-D.C. 141. 

Ga.—^National Ben Franklin Pire 
Ins. Co. V. Purvis, 7 S.B.2d 296, 
61 GaApp. 674. 

Idaho.—Chamberlain v. Amalgramat- 
ed Sugar Co., 247 P. 12, 42 Idaho 
604. 

111.—^In re Moorhouse's Estate, 249 
HLApp. 432. 

La.—^New Orleans Ry. & Light Co. 
V. United States Pidelity & Quar- 
anty Co., 82 So. 372, 146 La. 364. 
Mass.—Wrlght v. Pisher, 126 N.E. 
172, 234 Mass. 70. 

N.C.—Smith v. Pilot Life Ins. Co., 4 
S.E.2d 321, 216 N.C. 162—^Stanley 
r. Whiteville Lumber Co., 114 S. 
B. 385, 184 N.C. 302—Cherry v. 
L. J. Upton & Co., 103 S.B. 912, 
180 N.C. 1—^Bryant v. Bryant, 100 
S.B. 178, 178 N.C. 77—West v. A. 
F. Messick Grocery Co., 60 S.E. 
565, 666, 138 N.C. 166. 

N.D.—Wm. H. White & McCulloch 
Lumber Co. v, Weiohers, 196 N.W. 
98, 99, 50 N.D. 394, citing Corpus 
Juris. 

Or.—^Boord v. KAylor, 197 P. 296, 
100 Or. 366. 

Pa.—^McCabe v. Cannoe, 156 A. 77, 
80'4< Pa. 497—Nowalk v. Hileman, 
180 A. 93, 118 Pa.Super. 322. 

S.C.—Chapman v. Metropolitan Life 
Ins. Co., 173 S.B. 801, 172 S.C. 260. 
Tex.—^White v. Erwin, Civ.App., 67 
S.W.2d 1090, error dismissed— 
'Stowe V. Wooten, Civ.App., 37 S. 
W.2d 1056, affllrmed, Qom.App., 62 
S.W.2d 67—Tuli V. Turley, Civ. 
App., 86 S.W.2d 1101, error dis- 
missed—^Davey v. Coleman, Civ. 
App., 6 S.W.2d 227, error dis¬ 
missed—^Roberts v. Nowlin, Civ. 
App., 290 S.W. 800. 
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Vt.—^Belock V. State Mut. Pire Ins. 
Co., 185 A. 100, 108 Vt. 252, fol¬ 
lowed In Belock for Benefit of 
Cramton v. Union Mut. Pire Ins. 
Co., 186 A. 106, 108 Vt. 264, and 
Belock for Benefit of Cramton v. 
Vermont Mut. Pire Ins. Co., 186 
A. 106, 108 VL 266. 

W.Va,—^Levine Bros. v. Manteli, 111 
S.E. 501, 90 W.Va. 166. 

22 C.J. p 741 note 19. 

Evideace heid not res luter alios 
acta 

(1) In general. 

U.S.—^U. S. V. Mammoth Oil Co., C. 

C. A.Wyo., 14 P.2d 705, reversmg, 

D. C., 5 P.2d 330, and certiorari 
granted Mammoth Oil Co. v. U. S., 
47 S.Ct. 332, 273 U.S. 686, 71 L. 
Bd. 8'40, aflarmed 48 S.Ct. 1, 276 U. 
S. 13, 72 L.Ed. 137. 

Ala.—Coffee County v. Marsh, 96 So. 
891, 209 Ala. 666. 

D.C.—^Boosalis v. Crawford, 99 P.2d 
374, 69 App.D.C. 141. 

Mo.—^ECart v. Brown, App., 216 S.W. 
562. 

N.C.—^Nance v. Western Union Tele- 
graph Co., 98 S.B. 838, 177 N.C. 
813. 

S.C.—Chandler v. People's Nat. Bank 
of Greenville, 138 S.E. 888, 140 S. 
C. 483. 

(2) Although a record is inadmis- 
sible to prove the truth of facts 
thereln set out, except between par¬ 
ties and prlvies, yet, where the mere 
existence of such a record is ma¬ 
teria! to be proved, it is evidence 
of that fact against everyone, and 
the res inter alios acta rule do es 
not apply.—^Palls v. Gamble, 66 N. 
C. 466. 

93. D.C.-r-Boosalis v. Crawford, 99 
P.2d 374, 69 App.D.C. 141. 

94 . Tex.—St. Louis Southwestern R 
Co. V. Duncan, Civ.App.; 164 S.W. 
1087. 

22 C.J. p T42 note 21. 
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§ 579 


§ 577. Relevancy 

Evidence may be exciuded as res inter alios acta 
whether it Is relevant or irrelevant to the issues in the 
case. 

The rule excluding evidence on the ground that 


it is res inter alios acta has been held applicable to 
evidence which is relevantes or irrelevant®® to the 
issues in the case. There is authority, however, 
that evidence which is res inter alios acta is admis- 
sible when relevant to the issues in the case.®^ 


XrV. SBOLAR ACTS OE OOOUEEENCES 


A. IN GENERAL 


§ 578. Introductory Statement 

The general rule Is that the admission of evidence of 
similar acts or occurrences as proof that a particular act 
was done, or that a certain occurrence happened, resta 
largely in the discretion of the trlal court. 

The admissibility of evidence of similar acts, con- 
ditions or occurrences as probative of the commis- 
sion or existence of a particular act, condition, or 
occurrence depends on the facts of each case.®® 
The courts have realized that the admission of such 
evidmce involves the practical inconvenience of 
trying collateral issues®® and protracting the trial,l 
and that it may occasion surprise® or other preju- 
dice® to litigants, and that it may bewilder and mis- 
lead a jury.*^ There is no rule of law, however, 
which prevents the trial of collateral issues, since 


the objection thereto is purely a practical one,® 
and the general rule is that the admission of evi¬ 
dence of similar acts or occurrences as proof that 
a particular act was done or that a certain occur¬ 
rence happened, rests largely in the discretion of 
the trial court,® provided the conditions are sub- 
stantially the same.*^ In the exercise of such dis¬ 
cretion, the court must considcr the extent of the 
similarity, the presence or absence of modifying 
circumstances, and the presence or absence of the 
same essential conditions.® It has been held, how¬ 
ever, that, where the fact sought to be shown, even 
though independent of the litigated fact, neverthe- 
less has an actual and substantial tendency to es- 
tablish or disprove such fact, it must be admitted.® 


B. SIMILAR ACTS 


§ 579. Rule Stated 

The law will not consider evidence that a person 
has done a certain act at a particular time as probative 


of a contention that he has done a similar act at another 
time. 

Evidence of similar acts or transactions is inad- 
missible when irrelevant to the issues in the case.^® 


9B. !D.C.—^Boosalis v. Crawford, 99' 
F.2d 374, 69 App.D.C. 141. 

96 . Ala.—^Rattray v. W. P. Brown & 
Sons Lumber Co., 192 So. 285, 29 
Ala.App. 93, certiorari denled 192 
So. 288, 238 Ala. 5'48. 

111.—Chicago & R I. R. Co. v. 
Schmitz, 71 N.E. 1050, 211 111. 446. 

S.C.—Carter v. American Pruit 
Growers, 184 S.E. 29-2, 136 S.C. 389. 

Vt.—Gero V. John Hancock Mut. Life 
Ins. Co., 18 A.2d 164, 111 Vt. 462. 

22 C.J. p 742 note 28. 

97 . N.Y.—McAvoy v. Schramme, 
264 N.Y.S. 18i, 238 App.Div. 225, 

’ afflrmed 189 N.E. 691, 263 N.Y. 648. 

22 C.J. p 743 note 30. 

98. Mass.—Emerson v. Lowell Gas 
Llght Co., 3 Allen 410. 

22 C.J. p 744 note 34. 

99 . Tex.—Stowe v. Wooten, CIv. 
App., 37 S.W.2d 1066, .1068, clting 
Corpus Juris, and affirmet Com 
App., 62 S.W.2d 67. 

22 C.J. p 744 note 34. 

1- Vt—Foster v. Dickerson, 24 A 
253, 64 Vt 233. ^ 

32 O.J.S.—28 


2. H.J.—Trenton Temperance Hali 
As 5 ’n V, Giles, 33 N.J.Law 260. 

22 C.J. p 744 note 36. 

3. Mo.—^Popejoy v. Hydraulic Press 
Brick Co., 186 S.W. 1138, 193 Mo. 
App. 612. 

22 C.J. P 74'4 note 37. 

4b Mass.—Guidara & Terenzio v. R. 
Guastavino Co., 190 NE. 716, 286 
Mass. 602. 

22 C.J. p 744 note 38. 

5. Mass.—^Reeve v. Dennett, 11 N.E. 
9'38, 145 Mass. 23. 

22 C.J. p 744 note 41. 

6. U.S.-^ones v. U. S., Or., 42 S. 
Ct 218, 268 U.S. 40, 66 L.Bd. 453, 
afidrming, C.C.A, 265 F. 236. 

Minn.—Schmitt v. U. S. Fidelity & 
Guaranty,^ Co., 210 N.W. 846, 169 
Minn. 106—Chrysler v. Randolph 
Sand & Gravel Co„ 193 N.W. 677, 
165 Minn. 297. 

Mo.—^Lake Superior Loader Co, v. 
Huttig Lead & Zlnc Co., 264 S.W. 
396, 305 Mo. 130—Green v. Termi- 
nal R. Ass'n of St Louis, App., 
135 S.W.2d 652, 666, citing Corpns 
Juris. 


Or.—Ragan v. MacGill, 292 P. 1094, 
134 Or. 408, 72 AL.R. 860. 

Wash.—^Woods v. Desmond, 286 P. 

866, 166 Wash. 359. 

22 C.J. p 744 notes 39, 42. 

Corpus Juris cited as stating the 
general rule.—S. J. Van LiU Co. v. 
Fredenck City Packing Co., 141 A. 
898, 903, 165 Md. 303. 

7. Or.—Ragan v. MacGill, 292 P. 
1094, 134 Or. 408, 72 A.L.R. 860. 

8. Mo.—Green v. Terminal R. Ass*n 
of St Louis, App., 136 S.W.2d 662. 

9. Md.—S. J. Van Lill Co. v. Fred- 
eriek City Packing Co., 141 A. 898^ 
155 Md. 303. 

10. U.S.—Peoples Trust & Savings 
Bank v, Hubbell, CC.A.Kan., 102 
F.2d 764—^American S. S. Co, v. 
Wickwire Spencer Steel Co., D.C. 
N.Y., 42 F.2d 886, affirmed, C.C.A., 
49 P.2d 766—^Bader Coal Co.- v, 
Quemahonlng Coal Co., C.C.A.Pa., 
14 F.2d 743—U. S. v. Union Pac. 
R. Co., D.C.MO., 34 F.Supp. 4, mod- 
ifled on other grounds Union Pac. 
R. Co. V. U. S., 61 S.Ct 1064, 313 
U.S. 460, 86 L.Bd. 1453—Northern 
Assur. Co. V. Del Moral, C.C.A 
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Thus the law will not consider evidence that a per- ticular time as probative of a contention that he 
son has, or has not, done a certain act at a par- has, or has not, done a similar act at another time.^i 


Puerto Rico, 300 P. 613—Lamson 
Bros. & Co. V. Turner, C.C.A.Neb., 
277 F. 680—Este ve Bros. & Co. v. 
Harrell, C.C.A.La., 272 P. 382— 
Flowers v. Bush & Witherspoon 
Co., Tex., 264 F. 519, 166 C.C.A. 77 
—The Whisper, C.C.A.Tenn., 268 
P. 464. 

Ala.—Harduval v. Mitchell, 127 So. 
168, 220 Ala. 695—NIxon & Phil¬ 
lips V. arant, 124 So. 216, 220 Ala. 
84—Southern Ry. Co. v. Morris, 
98 So. 387, 210 Ala. 463—Schwarz 
V. Lou-Ala Inv. Co., 127 So. 786, 
23 Ala.App. 498. 

Ark.—Merchants' Bank of Kansas 
City V. Searcy Wholesale Grocer 
Co.. 266 S.W. 961, 166 Ark. 163— 
Davlson v. Harris, 266 S.W. 67, 
165 Ark. 618—Mastell v. Salo, 215 
S.W. 583, 140 Ark. 408. 

Cal.—^Hlnd v. Overseas Agencles, 208 
P. 110, 189 Cal. 319—Whepley Oil 
Co. V. Associated Oll Co., 44 P.2d 
670, 6 Cal.App.2d 94—^Provensal v. 
Michel, 266 P. 680, 89 Cal.App. 
694—Miller v. Lerdo Land Co., 199 
P. 1073, 62 Cal.App. 662. 

Colo.—^Wood V. Hazelet, 237 P. 161, 
77 Colo. 442—^Western Live Stock 
Loan Co. v. Creaghe, 206 P. 795, 
71 Colo. 334. 

Ga.—Georgia State Sav. Ass’n v. 
Wilson, 6 S.E.2d 14, 189 Ga. 21— 
Deckner-Willingham Lumber Co. 
V. Tumer, 165 S.B. 1, 171 Ga. 240 
—Bank of Emanuel v. Smith, 124 
S.E. 114, 32 Ga.App. 606—Mendel 
V. Converse & Co., 118 S.B. 586, 
30 Ga.App. 649—Mackle Const Co. 

V. Hotel Baulpment Co., 102 S.B. 
868, 26 Ga.App. 137. 

Idaho.—Curtis v. Western Report- 
ing & Credit Co., 230 P. 771, 39 
Idaho 784. 

111.—^Independent Oil Men’s Ass*n v. 
Fort Dearborn Nat. Bank, 142 N. 
E. 468, 311 111. 278, afflrmlng 226 
IlLApp. 670. 

Ind.—Shell Petroleum Corporation v. 
Earnest, 187 N.B. 211, 97 IndLApp. 
483—Peichter v. Swift, 132 N.E. 
662, 77 Ind.App. 427. 
lowa.—Coughlon v. Pedelty, 233 N. 

W. 63, 211 lowa 138—Bohen v. 
North American Life Ins. Co. of 
Chlcago, 177 N.W. 706, 188 lowa 
1349. 

Md.—Smart v. Graham, 20 A.2d 674 
—James L. Keman Co. v. Cook, 
169 A. 266, 162 Md. 137—Hettle- 
man v. Prank, 110 A. 716, 136 Md. 
361—Martin Fertllizer Co. v. 
Thomas & Co., 109 A. 458. 135 Md. 
633—^Davison Chemical Co. v. 
Baugh Chemical Co., 106 A. 269, 
134 Md. 24. 

Mass.—W. H. Ballard Co. v. Lipp, 
192 N.E. 492, 288 Mass. 168—Roth- 
well V. First Nat. Bank, 190 N.B. 
812, 286 Mass. 417—Childs, Jefl- 
rles & Co. V. Bright, 186 N.B. 671,. 


283 Mass. 283—^Holyoke Nat. Bank 
V. Proulx, 167 N.E. 621, 267 Mass. 
296—Eavis-Hill Co. v. Wells, 149 
N.E. 693, 254 Mass. 118—Ray- 

mond Syndicate v. American Ra¬ 
dio & Research Corporation, 160 N. 
E. 821, 263 Mass. 147—Henry J. 
Perkins Co. v. City of Springfleld, 
143 N.B. 329, 248 Mass. 447—Allen 
V. Abramson, 139 N.E. 648, 245 
Mass. 321. 

Mich.—^W, T. Rawleigh Co. v. Peters, 
207 N.W. 813, 233 Mich. 666. 

Minn.—Schmitt v. U. S. Pidelity & 
Guaranty Co., 210 N.W. 846, 169 
Minn. 106. 

Miss.—^Rex Motor Car Mfg. Co. v. 

Dupont, 96 So. 684, 132 Miss. 604. 
Mo.—Gillioz V. State Hjghway Com- 
misslon, 153 S.W.2d 18—Rlce v. 
Lammers, App., 66 S.W.2d 161— 
Farmers’ State Bank v. Bames, 
App., 276 S.W. 93—Broughton v. 
Hunter^s Bank, App., 264 S.W. 469 
—Pattonsburg Sav. Bank v. Koch, 
App., 256 S.W. 580—^Lion Match 
Co. V. Hess, App., 263 S.W. 108. 
N.J.—Gurtman v. Harris, 166 A. 329, 
9 N.J.Misc. 1064. 

N.Y.—Siegel v. Huebshman, 176 N.T. 
S. 71, 187 App.Div. 648—Jawitz v. 
Reitman, 217 N.T.S. 480, 128 Misc. 
20 . 

N.C.—Bnttain v. Atlantic & T. Ry. 
Co., 9 S.B.2d 416, 217 N.C. 737— 
North Carolina Cotton Growers' 
Co-op. Ass*n V. Tillery, 160 S.E. 

■ 767, 201 N.C. 631. 

N.D.—^Wilkins V. National Union 
Pire Ins. Co. of Pittsburgh, Pa., 
189 N.W. 317, 48 N.D. 1296. 

Okl.—^Mid-Continent Petroleum Cor¬ 
poration V. Poage, 112 P.2d 166— 
Wolverine Oil Co, v. Parks, 193 P. 
624, 79 Okl. 818. 

Or.—Seabrook v. Foley Box Factory 
269 P. 890, 122 Or. 611. 

Pa.—Steinberg v. M. Nathan & Bro., 
160 A. 899, 300 Pa. 496—Newbold 
v. Mead, 67 Pa.. 487—Caulfield v. 
.aitna Life Ins. Co. of Hartford, 
Conn., 19 A.2d 676, 144 Pa. Super. 
267—Stem V. Hess, 78 Pa.Super. 
413. 

S.C.—Jordan v. Hudgens, 148 S.B. 
811, 146 S.C. 209—^Livingston v. 
Reid-Hart-Parr Co., 109 S.B. 106, 
117 S.C. 391. 

Tex.—Stowe v. Wooten, Com.App., 
62 S.W.2d 67, afflrming, Civ.App., 
37 S.W.2d 1066—Albright v. Smith, 
Com,App., 288 S.W. 178, afflrming 
Smith V. Allbright, Civ.App., 279 
S.W. 862, and reversed on other 
grounds Allbnght v. Smith, Com. 
App., 6 S.W.2d 970—^McCaskill v. 
Davis, Civ.App., 134 S.W.2d 738— 
Coe V. Widener, Civ.App., 122 S. 
W.2d 268—^Houston & West Texas 
Oil Co. V. Storey, Civ.App., 117 S. 
W.2d 832, error dismissed—Ameri¬ 
can Nat Ins. Co. v. Meneses, Civ. 
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App., 42 S.W.2d 1047, foUowed In 
American Nat. Ins. Co. v. Castillo, 
Civ.App., 42 S.W.2d 1048—^Alex¬ 
ander V. Good Marble & Tile Co., 
Civ.App., 4 S.W.2d 636, error re- 
fused—Reese v. Carey Bros., Civ 
App., 286 S.W. 307—^National Life 
& Accident Ins. Co. v. Sanchez, 
Civ.App., 281 S.W. 891—L. B. Price 
Mercantile Co. v. Moore, Civ.App., 
263 S.W. 657, error dismissed Na¬ 
tional Compress Co. v. Hamlin, 269 
S.W. 1024, 114 Tex. 376—Smith v. 
Roberts, Civ.App., 218 S.W. 27— 
Williams v. Gardner, Civ.App., 216 
S.W. 981. 

Utah.—Guaranty Mortg. Co. v. Elli- 
son, 239 P. 29, 66 Utah 1. 

Wash.—Johnson v. Associated Oil 
Co. of Califomia, 17 P.2d 44, 170 
Wash. 634—^David P. Eastman, 
Inc., V. Northwestern Mut Life 
Ins. Co., 13 P.2d 488, 169 Wash. 
126—^Hahn v. Brickell, 237 P. 306, 
136 Wash. 189, reversing 229 P. 
739, 131 Wash. 212—^May v. Rob¬ 
erts, 219 P. 66, 126 Wash. 646— 
Great Western Motors v. Hibbard, 
192 P. 968, 112 Wash. 641. 

W.Va.—Hili v. Ansted Nat. Bank, 
123 S.E. 417, 96 W.Va. 649. 

Wis.—Sachs V. North American Life 
Ins. Co. of Chlcago, 230 N.W. 612, 
201 Wis. 637. 

39 O.J, p 63 notes 62-64—41 C.J. p 
8 note 64. 

II. U.S.—Johnstown Tribune Pub. 
Co. V. Brlggs, C.C.A.Pa., 76 P.2d 
601—U. S. V. Bighorn Sheep Co., 

D. aWyo., 9 F.2d 192. 

Ariz,—Callfornia State Life Ins. Co 
V. Fuqua, 10 P.2d 968, 40 Ariz. 148. 
Cal.—Sun Oll Co. of Califomia v. 
Union Drilllng & Petroleum Co., 
280 P. 635, 208 Cal. 114——Larson v. 
Larsen, 236 P. 979, 72 Cal.App. 169 
—^Walberg v. Underwood, 183 P. 
264, 41 Cal.App. 679. 

Conn.—Henry v. Kopf, 131 A. 412, 
104 Conn. 73. 

Fla.—^McKee v. First Nat Bank & 
Trast Co. in Orlando, 159 So. 669, 
118 Fla. 505. 

Ga.—^Duncan v. Bailey, 134 S.B. 87, 
162 Ga, 467—Frederics, Inc., v. 
Felton Beauty Supply Co., 198 S. 

E. 824, 68 Ga.App. 320—Summer v. 
Hogsed, 162 S.E. 260, 41 Ga.App. 
207. 

III. —Stephens v. Collison, 161 N.B. 
68, 330 111. 48—Lamb v. Pidelity 
& Deposit Co. of Maryland, 267 111. 
App. 262. 

lowa.—Meredith v. Cari Toungstrom 
Co., 206 N.W. 749—Streblow v. 
Sylvester, 191 N.W. 788, 196 lowa 
168. 

Kan.—Prymek v. Herink, 289 P. 412, 
413, 131 Kan. 77, quoting Ctorpns 
Juzls. 

Ky.—Powlkes v. Ohio Valley Tie Co., 
271 S.W. 676, 208 Ky. 636—John- 
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§ 580 


One vice or moral c’ei*eliction cannot be proved as 
a circumstance to show the existence of another not 
necessarily or vitally connected with it as canse or 
effect.l2 It is even clearer that a person cannot be 
shown to have done an act by evidence that another 
person has done a similar act,^^ although both per- 
sons are under the control of a single manage- 
mtntM 


§ 580. When Admitted 

Evidence as to the commlsslon of acts simfiar to that 
Involved nna/ be relevant as bearing on the probabllfty 
that the act In Issue has been committed. 

Evidence of similar acts or transactions is admis- 
sible when relevant to prove an issue in the case,l® 
or when it goes to the corroboration of evidence al- 


son V. Wyan, 268 S.W. 949, 202 Ky. 
3'3—Rakestraw v. Sebree Depoalt 
Bank, 225 S.W. 60*6, 189 Ky. 668. 
La.—Turner v. Item Co., 6 La.App. 
270. 

Md.—^Kremis v. Kremis, I6l A. 266, 
163 Md. 223—^Davlson Chemical 
Co. V. Baugrh Chemical Co., 106 A. 
269, 134 Md. 24. 

Mich.—Stranahan v. Genesee County 
Farmers’ Mut. Flre Ins. Co., 218 
N.W. 688, 242 Mich. 413--Bay State 
Mining Co. V. Saginaw Baking Co., 
196 N.W. 204, 226 Mich. 667. 

Mo.—^Punsch V. Stevenson, 223 S.W. 
693—Lorle v. Ijumbermen*s Mut. 
Casualty Co., App., 8 S.W.2d 81— 
Pyrtle v. International Shoe Co., 
App., 291 S.W. 172—^McKeehsin v. 
McNealey, App., 282 S.W. 1048— 
Balley-Ball-Pumphrey Co. v. Ger- 
man, 247 S.W. 483, 213 Mo.App. 11 
—Turner v. King, App., 224 S.W. 
91—^Bovard v. Merganthaler Lino- 
type Co., App., 209 S.W. 965. 
N.J.—Schaffer v. Hurd, 130 A. 228. 
98 N.J.Bq. 143—Schotland v. 
Hlrsch, 166 A. 21, 9 N.J.Misc. 600. 
N.Y.—^Breslow v, Manchester, Rob- 
ertson, Alllson, 191 N.Y.S. 885, 199 
App.Div. 467—Kelly v. Home Mut. 
Fire Ins. Co. of Broome County, 
180 N.Y.S. 667, 190 App.Div. T64. 
N.C.—^Robbins v. Alexander, 14 S.B. 
2d 425, 219 N.C. 476—^Nance v. 
Western Union Telegraph Co., 98 
S.E. 838, 177 N.C. 313. 

N.D.—^Piechotta v. Fried, 181 N.W. 
602, 46 N.D. 620. 

Okl.—^National Surety Co. v. Slov- 
er. 269 P. 364, 132 Okl. 104— Con¬ 
cordia Pire Ins. Co. v. Wise, 246 
P. 595, 114 Okl. 254— Hunt v. 

Jones, 22-4 P. 364, 98 Okl. 99— 
Claggett V. Hampton, 22l P. 707, 
94 Okl. 26'2. 

Pa—Roney v. Clearfleld County 
Grange Mut. Fire Ins. Co., 3 A. 
2d 365, 332 Pa 447—Jamestown 
Iron & Metal Co. v. Knofsky, 154 
A. 16, 302 Pa. 483—^Relfsnyder v. 
Dougherty, 162 A. 98, 301 Pa. 328 
—^In re Leadehham’s Estate, 137 
A. 247, 289 Pa 216—Listie Coal 
Co. V. Faimers’ National Bank of 
Somerset, 136 A. 106, 287 Pa 337 
—^Baumeister v. Baugh & Sons 
Co., 16 A.2d 42-4, 142 PaSuper. 346 
—Keiter v. Miller, 170 A. 364, 111 
PaSuper. 594. 

R.I.—^Pontes v. United Electric Rys. 
Co., 170 A. 674, 64 R.I. 139, citing 

OoxpuB Joris. 


S.C.—Williams v. Atlantic Coast 
Lumber Corporation, 134 S.B. 390, 
394, 136 S.C. 423, citing Ooxpns 
Jnxls. 

Tex.—Houston Electric Co. v. Mc- 
Leroy, Civ.App., 163 S.W.2d 617, 
error granted—Traders & General 
Ins. Co. V. Boysen, Civ.App., 123 
S.W.2d 1016, error dismlssed, judg- 
ment correct—^Beckner v. Barrett, 
Civ.App., 81 S.W.2d 719, error dis¬ 
mlssed—San Antonio Cotton Mills 
V. De Latte, Clv.App., 43 S.W.2d 
486—Scales v. Lindsay, Civ.App., 
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throws on the state of mind of a person,i8 as, for 
example, his knowledge,!® or motive or intent.20 


P. 865, 68 Cal.App. 24'4—Ricloli v. 
Liynch, 223 P. 88, 6*6 Cal.App. 63— 
Pacific Peed Co. v. Kennel, 218 P. 
274, 63 Cal.App. 108. 

111.—Du Bois V. People, 65 N.E. 658, 
200 111. 157, 93 Am.S.R. 183—Tara- 
sek v. Koscmszko Buildlng' & Loan 
Ass’n No. 3 of Chlcago, 218 111. 
App. 487. 

lowa.—Olson v. Shuler, 2*21 N.W. 
941, 208 lowa 70—^Babb v. Herrlngr 
Motor Co., 186 N.W. 672, 193 lowa 
794. 

ICan.—^Atcbison Sav. Bank v. Pot- 
ter, 179 P. 319, 104 Kan. 373. 

Md.—^Bracey v. McGary, 106 A. 6‘27, 
134 Md. 279. 

Mass.—^Kavolsky v. Kaufman, 173 N. 
E. 499, 27'3 Mass. 418—Landfield 
v. Albiani Lunch Co., 168 N.E. 160, 
268 Mass. 528. 

Mich.—J. B. Coit Co. v. Reade, 190 
N.W. 672, 221 Mich. 92. 

Mlnn.—Cashman v- Bremer, 262 N. 
W. 216, 196 Mlnn. 195—BYaser v. 
Farmers’ Co-op. Co., 209 N.W. 33, 
167 Minn. 369, rearffument denled 
209 N.W. 913, 167 Minn. 369. 

Mo.—^Krech v. Pacific R. Co., 64 Mo. 
172—^Pischer v. Western & South¬ 
ern Indemnlty Co., 110 S.W.2d 811, 
233 Mo.App. 886—Bailey-Ball- 
Pumphrey Co. v. German, 247 S.W. 
483, 213 Mo.App. 11—^Boyajlan 

Bros. V. Relnhelmer, App„ 229 S. 
W. 441, afflrmed Sup., 250 S.W. 
364. 

Mont.—W. T. Rawleiffh Co. v. Miller, 
73 P.2d 562, 106 Mont 466. 

N.H.—Weston v. Ball, 116 A. 99, 80 
N.H. 276. 

N.T.—Stelndler v. Meehan, 250 N.T, 
S. 61, 140 Misc. 160—^Elffuelra v. 
Eaffle Savlngrs & Lioan Co., 176 N. 
Y.S. 846, 107 Misc. 101. 

N.C.—^Anderson v. Reidsville Anause- 
ment Co., 196 S.E. 386, 213 N.C. 
130—^Bank of Varlna v. Sherron, 
119 S.B. 497, 186 N.C. 297. 

Pa.—^Laney v. Columbia Natural Gas 
Co., 168 A. 266, 305 Pa. 627. 

R. I.—Screw Mach. Products Corpo¬ 
ration V. Cutter & Wood Supply 
Co., 117 A. 659, 44 R.I. 409. 

S. C.—^Dowllngr V. Penner, 126 S.E. 
432, 131 S.C. 62. 

Tenn.—Armstrong- v. Bowxnan, 115 
S.W.2d 229, 21 Tenn.App. 673— 
Dark Tobacco Growers’ Co-op. 
Ass'n v. Mason, 263 S.W. 60, 160 
Tenn. 228. 

Tex.—Reese v. Carey Bros., Civ.App., 
286 S.W. 307—a W. Hahl Co. v. 
Cunnlngrham & Btardy, Civ.App., 
246 S.W. 108—Hartt v. Yturria Cat- 
tle Co., CIvAlPp., 210 S.W. 612, ap- 
peal dlsmisse^ Com.App., 228 S. 
661—Pt Worth & D. C. Ry. Co. 


V. Strickland, Civ.App., 208 S.W. j 
410. 

Wash.—Sunset Motor Co. v. Wood- 
ruff, 228 P. 619, 130 Wash. 616. 

22 C.J. p 746 notes 63, 55, 56, p 763 
note 67—^39 C.J. p 63 notes 65-67. 

1& Tex.—Wrather v. Parks, Civ. 

App., 227 S.W. 613. 

22 C.J. p 746 note 64. 

17. Cal.—^Lobree v. L. B. Whlte 
Lumber Co., 199 P. 821, 53 Cal. 
App. 86. 

Ga.—Meeks v. Withers, 184 S.E. 604, 
181 Ga. 787. 

lowa.—Hayden v. Latch, 182 N.W. 
868, 191 lowa 469. 

Kan.—^Moreland v. National Councll 
of Security Ben. Ass’n, 212 P. 93, 
112 Kan. 687. 

Md.—^Reinhart v. Cunnlngrham, 157 

A. 896, 162 Md. 698—Conservation 
Co. V. Stlmpson, 110 A. 495, 136 
Md. 314. 

Mass.—Blanconi v. Crowley, 15'2 N. 

B. 306, 266 Mass. 187—Peinbergr v. 
Pooryu, 143 N.B. 824, 249' Mass. 
88—Metropolitan Trust Co. v. Ped- 
eral Trust Co., 122 N.E. 413, 232 
Mass. 36'3. 

Minn.—Baltrusch v. Braulick, 236 N. 

W. 924, 183 Minn. 470. 

Mo.—^Essey v. Bushakra, 252 S.W. 
469, 299 Mo. 147—Texas Co. v. 
First Bank & Trust Co., App., 106 
S.W.2d 28—American Mfg. Con- 
cem V. Manufacturers' Printery, 
App., 6 S.W.2d 984. 

Mont.—0’Nelll v. Wall, 62 P.2d 672, 
103 Mont. 388. 

N.Y.—In re Booth's Will, 213 N.Y. 
S. 68'4, 215 App.Div. 616—^Brendan 
Realty Co. v. Ellerstein, 173 N.T. 
S. 378. 

Okl.—^Drummond v. Corbin, 77 P.2d 
692, 182 Okl. 338. 

Tenn.—Southern Ry. Co. v. Porrest, 
13 Tenn.App. 547. 

Vt—^Hendrickson v. International 
Harvester Co. of America, 136 A. 
702, 100 Vt. 161. 

Wash.—^Beeler v. Pacific Pruit & 
Produce Co., 2'83 P. 4, 1'38 Wash. 
116. 

W.Va.—^Dlckinson Puel Co. v. Glenn 
Coal Co., 137 S.B. 639, 103 W.Va. 
366—Glbbard v. Evans, 106 S.E. 
37, 87 W.Va. 650. 

22 C.J. p 746 note 67. 

18. Ala.—^Ex parte Messer, 152 So.' 
24*4, 245, 228 Ala. 16, cltiniT Oor- 
pus JiizlB—Great American Ins. 
Co. V. Dover, 130 So. 336, 221 Ala. 
612. 

Cal.—^Larson v. Larsen, 236 P. 979, 
72 Cal.App. 169—WaJbergr v. Un- 
derwood, 183 P. 264, 41 Cal.App. 
679. 

‘ Ga.—^Deckner-Willinsrham Lumber 

436 


Co. V. Turner, 166 S.E. 1, 171 Ga 
240. 

Mich.—^Milwaukee Tank Works v. 
Easl Jordan Co-Op. Ass'n, 218 N. 
W. 660, 242 Mich. 266. 

Mo.—^ITarmers’ Bank of Billlngs v. 
Schmldt, 26 S.W.2d 625, 223 Mo. 
App. 1098. 

N.Y.—^Zinman v. Lockwood, 246 N. 

Y.S. 696, 138 Misc. 592. 

Okl.—Clagrgrett v. Hampton, 221 P, 
707, 94 Okl. 252. 

Vt.—^Land Finance Corporation v, 
Sherwin Electric Co., 146 A. 72, 
102 Vt. 73, 75 A.L.R. 1026. 

Va.—^Ely V. Gray, 100 S.E. 660, 125 
Va. 708. 

W.Va.—Miles P. Bixler Co. v. Duns- 
more, 166 S.E. 72, 109 W.Va 727. 
22 C.J. p 747 note 68. 

19. lowa—^Parmers* Nat. Bank of 
Kingrsley v. Pratt, 186 N.W. 92'1, 
193 lowa 406. 

N.C.—Bank of Varlna v. Sherron, 119 
S.E. 497, 186 N.C. 297. 

Ohio.—Galf Estate Co. v. Grote, 163 
N.E. 919, 22 Ohio App. 44. 

Or.—Union Central Life Ins. Co. v. 
Kerron, 264 P. 463, 456, 128 Or. 
70, auotlngr Corpus Juris—Second 
Northwestern Pinance Corporation 

V. Mansfield, 262 P. 400, 121 Or. 
236, rehearingr denied 264 P. 1023, 
121 Or. 236. 

Pa—^Baumeister v. Baugrh & Sons 
Co., 16 AL.2d 424, 142 PaSuper. 346. 
Tex.—Great Southern Sulphur Co. v. 
Mills, Civ. App., 267 S.W. 628— 
Wrather v. Parks, Civ.App., 227 S. 

W. 613. 

Wash.—May v. Roberts, 219 P. 66, 
126 Wash. 6*46. 

22 C.J. p 748 note 61. 
ao. U.S.—^Richardson v. Smith, C.C. 
A.Conn., 102 P.2d 697. 125 A.L.R 
774—^National Labor Relations 
Board v. Pacific Greyhound Lines, 

C.C.A., 91 P.2d 458, certiorari 

ffranted 68 S.Ct. 270, 302 U.S. 679, 
82 L.Bd. 624, reversed on other 
grrounds 68 S.Ct. 677, 303 U.S. 272, 
82 L.Bd. 83'8—U. S. v. 169 Bales 
Contalnlng Wool, C.C.A.N.Y., 66 P. 
2d 736, certiorari denled 169 Bales 
Contalning Wool, etc., v. U. S.', 62 
S.Ct. 602, 286 U.S. 662, 76 L.Ed. 
1287. 

Ark.—Myers v. Maittln, 272 S.W. 856, 
168 Ark. 1028. 

Cal.—^Atklns Corporation v. Toumy, 
67 P.2d 480, 6 Cal.2d 206—Rosen- 
berg V. Geo. A. Moore & Co., 229 
P. 34, 194 Cal. 392—Adams v. Har- 
rison, 9*3 P.2d 237, 3'4 Cal.App.2d 
288—^Liberty Bank v. Nonnenmann, 
274 P. 668, 96 Cal.App. 478—Lar- 
son V. Larsen, 236 P. 979, 72 Cal. 
App. 169. 

Ga—Deckner-Willingrhaiu Lumber 



ETIDENCE 


§ 582 


32 C.J.S. 


§ 581. - Course of Conduct or Dealing 

Evfdence of a course of conduct or dealing followed 
by a person may be admitted to prove that he acted In 
accordance with it on a given occasion. 

Evidence of a course of conduct or dealing may 
be admitted where pertinent to an issue in the 
case.21 When, in the opinion of the court, a course 
of conduct or dealing on the part of a given indi- 
vidual is established as to render its continuance 
to the time involved in the issue probable, its ex- 
istence may be used as evidence that he acted in 
accordance with it on a particular occasion ,22 pro- 
vided such course of conduct is shown to have been 
continuous and systematic.23 There are, however, 
a number of cases in which evidence tending to 
Show a course of conduct has been rejected as not 
sufficiently probative of the doing, on a particular 
occasion, of an act in accordance therewith.24 

§ 582. -Habit 

Evidence of the existence of a habit on the part of 


an animal or person may, where the evidence Is con- 
flictlng, be admitted to prove that he acted in accord¬ 
ance with It on a given occasion. 

Evidence of habit is frequently rejected when 
offered for the purpose of showing that a person 
acted in accordance with such habit on a particular 
occasion,25 especially where direct evidence is or 
can be produced,^^ or the act* is otherwise fully 
proved.27 On the other hand it has been felt that 
the existence of a habit, causing a more or less 
settled or automatic reaction to physical or men- 
tal stimulus, presents a stronger relevancy as to 
what happened on a particular occasion than would 
the mere doing of an isolated act of a similar na¬ 
ture at another time.28 Accordingly, proof of the 
existence of a habit may be received where this is 
the only fact obtainable which is relevant to the 
point,29 or where the evidence is conflicting.^^^ 
Where the existence of a habit is probative for 
some reason other than that it rende;“s probable 
the fact that the person acted in accordance with it 
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on a partiCular oecasicn, the evidence should be re- 
ceived.^^ 

Habits of animais, being a matter of instinct rath- 
er than of reason, and hence more invariable in 
their operation, may be proved as tending to show 
that on a particular occasion an animal acted in 
accordance therewith,®^ and a course of conduct 
habitual to a certain species of animal has been 


received as tending to throw Hght on the conduct 
of a member of that species on a particular occa- 

sion.S3 

Proof of habit. In the case of a human being, 
habit cannot be shown by evidence of how the in- 
dividual acted on particular occasions,^^ but a habit 
of animais may be proved by showing specific in- 
stances of its operation.35 


C. SIMILAE OCCURRENCES 


§ 583. In General 

In the absence of a showing that the essentlal con- 
dltions were the same, an issue as to the exfstence or 
occurrence of a particular fact, condition, or event, can¬ 
not be proved by evidence as to the exfstence or occur¬ 
rence of other facts, conditions, or events, although they 
be, fn sonrie respects, simllar. 

Evidence of similar facts, conditions, or occur- 
rences is inadmissible where not pertinent to the 
issues in the case.^® Thus, in the absence of a 
showing that the essential conditions were the same, 
an issue as to the existence or occurrence of a par¬ 


ticular fact, condition, or event cannot be proved by 
evidence as to the existence or occurrence of other 
facts, conditions, or events, although they be, in 
some respects, similar.^^ 

§ 584. Similarity in Essential Conditions 

An issue as to the existence or occurrence of a par¬ 
ticular fact, condition, or event, may be proved by evi¬ 
dence as to the existence or occurrence of similar facts, 
conditions, or events, under the same, or substantially 
similar, circumstances. 

Since the observed uniformity of nature raises 
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lay, 186 So. 904, 237 Ala, 116. 

Cal.—^McLaughlin v. Los Angeles 
Ry. Corporation, 182 P. 44, 180 Cal. 
627. 

D.C.—Small v. Pennsylvania R. Co., 
80 F.2d 704, 66 App.D.C. 112, cer¬ 
tiorari denied 66 S.Ct. 669, 297 U. 

S. 724, 80 L.Ed. 1008. 

Ga,—^Hines v. Moore, 148 S.E. 162, 
168 Ga. 461. 

111.—^Porest Preserve Dlst. of Cook 
County v. Barchard, 127 N.E. 878, 
293 111. 566—^Lathrop-Paulson Co. 

V. Perksen; 229 IlLApp. 400. 
lowa,—Slinger v. Farmers* Mut. 

Hail Ins. ASB’n of lowa, 258 N.W. 
101, 219 lowa 329—Phillips v. 

Leuth,' 204 N.W. 301, 200 lowa 272. 
Ky.—J. B. Coit' Co, V. Asher, 39 S. 

W. 2d 263, 239 Ky. 236-^. B. Coit 


Co. V. Baker, 9 S.W.2d 616, 225 
Ky. 526—Moors v. Kentucky Elec- 
trical Co., 208 S.W. 15, 182 Ky. 
825. 

Minn.—^In re Belt Line, Phalen, and 
Hazel Park Sewer Assessment, 222 
N.W. 622, 176 Mmn. 62. 

Mo.—^E. C. Rohinson Lumber Co. v. 
Lansdell, 263 S.W. 24, 216 Mo.App. 
367. 

N.T.—Gouge V. Roberts, 63 N.Y. 619 
—Cantor v. National Surety Co., 
204 N.T.S. 86, 208 App.Dlv. 370— 
Doyle V. Levy, 36 N.T.S. 434, 89 
Hun 360, 

Okl.—Stevens v. Ponder, 41 P.2d 69, 
170 Okl. 637. 

Tex—Longenecker v. Ward County 
Water Improvement Pist. No. 3, 
CivApp., 8 S.W.2d 306—Prairie 
Pipe Line Co. v, Dalton, Civ.App., 
243 S.W. 619. 

Utah.—^Battle Creek Bread Wrap- 
ping Mach. Co. v. Paramount Bak- 
ing Co„ 39 P.2d 323, 83 Utah 67. 

Vt—Thayer v. Glynn, 106 A. 834, 
93 Vt 257. 

37. Ga.—^Hathcox v. Atlanta Coca- 
Cola BottUng Co., 178 S.E. 404, 
406, 60 Ga.App. 410, quotlng Cor¬ 
pus JTLXlS. 

111.—Sanitary Dlst. of Rockford v. 
Johnson, 174 N.E. 862, 343 111. 11. 

lowa.—Standard Oll Co. (Indiana) v. 
Stubbs-Auckland Oil Co., 266 N. 

[ W. 121, 221 lowa 489—Crouch v. 
National Live Stock Remedy Co., 
217 N.W. 667, 206 lowa 61. 

Ky.—^Phelps v. Home Owned Stores, 
46 S.W.2d 1090, 242 Ky. 631. 

Md.--S. J. Van Lill Co. v. Frederick 
City Packing Co., 141 A. 898, 902, 
156 Md. 303, citing Corpus Juris— 
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Metal Package Corporation ofNew 
Tork V. Osborn, 126 A. 752, 146 
Md. 371—Great Eastem Casualty 
Co. V. Schwarts, 122 A. 647, 143 
Md. 462—^W. H. Bdgar & Son v. 
Imperial Ice Cream Co., 116 A 
461, 139 Md. 630. 

Mass.—Guidara & Terenzio v. R. 
Guastavino Co., 190 N.E. 716, 286 
Mass. 502. 

Mo.—Lake Superior Loader Co. v. 
Huttig Lead & Zinc Co., 264 S.W. 
396. 306 Mo. 130. 

N.J.—Spence v. Hutchinson, 130 A. 

612, 102 N.J.Law 131. 

N.C.—Doyle v. Whitley, 200 S.E. 
888, 214 N.C. 814—^Enloe v. Char- 
lotte Coca-Cola Bottling Co, 180 
S.E. 682, 684, 208 N.C. 305, citing 
Corpns JnxLs—^McCord v. Harrl- 
son-Wright Co., 163 S.E. 406, 198 
N.C. 742. 

N.D.—Cretors v. Troyer, 247 N.W. 
668, 63 N.D. 231. 

Pa.—^Nusbaum v. Hartford Pire Ins. 

Co., 132 A. 177, 286 Pa. 332. 

S.D.—McMonies v. Geiman, 219 N. 
W. 262, 62 S.D. 648—^Housman v. 
Geiman, 213 N.W. 19, 61 S.D. 214. 
Tex.—^Houston Electric Co. v. Mc- 
Leroy, Civ.App., 163 S.W.2d 617. 
error , granted—Tyrrell-Combest 
Realty Co. v. Adams, Civ.App., 291 
S.W. 262—Swann v. Mills, Clv. 
App., 219 S.W. 860, dismissed for 
want of Jurlsdlction. 

Va.—Monroe & Monroe v. Cowne, 
112 S.E. 848, 133 Va. 181. 

Wash.—^Los Angeles Clive Growers’ 
Ass*n V. Pacific Grocery Co., 206 P. 
376, 119 Wash. 293. 

22 C.J. p 750 note 80. 
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an inference that like causes will produce like re- 
sults, even though there may be some dissimilarity 
of conditions in respect to a matter which cannot 
reasonably be expected to have affected the re¬ 
suit,38 an issue as to the existence or occurrence 
of a particular fact, condition, or event, may be 
proved by evidence as to the existence or occur¬ 
rence of similar facts, conditions, or events, under 
the same, or substantially similar, circumstances.39 
The burden rests on the party offering the evidence 
to satisfy the court that the necessary similarity of 
conditions exist,^® and the action of the court in 
admitting such evidence involves no finding with 
respect thereto except that sufficient similarity has 
been shown to warrant its reception^^ 

§ 585. Continuing Facts 

The existence of a fact at a particular time may, 


under some circumstances, be shown by evidence of Its 
existence at another time. 

Since there is a presumption, as shown supra § 
124, of the continued existence of a fact or condi¬ 
tion of a continuous nature, it follows that such a 
fact may, within the limits of relevancy, be shown 
to have existed at a particular time by proof of its 
existence at a prior time, ^3 ^nd its existence at a 
subsequent time may be shown where the interval 
is short as compared with the natural permanent 
nature of the fact or condition in question."*® Like- 
wise, the existence, at a particular time, of a fact 
or condition of a temporary nature may be proved 
by evidence of their existence at another time, pro- 
vided it is shown that they did not change during 
the interval but, in the absence of such a show- 
ing, the evidence is inadmissible.^5 


38. Kan.—^Wigr&lns v. Missouri- 
Kansas-Texas R. Co., 276 P. 63, 
64, 128 Kan. 32,. quotlngr Corpus 
Jtirls. 

N.C.—^Perry v. Pelford Coca-Cola 
Bottling Co., 146 S.B. 805, 196 N. 
C. 690. 

Tex.—City of Martin v. Crlswell, 
Civ.App., 293 S.W. 910, 912, quot- 
ingr Corpus Juris. 

22 C.J. p 752 note 83. 

39- XJ.S.—^Hadley v. Baltimore & O. 
R. Co., C.C.A.Pa., 120 P.2d 993— 
ZJarter 011 Co. v. McQulgg, D.C. 
111., 27 F.Supp. 182, afflrmed, C. 
C.A., 112 P.2d 275. 

Ala.—^Wlnter-Loeb Grocery Co. v. 

Boykin, 82 So. 437, 203 Ala. 187. 
Ga.—^McCrea v. Georgla Power Co., 
167 S.B. 640, 642, 46 Ga.App. 276, 
clting Corpns JxixLs—^E. T. Comer 
Co. V. Joyner, 124 S.B. 356, 32 Ga. 
App. 661. 

lowa.—^Peterson v. McManus, 172 N. 

W. 460, 187 lowa 622. 

Md.—Schenuit v. International Pi- 
nance Corporation, 130 A. 331, 148 
Md. 403. 

Mass.—^Bdward Rose Co. v. Globe & 
Rutgers Fire Ins. Co., 160 N.B. 
306, 262 Mass. 469. 

Mich.—^McNamara v. E. W. Ross Co., 
196 N.W. 336, 226 Mich. 336. 

Minn.—Moehlenbrock v. Parke, Da- 
vis & Co., 176 N.W. 169, 146 Minn. 
100 . 

Miss.—^Mississippi Power Co. v. Bal- 
lard, 163 So. 874, 876, 170 Miss. 
479, clting Oorpns Juris. 

Mo.—^Brendel v. Union Electric 
Light & Power Co., 252 S.W. 635— 
Cunnlngham v. City of Sprlngfleld, 
31 S.W.2d 123, 226 Mo.App. 23, 
certiorari quashed State ex rei. 
City of Springfleld v. Cox, 36 S. 
W.2d 112, 827 Mo. 162. 

N.C.—^Bnloe v. Charlotte Coca-Cola 
Bottllng Co., 180 S.B. 682, 584, 208 
N.C. 306, clting Corpui Jorls— 


McCord V. Harrison-Wright Co., 
163 S.B. 406. 198 N.C. 742—Perry 
v. Kelford Coca-Cola Bottling Co., 
146 S.B. 806. 196 N.C. 690, quoting 
Oorpns Jnrls—Swift & Co. v. Ayd- 
lett, 136 S.B. 141, 192 N.C. 330— 
Godfrey v. Western Carolina Pow¬ 
er Co.. 128 S.B. 486, 190 N.C. 24— 
Standard Palnt & Lead Works v. 
Spruill, 118 S.E. 891, 186 N.C. 68— 
Nance v. Western Union Tele- 
graph Co., 98 S.B. 838. 

N.D.—^Rohllk V. Farmers' Ins. Co., 
191 N.W. 847, 49 N.D. 235. 

R.I.—Union Paint & Vamish Co. v. 
Dean, 137 A, 469, 48 R.I. 288. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Downs, Civ.App., 70 S.W.2d 318, 
error refused—^Jones’ Unknown 
Heirs v. Dorchester, Civ.App., 224 
S.W. 596, dismissed for want of 
Jurisdictlon. 

Va.—^Monroe & Monroe v, Cowne, 
112 S.B. 848, 133 Va. 181. 

Wash.—Johnson v. Ben Olson Co., 
278 P. 699, 162 Wash. 646, 66 A.L. 
R. 77—Wilson v. Miller Flour 
Mills, 266 P. 777, 144 Wash. 60— 
Sporsem v, First Nal Bank, 233 P. 
641, 133 Wash. 199, 40 A.D.R. 854 
—^Los Angeles Olive Growers* 
Ass'n V. Pacific Grocery Co., 206 
P. 876, 119 Wash, 293. 

22 C.J. p 751 note 81, p 752 note 82, 
p 763 note 84. 

40 . Ga.—^Hathcox v. Atlanta Coca- 
Cola Bottling Co., 178 S.B. 404, 
405, 60 Ga.App. 410, quoting Cor¬ 
pns Jnrls—Standard Paint & Lead 
Works V. Powell, 109 S.B. 613, 27 
Ga.App. 691. 

Mo.—Cunnlngham v. City of Spring¬ 
fleld, 81 S.W.2d 123, certiorari 
quashed State ex rei. City of 
Springfleld v. Cox, 36 S.W.2d 112, 
327 Mo. 152. 

Utah.—^Zimmerman v. Auerbach, 17 , 
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P.2d 251, 263, 81 Utah 654, citinr 
Corpns Jnrls. 

22 C.J. p 753 note 86. 

41. N.C.—Conrad v. Shuford, 94 S. 

B. 424, 174 N.C. 719. 

22 C.J. p 763 note 87. 

42. Ky.—^Thompson v. Thompson, 
273 S.W. 522, 209 Ky. 677. 

Mont.—^Murphy v. La Chapelle, 24 
P.2d 181, 96 Mont. 36. 

N.C.—Mangum v. Brown, 166 S.B. 

535, 200 N.C. 296. 

22 C.J. p 754 note 92, 

43. Ala.—^Alabama Power Co. v. 
Owens, 181 So. 283, 236 Ala. 96. 

Conn.—Johnson v. Charles William 
Palomba Co., 157 A. 902, 114 Conn. 
108, 80 A.L.R. 441. 

Ky.—^Appalachian Stave Co. v. 
Pickard, 86 S.W.2d 686, 260 Ky. 
720. 

Minn.—Short v. Great Northern Life 
Ins. Co., 228 N.W. 440, 179 Minn. 
19. 

Mo.—Long V. Mild, 149 S.W.2d 863. 
N.C.—^Mangrum v. Brown, 166 S.B. 
636, 200 N.C. 296. 

S.C.—Tate v. Mauldin, 164 S.B. 431, 
167 S.C. 392. 

Utah.—Gibson v. Equltable Life As- 
sur. Soc. of U. S., 36 P.2d 105, 84 
Utah 462. 

Wash.—^Roscoe v. City of Bverett, 
239 P. 831, 136 Wash. 296. 

22 C.J. p 766 note 93. 

44. U.S.—Klas V. Yellow Cab Co., C. 

C. A.I11., 106 P.2d 936—Murdle v, 
Maryland Casualty Co., D.C.Nev., 
62 F.2d 888, appeal dismissed, C. 
C.A., Maryland Casualty Co. v. 
Murdie, 67 F.2d 1081. 

Mo.—State on Inf. of McKittrick v. 

Graves, 144 S.W.2d 91. 

N.T.—^In re New York Title & Mort- 
gage Co. (Series B-K), 21 N.Y.S.2d 
576. 

Vt.—^Wellman v. Mead, 107 A. 396, 
93 Vt. 322. 

46. Ala.—Alabama Power Co. v. 
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§ 586. Experiments 

The powers and duties of the court to permit 
demonstrations, experiments, and tests during the 
course of the trial are considered in the CJ.S. 
title Trial § 46, also 64 CJ. p 85 note 99-p 87 note 
22 . 

§ 587. -Admissibility of Evidence 

The conditions of an occurrence may be artfflcally 
created in an experfment, the reaults of which are ad- 
mlssible in evidence when relevant to prove an issue in 
the case. 

The conditions of an occurrence may be artificial- 
ly created in an experiment, the results of which 
are admissible in evidence when relevant to prove 
an issue in the case;^® but such evidence is inad- 
missible where it has no legitimate bearing on the 
issues,47 or where it is inconclusive,^® or raises a 
number of collateral issues,^^ or where it seems to 


the court not to promise results justifying the use 
of the time required to hear it.^^^ In accordance 
with the fundamental principle that the object of 
all evidence is the ascertainment of the truth with 
reference to the existence or nonexistence of the 
facts in controversy, the criterion for the admis¬ 
sibility of evidence of experiments is whether such 
evidence tends to enlighten the jury and enable 
them more intelligently to consider the issues pre- 
sented.®^ Where one party introduces evidence of 
an experiment in support of his theory or hypothe- 
sis, the opposite party may give in proof evidence 
of a similar experiment with a different resuit from 
that claimed by his opponent.^^ 

The testimony of witnesses as to experiments 
may be competent, although the experiments were 
made with a view to the introduction of such evi¬ 
dence on the trial of the cause,53 but this circum- 


Owens, 181 So. 283, 236 Ala. 96— 
Bradley v. Deaton, 94 So. 767, 208 
Ala. 582. 

Conn.—Johnson v. Charles Wllliam 
Paloxnha Co.. 167 A. 902, 114 Conn. 
108, 80 A.L..R. 441. 

Ky.—^Appalachian Stave Co. v. Pick- 
ard, 86 S.W.2d 686. 260 Ky. 720. 
Mich.—^Hulett v. Great Atlantic & 
Pacific Tea Co., 299 N.W. 807, 299 
Mlch. 69. 

N.Y.—Brown v. Lo Grasso, 196 N.T. 

S. 349, 203 App.Div, 60. 

N.C.—^Nance v. Kingr, 101 S.E. 212, 
178 N.C. 574. 

22 C,J. p 755 note 94. 

46. U.S.—Gaillard v. Boynton, C, 
C.A.N.H., 70 F.2d 662. 

Ala,—^Atlantic Coast Line R. Co. v. 

Jackson, 144 So. 813, 225 Ala. 652. 
Cal.—^Martin v. Ang“el City Baseball 
Ass’n, 40 P.2d 287, 3 Cal.App 2d 
586—^Ley v. Bishopp, 263 P. 369, 
88 CaLApp. 313. 

D.C.—Capital Traction Co. v. Lyon, 
24 P.2d 262, 67 App.D.C. 396. 

Ind.—Chlcago, St. L. & P. R. Co. v. 
Champion, 36 N.B. 221, 9 Ind.App. 
610, 63 Am.S.R, 367, rehearing de- 
nied 37 N.E, 21, 9 Ind.App. 610, 
63 Am.S.R. 367. 

Kan.—Torgreson v. Missourl-Kansas- 
Texas R. Co., 262 P. 664, 124 Kan. 
798, 66 A.L..R. 1335. 

Me.—^Eastport Water Co. v. E. A. 
Holmes Packlngr Co., 117, A. 311, 
121 Me. 346. 

Mass.—^McCarthy v. Curry, 134 N.E. 
339, 240 Mass. 442—Lincoln v. 

Taunton Copper Mf& Co., 9 Allen 
181. . , 

Mich.—Clark v. Lawrence Baklng 
Co., 215 N.W. 337, 240 Mich. 362. 
Neb.—'FalklnJbjurgr v. Prudential Ins. 
Co. of America, 273 N.W. 478. 132 
Neb. 8jBl. . 

N.C.—Slmpaon v. American Oll Co., 
14 S.E.2d.638, .219 N.C. 696. .. 


S.C.—Adams v. Wilkes, 109 S.E. 804, 
118 S.C. 93. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Darden, Com.App., 38 S.W.2d 777, 
afllrming-, Civ.App., 23 S.W.2d 739 
—^Baker v. Loftin, Civ.App., 198 
S.W. 169, reversed on other 
grrounds, Com.App., 222 S.W. 196. 
Vt.—Thayer v. Glynn, 106 A. 834, 
93 Vt. 257. 

Wls.—^Warrichaiet v. Standard Oll 
Co.. 252 N.W. 187, 213 Wis. 619. 

22 C.J. p 765 notes 96, 98—42 C.J. 

p 1229 note 86. 

Facts already establlslied 
Where evidence of experiments is 
olfered to prove a fact or theory al¬ 
ready established by the testimony, 
it seems that nelther ita rejection 
nor its admlssion is an error of 
which either party can complaln.— 
Stockwell V. Chicagro, C. & D. R. Co., 
43 lowa 470—22 C.J. p 766 note 14. 

Corpus JnrlB cited or quoted in 
application of text rule to evidence 
in criminal case.—State v. Holland, 
6 S.E.2d 217, 219, 216 N.C. 610— 
State V. McLamb, 166 S.E. 607, 610, 
203 N.C. 442. 

47. U.S.—Rlchardson Co. v. Hood 
Rubber Co., C.C.A.Mass., 22 F.2d 
601, afllrming-, D.C., 16 P.2d 785. 
111.—^Libby, McNelll & Libby v. 
Scherman, 34 N.E. 801. 146 111. 640, 
37 Am.S.R 191. 

, Ind.—^Northern Indiana Public Serv¬ 
ice Co. V, W. J. & M. S. Vesey, 200 
' N.E. 620, 210 Inii. 338, 

22 C.J. p 766 note 16. 

Iu absence of Injnry to the com- 
plalning party a' judgment wlll not 
be reversed because such evidence 
was admitted.—^Pennsylvafaia Coal 
Co. V. Kelly, 166 111. 9. 

4a Ky.—Louisvilie Gas & Electric 
Co. V. Duncan, 31 S.W.2d '915, 236 
Ky. 618. ; 
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Va.—^Neice v. Norfolk & W. Ry. Co., 
164 S.E. 66‘S, 166 Va. 211. 

22 C.J. p 766 note 9, p 767 note 23. 
49. 111.—Libby, McNelll & Libby v. 

Scherman, 84 N.E. 801, 146 111. 640, 
37 Am.S.R. 191. 

Okl.—^Ruth Fuel Co. v. Nichter, 51 P. 
2d 602, 606, 17-4 Okl. 601, citing 
Coipus Juils. 

22 C.J. p 766 note 10. 

sa Ala.—^Atlantic Coast Line R Co. 
V. Jackson, 144 So. 813, 815, 225 
Ala. 652, quotlng Ck>rpu8 Juris. 

22 C.J. p 756 note 11. 

51. Ala.—^Atlantic Coast Line R. Co. 
V. Jackson, supra, quotlng Corpus 
Juris—Great Atlantic & Pacific 
Tea Co. v. Donaldson, 156 So. 859, 
26 Ala.App. 179, certiorari denied 
156 So. 866, 229 Ala. 276. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Mich.—Smith v. Grange Mut. Flre 
Ins. Co. of Michigan, 208 N.W. 
146, 14'7, 23*4 Mich. 119, quotlng 

Corpus Juris. 

Or.—Erlckson’s Dairy Products Co. 
V. Northwest Baker Ice Machine 
Co., 109 P.2d 53. 

22 C.J. p 755 note 8. 

5S. 111.—R. A. Watson Orcharda, 

Inc., V. New York, C. & St. L. R 
Co., 263 111.App. 397. 

Tex.—Houston E. & W. T. Ry. Co 
V. Sherman, Com.App.» 42 S W.2d 
241, reverslng, Civ.App., 10 S.W.2d' 
248. 

22 ‘C.J. p 768 note 29. 

53. lowa.—^Burg v. Chicago, R. L 
& P. R Co., 67 N.W. 680, 90 lowa 
106, 117, 48 Am.S.R. 419. 

22 C.J. p 767 note 20. 

Corpus Juris olted in application 
of text rule to evidence -in criminal 
ca^e. 

[ Xdaho.—State v. Copenbarger, 16 P. 

I 2d 383,'390, 52 Idaho 441. 
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stance may be considered as affecting the weight 
of such evidence.5^ Indeed evidence of experi- 
ments made under such circumstances has been de- 
nounced as “manufactured evidence.”55 

The fact that experiments, evidence of which is 
sought to be introduced, were made ex parte, and 
without notice to the adverse litigant, does not ren- 
der the evidence incompetent and evidence of 
experiments should not be excluded because they 
were such as were wholly within the power of one 
party to make, and wholly without the power of the 
other party.57 

Discretion of court, Whether or not evidence of 
experiments is admissible is, under the circumstanc¬ 
es of each case, a preliminary question for the de- 
termination of the court in the exerdise of its dis¬ 


cretion, which will not be interfered with by an 
appellate tribunal unless an abuse is made clearly to 

appear.58 

§ 588. - Object or Purpose of Experiment 

in General 

Evidence of experiments has been held admissible, 
among other purposes, to show the degree of visual or 
aural perception prevalling under certain conditions, and 
to Show the distance within which a vehicle couid have 
been stopped whlle being operated at a certain spced. 

Evidence of experiments has been held admissi¬ 
ble, among other purposes, to show the degree of 
visual®^ or aural®® perception that existed at a cer¬ 
tain place or under certain conditions, or to show 
the distance within which a vehicle couid have been 
stopped while being operated at a certain speed,®^ 
or the qualities of particular goods or materials,®^ 


—^Maxey v. Commonweaith, 74 S. 
W.2d 386, 339, 255 Ky. 330. 

54. Tenn.—Byers v. Nashville, C. & 
St. L. R. Co., 29 S.W. 128, 94 Tenn 
345. 

22 C.J. P 757 note 21. 

Weight of evidence generally see in¬ 
fra § 692. 

5B. Mich.—Ulrich v. People, 39 
Mich. 245. 

22 C.J. p 757 note 22. 

se. Okl.—Sinclair Oil & Gas Co. v. 
Albright, 18 P.2d 640, 644, 161 Okl. 
272, clting Corpus Juris. 

22 C.J. p 766 note 17. 

57. Tenn.—Byers v. Nashville, C. & 
St. L. R. Co., 29 S.W. 128, 94 Tenn. 
345. 

22 C.J. p 766 note 19 [a]. 

58. U.S.—Travelers' Ins. Co. v, 

Wilkes, C.C.A.Pla., 76 F.2d 701, 
certiorari denied Hirsig v. Trav- 
elers Ins. Co., 56 S.Ct. 120, 296 U. 
S. 604, 80 L.Bd. 428. 

Ala.—^Mobile Light & Railroad Co. v. 
Nicholas, 167 So. 298, 232 Ala. 213 
—^Atlantic Coast Line R. Co. v. 
Jackson, 144 So. 813. 816, 225 AJa. 
652, citing Corpus Juris. 

Cal.—Ortega v. Pacific Qreyhound 
Lines, 67 P.2d 702, 20 Cal.App. 
2d 696—^Plury v. Beeskau, 33 P.2d 
1033, 139 Cal.App. 398—Vedder v. 
Bireley, 267 P. 724, 92 Cal.App. 62 
—Ley V. Bishopp, 263 P. 369, 88 
CaLApp. 313—^Western Soil Bac¬ 
teria Co. V. 0’Brien Bros., 194 P. 
72, 49 Cal.App. 707. 
lowa.—^Langham v. Chicago, R. I. & 
P. Ry. Co., 198 N.W. 626, 197 lowa 
1118. 

Mass.—Gulnan v. Pamous Players- 
Lasky Corporation, 167 N.B. 236, 
267 Mass. 601—Raynaond Syndi- 
cate V. American Radio & Research 
Corporation, 160 N.E. 821, 263 

Mass. 147—McCarthy v. Curry, 13*4 
N.E. 339, 240 Mass. 442. 

Minn.—^Ruud v. Minneapolls St. Ry. 


Co., 279 N.W. 224, 202 Minn. 480 
—^Lewis V. Chicago Great Western 

R. Co., 193 N.W. 695, 165 Minn 
381. 

Mo.—^Lynch v. Missouri-Kansas-Tex- 
as R. Co., 61 S.W.2d 918, 333 Mo. 
89—Kerby v. Schindell, App., 146 

S, W.2d 670. 

Chio.—St. Paul Pire & Marine Ins 
Co. V. Baltimore & O. R. Co., 195 
N.B. 861, 864, 129 Ohlo St. 401, 
clting Corpus Juris. 

Okl.—Sinclair Oil & Gas Co. v. Al¬ 
bright, 18 P.2d 540, 544, 161 Okl. 
272, clting Corpus Juris. 

Or.—Erickson’s Dairy Products Co. 
V. Northwest Baker Ice Machine 
Co., 109 P.2d 53—^Adskim v. Ore- 
gon-Washington R. & Nav. Co., 
294 P. 606, 13‘4 Or. 574—Ragan v. 
MacGlll, 292 P. 1094, 134 Or. 408, 
72 A-L.R. 860. 

Vt.—^Davis V. Raymond, 152 A. 806, 
103 Vt. 195. 

Wash.—^American Products Co. v. 
Villwock, 109 P.2d 670, 132 A.L.R. 
1010—Washington v. City of Seat- 
tle, 16 P.2d 697, 170 Wash. 371, 86 
A.L.R. 113. 

22 C,J. p 756 notes 12, 13. 

Corpus Juris dted aad guoted in 
application of text rule to evidence 
in criminal case. 

N.C.—State V. McLamb, 166 S.E. 607, 
610, 203 N.C. 442. 

Vt.—State V. Simonds, 182 A. 186, 
186. 

59 . Ala. — Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

Cal.—Ortega v. Pacific Greyhound 
Lines, 67 P.2d 702, 20 Cal.App.2d 
596. 

N.T.—Havecker v. Welss, 261 N.T.S. 
49’4, 237 App.Div. 866, resettled 

262* N.T.S. 907, 238 App.Oiv. 78'7. 
Ohio.—Weaver v. Liberty Cabs, App., 
33 N.B.2d 853. 

Or.—^Meaney v. Portland Electric 
. Power Co., 282 P. 113, I3l Or. 140. 
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Tenn.—L. & N. R. Co. v. Johnson, 
7 Tenn.Civ.A. 458. 

Vt.—^Davis V. Raymond, 152 A. 806, 
103 Vt. 195. 

Wash.—^American Products Co. v. 
Villwock, 109 P.2d 670, 132 A.L. 

R. 1010. 

22 C.J. p 756 notes 99, 1, p 767 notes 
26, 27 [a]. 

Knowledge of ezpeximeutar that 
he is going to see the particular ob¬ 
ject may make him more alert than 
one whose duty requires him to be 
constantly on the lookout for any 
object, but this difference of condi- 
tion will not exclude the experiment. 
Mo.—Griggs V. Kansas City Rys. Co., 
228 S.W. 608. 

Va.—Norfolk & W. Ry. Co. v. Hen- 
derson,' 111 S.E. 277, 132 Va» 297. 

8(X Md.—Gambrill v. Schooley, 62 
A. 500, 95 Md. 260, 63 L.R.A. 427. 
22 C.J. p 755 notes 2, 3, p 767 note 
27 [b]. 

ei. Arlz.—^Broderick v. Coppinger, 
14 P.2d 714, 40 Ariz. 62'4. 

Cal.—^Plury v. Beeskau, 33 P.2d 1033, 
139 CaLApp. 398. 

Ind.—Clevenger v. Kern, 197 N.E. 

731, 100 Ind.App. 581. 

Mich.—Siegel v. Betroit Cab Co., 226 
N.W. 601, 246 Mich. 620. 

Or.—Ragan v. MacGill, 292 P. 1094, 
134 Or. 408, 72 A.L.R. 860. 

Va»—R F. Trant, Inc. v. Upton, 166 

S. E. 404. 159 Va. 356, 

Wash.—Truva v. Goodyear Tire & 
Rubber Co., 214 P. 818, 124 Wash. 
446. 

42 C.J. p 1229 note 85. 

82. Ga.—Taber Mill v. Southern 
Brlghton Mills, 176 S.E. 666, 49 
Ga,App. 390. 

Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 236, 
267 Mass. 501. 

Neb.—State v. Commercia! Casualty 
Ins. Co., 248 N.W. 807, 126 Neb. 
43, 88 A.L.R. 730. 
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or the cause or manner in which a or a 

death®^ occurred. 

§ 589. -In Support or Explanation of 

Opinion Evidence 

An expert witness may testffy as to experiments 
which form the basis of his opInIon. 

It is very generally held that a skilled observer 
or an expert witness who has given his opinion in 
evidence may also be permitted to testi fy as to the 
grounds of tibe opinion expressed, which frequently 
includes evidence of experiments made during the 
course of his investigation of the subject to which 
his testimony relates.®^ It has, however, been in¬ 
timat ed that where the opinion of a witness is not 
admissible because of lack of sufficient qualifica- 
lion, evidence of experiments offered in support of 
it will not be received.®® 


§ 590. - Similarity of Conditions 

Evidence of an experlment Is Inadmissible uniess the 
circumstances under which It was made were substan- 
tlally similar to the circumstances prevailing at the 
time of the occurrence involved in the controversy. 

Where a party alleges that a certain resuit did 
or did not follow from certain conditions, it is per- 
missible for him, in support of the assertion, to in- 
troduce evidence of experiments made under sub- 
stantially similar conditions but in order that an 
experiment shall possess sufficient probative value 
to warrant the admission of evidence thereof, it is 
necessary that the circumstances under which the 
experiment is made shall have been similar to the 
circumstances prevailing at the time of the occur¬ 
rence involved in the controversy,especially if 
the conditions were more favorable to the party 
offering the evidence.®^ It is not necessary, how¬ 
ever, that the conditions should be exactly identi- 
cal,*^® and the lack of exact identity affects only 


63 . Ohio.— st. Paul Fire & Marine 
Ins. Co. V. Baltimore & O. R. Co., 
196 N.E. 861, 129 Ohlo St. 401. 

64- Fla.—^Mutual Life Ins. Co. of 
New York v. Bell, 3 So.2d 487. 

66w U.S.—Air Reduction Co. v. Phil¬ 
adelphia Storage Battery Co., C.C. 
A.Pa.. 14 P,2d 734. 

Cal.—Rancho Santa Margarita v. 

Vail, 81 P.2d 638, 11 Cal.2d 501. 
111.—Chicago Cosmetic Co. v. City of 
Chicago, 29 N.B.'2d 49'5, 374 111. 
'38'4. 

Mo.—^Linstroth v. Peper, 218 S.W. 

431, 203 Mo.App. 278. 

Tex.—^Norris Bros. v. Mattinson, Civ. 

App., 146 S.W.2d 20-4. 

22 C.J. p 768 note 30. 

G6L Ala.—Tesney v. State, 77 Ala. 
33. 

22 CT. p 758 note 31. 

67- Ark.—^Bona v. S. R. Thomas Au- 
to Co., 208 S.W. 306, 137 Ark. 217. 

Conn.—^McPheters v. Loomis, 7 A.2d 
437, 125 Conu. 526. 

111.—Thomas v. Buchanan, 277 111. 
App. 393—R. A. Watson Orchards 
V. New York, C. & St L. R. Co., 
263 IlLApp. 397. 

Me.—Heal v. International Agr. Cor¬ 
poration, BufCalo Fertilizer Works, 
126 A. 644, 124 Me. 138. 

N.H.—Chatman v. Maine Cent R. 

R., 167 A. 669, 86 N.H. 317. 

Tenn.—^Mauldin v. Otto Schwill & 
Co., 1 Tenn.App. 847. 

Tex.—^Houston E. & W. T. Ry. Co. 
V. Sherman, Com.App., 42 S.W.2d 
241, reversing, Civ.App., 10 S.W.2d 
243. 

22'C.J. p 766 notes 6, 6, p 767 notes 
24, 26, 27. 

68 - TJ.S.—New York Life Ins. Co. v. 
Alman, C.C.AA.la., 22 F.2d 98, cer¬ 
tiorari denied Alman v. New York 


■ Life Ins. Co., 48 S.Ct. 433, 277 U.S. 
686, 72 L.Bd. 1000. 

Ala.—^Birmingham Stove & Range 
Co. V. Vanderford, 116 So. 334, 217 
Ala. 342—Great Atlantic & Pacific 
Tea Co. v. Donaldson, 166 So. 869, 
26 Ala.App. 179, certiorari denied 
166 So. 865, 229 Ala. 276. 

Arlz^—^Broderlck v. Copplnger, 14 P. 
2d 714, 715, 40 Arlz. 624, citing 
Corpus Juris. 

Coi.—Collins V. Graves, 61 P.2d 1198, 
17 Cal.App.2d 288—^Martin v. An- 
gel City Baseball Ass'n, 40 P.2d 
287, 3 Cal.App.2d 686—Western 

Soil Bacteria Co. v. 0’Brien Bros., 
194 P. 72, 49 Cal.App. 707. 

Colo.—Potts V. Bird, 27 P.2d 746, 
93 Colo. 647. 

Ga—City of Manchester v. Beavers, 
144 S.E. 11, 38 GaApp. 337. 

111.—Thomas v. Buchanan, 277 Hl. 
App. 393—^R. A^ Watson Orchards 
V. New York, C. & St L. R. Co., 
260 IlLApp. 22—Johnson v. Gustaf- 
son, 233 IlLApp. 216. 

Ind.—Chieago, St. L. & P. R. Co. v. 
Champion, 36 N.E. 221, 9 Ind.App. 
670, rehearing denied 37 N.E. 21, 
9 Ind.App. 510, 63 Am.S.R. 367. 

lowa—^Langham v. Chicago, R. I. & 
P. Ry. Co., 198 N.W. 626, 197 lowa 
1118. 

Mo.—Lynch v. Missouri-Kansas-Tex- 
as R. Co., 61 S.W.2d 918, 333 Mo. 
89—James v. Balley Reynolds 
Chandelier Co., 30 S.W.2d 118, 326 
Mo. 1064—^Ballman v. H. A. Luek- 
Ing Teamlng Co., 219 S.W. 603, 281 
Mo. 342—Cook v. St. Joseph Ry., 
Light, Heat & Power Co., 106 S.W. 
2d 38, 232 Mo.App. 313—Klenk v. 
Elenk, App., 282 S.W. 163—^Bretall 
V. Missouri Pac. R. Co., App., 239 
S.W. 697. 

N,Y.—Kratche v. New York Cent R. 
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Co., 240 N.Y.S. 443, 228 App.Div. 
820. 

Ohio.—Weaver v. Liberty Cabs, App., 
3‘3 N.E.2d 863—Bickley v. Sears. 
Roebuck & Co., 23 N.E.2d 606, 62 
Ohio App. 180—Mutual Life Ins. 
Co. of Baltimore, Md., v. Kelly, 197 
N.E. 236, 49 Ohio App. 319. 

Or.—^Brickson's Dairy Products Co. 
V. Northwest Baker Ice Machine 
Co., 109 P.2d 53—Adskim v. Ore- 
gon-Washington R. & Nav. Co., 
294 P. 606, 134 Or. 674—^Ragan v. 
MacGill, 292 P. 1094, 134 Or. 408, 
72 A.L.R. 860—Hali v. Brown, 202 
P. 719, 102 Or. 389—Hom v. Blgin 
Warehouse Co., 190 P. 161, 96 Or. 
403. 

Pa.—Snowiss v. Firemen's Ins. Co. 
of Newark, N. J., 186 A. 260. 322 
Pa. 161. 

S.C.—Housand v. Armour & Co., 176 
S.E. 616, 173 S.C. 268. 

Tenn.—^Holland & Kerr v. Craven, 6 
Tenn.App. 39. 

Tex.—Long v. Galveston Electric 
Co., Civ.App., 69 S.W.2d 228. er¬ 
ror dlsmissed. 

22 G.J. p 758 note 32, p 769 note 33. 

Slxullar resuit under different condi¬ 
tions 

It has been held competent for 
defendant to introduce evidence of 
experiments going to show a simi¬ 
lar resuit under different conditions, 
or under conditions existlng at the 
time of the inquiry complained of 
and for which he Is not responsible. 
—Lincoln v. Taunton Copper Mfg. 
Co., 9 Allen, Mass., 181. 

09. Wash.—^Halverson v. Seattle 
Electric Co., 77 P. 1068, 36 Wash. 
600. 

70. Cal.—Ortega v. Pacific Grey- 
hound Lines, 67 P.2d 702, 20 Cal. 
App.2d 596. 
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the weight and not the competency of the evi- 
dence,*^^ provided always that there is such a de- 
gree of similarity that evidence of the experiments 
made will accomplish the desideratum of assisting 
the jury to an intelligent consideration of the is- 
sues of fact presentedJ^ The burden is on the 
party offering the evidence to show similarity in 
essential conditions,^^ and preliminary proof of 
identity of conditions should, of course, be re- 
ceived.*^^ It is for the court to determine whether 
the conditions are sufHciently similar to warrant ad- 
mission of the evidenceJ^ 

§ 591. — Mode of Proof 

Evidence must be adduced to show that the condi¬ 
tions were the same and the resuit of the test or experl- 
ment may be proved by a competent witness although 
he did not take part thereln. 

The best method of proof is to show by compe¬ 
tent witnesses that the object which has been tested 
has at all times been in the possession of the wit¬ 


nesses so that it would be impossible for the con¬ 
ditions to be changed;*^® but this extent of proof is 
not absolutely necessary.'^^ ^ bystander who saw 
an experiment made, although he did not assi st in 
making it, may testify as to its resuit, if he had 
knowledge of all conditions, and the experiment 
was one involving no special technical knowledge, 
or was such that its resuit could be seen and un- 
derstood by a person of ordinary judgment.*^® 

§ 592. - Weight of Evidence 

AII the circumstances under which experiments were 
made may be considered In determining the weight to be 
attached to them. 

The jury is at liberty to give what weight it sees 
fit to evidence of experiments.*^® All the circum¬ 
stances under which experiments were made may 
be considered in determining the weight to be at¬ 
tached to them,S0 including the similarity existing 
between them and the actual occurrence, the facts 
of which are under investigation.®^ 


Conn.—'Wray v. Fairfleld Amusement 
Co., 10 A.2d 600, 126 Conn. 221. 

Kan.—^Leinbaxili v. Pickwick Grey- 
hound Lines, 10 P.2d 33, 88, 135 
Kan. 40, citing Corpus Juris. 

La.—Tassln v. New Orleans Public 
Service, 139 So. 696, 19 La.App. 
456« 

Mich.—Smith v. Grange Mut. Flre 
Ins. Co. of Michigan, 20'8 N.W, 146, 
148, 234 Mich. 119, Quoting Corpus 
Juils. 

Mo.—James v. Bailey Reynolds 
Chandelier Co., 30 S.W.2d 118, 326 
Mo. 1064. 

Ohlo.—Breymann v. Pennsylvania, 
O. & D. R. Co., 183 N.B. 771, 43 
Ohio App. 473. 

Okl.—Bnghlin v. Pittsburg County 
Ry. Co., 86 P.2d 3'2, 87, 169 Okl. 
106, 94 A.L.R. 1180, guoting Cor¬ 
pus Juris. 

Or.—^Erickson’s Dalry Products Co. 
V. Northwest Baker Ice Machine 
Co., 109 P.2d 63—Kohlhagen v. 
Cardwell, 184 P. 261, 9'3 Or. 610, 8 
AL.R. 11. 

. Vt. — ^Davis V. Raymond, 162 A. 866, 
103 Vt. 195. 

Va.—^Norfolk & W. Ry. Co. v. Hen- 
derson, 111 S.B. 277, 132 Va. 297. 

22 C.J. p 759 note 35. 

Corpus Juris cited In appllcation 

of text rule to evidence In criminal 

case.—Shepherd v. State, 300 P. 421, 

424, 61 Okl.Cr. 209. 

71, Ariz,—^Broderick v. Coppinger, 
14 P.2d 714, 40 Ariz. 624. 

Idaho.—Kelly v. Troy Laundry Co., 
267 P. 222, 46 Idaho 214. 

Mo.—Cook V. St. Joseph Ry., Llght, 
Heat & Power Co., 106 S.W.2d 38, 
232 Mo.App. 313. 

Ohio.—St. Paul Pire & Marine Ins 
Co. V. Baltimore & O. R. Co., 195 


N.E. 861, 864, 129 Ohio St. 401. 
citing Corpus Juris. 

Tex.—^Baker v. Walston, Civ.App., 
141 S.W.2d 409, error dlsmissed. 
Judgment correct—^Panhandle & S. 
P. Ry. Co. V. Haywood, Civ.App., 
227 S.W. 347, 361, citing Corpus 
Juris, error refused. 

22 C.J. p 759 note 36. 

72 . Kan.—Pool v. Bay, 53 P.2d 912, 
915, 148 Kan. 226, guoting Corpus 
Juris. 

22 C.J. p 759 note 87. 

73- Cal.—Collins v. Graves, 61 P.2d 
1198, 17 CaI.App.2d 288. 

Neb.—^Hershiser v. Chicago, B. & Q 
R. Co., 170 N.W. 177, 102 Neb. 820. 
Okl.—Skelly Oil Co. v. Jordan, 96 P. 
2d 624, 625, 186 Okl. 130, citing 
Corpus Juris—^Enghlln v. Pitts¬ 
burg County Ry. Co., 36 P.2d 32, 
169 Okl. 106, 94 A.L.R. 1180. 

22 C.J. P 769 note 38—42 C-J. p 1229 
note 86. 

Corpus Juris cited in appllcation 
of text rule to evidence In criminal 
case.—^Abdell v. Commonwealth, 2 
S.B.2d 293, 300, 173 Va. 458, citing 

Corpus Juris- 

74 . Wash.—Amsbary v. Grays Har- 
bor R. & Llght Co., 139 P. 46, 78 
Wash. 379, 8 A,L.R 1. 

75. Idaho.—Kelly v. Troy Laundry 
Co., 267 P. 222, 46 Idaho 214. 

lowa.—Chicago Telephone Supply Co. 
y. Mame & B. Tei. Co., 111 N.W. 
935, 134 lowa 262. 

Mass.—Gulnan v. Pamous Players- 
Lasky Corporation, 167 N.E. 236, 
267 Mass. 601. 

Or.—Hom v. Blgin Warehouse Co., 
190 P. 161, 96 Or. 403. 

Tex.—^Panhandle & S. F. Ry. Co. v. 
Haywood, Civ.App., 227 S.W. 347, 
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351, citing Corpus Juris, error re¬ 
fused. 

22 C.J. p 769 note 40. 

76. Ariz.—^Broderlck v. Coppinger, 
14 P.2d 714, 40 Ariz. 524. 

77. Ariz.—^Broderlck v. Coppinger, 
supra. 

78. Cal.—^Hallawell v. Califomla 
Union Oil Co., 173 P. 177, 36 Cal. 
App. 672. 

Mass.—'Graustein v. Wyman, 146 N. 
E. 450, 250 Mass. 290. 

79- Mo.—Hurley v. Illinois Cent. R. 

Co., 282 S.W. 97, 221 Mo.App. 478. 
Circumstauce to be considered with 
other evidence 

A test or experiment, the resuit 
of which is introduced in evidence, 
is merely a circumstance to he con¬ 
sidered in connection wlth other evi¬ 
dence.—Ortega v. Pacific Greyhound 
Lines, 67 P.2d 702, 20 Cal.App.2d 
596. 

80!. Tenn.—^Moore v. State, 33 S.W. 
1046, 96 Tenn. 209—^Byers v. Nash- 
ville, C. & St. L. R. Co., 29 S.W. 
128, 94 Tenn. 346. 

Sx parte experiments 

(1) Little weight will be given to 
evidence of ex parte demonstratlons, 
especially In the matter of experi¬ 
ments with Chemicals.—^Donner v. 
Walgreen Co., D.C.Ill., 44 P.2d 637. 

(2) The inflrmity of such evidence 
does not extend to experiments ante 
litem motam, when there is no mo- 
tive to fabricate.—Health Products 
Corporation v. Bx-Lax Mfg. Co., C. 
C.A.N.T., 22 P.2d 286, afflrming. D. 
C., 24 P.2d 245. 

81. Neb.—^Jay Bums Baklng Co. v. 
McKelvie, 189 N.W. 3«3, 108 Neb. 
674, 26 A.L.R. 24, error dlsmissed 
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§ 593. On Issue as to Value 

a. In general 

b. Realty 

c. Personalty 

d Services and eamings 

a. In General 

On an Issue as to the value of property, evidence of 
the value of other property may be admitted, provfded 
there Is such simitarity as renders It probable that the 
values are also similar. 

On an issue as to tbe value of property, evidence 
of the value of other property may be admissible 
when there is such similarity as renders it probable 
that the values are also similar, but should be re- 
jected in the absence of such similarity.83 Whether 
or not such evidence should be admitted in any par- 
ticular case is a matter resting within the discre- 
tion of the court under the circumstances present- 
e<l84 

b. Bealty 

(1) In general 

(2) Prices paid or ofTered for other land 


(1) In General 

Evidence of the value of other lands, or Interests In 
realty, may be admitted where relevant to prove the 
value of the realty In questlon. 

Evidence as to the value of other lands, or in¬ 
terests in realty, may be admitted to prove the val¬ 
ue of the realty in question but such evidence is 
inadmissible where the other land or interest is not 
similar, or where the evidence is otherwise irrele- 
vant for the purpose.86 

(2) Prices Paid or Offered for Other Land 

The value of lands or interests In realty at a par- 
tlcular time may, as a general rule, be proved by evidence 
of voluntary sales of similar property in the vicinity made 
at or about the same time. 

It has been said that on no other rule of evi¬ 
dence has there been a greater divergence of opin- 
ion among the courts than on the question whether 
evidence as to sales of similar property is admis¬ 
sible as substantive proof of the value of a partic- 
ular tract of land or interest in realty.87 In some 
jurisdictions evidence as to specific sales of similar 
property is inadmissible as substantive proof of the 
value of the realty in question,88 although, as shown 


43 S.ct 625, 67 L.Ed. 838. motlon 
grranted 43 S.Ct. 433, 261 U.S. 608, 
67 L.Ed. 824 and reversed on oth¬ 
er grounds 44 S.Ct 412, 264 U.S. 
604, 68 L.Ed. 813. 82 A.L.R. 661. 

Va.—^Norfolk & W. Ry. Co. v. Hen- 
derson, 111 S.B. 277, 286, 132 Va. 
297, Quotingr Coxpus Juris. 

22 C.J. p 769 note 42. 

82. U.S.—North American Tele- 
ffraph Co. v. Northern Pac. Ry. 
Co., Mlnn., 254 P. 417, 166 C.C.A. 
49, certiorari denled 89 S.Ct. 290, 
249 U.S. 607, 63 L.Ed. 799. 

Mont.—Smlth v. Fergns County, 89 
P.2d 193, 98 Mont 377. 

Tex.—Pt Worth & D. C. Ry. Co. v. 
Hapgood, Civ.App., 210 S.W, 969. 

22 C.J. p 760 note 43, p 763 notes 
68-70. 

Oplnlon evidence to prove value see 
supra S 645. 

Relevancy and materiality general- 
ly of evidence to prove value see 
supra §§ 181-184. 

83. Ala.—^Brown V. Leek, 149 So. 
854, 26 Ala-App. 497, certiorari de¬ 
nled 149 So. 855, 227 Ala. 312. 

Ga.—^Inman Grocery Co. v. Williams, 
119 S.B. 341, 30 Ga.App. 763. 

Mass.—^National Wholesale Grocery 
Co. V. Mann, 146 N.E. 791, 261 
Mass. 238. 

Mich.—Veley v. Burt, 218 N.W. 801, 
242 Mich. 253. 

Pa.—^Patterson v. Union Transfer 
Co., 87 Pa.Super. 257. 

Tex.—^Moseley v. Pikes, ClvJ^pp., 
126 S.W.2d 689, error granted— 
Porehand v. International & G..N. 


R. Co., Civ-App., 60 S.W.2d 830— 
B. & H. Motor Co. v. Tucker, Civ. 
App., 299 S.W. 949. 

Vt—^Martin v. Rutledg-e, 110 A, 222, 
94 Vt 258. 

Wis.—^Monture v, Regrllnff, 122 N.W. 

1129, 140 Wis. 407. 

22 C.J. p 760 note 44. 

84. N.C.—City of Greensboro v. 
Bishop, 160 S.B. 495, 197 N.C. 748. 

22 C.J. p 760 note 46. 

85. Ala—Waller v. Harrls, 128 So. 
606, 221 Ala 313—^Penney v. State, 
128 So. 696, 221 Ala. 230—^Bynum 
Bros. V. State, 112 So. 848, 216 
Ala. 102—^International Agrricul- 
tural Corp. v. Abercrombie, 68 So. 
873, 192 Ala 60. 

Ariz.—^Brooks v. McDevitt 11 P.2d 
826, 40 Ariz. 221. 

Ark.—Missourl Pac. R. Co. v. Powl- 
er. 34 S.W.2d 1071, 183 Ark, 86. 
r>.C.—^Loughran v. U. S., 64 P.2d 666, 
62 APP.D.C. 67. 

Ga.—^Hurt v. City of Atlanta, 28 S.B. 
65, 100 Ga 274—^Bell v. Tucker, 
139 S.B. 573, 37 GaApp. 264— 
Smith V. City of Atlanta, 96 S.B. 
334, 22 GaApp. 611, 

Ky.—^Bishop v. People's Bank & 
Trust Co., 291 S.W. 718, 218 Ky. 
608, 51 A.L.R. 1268. 

Me.—^Warren v. Wheeler, 21 Ma 484. 
N.J.—Blum V. Parsons Mfg. Co., 112 
A. 848, 96 N.J.Law 471. 

Tex.—^Driscoll v, Nolan, Civ.App., 
130 S.W.2d 400, set aslde on other 
grounds 131 S.W.2d 1025—^Pt 
Worth V. Charbonneau,. Civ.App., 
166 S.W. 887. 

22 C.J. p, 763 notes 68, 70. 

444 


86. Ala.—State v. Donaldson, 96 So. 
617, 209 Ala 400. 

Pia.—^Doty V. City of Jacksonville, 
142 So. 599, 106 Pia 1. 

111*—People ex rei. McDonough v. 
Goldberg, 188 N.B. 428, 364 111. 423 
—Chicago Sanitary Dist. v. Pitts- 
burgh, Pt. W. & C. R. Co., 76 N.B. 
248, 216 111. 676—Baker v. Eliis, 
244 Ill.App. 330. 

Tenn.—^Parmelee v. T. L. Herbert & 
Sons, 13 Tenn.App. 101. 

Tex.—^Dennis v. Dallas, C. & S. W. 
R. Co., Civ.App., 94 S.W. 1092— 
Gulf, C. & S. P. Ry. Co. V. Bur- 
ger, Civ.App., 45 S.W, 613. 

Utah.—^Weber County v. Ritchie, 96 
P.2d 744, 98 Utah 272. 

22 C.J. p 177 note 98. 

Evidence held. Inadmissible 
Ala—State v. Brintle, 93 So. 429, 
207 Ala. 600. 

N.T.—Hoard v. Luther, 13 N.T.S.2d 
748, 267 App.I>iv. 1027, 

87. lowa.—^Hubbell v. City of Des 
Moines, 147 N.W. 908, 166 lowa 
581. 

Mich,—Oommission of Conservation 
v. Hane, 227 N.W. 718, 248 Mich. 
473. 

88. Cal.—City of Los Angeles v. 
Hughes, 262 P. 737, 202 Cal. 731— 
Central Pac. R. Co. v. Pearson, 35 
CaL 247—Thompson v. Stoakes, 
App., 115 P.2d 830—^Atchison, T. 
& S. P. Ry. Co. V. Southern Pac. 
Co., 67 P.2d 676, 13 Cal.App.2d 
506—^Hibernia Savings & Loan 
Soc. V. Bilis Bstate Co., 22 P.2d 
806, 132 Cal.App. 408—Merqhants’ 
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supra § 545, evidence as to such sales may be 
brought out in the cross-examination of a witness 
who has expressed an opinion as to the value of the 
land in question, for the purpose of testing- his 
knowledge and competency. It is the general rule, 


however, that the value of lands, or interests in 
realty, at a particular time, may be proved by evi¬ 
dence of voluntary sales of similar property in the 
vicinity, made at or about the same time,^® and 


Trust Co. V. Hopklns, 284 P. 1072. 
103 Cal.App. 473—^Dickey v. Dunn, 
252 P. 770, 80 Cal.App. 724—Pal- 
ladine v. Imperial Valley Farm 
Lands Ass'n, 225 P. 291, 65 Cal. 
App. 727—^Reclamatlon Dist. No. 
730 V. Inglin, 160 P. 1098, 31 Cal. 
App. 495. 

lowa.—Maxwell v. lowa State High- 
way Commisslon, 271 N.W. 883, 
223 lowa 159, 118 A.L.B. 862— 
Hubbell V. Des Moines, 147 N.W. 
908. 166 lowa 581, Ann.Cas.l916E 
592—^Watkins v. Wabash R. Co., 
113 N.W. 924, 137 lowa 441. 

Contra Town of Cherokee v. 
Sioux City, & I. F. Town Lot & 
Land Co., 3 N.W. 42, 62 lowa 279. 
Mich.—Petltion of Dillman, 237 N. 
W. 662, 266 Mich. 162—Commis¬ 
slon of Conservation of Depart¬ 
ment of Conservation v. Hane, 227 
N.W. 718, 248 Mich. 473. 

Mlnn.—^Mlnneapolis-St. Paul Sanl- 
tary Dlst v. Fltzpatrick. 277 N. 
W. 394, 201 Mlnn. 442, 124 A.L.R. 
897—^Board of Education of City 
of Minneapolls v. Heywood Mfg. 
Co., 192 N.W. 102, 164 Mlnn. 486. 
Neb.—State v. Wrlght 181 N.W. 639, 
106 Neb. 617—Union Pac. R. Co. v. 
Stanwood, 91 N.W. 191, 98 N.W. 
666, 71 Neb. 160. 

Pa.—^Broomall v. Pennsylvania R. 
Co., 145 A. 703, 296 Pa. 132—Penn¬ 
sylvania Co. for Insurances on 
Lives and Grantlng Annultles v. 
City of Philadelphia, 112 A. 76, 
268 Pa. 669—Stone v. Delaware, L. 
& W. R. C., 101 A, 813, 257 Pa. 466 
—Roberts v. Philadelphia, 86 A 
926, 239 Pa. 339—^Rea v. Pitts- 
burg & C. R. Co.. 78 A. 73, 229 
Pa. 106, 140 Am.S.R. 721—Neely v. 
Western Allegheny R. Co., 68 A 
829, 219 Pa. 349—Gorgas v. Phil¬ 
adelphia, H. & P. R. Co., 64 A 
680. 215 Pa. 601, 114 Am.S.R. 974 
—Pennsylvania Schuylklll Valley 
R. Co. V. Ziemer, 17 A 187, 124 
Pa. 660—Pittsburgh, V. & C. R. 
Co. V. Vance, 8 A. 764, 116 Pa. 
326—Pittsburgh & W. R. Co., v. 
Patterson, 107 Pa. 461—Pennsyl¬ 
vania & N. T. R. & Canal Co. v. 
Bunnell, 81 Pa. 414—^East Penn¬ 
sylvania R. Co. V. Hies ter, 40 Pa. 
63—Miller v. Western Allegheny 
R. Co., 47 Pa.Super. 613. 

In New Tork 

(1) The text rule has been f ol¬ 
lo wed.—^Eno V. New York EI. R. Co., 
63 N.E. 1126, 168 N.T. 730—Wltmark 
V. New York Bl., R. Co., 44 N.E. 78, 
149 N.T. 393—Jamieson v. Kings 
County EI. R. Co., 41 N.E. 693, 147 
N.T. 322—^In re Thompson, 28 N.E. 


389, 127 N.T. 463, 14 L.R.A 52— 
'^[untington v. Attrill, 23 N.E. 544, 
118 N.T. 365—Matter of Bast 161si 
St.. 144 N.T.S. 717, 159 App.Div. 662 
—^In re New Tork, W. & B. R. Co., 
136 N.T.S. 234, 161 App.Div. 60— 
Matter of Crotona Park, 127 N.T.S. 
379, 142 App.Div. 665—^Douglas v 
New Tork EI. R. Co., 43 N.T.S. 847, 
14 App.Div. 471. 

(2) But evidence as to sales of 
similar lands has been held admis- 
slble to prove the value of the land 
in question, at least where the diffl- 
culty of otherwise proving value Is 
very great.—^In re West 205th St in 
City of New Tork, 147 N.E. 361, 240 
N.T. 68, reversing 206 N.T.S. 796, 
211 App.Div. 33, motion denied In 
re City of New Tork, 148 N.E. 726, 
240 N.T. 608—Hart v. Langau, 39 
NE. 643, 144 N.T. 563—Langdon v. 
New Tork, 31 N.E. 98, 133 N.T. 628 
—In re School Site on West 187th 
St, Borough of Manhattan, City of 
New Tork, 226 N.T.S. 636, 222 App. 
Div. 664, afflrmed In re Lands North 
of West 187th St in Borough of 
Manhattan, City of New Tork, 166 
N.E. 335, 260 N.T. 688—In re Jen- 
nings St in Borough of Bronx, City 
of New Tork, 201 N.T.S. 799, 207 
App.Dlv. 170—^Manhattan R. Co. v. 
Stuyvesant, 111 N.T.S. 222, 126 App. 
Div. 848—^Maitland v. Kerrigan, 187 
N.T.S. 495—^In re Manhattan Termi- 
nal, 120 N.T.S. 466. 

22 C.J. p 762 note 64. 

89. U.S.—U. S. V. Meyer, C.C.AI11., 
113 F.2d 387—North American 
Telegraph Co. v. Northern Pac. 
Ry. Co., Mlnn., 264 F. 417, 166 C. 

C.A 49, certiorari denied 39 S.Ct 
290, 249 U.S. 607, 63 L.Ed. 799. 
Ark.—Sewer and Water Works Im- 
provernent Dist No. 1 v. McClen- 
don, 60 S.W.2d 920, 187 Ark. 610. 
Conn,—Campbell v. City of New 
Haven, 126 A 650, 101 Conn. 173. 
Colo.—Wassenich v. City and County 
of Denver, 186 P. 633, 67 Colo. 456. 

D.C.—Washington Home for Incur- 
ables V. Hazen, 70 F.2d 847, 63 
App.D.C. 186. 

111 .—^Rhodes V. Davis, 28 N.B.2d 113, 
374 111. 66—^Department of Public 
Works and Buildings v. Dlggins, 
27 N.E.2d 826, 374 111. 11—^Forest 
Preserve Dist of Cook County v. 
EckhofC, 24 N.E.2d 62, 372 111. 391 
—City of Mt. Olive v. Braje, 7 N. 
B.2d 851. 366 111. 182—Forest Pre¬ 
serve Dist of Cook County v. 
Dearlove, 169 N.B. 763, 337 111. 
555—^Kankakee Park Dist v. Held- 
enreich, 169 N.E. 289, 328 111. 198 
—^Forest Preserve Dist. of Cook 
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County V. Wing, 137 N.E. 139, 306 
111. 194—Forest Preserve Dist of 
Cook County v. Barchard, 127 N. 

E. 878, 293 111. 556—Lambert v. 
Glffln, 100 N.E, 496, 257 111. 162— 
Crosby v. Dorward, 94 N.E. 78, 248 
111. 471, 140 AmS.R. 230. 

Ind.—Illinois Cent. R. Co. v. How- 
ard, 147 N.E. 142, 143, 196 Ind. 323, 
citlng Corpus Jnxis, and rehearing 
denied 148 N.E. 413, 196 Ind. 323. 
Kan.—^Wood v. Syracuse School Dist 
No. 1, 193 P. 1049, 108 Kan. 1. 
Ky.—Miller v. King. 128 S.W.2d 621, 
278 Ky. 161—Norfolk & W. Ry. 
Co. V. McCoy, 124 S.W.2d 777, 276 
Ky. 673—Commonwealth v. Beg- 
ley, 114 S.W.2d 127, 272 Ky. 289— 
Big Sandy & K. R. Ry. Co. v. 
Stafford, 268 S.W. 1071, 207 Ky. 
272—Coleman v. Louisvllle & N. 
R. Co., 226 S.W. 360, 190 Ky. 17— 
Paducah v. Allen, 63 S.W. 981, 111 
Ky. 361, 23 Ky.L. 701, 98 Am.S.R. 
422. 

Md.—^Pumphrey v. Tabler, 2 A2d 
668, 176 Md. 498. 

Mass.—Wright v. Commonwealth, 
190 N.E. 593, 286 Mass. 371— 

Sheehy v. Inhabltants of Wey- 
mouth, 164 N.B. 819, 266 Mass. 166 
—^Vineyard Grove Co. v. Town of 
Oak Bluffs, 163 N.E. 888, 265 Mass. 
270—McCabe v. City of Chelsea, 
163 N.E. 265, 266 Mass. 494—^Bart- 
lett V. City of Medford, 147 NE. 
739, 262 Mass. 311—^Fourth Nat 
Bank v. Commonwealth, 98 N.E. 
686, 212 Mass. 66. 

Mo.—City of St. Louis v. Buselaki, 
80 S.W.2d 863, 336 Mo. 698—^Kan- 
sas City & G. Ry. Co. v. Haake, 
63 S.W.2d 891, 331 Mo. 429, 84 AD. 

R. 1477—Kansas City v. BorufC, 
243 S.W. 167. 295 Mo. 28. 

N.H.—^Eames v. Southern New 
Hampshire Hydro-Electrlc Corpo¬ 
ration, 169 A 128, 86 N.H. 379. 
Philippine.—Manila v. Estrada, 26 
Philippine 208. 

R.I.—^Aspegren v. Tax Assessors of 
City of Newport, 125 A. 213. 

Tenn.—^Union Joint Stock Land Bank 
of Louisvllle v. Knox County, 97 

S. W.2d 842, 20 Tenn.App. 273—^Edg- 
ington V. Kansas City, M. & B. R, 
R. Co., 10 Tenn.App. 685. 

Tex.—Joyce v, Dallas County, Clv. 
App., ‘141 S.W.2d 745—City of Hous- 
ton V. Pillot, Oiv.App., 73 S.W.3d 
686, reversed on other grounds, 
Com.App., 106 S.W.2d 870—^Hous- 
ton Independent School Dist v. 
Reader, Civ.App., 38 S.W.2d 6*10— 
Gulf & Interstate Ry. Co. of Tex¬ 
as V. Stephenson, Civ.App., 212 S. 
W. 216. 
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such evidence has even been highly regarded,^® al- 
though it does not furnish an unerring test.^^ It is 
incumbent on the party offering such evidence to 
show, as a foundation for its admissibility, that the 
lands sold were similar in locality, quality, charac¬ 
ter, and usefulness to the land in question,^^ and 
that the sales were made freely and without com¬ 
pulsiones under such circumstances that they re- 


flect ordinary present value; hence, it must be 
shown to the reasonable satisfaction of the court, 
that the property was similar in ali essential par- 
ticulars,®^ and where these facts do not appear, or 
are shown not to exist, the evidence is inadmissible 
for the purpose.e5 Accordingly, such evidence is 
inadmissible where the lands are dissimilar,e6 or 
where the sales of the other land were not free 


Va.—Seaboard Air Line R. v. Cham- 
blin, 60 S.E. 727, 108 Va. 42. 
Wash.—^Pinch v. Grays Harbor 

County, 209 P. SSS, 121 Wash. 486, 
24 A.L.R. 644. 

W.Va.—Shaw v. Monongahela By. 
Co., 157 S.B. 170, 110 W.Va. 165— 
Mingro County Court v. Chattaroy 
Coal Co., 142 S.E. 430, 105 W.Va. 
321—Crowl V. Buckhannon & N*. 
B. Co., 114 S.B. ^S^l, 92 W.Va. 188 
—Virglnlan Power Co. v. Brother- 
ton, 110 S.E. 5'46, 90 W.Va. 155. 
Wis.—^In re -State Road and Bridg^e 
Commission, 192 N.W. 3'80, 180 
Wis. 45. 

Wyo.—Morrison v. Cottonwood De- 
velopment Co., 266 P, 117, 88 Wyo. 
•190. 

22 C.J. p 760 note 47. 

OU and gtLB lea 4 seg 

Kan.—^Reeser v. Hammond, ‘253 P. 

233, 122 Ean. 69'5. 

22 C.J. p 76'3'hote 68. 

Evidence held adznlsslble on cross- 
examlnation. 

IlL—Chicagro v. Mullin, 120 N.E. 785, 
285 111. 296. 

Tex.—Goldforb v. Gulf, C. & S. F. 
By. Co., C1V.APP., 24-3 S.W. 707. 
Where limlted to oorrohoratlon of 
the statement of wltness as to the 
value of the land In question, evi¬ 
dence of prlce, for whlch similar 
land was sold, was admisslble.— 
Town of Ayden v. Lancaster, 150 S. 
E. 40. 197 N.C. 656. 

Xn Ohlo 

(1) When the value of land is 
in issue, evidence of actual sales of 
other lands, and prices for whlch 
they were sold, is competent, If they 
are similar in their situation, rela¬ 
tive position, and other circumstanc¬ 
es relating to value, and such sales 
are fair and open in the market.— 
Naftzger v. State, 166 N.E. 614, 24 
Ohio App. 183. 

(2) The proper test, however, is 
the General selllngr prlce of land in 
the neiffhborhood, and evidence of 
the prlce paid at a partlcular sale 
of other property is inadmissible.— 
W. M. Southern Realty Co. v. 
Schmidt, 19 Ohio Clr.Ct,N.S., '488— 
Morison v. Cleveland, 17 Ohio Cir. 
Ct.,N.S., 427—Cleveland T. & V. B. 
Co. V. Gorsuch, 28 Ohio Clr.Ct. 468, 
aflarmed T6 Ohio St. 609, 81 N.B. 
1186. 

90l Mo.—S t Louis, etc., B. Co. v. 


Clark. 25 S.W. 192, 906, 121 Mo. 
169, 26 L.R.A. 761. 

N.H.—Thornton v. Campton, 18 N.H. 

20 . 

91. Md.—^Moale v. Baltimore, 6 Md. 
314, 61 Am.D. 276. 

92. 111.—^Porest Perserve Dist. of 
Ceok County v. Colllns, 181 N.E. 
846, 348 111. 477—^Porest Preserve 
Dist. of Cook County v. Chilvers, 
176 N.B. 7‘20, 84'4 111. 673-^Chicag:o, 
K. S. & M. R. Co. V. Chicaffo Title 

6 Trust Co., 160 N.B. 2'26, 328 111. 
610—^Porest Preserve Dist. of Cook 
County V. Caraher, 132 N.B. 211, 
299 111. 11. 

Ky.—City of Hazard v. Bversole, 3'6 
S.W.2d 313, 237 Ky. 242. 

22 C.J. p 761 notes 52-64, p 762 notes 
55-59. 

93. 111.—City of Mt Olive v. Braje, 

7 N.E.2d 861, 366 IU. 132. 

Mass.—Wriffht v. Commonwealth, 
190 N.E. 593, 286 Mass. 371. 

Miss.—State Hlghway Commission 
Y. Buchanan, 166 So. 637, 175 Miss. 
167. 

94- 111.—^Kankakee Park Dist. v. 
Heidenreich, 159 N.E. 289, 828 111. 
198. 

Kan.—^Tagel v. Kansas Gas & Elec¬ 
tric Co., 291 P. 768, 7T3, 131 Kan. 
267, citlngr Oorpiis Jnxls. 

W.Va-—^Monongahela West Penn 
Public Service Co. v. Monongrahela 
Development Co., 132 S.E. 380, 101 
W.Va. 166, 

22 C.J. p 761 notes 60, 61. 

9&, U.S.—^U, S. ex rei. and for Use 
of Tennessee VaJlley Authority v. 
Bailey, C.C.A.Ala., 116 P.2d 433— 
Pennsylvania Co. v. U. S., Mich., 
223 P. 769, 139 C.C.A. 289. 

Colo.—City and County of Denver 

V. Lyttle, 10-3 P.2d 1, 106 Colo. 167. 
IU.—^Porest Preserve Dist. of Cook 

County V. Wingr» 137 N.E. 139, 306 
111. 194. 

Ky.—Commonwealth v. Combs, 17 S. 

W. 2d 748, 22’9 Ky. 627. 

La.—^Louisiana Highway Commission 
V. Quidry, 146 So. 1, 176 La. 389. 
Md.—Pumphrey v. Tabler, 2 A,2d 
668, 1T6 Md. 498—Kenly v. Wash¬ 
ington County B. Co., 98 A. 232, 
129 Md. 1. 

Mass.—Johnson v. City of Lowell, 
134 N.E. 627, 240 Mass. 546. 

Miss.—State Highway Commission 
V. Buchanan, 166 So. 537, 176 

Miss. 157. 

Mo,—School Dist, of Kansas City v. 
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Phoenix Land & Improvement Co., 
249 S.W. 51, 297 Mo. 332. 

N.D.—^Village of Reeder v. Hanson, 
213 N.W. 492, 66 N.D. 8‘31. 

Okl.—^Durell v. Public Service Co. of 
Oklahoma, 61 P.2d 517, 174 Okl. 
5'49. 

Philipplne.—^Manila v. Bstrada, 25 
Philippine 208. 

Tex.—Houston Independent School 
Dist. V. Beader, Civ.App., 38 S.W. 
2d 610. 

W.Va.—^Mingo County Court v. Chat¬ 
taroy Coal Co., 142 S.E. 430, 106 
W.Va. 321. 

Wis.—^In re State Road and Bridge 
Commission, 192 N.W. 380, 180 
Wis. 46. 

Evidence held inadmissible 

Tex.—^Dickey's Estate v. Houston 
Independent School Dist., Civ.App., 
300 S.W. 260—Humble Oil & Re- 
flnmg Co. V. Klshl, Civ.App., 299 
S.W. 687. 

Wis.—0’Day v. Meyers, 133 N.W. 
605, 147 Wis. 649. 

96 . U.S.—^U. S. v. River Rouge Im¬ 
provement Co., C.C.A.Mlch., 285 P. 
111, reversed on other grounds 46 
S.Ct. 144, 269 U.S. 411, 70 L.Ed. 
3139. 

111.—^Porest Preserve Dist. of Cook 
County V. Chilvers, 176 N.B. 720, 
344 111. 573—^Department of Pub¬ 
lic Works and Buildings v. Keck, 
161 N.E. 66, 330 111. 39—Chicago, 
N. S. & M. R. Co. v. Chicago Title 
& Trust Co., 160 N.E. 226, '328 111. 
610—^Porest Preserve Dist. of Cook 
County V. Wallace, 132 N.E. 444, 
299 111. 476. 

Ky.—^Norfolk & W. Ry. Co. v. Mc- 
Coy, 124 S.W.2d 777, 276 Ky. 673— 
Kentucky Hydroelectric Co. v. 
Woodard, 287 S.W. 9‘85, '9'88, 216 
Ky. 618, citlng Corpus Juris. 

Mass.—Wright v. Commonwealth, 
190 N.E. 593, 286 Mass. 371—James 
Millar Co. v. Commonwealth, 146 
N.E. 677, 261 Mass. 467. 

N.H.—^Bames v. Southern New 
Hampshire Hydro-Electric Corpo¬ 
ration, 159 A. 128, 86 N.H. 379. 

N.J.—In re Housing Authority of 
City of Newark, 17 A.2d 812, 126 
N.J.Law 60—^W. A. Manda v. City 
of Orange, 82 A. 869, 82 N.J.Law 
686, Ann.Cas.l913D 681. 

N.Y.—In re Block Bounded by *4ve- 
nue A, etc., 122 N.T.S. 3'21, 66 
Misc. 4*88. 

22 C.J. p 761 notes 53, 64, p 762 
notes 66—69. 
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and voluntary,97 or were made at a remote timeas 
or under such circumstances that they do not reflect 
ordinary value.99 Considerable latitude must be 
allowed in determining similarity.i Mere proxim- 
ity is not a test,2 and the fact that other land is sev- 
en miles away does not establish, as a matter of 
law, that the lands are in different localities.^ 

Discretion of court. No general rules can be 
laid down as to the degree of similarity required to 
exist between the properties, and as to the neamess 
in respect of time and distance, since these are mat- 
ters resting largely in the discretion of the trial 


judge;^ and the evidence may in such discretion 
be rejected,^ especially when other and better evi¬ 
dence can be or has been produced at the hear- 
ing;6 and the discretion of the court does not ex- 
tend to the admission of evidence which will be of 
no aid to the jury in determining the question of 
value,7 and the court should exclude evidence of 
similar sales, when its admission would not com¬ 
pensate for the disadvantage arising from a confu- 
sion of issues.8 

Manner of proof. The price for which such sales 
were made should be shown by means of swom 


97. 111.—City of Mt. Olive v. Braje, 
7 N'.B.2d 851, 366 111. 132. 

Ohlo.—^NTaftzger v. State, 156 K.B. 

614, 24 Ohio App. 183. 

Or.—Coos Bay Logrging: Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. ^72. 

Sale under decree of oonrfc Is not 
necessarily forced or compulsory-— 
Forest Preserve Dist. of Cook Coun- 
ty V. Dearlove, 169 N.E. 753, 3’37 111. 
555. 

Svldence held admlssllble to show 
that sale was not voluntary.—West 
Skokie Drainagre Dlst. v. Dawson, 
90 N.E. 377, 243 111. 175. 17 Ann.Cas. 
776. 

98. Ala.—Stovall v. City of Jasper, 
110 So. 317, 215 Ala. 300. 

111.—^Forest Preserve Dist. of Cook 
County V. Collins, 181 N.E. 345, 
'348 111. 477—St. Louis & I. B. Ry. 
V. Guswelle, 86 N.B, 230, 286 111. 
214. 

Tex.—Isaac v. City of Houston, Civ. 
App., 60 S.W.2d 543, error dis- 
missed—^Dickey’s Estate v. Hous¬ 
ton Independent School Dist., Clv. 
App., 300 S.W. 250. 

22 C.J. p 761 note 60. 

99. 111.—Jefferson Park Dist v. So- 
winski, 168 N.E. 370, 3’36 111. 390 
—Kankakee Park Dist. v. Helden- 
reich, 169 N.E. 289, 328 111. 198— 
Sanitary Dist. of Chicagro v. Boen- 
ing, 107 N.E. 810, 267 111. 118. 

Hass.—^Iris v. Town of Hingrham, 22 
N.E.2d 13, 303 Mass. 401. 

Tex.—^Wichita Falis, R. & P. W. Ry. 
Co. V. Cooper, Civ.App., 236 S.W. 
927. 

22 C.J. p 761 note 61. 

1. R.I.—^Hervey v. City of Provi- 
dence, 133 A. 618, 47 R.I. 378. 

111.—^Forest Preserve Dist. of 
Cook County v. Chilvers,* 176 N.E. 
720, 344 111. 573—Chicagro, N. S. 
& M. R. Co. V. Chicago Title & 
Trust Co., 160 N.E. 226, 328 111. 
610. 

Adjacency 

Land must present a similarity in 
all essential conditions, althougrh it 
need not be adjacent. 

US.—In re Graves, D.C.Vt., 182 P. 

448. 


Me.—Warren v. Wheeler, 21 Me. 484. 
Pa.—^Brown v. Corey, 43 Pa. 495. 

3. Ark.—Sewer and Water Works 
Improvernent Dist. No. 1 v. Mc- 
Clendon, 60 S.W.2d 920. 187 Ark. 
510. 

4. U.S.—U. S. V. Nickerson, C.C.A. 
Mass., 2 P.2d 602. 

Conn.—^Portland Silk Co. v. City of 
Middletown, 4 A.2d 422, 125 Conn. 
172. 

Colo.—Wassenich v. City and County 
of Denver, 186 P. 6'3'3, 67 Colo. 
456. 

D.C.—Loughran v. II. S., 64 P.2d 656, 
62 App.D.C. 67. 

111.—^Forest Preserve Dist of Cook 
County V. Eckhoft, 24 N.B.2d 52, 
372 111. 3‘91—^Forest Preserve Dist. 
of Cook County v, Collins, 181 N. 
E, 346, 348 111. 477—South Park 
Com*rs V. Living:ston, 176 N.E. 648, 
344 111. 368—^Forest Preserve Dist. 
of Cook County v. Dearlove, 169 
N.E. 763, 337 111. 655—Chicago, N. 

S. & M. R. Co. V. Chicago Title & 
Trust Co., 160 N.E. 226, 328 111. 
610—Blankakee Park Dist v. Heid- 
enrelch, 169 N.E. 289, 328 111. 198 
—^Forest Preserve Dist. of Cook 
County V. Wlng, 137 N.E. 139, 306 
111. 194—^Forest Preserve Dist. of 
Cook County v. Wallace, 132 N.E. 
4*44, 299 111. 476—^Forest Preserve 
Dist. of Cook County v. Caroher, 
132 N.E. 211, 299 111. 11—^Forest 
Preserve Dist of Cook County v. 
Kean, 131 N.B. 117, 298 111. 37— 
Forest Preserve Dist. of Cook 
County v. Barchard, 127 N.E. 878, 
293 111. 666—^McCoy v. Union Ele- 
vated it Co., 111 N.E. 617, 271 
111. 490, afflrmed 38 S.Ct 604, 247 

U. S. 364, 62 L.Ed. 1156, reheai^ 

ing granted 38 S.Ct 681--Ohicago 
& W. I. R. Co. V. Heidenrelch, 98 
N.E. 567, 254 111. 231, Ann.Cas. 
1913C 266—St. Louis & L B. Ry. 

V. Guswelle, 86 N.E. 230, 236 111. 
214. 

Md.—^Marchant v. City of Baltimore, 
126 A. 884, 146 Md. 613. 

Mass.—^Iris v. Town of Hingham, 22 
N.B.2d 13, 303 Mass. 401—Wrlght 
V. Commonwealth, 190 N.E. 593, 
28'6 Mass. 371—McCabe v. City of 
Chelsea, 163 NE. 265, 265 Mass. 
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494—Johnson v. City of Lowell, 
134 N.E. 627, 240 Mass. 546—Sub- 
urban Land Co. v. Inhabltants of 
Town of Arlington, 107 N.E. 432, 
219 Mass. 539. 

NJ.— W. A. Manda Co. v. City of 
Orange, 82 A. 869, 82 N.J.Law 686, 
Ann.Cas.l91SD 581—State High- 
way Commission v. Lally, Sup., 
147 A. 487, followed in State High- 
way Commission v. 0’Heam, 147 
A. 488. 

Ohio.—^Muccino v. Baltimore & O. R. 
Co., 168 N.E. 762, 33 Ohio App. 102. 

R. I.—^Hervey v. City of Providence, 
133 A. 618, 47 R.I. 378. 

S. C.—Charleston & W. C. Ry. Co. v. 
Spartanburg Bonded Warehouse, 
149 S.B. 236, 151 S.C. 542. 

Tenn.—^Polk v. City of Memphis, 16 
Tenn.App. 73. 

Tex.—City of Houston v. Pillot, Clv. 
App., 73 S.W.2d 586, 691, cltlng 
Coxpns Jturis, reversed on other 
grounds, Com.App., 105 S.W.2d 
870. 

Wash.—^In re Seward Parke Ave. in 
City of Seattle, 165 P. 971, 96 
Wash. 698—^In re Northlake Ave., 
166 P. 113, 96 Wash. 344. 

22 C.J. p 578 note 79, p 763 note 66. 

5. N Y.—Huntington v. Attrill, 23 
N.E. 644, 118 N.T. 366. 

6. Kan.—^Atchison & N. R, Co. v. 
Harper, 19 Kan. 629. 

Neb.—Fahey v. Updike EI. Co., 166 
N.W. 622, 102 Neb. 249. 

7. 111.—Chicago, N. S. & M. R. Co. 
V. Chicago Title & Trust Co., 160 
N.E. 226, 328 111. 610—^East Side 
Levee and Sanitary Dist. v. Je- 
rome, 138 N.E. 192, 306 111. 677— 
Forest Preserve Dist of Cook 
County V. Caraher, 132 N.E. 211, 
299 111. 11—Forest Preserve Dist 
of Cook County v. Kean, 131 N.E. 
117, 298 111. 37. 

8. 111.—^Kankakee Park Dist v. 
Heidenrelch. 169 N.E. 289, 328 111. 
198. 

N.H—^Eames v. Southern New 
Hampshire Hydro-Electric Corpo¬ 
ration, 169 A. 128, 86 N.H. 379. 

R.I.—^Hervey v. City of Providence, 

^ 133 A. 618, 47 R.I. 378. 
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evidence from witnesses having a knowledge of 
the transactions,9 and evidence as to the amount of 
revenue stamps which had been placed on the deeds 
involved in such transactions is not admissible for 
the purpose.^0 

Offers to buy or s^U. Although there is contrary 
authority,!! it has been held that evidence of mere 
offers to sell,i2 or even to buy,i3 similar land is 
not admissible to show the value of the land in 
question; but evidence that such tracts as those in 
suit are not in demand has been held admissible.^^ 

Condemnation value of similar land, The general 
rule is that evidence as to the amount of compen- 
sation paid to the owners of similar lands by per- 
sons who exercised, or could have exercised, the 
power of eminent domain against such lands is not 
admissible to show the value of realty.^^ There is 
authority, however, that such evidence, although not 
always controlling, is entitled to some considera- 
tion,^® at least where it represents the only sales of 
lands in the neighborhood within recent years;^^ 


and it has been held that evidence of a sale of sim¬ 
ilar lands to a condemnor is admissible to prove 
the value of realty, unless the trial court finds that 
the contract of sale was not freely made.^S 

Common injury or taking, Prices paid in settle- 
ment of claims for damage caused to property by 
a common injury or taking are the resultant of too 
many variable considerations to be competent on 
the question as to what damage has been suffered 
by similar property from the same cause;i9 al¬ 
though the amount to be paid was reached by agree- 
ment,20 arbitration,^! or the verdict of a jury .22 
This is stili more clearly the rule where the two 
pieces of property are in different conditions.23 

c. Personalty 

(1) In general 

(2) Proof of market value 

(1) In General 

The value of personal property may be proved by evi¬ 
dence as to the valuation placed on property of the same 


'R.X. —Aspegren v. Tax Assessors 
of City of Newport, 125 A. 213. 
lOu B.I.—^Aspegrren v. Tax Asses¬ 
sors of City of Kewport, supra. 

11. 111.—^Kaniakee Park Dlst. v. 
Heidenreich, 169 K.E. 289, 3'28 111. 
198. 

12. Ala.—^Penney v. State, 128 So. 
596, 221 Ala. 230. 

Mo.—^Kansas City & G. Ry. Co. v. 
Haake, 63 S.W.2d 891, 331 Mo. 
429, 84 A.L.R. 1477. 

Mont.—^Helena Power Transmlsslon 
Co. V. McLean, 99 P. 1061, 38 

Mont. 388. 

N.J.—^In re Housing- Authority of 
City of Newark, 17 A.2d 812, 126 
N.J.Law 60—Montclalr B. Co. v. 
Benson, 36 N.J.Law 657. 

Tex,—^West v. State, Giv.App., 160 
S.W.2d 863—^Diekey’s Estate v. 
Houstou Independent School Dist., 
Civ.App., 300 S.W. 250. 

22 C.J. p 179 note 49. 

13. Mass.—Suhurban Land Co. v. 
Inhabitants of Town of Arlingrton, 
107 N.E. 432, 219 Mass. 539. 

Mo.—^Kansas City & G. Ry. Co. v. 
Haake, 63 S.W.2d 891, 331 Mo. 429. 
84 A.L.B. 1477. 

14. Mo.—St. Louis, K. & N. W. R. 
Co. V. St. Louis Union Stock Yards 
Co., 26 S.W. 399, 120 Mo. 641. 

15- U.S.—^U. S. ex rei. and for Use 
of Tennessee Valley Authority v. 
Reynolds, C.C.A.Ala., 116 P.2d 294 
— -Wlse V. U. S., D.C.Ky., 38 P. 
Supp. 130—^U. S. V. Beaty, D.C. 
Va., 198 P. 284, reversed on other 
grrounds, Beatty v. U. S., 203 P. 
620, 122 C.C.A.-16. 

Ala,—Housingr Authority of Phenix 
City V. Stillwell, 3 So.2d 66—, 


Housingr Authority of Phenix City 

V. Harris, 3 So.2d 64—Pickens 
County V. Jerdan, 196 So. 121, 239 
Ala, 689—^Alabama Power Co. v. 
Sides, 103 So. 869. 212 Ala. 687. 

D.C.—Shoemaker Co. v. Munsey, 37 
App.D.C. 96. 

111.—^Mauvalsterre Drainagre & Levee 
Dist. V. Wabash Ry. Co., 132 N.B. 
669, 299 111. 299, 22 A.L.R. 944— 
Chicagro & A. R. Co. v. Scott, 80 
N.E. 404, 225 111. 352. 

Kan.—Searcy v. State Higrhway 
Commission, 67 P.2d 634, 146 Kan. 
709. 

Ky,—^Adams v. Commonwealth ex 
rei. State Hlghway Commission, 
146 S.W.2d 7, 286 Ky. 38—Com¬ 
monwealth, by State Highway 
Commission v. Crutchfield, 87 S. 

W. 2d 698, 261 Ky. 272—Kentucky- 
West Virginia Gas Co. v. Hays, 37 
S.W.2d 17, 238 Ky. 189. 

Md.—^Marchant v. City of Baltimore, 
126 A. 884, 146 Md. 613—Bona- 
parte v. Baltimore, 101 A. 694, 181 
Md. 80. 

Miss.—^Dantsler v. Mississippi State 
Highway Commission, 199 So. 367. 
Mo.—City of St. Louis v. Rossi, 65 
S.W.2d 946. 

Or.—Coos Bay Loggring Co. v. Barc¬ 
lay, 79 P.2d 672, 169 Or. 272—Ore- 
gon R. & Navigation Co. v. East- 
laok, 102 P. 1011, 64 Or. 196, 20 
Ann.Cas. 692. 

Ulah.—Weber County v. Ritchie, 96 
P.2d 744. 98 Utah 272. 

Va.—Seaboard Air Line R. Co. v. 

Chamblin, 60 S.B. 727, 108 Va, 42. 
Wash.—State v. Spokane County 
Super. Ct., 104 P. 148, 66 Wash. 64 
—Port Townsenld Southern R. Cb. 
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V. Barbare, 89 P. 710, 46 Wash. 
275. 

W.Va,—^Bucknannon & N. R. Co, v. 
Great Scott Coal & Coke Co., 83 
S.E. 1031, 76 W.Va, 423. 
la La.—Texas Pacific-Missouri Pac. 
Terminal R. R. of New Orleans v. 
Elliott, 117 So. 276, 166 La. 347— 
Manson v. Board of Levee ComTs, 
Orleans Levee Dist., 98 So. 566, 
164 La. 996—Louisiana R. & Nav 
Co. V. Morere, 41 So. 236, 116 La 
997—^Louisiana Highway Commis¬ 
sion V. Merchant, App., 174 So. 
696—^New Orleans v. Cotonio, 1 
LaA., Orleans, 156. 

17. S.C.—Charleston & W. C. Ry. 
Co. V. Spartanburg Bonded Ware- 
house, 149 S.E. 236, 161 S.C. 642— 
Wateree Power Co, v. Rion, 102 S. 
E. 331, 113 S.C. 303. 

18. N.H.—^Bames v. Southern New 
Hampshire Hydro-Electric Corpo¬ 
ration, 159 A. 128, 86 N.H 879. ‘ 

19. Ga.—State Highway Board v. 
Georgia Rallroad & Banking Co., 
171 S.E. 176, 179, 47 Ga.App. 662, 
quoting CoxpiiB Juris. 

22 C.J. p 180 note 65. 

Mass.—^Providence & W. R. Co. 
V. City of Worcester, 29 N.B. 66, 
166 Mass. 35. 

22 C.J. p 181 note 66. 

21. Mass.—^White v. Pitchburg R. 
Corp., 4 Cush. 440. 

22. Mass.—^Howe v. Howard, 33 N. 
E. 528, 158 Mass. 278. 

23. N.T.—^In re Thompson, 28 N.E. 
889, 127 N.T. 463, 14 L.R.A. 62, 
afflrming 6 N.T.S. 870, 1 Silv.Sup. 
889, In re New York, W. & B. R 
Co., 136 N.T.S. 234, 161 App.Dlv.‘ 
60. 
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kind In the open market, provlded such valuatlon is 
not too remote as to time or place. 

Evidence as to the value of other property may 
be admitted where relevant to prove the value of 
personalty but such evidence is inadmissible 
where the other property is not substantially sim- 
ilar, or where it is otherwise irrelevant or incom- 
petent for the purpose.26 Thus the value of per- 
sonal property may be proved by evidence as to the 
valuation placed on property of the same kind in 
the open market,^^ provided such valuation is not 
too remote as to time^"^ or place.^® The value of 
ordinary commodities having a market value may 
be proved by showing the value of articles of the 
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same kind in the market, without showing" that 
those in controversy are of the same quality,^® and 
the evidence should not be limited to the market 
value of such commodities from the usual source 
of supply of one of the parties, but evidence as to 
the market value from any source of supply is ad- 

missible.30 

Property without market value, Where the prop¬ 
erty has no market value in the ordinary sense, its 
value may be proved by evidence as to the price 
paid for similar property at or about the same 
time.si Although second hand^^ or unrefined^® 
articles or materials may have no market value, ev¬ 
idence as to the market value of new or refined 


U.S.—The Cushlng, D.C.N.T., 
285 F. 617, modifled on other 
grounds, C.C.A-, 292 F. 660, cer¬ 
tiorari granied Standard Oil Co, 
of New Jersey v. Southern Pac. 
Co.. 44 S.Ct. 133,* 263 U.S. 696, 68 
Li.Ed. 611, order granting certio¬ 
rari modifled 44 S.Ct. 135, 263 U. 
S. 681, 68 L.Ed. 604, and motion 
for leave to take additional testi- 
mony granted 44 S.Ct. 458, 265 TJ. 
S. 569, 68 L.Ed. 1184. Afflrmed 45 
S.Ct. 465, 268 U.S. 146, 69 L.Ed. 
890. 

Pia.—New Amsterdam Casualty Co. 
y. James, 166 So. 813, 122 Fla. 
710. 

Mo.—Grace v. Mlssouri, K. & T. Ry. 
Co., App., 212 S.W. 41. 

S.D.—^Axtell V. American Live Stock 
Ins. Co., 194 N.W. 652, 46 S.D. 498. 

Corporate stock 

U.S.—Oxford Paper Co. v. U. S., Ct. 
Cl., 52 F.2d 1008, supplemented 56 
F.2d 896—^Hodgman v. Atlantic 
Reflnmg Co., D.C.Del., 2 P.2d 893— 
Groff V. Smith, I>.C.Conn., 34 F. 
Supp. 319, 

D.C.—^MoraJi v. Lucas, 36 P.2d 646, 
69 APP.D.C. 142. 

22 C.J. p 183 note 15. 

25. U.S.—^Arkansas Natural Gas Co. 

V. Sartor, C.C.A.La., 78 F.2d 924, 
certiorari denied Sartor v. Arkan- 
sas Natural Gas Co., 56 S.Ct. 381, 
296 U.S. 666, 80 L.Ed. 467—St, 
Paul Fire & Marine Ins. Co. v. 
Pure Oil Co., C.C.A.N.T., 63 F.2d 
771, reversing, D.C., 68 F.2d 393— 
Groff V. Smith, D.GConn., 34 P. 
Supp. 319—Jenkins v. Smith, D.C. 
Conn., 21 F.Supp. 261—Wells Far¬ 
go Bank & Trust Co. v. 'McLaugh- 
lin, D.C.Cal., 8 F.Supp. 1009, re- 
versed on other grounds, C.C.A, 
Wells Fargo Bank & Union Trust 
Co. V. McLaughlin, 78 F.2d 934, 
certiorari denied 66 S.Ct. 172, 296 
U.S. 638, 80 L.Ed. 453. 

Ala.—^F. W. Bromberg Se, Co. v. Nor¬ 
ton, 93 So. 837, 208 Ala. 117. 

ni.—Toledo, St. L. & W. R. Co. v. 
Wilson, 134 BLApp. 462. 

S2 C.J.S.-29 


lowa.—Galliers v. Chicago, B. & Q. 

R. Co., 89 N.W. 1109, 116 lowa 319. 
Kan.—Sunflower Truok & Tractor 

Co. V. United Warehouse Co., 220 
P. 243, 114 Kan. 496. 

Mlch. — Loud V. Solomon, 154 N.W. 
73, 188 Mich. 7. 

Mo.—J. T. Fargason & Co. v. Cole- 
man, App., 272 S.W. 1003—^Harrls 

V. Weher Motor Car Co., 261 S.W. 
121, 212 Mo.App. 107. 

N.Y.—^De Groot v. Pulton P. Ins. 
Co., 27 N.Y.Super. 504—Goldberg 

V. James. 177 N.Y.S. 167. 

Pa..—Fopkin Bros. v. Dunlap, 196 A 
686, 130 Pa.Super. 50. 

Tenn.—Memphis Commercial Appeal 
Co. v. Landis, 126 S.W.2d 318, 174 
Tenn. 424. 

Tex—^Neyland v. Benson, Clv.App., 
292 S.W. 251, mandamus denied 
Benson v. Jones, Com.App., 296 S. 

W, 866. 

Wis.—^Lozon v. Leamon Bakery Co., 
202 N.W. 296, 186 Wis. 84. 

22 C.J. p 183 note 16, p 763 note 73. 

381 Colo.—^Hoover v. Shott, 189 P. 
848, 68 Colo. 385. 

Idaho.—^Lessman v. Anschustlgul, 
215 P. 460, 37 Idaho 127. 
lowa.—Westphalen v. Atlantic 
Northern & Southern R. Co., 132 
N.W. 67, 162 lowa 232. 

Ky.—Brandenberg v. Addison, 298 

S. W. 1091, 221 Ky. 442. 

Corporate stock 

Proof of the market value of a 
small number of shaxes is obviously 
no criterion to establish the value 
of a block of shores twice the num¬ 
ber of those then on the market.— 
Cleary v. Higley, 277 N.Y.S. 63, 154 
Misc. 168, afflrmed 284 N.Y.S. 989, 
246 App.Dlv. 698. 

27. Ariz.—Atlantic Nat. Bank of 
Boston V. Korrlck, 242 P. 1009, 29 
. Ariz. 468, 43 AL,R. 1184. 

CJa.—^American Ry. Express Co. v. 
Dubois Bros., 111 S.E 70, 28 Ga. 
App. 274. 

Mo.—Campbell v. National Pire Ins. 
Co. of Harfford, Conn., App., 269 
S.W. 846. 


N.Y.—Sinclair Reflnlng Co. v. Una- 
dilla Motor & Supply Co., 213 N.Y. 
S. 81, 126 Misc. 292. 

Tex—Gerhart v. Harris County, Clv. 
App., 244 S.W. 1103, afflrmed Har¬ 
ris County v. Gerhart, 283 S.W. 
139, 116 Tex 449. 

Wis.—Lozon v. Leamon Bakery Co., 
202 N.W. 296, 186 Wis. 84. 

2& 111.—McKee V. Trisler, 143 N.E. 
69, 311 111. 536, 33 AL.R. 1298, af- 
firming 229 111.App. 285. 

Mo.—J. T. Fargason & Co. v. Cole- 
man, App., 272 S.W. 1003—Balley- 
Ball-Pumphrey Co. v. German, 247 
S.W. 483, 213 Mo.App. 11. 

Tex—^Puckett v. Patton, Civ.App., 16 
S.W.2d 856—SL Louis, B. & M. 
Ry. Co. V. Lane, Clv.App., 248 S. 

W. 69. 

Value in controUing xnarket may 
always be shown even though that 
market is a considerable distance 
away.—^Shipler v. Potomac Copper 
Co., 220 P. 1097, 69 Mont. 8'6. 

29. N.Y.—^Ebenreiter v. Dahlman, 42 
N.Y.S. 867, 19 Misc. 9. 

Tex—^Houston Packing Co. v. Grif- 
flth, Clv.App., 164 S.W. 431. 

30. Mich.—^Prolich v. Independent 
Glass Co., 139 N.W. 6, 173 Mich. 
428. 

31. Mass.—^Woonsocket Machlne & 
Press Co. v. New York, N. H. & H. 
R. Co., 131 N.E. 461, 239 Mass. 211. 

Or.—^Dolph V. Speckart, 186 P. 32, 
94 Or. 650. 

Pa.—^Allen v. Adams Bkpress Co., 77 
Pa.Super. 174. 

Natural gas 

U.S.—^Arkansas Natural Gas Co. v. 
Sartor, C.C.ALa., 78 F.2d 924, cer¬ 
tiorari denied Sartor v. Arkansas 
Natural Gas Co., 56 S.Ct. 381, 296 
U.S. 656, 80 L.Ed. 467. 

30. Mlnn.—Guilford v. Brown, 191 
N.W. 916, 164 Minn. 618. 

Tex—^Dallas Hotel Co, v. Blanchette, 
Civ.App., 246 S.W. 1066. 

33. La.—^Young v. Fireman's E^nd 
Ins. Co., 107 So. 10'8,'160 L& 275. 
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Products of the same kind may be considered in 
determining their actual value. Where corporate 
stock has no market value, its actual value may be 
shown by proof of transactions in the particular 
stock, and the prices at which it has been sold or 
optioned,^^ provided such transactions were bona 
fide, 3 5 and the conditions under which they oc- 
curred were substantially the same as those prevail- 
ing at the time in question.^® 

(2) Proof of Market Value 

(a) In general 

(b) Price lists and market reports 
(a) In General 

Voluntary sales of sImMar property, In the same lo- 
callty and reasonably near in point of time to the date 
fn question, and the prices at which such sales were 
made, are generally held admissible to prove the market 
value of personaity. 

The market value of personal property may be 
proved by evidence which is relevant and compe¬ 
tent for the purpose.®7 Voluntary sales of similar 
property, in the same locality and reasonably near 
in point of time to the date in question, and the 


I prices at which such sales were made, are admis- 
j sible in evidence to prove market value.®® It does 
not require a great number of sales to establish 
market value in a particular locality,®® and it has 
been held that even a single sale may be shown 
where the time is sufficiently near and the condi¬ 
tions sufficiently similar to render the evidence help- 
ful,40 although, on the other hand, it has been said 
that evidence of isolated sales is not admissible to 
establish market value.^^ 

Where market reports are available, however, 
evidence as to individual sales is inadmissible with- 
out a showing that such sales were made at the pre- 
vailing market price and it has been held that 
where prices in an open market are properly shown 
by authentic publications or trade bulletins, which 
are generally accepted by dealers in such markets, 
the testimony of a dealer as to individual transac¬ 
tions in such market is not admissible.^® Likewise 
the market value of personaity cannot be proved by 
evidence of sales of similar property which were 
made under special circumstances or conditions,^^ 
or which were made in different quantities^® or 


34. Nev.—Pagre v. Walser, 213 P. 
107, 46 Nev. 390. 

35* Nev.—^Pagre v. Walser, supra. 
36L U.S.—Noltingr v. Talt, D.C.Md., 
3 r.Supp. 686. 

37, Mo.—Gordon v. Andrews, 2 S. 
W.2d 809, 222 Mo.App, 609. 

Neb.—Trennt v. Chicagro, B. & Q. R. 

Co., 186 N.W. 322, 107 Neb. 406. 
N.D.—Golly V. Northland Elevator 
Co., 207 N.W. 438, 53 N.D. 664. 
Natnral gras 

U.S.—^Hemler v. Hope Producingr Co., 
C.C.A.La., 117 P.2d 231—Union 
Producingr Co. v. Pardue, C.C.A.Lia., 
117 F.2d 225, afflrmingr, D.C., Par¬ 
due v. United Gas Public Service 
Co., 28 P.Supp. S’47—Sartor v. 
United Gas Public Service Co., C. 
C.A.La., 84 P.2d 436. 

OU 

U.S.—Texas Co. of Mexico, S. A., v. 
Roos, C.C.A.Tex., 43 P.2d 1, cer- 
tiorarl denied Roos v. Texas Co. 
of Mexico, S. A., 51 S.Ct. 216, 282 
U.S. 902, 76 L.Bd. 794. 

38. U.S.—The Blandon, D.C.N.Y., 39 
P.2d 938, affirmed, C.C.A., 42 R2d 
1013—Sawyer v. Eaton, C.C.A.Me., 
293 F. 838. 

Ark.—^Missourl Pac. R. Co. v. Green, 
288 S.W. 908, 172 Ark. 423. 

Cal.—^Dwigrht V. Callagrhan, 199 P. 

838, 53 Cal.App. 132. 

Conn.—Goralnlk Hat Co. v. Delohery 
Hat Co., 120 A. 28'3, 285, 98 Conn. 
560, Quoting Corpus JuxIb. 

Mlss.—Simmons v. Balnter, 12‘6 So. 
aas, 155 Miss. 804. 

N.J.—^laik 'V. Commercial Trust Co. 


of New Jersey, 181 A. 269, 119 
N.J.Eq. 133. 

Okl.—^Kilbourne v. McAlllster, 65 P. 

2d 616, 179 Okl. 267. 

Pa.—Seward v. Pennsylvania Salt 
Mfgr. Co., 78 Pa.Super. 319, 327, 
citingr Corpus Juris. 

Wash.—^Hershey v. Hanauer, 186 P. 

627, 108 Wash. 498. 

22 C.J. p 187 note 10. 

In New 7ork 

(1) It has been held that the mar¬ 
ket value of personaity may not be 
proved, in the flrst instance, by a 
showing of the prices obtalned on 
particular sales. 

U.S.—The Oceanica, D.C.N.T., 166 F. 

306, stating New York nile. 

N.Y.—^Luchs V. Goldman, I8l N.Y.S. 
355. 

(2) There Is authorlty, however, 
that in determining the market price 
of commodities of fluctuating value 
dealt in on a recogmized exchange, 
the courts receive as evidence proof 
of the actual sales made on such ex¬ 
change, for these prices are the best 
possible evidence of market value.— 
Peschke v. Wright, 166 N.Y.S. 773, 
93 Misc. 154. 

(3) In order to prove the fair 
market value of groods at a time 
when there was no market avail¬ 
able for them, recourse may be had 
to sales made within a reasonable 
range of time before and after that 
date.—^Melzer v. Zimmerman 19'4 N 
Y.S. 222, 118 Misc. 407. 

39 . Tex.—St. Louis, etc., R. Co. v. 
Droddy, Civ.App., 132 S.W. 946. 
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40- N.Y.—^BJanchard v. New Jersey 
Steamboat Co., 59 N.Y. 292. 

22 C.J. p 18'8 note 13. 

41 . Idaho.—^Basye v. Hayes, 76 P.2d 
435, 438, 58 Idaho 569, citing Cor¬ 
pus Juris. 

Tex.—Alba-MalakofC Lignite Co. v. 
Hercules Powder Co., Civ.App., 219 
S.W. 664, reversed on other 
grounds, Com.App., 236 S.W. 647. 
22 C.J. p 188 note 14. 

48 . N.D.—^Weigrel v. Powers Eleva¬ 
tor Co., 194 N.W. 113, '49 N.D. 867. 
43- Neb.—^Pahey v. Updike EI. Co., 
166 N.W. 62’2, 102 Neb. 249. 

44. Ala.—Oden-Elliott Lumber Co. 
V. Daniel-Gaddis Lumber Co., 98 
So. 730, 210 Ala. 682. 

Ga.—^Ladd Lime & Stone Co. v. Mac- 
Dougald Const. Co., 124 S.B. 651, 
32 Ga.App. 709. 

Seoret sales of corporate stock at 
extraordinary prices to rival inter- 
ests seeking to obtain control of the 
Corporation do not establish the mar¬ 
ket value of the stock.—State v. 
Dickson, 111 S.W. 817, 213 Mo. 66. 

45 . 111.—>Smothers v. Cosgrove-Mee- 
han Coal Co., 264 Ill.App. 488— 
Penn Piate Glass Co. v. Jas. H. 
Rice Co., 117 Ill.App. 366, affirmed 
76 N.B. 246, 216 IU. 667. 

Pa.—Seward v. Pennsylvania Salt 
Mfg. Co., lO^ A. 617, 266 Pa. 457. 
Tex.—Gerhart v. Harris County, Civ. 
App., 244 S.W. 1103, affirmed Har- 
ris County v. Gerhart, 283 S.W. 
1'39, 115 Tex. 449. 
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which were made at a remote timeas or at a re¬ 
mote place>7 

Offers to buy and sell. The prices stated in bona 
fide offers by dealers having similar articles for 
saIe,4S or in bidding for their purchase,^® at a time 
near enough to be relevant,50 have been held com¬ 
petent on the question of market value, although 
it has also been held that evidence of isolated offers 
is not admissible.5i 

(b) Price Lists and Market Reports 

Standard price llsts and market reports which are 
shown to be In general circulatlon and reiled on by those 
engaged In the trade may ordinarlly be recelved as evl- 
dence of the market value of personaity. 

Market value cannot be established by hearsay 
evidence,52 and published quotations and market re¬ 
ports have been held to be incompetent to prove 
market value, at least where the persons from whom 


the Information was obtained are available as wit- 
nesses.53 The general rule, however, is that Stand¬ 
ard price lists and market reports which are shown 
to be in general circulation and relied on by those 
engaged in the trade may be received as evidence 
of market value,54 especially when accredited by 
the party against whom they are offered.55 Thus 
such lists and reports have been held admissible 
when published in newspapers,55 or in financial57 
or trade58 joumals, reports, or booklets. Such lists 
or reports are inadmissible, however, unless it is 
shown that they have been obtained from authori- 
tative or reliable sources in the usual course of 
business,59 that they represent transactions actually 
consummated or proposed in good faith,®® and that 
they are recognized and relied on by persons deal- 
ing in the commodity involved.®! Evidence which 


46. Cal.—^Fishel v. F. M. Ball & 
Co., 266 P. 493, 83 Cal.App. 12*8. 
Mich.—^Armstrong v. Ra.chow, 171 N*. 

W. 389, 205 Mich. 168. 

N.D.—>Schnit 2 Bros. v. Bolles & Rogr- 
ers Co., 186 N.W. 96. 48 N.D. 673. 

Mo.—Nugent v. Armour Pack- 
ing Co., App., 81 S.W. 506, afflrmed 
106 S.W. 648. 208 Mo. 480. 

22 C.J. p 762 note 61. 

4a N.Y.—^Harrison v. Glover, 72 N. 
Y. 461. 

22 C.J. p 187 note 6. 

49. Ga.—^Penlnsular Naval Stores 
Co. V. State. 93 S.E. 159, 20 Ga. 
App. 601. 

22 C.J. p 187 note 6, 

BOm Ga.—^Peninsular Naval Stores 
Co. V. State, supra. 

51. Tex.—^Waldrop v. Goltzman, Civ. 
App., 202 S.W. 336. 

22 aj. p 184 note 39 [c], p 187 note 

8 . 

52. U.S.—^TJnion Pac. R. Co. v. Per^ 
rine, C.C.A.Neb., 267 F. 657. 

Fla.—Chesebro Bros. & Robbins v, 
Merrow, 136 So. 666, 102 Fla. 964. 
Miss.—^Johnson v..Tootle, 88 So. 406, 
126 Miss. 21. 

R.I.—^National Cash Register Co. v. 

Underwood, 186 A. 909, 56 R.I. 379. 
TJtah.—Baglin v. Earl-Bagle Mining 
Co., 184 P. 190, 64 Utah 572. 

53. Mass.—^Doherty v. Hariis, 119 
N.E. 863, 230 Mass. 341. 

22 C.J. p 189 notes 24, 25. 

54. Cal.—Meer v. Cerati, 200 P. 601, 
63 Cal.App. 497. 

lowa.—^Wilbur v. Buckingham, 122 
N.W. 960, 163 lowa 194, Ann.Cas. 
1913B 210. 

N.C.—Commander v. iimlth, 124 S.E. 
412, 413, 192 N.C. 169, cltlng Cor¬ 
pus Juris. 

22 GJ. p 188 notes 18, 20. 

Mere private lists are not admis¬ 
sible to Show market value.—^Brown 


Co. V. Borst, 166 N.B. 115, 266 Mass. 
350. 

Corpus Juris cited In application 
of text rule to evidence In ciiminal 
case, Holmes v. State, 72 S.W.2d 
1092, 1095, 126 Tex.Cr. 687. 

55- Kan.—^Ray v. Missourl, K. & T. 

R. Co., 133 P. 847, 90 Kan. 244. 

Tex.—Western Wool Commn. Co. v. 

Hart, 20 S.W. 131. 

56- U.S.—^Baush Mach. Tool Co. v. 
Aluminum Co. of America, C.C.A. 
Conn., 79 P.2d 217. 

Ariz.—^Bank of Boston v. Moore, 241 
P. 601, 604, 29 Ariz. 346, citing 
Corpus Juris. 

S.C.—Kirkpatrick v. Hardeman, 116 

S. E. 906, 123 S.C. 21. 

22 C.J. p 188 note 19. 

57. Conn.—^Henry v. Kopf, 1‘31 A. 
412, 104 Conn. 73. 

IlL—^Bushnell v. Curtis, 236 111.App. 
89. 

**Bid aad asked” quotations from 
flnancial Journal held admissible in 
action involvlng value of corporate 
stock.—^Rice v. Eisner, C.C.AN.Y., 16 
P.2d 3'58, certiorari denled 47 S.Ct. 
477, 273 U.S. 764, 71 L.Bd. 880. 

Sa U.S.—The Blandon, D.C.N.Y., 39 
F.2d 933, afflrmed, C.C.A., 42 F.2d 
1013. 

ni.—Bushnell v. Curtis, 236 Ill.App. 
89—^Pass V. Brlggs & Tunvas, 231 
IlLApp. 214. 

Kan.—^Webber v. Umback, 263 P. 786, 
787, 125 Kan. 117, cltlng Corpus 
Juris—^Nelson v. Union Pac. R. 
Co., 225 P. 1066. 1066, 116 Kan. 36, 
citing CorpTU Juris. 

Mich.—Jordan v. Miller, 204 N.W. 
708, 232 Mich. 8. 

Mlnn.—^Whltcomb v. Automobile Ins. 
Co. of Hartford, 209 N.W. 27, 167 
Mlnn. 362. 

Miss.—Yazoo & M. V. R. Co. v. M. 
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Levy & Sons, 106 So. 525, 141 Miss. 
199. 

Neb.—Plerce v. Miller, 137 N.W. 105, 
107, 107 Neb. 861, quoting Corpus 
Juris—Trennt v. Chicago, B. & Q. 
R. Co., 186 N.W. 322, 107 Neb. 406. 

N.M.—Callfomla Sugar & White 
Pine Co. v. Whltmer, Jackson & 
Co., 263 P. 504, 33 N.M. 117. 

N.Y.—^Watts V. Phillips-Jones Cor¬ 
poration, 207 N.Y.S 493, 211 App. 
Div. 523, reargument denled 162 
N.E. 425, 242 N.Y. 667, which is 
denled in 152 N.E. 445, 242 N.Y. 
601—^Bums Mfg. Co. v. Clinchfteld 
Products Corporation, IT^S N.Y.S. 
483, 189 App.Div 669. 

Wash.—Cron & Dehn v. Chelan Pack- 
ing Co., 290 P. 999, 16*8 Wash. 167 
—Marden, Orth & Hastlngs Corpo¬ 
ration v. Trans-Paclflc Corporation, 
186 P. 884, 109 Wash. 296. 

59ri Ariz.—Atlantic Nat. Bank of 
Boston v. Moore, 241 P. 601, 29 
Ariz. 346. 

N.J.—^E. Clemens Horst Co. v. Peter 
Breldt City Brewery, 109 A 727, 
94 N.J.Daw 230—Crowley v. E. 
Homan Co., 130 A 372, 3 N.J.Misc. 
968. 

N.D.—Schnitz Bros. v. Bolles & Rog- 
ers Co., 186 N.W. 96, 48 N.D. 673. 

22 C.J. p 189 note 23. 

ea Ariz.—Atlantic Nat. Bank of 
Boston V. Korrick, 242 P. 1009, 
1010, 29 Ariz. 468, 43 AL.R 1184, 
citing Corpus Juris. 

22 C.J. p 188 note 22. 

61. Ariz.—^Atlantic Nat. Bank of 
Boston V. Korrick, supra. 

Cal.—Fishel v. F. M. Ball & Co., 256 
P. 493, 83 CaLApp. 128. 

Ky.—^Perry v. Reuss, 234 S.W. 750, 
204 Ky. 359. 

Neb.—Pierce v. Miller, 187 N.W. 106, 
107 Neb. 851. 
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is relevant to make such a shovang is, of conrse, ad- 

missible.*2 

d. Seivioes and Eamings 

There !s authority that tho value of Services rendered 
may be proved by evidence of the charges or compensa- 
tion customarily made or received for such work 

Evidence of the value of similar Services is in- 
admissible to prove the value of the Services in 
question where it is incompetent or irrelevant for 
the purpose,63 or where its admission would involve 


the case on trial in collateral issues.®^ There is 
authority, however, that the value of Services may 
be proved by evidence of what the person rendering 
them has received or is accustomed to receive for 
similar Services®® or by evidence of the charges or 
compensation which are customarily made or re¬ 
ceived by others for similar work.®® In order to 
determine earning capacity, recourse may be had 
to the general value belonging to things of a given 
class, in order to determine the worth of a partic- 
ular member of that class,®^ 


XV. ATTENDANT CIEOUMSTANOES 


§ 594. Capability 

Evidence of other acts or occurrences may be received 
where It tends to establlsh capability for doing the acts 
or producing the resuit In question. 

Evidence of acts or occurrences which were done 
or which occurred at times other than that to which 
the inquiry relates may be received, where the do¬ 
ing of such acts or the happening of such occur¬ 
rences tends to establish capability for doing the 
acts or producing the resuit in question,®® or the 
possibility that the act in question might have been 
done.®® Such evidence may be received on an in¬ 
quiry as to whether a machine is capable of doing 
certain work,70 or whether a horse can attain a 
certain speed,7l or whether a structure^^ or steam 
whistle^S is liable to frighten horses. 

§ 595. SkiU 

Possession of the sklll necessary to do a certain 


act may be an attendant circumstance of probative value 
in Identlfying the doer of the act. 

Possession of the skill necessary to do a certain 
act may be an attendant circumstance of probative 
value in identifying the doer of the act. Exist- 
ence of such skill may be shown by prior acts in¬ 
dicative of its possession, 74 but skill shown at a 
later period does not establish it at d time earlier 
by an appreciable interval.75 Where the act in 
question shows lack of skill or was done in a 
bungling manner, evidence that the party claimed 
to have done the act is so unskilled that he would 
have done it in that way, if at all, has been re- 
garded as competent.7® 

§ 596. Presence at Griven Locality 

Acts done at a time other than that In question may 
be competent to show that a person was present at a 
particular place at a given time. 

Acts done at a time other than that in question 


62. Cal.—Fishel v. F. M. Ball & Co., 
266 P. 493, 83 Cal.App. 128. 

83. Ky.—Keene’B Bx’x v. Newton, 
232 S.W. 71, 192 Ky. 6. 

Md.—^Bre^el v. Cooper, 1'67 A. 719, 
161 Md. 416. 

Mo.—Shrum v. Brlll, App., 230 S.W. 
367. 

Ner.—^Nelson v. Reinhaxt, 219 P. 
554, 47 Nev. 246, rehearing’ denled 
221 P. 521, 47 Nev. 246. 

22 C.J. p 191 notes 60-63, 68. 

64- U.S.—Coco-Cola Co. v. Moore, 
Ark., 266 F. 640, 168 C-C-A. 34. 
Mass.—^Rooney v. Porter Milton Ice 
Co., 175 N.B. 485, 275 Mass. 264. 

6B. lowa.—Olson v. Shuler, 210 N. 

W. 463, 203 lowa 518. 

Tex.—^Brown & Root v. Hausenfluck, 
Clv.App., 293 S.W. 8*42. 

22 C.J. p 191 note 65. 

08l Ban.—United Iron Works v. L. 
'J. Smith Const. Co., 227 P. 369, 116 
Kan. 482. 

Miss.—Simmons v. Balnter, 125 So. 
338, 165 Mlss. 804. 

Mo.—^Beebe v. Columbia Axle Co., 
117 S.W.2d 624, 233 ,Mo.App. 212. 


N.T.—^Horn v. City of Jamestown, 7 
N.T.S.2d 62, 256 App.Div. 824. 

Tex.—^Ford v. Wichlta Falis & S. 

Ry. Co., Civ.App., 263 S.W. 932. 
Wash.—^McGee v. Wllson Fisherles 
Co., 208 P, 10*90, 121 Wash. 196. 
22 C.J. p 191 noles 66, 67. 

67. Pa.—^McCullough v. Holland 
Furnace Co., 141 A. 631, 293 Pa. 
45. 

Probable eaxnlnsr capacity of child 

may be proved by evidence of the 
eamingrs of chlldren in the same lo¬ 
cality.—^Neidlinger v. BAlnes, 200 A. 
681, 331 Pa. 629. ' 

Partnership proftta 

In aji action by one partner agalnst 
a copartner to recover his share of 
the net proflts of the partnership 
duringr a certain year, evidence as to 
the proflts or loss of the business 
durin£: another year has been held 
inadmissible.—^Hatzfeld v. Walsh, 120 
S.W. 526, 55 Tex.Civ.App. 673. 

68. Ky.—^Beaver Dam Coal Co. V. 
Brashear, 64 S.W.2d 609, 246 Ky. 

69. 

22 C.J. p 768 note 74, p 764 note 80. 
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69. 111.—Blalock V. Randall, 76 111. 
224. 

Mo.—Turner v. Mlssouri-Kansas- 
Texas R. Co., 142 S.W.2d 455, 462, 
129 A.L.R. 829, citiniT Ckirpns Jn- 
tls. 

Tex.—^Williams v. Gardner, Clv.App., 
216 S.W. 981. 

70. Ind.—^Baber v. Rlckart, 62 Ind. 
59,4. 

Mass.—Waters' Patent Heating Co. 
V. Smith, 120 Mass. 444. 

71. Mass.—^Whltney v. Leominster, 
136 Masa 25. 

72. Conn.—^House v. Metcalf, 27 
Gonn. 631. 

22 C.J. p 764 note 78. 

73. Me.—Crocker v. McGregor, 76 
Me. 282, 49 Am.R, 611. 

74. Ky.—^Paducah First Nat. Bank 
V. Wlsdom, 63 S.W. 461, 111 Ky. 
136, 23 Ky.L. 6'30. 

22 C.J. p 764 note 82 [a]. 

75. ’ N.Ba—Leighton v. Sargrent, 31 
N.H. 119, 64 Am.D. 323. 

22 C.J. p 764 note 83. 

76. Ky.—Clark v. Commonwealth, 63 
S.W. 740, 111 Ky. 443, 23 Ky.L. 
1029. 
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may be competent to show that a person was pres- 
ent at a particular place at a given time.^^ 

§ 597. S3rstem of Coordinate Aetion 

Evidence of attendant circumstances may be admis- 
sible to prove that the act in question was done as a 
necessary part of a general scheme or plan to attain a 
definite object. 

An attendant circumstance of highly probative 
value may in some cases be foimd in the existence 
of such a series or system of codrdinated or corelat- 
ed facts as lead to the inference that the particu¬ 
lar act which is under investigation must have been 
done as a necessary part of a general plan to at- 
tain a definite object and that it was done by the 


person to whose real or supposed interest the par¬ 
ticular act would redound. The acts or other facts 
constituting such an attendant circumstance may 
be shown to indicate the existence of a systematized 
plan or comprehensive design;'^^ but such evidence 
is not admissible to prove a general scheme or plan 
where the intent, purpose, or motive behind the act 
in question is not an issue in the case.'^® If several 
acts or representations are so connected that they 
form an inseparable part of the act or representa- 
tion on which the suit is based, and a complete ac- 
count of the latter cannot be given without detail- 
ing the particulars of the former, then evidence 
concerning the former may be received.^o 


XVI. OAUSATION ESTABUSHED BY INDUOTION 


§ 598. Results “Where Alleged Cause Present 

Evidence of the persistent recurrence of a given re¬ 
suit, when one antecedent alone remains constant, is ad¬ 
missible to prove that this antecedent is the cause of the 
resuit. 

Evidence of the persistent recurrence of a given 
resuit when one antecedent alone remains constant 
is received and regarded as highly probative that 
this antecedent is the cause of the result.^i This 
rule is not limited in its application to the inanimate 
or brute animal; and the same principle of cause 
and effect may be used to derive an inference that 
human conduct has fallen short of required stand- 
ards.®2 Such evidence has been held relevant where 
it is claimed that the occurrence out of which the 
action arose was due to a defect in a hedge,*^ a 
highway,*^ machinery,*® or a roadbed;86 to an im- 


proper system of directing the affairs of a munici- 
pal Corporation or to the frightening of a horse 
or other animal by a particular structure,or by a 
steam whistle.89 

On the* other hand, it is entirely relevant to prove 
instances where the alleged cause was present and 
the resuit failed to follow,^® provided the other con- 
ditions are shown to be sufficiently similar to render 
the evidence relevant^i Remoteness of the other 
occurrences merely goes to the weight of the evi- 

dence.S2 

§ 599. Results Where Alleged Cause Absent 

On an Issue whether a resuit was the effect of a 
specified cause, it may be relevant to show that, where 
the cause specified was not present fn a combinatlon of 


77. Mo.—State v, Spray, 74 S.W. 
846, 174 Mo. 669, 

22 C.J. p 764 note 86. 

78. Ark.—McCaskey Reglster Co. v. 
MeCurry, 26 S.W.2d 1108, 181 Ark. 
649—^National Novelty Import Co. 
V. Eliis, 220 S.W. 46*7, 143 Ark. 
413. 

Kan.—Pioneer Nat. Life Ins. Co. v. 

Nall, 67 P.2d 618, 146 Kan. 786. 
Md.—Home Credit Co. v. Fouch, 142 
A. 616, 166 Md. 384. 

Minn.—^Albrecht v. Rathai, r8’6 N.W. 
269, 160 Minn. 266. 

N.Y.—^Altman v. Ozdoba, 142 N.B. 
691, 237 N.T. 218, 33 A.L.R. 422, 
reversing 198 N.T.S. 898, 206 App. 
Div. 610. 

Ohio.—^Hayes v. Lindquist, 16'8 N.E. 

269, 22 Ohio App. 68. 

Tex.—-Massirer v. Milam, Clv.App., 
223 S.W. 302. 

W.Va.—Shlngrleton Bros. v. Lasure, 
6 S.E.2d 262—Hili v. Ansted Nat. 
Bank, 123 S.B. 417, 96 W.Va. 649. 
22 C.J. p 764 notes 86-89. 

79- Tex.—Lott v. DashleU, ClvJ^.pp., 


233 S.W. 1103, modlfled on other 
g^rounds Dashlel v. Lott, Com.App., 
243 S.W. 1072. 

Wash.—May v. Roberts, 219 P. 66, 
126 Wash. 646—Great Western 
Motors V. EUbbard, 192 P. 958, 112 
Wash. 641. 

SOi Wash.—^May v. Roberts, 219 P. 
' 66, 126 Wash. 645. 

81. S.C.—Willcox, Ives & Co. v. Jeff- 
coat, 133 S.E. 463, 13'5 S.C. 149. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Downs, Clv.App., 70 S.W.2d 318, er¬ 
ror refused. 

22 C.L p 765 note 91. 

82. U.S.—^Hadloy v. Baltimore & O. 
R. Co., aC.A.Pa., 120 F.2d 993. 

83- N.T.—Rogrers v. Trustees of 
New York & Brooklyn Bridge, 64 
N.E. 1094, 169 N.Y. 666. 

84. U.S.—^Distrlct of Columbia v. 
Arms, D.C„ 2 S.Ct. 840, 107 U.S. 
619, 27 L.BdI 618. 

22 C.J. P 765 note 93. 

86. Ga.—Georgia Cotton Oll Co. v. 

Jackson, 37 S.E. 873, 112 Ga. 620. 
22 C.J. p 766 note 94, 
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86. N.Y.—^Wilder v. Metropolitan 
St. R. Co., 41 N.T.S. 931, 10 App. 
Div. S6’4, afflrmed 67 N.E. 1128, 
161 N.T. 666. 

87- Ga.—^Augusta v. Hafers, 61 <5a. 
48, 34 Am.R. 96. 

88. Conn.—^House v. Metcalf, 27 
Conn. 631. 

22 C.J. p 766 note 97. 

89- Me.—Crocker v. McGregror, 76 
Me. 282, 49 Am.R. 611—Hili v. 
Portland & R. R. Co., 65 Me. 438, 
92 Am.D. 601. 

90. N.Y.—H. F. Bindseil & Son v. 
Aaron Littman & Co., 182 N.T.S. 
176, 111 Misc. 624. 

22 CJ. p 765 note 1. 

91- Mass.—^Hawks v. Charlemont, 
110 Mass. 110—Standlsh v. Wash- 
bum, 21 Pick. 237. 

^2 C.J. p 766 note 2. 

98- Ohio.—Lake Shore, & M. S. R. 
Co. V. Beall, 13 Ohio Cir.Ct. 606, 
6 Ohio ClrlDec. 260. 
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anteeedents otherwfse slmilar, the resuit dld, or did not, 
occur. 

It is competent, as tending to fix the cause of a 
certain resuit, to show other instances where the 
specified cause was not present in a combination of 
anteeedents otherwise shnilar, and the resuit did 
not follow,93 or, on the other hand, as tending to 
refute a contention that a resuit was the effect of a 
certain cause, to show other instances where the al- 
leged cause was not present but the same resuit 
nevertheless followed.^^ 

§ 600. Results Indicating a Different Cause 

Where a certain cause is clalmed to have produced a 


particular resuit, It may be proper to show other occur- 
rences on other occasions which Indicate that there waa 
another cause for the resuit. 

It has been considered that where a certain cause 
is claimed to have produced a particular resuit it 
is competent to show other occurrences on other 
occasions which indicate that there was another 
cause for the resuit,although evidence of this 
character has been rejected as introducing new and 
unnecessary issues into the case.®® It is further 
possible logically to contend that, where a new ele- 
ment is added, other conditions remaining constant, 
a variation in resuit is due to the operation of the 
new element.®*^ 


XVn. DEMONSTRATIVE OR REAL EVIDENCE; INSPEOTION 

A. IN GENERAL 


§ 601- General Statement 

Demonstrative or real evidence Is evidence addressed 
directiy to the senses without the intervention of wlt- 
nesses, as by actual slght, hearing, or taste. 

The tribunal of fact receives evidence through 
three channels: Inspection; documents; and wit- 
nesses.®® 

Demonstrative or real evidence, or evidence by 
inspection, is such evidence as is addressed directiy 
to the senses of the court or jury without the inter¬ 
vention of the testimony of witnesses,®® as where 
various things are exhibited in open court.^ Such 
evidence is not confined to that which is perceived 
by the sense of vision, but other applications are 
found in cases where the triers of fact ascertain 
something through the sense of hearing® or taste.® 


§ 602. Power and Duty of Court 

The admission or rejection of demonstrative or rea' 
evidence rests largely in the discretion of the triai court. 

What the court will allow the jury to see for it- 
self is largely within the administrative function of 
the judge who will permit the use of the court 
room for deviations from the usual routine of trials 
only when satisfied that the interests of substantial 
justice warrant him in so doing.^ It is part of his 
function to decide necessary preliminary questions 
of fact,5 such as the identity of articles offered 
in evidence;® and, having reached the conclusion 
that the information to be gained by inspection is 
relevant, the court decides, for example, whether 
the jury shall be granted or refused a view of real 


93r Mlch.—Waterman - Waterbury 
Co. V. Wyominff Tp. School Dist. 
No. 2, 148 N.W. 673, 182 Mich. 49'8, 
'501, L.R.A.1915B 626. 

22 C.J. p 765 note 6. 

94L Pa.—^Vautler v. Atlantic Refln- 
Ingr Co., 79 A. 814, 281 Pa. 8. 

22 'C.J. p 76S note 6. 

96. Del.—Wilmingrton Dental Mfgr. 
Co. V. Adams Express Co., 32 A. 
250, 13 Del. 329. 

22 CJ. p 765 note 7. 

90 . Mass.—^Hathaway v. Tlnkham, 
19 N.E. 18, 148 Mass. 85. 

22 C.J. p 766 note 8 [a]. 

97. Mass.—^Flnn v. Clark, 12 Allen 
522. 

9a Okl.—^Reed v. Terr., 98 P. 583, 
1 Okl.Cr. 481, 129 Am.S.R. *861. 

99 . N.T.—Garbarsky v. Slmkin, 73 
N.T.S. 199, 36 Misc. 196. 

Vt.—^Rig^e V. Orand Trunk Ry. Co., 
107 A. 126, 93 Vt. 282, error dls- 


mlssed 41 S.Ct. 5, 254 U.S. 668, 65 
L.Ed. 461. 

22 C.J. p 766 note 11. 

1. Mich.—^Plnch v. W. R. Roach Co., 
296 N.W. 824, 296 Mich. 689. 

22 C.J. p 766 note 11. 

Corpus TujAb cited in holding that 
action of trlal court in viewing 
premises was not prejudicial.—^Watt 
V. Lee, 191 So. 628, 633, 238 Ala. 
451. 

View and inspection by: 

Court see the C.J.S. title Triai § 
688, also 64 C.J. p 1201 note 60 
et seg. 

Jury see the C.J.S. title Trlal § 47, 
also 64 C.J. p 87 note 23—90 
note 73. 

2. U.S.—^Reed v. Carusl, C.C.Md., 
20 F.Cas.No.11.642, Taney 72. 

22 C.J. p 766 note 13. 

Corpus Juris dted as to right to 
play records in the presence of the 
jury in a crlminal prosecutlon.— 
Commonwealth v. Clark, 187 A. 237, 
240, 123 Pa.Super. 277. 
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3. Mich.—^People v. Klnney, 83 N. 
W. 147, 124 Mich. 486. 

22 C.J. p 766 note 14. 

4. Mo.—^Perringer v. Lynn Food 
Co., App., 148 S.W.2d 601—Carlson 

V. Eiansas City, Clay County & St 
Joseph Auto Transit Co., 282 S. 

W. 1037, 221 Mo.App. 637. 

22 C.J. p 766 note 16. 

Use of articles for compaxlsou 
Triai court which has permitted 
exhibition of articles in dispute 
may refuse to permit for purposes 
of comparison, exhibition of other ar¬ 
ticles not shown to be of the same 
character as those in dispute.—^Har- 
rild V. Spokane School Dist., 192 P. 
1, 112 Wash. 266, 19 A.L.R. 811. 

6. U.S.—J. R. Hanify Co. v. West- 
berg, C.C.A.Or., 16 F.2d 652, 664, 
citing Corpus Juris. 

Preliminary guestions as to photo- 
graphs see infra S 716. 

6. U.S.—J. R. Hanify Co. v. West- 
berg supra, citing Corpus Juris. 

22 C.J. p 766 note 17. 



32 C.J.S. 

or personal property.7 The court may, in its dis- 
cretion, refuse to compel a party to submit articles 
to the inspection of the jury.8 Demonstrative or 
inspection evidence should be received where it is 
both relevant and highly probative, and better ev¬ 
idence cannot reasonably be expected, and the dan- 
gers of its use are small in comparison to the ad- 
vantages.^ 

Demonstrative evidence should be admitted only 
where it is of real assistance and it will not likely 
be given undue weight by the jury.io It should 
not be admitted merely to arouse feeling,li as by 
unduly exciting antipathyl^ or sympathy.13 Inspec¬ 
tion may be refused where, in the opinion of the 
court, the evidence would be likely to mislead the 
jury,i4 or bewilder them with a number of prelim- 
inarylS or collaterali® issues; where the fact sought 
to be proved is insuflSicientlyi^ or only remotelyi® 
connected with the issues; where it is not deemed 
necessary to run the dangers incidental to the use 
of this class of evidence, because the party has a 
better grade of evidence which he can produce,!® 
or the articles are so cumbrous that their exhibi- 
tion would impede the ordinary administration of 
justice;2® or where the exhibition would be inde¬ 


§ 603 

cent®! or offensive to the sensibilities^^ without com- 
pensating advantages. 

Review. It has been stated that the discretionary 
action of the trial court in admitting or rejecting 
demonstrative evidence is not subject to review,^^ 
and the usual practice of appellate courts is to de¬ 
cline such review.24 it may be doubted, however, 
whether in point of law any discretion exists in 
these connections which would not equally be ap- 
plicable to the evidence fumished by witnesses;^® 
and an unreasonable exercise of discretion has been 
held to constitute error.^® 

The practical difficulty in securing a review is 
that the evidence gained by inspection cannot easily 
be reported for consideration by an appellate 
court.27 

§ 603. Amplification or Explanation of Evi¬ 
dence 

Use of the body, articles, furniture, etc., by the wlt- 
ness or counsei may be permitted to Illustrate or explain 
the evidence. 

A witness may use his own body,2® or a member 
of his body,®® or an article,®® to illustrate or explain 
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7. 111.—Tudor Iron Works v. Web- 
er, 21 N.E. 1078, 129 111. 536, 638. 

22 C.J. p 767 note 19. 

View and inspection by Jury see the 
C.J.S. title Trial § 47, also 64 C.J. 
p 87 note 23 et seq. 

8. Mich.—^Withey v. Pere Marquette 
R. Co., 104 N.W. 773, 141 Mich. 
412, 113 Am.S.R. 533, 1 L..R.A.,N.S., 
362, 7 Ann.Cas. 57. 

22 C.J. p 767 note 32. 

9u Ky.—South Covinffton & C. St. 
R. Co. V. Pinan’s Adm’*, 166 S.W. 
742, 163 Ky. 340. 

Mass.—Commonwealth v. Holliston, 
107 Mass. 232. 

10. Conn.—Sellew v. City of Mid- 
dletown, 186 A. 67, 121 Conn. 331. 

11. Or.—^Patterson v. Howe, 202 P. 
226, 102 Or. 276. 

12. Photograph 

Wis.—Selleck v. Janesvllle, 80 N.W. 
944, 104 W4s. 670, 76 Am.S.R. 832, 
47 L.R.A. 691. 

13. Ala,—Louisvllle & N. R. Co. v. 
Pearson, 12 So. 176, 97 Ala, 211. 

22 C.J. p 767 note 23. 

14. U.S.—^Republic Iron, etc., Co. v. 
Yanuszka, C.C.A.Ohio, 166 F. 684, 
92 C.C.A. 280. 

22 C.J. p 767 note 21. 

15. W.Va,—Hood v. Bloch, 11 S.E. 
910, 29 W.Va. 244. 

16- 111.—^Tndor Iron-Works v. Web- 
er. 21 N.E. 1078, 129 IU. 636. 

22 C.J. p 767 note 26. 


17. N. J.—Calabrese v. Calabrese, 
136 A. 499, 5 N.J.Misc. 38. 

22 C.J. p 767 note 26. 

18. U.S.—Osborne v. Detroit, C.C. 
Mich., 32 F. 36, reversed on other 
grounds 10 S.Ct. 1012, 136 U.S. 
492, 34 L.Ed. 260. 

16- Ind.—^Ha^ree v. Grossman, 31 
Ind. 223. 

22 C.J. p 767 note 28. 

20. Tenn.—Jaokson v. Pool, 19 S. 
W. 324, 91 Tenn. 448. 

22 C.J. p 767 note 29. 

21. lowa.—Garvik v. Burlingrton, C. 
R. & N. R. Co., 100 N.W. 498, 124 
lowa 691. 

22 C.J. p 767 note 80. 

22. Conn.—Knowles v. Crampton, 
11 A. 693, 66 Conn. 336. 

23. Conn.—^Biiowles v. Crampton, 
supra. 

22 C.J. p 767 note 34. 

Review of rulings of trial court with 
respect to reception of evidence 
see Appeal and Error, § 1604. 

^ Conn.—^Harris v. Ansoma, 47 A. 
672, 73 Conn. 369. 

Mo.—Carlson v. Kansas City, Clay 
County & St. Joseph Auto Trans¬ 
it Co., 282 S.W. 1037, 1040, 221 
Mo.App. 537, citing- Corpus Juris. 
Utah.—Balle v. Smith, 17 P.2d 224, 
234, 81 Utah 179, citing: Corpus 
Juris. 

25. N.T.—^People v. Gronzalez, 86 N. 
T, 49. 

26. Tex.—^Hays v. GainesvlUe St. R. 
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’ Co., 8 S.W. 491, 70 Tex. 602, 8 Am. 
S.R. 624. 

22 aJ. p 767 note 37. 

27. Ind.—^Ihingrer v. State, 63 Ind. 
251—Stephenson v. State, 28 Ind. 
272. 

28. lowa.—^Horan v. Chicago, St. P,, 
M. & O. R. Co., 66 N.W. 607, 89 
lowa 328. 

Pa.—^Byers v. Baltimore & O. R. Co., 
72 A. 246, 222 Pa. 547. 

29. Tenn..—^Arkansas River Packet 
Co. v. Hobbs, 68 S.W. 278, 106 
Tenn. 29. 

22 C.J. p 767 note 40. 

30. Wash.—Buckley v. Massachu- 
setts Bondingr & Insurance Co., 
192 P. 924, 113 Wash. 13. 

22 C.J. p 767 note 41. 

Test shells 

In action on llfe pollcy wherein 
defense was suicide, exclusion of 
test shells used by insurer's wlt- 
nesses in performing: experimenta 
to determine method of discharge 
of lnsured’s g-un was abuse of dis¬ 
cretion, where shells used in experi¬ 
menta performed by plaintiff*s wit- 
nesses had been admitted on same 
issue.—^Falklnburg v. Prudential Ins. 
Co. of America, 273 N.W. 478, 132 
Neb. 831. 

TroUey radi was properly used for 
illustrative purposes, although not 
obtained from the track in questlon 
or exactly like its rails.—^Ireland v. 
Connectlcut Co., 150 A. 620, 111 
Coxin, 621. 
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the evidence. In the same way counsel, to show 
its meaning on their theory of the case, may make 
any use of the court room^^ or funiiture;®^ and it 
has also been held pertnissible to use the furniture 
£rom the room where a crime was committed, ar- 
ranged so as to illustrate the testimony of a wit- 

ness.^3 

It has been held, however, that illustrations of 
counsel by the use of models, mechanical appara¬ 
tus, and the like do not furnish evidence, although 
made in the presence of the jury.34 

Photographs. The use of photographs is consid- 
ered infra §§ 709-716, 

§ 604. — Casts 

Casts of relevant objecta may be exhibited. 

Casts of relevant objects^s made in plaster,^® 
sand,37 or other suitable substances may be exhibit¬ 
ed to the jury. 


§ 605. -Duplicates 

Dupllcates of an article, or similar articlea, may be 
admitted In evidence If they are of aid to the Jury. 

In any case where the nature and properties of an 
article require consideration, it is proper to submit 
a duplicate or facsimile conveying a correct impres- 
sion.38 

Likewise an article similar^» in principle^o to the 
one in issue is admissible; but the trial court may 
exclude an article similar to the one in question 
where its admission would not aid the jury.**! 

§ 606. - Models 

In a proper case the court may, In Its discretion, ad- 
mlt properly authenticated models. 

In cases where the things they represent are rele¬ 
vant, models, when properly identified and authen- 
ticated,42 ^re admissible as a species of real evi¬ 
dence of the things which they represent.^^ They 
are admissible for illustration in connection with 
testimony,^^ or to give more accurate information 
of objects which cannot be conveniently shown or 
described to the jury,^^ or for any other relevant 


31. Wall and door 

Cal.—^Peo. V. Chin Han, 41 P. C97, 
108 Cal. 697. 

32. Clialrs aad tables 

Tenn.—^Louisvllle & N. R. Co. v. 
Ray, 46 S.W. 564, 101 Tenn. 1. 

33. Tenn.—^Hughes v. State, 148 S. 
W. 643, 126 Tenn. 40, Ann.Cas. 
1913D 1262. 

34. SydranlloB 

Pa.—^HoflCman v. Bloomsburg & S. 

R. Co.. 22 A. 823, 143 Pa. 603. 

35. N.T.—Berlln v. Mlller, 194 N.T. 

S. 787. 

22 C.J. p 768 note 47. 

Artlflclal teetli 

N.Y.—^Berlln v. Mlller, supra. 

36. 111.—Dlnwiddie v. Siefkln, 20 N. 
B.2d 130, 299 Ill.App. 316. 

22 C.J. p 768 note 48. 

37. N.J.—Johnson v. State, 37 A. 
949, 39 A. 646. 59 N.J.Law 636. 38 
Li.R.A, 373, reverslng 36 A. 787, 
69 N.J.Law 271. 

38. Cal.—Smlth v. McClary, 82 P. 
2d 712, 28 Cal.App.2d 468. 

N.H.—^Land Flnance Corporation v. 
Grafton County Electric LUrht & 
Power Co., 144 A. 846, 83 N.H. 618. 
N.C.—^Williams v. Charles Stores 
Co., 184 S.E. 496, 209 N.C. 691. 

Or.—^Murray v. Flremen's Ins, Co. 
of Newark, N.J., 264 P. 817, 818, 
121 Or. 166, quoting* Corpus Jnxls. 
Wash.—^Toole v. Franklin Inv. Co., 
291 P. 1101, 168 Wash. 696. 

22 C.J. p 768 note 50. 

ProductioiL of paxt of article 
Where defendants offered In evi¬ 
dence a lid, to a ca^, which was 
identical with the lld of the, ca n in- 


volved. It was not necessary for de¬ 
fendants to produce the can which 
the lld fitted to entitle them to in- 
troduce the lld.—Smith v. McClary, 
82 P.2d 712, 28 Cal.App.2d 468. 

39. Cal.—^Johnston v. Peairs, 3 P. 
2d 617, 117 CaLApp. 208. 

Mo.— P&ge V. tJnterreiner, App., 106 
S.W,2d 628. 

N.Y.—Cuehas v. Klein, 61 N.Y.S. >23. 
22 C.J. p 767 note 41 [bj, [c]. 

40. N.H.—^Bridges v. Great Falis 
Mfg. Co., 166 A. 697, 86 N.H. 220. 

41. Mo.—^Perringrer v. Lynn Food 
Co., App., 148 S.W.2d 601. 

Composltlon. of article not In qnes- 
tlon. 

In action for injuries sustained hy 
sllpplng- In water which had been 
spllled and which employee had at- 
tempted to wipe up with a burlap or 
gunny sack, exclusion from evidence 
of a sack similar to the one used 
by the employee was not error, 
where sack had been described to 
Jury and question was not the klnd 
of material used to wipe up the wa¬ 
ter, but the care used In wipingr it 
up.—^Perrlnger v. Lynn Food Co., 
supra. 

42. Ky.—Cincinnati. N. O. & T. P. 
Ry. Co. V. Duvall, 92 S.W.2d 363, 
366, 263 Ky. 387, quotlngr Corpus 
Jiuls. 

22 C.J. p 768 note 61. 

Bust of deceased 

Bust prepared from pictures of 
deceased by so-called method of “dy- 
namio symmetry” is Incompetent to 
Show resemblance to one claimingr as 
his son.—In re Wenders Bstate, 262 
N.Y.S. 41, 146 Misc. 260. 
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Detennlnatlon. of prellnainary ques. 
tion. 

(1) “The trial court determines 
within discretlonary limits the pre- 
liminary question of whether the 
model is a falr representation of the 
ultimate fact.“—^Finch v. W. R. 
Roach Co., 296 N.W. 324, 826, 296 
Mich. 689. 

(2) When correctness of lllustra- 
tive representation of ultimate fact 
by model Introduced In evidence is 
dlsputed, and there is room for 
flnding in favor of party oflfering it, 
trial court may admit It, and sub¬ 
mit such question to Jury for ulti¬ 
mate determination.—^Flnch v. W. R. 
Roach Co., supra. 

43. Ala.—^Pettus v. Louisville & N. 

R. Co., 106 So. 807, 214 Ala. 187. 
Ky.—Cincinnati, N. O. & T. P. Ry. 

Co. V. Duvall, 92 S.W.2d 363, 3'66. 
263 Ky. 387, quotln^ Corpus Juris. 
Neb.—^Falklnburgr v. Prudential Ins. 
Co. of America, 273 N.W. 478, 482, 
132 Neb. 831, citingr Corpus Juris. 
22 C.J. p 768 note 62. 

44. Colo.—Smoll v. Clark, 268 P. 

• 933, 83 Colo. 211. 

111.—Gerrard v. Porcheddu, 243 111. 
App. 562. 

Tex.—^Davis v. Callen, Civ.App., 260 

S. W. 306. 

45. 111.—The Central Illinois Public 
Service Co. v. Deterdingr, 162 N.K 
865, 331 111. 277. 

Mich.—^Finch v. W. R. Roach Co., 
296 N.W. 324, 326, 296 Mich. ,689. 

ITo^Lverbal mode of expressius testl- 
mony 

A model Is used as a nonverbal 
mode of expressius the tejstimony of 
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purpose,^® although their admission in any particu- 
lar case is a matter resting in the discretion of the 
trial court.^'^ Thus a model of a machine,^® a me- 
chanical device,^^ or a bridge®® may be submitted 
to the jury to aid thetn in understanding how an 
event occurred or might have been prevented. 

A model may be used even though it is not a 
facsimile in every detail.®! 

§ 607. Articles in General 

Articles relevant to the Issues may be tntroduced for 
inspection if they are satisfactorily Identified and in sub- 
stantlally the same condition as at the time in con- 
troversy. 


Any artide or substance made important by the 
evidence or by the nature of the investigation may 
be introduced for inspection.®^ Inspection evidence 
of this character may range over any line of human 
activity, as building®® or mechanical®^ trades, the 
medical or surgical profession,®® or nautical af- 
fairs.®® Application of the rule is found in the 
production of the tools or implements with which a 
certain act was, or is claimed to have been, done,®*^ 
or the clothing which was wom or which is claimed 
to have been worn by a person at the time of an 
occurrence in controversy.®® 

In order that an article may be so introduced 
it must be satisfactorily identified,®® and it must also 


a wltness.—^Finch v, W. R. Hoach 
Co., supra. 

Tlie aid fnmlslied by It must be 
iponsored by a wltness who uses 
the model to relate his personal 
knowledffe or scientlflc sklll and un- 
derstandingr.—^Finch v. W. R. Roach 
Co., supra. 

46. Wash.—^Moran Bros. Co. v. Sno- 
QualmiSb Falis Power Co., 69 P. 
769, 29 Wash. 292. 

22 C.J. p,768 note 63. 

47. TJ.S.—^New York Life Ins. Co. v. 
Gamer, C.C.A.Mont., 106 P.2d 376, 
certiorari denied 60 S.Ct 294, 308 

U.S. 621, 84 L.Ed. 518. 

Cal.—San Mateo County v. Chrlsten, 
71 P.2d 88, 22 Cal.App.2d 876. 

22 C.J. p 768 note 64. 

48. 111.—^Pennsylvanla Coal Co. v. 
Kelly, 40 N.E. 938, 166 111. 9. 

Or.—Burroughs v. Curtlss Lumber 
Co., 114 P. 103, 58 Or. 270. 

49. Tex.—^Davis v. Callen, Civ.App., 
260 S.W. 305. 

22 C.J. p 768 note 66. 

50. N.Y.—Coolldgre v. New York, 90 
N.Y.S. 1078, 99 App.Div. 175, af- 
flrmed 77 N.E. 1192, 186 N.Y. 629. 

61. Mich.—^Plnch v. W. R. Roach 
Co., 296 N.W. 324, 296 Mlch. 589. 
22 C.J. p 768 note 61 [b]. 

52. U.S.—Pilot Life Ins. Co. v. 
Wise, C.C.A.Ga.. 61 P.2d 481. 483, 
citingr Corpns Jtixls—^Atles v. U. 
S., C.C.A.N.J., 60 F.2d 808, 78 A.L. 
R. 436. 

Ark.—Coca-Cola Bottling Co. v. Hili, 
90 S.W.2d 210, 192 Ark. 164. 

Ind.—Walker Hospital v. Pulley, 127 
N.E. 669, 74 Ind.App. 669, rehear- 
denied 128 N.E. 933, 74 Ind.App. 
659. 

Md.—Town of Salisbury v. Camden 
Sewer Co., 118 A. 662, 141 Md. 
254. 

Minn.—^Noetzelman v. Webb, 283 N. 

W. 481, 204 Minn. 26. 

Mo.—Mbrrow v. M^souri Gas & 
Electric Service Co., 286"S.W. 106, 
117, 316 Mo. 367, xiting Corpus 
Juris. 


Neb.—^Thamann v. Merritt, 186 N.W.' 

1003, 107 Neb. 602. 

Okl.—Greis v. Mitchell, 90 P.2d 894, 
186 Okl. 136. 

Pa.—^Heller v. Equitable Gas Co., 
3 A.2d 343, 333 Pa. 433. 

22 C.J. p 769 note 64. 

Dust 

In actlon agrainst employer for ill- 
ness resultingr from poisoning, Jars 
of dust collected from room where 
employee worked were admissible.— 
Davis V. New Jersey Zinc Co., 182 
A. 850, 116 N.J.Law 103. 

Objeots showiuir excessive eleotrlo. 
ity 

In action for death from electric 
shock, broken glasses and lamp 
fflobes were admissible to show ex- 
cessive current.—^Tucson Gas, Elec¬ 
tric Light & Power Co. v. Doe, 236 
P. 464, 28 Ariz. 140. 

53. Tex.—^Linch v. Paris Lumber & 
Grain Elevator Co., 16 S.W. 208, 80 
Tex. 23. 

22 C.J. p 770 note 66. 

Time of detaohmeut of ffagmeuts of 
bulldlng 

In action for death of window 
cleaner, stone fragments were im- 
properly admitted, in absence of 
proof indicating time when they had 
become detached from window ledge. 
—^Andross v. Trustees of Columbia 
University in City of New York, 23 
N.T,S.2d 285, 260 App.Div. 941. 

54. Hl.—^Pennsylvania Coal Co. v. 
Kelly, 40 N.E. 938, 166 111. 9. 

22 C.J. P 770 note 67. 

55. lowa.—^Evans v. Roberts, 164 
N.W. 923, 172 lowa 653. 

22 C.J. p 770 note 68, 

Surgical lustmmesLts and appliances 

(1) Surgical Instruments and ap¬ 
pliances may be produced for in¬ 
spection.—^Evans v. Roberts, 164 N. 
W. 923, 172 lowa 663— 22 C.J. p 770 
note 68 [a], [b]. 

(2) However, they should not be 
esjhibited and described unnecessar- 
ily.—^McHale v. McQuigg, 236 111. 
App. 295. 


56. Mich.—Stevenson v. Michlgan 
Log Towing Co., 61 N.W. 636, 103 
Mich. 412. 

22 C.J. p 770 note 69. 

57. Tex.—^U. S. Torpedo Co. v. Lin- 
er, Civ.App., 300 S.W. 641, revers- 
ed on other grounds Liner v. U. S. 
Torpedo Co., Com.App., 12 S.W.2d 
662, affirmed 16 S.W.2d 519. 

22 C.J. p 770 note 70. 

58. Kan.—Stone v. City of Pleasan- 
ton, 223 P. 312, 115 Kan. 378. 

Md.—0’Neill & Co. v. Crummitt, 190 
A. 763, 172 Md. 63. 

Mo.—Kirkpatrick v. Wells, 61 S.W. 
2d 36—Carlson v. Kansas City, 
Clay County & St. Joseph Auto 
Transit Co.. 282 S.W. 1037, 221 
Mo.App. 637. 

Tenn.—^Roddy Mfg. Co. v. Dixon, 
App., 105 S.W.2d 613, 519, quoting 
Corpus J'arls. 

Tex.—^Booth Termite & Chemical Co. 

V. Manuel, Civ.App., 138 S.W.2d 
867, error dismissed, judgment 
correct—Jaife v. Deckard, Civ. 
App., 261 S.W, 390—Texas & N. O. 
R. Co. V. Spencer, Civ.App., 244 S. 

W. 1089. 

22 C.J. p 770 note 71. 

Shoes 

Colo.—Southern Colorado Power Co. 
V. Pestana, 251 P. 224, 80 Colo. 
376. 

111.—Wagner v. Chicago, R. I. & P. 
R. Co.. 115 N.E. 201, 277 111. 114— 
WoodrufC V. Mutual Life Ins. Co. 
of New York, 229 IlLApp. 213. 
Ind.—^Propst v. Spitznagle, 19 N.E. 
2d 263, 215 Ind. 402. 

Second productiou of clothing of 
injured passenger showing rents and 
blood stains was not erroneous where 
it was made in connection with prop- 
er cross-examination.—Carlson v. 
Kansas City, Clay County & St. Jo¬ 
seph Auto Transit Co., 2’82 S.W. 1037, 
221 Mo.App. 637. 

69. U.S.—Pilot Life Ins. Co. v. 
Wise, C.C-A.Ga., 61 P.2d 481, 483, 
citing Corpus Juris —^Davis v. 
Reynolds, C.C.A.Va., 280 F. 363, 
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be shown to the satisfaction of the court that no 
such substantial change in the article exhibited as 
to render the evidence misleading has taken place,®® 
However, it is not necessary that the article be iden- 
tically the same as at the time in controversy.®^ 
It is unnecessary to show an absence of tampering 
on the part of every person throtigh whose hands 
the article has passed;®^ as long as the article can 
be identified it is immaterial in how many or in 
whose hands it has been.®® A direct statement that*| 


the article was in the same condition at the time of 
an occurrence as at a subsequent time is not re- 
quired if it sufficiently appears that it must have 
been in substantially the same condition.®^ 

Samples. Samples are admissible on an issue as 
to the properties or qualities of the substance or 
articles involved in the case.®® The samples must 
be sufficiently identified®® as to their source,®"^ and 
must reflect the condition of the substance or arti¬ 
cles as of the time involved in the issues.®® Where 


certiorari denied 42 S.Ct. 383, 2‘68 
XT.S. 627, 66 L.Bd. 738. 

22 C.J. p 771 note 72. 

IdentlflcatioiL lield Bnfflolent 

(1) Bottles. 

TJ.S.—Chapman v. Alton R. Co., C.C. 

A.I11., 117 P.2d 669. 

Ala.—Coca-Cola Bottllng Co. v. 
Barksdale, 88 So. 36, 17 Ala.App. 
606. 

(2) Nail found In food.—Wllson v. 
Besclmer. 167 A. 670, 11 N.J.Misc. 
609. 

(3) Pieces of plpe.—^Heller v. Bq- 
uitable Gas Co., 3 A.2d 343, 333 Pa. 
433. 

(4) Plank.—^Norton v. Anderson, 2 
P.2d 266, 164 WaslL 55. 

(6) Rim of wheel.—Chlcago, R. I. 
& P. Ry. Co. V. Murphy, 86 P.2d 629, 
184 Okl. 240. 

(6) Steel fragment from water 
tank.—Suko v, Northwestern Ice & 
Cold Storagre Co., Or., 113 P.2d 209. 

(7) Stones thrown hy blastlng-— 
Colyer v. James, 30 S.W.2d 882, 236 
TSjy. 197. 

(8) Traveler ringr.—^Brazeale v. 
Pledmont Mfgr- Co., 193 SE, 39, 184 
S.C. 471. 

(9) Wooden pin used to hold wire. 
—Robbins v. Thles, 189 A. 67, 117 
N.J.Law 389. 

(10) Other cases see 22 C.J. p 771 
note 72 [a]. 

IdentlflcatioiL held Insnfflclent 

(1) Branch of tree.—Anstead v. 
Pacific Gas & Electric Co., 265 P. 
487, 203 Cal. 634. 

(2) Bullet—^McCarthy v. Anacon- 
da Copper Mining Co., 225 P. 391, 
70 Mont 309. 

(3) Ends of cross-ties.—^Bush v, 
Moore, 95 So. 62, 19 Ala.App. 88. 

(4) Liquor bottles. 

U.S.—Pllot Life Ins. Co. v. Wise, 
C.C.A.Ga., 61 F.2d 481. 

Wash.—^I>yer v. Missouri State Life 
Ins. Co., 232 P. 346, 132 Wash. 378, 
afflrmed 236 P. 807, 135 Wash. 693. 

(5) Piece of Steel. —Scottlsh Nav. 
Co. V. Munson S. S. Line, D.C.N.T., 
60 P.2d 101, afiElrmed, C.C.A,, 10 P.2d 
708. 

(6) Sili Btep.— Davls v. Reynolds, 
C.C.A.Va., 280 P. 363, certiorari de- 


nied 42 S.Ct S83, 25'8 U.S. 627, 66 L. 
Bd. 798. 

Prima fade identlfloatloiL 

Where a party positively identi- 
fles an article as the one involved 
in the case, such Identification is 
prima facie sufficient to admit it in 
evidence, leaving to the Jury the 
ultimate fact of its identiflcation.— 
Burris v. American Chicle Co., C.C. 
A.N.T., 120 F.2d 218, affirming, B.C., 
33 F.Supp. 104. 

60. U.S.—Pilot Life Ins. Co. v. Wise, 
C.C.A,Ga., 61 P.2d 481, 483, cit- 
Ing: Coxpns Juris. 

22 C.J. p 771 note 78. 

Same condition held BUflloiently 
shown 

(1) Bottle and contents. 

Ala.—^Alabama Coca-Cola Bottlingr 
Co. V. Pope, 166 So. 682, 2*32 Ala. 
32. 

Ark,—^Anheuser-Busch, Inc., v. 
Southard, 84 S.W.2d 89, 191 Ark. 
107—Coca-Cola Bottlingr Co. of 
Arkansas v. Adcox, 74 S.W.2d 771, 
189 Ark. 610. 

(2) Rim of wheel.—Chicagro, R. I. 
& P. Ry. Co. V. Murphy, 86 P.2d 629, 
184 Okl. 240. 

Same condition not shown 
Ga.—^Louisvllle & N. R. Co. v. Stud- 
dard, 130 S.E. 632, 34 Ga.App. 670. 
22 C.J. p 771 note 78 [a]. 

Bebnttal evidence 

Althougrh certain grass was not 
admissible evidence in chief be- 
cause it was taken from the land 
on the day of trial and was not 
shown to be in the same condition 
as at the time of its damagre, the 
grrass was admissible to rabut tes- 
timony as to its condition a short 
time before trial.—Carter 011 Co. v. 
Holloway, 267 P. 274, 130 Okl. 272. 

61. Ark.—Coca-Cola Bottlingr Co. v. 
Davldson, 102 S.W.2d 833, 193 Ark. 
825. 

SUgrht changes 

An article need not be ezcluded 
for sligrht or immaterial changes 
whlch are pointed out. 

111.—Gelken v. Chlcago Great West¬ 
ern R. Co., 6 N.E.2d 690, 289 111. 
App. 46. 

Ky.—^Louisvllle & N. R. 'Co. v. Jack- 
son’s Adm^r, 61 S.W.2d 1104, 260 
Ky. 92. 


62, Minn.—Lestlco v. Kuehner, 233 
N.W. 122, 204 Minn. 126. 

22 C.J. p 771 note 73 [b]. 

63. Minn.—^Lestico v. Kuehner, su¬ 
pra. 

64 Cal.—^Basye v. Craft*s Golden 
State Shows, App., 111 P.2d 746. 

65. Conn.—Sellew v. City of Mid- 
dletown, 18‘6 A. 67, 121 Conn. 381. 

Kan.—^Board of Com’rs of Trego 
County V. Topeka Brldge & Iron 
Co., 198 P. 964, 109 Kan. 223. 

Mich.—International Shoe Co. v. C. 
G. Pleckenstein Co., 202 N.W. 9'42, 
229 Mich. 686. 

Mlss.—^Illinois Cent. R. Co. v. Hum- 
phrles, 155 So. 421, 170 Miss. 840. 
Mo.—^Asbury v. Fidehty Nat. Bank 
& Trust Co., 100 S.W.2d 946, 281 
Mo.App. 437. 

N.D.—^Andrieux v. Kaeding, 181 N. 
W. 69, 47 N.D. 17. 

Okl.—Ranney-Davis Mercantile Co. 

V. Morris, 223 P. 887, 88 Okl. 13. 
Or.—City of Seaside v. Randles, 180 
P. 319, 92 Or. 660. 

66. Mass.—^Plynn v. First National 
Stores, 6 N.E.2d 81i4, 296 Mass. 521. 

Sale by sample 

Where goods were to be delivered 
according to sample, plaintiff was 
properly permitted to introduce in 
evidence certain articles which he 
clalmed were identical with the sam¬ 
ples, the ongrinal samples having 
disappeared, and there being no 
question at the time of such Intro- 
ductlon as to the similarity of those 
presented to the original.—Gustave 
Fox Co. V. T. P. Hunt Mfg. Co., R 
I., 121 A. 882. 

67- Ark.—^Addington v. Jones, 23i 
S.W. 24, 149 Ark. 669. 

Ky.—^Kentucky Independent Oll Co. 

V. Schnltzler. 271 S.W. 570, 208 Ky. 
607, 39 A.L.R. 979. 

Minn.—McGuire v. Chambers, 180 N. 

W. 1013, 148 Minn. 57. 

Bxclujflou untU identified 

Glass samples, whlch witness said 
were not from gleuss furnished de- 
fendants by plaintiff, were properly 
excluded until Identified.—T. N. 
Glass Corporation v. Adolph Aron & 
Son, R.I.. 147 A. 667. 

68. 111.—^Yohalem v. Matalone, 225 

ULApp. 221. 
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offered to prove the nature of a large amount of 
a substance, the samples offered must appear to be 
representative of the whole.®^ 

§ 608. Animals 

Inspection of animals may be permitted uniess the 
condltfons are so different that the resuit might be mls- 
leading. 

In a proper case animals may be produced in 
court for the inspection of the jury'^0 or inspected 
by the jury outside the court room,7i uniess the con- 
ditions are so different that the resuit might be 

misleading.'^2 

There is, however, authority for the opinion that 
a view of personalty, such as a mule, should be de- 
nied in the absence of any statute authorizing 

§ 609. Persons 

The triers of fact may determine the age, color, In- 
telllgence, and other characteristfcs of a person by ob- 
servation. The authorities do not agree as to whether 
paternity may be determined by observation. 

The jury or the court tr)H[ng an issue of fact may 
be allowed to judge of the age,'^^ color,76 credibili- 

ty,76 intelligence,77 identity,'^^ race,^» and sex^o of 

persons in court by observation of such persons. 
According to some authorities, the triers of fact 


may by observation determine the existence of the 
relation of father and child between two persons.®^ 
A child bom as the resuit of illicit intercourse may 
be exhibited in a subsequent civil action*® to show 
its resemblance to the putative father,83 or as cor- 
roborative evidence of the fact of intercourse and 
its results;8^ at least the child may be exhibited 
on a question of race or color.85 According to oth¬ 
er authorities, exhibition of a child is not permissi- 
ble to prove resemblance to its alleged father 
and, where the question of race or color was not 
involved, the right to make a comparison to show 
resemblance has been denied in the case of an in- 
fant so young that its features and physiognomy 
were undeveloped.87 

The examination and cross-examination of a 
party before the jury are equivalent to exhibiting 
him before the jury and an offer of such person as 
an exhibit is properly refused.88 

§ 610. -Exhibition of Injuries 

In a proper case the court, in Its discretion, may per- 
mft an injured person to exhibit his personal injuries. 

Where an issue as to personal injuries or disa- 
bility is involved, the injured person may be per¬ 
mitted to exhibit to the jury the wound or injury,®» 
or the member or portion of his body on which such 


69. Bepreseiatatlve aample shoim 

U.S.—^Pennsylvajiia R. Co. v. Pox & 
London, C.C.A.N.T., 93 F.2d 669, 
certiorari denied Fox & London v. 
Pennsylvania R. Co., 68 S.Ct. 949, 
304 U.S. 566. 82 L.Bd. 1532. 

Bepresentatlve sample uot sliowii, 

111.—Santa Rosa-Vallejo Tanning 
Co. V. Charles Kronauer & Co., 228 
111.App. 236—Tohalem v. Matalone, 
226 IlLApp. 221. 

Ind.—^Piggly-Wigrxly Stores v. Low- 
enstein, 147 N.B. 771, 197 Ind. 62. 

70b N.T.—^Bender v. Applebaum, 108 
N.T.S. 318, 123 App.l>iv. 563. 

22 C.J. p 768 note 60. 

71. Eorae 

Miss.—Dlllard v. State. 58 Mlss. 368. 

View and inspection by jury see the 
C.J.S. title Trlal § 47, also 64 C. 
J. p 87 note 23 et seq. 

72. Pa.—^Blake v. Hunsberger, 46 
Pa.Super. 32. 

22 C.J. p 769 note 62. 

73. Ga.—^Peterson v. Lott, 75 S.I3. 
884, 11 Ga.App. 536. 

22 C.J. p 769 note 63. 

74^ U.S.—^U. S. ex rei. Fong On v. 
Day, C.C.A.N.T., 64 F.2d 990, fol- 
lowed in U. S. ex rei. Chin Ming 
Gee V. Corsi, 61 F.2d 1043. 

Qa.—^Louisville & N*. R. Co. v. Bean, 
174 S.B. 209, 211, 49 Ga.App. 4, 
citlng Ooxpmi Juxls. 


N‘.Y.—GJarbarsky v. Simkin, 73 N.T.S. 
199, 36 Mlsc. 195. 

Wash.—Shephard v. Smith, 88 P.2d 
601, 604, 198 Wash- 396, citlng Cor¬ 
pus Jturls. 

22 C.J. p 787 note 62. 

7a Miss.—Garvin v. State, 52 Miss. 
207. 

N.C.—Warlick v. White, 76 N.C. 176. 

76, Ga.—Mltchell v. State, 34 S.B. 
676, 110 Ga. 272. 

22 C.J. p 787 note 64. 

77. Mlch,—^Benson v. Raymond, 105 
N.W. 870, 108 N.W. 660, 142 Mich. 
357. 

22 C.J. p 787 note 66. 

7a U.S.—Williams’ Case, D.C.Pa., 
29 F.Cas.No.17,709, Crabbe 243. 

79. Miss.—Garvin v. State, 62 Miss. 
207. 

22 C.J. p 787 note 67. 

sa Wls.—Hermann v. State, 41 N. 
W. 171, 73 Wls. 248, 9 Ajm.S.R. 789. 

81. S.C.—Rumler v. Gantt, 113 S.B. 
681, 121 S.C. 117. 

22 C.J. p 788 note 69. 

Exhibition of child in bastardy pro- 
ceedings see Bastards § 92. 

82. Ala.—^Phillips v. Ashworth, 124 
So. 519, 220 Ala. 237. 

Ga.—rMorris v. Stanford, 199 S.B. 
773, 68 Ga.App. 726. 

83. S.C.—^Rumler v. Gantt, 113 S." 

B. 681, 121 S.C. 117. i 
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Testlmony as to Ukeiiass 

In action for damages for seduC” 
tion, permitttng mother to exhibit 
the child and to point out physical 
likeness to alleged parent was not 
error.—^Blshop v. Webster, 163 S.E. 
832, 164 Va. 771, rehearing denied 
166 S.B. 828, 154 Va. 771. 

84- Ala.—Shadix v. Brown, 113 So. 
581, 216 Ala. 616. 

85. Tex.—Jaffe v. Deckard, Civ.App., 
261 S.W. 390. 

86. N.T.—^In re WendeUs Estate, 262 
N.T.S. 41, 146 Misc. 260. 

22 C.J. p 788 note 69 [b]. 

87- Me.—Clark Bradstreet, 16 A. 

56, 80 Me. 464. 

88- lowa.—^Ferguson v. Ferguson, 
167 N.W. 471, 183 lowa 519. 

22 C.J. p 788 note 70. 

89. Mlch.—^Zelhaver v. Boepke, 245 
N.W. 490, 260 Mich. 428. 

Mo.—^Riepe v. Green, App., 65 S.W. 
2d 667. 

Or.—Sears v. Goldsmlth, 298 P. 219, 
221, 136 Or, 161, citlng Corpus 
Jtirls. 

Pa.—Goldberg v. Philadelphia Rapid 
Transit Co., 149 A. 104, 107, 299 
Pa. 79, quotlng Corpus Juris. 

Tex.—^Panhandle & S. F. Ry. Co. v. 
Jones, Civ.App., 105 S.W.2d 443— 
Union Indenmlty Co. v- Drake, 
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wound or injury was at least i£ exhibi- 

tion of the injured member is not calculated to prej- 
udice the jury.^i Thus the court has permitted the 
exhibition of an ankle,®^ a knee,^5 a foot,®^ a leg,9® 
an arm,^6 a hand,^*^ an eyesocket,^» and various 
other parts of the body.^^ A similar exhibition may 
be made where the injury has resulted in the death 


of the injured person or the loss of a member or 
part of his body.^ 

Discretion of courL Whether an exhibition of 
injuries shall be allowed is a matter resting largely 
in the discretion of the trial court,2 which will not 
be interfered with except in case of abuse.3 

Extent and limitations of rule. The court may 


Civ.App., 42 S.W.2d 839, 841, cit- 
Ing Corpus Juris. 

22 C.J. p 788 note 71. 

Demonstration of injuries see the 
C.J.S. title Trial § 46, also 64 C.J. 
p 86 note 11—87 note 19. 

Kexnia 

Tex.—^Kansas City, M. & O. Ry. Co. 
of Texas v. Foster, Civ.App., 38 S. 
W.2d 391. 

90. Ind.—Hess v. Lowrey, 23 N.B. 
156, 122 Ind. 226, 17 Am.S.R. 366, 
7 L,.RA. 90. 

Mo.—^Evans v. General Exploslves 
Co., 239 S.W. 487, 493, 293 Mo. 364, 
citing Corpus Jtixls. 

Okl.—Jewel Tea Co. v. Ransdell, 69 
P.2d 69, 180 Okl. 203. 

Or.—Sears v. Goldsmlth, 298 P. 219, 
221, 136 Or. 161, cltlng Corpns 
Juris—^Patterson v. Howe, 202 P. 
226. 102 Or. 276. 

Pa.—Goldberg v. Philadelphia Rapld 
Transit Co., 149 A. 104, 107, 299 
Pa. 79, auotlng Corpus Juris. 

S.I>.—Cass V. Pacific Mut. I^ife Ins. 
Co. of Callfornia, 253 N.W. 626, 
62 S.D. 609, foHowed m 266 N.W. 
120, 63 S.D. 23. 

22 C.J. p 788 note 72—64 C.J. p 86 
note 13. 

91. U.S.—Sun Oil Co. v. Rhodes, C. 
C.A.Ark., 16 F.2d 790. 

Or.—^Lampa v. Hakola, 55 P.2d 13, 
162 Or. 626. 

Touth aad ooxueUuess of plalutUT 

Court may allcw plaintllC to ex- 
hlbit injured parts to Jury as 
against ohjection that such exhibi¬ 
tion would incite jury’s sympathy 
unduly because of witness' youth 
and comeliness. — ^Zeller v. Mayson, 
179 A. 179, 168 Md. 663. 

92. Mo.—Willis v. Browning, 143 S. 
W. 616, 161 MO.APP. 461. 

Or.—Sears v. Goldsmith, 298 P. 219, 
221. 136 Or. 161, citlng Corpus 
Juris. 

93. Md.—^Zeller v. Mayson, 179 A. 
179, 168 Md. 663. 

Tenn.—^Arkansas River Packet Co. 

V. Hobbs, 68 S.W. 278, 106 Tenn. 
29. 

94. Or.—Sears v. Goldsmlth, 298 P. 
219, 221, 136 Or. 161, cltlng Corims 
Juris. 

22 C.J. p 788 note 76. 

95. Ky.—Stacy v. Williams, 69 S. 

. W.2d 697, 258 Ky. 353~-Metropoll- 

tan Life Ins. Co. v. Stanley, 6 S. 

W. 2d 682, 224 Ky.^629. 


Mo.—Turnbow v. Kansas City Rys. 

Co., 211 S.W. 41, 277 Mo. 644. 

Pa.—Goldberg v. Philadelphia Rapid 
Transit Co., 149 A. 104, 107, 299 
Pa. 79, Quoting Corpus Juris— 
Fowler v. Sergeant, 1 Grant 356. 
22 C.J. p 788 note 76. 

96. Idaho.—^Roy v. Oregon Short 
Line R. Co., 42 P.2d 476, 478, 66 
Idaho 404, cltlng Corpus Juris. 

lowa.—Olson v. Tyner, 267 N.W. 638, 
219 lowa 261. 

Ky.—Davls v. Antol, 278 S.W. 673, 
212 Ky. 149. 

22 C.J. p 788 note 77. 

97. Mo.—Sampson v. St Louls & 
S. F. R. Co., 138 S.W. 98, 166 Mo. 
App. 419. 

22 C.J. p 789 note 78. 

98. Mo.—Orscheln v. Scott, 90 Mo. 
App. 362. 

22 C.J. p 789 note 79. 

Besuoval of glass aye 
Plaintiff may be permitted to re¬ 
move an artlflcial eye in the Jury's 
presence and exhibit the empty eye 
Socket. 

Okl,—Shell Petroleum Corporation v. 

Perrln, 64 P.2d 309, 179 Okl. 142. 

Or.—^Bowennan v. Columbla Gorge 
Motor Coach System, 284 P. 679, 
182 Or. 106. 

Tex.—^Davis v. Christmas, Civ.App., 
248 S.W. 126. 

99. Or.—^Patterson v. Howe, 202 P. 
226, 102 Or. 276. 

22 C.J. p 789 note 80. 

mp 

U.S.—^Moore v. Tremelllng, C.C.A. 

Idaho, 100 P.2d 39. 

Ind.—Citizens* St R. Co. v. Willoe- 
by, 33 N.E, 627, 134 Ind. 663. 

Jaw 

Or.—^Patterson v. Howe, 202 P. 226, 
102 Or. 276. 

Throat 

N-T.—^Dictz V. Aronson. 279 N.Y.S. 

66, 244 APP.D1V. 746. 

1. Ky.—Davls v. Antol, 278 S.W. 
'573, 212 Ky. 149—Williams v. 

Nally, 46 S.W. 874, 20 Ky.U 244. 
Mo.—Turnbow v. Kansas City Rys. 

Co., 211 S.W. 41, 277 Mo. 644. 

22 C.J. p 789 note 81. 

Sknll 

Exhibition of parts of the skull 
and brain is permissible, partlcular- 
ly where facta relating thereto are 
controverted.—Johnston v. Selfe, 261 
N.W. 525, 190 Minn. 269—^Lund v. 
Olson, 284 N.W, 310, 182 Minn. 204, 
76 A,LuR. 371. . 
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2. Cal.—^Leonard v. Hume, 41 P.2d 
966, 6 Cal.App.2d 41. 

Fla.—^Florida Motor Lines v. Brad- 
ley, 164 So. 360, 363, 121 Fla. 691, 
QLUoting Corpus Juris. 

111.—^Minnis v. Frlend, 196 N.E. 191 
860 111. 328—Walsh v. Chicago 
Rys. Co., 135 N.B. 709, 303 111. 339, 
afflrming 221 IlLApp. 654—Dm- 
widdle V. Slefkin, 20 N.B.2d 130, 
299 111. App. 316—^Barnstable v. 
Calandro, 270 Ill.App. 67. 

Kan.—Malone v. New York Life Ins. 
Co., 83 P.2d 639, 643, 148 Kan. 666i 
citing Corpus Juris. 

Md.—^Zeller v. Mayson, 179 A. 179 
168 Md. 663. 

Mich.—Roach v. Petrequln, 208 N.W. 
695, 234 Mich. 661—Rohrer v 

Schreiber, 193 N.W. 906, 223 Mich. 
365. 

Mo.—Smlth V. Thompson, 142 S.W. 
2d 70—Mahmet v. American Radi¬ 
ator Co., 294 S.W. 1014—^Evans v. 
General Exploslves Co., 239 S.W. 
487, 293 Mo. 364—^Meeker v. Union 
Electric Llght & Power Co., 216 
S.W. 933—^Riepe v. Green, App., 65 
S.W.2d 667. 

Neb.—^Wilson v. Thayer County 
Agricultura! Soc., 213 N.W. 966, 
116 Neb. 679, 62 A.L.R. 1393. 

N.J.—Sharkey v. Herman Bros., 127 
A. 625, 3 N.J.Mlsc. 126, affirmed 
Same v. Heymann Bros., 130 A. 
920, 102 N.J.Law 224. 

N.D.—Sulllvan v. Mlnneapolls, St P. 
& S. S. M. Ry. Co., 213 N.W. 841, 
56 N.D. 363. 

Or.—Sears v. Goldsmith, 298 P. 219, 
221, 136 Or. 161, oitlng Corpus 
Juris. 

Pa.—Goldberg v. Philadelphia Rapld 
Transit Co., 149 A. 104, 299 Pa. 79. 
S.D.—Cass V. Pacific Mut Life Ins. 
Co. of Californla, 263 N.W. 626, 
627, 62 S.D. 609, citing Corpus Ju¬ 
ris, and followed in 266 N.W. 120, 
63 S.D. 23. 

Tex.—^Kansas City, M. & O. Ry. Co. 
of Texas v. Foster, 38 S.W.2d 391, 
392, cltlng Corpus Juris. 

22 C.J. p 789 note 86. 

3. Fla.—^Florida Motor Lines v. 
Bradley, 164 So. 360, 363, 121 Fla 
691, quoting Corpus Juris. 

Neb.—^Wilson v. Thayer County 
Agricultural Soc., 213 N.W. 966, 
116 Neb. 679, 62 A.L.R. 1393. 

Or.—Sears v. Goldsmith, 298 P. 219, 
221, 136 Or. 161, cltlng Cozims Ju¬ 
ris. 

22 C.J. p 789 note 87, 
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permit the exhibition of injuries in any case where 
the personal view will aid the jury in understand- 
ing the evidence,^ even though the fact and nature 
of the injury are conceded.5 Nevertheless, the 
court may, in its discretion, refuse to permit an ex¬ 
hibition where the fact and extent of the injuries 
are not controvertedand, indeed, it has been held 
improper to permit exhibition of an injured limb 
where there is no dispute as to the nature, location, 
or extent of the injury or as to the eXtent of the 
recovery.*^ 

Relevancy requires that the exhibition shall be 
preceded by a showing that the injury or wound 
resulted from the cause alleged as a basis of the 
action,^ and precludes the exhibition of an injury or 
a member other than that involved in'the action.^ 

Exhibition of injuries should not be permitted 
where conditions have changed to such an extent 
that the exhibition might be misleading,!^ or where 
there are no injuries that can be seen,^^ or where 
the exhibition will not tend to throw light on any 


issues in the case.i2 Further, exhibition should not 
be permitted where it is apparently designed merely 
to excite pity and commiseration and an abuse of 
the privilege by exhibiting injuries or a condition 
in such manner as to prejudice or inflame the jury 
is improper and is ground for a new trial.^^ 

Indecency of the exhibition excludes the evi- 
dence^S unless the exhibition is necessary^® and 
stays within the legitimate bounds. for placing the 
actual facts in the case before the jury.i'^ 

Suhsequent exhibitions, Whether a second exhi¬ 
bition of an injury should be permitted is a matter 
primarily lodged in the sound discretion of the trial 
court.^S A plaintiff who has once exhibited the in¬ 
jured part of his body to the jury should not be per¬ 
mitted to exhibit it again in conjunction with a doc- 
tor’s testimony unless the later exhibition is neces- 
sary to enable the doctor to testify intelligently.^^ 

During argument of counscL Exhibition of an 
injured part of the body during the argument of 
counsel has been held improper.^O 


B. DOCUMENTS 


§ 611. In General 

The Jury may examine a ddcument for alteratfons, 
erasures, etc., and ekflled witnesses may aid them in 
thia connection. 


By inspection of a document, the jury may be 
aided in determining whether it is genuine or writ- 
ten in a counterfeited hand;2i whether it contains 
an alteration,22 erasure,^^ or mutilation or 


4. IU.—Barnstable r, Calandro, 270 
Ill.App. 57. 

5. 111.—Minnis v. ETiend, 196 N.E. 

191, 360 111. 328—Barnstable v. 

Calandro, 270 111.App. 57. 

6. 111.—^Whittenberg v. Weber, 230 
IlLApp. 315. 

7. S.D.—^Dean v. Seeman, 176 N.W. 
649, 42 S.D. 677. 

22 C.J. p 789 note 89 [aj. 

8. Neb.—McKennan v. Omaha & C. 
B. St. R. Co., 146 N.W. 1014, 95 
Neb. 643, 149 N.W. 826, 97 Neb. 281. 

22 C.J. p 789 note 84. 

9. 111.—Grand Lod&e B. R, T. v. 
Randolph, 67 N.E. 882, 186 111. 89. 

22 C.J. p 789 note 85. 

Straasrer with llhe coMltlos. 

On an issue as to the cause of 
plaintlfCs condition, it is improper 
for defendant to produce a stranger 
having a llke condition and to show 
that the stranger*s condition is the 
resuit of some other cause.—Moss v. 
May Department Stores Co., Mo.App., 
31 S.W.2d 666. 

10. Mich.—Carstens v. Hanselman, 
28 N.W. 169, 61 Mich. 426, 1 Am.S. 
R. 606. 

22 C.J. p 789 note 88. 

BxplanatloiL of ohaage ‘ 

In a malpractice action, the mere 
fact that the condition of the In¬ 


jured part at the time of trial dlf-' 
fers from that immedlately after the 
alleged malpractice does not prevent 
its exhibition, since any changes are 
subject to description and explana- 
tlon by the witnesses.—Powell v. 
Galloway, 16 S.W.2d 489, 229 Ky. 37. 

11. Minn.—^Landro v. Great North¬ 
ern R. Co., 136 N.W. 991, 117 
Mlnn. 306, Ann.Cas.l913D 244. 

12. N.H.—^Nebonne v. Concord R, 
Co., 44 A. 621, 68 N.H. 296. 

13. Mlnn.—^Evans v. Chicago, M. & 
St. P. R. Co., 168 N.W. 336, 133 
Mlnn. 293. 

22 C.J. p 767 note 23, p 789 note 90. 

14. N.T.—^Bardelli v. Plttsburg 
Contracting Co., 148 N.T.S. 389, 
163 App.Div. 45. 

22 C.J. p 790 note 94. 

Grounds for new trial see the C.J.S. 
tiUe New Trial §§ 13-114, also 46 
C.J. p 80 note 60 et seq. 
Bxclamatloiis of paiu 

(1) The privilege of exhibiting 
plaintiff's diseased joints was abus- 
ed where, while physlcian was ma- 
nipulating Joints, plaintiff wlnced 
as though with padn and made ex- 
clamations.—Cass v. Pacific Mut. 
Life Ins. Co. of Califomla, 263 N.W. 
626, 62 S.D. 509, followed In 256 N. 
W. 120, 63 S.D. 23. 

(2) However, exhibition of plain- 
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tifTs injured leg in course of which 
attempt to cause knee to bend made 
plaintiff cry out was held not error, 
—Florida Motor Lines v. Bradley, 
164 So. 360, 121 Fla 591. 

15. Wis.—^Brown v. Swineford, 44 
Wis. 282, 28 Am.R. 682. 

22 C.J. p 790 note 92. 

16. Wash.—^Dunkin v. Hoqulam, 105 
P. 149, 66 Wash. 47, 53. 

22 C.J. p 790 note 93. 

17- N.D.—Sullivan v. Mlnneapolis, 
St. P. & S. S. M. Ry. Co., 213 N. 
W. 841, 55 N.D. 363. 
la Tex.—^Missouri, K. & T. R. Co. 
of Texas v. 0’Hare, Civ.App., 39 
S.W.2d 939, error dismissed. 

19. Tex.—^Missouri, KL & T. R. Co, 
of Texas v. 0*Hare, supra. 

20. Ky.—^Huber & Huber Motor Ex¬ 
press V. Martin*s Adm*r, 96 S.W.2d 
695, 265 Ky. 228—Stacy v. Wil¬ 
liams, 69 S.W.2d 697, 263 Ky. 353. 

21. D.C.—Klmbro v. Washington 
First Nat. Bank, 8 D.C. 416. 

22 C.J. p 771 note 76. 

2a Ala—Blrmingham Nat. Bank v. 

Bradley, 19 So. 791, 10'8 Ala 206. 
22 C.J. p 771 note 76. 

2a N.T,—Dubois v. Baker, 80 N.T, 
365. 

24. N.T.—Taylor v. CrowninsMeld, 
5 N.T.Leg.Obs. 209. 



§ 612 

wliether it was written on the same typewriting ma- 
chine as another document or the jury may be 
asked to determine from inspection which of two 
words was written over the other.^® In such cases 
the jury may receive additional assistance from the 
inferences of skilled witness.^T 

§ 612. Comparison of Handwritings 

Comparlson of handwritings is a mode of proof of 
the genulneness of a writing, and in the technical sense, 
means an actual production and comparison in court of 
two or more writings. 

Comparison of handwritings is a mode of proof 
of the authenticity or genuineness of a writing, by 
comparing the handwriting thereof with a specimen 
proved or admitted to have been written by the per- 
son whose authorship of the questioned document 
is in controversy.2® In a broad sense ali evidence 
of handwriting, except where the witness saw the 
document written, is in its nature comparison, inas- 
much as a witness called on to testify as to whether 
a document is in the handwriting of a particular 
person must necessarily arrive at his conclusion by 
a comparison of the writing in question with other 
writing proved or admitted to be that of such per¬ 
son, or with an exemplar of such writing in his own 
mind, derived from previous knowledge;^^ but in 
a striet or technical sense comparison of handwrit¬ 
ings means an actual production and comparison in 
court of two or more instruments or signatures as a 


32 C.J.S. 

means of ascertaining whether they were written 
by the same person.30 

There is some diversity of opinion as to whether 
a trained observer or expert may be permitted to 
state, from a mere comparison of two or more spec- 
imens of handwriting, an inference as to whether 
or not they were made by the same person, and also 
as to whether such a comparison may be made by 
the jury or court.31 The rules followed in the 
various jurisdictions are considered infra § 613 et 
seq. 

§ 613. - Rule in Absence of Statute 

a. In general 

b. Irrelevant writings 

a. In General 

Comparison of handwritings by the Jury, court, or 
experts ordinarily is permissible wlthout statutory au- 
thorlty, aithough some courts have refused to permit 
comparison by witnesses, even of relevant writings In 
evidence. 

In the absence of statute, or at least without ex- 
press reference to statute, it has been held by many 
authorities that on an issue as to the authorship 
of a disputed signature or writing, other writings 
established as genuine may be admitted or com- 
pared,32 and that the comparison may be made by 
the jury,33 or by the court or a referee trying the 
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25. Me.—G-rant v. Jack, 102 A. 88, 
116 Me. 342. 

N.T.—People v, Risley, 108 N.E. 200, 
214 N.T. 75, Ann.Cas.l916D 776. 

26. Mich.—^Morse v. Blanchard, 75 
N*.W. 93, 117 Mlch. 37. 

27- Ala.—^Llndsey v. Llndsey, 168 
So. 522, 229 Ala. 578. 

LiO.—Successlon of MeCay, 117 So. 
7T2. 166 La. 681. 

N*.T.—Chinsky v. Perlman, 194 N.T. 
S. 530. 

N.D.—^Parmers' Elevator Co. of Wil- 
liston V, Weil, 180 N.W. 23, 46 N. 
B. 602. 

Or.—'Watrous v. Salem Brewery 
Ass'n, 49 P.2d 376, 161 Or. 294. 
Pa.—^BZline v. Teag-er, 33 LrUz.Leg. 
Reg. 253. 

22 C.J. p 771 note 81. 

Defaoing mazks; erasuzes 

(1) Handwriting experts may tes- 
tffy as to whether defaclng strokes 
or lines on a will were made by the 
testator.—Carnthers v. Jean’s Bx’r, 
81 S.W.2d 857, 259 Ky. 20—Carnthers 
V. Jean's Ex^r, 61 S.W.2d 323, 249 
Ky. 695. 

(2) ''Expert testimony in the case 
of erasures may be considered in 
corroboration of positive testimony 
and surrounding circumstajices tend- 
ing to establish the authenticity of 


the erasures.*'—Successlon of But- 
terworth, 196 So. 39, 42, 196 La. 116. 
PayiiLeiiLt of fees to expert 

That professional handwriting ex¬ 
pert is employed and pald by parties 
for whom he testifies goes to weight 
of testimony, and not to admissibil- 
Ity.—Lindsey v. Lindsey, 16'8 So. 622, 
229 Ala. 578. 

Clrciuustaiitlal evldesLoe 

Expert testimony on subject of 
handwriting is circumstantial evi¬ 
dence.—^In re Parvin’s Estate, 270 N. 
W. 470, 131 N-eb. 853. 

28. Pa-—Travls v. Brown, 43 Pa. 9, 
8’2 Am.D. 540. 

22 C.J. p 771 note 82. 

29. Tex.—Joffre v. Mynatt, Clv. 

App., 240 S.W. 319. 

22 CJ. P 771 note 8'3. 

3(K Ind.—^Burdick v. Hunt, 43 Ind. 
381. 

22 C.J. p 771 note 84. 

31. Ala.—GrifHn v. Worklng Wo- 
men’s Home Ass'n, 44 So. 605, 161 
Ala. 697. 

22 C.J. p 771 note 86. 

32. Fla.—^Boyd v. Gosser, 82 So. 768, 
78 Fla. 64, 6 A.li.R. 500. 

Ind.—^Kipfer v. Kipfer, 12 N.E.2d 
507, 213 Ind. 321. 
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Kan.—Trustees of Baker University 

V. Farrar, 8 P.2d 343, 134 Kan. 722. 
Mich.—Stevens v. Burgess, 248 N.W. 

660, 263 Mich. 98. 

Mlss.—^Harrison v. Eagle Lumber & 
'Supply Co., 119 So. 203, 152 Mlss. 
466. 

Tex.—Crawford v. Ramsey, Civ.App., 
73 S.W.2d 1064—Shell Pipe Line 
Corporation v. Coston, Civ.App., 35 
S.W.2d 1066—In re Mateei^s Es- 
tate, Clv.App., 296 S.W. 907. 

Va.—^Keister^s Ex'rs v. Philips* Ex*x, 
9'8 S.E. 674, 124 Va. 68'6. 

33. Ala.—Webb v. Bryajat, 96 So. 
907, 209 Ala. 659. 

lowa.—^In re Work’s Estate, 23'3 N, 

W. 28, 212 lowa 81—^Butman v. 
Christy, 198 N.W. 314, 197 lowa 

661. 

Mlss.—^Harrison v. Eagle Lumber & 
Supply Co., 119 So. 203, 162 Mlss. 
466. 

Mo.—Sharon v. Kansas City Granlte 
& Monument Co., 126 S.W.2d 959, 
233 Mo.App. 647. 

N.H.—^Emshaw v. Roberge, 170 A. 
7, 86 N.H. 451. 

S.D.—Corsica State Bank v. Heezen, 
222 N.W. 671, 54 S.D. 113. 

22 C-J. y 772 note 95. 

CompaxlBon without ald of expert 
testimony 

Aithough unalded by expert testi- 
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case without a jury,34 or by expert witnesses.^s 
Ordinarily, the comparison may be made not only 
with other writings which are relevant to the is- 
sues in the cause and in evidence,^® but also where 
they are otherwise before the court as part of the 
record in the case,®*^ as in the case of bail bonds,®® 
appeal bonds,®® appearance bonds,^® applications for 
continuances and for attachments,^! signatures to 
affidavits,42 depositions,^® and, according to some 
authorities, pleadings,^^ although there is also au- 
thority for the view that a party’s signature to his 
pleadings should not be permitted to go to the jury 
for comparison with a disputed signature or writing 
because this would be permitting the party to make 
evidence for himself.**® 

On the other hand, some decisions have followed 
the rule of the common law excluding proof of 
handwriting by the inference of a witness from a 


mere comparison of the disputed writing with oth¬ 
er writings, even where the other writings are rele¬ 
vant to the issues in the cause and are aiready in 
evidence.4® It has also been held that comparison 
by witnesses or the jury, whether of writings which 
are relevant and in evidence or irrelevant, should 
not be allowed as independent proof, but may be al- 
lowed in aid or corroboration of other evidence of 
the falsity or genuineness of the disputed writing.'*'^ 

b. Irrelevant Writings 

In the absence of statute, Irrelevant writings are 
generally Inadmissible for the mere purpose of making 
a comparison, uniess, among other things, the genuine¬ 
ness of such writings Is established or admitted or the 
other party Is estopped to deny their genuineness. 

In the absence of statute, the general rule is that 
irrelevant writings cannot be introduced in evi¬ 
dence for the mere purpose of making a compari- 
son.^® However, even irrelevant writings offered 


mony, the jury may compare a dis¬ 
puted slffnature with other slgrna- 
tures admitted In evidence or oth¬ 
erwise properly before them.—W. T. 
Carter & Bro. v. Rhoden, Tex.Clv. 
App., 72 S.W.2d 620, error dlsmissed 
—Commerclal Standard Ins. Co- v. 
McGee, Tex.Clv.App., 40 S.W.2d 1105. 

34. Idaho.—^In re Flsher*s Estate, 
279 P. 291, 293, 47 Idaho 668, cit- 
Ing* CoxptLs Jnzls.* 

Ky.—Sowards v, Sowards, 61 S.W.2d 
609, 249 Ky. 742. 

Tenn.—Baskett v. Chuckey Banking 
Co., 2 Tenn.App. 31. 

22 C.J. p 772 note 96. 

35. U.S.—Toll V. Monitor Blndlng 
& Prlntlng Co., C.C.A.Mo., 26 F.2d 
61. 

Ala.—Phillips V. Catts, 124 So. 884, 
220 Ala 332. 

Ark.—^Murphy v. Murphy, 222 S.W. 
721, 144 Ark. 429. 

lowa—^Brien v. Davldson, 281 N.W. 
150, 225 lowa 595, rehearmg de- 
nied 282 N.W. 480, 226 lowa 696— 
In re Iwers* Estate, 280 N.W. 679, 
226 lowa 389—^In re Work's Es¬ 
tate, 233 N.W. 2'8, 212 lowa 31. 
Ky.—Eliis V. Moss, 77 S.W.2d 877, 
267 Ky. 16'8. 

Mass.—Preston v. Peck, 171 N.E. 54, 
271 Mass. 159. 

Mlss.—^Harrlson v. Eagle Lumber & 
Supply Co., 119 So. ,203, 162 Miss. 
466. 

Neb.—^In re Parvin's Estate, 270 N. 

W. 470, 131 Neb. 863. 

Pa.—Campbell v. Campbell, Super., 
21 A.2d 476. 

S.D.—State v. Cummins, 229 N.W. 
302, 56 S.D. 439. 

Waah.—^In re Zimmerli*s Estate, 298 
P. 326, 162 Wash. 243. 

22 CJ. p 776 note 2‘6. 

Suflloienoy of opportimlty to exam¬ 
ine 

Alleged InsulElclency of time and 


opportunity of expert to compare 
genuine and disputed writings does 
not affect admissibillty of his tes- 
timony.—^Land Finance Corporation 

V. Menzies, 160 A. 168, 114 Conn. 694. 
Signatoze by oross or mazk 

The genuineness of a signature 
which conslsts of a cross or mark 
Is not a subject of oplnion of ex- 
perts whose only knowledge of mark 
In question has been obtained by 
comparison.—^In re Astolas’ Estate, 
262 N.W. 766, 273 Mich. 189, 101 A. 
L.R. 760. 

36. Tex.—Burton v. Lowry, Civ. 
App., 77 S.W.2d 1069—Tarwater v. 
Donley County State Bank, Civ. 
App., 277 S.W. 176. 

22 C.J. p 772 note 97, p 776 note 25. 
Beasou for mle 

The reason assigned for permitting 
such comparison with writings ai¬ 
ready in evidence is that inasmuch 
as such papers are aiready before 
the Jury and the jurors are entltled 
to examine them as a part of the 
evidence, it is practically Imposslble 
to prevent their making the compari¬ 
son between them and the disputed 
writing, and 11 is therefore better 
to permlt them to use such papers 
for thls purpose also, under proper 
instructlons, than to embarrass them 
with impracticable distinctlons as to 
their use.—^Major v. Garrott, 163 S. 

W. 463, 167 Ky. 468—22 C.J. p 773 
note 8. 

37. U.S.—^Dunlop v. Sil ver, D.C., 8 
P.Cas.No.4,169, 1 Cranch C.C. 27, 1 
Cranch appendix 367, 2 L.Ed. 139. 

22 C.J. p 773 note 98, p 776 note 26. 

38. U.S.—^Dunlop v. Sil ver, supra. 
39ri La.—Sauve v. Dawson, 2 Mart. 

202 . 

Mlch.—Vinton v. Peck, 14 Mich. 287. 

4<l. N.C.—State v. Noe, 26 S.B. 812, 
119 N.a 849. 


41. Tex.—Williams v. State, 11 S. 
W. 481, 27 Tex.App. 466. 

42. Mo.—State v. David, 33 S.W. 28, 
131 Mo. 380. 

22 C.J. p 773 note 4. 

Contra Kemin v. Hili, 37 111. 209. 

43. Kan.—^Abbott v. Coleman, 22 
Kan. 250, 31 Am.H. 186. 

Tex.—Smith v. Chiles, 1 Tex.A.Civ. 
Cas. § 124. 

44. Fla,—^Korabeck v. Shannon, 135 
So. 131, 101 Fla. 698. 

22 C.J. p 773 note 6. 

45ri Mo.—Springer v. Hali, 83 Mo. 

693, 63 Am.H. 598. 

22 C.J. p 773 note 7. 

46. U.S.—Strother v. Lucas, Mo., 6 
Pet. 763, 8 L.Ed. 673. 

22 C.J. p 776 note 24. 

47- Pa.—^In re Porteris Estate, 19 
A.2d 731, 341 Pa. 4T6—Dick v. Mll- 
ler, 2 Pa.Dist. & Co. 41. 

22 C.J. p 775 note 17. 

Proof of forgery by comparison 
alone 

The testlmony of handwriting ex- 
perts would not of itself warrant 
a flnding of forgery.—De Sllver v. 
Pennsylvania Trust Co. of Pitts- 
burgh, Pa, 20 A.2d 761. 

48. Fla—^Thompson v. Freeman, 149 
So. 740, 111 Fla. 433. 

Ind.—^Plymouth Savlngs & Loan 
Ass’n No. 2 v. Kassing, 125 N.E. 
488, 72 Ind.App. 1. 

Tex.—-W. T. Carter & Bro. v. Rhod¬ 
en, Civ.App., 72 S.W.2d 620, error 
dismlssed—Texas State Bank of 
Ft. Worth V. Scott, Clv.App., 226 
S.W. 671—Campbell v. Campbell, 
Civ.App., 216 S.W. 134, error re- 
fused. 

22 C.J. p 773 note 10, p 777 note 30. 

Where anthentlolty ia not oonoed- 
ed, irrelevant writings may not be 
I Introduced. 
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in evidence merely for the purpose of comparison 
by a witness with the disputed writing have been 
received in a number of cases and numerous 
courts have held that irrelevant writings may be 
introduced for the purpose of comparison where 
their genuineness is conceded,50 or where the other 
party is estopped to deny their genuineness,or 
has previously introduced the writing in evidence,®^ 
or consents to the comparison and there is sup- 
port for the view that irrelevant writings may be 
admitted for the mere purpose of comparison when 
their genuineness is satisfactorily proved,54 or the 
comparison is merely in corroboration of other evi¬ 
dence as to the genuineness or falsity of the writ¬ 
ing in question,55 or for some other reason no col- 
lateral issues can be raised by the introduction of 
such papers.56 

The reasons usually assigned for refusing to ad- 
mit for purposes of comparison papers not in ev¬ 
idence and otherwise irrelevant are: (1) That the 
admission of such papers would probably raise col- 
lateral issues respecting the genuineness of the sig- 
natures thereto which might be spun out indefinite- 
ly and confuse the jury. (2) Opportunity might be 


given to the party offering the papers to obtain an 
improper advantage by making an unfair selection 
of the test signatures.®*^ The danger suggested in 
the first reason is minimized by requiring ciear 
proof by witnesses who testify directly and positive- 
ly to the genuineness of the standards;58 and in 
answer to the second reason it has been observed 
that the danger there envisaged may be overcome 
by other evidence and by the intelligent judgment 
of the court or jury, as in the case of all unfair or 
misleading evidence.® ^ Thus the tendency is to- 
ward admission of irrelevant writings as a basis of 
comparison, as appears not only in the decisions of 
the courts,®® but also in the statutory enactments, 
see infra § 614. 

§ 614. --Rule under Statutes 

Where permltted by statute, genuine writings, wheth- 
er Irrelevant or relevant, may be introduced for the pur¬ 
pose of comparison with a disputed writing. 

Under the statutes in many jurisdictions, on an 
issue as to the authenticity of a disputed signature 
or writing, other genuine writings may be used for 
the purpose of comparison,®^ whether such other 


N.D.—^Board of Bducation of City of 
Bdmore v. Anderson, 243 N.W. 817, 
62 N.D. 364. 

Tex.—Martini v. Power Bajakingr Co., 
Civ.App., 88 S.W.2d 466, error dls- 
miased—^Tarwater v. Donley Coun- 
ty State Bank, Clv,App., 277 S.W. 
176. 

49- Mlss.—^Harrison v. Bagrle Lum- 
ber & Supply Co., 119 So. 203, 20*5, 
152 Mlss. 466, QuotingT Coipus Jti- 
zis. 

22 C.J. p 776 note 28. 

50. S.B.—Corsica State Bank v. 
Heezen, 222 N.W. 671, 54 S.D. 113. 

Tex.—^Latham v, Jordan, Com.App., 
17 S.'W.2d 805, reversingr, Civ.App., 
'3 S.W.2d 565—^Latham v. Houston 
Land & Trust Co., Civ.App., 62 S. 
W.2d 619, error diamissed—Gad- 
beiry v. Home Mut. Life Ass*n, 
Clv.App., 67 S.W.2d 370—Kveton 
V. Kedlngr. Civ.App., 286 S.W. 673. 

Va.—^Adams v. Rlstine, 122 S.B. 126, 
138 Va. 273, 31 A.L.R. 1413. 

22 C.J. p 774 notes 11, 16, p 777 note 
32. 

61. Tex.—Gadberry v. Home Mut. 
Life Ass'n, Civ.App., 57 S.W.2d 370 
—^Kveton v. Kedlngr, Civ.App., 286 
S.W. 67‘3—Tarwater v. Donley 
County State Bank, Civ.App., 277 
S.W. 176. 

22 C.J. p 774 note 12, p 777 note 83. 

5S. Tex.—Gadberry v. Home Mut. 
Life Afls.’n,. CivAjpp., 67 S.W.2d 
,870—Tarwater v. Donley County 
State Bank, Civ.App., 277, S.W. 17«. 


53. Ala.—^Moon v. Crowder, 72 Ala. 
79. 

22 C.J. p 774 note 13, p 777 note 34. 
Xntrodnctlon witbont objectlon 

Consent sufBciently appears if the 
papers are admitted without objec- 
tlon. 

Ala.—^Moon v. Crowder, 72 Ala. 79. 
Mlch.—^People v, Gale, 15 N.W. 99, 
60 Mich. 237. 

54i S.D.—Corsica State Bank v. Hee¬ 
zen, 222 N.W. 671, 64 S.D. 113. 
Tex.—^Asklns, Inc., v. Sparks, Civ. 
App., 56 S.W.2d 279, error refused 
—^Kveton v. Kedlngr, Civ.App., 286 
S.W. 673. 

Va.—^Adams v. Ristlne, 122 S.E. 126, 
138 Va. 278, 81 A.L.R. 1413. 

22 C.J. p 774 note 16. 

55, S.C.—Graham v. Nesmith, 24 S. 
C. 286—^Benedlct v. Planigran, 18 
S.C. 606, 44 Am.R. 683. 

56. Kan.—^Macomber v. Scott, 10 
Kan. 335. 

N.D.—Cochrane v. National EI. Co., 
127 N.W. 725, 20 N.D. 169. 

57- Tex.—Gadberry v. Home Mut. 

Life Ass’n, Civ.App., 67 S.W.2d 370. 
22 C.J. p 776 note 18. 

58. Ohio.—Calkins v. State, 14 Ohio 
St. 222. 

Pa.—^Baker v. Haines, 6 Whart. 284, 
86 Am.D. 224. 

69- Minn.—^Morrlson v. Porter, 29 N. 

W. 54, 35 Minn. 425, 59 Am.R. 331. 
eo. Wash.—Moore v. Palmer, 44 P. 

142, 14 Wash. 134. 

22 aJ. p 776 note 21. 

iei. U.S.—Citizens* Bank ^ Trust 
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Co. of Middlesboro, Ky., v. Allen, 
C.C.A.Va,. 43 P.2d 649. 

Ala.—Bridgeforth v, Sharpe, 124 So 
416, 220 Ala. 188. 

Fla.—Thompson v. Preeman, 149 So. 
740, 111 Pia. 433. 

Ga.—Gibson v. Gibson, 187 S.E. 166, 
64 Ga.App. 187—Waddell v. J. R. 
Watkins Medical Co., 104 S.E. 250, 
25 Ga.App. 657. 

Idaho.—In re Pisher^s Estate, 279 
P. 291, 293, 47 Idaho 668, citingr 

Corpus Jtizls. 

111.—Waggroner v. Clark, 127 N.E. 
436, 293 111. 266—Southwestem 

Millingr Co. V. Pemstrom, 226 111. 
App. 468-^In re Hayhurst's Datate, 
215 111.App. 316—Jennings v. Glov- 
er’s Estate, 214 111.App. 359. 
Neb.—Harringrton v. Vogle, 173 N. 

W. 699, 103 Neb. 6T7. 

N.T.—Turnure v. Breitung, 186 N. 
T.S. 620, 196 App.Div. 200, afflrmed 
135 N.E. 966, 233 N.Y. 649. 
N.C.—In re Williams* Will, 1 S.E.2<1 
857, 216 N.C. 269. 

Tenn.—Baskett v. Chuckey Banking 
Co., 2 Tenn.App. 31. 

Tex.—Gibralter Colorado Life Co. v. 
Taylor, 123 S.W.2d 318, 132 Tex. 
328, reversing*, Civ.App., 99 S.W.2d 
1084. 

W.Va.—^Nixon v. Shaver, 176 S.B. 849, 
116 W.Va. 469. 

22 C.J. p 777 note 36-p 779 note 66. 
Admission wlthonl; objeotion 

Checka admitted in evidence with¬ 
out objectlon alforded proper stahd- 
ards'of comparison..under statute.— 
In re Goldbergr, C.C.A.N.T., 91 F.2d 
9(96. 
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writings are irrelevant or relevant.^^ Such other 
writings may, under some statutes*, be compared by 
qualified witnesses,®^ or by the court or jury.®^ 

Statutes permitting the introduction of genuine 
writings for the purpose of comparison are valid,®® 
but since they are in derogation of the common law 
they must be strictly construed.®® Even where stat¬ 
utes permit the introduction of any writing as a 
Standard, an instrument containing irrelevant mat- 
ter likely to prejudice the jury should be excluded.®'^^ 

§ 615. - Qualifications of Witness 

To be competent to testify to the genulneness of a 
writing or signature by comparison, a witness ordinariiy 
must possess pecuiiar knowiedge and skiii, aithough he 
need not be a professional handwrfting expert. 


§ 615 

In order that a witness may be allowed to com¬ 
pare two writings or signatures and state an infer- 
ence as to whether or not they were written by the 
same person, it must be shown®® to the reasonable 
satisfaction of the court®® that the witness is suffi- 
ciently qualified as a skilled observer or expert to 
make his inference an aid to the jury.*^® 

To qualify as a skilled observer or expert, the 
witness need not be a professional handwriting stu¬ 
dent, critic, or expert,^! ^ut it is sufficient to show 
that in some way he has aequired pecuiiar knowi¬ 
edge and skill in determining the genuineness of 
written instruments and signatures."^^ This may be 
done not only by showing that he has made a spe- 
cial study of handwriting,or has given instruc- 
tion in the art,^^ but also by proof that he has had 


62. Ala,—Kirby v. Brooks, 111 So. 
235, 215 Ala. 607. 

Tex.—^Alexander v. State, Clv.App, 
116 S.W.2d 1122, error refused. 

22 C.J. p 778 note 38. 

63. Ala.—Martin v. Davls, l^tl So. 
667, 224 Ala. 648 

111.—Jennings v. Qlover*s Bstate, 214 
IlLApp. 369. 

lowa.—Kruidenier’s Estate v. Bank- 
ers’ Trust Co., 209 N.W. 462, 203 
lowa 776—Butman v. Chrlsty, 198 
N.W. 314, 197 lowa 661. 

Ky.—^Polley v. Cline’s Bx*r, 93 S.W. 
2d 363, 263 Ky. 6'69—Crawford v. 
&argls Bank & Trust Co., 35 S. 
W.2d 324, 237 Ky. 279—Hartzell v. 
Dee's Ex’rs, 280 S.W. 972, 213 Ky. 
206. 

Md.—Citizens' Nat. Bank of Poco- 
moke City v. Custls, 138 A. 261, 15 
Md. 235, 53 A.L.R. 1165. 

Neb.—^Bank of Commerce of Louis- 
ville V. MeCarty, 231 N.W, 34, 119 
Neb. 796—In re 0'Connor’s Estate, 
179 N.W. 401, 105 Neb. 88, 12 A. 
L.R. 199, certiorari denied 0’Con- 
nor V. Slaker, 41 S.Ct. 460, 266 U. 
S. 690, 65 L.Ed. 1173. 

N.T.—Davis v. Bickle, 245 N.T.S. 
488, 230 App.Div. 680—^Rosenberg- 
er V. Johnson, 206 N.T.S. 286, 210 
App.Div. 819. 

Tenn.—Baskett v. Chuckey Banking 
Co., 2 Tenn.App. 31. 

Tex,—C. I. T. Corporation v. McLeod, 
Civ.App., 103 S.W.2d 387. 

22 C.J. p 778 note 43 [b]. 

64. U.S.—Smythe v. Inhabitanta of 

New Provldence Tp., Union Coun- 
ty, C.C.A.N. J.. 263 P. 481, re- 

versing, D.C., Smythe v. Inhabit¬ 
ante of New Provldence Tp., 253 
P. 824. 

Qa.—Gibson v. Gibson, 187 S.E.. 165, 
64 Ga.App. 187. 

111.—Jenningq v. Glover’s Estate, 214 
111.App. 359. 

lowa.—^Kruideuier*s Estate v. Bauk- 
ers* Trust Co., 209 N.W. 462, 203 
lowa 776—In re Richardson^s Bs- 

32aj.S.—30 


tate, 208 N.W. 374, 202 lowa 328— 
McColl V. Jordan, 206 N.W. 838, 
200 lowa 961. 

Ky.—^Hartzell v. Dee’s Ex*rs, 280 S. 

W. 972, 213 Ky. 206. 

La.—Vlckers v. Cohum, 7 La.App. 
206. 

Md.—Citizens' Nat. Bank of Poeo- 
moke City v. Gustis, 138 A. 261, 
16 Md. 235, 63 A.L.R. 1166. 

N.C.—^Newton v. Newton, 108 S.B. 

336, 182 N.C. 64. 

22 C.J. p 778 note 63 [a]. 

Ciompaxlsoii wtthout aid of expert 
testlmony 

(1) Genuine writings are, under 
some statutes, properly recelved in 
evldence for comparison by the Jury, 
without aid of expert testlmony.— 
Keister’s Ex’rs v. Philips' Ex’x, 98 
S.E. 674, 124 Va, 686. 

(2) Under other statutes compari¬ 
son by the jury is permitted only in 
connection with expert testlmony.— 
Glenn v. Roosevelt, C.C.N.T., 62 P. 
550. 

22 C.J. p 778 note 61 [d]. 

65. N.T.—^People v. Molineux, 61 N. 
E. 286, 168 N.T. 264, 62 L.R.A. 193. 

22 C.J. p 779 note 57. 

66. Mo.—Cook V. Strother, 75 S.W. 
176, 100 Mo.App. 622. 

Tenn.—^Pranklin v. Pranklin, 16 S. 
W. 567, 90 Tenn. 44. 

67- Ind.—^Plymouth Savlngs & Loan 
Ass'n No. 2 v. Kassing, 125 N.E. 
488, 72 Ind.App. 1. 

68. Neb.—^Box Butte County First 
Nat. Bank v. Hedgecock, 127 N.W. 
171, 87 Neb. 220. 

22 C.J. p 779 note 61. 

69. N.C.—State v. Cofer, 172 S.B. 
176, 206 N.C. 663. 

22 C.J. p 779 note 62. 

DlxcretioiL 

Whether a witness is qualified to 
testify as a handwriting expert is a 
matter largely within the discretlon j 
of the trial court ^ 
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Idaho.—Lowe v. Skaggs Safeway 
Stores, 286 P. 616, 49 Idaho 48. 

Mo.—^Vanausdol v. Bank of Odessa, 
6 S.W.2d 109, 222 Mo.App. 91. 
N.C.—State v. Cofer, 172 S.E. 176, 
205 N.C. 653. 

22 C.J. p 779 note 62 [a]. 

70. Mont.—In re Miller*s Estate, 
229 P. 861, 71 Mont 330. 

22 C.J. p 779 note 63. 

Nonezpert wltaiess 

(1) A nonexpert witness is not 
permitted to express an oplnlon as 
to handwriting based on a compari¬ 
son of the document in question 
with writings of the person claimed 
to have written such documents, 
which other writings are admltted 
or proved to be genuine. 

Mont—^In re Millei^s Bstate, 229 P. 
851, 71 Mont 330. 

W.Va.—Johnston v. Bee, 100 S.E. 

486, 84 W.Va. 532, 7 A.Ii.R. 252. 

22 C.J. p 630 note 97. 

(2) However, under some statutes 

a comparison may be made by an 
expert or by a witness who is shown 
to be famillar with the handwriting 
of the person whose handwriting Is 
in question.—^Klrby v. Brooks, 111 
So. 235, 216 Ala. 607—Brown v. 

Welch, 96 So. 610, 209 Ala. 518— 
Willis v. Hovater. 118 So. 766, 22 
Ala.App. 633. 

71. Ala.—Roberts v. Davis, 160 So. 
718, 230 Ala. 272. 

W.Va.—Johnston v. Bee, 100 S.B. 

486, 84 W.Va. 632, 7 A.L.R. 262. 

22 C.J. p 780 note 68 [a]. 

72. W.Va.—Johnston v. Bee, supra. 

73. Tex.—^Rhea v, Cook, Civ.App., 
174 S.W. 892. 

22 C.J. p 779 note 64. 

74. Hawaii.—Goo Kim Pook v. Hee 
Fat 27 Hawail 491. 

111.—^First Galesburg Nat. Bank & 
Trust Co. V. Pederal Reserve Bank 
of Chicago, 16 N.E.2d 337, 295 Iit 
App. 624. 

22 C.J. p 779. note 65. 
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a large experience in examining handwritings or 
signatures in the course of his profession or busi- 
ness.75 While the qualification of a witness will 
often resuit from the business or calling in which 
he is engaged,*^® qualification does not depend on 
the particular calling of the witness,on his 
intelligence and means of knowledge.78 

To qualify, the witness need not claim in express 
terms to be an expert; it is sufficient if he states 
facts showing that from his experience he is compe¬ 
tent to express an opinion as to handwriting.'^^ The 
calling or experience of the witness may be suf¬ 
ficient to qualify him although he is somewhat mod- 
est in stating his qualifications.^O It has been held 
however, that a disclaimer of skill in comparison 
requires the rejection of the witness.^^ 

It is not necessary that an expert on handwriting 
should have actually seen the person wTite,^^ or 
should have had any previous knowledge of the 
handwriting of the person whose handwriting is in 


question,83 dthough such knowledge does not dis- 
qualify him from making the comparison.^^ 

§ 616. -Production of Disputed Writing 

To prove the handwriting on a written Inatrument, 
the instrument Itself should be produced If available, al- 
though where the writing has been lost or destroyed, 
comparison based on the recollection of a witness Is 
sometimes permitted. 

Where the handwriting of a written instrument 
is to be proved, the instrument itself should be 
produced in court wherever this is practicable,^® and 
according to some decisions a production of the 
disputed writing is necessary to authorize any tes- 
timony as to genuineness based on a comparison,86 
particularly where the statute providing for com¬ 
parison expressly or impliedly so requires.87 Many 
authorities, however, are in favor of admitting the 
testimony of a witness from a comparison of hand¬ 
writings where the writing in dispute has been lost 
or destroyed, or for any other reason cannot be 
produced at the trial, but the witness has seen the 


75, Ark.—Connor v. Bowers, 41 S. 

W.2d 977, 184 Ark. 102. 

Idaho.—^Lowe v. Skaggs Safeway 
Stores, 286 P. 616, 49 Idaho 48. 
Mo.—^Vanausdol v. Bank of Odessa, 
6 S.W.2d 109, 222 Mo.App. 91. 

Pa.—Popalis V. Yanchura, 173 A. 743, 
114 Pa^Super. 204. 

Tex.—Gulf Casualty Co. v. Pields, 
Civ.App., 107 S.W.2d 661, error 
diamissed—Garnson v, Garrlson, 
Civ.App., 66 S.W.2d 461, error dis- 
missed. 

22 C.J. p 780 note 66. 
iratTire of bUBiness experleoce 

The extent and nature of a per- 
son’s business experience rather than 
whether it was different In charac¬ 
ter from that of other business men 
is the proper ingulry.—^Hoberts v. 
Davis, 160 So. 718, 230 Ala, 272. 

Suffldenoy of expexleBLoo 

(1) A person who has engaged In 
business which has frequently re- 
Qulred him to pass on verity of sig¬ 
natures for many years, or such 
length of time as appears sufficient 
for him to become reasonably profi¬ 
cient In such matters, la aualifled to 
give expert testimony.—^Roberts v. 
Davis, supra, 

(2) A witness was not Quallfied 
as an expert on handwriting, where 
it appeared that he had made a study 
of the subject some twenty years be- 
fore, but had not kept abreast of 
developments in such sclence.—^Keys 
V. Keys, 129 S.W.2d 1108, 28 Tenn. 
App. 188. 

(3) Attomey who had had several 
cases involvlng questlon of hand¬ 
writing and had served as Circuit 
court clerk was not quallfied to tes- 
tlfy as expert on handwriting.— 


Strong V. Abner, 106 S.W.2d 699, 268 
Ky. 602. 

76. Va,—Updike v. Texas Co., 136 
S.B. 691, 147 Va, 20'8. 

22 C.J. p 780 note 67. 

Qualifloatlon held shown 

(1) Assistant treasurer of trust 
company.—^Popalis v. Yanchura, 173 
A. 743, 114 Pa,Super. 204. 

(2) Bank employees or offlcials. 
Ala.—Bridgeforth v. Sharpe, 124 So. 

416, 220 Ala, 188—^Kirby v. Brooks, 
111 So. 236, 215 Ala, 607. 

Ark.—Connor v. Bowers, 41 S.'W.2d 
977, 184 Ark. 102. 

Cal.—In re Newell's Bstate, 243 P. 

'33, 76 Cal.App. 654. 

La.—^Ivey v. Bailey, 143 So. 62, 176 
La, 211. 

N.C.—State v. Cofer, 172 S.E. 176, 
206 N.C. 653. j 

Pa,—^Ritter v. Henry» 1'7 Pa,Dlst. & 
Co. 628—^In re Heed's Estate, 23 
Erie Co. 246. 

Tex.—Garrlson v. Garrlson, Clv.App., 
66 S.W.2d 461, error dismissed. 
Va.—^Updike v. Texas Co„ 136 S.E. 
691, 147 Va, 208—^Adams v. Ris- 
tlne, 122 S.B. 126, 138 Va, 273, 31 
A.L.R. 1413. 

W.Va,—^Johnson v. Bee, 100 S.B. 486, 
84 W.Va. 53'2, 7 A.L.R. 26'2. 

22 C.J. p 780 note 67 [a] (l)-(6.).. 

(3) Commissioner of registratlon 
and his aasistants.—Punias v. Relch- 
enstein, 11 A,2d 10, 12’4 N.J.Law 196. 

(4) Other cases see 22 C.J. p 780 
note 67 [a] (6M14), [b]-[e]. 

77. 111.—^Pirst Galesburg Nat. Bank 
& Trust Co. v. Pederal Reserve 
Bank of Chicago, 15 N.E.2d 837, 
295 IllJ\.pp. 624. 
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Mo.—^Vanausdol v. Bank of Odessa, 
6 S.W.2d 10‘9, 222 Mo.App. 91. 

22 C.J. p 780 note 68. 

78. lowa,—^Hyde v. Woolfolk, 1 

lowa 169. 

Mo.—^Vanausdol v. Bank of Odessa, 
•6 S.W.2d 109, 118, 222 Mo.App. 91, 
citlng Corpus Juris. 

79. Mo.—^Vanausdol v. Bank of 
Odessa, supra, citlng Corpus Juris. 

N.J.—Penias v. Reichenstein, 11 A2d 
10, 124 N.J.Law 196. 

22 C.J. p 780 note 70. 

sa N.C.—State v. Cofer, 172 SJE3. 
176, 206 N.C. 6'53. 

81. Cal.—Goldstein v. Black, 60 Cal. 
462. 

22 C.J. p 780 note 71. 

88. Conn.—^Land Finance Corpora¬ 
tion V. Menzies, 160 A. 168, 114 
Conn. 694. 

83. R.L—Providence Municipal Ct 
V. Klrby, 67 A. 8, 28 R.I. 287. 

22 C.J. p 780 note 72. 

84. Ala.—^Venable v. Venable, 61 So. 
833, 166 Ala. 621. 

22 C.J. p 780 note 78. 

85. Tex.—^Mugg v. Adams, 13 S.W. 
330, 76 Tex. 448. 

Production of Standard of compari- 
‘ Bon see Infra S 617 a, 

88. Fla,—Thompson v, Freeman, 
149 So. 740, 111 Fla. 433. 

22 C.J. p 773 note 9, p 781 note 75. 

87. U.S.—Simonson v. Typer, C.C.A 
Wyo., 286 F. 240. 

Tex.—Gibralter Colorado Life Co. v. 
Taylor, 123 S.W.2d 318, 132 Tex. 
328, reversing, Civ.App., 99 S.W.2d 
1084. 

22 C.J. p 781 note 76 [b]. 
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writing and his testimony is based on a comparison 
of his recollection of it with the specimen admit- 
ted or proved to be genuine.®^ 

§ 617. — ■ The Specimen or Standard 

a. In general 

b. Genuineness 

c. Time and circumstances of prepara- 

tion 

d. Writings of third persons 

e. Copies 

f. Notice and submission to opposite 

party 

a. In Cheneral 

Standards of comparison to determino the genuine¬ 
ness of a handwriting, the number of which rests in the 
court's discretion, may be furnished by either party 
and shouid be produced in court. 

In inquiries as to the authenticity of handwrit- 
.ing, a Standard of comparison is not of itself evi- 
dence as to the genuineness of the handwriting, but 
merely a measure by which that genuineness is de- 
termined.®® 

The right to produce standards for comparison 
under statutes permitting the introduction of any 
genuine writing is equally open to both parties.^® 
The signature alone on an instrument may be of- 
fered for comparison where the contents of the 
instrument are foreign to any issue in the case.^l A 
genuine signature may be admitted in evidence and 
compared with another signature to impeach a wit- 
ness as to the facts surrounding the execution of 


§ 617 

an instrument, even though there is no issue of 

forgery.®2 

Character of writing, There is no rule of evi¬ 
dence which prohibits the use of a genuine lead 
pencii signature for the purpose of comparison.®® 
A paper on which only proper names were written 
has been held admissible as a Standard as against 
the objection that it could not be fairly used for 
comparison with a letter.®^ 

Number, It is within the discretion of the trial 
court to limit the number of Standard signatures 
admitted for comparison.® ^ 

Productiori in court. It is essential, in order that 
there may be a comparison of handwriting in the 
technical sense, that the Standard of comparison 
shouid be produced in court®® and placed before the 
court and jury ;®7 but there is also authority for the 
view that where the Standard of comparison is ad¬ 
mitted to be genuine, it is not necessary to put it 
in evidence in order to permit a witness to testify 
from a comparison.®® 

b. Genuineness 

The genuineness of a Standard of comparison must 
be preliminarily and satisfactorlly established and the 
discpetionary action of the trial court In admlttlng or re- 
Jecting the Standard wlll not ordinarlly be dlsturbed. 

In order to authorize a comparison of handwrit- 
ings, either by witnesses or by the court or jury, 
the genuineness of the document offered as a Stand¬ 
ard for comparison must be established.®® It is 
generally considered that the requirements as to es- 


Seooudary efvldeuoe of dlspnted slff- 
XLatnre 

Under statute, grenuineness of dis- 
puted signature, not before court, 
cannot be proved by comparison of 
secondary evidence of disputed sig¬ 
nature with genuine signature.— 
Thompson v. Freeman, 149 So. 740, 
111 Fla. 433. 

88. Wash.—0’Brien v. McKelvey, 
109 P. 337, 69 Wash. 11'6. 

22 C.J. p 781 note 76. 

89. Ind.—^Ashwell v. Miller, 103 N. 
E. 37, 64 Ind.App. 381. 

“Test paper” is the term some- 
times applied to the writing used as 
a test or Standard by which to de¬ 
termino the genuineness of a signa¬ 
ture or other writing.—^Baker v. 
Haines, 6 Whart., Pa., 284—62 C.J. 
P 824 note 47. ‘ 

90. 111.-—Shinn v. Settle, 2'22 111. 
App. 463. 

Ind.—^Plymouth Savings & Loan 
Ass’n No. 2 v. Kassing, 126 N.E. 
488, 72 Ind.App. 1. 

22 aj. p 778 note 44 [a]. 

91. Ala.—^Vickery v. Baggett, lOi 


So. 102, 20 Ala.App. 143, reversed 
on other grounds Ex parte Bag- 
gett, 101 So. 104, 211 Ala. 610. 

92 111.—Crescio v. Crescio, 6 N.E. 

2d 628, 365 111. 393. 

EzeoutloiL of wlU 

Comparison of signature on will 
with admittedly genuine specimens 
is proper even where the wlll is not 
contested for forgery, where such 
evidence affects the credibility of 
witness to execution who testifled 
he steadled hand of testator when 
testator exeeuted will.—Crescio v. 
Crescio, supra. 

93. Pa.—‘Groff v. Groff, 69 A. 65, 
209 Pa. 603. 

94. Del.—^Phillips v. Conant, 180 A. 
693, 7 W.W.Harr. 97. 

9B. S.D.—Corsica State Bank v. 

Heezen, 222 N.W. 671, 54 S.D. 113. 
96. Fla.—Thompson v. Freeman, 149 
So. 740, 111 Fla. 43’3. 

La.—Parker v. Babele, 98 So. 628, 
164 La. 1027. 

22 C.J. p 781 note 78. 

Production of disputed writing see 
supra S 616. 


97. Pa.—McClure v. Bedman, 107 A- 
25, 268 Pa. 405. 

22 C.J. p 781 note 79. 

Oross-examln atlon. 

Under some statutes handwriting* 
witnesses cannot be cross-examlned 
as to the genuineness of the slgrna- 
ture on a document which is not in 
evidence.—Alesch v. Haave, 189 N. 
W. 165, 178 Wis. 19. 

Use of xmldeaitlfled, signatures 
The conclusion of an expert based 
on a comparison of proved signa¬ 
tures is not rendered Incompetent, as 
based on signatures not in evidence, 
by the fact that he also examlned 
some unidentifled signatures and tes¬ 
tifled that such examlnation did not 
disprove his conclusion.—Steel v. 
Snyder. 144 A. 912, 29'5 Pa. 120. 

98. N.C.—^Abemathy v. Yount, 60 S- 

B. 696, 138 N.C. 337—Puller v. Fox, 
7 S.E. 689, 101 N.a 119, 9 Am.S. 
R. 27. 

99. U.S.—Citizens' Bank & Trust 
Co. of Middlesboro, Ky., y, Allen» 

C. C,A.Va., 43 P.2d 649. 
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tablishing the genuineness of the Standard apply 
with full force to proof of handwriting on cross-ex- 
amination as well as on direct examination,^ al- 
though there is authority for a relaxation of the 
reqtiirements on cross-examination,^ 

Preliminary question for court; discretion» The 
question of the authenticity of a Standard of com- 
parison is for the trial court in the first instance,^ 
particularly under statutes permitting comparison 
of a disputed handwriting with any writing proved 
to the satisfaction of the court to be genuine,^ al- 
though ultimately the question may be one of fact 
for the jury.5 The trial judge should admit ali 
evidence which tends to establish the genuineness 
of the Standard; he should determine whether the 
proof is sufficient to establish the authenticity of 
such Standard; and if authenticity is established to 
his satisfaction, the Standard should be admitted to 
be used by the experts as well as by the jurors.® 


The action of the court in admitting or rejecting 
a specimen as a Standard, is a matter of discre- 
tion.*^ Its action is final and conclusi ve® unless 
based on an error of law,® or on evidence which 
is, as a matter of law, insufficient to justify its find- 
ing,i® or on a manifest failure to apply the exer- 
cise of reason to the facts presented.il 

Sufficiency of proof. There is some difference of 
opinion as to what amounts to satis factory proof of 
the genuineness of a Standard of comparison .12 
The genuineness of the proposed Standard may be 
established by an admission of the party against 
whom it is sought to be used,^® or by an estoppel 
which precludes him from denying its genuine¬ 
ness,as where he claims under the document.1® 

Further, according to some cases, the genuineness 
of the proposed Standard may be proved by the tes- 
timony of witnesses who saw the Standard written^® 
or to whom or in whose hearing the person sought 


Ga.—Cocroft v. Cocroft, 124 S.B. 346, 
158 Ga. 714. 

Ind.—^Klpfer v. Klpfer, 12 N.B.2d 
507, 213 Ind. 321—^Plymoutli Sav- 
Insrs & Loan Ass'n No. 2 v. Kas- 
aing, 125 N.R 488. 72 Ind.App. 1. 
Neb.—Schreiner v. Shanahan, 181 N. 

W. 636, 105 Neb. 625. 

N.T.—Turnure v. Breltungr, 186 N.T. 
S. 620, 196 AppDiv. 200, afflrmed 
135 N.E. 965, 233 N.T. 649. 

R.I.—^First Nat. Bank: v. Goldman, 
128 A. 206, 46 R.I. 364. 

Tex.—^Pitts v. Thompson, Clv.App., 

' 71 S.W.2d 368, error dlsmlssed. 

22 C.J. p 781 note 81. 

SlfiTnatiirea stapid In Bamo poBltlon 
as any other handwriting: In thls 
respect.—^Richardson v. Newcomb, 

21 Pick., Mass., 816--22 C.J. p 782 
note 82. 

Seath of wrlter 

Proof of grenuineness of the Stand¬ 
ard ia not dispensed with because 
the wrlter is dead.—^McVicker v. 
Conkle, 24 S.B. 23, 96 Ga. 584. 

1. Mo.—^Roae v. Sprlngfleld First 
Nat Bank, 3 S.W. 876, 91 Mo. 399, 
60 Am.R. 258. 

22 C.J. p 784 note 99. 

2. lowa.—^Browning: v. Gosnell, 59 
N.W. 340, 91 lowa 448. 

22 C.J. p 784 note 1. 

3. U.S.—Cltizens* Bank & Trust Co. 
of Middlesboro, Ky., v. Allen, C. 
C.A.Va., 43 P.2d 649. 

Ind.—-Plymouth Savingrs & Loan' 
Ass’n No. 2 v. Kassing:, 126 N.B. 
488, 72 Ind.App. 1. 

Mass.—Davls v. Meenan, 169 N.B. 
146, 270 Mass. 313—^Taylor-Whar- 
ton Iron & Steel Oo. v. Bamshaw, 
156 N.B. 865, 259 Mass. 554. 

4. Colo,—^Wllson V, Scrogrgrs, 277 P. 
784, 85 Colo. 637. 


N.C.—^Newton v. Newton, 108 S.B. 

336, 182 N.C. 64. 

22 C.J. p 783 note 90 [a] (2). 
Effeot of dlspnte as to grennlneness 
Under such a statute, the fact 
that the genuineness of the signa¬ 
ture ofCered as a basis for compari¬ 
son is disputed does not prevent ad¬ 
mission of the Standard in evidence, 
slnce the statute requires only that 
genuineness be proved to the satis¬ 
faction of the court.—Wllson v. 
Scroggs, 277 P. 784, 86 Colo. 637.. 

6. Ind.'—^Plymouth Savlngs & Loan 
Ass'n No. 2 v. Kassing, 126 N.B. 
488. 72 Ind.App. 1. 

22 C.J. p 779 note 67 [a]. 

6. Colo.—^Wllson V. Scroggs, 277 P. 
784, 86 Colo. 637. 

7. Del.—^Phillips v. Conant, 180 A. 
593, 7 W.W.Harr. 97. 

Me.—-W-illiams v. Williams, 85 A. 43, 
109 Me.‘637. 

8. PSm—S hannon v. Castner, 21 Pa. 
Super. 294. 

22 C.J. p 783 note 95. 

9. Mass.—^Taylor-Wharton Iron & 
Steel Co. V. Barnshaw, 166 N.B. 
855, 259 Mass. 654. 

22 C.J. p 783 note 96. 

la Mass.—Taylor-Wharton Iron & 
Steel Co. V. Bamshaw, supra. 

11. Me.—State v. Thompson, 13 A. 
892, 80 Me. 194, 6 Am.S.R. 172. 

22 C.J. p 783 note 97. 

12. Ind.—^Plymouth Savlngs &Loan 
Ass’n No. 2 v. Kassing, 126 N.B. 
488, 72 Ind.App. L 

13. Ga.—'Waddell v, J. R. Watkins 
Medical Co., 104 S.B. 260, 25 Ga. 
App. 667. 

Ind.—^Plymouth Savlngs & Loan 
Ass'n No. 2 v. Kassing, 125 N.B. 
488, 72 Ind.App. 1. 
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S.D—Corsica State Bank v. Heezen, 
222 N.W. 671, 64 S.D. 113. 

22 C.J. p 782 note 83. 

Obtalning admlssioxi on czoss-ezanu 
Inatlon 

Ordinarlly, party against whom 
writing is sought to be used as 
Standard may be required for pur- 
pose of establlshlng its genuineness 
to testlfy on cross-examlnatlon as 
to whether he wrote it,—Nixon v. 
Shaver, 176 S.B. 849, 116 W.Va. 469. 
14- Tex.—Gadberry v. Home Mut. 
Life Ass^n, Clv.App., 67 S.W.2d 
370. 

22 C.J. p 782 note 84. 

ClarctUBLstainoeB constitutlng estoppel 

(1) Plaintiff suing administratrlx 
on note of decedent and provlng that 
she was the duly qualifled adminls- 
tratrix is estopped to deny the gen¬ 
uineness of the siknature to will, so 
that will is pvoperly admitted in 
evidence fo compare signature there- 
’to with slgmature to note.—Barnes 
V. Barnes, Tex.Clv.App., 261 S.W. 486. 

(2) Other cases see 22 C.J. p 774 
note 12 [b]. 

16- 111.—^Hlmrod v. Gilman, 35 N.B. 
373, 147 111. 293, afflrming 44 111. 
App. 516. 

16- Ind.—^Plymouth Savlngs &Loan 
Ass’n No. 2 v. Kassing, 126 N.B. 
488, 72 Ind.App. 1. 

Tex.—Kveton v. Keding, Clv.App., 
286 S.W. 673. 

22 C.J. p 782 note 89 [e]. 

A-otnal obsexvatlon of exeoutlon 
If witnesses testify that the 
Standard was signed in their pres- 
ence, and that no one eis,e was pres* 
ent at the time, it is not necessary 
that they should have actualiy 
watched the pen as it passed over 
the paper.—Rolosou^s Bstate, 79 Pa. 
Super. 124. 
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to be cbarged acknowledged the writing thereof,!"^ 
or by evidence showing that the reputed writer of 
the Standard acquiesced in or recognized it,i8 or 
adopted and acted on it in his business transactions 
or other concerns.i® While it has been considered 
that the genuineness of the Standard, unless it is an 
ancient document, must be established by admission 
or estoppel,20 or by direct or positive evidence, 
and that a Standard cannot be proved by opinion 
evidence or by comparison with another writing ,22 
in many cases it has been held that the genuineness 
of the Standard may be established by circumstan- 
tial or other competent evidence, including proof 
other than by admission or estoppel.23 While some 
authorities hold that the Standard itself cannot be 
authenticated by an inference of a witness drawn 
from its resemblance to a mental Standard which he 
has formed by reason of knowledge of the hand- 
writing of the person whose authorship of the ques- 
tioned document is in dispute,^^ others permit such 

authentication.25 

The proof of genuineness must be ciear and pos¬ 


itive,26 and must satisfy the court on this subject.27 
A Standard of comparison should be admitted where 
its genuineness is established by uncontradicted ev- 

idence.28 

Ancient doctments, Comparison of handwrit- 
ings is almost universally allowed in case of docu- 
ments at least thirty years old; and such documents 
are admitted in evidence, without further proof of 
genuineness, as standards for comparison,2® when 
they were accompanied by possession of the prop- 
erty to which they relate.20 The authenticity of an 
ancient document may be established by the evi¬ 
dence of skilled observers testifying from resem¬ 
blance to a mental Standard created by juxtaposi- 
tion or comparison.2i 

c. Time and Oircumstances of Preparation 

The time at which a Standard for purposes of com¬ 
parison of handwriting was made may affect its value as 
a Standard; a Standard written by a person atter the con- 
troversy arose ordinarily may not be offered in his own 
favor. 

The time at which a specimen or Standard for 


17- Ind.—^Plymouth Savings &Lioan 
Ass*n No. 2 v. Kasslng, 125 N.B. 
488, 72 Ind.App. 1. 

Tex.—Kveton v. Keding, Clv.App., 
286 S.W. 673. 

18. Ind.—^Plymouth Savings &Loan 
Ass*n No. 2 v. 3ECassing, 126 N.B. 
488, 72 Ind.App. 1. 

Ganceled ohecks 

That canceled checks were found 
among the papers of an absentee, 
or were returned by a bank as be- 
Ing his checks, is not sufficient 
proof to authorlze their admission 
as a Standard.—^Plymouth Savings 
•& Loan Ass’n No. 2 v. Kassing, 
supra. 

le. Ind.—^Plymouth Savings &Lioan 
Ass’n No. 2 v. Kassing, supra. 
Mass.—Taylor-Wharton Iron & Steel 
Co. V. Barnshaw, 156 N.E. 855, 259 
Mass. 554. 

20. Tex.—^Pitts V. Thompson, Clv. 
App., 71 S.W.2d 868, error dls- 
missed. 

22 C.J. p 782 note 87. 

.21. Okl.—^Miller v. Thompson, 161 
P. 192, 60 Okl. 643. 

‘Tex.—^Pitts v. Thompson, Civ.App., 
71 S.W.2d 368, error dismissed. 

.22. Ind.—Plymouth Savings ALoan 
A8s’n No. 2 V. Kassing, 125 N.B. 
438, 72 Ind.App. 1. 

Ky.—Pioneer Coal Co. v. Polly, 271 
S.W. 592. 208 Ky. 648. 

'Okl.—^Mlller v. Thompson, 161 P. 
192, 193, 50 Okl. 648. 

.23. Mass.—^Davis v. Meenan, 169 N. 

B. 145, 270 Mass. 313. 

-Pa.—^Popalis V. Yanchura, 173 A. 
743, 114 Pa.Super. 204- 


Vt.—^In re Barron’s Bstate, 106 A. 

256, 92 Vt. 460. 

22 CJ. P 782 note 88, 89 [f]. 
AclmawledgiiLeiit before notary piib- 
lio 

If a person whose name is on a 
deed acknowledges it before a no¬ 
tary Public, the inference is war- 
ranted that he signed it.—^Davis v. 
Meenan, 169 N.B. 145, 270 Mass. 313. 
Zietteni 

(1) The mere fact that a letter 
has been received is not enough to 
admit it as a Standard of the writ¬ 
ing of the one who purported to be 
the writer, although a findlng that 
a letter is authentic, and that the 
signature thereon ofEered as a 
Standard is genuine, may be war- 
ranted by the surrounding circum- 
stances and conduct of the parties. 
—Taylor-Wharton Iron & Steel Co. 
V. Eamshaw, 166 N.B. 855, 259 Mass. 
654—22 C.J. p 782 note 89 [13. 

(2) The genuineness of the signa¬ 
ture to a reply letter may be shown 
prima facie by circumstantial evi¬ 
dence, but the reply letter must pur- 
port to be signed by the person 
claimed to be the author thereof.— 
Gibralter Colorado Life Co. v. Tay- 
lor, 123 S.W.2d 318, 132 Tex. 328, 
reversing, Civ.App., 99 S.W.2d 1084. 

24. Ga.—Gress Lumber Co. v, Geor- 
gia Pine Shlngle Co., 48 S.EI. 116, 
120 Ga. 761. 

22 C.J. p 783 note 92. 

26. Del.—^Phillips v. Conant, 180 A. 

693, 7 W.W.Harr. 97. 

111 ,—Cook V. Moecker, 217 llLApp. 
479. 

22 C.J. P 788 note 93. 
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26. Tex.—^Pitts v. Thompson, Civ. 
App., 71 S.W.2d 368, error dis¬ 
missed. 

Va.—Keister^s Ex*rs v. Philips' Ex’x, 
98 S.B. 674, 124 Va. 686. 

22 C.J. p 782 note 89. 

27. Ind.—Ashwell v. Miller, 108 N. 
E. 37, 54 Ind.App. 381. 

22 C.J. p 783 note 90. 

Proof as matter of fact or law 

(1) Proof "to the satisfaction of 
the court" as required under some 
statutes, should be construed to call 
for that degree of competent proof 
of genuineness which would require 
the court to find genuineness as a 
fact. 

Colo.—Wilson V. Scroggs, 277 P. 784, 
785, 85 Colo. 637. 

111.—Cook V. Moecker, 217 111.App. 
479, 484. 

(2) The proof must satisfy the 
court to such an extent that it can 
rule, as a matter of law, that the 
document which it is proposed to 
use as a Standard Is genuine.— 
Sankey v. Cook, 47 N.W. 1077, 82 
lowa 125. 

28. Ind.—^Plymouth Savings ALoan 
Ass'n No. 2 v. Kassing, 125 N.E. 
488, 72 Ind.App. 1. 

29. W.Va.—Johnston v. Bee, 100 S. 
E. 486, 84 W.Va. 632, 7 A.L.R. 262. 

22 C.J. p 784 note 2. 

Admlssibility of anclent documents 
see infra §§ 748—752. 

30. Ga.—Goza v. Browning, 23 S. 
E. 842, 96 Ga. 421. 

31. Tex.—Gadberry v. Home Mut. 
Life Ass’n. CivA.pp.. 67 S.W.2d 
370. 

22 C.J. p 784 note 4. 
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purposes of comparison of handwriting was made 
may affect its value as a Standard of comparison 
but does not necessarily render it inadmissible.32 

Writings after controversy arose, The general 
rule seems to be well settled that where the genu- 
ineness of a personas handwriting is in dispute he 
cannot oifer in his own favor other specimens of 
his writing made after the controversy arose, and 
for the purpose of being so used, as standards with 
which to compare the disputed writing; he is con- 
fined to the production for this purpose of papers 
written by him before the controversy commenced, 
or of those subsequently written by him in the usual 
course of business and under such circumstances as 
to negative all idea that they were written for the 
purpose of being used as evidence in his own fa¬ 
vor.3 s However, it has been held that the fact 
that the paper was written after the controversy 
arose is not alone sufficient to exclude its use.^^ 
Pleadings purporting to be signed by a party have 
been held admissible as standards of comparison 
with the handwriting of other documents alleged to 
have been written by him,3 6 although there is au- 
thority against such use of pleadings.^® 

Where the Standard is produced by the party ad¬ 
verse to the writer, it is no objection that it was 
written after the commencement of the controver- 
sy.37 

Writings made at trial, The person whose hand¬ 
writing is in question cannot be permitted to write 
something at the trial and offer the specimen so 
prepared as a standard.^s It has been stated that 


the court will not, as a rule, order the person whose 
writing is in question to write in court,39 but it has 
power to make such an order,^9 in which case the 
Standard so obtained may be psed;^! and where a 
witness has denied what purports to be his hand¬ 
writing, he may on cross-examination be called on 
to write in order that such writing may be com- 
pared with the disputed writing for the purpose of 
contradicting him.42 Where a signature has been 
written in open court by the person in question at 
the request of the opposite party, the party calling 
for the writing may introduce it in evidence.43 

d. Writings of Third. Persons 

Writings of third persons as a Standard of comparison 
may or may not be admissible depending primarlly on the 
provisions of local statutes. 

Under some statutes the writing to be used as a 
Standard must be the genuine handwriting of the 
person purporting to be the writer of the disputed 
document, and writings made by other persons, as 
by the persoih alleged to have forged the disputed 
paper, although proved to be genuine, are not ad- 
missible.**^ Other statutes permit the introduction 
of other genuine writings of any person charged 
with the authorship of the disputed writing,and 
hence permit introduction and comparison of oth¬ 
er genuine writings of the alleged forger,^® al¬ 
though before such standards of comparison are ad- 
mitted there should be something to connect their 
author with the disputed writing>7 

Without reference to statute it has also been held 
that other writings of an alleged forger are admis¬ 
sible to Show their similarity with a disputed sig- 


32. lowa.—^Butman v. Christy, 198 
N.W. 314, 197 lowa 661. 

StattLdard made before disputed writ- 
ing 

lowa,—^Butman v. Christy, supra. 
Standard made after disputed wxlt- 
iufif 

The mere fact that the Standard 
was made since the writing in dis¬ 
pute afCects only its credibility. 
lowa.—Singer Mfg. Co. v. McFar- 
land, 5 N.W. 739, 53 lowa 540. 

S.D.—G-reenwald v. Ford, 109 N.W. 
616, 21 S.D. 28. 

33. Del.—Phillips V. Conant, 180 A. 
693, 7 W.W.Harr. 97. 

IlL—Shinn v. Settle, 222 DLApp. 463. 
22 C.J. p 784 note 6. 

34. Ind.—^Ashwell v. Miller, 103 N. 
B. 37, 64 Ind.App. 881. 

22 C.J. p 778 note 44 [a]. 

35. lowa.—^Frank v. Berry, 103 N. 
W. 358. 128 lowa 223, 

36. Mo.—Sprlnger v. Hali, 83 Mo. 
693, 53 Am.H. 598. 

22 C.J. p 784 note 10. 


37. N.T.—^People v. Molineux, 61 N. 

B. 286, 168 N.Y. 264, 62 L.R.A. 193. 
22 C.J. p 784 note 11. 

38. 111. —^Pirst Galesburg Nat. Bank 
& Trust Co. V. Federal Reserve 
Bank of Chlcago, 16 N.B.2d 337, 
343, 295 I11.APP. 524, citing Corpus 
Juris. 

22 C.J. p 785 note 12. 

38. 111.—^First Galesburg Nat, Bank 
& Trust Co. V. Federal Reserve 
Bank of Chlcago, supra, citing 
Corpus Juris. 

22 C.J. p 785 note 13. 

40. 111.—^First Galesburg Nat. Bank 
& Trust Co. V. Federal Reserve 
Bank of Chicago, supra, citing 
Corpus Juris. 

22 C.J. p 786 note 14. 

41. U.S.—Citlzens' Bank & Trust 
Co. of Middlesboro, Ky., v. Allen, 

C. C.A.Va., 43 F.2d 549. 

22 C.J. p 786 note 16. 

42. 111.—^Flrst Galesburg Nat Bank 
& Trust Co. V, Federal Reserve 
Bank of Chicago, 16 N.E.2d 337, 
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343, 296 111.App. 624, citing Corpus 
Juris. 

22 C.J. p 774 note 13 [a], p 786 note 
16. 

43. N.D.—State v. Gordon, 165 N. 
W. 69, 32 N.D. 31, Ann.Cas.l918A 
442. 

22 C.J. p 786 note 17. 

44. Ky.—Strong v. Abner, 106 S.W. 
2d 599, 268 Ky. 602. 

22 C.J. p 778 notes 61 [e], 54 [aj, 
p 784 note 5.‘ 

45. Colo.—^Wilson V. Scroggs, 277 P. 
784, 85 Colo. 637. 

111.—Cook V. Moeoker, 217 111. App. 
479. 

48. 111. —Cook V. Moecker, supra, 

lowa.—^Kruidenler's Bstate v. Bank- 
ers' Trust Co.. 209 N.W. 462, 203 
lowa 776. 

47. Colo.—^Wilson v. Scroggs, 277 
P. 784, 85 Colo. 637. 

111.—Cook V, Moecker, 217 IlLApp. 
479. 
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nature and their dissimilarity from the true signa¬ 
ture of the person sought to be held liable on the 
disputed document.^8 

e. Gopies 

As a Standard of comparison, accurate photographs 
of genuine handwritings or signatures may be used, al- 
though they are excluded by some authorities where the 
originais are available. 

In some cases it has been held that photographic 
copies and photographic enlarged copies of the gen¬ 
uine handwritings or signatures may be used as aids 
in making the comparison by the court, jury, or 
witnesses;^® but by other authorities similar evi- 
dence is rejected,50 at least where the originais are 
available.®^ In any event, photographic copies must 
be shown to be exact copies of the originais.®^ 

Traced copies,®3 magnified drawings,®^ or let- 
terpress copies®® cannot be used; but carbon copies 
have been held admissible.®® 

f. Notice and Submission to Opposite Farty 

Notice of intention^ to introduco a Standard of com¬ 
parison, and submission of the proposed Standard to 
the opposite party, are sometimes requlred. 


Reasonable notice of an intention to use a Stand¬ 
ard of comparison and submission of the proposed 
Standard to the opposite party before it is intro- 
duced in evidence are sometimes required by stat¬ 
ute;®*^ and it has been held without reference to 
statutory authority that the court may order a party 
to submit to his adversary writings intended to be 
offered on the subject of handwriting so that the 
adversary may have an opportunity of examining 
them,®S but it is proper to proceed to trial without 
the production of such writings where the adversary 
fails to exercise his right to inspect.®® 

§ 618. - Mode of Comparison 

In making a comparison of writings, magnifying 
glasses and other means of eniargement may be used. 

As aids in making a comparison of writings the 
court, jury, or witnesses may use magnifying glass¬ 
es, microscopes, and photographic copies or enlarge- 
ments.®® A projectoscope may be used by a hand¬ 
writing expert to illustrate his testimony.®! 

An expert witness as to handwriting may make 
illustrations before the jury on a blackboard or a 
paper for the purpose of explaining his testimony 
and rendering it more intelligible to them.®^ How- 


48. Okl.—Miller v. Plcou, 45 P.2d 
478, 172 Okl. 456. 

49. Va.—^Adams v. Rlstlne, 122 S. 
E. 126, 138 Va. 273, 31 A.L.R 1413. 

W.Va.—^Hancock v. Snider, 133 S.B. 
131, 134, 101 W.Va. 536, citing 

Corpus Jnrls. 

22 C.J. p 786 note 19. 

Synamlc oliaracterlstlcs Ia pkoto- 
statlo cop7 

Photostatlc copies could be used 
as a basis for comparison of signa- 
tures, subject to a limitation in 
Identification, admitted by the ex¬ 
pert wbo made the comparison, that 
the dynamic characteristics of the 
writing: could not be produced in 
the photostatic copy,—Moncur v. 
Western Life Indemnity Co., 112 A. 
476, 269 Pa. 213. 

60. Mich.—^Maclean v. Scripps, 17 
N.W. 816, 18 N.W. 209, 62 Mich. 
214. 

22 C.J. p 786 note 20. 

51. Md.—Hensel v. Smith, 136 A. 

900, 162 Md. 380. 

22 C.J. p 785 note 21. 

Comparison must be made wltli 
originais where originais are avail¬ 
able.—Hensel V. Smith, 136 A. 900, 
162 Md. 380. 

£ost document 

Photographic copy of lost or miss- 
ing document cannot be used to test 
genuineness unless it has first ac- 
quifed, by proper re6stabllshment 
proceedings, same effect as original 
document.—Thompson v. Freeman, 
149 So. 740, 111 Fla. 433. 


52. Md.—Hensel v. Smith, 136 A. 
900, 162 Md. 380. 

22 C.J. p 786 notes 19 [a], [b], 20 
[a] [b]. 

53. Tex.—^Howard v. Russell, 12 S. 
W. 625, 76 Tex. 171. 

54. Pa—^Ulmer v. Gentner, 3 

Pennyp. 453. 

65. Cal.—Spottiswood v. Weir, 6 P. 

381, 66 Cal. 626. 

22 C.J. p 786 note 24. 

56. Tex.—Askins, Inc., v. Sparks, 
Civ.App., 66 S.W.2d 279, error re- 
fused. 

22 C.J. p 786 note 26. 

Inltlals 

That carbon copies of signatures 
were party* s Initials, and not his 
full name, dld not render them in- 
admissible.—Askins, Inc., v. Sparks, 
supra 

67. Ga—Ginn v. Ginn, 83 S.E. 118, 
142 Ga 420—Walters v. Josey, 73 
S.E. 663, 137 Ga 476. 

111.—^Fekete v. Fekete, 164 N,B. 209, 
323 111. 468—Shinn v. Settle, 222 
IlLApp. 463. 

22 C.J. P 778 note 43 [a]. 
Aokjnowledgment of genuineness 
Although writings offered for 
comparison are acknowledged as 
genuine, the opposite party is en- 
titled to know, under statute> that. 
evidence for comparison of signa¬ 
tures may be resorted to, and is 
entltled to have the writlng submit- 
ted to bim, before he announces 
ready for trial.—^Marietta FertUizer 
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Co. V. Gary, 96 S.E. 711, 22 Ga.App. 
604. 

writings in evldenoe for other pur- 
poses 

Where writings have already been 
put in evidence for some purpose 
other than comparison, the fact that 
the Jury may use them for compari¬ 
son does not render their admisslon 
erroneous for fallure to glve the 
statutory notice.—^Major v. Garrott, 
163 S.W. 463, 157 Ky. 468. 

Frevlons impanelment of Jury 
Where reasonable notice was glv- 
en to a party, and such party, his 
attomey, and his witnesses exam- 
ined the proposed standards before 
any evidence was introduced, it is 
immaterial that the Jury had been 
previously impaneled.—Southwest- 

em Mining Co. v. Femstrom, 226 111. 
App. 468. 

56. Kan.—Burns v. Clark, 186 P. 27, 
106 Kan. 454. 

59. Kan.—^Bums v. Clark, supra. 

90. Tex.—Shell Pipe Line Corpora¬ 
tion V. Coston, Civ.App., 85 S.W.2d 
1066. 

Va.—Adams v. Ristine, 122 S.E. 126. 

138 Va. 273, 31 A.L.R. 1413. 

22 C.J. p 785 .note 19, p 786 note 27. 
Photographic copies of Standard see 
supra 9 617 e. 

61. Nev.—State v. Kuhl, 176 P. 190, 
42 Nev. 185. 

62. 111.—Wolf V. People*s Bank, 255 
Ill-App. 127. 

22 C.J. P 786 note 28. 
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ever, the wituess may not write a copy of a dis- 
puted signature on a blackboard and then, by al- 
leged copies of authentic writings, institute a com- 
parison between them and the copy of the alleged 
forged signature,nor may he make a facsimile of 
a signature and then have such facsimile and a gen¬ 
uine signature submitted to the jury for the purpose 
of showing how easily the genuine signature could 
be counterfeited.®^ 

§ 619. — Mode of Testif 5 dng 

In making a comparison of handwriifngs, the wltness 
shouid state the basis of his inference and may glve 
reasons, but he may not testify positively as to the 
author of the disputed writing or draw conclusions as to 
matters not appearing from the face of the writing. 

In making a comparison of handwritings, the wit- 
ness shouid state the basis of his inference,®® and 
may give reasons for his opinion®® on his examina- 
tion in chief.®^ He is limited, however, to stating 
his inference and cannot go further and testify pos¬ 
itively as to who wrote the disputed writing,®® nor 
can he be permitted, by argument or inference, to 
draw conclusions as to matters not appearing on 
the face of the writing.®® 

Where, on an issue of similarity of certain hand- 
writing, experts testified on cross-examination that 
both the writings in controversy showed an appar¬ 
ent attempt at disguise, it was proper to show by 


such witnesses that attempts at disguise in hand- 
writing did not eradicate from the product those 
peculiarities which indicate the producendo An ex- 
pert called by the court may testify that one of sev- 
eral signatures is not in the same handwriting as 
the others, without stating which are genuine.di 

§ 620. - Cross-Examination . 

A wltness who has made a comparison of handwrlt- 
ings may be cross examined as to any subject whichr 
In the opinion of the court, wiii throw iight on the weight 
to be given to his testimony. 

A witness who has made a comparison of hand¬ 
writings may be cross-examined.d2 The cross-ex¬ 
amination must serve a legitimate purpose.d3 

The scope and extent of the cross examination 
rests largely within the discretion of the trial 
courtd^ and the court, in the interest of truth and 
justice, usually permits a wide latitude in the cross 
examination.d® The witness may be cross-exam- 
ined as to his experience or qualifications,d® his 
method of investigation,d7 his opportunities for ex- 
amining the disputed writing,^® the reasons for his 
opinion,d® the characteristics of the questioned writ- 
ing®® and how they differ from the genuine,®^ the 
difference between his opinion and that of other 
experts who have testified,and as to other sub- 
jects that will throw Iight on the weight to be giv¬ 
en to his testimony.®® 


03. Pa.—GrofE v. Groff. 69 A. 65, 209 
Pa. 603. 

64. Tenn.—^Fisher v. Travelers* Ins. 
Co., 138 S.W. 316, 124 Tenn. 450, 
Ann.Cas.l9I2D 1246. 

Tex.—Thomas v. State, 18 Tex.App. 
213. 

66. Ohlo.—^Koons v. State, 36 Ohlo 
St. 195. 

22 C.J. p 786 note 32. 

60. Colo.—Qavin v. KmlEen, 261 P. 
6, 82 Colo. 448. 

22 C.J. p 722 note 88 [a] (1), p 786 
note 33. 

ReasoiLB haBed on. memoraiula 

An expert may not glve reasons 
which are based on the improper 
use of memoranda.—^In re Iwers* Es- 
tate, 280 N.W. 579, 226 lowa 389. 

67. Colo.—Qavin v. Kniflfen, 261 P. 
6, 82 Colo. 448. 

22 C.J. p 786 note 34. 

68. N.Y.—^People v. Severance, 22 
N.T.S. 91, 67 Hun 182. 

69. Ohio.^Marshall v. Thomas, 31 
Ohlo Cir.Ct. 363. 

70. Conn.—^McGarry v. Healey, 62 A. 
67t, 78 Conn. 366. 

71- Mo.—^Wade v. Wade, App., 229 S. 

w. 43^. 

72. Va—^Adams v. Rlstlne, 122 S.E. 
126, 138 Va .273, 31 A.L.R. 1413. 


73. lowa—^Keeney v. Arp De La 
Gardee, 236 N.W. 746, 212 lowa 45. 

Improper cross-examination. 

It was not error to refuse to al- 
low a handwriting expert to be 
cross-examlned as to the genulne- 
ness of the signatures of a person 
other than the person as to whose 
signature he was examined in chief, 
where the genuineness of such oth¬ 
er signatures was to be established 
by- the cross-examining party, and 
he mlght have made the witness his 
own.—Schreiner v. Shanahan, 181 N. 
W. 636, 106 Neb. 626. 

74. Cal.—Hirshfeld v. Dana, 223 P. 
461, 193 Cal. 142. 

Mass.—Commonwealth v, Pettes, 114 
Mass. 307. 

N.C.—In re Williams' Wlll, X S.E.2d 
857, 216 N.C: 269. 

Va.—^Adams v. Ristine, 122 S.E. 126, 
138 Va. 273, 81 A.L.R. 1413. 

75. Va.—^Adams v. Ristine, supra, 

76. Ark.—^Wagley v. Roberts, 73 S. 
W.2d 468, 189 Ark. 607. 

Va.—^Adams v. Ristine, 122 S.E. 126, 
138 Va. 273, 31 A.L.,R. 1413. 

77. Vfiu—^Adam^ v. Ristine, supra. 
Jndgment predloated on. other slg- 

natnres 

If a witness called to prove the 
genuineness of a sigmature predi- 
cates his Judgment In whole or in 
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part on other signatures which he 
saw the person in question make, and 
the latter signatures differ from the 
signature in question, this fact may 
be brought out on the cross-examina¬ 
tion.—^Bevan v. Atlanta Nat. Bank, 
31 N.B. 679, 142 111. 302, 308, re- 
versing 39 IU.App. 577—22 C.J. p 
786 note 43. 

78. Md.—Herrlck v. Swomley, 56 
Md. 439. 

22 C.J. p 786 note 39. 

79. Colo.—Gavln v. Kniffen, 261 P. 
6, 82 Colo. 448. 

Va.—^Adams v. Ristine, 122 S.E. 126, 
138 Va, 273, 81 A.L.R. 1413. 

80- Ark.—^Wagley v. Roberts, 73 S. 
W.2d 463, 189 Ark. 507. 

lowa.—^Keeney v. Arp De La Gardee, 
235 N.W. 746, 212 lowa 46. 

Va.—^Adams v. Ristine, 122 S.E. 126, 
138 Va, 273, 31 A.L.R. 1413. 

81- Va—^Adams v. Ristine, supra 
88. Va—^Adams v, Ristine, supra 
83. Va.—^Adams v. Ristine, supra 
Weight of evldence see infra 5 621* 

Fees of, expert 

lowa—^Butman v. Chrlsty,, 198 N.W. 

314, 197 lowa 661. ■ 

Fosslbility of forgery 
Where a handwntlng expert tes¬ 
tified that, after comparison of tes- 
tatrlx's signature with .that > of an 
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The weight to be attached to an expertas opin- 
ion may be impaired by showing on cross-examina- 
tion that he reached a contrary conclusion on anoth- 
€r occasion.S^ The expert may be tested by show- 
ing him part of a writing, concealing the rest, and 
asking him in whose handwriting is the part 
shown,S5 or by showing him other specimens of 
handwriting and asking for his inference as to the 
writer,*® or by asking whether, assuming such oth¬ 
er specimens to be genuine, or it being admitted or 
proved that they are, he stili is of the same mind 
as before.87 it has been held that the witness may 
be asked to distinguish between a genuine and a 
false signature,or to give his opinion as to the 
genuineness of other signatures prepared for the 
purpose but it has alse been held that the witness 
cannot be handed a number of slips containing writ¬ 
ing and asked whether they were all written by the 
same person or by different persons.®® A writing 


which is inadmissible as a Standard o£ comparison 
because it is irrelevant is inadmissible on cross-ex- 
amination of a witness to test his knowledge and 
good faith.^i 

§ 621. -Weight of Evidence 

The authorities have expressed divergent views as to 
the value and weight to be accorded to expext testimony 
based on a comparison of handwritings. 

Many divergent views have been expressed as to 
the value and weight to be given to expert testi- 
mony based on a comparison of handwritings.®^ 
The value of the witness’ opinion will depend on 
the clearness with which he demonstrates its cor- 
reetness®® and the circumstances of the particular 
case.®^ The probative force of the evidence is or- 
dinarily a question for the jury, or other triers of 
facts,®5 who are not required to follow the opinion 
of experts,®® and whose action is not controlled by 
the action of the court in admitting the Standard 


admitted signature on a note, the 
signature to the will was genuine, 
and it was shown that the admitted 
signature had been In proponenfs 
posses sion, It Is proper to ask on 
cross-examination whether a person 
havlng possession of the admitted 
signature could become expert In 
writing testatrlx^s name.—Mills v. 
Mills, Tex.Civ.App., 263 S.W. 542. 

84. Ga.—^Ray v. State, 83 S.B. 618, 
142 Ga. 666. 

N.T.—Hoag V. Wright, 66 N.E. 679, 
1T4 N.T. 36, 63 L 1 .R.A. 163. 

85. Ala.—Kirksey v. Kirksey, 41 
Ala. 626. 

Pa.—GrofC v. Grolf, 69 A. 66, 209 Pa. 
603. 

86. Ind.—Thomas v. State, 2 N.E. 
808, 103 Ind. 419. 

N.T.—^People v. Murphy, 17 N.T.S. 
427. 

87. Md.—Chester County Nat. Bank 
V. Armstrong, 6 A. 684, 66 Md. 113, 
59 Am.R. 156. 

88. Mich.—Johnston Harvester Co. 
V. Miller, 40 N.W. 42'9, 72 Mich. 
265, 16 Am..S.B. 536. 

89. lowa.—Browning v. Grosnell, 69 
N.W. 340, 91 lowa 44*8. 

N.Y.—Hornellsville First Nat. Bank 
V. Hyland, 6 N.T.S. 87, 63 Hun 108, 
afflrmed 26 N.E. 766, 126 N.T. 711. 

90. Conn.—State v. Griswold, 34 A 
1046, 67 Conn. 290, 33 L..R.A. 227. 

91. Tex.—Texas State Bank of Ft. 
- Worth V. Scott, Civ.App., 2'26 S.W. 

671. 

92. Utah.—In re Towell's Bstate, 
286 P. 285, 76 Utah 312. 

93. Neb.—In re 0'Connor*s Bstate, 
179 N.W. 401, 106 Neb. 88, 12 AL. 
R. 199, certiorari denled 0'Connor 


V. Slaker, 41 S.Ct. 460, 266 U.S. 
690, 65 L.Bd. 1173. 

22 C.J. p 786 note 48. 

Weight of opinion evidence generally 
see supra S 567. 

Beasonls^ 

Bxperfs opinion on handwriting, 
without the reasoning on which it is 
based, is of little vaJue.—^In re Var- 
ney, D.C.Ky., 22 F.2d 230, afflrmed, 
C.CA., Rutherford v. Elliott, 23 F.2d 
250. 

94. 111.—Fekete v. Fekete, 164 N.B. 
209, 323 111. 468. 

Testlmony that signatiixes looked 
allke 

Evidence that signature to notice 
of rejection of Insurance appllcation 
looked like applicanfs signature did 
not conclusively establish genuine¬ 
ness of signature where the witness 
States that he ‘*would not swear it."' 
—Metropolitan Life Ins. Co. v. Bus- 
by, 157 SB. 354. 42 Ga.App. 808. 
Time oconpled in comx>axison 

The length of time and oppor- 
tunlty which experts had to com¬ 
pare genuine and disputed writings 
may be considered in determining 
the weight to be given to their tes- 
timony.—Land Finauce Corporation 
V. Menzies, 160 A 168, 114 Conn. 
694. 

95. Ala.—^Roberts v. Davis, 160 So. 
718, 230 Ala. 272—^Martin v. Da¬ 
vis, 141 So. 667, 224 Ala. 648. 

Cal.—Dozier v. HUlman, 287 P. 116, 
105 Cal.App. 127. 

Mich.—^Domzalski v. JozefiaA 241 N. 

W. 269, 267 Mich. 273. 

Mont.—Grosfleld v. First Nat. Bank, 
236 P. 250, 78 Mont. 219. 

N.J.—^Fenias v. Reichensteln, 11 A 
2d 10, 124 N.J.Law 196. 

Utah.—^In re Towell*s Bstate, 286 P. 
28'6, 294, 76 Utah 812, clting Oor- 
pns Jozls. 


Wash.—In re ZImmerll's Bstate, 298 
P. 326, 162 Wash. 243. 

22 C.J. p 786 note 49. 

96. U.S.—In re Paris, D.C.N.T,, 4 F. 
Supp. 878. 

lowa.—In re Richardson*s Bstate, 
208 N.W. 374, 202 lowa 328. 

La.—^White System of Shreveport v. 

Theus, App., 182 So. 394. 

Mont.—Grosfleld v. First Nat. .Bank, 
236 P. 260, 73 Mont. 219. 

N.T.—^Fiero v. Franklin Sav. Bank, 
207 N.T.S. 235, 124 Misc. 38. 

S.D.—City Nat. Bank of Lincoln v. 
0'Leary, 190 N.W. 1016, 46 S.D. 
101 . 

Tenn.—^Baskett v. Chuckey Banking 
Co., 2 Tenn.App. 31. 

Wis.—^Ninoif v. Hazel Green State 
Bank, 183 N.W. 673, 174 Wis. 660. 
22 C.J. p 787 note 60, p 728 note 79 
Cd]. 

Brrors of expert 

Where a handwriting expert is in 
error in many instances, the court 
will not act on his testimony alone. 
—^In re Initlatlve Petition No. 142, 
State Question No. 205, 82 P.2d 803, 
183 Okl. 343—In re Referendum Pe¬ 
ti tion No. 71, State Question No. 216, 
65 P.2d 985, 179 Okl. 381. 

Blght to dlsregard eutlrely 

(1) Bven though expert testimony 
as to handwriting is unsatisfactory 
in character and should be received 
and acted upon with great care and 
caution, it cannot be discarded al- 
together as evidence.—JofCre v. My- 
natt, Tex.Clv.App., 240 S.W. 319. 

(2) Testimony of expert witnesses 
could not be arbitrarily ignored by 
Jury where the opposing testimony 
of a single witness as to exeeution 
of instrument contained within it- 
self such weaknesses as to render 
it inherently improbable,—^Herbert 
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as genuine.®^ The court may, however, properly 
reject evidence not of sufficient probative weight to 
enable a jury to give a reasonable inference.^® 

Some authorities consider that less weight should 
be given to inferences from comparison, than to di- 
rect and credible testimony of witnesses as to mat- 
ters within their personal observation, and such a 
feeling is active in the decisions of the court.®^ In- 
deed, it is often considered that inferences from 
comparison are far from satisfactory and should be 
received with great care and caution, not only be- 
cause of the exactness with which handwriting may 
be imitated, but also on account of the dissimilari- 
ties to be found in different specimens of the hand¬ 
writing of the same person executed at different 
times and under different circumstances.i Never- 
theless this species of evidence has its advocates,^ 


particularly where the reasoning of the expert is 
unimpeached,^ it being well recognized that a per¬ 
sonas handwriting, however it may be changed or 
affected by time or circumstances, will ordinarily 
exhibit certain distinctive peculiarities by which it 
may be recognized.** 

§ 622. -On Issue of Identity of Persons 

On an Issue of Identity of persons, writings purport- 
Ing to be written by different persons may be compared 
to dete^^mlne whether they were In fact written by the 
same person. 

There is authority for the view, that on a ques- 
tion of identity of persons, two writings purporting 
to be written by different persons may be compared 
for the purpose of ascertaining and deciding wheth¬ 
er or not they were written by the same person.^ 


V. L.ankershim, 71 P.2d 220, 9 C6l.2d' 
409. 

97. N.H.—State v. Hastlngrs. 63 N. 
H. 462. 

22 C.J. p 787 note 61. 

Deterxninatlon of grenuineness of 
Standard by court see supra S 617 
b. 

98. N.Y.—Matter of Smart, 146 N. 
T.S. 838, 84 Misc. 336. 

22 C.J. p 787 note 62. 

99. Pa.—In re Porter’s Bstate, 19 
A.2d 781, 341 Pa. 476—^In re De 
Laurentiis* Bstate, 186 A. 369, 323 
Pa. 70—In re Henry's Bstate, 120 
A. 464, 276 Pa. 611. 

22 C.J. p 787 notes 64, 66. 
mferexLce overoome by denlal of sUr- 
natnxe 

Testimony of a wltness, who had 
seen the sigmature to a lost Instru- 
ment, that it resembled the signa¬ 
ture written by platntiff wiiile on 
the stand, If admltted, would have 
been but an inference, and would 
have been overcome by plaintlffs 
positive testimony that he never 
signed such instrument.—'Simonson 
V. Typer, C.C.A.Wyo., 286 P. 240. 

1. U.S.—Toll V. Monitor Binding & 

Printing Co., C.C.A.Mo.. 26 F.2d 
61. 

Ky.—Polley v. Cllne*s Ex'r, 93 S.W. 
2d 363, 263 Ky. 669—Strode v. 
Strode, 240 S.W. 368, 194 Ky. 666, 
27 AL.R. 313. 

La.—^D*Angelo v. Nicolosl, 2 So.2d 
216, 197 La. 797. 

22 C.J. p 787 notes 66, 67. 

Coxpus Juris clted to indicate 
vlewpolnt of authorities supportlng 
the rule stated in the text.—^Domzal- 


ski V. Jozefiak, 241 N.W. 269, 260,' 
267 Mlch. 273. 

Bvldeaoe of lowest oxder 

The jury may be instructed that 
expert handwriting testimony is of 
the “lowest order" and “the most 
unsatisfactory.**—^Keeney v. Arp De 
La Gardee, 235 N.W. 74‘6. 748, 212 
lowa 46. 

Weak and nnsatlsfaotory evidence 

“Opinions as to the genulneness 
of handwriting are, at best, weak 
and unsatisfactory evidence. There 
is much room for error and great 
temptation to form opluions favor- 
able to the party calling the wlt¬ 
ness.*’—^Fekete v. Pekete, 15’4 N.B. 
209, 215, 323 111. 468. 

2. Tenn.—^Flanary v. Lannom, 1'2 

Tenn.App. 2'36. 

22 C.J. p 787 note 68. 

Assistanoe to Jury 

“The opinlon of handwriting ex¬ 
perte may be of great assistance to 
the jury. Their experience and 
studles have so Qualifled them that 
from the comparison of the dlsputed 
writlng with other writings admltted 
to be genuine they can detect pe¬ 
culiarities in the writlng which 
mlght escape the observation of 
those less experienced.”—Murphy v. 
Murphy, 222 S.W. 721, 723, 144 Ark. 
429. 

Bvldenoe as opinlon evidence 

(1) A detailed statement of facts 
relatlng to a questioned signature is 
more than mere opinlon evidence 
where the facts are revealed by the 
use of mechanlcal Instruments and 
are scientiflcally established to the 
degree of demonstration.—^Boyd v. 


Gosser, 82 So. 758, 78 Pia. 64, 70, 6 
A.L.R. 600. 

(2) Pacts proved by microscoplc 
inspection, magnifled photographs, 
and Chemical tests may become sub¬ 
stantive evidence rather than expert 
oplnion.—^Keeney v. Arp De La Gar¬ 
dee. 235 N.W. 746. 212 lowa 46. 
Svldence held snUlolent 
Testimony of handwriting expert 
that names signed to deeds and in- 
dorsed on check were written by 
same person supported linding that 
person executing deeds indorsed 
check.—^Ryan v. Bank of Italy Nat. 
Trust & Savlngs Ass’n, 289 P. 863, 
106 Cal.App. 690. 

8. U.S.—In re Varney, D.C.Ky., 22 

P.2d 230, affirmed, C.C.A., Huther- 
ford V. Elliott, 28 P.2d 260. 
Enperts pxreferred to other handwrlt- 
Ing testimony 

Expert opinions hased on scientlflc 
skill and sound reasons generally 
has more weight than the mere opin¬ 
lon of witnesses who testify aJone 
from famillarlty with a signature.— 
Bank of Commerce of Louisville v. 
McCarty, 231 N.W. 34, 119 Neb. 796 
—In re 0*Connor’s Bstate, 179 N.W. 
401, 106 Neb. 88, 12 A.L.R. 199, cer¬ 
tiorari denled 0*Connor v. Slaker, 41 
S.Ct 460, 266 U.S. 690, 66 L.Ed. 1173. 
4b Ala.—Jones v. Hough, 77 Ala. 
437. 

22 C.J. p 787 note 69. 

5. Ga.—Travelers’ Ins. Co. v. Shep- 
pard, 12 S.E. 18, 86 Ga. 761. 

Ohio.—^Bell v. Brewster, 10 N.B. 679, 
44 Ohio St. 690. 

Use of writings of thlrd persons os 
standards see supra S 617 d. 
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A. m GENEEAL 


§ 623. Definition and Nature 

Documentary evidence Is evidence supplied by wrftten 
Instruments, inscriptions, and documents. 

Documentary evidence is that fumished by writ- 
ten instruments, inscriptions, and documents of all 
kinds.® The term “documentary evidence” is broad 
enough to include every form of writing,*^ and the 
term applies to both public and private documents.* 

Private documents. In the law of evidence, pri¬ 
vate documents include deeds, wills, agreements, 
and the like.* 

Public documents. In the law of evidence, a pub¬ 
lic document is one recording facts which may have 


been inquired into or taken notice of for the bene¬ 
fit of the public by an agent authorized and accred- 
ited for the purpose,!® and may include records gen- 
erally, registers of births, baptisms, marriages, 
deaths and other registers, such as immigration, 
citizenship, election, and license.^i 

§ 624. Detennination as to Admissibility 

The admissibility of documentary evidence rests in 
the sound discretion of the triai court. 

The admissibility of documentary evidence is a 
question to be determined by the triai court^* in 
the exercise of a sound discretion^* and in the light 


6. Black Li.D. 

Photographs and other pictures as 
documentary evidence see Infra §§ 
709-716. 

Inanimate objecte may be regard- 
ed as “documentary*’ evidence In con- 
tradistinction to “oral” evidence, or 
that dellvered by human beings viva 
voce.—^Black L.B. 

7. Mo.—Shaw v. American Ins. Un¬ 
ion, App., 33 S.W.2d 1062, 1056. 

Any wrLtten. inetnmLeiLt 

“Documentary evidence** may be 
any written instrument to -which the 
plalntiff did or dld not affix his sig¬ 
nature, and from which written In¬ 
strument evidence materlal to the 
issues is supplied.—-Woltin v. Met¬ 
ropolitan Life Ins. Co., 4 N.T.S.2d 
296, 300, 167 Misc. 382. 

Books, papers, aoooiuLts, and the Uke 

U.S.—In re Shepard, C.C.N.Y., 3 F. 

12, 13, 18 Blatchf. 226. 

R.I.—^Arnold v. Pawtuxet Valley Wa- 
ter Co., 26 A. 66, 18 R.I. 189, 192, 
19 L.R.A 602. 

8. Ind.—Patterson v. Churchman, 
22 N.E. 662, 23 N.B. 1082, 122 Ind. 
37^, citing Sweet L.D. 

ft. Ind.—^Patterson v. Churchman, 
supra, quoting Sweet L.D. 

Private and public documents see 27 
C.J.S. p 1312. 

lOy N.T.—Woltin v. Metropolitan 
Life Ins. Co., 4 ]Sr.Y.S.2d 29«, 300, 
167 Misc. 382, quoting OozpTUi Jtu 
rls. 

22 C.J. p 791 note 14 [a]. 

11. N.Y.—Woltin V. Metropolitan 
Life Ins. Co., supra. 

12. U.S.—Cook-0’Brien Const. Co. v. 
Crawford, C.C.AAriz., 26 P.2d 674, 
676, citing Coipus JUzIb and cer¬ 
tiorari denied 49 S.Ct. 29, 27'8 U.S. 
630, 73 L.Ed. 648. 

Cal.—Sim v. Weeks, 46 P.2d 360, 
7 Cal.App.2d 28—Creighton v. 
Crelghton, 43 P.2d 110-4, 6 Cal.App. 


2d 270—^Duggan v. Porderer, 249 
P. 633, 79 Cal.App. 339. 

Conn.—Crowell v. Middleton Sav. 
Bank, 189 A. 172, 122 Conn. 362— 
Voltz V. Orange Volunteer Pire 
Ass*n, 172 A. 220, 118 Conn. 307. 

Okl.—^Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Ever- 
ett, 61 P.2d 679, 177 Okl. 588. 

Or.—^Radtke v. Taylor, 210 P. 863, 
105 Or. 669, 27 AL.R. 1428. 

Pa.—^Institute of Protestant Deacon- 
esses of Allegheny County v. Llng- 
enfelser, 146 A 123, 296 Pa. 493. 

22 C.J. p 967 note 73. 

Introduction of documentary evi¬ 
dence see the C.J.S. title Triai §§ 
61-63, also 64 C.J. p 114 note 80 
et seq. 

Necessity of disclosing nature or 
basis of objection to admisslon of 
documentary evidence see the C. 
J.S. title Tnal § 124, also 64 C.J. 
p 184 note 80. 

13. U.S.—Sprinkle v. Davis, C.C.A 
Va., 111 P.2d 926, 128 AL.R. 1101 
—St. Paul Pire & Marine Ins, Co. 

V. American Food Products Co., 
C,C.AArk., 21 P.2d 733, certiorari 
denied 48 S.Ct. 660, 277 U.S. 697, 
72 L.Ed, 1006. 

Ala.—^Harrison v. Mobile Light & 
Railroad Co., 171 P. 742, 233 Ala. 
393. 

Arlz.—^Humphrey v. Atchison, T. & 
S. P. Ry. Co., 70 P.2d 319, 60 Ariz. 
167. 

Ark.—^Dermott Grocery & Coramis- 
sion Co. of Budora v. Meyer, 101 
S.W.2d 443, 198 Ark. 591. 

Conn.—Jackiewiez v. United Illuml- 
nating Co., 138 A 147, 106 Conn. 
302—^Murray v. Gagliardi, 135 A 
293, 105 Conn. 392. 

Ind.—Central Indiana Ry. Co. v. Mit- 
chell, 19'9 N.E. 439, 102 Ind.App. 
121—^Haven v. Snyder, 176 N.B. 
149, 98 IndLApp. 54. 

lowa.—^In re Cheney*s Bstate, 27-4 N. 
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W. 6, 223 lowa 1076—Gose v. True, 
198 N.W. 628, 197 lowa 1094. 

Kan.—Lutz v. People*s State Bank 
of Minneola, 9 P.2d 997, 135 Kan. 
115. 

Me.—^Penley v. Teague & Harlow 
Co., 140 A 374, 126 Me. 683. 

Md.—State, for Use of Emerson, v. 
Poe, 190 A 231, 171 Md. 584— 
Kirsch V. Ford, 183 A 240, 170 
Md. 90—State v. United Railways 
& Electric Co. of Baltimore, 159 
A 916, 162 Md. 40*4, 83 A.L.R. 1307. 
Mass.—Swart v. City of Boston, 193 
N.B. 360, 288 Mass. 642—Bruce v. 
B:anks, 178 N.B. 728, 277 Mass. 
268—^Byam v. Carlisle-Ayer Co., 
172 N.E. 113, 272 Mass. 176—Mor- 
rissey v. Connecticut Valley St. 
Ry. Co., 124 N.B. 435, 233 Mass. 
554. 

Mich.—^Rogers v. City of Detroit, De¬ 
partment of Street Railways, 286 
N.W. 167, 289 Mich. 86—Amedo v. 
Grand Rapids & I. R. Co., 183 N. 
W. 929, 215 Mich. 37. 

Minn.—^Young v. Yeates, 201 N.W. 
421, 161 Minn. 278. 

Mo.—Home Ins. Co. of New York v. 
Savage, 103 S.W.2d 900, 231 Mo. 
App. 669. 

N.H.—Cross V. Berlln Mills Co., 105 
A 411, 79 N.H. 116. 

N.J.—^Ellis V. Rosenberg, 188 A 499, 
16 N.jr.Misc. 37—^Dumphy v. 
Thompson, 130 A 639, 3 N.J.Misc. 
1086. 

N.Y.—^Boyarsky v. G. A Zimmerman 
Corporation, 270 N.Y.S. 134, 240 
App.Div. 361. 

N.C.—^Pearson v. Luther, 193 S.B. 
739, 212 N.C. 412. 

Ohio.—^BZalovsky v. Meyer Dairy 
Products Co., 164 N.B. 370, 30 Ohio 
Ajpp. 118. 

Okl.—Schaft V. Coyle, 249 P. 947, 
121 Okl. 228. 

Pa.—Trexler Lumber Co. v. Alle- 
mannla Pire Ins. Co. of Pittsburg, 
136 A 86«, 289 Pa. 13—Amborlav- 
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of ali the drcumstances of the particular case.i^ 

It is for the trial court to decide preliminary ques- 
tions of fact bearing on the admissibility of docu- 
ments,i5 to determine the competency of documen- 
tary evidence,!® to admit it or to reject it as un- 
necessary to a proper. tinderstanding of the case.^*^ 
It is for the trial court to determine whether a suf¬ 
ficient foundation has been laid for the introduc- 
tion of documentary evidence,l8 to rule on the suf- 
ficiency of the preliminary proofs to warrant its 
admission,i9 as with respect to the sufficiency of the 
proofs to authenticate, verify, or identify the docu- 
ment offered.20 The rule that, where preliminary 
proof is necessary, the sufficiency of such proof is 
for the trial court applies to the introduction of any 


kind of documentary evidence.^l However, the ap- 
plication of the rule to particular kinds of docu- 
ments is considered under appropriate headings in 
following sections in connection with the discussion 
of the admissibility of such documents. 

§ 625. - Proof of Execution and Identity 

In order that a document may be received In evidence 
It Is usually necessary to establish prellminarlly Its due 
execution and Identity. 

In order that a document may be admitted in 
evidence it is essential that a proper foundation be 
laid.22 Generally there should be preliminary proof 
of the genuineness, authenticity or identity of the 
document,proof of its execution,24 and of the ver- 


agre v. Lehlgli Valley Coal Co., S 
Sch,Regr. 14S. 

R.I.—James C. Goff Co. v. Lunn, 148 
A. 673, 49 R.I. 466. 

Vt.—^Hutchison v. Knowles, 184 A. 
706, 108 Vt. 196, followed in 184 
A. 711, 108 Vt. 208. 

Wash.—^KeseletC v. Sunset HigTiway 
Motor Preigrht Co., 60 P.2d 720, 187 
Wash. 642. 

22 C.J. p 967 note 73. 

Review of rulingr admltting- or re- 
Jectingr evidence see Appeal and 
Error S 1604. 

14. Ohio.—^Kalovsky v. Meyer Dairy 
Products Co., 164 N.B. 870, 80 Ohlo 
App. 118. 

22 C.J. p 967 note 73. 

16w Mass.—^McGaffigan v. Kennedy, 
18 N.B.2d 344, 302 Mass. 12. 

22 C.J. p 967 note 77. 

ConolnslveaesB of deolslon. 

The trial court*s decislon is con- 
clusive unless It saves the nuestlon 
for revision, or counsel bring: up 
the question on a hlll of exceptions 
which contains a statement of the 
evidence.—Gorton v. Hadsell, 9 
Cush., Mass., 508. 

16. Pa.—^Bhmling- v. D. Ii. Ward 
Co., 124 A 181, 279 Pa. 527. 

17. Pa.—^Adamczuk v. Holloway, IS 
A2d 2, 3'38 Pa. 263. 

18. IT.S.—^Metropolitan Life Ins. Co. 
V. Armstronff, C.C.A.Neb., 85 F.2d 
187. 

MInn.—^Kourl v. Olson-Keogh Pro¬ 
duce Co., 258 N.W. 98, 191 Mlnn. 
101—Topinka v. Minnesota Mut. 
Life Ins. Co., 248 N.W. 660, 189 
Mlnn. 76, 95 AL.R. 739—Garblseh 
V. American Ry. Express Co., 225 
N.W. 432, 177 Minn. 494. 

Foundation as essential to admls- 
slon of documents see infra 9 625, 

19. Cal.—^Dugrgan v. Forderer, 2'49 
P. 633, 79 Cal.App. 339. 

Colo.—^Wold V. City of Boulder, 9 P. 
2d 931, 91 Colo. 44. 

i 7. U.S.—Stone v. Chlcago, M., St. 
P. & P. R. Co.,. aOAvIowa, 68 F. 
2d 818. 


Conn.—^Blsnovlch v. British. Ameri¬ 
can Assur. Co., 123 A. 339, 100 
Conn. 240. 

Minn.—^Lundgren v. Union Indemnlty 
Co., 213 N.W. 653, 171 Minn. 122, 
62 AL.R 680. 

Mo.—Clark v. Reising, 107 S.W.2d 
33, 341 Mo. 282. 

N.H.—Williams v. Williams, 182 A 
172, 87 N.H. 430. 

Or,—State ex rei. Kunz v. Woodman- 
see, 69 P.2d 298, 166 Or. 607. 

Pa.—Brenner v. Lesher, 2 A.2d 731, 
332 Pa. 622—^Marcinkiewiez v. 

Kutawich, 87 Pa,Super. 260. 

Wash.—Quayle v. 'Knox, 27 P.2d 116, 
175 Wash. 182. 

• Ooxnpeteucy of verlfylng witxieBS 
is for trial court.—^Adamczuk v. 
Holloway, 13 A2d 2, 388 Pa. 263. 

BeqnJbctng additional IdentllLcatloiif 
where there is doubt as to the gen¬ 
uineness of a signature on a docu¬ 
ment, before admitting it is within 
the tnaJ courfs dlscretlon.—^Mlssou- 
ri State Life Ins. Co. v. West, C.C. 
AOkl., 67 F.2d 468. 

21. Cal.—Webster v, San Pedro 
Lumber Co., 85 P. 871, lOl Cal. 
329—^Duggan v. Forderer, 249 P. 
633, 79 Cal.App. 839. 

22 . Ga.—Cosmopolitan Life Ins. Co. 
V. Head, 98 S.E. 124, 28 Ga.App. 
216. 

111.—Westem Electric Co. v. Indus- 
trial Commisslon, 181 N.E. 638, 349 
111. 139. 

Mo.—^Karr & Conn v. Cade School 
Co-op. Drainage District, App., 297 
S.W. 730. 

Neb.—Carson v. Hunt, 204 N.W. 818, 
113 Neb. 727. 

N.Y.—^Hogan v. National Sellers, 10 
N.Y.S.2d 204, 266 App.Div. 951. 
N.D.—State v. Board of Com'rs of 
City of Fargo, 245 N.W. 887, 63 
NJD. 83. 

23. U.S.—^U. S. V. Chandler, C.C.A. 
Ala., 87 P.2d 3'66—Esnault-Pelte- 

, ria V. Chance Vought Corporation, 
D.C.N.T., 56 P.2d 893, afflrm^d, C. 
CA, 66 F.2d 474. 
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111.—^Buerger v. Buerger, 148 N.E. 
274, 317 111. 401. 

lowa—Shippley v. Gremmels, 186 N. 

W. 922, 192 lowa 801. 

Md.—Ruth V. Durendo, 170 A 682, 
166 Md. 83. 

Mo.—Johnson v. American Ry. Ex¬ 
press Co., App., 246 S.W. 1071— 
Wisconsin & Arkansas Lumber Co. 
V. Buschow Lumber Co., App., 236 
S.W. 410. 

N.H.—St. Louis V. Boston & Maine 

R. R. Co., 146 A. 26‘S, 83 N.H. 538. 
N.J.—Sullivan v. Coast Cities Coach- 

es, 19 A2d 442, 126 N.J.Law 300. 
N.Y.—Jackson v. Dlckman, 9 N.Y. 

S. 2d 688, 256 App.Div. 926, rear- 
gument denied 11 N.Y.S.2d 667, 
266 App.Div. 1003—^Brady v. Com¬ 
prehensive Omnibus Corporation, 5 
N.Y.S.2d 781. 

N.C.—Carpenter v. First Nat. Bank, 
191 S.E. 329, 211 N.C. 740. 

Ohio.—Netzel v. Todd, 166 N.E. 47, 
30 Ohio App. 300. 

Okl.—Columbian Nat. Life Ins. Co. 

V. Wlrthle, 176 P. 406, 73 Okl. 302. 
Tex.—Texas Pipe Line Co. v. Shef- 

fleld, Clv.App., 99 S.W.2d 684— 
Panhandle & S. P. Ry. Co. v. Reyn¬ 
olds, Civ.App., 33 S.W.2d 249. 
W.Va.—^Woodrum Home Outflttmg 
Co. V. Adams Express Co., 110 S.E. 
649, 90 W.Va. 161. 

94u Ala—Zion v. Hart, 162 So. 44, 
228 Ala 24—First Nat. Life Ins. 
Co. of America v. Simpson, 140 So. 
766, 26 AlaApp. 72. 

Cal.—Ten Wlnkel v. Anglo Califor- 
-nla Secuntles Co., 81 P.2d 968, 11 
Cal.2d 707. 

Gla.—Club Aluminum Co. v. Wood- 
ard, 168 S.E. 616, 43 GaApp. 307— 
Commercial Credit Co. v. Grant, 
126 S.E. 382, 33 GaApp. 31. 

Ky.—Cherry Bros. v. Tennessee Cent. 

Ry. Co., 299 S.W. 1099, 222 Ky. 79. 
N.D.—^In re Markus’ Estate, 249 N. 

W. 310, 63 N.D. 666. 

Tex.—^Abeel v. Well, 283 S.W. 769, 
116 Tex. 490—Porter v. Rogers, 
Clv.App., 293 S.W. 677—^Brownlng 
V. Hinerman, Civ.App., 224 S.W. 
236. 
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ity or correctness of the docuinent,25 unless such 
proof is waived,26 or by rule of law, statutory pro- 
vision, or admission of the parties such facts are 
deemed established as to render preliminary proof 
unnecessary.27 The application of these rules to 
particular documents is discussed in the following 
sections under specific headings. 

Where there is adequate proof of the execution 
and identify of the document offered it may, in an 
otherwise proper case, be admitted.^8 to the 

sufficiency of the proof of the execution of a docu¬ 
ment, the rule has been laid down that the party 
ofFering it is only required to make out a prima 
facie case to render it admissible.29 When there is 
a discrepancy between the description of a document 
in an offer thereof as evidence and the document it- 
self, the question of admissibility must be deter- 
mined from the document rather than from the of¬ 


fer.90 

If the evidence wholly fails to show its genuine- 
ness, identity, or execution the court should exclude 
the document,®^ but if there is a reasqnable proba- 
bility established that the document is what it pur- 
ports to be, the question then becomes one for the 
jury, and the document ought to go before them, 
with the evidence impeaching its genuineness, and 

with proper instructions.^^ 

Where a writing has been properly received un¬ 
der the evidence when offered, the fact that subse- 
quent evidence attacks the identity and genuineness 
thereof does not affect the ruling.^® The admission 
of the instrument on preliminary proof of its exe¬ 
cution does not relieve the party of the burden of 
proving to the jury its due and valid execution, 
and questions as to its genuineness, the weight to be 
accorded to it, and the like, are for the jury.35 


B. PUBLIC EECORDS AND DOCUMENTS 


§ 626. In General As a general rule, where some enactment or rule 

Relevant publlc recorda and documenta may be ad- requires or authorizes a public ofScial to 

mitted In evidence. make a certificate or written statement as to some 


Wia.—^In re Dlck’s Bstate, 235 N.W. 
401, 204 Wls. 89. 

general mle of tlie conunoiL 
law is that to render an Instrument 
In writing competent evidence it is 
necessary that some proof should 
he given from which the Jury can 
legally infer that It was executed 
hy the party.”—^Rohertson v. Bur- 
stein, 146 A. 366, 105 ]Sr.J.L.aw 376, 
66 A.L.R. 32'4, reversing 141 A. 92, 
104 N.J.Law 218. 

25. Fla.—Dixie Fire Ins. Co. v. 
Hillsborough Dry Goods Co., 81 
So. 446, 77 Fla. 260. 

111.—Wright V. Upson, 13'5 N.E. 209, 
303 111. 120. 

Mo.—^Kirkpatrlck v. American Creo- 
soting Co., 37 S.W.2d 996. 226 Mo. 
App. 774. 

N.H.—Williams v. Williams, 182 A. 
172, 87 N.H. 430. 

N.Y.—^Dougherty v. Ealhach, 175 N. 
T.S. 837. 

R.I.—Budlong V, Budlong, 136 A. 308, 
48 R.L 144. 

Tex.—Texas & N*. O. R. Co. v. West 
Civ.App., 97 S.W.2d 712—^Panhan- 
die & S. F. Ry. Co. v. Clarendon 
Grain Co., Civ.App., 215 S.W, 866. 
Admissibility of unsworn statements 
and admissions see supra §S 192- 
383. 

Althongli the' aathentlolty of reo- 
ords was not qiiiestloned, they were 
properly excluded where there was 
no evidence of their correctness, 
such records being offered on the 
issue of mental capacity.—In re 
Sach*s Estate, 236 N.W. 806, 264 
Mich. 358. 


xrnswozzL doctimeiits 

Documents offered by defendant, 
not verifled by any witness nor cor- 
rectly swom to, are properly exclud¬ 
ed.—Stewart Bros. Cotton Co. v. Du- 
fllho, 183 So. 621, 16 La.App. 148. 
26- Cal.—^Ley v. Babcock, 5 P.2d 
620, 118 CalA.pp. 625. 

27. Ark.—Springfield Life Ins. Co. 
V. King, 61 S.W.2d 869, 186 Ark. 
1189. 

Cal.—^ECnaugh v. Baender, 257 P. 606, 
84 CaLApp. 142. 

Md.—^Board of Education for Wash¬ 
ington County V. Cearfoss, 166 A. 
732, 165 Md. 178. 

Mo.—Keener v. Williams, 271 S.W. 
489, 307 Mo. 682. 

Okl.—^Posey v. Brown, 37 P.2d 633, 
169 Okl. 466. 

Tex.—Sovereign Camp, Woodmen of 
the World, v. Wemette, Civ.App., 
216 S.W. 669. 

Statute makliig signed, wzltteiL In^ 
stnunents automatlc proof of ex- 
ecutlon 

Minn.—^Bumettl v. Duluth & I. R. 
Ry. Co., 209 N.W. 879, 168 Minn. 
136. 

28. Ala.—McClelland v. Coston, 149 
So. 697, 227 Ala. 267. 

Ga.—Bell v. Mobley, 187 S.B. 876, 
183 Ga. 198—Modem Order of 
Prsetorians v. Blackbum, 157 S.E. 
331, 42 Ga.App. 690. 

Mass.—Cosmopolitan Trust Co. v. 
Cir&ce. 142 N.E. 914, 248 Mass. 98. 

29. Conn.—^Max Ams Machu Co. v. 
Biddgeport Lodge No. 30 1. A. M., 
102 A. 706, 92 Conn. 297. 

22 C.J. p 967 note 80. 
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■ 30. Md.—Hammond v. 0’Hara, 2 
Harr. & G. 111. 

22 C.J. p 967 note 76. 

31. Colo.—Olson v. Kelsey, 157 P. 
' 194, 61 Colo. 331. 

22 C.J. p 967 note 81. 

32. Ga.—Gaskin v. Guthrie, 132 S. 
B. 764, 162 Ga. 103. 

Tex.—^Porter v. Rogers, 293 S.W. 677, 
579, citing Corpus Juris. 

22 C.J. p 967 note 82. 

Dellvery 

Where there is a substantial con- 
flict in the evidence respecting de- 
livery of an instrument sought to be 
introduced, proof of dellvery being 
essentlal to admissibility, it is erro- 
neous for the trial court to deter- 
mlne prelimlnarily that dellvery has 
not been proved and exclude the 
instrument, but on such condicting 
evidence the question of dellvery 
should be submitted to the Jury.— 
Roberts v. Cyr, 1 A.2d 281, 136 Me. 
39. 

Wiltlngs properly admltted 

Ga.—Miller v. Bverett, 14 S.B.2d 449. 

22 C.J. p 967 note 82 [d]. 

33. Tex.—Southern Kansas R. Co. 
V. Bames, Civ.App., 1?3 S.W. 880. 

34. 111.—Scott V. Delany, 87 111. 146. 
22 C.J. p 968 note 83. 

35. Ark.—Johnston v. Order of 
United Commercial Travelers of 
America, 38 S.W.2d 376, 182 Ark. 
964. 

Ky.—Coleman v. Mcintosh, 211 S.W. 

872, 184 Ky. 370. 

22 C.J. p 968 note 84. 
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matter or fact pertaining to and as a part of his 
ofEcial duty, such writing is competent evidence of 
the matter or fact therein recited.^® The general 
rules governing the relevancy, competency, and ma- 
teriality of evidence, which have been discussed su¬ 
pra §§ 158-191, apply to public documents, which 
may be admitted^^ or rejected^^ in accordance with 
the application of such rules to the document of- 
fered in evidence. Books and records required by 
law to be kept by designated public officials are not 
open to the objection that they are hearsay, and 
in otherwise proper cases they are admissible as 
public records.2® 

The test of the admissibility of an ofEcial record 
or document is its public character,^ 0 and where the 
records are essentially private in character they may 
not be admitted as public records,^! as where they 
were not kept by a public ofEcer in the regular 
course of business.'*^ xhe rule admitting public 
documents in evidence does not sanction admission 
of records not made under authority of law for 
the benefit of all persons,^® and, in order to be ad¬ 
missible, a report or document prepared by a public 


ofEcial must contain facts and not conclusions in- 
volving the exercise of discretion or opinion.44 it 
has been further held that the subject matter must 
relate to facts of a public nature, that the record 
must be retained for the benefit of the public, and 
that there must be express statutory authority to 
compile the report.45 

The contents of a public record may be proved in 
any court by the original record itself,46 and the 
fact that duly authenticated or certified transcripts 
or copies may be admissible, as discussed infra §§ 
649-675, does not render the originals incompe- 
tent nor is the competency of the original record 
impaired by the fact that its removal was improp- 
er.48 When a formal record is not required by law 
or has not yet been made up, those entries, such as 
the files and the entries in the minute books, which 
are permitted to stand in the place of it, are admis¬ 
sible in evidence as the record.49 

The record or document must be produced from 
or in the proper custody,60 and its identity,^! au- 
thenticity, and genuineness^^ must be established. 


36. Conn.—Gett v. Isaacson, 120 A. 
156, 158. 98 Conn. 539, citlng: Oor- 
pns Jtixis^ 

Pa.—Lagrinsky v. McCollough, 124 
A. 431, 433, 280 Pa. 286, clting Cor¬ 
pus Juris. 

22 C.J. p 791 note 18. 

37. XJ.S.—U. S., for tJse of Wade- 
ford Electric Co., v. B. J. Bigsa 
Const. Co., C.C.A.I11., 116 P.2d 768. 

Ala.—^Dishieroon v. Brock, 10'5 So. 
899, 213 Ala. 637. 

Conn.—City of New London v. Pe- 
quot Polnt Beach. Co., 152 A. 136, 
112 Conn. 340. 

22 C.J. p 791 note 18. 

38. Cal.—^Pann v. Pay Pnilt Co., 294 
P. 733, 110 Cal.App. 726. 

N.J.—Central B. Co. of New Jersey 
V. State ^ax Department, 169 A. 
489, 112 N.J.Law 5, afflrmingr Cen¬ 
tral B. Co. of New Jersey v. State 
Board of Tax Appeals, 162 A. 889, 
109 N.J.Law, 395, and certiorari 
denled Central B. Co. of New Jer¬ 
sey V. State Tax Commlsslon, 55 S. 
Ct 79, 293 U.S. 568, 79 L.Bd. 667. 

39. Kan—^Board of Com’rs of Ford 
County V. Bobb, 64 P.2d 69, 145 
Kan. 125. 

Pa.—Laglnsky v. McCollougrb, 124 A. 

* 431, 280 Pa. 286. 

Declaratlons as to matters of pub- 
lic and general Interest €U 9 bear- 
say see supra §§ 233-237. 

'*Bedsia6 notes” of luteme 
Attendlng lnterne*s 'l3edsid'e notes" 
are not hearsay but competent as 
public < record on Issue of conditlon 
of patient In state hospital, since 
law required record.—^Dallas Coffee 


& Tea Co. v. Williams, Tex.Civ.App., 
46 S.W.2d 724, error dismissed. 

40. Mo.—P. B. Chamberlain Co. v. 
Kane, App., 264 S W. 24. 

41. Mo.—^P. B. Chamberlain Co. v. 
Kane, supra. 

Aualyses kept of record by oity 
ohemist were not admissible as pub¬ 
lic documents where they were 
made and preserved of record for 
the sole benefit of a private person. 
—^P. B. Chamberlain Co. v. Kane, su- 
pra. 

Beoords of private lusame asylum, 

embracing period both before and 
after enactment of L.1874 c 446 § 4, 
and Insanity L. § 70 (L.1896 c 545) 
(re-enacted as Consol.L, c 27 § 90), 
are not admissible, in a wlll contest 
on the issue of insanity of the tes¬ 
tatrix, as public records, since they 
were not records required to be kept 
durlng at least part of that time. 
—In re Bamey’s Wlll, 174 N.T.S. 
242, 186 App.Div. 782. 

42. B.I.—^Budlong v. Budlong, 186 
A. 308, 48 B.I. 144. 

Sntrles by uziknowu personn 

Bntry in books of poor asylum, 
made by unknown person, not in reg¬ 
ular course of entrant's business, as 
to date of chlld^s birth and name of 
mother, is Inadmissible to prove ped- 
igree.—Budlong v. Budlong, supra. 

43. Wash.—Steel v. Johnson, 116 
P.2d 146. 

Subjeot matter sot **publio facts” 

A report, relating to a subject 
matter which cannot be called state 
acts or public facts because not 
made under authority of law for, 
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benefit of all persons, is not admis¬ 
sible as a "public document".—Steel 
v. Johnson, supra. 

44. Wash.—Steel v. Johnson, supra, 

45. Wash.—Steel v. Johnson, supra. 

46. N.C.—Cox V. Wrlght, 11 S.E.2d 
168, 218 N.C. 342—McClamroch v. 
Colonial Ice Co., 6 S.E.2d 860, 217 
N.C. 106—^Blalock v. Whisnant, 5 
S.B.2d 130, 216 N.C. 417. 

47. N.C.—^Blalock v. Whisnant, su¬ 
pra—^Biley & Co. v. Carter, 81 S. 
B. 414, 165 N.C. 334. 

22 C,J. p 793 note 23. 

43. La.—-Priou v. Adams, 5 Mart 
N.S. 691. 

22 C.J. p 793 note 24. 

49. U.S.—Philadelphia. W. & B. B. 

Co. V. Howard, Md., 13 How. 307, 
14 L.Ed. 157. 

22 O J. p 792 note 19. 

5Ck Ky.—^Harbison & Walker Co. v. 

White, 114 S.W. 260. 

22 C.J. p 792 note 20. 

51. U.S.—Bunkle v. U. S., C.C.A. 
Colo., 42 P.2d 804. 

Ala,—^McDowell v. Hutto, 13'5 So. 

322, 223 Alaw 307. 

22 C.J. p 792 note 21. 

62. U.S.—U. S. V. Chandler. C.C.A 

Ala, 87 p.2d 356. 

Md.—^Buth V. DurendO, 170 A. 582, 
166 Md. 83. 

N.J.—^Kiely v. MacMurray, 189 A 
343, 6 N.J.MISC. 1091. 

22 C.J. p 793 note 22. 

Authentication of: 

Judicial records and proceedings 
see infra |§ 634, 63'5. 

OfiQlcial reglsters and documents 
see infra S 643. 
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§ 627. State Papers 

State papers, such as those published under authoHty 
of congress, are ordinarii/ admissible as evidence of the 
public matters therein contained. 

Government gazettes, registers, and state papers 
generally are admissible as evidence of the procla- 
mations issued by the executive and of ali acts of 
government or matters of state therein contained, 
but they are not admissible to prove facts of a pri¬ 
vate nature.®^ 

The American state papers, published by order of 
congress, and the copies which they contain of leg¬ 
is Jati ve and executive documents, are, if they con¬ 
tain the required authentication, admissible in evi¬ 
dence without further proofj^s and a volume of 
public documents printed by authority of the Unit¬ 
ed States senate, containing letters to and from vari¬ 
cus officers of state, communicated by the president 
to the senate, has been considered to be as compe¬ 
tent evidence as the original documents them- 
selves.5® 

§ 628. Laws 

Documentary evidence of laws may not be Introduced 
where the court takes JudiciaI notice of such laws, but 
the law of a forelgn state may be proved by the decislons 
of its courts. 

In accordance with the general rule that a party 


may not introduce evidence respecting matters of 
which the court will take judicial notice, see supra § 
13, the court will exclude documentary evidence of 
acts and regulations of a governmental department 
of which it takes judicial notice.®*^ 

Evidence relative to ordinances and statutes is 
discussed in the CJ.S. tities Municipal Corporations 
§§ 445-448, also 43 CJ. p 579 note 55-p 583 note 66, 
and Statutes §§ 450-459, also 59 C J. p 1208 note 26- 
p 1216 note 15. 

Law of foreign state, The law of a foreign state 
may be proved by the decisions of its courts.58 

§ 629. Judicial Records and Proceedings 

Judicial proceedings In a former cause In the same or 
In another court ordinarii/ may be shown by the orlglnal 
record or by a copy of the record, of such proceedings. 

As a general rule, whenever it is competent for ju¬ 
dicial proceedings to be given in evidence in a sub- 
sequent cause or proceeding, the record of those 
proceedings duly authenticated is legitimate and 
proper evidence.59 The records of courts of anoth¬ 
er state are competent to prove the proceedings had 
therein.^® 

Where- the proceedings were void, however, the 
record thereof is inadmissible,®! but it is otherwise 


53. lowa.—^McPeek v. Western Un¬ 
ion Tei. Co., 7'8 N.W. 63, 107 lowa 
366, 70 Ain.S.R. 205, 43 Ii.R.A. 214. 
Mo.—^Priddy v. Rice, 99 S.W. 1066, 
201 Mo. 309, 119 Am.S.R. 762, 9 L, 
R.A.,N.S., 718, 9 Ann.Cas. 874. 

Okl.—^Lawless v. Raddis, 129 P. 711, 
36 Okl. 616. 

22 C.J. p 79'3 note 26. 

Admlssibillty of documents of state, 
federal, and municipal offlcials or 
departments see Infra S 638. 

64. N.J.—^Del Hovo v. Brundred, 20 
N.J.Law 328. 

22 C.J. p 793 note 26. 

56. U.S.—Greg-g v. Forsyth,- IU., 24 
How. 179, 16 Ij.Bd. 731. 

22 C.J. p 793 note 28. 

56. M6LSS.—Whiton v. Albany City 
R. Co., 109 Mass. 24. 

67. Cal.—Parker v. James B. Gran- 
ger, Inc., 52 P.2d 22*6, 4 Cal.2d 668, 
appeal dlsmissed and certiorari de- 
nied Parker v. James Granger, 
Inc., 66 S.Ct. 958, 298 U.S. 644, 80 
L-Bd. 137'6. 

Regulations of department of Unit¬ 
ed States as having force of laws 
see the C.J.S. tltle United States S 
31, also 65 C.J. p 1272 notes 88, 
92. 

Document Issned hy federal de. 
partmesLt of commeroe purporting to 
contain copies of its offlcial acts and 
regrulations as to llcenslng of .alr- 


- craft and rules of air trafflc is prop- 
erly excluded.—^Parker v. James B. 
Granger, Inc,, supra. 

58. Ala.—^Equltable Life Assur. Soc. 
of U. S. V. Brandt, 198 So. 596, 
240 Ala. 260. 

Admlssibility of reports of decisions 
see infra S 722. 

To prove the oonstmctlon of stat- 
utes of another state, decisions of 
its appellate courts should be intro¬ 
duced in evidence.—Duryea v. Sun- 
light Gas Mach, Co., 132 N.T.S. 407, 
74 Mlsc. 440. 

69. U.S.—^Martinez v. Mendez, Puer- 
to Rico, 266 F. 696, 167 C.C.A. 626. 
Ala.—Williams v. Oates, 102 So. 712, 
212 Ala. 396. . 

Ga.—^Fleming v. Patterson, 163 S.B. 
37, 170 Ga. 495—^Hlghtower v. 

Hightower, 127 S.B. 103, 169 Ga. 
769—^Moore v. McAfee, 106 S.B. 
274, 161 Ga. 270—^Benton v. Mad- 
dox, 184 S.B. 788, 62 Ga.App. 818. 
Idaho.—State v. Sedam, 107 P.2d 
1066, 1069, citing Ctorpns Jtixls. 
Ind.—^Ross V. Felter, 123 N.B. 20, 
71 Ind.App. 68. 

lowa—^Dinning v. Krapfel, 232 N.W. 
490, 211 lowa 883. 

Minn.—^Independent School Dist. No. 
35 V. Oliver Mining Co., 208 N.W. 
962, 169 Minn. 15, affirmed 210 N. 
W. 866, 169 Minn. 16—^Lee v. Lee, 
.184 N.W. 964, 160 Minn. 626. 
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Mo.—^Wlllgues V. Pennsylvania R. 

Co., 298 S.W. 817, 318 Mo. 28. 

N.T.—^In re Baylies* Bstate, 279 
N.T.S. 416, 166 Misc. 431, affirmed 
288 N.T.S. 931, 248 App.Div. 217. 
N.C.—Carstarphen v. Carstarphen, 
137 S.B. 668, 193 N.C. 641. 

Pa—Greiner v. Commonwealth, 6 A. 
2d 67, 334 Pa 299. 

S.C.—^Wrlght V. Barrlnger, 168 S.B. 

737, 160 S.C. 369. 

22 C.J. p 794 note 39. 

Authentication of Judicial records 
see infra § 634. 

Same parties, actlons, and property 

Where the parties, the property, 
and the actlons are the same, the 
record and proceedings in a former 
suit are properly read in evidence 
in the subsequent suit.—Case v. 
Sipes, 217 S.W, 306, 289 Mo. 110. 
FaymeBit 

Judicial records bearing on the Is- 
sue of payment are admissible.— 
Pasley v. Bromley. 9 S.B. 40, 32 W. 
Va 21—48 C.J. p 720 note 28. 

60. 111.—Shultz V. Hamilton, 223 111. 
App. 64. 

lowa—^Wilson v. Prettyman, 192 N. 

W. 413, 196 lowa 698. 

Pa—^Kean v. Rice, 12 Serg. & R. 203. 

61. Or.—^Kems v. Couch, 12 P.2d 
1011, 141 Or. 147, adhered to 17 
P.2d 328, 141 Or. 147. 

22 C.J. p 796 note 45. 
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in case of mere iiTegularity.®^, A judicial record is 
not admissible where it is not relevant to any issue 
made by the pleadings in the action in which it is 
sought to be iised,63 or where it lacks probative val- 
ue in respect of the issue on which it isj tendered,®^ 
or where it is sought to be used as against one not 
a party or privy to the former proceedingsand 
it has been held not error to exclude a petition filed 
in another court where it was substantially the same 
as the petition on which the case was being tried 
and contained no admissions not found in the lat- 
ter.®® A judicial record should not be received 
where its eifect might be to influence the jury im- 
properly.®*^ 

Origiml record or copy, The contents of a judi¬ 
cial record may be proved in the same court in 
which the record is entered by the original record 
itself,®8 and this is true notwithstanding statutory 
rules as to proof of official and court records by cer- 
tified or exemplified copies, made primary evidence 


under conditions provided in the statutes.®^ 

It is usually held that an original judicial record 
properly verified will, if it can be produced, be ad¬ 
missible in any court, although a certified copy might 
also be admissible,^0 and although it was improper 
to remove the records from the office of the cus- 
todian;*^! but in some States the proof, in a court 
other than that where the record is, can be only by 
an authenticated copy, and the original record can- 
not be received,72 and it has also been held that the 
introduction of the original complaint in an action 
in another court should not be permitted without 
proof or permission from the latter court to with- 
draw the complaint from its filesJ^ 

Inferior courts, To be admissible in evidence, 
records of inferior courts must contain the neces- 
sary ingredients, at least in an informal way, al¬ 
though irregularities in nonessential details are not 
fatal.*^^ 


Vold InJuLotloiL 

Or.—Kerns v. Couch, supra, 

62. JKy. —Slade v. Eckler, 8 Ky.Op. 
347. 

Belevant evldezLoe dlsdosed Tsy 
franduleat doouLmexLt 
Documentary evidence relative to 
settlng* aslde of year*s support, when 
relevant, was not inadmlssible be- 
cause judgment settlng: aside the 
year’s support was based on ffaudu- 
lent agrreement, as relevant evidence 
wlll not be excluded because dlsclos- 
ed by fraudulent or vold writingr.— 
Waldrop v, Chandler, 118 S.E. 746, 
155 Ga. 829. 

63. XJ.S.—^Rlnehart & Dennls Co. v. 
Chlldress & Taylor, Ta., 267 F. 37, 
168 C.C.A. 249. 

Ala.—^Williams v. Shows, 73 So. 99, 
197 Ala. 696. 

Ga.—^Hlffhtower v. Keaton, 144 S.B. 
769, 167 Ga. 94. 

Me.—^Susl v. Davis, 177 A. 610, 188 
Me. 364, 97 A.L..R. 1222. 

Minn.—^Ebacher v. First State Bank 
of Cuyuna, 246 N.W. 903, 188 

Minn. 268—^Independent School 

Dlst. No. 36 V. Oliver Miningr Co., 
208 N.W. 952, 169 Minn. 15, afflrm- 
ed 210 N.W. 866, 169 Minn. 16. 
N.T.—Shulman v, Wolkenberg*, 262 
N.T.S. 287, 237 App.Dlv. 614. 

Or.—Kerns v. Couch, 12 P.2d 1011, 
141 Or. 147, adhered to 17 P.2d 
323. 141 Or. 147. 

Tenn.—^Parmelee v. T. L. Herbert & 
Sons, 13 Tenn.App. 101. 

22 C.J. p 796 note 47. 

Booord of fedexal court In State 
oonrt 

Memorandum of federal court's 
oplnlon and order remandingr case to 
state court Is inadmlssible In latter 
court, where not relevant to any 


fact In case.—^Robisdn v. Chicagro 
Great Western R. Co., Mo.App., 66 
S.W.2d 180. 

64. Cal.—Shlmpones v. Stlckney, 28 
P.2d 673, 219 Cal. 637. 

Fraud 

Files in prior case against plain- 
tlfCs in action to quiet title are In¬ 
admlssible on Issue of fraud of at- 
torney Involved therein, on theory 
files would Show that attomey made 
false aflldavit of servlce where the 
matter in such files had no legriti- 
mate evidentiary value to show the 
fraud clalmed.—Shlmpones v. Stick- 
ney, supra, 

65. N.J.—Centreville Buildlngr & 

Loan Ass'n v. Gollln, 176 A. 356, 
117 N.J.Eq. 412. 

Tenn.—Security Finance Co, v. Dun- 
can, 6 Tenn.App. 631. 

22 C.J. p 796 note 48. 

Xdentlty of parties 

Admlsslon in action to establish 
title to land of copy of copy of ad- 
judlcatlon in bankruptcy was im¬ 
proper, there belngr no showingr that 
defendant In case at bar and bank- 
rupt were same person.—Jaokson v. 
Burnham, 152 A. 66, 129 Me; 344. 

66L Ohlo.—Cincinnati Gas & * Elec¬ 
tric Co. V. Coffelder, 31 Ohio Cir. 
Ct. 26. 

67. N.C.—Cobb V. Atlantic Coast 
Line R. Co., 96 S.B. 92, 176 N.C. 
130. 

22 C.J. p 796 note 60. 

63. Fla.—^Florida Land Inv. Co. v. 
Williams, 92 So. 876, 8*4 Fla. 167, 
26 A.L.R. 171. 

Ga.—Sellers v. Page, 56 S.B. 1011, 
127 Ga. 633. 

22 C.J. p 796 note 40. 

GenulueiieBs of oourt^s records 
Records of trlal court are suffi- 
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'cient evidence of thelr grenulneness. 
—^Divide Creek Irr. Dist, v. Hol- 
lingsworth, C.C.A.C 0 I 0 ., 72 P.2d 869, 
96 A.L.R. 937. 

69. Ga.—Woods v. Travelers Ins. 
Co., 186 S.E. 467, 63 GaApp. 429. 

PleadlngB and Jud^ment In same 
court 

In action for disabillty beneflts of 
group policy, admlssion of original 
pleadings and Judgment in former 
suit, filed and entered in same court 
in support of plea of res judicata, 
is not error as against objection that 
certified copies were best evidenca 
—^Woods V. Travelers Ins. Co., su¬ 
pra. 

70. Fla—^Huddleston v. Graham, 74 
So. 414, 73 Fla. 360. 

N.C.—^Blalock V. Whisnant, 6 S.B.2d 
130, 216 N.C. 417. 

22 C.J. p 796 note 41. 

Court of forelgn state 

(1) The best proof of the proceed- 
Ings of a forelgn court is the origi¬ 
nal rec6rds, but, as they ordinarlly 
cannot be produced, the usual meth- 
od is to prove such records by swom 
or exemplified copies.—Spaulding v. 
Vincent, 24 Vt. 601. 

(2) Proof by copies see infra S§ 
662-667, 676. 

71. Ind.—^McFadden v. Ferris, 32 N. 
E. 107, 6 Ind.App. 454. 

22 C.J. p 796 note 42. 

72. Ga—^Hartley v. Sanders, 164 S. 
E. 232, 45 GaApp. 273. 

22 C.J. p 796 note 43.. 

73. Ark.—^Mlssourl & N. A. R. Co. v. 
Johnson, 171 S.W. 478, 115 Ark. 
448. 

74b Conn.—^Banach v. Bohinskl, 139 
A, 688, 107 Conn. 166« 



32 C.J.S. 


EYIBENCE 


§ 630 


Certificate of fact or conckision from record. In 
the absence of a statute authorizing the admission 
of such evidence,*^® the certificate of a clerk, judge, 
or other officer of a court as to the existence, pur- 
port, and effect of a recorded judgment or other 
legal proceedings is inadmissible, the record itself 
or a duly authenticated copy being required.76 It 
follows that a Certificate of the clerk of a court is 
not evidence of the character or legal effect of the 
paper to which it is appended, as, for instance, that 
it is a copy of a judgment roll, but only that it is 
a true copy of the origpnal on file in his office.*^^ 

§ 630. - Records of Courts of Probate 

Records of courts of probate on all matters within 
their jurisdiction and required to be recorded are evN 
dence of matters to which they relate. 

The records of courts of probate on all matters 


within their jurisdiction and required to be record¬ 
ed are evidence of matters to which they relate, as 
in the case of other courts of record.’^* The ap- 
pointment of an administrator, for example, may 
be shown by the original record without the produc- 
tion of the letters of administration or accounting 
for their nonproduction,^® and, on an alleged heir’s 
application for partial distribution of the estate, 
orders, decrees, and documentary evidence of the 
probate court may be introduced for the limited 
purpose of showing that such heir had never been 
a party to prior probate proceedings nor mentioned 
therein.so Records of an ordinary or probate court 
have also been held admissible as proclamations of 
the resuit of an election,®^ and as evidence bearing 
on a widoVs election;®^ and to throw light on an 
issue of insanity it has been held proper to admit 
a probate court record of lunacy proceedings.83 


Records of: 

Courts of probate see Infra § 630. 

Justlces’ courts see Infra S 631. 

75. Wis.—^Bltof V. Hoppe, 202 N.W. 

699, 186 Wis. 409. 

22 C.J. p 841 note 40. 

Certifloate In improper form 

An alleged certificate. consisting 
merely of a letter written by clerk 
of court merely reclting that certain 
Judgments against pnor owner of 
plaintlffs’ farm were stili unsatisfied 
of record, which letter had no prop¬ 
er certificate or seal attached, was 
not admissible, under St. 1923 5 4140, 
for purpose of showing other liens 
on plaintifCs’ farm in additlon to 
specified mortgage llabllity which 
defendant was to assume under cou- 
tract for exchange of real property. 
—Bltof V. Hoppe, supra. 

76k Tex.—Burton v. Perry, Civ. 

App., 63 S.W.2d 796, error refused. 
22 OJ. p 841 note 41. 

Xn Alabama 

(1) In suit by husband to annui 
marriage on grround that wife was 
without' capacity to contract mar¬ 
riage at time of purported marriage 
because she was lawful wife of an- 
other, a pa.per certifled to by clerk 
of Georgia court, which was mere 
statement of clerk with Quoted ex¬ 
cerpta, as to what record showed or 
did not Show in divorce proceeding 
filed by wife against her first hus¬ 
band, was not a verified transcript 
of the record and proceeding of the 
court, but was “hearsay”, and prov- 
ed nothing.—Ex parte McLendon, 
196 So. 733, 239 Ala. 664. 

(2) Duly certifled transcrlpt of 
Judgment Itself, not certificate made 
by clerk for reglstratlon in offlce of 
Judge of probate, is proper evidence 
of Judgment,—^Boasberg v. Cooke, 
136 So. 797, 223 Ala. 389. 

(3) By express provlslon of Code 


1907 § 6987 subd 6, the certificate of 
afllrmance or reversal thereby re¬ 
quired to be sent down by the clerk 
of the supreme court is evidence in 
any cause of the facts set forth as 
thereby provlded.—^Kemp v. Dono- 
van. 84 So. 412, 17 AlaApp. 190. 

22 C.J. p 841 note 40 [aj. 

77. U.S.—^Alexander v. Knox, CC. 
Or., 1 F.Cas.No.l70, 6 Sawy. 64. 

TS. U.S.—^Matheson v. National 

Surety Co., C.C.A.Alaska, 41 P.2d 
156. 

IU.—Follett V, IlUnois Cent R. Co., 
209 IlLApp. 81. 

N.C,—Cos V. Wrlght, 11 S.E.2d 168, 
218 N.C. 342. 

Pa.—^Fayette Title & Trust Co. v. 
Nelson, 174 A. 699, 114 Pa.Super. 
402. 

Tex.—^Harris v. Hubbert, Civ.App., 
82 S.W.2d 726, error refused— 
Dial V. Martin, Civ.App., 37 S.W.2d 
166, reversed on other grounds 
Martin v. Dial, Com.App., 57 S.W. 
2d 75, 89 AL.R, 671. 

22 C.J. p 796 note 62. 

Retum not made part of Jixdgmetat 
Documentary evidence conceming 
partition of land sought to be re- 
covered was properly excluded, 
where return was not made the 
Judgment of the ordinary.—^High- 
tower V. Keaton, 144 S.B. 769, 167 
Ga. 94. 

79. Ga.—^Roe v. Sellars, 46 Ga. 66y. 
S.C. —^Browning v. Huff, 18 S.C.Ii. 
174. 

22 C.J. p 796 note 63. 

Belevancy of record 
Record of appointment of admin¬ 
istrator is admissible as relevant in 
suit to enjoin application for year's 
support by widow claiming child's 
part in estate,—Federal Land Bank 
of Columbia v. Henson, 144 S.B. 728, 
166 Ga.,867. 


80. Cal.—^In re BelFs Estate, 243 P. 

423, 198 Cal. 32. 

31. Ga.—^Klimsey v. Mickel, 12 S.B. 

2d 567, 191 Ga. 168. 

Effect of court exceeding its author- 
ity 

An order of the ordinary statlng 
facts showing adoption of stock law 
at county-wide election was admis¬ 
sible in evidence as a proclamatlon 
of the resuit, even if ordinary ex- 
ceeded his authority by declaring 
that the law would go Into effect 
on a stated date.—Kimsey v, Mickel, 
supra 

82. Ga—^Maxwell v. Citizens* Bank, 

139 S.E. 864, 166 Ga. 125. 

Beport of appralsers showing aieo> 
tion 

Where appraisers set aside a cer¬ 
tain sum of money as a year's sup¬ 
port for a widow and minor chil- 
dren, which the retum of the ap¬ 
praisers showed the widow elected 
to take in described lands, such elec¬ 
tion in effect constituted a purchase 
of the lands with the sum set aside, 
and the report of the appraisers 
showing the election was properly 
admitted to show the full transac- 
tion.—^Maxwell v, Citizens* Bank, 
supra 

83. ICan.—^Witt v. Heyen, 222 P. 

120, 115 Kan. 334, denying rehear- 

ing 221 P. 262, 114 Kan. 869. 

Insanity as defense to breach of 
promise 

The original or a correct copy of 
the statement of lunacy made by the 
probate Judge, in committing an in¬ 
sane person to the asylum, as re¬ 
quired by L.1870, c. 20 § 2, Gen.St. 
1889 § 3724, is admissible in evi¬ 
dence in an action for breach of 
the marriage promise, where one of 
the defenses was insanity in plaln- 
[ tiff*s family, precluding her mar- 
irlage under Gen.St.l915 §S 61'56, 


82 0.J.S.-31 
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The record of a probate court is not, however, ev- 
idence of matters which are not required to be re- 
corded.^^ 

§ 631. -Justices* Records 

Records, dockets, or minutes of the proceedings In 
courts of Justices of th© peace, where ppoperly authen- 
tlcated and proved, may be recelved In evidence. 

The records, dockets, or minutes of the proceed¬ 
ings in the courts of justices of the peace, if prop- 
erly authenticated and proved, have been held to 
be admissible,^5 although authenticated copies there- 
of would also have been admissible.^® 

Such evidence has been admitted whether the 
keeping of a justice’s docket was required by stat¬ 
ute®*^ or not;^® but it has been held, as shown in¬ 
fra § 632, that where the law requires a docket to 
be kept by a justice it will be evidence of nothing 
not required or authorized to be entered thereon. 

§ 632. — Docket Entries, Minutes, Origi- 
nal Papers, Etc. 

Docket entpies, minutes, and original papers may 
be admfssible where they are relevant to the Issues on 
which they are offered. 

Subject to the rules goveming best and secondary 


evidence of judicial records, see infra § 809, docket 
entries, minutes and original papers may be admis- 
sible where they are relevant and material to the 
issues on which they are offered.^® Where the 
judgment entry, as made in the minutes, is by stat¬ 
ute made a part of the final record in the case, it 
is admissible in evidence as such.^® Where a for- 
mal record is not required to be kepf by law, docket 
entries which are permitted as a substitute for a 
formal record may be received.®^ Moreover, the 
rule supported by numerous authorities is that un- 
til the record is fully extended the docket is the 
record and the files, minutes, and entries therein 
are admissible,®® although a certified copy of the 
same is obtainable.®® A formal permanent entry 
of judgment on the judgment book has been held 
to be the original record, and therefore evidence of 
the judgment without the filing of the judgment 
roll.®^ 

Such entries, minutes, and papers should be ex- 
cluded where they are irrelevant,®^ or where they 
are pure hearsay without official status;®® and 
docket entries or entries in a judgment book con- 
stituting mere memoranda of the judgment and pro¬ 
ceedings may be excluded where they do not rise 
to the dignity of a record, are incomplete, or are 
not the best evidence available.®^ It has also been 


6157, as amended by L.ISIS c. 280.— 
Wltt v. Heyen, supra. 

84. Mo.—State v. Henderson, 88 S. 
W.2d 893, 907, 230 Mo.App. 1, cit- 
Ingr Corpus Juris. 

22 C.J. p 797 note 54. 

85. Idaho.—State v. Sedam, 107 P. 
2d 1065, 1069, citing Corpus Juris. 

N-.y.—^Koland v. Van Aken, 290 N. 

T.S. 768, 248 App.Div. 918. 

22 C.J. p 797 note 55. 

Admlsslbllity of record on trial de 
novo see the C.J.S. tltle Justices 
of The Peace § 204. also 86 C.J. 
p 838 notes 74-79. 

Authentlcation of Justice^s records 
see infra § 635. 

WhexL produoed and swom. to the 
orlgrinal record of a Justice’s court 
is admissible.—^Kean v. Hlce, 12 
Sergr. & H. Pa. 203. 

86. Ga.—Harrell v. Kelley, 94 S.E. 
830, 21 Ga.App. 525. 

22 C.J. p 797 note 66. 

87- Ind.—^Reed v. Whitton, 78 Ind. 
679. 

22 C.J. P 797 note 67. 

88. Mlnn.—Chapman v. Dodd, 10 

360. 

89. Ala:—McNeil v. Ritter Dental 
Mfgr. Co., 104 So. 230, 213 Ala. 24 
—^Brown v. Shelby County, 86 So. 
416, 204 Ala. 252. 

Ga.—Parrish ▼. Barwlck, 144 S.£2. 


736, 167 Ga. 214—Oliver v. 0’Kel- 
ley, 173 S.E. 232, 48 Ga.App. 762. 
Mo.—^La Crosse Lumber Co. v. Pow- 
ell, App., 247 S.W. 1022. 

Okl,—^Healdton Oil & Gas Co. v. 
Regnier, 39 P.2d 973, 170 Okl. 271. 

Docket entries 

(1) In an action by condltional 
vendor to replevin a silo from land 
that had been sold under execution, 
docket entries In a claimanfs suit 
in the same court from which the 
writ of fleri facias issued under 
which the farm was sold was ad¬ 
missible as tending to show notlce 
of plalntill*s rights by defendant, 
who purchased the farm under the 
writ of fleri facias.—^Lewis v. B. P. 
Schlichter Co., 112 A. 282, 137 Md. 
217. 

(2) The execution dockets and fee 
books used by the clerks of the 
court, by which a Judgment was 
rendered for several years, after the 
rendition of the Judgment, are ad¬ 
missible to Show, by the absence of 
notations therein, that no execution 
had been issued on the Judgment.— 
Jackson v. Wallace, Tex.Com.App., 
252 S.W. 746, aflELrmlng, Civ.App., 
239 S.W. 698. 

lUiLutes of conuuon pleas court 
offered to show that court record 
dld not disclose that tax deed under 
which defendant claimed tltle was 
acknowledged in open court was 
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competent.—Cajns v. Matthews, 162 
A. 501, 106 Pa.Super. 582. 

90. Ala.—^Hale v. Helms, 81 So. 840, 
17 Ala.App. 62. 

91. U.S.—Philadelphia, W. & B. R. 
Co. V. Howard, Md., 13 How. 307, 
331, 14 L..Bd. 167. 

22 C.J. p 797 note 63. 

98. Mass.—^Heard v. Tumer, 126 N. 

B. 596, 234 Mass. 526. 

22 C.J. p 798 note 64. 

93. Mass.—^Luce v. Dexter, 136 
Mass. 23. 

94i Mlnn.—Williams v. McGrade, 13 
Mlnn. 46. 

95. Wyo.—^Housley v. Tobin, 286 P. 
383, 41 Wyo. 419. 

96. Mass.—Shaplro v. Park Tnist 
Co., 149 N.B. 313, 258 Mass. 883. 

Calendar entry by Judge without 
Jurlsdlctlon 

Where, in an action for vendors* 
breach of contract to ciear land sold, 
the defense of settlement was inter- 
posed, a calendar entry in the hand- 
wrlting of a Judge, who did not have 
Jurisdiction to try the case that it 
was settled was properly excluded. 
—Golos V. Worzalla, 190 N.W. 114, 
178 Wis. 414. 

97. Ariz.—^Balley v. Kenagy, 144 P. 
636, 16 Ariz. 272. 

Miss.—Lehr v. Hali, 6 Mlss. 54. 
Okl.—^Bouquot v. Aard, 163 P. 1104, 
54 Okl. 56. 
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considered that docket entries required by law show- 
ing that there is a judgment are not admissible in 
connection with the judgment.^s 

Minutes and notes. The judge*s minutes or notes 
have been held not to be evidence,®^ although there 
is also authority for the contrary view,l and it has 
been held that such minutes, although no part of 
the record, are admissible in the absence of a rec- 
ord as tending to show the judgment actually ren- 
dered.2 

Notes made by a grand jury during its investiga- 
tions have been held incompetent as evidence in an 
action on a fire policy,^ and entries on a police blot- 
ter are not competent evidence in a civii suit to 
prove the conviction of a person for crime.** 

On the trial of an issue of nui tiel record in the 
same court where the alleged record is kept, it is 
not necessary to produce a formal record of the 
alleged proceedings, but it is sufficient to have the 
docket entries and original entries laid before the 
court for its inspection.^ 

Original detached papers. The original detached 
papers in a suit, on file in the oflSce where the court 
records are kept, may be used in evidence if the 
complete record has not been made up,® and it has 
even been held that‘the original separate papers in 
an inferior court may be received in evidence in a 
superior court J 

When a formal or technical judgment roll has 


§ 633 

been made up, however, it and not the original pa¬ 
pers or docket entries is the legal evidence to es- 
tablisH what the record contains,® at least in the ab¬ 
sence of evidence that the record has been lost or 
destroyed.9 On proof of the loss or destruction 
of an original paper, regular docket entries with 
relation thereto^o or other memoranda kept by the 
clerk^i may be received. However, an execution 
itself is the best evidence of its existence and con- 
tents, and its loss or destruction must be shown 
to render the secondary evidence admissible.^^ 

Use of abbreviations in docket entries. The fact 
that abbreviations are used in docket entries does 
not render them inadmissible if the meaning of such 
abbreviations is apparent.^^ 

Docket of fustice. It has been held that, where 
the law requires a docket to be kept by a justice, it 
is evidence of nothing not required or authorized 
to be kept thereon.^^ 

§ 633. -Matters Included in Record 

a. In general 

b. Pleadings 

a. Ih Ckneral 

Every part of a Judicfal record Is admissible to prove 
that which It legitimately sets forth. 

Since a judicial record as a whole imports veri- 
ty, every part of it is admissible to prove that which 
it legitimately sets forth.^^ Ali entries and papers 


Vt—Gibson v. Holmes, 62 A., 11, 78 

Vt. 110, 4 L.R.A„N.S., 461. 

22 C.J. p 797 note 62. 

Sntry om proof of rendltlon. of Jud^r- 
meut 

A Judgrment entry alone, unaccom- 
panied by any other part of the rec¬ 
ord of such judgment, or any suffi¬ 
cient explanation of its absence, 
when offered in evidence for a pur- 
pose other than to show the fact 
of Its rendltlon, is inadmissible If 
reasonably objebted to, a rule not 
quallfied by the fact that the judgr- 
ment offered Is from a court of gen¬ 
eral Jurisdictioh, nor by the fact 
that it may contain general recitals 
of Jurlsdlclion.—Short v. Blalr & 
Hughes Co., Tex.Civ.App., 280 S.W. 
427. 

Jodlclal record showliig an eutry 
by the prothoiLotary that the sheriff 
had adknowledged a ceirtaln deed 
amounts to nothing more t ha/n an 
abstract of the deed. It is not even 
a copy, and is secondary evidence 
which, where the tltle Is in issue, 
cannot be introduced In evidence un- 
less the orlgrlnal deed is produced or 
its absence satlsfactorily explalned. 


—^Lodge V. Berrler, 16 Serg. & R. Pa. 
297. 

98. Md,—Shipley v. Pox, 16 A. 275, 
69 Md. 672. 

99, 111.—^McCorxnick v. Wheeler, 86 
111. 114, 85 Am.D. 388. 

22 C.J. p 798 note 70. 

Coxpns Jnxls cited in case involv- 
ing a criminal prosecution.—Calvert 
V. State, 155 So. 389, 390, 26 Ala. 
App. 189. 

1. N.T.—Haddow v. Lundy, 69 H.T. 
320. 

22 C.J. p 798 note 71. 

2. lowa.—^Mahaska County v. Ben- 
nett, 129 N.W. 838, 150 lowa 216, 

3. Ala.—Great American Ins. Co. v. 
Pearson, 127 So. 233, 220 Ala. 664. 

Admlssibility of grand Jury's min¬ 
utes in criminal prosecution see 
Criminal Law § 846. 

4. Wls.—^Rissling v. Milwaukee 
Electric Ry. & Light Co., 234 N. 
W. 879, 203 Wis. 654. 

6. Md.—^Lerlan v. Rohr, 6 A. 867, 
66 Md. 96. 

6. CaL—Sharp v. Lumley, 34 CaL 
611. 

22 C.J. p 798 note 73. 
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7. N.C.—Lash v. Thomas, 86 N.C. 
313. 

22 C.J. p 798 note 74. 

8- lowa.—^Baxter v. Pritchard, 86 
N.W. 633, 113 lowa 422. 

22 C.J. p 798 note 76. 

9i Conn.—Waterbury Lumber & 
Coal Co. V. BUnckley, 52 A. 739, 76 
Conn. 187. 

10, 111.—^Ellls V. Huff, 29 111. 449. 

22 C.J. p 799 note 77. 

IL Va.—Brown v. Campbell, 33 
Gratt. 402, 74 Va. 402. 

22 C.J. p 799 note 78. 

12. Ala.—^Ayers v. Roper, 20 So. 
460, 111 Ala. 651. 

22 C.J. p 799 note 80. 

13. U.S.—Baskin v. U. S.. 111., 209 
F. 740, 126 C.C.A 464. 

14. N.J.—^Hunt V. Boylan, 6 N.J. 
Law 211. 

22 C.J. p 797 note 69. 

16. N.J.—Nugent v. Lindsley, 116 
A 790, 97 N.J.Law, 268, citing 
Corpus JUxls. 

22 C.J. p 799 note 81. 

Incomplete judicial record see inf^ 
§ 647. 



§ 633 

legitimately forming a part of the record may be 
admitted,^® such as a clerk^s appointment of depu- 
ties,^*^ or a master^s report,i* at least where such 
evidence is material and otherwise competent,!^ al- 
ihough evidence of this character should be exclud- 
ed where it is not relevant and material.^o 

The nile admitting records applies, however, only 
to such matters as are legitimately a part of the 
record and not to mere collateral papers incidental- 
ly connected with the proceedings.^i Thus bilis of 
exceptions have been held not to form a part of 
the record so as to entitle them to admission.^^ 

Assignment of judgment An assignment of a 
judgment of a United States court is not a judicial 
proceeding, within the meaning of the act of con- 
gress giving faith and credit to the judicial pro- 
ceedings of any court of the United States attested 
by the clerk thereof, and certified by the judge, and 
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hence is not admissible in evidence, without proper 
proof of its execution.*^ 

Opinion of court. An opinion of the court has 
been held not admissible in evidence,^4 at least 
where not authenticated.25 On the other hand, an 
opinion which served the purpose of findings has 
been held admissible to prove the ground on which 
the decree proceededj^B and in an action to recover 
an attomey’s fee which was contingent on secur- 
ing a decision of the supreme court sustaining the 
validity of certain municipal bonds, the published 
official report of the court’s opinion has been held 
admissible to show the holding-^*^ 

Writs and returns. An execution or other writ 
and the return of a sheriff or other officer thereon, 
made pursuant to law, are, when filed, a part of the 
record of the court, and admissible as such,28 and 
the records of a clerk*s office may be admissible to 
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16. Ala.—^Brown v. Shelby County, 
86 So. 416. 204 Ala. 252. 

Tenn.—^Ridley v. Haiman, 47 S.W.2d 
760, 164 Tenn. 239. 

22 C.J. p 799 note 83. 

Sliexlff^s deed; oorelessly kept docket 
lEjxclusion of a shenfiTs deed from 
evidence, in vlew of the careless 
manner in which the execution dock- 
et was kept, was error notwlth- 
standingr there was no entry In the 
execution docket of the issue of writ 
of venditioni exponas.—^W. T. Carter 
& Bro. V. Bendy, Tex.Civ.App., 261 
S.W. 266. 

17. Mo.—^Whalen v. Buchanan 
County, 111 S,W.2d 177, 842 Mo. 
83. 

Explanatory of order 

In action by chlef deputy county 
clerk for balance of salary, written 
appointment by county clerk naming 
plaintifC as chief deputy and others 
as class A deputies, addressed to 
county court and on flle in archives 
of that body, which approved the i 
appointments by its order of record 
referringr to such writlnff, was ad- 
mlssible as explanatory of order of 
record and a part thereof.—^Whalen 
V. Buchanan County, supra. 

18- Tex.—^Forman v. Irby, Civ.App., 
116 S.W.2d 1229, error refused. 
Term report rendexed in foreclosure 
proosedlnfir 

■ In suit to remove as a cloud on 
title an oil and gas lease executed 
by one of two mortgage underwrit- 
ers who after having sold mortgage 
notes obtained title to the land un¬ 
der foreclosure decree, the term re¬ 
port of the master which included 
receipts ftom noteholders for their 
distributlve shares of purchase mon- 
ey from foreclosure sale was prep- 
erly adnoltted as a part of foreclo¬ 
sure proceeding en which lessee Imus- 


ed its title.—Warford v. McQueen, 
31 N.E.2d 699, 376 111. 372. 

19. Pa.—Numbers v. Shelly, 78 Pa. 
426. 

22 C.J. p 799 note 84. 

20. Colo.—^Howard v. Pisher, 288 P. 
1042, 86 Colo. 493. 

2L. Mo.—See Wahl v. Cunningham, 
66 S.W.2d 1062, 1059, 832 Mo. 21, 
citlng Corpus «Turis. 

N.C.—Gauldln v. Town of Madison, 
102 S.E. 861, 179 N.C. 461, 10 A.L*. 
R. 1497. 

22 C.J. p 799 note 86. 

Offloer’s oomplaint oharglag theft 
In a suit on a policy to recover 
damages to a car from theft, com- 
plalnt made by patrolman charging 
party with theft of car in questlon 
was not evidential.—Smith v. Na¬ 
tional Union Fire Ins. Co., 130 A. 
371, 3 N.J.Misc. 994. 

22. U.S.—^May v. International L. 
& T. Co., Tex., 92 F. 446, 34 C.C.A. 
448. 

22 C.J. P 800 note 87. 

Objeot of bm 

The sole object of a bili of excep¬ 
tions is to certify the facts embodi- 
ed therein to an appellate tribunal 
and to enable the appellate court to 
revise the prooeedings of the in¬ 
ferior court.—Shotwell v. Hamblin, 

23 Miss. 166, 55 Am.I>. 83—^Robinson 
V. Lane, 22 Miss. 161. 

23. Mo.—Wonderly v. Lafayette 

County, 61 S.W. 746, 160 Mo. 636, 
78 Am.S.R. 474, 45 Li.R.A. 386. 

24. Cal.—Wixson v. Devlne, 7 P. 
776, 67 Cal. 341. 

111.—Cullen V. Higgitts, 138 I11.A. 

168. 

Wash.—^Regenvetter v. Ball, 229 P. 

321, 131 Wash. 166. 

Decisions of courts of other States 
as proof of law thereof see supra 

8 628 


IMCnnlcipal court opiniom as part of 
record 

Opinion of appellate division of 
municipal court of Boston was no 
part of record and was inadmisslble 
in evidence.—Jones v. Cella, 187 N. 
E. 294, 284 Mass. 164. 

Statement of facts in, opinion 

Condensed statement of maker*s 
buslness deallngs taken from a sum- 
mary appearing in oourt opinion is 
properly excluded in action against 
payee indorser.—Grenda v. Kitchen, 
170 N.E. 619, 270 Mass. 669. 

Trlal not resulting in judgment 
Opinion of judge on issues of fact 
in trial which did not resuit in a 
judgrment is not admissible in evi¬ 
dence on a second trial before an- 
other court.—^Eckerson v. Archer, 41 
N.T.S. 802, 10 App.Div. 344. 

25. Cal.—Wixson v. Devine, 7 P. 
776, 67 Cal. 341. 

Authentlcation of records see infra 
§8 634, 635. 

26. N.T.—Cahlll v. Liverpool Stand¬ 
ard Marine Ins. Co., 97 N.E. 486, 
204 N.T. 190, afllrming 124 N.T.S. 
496, 139 App.Div. 780. 

27. Colo.—^Keeler v. BCoyt, 140 P. 
191, 67 Colo. 120. 

28. U.S.—Shoup V. Marks, Alaska, 
128 F. 82, 62 C.C.A. 540. 

22 C.J. p 799 note 85. 

Oamishment 

In eictlon on note wherein defend¬ 
ant sought to ofCset value of pledged 
stock which had allegedly been con- 
verted by plaintifC, petition and 
gamishment writ in prior action be- 
tween same parties on note was 
properly admitted' to show amicable 
adjustment and absence of any claim 
of conversion up to that time, es- 
pecially where defendant had testi- 
fled to prior suit, and referred to 
eentents cf petitien.—Bateman v. 
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show the validity of proceedings for a writ of at- 
tachment.29 

b. Fleadings 

For certain purposes pleadings may be admlsslble 
In evidence. 

Under the rules discussed in subdivision a of this 
section the pleadings in a suit or action are admis- 
sible for some purposes,as in the case of verified 
pleadings in former actions involving one or more 
of the parties to a suit,31 provided the pleadings 
are relevant and material.32 The original pleadings 
may be admissible, although copies might have been 
introduced.33 In a proper case a pleading may be 
introduced to corroborate34 or contradict35 a wit- 


ness, to rebut an inference,33 or to establish an ad- 
mission against interest,37 or to show various mat- 
ters, such as the cancellation33 or construction33 
of a contract, the character of personal relations,^® 
the history of a transaction,^! or who were attor- 
neys for a particular person.42 

On the other hand, pleadings may and should be 
excluded where they are irrelevant or immaterial to 
the issues of the case at bar,^3 as where the plead¬ 
ing contains no admissions bearing on the matters 
in issue,^^ or is incompetent because essentially self- 
serving,^3 or where its authenticity or genuineness 
is not shown."*® Aside from the question of ad¬ 
missions, pleadings in the same or a different suit 
do not constitute evidence of the truth of the facts 


Daniel, Tex.Civ.App., 90 S.W.2d 276, 
error dlsmissed. 

Bz parte statement as to Isanaxice 
and levy 

An ex parte statement filed in the 
county clerk*s office stating* that an 
execution was issued against a par- 
ly and levied on his interest in cer¬ 
tam land is no evidence some eleven 
years later in a suhsequent suit in¬ 
volving such land that such or any 
lien exists against the land, nor is it 
competent evidence that such an 
execution was Issued or was levied 
or that such a lien ever exlsted in 
fact.—Whittaker v. Chenault, 232 S. 
W, 391, 192 Ky. 81. 

29. S.D.—Stokes V. Christenson, 213 
N.W. 960, 61 S.D. 365, reversing 
209 N.W. 338, 60 S.D. 230. 

XnoonslBtent statesnents 
That clerk’s file contains conflict- 
ing statements does not affect Its 
admisslbility.—Stokes v. Christen¬ 
son, supra. 

30. Ala.—Jones v. Woodward Iron 
Co., 82 So. 26, 203 Ala. 66. 

Ind.—McKern v. Beck, 126 N.B. 641, 
73 Ind.App. 92. 

Mo.—Everhardt v. Gamer, App., 100 
S.W.2d 71. 

N.C.—Potts V. Carter-Cobb Motor 
Co., 131 S.B. 739, 191 N.C. 821. 
Pa.—Buehler v. Philadelphia & R. 

Ry. Co., 124 A. 326, 280 Pa, 92. 
S.D.—In re Common School Dist. in 
Highmore Independent School 
Dist, of Highmore, Hyde County, 
222 N.W. 690, 64 S.D. 146. 

Tex.—Bateman v. Daniel, Civ.App., 
90 S.W.2d 276, error dismissed. 

22 C.J. p 799 note 82. 

31. Minn.—Farmers* Co-op. Bxch. 
Co. of Good Thunder v. Pidellty & 
Deposit Co. of Maryland, 182 N.W. 
1008, 149 Minn. 171. 

Pa,—Charles v. Arrington, 167 A. 

428, 110 Pa,Super. 173. 
Aoknowledgement of faots averred 
Verified former pleadings between 
same parties concemlng same con- 
troversy, but when position of par¬ 


ties was reversed, are admissible at 
least as acknowledgements of the 
facts therein contained, although 
bili was dismissed by consent, par- 
ticularly where no objection was 
made to offer in evidence.—Charles 
V. Arrington, supra. 

32. Tex.—Hines v. Bost, Clv.App., 
224 S.W. 698, dismissed for want 
of jurisdiction. 

Veilfled pleading 

^A pleading, made and verified by a 
party in another action, is compe¬ 
tent evidence, so far as relevant, in 
an action to which he is a party.— 
Farmers’ Co-op. Exch. Co. of Good 
Thunder v. Fldelity & Deposit Co. 
of Maryland, 182 N.W. 1008, 149 
Minn. 171. 

DetexmiiLatlon. of relevaaioy and ma- 
terlality 

The relevancy and materlality of 
pleadings are to be determlned by 
the rules govemlng the admissiblllty 
of other testimony.—Hines v. Bost, 
Tex.Civ.App., 224 S.W. 698, dis¬ 
missed for want of jurisdiction. 

33. Ala.—Walker County v. Burde- 
shaw, 169 So. 227, 232 Ala, 621. 

Original volTtntary petitlon in. banlc- 
mptcy 

Ga,—^Myers v. Wright, 123 S.B. 740, 
158 Ga, 418. 

34. Cal.—^MacPherson v. West Coast 
Transit Co., 271 P. 609, 94 Cal.App. 
463. 

Corroboration and impeachment of 
witnesses see the C.J.S, title Wit- 
nesses § 468 et seq., also 70 C.J. p 
769 note 9 et seq. 

35. Wash.—^Regenvetter v. Ball, 229 
P. 321, 131 Wash, 155. 

36. Cal.—^MacPherson v. West Coast 
Transit Co., 271 P. 509, 94 Cal. 
App. 463. 

37- Tex.—^Houston, E. & W. T. Ry. 
Co. V. Walt, 70 S.W. 631, 96 Tex. 
121 . 

Mode of provlng admissions see su¬ 
pra S 372. 
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■ 3& lowa.—^Pierce v. Dichtenstein, 
242 N.W. 69, 214 lowa 316. 

39. Tex.—Jackson v. Thompson, 
CIv.App., 74 S.W.2d 1066. 

40. 111.—^Powell v. Bechtel, 172 N. 
E. 765, 340 111. 330. 

Or.—Stone v. First Nat. Bank, 197 
P. 304, 100 Or. 528, affirmed 198 
P. 244, 100 Or. 628. 

Where relatlons foxmerly snbsist- 
ing between testator ^d his son be- 
come material on a will contest, a 
bili of complaint flled by testator 
to recover land theretofore conveyed 
to the son is admissible as bearing 
on the character of their relations.— 
Powell V. Bechtel, 172 N.E. 766, 340 
111. 330. 

41. Or.—Stone v, First Nat. Bank, 
197 P. 304, 100 Or. 628, affirmed 198 
P. 244, 100 Or. 628. 

42. Mo.—^Rhoades v. Robinson’s Es- 
tate, 6 S.W.2d 1007, 222 Mo.App. 
912. 

43- Cal.—^Miles v. Rosenthal, 266 P. 

320, 90 CaLApp. 390. 

111.—^Fuchs V. Par Kar Amusement 
Co., 236 I11.APP. 487. 

44. Minn.—Jeddeloh v. Altman, 247 
N.W. 612, 188 Minn. 404. 

Pa.—^Popalis v. Tanchura, 173 A. 
743, 114 Pa.Super. 204. 

45. Tex.—^Freeman v. Hawkins, 14 
S.W. 364, 77 Tex. 498—Com v. 
Crosby County Cattle Co., Com, 
App., 25 S.W.2d 290, affirming 
Crosby County Cattle Co. v. Corn, 
Civ.App., 25 S.W.2d 283, and re- 
hearing denied Corn v. Crosby 
County Cattle Co., Com.App., 29 
S.W.2d 999. 

Self-serving declarations see supra, 
§ 216. 

46. 111.—Gavin v. Keter, 278 111. 
App. 308. 

Authentication of: 

Judicial records generally see In¬ 
fra § 634. 

Justlce*s records see In&a § 635. 
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therein alleged,^^ and it has been held that the 
pleadings on which the case is tried are not ad- 
missible in evidence because such pleadings are be- 
fore the court and it is its duty to construe them.'^^ 
It has also been stated that the pleadings in a case 
determine the issues and primarily are not evidence 
for any purpose unless made so by statute,^ ^ and it 
has been held that a fact averred in the statement 
of claim and not specifically denied in the affidavit 
of defense, is an admitted fact but does not become 
so unless put before the jury in an approved man- 
ner,50 but that a plaintiff may properly prove his 
case by putting into evidence averments of a state¬ 
ment of claim and corresponding averments of his 
opponentes affidavit of defense which fail effective- 
ly to deny such averments.®^ 

Where, ^der statute, the failure of defendantes 
answer to deny the allegations of the complaint 
raises a presumption of the truth of such allega¬ 
tions, it may be permissible to introduce plaintiffis 


bili of particulars.52 

Abandoned pleadings. Abandoned pleadings of 
either plaintiff or defendant may be admissible 
against him.58 

Interrogatories and answers. Interrogatories and 
answers have been held to be evidential only in the 
case to which they relate, and it is improper to ad- 
mit them in evidence in another case.*54 

§ 634. -Authentication of Records Gen- 

erally 

A court may on Inspection of its own records dis¬ 
pense with proof of thelr authenticity, but the authentlcl- 
ty of records of another court must be satisfactorlly es- 
tablished. 

The book of records of a court proves itself when 
offered in evidence in the same court, since a court 
will take judicial notice of its own records,B5 and 
this principle extends to different parts or sec- 
tions of the same court.56 


47. Ky.—^Hogle*s Guardian v. Wolf- 
zorn, 58 S.W.2d 577, 248 Ky. 396— 
Clover Farm Dairy Co. of Mem¬ 
phis, Tenn., v. Gillum, 299 S.W. 
1066. 222 Ky. 20. 

N.J.—Scott-Newcomb, Inc. v. Mai> 
ron, 17 A.2d 611, 126 N.J.Law 628. 
Tex.—^Roadway Express' v. Gaston, 
C1V.APP., 90 S.W.2d 874—Cltlzens’ 
Nat. Bank of Waco v. Del Rlo 
Bank & Trust Co., Clv.App., 11 S. 
W.2d 242. 

Wash.—^Regenvetter v. Ball, 229 P. 

821, 181 Wash. 166. 

Conclusiveness and effect of plead¬ 
ings see Infra § 772. 

Deolaxatlon In Intervenlng' petltlon 
that there was no admlnistration of 
decedent*s estate or necesslty there- 
for is mere hearsay and not compe¬ 
tent evidence of the facta declared. 
—^Lawrie v. Miller, TexCom.App„ 45 
S.W.2d 172, reversing Miller v. Low- 
rie, Clv.App., 26 S.W.2d 984. 

Plea In ahatement 

In shipper*s action against Insurer 
for insured’s negligence in trans- 
porting furniture, plea in abatement 
alleging that policy, if any, contalned 
no provision which vrould permit 
shlpper to sue is not competent to“ 
Show existence of liabillty policy.— 
Sun Ins. Office v. Dunn, Tex.Civ. 
App., 79 S.W.2d 1109. 

Vexilled petitioin in another suit is 
not competent evidence of facts stat¬ 
ed therein.—Neblett & Norman v. 
Goukas, Tex.Clv.App., 40 S.W.2d 
1113. 

UiLvexUBed allegations 

Allegations of amended petltlon 
of plalntifCs and Interveners not 
sworn to which were expressly de¬ 
nied constituted no proof of title of 
ttmber.—^Davis v. Shelby, Tex.Civ. 
App., 288 S.W. 212. 


4S. Mo.—^Everhardt v. Qamer, App., 
100 S.W.2d 71—Wilson v. Prankel, 
App., 61 S.W.2d 363—Wesner v. 
St. Louls & S. P. R. Co., 163 S.W. 
298, 177 Mo.App. 117. 

49. Pa.—^Buehler v. XJ. S. Fashion 
Piate Co., 112 A. 632, 269 Pa. 428 
—Skillman v. Maglll, 98 Pa.Super. 
72. 

Affidavit of valna in replevin ac¬ 
tion is not part of pleadings which 
determines Issues in controversy and 
is not admissible evidence of facts 
therein contalned.—^Ladner v. Por- 
man, 163 A 369, 107 Pa.Super. 246. 
TTnoffexod avexments 
Averments in affidavit of defense 
which are not offered will not be 
considered as part of evidence.— 
Yorkshire Worsted Mills v. Braman, 
176 A 726, 116 Pa.Super. 333. 

50. Pa.—^Buehler v. U. S. Pashion 
Piate Co„ 112 A 632, 269 Pa. 428. 
Three ways of pnttlng admitted 

faot before Jnry are: First, state¬ 
ment by presiding judge to the 
offlcial stenographer in the presence 
of counsel that certain facts averred 
and not denied must be treated as 
admitted; second, direction of coun¬ 
sel that there be placed on the notes 
of trlal certain facts which he ad- 
mits; or third, offering in evidence 
of appropriate portions of the state¬ 
ment of claim and the affidavit of 
defense and having the facts thus 
sought to be established placed on 
the notes of trial.—^Buehler v. U. S. 
Fashion Piate Co., supra. 

61. Pa.—Seaman v, Tamaqua Nat. 
Bank, 147 A 66, 297 Pa. 294. 

52. Idaho.—^A C. White Lumber Co. 
V. McDonell, 268 P. 555, 44 Idaho 
620. 


53. Mo.—^Bverhardt v, Gamer, App., 
100 S.W.2d 71. 

Tex—Hines v. Bost, Clv.App., 224 S. 
W. 698, dismissed for want of 
Jurisdiction. 

Snperseded portloin of answer 
Permltting introduction of part of 
defendants" orlginal answer which 
had been superseded by an amended 
pleading from which part Introduced 
had been omltted is not error, since 
allegations in pleadings are admis¬ 
sible in evidence to be considered by 
jury.—^Miller v. Hooper, Tex.Clv. 
App., 94 S.W.2d 230. 

64. N.J.—Cook V. Soden, I 7 I A 668, 
12 N.J.Mise. 337. 

ITnanswered interrogatories 
In will proponentes suit to annui 
for fraud and colluslon, decr':e deny- 
ing probate, a contestanfs interrog¬ 
atories to proponent are not evi¬ 
dence of contestantes purposes in 
conduct of case, where, by agree- 
ment, they were never answered.— 
Harrls v. Harrls, 99 So. 913, 211 Ala. 
144. 

55. Tex.—^Indemnity Co. of America 
V. Pltts, Clv.App., 38 S.W.2d 883, 
affirmed, Com.App., 58 S.W.2d 63 
—Short V. Blair & Hughes Co., 
Civ.App., 230 S.W. 427. 

22 C.J. p 800 note 93. 

Judicial notice of court*s own rec¬ 
ords see supra § 60. 

Simple Inspection as sufficient 
Records of case on trial are before 
the court, and may be admitted in 
evidence on simple inspection by 
court wlthout further proof of au¬ 
thentici ty.—Wahl V. Cunningham, 66 
S.W.2d 1062, 832 Mo. 21. 

56. Ga.—Hili v. George, 170 S.B. 
826, 47 Ga.App. 272. 
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It is necessary, however, before any original rec- 
ord can be received in evidence in another court 
that the court be satisfied by legal and competent 
evidence that the alleged record is what it pur- 
ports to be.57 This may be shown by producing in 
court either the keeper of the records,58 or his dep- 
uty,5^ and ascertaining from him on oath that it is 
a record of his office, or, it is said, by his certifi- 
cate to the same effect under the seal of court.®® 
It has also been held that an original record may 
be proved to be such by any person who can identi- 
fy it,®i and that original files in judicial proceed- 
ings, when offered in evidence merely to show that 
they exist, may be admitted on any satisfactory ev¬ 


idence of their identity.®^ Where the records of 
another court are produced from proper custody 
and appear on their face to be court records, they 
may be admitted on the theory that there is at 
least a prima facie proof of their identity, authentic- 
ity, and genuineness.®® 

It has been held unnecessary for a party offer- 
ing in evidence unappealed orders of a court of pro¬ 
bate to' be swom.®^ 

Foreign records. In the absence of a state stat¬ 
ute covering the matter, the authentication of rec¬ 
ords of courts of other States is controlled by the 
federal constitution and statutes.®® 


Different sectloiuB of mimlcipal oonrt 

Orlgrinal court documenta and rec¬ 
ords from municipal court of Atlan¬ 
ta, Fulton sectlon, includingr Jud&- 
ment in claim case, advertisement 
with entries thereon, forthcomlng’ 
bond, and Heri facias, are admis- 
sible in municipal court of Atlanta, 
De Kalb section, without exempli- 
flcation thereof, since there is only 
one municipal court of Atlanta and 
the records of one section do not 
haVe to be proved for introduction 
in another section of the single 
court—^Hill V. George, supra. 

57. Ala,—McDowell v. Hutto, 136 
So. 822, 223 Ala, 307. 
m.—Gavin V. Keter, 278 111.App. 808. 
Ky.—^Brown v. Brown, 268 S.W. 801, 
207 Ky. 133. 

Md.—^Ruth V. Durendo, 170 A. 582, 
166 Md. 83. 

N.J.—^Keller v. Linsenmyer, 139 A. 
33, 101 N.J.Eq. 664. 

Okl.—^KuykendaJl v. Caldwell, 179 P. 
463, 74 Okl. 67. 

Tex.—Jackson v. Piper, Civ.App., 28 
S.W.2d 240. 

22 C.J. p 800 note 94. 

Unauthenticated opinion of court see 
supra § 633. 

Unauthenticated pleadinirs see supra 
§ 633 b. 

*'Zrotlce of snbroffatiLon” 

In death action, paper desigrnated 
as notice of subrogration, found 
among* files of action. In which in- 
demnity company claimed to be sub- 
rogated to extent of compensatlon 
payments made by it to wldow of 
deceased to any rlght of plalntiff In 
action, was inadmlssible, where no 
altempt was made to prove genuine- 
ness of instrument, or truth of mat- 
ters contalned thereln.—^Kerr v. 
Baaham, 264 N.W. 187, 64 S.D. 27. 

TTnmaorked prsaolpe 
In ejectment by holder of tax 
deed, praecipe of purported decree 
conflrming state's alleged tltle to 
land for alleged nonpasnment of tax¬ 
es was not competent where praecipe 
bore no mark of approval by chan- 


cellor.—^Burton v. Callis, 82 S.W.2d 
34, 190 Ark. 906. 

Validlty of master^s report 
In suit to cancel subscription for 
stock in Insurance company, validity 
of report of master in chancery ap- 
pointed in receivership proceedmg 
to determine amount of claims 
agalnst company and order confirm- 
ing report were properly established 
so as to be admissible as evidence 
of unsatlsfied claims agalnst com¬ 
pany by showing that orders pro- 
vided for and recognized notice to 
all parties in Interest, in absence of 
showing that subscriber reserved 
exceptlon to mastei^s report or con- 
firmation thereof.—Porman v. Irby, 
Tex.Clv.App., 116 S.W.2d 1229, er¬ 
ror refused. 

Detexminatlott of admlssibllity of 
pleadlngs 

Where plalntiff did not reply to 
pleading of release of liability by 
plaintlff*s agent, interpretation of 
such pleading, as respects whether 
agency was sufficiently pleaded to 
make averments admissible in evi¬ 
dence where no reply was filed, was 
for court.—^Heather v. N[ew Spartan 
Bulldlng & Loan Ass’n, 190 A. 669, 
126 Pa.Super. 246. 

58. Ky.—Harbison & Walker Co. v. 
White, 114 S.W. 260. 

22 C.J. p 800 note 96. 

Clerk’8 Identification. 

Sufficient foundation is laid for 
Introducing court^s records, by 
clerk’s Identification thereof as files 
of his office.—Stokes v. Christenson, 
213 N.W. 950. 61 S.D. 366, reversing 
209 N.W. 338, 60 S.D. 230. 

Sffeot of poBsesslon by attomey 
The fact that records have been 
in the hands of an attomey pend- 
ing retum to the clerk does not 
necessitate any further foundation 
for their admlssion than the custo- 
mary identiflcation by the clerk.— 
Stokes V. Christenson, 213 N.W. 960, 
51 S.D. 365, reversing 209 N.W. 338, 
60 S.D. 230. 

59. Va.—^Ballard v. Thomas, 19 
Gratt 14, 60 Va. 14. 
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60. S.C.—Perry v. Mays, 20 S.C.D. 
76. 

61- Mich.—McLeod v. Crosby, 87 
N.W. 883, 128 Mich. 641. 

22 C.J. p 800 note 98. 

62. Conn.—^Phelps v. Hunt, 43 Conn. 
194. 

63. N.C.—Cox V. Wright, 11 S.B.2d 
168, 218 N.C. 342. 

Fresnmptlons as to reooxds and or. 
decB of oommissioxLers’ conrts 

(1) In suit by state of Texas in 
its own behalf and in behalf of 
subdivisions of Willacy County to 
foreclose a tax lien, permittlng ex- 
tracts from minutes of commlsslon- 
ers’ court to be read In evidence 
without first showing that such 
minutes had been sigmed by Judge 
and attested by clerk, as required 
by statute, was not error, where 
there was no evidence that minutes 
were not in proper form, such fact 
being presumed.—^Landa v. State, 
Tex.Civ.App., 131 S.W.2d 321, error 
dismissed, judgment correct. 

(2) An order of commlssioners' 
court declarlng resuit of consolida- 
tion elections in school districts was 
admissible to show Consolidated dis¬ 
trictas corporate exlstence, without 
showing validity of acts culmlnating 
in such order, unless order showed 
on its face that attempted con- 
solldation was void.—Crocker v. 
Santo Consol. Independent School 

[Dist, Tex.Civ.App., 116 S.W.2d 760, 
error dismissed. 

Presumptions attendlng judicial pro- 
ceedings see supra § 145. 

64. U.S.—^Matheson v. National Sur- 
ety Co., C.C.A.Alaska, 41 F.2d 165. 

65. N.Y.— Ti. G. Blttleston Law & 
Collection Agency v. Fontaine, 216 
N.T.S. 796, 127 Mlsa 284. 

Authentication of coples of foreign 
records see Infra S5 666, 676. 
DepositioiL not proved part of leooxd 
Deposltion taken in alleged previ- 
ous suit in another state was Im- 
properly admitted, where there was 
no showing that deposltion was 
made part of record in such prevl- 
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An original fieri facias from a United States Cir¬ 
cuit court will, in a contest arising thereunder, be 
recognized by the state courts without proof other 
than intrinsic proof of its genuineness.®® 

§ 635. -Authentication of Justice’s Rec- 

ords 

The docket of a Justice is evidence per se when 
ofTered before him; In other courts his records nnust 
be duly authenticated. 

The docket of a justice is evidence per se where 
it is offered in a cause before the same justice.®^ 

The original records of justices of the peace and 
other inferior tribunals are admissible in other 
courts if their authenticity is establishedjSS as 
a general rule there must be some proof of the iden- 
tity and authenticity of the record other than the 
record itself.®9 The record may be authenticated 
by the oath of the justice himself,70 or, it has been 
held, by the oath of any competent witness who 
can identify the record,or the handwriting of the 


32 C.J.S. 

justice.72 A distinction has been asserted, to the 
effect that, where the records of a justice are of¬ 
fered in proof of the facts which they purport to 
state, they must, if originals, be brought into court 
by the official custodian of them, who can testify as 
to their character, but that, when they are offered 
in evidence merely to show that they exist, they may 
be admitted on any satisfactory evidence of their 

identity.73 

I 636. - Of What Record Is Evidence 

A Judiclal record Is admissible to show the fact 
and tinrve of rendition of a Judgment and its terms and 
effect, but not to establish the exlstence of the facts 
on which the Judgment was predicated. 

A judicial record is always admissible to prove the 
fact that a judgment has been rendered, the time 
of its rendition, and the tenns and effect of the 
judgment,74 for the mere fact that a judgment was 
given, this being a thing done by public authority, 
can never be considered as res inter alios nor 
can the legal consequentes of the rendition of such 


ous suit.—Davis v. Bavls, 13 P.2d 
1109, 64 Nev. 267. 

Blsoliaxiro iu bantauptcy In fed- 
eral court must be certifled when 
offered in state court.—^McClaln v. 
Madry, 6 Tenn.App. 75. 

EsdstexLoe of forelgfa. court 
Court improperly admitted depo- 
sitlon purporting to have been tak- 
en in superior court of another 
state, where there was no evidence 
that there was superior court In 
such state.—^Davls v. Davis, 13 P.2d 
1109, 64 Nev. 267. 

66 . Ga.—^Thomas v. Parker, 69 Ga. 

283. I 

67. N.T.—Groff v. Griswold, 1 Den. 
432—Smlth v. Prost, 6 Hili 431. 

68 . Cal.—Kriste v. International 
Sav. etc., Bank, 119 P. 666, 17 Cal. 
App. 301. 

22 C.J. p 800 note 2. 

69. Conn.—^Banach v. Bohlnski, 139 
A. 688, 107 Conn. 166. 

22 C.J. p 800 note 8. 

Justices mlnntes of testtmony 
In the absence of a statute au- 
thorlzingr proof in thls manner, a 
justlce's mlnutea of the testimony 
of a party in a case before him are 
not admissible for the purpose of 
proving such testimony.—^Bgrgett v. 
Allen, 96 N.W. 803, 119 Wis. 625— 
Zltske V. Goldbersr, 38 Wis. 216. 
Ste]io6rraplier’8 miiuites 
In actlon for injuries sustalned in 
automoblle accident, excludlng 
8 tenogT&pher*s minutes of a hearlnsr 
in a maglstrate*s court was not er¬ 
ror, where the minutes had not been 
properly proved,—Jackson v. Dick- 
man, 9 N.T.a2d 688, 266 App.Div. 


926. reargument denled 11 N.T.S.2d 
667, 266 App.Div. 1003. 

Snmmons Issned by justice 
A aummons purporting to have 
been issued by a justice, but not in 
any way authenticated or certified, 
is inadmissible in evidence.—Chap- 
man v. Duffy, 79 P. 746, 20 Colo.App. 
471. 

70. Colo.—Grimes v. Greenblatt, 
107 P. 1111, 47 Colo. 496, 19 Ann. 
Cas. 608. 

22 C.J. p 801 note 4. 

71. Colo.—Grimes v. Greenblatt, 
107 P. 1111, 47 Colo. 495, 19 Ann. 
Cas. 608. 

22 C.J. p 801 note 6. 

72. Pa.—^Dennison v. Otis, 2 Rawle 
9. 

22 C.J. p 801 note 6. 

7a Conn,—Phelps v. Hunt, 43 Conn. 
194. 

74. U.S.—^Diamond v, New Tork 
Life Ins. Co., C.C.A.I11., 60 P.2d 
884, afflrming D.C., 42 P.2d 910, 
and certiorari denied 62 S.Ct. 26, 
284 U.S. 647, 76 L.Bd. 649. 

Okl.—^Mechanics* & Traders* Ins, Co. 
of New Orleans v. Local Building 
& Loan Ass'n, 261 P. 170, 173, 128 
Okl. 71, citlng Corpus Juris. 

Or.—^Traver v. Naylor, 268 P. 76, 126 
Or. 193. 

Tex.—Short v. Blair & Hughes Co., 
Civ.App., 230 S.W. 427. 

22 C.J. p 801 note 9. 

Admlsslblllty of judicial records of 
civll cases in criminal prosecu- 
tlons see Criminal Law S 846. 
Records of courts of probate as evi¬ 
dence of matters such as appoint-, 
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ment of administrator, wldow*s 

election, etc. see supra § 630. 

Cause of death 

Judgment and verdict in murder 
prosecution showlng lnsured'B exe- 
cution was competent to establish 
fact that death resulted from vlo- 
lation of law, and not from acciden- 
tal causes, in an action at law to 
recover double Indemnity provided 
for in an Insurance policy.—^Dia¬ 
mond V. New York Life Ins. Co., C. 
C.A.I11., 60 F.2d 884j afflrming, D.C., 
42 F.2d 910, and certiorari denied 62 
S.Ct 26, 284 U.S. 647, 7$ L.Ed. 649. 

Divoroe deoree showliifir oustody of 
childrexL 

Decree In divorce suit Is admissi¬ 
ble, in action for alienation of wife's 
affections only to show that husband 
did not have custody of either of 
his ohildren.—^Regenvetter v. Ball, 
229 P. 321, 131 Wash. 166. 

InBolveuoy 

In deposltor's actlon to enforce 
Btockholders» statutory llabllity, 
Judgment roll containing record of 
receivership proceedmgs of bank is 
competent to show its Insolvency.— 
Wright V. Barrlnger, 168 S.E. 737, 
160 S.C. 359. 

Owueishlp 

In an action against a bank by a 
beneficial owner of a note for pro- 
ceeds collected on a note and pald by 
the bank to the payee named there- 
In, a Judgment roll in another case 
by plaintlff against the payee was 
admissible in evidence to show that 
plaintlff was the owner of the note. 
—^Bell V. German-Amerlcan Tnist & 
Savings Bank, 186 P. 217, 43 CaL 
App. 402. 
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judgment be so considered.76 The record is not, 
however, evidence of any matter which can only 
be inferred from it by argument,'^® and the record 
may not be introduced to establish the facts on 
which a judgment was based.'^'^ 

The question of the admissibility of a judgment 
in evidence generally is considered in the C.J.S. title 
Judgments § 839, also 34 C.J. p 1067 notes 74-78. 
A judgment as evidence against a stranger to the 
judgment is discussed in the C.J.S. title Judgments 
§ 821, 34 CJ. p 1050 note 13-p 1055 note 63; the 
conclusiveness of a criminal judgment in a civil suit 
is treated in the C.J.S. title Judgments § 754, also 
34 C.J. p 970 note 3-p 972 note 23. 

Lack of jurisdiction. A judicial record is proper 
and legitimate evidence for the purpose of showing 
that in the case involved the court was without 
jurisdiction of the parties or of the subject mat- 
ter."^® 

Recital as to pendency of suit, The recital in the 
record of a suit pending in another state, that it 


appeared to the court that a nonresident defendant 
had notice of the pendency of the suit, is not prima 
facie evidence that such defendant was served with 
notice within the state where the suit was pend- 
ingJ9 

§ 637. OfScial Registers and Documents 

A record or document kept by a person whose public 
duty It Is to record truly the facts stated therein Is 
o-rdinarily admissible in evidence. 

Subject to the general rules of evidence,®® a rec¬ 
ord or document kept or prepared by a person 
whose public duty it is to record truly the facts 
stated therein is, when relevant, admissible as prima 
facie evidence of such facts,although the state- 
ments therein were made extrajudicially by a per¬ 
son not under oath and not subject to cross-exami- 
nation,®^ and the person who made the record 
may have had no personal knowledge of the mat- 
ters recited,®® provided it was made originally with 
the intent that it shouid be kept as a memorial to 
be referred to and used as evidence.®* The original 


76. Mo.—Jones v. Talbot, 9 Mo. 121. 
Okl.—^Mechanica’ & Traders* Ins. Co. 
of New Orleans v. Local Building 
& Loan Ass'n, 261 P. 170, 173, 128 
Okl. 71, citlng Corpus Juris. 

76. Ala.—McCravey v. Remson, 19 
Ala. 430, 54 Am.D. 194. 

77. Or.—Traver v. Naylor, 268 P. 
75. 126 Or. 193. 

Tex.—Jones v. Teat, Clv.App., 67 S. 
W.2d 617, eLfflrmed Teat v. Jones, 
89 S.W.2d 987, 126 Tex. 480— 

Smith V. Bryson, Clv.App., 33 S. 
W.2d 268, error dismissed. 

78- Colo.—^Venner v. Denver Union 
Water Co., 63 P. 1061, 15 Colo.App. 
495. 

Zuvalidlty of order of sale, etc. 

The record may be introduced for 
the purpose of showing: lack of ju¬ 
risdiction and that consequently an 
order of sale, a sale of the property 
in Question, and the deeds following 
the sale, were nullities.—Venner v. 
Denver Union Water Co., supra. 

79. N.H.—Downer v. Shaw, 22 N.H. 
277. 

80. Ariz.—Mutual Ben. Health & 
Accident Ass’n v. Neale, 3'3 P.2d 
604. 43 Ariz. 532. 

Papers lu files of Sbiterstate Com- 
meroe Commisslon are not always 
evidence in a case and are not a 
part of the record unless introduced 
in evidence.—U. S. v. Abilene & S. 
Ry. Co., Kan., 44 S.Ct. 566, 2&5 U.S. 
274, 68 L.Ed. 1016, afflrming:, D.C., 
Abilene & S. Ry. Co. v. U. S., 2*88 F. 
102 . 

81. U.S.—Oilmore v. U. S., C.C.A. 
Miss., 93 F.2d 774, certiorari de- 
nled 68 S.Ct. 1039, 304 U.S. 669, 82 


L.Ed. 1534—U. S. v. Mid-Continent 
Petroleum Corporation, C.C.AOkl., 
67 P.2d 37, certiorari denied Hosey 
V. Mld-Continent Petroleum Cor¬ 
poration, 54 S Ct. 846, 290 U.S. 702, 
78 Li.Ed. 603—^Wausau Sulphate 
Pibre Co. v. Commissioner of In- 
ternal Revenue, C.C.A, 61 P.2d 
879. 

Ark.—^Washingrton Pidellty Nat. Ins. 
Co. V. Anderson, 6-3 S.W.2d 535, 
637, 187 Ark. 974, citing Corpus 
Juris. 

Kan.—^Board of Com^rs of Ford 
County V. Robb, 64 P.2d 69. 71, 
145 Kan. 125, citing: Corpus Juris. 

Mo.—^Wheeler v. Fidelity & Casual- 
ty C'o. of New York, 251 S.W. 924, 
931, 298 Mo. 619, quoting* Corpus 
Juris—^Knickerbocker v. Athletic 
Tea Co., App., 286 S.W. 797—Galli 
V. Wells, 239 S.W. 894, 209 Mo. 
App. 460. 

Neb.—State v. Bass, 269 N.W. 68, 
131 Neb. 692. 

N.C.—Braddy v. Pfaff, 186 S.E. 340, 
210 N.C. 248. 

Okl.—^Higbee v. City of Bartiesville, 
294 P. 168, 169, 147 Okl, 49, citing: 
Corpus Juris—^F^rst Nat. Bank v. 
Blam, 258 P. 892, 126 Okl. 93. 

Pa.—Lagrinsky v. McCollough, 124 A. 
431, 280 Pa. 286. 

Tex.—Slmpson v. Whitesboro Nat. 
Bank, Civ.App., 120 S.W.2d 462— 
Houston Life Ins. Co. v. Dabbs, 
Civ.App., 96 S.W.2d 484, 489, cit¬ 
ing Corpus Juris—^Dallas Coffee & 
Tea Co. v. Williams, Civ-App., 45 
S.W.2d 7-24, 729, quotlng Corpus 
Juris. 

Wash.—Grant v. Pisher Mouring 
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Mills Co.. 68 P.2d 210, 190 Wash. 
356. 

22 C.J. p 801 note 14. 

82- Mo.—^Wheeler v. Fidelity & Oas- 
ualty Co. of New York, 251 S.W. 
924, 931, 298 Mo. 619, quotlng Cor¬ 
pus Juris. 

Tex.—Dallas Coffee & Tea Co. v. Wil¬ 
liams, Civ.App., 46 S.W.2d 72'4, 729, 
quoting Corpus Juris. 

22 C.J. p 802 note 15. 

Ezceptlou to heaxsay rule 

The admission of officia! records 
and documents constitutes an excep- 
tion to the hearsay rule. 

Cal.—^Ames v. Empire Star Mines 
Co., 110 P.2d 13, pnor opinion, 
App., 93 P.2d 635. 

Icwa—In re Clarks Estate, 290 N. 
W. 13. 

N.H.—Abbott V. Prudential Ins. Co. 
of America, 195 A. 413, 89 N.H. 
149. 

Pa.—Pennsylvania R. Co. v. Drlscoll, 
9 A.2d 621, 336 Pa. 310. 

Wash.—Grant v. Pisher Plouring 
Mills Co., 68 P.2d 210, 190 Wash. 
356. 

Hearsay rule see supra § 192 et seq. 

83. Mo.—^Wheeler v. Fidelity & Gas- 
ualty Co. of New York, 251 S.W. 
924, 931, 298 Mo. 619, quotlng Cor¬ 
pus Juris. 

Tex.—^Dallas Coffee & Tea Co. v. 
Williams, Civ.App., 46 SW.2d 724, 
729, quotmg Corpus Jurls^ 

22 C.J. p 802 note 16. 

84. Mo.—Wheeler v. Fidelity & Cas- 
ualty Co. of New York, 261 S.W. 
924, 931, 298 Mo. €19, quoting Coas 
pus Juris. 

Tex.—^Dallas Coffee & Tea Co. v. 
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records are admissible although certified copies 
might also be used,*® and such records are admissi- 
ble without express statutory permission.^® 

While the view has been asserted that the rule ap- 
plies only to records which some statute requires to 
be kept,S7 generally a statutory direction or authori- 
ty is not necessary, but it is sufficient if the record 
is kept in the discharge of a public duty and is a 
convenient and appropriate mode of discharging that 
duty.SS Thus a record has been held admissible if 
it was kept by the direction of superior officers and 
in accordance with the rules and practices of the 
office,or made in the usual course of business,^® 
and it is not necessary that the nature of the office 
should render the keeping of such record indispens- 
able.^i A public record need not be kept by a pub¬ 
lic officer himself, if the entries are made under 
his direction by a person authorized by him.®^ 

A record is not admissible tmless it is made by 
or under the direction of an oJfficer,^^ for public 


use,^^ authorized either by express statute or by 
the nature of his duties to make it,®® especially 
where it relates to a matter of which the person 
making the record has no personal knowledge;®® 
and even though a record is required to be kept, it 
is evidence only of such matters as are authorized 
to be recorded.®*^ 

Interest of person making records. Ordinarily 
the person who makes official records has no inter¬ 
est in the matters recorded, but such records are 
admissible, although the entries are in favor of the 
person making them,®® and a fortiori an entry 
which was, at the time when it was made, against 
the interest of the person by whom it was made 
should be received.®® 

Opinions offered as public record. In so far as 
documents set forth the mere opinions or conclu- 
sions of public officials, they are inadmissible as of¬ 
ficial records or documents,^ although the inclu- 
sion of opinions in an official report of facts does 


Williams, Clv.App., 45 S.W.2d 724, 
729, Quotlng: Corpus Jiirls^ 

22 C.J. p 802 note 17. 

85. Ala.—Slms v. Kent, 130 So. 213, 
221 Ala. 689—^Ramagre, Parks & 
Co. y. Folmar, 121 So. 504, 219 Ala. 
142. 

Ga.—^Moody v. Board of Com'rs of 
Roads and Revenues of Appllng 
County, 113 S.E. 103, 29 Ga.App. 
21 . 

Ind.—^Paul V. Walkerton Woodlawn 
Cemetery Ass’n, 184 N.E. 537, 204 
Ind. 693. 

86. Mo.—Galli v. Wells, 239 S.W. 
894, 209 Mo.App. 460. 

However, ff has been held, In an 
actlon by beneflciary on an Insur¬ 
ance policy, that an unswom wrlt- 
ten report of autopsy flndings, made 
by the county surgeon to the coroner 
on lnsured*s death, was inadmissi¬ 
ble as hearsay on the gpround that 
there was no statute expressly mak- 
ingr such records admissible.—Ogilvie 
V. iEtna Life Ins. Co. of Hartford, 
Conn., 209 P. 26, 189 Cal. 406, 2’6 A. 
L.R. 116. 

87. S.D.—^HcKinnon v. Puller, l^O N. 
W. 910, 33 S.D. 682. 

22 C.J. p 8 a2 note 20. 

88. m.—^People v. Dime Sav. Bank, 
183 N.E. 604, 350 111. 503. 

Mo.—State v. Thompson, 64 S.W.2d 
277, 285, 330 Mo. 1069, quotingT 

Juris. 

Tex.—^Houston Life Ins. Co. v. 
Dabbs, Civ.App., 96 S.W.2d 4'84, 
483, citiner Corpus Juris. 

22 C.J. p 802 note 21. 

Book kept as oftloe oouyenlence 
Bond refidster kept by a clerk in 
the Office of the treasurer of a school 
fund, to Show details respecting* the 
puTchase of bonds for the fund, is 


admissible In a suit against the 
treasurer and his clerk for alleg’ed 
defalcatlons, even thougrh such bond 
reglster wajs not what migrht prop- 
erly be called an official record re¬ 
quired to be kept by law but was 
merely an office convenlence.—State 
V. Bass, 269 N.W. 68, 131 Neb. 692. 
88, U.S.—White v. U. S., Ala, 17 S. 

Ct. 38, 164 IT.S. 100, 41 L.Bd. 366. 
22 C.J. p 802 note 22. 

9a Cal.—^Hesser v. Rowley, 73 P. 
156, 139 Cal. 410. 

91. 111.—^People V. Dime Sav. Bank, 
183 N.E. 60'4, 360 111. 60’3. 

92. N.D.—^Northern Trust Co. v. 
Buffalo First Nat. Bank, 166 N.W. 
212, 33 N.D. 1. 

22 C.J. p 802 note 24. 

93. Mont.—Steiner v. McMillan, 196 
P. 836, 59 Mont 30. 

22 C.J. p 803 note 26. 

94b R.I.—^Budlonff v. Budlonfir, 136 
A. 308, 48 R.I. 144. 

95ri D.C.—^Estes v. Nlcola, 13 P.2d 
287, 56 App.D.C. 316. 

Mass.—Cawley v. Northern Waste 
Co., 132 N.E. 365, 239 Mass. 640. 
Mo.—^P. B. Chamberlain Co. v. Kane, 
App., 264 S.W. 24—Gass v. United 
Rys. Co. of St. Louis, App., 232 
S.W. 160. 

Mont.—Steiner v. McMillan, 195 P. 
8'36, 59 Mont 30. 

N.J.—Home Owners* Loan Corpora¬ 
tion V. Grundy, 4 A.2d 784, 122 N. 
J.Law 301. 

Utah.—Wilson v. Guaranteed Securi- 
ties Co., 23 P,2d 921, 82 Utah 224. 
22 C.J. p 833 note 26. 
mood coutrol report as state doou- 
meut 

Admission in eminent domain pro- 
ceeding of flood control report on 
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theory that witness had referred to 
maps and tabulatlons therein, was 
error, where report was not a state 
document, and no sectlon of Politl- 
cal Code makes report by subordl- 
nate officer to his superior a public 
document, admissible in controver- 
sles between independent parties.— 
City of Stockton v. Vote, 244 P. 609, 
T6 Cal.App. 369. 

Interdepartmeutal report ae **recoxd 
required to be kept” 

Request by war risk Insurance bu- 
reau to adjutant generaPs office for 
Information as to ex-veteran, which 
was retumed with statement that 
no disability existed at time of dis¬ 
charge and that no medlcal record 
was found was not “record” required 
to be kept, within rule permitting 
introduction in evidence of such rec¬ 
ord, the only record required to be 
kept being the origlnal medical re¬ 
port.—U. S. V. Bass, C.C.A.Ind., 64 
P.2d 467. 

99i D.C.—^Estes v. Nicola, 13 P.2d 
287, 66 App.D.a 316. 

Mich.—^Hale v. Cole, 217 N.W. 898, 
241 Mich. 624. 

22 C.J. p 803 note 27. 

97. Mich.—^Fox v. Peninsular White 
Lead & Color Works, 62 N.W. 623, 
92 Mich. 243. 

22 C.J. p 803 note 28. 

98. N.H.—Shattuck v. Gllson, 19 N. 
H 296. 

22 C.J. p 802 note 18. 

9ft Ga.—^Pleld v. Boynton, 33 Ga. 
239. 

N.T.—^Livingston v.' Amoux, 66 N. 
Y. 607. 

1. Mass.—^Flnnegan v. Cliecker Taxi 
Co., 14 N.E.2d 127, 300 Mass. 62— 
Flander*s Case, 199 N.E. 309, 293 
Mass. 157. 
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not render the report inadmissible.2 Documents 
containing the opinions of experts may be admissi- 
ble.3 

Probative zmlue as affecting adnUssibUity. Since 
an official record is evidence only of what it pur- 
ports to show,^ it is inadmissible where the fact 
shown has no probative value or relevancy to the 
issue on which it is offered.® 

Secret records. Where statutes and rules of pub- 
lic policy require that certain official records be kept 
secret, such records are not deemed ‘‘public” with- 
in the rule admitting public documents;® they are 
admissible only on order of the court.^ 


§ 638. -Particular Records and Docu¬ 

ments 

a. In general 

b. Certificates and records as to birth, 

death, and marriage 

c. Tax receipts and records 

a. In Qeneral 

The records and documents of varlous public agen- 
cles ma/ be admftted under the rule allowlng offfclal 
documents and records in evidence. 

The rule admitting official records, registers, and 
documents, see supra § 637, applies to the official 
entries of clerks of court® or county clerks,® and 
to the records and reports generally of federal de- 
partments and officials,^® including government phy- 


N.T.—^Kahle v. Mount Vemon Trust 
Co., 22 N.T.S.2d 45'4. 

Ohio.—Heiser Bros. Co. v. City of 
Cleveland, 186 N.B. 620, 44 Ohio 
App. 660, afflrmed Hoare v. City 
of Cleveland, 186 N.B. 710, 126 
Ohio St. 626. 

OJcl.—^Kansas City Life Ins. Co. v. 
Meador, 98 P.2d 20. 186 Okl. 397 

_^Amold V. Board of Com’rs of 

Creek County, 254 P. 31, 124 Okl. 
42. 

Wash.—Steel v. Johnson, 116 P.2d 
146. 

Admissibility of Judiclal opinions see 
supra § 63'3. 

Admissibility of official certificates 
as to facts or concluslons see infta 
§ 640. 

Rule excludingr opinlon evidence see 
supra § 4‘38 et seg. 

‘^ArgnmeiLts, deductloiUi ixiferenc- 
68 , and conolusious of law, incorpo> 
rated in such (official) report, are 
incompetent, and the admisslon in 
evidence as a whole of a report con- 
talning: such incompetent evidence 
is erroneous.’*—^Heiser Bros. Co. v. 
City of Cleveland, 18’6 N.B. 620, 44 
Ohio App. 560, afflrmed Hoare v. 
City of Cleveland, 186 N.E, 710, 126 
Ohio St. 626. 

ILetters writteoi by state Insnxance 
ooxnxnlssloxier to tnsiixed, setting 
forth commissioner’s opinions and 
concluslons that llfe policy under 
which she sougrht to recover under 
allegred total dlsability annuity 
clause in rider allegedly removed by 
insurer, could have contained no 
such clause were Inadmissible as 
part of the “public records” of his 
office.—^Kansas City Life Ins. CO. v. 
Meador, 98 P.2d 20, 18'6 Okl. 397. 
BejKirt statlnsr caase of oolUsion 
A report of the marine inqulry 
board as to the cause of a collision 
is not admissible to prove negrll- 
grence.—Ortiz v. Oompafiia Maritima, 
7 Philipplne 607. 

2 . C^al.—^Richardson v. Michel, App., 
113 P.2d 916. 


3. U.S.—^U. S. V. Appalachian Elec¬ 
tric Power Co., D.C.Va., 23 F.Supp. 
83, afflrmed, C-C.A., 107 P.2d 769, 
certiorari grranted 60 S.Ct. 608, 309 
U.S. 646, 84 L.Bd. 999, reversed 
on other grounds 61 S.Ct. 291, 311 
U.S. 377, 85 L.Ed. 243, rehearing 
denied 61 S.Ct. 548, 312 U.S. 712, 
86 L.Ed. 1143. 

4. U.S.—Third Nat. Bank & Trust 
Co. V. U. S., aC.A.Ohio, 6'3 F.2d 
699. 

5. U.S.—Third Nat. Bank & Trust 
Co. V. U. S., supra—^Pong- Lum 
Kwai V. U. S., C.C.A.Hawali, 49 P. 
2d 19. 

Qa.—^Manry v. Parmers' Bank of 
Porsyth, 170 S.B. 30, 177 Ga. 37. 
Idaho.—Call v. City of Burley, 62 
P.2d 101, 57 Idaho 68. 

Mo.—^Aldrldge v. Reavis, App., 88 
S.W.2d 266. 

38 C.J. p 1181 note 33 [a] (3). 
Belevanoy of blood reoord 
In aotion against physiclan for 
negUgent bums wlth X-ray machine, 
in absence of showing that proffered 
testlmony pertained to blood speci¬ 
men of plalntlff, it was inadmissi¬ 
ble, regardless of its admissibility as 
public record under code provisions. 
—^Unger v. Grimsley, 103 So. 341, 
138 Miss. 591. 

6 . Ala.—^Wilson v. Brown, 1 So.2d 
914. 

Appralsex^B confidential report 

Confidentia! report made by an ap- 
praiser to Home Owners* Loan Cor¬ 
poration regardlng value of proper- 
ty prior to execution of mortgage 
thereon was not a “record, re tum 
or report of a public nature” made 
under competent authorlty in mat- 
ter of public interest so as to be 
admissible, notwithstanding hearsay 
evidence rule, in the corporationes 
actlon on bond for deflciency arlsing 
on foreclosure of mortgage.—Home 
Owners' Loan Corporation v. Grundy, 
4 A.2d 784, 122 N.J.Law 801. 
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Jazy xoll axLd Jnry boa 

The jury roll and jury box are not 
“public records'* subject to inspec- 
tion by members of the public, but 
are matters which the statutes and 
rules of public policy require to be 
kept secret for the use of the jury 
commisslon and its clerk and cannot 
be produced in evidence except on 
the order of the court.—Wilson v. 
Brown, Ala., 1 So.2d 914. 

7- Ala.—^Wilson v. Brown, supra. 

8 . Colo.—Cooper v. People, 63 P. 
314, 28 Colo. 87. 

22 CJ. p 805 note 38. 

CextULcote as evidence of nouezlst- 
enoe of ordezs 

Clerk's certiflcate to probate court 
records in guardianshlp proceedlng 
is Incompetent to prove nonexistence 
of orders not certlfled in wards' ac- 
tion against surety on deceased 
guardian's bonds.—^U. S. Pidelity & 
Guaranty Co. v. Inman, Tex.Civ.App., 
65 S.W.2d 339. 

9. Tex.—^VaJentine v. Sweatt, T8 S. 
W. 386, 34 Tex.CivA.pp. 136. 

22 C.J. p 805 note 3'9. 

la U.S.—^U. S. V. Harbanuk, CC.A 
Conn., 62 P.2d 769. 

lowa.—In re Clark's Es tat e, 290 N. 
W. 13. 

La.—^Pegan v. Lykes Bros. S. S. Co., 
App., 195 So. 392, cause remanded 
199 So. 635, 196 La. 641, mandate 
conformed to, App., 199 So. 680, 
modified on other grounds, Sup., 3 
So.2d 632. 

22 C.J. p 805 note 62—48 C.J. p 1181 
note 33 [a] (1), (2). 

State papers as evidence of public 
matters see supra § 627. 

Senate doonments 

U.S.—^U. s. V, Aluminum Co. of 
America, D.C.N.T., 1 P.R.D. 71. 
Treasnzy departmen.t 
Printed books of treasury depart- 
ment, kept pursuant to requirements 
of constitution and statute, presump- 
tively containing a record of ali pay- 
menta made» are admissible in evl- 
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sicians,!! and of state,county,i3 municipal^^ de- l partments, and to the records and reports generally 


dence as public records.—Chesapeake 
& Delaware Cajial Co. v. XJ. S., BeL, 
89 SCt. 407, 260 U.S. 123, 63 L.Bd. 
889, afflrming 240 F. 903, 163 C.C.A. 
689. 

War depaxtmeiLt reports on mat- 
ters of navl&ation have been held 
admissible.—U. S. v. Appalachian 
Electric Power Co„ D.C.Va., 23 F. 
Supp. 83, afflrmed, C.C.A., 107 F.2d 
769, certiorari granted 60 S.Ct. 608, 
309 U.S. 646, 84 L.Ed. 999, reversed 
on other grounds 61 S.Ct. 291, 311 U. 
S. 377, 85 Ij.Ed. 243, rehearingr de- 
nied 61 S.Ct. 648, 312 U.S. 712, 86 
L.Ed. 1143. 

Brlef flled Ia prooeedlaicrs before Is^ 
terstate coauneroe oozoiuission j 
In proceedins to establish rallroad 
rates before stato Corporation com- 
misslon, extract from brlef flled by 
involved rallroads before Interstate 
commerce commission In proceedingr 
also Involvlng* them Is admissible 
so far as pertinent to Issues.—^Nor¬ 
folk & W. Ry. Co. V. Commonwealth 
ex rei. Matbieson Alkall Works, 174 
S.B. 86, 162 Va, 314. 

Indlaai aerency 

Application by county board of 
commlssioners to establish hi^hway 
over Indlan land and consent to and 
approval thereof by superintendent 
of Indlan agency are admissible in 
evldence as origrinal documenta In 
actlon to enjoin obstructlon of such 
road, even if not admissible as coun¬ 
ty documenta.—^Peasley v. Trosper, 
64 P.2d 109, 103 Mont 401. 

Certifioates of oonanls 

(1) Statutes reQulrlng consuis to 
furnlsh names of naturallzed citl- 
zens who have taken permanent resi- 
dence wlthln their jurlsdictlons and 
malting their statements, duly cer- 
tlfled, admissible In evldence on the 
duestlon of permanent resldence 
abroad of naturallzed cltizens, In¬ 
vade the law against hearsay evl¬ 
dence, and are not to be extended 
by implicatlon.—^U. S. v. Knlffht, D. 
C.Mout, 2911 F. 129, afflrmed, C.C.A., 
299 F. 671. 

(2) Such statutes should however, 
receive a reasonable construction. 
While the competency of the cer- 
tiflcate does not cover evenrthlng* 
that oonsul Incorporates, It does cov¬ 
er that whlch would be relevant, ma- 
terlal, and competent If he were tes- 
tifying on oath as to the facts It is 
his duty to report—^U. S. v. Knight, 
supra. 

11. U.S.—Gilmore v. U. S., C.C.A. 
Mlss., 93 F.2d 774, certiorari denied 
58 S.Ct 1039, 304 U.S. 569, 82 L. 
Ed. 1634—U. S. V. Bass, C.C.A.Ind., 
64 F.2d 467—U. S. v. Blackbum, 
C.C.A.Wash., 63 F.2d 19—Runkle 
V. U. S., C.C.A.C 0 I 0 ., 4*2 F.2d 804. 
Dlasrnosls and proeriiOBis 
Reports of physlclans of veterans' 


bureau examlnlngr daimant for dis- 
ablllty compensatlon, so far as they 
relate to observations and diagnosis, 
are admissible as public record," but 
such reports are inadmlsslble so far 
as they relate to prognosis and phy- 
slcian's opinlon as to service orlgln 
of disease and extent of dlsability.— 
Long V. U. S., C.C.A.S.C., 69 F.2d 602. 
Veteraa’8 health reoord on discharge 
In actlon on war rlsk policy, In- 
volvlng issue of whether insured 
became permanently and totally dis- 
abled before policy lapsed for non- 
payment of premium, admission of 
records of war department pertala- 
Ing to insured*s health on his dis- 
charge and general plan or routine 
followed in making examinatlons of 
veterans at the time of their dis- 
charge was not erroneous.—Thaten- 
horst V. U. S., C.C.A.K:an., 119 F.2d 
667. 

Orlginal or dnly anthentleaterd oopy 
Where proof of record of adjutant 
general’s offlce as to medical record 
of ex-veteran is deslred to be made, 
elther orlglnal record or duly au- 
thentlcated oopy must be produced. 
—U. S. V. Bass, C.C.A.Ind., 64 F.2d 
467. 

12. Ark.—Marable v. State, 2 S.W.2d 
690, 176 Ark. 689. 

Minn.—St. Anthony & Dakota Eleva¬ 
tor Co. V. Great Northern R. Co., 
149 N.W. 471, 127 Minn. 299. 

Okl.—^Amold v. Board of Com'rs of 
Creek County, 254 P. 31, 124 Okl. 
42. 

22 C.J. P 805 note 53. 

BflCemorandiun of highway department 
employee 

In actlon for death of automobilist 
at rallroad grade Crossing, written 
records made by employee of state 
highway department in the usual 
course of business, relating to repalr 
of rallroad Crossing sigrns, was ad¬ 
missible as corroborative of testi- 
mony.—Gelbin v. New Tork, N. H. 
& H. R. Co., C.C.A.N.Y., 62 P.2d 600. 

Beport of state agxicnltiual so- 
oiety whlch was required by statute 
to collect Information and statistlcs, 
is admissible.—^Vallejo & N. R. Co. 
v. Reed Orchard Co., 147 P. 238, 169 
Cal. 545. 

Stenographer’8 mlnutes of hearlng 
before state oommissien 
On issue whether state Corpora¬ 
tion commission made order In an- 
other hearlng approvlng rates put 
Into effect by rallroads and sought 
to be reduced by shlpper, extracts 
from offlcial stenographex^s mlnutes 
of such other hearlng are admissi¬ 
ble.—^Norfolk & W. Ry. Co. v, Com¬ 
monwealth ex rei. Mathieson Alkall 
Works, 174 S.E. 86, 162 Va. 31'4. 
Record for state flre marshal 
Fire chiers record, on whlch he 
I based report to state fire marshal, 

492 


of cause of flre was Inadmlsslble 
where no statute provided for its 
admission and where the record was 
made on the reports of others and 
not on the personal knowledge of the 
chief.—Hale v. Cole, 217 N.W. 89'8, 
241 Mich. 624. 

13. Ga.—^Parks v. Ash, 149 S.E. 207, 
168 Ga. 868. 

Kan.—^Board of Com*rs of Ford 
County V. Robb, 64 P.2d 69, 71, 145 
Kan. 125, citing Corpus Juris., 
W.Va.—^Brooke County Court v. U. 
S. Fidelity & Guaranty Co. of Bal- 
timore, Md., 121 S.E. 422, 95 W.Va. 
439. 

22 C.J. p 805 note 54. 

Oouuty treasurer 

(1) Statement of a county treasur¬ 
er, kept in the offlce of the state 
tieasurer, and certlfled by him to 
be correct, is admissible in evldence. 
—Harper v. Marion County, Tex. 
Clv.App., 77 S.W. 1044. 

(2) County treasurer*s records are 
inadmlsslble unless competent and 
relevant to prove issues.—Snyder v. 
Ryan, 270 P. 1072, 39 Wyo. 266, re- 
hearlng denied 275 P. 127, 89 Wyo. 
266. 

lUuutes of oouuty oomiulsslouers’ 
olerk 

Mlnutes of cleiis of board are com¬ 
petent on appeal to distrlct court 
from order of county commlssioners 
flxlng salaries of county offlcials.— 
Etter V. Board of Com*rs of Twln 
Falis County, 265 P. 1096, 44 Idaho 
192. 

Idoutlily statements of pharmaclst 
flled in the county auditores offlce, as 
required by statute, are admissible.— 
State V. Smlth, 38 N.W. 492, 74 lowa 
580. 

14. U.S.—Nolte V. Hudson Nav. Co., 
C.C.A.N.T., 16 F.2d 182. 

Ala.—State ex rei. Klnney v. Town 
of Steppvllle, 168 So. 4'33, 232 Ala 
407. 

Me.—City of Portland v. Slvovlos, 1 
A.2d 179, 136 Me. 4. 

Tex.—City of Houston v. Anderson, 
Clv.APP., 115 S.W.2d 732, error 
d4smlssed—^Pease v. State, Civ. 
App., 228 S.W. 269, error refused. 
22 C.!*» p 806 note 56. 

Autheutidty and genuiueness 

“Where records are kept of mu- 
nieipal acts and proceedlngs, the 
law Is clearly deflned that the same 
are recelvable in evldence of the 
truth of the facts reclted; and It 
would seem to be a rule that when 
so produced they establish them- 
selves, because they are made by ac- 
credlted agents, are of a public na¬ 
ture and notoriety, and are usually 
made under the sanctlon of an oath." 
—Kansas City v. Brown, 2'27 S.W. 
89, 94, 286 Mo. 1—^Delmar Inv. Co. v, 
Lewis, 196 S.W. 1137, 1139, 271 Mo. 
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of town or towxishipsi5 ofl&dals or departments. 

Among the particular documents which may be 
admissible are an airplane pilot^s log book,i® appH- 
cations for licenses,!^ ballots and election returns,!^ 
bank examincrs’ reports,!® bankniptcy a^ipraise- 


ments and inventories,20 census returns,^! custom*s 
appraisements and invoices,22 official reports and in- 
ventories of the representatives of decedents’ es- 
tates,23 drainage board records,^^ foresters’ re¬ 
ports,25 inspection bureau^s reports,26 letters^^ and 


317 —state v. Heffernan, 148 S.W. 90, 
93, 243 Mo. 442. 

Claim flled “by mayor 

In actien against cHy to quiet a 
claimed rigrht to use of creek wa- 
ter, record of document fUed by 
mayor of alleffed claim to water was 
properly admitted to show nature 
and extent of claim made by clty, 
notwithstandlng city could not di- 
vest property owners of rig:ht to use 
of water by recordation of document 
—^Richfield Cottonwood Irr. Co, v. 
City of Bichfleld. 34 P.2d 94‘5, 84 
Utah 107. 

achLUtes of City conncll 

(1) In action agrainst clty to qulet 
claimed ri&ht to use of creek wa¬ 
ter, minutes of clty council with re- 
spect to water were properly admit¬ 
ted as evidence of facts thereln re- 
cited, where law required such. min¬ 
utes to be kept.—^Hlchfleld Co-tton- 
wood Irr. Co. v. City of Rlchfleld, 
supra. 

(2) In action against a citizens' 
committee for electrlcal equlpment 
allegred as furnlshed by plaintiff, 
where the defensive theory was that 
the equlpment was purchased by In- 
dividual property owners who agreed 
to pay thelr proportlonate share, 
minutes of the clty council were ad-, 
missible in proof thereof.—^North¬ 
western Electric Equlpment Co. v. 
Lelghton, 213 P. 1094, 06 Mont. 629. 

(3) Minutes of a meeting of a city 
council which have no bearing' on 
any Issue are inadmissible.—Call v. 
City of Burley, 62 P,2d 101, 67 Ida- 
ho 58. 

15. Ala.—State ex rei. sanney v. 
Town of Steppville, 168 So. 4*38, 
232 Ala 407. 

Mass.—^Vinal v. Inhabitante of Town 
of Nahant. 122 N.B. 295, 232 Mass. 
412. 

22 C.J. p sn note 65. 

Becords showlufif commlttee^s authoiv 
ity 

In action by architect against 
town to recover for services in re- 
gard to new town hali buildlng, rec- 
ords of town were competent as 
showing extent of authority of com- 
mittee, Its right to contract wlth 
architect, conduct of town respectlng 
his pians, and its llability to him.— 
Vinal V. Inhabitants of Town of Na¬ 
hant, supra. 

16. Ohlo.—Ogden v. Transcontlnen- 
tal Airport of Toledo, 177 N.B. 536, 
39 Ohlo App. 301. 

17. Ohlo.—Liisk V. Hora, 148 NJS. 
646, 109 Ohlo St 619. 


1& Nev.—State ex rei. Sprlngmeyer 
V. Baker, 126 P. 345, 35 Nev. 1. 
19. U.S.—Jeffreys v. 0'Neal. C.C.A 
N.C., 64 F.2d 284. 

Wash.—^Richardson v. Michel, 113 P. 
2d 916. 

Pxima facie evidence of correotness 
of contenta 

The report of a natlonal bank ex¬ 
aminer mede in the course of his 
official duties three months before 
the execution of a contract for the 
sale of the assets of the bank exam- 
iaed, and supplemented by his tes- 
timony as to its accuracy, was ad¬ 
missible and made at least a prima 
facie case of the correctness of the 
matters set forth therein, and was 
properly used by the master in das- 
sifying assets as collectible or 
doubtful, as provided by the con¬ 
tract.—^American Nat. Bank of Ports- 
mouth V. Ames, 194 S.B. 784, 169 Va. 
711, certiorari denied 58 S.Ct 1046, 
364 tr.S. 677, 82 L..Ed. 1646. 
Transcxlpt of teetimony before baoik. 
ing Bnpexintentent 
In action by depositor against bank 
on certlflcatee of deposlt isaued to 
him, transcript of testimony taken 
under authority of superintendent 
of banks in same inquiry wlthin his 
department, from witness who was 
not introduced at trlal, nor party 
thereto, was not admissible in evi¬ 
dence under statutes making reports 
of such offlcer admissible.—^Bank of 
Emanuel v. Hali, 126 S.B. 728, 33 
Ga.App. 358. 

20b IJ.S .—'Kay v. Pederal Rubber 
Co., C.C«APa., 60 F.2d 454. 

21. lowa.—^In re Clark's Bstate, 290 
N.W. 13. 

22 C.J. p 805 note 46, 

22 . IJ.S.—^Buckley v. XJ. S., Pa., 4 
How. 261, 11 Ii.Ed. 961—The Rosa- 
lia, C.C.A.N.T., 264 F. 285. 

23. N.C.—Braddy v. PfafiP, 186 S.E. 
340, 210 N.C. 248. 

22 C.J. p 805 note 42. 

24. lowa.—-Wllson Subdrainage Dist 
of Harrison-Pottawattamie Drain¬ 
age Dist. No. 1 V. Bichardson, 190 
N.W. 384, 196 lowa 345. 

lUiuite book of board of directors 
of drainage district, setting out at- 
tomey’s emplo 3 ^ent, is admissible 
in attomey’s action on contract.— 
Central Clay Drainage Dist v. Hunt- 
er, 296 S.W. 19, 174 Ark. 29'3. 

25. V.S, —Feather River Lumber Co. 
V. U. S.. C.C.A.Cal., 3p F.2d 642, 
afflrmlng, D.C., U. S. v. Feather 
River Xiumber Co., 23 F.2d 936. 
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Xncidontal papers in the nature of 
correspondence and memoranda on 
file in a forest supervlsor*s office are 
not admissible in evidence as public 
records.—Steiner v. McMillan, 195 P. 
836, 59 Mont 30. 

26. Ohio.—Graves v. Board of Bd- 
ucation of Sylvania Village School 
Dist, 167 N.B. 766, 24 Ohio App. 
428. 

Findlngs of bnreaa 

Only findings in report of bureau 
of inspection of public offices are 
admissible in evidence under statute. 
—Hoare v. City of Cleveland, 186 N. 
B. 7>10, 126 Ohio St 625, affirmlng 
Heiser Bros. Co. v. City of Cleve¬ 
land, 186 N.E. 620, 44 Ohlo App. 660. 
ILabor and indnstry departmeiLt In- 
spectexs 

In action for injuries allegedly re- 
ceived by flour mill employee as re¬ 
suit of mill’s violation of factory 
act by failing to provide proper 
ventllation, reports of department of 
labor and Industries inspectors stat- 
Ing that ventllation in flour mill was 
good, were admissible as unusually 
trustworthy sources of evidence be- 
cause of official character of thelr 
contenta.—Grant v. Fisher Flouring 
Mills Co., 68 P.2d 210. 190 Wash. 356. 

27. IlL—Carlin v. Chicago & W. I. 
R. Co., 130 N.B. 371, 297 111. 184. 

22 C.J. p 80'3 note 29. 

Addressee as materlal 

A letter purporting to have been 
written by the assistant to the at- 
tomey general, the form of which 
disclosed that when he signed, the 
assistant was engaged In perform- 
ance of his official duties was admis¬ 
sible in evidence as an ''official docu¬ 
ment" regardless of fact that the 
letter did not show on its face that 
it was addressed to anybody.—^U. S. 
V. Aluminum Co. of America, D.C. 
N.Y., 1 P.R.D. 71. 

Capaoity is, which signed 
Whether a letter is admissible In 
evidence as an “official document" 
depends on who signed it and ca- 
pacity in which he acted.—S. v. 
Aluminum Co. of America, supra. 
Garbon copy 

Where there is nothlng to show 
that a carbon oopy of a letter found 
in the files of a state department of 
health is a record required by law to 
be kept, it is properly excluded from 
evidence.—^Newklrk v. City of Tlp- 
ton, 136 S.W.2d 147, 234 Mo.App. 920. 
Telegzaan 

If, in an action by the buyer of 
corporate atock for the seller*s firaud, 
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maps^s of an official character, military records,^» 
postal records,80 prison books,^^ private accident 
reports required by regulations of a public body,32 
public school reports and records,®^ receiver’s cre- 


dentials,34 religious bodies’ records,^^ reports filed 
with an industrial board,3« sheriffs’ deeds^*^ or oth- 
er official deeds,*^ and sheriff*s records,^^ survey- 
ors’ reports and returns,^® United States coast and 


occasion. arises to prove any action 
of the Michigan securlties commls- 
sion. It should be done by producing 
the original or a certifled copy of the 
proceedings, and a mere telegram 
from a member of the commission 
will be excluded as hearsay.—^Arm- 
strong V. Rachow, 171 N.W. 389, 20S 
Mlch. 168. 

28. U.S.—-U. S. V. Meyer, C.C.A.I11., 

113 F.2d 387. 

22 C.J. p 803 note 30. 

Land office surveys and maps see 

infra S 6^9. 

Oertiiled goveanunexLt topogxaphlo 
map of general locallty was Inad- 
misslble in ejectment to show prem** 
ises involved were marsh lands as 
against objections that witness tes' 
tifying had not made map, that map 
was not offered as record of wit¬ 
ness* past recollection, and that map 
would not be safe gulde to show 
that premises were marsh, and that 
statute had no bearing on copies of 
records, originals of which were not 
admisslble.—^Doe v. Hoe, 162 A. 515, 
5 W.W.Harr., Del., 229. 

Pasnphlet attaohed to certifled 
gcvemmeat topographlo xnap was in- 
admisslble in ejectment to show dis- 
puted premises were marsh lands, 
as against objections pamphlet was 
not written by witness testlfying re- 
gardlng it and was not offered as 
record of witness’ past recollection, 
that pamphlet merely contained 
what author deemed was correct 
general descrlptlon of lands Involved, 
and that it was too general to be of 
asslstance in determlning character 
of premises involved.—Doe v. Roe, 
supra. 

29. N.H.—Bhattuck v. Oilson, 19 N. 

H. 296. 

22 G.J. p 805 note 44. 

Arxny dischaxge 

(1) In action for seaman*s injuries 
in 1937, allegedly causing emphy¬ 
sema and other chest involvements, 
wherein employers asserted that sea- 
man’s emphysema was congenita!, a 
porlion of seaman*s army discharge 
of 1919 which certifled that sea- 
TYiqn was apparently in good health 
was properly admitted in rebuttal, 
slnce the discharge was a record 
made in performance of an officeres 
duty, and it is immaterlal whether 
duty is imposed by statute or arises 
under well-established official prac- 
tice or custom.—^Armlt v. Loveland, 
C.C.A.Pa., 115 F.2d 308. 

(2) An army discharge is Inadmis- 
sible to Show that a man's health 
was “good” at time of discharge 
where the discharge was seven years 


before the date of the Injury.—^Ivan- 
hoe V. Buda Co., 247 111.App. 336. 
Service record 

Army Service record of alien ap- 
plylng for naturalization is official 
public record and admisslble in evl- 
dence as such.—^U. S. v. Harbanuk, 
C.C.A.Conn.. 62 F.2d 759. 

30 * Ala.—^Mlller v. Boykin, 70 Ala. 
469. 

22 C.J. p 805 note 45. 

31. U.S.—White v. U. S., Ala., 17 S. 
Ct. 38, 164 U.S. 100, 41 L..Ed. 365. 

22 C.J. p 805 note 40. 

32. Pa.—Pennsylvania K. Co. v. 
Driscoll, 9 A.2d 621, 336 Pa. 310. 

Bailroad reports req,Tilred hy inter¬ 
state commerce eosmnlssioii 
In suit by railroad to enjoln en- 
forcement of the Full Crew Act of 
1937, on ground of unconstitutional- 
ity, private accident reports which 
railroad was required to keep by 
regulations of the interstate com¬ 
merce commission, subject to Its In- 
spectlon, were admisslble as official 
records, as an exception to the hear¬ 
say rule.—Pennsylvania R. Co. v. 
Driscoll, supra. 

33. 111.— People V. Hartqulst, 146 
N.E. 140, 315 111. 228. 

Miss.—Stokes v. Newell, 165 So. 542, 
174 mss. 629. 

Pa.—^Laginsky v. McCollough, 124 A. 
43'1, 433, 280 Pa. 286, citing Cor¬ 
pus Juris. 

22 C.J. p 804 note 37. 

Pinauclal records 

Pa.—^McNulty v. Throop Borough 
School Dist., 149 A. 741, 299 Pa. 
465. 

22 C.J. p 804 note 37 [b]. 

Bvldeuoe of age 

(1) School records have been ad¬ 
mitted to prove age. 

Ky.—^Bertram v. Witherspoon, 127 
S,W. 633, 188 Ky. 116, Ann.Cas. 
1912A 1217. 

Mo.—^Levels v. St. Louis & H. R. Co., 
94 S.W*. 275, 196 Mo. 606. 

22 C.J. p 804 note 37 [c], [d]. 

(2) School records of a pupll’s age, 
when required to be kept by law, 
llke other official records, such as 
census returns and llke enumera- 
tion llsts, are evidence of the facts 
thus required to be recorded.—Prlce 
V. Price, 186 N.T.S. 670, 194 App. 
Div. 168, afflrmlng 178 N.T.S. 561. 

(3) In action against employer un¬ 
der Chlld Labor Act, L.1917 p 511, 
for death of minor under sixteen 
years of age illegally employed, 
school recoprd was incompetent to 
show minor's age when employed.— 
Rost V. F. H. Noble & Co., 147 N.E. 
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258, 316 111. 357, reverslng 232 111. 
App. 430. 

34. 111.—^Lyons v. Emsfs Estate, 
266 111. App. 127. 

36. Me.—^Nason v. First Bangor 
Christian Church, 66 Me. 100. 

22 C.J. p 807 note 64. 

36» Ind.—^Frazer v. McMillin & Car- 
son, 179 N.E. 564, 94 Ind.App. 431. 
Bxuployer’s reoport of accident 

In compensation proceeding, em- 
ployer's report of accident flled with 
industrial board, being prima facie 
evidence of facts and admissions 
therein set out, is properly read In 
evidence.—^Frazer v. McMillin & 
Carson, supra. 

37. Ala.—^Williams v. Oates, 102 So. 
712, 212 Ala. 396. 

22 C.J. p 804 note 33. 

Laying foundation for admission of 
sherilPs deed see infra § 643. 

38. Ga.—Terrell County v. City of 
Dawson, 158 S.E. 47, 172 Ga. 403, 

Xnfonnaaitles as fatal to admisslou 

(1) Deed by county commissioners 
to dispensary commissioners show- 
ing Individuals a,cted officially was 
not inadmissible because not signpd 
by county.—Terrell County v. City 
of Dawson, supra. 

(2) Informal deed by county com¬ 
missioners to dispensary commis¬ 
sioners was not Inadmissible in 
city’s action against county for rent 
because not made to dispensary com¬ 
missioners in corporate name.—Ter¬ 
rei! County V. City of Dawson, su¬ 
pra. 

39. Miss.—Albrecht v. State, 62 
Miss. 516. 

22 C.J. p 804 note 32. 

40» Ala.—^Hamrick v. Town of Al- 
bertvllle, 122 So. 448, 219 Ala. 465. 
Pa.—Laidley v. Rowe, 119 A. 474, 
275 Pa. 389. 

Tex.—^Pindlay v. State, Civ.App., 238 
S.W. 966, rehearing overruled 239 
S.W. 996, afflrmed 260 S.W. 661, 
113 Tex. 30. 

22 C.J. p 80'4 note 31. 

Charts hased on fleld notes 
In action by city against contrac¬ 
tore and their sureties for alleged 
breach of contract in constructmg 
sewer, where surveyor*s fleld notes 
had been properly admitted, charts 
prepared from such notes, being 
merely resuit of mathematical com¬ 
putatione based on notes, were prop¬ 
erly admitted.—City of Detroit v. 
Porath, 260 N.W. 114, 271 Mich. 42. 

Scale bilis duly certifled by a pub¬ 
lic surveyor or inspector are ordi- 
narlly regarded as competent evi¬ 
dence.—^Llndsay & Phelps Co. v. 
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geodetic survey charts,^! and voters’ Weath- 

er reports may be admitted,^^ although a report, 
based on weather conditions too remote as to time 
and place, may be excluded.^^ 

Administrative decisions. The admissibility of 
administrative decisions of a governmental depart- 
ment, such as the Veterans’ Bureau, is subject to 
rules of evidence relating to pertinency and pro¬ 
bative value.^® 

PoUce records. Even if not strictly public rec- 
ords, police books kept in the usual course of duty 
have been held admissible,^® although a police ser- 
geant’s report to his department has been held in- 
admissible,^*^ and where no proper foundation is laid 
police blotters may be excluded.^* A mere memo¬ 
randum of one oflBicer left for another has been 
held not admissible as an entry in a register required 
to be kept.^^ 

Records of boaras of health and of public hos- 


pitals. Reports and records of a health official or 
department are ordinarily admissible,®® although 
health department records are not admissible mere- 
ly because they are public records required to be 
kept by law, and may be excluded in the absence 
of a proper foundation.® ^ Data and records as to 
vital statistics, such as births, marriages, and deaths, 
see subdivision b of this section, may be admissible 
as “public documents” or “official statements,”®^ but 
information gathered and recorded for the preser- 
vation of health and prevention of disease which is 
not always open to public inspection is not admis¬ 
sible as a public document or official statement.®^ 
Records of a public hospital are competent as to 
matter required by law to be recorded.®^ 

b. Gertificates and Records as to Birth, Death, 
• and Maxriage 

Certificates and records as to birth, death, and mar- 
Hage nnay be admissible where they are regarded as 
public documenta or records. 


Mullen, Minn., 20 S.Ct. 326, 176 TJ.S. 
126, 44 L.Bd. 400—38 C.J. p 201 note 
33. 

wnen excluded txom evtdexioe 

(1) In trespass to try tltle, report 
and map made and certided to by 
county surveyor and filed in grener- 
al land office was not admissible as 
an archive of that office, it not ap- 
pearingr tbat report or map was a 
resuit of work authorized by law 
and relating: to public lands of the 
state.—^Falls County v. Young:, Tex. 
Civ.App., 77 S.W.2d 912, error dis- 
missed. 

(2) Colluslon on part of deputy 
county surveyor destroyed official 
character of his report of survey 
made on application to purchase land 
on theory of vacancy, as reg;ards ad¬ 
missibility of report to establlsh 
boundary line.—^BlafCer v. State, Tex. 
Civ.App., 31 S.W.2d 172, error re^ 
fused. 

41. Cal.—Oakland v. Wheeler, 168 P. 
23, 34 Cal.App. 442. 

42. Okl.—^In re Referendum Peti- 
tion No. 71, State Question No. 
216, S-S P.2d 986, 179 Okl. 381. 

Aecuxately kept llsts 

Proceeding: to determlne sufflclen- 
cy of referendum petition, excluslon 
by referee of evidence of lists of 
regristered voters required by law 
was error where they were accurate- 
ly kept.—In re Referendum Petitlon 
No. 71, State Question No. 216, su¬ 
pra. 

43. TJ.S.—^The Winneconne, C.C.A. 
La., 69 F.2d 660. 

Mo.—^Wheeler v. Eldelity & Casualty 
Co. of New York, 261 S.W. 924, 
298 Mo. 619. 

22 C.J. p 805 note 47. 


Kxunldlty charts 

Or.—Silver Palis Timber Co. v. Bast- 
em & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

Bainfall and temperature 

Testimony as to rainfall and tem¬ 
perature at certain places, based on 
United States Weather Bureau Re¬ 
ports properly compiled and kept, is 
competent.—^Hurley v. Illinois Cent. 
R Co., 282 S.W. 97, 221 MoA.pp. 478. 

44. 111.—See Handfelder v. East 
Side Levee & Sanitary District, 
194 IlLApp. 262. 

Ky.—City of Madlsonville v. Nisbet's 
Adm’r, 109 S.W.2d 693, 270 Ky. 
248. 

Thlxty to fozty miles distant 

United States weather report, made 
at point thirty or forty miles dis¬ 
tant, was inadmissible to show veloc- 
ity of wind at place of accident, in 
action for injuries from contact with 
fallen electric wire.—Southern Utili¬ 
ties Co. V. Murdock, 128 So. 430, 99 
Pia. 1086. 

45. U.S.—Third Nat. Bank & Trust 
Co. V. U. S., C.C.A.OhIo, 63 P.2d 
699. 

46. Conn.—^Hariis v. Schuerer, 138 
A. 442, 106 Conn. 606. 

22 C.J. p 806 note 56 [b]. 

Character of marks in polloe register 
That mark opposite defendanfs 
na me in police reg:lster, to show ab¬ 
sence or presence of officer on par- 
ticular date, was shorter and darker 
than other marks does not render 
book Inadmissible.—Harrls v. Schuer¬ 
er, supra. 

OjBLoer’8 report at time of accident 
admissible 

111.—Koch V. Pearson, 219 IlLApp. 
468. 
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47. N.J.—Bethanis v. Siegel, 162 A. 

459, 9 N.J.M1SC. 21. 

48. Mass.—^Killard v. Hohmann, 175 
N.B. 743, 275 Mass. 344. 

N.Y.—^Amsden v. Washingrton Bridge 
Express Lines, 287 N.Y.S. 855, 248 
App.Div. 646. 

22 C.J. p 806 note 66 [d]. 

49. Mo.—^Martin v. Woodlea Inv. 
Co., 226 S.W. 650, 206 Mo.App. 33. 

50 . Mass.—Commonwealth v. Col- 
lins, 154 N.E. 266, 257 Mass. 580. 

22 C.J. p $06 note 57. 

Water aualysls 

Reports of analysis of water 
made and kept in office of state 
board of health are admissible.— 
Town of Sentinel v. Riley, 43 P.2d 
742, 171 Okl. 533. 

51. Okl.—^National Life & Accident 
Ins. Co. V. Roberson, 36 P.2d 479, 
169 Okl. 136. 

58. Pa.—^In re Marks, 183 A. 432, 
121 Pa.Super. 181. 

53. Pa.—^In re Marks, supra. 

54. U.S.—Ulm V. Moore-McCormack 
Lines, C.C.A.N.Y., 115 P.2d 492, re- 
hearingr denied 117 P.2d 222, cer¬ 
tiorari denied 61 S.Ct. 941, 313 U.S. 
567, 85 L.Ed. 1526. 

Mass.—^Raymond v. Plint, 114 N.B. 
811, 225 Mass. 621. 

Mo.—^Knickerbocker v. Athletic Tea 
Co., App., 285 S.W. 797—Galli v. 
Wells, 23'9 S.W. 894, 209 Mo.App. 

460. 

Records of private hospitale see in¬ 
fra § 728. 

Admlsslon dependent on statute 
Hospital records do not become 
admissible as greneral public records 
to extent other than permitted by 
statute.—^Kelley v. Jordan Marsh 
|Co., 17S KJL 299. 278 Mass. lOa. 
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Statements in official records of birth, death, and is clearly an opinion or conclusion and necessarily 
tnarriage are not without probative effect,56 and founded on hearsay.^^ 

stidi records may be aUowed in evidence under the certificates and records. Under the gener- 

rale admitting documents and records made by pub- discussed supra § 637 and infra § 640, a 

lic authority and under the sanction of official certificate or record may be admissible,*® as 

duty.66 However, there is authority for the view competent evidence of the facts recited therein,«i 
that statutes requiring records of births, marriages, an official birth certificate is ordinarily compe- 

and deaths, mcludmg the causes of death, to be kept the issue of the fact of birth.®® 

by City boards of Health are mere police regnlations, 

and the records being required for special and local other hand, birth certificates or^ records 

purposes, namely, to assist the board of Health in inadmissible. They are inadmis- 

the conduct of the affairs of that office, are not pub- “ble where there exists no express judicial or stat- 
lic records in such a sense as make them evidence titory authority for making them, and they are 
between-private parties of the facts recorded,B7 and incompetent to establish parentage,*® or to show 
a general statute authorizing their use as prima fa- “^«ers as to which no satisfactory inquiry was 
cie evidence has been held to apply only to contro- prior to the making of the certificate or rec- 

versies involving public rights.** Moreover, stat- A certificate that the records fail to show 

utes making certificates of birth, death, or marriage birth of a desi^ated person at a designated 

admissible as presumptive evidence have been con- has been held inadmissible. 

strued as relating only to facts as contained in such Death certificates and records, There is consid- 
certificates and not to any statement therein which erable difference of opinion among the authorities 


65- U.S.—Casals v. Femandez, C.C. 
A.Puerto Rico, 40 P.2d 831, cer¬ 
tiorari denled 61 S.Ct. 86. 282 XJ.S. 
863, 76 L.Ed. 763. 

Omcial certificates generally see In¬ 
fra S 640. 

56. 111.—Dailey v. Grand Lotlge, 
Brotherhood of Railroad Traln- 
men, 142 N.B. 478, 311 111. 184. 

22 C.J. p 806 note 58. 

AntlaTLlty of mle 

'*The records of births, deaths, and 
marriages, when properly kept as 
required by law, have, nrom time 
Immemorial, been recogmlzed as pub- 
llc records, and, as such, were ad¬ 
missible In evidence for certain pur¬ 
poses.”—^Bozicevlch v. Kenilworth 
Mercantlle Co., 199 P. 406, 407, 68 
Utah 468. 17 A.L.R. 346. 

ICaxxlacre records 

(1) Registers of marriages, made 
pursuant to a state statute, are com¬ 
petent evidence on the issue of age 
where recltals as to age are con¬ 
tained therein.—^Dailey v. Grand 
Lodge, Brotherhood of Railroad 
Tralnmen, 142 N.B. 478, 311 111. 184 
—22 C.J. p 806 note 68 [a]. 

(2) Where, however, there is no 
evidence of any provislon of law 
for keeplng a marriage registry, so 
as to Show that it was an official 
record or document, it may be ex- 
cluded.—^Dailey v. Grand Lodge, 
Brotherhood of Railroad Tralnmen, 
supra. 

(3) Documentary proof of fact of 
marriage, including proof by official 
records, see the C.J.S. tltle Mar¬ 
riage § 44, also 3*8 C.J. p 13*33 note 
21—p 1335 note 34. 

67. Neb.—Sovereign* Camp W. W. 


v. Grandon, 89 N.W*. 448. 64 Neb. 
39. 

22 C.J. P 807 note 60. 

5& N.Y.—^Beglin v. Metropolitan L. 
Ins. Co., 66 N.E. 102, 173 N.Y. 371, 
reversing 66 N.Y.S. 206, 32 Misc. 
264. 

22 C.J. p 807 note 61. 

69. lowa.—^Morton v. Bqultable Life 
Ins. Co., 264 N.W. 826, 218 lowa 
846, 96 A.L.R. 315. 

00. Mass.—Taylor v. Whlttier, 188 
N.B. 6, 240 Mass. 514. 

22 C.J. p 809 note 97 Ca] (3), p 810 
note 98 [a]. 

OertULcate of Ulegitlana-te birth 

In a suit for divorce the birth cer¬ 
tificate and copy of baptismal rec- 
od of an illegitimate child of the 
husband are admissible agalnst the 
husband, In connection with the tes- 
timony of the physician and prlest 
who made the entries In accordance 
with the husband's directions.—^Bor- 
da V. Borda, 117 A. 362, 44 R.I. 837. 

Where birth certificate Is made mu 
der authority of law, and the facts 
stated therein are required to be 
stated on the best Information ob- 
tainable by the attending physician, 
it may be admissible.—^Hellman v. 
Karp, 105 A. 678, 98 Conn. 317. 

61. N.Y.—^In re Bartowicz' Estate, 3 
N.Y.S.2d 764, 264 App.Div. 706— 
George v. Oalanl, 219 N.Y.S. 24, 
218 App.Div. 840. 

62. N.Y.—In re Slrong'B Estate, 6 
N.Y.S,2d 300, 168 Miae. 716, af- 
flrmed In re Strong's Will, 11 N.Y. 
S.2d 226, 256 App.Div. 971. 

63. Mo.—White v. Mlssouri Motors 
Distrlbuting Co., 47 S.W.2d 246, 
226 Mo.App. 453. 

22 C.J. P 811 note 4 [a] (3). | 
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64. Conn.—^Russo v. Metropolitan 
Life Ins. Co., 8 A.2d 844, 126 Conn. 
132. 

Xmproper form of oertliled copy 
An instrument, recitlng that offi¬ 
cia! of Italian civll state "hereby cer- 
tifles that (named person) was bom 
on” certain date, was not admissible 
in evidence as certifled copy of rec¬ 
ord of such person's birth.—^Russo v. 
Metropolitan Life Ins. Co., supra. 

65. N.Y.—^In re Strong's Estate, 6 
N.Y.S.2d 300, 168 Mlsc. 716, affirm- 
ed In re Strong's Will, 11 N.Y.S.2d 
226, 266 App.Div. 971. 

66 . N.J.—^Klely v. MacMurray, 139 
A. 343, 6 N.J.Misc. 1091. 

Age of parent 

Birth certificate of his child, giv- 
ing police chiefs age, which he had 
not furnlshed, was not evidentia! as 
to his age on question of retirement, 
—^Kiely v. MacMurray, supra. 

67. U.S.—U. S. V. Bukis, D.C.Pa., 
17 P.Supp. 77, 

Mode of provlng that birth not In 
records 

In proceeding for cancellatlon of 
naturallzation certificate on ground 
of fraud in that allen falsely stated 
in naturallzation petitlon that he 
was born In designated German city, 
certificate of civil reglstrajr of such 
City that his records dld not show 
that alien was bom there was In¬ 
admissible, since proof that some- 
thing is not to be found in records 
cannot be made by mere certificate 
of custodian, but is matter of fact 
which must be shown by testlmony 
of person who has searched the rec¬ 
ords, with opportunity to cross-ex- 
.amine.—^U. S. v. Bukis^ supra. 
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respecting the admissibility of death certificates or 
records, such difference arising in part from the 
state of the statutory law, the nature of the par- 
ticular death certificate offered, and the fact or 
matter on which it is offered. Generally, where 
death certificates are made under statutory author- 
ity and under conditions assuring the accuracy of 
the recitals of fact therein contained, they may be 
allowed in evidence under the rule admitting pub- 
lic documents or records,and are not to be ex- 
cluded as mere police regulationsbut where the 
maker of the death certificate could not have had 


personal knowledge of the facts as to which the cer¬ 
tificate is offered as evidence, the certificate is in- 
admissible to show such facts and should as to 
those matters be excluded as hearsay.*^^ 

Where death certificates and records are public 
documents, as under statutes making them prima 
facie evidence of the facts therein recited, they or- 
dinarily are admissible,*^^ as in the case of coron- 
ers’ inquests;'^2 ^nd in a proper case a death cer¬ 
tificate may be introduced to show the fact,^® 
time,'^4 and cause'^5 of death. Coroners’ certificates 


68. D.C.—^Labofish v. Berman, 65 F. 
2d 1022, 60 App.D.C. 397. 

S.C.—^Williams v. Metropolitan Life 
Ins. Co., 108 S.E. 110, 116 S.C. 277. 

69. D.C.—Laboflsh v. Berman, 56 F. 
2d 1022, 60 App.D.C. 397. 

70. S.C.—Williams v. Metropolitan 
Life Ins. Co., 108 S.E. 110, 116 S. 
C. 277. 

Dnratioa of dlseaae 

In action on life policy, medical 
certificate sigrned by physlclan who 
attended insured in his last illness 
was not admisslble to establlsh du¬ 
rat ion of the disease where the cer¬ 
tificate showed that such fact could 
not have been within such physl- 
clan*s knowledge.—^Williams v. Met¬ 
ropolitan Liife Ins. Co., supra. 

Statements tn pliyBloiaa*8 oertUL- 
cate of death not based on his own 
knowledge are inadmlssible, as in 
the case of the physiclan’s state¬ 
ments in the death certificate as to 
prior health of decedent; the death 
certificate is competent evidence 
only of the cause and fact of death. 
—Swanson v. Prudential Ins. Co. of 
America, 271 Ill.App. 309. 

71. U.S.—^Hunter v. Derby Foods, 
C.C.A.N.T., 110 F.2d 970—Cropper 
V. Titanium Pigment Co., C.C.A. 
Mo., 47 P.2d 1038, 78 A.Li.R. 737. 

Ariz.—Sovereign Camp, W. O. W., v. 
Sandoval, 64 P.2d 667, 47 Ariz. 167 
—California State Life Ins. Co. 

V. Fuqua, 10 P.2d 968, 40 Ariz. 
148. 

Cal.—^In re Lenci^s Estate, 288 P. 

841, 106 Cal.App. 171. 

111.—Hamer v. Globe Mut. Life Ins. 

Co., 243 I11.APP. 109. 

Minn.—In re Olson’s Estate, 223 N. 

W. 677, 176 Minn. 360. 

Tex.—^American Nat. Ins. Co. v. 
Hernandez, Civ.App., 104 S.W.2d 
625. 

22 C.J. p 810 note 98 [b], p 809 note 
97 [a] (4). 

CertllLcate showlng aga 

Death certificate attested by secre- 
tary of commonwealth of Virginia 
showing lnsured*s age at death was 
properly admitted in action on death 
benefit certificate.—^Hardy v. State 
Mut. Ben. Soc., 170 A. 704, 111 Pa. 
Super. 336. 

32 C. J.S.~32 


72. 111.—^Poster v. Shepherd, 101 N. 
B. 411, 258 111. 164, 46 L.RJ1..,N.S., 
167, Ann.Cas.l914B 572. 

22 C.J. p 804 note 34. 

Admissibility of verdict of coroneris 
jury in actions for death see 
Death §S 81, 82. 

73. D.C.—^Laboflsh v. Berman, 65 P. 
2d 1022, 60 APP.D.C. 397. 

Miss.—^McLeod v. Bridges, 178 So. 
321, 180 Miss. 686. 

Pa—^Allegheny Trust Co. v. State 
Life Ins. Co., of Indianapolis, Ind., 
167 A. 261, 110 PaSuper. 37. 

17 C.J. p 1178 notes 67, 68. 

Goronex** inqnest, or death oer- 
tlflcate based thexeon, is ordinarlly 
admisslble to show the fact of death. 
—^Johnson v. Sundbery, La.App., 160 
So. 299. 

74. D.C.—^Laboflsh v. Berman, 66 F. 
2d 1022, 60 App.D.C. 397. 

75. Colo.—Occidental Life Ins. Co. 
V. U. S. Nat. Bank of Denver, 63 
P.2d 1180, 98 Colo. 126. 

D.C.—^Labofish v. Berman, 55 F.2d 
1022, 60 App.D.C. 397. 

N.J.—^Nestlco V. Delaware, L. & W. 

R. Co., 133 A. 83, 4 N.J.Misc. 418. 
Utah.—Bozicevich v. Kenilworth 

Mercantile Co., 199 P. 406, 58 Utah 
468, 17 A.L.R. 346. 

Beoords made of oertULootes of 
physlciaiia as to the cause of death, 
required to be filed in the office of 
the board of health or other authori- 
ties, are admisslble.—^Branford Trust 
Co. V. Prudential Ins. Co. of Ameri¬ 
ca 129 A. 379, 102 Conn. 481, 42 A. 
L.R 1460—22 C.J. p 806 note 69. 
AocldexLtal character of death 

In action on accident policy for 
death of insured who died from 
bums sustained in scalding water in 
bathtub, admission of death certifi¬ 
cate from records of city clerk 
which as cause of death contained 
statement; “Burns of body and legs. 
Accident. Exposed to scalding wa¬ 
ter in bath tub,” was not error, since 
such record was prima facie evi¬ 
dence of facts recorded and word 
“accident” was properly included in 
record as part of cause and manner 
of death, which, under statute, medi¬ 
cal examiner was required to report 
to City clerk-—^Dow v. U. S. Fidelity 
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& Guaranty Co., 7 N.E12d 426. 297 
Mass. 34. 

Cause of amputation xesultlng iXL 
death 

The admission in evidence of a 
death certificate stating that the 
amputation resulting in death was 
due to a Street car accident was not 
error as permltting evidence which 
invaded the province of the jury or 
which cut off the right of cross- 
examination.—Slmpson v. Wells, 237 
S.W. 620, 292 Mo. ^01. 

Death fxom flnger scratch xeceived 
while at woxfc 

Recitals in death certificate of 
employee that death was caused by 
scratch on finger recelved “while at 
Work” were admisslble as “public 
record” constituting prima facie evi¬ 
dence in compensation suit and sup- 
porting award to claimant, notwlth- 
standlng negative evidence that fel- 
low employees did not hear em¬ 
ployee complain of receiving scratch. 
—Mllwaukee Electric Railway & 
Light Co. V. Giardina, 267 N.W. 62, 
222 Wls. 111. 

Fuji statement as to cause 

Where there was no eyewitness to 
tenant's alleged accident, and the 
death certificate under the heading 
“cause of death” read “Practured 
Skull Pali downstalrs in Boston on 
Sept. 23, 1935 Accident T. Leary.”, it 
was error to exclude flrom evidence 
ali such portion of the death certifi¬ 
cate except the words “fractured 
skull.”—^Walcott V. Sumner, 32 N.E. 
2d 685, 308 Mass. 413. 

Immediate cause 

Medical certificate of death is ad- 
mlssible to prove prima facie imme¬ 
diate cause as well as fact of death. 
—^In re 01son's Estate, 223 N.W. 
677, 176 Minn. 360. 

Medical examineris death cextlfloate 

Under statutes making death cer¬ 
tificates prima facie evidence of the 
facts recorded, a medical examiner’s 
death certificate, filed in the office of 
the City clerk, and stating that the 
cause of death was cerebral hemor- 
rhage, and that a blow on the fore- 
head probably had no direct efCect In 
producing the hemorrhage, and that 
the excltement that followed was 
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of death have been held admissible under statutes 
providing for admission of certificates made in the 
regular course of business.*^® 

On the other hand, death certificates have by 
some authorities been held inadmissible to show the 
cause of death.77 Such certificates have been reject- 
ed where the cause of death is regarded as a mere 
opinion and not a fact.78 The authorities differ as 
to what constitutes a “fact”; some courts hold that 
where the statute requires a coroneris certificate to 
state whether a death was accidental, suicidal, or 
homicidal, such opinion when expressed in the cer¬ 
tificate is to be regarded as a “fact” and the cer¬ 
tificate is admissible as evidence of such “fact/’79 
and death certificates have been held admissible to 
affirm^o or to negative^i suicide, while other au¬ 


thorities regard a statement as to suicide as one of 
inference or opinion and exclude the certificate as 
evidence.s^ it has also been held that a death cer¬ 
tificate filled out by an attending physician in an ex 
parte manner is not admissible as a public document 
and in a controversy between individuals it has no 
direct evidentiary value on the issue of the cause of 
death and its recitals on such issue must be disre- 
garded.s^ 

Statutes providing that death certificates are pri¬ 
ma facie evidence of the facts recited therein are 
in derogation of the oommon law and should be 
strictly construed,^^ and such certificates are not 
admissible in cases beyond the purview of the stat¬ 
ute,85 nor where they fail to comply with material 
statutory requirements.86 It has also been held that 


probably a contrlbuting: factor was 
admissible.—^Broadbent*s Case, 134 
N.E. 632, 240 Mass. 449. 

CantloxL IXL nae of coxtlfloate 

Copy of City medical examineris 
certificate of death., made out, as 
reQuired by Gen.St.l918 § 228, on 
blank fumished by state health de- 
partment under sections 2376, 2376, 
stating cause of death as illuminat- 
Inff gas poisoning, and concluding 
wlth remark “suicidal,** in compli- 
ance with Pub.Acts 1919 c 46, re- 
quiring that cause of death be so 
defined as to be classified under In¬ 
ternational list, is admissible as 
evidence of ali facts required to be 
statcd therein, in action on life 
Insurance pollcy limitlng insurei^s 
llability in case of suicide to amount 
of premiums paid, but jury should 
be wamed not to permit examiner*s 
conclusion to take place of its own. 
—^Branford Trust Co. v. Prudential 
Ins. Co. of America, 129 A. 379, 102 
Conn. 481, 42 A.L.R. 1460. 

76. XJ.S.—^Hunter v. Derby Foods, 
C.C.A.N.T., 110 F.2d 970. 

77 . XJ.S.—^U. S. V. Johnson, C.C.A. 
Neb., 72 F.2d 614—U.,S. v. Black- 
burn, C.C.A.Wash., 33* F.2d 664. 

La.—Johnson v. Sundbery, App., 160 
So. 299. 

N.T.—Cirrincioni v. Metropolitan 
Life Ins. Co., 228 N.Y.S. 364, 223 
App.Liv. 461. 

Pa.—^Heffron v. Prudential Ins. Co. 
of America, 8 A.2d 491, 137 Pa. 
Super. 69—^Allegheny Trust Co. v. 
State Life Ins. Co. of Indianapolis, 
Ind., 167 A. 251, 110 Pa.Super. 37. 
jLdmisslon as affeoted by ahsenoe of 
medical examinatlon. 

Death certificate to prove cause 
of death is not inadmissible in ac¬ 
tion on life policy on ground that 
medical examination was not ex- 
acted by insurer.—Clay v. Liberty 
Industrial Life Ins. Co., La.App., 
167 So. 838. 

78. lowa.—^Morton v. Baultable Life 


Ins. Co., 254 N.W. 326, 218 lowa 
846, 96 A.L.B. 315. 

IjronprofessloxLal opisdon. of physl- 
claxL in cextlllcate 
In suit on life pollcy, physiclan’s 
certificate stating that cause of In- 
sured*s death was “apparently gas 
asphyxiation** was properly exclud- 
ed, where physlcian's opinion was 
not a professional one and Jury was 
given benefit of facts known to, 
and obsei*ved by, physician on which 
opinion had been based.—Life Ins. 
Co. of Virginia v. Brockman, 3 S.B. 
2d 480, 173 Va. 86. 

Beport as to cause of fatal Ixijiixy 
A statute, providing that any 
writmg or record made in regular 
course of business as a memoran¬ 
dum of any act shall be admissible 
If it was in regular course to make 
such memorandum, did not render 
admissible that portion of coroner*s 
office record which stated that em- 
ployee received injuides when he feli 
olE ladder at employer’s establish- 
ment, such portion being pure hear- 
say.—Sad jak v. Parker-Wolverine 
Co., 274 N.W. 719, 281 Mich. 84. 

79. Ariz.—Califomla State Life Ins. 
Co. v. Fuqua, 10 F.2d 958, 40 Ariz. 
148. 

80. Cal.—^Bryson v. Manhart, 64 P. 
2d 778, 11 Cal.App.2d 691. 

Mo.—Grifflth v. Continental Casualty 
Co., 263 S.W. 1043, 299 Mo. 426. 
8L Mo.—Simpson v. Wells, 237 S. 
W. 620, 292 Mo. 301. 

32. D.C.—^New York Life Ins. Co. 
V. Miller, 81 P.2d 263, 66 App.D.C. 
129. 

Cozoxier’s death oertlllcate reolt- 
Ing death by suicide is not admis¬ 
sible because it is mere opinion based 
on statoments of others.—^Life Ins. 
Co, of Virginia v. Brockman, 3 S.E. 
2d 480, 173 Va. 86. 

Jdedical certificate 

Under a statute making death 
certificates prima facie evidence of 
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the facts of death, a medical certifi¬ 
cate of death was admissible to 
Show that death resulted from a 
gunshot wound, which was a fact 
and not in dlspute, but was Inad¬ 
missible to Show that such death 
was caused by suicide, as death by 
suicide was merely an inference or 
opinion of the maker of the cer¬ 
tificate.—Backstrom v. New York 
Life Ins. Co., 236 N.W. 708, 183 
Minn. 384. 

83. Neb.—Omaha & C. B. St. Ey. 
Co. v. Johnson, 191 N.W. 691, 109 
Neb. 626. 

84. Fla.—^Mutual Life Ins. Co. of 
New York v. Bell, 3 So.2d 487. 

85. Pa.—^Heffron v. Prudential Ins. 
Co. of America, 8 A.2d 491, 137 Pa. 
Super. 69. 

86. 111.—Hodge v. Globe Mut. Life 
Ins. Co., 274 Ill.App. 31. 

Mo.—Thrower v. Life & Casualty 
Ins. Co. of Tennessee, App., 141 S. 
W.2d 192. 

Issuauce by attending physician 

Where the statute requires that 
the death certificate be issued or 
signed by the attending physician, 
the certificate is inadmissible where 
it was signed by a coroner instead 
of the attending physician. 

Mich.—Bishop v. Shurly, 211 N.W. 
76, 237 Mich. 76. 

Mo.—0’Donnell v. Wells, 21 S.W.2d 
762, 323 Mo. 1170—Thrower v. Life 
& Casualty Ins. Co. of Tennessee, 
App., 141 S.W.2d 192—Mulier v. 
Mutual Benefit Health & Accident 
Ass’n, 68 S.W.2d 873, 228 Mo.App. 
492. 

Omlssion of **probably” 

A death certificate stating cause 
of death as suicide, wlthout using 
word “probably** as required by stat¬ 
ute, was inadmissible in action on 
double Indemnity clause of life pol¬ 
icy wherein insurer clalmed that in- 
sured*s death was suicidal.—^Mutual 
Life Ins. Co. of New York v. Bell, 3 
So.2d 487. 
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statutes providing for death certificates to be made 
by attending physicians or coroners, and making 
such certificates prima facie evidence of the facts 
recited therein do not change the statutory or com- 
mon-law rules of evidence in controversies between 
pri;vate parties growing out of contracts nor ren- 
der such a certificate admissible in an action on a 
life insurance policy to show suicide.^^ Death cer¬ 
tificates should be excluded where they are irrele- 
vant or immaterial to the issues on which offered.®^ 
The death certificate of an undertaker has been 
held inadniissible,^^ and a consular certificate of 
death has been held not to be evidence of that 
fact^® 

c. Tax Beceip^s and Eecords 

Relevant tax receipts and recorda ordinarily are 
admissible as publlc documents. 


Under the general rule discussed in subdivision a 
of this section, tax receipts and records are gen- 
erally admissible as public documents,®^ including 

books of assessors.^2 

Such books and records may be excluded, how- 
ever, where they are incorrectly kept,®^ or where 
they are not pertinent to the issue,^^ or are priv- 
ileged^s Assessores records may be excluded where 
they are not competent evidence of the matters on 
which they are offered,®® and an assessores book, 
showing the valuation of land, has been held inad- 
missible where the owner himself did not list the 
lands.®*^ In litigation involving a municipalityes ti- 
tle to land, tax records of the municipality may be 


87- Okl.—OklaJtioma Aid Ass*n v. 
Thomas, 266 P. 719, 125 Okl. 190. 

88. Pa.—Szczygielskl v. Travelers* 
Ins. Co., 174 A. 662, 114 Pa.Super. 
352. 

Uexnotoness 

(1) Where questlon ralsed In ac¬ 
tion on certificate of grroup Insur¬ 
ance was whether insured had been 
discharged or merely temporarlly 
laid off prior to death, certificate of 
bureau of vltal statistics showing: 
cause of death on November 14, 
1931, to be delirium tremens was 
properly excluded as too remote to 
Show that insured was dlschargred 
on October 7, 1931, and not merely 
laid off because of excessive drlnk- 
Inff.—Szczyglelski v. Travelers’ Ins. 
Co., 174 A. 662, 114 Pa.Super. 352. 

(2) Mere statement in certificate 
of physician, not called to testify, 
was not evidence of fact that In¬ 
sured’s fall elght months previously 
did or could cause lllness of which 
she dled.—Chllders v. National Life 
& Accident Ins. Co.. Mo.App., 37 S. 
W.2d 490. 

89. U.S.—^U. S. V. Harrison, C.CA.. 
W.Va., 49 F.2d 227. 

90. Me.—^Morton v. Barrett, 19 Me. 
109. 

91. Ala.—^Morris v. W'aldrop, 106 
So. 172, 213 AlSj, 436—Daniel v. 
Wade, 83 So. 99, 203 Ala. 366. 

Cal.—Miller v. Murphy. 248 P. 934, 
78 Cal.App. 761. 

111. —^People V. Dime Sav. Bank, 183 
N.E. 604, 350 111. 603. 
lowa.—^Bennett v. Greenwalt, 286 N. 

W. 722, 226 lowa 1113. 

Tex.—SteusofE v. Liberty County, 
Civ.App., 34 S.W.2d 643, error re- 
fused. 

22 C.J. p 804 note 35. 

Day book 

County treasurer’s day book, in 
which taxes collected and deposited 
in bank were entered by deputy, are 
admissible as official record.—^People 


V. Dime Sav. Bank, 183 N.E. 604, 
350 111. 603. 

Deed book 

In ejectment agrainst defendant 
claiming under tax deed, treasurer’s 
deed book would have been compe¬ 
tent on issue of treasurer's acknowl- 
edgmient of deed in open court, but 
where not offered in evidence it 
could not be considered.—Cams v. 
Matthews, 162 A, 601, 106 Pa.Super. 
582. 

Boports asLd tabulatioiis of state tax 
commisslon 

In support of a taxpayer’s claim 
that other property in the county 
had been systematically underval- 
ued, reports and tabulatlons by the 
state tax commlssion printed under 
the authority of the state were ad¬ 
missible, since, when it is the duty 
of ofl!icials under their oath of office 
to certify official facts, their returns 
are g:enerally received as evidence.— 
People V. Chlcag'o, B. & Q. R. Co., 
133 N.E. 326, 300 111. 399. 

92. Fla.—Gautier v. Town of Cres¬ 
cent City, 189 So. 842, 188 Fla. 
673. 

22 C.J. p 804 note 36. 

Income tax asseesment roU was 
competent, where it was proved it 
came from proper custody, was reg:- 
ular on face, showed necessary en- 
tnes, and purported to be aigned 
by commissioner.—^Tameling v. 
Commissioner of Internal Revenue, 
C.C.A., 43 F.2d 814. 

93 , Cra.—Miller County v. Bush, 110 
S.E. 616, 28 Ga.App. 130. 

NoncompUaace wlth mandatory pro- 
vislons of law 

Where a tax collector failed to 
comply with the mandatory provi- 
sions of the law as to how his books 
should be kept, and did not keep 
correct books, they were not ad¬ 
missible in a proceeding: between the 
county and the collector and his 
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sureties.—Miller County v. Bush, 
supra. 

94. lowa.—Board of Trustees otf, 
and Ex Officio Board of Review of, 
Higrhland Tp., Washingrton County, 
V. Board of Review of Washingr¬ 
ton County, 244 N.W. 855, 215. 
lowa 876. 

N.J.—^Michael A. Scatuorchio. Inc., 
V. New York, S. & W. R. Co., 169 
A. 704, 10 N.J.Misc. 628. 

95. Mass.—Leave v. Boston Elevat- 
ed Ry. Co., 28 N.B.2d 483, 808 
Mass. 391. 

State Income tax retnxn 
The legislature, when it amended' 
the law relative to the disclosure of 
Information contained in income tax 
retums hy striklng: out the words 
“or by proper Judicial order’* in 
provlsion prohlbiting: disclosure oY 
Information contained in any such 
re tum except in proceedingrs to col- 
lect the tax or by proper judiciali 
order, intended to affect the possible 
evidential character of a retum; and 
in personal Injury action, the trial 
judgre did not err in excluding: ques- 
tions asking plaintifE in substance if 
he was willlngr to grive defendanfs 
attomey permission to obtaln a copy 
of his state income tax return to 
make it available to the judgre and* 
jury and whether he filed accurate 
retums for certain years.—^Leave Y., 
Boston Elevated Ry. Co., supra. 

96. Pa.—City of Philadelphia v.. 
Brady, 162 A, 173, 308 Pa. 135, 
afflrmlngr 167 A, 894, 104 Pa.Super. 
79. 

Classlflcatlon of property as show- 
Ingr charaoter of property 
An assessor’s book showing: class- 
Ification of property as rural or ur- 
ban, ofCered to show the rural or 
urban character of the property, ia 
properly excluded.—City of Phila¬ 
delphia V. Brady, supra. 

97. Ky.—^LoulsvUle & N. R. Co, v* 
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excluded where they are not public documents.®^ 

Tax lists are admissible as circiimstantial evi- 
dence that the person making the return at a par- 
ticular time claimed^® or did not claim^ to own cer- 
tain property, where the question of his ownership 
thereof at such time is in issue. 

§ 639 . - Land Office Records and Pro- 

ceedings 

a. In general 

b. Patents and grants 

c. Surveys and maps 

d. OflScial correspondence 

e. Certificates of land officers 

a. In General 

Public land office records are ordinarlly admissible as 
evidence of thelr contents. 

Public land oflSce records are intended for the 
preservation of the evidence of the transactions of 
the land department and are admissible to prove the 
facts recited therein,^ and the facts proved by these 
records must be received as prima facie evidence 
of the right of the person at whose instance they 
were recorded, and as conclusive in regard to such 


things as the law requires to be recorded.^ 

Record of evidence introduced in land office. In 
a suit to establish water rights, the record of the 
evidence introduced in the United States land of¬ 
fice, in proof of the entries on the land, has been 
held mere evidence in an ex parte proceeding, and 
therefore inadmissible to show the time when set- 
tlement or entry was actually made under the home- 
stead or preemption laws.^ 

b. Patents and Gxants 

Patents or grants for public lands are admissible In 
evidence. 

A patent or grant for public land is admissible in 
evidence,^ without proof of execution,® record,^ de- 
livery,* or title in the United States or state,® or 
any preliminary showing as to the proceedings on 
which the issuance of the patent or grant was 
based.io 

Lease of school lands, A lease of school lands 
has been held admissible in cvidence.i^ 

c. Surveys and Maps 

Officlal surveys and maps of public lands are ad- 


Vandlver, 38 S.W.2d 965, 238 Ky. | 
846. 

S8. S.C.—^Intendant and Wardens of 
Town of Port Royal v. Charleston 
& W. C. Ry. Co., 134 S.E. 497, 136 

S.C. 626. 

Offered oxl taac pnrcliaBe by town. | 
In action Involvlng town's title to 
land, town’s tax books were not ad¬ 
missible to Show sale of land for 
taxes and purchase by town.—-In¬ 
tendant and Wardens of Town of 
Port Royal v. Charleston & W, C. 
Ry. Co., supra- 

9S. ind.—^Lefever v. Johnson, 79 
Ind. 664. 

22 C.J. P 306 note 18. 

1. Ind.—^Lefever v. Johnson, 79 Ind. 
664. 

Miss.—Whitfleld v. Whitfield, 40 
Miss. 362. 

2. Ark.—^Marsh v. Erwin, 244 S.W. 
441, 166 Ark. 371. 

Cal.—Ames v. Empire Star Mines 
Co., 110 P.2d 13, prior opinion 93 
P.2d 636. 

Mo.—Jones v. Himmelberger-Harri- 
son Lumber Co., 223 S.W. 63. 

Tex.—Southwestem Settlement & 
Development Co. v. Villagre Mills 
Co., Civ.App., 246 S.W. 976. 

22 C.J. P 807 note 66. 

Bntrles from re0lBter’B and re- 
C6ivex’s bookB, showing- that land 
was purchased from a county, were 
admissible against ebjectlon that 
they were not public land records 
authorlzed to be kept by law.—^Las- 


ter V. Cunnlngham Land & Improve- j 
ment Co., Mo., 213 S.W. 89. 

Swamp lands 

The authentlcated report of sales 
of swamp lands made by board of 
police, under L.1867 c 18 § 6, is the 
only competent evidence to show 
passing of title to purchaser.—^Har- 
mon V. Cox, 84 So. 183, 122 Miss. 221. 
AdmlsBlon to Show abBence of ree- 
ord of docnment 

The records of the land offlee are 
admissible to show that they con- 
taln no record of certaln documents 
which had to be recorded in such 
records.—^Reichley v. Mellott, 13 Pa. 
Dlst. & Co. 164. 

Doouments constitnting' axchlveB of 
public land office 

An original duplicate copy of a 
testimonio of Mexican land in Tex¬ 
as was the private property of the 
grantee or his assignee, and neither 
it nor a copy thereof became an 
archive of the land office, by reason 
of its being flled in such office.— 
Ross V. Sutter, Tex.Clv.App., 223 
S.W. 273. 

3. U.S.—Galt V. Galloway, Ohio, 4 
Pet. 332, 7 L.Ed. 876. 

Phillpplne.—^Ravago v. Bacud, 10 
Phillppine 60. 

4u S.D.—^Driskell v. Rebbe, 117 N. 

W. 136, 22 S.D. 242. 

5. Cal.—Saecker v. Cohn, 179 P. 
890, 180 Cal. 161—^People v. Power, 
175 P. 803, 38 CaLApp. 181. 

22 C.J. p 807 note 68. 
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Officlal docnmentB provlng exlstenoe 
and locatlon of clalmB 
Patent records containing ab- 
straets of title to mlning claims, re- 
cltals concemlng locatlon of claims 
in anclent deeds, verllied statements 
concemlng locatlon and possession 
of mines, copy of artlcles of Incor- 
poratlon of early mlning Corpora¬ 
tion, certified copy of minutes of 
meetings of miners, descrlptions of 
claims by metes and bounds, regls- 
trar’s flnal certlficate of entry of 
patent, and field notes of survey and 
report of United States deputy mln- 
eral surveyor were “records kept in 
the usual course of buslness*' by the 
General Land Office and were ad¬ 
missible as “officlal documents" to 
prove proper locatlon and existence 
of mlning claims.—^Ames v. Empire 
Star Mines Co., Cal., 110 P.2d 13, 
prior opinion 93 P.2d 636. 

6. Tex.—^Huling v. Moore, Civ.App., 
194 S.W. 188. 

22 C.J. p 808 note 69. 

7. Mo.—Callaway v. Fash, 60 Mo. 
420. 

8. Cal.—^Downer v. Smith, 24 CaL 
114. 

La.—^Lavergne v. Elkins, 17 La. 220. 

9. Ala.—^Knabe v. Burden, 7 So. 92, 
88 Ala. 436. 

22 C.J, p 808 note 72. 
lt>. Kan. —^Mathews v. Bucklngham, 
22 Kan. 166. 

j 11. Tex.—^Trimble v. Borroughs, 96 
l S.W. 614, 41 Tex.Civ.App. 664. 
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missible, but thelr offlcial status should sufflclently ap- 
pear. 

Official surveys of public lands^^ and maps or 
plats thereofi^ are admissible in evidence on the 
certificate of the commissioner, without further ev¬ 
idence of authenticity.i^ However, in order to be 
admissible, a survey should be duly approved and 
recorded in accordance with the practice in the of¬ 
fice of the surveyor-general,l5 and the authority 
under which it was made must also be shown.^® 
A survey never returned to the land office is not 
evidence of an adverse title without a warrant or 
other evidence of one.17 With respect to a map, a 
showing as to its official character is necessary.^* 

The field notes and plats of a survey of the pub¬ 
lic lands are competent evidence,and have been 
considered to have the force of a deposition.20 The 
record of a certificate in the Spanish lang^age, 
properly translated, shown to be made by the orig- 
inal surveyor of grant under which defendant 
claimed, which stated the location of a point desig- 
nated on a map, has been held not admissible.^i 

d. Official Oorreapondeiice 

Offlcial correspondence of the land office fs admlssl- 
bJe, but unofflcfal ietters are not admitted. 

The official correspondence of the commissioner 
of the general land office and of the register and 
receiver of the United States land offices is admis- 
^ible in evidence to prove the official acts of those 


officers;^^ but their unofficial Ietters, unauthenti- 
cated as legal certificates,^^ merely expressing opin- 
ions on questions of law,^^ are not admissible. 

e. Certificates of Land Officers 

The certificate of a land offlcer Is ordinarlly re- 
ceivable as evidence of the facts required to be certifiedr 
but such certificate is not evidence as to conciusions 
drawn by such offlcial. 

The certificate of a land officer to any fact of the 
existence of which he is required by law to give a 
certificate is receivable as evidence of the existence 
of that fact.25 In some States such certificates have 
been made evidence by express statutory enact- 
ment,26 and it has been held that they are not evi¬ 
dence unless expressly made so by state statutes or 
act of congress.27 

Only such certificates as the land officer is author- 
ized by statute or regulation of the department to 
make are admissible in evidence, 28 and it is neces- 
sary that the certificate should be either to a copy 
of a paper or a statement of a fact contained in a 
paper which is a record of that office, and the orig- 
inal of which would be evidence in the case.28 
Mere certificates of the register or receiver as to 
his conclusions drawn from an examination of the 
records cannot be received as evidence.^® 

A receipt issued by a receiver of the United 
States for entry of land has been held admissible to 


T2- Tex.—SulHvan v. Solis, 114 S. 

W. 466, 62 Tex,Civ.App. 464. 

22 C.J. p 808 note 76. 

13. 111.—People V. Hatch, 183 N.E. 

610, 350 111. 586. 

22 C.J. p 808 note 76. 

Townslte piat, certified by the 
proper offlcer under statute, is com¬ 
petent evidence to prove the streets 
and roadways provided for in the 
«dedlcation of the townsite.—^Null v. 
Board of Com'rs of Latimer County, 
224 P. 169, 98 Okl. 16. 

Map of resxLxvey 

In an action to quiet title, in 
which plaintiff claimed under a pat¬ 
ent issued pursuant to a gruant from 
the United States to the Southern 
Pacific Railroad under Acts Congr. 
July 27, 1866 § 18, and March 3, 
1871 § 23, a map of a resurvey un¬ 
der Act Congr. March 3, 1909, U.S. 
Comp.St. § 4824, was competent to 
prove the section in which the land 
was situated, where the map was 
made for the purpose of ascertain- 
ingr the tracts llsted for patent un- 
■der such grrant, and where defend- 
ants* only claim was under a desert 
entry shown to have been canceled.— 
.Southern Pac. Land Co. v. Meserve, 
.3 98 P. 1066. 186 Cal. 167. 


14. Tex.—Smith v. Hughes, 23 Tex. 
248. 

15. Mo.—Gamache v. Piquignot, 17 
Mo. 310. 

16. Cal.—^Rose v. Davis, 11 Cal. 133. 
22 C.J. p 808 note 79, 

17. Pa.—^Kester v. Hockel, 2 Watts 
& S. 365. 

la La—^In re Moran, 1 LaApp. 

(Orleans) 118. 

22 C.J. p 808 note 80. 

TTnofflolal map pnbllcly reoogrnized. 

Evidence sufficiently showed pub¬ 
lic recognition of unofficial map 
made in 1846 to render it competent 
in suit involving title to lots.— 
Westbrook v, City of Jackson, 145 
So. 86, 166 Miss. 660. 

19. 111.—Cooney v. A. Booth Pack- 
ing Co., 48 N.B. 406, 169 HI. 370. 

22 C.J. p 808 note 81. 

20. U.S.—^Kirby v, Lewis, C.C.Ark., 
39 F. 66. 

21. Tex.—^Dunn v. Land, Civ.App., 
193 S.W. 698. 

22. Pa—^Fothergill v. Stover. 1 
Dall. 6, 1 L.EcL 13. 

22 C.J. P 808 note 84. 

23. Mo.—State v. Thompson. 64 S. 
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W.2d 277. 285, 333 Mo. 1069, cltlng 
Coxpns Juris. 

22 C.J. p 808 note 85. 

24. Tex—^Hanrick v, Dodd, 62 Tex 
75. 

22 C.J. p 809 note 86. 

25. Or.—^Davis v. Chamberlain, 98 
P. 164, 61 Or. 304. 

Tex—Lewis v. Heath, Civ.App., 12 
S.W.2d 641, error dismissed. 

22 C.J. p 809 note 88. i, 

Official certificates generally see in¬ 
fra § 640. 

26. lowa—^Acord v. Mitchell, 149 N. 
W. 839, 167 lowa 662. 

22 C.J. p 809 note 89. 

27. Tex—Lott v. King, 16 S.W. 231, 
79 Tex 292. 

22 C.J. p 809 note 90. 

28. Cal.—^Murphy v. Sumner, 16 P. 
8, 74 Cal. 316. 

22 C.J. p 809 note 91. 

29- Tex—^Pisher v. Ullman, 22 S. 

W. 623, 3 TexCiv.App. 822. 

22 C.J. P 809 note 92. 

30» Wis.—^Reed v. Chicago, M. & St. 
P. R. Co., 37 N.W. 225, 71 Wls. 
899. 

22 C.J. p 809 note 93. 
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Show the equitable title to land,^^ but inadmissible 
to Show the legal 

§ 640. - Ofl&cial Certificates 

In the absence of statutory authorlty, an ofllcial cer- 
tlflcation of a fact gathered from a publlc record is In- 
admlssible, although ofllcial certificates which are pubiic 
documenta may be admissible. 

To prove a fact of record without the produc- 
tion of the record itself, a duly authenticated copy 
of the record or so much thereof as relates to the 
fact in question is required.33 Without statutory 
authority the custodian of a pubiic record may not 


certify an3rthing less than the entire and literal 
terms of the original;®^ an official certification of 
a fact drawn or gathered from a pubiic record is a 
mere legal conclusion or opinion of the certifying 
ofhcial and is inadmissible,35 unless its admission is 
authorized by statute.36 

On the other hand, certificates made by a pubiic 
officer intrusted with authority for that purpose 
have been treated as pubiic documents and as such 
they are competent evidence as against ali persons 
of the facts which he is empowered to certify,37 this 
rule being established in some States by express stat- 


31- 111.—^Pullman Car & Mfg. Cor¬ 

poration V. Stroh, 182 N.E. 399, 349 
111. 492. 

32. 111.—^Pullman Car & Mfgr. Cor¬ 
poration V. Stroh, supra. 

33. Ark,—^Pekin Cooperage Co. v. 
State ex rei. Pike County, 122 S. 
W.2d 468, 470, 197 Ark. 468, Quot- 
Ing Coxpus JtulB. 

Conn.—^Husso v. Metropolitan Life 
Ins. Co., 3 A.2d 844, 12'5 Conn. 132. 
Admission of authenticated coples 
of pubiic records and documents 
see Infra §§ 649-661, 664. 

34. Conn.—^Russo v. Metropolitan 
Life Ina. Co., 8 A.2d 844, 126 Conn. 
132. 

Certification that copy is full and 
complete see infra § 665. 

Ofllcial ahould copy the record ver- 
hatim and certify that the copy is 
an accurate transcript of the orig- 
inal in order to render the certifl- 
cate admissible in evidence.—^U. S. 
Slicing Mach. Co. v. Wolf, Sayer & 
Heller, D.C.IU., 24'3 F. 412, affirmed 
257 F. 93, 168 C.C.A. 305. 

35. U.S.—U. S. Slicing Mach. Co. v. 
Wolf, Sayer & Heller, supra. 

Ark.—^Pekin Cooperage Co. v. State 
ex rei. Pike County, 122 S.W.2d 
468, 470, 197 Ark. 341, citing Cor- 
paa>Jnris. 

Conn.—Russo v. Metropolitan Life 
Ins. Co., 3 A.2d 844, 126 Conn. 132. 
D.C.—Guettler v. Alfsen, 289 F. 613, 
53 App.D.C. 216. 

111.—Gross V. Thomson*s Estate, 121 
N.E. 600, 286 111. 18'6, reversing 
208 Ill.App. 600--Piot V. Chart- 
rand, 237 Ill.App. 117. 

La.—^Powell-Myers Lumber Co. v. 
Tremont & Gulf Ry. Co., 2 La.App. 
164. 

Mo.—State v. Hendrix, 56 S.W.2d 
76, 80, 331 Mo. 60'5, citing Corpus 
Juris. 

N.C.—Midgett v. Nelson, 192 S.E. 
864, 212 N.C. 41. 

Tex.—Gordon v. Mortgage Realty 
Co., Civ.App., 163 S.W.2d 707. 
W.Va.—Simmons v. Yoho, 116 S.E. 

861, 92 W.Va. 703. 

22 C.J. p 838 note 89. 


Certificates of: 

Birth, marriage, and death see su¬ 
pra § 638 b. 

Land ofilcers see supra § 639 e. 
Certificate as to tarUfs ou file 

Under statutes providing that a 
freight tariff or schedule may be 
proven by the original or by a copy 
certified by the legal keeper thereof, 
a certificate by the pubiic service 
commission setting forth the tariffs 
on file is not admissible to prove 
such tariffs, since the statutory 
method of proof Is excluslve.—Weil 
Bros. V. Southern Ry. Co., 107 So. 
38, 21 AlaApp. 246. 

Torelgn certificates 

(1) In proceeding by pubiic ad¬ 
ministrator to pay dlstributable es¬ 
tate into City treasury for account 
of unknown distributees, alleged cer- 
tiflcates executed in forelgn country 
to efCect that certain foreigrn sub- 
Ject was a brother of deceased were 
inadmissible where such certificates 
were not copies of records and mere- 
ly certified officeres version of what 
original record seemed to indicate. 
—In re Asterio’s Estate, 16 N.Y.S.2d 
943, 172 Misc. 1081. 

(2) Certificate of munlclpal officer. 
of Italy, as to what in his opinion 
ia shown by records of his town, is 
not admissible under treaty provid¬ 
ing for admission in evidence of “of¬ 
ficia! documents of all kinds, wheth- 
er orlginals, coples or translatione 
duly authenticated,” unless such cer¬ 
tificate is an official document by the 
law of Italy, for proof must be by 
duly exemplified copy of the “ofll- 
cial documents.”—Santomassimo v. 
New York, S. & W. R. Co., 106 A. 
14, 92 N J.Law 10. 

(3) In proceeding for distribution 
of portion of decedentes estate, cer¬ 
tificate of Swedish rector, who kept 
official vital statistics in Sweden, 
certifying in conformity with min- 
istenal records and “with other doc¬ 
uments” the nature of which was 
not revealed, regarding offsprlng of 
marriage of deceased’s alleged par- 
ents together with the dates of their 
respective births and marriages, 
their offsprlng and dates of their 
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emlgration to North America and 
the like, was inadmissible, since It 
was not a “copy of a publlc forelgn 
record” and was not “evidence” with- 
in statute regarding proof of forelern 
records.—In re Johnson’s Estate, 16 
N.Y.S.2d 866, 172 Misc. 1075. 

36. Ark.—^Pekin Cooperage Co. v. 
State ex rei. Pike County, 122 S.W. 
2d 468, 470, 197 Ark. 468, quotlng 
Coxpus Juxls. 

22 C.J. p 838 note 90. 

37. U.S.—U. S. V. One Ford Truck, 
D.C.Pa., 23 F.Supp. 605—^Agency of 
Canadian Car & Foundry Co. v. 
American Can Co., D.C.N.Y., 268 P. 
152, reversed on other grounds 268 
P. 363, 169 aC.A. 379, 6 A.L.R. 
1182. 

Cal.—^Bryson v. Manhart, 64 P.2d 
778, 11 Cal.App.2d 6'91. 

Fla.—Ryan v. State, by Knott, 180 
So. 10, 131 Fla. 486. 
lowa.—Wertheimer & Degen v. Par- 
sons, 229 N.W. 829, 209 lowa 1241. 
Mass.—Dow V. U. S. Fldelity & Guar- 
anty Co., 7 N.E.2d 426, 297 Mass. 
34. 

Mo.—Woods V. National Aid Life 
Ass'n, App., 87 S.W.2d 698. 

N.M.—^In re Proposed Middle Rio 
Grande Conservancy Dlst., 242 P. 
683, 31 N.M. 188. 

N.Y.—^In re Bartowiez* Estate, 8 N. 
Y.S.2d 764, 264 App.Div. 706— 

George v. Galani, 219 N.Y.S. 24, 
218 App.Div. 840. 

P6U—^H. L. Braham & Co. v. Surrell, 
176 A. 64, 115 Pa.Super. 366. 

H.I.—^Borda v. Borda, 117 A. 862, 44 
R.I. 337. 

22 C.J. p 809 note 97. 

Certificates of inspeotiou or re- 
ports of inspectors are admissible 
as pubiic documents made and kept 
as reguired by law. 

Tex.—^Davls v. Standard Rice Co., 
Civ.App., 293 S.W. 693. 

Wash.—Grant v. Pisher Plouring 
Mills Co., 68 P.2d 210, 190 Wash, 
356. 

OoxnmlBBloxLer of laboras eertlfioata 
Certificate of commissioner of la¬ 
bor, such as certificate showing that 
Corporation carries workmen’s com- 
pensation Insurance, is admissible 
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utes authorizing such admission.38 In order to ren- 
der the certificate admissible the official character 
of the person by whom it was made must be estab- 
lished.39 A certificate by a public official is admis¬ 
sible as evidence of the truth of the facts certified 
only where there is shown an express authority, ju- 
dicial or statutory, for the making of the certifi¬ 
cate,^0 although in a number of cases official cer- 
tificates have been admitted without any showing 
that there was any statute expressly directing such 
certificate to be made>i As a further prerequi- 
site it must appear that the record made by the of¬ 
ficial was of a fact which it was his duty to ascer- 
tain and record.42 

Official certificates may be excluded where they, 


or the record to which they relate, are pure hearsay 
without reasonable provision for accuracy in re- 
cording the facts,^^ or where they are not made in 
conformity with statutory requirements,^^ or where 
the certificate is irrelevant or immaterial to the is- 
sue on which it is offered.45 Certificates made by 
officers in pursuance of a requirement of law have 
sometimes been held inadmissible to prove the facts 
recited therein on the ground that the certificates 
were required for a special purpose and not to serve 
as evidence.^® 

The authority to make certified copies will not au- 
thorize a certification as to facts not appearing of 
record,or will not authorize a certification as 


under statute, If duly authenticated. 
—Copeland v. Cherry, 96 S.W.2d 
1275, 20 Tenn.App. 122. 

Consular Involoe 

Under St.l917 S§ 4148, 4164, con¬ 
sular Invoice coverlngr shipplngr ffom 
Oermany to this country, Issued and 
certified by the American consul 
greneral in Germany, pursuant to Act 
Con&r. June 10, 1880, § 4, U.S.Comp. 
St. § 5542, and Hev.St. §§ 2855, 2862, 
is admissible In evidence in actlon 
by consignee ag:alnst Inltial carrier 
by rail in this country for damages 
to goods in transit.—Vogel v. Del- 
a.ware, L. & W. R. Co., 171 N.W. 
198, 168 Wis. 567. 

Gustodlans’ certlfloates are admis¬ 
sible to Show preparatlon of votlng 
machines for use and their due ex- 
Aminatlon and testing*.—^Manley v. 
"Northumberland County, D.C.Pa., 82 
F.Supp. 776. 

Xandlnff certifloate 

In habeas corpus to prevent de- 
■portation, landing certificate taken 
from Bilis Island records was ad¬ 
missible to show petitioner's birth 
5n Syria, such certificate belngr ad¬ 
missible as an official record kept 
in the due performance of public 
business.—U. S. ex rei. Esshoc v. 
Fluckey, C.C.A.Ohio, 19 F.2d 64. 

Ordinary’s certificate is competent 
on question whether applicant for 
exemption from license fee is dis- 
abled or Indigent resident soldier 
within exemption statute.—Webb v. 
Mayor and Aldermen of Savannah, 
175 S.E. 470, 179 Ga. 160. 

iSputuiu certificate 

In action on life policy covering 
.disability benefits for disability re- 
sultlng from pulmonary tuberculo- 
;sls, report on specimen of sputum 
which was properly taken, raailed, 
•examlned by state board of health, 
.and certified to have been found 
"“positive” was properly admitted.— 
Jilutual Life Ins. Co. of New York 
w. Knlght, 178 So. 898, 130 Fla. 733. 


'Weiglier’8 certificate authoxized by 
regulatlous 

Under Acts 36th Leg.1919 c 76 § 8, 
authorizing the commissioner of 
markets and warehouses to prescribe 
forms of weight certificates by pub¬ 
lic welghers, a certificate in the form 
prescrlbed by a ruling of the market 
and warehouse department, as to the 
amount of excess moisture in cot- 
ton sold by a pledgee, was admissible 
to establlsh its clalm for an amount 
paid the purchaser for loss of 
weight, although the statute dld not 
in terms require such data.—Taylor 
V. Hemphill, Tex.Civ.App., 238 S.W. 
986, dismissed for want of Jurisdic- 
tion. 

38. Mass.—Superintendent of Banks 

of New York v. Hubbard, 2 N.E.2d 
667, 294 Mass. 626—Taylor v. 

Whlttler, 138 N.E. 6, 240 Mass. 614. 

22 C.J. p 810 note 98. 

Eztratezxltorlal effect of statute 
The statutes of the state of North 
Dakota on the subject of the regls- 
tration of cattle marks or brands, 
the Issuance of certificates thereof, 
and providing that the certificate 
shall be deemed evidence of owner- 
ship of cattle so branded or marked, 
constitute a rule of evidence appli- 
cable in that state only; it has no 
extraterritorial force or effect, and 
'is Inadmissible in this state as evi¬ 
dence of title.—Moore v. Lillehaugen, 
185 N.W. 968, 150 Minn. 492. 

39. Mo.—^Lucas v. Current River 
Land, etc., Co., 86 S.W. 369, 186 
Mo. 448. 

22 C.J. p 810 note 99. 

40. Conn.—Russo v. Metropolitan 
Life Ins. Co., 3 A.2d 844, 125 
Conn. 132. 

Ga.—^Mutual Life Ins. Co. of New 
York V. Burson, 179 S.B. 390, 60 
Ga.App. 859. 

22 C.J. p 810 note 1. 

41. Md.—Harwood v. Marshall, 9 
Md. 83. 

22 C.J. p 811 note 2. 

42. Conn.—Russo v. Metropolitan 
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Life Ins. Co., 3 A.2d 844, 125 Conn. 
132. 

111.—St. Louis Pressed Steel Co. v. 

Schorr, 135 N.E. 766, 303 III. 476. 
Wyo.—^McDonald v. Mulkey, 210 P. 

940, 29 Wyo. 99. 

22 C.J. p 811 note 3. 

43. N.J.—Kiely v. MacMurray, 130 
A. 343, 5 N.J.Misc. 10'91. 

N.Y.—^Hyman Goldman Plumblng & 
Heating Corporation v. Nesblt, 267 
N.Y.S. 889, 149 Miae. 606. 

Admissloxii of XLOtarlal certiflea.te8 as 
to acts doue by uotaxy 
The statutes authorizing a notary"s 
certificate to be read and recelved In 
evidence of the facts therein certi¬ 
fied, contemplate and intend that 
what the notary certifies to shall 
have been done by him.—^Bell v. An- 
derson, 17 A.2d 647, 143 Pa,Super. 66. 

44. Miss.—Swift & Co. v. Sones, 107 
So. 881, 142 Miss. 660. 

DepositioiLS iu. place of Inadmissible 
certificate 

Where samples of fertilizers are 
not drawn and forwarded as re¬ 
quired by statute, certificate of state 
chemist Is not admissible In evi¬ 
dence, but it is necessary to take 
depositions of state chemist and oth- 
ers.—Swift & Co. v. Sones, supra. 

45. Mo.—^Reutner, Klaus & Co. v. 
Nelson Chesman & Co., App., 9 S. 
W.2d 655. 

Remoteness 

Certificates that certaln compa- 
nies were authorized fratemal ben¬ 
efit societies was not competent evi¬ 
dence to prove status flfteen years 
previous.—Watts v. Gibson, Tex.Clv. 
App., 33 S.W.2d 777. 

46. Mich,—Clark v. Detroit Loco- 
motive Works, 32 Mich. 348. 

22 C.J. p 811 note 4 [a]. 

47. Ark.—^Pekin Cooperage Co. v. 
State ex rei. Pike County, 122 S. 
W.2d 468, 470, 197 Ark. 341, quot- 
ing Cezpus Juris. 

Okl.—Kansas City Life Ina Co. v. 
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to facts improperly inserted therein,^^ or as to 
the purport of papers that are missing^ from the 
record.**® So, in the absence of a statute, a nega¬ 
tive certificate by an oflficer will not be evidence of 
the nonappearance of a fact on the records or of 
the absence of any entry, paper, or document from 
the records of his office,®® it being said that such 
negative proof requires oral testimony under oath 
of a search made and of its results.®^ However, 
the mere fact that a certificate contains matter of 
a negative character will not exclude it as evidence 
of its contents of a positive character,®2 and the 
negative certificate of a recorder that a deed cannot 
be found has been received in evidence as part of 
the proof made to let in secondary evidence of the 
contents.®^ 

A certificate of the custodian of records is admis- 
sible to show the mere fact of recording®^ or regis- 
tration;®® and certificates as to the time of filing 
or recording a document have been held admissible 
when introduced with copies of the record.®® The 
custodian of a record, having authority to certify a 
transcript thereof, has authority to specify in his 


certificate the particular record from which the 
transcript is taken,®^ and, in a case where certified 
copies from the record of a board of supervisors 
were objected to as not containing all of the rec¬ 
ord of the day or session of the board, it was held 
competent to prove by the testimony of the county 
clerk that the copies contained all proceedings with 
relation to the matter in issue.®® 

Certificates of deputies. Certificates of deputies 
and assistants are sometimes admitted where the 
certificates of their principals would be admissi¬ 
ble.®® 

§ 641. - Records of Private Writings 

Records of deeds or other private writings have 
been received In evidence under certain circumstances. 

Records of deeds or other private writings have 
been held admissible for certain purposes,®® de- 
spite the failure of the recording officer to add a re¬ 
cording certificate to the instrument or to spread 
the recording certificate on the record.®^ 

An original record book containing a deed or oth- 


Meador, 98 P.2d 20, 22. 186 Okl. 
399, clting: Corpus Juris. 

Tex.—^Burton v. Perry, Clv.App., 53 
S.W.2d 795, 797, citlng Corpus Ju¬ 
ris, error refused. 

22 O.J. p 838 note 91. 

48- Ark.—^Pekin Cooperage Co. v. 
State ex rei. Pike County, 122 S. 
W,2d 468, 470, 19'7 Ark. 341, guot- 
ing Corpus Juxls. 

22 O-J. p 838 note 92. 

49. Ark.—^Pekin Cooperage Co. v. 
State ex rei. Pike County, supra, 
quoting Corpus Juris. 

La.—Briggs v. Campbell, 19 La. 624. 
Tex.—Burton v. Perry, Civ.App., 63 
S.W.2d 796, 797, citlng Corpus Ju¬ 
ris, error refused. 

60. U.S.—^U. S. V. Bass, C.C.A.Ind., 
64 P.2d 467—U. S. v. Bukls, D.C. 
Pa., 17 P.Supp. 77. 

Ark.—^Pekin Cooperage Co. v. State 
ex rei. Pike County, 122 S.W.2d 
468, 470, 197 Ark. 341, quoting 
Corpus Juris. 

Okl.—^Kansas City Life Ins. Co. v. 
Meador, 98 P.2d 20, 22, 186 Okl. 
397, citlng Corpus Juris. 

Tex.—World Oil Co. v. Hicks, Clv. 
App., 76 S.W.2d 906, certifled ques- 
tions anawered, Com.App., 10‘3 S.W. 
2d 962—^U, S. Pidelity & Guaranty 
Co. V. Inman, Civ.App., 66 S.W.2d 
339—Burton v. Perry, Civ.App., 53 
S.W.2d 795, 797, citing Corpus Ju¬ 
ris, error refused—^Watson v. Tex- 
arkana Pipe Works, Civ.App., 267 
S.W. 1003. 

22 C.J. p 8,39 note 94. 

Statute maJring certlfloate presuxnp- 
tlve evidesioe 

A letter from the secretary of state 


to the effect that a foreign Corpora¬ 
tion had not been admitted to do 
business in the state was Inadmissi- 
ble, although Comp.L.1916 § 12610 
makes the custodlan’s certificate that 
records cannot be found in his of¬ 
fice presumptive evidence, the com- 
mon-law rule glving such custodian 
no authority to make such a certifi¬ 
cate.—Hallet & Davis Plano Co. v. 
Droste, 182 N.W. 123, 213 Mlch. 381. 
61. Ark,—^Pekin Cooperage Co. v. 
State ex rei. Pike County, 122 S.W. 
2d 468, 470, W? Ark. 341, quoting 
Corpus Juris. 

111.—^Boyd V. Chlcago, B. & Q. R. Co. 
103 I11.APP. 199. 

52. Pa.—Struthers v. Reese, 4 Pa. 
129. 

63. Pa-—^Ruggles v. Gaily, 2 Rawle 
232. 

54- Wash.—Garneau v. Port BlaJiely 
Mlll Co., 36 P. 463, 8 Wash. 467. 

22 C.J. p 839 note 9'8. 

66. La.—^Hanna v. His Creditors, 12 
Mart 32. 

58. Mass.—Orne v. Barstow, 66 N.E. 

896, 176 Mass. 193. 

22 C.J. p 837 note 1. 

57. Fla.—^Mansfield v. Johnson, 40 
So. 196, 61 Fla. 239, 120 Am.S.R. 
169. 

22 C.J. p 839 note 2. 

68. Mich.—Hoffman v. Pack, 71 N. 
W. 1096, 114 Mich. 1. 

59- La.—State v. Clark, 16 fio. 374, 
46 La.Ann. 1409. 

22 C.J. p 811 note 6. 

80. Ala.—^Daniel v. Wade, 83 So. 99, 
203 Ala. 365. 


Ga—Griffin v. Garrett Motor Co., 163 
S.B. 74, 41 GaApp. 30*8. 

Ky.—Culton V. Simpson, 127 S.W.2d 
826, 277 Ky. 808. 

La—'Schultz V. Kellar, 136 So. 220, 
17 LaApp. 661. 

Mo.—Settles v. Scott, 211 S.W. 36. 
Ohio.—^Vance v. Lyons, W Ohio App. 
225. 

Philippine.—^Mendoza v. Fulgencio, 3 
Philippine 243. 

Tex.—^Houston Oil Co. of Texas v 
Niles, Com.App., 265 S.W. 604, re- 
versing Niles v. Houston Oil Co. 
of Texas, Civ.App., 191 S.W. 748— 
Jackson v. Langford, Civ.App., 60 
S.W.2d 266. 

Admission of authentlcated copies of 
record of private writings see fti- 
fra §§ 6*69-662. 

TTnder common-law prluclplee 

Record book more than thirty 
years old, in which deeds were 
copied, is admissible under the prin¬ 
cipies of common law, independent 
of code provlsions, although not ad¬ 
missible as an ancient document, its 
age not alfecting its character.— 
Wilson V. Moseley, 10*2 S.E. 330, 113 
S.C. 278. 

Meohaulcs’ lien olaim sufficiently 
signed lo entltle it to be filed, and 
flled, is admissible in evidence as a 
*‘public record” under the rule ad- 
mittlng private writings which may 
become public records by recording 
under statute.—^D. 1. Nofziger Lum- 
ber Co. v. Solomon, 110 P. 474, 476, 
13 Cal.App.' 6‘21. 

61. Ky.—Culton v. Simpson, 127 S% 
W.2d 826, 277 Ky. 808. 
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er private writing is, when properly identified or 
verified, admissible to prove the fact of registra- 
tion,®2 and in some jurisdictions the record of a 
deed or other instniment is admissible as primary 
evidence to show the execution and contents of the 
instrument,®^ where the original is not in the pos- 
session or under the control of the party desiring 
to offer it.®^ Under statutes providing that the 
record of a conveyance or instniment duly ac- 
knowledged or proved may be read in evidence with 
the same effect as the original instrument, without 
fnrther proof, such record may be introduced with¬ 
out proof of loss of the original conveyance.®® 
Even apart from express statutory provision, rec- 
ords of deeds of realty®® or of the manumission of 
a slave,®*^ if they are within reach and can be pro- 
duced, have been held admissible without account- 
ing for the nonproduction of the original. How- 
ever, subject to such modifications as may be in¬ 
troduced by statutes, the record of a deed or other 
instrument is usually admissible only as secondary 
evidence of its contents.®® 

If a deed is void for failure sufficiently to de¬ 
scribe the property intended to be conveyed, the 
record of such deed is inadmissible.®® 

Transfer of records to another book, Where 


records are transferred by the proper officers from 
a temporary book where they were originally re- 
corded into another which is recognized as a pub- 
lic record, and it is shown that the original book 
has been lost, the book into which the records were 
transferred is admissible.^® 

Defective or unautJiorized records. As a general 
nile a record not made in accordance with the law 
relating to the recording of Instruments is not com¬ 
petent evidence to prove the original.The rec¬ 
ord is not admissible if the recording of the partic- 
ular instrument is not required or authorized,*^^ un- 
less statutory provision is made for admission there- 
of,7® or unless the instrument has been in actual use 
so as to be admissible as an instrument referred 
to;"^^ and it has been also held that, where an in¬ 
strument is so defective with respect to execution 
and acknowledgment as to render the record there- 
of a nullity, such record cannot be received in evi¬ 
dence. However, where an originally invalid rec¬ 
ord has been cured by subsequent legislation, a prop¬ 
erly authenticated copy of a deed from such rec¬ 
ords is admissible.76 

A mutilated record of a deed is admissible in ev¬ 
idence if enough of the record is left clearly to 
identify the land.'^'^ 


82. Ala.—^Denton v. Foster, 70 So. 

152, 195 Ala. 53. 

22 C.J. p 811 note 6. 

63. WIs.—^Blaha v. Borg:man, 12’4 N. 

W. 1047, 142 Wis. 48. 

22 C.J. p 811 note 7. 
eet. Ala.—^Williams v. Oates, 102 So. 
712, 212 Ala. 396—Jones v. Spear, 
86 So. 471. 204 Ala. 110. 

22 C.J. p 812 note 8. 

65. Cal.—Myran v. Smlth, 4 P.2d 
219, 117 CaLApp. 365. 

66. U.S.—Peltz V. Clarke, C.C.D.C., 
19 F.Cas.N‘o.10,914, 2 Cranch C.C. 
703, afflrmed 6 Pet. 481, 8 L-Ed. 
199. 

22 C.J. p 812 note 9. 

67- XJ.S.—Thomas v. Magrruder, C.C. 
D.C., 23 P.Cas.No.13.904. 4 Cranch 

C. C. 446. 

68. U.S.—Carter Oil Co. v. McQuiggr, 

D. C.IIL, 27 F.Supp. 182, afflrmed, 

C.C.A., 112 F.2d 276—^Foamite- 

Childs Corporation v. Pyrene Mfg. 
Co., D.C.Del., 288 P. 416. 

lowa.—JafCsay v. Thompson, 21 N. 

W. 669, 65 lowa 323. 

Kan.—Jackman v. Lawrence Drlll- 
ing- & Development Co., 187 P. 268, 
106 Kan. 69. 

S.C.—^Wllson V. Moseley, 102 S.B. 

330, 113 S.C, 278. 

22 C.J. p 812 notes 11, 12. 

Record as primary or secondary evi¬ 
dence see infra S 648. 

Stouestead papers 

Original homestead papers are 


primary evidence and the record of' 
the clerk of the court is secondary. 
—Caraker v. Brown, 111 S.E. 51, 152 
Ga. 677—Pritehett v. Davis, 28 S.E. 
666, 101 Ga. 236, 65 Am.S.R. 298. 
Varlance hetweeiL ozlgiaal and rec¬ 
ord 

If a variance appear between the 
original instrument illed with the 
reglster of deeds for record and the 
record, the original Instrument pre- 
vails.—Jackman v. Lawrence Drill- 
ing & Development Co., 187 P. 258, 
106 Kan. 59. 

Where the statute makes the rec¬ 
ord prima facie evidence, the nile 
that coples are secondary evidence 
and inadmlssible does not exclude 
the record of an instrument.—Coffey 
V. The Maccabees, 86 Pa.Super. 46— 
22 C.J. p 1022 note 45. 

69. Cal.—Smith v. Califomla Port- 
land Cernent Co., 25 P.2d 1013, 134 
CahApp. 630. 

7a U.S.—^Belk V. Meagher, Mont,, 
104 U.S. 279, 26 L.Bd. 736. 

22 C.J. p 812 note 13. 

71. Cal.—Central Pac. R. Co. v. 
Droge, 161 P, 663, 171 Cal. 32. 

22 C.J. p 812 note 14, 

72. Mich.—Nelson v. Scofield, 189 
N.W. 186, 219 Mich. 595. 

22 C.J. p 812 note 15. 

FUlng of occident report by Insur¬ 
ance oarxier 

In compensation proceeding, re¬ 
port of accident prepared by insur- 
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ance carrier should not be received 
in evidence, since not authorlzed 
by statute.—^EYazer v. McMIllin & 
Carson, 179 N^.E. 564, 94 Ind.App. 
431. 

Cnratlve act as rendezing record ad¬ 
missible 

The record of a defectively exe- 
cuted contract for the sale of land 
is not admissible under the curative 
act, as notice of the agreement be¬ 
tween vendor and vendee, to estab- 
lish plaintiffs* title, no Question of 
notice belng involved,—Nelson v. 
Scofield, 189 N.W. 186, 219 Mich. 696. 

73. Mlnn.—^Lamberton v. Windom, 
18 Minn. 606. 

22 C.J. p 812 note 16. 

74. Fla.—^Lester v. Schutt, 174 So. 
583, 128 Fla. 302. 

Defectiva piat from which deeds 
made 

Even where piat is so defective as 
not to be entitled to record, where 
deeds have been made accordlng to 
it for years, it is admissible as an 
instrument referred to.—^Lester v. 
Schutt, supra. 

76. Colo.—^Trowbridge v. Addoms, 
48 P. 536, 23 Colo. 518. 

22 C.J. p 812 note 17. 

76. Tex.—^Houston Oil Co. of Tex¬ 
as V. Niles, Com.App., 256 S.W. 
604, reversing Niles v. Houaton 
Oil Co. of Texas, Clv,App., 191 S. 
W. 748. 

77. Tex.—^Ryle v. Davidson, 116 S. 
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§ 642, - Other OflScial Records or Docu- 

ments 

Examine Pocket Parts for later cases not ger¬ 
mane to the preceding specific section headkigs. 

§ 643. -Authentication of Document 

a. In general 

b. Official deeds 

c. Documents from another state or 

country 

a. In Oeneral 

To be admissibte, olficlal records or documents must 
be properly authenticated. 

Although properly authorized official records and 


documents import verity/^ and may be introduced 
without first verifying their accuracy,*^® to be ad- 
missible it must appear that they are what they pur- 
port to be,so as in the case of official maps, plats 
and surveys,®^ official certificates,^^ ^nd public 
Health or hospital records.^^ The authenticity and 
genuineness of a paper offered as a public docu¬ 
ment must be established either by evidence appear- 
ing on its face, as by the proper official verifica- 
tion,84 or by extrinsic evidence, as by showing the 
custody from which it comes.^s 

The authenticity of a paper offered as a public 
document may sufficiently appear, at least prima 
facie, from its custody and its regularity on its 
face,^® or in some instances from the mere appear- 


W. 823, certified questions answer- 
ed 116 S.W. 28, 102 Tex. 227, re- 
versed on other grounds 124 S.W. 
616, 103 Tex. 209, rehearing denled 
125 S.W. 881, 103 Tex. 209. 

78. Pa.—^Mullen v. City of Altoona, 
162 A. 218, 308 Pa. 258. 

79. Ky.—Hines v. May, 230 S.W. 
924. 191 Ky. 493. 

FrodTLctloiL of party makixig* state- 
ments 

Public documents or official wrlt- 
ten statements are admlsslble, even 
though party who made statements 
therein contained is not «produced 
In court, on theory that offlcer will 
do his duty.—Steel v. Johnson. 
Wash., 115 P.2d 146—Grant v. Plsh- 
er Flouring Mills Co., 68 P.2d 210, 
190 Wash. 356. 

FresnxnptloiL of aocuracy 
There is a presumptlon that pub¬ 
lic records and documents correctly 
represent the facts, and that the 
offlcer who prepared them and whose 
duty it was to make them accurate 
properly performed his duty, and it 
is the constant practice to intro duce 
such public records without first 
verifying their accuracy by the one 
who made them.—^Hines v. May, 230 
S.W. 924, 191 Ky. 493. 

Presumptlon of regularity of official 
acts and proceedings see supra § 
146. 

Beooxds as “establlsliiiig thouu 
salves” 

Fvery intendment is to be made in 
favor of the acts and proceedings of 
a munlcipallty, and where records 
are kept of munlcipal acts and pro¬ 
ceedings, they are receivable in evi¬ 
dence of truth of the facts recited, 
and, when so produced, they estab- 
lish themselves.—^Kansas City v. 
Brown, 227 S.W. 89, 286 Mo. 1. 
sa U.S.—U. S. V. Chandler, C.C.A. 
Ala., 87 P.2d 356—^U. S. v. Smart, 
C.C.A.Ala., 87 P.2d 1—^Milleson v. 
U. S., C.C.A.MO, 78 F.2d 60—U. 
S. V. TImmons. C.C.A.Faa., 68 P. 
2d 664—^Esnault-Pelterie v. Chance 


Vought Corporation, D.C.N.T., 66 
P.2d 393, afflrmed, C.C.A., 66 F.2d 
474—Runkle v. U. S.. C.C.A.C 0 I 0 ., 
42 P.2d 804. 

111.—Trakas v. Coklns, 224 111.App. 
327. 

Mo.—^Wlsconsln & Arkansas Lumber 
Co. V. Buschow Lumber Co., App., 
236 S.W. 410. 

Mont.—Stelner v. McMillan, 195 P. 
836, 69 Mont. 30. 

N.T.—Lash, Inc., v. A. C. Ogden 
Milk Co., 297 N.T.S. 1008, 163 Misc. 
407. 

N.D.—^In re Markhus' Bstate, 249 N. 

W. 310, 63 N.D. 666. 

Pa.—^Mullen v. City of Altoona, 162 
A. 218, 308 Pa. 268—McNulty v. 
Throop Borough School Dist, 149 
A. 741, 742, 299 Pa. 465, citing 
Ck>Tpn8 Jtixls. 

R.I.—Budlong V. Budlong, 136 A. 
308. 48 R.I. 144. 

Tex—^Risk v. City of Shamrock, Clv. 
App., 61 S.W.2d 163—Harlan-Blzy- 
Randall Co. v. American Fruit 
Growers, Civ.App., 7 S.W.2d 132, 
error dlsmlssed American Fruit 
Growers v. Harlan-Blzey-Randall 
Co., Com.App., 16 S.W.2d 261. 

Va.—^McGuire v. Atlantic Coast Line 
R. Co., 118 S.E. 225, 136 Va. 382. 
22 C.J. p 813 note 19. 

Competeuny of person to identLfy 
xecord 

Offlcer who made neither alleged 
arrest of motorist, involved in col- 
lision with Street car, nor alleged 
entries on precinct record, was in- 
competent to Identify such record.— 
Rissllng V. Milwaukee Electric Ry. 
& Light Co., 234 N.W. 879, 203 Wis. 
554. 

xrnsworxL aafi uiLoertifiod statemeat 
The statement of a person holding 
an official position if not under oath 
or under certificate is Insufflcient to 
authenticate a document offered in 
evidence.—^National Bank of Decatur 
V. City of Gibson, 261 IlLApp. 190. 

Certolnty of idexitifioatloiL 
In action on llfe Insurance certifi- 
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cate, physician*s testlmony that he 
found uncertified document, purport- 
ing to be record of insured's tuber¬ 
culosis examinat ion by state health 
department, among files in county 
health office, but did not know who 
made examinatlon or put document 
in files, was too uncertaln and indefi¬ 
nite Identification of document to 
Justify its admission in evidence.— 
Woodmen of the World Life Ins. 
Soc. V. Guyton, 194 So. 665, 239 Ala. 
216. 

81. Ala.—^Hamrick v. Town of Al- 
bertville, 122 So. 448, 219 Ala. 465 
—^Wright V. Louisvllle & N. R 
Co., 82 So. 132, 203 Ala. 118. 

22 C.J. p 818 note 19 [a]. 

82. Cal.—^Mah See v. • North Ameri¬ 
can Acc. Ins. Co. of Chicago, 111., 
213 P. 42, 190 Cal. 421. 26 A.L.R. 
123. 

111.—^In re Saunders' Petition, 245 
IlLApp. 423. 

lowa.—Putnam v. Bussing, 266 N.W. 
669, 221 lowa 871. 

Baptisxnal oertlilcate is inadmis- 
slble where not properly authenti¬ 
cated.—^Kiely v. MacMurray, 139 A. 
343, 6 N.J.Misc. 1091. 

Neoessity of seal 

Official certificate made within 
state need not have seal to be In¬ 
troduced in evidence, under Code 
1923 § 7681.—^Macon County Lumber 
Co. V. Jones, 110 So. 1, 216 Ala. 157. 

83. U.S.—U. S. V. Chandler, C.C.A. 
Ala., 87 F.2d 356. 

84. Wash.—Seattle v. Parker, 43 P. 
369, 13 Wash. 460. 

22 C.J. p 813 note 21. 

85. N.Y.—Tully v. Lewits, 98 N.T. 
S. 829, 50 Misc. 850. 

22 C.J. p 813 note 23. 

86. TT.S.—Tameling v. Commission- 
er of Intemal Revenue, C.C.A., 48 
F.2d 814. 

Ahsence of spoollLo objectioni 
Where an objection to the intro- 
duction of documents stated gen- 
erally that they were not authentl- 
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ance of the document itself,87 and where the proof 
of authenticity, genuineness, and identity is suffi¬ 
cient the paper becomes admissible.^s If the record 
is produced in court and identified by the custodian 
thereof, no further proof of its authenticity is usu- 
ally required.89 As a general rule, however, a pub- 
lic record is not required to be identified by the cus¬ 
todian thereof, but its identity may be shown by any 
competent witness who knows the factio The ad- 
missibility of public records depends on custody and 
authenticity and is not govemed by handwriting or 
the original entry rule.^i In some jurisdictions the 
rule is laid down in general terms that, where by 
statute an officer is authorized to make certificates, 
a certificate in the form prescribed by law and 
signed by a person professing to act in an officiai 
capacity is prima facie evidence without proof of 
the officeres handwriting or other proof of the gen¬ 
uineness of the paper.®2 

Admission of authenticity. An admission of au¬ 


thenticity by the party against whom a public rec¬ 
ord or document is sought to be used dispenses with 
the necessity of proof on the subject.^® 

Identification of tax roUs by tesiimony of witness, 
Irrespective of the absence of indorsements au- 
thenticating tax rolls and assessments, they may be 
admitted where they are duly verified by the testi- 
mony of the proper officials.^^ 

United States land office register. It has been 
held that the certificate of the register of the Unit¬ 
ed States land office needs no authentication 
but there are also decisions to the contrary.^® 

b. Oficial Deeds 

In the absence of statute or waiver, an officiat deed 
is fnadmissible as a muniment of titie without pre¬ 
li minary proof of the authority of the officer to execute 
the deed. 

An officiai deed is ordinarily inadmissible with¬ 
out preliminary proof of the power of the officer to 
execute the deed,^ 7 although in the absence of ob- 


cated in the manner prescribed by 
statute, without polntinff out any 
specific lack of authentication, and 
where such papers appeared to be 
re&ular officiai documents Issued by 
competent authorities, the court 
committed no error in admittingr 
them, since, in the admission of rec¬ 
ord evidence, rules of convenience 
may often be applied by courts in 
cases where documents bear every 
appearance of regularity and the 
Seal of officials of a state are offer- 
ed in evidence.—Curtis v. North 
American Indlan, Inc., C.C.A.Wash., 
277 F. 909. 

87. lowa.—^First-Trust Joint Stock 
Land Bank of Chicagro, 111. v. Mc- 
NefC, 264 K.W. 106, 220 lowa 1226. 
Certificate of notary which is in 

due and le^al form is admissible 
without further proof.—^First-Trust 
Joint Stock Land Bank of Chicagro, 
IlL, V. McNefC, supra. 

Dooiuneiit puxportedly prluted by 
ffovenunent 

Authenticity of an officiai docu¬ 
ment is sufficiently established when 
a copy of it is offered in evidence, 
which purports to have been printed 
by authority of the grovernment.— 
U. S. V. Aluminum Co. of America, 
D.CN.T., 1 F.R.D. 71. 

88. U.S.—U. S., for Use of Wade- 
ford Electric Co v. E. J. Biggrs 
Const. Co., C.C.A.I11., 116 F.2d 768 
— ^Ulm V. Moore-McCormapk Lines, 
C.C.AN.T., 116 F.2d 492, rehear- 
ingf denied 117 P.2d 222, and cer¬ 
tiorari denied 61 S.Ct. 941. 

Ala.—^Alabama Great Southern H. 
Co. V. Grauer, 102 So, 126, 212 Ala. 
197. 

Cal.—^Richardson v. Michel, App., 
113 P.2d 916. 


Okl.—Blggerstaff v. City of Altus, 
243 P. 761, 114 Okl. 98. 

Tex.—^First Baptist Church v. City 
of Fort Worth, Com.App., 26 S.W. 
2d 196, affirmingr, Civ.App., 17 S.W. 
2d 130—^Rees v. State, Civ.App., 
149 S.W.2d 184, error dismissed, 
judgment correct—Joy v. City of 
Terrell, Civ.App., 143 S.W.2d 704, 
error dismissed, judgrment correct 
—St. Louis, B. & M. Ry. Co. v. 
Cole, Civ.App., 4 S.W.2d 1019, af- 
firmed, Com.App., 14 S.W.2d 1024, 
rehearingr denied 16 S.W.2d 534— 
Galveston, K. & S. A R. Co. v. 
Harlingr, Civ.App., 208 S.W. 207, 
afflrmed, Com.App., 260 S.W. 1016. 
State sanltaxy oode 
La.—City of New Orleans v. Emst, 
99 So, 391, 166 La. 426 followed in 
City of New Orleans v. Poulet, 
99 So. 394, 166 La. 436, City of 
New Orleans v. Hartman, 99 So. 
394, 166 La. 436, and City of New 
Orleans v. Compagrnet, 99 So. 395, 
156 La. 437. 

89. Ohio.—^Lisk v. Hora, 143 N.B. 
646, 109 Ohio St. 619. 

Wyo.—Campbell v. Wyomingr Devel- 
opment Co., 100 P.2d 124, 136, 65 
Wyo. 347, citingr Ooxpns Juris, and 
rehearingr denied 102 P.2d 746, 66 
Wyo. 347. 

22 C.J. P 813 note 24. 

90. Cal.—^Rogrers Bros. Co. v. Beck, 
184 P. 616, 43 Cal.App. 110. 

22 C.J. p 814 note 26. 

Ideutificatloxi by deputy clerk 
Under Rev.St. c 64 § 37, the town 
records themselves are the evidence, 
and they may be identified by €my 
competent witness, it not beingr 
necessary that the town clerfc in 
person identify them, so that the 
town record of a marriagre identified 
|by the town clerk's wife, who acted 
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as his deputy in his absence, was 
admissible.—^Audibert v. Michaud, 
111 A 306, 119 Me. 295. 

91. Pa.—^Laginsky v. McCollougrh, 
124 A 431, 280 Pa. 286. 

92. Neb.—Davis v. Watkins, 76 N. 
W. 675, 66 Neb. 288. 

22 C.J. p 814 note 26. 

93- Pa.—^Miller v. Hale, 26 Pa. 432. 
S.C.—Ex p. Steen, 37 S.E. 829, 69 
S.C. 220. 

94. Tex.—^Republic Ins. Co. v. Higrh- 
land Park Independent School Dis- 
trict, Civ.App., 123 S.W.2d 784, 
error dismissed, 126 S.W.2d 270, 
133 Tex. 646—^Rachford v. City of 
Port Neches, Civ.App., 96 S.W.2d 
167, error refused. 

Authentioatioii by City seoretary and 
assessor 

In suit by clty against directors 
and stockholders of dissolved Cor¬ 
poration for 1936 taxes, the 1936 City 
tax roll, although not certifled to by 
assessor-collector, was sufficiently 
authenticated by testimony of clty 
secretary and assessor on the wit¬ 
ness stand as to be admissible and 
a prima facie case of valid assess- 
ment and tax liabllity was shown.— 
Joy V. City of Terrell, Tex.Civ.App., 
143 S.W.2d 704, error dismissed, 
judgment correct. 

96. Ark.—Floyd v. Ricks, 14 AltIc. 

286, 68 Am.D. 374. 

22 C.J. p 809 note 94. 

96. Fla.—Tellow River R. Co. v. 
Harrls, 17 So. 568, 36 Fla. 386. 

22 C.J. p 809 note 95. 

97. Ga.—^Fordham v. Dlxon, 110 S. 
E. 8, 152 Ga. 369. 

Idaho.—Jorgensen v. McAlllster, 202 
P. 1059, 34 Idaho 182. 
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jection the deed may be admitted without prior 
proof of the judgment,^^ and preliminary proof is 
unnecessary when dispensed with by statute.^® 

The rule that preliminary proof of the judgment 
is prerequisite to the admission of an oflScial deed 
has been applied in connection with deeds of sher- 
constables,^ commissioners or masters in chan- 
cery,^ and receivers,^ and the deeds of these or oth- 
er ofiicers cannot be given in evidence to support 
title without producing the record of the decree, 
judgment, and execution under the authority of 
which the sale was made,® or without proper sec- 
ondary evidence thereof in case the records cannot 
be produced.® To render an official deed admissible 
it is not necessary to produce more than the decree 
authorizing the same and the proceedings in con- 
formity therewith,^ although sufficient of the rec¬ 
ord should be produced to show the essential facts.® 

Deeds of executors or administrators- A party 
producing an executor’s or administratores deed 
must show that its execution was authorized,® and 
hence the appointment of the executor or adminis¬ 
trator/® and the judicial proceedings under the au¬ 
thority of which the sale purported to have been 
maderi must usually be shown. It is sometimes 
made necessary, in order that an administratores 
deed be admissible as a muniment of title, that it 


should be accompanied by the order of sale,12 
the deed, accompanied by the order, is admissible as 
a muniment of title without production of the let- 
ters of administration, since the granting of the or¬ 
der of sale is in itself an adjudication that the ap¬ 
plicant was the administrator and authorized as 
such to sell.i® 

Tax deed. A tax deed is usually held not admis¬ 
sible in evidence unless accompanied by some proof 
of the proceedings on which it is founded, or of 
compliance with the prerequisites of the law author¬ 
izing the sale/'* but it has been held that a tax 
deed, not void on its face, is of itself prima facie 
evidence of everything necessary to its own valid- 
ity/5 

c. Docmaents from Another State or Gomitry 

Public documents of another state or country may be 
proved by aiithentfcated, but not by unauthentfcated, 
originals. 

While the usual practice is to prove foreign doc- 
uments of a public character by properly authenti- 
cated copies thereof, as considered infra §§ 673, 675, 
the public records or documents of a foreign coun¬ 
try may be proved by the original records them- 
selves if they can be produced and are properly au- 
thenticated,!® although unauthenticated documents 
of a foreign countryor unauthenticated docu- 


Tex.—Toplitz v. Porter, Civ.App., 
102 S.W.2d 482. 

22 C.J. p 930 note 90 [a^. 

98. Cal.—^Root v. Conlin, 223 P. 
1023, 66 CaLApp. 241. 

99- Ala.—Williams v. Oates, 102 So. 

712, 212 Ala. 396. 

KetroactivB effect 

Gen.Acts 1923 p 629, authorizing* 
sheriff's deed properly executed to 
be received without independent 
proof of proceedings recited therein 
is retroactive, affectlng pending 
suits.—Williams v. Oates, supra. 
Statute OB desiyliig substautlal zdght 
Gen.Acts 1923 p 629, authorizing 
sherlft's deed properly executed to 
be received without independent 
proof of proceedings recited therein 
does not, in establlshlng a prima 
facie rule of evidence, deny any sub¬ 
stantive right.—^Williams v. Oates, 
supra. 

1- Idaho.—Jorgensen v. McAllister, 
202 P. 1059, 1061, 84 Idaho 182, cit- 
ing Coipus Juils. 

Tex.—^Adcock v. Shell, Civ.App., 273 
S.W. 900—^Plennlken v. Poote, Clv. 
App., 270 S.W. 903. 

22 C.X p 932 note 27. 

a. Tex.—^Toplltz V. Porter, Clv.App., 
102 S.W.2d 482. 

22 C.J. p 933 note 28. 


a Mlss.—^Nixon v. Porter, 34 Mlss. 

697, 69 Am.D. 408. 

22 C.J. p 983 note 29. 

4. Ga.—^Fordham v. I>lxon, 110 S. 
B. 8, 162 Ga. 369. 

W.Va.—^Hagan v. Holderby, 67 S.B. 
289, 62 W.Va. 106, 125 Am.S.R. 
960. 

5. Idaho.—Jorgensen v. McAllister, 
202 P. 1069, 1061, 34 Idaho 182, cit- 
ing Corpus JUris. 

22 C.J. p 93*3 note 31. 

0. Ga.—Irby v. Gardner, 66 Ga. 643. 
22 C.J. p 933 note 82. 

7. W.Va.—^Furbee v. Poggln, 124 S. 
E. 828, 97 W.Va. 262. 

8. W.Va—^Furbee v. Foggin, supra. 
Detalls which should be shown 

Where defendant in ejectment was 
stranger to suit in which special 
commlssloner's deed was authorized 
and made, all the record must be 
produced, or enough thereof to show 
that parties holding title and land 
itself were before the court, and that 
land was decreed sold, was sold, sale 
confirmed, and deed authorized.— 
Furbee v. Foggin, supra 

9ii Idaho.—Jorgensen v. McAllister, 
202 P. 10«9, 1061, 34 Idaho 182, cit- 
ing Corpus Juris. 

I Mich.—Chapman v. Crooks, 2 N.W. 

I 924, 41 Mich. 696. 
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10. G^a—^Bryan v. Morris, 84 S.B. 
120, 143 Ga 70. 

22 C.J. p 932 note 2'5. 

11. Idaho.—Jorgensen v. McAllister, 
202 P. 1059, 1061, 34 Idaho 182, 
clting Corpus Jnrla 

22 C.J. p 932 note 26. 

12. Ga—^Hilton & Dodge Lumber 
Co. V. Alwood, 81 S.B. 1119, 141 
Ga. 653. 

13- Ga.—^Bunger v. Grlmm, 8'3 S.E. 
200, 142 Ga 448, Ann.Cas.lOieC 

173. 

14. 111.—^Anderson v. McCormick, 21 
N.E. 803, 129 111. 308. 

22 C.J. p 933 note 32. 

15. EAn.—Bowman v. Cockrill, 6 
Kan. 311. 

16. U.S.—Williams v. Conger, Tex., 
8 S.Ct nX 125 U.S. 397, 31 L.Ed. 
778. 

22 C.J. p 864 note 33. 

17- U.S.—^Montemayor e Hijos v. U. 

S., 24 C.C.P.A.(Customs) 7. 
Translatlon unauthenticated and doo- 
ument Ixrdlevant 

In suit for specific performance of 
oral contract to lease oil and min- 
eral rights underlying Cuban land, 
certiflcate of reglstrar in Cuba and 
Bnglish translation thereof was in- 
admissible to show interest of de¬ 
fendant in lands involved, where 
translation of foreigrn language was 
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ments of a state^^ should be excluded. 

§ 644. - Of What Record Is Evidence 

A publlc record fs evidence of matters properly re- 
corded th-erein, but Is not evidence of matters improper- 
ly In the record or incidentally noted thereon. 

A public record is evidence of those matters 
which are properly incorporated therein,i9 and in 
proper cases may be introduced to show financial 
condition,20 ownership,^! or other facts indicated .22 
A public record is not, however, evidence of mat- 
lers incidentally noted therein, or not properly be- 
longing in the record,23 nor may a report embody- 
ing conclusions of public officers be admitted as 
evidence of facts.24 

Under a statute providing that the town clerk^s 
record of a birth, marriage, or death shall be prima 
facie evidence of the fact, the common-law rule 
that admits official records as prima facie evidence 
of all facts required by law to be reported stili pre- 
vails, and such records are not evidence merely of 
the single fact of birth, marriage, or death, but may 
be admitted as evidence of time, place, or other de- 
tails required to be reported in connection with such 

events.25 

§ 645. -Explanatiori of Document by 

Custodian 

A publlc record or document offered In evidence may 
be explalned by its custodian. 
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Where a public record or document is offered in 
evidence, the custodian thereof may teli the jury, 
ore tenus, what is the true entry, if the writing 
cannot be easily read, or, by the custom of the of¬ 
fice, some sign is used to supply the place of an 
omitted word.23 

§ 646. Incomplete or Altered Records 

Incomplete publlc records and mere extracts are gen- 
erally Inadmissible, although such incomplete records 
may be admissible where the whole record Is avallable to 
the other party. 

As a general rule mere extracts or partial or in¬ 
complete public records are inadmissible; the entire 
record or a duly authenticated copy thereof must be 
produced.27 However, it is no objection that ex¬ 
tracts only are read from a public record offered in 
evidence, where the entire record is produced or is 
available and open to the use of the objecting par¬ 
ty ;2 8 and, in a case where a judgment authorized a 
commissioner to make a conveyance, a deed by the 
commissioner bearing the court^s approval was held 
to be properly admitted in evidence without a copy 
of the order approving the deed.23 A permit reg- 
ular on its face may be admissible without produc- 
tion of other documents relating to its issuance.^^^ 

Altered documents. Where a record offered in 
evidence is interlined, erased, or mutilated, the in- 
terlineations or erasures should as a general rule be 
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not properly authenticated or proved, 
Instrument waa not offered in com- 
pliance wlth any law of state, ques- 
tion of defendanfs title was not 
involved, and interest claimed by 
defendant was not derived from Cu- 
ban Government.—Alexander v. Bess, 
167 So. 633, 123 Fla. 713. 

18. W.Va.—Cunningham v. Donel- 
son, 143 S.E. 346, 10« W.Va. 636. 

19. Conn.—Gett v. Isaacson, 120 A. 
166, 168, 98 Conn. 639, citing Oor- 
pns Jorls. 

' N.H.—Hoban v. Bucklln. 184 A. 362, 
88 N.H. 73, modifled on other 
grounds 186 A. 8, 88 N.H. 73. 

Tex.—^Yakey v. Chapman Mllling 
Co., Civ.App., 74 S.W.2d 148, error 
dlsmissed. 

22 C.J. p 814 note 29. 

ao. Ind.—Mooresville Bld^., Savinffs 
& Lioan Ass’n v. Thompson, 9 N. 
E.2d 101, 212 Ind. 306. 

21. D.C.—Curry v. Stevenson, 26 F. 

2d 634, 68 App.D.C. 162. 

Automobile license records 
In an action for Injuries sustained 
in an automobile accident, a wltness 
havlng testlfled to the llcense num- 
ber of the car, the automobile com¬ 
missioner’s records are admissible in 
evidence to show the ownershlp of 


such car.—^East Baltimore Transfer 
Co. V. Goeb, 118 A. 74, 140 Md. 534. 

22. Date of mallfaig 

Post Office receipts may be intro¬ 
duced to Show date of mailinG mat- 
ter.—Atwell PrintinG & Binding Co. 
V. Prairie Farmer Pub. Co., 246 111. 
App. 100. 

Frotest of note 

Record book kept by notary public 
was properly admitted to show note 
had been duly protested, in viaw of 
Const.Amendm. art 4, entries beinG 
deemed origlnal acts.—Prudential 
Trust Co. V. CoGhlin, 144 N.B. 283, 
249 Mass. 184. 

23. Mich.—^MlchiG^n Bankers’ Ass’n 

V. Ocean Accident & Guarantee 
Corporation, 264 N.W. 868, 274 

Mich. 470. 

N.J.—Kiely v. MacMurray, 139 A. 

343, 6 N.J.Misc. 1091. 

22 C.J. p 814 note 30. 

Applications for dxlvexfs llcense 
were not evidentiai as to age of 
police chlef sought to be retired.— 
Bliely v. MacMurray, supra. 

24. Ind.—^Barr v. Bennington, 192 
N.B. 441, 207 Ind. 268. 

N.T.—^Kahle v. Mount Vemon Trust 
Co., 22 N.T.S.2d 464. 

25. N.H.—Abbott v. Prudential Ins. 
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Co. of America, 195 A. 418, 89 N. 
H. 149. 

20, N.C.—Springs v. Schenck, 11 5. 

E. 646, 10'6 N.C. 163. 

22 C.J. p 814 note 31. 

Parol or extnnsic evidence affecting 
wrltings see infra §§ 851-1016. 

27. U.S.—^U. S. V. Cummings, D.C. 
Pa., 25 F.Cas.No.14,900. 

Me.—^Hammatt v. Emerson, 27 Me. 
308, 46 Am.D. 698. 

N.J.—Myers v. Clark, 41 N.J.Law 486. 
22 C.J. p 814 note 32. 

28. 111.—^Valuch V. Rawson, 270 111. 
App. 583. 

Mass.—Davis v. Mason, 4 Pick. 166. 

29. Ky.—Conley v. Breathitt CoaJ, 
Iron & Lumber Co., 113 S.W. 604. 

30. Ga.—W. A. Gaines & Co. v. 
Holmes, 114 S.B. 327, 164 Ga. 344, 
27 A.L.R. 98. 

Fexmits for transportation of liquor 
On application for interlocutory In- 
junction to restraln conflscation and 
destruction of whisky seized while 
in transit In interstate commerce, 
federal permits for its purchase and 
transportation under Volstead Act 
tit 2 § 3, were erroneously excluded 
because not accompanied by other 
documents, such as the appllcatlons 
therefor.—W. A. Gaines & Co. v. 
Holmes, supra. 
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fully and satisfactorily explained,^! especially where 
it is sought by the record in such condition to con- 
tradict a certified copy, which appears to have been 
iormally and regularly transcribed.®^ However, it 
lias been held that the rule which excludes papers 
on account of an unexplained alteration applies to 
papers in possession of the party to be injured or 
benefited thereby, but not to official documents, not 
in the custody or under the control of the party 
and it has also been held that, where a public doc- 
ument, prepared by a sworn officer, is produced by 
him to whose custody the law intrusts it, the party 
offering it in evidence is not required to explain an 
alteration appearing to have been made at the same 
time and by the same hand as the obliterated let- 
ters and figures, there being no room for presump- 
tion that the document had been fraudulently al- 

tered.34 

A public record book should not be excluded from 
the consideration of the jury merely by reason of 
the fact that two leaves have been cut out of the 
book, where there are no other suspicious circum- 
stances and no evidence is offered tending to show 
whether the absent leaves contained any part of the 
records or were entirely blank when taken from 
the book.^s 

I 647 . -Judicial Records 

a. In general 


b. Judgments and verdicts 

c. Executions 

d. Effect of recitals in judgment 

a. In General 

The whole record of a Judicial proceeding should 
be introduced, uniess oniy a portion, complete In itself, 
is pertinent to the matter In Issue. 

Where judicial proceedings are offered in evi¬ 
dence, the whole record, or a duly authenticated 
copy thereof, must be produced or accoimted for 
where the whole is essential and material, so that 
the court may determine the legal effect of the 
whole, which may differ from that of only a por- 
tion.36 To the extent, however, that a portion of 
the record is complete in itself it may be admitted 
without production of the whole.*'^ If the whole 
of the record cannot have any bearing on the mat¬ 
ter in issue, the material and relevant portions of 
the record are admissible alone,^^ as, for instance, 
pleadings or depositions in the cause offered to 
show admissions by the parties.^^ Indeed in some 
of the decisions the rule has been broadly stated 
that a party is required to introduce in evidence so 
much of the record only as is necessary to sustain 
the issues in his behalf,^^ at least if the record 
is divisible into distinet parts.^i 

Where one party has introduced a part of a rec¬ 
ord, it is open to the other party to introduce the 
remainder if it contains matter material to his 


31. N.M.—Coler v. Santa Fe Couu- 
ty, 27 P. 619, 6 N.M. 88. 

22 C.J. p 815 note 36. 

Record ezplalxiiiLg erasure 

A judgment is properly admitted 
in evidence in a suit to enforce it, 
notwithstanding the names of two 
defendants who were dismissed from 
the case hefore Judgment were 
erased from the title of the cause, 
where the erasure is explalned hy 
the record.—^Reeves v. Mercer, 165 
IlLApp. 57. 

32. Or.—^Dolph V. Bamey, 6 Or. 191 

33. N.Y.—^Devoy v. Mayor, etc., of 
N. T., 86 Barb. 264, 22 How.Pr. 
226, afflrmed 36 N.Y. 449. 

Oath of clerk of police court Is 
not inadmlssible for lack of explana- 
tion of an alteration In the date of 
the jurat.—Devoy v. Mayor, etc., of 
N. Y., supra. 

34. Wyo.—Campbell v. Wyoming 
Development Co., 100 P.2d 124, L36, 
clting CjoxpTis JtixlB, and rehearing 
denied 102 P.2d 746, 66 Wyo. 347. 

22 C.J. p 816 note 37. 

35. 111.—^People v. Hancock County, 
21 IlLApp. 271. 

30b Qa.—Joiner v. Southern Land 
Sales Corporation, 124 S.EI. 518, 
158 Ga. 752. 


Ky.—^Watkins v. Northern Coal & 
Goke Co., 119 S.W. 226, 132 Ky. 
700, 116 S.W. 1192. 

Mich.—^Plat V. Stewart, 10 Mich. 260. 
22 C.J. p 816 note 39. 

Parol evidence to explain nonprodno- 
tlon of record 

Where the whole record cannot be 
produced because lost, the court 
should admit parol evidence in ex- 
planation of the failure to offer the 
whole record.—Joiner v. Southern 
Land Sales Corporation, 124 S.H. 618, 
168 Ga. 752. 

37. Ind.—Closson v. Bligh, 83 N.B. 
263, 41 Ind.App. 14. 

22 C.J. p 815 note 40. 

38. Conn.—^Baker v. Paradiso, 169 
A. 272, 117 Conn. 539—Appeal of 
Gllman, 161 A. 845, 116 Conn. 724. 

Mont.—^Ragsdale v. Bothman, 263 P. 
972, 975, 81 Mont. 40*8, citing Ooru 
puB JnriB. 

22 C.J. p -816 note 41. 

''Zf the record offered in evidence 
1b oomplete, that is to say, if in It¬ 
self It tends to prove the polnt in 
issue without reference to, or ald 
from, other pajrts of the record, and 
it is properly Identifled and authen¬ 
ticated, it should he admitted.”— 
Kagsdale v. Bothman, supra. 
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Where only a few papers are rele¬ 
vant, and they may be secured for 
use on the trial and understood with¬ 
out seeing the remainder of the rec¬ 
ord, the entire record should not be 
admitted.—Sands v. Saltsman, 139 N. 
Y.S. 862—22 C.J. p 7‘9'6 note 61. 
Appointment and deoree admissible 
without remainder of record 
In will contest, admitting in evi¬ 
dence, as bearing on testamentary 
capacity, copy of testator’s appoint¬ 
ment as committee of sister’s per- 
son and property and decree accept-' 
ing his dnal account, is not errone- 
ous, although whole record of pro¬ 
ceedings was not offered.—^Appeal of 
Gllman, 161 A. 846, 116 Conn. 724. 

39. Ala—Gay v. Hogers, 20 So. 37, 
109 Ala. 624. 

N.C,—^Wade v. McLean Contracting 
Co., 62 S.E. 919, 149 N.C. 177. 

22 C.J. p 816 note 42. 

40. Mont.—^Ragsdale v. Bothman, 
263 P. 972, 976, 81 Mont 408, cit¬ 
ing Gorpns JorlSi, 

22 C.J. p 816 note 43. 

41. Kan.—Haynes v. Coweu, 16 Kan. 
637. 

Mont.—^Kagsdale v. Bothman, 263 P. 
972, 976, 81 Mont 408, clting Cor- 
piLB Juxls. 
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side of the case.^^ been held that a record 

which does not contain a writ, or show a Service or 
an appearance of the party, or any issue, or any act 
done by attomey, is not admissible, although it 
States that “the parties appeared by their attor- 
neys.”^^ 

b. Judgments and Verdicts 

Under certain circumstances the complete record 
of a Judgment must be Introduced, but In other cases 
the Judgment alone Is sufficient. A verdict Is not evl- 
dence without the judgment, but the verdict alone may 
be admissible as evidence of the existence of a suit and 
the fact that a verdict was obtalned. 

Where a judgment is relied on as an estoppel, as 
an adjudication on the subject matter, or as estab- 
lishing any particular state of facts of which it is 
the judicial resuit, it can be proved only by offering 
in evidence a complete record or a duly authenticat- 
ed copy of the entire proceedings in which the judg¬ 
ment was rendered;^^ but when the evidence is 
sought to be used for a collateral purpose only, and 
the only relevant fact in issue is whether a judg¬ 
ment has in fact been rendered, it being desired 
merely to prove the existence and contents of a 
judgment, nothing need be produced but the judg¬ 
ment entry if the court is a court of record pos- 
sessing general original jurisdiction,^5 especially if 
there is enough on the record produced to show a 
valid judgment after Service of process or the ap¬ 
pearance of the parties.^® Thus, in an action on an 
injunction bond, the decree or other extracts from 
the record of the injunction cause are admissible 
to show either pendency or decision of the cause, 
although it has been held that the whole record 
must be produced in order to show dissolution of 
an injunction.48 The rule has also been applied 
in an action brought on a judgment of another 
court,^9 and it has been held not necessary to pro¬ 


duce the entire record where the object is merely 
to show a decree which ex proprio vigore vests ti- 
tle to property,®® or which directs a deed to be 
made, if sufficiently describing the land.®^ 

It has also been held not necessary to produce the 
entire record where the object is to show a judg¬ 
ment to support an exeeution in favor of the pur- 
chaser at the exeeution sale,®^ although there is au- 
thority for the contrary view,®® Where it is only 
necessary for a party to show that he has been 
made liable to pay a sum of money in the character 
of exeeutor or administrator by a judgment or de¬ 
cree, the record of such judgment or decree or a 
duly authenticated copy thereof is sufficient;®^ and 
a judgment entry has been held sufficient to estab- 
lish the rendition of a judgment for the purpose of 
showing a devastavit in an action on an adminis¬ 
tratores bond.55 

Inferior court In order to render the judgment 
or decree of a court of inferior or limited juris- 
diction admissible, the record must be sufficiently 
complete to show that the court had jurisdiction 
of the subject matter and of the parties.®® 

Unattested judgment. A statute requiring attes- 
tation of judgments by the clerk of the court has 
been held not to render inadmissible an unattested 
judgment filed and docketed prior to its enactraent.®"^ 

Verdicts. While the rule is sometimes stated that 
a verdict is not evidence without showing a judg¬ 
ment upon it, because it cannot appear but that the 
verdict has been set aside or the judgment arrest- 
ed,®® and that without the judgment the verdict is 
not evidence of the facts found by it,®® yet the mere 
record of a verdict has been held admissible as ev¬ 
idence of the existence of a suit and the fact that 


42. Ind.—^Bryan v. Relff, 160 N.B. 
800, 84 Ind.App. 616. 

Mont.—Ragrsdale v. Bothman, 263 P. 
972, 81 Mont. 408. 

Phlllppine.—Matias v. Alvarez, 10 
Philippine 398, 6 Off.Gaz. 666. 

22 C.J. p 816 note 46. 

43. U.S.—^Buford v. Hickman, Ark., 
4 P.Cas.]Sro.2,114a, Hempst. 232. 

44. Colo.—^McLiau&hlin v. Relchen- 
bach. 122 P. 47, 62 Colo. 437. 

Ga.—Joiner v. Southern Land Sales 
Corporation, 124 S.E. 618, 168 Ga. 
762. 

22 C.J. p 816 note 47. 

Proof of jpdgrment as bar or estop¬ 
pel by record or by extrinsic evi¬ 
dence see the C.J.S. title Judsr- 
ments § 838, also 34 C.J. p 1068 
note 87—p 1069 note 91. 


App., 97 S.W.2d 1027. error dls- 
missed. 

22 C.J. p 817 note 48. 

46. 111.—Phillips V. Webster, 86 111. 
146. 

22 C.J. p 817 note 49. 

47. Ala.—Adams v. Olive, 62 Ala. 
418. 

Va.—White v. Clay, 7 Lelgrh 68, 34 
Va. 68. 

48. Tenn.—^Klngr v. Cox, 161 S.W. 
68, 126 Tenn. 558. 

49. Ga.—Little Rock Cooperage Co. 
V. Hodge, 37 S.E. 743, 112 Ga. 521. 

22 C.J. p 817 note 62. 

50. Ark.—Wilson v. Spxingr, 39 Ark. 
181. 

61. W.Va,—Guinn v. Bowers, 29 S. 

B. 1027. 44 W.Va. 607. 

22 C.J. p 817 note 64. 
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52. Miss.—Cockerel v. Wynn, 20 
Miss. 117. 

22 C.J. p 817 note 55. 

53. Cal.—^Harper v. Rowe, 6‘3 Cal. 
233. 

22 C.J. p 817 note 66. 

54- Ky,—Chinn v. Caldwell, 4 Bibb 
543. 

55. E!y.—Chinn v. Oaldivell, supra 

66. Wis.—W ells v. American Ex¬ 
press Co., 11 N.W. 637, 12 N.W. 
441, 66 Wis. 23, 42 Am.R. 696. 

22 C.J. p 817 note 69. 

67. S.D.—La Penotiere v. Kellar, 
137 N.W. 382, 29 S.D. 496. 

68. Ga.—Mitchell v. Mitchell, 40 Ga. 

11 . 

Ky.—^Donaldson v. Jude, 2 Bibb 67. 

69. Tex.—^Powler v. Stonum, 6 Tex. 

60 . 


46. Tex.—^Jones v. Watkins, Clv. 
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a verdict was obtained, apart from any question of 
the facts adjudicated.®o 

c. Execations 

To be admissible, an execution shouid ordinarity be 
accompanied by the Judgment on whlch It Is founded, 
although there may be cases In whlch the execution Is 
admissible without the Judgment. 

While it has been laid down as a general rule 
that an execution is inadmissible in evidence unless 
it is accompanied by the j’udgment upon which it is 
founded,6i it has been held that, on a trial of the 
right of property between a claimant and a plaintiff 
in execution, it does not devolve upon the latter to 
produce the judgment on which the execution is- 
sued, but the production of the execution is suffi- 
cient.®2 It has also been held that where an offi- 
cer sues a stranger for taking goods from his pos- 
session which he had seized by virtue of an execu¬ 
tion, the production of the execution without the 
judgment is sufficient to support his right of ac- 
tion,®3 and that in an action against an officer by 
a person against whom an execution has been levied, 
the officer may justify his act done in obedience to 
the writ of execution by producing the writ with¬ 
out the judgment.®^ 

It has been held that an execution shouid not be 
offered in evidence without a proper retum at- 
tached thereto.®® 

d. Effect of KecitaJs in Judgment 

The absence of an entire record may be supplled 
by recitais In the judgment or decree of all of the e»> 
sentlal facts. 


It has been held that the absence of an entire 
record may be supplied by recitais in the judgment 
or decree of all the essential facts, jurisdictional or 
otherwise.®® Thus, where the judgment or decree 
on which the party adducing it in a collateral ac¬ 
tion relies as a muniment of title or as a link in 
a Chain of title recites all essential facts, jurisdic¬ 
tional or otherwise, with regard to the proceedings 
in which it was rendered, the record of such judg¬ 
ment or decree, or a duly authenticated copy there- 
of, is admissible as prima facie evidence at least, 
without producing a complete record or transcript 
of the proceedings.67 Recitais, in the decree of a 
court of inferior or limited jurisdiction, of the 
facts necessary to give jurisdiction are evidence of 
these facts, subject, however, to contradiction.®^ 

§ 648. Character of Record as Primary or 
Secondary Evidence 

Ordinarlly judiclal and other publlc records are the 
best, or primary, evidence of the matters therein con- 
talned, although there may be cases In whlch such 
records are admissible as secondary evidence. 

It is obvious from the nature and characteristics 
of judicial and other public records that they must, 
as a general rule, be the best, or primary, evidence 
of the matters which are therein set forth;®® but 
there may be cases in which such records are ad¬ 
missible as secondary evidence,*^® although, where a 
record is produced by a party to prove a particular 
fact, the opposite party is not entitled to avail him- 
self of it as proof of other facts, as to which he 
could not otherwise have used it as primary evi- 
dence.'^! 


C. AUTHENTICATED TRANSCRIPT OR COPIES 


§ 649 . Public Records and Documents Gener- cated, and not otherwise, Is admissible equally wIth the 

origlnal, and is generally regarded as primary evidence. 

A copy of a publlc record, when properiy authenti- It is a well established rule that, in view of the 


80. Mich.—McLeod v. Crosby, 87 N. 

W. 883, 128 Mlch. 641. 

22 C.J. p 818 note 62. 

Verdict to Show payment of costs 

Verdict in a former ejectment suit 
for the sajne land, brouffht by per¬ 
sona to whom 'the present parties 
are prlvies, is admissible, althougrh 
no judgment had been entered, to 
establish the fact of payment of 
oosts in that suit and to account for 
defendant coming into possession, 
and of plalntlff's acquiescence in the 
adverse fitle.—ShaefCer v. Kreitzer, 
6 Binn. (Pa.) 430. 

61. U.S.—Campbell v. Strong, Ark. 
Super., 4 P.Cas.No.2,367a, Hempst. 
266. 

22 C.J. p 818 note 63. 


S2* Alau—Carlton v. King, 1 Stew. 

& P. 472, 23 Am.D. 296. 

G-a.—^Deloach v. Myrlck, 6 Ga. 410. 

63. N.T.—Spoor v. Holland, 8 

Wend. 446, 24 Am.D. 37. 

22 C.J. p 818 note 66. 

64. Ga.—^Deloach v. Myrlck, 6 Ga. 
410. 

S.C.—Hunter v. McElhany, 4 S.C.L. 
103. 

65- S.D.—^Black Hilis Brewing Co. 

V. Mlddle West F. Ins. Co., 141 N. 

W. 368, 140 N.W. 687, 31 S.D. 818. 
66. Cal.—Simmons v. Threshour, 60 

P. 312, 118 Cal. 100. 

22 C.J. p 818 note 69. 

67- U.S.—^Koons v. Bryson, C.C.A. 

N.C., 69 F. 297, 16 C.C.A- 227. 

22 C.J. p 818 note 70. 
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6& Wyo.—Campbell v. Wyomlng 
Development Co., 100 P.2d 12'4, 136, 
66 Wyo. 347, citlng Corpus JhrLs, 
and rehearlng denied 10'2 P.2d 746, 
66 Wyo. 847. 

22 C.J. p 818 note 71. 

66. Mo.—Gosnell v. Camden Fire 
Ins. Ass’n of Camden, App., 109 
S.W.2d 69. 

Mont.—Spencer v. Spencer, 79 P, 320, 
31 Mont. 631. 

22 C.J. p 818 note 73. 

Hecords of private wrltlpgs as pri¬ 
mary evidence see supra S 641. 

70. U.S.—Arlasi v. Orlent Ins. Co., 
C.C.A.Cal., 60 P.2d 648. 

22 C.J. p 819 note 74. 

71- Ala.—^Herndon v. Givens, 16 Ala. 
261. 
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obvious impropriety of allowing public records to 
be removed from the care of their proper custodian, 
or from their usual place of deposit, whenever they 
are nceded for use as evidence,72 the contents of a 
public record or document may be proved by a prop- 
erly aulhenticated copy thereof,73 whenever the 
original record or document would be evidence if 
produced.*^^ However, an unauthenticated copy of 
a public record or document is not admissibleJ^ 

Grade of evidence, Although it has been assert- 
ed that copies of a public record are in the nature 
of secondary evidence, 76 it has also been held that 


properly authenticated copies are admissible with- 
out producing or accounting for the original and 
the general rule is, sometimes by express statute,7 8 
that a duly certified copy of a public record is of the 
same dignity as the original and is to be regarded 
as the best evidence or primary evidence,79 

Snperfliious matter. The fact that a transcript 
contains matter irregularly there will not vitiate it 
so as to require its entire exclusion,*® except where 
the superfluous matter is incompetent and is so in- 
termingled as to be inseparable.^^ 


72L Tex.—Texas & P. R. Co. v. Gra- 
ham, Civ.App., 174 S.W. 297. 

22 C.J. p 819 note 76. 

73. U.S.—State of New Mexico v. 
State of Texas, 48 S.Ct. 126, 275 
US. 279, 72 L..Ed. 280. modified 
on other grounds 48 S.Ct. 344, 276 

U. S. 558, 72 L..Ed. 699—U. S. v. 
Bass, C.C.A.Ind„ 64 F.2d 467. 

Ala.—Hamrick v. Town of Albert- 
ville, 122 So. 448, 219 Ala. 465. 
Ind.—Bates Motor Tranaport Lines 

V. Mayer, 14 N.B.2d 91, 213 Ind. 
664. 

N.J.—^Katz V. New York Life Ins. 
Co.. 19 A.2d 830, 126 N.J.Law 370, 
afflrming 16 A.2d 898, 126 N.J.Law 
358—State v. Hutchinson, 10 N.J. 
Law 242. 

Okl.—In re State Question No. 286, 
Referendum Petition No. 73, 82 
P.2d 1017, 183 Okl. 355. 

Tex.—Harding v. ■ Raymondville In- 
dependent School Dist., Civ.App., 
51 S.W.2d 826, error dismlssed— 
Texas Employers' Ins. Ass’n v. 
Perry, Civ.App., 35 S.W.2d 1087, 
error refused. 

Va.—P. R. Smith Motor Sales v. 

Lay, 3 S.E.2d 190, 173 Va. 117. 

22 C.J. p 819 note 77. 

Beport of accident llled wltk road 
department 

In action for injuries sustained 
by pedestrian who was struck by 
automobile at Street Intersectlon, 
authenticated copy of report of acci¬ 
dent filed with road department pur- 
suant to statute was properly ad- 
mitted.—Carnahan v. Monroe, 185 S. 
B. 234, 117 W.Va. 279. 

Use of copy on motlotn 
Authentication is as necessary for 
a document used on a motlon as for 
one ofCered as evidence on a trial.— 
Martens v. Martens, 31 N.B.2d 489, 
284 N.Y. 363, reversing 20 N.T.S.2d 
206, 260 App.Dlv. 30, and reargu- 
ment denied 33 N.E.2d 542. 

74. Okl.—Ross v. Ross, 54 P.2d 611, 
613, 175 Okl. 633, cillng Corpus 
Juzls, 

22 C.J. p 820 note 78. 

XnadmisBibUlty of original 

(1) Where original would be in- 
admissible, copy is inadmissible. 

32 C.J.S.^3 


N.J.—^Michael v. Scatuorchio, Inc., 
V. New York, S. & W. R. Co., 169 
A. 704, 10 N.J.Misc. 628. 

Wis.—In re Portei^s Will, 190 N.W. 
473, 178 Wis. 666. 

(2) The federal statute making 
admissible in evidence authenticat¬ 
ed copies of any public record or 
public document in any of the exec- 
utlve departments was not intended 
to abollsh all rules against admit- 
ting hearsay evidence or to make 
admissible opinions formed by exec- 
utive officers from their hearing of 
testimony in an ex parte proceeding 
in which the person condemned was 
not afforded an opportunity to be 
present in person or represented by 
counsel.—Fegan v. Lykes Bros. S. 
S. Co., 199 So. 635, 196 La. 541, re- 
manding cause, App., 195 So. 392, 
mandate conformed to 199 So. 680, 
modified on other grounds, Sup., 3 
So.2d 632. 

(3) Under statute provlding that 
caiTier’s report of accident shall not 
be admissible in any suit for dam- 
ages arising from such accident, 
copy of such report is a fortiori 
inadmissible.—^Louisville & N. R. Co. 
V. Grant, 27 S.W.2d 980, 234 Ky. 
276. 

(4) In QUO warranto to test title 
to office of sherifC to which defend¬ 
ant had been declared elected, photo- 
statlc copy of private document pre- 
pared by deputy county clerk which 
was claimed to be a r§sum4 of miss- 
ing poli books was held inadmissible, 
where clerk was neither required 
nor authorized to prepare such docu¬ 
ment,—Behrendt v. Wilcox, 269 N.W. 
155, 277 Mich, 232. 

75. Ala.—^Ratllff v. City of Besse- 
mer, 88 So. 208, 17 Ala.App. 632. 
D.C.—^Arnold v. Thompson & Spear 
Co., 279 F. 307, 61 App.D.C. 326. 
Ky.—Gus Batillo Fruit Co. v. Illi¬ 
nois Cent. R. Co.. 299 S.W. 1089, 
222 Ky. 41. 

La.—^District Grand Lodge No. 21, 
G. U. O. O. F. of Louisiana v. Ed- 
wards, App., 161 So. 206. 

Tex,—Great American Indemni ty 

Co. V. Dabney, Civ.App., 128 S.W. 
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2d 496, error dismlssed, judgrment 
correet—^Kerr v Dorchester, Clv. 
App., 93 S.W.2d 758, error dis- 
missed. 

22 G.J. p 820 note 81. 

Pxinted copies of huUetliis Issued 
by United States health Service and 
not certified were inadmissible in 
compensation proceeding.—Creamery 
Package Mfg. Co. v. Indus trial Com- 
misslon, 248 N.W. 140, 211 Wis. 326. 

76. N.Y.—Matter of Webster, 94 N. 
Y.S. 1050, 106 App.Div. 360, afflrm- 
ed 79 N.E. 1118, 186 N.Y. 649. 
N.D.—Sykes v. Beck, 96 N.W. 844, 
12 N.D. 242. 

22 C.J. p 823 note S. 

Oazhon copy of ordlnauce 
In suit by village, court properly 
excluded offer in evidence of carbon 
copy of an alleged original ordl- 
nance of village. where records of 
village board were avallable.—^Vil- 
lage of Deshler v. Southern Nebras- 
ka Power Co., 277 N.W. 77. 133 Neb. 
778. 

Copy of tax recelpt 
Tex.—^Linden Lumber Co. v. John- 
ston, Civ.App., 128 S.W.2d 121. 
Error dismlssed. 

77- Kan.—Metzger v. Burnett, 48 
P. 699, 6 Kan.App. 374. 

Tex.—^Van Slckle v. Catlett, 13 S. 

W. 31, 75 Tex: 404. 

78- Ind.—State Board of Tax 
Com*rs V. McDaniel, 160 N.B. 347, 
199 Ind. 708. 

22 C.J. p 823 note 5. 

79. Okl.—^Hynds v. Walker, 299 P. 
906, 149 Okl. 196. 

R.I.—^Mlchaels-Bauer v. Doughty, 
124 A. 253, 46 R.I. 610. 

22 C.J. p 823 note 4. 

80. U.S.—^U. S. V. Plerton, Colo., 
145 F. 814, 76 C.C.A. 390. 

22 C.J. p 823 note 1. 

81. Me.—^Pike v. Crehore, 40 Me. 
503. 

Fart unautheiatlcatedL 
Where there are. In document 
sought to be Introduced, papers 
which are not legally authenticated, 
and which are consequently Incom¬ 
petent, and these papers are offered 
Iwith others in document to which 
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Copy of part of record, Where public records are 
contained in a record book, copies of so much of the 
records as relates to the subject matter in litigation 
or as constitutes a distinet and independent record 

are admissible.^^ 

Obiiteration or illegibility of part of a record 
does not preclude the admission of a certified 
copy.*® 

§ 550. - Sworn or Examined Copies 

Ordinarii/ public records or documents may be 
proved by sworn or examined copies. 

In the absence of statute making certified copies 
the only method of proof, proof of public records 
or documents may be made by examined copies 
sworn to by the custodian of the record or any com¬ 
petent witness,*^ especially where the oificer is not 


allowed to produce the original or to fumish cop¬ 
ies.** Such evidence is not excluded by a statute 
making certified copies admissible.** An examined 
copy can be authenticated only by proof of compari- 
son with the original, and not by proof of compari- 
son with some other copy.**^ 

§ 651. - Certified Copies 

In general, under or apart from statute, properi/ 
certified copies of public records or documents are ad- 
missible In evidence equally with the original. Authori- 
ties differ as to whether such copies are admissible to 
prove the facts stated therein. 

Under statutes so providing, properly certified 
copies of public records or documents are receiv- 
able in evidence, either generally or in certain spec- 
ified instances;** and while some authorities have 
held that a certified copy is not receivable in evi- 


objection might not* apply, In such, 
manner that they must all go to 
jury together, without anything to 
Indicate which are and which «re not 
proper for consideratio n, the whole 
document is properly excluded.— 
Pike V. Crehore, supra. 

62. N.H.—Woods V. Banks, 14 N.H. 
101 . 

22 CJ. p 821 note 83. 

83. N.H.—Willey v. Portsmouth, 35 
N.H. 303. 

Pa,—Jones v. Hollopeter, 10 Serg. & 
R. 326. 

22 C.J. p 821 note 82. 

84. N.M.—^Anthony Doli & Co. v. 
Hogan, 53 P.2d 649, 660, 40 N.M. 
65, citing Corpus JUrls. 

Okl.—^In re State Question No. 236, 
Referendum Petition No. 73, 82 P. 
2d 1017, 183 Okl. 355. 

Tex.—^Hanover Fire Ins. Co. v. 
Slaughter, Clv.App., 111 S.W.2d 
362, 366, citing Corpus Juris—^Von 
Schoech v. Herald News Co., Clv. 
App., 237 S.W. 661, dismissed for 
want of jurisdiction. 

22 C.J. p 821 note 84. 

85. Kan.—State v. Schaeffer, 86 P. 
477, 74 Kan. 390. 

22 C.J. p 821 note 85. 

86. Okl.—In re State Question No. 
236, Referendum Petition No. 73, 
82 P.2d 1017, 183 OkL 366. 

22 C.J. p 821 note 86. 

87- Tex.—Grimes v. Bastrop, 26 
Tex. 310. 

22 C.J. p 821 note 87. 

88. Ala.—^Walker County v. Burde- 
shaw, 169 So. 227, 232 Ala. 621— 
—Sims V. Kent, 130 So. 213, 221 
Ala. 689—^Butler Cotton Oil Co. v. 
Brooks, 94 So. 618, 208 Ala. 386— 
Stewart Bros. v. Ransom, 87 So. 
89, 204 Ala. 689—^Toung v. Koonce, 
162 So. 680, 26 Ala.App. 491. 

Cal.—Stokes v. Watklnson, 201 P. 
134, 53 Cal.App. 764. 


Fla.—Semi-Tropical Land Co. v. City 
of Jacksonville, 162 So. 692, 120 
Fla. 426—Gwynn v. Hardee, 110 
So. 343, 92 Fleu 543. 

Idaho.—^Ferguson Fruit & Land Co. 
V. Goodding, 268 P. 557, 44 Idaho 
76. 

111.—^Kern v. Chicago Co-op. Brew- 
ing Ass*n, 40 111.App. 356, afiOlrmed 
29 N.B. 1036, 140 111. 371. 

Ind.—State Board of Tax Com'rs v. 
McDaniel, 160 N.H. 347, 199 Ind. 
708. 

lowa.—^Bristow v. Lange, 266 N.W. 
808, 811, 221 lowa 904, auoting 

Corpus Juris. 

Kan.—State v. France, 72 P.2d 1001, 
146 Kan. 651. 

Ky.—^Huffman v. National Surety 
Co., 61 S.W.2d 960, 244 Ky. 714. 
Mo.—^Herrington v. Hoey, 139 S.W.2d 
477, 346 Mo. 1108—Little River 

Dralnage Dist. v. Houck, App., 137 
S.W.2d 656. 

Mont.—Kihble v. Morris, 63 P.2d 
1160, 101 Mont 308. 

Okl.—Long V. Brown, 98 P.2d 28, 
186 Okl. 407—Kansas City Life 
Ins. Co. V. Meador, 98 P.2d 20, 186 
Okl. 397—^In re State Question No. 
236, Referendum Petition No. 73, 
82 P.2d 1017, 183 Okl. 366—Holmes 
V. Nelson, 76 P.2d 1076, 182 Okl. 
166. 

S.C.—State V. Bowen, 98 S.E. 864, 
112 S.C. 166. 

S.D.—J. F. Anderson Lumber Co. v. 
National Surety Co., 207 N.W. 63, 
49 S.D. 235. 

Tex.—^Baldwin v. Chambers, Civ. 
App., 36 S.W.2d 631—Texas Em- 
ployers’ Ins. Ass’n v. Pierce, Clv. 
App., 264 S.W, 1019—Findlay v. 
State, Civ.App., 238 S.W, 966, re- 
hearing overruled 239 S.W. 996, 
affirmed 260 S.W. 651, 113 Tex. 30 
—Golden Rod Oil Co. No. 1 v. 
Noble, Civ.App., 233 S.W. 624, dis¬ 
missed for want of jurisdiction. 
Wash.—Grant v. Fisher Flouring 
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Mills Co., 68 P.2d 210, 190 Wash. 

366. 

22 C.J. P 822 note 89. 

Statute as repealing prior statute 

An act authorizing admission of 
copy of charlty hospltal record in 
evidence implledly repeals act ex- 
empting public hospital records 
from provlsions of another act des- 
ignating public records available for 
public use.—Sampson v. Life & Cas- 
ualty Ins. Co. of Tennessee, La.App., 
175 So. 148. 

What constitutes ‘*publlo document’’ 

(1) The term “document", as used 
in such statute, means any matter 
expressed or descrlbed on any sub- 
stance by means of letters, figures, 
or marks, or by more than one of 
these means, intended to be used for 
purpose of recording that matter.— 
In re Kostohrls’ Estate, 29 P.2d 829, 
96 Mont. 226. 

(2) “A regrister kept by a draw- 
tender, even if he is reguired by 
revised ordinances of the City to 
make certain entries by way of com- 
ment in the nature of a shlp’s log, 
is not a public document" within 
the meanlng of the statute.—^Bulch- 
ers’ Slaughtering & Melting Ass'n v. 
City of Boston, 101 N.B. 426, 427, 
214 Mass. 264. 

FlUng and notlce 

Where statute authorizes admis¬ 
sion of certified copies in evidence 
provided they are filed and specifled 
notlce given, such statutory require- 
ments must be complled with in or- 
der to render copies admissible.— 
Lamar v. State, 96 S.W. 609, 49 Tex. 
Cr. 663—22 C.J. p 823 note 98. 

Blght of court to demand original 

Under statute contalning proviso 
to that effect, court or Judge may re¬ 
quire party offering certified copy to 
produce or account for original.— 
Thomas v. Wllliamson, 40 So. 831, 51 
Fleu 332—22 C.J. p 823 note 99. 
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dence, unless by virtue of a statute pennitting the 
certification,89 or making such certified copy admis- 
sible,90 it is commonly held that the same rule pre- 
vails apart from or without reference to statute.9i 


Generally, the admissibility of a certified copy of 
a public record depends on the admissibility of the 
original, and the copy is not admissible where the 
original would not be.92 Thus a certified copy of 


Pederal records and docnments 

(1) Under federal statute to that 
effect copies of books, records, pa- 
pers, or documents in any federal 
executive department, properly au- 
thenticated, are admissible equally 
wlth the originals. 

U.S.—Sprencel v. U. S., C.C.A.Tex., 
47 F.2d 601—^Bowlingr v. U. S., C. 
C.A.Okl., 299 P. 438—Cassarello v. 
U. S., D.C.Pa., 271 P. 486, afflrmed, 

C. C.A., 279 P. 396. 

Ark.—Caldwell v. St Louis Joint 
Stock Land Bank, 62 S.W.2d 39, 
187 Ark. 832. 

22 C.J. p 822 note 89 [b]. 

(2) A simllar rule prevails in 
many States under similar statutes. 
Miss.—Mobile & O. R. Co. v. Jensen, 

139 So. 840, 162 Miss. 741. 

N.D.—Pirst Nat. Holding Co. of Lls- 
bon V. Moore, 232 N.W. 310, 60 N. 

D. 27. 

Okl.—In re McDade’s Estate, 218 P. 
632, 95 Okl. 120. 

(3) However, this rule does not 
apply to documents or papers ln> 
cidentally lodged in executive de¬ 
partment and formlng no part of 
official records required to be kept 
under governing statutes and regu- 
lations.—^U. S, v.' Johnson, C.C.A. 
Neb., 72 P.2d 614. 

(4) Moreover, since admissibility 
of certified copies of public docu¬ 
ments is based on general principies, 
and is not dependent on statute, cer¬ 
tified copies of documents of bodies 
other than executive departments 
are also admissible.—Lembeck v. U. 
S. Shipping Board Bmergency Pleet 
Corporation, C.C.A.N.T., 9 F.2d 668. 

(6) Evi dence of report for publl- 
cation issued by United States Gov¬ 
ernment was held admissible, where 
it purported to give data taken from 
records of department of Interior, 
and plaintilf agreed that it should be 
treated as a copy of the original, 
duly certified by such department— 
American Sulphur Royalty Co. of 
Texas v. Freeport Sulphur Co., Civ. 
App., 276 S.W. 448. afflrmed 6 S.W.2d 
1039, 117 Tex. 439, 60 A.L.R. 890. 

Partloular reoords or dooiuiieuts 

(1) Birth certlflcate. 

Miss.—^Llfe & Casualty Ins. Co. v. 

Walters, 177 So. 47, 180 Miss. 384. 
N.J.—^Katz V. New York Life Ins. 
Co 19 A.2d 830, 126 N.J.Law 370, 
afflrming 16 A.2d 898. 126 N.J.Law 
368. 

(2) Constitutlon and by-laws of 
benefit soclety.—^Beason v. Sovereign 
Camp, W. O. W.. 94 So. 123, 208 Ala. 
276. 

(3) Delinquent tax rolls.—Texas 


Land & Cattle Co. v. City of Fort 
Worth, Tex.Civ.App., 73 S.W.2d 860, 
error refused, appeal dismissed 55 S. 
Gt. 658, 295 U.S. 716, 79 L.Ed. 1672, 
rehearing denied 66 S.Ct 913, 295 
U.S. 769, 79 L.Ed. 1710. 

(4) Government checks or vouch- 
ers covering compensation payments 
to war veteran*s guardian.—In re 
Kostohris* Estate, 29 P.2d 829, 96 
Mont 226. 

(6) Health department record as 
to examinat ion of certain person.— 
Woodmen of the World Life Ins. 
Soc. V. Guyton, 194 So. 665, 239 Ala. 
216 —^National Life & Accident Ins. 
Co. V. Blanchard, 196 So. 171, 2« Ala. 
App. 372. 

(6) Maps properly prepared and 
filed pursuant to statute. 

Cal.—^Miller v. Murphy, 248 P. 934, 
78 Cal.App. 751. 

Tex.—Fenzl v. City of Houston, Civ. 
App., 63 S.W.2d 729, error refused. 

(7) Proceedings before county com- 
missloners.—^Massachusetts Bonding 
& Insurance Co. v. State, 131 N.B. 
398, 191 Ind. 695. 

(8) Tax retums. 

Ark.—Cannon v. Hope Pertilizer Co., 
2 S.W.2d 1100, 176 Ark. 4'36. 

Ga,—^Bowman v, Givens, 9 S.E.2d 
833, 190 Ga. 622—Jett v. lEIart 109 
S.E, 654, 162 Ga. 266. 

(9) Other records and documents 
see 22 C.J, p 822 note 89 [a]. 

89. N.J.—^Francis v. Newark, 33 A. 
853, 68 N.J.Law 622. 

22 C.J. p 823 note 92. 

However, it has been held, in a 
case in which court was unable to 
determine whether copy was certi¬ 
fied or not, that a copy, properly 
certified, of a resolution of board of 
commissioners would be admissible. 
—Long V. Daly, 141 A. 787, 6 N.J. 
Misc. 495, afflrmed 144 A. 588, 105 N. 
J.Law 492. 

90. N.D.—Sykes v. Beck, 96 N.W. 
844, 12 N.D. 242. 

22 C.J. p 823 note 93 [a]. 

91. U.S.—-U, S. V. Ware, CC.ALa., 
110 F.2d 739—^Mosier v. Goodcell, 
D.C.Cal., 49 F.2d 391. 

Fla.—Johns v. State, 197 So. 791. 
Idaho.—Owen v. Nampa and Meridi- 
an Irr. Dist., 285 P. 464, 48 Idaho 
680. 

lowa.—^Bristow v. Lange, 266 N.W. 
808, 811, 221 lowa 904, quoting 
Ck>rpus Jnxls. 

Ky.—Louisvllle & N. R. Co. v. Perry 
Ice & Bottllng Co., 10 S.W.2d lOOl. 
226 Ky. 286. 

Mass.—^American Surety Co. of New 
York V. 14 Canal St, 176 N.E. 786, 
276 Mass. 119. 


Miss.—^K. C. Lumber Co. v. Moss, 80 
So. 638, 119 Miss. 186. 

Tex.—^Zurich General Accident & Lia- 
bility Ins. Co. v. Thompson, Civ. 
App., 47 S.W.2d 663, error dis¬ 
missed. 

Wash.—^Bracy v. United Retail Mer- 
chants, 63 P.2d 491, 189 Wash. 162. 
22 C.J. p 821 note 88, p 823 note 94. 
xn Oeoxgia 

(1) It has been held, apart from 
or without reference to statute, that 
a certified copy of an extract from 
the wild land digest is admissible.— 
Gordon v. Ransom & Lomax Lum¬ 
ber Co., 106 S.E. 176, 151 Ga. 181. 

(2) It has similarly been held that 
a certified copy of the minutes of 
the mayor and board of aldermen of 
a City is admissible.—Western & At¬ 
lantic R. R. V. Swigert, 196 S.E. 230, 
57 aa.App. 274. 

(3) However, it has also been held 
that a certified copy is not admissi¬ 
ble in the absence of statute so pro- 
viding.—Taylor v. Simmons, 75 Ga. 
13, 14. 

22 C.J. p 823 note 93. 

Zrregulazlty in copy 
Omission of notary's seal from 
copy of public instrument held mere 
irregrularity and immaterial, particu- 
larly where pleadings admitted that 
instrument was proper.—Stokes v. 
Watkinson, 201 P. 134, 53 Cal.App. 
764. 

Partlctilar records or docnmeuts 

(1) Birth certiflcate.—Yekcha v. 
Texas Co., 276 P. 312, 135 Okl. 214. 

(2) Report of public utility to 
public Service commission.—Oak- 
town Telephone Co. v. Miller, 194 N. 
B. 741, 101 Ind.App. 108, followed in 
Bruceville Telephone Co. v. Miller, 
194 N.E. 776, 101 Ind.App. 701, and 
Preelandville Telephone Co. v. Miller, 
194 N.E. 776, 101 Ind.App. 701. 

(3) Other records or documents 
see 22 C.J. p 821 note 88 [a]. 

92. U.S.—^U. S. ex rei. Esshoc v. 

Fluckey, C.C.A.Ohio, 19 P.2d 64. 
Ala.—^Pidelity-Phenix Pire Ins. Co. 
of New York v. Murphy, 166 .So. 
604, 231 Ala. 680, certiorari denied 
67 S.Ct. 19, 299 U.S. 667, 81 L.Bd. 
410. 

lowa.—^Putnajtt v. Bussing, 266 N. 

W. 659, 221 lowa 871. 

N.Y.—Cirrincioni v. Metropolitan 
Life Ins. Co., 228 N.Y.S. 354, 223 
App.Div. 461. 

Okl.—Holmes v. Nelson, 76 P.2d 1076, 
182 Okl. 166. 

Tex.—^Risk V. City of Shamrock, Civ. 
App., 61 S.W.2d 163—Commercial 
Standard Ins. Co. v. Noack, Civ. 
App., 45 S.W.2d 798, reversed on 
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a record will not be admissible where the record 
is not authorized by law,93 or where it is not made 
in the manner prescribed by law,^^ oj- where the 
record contains no certificate of acknowledgment or 
other proof of the execution of the original.^5 As 
appears in § 649 supra, a duly certified copy is re- 
garded as primary evidence. 

Purpose of admisston. While a certified copy of 
a public record or document is admissible to prove 
the existence of the original document,96 and mat- 
ters which may be inferred therefrom,97 it is not 
ordinarily admissible to establish, as facts, the state- 
ments and figeres contained in the document or 
record,®6 although there are some exceptions to this 
rule,99 in some instances under statutes expressly 


so providing.l By statute in several States copies 
of records of articles of incorporation or consoli- 
dation properly certified by the secretary of state 
are admissible in evidence to prove the incorpora¬ 
tion or consolidation.2 

Copies of death certificates. In general, a certi¬ 
fied copy of a death certificate is admissible either 
under a statute providing that such copy shall be 
admissible with the same effect as the original,3 or 
under a statute providing that a certified copy shall 
be prima facie evidence of ali facts contained there- 
in> Under the latter statute, while the copy of 
the certificate is not admissible to prove facts which 
are not required to be reported,® it is admissible to 
prove all the facts which are required to appear,® 


other grrounds, Com.App., 62 S.W. 
2d 72. 

22 C-JT. p 82*3 note 95. 

SniELclexLcy of hlrth cextlfloate 

Certified copy of birth certificate, 
subscribed and sworn to, was not in- 
admissible because si^ed by mark. 
—Yekcha v. Texas Co., 27'6 P. 312, 
135 Okl. 214. 

93, U.S.—Cruse v. McCauley, C.C 
Mont., 96 F. 369. 

Tex.—Southwestern Surety Ins. Co. 
V. Anderson, 165 S.W. 1176, 106 
Tex. 46. 

22 C.J. p 823 note 96. 

94. lowa.—^Putnam v. Bussing, 266 
IT.W. 669, 221 lowa 871. 

22 C.J. p 823 note 97. 

96. Mont.—Kibble v. Morris, 6'3 P.2d 
1150, 101 Mont. 308. 

City ordlnance 

(1) Paliure to prove authentic 
original ordinance adopted by cor¬ 
porate actions of city authorized re- 
fusal to admit alleged copy of or¬ 
dinance in evidence.—^Harrison v. 
Central of Georgia Ry. Co., 160 S.E. 
6'94, 44 Ga.App. 167. 

(2) A document purporting to be 
a certified copy of a city ordinance 
is Inadmisaible where it was taken 
from the minutes of a city ordinance 
book of acts and it does not appear 
that the book of acts was ever adopt¬ 
ed by the city authorities.—Western 
& Atlantic R. R. v. Swigert, 19'6 S. 
E. 230, 67 Ga.App. 274. 

Copy of part of report 
Certified photostatlc copies of 
separate pages of report were held 
admissible under statute so provid¬ 
ing as to copies of reports that had 
been swom to, even though it was 
not affirmatively shown that report 
was sworn to, since proprlety of 
report is presumed, and oath may 
have appeared on other page.—Com- 
monwealth Irr. Co. v. Rio Grande 
Canal Water Users* Ass'n, 46 P.2d 
622, 96 Colo. 478. 


9'3. U.S.—Mohawk Condensed Mllk 
Co., V. U. S.. Ct.Cl., 48 F.2d 682. 
Tex.-^Traders & General Ins. Co. v. 
Milliken, Civ.App., 87 S.W.2d 603. 
Shows existence and data of flllng 
of document.—^Zurlch General Acci¬ 
dent & Lilability Ins. Co. v. Thomp¬ 
son, Tex.Civ.App., 47 S.W.2d 663, er¬ 
ror dismissed. 

97. Tex.—^Hurley v. Hirsch, Civ. 
App., 66 S.W.2d 3'87, error dis¬ 
missed. 

Ownershlp of taxlcab 
In an actlon against a taxlcab 
company for the loss of Services of 
plaintilf’s minor child injured by a 
taxlcab, a certified copy of defend- 
ant’s appllcation for registration of 
the taxlcab bearing the piate num- 
ber of the one Involved was admis¬ 
sible to Show ownershlp by defend¬ 
ant.—^Pratt V. Detrolt Taxlcab & 
Transfer Co., 195 INT.W. 691, 226 Mlch. 
147. 

98. U.S.—^Mohawk Condensed Milk 
Co. V. U. S., Ct.Cl., 48 P.2d 682— 
Diego V. Rovlra, Puerto Rico, 264 
P. 19, 166 C.C.A. 429. 

Proof of Issnance of poUcy 

In suit for workmen’s compensa- 
tion, certified copy of notlce that 
employer had become subscriber, of¬ 
fer ed in Jury's absence to show ju- 
rlsdiction, was Incompetent to sup- 
ply required proof that defendant 
had Issued pollcy to claimanfs em¬ 
ployer covcring claimajxt's injury.— 
Traders & General Ins. Co. v. Milli¬ 
ken, Tex.Civ.App., 87 S.W.2d 503. 

99. Conn.—Gett v. Isaacson, 120 A. 
166, 98 Conn. 639, 

Antomo^bile registration 

Under statute givlng certified copy 
same effect sls original would have, 
certified copy of automobile registra¬ 
tion is admissible to prove ownershlp 
at time of accident, whether vehicle 
was registered at time of accident, 
and whether owuer had place of 
abode in state prior to accident.— 
Avila V. Du Pont, 180 N.E. 124, 278 
Mass. 83. 


Doomnent flied by bondlng oompamy 

Under statute giving certified 
copies same effect as original would 
have, certified copy of documents 
filed by foreign bondlng company in 
office of Insurance commlssioner 
was admissible to show authority of 
agent signlng bond and assenting to 
discharge of codefendant under in- 
terlocutory decree.—^Brown v. Lon- 
don & Lancashire Indemnlty Co. of 
America, 144 N.E. 396, 249 Mass. 511. 

1. N.J.—^Bodner v. Phoenix Indem- 
nity Co., 168 A. 442, 111 N.J.Law 
264. 

City asBessment roll 
Pia.—Seml-Tropical Land Co. v. City 
of Jacksonville, 162 So. 692, 120 
Fla. 426. 

Motor vehicle registration 
N.J.—Bodner v. Phoenix Indemnlty 
Co., 168 A. 442, 111 N.J.Law 264. 

2. Kan.—^McCune Min. Co. v. Adams. 
10 P. 468, 35 Kan. 193. 

22 C.J. p 822 note 90. 

3. Ark.—Washington Pidelity Nat. 
Ins. Co. V. Anderson, 63 S.W.2d 
SSe, 187 Ark. 974. 

^ Ky.—^Metropolitan Life Ins. Co. 
V. develandas Adm'r, 11 S.W.2d 
434, 226 Ky. 621. 

Md.—.State, to Use of Schlller, v. 

Hecht Co., 169 A. 311, 165 Md. 416. 
Tex.—^American Nat. Ins. Co. v. Va¬ 
lenda, Civ.App., 91 S.W.2d 832, er¬ 
ror dismissed. 

However, exclusion was held prop- 
er where some of the matter con¬ 
tained in certificate was of little evi- 
dential value, would have been high- 
ly prejudlcial, and wjue Inseparable 
from rest of the matter.—^New Bng- 
land Trust Co. v. Farr, C.C.A.Mass., 
67 P.2d lO-S, certiorari denied 63 S. 
Ct. 14, 287 U.S. 612, 77 L.Bd. 632. 

5. Miss.—Clegg v. Johnson, 143 So. 
848, 164 Miss. 198. 

6. Mo.—^Bailey v. Metropolitan Life 
Ins, Co., App., 116 S.W.2d 161, cer¬ 
tiorari quashed State ex rei. Met¬ 
ropolitan Life Ins. Co. v. Shaln, 
121 S.W.2d 789, 343 Mo. 436. 
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such as the time of death,^ and the cause or man- 
ner of death.^ While it has been held that the copy 
is admissible to prove the cause or manner of death, 
even though the statement as to the cause is hear- 
say,9 or is merely an opinion or conclusion,!^ it has 
also been held to be inadmissible to prove the cause 
of death where it States a mere conclusion,!^ or 
where it contains the unswom statements of per¬ 
solis who are not authorized to certify as to such 
matters, and who, because of lack of personal 
knowledge, would not have been qualified to testify 
on the trial.^2 At any rate, a copy of a death cer- 
tificate is not admissible if it is not properly au- 
thenticated,^3 or if the original certificate is not 
shown to be authentic.^^ 

Alteration of certified copy. Whether an altera- 


tion will affect the admissibility of a certified copy 
of a public document depends on the purpose of 
such alteration and the effect on the document.^^ 

§ 652. Judicial Records 

In general, properly authenticated coples of Judicial 
records are admissible In evidence. 

Authenticated copies of judicial records are ad¬ 
missible in evidence the same as such copies of oth- 
er public records;^® and apart from the records 
themselves such copies are the only admissible evi¬ 
dence to prove what the records contain-^*^ 

Particular courts. Records of probate, surro- 
gates’, and orphans* courts are very generally held 
to be within the rule making a duly authenticated 
copy of a judicial record admissible in evidence, 


7- Mo.—Bailey v. Metropolitan "Life 
Ins. Co., supra. 

8- Ariz.—Soverelgrn Camp, W O. W., 
V. Sandoval, 64 P.2d 667. 47 Ariz. 
167. 

IlL—0’B:ane v. National Councll of 
Knlghts and Ladies of Securlty, 
227 I11.APP. 369. 

Miss.—^Life & Casualty Ins. Co. v. 

Walters, 177 So. 47, 180 Miss. 384. 
Mo.—^Loughlin v. Marr-Bridffer Gro- 
cer Co., App., 10 S,'W.2d 76. 
N.H.—Abbott v. Prudential Ins. Co. 
of America, 196 A. 413, 89 N.BL 
149. 

Utah.—^Bozlcevlch v. Kenllworth 
Mercantile Co., 19'9 P. 406, 68 TJtah 
468, 17 A.L.R. 346. 

Self-lnfUcted gtinsliot wonnd 

Excludingr authenticated copy of 
attendlng physlclan^s death certifi¬ 
cate recitlng that insured’s death re- 
sulted from self-infiicted gunshot 
wound was error.—^Massachusetts 
Mut. Life Ins. Co. v. Bush, 33 S.W.2d 
351, 236 Ky. 400. 

9. Mo,—^Key v. Cosmopolltan Lafe, 
Health & Accident Ins. Co., App., 
102 S.W.2d 797. 

la N.J.—^Van Bodegon v. Standard 
Coated Products Corporation, 14 
A.2d 760, 18 N.J.Misc. 486. 

11, Va.—Life Ins. Co. of Virginia 
v. Brockman, 3 S.E.2d 480, 173 Va. 
86 . 

Statement of probabillty 

Certified copy of record whlch con- 
slsts in part of coroner's report as 
to cause of death is not admissible 
to establlsh cause of death, slnce, 
by statute, such matter is stated as 
a probablllty rather than a fact, 
and represents merely coroneris opin¬ 
ion.—^Langlitz v. American Nat. Ins 
Co., Tex.Clv.App., 146 S.W.2d 484, 
error dlsmissed, Judgment correct. 

12. Pa.—^HefCron v. Prudential Ins. 
Co. of America, 8 A.2d 491, 137 Pa 
Super. 69. 


Statutory xeQ.Txireme]Lts 

Where statute requires certiflcato 
to be signed by attending physician, 
certified copy of certificate signed 
by coroner is inadmissible. 

Mo.—Gilpin v. dStna Life Ins. Co., 
132 S.W.2d 686, 234 Mo.App. 566. 
Pa.—^Heffron v. Prudential Ins. Co 
of America, 8 A.2d 491, 137 Pa. 
Super. 69. 

XTiLdertaker^s report as snrplusage 
Where certified copy of death cer¬ 
tificate containing undertaker's re¬ 
port and physician’s certificate of 
cause of death was only required to 
contain physician's certificate, it was 
nevertheless admissible where un- 
dertaker*s report contained nothing 
prejudiclal.—GKane v. National 
Councll of Knlghts and Ladies of 
Security, 227 IlLApp. 369. 

la Ky.—^Elam's Adm’r v. Botkln, 13 
S.W.2d 507, 227 Ky. 617. 

Md.—^Mayor and City Council of Bal- 
timore City v. State, for Use of 
Blueford, 196 A. 671, 173 Md. 267. 
W.Va.—Collins v. Equltable Life Ins. 
Co., 8 S.E.2d 826, 130 A.L.R. 257. 

14. Ga.—^Bankers’ Health & Life 
Ins. Co. V. Nichols, 162 S.E. 1'51, 
44 Ga.App. 5'36. 

IB. Tex.—^Hoya v. Woden Independ- 
ent School Dist, Clv.App., 292 S. 
W. 942. 

Kere spoliatlon. 

Where statute creating independ- 
ent school distnct admittedly showed 
intention that district embrace terri- 
tory in common school district, 
changing description of boundaries in 
certified copy dld not affect copy's 
admissibility, such change by stran- 
ger being mere spoliatlon not af- 
fecting admissibility, original terms 
plalnly appearlng.—Hoya v. Woden 
Independent School Dist., Tex.Civ. 
App., 292 S.W. 942. 

la U.S.—Seymour v. Du Bois, C.C. 
Pa., 146 F. 1003, error dlsmissed 
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Du Bois v. Seymour, 162 F. 600, 
81 C.C.A. 590, 11 Ann.Cas. 656. 

22 C.J. p 824 note 6. 

Bule is based on general prin- 
ciple of public convenience that doc- 
uments of great moment may not be 
ambulatory and subject to loss that 
might be incurred if they were re- 
movable.—^Mansfield v. Johnson, 40 
So. 196, 61 Fla. 239, 120 Am.S.R 169 
—22 C.J. p 824 note 7. 

Independent description In copy 
Independent description by city 
clerk in a transcript of assessment 
proceedings did not render transcript 
inadmissible as a whole.—Cabaniss v. 
City of Huntsvllle, 117 So. 316, 217 
Ala. 678. 

Carbon copy signed by Jndge as an- 
thenticated copy 

Where attorney presented to coun- 
ty court order for signature, and, 
at same time, carbon copy thereof, 
which was signed by judge and re- 
tained by attorney, such copy is 
neither order nor authenticated copy 
of order of county court, and is not 
admissible to prove that such or¬ 
der was made.—Lowe v, Cravens, 
240 P. 638, 112 Okl. 190. 

17. U.S.—Freeman-Sweet Co. v. 
Lummous Unit Co., C.C.A.I11., 264 
P. 107, modifying, D.C., Luminous 
Unit Co. V. Freeman-Sweet Co., 
249 P. 876, and certiorari denied 
40 S.Ct. 482, 263 U.S. 486, 64 L.Ed. 
1025. 

Ky.—Jones v. Hodgkins, 26 S.W.2d 
19, 233 Ky. 491. 

Utah.—Larsen v. Ryan, 180 P. 178, 
54 Utah 250. 

22 C.J. p 824 note 8. 

18. Ala.—Boasberg v. Cooke, 136 
So. 797, 223 Ala. 389. 

Cal.—Bacon v. Kessel, 87 P.2d 857, 
31 Cal.App.2d 245. 

22 C.J. p 826 note 22. 

Statxitory reqLuirements mnst be met 
Ala.—Goodwin v. Georgia Loan & 
Trust Co., 81 So. 611, 202 Ala. 
655. 
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where such records are relevant.^^ Thus the issu- 
ance of letters testamentary or of administration 
may be proved by cerLified copies of the record,^® 
or by production of the letters themselves^ which 
are regarded as being in the nature of exemplifica- 
tion of the record, and admissible as such without 
showing the decree of the probate court making the 
appointment.^^ So, also, under statutes to that ef- 
fect in most jurisdictions, a will disposing of either 
realty or personalty may be proved by duly certi- 
fied copies,22 provided it appears that the original 
was regularly probated and recorded,23 although at 
common law the probate of a will before an ec- 
clesiastical court or an exemplification thereof was 
not competent evidence in a court of law on an is- 
sue involving the title to land.24 

In some jurisdictions sworn copies of the entries 
in the docket of a justice of the peace have been 
held admissible as primary evidence ;26 but in other 
jurisdictions sworn copies of justices’ judgments 
have been held admissible as secondary evidence 
only.26 While under various statutory provisions 
transcripts from justices’ records certified by the 
justice himself or the proper custodian of the rec¬ 
ord have been held admissible,27 it has been held 
that in the absence of statute a justice^s record can 


be proved only by production of the original or by 
a sworn copy, and not by a certified copy.28 

Particular matters as pari of record, Iri order 
that a copy of an order or judgment of a court be 
admissible in evidence in another court, the orig¬ 
inal must have been entered of record.29 

Since a writ of execution, when returned to the 
court from which it issued, becomes a record of the 
court, a duly certified^O or sworn^i copy thereof 
may be used in evidence in the same way as copies 
of other parts of the record. Certified copies of 
entries in an execution docket have been held ad- 
missible,22 although it has been also considered that 
an execution issued by a justice of the peace can- 
not be proved by a transcript from the docket, but 
the execution itself or a certified copy thereof must 

be produced.23 

Stenographic notes are not public records within 
the ineaning of a statute providing for the admis- 
sion in evidence of copies of public records when 
properly certified and in the absence of a statu¬ 
tory provision for the certification of judicial pro- 
ceedings by a court stenographer, his transcript of 
the testimony of a witness, although duly certified 
by him, is inadmissible as documentary evidence.®^ 
A transcript of a stenographer^s notes is, however, 


IMEattexs not of record I 

(1) Certified copies of proceedln&s 
had before probate judg-e, which were 
not an exercise of probate Jurlsdic- 
tion, and record of which was not 
required to be kept in probate court, 
are not admissible. 

Kan.—^Bowersock v. Adams, 41 P. 
971, 55 Kan. 681. 

Tex.—^League v. Henecke, Clv.App., 
26 S.W. 729. 

(2) But In a proper case juris- 
diction may be presumed.—Owings 
V. Beall, 1 Litt. Ky., 257. 

(3) In proceeding by surety on 
adminlstrator’s bond for order di- 
rectlng judgment nunc pro tunc re- 
leasing it from liability, purport- 
ed certified copy of Judgment of 
probate court, not appearing in rec¬ 
ord, is not admissible for any pur- 
pose.—^In re Pulsome, Mo.App., 193 
S.W. 618. 

19. Ga.—Guthrle v. Harper, 146 S. 

B. 320. 167 Ga. 588. 

Certified copy of pleadlngs 

Copy of pleadlngs before ordlnary 
refusmg probate of nuncupative will 
was held properly admitted in pro¬ 
ceeding to probate written will 
proved by witnesses testifylng to 
nuncupative will.—Guthrie v. Harper, 
supra. 

SO. Ga.—^Heatley v. Long, 68 S.B. 

783, 135 Ga. 153. 

22 C.J. p 825 note 23. 


21. D.C.—Mackey v. Baltimore & 
P. R. Co., 19 D.C. 282, ailirmed 15 
S.Ct. 491, 157 U.S. 72, 39 Lt.Bd. 
624. 

22 C.J. p. 825 note 24. 

22. Ala.—^McGregor v. Shipp, 189 
So. 740, 238 Ala. 221. 

22 C.J. p 826 note 26. 

23. Fla.—Coffee v. Groover, 20 Pia. 
64. 

22 C.J. p 826 note 27. 

24. N.H.—^Parnsworth v. Briggs, 6 
N.H. 661. 

22 ‘C.J. p 825 note 25. 

25. Pa.—Welsh v. Crawford, 14 Serg. 
& R. 440. 

22 C.J. p 826 note 31. 

26. N.T.—Pratt v. Peckham, 26 
Barb. 195. 

S.C.—Cherry v. McCants, 7 S.C. 224. 
OarboxL copies 

Wash.—Green v. Puller, 294 P. 1037, 
169 Wash. 691. 

27. Kan.—^Muir v. Campbell, 202 P. 
844, 110 Kan. 110. 

Tex.—^McDermott v. Steck Co., Civ. 
App., 138 S.W.2d 1106, error re- 
fused. 

22 C.J. p 826 note 33. 

28. Pa.—^Miller v. Brink, 14 Pa. 
Dist. & Co. 292, 79 Pittsb.Leg.J. 
86, 12 Erie Co. 816. 

22 CJ. p 826 note 34. 

Becord of trlal by two Jnstlces 
It has been held that a copy of 
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the record of a trlal by two Jus¬ 
tices, constitutlng examining court, 
certified as a copy by one justice, 
should not be received in evidence 
without proof that it is an ex- 
amined copy.—Geohegan v. Eckles, 4 
Bibb, Ky., 5. 

29. Tex.—Tourtelot v. Booker, Civ. 
App., 160 S.W. 293. 

22 C.J. p 827 note 49. 

30. Vt.—^Reed v. Whltham, 181 A 
129, 107 Vt. 482. 

22 C.J. p 826 note 38. 

SnfficlexLcy of retnm Immaterlal 
N.J.—^Dean v. Thatcher, 32 N.J.Law 
470. 

31. Ala.—Bettis v. Taylor, 8 Port 
564. 

22 C.J. p 826 note 39. 

32. Tex.—Schleicher v. Markward, 
61 Tex. 99—^Portis v. Bnnis, 27 Tex. 
674. 

22 C.J. p 826 note 40. 

33. Ind.—Snyder v. Norris, 6 
Blackf. 33. 

3A Ga.—^Hardeman v. Engllsh, 5 S. 
E. 70, 79 Ga. 387. 

Neb.—Smith v. State. 60 N.W. 686, 
42 Neb. 356. 

35. Ga.—^Hardeman v. Engllsh, 5 S. 

E. 70. 79 Ga. 387. 

22 C.J. p 826 note 43. 
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sometimes made admissible by statute.36 

Copy of copy or transcript. As a general nile a 
certified copy of an official copy or other transcript 
of a record is not admissible in evidence.37 How- 
ever, it has also been held that a transcript filed 
in the court to which a cause has been removed be- 
comes a record of that court, and a duly certified 
transcript Ihereof is competent as evidence,38 that 
a copy of an officially certified copy of a judgment 
may be admissible as secondary evidence, where 
the original records of the court have ali been de- 
stroyed and where there is no evidence of the 
existence of the certified copy,^9 and that the copy 
of an official transcript of lost papers preserved in 
the office of the clerk of the court, duly certified, is 
competent and sufficient evidence of their con- 
tents.'*® 

Where it is provided by statute that a copy of a 
lost.original paper may be established by court, and 
that thereafter the copy shall have all the force of 
the original, a certified copy of the established copy 
is admissible to the same extent as would be a cer¬ 
tified copy of the original^i 


§ 653. - Exemplified Copies 

An exemplified copy of a JudiciaI record is admissible 
to prove such record. 

An exemplified copy of a judicial record is admis¬ 
sible to prove such record,where relevant.^^ 

§ 654. - Office Copies 

As a genera! rufe, certified or office copies of Judi¬ 
cial records duly certified by the clerk or custodian of the 
record are admissible, where otherwise competent, to the 
same extent as the original records. 

The general rule in the United States, founded 
either on immemorial usage or on statutes express- 
ly making such copies of judicial records admissi¬ 
ble in evidence, or requiring the custodian of such 
records to fumish copies, is that certified or office 
copies of judicial records duly certified by the clerk 
or custodian of the record are admissible in evi¬ 
dence in any cause or court in the same jurisdic- 
tion where the records themselves would be admis¬ 
sible,to the extent that they are material, rele¬ 
vant, and otherwise competent.^® However, on an 
issue of nui tiel record it has been held that the 


36. Okl.—Oklahoma R. Co. v. Bolea, 
120 P- 1104, 30 Okl. 764. 

37. W.Va.—Carmlchael v. Reed, 86 
S.B. 662, 76 W.Va. 672. 

22 C.J. p 826 note 46. 

38. Mo.—Bettis V. Logan, 2 Mo. 2. 

39. lowa.—Stemburg v. Callanan, 14 
lowa 261. 

22 C.J. p 827 note 47. 

40. Ga.—^Mize v. Harber, 8 S.E.2d 
1, 189 G€U 737—^Eagle & Phenix 
Mfg. Co. V. Bradford, 67 Ga. 249. 

41. Ga.—^McLanahan v. Blackwell, 
45 S.B. 785. 119 Ga. 64. 

22 C.J. p 1020 note 27 [e]. 

42. Vt.—Cootey v. Remington, 189 

A. 161, 108 Vt 441—Lowry v. 

Cady, 4 Vt 604, 24 Am.D. 628. 

Pzooediixe iJi obtalning ezemplilLoa- 
tion. 

(1) At common law an exemplified 
copy was obtained by removlng the 
record into the court of chancery by 
certiorari; the great seal was at- 
tached to a copy, which was trans- 
mltted by a mittimus to the court 
in which it w€ls used as evidence. 
IlL—Virgin v. Hermanny. 199 IU. 

App. 189. 

N.J.—State V. Board of Public 
Works, 30 A. 681, 67 N.J.Law 313, 
afflrmed 33 A. 966, 68 N.J.Law 362. 

(2) In this country it has been 
said, the grreat seal being usually 
if not always kept by the secretary 
of state, a different course prevalls; 
and an exemplified copy under the 
seal of the court is usually admit- 
ted, even on a plea of nui tiel record, 
as sufficient evidence.—Weaver v. 


Tuten, 74 S.B. 835, 138 Ga. 101— 
22 C.J. P 824 note 10. 

(3) And a writ of certiorari or 
mittimus is unnecessary to author- 
ize or compel production of copy. 
N.T.—Vail V. Smith, 4 Cow. 71. 

S.C.—^Brown v, Winn, 4 S.C.Xi. 297. 

43. Ga.—^Massell Realty Co. v. Han- 
bury. 141 S.B. 653. 165 Ga. 634. 

44. Cal.—Powell v. Mohr, 230 P. 
27. 68 Cal.App. 639. 

lowa.—^Harvey v. Phillips, 186 N.W. 
910, 193 lowa 231. 

Ky.—Iiowther Oll & Gas Co. v. 
McGuire, 225 S.W. 718, 189 Ky. 
681. 

Tex.—^Loving County v. Hlggrlnboth- 
am, Civ.App.. 115 S.W.2d 1110, er¬ 
ror dismissed. 

Utah.—^Larsen v. Ryan, 180 P. 178, 
54 Utah 250. 

22 C.J. p 824 note 14. 

Fzixiiary or secondary evidence 

(1) It has been held that certl- 
fled copy of court record is admis¬ 
sible as secondary evidence of con- 
tents of marrlage contract, both par¬ 
ties to which were dead, and which 
admlnlstratrix testifled could not be 
found.—^Beall v. Francis, 137 S.E. 
251, 163 Ga. 894. 

(2) However, it has also been 
held that certified copies of court 
records are admissible as primary 
evidence.—^Hartley v. Sanders, 164 
S.B. 232. 45 Ga.App. 273. 

ITatnre of offloe copies at common 
law 

(1) At common law certified copies 
made by officer having custody of 

519 


Judicial records, were known as of¬ 
fice copies.—State v. Board of Public 
Works, 30 A. 681. 57 N.J.Law 313. 
afflrmed 33 A. 966, 58 N.J.Law 362. 

(2) It has been considered that at 
common law an office copy is, in 
the same court and in the same 
cause equivalent to the record, but 
in another court or in another case 
in the same court the copy must be 
proved.—Kellogg v. Kellogg, 6 Barb,, 
N.T., 116. 

22 C.J. p 824 note 13. 

Transcript of grand Jnry docket 
Grand Jury docket, being by stat¬ 
ute made part of court*s records. a 
transcript thereof, properly certified, 
is admissible.—Sims v. Kent, 130 So. 
213, 221 Ala. 689—Morgan v. Baird, 
121 So. 626, 219 Ala. 226. 

Copy of deoree alone 
Under statute so provlding, cer¬ 
tified copies of judgments or de- 
crees may be used as evidence 
without entire record, except when 
judgment or decree is dlrectly at- 
tacked. 

Tenn.—Clements v. Holmes, 120 S.W. 

2d 988, 22 Tenn.App. 230. 

Tex.—^Burge v. Broussard, Civ.App., 
258 S.W. 602. 

45. Del.—Town of Seaford v. Bast- 
ern Shore Public Service Co., Ch.. 
2 A.2d 258, sustained Bastern Shore 
Public Service Co. v. Town of Sea¬ 
ford, Sup., 2 A.2d 265. appeal dis¬ 
missed 59 S.Ct. 483, 306 U.S. 616. 
83 L.Bd. 1024, rehearing denied 59 
S.Ct. 589, 806 U.S. 668, 83 D.Bd. 
1063. 

Ga.—Smith v, Satilla Pecan Orchard 
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original record is necessary even in the same 

court 46 

The admissibility of a certified copy of a judg- 
ment does not depend on proof of entry of judg- 
ment or the giving of notice thereof and a stat¬ 
ute requiring certified copies of instruments filed 
in the county clerk’s office to be filed in court a 
specified time before trial has been held not to ap- 
ply to judicial records.48 

§ 655 . -Examined or Swom Copies 

An examined or sworn copy of a Judiclal recordf 
which Is a copy made by the wltness, or compared by 
him with the original, Is usually admissible as primary 
evidence. 

The third kind of authenticated copy is an ex¬ 
amined or swom copy, which is a copy made by the 
witness, or compared by him with the original, ei- 
ther directly or by following while another person 
reads the original.49 Such a copy is usually held 
admissible without proof that the original cannot be 
produced,^® although it has also been held that such 
copy is a species of secondary evidence ranking 
next to a duly attested copy.®^ In order that copies 
may be admissible as examined copies, some legal 
evidence of examination and comparison must be 
produced,®^ and an examined copy is inadmissible 
unless it appears that the original was in the prop- 
er place of deposit or in the hands of the officer in 
whose custody the records are kept.63 


§ 656. - Incomplete Copies 

Since the rules with respect to the admissibility 
of incomplete copies of judicial records, or copies 
of parts of the record only, are the same as those 
with respect to the admissibility of the record it- 
self, decisions as to such copies have been treated, 
together with those relating to the original rec¬ 
ords, in § 647 supra. 

§ 657. -Errors or Omissions in Tran- 

script 

Various errors and omissions have been held not to 
render inadmissible a copy of a Judicial record otherwise 
admissible. 

Errors and omissions which have been held not 
to render inadmissible a copy of a judicial record 
otherwise admissible include clerical error, either 
in making out the original record or in transcribing 
it, if the context clearly shows the purport of the 
document;54 the omission to copy the seal to an 
original execution,^^ especially if a seal to the orig¬ 
inal was not required by law the omission of the 
signature of the judge,^'^ especially if such signa¬ 
ture was not necessary to the validity of the orig¬ 
inal record 6 and the omission to add the title 
of the judge’s office.^^ 

CorrecHon of errors. An obvious error in the 
copy, which is within the knowledge of a witness, 
may be corrected, without the necessity of compar- 


& Stock Co., 110 S.B. 303, 152 Ga. 
538. 

22 C.J. p 824 note 14. 

CertllLed copies lield Inadmissible 
TT.S.—^Dayton Engineering: Labora¬ 
tories Co. V. U. S., D.C.Ohlo, 3 F. 
Supp. 351. 

Ga.—^Metropolitan Life Ins. Co. v. 

Hand, 102 S.E. 647, 25 Ga.App. 90. 
N.J.—Smltb V. National Union Fire 
Ins. Co., 130 A. 371, 8 N.J.Mlsc. 
994. 

Hecessity of copies 

Certified copies of former convic- 
tions of dofendants ror violatlngr 
liquor laws were held unnecessaiy, 
in suit to enjoin liquor nuisance, 
brought on theory that defendants 
had violated liquor statute, rather 
than theory that they had been 
convicted.—^Levy v. State, 162 N.E. 
873, 86 Ind.App. 666. 

Where previons JiidgineiLt was not 
denied, exclusion of certified copy of 
Judgment was not error.—Fitzpatrick 
V. Sletten, 242 P. 1114, 117 Or. 178. 

48. Va.—^Anderson v. Ludley, 5 Call 
629, 9 Va. 629. 

22 C.J. p 825 note 16. 

47- Cal.—Powell v. Mohr, 230 P. 27, 
68 CahApp. 639. 


48. Tex,—Jackson v. First Nat. 
Bank, Clv.App., 290 SW. 276, er¬ 
ror dismissed—Burge v. Broussard. 
Clv.App., 258 S.W. 602, error re- 
fused—James v. Midland Grocery 
& Dry Goods Co., Clv.App., 146 S. 
W. 1073. 

43. N.J.—Commercial Nat. Trust & 
Savlngs Bank of Los Angeles v. 
Hamilton, 187 A. 403, 404, 101 N.J. 
Eq. 249, citing Corpus Juris, and 
afllrming 133 A. 703, 99 N.J.Bq. 
492. 

Tex.—-Blddy v. State, 107 S.W. 814. 

62 Tex.Cr. 412. 

22 C.J. p 826 note 17. 

60. Mass.—^Abington v. North 

Bridgewater, 23 Pick. 170. 

22 C.J. p 825 note 18. 

However, it has been held that 
conviction of criminal offense can¬ 
not be proved by unofflcial copy of 
clerk's docket supported by oath of 
copyist.—Commonwealth v. Brooks, 9 
Gray, Mass., 299. 

51. Ind.—Hitt v. Carr, 162 N.E. 409, 
201 Ind. 17. 

52. Tex.—Blddy v. State, 107 S.W. 
814, 62 Tex.Cr. 412. 

22 C.J. p 825 note 20. 

53. Tex.—^Biddy v. State, supra. 

22 C.J. p 825 note 21, 
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64. Ga.—Daniel v. State, 40 S.E. 806, 
114 Ga. 633. 

N.T.—Gustavus v. Dahlmer, 163 N. 

T.S. 132, 98 Misc. 462. 

22 C.J. p 827 note 61. 

55. N.C.—Dowdle v. Stalcup, 25 N. 
C. 46. 

Copy held suAcieut 

Where clerk’s attestatlon States 
that seal of court was afflxed to 
original Judicial record, and tran- 
script bears scroll with word “seal" 
inclosed, it is sufficient.—State v. 
Balley, 7 lowa 390. 

66. Tex.—Earle v. Thomas, 14 Tex. 
6'83. 

57. Wyo.—Campbell v. Wyoming 
Development Co„ 100 P.2d 124, 
136, 66 Wyo. 347, quotlng Corpus 
Juris, and rehearlng denied 102 P. 
2d 745, 65 Wyo. 347. 

22 C.J. p 827 note 55. 

58- Wyo.—Campbell v. Wyoming 
Development Co., supra, quotlng 
Corpus Juris. 

22 C.J. p 827 note 56. 

59. N.T.—Elliott V. Cronk, 13 Wend. 
35. 
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ing the corrected copy with the record after the 
change.®0 

§ 658. Public Grants and Land Office Records 

Duly certified copies of rnatters properly recorded In 
the land office are admisslble In evidence, generally 
equally with the originals. 

Duly certified copies of land office records are 
admissible in evidence,generally in ali cases in 
which the originals would be evidence,provided 
the record was one which was authorized by law.®^ 
Ir is usually held that such copies may be read in 
evidence without producing or accounting for the 
originals,®^ although there is authority for a con- 
trary view.®® 

ParticuLar records. Certified copies of patents 
or grants, on file in the land office, are, where oth- 
erwise competent, admissible in evidence,®® some- 
times by virtue of express statute;®*^ but this rule 
is subject to the limitation that the patentees or 


grantees, or those claiming under them, who would 
be entitled to possession of the originals cannot use 
such a copy without showing the loss of the orig- 
inal or accounting for its absence.®® Where the 
recording statute of a state has no reference to 
United States land patents a certified copy of the 
record of such a patent is not evidence.®® 

A certified copy of a map or survey on file in the 
land office is usually held admissible in evidence,*^® 
with the same effect as the original,*^^ provided the 
original has been so approved and recorded as to 
become a record of that office.'^^ 

Certified copies of official letters on record in the 
land office are admissible under a statute provid- 
ing that duly certified copies of land office records 
shall be received in evidence equally with the orig¬ 
inals and where the official character of the let- 
ler is apparent on its face it is unnecessary for the 
certifying officer to state in his certificate that it 
is the copy of an official letter.74 A certified copy 


60. Vt.—State v. Grace, 86 A. 162 

86 Vt. 470. 

61- Miss.—De Lashment v. McClel¬ 
land, 118 So. 904, 162 Mias. 781 
22 C.J. p 827 note 59. 

Archlvea 

(1) Where an official documeni 
constitutes an archlve of the land 
office, a certlfled copy thereof is ad- 
missihle m evidence.—Southwestern 
Settlement & Development Co. v. 
Village Mills Co., Tex.Clv.App., 245 
S.W. 976. 

(2) Thus a llst of orders of sur¬ 
vey made out as they were issued hy 
a commissioner, and a certified cop> 
of the order of survey were held ad¬ 
missible under statute recognizing 
such documenls as “archlves.”— 
Southwestern Settlement & Develop¬ 
ment Co. V. Village Mills Co., supra. 

(3) So also affidavits for duplicate 
certificate flled to meet statutory re- 
quirements and approved by the land 
commissioner, who issued a dupli¬ 
cate certificate thereon, became 
archives of the land office, and cer¬ 
tified copies thereof were as admis¬ 
sible in evidence as the originals.— 
Magee v. Paul, 221 S.W. 254, 110 Tex. 
470, answering certified questions, 
Civ.App., 159 S.W. 325, and answers 
conformed to 224 S.W. 1118. 

Iffinntes of prooeedlngs of board of 
land commissloners.—Nemitz v. 
Reckards, 38 P.2d 980, 98 Mont. 229. 

Certlfled photographio copy of pur- 
chaser’s account in land office must 
be assumed correct reproduction, at 
date on certificate, of ali prior en- 
tries.—Gattison v. Meyer, Tex.Civ. 
App., 297 S.W. 900. 

02. U.S.—Penn v. Hartman, Pa., 2 

Dall. 230, 1 L.Ed. 360. 

22 C.J. p 827 note 60. 


63. U.S.—Carrington v. Potter, C.C 
Mo., 37 F. 767. 

Ala.—Stephenson v. Reeves, 8 So. 
695, 92 Ala. 582. 

Private papers in. land ofllce 

Certificate of commissioner of gen- 
eral land office will not give legal 
authenticity to papers which are 
mere private property, and which do 
not belong to the archives of his 
office.—Rogers v. Pettus, 15 S.W. 
1093, 80 Tex. 426—22 C.J. p 829 note 
77. 

Second copy of tl^Ue, issued to in- 
terested party for his protection and 
to serve him as evidence of his title, 
was not designed to be in official 
custody of commissioner of general 
land office, and therefore certlfled 
copy of it, from general land office, 
was not admissible.—^Paschal v. Per- 
ez, 7 Tex. 348. 

Becord not aathorlzed 

Under Missouri statutes relating 
to sale of swamp lands by a county, 
providlng for issuance in triplicate 
of certificate of purchase by the reg- 
ister, one to be flled by him, that 
on presentation of a copy to the re- 
ceiver and payment he should issue 
a receipt, on which patent should be 
Issued by the county court, a certi¬ 
fied copy of a record of a certificate 
from the books of the register is not 
admissible to prove title in the pur- 
chaser, there being no provision for 
such record, nor authority to con- 
vey title, except on the receiver^s re¬ 
ceipt.—McGrew v. Byrd, Mo., 255 F. 
769, 168 C.C.A. 196, rehearing de- 
nied 267 P. 66, 168 C.C.A. 278. 

64. U.S.—^Patterson v. Winn, Ga., .'5 
Pet. 233, 8 Ii.Ed. 108. 

22 C.J. p 828 note 62. 
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35. Ark.—Boynton v. Ashabranner, 
88 S.W. 566, 1011, 91 S.W. 20, 75 
Ark. 416. 

22 C.J. p 828 note 63. 

66. Mo.—Settles v. Scott, 211 S.W. 
35. 

22 C.J. p 828 note 64. 

67. Cal.—Bltzroth v. Ryan, 26 P. 
647, 89 Cal. 135. 

22 C.J. p 828 note 65. 

63. N.C.—Candler ’ v. Dunsford, 20 
N.C. 142. 

22 C.J. p 828 note 66. 

66. lowa.—Curtis v. Hunting, 6 
lowa 536. 

70. Me.—Jackson v. Bumham, 162 
A. 56, 67, 129 Me. 344, citing Cor¬ 
pus Juris. 

22 C.J. p 828 note 68. 

Surveyor*s writteu xeport 

Certified copy of surveyor^s writ- 
ten report explaining survey and 
fleld notes, and flled with survey, was 
held admissible as against objec- 
tions that such report was hearsay, 
ex parte, unverified, contained con- 
clusions, and deprlved objecting par¬ 
ty of cross-examination.—^Weather- 
ly V. Jackson, 71 S.W.2d 259, 123 
Tex. 213, reversing, Civ.App., 46 S 
W.2d 1030. 

71. Kan,—Rierson v. St. Louis & S. 
F. R. Co.. 61 P. 901, 69 Kan. 32. 

Me.—Jackson v. Bumham, 152 A. 56, 
67, 129 Me. 344, citmg Corpus Ju- 
xls. 

72. Me.—Jackson v. Bumham, su¬ 
pra, citing Corpus Juris. 

Tex.—Patrick v. Nance. 26 Tex. 298. 

73. Ala.—^Holmes v. State, 18 So. 
629, 108 Ala. 24. 

22 C J. p 829 note 71. 

74. Kan.—Darcy v. McCarthy, 12 P. 
104, 36 Kan. 722. 
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of a letter received by the register or receiver of 
the United States land office has been held admissi- 
ble;'^s but it has also been held that certified copies 
of letters written to the land commissioners are 
not competent evidence in the absence of proof that 
the letter from which a copy was made was writ¬ 
ten by the person by whom it purports to have been 
written.*^® 

Copies of assignments of land claims, filed in the 
general land office and certified by the land com- 
missioner, are admissible in evidence,provided 
such assignments constitute a portion of the records 

of that office.'^8 

Sufficiency of copy. In general, in order that a 
certified copy of a land office record be admissible, 
it must be complete and accurate,'^^ and should con- 
lain whatever the law requires to be recorded as 
a part of the instrument.^® It is therefore neces- 
sary that a signature in some form should appear.®^ 
However, the seal is no part of the patent and need 
not be copied;^^ nor is a copy of a patent inadmis- 
sible without a map to which the patent refers, 
where the land may be identified without refer- 
ence to the map;®^ nor does a variance as to date 
between a patent and a certified copy thereof affect 
the admissibility of the latter, since the question 
of its identity is to be determined under ali the evi- 
dence.84 In the absence of evidence to the con- 
trary it must be presumed that the copy discloses 
the instrument as it exists in the land office.^® 

A duplicate patentes or receipt,^'^ or a second 


original,^* has also been held to be of as high au- 
thority as the original and therefore admissible as 
a copy. 

A certified extract from a paper in the land office 
is usually held admissible,^^ if it appears to contain 
ali that relates to the subject in controversy; nor 
is it necessary that it should show by whom, or 
when, it was made, the presumption being in fa¬ 
vor of its regularity.^0 There is, however, author- 
ity for the contrary view,^! and where a negative 
use is intended to be made of such an extract it is 
properly rejected.®^ 

§ 659. Records of Private Writings 

Copies of private writings are admissible oniy If 
properly authenticated. 

Copies of records of private writings are admis¬ 
sible in evidence only if they are properly authenti¬ 
cated. 

The admissibility of certified copies or office 
copies is considered infra § 660, and of sworn or 
examined copies infra § 661. Under what circum- 
stances abstracts of title are admissible is consid¬ 
ered infra § 662. 

§ 660. — Certified Copies 

Certified copies of records of private writings are 
generally admissible, In some instances, as primary evi» 
dence, In others, where a proper foundatlon has been 
laid, as secondary evidence. The original copy must 
ordlnarlly have been properly executed and recorded, 
and the copy must be .complete and accurate. 


75. Okl.—Hibbard v. CraycraXt, 121 
P. 198, 32 Okl. 160. 

76. Tex.—^Plynt v. Taylor, Civ.App., 
91 S.W. 864, reversed on other 
grounds 93 S.W. 423, 100 Tex. 60. 

77. Tex.—^Day Land & Cattle Co. v. 
New York & Texas Land Co., Civ. 
App., 26 S.W. 1089. 

25 C.J. p 829 note 75. 

78. Tex.—^Lott v. King:, 16 S.W. 231, 
79 Tex. 292—^Halbert v. Carroll, 
Civ.App., 26 S.W. 1102. 

22 C.J. P 829 note 7’6. 

73. N.C.-—Richards v. W. M. Bitter 
Lumber Co., 73 S.B. 486, 168 N.C. 
64, Ann.Cas.l913D 313. 

22 C.J. p 828 note 64 Ce]. 

A certlAed copy of a copy is not 
admissible in evidence. 

La.—^Lawrence v. Grout, 12 La.Ann. 
836. 

Tex.—State v. Cardinas, 47 Tex. 250. 

80. Ky.—^Hedden v. Overton, 4 Blbb 
406. 

81. Fla.—^Llddon v. Hodnett, 22 Fla. 
442. 

22 O.J. P 829 note 88. 


82. 111.—Jackson v, Bemer, 48 111. 
203. 

22 C.J. p 829 note 89. 

Presumption as to seal 

W.Va.—William James' Sons Co. v. 

Crouch, 79 S.E. 816, 72 W.Va, 794. 
22 C.J. p 828 note 64 [d]. 

83. N.Y.—New York Cent. & H. R. 
R. Co. V. Brockway Brick Co., 41 
N.Y.S. 762, 10 App.Div. 287. 

22 C.J. p 829 note 90. 

84. Tex.—Hili v. Smitb, 26 S.W. 
1079, 6 Tex.Civ.App. 312. 

85. Tex.—^Hooks v. Colley, 63 S.W. 
66, 22 Tex.Civ.App. 1. 

88. 111.—Reich v. Berdel, 11 N.E. 

912, 120 111. 499. 

22 C.J. p 829 note 83. 

87. lowa.—Stone v. McMahan, 4 
Greene 72—Burlerson v. Teeple, 2 
Greene 642. 

88. U.S.—^McPhaul v. Lapsley, Tex., 
20 Wall. 264, 22 L.Bd. 344. 

22 C.J. p 829 note 86. 

80. U.S.—^Polk V. Wendell, 6 Wheat. 
293, 6 L.Ed. 92, reversingr, C.C., 19 
F.Cas.No.11,251, Brunn.Coll.Cas. 
168, 2 Overt. (Tenn.) 433. 

22 C.J. P 829 note 78. 
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90, Pa.—^B^rr v. Swan, 2 Pa. 246. 

»1. U.S.—Griffith v. Evans, Pa., 11 
P.Cas.No.5,822, Pet.C.C. 166. 

22 C.J. p 829 note 81. 

92. U.S.—^Polk V. Wendell, Tenn., 5 
Wheat. 293, 6 L.Ed. 92. 

93. 111.—^Dailey v. Grand Lodge, 
Brotherhood of Railroad Train- 
men, 142 N.E. 478, 311 111. 184. 

Anthentication of baptlsmal oextifi- 
cate 

In an action on a benefit certifl- 
cate, exclusion of a certified copy of 
deceased's baptlsmal record was not 
error, where such paper was tendered 
as a certified copy, since it does not 
come within the provisions of the 
act on evidence and depositions au* 
thorizing the admlssion of certified 
copies, although such copy would 
have been admissible as an exam¬ 
ined copy, if sworn to by a credible 
witness and accompanled by proof 
that the record was found In the 
custody of the ofllcer whose duty it 
was to keep and preserve it.—^Dailey 
V. Grand Lodge, Brotherhood of 
Railroad Trainmen, supra. 
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In a number of jurisdictions, under statutes to 
that effect, certified copies of recorded private writ- 
ings,9^ such as deeds or other Instruments affecting 
land,®® or chattel mortgages,^® or bilis of sale,^*^ are 
admissible as primary evidence of the execution and 
contents of the original, at least, in the absence of 
a ruling of the court requiring the production of 

the original.^S 

While certified copies of recorded instruments af¬ 
fecting lands have even been received as primary 
evidence apart from statute,the general rule is 
that except by virtue of some statutory provision, 
a certified copy of a recorded deed^ or other pri¬ 
vate writing,^ is not admissible as evidence of the 
execution and contents of the original unless the 
proper foundation for its admission as secondary 


evidence is laid by accounting for the nonproduc- 
tion of the original. Conversely, the authorities are 
generally agreed that where the record of a private 
writing is authorized a certified copy is admissible 
as secondary evidence of the execution and con¬ 
tents of the writing if a proper predicate is laid,S 
as by proof that the original is lost or destroyed,^ 
or is outside of the jurisdiction of the court,5 or 
that the person in possession refuses to surrender 
it.® So in a number of jurisdictions the broad rule 
is laid down either under statute or on common- 
law principies that a deed or other writing affecting 
realty may be proved by a certified copy of the rec¬ 
ord, on showing generally that the original is not 
within the custody or control of the person wishing 
to use it;*^ and it has even been held that a certified 


94. Wis.—Weston v. Dahl, 165 N.W. 
949, 162 Wis. 32, Ann.Cas.l918C 

932. 

22 C.J. p 830 note 1, p 1022 note 44. 
Assigtunexit of motor veMcle 

Certified copy of record of filing 
of certificate of title to automoblle 
and assignment with secretary of 
state is admissible on question of 
ownership.—^Hayes v. Ogle, 21 P.2d 
223, 143 Or. 1. 

Assesament on bank stock 
Ark.—^Berlin v. Rainwater, 294 S.W, 
368, 174 Ark. 66. 

Axticlefi of inooxporatlon 

(1) Certified copy of corporate 
charter was beld admissible to prove 
exlstence of Corporation.—^Hacker v. 
Goldbergr, 263 111.App. 78. 

(2) In injunction suit by town 
against ligrht ctnd power company to 
enforce twenty-year limitation on 
town’s consent to company*s use of 
Public streets and the like, certified 
copies of certificate of incorporation 
were admissible for the llmited pur- 
pose of showingr that prodecessor 
claimed that it had consent in per- 
petulty to use streets and that such 
claim was sold to another prodeces¬ 
sor.—^Town of Seaford v. Elastem 
Shore Public Service Co., Del.Ch,, 2 
A.2d 258, sustained Eastern Shore 
Public Service Co. v. Town of Sea¬ 
ford, 2 A.2d 265, appeal dismlssed 
Bastem Shore Public Service Co. v. 
Town of Seaford, 69 S.Ct. 483, 306 
U.S. 616, 83 LuBd. 1024, rehearlng 
denled 69 S.Ct. 589, 306 U.S. 668, 83 
L.Bd. 1063. 

95- U.S.'—Penlx v. Sloan, CC.A.Tex., 

3 F.2d 268. 

Ky.—Cherry Bros. v. Tennessee Cent. 
Ry. Co., 299 S.W. 1099, 222 Ky. 79 
—^Bowling V. Tumer, 226 S.W. 149, 
189 Ky. 526. 

N.J.—Meadow Realty Corporation v. 
Atlantic City Sewerage Co., 12 A 
2d 866, 127 N.J.Bq. 284, afflrmlng 
7 A2d 808, 126 N.J.Bq. 44. 

22 C.J. p 830 notes 99, 4. 


Oil and gas lease 

Tex.—^Mooers v. Hunter, Civ.App., 45 
S.W.2d 387, error dismissed, Com. 
App.. 67 S.W.2d 860. 

96. Tex.—^Malchoff v. Austin-Morris 
Co., Civ.App., 62 S.W.2d 682— 
Smith V. Citizen^ Nat Bank of 
Lubbock, Civ.App., 246 S.W. 407. 

22 C.J. p 830 note 2. 

97. La.—Sampson v. Noble, 14 La. 
Ann. 347. 

22 C.J. p 830 note 3. 

98. N.C.—Woodlief v. Woodlief, 135 
S.B. 612, 192 N.C. 634. 

99. Va.—^Baker v. Preston, 21 Vtu 
2‘36. 

22 C.J. p 831 note 6. 

1. Fla.—^Kight V. American Eagle 
Flre Ins. Co. of New York, 170 So. 
664, 125 Fia. 608. 

22 C.J, p 831 note 7. 

2. U.S.—Carter Oil Co. v. McQuieg, 
D.C.I11., 27 F.Supp. 182, aflirmed, 
C.aA., 112 F.2d 275. 

Fla.—^Kight v. American Bagle Fire 
Ins. Co. of New York, 170 So. 664, 
126 Fla. 608. 

N.Y,—Wiggins V. Russei, 236 N.Y.S. 
657, 227 App.Dlv. 742—Tickner v. 
Mesel, 196 N.Y.S. 234. 

22 C.J. p 831 note 6. 

Condltlonal sales oontract 
Mont.—^Angeli v. Uewistown State 
Bank, 232 P. 90. 72 Mont. 346. 
Beoord as secondary; homestead pa- 
pers 

Wher.e record of homestead papers 
is regarded as secondary evidence, 
the original papers being primary 
evidence, certified copy of such rec¬ 
ord is similarly secondary evidence. 
—^Brown v. Uriggers, 60 Gla. 114. 

3. Ga.—Chattahoochee Fertilizer Co. 
V. Quinn, 161 S.B. 496, 169 Ga. 801 
—^Keen v. Georgia Trading & De- 
velopment Co., 99 S.B. 888, 149 Ga. 
264. 

La.—Whlte v. White, 100 So. 442, 166 
La. 324. 

Tex.—Bendy v. W. T. Carter & Bros., 
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Com.App., 269 S.W. 10S7, alHrming 
W. T. Carter & Bro. v. Bendy, Civ. 
App., 251 S.W. 265. 

Artloles of paztnershlp 

Since there is no law requiring; or 
authorizing record of articles of 
partnershlp, certified copy of decla- 
ratlon of trust, creatlng general 
partnershlp, is Inadmlssible, although 
original was lost.—^Abilene Christian 
College V. Wright, Tex.ClvApp., 1 
S.W.2d 720, error refused. 

4. Ga.—Campbell v. Slms, 131 S.B. 
483, 161 Ga. 517. 

Mo.—Kline v. Groeschner, 219 S.W. 

648, 280 Mo. 599. 

22 C.J. p 831 note 8. 

Bffect of evidence of indorsement of 
tzansfer 

A duly certified copy of record, 
shown by evidence, of lost mortgage, 
transfer of which to plaintiff in 
ejectment was indorsed on back of, 
and offered in evidence separately 
and apart from, such copy, was prop¬ 
er ly admitted.—Jordan v. Ogden, 188 
So. 236, 237 AJa. 626. 

Who has bnzden 

Use plaintiff as real plaintiff must 
account for loss of deed as predicate 
for certified copy.—^Peninsular Naval 
Stores Co. v. Mathers, 119 So. 333, 
96 Fla. 620. 

5. Conn.—^Balsey v. Fanning, 2 Root 

101 . 

22 C.J. p 831 note 9. 

8. Ala.—^Foxworth v. Brown, 24 So. 

1, 120 Ala. 59. 

22 C.J. p 831 note 10. 

7. Ala.—^Jones v. Spear, 86 So. 471, 
204 Ala. 110. 

22 C.J. p 831 note 11. 

CrosH-examlnatlon of maker of affi- 
davlt 

Where alfidavit made in compliance 
with statute for purpose of introduc- 
ing certified copy of record of deed 
is positive in its terms and meets 
all requirements of statute, adverse 
party is not entitled to cross-exam- 



§ 660 

copy will be admitted without accounting for the 
original where the circumstances are such as to 
raise a presumption that the party introducing the 
copy does not have possession of the original.^ 

In any event, where the recording of a private 
writing is authorized by statute, a certified copy of 
the record is admissible to show the fact that the 
instrument is of record,® and this, although the in- 
strument has not been so executed or acknowledged 
as to make a certified copy evidence of its con- 
tents.io So, also, since it is the duty of a recorder 
by reason of the nature of his office and without 
special statutory direction to note when the record 
is made, a certified copy of such memorandum is 
competent evidence to prove the date of registra- 
tion of a deedA^ It has been held that a copy is 
also evidence of the existence of the originaU^ and 
admissible to show that the original instrument was 
sealed;i3 there is also authority for the view 
that the rule that copies of records of deeds may 
be received in evidence when the originals are lost 
applies only to cases where it is made to appear ali¬ 
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unde that there was in fact an original deed exe¬ 
cuted and delivered.^^ 

Execution of original and proof thereof. It has 
been held that, where the party offering a certified 
copy of a deed does not have custody or control of 
the original, the copy is admissible without proving 
execution of the original, even if such execution is 
denied in the pleading.i® However, it is more com- 
monly held that, while such a copy is admissible 
without proof of execution where execution is not 
denied,^® where execution is denied, as by an affi- 
davit of forgery, the execution of the original doc- 
ument must be proved, in order that the copy be 
admissible.!*^ 

A certified copy of the record of a deed or other 
private writing is not admissible to show the exe¬ 
cution and contents of the original, where the writ¬ 
ing was not executed, proved, or acknowledged in 
the manner required by law to entitle it to be ad¬ 
mitted to record,!® unless some statute makes such 
copies admissible notwithstanding defects of exe- 
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ine maker of affldavlt as to its truth 
—Glos V. Garrett, 76 N.B. 873, 219 
111. 208. 

8. Tenn,—Hili v. Hili, 9 Tenn.App. 
607. 

Fartloiilar clrouxKistazLoes 

(1) A deed is presumed to remain 
in custody of grantee, and grantor 
may introduce certified copy.—Wil¬ 
liams V. Oates, 10'2 So. 712, 212 Ala. 
896. 

(2) A stranger to the deed is pre¬ 
sumed not to have custody or con¬ 
trol thereof. 

Ala.—^Florence Land, Mln. & Mfg, 
Co. V. Warren, 9 So. 384, 91 Ala. 
533. 

Kan.—Eby v. Winters, 33 P. 471, 51 
Kan. 777. 

(3) Accordingly in some states the 
rule is laid down apart from statute 
that a party to au actlon, after proof 
of his title, may use offlce copies of 
deeds to which he is not a party, 
but which constitute part of his 
Chain of title, as prima facie evi¬ 
dence of their execution and contents 
without accounting for the nonpro- 
duction of the onginal.—^Dawson v. 
Orange, -Bl A. 101, 78 Conn. 96—22 
C.J. p 832 note 12. 

(4) Plaintifif has been permltted to 
introduce a certified copy of a deed 
In defendanfs only line of title, for 
purpose of limiting defendanl's 
claim.—^Holton v. Hassam, 111 A. 
389, 94 Vt. 824. 

(5) Where a conveyance of real 
estate which is required to be re- 
oorded is made to a stranger to the 
suit, it is competent to prove the ex¬ 
ecution and contents of such orig 


Inal by a certified copy without lay- 
‘ng a foundation for such proof by 
accounting for the nonproduction of 
the original.—Colchester Sav. Bank 
V. Brown, 62 A. 316, 75 Conn. 69— 
22 C.JT. p 832 note 13. 

(6) But where person offering 
evidence is party to deed and may 
be presumed to have it in his pos¬ 
session, he cannot use an ofilce copy 
until loss of the original is shown. 
—Southerin v. Mendum, 5 N.H. 420. 

(7) Rule admitting ofilce copies of 
recorded instruments in evidence 
does not apply to deeds which are 
presumed to be m the possession or 
control of the opposite party, with¬ 
out notice to him to produce the 
original.—^Draper v. Hatfield, 124 
Mass. 53—22 C.J. p 832 note 15. 

9. H.T.—Tlckner v. Mesel, 19'5 N.Y. 
S. 234. 

22 C.J. p 830 note 93. 

10- U.S.—Stebbins v. Duncan, 111., 
2 S.Ct. 313, 108 U.S. 32, 27 L.Bd. 
641. 

Tex.—Southwestem Surety Ins. Co. 
V. Anderson, Civ.App., 152 S.W. 
816. 

11. U.S.—Stebbins v. Duncan, 111., 
2 S.Ct. 313, 108 U.S. 32, 27 L.Bd. 
641. 

lowa.—^Laird v. Kilbourne, 30 N.W. 
9, 70 lowa 83. 

12. Ga.—Sims v. Scheussler, 58 S. 
ES. 693, 2 Ga.App. 466. 

13. U.S.—Gillesple v. Reed, C.C.I11., 
10 F.Cas,No.5,436, 8 McLean 377. 

14. Me.—^McCleery v. Lewis, 70 A. 
640, 104 Me. 33, 19 L..R.A.,N.S., 438. 

15. Pia.—Atlantic Land & Improve- 
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ment Co. v. Lee, 112 So. 649, 93 
Fla. 579. 

16. Or.—^Hanson v. Johnson, 23 P. 
2d 333, 143 Or. 532. 

Tex.—^Adams v. Houston Nat. Bank, 
Com.App., 1 S.W.2d 878, affirmmg 
in part and reversing in part 
Houston Nat. Bank v. Adams, Civ. 
App., 295 S.W. 198. 

17. Ga.—Campbell v. Sims, 131 S. 
E. 483, 161 Ga. 517—Bentley v. 
McCall, 46 S.E. 645, 119 Ga. 530. 

La.—Parker v. Bascle, 98 So. 628, 
164 La. 1027. 

22 C.J. p 831 note 11 [g]. 

Objectlon by party not charged 
Chattel mortgage must be proved 
as at common law, where certified 
copy is objected to by party not 
sought to be charged thereon.—^Ad- 
ams V. Houston Nat. Bank, Tex 
ConnuApp., 1 S.W.2d 878, affirming in 
part and reversing in part Houston 
Nat. Bank v. Adams, Civ.App., 295 
S.W. 198. 

Bebnttal evidence 

(1) An ofilce copy of a private 
writing may be rebutted by any 
evidence which would have been ad¬ 
missible to disprove execution of 
original Instrument If it had been 
produced.—Flynn v. Sullivan, 40 A 
136, 91 Me. 365—22 C.J. p 834 note 
37. 

(2) But the delivery of a deed 
acknowledged and recorded, and 
bearing the usual attestatlon, can¬ 
not be contradicted without calling, 
or accounting for, the attesting wit- 
nesses.—Stout v. Hean, 3 Del. 82. 

18. Mont.—Kroehnke v. Gold Creek 
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cution or acknowledgment or recording-,1^ or unless 
a statutory presumption of leg^al proof and acknowl¬ 
edgment arises from the fact that the instrument 
had been of record for a prescribed period.20 A 
certified copy of the record of a defective instru¬ 
ment has, however, been admitted as secondary ev- 
idence,2i or to show execution of the instrument 
and the record of a mortgage and foreclosure un¬ 
der a power, although invalid, has been held admis- 
sible as showing how a person purchased the land 
in controversy.^^ It has also been held that the rec¬ 
ord of a deed registered on a defective probate is 
competent to aid the description in a later deed in 
terms conveying the land conveyed by the earlier 
deed, and referring to such registration therefor.^^ 

Sufficiency of record. In order that a certified 
copy of the record may be admissible in evidence, 
the regis try of the original must ha ve been author- 
ized or required.25 Thus where a deed has never 
been registered and the registration of a copy is 
unauthorized a certified copy of a registered copy 

Mining Co., 61 P.2d 640, 100 Mont 
571. 

22 C.J. p 833 note 19. 

19. S.C.—^Lamar v. Raysor, 41 S.C. 

L. 509. 

22 C.J. P 833 note 20. 

20. U.S.—^Webb V. Weatherhead, 

Tenn., 17 How. 676, 15 L.Bd. 36. 

22 C.J. p 833 note 21. 
liTecesslty of valld exeontloxi 

It has been held that statutory 
presumption as to valid acknowledg¬ 
ment applies only to validly execut- 
ed Instruments.—^Aiken v. McMillan, 

106 So. 160, 213 Ala. 494—Berow v. 

Brown, 94 So. 772, 208 Ala. 476. 

Before explratlon. of period pre¬ 
scribed, certified copy of deed with- 
out valid certificate of acknowledg¬ 
ment is inadmissible.—^Pirst State 
Bank in Caldwell v. Stubbs, Tez.Ciy. 

App., 48 S.W.2d 446. 

Becords prior to statute 

Statute creating presumption ap¬ 
plies to deeds recorded before its 
enactment.—Berow v. Brown, 94 So. 

772, 208 Ala. 476. 

21. Mich.—^Post V. Rich, 36 Mlch. 

16. 

Mo.—Crlspen v. Hannavan, 72 Mo. 

548. 

22 C.J. p 833 note 22. 

22. Tex.—Gulnn v. 

App., 41 S.W. 723. 

22 C.J. p 833 note 23. 

23. MInn.—Groff v. 

Minn. 44. 

24. N.C.—Smathers v. Jennlngs, 87 
S.E. 534, 170 N.C. 601. 

25. Ala.—Aiken v. McMillan, 106 
So. 150. 213 Ala. 494. 


is not admissible.26 A copy of a lost deed improp- 
erly recorded has, however, been held admissible in 
connection with other evidence of the execution of 
the original. 

Moreover, the instrument must have been record¬ 
ed within the time prescribed by law therefor,^® 
in a place in which such instruments are, by law, 
required or permitted to be recorded.^® Thus in the 
case of a certified copy of a deed or other instru¬ 
ment relating to land, it must appear to have been 
duly recorded in the county or registry district in 
which the land conveyed was situated at the time of 
registration,30 and in the proper office.^^ Howev¬ 
er, it has been held that where a deed was orig- 
inally recorded at an improper place, but a certi¬ 
fied copy thereof was subsequently recorded in the 
proper county, such copy was admissible in evi¬ 
dence, both as proof of the original deed and to 
show the record in the proper county.32 
Obliteration of part of the record will not bar 
the adniission of a certified copy.33 

copy of a deed conveying lands in 
two counties and recorded in one 
only is admissible in evidence even 
as to the lands in the county in 
which the deed is not recorded, on 
the grround that, as the instrument 
is legally recorded in one county, its 
entire contents become legal evi¬ 
dence.—^McKeen v. Delancy's Lessee, 
Pa., 6 Cranch 22, 3 L.Ed. 25—22 C.J. 
p 834 note 28. 

(2) A deed recorded in another 
state has been held, under simllar 
circumstances, admissible.—^Van Gu- 
den V. Virginia Coal & Iron Co., Va., 
52 P. 838, 3 C.C.A 294. 

(3) However, there is also author- 
Ity for the contrary view.—Bagley 
V. Kennedy. 20 S.E. 105, 94 Ga. 661. 
22 C.J. p 834 note 29. 

31. Va.—Matney v. Tates, 108 S.E. 
578, 131 Va. 208. 

Office of seoxetary of frtate 

Certified copy of lease executed 
under statute authorizing railroad 
incorporated within state to lease its 
roads and franchises to connecting 
railroads, and requirmg filing with 
secretary of state, was held admis¬ 
sible in actlon of ejectment by rail¬ 
road, notwlthstanding lease was not 
filed for recordaliion among land 
records of municipality where land 
was situated, since question of 
whether property was appurtenant 
to operation of railroad is question 
of fact.—^Pennsylvanla R. Co. v. 
Robert S. Green, Inc., 187 A. 877, 171 
Md. 63. 

32. Tex.—^Moody v, Ogden, 72 S.W. 
253, 31 Tex.CivA.pp. 396—^Logan v. 
Logan, 72 S.W. 416, 31 Tex.Clv. 
App. 295. 

33. Fla.—^Peninsular Naval Stores 


N.C.—Woodlief v. Woodlief, 135 S.E. 
612, 192 N.C. 634. 

Tex.—^Verschoyle v. Holifleld, 123 S. 
W.2d 878, 132 Tex. 516, modifying 
Civ.App., 90 S.W.2d 907. 

22 C.J. p 832 note 16. 

Baptismal cextlficates 
Since records of baptismal cer» 
tificates are not required to be kept 
by Public offlcials as part of their 
Public duty, such certificates are not 
provable by certified copies, but 
rather by swom or examlned copies. 
—^Dalley v. Grand Lodge, Brother- 
hood of Railroad Trainmen, 142 N.E. 
478, 311 111. 184. 

26. Minn.—^Lund v. Rice, 9 Minn. 
230. 

22 C.J. p 833 note 17. 

27. Ohlo.—^Webster v. Harris, 16 
Ohio 490. 

Tex.—Cox V. Rust, Civ.App., 29 S. 
W. 807. 

28. N.J.—Jones v. Crowley, 30 A. 
871, 67 N.J.Law 222. 

22 C.J. P 834 note 31. 

29. Ky.—Spurr v. Trlmble, 1 A.K. 
Marsh. 278. 

22 C.J. p 833 note 26. 

30. U.S.—^Virginia & West Virginia 
Coal Co. V. Charles, D.C.Va., 261 
P. 83. 

22 C.J. p 833 note 27. 

Muslck, Civ. subsequent subdivisloiu of county 

Where conveyance was made be¬ 
fore subdivision of county, copy 
Ramsey 19 thereof was admissible in absence of 
’ filing date of conveyance as agalnst 

objection that it was not recorded 
in new subdivision.—^Aiken v. Mc¬ 
Millan, 106 So.' 150, 213 Ala. 494. 
Baud situated lu two Jurisdlotioxui . 
(1) It has been held that an office 

525 



§ 660 


EVIBENCE 


32 C.J.S. 


Sufficiency of copy. In order that a certified copy 
of the record of a deed or other private writing be 
admissible in evidence, the copy must be complete 
and accurate.34 Thus, a copy of a copy of the orig- 
inal instrument is not admissible 5 nor is a mere 
conclusion as to the effect of the original docu- 
ment.S6 The copy of the entire deed should be of- 
fered, and it is improper to offer a copy which 
omits the description of lands other than those em- 
-braced in the controversy.^*^ 

The certificate of proof or acknowledgment and 
registration recorded with the deed must be tran- 
scribed and certified. ^ 8 However, it is usually con- 
sidered that an attested copy of a recorded deed .is 
not inadmissible in evidence because the seal of the 
grantor or of the officer who took the acknowledg¬ 
ment does not appear therein, where the certificate 
recites that the seal was actually attached,^^ although 
there is also authority for the contrary view.*^® 

Certification; filing and notie e. In order that a 
copy of a recorded private writing be admissible in 
evidence, it must have been certified as required by 
the statute providing for such admission.'^^ 

Under statute so providing, a certified copy of a 
chattel mortgage is admissible if the copy is filed 
with the trial papers before trial,^2 and not other- 
wise.‘*3 Under a similar statute, a certified copy of 


a deed,^^ or, it has been held, any recorded instru- 
ment,^5 is inadmissible, at least it is not admissible 
without proof of exeeution of the original,^® unless 
the copy is filed a specified time before trial, with 
an affidavit that the original is not available, and 
notice given to the opposite party, although it has 
been held to be sufficient that the opposite party 
gave notice and filed the copies.'*'^ 

§ 661 . - Sworn or Examined Copies 

Authorfties differ as to the admissibility of sworn 
or examined copies of recorded private writings. 

Sworn or examined copies of recorded private 
writings have been admitted as primary evidence,^^ 
although there is also authority for the view that 
such copies should be excluded.^^ It has also been 
held that a copy of a written contract, although not 
properly certified, is admissible on the testimony of 
Ihe person who made it that it is correct, where 
the objection that the original should be produced 
is overcome or waived.®® 

An examined copy can be proved oniy by proof 
of comparison with the original, and not by proof 
of comparison with some other copy, and hence a 
copy verified by examination with a certified copy 
of the record of a deed is not admissible.^^ 

Translations, Under a statute requiring a record- 


Co. V. Mathers, 119 So. 333, 96 Fla. 
620. 

obliterated InfonaatioxL 
To supplement certified copy of 
mutilated record in order to show 
grrantor’s sumame in certificate of 
acknowledgment, resort may be had 
to copy of entire deed, to Impaired 
record, and to testimony of wltness- 
es.—^Penlnsular Naval Stores Co, v. 
Mathers, supra. 

34. Ala.—^Aiken v. McMlllan, 106 
So. 150, 213 Ala. 494. 

lowa.—^Fidelily Deposit Co. v. Ryan, 
282 N.W. 721, 226 lowa 1260. 
Translation 

In order that translation of re¬ 
corded deed be admissible, there 
must be some evidence that trans¬ 
lation is correct.—Smith v. Callfor- 
nia Portland Cernent Co., 25 P.2d 
1013, 134 Cal.App. 630. 

35. Ala.—^Aiken v. McMillan, 106 
So. 160, 213 Ala.' 494. 

Bven nuder statute creating pre- 
sumptlon of acknowledgment as to 
inslruments recorded for specified 
period, a certified copy of recorded 
translation or copy is not admissi¬ 
ble.—^Aiken v. McMillan, supra. 

38. Ala.—^Aiken v. McMillan, supra. 
37. Fla,—^East Coast Lumber Co. v. 
EUlis-Young Co., 45 So. 826, 55 Fla. 
266, 270, 272. 

22 C.J. p 834 note 33. 


3a Ky.—Hunt v. Owings, 4 T.B. 
Mon. 20. 

39. Fla.—^East Coast Lumber Co. v. 
Ellis-Young Co., 46 So. 826, 66 Fla. 
266. 

22 C.J. p 834 note 34. 

4<^ lowa..—Switzer v. Elnapps, 10 
lowa 72, 74 Am.D. 376. 

Vt.—•Williams v. Bass, 22 Vt. 362. 

4L Ark.—^Robert v. Brown, 247 S. 

W. 1068, 157 Ark. 230. 

Tex.—Grand United Order of Odd 
Fellows V. Jones, Civ.App., 86 S. 
W.2d 662. 

Copies of constltution and b 3 r-law's 
of Insnrer not certlfled, offered on 
testimony of witness not secretary 
of insurer, were incompetent.—Su¬ 
preme Lodge Woodmen of Union of 
U. S. V. Montgomery, 8 S.W.2d 446, 
177 Ark, 866. 

42. Tex.—Smith v. Citizens* Nat. 
Bank of Lubbock, Civ.App., 246 S. 
W. 407—^Morris v. Moon, Civ.App., 
120 S.W. 1063. 

43. Tex.—Safe Cabinet Co. v. South- 
western Life Ins. Co., Civ.App., 16 
S.W.2d 940, error dismissed—Thos. 
W. Blake Lumber Co. v. Guaranty 
State Bank of Woodville, Civ.App., 
290 S.W. 187, error dismissed. 

44. Tex.—^Flrebaugh v. Ward, 61 
Tex 409—^Ury v. Houston, 36 Tex. | 
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260—Gamage v. Trawlck, 19 Tex. 
58 —^Henry v. Bounds, Civ.App., 46" 
S.W. 120. 

22 C.J. p 831 note 11 [f] (1). 

45. Tex.—^Valentine v. Sweatt, 78’ 
S.W. 385, 34 Tex.Civ.App. 135. 

48. Tex—^Miller v, Unsicker, Civ. 
App., 6 S.W.2d 624. 

47. Tex.—^Ludtke v. Murray, Civ.. 
App., 199 S.W. 321. 

48. Conn.—Barber v. Intemationar 
Co., 48 A. 768, 73 Conn. 687. 

22 C.J. p 834 notes 39, 41. 
Baptlsmal certificate 
111.—Dailey v. Grand Lodge, Broth- 
erhood of Railroad Trainmen, 142* 
N.E. 478, 311 111. 184. 

Bilis of sale of personalty 
Mich.—^Pierce v, Rehfuss, 35 Mich.. 
53. 

22 C.J. p 834 note 40. 

49. Ga.—Dyson v. Knight, 61 S.E.. 
468, 130 Ga. 673, 124 Am.S.R. 179. 

111.—Judson V. Freutel, 107 N.E. 207, 
266 111. 24. 

22 C.J. p 835 note 42. 

sa Wls.—^Kollock V. Parcher, 9 N. 
W. 67, 62 Wis. 393. 

51. Tex—^L€Lsater v. Van Hook, 14 
S.W. 270. 77 Tex 660. 
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ed deed in a foreign lang^ag-e to be accompanied by 
a sworn English translation, an unsworn transla- 
tion is not admissible in evidence.52 

§ 662 . - Abstracts of Title 

In general, a properly prepared and authenticated 
abstract of title has been held admissible under or apart 
from statute. 

Under statute so providing, a properly prepared 
and certified abstract of title is admissible as evi- 
dence of the facts recited therein.53 While it has 
been held that apart from statute an abstract of ti¬ 
tle is no evidence of title, its sole function being to 
enable a purchaser to pass readily on the state of 
the title,it has also been held, apart from or with- 
out reference to statute, that a properly authenticat¬ 
ed abstract of title is admissible,65 at least where its 
admission was authorized by stipulation,55 or where 
no objection was made,57 although it is not con¬ 
clusi ve as to the facts shown thereby.58 

In order that an abstract of title be admissible in 
evidence it must appear that the abstractor is qual- 
ified under the law, and he must certify that the 
abstract is a true and correct abstract of the doc- 
uments appearing on the official records.59 An ab¬ 


stract of title made by the custodian of the records 
and certified by him to have been taken from the 
records of deeds in his office has been held admis¬ 
sible in evidence but a mere abstract of title 
made by a title examiner is not a copy of the entries 
of abstract books which, when attested by the cus¬ 
todian thereof, is made admissible by statute as a 
substitute for public records destroyed by fire.®^ 
While it has been held that an abstract of title pre¬ 
pared by an abstract company is a private record, 
and that rules applicable to the admission of public 
records are inapplicable thereto,62 it has also been 
held, under statute to that effect, that an abstract 
issued by a title company is admissible even though 
signed in the firm name.®^ A certified copy of an 
abstract of title, showing the contents of private 
books of the parties who made them, which books 
are not public records required by law to be kept, 
is inadmissible.®^ 

§ 663 . Certification or Exemplification 

Authentication of judicial or other public rec¬ 
ords of a state for use in the same state is consid- 
ered infra §§ 664, 665. Authentication of such rec¬ 
ords for use in the courts of another state is treated 


52. Mo.—^Noble V, Gates, 130 S.W.- 
302, 230 Mo. 189. 

53. N.M.—Jackson v. Gallegos, 30 
P.2d 719, 38 N.M. 211, 

Coples of abstracta have been held 
admissible in certain circumstances 
under statute to that effect.—^Elllson 
V. Glos, 93 N.B. 763, 248 111. 276. 

Seoondaxy evidence; proof of sren- 
TLlnenesB 

Under statute, purpose of which is 
to make abstracts of record avail- 
able as secondary evidence, an ab¬ 
stract is admissible without other 
proof of genuineness where the rec¬ 
ords were destroyed, and where such 
abstract shows the record of an In- 
strument which, if not destroyed, 
could have been introduced without 
other proof of its grenuineness, and 
which would have ralsed a prima 
facie presumptlon of its genuine- 
ness.—^Mercantile Trust Co. of San 
Francisco v. All Persons Claiming, 
191 P. 691, 183 Cal. 369. 

Clerical error; ezceptlng “confllots” 
In quiet title suit between parties 
claiming under conflicting land 
grants, certified title abstract was 
held admissible and entltled to evi- 
dentiary value accorded by statute, 
although certificate excepted any 
“‘confiicts*’ with other grants and, 
through inadvertence, referred to 
records of wrong county.—Jackson 
V. Gallegos, 30 P.2d 719, 38 N.M. 211. 


64. lowa.—^Dimon v. Wright, 214 N. 

W. 673, 206 lowa 693. 

22 C.J. p 835 note 47. 

55. Wash.—^Adams v. Mignon, 84 P. 
2d 1016, 197 Wash. 293. 

To supplement mnfilated deed 
Abstract of title may be intro¬ 
duced to supplement certified copy 
of record of deed mutilated by fire. 
—^Peninsular Naval Stores Co. v. 
Mathers, 119 So. 333, 96 Fla. 620. 
TTnder shopbook mle 

(1) In order for abstract of title 
to be admissible under shopbook 
rule, it must have been part of res 
gestse or made in due course of busl- 
ness in a transaction between one 
of the parties and a third person.— 
Hitt V. Carr, 109 N.B. 466, 62 Ind. 
App. 80, 

(2) Shopbook TTule see infra § 682. 
Abstract held irrelevaat 

Wash.—Godefroy v. Heilly, 260 P. 
59, 140 Wash. 660. 

56. Tex.—Thomas v. Smith, Civ. 
App., 60 S.W,2d 614, error dis- 
mlssed. 

Subsequemt repudiatlon. of stipnla- 
tlon. 

Tex.—Thomas v. Smith, supra. 

57. Neb.—^Bresee v. Seberger, 130 
N.W. 264, 88 Neb. 632, 

5& Wash.—^Adams v. Mignon, 84 
P.2d 1016, 197 Wash. 298. 

59. Idaho.—Jorgensen v. McAllister, 
I 202 P. 1059, 34 Idaho 182. 
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liTot ezaot copies 

Entries in abstracts of title which 
were not exact copies were inad- 
mlssible.—^Hitt v. Carr, 162 N.B, 409, 
301 Ind. 17. 

60. Tex.—^Mortlmer v. Jackson, 

Com.App., 206 S.W. 610—Frugia 
V. Trueheart, 106 S.W. 736, 48 Tex. 
Civ.App. 513. 

22 C.J. p 836 note 46. 

Abstract signed by depnty 

Abstracts of title by county re¬ 
corder of deeds was not incompetent 
because signature was attached by 
one of deputies, where evidence 
showed his authorlty to do so.— 
Rzesutko V. Hooper, 153 N.B. 617, 
322 111. 619. 

61. Mo.—^Lampel Land & Improve- 
ment Co. v. Spelling, 139 S.W. 346, 
236 Mo. 33. 

62. Ind.—^Hitt v. Carr, 109 N.B. 466, 
62 Ind.App. 80. 

63. 111.—^Rzesutko v. Hooper, 163 N. 
B. 617, 322 111. 619. 

Copy signed by paxtner 
Certified copy of abstract with 
certificate in firm name was held 
properly admitted on evidence that 
sigrnature was in handwriting of 
one of partners.—^Rzesutko v. Hoop¬ 
er, supra. 

64. Mo.—Whitman v. Gieslng, 123 
S.W. 1052, 224 Mo. 600. 
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infra §§ 669, 670 ; and for nse in the federal courts, 
in § 674. 

Examine Pocket Parts for later cases. 

§ 664. - Public Records Generally 

a. In general 

b. Authority of officer to certify 

c. Mode and form of authentication 

a. In General 

Copies of publlc records must be properly authenti- 
cated to be admissible in evidence. 

In order that a copy o£ a public record should be 
admissible in evidence, it is necessary that it should 
be exemplified by the certificate of the proper officer 
or otherwise authenticated,®® unless any objection 
based on the lack of such authentication is 
waived.®® 

Translatcd copies of land office records must be 
certified by both the translator and the commission- 
er or register.®^ 

b. Authority of Officer to Certify 

Ordinarily, copies of records, Includfng land ofTIce 
records, should be authenticated by thelr custodian. 


Where certified copies of public records are of- 
fered, it should appear that the officer by whom they 
purport to be certified had the right to the custody 
of the records and had authority to furnish authen¬ 
ticated copiesand ordinarily it is sufficient if such 
facts appear.®® This rule applies to land office rec- 
ords,"^® as to which certification by the commission- 
er or register of the land office,*^! or his deputy,'^® 
or a surveyor generat® is sufficient; but a copy 
certified by a clerk in the land office74 or by the re¬ 
corder of a county76 not entitled to be received 
in evidence, unless it is so provided by statute.*^® 

c. Mode and Form of Authentication 

Authentication must be In the proper form and 
manner, and in substantiai compliance with applicable 
fftatutes. No particular words are required if the terms 
used Show that the copy Is accurate. A seal is generally 
necessary. 

Copies of public records or documents purporting 
to be exemplifications or certified copies must be 
authenticated in the proper form and manner, 77 and 
in compliance with statutory requirements as to 
authentication which have been enacted by congress 
and the various state legislatures.78 It is usually 
considered that substantiai compliance with the re- 


66. lowa.—Putnam v. Busslng, 266 
N.W. 659, 221 lowa 871. 

Tex.—Standard Paving Co. v. Pyle, 
Civ.App., 131 S.W.2d 200. 

22 CJ. p 835 note 54. 

66. Minn.—St. Anthony & Dakota 
Elevator Co. v. Great Northern H. 
Co., 149 N.W. 471, 127 Mlnn. 299. 

Vt.—Davenport v. Davenport, 68 A. 
49, 80 Vt. 400. 

Waiver by failure to objeot see the 
C.J.S. title Trlal § 116, also 64 C.J. 
p 170 note 11. 

67. Tex.—Spillars v. Curry, 10 Tex. 
143 — Swift V. Herrera, 9 Tex. 263. 

68. U.S.-—Reldy v. Mynttl, C.C.A. 
Alaska, 116 F.2d 725, 730, Quotlng 
Corpus J'iixi8. 

lowa.—^Putnam v. Bussing, 266 N.W. 
569, 662, 221 lowa 871, Quoting 
Corpus Juris. 

Miss.—^Witherspoon v. State, 103 So. 
134, 138 Mlss. 310. 

Mo.—State v. Hendrlx, 66 S.W.2d 76, 
80. 331 Mo. 658, citlng Corpus Jtt- 
rls. 

Tex.—Standard Pavlng Co. v. Pyle, 
Civ.App., 131 S.W.2d 200. 

22 C.J. p 835 note 58. 

69. Ala.—Stewart Bros. v. Ransozn, 
87 So. 89, 204 Ala. 589. 

22 C.J. p 836 note 68 i:a]-[d]. 

Death record 

In Minnesota a copy of a record 
of death may be certified by the 
state registrar.—Pete v. Lampi, 186 
N.W. 663, 160 Minn. 423. 


I Records of motor vehioles 
1 Chief clerk of motor vehicle de- 
partment has been held proper par- 
ty to m^e certified transcripts of 
its records for use as evidence.—^Ma¬ 
eon County Bumber Co. v. Jones, 110 
^So. 1, 215 Ala. 167. 

Tax returus 

The tax receiver may certify 
copies of tfiLX returns in Georgia; 
the certification need not be by the 
tax collector.—Jett v. Hart, 109 S.B. 
654, 162 Ga. 266. 

Rules of Uve stock coznmisslou 

A copy of the rules and regulatione 
of the live stock sanitary commisslon 
may be certified by the acting secre- 
tary of state in Texas; certification 
by a member of the commisslon is 
not required.—^Lewis v. Harrlson, 
Tex.Clv.App., 229 S.W. 691. 

Workmeu’8 oompensatiou proceediugs 

In Texas, copies of papers, docu¬ 
ments, and awards in proceedings 
before the Industrial accident board 
may be certified by the secretary 
of the board.—Federal Underwrlters 
Bxchange v. Rigsby, Tex.Civ.App., 
130 S.W.2d 1105, error dlsmlssed, 
judgment correct—Southern Under- 
writers v. Subblefield, Tex.Civ,App., 
130 S.W.2d 385—Federal Underwrit- 
ers Bxchange v. Ener, Tex.Civ.App., 
126 S.W.2d 769, error dismissed, judg¬ 
ment correct—Traders & General Ins. 
Co. V. Hollzclaw, Tex.Civ.App., 111 
S.W.2d 759, error dismissed—Traders 
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’& General Ins. Co. v. Nunley, Tex. 
Civ.App., 82 S.W.2d 716. 

70. Tenn.—State v. Cooper, Ch.A., 
63 S.W. 391. 

22 C.J. p 836 note 59. 

71. Ala.—Woodstock Iron Co. v. 
Roberts, 6 So. 349, 87 Ala. 436. 

22 C.J. p 836 note 60. 

72. S.C.—^Barino v. Gourdlne, 16 S. 
C.L. 221. 

22 C.J. P 836 note 61. 

73. S.D.—Kellogg V. Finn, 119 N.W. 
646, 22 S.D. 678, 133 Am.S.R. 946, 
18 Ann.Cas. 363. 

22 C.J. P 836 note 62. 

74. Ky.—Sampson v, Overton, 4 
Bibb 409. 

76. U.S.—Lyell v. Maynaxd, C.C. 
Mich., 16 F.Cas.No.8,619, 6 McLean 
16. 

76. Wis.—Lally v. Rossman, 61 N. 
W. 1132, 82 Wis. 147. 

77. lowa.—^Putnam v, Bussing, 266 
N.W. 669, 221 lowa 871. 

22 C.J. p 836 note 66. 

78. Ky.—Baker v. Kelly, 10 S.W.2d 
467, 226 Ky. 1. 

Tex.—J. I. Case Co. v. Laubhan, Civ. 

App., 77 S.W.2d 578. 

22 C.J. p 836 note 67. 

Attestatlou as copy 

Under statutes permitting the use 
of attested copies it is not sufficient 
for an offlcial to write “attest" and 
sign his name; the paper must be 
attested as a copy.—Baker v. Kelly, 
10 S.W.2d 467, 226 Ky. 1. 
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quired form of certification or authentication is suf¬ 
ficient,*^® but there is also authority for the view 
that, whc"*e copies are made evidence by statute, the 
mode of authentication prescribed must be strictly 
pursued,®® at least if the making of such copies ev¬ 
idence is in derogation of the common law.®^ It 
is generally required, both under or apart from stat¬ 
ute, that it shall appear from the certificate that the 
paper is a true and complete copy of the original,®^ 
although it has also been held that a certification 
may be as to a pertinent part of a document.®® Cer¬ 
tification of the fact of comparison of the copy 
with the original is required under some statutes.®^ 
Copies of several documents ordinarily may be Unit¬ 
ed under a single certificate.®5 

It is not necessary that particular words be used 
to make effective a certificate attesting a paper as 
a certified copy.®® On principle, the certificate need 
state no more than that the paper bearing it is a 
copy of a specified document in the certifier’s cus- 
tody.®7 Thus, in the absence of statutory require- 
ment it is not necessary that a copy should be ex- 
pressly certified as a ''true copythe word “copy” 
attested by the proper officer is sufficient, since a 
copy authenticated by one authorized to do so will 


be taken as a tnie copy.®® 

It has been held that the date of certification must 
appear,®® and that recorders certifying to the re- 
cording of acts in their offices should state the dates 
of the recording as well as the books in which the 
recording was made.®® 

Seal, An unsealed certificate is generally insuffi- 
cient,®! particularly where the statute expressly re¬ 
quires a Seal for certified copies of public records,®® 
or where a seal of office is established by law for 
the authentication of documents from a particular 
public office.®® However, a seal is unnecessary 
where not required by the governing statutes.®^ 
Thus it has been held that in the absence of any 
special requirement a copy of a land office record, 
duly certified by the register is admissible in evi¬ 
dence, although the certificate is without any seal;®® 
and an office copy of a survey, certified by one as 
deputy surveyor general, without a seal, has been 
held admissible, where no seal was established by 
law for such office and the original was not in the 
office.®® 

The fact that the seal is in the wrong place does 
not require exclusion of the copy.®*^ 


79. lowa.—Putnam v. Buasing:, 266 
N.W. 559, 221 lowa 871. 

Mont—^In re Kostohrls' 3Bstate, 29 P. 
2d 829, 835, 96 Mont 226, citlng: 
Corpus Jnrls. 

22 C.J. p 836 note 68. 

Sufflolent compllance 
Copies of deeds certified by coun- 
ty recorder as "true and correct" 
are properly admltted In evidence as 
substantially complyingr with a stat¬ 
ute requirlng* certificate to be a "true 
and complete” copy.—^Donner v. Grif- 
flth, 122 N.E. 23, 25, 71 Ind.App. 693. 

80. U.S.—U. S. V. Harrill, C.C.Cal.. 
26 F.Cas.No.16.310, McAll. 243. 

22 C.J. p 837 note 69. 

81. U.S.—Smith V. U. S., Mo., 5 Pet 
292, 8 L.Ed. 130. 

22 C.J. p 837 note 70. 

82. lowa.—Putnam v. Bussingr, 266 
N.W. 559, 221 lowa 871. 

Mich.—In re Corby’s Bstate, 203 N. 

W. 877, 231 Mich. 236. 

Mont.—In re Kostohris’ Bstate, 29 
P.2d 829, 96 Mont. 226. 

22 C.J. p 837 note 71. 

Certificate of fact or concluslon from 
record see supra § 640. 

Entire llteral terms 
Authority to certlfy copy of rec¬ 
ord implies that terms set forth by 
officer as representingr original rec¬ 
ord in his custody must be literal 
copy, not merely substance or ellect, 
of orlginal's terms, so that cus- 
todian thereof has no authority to 
certify aay less than entire literal 
terms of original, in absence of stat- 

32 C.J.S.-34 


ute.—Husso V. Metropolitan Life Ins.' 
Co., 3 A.2d 844, 125 Conn. 132. 

Mere smnmary of a record is in- 
admisslble as a certified copy of the 
original record.—^In re Kostohris’ Es- 
tate, 29 P.2d 829, 96 Mont. 226. 
Deoree as to water xlghts 

Copies of decrees of the board of 
control relating to water rlghts, cer¬ 
tified by board’s clerk as belng true 
and correct copies, were held ad¬ 
missible in evidence.—Campbell v. 
Wyoming Development Co., 100 P.2d 
124, 55 Wyo, 347, rehearing denied 
102 P.2d 745, 65 Wyo. 347. 

83. Mont.—^In re Kostohris* Bstate, 
29 P.2d 829, 96 Mont. 226. 

84. ,Wis.—Stevens v. Clark County, 
43 Wis. 36. 

22 C.J. p 837 note 72. 

Cextifloation. of a copy as ‘*trae 
and correct” Implies that it has been 
compared with the original.—In re 
Corby’s Bstate, 203 N.W. 877. 878, 
231 Mich. 235. 

85. Mont.—In re Kostohris* Bstate, 
29 P.2d 829, 96 Mont. 226. 

22 C.J. p 837 note 71 [d]. 

86. Cal.—^Hartlng v. Cebrian, 61 P. 
2d 196, 10 Cal.App.2d 10. 

11 C.J. p 78 note 26 [a]—22 C.J. p 
836 notes 66 [a], 68 [c], p 837 
note 71 [aj, [b]. 

"To ‘certify* means merely to 
vouch for a thmg in writing; a 
certificate is an authoritative at- 
testation, and any form which af- 
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firms the fact in writing is suflfl- 
clent.'*—^In re Kostohris’ Bstate, 29 
P.2d 829, 834, 96 Mont. 226. 

87. Mont.—^In re Kostohris* Bstate, 
supra. 

88. Tex.—Copelin v. Shuler, 6 S.W. 

668 . 

W.Va.—Robinson v. Lowe, 40 S.B. 
454, 50 W.Va. 75. 

89. Ala.—Louisville & N. R. Co. v. 
Boggs, 74 So. 337, 199 Ala. 226. 

90. La.—Trellieu Cypress Lumber 
Co. V. Albert Hansen Iiumber Co., 
46 So. 699, 121 L,a. 700. 

91. Ga.—Central of Georgia R. Co. 
V. Bond, 36 S.B. 299, 111 Ga. 13. 

22 C.J. p 837 note 79. 

92. Mont.—Chambers v. Jones, 42 P. 
758, 17 Mont. 156. 

22 C.J. p 837 note 77. 

93. Ky.—Wickliffe v. Hili. 3 Lltt. 
330. 

22 C.J. p 837 note 78. 

94. Ala.—^Macon County Lumber Co. 
V. Jones, 110 So. 1, 215 Ala. 167. 

95. Ala—Stewart v. Trenler, 49 
Ala. 492. 

Tenn.—State v. Cooper, Ch., 53 S.W. 
391. 

22 C.J. p 837 note 80. 

96. U.S.—^Masters v. Shute, Pa., 2 
Dall. 81, 1 L.Ed, 298. 

97. Ind.—Cleveland, C. C. & St. L. 
R, Co. V. Gannon, 112 N.E. 411, 

I 63 Ind.App. 289. 
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Signature and recitat of officiat character. An 
alleged certified copy of an instrument is inadmis- 
sible where it has not been signed by the certifier, 
although the instrument in its body purports to be 
made by an officer.®^ A copy of a marginal en- 
try on a record is not required to be separately 
signed.®® 

It has been held that the recital in a certificate to 
a copy of a document as to the official character of 
the officer as the legal custodian of it is prima facie 
proof of that fact,i and that it is unnecessary to 
call witnesses to prove the identity of the custodian 
or his signature.2 Further, it has been held un¬ 
necessary for the certificate to recite the official 
character of the person by whom it is signed.® 
Where the same person holds two offices, his cer¬ 
tificate to copies of records properly in his custody 
is not vitiated by the fact that he appends to his sig¬ 
nature the designation of the office other than that 
by virtue of which he has custody of the records.** 

Verification. A copy of a public record, if au- 
thenticated by the seal and signature of the prop- 
er officer is, as a general rule, admissible without 
supplementary proof or verification by the oath of 
the officer or other testimony.® An instrument in 
the form of an affidavit is sufficient if it contains the 
appropriate wording of a certificate.® 


§ 665. --Judicial Records 

a. In general 

b. Justices’ records 

a. In Gkneral 

(1) Necessity and authority 

(2) Form of attestation or certification 

(1) Necessity and Authority 

Copies of Judicial records must be authenticated to 
be admissible. This shouid be done by their keeper, such 
as the clerk of the court or his deputy, and not ordl- 
narliy by the judge. 

A copy of a judicial record, like a copy of any 
other public record, must be properly authenticated 
in order to be admissible in evidence.^ As a gen¬ 
eral rule the officer who is required to keep a judi¬ 
cial record is authorized, and is the only person au- 
thorized, to give certified copies thereof.® Usually 
the clerk of the court is competent to certify cop¬ 
ies;® and it is not necessary that the copy shouid 
be further authenticated by the signature of the 
judge before whom the judicial proceedings took 
place.i® A copy attested and signed by a deputy 
clerk is admissible,^^ at least where it is indicated 
either in the certificate, or by initials attached to the 
signature, or in some other sufficient manner, that 
the person signing is an authorized deputy clerk.i® 

The clerk of one court cannot certify copies of 


98. Minn.—Citizens State Bank v. 
Bonness, 78 N.W. 876, 76 Minn. 
45. 

Ohio.—State v. Hlnkelman, 32 Ohio 
Clr.Ct. 1. 

99. Tex.—Texas Packing Co. v. St. 
Louis Southwestem R. Co., Clv. 
App., 204 S.W. 120. 

Porfeltore of ftanoMse 

A certified copy of records show- 
itig that a corporate franchise tax 
had not been paid, with an entry on 
the margln showing- that the fran¬ 
chise had been forfeited for such 
nonpayment, was admissible, al- 
thougrh the margrinal entry had not 
been signed by the secretary of state. 
—Texas Packing Co. v. St. Louis 
Southwestem R. Co., supra. 

1. Ga.—^Weeks v. Hosch Lumber 
Co., 66 S.B. 168, 133 Ga. 472, 134 
Am.S.R. 213. 

22 C.J. p 838 note 86. 

Corpus Joxls clted in holdlng that 
“a transcript, in due form, purport- 
Ing to come from the proper office 
and to be certified by the person 
having the lawful custody thereof, 
is admissible without further proof.” 
—Maeon County Lumber Co. v. Jones, 
110 So. 1, 2, 215 Ala. 167. 

8. Ala.—Maeon County Lumber Co. 
V. Jones, supra. 


3. Ky.—^Barret v. Godshaw, 12 Bush 
592. 

4. 111.—People V. Lyons, 168 111. 
App. 396. 

22 C.J. p 838 note 86. 

5. La.—Surget v. Newman, 9 So. 
661, 43 La.Ann. 873. 

Mass.—Commonwealth v. Chase, 6 
Cush. 248. 

Pa.—Snyder v. Bowman, 4 Watts 
132. 

6. Mont.—In re Kostohris" Bstate, 
29 P.2d 829, 96 Mont. 226. 

7. 111.—Carroll v. Krause, 280 IU. 
App. 52. 

Ky.—^Brown v. Brown, 268 S.W. 801, 
207 Ky. 133. 

XJtah.—Larsen v. Ryan, 180 P. 178, 
64 Utah 260. 

22 C.J. p 839 note K. 

Authentlcatioii held suAclent 
Tenn.—Hull v. Vaughn, 107 S.W.2d 
219, 171 Tenn. 642. 

8. Vt.—Reed v. Whitham, 181 A. 
129, 107 Vt. 482. 

22 C.J. p 839 note 6. 

County Clark 

Where a Judgment is docketed in 
the county clerk’s office, and the 
judgment creditor seeks to redeem 
land of the debtor which was sold 
under the Judgment of another cred- I 
itor, a copy of the docket is prop-1 
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erly certified by the clerk of the 
county in which the judgment is 
docketed.—Woolsey v. Saunders, 3 
Barb., N.Y., 301. 

9. vt.— Reed v. Whitham, 181 A 
129, 107 Vt. 482. 

22 C.J. p 839 note 7. 

Proof of identity 

A certificate appearing to be regu- 
larly signed by the clerk of a court 
has been held sufilclent without in- 
dependent proof of his identity since, 
in the absence of contrary proof, it 
is conci usi vely presumed that he 
was in fact the clerk and keeper of 
the records.—Clements v. Holmes, 
120 S.W.2d 988, 22 Tenn.App. 230. 

Xa Texas ”there is ... no statu- 
tory authority for the clerk of a 
court to make, certify, and deliver a 
transcript of the proceedings in a 
cause for use as evidence in another 
cause in some other court.”—Burton 
V. Perry, Tex.Civ.App., 63 S.W.2d 
796, 797, error refused. 

10. Wis.—Arndt v. Burghardt, 162 
N.W. 317, 165 Wis. 312. 

22 C.J. p 839 note 8. 

11. La.—^Downes v. Tarklngton, 3 
La.Ann. 247. 

12. Ky.—^Moore v. Farrow, 3 A K 
Marsh. 41. 

Va.—^Hurley v. Charles, 72 S.E. 689, 
112 Va, 706. 
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ihe records of anotKaf COUrt,^^ A judge has no au- 
thority to certify copies of the record of his own 
court,^^ unless he is ex officio clerk of his court, 
in which case he has such authority.^^ Where oiie 
court becomes the successor of another and receives 
from the other ali its records, copies of such rec¬ 
ords certified by the clerk of the former are entitled 
to be received in evidence the same as if they were 
copies of its own records.^® 

(2) Form of Attestation or Certification 

The attestation must Identify the copy and ahow 
that it is a correct copy of the original. A seai is some- 
times required. 

It is the usual practice for clerks of court in cer- 
tifying judicial records to append to the copy, im- 
mediately before the official signature, a clause or 
phrase attesting the correctness of the copy, and 
such attestation is required by statute in some ju- 
risdictions.^*^ Apart from statutory provision to 
the contrary, an attestation in the words, "A true 
copy. Attest,” or similar language, is sufficient.^^ 
Indeed, if there is no statute prescribing a particu- 
lar form of attestation, a copy authenticated by a 
duly authorized officer need not be attested as a 
true copy; but an attestation in the words, “A copy, 
Attest,” is sufficient, since a copy authenticated by 
one authorized to do so must be taken to be a true 
copy;i® and a certificate that the copy is full and 
complete is not required if the record appears on 
the face of the copy to be complete .20 Where by 
statute, the clerk or other officer is required to make 
certification as to the completeness of the copy, the 
certificate need not as a general rule be formal or 
technical; it is sufficient if on a reasonable con- 
struction it affirms that the transcript contains a 
full, true, and correct copy of all the proceedings.^i 

An exemplification from the record of the pro- 
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ceedings in a court of probate felating to the ad- 
ministration of an estate is not to be rejected be- 
cause the verification is embraced in one certifi¬ 
cate, where the entire record is competent.^^ The 
court may permit a clerical error in the certificate 
to be corrected.23 

Seal of court. In some jurisdictions copies of ju¬ 
dicial records are required to be certified under the 
Seal of the court if there be one;^^ but the rule in 
other jurisdictions is that a copy of a record of a 
court certified to be used as evidence in another 
court in the state need not be exemplified under the 
Seal of the court, and that it is sufficient if the 
copy is attested by the clerk or other proper offi- 
cer.25 Where the seal is required, it is usually con- 
sidered to be sufficiently affixed by making an im- 
pression on the paper with the seal, without the 
use of either wax or a paper wafer,26 but, where 
the statute requires the seal to be impressed in wax 
or some like substance, a mere scrawl is not suffi- 
cient.27 Where the copy is authenticated by the 
proper officer under the seal of the court, no fur- 
ther authentication is in general needed for its in- 
troduction in another court in the same state, since 
the seal of a court of record proves itself within 
the state.28 

Recital of official character. It has been held not 
necessary that in addition to his signature the clerk 
state his official character, it being sufficient if the 
date or other facts stated in the body of the certifi¬ 
cate show that the copy was made during the offi¬ 
cial term of the officer or was otherwise made in 
an official capacity.29 It has also been held suffi¬ 
cient if the clerk indicates his official capacity by 
initials merely.S® Where, in the certificate to a 
transcript of a record in the court of ordinary, the 
ordinary described himself as “ordinary and ex of- 


13. Kan.—^Bowersock v. Adams, 11 
P. 971, 66 Kan. 681. 

Neb.—Comstock v. Kerwin, 77 N.W. 
887, 67 Neb. 1. 

14. Conn.—Dlbble v. Morris, 26 
Conn. 416. 

La.—^Reynolds v. Mahle, 12 La. 424. 

15. Ga.—Phillips V. Babcock Bros. 
Lumber Co., 63 S.R 808, 6 Ga. 
App. 634. 

22 C.J. p 839 note 14. 
le. R.I.—Clarke v. Rice, 23 A. 301, 
15 R.I. 132. 

22 C.J. p 839 note 11. 

17. Ala.—Cofer v. Schening, 13 So. 

123, 98 Ala. 338. 

22 C.J. p 840 note 16. 

Certificate of fact or conclusion from 
record see supra § 629. 

Sufflolexit certificate 
Transcript of proceedings In for¬ 
mer action between same parties 


was properly authenticated, where 
certificate of clerk stated that it 
contained “full, true, correct, and 
complete copies, of all papers and 
record entries and the final Judg- 
ment in that cause.”—Bereolos v. 
Roth, 146 N.E. 646, 648, 196 Ind. 
425. 

18. Ga.—^Harden v. Webster, 29 Ga. 
427. 

22 C.J. p 840 note 17. 

18. Mass.—Commonwealth v. Quigr- 
ley, 48 N.E. 782, 170 Mass. 14. 

20. Ky.—Radcliff v. Ship, Hard. 292. 
22 C.J. p 840 note 19. 

21. Ind.—Chicago & S. E. R. Co. v. 
Grantham, 76 N.E. 266, 166 Ind. 
279. 

22 C.J. p 840 note 20. 

22. Ga.—^Weaver v. Tuten, 74 S.E. 
836, 138 Ga. 101. 

22 C.J. P 840 note 21. 
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23. lowa.—^Davenport Sav. Bank 
Chica^o R. L & P. R. Co., 168 N.Wv 
737, 176 lowa 745. 

22 C.J. p 840 note 22. 

24. Ind.—Brunt v. State, 86 Ind. 330^ 
Vt.—Paiish V. Pearsons, 27 Vt. 621,. 
22 C.J. p 840 note 23. 

25. S.C.—^Fant v. McBaniel, 8 S.O. 
L. 173, 2 Am.D. 660. 

22 C.J. p 840 note 24. 

26. N.J.—^Hunt V. Hunt, Ch., 9 A.. 
690. 

27. Mo.—Gates v. State, 13 Mo. 11, 

28. Wyo.—^Brophy v. Brunswick, 2 
Wyo. 86. 

22 C.J. p 841 note 27. 

29. Tenn.—Donohoo v. Brannon, 1 
Overt. 327. 

30. Va.—^Wynn v. Harman, 5 Gratfc.^ 
167, 46 Va. 167. 
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ficio clerk of said court of ordinary in said coun- 
anci signcd the certificate in the same manner, 
thcrc was a sufficient statement that the ordinary 
and the clerk were the same person to admit the 
transcript in evidence.^^ 

Dctavhcd papers, The mere fact that papers com- 
posinij a record are certified separately has been 
hcld insufficicnt to require their rejection, if the 
papers taken tofrether make a complete record,32 
ahhouj 2 ;h a contrary opinion has been indicated,^3 
and the ntle has been held to be otherwise if the 
papers do not show an entire record of the proceed- 
Wherc only one certificate is made and the 
record is composed of several distinet papers, they 
should be attached, that the court may be enabled 
to see that the clerk*s certificate applies to ali of 
them, and may import verity thereto.35 

Identification of record certified, If the tran¬ 
script fails to show to what court the record be- 
longs,3< or otherwise fails to identify the papers or 
record intended to be authenticated^^ it will be in- 
admissible. It has been held, however, that a coun- 
ty cierk’s certificate to the record of an abstract 
of a judgment is not rendered inadmissible because 
the page of the record of the judgment is not given 
thcrein.33 

Vcrification, Duly certified exemplifications or 
copies of the procecdings of one court within a 
state will be admissible in the other courts of the 
same state without being swom to.*3 

b. Justices* Becords 

A Justice of the peace ma/, as a ruTe, authenticate 
coptes of hfs own records ff he Is legal custodfan there. 
of^ although under some statutes further authenticatlon 


I It has been laid down as a rule founded on com- 
i mon-law principies that the person by whom a jus- 
tice"s record is certified must appear from the cer¬ 
tificate or otherwise to have been the legal cus- 
todian of the record.-^® Under the statutes in many 
jurisdictions certification of justices’ records may 
be exeeuted by the justice himself,^^ or by another 
justice who as successor or otherwise may have the 
legal custody of the record,^3 provided it appears 
from the certificate^^ or other proof^^ that the per¬ 
son certifying had such legal custody. Under some 
statutory provisions further authentication of the 
certified copy of the justice is required, as, for ex- 
ample, by the certification of the clerk of court of 
the county in which the justice resides, or by the 
filing of the justice's transcript in the clerk’s office 
and the issuance of certified copies by the clerk ;45 
but apart from statute the certificate of a clerk as 
to the official character of the justice is not re- 
quired.**® While the transcript of a justice under 
his hand and seal has been held admissible without 
proof of his handwriting,^*^ it has also been held 
that the signature of a justice must be authenticat- 
ed.« 

Mode and form of certification. A paper purport- 
ing to be a true copy of proceedings before a jus¬ 
tice must, in order to be admissible, be certified to 
be a copy of matters of record or on file in the 
justice's office.49 Under statute in some jurisdic¬ 
tions the justice is required to certify to the cor- 
reetness or completeness of the copy,®® but as a 
general rule no particular form of language is re- 


31. Qa.—-Weeks v. Hosch IiTimber 
Co.. 66 S.E. X68» 133 Ga. 472, 134 
Am.S.R. 213. 

32. CaL—GoMstone v. Davidson, 18 
Cal. 41. 

33. Pa.—Susquehanna & W. V. H. & 
Coal Co. V. Quick, 68 Pa. 189. 

3«. Fla.—Stark v. Billin^rs, 15 Fla. 
318. 

35 Wis.—Sherburne v. Rodman, $ 
KIV. 414, 61 Wis. 474. 

22 CJ. p 841 note 34. 

33. Vt.—Parish v. Pearsons, 27 Vt 
621. 

37. Ala.—Clements v, Taylor, 65 
Ala. 363. 

Me.—^Pike v. Crehore, 40 Me. 603. 

36 Tex.—Welnert v. Slmansr, 68 S. 
W. 1011, 29 Tex.Clv.App. 435. 

33. S.C—Anonymous, 3 S.C.Li. 173 

4a Wyo.—Stamper v. Gay, 23 P. 69, 
3 Wyo. 322. 


41. N.T.—^Maynard v. Thompson, 
8 Wend. 393. 

22 C.J. p 842 note 44. 

Xk>8b of oxlginal 

A paper, certified by a Justice of 
the peace to be a copy of a record 
of a case before him, has been held 
admissible in evidence, although 
made by him after the loss of the 
original, and pendin^r a trial in which 
he had testifled to its contents.— 
Tillotson V- Warner, S Gray, Mass., 
574. 

42. W.Va.—Cunningham v. Blrch 

River Lumber Co., 109 S.B. 251, 89 

W.Va. 326. 

22 C.J. p 842 note 45. 

43. W.Va.—Cunningham v. Blrch 

River Lumber Co., supra. 

22 C.J. p 842 note 46. 

44. W.Va.—Cunningrham v. Blrch 

River Lumber Co., supra. 

22 C.J. p 842 note 47. 

45. Ark.—State v. Crow, 11 Ark. 
642. 

22 aJ. p 842 note 48. 
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46. Ky.—Talbott v. Bradford, 2 Bibb 
316. 

OflLolal oharaoter at particular time 
It is not a valid objection to the 
admissibillty of a certified copy of a 
Judgment of a Justice of the peace 
that there is not appended thereto 
a certificate of the clerk of the coun¬ 
ty court of the county in which the 
Judgment was rendered that the Jus¬ 
tice who rendered it was at the 
time of its rendltion a Justice of the 
peace in such county.—Schwartz v. 
Massy, 3 Tex.A.Clv.Cas. § 470. 

47. N.J.—Mlller v. Miller, 5 N.J.Law 
508. 

48. TJ.S.—^Wagner v. Frederlck 
County, Md., 91 F. 969, 34 C.C.A. 
147. 

49. Conn.—Candy v. Twlchel, 2' 
Root 123. 

50. Michu—Goodsell v. Leonard, 23 
Mlch. 374. 

22 C.J. p 842 note 53. 
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quired,®^ and, in the absence of express statutory 
provision, where the document purporting to be a 
copy comprises on its face all the essentials of a 
sufficient record, it is sufl&cient if it is certified by 
the justice to be "a true copy.”S2 Transcripts of 
two judgments of a justice of the peace, written on 
the same sheet of paper, may be authenticated by 
a single certificate of the justice, which includes 
both transcripts in its terms.^^ The justice must 
sign the certificate in his official capacity.54 
Seal, In some jurisdictions it has been held that 
a transcript of the proceedings of a justice of the 
peace not authenticated under seal is not evidence ;55 
but on the other hand it has been held that a seal 
is not necessary,56 and that any necessity for a seal 
may be obviated by swearing the justice as a wit- 
ness to the correctness of the transcript.57 

§ 666. Federal Records 

a. Proof in state courts 

b. Proof in federal courts 

a. Proof in State Courts 

(1) In general 

(2) Judicial records 


(1) In General 

Copies of federal records shouid be authenticated by 
thelr legal custodian under a proper seal. The copy 
shouid be a reproductlon of the entlre record and not 
a mere summary. 

Copies of federal records are inadmissible in a 
state court unless properly authenticated.®® The 
mode of authenticating documents of the depart- 
ments and public offices of the United States is gov- 
erned by the laws of the United States, and no au- 
thentication of such documents will ordinarily be 
required in the state courts other than what would 
be sufficient in the federal courts.®® Generally, cer- 
tification or authentication is sufficient if made by 
the legal custodian of the records under the proper 
official seal.®® An abstract or summary of a federal 
record is not a “copy” thereof or admissible as 
such.®i While the use of particular words is not 
required to effect a proper certification of a federal 
record,®® the words used must indicate an identity 
of subject matter between the copy and the original 
on file, and the identity of the person who has cus- 
tody of the original record.®® 

(2) Judicial Records 

The welght of authority holds that copies of federal 


51. Ind.—^Yeager v. Wright, 18 N.B. 
707, 112 Ind. 230—Steel v. Pope, 
6 Blackf. 176. 

52. Me.—^Wheeler v. Lothrop, 16 Me. 
18. 

Vt.—Starblrd v. Moore, 21 Vt. 529. 

53« Ind.—^Remlngton v. Henry, 6 
Blackf. 63. 

54. W.Va.—Jackson v. Conrad, 14 
W.Va. 626. 

22 C.J. p 842 note 67. 

55. Ky.—Qeohegan v. Eckles, 4 Bibb 
5. 

22 C.J. p 842 note 58. 

56. Mass.—Commonwealtli v. Down- 
ing, 4 Gray 29. 

Sffect of offlolal attestatlon 
Where a Justice of the peace Is 
his own clerk and has no seal, his 
official attestation placed on a copy 
of a record made by himself is le- 
gally equlvalent to the attestation 
placed on a copy of a record of a 
Judgment rendered by a superior 
court by the clerk thereof with its 
seal affixed and the certillcate of the 
Judge to the genulneness of the seal 
and of the clerk's signature.—0’Con- 
nell V. Hotchkiss, 44 Conn. 51. 

67. 111.—Greenberg v. People, 126 
111.App. 626. 

22 C.J. p 842 note 61. 

58. Tex.—Taylor v. McLennan 
County, Civ.App., 120 S.W.2d 134. 
22 C.J. p 836 note 54 [a]. 

Absence of a seal on a certified 
copy of a record of the department 
«of the interior was held to render 


it Inadmissible.—Langford v. New- 
som, Tex.Com.App., 220 S.W. 644. 
afflrming Newsom v. Langford, Civ. 
App., 174 S.W. 1036. 

Beoords nsed as oxiglnals 

Books printed from written public 
records of the treasury department 
by authority of law, and produced 
from the custody of such depart¬ 
ment, where they were used as orig¬ 
inal records in the transaction of 
the daily business thereof, have been 
held not to require certification as 
copies to be admissible in evidence 
—Chesapeake & Delaware Canal Co 
V. U. S., Del., 89 S.Ct. 407, 250 U.S. 
123, 68 L.Ed. 889, afflrming, C.C.A., 
240 P. 903. 

59. Ala.—JTenkins v. Noel, 3 Stew. 

60. 

22 C.J. p 843 note 64. 

Interstate toriifs 

In view of the impossibility of 
procuring authentication of inter¬ 
state tarifCs in the manner required 
by Code 1919 S 6206, slnce federal 
offlcers would have no authority to 
make the certificate required by the 
Virginia law, a tariff filed with the 
interstate commerce commission, 
which is authenticated in the manner 
prescribed by U.S.Comp.St. - § 8584 
(12), is admissible In the state 
courts, in a suit involving interstate 
commerce.—^McGuire v. Atlantic 
Coast Line R. Co., 118 S.B. 226, 136 
Va. 382. 

60. Mont.—Weloh v. All Persons, 

etc., 278 P, 110, 85 Mont. 114, 
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N.D.—First Nat. Holding Co. of Lis- 
bon v. Moore. 232 N.W. 310, 60 
N.D. 27. 

Appolntment of reoelver 
A copy of the appolntment of a 
receiver for a national bank may be 
certified by the acting comptroller 
of the currency.—^Pirst Nat. Holding 
Co. of Lisbon v. Moore, supra. 
Pension dedaration 
Copies of dedaration for widow’s 
pension may be authenticated by 
commissioner of pensions.—Welch v. 
All Persons, etc., 278 P. 110, 85 
Mont. 114. 

61. U.S.—^Dowling v. Jones, C.C.A. 
N.Y., 67 F.2d 537. 

Mont.—In re Kostohris' Estate, 29 P. 
2d 829, 96 Mont. 226. 

62. Cal.—^Harting v. Cebrian, 51 P. 
2d 195, 10 Cal.App.2d 10. 

Mont.—^In re Kostohris* Estate, 29 
P.2d 829, 96 Mont. 226. 

Woxdlng held suifici^t 
A certification consisting slmply 
of the Word “Certified" followed by 
the name of’the certifier and a prop¬ 
er seal has been held sufficient.— 
Harting v. Cebrian, 51 P.2d 195, 10 
Cal.App.2d 10. 

63. N.J.—Ehrllch v. Mulligan, 140 
A. 463, 104 A. 463, 465, 104 N.J. 
Law 375. 57 A.L.R. 696. 

“True copy** 

Authenticating a document as a 
“true copy" has been held insuffi- 
cient on the grround that such a 
copy is not a “certified copy.”—^Ehr- 
lich V. Mulligan, supra. 
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oourt r«cordi ma/ b« authenttcatcd for use In state 
eourts by the clerk» under seal of the court, wlthout 
attestation by a Judae of the clerk^s certiticate. A 
referee in bankruptcy may certlfy copfes of papers In 
hii custody. 

tbc ^t*cor^I^ of fcdcral courts, to be ad- 
tnisbihb* in cvidt*nce in state courts, must be prop- 
orly aiithcnticateii.’®* Some carly cases have hcld 
that the judjrments of the courts of the United 
States must a>e deemed to bc embraced in the act of 
c*mf?:ri>s pn^vidiri;]^ for the mode of authentication 
of jiuJicial proceedinj^s of one state f<jr admissibility 
in evitlence in the courts of another state,or 
must be classcd as foreign judgmcnts,®® and that 
when offered as evidence in the state courts, au¬ 
thentication of the certificate is necessary in each 
case. The weight of authority, however, is to the 
effect that the courts of the United States are not 
fureijyn to the state courts and that the act of con- 
jjpress prcscribing the mode of proving the judicia! 
proceedir.gs of onc state in the courts of another 
has no application to the proceedings of the federal 
courts.®» Hence as a genera! rule a copy of the 
rccord of a federal court wil! be admitted in evi- 
deucc in the state courts if it is certified by the clerk 
under the seal of the court;®® and this is particu- 
larly sn where the rccord is offered in a state court 
situated in the same state wherein the federal court 
is located,®® although hy many authorities the rule 
is applied whether or not the state in whose courts 
the e\ndence is adduced belongs to the judicial dis- 
trict or Circuit from which the copy is brought.^® 
A fortiori, authentication in the manner provided hy 
the federal statutes is sufficient to render a record 


of a federal court admissible in evidence in the state 
and territorial courts.^i in jurisdictions where 
statutes have been enacted prescribing the mode of 
authenticating rccords of the federal courts so as. 
to render them admissible in the state courts, au¬ 
thentication in the prescribed mode is sufficient.72: 

A paper certified by a United States circuit court 
commissioner, with his seal and signature, as a true 
cop 3 " of the original record in a proceeding within 
his jurisdiction is admissible without oath in a court 
of the state in which the federal court 

A paper purporting to be a copy of a decree of a 
federal court is not admissible in evidence in a 
state court where neither the instrument itself nor 
the certificate of the clerk shows hy what court the 
decree was rendered,74 or where the certificate fails 
to Show that the instrument is a true copy of the 
original decree.*^® 

Bankruptcy records, A certified copy of a bank¬ 
ruptcy record is admissible in a state court^® as 
original evidence and it is not necessary to pro¬ 
duce the entire record of a bankruptcy proceeding 
in order to prove a single order or act of the court 
of bankruptcy,*^® although a certificate of the clerk 
is not sufficient to prove a discharge.*^® * A tran- 
script or copy of a bankruptcy record may be cer¬ 
tified by the clerk of the district court under seal of 
the court,®® without a further certification hy the 
judge of the court that the attestation is in due 
forrn.®! As the custody of ali papers in bankruptcy 
proceedings, after reference, is in the referee, such 
papers may be certified by the referee,®® and his. 


64. XJ.—Ehrllch v. Mulligan, 140 
A. 463, 104 A. 463, 104 N.J.L&w 
375, 57 A.L.R. 696. 

Jiidgxa«n.t M copy of lost pap«r 
Where a Judsment of a federal 
court was offered as an exhibit and 
attached to a deposition as a copy 
of a lost paper, it was held not nec¬ 
essary for It to be eertifled under 
the act of congrress,—Cleveland, C.. 
C. & St. Li. Ry. Co. V. Hazard Blue 
Orass Coal Co., 10 Tenn.App. 590. 

66. La.—Heard v. Fatton, 27 Iia. 
Ann. 542. 

22 C J. p S43 note 65. 

Mode of authentication under such 
act «ee infra $ 670. 

63. Miss.—Dorsey v. Maury, 10! 
Mlss. 298. 

67. Okl.—Carter v. Barry, 7 P.2d 
446, 450, 161 Okl. 145. cltinsr Cor¬ 
pus Jaxis. 

22 C.J, p 843 note 67. 

66 . Calw-^Hartingf v. Cebrian. 51 P. 

2d 195. "ko Cal.App.2d 10. 

Okl.—Carter v. Barry, 7 P.2d 448, 
450, 154 Okl. 145, cltlngr Corpus 
JtttlS. 

22 C.J. p 843 note 67. 


6?. Okl.—^Wilson v. Crutcher, 56 P, 
2d 416, 176 Okl. 481. 

Beason for rals 

Under such circumstances, the fed¬ 
eral court is a domestic court.— 
Carter v. Barryp 7 P.2d 448, 164 Okl. 
146, followed in Carter v. Barry, 8 
P.2d 50, 155 Okl. 161 and Carter v. 
Barry, 8 P.2d 61. 166 Okl. 162. 

70. Cal.—Hartln^ v. Cebrian, 61 P. 
2d 195, 10 Cal.App.2d 10. 

22 C.J. p 843 note 67. 

71. U.S.—^Buford v. Hickman, Super. 
Ark., 4 F.Cas.No.2,114a, Hempst. 
232. 

Ala,—Womack v. Beannan, 7 Port. 
513. 

73. W.Va.—Dicklnson v. Chesapeake 
& O. R. Co., 7 W.Va. 390. 

22 CJ. p 843 note 71. 

73. Me.—^Prost v. Holland, 76 Me. 
108. 

74. Tex.—Intertype Corp. v. Sentinel 
Pub. Co., Civ.App.. 206 S.W. 648. 

75- Tex.—^Intertype Corp. v. Sentinel 
Pub. Co., supra. 

76. 111.—Laskowski v. Cowen, 15 N. 
£l2d 59, 295 IlLApp. 615. 
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Tex.—Kraker v. Bettman-Kleinhauser 
Clothingr Co., Clv.App., 12 S.W.2d’ 
247. 

22 C,J. p 843 note 72. 

77- S.C.—Fales & Jenks Mach. Co- 

V. Browningr, 46 S.B. 645, 68 S.C- 
13. 

78. 111.—^Heath v. Hyde, 87 111. 91- 
22 C.J. p 843 note 74. 

79. Tenn.—^Hamon v. Poust, 160 S- 

W. 418, 127 Tenn. 32, Ann.Cas. 
1914A 1103. 

22 C.J. p 843 note 76. 

80. Ga.—^Venable v. Venable, 112 S- 
E. 891. 153 Ga. 689. 

lowa.—Bagley v. Bates. 276 N.W. 
797, 224 lowa 637. 

81 . Ga.—Venable v. Venable, 112 S- 
E. 891. 153 Ga. 689. 

88. Ga.—^Myers v. Wrlght, 123 S.E. 
740, 168 Ga. 418—Bank of Man- 
chester v. Birmlngham Trust & 
Savings Co., 119 S.E. 603. 156 Ga. 
486. 

Tex.—Clifton Mercantile Co. v. Con- 
way, Civ.App., 264 S.W. 192, 194,. 
citing Corpus Juris. 

22 C.J. p 843 nota 76. 
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certificate need not be under seal, at least where no 
provision has been made for such a seaL^^ 

b. Proof in Federal Oourts 

A copy of a federal court record may be certified by 
the clerk, under seal of the court, without any attesta- 
tlon by the Judge. 

The record of a judgment or proceeding of a fed- 
eial court, to be admissible in other federal courts, 
need not be authenticated in the mode prescribed 
by the act of congress for authenticating the rec- 
ords and judicial proceedings of the state courts; 
each court of the United States is presumed to 
know the seal of every other federal court, and 
hence the record of one may be proved in any other 
by the certificate of the clerk under the seal of the 
court, without a certificate of the judge that the at- 
testation is in due form.^^ However, while the stat¬ 
ute does not in terms include the record and judi¬ 
cial proceedings of the federal courts, its require- 
ments are sometimes followed as a matter of prac- 
tice in authenticating the records of those courts, 
and such authentication is deemed suflicient.^5 

The report of a federal* board may be proved in 
the federal courts by a properly authenticated 
copy.^® While a copy of the records of a United 
States commissioner certified by him may be suffi¬ 
cient to render the copy admissible in evidence in 
a federal court, a certificate certifying in a general 
way that he did certain things and made certain ad- 
judications, but not amounting to a certified copy, 
is not admissible.^7 

§ 667. Public Documents and Records of 
Other States 

Proof of judicial records of other States by means 
of authenticated copies is treated infra §§ 668-672. 
Proof of the statutes of sister States by this means 


§ 669 

is considered in the C.J.S. title Statutes § 457, also 
59 C.J. p 1212 note 68-p 1213 note 87. 

Public records which are neither judicial nor 
legislative are considered infra § 673. 

§ 668. -Judicial Records in General 

Uniess a state court was without Jurisdiction, authen¬ 
ticated copies of its records are admissible In the courts 
of sister States to the same extent that the originais 
wouid be. 

The contents of a judicial record of one state 
may be proved in another state by a properly au¬ 
thenticated copy.ss However, a copy of a judicial 
record of a court of another state, although certi¬ 
fied, is inadmissible where it is apparent that the 
court was without jurisdiction,^9 or where the orig- 
inal wouid not be admissible,®o as, for example, 
where its contents are not relevant to the issues in 
the pending cause.®^ 

Where a court was abolished during the pendency 
of an action therein, and the proceedings were trans- 
ferred, pursuant to statute, to another court, it was 
held no objection to a certified transcript of a judg¬ 
ment rendered in such action that some of the pro¬ 
ceedings appeared to have been taken in one court 
and some in the other.®® 

I 669. -Authentication of Judicial Rec¬ 

ords Generally 

Copies of Judicial records of sister States may be 
authenticated in any mode permitted by the law of 
the forum, even though such mode wouid be Insufflclent 
under federal statute; but a state may not add condi¬ 
tione to those prescribed by federal statute. 

As indicated infra § 670, copies of judicial rec¬ 
ords of a sister state may be authenticated as pre¬ 
scribed by federal statutory provisions. The States 
cannot require more proof of judicial records of 


■83. Ga.—^Bank of Manchester v. Blr- 
mingrham Trust & Savingrs Co., 119 
S.E. 603, 156 Ga. 486. 

■84. U.S.—Soo Hoo Yee v. IT. S., C.C. 

A.Vt., 3 F.2d 592. 

■22 C.J. p 844 note 79. 

86. U.S.—0’Hara v. Mobile & O. 
R, Co., Mo.. 76 F. 718, 22 C.C.A, 
512—^Buford v. Hlckman, Super. 
Ark., 4 F.Cas.No.2,114a, Hempst. 
232. 

88. U.S.—Chang Sim v. White, CC. 
A,Cal., 277 F. 765. 

S7. XT.S.—^U. S. V. Lew Pay Dew, 
D.aN.y.. 119 F. 786. 

«8. Ind.—^Applegate v. Applegrate, 11 
Nr.B.2d 616, 104 Ind.App. 699. 
Mass.—Goodricli v, Stevens, 116 
Masa. 170. 


N.H.—Folsom v. Blood, 68 N.H. 11. 
N.C.—Smathers v. Jennln^rs, 87 S.E. 
634. 170 N.C. 601. 

Okl.—UpholE V. Meier, 87 P.2d 960, 
184 Okl. 378. 

XTeoeesity of ming* 

It is unnecessary in an action on 
a Judgment rendered in another 
state to file a certified copy of such 
judgment with the court prior to 
its introductlon in evidenca—Sever- 
son V. Dicklnson, 259 S.W. 518, 216 
Mo.App. 672. 

]^txy la judgmexLt book 
Certified transcript of Judgment 
roll in action hrought in court of 
a sister state was held admissi¬ 
ble to Show entry of Judgment in 
that action, slnce entry of Judgment 
in Judgment book as re<jLuired by 
statute wouid be presumed from cer- 
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tificate of clerk.—Jones v. Grady, 266 
N.W. 889, 66 N.D. 479. 

89. Tex.—^Wren v. Howland, 76 S. 

W. 894, 33 Tex.Civ.App. 87. 

22 C.J. p 844 note 91. 

Jn8tio6’B oouxt 

In order that a transcript of a 
record of a justice of the peace of 
another state may be received in 
evidence it must appear that the 
justice had Jurisdiction of the sub- 
ject matter and of the partiea 
111.—Trader v. McKee. 2 111. 658. 

Pa.—^Perry v. Northern Ins, Co., 5 
Phila 188. 

90b Mo.—^Holdridge v. Marsh, 30 
Mo.App. 352. 

91. Tex.—Maunders v. Hanks, Clv, 
App., 278 S.W. 507. 

9i2. U.S.—^Bohlander v. Helkes, Ala., 
168 F. 886, 94 aC.A. 298. 
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other States than is pravided by the act of con- 
gress,93 but the general mode of authentication of 
judicial records prescribed by such act is not ex- 
clusive, and does not abrogate any other mode of 
authentication known to the common law or which 
the courts of a particular state may deem expedi¬ 
ent according to 'established principles.^^ An ex- 
amined or sworn copy, for example, may be ad- 
mitted.ss It has been held that judicial proceed- 
ings which by reason of their nature cannot be 
proved in the manner prescribed by the act of con- 
gress, such as proceedings containing matters rest- 
ing in paroi, are nevertheless entitled to full faith 
and credit under the constitution, and are to be 
proved in accordance with the rule of the common 
law.^® A copy of the record of a proceeding in an- 
other state is inadmissible where not properly au- 

thenticated.^7 

In many of the states provision is made by statute 
for the admission in evidence of copies of judicial 
records of sister States; and such copies may be 
admitted if authenticated in accordance with the 


state statute^ ^ although they do not meet the re- 
quirements of the federal statute.®® Such a state 
statute does not contravene the federal constitution 
or the federal statute, provided the state statute 
does no more than dispense with some of the re- 
quirements of the federal statute and does not have 
the effect of excluding a record authenticated ac¬ 
cording to the requirements of the federal stat¬ 
ute.^ When it is sought to introduce a copy of a 
judicial record of a sister state by virtue of a state 
statute, the provisions of such statute must be com- 
plied with® substantially,® but where there is such 
compliance the record may be admitted, although it 
may not be authenticated in accordance with the 
statutory requirements of the state from which it 
comes.'* 

Certificate. A statement in the certificate of a 
judge that the certificate of the clerk is “entitled to 
full faith and credit” siifficiently supplies an omis- 
sion to state, as required by state statute, that the 
attestation of the clerk “is in due form.”5 Individ- 
ual items which make up the judicial record of an- 


93. Arlz.—Clark v. Wesendorf, 275 
P. 926. 36 Ariz. 172. 

22 C.J. p 848 note 46, p 844 note 90 
CaL 

94. Mo.—State v. Hendrlx. 66 S.W. 

2d 76, 79, 331 Mo. 668, cltlng: 
Ck>rpTUi —Btz v. Wheeler, 23 

Mo.App. 449. 

N.M.—Anthony Doli & Co. v. Hogan, 
63 P.2d 649, 650, 40 N.M. 55, citlngr 
Oorpos Juris. 

22 C.J. p 848 note 46. 

95. Mo.—Johnson v. Johnson, App., 

66 S.W.2d 1069. 

N.M.—^Anthony Doli & Co. v. Hogan, 
63 P.2d 649, 40 N.M. 56. 

22 C.J. p 848 note 48. 

96. S.C.—Campbell v. Home Ins. Co., 
1 S.C. 168. 

22 C.J. p 851 note 81. 

97. Md.—Winslow v. Atz, 177 A*. 
272, 168 Md. 230. 

N.H.—Sloclnski v. Radwan, 144 A. 

787, 83 N.H 601, 63 A.L.R. 643. 
N.J.—Pan American Securities Cor¬ 
poration of New York v. Pried, 
Krupp Aktlengesellschaft, 198 A. 
770, 16 N.J.Misc. 226. 

XJtah.—Cooke v. Cooke, 248 P. 83, 

67 TJtah 371. 

Docket entrles of Jnstioe^s oonzt 
In the absence of proper authen¬ 
tication, a copy of entries of a 
docket of a Justice of the peace of a 
sister state is inadmissible.—Rigler 
V. McClure, 175 S.W. 266, 189 Mo. 
App. 710. 

Szhlblt attaohed to pleadlng 
A transcript of a judgment of 
a court of another state which is 
merely attached to a pleading as an 
exhibit, .and not offered as proof, 
need not be authenticated. 


111.—Cherry v. Chicago Life Ins. Co., 
190 111.App. 70, afflrmed Chicago 
Life Ins. Co. v. Cherry, 37 S.Ct. 
492, 244 U.S. 25, 61 L.Ed. 966. 
Kan.—^White v. Treon, 26 Kan. 
484. 

98. Cal.—Plickinger v. McKesson, 
183 P. 195, 41 CaLApp. 577. 

Gra. —Sullivan v. Douglas Gibbons, 
Inc., 2 S.B.2d 89, 187 Ga. 764, af- 
flrming 199 S.B. 664, 68 Ga.App. 
708—^White v. First Nat. Bank of 
Claxton, 162 S.B. 701, 174 Ga. 281. 
Mass.—Porlland Maine Pub. Co. v. 
Bastern Tractors Co., 193 N.EL 888, 
289 Mass. 13. 

Minn.—Spielman v. Molitor, 210 N.W. 
16, 168 Minn. 280. 

Neb—Chamberlain v. Vanderhoof, 
206 N.W. 10, 114 Neb. 47. 

69- 111.—Gradler v. Johnson, 22 N. 

B.2d 946, 372 111. 137. 

Authentication of olerk’B certificate 
The clerk’s certificate need not be 
authenticated by that of the judge 
where the state stalutes omit such 
requirement. 

Ariz.—Clark v. Wesendorf, 275 P. 
926, 36 Ariz. 172. 

Mass.—Portland Maine Pub. Co. v. 
Eastem Tractors Co., 193 N.B. 888, 
289 Mass. 13. 

1. Ariz.—Clark v. Wesendorf, 276 P. 
925, 36 Ariz. 172. 

Cal.—Parke v. Williams, 7 Cal. 247. 
22 C.J. p 848 note 49. 

2. Colo.—^Hammitt v. Porter, 208 P. 
462, 71 Colo. 611. 

Ga.—Buckner v. Bndicott-Johnson 
Corporation, 6 S.B.2d 123, 61 Ga. 
App. 163. 


Ky.—^Hazelwood v. Woodward, 126 S. 

W.2d 867, 277 Ky. 447. 

Neb.—^National Surety Co. v. Love, 
178 N.W. 917, 105 Neb. 38, vacated 
on other grounds 182 N.W. 490, 106 
Neb. 855. 

Okl.—^Baker v. Parmers" & Mer- 
chants’ State Bank of Tonganoxie, 
Kan., 246 P. 655, 117 Okl. 93. 

22 C.J. p 849 note 50. 

Statement as to keeper of records 
Under some statutes a certificate 
which discloses that it was made by 
the proper offlcer need not state that 
such person had charge of the rec¬ 
ords.—Clark V. Wesendorf, 276 P. 
926, 36 Ariz. 172. 

3. Okl.—Mclntire v. Torrance, 90 P. 
2d 17, 185 Okl. 19. 

Omission of date 

A copy of the judicial record of 
a sister state, authenticated as pro¬ 
vided by state statute, is not ren- 
dered inadmissible by the omission 
of the date on which it was signed 
by the clerk, where the recitals show 
that it was signed after entry of 
judgment and issuance of execution. 
—Portland Maine Pub. Co. v. Bast- 
em Tractors Co., 193 N.E. 888, 289 
Mass. 13. 

Authentication held sufficient 
lowa.—^Wilson v. Prettyman, 192 N. 
W. 413, 196 lowa 698. 

4. lowa.—Morrison Mfg. Co. v. 
Rimerman, 104 N.W. 279, 127 lowa 
719. 

22 C.J. p 849 note 51. 

5. S.D.—Davis v. Davis, 124 N.W. 
716, 24 S.D. 474. 

22 C.J. p 847 note 26. 
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otlier state may be certified separately; they need 
not be compiled under one certificate.® The fact 
that the transcript and certificate are on different 
sheets of paper is not an objection to admission 
thereof, where all the sheets are fastened together 
in an ordinary and usual manner.7 Further, the 
fact that a certificate was not attached to the judg- 
ment roll with a brad or clip was held not to pre- 
clude admission of the roll in evidence where the 
certificate had been kept and presented with the 
roll and plainly referred to the proceedings includ- 
ed therein.8 Erasures on a clerk’s certificate au- 
thenticating a judicial record of a sister state do 
not necessarily render the record inadmissible, par- 
ticularly where the matter erased is mere surplus- 
age in so far as the sufficiency of the certificate is 
concerned.^ 

§ 670. - Authentication of Judicial Rec- 

ords under Federal Statutes 

a. In general 

b. Attestation by clerk 

c. Certificate as to form of attestation 

a. In G-eneral 

By federal statute, coples of judfcfal records of one 
state are admlssible In the others if authentioated as 
therein prescrfbed. Upon abolition of a court fts records 
may be authentioated by the court whlch succeeds to 
Its Jurisdiction. 

Copies of judicial records of the courts of one 
state may be authentioated for use in another un¬ 
der an act of congress enacted pursuant to the full 
faith and credit clause of the federal constitution 


and prescribing that the records and judicial pro¬ 
ceedings of the courts of any state or territory or 
of any country subject to the jurisdiction of the 
United States “shall be proved and admitted in any 
other court within the United States by the attes¬ 
tation of the clerk and the seal of the court an- 
nexed if there be a seal, together with a certificate 
of the judge, chief justice, or presiding magistrate 
that the said attestation is in due form;” records 
so authentioated must be received as evidence, 
and are entitled to full faith and credit.^i In or- 
der that a copy of a judicial record of a sister state 
may be admissible under the federal statute, there 
must be a compliance with the requirements of such 
statute as to the form and mode of authentication, 
and it is for the court in which the copies are of- 
fered to determine whether the requirements have 
been met.^^ Substantial compliance is usually con- 
sidered sufiicient,^^ although it has been said that 
“the importance of striet adherence to the act of 
congress on the authentication of records is quite 
apparent.”^^ The fact that the authentication em- 
braces more than is strictly necessary under the 
federal statute, by including superfluous matter ei- 
ther in the attestation or certification, does not im- 
pair its validity if it is otherwise in compliance with 
the act.i6 The certificates of the clerk and judge 
must Show that they are the clerk and judge of the 
court in which the judgment was rendered.^^ 

Records transferred from one court to another. 
The federal statutes contemplate that the certifi¬ 
cate should be from the judge and clerk of the same 
court in which a judgment was rendered, if such 


6. Mo.—^Lincoln Safe Deposlt Co. v. 
Continental Life Ins. Co., 249 S.W. 
677, 213 Mo.App. 561. 

7- Ga.—Llttle Bock Cooperage Co. 

V. Hodge, 37 S.E. 743, 112 Ga. 621. 
22 C.J. p 848 note 42. 

8 . Kan.—Smlth v. Hawklns, 243 P. 

1018, 120 Kan. 618. 

Authentication under federal stat¬ 
ute as requlring attachment of 
certificate see infra § 670 c. 

9- Cal.—Fllckinger v. McKesson, 183 
P. 196, 41 Cal.App. 677. 

la Ala.—Baskin v. Taylor, 93 So. 
836, 18 Ala.App. 462, certiorari de- 
nied Ex parte Baskin, 93 So. 921, 
208 Ala. 695. 

Ga.—Sullivan v. Douglas Gibbons, 
Inc., 2 S.E.2d 89. 187 Ga. 764, af- 
firming 199 S.E. 664, 68 Ga.App. 
708—^White V. First Nat. Bank of 
Claxton, 162 S.E. 701, 174 Ga. 

281—McAllister v. Singer Mfg. Co., 
64 Ga. 622. 

Mo.—Harrlngton v. Harrlngton, 121 
S.W.2d 291, 233 Mo.App. 390. 

N.C.—Kinsley v. Rumbough, 2 S.B. 
174, 96 N.a 198. I 


Okl.—Mcintire v. Torrance, 90 P.2d 
17, 186 Okl. 19. 

S.C.—^Flourenoy v. Durke, 2 Brev. 
256. 

Wash.—^Allard v. La Plaln, 266 P. 

688, 147 Wash. 497. 

22 C.J. p 844 notes 83-86. 

Scope of statute 

Thls statute “relates to 'Judicial 
records' of the courts of other States, 
where there are no provisions by 
statute or Judicial decision under 
the common law making them admis¬ 
sible.’'—^Bristow V. Lange, 266 N.W. 
808, 810, 221 lowa 904. 

11. Ga.—Clein v, Diamond, 87 S.E. 
1101, 17 Ga,App. 662. 

Ky.—^Montgomery v. Consolidated 
Boat Store Co., 72 S.W. 816. 116 
Ky. 156, 24 Ky.L. 2004, 103 Am.S.R. 
302. 

12. Ky.—^EteLzelwood v. Woodward, 
126 S.W.2d 867, 277 Ky. 447. 

Okl.—^Baker v. Farmers' & Mer- 
chants' State Bank of Tonganoxie, 
Kan., 246 P. 665. 117 Okl. 93. 

Tex,—Maurltz v. Schwind, Clv.App., 
101 S.W.2d 1086, 1089, error dis- 
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I missed, quoting Corpus Jnxls— 
I Maunders v. Hanks, Civ.App., 278 
S.W. 607. 

22 C.J. p 846 note 96. 

13. Mont.—^Adams v. Stenehjem, 146 
P. 469, 60 Mont. 232. 

14. Ga.—^Drake v. Drake, 1 S.E.2d 

573, 676, 187 Ga. 423, quoting 

Corpus Jnxls. 

22 C.J. p 845 note 96. 

15. Mlss.—^Verhallen v. Laveochia, 
30 So. 710, 79 Mlss. 370, 372. 

18. Ala.—^Porbes v. Davis, 66 So. 

516, 187 Ala. 71. 

22 C.J. p 848 note 40. 

17. Tex.—^Harper v. Nlchol, 13 Tex. 
161—^Mauritz v. Schwind, Civ.App., 
101 S.W.2d 1085, error dismissed. 
Froof of clerk’s capaclty 
A record simply certified by the 
clerk without proof, except by parol 
evidence, of his capacity is not au- 
thenticated In the mode prescribed 
by the federal statute.—^Herrington 
V. Herrington, 127 So. 617, 170 La. 
249. 
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court exists, but if the court has been abolished and 
its records and jurisdiction have been transferred to 
another, the judge and clerk of the substituted court 
are the proper certifying officers,!* and it has been 
held that the abolition of the old court and the 
transfer of jurisdiction to the new may be shown 
by the certificate of the judge^® or of the clerk,^0 
and proof of the law by which the transfer was 
made is not essential.^i 

b. Attestation by Clerk 

The federal statute does not require the cierk'8 cer- 
tlflcate to be In a particular form; but it must be under 
seal, uniess the court has no seal. The authoritles 
disagree on whether the certificate may be made by a 
deputy clerk. 

The act of congress does not prescribe the form 
of certificate by which the clerk of a court in a 
sister state shall certify the record to make it evi- 
dence in another state or indeed that any certifi¬ 
cate shall be made by that officer.22 AU that is re- 
quired is that the attestation of the record shall be 
in conformity with the form used in the state 
whence it comes, and the exclusive and conclusive 
evidence of this fact is the certificate of the presid- 
ing judge of that court.23 Thus the federal statute 
does not require that the clerk shall certify the 
transcript to be a full and complete copy of the 
whole proceedings; any certificate by the clerk 
certified by the proper judicial officer will be suf¬ 
ficient, provided the transcript as certified does not 
disclose defects in the original record or incom- 


pleteness in the transcript as a copy nor does the 
statute require that the clerk^s certificate or attes¬ 
tation shall Show that he has charge of the rec¬ 
ords of the court^S or that the court is a court of 

record.26 

Authority to make attestation, Some authorities 
hold that the attestation may be made by a deputy 
in the name of the clerk,27 and is sufficient, at least 
when accompanied by the certificate of the judge 
that the certificate is in due form.28 Others assert 
that the attestation must be made by the clerk in 
person and cannot be made by a deputy or other 
person acting as a substitute for the clerk,2 9 that an 
attestation by a deputy is not cured by a certificate 
of the judge stating that the attestation is made by 
the proper officer,20 and that this rule is not affected 
by a statute of the state from which the record 
comes enabling deputies to perform the duties of 
the principal.21 Where a certificate is signed by a 
deputy clerk and the judge certifies only to the of- 
ficial character of the clerk, the certificate is not 

sufficient. 2 2 

While an attestation by a judge will not, as a 
general rule, be sufficient,23 the fact that the judge 
is also ex officio clerk does not render a judicial 
proceeding incapable of exemplification under the 
federal statute,34 especially if his attestation and 
certificate are supported by a certificate of the gov- 
ernor as to his official capacity.35 Where, however, 
the offices of judge and clerk are combined in one 
person, he must certify in each capacity,®® although 


18. N.H.—Taylor v. Barron, 35 N.H, 
484. 

22 C.J. p 848 note 36. 

19. Mass.—Capen v. Emery, 6 Mete, 
436. 

20. Ky.—Thomas v. Tanner, 6 T.B. 
Mon. 52. 

22 C.J. p 848 note 38. 

21. Ala.—^McRae v. Stokes, 3 Ala. 
401, 37 Am.D. 698. 

22. Ala.—Whlte v. Strother, 11 Alcu 
720. 

23. Ala.—^Andrews v. Flack, 6 So. 
907, 88 Ala. 294. 

Qa.—Buckner v. Bndicott-Johnson 
Corporation, 6 S.E.2d 123, 61 Ga. 
App. 163. 

111.—Gundry v. Hancock, 147 Hl.App. 
49. 

22 C.J. p 846 note 99. 

24^ U.S.—FergTison v. Harwood, D. 

C., 7 Cranch 408, 3 L.Ed. 386. 

22 C.J. p 845 note 1. 

25. Mass.—KIngrman v. Cowles, 103 
Mass. 283. 

Wash.—^Rltchle v. Carpenter, 28 P. 
380, 2 Wash. 612, 26 Am.S.R. 877. 

26. Mo.—The Thames v. Ersklne, 7 
Mo. 213. 


Necesslty that copies be those of 
court of record see infra § 671. 

27- Utah.—Steinke v. Graves, 62 P. 

386, 16 Utah 293. 

22 C.J. p 846 note 6. 

28. lowsu—^Toungr v. Thayer, 1 
Greene 196, 198, followed in Grea- 
sons V. Dayis, 9 lowa 219. 

22 C.J, p 846 note 6. 

29. Pa.—^Ensign v. Kindred, 30 A. 
274, 163 Pa. 638. 

22 C.J. p 846 note 7. 

CextULoatlon by ‘‘secretary” 

Whether the record may be cer- 
tifled by a “secretary" depends on 
the facts and circumstances since 
“clerk” and “secretary” are some- 
times used synonymously.—Mauritz 
V. Schwind, Tex.Civ.App., 101 S.W.2d 
1085, 1090, error dismissed. 
Fxothonotary 

It has been presumed, in the ab- 
sence of evidence as to the powers 
of the prothonotary of a court of 
common pleas in Pennsylvania, that 
he is the chief clerk of that court, 
and therefore authorized to attest 
copies of Its judgments.—Trebilcox 
V. McAlpine, 46 Hun 469, 11 N.T.St. 
847. 


30. Mass.—Willock v. Wilson, 69 N. 
E. 757, 178 Mass. 68. 

N.T.—Morris v. Patehin, 24 N.T. 394, 
82 Am.D. 311. 

22 C.J. p 846 note 8. 

31. Pa.—^Lothrop v. Blake, 3 Pa. 
483. 

Reason for role 

To hold otherwise would permit 
the several States to alter and con- 
trol an act of congress.—^Lothrop v. 
Blake, supra. 

32. Mo.—McDonnell v. Hawkeye 
Life Ins. Co. of Des Moines, App., 
64 S.W.2d 748, 761, citing Corpus 
Juris. 

22 C.J. p 846 note 10. 

33. Miss.—Stuart v. Swanzy, 20 
Miss. 684. 

34. Wis.—Keith v. Stiles, 64 N.W. 
860, 66 N.W. 860. 92 Wis. 16. 

22 C.J. p 846 note 13. 

35. S.C.—Sally v. Gunter, 47 S.C.Ii. 
72. 

36. lowa.—^Rowe v. Bames, 70 N.W. 
197, 101 lowa 302. 

22 C.J. p 846 note 16. 
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it has been held to be a matter of form rather than 
of substance whether the certification shall be by 
two separate certificates or comprised in one.^? 

S^al of court. The seal of the court, if there 
is one, must be annexed to the clerk’s attestation 
of the copy of the record it is not sufficient that 
it be annexed to the certificate of the judge authen- 
ticating the attestation of the clerk.39 Where the 
court whose record is certified has no seal, this fact 
should appear either in the certificate of the clerk 
or in that of the judge, -40 and if the lack of a seal 
appears from the attestation clause, and the judge 
certifies that the attestation is in due form of law, 
the absence of a seal or the use of a private seal 
is not a fatal defect.^^^ 

c. Certificate as to Form of Attestation 

The clerk’s attestation must be certified by the Judge 
as being in due form. if there is more than one Judge, 
the presfding Judge ordinarily must execute the certifi¬ 
cate. 

Attestation by the clerk alone is not sufficient, 
as the federal statute requires that the copy of a 
judicial record of another state shall be accom- 
panied by a certificate of the judge that the attes¬ 
tation of the clerk is in due form.42 jg ^ot, how- 
ever, necessary that the certificate of the judge 
should set out the form of the attestation.'^^ it bas 
been considered that the judge is not required or 
even authorized to state that the person who makes 
attestation of the record is the clerk of the court, or 
that the seal attached by him is the seal of the 
court,^^ or that such person was the clerk at the 
time of attestation,5 but, on the other hand, a 


transcript of a foreign judgment has been held in- 
admissible where the certificate of the judge did not 
state that the clerk who attested the transcript was 
a clerk of the court in which the judgment was ren- 
dered, the court considering that such defect was 
not cured by a further recital in the judge^s certifi¬ 
cate that the attestation is “in due form.”^® 

Authority to certify. The certificate cannot be 
made by any judge of any court, but it must as a 
general rule appear from the certificate that it was 
made by the j'udge of the court from which the rec¬ 
ord comes, or, if there is more than one judge of 
such court, by the chief justice or presiding magis- 
trate,47 and he must possess that character at the 
time he gives the certificate.**® It is not necessary, 
however, that the certificate shall use the precise 
language of the act of congress, provided that when 
different language is adopted it is not equivocal or 
capable of bearing a different meaning from the 
language used in the act.**® The certificate authen- 
ticating a copy of a judgment need not be made by 
the judge who rendered the original judgment.60 
Thus, when the judges are commissioned for the 
state at large and not for any particular portion of 
the state and preside in tum, it has been held to be 
a striet compliance with the act of congress for the 
judge who in his turn is presiding to make the cer- 
tificate.®^ 

The chief justice or presiding magistrate must 
sign only if the court has more than one judge.52 
Where the fact that a judge is the presiding or sole 
judge of the court appears from the record, the 
failure of the certificate to recite the fact is imma- 


37. Miss.—Jordan v. Thomas, SI 
Mlss. 557. 

Wls.—Keith v. Stiles, 64 N.W. 860, 65 
N.W. 860, 92 Wis. 15. 

38. Ga.—^Mason v. Nashville, C. & 
St. L. R. Co., 70 S.B. 225, 135 Ga. 
741, 33 L..B.A.,N.S.. 280. 

22 C.J. p 846 note 17. 

39. IT.S.—Turner v. Waddlng^ton, C. 
C.Pa., 24 F.Cas.No.14,263, 3 Wash. 
C.C. 126. 

Wis.—Kirschner v. State, 9 Wls. 140. 

40. U.S.—Craig v. Brown, C.C.Pa., 6 
F.Cas.No.3,328, Pet.C.C. 352. 

lowa.—Simons v. Cook, 29 lowa 324. 

41. lowa.—Simons v. Cook, supra. 
Ky.—Strode v. Churchill, 2 Litt. 75. 

42. Colo.-^Hammitt v. Porter, 208 P. 
452, 463, 71 Colo. 511, citing Corpus 
Juris. 

Ga.—^Buckner v. Endicott-Jokhnson 
Corporation, 6 S.E.2d 123, 61 Ga. 
App. 163. 

By.—^Allen v. Commonwealth, 114 S. 
W.2d 757, 762, 272 Ky. 533, cltlng 
Corpus Juris. 

Tex.—^Maurltz v. Schwlnd, Clv.App., 


101 S.W.2d 1086, error dismissed— 
Maunders v. Hanks, Civ.App., 278 
S.W. 507—^Nease v. Broadwater 
Mercantile Co., Civ.App., 206 S.W. 
692. 

22 C.J. p 846 note 21. 

43. Del.—^Regan v. McCormick, 4 
Del. 435. 

44. Ala.—^Linch v. McLemore, 15 
Ala. 632. 

22 aj. p 847 note 23. 

45. Ala.—^Merriwether v. Garvin, 2 
Port 199, 27 Am.D. 650. 

Kan.—^Haynes v. Cowen, 16 Kan. 
637. 

4& N.T.—Huie v. Devore, 123 N.T.S. 
12, 138 App,Div. 677. 

47. Ga.—Symmes v. Rollins, 14$ S. 

E. 42, 39 Ga.App. 53. 

22 C.J. p 847 note 27. 

Tlie of a "oohuhIssIou” 

may execute the certificate as a “pre¬ 
siding magistrate” if the “commis- 
slon” is shown to he a court.—^Mau- 
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ritz V. Schwind, Tex.Civ.App., 101 S. 
W.2d 1085, 1091, error dismissed. 
4a Ky.—Stephenson v. Bannister, 3 
Bibb 369. 

22 C.J. p 847 note 28. 

49. Mo.—Williams v. Williams, 63 
Mo.App. 617. 

22 C.J. p 847 note 29. 

50. Tex.—^Andrews v. Hedrlck Sav. 
Bank of Hedrlck, Civ.App., 103 S. 
W.2d 838. 

51. Ala.—^Taylor v. Kilgore, 38 Ala. 
214. 

BotatioiL of Judges 

Judgment sigrned by a certain 
judge was held properly authenticat- 
ed by another Judge of the same 
court in view of method of rotating 
Judges of such court.—^Heinemann 
Dry Goods Co. v. Schiflr. 268 S.W. 696, 
167 Ark, 422. 

52. Tex.—^Andrews v. Hedrlck Sav. 
Bank of Hedrick, Civ.App., 103 S. 
W.2d 838. 
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terial.53 Moreover, when there is nothing on the 
face of the record to show that the court is com- 
posed of more than one judge, it is g^enerally held 
immaterial that the judge's certificate does not re- 
cite that he is the sole judge.®^ It has been held 
that, if it appears from the certificate itself or the 
record that there are other judges of the same 
court, the judge’s certificate must show that he is 
the chief justice or presiding magistrate,56 although 
in several cases, where there appeared to be more 
than one judge, but no chief justice, ali of the judg¬ 
es beng placed on an equality as to authority, the 
federal statute has been liberally construed and a 
certificate by one of the judges®® or by ali of them®^ 
held to be a sufficient compliance therewith. 

Attaching certificates to transcripta A certificate 
of the judge on a separate paper has been held in- 
sufficient.®® 

§ 671 . - Subject Matter of Authentication 

of Judicial Records 

a. In general 

b. Records of particular courts 
a. In Goneral 

AII records of a proper court, and not oniy Its Judg- 
ments, are embraced by the federal statute; but the 
statute does not extend to records of an administrative 
body. 

The federal statute is not restricted to judgment 
records, but extends to everything properly em¬ 


braced in the term “judicial proceedings,”®^ includ- 
ing all the proceedings^ whether in open court or 
not, which constitute in law the records of a cause.60 
Deeds or other instruments that have becoine ju¬ 
dicial records are, when properly authenticated, ad- 
missible under the act of congrealthough when 
a deed or other matter not prima facie of record is 
the subject of exemplification under the act mak- 
ing provision for the authentication of judicial rec¬ 
ords, the law authorizing the deed or other matter 
to be filed as a judicial record must be shown.®^ 

Copias of records of an administrative body of 
a sister state should not be certified in the manner 
provided by federal statutes for the certification of 
judicial records.®® 

h. Becords of Farticnlax Courts 

(1) In general 

(2) Probate and similar courts 

(3) Justices* courts 

(1) In General 

Some authoritfes attach significance to the question 
of whether the records offered are those of a court of 
record; but others do not. The federal statute has 
been sald to be Inappllcable to courts having no clerk 
or of Itmlted Judisdiction. 

Some authorities, in determining the admissibility 
under federal®^ or state®® statutes of authenticated 
records of a court of another state, seem to attach 
significance to the question of whether such court 
is one of record; however, records authenticated 


53. Ky.—^Mudd v. Beauchamp, Lltt 
Sel.Oas. 142. 

Pa.—State of Ohlo v. Hinchman, 27 
Pa. 479. 

54. Mass.—Wlllock v. Wilson, 59 N. 
E. 757, 178 Mass. 68. 

22 C.J. p 847 note 31. 

55. N.T.—Morris v. Patchln, 24 N.T. 
394, 82 AnuD. 311. 

22 C.J. p 847 note 32. 

56. Ga.—^Drake v. Drake, 1 S.E.2d 
673, 187 Ga. 423. 

22 C.J. p 847 note 33. 

57. Ga.—^Brown v. Beclmer, 6 S.B. 
2d 409, 60 Ga.App. 827—^Brown v. 
Beckner, 193 S.E. 856, 56 Ga.App. 
662, citln^r Corpus Juris. 

S.C.—^Amold V. Frazier, 36 S.C.1 j. 

33. 

65. S.C.—^McFarlane v. Harrlngrton, 
2 S.C.L.. 555. 

Teat—^Norwood v. Cobb, 20 Tex. 588. 
Attaolimen.t to part of record 

(1) It has been held that, where 
the olfered proof of the record of an 
action in another state purported to 
he a certified copy of the petition, 
answer, replication, and “Journal en- 
try,” attached to each of which was 
a certificate of the clerk, a certifl- 


cate signed by the Judge, and added 
to the “Journal entry,” to the efCect 
that the certificate of the clerk was 
in due form, applled also to the prior 
certificates of the clerk on the peti¬ 
tion, answer, and replication.—^Davis 
V. Davis, 124 N.W. 715, 24 S.D. 474. 

(2) Where the records of two 
Buits in another state, sewed togeth- 
er, were duly certified by the clerk 
on succeeding days, and the Judge 
certified, at the end of the second 
record, to the oflicial character of 
the person acting as clerk on those 
days, the Judge's certificate was 
held sufficient, there being no proof 
of fraud in attaching the records to- 
gether.—^West v. McConnell, 5 La. 

I 424. 25 Am.D. 191. 

59. U.S.—^In re Rooney, D.C.N.J. 
20 F.Cas.No.12,032. 

Tex.—Whited v. Johnson, Clv.App., 
167 S.W. 812. 

22 C.J. p 849 note 52. 

60. Tenn.—Coffee v. NeaJy, 2 Helsk. 
304. 

61. Ky.—Strode v. Churchill, 2 

Litt. 75. 

Lfiu—^Virginia v. Himel, 10 La-Ann. 
185. 
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62. Md.—^De Riesthal v, Walton, 8 
A. 462, 66 Md. 470. 

22 C.J. p 849 note 55. 

Copy of asslgnmexLt of JudgTnent 
of court of sister state was held ad- 
missible as against contention that 
there was no proof authorizing such 
an instruxnent to be recorded in the 
court record, where the law of the 
sister state in this respect was pre- 
sumed to be the same as that of the 
forum.—^Andrews v. Hedrick Sav. 
Bank of Hedrick, lowa, Tex.Civ.App., 
103 S.W.2d 838. 

63. Tex.—Mauritz v. Schwind, Clv. 
App., 101 S.W.2d 1085, error dis- 
mlssed. 

Whether '‘commlssioiL” constitutes 
ooQrt rather than mere administra¬ 
tive body must be established by the 
laws applicable and not by the mere 
statement of its secretary in a 
purported certificate.—Mauritz v. 
Schwind, supra. 

64. Ark.—^Heinemann Dry Goods 
Co. V. Schifif, 268 S.W. 596, 167 
Ark. 422. 

22 C.J. p 850 note 68 [a]. 

66. Minn.—Spielman v. Molitor, 210 
N.W. 15, 168 Minn. 280. 
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in the manner prescribed by the federal statute have 
been held admissible as against the contention that 
the court whose records were offered did not appear 
to be a court of record.^® In any event where a 
court of a sister state has a presiding judge, a 
clerk, and a seal, it will be prima facie presumed 
to be a court of record,®*^ and its records duly au- 
thenticated will be evidence not only of its acts but 
prima facie evidence of its jurisdiction of the sub- 
ject matter and of the parties.®^ 

The federal statute has been said to be inap- 
plicable to records of a court which has only limit- 
ed jurisdiction,®® or which has no clerk ;70 but with 
these assertions should be contrasted the authorities 
which hold that records of justices’ courts are ad¬ 
missible, see infra this section, subdivision b(3), and 
also the cases considered generally in §§ 670, 671, 
in which judicial records were admitted without ex- 
press reference to the nature of the court’s juris¬ 
diction but in which the particular court involved 
was one of apparently limited jurisdiction. 

Decree of a court of chancery is within the con- 
stitution and the act of cong^ess respecting the mode 
of authentication and the effect of the records and 
judicial proceedings of the courts of the respective 
States when offered in evidence in the courts of any 
other state.7l 

(2) Probate and Similar Courts 

Proceedings of probate and simllar courts are em- 
braced fn the federal statute; but records thereof may 
also be authenticated by other modes. 

The proceedings of courts of probate are judicial 
proceedings within the meaning of the act of con- 
gress, and transcripts thereof, when properly au¬ 
thenticated, are admissible in evidence;*^® but com- 
pliance with the mode of authentication prescribed 
by the act of congress is essential,^® unless the tran- 
script is introduced as a copy certified in accord- 
ance with the statutes of the state in which it is 


to be adduced as evidence,*^^ or as a swom or ex- 
amined copy,*^® or is authenticated in some other 
manner known to the common law.'^® The probate 
of a will in an other state is a judicial proceeding 
within the meaning of the act of congress, and a 
record pertaining thereto, when properly authenti¬ 
cated under the act, is admissible in the courts of 
the several States,without formal proof of the 
statute giving the foreign probate court jurisdic- 
tion.7® This rule has been applied to the probate 
of wills disposing of lands in the state where the 
evidence is sought to be introduced, although the 
will has not been probated or recorded in the lat- 
ter state,-7® but there is also authority for a con- 
trary view, which is placed on the ground that the 
lands are subject to the laws of the state in which 
they are situated.®® Where records are sought to 
be introduced pursuant to state statutes providing 
for the admission in evidence of certified copies of 
the foreign probate of wills, or for the registration 
of duly authenticated copies thereof and the admis¬ 
sion of certified copies of such registry, it is nec- 
essary, but sufficient, to follow the statutory re- 
quirements.®! 

(3) Justices* Courts 

Records of Justices' courts may be proved by copies 
authenticated in accordance with the common law or 
state statutes, and, according to some authorities, in the 
mode prescribed by the federal statute. 

The authorities are not uniform as to whether 
judgments of justices of the peace are covered by 
the provisions of the act of congress, discussed su¬ 
pra in § 670, which prescribes the mode of authenti- 
cating judicial records and proceedings. Some au¬ 
thorities, proceeding on the view that the court 
whose proceedings are to be authenticated under 
the act of congress must be so constituted as to 
have the ofiicers named in the act, have laid down 
the rule that the adjudications of justices of the 
peace who do not record their proceedings through 


66. Ga«—Brown v. Beckner, 5 S.EI. 
2d 409, 60 Ga.App. 827. 

67. Ind.—Old Wayne Mut. Life 
Assoc. V. McDonough, 73 N.B. 703, 
164 Ind. 321. 

22 C.J. p 844 note 89. 

68. OkL—Block v. Schafer, 162 P. 
456. 

22 C.J. p 844 note 90. 

88. Mass.—^Warren v. Plagg, 2 Plck. 
448. 

N.D.—Strecker v. Railson, 111 N.W. 
612, 16 N.D. 68, 8 L..R.A.,N,S., 1099. 

70. Ga.—Sloan v. Wolfsfeld, 36 S. 
E. 344, 110 Ga. 70—^Brown v. Beck¬ 
ner, 5 S.E.2d 409, 60 Ga.App. 827. 

71. Va.—^Burtners v. Keran, 24 
Gratt. 42, 65 Va. 42. 

22 C.J. p 849 note 66. 


72. N.C.—Smathers v. Jennings, 87 | 
S.E. 634, 170 N.C. 601. 

22 C.J. p 849 note 57, p 826 note 23 
[a]. 

73. U.S.—Gatlin v, TJnderhill, C.C. 
Ind,, 6 P.Cas.No.2,623, 4 McLean 
199. 

22 C.J. p 849 note 68. 

74. Ky.—Smith v. Roach, 7 B.Mon. 
17. 

W.Va.—Wllson v. Phoenix Powder 
Mfg. Co., 21 S.E. 1035, 40 W.Va. 
413, 62 Am.S.R. 890. 

75. Ky.—Bowman v. Bartlet, 3 A. 
K.Marsh 86. 

Tex.—Grlmes v. Smith, 8 S.W. 33, 70 
Tex. 217. 

76. Va.—^Bx parte Povall, 3 Leigh 
816, 30 Va. 816, 
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77. Ala.—Jemlson v. Smith, 37 Ala. 
185. 

22 C.J. p 849 note 62. 

78. Ala.—^Puryear v. Beard, 14 Ala. 

121 . 

Pa.—^Ripple v. Ripple, 1 Rawle 386. 

79. Ga.—^White v. First Nat Bank, 
162 S.E. 701, 174 Ga. 281. 

22 C.J. p 850 note 64. 

80. Ky.—Carmichael v. Elmendorf, 
4 Bibb 484. 

22 C.J. p 850 note 66. 

81. N.T.—Friedberg v. Mechaiiics* 
Bank of Brooklyn, 287 N.Y.S. 378, 
135 Misc. 194. 

22 C.J. p 860 note 66. 
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a clerk are not within the act of congress, and that 
the mode of their authentication is to be governed 
by the laws of the state where the copy or tran- 
script is to be adduced in evidence.®^ Other au- 
thorities hold that where courts of justices of the 
peace are courts of record, copies of their records 
are properly authenticated under the federal statute 
if the justice attests to them and certifies that the 
attestation is in due form, and also certifies that he 
is the presiding magistrate, that he has no seal or 
clerk, and that he acts as clerk of his own court.^® 
Of course, where authentication under the federal 
statute is relied on, its requirements must be met.^^ 

While it has been held that where the proceed- 
ings of a justice’s court are duly certified by the 
justice, with an additional certificate of the clerk 
of the county as to the official character of the 
justice, the copy is admissible,^® this mode of certifi- 
cation is generally regarded as insufficient, apart 
from statutory authority in the state in which the 
evidence is sought to be introduced,^^ at least where 
it does not appear that by the laws of the state 
where the proceeding was had the clerk was the 
proper person to give copies.S7 

It is generally agreed that proceedings in a jus- 
tice’s court may be proved by a sworn or examined 
copy,^® or by a copy authenticated in the same man- 
ner as foreign judgments,*® or in some other man- 
ner known to the common law.^o Provision is made 
by statute in many of the States for the admission 
of certified copies of records of justices of the 
peace of other States, and compliance with such 
provisions suffices;®^ but in the absence of such a 
statute it has been held that a judgment of a jus¬ 


tice of the peace of a sister state cannot be proved 
by a certified transcript of the proceedings, and 
that it must be proved by the production of the 
original minutes, or by the oath of witnesses who 
have compared the copy produced in evidence.92 it 
has been held that where a transcript of a judg¬ 
ment of a justice in a foreign state has been filed 
with the clerk of the district court in the county 
where rendered, it cannot be proved by an authen¬ 
ticated copy of the records of the district court,98 
but there is also authority for the contrary view.94 

§ 672. — Defective or Incomplete Judicial 
Records or Copies 

Defective or incomplete copies of Judicial records 
are generally Inadmissible; but a Judgment or other dis¬ 
tinet part of a record Is admissible if the fact sought 
to be established sufflciently appears therefrom. Clerical 
errors are not fatal. 

Where the complete record must be examined in 
order to determine a particular fact, a transcript or 
copy which does not purport to contain a complete 
copy of the proceedings, or which shows a defec¬ 
tive record on its face, will be inadmissible, wheth- 
er or not the mode of authentication is a proper 
one.95 Thus a duly authenticated copy of a judg¬ 
ment only is inadmissible to establish the facts ad- 
judicated,9® although it has been held otherwise 
where the evidence is introduced collaterally for 
the mere purpose of showing a fact ascertainable 
from the judgment itself, as, for example, the fact 
of its rendition.97 Where a record is divisible into 
distinet parts so that each part is substantially a 
record of itself, a copy of any distinet portion there- 
of may be introduced in evidence without introduc- 


82. Del.—Graham v. Grlgrgr & Mere- 
dith, 3 Harr. 408. 

N.M.—^Anthony Doli & Co. v. Hogan, 
53 P.2d 649, 650, 40 N.M. 56, cit- 
ing CorpiiB Juris. 

22 C.J. p 860 note 68. 

83. Conn.—^Bissell v. Bdwards, 5 
Day 363, 5 Am.D. 166. 

22 C.J. p 850 note 69. 

84. N.T.—^Huie v. Devore, 123 N.T. 
S. 12, 138 App.DIv. 677. 

85. Ohio.—Pelton v. Platner, 13 

Ohio 209, 42 Am.D. 197. 

22 C.J. p 850 note 70. 

86. Mo.—^Duvall v. Eliis, 13 Mo. 203. 
S.C.—^Lawrence v. Gaultney, 26 S.C. 

L. 7. 

87. N.H.—Mahurin v. Blckford, 6 
N.H. 667. 

22 C.J. p 850 note 72. 

88. N.M.—Anthony Doli & Co. v. 
Hogran, 53 P.2d 649, 40 N.M. 55. 

22 C.J. p 850 note 73. 


89. Mo.—Duvall v. Eliis, 13 Mo. 
203. 

22 C.J. p 860 note 74. 

90. Mo.—Rigler v. McClure, 176 S. 
W. 266, 189 Mo.App. 110. 

Pa.—^Kean v. Rice, 12 Serg. & R. 203. 

91. Cal.—Banlster v. Campbell, 71 
P. 604, 703, 188 Cal. 466. 

22 C.J. p 861 note 77. 

Antheutlcatloii InsnflLolexit to 
meet requirements of state statute. 
—^Huie V. Devore, 123 N.T.S. 12, 138 
App.Div. 677. 

92. Ark.—^Albrigrht v. Mickey, 137 
S.W. 668, 99 Ark. 147. 

93. N.D.—Strecker v. Railson, 111 
N.W. 612, 16 N.D. 68, 8 L.R.A.,N.S., 
1099. 

94. Pa.—^Rowley v. Carron, 11 A. 
436, 117 Pa. 62, affirmingr 2 Pa.Co. 
539. 

22 C.J. p 851 note 80. 

96. N.H.—Slocinski v. Radwan, 144 
A. 787, 83 N.H. 601. 63 A.L.R. 643. 
22 G.J. p 851 note 82. 


Parts of records attached to foxm 
wkole 

Parts of the record of a Judgment 
may be attested and certified at the 
same time, or at different times, and 
those parts may be attached to- 
gether, attested, and certified as a 
true copy of the whole record, with¬ 
out recopying the same. 

La.—^Dismukes v. Musgrove, 2 La 
335. 

Pa.—Erb v. Scott, 14 Pa. 20. 

96, Mo.—Crone v. Dawson, 19 Mo. 
App. 214. 

N.C.—State v. Misenheimer, 31 S.B. 
862, 123 N.C. 758. 

97. D.C.—Catalog Ass’n v. A. Bb- 
erly's Sons, 60 F.2d 981, 60 App. 
D.C. 216. 

22 C.J. p 861 note 84. 

Completeness of record as affecting 
admissibility of foreign Judgment 
in actions thereon see the C.J.S. 
tltle Judgments § 884, also 34 C.J. 
p 1121 note 93—p 1122 note 2. 
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ing the other portion of the record.®* If the copy 
is authenticated according to the requirements of 
the act of congress, the authentication is prima fa¬ 
cie evidence of the correctness and completeness 
of the record,^® and a recital of completeness in the 
certificate has the same effect.^ 

It need not appear that the record was prepared 
with the formality and accuracy required in the 
records of the courts in which the evidence is 
sought to be introduced; but it will be enough if 
the record is sufficient in substance and contains ali 
the essential requisites of a judicial record.^ An 
authenticated copy of the judgment of a court of 
another state should not be excluded merely be- 
cause ali the papers and entries preceding the judg¬ 
ment have not been included;^ it is enough that it 
shows the subject matter of the suit, jurisdiction 
over the parties, and the final judgment of the 
court.^ Further, it has been held that the mere 
fact that it does not appear from the transcript that 
the original record was signed by the judge or oth¬ 
er officer will not render the copy inadmissible,® al- 
though a contrary view has been asserted;® nor is 
it material that the reasons on which the court 
founded the judgment are not set forthJ On the 
other hand whatever the courts of another state 
have certified as a part of the record must as a 
general rule be received as such, and no part can 
be excluded because it would not have been certi¬ 
fied as a part of the record in the state where the 
evidence is introduced or, at any rate the fact 


that the transcript contains matters which do not 
belong to the recoid is no ground for excluding the 
entire transcript.® 

Clerical crrors in the transcript do not render it 
inadmissible.l® A clerical mistake in the Christian 
name of a party does not vitiate the clerk*s certifi- 
cate.il An attestation has been held sufficient, al- 
though there was a blank where the words “rec- 
ord” or '‘judicial proceedings” should have been in- 
serted.i2 

§ 673. - Documents and Records Not 

Legislative or Judicial 

a. In general 

b. Necessity and mode of authentication 
a. In G-eneral 

Coples of nonjudicfal records of a publlc nature kept 
In a sister state under authority of law are generally 
admfssible, uniess incompetent In the sister state. 

Nonjudicial records kept in accordance with, and 
admissible under the laws of, a state, ordinarily 
may be proved in the courts of another state by 
properly authenticated copies.^® Copies of records 
of other States, although swom to, are not evidence, 
until it is shown that the records themselves were 
kept under authority of law.i^ Thus, it must ap¬ 
pear that the laws of a state where an instrument 
is filed or recorded require or authorize such reg- 
istry, before an office copy thereof can be admitted 
in evidence in the courts of another state.^® It has 


98. Kan.—^Haynes v. Cowen, 16 
Kan. 637. 

N.T.—^Hirschfeldt v. Fanton, Anth. 
N.P. 361. 

22 C.J. p 861 note 86. 

99. 111.—McMillen v. Lovejoy, 4 N. 
E. 772, 116 111. 498. 

22 C.J. p 861 notes 86, 84 [a]. 

1. Mass.—Wells v. Wells, 96 N.E. 
845, 209 Mass. 282, 35 L.H.A.,N.S., 
56. 

22 C.J. p 861 note 87. 

2. Minn.—Bowman v. St. Paul Ger- 
man Ins. Co., 69 N.W. 943, 68 
Minn. 176. 

22 C.J. p 861 notes 88, 82 [a] (2). 

3. Ind.—Mansfield v. Hinckle, 139 
N.E. 700, 81 Ind.App. 6. 

La.—^Voorhies v. Voorhies, 166 So. 
121, 184 La. 406. 

Mass.—Portland Malne Pub. Co. v. 
Bastern Tractors Co., 193 N.E. 888, 
289 Mass. 13. 

Okl.—^Maney v. Boise Title & Trust 
Co., 276 P. 179, 136 Okl. 107. 
AbseiLce of pleadldLffs 
The fact that authenticated trans¬ 
cript of decree rendered in sister 
state dld not contain pleadings and 
issues tendered was not sufficient 


reason for excluslon of such tran¬ 
script.—^Applegate v. Applegate, 11 
N.E.2d 516, 104 Ind.App. 699. 

4. Mass.—Portland Maine Pub. Co. 
V. Eastern Tractors Co., 193 N.B. 
888, 289 Mass. 13. 

Service of pxooess 
Certificate of clerk of foreigrn 
court recitmgr that defendant was 
served was held prima fkcie evi¬ 
dence of Service and warranted ad- 
misslon of copy of record in evi¬ 
dence.—^Portland Maine Pub. Co. v. 
Eastem Tractors Co., supra. 

5. Ga.—Sullivan v. Douglas Gib- 
bons, Inc., 2 S.E.2d 89, 187 Ga. 
764, affirming 199 S.E. 664, 68 
Ga.App. 708. 

22 C.J. p 852 note 89. 

6. N.T.—^Morris v. Patchin, 24 N.T. 
394, 82 Am.I>. 311. 

7- La.—^West Feliciana R. Co. v. 
Thomton, 12 La.Ann. 736, 68 Am. 
D. 778. 

8. Conn.—Barber v. Mexico Interna¬ 
tional Co., 48 A. 758, 78 Conn. 687. 

22 C.J. p 862 note 92. 

9. Ala.—Gunn v. Howell, 35 Ala. 
144, 73 Am.D. 484. 
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10. Mass.—Wells v. Wells, 96 N.E. 
846, 209 Mass. 282, 36 L.R.A.,N.S., 
561. 

11. Ga.—Conley v. Chapman, 74 Ga. 
709. 

12. S.C.—Schoonmaker v. Lloyd, 43 
S.C.L. 173. 

13. Idaho.—Gorges v. Gorges, 246 
P. 691, 42 Idaho 357. 

S.C.—^Hildritch v. Equltable Life 
Assur. Soc. of U. S., 191 S.E. 900^ 
184 S.C. 142. 

Beoords outslde oonrfs Jnxisdictlon. 

Properly authenticated copies of 
records of another state showing li- 
cense to marry and marriage are 
admissible without showing that the 
original record is out of court^s Ju¬ 
risdiction.—^Parkey v. Arthur, 53 S. 
W.2d 921, 245 Ky. 526. 

14. Ohio.—^Richmond v. Patterson, 
3 Ohio 368. 

Tex.—^Newsom v. Langford, Civ. 
App., 174 S.W. 1086. 

15- 111.—^Dalley v. Grand Lodge, 
Brotherhood of Railroad Train- 
men, 142 N.E. 478, 311 111. 184. 
Ind.—^National Surety Co. of New 
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been held necessary to show as a basis for the in- 
troduction in evidence of a certified copy of the 
record of the incorporation of a Corporation in an- 
other state, that the laws of such state authorized 
its incorporation^® and required the articles of in¬ 
corporation to be kept or recorded by the officer 
certifying the copy.^*^ 

Copies of records of other States have frequently 
been excluded from evidence where they were clear- 
ly inadmissible under the laws of the state in which 
the record was made or where the law on the sub- 
ject in such state did not appear from the evi- 
dence.^® Thus where by the laws of the state in 
which the record was made the registry is required 
merely for the purpose of g^ving notice and not 
to preserve evidence, a certified copy thereof is in¬ 
admissible in another state.^® 

Federal statute. By act of congress enacted pur- 
suant to the full faith and credit clause of the fed¬ 
eral constitution, copies of nonjudicial records of 
a state or territory are admissible in the courts of 
the other States if attested by their keeper, under 
seal, and if the governor, secretary of state, keeper 
of the seal of the state, or other designated official 
certifies that the attestation is in due form and by 
the proper officer.®® Under these provisions the 
record is regarded as prima facie proof of the facts 
recorded.®! To render authenticated copies of non¬ 
judicial records from another state competent evi¬ 
dence under the act of congress two preliminary 
facts must be proved: (1) That the record is one 
required to be kept by the law of that state. (2) 
That a certified copy of the record would there be 


received in evidence.®® 

As a general rule, all documents of a public na¬ 
ture which cannot be conveniently removed from 
their proper place of custody and which the party 
has the right to inspect are “records” within the 
meaning of the constitutional and statutory provi¬ 
sions referred to, and may be proved by duly au¬ 
thenticated copies.®® Copies from other States of 
records of conveyances and mortgages of lands,®^ 
transfers of personalty,®® and other private writ- 
ings®® are admissible in evidence if authenticated 
in accordance with the act of congress. If the in- 
struments are properly recorded, copies of such 
records duly authenticated will have in another 
state the effect as evidence to which they are en- 
titled by the laws of the state where the record is 
made, see infra § 773, and will accordingly be ad- 
mitted as either primary®^ or secondary®® evidence. 

b. Necessity and Mode of Anthentication 

Copies of nonjudicial records must ordinarlly be 
authenticated under a seal. Various modes of authentl- 
cation are permitted. Under the federal statute au- 
thenticatlon by a clerk alone Is Insufficient. 

Copies of nonjudicial records of another state are 
inadmissible if not properly authenticated.®® The 
attestation of the custodian of the record must be 
under his seal of office,®® unless it appears that no 
seal of office is established by law.®! jhe certifi- 
cate of the secretary of state of another state that 
the original of the copy certified is a record in 
his office is, when attested by the seal of state, com¬ 
petent evidence®® without proof of a statute con- 
stituting him the custodian of the record.®® 


York V. State, 136 N.E. 669, 192 
Ind. 412. 

22 C.J. p 863 note 16. 
la. Mont.—^HArvey E, Mack Co. v. 
Ryan, 261 P. 283, 80 Mont. 624— 
Milwaukee Gold Bxtraction Co. v. 
Gordon, 96 P. 995, 37 Mont. 209. 

17. Mo.—^Plorsheim v. Pry, 84 S.W. 
1023, 109 Mo.App. 487. 

18. Mlnn.—Wilcox v. Bergman, 104 
N.W. 966, 96 Minn. 219, 6 L.R.A., 
N.S., 938. 

22 C.J. p 853 note 12. 

19. U.S.—Griffln v. Reynolds, Mlss., 
17 How. 609, 15 L..Ed. 229. 

Tenn.—Saunders v. Harris, 6 

Humphr, 346. 

80. Mont.—^Milwaukee Gold Extrac- 
tion Co. V. Gordon, 96 P. 996, 37 
Mont. 209. 

N.T.—Straub v. Becker, 127 K.Y.S. 
310. 

81. N.D.—^Mlller v. Northern Paa 
R. Co., 118 N.W. 344, 18 N.D. 19, 
19 Ann.Cas. 1215. 

88. Me.—^Reed v. Stevens, 113 A. 
712, 120 Me. 290. 


Mass.—^Bay State Wholesale Drug 
Co. v. Whitman, 182 N.B. 361, 280 
Mass. 188. 

83. Mich.—^People v. Perriman, 40 
N.W. 425, 72 Mlch. 184. 

22 C.J. p 852 note 1. 

84. Tex.—^Houston Oil Co. of Tex¬ 
as v. Niles, Com.App., 265 S.W. 
604, reverslng Niles v. Houston 
Oil Co. of Texas, Clv.App., 191 S. 
W. 748. 

22 C.J. p 862 note 6. 

85. Md.—^Bruce v. Smith, 3 Harr. & 
J. 499. 

Miss.—James v. Kirk, 29 Mlss. 206. 

86. Tex.—Skinner v. Vaugrhan, Clv. 
App., 160 S.W.2d 260, error dis- 
mlssed, Judgment correct. 

22 C.J. p 853 note 8. 

87. N.J.—Chase v. Caryl, 81 A, 1024, 
67 N.J.Law 646. 

22 C.J. p 853 note 10. 

88. Ala.—^Whaun v. Atkinson, 4 So. 
681, 84 Ala. 692. 

29. Idaho.—^Kleinschmidt v. Scrlb- 
ner, 80 P.2d 362, 64 Idaho 185. 
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Ky.—Ledford v. Ledford, 130 S.W.2d 
788, 279 Ky. 340. 

Tex.—Gordon v. Mortgagre Realty 
Co., Clv.App., 163 S.W.2d 707. 

Wis.—Jesse v. Tinkham, 239 N.W. 

466, 207 Wis. 49. 

Opportnnlty to oxoss-ezamJiLe 
Certificate contalnlniT an oath and 
purportinff to be copy of records of 
town of another state was held In¬ 
admissible where notice of takin? 
and opportunity to cross-examine 
were not glven as reQuired by stat¬ 
ute.—^Bay State Wholesale Dnig Co. 
V. Whitman, 182 N.B. 361, 280 Mass. 
188. 

30. Tex.—^Empire Gas & Puel Co. v. 
Muegge, 143 S.W.2d 763, 769, 136 
Tex. 620, reversing, Clv.App., 116 
S.W.2d 768, citing Oorptis Jnxis. 

22 C.J. p 863 note 20. 

31. Tenn.—^Hackney v. Willianas, 6 
Terg. 340. 

38. Mass.—Commonwealth v. Whit¬ 
man. 121 Mass. 361. 

33.1 N.C.—^Barcello v. Hapgood, 24 
S.B. 124, 118 N.a 712. 
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In order to authorize the admission of office 
copies under federal statutory provisions, it is nec- 
essary, but sufficient, to pursue the mode of authen- 
tication prescribed therein.34 Thus, a copy of a 
record which, although attested by a clerk, does not 
have a certificate of the secretary of state, pre- 
siding judge, or other designated official stating 
that the attestation of the clerk is in due form and 
made by the proper officer, cannot be received as 
evidence and this certificate must be under the 
Seal of state or the proper seal of oflSce.^® Where 
the certificate of due form is given by the presiding 
justice of a court, the certificate of the clerk of 
such court that the justice is duly commissioned and 
qualified is essential.®*^ 

The aet of congpress does not exclude other modes 
of authentication^S or abrogate any principle of 
evidence previously established.39 Thus, copies of 
nonjudicial records of another state, although not 
authenticated as prescribed by the federal statute, 
may nevertheless be otherwise sufficiently authen¬ 
ticated to be admissible in evidence,^® as, for ex- 
ample, where they meet the requirements set forth 
by statute in some of the States for the receipt in 
evidence of copies of public records in sister States 
when certified and authenticated in a designated 


manner.^^ A nonjudicial record of another state 
may be proved by a swom copy.^^ Copies of non¬ 
judicial records need not be certified in the mode 
prescribed by the federal statute for judicial rec- 
ords,^3 and, indeed, it has been held that they may 
not be so certified.^^ 

§ 674. State Records Offered in Federal 
Courts 

state records may be proved In the federal court» by 
duly authenticated copies. 

The rule has been laid down in the federal courts 
that when the copy of an instrument on record in 
a public office of a state is certified to by the offi¬ 
cer whose duty it is by law to keep the original on 
file in his office, it must be received as evidence of 
the original.^^ It has been held that the record of 
a judgment of a state court is not admissible in 
evidence in a federal court sitting in another state, 
unless it is authenticated in the manner provided 
by the federal statute prescribing the mode of au- 
thenticating state judicial records generally for use 
outside the state but it has also been asserted 
that the provisions of this statute do not apply in 
such a case, and that in an action on a judgment 
of a state court, an exemplification which is a tran- 


34 , XJ.S.—^In re Hartman, D.C.Pa., 
17 F.Supp. 718. 

N.J.—North Jersey Discount Co. v. 
iBtna Ins. Co., 13 A.2d 226, 125 N. 
J.L»aw 7. 

S.C.—^Armitage v. Seaboard Air Line 
Ry. Co.. 164 S.E. 169, 166 S.C. 21. 
Tex,—Houston Oil Co. of Texas v. 
Niles, Com.App., 265 S.W. 604, re- 
versing Niles v. Houston Oil Co. 
of Texas, CIv.App., 191 S.W. 748. 
22 C.J. p 853 note 17. 

Snbstaatlal oompUaaice sulSlces.— 
Sklnner v. Vaughan, Tex.Clv.App., 
160 S.W.2d 260, error dlsmissed, 
judgment correct. 

36. Me.—^Reed v. Stevens, 113 A. 
712, 120 Me. 290. 

Mass.—^Portland Malne Pub. Co. v. 
Bastem Tractors Co., 193 N.E. 888, 
289 Mass. 13—Bay State Whole¬ 
sale Drug Co. V. Whitman, 182 
N.E. 361, 280 Mass. 188. 

22 C.J. p 863 note 13. 

sa. Mont.—^Milwaukee Gold Bxtrac- 
tlon Co. V. Gordon, 96 P. 996, 37 
Mont. 209. 

22 C.J. p 853 note 22. 

37. Ga.—Taylor v. McKee, 45 S.E. 
672, 118 Ga. 874. 

88. Me.--Reed v. Stevens, 113 A. 
712, 120 Me. 290. 

Mass.—^Portland Malne Pub. Co. v. 
Eastem Tractors Co., 193 N.B. 888, 
289 Mass. 13. 

Mo.—State v. Hendrlx, 66 S.W.2d 76, 
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79, 331 Mo. 606, citing Coipns 
Juris. 

22 C.J. p 853 note 23. 

Corpus Juris cited on questlon of 
whether admission of copies not au¬ 
thenticated under the federal stat¬ 
ute was prejudicial.—^Bmpire Gas & 
Puel Co. V. Muegge, Tex.Civ.App., 
116 S.W.2d 758, 761. 

39. Mo.—^Karr v. Jackson, 28 Mo. 
316, 318. 

22 C.J. p 853 note 23. 

40. Cal.—^Rosenberg v. J. C. Penney 
Co., 86 P.2d 696, 30 Cal.App.2d 609. 

Mass.—^Portland Malne Pub. Co. v. 
Eastern Tractors Co., 193 N.E. 88S, 
289 Mass. 13. 

Tex.—^Producers Pipe & Supply Co. 

V. Hammonds, Civ.App., 143 S.W. 
2d 412. 

41, Mo.—^Macan v. Missourl Mut. 
Ass’n, App., 60 S.W.2d 402, cer¬ 
tiorari quashed State ex rei. Mis¬ 
sourl Mut. Ass'n V. Allen, 78 S.W. 
2d 862, 336 Mo. 352. 

S.C.—Armitage v. Seaboard Air Line 
Ry. Co., 164 S.B. 169, 166 S.C. 21. 
22 C.J. p 864 note 24. 

42 , Me.—^Reed v. Stevens, 113 A, 
712, 120 Me. 290. 

Wis.—Jesse v. Tinkham, 239 N.W. 

466, 207 Wis. 49. 

22 C.J. P 854 note 26. 

43, lowa.—Bristow v. Lange, 266 N. 

W. 808, 221 lowa 904. 

44. Tex.—^Mauritz v. Schwind, Clv. 
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App., 101 S.W.2d 1085, error dls¬ 
missed. 

Becords of administrative body 
Tex.—Mauritz v. Schwind. supra. 

45. U.S.—^Logansport Gaslight & 
Coke Co. V. Knowles, C.C.Minn., 15 
P.Cas.No.8,466. 

22 C.J. p 854 note 26. 

Death eertlflcate 

A certified copy of a death certifl- 
cate filed by a physician as required 
by state law is admissible only as a 
public record reciting the fact and 
cause of death, and the statements 
therein cannot be regarded as tes- 
timony of the physician.—^Krug v. 
Mutual Ben. Health & Accident 
Ass'n, C.C.A.MO., 120 r.2d 296. 

46. U.S.—U. S. V. Blebusch, C.C.Mo., 

1 P. 213, 1 McCrary 42—Gardner 
V. Lindo, C.C.D.C., 9 F.Ccis.No.5,- 
231, 1 Cranch C.C. 78, reversed on 
other grounds 1 Cranch 343, 2 L. 
Ed. 130. 

Mode of authentlcatlon under such 
statute see supra § 670. 

47. U.S.—Bennett v. Bennett, D.C. 
Or., 3 F.Cas.No.1,318. Deady 299. 

Agreement as to mode of autheiLtloa- 
tiou 

A record certified under the seal of 
a state court has been admitted in a 
federal court in pursuance of an 
agreement of the members of the 
bar **that copies of records of any 
state court should be received in evi¬ 
dence if certified and authenticated 
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script of the “complete record” of the proceedings, 
made up according to the practice in the courts of 
the state, is sufficient when it shows that the court 
had jurisdiction of the subject matter and the par¬ 
ties, and that the judgment was in fact rendered>8 
When the record of a judgment rendered in a state 
court is offered in evidence in a federal court sit- 
ting within the same state where the judgment was 
rendered, an authentication in accordance with the 
federal statute is not required; the certificate of 
the clerk and the seal of the court is sufficient.^® 

§ 675. Foreign Documents or Records 

a. In general 

b. Judicia! records 

a. In General 

The records of foreign countries kept under airthorlty 
of law, such as those pertainlng to vital statistfcs, may 
be proved by authenticated copies. The mode of authen¬ 
tication may be that prescrlbed by statute or by the 
common law. 

The public records or documents of a foreign 
country may be proved by duly authenticated copies 
since, as a general rule, the original records can- 
not be produced;50 and thus copies of foreign reg- 
isters of birth, baptism, marriage, and death, duly 
authenticated, have frequently been held to be ad- 
missible either under or apart from statute.^^ 
Copies of foreign records should be rejected in the 


absence of proof that the laws of the country from 
which the copies come require or permit the keep- 
ing of such records, or of any evidence showing 
that they are there entitled to any degree of cre- 
dence.52 They should also be rejected where it 
appears that they are unreliable and contain numer- 
ous untruths.5® It has been considered that copies 
of records of vital statistics, however well authenti¬ 
cated, are not prima facie evidence of the facts re- 
cited, unless it is made to appear that the laws of 
the foreign country required such registry to be 
made and kept,®^ and also, under statutes, that it 
must appear not only by the certificate of the cus- 
todian, but also by evidence distinet therefrom, that 
the fact was registered “in due form.”®^ Ordinarily 
the copy of a foreign record must be an exact re- 
production of the original.^® 

Proof of the statutes of foreign countries by 
means of authenticated copies is treated in the C. 
J.S. title Statutes § 457, also 59 C.J. p 1213 note 88 
-p 1214 note 96. 

Mode of authentication, The statutes of some ju- 
risdictions make provision for the mode of authen- 
ticating official copies of records and documents 
generally or of specified classes of records found 
in foreign registries or public offices, and compli- 
ance with such provisions suffices.57 Qn the other 
hand, failure to follow the requirements of such a 
statute renders the copy of a foreign record inad- 


in such manner as would xnake them 
evidence In courts of the state from 
whence they are brougrht."—Small- 
wood v. Violet. D.C., 22 F.Cas.N-o.l2,- 
96'2, 1 Cranch C.C. 616. 

48. TT.S.—Woodbrldge & Tumer En- 
glneering Co. v. Rltter, C.C.Pa., 70 
P. 677. 

48. XJ.S.—^Mewster v. Spaldlng, C.C. 
Mlch., 17 P.Cas.No.9,613, 6 McLean 
2-4. 

Tex.—^Edwards v. Smlth, Civ.App., 
137 S.W. 1161. 

sa K.T.—^In re Asterlo^s Estate, 
16 ]Sr.Y.S.2d 943, 172 Misc. 1081. 

22 C.J. p 864 note 34. 

Book of rofiTlstratloii of tities of 
doctors suflBiclently shown to be a 
public record of Mexico may be 
provable by an examlned copy.—^Von 
Schoech v. Herald News Co., Tex. 
Civ.App., 237 S.W. 661, dismissed 
for want of jurisdiction. 

ei. XJ.S.—New Tork Life Ins. Co. 

V. Aronson, D.C.Pa., 38 P.Supp. 6*87. 
Mich.—^Boyce v. McKenna, 178 N.W. 

701, 211 Mich. 204. 

22 C.J. P 864 note 86. 

68. Mass.—^In re Derinza, 109 N.E. 

942, 220 3£as8. 136. 

Antennptlal agreemeat 

Notary public in Prance is re¬ 


quired to keep antenuptial agree- 
ments on flle, and hence properly 
authenticated copies thereof are ad- 
missible; common-law proof of the 
genuineness of the slgnatures is not 
required where Identlty of the par¬ 
ties has been established.—Strebler 
V. Wolf, 273 N.T.S. 663. 162 Misc. 
869. 

63. N.T.—^Maher v. Bmpire L. Ins. 
Co., 96 N.Y.S, 496, 110 App.Div. 
723 

22 C.j. p 864 note 34 [a]. 

64. IT.S.—^Duncan v. United States, 
C.C.A.Cal., 68 P.2d 136, 141, quot- 
ing CoxpuB Jnzls. 

22 C.J. p 854 note 36, p 865 note 89 
Cd]. 

65. Ky.—^Royul Neighbors of Amei> 
ica V. Hayes, 150 S.W. 845, 150 Ky. 
626. 

66. B.C.—Guettler v. Alfsen, OSO P. 
613, 53 App.D.C. 216. 

N.Y.—In re Asterlo's Estate, 16 N.Y. 
S.2d 948, 172 Misc. 10«1—In re 
Johnson*s Estate, 16 N.Y.S.2d 855, 
172 Misc. 1076. 

Certificate statlng conclusion of cer- 
tlfying official see supra S 640. 
“Due oouformlty” 

In a patent interference proceed- 
ing a certlficatlon that a speclflcation 
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and drawing euinexed thereto are in 
“due conformity” with the original 
specificatlon and the drawing which 
accompanled a foreigrn application for 
patent does not show that the re- 
productlon was an exact copy of the 
specificatlon and drawing, since “con- 
formlty" is defined as “correspond- 
ence in form, manner, or use; agree- 
ment; harmony; congruity"; and 
such copy is, therefore, Inadmissible 
in evidence.—Guettler v. Alfsen, 289 
P. 618, 615, 68 APP.D.C. 215. 

67. U.S.—New York Life Ins. Co. v. 

Aronson, D.C.Pa., 38 P.Supp. 687. 
N.Y.—Strebler v. Wolf, 273 N.Y.S. 

668. 152 Misc. 869. 

22 C.J. p 855 note 88. 

Matexlallty and oure of defeots 

Where the mode of authentication 
prescrlbed by federal statute has 
been pursued, technlcal defects in 
the certificate of a consul of the 
United States as to the authorlty of 
the foreign officer who authenticated 
the record may be cured by a sub- 
sequent certificate; and the fact that 
the “Ministry” is certlfled as cus- 
todlan rather than the “Minister** Is 
unimportant—^Banco de Bspana v. 
Pederal Reserve Bank of New York, 
D.C.N.T., 28 P.Supp. 958, offlrmed, C. 
C.A., 114 P.2d 438. 
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missible thereunder,58 and striet compliance has 
been held required.59 In the absence of some such 
statutory provision, the proper mode of authentica- 
tion of foreign records or documents other than 
foreign laws or judicial records must be determined 
under the guidance fumished by the rules of the 
common law or the usages of nations; and any ev- 
idence is in general sufficient that legitimately tends 
to prove that the document offered is in fact cer- 
tified by the official custodian of the original and 
that he has due authority to make such certifica- 
tion.fiO Examined or sworn copies of foreign rec¬ 
ords have been held admissible.61 A copy certified 
under the great seal of state is admissible,62 with- 
out further authentication.®^ It has been held to 
be one of the proper and essential functions of con¬ 
suis under the rules of intemational law to aid in 
the authentication of foreign documents for use in 
their country, and that for this purpose the courts 
will take notice of their seals of office.®^ 

b. Judicial Beoordfi 

Copies of Judicial records of foreign countries are 
admissible if authenticated by the proper offlcials. 
Generallyi a cierk’s certificate alone is not sufficient. 
Translatione must be shown to be accurate. 

Since the original records of proceedings of a 
foreign court cannot ordinarily be produced, re- 
sort may usually be had to authenticated copies.®® 
A foreign judgment may be proved by a copy there- 


of duly authenticated by the properly authenticated 
certificate of the clerk of the court or other officer 
authorized by law to give a copy.®® Thus, it has 
been held that the clerk or prothonotary of a court 
is presumed to possess authority to make and cer- 
tify copies of the records of the court in his keep- 
ing, that such copies are duly authenticated by his 
certificate over his official signature and the seal 
of the court, and that his official signature and the 
seal are duly authenticated by the great seal of the 
foreign state or govemment affixed to the certificate 
of the keeper thereof.®*^ Generally, in the case of 
foreign courts, the certificate of the clerk or other 
officer under seal of the court is not alone sufficient 
but must itself be properly authenticated;®® and it 
must also appear that the original paper was made 
of record and put in the custody of the proper offi¬ 
cial.®® In the case of a foreign court which has 
no seal, its records are sufficiently proved by pro- 
ducing a copy certified by a clerk having the cus¬ 
tody of the records and proving his handwriting, 
especially where it is proved further that the rec¬ 
ord is authenticated in the usual form of those sent 
to be used as evidence in a foreign country.*^® 

A foreign judgment may be evidenced by a copy 
proved to be true by a witness who has personally 
compared it with the original record in the proper 
custody but a copy of a copy cannot be admit- 
ted as a sworn copy.*^® Another mode of authenti- 


56. Or.—^In re Braun*s Estate, 90 
P.2d 484, 161 Or. 60*3. 

59. N.T.—In re Johnson*s Estate, 16 
N.T.S.2d SSS, 172 Misc. 1075. 

22 C.J. p 855 note 39 [a]. 

60. Micli.—Boyce v. McKenna, 178 
N.W. 701, 211 Mich. 204. 

22 C.J. p 855 note 39. 

61. Tex.—^Kelloggr v. Southwestem 
Lumber Co. of New Jersey, Civ, 
App., 44 S.W.2d 742, error refused 
—^Von Schoech v. Herald News 
Co., Civ.App., 237 S.W. 651, dis- 
mlssed for want of Jurlsdiction. 

22 C.J. p 855 note 44. 

62. U.S.—Church v. Hubbart, Mass., 
2 Cranch 187, 2 L.Ed. 249. 

22 C.J. p 855 note 40. 

63. Ohio.—Stangrlein v. State, 17 
Ohlo St. 453. 

22 C.J. p 855 note 41. 

64. Conn.—^Barber v. Mexlco Inter¬ 
national Co., 48 A. 758, 73 Conn. 
687. 

22 CJ. p 855 note 42. 

66- U.S.—Cruz v. 0'Boyle, D.C.Pa., 
197 P. 824. 

22 C.J. p 855 notes 47, 48. 

‘‘PnbUo writiii^» 

I>uly authenticated copy of Ger- 
man court record wherein an Individ¬ 
ua! acknowledered hlmself to be fa- 


ther of lllesitimate chlld and obllgrat- 
ed hlmself to pay for maintenance of 
chlld was held admissible in evl- 
dence as “public writing.”—^In re 
Wehr's Estate, 29 P.2d 836, 839, 96 
Mont. 245. 

Pateat Utl^atloa 

Copies of foreign decrees In in- 
fringement actlons on foreign pat- 
ents, If properly authenticated, are 
admissible in evidence.—^EJsnault- 
Pelterle v. Chance Vought Corpora¬ 
tion, D.C.N.Y., 66 P.2d 393, affirmed. 
C.C.A, 66 F.2d 474. 

Xt is only aa ezamioed copy of a 
oorrect and legally anthentie copy of 
a foreign tribunal that is admissible 
in evidence.—Arkansas Hoad Const. 
Co. V. Thomas & Ratliff, Tex.Civ. 
App., 246 S.W. 743. 

66- U.S.—Indian Keflnlng Co. v. 
Valvoline Oil Co., C.C.A.I11., 75 F. 
2d 797. 

Me.—Collette v. Hanson, 174 A. 466, 
133 Me. 146. 

22 C.J. p 866 note 69, p 855 note 48 
[a]. 

Sulllcleaoy of signatures 

Signatures on certlflcates by a reg- 
istrar and a Judge eonsistlng of their 
entlre sumames, but the initial only 
of their flrst names, are sufficient, 
where the vice consul has vouched 
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for the signature of the judge, and 
the judge in tum has vouched for 
that of the registrar.—^Parmer v. 
Orme, 21 P.2d 977, 131 Cal.App. 628. 

67. Minn.—Gunn v. Peakes, 30 N. 
W. 466, 36 Minn. 177, 1 Am.S.R. 
661. 

22 C.J. p 856 note 60. 

68. U.S.—Clatlett V. Pacific Ins. Co., 
C.C.N.Y., 5 F.Cas.No.2,517, 1 Paine 
594. 

22 C.J. p 857 note 61. 

Oath of Judge 

Judge's certificate is not sufficient 
proof of authority of deputy reg¬ 
istrar to exemplify foreign judg¬ 
ment, in absence of showing that the 
notary who administered the judg6's 
oath to the certificate had statutory 
authority so to do.—Collette v. Han¬ 
son, 174 A. 466, 133 Me. 146. 

89. Utah.—Cooke v. Cooke, 248 P. 

83. 67 Utah 3-71. 

22 C.J. p 856 note 59 [aj. 

70. N.Y.—PaclEard v. HiU, 7 Cow. 
434. 

71. Me.—Collette v. Hanson, 174 A. 
466, 133 Me. 146. 

22 C.J. p 856 note 53. 

72- N.Y.—^Lincoln v. Battelle, 6 
Wend. 476. 
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cating foreign judgments is by an exemplification 
under the great seal of state, ^ 3 and a copy authenti- 
cated' by the great seal is sufficient, although unac- 
companied by any certificate of its being a copy un¬ 
der the official signature of any officer of the court, 
or by other evidence of its genuineness.*^^ How- 
ever, it has been held that a copy certified under the 
private seal of the secretary of state for foreign 
affairs of a foreign govemment,*^® or under the seal 
of a foreign minister'^® is not admissible. 

The act of congress providing the mode of au- 
thenticating judicial records of one state for use 
in another state, see supra § 670, is not applicable to 
the authentication of judicial proceedings in a for¬ 
eign country;77 but in a number of States provi- 
sion has been made by statute for the authentication 
of judgments or other records of the courts of for¬ 
eign countries so as to authorize their reception in 
evidence, and compliance with such provisions suf- 
fices.78 Copies sought to be introduced pursuant to 
such statutes are inadmissible where the mode of 
authentication therein prescribed has not been fol- 
lowed.79 

Completeness of transcript. It has been held that 
the mere transcript of an order of a foreign court 
containing no previous proceedings on which the 
order rested and no copy of the judgment roll oth¬ 
er than said order is inadmissible on the ground of 
the incompleteness of the record in the absence of 
proof of a procedure in the foreign country making 
such evidence sufficient but it has also been held 
that, where an exemplification of written proceed¬ 
ings in the courts of Great Britain is certified both 
by the court and the shorthand writer as proceed¬ 
ings at the trial, and is authenticated by an Ameri¬ 
can consul, it is admissible in evidence without any 
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certificate that it is an entire record of the pro¬ 
ceedings in question.®! 

A translation of a foreign judicial record is in¬ 
admissible where no one testifies under oath or af- 
firmation that it is correct.®® So, a translation of 
a foreign judgment certified by a consul has been 
held not admissible, for the reason that the transla¬ 
tion of a consul not under oath can have no greater 
validity than that of any other responsible person.®® 
A certification by a “translator,” without a showing 
that he is the custodian of the court records, or 
even that he is a translator of the court from which 
the records come, is insulSScient.®^ 

Alterations and interlineaiions in a record of a 
court noted and verified by the clerk of the court, 
have been held no ground of objection to its admis- 
sion in evidence without some evidence of their be¬ 
ing made improperly and in bad faith.®® 

Admiralty records. Since a court of admiralty 
acts under the law of nations, its proceedings are 
sufficiently proved by the certificate of a deputy reg- 
ister under the seal of the court, the certificate of 
the judge, and the certificate of a notary.®® Indeed 
it has been held that a copy of a decree of a court 
of admiralty certified by the deputy register under 
the seal of the court is sufficiently authenticated, the 
seal of a court of admiralty being deemed evidence 
of itself.®7 Furthermore, a copy of the sentence of 
a court of admiralty under the seal of the court, 
signed by the actuary in the absence of the regis¬ 
ter, accompanied by a deposition of a witness prov- 
ing the seal and signature, has been held sufficiently 
authenticated.®® A sentence of a court of admiralty 
has been held sufficient evidence of a condemnation 
without showing the previous proceedings.®® A pur- 
ported copy of an admiralty decree which is not 
certified under seal cannot be read in evidence.®® 
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73- Me.—Collette v. Hanson, 174 A. 
466. 133 Me. 146. 

22 C.J. p 856 note 49. 

74- Conn.—Griswold v. Pltcalrn, 2 
Conn. 86. 

75- ■ U.S.—Church v. Hubbart, Mass., 
2 Cranch 187. 2 Li.Ed. 249. 

N.Y.—Vandervoort v. Smith, 2 Cai. 
165. , 

U.S.—Stein v. Bowman, La., 13 
Pet 209. 10 L.Ed. 129. 

N.Y.—^Vsmdervoort v. Smith, 2 Cai. 

. 155. 163. 

22 O.J. p 866 note 52. 

77. U.S.—American Surety Co. v. 
Sandber^r» D.C.Wash., 226 P. 150. 

78. .-CaL—^Parmer v. Orme, 21 P.2d 

977, 131 Cal.App. 628. i 


rKan.—In re Hanna's Hstate, 186 P. 

I 1010 . 106 Kan. 40. 

22 C.J. p 867 note 69. 

79, Neb.—^Boehmer v. Heinen. 293 
N.W. 237. 

N.Y.—Martens v. Martens, 31 N.E.2d 
489, 284 N.Y. 363, reverslng- 20 N. 
Y.S,2d 206, 260 App.Uiv. 30, re- 
argTiment denied 33 N.E.2d 642. 
Utah.—Cooke v. Cooke, 248 P. 88 , 67 
Utah 371. 

8 a Cai.—^Wickersham v. Johnston, 
38 P. 89, 104 Cai. 407, 43 Am.S.R. 
118. 

22 C.J. p 856 note 56. 

81, Pa—^Thompson v. Pltzgerald, 82 
A. 212. 233 Pa 242. 

88 . IU.—^Kreda v. Kreda^ 266 111. 
App. 462. I 

83- U.S.—Church v. Hubbart, Mass., j 
2 Cranch 187, 2 L..Ed. 249. I 
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N.T.—^Vandervoort v. Smith, 2 Cai. 
155. 

84. U.S.—^EJsnault-Pelterie v. Chance 
Vouffht Corporation, D.C.N.Y., 56 
P.2d 398, afflrmed, C.C.A, 66 P.2d 
•474. 

85, N.Y.—^Lazier v. Westcott, 26 N. 
Y. 146, 82 Am.D. 404. 

88 - U.S.—Yeaton v. Pry, D.C., 5 
Cranch 336, 3 L.Ed. 117. 

87. Conn.—Thompson v. Stewart, 3 
Conn. 171, 8 Am.D. 16*8. 

88 - N.Y.—Gardere v. Columbian Ins. 
Co., 7 Johns. 514. 

89- N.Y.—Gardere v. Columbian Ins. 
Co., supra 

90- Pa—Thurston v. Murray, 8 
Binn. 326. 

88 C.J. p 1188 note 71 Cb]. 
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D. PRIVATE OR UNOFPICIAL DOCUMENTS 


§ 677 


1. Ik General 


§ 676. Admissibility in General 

General rules as to relevancy and competency apply 
to the admissibility of private or unofficial documents. 

The general principies of evidence with respect 
to relevancy, see supra §§ 158-185, and competen¬ 
cy, see supra §§ 186-191, are applicable to private 
writings, which are admitted or rejected according 
as they are or are not relevant, competent, and ma- 
terial.^^ 

Notice. Notice to the opposite party that one 
will introduce private writings into evidence may 
be required by statute or rule of court,92 the rule 
not being applicable, however, where the paper to 
be introduced is substantially stated in the plead- 


ings.95 

§ 677. Recitals 

Recitais In a private writing are competent under 
some circumstances, particularly as against parties to the 
Instrument and their prlvies, but are not usually ad- 
missible as against strangers. 

Whether or not a recital in a written instrument 
has any probative value depends largely on wheth¬ 
er or not the person against whom it is sought to 
be used is estopped to deny its truth, or has there- 
by made an admission of some kind from which it 
results that, while such recitals are competent ev- 
idence®^ against parties to the instrument, or their 
privies,®5 they are not competent as against stran¬ 
gers.?® An exception to the general rule of exclu¬ 


si. Ala-—Blackmon v. Engram, 116 
So. 307. 22 Ala-App. 896. 
lowa.—Weinhart v. Smith, 233 N.W. 
26. 211 lowa 242. 

Tex.—^Eastland County v. Davisson, 
Civ.AppM 277 S.W. 779, reversed 
on other grounda Davisson v. East- 
land County, Com.App., 287 S.W. 
901 —First Nat. Bank of Amarillo 
V. Rush, Civ.App., 227 S.W. 378, 
modifled on other grrounds, Com. 
App., 246 S.W. 349, motion grrant- 
ed 249 S.W. 183. 

22 C.J. p 867 note 73—38 C.J. p 201 
notes 33-41—48 C.J. p 720 notes 
24, 26. 

Ck)py of Incompeteut wxltiiig is It- 
self incompetent.—Isbhll v. Whalen, 
127 N.W. 476, 25 S.D. 445. 

Dlsoretlon of oourt 

Trial court is vested with discre- 
tionary power in determining admis¬ 
sibility of private records.—Lutz v. 
People’8 State Bank of Minneola, 9 
P.2d 997, 135 Kan. 116. 

Neea not constitute admission 

To render document admissible In 
evidence, it need not constitute ad¬ 
mission of party adverse to one of- 
ferlng it.—Arnold v. Brotherhood of 
Locomotive Firemen and Enginemen, 
106 S.W.2d 32, 232 Mo.App. 326. 

Records regnlred by law to be kept 
are generally admissible If properly 
identifled.—Kirkpatrick v. Wells, 6 
S.W.2d 691, 319 Mo. 1040. 

92. R.I.—^La Brosse Realty Corpora¬ 
tion V. Sabre. 148 A. 314, 60 R.I. 
400. 

Tex.—HInton v. Uvalde Pavingr Co., 
Civ.App., 77 S.W.2d 783, error re- 
fused. 

Vlme of presentatlon 

Counsel brlnglng check books to 


court in compliance with demand of 
opposing counsel shouid have given 
notice as to time of their presenta¬ 
tlon.—Couch V. Thompson, 142 A. 
280, 293 Pa. 237. 

93. R.I.—^Beehe v. Greene, 82 A- 796, 
34 R.L 171. 

94. Ark.—^Arkmo Lumher Co. v. 
Cantrell, 262 S.W. 901, 169 Ark. 
445. 

Cal.—Carpenter v. Smallpage, 29 P. 
2d 841, 220 Cal. 129, modifled on 
other grounds 30 P.2d 995—Soren- 
sen V. Hali, 28 P.2d 667, 219 Cal. 
680. 

Ga.—Pennington v. Palmer, 176 S.B. 
697, 49 Ga.App. 640, conformingr to 
Palmer v. Pennington, 175 S.B. 380, 
179 Ga. 76. 

Idaho.—Joslin v. Idaho Times Pub. 

Co., 91 P.2d 386, 60 Idaho 236. 
lowa.—^Holmes v. Curi, 178 N.W. 406, 
189 lowa 246. 

Ky.—Christopher v. United Oil Co., 
14 S.W.2d 760, 228 Ky. 209—Jagoe 

V. Jagoe, 238 S.W. 185, 194 Ky. 
101—^Prewitt v. Wilborn, 212 S.W. 
442, 184 Ky. 638—^Pontaine v. Dun- 
lap, 82 Ky, 321. 

Mo.—South Side Buick Auto Co. v, 
Bejach, App., 44 S.W.2d 870—^Mc- 
Connon & Co, v. Kennon, App., 281 
S.W. 450—^Little Bros. Co. v. G. 
Mathes Iron & Metal Co., App., 223 
S.W. 962. 

N.H.—Tuftonboro v. Willard, 197 A, 
404, 89 N.H. 253. 

N.C.—^Baggett v. Lianier, 100 SJE. 
264, 178 N.C. 129. 

Tex.—Southland Lumher Co- v. Boyd, 
Com.App., 244 S.W. 119, reverslng 
Boyd V. Johnson, Clv.App., 234 S. 

W. 235, which reversed 233 S.W. 
864—^Havard v. Smith, Civ.App., 13 
S.W.2d 743—^Morrison v. Bennette, 
Civ.App., 228 S.W. 307. 
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Vt.—Smith V. Vermont Marhle Co„ 
133 A. 355, 99 Vt. 384. 

22 C.J. p 859 note 3—18 C.J. p 266 
notes 90—97. 

Recitals of consideration and pay- 
ment 

N.Y.^Petition of Danaher, 222 N.T. 
S. 463, 221 App.Div. 228, afflrmed 
In re Bairs Bx'r, 161 N.B. 171, 247 
N.Y. 533. 

Or.—^Fletcher v. Yates, 211 P. 179, 
106 Or. 680—North American Se- 
curlties Co, v. Cole, 118 P. 1032, 
61 Or. 1. 

Pa.—Roberts v. Friedman, 96 Pa. 
Super, 630. 

Tex.—Gillespie v. Gillespie, Civ.App., 
110 S.W.2d 89, error dismissed— 
Matthews v. Houston Oil Co. of 
Texas, Civ.App., 299 S.W. 460. 

22 C.J. p 859 note 3 [a]. 

To Show Intention of parties 

N.C.—^In re Preeman*s Heirs at Law, 
128 S.B. 404, 189 N.C. 790. 

Admisslons see supra S$ 270-383. 

Estoppel to deny truth of recitals 
see Estoppel §§ 37-40. 

95. Ky.—Jagoe v. Jagoe, 238 S.W. 
185, 194 Ky. 101. 

N.C.—In re Freeman's Heirs at Law, 
128 S.E. 404, 189 N.C. 790. 

Tex.—Lampier v. Loy, Civ.App., 113 
S.W,2d 955, error dismissed. 

22 C.J. p 859 note 4. 

90. U.S.—General Motors Accept- 
ance Corporation v. Mid-West 
Chevrolet Co., CC.A.Okl., 6® F.2d 
1—^In re Wilson, D.C.Minn., 18 P. 
2d 108. 

Ala.—Lamar v. Lincoln Reserve Life 
Ins. Co., 131 So. 223, 222 Ala. 60— 
Georgia Loan & Trust Co. v. But- 
ler, 107 So. 863, 214 Ala. 390—Mc- 
Dermond v. Hamby, 88 So. 848, 
205 Ala. 522. 

Ark.—Rhine v. Mack, 108 S.W.2d 
1079, 194 Ark. 608. 



§ 678 

sion is, however, generally recognized in the case of 
ancient documents, the recitals of which are held ev- 
idence even against strangers,^*^ at least with re- 
spect to such matters as pedigree, birth, marriage, 
death, and the like,^» but there is authority to the 
contrary.s^ 

§ 678. Void or Defective Instnoments 

Private writings which are valld and operative may 
be admitted In evldence notwlthstanding defecta; In¬ 
struments which are so defective that the court Is able 
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to say as a matter of law that they are Invalld will be 
excluded. 

As a general rule a deed, will, or other writing 
relied on as a muniment of title, as embodying a 
contract, or as otherwise establishing by its terms 
a claim or right, will be excluded from the jury if 
it is so defective, either in substance or in form, 
that the court is able to say as a matter of law that 
it is an invalid instrumenti If, however, the in- 
strument, although it may be defective, is neverthe- 
less valid and operative, it will be admitted,2 al- 
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Cal.—^Huntington v. Donovan, 192 P. 
643, 647, 183 Cal. 746, citing Ooi% 
pus Juris. 

Ga.—Gamble v. Brooks, 163 S.E. 759, 
170 Ga. 662. 

Idaho.—Washington County v. First 
NaL Bank, 20« P. 1054, 36 Idaho 
438. 

lowa.—^Lawless v. Stamp, 79 N.W. 
86’5, 108 lowa 601. 

Ky.—^Rice v. Kelly, 10 S.W.2d 1112, 
226 Ky. 347. 

Mo.—Wall v. Mays, 210 S.W. 871. 
jq-eb.—State v. Wright, 181 N.W. 639, 
106 Neb. 617. 

Okl.—^Lauderdale v. 0'Nelll, 177 P. 
113, 74 Okl. 119. 

Or.—^North American Securitles Co. 

V. Cole, 118 P- 1032, 61 Or. 1. 
Tenn.—Scott v. Mangrum, 7 Tenn. 
App. 437. 

Tex.—Texas Co. v. Lee, 167 S.W.2d 
628, reversing, Clv.App., 135 S.W. 
2d 180—^Brown v. Connor, Civ.App., 
140 S.W.2d 495—Williams v. South 
Texas Development Co., Civ.App., 
138 S.W.2d 606, error refused— 
Wilder v. American Produce Co., 
Civ.App., 106 S.W.2d 1073—^Rob- 
erts V. Waddell, Civ.App., 94 S.W. 
2d 211—Summerlin v. Smith, Civ. 
App., 279 S.W. 284—Clark v. Scott, 
Civ.App., 212 S.W. 728—Morrison 
V. Bennette, Civ.App., 228 S.W. 307. 
Va.—^Keppler v. City of Richmond, 
98 S.B. 747, 124 Va. 592. 

22 C.J. p 869 note 5—18 C.J. p 266 
notes 96—97. 

XJnauthorized recital in sheriffs deed 
as to authority of offlcer see infra 
5 732. 

97. Cal.—Garbarino v. Noce, 183 P. 
632, 181 Cal. 126, 6 A.L.R. 1433. 

Conn.—Mcldahon v. Stratford, 76 A. 
983, 83 Conn. 38'6. 

Pa.—'Brock v. Atlantic Reflnlng Co., 
116 A. 662, 273 Pa. 76. 

Anclent documents generally see in¬ 
fra §§ 743-762. 

98. Cal.—Garbarino v. Noce, 183 P. 
632, 181 Cal. 126, 6 A.L.R. 1438. 

Pa.—Brock v. Atlantic Reflning Co., 
116 A. 662, 273 Pa. 76. 

Tex.—^Dittman v. Cornelius, Civ.App., 
218 S.W. 109, reversed on other 
grounds, Com.App., 234 S.W. 880. 
22 C.J. P 859 note 7. 

99. N.Y.—In re Marsh, 272 N.T.S. 
807, 152 Misc. 464. 


1. Ala.—Denson v. Kirkpatrlck 
Drilling Co., 144 So. 86, 225 Ala. 
473. 

22 C.J. p 859 note 8. 

Delivery 

Invalldity for want of delivery 
may require exclusion of an Instru- 
ment.—Sunburst Oil & Gas Co. v. 
Nevllle, 267 P. 1016, 79 Mont. 660. 
Desexlptiou of property 

Defects in the description of prop¬ 
erty to be conveyed by particular 
deeds have been held such as to re¬ 
quire the exclusion of such Instru¬ 
ments. 

Ark.—St. Louls-San Francisco Ry. 
Co. V. Francis, 299 S.W. 7‘45, 175 
Ark. 476. 

Fla.—Carson v. Palmer, 190 So. 720, 
139 Fla. 670. 

Ga.—'Farrar Lumber Co. v. Brindle, 
161 S.B. 923, 170 Ga. 37—Head v. 
Lane, 112 S.E. 892, 163 Ga. 688— 
Lane v. Head, 97 S.E. 852, 148 Ga. 
650. 

XfuBlfimed or unattested InstnuueutB 

La.—^Bodcaw Lumber Co. of Louisi- 
ana v. Walker, 136 So. 191, 17 La. 
App. 373. 

Neb.—^Pirst Trust Co. of Lincoln v. 

Blore, 266 N.W. 628, 130 Neb. 786. 
22 C.J. p 859 note 8 [a]. 

Deed of marzled wonuua is not ad- 
missible in evldence if not properly 
executed. 

U.S.—^Meegan v. Boyle, Mo., 19 How. 
130, 16 L.Ed. 577. 

Pa.—McConnell v. Carey, 48 Pa. 346. 

2 , Cal.—Motor Inv. Co. v. Breslauer, 
221 P. 700, 64 CaLApp. 230. 

Colo.—Scofleld V. Scofleld, 224 P. 230, 
75 Colo. 106. 

Ga,-^ewell v. Walker, 34 S.B. 337, 
109 Ga. 241. 

La.—^Loulsiana Oil Reflning Corpora¬ 
tion V. Gandy, 121 So. 183, 168 La. 
37, appeal dismlssed and certiorari 
denled Gandy v. Louisiana Oil Re¬ 
flning Corporation, 60 S.Ct. 6'6, 280 

U. S. 616, 74 L.Ed. 687—Reeves v. 
Southern Kraft Corporation, App., 
1 So.2d 824. 

Mo.—^Endsley v. Strock, 60 Mo. 608— 
Renfro v. Lazerine, App., 298 S.W. 
1067. 

N.J.—Superior Finance Corporation 

V. John A. McCrane Motors Co., 
169 A. 31, 111 N.J.Law 860. 
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N.C.—Sears v. Braswell, 149 S.B. 846, 
197 N.C. 616. 

Tenn.—Stegall v. City of Chattanoo- 
ga, 66 S.W.2d 266, 16 Tenn.App. 
124. 

Tex.—^Powell v. Dyer, Civ.App., 227 
S.W. 731. 

22 C.J. P 859 note 9. 

Absenoe of stamp 

Ark.—^Bank of Dyer v. Cole, 249 S.W. 

32, 167 Ark. 683. 

22 C.J. p 859 note 9 [a]. 

dezlcal mlstakes consisting of a 
substltution of the name of one par- 
ty for the other in an instrument is 
not such a defect as to render the 
instrument inadmisslble.—^Brllliant v. 
Silk, 106 N.B. 737, 290 Mass. 537. 

Defects as to signing 

Cal.—^Roome v. Real Estate Inv, Co., 
21 P.2d 699, 131 Cal.App. 496. 

Pa.—Schmidt v. Campbell, 7 A.2d 
664, 136 Pa.Super. 690. 

S.C.—Adams v. Wilkes, 109 S.E. 804, 
118 S.C. 93. 

Tex.—^Peacock v. Aug. A. Busch & 
Co., Civ.App., 231 S.W. 447. 
Wis.—Schultz V. Williams, 240 N.W. 
844, 207 Wis. 122. 

Delivery 

(1) Where delivery of instrument 
is not required to make it valid and 
effective, it may be introduced into 
evidence irrespective of the questiou 
whether it was actually delivered.— 
Brenner v. Lesher, 2 A.2d 731, 332 
Pa. 622. 

(2) Deed properly executed and 
recorded is properly admitted on be- 
haJf of grantee although it came 
.from grantor's possession, the ques- 
tion of its actual delivery belng one 
of fact.—^Bames v. Downlng Co., 114 
S.B. 223, 154 Ga. 363. 

(3) It is improper for the court 
on its own determination to exclude 
an instrument on the grround of non- 
dellvery where evidence as to that 
fact is in substantlal conflict, deter¬ 
mination of such preliminary fact 
belng for the Jury.—^Roberts v. Cyr, 
1 A2d 281, 136 Me. 39. 

Desoxlptlou 

(1) Description of grantor held 
not so defective as to render deed 
inadmisslble.—^Long v. Nadawah 
Lumber Co., 81 So. 26, 202 Ala. 623. 
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§ 679 


though it has been considered that extrinsic evi- 
dence to explain or remedy the defects is a pre- 
requisite to admission of the writing.^ 

An instrument, although invalid as an operative 
instrument, may be admitted in connection with and 
by way of inducement for other evidence on which 
a right is predicated,^ or as containing an admis¬ 
sion,5 as creating an estoppel,® as showing the terms 
of a contract,*^ as showing the hostility and extent 
of adverse possession,* as evidence of the mere 
fact of its execution,^ or for some other collateral 
purpose.io 

Where the entire contract between the parties is 
in two parts on separate sheets of paper, the court 
may properly refuse to admit into evidence one part 
without the other.^i 

Altered instruments. An altered instrument may 


or may not be admissible in evidence according as 
to whether or not the alteration is such as to in- 
validate the writing.^^ 

§ 679. Documents in Foreign Languagt 

Private wpltlngs In a foreign language may be In- 
troduced Into evidence. 

Instruments written in a foreign language may 
be admitted in evidence^^ in connection with a 
showing of their meaning in English,^^ but are not 
admissible without a translation into English,!® at 
least where the party offering the instrument has 
had an opportunity to have a translation made.^® It 
is sometimes required by statute that the transla¬ 
tion be swom to.^*^ 

Instruments partly in a foreign language are ad- 


(2) Descriptiori of subject matter 
in particulax Instruments held not 
so defective as to require their ex- 
clusion. 

Ala.—^Bllenburg v. Barksdale, 97 So. 
64, 210 Ala. 11—Davis v. Morgan, 
91 So. 318, 206 Ala. 576—^McMlllan 
V. Aiken. 88 So. 13«, 205 Ala. 36— 
City of Birmingham v. Kircus, 99 
So. 780, 19 Ala.App. 614. 

Ga.—Stanaland v. Home, 142 S.E. 
142, 166 Ga. 686—Southern Tlmher 
Co. V. Newport Land Co., 106 S.E. 
10*3, 161 Ga. 150—^Edenfleld v. Brin- 
son, 100 S.E. 3T3, 149 Ga. 377. 
Mo.—Schroer v. Brooks, 224 S.W. 53, 
204 Mo.App. 667, transferred, see, 
Sup., 200 S.W. 1068. 

N.H:.—Tuftonboro v. Willard, 197 A. 
404, 89 N.H. 263. 

Tex.—Cochran v. William Id. Rice 
Institute for Advancement of Lit- 
erature, Science and Art, Civ.App., 
123 S.W.2d 369, error refused. 

Injunctloii. 

Bxistence of injunction restraining 
oflQlcers of a Corporation from dlspos- 
ing of corporate a^sets which are 
applicable to payment of its debts 
does not preclude introduction of a 
deed by a receiver of such Corpora¬ 
tion executed under order of court.— 
Walton V. Morton, 169 S.E. 269, 172 
Ga. 789. 

XJnackiLOwledged InJitmments 

N.M.—Sandoval County Board of Bd- 
ucation v. Toung, 94 P.2d 608, 43 
N.M. 397. 

22 C.J. p 859 note 8 [e], 
tfudated InstnuneaBLt 
Tex.—^Flrst State Bank of Jackson- 
ville V. Smith, Civ.App., 36 S.W.2d 
760. 

3. Ala.—Swindall v. Ford, 68 So. 

■ 661, 184 Ala. 137. 

22 C.J. p 860 note 10. 

4, Ky.—^Mussinon*s Adm'r v. Her- 
rln, 67 S.W.2d 710, 713, 262 Ky. 
496, cltlng Ooxpiu Juris. 


Mo.—Hinkle v. Hinkle, 236 S.W. 30. 
22 C.J. p 860 note 11. 

5- B[y.—^Mussinon’s Adm’r v. Her- 
rln, 67 S.W.2d 710, 713, 252 Ky. 
496, citing Corpus Juris. 

N.C.—Sears v. Braswell, 149 S.R 
846. 197 N.C. 616. 

22 C.J. p 860 note 12. 
e. N.C.—Riley v. Carter, 81 S.E. 414, 
166 N.C. 334. 

S.C.—Smith V. Williams. 139 S.E. 

625, 141 S.C. 265, 64 A.L..R. 964. 
Tex.—Johnson v. Tunstall, Com.App., 
25 S.W.2d 828, reversin^ Tunstall 
V. Johnson, Civ.App., 13 S.W.2d 
240. 

7. Cal.—^lios Angeles Pumiture Co. 
V. Hansen, 188 P. 292, 46 CaLApp. 
6 . 

Colo.—Galvin v. Stokes, 191 P. 117, 

68 Colo. 376. 

Kan.—^Lewis v. Hunter, 40 P.2d 844, 
141 Kan.‘ 206. 

N.H.—^McCrillis v. American Heel 
Co., 165 A. 410, 85 N.H. 166. 

8. Tex.—Smith v. Victory, Civ.App., 

69 S.W.2d 438, error refused. 

22 C.J, P 860 note 14. 

9. lowa.—Singer v. Sheldon, 9 N-W. 
298, 66 lowa 364. 

Mo.—^German Elvangelical B. Church 
of Concordia v. Reith, 39 S.W.2d 
1067, 1065, 327 Mo. 1098, 76 A.L».R. 
606, citing Corpus Juris. 

10. N.J.—Guilder v. Boonton-Plne 
Brook-New York Bus Co., 164 A. 
316, 110 N.J.Law 103—Reider v. 
Slockbower, 153 A. 604, 107 N.J. 
Law 381. 

22 CJ. p 860 note 16. 

To lix date of paymeut 
Mo.—Schroer v. Brooks, 224 S.W. 53, 
204 Mo~A.pp. 667, transferred, see, 
App., 200 S.W. 1068. 

To lix prioe of arti<de 
U.S.—Tucker v. Traylor Engineering 
& Mfg. Co., C.C.A.Okl., 48 P.2d 783. 

11. Mlch.—^Dinneua v. Bloomfleld 
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Hilis Dand Co., 181 N.W. 986, 214 
Mich. 54. 

12. Ga.—^American Surety Co. of 
New York v. Citizens* Bank of Col- 
quitt, 172 S.E. 801, 48 Ga.App. 448. 

111.—Genslinger v. New Illinois Ath- 
letic Club of Chicag-o, 252 111.App. 
298, reversed on other grounds 171 
N.E. 614, 339 111. 426. 

Pa.—Schmidt v. Campbell, 7 A.2d 
654, 136 Pa.Super. 690. 

22 O.J. p 860 note 17, p 934 note 43 
—2 C.J. p 1194 note 81 [b], p 1211 
note 24 [c], p 1229 note 64 [d]. 
X>efaced exhibit 

If exhibit, consisting of business 
papers, to deposition is produced by 
party and shown to have been in his 
possesslon at all times, burden is not 
on adverse party to show how ex¬ 
hibit became defaced.—John P. Mills 
Organization v. Bell, 37 S.W.2d 6'80, 
226 Mo.App. 685. * 

Hospltal reoord 

(1) A hospital record, bearing in- 
dications of alterations. Is not ad- 
mlssible in evidence without satis- 
factory explanation of the altera¬ 
tions.—Franklln v. Atlantic & C. Air 
Line R. Co., 64 S.E. 578, 74 S.C. 333. 

(2) Admissibility of hospitaJ rec- 
ords generally see infra § 728. 

13. Tex.—^Ross v. Sutter, Civ.App., 
223 S.W. 273. 

22 C.J. p 860 note 18. 

14. 111.—^Loehde v. Glos, 106 N.E. 
940, 265 111. 401. 

22 C.J. p 860 note 19. 

15. Tex.—^Lacoma v. Canto, Clv. 
App., 236 S.W. 1013. 

22 C.J. p 861 note 20. 

16- Porto Rlco.—^B^ranceschi v. 
Jones, 8 Porto Rico Fed. 472. 

17- Mo.—^Noble V. Cates, 130 S.W. 
302, 230 Mo. 189. 
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missible at least to the extent of the Eng^lish words 
which they contain.^^ 

§ 630. Recording or Failure to Record 

In absence of statute so requiring, failure to record a 
private writing does not preclude Its Introduction into 
evidence. 

The failure to record a written instrumenti® or to 
record it within a particular time®® does not ren- 
der it inadmissible in evidence unless a different rule 
is established by statute ;®i and even if the statute 
requires recording in order that the instrument shall 
be evidence it is sulSicient that the instrument be 
recorded before it is offered and it is not necessary 
that it shall have been recorded before the com- 
mencement of the action in which it is sought to be 
used.®® A paper referred to and described as “re¬ 
corded in the clerk^s office” of a certain county may 
be read in evidence in connection with the instru- 
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ment making such reference, although it was im- 
properly spread on the record.®® 

§ 681. Collateral Writings 

Collateral writings are admissible In explanation of 
an Instrument which refers to them and under certain 
circumstances shouid be Introduced. 

Collateral writings expressly referred to and 
made a part of an instrument introduced in evi¬ 
dence are admissible in explanation of the latter,®^ 
although the collateral writing is between third 
persons.®^ Indeed it is held that an instrument 
made subject to another writing or expressly re- 
ferring thereto for the ascertainment of the terms 
of the entire contract will not be received without 
the introduction of the writing referred to;®® but 
this rule is inapplicable to an instrument which, al¬ 
though subject to or referring to another, is com¬ 
plete in itself.®^ 


EVIDENCE 


2. Book Entries 


§ 682. In General 

Whlle the mere fact that unofflctal statements are 
In the form of written entries will not necessarlly render 
them admissible, such entries are frequently received 
in evidence because of necesslty when the circumstances 
under which they are made tend to guarantee their 
trustworthiness. 

The mere fact that unofficial statements of third 


persons, or of a party in his own favor, are in the 
form of written entries will not render them ad¬ 
missible unless a foundation is laid for their admis- 
sion under some recognized rule of law.®® As, how- 
ever, such entries are frequently made at a time 
when there is no motive to misrepresent or to make 
false entries, and under such circumstances as to 


18. Tex.—-Lawrence v. Cananea Con- 
sol. Copper Co., S. A., Clv.App., 237 
S.W. 959, dismissed for want of 
jiirlsdlction. 

19. U.S.—Pond V. Goldstein, C.C.A. 
Alaska, 41 F.2d 76. 

Cal.—^Motor Inv. Co. v. Breslauer, 221 
P. 700, e4 Cal.App. 230. 

Ga.—Singrer Sewing Mach, Co, v. 
Wardlaw, 116 S.E. 207, 29 Ga.App, 
626. 

Ind.—BCawklns v. Motor Bank of 
Denvar, Colo., 150 N.E. 118, 84 Ind. 
App. 122. 

Ky.—Culton v. Slmpson, 127 S.W.2d 
826, 277 Ky. 808. 

La.—Stato ex rei. Adema v. Meraux, 
184 So. 825, 191 La. 202. 

W.C.—^Proffltt v. State Mutual Fire 
Ina Co., 97 S.E. 685, 176 N.C. 680. 
Tex.—^De Ramirez v. De Ramirez, Civ. 

App., 29 S.W.2d 872, error refused. 
Va.—^F. D. Cummer & Son Co. v. R, 
M. Hudson Co., 127 S.E. 171, 141 
Va. 271. 

22 C.J. p 861 note 23. 

90u Ala.—Turner v. Davis, 64 So. 
958, 186 Ala. 77. 

SI. Ga.—^E. E. Forbes Plano Co. v. 

Oliver, 74 S.B. 713, 11 GaApp. 65. 
Pbilippine.—^Ravago v. Bacud, 10 
PhUippine 60. 

Tex.—Gcode v. Martinez, Clv.App., 
287 S.W. 676. 


Pxoof of recordation 

The original of a Southi Carolina 
chattel mortgage which was ac- 
knowledged and in proper form for 
recording was properly received in 
evidence, where there was evidence 
that mortgage was given to proper 
offlcer for recordation and was re¬ 
corded in his presence, notwlthstand- 
ing proof of recordation was not in 
accordance with the Virginia stat- 
utes.— ^P. R. Smlth Motor Sales v. 
Lay, 3 S.B.2d 190, 173 Va. 117. 

Statute Inapplicable 

A statute relating to record of In¬ 
struments has no application to the 
introduction in evidence of an In¬ 
strument in writing executed long 
prior to the adoption of such stat¬ 
ute.—Ross V. Sutter, Tex.Civ.App., 
22^3 S..W. 273. 

22. U.S.— IT. S. V. 7,405.3 Acres of 
Land in Maeon, Clay and Swain 
Counties, C.C.A.N.C., 97 F.2d 417. 

Ala.—^Patterson v. Johnson, 143 So. 
560, 225 Ala. 401. 

N.C.—^Pennell v. Brookshire, 136 S 
B. 257, 193 ISr.C. 73—Royol v. Pope 
& Parish, 98 S,B. 599, 177 N.C. 206. 
22 C.J. p 861 note 26. 

23. W.Va.—Qoad v. Walker, 80 S. 
B. 873, 73 W.Va. 431. 
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24. Mo.—Robertson v. Kochtitaky, 
App., 217 S.W. 643. 

22 C.J. p 861 note 28. 

Necesslty of prellminary proof 
In action on Insurance policy 
which referred to manual, excluding 
manual as evidence was proper, 
where it had not been proved.—Wan- 
ner v. Columbia Casualty Co., 147 A 
196, 7 N.J.Misc. 753. 

25. Pa.—^Blalr v. Hum, 2 Rawle 104. 
S.C.—Lee v. Unkefer, 65 S.E. 989. 

67 S.B. 2'46, 85 S.C 199. 

2&t Md.—Hammond v. Norrls, 2 
Harr. & J. 130. 

Mlch.—Chapman v. Crooks, 2 N.W. 
924, 41 Mich. 595. 

27. Tex.—Oakland Cemetery Lot 
Owners’ Ass^n v. Castleberry, Clv. 
App., 25 S.W.2d 639. 

22 C.J. p 861 note 31. 

28. Ala.—Coleman v. Adkins, 168 So. 
184, 232 Ala. 351. 

Mo.—Cromeens v. Soverelgn Camp, 
W. O. W., 233 S.W. 287, 208 Mo. 
App. 11. 

Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Hugo, 194 A. 904, 328 
Pa- 116—Kelber v. Keifaer, 98 Pa. 
Super. 172. 

Tex.—^Hearon v. Jackson, Clv.App., 
109 S.W.2d 230, error dismissed. 

22 C.J. P 861 note 32. 
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be of a reliable character, and as they frequently 
form the only available evidence of the facts stat- 
ed, the rule is subject to modifications under which 
such entries are admitted in many cases.^^ 

§ 683. Entries in Regular Course of Business 

a. In general 

b. Regular entry rule 

c. Res gestae 

d. Books of particular persons 
a. In General 

As a general rule books of account of a party are 


admissible In his favor to show the transactions record- 
ed when a proper foundation Is laid. 

A very generally established rule, adopted by stat¬ 
ute in some jurisdictions and sometimes spoken of 
ae '*the shopbook rule,*' is that books of account 
of a party, or entries therein, are admissible in his 
favor to show the recorded transactions when a 
proper foundation is laid and the requisites to ad- 
missibility considered in §§ 684-690 infra have been 
met.3<^ Such books of account or book entries are 
received as an exception to the hearsay rule^^ large- 
ly because of necessity^^ and because their normal 
import speaks for truthfulness and completeness.®* 


29. Mich.—Hartford Pire Ins. Co. v. 
Baker, 241 N.W. 871, 257 Mich. 
651. 

Utah.—Newton v. Tracy Loan & 
Trust Co., 40 P.2d 204, 88 Utah 547, 
reversed on other gprounds 56 P.2d 
624, 88 Utah 568. 

22 C.J. p 862 note 33. 

To adxnlt book entries as exoeptlon 
to hearsay rule, there must appear: 
First, practical necessity for their 
introduction; and second, circum- 
stantlal gruaranty that the transac¬ 
tions occurred as recorded.—Cub 
Fork Coal Co. v. Pairmont Glass 
Co., C.C.A.Ind., 19 P.2d 273.' 

Chiaranty of trustworthlness 

In a suit Involvingr a.complexity 
of transactions by large business 
concerns, If an entry be ofCered m 
evidence which is proved as part of 
a regular system, and is substantially 
contemporaneous, anjd conceming 
which no motive for falslflcation and 
no probability of negligent error is 
observed, there exists that reasona- 
ble guaranty of trustworthlness 
which warrants Its reception In evi¬ 
dence.—The Spica, C.C.A.N.Y., 289 
P. 436. 

Agreement to use ledger In settle- 
mant 

In action against Corporation on 
note, where Issue was whether note 
was included in a particular settle- 
ment, evidence as to agreement of 
parties to use corporationes ledger 
and to base settlement thereon made 
pages of corporationes ledger admis¬ 
sible.—City Nat. Bank & Trust Co. of 
Ohlcago V. Oberheide Coal Co., 30 N. 
B.2d 763, 307 Ill.App. 619. 

30. Ala.—^Hartford Pire Ins. Co. v. 
Owen, 116 So. 310, 22 Ala.App. 414. 

Arlz.—School Dlst. No. 1, Apache 
Counly. V. Whlting, 107 P.2d 1075— 
Condos V. Andalft, 206 P. J594, 24 
Ariz. 38. 

Cal.—Patrlck v. Tetzlaff, 189 P. 116. 
46 CaLApp. 243. 

Conn.—T. Barbour Brown & Co. v, 
Canty, 161 A. 91, 116 Conn. 226, 
83 A.L.R. 801—MacPayden v. Paul, 
128 A. 650, 102 Conn. 243. 

Del.—^Bdsall v. Rockland Paper Co., 


194 A. 116, 8 W.W.Harr. 495—Bem- 
ingtcn Mach. Co. v. Wilmingrton 
Candy Co., 66 A. 465, 22 Del. 288. 

Ga.—Parley v. Groover, 3 S.E.2d 135, 
60 Ga.App. 169. 

Minn.—Meyers v. Barrett & Zlm- 
merman, 264 N.W. 769, 196 Minn. 
276. 

Miss.—Greene v. Greene, 110 So. 218, 
146 Mias. 87. 49 A.L.R. 665. 

N^.H.—Doe V. Liucy, 139 A. 750, 83 
N.H. 160. 

N.T.—^Warner Quinlan Co. v. Ben 
Charat, Inc., 267 N.T.S. 722, 725. 
143 Misc. 443, citing Ck>rpTis Jtu 
rls. 

N.D.—Baldwln Piano Co. v. Wylie, 
247 N.W. 397, 63 N.D. 216. 

Okl.—Okla horna Natural Gas Co. v. 
McParland, 229 P. 216, 103 Okl. 6. 

Or.—Pacific Trading Co. v. Sun Ins. 
Office, 25 P.2d 1052, 145 Or. 211— 
Pacific Trading Co. v. Sun Ins. 
Office, 13 P.2d 616, 140 Or. 314— 
Warren Const. Co. v. Grant, 299 
P. 686, 137 Or. 410, rehearing de- 
nied 2 P.2d 1118, 137 Or. 410. 

Pa.—Pringle v. Neff, 172 A. 26, 112 
Pa.Super. 647—In re Barclay^s Es- 
tate, 20 Pa.Dist. & Co. 626—In re 
Walkei^s Estate, 63 York Leg.Rec. 
1 . 

R. I.—Sandsea v. No-B[ap Closures, 
14 A.2d 655. 

S. C.—^Emplre Buggy Co. v. Moss, 161 
S.E. 788, 154 S.C. 424—W. T. Raw- 
leigh Co. v. Thompson, 114 S.B. 702, 
122 S.C. 43. 

Tex.—Thaxton v. Bailey-Moline 

Hardware Co., Civ.App., 61 S.W.2d 
134—Coon V. Ewing, Civ.App., 276 
S.W. 481—^Flrst Nat. Bank v. Rush, 
Civ.App., 227 S.W. 378, modified on 
other grounds, Com.App., 246 S.W. 
349, motion granted 249 S.W. 183. 

Utah.—Clayton v. Metropolitan Life 
Ins. Co., 85 P.2d 819, 823, 96 Utah 
331, 120 A.L.B. 1117. 

Va.—Ratliff v. Jewell, 149 S.B. 409, 
163 Va. 315, 67 A.LR. 1641. 

Wyo.—Sneider v. Big Hom Milling 
Co., 200 P. 1011, 1015, 28 Wyo. 40, 
citing Corpus dTuils. 

22 C.J. p 862 note 34. 

Admisslbility of miscellaneous pa- 
pers, Instruments, and records 
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made In regular course of busi¬ 
ness generally see infra § 732. 
Hlstorical developmeut of rule 
N.Y.—^Warner Quinlan Co. v. Ben 
Charat, Inc., 257 N.Y.S. 722, 143 
Misc. 443. 

Or.—Radtke v. Taylor, 210 P. 863, 
105 Or. 569, 27 A.L.R. 1423. 
Admisslbility not regulated by stat¬ 
ute 

In Oregon there is no statute regu- 
lating the use of shopbooks as evi¬ 
dence.—Radtke v. Taylor, supra. 

ITot the only evldeuce admissible 
Books of original entry of a 
merchant are not the only evidence 
that may be presented in support of 
a running account.—^Vondersmith v. 
Kloidt, 17 A.2d 706, 143 Pa.Super. 
170. 

Shopbook rula applies ouly to ac- 
couut books, In a striet sense, of the 
parties to the action.—Tledt v. Lar- 
son, 219 N.W. 906, 174 Minn. 658. 
Rule Iu Sngland 

Or.—Radtke v. Taylor, 210 P. 863, 105 
Or. 659, 37 A.L.R. 1423. 

22 C.J. p 864 note 47. 

Rule repudlated 

(1) In Louisiana, under a statute 
so providing, the books of mer- 
chants cannot be given in evidence 
in their favor.—Royal Products v. 
Johnson, La.App., 191 So. 329—22 C. 
J. p 864 note 48. 

(2) The statute, however, has been 
relaxcd in numerous cases.—^Royal 
Products V. Johnson, supra. 

(3) Thus, as appears in S 692 e 
infra, book entries made by clerka 
unavailable as wltnesses may in cer- 
tain cases be admitted. 

31- Ky.—Hopkins* Ex*x v. Osbome, 
128 S.W.2d 675, 278 Ky. 229. 
Mont.—^Meagher v. Harrington, 264 
P. 432, 78 Mont. 457. 

32. Del.—Bdsall v. Rockland Paper 
Co., 194 A. 115, 8 W.W.Harr. 496. 
Ky.—^Hopkins' Ex’x v. Osborne, 128 
S.W.2d 575, 278 Ky. 229. 

Mont.—Meagher v. Harrington, 264 
P. 432, 78 Mont. 457. 


33- Minn.—^Meyers v. Barrett & Zlm- 
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The nile was originally sanctioned because the com- 
mon-law rule, rendering parties and interested per- 
sons incompetent to testify in their own behalf, re- 
quired such an exception in order to prevent a fail- 
ure of justice, since the business of tradesmen was 
often carried on without clerks on whose testimony 
they might rely, and since many of their transac- 
tions, on account of their variety and minuteness, 
were necessarily not in the presence of witnesses 
but the statutory nile permitting parties and in¬ 
terested persons to testify in their own behalf does 
not abrogate the rule under discussion, so that even 
where parties are competent as witnesses they may 
nevertheless introduce their books of account in ev- 
idence.5® 

Secondary evidence. Some of the cases proceed 
on the theory that account books are in the nature 
of secondary evidence,*® and are admissible only 
after it is made apparent that it is not within the 
power of the party to produce better evidence,**^ 
but it has been said on the other hand that the use 
o£ one’s own books, verified by his oath, is not sec¬ 
ondary evidence,** and that the existence of other 
testimony does not prevent the admission of such 
books under the shopbook rule.** 

Distinguished from other rules, The shopbook 
rule should not be confused with the rule permit¬ 
ting the use of book entries to refresh memory, see 
the C.J.S. title Witnesses § 358, also 70 C.J. p 586 
note S4-p 587 note 63; nor with the rule permit¬ 
ting the reception of book entries as admissions 
against interest, see §§ 694-695 infra; nor with any 
rule which permits the use of book entries to cor¬ 


roborate or contradict the testimony of a witness, 
see the C.J.S, title Witnesses §§ 639, 648, also 22 
C.J. p 892 note 62-p 893 note 64, and 70 C.J. p 1175 
note 75 and p 1182 note 72-p 1183 note 79. These 
rules are to be distinguished from the shopbook 
rule which possesses characteristics, historical and 
inherent, which serve at all times to differentiate 
it.40 

Under the Uniform Business Records As Evi^ 
dene e Act, and similar statui es, authorizing the ad¬ 
mission of records of transactions and events made 
in the regular course of business, books of account, 
and entries therein, are admissible in evidence when 
the statutory requirements are complied with.41 
One of the purposes for the enactment of these 
statutes was to simplify the rules relating to the ad- 
missibility of books of account,^2 and it has been 
held that such a statute must be interpreted in the 
light of the shopbook rule to which it is related.^* 

Corrohoration of books. A party may corrobo¬ 
rate accounts shown by books admitted in evidence 
by testifying to the facts recorded in such books 
from his own personal knowledge.^^ 

b. Regular Rntry Rule 

Regular entries made in the course of business by 
ona no longer avallable as a. witness are admissible In 
evidence. 

In addition to the shopbook rule, another very 
generally established rule, adopted by statute in 
some jurisdictions and sometimes spoken of as “the 
regular entry rule,^' is that regular entries made 
in the course of business by one no longer avail- 


mennan, 264 N.W. 769, 196 Mlnn. 
276. 

Utebnttlnsr sngffestloiL of fraud 

Payments entered in books of com- 
pany in regular course of business, 
Intermingled with other daily en¬ 
tries, spread over period of years, 
have strong probative force and tend 
to overcome presumption or sug- 
gestion of fraud in entry thereof.— 
Blum V. Sexton, 172 A. 333, 116 N.J. 
Eq. 16, afflrmed 176 A. 158, 117 N.J. 
Eq. 417. 

34. N.T.—Shmargon v. Rosenstein, 
182 N.Y.S. 343, 192 App.Div. 143— 
Warner Quinlan Co. v. Ben Charat, 
Inc., 257 N.T.S. 722, 148 Misc. 443. 
Or.—Radtke v. Taylor, 210 P. 863, 106 
Or. 669, 27 A.L.R. 1423. 

22 C.J. p 863 note 36. 

36. N.T.—Warner Quinlan Co. v. 
Ben Charat, Inc., 267 N.T.S. 722, 
143 Misc. 443. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 569, 27 A.L.R. 1423. 

22 C.J. p 863 note 38. 


36. Wash.—Hull v. Seattle, R. & S. 
R. Co., 110 P. 804, 60 Wash. 162. 

22 C.J. p 864 note 46. 

37. Ga.—^Bracken v. Dillon, 64 Ga. 
248, 37 Am.R. 70. 

22 C.J. p 864 note 46. 

38. Mass.—^Mathes v. Robinson, 8 
Mete. 269, 41 Ajn.D. 605. 

22 C.J. P 864 note 46. 

39. Conn.—^Peck v. Abbe, 11 Conn. 
207. 

Del.—^Edsall v. Rockland Paper Co., 
194 A. 116, 8 W.W.Harr. 496. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 669, 27 A.L.R. 1423. 

22 C.J. p 864 note 46. 

That witness has testilLed to faots 
in Issue in connectlon with plaln- 
tiff's books is not ground for exclud- 
ing plalntlff's ledger sheets.—Cush- 
Ing v. Riddell, Tex.Civ.App., 266 S. 
W. 479. 

40 . Or.—^Radtke v. Taylor, 210 P. 
863, 106 Or. 659, 27 A.L.R. 1423. 

41. N.T.—Johnson v. Lutz, 170 N.B. 

617, 263 N.T. 124, affirming 234 
N.T.S. 828, 226 App.Div. 772— 
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Warner Quinlan Co. v. Ben Charat. 
Inc., 267 N.T.S. 722, 143 Misc. 443. 
Pa.—Williams v. Capies, 20 A.2d 302. 
R.I.—^Albert S. Eastwood Lumber Co. 
V. Britto, 166 A. 364, 61 RI. 

406. 

42 . N.T.—Johnson v. Lutz, 170 N. 

B. 617, 263 N.T. 124, affirming 234 
N.T.S. 328, 226 App.Div. 772—Roge 
V. Valentine, 7 N.T.S.2d 968, 266 
App.Div. 476, reargument denied 9 
N.T.S.2d 900, 256 App.Div. 817, re¬ 
verse d on other grounds 20 N.E.2d 
751, 280 N.T. 268, reargument de¬ 
nied 21 N.B.2d 696, 280 N.T. 809— 
Warner Quinlan Co. v. Ben Charat, 
Inc., 267 N.T.S. 722, 148 Misc. 

443. 

43. N.T.—^Roge V. Valentine, 7 N.T. 
S.2d 958, 265 App.Div. 476, reargu¬ 
ment denied 9 N.T.S.2d 900, 256 
App.Div. 817, reversed on other 
grounds 20 N.B.2d 761, 280 N.T. 
268, reargument denied 21 N.E.2d 
696, 280 N.T. 809. 

44 . Cal.—Shields v. Raucho Buena 
Ventura, 203 P. 114, 187 Cal. 669. 
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able as a witness,^® as in the case of death,46 are 
admissible in evidence when a proper foundation is 
laid. While this rule is closely related in principle 
to the shopbook rule, the two rules are not the 
same,^7 the difference being that the regular entry 
rule permits the admission of regular entries made 
in the course of business, the entrant being no 
longer available as a witness, whereas the shop¬ 
book rule sanctions the admission of a narrower 
class of regular entries made by a party to the suit 
whether available as a witness or not.'^^ 

c. Ees Gest» 

In some instances book entries have been consid- 
ered to be part of the res gestae of the transaction to 
which they relate and to be admissible as such. 

In some cases it has been considered that book 
entries are a part of the res gestae of the transac¬ 
tion to which they relate and are admissible for that 
reason;^® but it has also been asserted that the 
theory on which books of account are admitted in 
evidence is not founded on the principle that the 
entries are part of the res gestae, but, as has been 
seen, on necessity;®® and certainly the res gestae 


rule is not applicable to a mere entry of a fact by 
a party apart from any act which it is calculated to 
elucidate,si or to an entry which covers the entire 
transaction, that is, the principal fact in issue, and 
does not relate merely to contemporaneous facts 
leading up to the main issue.®^ 

d. Books of Faiticnlar Fersons 

Ordinarii/ the books of all persons praotlclng In a 
regular craft or occupation which makes it necessary 
for books to be kept as the record of transactions are 
admissible in evidence to prove the usual subjects of 
book charges in such business. 

The general rule has been laid down that the 
books of all persons practicing in a regular craft 
or occupation which makes it necessary for books 
to be kept as the record of transactions are admis¬ 
sible in evidence to prove the usual subjects of 
book charges in such business but the books of 
account of those who are not engaged in regular 
business are not admissible to prove an accotuit.^^ 
The rule has been applied so as to admit the books 
of attomeys;55 banks,^^ farmers or planters;®^ 
keepers of gristmills^S or sawmills;^^ merchants 


45. Del.—^Edsall v. Rockland Paper 
Co., 194 A. 115, 8 W.W.Harr. 496. 
Entries by clerks or third persons 
unavallable as witnesses see infra 
§ 692 c. 

4a Ala.—Tucker v. Tucker, 133 So. 
714, 222 Ala. 595. 

Cal.—Warren v. Hlltscher, 295 P. 

636, 111 Cal.App. 318. 

Mass.—^Doane v. Doane, 130 N.E. 484, 
238 Mass. 106. 

Or.—^Radtke v. Taylor, 210 P. 863, 105 
Or. 659, 27 A.L.R. 1423—0'Day v. 
Spenoer, 189 P- 394, 96 Or. 78. 
Batrles by auuaauexLses 

The fact that entries in the book 
of account of deceased were made by 
third persons did not render the book 
inadmissible In evidence, where such 
persons wrote in the presence of de¬ 
ceased and pursuant to his orders, 
actinff as mere amanuenses, to re- 
lieve him of the distasteful labor 
of wrltinff.—^Dameron v. Harris, 219 
S.W. 964, 281 Mo. 247. 

47. Del.—^Bdsall v. Rockland Paper 
Co.. 194 A. 116, 8 W.W.Harr. 495. 
'1& DeL—^Edsall v. Rockland Paper 
Co., supra. 

BZy.—Gus Dattilo Fniit Co. v. Douls- 
ville & N. R. Co., 37 S.W.2d 866, 
238 Ey. 322. 

N.Y.—Warner Quinlan Co. v. Ben 
Charat, Inc., 267 N.T.S. 722, 143 
Misc. 443. 

Or.—Radtke v. Taylor, 210 P. 863, 
106 Or. 669, 27 A.L.R. 1423, 

49. Ga.—^Eley v. Holden, 172 S.E. 
76, 48 Ga.App. 152—Smlth v. Mar- 
but-Williams Lumber Co., 139 S.E. 
590, 37 Ga.App. 239. 


Ind.—Catherwood v. Ford, 156 N.B. 

567, 86 Ind.App. 228. 

Mo.—^Roland v. Gassman, App., 44 S. 
W.2d 658—Welch-Sandler Cernent 
Co. V. Mullins, App., 31 S.W.2d 86 
—Gordon & Koppel Clothlng Co. v. 
New York Cent. R. Co., App., 286 
S.W. 765—Jungkind Photo Supply 
1 Co. V. Yates, App., 267 S.W. 820. 
N.D.— Vargo Mercantile Co. v. John¬ 
son, 181 N.W. 963, 47 N.D. 304. 

Pa.—^In re Hanna's Bstate, 81 Pa, 
Super. 169. 

Tex.—^Hartford Accident & Indemni- 
ty Co. V. Shaw, Civ.App., 8 S.W.2d 
196, error dismissed. 

Wash.—Timewell Inv. Co. v. Beck- 
with, 198 P. 736, 116 Wash. 102. 
22 C.J. p 863 note 42, p 885 note 91. 

50. Ala.—Sharp v. Blanton, 69 So. 
889, 194 Ala. 460. 

22 C.J. p 864 note 43. 

51. N.H,—^Leigrhton v. Sargrent, 31 N. 

H. 119, 64 Am.D. 323—^Batchelder v. 
Sanbom, 22 N.H. 325. 

52 . R.L—McKeen v. Providence 
County Sav. Bank, 54 A. 49, 24 R. 

I. 542. 

22 C.J. p 886 note 92. 

53. Mo.—Davis v. McClelland, 170 S. 
W. 691, 186 Mo.App. 130, 186. 

22 C.J. p 866 note 71. 

54 . Ga.—^Blanchard v. Johnson, 83 
S.E. 104, 142 Ga. 447. 

N.Y.—^In re Pappalau’s Bstate, 27 N. 

Y.S.2d 787, 261 App.Div. 706. 
partloular books haid inadmissible 
Where bequest to son was sub- 
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, Ject to payment of specifled sum to 
other son, son's entries of payments 
made to other son, in book relatingr 
to 8on*s personal alCairs, did not re¬ 
late to any **business” wlthin terms 
of statute authorizingr admission in 
evidence of records made in regrular 
course of business.—Sullivan v. Sul- 
llvan, 31 N.E.2d 166, 66 Ohio App. 
315. 

55. Cal.—^EAins v. First Nat. Bank, 
86 P.2d 936. 30 Cal,App.2d 447. 

22 C.J. p 866 note 73. 

59. Mo.—^Kegran v. Park Bank of St. 
Joseph. 8 S.W.2d 868, 320 Mo. 623, 
modifled on other grounds 15 S.W. 
2d 333, 320 Mo. 623. 

Private banker^s books of origrinal 
entry. kept by hlmself and his clerk 
in regrular course of business, where 
entrants have personal knowledgre of 
transactions and identlfy them and 
authentlcate the entries, are admis¬ 
sible, without judlcial reflection on 
their authenticity and evidentlary 
value.—^D1 Bacco v. Benedetto, 95 S. 
R 601, 82 W.Va. 84. 

57. N.Y.—Tomlinson ▼. Borst, 30 
Barb. 42. 

22 C.J. p 866 note 74. 

58. S.C.—Bicum v. Davis, 44 S.C.L. 
367. 

59. S.C.—Gordan v. Arnold, 12 S.C. 
L. 617. 

ea Tex.—^Thaxton v. Balley-Mollne 
Hardware Co., Civ.App., 61 S.W.2d 
134. 

22 C.J. p 866 note 77. 
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physicians printers schoolmasters,®® and 
tradesmen and mechanics biat it has been held 
not to extend to books of a keeper of a billiard ta- 
ble;®5 a gambler;®® a peddler;®^ a scrivener;®* a 
joume3anan shoemakeror the accounts of a 
guardian kept with his ward.'^<^ Under some stat¬ 
utos the privilege of introducing account books in 
evidence is extended to either party in ali suits and 
actions, whether or not the parties are merchants.'^^ 

§ 684. — Requisites to AdmissibiKty in 
General 

a. In general 

b. Suppletory oath and proof of hand- 

writing 

c. Identification of books 

d. Keeping clerk 

e. Proof of correctness of accounts 

f. Proof of delivery of goods or per- 

formance of Services 


32 C.J.S. 

g. Nature of business in which books 
kept 

a. In General 

In order that the books of a party may be received 
fn his favor a proper foundatlon must be lald by proof 
of thelr character, aifthentlcity, correctness, and regu- 
larity, uniess the adverse party admits these matters. 

In order that the books of a party may be re¬ 
ceived in his favor, a foundation must be laid by 
proof of their character, authenticity, correctness, 
and regularity,*^^ uniess the adverse party admits 
these matters;*^® and if there is a statute goveming 
the admissibility of such books, the foundation pre- 
scribed by it must be laid.74 The mere fact that 
a book of accounts has been admitted on a previous 
trial of a case does not dispense with the necessity 
of laying a proper foundation when it is sought to 
introduce it at a subsequent trial.75 

Relevancy and materiality, To be admissible in 


61. Pa.—^In re Walker’s Bstate, 53 
York Legr.Rec. 1. 

22 C.J. p 866 note 78. 

Statute repealed by impUoatlou 
A statute providing generally for 
the admission of books of accounts 
of varlous porsons Includlng physi¬ 
cians has been held to supersede an 
earlier statute providlng for the ad- 
naissibility of books of account of 
physicians only.—Jones v. Belue, 
Ala., 200 So. 886. • 

62. S.C. —Thomas v. Byott, 11 S.C. 
Ii. 186. 

63. N.J.—Oliver v. Phelps, 21 N.J. 
Law 597. 

22 C.J. p 866 note 80. 

64. Mlnn.—Woolsey v. Bohn, 42 N. 
W. 1022, 41 Minn. 235. 

22 C.J. p $66 note 81. 

65. S.C. —^Boyd v. Ladson, 16 S.C.Ii. 
76, 17 Am-D. 707. 

66. Ohio.—Worland v. McGill, 160 
N.B. 478. 26 Ohio App. 442. 

87. S.C.—^Thayer v. Deen, 20 S.C.Ii. 
677. 

6a S.C.—Watson v. Blgelow, 3 S.C. 
L. 127—Slade v. Teasdale, 2 S.C.L. 
172. 

69. Ga.—Schall v. Eisner, 58 Ga. 
190. 

90. N.Y.—^Powler v. Hebbard, 57 N. 

T.S. 631, 40 App.Dlv. 108. 

71. ria.—^Dunbar v. Wright, 20 
Fla. 446. 

22 C.J. p 866 note 87. 

72- tr.S.—^Hagran Coal Mines v. New 
State Coal Co.. C.C.AN.M., 30 F. 
2d 92, 93, citingr Corpus Juris. 
Miss.—Greene v. Greene, 110 So. 218, 
145 Miss. 87, 49 AL-H. 565. 

Mo.—^Lee v. Armour Bldg. Co., App., 
18 S.W.2d 102—Gordon & Koppel 
Clothlng Co. Y. New York Cent. R. 


Co., App., 286 S.W. 766, 766, citing 

Oorpus Juris. 

Mont.—^Meagher v. Btexrington, 264 
P. 432, 78 Mont. 457. 

N.J.—Glen v. Marcus, 177 A 439, 13 
N.J.Misc. 213. 

Ohio.—Worland v. McGill, 160 N.B. 

478, 26 Ohio App. 442. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 146, 
error dismissed. 

W.Va.—Martufl v. Daniels, 129 S.B. 

709, 99 W.Va. 673. 

22 C. j. p 864 note 50. 

Foundation required as to book en- 
tries olfered as admissions see in¬ 
fra S 694. 

Proof of correctness generally see 
Infra § 684 e. 

PrellmiiLary proof held suAcleut 

(1) In general. 

Ala.—^Monk V. Stuart, 86 So. 629, 204 
Ala. 662. 

Cal.—^Warren v. Hiltscher, 296 P. 

536, 111 CalApp. 318. 
lowa.—Strohineier v. Anderson, 192 
N.W. 811, 196 lowa 828. 

B.I.—P. D. Cecca & Co. v. Antonelli, 
164 A 87, 61 R.I. 280. 

22 C.J. p 864 note 60 [a]. 

(2) Sufficient foundation for ad¬ 
mission of plaintiffs account book 
was laid by showlng that it was in 
his handwriting, that he kept it in 
the ordinary course of his employ- 
ment, and that the entries were cor- 
rect and made by hlm trom time to 
time as the transactions took place. 
—Wasley v. Dryden, 212 P. 491, 66 
Mont. 17. 

preUmlnary proof held iiutufflolent 

Cal.—Creighton v. Creighton, 43 P. 
2d 1104, 6 Cal.App.2d 270. 

73- Ala.—Wise v. Puller, 66 So. 827, 
11 AlaApp. 427, 
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Tex.—Counts v. Quin, Civ.App., 9 S. 
W.2d 394. 

74. Ala.—^Hatcher v. Lammons, 112 
So. 120, 216 Ala. 648—Garnett v. 
Pierce, 85 So. 610, 204 Ala. 186. 

Ariz.—Condos v, Andalft, 206 P. 694, 
24 Ariz. 38. 

Ga.—^Kennedy & Pike v. Phillips, 
128 S.B. 779, 34 Ga.App. 166. 

111.—^In re Weiss' Bstate, 20 N.B.2d 
177, 299 IlIApp. 620. 
lowa.—In re Cummins' Bstate, 286 
N.W. 409, 226 lowa 1207—Alguist 

V. Thompson, 251 N.W. 609— 
Thompson v. Burnsmeyer, 171 N. 

W. 584. 

Mass.—Gold v, Marshall, 167 N.E. 
699, 260 Mass. 492—^Rockport 

Granite Co. v. Pium Island Beach 
Co., 142 N.E. 834, 248 Mass. 290. 
N.D.—^Baldwin Piano Co. v. Wylle, 
247 N.W. 397, 63 N.D. 216. 

Okl.—Oklahoma Natural Gas Co. v. 

McFarland, 229 P. 216, 103 Okl. 6. 
22 C.J. p 864 note 50. 

Rxteut of prellxnluary proof ra. 
4uired 

Where the statute so provides, 
entries in books of account are ad¬ 
missible on proof that they were 
made in the usual course of busi¬ 
ness of the party whose accounts 
are in question.—Oil Fleld Operat- 
ing Co. V. Eureka Tool Co., 74 P.2d 
377, 181 Okl. 393—Jones v. Sinclair 
Crude Oil Purcha^ing Co., 266 P. 439, 
ISO Okl. 182—Clover v. Neely, 243 
P. 768, 116 Okl. 165—Hemisphere Oil 
& Gas Co. V. Oil Well Supply Co., 
230 P. 246, 104 Okl. 83. 

75. N.J.—^Llnberger v. Latourette, 
5 N.J.Law 949. 

Tex.—Brown v, Williams, Civ.App.. 
31 S.W. 226. 
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§ 684 


evidence books of account, of course, must be ma- 
terial and relevant to the issues involvecL'^® 

Libcral construetion of rules. Modem business 
conditions require a liberal construction of the rules 
governing the introduction in evidence of book en- 
tries made in regular course of business.'^^ 

b. Snppletory Oath and Froof of Handmiting 

Ordinarlly, In order to be admissible, books of ac* 
count must be supported by the suppletory oath of the 
party making the entries uniess he is unavailable as 
a witness, as fn the case of death, In which event the 
books may generally be received on proof of handwrit- 
Ing. 

Under ordinary circumstances mere proof of 
handwriting is not sufficient to admit books of ac¬ 
count,“^8 but the books must be supported by the 
suppletory oath of the party by whom the entries 
vrere made.*^® The circumstances may, however, be 
such as to render it proper to admit the books on 
mere proof of handwriting, without the suppletory 
oath of the person by whom the entries were 
made.®® Thus the books of account of a deceased. 
person are competent evidence in favor of his exee- 
utor or administrator if supported by the oath of 
the personal representative,®! or if they proved by 
a competent witness to be in decedentes handwrit- 
ing;®® and a similar rule is applied where the party 
since making the charges has become insane, the 
books being offered by his guardian.®® However, 
it has been held that the fact that a party whose 
entries are sought to be introduced is absent from 
the state will not render them admissible on proof 


of his handwriting.®^ 

Partnership books. A member of a partnership, 
who kept the books, is competent to make the sup¬ 
pletory oath for their admission in evidence.®^ 
Where one of several copartners who made the en¬ 
tries is dead®® or is out of the jurisdiction of the 
court,®*^ the other copartner may swear to the 
handwriting in the books; but if the partner making 
the entry is alive and can be produced his testi- 
mony only is receivable,®® except where a contrary 
provision is made by statute.®® The books of a 
partnership have been admitted on the oaths of two 
partners who codperated in making entries,®® but it 
has been held that where partnership books are kept 
partly by one partner and partly by another, one 
will not be allowed to testify as to entries made 
by the other, uniess he knows that the sales were 
actually made or can show in some other way that 
the entries speak the truth.®i So, also, where part¬ 
nership books were kept, during a part of the time 
involved in the suit by one partner, who did not 
testify, and during the remainder of the time by 
the other partner, whose testimony showed them to 
be incomplete, and no one testified to their correct- 
ness, they were held inadmissible.®^ 

c. Identification of Books 

To be admissible the books must be shown to be the 
account books of the party on whose behalf they are 
offered. 

In order that books may be received in evidence 
it must be made to appear that they are the ae¬ 


ve. Okl.—Sharp v, Pawhuska Ice 
Co.. 217 P. 214, 90 Okl. 211. 

Or.—^In re Steele’s Estate, 52 P.2d 
207, 152 Or. 49. 

22 C.J. p 869 note 29 [c]. 

77. U.S.—St. Paul Pire & Marine 
Ins. Co. V. American Food Prod¬ 
ucts Co., C.C.A.Ark., 21 F.2d 733, 
certiorari denied 48 S.Ct. 660, 277 

U.S. 697, 72 UBd. 1006. 

78- Ohio.—^Rlddle v. Riddle, 176 N. 
E. 767, 38 Ohio App. 132. 

22 C.J. p 865 note 64. 

As to entries hy clerks or third per- 
sons see infra § 693 b (3). 

79. Ark.—^Bush v. Taylor, 207 S. 
W. 226, 136 Ark. 664. 

Me.—^Mansfield v. Gushee, 114 A. 
296, 120 Me. 333. 

Mo.—Bedwell v. Capitol Mut Ass’n, 
App., 66 S.W.2d 166, 156, Quoting 
Coipus Juris. 

22 C.J. p 866 note 66. 

As to entries by clerks or third per- 
Bons see infra § 693 b (2) (a). 

80. R.I.—James C. GofC Co. v. Ltunn, 
143 A. 673, 49 R.I. 455. 

22 C.J. P 866 note 66. 


81. N.H,—Sheehan v. Hennessey, 18 
A 652, 65 N.H. 101. 

22 C.J. p 865 note 57. 

Xt is competent for personal rep- 
resentative to introduce the books of 
decedent and Identify them, but, not 
having: any personal knowledge of 
the facts recorded therein, he can- 
not testify as to their accuracy.— 
Cain V. CamphelPs Adm'x, 98 S.W.2d 
17, 265 Ky. 843. 

88. Alcu—^Tucker v. Tucker, 133 So. 
714, 222 Ala. 595. 

Colo.—^McMahon v. Williams, 260 P. 
660, 80 Colo. 249. 

Mo.—^Bedwell v. Capitol Mut. Ass^n, 
App., 66 S,W.2d 156, 166, citing 
Corpus Juris—Gordon & Koppel 
Clothing Co. v. New York Cent. R. 
Co., App., 286 S.W. 766—^In re 
Greenwood's Estate, 208 S.W. 636, 
201 Mo.App. 39. 

Or.—0*Day v. Spencer, 189 P, 394, 
96 Or. 73. 

Pa.—^Poster v, Wehr, 173 A 712, 114 
Pa.Super. 101. 

22 C.J, p 865 note 58. 

83. Mass.—Holbrook ▼. Gay, 6 
Cush. 215. 
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84. S.C.—^Douglass v. Hart, 16 S.C. 
L. 257, distinguishing Spence v. 
Sanders, 1 S.C.Lt. 119, and Poster 

V. Sinkler, 1 S.C.L.. 40. 

85. HL—Miller v. Prata, 179 111. 
App. 204. 

86. Me.—^Leighton v. Manson, 14 
Me. 208. 

22 C.J. p 865 note 62. 

87. Conn.—^New Haven & North- 
ampton Co. v. Goodwin, 42 Conn. 
230. 

22 C.J. p 865 note 63. 

88. lowa.—^Karr v, Stivers, 34 lowa 
123. 

S.C.—Walker v. Parkham, 14 S.C.L.. 
295. 

89. Minn.—Webb v. Michener, 19 N. 

W. 82, 32 Minn. 48. 

9a Me.—^Mitchell v. Belknap, 23 
Me. 476. 

Mass.—Smlth v. Sanford, 12 Pick. 
139, 22 Am.r>. 415. 

91. Ala.—^Horton v. Miller, 4 So. 
370, 84 Ala. 537. 

98. Tex.—^American P. Ins. Co. v. 
First Nat Bank, Civ.App., 30 S.W. 
384. 
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count books of the party on whose behalf they are 
offered.^® 

d. Eeeping Glerk 

Although there Is contrary authopity, ordinarflyi 
where entriss In an account book are made by the party 
himself, the mere fact that he had a clerk does not ren- 
der the book inadmlsslble. 

While, in the absence of contrary statute, it is 
frequently laid down as a general nile that, in or- 
der that a book of account may be admissible un¬ 
der the shopbook rule, it must appear that the party 
offering the book had no clerk,it has also been 
held that, where the entries were as a matter of 
fact made by the party, the mere fact that he had 
a clerk is immaterial,^® at least where the clerk is 
dead.®® In order to exclude books on the ground 
that the party kept a clerk, the employee must be 
one who has something to do with and has knowl- 
edge generally of the business of his employer as 
to goods sold or work done, so that he can testify 
on the subject.®*^ Thus it is held that one whose 
business is simply to keep the books is not a clerk 
within the meaning of the rule.®® 

e. Proof of Gorrectness of Accoimts 

To render books of account admissible, there must 
be a showlng that the party kept ciear and correct ac¬ 
eo unts. 

In order to render books of account admissible, 
there must be a showing that the party kept ciear 
and correct accounts,®® which showing must, it has 


been held, be by the testimony of third persons who 
have dealt with him.^ It has been held further that 
the witness must be able to identify the books and 
to testify to settlements made from the books and 
based on an examination of the items contained 
therein;2 and it is not sufficient for him to testify 
to having made settlements with the party from bilis 
presented.® However, under a statute requiring, as 
a prerequisite to receiving books of account, proof 
by customers that the party usually kept correct 
books, it has been held that it is not essential that 
such customers shall have actually examined the 
books and compared their accounts with them, but 
it is sufficient if it is shown by customers that, 
during a period of years, they have always found 
their accounts as tendered correct, and there is tes¬ 
timony that such accounts were taken from the 
books in question.^ It has also been held, however, 
that the correetness of books may be certified to by 
the party himself, since the removal of the disquali- 
fication of parties^® 

* Where a party has established by the testimony 
of customers the probity of his shopbooks he need 
not go further and show by evidence aliunde that 
the particular charges against the adverse party are 
usual and reasonable.® 

Where a debtor admits*^ or is estopped to deny® 
the correetness of the account books of the credi¬ 
tor, such books are admissible without further proof 
of correetness. 


93. U.S.—Greengard v. Commisslon- 
er of Intemal Revenue, C.C.A., 29 
F.2d 502. 

Mo.—Gordon & Roppel Clothing: Co. 
V. New York Cent. R Co., App., 
285 S.W. 765—re Greenwood’s 
Bstate, 208 S.W. 636, 201 Mo.App. 
39. 

N.Y.—^In re Clodg’o*s Bstate, 227 N, 
Y.S. 690, 131 Mlsc. 490. 

22 C.J. p 866 note 70. 

94. N.Y.—In re Clodgo’s Bstate, 227 
N.Y.S. 690, 131 Misc. 490. 

22 C.J. p 866 note 88. 

Beason for role 

the party kept a clerk, who 
knew the facts or could verify the 
accounts as correct entries, direct 
testimony waa avallable, ao that no 
necesslty arose to justify the use 
of the secondary evidence of the 
wrltings of the disQualifled party,” 
—Shmargon v. Roaensteln, 182 N.T. 

S. 343, 346. 192 App.Div, 143. 

95. Or.—^Radtke v. Taylor, 210 P. 
863, 105 Or. 569, 27 A.L.R. 1423. 

22 C.J. p 866 note 89. 

96. Ga,—^Martin v. Fyfle, Dudl. 16. 

97- N.Y.—Shmargon v. Rosensteln, 
182 N.Y.S. 343. 192 App.Div. 143— 


In re Clodgo^s Bstate, 227 N.Y.S. 
690, 131 Mlsc. 490. 

22 C.J. p 866 note 91. 

98. N.Y.—^In re CIodgo’s Bstate, 
supra. 

22 C.J, p 867 note 92. 

9^ U.S.—Greengard v. Commlsslon- 
er of Xnternal Revenue, C.C.A., 29 
F.2d 502. 

Cal.—^Davis v. Edmonds, 23 P.2d 289, 
291, 218 Cal. 355, clting: Corpus 
Juris. 

111.—^Le Roy State Bank v. J. Keen- 
an*s Bank, 169 N.E. 1. 337 111. 173, 
reversingr 253 111.App. 51. 

Mont.—^Meagrher v. Harringrton, 264 
P. 432, 78 Mont 467. 

Okl.—Sharp v. Pawhuska Ice Go., 
217 P. 214, 90 Okl. 211. 

Tex,—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 146, 
error dismissed—^Hartford Acci¬ 
dent & Indemnity Co. v. Shaw, 
Civ.App., 8 S.W.2d 196, error dis¬ 
missed, citing Corpus Jtiris— 
Warren v. North American Car 
Co., Clv.App., 294 S.W. 301—Pite 
V. First Nat Bank, Clv.App„ 279 
S.W. 681. 

22 C.J. p 867 note 95. 
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Further evldeuoe of oorreotuess 

was held properly rejected after 
books had been shown to be compe¬ 
tent and admitted in evidence.— 
Tucker v. Tucker, 133 So. 714, 222 
Ala. 695. 

1. N.Y.—In re Clodgo^s Estate, 227 
N.Y.S. 690, 131 Mlsc. 490. 

22 C.J. p 867 note 96. 

2. Ga.—^Bower v. Smilh, 8 Ga. 74. 

22 C.J. p 867 note 97. 

3. Mich,—Jackson v. Evans, 8 Mich. 
476. 

22 C.J. p 867 note 98. 

4. N.M.—RadcllfCe v. Chaves, 110 P. 
699, 15 N.M. 258. 

5. 111.—^In re Voislowsky, 264 111. 
App. 398. 

Or.—^Radtke v. Taylor, 210 P, 863, 
106 Or. 669, 27 A.D.R. 1423. 

22 C.J. p 867 notes 2, 93, 94. 

6. Ga.—^Bailey v. Barnelly, 23 Ga. 
682. 

7. Ala.—Wise v. Puller, 66 So. 827, 
11 Ala.App. 427. 

8. 111.—^House V. Beak, 30 N.B. 1065, 
141 111. 290, 33 Am.S.R. 307. 

22 C.J. p 867 note 5. 



32 C.J. S. 


EVIDENCE 


f. Proof of DeUvery of Goods or Ferfonuance 

of Services 

It has been held that to render a party'8 books of 
account admissible he must prove that the articles were 
delivered or the Services actually rendered; but there is 
also authorfty to the contrary. 

Although there is authority to the contrary,® 
the rule is sometimes laid down that to render a 
party^s books of account admissible he must make 
oath or in some way prove that the articles were 
delivered or the Services actually performed.1® 
However, it has also been asserted that the require- 
ment is that there shall be proved that some of the 
articles or work charged for were delivered or per- 
formed;^^ and the proof necessary is merely that 
the party had dealings with the person charged.^2 

g. Nature of Biisuiess in Which Books Kept 

In order that books of account may be admitted, It 
must appear that they are kept In a busfness of a char¬ 
acter In which It Is proper or customary to keep such 
books. 

In order that books may be received in evidence 
under the shopbook rule, it must appear that the 
business in connection with which they are kept is 
of a character in which it is proper or customary 
to keep such books.^® 


§ 685 

§ 685. -Forin and Regularity of Ac- 

counts 

a. In general 

b. Ledgers 

c. Entries on separate sheets of paper 

d. Diaries and memoranda of accounts 

e. Check book stubs 

f. Suspicious appearances or circum- 

stances 

g. Certainty and particularity of charges 

h. Completeness of accounts 

i. Requirement of original entries 

a. In G-eneral 

In order that an account book may be received In 
evidence the entries therein must have been made in the 
regular course of business and under such circumstances 
as to Import trustworthiness. It is not essentiali how¬ 
ever, that It be kept In any particular form or mode. 

In order that a book of account may be received 
in evidence, the entries therein, both under the com- 
mon law and under the statutes adopted in many 
jurisdictions, must appear to have been made in the 
regular course of business^^ as a part of the party^s 
System of keeping his accounts,^^ and under such 
circumstances as to import trustworthiness and 
the book must be in such shape that it may be pre- 
sumed to be the register of the daily business trans- 
actions of the party offering it.!"^ Under some stat- 


9. “The admlsslbllity of the books 
does not depend upon Independent 
evidence of dellvery, althongrh the 
lack of such independent evidence 
may affect the weigrht of the books." 
—Kadtke v. Taylor, 210 P. 863, 872, 
105 Or. 669, 27 A.L..R. 1423. 

Books of physlolau 

In a case where a physician, suing 
his patientes administrator for pro- 
fessional Services, was incompetent 
to testify, it was held that he mlght 
introduce his books, which were ap- 
parently fair and unobjectionable, 
supported by his suppletory oath, 
and with a key to explain them, 
without any preliminary proof that 
the visits charged for were ever 
jxiade.—^Bookout v. Shannon, 69 Miss. 
378. 

10- Fla.—Hooker v. Johnson, 6 Fla. 
730. 

22 C.J. p 867 note 6. 

11. N.Y.—^In re Clodgo's Estate, 227 
N.T.S. 690, 131 Misc. 490. 

22 C.J. p 867 note 7. 

12. Ga.—^Martin v. Fylfe, Dudl. 16. 
N.T.—Titus V. Spencer, 146 ^T.T.S, 

40. 

13- Cal.—Chan Bliu Sing v. Gordon, 
161 P. 667, 171 Cal. 28—^Burke v. 
John E. Marshall, Inc., App., 108 
P.2d 738—Kains v. First Nat. 
Bank, 86 P.2d 935, 30 Cal.App.2d 


447—Warren v. Hiltscher, 296 P. i 
636, 111 Cal.App. 318. 

Nev.—^Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
58 Nev. 361, rehearing denled 83 
P.2d 1049, 68 Nev. 361. 

14. Ala.—Grist v. Carswell, 166 So. 
102, 231 Ala. 442. 

Cal.—^Burke v. John E. Marshall, 
Inc., App., 108 P.2d 73*8—Kains 

V. First Nat. Bank, 86 P.2d 935, 
30 Cal.App.2d 447—-Warren v. Hilt¬ 
scher, 296 P. 536, 111 Cal.App. 318. 

Colo.—^Haines v. Christle, 66 P. 883, 
28 Colo. 502. 

Del.—^Bdsall v. Rockland Paper Co„ 
194 A. 116, 8 W.W.Harr. 496. 

111.—See In re Brock's Estate, 3 N. 

B.2d 161, 286 HLApp. 601. 

Ky.—0*Connor v. Commonwealth, 48 
S.W.2d 819, 822, 243 Ky. 401, cit- 
ing Oorpus O^ixis. 

Mo.—^Nall V. Brennan, 23 S.W.2d 
1063, 324 Mo. 666, 68 A.L.R. 684— 
No Dust O Co. V. Home Trust Co., 
App., 46 S.W.2d 203, 206, citing 
Corpus Juris—^Jungkind Photo 
Supply Co. V. Yates, App., 267 S. 

W. 820. 

Nev.—^Home Lumber & Coal Co, v. 
Hartford Mining Co., 81 P.2d 1063, 
68 Nev. 361, rehearing denied 83 
P.2d 1049, 68 Nev. 361. 

N.Y.—^In re Pappalau's Estate, 27 
N.Y.S.2d 787, 261 App.Div, 706— 
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Hughes V. Eastern Cont. Co., 297 
N.Y.S. 272, 164 Misc. 318. 

Okl.—Sharp v. Pawhuska Ice Co., 
217 P. 214, 90 Okl. 211. 

Or.—^Pacific Trading Co. v. Sun Ins. 
Office, 26 P.2d 1052, 145 Or. 211— 
Radtke v. Taylor, 210 P. 863, 106 
Or. 559, 27 A.L.B. 1423. 

Pa.—In re Brown's Estate, 22 Pa. 
Dist. & Co. 671—In re Ewlng*s 
Estate, 3 Fay.L.J. 161. 

Tex.— J. M. Radford Grocery Co. v. 
Porter, Clv.App., 17 S.W.2d 145, 
error dismlssed—^Warren v, North 
American Car Co., Civ.App., 294 
S.W. 301. 

Va.—Ratliff v. Jewell, 149 S.B. 409, 
163 Va. 315, 67 A-L.R. 1641. 
W.Va.—^Di Bacco v. Benedetto, 95 
S.E. 601, 82 W.Va. 84. 

22 C.J. p 868 note 10. 

15w Va.—Ratliff v. Jewell, 149 S.E. 
409, 163 Va. 315, 67 A.L.R, 1641. 

18- Ky.—0*Connor v. Common¬ 
wealth. 48 S.W.2d 819, 822, 243 
Ky. 401, citing Corpus Jnrls- 
Mass.—Call v. Caliri. 160 N.B. 323, 
254 Mass. 488. 

Pa.—Cox v. Cox, 29 DeLCo. 435. 

22 C.J. p 868 note 10. 

17- Ky.—0'Connor v. Common¬ 
wealth, 48 S.W.2d 819, 822, 243 Ky. 
401, citing Corpus Jiuls. 
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utes the book must show a continuous dealing with 
persons generally, or several items of charges at 
different times against the other party in the same 
book.i8 Accordingly, a single charge of a sale or 
other transaction in a book will not render it a 
book of accounts within the rtile;^^ and it has 
been held that a book containing charges only 
against a single person cannot be admitted.^® 

It is not, however, essential that the book or ac- 
count should have been kept regularly in the man- 
ner of a daybook,2i or in any particular form or 
mode,22 the material, form, and construction of 
the book offered in evidence being unimportant pro- 
vided it is capable of perpetuating a record of 
events and the entries are made in conformity with 
the general rules governing the admissibility of such 
evidence.23 The book must, however, be a registry 
of business actually done, and not of orders, execu- 
tory contracts, and things to be done subsequent to 

the entries.24 

It is no objection to a party’s book of account 
that the entries are made in pencil,25 and indeed 
marks on a shingle,^® a board,27 or a notched stick^S 
have been admitted under the shopbook rule. Rec- 
ords of a cash register have, however, been held 


not admissible as books of account.22 ■ 

Whether or not the books or accounts are kept in 
such form as to render their reception in evidence 
proper is a question for the court.^O The question 
of admissibility must be determined by the appear- 
ance and character of the book, regard being had 
to the degree of education of the party, the nature 
of his emplo 3 rment, the manner of his charges 
against other people, and all the circumstances of 
the case,2^ and books which are deficient in many 
respects may be admitted since it does not follow 
that before plaintiff can fairly ask a verdict he may 
not be compelled to supply deficiencies in the evi¬ 
dence which his book affords.22 So the mere exist- 
ence of errors does not necessarily render the books 
inadmissible in the absence of evidence that they 
were fraudulently falsified.®^ 

b. Ledgers 

Books of account are admissible even though kept in 
the form of a ledger. Where a ledger Is made up from a 
daybook the authoHtles differ as to whether one Is ad¬ 
missible wlthout the production of the other. 

Books of account are admissible, even though 
kept in ledger form, that is, where all the charges 
against the adverse party are entered on the same 
leaf of the book with no intervening charges against 


Va«—Ratliff V. Jewell, 149 S.B. 409, 
153 Va. 316, 67 A.L.R. 1641. 

22 C.J. p 868 note 11. 

18. lowa.—^Amey v. Meyer, 66 N.W. 
337, 96 lowa 396. 

22 C.J. p 868 note 12. 

19. Ky.—Martin v. Taylor*s 

147 S.W.2d 70, 285 Ky. 128-0'- 
Connor v. Commonwealth, 48 S 
W.2d 819. 822, 243 Ky. 401, citing 
Corpus Juris. 

22 C.J. p 868 note 13. 

20l Ky.—0’Connor v. Common¬ 
wealth, supra, citlngr Corpus Juris. 
Pa.—^In re Ewing's Eatate, 3 Pay. 
L..J. 161. 

22 C.J. p 868 note 14. 

21- Mass.—Cogswell v. Dolliver, 2 
Mass. 217, 3 Am.D. 45. 

22 C.J. p 868 note 15. 

22. Cal.—Waring v. Pitcher, 27 P. 

2d 397, 135 CaLApp. 493. 

111.—In re MarUne's Estate, 233 IU. 

94 —see Hirsch v. Automatic 
Canteen Co. of America, 16 N.B.2d 
888, 296 I11.APP. 6'38. 

R.I.— ^Farber Sheet Metal & Rooflng 
Co. V. Merola, 128 A. 460. 

22 C.J. p 868 note 16. 

“Book accounts are not rendered 
Incompetent as evidence because 
they are kept under any speclal 
System of bookkeeping; but if the 
entries therein are otherwlse com¬ 
petent, they will not be rejected 
because of the particular system of 
keeping them.”—Sharp v. Pawhuska 
Ice Co., 217 P. 214* 90 Okl. 211, 


Cost reoord 

In an action for labor and ma- 
terials furnished in printing book- 
lels, a shop record of plaintiff, show- 
ing the cost to hlm of the produc¬ 
tion of the article, the value of 
which was in issue, may be re- 
ceived.—Thoele v. La Vallee Law 
Book Co., 193 N.W. 469, 166 Minn. 
340. 

Book co(DLSi8tlxig of flgtireB only 
may be admissible.—^Burford v. 
Richards & Conover Hardware Co., 
77 P.2d 1146, 182 Okl. 402. 

Time books held admissible.— 
Warren v. Hiltscher, 296 P. 636, 111 
Cal.App. 318—^22 C.J. p 868 note 16 
[a]. 

23. Vt.—Stockwell v. Stockweirs 
Estate, 106 A. 30, 92 Vt 489. 

22 C.J. p 869 note 17. 

24. Wash.—^Hewitt v. Jones, 271 
P. 76, '77, 149 Wash. 360, clting 
CorpTLS Juris. 

22 C.J. p 869 note 18. 

Order blank held inadmissible as 
book of accounts.—^Dorr v. Massa- 
chusetts Title Ins. Co., 131 N.E. 191, 
238 Mass. 490. 

25. W.Va.—^Deitz v. McVey, 87 S.E. 
926, 77 W.Va. 601. 

22 C.J. p 869 note 19. 

26. Me.—^Kendall v. Field, 14 Me. 
30, 30 Am.D. 728. 

• 22 C.J. p. 869 note 20. 
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27. Pa.—Pallman v. Smith, 10 A 
891, 135 Pa. 188. 

22 C.J. p 869 note 21. 

28. Del.—^Rowland v. Burton, 2 Del. 
288. 

29. N.T.—Cullinan v. Moncrief, 85 
N.T.S. 746, 90 App.Div. 538. 

30. Or.—Radtke v. Taylor, 210 P. 
863, 106 Or. 669, 27 A.L.R. 1423. 

22 C.J. p 869 note 24. 

1 31. Conn.—^Wilcox v. Downlng, 91 
A^ 262, 88 Conn. 368. 

22 C.J. p 869 note 25. 

32. Mass.—Platt v. White, 132 
Mass. 477. 

22 C.J. p 869 note 26. 

Whether system of aocounting 
adopted is perfect or Imperfect is 
immaterial.—^Hemisphere Oil & Gas 
Co. V. Oil Well Supply Co., 230 P. 
246, 104 Okl. 83—22 C.J. P 869 note 
26 [a]. 

Ameuded books 

Dedger sheets were held admis¬ 
sible with additions made to them 
from cashbook and journal to ex- 
plain the payments shown originally 
merely by dates and amounts of 
deblt and credit.—^White Sewing 
Mach. Co. V. Gilmore Furniture Co., 
105 S.E. 134, 128 Va. 630. 

33. Minn.—^Levine v. Lancashlre 
Ins. Co., 68 N.W. 866, 66 Minn. 138. 

22 C.J. P 869 note 27. 
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others,34 provided the ledger entries constitute the 
original entries of the transaction in question, see 
subdivision i of this section infra. 

Necessity of productiori of ledger. It has been 
held that, when it appears irom marks on a day- 
book that entries therein have been transferred to a 
ledger, the ledger should be produced in connec- 
tion with the daybook,35 but there is also authority 
for the view that it is no objection to the admission 
of a book of original entries that the charges con- 
tained therein have been posted in a ledger which is 
not produced.3® Where it does not affirmatively ap- 
pear from the daybook that any of the accounts 
have been posted or credits entered in the ledger, 
it is not necessary to produce the ledger without 
previous notice.37 

Necessity of productiori of daybook. While it has 
been held that when it appears that entries in a 
daybook or other similar book have been carried in- 
to a ledger, the ledger is inadmissible when not ac- 
companied by the daybook or anything correspond- 


ing thereto,^® there is also authority for the view 
that the ledger may be admissible without the pro- 
duction of the daybook.^^ 

c. Entiies on Separate Sheets of Paper 

Although there is authority to the contrary, as a 
generai rule !t Is not materiai that the entries are made 
on a separate sheet or sheets of paper; and this rule has 
been applied to “loose-Iear’ books of account. 

It has been considered not materiai that the en¬ 
tries are made on a separate sheet or sheets of pa- 
per,40 or even on scraps of paper but it has also 
been held that entries made on loose or unconnect- 
ed sheets of paper do not amount to books of ac¬ 
count, since they cannot be presumed to be the daily 

minutes of business transactions.^^ 

‘‘Loose-leaf* books. In view of the growth in 
modern times of the system of using *'loose-leaf” 
books of account, it would seem ciear that leaves 
from such books should be competent, and they are 
held to be so.^^ 


34. 111.—^W. T. RawleJgh Co. v. 
Ulm. 268 Ill.App. 248. 

Ind.—Polus V. Conner, 176 N.B. 234, 
92 Ind.App. 465. 

lowa.—State v. Peck, 291 N.W. 439, 
443, 228 lowa 1061, cltingr Ctoxpns 
Jtizls. 

Pa.—Foster v. Wehr, 178 A. 712, 114 
Pa. Super. 101. 

22 C.J. p 869 note 29. 

Loose-leaf ledgers see infra subdivi¬ 
sion c of this section. 

Xisdcrer admissible as fumlsbiiicr 
corroboratloxL of daybook.—Stickle 
V. Otto, 86 111. 161—Husrhes v. Clark, 
109 Ill.App. 107. 

35. N.H.—Eastman v. Moulton, S 
N.H. 166. 

22 C.J. p 870 note 37. 

36. Pa.—Stokes v. Penner, 10 Phila. 
14. 

37. Me.—Hervey v. Harvey, 15 Me 
357. 

N.J.—Tindall v. Mcintyre, 2'4 N.J. 
Law 147. 

38. N.J.—Campanella v. Bono, 200 
A. 544, 120 N.J.Law 485. 

39. Ala.—^Moundvllle Lumber Co. v. 
Warren, 83 So. 479, 203 Al€u 488. 

40. Ga.—Crump v. Bank of Toccoa, 
153 S.E. 631, 632, 41 Ga.App. 606, 
citingr Corpus Juris. 

lowa.—^Edwards v. Cooper, 222 N.W. 
376. 

Pa.—In re Walker^s Estate, 63 York 
Legr.Rec. 1. 

22 C.J. p 870 note 40. 

Sales tlckets 

(1) Sates tlckets may be received 
to establish items of account under 
single entry bookkeepingr system. 
Ala.—^Pewell v. Pickett, 121 So. 23, 
2*19 Ala. 18. 

32 C. J.S.-36 


I Ariz.—^Dougrlas v. Parker Commer- 
j cial Co.. 236 P. 148. 28 Ariz. 47. 
Ark.—^Planters* Cotton Oll Co. v. 
Galloway, 280 S.W. 999, 170 Ark. 
712, 

Neb.—Redding v. Posten, 190 N.W. 

488, 109 Neb. 197, 

22 C.J. p 868 note 16 [d]. 

(2) So, under a statute provldlngr 
that entries In account books are 
admissible where certain require- 
ments are met, sales tlckets of a 
regular permanent nature, which are 
made in usual course of business at 
time of transactlons to which they 
relate, are admissible.—Oil B^eld 
Operating: Co. v. Eureka Tool Co., 74 
P.2d 377, 181 Okl. 393—Maney v. 
Cherry, 41 P.2d 82, 170 Okl. 469. 
Dellvery sllps 

(1) Delivery sllps constitutlngr 
original entries made in the regular 
course of business may be received. 
N.J.—Betz Market v. Hillman, 157 

A. 388, 10 N,J.Misc. 10. 

Tex.—^Lake v. Jones Iiumber Co., 
Clv.App., 233 S.W. 1011. 

(2) Delivery slips may be received 
under a statute authorizing the ad¬ 
mission of records of acts or trans- 
actions when made in the regular 
course of business at or near the 
time of such acts or transactions.— 
Albert S. Eastwood Lumber Co. v. 
Britto, 166 A. 364, 51 R.L 406. 

41. U.S.—^Wisconsin Steel Co. v. 
Maryland Steel Co., Wis., 203 F. 
403, 121 C.C.A, 507. 

22 C.J. p 870 note 41. 

42. N.H.—Jones v. Jones, 21 N.H. 
219. 

22 C.J. p 870 note 42. 

43* Ala.—^Reed v, Robinson, 104 So. 
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130, 213 Ala. 14—^Loveman, Joaeph 
& Loeb V. McQueen, 82 So. 530, 203 
Ala. 280—E. T. Gray & Sons v. 
Ralston Purina Co., 136 So. 861, 24 
Ala.App. 475. 

Conn.—T. Barbour Brown & Co. v. 
Canty, 161 A. 91, 92, 115 Conn. 
226, 83 A.L.H. 801, citing €?ozpus 
Juris^ 

Ga.—Crump v. Bank of Toccoa, 153 
S.E. 531, 41 Ga.App. 505. 

Ind.—^Polus V. Conner, 176 N.B. 234. 
92 Ind.App. 465. 

lowa.—State v. Peck, 291 N.W. 439. 
443, 228 lowa 1061, citing Ck>zpus 
Juris. 

Ky.—Gus Dattilo BYuit Co. v. Louis- 
ville & N. R. Co., 37 S.W.2d 866, 
238 Ky. 322. 

N.D.—^Fargo Mercantile Co. v. John¬ 
son, 181 N.W. 963, 47 N.D. 30-4. 
Okl.—Maney v. Cherry, 41 P.2d 82, 
83, 170 Okl. 469, Quoting Ooxpus 
Juris. 

Pa.—^In re Stuard*s Estate, 24 Pa. 
Dist. & Co. 468, 469 quoting Ooxpus 
Juris, 

22 C.J. p 871 note 43. 

‘‘Ikoose-leaf’* books as "acootmt 
books" 

(1) Entries on loose leaves or 
cards used In modem bookkeeping 
piractices are lust as truly entries 
in "books of account" within mean- 
ing of statute regarding admissibil- 
ity of book entries as though leaves 
were bound into volume.—^Maney v. 
Cherry, 41 P.2d 82, 170 Okl. 469. 

(2) Term "account books" may 
now Include modem book of detach- 
able leaves, but leaves must be of 
such appropriate uniformity of ma¬ 
teriai as reasonably to constitute 
leaves of account book in which they 
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A card index record has been held to be admis- 
sible when duly authenticated.^^ 

Shop or time cards showing the time worked 
by employees during a particular day may be re- 
ceived in evidence,^® particularly when the em¬ 
ployees by whom the cards are kept have no inde- 
pendent recollection of the subject matter of such 
cards.**® 

d. Diaries and Memoranda of Acconnte 

The mere fact that entries are made In diarles or 
memorandum books is immateriai if they aro In proper 
■form referring to proper matters of book account and are 
not memoranda merely. 

While entries in proper form referring to prop¬ 
er matters of book account do not lose their char¬ 
acter as independent evidence by the fact that they 
are made in diaries or memorandum books rather 
than in regular account books,the general rule is 
that loose memoranda or entries in diaries or mem¬ 
orandum books, which are memoranda merely, are 
inadmissible as independent evidence in favor of 
the party making them.*® Whether a particular 
book is a mere private memorandum book or an ac¬ 
count book kept in the regular course of business is 


a question of fact for the court’s determination.*® 

e. Gheck Book Stnbs 

It Is generally held that check book stubs do not 
constitute books of account and are Inadmissible to show 
cash transactione or indebtedness, although there is au- 
thorlty to the contrary. 

A blank check book from which checks when 
filled are cut out and in which a memorandum is 
entered in the margin, opposite to each check cut 
out, of the name of the drawee, the amount, date, 
etc., is not a book of accounts to which the party 
can swear;®® and such books or stubs are gener¬ 
ally held inadmissible to show cash transactions or 
indebtedness, although there is authority for a 
contrary view.®^ 

f. Suspidons Appearsuices or Circtunstances 

As a general rule susplcious circumstances appear- 
Ing on the face of a book of account or otherwise proved 
against It must be explalned before It can be admltted. 

Books of account, to be admissible, must appear 
to have been fairly and honestly kept.®® Accord- 
ingly, suspicious circumstances appearing on the 
face of a book of accounts or otherwise proved 
against it must be explained before it can be ad- 


are contained.—W. T. Ralelg-h Co. v.^ 
Rotenberry, 164 So. 5« 174 Miss. 819. 

44. Okl.—Maney v. Cherry, 41 P. 
2d 82, 88, 170 Okl. 469, quotingr 

Corpus Jtuls. 

Pa.—In re Stuard's Estate, 2’4 Pa. 
Dist. & Co. 468, 469, quotingr Cor¬ 
pus Juxls. 

S.D.—^Haley & Lang Co. v. Del Vec- 
chio, 163 N.W. 898, 36 S.D. 64, L. 
R.A.1916B 631. 

45. Mass.—Charles R. Gow Co. v. 
Marden, 160 N.R 319, 262 Mass. 
645. 

Okl.—Maney v. Cherry, 41 P.2d 82, 
83, 170 Okl. 469, quoting: Corpus 
Juris. 

Pa.—Johnson v. Kusmlnsky, 136 A. 

220, 287 Pa. 426. 

22 C.J. p 871 note 46. 

46. Okl.—Maney v. Cherry, 41 P.2d 
82, SS, 170 Okl. 469, quoting Cor¬ 
pus Juris. 

22 C.J. P 871 note 46. 

47. Vt.—Gleason v. Kinney, 27 A. 
208, 66 Vt. 660. 

22 C.J. p 871 note 50. 

Memoranda generally see Infra 5§ 
696-697. 

Entries held admissible 

Vt.—Stockwell V. Stockweirs Es- 
tate, 106 A 30, 92 Vt. 489. 

22 C.J. p 871 note 49. 

48. Me.—^Rlchardson v. Lalumlere, 
184 A. 392, 393, 134 Me. 224, quot¬ 
ing Corpus Juris. 

N.J.—^Lindenthal v. Hatch, 39 A 662, 
61 ir.J.Law 29. 


Vt,—0’Rourke v. Cleary, IG-S A 683, 

105 Vt, 85. 

Wash.—State v. Coffey, 112 P.2d 989, 
991, 9 Wash.2d 339, cltlng Corpus 
Juris. 

22 C.J. p 871 note 60. 

Entries held inadmissible 

111.—^In re Teehan's Estate, 4 N.B. 

•2d 613, 287 Ill.App. 68. 
lowa.—^In re Cummins’ Estate, 286 
N.W. 409, 226 lowa 1207. 

Mo.—^Eastin v. Bank of Harrison- 
vllle, 246 S.W. 991, 213 Mo.App. 
130. 

Pa.—^In re Brown*s Estate, 22 Pa. 
Dist. & Co. 671. 

Vt.—0’Rourke v. Cleary, 163 A 683, 

106 Vt 86—Stockwell v. Stock¬ 
weirs Estate, 105 A. 30, 92 Vt 489. 

22 C.J. p 871 note 48. 

Rule applied to loan and collection 
registers. 

Idaho.—^Prudential Ins. Co. of Amer¬ 
ica V. Folsom, 283 P. 609, 612, 
48 Idaho 638, citing Corpus Juris. 
22 C.J. p 871 note 48 [a]. 

Mere private memorandum wlll 
be excluded.—^In re Pappalau's Bs- 
tate, 27 N.Y.S.2d 787, 261 App.Div. 
706—^Hughes v. Eastern Cont. Co., 
297 N.T.S. 272, 164 Misc. 318. 

Ordlnaxy desk pad on which nota- 
tlons of the usual character made 
on such pads were made from time 
to time was not a book of account 
wlthln the meanlng of Cahiirs St 
c 51 par 3.—In re Martine’s Estate, 
233 D1.APP. 94. 

49. Cal.—Crelghton v. Crelghton, 43 
I P.2d 1104, 6 Cal.App.2d 270. 
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50. Ala.—^McWhorter v. Tyson, 88 
So. 330, 203 Ala. 509. 

22 C.J. P 871 note 61. 

51rf N.J.—Skinner v. Relnhardt, lo3 
A. 632, 634, 10« N.J.Eq. 24, citing 
Corpus Juris. 

Ohlo.—Aftel v. Cound, 167 N.E. 402, 
403, 32 Ohio App. 270, citing Cor¬ 
pus Juris. 

Pa.—-Lemont v. Meindle, 69 Pa.Super. 
636—^Ramble v. Pennsylvania Coal 
Co., 53 Pa.Super. 438. 

22 C.J. p 871 note 62. 

Inadmissible nnder statute 

Notatlons on check stubs concem- 
Ing gratuitles allegedly pald to a 
police offlcer were not a ‘Tecord of 
any act, transactlon, occurrence or 
event . . . made in the regular 

course of any business,” under stat- 
utes, making such records admissi¬ 
ble in evidence.—^Roge v. Valentlne, 
7 N.Y.S.2d 968, 266 App.Div. 476. re- 
argument denied 9 N.Y.S.2d 900, 266 
App.Div. 817, reversed on other 
grounds 20 N.B.2d 751, 280 N.Y. 268, 
reargument denied 21 N.E.2d 695, 280 
N.Y. 809. 

52. Ark-—^Rose v. Eing, 279 S.W. 
373, 170 Ark. 20'9. 

22 C.J. p 871 note 53. 

53. Del.—^Edsall v. Rockland Paper 
Co., 194 A 116, 8 W.W.Harr. 495. 

N.Y.—^In re Clodgo’s Estate, 227 N. 
Y.S. 690, 131 Misc. 490—Felnberg 
V. Ipp, 188 N.Y.S. 662. 

Or.—Radtke v. Taylor, 210 P. 868. 
106 Or. 659, 27 A.L..R. 1423. 
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mitted in evidence.®^ Thus a book of original en- 
tries bearing m^nifest and suspicious marks of era¬ 
sure or alteration in a material point will be ordi- 
narily rejected unless the alteration is satis factorily 
explained and it has even been held that the ex- 
planation must be made by a disinterested person, 
the explanation of the party being deemed insuf5- 
cient.56 Alterations which are satis factorily ex¬ 
plained and do not affect the apparent honesty of 
the book do not preclude its admission,®*^ and the 
same has been held to be true with respect to al¬ 
terations which are immaterial to the issue^® or 
which, in the absence of indications of fraud, are 
inconsequential and some cases go so far as to 
assert that alterations and erasures do not render 
the books inadmissible, but go merely to their cred- 
ibility.®® 

MuHlated books, as a general rule, are not enti- 
tled to credit in favor of the owner,®i unless the 
mutilation is properly explained,although it has 
been held that the effect of the mutilation is con- 
fined to impairing credibility and does not render 
the book incompetent.®^ The fact that books of ac- 
count have become shopworn from use, and the 
covers and some outside leaves lost, does not ren¬ 
der entries therein incompetent, where there is 
nothing to indicate any fraud or purpose to destroy 
entries.®^ 

g. Oertaiaty and Farticularity of Oharges 

(1) In general 


(2) Lumping charges 

(3) Dates 

(1) In General 

A book charge, to be admissfble In evidence, must 
Show with sufficient certainty and particuiarity the na¬ 
ture of the claim asserted. 

While, as has been seen in subdivision a of this 
section supra, there is no particular form in which 
a book charge must be made in order that it may 
be admissible in evidence, it must be made in such 
a manner as to show of itself a charge ag^ainst the 
adverse party and the nature of the charge, so that 
in connection with a party's oath as to requisite 
preliminary matters it will show the nature of the 
claim without further evidence from the party to 
interpret the meaning of arbitrary characters or 
terms intelligible only to hiinself.®^ In this re¬ 
spect, however, some latitude is allowed, depend- 
ing on the nature of the case,®® and charges need 
not be such as to be understood by the general pub- 
lic if they are intelligible to persons in the profes- 
sion or business, although where they are not in¬ 
telligible to the common understanding it would 
seem to be necessary to support them by other evi¬ 
dence as to their meaning and character.®*^ 

The entries must be suflSicient to show to a rea- 
sonable certainty what article or thing is made the 
basis of the charge,®® and it has been held that the 
entries to be admissible must contain the price or 


54. Mo.—No Dust O Co. v. Home 
Trust Co., App., 46 S.W.2d 203, 205, 
cltin^ OorpTLB Juris. 

Or.—Radtke v. Taylor, 210 P. 863, 
105 Or. 559, 27 A.L.R. 1423. 

22 C.J. p 871 note 64. 

55. Idaho.—State v. Brassfleld, 197 
P. 559, 33 Idaho 660. 

Ky.—^Hopklns* E!x*x v. Osbome, 128 
S.W.2d 675, 278 Ky. 229. 

La.—Jones v. Davis, App., 165 So. 
269. 

Nev.—Sagardia v. Stockgrowers' & 
Ranchers' Bank of Reno, 274 P. 
811, 51 Nev. 29-9. 

Or.—Radtke v. Taylor, 210 P. 868. 

105 Or. 559, 27 A.L..R. 1423. 

22 C.J. p 872 note 65. 

SGu Cal.—Caldwell v. McDermit, 17 
Cal. 464. 

57, Tex.—^Maverlck v. Maury, 15 S. 

W. 686, 79 Tex. 435. 

22 C.J. p 872 note 67. 

58- Ky.—Boston Ins. Co. v. Paulk- 
ner, 89 S.W.2d 382, 262 Ky. 26. 
Nev.—Sagardia v. Stockgrowers* & 
Ranchers' Bank of Reno, 274 P. 
811, 61 Nev. 299. 

Pa.—^Buch & Myers v. Good, 21 Pa 


Dlst. & Co. 474, 44 Lanc-Li.Bev. 

267. 

22 C.J. p 872 note 58. 

69. Ky.—^Boston Ins. Co. v. F^ulk- 
ner, 89 S.W.2d 83'2, 262 Ky. 25. 

60w Del.—Gosewich v. Zebley, 6 Del. 
124. 

Vt.—Sargeant v. Pettibone, 1 Aik. 
355. 

Wash.—^Robertson v. CNeill, 120 P. 

884, 67 Wash. 121. 

22 C.J. p 872 note 69. 

61. Mich,—^Robinson v. Hoyt, 39 
Mich. 40*5. 

22 C.J. p 872 note 60. 

62. Ky.—Hopklns’ Ex'x . v. Osbome, 
128 S.W.2d 576, 278 Ky. 229, 

Or.—Radtke v. Taylor, 210 P. 863, 
105 Or. 669, 27 A.L.R. 1423. 

63. N.T.—^Hudson Milling Co. v. 
Higgins, 88 A. 1079, 86 N.J.Law 

268. 

22 C.J. p 872 note 61. 

64. 111.—^Welgle V, Brautigam, 74 
IlLApp. 285. 

22 C.J. p 872 note 62. 

65. N.H.—Cummings v. Nichols, 13 
N.H. 420, 38 Am-D. 60L 

22 C.J. p 872 note 64. I 
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r Entries held too Indefinite 

Mich.—^Munroe, Boyce & Co. v. Ward, 
174 N.W. 286, 207 Mich. 369. 

Mo.—^Nall V. Brennan, 23 S.W.2d 
1053, 324 Mo. 566, 68 A.Li.R. 684. 

88. N.J.—Bay v. Cook, 22 N.J.Law 
343. 

22 C.J. p 872 note 66. 

67. Pa—^Pulton’s Estate, 35 A. 880; 
178 Pa 78, 36 L.R,A- 183. 

22 C«J. p 872 note 66. 

68, Colo.—Gllmore v. Weisser, 187 
P. 621, 68 Colo. 206. 

lowa—^Younker Bros. v. Meredith, 
263 N.W. 58, 217 lowa 1130. 

Miss.—^W. T. Raleigh Co. v. Roten- 
berry, 164 So. 5, 6, 174 Miss. 319, 
citlng Oorpus Jtiris. 

Mo.—^No Dust O Co. V. Home Trust 
Co., App., 46 S.W.2d 203, 205, cit- 
ing Corpus Juris. 

N.J.—^Benfrey Dress Co. v. Irving 
Gale. Inc., 177 A. 432, 13 N.J.Misc. 
212 . 

Pa.—^Mehrkam v. Schlegel & Wil- 
liamson, Inc., 5 PaDist. & Co. 668, 
10 Lehigh Co.L.J. 368, 39 York 
Leg.Rec. 28. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 146, 
error dlsmissed—Warren v. Nerth 
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value of the goods sold or Services rendered;®® but 
in other jurisdictions entries to which the price or 
value o£ the goods or Services is not afiixed are 
admitted when accompanied by other proof of the 
price or value and where the price or value is 
fixed by law a mere statement of the quantity or 
amount of goods delivered or Services rendered is 
clearly sufficient.^i The mere fact that the meas- 
ure, weight, and quantity are not given in connec- 
tion with the items will not render the accounts in- 
admissible.'^^ 

(2) Lumping Charges 

As a generat rute charges must be speciflc and par- 
tlcular; lumping, accounts renders them Inadmlsslble. 

Charges must, as a general rule, be specific and 
particular; lumping accounts renders them inadmis- 
sible;73 but in this respect, it has been held, some 
latitude is allowed, depending on the nature of the 
case, and the matter must rest to a great extent in 
the discretion of the court.'^^ Accordingly, single 
charges for Services extending over several days,'^5 
or for goods delivered during a similar period, espe- 
cially if delivered under a single order,*^® have been 
admitted. 

(3) Dates 

The authorlties differ as to whether or not the en- 
trles must be accompanied wIth dates. 

While it has been held that a book of accounts 
is not to be rejected because the accounts are with- 
out date, as the date may be established by other 


evidence,77 other cases assert the view that there 
must be dates to the entries, although it is not 
necessary that the precise day of the month should 
be affixed to the charge in ali cases, if the month 
is given and the books appear to be regular in oth¬ 
er respect.79 Accounts dated on a Sunday have 
been held inadmissible.^® 

h. Completeness of Aocounta 

In order to entitie books of account to be recelved 
as evidence. It must appear that the entries therein 
are designed at least to embrace all the items of the 
account between the parties. 

In order to entitie books of account to be re- 
ceived as evidence, it must appear that the entries 
therein are designed at least to embrace all the 
items of the account between the parties which are 
proper subjects of entry,®^ and the entire account 
between the parties must be introduced.82 

i. Bequirement of Origmal Entries 

(1) In general 

(2) Charges transferred from memo¬ 

randa 

(1) In General 

To be admissible, an account book must appear 
to contain the party's original entries or the flrst per¬ 
manent records of the transactions. 

In order to be admitted in evidence, an account 
book must appear to contain the part/s original 
entries or the first permanent records of the trans¬ 
actions, and when the contrary is discoverable upon 


American Car Co., Civ.App., 29'4 S. 
W. 301. 

22 C.J. p 878 note 67. 

Bntxy of Word ‘‘mercbandlse’’ is 
meaningless as deflning the articles 
sold. 

Ala.—Brown v. Grayson, 86 So. 121, 
17 Ala.App. 463. 

K.J.—Glen v. Marcus, 177 A. 439, 
13 N.J.Misc. 213. 

Xioss of book In wblcli artlcle eiu 
tered 

Where the date and price of goods 
bought from a merchant were en- 
tered in his book, and the date, ar- 
ticle, and price were entered In the 
customer*s pass book, which latter 
book had been negligently lost, the 
merchanfs book was held competent 
evidence of the balance due.—In re 
Mohr, 32 Plttsb.Leg.J., Pa., 438. 

6SL Me.—Witherell v, Swan, 32 
Me. 247. 

N.J.—^Hagaman v. Case, 4 N.J.Law, 
370. 

Mass.—^Morris v. Briggs, 3 
Cush. 342. 

22 C.J. p 873 note 63. 

71. Me.—WithereU v. Swan, 82 Me. 
247. 


72. Md.—^Adkins v. Hastingrs, 114 A. 
288, 291, 138 Md. 464, quoting Cor¬ 
pus Juris. 

22 C.J. p 878 note 71. 

73. Cal.—'Argue v. Monte Regio 
Corporation, 2 P.2d 54, 116 Cal. 
App. 575. 

111.—Bartoluccl v. Pal Blanco, 228 
IlLApp. 113. 

Ind.—Bank of Poneto v. Klmmel, 168 
N.E. 604, 91 Ind.App. 8'25. 

Va.—Ratliif v. Jewell, 149 S.B. 40-9, 
163 Va. 316, 67 A.L..R. 1641. 
W.Va.—Martufl v. Daniels, 129 S.B. 

709, 99 W.Va. 673. 

22 C.J. p 873 note 73. 

74. N.H.—Cummings v. Nlchols, 13 
N.H. 420, 88 Am.D. 601. 

Pa.—^In re Walker’s Bstate, 63 York 
Leg.Rec. 1. 

That some of items in account are 
not Itemized does not render the ac¬ 
count inadmissible.—^Morgan v. King, 
91 So. 30, 128 Miss. 401. 

75. N.H.—Cummings v. Nichols, 18 
N.H. 420, 38 Am.D. 601. 

N.J.—Bay v. Cook, 22 N.J.Law 843. 

7a Cal.—^Le Pranc v. Hewitt, 7 Cal. 
186. 


77. Ga.—^Doster v. Brown, 25 Ga. 
24, 71 Am.D. 163. 

78. Pa.—^Dowie’s Bstate, 19 A. 936, 
136 Pa. 210—^Marsh's Bstate, 28 
Pa.Co. 190. 

79. Ky.—Little v. Berry, 113 S.W. 
902. 

N.H.—Cummings v. Nlchols, 13 N.H. 
420, 38 Am.D. 601. 

80. Pa.—Walton's Bstate, 4 Kulp 
487. 

81. Ark.—Telle v. Nash, 298 S.W. 
196, 174 Ark. 1180. 

111.—Atwell Printing & Bindlng Co. 

V. Prairie Barmer Pub. Co., 246 
IlLApp. 100. 

Mich.—^McCannan v. Talfree, 198 N. 

W. 197, 227 Mich. 15—Munroe 

Boyce & Co. v. Ward, 174 N.W. 
286, 207 Mich. 369. 

22 C.J. p 873 note 81. 

Entries held snfflciently complete 
Idaho.—^Basye v. Hayes, 76 P.2d 435, 
58 Idaho 569. 

82. Mo.—^Mulloy v. Mulloy, 111 S 
W. 843, 131 Mo.App. 664. 

22 C.J. p 873 note 82. 
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the face of the books, or comes out upon the ex- 
amination of the party, or otherwise, the hook 
should be rejected^^ Conversely, books of original 
entry are admissible, notwithstanding the entries 
therein have been transferred to other books.^^ It 
is usually held not to be a valid objection to the 
admission in evidence of original entries that they 
are in a book which contains other charges admit- 
ted not to be original,«5 although it has also been 
held that a ledger to which accounts from other 
books are transferred is not a book of original en¬ 
try, even as to an entry made in it and nowhere 
else, and that it is inadmissible in evidence to prove 
the fact shown by such entry.8 6 

If a charge is made in duplicate by means of the 
use of carbon paper on blanks provided for that 
purpose, both copies are originais and are compe- 

tent.^7 

Copies of destroyed originais. An account pur- 
porting to be drawn out by the party himself from 


I his original and daily minutes is not as a general 
I rule admissible in evidence, even though the book 
I from which such statement might have been copied 
has been bumt or destroyed by accident 
has been held that the transcript is admissible if 
there is proof that the items of the account drawn 
out actually existed in the party^s book or records 
where his daily transactions were minuted, and that 
the transcript has been duly taken therefrom.*® 

(2) Charges Transferred from Memoranda 

(a) In general 

(b) Memoranda furnished by another 

(c) Mode of proving entries 

(a) In General 

The mere fact that a temporary entry Is flrst made 
wlll not deprive the subsequent entry made as the per¬ 
manent record of the transaction of its character aa an 
original entry. 

It is not an objection to the competency of a 
party^s book that the entries therein were tran- 


83. Ala.—Boutwell v. Spurlln Mer- 
cantlle Co., 83 So. 481, 203 Ala. 482 
—L. D. Klngr Store Co. v. Thomas, 
134 So. 822, 24 Ala.App. 324. 

Cal.—Burke v. John E. Marshall. 
Inc., App., 108 P.2d 738—Kalns v. 
First Nat. Bank. 86 P.2d 935, 30 
Cal.App.2d 447—Warren v. Hllt- 
scher, 296 P. 636. 111 Cal.App. 
318. 

Del.—Edsall v. Hockland Paper Co., 
194 A. 115, 8 W.W.Harr. 495. 

Ky.—Gus Dattilo Fnilt Co. v. Louis- 
ville & N. R. Co., 37 S.W.2d 866, 
238 Ky. 322. 

Mlss.—^Ellls V. Bilis, 134 So. 160, 
160 Miss. 345. 

Mo.—^Kllethermes Motor Co. v. Cole 
Motor Service, App., 102 S.W.2d 
819, 823, citing Corpus Juxls— ^No 
Dust O Co. V. Home Trust Co., 
App., 46 S.W.2d 203, 206. citing 
Corpus Juris —^Welch-Sandler Ce¬ 
rnent Co. V. Mullins, App., 31 S.W. 
2d 86, 89, quoting Corpus Juris — 
Gordon & Koppel Clothlng Co. v. 
New York Cent. R. Co., App., 286 
S.W. 756. 

Nev.—^Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
58 Nev. 361. rehearing denied 83 P. 
2d 1049, 68 Nev. 361. 

Ohio.—^William Taylor Sons & Co. v. 
Burton, 188 N.E. 874. 46 Ohio App. 
398—Aftel V. Cotind, 167 N.E. 402, 
32 Ohio App. 270. 

Okl.—Sharp v. Pawhuska Ice Co., 217 
P. 214, 90 Okl. 211. 

Or.—Radtke v. Taylor, 210 P. 863, 106 
Or. 669, 27 A.L.R. 1423. 

—In re Gutekunsfs Bstate, 9 Som. 
Leg.!. 179. 

Tex.—J. M. Hadford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 145, 
error dismissed—Warren v. North 


American Car Co., Clv.App., 294 S. 
W. 301, 305, citing Corpus Juris— 
Johnson v. Cox, Clv.App.. 270 S.W. 
892. 

Wash.—^Lincoln v. Kuskokwin Fish- 
ing & Transportation Co., 203 P. 
62, 118 Wash. 137. 

W.Va.—Martuli v. Daniels, 129 S.B. 
709. 99 W.Va 673—Di Bacco v. 
Benedetto, 95 S.E. 601, 82 W.Va 
84. 

22 C.J. p 873 note 83. 

An original entry is one Intended, 
when made, to be the permanent evi¬ 
dence of the transaction.—Shea v. 
Biddle Improvement Co., 176 N.W. 
948, 188 lowa 962. 

Proof that tax account book was 
the only one kept by a party Is 
equivalent to proof that it is a book 
of original entry. 

Cal.—Sugar Doaf Orange Growers* 
Asa’n V. Skewes, 190 P. 1076, 47 
Cal.App. 470. 

m, —^People V. Dime Sav. Bank, 183 
N.E. 604, 350 111. 503. 

Ind.—^Polus V. Conner, 176 N.E. 234, 
92 IndA.pp. 465. 

22 C.J. p 873 note 83 [e]. 

ICedgers 

(1) Ledgers in order to be ad¬ 
missible must be the original books 
of entry. 

Ala.—^Boutwell v. Spurlln Mercantile 
Co., 83 So. 481, 203 Ala 482. 
lowa—^Younker Broa v. Meredith, 
253 N.W. 68, 217 lowa 1130. 

Tex.—^Devlin v. Heid Broa, Civ.App., 
47 S.W.2d 383, error dismissed— 
Fite v. First Nat Bank, Civ.App., 
279 S.W. 681—Johnson v. Cox, Civ. 
App., 270 S.W. 892. 

22 C.J. p 870 notes 30, 31. 
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(2) Ledgers held books of original 
entry. 

Colo.—Rocky Mountain Beverage v. 

Walter Brewing Co., 108 P.2d 886. 
Ind.—^Polus V. Conner, 176 N.E. 234, 
92 Ind.App. 465. 

Ohio.—^William Taylor Sons & Co. v. 
Burton, 188 N.E. 874, 46 Ohio App. 
398. 

84k Ala—^Donaldson v. Wilkerson, 
64 So. 234, 170 Ala 507. 

Mo.—^Welch-Sandler Cernent Co. v. 
Mullins, App., 31 S.W.2d 86, 89, 
quoting Corpus Juris. 

86. Ala—McGrath v. Stein, 42 So. 

454, 148 Ala. 370. 

22 C.J. p 874 note 85. 

86. lowa.—^Fitzgerald v. McCarty, 8 
N.W. 646, 55 lowa 702. 

87. 111.—^R. Wurlitzer Co. v. Dickin- 
son, 163 Ill-App. 36, afflrmed 93 N. 
E. 132, 247 111. 27. 

Ky.—Gus Dattilo Fruit Co. v. Louis- 
ville & N. R. Co., 37 S.W.2d 856, 
238 Ky. 322. 

Pa—John WanamcLker, Philadelphia, 
V. Chase, 81 PaSuper. 201. 

Copy delivered to purohaser 
In an action on account, wherein 
plaintiff testifled that the original 
charge tickets were delivered to de¬ 
fendant while plaintiff kept carbon 
copies, it was error to admit in evi¬ 
dence charge tickets made out in 
lead pencil which had been retained 
in plaintlff’s possesslon.—Jungkind 
Photo Supply Co. V. Yates, Mo.App., 
267 S.W. 820. 

88. Ga—Creamer v. Shannon, 17 Ga. 
65, 63 Am.D. 226. 

Mass.—^Prince v. Smith, 4 Mass. 456. 

89. Mo.—^Mueller v. Rock, App., 249 
S.W. 435. 

22 C.J. p 874 note 90. 
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scribed from a slate, card, slips of paper, or mem¬ 
orandum book in which they were first entered for 
a temporary purpose. In such cases the entry of the 
charges in the first instance is regarded as a mem¬ 
orandum preparatory to permanent evidence of the 
transactions, and the entry in the regular book of 
accounts of the party is deemed to be the first and 
original entry, and as such competent proof, with 
the oath of the party, of the charges therein made.^® 
Especially is this true where the original entries or 
memoranda are incomplete and the final entries con- 
tain the first entries of the charges in their entire- 
ty.91 Original entries transferred from a slate to 
a daybook and from a daybook to a ledger may be 
proved by the slate, daybook, and ledger, where the 
entries in neither are complete in themselves.^^ a. 
‘‘loss report,” which was a summary of what was 
contained in tickets made at the time of sales by 
persons not within the jurisdiction of the court, has 
been held admissible, although it was not made up 
directly from the tickets, but from books of orig¬ 
inal entry which were made up from the tickets, 
where the tickets themselves, which were numerous 
and voluminous, were in court and were offered 
for inspection.®^ 

(b) Memoranda Fumished by Another 

Book entries may be admitted even though made by 


32 C.J.S. 

a party from temporary memoranda fumished by his 
employees. 

It is not necessary, in the case of entries made 
from temporary memoranda, that the. temporary 
memoranda should have been made by the party 
himself; they may be made by his servant or em- 
ployee, and afterward entered by the party in his 
book of original entries.®^ 

(c) Mode of Proving Entries 

In proving an entry made by a party from tempo¬ 
rary memoranda made by another, generally the testl- 
mony of the entrant must be supplemented by that of 
the person furnishing the Information If he Is avallable 
as a wltness. 

In order to entitle a book of account made up 
of entries transcribed from temporary memoranda 
to be read in evidence, such book must be support- 
ed not only by the suppletory oath of the party 
who made the entries, as appears supra § 684 b, 
but, where the temporary memoranda were made by 
another, it is usually held necessary that the per¬ 
son who made such memoranda must also be called 
to prove that, on or about the time when the charg¬ 
es were made, articles were delivered or Services 
performed of a character similar to those charged 
in the book, at least unless he is dead or his ab- 
sence is otherwise satisfactorily accounted for;®®* 
but a contrary rule has been asserted in a few ju- 
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90. U.S.—^Metropolitan Casualty Ins. 
Co. V. Smlth & Smith, C.C.A.Wash., 
58 F.2d 699—Cub Fork Coal Co. v. 
Fainnont Glass Co., C.C.A.Ind., 19 
F.2d 273. 

Cal.—Jan Wal v. Smith-Rlddell Co., 
202 P. 962, 65 Cal.App. 69—Sugar 
Lioaf Orange Growers’ Ass’n v. 
Skewes, 190 P. 1076, 47 Cal.App, 
470. 

IU.—People V. Dlme Sav. Bank, 183 
N.B. 604, 360 111. 603—Bartolucci v. 
Dal Bianco, 228 Ill.App. 113. 
lowa.—Shea v. Biddle Improvement 
Co., 176 N.W. 948, 188 lowa 962. 
Minn.—^Banner Graln Co. v. Burr 
Farmers’ Elevator & Supply Co., 
202 N.W. 740, 162 Minn. 334. 

Mo.—^Dameron v. Harris, 219 S.W. 
964, 281 Mo. 247—Bedwell v. Cap- 
Itol Mut Ass*n. App., 66 S.W.2d 
156, 166, Quoting Corpus Juris— 
Welcb-Sandler Cernent Co. v. Mul- 
lins, App., 31 S.W.2d 86, 89, guoting 
Corpus Juris. 

Neb.—^Nye-Schneider-Fowler Co. v. 
Cbicago & N. W. Ry. Co., 179 N.W. 
603, 606, 105 Neb. 161, clting Cor¬ 
pus Juris. 

N.D.—Spies v. Stang, 218 N.W. 860, 
66 N.D. 674—^Fargo Mercantile Co. 
V. Johnson, 181 N.W. 963, 47 N.D. 
304. 

Ohio.—William Taylor Sons & Co. v. 
Burton, 188 N.E. 874, 46 Ohio App. 
398. 


Pa.—City of Philadelphia v. Stange, 
159 A. 7, 806 P€u 177—John Wana- 
maker, Philadelphia, v. Chase, 81 
Pa.Super. 201. 

Tex,—Watson Co. v. Lone Star Serv¬ 
ice Statlon, Civ.App., 16 S.W.2d 161, 
163, error dismissed, clting Corpus 
Juris—Griffln v. Berry, Civ.App., 6 
S.W.2d 183, 186, error dismissed, 
citlng Corpus Juris. 

Wash.—Gourley v. Hatten, 84 P.2d 
1014, 197 Wash. 806. 

22 C.J. p 870 notes 32, 33, p 874 note 

91. 

Both entries regarded as original 
Or.L. § 791, which provides that, 
when an entry is repeated in the 
regular course of business, one 
copied from another, at or near the 
time of the transaction, all entries 
are equally regarded as originals, is 
general in its scope, and applies to 
entries in shopbooks as well as to 
other entries within its embrace.— 
Radtke v. Taylor, 210 P. 863, 106 Or. 
669, 27 A.L.R 1423—Raski v, Wise. 
107 P. 984, 56 Or, 72. 

PartlcuXar books held books of orlg. 
Inal entry 

(1) Books of bank made up from 
deposit slips and checks.—Crump v. 
Bank of Toccoa, 163 S.E. 631, 41 Ga. 
App. 506. 

(2) Ledger posted from duplicate 
sales slips, no daybook or Journal be- 
ing used. 


Colo.—Rocky Mountain Beverage v- 
Walter Brewing Co., 108 P.2d 886. 
Okl.—Cassii V. Carter, 223 P. 686, 98‘ 
Okl, 49. 

(3) Sales book consisting of entries 
made at close of each day from 
memorandum tickets.—^Watson Co. v. 
Lone Star Service Station, Tex.Civ- 
App., 16 S.W.2d 161, error dismissed. 

91. Ran.—State v. Stephenson, 76 P. 
906, 69 Kan. 406, 105 Am.S.R 171. 
A ledger is admissible as a book 

of original entries where the daybook 
entries are incomplete.—^Breslln v. 
Dobosh, 62 Pa.Super. 397. 

92. N.T.—^MeGoldrick v. Traphagen« 
88 N.T. 334. 

93. Mo.—Cudahy Packing Co. v. Chi- 
cago & N. W. R. Co., App., 201 S.W. 
596. 

94. Mo.—^Bedwell v. Capitol Mut- 
Ass'n, App., 66 S.W.2d 166, 166, 
quoting Corpus Juris —Welch-Sand- 
ler Cernent Co, v. Mulllns, App., 31 
S.W.2d 86, 89, quoting Corpus Jo- 
rls. 

Tex.—^Watson Co. v. Lone Star Serv¬ 
ice Btation, Civ.APp., 16 S.W.2d 161,. 
error dismissed. 

22 C.J. p 876 note 96. 

95. Mo.—^Bedwell v. Capitol Mut- 
Ass'n, App., 66 S.W.2d 165, 166^ 
quoting Corpus Juris. 

22 C.J. p 876 note 97, p 876 note 98- 
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risdictions,®® and daily time cards of a workman 
have been held admissible as corroborative of book 
entries made therefrom without proof of handwrit- 
ing of the workman.®7 

§ 686. - Subject Matter of Entry 

a. In genera! 

b. Goods delivered and Services per- 

formed 

c. Collateral matters 

a. In General 

Entries In books of account, to be admissible, must 
relate to the business carried on by the person for whom 
the books are kept. 

Entries in books of account, to be admissible, must 
relate to the business carried on by the person for 
whom the books are kept and not to matters in no 
way connected with the business;®® and entries, 
even though made in a regular book of accounts, 
are not evidence of the casual sale of an article 
not in the line of the part/s business;®® but the 
competency of an account book as to matters prop- 
erly entered therein is not affected by the fact that 
it also contains an entry not connected with the busi- 
ness.l 

b. Goods Delivered and Services Performed 

The ordinary and ueual matters for entry in ac¬ 
count books are charges for goods sotd and delivered 
and Services rendered. 

Where a party^s books of account are admissible 
in his favor, they are very generally received for 
the purpose of proving charges for goods or arti- 


cles delivered and Services performed.® This rule 
applies although the sale was founded on a writ- 
ten order;® and after an order to deliver goods or 
render Services is proved by competent evidence ali¬ 
unde, see subdivision c (2) of this section infra, 
the fact^ and the date® of delivery or performance 
may be proved by the books and suppletory oath of 
the party. A book of account has been regarded as 
prima facie evidence of the price of goods sold,® 
but it has also been held that entries which fumish 
nothing by which the propriety of the price charged 
for goods or labor can be tested or criticized by wit- 
nesses familiar with the subject are inadmissible.'^ 
It has frequently been asserted that the shopbook 
rule is confined to entries relating to goods deliv¬ 
ered and Services performed,® although there is also 
authority for the view that cash items entered in 
the regular course of business are within the rule, 
see subdivision c (4) of this section infra. 

An account of credtts and not of charges, kept 
by the purchaser of goods® or of the employer for 
whom labor or Services have been performed,i® is 
not admissible in his favor. 

C. Collateral Matters 

(1) In general 

(2) To whom credit given 

(3) Special agreements 

(4) Cash items or dealings 

(1) In General 

As a general rule the account books of a party are 
not admissible to prove any matter collateral to the issue 
of debit and credit between the parties. 


96- Pa«—Curren v. Crawford, 4 Serg. 
& H. 3. 

22 C.J. p 876 note 99. 

97. XJ.S.—Wisconsin Steel Co. v. 
Maryland Steel Co., Wis., 203 F. 
403, 121 C.C.A. 607. 

98. Wis.—Wallschlaeger v. Wall- 
schlaefirer's Estate, 205 N.W. 402, 
187 Wis. 640. 

22 C.J. p 876 note 2. 

99. Pa.—Sboemaker v. Kelloergr, 11 
Pa. 310. 

22 C.J. p 876 note 3. 

1. Cal.—Schneider v. Oakman Cons. 
Min. Co„ 176 P. 177. 38 Cal.App. 
338. 

22 C.J. p 876 note 4. 

2. Ariz.—^Douglas v. Parker Com- 
mercial Co., 235 P. 148, 28 Ariz. 47. 

Idaho.—^Basye v. Hayes, 76 P.2d 435, 
58 Idalio 569. 

N.Y.—Warner Quinlan Co. v, Ben 
Charat, Inc., 257 N.Y.S. 722, 726, 
143 Misc. 443, citlngr Oorpua JxL- 
rls. 

Ohio.—^Knieger v. Frazier, 166 NJBJ. 
151, 31 Ohio App. 28. 


Or.—^Radtke v. Taylor, 210 P. 863, 
105 Or. 669, 27 A.L.R. 1423. 

Pa.—^Buch & Myers v. Good, 21 Pa. 
DIst. & Co. 474, 44 Lanc.L.Rev. 
267—^In re Walker*s Estate, 63 
York Leg.Rec. 1. 

R.I.—Sandsea v. No-Kap Closures, 
14 A.2d 666, 

Wis.—Wallschlaeger v. Wallschlaegr- 
er's Estate, 205 N.W. 402, 187 Wis. 
640. 

22 C.J. p 876 note 5. 

3. Pa.—^Valee Bros. Electrlcal Co. v. 
Nortli Penn Iron Co., 32 Pa.Super. 
111 . 

4. Conn.—^MacFayden v. Paul, 128 A. 
650, 102 Conn. 243. 

Pa.—Oswald Machinery Co. v. Fams- 
worth, 101 Pa.Super. 606. 

R.I.—Sandsea v. No-Kap Closures, 14 
A2d 655. 

22 C.J. p 877 note 8. 

5. Mass.—Costello v. Crowell, 133 
Mass. 352. 

6. Ariz.—^Douglas v. Parker Com- 
mercial Co., 235 P. 148, 28 Ariz. 
47. 


Pa.—^Ducoign v. Schreppel, 1 Yeates 
347. 

R.I.—^Lewis Mears Co. v. Norfolk 
County Creamery, 137 A. 149, 48 R. 
I. 221. 

7. Pa.—^McQarry's Estate, 9 Pa.Dlst. 
172. 

8m Tex.—^Luttrell v. Parry, 129 S.W. 

865, 61 Tex.Civ.App. 508. 

22 C.J. p 877 note 12. 

Chargres of damagres 

Charges which are not in their na¬ 
ture liQuidated sums, but damages 
which can be rendered certain only 
by convention or judlclal decislon, 
are not matters of book account.— 
Katsonas v. W. M. Sutherland Bldg. 
& Const. Co., 132 A. 553, 104 Conn. 
54—22 C.J. p 877 note 12 [b]. 

9. Wash.—Goldsworthy v. Oliver, 
160 P. 4, 93 Wash. 67. 

22 C.J. p 877 note 14. 

10. Mass.—^Morse v. Potter, 4 Gray 
292. 

22 C.J. P 877 note 15« 
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The account books of a party are not, as a gen- 
eral rule, admissible to prove any matter collateral 
to the issue of debit and credit between the par¬ 
ties and any facts aside from the sale and de- 
livery of goods or the performance of work and la¬ 
bor which are necessary to make out a party’s case 
must be proved by evidence independent of his 
books.i 2 There are, however, cases in which this 
rule has been somewhat relaxed.^^ 

(2) To Whom Credit Given 

It has been held that account books are Inadmissible 
to Show to whom credit was given when that fact is In 
Issue, but there is also authority to the contrary. 

It is usually held that books of account are in¬ 
admissible to show to whom credit was given when 
that fact is in issue,and are therefore not evi¬ 
dence to charge a defendant with goods delivered 
to a third person or for Services performed for a 
third person,i5 or admissible to prove charges for 
cash paid to a third person on the order of the ad¬ 


32 C.J.S. 

verse party but there is authority for the view 
that account books are admissible for the purpose 
of showing to whom credit was given,i7 although 
they are not conclusive on that question.i8 

(3) Special Agreements 

Ordinarlly books of account are not admissible, ex- 
cept for limited purposes, when there are special terms 
or provisione to the contract on which the recorded 
charges are based. 

Books of account are not admissible to prove the 
terms or contents of a special agreement,!® or as 
evidence of a sum of money due under such an 
agreement.^O This rule has been extended so as to 
hold that the delivery of goods, the performance of 
Services, or the payment of money under a special 
agreement is not provable by books of account, since 
by an agreement of this kind the transaction is tak- 
en out of the usual course of business dealings and 
the performance or nonperformance of the contract 
is susceptible of other proof ;21 but it has also been 


11. ]Sr.H.—Doe V. Lucy, 139 A. 760. 
83 N.H. 160. 

22 C.J. p 877 note 16. 

ZP. actlona for oa aocountlxi^, books 
of account are admissible in evi¬ 
dence.—^Breneman Co. v. CunningrlMuni 
176 S.E. 829. 207 N.C. 77. 

12. N.J.—^Locke & Smitb Co. v. 
Mecbler, 79 A. 1069. 81 N.J.Law 
232. 

22 C.J. p 877 note 17. 

Fact of paynLexLt 

(1) Xn ■claim agalnst estate on 
account, claimanfs books of account 
■were admissible only as showingr sum 
due, but not as evidence of pay- 
ments on account that would toll 
statute of limitations. since books of 
account would be purely hearsay and 
self-serving- as evidence of payments. 
—^Botti V. Horton’s Estate, 6 N.Y.S.. 
2d 284. 264 App.Div. 889. 

(2) A book account of a debtor 
of the date when the debt feli due. 
showingr a balance in his favor, equal 
to a second instalment of plalntifl’s 
debt, is not admissible to prove 
payment of that instalment.—Clark 
V. Wells, 5 Cray, Mass., 69, 

Bspendltures 

In action by retail merchant for 
breach of warranty, account books 
showing: expenditures of merchant, as 
taken from invoices and vouchers, 
are not admissible to show damage, 
belng transactlons in which defend¬ 
ant had no part and of which it was 
ignorant, and therefore entitled .to 
lestimony fumlahing basis for cross- 
examlnation.—General Motors Truck 
Co. V. Shepard Co., 129 A. 826, 47 R. 
I. 88, motlons denied General Motors 
Truck Co. V. Shepard Co., 130 A. 693, 
47 R.I. 163. 


13. Books of laoeoxiiit held admissible 
to prove partlcular collateral mat- 
ters: 

(1) Ownership of drafts.—Heid 
Bros. V. Commercial Nat. Bank of 
Hutchinson, Tex.Com.App., 240 S.W. 
908, reversing Commercial Nat Bank 
of Hutchinson v. Heid Bros., Clv. 
App., 226 S.W. 806. 

(2) Other matters see 22 C.J. p 
877 note 18. 

With consent of adverse party, les- 
see, suing for wrongful eviction, may 
prove loss of proflts for unexpired 
portion of term by correct book en- 
trles made from original accounts 
showing receipts and’ expenses be- 
fore eviction.—^Kenney v. Braun, 201 
N.W. 641, 113 Neb. 12. 

14. R.I.—Atlas Sheet Metal Works 

V. Campbell, 136 A. 439, 48 K.I. 
160. 

22 C.J. p 878 note 19. 

16. Me.—^Mansfield v. Gushee, 114 
A. 296, 120 Me. 333. 

22 C.J. p 878 note 20, 

Where defendant admits the oor- 
rectness of plalntilTs aooounts, how¬ 
ever, the fact that delivery was 
made to a third person does not ren- 
der plaintilTs books inadmissible to 
show charges against defendant.— 
James C. Golf Co. v, Lunn. 137 A. 
879, 48 H.I. 416. 

16- Xowa.—^Lyman v. Bechtel. 7 N. 

W. 673, 66 Xowa 437. 

22 C.J. p 878 note 21. 

Cash Items or dealings generally see 
infra subdivision c (4) of this 
section. 

17. Ala.—Ziliak & Schafer Milling 
Co. V. Moore, 131 So. 798, 222 Ala. 
254. 

Ariz.—^Douglas v. Parker Commercial 
Co.. 286 P. 148, 28 Ariz. 47- 
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[ Conn.—^MacPayden v. Paul, 128 A 
660, 102 Conn. 243. 

Ga.—Haygood v. E. B. Clark Co., 107 
S.B. 379. 27 Ga.App. 101. 

Wyo.—Snelder v. Big Hom Milling 
Co., 200 P. 1011, 28 Wyo. 40. 

22 C.J. p 878 note 22. 

Xn Massachusetts 

(1) Under Gen.Li. c 233 8 78, re- 
lating to the admissiblUty of book 
entries, account books are admissi¬ 
ble to Show to whom the account 
is charged.—Standard Oil Co. of New 
York V. Malaguti, 168 N.B. 636, 269 
Mass. 126—Taylor v. Harrlngton, 137 
N.E. 360, 243 Mass. 210. 

(2) The contrary rule prevailed 
prior to the enactment of the stat¬ 
ute,—Kaiser V. Alexander, 12 N.E. 
209, 144 Mass. 71. 

22 C.J. p 878 notes 19, 20. 

18. Wis.—Champion v. Doty, 31 WIs. 
190. 

19. Colo.—Weston v. Wilkes, 176 P. 
470, 66 Colo. 422. 

Del.—^Edsall v. Rockland Paper Co., 
194 A. 116, 8 W.W.Harr. 495. 
Ohio.—^Hunt v. Krebs, 194 N.E. 34, 
48 Ohio App. 279. 

Pa.—Sokolove v. Hirsch, 96 Pa.Super. 
606. 

S.C.—Green v. McDaniel, 168 S.B. 
197, 168 S.C. 633, Quoting Coipus 
Jnxis. 

22 C.J. p 878 note 24. 

20. Del.—^Edsall v. Rockland Paper 
Co., 194 A. 116, 8 W.W.Harr. 496. 

Pa.—Jacob v. Bleiberg’s Ex’rs, 23 
West.Co.L.J. 77. 

Wis.—^Wallschlaeger v. Wallschlaeg- 
er’s Estate, 206 N.W. 402, 187 Wis. 
640. 

2^2 C.J. p 878 note 26. 

21- Pa-—Crew Levick Co. v. Glbbon, 
176 A. 27, 116 Pa.Super. 596— 
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held that, although a book of accounts may be in- 
competent to'prove the perfomance of a special 
contract, yet where Services are rendered or goods 
are delivered from time to time in the performance 
of the contract it is proper to charge them on the 
book, and such charges are competent evidence, not 
of the performance of the contract, but of the fact 
of the delivery of the goods and the rendition of 
the Services and their amount ;22 and account books 
have been received to show that a credit was given 
as agreed between the parties.23 

(4) Cash Items or Dealings 

As a general rule, In the absence of contrary stat¬ 
ute, books of account are not admlsslble to prove cash 
Items or dealings between the parties uniess the charges 
are in fact made in the ordinary course of business. 

Although there is authority to the contrary, some- 
times by virtue of statutory enactment,24 the gen¬ 
eral rule, in the absence of contrary statute, is that 
the books of account of a party are not admissible 
in his own favor to prove charges for “money paid” 
or “money lent,” or cash items or dealings between 
the parties generally, since th.ese charges are not 
usually such as are made in the ordinary course of 
business, and since other and better evidence of the 
transaction to which such an entry relates usually 
exists or might reasonably be called for by the party 


making the advance.25 This rule has, however, 
been modified by some decisions, to the extent that 
where money charges are made in the banking busi¬ 
ness, or otherwise as a matter of fact in the ordi¬ 
nary course of business, the accounts of the party 
making such charges will be admissible under the 
shopbook rule.26 Moreover, the effect of the deci¬ 
sions in some jurisdictions is to extend the rule 
permitting proof of the delivery of goods sold and 
the performance of labor by shopbooks so as to in¬ 
clude charges of sums of money not exceeding a 
certain amount,^7 or small sums not definitely 
fixed.28 When an account book is thus received it 
is evidence only of the fact of payment and not that 
the pa 3 ment was made on a particular debt.29 

§ 687. -Absence of Entry as Proof of 

Negative 

Ordinarily, in the absence of a contrary statute, book 
entries are not admissible to establlsh a negative by 
showlng the absence of affirmative entries. 

It is generally held that books of account or book 
entries generally are not admissible to establish a 
negative by showing the absence of affirmative 
entries.30 This rule, however, is not universally 
followed. In some instances book entries have been 


Pringle v, Neff, 172 A. 28. 112 Pa. 
Super. 547. 

22 C.J. p 878 note 26. 

22. Del.—Edsall v. Rockland Paper 
Co., 194 A. 116, 8 W.W.Harr. 495. 

22 C.J. p 878 note 27. 

23. Cal.—Ross v, Bnisle, 11 P. 760, 
70 Cal. 466. 

Or.—Moore v. Knott, 12 P. 59, 14 Or. 
35. 

24. La.—Bland v. Paradlce Coloni 2 a,- 
tion Co., App., 146 So. 778. 

22 C.J. p 878 note 29. 

25. Del.—^Edsall v. Rockland Paper 
Co., 194 A. 115, 8 W.W.Harr. 496. 

111.—In re Martlne*s Bstate, 233 111. 
App. 94. See White v. Parisii, 23 
N.B.2d 939, 302 Ill.App. 172. 

Ind.—Bank of Poneto v. Klmmel, 168 
N.E. 604, 91 Ind.App. 325. 
lowa,—In re Cummins’ Bstate, 286 
N.W. 409, 226 lowa 1207. 

N.J.—^Hodgaon v. Harrls, 149 A, 830, 
8 N.J.Misc. 188. 

N.Y.—Purlck V. Port Jefferson Elec¬ 
trio Llffht Co., 174 N.Y.S. 285, 186 
App.Div. 214-—Hughes v. Eastem 
Cont. Co.. 297 N.Y.S. 272, 164 Misc. 
318—In re Clodgo*s Bstate, 227 N. 
Y.S. 690, 131 Misc. 490, 

Ohlo.—Suilivan v. Sullivan, 31 N.E.. 
2d 165, 66 Ohio App. 315—^Krueger 
V. Frazier, 166 N.B. 161, 31 Ohio 
App. 28. 

Pa.—Buch & Myers v, Good, 21 Pa. 
Dlst. & Co. 474, 44 Lanc.L.Rev. 
267. 


Tex.—^Fite v. First Nat. Bank of 
Seymour, Civ.App., 279 S.W. 581. 

22 C.J. p 879 note 30. 

Anothar raason for the rnls is 
that entries of cash transactions 
may be fabricated with much great- 
er safety and with less chance of 
the fraud helng discovered than en¬ 
tries of goods sold or delivered, or 
of Services rendered.—Smith v. 
Rentz, 30 N.E. 54, 131 N.Y. 169, 15 
L.R.A. 138, reversing 14 N.Y.S. 256— 
In re De Slmone*s Bstate, 270 N.Y.S. 
618, 151 Misc. 87. 

Beoeipt of moaay 
Generally a party^s book is not 
testimony in his own favor touching 
the receipt of money by him.—Bar- 
bera v. John Hancock Mut. Life Ins. 
Co., N.J.SUP., 21 A.2d 222. 

By ezpress statutozy provlslons in 
I some jurisdictions cash items are 
not properly chargeable in a book 
account under the shopbook rule.— 
Edsall V. Rockland Paper Co., Del., 
194 A. 115, 8 W.W.HaiT. 495. 

Books of aocount held inoompetexit 
to prove large loans.—Cross v. Amo- 
retti, 9 P.2d 147, 44 Wyo. 176, 84 A. 
L.R. 140. 

26. Ga.—Crump v. Bank of Toccoa, 
153 S.R 531, 532, 41 Ga.App. 505, 
clting Corpus Juris. 

HawalL—Schuman Carriage CO. v. 
Paxson, 27 Hawail 161. 
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lowa.—^In re Cummins' Bstate, 286 
N.W. 409, 226 lowa 1207. 

22 C.J. p 879 note 31. 

27. Me.—^Waldron v, Priest, 61 A. 
235, 96 Me. 36. 

22 C.J. p 879 note 32. 

28. Wyo.—^Lewis v. Bngland, 82 P. 
869, 14 Wyo. 128, 2 L.R.A.,N.S., 
401. 

22 C.J. p 879 note 33. 

29. N.H.—^Bailey v. Harvey, 60 N.H. 
162. 

30. Ala.—^American Trust & Sav- 
ings Bank v. Montano, 89 So. 899, 
18 Ala.App. 136, certiorari denied 
Montano v. American Trust & 
Savings Bank, 89 So. 923, 206 Ala. 
700. 

Ky.—^Lawyers' Realty Co. v. Bank 
of Ludlow, 76 S.W.2d 920, 256 Ky. 
675. 

22 C.J. p 169 note 33, p 879 note 35. 
Negative evidence generally see su¬ 
pra S 165. 

NoxLpaysLeiLt 

A book of account is generally 
held inadmlssible to prove, from the 
absence of an entry therein, that 
certain money was not pald. 

Cal.—^Lewis v. McNeal, 207 P. 1021, 
68 Cal.App. 70. 

Mass.—^Mackintosh v. Cioppa, 139 N. 

E. 445, 245 Mass. 152. 

48 aJ. P 720 note 26, 
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admitted for such a purpose,^! and in some juris- 
dictions their reception for this purpose is express- 
ly authorized by statute.32 In any event it seems 
that books of account wouid be clearly admissible 
where the fact to be proved is that a particular 
item had not been entered therein.83 

§ 688. — Person Charged; Intent 

As a general rule books of account, to be admfssfbls, 
must contaln charges by one party to the action against 
the other and the entries must be made with an Intent 
to make a charge. Such books may be rccelved to prove 
accounts agafnst two or more persons jointly. 

Although it has been held that where accounts 
between a party to the action and third persons are 
material, his books containing such accounts are ad- 
missible,^^ the general rule is that in order to be 
admissible under the shopbook rule, the book must 
contain charges by one party to the action against 
the other3fi and the entry must be made with intent 
to make a charge.36 jhus books of entries of work 
done have been held inadmissible where the primary 
object of the entries was to enable the party to set- 
tle with his employees in the work and not to 
charge the work against the adverse party.37 

Charge against agent, A charge in a book of 
original entries against an agent may be given in 
evidence in a suit against the Principal on proof 
aliunde of the agency and that the transaction was 


made in the course of the principal s business.33 

Charges against two or more persons jointly, 
Shopbooks are admissible to prove accounts against 
two or more persons jointly,3» if the joint liability 
is established by evidence aliunde><^ The evidence 
of the joint liability need not precede the admis- 
sion of the books, but may be subsequently intro- 
duced.^l 

§ 689. — Amount Charged 

Charges may be of such magnitude as to be Im- 
proper subjects of book accounts. 

Under some statutes books of account are compe¬ 
tent evidence to prove an account only when it 
does not exceed a sum specified,^^ and indeed it has 
been intimated apart from statute that charges may 
be of such magnitude as to be improper subjects 

of book accounts.^3 

§ 690. - Time of Making Entry 

Book entries, to be admissible, must have been made 
at or near the time of the transaction recorded; and 
entries prematurely made are generally held Inadmissi¬ 
ble. 

In order to be admitted in evidence under the 
common-law rule admitting books of account or un¬ 
der the statutory provisions on that subject, the 
entries must appear to have been contemporaneous 
with,*^ or to have been made at or near, the time 


31. Pa.—Klein v. F. W. Woolworth 
Co., 163 A. 632, 309 Pa. 320. 

22 C.J. p 880 note 36. 

*nxniere book acooxuLts are sliown. 
to be otberwlse competent, and the 
entries therein to be material, rele¬ 
vant, and evidentiary as to the Is- 
sue, they are then egually competent 
for the purpose of provingr either 
the negative or the affirmative of 
such Issue.’*—Sharp v. Pawhuska 
Ice Co.. 217 P. 214, 90 Okl. 211. 

To Show nonpaymeiLt 

S.D.—^Union School Furniture Co. v. 

Mason, 62 N.W. 671, 3 S.D. 147. 

22 C.J. p 880’ note 36 [a] (1)—48 
C.J. p 720 note 27. 

A bank^B ledger sheets are ad¬ 
missible to Show that certain checks 
had not been charged against de- 
fendanfs account.—^Veneri v. Drap- 
er, C.C.A.W.Va., 22 F.2d 33, certio¬ 
rari denied 48 S.Ct 389, 276 U.S. 
633, 634, 72 L.Bd. 742. 

32. Mlch.—Crowley v. Atkinson's 
Estate, 296 N.W. 864, 297 Mich. 
16. 

33. Mo.—^Bllsworth Coal Co. v. 
Quade, 28 Mo.App. 421. 

22 C.J. p 880 note 37. 

34. Minn.—Coleman v. Retall Lum- 


bennen*s Ins. Assoc., 79 N.W. 688, 
77 Minn. 31. 

22 C.J. p 880 note 38. 

Wliere mot material, such books 
are inadmissible.—Clabots v. Ball- 
weber, 168 N.W. 621, 133 Minn. 400. 

35. Ohio.—Petterson v. Lake, 26 N. 

B.2d 768, 136 Ohio St. 481. 

22 C.J. p 880 note 39—-30 C.J. p 1023 
note 10 [b]. 

Books not chariginfir defendant 
A book which does not charge or 
purport to charge defendant is not 
admissible on behalf of plaintiffi— 
Wall V. Dovey, 60 Pa. 212—Pringle 
V. Neff, 172 A. 26, 112 Pa.Super. 647 
—In re Brown's Estate, 22 Pa-Dist. 
& Co. 671. 

Entries held snfflolent to charge de¬ 
fendant 

(1) Ledger entries not charging 
defendant in his true name but in 
the name under which he conducts 
his business.—^Rodehaver v. Mankel, 
61 P.2d 61, 16 Cal.App.2d 697. 

(2) Book account headed “Dr. 
HofCman Job at Emerald Lake.”— 
Bailey v. HofCman, 278 P. 498, 99 Cal. 
App. 347. 

(3) Other entries.—^Woolsey v. 
Bohn, 42 N.W. 1022, 41 Minn. 236. 

Ise. Neb.—Van Every v. Fltzgerald, 

570 


31 N.W. 264, 21 Neb. 86, 69 Am-R. 
836. 

22 C.J. p 880 note 39. 

37. Neb.—^Van Every v. Fitzgerald, 
31 N.W. 264, 21 Neb. 36, 69 Am.R. 
836. 

22 C.J. P 880 note 40. 

38. N.H.—^Davis v. Dyer, 60 N.H. 
400. 

22 C.J. p 881 note 41. 

39. Mass.—^Box v. Welch, Quincy p 
227. 

Pa.—Bowers v. Stili, 49 Pa. 66. 
S.C.—Bxum V. Davis, 44 S.C.L. 367. 
22 C.J. p 881 note 42. 

4a Pa.—^Bowers v. Stili, 49 Pa. 66. 
22 C.J. p 881 note 43. 

41. Pa.—^Bowers v. Stili, supra. 

42. NC.—^Bland v. Warren, 66 N.C. 
372. 

22 C.J. p 881 note 46. 

43. Mass.—^Bustin v. Hogers, 11 
Cush. 346. 

Pa.__Corr v. Seller, 100 Pa. 169, 49 
Am.R. 870. 

44. Ala.—^Brett v. Dean, 196 So. 881, 
239 Ala. 676. 

Ark.—^Bush v. Taylor, 207 S.W. 226, 
136 Ark. 664. 

Cal.—^Argue v. Monte Regio Corpo¬ 
ration, 2 P.2d 64, 116 Cal.App. 676. 
Mo.—Kliethermes Motor Co. v. Cole 
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the transaction to be proved. The entries, 
however, need not be made at the exact time of the 
occurrence to which they relate, or even on the 
same day,^® but it is sufficient if they are made 
within a reasonable time thereafter,^? in the ordi- 
nary course of the business of the party making 
them.^* They must be in the nature of res gestae, 
or at least written soon enough after the event to 
render it unlikely that they were the resuit of a de- 
sign to defraud, concocted by the entrant after the 
occurrence.60 While some early cases asserted that 
the entries must be made not later than the day aft¬ 
er the transaction in order to be admissible,®^ this 
view is opposed by other cases in which a longer 
delay has been held not fatal,52 and the generally 
accepted view is that the law does not fix any pre- 
cise time within which the entries must be made in 
order to be admissible as original entries, but every 
case must depend on its own peculiar facts, regard 
being had to the situation of the parties, the kind 
of business, the mode of conducting it, the time and 


manner of making the entry, and the other circum- 
stances of the case,53 and the determination of the 
question of admissibility must necessarily be left 
largely to the judgment and discretion of the trial 

judge.54 

With respect to iraruscrihed entries the nile is the 
same as with respect to original entries, and it is 
sufficient if the transfer was made within a rea¬ 
sonable time so that it may appear to have taken 
place while the memory of the facts was recent or 
the source from which a knowledge thereof was de- 
rived was unimpaired.®® 

Where a transaction is continuovs, extending over 
several days, an entry made on its completion is 
admissible.5® 

Premature entries. The entry of a charge of 
the price of goods is not as a general rule admissi¬ 
ble if made before the sale was completed,®*^ and 
accordingly entries made before the delivery of the 
goods to which they relate, although at the time of 


Motor Service, App., 102 S.W.2d 
819—Gordon & Koppel Clothlng 
Co. V. New Tork Cent. R. Co., 
App., 286 S.W. 766, 766, citlng 
€k>]:pTi8 Jnxlfi—Jung:kind Photo 
Supply Co. V. Yates, App., 267 S, 
W. 820—In re Greenwood's Estate, 
208 S.W. 636, 201 Mo.App. 39. 

Pa.—Cox V. Cox, 29 Del.Co. 436. 

22 C.J. p 881 note 47. 

45. Ala,—Grist v. Carswell, 166 So. 
102, 231 Ala, 442. 

Cal.—Warren v. Hiltscher, 295 P. 
536, 111 Cal.App. 318. 

Del.—^Edsall v. Hockland Paper Co., 
^194 A. 116, 8 W.W.Harr. 496. 

Ind.—^Equitable Life Assur. Soc. of 
the U. S. V, Camphell, 150 N.B. 31, 
86 Ind.App. 450, rehearing- denied 
151 N.B. 682, 86 Ind.App. 460. 

lowa,—Shea v. Blddle Improvement 
Co., 176 N.W. 948, 188 lowa 962. 

Mo.—^Dameron v. Harris, 219 S.W. 
964, 281 Mo. 247—In re Green- 
wood*s Batate, 208 S.W. 635, 201 
Mo.App. 39. 

Nev.—^Home Lumher & Coal Co. v, 
Hartford Mining Co., 81 P.2d 1063, 
58 Nev. 361, rehearing denied 83 
P.2d 1049, 68 Nev, 361. 

N.J.—Swing V. Sparks, 7 N.J.Law 59. 

Ohio.—Worland v. McGill, 160 N.B. 
478, 26 Ohio App. 442. 

Okl.—Sharp v. Pawhuska Ice Co., 
217 P. 214, 90 Okl. 211. 

Or.—^Pacific Trading Co. v. Sun Ins. 
Office, 26 P.2d 1062, 146 Or. 211— 
Radtke v. Taylor, 210 P. 863, 106 
Or. 669, 27 A.L.R. 1423. 

Pa,—Poster v. Wehr, 173 A. 712, 114 
Pa.Super. 101—Willert v. Anathor, 
22 Brie Co. 1. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 145, 
error dlsmlased—Warren v. North 


American Car Co., Civ.App., 294 
S.W. 301. 

Va,—Ratlitf v. Jewell, 149 S.B. 409, 
153 Va, 316, 67 A.L.R. 1541. 
Wash.—^Hewitt v. Jones, 271 P, 76, 
77, 149 Wash. 360, citlng Coxpns 

W.Va.—^Martufi v. Daniels, 129 S.B. 
709, 99 W.Va, 673—Di Bacco v. 
Benedetto, 95 S.E. 601, 82 W.Va. 
84. 

22 C.J. p 881 note 48. 

Entries Xn. gxoss covexing a oon- 
Blderahle pexiod of time are not 
within the shopbook rule since such 
entries are not regularly made at 
the time the transaction recorded 
took place.—^Bdsall v. Rockland Pa¬ 
per Co„ 194 A, 116, 8 W.W.Harr., 
Del., 496. 

Delay held too gxeat 

(1) Eighteen months.—^Bartolucci 
V. Dal Bianco, 228 Ill.App. 113. 

<2) Two months.—^In re Green- 
wood^s Estate, 208 S.W. 636, 201 Mo. 
App. 39. 

46. lowa.—Shea v. Biddle Improve¬ 
ment Co., 176 N.W. 948, 188 lowa 
952. 

22 C.J. p 881 note 50. 

47. lowa,—Shea v. Biddle Improve¬ 
ment Co., supra, 

Mo.—^In re Greenwood's Estate, 208 
S.W. 636, 201 Mo.App. 39. 

Okl.—Sharp v, Pawhuska Ice Co., 
217 P. 214, 90 Okl, 211. 

22 C.J. p 881 note 51. 

48. U.S.—^Burley v. German Ameri¬ 
can Bank, N.Y., 4 S.Ct. 341, 111 U. 
S. 216, 28 L.Bd. 406. 

Pa.—Walter v. Bollman, 8 Watts 
544. 

22 C.J. p 882 note 52. 

49. Mo.—Dameron v. Harris, 219 S. 
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w. 964, 281 Uo. 247—Kllethermes 
Motor Co. V. Cole Motor Service, 
App., 102 S.W.2d 819. 

22 C.J. p 882 note 53. 
sa Mo.—^Dameron v. Harris, 219 S. 
W. 954, 281 Mo. 247. 

SL Fla.—Grady v. Thigpin, 6 Pia. 

668 . 

22 C.J. p 882 note 54. 

52. N.J.—Bay v. Cook, 22 N.J.Law 
343. 

22 C.J. p 882 note 55. 

53. Mo.—^Dameron v. Harris, 219 S. 
W. 954, 281 Mo. 247—Kllethermes 
Motor Co. V. Cole Motor Service, 
App., 102 S.W.2d 819—In re Green- 
wood's Estate, 208 S.W. 635, 201 
Mo.App. 39. 

22 C.J. P 882 note 56. 

54 . Mass.—^Barker v. Haskell, 9 
Cush. 218. 

56. lowa.—Shea v. Biddle Improve¬ 
ment Co., 176 N.W. 948, 188 lowa 
952. 

EAn.—Stanley v. Wickam, 211 P. 
1117, 1118, 112 Kan, 628, citing 
Coxpns Jnxls. 

Mo.—^Jungkind Photo Supply Co. v. 

Yates, App., 257 S.W. 820. 

Pa.—Willert v. Amthor, 22 Brie Co. 

1 . 

22 aj. p 882 note 58. 

Thixty days lapse of time held not 
too great.—Stanley v. Wickam, 211 
P. 1117, 112 Kan. 628. 

56. Cal.—^Le Franc v. Hewitt, 7 Cal. 
186. 

Pa.—^Bolton'8 Appeal, 3 Grant 204. 

22 C.J. p 882 note 59. 

57. Pa.—^Lalrd v, Campbell, 100 Pa. 
159. 

22 C.J. P 882 note 60. 
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the sale, have been held not competent 8 but it 
has also been held that when the entry in a daybook 
is made at the time when the articles ordered are 
finished and ready for delivery, although they are 
not delivered until afterward, such book and entry 
may be used as evidence.58 ^.n entry with respect 
to goods sold, made when the purchaser has se- 
lected the articles and had them set aside to be sent 
or called for, is admissible,®® and entries made by 
the vendor of goods to be delivered at a distance, 
at the time when they are delivered to the carrier 
to be delivered by it, are competent evidence of the 
sale and delivery.®^ It has been held that an entry 
begun when goods are ordered, but while their 
quantity and value are yet uncertain, and filled up 
after the particulars have been ascertained and the 
goods delivered, is admissible.®^ The book of a 
tailor to whom cloth was delivered to make a gar- 
ment has been held admissible in evidence, where 
he testified that it was his book of original entries, 
and that the several entries were made at the time 
of the date afiixed thereto, although such entries 
were made immediately after he had cut out the 
Work and delivered it to his journeyman for com- 
plclion.®3 

§ 691. — Impeachment of Credit of Books 

The credit of books of account may be fmpeached by 
competent evidence. 

It has been laid down that one who swears to his 
original books of entry puts in issue his general 
character for truth and veracity®^ and the general 
character of his books for honesty and accuracy,®® 
and invites attack on either or both. Where books 
were kept by one who is absent from the jurisdic- 
tion at the time when the books are offered in evi¬ 
dence the character of such person with respect to 


honesty may, it has been held, be proved;®® but 
evidence to show that the general moral character 
of the party whose books are sought to be intro- 
duced is bad cannot be received for the purpose of 
discrediting the books ;®'^ and it has also been held 
that evidence is not admissible to show that the 
party is generally reputed to keep inaccurate, false, 
and fraudulent accounts,®® although there is some 
authority for a contrary view.®® On a question as 
to the correetness of books, testimony as to the 
drinking habits of the party*s bookkeeper has been 
held admissible.'^® The party against whom a book 
of account is admitted in evidence may show the 
general character of the book by pointing to charg- 
es and entries aifecting other persons and calling 
witnesses to prove that these entries are false and 
fraudulent.7l Direct evidence of inaccuracy in 
making book entries destroys their credibility,'^^ ^nd 
if book accounts are shown to have been irregular- 
ly and inaccurately kept, and fail to disclose Imown 
credits, they are insuflScient to support a judgment 
for the amoimt shown by them to be due.*^® 

§ 692. Entries by Clerks and Third Persons 

a. By clerks of party litigant in general 

b. By third persons in general 

c. By clerk or third person not available 

as witness 

a. By Clerks of Party LLtigant in General 

As a general rule a party'8 books of account may be 
admitted In evidence even though the entries therein are 
made by his clerks, provided a proper foundatlon is iaid. 

As a general rule, and tmdeir statutes adopted in 
many jurisdictions, a part/s books of account may 
be received as evidence in his favor even though 
the entries therein were made by his clerks, provid¬ 
ed a proper foundation for their admission is laidJ^ 


58. Pa.—Rhoads v. Gaul, 4 Rawle 
404, 27 Am.D. 277. 

22 C.J. p 882 note 61. 

59. Pa.—Wollenweber v. Ketterlin- 
us, 17 Pa. 389. 

eo. Pa.—^Parker v. Donaldson, 2 
Watts & S. 9. 

61. Pa.—^Keim v. Rush, 6 Watts & 
S. 377. 

62. Pa.—^Benners v. Maloney, 3 
Phlla. 67. 

But there is also authority for the 
excluslon of such an entry.—Shaji- 
non V. Starkey, 5 Phila., Pa., 163. 

63. Pa.—Kaufifhley v. Brewer, 16 
Sergr. & H. 133, 16 Am.D. 664. 

6^ Pa.—Punk v. Bly, 46 Pa. 444. 

22 C.J. p 883 note 68. 

'65. Pa.—^Barber v. BuU, 7 Watts & 
S. 391. 

22 C.J. p 883 note 69. 


r66- Pa.—Crouse v. Miller, 10 Sergr. 
& R. 166—White^s Est, 11 Phila. 
100 . 

67. N.T.—Tomlinson v. Borst, 30 

Barb. 42. / 

Wis.—^Nickerson v. Morin, 3 Wis. 
243. 

68. Conn.—^Roberts v. Bllsworth, 11 
Conn. 290. 

Vt,—^Hitt V. Slocum, 37 Vt. 624. 

69. Ohio.—Sheridan v. Tenner, 6 
Ohlo Cir.Ct. 19, 3 Ohio Cir.Dec. 
10 . 

TOb Tex.—Seiber v. Johnson Mer- 
cantile Co., 90 S.W. 616, 40 Tex. 
Clv.App. 600. 

71. Minn.—^First ^ Nat. Bank v. 
Schroder, 221 N.W. 62, 64, 176 
Minn. 341 citingr Ooxpits Jtixls* 

22 C.J. p 883 note 76. 
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72. Pa.—^McGarry^s Est., 9 PaDist. 
172. 

73. Va—^Bames v. Bames, 66 S.B. 
172, 106 Va 319. 

T-t Ala.—^Bollingr v. Pannin, 12 So. 
69, 97 Ala 619—Hartford Fire Ins. 
Co. V. Owen, 116 So. 310, 22 Ala 
App. 414. 

Cal.—Patrick v. Titzlalf, 189 P. 116, 
46 Cal.App. 243. 

Ky.—Johnson's Adm'r v. PigrfiT, 47 
S.W.2d 63, 242 Ky. 631. 

W.Va—^Di Bacco v. Benedetto, 96 
S.B. 601, 82 W.Va 84. 

Aocouiht kept by atp&at 

(1) In lessor^s action for rent, 
origrinal ledger kept by agent man- 
aging lessot^s property, in regular 
course of business, is admissible un¬ 
der statute authorizing admission of 
records made In the regrular oourse 
of businesa—Funk v. Modo Lora 
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Indeed under the early common law the books of 
a party, to be admissible,- must have been kept by 
a clerk or other disinterested party; and if the en- 
tries were made by the party himself the books were 
inadmissible.'^® 

b. By Third Fersons in General 

Under the modern tendency, book entrles made by a 
third person In the regular course of business may be re- 
ceived In evldence to show the facts recorded after a 
proper foundation has been laid. 

While the general rule is that book entries of a 
third person of transactions between such third per¬ 
son and others not parties to the litigation, or one 


of the parties litigant, are not admissible because 
they are hearsay and res inter alios acta,*^® the 
nile is subject to exceptions'^7 and the modem tend- 
ency is to widen the door so as to permit the ad- 
mission of such entries when made in the regular 
course of business.^s Thus it is generally held that 
book entries made by a third person in the regular 
course of business may be received in evidence to 
show the facts thus recorded after a proper founda¬ 
tion has been laid,*^® at least where the party against 
whom the entries are sought to be admitted is shown 
to have some connection with, or knowledge of, 
the entries,and this is particularly true when the 


Realty, 260 N.Y.S. 844. 146 Misc. 
805. 

(2) But books over whlch a party 
had no control are not admissible as 
shopbooks of such party kept by his 
agent, even though the person by 
whom they were kept was actually 
the agent of the party.—McKeen v. 
Providence County Sav. Bank, 54 A. 
49. 24 R.I. 542. 

Admissible in conineotion wlth en. 
trant’8 testimony 

Book entries made by clerks are 
very generally held admissible in 
connection wlth the testimony of the 
clerk making the entries.—Riddle v. 
Riddle, 176 N.E. 767, 38 Ohlo App. 
132—22 C.J. p 885 note 88. 

75. Or.—Radtke v. Taylor, 210 P. 
863, 106 Or. 559, 27 A.L.R. 1423. 

This mle prevaUs in Maxyland 
Md.—^Deland Min. & Mlll Co, v. Han- 
na. 76 A. 850, 112 Md. 528. 

22 C.J. p 864 note 48. 

76. Colo.—Hobbs v. Breen, 220 P. 
997, 74 Colo. 277. 

Ky.—Gus Dattilo Pruit Co. v. Louls- 
vllle & N. R. Co.. 37 S.W.2d 866, 
238 Ky. 322. 

Mont.—^Kommers v. Palagi, 108 P.2d 
208, 111 Mont. 293. 

Or.—Radtke v. Taylor, 210 P. 863, 

105 Or. 669, 27 A.L.R. 1423. 

Pa.—^William Zoller Co. v. Hartford 
Fire Ins. Co., 116 A. 369, 272 Pa, 
386. 

22 C.J. p 861 note 32. 

Res inter aJios generally see supra 
§§ 676-677. 

77. Ky.—Gus Dattilo Fruit Co. v. 
Ltouisville & N. R. Co., 37 S.W.2d 
856, 238 Ky. 322. 

Or.—Radtke v. Taylor, 210 P. 863, 

106 Or. 669, 27 AL.R. 1423. 

78. Pa.—William Zoller Co. v. Hart¬ 
ford Fire Ins. Co., 116 A. 369, 272 
Pa, 386. 

79. Ala.—^Little v. Thomas, 86 So. 
490, 204 Ala. 66. 

Colo.—^Hobbs V. Breen, 220 P. 997, 
74 Colo. 277. 

Ky,—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


Mo.—Short V. Whlte. 133 S.W.2d 

1039, 234 Mo.App. 499. 

Pa.—^Knina v. Levine & Son, 86 Pa. 

Super. 92. 

‘Tndependent of and in addition 
to the 'shop book' rule of common 
law and statute, which applies only 
to the account books in a striet 
sense of parties to the action, there 
is another, not confined to 'account 
books,* which admits in evidence en¬ 
tries made by a stranger to the ac¬ 
tion. In the regular course of busi¬ 
ness, for the purpose of recording 
the facts of transactions as they 
occur and under circumstances maJe- 
ing for accuracy.**—^Tiedt v. Larson, 
219 N.W. 906, 174 Minn. 668. 

"Records and books of account of 
third persons are competent as evi¬ 
dence where they are material, re¬ 
late to the sublect matter of the 
action, and after proof has been sub- 
mitted that such records are correct, 
and were made at or near the time 
of the transaction to which they re¬ 
late.”—Shefts Supply v. Cole, 36 P. 
2d 764, 169 Okl. 269. 

Entries in books of oertaln corpo¬ 
ratione when kept in course of ordi- 
nary business are admissible on is- 
sues between third persons.—Gus 
Dattilo Pruit Co. v. Louisville & N. 
R. Co., 37 S.W.2d 856, 238 Ky, 322. 

Farticnlar books of third persons 
held admissible. 

(1) Book showing number of trees 
cut and counted by third person and 
asslstants.—J, H. Leavenworth & 
Son v. Hunter, 116 So. 593, 150 Miss. 
246. 

(2) Deed book.—Stonum v. Schultz, 
Tex.Civ.App., 138 S.W.2d 826. 

(3) Mill book.—Gardner v, Wilber, 
44 N.W. 628, 76 Wis. 601. 

(4) Regis ter of bilis receivable 
and payable.—Tiedt v. Larson, 219 
N.W, 905, 174 Minn. 568. 

(6) Weekly earning cards.—Jen- 
nings V. U. S., C.C,A.Ga., 73 P.2d 470. 

Admissible in connection wlth en- 
trant’8 testimony 

Entries by third persons axe very 
generally held admissible in connec- 
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tion with the testimony of the per¬ 
sons making them.—International & 
G. N. R. Co. V. Startz, 94 S.W. 207, 
42 Tex.Civ.App. 85—22 C.J. p 885 
note 8S. 

&ule not foUowed 

In a conslgnee*s action against a 
carrler for loss durlng transit, reg¬ 
ular book entries of the shipper as 
to material matters Involved in the 
dispute are inadmisslble.—Coad v. 
Pennsylvania Ry. Co., 176 N.W. 344, 
187 lowa 1025. 

80. Ooxineotion or knowledge snili- 
oiently shown 

In election contest involving al- 
legedly excessive expenditures by 
nominee for office of sherilf, where 
nominee paid for some of items in- 
cluded in account kept by brewery, 
beer was dellvered to places at 
which nominee was present, and 
most of beer was ordered and re¬ 
ceived by nomlnee*s deputies, the 
ledger sheets forming the account 
were not inadmissible as “hearsay”. 
—^Kommers v. Palagi, 108 P.2d 208, 
111 Mont. 293. 

Connection or knowledge not shown 

(1) In proceedings for dismissal 
of policeman for receiving giatulties 
for recommending clients to a law- 
yer, entries made by the lawyer or 
his clerk on cards kept as office 
records and notations on check stubs 
were inadmissible under statute au- 
tborizing admlsslon in evidence of 
records of transactions and events 
made in regular course of business 
in absence of showing that police¬ 
man had connection with, or knowl¬ 
edge of, the entries.—^Roge v. Val- 
entlne. 7 N.Y.S.2d 958, 256 App.Div. 
476, reargument denied 9 N.Y.S.2d 
900, 256 App.Div. 817, reversed on 
other grounds 20 N.E.2d 761, 280 N. 
Y. 268, reargniment denied 21 N.E.2d 
695, 280 N.Y. 809. 

(2) In action for price of goods, 
which defendant claimed were or¬ 
dered for another company, ledger 
of credit clearlng house, showing Its 
receipt from plaintifC of claim in 
same amount against latter conoipa- 
ny, was properly excluded, in ab- 
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entrant is unavailable as a witness, see infra snb- 
division c of this section, or where the entries con¬ 
stitute declarations against interest, see infra § 695. 

Books of particular persons, The rule permitting 
book entries made by a third person in the regular 
course of business to be received in evidence has 
been applied, among other instances, to the books 
of a bank,8i broker,82 carrier,*® college,^^ and stock- 
yard company.^^ 

c. By Gleik or TMrd Person Not Available as 
Witness 

Ordfnarily book entries made by a clerk of a party 
litigant or any third person In the ordlnary course of 
business are competent evidence of the facts thus re- 
cordedy after a proper foundation Is lald, where the en¬ 
trant is unavailable as a witness. 

The general rule is well settled that an entry 
made contemporaneously with the transaction by a 
clerk of a party to the cause, or by any third per¬ 
son in the ordinary course of his business or voca- 
tion, with no interest to misrepresent, before any 
controversy or question has arisen, and in a book 
produced from the proper custody, is competent ev¬ 
idence, after the death of the person who made the 
entry of the facts thus recorded.^® A similar rule 
has been applied where the person who made the 
entry has since become insane, or is beyond the 
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jurisdiction of the court, at least if his absence is 
permanent and not temporary,88 or generally, it has 
been said, where it has become impossible to procure 
his testimony, the cause of such impossibility being 
immaterial.88 Such entries are received as an ex- 
ception to the hearsay rule because of necessity, the 
entrant being unavailable as a witness,8^ and be¬ 
cause of their circumstantial trustworthiness.®! Un¬ 
der this rule it is immaterial whether the entry was 
made in the course of the entrant's personal busi¬ 
ness or while engaged in the performance of the 
business of another.^^ The fact that the entry was 
made in the performance of a duty to another, how- 
ever, is strong evidence of its truthfulness.83 
Statute prohibiting admission of books. Notwith- 
standing a statute prohibiting the admission of a 
'merchant^s books in his own favor, it has been held 
that book entries made by a merchant’s clerk or em- 
ployee who has since become incapable of giving tes¬ 
timony, as by reason of death or insanity, may be 
received in evidence.®^ 

§ 693. — Requisites to Admissibility 

a. In general 

b. Mode of proving entries 
a. In Gleneiral 

In order to lay a foundation for the admission of 


sence of competent evidence that 
plaintlff sent In claim agralnst such 
company for collection, and offer to 
connect it with account sued on.— 
Bluff City Shoe Co. v. Levy, Mo. 
ApPm 273 S.W. 1086, 

81. Colo.—^Hobbs v. Breen, 220 P. 
997, 74 Colo. 277. 

Mich.—^Union Tnist Co. v. Tigrhe, 
241 N.W. 878, 258 Mich. 201. 

Miss.—^Hayes v. National Surety Co.. 

153 So. 515, 169 Miss. 676. 

Mo.—Lyons v. Corder, 162 S.W. 606, 
258 Mo. 539—Bhort v. Whife, 133 
■S.W.2d 1039, 284 Mo.App. 499. 

N.C.—^Edgerton v. Perkins, 158 S.B 
197, 200 N.C. 660. 

Okl.—^Harsha v. Mock, 281 P. 763, 
139 Okl. 181. 

Tex.—^Ellis V. Haynes, Civ.App., 216 
S.W. 249. 

88. 111.—^In re Moorhouse^s Estate, 
249 IlLApp. 432. 

Mo.—^Prebe v. Quincy, O. & K. O. R. 
Co., App., 260 S.W. 816. 

83i. U.S.— B. I. Du Pont de Nemours 
& Co. V. Tomlinson, C.C.A.N.C., 296 
P. 634—^Whitehurst v. U. S., C.C. 
A.Va., 272 P. 46. 

Colo.—^Hobbs V. Breen, 220 P. 997, 
74 Colo. 277. 

Pa.—Wllliam Zoller Co. v. Hartford 
Pire Ins. Co., 116 A. 369, 272 Pa. 
886—'Pinkerton's Nat. Detective 
Asrency v. Rosedale Sllk Co., 184 
A. 282, 121 PaSuper. 496. 


84. Cal,—In re Bell’s Estate, 243 P 
423, 198 Cal. 32. 

85. Pa—Wllliam Zoller Co. v. Hart¬ 
ford Pire Ins. Oo., 116 A. 359, 272 
Pa. 886. 

86. Ky.— Gus Dattilo Fruit Co. v. 
LiOUisville & N. R. Co., 37 S.W.2d 
856, 238 Hy. 322. 

N.H.—^Lebrun v. Boston & M. R. R., 
142 A. 128, 88 N.H 293. 

N.T.—In re Bamey’s Wlll, 174 N.Y. 

S. 242, 186 App.Div. 782. 

Tex,—^Lancaster v. Norris, Civ.App., 
271 S.W. 401, reversed on other 
STOunds Norris v. Lancaster, Com. 
App., 280 S.W. 674. 

22 C.J. p 883 note 78. 

Suoh entxles are not prlmary evi- 
dence, but are treated as secondary 
evidence of the acts or facts record- 
ed.—Grossman v. Delaware Electric 
Power Co., 156 A, 806, 4 W.W.Harr., 
Del., 521. 

87- Del.—Grossman v. Delaware 

Electric Power Co., supra 
22 O.J. p 884 note 79. 

88. Del.—Grossman v. Delaware 

Electric Power Co., supra 

Ky.—Gus Dattilo Prult Co. v. Louls- 
ville & N. R. Co., 37 S.W.2d 866, 
238 Ky. 322. 

22 C.J. p 884 note 80. 

89. Del.—Grossman v, Delaware 

Electric Power Co., 166 A. 806, 4 

W.W.Harr. 621. 
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R.I.—James C. Golf Co. v. Lunn, 
148 A 673, 49 R.I. 465. 

Tex.—^Lancaster v. Norris, Civ.App., 
271 S.W. 401, reversed on other 
grrounds Norris v. Lancaster, Com. 
App., 280 S.W. 57’4. 

22 C.J. p 884 note 81. 

Whereabonts of enttant nnknown 
Ky.—Gus Dattilo Pruit Co. v. Louis- 
ville & N. R. Co., 37 S.W.2d 856, 
238 Ky. 322. 

22 C.J. p 884 note 81 [a]. 

90. N.H—^Lebrun v. Boston & M. 
R. R., 142 A 128, 83 N.H 293. 

81. The resrnlanty of a reoord eii- 
try constitutes one circumstance ac- 
ceptable as presumptive evidence of 
its truthfulness and as a practical 
substitute for the conventlonal test 
of cross-examinatlon.—^Lebrun v. 
Boston & M. R. R., supra 

92. N.H—^Lebrun v. Boston & M. 
R. R., supra 

But it has also been held that the 
rule relates only to entries made by 
au asrent in the dischargre of his du¬ 
ty toward his Principal and does not 
apply to entries made by a principal. 
—Watts V. Shewell, 31 Ohio St 331. 

93. N.H.—^Lebrun v. Boston & M. R. 
R., 142 A 128, 83 N.H. 293. 

94. lia,—^Royal Products v. Johnson, 
App., 191 So. 329. 

22 C.J. p 883 note 78. 
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entries by clerks and third persons In the regular course 
of business, the facts required by law as requisitas to ad- 
missibillty must be established. 

In order to lay a foundation for the admission of 
entries by clerks and third persons in the regular 


course of business, the facts required by law as 
requisites to admissibility must be established.®^ 
Accordingly it is usually required that the entries 
be properly identified or authenticated,®® and gen- 
erally their completeness®^ and correctness,®® as 


95 . Mo.—^Bedwell v. Capitol Mut. 

Ass’ii, App-t 66 S.W.2d 155. 

N.C.—Branch v. Ayscue, 119 S.B. 
201, 186 N.C. 219. 

N.D.— ^Baldwin Piano Co. v. Wylle, 
247 N.W. 397, 63 N.D. 216. 
Phllippine. —^U. S. v. Dayutal, 4 Phil- 
ippine 93. 

Tex.—^Warren v. North American Car 
Co., Civ.App., 294 S.W. 301, 304, 
quotlngr CoTptis iTTLrlB. 

22 C.J. P 886 note 95. 

SnfflcleiLcy of pxoof guestloii for 
conrt 

(1) The sufflciency of the prelim- 
inary proof to justlfy the admission 
of the book entries is a question foi 
the court to determine.— Faxgo Mer- 
cantlle Co. v. Johnson, 181 N.W. 953, 
47 N.D. 304. 

(2) In the determlnation of thls 
question the court has a lar^re dis- 
cretion. 

U.S.—St. Paul Pire & Marine Ins. 
Co. V. American Food Products 
Co., C.C.A.Ark., 21 F.2d 733, cer¬ 
tiorari denied 48 S.Ct. 560, 2'77 U.S. 
597, 72 L.Bd. 1006. 

Ark.~^t. Louis, I. M. & S. R. Co. 

V. Henderson, 21 S.W. 878, 57 Ark. 
402. 

Minn.—^Toung* v. Teates, 201 N.W. 
421, 161 Minn. 278. 

Pa.—^Bhmllng v. D. L. Ward Co., 124 
A. 181, 279 Pa. 527. 
pj^eUmlnary proof h^d snjUcient 
Ala.—Atlanta Life Ins. Co. ▼. Bold- 
en, 194 So. 653, 239 Ala. 231—El- 
liott V. Standard Oil Co. of Louisi- 
ana, 167 So. 295, 232 Ala. 142—^Na¬ 
tional Surety Co. v. Julian, 150 So. 
474, 227 Ala, 472—^Denson v. Kirk- 
patrick Drillingr Co., 144 So. 86, 226 
Ala, 473—Warren Webster & Co. v. 
Zac Smith Stationery Co., 130 So. 
545, 222 Ala, 41—Bull v. 0’Hiley, 
112 So. 437, 216 Ala. 73—Slaugrhter 
V. Green, 87 So. 358, 205 Ala, 250. 
Ariz.—School Dist. No. 1, Apache 
County, V. Whlting-, 107 P.2d 1075. 
£;al.—Koeberle v. Frigranzo, 226 P. 85, 
66 Cal.App. 323. 

Ga.—Crump v. Bank of Toccoa, 153 
S.B. 581, 41 Ga,App. 505. 

111.—Stresenreuter Bros. v. Bowes, 
233 IlLApp. 143. 

Mich.—Slewek v. F. Joseph Lamb 
Co., 241 N.W. 807, 257 Mich. 670— 
Master Spark Co. v. Hickerson, 179 
N.W. 232, 211 Mich. 411. 

Mo.—Elansas City Wholesale Grocery 
Co. V. H. T. Poindexter & Sons 
Merchandise Co., 107 S.W.2d 841, 
232 Mo.App. 378—Beutner, BClaus 
& Co. V. Nelson Chesman & Co., 
App., 9 S.W.2d 655. 

N.C.—Breneman Co. v. Cunnlnffham, 


175 S.E. 829, 207 N.C. 77—Edger- 
ton V. Perkins, 158 S.B. 197, 200 N. 
C. 650. 

Okl.—Gravelle v. Pollock Stores Co. 
of Talihina, 267 P. 473, 131 Okl. 
20 . 

Pa.—^Davis Mill Work Co. v. North 
Sales Co., 35 Luz.Le£:.He£r. 80. 
Tex.—Stonum v. Schultz, Civ.App., 
138 S.W.2d 825—Chapman v. Nie- 
man, Civ,App., 276 S.W. 302. 
Utah.-^. S. Wood Mercantile Co. v. 

Dougrall, 114 P.2d 202. 

Wash.—Gourley v. Hatten, 84 P.2d 
1014, 197 Wash. 305. 

Pralimlnary proof hM jburaffleiaiLt 
Ala.—Woodmen of the World v. 
Maynor, 96 So. 352, 209 Ala. 143— 
Brown v. Grayson, 86 So. 121, 17 
Ala, App. 468. 

Ga,—^Batonton Oil & Auto Co. v. 
Greene County, 185 S.B. 296, 53 
Ga.App. 145, conforming to certi- 
fled question 181 S.B. 758, 181 Ga, 
47. 

Ky.—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 

N.H.—^Mason v. Dover, S. & R. St. 

Ry., 109 A. 841, 79 N.H. 300. 

N.Y.—^Roge V. VaJentine, 20 N.B.2d 
751, 280 N.Y. 268, reversing 7 N. 
T.S.2d 958, 255 App.Div. 475, rear- 
gument denied 9 N.Y.S.2d 900, 256 
App.Div. 817, and reargument de¬ 
nied 21 N.E.2d 695, 280 N.Y. 809. 

96^ Ga,—Georgia State Bank v. 
Harden, 124 S.B. 68, 32 Ga-App. 
300. 

Md.—Cohen v. Bogatzky, 131 A. 31, 
149 Md. 134. 

Mo.—Gordon & Koppel Clothing Co. 
V. New York Cent. R. Co., App., 
285 S.W. 755. 

Philippine.—^Nolan v. Salas, 7 Phil- 
Ipplne 1. 

Vt.—^Ravine House Co. v. Bradstreet, 
148 A. 481, 10-2 Vt. 370. 
IdexLtlfloatloxi. or aathentloatioiL held 
guAclent 

Miss.—^Hayes v. National Surety Co., 
153 So. 515, 169 Miss. 676. 

Okl.—Cassii V. Carter, 223 P. 685, 98 
Okl, 49—^Blackert v. Lankford, 176 
P. 532, 74 Okl. 61. 

Tex.—American Surety Co. of New 
York V. West State Bank, Clv.App., 
4 S.W.2d 312, error refused, 

Eztraneous evideuoe not required 

Where the book of deceased agent, 
on an inspection thereof, sufflciently 
discloses the purpose for which it 
was kept and the entries therein 
made, it is not necessary to prove 
by extraneous evidence that the book 
is the account book of the agent.— 
Dow V. Sawyer, 29 Me. 117. 
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97- Mich.—McCannan v. Tolfree, 
198 N.W. 197, 227 Mich. 15. 

98. 111.—^Le Roy State Bank v. J. 
Keenan’3 Bank, 169 N.B. 1, 337 111. 
173, reverslng 253 Ill.App. 51—Har- 
ris V. Young, 131 N.B. 670, 298 
III. 319, reverslng 215 Ill.App. 489. 
Md.—Cohen v. Bogatzky, 131 A. 31, 
149 Md. 134. 

Mich.—Collateral Liquldation v. 
Lippma», 263 N.W. 747, 273 Mich. 
586—^McCannan v. Tolfree, 198 N. 

W. 197, 227 Mich. 15. 

Minn.—^Mendota State Bank v. Riley, 
281 N.W. 767, 203 Minn. 409. 

Mo.—Short V. White, 133 S.W.2d 
1039, 234 Mo.App. 499—^Kllethermes 
Motor Co. V. Cole Motor Service, 
App.. 102 S.W.2d 819—Bedwell v. 
Capitol Mut. Ass’n, App., 66 S.W. 
2d 155, 157, citing Oozpns JtLzis— 
Gordon & Koppel Clothing Co. v. 
New York Cent. R. Co., App., 285 
S.W. 755—Rodeman v. Smith, 245 
S.W. f087, 211 Mo.App. 697—Miller 

V. Quincy, O. & K. C. R. Co., 225 
S.W. 116, 205 Mo.App. 463, 

Mont.—Spurgeon v. Imperia! Eleva¬ 
tor Co., 43 P.2d 891, 99 Mont. 432— 
Meagher v. Harrington, 254 P, 432, 
78 Mont. 457. 

N.H.—Williams v. Williams, 182 A. 
172, 87 N.H. 430. 

N.Y.—Shmargon v. Rosenstein, 182 
N.T.S. 343, 192 App.Div. 143. 

Okl.—Shefts Supply v. Cole, 36 P.2d 
754, 169 Okl. 259—Schoap v. Wil¬ 
liams, 225 P. 910, 99 OkL 21. 
Tex.—^Devlin v. Heid Bros., Civ.App., 
21 S.W.2d 746, error dismissed— 
J. M. Radford Grocery Co. v. Por¬ 
ter, Civ.App., 17 S.W.2d 145, er¬ 
ror dismissed—^Warren v. North 
American Car Co., Civ.App., 294 S. 

W. 301, 304, quoting Corpus Juris 
—^Midkilf V. Benson, Civ.App., 235 
S.W. 292—^Lake v. Jones Lumber 
Co., Civ.App., 233 S.W. 1011—Pan- 
handle & S. F. Ry. Co. v. Arnett, 
Civ.App., 219 S.W. 232, dismissed 
for want of jurisdlction. 

Vt.—^Ravine House Co. v. Bradstreet, 
j 148 A. 481, 102 Vt. 370. 

Wis.—^In re Kayser*s Bstate, 208 N. 

W. 895, 190 Wis. 189. 

22 C.J. p 885 note 88 [c], p 886 note 
97. 

Coxrectuess presumed 

Where the clerk of plaintift testi- 
fled that he made practically ali the 
sales and made all the entries coin- 
cident with the sales, and cross-ex- 
amination brought out nothing to 
Show that he made false entries, it 
will be presumed that the entries 
were correct.—Adkins v« BCastings, 
,114 A. 288. 138 Md. 454. 
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well as the method of making them,®® must be es- 
tablished. Moreover, it must appear that they were 
regularly and fairly made^ at ar near the time of 
the transactions recorded^ by one authorized to 
make them;^ that they were made in the usual 
course of business,^ and if made by a clerk, in the 
performance o£ his duty that the business in which 


they were made is of a character in which it is 
proper and customary to make such entries;^ that 
the person making the entry had no motive or in- 
terest to misrepresent the facts;^ and that the en- 
tries were made by a person having knowledge of 
the facts entered,^ or that information was com- 


Proof of absolute oorreotuess uot ve> 
(lulred 

Where the origrlnal character of 
the books is proved, and it is shown 
that they have been regularly kept 
followingr. the usual course of busi¬ 
ness of the person producingr them. 
an afllrmative oath that they are 
absolutely correct is not requlred to 
render them admlssible.—^Patrlck v. 
Tetzlalf, 189 P. 116, 46 C?al.App. 243. 
CorrectnesB of trausozlptloiL ‘ 

Where entrles are transcribed 
from memoranda, dlrect testimony 
of the correctness of the transcrlp- 
tlon is not requlred If correctness 
can fairly be inferred from the tes¬ 
timony of the bookkeeper making 
the transcription.—^Dean v. Thames, 
175 So. 257, 23-4 Ala. 888. 

Justness of entrles 
Bvidence showingr the entries to be 
correct Is sufficient to satlsfy a stat- 
utory requlrement that the entries 
be shown to be just.—^Blumer Brew- 
ingr Corporation v. Mayer, 269 N.W. 
€93, 222 Wls. 540, 111 A.L.R. 1087. 

99. Mo.—^Bedwell v. Capitol MuL 
Ass*n, App., 66 S.W.2d 156—Jung- 
kind Photo Supply Co. v. Yates, 
App., 267 S.W. 820. 

Wheu entry was made must be 
shown.—^Bedwell v. Capitol Mut. 
Ass’n, Mo.App., 66 S.W.2d 155, 167, 
citing: Corpus Juris—^22 C.J. p 886 
note 98. 

I 4 Mo.—Gordon & Koppel Clothing 
Co. V. New Tork Cent. R. Co., 
App., 286 S.W. 765. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, ’ Civ.App., 17 S.W.2d 145, 
error dismlssed—Warren v. North 
American Car Co., Civ.App., 294 S. 
W. 301—^Lancaster v. Norris, Clv. 
App., 271 S.W. 401, reversed on 
other grounds Norris v. Lancaster, 
Com.App., 280 S.W. 674. 

22 C.J. p 886 note 3. 

Part of entries not regularly made 
The admisslbllity of entries regru- 
larly made Is not affected by the fact 
that the book may contaln other en- 
tnes which do not appear to have 
been so made.—Armstrongr v. l/an- 
ders, 42 A. 617, 17 Del. 449. 

2. Cal,——Storm & Butts v. Llps- 
comb, 3 P.2d 667, 117 Cal.App. 6. 
111.—Harris v. Youngr, 131 N.B. 670 
298 111. 319, reversing 216 111.App. 
489. 

Ind.—^Equitable Life Assur. Soc. of 
the U. S. V. Campbell, 160 N.E1. 81, 


86 Ind.App. 460, rehearing denied 
161 N.E. 682, 86 Ind.App. 460. 

Md.—Cohen v. Bogratzky, 131 A. 31, 
149 Md. 134. 

Mlch.—Collateral Liquidation v. 

Manning, 283 N.W. 691, 287 Mich. 
668—Collateral Liquidation v. 

Lippman, 263 N.W. 7'47, 273 Mich. 
686. 

Mo.—Short V. White. 133 S.W.2d 
1039, 234 Mo.App. 499—Kliethermes 
Motor Co. V. Cole Motor Service, 
App., 102 S.W.2d 819—Bedwell v. 
Capitol Mut. Ass'n, App., 66 S.W. 
2d 156—Gordon & Koppel Clothing 
Co. v.'New York Cent. R. Co., App., 
285 S.W. 765—Chemical Bldg. Bar 
Co. V. Werbe, App., 263 S.W. 1036 
—Jungkind Photo Supply Co. v. 
Yates, App., 257 S.W. 820. 

Nev.—Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
68 Nev. 361, rehearing denied 88 P. 
2d 1049, 68 Nev. 361. 

Okl.—Shefts Supply v. Cole, 36 P. 
2d 754, 169 Okl. 259—Schaap v. 
Williams, 226 P. 910, 99 Okl. 21— 
Cassii V. Carter, 223 P. 686, 98 Okl. 
49. 

Tex,—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 146, er¬ 
ror dismlssed—^Warren v. North 
American Car Co„ Civ.App., 294 S. 
W. 301—^Panhandle & S. F. Ry. Co. 

V. Arnett, Civ.App., 219 S.W. 232, 
dismlssed for want of Jurlsdictlon. 

Wis.—In re Kayser’s Estate, 208 N, 

W. 896, 190 Wis. 189. 

22 C.J. p 886 note 2. 

3. Tex.—J. M. Radford Grocery Co. 

V. Porter, Civ.App., 17 S.W.2d 145, 
i error dismlssed-Warren v. North 

American Car Co., Clv.App., 294 

5. W. 801. 

4. Cal.—^Burke v. John B. Marshall, 
Inc., App., 108 P.2d 738—^Kalns v. 
First Nat. Bank, 86 P.2d 936, 80 
Cal.App.2d 447—Storm & Butts v. 
Lipscomb, 3 P.2d 667, 117 Cal.App. 

6 . 

Mich.—Collateral Liquidation v. 
Lippman, 263 N.W, 747, 273 Mich. 
586. 

Mo.—Short V. WTiite, 133 SW.2d 1039, 
234 Mo.App. 499—Gordon & Koppel 
Clothing Co. v. New York Cent. R. 
Co., App., 286 S.W. 766. 

Okl.—Schaap v. Williams, 226 P. 910, 
99 Okl. 21. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 SW.2d 145, 
error dismlssed—Warren v. North 
American Car Co., Civ.App., 294 S. 
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Wis.—In re Kayser’s Estate, 208 N 
W. 896, 190 Wis. 189. 

22 C.J. p 888 note 13. 

5- Tex.—^Panhandle & S. P. Ry. Co. 
V. Arnett, Civ.App., 219 S.W. 232[ 
dismlssed for want of junsdlction. 
22 C.J. p 888 notes 13, 16. 

Speolal memorandum records 
The rule makmg books of account 
admlssible in evldence does not ex- 
tend to special memorandum records 
kept by some employee for himself, 
although he makes the entries at 
the time he performs his work,— 
Coad V. Pennsylvanla Ry. Co., 176 N. 
W. 344, 187 lowa 1026. 
e. Cal.—Burke v. John B. Marshall, 
Inc., App., 108 P.2d 738—Kains v! 
First Nat. Bank. 86 P.2d 936, 30 
Cal.App.2d 447—Storm & Butts v. 
Lipscomb. 3 P.2d 667, 117 Cal.App. 
6 . 

I 7. N.H—^Lebrun v. Boston & M. R. 

R., 142 A. 128, 83 N.H. 293. 

Pa.—Cox V. Cox, 29 Del.Co. 435. 

22 C.J. p 888 note 18. 

Thls requlrement does not extend 
so far as to make it necessary that 
the entries should have been against 
the interest of the person making 
them.—^Augusta v. Windsor, 19 Me. 
317—22 C.J. p 888 note 19. 

8. Ala.—Pan American Petroleum 
Corporation v. Mullack, 167 So. 728, 
232 Ala. 271—^Brown v. Grayson, 86 
So. 121, 17 Ala.App. 463. 

Cal.—Burke v. John B. Marshall, 
Inc., App., 108 P.2d 738—Kains v. 
First Nat. Bank, 86 P.2d 936, 30 
Csa.App.2d 447—Storm & Butts v. 
Lipscomb, 3 P.2d 667, 117 Cal.App. 
6—Warren v. Hiltscher, 296 P. 636, 
111 Cal. App. 318—Sugar Loaf 

Orange Growers' Ass^n v. Skewes, 
190 P. 1076, 47 Cal.App. 470. 

111.—^Boeder v. Pipe, 235 Ill.App. 
89. 

Ind.—^Equitable Life Assur. Soc. of 
the U. S. V. Campbell, 160 N.B. 81, 
86 Ind. 460, rehearing denied 161 
N.B. 682, 85 Ind.App. 460. 

Mich.—^Unlon Trust Co. v. Tighe, 
241 N.W. 878, 268 Mich. 201. 

Nev.—^Home Lumber & Coal Co. v. 
Hartford Mining Co.. 81 P.2d 1063, 
68 Nev. 361, rehearing denied 83 P. 
2d 1049, 58 Nev. 361. 

N.Y.—^Maryanov v. Janowltch, 226 N. 

Y.S. 670, 222 App.Div. 494. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 6*69, 27 A.L.R. 1423. 

Pa.—Cox V. Cox, 29 Del.Co. 436. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 146, er- 
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municated to the person by whom the entries were 
made by some person engaged in the business whose 
duty it was to transact the particular business and 
make report thereof for entry on the books.9 

Original entries required, The entries must be 
shown to be original entries or the first permanent 
entries.^® The mere fact, however, that a tempo- 


rary entry is first made on a siate, tally board, slips 
of paper, by chalk score, or in a memorandum book, 
for the purpose of convenience and aiding the mem- 
ory until a permanent book entry can be made, will 
not operate to deprive the subsequent entry of its 
character as an original entry,and this is so even 
though the temporary entry may have been made 


ror dismissed—^Warren v. North 
American Car Co., ClvA.pp., 294 S. 
W. 301. 

W.Va.—Di Bacco v. Benedetto, 95 S.E. 

601, 82 W.Va. 84. 

22 C.J. p 888 note 16. 

XnowledfiTe Bnfflciently sIiowxl 
A rk.—^Alexander v. Williams-Bchols 
Dry Goods Co., 256 S.W. 55, 161 
Ark. 363. 

Md.—Adkins v. Hastings, 114 A. 288, 
138 Md. 454. 

Al>86nce of personal knowledge 
held inunaterial where no objectlon 
was made to any item of account.— 
Kocky Mountain Beverage v. Walter 
Brewing Co., Colo., 108 P.2d 885. 

9. Cal.—^Burke v. John E. Marshall, 

Inc., App., 108 P.2d 738—Kains v. 
First Nat. Bank, 86 P.2d 935, 30 
Cal.App.2d 447—Storm & Butts v. 
Lipscomb, 3 P.2d 667, 117 Cal. 

App. 6—Warren v. Hiltscher, 296 P. 
636, 111 Cal.App. 318—Sugar Doaf 
Orange Qrowers* Ass*n v. Skewes, 
190 P. 1076, 47 Cal.App. 470. 

Ind.—^Equltable Life Assur. Soc. of 
the U. S. V. Campbell, 160 N.E. 31, 
85 Ind.App. 450, rehearing denled 
151 N.E. 682, 86 Ind.App. 450. 

Mo.—Bedwell v. Capitol Mut. Ass*n. 

App., 66 S.W.2d 166. 

Nev.—Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
58 Nev. 361, rehearing denied 83 P. 
2d 1049, 58 Nev. 361. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, CivA^pp., 17 S,W.2d 145, er¬ 
ror dismissed—^Warren v. North 
American Car Co., Civ.App., 294 
S.W. 301. 

22 C.J. p 888 notes 17, 20 [b]. 
Information derived from stxangers 
A statute authorizing the admis- 
sion of records of transactions and 
events made in the regular course of 
business is not intended to permit 
the receipt in evidence of entries 
based on voluntary hearsay state- 
ments made by third parties not en- 
gaged in the business or under any 
duty in relatlon thereto.—Johnson v. 
Lutz, 170 N.E. 617, 263 N.Y. 124, af- 
flrming 234 N.T.S. 328, 226 App.Div. 
772—^In re Pappalau*s Bstate, 27 N. 
T.S.2d 787, 261 App.Dlv, 706. 

10. U.S.—The Spica, C.C.A.N.T., 289 
F. 436. 

Cal.—Burke v. John B. Marshall, Inc., 
App., 108 P.2d 738—^Eains v. First 
Nat. Bank, 86 P.2d 935, 30 Cal.App. 
2d 447—Storm & Butts v. Lips¬ 
comb, 3 P.2d 667, 117 Cal.App. 6 
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—^Patrick V. Tetzlaif, 189 P. 115, 
46 Cal.App. 243. 

111-—^People V. Dime Sav. Bank, 183 
N.B. 604, 360 111. 503—Harris v. 
Young, 131 N.E. 670, 298 111. 319, 
reversing 215 Ill.App. 489—Moore 
V. Davld J. Molloy Co., 222 Ill.App. 
295. 

Ind.—^Polus V. Conner, 176 N.E. 234, 
92 Ind. App. 465—^Bquitable Life 
Assur. Soc. of the TJ. S. v. Camp¬ 
bell. 150 N.E. 31, 85 Ind.App. 450, 
rehearing denied 151 N.E. 682, 85 
Ind.App. 460. 

Ky.—Gus Dattilo E^it Co. v. Louis- 
ville & N. R. Co., 37 S.W.2d 856, 
238 Ey. 322. 

Md.—Cohen v. Bogatzky, 131 A. 31, 
149 Md. 134. 

Mich.—Collateral Liquidation v. 
Lippman, 263 N.W. 747, 273 Mich. 
686 . 

Mo.—^Kliethermes Motor Co. v. Cole 
Motor Service, App., 102 S.W.2d 
819—^Bedwell v. Capitol Mut. Ass’n, 
App., 66 S.W.2d 155, 167, citing 
OorpTu Jnrls—Welch-Sandler Ce¬ 
rnent Co. V. Mullins, App., 31 S.W. 
2d 86—Gordon & Koppel Clothing 
Co. V. New York Cent, R. Co., App., 
285 S.W. 766, 

Nev.—^Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
58 Nev. 361, rehearing denied 83 P. 
2d 1049, 68 Nev. 361. 

Ohio.—^William Taylor Sons & Co, v. 
Burton, 188 N.E. 874, 46 Ohio App. 
398. 

R.I.—^Edward Wilkinson & Co. v. 
Universal Safety Ash Tray Co., 133 
A. 658. 

Tex.—J. M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 146, 
error dismissed—Warren v. North 
American Car Co., Clv.App., 294 S. 
W. 301. 

Utah.—Ogden Packing & Provision 
Co. V, Tooele Meat & Storage Co., 
124 P. 333, 41 Utah 92. 

22 C.J. p 887 note 6. 

Saybook ox hlottex has been held 
to be a permanent record of busi¬ 
ness transactions which cannot be 
superseded as evidence by a ledger or 
other book which is transcribed from 
it. 

N.Y.—Clark v, Bullock, 2 N.T.S. 408. 
Pa.—^Breinig v. Meitzler, 23 Pa. 156. 

part of entxles not original 

The fact that a book of accounts 
introduced in evidence contains some 
entries which are not original entries 
constitutes no objection to receiv- 
ing the book as evidence of other en- 

577 


tries which are regularly made, it ap- 
pearing that the entries generally 
have been properly made. 

111.—Chisholm v. Beaman Mach. Co., 
43 N.E. 796. 160 IU. 101. 

Pa.—^Wollenweber v. Ketterlinus, 17 
Pa. 389. 

MOre repoxts of employees of work 
done or materials fumished, which 
are never entered on a daybook or 
other similar records of original en¬ 
try are not, standing alone, entitled 
to be admltted in evidence as books 
of original entry.—^Hamilton v. Fies- 
co Constr. Co., 94 A. 60, 87 N.J.Law 
62. 

Evidence of mere dlrectlon to an- 
other person to make an entry is not 
admissible, no entry having been in 
fact made.—^Horine v. New York Life 
Ins. Co., 87 S.W. 274, 27 Ky.L. 893. 

II. U.S.—Cub Fork Coal Co. v. Fair- 
mont Glass Co., C.C.A.Ind., 19 F.2d 
273. 

Ala.—Fields v. First Nat. Bank, 113 
So. 298, 299. 216 Ala, 381, citing 
Coxpns Jnxis. 

I Cal.—M. Kanter Silk Corporation v. 
Cramer, 30 P.2d 53, 136 Cal.App. 
756—Storm & Butts v. Lipscomb. 3 
P.2d 567. 117 CaLApp. 6. 

Colo.—Rocky Mountain Beverage v. 

Walter Brewing Co., 108 P.2d 886. 
Ga—Crump v. Bank of Toccoa, 163 
S.B. 631, 41 Ga.App. 605. 

III. —People V. Dime Sav. Bank, 183 
N.E. 604, 360 111. 603—First Nat. 
Bank v. Vaughan, 240 111.App. 50. 

Ky.—Johnson's Adm*r v. Pigg, 47 S. 

W.2d 63. 242 Ky, 631. 

Minn,—^Banner Grain Co. v. Burr 
Farmers' Elevator & Supply Co., 
202 N.W. 740. 162 Minn. 334— 
Lamport Lumber Co. v. Fleisher, 
171 N.W. 309. 142 Minn, 150. 

Mo.—Bedwell v. Capitol Mut. Ass'n, 
App., 66 S.W.2d 166—Chemical 
Bldg. Bar Co. v. Werbe, App., 263 
S.W. 1035. 

Mont.—^Kommers v. Palagi, 108 P,2d 
208, 111 Mont. 293—Smith v. Sul- 
livan, 190 P. 228, 58 Mont. 77. 

Neb.—^Nye-Schneider-Fowler Co. v. 
Chicago & N. W. Ry, Co., 179 N.W. 
503, 506, 105 Neb. 151, citing Cox- 
puB Jnxis. 

Ohio.—WiUiam Taylor Sona & Co. v. 
Burton, 188 N.E. 874, 46 Ohio App- 
398. 

OkL—Cassii v. Carter, 223 P. 686, 9$ 
Okl. 49, 

Pa—John Wanamaker, Philadelphia, 
V. Chase, 81 PaSuper. 201—^In M 
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by an employee or clerk other tban the one making 
the subsequent entry.i^ The temporary memoran¬ 
da need not be produced;!® but it may be received 
in connection with the account books made up there- 
from,^^ when a proper preliminary foundation is 
laidjis although mere extracts from such memoran¬ 
da should be rejected.^® 

Relevancy and materiality, The general princi¬ 
pies of evidence with respect to relevancy and ma¬ 
teriality apply to book entries made by clerks or 
third persons.17 Thus the connection of the entry 
with the subject matter of the controversy must be 
shown.^^ 

b. Mode of Proving Entries 

(1) In general 

(2) By whom entries proved 

(3) Proof of handwriting 

(1) In General 

If the mode of provfng book entries made by clerks 
or third persons Is prescribed by statute, compllance with 
the statute Is requisite and sufficient. To make the en¬ 
tries Intelligible explanatory evidence may be received. 

In some jurisdictions the method of making book 
entries competent as evidence is prescribed by stat¬ 
ute, in which case a compliance with the statute is 
requisite and sufficient to render entries by clerks 
or third persons admissible.^^ Thus where the stat¬ 


ute so provides entries may be admitted on proof 
that they were made in the usual course of busi- 
ness.20 

Explaining entries. For the purpose of making 
the entries intelligible it is proper to introduce ex¬ 
planatory evidence as a part of the preliminary 
foundation.2l 

(2) By Whom Entries Proved 

(a) In general 

(b) Supervising officer or employee 

(c) Effect of codperation in making en¬ 

try 

(a) In General 

Ordinarlly, in the absence of contrary statute, book 
entries should be proved or corroborated by the clerk or 
other person making them If he is available as a wit- 
ness. 

Ordinarily, book entries made by clerks or third 
persons should be proved or corroborated by some 
person having personal knowledge of the facts en- 
tered^^ and who knows that they were correctly en- 
tered in the usual course of business.^s Indeed, the 
general rule established at common law and adopted 
by statute in many jurisdictions, with slight modi- 
fications in some instances, is that book entries 
may,2^ and, in the absence of contrary statute, ordi- 


Orr’s Estate, 5 Pa.Dlst. & Co. 634, 
affirmed 129 A. 565, 283 Pa. 476. 
XTtah.—Welsh, Driscoll & Buck v. 

Buck, 232 P. 911, 64 TTtah 679. 
Wash,—Gourley v. Bteitten, 84 P.2d 
1014, 197 Wash. 306. 

22 C.J. p 887 note 8. 

Porm of tranBcxiptlon, 

It has heen held that the fact 
that workmen's daily time cards 
showed the time the workman was 
employed on each particular job, 
whlle the book entries made there- 
from were in terms of money and 
not of time, constituted no objection 
to the admisslon of such books in 
evidence.—^Wisconsin Steel Co. v. 
Maryland Steel Co., Wls., 203 F. 403, 
121 C.C.A. 507. 

12. Neb.—^Nye-Schneider-Powler Co. 

V. Chicagro & N. W. Ry. Co., 179 N. 

W. 603, 105 Neb. 161. 

Okl.—Cassii v. Carter, 223 P. 686, 
98 Okl. 49, 

13- Ky.—Johnson^s AdmT v. Piggr, 
47 S.W.2d 63. 242 Ky. 631. 

Minn.—^Banner Graln Co. v. Burr 
Parmers’ Elevator & Supply Co., 
202 N.W. 740, 162 Minn. 334—Lam¬ 
port Lumber Co. v. Plelsher, 171 
N.W. 309, 142 Minn. 160. 

N.J.—Corkran v. Rutter, 69 A. 964, 
76 N.J.Law 375. 

14s Ala.—^Denson v. Klrkpatrick 


Drllling Co., 144 So. 86, 226 Ala. 
473—Pields v. First Nat Bank, 113 
So. 298, 299, 216 Ala. 381, citing 
Corpus Juris. 

Mo.—Cltizens’ State Bank of Atlanta, 
Kan., V. Person, App., 208 S.W. 136. 
N.J.—^Autocar Sales & Service Co. v. 
Scheuer, 117 A. 696, 97 N.J.Law 
560. 

22 C.J. p 887 note 10. 

Yard tlokets from which Journal 
is made may be received in evidence. 
—^Dunman v. South Texas Lumber 
Co., Tex.Civ.App., 262 S.W. 274. 

15. Frelimlnary proof held sujBLcleiLt 
Ala.—^Denson v. Kirkpatrick Drilling 

Co., 144 So. 86, 226 Ala. 473. 

16. Mo.—Sonnenfeld v. Rosenthal, 
162 S.W. 321, 247 Mo. 238. 

17. N.C.—^Peebles v. Idol, 160 S.E. 
666, 198 N.C. 66. 

18. Pa.—Samuel v. Pennsylvania R. 
Co., 45 Pa.Super. 395. 

Tex.—Warren v. North Americani 
Car Co., Civ.App., 294 S.W. 301, 304, 
quoting Corpus Juris. 

19. Ariz.—School Dist. No. 1, 
Apache County, v, Whitingr, 107 
P.2d 1076. 

Okl.—Shefts Supply v. Cole, 36 P.2d 
764, 169 Okl. 269. 

2a Okl.—Shefts Supply v. Cole, 36 
P.2d 764. 169 Okl. 269—Consolidat- 
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ed Pipe Line Co. v. British Amer¬ 
ican Oil Co., 21 P.2d 762, 163 Okl. 
171—State V. Banta, 299 P. 479, 148 
Okl. 239—Harsha v. Mock, 281 P. 
763, 139 Okl. 181—Clover v. Neely, 
243 P. 768, 116 Okl. 166—Hemis- 
phere Oil & Gas Co. v. Oil Well 
Supply Co., 230 P. 246, 104 Okl. 83. 

21. Ind.—^Equitable Life Assur. Soc. 
of the U. S. V. Campbell, 160 N.m 
31, 85 Ind.App. 460, rehearlng de- 
nied 161 N.E. 682, 86 Ind.App. 460. 

22. Ark.—^Bush v. Taylor, 207 S.W. 
226, 136 Ark. 664. 

Hawaii.—Clarke v. Ward, 34 Bawaii 
876. 

Mo.—Short V. White. 133 SW.2d 1039, 
234 Mo.App. 499. 

23. 111.—People v. Small, 160 N.E. 
436, 319 111. 437. 

24. Xn Oklahoma, by virtue of stat¬ 
ute, one method of making book en¬ 
tries competent as evidence is by 
proving by the person making the 
entries that they are correct and 
were timely made.—Shefts Supply v. 
Cole, 36 P.2d 764, 169 Okl. 269— 
Schaap v. Williams, 225 P. 910, 99 
Okl. 21. 

Bntrant competent witness 

(1) The correctness of books may 
be certifled to by the clerk who kept 
them.—^House v. Beak, 30 N.E. 1065, 
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narily should,25 be proved or corroborated by tbe 
clerk, employee, or other pcrson making them, if 
he is available as a witness. Where be is not avail- 
able, the offeror of the entries may be excused from 
producing him,26 and the entries may then be au- 
thenticated by other evidence.27 Thus book en¬ 
tries may be admitted without the supplemental tes- 
timony of the actual entrant where he is not avail¬ 
able because of death,28 insanity,29 physical disa- 
bility,30 absence from the jurisdiction,3i or other 
sufficient reason,32 or where the burden of produc¬ 


ing the actual entrants, particularly where they are 
numerous, is unduly heavy;33 but before such en¬ 
tries may be received in evidence, unauthenticated 
by the oath of the person making them, the latter*s 
absence, it is generally held, must be satisfactorily 
accounted for.84 

Statutory ^nodification of rtde. In some jurisdic- 
tions by virtue of statute it is no longer necessary 
to authenticate book entries by the suppletory oath 
of the person who actually made them, even though 
such persons may be available as witnesses.^s 


141 111. 290. 33 Am.S.R. 307—22 C.J. 
p 867 note 1. 

(2) Bookkeeper held competent wit¬ 
ness under statute.—^Rocky Mountain 
Beveragre v. Walter Brewlng Co., 
Colo., 108 P.2d 886. 

Entries made hy several persons 

(1) One of several persons making 
book entries may testify as to the 
entries made by himself.—Herriott v. 
Kersey, 28 N.W. 468, 69 lowa 111— 
22 C.J. p 889 note 25. 

(2) But entries made by others 
may not be proved by him.—^Herriott 
V. Kersey, supra—^22 C-J. p 889 note 
26. 

25. Ark.—Bush v. Taylor, 207 S.W. 
226, 136 Ark. 564. 

Ky.—Carter v. Vine Grove State 
Bank, 32 S.W.2d 973, 236 Ky, 191 
—Baskett v. Kudy, 217 S.W. 112, 
186 Ky. 208. 

Mo.—Bedwell v. Capitol Mut Ass’n, 
App., 66 S.W.2d 165. 

Nev.—^Home Lumber & Coal Co. v. 
Hartford Mining Co., 81 P.2d 1063, 
58 Nev. 361, rehearing denied 83 
P.2d 1049, 58 Nev, 361. 

N.J.—& D Oil Station Co. v. 
Foltzer, 144 A. 806, 106 N.J.Law 
391. 

N.T.—New York, N. H. & H. R. Co. v. 
Baldwin TTniversal ConsoL Co., 220 
N.Y.S. 401, 219 App.Div. 678, re- 
versing 207 N.Y.S. 799, 124 Misc. 
661—Shmargon v. Rosenstein, 182 
N.Y.S. 343, 192 App.Div. 143. 
Ohio.—Hunt v. Krebs, 194 N.E. 34, 
48 Ohio App. 279. 

Or.—Radtke v. Taylor, 210 P. 863, 106 
Or. 669, 27 A.D.R. 1423. 

S.C.—W. T. Rawleigh Co. v. Thomp¬ 
son, 114 S.E. 702, 122 S.C. 43. 

Tex.—^Panhandle & S. F. Ry. Co. v. 
Arnett, Civ.App., 219 S.W. 232, dls- 
missed for want of jurisdiction. 
Wis,—In re Kayseris Bstate, 208 N. 

W. 895, 190 Wis. 189. 

22 C.J. P 884 note 86, p 886 note 86. 

Beason for nile 

Inasmuch as the object of rules 
of evidence is to reQuire a witness 
as nearly as possible to state mat- 
ters of personal knowledge, onwhich 
he may be cross-exammed, to war- 
Tant the admission of a book entry, 
the original entrant must be pro- 


duced, if possible.—The Spica, C.C.A. 
N.Y.. 289 F. 436. 

Composite oath held snfELclent 
Where the suppletory oath made 
by plaintlff*s bookkeeper was that 
part of the entries in the books were 
made by him, and that the others 
were written by clerks, and it was 
agreed by counsel that the testi- 
mony of the other clerks would be 
of like character, such suppletory 
oath was sufficient.—^Mansfleld v. 
Gushee, 114 A. 296, 120 Me. 333. 

26. Or.—^Radtke v. Taylor, 210 P. 

863, 106 Or. 669, 27 A.L.R. 1423. 
27- 111.—^De Roy State Bank v. J. 
Keenan’s Bank, 169 N.E. 1, 337 111. 
173, reversing 253 Ill.App. 51— 
People V. Small, 150 N.B. 435, 319 
111. 437. 

28. U.S.—The Spica, C.C.A.N.Y., 
289 F. 436. 

Ky.—Carter v. Vine Grove State 
Bank, 32 S.W.2d 973, 236 Ky. 191 
—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 

Me.—^Mansfleld v. Gushee, 114 A. 
296, 120 Me. 333. 

Mo.—^Bedwell v. Capitol Mut. Ass*n, 
App., 66 S.W.2d 156. 

Or.—^Radtke v. Taylor, 210 P. 863, 

105 Or. 669, 27 A.L.R. 1423. 

29. U.S.—The Spica, C.C.A.N.Y., 
289 P. 436. 

Me.—^Mansfleld v. Gushee, 114 A. 
296, 120 Me. 333. 

Or.—^Radtke v. Taylor, 210 P. 863, 

106 Or. 669, 27 A.L.R. 1423. 

30. Me.—^Mansfield v. Gushee, 114 
A. 296. 120 Me. 333. 

Or.—^Radtke v. Taylor, 210 P. 863, 

105 Or. 559, 27 A.L.R. 1423. 

31. U.S.—The Spica, C.C.A.N.Y., 289 
F. 436. 

Ky.—Carter v. Vine Grove State 
Bank, 32 S.W.2d 973, 236 Ky. 191— 
Baskett v. Rudy, 217 S.W. 112, 186 
Ky. 208. 

Me.—^Mansfield v. Gushee, 114 A. 296, 
120 Me. 333. 

Or.—Radtke v. Taylor, 210 P. 863. 

106 Or. 559, 27 A.L.R. 1423. 

32. Ky.—Carter v. Vine Grove State 
Bank, 32 S.W.2d 973, 236 Ky. 191 
—^Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


Me.—^l^Iansfleld v. Gushee, 114 A. 
296, 120 Me. 333. 

Court has large dlscretton. in de* 
termining the clrcumstances under 
which book entries not authenti- 
cated by the oath of the person 
making them may be admitted In 
evidence.—^Massachusetts Bonding & 
Insurance Co. v. Norwich Pharmacal 
Co., C.C.A.N.Y., 18 P.2d 934—The 

Spica, C.C.A.N.Y., 289 P. 436. 

Mere inablUty by reasonable ef- 
fort to find person who can speak 
with personal knowledge may be 
sufficient excuse for nonproduction. 
—Massachusetts Bonding & Insur¬ 
ance Co. V. Norwich Pharmacal Co., 
C.C.A.N.Y.. 18 P.2d 934—The Spica, 
C.C,A.N.Y., 289 P. 436. 

33. U.S.—^Massachusetts Bonding & 
Insurance Co. v. Norwich Pharm¬ 
acal Co., C.C.A.N.Y., 18 P.2d 934. 
*Tf the practical inconvenlence re¬ 
sui ting from the production of nu¬ 
merous persons outweighs the prob- 
able utillty of doing so, the offerer 
of the books may be excused from 
producing such numerous persons.*' 
—Radtke v. Taylor, 210 P. 863, 872, 
105 Or. 569, 27 A.L.R. 1423. 

34. Ky.—Carter v. Vine Grove State 
Bank, 32 S.W.2d 973, 236 Ky. 191 
—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 

Mo.—Short V. White, 133 S.W.2d 
1039, 1044, 234 Mo.App. 499, cit- 
ing Corpus Juris. 

Mont.—Gallatln County Parmers’ 
Alliance v. Plannery, 197 P. 996, 
59 Mont. 634. 

Ohio.—^Hunt v. Krebs, 194 N.E. 34, 
48 Ohio App. 279. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 659, 27 A.L.R. 1423, 

22 C.J. p 884 note 82. 

35. Aris.—School Dist. No. 1, 
Apache County, v. Whiting, 107 P. 
2d 1075. 

Minn.—Webb v. Mlchener, 19 N.W. 
82, 32 Minn. 48. 

Okl.—Oil Pield Operating Co, v. Eu- 
reka Tool Co., 74 P.2d 377, 181 
Okl. 393. 

22 C.J. p 886 note 86 a. 

IbL Aiabama 

(1) Under Code 1923, S 7701 subd 
3, the merebant, his manager, or an 
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Memory of entrant as fo transaction. In proving 
book entries it is not essential that the entrant, 
when testifying’, shall at that time have an inde- 
pendent recollection of the transactions entered, but 
it is sufficient if he is able to say that when the 
entries were made he had personal knowledge of 
the transactions and that the entries were made cor- 
rectly and in conformity with such knowledge.^® 

(b) Supervising Officer or Employee 

In some fnstances the books of original entry of an 
establishment may be admftted where they are verffied 
by a supervfsing officer or employee, It belng unneceseary 
to call as wltnesses the subordinates actually maklng the 
entries. 

In the case of modern business establishments, it 
frequently happens that the books of original entry 
of the establishment are made up by many em- 
ployees some of whom may no longer be connected 
with the establishment and whose presence as wit- 
nesses to verify the entries would be difficult, im- 
possible, or impracticable to procure. In view of 


this condition, it is frequently held that the books 
of original entry of an establishment may be re- 
ceived in evidence where they are verified by a 
supervising officer or employee who knows them 
to be the books of regular entries kept in that es¬ 
tablishment, it being unnecessary to call as witness- 
es the subordinates actually making the entries.87 
This rule is particularly applicable where the clerks 
making the entries are no longer available as wit- 
nesses.ss It has been held, however, that while a 
supervising officer may vouch the authenticity of the 
books under his control, he cannot vouch the ac- 
curacy of entries therein if without personal knowl- 
edge of their correctness.^S 

(c) Effect of Cooperation in Making Entry 

Where one without personal knowledge of the trans¬ 
action recorded makes an entry from data furnished by 
another, It Is generally essential In proving the entry 
that the testimony of the entrant be supplemented by 
that of the person furnishing the data If he is available. 

Where one person makes an entry from memoran- 


ofBccr of a compsiiy, may glve the 
evidence prescribcd, even though the 
entries were made by his employees, 
and It is not necessary to call such 
employees even though available.— 
Elliott V. Standard Oil Co. of Loulsi- 
ana, 167 So. 296, 232 Ala. 142—Pow- 
ell V. Pickett, 121 So. 28, 219 Ala. 18 
—Morris v. Bessemer Lumber Co.. 
116 So, 528, 217 Ala. 441—Booker v, 
Benson Hardware Co., 113 So. 236, 
216 Ala. 398. 

(2) Under tlns statuto it is not 
essential that Lhe witness shall have 
personal knowledge or memory of 
the transactions recorded.—^Booker 
V. Benson Hardware Co., supra. 

(3) Rule prior to amendment of 
statute.—Grray v. Ozier, 92 So. 610, 
207 Ala. 398—^Loveman, Joseph & 
Loeb v. McQueen, 82 So. 530, 203 
Ala. 280. 

36. Ky.—^Baskett v. Rudy, 217 S.W. 

112, 186 Ky. 208—^Merrill v. Ithaca 

& O. R. Co., 16 Wend. 586, 30 Am. 

D. 180. 

Or.—^Radtke v. Taylor, 210 P. 863, 

106 Or. 659, 27 A.L..R. 1423. 

Time sllps 

In suit on an open account for 
labor and materiale, the trial court 
properly admitted in evidence cer- 
tain time sllps from which the Items 
of the account were made up, plain- 
tlfTs foreman having testlfied that, 
although he had no personal knowl¬ 
edge at the time of the suit of the 
items recorded, he would not have 
slgned the sllps and tumed them In 
at the office unless he had known at 
the time that such sllps, in their 
charges of hours of labor, were 
accurate.—^Mardez Lumber Co. v. 
Lufkin Foundry & Machine Co., Tex. 
Civ.App., 216 S.W. 493. , 


37. U.S.—Jennlngs v. U. S., C.C.A. 
Ga., 73 P.2d 470—B. I. Du Pont 
de Nemours & Co. v. Tomlinson, 
C.C.A.N.C., 296 P. 634-^acob Dold 
Packlng Co. v. U. S., 66 CtCl. 526. 
D.C.—Shaplro v. Pennsylvania R. 

Co., 83 P.2d 681, 66 App.D.C. 324. 
Mo.—Bedwell v. Capitol Mut. Ass'n, 
App., 66 S.W.2d 155, 167, citing 
Corpus Juris. 

Mont.—Kommers v. Palagi, 108 P.2d 
208, 111 Mont. 293. 

N.H,—WlUlams v. Williams, 182 A. 
172, 87 N.H. 430. 

Pa.—^WJllert v. Amthor, 22 Erie Co. 

1 . 

Tex.—Indemnity Ins. Co. of North 
America v. Jago, Civ.App., 49 S.W. 
2d 948, error dismissed—Joy v. 
Pakes Fumlture & Carpet Co., 
Civ.App., 286 S.W. 611. 

Wash.—People's Bank & Trust Co. 
V. Douglas, 282 P. 838, 154 Wash. 
460— A. W. Hartman Shoe Co. v. 
Hanson, 238 P. 17, 135 Wash. 512. 
22 C.J. p 885 note 87. 

Books of hauk may be received in 
evidence without calllng as wit- 
nesses the employees actually mak¬ 
ing the entries when the books are 
verified by the bank’s: 

(1) Cashier, 

Ga.—Crump v. Bank of Toccoa, 153 
S.E. 531, 41 Ga.App. 505. 

111.—^People V. Small, 160 N.B. 436, 
319 111. 437—First Nat. Bank v. 
Yaughan, 240 111.App. 60. 

N.C.—^Flowers v. Spears, 130 S.E. 
710, 190 N.C. 747. 

Tex—^Heid Bros. v. Commerclal Nat 
Bank of Hutchlnson, Kan., Com. 
App., 240 S.W. 908, 24 A.L.R. 904, 
reversing Commercia! Nat Bank 
of Hutchlnson, Kan. v. Held Bros., 

580 


Civ.App., 226 S.W. 806—^Plynn v. 
Citizens' Nat Bank of Waco, Clv. 
App., 31 S.W.2d 485, error refused. 
22 C.X p 885 note 86 b. 

(2) Head bookkeeper.—Smith Be- 
tective Agency v. Security Nat 
Bank, TexCiv.App., 260 S.W. 278. 

(3) Other officer or employee ex- 
ercislng general supervision over the 
bank's books.—^Held Bros. v. Com¬ 
merclal Nat. Bank of Hutchlnson, 
Kan., supra—Cushing v. Riddell, 
Civ.App., 265 S.W. 479. 

Butries made in. part by others 
Where person in charge of books 
identifies them and knows that en¬ 
tries therein are correct, books are 
properly identified even though per¬ 
son did not make all entries there¬ 
in.—^Welch-Sandler Cernent Co. v. 
Mullins, Mo.App., 81 S.W.2d 86. 
Some entzants available 
Ledger of company was held ad- 
missible when properly identified 
and authentlcated by its president 
and general manager, although the 
entries relative to the transactions 
in suit were made hy a number of 
bookkeepers, two of whom the presi¬ 
dent named, both living in the state, 
and one within the immediate juris- 
dictlon of the trial court.—Whlte 
Scwing Mach. Co. v. Gilmore Fumi- 
ture Co.. 106 S.E. 134, 128 Va, 630. 

38. U.S.—^McConnell v. U. S., C-OA 
Pa., 81 P.2d 639. 

Ky.—^Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 

Pa.—Ehmling v. D. L. Ward Co., 124 
A 181, 279 Pa. 527. 

39. W.Va.—^Motor Car Supply Co. 
v. Nlcholas Hardware & Furnlture 
Co., 161 S.E. 81, 111 W.Va. 262. 
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da or information furnished by anotber, or two or 
more persons have otherwise cooperated in making 
an entry, the entry will be admissible in connection 
with the testimony of ali the parties participating.^0 
Indeed, in the absence of contrary statute, the gen- 
eral rule is that where the clerk who makes the en- 
tries has no knowledge of their correctness, but 
makes them as the items furnished by another, as 
for instance where entries are made by a bookkeep- 
er from reports made by a foreman, it is essential 
that, in addition to the oath of the party making 
the entry, the party fumishing the items should 
testify to their correctness, at least if he is avail- 
able.^l or that satisfactory proof thereof, such as the 
transactions are reasonably susceptible of, from oth- 
er sources should be produced>2 If^ however, the 
person or persons fumishing the information or 
memoranda for the entries cannot be produced,^^ 
or if the practical inconvenience of producing such 
persons, as where they are numerous, would out- 
weigh the probable utility of doing so,^^ the entries 
are admissible when supported by the testimony of 
the person making them, especially if supplemented 
by proof of the correctness of the memoranda. 


Moreover, in some jurisdictions statutes have been 
enacted dispensing with the necessity of calling ali 
persons connected with the making of an entry, 
and, independent of statute, it has been held discre- 
tionary with the court to receive in evidence entries 
without the production of the persons fumishing the 
data on which they are based.^^ 

(3) Proof of Handwriting , 

Under certaln cfrcumstances, ft may be proper to 
admft book entries made by clerks or thfrd persons on 
proof of handwriting. 

Since book entries generally should be proved by 
the testimony of the person making them, see supra 
subdivision b 2 (a) of this section, under ordinary 
circumstances and in the absence of contrary stat¬ 
ute mere proof of handwriting is not sufficient to 
establish the verity and authenticity of book entries 
made by a clerk, servant, or other person,***^ The 
circumstances, however, may be such as to render it 
proper to admit the entries on proof of handwrit¬ 
ing, if, on inspection, they appear to have been reg- 
ularly made,^® as where the entrant is not available 
as a wilness^®- because o£ death,50 insanity,^! phys- 
ical disability,^^ or absence from the jurisdiction of 


40. Ala,—^Moundvllle Lumber Co. v. 
Warren, 83 So. 479, 203 Ala. 488. 

Oal.—Shields v. Kancho Buena Ven¬ 
tura, 203 P. 114, 187 Cal. 669. 

Ky.—^Johnson^s Adm'r v. Plgff, 47 S. 

W.2d 63, 242 Ky. 631. 

N.Y.—Liltchfield Const. Co. v. City of 
New York, 165 N.E. 116, 244 N.Y. 
261, modifyingr 215 N.Y.S. 460, 216 
App.Div. 617, motlon denied 166 
N.E, 898, 244 N.Y. 663. 

22 C.J. P 888 note 20. 

41. U.S.—^E. I. Du Pont de Nemours 
& Co. V. Tomlinson, C.C.A.N.C., 
296 F. 634. 

Md.—Cohen v. Bogatzky, 131 A. 31, 
149 Md. 134. 

Mo.—^Bedwell v. Capitol Mut. Ass*n, 
App., 66 S.W.2d 165, 167, citins: 
Coxpiis Juris. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 669, 27 A.L..R. 1423. 

22 C.J. p 889 note 21. 

42. S.D.—^Ameson v. Nerger, 147 W. 
W. 982, 34 S.D, 201, 202. 

22 C.J. p 889 npte 22. 

Authentication by supervising officer 
see supra subdivision b (2) (b) of 
this section. 

43- U.S.—St. Paul Fire & Marine 
Ins. Co. V. American Food Prod¬ 
ucts Co., C.C.A.Ark„ 21 P.2d 733, 
certiorari denied 48 S.Ct. 660, 277 
U.S. 697, 72 L.Bd. 1006. 

22 C.J. p 889 note 23. 

But it has also been held that the 
entries cannot be admitted without 
the testimony of the person fur- 
nishlng the data, even though it 
appears that he cannot be found.— 


Chicago Lumberlng Co. v. Hewitt, 
Mich,, 64 P. 314, 12 C.C.A. 129. 
Wheti production. of transactor ex. 
oused 

If the person who makes the re- 
port for entry is unavailable because 
of death, insanity, physical disabll- 
ity, or permanent absence from the 
jurisdiction, the offerer of a shop- 
book may be excused from produc¬ 
ing him.—^Radtke v. Taylor, 210 P. 
863, 105 Or. 669, 27 A.L.R. 1423. 

44. Pa.—Oswald Machinery Co. v. 
Famsworth, 101 Pa.Super. 506— 
In re Walker’s Estate, 63 York 
Leg.Kec. 1. 

Tex.—^Watson Co. v. Lone Star Serv¬ 
ice Statlon, Civ.App., 16 S,W.2d 
161, error dismissed. 

Wash.—^Pacific Tei. & Tei. Co. v. 
Huetter, 123 P. 607, 68 Wash. 442. 

45. N.Y.—Johnson v. Lutz, 170 N.R 
617, 263 N.Y, 124, alfirming 234 
N.Y.S. 328, 226 App.Div. 772. 

46. Mont.—Smith v. Sulllvan, 190 
P. 288, 68 Mont. 77. 

47. Ohio.—Riddle v. Riddle, 176 N. 
B. 757, 38 Ohio App. 132. 

48. S.C.—W. T. Rawleigh Co. v. 
Thompson, 114 S.E. 702, 122 S.C. 

43. 

40. Me.—^Mansfleld v. Gushee, 114 
A. 296, 120 Me. 333. 

Whiere entxaiit cannot be found, 
entries may he admitted on proof of 
handwriting.—James C. Goff Co. v. 
Lunn, 143 A- 673, 49 II.L 465. 

Quantum of proof regnlred to 
■how nonavallabllity rests largely in 
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trial court's dlscretion.—James C. 
Goff Co. v. Lunn, supra. 

Absence of direct evidence 
Under a statute permitting proof 
of handwriting in the absence of di¬ 
rect evidence of execution, testi¬ 
mony that the witness knew a cer- 
tain party*s handwriting and that 
entries in a daybook were in his 
handwriting made the book admis¬ 
sible, especially where it was shown 
that such party was the clerk whose 
duty it was to keep the daybook.— 
Haygood v. E. B. Clark Co., 107 S.B. 
379, 88 W.Va. 167. 

50. Ala.—Sovereign Camp, W. O. 
W. V. Bass, 85 So. 273, 204 Ala. 28. 

Ark.—Bush v. Taylor, 207 S.W. 226, 
186 Ark. 664. 

Me.—^Mansfield v. Gushee, 114 A. 
296, 120 Me. 333. 

Mo.—^Bedwell v. Capitol Mut. Ass^n. 

App., 66 S.W.2d 165. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or, 669, 27 A.L.R. 1423. 

Utah.—G. S. Wood Mercantile Co. v. 

Dougall, 114 P.2a 202. 

Rule eetabllshed by statnte 
Okl.—Shefts Supply v. Cole, 36 P.2d 
754, 169 Okl. 269—Schaap v. Wil¬ 
liams, 226 P. 910, 99 Okl. 21. 

51. Ark.—Bush v. Taylor, 207 S.W. 
226, 136 Ark. 654. 

Me.—Mansfield v. Gushee, 114 A. 
296, 120 Me. 333. 

Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 659, 27 A.L.R. 1423. 

52. Me.—^Mansfield v. Gushee, 114 
I A. 296, 120 Me. 333. 
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the court.53 Indeed preliminary proof of the hand- 
writing of the entrant is generally essential where 
he is not available as a witness.^^ 

Under some statutes books of account may be 
aulhenticated by proof of the handwriting of the 
entrant even though he is available as a witness.®® 

§ 694. Book Entries as Admissions 

a. In general 

b. As against adverse party 


a. Iu Gkueral 

A statement contalned In a book entpy may consti¬ 
tute an admission In whfch case It Is admissible as such 
after a proper foundatlon has been laid. 

A statement contained in a book entry may 
amount to an admission,6® in which case, if mate- 
rial to the issue,37 it, Hke other admissions, is ad¬ 
missible as competent evidence against the party 
by whom,58 or under whose direction,®^ the entry 
was made, and also against those claiming under 


Or.—^Radtke v. Taylor, 210 P. 863, 
106 Or. 659, 27 A.L 1 .R. 1423. 

53. Me.—^Mansfield v. Gushee, 114 
A. 296, 120 Me. 333. 

Or.—Radtke v. Taylor, 210 Pl 863, 
106 Or. 669, 27 AL..R. 1423. 

Pa.—William Zoller Co. v. Hartford 
Fire Ins. Co., 116 A. 369, 272 Pa. 
386. 

R.I.—^James C. Goff Co. v. Lunn, 143 

A. 673, 49 H.I. 455. 

Absenoe fvom. ooimty 

Under a statute so providingf, 
proof may be made by handwriting 
where the entrant is absent from the 
county.—Shefts Supply v. Cole, 36 
P.2d 764, 169 Okl. 269—Consolidated 
Plpe Liine Co. v. Britlsh American 
Oll Co., 21 P.2d 762, 163 Okl. 171— 
Schaap v. Williams, 226 P. 910, 99 
Okl. 21, 

54 . Del.—Grossman v, Delaware 
Electric Power Co., 165 A. 806, 4 
W.W.Harr. 621. 

22 C.J. p 884 note 84. 

55. Arlz.—School Dist No. 1, 

Apache County, v. Whiting, 107 P. 
2d 1075. 

Mlnn.—^Webb v. Michener, 19 N.W. 
82, 32 Minn. 48. 

56. Cal.—^Arocena v. Sawyer, 213 P. 
523, 526, 60 Cal.App. 681, quotlng 
Corpns Jtuls. 

Ky.—^Head's Adm'x v. Common- 
wealth for Use and Benefit of 
Dawson, 72 S.W.2d 60. 62, 264 Ky. 
687, quotlng Ooiims Jnxls. 

Mass.—^Worthen v. Burgess, 173 N. 

B. 530, 273 Mass. 437. 

Mo.—^No Dust O Co. v. Home Tnist 
Co., App., 46 S.W.2d 203. 

N.Y.—^Island Trading Co. v. Berg 
Bros., 146 N.B. 346, 239 N.T. 229, 
affirming 204 N.Y.S. 623, 209 App, 
Div. 63. 

N.D.—^Roth V. Provident Life Ins, 
Co., 274 N.W. 849, 861, 67 N.D. 
529, citing Corpus Juris. 

22 C.J. p 889 note 27. 

Admissions generally see supra § § 
270-383. 

Admissibility against surety of 
statements In principales account 
books see supra S 366. 

To whom credit glveu 
Entries in books of person fur- 
nlshing goods, prima facie, are ad¬ 
missione that goods were fumished 
on credit of person to whom the 


charge was made.—Clayton Coal Co. 
v. King, Colo., 113 P.2d 672—Wagner 
V. Hallack, 3 Colo. 176. 

Eutrles held not to constitute an 
admission 

Mlnn.—^Kregel v. Cirkler, 198 N.W. 

664, 158 Minn. 175. 

Impeachmebit of books 
A utility is in no position to im- 
peach Its own books.—Wisconsin 
Telephone Co. v. Public Service Com- 
mlssion, 287 N.W. 122, 232 Wis. 274, 
rehearing denled 287 N.W. 593, 232 
Wis. 274, certiorari denled Public 
Service Commlssion of Wisconsin v. 
Wisconsin Telephone Co., 60 S.Ct. 
614, 309 U.S. 657, 84 L.Ed. 1006. 

57. N.D.—^Rott V. Provident Life 
Ins. Co., 274 N.W. 849, 67 N.D. 629. 

68- U.S.—^In re Glassberg, D.C.N.Y., 
69 P.2d 209—Schock v. Malloy, C. 

C. A.OkL, 26 P.2d 621—In re Mar- 
golis, D.C.N.Y.. 23 P.Supp. 735. 

Arlz,—Carrillo v. Murray & Layne 
Co., 216 P. 689, 26 Arlz. 30'8. 

Cal.—^Arocena v, Sawyer, 213 P. 623, 
526, 60 Cal.App. 681, quotlng Cor¬ 
pus Juris—Wallace v. Oswald, 207 
P. 61, 67 CaLApp. 333. 

Idaho.—Sarvis v. Childs Bond & 
Mortgage Co., 286 P. 914, 49 Idaho 
79. 

Ky.—Head’s Adm*x v, Common- 
wealth for Use and Benefit of 
Dawson, 72 S.W.2d 60, 62, 264 Ky, 
687, quotlng Corpus Juris. 

La.—Consolidated Co, v. Splnella, 
App., 181 So. 42. 

Me.—^Perlin v. Bosen, 164 A. 626, 131 
Me. 481. 

Mich.—^Munroe, Boyce & Co. v. 

Ward, 174 N.W. 286, 207 Mich. 369. 
Neh.—State v. Bass, 269 N.W. 68, 
181 Neh. 692. 

N.Y.—^Hoge V. Valentine, 20 N.B.2d 
761, 280 N.Y. 268, reverslng 7 N. 
Y.S.2d 968, 265 App.Dlv. 476, rear- 
gument denled 9 N.Y.S.2d 900, 266 
App.Dlv. 817, reargument denled 
21 N.B.2d 696, 280 N.Y. 809. 

N.D.—^Balrd v. National Surety Co. 
of New York, 209 N.W. 204, 64 N. 

D. 9. 

Ohlo.—^McNaughton v. Presbyterian 
Church of Coshocton County, 172 
N.B. 661, 562, 36 Ohlo App. 443, 
citing Corpus Juris. 

Tex.—Webb v. Smith, Clv.App., 286. 
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S.W. 624, 626, citing Corpus Ju¬ 
ris. 

Wash.—Hewitt v. Jones, 271 p, 76 
149 Wash. 360. 

22 C.J. p 889 note 29, p 880 note 38 
[d]. 

59. Ala.—^Polytlnsky v. Johnston, 99 
So. 839, 841, 211 Ala, 99, citing 

Corpus Juris. 

Cal.—^Arocena v. Sawyer, 213 P. 628, 
626, 60 CaLApp. 681, quotlng Cori 
pus Juris. 

111.—^Boeder v. Pipe, 236 111.App. 89, 
Ky.—^Head’s Adm'x v. Commonwealth 
for Use and Benefit of Dawson, 
72 S.W.2d 60, 62, 264 B:y. 687, 
quotlng Corpus Juris. 

Mass.—Blackall v. DuthienStrachan, 
166 N.B. 604, 268 Mass. 661. 

Neh.—^Utilities Ins. Co. v. Stuart, 278 
N.W. 827, 134 Neh. 413—State v. 
Bass, 269 N.W. 68, 13l Neb. 692, 
N.Y.—^Boge V. Valentine, 20 N.B.2d 
761, 280 N.Y. 268, reverslng 7 N.T. 
S.2d 968, 265 App.Dlv. 475, rear¬ 
gument denled 9 N.Y.S.2d 900, 266 
App.Div. 817, reargument denled 21 
N.B.2d 696, 280 N.T. 80'9—Herman 
Apfelbaum, Inc. v. Abraham Kei- 
zer & Bro., 233 N.Y.S. 687, 138 
Misc. 722—'In re Brown*s Bstate, 
190 N.Y.S. 184, 116 Misc. 483. 

Tex.—^Webb v. Smith, Civ.App., 288 
S.W. 624, 626, citing Corpus Juris. 
22 C.J. p 890 note 80. 

Pass books 

(1) A bank*s pass book glven to 
a depositor, the entries in which 
were made by an offlcer of the bank, 
is admissible against the bank.—At¬ 
lanta Trust & Banking Co. v. Close, 
42 S.B. 265. 116 Gte- 939—7 C.J. p 
868 note 39—^22 C.J. p 890 note 30 
[b]. 

(2) So a pass book of a building 
and loan association may be received 
against it when properly authenti- 
cated.—^Boss v. Prudential Guaran- 
tee Building & Loan Ass*n, 36 P.2d 
176, 140 Cal.App. 148. 

(3) But a pass book manifestly 
erased or altered in a materlal par- 
ticular is not admissible in the ab- 
sence of a satisfactory explanatlon 
of such aJteration.—Sagardia v. 
Stockgrowers* & Banchers' Bank of 
Beno, 274 P. 811, 61 Ne-v. 299. 

(4) Fallure to show that the de- 
posit book was of form used and 
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hini,®0 provided it was voluntarily made.®! The 
same rule is frequently applied in the case of ad- 
missions by accounts rendered.®^ A book entry, 
however, is not competent as an admission against 
one who neither made nor directed the entry and 
is not responsible for the act of the person by 
whom it was made.®^ 

Form of books or entries. Where a book con- 
taining entries against interest is shown to belong 
to the party, he will not be heard to object to the 
form of the book or the manner in which it was 
kept.®^ So, although entries in books of account 
may not have been so made as to have been com¬ 
petent to furnish presumptions of delivery of goods 
sold, yet when offered against the keeper they may 
be competent as admissions.®^ 

Partnership books, Entries in partnership books, 
made in the regular course of business during the 
continuance of a firm, by either of the partners or 
their authorized clerks, are admissible evidence 
against and bind ali the partners having access 
thereto in controversies to which a stranger is a 
party as well as in controversies between the part¬ 
ners themselves.®® However, entries in one part- 


ner*s books by his employees are not evidence 
against the other partners, in an action between the 
partners, without proof that they correctly record- 
ed partnership transactions and in a suit against 
the partners entries in the partnership books, of 
course, do not bind a third person who has no ac¬ 
cess to the books.®® 

As against joint tort~feasor, Where defendants 
who dealt with an insolvent brokerage company, 
were joint tort-feasors with it with respect to cer- 
tain securities, the books of the brokerage compa¬ 
ny were held to be competent evidence against de¬ 
fendants in an action for an accounting involving 
certain stocks held by defendants.®® 

Preliminary proof, Before one party may oflFer 
in evidence the book entries of his adversary as 
admissions of the latter, it is essential that a proper 
foundation for their reception should have been 
laid.*^® Ordinarily it is sufficient if it is shown that 
the books offered are the books of the adverse party 
regularly kept in his business,it being unneces- 
sary to lay the preliminary foundation required in 
instances where a party offers his own books in his 
favor.'^^ Accordingly it is not necessary to pro- 


issued by bank renders It inadmls- 
sible.—^Blacher v. National Bank of 
Baltimore, 135 A. 383, 161 Md. 514, 
49 A-KR. 1366. 

60. Cal.—^Wallace v. Oswald, 207 P- 
61, 57 Cal.App. 333. 

Ky.—^Head's Adni’x v. Commonwealth 
for Use and Benefit of Bawson, 72 
S.W.2d 60, 62, 254 Ky. 687, quot- 
ing Corpus Jtixls. 

N.T.—^In re Brown’s Estate, 190 N. 

Y.S. 184, 116 Misc. 483. 

Ohio.—^McNaugbton v. Presbyterian 
Church of Coshocton County, 172 
N.E. 661, 86 Ohio App. 443. 

22 C.J. p 890 note 31. 
eii. Entries presorlbed by commis- 
sion 

Entries in books of railroads in ac- 
cordance with classification estab- 
lished by interstate commerce com- 
mission did not constitute a “volun- 
tary admission’* on part of railroads. 
—Joliet & C. R. Co. V. U. S., C.C.A. 
111., 118 P.2d 174. 

62. Mo.—Welch-Sandler Cernent Co. 
V. Mullins, App., 31 S.W.2d 86. 

22 C.J. p 890 note 32. 

63. N.T.—Kittredge v. Grannis, 140 
N.E. 730, 236 N.T, 376, reversing 
Kittredge v. Lawrence, 197 N.T.S. 
923, 204 App.Dlv. 870, and rear- 
gument denled 142 N.E. 316, 236 
N.T. 637—Coplay Cernent Mfg. Co. 
V. Loeb, 207 N.T.S. 669, 124 Misc. 
640, afflrmed 213 N.T.S. 784, 216 
App.Div. 806. 

Tex.—Webb v. Smith, Civ.App., 288 
S.W. 624. 

22 C.J. p 890 note 84. 


'64. Cal.—^Arocena v. Sawyer, 213 P. 
523, 626, 60 Cal.App. 581, quoting 
Corpus Jtirls. 

111.—^McCIurg V. Williams, 180 Hl. 
App. 699. 

Phllippine.—^Behn v, Rosatzin, 6 
Phillppine 660. 

22 C.J. p 891 note 39. 

Time of mafci-ng entries 
Under Code Civ.Proc. § 1853, and 
S 1870 subd 2, entries made by a de¬ 
cedent in account books were admis¬ 
sible against his executor and suc- 
cessors In Interest, although not 
made at or near the time of the 
transaction, § 1946, requiring entries 
to be made at or near the time of 
the transaction, applying only to en¬ 
tries by strangers.—^Wallace v. Os¬ 
wald, 207 P. 51, 67 CaLApp. 333. 

66, 111.—Adair v. H. G. Adair Print- 
ing Co., 162 I11.APP. 511. 

66. Cal.—^Lopez v. Richard, 53 P.2d 
191, 11 Cal.App.2d 154—Arocena v. 
Sawyer, 213 P. 52'3, 60 CaLApp. 581. 

22 C.J. p 891 note 37—47 C.J. p 998 
note 60. 

67. N.T.—Sligo Furnace Co. v. 

Quinn, 163 N.T.S. 109, 16*9 App. 
Div. 906, rehearing denied 164 N. 
T.S. 1145, 169 App.Div. 969. 

68. Md.—Polk V. Wilson, 21 Md. 
538, 83 Am.D. 699. 

Pa.—Williams v. Capies, 20 A.2d 302. 

Fartnerslilp books are not admis¬ 
sible per se against third persons.— 
Matson v. Matson, 190 P. 943, 56 
Utah 394. 


69. Mich.—Austin v. Hayden, 142 N. 
W. 563, 176 Mich. 331. 

70. 111.—See In re Welss* Estate, 
20 N.E.2d 177, 299 Ill.App. 620. 

N.D.—^Rott v. Provident Life Ins. 

Co., 274 N.W. 849, 67 N.D. 629. 
Zdentlflcatlon reqnlred 
In absence of evidence establlsh- 
ing that book contained former ex- 
ecutor’s actual account, pages of 
book were inadmissible to establish 
that former executor had not prop- 
erly accounted for estate's funds.— 
Varga v. U. S. Fidelity & Guaranty 
Co., 246 N.W. 766, 215 lowa 499. 

71. Minn.—^Wentz v. Guaranteed 
Sand & Gravel Co., 287 N.W. 113, 
205 Minn. 611—^Lindeke v. Scott 
County Co-op. Co., 148 N.W. 469, 
126 Minn. 464. 

Neb.—State v. Bass, 269 N.W. 68, 
131 Neb. 592. 

roundation held snAoient 
In a proceeding on a claim against 
deceased’s estate, testlmony introduc- 
ing a book of entries that witness 
had never seen the Inside of the book 
before and that he had no knowl- 
edge of what accounts were kept in 
it, but that he knew the handwrit- 
ing in the book to be deceased’s and 
that deceased kept his books correct¬ 
ly, constituted suflSiclent foundation 
for its Introduction an an exhiblt.— 
0*Neill V. 0’N6ill, 188 P. 603, 45 CaL 
App. 772. 

72. Minn.—Wentz v. Guaranteed 

Sand & Gravel Co., 287 N.W. 118, 
205 Minn. 611—^Lindeke v. Scott 
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duce thc person who actually made the entry^S or 
who furnished the data from which the entry was 
madeJ^ 

Effeci of admission, If the books of a party are 
called for and introduced in evidence by his adver- 
sary, ali entries touching* the subject matter as to 
which they are introduced are admissible, even 
though they be self-serving,*^® but the fact that a 
book containing admissions has been received 
against a party will not render admissible in his fa¬ 
vor another book having no relation to the first.'^® 

b. As Agamst Adverse Party 

Entrfes In the books of account of one party may be 
received as admissions of the adverse party where their 
correctness has been assented to by the iatter. 

Entries in the books of account of one party may 
be received as admissions of the adverse party 
where their correctness has been assented to by the 
Iatter/'^ as for example where the entries were 
made by such party, 8 where they were made or 
read in his presence"^® or inspected by him^® with- 
out objection on his part, or where they have been 
used by the parties as the basis of settlement of 


their accounts.^i Under such circumstances, it is 
not necessary that the person by whom the entry 
was made should be produced as a witness,82 or 
that other preliminary proof required by statute for 
the admission of books of account in favor of the 
party by or for whom they were kept should be ad- 
duced.63 If the correctness of the entries is ad- 
mitted, they are admissible, even though they are 
not original34 or not regularly kept,35 and even 
though the items are not the subject of book charge 
under the shopbook rule ;35 and, where plaintiif re- 
lies on evidence that defendant has admitted and 
promised to pay a particular account, and the books 
of the former are produced to show what that ac¬ 
count contains, it is not necessary to produce the 
ledger, although the items appear to have been 
posted.37 

Books of account kept by a clerk or agent are 
admissible to show admissions made by him in his 
principaFs favor, in an action against the clerk or 
agent or his sureties,38 and entries by a clerk in his 
favor have also been held admissible against his em- 
ployer.Sd In an action on a bond given to an in- 
surance company by its agent, conditioned that he 


County Co-Op. Co., 148 N.W. 459, 
126 Mlnn. 464. 

Neb.—State v. Bass, 26'9 N.W. 68, 
131 Neb. SS-a. 

Preliminary proof under shopbook 
rule see supra § 684. 

73. Mass.—Watson v. Phoenix Bank, 
8 Mete. 217, 41 Am.D. 600. 

74l N.T.—Coplay Cernent Mfff. Co. 
V. Loeb, 207 N.Y.S. 669, 124 Misc. 
640, afflrmed 213 N.Y.S. T84, 215 
App.Div. 80'5. 

75. N.Y.—^Dewey v. Hotchkiss, 80 
N.Y. 497. 

W.Va.—^Rowan v. Chenoweth, 88 S. 
B. 644, 49 W.Va. 287, 87 Am.S.R. 
79'6. 

76. Mass.—^Bentley v. Ward, 116 
lifass. 333. 

22 C.J. p 891 note 42. 

77- Hawaii.—Schuman Carriage Co. 

V. Paxson, 27 Hawaii 161. 

Mo.—elch-Sandler Cernent Co. v. 

Mullins, App., 81 S.W.2d 86. 

Pa.—Commonwealth v. Grotzner, 18*9 
A. 495, 496, 125 Pa. 30*5, quoting 
Coxpus Juris. 

Wash.—^Burnham v. Rowley, 1'91 P, 
■811, 111 Wash, 666. 

22 C.J. p 891 note 44. 

As part of res gestae 
In sisteres action against deceased 
brother’s estate for brother*s sup- 
port, book entry made by sister, aYt- 
er calculating time and amount due, 
entering it in book in brother^s pres- 
ence, who agreed to its correctness 
and promised to pay on his retum 
from trip, was admissible as part of 
res gestee of that transaction under 


count charglng an account stated.— 
Coleman v. Adkins, 168 So. 184, 232 
Ala. 351. 

78. Tex.—^W. T. Wilson Grain Co. 
v. Central Nat Bank, Civ.App., 
139 S.W. 996. 

22 C.J. p 892 note 46. 

79- N.C.—^Wilkins-Ricks Co. v. Mc- 
Phail, 86 S.E. 602, 169 N.C. 668. 

22 C.J. p 892 note 46. 

80. Wash.—^Poy v. Pacific Power & 
Light Co., 188 P. 614, 110 Wash. 
248. 

81. Ind.—Powers v. Hamilton, 6 
Blackf. 293. 

22 C.J. p 892 note 47. 

82- N.H.—Stetson v. Godfrey, 20 N. 
H. 227. 

83. Ala.—^Howell v, Smith, 91 So. 
496, 206 Ala. 646. 

Ga.—^Becker v. Bonalson, 75 S.B. 
1122, 138 Ga. 634—Eley v. Holden, 
172 S.E. 75, 48 Ga.App. 162. 
lowa.—Crlst v. Tallman, 179 N.W- 
622, 190 lowa 1248. 

Mass.—^Annawan Mills v. Mangene, 
130 N.H. 77, 237 Mass. 461. 

Pa.—Commonwealth v. Grotzner, 189 
A. 496, 496, 126 Pa. 306, quoting 
Coxpus Juxls. 

84. lowa.—Crist v. Tallman, 179 N. 
W. 622, 190 lowa 1248. 

Pa.—Commonwealth v. Grotzner, 189 
A. 496, 496, 125 Pa. 305, quoting 
Coxpus Juxls. 

22 C.J. p 892 note 60. 

Entries In a mlU book by a sawyer 
from figures made by the scaler are 
admissible in evidence, although the 
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original figures made by the scaler 
are not produced, where the other 
party to the contract indorsed the 
accuracy of the figures from the 
mill book by paying for sawing the 
amount of lumber which they indi- 
cated.—Gardner v. Wilber, 44 N.W. 
628, 75 Wis. 601. 

85. Mo.—^Barhart v. A O. Thomp¬ 
son Lumber Co., App., 140 S.W.2d 
760. 

86. Pa.—^Darlington v. Taylor, 3* 
Grant 196. 

87. N.H.—Stetson v. Godfrey, 20 N. 
H. 227. 

88. Philippine.—^Behn v. Rosatzin, 6 
Philippine 660. 

22 C.J. p 892 note 63. 

89. Miss.—Gamer v. Sperry, 3 61 So. 
703, 704, 173 Miss. 11, citing Cor- 
pus Juxls. 

22 C.J. p 892 note 64. 

In an aotlon on asslgned dalms 
for Services brought against a sur- 
viving partner by the foreman of the 
partnership, books of account con¬ 
taining statements of amounts due 
for such Services, kept by plaintifC 
as defendant's agent, were admis¬ 
sible against defendant as admis¬ 
sions.—^Arocena v. Sawyer, 213 P. 
623, 60 Cal.App. 681. 

Bntxles by plalntiff in defendanfs 
books 

In action for servlces allegedly 
performed for Intestate, entries in 
intestate’s books of account, made 
by plaintlff, were admissible to show 
nature of servlces performed.— 
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should “keep tnie and correct books of accounta 
book kept by him containing entries of the business 
of the company only is competent evidence against 
him and his sureties, although the entries were 
made by clerks in the employ of a firm of which 
he is a member.®® 

§ 695. Entries by Third Persons against In- 
terest 

Entries by third persons against interest, the entrant 
belng dead or unavailable as a witness, are admissible. 


If a person having peculiar means of knowing a 
fact makes a written entry thereof which is against 
his interest at the time when it is made, and such 
person would, if available as a witness, be compe¬ 
tent to testify as to such fact, the entry is, after his 
death, competent evidence of the fact even as be- 
tween third persons;®^ and the same is true where 
the entrant, although not dead, is unavailable as a 
witness.®^ Under such circumstances it is not nec- 
essary that the entry should have been made at the 
time of the transaction.^* 


3. Memobanda and Statements 


§ 696. Memoranda 

As a general rule, mere private memoranda are not 
admissible as purely Independent evidence. 

As is shown in the CJ.S. title Witnesses §§ 358- 
360, also 70 CJ. p 580 note SO-p 597 note 14, pri¬ 
vate memoranda may under certain conditions be 
used by a witness to refresh his recollection, and 
this according to the generally accepted rule, even 


in a case where the witness has no present inde¬ 
pendent recollection of the facts, if he recollects 
that when the memorandum was made he knew it to 
be true and hence can swear that it was correctly 
made; and under such generally accepted rule a 
memorandum is, according to many decisions, ad¬ 
missible or allowed to go before the jury^^ on a 
sufficient foundation being laid.95 Memoranda in- 


Baumgrarten v. Lafayette Nat. Bank 

of Brooklyn in New Tork, 2 N.Y.S.2d 

661, 253 App-Dlv. 916. 

90. Mass.—^Williamsburff City F. 
Ins. Co. v. Frothingham, 122 Mass. 
391. 

91. Ky.—Gus Dattilo Pruit Co. v. 
Louisville & N. R. Co., 37 S.W.2<i 
856, 238 Ky. 322. 

Or.—Carpenter v. Carpenter, 56 P.2d 
305, 163 Or, 6'84, 105 A.L.R. 386, 
modided on other grounds and re- 
hearingr denied 57 P.2d 1098, 153 
Or. 684, 10€ A.Ii.R. 386, rehearingr 
denied and decree supplemented 58 
P.2d 607, 168 Or. 684, 106 A.L,R. 
386—^Radtke v. Tayior, 210 P. 863, 
106 Or. 659, 27 A.L.R. 1423. 

S.C.—Wimberly v. Sovereigna Camp, 
W. O. W., 2 S.E.2d 632, 634, 190 
S.C. 158, duotingr Corpus Juris. 

22 C.J. p 892 notes 67-59. 

Declarations against interest gener- 
ally see supra §§ 217-224. 

92. Ky.—Gus Dattilo EYuit Co. v. 
Louisville & N. R. Co., 37 S.W.2d 
856, 238 Ky. 322. 

93. S.C.—^Wimberly v. Sovereign 
Camp, W. O. W., 2 S.E.2d 682, 684, 
190 S.C. 158, quotlng Corpus Juris. 

22 C.J. p 892 note 60. 1 

94. Ala.—Armour Pertilizer Works 
V. Kinney, 114 So. 41, 216 Ala. 647 
—Evans Bros. Const. Co. v. Steiner 
Bros., 94 So. 361, 208 Ala. 306— 
Central of Georgia Ry. Co. v. 
Graves, 107 So. 716, 21 Ala.App. 
280. 

Fla.—Squires v. Kllgore, 111 So. 113, 
115, 92 Fla. 1001, citing Corpus Ju. 
rls. 

lowa.—^Farmers* Trust & Savings 
Bank of Spencer v. De Wolf, 283 


N.W. 624, 525, 212 lowa 312, cit¬ 
ing Corpus Juris. 

Mlch.—Guardian Depositors' Corpo¬ 
ration of Detroit v. Keller, 282 N. 
W- 194, 286 Mich. 403. 

Mlnn.—^Force Bros. v. Gottwald, 188 
N.W. 356, 149 Minn. 268. 

N.J.—^Henry C. McCandless, Inc., v. 
Schaffer, 142 A. 666, 103 N.XBq. 
170. 

N.T.—^Phoenix Coal Co. v. Pennsyl- 
vania R. Co., 180 N.Y.S. 283, 190 
App.Div. 665. 

Okl.—^Hodges v. Reynolds, 40 P.2d 
1025, 170 Okl. 345—First Nat. Bank 
of Enid V. Yeoman, 78 P. 888, 14 
Okl. 626. 

S.C—Gwathmey v. Foor Hotel Co., 
113 S.E. 688, 121 S.C. 237. 

S.D,—Hobbs V. Wbitelock, 281 N.W. 
904, 908, 67 S.D. 198, citing Corpus 
Juris. 

Wash.—Cooley v. Ben Paris Sportlng 
Goods & Recreation Co.. 105 P.2d 
820, 5 Wash.2d 415, amended on 
other grounds and rehearing de¬ 
nied 107 P.2d 347. 

22 C.J. p 893 note 67—70 C.J. p 600 
note 58. 

Fartloular memoranda or wzitliigB 
admissible 

(1) Wrltings based on telephonic 
Communications.—Phoenix Coal Co. 
V. Pennsylvania R Co., 180 N.Y.S. 
283, 190 App.Div. 666. 

(2) Other memoranda or writlngs 
see 22 C.J. p 898 note 67 [a]. 

xrecesslty for infroduotlon of memo¬ 
randum 

Where witness had no recollection 
of inspectlon independent of memo¬ 
randum made at time, refusal to 
permit such memorandum to be read 
into record was not error, the memo¬ 
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randum itself not being offered for 
examination of jury or opposing 
counsel.—^Davis v. Associated Fruit 
Co., 238 P. 629, 135 Wash. 614. 

95. U.S.—^In re Messenger, D.C.Pa., 
32 F.Supp. 490. 

Wash.—Cooley v. Ben Paris Sporting 
Goods & Recreation Co., 10'5 P.2d 
820, 5 Wash.2d 416, amended on 
other grounds and rehearing de¬ 
nied 107 P.2d 347. 

22 C.J. p 893 notes 67, 68. 

Snowledge of truthitUness 

(1) Knowledge on the part of the 
person who made the memorandum, 
at the time it was made, that the 
statements or entries therein were 
correct must be shown.—Cooley v. 
Ben Paris Sporting Goods & Recrea¬ 
tion Co., supra. 

(2) Where a witness recognized his 
signature on a statement but dld 
not recall having signed it, or hav¬ 
ing made the statement, nor did he 
recall any of the facts recited there¬ 
in, and declined to testify that at 
the time he made the statement he 
knew the facts therein stated to be 
true, it was error to admit the state¬ 
ment on his negative reply to the 
questlon whether prior to the acci¬ 
dent to him he did ever affix his 
signature to any paper which did not 
contaln the true facts within his own 
knowledge.—^Hodas v. Davis, 196 N. 
Y.S. 801, 203 App.Div, 297. 

Waut of recollection 

(1) Want of present recollection 
should be shown. 

111.—Wiedow V. Carpenter, 84 N.B.2d 
82, 810 ULApp. 342. 

Okl.—^Hodges v. Reynolds, 40 P.2d 
1026, 170 Okl. 845. 
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troduced in cases where the witness has no present 
recollection of the fact, but is able to swear only 
to the correctness of the entries when made, have 
sometimes been regarded as independent evidence,®® 
or as original^*^ or substantive®® evidence, but in 
other cases such evidence has been considered not 
as independent evidence but as admissible in con- 


nection with the oral testimony of the witness,®® 
and in some cases such evidence is referred to as 
past recollection recorded.^ 

With the foregoing explanation it may be laid 
down as a general rule that mere private memo¬ 
randa are inadmissible as independent evidence, that 
is, apart from oral testimony,^ unless they form 


(2) Wrltlng, whlch witness testi- 
fled was an accurate summary of 
party’s statements on a partlcular 
occasion, was not admissible without 
showing: that witness lacked present 
recollection of such statements.—In 
re Messenger, D.C.Pa., 82 F.Supp. 
490. 

(3) Admisslon of wrltten memo¬ 
randum of license number by person 
since deceased, correctness of whlch 
was vouched for by several wltnesses 
who aaw the memorandum made and 
compared it with the license piate, 
was not error where the witness 
denled that he had any present recol¬ 
lection of the number but no further 
attempt was made to show whether 
his recollection could be refreshed 
by the paper, especlally in view of 
the absence of a speclfilc objectlon.— 
Pardo V. Sender Bros. Trucking Co., 
267 N.T.S. 798, 144 Misc. 68. 
FoundatloiL not BndXLoiently estal)- 

Ushed 

Cal.—^McElwen v. New Tork Life Ins. 
Co., 201 P. 677, 187 Cal. 144. 

96- Conn.—Curtis v. Bradley, 31 A. 
691, 66 Conn. 99, 48 Am.S.R. 177, 
28 L..R.A 148. 

22 C.J. p 894 note 68. 

97- Conn.—^Papas v. ^tna Ins. Co,, 
150 A. 310, 111 Conn. 416. 

98- N.H.—Lawrence v. Parwell, 163 
A. 116, 86 N.H. 69. 

Rule dlscussed 

Memoranda and other documents 
ar ;3 used, not to refresh one*s mem- 
ory when one has no memory as 
to past events, but as substantive 
evidence of facts stated therein when 
one hsLS made a memorandum of an 
event at the time of its occurrence. 
—^Bartis v. Warrington, N.H., 20 A.2d 
642. 

99. Okl.—^Hodges v. Reynolds, 40 P. 

2d 1025, 170 Okl. 346. 

22 C.J. p 894 note 69. 

Supxdying details 

Memorandum Is admissible in such 
case, not as Independent proof but to 
supply the details of what the wit¬ 
ness has swom to generally.—^Hodg- 
es V. Reynolds, 40 P.2d 1025, 170 Okl. 
345—^Pirst Nat. Bank of Hnid v. Teo- 
man, 78 P. 388, 14 Okl. 626. 

Denlal of Independent recollection 
A witness, denying any independ¬ 
ent recollection of matters on which 
he was called to testify, could not bc 
permltted to read to Jury tally sheets 
IdentifLed by him, since the tally 
sheets were not evidence of them- 


selves.—Patterson v. Allen, 197 S.B. 
168, 213 N.C. 632. 

1. N.J.—Cottentin v. Meyer, 76 A. 

341, 80 N.J.Law 62. 

22 C.J. p 894 note 69. 

Dlsoussion of role 

(1) In civll cases, memorandum 
of past recollection recorded is ad¬ 
missible where witness who made 
memorandum or directed it to be 
made testifles that he at one time 
had personal knowledge of the facts, 
that memorandum was, when made, 
an accurato record of the event, and 
that after seelng memorandum he 
has not sufficient present independent 
recollection of the facts to testify 
accurately in regard thereto.—^Kln- 
sey V. State, 66 P.2d 1141, 49 Ariz. 
201 . 

(2) Memoranda of past recollec¬ 
tion, contemporaneously made with 
the facts therein reclted, although 
not constltuting regular entries in 
the usual course of business, in the 
absence of independent present recol¬ 
lection are receivable in evidence 
provlded their correctness is guar- 
anteed by the person making them. 
—Hodas V. Davls, 196 N.T.S. 801. 203 
App.Dlv. 297. 

Materiftltnan^s sales sUps of orlg- 
Inal entry to prove lien, dalm were 
admissible as past recollectlons re¬ 
corded, although there was no tes¬ 
timony that materialman kept cor- 
rect accounts, where entrants of 
sllps were produced on witness stand. 
—^Hot Springs Plumbing & Heatlng 
Co. V. Wallace, 27 P.2d 984, 38 N.M. 
3. 

nEemoraixda not made by witness 

Memoranda representing personal 
knowledge and recollection of wit¬ 
ness when memoranda were made are 
generally admissible as past recol¬ 
lection recorded, although not actual- 
ly made by witness hlmself.—Gross- 
man v. Delaware Electric Power Co., 
166 A. 806. 4 W.W.Harr.. Del., 621. 

Frodnotion of original memorandum 

Orlglnal memorandum must be 
produced, if avallable, ordinarily to 
make sure that record ofCered is in 
fact embodiment of past recollection 
of witness.—Grossman v. Delaware 
Electric Power Co., supra. 

8. Ala.—^Armour Fertilizer Works v. 

Kinney, 114 So. 41, 216 Ala. 647. 
Minn.—Sullivan v. Minneapolis St. 

Ry. Co.. 200 N.W. 922. 161 Minn. 

45. 


’Mo.—^Newkirk v. City of Tipton, 136 
S.W.2d 147, 234 Mo.App. 920. 

Pa.—See In re Mengel's Bstate, 33 
Berks Co.D.J. 127. 

Tex.—^Durham v. Foust, Civ.App., $4 
S.W.2d 1027. 

Wash.—State v. Coffey, 112 P.2d 989, 
991, clting Corpus Jbrls. 

Wis.—^Markgraf v. Columbla Bank 
of Lodl, 238 N.W. 782, 203 Wis. 
429. 

22 C.J. p 894 note 70. 

Affldavlt 

Affldavlt made by witness a month 
after the event involved, which was 
based on another writing not in 
evidence, was not admissible, wit¬ 
ness having no recollection of the 
transaction involved.—Copeland Co. 
V. Davls, 119 S.B. 19, 126 S.C. 449. 

Memorandum of Interview 

Mere making of written memoran¬ 
dum immedlately after interview 
does not maJke memorandum affirm¬ 
ative Intrinsic proof of things said 
or transacted.—Springer v. Labow, 
166 A. 476, 108 N.J.Law 68. 

Scale tickets 

(1) Scale tickets issued by welgh- 
ers of grain elevator company, not 
a party to the action, are not ad¬ 
missible as independent evidence of 
amount of grain weighed, but only 
when they have been authenticated 
by proof that they correctly stated 
facts, and were correctly kept as rec- 
ords.—^Locke v. Wallingford, Tex 
Civ.App., 266 S.W. 1086. 

(2) In action by assignee of lease 
of farm against lessor, where lease 
contract dld not bind parties to de- 
poslt wheat in elevator, and there 
was no agreement that scale tickets 
should be issued, or that they could 
bind parties, such scale tickets were 
not competent evidence for or against 
elther party.—^Locke v. Wallingford, 
supra. 

(3) Other cases.—Oklahoma Hay & 
Grain Co. v. T. D. Rajxdall & Co., 168 
P. 1012, 66 Okl. 277—22 C.J. p 894 
note 70 Cb]. 

Stenographlo notes 

The record of dictatlon of a let- 
ter to a stenographer in the form of 
stenographic notes is not admis¬ 
sible as a memorandum or an entry 
made in the ordlnary course of busi¬ 
ness by a clerk or bookkeeper.—^Mer- 
cantile Trust & Deposit Co. v. Rode, 
112 A. 674, 187 Md. 362. 


586 



32 C.J. S. 


EYIBENCE 


§ 696 


part of a transaction which they tend to charac- 
terize and explain and thus become a part of the res 
g*estse;^ the fact that the maker of the memoran¬ 
dum or written statement is a witness does not of 
itself authorize the admission of such memorandum 


or statement.^ In some cases, however, certain 
memoranda or written statements have been admit- 
ted on the ground that they were made in the usu- 
al course of business,^ or are in the nature of an 


Othor memoranda, statements, or 
entxies held InadmlsslTale 

(1) Broker's memorandum slip 
which was written in lead pencil, 
contained alteratlons, was not sigm^d 
by person sougrht to be chargred as 
customer, and was not the original 
paper from which book entry was 
made.—^Hunt v. Krebs, 194 N.B. 34, 
48 Ohio App. 279. 

(2) Credit slips or “memos" made 
by bank employees, in action on 
fidelity bond of bank offlcers, where 
books contained no correspondingr 
credit entries.—^Andrew v. Hartford 
Accident & Indemnity Co., 223 N.W. 
529, 207 lowa 652. 

(3) Entry in book kept by claim- 
ant agrainst estate of deceased per¬ 
son, for own use, not amounting to 
admission asrainst interest or ac- 
count between claimant and de¬ 
ceased.—^In re Patterson*s Estate, 230 
N.W. 187. 201 Wis. 362. 

(4) lioadingr slip, not Identlfled by 

the person who made it or by one 
who knew the facts purported to 
be shown by it.—^Reed v. Davld Stott 
Plour Mills, 186 N.W. 715, 216 Mich. 
616. I 

(5) Becltal of value in a sales -1 
man’s memorandum of the order giv- 
en for goods, in the absence of proof j 
that the value shown therein is the| 
reasonable value at the time in ques- 
tion.—Converse Rubber Shoe Co. v. 
Rozen, 185 N.W. 977, 192 lowa 1063. 

(6) Typewriting on the cover of 
an agreement between the parties, 
which formed no part of the Instru- 
ment.—Boggs v, Boggs, 114 A. 474, 
138 Md. 42. 

C7) Unexplained pencil notations 
on letter from school building con¬ 
tractor to subcontractor, sulng for 
extra Services rendered.—Venezia v. 
Town of Fairfleld, 172 A. 90. 118 
Oonn. 325. 

(8) In a suit on an Insurance 
pollcy for damages from theft of car, 
envelope memorandum, used in 
prosecutor’s office in working on case 
against thlef.—Smith v. National 
Union Fire Ins. Co.. 130 A. 371, 3 N. 
J.Misc. 994. 

(9) Other cases. 

D.C.—Demeter v. U. S., 66 F.2d 188, 

62 App.D.C. 208. 

Okl.—^Hodges v. Reynolds, 40 P.2d 

1026, 170 Okl. 346. 

22 C.J. p 894 note 70 [a]. 

Bffeot of nse on oross-examlnatlon 

Notes taJjen by witness at the 
time of the occurrence Involved were 
not rendered competent as Inde- 


pendent evldence by cross-examining 
counsel reading statements from 
such notes.—Renwick v. Eastem 
Massachusetts St. Ry. Co., 175 N.B. 
476. 276 Mass. 145. 

Wheze fact otherwlse shown 

In an action on promissory notes, 
in which was Involved the authority 
of plaintifE payee to indorse on the 
notes certain credits. exclusion of a 
memorandum, ofCered in behalf of de¬ 
fendant maker of notes for the pur- 
pose of showing that the parties 
put some of their accounts in writ- 
ing, was not erroneous. in view of 
plaintifTs admission that she kept 
an account book.—^Madison v. White, 
54 P.2d 440, 60 App.D.C. 329. 

3. Mich.—Rogers v. Krumrel, 106 N. 

W. 279, 143 Mich. 15. 

22 aj. p 895 note 71. 

Evldence held admisslble 

(1) In an action by a household | 
servant to recover a legacy condi- 
tioned on such servant belng in tes- 
tator’s employ at the time of his 
death, an envelope (containing the 1 
will) with a sigrned statement in- 
scribed thereon, in the handwriting 
of the testator, made on the day he 
permanently closed his house, to the 
effect that such servant that day left 
his employ, was admisslble in evi- 
dence.—^Kelly v. Pitney, 121 A. 693, 
98 N.J.Law 772. 

(2) A memorandum made by the 
shipper of potatoes as to the weight 
of each load as announced by the 
weighmaster, which was thereafter 
compared with the records kept by 
the weighmaster and found to be cor- 

! rect, was admisslble In an action 
against a railroad for damages to 
the shipment.—^Dumford v. Chicago, 
B. & Q. R Co., 246 S.W. 973, 213 Mo. 
App. 93. 

Entry at or near time of oocnrrence 
of facts entered 

Entry of certain facts made at 
or near time of occurrence by one 
whose duty it was to make them, and 
truth of which was known to him, 
may, on proper Identification, be ad- 
mitted as proof thereof, but entries 
not meetlng these requlrements are 
inadmissible.—Graham v. John Flan- 
nery Co., 124 S.E. 729, 32 Ga.App. 
713. 

Written memoranda made In the 
course of bnslnesB are generally ad- 
missible.—Capitol Hotel Co. v. Rit- 
tenberry, Tex.Clv.App,, 41 S.W.2d 697, 
error dismissed. 

4. N.J.—Springer v, Labow, 166 A. 

476. 108 N.J.Daw 68. 
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Memoranda or statements held Inad¬ 
missible 

(1) In action against warehouse 
company for value of goods lost in 
transit, exclusion of a memorandum 
made by warehouseman's employee, 
who was a witness, at time he gave 
rates and charges to shipper, was 
proper where it was not shown to 
have been made in the presence of 
shipper and was not made In the 
usual or regular course of defend- 
ant*s business.—Walton v. A. B. C- 
Pireproof Warehouse Co., Mo.App., 
161 S.W.2d 494. 

(2) In husband’s action for allena- 
tion of wlfe’s affections, exclusion of 
notes taken by eavesdropper of tele- 
phone conversations between wife 
and defendant was proper, especlal- 
ly where eavesdropper was permitted 
to teli Jury what the conversations 
were.—Fry v. Lebold, Ohio App., 31 
N.R2d 267. 

(3) Where, at close of last day 
bank was open. its funds were suffi¬ 
cient to meet demands of cestuis que 
trust, private memorandum kept by 
officia! of the bank, who was a wit- 

I ness, was not admisslble to show 
that at one time during the last day 
the trust fimd was exhausted. It not 
refreshing his recollection or en- 
abling him to testify from memory.— 
Scully V. Pacific States Savings & 
Loan Co., CC.A.Cal., 88 F.2d 384, cer¬ 
tiorari denied Ellingson v. Pacific 
States Savings & Loan Co., 57 S.Ct. 
937, 301 U.S. 704, 81 L.Bd. 1358. 

(4) Other cases. 

111.—Wiedow V. Carpenter, 34 N.E.2d 

83, 310 Ill-App. 342. 

Mass.—^Hutchlnson v. Piant, 106 N.E. 

1017, 218 Mass. 148. 

Tex.—^Harper v. Hlghway Motor 

Freight Lines, Clv.App., 89 S.W.2d 

448, error dismissed. 

5. Tex.—^Bauder v. Johnson, Clv. 

App., 36 S.W.2d 1112. 

22 C.J. p 893 note 67. 

Eray tlckets 

Tenn-—A, J. Cook & Co. v. Seaton. 

6 Tenn.App. 81. 

Eeposlt sUp 

In action to enjoln sale of land 
under power of sale contained In 
securlty deed and to cancel the deed, 
copy of deposlt slip showing that 
money borrowed was deposited in 
bank to credit of grantor was ad- 
missible in behalf of defendant where 
witness testified that he was present 
and saw the deposlt slip made and 
that the deposlt slip introduced was 
a copy of the originaL over the ob- 
Jectlon that witness dld not himself 
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original entry.* 

Where a witness has a distinet recollection of the 
circumstances surrounding the transaction as to 
which he testifies, written memoranda of the facts 
made by him at the time of the occurrence should 
not be admitted,*^ although a memorandum prepared 
under the supervision of the witness has been re- 
ceived for the purpose of explaining certain ques- 
tions propounded to the witness and answers made 


by him,* and a memorandum when verified by the 
witness as being correct may be received under cer¬ 
tain circumstances.* 

Memoranda or written statements may be admis- 
sible as containing admissions of the parties^® or 
as amounting to a contemporaneous record of a 
transaction agreed on by the parties,and certam 
memoranda or written statements which may not 


make the deposit sllp or the copy. 
—WilUamson v. Walker, 1 S.B.2d 718. 
187 Ga. 603. 

lUCemoraxLdiim or statemeiit of thlrd 
persoiL 

In an action by a buyer based on 
alleg-ed fraudulent representatlons as 
to agre of automobile sold and mile- 
agre operated, card in witness’ hand- 
writing showing mlleage operated at 
time of greasing- while the automo¬ 
bile was formerly owned by another 
was properly admitted in behalf of 
plaintlff where It was found in the 
automobile and It was the custom of 
a Service statlon to place such a card 
in automobiles greased at that sta- 
tion.—Bauder v. Johnson, Tex.Civ. 
App., 36 S.W.2d 1112. 

S, Va,—^Davenport v, Kendrick, 139 
S.E. 296, 14r, Va. 479. 

7, D.C.—Gunning v. Cooley, 30 P.2d 
467, 68 App.D.C. 304, certiorari 
granted 49 S.Ct 263, 279 XJ.S. 828, 
73 L.Bd. 979, afflrraed 60 S.Ct. 231, 
281 TT.S. 90, 74 L.Bd. 720—Sechrist 
V. Atkinson, 81 App.D.C. 1. 

Fla.—Squires v, Kilgore, 111 So. 113, 
116, 92 Fla. 1001, cltlng Corpus 
Juris. 

Md.—Riley v. Naylor. 16 A.2d 867. 

Byewltness 

Written statement of what eyewit- 
ness of accident saw, made, signed, 
and delivered to plaintiff’s attorney 
shortly after accident, was not ad- 
misslble where witness had already 
testifled regarding what he had seen 
and certain dlstances.—Garrlson v. 
Pearlstein, 229 P. 348, 68 CaLApp. 
326. 

Fropriety of readlng record or state- 
ment 

In an action against a physician 
based on alleged malpractice, it was 
error to permlt plaintiff to read in 
detail the nurses’ records covering a 
long period of treatment of plain¬ 
tiff following an operation which was 
performed to relieve plaintiff of a 
conditlon which might or might not 
have been caused by defendanfs neg- 
ligence, since the nurses could have 
testifled to all that was competent, 
uslng the records to refresh mem- 
ory if necessary.—^Bowman v. Coyle, 
260 P. 643, 124 Kan. 492. 

8. Mlnn.—Coyne v. Bearman Fniit 
Co., 224 N.W. 146, 176 Mlnn. 480. 


9. Faots obtalned by wltiLeSB traiu 
soxlbed by another 

In an action for personal inju¬ 
ries, memorandum containing meas- 
urements and dlstances taken by 
plaintiff, but transcrlbed by his at- 
tomey, which plaintiff read and veri- 
fled as being correct, was admissl- 
ble.—Hines v. May. 230 S.W. 924, 
191 Ky. 493. 

Memorandum of lost goods 

On witness identifying a memoran¬ 
dum as a list of the goods in his 
lost trunk, made by him practically 
contemporaneously with the loss, and 
vouching for Its correetness, it was 
admlsslble in evidence.—Gwathmey 
V. Foor Hotel Co.. 113 S.B. 688, 121 
S.C. 237. 

Snglneers’ notes 

(1) Where issue in action for 
breach of contract concerned cubic 
contents of dikes, and there was tes- 
timony showing uniform slope or 
angle of repose of embankments so 
that measurement of height made 
possible computation of base, engl- 
neers’ fleld notes recording only 
center heights of dikes were properly 
admitted in connection with testi- 
mony of qualifled engineers that the 
notes were in their handwriting, 
were accurate, and contained suffi¬ 
cient data for correct computation. 
—Bamard Curtiss Co. v. Minneapo- 
lis Dredglng Co., 274 N.W. 229, 200 
Mlnn. 327. 

(2) Exhibits consisting of engi¬ 
neers’ notes and tabulatione made 
from such notes were properly ad¬ 
mitted in evidence as against objec- 
tlon that they were not sufficiently 
authentlcated.—St. Joseph Loan & 
Trust Co. V. Studebaker Corporation, 
C.C.A.Ind., 66 F.2d 161, certiorari de- 
nied 64 S.Ct. 209, 290 U.S. 699, 78 L. 
Ed. 601. 

Memorandum of tests made by as- 
sistant to witness 

Exhlblt consisting of memoranda 
of analyses of samples of oll re¬ 
ceived, made by chemlsfs assistant 
and referred to in chemisfs deposi- 
tion, was competent in behalf of de¬ 
fendant buyer in action for price of 
oil, in which defense was that oil 
dld not have guaranteed phenol con- 
tent.—Gutkind v. George Lueders & 
Co., 196 N.B. 201, 267 N.T. 820, re- 
versing 276 N.T.S. 338. 242 App.Div. 

588 


764, and reargument denied 198 N.B 
429, 268 N.T. 610. 

Application for Insurance 
Duplicate application for accident 
and health Insurance, based on state¬ 
ments made by applicant to witness 
who fllled out the application, which 
witness knew to be accurate when 
made was admissible with his testi- 
mony as memorandum as against ap¬ 
plicant.—Worez V. Des Molnes City 
Ry. Co., 166 N.W. 867, 176 lowa 1. 

10. 111.—^Blodgett V. Blodgett, 266 
111.App. 617, transferred, see 176 N. 
B. 777, 343 111. 669. 

22 C.J. p 896 note 77. 

Bvldence h^d admissible 

(1) Statement of agent of proprle- 
tor of grain elevator as to dockage 
was admissible against such proprle- 
tor.—CXLaughlin v. St. Anthony & 

[Dakota Elevator Co., 192 N.W. 866, 
165 Minn. 88. 

(2) In action to recover for fail- 
ure to fumlsh live stock cars, a 
written statement of freight rates de¬ 
livered to plaintiffs by defendanfs 
agent, with whom, accordlng to 
plaintiff* s claim, the contract was 
made, and prepared by clerk in 
agenfs office was admissible in be¬ 
half of plaintiff, although not actual- 
ly prepared by agent himself.— 
Southern Pac. Co. v. Stevens, Arlz., 
268 F. 166, 169 C.C.A. 233. 

(3) In an action for personal in¬ 
juries under Rev.St.l919 § 6786, re- 
lating to gruardlng machinery, record 
of plaintifTs inspection report on the 
conditlon of defendanfs machinery 
and testimony relatlng thereto were 
properly admitted over plaintlff’s ob- 
jection to Show whether the ma¬ 
chinery in question was dangerous to 
workers whlle employed thereon or 
thereabouts.—Shoemaker v. Adair 
County Coal Co., Mo.App., 266 S.W. 
350. 

(4) Other cases. 

Ala.—^Reed v. Banister, 80 So. 410, 
202 Ala. 828. 

Minn.—^Hector Const. Co. v. Butler, 
260 N.W. 496, 194 Mlnn. 310. 

11. Mass.—^Meyer v. Reichardt, 112 
Mass. 108. 

22 C.J. p 896 note 77. 

Performaaoe under contract of sala 
In an action for balance due for 
logs sold, adding machine slips show¬ 
ing quantity scaled ajnd^giving other 
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be evidence of the truth of the recitals or statements 
contained therein are sometimes competent with re- 
spect to other matters.^2 Statements, otherwise in- 
competent and inadmissible, are not rendered com¬ 
petent and admissible merely because they are con¬ 
tained in a memorandum which may contain mat- 
ter which is competent and admissible,and a 
memorandum which purports to contain mere con- 
clusions o£ the person who made it may be exclud- 
ed.i4 

Statutory reguLations. In some jurisdictions stat- 
utes provide for the admission, under certain con- 
ditions, of a memorandum of an act, transaction, 
occurrence, or event in proof of such act, transac¬ 
tion, occurrence or event, if it was made in the reg- 


ular course of business.i^ Such statutes have been 
held valid.i® 

Except as otherwise specifically provided, such 
statutes do not change the rules of substantive ev¬ 
idence they do not change the rules of compe- 
tency or relevancy with respect to recorded facts, 
but merely provide a method of proof of an admis¬ 
sible act, transaction, occurrence, or event Such 
statutes do not render admissible evidence concem- 
ing matters which are otherwise inadmissible,^® as, 
for example, reports and records of particular facts 
as to which oral testimony would not be admissi¬ 
ble.®® Only such memoranda, records, or entries as 
come within the purview of the statute may be ad- 
mitted.®! 


Information were competent, In view 
of the provlsions of the contract for 
scalers of huyer to Joln with seller 
In scalingr and of the fact that the 
seller and scaler for huyer joined in 
preparing the adding machine slips. 
—^Atkln V. Long Lake Lumber Co., 
292 P. 104. 159 Wash. 27. 

XransactloiL hetweexi mortgagox and 
mortgagee 

In an action in which a mort- 
gagor set up a claim that there was 
due him from the holder of a sec- 
ond mortgage a certain amount. 
statements In the form of orders, 
addressed to the holders of the flrst 
and second mortgage, charging them 
with the amount of the mortgages, 
and authorizing them to make certain 
payments to designated persons, were 
admissible in behalf of the mort- 
gagor where such statements were 
given to him by the holder of the 
second mortgage.—^Votta v. De Pas- 
Quale. TL I.. 136 A. 841. 

la. Conn.—Gray v. Greenblatt, 156 

A. 707. 113 Conn. 636. 

AblUty and readiness to perform 
contract 

In an action to recover damages 
for alleged breach of contract for 
exchange of real property, adjust- 
ment sheets were admissible to show 
plaintiff was ready, able, and willing 
to carry out exchange agreement, al- 
though not evidence of the truth of 
statements therein made.—Gray v. 
Greenblatt, supra. 

Memorandum taken by an Insur¬ 
ance adjuster from the books of in- 
sured was admissible to show at 
what point he ceased his investiga- 
tions, although not of the correct- 
ness of his Itemization.—Chamber- 
lain v. Shawnee F. Ins. Co., 58 So. 
267. 177 Ala. 616. 

Memorandum of third person 

In action by broker for balance 
due for purchase and sale of wheat 
for defendant in which defendant set 
up as a defense that the alleged 
purchases and sales were mere pre- 


tended transactione and that the 
transactione were void. memorandum 
made by an employee of a third 
person who had bought wheat for 
defendant at plaintifTs request was 
admissible. there being no dispute as 
to quantity or price.—Rothschild v. 
Sabath, 17 ]Sr.E.2d 364, 297 Ill.App. 
638. 

13. Ala.—^Deal v. Hubert, 95 So. 349, 
209 Ala. 18, followed In Bell v. Hu¬ 
bert, 96 So. 350. 209 Ala. 22. 

14. Tex.—^American Nat Ins. Co. v. 
Valencia, Civ.App., 91 S.W.2d 832, 
error dlsmlssed. 

Conolusions as to provlsions of pro- 
X> 08 ed contract 

111.—Boone v. Pickard, 126 Ill.App. 
438. 

15. Mich.—^Wilson v. Prudential In¬ 
surance Co. of America, 275 N.W. 
242, 281 Mich. 641. 

Purpose of statutes 

The purpose of the legislature was 
to permit a writing or record made 
in the regular course of business to 
be received in evidence, without the 
necessity of calllng as wltnesses all 
of the persons who had any part in 
making it, provided the record was 
made as a part of the duty of the 
person making it or on Information 
imparted by persons who were un¬ 
der a duty to import such Informa¬ 
tion.—Johnson v. Lutz, 170 N.B. 617, 
263 N.T. 124. 

16. Mich.—^Kelly v. Ford Motor Co., 
273 N.W. 737, 280 Mich. 378—Gile 
V. Hudnutt 272 N.W. 706, 279 
Mich. 368. 

17. Mich.—Wilson v. Prudential In¬ 
surance Co. of America, 276 N.W. 
242, 281 Mich. 641. 

18. Mich.—Wilson v. Prudential In¬ 
surance Co. of America, supra— 
Kelly V. Ford Motor Co., 273 N.W. 
737, 280 Mich, 378. 

S^f-servlng records 

Except within limits of well-estab- 
llshed exceptlons to hearsay nile, the 
statute does not permit introduction 
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of hearsay evidence under gruise of 
self-serving records made by or in 
behalf of a litigant.—^Wilson v. Pru¬ 
dential Insurance Co. of America, 275 
N.W. 242, 281 Mich. 641. 

19. N.T.—Poses v. Travelers Ins. 
Co., Hartford, Conn., 281 N.T.S. 126, 
245 App.Div. 304. 

30. Mich.—Wilson v. Prudential In¬ 
surance Co. of America. 275 N.W. 
242, 281 Mich. 641—Kelly v. Ford 
Motor Co., 273 N.W. 737, 280 Mich. 
378. 

Voluntary hearsay 

Statutes do not authorize the re- 
ceipt in evidence of entries based on 
voluntary hearsay statements made 
by third persons not engaged in the 
business or under any duty with re- 
lation thereto.—Johnson v. Dutz, 170 
N.B. 517, 263 N.T. 124. 

Beport of injury to employee 

(1) In a workman's compensation 
case, records of employer showing 
employee^s version of claim of acci¬ 
dent and injury as told to and record¬ 
ed by other employees were not ad¬ 
missible, as evidence of the fact of 
an accident.—^Kelly v. Ford Motor 
Co., 273 N.W, 737, 280 Mich. 378. 

(2) Employee’s claim of accident 
and injury as told to and recorded by 
others could only be admitted as evi¬ 
dence of the fact of an accident, 
where adopted and offered as an ad¬ 
mission by the employer.—Kelly v. 
Ford Motor Co,, supra. 

(3) Records of employer showing 
employee's version of an accident and 
injury as recorded by others were 
admissible to show notice to the em¬ 
ployer of a claim of accident—^Kel¬ 
ly V. Ford Motor Co., supra. 

21. Mich.—Wilson v. Prudential In¬ 
surance Co. of America, 275 N.W. 
242, 281 Mich. 641. 

Bntxles contalnlng mere opinlons 
Entries of deceased physlcian con- 
taining opinions which were not rec¬ 
ords of any act, transaction, or event 
made in course of physician*s profes- 
I sion, were not admissible imder Civ. 
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Memorandum by person since deceased. It has 
been considered that a written memorandum or 
statement, otherwise incompetent as evidence, does 
not become competent merely because the person 
who made it has since died,22 as, for example, 
where the memorandum is offered in favor of his 
personal representative.23 In some cases, however, 
a memorandum or statement of a deceased person 


has been received,^^ especially when it was made 
in the course of his business or the performance 
of his duties,25 and memoranda of a decedent are 
sometimes made admissible by statute.^® 

Use of memoranda to corroborate witness. Un¬ 
der certain circumstances, memoranda or written 
statements are admissible in corroboration of oral 
testimony.27 Written memoranda made at or about 


Prac.Act § S74-a.—Goodkln v. 

Brooklyn & Queens Transit Corpora¬ 
tion, 269 N.T.S. 809, motion denied 
270 3Sr.T.S. 976, 241 App.Dlv. 758, 
affirmed 193 N.B. 422. 266 N.T. 638. 

22 . Me.—^Amold v. Hussey, 88 A. 
724, 111 Me. 224, Ann.Cas.l916C 716, 
61 L.R.A.,N.S., 813. 

22 C.J. p 896 note 72. 

Ex paxte snrvey of vessel 
A writingr found amoniT the pa- 
pers of a deceased surveyor, purport- 
Ingr to be a survey of a vessel made 
at the reduest of one only of the 
parties to a suit, was not admissible 
in evidence.—The Nettie Moore, D. 
C.Md., 270 F. 1005. 

23 . N.T.—^Burke v. Baker, 80 N.B3. 
1033, 188 N.T. 661, affirming 97 
N.T.S. 768, 111 APP.D1V. 422. 

22 C.J. p 895 note 72. 

24 . Mo.—German Fvangrellcal Bethel 
Churoh of Concordia v. Reith, 39 S. 
W.2d 1067, 327 Mo. 1098, 76 A.ti.R. 
604. 

22 C.J. p 896 note 73. 

*Waut of proper IdentllLcatlou 

In action on accident policy, ex- 
cludlng: written statement, alleged to 
have been made by deceased bene- 
flclary, for lack of proper Identifica¬ 
tion was not abuse of dlscretion.— 
Missouri State Life Ins. Co. v. West, 
C.C.A.Okl., 67 F.2d 468. ! 

25 . Ky.—Gus Dattilo Fruit Co. v. 
Louisville & N. R. Co., 37 S.W.2d 
866, 238 Xy. 322. 

Neb.—^Kehl v. Omaha Nat. Bank, 
264 N.W. 397, 126 Neb. 696. 

N.H.—^Lebrun v. Boston & M. R. R., 
142 A. 128, 83 N.H. 293. 

22 C.J. P 896 note 74. 

Particulax wxltlnars admissible 

(1) Prescription griven by physi- 
cian.—^Phoenix Refining Co. v. Walk- 
er, Tex.Civ.App., 108 S.W.2d 323, er¬ 
ror dismissed. 

(2) Entry by attomey, since de¬ 
ceased, in regular and customary 
course of business in his memoran¬ 
dum book which was part of offlce 
records and in daily use.—Jameson 
V. First Savingrs Bank & Trust Co. 
of AlbUQuerque, 66 P,2d 743, 40 N. 
M. 133, 103 A.L.B. 1492. 

26 . Conn.—^Brown v. Goodwin, 147 
A. 673, 110 Conn. 217. 

22 C.J. p 896 note 75. 

Admlssion of declarations of de¬ 
ceased person under statutes see 
supra S§ 205, 216. 


Puxpose of statutas 

The purpose of some statutes is to 
remove the dlsparlty in advantagre 
previously possessed by livingr liti- 
gants as agrainst the representatives 
of deceased persons.—^Doyle v. 

Reeves, 152 A. 882, 112 Conn. 621. 
EocQmexLt in. form of wtU 

<1) In action for Services ren- 
dered decedent, draft of new will 
not written or sigrned by decedent 
was not admissible as memorandum 
of deceased under Gen.St.l930 § 6608. 
—^Doyle V. Reeves, 162 A. 882, 112 
Conn. 621. 

(2) Document in handwritlng of 
decedent and slgned by him, pur- 
porting to be his will, which was 
nelther witnessed nor offered for 
probate as a will, Is admissible.— 
Brown v. Goodwin, 147 A. 673, 110 
Conn. 217. 

'^rofessional oapaoity” 

(1) In will contest, memorandum 
which deceased attorney, who drew 
will, made duringr conversatlon with 
testator, which bore names of bene- 
ficiaries and the words “without 
bonds,” and which was Identlfied by 
attomey^s stenographer, who, with 
attomey, attested will, was Inadmis- 
sible, notwithstanding statute pro- 
vidlng for admission of professional 
entries of deceased in a posltion to 
know facts therein stated.—In re 
Iwers» Bstate, 280 N.W. 679, 226 
lowa 389. 

(2) Other cases.—Cummings v. 

Pennsylvanla F. Ins. Co., 134 N.W. 
79, 163 lowa 679, 37 L.R.A.,N.S., 

1169, Ann.Cas.l913B 236-—22 C.J. p 
896 note 75 [c]. 

Testlmoxuy by adverse party 

In an action against an executor 
for breach of an oral contract of 
agency with decedent a memoran¬ 
dum made by decedent before his 
death, containlng a full statement of 
the matter in controversy, and a bili 
to perpetuate testimony, was not ad¬ 
missible under Code 1919 § 6209, 
providing that if an adverse party 
testifies, all entries, memoranda, and 
declarations by the party incapable 
of testifying, made while capable, 
are admissible, no adverse party 
having testified.—^Robertson's Bx’r 
v. Atlantic Coast Realty Co., 106 S. 
B. 521, 129 Va. 494. 
m Califomia 

(1) In vlew of Code Civ.Proc. § 
1946 providing as to what entries or 
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writings of a decedent may be used 
as evidence, a private memorandum 
book in the handwrlting of decedent 
showing payments by decedent to 
another was not admissible in behalf 
of decedentes estate.—Thompson v. 
Orena, 66 P. 24, 134 Cal. 26. 

(2) As bearlng on the good health 
of decedent prior to an Injury, court 
erred in admltting a private memo¬ 
randum of decedent to show that 
medicine received by hlm before the 
injury had been for his father, such 
memorandum not belng admissible 
under Code Civ.Proc. § 1946.—^Enslgn 
V. Southern Pac. Co., 223 P. 953, 193 
Cal. 311. 

(3) Where the Issue was whether 
deed by deceased was delivered, 
memoranda found among his effects, 
tending to show his interest in 
property, was admissible on bohalf 
of defendant executor.—^Belser v. 
American Trust Co., 13 P.ad 951, 128 
Cal.App. 344. 

(4) Time book kept by decedent 
is admissible in behalf of decedentes 
personal representative.—^Warren y. 
Hiltscher, 295 P. 636, 111 Cal,App, 
318. 

Ta IlEassachnsettB 

(1) Mass.Gen.L. c. 233 § 66 does 
not authorlze the admission of a 
written memorandum or statement 
made by a person, since deceased, 
to the effect that a party to the 
action has made to such person an 
admission against interest, as, for 
example, an entry by the adverse 
party's attorney, since deceased, in 
such attomey's dlary.—Small v. 
Heywood-Wakefield Co., D.C.Mass., 
13 F.Supp. 826, afSlrmed, C.C.A., 
Heywood Wakefield Co. v. Small, 87 
P.2d 716, certiorari denied 67 S.Ct. 
926, 301 U.S. 698, 81 L.Ed. 1363. 

(2) Such statement of the deceas¬ 
ed attorney was not admissible not- 
withstanding the statute, because 
such statement did not purport to 
disclose what the party said to the 
deceased attorney but actually 
amounted to a conclusion of law on 
the part of such attorney.—Small v. 
Heywood-Wakefield Co., supra. 

27. Ala.—Chamberlaln v. Shawnee 

Flre Ins. Co., 58 So. 267, 177 Ala. 

616. 

22 C.J. p 896 note 78. 

FarticTilar wxltliigs admissible 

(1) Where a party to the action 
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the time of the transaction to which they relate are 
sometimes admitted in evidence to corroborate the 
testimony of the person by whom they were made 
and, according to some cases, memoranda with 
which a witness has refreshed his memory may be 
used to corroborate his testimony.29 

The testimony of a witness may not, however, be 
corroborated under ali circumstances by a written 
statement made wholly by him,30 and according to 
some cases, where the witness has testified inde- 
pendently of,3l or after his memory has been re¬ 
freshed by,32 the memorandum, the memorandum is 
not admissible in corroboration; and it has been 
held that a statute permitting a witness to refresh 
his memory by memoranda does not authorize the 
introduction of memoranda in evidence to corrobo¬ 
rate what the witness has testified to without the 
aid thereof,^® and that a bank register is not ad¬ 
missible to corroborate defendanfs claim that the 


bank, and not the payee, was the owner of a note, 
where the bank was a private one of which de¬ 
fendant was part owner and cashier, and the entry 
in the bank register was made by himself.^^ 

§ 697- -In Explanation of Parol Contract 

A memorandum which has been approved or assented 
to by the parties to a parol contract Is competent as 
evidence tending to establish the terms of the contract. 

A memorandum relating to the terms of a parol 
contract made at the time by one of the parties 
negotiating the contract and read over to the other 
without dissent, or made by a third person under 
circumstances showing an assent thereto by the 
parties, or otherwise made under such circumstanc¬ 
es as to indicate mutual assent, although not in it- 
self a valid written contract, may be competent as 
substantive evidence tending to establish, in con- 
nection with other evidence, the terms of the con- 
tract.35 However, the memorandum is not admis- 


In his evidence partlcularly describ- 
ed certain items of expense incurred 
by hlm. It was not error to fall to 
exclude certain written memoranda 
contalning the amounts of these 
items on the ground that In such 
memoranda these items were not 
partlcularly described.—Malsby & 
Co. V. Wldincamp, 102 S.E. 178, 24 
Oa.App. 737. 

(2) In actlon by lessee to compel 
specific performance of lease con¬ 
tract, certain interdepartmental let- 
ters of lessee and approvals of ex- 
pendltures relating* to contemplated 
leasing of property, which were ad¬ 
mitted through a witness who was 
an employee of lessee, were properly 
admitted as writings incident to les- 
see*s partlcipation In transaction, as 
relevant to issue of whether there 
was Intent to make a lease which 
would be immediately binding and as 
corroboratory of oral testimony of 
witness.—Socony-Vacuum Oil Co. v. 
Blion, 11 A.2d 6, 126 Conn. 310. 

28. Ga.—^Athens Mfg. Co. v. Mal- 

colm, 68 S.B. 329, 134 Ga. 600. 

22 C.J. p 896 note 78. 

Time hook 

In action for damage to property 
from relocation of railway track, 
time hook containing entries made 
by track foreman In charge of relo¬ 
cation of track, showing total num- 
ber of hours of labor devoted to the 
Work, was admissible as corrobora- 
tlve of track foreman*s testimony 
relating to time that relocation was 
completed.—Southern Ry. Co. v. 
Leonard, 199 S.E. 433, 68 Ga.App. 
674. 

89. Vt,—Nelson & Wallace v. Gib- 
* son, 98 A. 1006, 90 Vt 423. 

70 C.J. p 699 note 66. 


3(X CorroboratloxL of evidence as to 
oonfllcting statemetits 
Where contradictory statements 
made by a witness are introduced 
by the opposing counsel, the latter 
eannot be permitted to corroborate 
confllcting statements by a written 
statement made wholly by his wit¬ 
ness.—^Hlnrichs v. Texas & N*. O. B. 
Co., Tex.Civ.App., 153 S.W.2d 859. 

31. N.J.—Springer v. I«,bow, 156 A. 
476, 108 N.XLaw 68. 

32. D.C.—Gunning v. Cooley, 30 E. 
2d 467, 68 App.D.C. 304, certiorari 
granted 49 S.Ct 263, 279 U.S. 828, 
73 Li.Bd. 979, affirmed 60 S.Ct. 231, 
281 U.S. 90, 74 L..Ed. 720. 

Mo.—-Walton v. A.B.C. Fireproof 
Warehouse Co., App., 161 S.W.2d 
494. 

N.J.—Springer v. Labow, 165 A. 476, 
108 N.J.Law 68. 

33. Cal.—^People v. Allen, 174 P. 
374, 37 Cal.App. 180. 

34 . Mlch.—Conroy v. HafCner, 148 
N.W. 969, 182 Mich, 289. 

35. Eia.—Squires v. Kilgore, 111 So. 

113, 116, 92 Fla. 1001, quoting 

Coxpns Jnxis. 

Ga.—^Lanier v. Council, 176 S.B. 614, 
179 Ga. 568. 

IU,—Central Mut. Ins. Co. of Chica- 
go V. St Paul Mercury Indemnity 
Co. of St Paul, 9 N.E.2d 365, 291 
111.App. 60—Komorowski v, Bos¬ 
ton Store of Chicago, 263 111.APP. 
88 . 

TTan. —Hlnes V. Roberts Bros., 232 P. 

I 1060, 117 Kan. 689. 

Mo.—Burkhardt v. Decker, 296 S.W. 
838, 221 Mo.App. 1066—Smith v. 
Nicholson, 289 S.W. 349, 221 Mo. 
App. 428, certiorari quashed State 
ex rei. Bradley v. Trimble, 289 S. 
W. 922, 316 Mo. 97. 

Tex.—Givens v. Featherstone, Civ. 
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App., 12 S.W.2a 613, 614, quoting 
Coxpns Jtixls. 

22 C.J. p 896 note 81. 

CooLtiaot for ezchange of property 
Unsigned memoranda of verbal 
agreement for exchange of lands 
were admissible to show terms 
thereof beyond doubt—Givens v. 
Featherstone, TexCiy.App., 12 S.W. 
2d 613. 

Contract for transfer of itumranoe 
In action on flre policy in which 
the insurer claimed that the Insur¬ 
ance had been transferred from the 
building in which the insured goods 
had been located at the time of the 
fire to another building, pursuant to 
agreement with insured, the office 
copy of the policy In possession of 
the insurer, on which the transfer 
was entered, was admissible. In cor¬ 
roboration of testimony as to insur- 
er^s performance of the transfer 
agreement.—First Nat. Bank v. 
Home Ins. Co., 118 A. 17, 274 Pa. 
129. 

Bxecntory contract 
Deposit sllp bearing words, “Con¬ 
tract to be arranged as per agree¬ 
ment” and “Notes 87,700,” handed^ 
plaintilf when making contract, was 
admissible to show agreement was 
executory.—^Hoover v. Northern 
States Life tns. Co., 216 N.W. 921, 
56 N.D. 87. 

Modldoatlon of contract 
In action agalnst city water com- 
missloners to recover on dam con- 
structlon contract, memorandum of 
Corporation counsel statlng conver- 
sation which took place at confer- 
ence at which were present contrac¬ 
tore and their attomey, Corporation 
counsel, and general manager of 
waterworks was admissible where 
action was based on agreement made 
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sible if it was not made under the direction of both 
the parties or subsequently approved by them.36 

§ 698. Statements Prepared for Use at Trial 

Written statements prepared for use at the trfal 
usually are not admissfble, but such statements are some- 
times received where they are summarfes of other evi- 
dence which has been admitted. 


Written statements prepared for use at a trial 
are not ordinarily admissible in evidence.87 How- 
ever, they may be received where they are merely 
in the nature of summaries of voluminous records 
which are in evidence,38 or which are available;89 
and an itemized statement of account or of loss, or 
the like, has been received in evidence under certain 
circumstances.**® 


between manager and contractors 
purportlng to modify terms of orlg- 
Inal Gontract.—Blakeslee v. Board of 
Water Com'rs of City of Hartford, 
183 A. 887, 121 Conn. 163. 

36. Fla.—Squires v. Kilgore, 111 So. 
113, 116, 92 Pia. 1001, quoting Cor¬ 
pus Juris. 

22 C.J. p 896 note 82. 

37. IlL—Poreba v. Illinois Midland 
Coal Co., 166 Ill.App. 140. 

Kan.—^Kelley v. Stevens, 50 P. 696, 
68 Kan. 669. 

Taking or sending to Jury room pa- 
pers and articles not in evidence 
see C.J.S. title Trial § 467, also 
64 C.J. p 1029 note 28—p 1030 note 
42. 

Statements or doouments not ad^ 
mlsslble 

(1) Excludlng tables showing cal- 
culatlons made by witness, not on 
bis own knowledge, but on the testi- 
mony of others, and on conclusions 
he had drawn therefrom, was not 
error.—Bader Coal Co. v. Quemahon- 
Ing Coal Co., C.C.A.Pa., 14 P.2d 743. 

(2) Salesman conducting transac- 
tion with defendants could not de- 
prive defendant of right of cross- 
examinatlon by having report of 
transactlon made by salesman to his 
employer introduced in evidence.— 
Securlty Finance Co. v. A L. Cook 
& Son, 3 S.W.2d 187, 223 Ky. 124. 

(3) In action for breach of con- 
tract, Invoices, ofCered in behalf of 
plaintiff, which were prepared after 
suit was commenced and which were 
not exhlbited to defendant, were 
properly excluded.—^Hass v. Alpert, 
296 P. 66, 111 CaLApp. 26. 

(4) In action by a subcontractor 
against a contractor, sworn state¬ 
ment of defendant contractors* book- 
keeper respecting expenses and reve- 
nue from subcontract was not evi¬ 
dence in behalf of defendant, in ab- 
sence of supporting testimony.— 
Lynch v. Stephens, 14 S.W.2d 267, 
179 Ark. 118. 

(6) Paper contalnlng recapitula- 
tion of driller*s daily reports of 
progrress in digging hole on coal 
lands was not admissible in action 
for Work done.—^Denson v. Kirkpat- 
rick Drilllng Co., 144 So. 86, 225 Ala. 
473. 

(6) In action against gas company 
to enforce a rate order of the rall- 
road commlssion, the trial court err-> 


ed in refusing to exclude on objec- 
tion an exhlblt containing written 
arguments and self-serving and 
hearsay declarations of an expert 
witness for defendant in support of 
estimates, calculatione, and compari- 
sons.—Lone Star Gas Co. v. State, 
Tex., 163 S.W.2d 681, modifying 
State V. Lone Star Gas Co., Civ.App., 
129 S.W.2d 1164. 

(7) Other statements or docu- 
ments.—Cooley v. Ben Paris Sport- 
ing Goods & Hecreation Co., 106 P.2d 
820, 6 Wash.2d 416, amended on oth¬ 
er grounds and rehearlng denied 107 
P.2d 347—22 C.J. p 896 note 83 [a]. 

38. Wis.—Jordan v. Warner, 83 N. 

W. 946, 107 Wis. 639. 

22 C.J. p 896 note 84. 

BlsoussloiL of mlo 

When documents Introduced in 
evidence are voluminous and of such 
character as to render it difflcult 
for Jury to comprehend material 
facts without schedules containing 
abstracts thereof, it is wlthin dis- 
cretion ef Judge to admit such 
schedules provided they are based 
on facts in evidence, venfled by 
testimony of person by whom they 
were prepared, and provided that 
adverse party is permitted to ex¬ 
amine them to test thelr correct- 
ness and to cross examine on them 
before case is submitted to jury.— 
Public Operating Corporation v. 
Weingart, 13 N.Y.S.2d 182, 267 App. 
Dlv. 379. 

TabulatloxL or computatlon. 

(1) In action by members against 
cooperative association for breach 
of marketing contract, tabulatlons 
were admissible where constltuting 
mere computatlons or summaries 
based on evidence.—Wheelwright v. 
Pure Milk Ass*n, 240 IST.W. 769, 208 
Wis. 40, motlon denied 242 N.W. 486, 
208 Wis. 40. 

(2) On hearing before county court 
of common pleas of property owners* 
appeal from assessments of assess- 
ment commissioners admlssion of a 
certain exhiblt being a schedule 
which was a recapitulation by some 
clerk of the figures adopted by vari- 
ous witnesses, put in tabular form, 
not ofCered or used as prlmary evi¬ 
dence, but only as mere convenience, 
was not improper.—City of Hoboken 
v. Greenberg, 128 A 266, 101 N.J. 
Law 403, 404, 405, 406, 407, 408, 2 N. 
J.Misc. 505. 


(8) Other cases. 

U.S.—Bader Coal Co. v. Quemahon- 
Ing Coal Co.. C.C.A.Pa., 14 F.2d 
743. 

Ga.—Elder v. Atlanta-Southem Den- 
tal College, 189 S.E. 264, 183 Ga. 
634. 

Ifeoesslty for IntroductloiL of ozlg. 
Inal sources 

Statement by an agent for the 
collection of rents of a bullding, 
showing the number, amount, and 
dates of leases, the amount collected 
and the unexpired portlon uncollect- 
ed, is admissible if the accounts are 
compllcated, provided the records or 
documents from which the state¬ 
ment is made are produced in court 
for inspectlon and introduced in 
evidence.—^Bood v, Barsaloux, 261 
IlLApp. 321. 

39. U.S.—^Northern Pac. R. Co. v. 
Keyes, C.C.N.D., 91 F. 47. 

4a Opportunlty of adverse party 
to verlfy statement 
The admisslon in evidence of 
statement of account on behalf of 
plaintiff who testified that it was 
taken from his ledger and was cor- 
rect to his personal knowledge was 
not error where court contlnued case 
for almost two months to permit 
defendant*s attomey to examine and 
inspect orlglnal books and attomey 
did make such examinatlon.—^Lucas 
V. Panos, 68 P.2d 617, 190 Wash. 402. 

Memorandum of oral testimony 

(1) Although an itemized state¬ 
ment of account w€ls not formally 
offered in evidence, there was no er¬ 
ror in submittlng it to the jury as a 
mere memorandum of the facta to 
which witnesses had testified.— 
Heard v. Burton-Boyd Mercantlle 
Co., 80 So. 40, 202 Ala. 218. 

(2) Statement of account made 
from original charge tickets, which 
were available, was admissible as 
memorandum of testimony of plaln- 
tiff having personal knowledge of 
correctness of items.—^Powell v. 
Pickett, 121 So. 23, 219 Ala. 18. 

(3) Party, after testifying to cor¬ 
rectness of each item, may intro¬ 
duco in evidence statement of deblts 
and credits prepared by him, in the 
absence of an objection that the 
original book entries of the debits 
and credits are the prlmary and best 
evidence.—^Ramey v. Baker, 34 S.W. 
2d 461. 182 Ark. 1043. 
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§ 699. Corporate Books and Records 

As a general rule the books and records of a Corpora¬ 
tion are competent evidence to show its organizatlon and 
existence, its acts and proceedings, and varfous other 
matters. 


As a general rule books and records of a Corpo¬ 
ration are competent evidence to prove its exist- 
ence and the preliminary proceedings showing its 
organization under its charter or a general law,^^ 
and the corporate acts and proceedings generally.^^ 


SnnuiiaJfies of Tsooks 

Schedules which were summaries 
of what certain books showed, whlch 
had been prepared by an expert wit- 
ness, were admissible, in view of 
the fact that the books and vouchers 
were most volummous.—San Pedro 
Lumber Co. v. Reynolds, 63 P. 410, 
121 Cal. 74. 

Statement of loss 

(1) In an action on a fire Insur¬ 
ance pollcy a statement of loss may 
be helpful to the Jury in consideringr 
the verdict, but the statement must 
be a statement of loss proved, for 
purposes of calculation, and must 
not contain an item as to which 
there is no competent evidence.— 
Lattavo v. Virginia Pire & Marine 
Ins. Co., 88 Pa.Super. 433. 

(2) In action against mutual com- 
pany on flre poUcy, permitting plain- 
tiff to read to Jury memorandum, 
prepared pending trial, showing 
items of loss, written down from 
recoli ection, was not error.—Stone v. 
Safe Ins. Co., 166 S.K. 106, 109 W.Va. 
739, 

(3) Whether or not a memoran¬ 
dum containing a long llst of ar- 
ticles and their values may be used 
by a witness to enable him to state 
with accuracy the details of the 
items therein set forth from recol- 
lection depends on the circumstances 
of the particular case.—Stone v. 
Safe Ins. Co., supra. 

▲dmissioxL of statement ulnder stat- 

ntes 

4-1) Under some statutes a verified 
itemized statement is competent in 
action to recover sum due for goods 
sold and delivered.—^Busick v. Col- 
lins, 161 S.E. 191, 198 N.C. 817. 

(2) Verified itemized statement of 
account by offlcer of plaintiff Cor¬ 
poration, made from separate in- 
voices, is properly admitted to show 
sale of goods and amount due.— 
Wright Co, V. Green, 146 S.E. 16, 196 
N.C. 197. 

(3) In an action involving breach 
of a manufacturing contract, where 
party^s summary of expenditures, 
admitted in behalf of such party un¬ 
der Code Civ.Proc. § 1856 subd 6, be- 
cause the original consisted of nu- 
merous accounts, which could not 
be examined without great loss of 
time, was made from eriginal bilis, 
of the payment of which such party 
had personal knowledge, he was 
competent to testify to the correct- 
ness thereof, his bookkeeper^s testj- 

32 C.J.S.—38 


mony as to correctness being unnec- 
essary.—Globe Mfg. Co. v. Harvey, 
196 P. 261, 185 Cal. 265. 

SufdciexLcy of foundation 
Where witness for defendant did 
not himself sell to plaintiff the items 
attempted to be set off, and his only 
knowledge as to the account was de- 
rived from the books, the correctness 
of the account was not suffi ciently 
proved and the itemized statement 
attached to the interrogatories was 
properly excluded.—J. I. Case 
Threshing Mach. Co. v. Binns, 97 S. 
B. 443, 23 Ga.App. 46. 

Proof by verified account in action 
on account see Account, Action of 
8 17. 

41. Conn.—^Lane v. Brainerd, 30 
Conn. 665. 

Ind.—^Vawter v. Franklin Coli ege, 63 
Ind. 88. 

Ky.—^Kelley-Keett Mfg. Co. v. Gold- 
enberg, 270 S.W. 15. 207 Ky. 695. 

22 C.J. p 896 note 85. 

Corporate records as evidence see 
Corporations § 191 e. 

42. U.S.—^In re Independent Dis- 
tillers of Kentucky, D.C.Ky., 34 
P.Supp. 724. 

Kan.—Spena v. Goffe, 212 P. 1093, 
1096, 112 Kan. 693, quoting Cor- 
pus JUxls. 

Me.—Whitman v. Proprietors of 
Granite Church, 24 Me. 236. 

Mich.—^Pearson v. Wallace, 170 N.W. 
72, 203 Mich. 622. 

22 C.J. p 897 note 86, p 899 note 96. 
Books kept by assistant secretazy 
The fact that books of a Corpora¬ 
tion showing the issuance of stock 
were kept by the assistant secre- 
tary, and the entries made by him 
rather than the secretary, was im- 
material, and such books were com¬ 
petent.—^Kaye v. Metz, 198 P. 1047, 
186 Cal. 42. 

Mesblug of stodkholdexs or dlzectozs 

(1) Ordinarily, records of Corpora¬ 
tion regularly kept by its proper of¬ 
flcer constitute evidence of proceed¬ 
ings at meeting of its stockholders. 
—Commissioner of Banks v. Cosmo- 
politan Trust Co., 148 N.E. 609, 263 
Mass. 206, 41 A.L..R. 668. 

(2) What is resolved on at a 
meting of the directors of a private 
Corporation may be shown by the 
record of the proceedings if one is 
kept and the proceedings have been 
entered.—^Ten Byck v. Pontiae, O. & 
P. A. R. Co., 41 N.W. 905, 74 Mich. 
226, 16 Am,S,R. 633, 3 L.R-A. 378. 
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Mhmte book 

(1) Minute book of Corporation 
when identifled is competent evi¬ 
dence of recitals therein.—Grand 
Nat. Bank of St. Louis v. Taylor, 1 
S.W.2d 818, 176 Ark. 1. 

<2) Minute book is the proper evi¬ 
dence by which to prove corporate 
action.—^Alabama Lime & Stone Co. 
V. Adams, 119 So, 853, 218 Ala. 647. 

(3) Minute book is competent evi¬ 
dence of transaction at meeting re- 
cited in such book.—Lisbon Town 
Pire Ins. Co. v. Tracy, 296 N.W. 126, 
236 Wis. 661. 

(4) Typewritten recital of subject 
matter of resolution and adoption 
thereof, together with handwritten 
statement as to making and second- 
ing of motion, found in minute book, 
constituted competent evidence of 
adoption of resolution.—^Lisbon 
Town Pire Ins. Co. v. Tracy, supra. 

(5) Directors* minute book was 
admissible against directors with 
regard to what was done at meet- 
ings of board.—Johnson v. Canfleld- 
Swigart Co., 126 N.E. 608, 292 III. 
101, affirming 211 Ill.App. 423. 

nidebtediLess of eorpozatioa. to oA- 
oer 

A resolution of stockholders of 
Corporation was admissible to prove 
indebtedness of Corporation to its 
secretary, treasurer, and general 
manager, since deceased, even 
though the resolution appeared in 
the minute book in the handwriting 
of such secretary, treasurer, and 
general manager, when supported hy 
evidence of a stockholder who was 
present at meeting, although pos- 
sibly with some reserve by reason 
of intimate relations between Cor¬ 
poration and its secretary, whom 
resolution was to serve.—Purick v. 
Port Jefferson Electric Light Co., 
174 N.T.S. 285, 186 App.Dlv. 214. 

Xmproper deolaratlou of dividenda 

(1) The books of a Corporation 
are admissible in evidence on behalf 
of a receiver of the Corporation in 
his suit against the directors to re¬ 
cover dlvidends pald by them from 
the capital of the Corporation.— 
Hodde V. Nobbe, 221 S.W. 130, 204 
Mo.App. 109. 

(2) On a bili to enforce personal 
liability of directors of Insolvent 
Corporation who had declared divi- 
dends out of capital, the corporate 
books were properly admitted in be- 
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This nile has been recognized or applied not only 
as between the corporatiori and its members^s and 
between members,^^ but also, under some circum- 
stances, between strangers and the corporationes 
or its members or officers.e® 

Matters of private nature. In the absence of stat¬ 
ute, the rule generally prevailing is that corporate 
books or records are not admissible in matters of 
a private nature to establish or support a right or 
claim of the Corporation or its members against a 


stranger,e7 or even against a stockholder, director, 
or officer with relation to a matter in which the 
Corporation and the stockholder, director, or ofl&cer 
stand as strangers to each other,e8 except as mem¬ 
oranda in connection with the evidence of a witness 
who has testified from personal knowledge,^» or 
except where like books or records of others would 
be admissible under rules applicable to documentary 
evidence.so The books of a Corporation may not be 
admitted to prove ordinary business transactions ex- 


half of plalntifC.--Pell v. Pitts, 106' 
A. 574. 263 Pa. 314. 

^laposal of stock iu aaiotlier Corpo¬ 
ration 

Hrcord of speclal meeting of 
stockholders to ratify escrow and 
option affreement regarding stock of 
another Corporation held by Corpora¬ 
tion was admissible as evidence of 
jact of Corporation in taking steps to 
part with stock.—^Houghton v. 
Orimes, 161 A 642, 103 Vt. 64. 

A3» Wash.—^Rockwell v. Peyran, 20 
P.2d 841, 172 Wash. 434. 

22 C.J. p 897 note 87, p 899 note 96. 

Stock certiflcate book 

In an actlon by a subscriber to 
stock against the Corporation, in 
which alleged failure of Corporation 
to Issue stock certiflcate was involv- 
ed, the stub of a stock certiflcate 
book in the handwriting of one of 
the two offlcers of the company at 
the time it purported to have been 
written was admissible as tending to 
prove the issuance of a certiflcate 
of stock.—^Davis v. Lime Cola Bot- 
tling Works, 93 So. 328, 18 Ala.App. 
562. 

Election of director 

In action by subscriber to stock 
to recover money paid on subscrip- 
tion induced by fraud of promoter, 
minutes of meetlng of promoters 
.showing that promoter was elected a 
director of the proposed Corporation 
were admissible although meetlng 
took place before organlzatlon of 
defendant Corporation.—^Buckman v. 
Bankers’ Mortg. Co., Mo.App., 263 S. 
W. 1046, 1063, 1064. 

44. Kan.—Royce v. Farmers* Life 
Ins. Co., 191 P. 681, 107 Kan. 246, 
Pa.—Commonwealth v. Woelper, 3 
Serg. & H. 29, 8 Am.D. 628. 

22 C.J. p 897 note 87, P 899 note 96. 
•DlvlBion of assets on dlssolntlon 
In litigation between stockholders 
over the proper dlvision of the as¬ 
sets of a Corporation on dissolutlon, 
fLu entry in its record book purport- 
ing to set out the proceedings at a 
stockholders’ meetlng was competent 
evidence thereof.—Spena v. GofCe, 
212 P. 1098, 112 Kan. 693. 

Oonneotion of defendant Btookholder 
with Corporation 

In action for fraud in Inducing 
'puTchase of corporate stock, record 


of the proceedings of the board of 
directors relatlng to defendant stock¬ 
holder and his connection with Cor¬ 
poration was admissible.—^Dennis v. 
Thomson. 43 S.W.2d 18, 240 Ky. 727. 

45. Mo.—White v. McCoy Land Co., 
87 S.W.2d 672, 229 Mo.App. 1019, 
affirmed White v. Scarrltt, Sup., 
111 S.W.2d 18. 

N.J.—North Hlver Meadow Co. v. 
Christ Church at Shrewsbury, 22 
N.J.Law 424, 63 Am.R. 268. 

22 C.X p 898 note 88. 

Aninial repoxt flled in pnblio offloe 
In tort action against Corporation 
and its employee in which exemp- 
lary damages were sought, annual 
reports of Corporation flled in coun- 
ty clerk*s Office showing defendant 
corporatlon’s wealth and name of its 
directors was admissible to establish 
identity of corporationes offlcers.— 
Edquest v. Tripp & Dragstedt Co., 
19 P.2d 637, 93 Mont. 446. 

46. Me.—Hudson v. Carman, 41 Me. 
84. 

22 C.J. p 898 note 88. 

Breaoh of tmst induced by offlcers 
In action, in which a trustee Cor¬ 
poration was charged with a breach 
of trust, against offlcers of such Cor¬ 
poration for having directed conduct 
resulting in breach, and for not hav¬ 
ing diligently protected beneficlary, 
minutes of meetlngs of directors and 
stockholders of Corporation were 
competent, in behalf of plalntiff, to 
Show method by which such Corpo¬ 
ration transacted its business and 
who transacted it.—Masonic Bldg. 
Corporation v. Carlsen, 268 N.W. 44, 
128 Neb. 108. 

47. 111.—^Von Oven v. Chicago, B. 
& Q. R. Co., 148 N.I]. 32, 317 111. 
334. 

Kan.—^Royce v. Parmers’ Life Ins. 

Co., 191 P. 681, 107 Kan. 246. 

Md.—^Hager v. Cleveland, 36 Md. 476. 
Pa.—^Listie Coal Co. v. Parmers' Na¬ 
tional Bank of Somerset, 136 A. 
106, 287 Pa. 337. 

W.Va.—^Mack Realty Co. v. Beckley 
Hardware & Supply Co., 148 S.B. 
122, 124, 107 W.Va. 290, cltlng 
Corpus Juris. 

22 C.J. p 898 note 89. 

Applioabillty of statute 

Statute providlng that authenti- 
cated records of Corporation are ad- 
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missible in evidence as acts of Cor¬ 
poration has no application to trans¬ 
actions or contracts of Corporation 
evidencing its ordinary dealings or 
contracts with third parties so as 
to authorize admission of such evi¬ 
dence in behalf of the corporatioru— 
Taylor-Link Oil Co. v. Anderson, 
Tex.Clv.App., 92 S.W.2d 499, error 
dlsmissed. 

48. 111.—^Tralnor v. German-Ameri- 
can Savings, Loan & Bullding 
Assoc., 68 N.E. 660, 204 111. 616. 

Md.—^Hager v. Cleveland, 36 Md. 476. 
N.T.—^Reilly v. Preeman, 82 N.T.S. 

929, 84 App.Div. 433. 

22 C.J. p 899 note 90. 

Termlxiatlon of teuure as direotors 

In action for deceit in sales of 
corporate securlties without permlt 
of commissioner of corporatione, 
minutes of directors’ meetlngs after 
individual defendants had ceased to 
be directors were not admissible 
against such defendants.—Blythe v. 
Doheny, C.C.A.Cal., 73 P.2d 799. 
Becltals iu minutes of direotors’ 
meeting 

In an action by a stockholder 
against stockholders who were di¬ 
rectors, recitals in the minutes of a 
directors’ meeting were not bindlng 
on plalntiff.—Gallagher v. Perot, 202 
N.T.S. 441, 122 Misc. 846. 

49 . W.Va.—Chesapeake & O. R. Co. 
V. Deepwater R. Co., 60 S.E. 890, 
67 W.Va. 641. 

50. U.S.—Southwestem Bell Tele- 
phone Co. v. City of San Antonio, 
C.C.ATex., 76 P.2d 880, setting 
aside, D.C., 2 P.Supp. 611, afflrmed 
4 P.Supp. 570, and certiorari de- 
nied City of San Antonio v. South- 
western Bell Telephone Co., 56 S. 
Ct. 836, 296 U.S. 754, 79 L.Ed. 1698. 

Nev.—^Parmers & Merchants Nat 
Bank of Bureka v. Eureka Land & 
Stock Co., 49 P.2d 364, 66 Nev. 218. 
N.D.—^Dakota Coffee Co. v. Johnson, 
178 N.W. 291, 46 N.D. 430. 

22 C.J. p 898 note 88, p 899 note 92. 
Contract providlng' for keeplng reo- 
ords 

Records of Insurance company 
were admissible in its behalf in an 
actlon by it on contract of reinsur- 
ance which contained a provlsion 
that such records be kept, from 
which defendant should obtaln in- 
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cept where the books of an individual would be ad- 
missible under like circumstances.Si 

As a general rule, in matters of a private nature 
entries in corporate books are not necessarily admis- 
sible against a stockholder in the absence of a show- 

formatlon.—Columblan Nat. Fire ] 

Ins. Co. V. Pittsburgh Fire Ins. Co., 

210 N.W. 258, 236 Mlch. 243. 
of titio 

(1) Record entries of church or- 
ganizatlon, whlch had attempted to 
incorporate, showing establishment 
of boundary line would not be com¬ 
petent evidence of church’s adverse 
possession without proof of cliurch's 
possession of specified property.— 

Delaware L.and & Development Co. 

V. First and Central Presbyterian 
Church of Wilmington, Del., 147 A. 

166, 16 Del.Ch. 410. 

(2) In such case, record entries 
showing line to which possession ex- 
tended were competent to establish 
church’s adverse possession, where 
line substantially corresponded with 
that recognized by deed from ad- 
joining owner to third person.— 

D^^laware Land & Development Co. 

V. First and Central Presbyterian 1 
Church of Wilmington, Del., supra. 

Piuanclal oondltlou* aaid value of 
stoclc, of Corporation 

(1) In action based on alleged 
fraud of defendants in inducing 
plaintiffi to purchase shares of cor¬ 
porate stock, corporation’s books. 
after proper Identification, were ad- 
missible against defendant to estab- 
lish flnancial condition and trace 
proceeds of sale of stock.—^Faust v. 

Parker, lowa, 213 N.W. 794, opinion 
supplemented 216 N.W. 236. 

(2) In an action by an employee 
of a company against the officers 
and stockholders for misrepresenta- 
tions inducing the purchase of stock, 
where a defendant had used an an- 
nual statement of the company in 
representing its flnancial condition, 
such statement was admlssible in 
evidence against him.—Smith v. 

Martin, 106 A, 666, 93 Vt. 111. 

(3) In an action against an officer 
of a Corporation for fraud in sale of 
corporationes stock, record books 
and history of Corporation, both be- 
fore and after the time in Question, 
may be received as bearing upon 
value of stock.—Watson v. Gardner, 

236 N.W. 213, 183 Minn. 233. 
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ing that he had knowledge of, and assented to, such 
entries.52 In some jurisdictions, however, books of 
the Corporation are received in evidence against 
stockholders or officers on the ground that they 
have access to the books.®^ 


(4) In an action by one who has 
been induced to accept stock of a 
bank in exchange for land against 
an officer of the bank to avoid the 
exchange, the books of the bank and 
statements of its condition, made by, 
or under, the direction of such offi¬ 
cer, are competent evidence of the 
value of its stock.—Ludowese v. 
Amidon, 144 N.W. 966, 124 Minn. 288. 


(5) In an action on a note given 
for corporate stock, brought by the 
transferee of the note, wherein the 
maker defended on the ground that 
he had been induced to sign the note 
by false representations, the books 
of the Corporation showing the as- 
sets of the company were admis- 
sible, notwithstanding the bookkeep- 
er testifled that she had no personal 
knowledge of the truthfulness of the 
entries.—^Farmers* Nat. Bank of 
Kingsley v. Pratt, 186 N.W. 924, 198 i 
lowa 406. 

(6) Documents executed by Corpo¬ 
ration or its officers many months 
after defendants delivered certifl- 
cates of stock of such Corporation in 
payment for deeds alleged to have 
been fraudulently obtained by de¬ 
fendants were, however, incompetent 
to prove value of stock at time of 
transfer.—^Brown v. Featherstone, 
163 S.E. 668. 202 N.C. 569. 

Prevlons sale of siook 

In action based on alleged fraud 
of defendants in inducing plaintiff 
to purchase shares of corporate 
stock, books of Corporation were ad- 
missible to show that stock sold to 
plaintiff as belonging to Corporation 
was previously sold to its agents.— 
Faust v. Parker, lowa, 213 N.W. 794, 
opinion supplemented 215 N.W. 235. 

Absence of entry or record 

(1) In suit against hotel Corpora¬ 
tion for purchase price of goods sold 
to alleged resident manager of hotel, 
where alleged manager testifled that 
notation of his employment had been 
made in minutes of stockholders» 
meeting, excluding on ground of ir- 
relevancy, minutes oflered by de¬ 
fendant to Show that no notation 
had been made, was error.—Germa^ 
lene Chemical Co. v. Virginia Hotel 
Co., Da.App., 167 So. 762. 

(2) Testimony of the secretary of 
defendant fratemal Corporation, who 
had the records of the 

with him, that such records did not 
Tontain aiy evidence of authority of 
the trustee of the corporaUon to 
bind it in any manner was admis- 
sible in an action on a promissory 
note.—World Amusement Serice 
Asa'n V Fond du Lac Lodge No. 
m L. o. O. M.. 220 N.W. 180. 196 
Wis. 397. 


—^Wlchita Falis Electric Co. v- 
Huey, Tex.Civ.App., 246 S.W. 692. 
Beeord of fratemal iaisiiraiice Cor¬ 
poration. 

W.Va.—Chambers v. Great State 
Council I. O. R. M.. 86 S.B. 467. 
76 W.Va. 614. 

Other evidence admlssible in behalf 
of Corporation 

(1) In action between stockholder 
and con)oration, corporate minutes 
tending to support corporationes the- 
ory of transaction.—Rockwell v. 
Peyran, 20 P.2d 841, 172 Wash. 434. 

(2) Bank records to show what 
was done with certain securities, in 
connection with other evidence tend¬ 
ing to show authority of officer 
charged with stealing securities,. 
provided memoranda on records 
were authenticated as part of rec¬ 
ords.—Kegan V. Park Bank of St. 
Joseph, 8 S.W.2d 868, 320 Mo. 623, 
modifled on other grounds 16 S.W.2d 
333, 320 Mo. 623. 


By-laws 

The by-laws of a Corporation are 
admissihle in evidence to support a 
contention that its general manager 
had no authority to hind the como- 
ration on a contract to furnish elec- 
tric Service to a territoria! addiUon. 
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(3) Records of grain elevator 
company, sued for price of rye and 
flax.—Kittelson v. Farmers* Eleva¬ 
tor & Mercantile Co., 208 N.W, 190^ 
166 Minn. 478. 

(4) Minutes of stockholders» meet¬ 
ing, it appearing that adverse par- 
ty was present and knew, or could 
be held to have known, what oc- 
curred at meeting.—^Dakota Coffee 
Co. V. Johnson, 178 N.W, 291, 45 Nc 
D. 430. 

51- U.S.—Glenn v. Liggett, C.C.Mo., 
47 F. 472, reversed on other 
grounds 61 F. 381, 2 C.C.A, 286. 

111 .—^Trainor v. German-Amerlcan- 
Savings, Loan & Building Assoc.,. 
68 N.K 650, 204 111. 616, 

22 C.J. p 899 note 93. 

Books of account generally see sa"- 
pra § 682 et seq. 

52 . N.D.—^Hughes v- Wachter, 238, 
N.W. 776, 61 N.D. 513. 

22 C.J. P 899 note 90. 

Metbod of acqulrtoff stock 

It has been held, however, that 
entries in the corporation»s books 
and records. including the transfer 
stock ledger, could be considered in 
determimng whether defendant was 
the origlnal purchaser of stock or 
whether he purchased stock from a 
previous purchaser.—Strong v. Tui- 
ner, Mo.App,. 122 a.W.2d 71. 


63 . XxL Pemisylvaiilai 

(1) The rule atated in the text 

obtains. . «« 

U.S. —Guggenheim v. Bielau, C.C.A,, 
'pa. 90 F.2d 326, afflrming and dis- 
misW appeal. DiC,. Buffalo Coi- 
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Books of a Corporation may be competent evi- 
dence against tbe Corporation where like books of 
others would be admissible under rules generally 
applicable to documentary evidence.^^ Entries in 
the books of the Corporation have been admitted in 
favor of a third person against the Corporation to 
Show that the Corporation authorized one of its ofii- 
cers to use corporate funds for his individual pur- 
poses.®® 

The books or records of a Corporation may, un¬ 
der some circumstances, be competent evidence in 


actions in which the Corporation and its stockhold- 
ers and officers are not parties if like books or rec¬ 
ords of others would be admissible.®® It has been 
considered that corporate books may be admitted to 
prove the claim of a creditor of the Corporation as 
against other creditors where it is shown that they 
were correctly kept and the circumstances support 
the entries as to their verity.®*? 

Admissions, Entries or statements in corporate 
books or records may be competent as admissions 
against interest of the Corporation itself®® or its 


orogrraph Corporation v. General 
Products Corporation, 19 P.Supp. 
443. 

Pa.—Feli V. Pitts, 106 A, 674, 263 
Pa. 314—Miller v. Dilkes, 96 A. 
936, 261 Pa. 44, Ann.Cas.l9l7D 665 
—^Montgomery v. Exchange Bank 
of Waynesburg, 6 A. 133, 3 Sad. 
461. 

(2) In proceeding on reference to 
special master of exceptions to ac- 
count of corporate receivers, where- 
In corporate officer and stockholder 
dled claim against Corporation, cor¬ 
porate book entries relating to claim 
were admissible against claimant.— 
Guggenbeim v. Bielau, supra. 

(3) However, where Corporation 
engaged in selling stock of another 
Corporation, to keep up sales, paid 
out of proceeds of stock sold an un- 
authorized dividend, and charged 
fund so paid in accountlng for pro¬ 
ceeds of stock, statement and books 
kept by corporations did not, as to 
minority stockholders of Corporation 
whose stock was so sold, constitute 
evidence of that corporationes par- 
ticlpation in, and ratiflcatlon of, such 
illegal dividend payment.—^White v. 
Phoenix Iron Works Co., 129 A. 71, 
233 Pa 205. 

B4. lowa.—Cormac v. Western 

White Brouze Co., 41 N.W. 480, 77 
lowa 32. 

BiLtxles made by adverse paxty 

That entries in corporationes books 
were made by adverse party as an 
officer of the Corporation did not of 
itself prevent the admission of the 
books, in behalf of such party, 
against the Corporation.—Cormac v. 
Western White Bronze Co., supra 

Beoord of stook subscrlptlons 

In action against Corporation by 
one repudlating subscription agree- 
ment because of alleged fraud of 
promoters, a book kept by promo t- 
ers showing plaintiffes subscription 
account, which was in possession of 
defendant and used by it in its busi- 
ness, was a record of defendantes 
business transactlons relative to 
stock subscrlptlons and admissible 
in behalf of plaintilE.—^Buckman v. 
Banhers* Mortg. Co., HoA.pp., 263 S. 
W. 1046, 1063, 1054. 


Plnanolal oondltlon of coiporatloii 
Corporation*s books and documents 
were competent to impeach verlty of 
its statements to secretary of state 
and in circular relating to its flnan- 
cial condition, in action on case for 
deceit against the Corporation by 
purchaser of stock.—^McRoberts v. 
Combinatlon Pountaln Co., 147 N.B. 
786, 317 111. 166. 

5S. N.Y.—^Perdlnand Ehrllch, Inc. v. 
Levine, 144 N.T.S. 818, 83 Mlsc. 
136. 

5ft. U.S.—Battaglla v. U. S., D.C. 
111., 9 P.Supp. 360. 

Ky.—Gus Dattilo Pruit Co. v. Louis- 
ville & N. R. Co., 37 S.W.2d 856, 
238 Ky. 322. 

Pa.—^Laldley v. Rowe, 119 A. 474, 
275 Pa. 389. 

Wash.—Bohlke v. Wright, 93 P.2d 
321, 200 Wash. 374. 

2'2 C.j. p 898 note 88, p 899 note 92. 
Bank’B records 

In action on tax collectores bond. 
records of bank made in course of 
business, showing large deposits In 
collectores personal account were aA- 
missible.—^Americaji Indemnlty Co. v. 
Mexla Independent School Dist., Tex. 
Civ.App., 47 S.W.2d 682, error dls- 
missed. 

Oarrier’B records 

In an action between indlviduals 
for goods sold and delivered, the 
books of a common carrier may be 
received in evidence if they are verl- 
fled on the stand by a superior offl- 
cer of the carrier company, who 
knew them to be the books of reg- 
ular entries kept in the course of 
business.—^Burke Electric Co. v. 
Pennsylvania Llght & Power Co., 61 
Pa-Super. 374. 

Becords of corporatioxi employliig 
plalntlff 

In a suit for an accountlng for 
money advanced by plalntiff to de¬ 
fendant, conslsting mostly of wages 
received by plaintifC as a railroad 
employee, records of the railroad 
company were sidmissible to show 
the amount eamed by plalntiff, un¬ 
der the rule which admits in evi¬ 
dence entries by third persons in 
the regular course of business.— 
Hobbs V. Breen, 220 P. 997, 74 Colo. 
277. 


Financial condition, and est^nt of 
bUBlnoBS, of Corporation ^ 

In an action to recover for fraud- 
ulent representations of value of 
corporate bonds received by plaintifiC 
in exchange for land, it was proper 
to introduce in evidence the compa- 
ny's books showing ali receipts and 
disbursements, and corporate meet- 
Ings, and what was there done to 
Show the condition of the Corpora¬ 
tion and the extent of its business. 
—^Pearson v. Wallace, 170 N.W. 72, 
203 Mich. 622. 

Assets of Corporation 
Books of bank may be admissible 
to determine value of its assets.— 
Chicago Title & Trust Co. v. Cen¬ 
tral Trust Co. of Illinois, 144 NE 
166, 312 111. 396, reversing 224 111. 
App. 474. 

Oontest between creditors 
In an action by a creditor of a 
banklng Corporation to set aside a 
conveyance by the Corporation to an¬ 
other creditor, the offlcial minutes 
of board of dlrectors are as com¬ 
petent as any other records of bank 
to Show condition of bank and action 
of offlcials in management of bank's 
affairs in so far as they are rele¬ 
vant to questions under judiclal In- 
vestigation.—Mooresvllle Bldg., Sav- 
ings & Loan Ass’n v. Thompson, 
9 N.B.2d 101, 212 Ind. 306. 

57. La.—^New Orleans Canal & 
Banking Co. v. Leeds & Co., 21 So. 
168, 49 La.Ann. 123. 

58. U.S.—^Northern Pac. Ry. Co. v. 
Helvering, C.C.A., 83 P.2d 608. 

Cal.—^Lawrence v. Premier Indemni- 
ty Assur. Co., 182 P. 431, 180 Cal. 
688 . 

22 C.J. p 899 note 96. 

Assets of partnership taken over by 
Corporation 

Trlal balance of a partnership, 
prepared by Corporation which took 
over business, property, and assets, 
and assumed liabilities, of partner¬ 
ship, and Journal of Corporation were 
admissible against Corporation, their 
contents belng in the nature of ad¬ 
missions against Interest.—Chicago 
Smelting & Reflning Corporation v. 
Sulllvan, 246 IlLApp. 63«. 

Beqnired reports 

Beports made by agents or em- 
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members,®^ and against the directors or managing 
officers of the Corporation who are presumed to 
have notice thereof.®® Entries in the books of the 
Corporation may not, it has been held, be treated 
as admissions by the stockholder with regard to the 
value of the stock.®i 

Requirement of relevancy, Books or records of 
a Corporation are not admissible where they do not 
have any tendency to prove or disprove any fact 

in issue.®2 


§ 700. -Mode of Proof 

a. In general 

b. Copies 

a. In General 

To authorize the admissfon of corporate books and 
records In evidence they must be duly aizthentlcated and 
Identlfled. 

In order to render the books and records of a 
Corporation admissible in evidence, they must be 
duly authenticated®^ and, likewise, they must be 


ployees of a railroad company en- 
In interstate commerce are 
admissible against such company 
where such reports were prepared 
and kept in aocordance with require- 
ments of the interstate commerce 
commlssion. 

U.S.—Bal timore & O. R. Co. v. 
Flechtner, CC.A.Ohlo, 300 F. 31S. 
certiorari denied 45 S.Ct. 96, 266 
U.S. 613, 69 L.Ed. 463. 

Ala.—St. Louls-San Prancisco Ry. 
Co. v. Curtis, 113 So. 54, 216 Ala. 
296. 

Frateznal benefit soolety 

Under the rule that Corporation 
books and records may be admis¬ 
sible against the Corporation as ad¬ 
missions against Interest, the min¬ 
ute book of a subordinate lodgre or 
giilld of a fraternal benefit society, 
kept by the secretary of such lodge 
or £ruild, was admissible asrainst the 
society.—^Plattdeutsche Grot Gilde v. 
Ross, 117 IlLApp. 247. 

B9. 111.—Hood V. Commonwealth 

Trust & Savings Bank, 34 N.E.2d 
414, 376 111. 413. 

22 C.J. p 899 note 96. 

BUnntes 

(1) Minutes of meetlny of board 
of directors were admissible as evi¬ 
dence agrainst defendant stockhold- 
ers present when minutes were pre- 
sented, and signed by secretary.— 
Teiser v. Swirsky, 2 P.2d 920, 137 Or. 
595, rehearing denied 4 F.2d 3'22, 137 
Or. 696. 

(2) Under the facts involved, min¬ 
utes of meeting of board of directors 
were receivable in evidence, and re- 
citals therein chargeable agalnst de¬ 
fendant stockholder who did not at- 
tend such meeting.—Teiser v. Swir¬ 
sky, 4 P.2d 822, 137 Or. 695, denying 
rehearing 2 P.2d 920, 137 Or. 595. 

eo. Ala.—Hali v. Henderson, 28 So. 
531, 126 Ala. 449, 85 Am.S.R. 53,1 
61 L.R.A. 621. 

Secital In minutes of release by of- 
Acer 

Corporation minutes, recitlng that 
offlcer would release another on 
notes and settle them with third of- 
ficer, were competent as admissions 
—Kushner v. Knopf, 288 S.W. 1027, 
217 Ky. 35. 


61. Valnatlon for inheritanoe tax 
In proceedings to fix value of stock 

owned by decedent for inheritance 
tax purposes, the books of the Corpo¬ 
ration are not admissible to prove 
the actual value of the stock, since 
the entries do not constitute an ad- 
mission of the stockholder, and, not 
having been made under oath, are 
mere hearsay.—^In re Porteris Will, 
190 N.W. 473, 178 Wis. 556—State ex 
rei. Pabst Brewing Co. v. Carpenter. 
108 N.W. 641, 129 Wis. 180, 8 L.R.A, 
N.S., 788. 

62. Ind.—^Baltimore & O. R. Co. v. 
Sliger, 143 N.E. 282, 194 Ind. 442, 
overruling rehearing 141 N.E. 467, 
194 Ind. 442. 

Bvidence held inadmlsslble 
Where Issue existed as to whether 
fumishing of money by plaintiff to 
deceased was loan for which plaintifiC 
took stock for securlty or was out- 
right purchase of stock of company 
of which deceased was president, 
stock transfer books of company 
showing that stock transferred to 
plaintiff was personal stock of de¬ 
ceased were properly excluded.— 
Wooster v. National Bank of Amer¬ 
ica, 32 P.2d 235, 139 Kan. 429. 
Bemoteness 

Where plaintiff agreed to install 
machinery to come up to certain 
tests, to promote efficiency of piant, 
defendant corporationes records, 
made two years before new ma¬ 
chinery was supplied, showing the 
relative efficiency of the piant at 
that time, were properly excluded, 
when offered in Its behalf, as too 
remote.—^Morehead Mfg. Co. v. Alas- 
ka Refrigerator Co., 170 N.W. 19, 203 
Mich. 43. 

63. U.S.—^In re Independent Dis- 
tillers of Kentucky, D.CJCy., 34 P. 
Supp. 724. 

lowa.—^Home State Bank of Humes- 
ton V. Ratcllffe, 220 N.W. 36, 206 
lowa 201—^Helherg v. Zuck, 208 N. 
W. 209, 201 lowa 860. 
li^e.—^Whitman v. Proprietors Granite 
Church, 24 Me. 236. 

32 C.J. p 900 notes 98, 1. 

By-laws 

(1) By-law of loan associatlon, to 
bo accepted as prima facie evidence, 
must he authenticated.—Watson v , 
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Alice Anna St. LoEin & Savings Ass*n 
of Baltimore City, 148 A. 420, 15« 
Md. 339. 

(2) Under Crawford & M.I)lg. § 
6097, requiring fraternal benefit so- 
cieties to file with the Insurance de- 
partment a certifled copy of amend- 
ments of their by-laws, but making 
copies of the constltutlon and by- 
laws as amended when certifled to by 
the secretary of the society prima 
facie evidence of the legal adoptlon, 
an amended by-law properly certifled 
is admissible in evidence without 
affirmative proof that a copy there- 
of had been filed with the Insurance 
department.—Sovereign Camp, W. O. 
W., V. Bames, 243 S.W. 55, 154 Ark. 
486. 

BUnutes of meeting 
U.S.—^Baush Mach. Tool Co. v. Alu¬ 
minum Co. of America, C.C.A. 

Conn., 79 F.2d 217. 

Discreftion. of conrt 

Whether there has been a proper 
authentication of corporate books 
and records rests largely within the 
discretion of the trial court.—Topiii- 
ka V. Minnesota Life Ins. Co., 248 
N.W. 660, 189 Minn. 75, 95 A.L.R. 
739—^Parmington State Bank v. De- 
laney, 209 N.W. 311, 167 Minn. 394, 
46 AL.R. 1495. 

Anthenticatioii held snfflciesit 

(1) A sufficient foundation was 
laid for the introduction of a bal- 
ance sheet of a Corporation where 
the president who was also a direc¬ 
tor of the Corporation testified that 
the balance sheet was a document 
prepared and kept by the Corpora¬ 
tion in the usual course of its busi- 
ness and that, according to his 
knowledge and helief, it correctly 
represented the flnancial condition of 
the Corporation.—Cooper v. Nutt, 254 
IlLApp. 445. 

(2) In action by recelver of bank 
on official bonds of bank president 
and cashier, books and records pur- 
porting to be those of bank, and 
found in possession of president and 
cashier and identlfled as those ex- 
amined by deputy state examiner at 
different times, were admissible 
against defendant president and 
cashier.—OSalrd v. National Surety 



EYIDENCE 


32 C.J.S. 


§ 700 


duly identified®^ as such, and it must be made to 
appear that they are the books of the Corporation, 
kept as such by the proper officer, or some other 
person authorized in his absence.®^ 

The secretary, or the person performing the du- 
ties of secretary, being usually the proper custodi- 
an of the books and records of a Corporation, is 
generally the proper person by whom to prove their 


authenticitybut authentication by some other of¬ 
ficer® ^ or even by a person who saw the entries in 
question made®® has been regarded as sufficient and 
according to some cases, for purposes of identifica- 
tion or verification, the witness need not have per- 
sonal knowledge of the facts recorded,®® and cor¬ 
porate records and papers may be admissible when 
produced by one properly in control of them, even 
though they were not made by him.'^® Certain rec- 


Co. of New York, 209 N.W. 204, 64' 
N.D. 91. 

(3) A recelpt book requlred and 
provlded by an Incorporated mutual 
benefit Insurance society to be used 
in making’ payment of premiums was 
admissible on predicate showin§r such 
fact, and that the beneftciary had 
probably transmitted It to the so¬ 
ciety with proof of the assured's 
death, and that it was produced at 
the trial by the counsel for the so¬ 
ciety.—Soverelgn Camp, W. O. W., 
V. Reed, 94 So. 910, 203 Ala. 467. 

(4) A book purporting- to be pro- 
prietary records of a Corporation, in 
the hajidwriting: of the clerk, found 
among his papers after his death; 
and remaining In the hands or under 
the control of his executor, was suf- 
flciently authentlcated to authorize 
its admission, where it appeared that 
there was no other book and no oth¬ 
er clerk.—^Brackett v. Persons Un- 
known, 63 Me. 228. 

(5) Other cases. 

U.s.— Glenn v. Liggett, C.C.Mo., 47 
P. 472, reversed on other grounds 
61 P. 381, 2 C.C.A. 286. 

Ark.—Grand Nat. Bank of St. Louls 

V. Taylor, 1 S.W.2d 818, 176 Ark. 1. 
Neb.—Masonic Bldg. Corporation v. 

Carlsen, 268 N.W. 44, 128 Neb. 108. 
Officeres naane slgned by another 
That resolution authorizing bank 
offlcers to effect loans was attested 
by cashier for presldent did not af- 
fect its admissibility. If, in fact, the 
resolution was a genuine actlon of 
the board of directors.—Grand Nat. 
Bank of St. Louls v. Taylor, 1 S.W. 
2d 818, 176 Ark. 1. 

XsLCOZporated beneflcial associatioxi 
The records of an incorporated 
fraternal beneflclal association must 
be proved in the same manner as 
the books and records of other pri¬ 
vate corporations.—^Tonda v. Royal 
Neighbors of America, 148 N.W. 926, 
96 Neb. 730. 

Neoesslty for proof of oorreotness of 
audit 

In actlon on corporate note, tes- 
timony of corporate audltors as to 
correctness of audlts showlng note 
as llabillty in favor of plaintiff was 
not a condltlon precedent to admis¬ 
sion of audits on issue whether cor¬ 
porate officers were advlsed of exist- 
ence of note which was alleged to 
have been fraudulently concealed 


from Corporation.—^Williams Tellow 
Pine Co. v. Williams, 193 So. 1, 187 
Miss. 425. 

64 . XT.S.—Nettles v. Tillson, C.C.A. 
Pia., 87 P.2d 770. 

Colo.—Hobbs V. Breen, 220 P. 997, 
998, 74 Colo. 277, citing Corpus Ju¬ 
ris. 

Me.—Whitman v. Proprietors Granite 
Church, 24 Me. 236. 

27 C.J. p 900 notes 99, 1. 

Showlng as to oxiginal record 
Book, known as the Ohio Compa- 
ny’s Record, was not admissible in 
the absence of proof that it actually 
was the origlnal record of that com- 
pany.—^Vance v. Lyons, 19 Ohio App. 
226. 

IdentlfiGatlon held suffloient 
tr.S.— Glenn v. Llggett, O.C.M 0 ., 47 P. 
472, reversed on other grounds 51 
P. 381, 2 C.C.A. 286. 

es. Colo.—^Bxpansion Gold Mining 
& Leasing Co. v. Campbell, 16'3 P. 
968, 62 Colo. 410. 

22 C.J. p 900 note 1. 

G6d Miss.—Smith v. Natchez Steam- 
boat Co., 2 Miss. 479. 

22 C.J. p 900 note 2. 

Beoord book of fraternal Insurance 
company 

Record book of an officer of a fra¬ 
ternal Insurance Corporation, which 
by the terms of the contract was 
made prima facie evidence of the 
financial standing of the member and 
of the financial standing of his local 
lodge, the entries in which were duly 
proved by such officer to have been 
made with his knowledge and under 
his direction in his office, by his pri¬ 
vate secretary or assistant, was ad¬ 
missible in evidence, although the 
entries were not also proved by such 
private secretary or assistant.— 
Chambers v. Great State Council, I. 
O. R. M., 86 S.B. 467, 76 W.Va. 614. 

As agalnst secretary 

In actlon against former secretary 
of Corporation, book which he testi- 
fled he believed to be corporate rec¬ 
ord was sufficiently authentlcated or 
identified.—^Helberg v. Zuck, 208 N. 
W. 209, 201 lowa 860. 

Bebnttal 

Testlmony by a witness that he 
became bookkeeper for a Corporation 
at a time when it had no minute 
book, that he wrote up, in a certain 
book, minutes of meetlngs of direc- 
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tors, purporting to have been held 
in previous years, from memoranda 
and dictation furnlshed by the pres¬ 
ldent, and that he did not know of 
such meetings, although he would 
have known of them if they were 
held, and was satisfied that they 
were not held, is not admissible to> 
rebut, when offered by the Corpora¬ 
tion, evidence from the book, which 
is identified by the corporation's sec¬ 
retary as the only book in which rec¬ 
ords of the directors* meetings are 
kept, of what purports to be a rec¬ 
ord of a certain meetlng of the di¬ 
rectors.—Mcllhenny v. Binz, 13 S.W. 
665, 80 Tex. 1, 26 Am.S.R. 7016, error 
dismissed 12 S.Ct. 982, 989, 146 IT. 
S. 641, 36 L.Bd. 864. 

Xdentlflcatiou by flnrt secretary of 
oozporatlon 

Books of Corporation were prop¬ 
erly recelved where a witness stated 
that he was the first secretary of the 
Corporation and identified the bcoka* 
as the books of the Corporation dur- 
ing the time he was secretary, the 
books presumptively continuing to be 
those of the Corporation until shown 
to be otherwise.—^Zierath v, Clag- 
gett, 188 P. 837, 46 Cal.App. 16. 

67. 111.—^Illinois Conference Evan- 
gelical Assoc. of North America 

V. Plagge, 63 N.E. 76, 177 111. 431, 
69 Am.S.R. 262, affirming 76 111. 
App. 468. 

22 C.J. p 897 note 86 [b], p 900 note 
3. 

Auditor 

Corporate minute books which 
showed that defendant was ac+ive 
8LS a director were sufficiently identi¬ 
fied by testlmony of former auditor 
and director of Corporation.—John¬ 
son V. Burmelster, 234 N.W. 690, 152 
Minn. 385. 

68 . N.T.—St. Lawrence Mut. Ins. 
Co. V. Paige, 1 Hilt 430. 

Attomey 

Mich.—^Bradway v. Netzorg, 298 N. 

W. 601, 298 Mich. 198. 

69. Colo.—^Hobbs V. Breen, 220 P. 
997, 74 Colo. 277. 

Pay roUs 

Colo.—^Hobbs V. Breen, supra. 

7a U.S.— Battaglia v. U. S-, D.C.Ill.r 
9 P.Supp. 360. 

Corporation dlslntarested 

This is especially the case where 
the Corporation is wholly disinter- 
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E7IDENCE 


§ 7Q1 


ords or documents of a Corporation may be admis- 
sible notwithstanding the person who made them 
does not testify to their accuracy,'^^ and, according 
to some cases, the record books of banks and finan- 
cial corporations subject to the supervision of the 
superintendent of banks, when shown to be the reg- 
ular record books of such a Corporation, are admis- 
sible without further proof of the correctness of the 
entries thereinJ^ In order to pennit the admission 
of corporate records as records made in the regu- 
lar course of business, which speak for themselves, 
there should be a sufficient showing of the business 
organization, and the method of keeping records, 

of the Corporation.'^^ 

It is not sufficient to prove the book to be in the 
handwriting of a person who is stated in the book 
itself to be the secretary, but who is not otherwise 
shown to be the proper officer to make or keep the 
record.*^^ The fact that a minute book is unsigned 
does not affect its competency as evidence of mat- 
ters therein recited if it is otherwise duly identi- 
fied.'^S 


b. Copies 

Corporate records may be provcd by authenticated 
copies. 

In some jurisdictions statutes have been enacted 
rendering copies of corporate records admissible, 
when properly authenticated, with the same effect as 
the originals,*^® and it has been considered that, even 
apart from any statutory provision, copies of the 
articles of incorporation or by-laws or acts and pro- 
ceedings generally of a Corporation, if duly authen¬ 
ticated, may be received in evidence without requir- 
ing the production of the originals before the 

court.77 

If a supposed original statement of a Corpora¬ 
tion would not be admissible because of want of 
sufl&cient foundation, a copy of such statement is 
inadmissible.^® 

§ 701. Books and Records of Unincorporated 
Associations 

Books and records of an unincorporated assoclatfon 


•ested and the ofBclal In charg^e and 
control of the records or papers has 
been subpcenaed to produce them.— 
Pinkerton*s Nat. Detective Agency v. 
Rosedale Sllk Co., 184 A. 282. 121 Pa. 
Super. 496. 

Tgaklng of eiLtxy not seen by wltness 
Telephone company's sllp contaln- 
ing a notation made by telephone op- 
.erator that a certain call was made 
W€LS properly admitted in evidence 
:as a part of company’s records on 
identiflcation by company*s divlsion- 
•al manager. although manager had 
jiot seen the notation made.—^Bohlke 
V. Wright, 93 P.2d 321, 200 Wash. 
S74. 

AuthentloatloiL by foxmex offloex 
In suit by bank on note as hold- 
er, admission of evidence of former 
cashier, identifying certain slips and 
documents relative to sale to bank 
of note and deposit slip In favor of 
payee, which were identified by wit- 
ness as being original slips touch- 
ing transaction and which were 
made under his immediate direction, 
although they were not made out by 
him personally, was proper.—^Farm- 
ers* State Bank v. Barnes, Mo.App., 
276 S.W. 93. 

71- U.S.—Battaglia v. U. S., D.C. 

111., 9 F.Supp. 360. 

Admissible agalnst cozporatlon 
111.—Chicago Smelting & Reflning 
Corporation v. Sullivan, 246 111. 
App. 538. 

Coxpoxatlon not a party 
In an action to wbdch the Corpora¬ 
tion was not a party, office records. 
documents. and memoranda showing 
Work record of one of the parties 
to the action were admissible. with¬ 


out testimony of persons who made 
entries, where officer in charge of 
the recorda, documents, and memo¬ 
randa testified that entries were 
made in usual course of business, 
were true and correct, were those 
relied on in the business, and had 
not been tampered with.—^Battaglia 
V. U. S., D.C.I1L. 9 P.Supp. 360. 

72, Minn.—^Watson v. Gardner, 236 
N.W. 213, 18*3 Minn. 233. 

73, Pa,—^Hartig v. American Ice 
Co., 137 A. 867, 290 Pa. 21. 

74, N.Y.—^Highland Tump. v. Mc- 
Kean, 10 Johns. 154, 16 Am.D. 324. 

7B. Ark.—Grand Nat Bank of St. 
Louis V. Taylor, 1 S.W.2d 818, 176 
Ark. 1. 

76- Ind.—^Paul v. Walkertou Wood- 
lawn Cemetery Ass'n, 184 N.B. 537, 
204 Ind. 693. 

Tenn.—^Allen v. Grand Lodge, K. P., 
State of Tennessee, 95 S.W.2d 65, 
20 Tenn.App. 43. 

22 C.J. p 900 notes 6, 7 [e] (2). 
Authentioated copy of records of 
Ohio Compauy 

Ohio.—Vance v. Lyons, 19 Ohio App. 
225. 

VerlfloatioiL of copy 

President of incorporated cemetery 
was competent to make swom copy, 
admissible in evidence, of minutes 
of directors' meeting showing assess- 
ment on lots, under Bums StAnnot 
1926 § 626.—^Paul v. Walkerton 

Woodlawn Cemetery As8’n, 184 N.B. 
537, 204 Ind. 693. 

SuAdaiioy of authentieatlosi 

(1) In respect of the authentica- 
tion of the ^constitution and by-laws 
of an incorporated mutual benefit 
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Bociety, they must be certifled by the 
proper officer in his own handwrit- 
ing, and admission of printed copies, 
with clerk's name printed thereon, 
was erroneous.—Sovereign Camp, W. 
O. W., V. Carrell, 101 So. 914, 20 Ala. 
App. 340. 

(2) Admission of purported print¬ 
ed copies of constitution and by- 
laws, on testimony of local clerk of 
such soclety, who was not shown to 
have knowledge of correctness there- 
of, was erroneous.—Sovereign Camp, 
W. O. W., V. Ckrrell, supra. 

AdmisslbUlty of original 

Statute allowing admission of a 
copy does not render the original 
Inadmissible.—Green v. Indianapolis, 
25 Ind. 490. 

77- U. S.—Zlmmerman v. Masonlc 
Aid Assoc. of Bakota. C.C.Neb., 76 
F. 23$, appeal dismissed 90 F. 832. 
32 C.C.A. 613. 

22 C.J. p 900 note 7. 

Authentlcatlon of oopy Insnfilcient 

Where alleged resolution of direc- 
tors of Corporation authorizlng pur- 
chase of stock issued by another Cor¬ 
poration was not contalned in min¬ 
ute book and exlstence of resolution 
was not authenticated in any other 
way, resolution was not rendered 
competent by certificate of secretary 
of Corporation that resolution was 
true copy of legally adopted resolu¬ 
tion, without secretary being of- 
fered as a wltness.—In re Independ- 
ent Distillers of Kentucky, D.C.Ky., 
34 F.Supp. 724. 

78 . lowa.—^Helberg v. Zuck, 208 N, 
W. 209, 201 lowa 860. 



§ 701 

are competent to show Its organizatfon, existence, and 
acte. 

The books and records of nnincorporated associ- 
ations are subject to the same niles as apply to cor¬ 
porate books and records with respect to admissi- 
bility,'^^ and are therefore competent to prove its 
existence and orgfanization and corporate acts and 
proceedings generally.^O 

§ 702. Records of Secret Societies 

Records of a secret soclety, not requfred by law to be 
kept, are competent to show the actions of the socfety. 


32 C.J.S. 

but they have been held to be Inadmissible to prove mat- 
ters affectlng the members Individually. 

The records of a secret society which are not re- 
quired by law to be kept are inadmissible, unless 
brought within some exception to the hearsay rule, 
to prove facts, such as the age of a member, which 
are susceptible of proof in the ordinary way.81 
However, such records have been considered as com¬ 
petent when oifered to show the actions of the body 
itself,82 and in some cases the records have been 
admitted to prove facts which apparently were not 
connected with an action of the society affecting its 

interests.S3 


EVIDENCE 


5. Letters, Tblbgrams, and Other Correspondence 


§ 703. In General 

As respects their admissibflity, letters and telegrams 
are subject to the general rules of evtdence; they may be 
excluded as irrelevant or immateriai, as hearsay, as self- 
servlng, etc. 


As respects their admissibility, letters and tele¬ 
grams are subject to the general principies of evi- 
dence, and to various rules relating to documentary 
evidence.84 Thus letters and telegrams may be 


79. Mass.—Sharon First Baptist 

Church v. Harper, 77 N.E. 778, 191 

Mass. 196. 

80. Vt.—Tarbell v. Gifford. 72 A. 

921, 82 Vt. 222. 17 Ann.Cas. 1143. 

22 C.J. p 901 note 9. 

ICbante aaid other hooks 

(1) Minute book of an unlncorpo- 
rated. assoclation Is competent evl- 
dence of action taken by the associa- 
tion at a meetingr.—^Francis v. Peary, 
144 N.Y.S. 167, 82 Mlsc. 271. 

(2) In action by executor of de- 
ceased sexton to impress tnist on 
money deposited with congrregation 
defendant as security for proper dis- 
chargre of sexton's duties, minute 
book and cash book of congrreg-atlon 
were Improperly excluded in view of 
Civ.Pract.Act § 374-a.—Zinaman v. 
Stivelman, 285 N.Y.S. 20, 246 App. 
Div. 861, afflrmed 4 N.E.2d 813, 272 
N.Y. 580. 

Ck>p7 of resolution as showlngr notlce 

Oertified copy of resolution of 
lodffe, if in fact recorded on minutes 
of lodgre, was admissible to show no¬ 
tlce to members of lodgre of deed to 
defendant.—Skipper v. Alexander, 
158 S.E. 32, 172 Ga. 246. 
AnthexLtioatloiL 

(1) Records of a labor organlza- 
tion, containingr printed reports of 
conferences between representatlves 
of the orgranization and of employ- 
ers, stenogrraphically taken, and the 
correctness of which was testifled to 
by offlcers of the orgranization and 
conferees, were sufficlently authenti- 
cated to be admissible in evidence.— 
United Mine Workers of America v. 
Coronado Coal Co., Axk., 268 F. 829, 
169 C.C.A 649, reversed on other 
grrounds 42 S.Ct. 570, 259 U.S. 344, 
66 L-Ed. 975, 27 A.L..R. 762, certiora¬ 
ri denled and leave to present peti- 


tlon for rehearlng* granted 42 S.Ct. 
687. 

(2) Under statute, arti cies of as- 
sociation are admissible to prove the 
existence of the assoclation wlthout 
provingr the slgrnatures of the pur- 
ported members until after such 
member or members deny, under 
oath, the slgrnlngr of the articles.— 
Pennsylvania Ins. Co. v. Murphy, 5 
Minn. 36. 

81. U.S.—Connecticut Mut. Ir. Ins. 
Co. V. Schwenk. 94 U.S. 693, 24 L. 
Ed. 294. 

82. Tex.—^Leach v. Dodson, 64 Tex. 
185. 

83L Beoordfl h^d admissible 

(1) Recital that certain person at- 
tended a meetingr as beanng- on Iden¬ 
tification.—^Howard v. Russell, 12 S. 
W. 626, 75 Tex. 171. 

(2) Resolution statingr date of 
death of certain person.—^Wiener v. 
Zweib, Tex,Civ.App., 128 S.W. 699. 
84. U.S.—^Harper v. Wllson, C.C.A 

Wyo., 46 P.2d 786. 

Ala,—Ziliak & Schafer Millingr Co. 

V. Moore, 131 So. 798, 222 Ala. 254. 
Cal,—^Feraud v. Anaheim Inv. Co., 31 
P.2d 1092, 138 CaLApp. 227. 

Colo.—Anderson v. Sterlingr Lumber 
& Investment Co., 266 P. 10, 81 
Colo. 462. 

Fla.—^Munck v. Manatee River Bank 
& Trust Co., 166 So. 57. 122 Fla. 
193. 

Ga.—^Morton v. Wallace, 171 S.E. 720, 
177 Ga. 856. 

111.—^Rosene v. Murphy, 268 111.App. 
70. 

Ind.—Watts v. Gelsel, 194 N.E. 60'2, 
100 Ind.App. 92. 

lowa.—State v. One Certain Buick 
Sedan, 229 N.W. 173, 209 lowa 791. 
Mass.—^Farina v. Vitti, 186 N.E. 236, 
282 Mass. 63'2--Flrst Nat. Bank v. 
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Swift, 166 N.E. 606, 268 Mass. 673 
—Christopher v. Musolino, 136 N. 
E. 124, 241 Mass. 202. 

Mich.—Wllson v. Prudential Ins. Co. 
of America, 275 N.W. 242, 281 
Mich. 641. 

Mo.—^Morris v. Davls, 66 S.W.2d 883, 
334 Mo. 411—Smith v. Ohio Mil- 
lers' Mut. Fire Ins. Co., 6 S.W.2d 
920, 320 Mo. 146—Eaimann v. 

Spivak, App., 17 S.W.2d 699. 

N.J.—Edwin Burhom Co. v. Miner 
D. Woodllngr Heatmgr & Ventllat- 
ing Co., 160 A. 410, 10 N.J.Misc. 
773—Simone v. Frobisher, 162 A 
669, 9 N.J.Misc. 30. 

N.Y.—^Enders Sales Co. v. A C. 
Penn, Inc., 206 N.Y.S. 268, 210 App. 
Div. 471. 

N.C.—^Winborne v. Lloyd, 183 S.E. 
766, 209 N.C. 483. 

N.D.—Glllesple v. Common School 
Dist. No. 8, McLean County, 216 
N.W. 664, 66 N.D. 194--Halliday v. 
Stambaugrh, 204 N.W. 889, 62 N.D. 
926. 

Or.—In re Bergrei^s Es tat e, 26 P.2d 
138, 144 Or. 631. 

Pa.—Smith v. Smith, 144 A 290, 294 
Pa. 347—^Moxey v. Geldstein, 166 
A 689, 102 Pa.Super. 168—Woroni- 
ak V. Federal Life Ins. Co., 17 Le- 
hiffh CO.L.J. 368. 

R. I.—Cooper v. Ceco Mfg. Co., 156 A 
690, 61 B.I. 487—^Moore v. Budlong, 
143 A 602, 49 R.I. 392. 

S. C.—^Leonard v. People*s Tobacco 
Warehouse Co., 122 S.E. 678, 128 S. 
C. 166. 

Tex.—^Paschali v. Gulf, C. & S. P. Ry. 
Co., Civ.App., 100 S.W.2d 183, mod- 
ifled on other grrounds Campbell v. 
Paschali, 121 S.W.2d 693, 132 Tex, 
226—Weidmer v. Stott, Civ.App., 
48 S.W.2d 389, error refused—Cow- 
sar V. Rhodes, Civ.App., 41 S.W,2d 
116—City of Port Arthur v. Young, 
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excluded where they are irrelcvant or immaterial;*® they may be rejected when they constitute hearsay 


Civ.App., 37 S.W.2d 385, error re- 
fused—^Whiteman v. Burkey, Civ. 
App., 286 S.W. 360, conforming to 
answer 282 S.W. 788, 115 Tex. 400. 
Utah.—^Baker v. Glenwood Mining 
Co., 21 P.2d 889, 82 Utah 100. 

Ya.—J. Maury Do ve Co. v. New Riv¬ 
er Coal Co., 143 S.E. 317, 150 Va. 
796—^Powell V. John B. Hughes 
Orphanage, 138 S.B. 637, 148 Va. 
331. 

Wash.—Wilson v. Washington Con¬ 
crete Pipe Co., 3« P.2d 71, 178 
Wash. 645—Leach v. Erickson, 297 
P. 738, 161 Wash. 4T3. 

22 C.J. p 903 note 39. 

Conrfe mle reaulxln^T notice 
Under Superior Court Rulea, rule 
32, excludlng from evidence certaln 
papers unless notice of intention lo 
offer them is given to the opposite 
party, a letter is admissible where 
the opposite party*s attorney has had 
an opportunity to read the letter.— 
Cooper V. Ceco Mfg. Co., 165 A. 690, 
61 R.I. 487. 

85. Ark.—^Plant v. White River 
Lumber Co., C.C.A.Ark., 76 P.2d 
156—^Neugen v. Associated Chau- 
tauqua Co., C.C.A.Kan., 70 P.2d 
605. 

Ala.—^Woody v. Tucker, Willlngham 
& Co., 110 So. 465, 215 Ala. 278— 
Norwood Hospital v. Jones, 107 So. 
858, 214 Ala« 3r4—^Perry v. Mar- 
bury Lumber Co., 103 So. 680, 212 
Ala. 542. 

Ark,—^Martin v. Martin, 272 S.W. 660, 
168 Ark. 1168—^U. S. Express Co. 
V. Long, 160 S.W. '676, 106 Ark. 
130. 

Cal.—^In re Janvier’s Bstate, 46 P.2d 
792, 7 Cal.App.2d 624—Los An- 
geles County v. Parnsworth, 41 P. 
2d 677, 4 Cal.App.2d 616—^Dryden 
v. Western Pac. R. Co., 36 P.2d 
394, 1 Cal.App.2d 49—Nineteenth 
Realty Co. v. Diggs, 25 P.2d 622, 
134 Cal.App. 278. 

Colo.—^Eltzroth v. Murphy, 223 P. 
760, 76 Colo. 6. 

Conn.—^Venezia v. Town of Pairfleld, 
172 A. 90, 118 Conn. 326. 

D.C.—^U. S. v. Securities Corporation 
General, 4 P.2d 619, 56 App.D.C. 
256, affirmed White v. Mechanics* 
Securi ties Corporation, 46 S.Ct 
116, 269 U.S. 283, 70 L.Ed. 275. 

Ga.—Shadburn Banking Co. v. Street- 
man, 179 S.B. 377, 180 Ga 600, 99 
A.L.R. 864—^Langran v. Hodges, 4 
S.B.2d 489, 60 GaApp. 567—Elec¬ 
tric Paint & Vamish Co. v. Luns- 
ford, 176 S.B. 816, 49 GaApp. 840 
—^Burt V. Gooch, 139 S.B. 912, 37 
GaApp. 301. 

Ind.—Rowlett v. Coclsrlll, 166 N.E. 

181, 86 Ind.App. 92. 

Kan.—^Rooney v. McDermott, 246 P. 
183, 121 Kan. 93. 

Mass.—^Freese v. Spauldlng, 151 N.E. 
91, 265 Mass. 243. 


Mo.—^Beckerleg v. Locomotive Bngl-' 
neers' Mut. Life & Accident Ins 
Ass'n, App., 274 S.W. 917. 

N.J.—General Lumber Co. of New 
Jersey v. JefCerson Building & 
Loan Ass'n, 182 A. 843, 116 N.J, 
Law 148. 

N.M.—Kiker v. Bank Sav. Life Ins. 

Co.. 23 P.2d 366, 37 N.M. 346. 

Pa.—Listie Coal Co. v. Farmers’ Na¬ 
tional Bank of Somerset, 135 A. 
10'5, 287 Pa 337—Auch v. SusQue- 
hanna Pipe Line Co., 45 Dauph.Co 
120 . 

Wash.—Katzer v. Cron & Dehn, 48 
P.2d 204, 183 Wash. 215. 

22 C.J. p 903 note 39. 1 

XTeoessity to show rMevaimy ma- 
tezlality 

Relevancy and materiality must 
be shown in order to render letters 
admissible. 

Cal.—^Mlles v. A. Arena & Co., 73 P. 

2d 1260, 2'3 Cal.App.2d 680. 

N.Y.—Material Men*s Mercantile 
Ass'n V. Material Men’s Credit j 
Agency, ISO N.Y.S. 801, 191 App. i 
Div, 73. i 

Xietters held admissible I 

(1) In actions on tomado policies, 

where Question was whether anoth-1 
er policy covering same property i 
was for specilic Insurance or month- 
ly reporting Insurance, correspond- 
ence passing between Insurance i 
brokers effecting policy in dispute, 
both before and after loss, was ad¬ 
missible to show course of business, 
although some correspondence made 
no speciflc reference to such policy. 
—^Pederal Intermediate Credit Bank 
of Baltlmore v. Globe & Rutgers Pire 
Ins. Co., D.C.Md., 7 F.Supp. 56. | 

(2) Copies of letters from land-‘ 
lord to tenant were admissible as 
bearing on probability of consent to 
surrender of leasehold.—Callahan v. 
Roberts, 140 A. 687, 127 Me. 21. 

(3) Letters between reorganized 
Corporation and plaintiff, suing Cor¬ 
poration on interest coupons de- 
tached from mortgage bonds, tend- 
ing to Show that payment thereon 
had been refused, that new bonds 
had been issued in lieu of old bonds 
which the then alleged owner re¬ 
fused to deposit, etc., were properly 
admitted.—Tillotson v. Independent 
Breweries Co., 268 S.W, 426, 216 Mo. 
App. 412. 

(4) In action for breach of war- 
ranty in sale of automobilev where 
plaintiff took up note given for bal- 
ance due after commencement of 
foreclosure proceedings, and evi¬ 
dence was conflicting as to whether 
plaintiff had made complaint on the 
car prior to foreclosure, exclusion 
of letters between defendanfs agent 
and plaintifTs attorney relative to 
taking up the note as immaterial 
. was prejudicial error, slnce they 
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tended to support defendant^s claim 
ond render plaintiffs less probable. 
—Berkiey v. Burlington Cadillac Co„ 
131 A. 16, 99 Vt. 227. 

(5) Other casea. 

.Vriz.—Dover Copper Mining Co. v. 

Doenges, 12 P.2d 288, 40 Arlz. 349. 
Cal.—Cowan v. Tremble, 296 P. 91, 
111 Cal.App. 458. 

Del.—Nye Odorless Inclnerator Cor¬ 
poration V. Pelton, 162 A. 504, 5 
W.W.Harr. 236. 

111-—Sheffield Steel & Iron Co. v. 
Jos. Joseph & Bros. Co., 22^8 111. 
App. 46. 

Me.—^Wilklns v. Waldo Lumber Co., 
163 A. 191, 130 Me. 5. 

Mass.—Kennedy Bros. v. Bird, 192 N. 

E. 73. 287 Mass. 477. 

N.J.—^Puld V. Adams, 156 A. 833, 108 
N.J.Law 373. 

3«etteni h^ld inadmissible 

(1) In broker*s action against les- 
see for commission in procurlng loan, 
letters between lessor and lessee an- 
tedating loan contract, and havlng no 
reference thereto, were inadmissible. 
—Donaghey v. Remmel & McCarroll, 
34 S.W.2d 1085, 183 Ark. 67. 

(2) In buyer*s action to recover 
payment on tlmothy seed, admittfng 
buyei^s letter complaming of defec¬ 
tive Quality of previous carload, was 
error.—Appel v. Carr, 246 N.W. 608, 
216 lowa 64. 

(3) In action to recover price of 
stock plaintiff purchased for defend¬ 
ant, letters written by plaintiff to 
another in which affalrs of Corpora¬ 
tion were discussed but nothing said 
about transaction sued on were prop¬ 
erly excluded.—Lalrd v. Frick, 18 P. 
2d 1029, 142 Or. 639. 

(4) Letters. written and recelved 
by blind person prior to Injuries sus- 
tained in automobile accident, as to 
Intention to study for concert stage, 
were inadmissible as uncertaln and 
speculative of damages.—Welnstein 
V. Wbeeler, 271 P. 733, 127 Or. 406, 
62 A.L.R 674. 

(5) In buyez^s action against seller 
for fallure to deliver merchantable 
goods, buyer*s letter respecting re- 
placement of another shipment not 
involved in contracts in litlgation 
was properly excluded.—^United Fig 
& Date Co. v. Falkenburg, 28 P.2d 
287, 176 Wash. 122. 

Bemoten-ess in time does not nec- 
essarily render a letter or telegram 
inadmissible. 

U.S.—Butland v. Maine Cent. R. Co., 
C.C.A.N.H., 84 F.2d 367—Pederal 
Reserve Bank of San Francisco v. 
Idaho Grlmm Alfalfa Seed Grow- 
ers* As8*n, C.C.A.Idaho, 8 F.2d 922, 
certiorari denied 46 S.Ct. 347, 270 
U.S. 646. 70 L.Ed. 778. 

Cal.—Moiola v. Paggl, 42 P.2d 331, 
6 Cal.App.2d 279. 



§ 703 

evsdcnce,»* as when they arc written by third per- 
sons under circumstantes not rcndering them bind- 
ing on the party against whom they are offercd and 
thcy arc oftered to prove the truth of the recitals 
thercin.®^ They may be excluded as self-serv- 
ing,®® as where they are offered in cvidence by writ- 
CT thereof,®® especially where they are addressed to 
a third person with whom the adverse party is in no 
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wise connected.^® A letter may be excluded where 
it contains mere legal conclusions.^^ 

Particular grounds of admission. Letters and 
telegrams may be admitted on the ground that they 
constitute admissions or contain statements inconsist- 
ent with, or contradictory to, the writer's present 
position,92 on the ground that they are part of the 
res gestae,or on the ground that they tend to cor- 


EVIDENCE 


Mont.—Murphy v. I-a Chapelle, 24 
P.2d 131. I»r» Mont, 36. 

88. U S.—U*. S. 01 rei. Epshoc v. 
Flurkny. C.C.A.Ohio. 19 F.2d 64. 

Thioajiro, H. I. & P. Ry. Co. v, 
ilroer. 5S S.W.2d 424. 1S7 Ark. 101. 
r^a!.—Miles v. A. Arena & Co.. 73 
r.2d 1260, 23 Cal.App.2d 6S0. 

Towa.—Losier Automobile Exch. v. 
Interstate Casualty Co., 105 N.W. 
«S5, 197 lowa 935—Coad v. Penn- 
aylvania Ry. Co., 175 X.W. 344, 187 
lowa 1025. 

Mich.—Wilson v. Prudential Insur¬ 
ance Co. of America, 275 N.W. 242, 
281 Mich. 541. 

M©.—United Pactorles v. Brigham, 
App., 117 S.W,2d 662. certiorari 
quaahed State ex rei. United Fac- 
torios V. Hostetter, 126 S.W.2d 
1173, 344 Mo, 386—Xevil v. Wabl, 
65 S.W.2d 123, 228 Mo.App. 49. 
X.J.—General Lumber Co. of New 
Jersey v. Jefterson Building & Loan 
Ass*n, IS2 A. 843, 116 N.J.Law 148. 
Tox—Keystone Pipe & Supply Co. v. 

Osbome. Civ.App., 73 S.W.2d 120. 
Vt.—Sargent v. Robertson, 160 A. 
182, 104 Vt 412. 

General rule as to inadmissibility of 
unswom written statements see 
supra S 104. 

87- Ariz.—Brooks v. Neer, 47 P.2d 
452, 46 Arlz. 144. 

ArlL—Chlcago, R. I. & P. Ry. Co. v. 

Oreer, 68 S.W.2d 424, 187 Ark. 101. 
Ky.—Haralambo'8 EIx'r v. Christo- 
pher, 21 S.W.2d 083, 231 Ky. 650. 
Mlch.—^Hanson v. Pletcher Auto 
Sales Co., 214 N.W. 187, 239 Mich. 
118. 

Minn.—Bacey v. Dacey, 229 N.W. 
868, 179 Mlnn. 520. 

Mont—^Fryburg v. Brlnck, 12 P.2d 
757, 92 Mont 204. 

Ohio.—Rogers v. Garford, 159 N.E. 

334, 26 Ohio App. 244. 

Tex.—Texas Employers’ Ins, Ass’n 
V. Lynch, Civ.App., 29 S.W.2d 899. 
Vt.—Sargent v. Robertson, 160 A. 
182, 104 Vt 412—Conn Boston Co. 
V, Griswold, 167 A. 57. 104 Vt. 89. 
W.Va.—Shaver v. Consolidatlon Coal 
Co., 151 S.B. 326, 108 W.Va. 366. 
Vzom yablio oAoial 

A letter from the secretary of 
state to the effect that a forelgn Cor¬ 
poration had not been admitted to 
do business in the state was inad- 
xnissible. —^Hallet & Davis Fiano Co. 
V. Droste, 182 N.W, 123. 213 Mich. 
88L 


Xietter as ardhitacfs oeztifloate 

j A letter written by the architect 
j to the president of the owner of a 
I Ijuildmg, stating that the contractor 
had stopped work, is not admissible 
j as a certlficate by the architect, un- 
dt^r a provision of the contract au- 
thorising him to certify that the 
contractor had failed to prosecute 
the -work with diligence.—Chelsea 
Cong. Ohab Shalom v. Hathaway, 104 
N.E. 379. 216 Mass. 539. 

88. U.S.—Pranklin Sugar Refining 
Co. V. Luray Supply Co., CC.A.Va., 
6 F.2d 218. 

Ala.—Soverelgn Camp, W. O. W. v. 
Waller, 167 So. 663, 566, 232 Ala. 
170, citing Cozpns Jnxis—Sovereign 
Camp, W. O. W. v. Harris, 163 So. 
870, 874, 228 Ala. 417. citing Cor¬ 
pus Juris. 

Qa.—^Electric Paint & Varnish Co. v. 
Icunsford, 176 S.E. 816, 49 Ga-App. 
840. 

Self-serving declarations see supra 
S 216. 

Xietter by third persou at psrty^s 
request 

A presumptlon against a writer 
arising from letters proved to be 
written by him cannot be rebutted 
by showing letters written to the 
same addressee hy other persons act- 
Ing under his advice or at his re- 
quest, since this in effect would 
permit defendant to znake evldence 
in his own behalf.—^Lewis v. Post, 1 
Ala. 65. 

Xcetters ooutaising mere reports 
ftom agents to their principals are 
fncompetent to prove the facts re- 
cited in the letters against third 
persons in the principars favor,—^In¬ 
surance Co. of North America v. 
Guardiola, N.T., 9 S.Ct. 425, 129 U.S. 
642, 32 L.Ed. 802. 

89. Mich.—Wllson v. Prudential Ins. 
Co. of America, 275 N.W. 242, 281 
Mich. 641. 

Tex—^Keystone Pipe & Supply Co. v. 

Osbome, Civ.App., 73 S.W.2d 120. 
Wash.—Fleishbein v. Thome, 74 P.2d 
880, 193 Wash. 66. 

22 C.J. p 904 note 44. 

90. Conn.—^Thelln v. Downs, 145 A. 
50, 109 Conn. 662. 

22 C.J. p 904 note 45. 

Correspondexiee betweeu party^s 
ageuts 

Where Insurance on steamsMp 
was obtained by Insurance brokers 
acting through a second brokerage^ 
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firm In another clty, in actlon on 
policy, correspondence between the 
two brokers not communicated to 
the insurer was properly excluded.— 
Bella S. S. Co. v. Insurance Co. of 
North America, C.C.A.Md., 5 P.2d 
570, alfirming, D.C., 290 F. 992. 

91. Conclusiou as to powers of Cor¬ 
poration 

Letter from secretary of state dls- 
closlng merely legal concluslon that 
Corporation was unauthorlzed to be- 
come surety is Improper evldence.— 
Lincoln Inv. Co. v. Metros, 241 N.W. 
166, 257 Mich. 215. 

Opinion evldence see supra §§ 438- 
576. 

98. U.S.—Old Mlsslon Portland Ce¬ 
rnent Co. V. Commissloner of In- 
ternal Revenue, C.C.A., 69 P.2d 676, 
certiorari granted Old Mission 
Portland Cernent Co, v. Helvering, 
56 S.Ct. 79, 293 U.S. 644, 79 L.Ed. 
649, afflrmed 65 S.Ct. 168, 293 U.S. 
289, 79 L.Bd. 367. 

Cal.—^Hlnton v. Welch, 177 P. 282, 
179 Cal. 463. 

Idaho.—^McLaughlin's Store v. Cope- 
man, 294 P. 623. 626, 60 Idaho 214, 
citing Corpus Juris, 
lowa.—^Redfem v. Redfem. 236 N.W. 
399, 212 lowa 454. 

Minn.—^Zimmerman v. Mandelkow, 
201 N.W. 289, 160 Minn. 330, re- 
verslng Zimmerman v. Mendelkow, 
200 N.W. 297, 160 Minn. 330. 

Mo.—^Irons v, American Ry. Express 
Co., 300 S.W. 283, 318 Mo. 318. 

N.Y.—^Bintz v. Mld-City Park Corpo¬ 
ration, 229 N.Y.S. 390, 223 App.DIv. 
533—^Reichbart v. Smith-Eisemann 
Corporation of America, 210 N.Y.S. 
414, 213 App.DIv. 178—Welss v. 
New Jersey Fidelity & Piate Glass 
Ins. Co., 228 N.Y.S. 314, 131 Misa 
886 . 

N.C.—StoreyV. Stokes, 100 S.E. 689, 
178 N.C. 409. 

Pa.—Sokololf V. Fidelity & Casualty 
Co. of New York, 135 A. 746, 288 
Pa. 211. 

Tex—Metro-Goldwyn-Mayer Dls- 

trlbutlng Corporation v. Cocke, Clv, 
App., 41 S.W.2d 645, error refused 
—Calvin Coal Co. v. First Nat. 
Bank, Civ.App., 286 S.W. 901. 

22 C.J. p 905 note 49. 

Written extrajudicial admissions see 
supra SI 282-284. 

93i Ala.—Denson v. Kirkpatrick 

DrfUing Co., 144 So. 86, 225 Ala. 
473. 
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roborate other evidence in the case, whether they 
were written by a third person,^^ or to a third per- 
son by the party offering them,95 or by one party 
to the other.Sfi 

Letters which may not be admissible to show the 
truth of recitals therein may be admitted for their 
independent relevancy.®^ Letters may, to the ex- 
tent that such facts are relevant and material, be 
admitted to show that the statements therein were 


made,® 8 as where the making of such statements 
constitutes a verbal act;®® they may be admitted 
to show that they were sent,i and to show any facts 
which the making of statements and the sending or 
receipt of letters containing them tend to prove.® 
A letter or telegram may be admitted as evidence 
of a notice or demand,® due diligence,^ laches,® mis- 
representations,® a denial of liability,"^ knowdedge of 
a particular matter,^ the existence of a particular 


Conn.—Fllosi v. Crossman, 149 A. 

774, 111 Conn. 178. 

La.—^Hussmann v. Westfeldt Bros., 
120 So. 623, 167 La. 995. 

Mass.— Narragansett Amusement Co. 
V. Riverside Park Amusement Co., 
157 N.E. 632, 260 Mass. 265. 

Mlnn.—Garbisch v. American By. 
Express Co., 225 N.W. 432, 177 
Minn. 494. 

_Johnson v. Klle & Morg:an Co., 

140 A. 3, 49 R.I. 99. 

Tenn.— Hood Rubber Products Co. v. 

Malone, 8 Tenn.App, 456. 

Tex.—Thomas v. Murphy, Civ.App., 
91 S.W.2d 810—Johnsen v. Haynle, 
Civ.App., 70 S.W.2d 602—^Kansas 
City Life Ins. Co. v. Blmore, Clv. 
App., 226 S.W. 709. 

22 C.J. p 904 notes 42, 43. 

Porm of statement admissible as res 
grestfie see supra 9 416. 
Blsappearanoe of tnsTired 
Insured’s letters to wife suing: on 
life policy Just prior to flnal disap- 
pearance is admissible as part of res 
gestSB.—^Northwestern Mut. Life Ins. 
Co. (Milwaukee, Wis.) v. Rutledge, 
51 P.2d 521, 174 Okl. 639. 

94. Ala.—^Phillips v. Catts, 124 So. 
884, 220 Ala. 332. 

95 . U.S.—^Davis V. Livingston, C.C. 
A.Gal., 13 F.2d 605. 

90 , U.S.—Tallapoosa County Bank v. 

Kreis. C.C.A.A18U, 45 F.2d 382. 

Ala.—Sovereigrn Camp, W. O. W. v. 

Adams, 86 So. 737, 204 Ala. 667, 
Oozxoboxatlon of objectinsr party’8 
evidence 

Letter oftercd by plaintiff, object- 
ed to by defendant, is competent, be- 
ingr corroborative of defendanfs ex- 
hibit.—Stewart v. Pen Argyl Nat. 
Bank, 161 A. 327, 307 Pa. 328. 

97. Ala.—Williams v. Dent, 170 So. 
202, 233 Ala. 109. 

Mo.—Smith v. Simpson, 288 S.W. 69, 
221 Mo.App. 550. 

Tex.—Austin v. Conner & McRae, Civ. 

App., 288 S.W. 562. 

XicttexB hdld admissible 

(1) To show basis of opinion.— 
Smalley v. Mountain States Life Ins. 
Co., 37 P.2d 498, 1 Cal.App.2d 747. 

(2) To Show intention or intent. 
U.S.—IT. S. V. 169 Bales Containing 

Wool, C.C.A.N.T., 56 F, 2 d 736, cer¬ 
tiorari denied 169 Bales Contain¬ 
ing Wool. etc., V. U. S., 52 S.Ct. 602, 
286 U.S. 552, 76 L.Bd. 1287. 


Ark.—Kavanaugh v. Morgan, 287 S. 
W. 1022, 172 Ark. 11. 

(3) To show knowledge.—Mutual 
Ben. Health & Accident Ass'n v. 
Neale, 33 P.2d 604, 43 Ariz. 532. 

(4) To Show reason or motive. 

Cal.—Jones v. Southern Pac. Co., 239 

P. 429, 74 CaLApp. 10. 

Wash.—Williamson v. Williamson, 48 
P-2d 688 , 183 Wash. 71, adhered to 
54 P.2d 1216, 185 Wash. 707. 

98. Ala—Navco Hardwood Co. v. 
Becks, 134 So. 4, 222 Ala 631. 

N.H.—^McCrillis v. American Heel 
Co., 156 A. 410, 85 N.H. 165. 

99. Okl.—Northwestern Mut. Life 
Ins. Co. (Milwaukee, Wis.) v. Rut- 
ledge, 51 P.2d 521. 174 Okl. 639. 

Or.—Security Savings & Trust Co. v. 
Commercial Casualty Ins. Co., 32 
P.2d 582, 147 Or. 193, 93 A.L.R. 
409. 

Attempt to ooxarupt witness 
A letter constituting an attempt to^ 
corrupt a witness is admissible.— 
Stevenson v. Avery Coal & Mining 
Co., 143 HLApp. 397—22 aj. p 906 
note 68 . 

1 . Me.—^Lamson v. Dirigo Fish Co., 
147 A. 655, 128 Me. 364. 

Tex.—James v. Lasco Laundry Sup- 
ply Co., Civ.App,. 84 S.W.2d 901. 

2. Ark.—J. H. Phipps Lumber Co. 
V. Phipps, 3 S.W.2d 685, 176 Ark. 
642. 

Ga—McClure v. Cochran, 161 S.B. 
495, 169 Ga 741. 

Mo.—Weaver Bros. v. Smith, App., 
13 S.W.2d 578. 

Mont.—^Parsons v. Rice, 264 P. 396, 
81 Mont. 509. 

To Show making of lii 2 .iiixles 
Letters identified as written by 
lnsured's mother were properly ad¬ 
mitted to Show that wife suing on 
life policy after insured*s absence 
for more than seven years had made 
inquiries conceming his where- 
abouts.—^Rodskler v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295, 216 lowa 121. 

To Show efforts to sell 
In action for commisslons, letters 
written to plaintiff by superintend¬ 
ent of schools were admissible to 
Show efforts made by plaintiff to sell 
heating and plumbing suppiles.— 
Buhrmester v. Independent Plumbing 
& Heating Supply Co., Mo.App., 161 

S.W.2d 509. 


[ 3- U.S.—^Harris v. Guriey, C.C.A. 
Tex., 80 P.2d 744—Southern Pac. 
Co. V. Stevens, Ariz., 258 F. 165, 
169 C.C.A. 233. 

Ala.—Brotherhood of Railroad Traln- 
men v. Barnhill, 108 So. 456, 214 
Ala 565, 47 A.L.R. 270. 

Colo.—Johnson Oil & Refinlng Co. v. 

Elder, 42 P.2d 610, 96 Colo. 314. 
111.—Kesner v. Faroll, 268 IU.App. 
531—Bayfleld v. Deffenbacher, 266 
111.App. 385. 

Ind.—^Parmers Loan & Trust Co. v. 
Mock, 2 N.E.2d 235, 238, 102 Ind. 
App. 270, citing Corptis JUxls. 

Me.—Lamson v. Dirigo Plsh Co., 117 
A. 655, 128 Me. 364. 

Masa—Johnson v. Von Scholley, 106 
N.E. 17, 218 Mass. 454. 

Mo.—Scullin Steel Co. v. Mlssissip- 
pi Valley Iron Co., 273 S.W. 95. 
308 Mo. 453. 

N.J.—^New Jersey Bell Telephone Co. 
V. Kramer, 152 A. 186, 8 N.J.Misc. 
854. 

N.Y.—Klein v. Smith. 187 N.Y.S. 422, 
196 App.Div. 870. motion denied 
188 N.Y.S. 930, 196 App.Div. 956. 
Pa—Moxey v. Goldstein, 156 A. 589, 
102 PaSuper. 168. 

S.C.—J. A. Fay & Egan Co. v. Mlms, 
149 S.B. 246, 161 S.C. 484. 

Va—^Kentucky Virginia Stone Co. v. 

Fortner, 165 S.E. 401, 159 Va 234. 
22 C.J. p 905 note 54. 

4. U.S.—Southern Pac. Co. v. Stev¬ 
ens, Ariz., 258 F. 165, 169 C.C.A. 
233. 

5. C3al.—Hlnton v. Welch, 177 P- 
282, 179 Cal. 463. 

6 . Ark.—Galion Iron Works & Mfg. 
Co. v, Otto V. Martin Const. Co., 
3 S.W.2d 310, 176 Ark. 448. 

7. Md.—^Prudential Ins. Co. v. De- 
voe, 56 A. 809, 98 Md. 584. 

8 . U.S.—^American Credit-Indemnity 
Co. of New York v. E. R. Apt Shoe 
Co., C.C.A.N.H., 74 F.3d 345, 97 
A.L.R. 1640—^Pederal Reserve Bank 
of San Franclsco v. Idaho Grimm 
Alfalfa Seed Qrowers* Ass'n, C.C.A. 
Idaho, 8 F.2d 922, certiorari denied 
46 S.Ct. 347, 270 U.S. 646, 70 L.Ed. 
778. 

Me.—Wllkins v. Waldo Lumber Co.. 

153 A. 191, 130 Me. 5. 

S.CJ.—Galphin v. Pioneer Life Ina 
Co., 154 S.E. 856, 167 S.C. 469. 

Tex.—Central Bank & Trust Co. t. 
HiU, CIvAlPP., 160 S.W. 1099, 
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intcntion on the part of thc writer at ihc time of 
writinpr,^ the whercabouts of thc writer at a partic- 
ular or the pendcncy of certain ncjjfotia- 

tions.^1 

Letters and telegrams may bc admissihlc in evi- 
dence to prove the existence of a legal xnstrument 
or to Show certain other legal consequences.^^ 
Thus letters may be admissihle for the purpose of 
proving a contract, or part of a contract and its 
ternis and condilinns;^^ and letters are admissible 
to Show an anticipatory breach of contract,!^ a 
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cancellation of a contract,^5 or a refusal to rescind 
a contract.^® 

Mutual corrcspondence. Letters and telegrams 
between the parties may be admitted as part of a 

mutual corrcspondence, or as part of a conver- 
sation between them;l® and a letter written in the 
regular course of business and calculated to elicit 
a reply, to which no reply is made, is admissible 
against the addressee, although under other circum- 
stances it might be self-serving 


EYIDENCE 


9. Or.—StKrurity S>#ivinir» & Tnis*t 
Oo. V. Comm#»rclal Casualty Ins. 
Oo., .12 P.2d 582. 147 Or. 103, 93 
A.L.R, 409. 

22 C.J. p 903 note 62. 

la III.—Hunter v. Hanson, 151 111. 
App. 446. 

22 C.J. p 905 note 69. 

11. Kan.—-GuIIiford v. McQulllen, 89 
P. 927, 75 Kan. 464. 

Pa.—Wallace v. Donrls. 67 A. 858. 218 
Pa. 514. 

12. U.5?.—Shaw v. Indio Cattle Co., 
C.C.A.Tex., 40 F.2d 835. 

Axobltaet*s latter showlnfir disap- 
pxoval 

In action against bullding con- 
tractors for breach of contract to 
purchase insulation materials which 
stipulated that order was given with 
understanding that contractors get 
approval from architecta, architecta' 
letter to superintendent of bullding 
constructlon, atating that no more 
substitutions would be allowed. waa 
not inadmiasible becauae it was ex 
parte statement of architecta and 
becauae it was not made with refer- 
ence to contract in suit,—^Toung & 
Pratt r. Southwest Insulation & 
Packlng Co., Tex.Civ.App.. 94 S.W.2d 
276, error dlsmissed. 

Kertter aokaowledglaflr xeeelpt of 
goods 

A letter. showing the terms of an 
agreement aigned by defendant and 
acknowledging receipt of sugar to 
be kept in storage for defendant'6 
account untll he was billed for it. 
did not have to be slgned by plain- 
tiff alao to render it admissible In 
an action for oonversion of sugar, 
nor was it objectionable slmply be- 
eause it was a warehouse receipt.— 
American Grocery Co. v. Union Sugar 
Co., Tex.Civ.App., 246 S.W. 418. 
Ikettem showing walver 
IlL—^Davis V. Home Ins. Co., 233 111. 
App. 566. 

18. ICo.—Bolaitd v. L. H. Prentice 
Co., App., 249 S.W. 95. 

22 C.J. p 904 note 41. 

Contract of employuent 
Ijetter written by deceased urging 
plaintlfl to retum and woxiL for her 
was admlssiblOr in action for Services 
rendered deceased, although preju- 


dlcial to defendant administrator.— 
Arazo v. Walker, R.I.. 133 A. 620. 

Corporate seal need not be af- 
flxed to letters from defendant cor- 
poration's general manager to plain- 
tiflf and Corporation president to ren¬ 
der them admissible to prove agree¬ 
ment to pay plaintift.—^Davis v. Pa- 
cllic Studlos Cori>oration, 258 P. 440, 
84 Cal.App. 611. 

14. Tex.—Hooser v. Thraves, Civ. 
App., 25 S.W.2d 678, affirmed 
Thraves v. Hooser, Com.App., 44 S. 
W.2d 916. 

15- N.T.—Crlstall v. Gerst, 169 N. 
T.S. 64. 

Cancellatloa of agency contract 
In action by seller of Wholesale 
oll agency on notes given for pur¬ 
chase price where seller and huyer 
had made contract providing for can¬ 
cellation of unmatured notes if oil 
company canceled agency for other | 
reason than dlshonesty, Insubordina- 
tlon, or violation of rules, letter ad- 
vislng defendant of company's inten- 
tlon to cancel agency was competent 
to establlsh cancellation of agency 
agreement.—Eodgers v. Skow, 84 S. 
W,2d 611, 191 Ark. 266. 

Cancellation of insurance policy 
A letter from an insurance com¬ 
pany canceling a policy for failure to 
pay the premium, which was shown 
to the agent who had accepted a note 
for the premium and agreed to pay 
the amount to the company, was ad- 
mlssible in evldence against him in 
an action against him by the policy- 
holder for damages.—^Newman v. 
Tarwater, Tex.Civ.App., 169 S.W, 495. 

16. Misa—Swann v. West, 41 Miss. 
i 104. 

17. 111.—^Kesner v. Paroll, 268 111. 
App. 631. 

Mlnn.—Caldwell v. First Nat, Bank, 
205 N,W, 282, 164 Minn. 401. 
N.C.—Storey v. Stokes, 100 S.B. 689, 
178 N.C. 409. 

Or.—^De Vol v. Citizens' Bank, 179 P. 
282, 92 Or. 696, rehearing denied 
181 P. 985, 92 Or. 606—^Frame v. 
Oregon liiauor Co., 85 P. 1009, 86 
P. 791, 48 Or. 272. 
to letfee» 

(1) A letter hy one party In re- 

604 


ply to a letter from the other is 
generally admissible. 

Mass.—^Prank Herskovltz, Inc., v. 
Dorn, 157 N.B. 693, 260 Mass. 632 
—^Bveland v. Lawson, 132 N.E. 719 , 
240 Mass. 99. 

Minn.—Garbisch v. American Ry. Ex¬ 
press Co., 226 N.W. 432, 177 Minn 
494. 

(2) A reply to a letter recelved in 
due course of mail and referred to a 
third person who answered it was 
admissible in evidence over the ob- 
jection of the person by whom it 
was referred.—^Murray v. Bailey, 193 
N.W. 269. 110 Neb. 114. 

(3) Letter written by defendanfs 
attomey answering a letter written 
by plaintitTs attomey was not admis¬ 
sible because the letter written by 
plaintifiTs attomey was In evidence 
where the latter letter was intro- 
duced by codefendant, was irrelevant, 
and afierward withdrawn.—Maasdam 
v. Blokland, 261 P. 66, 123 Or. 128. 
Between. attozneys or agents of par¬ 
ties 

Letters between attomeys and 
agents of the respective parties are 
admissible on the same basis as let¬ 
ters between the parties. 

Ark.—^Dlerks Lumber & Coal Co. v. 

Kull, 4 S.W.2d 926, 176 Ark. 966. 
N.J.—^Adamuccl v, Pennsylvania- 
Reading Seashore Lines, 182 A. 
896, 14 N.J.Misc. 137. 

18. CaL—Turano v. Bailey, 260 P. 

841, 86 Cal.App. 402. 

Utah.—^In re Blodgetfs Bstate, 70 P. 
2d 742, 93 Utah 1. 

W.Va.—^McDanlel v. Coogle, 130 S.E. 

465, 100 W.Va. 381. 

XAtter sent at reauest of opposite 
party 

In action for price of produce - 
sold, letter sent to defendant, in re¬ 
sponse to telephonic conversation be¬ 
tween parties, setting forth pl€Lln- 
tilTs claim, was admissible in plaln- 
tiffs behalf.—^Beeler v, Pacific Fruit 
& Produce Co., 233 P. 4, 183 Wash. 
116. 

18, Me.—Callahan v. Roberts, 140 
A. 687, 127 Me. 21—Duff v. Hol- 
land System, 119 A. 808, 122 Ma 
297. 

22 C.J. p 905 notes 61, 62. 
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In an action for attorne/s Services, letters writ- 
tcn by plaintiff to defendant, containing cotinsel and 
advice to her, are admissible.20 

Unsigned letter. An unsigned letter may be re- 
ceived in evidence^i where its authenticity is estab- 
Kshed, see infra § 706, but an anonymous letter 
does not, it has been said, “even rise to the dignity 
of hearsay evidence,” and is incompetent for any 

purpose.22 

Undated letter. Where the date is not materia!, 
an undated letter may be admitted,23 but where the 
time is material, such a letter will be excluded in the 
absence of proof of the time when it was written 
or sent.24 

Marginat memorandum. A memorandum in writ- 
ing on the margin of a typewritten letter does not 
aifect the admissibility of the letter where it is not 
proposed to offer the memorandum in evidence or 
to read it^B 

§ 704. Parts of Letters 

The admissible parts of a letter may be recelved In 
evidence while the inadmissible parts may be excluded, 
and where part of a letter Is mlssing, the residue may be 
admitted under certain conditfons. 

Where part of a letter is admissible and other 
parts are inadmissible, the admissible part may be 
received in evidence,^® and the inadmissible part 
excluded ;37 but if a letter partiy admissible and 
partly inadmissible is offered as a whole, it may be 
excluded in its entirety.^® 

Where part of a letter is missing, the remaining 
part may be admitted against the writer if it is suf- 


ficiently identified or its authorship admitted or not 
denied,29 provided the part offered is sufficient to 
show the complete meaning thereof;30 and this is 
particularly true where opportunity is afforded the 
writer to explain the missing parts.^i 

Part of a letter not properly identified as having 
been written by the person claimed to be the writ¬ 
er is inadmissible, at least where it does not appear 
that the remainder of the letter is missing.32 How- 
ever, where there is no question of identification, 
part of a letter may be offered and received as an 
admission,33 and when a letter is in evidence, either 
party may read from it so far as relevant.®^ 

§ 705. Admission of Correspondence in En- 
tirety 

A letter of the adverse party containing an admission 
Is admissible without an offer of the entire correspond¬ 
ence; but a letter offered by the writer to prove a con- 
tract and purporting to be a reply to a letter from hia 
adversary Is inadmissible uniess the advecsary's letter 
is produced or, if It is shown to be lost, its contents 
proved. 

As appears supra § 190, where one party intro¬ 
duces in evidence part of a correspondence, the oth¬ 
er party is entitled to introduce the remainder, so 
far as it is relevant. Moreover, the rule has been 
laid down that a party who attempts to establish a 
contract by correspondence will not be allowed to 
put in evidence a letter from himself to the adverse 
party which purports on its face to answer a letter 
from the adverse party, without producing the pre- 
vious communication, or if the previous letter is 
lost or beyond his control, without showing this fact 
and then proving its contents.^® However, a party 


20. Tex.—Curtsingrer y. McGk>wn, 
Civ.App., 149 S.W. 303. 

21. Tenn.—^La Follette v. State, 64 
S.W.2d 867. 16 TennJlpp. 404. 

22 C.J. p 905 note 64. 

Typewrltteai signatrire 
Letters introduced to prove con¬ 
tract and plaintilTs damagres were 
admissible, althougrh signed on type- 
writer.—Buswell v. Tumer, Mo.App., 
11 S.W.2d 1088. 

28. IU.—^Lodgre V. Hampton. 116 Hl. 
App. 414. 

23. N.J.—^Diamond Rubber Co. v. 
Feldstein. 166 A. 710, 11 N.J.Mlsc. 
457, afflrmed 171 A. 815, 112 N.J. 
Law 614. 

24. lowa.—Walker v. Speeder Ma- 
chinery Corporation, 240 N.W. 725. 
213 lowa 1134. 

26. La,—State v. HofEman, 45 So. 
961, 120 La. 949. 

23. Ky.— Parrish v. Karr, 74 S.W. 

2d 937, 256 Ky. 573. 

Part of letter read in oonTorsatioiL 
Where extracta from letters were 


' read in conversation testifled to and 
such conversation itself was mate¬ 
rial, such parts only, not parts of 
letter which were not included In 
conversation, would be admissible.— 
In re Blodgett's Estate, 70 P.2d 742, 
93 Utah 1. 

Letterheads 

The admission in evidence of letter 
heads used by an alleged partner- 
ship, in proof of the existence of the 
partnership, was not erroneous, al- 
though on the paper were written 
letters which were not offered or 
introduced in evidence.—^American 
Cotton College v. Atianta Newspaper 
Union, 74 S.B. 1084, 138 Ga. 147. 

27. Ala.—Joyner v. McMurphy, 163 

So. 633, 26 Ala.App. 549. ^ 

28. Ala.—^Miller v. McGuire, 80 So. 
438, 202 Ala. 851. 

29. Ga.—Greer v. Andrew, 76 S.E. 
1050, 138 Ga. 663. 

111.—Geraghty v. Geraghty, 167 N.E. 
117, 335 IU. 494. 
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3<^ Or.—^Hanson v. Johnson, 23 P.2d 
333, 143 Or. 532. 

Wyo.—Kamp v. Kamp, 254 P. 689, 36 
Wyo. 310. 

31. 111.—Geraghty v. Geraghty, 167 
N.B. 117, 335 111. 494. 

N.T.—^Vhn Vechten v. Van Vechten, 
20 N.T.S. 140. 65 Hun 215. 

32. Mo.—-Wheat v. Wheat, App., 279 
S.W. 756. 

33. Ga.—^Lester v. Piedmont & Ar- 
lington Life Ins. Oo., 55 Ga. 475. 

fiitroductlon. of remainder 

The adverse party has the right to 

introduce the remainder.—^Lester v. 

Piedmont & Ariington Life Ins. Co., 

supra. 

34- 111.—Raphael v. Rartman, 87 111. 
App. 634. 

35. Pa.—^B[ershey v. Love, 122 A. 
226, 227, 278 Pa. 161. quoUng Oor. 
pus Jiuis. 

Wash.—^Fleishbein v. Thome, 74 P.2d 
880, 883. 198 Wash. &S, citing Ooru 
pns JUxls. 

22 C.J. p 906 note 70. 
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may pvc in evidencc against thc adverse party any 
letters of thc adverse pany containing’ admissions 
matcrial to the questions in issuc withoiit putting in 
the wholc corrcspondence between at least 

whcrc the lettcr ofFcred in evidence as an admission 
is fairly sclf-explanatory.^^ 

A reply is admissible as evidence of notice to the 
adverse party to whom it was addressed without 
prodacing the letter to which it referred.38 

§ 706. Authcntication 

a. In general 

b. Relaxation of nile 

a. In (General 

A letter or telegram alleged to have been recelved 


from a partlcufaf souree ordlnarlly fs not admissible untll 
Ite authenticity and genulneness have been sufficiently 
shown. 

A letter alleged to have been received from a par- 
ticular source ordinarily is not admissible until its 
authenticity and genuineness have been sufficiently 
shown.39 There must be sufficient proof that the 
letter was written by the person by whom it pur- 
ports and is claimed to have been written,^0 or 
under the authority of the person claimed to have 
authorized it.^^ 

Proof of the genuineness of the signature is suf¬ 
ficient authcntication to warrant the admission of 
the letter.'*^ The genuineness of a letter or of the 
signature thereto may be sufficiently established by 
proof of the handwriting,^^ other evidence may 


361 Me.—North Berwick Co. v. 
Engiand P. & M. Ins. Co., 52 Me. 
336. 

22 C.j. p note 71. 

37. lowa.—Brayley v. Hoss, 33 lowa 
505. 

Xeb.—Xew Hampahire Trust Co. v. 
Korsmeyer Plumblngr & Heating 
Co.. 78 N.W. 303, 57 Xeb. 7S4. 

33i Mass.—Crary v. Pollard, 14 Al- 
len 2S4. 

39, C.S.—^Harper v. Wilson. C.C.A. 
Wyo., 46 P.2d 7S5. 

Ala.—^American Standard Ufe Ins. 
Co. V. Tolliver, 146 So. 625, 25 Ala. 
App. 363. 

Fla.—^Mallory v. Edgar, 175 So. 863, 
12S Fla. 312. 

Ga.—^Deaderick v. Deaderick, 185 S. 
K 86, 182 Ga, 96—Cocroft v. Co- 
croft, 124 S.B. 546, 168 Ga. 714— 
Owen V. Anderson, 186 S.E. 864, 54 
Ga.App. 53. 

IlL—^Vollbracht v. Western Union 
Telegraph Co., 219 IlL App. 663. 
Minn.—Lundgren v. Union Indemni- 
ty Co., 213 N.W. 553, 171 Minn. 
122, 52 A.L..H, 580. 

Mo.—^Lentz v. New York Life Ins. 
Co., App., 100 S.W.2d 588, 590, cit- 
ingr Coxptui Juxis—^Welch v. Pra- 
temal Aid Union, 253 S.W. 187, 214 
Mo.App. 443. 

N.Y.—Material Men’s Mercantile 

A88'n V. Material Men's Credit 
Agency, 180 N.T.S. 801, 191 App. 
Div. 73—Todd Protectorgraph Co. 
V. Wells Fargo & Co. Express, 181 
N.T,S. 128, 111 Misc. 282—Madden 

V. Stem, 173 N.T.S. 373. 

N.C.—^Morrlaon v. Southern States 
Finance Co., 148 S.E. 458, 197 N. 
C. 322. 

S.C.—^Nelson v. Parson, 192 S.E. 358, 
184 S.O. 336—Freeman v. Ohavis, 
101 S.E. 849, 113 S.C. 326. 

Tex.—^Western Union Telegraph Co. 
▼. Sorenson, CivA.pp.» 90 S.W.2d 
890—Sloan v. Sloan. Civ.App., 32 S. 

W. 2d 513, 517, citing Cozpns Jtuis 
—Han V. Wilson. CivJLpp., 281 S. 


W. 339, reversed on other grounds, 
Com.App.. 288 S.W. 133—Denby 
Motor Truck Co. v. Mears, Civ. 
App., 229 S-W. 994, dismissed for 
want of Jurisdiction. 

W.Va.—Maynard v. Bailey, 102 S. 

B. 480. 86 W.Va. 679, 9 A.L.R. 981. 
22 C.J. p 906 note 77. 

Authcntication and proof of exeeu- 
tion of documentary evidence gen- 
erally see Infra 55 733-742. 

40. U.S.—Jones v. Mencik, C.C.A.N. 
J., 286 F. 890, 

Ala,—^American Standard Life Ins. 
Co. v. Tolliver, 146 So. 625, 26 Ala. 
App. 363. 

Idaho.—Belolt v. Green, 261 P. 621, 
43 Idaho 265. 

Mo.—United Factories v. Brigham, 
App., 117 S.W.2d 662, certiorari 
quashed State ex rei. United Fac¬ 
tories V. Hostetter, 126 S.W.2d 
1173, 344 Mo. 386. 

22 C.J. p 906 note 76. 

4L Ala.—-American Standard Life 
Ins. Co. V. Tolliver, 146 So. 6'25, 26 
Ala.App. 363. 

Ariz.—^Lightnlng Dellvery Co, v. 
Matteson, 39 P.2d 938, 45 Ariz. 
92. 

Ark.—Bankers* Reserve Life Co. v. 
Harper, 64 S.W,2d 327, 188 Ark. 
81. 

Cal.—^Palladine v. Imperial Valley 
Farm Lands Ass*n, 225 P. 291, 65 
CaLApp. 727. 

Q€t.—Saunders & McMullen v. Hud- 
son, 119 S.B. 536, 30 Ga.App. 732. 
Neb.—0’BrIen v. Coon, 174 N.W. 613, 
103 Neb. 836. 

Tex.—-Western Union Telegraph Co. 
v. Sorenson, Civ-App., 90 S.W.2d 
890—Castello v. Castello, Civ.App., 
89 S.W.2d 1033, 1034, citing Cor¬ 
pus J'iixis—Sloan v. Sloan, Civ. 
App., 32 S.W.2d 513, 517, citing 
Corpus Jtixls. 

22 C.J. p 908 note 84. 

Xere fleslgnatlon hy wrlter 

The fact that the wrlter of a let- 
tsr designated himself as assistant 
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to the bureau of yards and docks 
does not estahlish his authority to 
speak for the bureau, so as to make 
a copy of the letter admissible.— 
A^rnold v. Thompson & Spear Co., 279 
F. 307, 51 APP.D.C. 326. 

Presuxnption of attozuey^s authority 
Letter from defendant's attomey 
of record is assumed to have been 
sent with defendant's authority.— 
Glllen v. Coconut Grove Bank & 
Trust Co., 159 S.B. 28*2, 172 Ga. 908. 

42. Ajrk.—^Davis v. Falis, 288 S.W. 
723, 172 Ark. 314. 

Cal.—^Risinger v. Anderson, 51 P.2d 
1119, 10 CaLApp.2d 456. 

Tex.—^Denby Motor Truck Co. v. 
Mears, Civ.App., 229 S.W. 994, dis¬ 
missed for want of Jurisdiction. 
Proof of genuineness of signature 
as eesential 

"As a general nile, a letter that 
is offered in evidence must be au- 
thenticated by proving the genuine¬ 
ness of the signature of the writ- 
er."—^Barham v. Delight Bank, 126 
S.W. 394, 396, 94 Ark. 168, 27 L.R. 
A.,N.S„ 439. 

43. Ga.—Bennett v. Cox, 146 S.E. 
835, 167 Gau 843—Cocroft v. Co¬ 
croft, 124 S.B. 346, 1*68 Ga. 714. 

Pa.—^Kem v. Kem, 93 Pa.Super. 600. 
W.Va.—^Maynard v. Bailey, 102 S.E. 

480, 85 W.Va. 679, 9 A.L.R. 981. 

Z2 C.J. p 907 note 78. 

Compaxlson of handwrltings 

(1) The signature on the letter 
may be proved by comparison with 
the undisputed signature of the ai- 
leged writer appearing on other wrii- 
Ings in evidence^—^Fllckema v. Henry 
Kraker Co„ 233 N.W. 362, 262 Mich. 
406, 72 A.L.R. 1046. 

(2) It can be proved by the testi- 
mony of the wltness to the effect 
that numerous letters recelved by 
him over a considerable period in 
the usual course of buslness were 
ali signed in same way and. In wit- 
ness* opinion, by the same person 
who had signed the letters in ques- 
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bc resorted to for this purpose^^ Thus a letter not 
in the handwriting of the alleged sender, or not 
shown to be in his handwriting, may itself fumish 
intemal evidence of the source from which it came, 
as for instance the fact that it relates to matters 
which are known only to the alleged sender,46 al- 
though it has been said that intemal evidence alone 
is not sufficient authentication.'*® 

A telegram, like a letter, is not admissible in the 
absence of proof of its authenticity either by proof 
of the handwriting, where the original message is 
offered, or by -other evidence of its genuineness 


and where the admission of the telegram depends on 
the authority given to the actual sender by another 
person, such authority must be shown.^® 

If a letter or telegram has been admittcd on a 
promise to show authority of the writer, it shouid 
be stricken out where such authority is not shown.^® 

Sufficicncy of proof. It is not necessary that it 
shouid be proved bej'ond a reasonable doubt that 
the letter or telegram is that of the alleged author, 
but evidence which, if uncontradicted, would satis- 
fy a reasonable mind of that fact is sufficient to au- 
thorize the admission of the coinmunication.5<> 


tloiu—Sgro V. Stuyvesant Ins. Co., 
1 A.2d 654, 132 Pa.Super. 444. 

(3) Comparison of handwiritlngs 
see supra S§ 612-622. 

TT^osigned letter may be sumciently 
identlfled by the handwriting*.—La 
Pollette V. State, 64 S.W.2d 867, 16 
Tenn.App. 40’4. 

44u W.Va.—^Harris v. Welch, 104 S. 

E. 277, 87 W.Va. 164. 

22 C.J. p 907 note 79. 

BaaioiL for mle 

*'If this were not true, there might 
be a fallure of justice in ©very in- 
stance in which a controUing docu- 
ment has not been written or signed 
by the author thereof in his own 
handwriting. and in every instance 
in which it is Impossible to produce 
a wltness to the handwriting. Men 
might escape their obligations by 
mere disgulses of their handwrit¬ 
ing.”—^Maynard v. Bailey, 10^2 S.E. 
480, 481, 85 W.Va. 679, 9 A.L.R. 98L 

drotunstantlal evldeuoe may be 
sufficient. 

Ga.—^Deaderick v. Deaderick, 185 S. 
B. 89, 182 Ga. 96—Cocroft v, Co- 
croft, 124 S.B, 346, 158 Ga. 714. 
Minn.—^Lundgren v. Union Indemni- 
ty Co., 213 N.W. 5'63, 171 Minn. 
132, 52 A.L.R. 580. 

Tex.—^Denby Motor Truck Co. v. 
Mears, Civ.App., 229 S.W. 994, dis- 
missed for want of Jurisdiction. 

Corporate oertlfieate 
A statute permittlng the recorda 
of a private Corporation to be proved 
by certidcate does not apply to ac- 
tions in which the Corporation is not 
involved, so as to render admissible 
in such action certified copies of let- 
ters in the corporationes possession 
without proof of their execution hy 
their alleged author.—^In re Healea’s 
Estate, 254 IlLApp. 334, 

tetter referred to in wxltex^fi testi- 
mony 

Letter of vendor referred to In his 
testimony was admissible, without 
proof of signature or further au- 
thentication, especially in view of 
other correspondence introduced.— 
Hart V. Wilson, Tex.Clv.App., 281 S. 


W. 339, reversed on other grounds,. 
Com.App., 288 S.W. 133. 

45- Or.—State ex rei. Kunz v. Wood- 
mansee, 69 P.2d 298, 391, 156 Or. 
607, quotlng OozpuB Juris. 

22 C.J. p 907 note 80. 

Typewxittan letter aad signature 
The authenticity or orlgin of a 
typewrltten letter, signed in type- 
writlng, may be shown by the char¬ 
acter of the Paper and envelope 
used, the place and circumstances 
of its malling, the postmarks, the di- 
rectlon for its retum in case of 
nondellvery, and the manifest prob- 
ability that Its contents were known 
only to the apparent writer and the 
person to whom it was written and 
mailed.—^Maynard v. Bailey, 102 S.E. 
480, 85 W.Va. 679, 9 A.L.R. 981. 
Beclpieut without kuowledge of 
haud-wrltiug 

Recipient of letters not shown to 
know handwriting cannot swear to 
i writer, uniess something assures 
him in responsible way of their gen- 
uiueness.—Beloit v. Green, 251 P. 
621, 43 Idaho 265. 

46. Mo.—^United IVictorles v. Brlg- 
ham, App., 117 S.W.2d 662, certio¬ 
rari Quashed State ex rei. United 
Eactorles v. Hostetter, IZ-S S.W.2d 
1173, 344 Mo. 386. 

ProhabUity that proof may aU. be 
intemal 

”lt is conceivable but not probable 
that it £the proof] may ali be Inter- 
nal, that is that a wrlting may be 
self-authentlcating.”—^Lundgren v. 
Union Indemnity Co., 213 N.W. SB3. 
654, 171 Minn. 122, 62 A.L.R. 580. 

47. Ala.—Western Union Telegraph 
Co. V- Mathis, 110 So. 399, 215 
Ala. 282. 

111.—^Vollbracht v. Western Union 
Telegraph Co., 219 IlLApp. 668. 
Ky.—McLellan v. Threlkeld, 129 S.W. 

2d 977, 279 Ky. 114. 

Minn.—^Lundgren v. Union Indemnity 
Co., 213 N.W. 663, 171 Minn. 122, 
52 A.L,R. 580. 

Tex .—^Houston Electric Co. v. Potter, 
Civ.App., 61 S.W.2d 764, error dls- 
missed—^Harlan-EIzy-Randall Co. 
V. American Prult Growers, CIv. 
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App., 7 S.W.2d 132, error dismissed 
American Pruit Growers v. Haiv 
lan-EIzey-Randall Co., Com.App., 
16 S.W.2d 261. 

22 C.J. p 907 note 81. 

Clroumstaaitlal evideuco 

(1) The authenticity of telegrams 
may be shown by circumstantia! evi¬ 
dence.—Lundgren V. Union Indemni¬ 
ty Co., 213 N.W. 563, 171 Minn. 123, 
52 A.L.R. 580. 

(2) The authenticity of telegrams 
may be found from the fact that 
the alleged sender does not deny 
that he sent them, and that he knew 
their contents, and acted in accord- 
ance with Snstructions contalned 
thereln.—^Dlerks Lumber & Coal Co. 
V. Kull, 4 S.W.2d 926, 176 Ark. 966. 

48. Ky.—McLellan v. Threlkeld, 129 
S.W.2d 977, 279 Ky. 114. 

Mass.—^Morrlaon v. Tremont Trust 
Co.. 147 N.E. 870, 252 Mass. 383. 
Minn.—Lundgren v. Union Indemnity 
Co., 213 N.W. 553, 171 Minn. 122, 
52 A.L.R. 580. 

49- 111 .—Frorer v. Landon, 130 IU. 
App. 93. 

Provisional or conditional admission 
of evidence see the C.J.S. title Trial 
S 85, also 64 C.J. p 136 note 85 
et seq. 

50. Minn.—^Lundgren v. Union In¬ 
demnity Co., 213 N.W. 553, 555, 
171 Minn. 122, 52 A.L..R. 680, quot- 
ing Corpus Juris- 

Mo.—O^Donnell v. Kansas City Life 
Ins. Co., App., 277 S.W. 973, 976, 
quoting Corpus Juris. 

22 C.J. p 907 note 82. 

CouMet of evideuce 
That there is a condiet of evidence 
does not justify exclusion of the 
letter.—^Hendrix v. Plque, 185 So. 
390, 237 Ala. 49. 

Evideace held sullloieut 

(1) To Show that letters were 
written under the authority of the 
purported sender. 

Ariz:—Buerger Bros. Supply Co. v. 
EI Rey Pumlture Co., 32 p.2d 1029, 
43 Ariz. 472. 

N-J.—^Puld V. Adams, 156 A. 833, 108 
N.J.Law 873, 
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Whcther a sufficient foundation has been laid for 
the admission of the evidcnce is a matter addressed 
to the discrction of the trial court,5i although the 
final question of its genuinenessr assuming a suffi¬ 
cient foundation has bccn laid, is for the jury.^- 

b. Eelazation of Bnle 

Proof of the authentfcity of a letter or telegram may 
be divpenied with under various circumstances, as where 
Its genulneness is admitted or where the letter is in reply 
to a letter sent to the writer. 

Proof of authenticity may be dispensed with 
where the letter in question has been acted on as 


genuine, or where there is an admission of the 
facts stated therein.64 It has also been held that 
such proof is unnecessary where the letter is of- 
fered on a purely collateral issue.®® 

Admxssions of genuineness. An admission as to 
a writing is like an admission of any other fact, and 
a foundation for the introduction of a letter or tel¬ 
egram may be laid by proving that the party 
against whom it is offered has admitted its genu- 
ineness,55 even though such letter is not in his 
handwriting.5^ Where a witness produces a let¬ 
ter which the sender admits to be genuine, such 


Tex.—Runneli* v. La Pitte, Civ.AOD.. 
61 S.W.Jd r»S5. 

Wash.—Skibsaktif^aelskapet Bestum 
III V. Duke, 230 P. 650, 131 Waah. 
467. 

12) To Show that telegrams were 
nent under the authority of the pur^ 
ported aender. 

U. S.—£ 2 >;aanay Film Mfg. Co. v- Ler- 
che, 0.r.A.Cal.. 267 F. 353. 

Wash.—Skibsaktieselskapet Bestum 

111 V. Duke, supra. 

(5) In actlon on llfe pollcies, type- 
written letters from Insured to ben- 
erteiary. which on thelr face showed 
that they were part of correspond- 
ence between parties, were sufficient- 
ly Identlfled to warrant admission in 
evidence.—Metropolitan Life Ins. Co.! 

V. Armatrong*» C.C.A-Neb., 85 F.2d 
187. 

<4) Evidence that woxnan wrote 
letter to wife reporting certain con- 
duct of husband and on same day 
told husband that she had written 
letter, and that husband called wife 
by long-distance telephone teUing her 
to Ignore letter, was sufficient proof 
of genulneness to authorize admis¬ 
sion of letter in evidence.—^Deader- 
ick V. Deaderlck, 185 S.E. 88 , 182 Ga. 
96. 

(5) Where practicing attomey tes- 
tilled that he had a great deal of 
correspondence with claim depart- 
ment of defendant railroad, and In 
answer to his letters he always re- 
celved letters from J M, and signa¬ 
ture on letter introduced in evidence 
was same as that which was on let¬ 
ters he received, and that he knew 
that such was his signature, and 
that he was claim agent of defend¬ 
ant, authentication of signature was 
sufficient.--Galveston, H. & S. A. Ry. 
Co. v. Booth, Tex.Civ.App., 209 S.W. 
198. 

( 6 ) Other cases. 

Arfc.—^Dierks Lumber & Coal Co. v. 

KuU, 4 S.W.2d 926, 176 Ark. 966. 
Ga.—McClure v. Cochran, 151 S.E. 
495, 169 Oa. 741—^Bennett v. Cox, 
146 S.E. 935, 167 Ga. 843. 

Mich.—^B*lickeina v. Henry Kraker 
Co., 233 N.W. 362, 252 Mlch. 406, 
72 A.I 4 JEL 1046. 


Mo.—Gosney v. Costigan, 33 S.W.2d 
947, 326 Mo. 1215—Porter v. EQul- 
table Life Assur. Soc. of TJ. S, 
App., 71 S.W‘.2d 766—^Burkhardt v. 
Decker, 295 S,W. 83«, 221 Mo.App. 
1066. 

Pa.—Sgro V. Stuyvesant Ins. Co., 1 A. 
2d 554, 132 Pa.Super. 444—^Payne v. 
Adams, 9 Fa.Dist. & Co. 397, 15 
West.Co.L..J. 18. 

Tex.—^Denby Motor Truck Co. v. 
Mears, Civ.App., 229 S.W. 994, dls- 
missed for want of jurisdiction. 
W.Va.—^Harrls v. Welch, 104 S.B. 

277, 87 W.Va. 164. 

22 C.J. p 907 note 82 [a]. 

Svidenoe h^d Ixuraffioiesat 
Ga.—Cocroft v. Cocroft, 124 S.E. 846, 
158 Ga 714. 

111.—^McKaig V. Appleton, 124 NT.E. 
596, 289 111. 301. 

Tex,—Plunkett v. Simmons, Civ^App., 
63 S.W.2d 313, error dismissed. 
51- U.S.—^Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 85 F.2d 
187. 

Mass,—^Doehler Die-Casting Co. v. 
Bankers* Sec. Corporation, 160 N. 
E. 1, 254 Mass. 229. 

I Minn.—^Lundgren v. Union Indemnity 
Co., 213 N.W. 553, 171 Minn. 122, 
52 A.L.R. 680. 

Mo,—O^Donnell v. Eansas City Life 
Ins. Co., App., 277 S.W. 973, 976, 
Quoting Cozpns Jiizls. 

Or.—State ex rei, Eunz v. Woodman- 
see, 69 P.2d 298, 166 Or. 607. 

22 C.J. p 908 note 83. 

50. Ky.—Coleman v. Mcintosh, 211 
S.W. 872, 184 Ky. 870. 

Seply letter 

If the genulneness of a reply Is 
denied, it then becomes a question of 
fact for the Jury to detennine wheth- 
er or not the letter is genuine.—^Bar- 
ham V. Delight Bank, 126 S.W. 894, 
94 Ark. 158, 27 L.R.A.,N.S., 489. 

53. U.S.—^Harrison v. U. S., Ohlo, 
200 P. 662, 19 C,C.A. 78. 

22 C.J. p 908 note 86. 

OAolal letters 

Treasury department's origlnal of- 
ficial letters, embodying its rullngs 
in pending proceeding for assess- 
ment of deficiency income tax against 
recipient, who accepted and acted on 
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them and forwarded them to his at¬ 
tomey for action thereon as authen- 
tlc papers, never questioned their 
authenticity during such proceed- 
ing, and pald part of attorney^s fee 
and acknowledged llabillty for bal- 
ance on falth thereof, were admis- 
sible as evidence in attorney’s ac¬ 
tlon for such balance as against con- 
tention that they were not authen- 
ticated.—^Welnshenk v. Sullivan, Mo. 
App., 100 S.W.2d 66. 

54. S.C.—Spellman v. Rlchmond & 
D. R. Co., 14 S.E. 947, 85 S.C. 475, 
20 Am.S.R. 8-68. 

22 C.J. p 908 note 88. 

65. S.C.—Kindle v. First Nat Bank, 
196 N.W. 829, 46 S.D. 646. 

66- Cal.—Harland v. Mitchell, 7 P.2d 
! 1113, 120 Cal.App. 421. 

22 C.J. p 908 note 91. 

TUlnre to deny 

(1) The failure of the opposite 
party to deny the genulneness of a 
letter pleaded or made the basis of 
an action dispenses with the neces- 
sity of authentlcating the letter as a 
prerequisite to its admission.—Os- 
bome V. Victor Dairies, Inc., 10 A. 
2d 129, 138 Pa.Super. 117 —22 C.J. p 
908 note 91 [a]. 

(2) Under a statute providing in 
elfect that, in the absence of a denlal 
under oath or by pleading, letters 
are themselves presumptlve evidence 
that they have been signed by th» 
person whose signature appears 
thereon, such presumption does not 
extend to a document purporting to 
have been signed by a person de- 
ceased at the time of trial.—Jones 
V. Citizens’ Savlngs & Trust Co., 171 
N.W. 648, 168 Wis. 646. 

(3) A similar statute has been 
held appllcable only to such. writlngs 
as are themselves the basis of an 
action or defense, and any other let¬ 
ters or telegrams must be authenti- 
cated, even though thelr genulneness 
is not denied.—^Lundgren v. Union 
Indemnity Co., 213 N.W. 553, 171 
Minn. 122, 52 A.L.R. 580. 

57. U.S.—^Dunbar v. U. S., Or., 16 S. 
Ct. 326, 166 U.S. 186, 39 L.Ed. 390, 
affirmlng, D.a, 60 F. 75. 
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vvitness may testify that a second letter, the genu- 
ineness of which is denied, was signed in the same 
way, and came through the mails from the same 
post office as the first letter.58 

Letters or telegrmns received in reply, A let¬ 
ter received in the due course of mail purporting 
to be written by a person in answer to another let¬ 
ter proved to have been sent to him is prima facie 
genuine, and is admissible in evidence without proof 
of the handwriting or other proof of its authentic- 
ity,59 especially where the alleged writer admits 
that he received and replied to a letter of the char¬ 
acter claimed to have been written to him.60 The 
rule is usually applied also to a telegram purport¬ 
ing to be sent by a person in reply to a letter or 
telegram sent to him,®i although it has been held in- 
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applicable where both message and reply were by 

telegram.62 

In order that a reply letter may be admitted with¬ 
out proof of its authenticity, it is necessary that 
there should be independent proof of the existence 
of the prior letter,and that it was sent to the 
person alleged to have replied,®^ or to have author- 
ized the reply and it has been held that where 
secondary evidence of letters was improperly ad¬ 
mitted it was error to receive the originals of let¬ 
ters written in reply thereto, without sufficient proof 
of their genuineness, on the theory that they were 
part of the correspondence.®® 

The presumption of genuineness of a letter re¬ 
ceived in reply is rebuttable.®*^ To rebut the pre¬ 
sumption, it must be shown not only that the pur- 
ported author did not sign it, but that he did not 
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58. Pa.—Comerer v. Patrons’ Mut. 
Fire Ins. Co., 63 Pa.Super. 516. 

69. U.S.—J. W. Ringrose Co. v. W. 
& J. Sloane. D.C.Pa., 262 F. 545. 

Ala.—^Reliance Life Ins. Co. v. Rus- 
sell, 94 So. 748. 752, 208 Ala. 659, 
citlng Oorpua Juris—Hulsey v. M. 
C. Klser Co., 106 So. 913, 21 Ala. 
App. 123. 

Cal.—Pielding v. Iler, 179 P. 619, 39 
Cal.App. 559. 

Ga.—Holland v. Bullock, 190 S.E. 
877, 66 Ga.App. 606. 

Me.—Bowker Fertilizer Co. v. Clus- 
key, 130 A. 209, 124 Me. 384. 

Minn.—^Lundgren v. Union Indemnity 
Co., 213 N.W. 653, 171 Minn. 122, 
62 A.L.R. 680. 

Mo.—United Pactories v. Brigbam, 
App., 117 S.W.2d 662, certiorari 
Quashed State ex rei. United Fac- 
torles V. Hostetter, 126 S.W.Sd 
1173, 344 Mo. 386. 

N.J.—^Leunis Co. v. Singer, 130 A 
467, 468, 102 N.J.Law 68, citing 
Gorpus Juris. 

N.T.—Todd Protectograph Co. v. 
Wells Fargo & Co. Express, 181 

T.S. 128, 111 Misc. 282. 

N.C.—Mahoney-Jones Co. v. Osborne, 
127 S.E. 633, 189 N.C. 446. 

Okl.—Lewis v. Couch, 65 P.2d 988, 
989, 179 Okl. 418, citing Corpus 
Juris—^Williamson v. Davis, 177 P. 
667, 74 Okl. 174. 

S.D.—^Kindle v. First Nat Bank, 195 
N.W. 829, 46 S.D. 646. 

Tex.—General Missionary Soc. of 
Q-erman Baptist Churches of North 
America v. Real Estate Land Tltle 
& Trust Co., 136 S.W.2d 699, 134 
Tex. 664, reversing Real Estate 
Land Title & Trust Co. v. General 
Missionary Soc. of German Bap¬ 
tist Churches of Nortk America, 
CIv.App., 116 S.W.2d 466—Nation¬ 
al Mut. Acc. Ins. Co. v. Davis, Civ. 
App., 46 S.W.2d 351, 352, Quoting 
Corpus Juris—Sloan v. Sloan, Civ. 
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App., 32 S.W.2d 613. 617, citing 
Gorpus Juris—Western Union Tele- 
graph Co. v. Sharp, Civ.App., 6 S. 
W.2d 567, 569, citing Corpus Ju¬ 
ris—Sealy Cotton Co. v. Gustafson 
& Spencer, Civ.App., 258 S.W. 911. 
22 C.J. p 908 note 94. 

Deatli of writer 

The rule as to a reply letter re¬ 
ceived in due course, being admissi¬ 
ble as prima facie authentic, is not 
affected by death, a few days after 
its date, of the purported writer,— 
Reliance Life Ins. Co. v. Russell, 94 
So. 748, 208 Ala. 659. 

Proof of authority 

Where a letter In reply to another 
purports to have been written under 
the authority of the alleged sender, 
proof of such authority is unneces- 
sary. 

U.S.—J. W. Ringrose Co. v. W. & J. 

Sloane, D.C.Pa., 262 P. 546. 

Ala.—^Reliance Life Ins. Co. v. Rus- 
sell, 94 So. 748, 752, 208 Ala. 659, 
citing Corpus Juris. 

Mo.—^United Factorles v, Brlgham. 
App., 117 S.W.2d 662, certiorari 
quashed State ex rei. United Fac¬ 
to ries V. Hostetter, 126 S.W.2d 
1173, 344 Mo. 386. 

Tex.—General Missionary Soc. of 
German Baptist Churches of North 
America v. Real Estate Land Title 
& Trust Co., 136 S.W.2d 699, 134 
Tex 564, reversing Real Estate 
Land Title & Trust Co. v. General 
Missionary Soc. of German Bap¬ 
tist Churches of North America, 
Civ.App., 115 S.W.2d 466. 

22 C.J. p 909 note 1. 

€0. S.D.—^Tilden v. Smith, 124 N.W 
841, 24 S.D. 576. 

61. 111.—Eastman v. United Marble 
Companies, 224 IlLApp. 256. 

Ii^e.—^Momeault v. Cohen, 120 A. 915, 
122 Me. 543. 

Minn.—^Lundgren v. Union Indemnity 
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Co., 213 N.W. 553, 171 Minn. 122, 
52 A.L.R. 580—Halstead v. Minne¬ 
sota Tribune Co., 180 N.W, 656, 147 
Minn. 294. 

22 C.J. p 909 note 96. 
ea. Md.—Smith v. Easton, 54 Md. 
138, 39 Am.S.R. 355. 

63- U.S.—Consolidated Grocery Co. 

V. Hammond, Pia., 175 F. 641, 99 C. 
C.A. 195. 

22 C.J. p 909 note 2. 

64- U.S.—Consolidated Grocery Co. 
V. Hammond, supra. 

Minn.—^Kvale v. Keane, 168 N.W. 74, 
39 N.D. 560. 

Fresumptiou of receipt 
Evidence of mailing sufficient lo 
raise the presumption of receipt by 
the addressee of the original letter 
must be produced to warrant the ad- 
mission of his reply,—^Kvale v. 
Keane, supra. 

Presumptions relating to mailing and 
delivery see supra 5 136. 

65. Tex.—General Missionary Soc. 
of German Baptist Churches of 
North America v. Real Estate Land 
Title & Trust Co., 136 S.W.2d 699, 
134 Tex. 564, reversing Real Es¬ 
tate Land Title & Trust Co. v. 
General Missionary Soc. of German 
Baptist Churches of North Ameri¬ 
ca, Civ.App., 115 S.W.2d 466. 

66. 111.—Cook V. Augustus, 201 111. 
App. 195. 

Pxopez proof of conteuts of oxig- 
letter is an essential prerequi- 
site to the admission of a letter al- 
legedly in reply thereto.—^Peters 
Branch of International Shoe Co. v. 
Jones, 56 S.W.2d 994, 247 Ky. 193. 

67. Ala.—^Reliance Life Ins. Co. v. 
Russell, 94 So. T48, 208 Ala. 559— 
Hulsey v. M. C. Kiser Co., 105 So. 
913, 21 Ala.App. 123. 

N.T.—^Todd Protectograph Co. v. 

Wells Fargo & Co. Express, 181 
I N.Y.S. 128, 111 Misc. 283. 



§ 707 

authnrizc another to formulate and send it.*® 

§ 707. Proof of Delivery 

To be admissiblo against the addressee» It must bo 
shown tbat a letter or telegram or a copy thereof was 
racefvcd by him, although no proof of delivery is requfred 
where the letter is ofTered as an admission. 

In order to rcnder a letter or telegram or a copy 
thereof admissiblc against the addressee» it must be 
shown that it was received by or duly sent or 
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delivered for transmission to him through the mails 
so as to raise the presumption, considered supra § 
136, that it was received by him,70 or that it came to 
his attention.'^! Similarly a letter addressed to one 
other than the party sought to be charged with 
knowledge of its contents cannot be admitted with- 
out sufficient proof that the contents were communi- 
cated to him.72 

Where a letter was actually received, it is imma- 
terial how it was received, whether by mail or oth- 
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as. Ala.—R*-liance Life Ins. Co. v 
Si So. 748, 20S Ala. 

22 C.J. p 'm note 1 [a]. 

as. S.C.—Lemons v. Pilot Life Ins 
Co., 13 S.E.2d 278, 196 S.C. 297. 

22 C.J. p 909 note 5. 

Iktfttm relisd osl to estabUsli gift 
from testatrix were admissible un¬ 
der evidence that lettera were wrlt- 
ten by testatrix and that donee had 
them shortly after her death.—Gos- 
ney v. Costigan, 33 S.W.2d 947. 326 
Mo. 1215. 

7a U.S.—U. S. V. Meakins, C.C.A. 

Mont., 96 P.2d 751. 

IlL—Bayfleld v. Defenbacher, 266 IIl. 
App. 385—Vollbracht v. Western 
Union Telegrraph Co., 219 IlLApp. 
563. 

Mo.—^Darby v. Northwestern Mut. 
Life Ins. Co., 264 S.W. 372—Kre- 
gain V. Blake, 239 S.W'. 495, 292 
Mo. 498. 

N.T.—^Bond Stores v. Overland Pack- 
age Preight Service, 13 N.Y.S.2d 
928, 171 Misc, 135. 

N.D.—State Bank of Pinley v. Dro- 
nen, 197 N.W. 150, 50 N.D. 583. 

Pa.—Karrison v, Welsh, 10 Pa.Dist. 
& Co. 541, affirmed 145 A. 507, 295 
Pa. 601. 

Tex.—^Parmers* State Bank & Tnist 
Co. of Gorman v. Central State 
Bank of Dallas, Civ.App., 281 S. 
W. 632—Forrest v. Hull, Civ.App., 
267 S,W. 808. 

Wash.—^Pisbbeln v. Thome, 74 P.2d 
880, 193 Wash. 65. 

W.Va,—^Phoenix Ins. Co. v. Thomas, 
138 S.B. 381. 382. 103 W.Va. 574, 
clting Coxpos JvaAMm 
Wyo.—^Kamp v, Kamp, 254 P, 689, 
36 Wyo. 310. 

22 C.J. p 909 note 5. 

Proof of mallfaig 

(1) To be properly “mailed** a let¬ 
ter must be addressed, stamxied, and 
deposited in the proper place for the 
receipt of mail, and evidence that 
these thlngs were done is sufficient 
to warrant its culmission.—^Dawson 
Farmers' Elevator Co. v. Opp, 223 N. 
W, 360, 57 N.D. 698. 

(2) Since the word *'mailed” Im- 
plles the domg of the foregolng 
thlngs, a general statement that a 
letter was "mailed" is sufficient. 
N-D.—^Dawnon Farmers* Elevator Co. 

V. Opp, supra. 


Tenn.—^W. E. Hichmond & Co. v. Se- 
curlty Nat. Bank, 64 S.W.2d 863, 16 
Tenn.App. 414. 

Vt.—Barnet v. Norton. 99 A. 238, 90 
Vt. 644. 

(3) Evidence that letters were 
"sent,'' in the absence of proof to 
the contrary or any Inquiry as to the 
mode, is sufficient.—Oregon S. S. Co. 

V. Otis. 3 N.E. 485, 100 N.T. 446. 63 
Am.R. 221—Wilhamson v. Seeley, 48 
N.T.S. 196, 22 App.Div. 889—Cooke v. 
McAIeena, 41 N.T.S. 479, 18 Mlsc. 
219. 

Ordinaiy oonme of business 

(1) Mailing Is sufflciently proved 
where it Is shown that the letter, 
properly addressed, was placed in 
the channels in which, according to 
custom and usage, ali letters of the 
sender were placed and subsequent- 
ly mailed in the usual course of 
business. 

U.S.—^Myers v. Moore-Kile Co., aC. 
A,Tex., 279 P. 233. 

Tex,—Smith v. P. W. Heitman Co, 
98 S.W. 1074, 44 Tex.CiV.App. 858. 

(2) A sufficient foundation was 
laid for the introduction of a carbon 
copy of a letter when a witness stat- 
ed that he mailed the letter to the 
addressee thereof, and based such 
testimony on his invariable habit of 
malUng ali such letters.—Hughes v. 
Pacific Wharf & Storage Co. 205 P 
105. 188 Cal. 210. 

(3) According to some cases, proof 
of the writing or dictating of a let¬ 
ter and of an office custom respecting 
malling is insufflclent without proof 
of the observance of the custom in 
the instance Involved. 

Cal.—^Pord v. Cunningham, 25 P. 403, 
87 Cal. 209. 

Mo.—Collins V. Hoover, 218 S.W. 940, 
205 Mo.App. 93—Silis v. Burge, 
124 S,W. 605, 141 Mo.App. 148— 
Hardin v. Missouri Pac. Ry. Co., 
96 S.W, 681, 120 Mo.App. 203— 
Ward V. Mon* Transfer & Storage 
Co., App., 95 S.W. 964—Goucher v. 
Carthage Novelty Co., App., 9i S 

W. 447. 

N.Y.—Gardam v. Batterson, 91 N.E. 
371, 198 N.Y. 175, 139 Am.S.R. 806, 

19 Ann.Cas. 649—Oommercial Cable 
Bldg. Co. V. McKenna, 171 N.Y.S 
409. 


Pa.—^Mankin v. Parry, 70 Pa.Super. 
558. 

Wis.—^Federal Asbestos Co. v. Zim- 
merman, 177 N.W. 881, 171 Wis 
694. 

(4) The testimony of plaintiff's 
witness that letter, which defendanta 
denied receiving, was mailed in or- 
dinary course of business is a con- 
cluslon merely, which dld not war¬ 
rant admission of letter In evidence. 
—James B. Cashman, Inc. v. Spell- 
man, 251 N.Y.S. 240, 233 App.Div 
45. ' 

BecMpts for registexed letters 

(1) A post office return receipt of 
registered letter, which was deliv¬ 
ered to, and signed by, the addressee 
or his purported agent, wlll be re¬ 
ceived €Ls evidence of receipt of no- 
tice contalned in the letter, unless 
sufficient evidence Is furnished that 
agent signing for addressee was not 
authorlzed to receive and receipt for 
the letter.—McCaskey Register Co. v. 
Lumpkin, LaApp., 197 So. 640, deny- 
ing rehearing 196 So. 852. 

(2) Recelpts for registered letters 
and retum receipts do not prove 
themselves; they must be properly 
authenticated in order to serve as 
proof of receipt of the letters.—Cen¬ 
tral Tnist Co. V. City of Des Moines, 
218 N.W. 680, 206 lowa 742. 

71. U.S.—^American Credit-Indemni- 
ty Co. of New York v. E. R. Apt 
Shoe Co., C.C.A,N.H., 74 P.2d 346, 
97 A.L.R. 1460. 

Mass.—Chrlstopher v. Musolino, 185 
N.E. 124, 241 Mass. 202. 

—^Kern v. Kem, 93 Pa.Super. 500. 

Tindlng letter among decedesLfs ef¬ 
fecte 

The flnding of a letter among the 
effects of a testator does not estab- 
lish that it was ever received by or 
read to him, particularly where the 
proof discloses that mail addressed 
to him was generally received by his 
attendant and nurse,, who was 
charged wlth undue influence.—^Mc- 
Kaig V. Appleton, 124 N.E. 696, 289 
111. 301. 

72. U.S.—U. S. V. Meakins, C.C.A 
Mont., 96 P.2d 761. 

Vt.—Nlles V. Danforth, 122 A. 498, 
97 Vt. 88. 
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erwise,^* and hence evidence establishing the re- 
ceipt of a letter, accompanied by proof of the date 
on which it was written, dispenses with the neces- 
sity of providing in detail the addressing, stamp- 
ing, and deposit thereof, where there is no objection 
to the form in which the evidence is introducedJ^ 
The postmark on the envelope which contained a 
letter, or the date of the letter itself, is admissible 
for the purpose of showing the date on which the 
communication was mailed and receivedJS The 
fact that the addressee denies receipt of the letter 
does not render proof of its mailing inadmissible 
and despite such denial the question of whether or 
not he received it is for the jury.77 

Letters containing admissions. Where a letter 
proved to have been written by the party against 
whom it is sought to be used in evidence is offered 
as containing an admission or declaration against 
interest no proof of delivery of the letter is re- 

quired.78 


Reply by addressee. Where a letter has been an- 
swered by the addressee, it must be presumed that 
it was received, and hence a copy of such letter may 
be admitted in evidence without proper proof of 
the mailing or the delivery of the original.7^ 

§ 708. Address or Direction 

Regardiess of how a letter was addressed or directed, 
Is admissible against the writer, and against the party 
charged wIth its receipt if he actually received It. 

Where a letter is shown to have actually come 
into the possession of the party against whom it is 
offered, it may be received, although it was incor- 
rectly addressed,or was addressed or sent to a 
third person.^l A relevant letter may be received 
against the writer although it was not addressed to 
anyone,82 or was directed to a person other than 
the one for whom the evidence shows it to have 
been intended.^^ 


6. P&OTOGRAPHS AJH) OtHEB PlCTUBES 


§ 709. In General 

As a general rule, whenever the appearance of a per¬ 
son, place, or object is relevant, a photograph or picture 
thereof which Is practically instructive is admissible to 
explain the evidence and aid in its applicatlon and to as- 
sist the court or Jury In understanding the case. 

Photographs and pictures, it is said, stand on the 
same footing as diagrams, maps, pians, etc.,®^ and 
as a general rule whenever it is relevant to describe 


a person, place, or thing, photographs or pictures 
are admissible for the purpose of explaining and 
applying the evidence and assisting the court or jury 
in understanding the case.^s Indeed it has been 
said that the practice of admitting photographs in 
evidence in all proper cases should be encouraged, 
as such evidence usually clarihes some issue and 
gives the jury and the court a ciear er comprehen- 
sion of the physical facts than could be obtained 


73. 111.—^ITorth American Acc. Ins. 

Co. V. Williamson, 118 Ill.App. 670. 
Mo,—iSills V. Burge, 124 S.W, eO-fi, 
141 Mo.App. 148. 

Beftisal to acoept letter 
In action to recover for purchase 
prlce of cloth sold, where defendant, 
after he had notifled plaintiff over 
phone that he rejected the goods, 
sent a reglstered letter givlng the 
reason for the rejectlon, and It was 
proved by the letter carrier that he 
presented the letter to plaintiff and 
that plaintiff refused to receive it, 
court erred in refusing to receive the 
letter in evidence, and only allowing 
the envelope to be marked in evi¬ 
dence.—^Klein v. Smith, 187 N.Y.S. 
422, 196 App.Div. 870, motion denied 
188 N.Y.S. 930, 196 App.Div. 955. 

74 W.Va.—Campbell v. Beard, 50 
S.E. 747, 67 W.Va. 601. 

7S. Ga.—^Rylee v. Statham Bank, 67 
S.E. 383, 7 Ga.App. 489. 

7a Ala—Corinth Bank & Trust Co. 
v. Cochran, 121 So. 66, 219 Ala 81. 

77- XJ.S.—^Myers v. Moore-BUle Co., 
C.C.A.Tex., 279 F. 23«. I 


«Mass.—^Barry v. MacNeill, 143 N.E. 
901, 249 Mass. 279. 

78. Ga—^Austin v. Liong, 57 S.E. 964, 
1 GaApp. 258, 259. 

22 C.J. p 910 note 10. 

To whom written admissions must 
be made see supra $ 282. 

79. S.C.—Willis V. Hammond, 19 S. 
E. 310, 41 S.C. 153. 

80. N.J.—Gurtman v. Harris, 156 A. 
329, 9 N.J.Misc. 1064. 

Va.—^Kentucky Virginia Stone Co. v. 

Portner, 165 S.E. 401, 159 Va 234. 
22 C.J. p 910 note 11. 

81. Neb.—^Eldridge v. Hargreaves, 
46 N.W. 923. 30 Neb. 638. 

88. Ark.—^Armistead v. Brooke, 18 
Ark. 621. 

22 C.J. p 910 note 13. 

83. Vt—Wilkins V. Burton, 5 Vt 
76. 

84. Colo.—^Reed v. Davidson Dairy 
Co., 60 P.2d 632, 97 Colo. 462. 

Mich.—^Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19. 

Miss.—Gulf Research Development 
Co. V. Linder. 170 So. 646, 177 Miss. 
123. 

Mont.—^Pulton v. Chouteau County 
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Farmers' Co., 37 P.2d 1025, 1029, 98 
Mont. 48, citing Corxms Jnxls—Mc- 
Nair v. Berger, 15 P.2d 834, 92 
Mont. 441. 

Okl.—^Missouri Pac. R. Co. v. Steel, 
284 P. 21, 141 Okl. 133. 

Or.—Conn v. Oregon Electric Ry. Co., 
300 P. 342, 346, 137 Or. 76, quoting 

Corpus Jurls. 

Tex.—Texas Employers' Ins. Ass"n 
V. White, Clv.App., 68 S.W.2d 611, 
514, quoting Oorpns JtuIb, error 
dismissed. 

22 C.J. p 913 note 32. 

Maps, diagrams, etc. see infra S 
730. 

8B. U.S.—^Trucking, Inc., v. Krotzer, 
C.C.A.Ohio, 106 F.2d 447. 

Ala—^Law v. Gulf States Steel Co., 
175 So. 322, 27 AlaApp. 484, cer¬ 
tiorari denied 175 So. 326, 234 Ala 
352. 

Cal.—^Edelson v, Higglns, App., 111 
P.2d 668—^Miller v. Silvester, 36 P. 
2d 887, 140 Cal.App. 345—Olson v. 
Meacham, 19 P.2d 527, 129 CaL 
App. 670—^Hayes v. Emerson, 294 
P. 765. 110 Cal.App. 470. 

Fla—City of Miami v. McCorkle, 199 
So. 675. 
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from tlie tcstimony of witncsses.** However, it is 
essential that the photographs should be practically 
instructivc as evidcnce,®^ and, it has becn statcd, 
substantially nccessary.®® 

Photographs should be cxcluded where they are 


irrelevant or immaterial.*® They should be exclud- 
ed where they would confuse or mislead rather than 
aid the jury,®® distract the jury’s attention from the 
main issues,®! or unduly emphasize the claims or 
the evidence of one of the parties,®® or where the 


Id»ho.-State « rM. McKelvey v. 
Styner, 72 r.2d 705, 58 Idano 
233, citini? Oorpa* Juri». 

Ind.—Putman v. Murden, 184 N.B. 
7S8, 799, 97 Ind.App. 313, cStJngr 
Corpo» Juri»—Haven v. Snyder, 176 
X.E. 149, 93 Ind.App. 54. 
lovrtL .—Oose v. True, 198 X.W. 528, 
197 lowa 1094. 

Mont.—Fuiton v. Chouteau County 
Farm^rs* Co., 37 P.2d 1025, 1029, 
9^ Mont. 48, cltinsr Ctorpti» Juri». 
X.J.—Ellls V. Rosenberg, 1S8 A. 499, 
15 X.J.Misc. 37. 

X.C.—Queen City Coach Co. v. Lee, 
11 S.R2d 341, 218 N.C. 320. 
Ohio.—Smith v. Cincinnati Traction 
Co., 24 Ohio X.P.. X.S., 665. 

Okl.—Schaff V. Coyle, 249 P. 947, 121 
Okl. 228. 

Or.—Conn v. Oregon Electric Ry. Co., 
300 P. 342, 346, 137 Or. 75, quotingr 
Coxpus JtLzi». 

Pa.—^Adamczuk v, Holloway, 13 A.2d 
2. 338 Pa- 263. 

Tenn.—Radnor TVater Co. v. Draugh- 
on. 89 S.W.2d 186. 19 Tenn.App. 
371. 

Tex—Teras Employers* Ins. Ass*n v. 
White, Civ.App., 68 S.W.2d 511, 514, 
error dlsmissed, quotingr Corpu» 
Juris—Martin v. Bell-Woods Co., 
Civ.App.. 57 S.W,2d 271. 

Utah.—Blake v. Harding, 180 P. 172, 
54 Utah 158. 

—City of Barahoo v. Excelsior 
Creanvery Co., 177 N.W. 36, 171 
Wls. 242. 

22 C.J. P 913 note 33. 

AjdinlssloiL to flhow relatioii» 'betwseu 
porsoBS 

In will contest. where Principal 
beneflciary testifled concemingr in¬ 
timate relations between herself and 
testatrix there waa no error in per^ 
mittins her to exhlbit photographs of 
herself and testatrix, taken with each 
of latter^s husbands, one picture he- 
ing taken when witness was very 
small child.—Sloan v. Xewman, 266 
S,W. 267, 166 Ark. 259. 

ptaotograph misrepresentliig ohjeot 
The objection that a photograph 
may be so made as to znisrepresent 
the object Is generally dlrected 
against its testimonial soundness, 
but ia of no validity. 

Ind.—^Haven v. Snyder. 176 N.E. 149, 
162, 93 Ind.App. 64. 

Fa.—^Adamezuk v. Holloway, 13 A.2d 
2, 338 Pa. 263. 

88. Or.—Conn v. Oregon Electric 
Ry. Co., 300 P. 342, 346. 137 Or. 
76, quoting Corpus Juzis. 

Wash.—^Keseleff v. Sunset Highwav 
Motor Freight Co., 60 P.2d 720, 187 


Wash. 642—Kelly v. Spokane. 146 
P. 57. 83 Wash. 55. 

XTonverbal modo of esrprossing tos- 
timony 

“A photograph - . is used only 
as a *non-verbal mode of expressing 
a witness’ testimony' • • • «-nd 

as a testimonial aid it may often help 
the jury to understand the evidence 
’more clearly than they could from 
the words of any witnesses.’"— 
Finch V. W. R. Roach Co., 295 N.W. 
324, 327, 295 Mich. 589. 

87. U.S.—United Verde Extenslon 
Mining Co. v. Jordan, C.C.A.Ariz., 
14 P.2d 304, afflrming, D.C., Jor¬ 
dan V. United Verde Copper Co., 9 
P.2d 144, afflrmed United Verde 
Copper Co. v. Jordan, C.C.A., 14 
F.2d 299, certiorari denied 47 S.Ct. 
243, 273 U.S. 734, 71 L.Bd. 865. 
Cal.—^Haskins v. Southern Pac. Co., 
39 P.2d 895, 3 Cal.App.2d 177. 
Conn.—Walsh v. Studwell. 135 A. 654, 
105 Conn. 463. 

Mont—Hali v. Northern Pac. Ry. Co., 
186 P. 340, 56 Mont. 537. 

N.T.—Jardella v. Welin Davit & 
Boat Corporation, 220 N.Y.S. 116, 
219 App.Div. 353. 

R.I.— Souza V. United Electric Rys. 
Co., 152 A. 419, 421, 61 R.I. 124, 
clting Corpus Juris. 

Tenn.—^Mobile & O. R. Co. v. Keith, 
6 Tenn.App. 18. 

22 C.J. p 914 note 35. 

Sisnllaxity to subjeot matter lavolved 
In an action for damages to plain- 
tifTs pasture lands through defend- 
anfs acts In allowing oil to escape 
into a stream from which it was 
carried over the lands at time of 
overflow, pictures of oil field were 
not admisslble where it did not ap- 
pear that conditions surrounding op¬ 
erat ions in the fleld were simi lar to 
those surrounding the operations in 
the field where the damage occurred. 
—Sussex Land & Live Stock Co. v. 
Midwest Refining Co., D.C.Wyo., 276 
P. 932, afflrmed, C,CJL, 294 P. 597. 

8& Pa.—^Adaiuczuk v. Holloway, 13 
A.2d 2, 338 Pa. 263. 

Tex—Massachusetts Bonding & In¬ 
surance Co. V. Worthy, Civ.App., 
9 S.W.2d 388, 393, error dlsmissed, 
clting Corpus Ju^ 

Wis.—Cottrill v. Pinkerton, 248 N.W. 

124, 126, 211 Wis. 310. 

22 C.J. p 914 note 36. 

Cumulatlvs eviduios 

Photographs may be properly ex- 
cluded where they are merely cumu- 
lative evidence on an Issue already 
conclusively proved or admitted. 


Minn.—State, by Peterson ▼. An¬ 
drews, 297 N.W. 848. 

N.H.—^Hackett v. Boston & M. R. R., 

6 A.2d 139, 89 N.H. 614. 

Ohio.—Paul A. Sorg Paper Co. v. 
Hayes, 182 N.E. 886, 43 Ohio App. 
140. 

Photographs addlng nothlng to uu 
derstaxuUng of matter 
In motorisfs action for injuries 
sustalned in automoblle colllsion, re- 
fusal to admit photogrraphs of high- 
way was not error, even if proto- 
graphs were a correct representatlon 
of the situatlon at the time of the 
accident, where jury could thorough- 
ly understand the matters sought to 
be illustrated from the testimony and 
another photograph In evidence.— 
Dermott Grocery & Commission Co. 
of Eudora v. Meyer, 101 S.W.2d 443, 
193 Ark. 591. 

89. Ala.—^Blrmingham Baptist Hos- 
pital V. Blackwell, 128 So. 389, 221 
Ala. 226—^Bradley v. Lewls, 100 So. 
324, 211 Ala. 264. 

Minn.—Christopherson v, Custom 
Laundry Co., 229 N.W. 136, 179 
Minn. 325. 

Tex—Texas Motor Coaches v. Palm¬ 
er, Civ.App.. 97 S.W.2d 263, re- 
versed on other grounds 121 S.W.2d 
323, 132 Tex 77. 

Negative evidence 

Photogrraphs showing a horse 
hitched to a carriage and standlng at 
rest, ofCered to show Its conduct 
whlle in hamess and to show its 
gentle disposltion, are not admlssible 
to disprove that the horse had the 
habit of kicking.—^Morgan v. Hen- 
drick, 67 A. 702, 80 Vt 284. 

9a Ark.—^Arkansas Power & Llght 
Co. V. Marsh, 115 S.W.2d 826, 196 
Ark. 1136. 

B»la.—City of Miaml v. McCorkle, 199 
So. 575. 

K.D.—Wyldes v. Patterson, 163 N.W. 
630. 31 N.D. 282. 

Pa, —Lutas v. Allegheny County, 195 
A. 1, 327 Pa. 687. 

•V^ash.—^Finholt v. City of Seattle, 247 
P. 960, 139 Wash. 497. 

■VVis.—Cottrill V. Pinkerton, 248 N.W. 
124, 211 Wis. 310. 

91. Ala.—^Birmingham Baptist Hos¬ 
pita! v. Blackwell, 128 So. 389, 221 
Ala. 225. 

Fla.—MardorfiC v. State, 196 So. 626. 
Tex—Willis v. State. 90 S.W. 1100, 
49 TexCr. 139. 

92. Fla.—^Mardorfl v. State, 196 So. 
625. 

Md.—Klrach v. Ford, 183 A. 240, 
170 Md. 90. 
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natural effect of their introduction in evidence would 
be to arouse the sympathies or prejudices of the 
jury, rather than to throw any real light on the is- 
sues.®^ 

Photographs are admissible as secondary evidence 
of objects which cannot for one reason or another 
be produced in court,®^ and they are also admissi¬ 
ble as demonstrative evidence.^® Photographs are 
generally inadmissible as original or substantive ev¬ 
idence, but they must be sponsored by a witness 
whose testimony they serve to explain and illus- 
trate,9® although they may be admitted not only as 
representing things to which a witness testifies from 
his independent observation, but also as direct evi¬ 
dence of things which have not been described by 
a witness because they had not, or, as in the case of 
X-ray pictures, could not have, come within his ob- 


servation.®*^ 

Motion pictures. A motion picture film is but a 
series of stili photographs,®® and its introduction 
and exhibition in evidence may be permitted®® un¬ 
der the same basic principies as govern the admis- 
sibility of stili photographs.^ 

A motion picture may be excluded on grounds 
which are sufficient to exclude a stili photograph,^ 
as well as on grounds peculiarly applicable to mo¬ 
tion pictures, as for example on the ground that 
an exhibition in the court room would unduly delay 
the trial or resuit in confusion.® 

Enlarged pJiofographs. It is no objection to the 
admissibility of a photograph that it is enlarged, 
showing the subject or object magnified, where this 
does not have a tendency to mislead.^ 


Or._^De Witt v. Sandy Market, 116 

P.2d 184, 193, citingr Corpus Juris. 
22 C.J. P 914 note 39. 

93. Fla.—Mardorff v. State, 196 So. 
626, 630, cltlng Corpus Juris. 

Tex.—Southern Transp. Co. v. Adams, 
Civ.App., 141 S.W.2d 739, 744. error 
dlsmlssed, judgrment correct, clting 
Corpus Juris. 

■V7IS.—Cottnll V, Plnkerton, 248 N.W. 

124, 211 Wis. 310. 

22 C.J. P 915 note 40. 

94. Conn.—Cunningham v. Fair 

Haven & W. R. Co., 43 A. 1047, 72 
Conn. 244. 

22 C.J. P 916 note 41. 

95. Minn.—Stewart v. St. Paul City 
R Co., 80 N.W. 866, 78 Minn. 110. 

96. Conn.—Hurlhurt v. Bussemey, 
126 A. 273, 101 Conn. 406. 

Mich.—Finch v. W. R. Roach Co., 
295 N.W. 324, 296 Mich. 689— 

Pearce v. Rodell, 276 N.W. 883, 
283 Mich. 19. 

Mo.—^Baustian v. Young, 63 S.W. 
921, 152 Mo. 317, 76 Am.S.R 462 
—^Bretail v. Missouri Pac. R Co., 
App., 239 S.W. 597. 

N.C.—Queen City Coach Co. v. Lee, 
11 S.E.2d 341, 218 N.C. 320—Pear- 
son V. Luther, 193 S.B. 739, 212 N. 
C. 412—Kelly v. Raleigh Granite 
Co., 166 S.E. 617, 200 N.C. 326— 
Huneycutt v. Cherokee Brick Co., 
146 S.E. 227, 196 N.C. 666—Elllott 
V. Tallassee Power Co., 128 S.E. 
730, 190 N.C. 62. 

Pa.—^Adamczuk v. Holloway, 13 A.2d 
2, 338 Pa. 263. 

22 aj. p 915 note 43. 

Slscosslou of rule 

"A picture ... is, for evidential 
purposes simply nothing, except so 
far as it has a human heing*s cred¬ 
it to support it. It is mere waste 
paper—a testimonial nonentity. It 
speaks to us no more than a stick or 
a stone. It can of itself teli us no 
more as to the existence of the thing 


portrayed upon it than can a tree 
or an ox. We must somehow put a 
testimonial human being behind it 
(as it were) before it can be treated 
as having any testimonial standing 
in court. It is somebody's testi¬ 
mony—or it is nothing.”—^Haven v. 
Snyder, 176 N.E. 149, 161, 93 Ind.App. 
54. 

97. lowa.—State v. Matheson, 103 N. 
W. 137, 130 lowa 440, 114 Am.S.R 
427, 8 Ann.Cas. 430. 

Admission of X-ray photogrraphs to 
Show physical condition see in¬ 
fra § 712, 

98. C^al.—^Heiman v. Market St. Ry. 
Co., 69 P.2d 178, 21 CaJ.App.2d 
311. 

Mo.—Morris v. E. L Du Pont De 
Nemours & Co., 139 S.W.2d 984, 
129 A.L.R 352. 

99. Cal.—^Heiman v. Market St. Ry. 
Co., 69 P.2d 178, 21 Cal.App.2d 311. 

Mich.—Rogers v. City of Detroit, De¬ 
partment of Street Railways, 286 
N.W. 167, 289 Mich. 86. 

Neb.—^Denison v. Omaha & C. B. St. 
Ry. Co., 280 S.W. 905, 135 Neb. 
307. 

Freseuce iu court of photographer 
In personal injury action, motion 
pictures showing plaintill at play 
were admissible, notwithstanding 
presence in court of moving camera 
operator who could testify as to what 
he saw when he took pictures, since 
operator could not describe In detall 
just how the plaintifC was doing such 
things, as was done by use of cam¬ 
era.—McGoorty v. Benhart. 27 N.B.2d 
289, 306 IlLApp. 468. 

1. Fla.—Gulf Life Ins. Co. v. Stos- 
sel, 179 So. 163, 131 Fla. 127, 
modifying 176 So. 804, 131 Fla. 
268. 

Miss.—^Metropolitan Life Ins. Co. v. 
Wright, 199 So. 289, followed in 
Metropolitan Life Ins. Co. v. 
Larkin, 199 So. 293. 

, Mo.—^Morris v, B. L Du Pont De Ne- 
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xnours & Co., 139 S.W.2d 984, 129 
A.L.R 352. 

2. Mo.—^Morris v. B. I. Du Pont De 
Nemours & Co., supra. 

Selevancy of evidanee 

In an action for personal Inju¬ 
ries to a vaudeville dancer, who was 
struck by an automobile, it was re- 
versible error to permit the introduc¬ 
tion in evidence, over defendanfs ob¬ 
jection, of a motion picture showing 
a vaudeville performance prior to 
the accident, in which plaxntiff, who 
had an artificia! leg which dld not 
prevent him from carrying on his 
Work, was dancing, since it brought 
before the Jury irrelevant matter, 
hearsay, and incompetent evidence, 
tending to make a farce of the trial. 
—Gibson v. Gunn, 202 N.Y.S. 19, 
206 App.Div. 484, affirmed 202 N.T.S. 
927, 208 App.Div. 709. 

3. Md.—State v. United Railways & 
Electric Co. of Baltimore, 159 A. 
916, 162 Md. 404, 83 A.L.R 1307. 

N.T.—^Boyarsky v. G. A. Zimmerman 
Corporation, 270 N.Y.S. 134, 240 
App.Div. 361. 

Bxhihltiou for publiclty 

Moving pictures should not be per- 
mltted in evidence if their use is 
solely for purpose of advertisement 
or to obtain publiclty.—^Boyarsky v. 
G. A. Zimmerman Corporation, su¬ 
pra. 

Fiehures seusatlonal and uimeoassary 

Court should refuse to permit ex- 
hibltion of moving pictures if they 
are sensational only and unnecessary, 
particularly where the facts may be 
described or evidence submitted in 
another form.—^Boyarsky v. G. A. 
Zimmerman Corporation, supra. 

4. CaL—Sim v. Weeks, 45 P.2d 350, 
867, 7 CaLApp.2d 28, quoting Cor¬ 
pus Juris. 

Ga.—Western & A. R R v. Reed, 
134 N.E. 134, 139, 35 Ga»App. 538, 
quoting Corpus Juris. 
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^farks on ph^tograplu. It has been held to bc 
no objection to the admissibility of a photograph 
that it bcars explanatory marks. whcre each mark 
or location matcrial tn thc case is verified by wit- 
nesses.' On the other hand, it has been considered 
that the efficacy of a photograph as an instrtiment 
of evidencc is destroyed by the fact that hearsay 
statements are written on the back of it.® 

\oSice to adverse party. It is not essential to the 
admissibility of photographs that the adverse party 
shotild have been notified of the intention to take 
them.^ 

§ 710. To Show Personal Appearance or 
Identity 

Photographs may be admitted on questlons of per¬ 
sonal appearance or Identity. 


32 C.J.S. 

Photographs may be admitted in evidence on ques- 
tions of personal appearance or identity,® as, for 
instance, of a deceased person® or one who is 
charged with the commission of a particular act,to 
and have also been held admissible to establish a 
likeness between a child and its putative father.n 
If the photograph is not practically instructive it is 
properly excluded.^® 

§ 711. To Show Physical Condition 

Photographs may be admitted to prove the physical 
condition of a person at a particular time. 

Photographs may be admitted to prove the phys¬ 
ical condition o£ a person at a particular time,13 
or the existence, nature, and location of wounds or 
injuries,where such evidence is relevant, as in 
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Xex.—I^atham v. Houston L»and & 
Truat Co., Clv.App., 62 S.W,2d 519, 
523, error dismiased, quotin^ Cor- 
iras Juris. 

22 C.J. p 918 note 72. 

Bnlarsreinent of: 

Photograph of wrltlng In evidence 
see infra § 714. 

X-ray picture aee Infra S 712. 
Proof of accuracy see infra S 716. 

5. lowa.—In re Cheney*s Estate, 274 
N.W. 5, 9. 223 lowa 1076, quotlng 
Corpus Jtuls. 

22 C.J. p 919 note 75. 

d. N.J.—State V. Rombolo, 99 A. 

434, S9 N.J.Law 565. 

7- Tex.—Hawkins v. Missouri, K. & 
T. R. Co.. 83 S.W. 52, 36 Tex.Civ. 
App. 633. 

& N.J.—^Daley v, Public Service Co- 
Ordlnated Transport, 156 A 780, 9 
N.J.2>£isc. 683. 

Tex.—Culpepper v. Hoyds America, 
Civ.App., 140 S.'SV.2d 330, error dis- 
missed, judgment correct—Tolivar 
V. Howth, Civ.App., 100 S.W.2d 
1090, error dsimissed. 

Va.—Lawson v. Darter, 160 S.E. 74, 
157 Va. 284. 

Wia,—Cottrlll v. Plnkerton, 248 N.W. 
124, 211 Wis. 310. 

22 C.J. p 913 note 33 [cl, [d], p 915 
note 45. 

Photographs of tlnffaxpziiLts 

In action on burglary pollcy, pho- 
tographs of flngerprints which were 
not those of members of famlly hav- 
ing access to building were properly 
admitted although they were not 
shown to be those of intruder.—^New 
Amsterdam Casualty Co. v. James, 
166 So. 313, 122 Fla. 710. 

9. Ga.—Interstate Life & Accident 
Co. V. Stonecypher, 188 S.E. 294, 
54 Qa.App. 497—^Western & A H. 
R. V. Reed, 134 S.E. 134, 35 Ga. 
App. 638. 

N.H.—Hackett v. Boston & M. R. R., 
6 A2d 13», 89 N.H. 514. 

22 G.J. p 915 note 46. 


To Show capacity to render Services 
In action for death, deceased 
child's picture was admissible to as- 
sist jury in determining child*s ca- 
pacity to render services.—City Ice 
Delivery Co. v. Turley, 160 S.B. 617, 
44 Ga.App. 32. 

On. issna of testamentary oapaelty 
In will contest on ground of lack 
of testamentary capacity and undue 
influence, photograph of deceased 
testatrix showing her personal ap¬ 
pearance at about time will was 
exeeuted was competent as tendlng 
to Show her appearance, vigor, tem- 
perament, and apparent strehgrth of 
character at time.—^Brownlia- v. 
Brownlie, 191 N.E. 268, 367 111. 117, 
93 AL.R. 1041. 

10. R.I.—State V. Elwood, 24 A. 

782, 17 R.L 763. 

22 C.J. p 915 note 47. 

IL Cal.—^In re Jessup, 21 P. 976, 22 
P. 742, 1028, 81 Cal. 408, 6 L.R.A 
594. 

Kan.—Shorten v. Judd, 42 P. 837, 66 
Kan. 43, 64 Am.S.R. 587. 

12. Md.—Brotherhood of Locomotive 
Flremen & Bngineers v. Nash, 126 
A 441, 144 Md. 623. 

13. Cal.—Crabbe v. Rhoades, 282 P. 
10, 101 CaLApp. 503. 

Ga.—Interstate Life & Accident Co. 
V. Stonecypher, 188 S.B. 294, 54 
Ga.App. 497. 

N.H.—^Hackett v. Boston & M. R. R., 
6 A2d 139, 89 N.H. 614. 

N.J.—^Daley v. Public Service Co- 
Ordinated Transport, 166 A 780, 
9 N.J.Misc. 683. 

Va.—^Lawson v. Darter, 160 S.B. 74, 
76, 157 Va. 284, quoting Corpns 
Jnzls. 

Wash.—KeselelE v. Sunset Highway 
Motor Freight Co., 60 P.2d 720, 187 
Wash. 642. 

22 G.J. p 916 note 49. 

To Show sise 

(1) Comparative size for two per¬ 
sona may be shown by a photograph. 
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—Commonwealth v. Keller, 43 A 198, 
191 Pa. 122. 

(2) In action against railroad for 
death of elghteen month old child 
who had wandered upon track and 
was struck by train, a picture of 
child taken only a short time before 
accident was admissible, where 
child's size was in question.—Mis- 
sourl Pac. R. Co. v. Maxwell, 109 S. 
W.2d 1264, 194 Ark. 938. 

Artifloial oolorlng 

On the issue of extent of dlsflgure- 
ment resulting from automoblle ac¬ 
cident, photograph of plalntiff taken 
before the accident was not rendered 
inadmlssible because it was artificial- 
ly colored before the personal inju¬ 
ries were sustained, where the fact 
of artificial coloring was made known 
to the Jury,—^Harris v. Snider, 184 
So. 807, 223 Ala. 94. 

Mbtlon plctures 

(1) Motlon pictures showing a per¬ 
son performing certain acts are ad¬ 
missible on the issue of the personas 
physical capacity to perform such 
acts at the time.—^Heiman v. Market 
St. Ry. Co., 69 P.2d 178, 21 CaLApp. 
2d 311. 

(2) Moving pictures taken of plaln- 
tilf eleven months after accident 
without plaintifTs knowledge while 
he was walking along Street were 
admissible to disprove his clalm 
that he was physically Incapable of 
working as resuit of accident— 
Boyarsky v. G. A Zimmerman Cor¬ 
poration, 270 N.T.S. 134, 240 App.Div. 
361. 

14. Alau—^Birmlngham Baptlst Hos- 
pital V. Blackwell, 128 So. 389, 221 
Ala. 225. 

Cal.—^Packard v. Moore, 71 P.2d 922, 
9 Cal.2d 671. 

Mich.—^Perrl v. Tassie, 292 N.W. 370, 
293 Mlch. 464. 

Mo.—^Lackey.v. Missourl & K. I. By. 

Co., 264 S.W. 807, 306 Mo. 260. 

N.J.—^Doherty v. American Bmploy- 
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an action for personal mjuries.^5 

Photographs offered to show physical condition 
have been rejected, however, on the ground that 
they were of an indecent nature,that the injuries 
were such that the jury could be sufficiently advised 
of the facts by a verbal description,!^ or that the 
injured person was in court and might exhibit his 
injury to the jury.i» 

Photographs of anbnals may be admitted for sim- 
ilar purposes.19 

§ 712. - X-Ray Photographs 

An X-ray picture, properly fdentified and shown to 


be accurate, may be admitted In evidence where It tends 
to aid the Jury to underetand the nature and extent of 
the injuries involved. 

When authenticated in the manner shown in this 
section, pictures or skiagraphs produced by an X- 
ray may be admitted in evidence in a proper case.^o 
X-ray pictures may be admitted where they tend to 
aid the jury to understand the nature and extent of 
injuries involved or to throw light on the physical 
condition of a person.^^ 

X-ray photographs should be excluded where they 
are not material to the case and would raise col- 
lateral issues,^^ or where they would not be intel- 
ligible to the jury.^s An X-ray picture of a part of 


ers' Ins. Co. of Boston, Mass., 169 
A. 662, 112 N.J.Law 62. 
pa.—Marcinklewicz v. Kutawich, 87 
Pa.Super. 260. 

S.D.—^Lundgrren v. Mlnty, 266 N.W. 
146, 64 S.D. 217. 

Tenn.—Colonial Baking Co. v. Ac- 
qulno. 103 S.W.2d 613, 20 Tenn. 
App. 696. 

'^ash.—Prather v. Downs, 2 P.2d 709. 
164 Wash. 427. 

Wis.—Cottrlll V. Pinkerton, 248 N.W. 

124, 211 Wis. 310. 

22 C.J. p 916 note 60. 

araesomexLess of pkotogrraph will 
not of Itself render it inadmlssible. 
—^Breedinff*s Danla Drugr Co. v. Run- 
yon. Fla., 2 So.2d 376. 

Place of or person taUn^r picture as 
matexlal 

Photogrraph made of plaintilTs 
fractured arm shortly after removal 
of splints and before tria! of her ac¬ 
tion for damages was admissihle in 
evidence, regardless of where or by 
whom picture was taken.—Toole v. 
Paurine Parisian Dye House, 39 P. 
2d 965, 98 Mont. 191. 

15. Ala.—Blrmingham Baptist Hos- 
pital V. Blackwell, 128 So. 389, 221 
Ala. 226. 

Cal.—Olson v. Meacham, 19 P.2d 627, 
129 Cal.App. 670. 

Mo.—^Lackey v. Missouri & EI. I. Ry. 

Co., 264 S.W. 807, 306 Mo. 260. 

Pa.—^Marcinklewicz v. Kutawich, 87 
Pa.Super, 260. 

Tenn.—Colonial Baking Co. v. Acqul- 
no, 103 S.W.2d 613, 20 Tenn.App. 
696. 

22 CJ. p 916 note 61. 

Photograph exoltlng emotlons of Jury 
In action for injuries sustained 
hy four year old boy when struck 
by automoblle, where injuries and 
treatment were fully described, ad- 
mlssion of photograph showing boy 
lying in bed and portraying weight 
and pulley arrangement on fractured 
legs W6LS not error on ground that 
photograph unduly excited Jury’s 
emotions.—^Hemdobler v. Goodwln, 34 
N.E.2d 8, 810 I11.APP. 267. 


16. Wis.—Guhl V. Whitcomb, 85 N. 
W. 142, 109 Wis. 69. 83 Am.S.R. 
889. 

22 C.J. p 916 note 52. 

17. ‘N.Y. —Cirello v. Metropolitan 
Exp. Co.. 88 N.Y.S. 932. 

18. Wis.—^Baxter v. Chicago & N. W. 
R Co., 80 N.W. 644, 104 Wis. 307. 

22 C.J. p 916 note 64 [aj. 

i 

19. Md.—Weiller v. Weiss, 92 A. 
1028, 124 Md. 461. 

22 C.J. P 916 note 66. 

20. Cal.—Sim v. Weeks, 45 P.2d 350. 
356, 7 Cal.App.2d 28, quoting Cor¬ 
pus Jhrls. 

Del.—^Phillips V. Wilmington & Phila¬ 
delphia Traction Co., 117 A. 241, 1 
W.W.Harr. 593. 

111.—Griswold v. Chicago Rys. Co., 
170 N.E. 846, 339 111. 94, afflrming 
253 I11.APP. 498—^Madison Coal Coi> 
poration v. Industrial Commission, 
160 N.E. 724, 320 111. 65—Stevens 
V. Illinois Cent. R Co., 137 N.E. 
869, 306 111. 370—PoweU v. Myers 
Sherman Co., 32 N.E.2d 663, 309 
HLApp. 12—^Ehrenheim v. Yellow 
Cab Co., 239 Ill.App. 403. 
lowa.—^Klramer v. Henely, 288 N.W. 
610, 227 lowa 604—Wosoba v. 

Kenyon, 243 N.W. 669, 215 lowa 
226. 

Ky.—Louisvllle & N. R Co. v. 

Briggs, 216 S.W. 629, 185 Ky. 676. 
Mass,—^McGrath v. Fash, 139 N.B. 

303, 244 Mass. 327. 

Miss.—^Beard v. Tunitin, 161 So. 688, 
173 Miss. 206. 

N.Y.—^Berlin v. Bulkowstein, 291 N. 
Y.S. 91, 249 App.Dlv. 630—Brady v. 
Comprehensive Omnibus Corpora¬ 
tion, 6 N,Y.S.2d 781. 

Tex.—Southern Underwriters v. Wad- 
dell. Civ.App.. 144 S.W.2d 637— 
Utilities Indemnity Exchange v. 
Burks, Civ.App., 7 S.W.2d 1112, er¬ 
ror dlsmissed. 

W.Va—Jenklns v. Charleston General 
Hospital & Training School, 110 S. 
K 660, 90 W.Va. 230, 22 A.L.R 
323. 

22 C.J. p 916 notes 56, 57. 
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21. Ala.—City of Blrmingham v. 
Mauzey, 108 So. 382, 214 Ala 476. 

111.—Klllilay v. Hawk, 260 Ill-App, 

222 . 

Ind.—^Walker Hospital v, Pulley, 127 
N.E. 559, 74 Ind.App. 659, rehearing 
denied 128 N.E. 933, 74 Ind.App. 
659. 

Ky.—Powell v. Galloway, 16 S.W.2d 
489, 229 Ky. 37. 

Mo.—Bledsoe v. Capital City Laundry 
Co., App., 266 S.W. 1076. 

Xiapse of time between injury and 
picture 

An X-ray picture may be admitted, 
although it was taken a consldera- 
ble period of time after the injury. 
Cal.—Wilbum v. U. S. Gypsum Co., 
60 P.2d 188, 16 Cal.App.2d 111. 

111.—Cooney v. Hughes, 84 N.E.2d 
566, 310 I11.APP. 371. 

N.J.—^Daniel v. Elmer, 167 A. 761, 
11 N.J.Misc. 632, rule discharged 
173 A 911, 113 N.J.L.aw 227. 

22. Vt.—Davls V. Dunn, 98 A. 81, 
90 Vt. 253. Ann.Cas.l918D 994. 

Photograph of subsequelut injury 
An X-ray photograph of an injury 
received subsequent to the injuries 
for which recovery is sought agalnst 
defendant and for which defendant 
is not responsible should not be ad¬ 
mitted.—Southern Ry. Co. v. Lock- 
ridge, 130 So. 657, 222 Ala 15. 

Photograph not showing injuries 

(1) Trial court did not err in ex- 
cludlng defendant's offer of X-ray 
pictures taken of plaintlff a few 
days after the accident, where, ac- 
cording to medical testimony of de- 
fendant*s witness, injuries complaln- 
ed of by plaintiff would not appear 
in those pictures.—City of Tulsa v. 
Macura, 100 P.2d 269, 186 Okl. 674. 

(2) Where only the adverse par- 
ty*s witness testified that the X-ray 
picture did not show the injury com- 
plained of, its admission was not er¬ 
ror.—Cooney v. Hughes, 34 N.E.2d 
666, 310 I11.APP. 371. 

23. 111.—Colesar v. Star Coal Co., 

, 99 N.E. 709, 255 111. 632. 
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the bofly of a stranifcr to thc action may bc admit- 
tttl to cnable the jury to compare it with the al- 
kc:cd abnormal condition shown on the picture of 
plaintiff,”* but. whcre an X-ray picture of another 
pcr^on has nothinpr to do with thc case» it is prop- 
cTly excIuded.-5 Where an X-ray picture is part 
of the information acquired by a physician who is 
incompetcnt to tcstify, the X-ray picture is likewise 
incompetent.-® 

According to some authorities an X-ray picture is 
admissible only in connection with the testimony of 
a competent reader of such photographs,^'^ but ac- 


cording to other authorities it may be admitted even 
in the absence of explanation by an expert.28 

Authcntication, An X-ray picture cannot be au- 
thenticated in the same manner as an ordinary pho- 
tograph, that is, by testimony that it is a correct 
representation of the object it purports to picture, 
since it purports to show only shadows of objects 
not otherwise visible to the eye.2» To authenti- 
cate an X-ray picture two things are generally re- 
quired: (1) It must be shown that the picture of- 
fered is actually a picture of the object or part of 
the body of which it is claimed to be a picture.^O 


24. Cal.—Bruce v. Western Pipe & 
Strel Co.» X60 P. 6G0. 177 Cal. 25 
—0»*Martin! v. McDonnell. 58 P.2d 
17*1. 11 Cal.App.2d 405. 

Masa.—McGrath v. Fash, 139 X.B. 
303. 244 Mass. 327. 

MInn.—Draxten v. Brown, 267 N.W. 
498» 197 Minn. 511. 

Wash.—Xorland v. Peterson, 13 P.2d 
483» 169 Wash. 380. 

XdanilfloatloxL as io sex 

In action for personal injuries» 
ixcludinc: X-ray photo^raph claimed 
to be photograph of a normal pelvic 
cavlty, proposed to be introduced in 
evid»;nce for purpose of comparin^ it 
with X-ray photographs of plaintlfX*s 
pelvic cavlty, was not error where 
proffered photograph was not Identi- 
fled as that of a man or of a woman. 
—Ralph V. MacMarr Stores» 62 P.2d 
1285» 103 Mont. 421. 

25. N.J.—^Eg^rert v. Binder, 125 A. 

106. 100 N,J.Law 174» 1 N.J.Misc. 1 
555. I 

25. Miss.—^Tonkel v. Yazoo & M. V. 

R. Co.» 154 So. 351, 170 Miss. 321. 
27. Ala.—^Demopolis Telephone Co. 

V. Hood, 102 So. 36, 212 Ala. 216. 
Idaho.—Call v. City of Burley, 62 P, 
Sd 101» 57 Idabo 58. 

X.C.—^Baker v. International Shoe 
Co.. 154 S.E. 667» 199 N.C. 379. 
Okl.—Bucktrot v. Partridge, 265 P. 
768» 130 Okl. 122» followed in 

Bucktrot V. Partrldge, 265 P. 772, 
130 Okl. 126—National Life & Ac¬ 
cident Ins. Co. V. Roberson, 36 P, 
2d 479» 169 Okl. 136. 

Or.—Vale v. Campbell, 263 P. 400, 
123 Or. 632. 

28: Tex.—American Nat. Ins. Co. v. 
Polnts» Civ.App., 81 S.W.2d 762, 
error dismissed. 

a?Sctaxe uiidsmtood by laymaa 
X-ray picture tending to show dis- 
located «Ibow was competent with- 
out explanation by xnedical witness 
where snch picture was sufficiently 
simple to give even a layman a 
tentative idea of the relative posl- 
tions of the bones.—^McMillen v. 
Fbneannon, 276 P. 820, 128 Jgan. 
187» denylng rehearlng 274 P. 237» 
127 Kan. 573. 

2SU CaL—4Sim v. Weeks, 45 F.2d 350, 


356, 7 Cal.App.2d 28, quoting Cor¬ 
pus Jnris. 

Idaho.—Call v. City of Burley, 62 P. 

2d 101. 57 Idaho 58. 

111.—Stevens v. Illinois Cent. R. Co., 
137 N.R 859, 306 111. 370—Ehren- 
heim v. Tellow Cab Co., 239 111. 
App. 403. 

lowa.—^Kramer v. Henely» 288 N.W. 
610, 227 lowa 504. 

Ky.—City of Covfngton v. Bowen, 
230 S.W. 532, 191 Ky. 376. 
W.Va.—Quinn v. Flesher, 102 S.E. 

300. 85 W.Va. 451. 

22 C.J. p 916 note 66. 

30. Ala,—^Demopolis Telephone Co. 

v. Hood, 102 So. 35, 212 Ala, 216. 
Del.—Phillips v. Wilmington & Phil¬ 
adelphia Traction Co., 117 A. 241, 
1 W.W.Harr. 598. 

Idaho.—Call v. City of Burley, 62 P. 

2d 101, 57 Idaho 58. 

111.—^Wlcks V. Cuneo-Henneberry Co., 
150 N.E. 276, 319 111. 344, afflrm- 
ing 234 111.App. 602—Stevens v. 
Illinois Cent. R. Co., 137 N.E. 859, 
306 111. 370—Powell v. Myers 

Sherman Co., 32 N.E.2d 663, 309 
Ill.App. 12—^Ehrenheim v, Yellow 
Cab Co., 239 IlLApp. 403. 

Mo.—^Hodges v. Chevrolet Motor Co., 
App., 116 S.W.2d 170—Chilton v. 
Ralls, 286 S.W. 718, 220 Mo.App. 
355. 

Mont.—^West v. West, 4 P.2d 469, 90 
Mont. 522. 

N.J.—Joy V. Flax, 127 A. 696, 101 
N.J.Law 43. 

Ohio.—^Lake Shore Power Co. v. 
Meyer, 1 N.E.2d 1021, 51 Ohio App. 
534. 

Tex.—Texas Indemnlty Ins. Co. v. 
Phillips, CivA.pp., 163 S.W.2d 603 
—^Texas Bmployers' Ins. Ass*n v. 
Cheek, Civ.App., 63 S.W.2d 1103, 
error dismissed. 

ydentlfieatioiL hald snAdent 

(1) If X-ray photographs are 
identified hy the surgeon under 
whose general direction and for 
whose use they were made, and by 
whom they were used in his diagno¬ 
sis of the hodily injury, they are 
admissible in evidence.—^Rickel v. 
Stockman, 168 A. 467, 111 N.J.Law 
294—Greco v. Schmidt. 129 A. 146, 
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101 N.J.Law 654—^Robinson v. Payne, 
122 A. 882, 99 N.J.Law 136. 

(2) X-ray plates of plaintifTs In¬ 
jury were properly admitted over 
objection that physician did not say 
he made them, where physician tes- 
tified that they were made in his 
presence and under his supervision. 
—Very v. Willi, Mo.App., 293 S.W. 
500. 

(3) Admitting X-ray picture of 
plalntifTs injuries was proper as 
against contention that picture was 
not sufficiently identffied, where 
technlcian had marked on the pic¬ 
ture plaintilTs name, date, and parts 
of body X-rayed and testified as to 
source of Information, notwithstand- 
ing technlcian was not personally 
acquainted with plaintllf and could 
not identify plaintiflt in court room. 
—^Beard v. Turritln, 161 So. 688, 173 
Miss. 206. > 

(4) Where a physician testifled 
that skiagraphs of plaintilTs broken 
bones were plctures of the Injured 
anatomy of plaintllf, an objection to 
the admission in evidence of such 
pictures, on the ground that they 
were not properly identified, was not 
well taken.—^Jones v. Sinshelmer, 
214 P. 375, 107 Or. 491. 

(5) Other cases. 

Idaho.—Reinhold v. Spencer, 26 P. 

2d 796, 53 Idaho 688. 

Ind.—Kickels v. Fein, 10 N.B.2d 297, 
104 Ind.App. 606. 

Ky.—Consolidated Coach Corpora¬ 
tion V. Saunders, 17 S.W.2d 233, 
229 Ky. 284. 

Mlch.—^Roach v. Petrequin, 208 N.W. 

695, 234 Mich. 551. 

Mo.—Olark v. Reisingr, 107 S.W.2d 
33, 341 Mo. 282—Perrlnger v. Lynn 
Food Co., App., 148 S.W.2d 601. 
N.J.—Clark v. Sears, 171 A. 557, 12 
N.J.Misc. 354. 

Tex—^Federal Tlnderwrlters Ex- 
change v. Cost, 123 S.W.2d 332, 
132 Tex 299, affirming, Civ.App., 
115 S.W.2d 706—Southern Under- 
wrlters v. Weldon, Civ.App., 142 S. 
W.2d 674—United Employers' Cas- 
ualty Co. V. Burk, Civ.App., 140 
S.W.2d 671, error granted. 

Wash.—Manos v. James, 110 P.2d 
887. 



32 C. J. S. 


EVIDENCE 


§ 712 


(2) It must be shown by satis factory evidence that 
the picture is accurate, in the sense that it con- 
fomis to the Standard of accuracy of X-ray pic- 
tures generally.3^ Proof tending to a greater or 
lesser degree to establish such accuracy may be fur- 


nished by testimony that the picture was takcn by 
a competent and skilled person^- operating a suit- 
able and properly functioning machine^s in a man- 
ner calculated to bring about a correct resuit.®^ 
Proof more nearly approaching the Standard re- 


Ideutlficatioii lield insTifflclesLt 

(1) In action on war risk policy, 
X-ray photogrraphs were inadmis- 
sible because of insufficient Identifi¬ 
cation, where operator who took 
them was not called as wltness and 
doctor at whose instance photo- 
yraphs were taken testified that 
they were taken by man who did 
doctor’s X-ray work, that Insured 
was referred to such man, and that 
picture was sent down by patient 
as Eoon as it was developed within 
five or ten minutes.—^U. S. v. La 
Favor. C.C.A.Wash.. 72 F.2d 827. 

(2) X-ray films of plaintiff's in- 
Jury were properly excluded where 
neither hospital nurse in chargre of 
X-ray records nor doctor under 
whose supervision X-rays were tak¬ 
en and labeled testilied to identify 
them.—Clark v. Reislng, 107 S.W.2d 
33, 341 Mo. 282. 

31. Cal.—Sim v. Weeks, 46 P.2d 
350, 356, 7 Cal.App.2d 28, Quoting 
CoxptLS Jnxls. 

Del.— V. Cooles, 140 A. 648, 
3 W.W.Harr. 641. 

Idaho.—Call v. City of Burley, 62 P. 
2d 101, 107, 67 Idaho 68, citingr j 
Coxpns jTLTis. 

III.—Garvey v. Chicago Rys. Co., 171 
N.E. 271, 339 111. 276—Kavale v. 
Morton Salt Co„ 160 N.E. 762, 329 
111. 445, affirming 242 Ill.App. 206 
—Wicks V. Cuneo-Henneberry Co., 
150 N.E. 276, 319 111. 344, affirming 
234 IlLApp. 502—Stevens v. Illi¬ 
nois Cent. R. Co., 137 N.E. 869, 
306 111. 370—^Ehrenheim v. Tellow 
Cab Co., 239 Ill.App. 403. 
lowa.—^Wosoba v. Kenyon, 243 N.W. 
569. 215 lowa 226. 

Ky.—Powell V. Galloway, 16 S.W.2d 
489, 229 Ky. 37. 

Mo.—Chilton v. Ralls, 286 S.W. 718, 
220 Mo.App. 355. 

Mont—West v. Wilson, 4 P.2d 469, 
90 Mont. 522. 

N.J.—Greco v. Schmidt, 129 A. 146, 
101 N.J.Law 664—^Robinson v. 
Payne, 122 A. 882, 99 N.J.Law 136. 
Okl.—National Life & Accident Ins. 
Co. V. Roberson, 36 P.2d 479, 169 
Okl. 136—Bucktrot v. Partridge, 
266 P. 768, 130 Okl. 122, followed 
in Bucktrot v. Partridge, 265 P. 
772, 130 Okl. 126. 

Or.—Yarbrough v. Carlson, 202 P. 
739, 102 Or. 422. 

Tex.—Texas Indemnity Ins. Co. v. 
Phillips, Civ.App., 163 S.W.2d 603 
—Traders & General Ins. Co. v. 
Wright. Clv.App., 95 S.W.2d 753, 
758, citing Ck>rpiui Jnxls, and af- 
flrmed Wright v. Traders' & Gen¬ 
eral Ins. Co., 123 S.W.2d 814, 132 


Tex. 172—Texas Employers* Ins. 

Ass*n V. Cheek. Civ.App., 63 S.W. 

2d 1103, error dismissed. 

W.Va.—Quinn v, Plesher, 102 S.E. 

300, 85 W.Va. 461. 

22 C.J. p 916 note 56. 

Evidence held snidcient 

(1) Testimony of a physlcian that 
an X-ray photograph had been taken 
and developed in his presence and 
placed in his possession, and that 
he could read it, was sufficient to 
warrant its admission in evidence 
without testimony of the physlcian 
who took it, being sufficient proof 
of its accuracy and correctness.— 
Phillips V. Wilmington & Philadel¬ 
phia Traction Co., 117 A. 241, 1 W. 
W.Harr., Del., 693. 

(2) X-rays were admissible as 
against contention as to insufficient 
foundation, where skilled techniclan 
who took such pictures described 
method of taking them, and exam- 
ining physlcian «who interpreted 
them was experienced in taking and 
interpreting X-ray pictures.—Bauer 
V. Reavell, 260 N.W. 39, 219 lowa 
1212 . 

(3) X-ray photographs of parts of 
the body are properly admitted when 
it is shown that witness personally 
took or assisted in taking them, that 
they were taken in accordance with 
recognized standards of taking such 
photographs, and that they have 
been continuously in possession of 
witness.—Southern Underwriters v. 
Weldon, Tex.Civ.App., 142 S.W.2d 
674—^United Bmployers' Casualty Co. 
V. Burk, Tex.Civ.App., 140 S.W.2d 
671, error granted. 

(4) Other cases see Reinhold v. 
Spencer, 26 P.2d 796, 53 Idaho 688. 

Evidence h^d insufficient 

(1) In personal injury action per- 
mittlng chiropractor to exhlbit an 
X-ray picture of a spine in conjunc- 
tlon with a human skeleton, and to 
point out to jury that spine was not 
in normal position from base of neck 
to lower extremity of back, was er¬ 
ror, where operator who made X-ray 
did not testify, chiropractor stated 
that a physlcian made X-ray, but 
chiropractor did not say that he or 
physlcian was skilled, and there was 
no evidence as to proper machlne.— 
Gulf Research Development Co. v. 
Linder, 170 So. 646, 177 Miss. 123. 

(2) Admitting X-ray pictures and 
physician’s testimony based solely 
on his interpretation thereof in com- 
pensation action was error where 
physlcian neither took nor super- 
vised taking of pictures, was in 
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room when some of pictures were 
taken, but did not know which ones, 
and had nothing to do with develop- 
ing them.—Laxe Shore Power Co. v. 
Meyer, 1 N.B.2d 1021. 51 Ohlo App. 
534. 

Ealargement 

In action for malpractice in treat- 
ment of fractured arm, eniarged X- 
ray photographs were admissible, 
notwithstanding enlargement exag- 
gerated and distorted alignment of 
bones, where there -was no issue as 
to reduction of fracture.—Sim v. 
Weeks, 45 P.2d 360. 7 Cal.App.2d 28 

32. Ala.—Demopolis Telephone Co. 
V. Hood, 102 So. 35, 212 Ala. 216. 

Ariz.—^Anzona Eastem R. Co, v. 
Head, 222 P. 1041, 26 Ariz. 137. 
motion denied 224 P. 1057, 26 

Anz. 259. 

33. 111.—^Klng V. Meeker, 269 III. 

! App. 57. 

Miss.—Gulf Research Development 
Co. v. Linder, 170 So. 646, 177 
Miss. 123. 

N.J.—Joy V. Plax, 127 A. 596, 101 N. 
J.Law 43. 

N.C.—Eaker v. International Shoe 
Co., 154 S.E. 667, 199 N.C. 379. 

3C, Idaho.—Call v. City of Burley, 
62 P.2d 101, 57 Idaho 58—Reinhold 
v. Spencer, 26 P.2d 796, 53 Idaho 
688 . 

111.—Griswold V. Chicago Rys. Co., 
170 N.E. 845, 339 111. 94, affirming 
253 Ill.App. 498—Stevens v. Illi¬ 
nois Cent R. Co., 137 N.K 869, 
306 111. 370—Lachenmyer v. Glot- 
felty, 2 N.B.2d 180, 284 Ill.App. 
397. 

lowa.—^Wosoba v. Kenyon, 243 N.W. 
669, 215 lowa 226. 

Ky.—City of Covington v. Bowen, 
230 S.W, 532, 191 Ky. 376. 

Mont.—West v. Wilson, 4 P.2d 469, 
90 Mont 522. 

N.J.—Joy V. Plax. 127 A. 696. 101 
N.J.Law 43. 

Okl.—^National Life & Accident Ins. 
Co. V. Roberson, 36 P.2d 479, 169 
Okl. 136. 

W.Va.—Quinn v. Plesher, 102 S.E. 
300, 85 W.Va. 451. 

Value of plctnxe as dependent on 
position of subject, etc. 

“The value of X-ray pictures as 
evidence depends upon the position 
of the subject when the exposure 
is made, the angle of view, the 
length of time of exposure, the ac¬ 
curacy of the machine, and its cor¬ 
rect location with reference to the 
part to be photographed."—Lake 
Shore Power Co. v. Meyer, 1 N.E.2d 
1021, 1023, 51 Ohio App. 534. 
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quired for authcnticating ordinary photographs may 
bc fumished by evidoncc that the X-ray picture ac- 
curately represents a conrlition seen by the witness 
throuj^h a fluoroscopic view of the part of the body 
pictured.35 

§713. To Show Locatlon, Surroundings, and 
Condition of Premises or Inanimate 
Objects 

Properly authenticated photographs may be admitted 


to Show the location, surroundings, and condition of 
premises or of Inanimate objects involved In the accident 
or other occurrence in controversy. 

Where it becomes material to know the location, 
surroundings, and condition of the premises on 
which, or the place at which, an accident or other 
occurrence in controversy took place, or of inani¬ 
mate objects connected with such occurrence, pho¬ 
tographs thereof, virhich are verified by proof that 
they are true representations, see infra § 715, may 
be received in evidence.^S Such photographs are 


XfaUare to nse textbool: uethod 
That X-ray picture of heart was 
nnt takt^n accordins: to textbook 
rul»*s merrly affected weijfht of pic¬ 
ture as evidence and of testimony of 
physician taking: picture based 
thereon, but did not render picture 
or testimony Incompetent.—Eguita- 
ble Life Assur. Soc. of U. S. v. Rey¬ 
nolds, 82 S.W.2d 509, 259 Ky. 504. 
Statiny dlflcultdM involved ia. tak. 
iaig^ picture 

In action for injuries in collision 
between wagons, plaintiff's X-ray 
specialist was properly permitted to 
testify that he had difHculty In 
straifirhteninr plaintifTs hand to s^t 
it down on the piate, vrhile an as¬ 
sistant made the picture, petition 
havins alleged plaintifTs wrist was 
broken, sprained, deformed, and dis- 
dgured.—Hili v. Heyer, Mo.App., 221 
S.W. 171. 

35. 111.—Stevens v. Illinois Cent 

R. Co., 137 N.E. 859, 306 111. 370 
—Lachenmeyer v. Olotfelty, 2 N. 
E.2d ISO, 284 IlLApp. 397. 

38; U.S.—Trucking, Inc, v. Hrotzer, 
C.C.A.Ohio, 106 F.2d 447—Salkln v. 
Erie R. Co., C.aA.N.J., 23 P.2d 677 
—Zlnnel v. U. S. Shippin^ Board 
Emersency Pleet Corporation, C. 
C.A.H.Y.. 10 F.2d 47—Boyle v. 

Ward, D.C.Pa., 39 F.Supp. 545. 

Ala,—Law v, Gulf States Steel Co„ 
176 So. 322, 27 Ala.App. 4S4, cer¬ 
tiorari denied 175 So. 326, 234 Ala, 
352. 

An*.—^Humphrey v. Atchison, T. & 

S. P, By. Co., 70 P.2d 319, 50 Ari*. 
167. 

Ark.—Graves v. Jewel Tea Co., 23 S. 
W.2d 972, 180 Ark. 980—La Grande 
V. Arkansas Oak Plooring Co., 245 
S.W. 38, 155 Ark. 586. 

Cal,—Miller v. Silvester, 35 P.2d 387, 
140 Oal.App. 345—Olson v. Mea- 
cham, 19 P.2d 627, 129 Cal.App. 
870—Hayes v. Emerson, 294 P. 
766, 110 Cal.App. 470—Bernstein v. 
Minney, 274 P. 614, 96 Cal.App. 
697. 

Conn.—^Ireland v. Connecticut Co., 
ISO A. S20, 111 Conn. 521—Skaling 
v. Sheedy, 126 A. 721, lOl Conn. 
545, 36 AIxR. 540. 

B.C.—^Altemus v. Talmadge. 68 P. 
2d 874, 61 APP.D.C. 148, certiorari 


denied 53 S.Ct. 16, 287 U.S. 614. 
77 ti.Ed. 533. 

Fla.—Stanley v. Powers, 169 So. 861, 
125 Fla. 322. 

Ga.—^Western & A. R. R. v. Hugrhes, 
142 S.E. 185, 37 Ga-App. 771, cer¬ 
tiorari grranted 49 S.Ct. 18, 278 XJ. 
S. 588, 73 L<.Ed. 522, affirmed 49 
S.Ct. 231, 278 U.S. 496, 73 L.Bd. 
473. 

111.—Blachek v. City Ice & Fuel Co., 
36 KE.2d 416. 311 Ill.App. 1— 
Campbell v. Chicagro, B. & Q. R. 
Co.. 27 N.E.2d 327, 305 Ill.App. 
264—Goodrich v. Sprague, 26 N.B. 
2d 884, 304 Ill.App. 556, reversed 
on other grounds 32 N.E.2d 897, 
376 III. 80—Burke v. Molloy, 14 N. 
E.2d 279, 294 Ill.App. 442—Scharf- 
enstein v. Porest City Knitting 
Co., 253 IlLApp. 190—^Moscarelli v. 
Sheldon, 247 IlLApp. 352—Soren- 
sen v. Chicago Rys. Co., 217 111. 
App. 174. 

Ind.—Tolbert v. Stratton, 200 H.E. 
81, 102 Ind. App. 165—^Haven v, 

Snyder, 176 N.E. 149, 93 Ind.App. 
54. 

lowa.—Faatz v. Suilivan, 200 N.W. 
321, 199 lowa 875. 

Kan.—^Maxfield v. Pox Kansas 
Theatre Co., 107 P.2d 685, 152 Kan, 
716. 

Ky.—Loulsville & H. R. Co. v. Bell, 
125 S.W.2d 239, 276 Ky. 778—Greer 
V. Richards’ Adra*r, 115 S.W,2d 
668. 273 Ky. 91—Louisville & N. 
R. Co. V. McCoy, 87 S.W.2d 921, 
261 Ky. 436. 

Me,—^McPhee v, Lawrence, 122 A. 
675, 123 Me. 264. 

Md.—^Kirsch v, Ford, 183 A, 240, 170 
Md. 90, 

Mass.—Shapiro v. Lyon, 149 H.B. 
543, 254 Mass. 110—^Hamilton v. 
Inhabitants of Town of Heath, 140 
N.E. 801, 246 Mass. 335. 

Mich.—Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19—Hartley v. A, 

I, Rodd Liumber Co., 276 N.W. 712, 
282 Mich. 662—Martin Parry Cor¬ 
poration V- Bemer, 244 N.W. 180, 
259 Mich. 621. 

Minn.—Kouri v. Olson-Keogh Prod¬ 
uce Co., 263 N.W. 98, 191 Minn. 
101—McKnight v. City of Duluth 
232 N.W. 795, 181 Minn. 460. 

Miss.—Gulfport Fertilizer Co. v. 
Bilbo, 174 So. 65, 178 Miss. 791. 
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Mo.—^Harrlson v. St. Louls-San 
Prancisco Ry. Co., 99 S.W.2d 841, 
339 Mo. 821—Griggs v. Kansas 
City Rys. Co., 228 S.W. 508—Hunt 
V. City of St. Liouis, 211 S.W. 673, 
278 Mo. 213—^Taylor v. Alton R. 
Co., App., 148 S.W.2d 806—Punke 
V. St. Louls-San Prancisco Ry. Co., 
36 S.W.2d 977, 226 Mo.App. 347— 
Bodam v. City of New Hampton, 
App., 290 S.W. 621—Welsbrod v. 
Mueller, App., 285 S.W. 642—Ross 

V. City of St. Joseph, App., 250 S. 

W. 625—Bretall v. Mlssouri Pac. 
R. Co., App., 239 S.W. 597. 

N.H.—Goddard v. Berlin Mills Co, 
131 A 601, 82 N.H. 225. 

N.J—Braelow v. Klein, 125 A 103, 
100 N.J.Law 156. 

N.Y.—Ryer v. Sheroak Realty Co.. 2 
N.Y.S.2d 348, 253 App.Div. 924— 
Handy v. Hadley-Luzeme Union 
Pree School Dist No. 1, 300 N.Y.S. 
135, 252 App.Div. 363, reversed on 
other grounds 14 N.B.2d 390, 277 
N.Y. 685—-Delmonte v. La Poun- 
tain, 298 N.Y.S. 902, 262 App.Div. 
806. 

N.D.—Paul V. St. Paul Pire & Ma¬ 
rine Ins. Co., 253 N.W. 752, 64 N. 
D. 479. 

Ohio.—City of Hamilton v. Hafer- 
kamp, 4 N.B.2d 996, 53 Ohio App. 
881—^Kalovsky v. Meyer Dalry 
Products Co., 164 N.E. 370, 30 Ohio 
App. 118—^Luebbering v. Whitaker, 
10 Ohio App. 366, affirmed 128 N. 
B. 76, 101 Ohio St. 292. 

Okl.—^Hale-Halsell Co. v. Webb, 89 
P.2d 273, 184 Okl. 689—Defiance 
Olis V. Hardzog, 61 P.2d 672, 178 
Okl. 6—^Massey v. Ivester, 33 P.2d 
766, 168 Okl. 464—^Pederal Life 
Ins. Co. V. Firestone, 16 P.2d 141, 
169 Okl. 228—Kansas City South¬ 
ern Ry. Co. V. Waters, 249 P. 742, 
120 Okl. 1—Patrick v. Siliskis, 222 
P. 543, 106 Okl. 61. 

Or.—^Knapp v. Standard Oil Co. of 
California, 68 P.2d 1062, 166 Or. 
664—^Bowerman v. Columbia Gorge 
Motor Coach System, 284 P. 679, 
132 Or. 106—^Northwest Door Co. 
V. Lewis Inv. Co., 180 P. 496, 92 
Or. 186. 

Pa.—^Adamczuk v. Holloway, 18 A2d 
2, 338 Pa. 263—^Davis v. Borough 
of Shenandoah, 117 A 207, 273 Pa. 
601—^HefiCelfinger v. Schell, 60 
Dauph.Co. 1. 
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§ 714 


properly received, even though the situation which 
thcy are intended to illustrate is capable of verbal 
description and it has been held that the fact 
that the jury later viewed the scene shown by a 
photograph does not render the photograph incom- 
petent.58 

A photograph may be received even though it 
does not show the entire premises or object to 
which the controversy relates,39 especially where 
evidence conceming the omitted portion is intro- 
duced by both sides>® A photograph of an object 
which was not itself involved in the controversy 
may nevertheless be admitted where it is instrue- 


tive and relates to a material issuc,^^ but such a 
photograph is not admissible where it is not prac- 
tically instructi ve.'* 2 A photograph which includes 
a number of articles the photographs of which 
would be inadmissible may be properly excluded, 
even though it includes other objects photographs 
of which would be admissible.**® 

§ 714. Photographic Copies of Documents 

An eniarged photograph of a questioned document In 
evidence nriay be admitted as an afd in determining Its 
genuineness; as to the admlsslbility of an uneniarged 
photograph the authoritles are in conflict. 

It would seem that under some circumstances and 


Philippine.—Manila v. Cabangis, 10 
Philippine 161. 

Tenn-—^Jackson v. City of Nashville, 
68 S.W.2d 137, 17 Tenn.App. 413. 
Tex.—^Youuger Bros. v. Ross, Civ. 
App., 151 S.W.2d 621—Olivas v. 
EI Paso Electric Co., Civ.App,* 64 
S.W.2d 164, error refused—^Dallas 
Gaa Co. v. Bankers’ & Shlppers* 
Ins. Co., Civ.App., 53 S.W.2d 130, 
error refused—^Exall v. Johnson, 
Civ.App., 1 S.W.2d 906, error dis- 
missed—Southwestem Portland 
Cernent Co. v. Bustlllos, Civ.App., 
216 S.W. 268, dismlssed for want 
of jurisdiction, conformlng to 
opinlon Bustlllos v. Southwestem 
Portland Cernent Co., Com.App., 
211 S.W. 929, whi4^ reversed 
Southwestem Portland Cernent Co. 
V. Bustlllos, Civ.App., 169 S,W. 
638, error grranted. 

Utah.—^Burtenshaw v. Bountiful Irr. 
Co., 61 P.2d 312, 90 Utah 196— 
Blake v. Hardlngr, 180 P. 172, 64 
Utah 168. 

Wash.—^Washington v. City of Seat- 
tle, 16 P.2d 697, 170 Wash. 371, 
86 A-Lt-B. 113—Shanahan v. Inter¬ 
national Stage Co., 3 P.2d 1092, 
164 Wash. 609—^Norton v. Ander- 
son, 2 P.2d 266, 164 Wash. 56. 

Wis.—City of Baraboo v. Excelsior 
Creamery Co., 177 N.W. 36, 171 
Wis. 242. 

22 C.J. p 917 note 60. 

Showlng' oompasB polXLts 
Where directions are material, the 
usefulness of photographs Is in- 
creased by clearly Indicatlng there- 
on the compass points.—^Hommes* 
Adm*r v. Chesapeake & O. Ry. Co., 
104 S.W.2d 431, 268 Ky. 203. 

37. 111.—McGoorty v. Benhart, 27 N. 

E.2d 289. 306 IlLApp. 468. 1 

Neb.—^Zancanella v. Omaha & C. B. 
SL R. Co., 142 N.W. 190, 93 Neb. 
774. 

38* Mass.—^Morrissey v. Connecticut 
Valley St. Ry. Co., 124 N.B. 436, 
233 Mass. 664. 

39- Pa.—Chestnut Hili & Spring 
House Turnp. Co. v. Piper, 16 
Wkly.N.C. 66. 

22 C.J. p 918 note 62. 


Part of damaged oar 
In action for injury to plaintiff '3 
car by collision wlth defendant’s 
truck, photographs of the car, which 
did not represent the entire damage, 
were admissible 6ls correct represen- 
tatlons of the front part of the car, 
which they purported to be, even 
though there were other detaiis of 
the injury not shown.—Lee Lewis, 
Inc., V. Dosch, 236 S.W. 355 193 Ky. 
163. 

Ul.—^Illinois Southern R. Co. v. 
Hayer, 128 IlLApp. 315, affirmed 
80 N.R 316, 226 111. 613. 

41. Mo.—^Wilson V. Frankel, App., 
61 S.W.2d 363. 

Okl.—Southern Brilling Co. v. Mc- 
Kee, 42 P.2d 265, 171 Okl. 409. 

Rule against admitting staged or 
posed photographs see infra § 715. 
Slmilar ohjeots 

(1) In an action by a governess 
to recover damages for personal In¬ 
juries received when she feli into 
a dumb-waiter from the fourth floor, 
photographs of the opening into the 
dumb-waiter on the third floor were 
admissible, on the question as to 
whether plaintlft was exercising due 
care and cautlon in enterlng the 
doorway constltuting the opening to 
the dumb-waiter on the fourth floor, 
pialntiff never having been on such 
part of the fourth floor, where open¬ 
ing was not guarded by a gate as 
well as a door, as was true of the 
opening on the third floor.—Gibson 
V. Gernat, 267 P. 305, 60 App.D.C. 3, 
certiorari denied 40 S.Ct. 483, 253 U. 
S. 487, 64 L.Ed. 1026. 

(2) In railroad employee’s action 
for injuries under Pederal Bmploy- 
ers’ Liabllity Act, photograph of 
tender attached to engine of class 
to which engine and tender by which 
plaintiflJ was injured belonged was 
admissible to explain testimony of 
witnesses.—^Moore v. St. Joseph & 
G. I.-Ry. Co., 186 S.W. 1035, 268 Mo. 
31, affirmed St. Joseph & G- L R. Co. 
V. Moore, 37 S.Ct. 278, 243 U.S. 311, 
61 LuEd. 741. 

(3) In condemnatlon proceedings, 

619 


admitting photographs admissible as 
showing general conditions under 
evidence was not error, although they 
showed special condition at particu- 
lar spot two hundred seventy-flve 
feet distant from land condemned,— 
In re Board of Recreation Oom’rs of 
Town of West New York, Hudson 
County, 136 A. 176, 103 N.J.Law 419. 

Oa Issne of defectiva Street or xoad. 
way 

(1) In an action for personal in¬ 
juries resultlng from fall on side- 
walk brought against a county and 
a railroad company, photographs of 
other parts of the walk than that 
where accident occurred, showing its 
condition, would be admissible, but 
only to Show notice on the part of 
the county of the particular defect. 
—^Bullock V. Takima Valley Transp. 
Co., 184 P. 641, 108 Wash. 413, af- 
flrmed 187 P, 410, 108 Wash. 413. 

(2) Admitting photographs of 
roadway in viclnity of, but not In¬ 
volved in, accident, in action for 
death, as bearing on issue of defect 
in highway causing accident, was 
erroneous.—^Ireland v, Connecticui 
Co., 160 A. 520, 111 Conn. 621. 

42, 111.—Crane v. Railway Express 
Agency, 12 N.E.2d 672, 293 IlLApp. 
328, modifled on other grounds 16 
N.E.2d 866. 369 111. 110. 

N.H.—^Palmer v. Edgerly, 181 A. l2o, 
87 N.H. 391, affirmed 181 A- 419, 
87 N.H. 391. 

Cumnlatlve evidesioe 

In action for injuries sustalned in 
fall through hatchway, photographs 
of hatehes on sister ship taken un¬ 
der different conditions were prop¬ 
erly excluded where one photograph 
of a part of the sister ship had ai- 
ready been introduced for purpose of 
illustration only.—Wychgel v. States 
S. S. Co., 296 P. 863, 136 Or. 475, cer¬ 
tiorari denied States S. S. Co. v. 
Wychgel, 52 S.Ct. 11, 284 U.S. 626, 
76 L.Ed. 633. 

43. Vt.—Goulette’s Adm*r v. Grand 
Trunk Ry. Co., 107 A. 118, 93 Vt, 
266. 
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for certain purposes, as, for cxample, the determi- 
nation of its genuinencss, a photographic or photo- 
static copy of a signature or other writing which 
is in evidence may be admitted notwithstanding it 
is not an cnlargcment of the original.^^ Such evi- 
dencc has bcen excluded on the ground that it is 
mcrely seconriary and that, the original being in 
cvidence, proof of its contcnts or appearance by any 
kind of a copy is inadmissiblc.^^ In any event, a 
photograph which is of the same size as the orig¬ 
inal cannot be admitted tmless, as in the case of 
other photographs, it is sufBciently authenticated 46 
Photographs of instniments already in evidence 
which are so enlarged as to make the proportions 
plainer and to illustrate the testimony of witnesses 
may go to the jury in the same way as would a 
magnifying glass or inicroscope,47 provided their 


accuracy is suffici en tly established.46 

§ 715. Accuracy of Photograph; Time of 
Taking 

Before a photograph may be admitted, It must be 
shown by extrlnslc evidence to be a true and falthful 
representation of the place or subject It purports to 
represent as it existed at a time pertinent to the In- 
quiry. 

Before a photograph may be admitted into evi¬ 
dence, it must be shown by extrinsic evidence to 
be a true and faithful representation of the place 
or subject it purports to represent as it existed at 
a lime pertinent to the inquiry;49 and if for any 
reason it does not appear to represent the subject or 
condition existing at such time in such a way as to 
be instructive it may be excluded.®® Thus, where 


44. lowa.—In re Cheney’s Estate, 
274 X.W. 5, 223 lowa 1076. 

W-ig.—Baxter v. Chicago & X. W. K- 
Co., 80 X.W. 644, 104 Wis. 307. 
I^hotographs as secondary evidence 
see infra § 815. 

rse of photographs in comparlng 
handwritings see supra fi 617. 
Valna of photograplui tmiveirsally 
xecognlzed 

“The levldentiary] value of photo¬ 
graphs and photographic eniarge- 
ments of questioned signatures and 
documenta is everywhere recog- 
nlsed.”—^Leland v. Leonard, 112 A- 
108, 100, 95 Vt. 36. 

45. Beed 

in.—^Howard v. Illinois Trust & Sav- 
ings Bank, 50 X.E. 1106, 189 UL 
568. 

4a Mo.—^Home Ins. Co. of Xew York 

V. Savage, 103 S.W.Sd 900, 231 Mo, 
App. 569. 

Vt.—^Leland v. Lreonard, 112 A. 198, 
95 Vt. 36. 

47. Ita.—'Rosenberg v. Robbert, 99 
So. 447, 155 La. 557. 

3ii;o..^Vanau8dol v. Baxik of Odessa, 6 
S.W.2d 109, 222 Mo.App. 91. 

•pex,—latham v. Houston Liand & 
Trust Co., Civ-App., 62 S.W.2d 619, 
523, error dlsmissed, quoting Cfor- 
pns Jnzls. 

22 C.J. P 919 note 73. 

Palluxe of advexsasy to intzodnfio 
Uk» evidoLoe 

Photographs of checks introduced 
could not be excluded on ground 
defendant "was taken by surprlse, 
where defendant had possession long 
enough to have made photograph.— 
Vanausdol v. Bank of Odessa, 5 S.W. 
2d 109, 222 Mo.App. 91. 

Sbowing of ervldeBUal valite 
An enlarged photograph of a note 
already received in evidence is not 
admissible, merely on proof that It 
ia an accurate enlargement; but it 
must llrst be shown to the satisfac- 
tion of the Judge that it possesses 


some evidential value in addition to 
that of the note itself.—Oviatt v. 
Wojcicky, 111 A. 837, 95 Conn. 662. 

48. Vt.—^Leland v. Leonard, 112 A. 
•198, 95 Vt. 36. 

HflCere technioal photographic de¬ 
fecta resultlng from overexposure, 
overprinting, and the like do not 
render such enlargements inadmis- 
sible.—Leland v. Leonard, supra. 

49. Ala.—^Bradley v. X»ewis, 100 So. 
824, 211 Ala. 264. 

Ark.—^Ford v. Missouri Pac. R. Co., 
271 S.W. 967, 969, 168 Ark. 884, 
citing Corptia Jtuds. 

Cal.—Bdelson v. Higglns, App., 111 
P.2d 668—Miller v. Silvester, 36 
P.2d 387, 140 Cal.App. 346. 

Conn.—-CJrowell v- Middletown Sav. 

Bank, 189 A. 172, 122 Conn. 362. 
Ind.—^Tolbert v. Stratton, 200 N.B. 
81, 102 Ind.App. 155—Steckbeck v. 
Worman, 126 X.B. 418, 71 Ind.App. 
666 . 

lowa—^Dice v. Johnson, 199 N.W. 
346, 198 lowa 1093—Gose v. True, 
198 X.W. 528, 197 lowa 1094. 

Ky.—^Louisville & X. B. Co. v. Mc- 
Coy, 87 S.W.2d 921, 261 Ky. 435— 
Goldberg v. Wundeflich, 69 S.W.2d 
1018, 248 Ky. 798. 

Md,—Wimpling v. State, 189 A. 248, 
254, 171 Md. 362, citing Corpus 
Juris. 

Masa—^Bruce v. Hanks, 178 X.E. 728, 
277 Mass. 268. 

Mich.—Ferri v. Tassie, 292 X.W. 
370, 293 Mich. 464—^Martin v. Par- 
ry Corporation v. Bemer, 244 N. 

W. 180, 269 Mich. 621. 

Hlss.—Wheat v. Teche Lines, 179 So. 
553, 181 Miss. 408. 

Mo.—^McCormick v. Lowe Camp¬ 
bell Athletic Goods Co., App., 144 
S.W.2d 866—Smith v. Bast St. 
Louis Ry. Co., 123 S.W.2d 198, 234 
Mo.App. 1220—Home Ina Co. of 
Xew York v. Savage, 108 S.W.2d 
I 900, 901, 231 Mo.App. 569, citing 
Corpus Juris. 


Xeb.—^Harrell v. People's City Mis- 
slon Home, 267 N.W. 344, 131 Xeb. 
138. 

X.J.—^In re United New Jersey Rail- 
road & Canal Co., 140 A. 450, 104 
X.J.Law 386—^Braelow v. Klein, 
125 A. 103, 100 X.J.Law 166— 

Eliis V. Rosenberg, 188 A. 499, 16 
X.J.Miso. 37—^Day v. Beyer, 139 A. 
317, 6 X.J.Misc. 1069. 

X.Y.—^Hadges v. Xew York Rapid 
Transit Corporation, 18 X.Y.S.2d 
304, 259 App.Div. 164. 

Ohio.—^Hoover v. Turner, 182 N.B. 

598, 42 Ohio App. 528. 

Okl,-Hale-Halsell Co. v. Webb, 89 
P.2d 273, 184 Okl. 689—Provident 
Life & Accident Ins. Co. of Chat- 
tanooga, Tenn., v. Bverett, 61 P. 
2d 679, 177 Okl. 588—^Massey v. 
Ivester, 33 P.2d 766, 168 Okl. 464 
—Patrick v. Siliskis, 222 P. 643, 
105 Okl. 61. 

Pa—Adamczuk v. Holloway, 13 A2d 
2, 338 Pa 263. 

Tenn.—Jackson v. City of Xashvllle, 
68 S.W.2d 137, 17 Tenn.App. 413. 
Tex.—Massachusetts Bondlng & In¬ 
surance Co. V. Worthy, Civ.App., 
9 S.W.2d 388, error dismissed. 
Va—^Lawson v. Darter, 160 S.E. 74, 
157 Va 284. 

Wash.—Quayle v. Knox, 27 'P.2d 115, 
175 Wash. 182—^Xorton v. Ander- 
son, 2 P.2d 266, 164 Wash. 66. 
Wis.—^Marsh Wood Products Co. v. 
Babcock & Wllcox Co., 240 X.W. 
392, 207 Wis. 209. 

22 C.J. p 919 note 80. 

Authentication of X-ray photographs 
see supra fi 712. 

50. U.S.—Sprinkle v. Davis, C.C.A 
Va, 111 P.2d 926, 128 A.L.R. 1101. 
Ark.—^Arkansas Power & Light Co. 
V. Marsh, 116 S.W.2d 826. 196 Ark. 
1136. 

Conn.—^Livlngstone v. City of Xew 
Haven, 3 A.2d 836, 126 Conn. 123 
—Weller v. Flsh Transport Co., 
192 A. 317, 123 Conn. 49—^Voltz v. 
Orange Volunteer Flre A88’n, 172 
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the appearance and condition of subjects or places 
at a certain time are sought to be shown, photo- 
graphs laken after their appearance and condition 
had materially changed are generally inadmissible,5i 
and if, by reason of the susceptibility of the subject 
to change and the lapse of time involved, it appears 
likely that the condition is not the same, the photo- 


§ 715 

graph is not admissible^^ in the absence of proof 
sufficient to negative that likelihood or to show that 
no change had actually occurred.®® 

It is not necessary, however, that the situation or 
condition should be precisely the same, but it is suf¬ 
ficient if the situation is substantially unchanged,®^ 


A. 220, 118 Conn. 307—Petrlllo v. 
Kolbay, 166 A. 346, 116 Conn. 389. 
111— Krum V. Rogers. 22 N.B.2d 970, 
301 Ill.App. 631—Streeter v. Hum- 
richouse, 261 111.App. 656. 

Ind— Holland Furnace Co. v. Nau- 
racaj, 14 N.B.2d 339, 106 Ind.App. 
674. 

lowa.—Gose v. Tnie. 198 N.W. 628, 
197 lowa 1094. 

—Nelson v. Seiler, 139 A. 664, 
154 Md. 63. 

jq-j._^Halligan v. Westmont Loving 

Vervice, 187 A. 729, 14 N.J.Misc. 
819. 

Pa. Trexler Lumber Co. v, Alle- 

liiannia FIre Ins. Co. of Pltta- 
burffh, 136 A. 856, 289 Pa. 13— 
Heffelflnger v. Schell, 50 Dauph. 

Co. 1. I 

R.L—Souza V. United Electric Bys. 

Co., 152 A. 419, 51 R.I. 124. 

Tex—SchaflC v. Copass, Clv.App., 
262 S.W. 234. 

22 C.J. P 920 note 82, 

After colllfdozL 

Photograph of plalntlffs car after 
collision showing a break was prop- 
erly excluded to prove that breaJc 
caused collision where there was no 
evldence tending to show that the 
break had been made prior to the 
collision.—Walsh v. Studwell, 136 A. 
564, 105 Conn. 453. 

After repaixs nuULe 
Photographs of trucks taJsen sev- 
eral days after collision, when plaln- 
tllTs tnick had been repalred, were 
Incompetent—Hooks v. General Stor- 
age & Transfer Co., 63 S.W.2d 627, 
187 Ark. 887. 

SCiLtilated pictnxe 

Admitting in wife»s alienation suit 
mutilated kodak picture of husband 
and defendant, not correctly repre- 
senting existing situation, was er¬ 
ror.—^Lass V. Lass, 217 N.W. 383, 62 
S.D. 302. 

51. Ala.—^Williams v. Wicker, 179 
So. 250, 235 Ala. 348. 

Ark,—^Dermott Grocery & Commis- 
slon Co. of Eudora v.‘ Meyer, 101 
S.W.2d 443, 193 Ark. 691. 

Colo.—Wold V. City of Boulder, 9 P. 

2d 931, 91 Colo. 44. 

Ga.—Elliott V. Georgia Power Co., 
197 S.B. 914, 68 Ga.App. 161. 

111.—AlthoflE V. Illinois Cent. B. Co., 
227 Ill,App. 417. 

Ky.—Home Laundry Co. v. Cook, 126 
S.W.2d 763, 277 Ky. 8. 

R.I.—Carr v. American Locomotive 
Co., 70 A. 196, 29 R.L 276. 


Tex—^Empire Gas & Fuel Co. v. 
Muegge, Civ.App., 116 S.W.2d 768, 
761, citing Corpus Juris—City of 
Waco V. Killen, Civ.App., 59 S.W. 
2d 940, error dismissed. 

Va.—^Virginian Ry. Co. v. Hillsman, 
173 S.B. 503, 162 Va. 359. 

Wash.—Finholt v. City of Seattle, 
247 P. 950, 139 Wash. 497. 

Wis.—Cottrill v. Pinkerton, 248 N.W. 

124, 211 Wis. 310. 

22 C.J. p 920 note 81. 

‘When the situation and sur- 
rounding circumstances are subject 
to change, photographs 
must have been taken at the time of 
the transaction or before the situa¬ 
tion and circumstances have under- 
gone a change.*'—Hooks v. General 
Storage & Transfer Co., 63 S.W.2d 
527, 530, 187 Ark. 887. 

Disappearanoe of suow 
It is proper to exclude photo¬ 
graphs of the scene of a hlghway 
accident where at the -time of the 
accident there was about four feet 
of snow on the ground and the pic- 
tures were taJcen after the snow had 
disappeared.—Grimm v. East St. 
Louis & S. R. Co., 180 HhApp. 92. 
Removal of ice 

Where, immediately after plaintiff 
had fallen on a ridge of ice, the ice 
was removed, photographs of the 
premises, taken two or three days 
after the accident, were properly ex¬ 
cluded.—Chicago, St. P., M. & O. R. 
Co. V. Rorvig, Minn., 217 F. 963, 133 
aC.A. 626. 

52. La.—Greeves v. S. H. Kress & 
Co., App., 198 So. 171. 

noor oue year later 

In customer’s action for Injuries 
by falling on floor of store, on which 
thousands of people walked daily, a 
photograph of floors taken one year 
after accident was taken too long 
after accident to be of any proba¬ 
tive value, and would not be con- 
sidered, notwiihstanding testimony 
to effect that floors were in same 
condition at time of fall as they ap- 
peared in photograph.—Greeves v. S. 
H. Kress & Co., supra, 

53. Ala.— Bradley v. Lewis, 100 So. 
324, 211 Ala, 264. 

Ky.—Goldberg v. Wunderlich, 69 S. 

W.2d 1018, 248 Ky. 798. 

]^o.—^Myerson v. People*s Motorbus 
Co. of St. Louis, App., 297 S.W. 
461. 

S,p._^Figland v. Jones, 172 N.W. 

I *879, 42 S.D. 92. 
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More recent photograph prevented 
hy ohjeotlng party 
In action by lot owner for destruc- 
tion of building and excavation of 
his lot, defendants were not entitled 
to object to admission of photo¬ 
graphs of building taken several 
years before acts of destruction 
Gomplained of since taking of more 
timely photographs was precluded 
by acts of defendants.—McGlone v. 
Stokes, 104 S.W.2d 191, 193 Ark. 
1008. 

ObstTUctioii on sidewalk easUy re¬ 
moved 

In an action to recover damages 
for personal injuries, caused by an 
obstruction in the sidewalk, an ob- 
jection to the admission In evidence 
of a photograph of the obstruction, 
which could easily and quickly be 
removed, is properly sustained, 
where there is no evidence as to 
when, by whom, or under what cir¬ 
cumstances the photograph was tak¬ 
en, even though plaintiff testifles 
that the photograph is a fair and 
truthful representation of the place 
as it was at the time she feli.— 
Block & Block V. City of Philadel¬ 
phia, 76 Pa.Super. 246. 

54. U.S.—Stone v. Chicago, M., St. 
P. & P. R. Co., C.C.A.Iowa, 63 F. 
2d 813—^Feather River Lumber Co. 
V. U. S., C.C.A,Cal., 30 F.2d 642, 
affirming, U.C., U. S. v. Feather 
River Lumber, 23 F.2d 936. 

Fla,—City of Miami v. McCorkle, 
199 So. 676. 

111.—Moscarelli v. Sheldon, 247 IU. 
App. 352. 

Mich.—Perri v. Tassie, 292 N.W. 370, 
293 Mich. 464. 

Mo.—Johnson v. Eansas City, App., 
272 S.W. 703, 704, Quotlng Oorpus 
Juris. 

Mont.—^McNair v. Berger, 15 P.2d 
834, 838, 92 Mont 441, quoting 
Corpus Juris. 

•jjjjY .—^Becker v. Llscio, 229 N.T.S. 

361, 223 App.Div. 698. 

Qhlo.—City of Hamilton v. Hafer- 
kamp, 4 N.B.2d 996, 63 OhioApp. 
381. 

OM.—Hale-Halsell Co. v. Webb, 89 
P.2d 273, 184 Okl. 689. 

Or.—^Northwest Door Co. v. Lewis 
Inv. Co., 180 P. 496, 92 Or. 186. 

—^Doolin V. City of Winner, 204 
N.W. 899, 48 S.D. 400. 

Xex—^Bilbrey v. Gentle, Civ.App., 
107 S.W.2d 697, error dismissed. 
■y^ash.—Shanahan v. International 
Stage Co., 3 P.2d 1092, 164 Wash. 
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or if the thinprs sou^ht to be shown hy the photo- 
fjfraph and pertinent to the inquiry remain truthfully 
reprcsentcd and where it is satisfactorily shown 
to be a truthful reijrcsentation to such extent it is 


immaterial when the photogp“aph was taken,66 or 
that no proof is offered as to the time when it was 
taken.57 It has been considered that, at least in the 
case of a photograph of a location or an inanimate 


COD—MrCr^rdy v. Fournier, 194 I*. 
395», 113 Wanh. 351. 

21: r,J. p 921 not#» 87. 

CluuMr» to aid pIiotogzftphT 

il) The application of paint or 
rhalk to skld marks or scratches in 
ordt>r to make them visible to the 
«•annr-ra*» ey^: doea not render the 
phutographs Inadmissaible. 

Oal.—Hayes v. Emerson, 294 P. 765, 
TaLApp. 470, 

Ind.—Haven v. Snyder, 176 X.B. 149, 
93 lnd.App. 54. 

<2> In pedeBtrian*8 actlon asrainst 
City for injuries from sidewalk de- 
admission of photograph of 
place where pedeatrian siipped was 
not error, although piece of white 
paper was put over place where eye- 
witness had seen skld marks and 
showed in photograph.—Swart v. 
City of Boston, 193 N.a 360, 288 
Mass. 542. 

<3) However, In view of the 
courfs discretlon, while It Is not 
error to admlt such photographs, 
neither ia it error to exclude them.— 
Hoover v. Turner, 182 X.E. 598, 42 
Chio App. 528. 

Daytlxiia photogxaph. of soena of 
zdght aoddent 

In an action against a street rail- 
road company for the death of plaln- 
tllTs Intestate, who was killed by a 
car at night, photographs of the 
scene of the accident, taken in the 
daytime, offered merely to show the 
physical surroundlngs, are admis- 
sible.—Grlggs v, Kansaa City Rys. 
Co., Ho., 228 S.W. 508. 

llifferent weather condiiloxui do 
not render a photograph inadmis- 
sible where it is not offered as indi- 
cating the weather conditions ob- 
tainlng at the time of the occurrence. 

Oeorgia Power Co. v. Gillespie, 
173 S.E. 755, 48 Ga.App. 688. 

5S. Ariz.—^Humphrey v. Atchison, 

T. & S. F. Ry. Co., 70 P.2d 319, 50 
Ariz. 167. 

Ark.—Graves v. Jewel Tea Co., 23 
S.W.2d 972, 180 Ark. 980. 

Ili,—Carroll v. Krause, 15 X.B.2d 
323, 295 in.App. 552. 

Minn.—Luck v. Minneapolis St. Ry. 

Co., 264 N.W. 609, 191 Minn. 503. 
Mo.—Hunt V, City of St. Louis, 211 
S.W. 673, 278 Mo. 213. 

Tex.—Empire Gas & Puel Co. v. 
Muegge, 143 S.W.2d 763, 136 Tex. 
520, reversing, Civ.App., 116 S.W. 
2d 758. 

Wls.—City of Baraboo v. Excelsior 
Creamery Co., 177 N.W. 86, 171 
Wia. 242. 


AbsexLca of poxsons or objocts not 
lavolved 

The mere fact that a photograph 
offered to show appearance of locus 
of accident does not show ali of the 
persons and objects which were 
preaent when a fact in issue trans- 
pired, does not of itself render 
photograph inadmissible, where it 
telis the truth about the sltuation 
and surroundlngs so far as it pur- 
ports to show these things.—^Hunt v. 
City of St Louis, 211 S.W. 673, 278 
Mo. 213. 

Absanoe of snow 

That photograph of place of in- 
jury dlsclosed absence of snow while 
it was conceded that there was snow 
on the ground at time of injury, is 
not a difference in sltuation such as 
to render photograph Inadmissible If 
I otherwise properly portraying place 
of injury.—^Johnson v. Kansas City, 
Mo.App.. 272 S.W. 703. 

56. Ark.—^Powell Bros. Truck Lines 
V. Barnett, 121 S.W.2d 116, 196 
Ark. 1082. 

Conn.—^Wllloughby v. City of New 
Haven, 197 A. 85, 123 Conn. 446. 
Ga.—Coffee County v. Denton, 13 S. 
E.2d 209, 64 GaApp. 368—Georgia 
Power Co. v. Gillespie, 173 S.B. 
755, 48 Ga.App. 688—Western & 
A. R. R. V. Hughes, 142 S.B. 185, 
37 Ga.App. 771, certiorari granted 
49 S.Ct. 18, 278 U.S. 688, 73 L.Ed. 
522, afflrmed 49 S.Ct 231, 278 U. 
S. 496, 73 L.Ed. 473. 

Xowa—^Paatz v. Sullivaji, 200 N.W. 
321, 199 lowa 876. 

Mlch.—^Wallace v. Kramer, 296 N.W 
838, 296 Mich. 680. 

Mo.—Rogers v. Mobile & O. R. Co., 
85 S.W.2d 681, 337 Mo. 140, certio¬ 
rari denied Mobile & O. R. Co. v. 
Rogers, 56 S.Ct 178, 296 U.S. 642, 
80 L.Bd. 466—Costello v. Kanag s 
City, 219 S.W. 386, 280 Mo. 576— 
Ross V. City of St Joseph, App., 
250 S.W. 626. 

N.J.—Wegener v. Sugarman, 138 A. 

699, 106 N.J.ljaw 26. 

N.C.—Kelly v. Raleigh Granite Co., 
156 S.E. 517, 200 N.C. 326. 

Okl.—^Hale-Halsell Co. v. Webb, 89 
P.2d 273, 274, 184 Okl. 689, citing 
CJorpus Xnrls—Tulsa Tellow Cab 
Taxi & Baggage Co. v. Salomon, 
76 P,2d 197, 181 Okl. 519. 

Or.—^Knapp v. Standard Oil Co. of 
Califomia, $8 P.2d 1052, 166 Or 
664. 

22 aj. p 920 note 85. 

Lapse of time not excludliii^ photo- 
gxaphs 

(1) Twelve years.—Cottrill v. 
Pinkerton, 248 N.W. 124, 211 Wis. 
310. 


(2) Three years,—^Feather River 
Lumber Co. v. U. S., C.C.A.Cal., 80 
F.2d 642, affirming, D.C., U. S. v. 
Peather River Lumber, 23 P.2d 936. 

(3) Eighteen months.—Bilbrey v. 
Gentle, Tex.Civ.App., 107 S.W.2d 697, 
error dismissed. 

(4) Ten months.—Timlln v. City 
of Scranton, 12 A.2d 602, 139 Pa. 
Super. 503. 

(5) Several months.—^Altemus v. 
Talmadge, 58 P.2d 874, 61 App.B.C. 
148, certiorari denied 63 S.Ct. 16, 287 
U.S. 614, 77 L.Bd. 633. 

(6) One month.—Chesapeake & O. 
Ry. Co. V. Fultz, 161 N.B. 835, 91 
Ind.App. 639, certiorari denied 61 S. 
Ct 31, 282 U.S. 865, 76 L.Ed. 767. 

(7) Several days.—^Parris v. Ja- 
QUith, 197 P. 760, 70 Colo. 63. 

(8) Forty hours.—^Becker v. Lls- 
! Cio, 229 N.Y.S. 361, 223 App.Dlv. 698. 

(9) Other cases see 22 O.J. p 920 
note 85 [a]. 

57. Cal.—^Edelson v. Higgins, App., 
111 P.2d 668. 

Mo.—^Johnson v, Kansas City, App., 
272 S.W. 703. 

N.J.—^Ellis V. Rosenberg, 188 A, 499, 
15 N.J.Misc. 37. 

Wash.—Anelick v. The Arlzona, 49 
P.2d 3, 183 Wash, 467, certiorari 
granted The Arlzona v. Anellch, 
56 S.Ct 673, 297 U.S. 701, 80 L.Bd. 
989, afflrmed 66 S.Ct. 707, 298 U. 
S. 110, 80 L.Ed. 1076, rehearing 
denied 56 S.Ct 945, 298 U.S. 692, 
80 L.Ed, 1409. 

22 C.J. p 920 note 84. 

“When objects are not of 

a character snbjeot to sndden 
Change, such as hilis and valleys, 
large growing trees, and permanent 
buildings, the time when a photo¬ 
graph of such objects has been tak¬ 
en is not necessarlly so material. 
When, however, the question Involv- 
ed concems the condltion of a pe- 
culiar feature of the locus in quo 
which is subject to sudden change, 
the time . . . necessarlly be- 

comes material.*'—^Block & Block v. 
City of Philadelphia, 76 Pa.Super. 
246, 249. 

Showlng tbat evldence is part of res 
gestes 

In actlon for injuries sustalned in 
collision at grade Crossing between 
automoblle and freight traln, motor- 
ist had right to show by witnesses 
and photographs the condition and 
surroundlngs of the Crossing, with- 
out establishing the character of 
such evldence as 'Tes gestae."— 
Campbell v. Chlcago, B. & Q. R. Co., 

27 N.B.2d 827, 306 111.App. 264. 
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object, the presumption is that the conditions remain 
the same, and it is for the party opposing the ad- 
mission of the photograph to prove that there has 
been a material change of condition.58 The fact 
that there have been changes in conditions, includ- 
ing even substantiai changes, will not necessarily 
exclude a photograph where the changes can be 
and are explained, so that the photograph, as ex- 
plained, will give a correct understanding of the 
condition existing at the time to which the contro- 
versy relates, and be practically instructive.®^ 

The proof required to lay a sufficient foundation 
for the introduction of a photograph varies with the 
nature of the evidence which the photograph is of- 
fered to supply.®® Where the photograph is offered, 
not as a mere general representation of the locus in 
quo, but to show distances, relative sizes, or lo- 
cations of objects, it may be very deceptive and 


misleading,®! and it seems that, in such a case, much 
more convincing proof of its accuracy is required 
than in ordinary cases.®^ 

Technical accuracy. In some cases it has been 
held necessary and sufficient for the introduction 
of a photograph that it be shown to be a fair and 
accurate reproduction of the things or conditions 
as they were when the photograph was taken;®^ 
and it has been said that the methods and materials 
used in taking and Processing the photograph should 
be shown in such cases.®^ It has been held that the 
fact that a photograph is incorrect in some partic- 
ulars does not render it inadmissible, but merely af- 
fects its weight.®^ 

Persons entitled to verify, The photograph may 
be verified by oath of the photographer who took 
it,®® and, indeed, it has been said that this is the 


Mo.—Johnson v. Kansas City, 
App., 272 S.W. 703. 704. Quotlng 
Cosrpns Jurla. 

S.C.—^Wade v. Southern R. Co., 71 
S.B. 859, 89 S.C. 280. 

Presumption of continuance of con¬ 
dition see supra § 124. 

69. XJ.S.—Gaughan v. Mlchlgan In¬ 
terstate Motor Freight, C.C.A.. 
111., 94 F.2d 266—Salkin v. Erle R. 
Co., C.C.A.N.J., 23 F.2d 677. 

Ark.—^Powell Bros. Truck Lines v. 
Bamett, 121 S.W.2d 116, 196 Ark. 
1082. 

Ky.—^Loulsville & K. R. Co, v. Bell. 

126 S.W,2d 239, 276 Ky. 778. 

Mich.—^Perri v. Tassie, 292 N.W. 370, 
293 Mich. 464. 

Minn.—McKnight v. City of Duluth, 
232 N.W. 796, 181 Minn. 450. 

Miss.—Gulfport Fertilizer Co. v. 

Bilbo, 174 So. 66, 178 Miss. 791. 
Mo.—Smith v. Wilson, App., 296 S. 
W. 1036—Stotler v. Blanton-Sims 
Co., App., 273 S.W. 137—^Johnson 
V. Kansas City, App., 272 S.W. 703, 
704, qiiotinsr €k>rpii8 Jtirls^ 

Mont.—^Palmer v. Riek, 88 P.2d 16, 
108 Mont. 108—^McNair v. Berger, 
16 P.2d 834, 838, 92 Mont. 441, 
quotiniT Ckirpns Juxls. 

Okl.—^Henry Chevrolet Co. v. Taylor, 
108 P.2d 1024. 

Pa.—Taylor v. Bland, 77 Pa. Super. 
661—^Rugens v. Jones, 64 Tork 
Leg.Rec. 8. 

Wash.—Gooschin v. Ladd, 33 P.2d 
663, 177 Wash. 626. 

Wis.—City of Baraboo v. Excelsior 
Creamery Co., 177 N.W. 36, 171 
Wis. 242. 

22 C.J. p 921 note 88. 

SnbstitutioiL of persou for plalntiff 
In action by passenger for inju¬ 
ries alleged to have been recelved as 
she was stepping from station plat- 
form to first step of railroad car, 
refusal to admlt photograph show-! 


ing woman attempting to board 
identical car by same steps from 
identical spot on same platform was 
prejudicial error.—Cincinnati, N. O. 
& T. P. Ry. Co. V. Duvall, 92 S.W.2d 
363, 263 Ky. 387. 

Admlsslbllity of evidesiee in expia- 
satloiL 

In an action by a parent against 
a railroad for death of his minor 
child, there was no error in over- 
ruling objectlons to questlons to a 
photographer as to what a “flag” on 
a photograph was for, whether it 
wa^ to indicate where blood was on 
the track, etc.—^Louisville & N. R. 
Co. V. Cross, 88 So. 908, 205 Ala. 
626. 

60. U.S.—Stone v. Chicago, M., St. 
P. & P. R. Co., C.C.Iowa, 63 P.2d 
813. 

61. Ky.—Ligon v. Allen, 162 S.W. 
636, 167 Ky. 101, 1 L.R.A,N.S., 
842. 

22 C.J. p 921 note 92. 

62. Conn.—Cunningham v. FaJr Ha- 
ven & W. R. Co., 43 A. 1047, 72 
Conn. 244. 

Ky.—Ligon v. Allen, 162 S.W. 636, 
167 Ky, 101, 61 L.R.A,N.S., 842. 

63. Fla.—^Atlantic Coast Line R. 
Co. V. Mish, 128 So. 839, 99 Fla. 
1246. 

Utah.—Blake v. Harding, 180 P. 172, 
64 Utah 168. 

Frocessiiiflr d.efeotB 
Defects in photographs and photo- 
graphic enlargements of the disput- 
ed signatures resulting from over- 
exposure, overprinting, and the llke, 
which could be polnted out and ex¬ 
plained so as to enable the court to 
make a proper estimate of their val- 
ue as evidence, do not render the 
photographs and enlargements in¬ 
admissible.—Leland v. Leonard, 112 
A. 198, 95 Vt 36. 
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64. Mo.—^Home Ins. Co. of New 
Tork V. Savage, 103 S.W.2d 900, 
231 Mo.App. 669. 

Neb.—Prime v. Squier, 203 N.W. 582, 
113 Neb. 607. 

Explanatlon of taking 

(1) It was proper to allow wit- 
nesses who took photographs offered 
in evidence, to describe how they 
were taken, and explain objects ap- 
pearing in them.—Gillet v. Shaw, 
104 N.E. 719, 217 Mass. 59. 

(2) Where there is no evidence as 
to how photographs showlng plaln- 
tiff's injuries were taken, or that 
they were fairly taken, they are not 
admissible, even though plaintlirs 
physicians testified that they were 
a fair representation of his condi¬ 
tion.—Cincinnati, N. O. & T. P. R. 
Co. V. Nolan, 170 S.W. 660, 161 Ky. 
205. 

65. Tenn.—^Hughes v. State, 148 S. 
W. 543, 126 Tenn. 40, Ann.Caa 
1913D 1262. 

Substantiai truth and accuraoy 
are sufficient.—BlaJke v. Harding, 180 
P. 172, 54 Utah 158. 

Ihaccuracy as to distanoe 

Photographs of scene of accident, 
although not affording an accurate 
test of distances, were properly ad-' 
mitted in evidence, where they were 
of some value in placing before jury 
the other surroundings of accident 
and other accurate measurements 
were taken of sourroundings.—St. 
Louis-San Franclsco Ry. Co. v. Hom, 
269 S.W. 576, 168 Ark. 191. 

Confllcting evidence as to locatlon 
of automobile collislon would not 
render photographs of scratches on 
pavement allegedly caused by colli- 
sion inadmissible.—^Haven v. Snyder, 
176 N.B. 149, 93 Ind,App. 54. 

66. Pa,—^Timlin v. City of Scranton, 
12 A.2d 502, 189 Pa.Super. 503— 
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bi*tter practscc.®'^ Howcvcr, it is not necessary to 
produce the photographer; sufficient vcrification 
may bc fumishcd by the testimony of any compe¬ 
tent witness who has sufficient knowledgc to tes¬ 
ti fy that the photoprraph fairly represents what it 
purports to represent.®® 

The prcsence of the verifying witncss when the 
photoerraph was taken may bc a factor in determin- 
the sufficiency of the identification and proof 
of accuracy,®^ but the photograph may be admitted 
although the vcrifyinj? witness was not present when 
it was takenand it is not necessary that the 
party objccting to the admission of the photograph 
should have hccn present w-hen it was taken or that 
hc should have exercised any control in respect 
thcrcof.'^^ 


Photograpks of reproduced siiuations. A photo¬ 
graph, for the taking of which various objects in- 
volved in a controversy or purporting to represent 
such objects have been posed, staged, or arranged 
in a manner claimed to represent the location and 
relative positions of movable objects or persons at 
or before the time of the occurrence and before 
they were moved, offered to illustrate hypothetical 
situations or to explain certain theories of the par¬ 
ties is, according to some cases, inadmissibleJ^ 
Other cases have held, however, that such a photo¬ 
graph may be admitted where it is verified by wit- 
nesses as an accurate representation and the ar- 
rangements are fully explained,^» at least where the 
location or relative positions as shown are not dis- 


3J[arcinklewicz ▼. Kutawlch, 87 Pa. 
Super. 260. 

22 C.J, p 021 note 90. 

Tliat aegatlTB was darelopad "hj\ 
another doee not render photograph 
inadmissible,—Central City v. Snod- 
graas. 28 S.\V.2d 467, 234 Ky. 396. 
SalargesEoaat 

It ia not necessary in connectlon 
wlth the introduction of a photo- 
graphic enlargement to call the per- 
Bon by whom such enlargement was 
made.—Diller v, Northern Califomia 
Power Co.. 123 P. 359, 162 Cal. 531, 
Ann.Cas.l913D 908. 

67- Pa.—Thompson v. I>e Long, 110 
A. 251, 267 Pa. 212. 9 A.L,R, 1326. 

68^ XT.S,—^Podolsky v. t*a Porge, C- 
C.A.Mas8.. 92 P.2d 954—Boyle v. 
Ward, D.CPa.. 39 P.Supp. 646. 
Ala.—Strickland v. Davis, 128 So. 
233, 221 Ala. 247. 

Cal.—^Berkovitz v. American River 
Gravel Co., 215 P. 675, l9l Cal. 
195—Mlller v. Silvester. 36 P,2d 
387, 140 Cal.App. 345. 

Conn.—Stressman v. Vltiello, 158 A. 
879, 114 Conn. 370. 

PlE.—City of Miami v, McCorkle, 
199 So. 575. 

Ga.—Southern By. Co. v. liunsford, 
194 S.R 602, 57 Ga.App. 53. cer¬ 
tiorari denled 59 S.Ct. 78, 305 XT.S. 
619, 83 L.Ed. 395. 

111.—Brownlie v. Brownlie, 191 N.E. 

268, 357 111. 117, 93 A.L.R. 1041- 
Ky.—^King v. Ohio Valley Pire & Ma- 
rtne Ins. Co., 280 S.W. 127, 212 Ky. 
770. 

Md.—Gwynn OaJe Park v. Becker, 10 
A-2d 625, 177 Md. 528. 

N.J.—Sidway v. Greater Atlantic 
Flnance dt Mortgage Co., 169 A. 
531, 12 N.J.Mi8C. 83. 

N.a—WWte V, Hinea, 109 S.BI. 81. 
182 N.C. 276. 

Ohk>.—^Hoover v. Tumer, 182 NJSL 
598, 43 Ohlo App. 628. 

Pa.—^Adamezuk v. Holloway, 13 A. 
2d 2, 838 Pd. 268—Thompson v. 
De iKmg, 110 A. 251. 267 Pau 2X2. 


9 A.I 4 .R. 1326—Timlln v. City of 
Scranton, 12 A.2d 502, 139 Pa. 
Super, 503—Marclnkiewicz v. Kuta- 
wlch, 87 Pa.Super. 260. 

Tex.—^Wise v. City of Abilene, Civ. 

App., 141 S.W.2d 400. 

Va.—Lawson v. Darter. 160 S.E. 74, 
157 Va. 2S4. 

22 CJ. P 921 note 91. 

69. Ky.—King v. Ohio Valley Pire j 
& Marine Ins. Co., 280 S.W. 127, | 
212 Ky. 770. | 

Mo.—^Hutchison v. Moerschel Prod- J 
ucts Co., 133 S.W.2d 701, 234 Mo. 
App. 518. 

N.J.—Haring v. Banks, 146 A. 675, 7 
N.J.Misc. 605, affirmed 150 A. 918, 
106 N-J.Law 669. 

Wash.—^Knapp v. Siegley, 208 P. 13, 
120 Waah. 478. 

7a Ala.—Strickland v. Davis, 128 
So. 233, 221 Ala. 247—Alabama 
Trunk & Luggage Co. v. Hau er, 
108 So. 339. 214 Ala. 473. 

71. Ind,—^Haven v. Snyder, 176 N.B. 

149, 93 Ind.App. 54. 

Mo.—State ex rei. State Highway 
Commission v. Bengal, App., 124 S. 
W.2d 6S7. 

78. 111,—Carroll v. Krause, 280 111. 
App. 52—^Bums v. Salyers, 270 111. 
App. 46. 

Ky,—^Nunnelley^s Adm"r v. Muth, 242 
S.W. 622. 195 Ky. 352, 27 A.L.II. 
910. 

Me.—^Babb v. Oxford Paper Co., 69 A. 
290, 99 Me. 298. 

Md.—Kirsch v. Ford, 183 A. 240, 170 
Md. 90. 

Minn.—Stewart v. St. Paul City R. 

Co., 80 N.W. 855. 78 Minn. 110. 

Mo.—^Lynch v. Missouri-Kansas-Tex- 
! as R. Co.. 61 S.W.2d 918. 333 Mo. 
89. 

OkL—^Bmplre Oil & Reflning Co. v. 
Fields, 112 P.2d 395—Deflance Oils 
V. Hardzog, 61 P.2d 672, 178 Okl. 
6 —^Massey v. Ivester, 33 P.2d 766, 
168 Okl. 464—Patrick v. Siliskis, 
222 P. 543, 105 Okl. 51. 

Vt,—^Hutchinson v. Knowles, 184 A. 
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705, 108 Vt. 195, followed In 184 A. 
711, 108 Vt. 208. 

Wash.—Pabbio v. Diesel Oil Sales 
Co.. 95 P.2d 788, 1 Wash.2d 234. 

22 C.JT. p 920 note 83. 

Jgeasoa for mle 

The basis of the rule excludlng 
photographs attempting to illustrate 
a theory or claim as to how an acci¬ 
dent occurred is that there is a pe- 
culiar danger in such cases that the 
exhlblts wlll be griven the effect of 
speaking for themselves.—Reed v. 
Davidson Dalry Co., 60 P.2d 632, 97 
Colo. 462. 

Tixed and Inanimate objects 
not within the rule stated In 
text.—^Haven v. Snyder, 176 N.E 
149, 93 Ind.App. 54. 

UEoving pictore 

In Street car accident case, exclud- 
ing moving picture of another car 
taken after accident, and offered to 
Show swaying of street car at place 
where the accident occurred was not 
error.—State v. United Railways & 
Electric Co. of Baltimore, 159 A. 916, 
162 Md. 404, 83 A.L.R. 1307. 

Adxnisslon for Uxulted pnrpose 

In action for collision between au- 
tomoblle and blcycle, admission of 
photogrraphs showing a bicycle near 
scene of accident was not error, 
where court directed Jury to regard 
photographs only as vlews of loca¬ 
tion of accident, and Jury visited 
scene.—^McGowan v. Tayman, 132 S. 
E. 316, 144 Va. 358. 

' 73. Ark.^ewel Tea Co. v. MeCrary, 
122 S.W.2d 534, 197 Ark. 294. 

111.—^Paden v. Rockford Palace Fur- 
nlture Co., 220 Ill.App. 634, certio¬ 
rari denied in Rockford Palace 
Fumlture Co. v. Paden, 42 S.Ct. 
54, 257 U.S. 645, 66 D.Bd. 413. 

Miss.—Pavre v. Louisville & N. R- 
Co., 178 So. 327, 180 Miss. 843. 
Mont.—Pulton v. Chouteau County 
Parmers' Co., 87 P.2d 1025, 98 Mont. 
. 48. 
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puted and it has been held that a photog^aph of 
this character could be admitted as a photograph 
of the resuit of an experiment where the proper 
foundation had been laid.75 

Motion pietur es. Motion pictures will not be ad- 
mitted in evidence until a proper foundation has 
been laid; it must be shown that the pictures ac- 
curately represent what they purport to represent, 
and any inaccuracies or exaggerations must be ex- 
plained to the jury 


§ 716. Determination as to Admissibility 

The admissibility of photographs is to be determined 
preliminarily by the triai court in the exercise of a 
sound discretion. 

Whether a photograph is sufficicntly veri fi ed"^*^ as 
a proper representation,7S and whether it is prac- 
tically instructive,"^® are preliminary questions to 
be determined by the triai judge. The admission 
or rejection of a photograph is a matter which 
rests largely in the discretion of the triai judge,®® 


Wash.—Parmer v. School Dist. No. 
211, Kinff County, 17 P.2d 899, 171 
Wash 278, 115 A.L..R. 1171. 

74 , Colo—Rood V. Dav’dson Dairy 
Co., 50 P.2d 632, 97 Colo 462, 

75, Minn.— Uewis v. Chicagro Great 
Western R. Co., 193 N.W, 696, 166 
Minn. 381. 

Vt.—Thayer v, Glynn, 106 A. 834, 93 
Vt. 257. 

76, Fla.—Gulf Life Ins. Co. v. 
Stossel, 179 So. 163, 131 Fla. 127, 
modifyingr 176 So. 804, 131 Fla. 
268. 

Miss.—^Metropolitan Life Ins. Co. v. 
Wright, 199 So. 289, followed in 
Metropolitan Life Ina. Co. v. Lar- 
kln, 199 So. 293. 

N.Y.—Boyarsky v. G. A. Zimmerman 
Corporation, 270 N.T.S. 134, 240 
App.Div. 361. 

R.I.—Owens V. Hagrenbeck-Wallace 
Shows Co., 192 A. 168, 68 R.I. 162, 
112 A.L.R. 113, rearffument denied 
192 A. 464, 68 R.I. 268, 112 A.L.R. 
113. 

Snflioiency of showlusr 

(1) In action against rallroad for 
tmek occupantes death resulting from 
collision in Illinois, the exhlbition of 
movingr pictures showingr a truck in 
posltion truck involved was in when 
struck and showingr a passlng: train 
and greneral view of objects at and 
around Crossing where accident oc- 
curred, was not an abuse of discre¬ 
tion where witness who was present 
when motion pictures were taken 
explalned where camera was placed 
and testifled that pictures were cor- 
rect portrayal of physical conditlons 
and surroundings and such witness 
was cross-examined.—Philippi v. New 
York, a & St. L. R. Co., Mo.App., 
136 S.W.2d 339. 

(2) In personal Injury action, mo¬ 
tion pictures showlng plaintiff at 
play were admisslble, as against con- 
tentlon that pictures dld not show 
continuity of action but only a few 
seconds exposure taken at different 
times to make one connected reel, 
where operator of movlng camera ex- 
plained in detall how pictures were 
taken and that his purpose was to 
follow plaintiff and get as many ac¬ 
tion pictures as possible.—McGoorty 
V. Benhart, 27 N.E.2d 289, 306 111. 
App. 468. 

32 C.J.S.-40 


(3) In action for dlsability beneflts 
under policies, refuaal to permit 
reproduction of motion pictures of 
insured was not error, where pic- 
tures were not authenticated and 
there was no evidence as to speed at 
which camera was set when pictures 
were taken.—Pacific Mut. Life Ins. 
Co. of Califomia v. Marks, 161 So. 
643, 230 Ala. 417. 

TaldxLg photograph. under direotioii of 
eonmilssloiLer 

Although in some cases, in order 
to have pictures taken after suit is 
begun admitted Into evidence, it may 
be proper to give notice to the ad¬ 
verse party and to have a commis- 
sloner appointed under whose direc- 
tlon the picture should be taken, 
such procedure is not indispensable, 
and if in the judgment of either liti¬ 
gant notice and api>ointment of a 
commissloner should not be availed 
of, the litigant may proceed in any 
manner deemed by hlm advisable.— 
Gulf Life Ins, Co. v. Stossel, 179 So. 
163, 131 Fla. 127, modifying 176 So. 
804. 131 Fla. 268. 

77. Minn.—^Kouri v. Olson-Keogh 
Produce Co.. 253 N.W. 98, 191 
Minn. 101. 

Pa.—^Adamezuk v. HoHoway, 13 A. 

2d 2, 338 Pa. 263. 

22 C.J. p 921 note 94. 

78- TJ.S.—Stone v. Chicago, M., St 
P. & P. R. Co., C.C.A. lowa, 53 F.2d 
813. 

Ariz.—^Humphrey v. Atehison, T. & 
S. P, Ry. Co., 70 P.2d 319, 60 Ariz. 
167. 

Ark,—Dermott Grocery & Commls- 
sion Co. of Eudora v. Meyer, 101 
S.W.2d 443, 445, 193 Ark. 691, cit- 
Ing Corpus Juzls. 

Cal.—Sim v. Weeks, 45 P.2d 350, 7 
CalA.pp.2d 28—Olson v. Meacham, 
19 P.2d 627, 129 Cal.App. 670— 
Hayes v. Emerson, 294 P. 766, 110 
Cal App. 470. 

Colo.—^Wold V. City of Boulder, 9 
P.2d 931, 91 Colo, 44. 

Conn.—Crowell v. Middleton Sav. 
Bank, 189 A. 172, 122 Conn. 362— 
Voltz V. Orange Volunteer Fire 
Asa*n. 172 A. 220, 118 Conn, 307. 
pia.—City of Miami v. McCorkle, 199 
So. 575. 

Ind.—^Tolbert v. Stratton, 200 N.B. 81, 
102 Ind.App. 155—Haven v. Snyder, 
176 N.B. 149, 93 Ind.App. 64. 
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Me.—^Penley v. Teague & Harlow Co., 
140 A. 374. 126 Me. 583. 

Mich.—Finch v. W. R. Roach Co., 
295 N.W. 324, 295 Mich. 689. 

Ohio.—Kalonsky v. Meyer Dairy 
Products Co., 164 N.E. 370, 30 Ohio 
App. 118. 

Okl.—Provident Dife & Accident Ins. 
Co. of Chattanooga, Tenn., v. Ever- 
ett, 61 P.2d 679. 177 Okl. 688. 
Or.—^Knapp v. Standard Oil Co. of 
Califomia, 68 P.2d 1052, 156 Or. 
564. 

Pa.—^Adamezuk v. Holloway, 13 A.2d 
2, 338 Pa. 263—^Marcinkiewicz v. 
Kutawlch, 87 Pa.Super. 260. 

Wash.—Quayle v. Enox, 27 P.2d 115. 

175 Wash. 182. 

22 C.J. p 922 note 95. 

79. Ariz.—Humphrey v. Atehison, T. 
& S. P. Ry. Co., 70 P.2d 319, 50 
Ariz. 167. 

Ark.—^Dermott Grocery & Commls- 
sion Co. of Eudora v. Meyer, 101 S. 
W.2d 443, 193 Ark. 591. 

Conn.—Skaling v. Sheedy, 126 A. 721, 
101 Conn. 545, 36 A.L.R. 640. 

Ind.—Central Indiana Ry. Co. v. 
Mltchell, 199 N.E. 439, 102 Ind.App. 
121—^Haven v. Snyder, 176 N.B. 149, 
93 Ind.App. 54. 

Mass.—Swart v. City of Boston, 193 
N.E. 360, 288 Mass. 542. 

N.H.—Cross V. Berlln Mills Co., 10 S 
A. 411, 79 N.H. 116. 

N.J.—Jaeger v. Elizabethtown Con¬ 
solidated Gas Co., 11 A.2d 746, 124 
N.J.Law 420. 

Ohio.—^Hoover v. Turner, 182 N.B. 

598, 42 Ohio App. 528, 

Wash.—Gooschin v. Ladd, 33 P-2d 
653, 177 Wash. 626. 

22 G.J. p 922 note 96. 

80 . U.S.—Chicago G. W. R Co. v. 
Roblnson, C.C.A.Neb., 101 F.2d 994, 
certiorari denied 59 S.Ct. 1038, 307 
U.S. 640, 83 L.Bd. 1520—Stone v. 
Chicago, M., St P. & P. R. Co., 
C.C.A.Iowa, 63 P,2d 813—United 
Verde Extension Mining Co. v. 
Jordan, C.C.A.Ariz., 14 P.2d 304, 
afflrming, D.C., Jordan v. United 
Verde Copper Co., 9 P.2d 144, af- 
firmed, C.C.A., United Verde Cop¬ 
per Co. V. Jordan, 14 P.2d 299, and 
certiorari denied 47 S.Ct. 243, 273 
U.S. 734, 71 L.Ed. 865—^Boyle v. 
Ward, D.C.Pa., 39 P.Supp. 545. 

Ariz.—^Humphrey v, Atehison, T. & S. 
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and the discrction of the trial judge in admitting or i case or under particular circumstances must not be 
rejccting a photograph as evidencc in a particular | exercised arbitrarily.®^ 

7. Books and Otheb Printed Publications 


§ 717, In General 

A book or other publicatlon printed by a private per- 
aon and not shown to be approved by public authority, 
and particufarly where not shown to be fn genera! use 
among the class of persona interested In the matters of 
which It treatSy Is not usuaily regarded as competent evi- 
dence as regards such matters. 


As a general rule a book or other publication 
printed by a private person and not shown to be 
approved by any public authority is not competent 
evidence of the facts therein stated,*^ at least if it 
does not appear to be in general use among the 


F. Ry. Co., 70 P.2d 319. 50 Ariz. 
167. 

Ark.—Arkansas Power & Llpht Co. 

V. Marsh. 115 S.W.2d 825, 195 Ark. 
1135—Dermott Grocery & Commis- 
slon Co. of Eudora v. Mej*er, 101 S. 

W. 2d 443. 445. 193 Ark. 591, cit- 
ini: Corpus JTiirls. 

Cal.—Sim v. Weeks, 45 P.2d 350, 7 
Cal.App.2d 28—Olson v. Meacham, 
19 P.2d 627, 129 Cal.App. 670— 
Hayes v. Emerson, 294 P. 765, 110 
CaUApp. 470—Crabbe v. Rhoades, 
282 P, 10. 101 Cal.App. 603. 

Colo.—Reed v. Davldson Dairy Co., 
30 P.2d 532. 97 Colo. 462. 

Conn.—Xjivingstone v. City of New 
Haven, 3 A.2d 836, 125 Conn, 123— 
Murray v. Gagliardl, 135 A. 293, 
ms Conn. 392. 

Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439, 102 Ind. 
App. 121—Putman v. Murden, 184 
N.E 796. 97 Ind.App. 313—Haven 
V. Snyder, 176 N.E. 149, 93 Znd.App. 
54. 

lowa.—Gose v. True, 198 N.TV. 528, 
197 lowa 1094. 

Me.—Penley v. Teagme & Harlow Co,. 

140 A. 374, 126 Me. 583. 

Md.—State, for Use of Emerson, v. 
Poe, 190 A. 231, 171 Md. 584— 
Klrsch V. Ford, 183 A. 240, 170 Md. 
90—York Ice Machlnery Corpora¬ 
tion V. Sachs, 173 A. 240, 167 Md. 
113—State V. United Railways & 
Electric Co. of Baltimore, 159 A. 
916. 162 Md. 404. $3 A.L.H. 1307— 
Smbbe v. Robinson, 135 A. 838, 151 
Md. 658, 50 A.I..R. 280. 

Mass.—Swart v. City of Boston, 193 
N.E. 360, 288 Mass. 542—Bruce v. 
Hanks, 178 N.E. 728. 277 Mass. 268 
—Byam v. Carlisle-Ayer Co., 172 
N.E. 113, 272 Mass. 176—Hamil- 
ton V. Inhabitants of Town of 
Heath, 140 N.E. 801, 246 Mass. 335 
—Morrissey v. Connecticut Valley 
St. Ry. Co., 124 N.E. 435, 233 Mass. 
554. 

Mich.—Wallace v. Eramer, 296 N.W. 
«38. 296 Mich. $80—Finch v. W. 
R. Roach Co.. 295 N.W. 324, 295 
Mich. 589—PexTi v. Tassie, 292 
N.W. 370, 293 Mich. 464—^Amedeo 
v. Grand Rapids & I. R. Co., 183 
N.W. 929, 215 Mich. 37. 

Minn.—Christopherson v. Custom 
Iiaundry Co., 229 N.W. 136, 179 
Hiztn. 325. 


Mo.—Philippi V. New York, C. & 
St. L. R. Co., App., 136 S.W.2d 339 
—^Hutchison V. Moerschel Products 
Co., 133 S.W.2d 701, 234 Mo.App. 
518—Home Ins. Co. of New York 
V. Savage. 103 S.W.2d 900, 901, 231 
Mo.App. 669, citing Oorptis Jnxls. 
Mont.—^Palmer v. Riek, 88 P.2d 16, 
108 Mont. 108. 

N.H.—^Nickerson v. Bentley, 6 A.2d 
142, 89 N.H. 533—Hackett v. Bos¬ 
ton & M. R. R.. 6 A.2d 139, 89 N.H. 
514. 

N.J.—Jaeger v. Elizabethtown Con¬ 
solidated Gas Co., 11 A.2d 746, 124 
N.J.Law 420—Braelow v. Klein, 126 
A. 103, 100 N.J.Iiaw 156—Bilis v. 
Rosenberg, 188 A. 499, 15 N.J.Misc. 
37—Day v. Beyer, 139 A. 317, 6 N. 
J.Misc. 1069—Bumphy v. Thomp¬ 
son, 130 A. 639, 3 N.J.Misc. 1086. 
N.C.—^Pearson v. Luther, 193 S.E. 
739, 212 N.C. 412. 

Ohio.—^Paul A. Sorg Paper Co. v. 
Hayes, 182 N.E. 886, 43 Ohio App. 
140—Hoover v. Turner, 182 N.E. 
598, 42 Ohio App. 628—^Kalovsky v. 
Meyer Dairy Products Co., 164 N. 
E. 370, 30 Ohio App. 118. 

Okl.—Schaff V. Coyle, 249 P. 947, 121 
Okl, 228—Missouri, K. & T. By. 
Co. V. Smlth, 223 P. 373, 97 Okl. 
152. 

Or.—De Witt v. Sandy Market, 115 
P.2d 184—^Knapp v. Standard Oil 
Co. of California, 68 P.2d 1062, 156 
Or. 564. 

Pa.—^Adamczuk v. Holloway, 13 A.2d 
2, 338 Pa. 263—^Dutz v, Allegheny 
County, 195 A. 1, 327 Pa. 687— 
Trexler Lumber Co. v. Allemannia 
Pire Ins. Co. of Pittsburgh, 136 A. 
856, 289 Pa. 13—^Marclnkiewicz v. 
Kutawich, 87 Pa.Super. 260—Tay- 
lor V. Bland, 77 Pa.Super, 661— 
Heffelfinger v. Schell, 60 Dauph. 
Co. 1—Mrkich v. Pennsylvania R. 
Co., 23 West.Co.L.J. 182—Rugrens v. 
Jones, 54 York Deg.Rec. 8. 

S.D.—Lundgrren v. Mlnty, 266 N.W. 
145, 64 S.D, 217. 

Tex.—Empire Gas & Fuel Co. v. 
Muegge, Clv.App., 116 S.W.2d 758, 
761, citing Corpus Jnxls. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 
A. 711. 108 Vt 208—Leland v. 
Deonard, 112 A. 198, 95 Vt 36— 
Goulette's Adm’r v. Grand Trunk 
Ry. Co., 107 A, 118, 93 Vt 266. 
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Wash.—Fabbio v. Diesel Oil Sales 
Co.. 95 P.2d 788, 1 Wash.2d 234— 
KeselefC v. Sunset Highway Motor 
Preight Co., 60 P.2d 720, 187 Wash. 
642—Gooschln v. Ladd, 33 P.2d 653, 
177 Wash. 626—Quayle v. Knox, 27 
P.2d 115, 176 Wash. 182. 

Wis.—City of Baraboo v. Excelsior 
Creamery Co., 177 N.W. 36, 171 
Wis. 242. 

22 C.J. p 922 note 97. 

Motion plctnres 

U.S.—Sprinkle v. Davis, C.C.A.Va., 
111 P.2d 926, 128 A.L.R. 1101. 

Md.—State v. United Railways & 
Electric Co. of Baltimore, 159 A. 
916, 162 Md. 404, 83 A.L.R. 1307. 
Mich.—^Rogers v. City of Detroit, De¬ 
partment of Street Railways, 286 
N.W. 167, 289 Mich. 86. 

Mo.—^Morris v. E. I. Du Pont De 
Nemours & Co., 139 S.'W’.2d 984, 
129 A.L.R. 352. 

Neb.—^Denlson v. Omaha & C. B. St 
Ry. Co., 280 N.W. 905, 136 Neb. 
307. 

N.Y.—Boyarsky v. G. A. Zimmerman 
Corporation, 270 N.T.S. 134, 240 
App.Div. 361. 

Fart of photogrraph 
Conn.—Jackiewicz v. United Illuml- 
nating Co., 138 A. 147, 106 Conn. 

302. 

Photogrraphs of doouments 

lowa.—In re Cheney*s Bstate, 274 N. 

W. 6, 223 lowa 107$. 

X.ray pictures 

lowa.—^Kramer v. Henely, 288 N.W. 
610, 227 lowa 604. 

Mass.—^McGrath v. Pash, 139 N.E. 

303, 244 Mass. 327. 

Miss.—Gulf Research Development 
Co. V. Linder, 170 So. 646, 177 Miss. 
123. 

Mo.—Clark v. Reislng, 107 S.W.2d 33, 
341 Mo. 282—Perringer v. Lynn 
Food Co., App., 148 S.W.2d 601. 

81. Mass.—^De Porge v. New York, 
N. H. & H R. Co., 69 N.E. 669, 178 
Mass. 59, 86 Am.S.R. 464. 

Neb.—Carlson v. Benton, 92 N.W. 
600, 66 Neb. 486, 1 Ann.Cas. 169. 

82. Ky.—^Kentucky Public Service 
Co. V. Topmiller, 263 S.W. 706, 204 
Ky. 196. 

Pa.—^Nyce v. Tyson, 18 Pa.Dist. & Co. 

91, 48 Montg.Co. 153. 

22 C.J. p 922 note 2—38 C.J. p 1181 
note 33 [a] (4). 
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class of persons interested in the xnatters of which 
it treats, and if on accoimt of the recent occurrence 
of the facts or for other reasons they may be 
proved by living witnesses or other better evi- 
dence.^® Books and other printed publications 
shown to be in general use among the class of per¬ 
sons interested in the matters which they contain 
have, however, been held admissible.®^ Where the 
parties to the action have expressly agreed to ac- 
cept a particular book as authority it may be in- 

troduced into evidence,®^ 

Where a publication is independently relevant, 
that is, where the inquiry is as to whether certain 
matter was published, regardless of its truth or fals- 
ity, the publication is admissible,®® and a publica¬ 
tion may also be admissible on the question of 


§ 718 

knowledge of a certain person.®*^ 

§ 718, Books of Science and Leaming 

a. Inductive reasoning or opinion 

b. Mathematical calculations, exact Sci¬ 

ences, etc. 

a. Inductive Beasouiug or Opiuiou 

Books of Inductive, as dlstlngulshed from exact, 
Science and learning are not usually admissible as Inde- 
pendent evidence of the theories and opinions which they 
contain, although there exist cases to a contrary effect, 
and such books are sometimes admissible under statute. 

Except as permitted by statute,«8 medical and oth¬ 
er Works of Science or learning, at least books of 
inductive as distinguished from exact Science, are, 
although accepted as Standard authorities, ordinari- 


AutomobUe Book» 

Mo.—Brown v. Republlc Casualty & 
Surety Co., App., 31 S.W.2d 111. 
Pa.—^Nyce v. Tyson, 18 Pa.Dlst. & 
Co. 91, 48 Montg.Co. 163. 

Catalog* of maanfaotnxer 
U.S.—M. & B. Mfg. Co. V. Munk, D.C. 
N.T., 6 P.Supp. 203, reversed on 
other grrounds, C.C.A., 77 P.2d 261. 
Ky.—^Harcourt v. Redmon, 140 S.W. 
1009, 145 Ky. 512. 

ChxlBtlaiL Scleuoe wxlthigrs 

U. S.—^Northern Trust Co. v. Commis- 
sioner of Internal Hevenue, C.CJI., 
116 F.2d 96. 

City dlxeotory 

Tex.—Defferari v. Terry, Clv.App., 68 
S.W.2d 263, reversed on other 
grounds 99 S.W.2d 290, 128 Tex. 
521. 

Utah.—Christensen v. Johnson, 61 P. 

2d 697, 90 Utah 273. 

22 C.J. p 922 note 2 [d]. 

HEamials 

(1) A manual of accident preven- 
tion In constructlon work Issued by 
a contractors* association is inadmis- 
sible under the text ruie.—McBachln 

V. Martin, 102 S.W.2d 864, 193 Ark. 
787. 

(2) A field manual of policies and 
instructions Issued by automobile 
manufacturer to dealers is inadmissi- 
ble.—Oakland Motor Car Co. v. Kre- 
mer Motor Co., 243 N.W. 678, 186 
Minn. 455. 

National electrlo safety oode, is¬ 
sued by federal bureau of standards, 
oflered as evidence in chief, was held 
properly excluded from evidence in 
action for death by electrocution of 
one erecting metal pole among' pow- 
er company’s hlgh voltage overhead 
wires.—^Mississippi Power & Light 
Co. V, Whitescarver, C.C.A.Miss., 68 
P.2d 928, afllrming, D.C., Whitescarv¬ 
er V. Mississippi Power & Liight Co., 

6 P.Supp. 948. 


Scrapbook 

Ky.—^Bta,ralambo*s Ex’r v. Christo- 
Pher, 21 S.W.2d 983, 231 Ky. 650. 
Talephone book 

Ga.—WofiCord Oil Co. of Georgia v. 
Solomon, 169 S.E. 780, 47 Ga.App. 
42. 

Textbook of SflEasoxiie juxisprndence, 
not shown to be followed by Masons 
generally, could not be relied on to 
Show that defendant was Masonic 
outlaw.—Most Worshipful Prince 
Hali Grand Lodge, P. & A. M. of 
Colorado and Jurisdictlon v. Most 
Worshipful Hiram Grand Lodge, P. & 
A. A. T. M. of Colorado and Juris¬ 
dictlon, National Compact Prince 
Hali Origin, 273 P. 648, 85 Colo. 
17. 

83. Mass.—Whiton v. Albany City 

I Ins. Co„ 109 Mass. 24. 

Pa.—Spalding v. Hedges, 2 Pa. 240. 

84. Basaball golde 

Baseball gulde is admissible to 
Show beglnnlng and end of playing 
season as regards recovery of dam- 
ages for delay in delivering tele- 
gram containing offer of posltion.— 
Western Union Telegraph Co. v. Bck- 
hardt, Tex.Civ.App., 2 S.W.2d 605, 
modifled on other grounds, Coxn.App., 

II S.W.2d 777, rehearing denied 20 S. 
W.2d 759. 

Bate book of iusuxer 

In action on industrial life policy, 
providing that if true age of In- 
sured was greater than oldest age ac¬ 
cepted by Insurer, then payment of 
reserve would absolve insurer of 
further obllgatlon, rate book of in¬ 
surer would have been admissible if 
properly proved for the purpose of 
showlng that there was no rate on a 
person over flfty years of age.— 
North Carolina Mut, Life Ins. Co. v. 
Banks, TennA^pp., 148 S.W.2d 54. 
Bules 

(1) The rules of a master car 
builders' association have been held 
admissible for the purpose of show- 
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ing the proper constructlon of a 
railroad car in an action for injury 
to a brakeman resulting from a 
handhold coming off a car.—Leas v. 
Continental Pruit Express, 99 S.W. 
859, 46 Tex.Civ.App. 162. 

(2) The book of rules and certain 
general orders or regulations of de¬ 
fendant Street railway for the oper- 
ation of its cars. produced by the 
company’s president at the reQuest 
of a passenger suing for injuries, 
were properly admitted.—Bilodeau v. 
Pitchburg & L. St. Ry. Co., 128 N. 
E. 872, 236 Mass. 526. 

Time-table 

(1) A time-table Is admissible in 
evidence as bearing on the speed of 
tralns.—Perkins v. Chlcago, M. & St. 
P. Ry. Co., 197 N.W. 758, 168 Minn. 
184. 

(2) Time-table of transportat ion 
company operatlng autostages is ad¬ 
missible in order to establish time 
of automobile collislon occurring at 
certain point just as stage arrived.— 
Stili V. Swanson, 27 P.2d 704, 175 
Wash. 653. 

85. N.C.—^Hite v. Aydlett, 134 S.E, 
419, 192 N.C. 166. 

Kaadbook 

In action for services ais architect, 
admission of copy of certain hand- 
book was not error, where contract 
expressly made the handbook au¬ 
thority on any question arising un¬ 
der contract.—^Hite v, Aydlett, su¬ 
pra. 

86. Ga.—^Taylor v. Georgia L. & T. 
Co., 94 S.E. 264, 21 Ga.App. 272. 

22 C.J. p 922 note 5. 

87. Ohio.—Russell v. Weiler, 28 Ohio 
Cir.Ct 176. 

22 C.J. p 922 note 6. 

88. Conn.—^Nlcotra v. Bigelow, San- 
ford Carpet Co., 189 A. 603, 122 
Conn. 353. 

S.C.—^LiaCount v. General Asbestos & 
Rubber Co., 192 S.E, 262, 184 S.a 
232—^Baker v. Southern Cotton OH 
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ly, inadmissible as indcpcndcnt evidencc of the the¬ 
ories and opinions therein cxpressed,*® or as evi- 
«Itfncc for any purpose except to some extent in 
conncction with the examination of an expert,®^ as 
an aid to the memory of the court in defining scien- 
tific terms,^^ or to show the state of ihe art, or the 
world’s knowiedge on the subjcct.^- There exists, 
however, a particular line of cases which assert a 
contrary vicw permitting Standard works of recog- 
nized authority to be introduced in evidence-®^ 

The rcasi^ns for cxclusion, under the ustial rule, 
are because of the unsettied condition of the Sci¬ 
ences themsclves; because the language employed is 
technical, and hence not within the understanding 
of men of common experience; because of the dif- 
ficulty of determining what books are or are not of 
good and established authority; because such books 
are written without the sanet ion of an oath, and 
*hc authors are not liable to cross-examination; and 


lastly, because such books are but hearsay evidence 
of matters about which living witnesses could be 
called to testify.^^ 

b. Mathematica! Calculations, Exact Sciences, 

Etc* 

Baoks of recognized authority containing mathematl. 
cal calculations, or dealing with the exact Sciences, and 
the like may be introduced in evidence. 

The reasons for the rejection of medical treatises 
and other works of the inductive class are held not 
to apply to works of recognized authority contain¬ 
ing mathematical calculations or dealing with what 
are known as the exact Sciences, and works of this 
character are ordinarily,®® although not invaria- 
bly,^® held to be admissible. Accordingly alma- 
nacs,S7 tide tables,®^ millwrights’ tables,^® and 
Standard encyclopedias^ have been admitted. A ta- 
ble showing the rates of interest in other States, 
printed in an official publication, has been held ad- 


Co., 150 SE. 822, 161 S.C. 479—Ed- 
wfirds V. Union Buftalo Mills Co., 
150 S.B. 81S. 162 S.C. 17. 

89. 111.—Wlloox V. International 

Harv-ester Co. of America, 116 N. 
E. 151, 2iS 111. 465. afflrmin§r 198 
111.App. 33. 

lowa.—Morton v. Bquitable Life Ins. 
Co. of lowa, 254 N.W. 325, 218 lowa 
S46. 96 A.L.R. 315. 

Me.—Shaw’s Case. 140 A. 370. 126 
Me. 572. 

Mass.—Percoco’s Case, 173 X,E. 515, 
273 Mass. 429. 

Mo.—Wright v. Stickler, App., 96 S. 
W.2d 932—^Whltley v. Stein, App.. 
34 S.W.2d 998. 

Neb.—Wlnters v. Bance, 251 N.W. 
167, 125 Neb, 577—Oliverius v. 

Wicks, 187 N.W. 73, 107 Neb. 821. 
g.C.—Baker v. Southern Cotton Oil 
Co., 159 S,E. 822. 161 S.C. 479—Ed- 
wards v. Union BulEalo Mills Co., 
159 S.K 818. 162 S.C. 17. 

Tenn.—Standard Life Ins. Co. of the 
South V. Strong, 89 S.W.2d 367. 19 
Tena App. 404. 

Ter.—Texas Indemnlty Ins. Co. v. 
AlHson, C1V.APP., 75 S.W.2d 999. 
1000, cltlng Cozpiis Jazis—San 
Angelo Water, Light Sc Power Co, 
V. Baugh, Civ.App., 270 S.W. 1101, 
Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 N.W. 
392. 207 Wis. 209. 

22 C.J. p 923 note 7. 

Bztracts from books of the type 
indicated in the text have been held 
inadmissible. 

Ky.—^Kentucky Public Service Co. v. 
TopmUler, 263 S.W. 706. 204 Ky. 
196. 

OkL—Clinton & O. W. Ry. Co. v. 
Dunlap, 181 P. 312, 75 Okl. 64, af- 
flrmlng 179 P. 749. 75 Okl. 64. 

22 CJT- p 923 note 7 [el. 

Ky.—^Kentucky Public Service 


I Co. V. Topmiller. 263 S.W. 706. 204 
Ky. 196. 

Minn.—Huud v. Hendrickson, 222 N. 

W. 904, 176 Mina 138. 

Mo.—Cooper v. Atehison, T. & S. P. 
R. Co., 148 S.W.2d 773, certiorari 
denied Atehison, T. & S. P. R. Co. 
v. Cooper, 61 S.Ct. 1116, 313 U.S. 
591, 85 L.Bd. 1546. 

Neb.—^Winters v. Rance, 251 N.W. 
167, 125 Neb. 677. 

Tex.—^William Cameron Co. v. Down- 
ing, Civ.App., 147 S.W.2d 963. 
Wis.—RIpon v. Bittel. 30 Wis. 614. 
22 C.J. p 923 note 8. 

Heference to authorities on exam¬ 
ination of expert see supra S§ 573- 
576. 

Preliminary proof 

Proof by any competent doctor 
that medical book is used and recog¬ 
nized by the medical profession is 
sufficient proof of authenticlty of 
such book to warrant its use In 
cross-examining physician,—Wllliam 
Cameron Co. v. Downing, Tex.Civ. 
App., 147 S.W.2d 963. 

SI. N.Y.—Winthrop Chemical Co. v. 
Blackxnan, 268 N.Y.S. 647, 150 Mlsa 
229. 

22 C.J. p 923 note 9. 
zrames of druga 

The United States Pharmacopoeia 
and New and Non-Offlcial Remedies 
have been held competent to show 
that certain names of drugs are not 
the common or descriptive names 
thereof.—Winthrop Chemical Co. v. 
Blackman, supra. 

92. U.S.—^U. S. V. Two Cases of 
Chloro-Naptholeum Disinfectant, 
D.C.Md., 217 P. 477. 

93. Ala.—City of Bothan v. Hardy, 
188 So. 264, 287 Ala. $03, 122 A.L. 
R. 637—Watkins v. Potts, 122 So. 
416, 219 Ala, 427, 65 A.L.R. 1097— 
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Carraway v. Graham, 118 So. 807, 
218 Ala. 463—Batson v. Batson, 117 
So. 10. 217 Ala. 460. 

22 C.J. p 924 note 12. 

Xrrelevant lUnstratloiiLS 
Where illustrations from a medical 
book are not shown to have any re- 
lation to the particular case, they are 
not admissible under the text view.— 
Watkins v. Potts, 122 So. 416, 219 
Ala. 427, 65 A.L.R. 1097. 

94- Minn.—^Ruud v. Hendrickson, 
222 N.W. 904, 176 Minn. 138. 

22 C.J. p 923 note 11. 

96. U.S.—Western Assur. Co. v. J. 
H. Mohlman Co., N.Y., 83 P. 811, 28 
C.C.A. 157, 40 L.R.A. 661, certio¬ 
rari denied 18 S.Ct. 949. 168 U.S. 
710, 42 L.Bd. 1213. 

22 C.J. p 924 note 13. 

96. in.— North Chicago Rolllng Mlll. 
Co. v. Monka, 107 111. 340, following 
Connecti cut Mut. L. Ins. Co. v. 
Bilis, 89 111. 516. 

22 C.J. p 924 note 14. 

97. Ala.—Mobile & B. R. Co. v. 
Ladd, 9 So. 169, 92 Ala. 287. 

22 C.J, p 924 note 16. 

98. N.Y.—Green v. Comwell, 1 City 
Hali Rec. 11. 

Wash.—Cherry Point Plsh Co. v. 
Nelson, 66 P. 65, 26 Wash. 668. 
“Tldal BeiLoh SICarks’’ along the 
coast of Southern Califomia euid 
references therein to data which may 
be utilized In determining the mean 
or ordinary hlgh tide are admissible. 
—Swarzwald v. Cooley, 103 P.2d 580, 
39 Cal.App.2d 306. 

99. N.Y.—Garwood v. New York 
Cient. & H. R. R. Co., 45 Hun 12$. 

1. Kan.—^Atehison, T. & S. P. R. Co. 
V. Ryan, 64 P. 603, 62 Kam 682. 
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inissible,2 but ordinary interest tables have been re- 
jected.3 An encyclopedia has been held inadmissi- 
ble to show knowledge of certain classes of per- 
sons with respect to particular matters.'* 

Provision is sometimes made by statute for the 
admission of historical works, books o£ Science and 
art, etc., when made by persons indiflferent between 
the parties, as presumptive evidence of facts of gen- 
eral notoriety or interest,® but such statutes do not 
authorize the admission of medical treatises.® 

g 719 , -Mortality and Annuity Tables 

Mortality and annuity tables are admissible in evN 
dence to show the expectancy of human life. 


Mortality and annuity tables are admissible in ev¬ 
idence to show the expectancy of human life,^ al- 
though they are not» of course, see infra § 770, con¬ 
clusi ve on the subject. 

According to some authority» whcther prclimi- 
nary proof of the authenticity of mortality and an¬ 
nuity tables shall be required depends on whether 
the court desires evidence to satisfy itself.® Where 
such tables are shown to be of Standard authori¬ 
ty,^ they may be received without any further proof 
of their authenticity and correctness,^® as under 
such circumstances the court will, it is said, take 
judicial notice of their genuineness and authorita- 
tiveness A showing that the tables are used by 


а. Ala,— Holley v. Collee, 26 So. 239. 
123 Ala. 406. 

3 , lowa.—Grace v. Minneapolla & 
St. L. R. Co., 133 N.W. 672, 153 
lowa 418. 

22 C.J. P 925 note 20. 

4, Mass.—^Whiton v. Albany City 
Ins. Co., 109 Mass. 24. 

22 C.J. p 926 note 18. 

5 , Cai.—Gallagher v. Market St. R. 
Co.. 6 P. 869, 67 CaL 13, 51 Am.R. 
680. 

22 C.J. P 925 note 21. 

б, Cal.—Gallagher v. Market St. R. 
Co., supra. 

22 C.J. p 926 note 22. 

7. TT.S.—Southern Pac. Co. v. Klinge, 
C.C.A.Utah, 65 F.2d 86. certiorari 
denied Klinge v. Southern Pac. Co., 
54 S.Ct. 72, 290 U.S. 667, 78 Li.Bd. 
669—^United Verde Extenslon Min¬ 
ing Co. V. Littlejohn, C.C.A.Arlz., 
279 F. 228—^United Yerde Bxten- 
sion Mining Co. v. Kaso, C.C.A. 
Arlz., 273 F. 369. 

Ala.—Llttle Cahaba Coal Co. v. Ar- 
nold, 91 So. 586. 206 Ala. 598. 

CaJ.—^Powers v. Sutherland Auto 
Stage Co., 213 P. 494, 190 Cal. 487 
—^Newman v. Campbell, 73 P.2d 
1266, 23 Cal.App.2d 639—Gotsch v. 
Market St. Ry., 266 P. 268, 89 
Cal.App. 477. 

Ga.—^Atlantic Coast Line R. Co. v. 
Anderson, 133 S.B. 63, 35 Ga.App. 
292. 

Idaho.—Reinhold v. Spencer, 26 P.2d 
796, 800, 53 Idaho 688, citing Cor¬ 
pus Jnzls. 

lowa.—Droullard v. Rudolph, 223 N. 
W. 100, 207 lowa 367—Swegle v. 
Chicago, B. & Q. R. Co., 192 N.W. 
894, 196 lowa 413. 

Ky.—Louisville & N. R. Co. v. 
Thompson's Adm'r, 288 S.W. 761, 
217 Ky. 21. 

Me.—^Penley v. Teague & Harlow Co., 
140 A. 374, 126 Me. 583. 

Mich.—De Groot v. Winter, 261 N.W. 
426. 265 Mich. 274—Garton v. Pow- 
ers. 238 N.W. 873, 262 Midi. 442— 
Bullen. V. Chicago & N. W. Ry. Co., 
209 N.W. 124, 235 Mich. 240. 


Miss.—^Tucker v. Gurley, 176 So. 279, 
179 Miss. 412. 

Mo.—Willgues V. Pennsylvania R. 
Co.. 298 S.W. 817, 318 Mo. 28— 
Morton v. Southwestern Telegraph 
& Telephone Co., 217 S.W. 831. 
280 Mo. 360—Langan v. U. S. Life 
Ins. Co., App., 121 S.W.2d 268. 
transferred, see, 114 S.W.2d 984, 
and 130 S.W.2d 479, 344 Mo. 989, 
123 A.L.R. 1409—^Peters v. Kansas 
City Rys. Co., 224 S.W. 25, 204 Mo. 
App. 197—Stevens v. Kansas City 
Llght & Power Co., 208 S.W. 630, 
200 Mo.App. 651. 

Mont—Ralph v. MacMarr Stores, 62 
P.2d 1285, 103 Mont. 421—McNair 
V. Berger, 16 P.2d 834, 92 Mont. 
441—Corneli v. Great Northern Ry. 
Co., 187 P. 902, 57 Mont. 177. 
Neb.—Litwiller v. Graff, 246 N.W. 
922, 124 Neb. 460—^Lyons v. Joseph, | 
246 N.W. 859, 134 Neb. 442. 

Nev.—Smlth v. Odd Fellows Bldg. 
Ass’n, 205 P. 796, 46 Nev. 48, 23 1 
A.L,R. 38. 

N.H.—Reed v. Boston & M. R. R., 119 
A. 796, 80 N.H. 606. 

N.J.—^Hampton v. Pennsylvania R. 
Co., 179 A. 101, 116 N.J.Law 168 
—^Auer V. Sinclair Reflning Co., 
137 A. 666, 103 N.J.Law 372, 54 A. 
L.R. 623—^Dickerson v. Mutual 
Qrocery Co., 124^A. 785, 100 N.J. 
Law 118. 

N.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M, 460. 

N.Y.—^Robbins v. Travelers* Ins. Co., 
269 N.T.S. 841, 161 Misc. 151, af- 
flrmed 272 N.Y.S. 561, 241 App.Div. 
350—Lewis v. State, 183 N.Y.S. 653, 
112 Misc, 667, reversed on other! 
grounds 189 N.Y.S. 660, 197 App. 
Div. 712. 

Okl.—Covingrton Coal Products Co. v. j 
Stogner, 72 P.2d 491, 181 Okl. 35 
—Jacobsen v. Howard, 23 P.2d 185, i 
164 Okl. 88—Whltehead Coal 
Mining Co. v. Winton. 230 P. 609, 1 
107 Okl. 99. I 

Or.—^Babcock v. Gray, 107 P.2d 846. 
Pa,—^Littman v, Bell Telephone Co. | 
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of Pennsylvania, 172 A. 687, 316 
Pa. 370. 

R. I.—Woodward v. Wilbur, 169 A. 
486, 54 R.I. 60. 

S. C.—Cook V. Atlantic Coast Line R. 
Co., 13 S.B.2d 1. 196 S.C. 230, 133 
A.L.R. 1144. 

S.D.—Knutsen v. Dilger, 263 N.W. 
459, 62 S.D. 474. 

Wash.—McGrady v. Brink, 81 P.2d 
800, 195 Wash. 626—^Borland v. Pa¬ 
cific Meat & Packing Co,. 279 P. 
94, 153 Wash. 14—Fisher v. City 
of Anacortea, 186 P. 271, 109 Wash. 
191. 

Wis.—Schaefer v. Rambo, 243 N.W. 

204, 208 Wis. 421. 

22 C.J. p 925 note 23. 

Testimony 

Admission of testimony of wit- 
ness as to life expectancy from life 
expectancy tables was not improper 
where witness was called not as ex- 
pert, but to produce recognized life 
expectancy table.—Mursky v. Brody, 
181 A. 273, 13 N.J.Misc. 725. 

8. Me.—Penley v, Teague & Harlow 
Co.. 140 A. 374, 126 Me. 583. 
Snfflcleiicy oX «rUtheuticatlon is 

ordinarily for the trial court.—Reed 
V. Boston & M. R. R., 119 A. 795. 80 
N.H. 505. 

9. Mont.—^McNair v. Berger, 15 P.2d 
834, 92 Mont. 441. 

N.J.—^Dickerson v. Mutual Grocery 
Co., 124 A. 786, 100 N.J.Law 118. 
Tex.—Galveston, H. & S. Al. R. Co. v. 

Arlspe, 17 S.W. 47, 81 Tex. 517. 
Wash.—Roalsen v. Oregon Stevedor- 
ing Co.. 267 P. 433, 147 Wash. 672. 

IOl Mont.—^McNair v. Berger, 16 P. 

2d 834, 92 Mont. 441. 

N.J.—^Dickerson v. Mutual Grocery 
Co., 124 A. 785, 100 N.J.Law 118. 
Wash.—Roalsen v. Oregon Stevedor- 
ing Co., 267 P. 433, 147 Wash. 672. 
22 C.J. p 926 note 26. 

IL Mont.—^McNair v. Berger, 16 P. 

2d 834, 92 Mont. 441. 

Wash.—Roalsen v. Oregon Stevedor- 
ing Co„ 267 P. 433, 147 Wash. 672. 
22 C.J. p 926 note 27. 
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reputablc Hfc insurance companies is sufficient to 
cstablish their status as Standard authority.^^ 
Amonfr tables which have becn accepted and ad- 
mitted as stand«'ird without proof of accuracy may 
bc mentioned the Carlisk tables^^ the American 
Expcricncc tablc,i^ the Xorthampton tables^^s the 
Wipfjjicsvvorth tables,^® and the Flatchcraft Insur¬ 
ance Maiuial.*7 Wherc the tables are not recog- 
nized as Standard, extrinsic proof of their accuracy 
is necessary to authorize their rcception.^* It is 
not necessary that the tables should be printed in 
a volumc by themselves, but where Standard tables 
are printed in a work of general Information, such 
as an cncyclopedia,^^^ a law book of general accept- 
ance and authority,-® a statute book,-^ or other book 
of a character appropriate to contain such tables ,22 
the book may bc admitted in evidence. 


Relevancy of tables, Mortality and annuity ta¬ 
bles, to be admissible, must be applicable to the 
facts of the particular case.23 Such tables are com¬ 
petent if they show the life expectancy of persons 
of approximately the age of the person in ques- 
tion,24 although they do not cover his exact age;25 
but tables which do not show the expectation at an 
age approximately that of the person in question 
should not be received.26 That the jury may find 
other considerations which destroy the value of the 
tables does not render them inadmissible.27 The 
fact that the tables make no reference to sex does 
not preclude their admission on the question of the 
life expectancy of a female.23 It has been held that 
it is not necessary in order to admit such tables to 
prove that the person in question is in sound 
health,23 nor are they rendered inadmissible by 


18. X.J,—Graumann v. Ward. 147 
A. 572, 7 N.J.M1SC. 953. 

Tex.—St. Louis, B. & M. Ry. Co. v. 

Davis. Civ.App., 262 S-W. 923. 

22, C.J. P 926 note 28. 

13. Mo.—Peters v. Kansas City Hys. 
Co.. 224 S.W. 25. 204 Mo.App. 197. 

Xeb,—MiPcho V. Von Dohren, 252 X. 
W. &30. 126 Neb. 164—Lyons v. 
Joseph. 246 N.W. 859. 124 Neb. 
442—Mentz v. Omaha & C. B. St. 
Ry. Co., 170 N.W. 889, 103 Neb. 
216, rehearing" denied 173 N.W. 478, 
103 Neb. 216—Wiley v. National 
Surety Co., 170 N.W. 349, 103 Neb. 
68 . 

N.J.— Hampton v. Pennsylvania K. 
Co., 179 A. 101, 115 N.J.Liaw 168— 
Auer V. Sinclair Refining Co., 137 A. 
555, 103 N,J,Law 372, 54 A.Ii.R. 
623—^Dickerson v. Mutual Grocery 
Co., 124 A. 785, 100 N.J.Iiaw 118. 

22 C.J. p 926 note 29. 

14. U.S.—United Verde Extenslon 
Mining Co. v. Kaso, C.C.A.Ariz., 
273 F. 369. 

Ark.—^Eauitable Life Assur. Soc. of 
U. S, V. Pool, 71 S.W.3d 465. 189 
Ark. 101. 

Conn.—^Jackiewicz v, United Illumi- 
nating Co., 138 A. 147, 106 Conn. 
302. 

Miss.—^Tucker v. Gurley, 176 So. 279, 
179 Miss. 412. 

Mo.—Hohlstein v. St. Louis Rooflng 
Co., 42 S.W,2d 573, 328 Mo. 399, 
transferred, see, App., 49 S.W.2d 
226. 

Mont.—^McNair v. Berger, 16 P.2d 
834. 92 Mont. 441. 

Nev.—Smith v, Odd Pellows Bldg. 
Ass'n, 205 P. 796, 46 Nev. 48, 23 
A.I>.R. 38* 

Okl.—Plfe V. Adair. 47 P.2d 145, 173 
Okl. 234—^acobsen v. Howard, 23 
F.2d 185. 164 Okl. 88. 

Pa,—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 316 
Pa. 870. 

Tex.—St. Louis, B. A M. Ry. Co. v. 
Davis, Clv.App., 262 S.W. 923. 


TTis.—Schaefer v. Rambo, 243 N.W. 

204, 208 Wis. 421. 

22 C.J. p 926 note 30. 

American Experience Tables of (In- 
sured) Mortality see 41 C.J. p 216 
note 65 [a]. 

15- Wis.—Peterson v. Oleson, 2 N. 
W. 94, 47 Wis. 122. 

22 C.J. p 927 note 31. 

16- 111.—Winn v. Cleveland, C., C. 
& SL L, R. Co., 87 N.E. 954, 239 
111. 132, affirmlng 143 Ill.App. 71. 

22 C.J. p 927 note 32, 

17- Tex.—Missouri, BL & T. R. Co. 
of Texas v. Ransom, 41 S.W. 826, 
15 Tex.Civ.App. 689. 

1& Tex.—Galveston, BC. & S. A. R. 
Co, V. Arispe, 17 S.W. 47, 81 Tex. 
617. 

22 C.J. p 927 note 34. 

19. Pa.—Littman v. Bell Telephone 
Co. of Pennsylvania, 172 A. 687, 
316 Pa. 370. 

22 C.J. p 927 note 36. 

20. Me.—^Penley v. Teague & Har- 
low Co., 140 A. 374, 126 Me. 683. 

Nev.—Smith v. Odd Fellows Bldg. 
Ass*n, 205 P. 796, 46 Nev. 48, 23 
A.L.R. 38. 

N.H.—Reed v. Boston & M. R. R., 119 
A. 796, 80 N.H: 605. 

N. J.—^Hendershot v. New York, S. 
& W. R. Co., 138 A. 206, 6 N.J. 
Misc. 727, affirmed 140 A. 919. 104 
N.J.Law 436, certiorari denied 
New York, S. & W. R. Co. v. Hen- 
dershot, 48 S.Ct. 662, 277 U.S. 602, 
72 L.Bd. 1009. 

22 C.J. p 927 note 36. 

Tables appeaxing in Oorpns Juris, 
see 41 C.J. p 216 note 66 [a], have 
been held admissible.—Littman v. 
Bell Telephone Co. of Pennsylvania, 
172 A. 687, 315 Pa. 370. 

21. Nev.—Smith v. Odd Pellows 
Bldg. Ass'n, 205 P. 796, 46 Nev. 
48, 23 A.L.R 38. 

22 C.J. p 927 note 37. 

22. Pa.—^lAttman v. Bell Telephone 
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Co. of Pennsylvania, 172 A. 687, 
316 Pa. 370. 

22 C.J. p 927 note 38. 

Any Standard work contalning the 
tables are admissible to prove them. 
—Fasick v. Byerly, 200 A. 1, 331 Pa. 
85. 

fittaia Insurance department pamphlet 

Wash.—^Layton v. City of Yakima, 16. 
P.2d 449. 170 Wash. 332. 

23. R.I.—Tumer v. Maxon, 166 A. 
372, 63 R.L 164. 

1 C.J. p 503 note 37. 

Prasent value of money 
A table not computlng the present 
value of money in determlnlng ther 
present value of future income has-, 
heen held Inadmissible as inappllca- 
ble to the facts of a particular case. 
—Tumer v. Maxon, 166 A. 372, 63*. 
R.I. 164. 

24. lowa.—^Pearl v. Omaha & St. L.. 
R. Co., 88 N.W. 1078, 116 lowa 635. 

25. Tex.—Missouri, K. & T. R. Co. v.. 
BUnes, Civ.App., 40 S.W. 162. 

26. Wis,—^Decker v. McSorley, 86 N. 
W. 664, 111 Wis. 91. 

22 C.J. p 927 note 41. 

27. Wash.—^Roalsen v. Oregon 
Stevedorlng Co., 267 P. 433, 147 
Wash. 672. 

28. lowa.—Croft v. Chicago, R. I. & 
P. R. Co., 109 N.W. 723, 134 lowa 
411. 

22 C.J. p 927 note 42. 

29. Cal.—Cusick v. Boyne, 82 P. 986, 
1 CalApp. 643. 

Idaho.—Relnhold v, Spencer, 26 P. 

2d 796, 53 Idaho 688. 

Ky.—^Louisville & N. R. Co. v. 
Scott^s Adm'r. 220 S.W. 1066, 188 
Ky. 99. 

Nev.—Smith v. Odd Fellows Bldg. 
Ass*n, 206 P. 796. 46 Nev. 48, 23 
A.L.R. 38. 

N.J.—^Auer v. Sinclair Reflnlng Co., 
137 A. 666, 103 N.J.Law 372. 64 
A.L.R. 628. 
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proof that such person is in ill Health,30 afBicted 
with disease,3i ig not an insurable risk,32 or not in- 
surable in some particular Insurance company,33 
or is enga^ed in a hazardous employment,34 al- 
though such a showing may, see infra § 770, impair 
their effect as evidence of life expectancy. There 
is, however, authority for the view that it is nec- 
essary for one who relies on a mortality table to 
prove the life expectancy of a person to show that 
such person belongs to the class of persons from 
which such tables are made, that is, persons of 
sound body and mind, having no physical defects or 
constitutional troubles, and of correct habits.35 

Relevancy of life expectancy, Where the expec- 
tation of life is not relevant, mortality tables are of 
course not admissible.30 

g 720. -- Historical Works 

Historlcal works of known character and accuracy 
may be admitted to prove historical facts of general and 
publlc notorlety. 

Historical facts of general and public notoriety 
may be proved by reputation, and that reputation. 
may be established by historical works of known 
character and accuracy ;37 but evidence of this 
sort is confined in a great measure to ancient facts 
which do not presuppose better evidence in exist- 
ence, and where, from the nature of the transac- 


tion, the remoteness of the period, or the public 
and general reception of the facts, a just founda- 
tion is laid for general confidence,33 and historical 
Works have been held not admissible to prove par¬ 
ticular facts or customs.39 It has also been held 
that a statute providing for the admission of his¬ 
torical works does not render them admissible to 
prove the unwritten law of a foreign country.^® 
The writings of a living author on recent historical 
subjects are not admissible,'^ ^ and a local history 
has been excluded as evidence of the facts therein 

recited.^2 

§ 721. -Dictionaries 

Dictionarles may be resorted to as alds to the memory 
and understanding of the court. 

While dictionaries are not of themselves evi¬ 
dence, they may be referred to as aids to the mem¬ 
ory and understanding of the court,^3 and such a 
Work has even been received in evidence.'*^ 

§ 722. - Law Commentaries and Reports 

a. Law commentaries 

b. Law reports 

a. Law Conmientanes 

Law commentaries of recognized authority are ad¬ 
missible. 


Tex.—Sanders v. TJniversal Life & 
Accident Ins. Co., Clv.App., 74 S. 
W.2d 301, afllrmed Universal Life 
& Accident Ins. Co. v. Sanders, 
102 S,W.2d 405, 408, 129 Tex. 344. 
citingr Cozpns Jiixis. 

30. Ark.—^Ncw York Life Ina. Co. 
V. Jacques, 64 S.W.2d 96, 188 Ark, 
46. 

Cal.—Groat v. Walkup Drayaffe & 
Warehouse Co., 68 P.2d 200, 14 
Cal.App.2d 350. 

Ky.—Louisville & N. R. Co. v. 
Scotfs Adni’r, 220 S.W. 1066, 188 
Ky. 99. 

Neb.—Mentz v. Omaha & C. B. St. 
Ry. Co., 170 N.W. 889, 103 Neb. 
216, rehearing: denled 173 N.W. 
478, 103 Neb. 216. 

Wash.—^Dlxon v. Haynes, 262 P. 119, 
146 Wash. 163, 55 A.L.R. 1218. 

22 C.J. p 927 note 44. 

3L Cal.-—Scott V. Sheedy, 102 P.2d 
575. 39 Cal.App.2d 96. 

Nev.—Smith v. Odd Fellows Bldff. 
Ass’n, 206 P. 796, 46 Nev. 48, 23 A. 
L.R. 38. 

Wash.—^Dixon v. Haynes, 262 P. 119, 
146 Wash, 163, 55 A.L.R. 1218. 

22 C.J. p 927 note 46. 

38. Tex.—^Universal Life & Accident 
Ins. Co. V. Sanders, 102 S.W.2d 406, 
129 Tex. 344, afflrminsr Sanders v. 
TJniversal Life & Accident Ins. 
Co., Civ.App., 74 S.W.2d 301. 


Wash.—Lixon v. Haynes, 262 P. 119, 
146 Wash. 163, 65 A.L.R. 1218. 

33. Va.~Culp V. Virginia B. Co., 
87 S.E. 187, 77 W.Va. 125. 

34 . XJ.S,—^United Verde Extension 
Mining Co. v. Koso, C.C.A.Ariz., 273 
P. 369. 

22 C.J. p 927 note 47. 

35. Mich.—^Fortner v. Koch, 261 N. 
W. 762, 272 Mich. 273. 

Mlnn.—^Butler v. Butler, 230 N.W. 

576, 180 Minn. 134. 

22 C.J. p 927 note 49. 

Zn. XCLssissippi 

(1) Earlier authority adhered to 
the text rule.—-Vlcksburg R., Power 
& Mfg. Co. V. White, 34 So. 331, 82 
Miss. 468. 

(2) According to later authority, 
however, mortality tables are admis¬ 
sible on a showing that the person 
in question has been in good health 
and engaged In an occui>ation not 
extrahazardous nor such as is like- 
ly to impair health.—^Tucker v. Gur- 
ley. 176 So. 279, 179 Miss. 412. 

36. Mich,—^Heagany v. National 

Union, 106 N.W. 700, 143 Mich. 186. 

22 C.J. P 927 note 50. 

Dower 

Mortality tables are not admissi¬ 
ble for the purpose of determining 
the value of an inchoate right of 
dower.—^Reilly v. CulUnane, 287 P. 
994, 53 APP.D.C. 17. 


Fresent worfeh of ohJld 
Pa.—^Moore v. Leininger, 149 A. 662, 
299 Pa. 380. 

37. Cal.—^Ames v. Bmpire Star 
Mines Co., 110 P.2d 13, prior opin- 
ion, App., 93 P.2d 635. 

Me.—^Plper v. Voorhees, 155 A. 656, 
130 Me. 305. 

Pa.—^Laidley v. Rowe, 119 A. 474, 
275 Pa. 389. 

22 C.J. p 927 note 61. 

38. U.S.—^Morris v. Harmer’s Heirs' 
Lessee, Ohio, 7 Pet. 554, 8 L.Ed. 
781. 

39. N.Y.—^Roe v. Strong, 14 N.B. 
294, 107 N.Y. 360. 

22 C.J. P 938 note 63. 

40. Or.—State v. Moy Looke, 7 Or. 
54. 

41. U.S.—^Morris v. Harmer’s Heirs* 
Lessee, Ohio, 7 Pet. 554, 8 L.Ed. 
781*. 

32 C.J. p 928 note 55. 

42. Pa.—^Laidley v. Rowe, 119 A. 
474, 275 Pa. 389. 

22 C.J. P 928 note 56. 

43. U.S.—Nix V. Hedden, N.Y., 13 S. 
GL 881, 149 U.S. 304, 37 L.Ed. 746. 

22 C.J. p 928 note 57. 

44. lowa.—Banco de Sonora v. 
Bankers* MuL Casualty Co., 95 

I N.W. 232. 

I 22 C.J. P 928 note 58. 
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S 722 

The Works of commentators of rccognized au- 
thority on domestic or forcign law are aclmissible,^® 
and the courts must consuit and obtain such aid as 
they can from thc works o£ jurists and commenta- 
tors on the subjcct of international law bul 
thcse works are resortcd to by judicial tribunais, 
not for the sj^culations of their authors concern- 
in^ what thc law' ought to be, but for trustworthy 
evidence of what the law rcally is.^" 

b. Law Beports 

Law reporta are admfssible to prove the unwritten 
or common law. 

The books of reports of cases adjudged in the 
courts of another state^s or of a foreign countr3r^^ 
are very gcnerally hcld admissible as evidence of 
the unwritten or common law of the sister state or 
foreign country. In the same way the printed re¬ 
ports may be referred to as expositions of domestic 
law^S'^ such reports being rcgarded, however, as 
sccondary evidence only.®^ 

§ 723. Statute Books 

Admissibility of statute books is discussed in thc 
CJ.S. title Statutes § 86, also 59 CJ. p 633 note 42- 
p 634 note 53. 

§ 724. Market Quotations 

Prices current and reports of the state of the 
market published in the newspapers or otherwise 
in general circulation and relied on by the commer- 
cial world are, as noted in § 181 supra, held admis¬ 
sible on an issue as to value. 


§ 725. Live Stock Registers 

Live stock registers may be introduced to prove cer- 
taln matters. 

Records published by authority of a recognized 
trotting association, if accepted and acted on by 
persons conversant with racing matters as authentic 
and official, have been held admissible for the pur- 
pose of showing the speed of a horse and that of 
others to which he is related and, under statute, 
a printed copy of a herd book in which cattle are 
registered has been held admissible if it is shown 
to be a Standard authority recognized by cattle 
breeders, it being regarded as an historical work 
of a particular subject,®^ but a private catalogue 
of an individual is not admissible as a book of pedi- 
gree to show the history of an animal owned by 
him,S4 nor can entries in a book entitled the Year 
Book, purporting to give the age of race horses, 
be admitted where it did not appear that the book 
was published by authority of a recognized associa¬ 
tion acted on by persons conversant with such 
matters as authentic and official, but the evidence 
tended to show that it was compiled from mere 
statements not under oath made by persons inter- 

ested.s® 

§ 726. Newspapers 

Newspapers are not as a rule admissible to establlsh 
facts although they may be admitted to show knowl- 
edge and for other particular purposes. 

While newspapers may be admissible in evidence 
to impute to a party knowledge of a fact,56 or to 
prove current market prices, see supra § 183, a 
newspaper account is merely hearsay evidence ol 


45. U.S.—The Pawashlcls, I>.C. 

Mass., IS F.Cafl.No.lO.S51, 2 Lfowell 
142. 

22 C.J. p 928 note 59. 

46. U.S.—Hllton v. GuyoL N.Y., 16 
S.Ct. 139. 169 U.S, 113, 40 UBd. 
95. 

47- U.S.—^The Paguete Habana, 

Fla., 20 S.Ct. 290, 175 U.S. 677, 44 
L.Ed. 320. 

46. Ala.—Smith v. Blinn, 127 So. 
155, 221 Ala. 24. 

>T.J.—Tradesmen's NaL Bank & 
Trust Co. V. Cummingrs Bros. Co., 
157 A. 386. 9 N.J.Misc. 1333. 

Ni.C.—^Howard v. Howard, 158 S.E. 

101, 200 N.C. 574. 

22 C.J. p 928 note 62. 

Xagw or facts 

(1) The opinion of an appellate 
court as contained In a printed vol- 
ume of law reports was not admissi¬ 
ble to establlsh facts stated therein. 
—^Western Union Tei. Co. v. Brad- 
ford, 118 S.W. 686. 62 Tex.avJLpp. 
392. 


(2) An excerpt from a reporteris 
statement of facts in the report of 
a case decided in another state is 
inadmissible to establlsh a fact re- 
cited therein.—^Virginia & West Vir¬ 
ginia Coal Co. V, Charles, D.C.Va., 
251 P. 83. 

(3) The decisions of the highest 
court of a sister state are, however, 
admissible to prove that a court of 
such state has general Jurisdiction 
of a certain class of cases.—^Howey 
V. Howey, Mo., 240 S.W. 450, certio¬ 
rari denied 43 S.Ct 92, 260 U.S. 730, 
67 L.Ed. 485. 

XTatioiaal Beporter System 
The decisions of the courts of a 
sister state may be proved by the 
National Reporter System. 

Fla,—^Madlson v. Robinson, 116 So. 
31, 96 Fla. 321. 

S.C.—Columbia Weighing Mach. Co. 

v. Rhem, 162 S.E. 427, 164 S.C. 

; 376. 


Mo. 194—^Margruerite v. Chouteau, 
3 Mo. 640. 

50l U.S.—^Mackay v. Easton, Mo., 
19 Wall 619, 22 L.Ed. 211, afflrm- 
ing 16 F.Cas.No.8,843, 2 DIU. 41. 

51. Seoondaxy evidence only 

Ind.—^Donellan v. Hardy, 67 Ind. 893. 
22 C.J. p 929 note 65 [a]. 

52. Ohio.—^Pittsburgh, C., C. & St. 
L. R. Co. V. Sheppard, 46 N.E. 61, 
56 Ohio SL 68, 60 Am.S.R. 732. 

53. lowa.—Warrick v. Relnhard, 111 
N.W. 988, 136 lowa 27. 

22 C.J. p 929 note 69. 

54. Ky,—^Louisville & N. R. Co. v. 
Frazee, 71 S.W. 437, 24 Ky.L. 1273. 

22 C.J. p 929 note 70. 

Proof of pedigree of anlmals gener- 
ally see supra § 185. 

55. N.C.—Bucham v. King, 108 S.E. 
635, 182 N.C. 171. 

56. Mass.—Com. v. Robinson, 1 
Gray 566. 

22 C.J. p 929 note 71. 


49. Mo.—Charlotte v, Chouteau, 83 
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the facts stated, and is not generally admissible in notices.68 Newspaper advertisements have, how- 
evidence to prove such facts,and the same rule ever, been hcld admissible for certain purposes.®® 
ordinarily applies to newspaper advertisements and [ 

8. Othee Private Recobds ob DoctrxEXTs 


§ 727. Church Registers and Certificates 

Church registers and certificates are usually regard- 
ed as competent evidence of the facts which they re¬ 
cita. 

Church registers and certificates kept or issued 
by a clergyman or other proper officer, such as 
registers of birth, marriages, or deaths, are re- 
garded as competent evidence of the facts prop- 
erly recited therein.®® So baptismal registers or 
certificates are admissible to show the fact, and 
the date and place, of baptism,®! but not to prove 
other facts, for example, the date, place, or birth 
of the child,®2 except, of course, that it was born be- 
fore the baptism,®^ the age of the child,®^ or that it 
was baptized as the lawful child of the parents,®^ 
when these facts are in issue. Church baptismal 
records may, under certain circumstances, be ad¬ 


missible as evidence of the age of a person.®® A 
certificate of fact made by a clerk of a religious 
organization has been held inadmissible.®'^ Where 
births are required to be recorded, a birth certifi¬ 
cate issued by a clergyman may be excluded,®® 

Census and membcrship record, Church census 
records may be admitted as evidence of the facts 
which they recite.^® A church card record of mem- 
bership has, however, been rejected."^*^ 

§ 728. Hospital Records 

Hospital records are generaliy, but not invariably held 
to be inadmissible in absence of statute. Under specific 
rules relating to entries in the reguiar course of business, 
to records of particular classes of hospitais, or to records 
required by law to be kept, hospital records may, how¬ 
ever, be admissible. 

In the absence of statute, hospital records are 


57. Ky.—^Haralambo’s Ex’r v. Chrls- 
topher, 21 S.W.2d 983, 231 Ky. 660. 
Tex.—SchafC v. Bourland, Clv.App., 
266 S.W. 843. 

Wash— State v. Low, 74 P.2d 458, 
460, 192 Wash. 631, quoting Cor¬ 
pus Juris. 

22 C.J. p 929 note 73. 

6& Wash.—State v. Low, supra, 
quotlngr Corpus Juris. 

22 C.J. p 929 note 74. 

59. Ind.—^WriKht v, Haley, 194 N.B. 

637. 208 Ind. 46. 

Plxlng time of sale 
A newspaper advertisement re- 
ferrlng to a certain stock of mer- 
chandlse has been held admissible 
to fix the time of the sale of such 
stock in violation of Bulk Sales 
Law.—Wright v. Haley, supra. 
PreUmliLary proof 

In action by automobile dealer for 
conversion of automobiles which had 
been properly repossessed by finance 
company, newspaper advertisement 
of automobiles for sale were im- 
properly admitted, in absence of 
foundation showing that advertise¬ 
ment was inserted by flnance com¬ 
pany or Its agents.—^Lindsey v. 
Commercial Discount Co., 66 P.2d 
896, 12 Cal.App.2d 346. 

eo. U.S.—U. S, V. Tod, C.C.A.N.T., 
296 F. 346. 

Cal.—In re Beirs Estate, 243 P. 423, 
198 Cal. 32. 

Del.—Hali v. Hali, 161 A. 149, 5 W. 
W.Harr. 173. 

Mich.—^Livemash v. De Lorme, 176 
N.W. 177, 208 Mich. 296. 


Mo.—Amold V. Brotherhood of Loco- 
motive Firemen and Enginemen, 
101 S.W.2d 729, 231 Mo.App. 608. 

R.I.—Borda v. Borda, 117 A. 362. 44 
H.I. 337. 

22 C.J. p 901 note 11. 

Porelgu records 

Pa.—^In re McLaughlin^s Estate, 29 
Del.Co. 478. 

22 C.J. p 901 note 11 [f]. 

6L U.S.—U. S. V. Tod, aC.AN.T., 
296 F. 345. 

Cal.—In re BelFs Estate, 243 P. 423, 
198 Cal. 32. 

111.—^Dailey v. Grand Lodge, Broth¬ 
erhood of Railroad Trainmen, 142 
N.B. 478, 311 111. 184—^Foulkes v. 
Chicago Title & Trust Co., 283 IlL 
App. 142. 

Tex,—^Bailey v. Fly, 80 S.W. 676, 35 
Tex.Civ.App. 410. 

22 C.J. p 901 note 12. 

62 , IT.S.—U, S. V. Bukls, D.C.Pa., 17 
F.Supp. 77. 

111.—^Dailey v. Grand Lodge, Broth¬ 
erhood of Railroad Trainmen, 142 
N.B. 478, 311 111. 184. 

Tex.—^Bailey v. Fly, 80 S.W. 675, 36 
Tex.Civ.App, 410. 

22 C.J. P 902 note 13. 

63. U.S.—U. S. V. Tod, C.C.AJ7.T., 
296 F. 345. 

111.—^Dailey v. Grand Lodge, Broth¬ 
erhood of Railroad Trainmen, 142 
N.B. 478, 311 111. 184—Foulkes v. 
Chicago Title & Trust Co., 283 
IlLApp. 142. 

22 C.J. P 902 note 13. 
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64. Tex.—^Baldwin v. Salgado, Civ. 
App., 135 S.W. 608. 

65. U.S.—Blackbum v. Crawfords, 
Md., 3 Wall. 175, 18 L.Ed. 186. 

66. Where age Is set forth in the 
record it has been held admissible 
on the question of age.—Dillon v. E. 
Heller & Bros., 122 A. 595, 99 N.J. 
Law 68. 

Where there Is other evidence 
tendixig to filx the age of the child at 
the time of baptlsm, the date of bap- 
tism, as proved by the entry, may be 
material and competent—^Whitcher 
V. MoLaughlin, 115 Mass. 167. 

67. Mass.—Oakes v. Hili, 14 Plck. 
442. 

Mich.—Tessmann v. Supreme Com- 
mandery U. F., 61 N.W, 261, 103 
Mich. 185. 

68. Puerto Rico.—^Ex p. Oarreras, 
7 Puerto Rico 151. 

69. Kan.—^In re Doyle*s Estate, 103 
P.2d 52, 152 Kan. 23, 

Addltiolos 

That a clergyman having custody 
of such census records subsequent 
to the time they are taken makes 
certain additlons thereto may not 
render them Incompetent—^In re 
Doyle*s Estate, supra. 

70. N.T.—^In re Flschei^s Estate, 
271 N.T.S. 101, 161 Misc. 74, af- 
firmed 277 N.T.S. 939, 243 App. 
Div. 685. 

Notstlon of ohange of address 
[n.Y.—^I n re Flscher^s estate, sttpra. 
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as a ruleji althouf^h not invariablyj^ held not ad- 
mii^sible as evidence of the facts stated thcrein, the 
rule excludinjc such records being particularly ap- 
plicable where it does mt appcar that they are 
made or kept in accordance with any requirement 
of law"'^ and where proof of their accuracy and 
authenticity is lackingJ* 

linirics tn rcgular coursc of Business, Accord- 
ing to some authorities, and sometimes under stat- 
utes rclating to entries or records made in the 
regular course of business, hospital records kept 
in the regular coursc of business are, on the laying 


of a proper foundation for their reception, admis- 
sible/® although there exists authority to the ef- 
fect that in the absence of a statute extending **the 
shop-book rule” hospital records are not admissible 
as entries in the regular course of business.76 Un¬ 
der authorities recognizing the liberal rule of ad- 
missibility, in order that hospital records may be 
admissible in evidence there must be compliance 
with statutes under which they are sought to be 
introduced it must appear that entries were 
made in the ordinary course of business by persons 
whose duty it is to make them;78 they must be 
made contemporaneously with the facts to which 


71. Ark.—Bankers* Reserve Life 

Co. V. Harper, 64 S.\V.2d 327, 1S8 
Ark. 81. 

Cal.—Heiman v. Market St Ry. Co., 
69 r,2d 178, ISO. 21 Cal.App.2d 311, 
clttns Corpns Jazls. 

Conn.—Chernov v. Blakeslee, 111 A. 
908, 95 Conn. 617—Jordan v. Apt¬ 
er, 105 A. 620, 92 Conn. 302. 

Ga.—Bankers Health & Life Ina. Co. 
V. Kelsey, 5 S.E.2d 600, 60 Ga.App. 
893—Metropolitan Life Ins. Co. v. 
Mapp. 142 S.E. 564, 38 Ga.App. 30. 
111.—Blynn v. Troesch, 26 N,E.2d 91. 
373 III. 275—Western Electric Co. 
V. Industrial Commission, 181 N. 
E, 638, 349 III. 139—Wriffht v. Up- 
son. 135 X.B. 209, 303 111. 120— 
Plewe V. Chicago Motor Coach Co., 
283 I1I.APP. 57. 

Ky.—Consolidated Coach Corpora¬ 
tion V. Garmon, 26 S.W.2d 20, 
233 Ky. 464. 

La.—Lepine v. First Nat. Life Ins. 

Co., App., 184 So. 376. 

Mich.—In re Sachs* Estate, 236 N.W. 
805, 254 Hlch. 358, citing: Oorpns 
Juris—Job v. Grand Trunk West¬ 
ern Ry. Co., 222 N.W. 723, 727, 246 
Mich. 353, citlns Corpus Jorls. 

Mo.—Kirkpatrlck v. American Creo- 
Boting Co., 37 S.W.2d 996, 1003, 225 
Mo.App. 774, citing Corpus Jazis. 
N.Y.—Vitarella v. Cantasano Bros., 
218 N.Y.S. 927, 218 App.Div. 806— 
Sauer v. Weidel, 218 N.Y.S. 888, 
218 App.Div. 806. 

Ohio,—Netzel v. Todd, 165 N.B. 47. 
30 Ohlo App. 300—Brower v- Sil- 
verman, 18 Ohio App. 236. 

Pa.—Norvidas v. Metropolitan Life 
Ins. Co., 6 Sch.Regr. 292. 

Tenn.—HiII v. National Life & Acci¬ 
dent Ina. Co., Inc., 11 Tenn.App. 33, 
38, Quoting Gorpns Juris. 

Tex—Great American Indemnlty Co. 
V. Dabney, Civ,App., 120 S.W.2d 
496, 498, quoting Cozpns Jnzls— 
Dallas Coffee & Tea Co. v. Wil¬ 
liams. Civ.App., 45 S.W.2d 724, 
730. quoting Corpus Joxis. 

22 aJ. p 902 note 17—1 CJ, p 501 
note 97. 

"Badsftds notas" have been held in- 
admlssible under the text rule.—St 
Louls r. IBoston & M. R. R., 145 A. 


263, 83 N.H. 638—22 C,J. p 902 note 
17 [a]. 

UTarratlva 

N.Y.—In re Bamey*s Will, 174 N.Y. 

S. 242, 185 App.Dlv. 782. 

Records of hospltals as public rec¬ 
ords see supra § 638. 

72. 111.—Boss V. Illinois Cent. R. 
Co., 221 IlLApp. 504. 

La.—Lado v. First Nat Life Ins. 
Co., 162 So. 679, 182 La. 726, af- 
firming, App., 168 So. 872. 

Md.—^Langenfelder v. Jones, 13 A.2d 
623, 178 Md. 421, motion denied 
15 A.2d 422, 178 Md. 421. 

Minn.—Schmldt v. Rlemenschneider, 
266 N.W. 816, 196 Minn. 612— 
Lund V. Olson, 234 N.W. 310, 182 
Minn. 204, 76 A.L.R. 871. 

Mo,—^Wright V. John Hancock Mut. 
Life Ins. Co. of Boston, App., 163 
S.W.2d 747. 

Ohio.—^Mutschman v. Petry, 189 N.B. 

668, 46 Ohio App. 525. 

22 C.J. p 902 note 18. j 

73. Conn.—Jordan v. Apter, 106 A. 
620, 93 Conn. 302. 

74u Conn.—Jordan v. Apter, supra, 
in.—^Plewe V. Chicago Motor Coach 
Co,, 283 IlLApp. 57. 

N.J.—Sullivan v. Coast Cities Coach- 
€S, 19 A.2d 442, 126 N.J.Law 300. 
N.Y.—^Dougherty v, ICalbach, 175 N. 
Y.S. 837. 

Ohio.—^Netzel v. Todd, 166 N.E. 47, 
30 Ohio App, 300. 

22 C.J. p 902 note 17 [bj. 

75. Conn.—^Borucki v. MacKenzie 
Bros. Co., 3 A.2d 224, 125 Conn. 
92. 

Md.—Wlckman v. Bohle, 196 A. 3’26, 
173 Md. 694. 

Mich.—Gile v. Hudnutt, 272 N.W. 
706, 279 Mich. 868. 

Neb.—^Wlllls V. Order of Railroad 
Telegraphers, 296 N.W. 443. 

N.H.—^Williams v. Williams, 182 A. 
172, 87 N.H. 430, 

N.J.—Opdyke v. Halbach, 7 A.2d 
635, 123 N.J.IAW 123. 

N.T.—Melselman v. Crown Heights 
Hospital, 34 N,E.2d 367, 286 N.Y. 
389, reversing 20 N.Y.S.2d 174, 
269 App.Div. 840, appeal denied 
20 N.T.S.2d 669, 269 App.Div. 916 
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—Budka V. City of Schenectady, 
12 N.Y.S.2d 603, 266 App.Div. 764. 
Ohio.—^Kellogg V. Industnal Com- 
mission of Ohio, 19 N.E.2d 611, 60 
Ohio App. 22. 

Pa.—^Freedman v. Mutual Life Ins. 
Co. of New York, 21 A.2d 81—^Ev¬ 
ans V. Penn Mut Life Ins. Co. 
of Philadelphia, 186 A. 133, 322 Pa 
647—Loder v. Metropolitan Life 
Ins. Co., 193 A. 403, 128 PaSuper. 
155. 

R.I.—Conlon v. John Hancock Mut 
Life Ins. Co., 183 A. 860, 66 R.L 
88 . 

Tex.—^Houston Life Ins. Co. v. 
Dabbs, Civ.App., 96 S.W.2d 484, 
modided on other grounds 126 S. 
W.2d 1041, 132 Tex. 666. 

Basis of admissihlllty 

(1) Hospital records are admltted 
under the text rule on the same 
basis as books of account—^Kimber 
V. Kimber, 148 N.B. 293, 317 111. 661. 

(2) Book entries In regular course 
of business generally see supra §§ 
683-691. 

76. Utah,—Clayton v. Metropolitan 
Life Ins. Co., 85 P.2d 819, 96 Utah 
331, 120 A.L.R. 1117. 

77. Cal.—^Lusardi v. Prukop, 2 P.2d 
870, 116 Cal.App. 606. 

Conn.—^Weller v. Fish Transport Co., 
192 A. 817, 128 Conn. 49, 

Fla—Florida Power & Llght Co. v. 
Bridgeman, 182 So. 911, 133 Fla 
196. 

Mich.—Sadjak v. Parker-Wolverine 
Co., 274 N.W. 719, 281 Mich. 84. 
N.Y.—Cottrell v. Prudential Ins. Co. 
of America, 23 N.Y.S.2d 335, 260 
App.Div. 986—^In re 0*Grady's Es¬ 
tate, 8 N,Y.S.2d 778, 264 App.Div. 
691—Geroeaml v. Fancy Frult & 
Produce Corporation, 291 N.Y.S. 
837, 249 App.Div. 221—Stone v. 
Goodman, 271 N.Y.S. 500, 241 App. 
Div. 290. 

76. Mich.—^Metropolitan Life Ins. 
Co. V. Dabudka, 204 N.W. 771, 232 
Mich. 36. 

N.Y.—Geroeaml v. Fancy Frult & 
Produce Corporation, 291 N.Y.S. 
837, 249 Ajpp.Div. 221. 

Utah.—Clayton v. Metropolitan Life 
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they relate or within such time thereafter as to 
be part of the transaction must refer to mat- 
ters which the persons making- the entries have the 
duty to record;^® and must be duly authenticated.si 
According to one line of cases recognizing the ad- 
missibility of hospital records as entries in regular 
course of business, in order that such records shall 
be admissible it is essential that they satisfy three 
probative requirements: (1) They must be made 

contemporaneously with the acts to which they pur- 
port to relate. (2) There must have been present 
at the time no contemplative motive for falsifica- 
tion. (3) They must have been made by a person 
having Imowledge of the facts set forth or one 
competent to predicate a medical and scientific opin- 
ion on the facts.82 According to some authorities, 
in order that hospital records may be admissible 


there must exist a necessity for admitting such 
records without requiring the persons making them 

to testify.S3 

Where hospital records are admissible as entries 
in the regular course of business, while not admis¬ 
sible for all purposes or as proof of all facts set 
forth,they have been held admissible for the 
purpose of showing the fact of hospitalization and 
hospital treatment and the date of the patientes en- 
try and discharge^® and to show the age of a pa- 
tient86 

Particular classes of hospiials. Under statute the 
records, when properly identified, of certain class¬ 
es of hospitals, such as those receiving public sup- 
port or charitable hospitals, may be admissible in 
evidence.*7 Records of hospitals not shown to be 


Ins. Co., 85 p.2d 819, 96 Utah 331, 
120 A-Ii.K. 1117. 

TS. R.I.—Rlbas v. Revere Rubber 
Co., 91 A. 58, 37 R.I. 189. 
sa N.H.—Williams v. Williams, 
182 A. 172, 87 N.H. 430. 
gl. 111 .—^Klmber v. Klmber, 148 N. 
B. 293. 317 111. 661—Wright v. Up- 
son. 136 N.B. 209, 308 111. 120— 
Branch v. Woulfe, 21 N.E.2d 148, 
300 IllApp. 472. 

Okl.— ^Massachusetts Bonding & In¬ 
surance Co. V. Jones, 94 P.2d 886, 
186 Okl. 661. 

Pa,—McGine v. State Mut. Ben. Soc., 
189 A. 889, 124 Pa.Super. 602. 

Oaestlons for oourt | 

Questlons as to the sufficlency of i 
authentlcatlon are In the flrst In- 
stance for the trlal court.—^Williams 
V. Williams, 182 A. 172, 87 N.H. 430. 

By one of two murses 

Where only one of the two nurses 
who made the entries in the record 
had testlfied wlth reference thereto, 
it was error to admlt the entire 
record.—^Wrlgrht v. Upson, 135 N.E. 
209, 303 111. 120. 

88. Pa.—^Preedman v. Mutual Life 
Ins. Co. of New York, 21 A.2d 81 
—Paxos v. Jarka Corporation, 171 
A 468, 314 Pa. 148—^Leed v. State 
Workmen's Ins. Pund, 194 A. 689, 
128 Pa.Super. 572—^Loder v. Met¬ 
ropolitan Life Ins. Co., 193 A. 403, 
128 Pa.Super. 166. 

Ezpert 

(1) To satisfy the third and prl- 
mary probative element specifled In 
the text the person must be such 
an expert in the fleld as to be cap- 
able of drawing a sound conclusion 
conceminiT a conditlon not visible 
but reflected circumsta n tia l ly by the 
existence of other visible and known 
symptoms.—^Paxos v. Jarka Corpo¬ 
ration, 171 A 468, 314 Pa. 148. 

(2) That interne who made hos¬ 
pital records waa not a quallfied 


physlcian did not render records in-* 
admissible where testimony showed 
that records were made under imme¬ 
diate supervislon of resident physi- 
clan in charge who examined patient 
and checked report as recorded by 
interne.—^Loder v. Metropolitan Life 
Ins. Co., 193 A 403, 128 Pa.Super. 
155. 

(3) Particular hospital records 
have been held inadmissible for fail- 
ure to satisfy the third requirement 
mentloned.—^Paxos v. Jarka Corpo¬ 
ration, supra—Leed v. State Work- 
men’s Ins. Pund, 194 A 689, 128 Pa. 
Super. 672. 

83. Tenn.—Hili v. National Life & 
Accident Ins. Co., Inc., 11 Tenn. 
App. 33. 

Belianea 

Before hospital records may be 
admltted under the text rule it must 
appear that It is necessary to rely 
on such records as distingruished 
from the testimony of the physlcian 
who treated the patient.—^Paxos v. 
Jarka Corporation, 171 A 468, 814 
Pa. 148. 

Snsuinaxy of hospital record 

In personal injury action, exclu- 
sion of summary of hospital record 
contalnlng statement 8 ls to plaintlff's 
condition was not improper where 
summary was composed by board of 
physicians, none of whom was call- 
ed as a witness.—^Wiedow v. Car- 
penter, 34 N.B.2d 83, 310 Ill.App. 342. 

94 . Pa.—^McGine v. State Mut Ben. 
Soc., 189 A 889, 124 Pa.Super. 602. 

UneiQplaiiLed notatioiL 
A statute making certain records 
admissible in evidence has been held 
not to authorlze the admission of a 
hospital record bearlng an unex- 
plained notation, “Man promised to 
pay hospital bili.''—Petterson v. 
Lake, 26 N.B.2d 768, 136 Ohio St 
481. 

85. N.Y.—Sommer v. Guardian Life 
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Ins. Co. of America, 300 N.Y.S. 
938, 253 App.Biv. 763—^Palmer v. 
John Hancock Mut. Life Ins. Co. 
of Boston, Mass., 270 N.Y.S. 10, 
150 Misc. 669. 

Pa.—^Bvans v. Penn Mut Life Ins. 
Co. of Philadelphia, 186 A 133, 322 
Pa. 547—Loder v. Metropolitan 
Life Ins. Co., 193 A 403, 128 Pa. 
Super. 155. 

88. Ohio.—Plckering v. Peskind, 183 
N.E. 301, 43 Ohio App. 401. 

87. La.—Harrlson v, Joseph Rath- 
bone Lumber Co., 132 So. 797, 16 
La.App. 207. 

Mass.—^McGaffigan v. Kennedy, 18 N. 

E.2d 344, 302 Mass. 12. 

Classlfloatlon. 

(1) Whether a particular instltu- 
tion is of the class contemplated by 
the statute is a prellminary ques- 
tion of fact for the trlal Judge.— 
McGafiBgan v. Kennedy, supra. 

(2) A hospital supported by re- 
ceipts from patients but treating 
charity patients without charge is 
within the class contemplated.—^Mc- 
Gafflgan v. Kennedy, supra. 

(3) Under certain circumstances 
the records of a dispensary may be 
admissible as those of a hospital 
under the statute.—^Burke v. John 
Hancock Mut, Life Ins. Co., 195 N.E. 
507, 290 Mass. 299. 

Treatment and medloal hUtoxy 

(1) Records admissible under the 
statute referred to in the text are 
competent evidence of hospital treat¬ 
ment and medical history of the 
patient when those matters are in 
issue.—^Burke v. John Hancock Mut. 
Life Ins. Co., 195 N.E. 607, 290 Mass. 
299—^Blosck*s Case, 179 N.E. 228, 277 
Mass. 451—^Unterberg v. Boston Ble- 
vated By. Co., 164 N.E. 478, 266 Mass. 
10—^Raymond v. Pllnt, 114 N.E. 811, 
225 Mass. 521. 

(2) Thus a hospital record Includ- 
Ing a notation as to the odor of al- 
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within contcmplation of such statute are, however, 
inadmissiblc thereunder,®® as are records not in 
conipHancc with the requirements of such statute.®® 

Rccords required hy /ua» to bc kept. Accordinf 
to some authority, when required by law to be kept 
hospital records so kept may be admissible when 
properly identificd^® and providcd the^' do not vio¬ 
late the rule making^ Communications between a 
patient and his physician privileged.®! 

§ 729. Hotel Registers 

The admissibility of hotel regfeters has been both 
afflrmed and denied. 

Hotel registers, when properly identified, have 
been hcld to be admissible in evidence,®^ as, for 
instance» to show where a person was on a particu- 
lar day,®® although there is authority for the view 
that an entry on a hotel register is not admissible,®^ 
particularly in the absence of proof that entries 
in such register were regularly made and correct- 


ly kept.®5 At any rate, it is essential that the au- 
thenticity of such registers be established before 
they may be received in evidence.®® 

§ 730. Maps, Diagrams, Etc. 

a. In general 

b. Requirements as to accuracy and au- 

thenticity 

a. In Greneral 

Maps, dlagrams, etc., may, on the laying of a proper 
foundatlon, be received In evldence as legltlmate aids 
to the court and Jury. 

It is a common practice in the courts to receive 
private or unofficial maps, diagrams, or sketehes, 
for the purpose of giving a representation of ob- 
jects and places which generally cannot otherwise 
be as conveniently shown or described by witnesses, 
and when proved to be correct or offered in con- 
nection with the testimony of a witness they are 
admissible as legitimate aids to the court or jury.®7 


cohol on the breath of a patient 
when admltted is admissible.—Clark 
V- B*‘aoon Oil Co., 170 N.E. 83$. 271 
Mas». 27—Leonard v. Boston Elevat- 
ed Ry, Co., 125 X.R 693, 234 Mass. 
48$. 

(3) Report of radlologlsfs findln^ 
on X-ray photographs has also been 
held admissible as record of hospital 
treatment and medical history.— 
Whlpple V, Grandehamp, 158 N.E. 270, 
2$1 Mass. 40, 67 A.I^R. 974. 

(4) A partlcular entry of hospital 
record has, however, been held prop¬ 
erly ezcluded as havingr no bearingr 
on treatment or medical history of 
case.—Glass v. Metropolitan Life 
Ins. Co„ 164 N.B. 663, 258 Mass. 127. 
88L La.—Xjeplne v. First Xat. Life 

Ins. Co., App., 184 So. 376. 

Mass.—Karpowicz v. Manasas, 176 N. 

E. 497, 275 Mass. 413. 

Snpervisioii by doetor 

I>octor's testimony that hospital 
records were made under his super- 
vision did not render competent rec¬ 
ords of hospital not shown to be of 
a class whose records are admissible 
under the statute.—Karpowicz v. 
Manasas, 176 N.R 497, 275 Mass. 
413. 

89. lia.—Sampson v. Life & Casualty 
Ins. Co. of Tennessee, App., 175 So. 
148. 

Coimectloii. with iaurared 
In actlon on life policy, hospital 
records showinir treatment of patient 
having same name as insured have 
been held inadmissible as not prop¬ 
erly connected with insured.—^Dolan 
V. Metropolitan Life Ins. Co., 123 So. 
370, 11 La.App. 276. 

Beoovds not paropedy auMieiitioaied 
lia.—Sampson v. Life & Casualty Ins. 
Co. of Tennessee^ App., 176 Sa 148 
*— Cbarity Hospital of Louisiana v. 


Fomea, 132 So. 663, 15 La.App. 
638. 

sa U.S.—Brown v, Maryland Cas¬ 
ualty Co.. C.C.A.MO., 56 F.2d 159. 
Mo.—Kirkpatrick v. Wells, $ S.W.2d 
591, 319 Mo. 1040—Allen v. Ameri¬ 
can Life & Accident Ins. Co., App., 
119 S.W.2d 450—Collins v. Leahy, 
App., 102 S.W.2d 801—White v. 
American Life & Accident Ins, Co. 
of St. Louis. App., 90 S.W.2d 118 
—^Allen v. American Life & Acci¬ 
dent Ins. Co., App., 83 S.W.2d 192 
—Smlth V. Mlssouri Ins, Co., App., 
60 S.W.2d 730—^Mack v. Western 
& Southern Life Ins. Co., App., 63 
S.W.2d 1108—Shaw v. American 
Ins. Union, App., 33 S.W.2d 1052. 
Basis of admissibility 
Recitals in hospital records per- 
talningr to personal and statlstical 
partlculars relative to patients, which 
statute requires hospital to record, 
are admissible under the text rule, 
not as admissions agrainst Interest, 
heing at most mere hearsay evldence 
of admissions, hut are admitted into 
evldence under an exception to the 
hearsay rule.—Allen v. American 
Life & Accident Ins. Co., Mo.App., 
119 S.W.2d 450. 

91. Mo.— y ermilllon v. Pmidential 
Ins. Co. of America, 98 S.W.2d 46, 
230 MO.APP. 993. 

PzLvUssrs waived 

Mo.—Galli V, Wells, 239 S.W. 894, 
209 Mo.App. 460. 

PzivUasrs not waived 
Mo.—Key v. Cosmopolltan Life, 
Health & Accident Ins, Co,, App., 
102 S.W.2d 797. 

98. lowa.—^Ritter v. City of Ft Mad- 
ison, 234 N.W. 814, 212 lowa 664. 
Mo.—U. S. Water & Steam Supply 
Co. V. Jacobia, 137 S.W. 906, 156 
Mo.App. 597. 


'N.J.—Simone v. Froblsher, 162 A. 
669, 9 N.J.Misc. 30. 

Tex.—Latham v. State, 172 S.W. 797, 
75 Tex.Cr. 676. 

93. 111.—James v. Conklin, 158 IlU 
App. 640. 

94. Tex.—Sloan v. Sloan, Civ.App., 
32 S.W.2d 513. 

22 aj. p 902 note 24. 

96. Tex.—Sloan v. Sloan, supra, 

96. Okl.—^Hartshorn v. Hartshom, 
168 P. 822, 67 Okl. 45. 

22 C.J. p 931 note 2. 

97- U.S.—Hewitt v. U. S., C.C.A. 
Mo., 110 F.2d 1, 8, citingr Corpus 
aruris—Bost V. U. S., C.C.A.Cal., 103 
F.2d 717, 722, citlng: Corpus Jaxls 
—^Feather River Lumber Co. v. 
U. S., C.C.A.Cal., 30 F.2d 642, af- 
flrming-, D.C., U. S. v. Feather 
River Lumber Co., 23 P.2d 936. 

Ala.—^Harrison v. Mobile Liffht & 
Railroad Co., 171 So. 742, 233 Ala. 
893—Williams v. Oates, 102 So. 
712, 212 Ala. 396—City of Blrmlngr- 
ham V. Kircus, 99 So. 780, 19 Ala. 
App. 614. 

Ark.—^Mississlppl River Fuel Corpo¬ 
ration V. Senn, 43 S.W.2d 255, 184 
Ark. 664—Ault v. McGauirhey, 292 
S.W. 359, 173 Ark. 322. 

Cal.—Silvey v. Harm, 8 P.2d 670, 
674, 120 Cal.App. 661. citins Cor. 
pus Juris. 

Ga.—Bums v. Tootle, 142 S.E. 861, 
166 Ga. 226. 

Idaho.—Gerber v. Wheeler, 115 P- 
2d 100—^Kleinschmidt v. Scribner, 
30 P.2d 862, 367, 54 Idaho 185, cit- 
ingr Corpus Juris. 

111.—Central Illinois Public Service 
Co. V. Deterding, 162 N.E. 866. 831 
m. 277. 

Minn.—^Kies v. Warrick, 182 N.W. 
998, 999, 149 Minn. 177, citinsr Cor. 
pus Jtals. 


636 



EVIDENCE 


32 C. J. S. 


§ 730 


For example, in personal injury cases, maps or 
diagrams of the scene of the accident are very 
gcnerally admitted when shown to be accurate 
likewise, maps and diagrams of the scene of the 
occurrence are admissible in actions for death,^^ 
and the same is true in controversies with respect 
to real property, where it is desired to show the 
condition and situation of the premises,! or the lo- 
cation of a building.^ A diagram of the location 
of wounds, authenticated by a physician’s testimony. 


has been held admissible.® 

A map or diagram may be admitted for use in 
connection with the testimony of a witness, to en- 
able him to explain matters as to which he testifies, 
although it would not be admissible as independent 
evidence.^ 

Whether or not it is proper to admit maps, dia¬ 
grams, or the like in any particular case is a ques- 
tion resting in the discretion of the trial court.^ 
They may be properly excluded where they are ir- 


Mias —Gulf Research Development 
Co’ V. Linder, 170 So. 646, 648. 177 
Miss. 123, citinff Oorpu» Juiis. 
N.C.—McKay v. BuUard, 14 S.B.2d 
667, 219 N.C. 589. 

Chio.—Kalovsky v. Meyer Dairy 
Products Co., 164 N.B. 370, 30 

Ohio App. 118—H. Belmar Co. v. 
Newton Tea & Spice Co., 14 Ohio 
App. 200. 

Qj^l,_«.provident Life & Accident Ins. 
Co of Chattanooga, Tenn., v. Ever- 
ett, 61 P.2d 679. 177 Okl. 688— 
Prairie Oil & Gas Co. v. Laskey, 46 
P.2d 484, 486, 173 Okl. 48, Quoting 
Corpus Jujcis —Stallaby v. Gal- 
lagher, 268 P. 803, 307, 131 OkL 242, 
Quoting Corpus Juris. 

Or._^Babcock v. Gray, 107 P.2d 846, 

860, citing Corpus Juris. 

Pa.—staffiord v. New Tork Cent, R. 

Co., 80 Pa.Super. 408. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.W.2d 697, er¬ 
ror dismlssed—Blalr v. Astin, Civ. 
App., 10 S.W.2d 1064, error re- 
fused—^U. S. Torpedo Co. v. Liner, 
Civ.App., 300 S.W. 641, reversed 
on other grounds Liner v. XJ. S. 
Torpedo Co., Com.App., 12 S.W.2d 
652, and afflrmed, Coin.App., 16 S. 
W.2d 619. 

Va.—Clmchfleld Coal Corporation v. 

Hayter, 108 S.E. 864. 130 Va. 711. 
Wash.—^Norton v. Anderson, 2 P.2d 
266, 164 Wash. 66. 

22 C.J. P 910 note 16. 

ASBessment map 

Conn.—City of New London v. Pe- 
quot Point Beach Co., 162 A. 136, 
112 Conn. 340. 

Bluepriuts 

Ky.—City of Harlan v. Eversole, 68 
S.W.2d 371, 248 Ky. 181. 

N.D,—^Andrieux v. ICaeding, 181 N. 
W. 69. 47 N.D. 17. 

Pa.—^Auch V. Susquehanna Pipe Line 
Co., 45 Dauph.Co. 120. 

22 C.J. P 910 note 16 [a]. 
iMriw<Ti£ r maps 

TT.S.—Grant v. Pilgrrim, C.C.A.Alas- 
ka, 95 P.2d 562—Standard Oil Co. 
v. Watts. C.C.A.IU., 17 F.2d 981. 
riunsr 

(1) Map need not be llled in any 
Public office of record to be admissi¬ 
ble.—Osterweil v. City of Newark, 
182 A. 917. 116 N.J.Law 227. 

(2) At any rate, the lack of a 
filing mark indorsedl on a map does 


not preclude its admission into evi-‘ 
dence under the text rule, where such 
map has' apparently been llled with 
the proper offlcer.—^Dunford v. Dar- 
danelle & R. R. Co., 287 S.W. 170, 
171 Ark. 1036. 

(8) Recordlng as requisite to ad- 
mlssibility of private or unofflcial 
writings generally see supra § 680. 

98. Cal.—Smith v. Aggola. 81 P.2d 
997, 27 Cal.App.2d 760. 

Colo.—Small v. Clark, 263 P. 933, 83 
Colo. 211. 

Conn.—^Hageman v. Freeburg, 162 A. 
21, 115 Conn. 469—Hali v. Sera, 
152 A. 148, 112 Conn. 291. 

D.C.—^District of Columbia v. Ches- 
sin, 61 F.2d 623, 61 App.D.C. 260. 
Hawali.—^Klmura v. Honolulu Rapid 
Transit & Land Co., 29 EEawaii 
240. 

ni.-^hapin v. Foege, 16 N.E.2d 943, 
296 III.App. 96—Curtln v. Mann, 
268 ni-App. 419. 

Kan.—^Hamilton v. Harrlson, 268 P. 
119, 126 Kan. 188. 

Ohio.—^Kalovsky v. Meyer Dairy 
Products Co., 164 NJB3. 370, 30 Ohio 
App. 118. 

Or.—^Walling v. Van Pelt, 285 P. 
262, 132 Or. 243. 

Tex.—Jackson-Strickland Transp. Co. 
V. Seyler, Civ.App., 123 S.W.2d 928, 
error dismlssed by agreement. 

22 CJ. p 911 note 16. 

99. Ala.—^Alabama Power Co. v. Tal- 
madge, 93 So. 548, 207 Ala, 86, er¬ 
ror dismlssed 42 S.Ct. 463, 259 U.S. 
675, 66 L.Ed. 1071. 

pla.—Atlantic Peninsular Holding 
Co. V. Oenbrink, 182 So. 812, 133 
Fla. 326. 

Okl.—Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Ever- 
ett, 61 P.2d 679, 177 OkL 588. 

Or.—^Babcock v. Gray, 107 P.2d 846. 
W.Va.—Collar v. McMullin, 148 S.E. 
496, 107 W.Va. 440—Jelfries v. Ash- 
craft, 141 S.B. 14. 104 W.Va. 636. 

1. Al€L—Williams v. Oates, 102 So. 
712, 212 Ala. 396. 

Ark.—^Keith v. Drainage Dist. No. 7 
of Poinsett County, 36 S.W.2d 69, 
183 Ark. 384. 

Oal.—Keamey Inv, Co. v. Golden 
Gate Ferry Co., 246 P. 822, 198 Cal. 
660. 

Conn.—^Dawson v. Davis, 6 A.2d 703, 
125 Conn. 330—City of New Lon- 
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don V. Pequot Point Beach Co., 
152 A. 136, 112 Conn. 340. 

Ga.—Wardlaw v. Wardlaw, 1 S.E.2d 
24, 187 Ga. 467—Brookman v. Ren- 
nolds, 98 S.E. 543, 148 Ga. 721. 

Idaho.—^Hawley v. Romney, 247 P- 
1069, 42 Idaho 645. 

Me.—Stutz V. Martin, 167 A. 861, 132 
Me. 126. 

Mass.—^Hews v. Troiani, 179 N.E. 622, 
278 Mass. 224. 

Miss.—^Harrison v. Taylor, 121 So. 
131, 163 Miss. 576. 

N.J.—Osterweil v. City of Newark, 
182 A 917, 116 N.J.Law 227. 

Tex.—City of Dallas v. McMurray, 
Clv.App., 282 S.W. 296—Goodman 
v. Republic Inv. Co., Civ.App., 215 
S.W. 466. dismlssed for want of 
jurisdiction. 

22 C.J. p 911 note 17. 

2. Ala.—Wilson Bros. v. Mobile & O. 
R. Co.. 92 So. 246, 207 Ala. 171. 

N.T.—^Bodine v. Andrews, 62 N.Y.S. 
386. 47 App.Div. 495. 

3. Ark.—^Hanklns v. State, 145 S.W. 
524, 103 Ark. 28. 

4. Ala.—TTiii V. Johnson, 106 So. 
814, 214 Ala. 194. 

Ariz.—^Toung Mines Co. v. Black- 
bum, 196 P. 167, 22 Ariz. 199. 

Mo.—Colllns V. Leahy, App., 102 S.W. 
2d 801, 808, clting Corpus Juris. 

■W.Va.—State v. Sibert, 169 S.E. 410, 
412, 113 W.Va. 717, clting Corpus 
Juris —Wiseman v. Terry, 163 S. 
B. 425, 111 W.Va. 620. 

22 C.J. p 913 note 31. 

5. Ala.—^Harrison v. Mobile Light & 
Railroad Co., 171 So. 742, 760, 233 
Ala. 393, citing Corpus Jtirls. 

Cal.—Silvey v. Harm, 8 P.2d 670, 
674, 120 Cal-App. 561. quotlng Cor¬ 
pus Juris. 

Conn.—Hali v. Sera, 163 A 148, 112 
Conn. 291—^Pratt, Read & Co. v. 
New Tork, N. H. & H. R. Co.. 130 
A 102, 102 Conn. 735, reargument 
denied 131 A 395. 103 Conn. 608— 
Bisnovich v. British American As- 
sur, Co., 123 A 339, 100 Conn. 
240. 

111.—^Moore v. Jansen & Schaefer, 266 
IlLApp. 469. 

Ohio.—Kalovsky v. Meyer Dairy 
Products Co., 164 N.E. 370, 30 Ohio 
App. 118. 

Okl.—^Prairie Oil & Gas Co. v. Las¬ 
key, 46 P.2d 484, 485, 173 Okl. 48, 
quotlng corpus JUxis. 
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relevant or imxnaterial to the matter in issue;^ 
where the oral description of the witness is plain 
and no necessity for explanation or illustration ap- 
pcarsj or where, in the opinion of the court, they 
would mislead the jury> 

A map, diagram, or a like instrument having 
marks or WTitten memoranda thereon which may 
bc taken by the jury as evidence should not be ad- 
mittcd,® this being particularly so as regards docu- 
ments bearing marks and figures having no rele- 
vancy to the facts of the case being tried.i® The 
mere fact that a piat bears objectionable memo¬ 
randa may not, however, require its exclusion;!^ 
and where diagrams and plats, ofifered in evidence, 
contain matter not proper to go to the jury they 
may be received after such objectionable matter 
has bcen expunged.^^ Moreover, a piat from which 


objectionable marking has been stricken by conrf- 
order may be admissible in connection with the 
testimony of the maker.^^ Inscriptions on a draw- 
ing made to bring it into uniformity with the ob- 
servations of persons other than the person who 
prepared the drawing may not render it inadmissi- 
ble.i4 

b, Reqmrements as to Accnxacy and Anthentic- 
ity 

Maps, diagrams, etc., to be admissible In evidence 
must be accurate; authentication may also be required. 

While the map, diagram, or sketch must be ac¬ 
curate in order to warrant its admission,!^ that is 
to say, the paper must correctly represent the sit- 
uation as it existed at the time under considera- 
tion,^® the requirement as to accuracy does not ex- 


Or.—Babcock v. Gray, 107 P.2d S46. 
Vt.— Wood<iOck*s Adm’r v. Hallock, 
127 A. 380, 08 Vt. 284. 

22 C.J. p 913 note 28. 

64 Conn.—Bishop v. City of Merlden, 
150 A. 280, 114 Conn. 483—Johnson 
V. Charles William Palomha Co., 
157 A. 902, 114 Conn. 108, 80 A.L.. 
R. 441. 

Xev.—Gray v. Coykendall, 6 P.2d 442, 
53 Xev, 466. 

22 C.J. p 910 note 15 
Sahdivlalos. maps 

In condemnation proceedlngs, maps 
showing how the land in question 
might be subdivided into bullding 
lots have been held to he inadmissi- 
ble. 

Cal.—People v, Olsen, 293 P. 645, 109 
OaLApp. 523. 

N-J.—In re Proceedings to Acquire 
Lands, etc., for Public Park, 150 
A. 387, 107 2Sr.J.Law 110. 

7. in. —Smith V. Chicago Sanitary 
Dlst, 108 X.B. 254, 260 111. 453. 

a Pa.—Hagen v. Carr, 48 A. 688 , 
198 Pa. 606. 

22 C.J. p 767 note 21 [a]. 

». Va.—Franklin & P. Ry. Co, v. 
Shoemaker^B Commlttee, 159 S.K 
100, 156 Va. 619. 

22 C.J. p 913 note 30. 

IOl Cal.—^Martin v. Leatham, 71 P. 

2d 336, 22 Cal.App.2d 442. 

Map nsed oa another txial 

A map of premises which had been 
Tzsed on trial of another actlon and 
bore numerous marks and flgrures 
placed thereon at such trial which 
were not relevant to facts in instant 
case, was not admissible.—^Martin v. 
lieatham, supra. 

Ui lowa.—^Lee v. PTaxmers* Mut. 
Hail Ina Ass’u of lowa, 241 N.W. 
403, 214 lowa 932. 

18 . 111.—Central Illinois Public 
Service Co. v. I>eterdlng, 162 N.E. 
865, 381 IU. 277. 


13. Mich.—Close v. Ann Arbor R. 
Co.. 135 N.W. 346. 169 Mich. 392. 

22 C.J. p 913 note 31 [a]. 

14. 111.—Shellabarger v. Nattier, 7 
N.E.2d 365, 289 Ill.App. 478. 

Dlstonoes 

Fact that distance marked on free- 
hand drawing showing location of 
automobiles immediately after acci¬ 
dent, made by witness who observed 
accident, was changed to meet ob- 
servation of another person, has been 
held not to destroy admissibility of 
such drawing.—Shellabarger v. Nat¬ 
tier, supra. 

15. Ala.—BL Burton & Sons Co. v. 
May, 103 So. 46, 212 Ala. 43'5. 

Conn.—SImon v. Nelson, 170 A. 796, 
118 Conn. 164. ! 

Fla.—^Hardee v, Horton, lO-S So. 189, 
90 Fla. 452, certiorari denied Hor¬ 
ton v. Hardee, 47 S.Ct. 107, 273 U. 
S. 714, 71 L.Ed. 854. 

Gfa.—^Bums v. Tootle, 142 S.E. 861, 
166 Ga. 226. 

111.— De May v. Brew, 29 N.B.2d 114, 
306 111, 505—^Bums v. Salyers, 270 
111. App. 46—^Moore v. Jansen & 
Schaefer, 266 IlLApp. 459—Town 
of Pleasant Hili v. Stark, 214 111. 
App. 169. 

Md.—Jarvis v. Town of Berlin, 138 
A. 7, 163 Md. 156. 

Mass.—^Iris v. Town of Hingham, 22 
N.B.2d 13, 303 Mass. 401. 

Ohio.—Ozerwinski v. Bdgar T. Ward 
Sons Co., 154 N.B. 361, 23 Ohlo 
App. 304. 

Tex.—^Atlantic Refining Co. v. Gulf 
Land Co., Civ.App., 122 S.'W.2d 197, 
aiBrmed Gulf Land Co. v. Atlantic 
Refining Co., l3l S.W.2d 73, 134 
Tex. 59. 

22 C.J. p 912 note 20. 

Buty of ooTuuiel 

Oounsel having burden of proof 
should prepaxe dependable piat, 
where necessary to the proper under- 
standing of the case. Accordlngly, 
where a piat is received **8ubjeot to 
correction," as requested by such 
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counsel, he cannot thereafter, on 
fallure to make correctlon, assert 
that such piat be disregarded for 
inaccuracy.—Spencer v. Mankato 
Mill Works Co., 231 N.W. 202 , 180 
Minn. 509. 

Question for Jury 

It is a question for the jury wheth- 
er a diagram Is correct.—Jones v. 
State, 61 So. 434, 181 Ala. 63. 

16. Ala.—Glllespie v. Woodward 

Iron Co., 96 So. 69‘6, 20-9 Ala. 458. 
Conn.—SImon v. Nelson, 170 A. 796, 
118 Conn. 154. 

Ga.—Langan v. Hodges, 4 S.B.2d 489, 
60 Ga.App. 567. 

Lazger axea 

(1) A map, otherwlse relevant, is 
not inadmissible merely because it 
shows a laxger area than was In- 
volved in the case at Issue.—Stafford 
V. New York Cent. R. Co., 80 Pa. 
Super. 408. 

(2) Map of larger tract thp/n that 
Involved in suit, which does not show 
lands involved were a part thereof, 
may, however, be properly excluded. 
—Borgstrom v. Bryan, 281 P. 432, 
101 CaLApp. 164. 

Objects aa basis 

In boundary dispute, admisslon of 
evidence contained in piat was prop¬ 
er, as against contention that piat 
was not based on natural or artlfi- 
cial objects but on concluslons and 
deductions of surveyor, where sur- 
veyor testified that he found evi- 
dences of natural objects wltnessing 
origlnal comer of survey.—^Humble 
011 & Refining Co. v. Owlngs, Tex. 
Civ.App., 128 S.W.2d 67. 

Polnts of oompasB, when material, 
should be clearly indicated.—^Hom- 
mes’ Admr. v. Chesapeake & O. Ry. 
Co., 104 S.W.2d 431, 268 Ky. 203. 
Tims of anaklng 

(1) Particular maps, plats, and 
the like have been admitted into 
evidence as having been made with- 
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tend to striet mathematical accuracy,!^ substantial 
accuracy being sufficient and it has been held 
that a lack of accuracy goes merely to the weight 
and not to the admissibility of the evidence.i» Un¬ 
der the rule that to be admissible maps, diagrams, 
and the like must be accurate, it is usually held 
that such accuracy must be made to appear,20 al- 
though it has been held that the fact that no in- 


accuracy is pointed out may warrant admission of 
a map over objection that it is not an official or 
correct map or a correct copy.^i It is usually held 
that it is not essential that the person making the 
map, diagram, or the like could testify to its cor- 
reetness, but any person acquainted with the facts 
may do so,22 but it has also been held that evi- 
dence based on knowledge of one other than the 


in such time as to meet the require-' 
ments of the text rule. 

Ohio.—Belmer Co. v. Newton Tea 
& Spice Co., 14 Ohio App. 200. 

Tex._^Jackson-Strickland Transp. Co. 

V. Seyler, Civ.App., 123 S.W.2d 
928, error dismissed by agreement. 

(2) Other such papers have been 
held inadmissible for failure to meet 
such requirements. 

■g.g._^United Verde Extenslon Min¬ 

ing Co. V. Jordan, C.C.A.Ariz., 14 
F.2d 304, afflrmlng, D.C., Jordan 
V. United Verde Copper Co.. 9 P. 
2d 144. afflrmed, C.C.A.. ‘United 
Verde Copper Co. v. Jordan. 14 
p.2d 299, certiorari denied 47 S.Ct. 
243, 273 U.S. 734, 71 L.Ed. 866. 
Conn.-^ohnson v. Charles William 
Paloinba Co., 167 A. 902, 114 Conn. 
108, 80 A.L-R. 441. 

22 C.J. p 911 note 17 [b]. 

VarlaiLoe from oertlficate 
The admission, on the assessment 
of damages for the vacatlon of land 
for a road, of a surveyor’s piat, pre- 
pared in attempted compliance with 
statute, has been held inadmissible 
where the terminals of the piat 
were different from those in the 
commissioners' certifleate.—Town of 
Pleasant Hili v. Stark, 214 111.App. 
169. 

17. Ala.—Harrison v. Mobile Light 
& Railroad Co., 171 So. 742, 760. 
233 Ala. 393, citlng Corpus 
rls. 

IU.—Shellaberger v. Nattier, 7 N.E. 

2d 366. 289 Ill.App. 473. 

N.C.—Kepley v. Klrk, 132 S.E. 788, 
191 N.C. 690. 

22 C.J. p 912 note 21. 
niustrative purpose; proportiou and 
soale 

(1) Maps and diagrams used mere¬ 
ly to illustrate the testimony of a 
witness are not subject to such striet 
proof of accuracy as those ofCered as 
independent evidence. 

Ariz.—^Young Mines Co. v. Black- 
bum, 196 P. 167, 22 Ariz. 199. 
Wash.—^Deitchler v. Ball, 170 P. 123, 
99 Wash. 483. 

(2) When used for Iliustrative 
purposes, it is enough that such pa¬ 
pers be sufflclently correct to en- 
able the court and jury to under- 
stand better the statements of the 
witness.—^Toung Mines Co. v. Black- 
bum, supra. 

(3) The mere fact that an ob- 
ject, such as a water main, shown 


on a map is out of proportion to' 
other objects shown does not re¬ 
quire rejection of such map.—^Penn- 
sylvania R. Co. v. Lincoln Trust 
Co.. 167 N.E. 721, 91 Ind.App. 28. 
rehearing denied Pennsylvania B. 
Co. of Pt. Wayne v. Lincoln Trust 
Co.. 120 N.E. 92, 91 Ind.App. 28. 

(4) Nor does the fact that a map 
is not drawn to scale require exclu- 
sion, particularly where the jury ia 
made aware of the fact that such 
map is not accurate and it is admit- 
ted for mere purpose of illustrating 
the testimony of witnesses. 

Tex.—Sims v. Ford, Civ.App., 209 
S.W. 699. 

Wash.—Ingersoll v. Olwell, 220 P. 
775, 127 Wash. 276. 

(5) That vertical and horizontal 
distances are represented on differ¬ 
ent scales has been held not to ef- 
fect the admissibility of a map.— 
Pranklin v. Engel, 76 P. 84. 34 
Wash. 480. 

(6) There exists, however, author- 
ity to a contrary effect.—^White v. 
Wilmington City R. Co., 63 A. 931, 
22 Del. 105. 

18. Ala.—Hili V. Johnson, 106 So. 
814, 214 Ala. 194. 

IlL—Leonard v. Leonard, 17 N.B.2d 
553, 369 IU. 672. 

Mo.—State ex rei. State Highway 
Commission v. Balley, 115 S.W.2d 
17, 234 Mo.App. 168. 

Okl.—^Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn., v. Ev- 
erett, 61 P.2d 679, 177 OkL 688. 

19. lowa.—^Bean v. Bickley, 174 N. 
W. 676, 187 lowa 689. 

N.M.—Territory v. Price, 91 P. 733, 
14 NM. 262. 

N.a—Kepley v. Kirk, 132 S.E. 788, 
191 N.C. 690. 

Ohio.—H. Belmer Co. v. Newton Tea 
& Spice Go.. 14 Ohio App. 200. 

Map xLot drawu to soale 

The fact that a map showing phy- 
sical facts observed as regards scene 
of automobile accident was not 
drawn to scale and that distances 
were simply stepped off by witness 
went to the weight of the map and 
not to its admissibility.—Jewskson- 
Strickland Transp. Co. v. Seyler. 
Tex.Civ.App.. 123 S.W.2d 928, error 
dismissed by agreement, 

Snrvey 

The text rule has been appUed 
to a survey where the surveyor In 
making it did not consider varia- 
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tions In the magnetic needle.—City 
of Hazard v. Calhoun, 35 S.W.2d 
652, 237 Ky. 406. 

20. Ala.—Gillespie v. "Woodward 

Iron Co., 96 So. 596, 209 Ala. 468. 

Conn.—Simon v. Nelson, 170 A. 796, 
118 Conn. 154, 

Ga,—^Mickle v. Moore, 4 S.E.2d 217, 
188 Ga. 444—Odum v. McArthur, 
127 S.B. 848, 160 Ga. 281—Lang- 
ran v. Hodges. 4 S.E.2d 489, 60 
Ga.App. 567—Poland v. C. C. Os- 
borne Lumber Co., 139 S.E. 734, 
37 Ga.App. 212. 

Md.—Jarvis v. Town of Berlin, 188 
A 7. 163 Md. 156. 

Mont.—State v. Martin, 219 P. 632, 
68 Mont. 392. 

Ohio.—Czerwinski v. Edgar T. Ward 
Sons Co., 154 N.E. 361, 23 Ohio 
App. 304. 

22 C.J. p 910 note 15 Cg]. 
Oorrespondenoe of Unes 
In absence of dlrect testimony, 
lines cut on land from which timber 
was sold cannot be taken as same 
as lines on piat, so as to warrant 
admission of latter to show deficien- 
cy in acreage.—^White v. Northup, 
132 A 258, 150 Md. 18. 

Fxellmlxiaxy evideuce 

(1) To render such papers admis¬ 
sible, prelimlnary evidence should be 
given of correetness of representa- 
tion.—Provident Life & Accident 
Ins. Co. of Chattanooga, Tenn., v. 
Everett 61 P.2d 679, 177 OkL 588— 
Missouri, BI. & T. Ry. Co, v. Smith, 
223 P. 373, 97 Okl. 162. 

(2) Evidence that certaln persons 
pointed out lines of tract is admis¬ 
sible so far as it goes as introduc- 
tion to offer of surveyoi*'s piat.— 
White V. Northup. 132 A 258, 150 
Md. 18. 

21. Ga.—Sikes v. Mutual Ben. Life 
Ins. Co., 187 S.E. 61, 182 Ga. 868. 

22. Ala.—^Harrison v. Mobile Light 
& Railroad Co., 171 So. 742, 750, 
233 Ala. 393, citing Oorpus Juxis. 

Pia.—^Bank of South Jacksonville v. 

Cammar, 103 So. 827, 89 Pia. 296. 
Mo.—^Hatton v. Henman, 10 S.W.2d 
967, 222 Mo.App. 954. 

Mont.—State v. Whltcomb, 22 P.2d 
823, 94 Mont. 415. 

N.M.—^Parmers* Development Co, v. 
Rayado Land & Irrlgation Co., 213 
P. 202, 28 N.M. 367. 

Va.—Clinchfield Coal Corporation v. 

Hayter, 108 S.B. 854, 130 Va 711. 
22 C.J. p 912 note 26. 
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makcT is insufiicicnt to meet requirements as to 
accuracy.-^* 

There are cases to the eflfect that to be admissi- 
ble in evifiencc maps, plats, and the like must be 
authenticated.-^ and that a map or diagram cannot 
be received as evidence per se independently of 
the testimuny rif a witness vcrifying or accompany- 
sng it/5 unltss the parties have assented to it as 
centaining the or unlcss, in the case of a 

transfer of realty, the map is referred to in a deed 
for the description of the subject matter conveyed, 
or otherwise becomes a part of the deed.27 Cer- 
tain unauthenticated maps may be received for cer- 
tain purposes.^*» 

§ 731. Reports of Mercantile Agencies 

Reports of mercantile agencios are not usualfy ad- 
mlssible against third persons, although there are casea j 
wherein such reports have been admitted. I 


32 C.J.S. 

I The coramercial *'ratings*' or other facts report- 
! ed by a commercial agency are not, usually, ad- 
missible in evidence against third persons who did 
not in any way participate in making or publishing 
the reports.29 In particular cases, however, sudi 
reports have been admitted.^o 

§ 732. Miscellaneous 

rn addition to those private writings consldered un¬ 
der specifically appropriate heads In preceding sections, 
rules of evidence governing admlssFbility have been ap- 
plled to a great variety of other types of private docu- 
ments. 

In applying the general nile of admissibility stat- 
ed supra § 676, among the private or unofEcial 
documents which have, after the laying of a prop- 
er foundation, been admitted in evidence are: Ad- 
vertising circulars;^! assignments ;32 bilis of ex- 


Bvidanee of xuaJcerB anffleiaiLt 

(1) Testimony of the mskers of 
mapa, surveya. and plats as to their 
accuracy has been held sufficient to 
render them admissible in evidence. 
Oa.—Heynolds v. Snellfirrove, 124 S. 

E. 136, 158 G«l 683. 

Mich.—Merkel v. Consumers’ Pow¬ 
er Co., 189 K.W. 997, 220 Mich. 
126. 

Minn.—Klea v. Warrick, 182 N.W. 
998, 149 Minn. 177. 

(2) In vlew of such testimony the 
mere fact that such papers were 
not made as provided by court or- 
der does not render them inadmissi- 
ble.—Heynolds v. Snellgrove, supra. 

(3) Moreover, where the surveyor 
who made a piat testifies as to the 
correetness of the acreage shown, it 
is not necessary that his notes be 
put Into evidence in order to ren¬ 
der such piat admissible.—^Kies v, 
Warrick, supra. 

ncap mado wider witness’ supervl. 
sion 

Ky.—Hieke v. Kentucky Utilities 
Co., 22 S.W.2d 98, 231 Ky. 700. 
Peirson partleipatinsr in snrvey 
Ga.—Lewis v. Carr, 171 S.E. 298, 
177 Ga. 761. 

23. Ga.~MlckIe v. Moore, 4 S.E.2d 
217, 188 Ga. 444. 

22 CJ. p 912 note 27. 

Flat 

A piat, made by a civil englneer 
and purporting to represent land in 
controversy. was Improper where 
only proof that piat was correct was 
testimony of a witness who, al¬ 
though testifying that piat was cor¬ 
rect, stated that she had never been 
to one side of tract of land and did 
not know where land lines wora— 
Mickle V. Moore, supra. 

24, Or.—Mansfleld v. Southern Ore- 
son Stagea» 1 P.2d 691, 136 Or. 


[ 669, foliowed in Longden v. South¬ 

ern Oregon Stages, 1 P.2d 696, 
136 Or. 684. 

Philippine.—^Manila v. Cabangis, 10 
Philippine 161, 6 Off.Gaz. 607. 
Tex.—^Maxey v. Norsworthy. Civ. 
App., 19 S.W.2d 926. 

Anthentioation held lacking or in. 
siUBoient as regards: 

(1) Drawing.—^American Trl-Brgon 
Corporation v. Coe, D.C.D.C., 30 P. 
Supp. 83, reversed on other grounds 
Radtke Patents Corporation v. Coe, 
122 P.2d 937. 

<2) Maps and plats. 

Ga.—Pierce v. Dennett, 136 S.B. 440, 
163 Ga. 471. 

in,—Atehison, T. & S. P. Ry. Co. 
V. Commerce Commlssion, 167 N.B. 
831, 335 111. 624. 

N.T.—^Klepper v. Seymour House 
Corporation of Ogdensburg, 209 
N.T.S. 67, 212 App.Div. 277. 

(3) Survey.—Miller v. Halleran, 
270 S.W. 427, 219 Mo.App. 195. 
Maps hmd snffloiently authenticated 
U.S.—St. Joseph Lfoan & Trust Co. 
V. Studebaker Corporation, C.CJL 
Ind,, 66 P.2d 151, certiorari de- 
nled 64 S.Ct. 209, 290 XT.S. 699, 78 
Ii.Bd. 601. 

25, Conn.—^Hurlburt v. Bussemey, 
126 A. 273, lOl Conn, 406. 

Ga.—^Pierce v. Dennett, 136 S.B 440, 
163 Ga. 471. 

Md.—White v, Northup, 132 A. 268, 
160 Md. 18. 

Mo.—Cullen v, Johnson, 29 S.'W'.2d 
39, 326 Mo. 263. 

Tex.—^Tallabas v. Wing Chong, Civ. 
■A.pp., 72 S.W.2d 636—Maxey v. 
Norsworthy, CIv.App., 19 S.W.2d 
926, 928, quoting Cozpns Jnxls. 

22 C.J. p 912 note 23. 

23. Mlss.—Bemsteln v, Angeletty 
88 So. 273, 126 Mlss. 656. 

22 aj. p 912 note 24, 

640 


|27. Ala.—Williams v. Oates, 102 So 
I 712, 212 Ala. 396. 

—Bank of South JacksonvUle v. 
Cammar, 103 So. 827, 89 Pia. 296. 
22 C.J. p 912 note 25. 

28. Facts of history 

Map, produced from Maine His- 
torical Society, has been held admis¬ 
sible without extrinsic evidence of 
authenticity to prove remote facts 
of general bistory.—^Piper v. Voor- 
hees, 156 A. 656, 130 Me. 305. 

29. Mo.—^Blake v. Meadows, 123 S. 
W. 868, 226 Mo. 1, 8o L.R.A.,N.S., 
1 . 

22 C.J. p 902 note 26—40 C.J. p 641 
note 70. 

Qnotatlon servloe sheets 
In an action by buyer of securities 
against the seller for fraudulentiy 
representing their market value, 
quotatlon Service sheets fumished 
by bureau rendering reports only to 
its broker subscribers are not ad- 
missible, under statute making ad¬ 
missible market reports appearlng 
in newspapers or perlodicals of gen¬ 
eral circulation.—^Horgan v. Prenkel, 
Kovac & Co., 293 N.T.S. 264, 161 
Mlsc. 493. 

30. Wis.—Merrill Nat Bank v. Illi¬ 
nois & W. Lumber Co., 77 N.W. 
186, 101 Wis. 247. 

40 C.J. p 641 note 71 [a]. 

31. Kan.—Oliver Farm Bqulpment 
Sales Co. v. Rlch, 42 P.2d 604, 141 
Kan. 684. 

32. Mo.—^Dempsey v. McGlnnis, 

App., 249 S.W. 662. 

22 C.J. p 867 note 74. 

Fzom husband to wifs 

W.Va.—Hunter v. Strlder, 23 S.E. 

567, 41 W.Va. 82^ 

30 C.J. p 1023 note 12. 
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cept:ons;33 bilis of lading;S< bilis of sale ;35 t transfersdiaries;« due bilis or I. O. U.’s;<2 in- 
bonds;®® checks;®^ contracts;®® deeds*® and other | ventories;^3 invoices;®® and, likewise, the documents 


33 . Mo.—^Dempsey v. McGinnis, 

App.. 249 S.W. 662. 

34 , U.S.—Copper Kiver & N. W. R. 
Co. V. Reeder, Alaska, 211 F. 280, 
127 C.C.A. 648. 

Mo.—^Krallman v. Illinois Cent. R 
Co., 236 S.W. 830, 209 Mo.App. 286. 
S.C.—W. T. Rawleigh Co. v. Thomp¬ 
son, 114 S.B. 702, 122 S.C. 43. 
TWTearfnA ixLsnraiLce cases 

U.S.—^Blagg V. Phoenix Ins. Co., Pa., 
3 F.Cas.No.1,477, 3 Wash.C.C. 6— 
Graham v. Pennsylvania Ins. Co., 
Pa.. 10 F.Cas.No.5,674. 2 Wash.C.C. 
113. 

36. Ariz.—^International Harvester 

Co. of America v. Davotvich, 24 P. 
2d 376, 42 Ariz. 249. 

Tex.—^Werner v. Euhanks, Civ.App., 
7 S.W.2d 128. 

22 C.J. p 868 note 76. 

36. Tex.— hevy v. Goldsoll, 131 S. 
W. 420, 62 Tex.Civ.App. 267. 

22 C.J. P 868 note 77. 

37 , U.S.—^Mittry Bros. Const. Co. v. 

U. S., for Use of Belmont, C.CA. 
Idaho, 75 F.2d 79, aifirmlng in 
part, D.C., U. S., for Use and Ben¬ 
efit of Belmont, v. Mlttry Bros. 
Const. Co,, 4 F.Supp. 216—^Veneri 

V. Draper, C.C.A.W.Va., 22 F.2d 33, 
certiorari denled 48 S.Ct. 339, 276 
U.S. 633, 634, 72 L.Bd. 742. 

Ala.—^McDonough v. Commercial 
State Bank, 73 So. 754, 15 Ala. 
App. 429. 

Ga.—^Keramldas v. Rusch, 199 S.B. 
690, 68 Ga.App. 616—Oibson v. 

Gibson, 178 S.B. 181, 60 Ga.App. 
346. 

Ind.—^Bankers* Surety Co. v. Ger- 
man Investment & Securities Co., 
126 N.B. 6, 189 Ind. 311. 

La.—^Bland v. Paradice Colonization 
Co., App., 146 So. 778. 

N.T.—Roge V. Valentlne, 7 N’.T.S.2d 
968, 266 App.Dlv. 476, reargument 
denled 9 N.Y.S.2d 900, 266 App. 
Dlv. 817, reversedon other grounds 
20 N'.B.2d 751, 280 N.T. 268, 696, 
280 N.r. 809. 

22 C.J. p 858 note 78. 

ralliire to offer stnbs in evidence 
in connection wlth checks does not 
render the checks Inadmissible.— 
Shaffer v. Bond, 99 A, 973, 129 Md, 
648. 

Showliig acooTUits to be paid 
The mere fact that checks foiled 
to Show on their faces what ac- 
counts they were given to pay did 
not render them inadmissible, where 
they were identifled by plaintifiC as 
checks given by hlm in payment of 
Items of the account sued on.—^Ker- 
amldas v. Rusch, 199 S.B. 690, 58 Ga. 
App, 616. 

88. Ariz.—Clark v. Adams, 6 P.2d 
413, 39 Ariz, 267. 
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Cal.—Security Trust & Savings Bank 
V. Carrier, 290 P. 468, 107 Cal. 
App. 333. 

Ga.—Oliver v. 0'Kelley, 173 S.B. 232, 
48 GaApp. 762. 

Mich.—Goldberg v. Cities Service 
Oil Co., 266 N.W, 321, 275 Mich. 
199. 

Minn.—Sittauer v. Alvin, 187 N.W. 
611, 151 Mlnn. 508. 

N.T.—^Wawrzonek v. Central Hudson 
Gas & Electric Corporation, 12 X. 
B.2d 526, 276 N.T. 412, reversing 
281 N.T.S. 430, 245 App.Div. 830. 
Ohlo.—Guy V. Henry J. Spieker Co., 
186 N.E. 835. 45 Ohio App. 178. 
Tex.—^Paschali v. Gulf, C. & S. P. Ry. 
Co., Civ.App., 100 S.W.2d 183, mod- 
ified on other grounds Campbell v. 
Paschali, 121 S.W.2d 693, 132 Tex. 
226. 

Utah.—^Ashton v. Skeen, 39 P.2d 1073, 
85 Utah 489, rehearing denled 44 
P.2d 688, 86 Utah 608. 

22 C,J. p 858 note 79. 

Conditloiial sales ccntracts 
Minn.—^Holland Furnace Co. v. Jef- 
ferson, 216 N.W. 795, 173 Minn. 
121 . 

Mont.—^Harvey E. Mack Co. v. Ryan, 
261 P. 283, 80 Mont. 624—Doenng 
V. Selby, 244 P. 485, 76 Mont 416. 

39. Ala.—^Reichert v. Jerome H. 
Shelp, Inc., 131 So. 229, 222 Ala. 
133—Gray v. Alabama Fuel & Iron 
Co., 113 So. 36, 216 Ala. 416—Wil- 
son Bros, v. Mobile & O. B. Co., 93 
So. 246, 207 Ala. 171. 

Ark.—^Harvell v. Matthews, 72 S.W. 

2d 214, 189 Ark. 366. 

Ga.—Mitchell v. Hunt, 196 S.B. 711, 
186 Ga. 836—^Richards v. Smith, 
153 S.B. 44, 170 GA 398—Graham 

V. Brand, 148 S.B. 84, 168 Ga. 366. 
Kan.—^Reitz v. Cooper, 266 P. 813, 

123 Kan. 766. 

La.—^Loper v. White, 1 La.App. 695. 
Minn.—Lee v. Lee, 184 N.W. 954, 150 
Minn. 626. 

Mo.—^Bedell v. Garton, App., 70 S.W. 
2d 372. 

Mont.—^Murray v. Creese, 260 P. 1051, 
80 Mont 463. 

N.H.—Tuftonboro v. Wlllard, 197 A. 
404, 89 N.H. 253. 

N.C.—Hodgin v. Town of Liberty, 
161 S.B. 94, 201 N.C. 668. 

Tex.—Castieman v. Gtoodwin, 246 S. 

W. 657, 112 Tex, 323—^Fleming v. 
Atlas, Civ.App., 61 S.W.2d 632, er¬ 
ror dismissed—^McMullen v. Park¬ 
er, Civ.App., 45 S.W.2d 1011— 
Cobb-Holman Lumber Co. v. 
Liechty, Civ.App., 30 S.W.2d 356, 
reversed on other grounds, Com. 
App., 41 S.W.2d 18—^Burton v. Mc- 
Guire, Civ.App., S S.W.2d 676, af¬ 
firmet Com.App., 41 S.W.2d 238— 
First Nat Bank v. Rush, Civ.App., 
227 S.W. 878, mcdlfied on other 
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grounds, Com.App., 246 S.W. 349, 
motion granted 249 S.W. 183. 

Va.—Hastings v. Bain, 146 S.B. 736, 
151 Va. 976. 

22 C.J. p 858 note 80, 

Beed dated subseguent to time ac- 
tioxL coxnmenoed 

Utah.—Tanner v. Provo Reservoir 
Co., 289 P. 161, 76 Utah 335. 
Proposed deed 

In an actlon to recover damages 
for breach of contract to exchange 
real estate, proposed deed, executed 
by plaintlff, although not containing 
terms required by the contract, is 
admisslble to Show plaintlff was 
ready, able, and willing to carry out 
such agreement—Gray v. Green- 
blatt 155 A. 707, 113 Conn. 635. 
SnjBHeienoy of descxiptioxL 
Description of land in deed is suf¬ 
ficient to warrant its receptlon when 
sufflcient to allow the Introductlon of 
aliunde evidence to identify such 
land. 

Ga.—Burns v. Tootle, 142 S.B. 861, 
166 Ga. 226. 

Tex.—Dunn v. Taylor, Civ.App., 107 
S.W. 952. 

Snpexseded deed 

In a suit to cancel deeds and other 
Instruments, a superseded deed is 
admisslble when constitutlng a cir- 
cumstance bearing on the maln ia- 
sues in the case, and thls is so not- 
withstanding such superseded deed 
bears no certillcate or file marks 
and is not made the basis of any 
clalm.—Colvard v. Goodwln, Tex.Civ. 
App., 24 S.W.2d 786, error dismissed. 

Tex.—Mitchell v. Stanton, Civ. 
App., 139 S.W. 1033. 

22 C.J. p 868 note 81. 

41. Conn.—^Duvall v. Blrden, 198 A. 
255, 124 Conn. 43. 

42. N.T.—Lefevre v. Silo, 98 N.T.S. 
321, 112 App.Div. 464. 

Pa.—Stewart v. Cunningham Plano 
Co., 183 A 347, 120 Pa.Super. 317. 

43. Minn.—^People*s Finance Cor¬ 
poration V. Houck, 217 N.W. 606, 
173 Minn. 443—^Kregel v. Cirkler, 
198 N.W. 664, 158 Minn. 176. 

N.J.—^Bowes V. Bowes, 146 A 377, 
104 N.J.Bq. 646. 

44. U.S.—Straus v. Victor Talklng 
Mach. Co.. C.C.AN.T., 297 P. 791. 

Ga.—^Arkansas Fuel Oil Co. v. An¬ 
drews Point Co., 13 S.B.2d 738, 64 
Ga.App. 595. 

111.—Stresenreuter Bros. v. Bowes, 
233 IlLApp. 143. 

S.C.—W. T. Rawleigh Co. v. Thomp¬ 
son, 114 S.B. 702, 122 S.C. 43. 
Marine ixunuraaoe casea 
U.S.—^Blagg V. Phoenix Ins, Co., Pa., 
3 F.Cas.No.1,477, 3 Wash.C.C. 6— 
I Graham v. Pennsylvania Ins. Co.» 
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which havc havn admi^tcd include leascs:*-'» marine 
jjrnttsts;*® marine "Urveys;*" mort;raj?es^^ and deeds 
f)i Ifrjy^insir scales and scale bilispow- 

ers of attorney:*’^ notes:*’- receipts;^** 

records and rennrts by auditors, eng’ineers, or physi- 


cians;54 releases;55 requisitions;^® scale tickets;57 
statements of account;®® tracings and specifica- 
tions;®® wills;®® written orders from employees 
for paymcnt of thcir wages to others;®! and a va- 
riety of other documents.®^ 


1'a., 1«< F.Cas».X»» r» <574, L* Wiiyh.C.C. 
113. 

Zi&ck of Autheatlcatlon 

In l.uy«‘r'« -uit ac«*nst sellfr for 
o\*'rr<Tyni*-n*, c-vifl^Tio»* of fi*'fend- 
.'inf's nts jidmittin»^ mistakf 

r< i.dMFMl Ji.'. to?r»-ihtT "with 

dnf*. as admis- 

niona», althouirh not authenlioated 
?-y pt»rhun mrtking invoJC<p-p.—Counts 
V. Qtun. Tex.«"’iv.App., a S.WSd 391. 

45. Ga.—Rval E.«tat^ Bink & Trust 
Cu V. riMldwin I-ofomotive 'Works, 

S.E. 4». 145 Ga. S31. 

2«» CJ, p ^5S note 83. 

46. U.S.—Xixon V. Long, Pa., 1 
Dall. 6. 1 UEd. 13. 

22 O.J. p 9<'3 not»'S 34-38. 

Marino insnxanoe cases 

U.S.—RlchfUl^'U & O. Xav. Co. v. 
Biiaton Marine Ins. Co., Mich., 10 
RCt. 934, 136 U.S. 408, 34 L.Ed. 
SUS. 

.SS C.J. p 1182 notes 59, 61, 63 [a] 
(1) (3), m (1). 

47. Maaine insnxance cases 

U.S.—Bateheldt-r v. Insurance Co. of 
Xorth .Unerica, D.CPa., 30 P. 459. 
28 C.J. p 1182 notes 63, 57 [b]. 

48. Ga.—^Falrcloth v. Taylor, 95 S. 
E. 6S9, 147 Ga. 787. 

22 C.J. p 858 note 84. 

49. Tex.—^First Nat. Bank v. Rush, 
Civ.App., 227 S.W. 378, modified 
on other grounds, Com.App., 246 
S.^W. 349, motion granted 249 S.'W’. 
Igj— Levy V. Goldsoll, 131 S.W. 
420, 62 Tex.CIv.App. 257. 

50l Mich.—Welch v. Palmer, 48 N. 

W. 552, 85 Mich. 310. 

38 C.J. p 201 notes 33-37, 39, 41. 

51- Ga.—Fllnt River Lumber Co. v. 
Smith, 49 S.E. 745, 122 Ga. 6, 106 
Am.S.R. S5. 

Tex.—^Mltchell v. Robinson, Civ. 
App., 136 S.W. 501. 

58. N.D.—Halliday v. Stambaugh, 
204 N.W. 889. 52 N.D. 925. 

22 C.J. p 858 note 87. 

53. 111.—^EQuitable Life Assur. Soc. 

of U. S. v. Stilley, 271 Ill.App. 283. 
La.—Zahn v. Perraro, 134 So. 289, 
17 La.App. 167. 

Mlnn.—Garbisch v. American Ry. 
Express Co., 226 N.W, 432, 177 
Minn. 494. 

Pa.—Schwartz v. Perlsteln & Co., 83 
Pel Super. 61. 

Tex.—^Vergara v. Buck, Civ.App., 
246 S.W. 697. 

Utah.—^Vaji Dyke^s Food Store v. In- 
dependent Coal & Coke Co., 34 P. 
2d 700, 84 Utah 95. 

22 C.J. p 868 note 88. 


**BozTOwed and loan.” reoelpt 

Receipt, denomlnated ^‘borrowed 
and loan” receipt by purchaser of 
auiomobile to insurer thereof, has 
ht-en held admissible in an action by 
steller on notes of purchaser as payee 
to Show that such seller Is not seek- 
sng double damages.—Cadillac Auto- 
moidle Co. v. Pisher, 158 A. 717, 62 
R.I. 123. 

Pawn tickets 

Phillppine.—Salonga v. Concepcion, 
3 Phillppine 563. 

Beceipted hlUs have been held 
admissible to Show: 

(1) Cost of repairs to automo- 
biles.—Byalos v. Matheson, 169 N.E. 
242, 328 111, 269, affirming 243 111. 
App. 60. 

(2) Quantlty of hay involved in 
a suit against a carrier for damages. 
—Cardwell v. Payne, 226 111. App. 
227. 

Warehonse xeoelpts 
Ga.—^Atlantic Compress Co. v. Cham- 
bliss, 84 S.E. 155, 15 Ga.App. 747. 
La.—^Willard Storage Battery Co. v, 
Caddo Transfer & Warehouse Co., 
107 So. 618, 160 La. 909. 

Tex—^American Grocery Co. v. Un¬ 
ion Sugar Co., Civ.App., 246 S.W. 
418. 

54. Andltoxs’ reports 

Miss.—Missouri Pac. Transp. Co. v. 

Beard, 176 So. 156, 178 Miss. 764. 
Engineexs’ records and xepoxts 
N.D.—Andrieux v. Kaeding, 181 N. 
W. 69. 47 N.I>. 17. 

Tex—Peyton Creek Irr, Dlst. v. 
■White, Clv.App., 230 S.W. 1060, er¬ 
ror refused. 

22 C.J. p 859 note 98. 

PhysiolaiL*s reports 
Kan.—^Fricke v. Mutual Life Ins. 
Co. of New York, 106 P.2d 677, 
153 Kan. 525. 

Reports of mercantile agencies see 
supra § 731. 

55- Del.—^White v. Philadelphia, B. 
& W. R. Co., 103 A. 354, 7 Boyce 
104. 

Tex.—^Pirst Nat. Bank v. Rush, Clv. 
App-, 227 S.W. 378, modified on 
other grounds, Com.App., 246 S.W. 
349, motion granted 249 S.W. 183. 

56- N.T.—^Phoenix Coal Co. v. Penn- 
sylvania R. Co.. 180 N.Y.S. 283, 
190 App.Dlv. 666, 

57. Accoxacy 

In action for value of graln de- 
livered, admisslon in evldence of 
scale tickets relied on by plaintiff to 
estahlish quantlty of grain was 
proper over objection that some one 
must vouch for corrftctness of the 
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weights, where plaintiff testifled 
that defendant had dlrected him to 
have the graln welghed at the par- 
ticular scale.—Pine v. Bradley, 101 
P.2d 799, 187 Okl. 126. 

58. Ark.—Chicago, R. I. & P. R. Co. 

V. Burkholder, 195 S.W. 1073, 129 
Ark. 316. 

Conn.—Richmond v. City of Nor- 
wich, 115 A. 11, 96 Conn. 58S. 

111.—Schneider v. Neubert, 226 111. 
App. 84. 

Ind.—^Hooker v. C. R. Pease Const. 

Co., 127 N.E. 156, 73 Ind.App. 286. 
Mo,—Quirk v. Metropolitan Street R. 
Co., 210 S.W. 106, 200 Mo.App. 693. 
certiorari quashed State ex rei. 
Metropolitan St. Ry. Co. v. Elli- 
son, Sup., 224 S.W. 820. 

Or.—^Abraham v. Macfc, 273 P. 711, 
130 Or. 32, rehearing denied 278 P. 
972, 130 Or. 32. 

R.I.—James C. Goff Co. v. Lunn, 137 
A. 879, 48 R.I. 416. 

58- Mass.—Byam v. Carlisle-Aver 
Co., 172 N.E. 113, 272 Mass. 176. 
Admisslbility of maps, diagrams, 
etc., as representing particular 
matters see supra § 730. 

60- Ga.—Maddox v. Rowe, 28 Ga. 
431, 68 Am.D. 635. 

22 C.J. p 868 note 91. 

61- Ala.—^Alabama Iron Co. v. 
Smith, 46 So. 476, 166 Ala. 287. 

62. Tex.—First Nat. Bank v. Rush, 
Civ.App., 227 S.W. 378, modified 
on other grounds, Com.App., 246 
S.W. 349, motion granted 249 S.W. 
183. 

ApplicatlbtiL for Uoenso 

Minn.—^Noetzelman v. Webb, 283 N. 

W. 481, 204 Minn. 26. 

Bank deposit slips 

U.S.—^Kay v. Federal Rubber Co., C. 

C.A.Pa.. 60 P.2d 454. 

Wash.—People’s Bank & Trust Co. v. 
Douglas, 282 P. 838, 164 Wash. 
450. 

Dellvery tickets 

Mich.—Stephens Lumber Co. v, 
Townsend-Stark Corporation, 199 
N.W. 706, 228 Mich. 182, modified 
on other grounds 201 N.W. 213, 
229 Mich. 159. 

MUl xetnrn 

In action on contract for sale of 
mixed metals providing for final 
settlement subject to mill gradlng 
of metals, return from mill was held 
admissible, where buyer positively 
stated return was received from mill 
and contents of return clearly show- 
ed return covered metals in ques- 
tion.—Gueringer v. M. Kaplan &Son, 
La.App., 157 So. 763. 
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On the other hand, among particular writings 
which have been excluded or held inadmissible as 
incompetent, irrelevant, immaterial, or insufficiently 
authenticated are: Bilis of ladmg;63 bilis of sale 
certificates;®^ checks;®® contracts;®^ deeds;68 in- 


ventories invoices;"^’ scales and scale 

bilis marine protests;"- marine survoys;*^^ no- 
tices;'^^ promissory notes;'*5 rcceipts;*^® rcports;'^'^ 
statements of account;^» and a variety of other 
writings."^ ** 


urotioe to sue , , . 

That signer of note giving payee 
statutory written notice to sue des- 
ignated himself therein as "indors- 
01 * ” when under both pleading and 
evldence he was technical “surety,*’ 
does not render such notice inadmis- 
sible.—Mllam v. Lewls, 170 S.E. 404, 
47 Ga.App. 376. 

Scbool district warraarts 
Mo.—Consolidated School Dist. No. 6 
of Jackson County v. Shawhan, 
APP., 273 S.W. 182. 

WaybiUs 

Miss—Robertson v. Greenwood Lum- 
ber Co., 90 So. 487, 127 Miss. 973. 

63. lowa.— Coad v. Pennsylvania 
By. Co., 175 N.W. 344, 187 lowa 
1025. 

yt._^Bnos v. Owens Slate Co., 160 A. 

186, 104 Vt. 329. 

Insurance cases 

Me._Paine v. Maine Mut Marine 

Ins. Co., 69 Me. 568. 

38 C.J. P 1182 notes 47, 48, 50, 61. 

64. IToncompUaiice wltli statute re- 
QUinng tbat bilis of sale for sec- 
ondhand motor vehicles be in dupli¬ 
cate may require exclusion of such 
bills when oifered in evidence.— 
Goode V. Martinez, Tex.Civ.App., 237 
S.W. 576. 

65. Assumptlon of Insurance risk 
certificate 

Mo.—Green v. American Life & Ac¬ 
cident Ins. Co., App., 93 S.W.2d 
1119. 

Certificate of pxotest 
Ga.—Woods V. Mays, 84 S.E. 460, 143 
Ga 209. 

Unloadinsr certificate 
An unloading certificate made out 
by a stockyards company, and fur- 
nished a witness, was improperly 
admitted in evidence where there 
was no testimony from anyone who 
had any connection with its making 
to Show that it correctly stated the 
fact recited therein.—^Panhandle & 
S. F. Ry. Co. V. Clarendon Grain Co., 
Tex.Civ.App., 216 S.W. 866 . 
e& Cal.—Vaughan v. People*s 

Mortg. Co., 20 P.2d 336, 130 CaL 
App. 632. 

Del.—Miller v. Prick, 107 A. 394, 7 
Boyce 374, affirming- Prick v. Mil¬ 
ler, 107 A. 391, 7 Boyce 366. 

67. Cal.—^Larimer v. Smith, 19 P.2d 
826, 130 Cal.App. 98. 

XTofiated and unsigiued prlnted fonus 
N.T.—^Perfect Safety Scalfolding Co. 
v. Carlin, 144 N.T.S. 455. 

68 . Ga—Moore v. Thomton, 179 S. 
E. 720, 180 Ga 533—Real Estate 


Operators v. McMahon, 155 S.E. 
755, 171 Ga 454—Cook v. Powell, 
129 S.E. 546, 160 Ga. 831—Potts 
v. Wilson. 123 S.E. 294, 158 Ga. 
316—South Georgia Trust Co. v. 
Crandall, 170 S.E. 333, 47 GaApp. 
328. 

N.C.—^Newbern v. Hinton, 129 S.E. 
181, 190 N.C. 108. 

Wash.—Stusser v. Gottstein. 35 P. 

2d 5, 178 Wash. 360. 

Beed exeeuted while aotlo|ii pendlng- 
Ga—Lee v. Pearson, 75 S.E. 1051, 
138 Ga 646. 

22 C.J. p 858 note 80 [e]. 

Bxxoneous descxlptlon of property 
constituting the subject matter of 
a deed has been held to require its 
exclusion.—Gray v. Haasze, 246 P. 
24, 138 Wash. 604. 

Mesne conveyances 

Where a deed was properly exclud¬ 
ed from evidence, there vras no error 
in excludingr mesne conveyances 
thereunder, where offered as muni- 
ments of title and not as color of 
title.—Aiken v. McMillan, 106 So. 
150, 213 Ala 494. 

ShexilTs deed 

(1) A sherilTs deed is inadmissi¬ 
ble to Show transfer of title when 
not accompanied by the execution 
or Judgment on which it is founded. 
—Megahee v. Megahee, 85 S.E. 877, 
143 Ga 738. 

(2) In absence of statutory re- 
quirement that sherilfs' deeds con- 
tain a recital of the authority under 
which they are exeeuted, such re¬ 
cital is not admissible as evidence 
of such authority.—Richards v. 
Rule, Tex.Com.App., 207 S.W. 912— 
Watson V. Tamez, Tex.Civ.App., 136 
S.W.2d 645. 

69. U.S.—Brlggs Mfg. Co. v. U. S., 
D.C.Conn,, 30 F.2d 962, reversed on 
other grounds, C.C.A, U. S. v. 
Brigss Mfg. Co., 40 F.2d 425. 

Fla—^Dixie Fire Ins. Co. v. Hills- 
borough Bry Goods Co., 81 So. 446, 
77 Fla. 260. 

70. lowa.—Coad v. Pennsylvania 
Ry. Co., 176 N.W. 344, 187 lowa 
1025. 

S.C.—W. T. Rawleigh Co. v. Thomp¬ 
son, 114 S.B. 702, 122 S.C. 43. 
iiLsuxauoe oasos 

Me.—^Paine v. Maine Mut. Marine 
Ins. Co., 69 Me. 668 . 

38 C.J. p 1182 note 47. 

71. Me.—^Brannen v. Atlas Plywood 
Corporation, 163 A. 186, 130 Me. 
15. 

38 C.J. p 201 notes 33 Ed], 38, 40. 
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Scale bili lusuincieatly autheutioated 

Me.—Brannen v. Atla.<^ Plywood Cor¬ 
poration, 153 A. 186, 130 Me. 15. 

72. Md.—Patterson v. Maryland Ins. 
Co., 3 Harr. & J. 71, 5 Am.B. 419. 

22 C.J. p 903 note 33. 

Mariae insuraace casee 

U.S.—Ruan v. Gardner, Pa., 20 F. 

Cas.No.l2,10n, 1 Wash.C.C. 145. 

38 C.J. p 1182 notes 62, 63 [a] (2), 
[b] (2). 

73. Mariae lasuiraace oases 

U.S.—Cort V. Delaware Ins. Co., Pa., 

6 P.Cas.No.3.257, 2 Wash.C.C. 375. 
38 C.J. p 1182 note 57. 

74. ITotioe of declaratioa of for- 
feitare 

lowa.—Shlppley v. Gremmels, 185 N. 

W. 922, 192 lowa 801. 

Bequixiag- dlsolosure of lafonuatloa 
Notice served by plalntiff's attor- 
ney on defendant motorist, requirlng 
him to fumish Information obtained 
at scene of automobile accident, is 
properly excluded.—^Dickinson v. 
Lee. 246 N.W. 669, 188 Mlnn. 130. 

75 . Ga,—^Harper v. Sutherland, 162 
S.B. 412, 44 Ga.App. 594. 

76. Cal.—Stevens v. Chisholm, 178 
P. 128, 179 Cal. 657. 

lowa.—State v. Cordaro, 233 N.W. 
51. 211 Iow’a 224. 

N.J.—^Bonhard v. Gindin, 142 A. 52, 
104 N.J.Law 599. 

Mortga^e laterest reoeipt 

Receipt stating mortgage was 
paid was not competent evidence to 
prove that property was unencum- 
bered.— Tourtellotte v, Saulnier, 166 
N.R 879, 267 Mass. 361. 

77. rmit packers’ reports 
Unauthenticated frult packers' re¬ 
ports as to the number of boxes of 
fruit packed have been excluded.— 
Peterson v. Mineral King Fruit Co., 
74 P. 162, 140 Cal. 624. 

Pliysioiau’8 reports 

Mass.—^Farren^s Case, 195 N.B. 738, 
290 Mass. 452—Clark v. Barringer, 
173 N.E. 239, 273 Mass. 107. 

78. 111.—^Anderson v. Mitchell, 253 
IlLApp. 509, 

79. Bstlmate of daanage to insured 
property 

Tex.—Fire Ass’n of Philadelphia v. 
Da Camara, Civ-App„ 85 S.W.2d 
338. 

Beut reoord 

N.J.—Simone v. Problsher, 152 A. 
669, 9 N.J.Misc. 30. 

Bepair bilis 

Conn.—Wofsey v. New York & S, 
Ry. Co., 138 A. 136, 106 Conn. 254. 
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Entrics in rcgular coursc of busincss. In con- 
sonancc with the modern tendency, because of the 
magnitucle and complexity of modern business, to 
widen the door to the admissibility in evidence of 
bof)ks of business enterprises,^*^ the courts under 
statutes extending the "shopbook rule”, and some- 
times without the aid of statute, favor, on the 
laying of a proper foundation, the admissibility of 
any writing, book, record, paper, or instrument 
made or kept in the regular course of business,^! 


32 C.J.S. 

although there exists authority to the effect that, 
in the absence of statute, writing^ not admissible 
under ''the shopbook rule” at common law must 
be excluded .^2 Under a statutory reenactment of 
the old so-called "shopbook rule,” limited to mat- 
ters involving the sale of goods or rendering of 
Services and charges made therefor, the records 
of a physician relating to other matters are not 
admissible.^® 


Mo.—Mann v. Stewart Sand Co., 243 
S.W. HiS, 211 Mo.App. 256. 

SolM alip 

Pa.—Inc., r. Plzor, 178 A. 525, 
117 Pa.Super. 598. 

Statamejits of weiifbts and sprades 
Statements of weights and ^rades 
of cotton have been held incompe- 
tent, in absence of testimony of par¬ 
ties who prepared them.—^Rhodus v. 
Dukes, 122 S.E. 872, 128 S.C. 354. 
Waybm 

Wyo.—Shikany v. Sait Creek Transp. 
Co., 45 P.2d 645. 48 Wyo. 190. 

80. Pa.—^Wllllam Zoller Co. v. Hart¬ 
ford Pire Ins. Co., 116 A, 359, 272 
Pa. 386. 

81. IT.S.—^Ulm V, Moore-McCormack 
Lines. C.aA.N.T., 115 P.2d 492, 
rehearin? denied 117 F.2d 222, and 
certiorari denied 61 S.Ct. 941, 318 

U. S. 567, 85 L.Ed. 1525. 

Conn.—Borucki ▼, HacKenzie Bros. 
Co., 3 A.2d 224, 125 Conn. 92— 
Papas V. Mtna, Ins. Co., 160 A. 310, 
111 Conn. 415. 

IU.—National Malleable Castings Co. 

V. Iroquois Steel & Iron Co., 166 N. 
E. 199, 333 HI. 588—W. T. Raw- 
lelgh Co. V. Ulm, 268 IlLApp. 248. 

Ind.—^Woodsmall v. Carr Tire Co., 
186 N.R 163, 98 IndLApp. 446. 
Mesa.—Bodell v. Sawyer, 3 N.E.2d 
279, 294 Hass. 534—^Hines v. East- i 
em S. S. Lines, 139 N.E 823, 245 
Mass. 385. 

Neb.—^Kehl v. Omaha Nat Bank, 254 
N.W. 397, 126 Neb. 695. 

N.H.—Lebrun v. Boston & M. R. R., 
142 A. 128, 83 N.H. 293. 

N.J.—^Bowes v. Bowes, 146 A. 377, 
104 545. 

N.T.—Meiselman v. Crown Heights 
Hospltal, 34 N.E.2d 367, 285 N.T, 
389, reversing 20 N.Y.S.2d 174, 259 
App.Div. 840. appeal denied 20 N. 
Y.S.2d 669, 259 App.Div. 916—Gut- 
kind V. Georsre Lueders & Co.. 196 
N.R 201, 267 N.Y. 320, reversinff 
275 N.Y.S. 338, 242 App.Div. 764, 
and reargrument denied 198 N.R 
429. 268 N.T. 610—Punk y. Modo 
Lora Realty, 260 N.Y.S. 844, 145 
Misc. 805. 

N.C.—^Breneman Co. v. Cunnlngham, 
175 S.R 829, 207 N.C. 77. 

Pa.—^Freedman v. Mutual Life Ina 
Co. of New York, 21 A.2d 81— 
Wnilam Zoller Co. v. Hartford 


I Flre Ins. Co.. 116 A. 359, 272 Pa. 
I 386—Pinkerton*s Nat. Detective 

Agency v. Rosedale Silk Co., 184 

A. 282, 121 Pa.Super. 496. 
AQthenticatiozi 

(1) The sufficiency of the founda¬ 
tion contemplated by the text rule 
is a questlon for the trial court.— 
Schoonover v. Prudential Ins. Co. of 
America, 245 N.W. 476, 187 Mlnn. 
343. 

(2) Where records are made and 
kept In the usual course of busi¬ 
ness, general Identification of them 
is sufficient without segregation and 
exajnination of each particular Item 
or Instrument.—Wishek v. U, S. Pi- 
delity & Guaranty Co. of Baltimore, 
Md., 213 N.W. 488. 55 N.D. 321. 

(3) One having supervlslon of 
records and transactions of company 
may identify entries made in regular 
course.of business so as to satisfy 
requirements of the text rule not- 
withstanding such entries were 
made by subordinates.—^People^s 
Bank & Trust Co. v. Douglas, 282 P. 
838, 154 Wash. 450. 

Othev statemeiLts of mia 

(1) ‘‘AU papers and Instruments 
made in the usual and ordinary 
course of business as a part of the 
System of keeping a record of the 
transactions to which they pertain 
are, when shown by the testimony 
of those who made them, and in 
whose custody they have been kept, 
to be true and correct, admissible 
In evidence to establish such trans¬ 
actions.”—Wishek V. U. S. Pldelity 

6 Guaranty Co. of Baltimore, Md., 
213 N.W. 488. 55 N.D. 321. 

( 2 ) “The liberal rule [is] that 
books and records, mcwie and kept by 
a business man or concem in the 
usual course of business, axe gen- 

erally admissible in evidence.”_ 

Schoonover v, Prudential Ins. Co. of 
America, 245 N.W, 476, 480, 187 
Mlnn. 343. 

Pnipose of Btatats 

(1) The purpose of statutes of the 
type indicated in the text is to af- 
ford a more workable rule of evi¬ 
dence in the proof of business trans¬ 
actions under existing business con¬ 
di tlons.—Johnson V. Lutz, 170 N.R 
517, 253 N.T. 124—Roge v. Valentlne, 

7 N.Y.S.2d 958, 255 App.Div. 475, re- 

644 


argument denied 9 N.T.S.2d 900, 256 
App.Div. 817, reversed on other 
grounds 20 N.B.2d 761, 280 N.T. 268, 
reargument denied 21 N.E.2d 696, 
280 N.T. 809—^Punk v. Modo Lora 
Realty, 260 N.Y.S. 844, 146 Misc. 
840. 

(2) More specifically the purpose 
or objecti ve of such statutes is to 
do away with the technical rulings 
which excluded records ordlnarily 
used in business transactions when 
not formally Identified by the mak- 
ers. 

U.S.—^Ulm V. Moore-McCormack 

Lines, C.C.A.N.Y., 116 P.2d 492, re- 
heanng denied 117 P.2d 222, and 
certiorari denied 61 S.Ct 941, 818 
U.S. 667, 86 L.Bd. 1626. 

Ohlo.—Eikenberry v. McPall, App., 
36 N.R2d 27. 

(3) It is not on the other hand, 
the purpose of such statutes to 
make all business and professional 
records admissible as competent or 
relevant regardless of the purpose 
for which, or manner In which, such 
records are made. 

— ^Poses V. Travelers Ins. Co., 
Hartford, Conn., 281 N.Y.S. 126, 
245 App.Div. 804. 

Pa.—^Preedman v. Mutual Life Ins. 
Co. of New York, 21 A.2d 81, 

Beoords not oonstltatiag' oocoTUt 
books 

(1) Business records made in the 
regular course of business, although 
not constituting books of account 
are admissible under the text rule* 
—Banner Grain Co. v. Burr Parmers’ 
Elevator & Supply Co., 202 N.W, 740, 
162 Mlnn. 334. 

(2) Admissibility of book entries 
generally see supra §§ 682-696. 

82. Utah.—Clayton v. Metropolitan 
Life Ins. Co., 85 P.2d 819, 96 Utah 
331, 120 A.L.R. 1117. 

”Shopbook rule” governing books of 
account see supra S 683. 

83. Ariz.—Soverelgn Camp, W. O. 
W,, V. Sandoval, 54 P.2d 667, 47 
Ariz. 167. 

XCedloal hlstory «md oonditloiL 

Under the text rule the clinical 
records of a physician are not ad¬ 
missible to Show the medlcal hlstory 
and condltion of a patient on whom 
calls are made.—Sovereign Camp, W. 

O. W., V, Sandoval, supra. 
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Among writings which have been admitted under 
the liberal rule may be mentioned records of car- 
riers,^^ such as records showing shipment o£ goods 
from one place to another,85 the names of persons 
to whom certain cars are consigned,^® and the 
delivery to a certain consignee according to con- 
tract and custom;®7 car shortage records ;88 rec¬ 
ords showing times of departure for carrier^s ve- 


hicles;89 refrigerator car icing records;®® emer- 
gency stop reports;®! “ticket books;”®® freight 
bilis weight sheets;®^ scale tickets;®® records 
of a canal company,®® of a gas company,®^ or of a 
grain elevator;®® insurers’ records;®® railroad rec¬ 
ords and reports;^ and ship’s log, register, and 
other papers.2 Other writings admitted include 
employers’ records;® medical records and re- 


^ U.S.—E. I. Du Pont de Nemours' 
& Co. V. Tomllnson, C.C.A.N.C., 
296 F. 634. 

proof 

(1) Garrieras records made con- 
temporaneously with facts by em- 
ployees in regular course of carrier*s 
business may be proved in court by 
agent or clerk whose duty Is to 
make and keep such records.—Sha- 
plro V. Pennsylvania R. Co., 83 F.2d 
681, 65 App.D.C. 324. 

(2) Carrier’s books of origrlnal en- 
try, showing time of arrival, stor- 
age, notice to consignees, etc., the 
entries being made by varlous clerks 
in the usual course of business, are 
admissible as aids to testlmony of a 
wltness who had general charge and 
supervision of the books; proof of 
accuracy and auth enti cation by each 
clerk making such entries is not re- 
auired.—Schwall v. Higginsville 
Mining Co., 190 S.W. 959, 195 Mo. 
App. 89. 

85 . pa,—Pinkerton’s Nat. Detective 
Agency v. Rosedale Silk Co., 184 
A. 282. 121 Pa.Super. 496. 

85 , XJ.S.—^Whitehurst v. V. S., C.C. 
A.Va., 272 F. 46. 

87. MIss.—^Illinois Cent. R. Co. v. 
Threefoot Bros. & Co., 83 So. 635, 
121 Miss. 468. 

88. XJ.S.—Cub Fork Coal Co. v. Fair- 
mont Glass Co., C.C.A.Ind., 19 F. 
2d 273. 

89. Time stage left oextain, polut 
Records of transportation com- 

pany operating autostages respect- 
Ing time a certain stage left certain 
polnt, when identified by wltness 
T naking entries, is admissible as 
bearing on time of automoblle colli- 
slon occurring at certain point Just 
as stage arrived.—Stili v. Swanson, 
27 P.2d 704, 176 Wash. 663. 

90. D.C.—Shapiro v. Pennsylvania 
R. Co., 83 F.2d 681, 66 App.D.C. 
324. 

91. Mlnn.—Sullivan v. Minneapolls 
St Ry. Co., 200 N.W. 922, 161 
Mlnn. 45. 

98. Ga.—Allen v. Davls, 128 S.B. 74, 
34 Ga.App. 5. 

93. Ala.—Illinois Cent R. Co. v. 
Nance, 80 So. 143, 16 Aia.App. 
569. 

Cal.—^Kelly-Springfield Tire Co. v. 
Slscho, 28 P.2d 60, 186 CaLApp. 
38. 


111.—^Pennsylvania R. Co. v. Gavin, 
234 111App. 28. 

94. m.—^National Malleable Cast- 
Ings Co. v. IroQuois Steel & Iron 
Co., 165 N.E. 199, 333 IU. 588, 

96- Teae.—^Payne v. White House 
Lumber Co., Civ.App., 231 S.W. 
417. 

96. Mass.—^Hines v. Eastem S. S. 
Lines, 139 N.E. 823, 245 Mass. 
385. 

3k>g book showing anlval of vessel 
Offlcial log book of canal company 
was admissible to show the time a 
vessel arrived at different jaoints.— 
Hines v. Eastern S, S. Lines, supra. 

97, XJ.S.—^Newton v. Consolidated 
Gas Co. of New Tork, N.T., 42 
S.Ct 264, 258 IJ.S. 165, 66 L.E<1 
588, modifying, D.C., Consolidat¬ 
ed Gas Co. of New Tork v. New- 
ton, 267 F. 231, and afflrming, 274 
P. 986—^New Tork & Queens Gas 
Co. V. Newton, D.C.N.Y., 269 P. 
277, affirmed Newton v. New Tork 
& Queens Gas Co., 42 S.Ct. 268, 
258 XJ.S. 178, 66 L.Ed. 549. 

98. Scale aad storage tickets 
N.D.—Wishek v. U. S. Pidelity & 

Guaranty Co. of BaJtimore, Md., 
213 N.W. 488, 55 N.D. 321. 

99 , N^.Y,—^In re Katz, 243 N.T.S. 
96, 230 App.Div. 172. 

“Ageats’ dallies** 

Forms known as "agents* dallies” 
fumished by insurers to their 
agents, when filled out to show mat- 
ters relating to Insurance policies, 
have been received in evidence.— 
Papas V- .®tna Ins. Co., 160 A 310, 
111 Conn, 416. 

XnstmctloiLS to agent 

In action on life policy, founda- 
tion has been held sufldcient to Jus- 
tify introduction of insurer^s in¬ 
structione to agent prohibiting fur- 
nishing of clalm blanks unless pol¬ 
icy was in force.—^Kassmir v. Pru- 
denUal Ins. Co. of America. 254 N. 
W. 446, 191 Minn. 340. 

PoUoy records 

Minn.—Topinka v. Minnesota Mut 
Life Ins. Co.. 248 N.W. 660, 189 
Minn. 76, 96 AL.R. 789. 

Premiiuii records 

Ala.— Lincoln Reserve Life Ins. Co. 

V. Fowler, 132 So. 37, 222 Ala. 348. 
1 . Wheel report 

A wheel report showing movement 
of traffle and constituting a part of 
the offlcial records of a railroad 
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company, kept In accordance with 
the regulations of the Interstate 
commerce commission, may be ad¬ 
missible as against the company.— 
Baltimore & O. R. Co. v. Plechtner, 
aC.AOhio, 300 P. 318, certiorari de- 
nied 45 S.Ct. 95, 266 U.S. 613, 69 L. 
Ed. 468. 

Train. oonductors* roports have 
been admitted. 

Kan.—^Flanigan v. Hines, 193 P. 

1077, 108 Kan. 133. 

Minn.—Minnesota & Dakota Cattle 
Co. V. Chicago & N. W, R Co., 
122 N.W. 493, 108 Minn. 470. 

Train despatChers* train sheets 
have been received. 

U.S.—Hitchner Wall Paper Co. v. 
Pennsylvania R. Co., C.C.Pa., 168 
P. 1011, afflrmed 168 P. 602, 93 
C.C.A. 698. 

Ala.—Central of Georgla Ry. Co. v. 

Wilson, 111 So. 901, 215 Ala. 612. 
Ark.—^Bush V, Taylor, 207 S.W. 226, 
186 Ark. 554. 

111.—^R. A Watson Orchards, Inc., 
V. New Tork, C. & St. L. R. Co., 
263 IlLApp. 397, 

2 . U.S.—The Georgian, C.C.A.Pla., 
76 P.2d 650, afflrming, D.C., 4 F. 
Supp. 718. 

22 C.J. p 902 note 27, p 903 notes 
30 [al, 31. 

AnthentioatioiL reduired 

XJ.S.—U. s. V. Mitchell, Pa., 26 F. 

Cas.No.16,791, 2 Wash.C.C. 478. 

22 C.J. P 931 note 98. 

insnrance cases « 

Me.—^Polleys v. Ocean Ins. Co., 14 
Me. 141, 

Pa.—Hali V. Insurance Co.. 3 Phlla. 
331. 

3. Bm]>loyees’ gxonp Insurance cas¬ 
es 

Mich.—Klat V. Chrysler Corporation. 

280 N.W. 747, 285 Mictu 241. 

S.C.—^Hildritch v. Eauitable Life 
Assur. Soc. of XJ- s., 191 S.B. 900, 
184 S.C. 142—Greer v. Bauitable 
Life Assur. Soc. of IT. S.» 186 S. 
B. 68, 180 S.C. 162. 

Time oaxd 

Time card of workman may be 
admissible in connection with hia 
testlmony to aid in establishing 
time of automoblle accident.—^Katz 
V. T. L BuUer Co., 264 P. 679, 81 
Cal App. 747. 

Weeiay earoing cazds 
XJ.S.—Jennings v* U. S., C.CLAGa., 
73 F.2d 470. 
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port^;^ dccd books;^ sales records;® and miscel- 
laneous <)thtT records.^ 

Writintjs or documents which havv been held in- 
admi5^i!»k‘ iindcr the libcral nilc include rccords of 
carriers;^ rccords oi an clectric lifrhtinpj company;^ i 


employer’s records;^® employees' records;ii medi- 
cal records or reports;^^ and ship’s log, register, 
and other papers.^^ Other writings held inadmissi- 
ble include cost records sales records 5 itemized 
bilis notations on record cards and check stubs,i7 


4. 01Bc« rccords of pliysicians 

(1> OfHc»? r«M i>rdJ* r*f phj'4*JCj*ir*H 
hav** h»-M /idmiFsiMt in ♦*vi- 

Cohrin v. U. S., C.C.A.IU., 77 
hV2a 140—N%‘\v York Ins. Co. 

V. KuHook, D.O.Fln. n» F.lid 717 
—Adl**r V. XtfW York Life Ins. 
Co., C.C.A*Ark.. 2C F.2d R27. 

J*ii. —Fr*'edman v. Mutual Life Ins. 
Co. of Xew’ York, 21 A.2d ,sl. 

(2) The mere fa^t that physiclans 
who have mnde such rerorda are 
availahlo to testify does not elimi¬ 
nate l^attis for lolmis^^ion of sueh rec¬ 
ords.—Preedmnn v. Mutual Life Ins. 
Co. of w York, supra. 

Fbaramaelsts' records 
Pa.—Frer-dnian v. Mutual Life Ins. 
Co. of X^ew York, supra. 

Seporfc of physioiasL to liis employer 

Colo.—noyal Indemnity Co. v. In- 
dustnal Commission, 2D3 P. 342, 
S8 Colo. 113. 

X.H.—Lel.run v. Boston & M. R. R, 
112 A. 12\ S3 X.H. 203. 

X.Y.—In re Katz. 243 X.Y.S. 96, 230 
App.Dlv, 172. 

5. Tijx.—Stonum v. Schultz, Civ. 
App., 13S S.W.2d 825. 

Tex.—Panhandle & S. P. Ry. Co. 
V. Clarendon Grain Co., Civ.App., 
215 S.W. 866. 

7. “Bilis of lading” 

Xn action to recover for groods 
sold, so called “bilis of ladlngf*' made 
In regnilar course of selleFs busi- 
ness, «namins shipper, carrier, and 
consignee. and descrlbing articles 
which were delivered, are admissible. 
-—Chadwick & Carr Co. v. Smltb, 199 
X.E. 903, 293 Mass. 293. 

Book showiii^ anmber of trees out 
aad counted 

Mxss.—J. H. Leavenworth & Son v. 
Hunter, 116 So. 593. 160 Miss. 245. 

Sumidltp' charts 

Or.—Silver Falis Timber Co. v. 
Eastern & Western Lumber Co., 
40 P.2d 703, 149 Or. 126, 

Xasi^tion sUps 

Ky.—Reynolds v. Cooper, 237 S.W. 
667. 193 Ky. 763. 

Beboiatory records 
Conn.—Borucki v. MacKenzle Bros. 
Co., 3 A.2d 234, 125 Conn. 92. 

'^Becord slips» of brokerage oonu 
pany 

Mass.—Bodell v. Sawyer, 3 X.B.2d 
279, 294 Mass. 534. 


Bsglster of bilis recelv&ble aad pay- 
able 

Minn.—Tiedt v. Larson, 219 N.W. 

905. 174 Minn. 558. 

Beglster of drawbridge tender 
Mass.—Butchers* Slaughtermg & 
Melting Aas’n v. Boston, 101 N. 
E 126. 214 Mass. 254. 

22 C.J. p 858 note 96. 

Statemeats of profit aad loss 
Objection to certain inventory 
figures in profit and loss statements. 
on ground no evidence was intro- 
duced as to their accuracy, has been 
held to aJffect merely the weight of 
such figures and does not render 
them inadmissible.—^Woodsmall v. 
Carr Tire Co., 185 N.B. 163, 98 Ind. 
App. 446. 

Staiemeats of real astate managing 
agent 

X.Y.—Punk V. Modo Lora Realty, 
260 X.Y.S. 844, 145 Misc. 805. 
Weigbt records aad sUps 
U.S.—^/Vlexander Eccles & Co. 
Strachan Shipping Co., D.C.Ga., 21 
F.2d 656, reversed on other 
grounds, C.C.A., Strachan Ship¬ 
ping Co. V. Alexander Eccles & 
Co., 25 P.2d 361, certiorari de- 
nied Alexander Eccles & Co. v. 
Strachan Shipping Co., 49 S.Ct. 
13, 278 U.S. 610, 73 L.Ed. 536. 
Mo.—Prebe v. Quincy, O. & K. C. 

R. Co.. App., 260 S.W. 816. 

Okl.—Shefts Supply v. Cole, 86 P. 
2d 754, 169 Okl. 259. 

8. Becord of train movemeats 

A railroad carrter*s record, made 
under the supervision of its car ac- 
countant, showing the daily move- 
ment of trains, and composed of re- 
ports of car checkers over the Sys¬ 
tem, is inadmissible as a record 
made m regular course of business 
where merely a record of past 
events.—^Hudgins Produce Co. v. 
Missoun Pac. R. Co., 215 S.W. 606, 
139 Ark. 363. 

9. Time lights tomed on 

In an action for Injuries to plaln- 
tiff thrown ftom his wagon in col- 
lision with defendant*s Street car 
wherein plaintilf contended that he 
waa blinded by the lights of the 
car, a lightlng company^s record of 
the time when the Street lights 
were turned on was properly ex- 
cluded as not sufflciently authenti- 
cated.—Mason v, Dover, S. & R. St 
Ry., 109 A. 841, 79 N.H. 300. 

la Smployee^B dlsoharge card 
Bmployee's discharge card is In¬ 
admissible, where offered in connec- 
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tion with the testimony of a wlt- 
ness who testified he did not make 
entries, and there was no evidence 
that clerk making them was Inac- 
ccssible.—Travelers* Ins. Co. of 
Hartford, Conn., v. Pox, 141 A. 547, 
1B5 Md. 210. 

11. Ala.—^Pan American Petroleum 
Corporation v. Mullack, 167 So. 
728, 232 Ala. 271. 

12. Affldavlt by physlcian as to 
cause of patientes death is not ad- 
missible under statute relating to 
writings made in regular course of 
business.—^Poses v. Travelers Ins. 
Co., Hartford, Conn., 281 N.Y.S. 126, 
245 App.Dlv. 304. 

13. U.S.—^The Pescawha, D.C.Or., 45 
P.2d 221. 

22 C.J. p 902 notes 28, 29. 

Authentlcatioii req^nired 

Ky*—Vandyke v. Memphis, N. O. 

6 C. Packet Co., 71 S.W. 441, 24 
Ky.L. 1283. 

22 C.J. p 931 note 98. 

Marine Insurance oases 
N.Y.—Sharp v. United Ins. Co., 14 
Johns. 201. 

38 C.J. p 1181 notes 39-43. 

14. U.S.—^U. S. V. Wirth, 24 C.C.P. 

A. , Customs, 188. 

15. Ala.—^Pan American Petroleum 
Corporation v. Mullack, 167 So. 
728, 232 Ala. 271. 

Xeb.—Oss V. Hartford Accident & 
Indemnity Co. of Hartford, Conn., 
264 X.W. 897, 130 Neb. 311. 

Okl.—^Weathers v. Roberts, 202 P. 
775, 84 Okl. 98. 

Tex-—^Harlan-Elzy-Randall Co. v. 
American Frult Growers, Civ.App., 

7 S.W.2d 132, error dismlssed 
American Fruit Growers v. Har- 
lan-Blzey-Randall Co., Oom.App., 
16 S.W.2d 261. 

16. U.S.—^John Irving Shoe Co. v. 
Dugan, C.C.A.Mass., 93 F.2d 711. 

17. N.Y.—^Eoge v. Valentine, 7 N. 
T.S.2d 968, 256 App.Dlv. 476, re- 
argument denied 9 N.Y.S.2d 900, 
266 App.Dlv. 817, reversed on oth¬ 
er grounds 20 N.B.2d 751, 280 N. 
Y. 268. reargument denied 21 N. 

B. 2d 696, 280 N.Y. 809. 

Xgembezshlp card 

In action on certifleate of mem- 
bership in benefit alllance which was 
composed of members of Toung 
Men^s Christlan Association organ* 
ized and maintained by and for steel 
company employees, entry made aft- 
er death of member, on his mem- 
bership card at the association, stat- 
ing that member was deceased and 
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and, under the decisions of the courts, miscellane- Sound recordst^^ as well as accurate transcripts 
ous other writings.^8 thereof,2^> may be admissible in evidence. 

9. Authentication and Proop op Execction 


§ 733. Necessity 

a. In general 

b. Limitations and exceptions 
a. In Greneral 

As a general rule, the execution or authenticity of 
a private writlng must be established before it may be 
admitted In evidence. 

Stated broadly and as a general rule, both at 


common law and under statute in a number of ju- 
risdictions, and subject to the limitations and ex¬ 
ceptions referred to and considercd in subdivision 
b this section, before private writings are receivable 
in evidence their due and valid execution or their 
genuineness and authenticity must be established, 
this rule having been applied and enforced with 
respect to writings of every character and descrip- 
tion.2i For a consideration of the admissibility of 


was not eliffible, was inadmissible, 
being a mere record of a past event. 
—Gulf States Steel Co. T. M. C. A. 
Mut. Benefit Alliance v. Almaroad, 
196 So. 878, 240 Ala. 32. 

18 . macbiiLe reports 

In suit to recover overpayment 
for grain purchased, addlng machine 
reports have been held inadmissible 
for lacfc of authentication.—Thomp¬ 
son V. Burnsmeyer, lowa, 171 N.W. 
584. 

»Dock sheets*’ 

111.—Charles D. Stone & Co. v. New 

Tork Cent, B. Co., 214 Ill.App. 

483. 

mspectoxs’ reports 

(1) An Independent inspectlon bu- 
reau’s inspectores report on condi- 
tion of fruit has been held inadmis¬ 
sible in shipper’s action agalnst 
carrier, where inspection was not 
made until after removal of fruit 
to shipper's warehouse and two days 
had intervened between arrival of 
shlpment and inspection.—Gus Dat- 
tilo Fruit Co. V. Louisville & N. R. 
Co., 37 S.W.2d 866, 238 Ky. 322. 

(2) Reports by inspectors em- 
ployed by a railroad to investigate 
condltions existlng after the hap- 
pemng of an accident on which suit 
is brought, belng merely a report 
of facts found by witnesses gather- 
Ing evidence in defense of a prob- 
able suit are not admissible as a 
report made in ordinary course of 
business.—^Aly v. Terminal R R. 
Ass’n of St. Louis, 78 S.W.2d 861, 
336 Mo. 340. 

Folloemaxi’8 report 

Where a policeman is not present 
at the scene of an accident at the 
time it occurs, his report of such 
accident based on voluntary state- 
ments of third persons, not being 
made in the regular course of any 
business, profession, occupatlon, or 
calling, as provided by statute, is 
not admissible.—^Johnson v. Lutz, 
170 N.E. 617, 253 N.T. 124, afflrm- 
ing 234 N.T.S. 328, 226 App.Div. 

772. 


Znterofllce reeords 

Exhiblts, consisting of certaln in- 
terofflee reeords, attached to deposi- 
tions taken in proceeding by steam- 
ship company for exoneration from, 
or limitation of, its liability as own- 
er of steamship involved in colli- 
sion, are not entitled to be admitted 
in evidence in absence of showing 
that exhibits were made in regular 
course of business, and in absence 
of laying of any foundation for 
their admlssion.—The Mandu, D.C.N. 
T., 11 F.Supp. 846. 

Offlcial baseball reeords 
Mo.—George v. Kansas City Ameri¬ 
can Ass’n Baseball Co., App., 219 
S.W. 134. 

Beglster of drawbzidge tender 
Mass.—^Butchers* Slaughtering & 
Meltlng Ass’n v. Boston, 101 N.E. 
426, 214 Mass. 264. 

22 C.J. p 868 note 96 [b]. 

19. Conn.—^Kilpatrlcfc v. Kilpatrlck, 
193 A. 766, 123 Conn. 218. 

20. Conn.—^Kilpatricfc v. Kilpatrick, 
supra. 

21. U.S.—Baush Mach. Tool Co. v. 
Aluminum Co. of America, C.C-A 
Conn., 79 F.2d 217. 

Ala.—Zion Star Baptist Church v. 
Hart, 162 So. 44, 228 Ala. 24— 
First Nat. Life Ins. Co. of Ameri¬ 
ca V. Simpson, 140 So. 766, 25 Ala. 
App. 72—Davis v. Hines, 85 So. 
882, 17 Ala.App. 443. 

Cal.—Ten Winkel v. Anglo Califor- 
nia Securities Co., 81 P.2d 958, 11 
Cal.2d 707. 

Conn.—Goodwin v. U. S. Annuity & 
Life Ins. Co., 24 Conn. 691. 

Ga,—Burt v. Gooch, 139 S.E. 912, 
37 Ga,App. 301—^Jones Motor Co. 
V. W. R. Finch Motor Co., 129 S. 
R 916, 34 Ga.App. 399—Commer- 
cial Credit Co. v. Grant, 125 S. 
E. 382, 33 Ga.App. 31—Bihb Re- 
alty Co. V. S. F. Pulghum & Co., 
108 S.R 664, 27 Ga.App. 378. 

111.—^Buerger v. Buerger, 148 N.B. 
274, 317 111. 401—Davis v. Michl- 
gan Cent. R. Co., 128 N.E. 639, 
294 111. 366, affirxning 213 lllA.pp. 
269. 


Ind.—^Pittsburgh, C., C. & St. L. Ry. 
Co. V. Ft. Wayne & Northern In- 
diana Traction Co., 138 N.E. 759, 
193 Ind. 405—Prlce v. Mitchell, 123 
N.E. 817, 70 Ind.App. 671. 

Ky.—Cherry Bros. v. Tennessee Cent. 
Ry. Co.. 299 S.W. 1099, 222 Ky. 
79—Francis v. Hazlerig, 1 A.K. 
Marsh. 93. 

Mich.—Prye v. Mielke, 254 N.W. 182, 
266 Mich. 601—Flickema v. Henry 
Kraker Co., 233 N.W. 362, 252 

Mich. 406, 72 A.L.R. 1046. 

Mo.—^Karr & Conn v. Cade School 
Co-op. Drainage District, App., 297 
S.W. 730—Mourer v. Wabash Ry. 
Co., 280 S.W. 1050, 222 Mo.App. 
495—Johnson v. American Ry. Ex¬ 
press Co., App., 246 S.W. 1071. 
Mont—^Angeli v. Lewlstown State 
Bank, 232 P. 90. 91, 72 Mont. 346, 
citing Corpus Juris. 

N.H.—Williams v. Williams, 182 A. 
172, 87 N.H. 430—St. Louis v. 

Boston & M. R. R., 145 A. 263, S3 
N.H. 538. 

N.J.—Sullivan v- Coast Cities Coach- 
es. 19 A.2d 442, 126 N.J.Law 300 
—Robertson v. Burstein, 146 A. 
355, 105 N.J,Law 376, 66 A.L.R. 
324, reversing 141 A. 92, 104 N. 
J.Law 218. 

N.Y.—Saldan Const. Co, v. Kase- 
netz, 232 N.Y.S. 378, 225 App. 

Div. 819—Dlstillers Agents v. 
Pershan, 262 N.Y.S. 112, 146 MIsc. 
378—Brady v. Comprehensive Om¬ 
nibus Corporation, 6 N.Y.S.2d 781 
—^Dougherty v. Kalbach, 176 N.Y. 
S. 837. 

N.C.—Carpenter v. First Nat. Bank, 
191 S.E. 329, 211 N.C. 740. 

Okl.—Weathers v. Roberts, 202 P. 
775, 84 Okl. 98—Columbian Nat. 
Life Ins. Co. v. Wirthle. 176 P. 
406, 73 Okl. 302. 

Pa.—^Brenner v. Lesher, 2 A2d 731, 
332 Pa. 522—Katz v. Baratz, 9 
Pa.Dist. & Co. 411. 

Tenn.—^Bennett v. Anderson, 101 S. 

W.2d 148, 20 Tenn.App. 623. 

Tex.—Abeel v. Weil. 283 S.W. 769, 
771, 115 Tex. 490, citing Corpus 
Juris—^Hinrichs v. Texas & N. O. 
R. Co., Civ-App., 153 S.W.2d 859 
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particular kinds of private or unofficial documents 
or writings sce supra §§ 676-732. Public records 
and documents are considered supra §§ 626-648. 

Sko7i*iHg probate of zviU, In order that a will 
may be admitted in cvidence in support of a claim 
of title to property bequeathed or devised by such 
will, it is necessary to show that the will has been 
regularly probated.-^ 

b* Idmitations and Exceptions 

Proof of exeeution or authentic^tlon is dispensed with 
In certafn casos, sometlmes by roason of statu tory pro- 
visfon, as In cases where exeeution or authenticity Is 
not appropriatety denied or challenged. 

Wlien the exeeution of a writing is not in issue 
but only the contents or the facts of the existence 
of such a writing, proof of exeeution or authen¬ 
ticity is unneccssary.-3 It is also considered that 
proof of authenticity may be dispensed with where 


it is offered, not as proof of a fact in issue, but 
merely for a collateral* purpose,^^ as where, in the 
case of a deed, it is offered not as evidence of ti¬ 
tle, but merely to show color of title.25 

/otnt instnuments. In the case of joint instru- 
ments or writings signed by more than one per- 
son, it is not necessary to prove exeeution by one 
not to be charged or not a party to the action, the 
writing being rendered admissible by proof of the 
exeeution by, or the signature of, the party to be 

charged.26 

Writings referred to by evidence* Although the 
nile requiring proof of genuineness and authenticity 
before a document can be admitted in evidence has 
been applied to documents which are referred to 
by instruments already in evidence,27 there are, on 
the other hand, cases in which such reference has 
been held to render further proof of authenticity 


—^Southwest Gaa Co, v. Boney, 
Civ.App., 99 S.W.2d 1107. error 
diamiftsed—^Texas Pipe Line Co. v. 
Sheffleld, Civ.App.. 99 S.W.2d 684 
—^Texas & N. O. R. Co. v. West, 
Civ.App., 97 S.W.2d 712—Panhan- 
dle & S. P. Ry. Co. v, Reynolds, 
Civ.App., 33 S.W.2d 249—Massa- 
chusetts Bonding & Insurance Co. 

V. Le May, Civ.App.. 28 S.W.2d 
259, error dismissed—Covert v. 
Calvert, Civ.App., 287 S.W. 117— 
Browning v. Hinerman, Civ.App., 
224 S.W. 236. 

W.Va.—^Woodrum Home Outfttting 
Co. V. Adams Express Co., 110 S. 
BL 649, 90 W.Vau 161. 

Wis.—In re Dicks’ Estate, 235 N. 

W. 401, 204 Wis, 89. 

22 C.J. p 929 note 75-p 932 note 17 
—38 CJ. p 201 notes 33-35. 

Rule as applied to bilis and notes 
is considered in Bilis and Notes 
I 672. 

Pnxpose 

The fundainental idea of authen- 
tlcatlon of a writing Is to connect 
the writing with the person alleged 
to be its author.—Prudential Ins. 
Co, of America v. Pierce’s Adm'x, 
109 S.W.2d 616, 270 Ky. 216. 

Ponadation intist be lald 

Ga.—Cosmoi>olitan Life Ins. Co. v. 

Head. 98 S.E. 124, 23 GaJLpp. 216. 
111,—Western Electrio Co, v. In- 
duatrlal Commlssion, 181 N.E. 638, 
349 HI. 139. 

Ohlo.—^Netxel v. Todd, 165 KE. 47, 
30 Ohio App. 300. 

Xdtttliy 

(1) Writing must ba properly 
Identlded. 

lowa.—Shippley v, Gremmels, 185 
N.W. 922, 192 lowa 801. 

OkL—National Aid Life Astfn v. 
Abbott, 62 P.2d 982, 178 Okl. 319. 

(2) In action to establlsh title to 


land deed from bankruptcy tnistee, 
which constituted link in chain of 
title on which defendant relied. was 
Improperly admitted. without evi¬ 
dence that bankrupt and defendant 
were same person.—^Jackson v. 
Burnham, 152 A. 56, 129 Me. 344. 

Zdeatity of anthor 

Bilis containing indorsement of 
“Pd.” are inadmissible to prove pay- 
ment where evidence of who marked 
“Pd.” was lacking.—Dorroh v. Wall, 
Mo.App., 297 S.W. 705. 

3>elivery 

In action on note exeeuted by 
partners, which was found in pos- 
session of decedent on her death, 
wherein surviving partner contend- 
ed that note was pald by being in- 
cluded in subsequent obligations, in- 
strument purporting to constitute a 
mortgage and bond In an amount 
allegedly including the Indebtedness 
represented by the note was prop¬ 
erly excluded in absence of proof 
that it had been delivered to dece¬ 
dent.—^Williams v. Capies, Pa., 20 
A.2d 302. 

Signator» 

(1) Wrltten instruments are ad¬ 
missible only after signature is 
proved. 

Colo.—Strong Leasing & Mining Co. 

V. Lagasse, 96 P.2d 891, 105 Colo. 

247. 

La.—Clark v. Norred, 4 La.App. 894. 

(2) Hence lease is inadmissible 
in absence of evidence that person, 
whose name was signed, signed it. 
—Jones V. Sherwood HistilUng Co., 
132 A. 278, 150 Md. 24. 

(8) The mere fact, however, that 
the signature to an agreement In- 
dorsed on a bili of lading Is ad¬ 
mitted by the signer will not ren¬ 
der the bili of lading admissible 
without proof of exeeution.— 
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V. Southern R. Co., 36 S.E. 571, 58 
S.C. 247. 

Corporate lii8triunen.t 

(1) Corporate seal must be proved. 
—^Leazure v. Hillegas, 7 Serg. & 
R.f Pa», 313* 

(2) Where aji Instrument purport¬ 
ing to be exeeuted by a Corporation 
is offered in evidence without proof 
of the genuineness of the corporate 
seal, and it is neither shown nor 
admitted that the Instrument was 
signed for the Corporation by Its 
proper offleers, it is properly exclud¬ 
ed.—Malsby v. Gamble, 64 So. 766, 
61 Pia. 310, 327. 

ararMng s on. admitted doonmeat 
Even though check to pay pre- 
mium, offered by defendant compa- 
ny, was properly received In evi¬ 
dence, admltting in evidence unau- 
thenticated znarkings and Indorse- 
ments thereon, which did not prove 
themselves, was error.—Martin v. 
New Tork Life Ins. Co.. 234 P. 673, 
30 N.M. 400. 40 A.L.R. 406. 

As agalnst one not party to wzltixig 
Tex.—Covert v. Calvert, Clvj^p., 
287 S.W. 117. 

23. TJ.S.—^Plneland Club v. Robert, 
S.C., 171 P. 841, 96 C.C.A. 233. 

22 C.J. p 934 note 39. 

23. N.H.—Pulsifer v. Walker, 169 
A. 426, 86 N.H. 434. 81 A.L.R. 1062. 

24. Mich.—^Pamell v. Pungs, 157 N. 
W. 367, 190 Mich. 638. 

22 C.J. p 935 note 52. 

25. Ga.—^Doe V. Roe, 32 Ga. 448. 

22 C.J. p 935 note 53. 

26. Mass.—Cosmopolltan Trust Co. 
V. Cirace, 142 N.E. 914, 248 Mass. 
98. 

22 C.J. p 929 note 75 [b]. 

27. Mich,—^Lee v. Payne. 4 Mich. 
106. 

N.T.—Jackson v, Sackett, 7 WendL 

94. 
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unnecessary.28 It has been held, however, that 
there must be present more than mere reference,^^ 
reference without Identification being insufficient.30 

It has also been held that, where a contract lying 
wholly in parol refers for some of its terms to a 
written instrument, not as containing any operative 
words of obligation, but as rendering the verbal 
agreement definite in details, it is not necessary to 
the admission of the writing in evidence, in estab- 
lishing the verbal contract, to prove its execution, 
it being sufficient to identify it^i So where a writ¬ 
ten instrument is so connected with the declara- 
tions of a party that they cannot be fully under- 
stood without it, proof of its execution is not a 
prerequisite to its admissibility in evidence, in con- 
nection with, and as explanatory of, the declara- 

tions.32 

Writing s relied on hy adversary, Where one 
party relies on a written instrument as a part of 
his case, the other party may rely on recitals in, 
or indorsements on, such instrument, without any 
proof of authenticity or genuineness.33 

Waiver or absence of ohjection, A party con- 


senting to the introduction of a writing in evidence, 
except as to some extraneous matter written there- 
on, waives objection to the absence of proof of 
execution or authenticity.^^ Evidence of admis- 
sions tending to show recognition of a contract ob- 
viates the necessity for proof of execution.35 In 
numerous cases written instruments have been re- 
ceived or considered receivable without proof of 
authenticity, where their authenticity did not ap- 
pear to have been questioned.33 

Statutory provisions, Statutes in a number of 
jurisdictions have limited or created exceptions to 
the general rule requiring proof of execution or 
authenticity as a prerequisite to the admissibility of 
private writings in evidence.37 Among such stat¬ 
utes are those requiring proof of execution or au¬ 
thenticity only if execution has been denied or 
otherwise appropriately challenged or put in issue, 
restricted in some instances to writings of a par- 
ticular kind, as for example writings which form 
the basis of a pleading or cause of action or de- 
fense.SS Jt only when the writing is one cov- 
ered by the statute that appropriate denial is es¬ 


sa Neb.—^Lombard v. Mayberry, 40 
N.W. 271, 24 Neb. 674, 8 Am.S.R. 
234. 

22 C.J. p 934 note 46. 

Ketter canodUlng- coRLtzaot 
A contract is admlssible wltbout 
proof of execution where a letter 
attempting cancellation of such con- 
traot is already in evidence.—^Mendel 
y. Converse & Co., 118 S.B. 686, 30 
Ga.App. 549. 

29. Wis.—Wiesner v. Kosiedowski, 
193 N.W. 374, 182 Wis. 621, afflrm- 
ed 197 N.W. 208, 182 Wis. 621. 
Incorporatlon esseutlal 
A mortgragre conditioned on “a cer- 
tain promissory note bearing* even 
date herewlth, executed by** mortga- 
gor, and referring to the note in 
other clauses relatinsr to perform- 
ance and sale, did not so incorpo¬ 
rate the note as to make it admis- 
sible without proof of execution.— 
Wiesner v. Kosiedowski, supra. 

3a N.Y.—In re Plrie, 91 N.E. 687, 
198 N.Y. 209, 19 Ann.Cas. 672. 

81. N.Y.—Smith v. New York Cent. 
H. Co., 4 Abb.Dec. 262, 4 Keyes 
180. 

32. Ala,—^Rims v. Sturtevant, 18 
Ala, 359. 

33. Ga,—^Louisville & N. R. Co. v. 
Yudelson, 70 S.B. 576, 136 Ga, 731. 

22 C.J. p 935 note 49. 

84. Cal.—^Larimer v. Smith, 19 P.2d 
825, 180 Cal.App. 98. 

35. Tex.—^American Surety Co. v. 

Camp, Civ.App., 202 S.W. 798. 

Aets of reoognltloiL 
Testimony that office managrer re- 


ceived defendant*s checks for rent 
was proper foundation for evidence 
of written lease to defendants, proof 
of execution being" unnecessary.— 
Gold V. Rousso, 238 IlLApp. 427. 

36. 111.—^Brown v. Sprague, 229 111. 
App. 338. 

N.H.—Pulsifer v. Walker, 169 A. 426, 
86 N.H. 434, 81 A-L.R. 1052. 

22 CLJ. p 935 note 51. 

37. Ga.—Mendel v. Converse & Co., 
118 S.B. 586, 30 Ga.App. 549. 

Mont.—^Angeli v. Lewistown State 
Bank, 232 P. 90, 72 Mont 346. 

N.J.—Robertson v. Burstein, 146 A 
366, 106 NJ.Law 375, 65 AL.R. 
324, reversing 141 A 92, 104 N.J. 
Law 218. 

Tex.—^Bond v. Kirby Lumber Co., 
Civ.App., 2 S.W.2d 936, error re- 
fused. 

22 C.J. p 935 note 50. 

Applicability of statote 

Statute permittmg proof of cor¬ 
porate record by copy and certifi- 
cate of corporate offlcer does not 
render admissible a copy of a letter 
sent to Corporation and its posses- 
sion, without proof of authenticity 
other than certificate of a corporate 
offlcer, where the Corporation was 
not involved in the litlgation.—^In 
re Healea’s Bstate, 264 IlLApp. 334. 

38. Ala.—^Zlon Star Baptist Church 
V. Hart, 152 So. 44, 228 Ala. 24. 

Ark.—Springfield Life Ins. Co. v. 

King, 61 S.W,2d 859, 185 Ark. 1189. 
Md.—^Board of Education for Wash¬ 
ington County V. Cearfoss, 166 A 
732, 166 Md. 178. 

—^Bumetti v. Duluth & L R. 
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Ry. Co., 209 N.W. 879, 168 Minn. 
136. 

Tex.—Southwest Bitulithic Co. v. 
Martinez, 143 S.W.2d 116, 135 Tex. 
347, reversing Martinez v. South¬ 
west Bitulithic Co., Civ.App„ 119 
S.W.2d 740—Sovereign Camp, 
Woodmen of the World v. Wer- 
nette, Civ.App., 216 S.W. 669— 
Citizens* Nat. Bank of Cameron 
V. U. S. Bond & Mortgage Co., Civ. 
App., 48 S.W.2d 676, certiiication 
of questions ordered on other 
grounds Citizens* Nat. Bank of 
Cameron v. Jones, 61 S.W.2d 987, 
122 Tex. 651. 

Wis.—In re Dick*s Estate, 235 N.W. 

401, 204 Wis. 89. 

22 C.J. p 935 note 50. 

On. plea of nom est factum 

(1) Under common-law rule, plea 
of non est factum placed burden on 
plaintiff to prove execution of writ¬ 
ten instrument, including genuine- 
ness of signature, and, until this 
was done, instrument was not ad¬ 
missible in evidence.—^Farmers* & 
Traders* State Bank of Bonaparte v. 
First Nat. Bank, 204 N.W. 404, 201 
lowa 73. 

(2) Contract of guaranty declared 
on was held properly excluded as 
agrainst plea of non est factum, in 
absence of proof of due execution. 
—Club Aluminum Co. v. Woodard, 
158 S.E. 616, 43 Ga.App. 307. 

Demand for proof of execution of 
a lease is not denial thereof.—^Wally 
V. Jones, 119 A 76, 276 Pa. 260. 
▼eriiled denial essential 
Under some statutes written in- 
strumeut appearlng to have been 
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sential to cr>mpel proof of execution as a prelim- 
inary to admissiibility.^*** 

§ 734, -Showing Authority to Execute 

:i. In gencral 
b. Corporate instruments 

a. IxL General 

To render admissible writings signed or executed by 
r^rsons other than those sought to be charged thereby, 
authority of such persona must ordinari ly be estabiished. 

Generally, whcre a document by which it is sought 
to charge a party is written or signed by a person 
other than the party, there must be some proof of 
the authority of the writer, in order to admit the 


writing.40 However, where the mere fact of ex¬ 
ecution of a deed or other instrument is relevant, 
regardless of whether or not the person by whom it 
was executed had any power to do so, such ex¬ 
ecution may be shown without proof of author- 
ity.**i Such proof may also be dispensed with 
where the writing is offered not as proof of a fact 
in issue, but merely for a collateral purpose,42 as 
where, in the case of a deed, it is offered not as 
evidence of title, but merely to show color of title.43 

A deed executed by the person in whom is vest- 
ed title to the property conveyed thereby may be 
received in evidence without any proof of author¬ 
ity of the grantor to execute such deed;^^ although 


<2uly «^xt-cuted Is admissible without 
formal proof of execution, where 
execution is allestd in petition and 
denial thereof is not verified.—Posey 
V. Brown, 37 P.2d 633, 169 Okl. 466. 
NoUoc aooomjMnyiiijr plea 

R.I.—Mason v. WHliama, 124 A. 467. 
46 R.I. 24. 

DecedsxLfs instzmiiftiLts 
Under the Texas statute an In¬ 
strument chareed to have been 
executed hy decedent as a basis of 
claim aigramst the estate was ad- 
nissible without proof of execution. 
in absence of any suspicion cast on 
.he instrument by an affldavit of the 
{.dministrator.—^Box v. Ussery, Tex. 
‘■"iv.App., lOS S.W.2d 230, error dis- 
missed. 

39. Ind.—Pittshurgh, C., C. & St. L. 
Ry. Co. V. Pt. Wayne & Northern 
Indiana Traction Co.. 138 X.R. 759, 
193 Ind, 405—Price v. Mltchell, 
123 N.E. 817, 70 IndLApp. 671. 

40 , Ga,—Bass v. Afrlcan Methodlst 
EpisGopal Church, 116 S.E. 816, 
165 Ga. 57—Cohutta Tale Co. v. 
Gulf Reflnmg Co., 178 S.E. 924, 
60 Ga.App. 648—Scott v. Kelly- 
Springfleld Tire Co., 126 S.E. 773, 
33 GaApp. 297—Bibbs Realty Co. 
V. S. P. Pulghum & Co., 108 S.E. 
554, 27 Ga.App. 378. 

X.J.—Bllick V, Keardon, 1 A.2d 340, 
121 N.J.Law 8. 

N.Y.—Distillers Agents v. Persham, 
262 N.T.S. 112, 146 Misc. 378. 

N.D.—^Wiseth v. Tralll County Tele- 
phone Co., 291 N.W. 689. 

Tex.—Hlnrichs v. Texas & N. O. R. 
Co., Clv.App., 153 S.W.2d 859— 
City of Corpus Christi v. Live Oak 
County, Civ.App., 103 S.W.2d 226 
—Covert V. Calvert, Clv.App., 287 

S.W. 117—Lanham v. West, Civ. 
App., 209 S.W. 258. 

22 C.J. p 932 note 19. 

(1) Proof of ratilication will sat- 
tsfy the reguirement even though 
there is lacking proof of original 
authority. 


lowa—In re Johnson*s Estate, 232 

N.W. 282, 210 lowa 891. 

N.C.—^Payne-Farris Co. v. Kuester, 

193 S.E. 707, 212 N.C. 546. 

Ohio.—Slamey v. City Material Co., 

165 N.E. 56, 30 Ohio App. 436. 

(2) In discharged employee's ac- 
tion against former employer to re- 
cover damages caused by discharge 
in violation of alleged contract be- 
tween employer and labor union, 
contract, not signed by any officer 
of union, was properly excluded 
from evidence, notwithstanding pur- 
ported ratification thereof by “laun- 
drymen*s division” of union, whose 
authority to ratify on behalf of the 
union was not shown.—^Bllick v. 
Reardon. 1 A.2d 340, 121 N.J.Law 8. 
Admission of agenny | 

(1) Recelpts for goods, shown to 
have been signed by person purport- 
ing to act as defendant^s agent, may 
be admissible, it appearing that de¬ 
fendant admitted that man hy name 
of signer had charge of his business. 
—Scott V. Kelly-Spnngfield Tire Co., 
126 S.E. 773, 33 Ga.App. 297. 

(2) Proof that contract signed by 
another as agent was defendant*s 
contract was not required In suit 
thereon in order to make it admis¬ 
sible, where defendant*s entire evi¬ 
dence recognized validity of con¬ 
tract—Wyse V. Mlller, 2 S.W.2d 806, 
222 Mo.App. 166. 

Idf^itity of agent must be first 
proved.—^Distillers Agents v. Per- 
shan, 262 N.T.S. 112, 146 Misc. 378. 

Olllcer of conrt 

When a deed conveying lands pur- 
poKs to have been executed by an 
officer of court under a decree, and 
it Is sought to use the deed in evi¬ 
dence as title to the lands, the pow¬ 
er or authority to make the deed 
must he shown unless waived.— 
American Trust Co. v. Pennell, 83 
So. 386, 78 Pia 535. 

Snhscxiliiiig witnesa 

(1) Where subscribing witness 
signed name of defendant who could 
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not write and who denied execution, 
it was unnecessary for plaintiff, in 
order to show prima facie execution 
of the contracts so as to entltle 
them to admission in evidence, to 
show that subscribing witness was 
authorlzed to sign defendant's name, 
where there is other proof of execu¬ 
tion by defendant.—Southwest Bit- 
ulithic Co. V. Martinez, 143 S.W.2d 
116, 135 Tex. 347, reversing Martinez 
V. Southwest Bltulithic Co., Civ, 
App., 119 S.W.2d 740. 

(2) In such case It was sufficient 
if it could be shown that defendant 
gave her assent to the contracts by 
declaring in presence of notary that 
contracts were her acts and deed 
or by showing that she manifested 
her assent to the contracts or adopt- 
ed them by making her mark or 
touchmg the pen.—Southwest Bitu- 
lithic Co. V. Martinez, supra- 
Tmstee 

(1) Authority of one signing as 
trustee must be shown.—^Hastey v. 
Roberis, 100 S.B. 569, 149 Ga. 479. 

(2) Trustees' deed is incompetent 
where there was no evidence of ap- 
pointment of trustees.—^Widney v. 
Southern Pac. Co., 7 P.2d 1046, 120 
CaLApp. 291. 

41- Pia.—^Hogans v. Carruth, 18 
Fla. 687. 

42. Pa.—^McDermott v. Hofi&nan, 70 
Pa. 31. 

22 C.J. p 935 note 52. 

43- Cal.—McDonald v. Bear River 
and Aubum Water & Mining Co., 
13 CaJ. 220. 

22 C.J. p 936 note 53. 

44. N.Y.—^Rockwell v. Brown, 54 N. 

T. 210, reversing 33 N.Y. Super. 
380. 

22 C.J. p 932 note 18. 

Trustee under seourlty deed 
In ejectment by substituted trus¬ 
tee under security deed against pur- 
chaser claimlng realty qultclaimed 
by original trustee to grantor by 
whom realty was conveyed by war- 
ranty deed to purchaser for consid-* 
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title in such grantor at time of conveyance must 
first be shown.45 

Instrunpcnts purporting to be made under poxv^ers^ 
of attorney, A deed, contract, or other writing 
purporting to have been executed by a person act- 
ing as attorney in fact for another cannot be re- 
ccived in evidence, unless or until the authority of 
the person by whom it was executed is estab- 
lished>® It has been held, however, that, where 
an action was brought on an alleged joint con¬ 
tract against two defendants, only one of whom 
appeared and answered, proof that such defend¬ 
ant signed the contract in his own name and as 
attorney for the other defendant was sufficient to 
entitle plaintiff to read the contract in evidence, 
without proving that such defendant had any au¬ 
thority to sign for his codefendant.'*'^ 

A reservation in a deed by an attorney in fact 
may be shown, as against the grantee therein who 
accepted the deed, without proof of the authority 

of the attorney 

b. Corporate Instmjnents 

Except when the corporate seal Is affixed to the writ- 
Tng, authority of the offlcer or agent of a Corporation to 
execute the Instrument must ordinarlly be shown to 
render It admissible. 

It is usually considered that the authority of cor- 

eration which was paid to trustee, 
quitclaim deed by original trustee 
to grantor and warranty deed by 
grantor to purchaser was admissible 
in behalf of purchaser over objec- 
tion that it had not been shown that 
trustee was authorized to convey 
property and that it had not been 
shown that grantor had fee-simple 
title to property.—^Mitchell v. Miller, 

189 S.K 623, 183 Ga, 703. 

45. Ala.—^Alken v. McMillan, 106 
So. 160, 213 Ala. 494. 

40 . Neb.—Green v. Barker, 66 N.W. 

1032, 47 Neb. 934. 

22 C.J. p 932 note 20. 

47. N.T.—^McKensie v. Farrell, 17 
N.T.Super. 192. 

48. Tex.—^Waco Bridge Co. v. Waco, 

20 S.W. 137, 86 Tex. 320. 

49. Ala.—W. A. Hanley Mfg. Co. v. 

International Recording Co., 60 So. 

667, 6 Ala.App. 219. 

Ark.—Salmon v. Boyer, 213 S.W. 383, 

139 Ark. 236. 

Cal.—^Fischer v. Lukens, 182 P. 967, 

41 Cal.App. 368. 

Ga,—Bale v. Todd, 60 S.E. 990, 123 
Ga. 99—^Adams Loan & Invest- 
ment Co. v. Dolvin Realty Co., 172 
S.E. 606, 48 Ga.App. 183. 
lowa.—In re Johnson’s Estate, 232 
N.W. 282, 210 lowa 891. 

Pa.—^Lycomlng Trust Co. v. Allen, 

166 A. 707, 102 Pa.Super. 184. 

22 C.J. p 933 note 35. 


porate officers or agents who executed an instru¬ 
ment on behalf of the Corporation must be shown 
before such instrument can be adniitted,49 at least 
where the execution thcrcof is put in issue,^® unless 
the corporate seal is affixed to the instrument in 
which case it is admissible without proof of the 
authority of the officer.s^ It has been held, how¬ 
ever, that, where a conveyance made by a Corpora¬ 
tion purports to have been executed by the proper 
officers and the certificate of probate recites that 
they were such, the conveyance is admissible in 
evidence without further proof of their official ca- 

pacity.52 

Municipal Corporation. On mere objection to its 
reception in evidence, proof of authority has been 
held to be unnecessary with respect to a contract 
allegediy executed by the mayor on behalf of a 
City and pleaded haec verba if the identical con¬ 
tract sued on is produced and there is proof that 
the mayor actually executed the same.®3 
Admissibility of corporate books and records is 
considered in §§ 699-700 supra. 

§ 735. — Effect of Acknowledgment and 
Registration 

Due registratlon or recordatton generally renders an 
Instrument admissible without further proof. 

Fla.—^Delco Light Co. v. John Le 
Roy Hutchinson Properties, 128 

So. 831, 99 Fla. 410—Malsby v. 
Gamble, 54 So. 766, 61 Fla. 310. 
Ga.—Colaparchee Club v. Maeon 
Nat. Bank, 144 S.E. 663, 166 Ga. 
893—Burch v. Atlantic Life Ins. 
Co., 139 S-E. 123, 37 Ga.App. 63. 
Mass.—Pederal Nat. Bank v. Shool- 
man, 176 N.E. 919, 276 Mass. 191. 
Tex.—^Broach v. John Hancock Mut. 
Life Ins. Co., Civ.App., 132 S.W.2d 
363, error refused. 

22 C.J. p 933 note 36. 

Becltal of seal siLffloieiLt even 
though seal not actually afflxed.— 
Walton V. Morten, 159 S.E. 259, 172 
Ga. 789—Boone v. Jenkins, 95 S.E. 
707, 147 Ga. 812. 

Proof of seal 

(1) Paper purporting to be act of 
private Corporation bearlng corpo¬ 
rate seal is not admissible without 
evidence establisblng authentlclty of 
seal.—^Robertson v. Burstein, 146 A. 
355, 106 N.J.Law 375, 65 A.L.R. 324 
reversing 141 A. 92, 104 N.J.Law 218. 

(2) The usual practlce is to pro ve 
the Identlty of a corporate seal by 
a witness acquainted with its im- 
pression.—Charleston v. Moorhead, 
31 S.C.L. 430. 

52. N.C.—Shaffer v. Hahn, 15 S.E. 
1033, 111 N.C. 1. 

53. Fla.—^Ramsey v. City of Kla- 
simmee, 149 So. 563, 111 Fla, 387* 


Batllloation 

The contract is admissible where 
it is shown that the agentes act in 
making it has been ratlfied.—^Wilk- 
Ins V. Waldo Lumber Co., 153 A. 191, 
130 Me. 5. 

Testimony as to airenoy 
Where the contract sued on was 
signed by M in the name of plain¬ 
tiff, a Corporation, '*per M,” and he 
testifled that he was plaintiiTs 
agent, the contract was properly ad- 
mltted.—^Floyd v. Taylor Cotton Co., 
105 S.E. 646, 26 Ga.App. 96. 
Evidence soAoient 
Cal.—Simpson v. Bergmann, 13 P. 
2d 631, 126 CaLApp. 1—Michie 

Grocery Co. v. Martin, 188 P. 615, 
46 Cal.App. 659. 

Ga.—Swift & Co. V, Dawson Paper 
Shell Pecan Co.. 101 S.E. 764, 24 
Ga.App, 625. 

60. Ga,—U. S. Printing & Litho- 
grraphing Co. v. Stovall Jones Co., 
98 S.E, 407, 23 Ga,App. 472. 

Ind.—Stevens v. West Side Hard¬ 
ware Store, 189 N.B. 846, 99 Ind. 
App. 166. 

Authority shown. 

Ga.—^Helping Btend of Good Samari- 
tan V. Bank of Smlthville, 125 S. 
E. 794, 33 Ga,App. 285. 

5L Ala.—H. G. Hili Co. v. Taylor, 
168 So. 693, 232 Ala. 471. 

Cal.—^E^scher v. Lukens, 182 P. 967, 
41 CaLApp. 358. 
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§ 735 


In a number o£ jurisdictions due registration or 
recordation of a private writing makcs it admis- 
sible without further proof, statutes frequently so 
providing/*»* Ilowever* it has been held that proof 
of cxecution <!»>es not serve to render admissible a 
recorded instrumcnt which is not entitled to rec¬ 
ordation because not acknowledged or because not 
otherwise in recordable fonn.55 

Acknowledgment as aflecting admissibility of a 
writing is considered xn Acknowledgments § 25. 

§ 736. — Documenta Produced on Notice 

Apart from statute to the contrary, proof of execu- 
tfon must be made notwlthstanding the writing has been 
produced by the adversary on nottce. 

Except as and to the cxtent that statute may 
otherwise provide,56 a party is not relieved from 
the necessity of proving the execution or authen- 
ticity of a document which he offers in evidence 
by the fact that such document was produced by 
the adverse party on notice from him.57 Proof of 
execution by one calling for production of a writ¬ 
ing by his adversary is excused, how^ever, sometimes 
by rcason of statute, if the party producing the writ¬ 
ing is a party to the instrument or claims a bene- 
ficial interest thereunder.56 A statute dispensing 
with proof of execution by party served with no- 


I tice to produce does not preclude the party serv- 
ing notice from attacking the validity of the ex¬ 
ecution under a plea of non est factum.59 

§ 737. Time for Proof 

The court may admft a writing In evidence before 
proof of Its execution or authenticity on assurance that 
thls proof will be made later in the trial. 

Although, as discussed in § 733 supra, it is gen- 
erally required that the authenticity, genuinenesss, 
and execution of an instrument be proved prior to 
its admission in evidence, this is not always deemcd 
essential,®® and, on the assurance of a party that 
the due execution of a paper offered in evidence 
will be shown later in the trial, the court may al- 
low it to be received without proof of execution.®! 
Where an instrument is received in evidence with¬ 
out sufficient proof of its execution, the error is 
cured, if such proof is made subsequently during 

the trial.®2 

§ 738. Mode of Proof 

Apart from statutes dispensing with common-Iaw 
proof In case of writings satlsfying its terms, any com¬ 
petent evidence may be used to prove the execution or 
authenticity of a writing as a preliminary to aGmlssibiU 
Ity, thls depending sometimes on whether or not the 
writing has been attested. Eyewitnesses or persons 
qualified as to handwriting may be used. 


B4. TT.S.-~Carter Oll Co. v. Mc- 
Quiggr. B.C.I11., 27 F.Supp. 182, 
afflrmed, CCA.. 112 F.2d 275. 

Cal.—Ley v. Babcock, 5 P.2d 620, 
118 CalJ^pp. 525. 

N.J.—Feder v. Porest Hili Apart- 
ments, 136 A. 297. 100 N.J.Eq. 455. 
22 G.J. p 933 note 38. 

Proof of reooTdlmr 
A deed properly acknowledged and 
spread on the record of deeds Is 
prima facie evidence of its having 
been admitted of record, although 
the record shows no other CLCt of the 
recording offleer In admittlng the 
same to record.—Sizemore v. Roach, 
106 S.B. 435, 88 W.Va. 167. 
Beglstratlon 

La,—Couslns v. Cnsachs, 6 Lia.App. 
837. 

>7.0.—Dillingham v. Gardner, 13 S. 

E.2d 478, 219 N.C. 227. 

Tex.—^Willson v. Kuhn, Civ.App., 96 
S.W'.2d 128, error dismissed, re- 
hearing denied 96 S.'VV.2d 236. 

Oxiglnal papers 

Unimpeached certlficates of coun- 
ty court clerks that deeds were ac¬ 
knowledged before them and duly 
recorded on specifled dates, ajid of 
later county clerk that foregolng 
**substituted’' deeds were lodged for 
record with him on certaln date 
shows deeds to be original papers, 
not snbstJtutes.—Burns v. Billon, 9 
&W.3d 1095, 226 Ky. 82. 


Oertifleate as to probate 
A certlficate by the clerk of the 
superior court of one of the counties 
in the state in which the clerk cer- 
tified “that the execution of the an- 
nexed deed was this day proven be¬ 
fore me by the oath and examina- 
tlon of' the subscribing witness 
thereto sufflciently referred to the 
deed and the grantor and grantee 
and rendered the deed admissible.— 
Devereux v, McMahon. 102 N.a 284, 
9 S.B. 636. 

▲ttestatlon and recording i 

Deed attested by three witnesses, 
one of whom was offleer authorized 
to attest, and recorded, is admissible 
without further proof of execution. 
—Guthrie v. Gaskins, 156 S.B. 185, 
171 Ga. 303. 

Mode of proof generally, see 9 738 
infra. 

55. Cal.—^Ten Winkel v. Anglo Cali- 
fomia Securities Co., 81 P.2d 968, 
11 Cal.2d 707. 

Fla.—Malsby v. Gamble, 54 So. 766, 
61 Fla. 310, 327. 

Ga.—Savage v. MeCarthy, 148 S.E. 
585, 168 Ga. 650——Hines v, Moore, 
148 S.B. 162, 168 Ga. 461. 

se. Ga.—^Louisville & N. R, Co. v. 
Tudelson. 70 S.B. 676, 135 Ga. 731 
—Wrenn v. MasseU Inv. Co., 194 
S.B. 263, 66 Ga.App. 802—^Mendel, 
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V. Converse & Co., 118 S.B. 686, 
30 Ga.App. 549. 

22 C.J. p 934 note 41. 

Defect in notice to pzodnoe imma- 
terzal.—^Wrenn v. Massell Inv. Co., 
194 S.B. 263, 56 Ga.App. 802. 

57. Del.—Taylor v. Jackson, 10 Del. 
224. 

22 C.J. p 934 note 40. 

Zdentity of papers 
Books and papers produced by 
witnesses on whom a subpoena duces 
tecum has been served must be Iden- 
tified when produced if the identity 
of the books produced as those call- 
ed for in subpoena duces tecum is 
not admitted, but where Identity is 
admitted there is no need of pro¬ 
ducing a witness to Identify them.— 
Duncan v. Carson, 103 S.E. 666, 127 
Va. 306, afflrmed 106 S.E. 62, 127 Va 
306. 

5& Ala— W oodstock Iron Co. v. 

Reed, 4 So. 369, 84 Ala 493. 

22 C.J. p 934 note 42. 

59- Ga—Mendel v. Converse & Co., 
118 S.B. 686, 30 GaApp. 549. 

60. Ind.—Allen v. State, 61 Ind. 
268. 28 Am.R. 673. 

Va—^Washington County v. Dunn, 
27 Gratt 608, 68 Va 608. 

61. N.C.—Dupree v. Virginia Home 
Ins. Co.. 92 N.C. 417. 

62. Neb.—^Houck v. Llnn, 66 N.W. 
1103, 48 Neb. 227, 
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Stated broadly, and as a general rule, the ex- 
ecution, authenticity, or genuineness of a private 
writing as a preliminary to admissibility may be 
established by any competent evidence,®^ what con- 
stitutes competent evidence depending sometimes 
on whether or not the writing has been attested, as 
may be seen infra §§ 739 and 740. Apart from 
such distinctions, however, the best available proof 
should be used.®^ Proof may be made by the evi¬ 
dence of those who can testify to its execution,65 
or by those who can testify as to the signature or 
handwriting.^® 

The authenticity or genuineness of an unsigned 
writing may be proved by oral testimony.^^ 

Partnership instrument Proof of the signature 
of only one member of a partnership, even though 
made as an officer thereof, is suflSicient proof of 
the execution of a partnership instrument to admit 


it in evidence.®^ 

Statutory proof. Statutes in a number of juris- 
dictions have made common-Iaw proof of execu¬ 
tion unnecessary in the case of a writing bearing 
proof of its own due execution, as in the case of 
an instrument which has been acknowledged or 
proved and certified,®^ or as in the case of a deed 
proved as coming from the custody of the gran- 
tee.7® Where common-law proof of execution is 
dispensed with as to instruments falling within 
specified categories or complying with specified 
conditions, the provisions of such statutes must be 
satisfied to dispense with further proof of execu- 
tion."^! The statutory method of proof, however, 
is not exclusive and usually does not prevent proof 
as at common law.'^^ Hence, an instrument proved 
under common-law rules is admissible, even though 
a statute providing a method dispensing with such 
proof is not complied with.73 


es, 111.—Roeder v. Pipe, 236 111. 
App. 89. 

Tex.—Gibralter Colorado Life Ins. 
Co. V, Taylor, Civ.App., 99 S.W.2d 
1084, reversed on other grounds 
123 S.W.2d 318, 132 Tex. 328. 
IhappUoable statute 

Statute relatin^r to authenticity 
of records is Inappllcable to chat- 
tel mortgrages executed In another 
State, where orlginal instrument 
was offered.—^Hawklns v. Motor 
Bank of Denver, Colo., 160 N.B. 118, 
84 Ind.App. 122. 

€4. Ohio.—^Dinnie v. Schiele, 22 NT. 

E.2d 917. 61 Ohio App. 611. 

Proof of habdwrltiug' 

Where the party alleged to have 
executed au instrument is unavail- 
able, the best proof of handwriting 
Is the testlmony of witnesses who 
saw the instrument executed and 
are able to Identlfy It, and the next 
best testlmony is that of witnesses 
who have seen the party whose writ¬ 
ing is in controversy write, or have 
had aocess to or possession of his 
writings so as to Impress the char¬ 
acter of the writing on the mind, and 
are enabled to form an opinlon by 
comparing impression of writing on 
their minds with that which may 
be submitted for their examinatlon. 
—^Dinnie v. Schiele, supra. 

65. Okl.—^Weathers v. Roberts, 202 
P. 775, 84 Okl. 98. 

Pa.—Brenner v. Lesher, 2 A.2d 731, 
332 Pa. 622. 

Wxltiug of decedent 
Where person executing instrument 
Is dead, other proof that he signed 
such instrument is proper.—W. B. 
Smith & Sons v. Gay, 106 So. 214, 21 
AUuApp. 130. 

66, lowa.—In re Work's Estate, 233 
N.W. 28. 212 lowa 31. 


Pa;—^Brenner v. Lesher, 2 A2d 731, 
332 Fa. 622. 

Xode of proof 

HCandwriting or signature may be 
proved by an eyewitness or other 
competent proof of handwriting.—In 
re Work’s Estate, 238 N.W. 28, 212 
lowa 31. 

67. Pa.—^Brenner v. Lesher, 2 -A2d 
731, 332 Pa. 622. 

Xrnsigned admlssion 
An admisslon may be stated oral- 
ly, taken down stenographlcally and 
transcribed wlthout belng signed, 
and in such case oraJ evidence may 
supply proof of genuineness of trans- 
crlption and its authorship or adop- 
tion hy person allegedly maklng 
statement.—^Brenner v. Lesher, su¬ 
pra. 

68- Ark.—Salmon v. Boyer, 213 S. 
W. 383, 139 Ark. 236. 

69. Cal.—Knaugh v. Baender, 257 P. 
606, 8*4 Cal.App. 142. 

Ga.—Wood V. Cauthen, 149 S.B. 138, 
168 Ga. 766. 

Mont.—^Kroehnke v. Gold Creek Min¬ 
ing Co., 61 P.2d 640, 100 Mont. 571 
—^Angeli V. Lewistown State Bank, 
232 P. 90, 72 Mont. 345. 

Ideutlty of gxautor of deed 
Where evidence showed that one j 
under whom titie was claimed had 
assumed name by which grantor was 
designated in deed and was true 
grantor, admisslon of deed in evi¬ 
dence was proper.—^Ehaugh v. Baen- 
der, 257 P. 606, 84 Oal.App. 142. 
Registration or recordation as dis¬ 
pensing with further proof is con- 
sidered supra § 735. 

70. Ga.—^Tipplns v. Lane, 191 S.E. 
184, 184 Ga. 331. 

71. Ga.—^Hlnes v. Moore, 148 S.E. 
162. 168 Ga. 451—CoxninerciaI Cred¬ 
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it Co. V. Orant, 126 S.Ei. 3S2, 33 
Ga.App. 31. 

Tex.—Jackson v. First Nat. Bank, 
CxvApp., 290 S.W. 276, error dis- 
missed. 

FUing of InstmzneiiLt Iu court 
uotlca 

Under a statute requiring the in¬ 
strument to be offered in evidence to 
be flled in court and notice glven 
to the adversary or his attomey, ac- 
tual notice is sufficient if no method 
of giving notice is prescribed.—^Ful- 
ton V. Bayne, 18 Tex. 50. 

Ooufftltutiou aud by-laws of oxgaiu 
Izaldons 

(1) Under some statutes, certifled 
copies of by-laws of fratemal bene- 
ficial societies are prima facie evi¬ 
dence of their legal adoption.—Cof- 
fey V. The Maccabees, 86 Pa.Super. 
46. 

(2) Constitution and by-laws of 
beneflcial society cannot be proved 
by expert testlmony of wltness or 
his familiarity with them.—Cohen v. 
Boslover Beneficial Ass’n, 176 A. 30* 
116 Pa.Super. 65. 

(3) The constitution and laws of a 
beneflcial society cannot be proved 
by expert testlmony of a witness who 
had been a member and an officer, 
because of his familiarity with them 
or with the practice in the organlza- 
tion, by his Identification of a pam- 
phlet as the officially printed and 
commonly accepted constitution and 
by-laws.—^Tkatch v. Klnights and La- 
dies of Security, 107 A. 890, 264 Pa. 
578. 

72. Va.—McGuire v. Atlantic Coast 
Line R. Co., 118 S.E. 226, 136 Va. 
382. 

Wls.—Christie v. Keator, 6 N.W. 334, 
49 Wis. 640. 

73. Tex.—^Roblnson v. Martel, 11 
Tex. 149—Citizens’ Nat Bank of 
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Evidcnce of authenticity or genuine- 
of a writing olTcrcd in evidcnce may be rebut- 
t'd l)y any cnm;»ctent and relevant proofJ^ 

§ 739. -Attested Instruments 

a. In general 

K Availahility of secondary evidence 

c. Nature of proof 

d. Rebntting or impeaching evidence 
a. In General 

Except as statutes have changed or modifled the 
rulCp jt Is held generally tfiat in the case of attested 
Instruments proof of executlon or authenticfty must be 
made by the subscribing witnesses if avaliabie. 

Unlcss and to the extent that statute excuses 
such proof or provides or sanctions a different 
mode of proof,"® and subject to the limitations or 
exceptions discussed herein, the general rule is that 
the exccution of an attested instrument must be 
provcd by the subscribing witnesses if they, or 
any onc of thcm. can be produced at the triai or 
hearing and are competent to be examined, stat¬ 
utes sometimes so providingA^ Xhis rule applies 
both to instruments under sean7 and to Instruments 
not under seal;"® and its application extends not 


only to instruments which are required by law to 
be attested,'^® but also to instruments which are 
actually attested, although this is not necessary to 
their validity.®® Proof by one testifying that he 
saw the instrument signed or exeeuted does not 
dispense with the necessity of proof by a producable 
subscribing witness,®^ nor does proof of the mak- 
er’s signature by one familiar therewith have such 
effect,®2 nor is proof of the handwriting of a wit- 
ness who can be produced, or of a witness who 
cannot be produced, if failure to produce another 
witness is not accounted for,84 sufficient. 

Notwithstanding general agreement on the rule, 
there seems to be lack of unanimity on its ap¬ 
plication. Thus while it has been held that the 
necessity of calling the subscribing witnesses can¬ 
not be dispensed with by reason of an admission 
of the party exeeuting the instrument with respect 
to its execution,85 even though such admission is 
under oath,86 there is authority for the view that 
the instrument is admissible without proof by at- 
testing witnesses where its authenticity is admitted 
by the party sought to be charged in his pleading 
in the action in which the instrument is sought to 
be used,87 and that an admission by counsel in open 


Cameron v. U. S. Bond & Mortgragre 
Co., Civ.App., 4S S,W.2d 676, cer- 
tillcation of questions ordered on 
other grrounds Citizens* Nat. Bank 
of Cameron v. Jones, 61 S.W.Sd 
987, 122 Tex. 651—^Denman v. 

James, Civ.App., ISO S.W. 1157— 
First State Bank of Teague v. Har¬ 
iis, Civ.App., 138 S.W. 1162—Mor¬ 
gan V. Baker, Civ.App., 40 S.W. 27. 
Waivar of psoof 

In a suit to set aslde an oil and 
gas lease as a cloud on titie, where 
plaintiCfs ofiCered the lease in evi¬ 
dence, they waived any queation of 
its executlon and delivery.—Canon v. 
Scott, Tcx.Civ.App., 230 S.W. 1042, 
reversed on other grounds Scott <& 
Carmody v. Canon, Com.App., 240 S. 
W. 304. 

74. Conn.—Goodwln v. tJ. S. Annui- 
ty & Life Ins. Co., 24 Conn. 591. 
One familiar with hajidwziting 

may testify that writing or signa¬ 
ture was not of the purported au- 
thor.—Dinnie v. Schiele, 22 N.E.2d 
917, 61 Ohio App. 511. 

75. Ga.—Savage v. MeCarthy, 148 
S.m 585, 168 Ga. 650—^Hines v. 
Moore, 148 S-E. 162, 168 Ga. 451 
—Chance v. Chance, 135 S.E. 923, 
163 Ga. 267. 

N.J.—Mlko V. Peldman, 181 A. 632, 
13 N.J.Misc. 837. 

32 C.J. p 935 note 59. 

BlToct of statute 

."1) Statutes abrogating the neces- 
olty of proving the document by a 


subscribing witness If available do 
not thereby alter the general re- 
qmrement for proving authenticity. 
—^Robertson v. Burstein, 146 A. 355, 
105 N.J.Law 375, 65 A.L.R. 324, re- 
vepsing 141 A, 92, 104 N.J.Law 218. 

(2) Executlon or authenticity is 
provable thereunder as if the instru¬ 
ment were not attested.—^Robertson 
V. Burstein, supra. 

76. Conn.—Great Hili Lake v. Cas- 
well, 11 A.2d 396, 398, 126 Conn. 
364, citing Coipus Jtirls—^Pepe v. 

I Aceto, 175 A. 775, 119 Conn. 282. 
i Ga.—Savage v. MeCarthy, 148 S.E. 
585, 168 Ga. 650—Hines v. Moore, 
148 S.E. 162, 168 Ga. 451—Chance 
V. Chance, 135 S.E. 923, 163 Ga. 
267—Commerclal Credit Co. v. 
Grant, 125 S.E. 3'82, 33 Ga.App. 31. 
Mont.—^Angeli v. Lewistown State 
Bank, 232 P. 90, 72 Mont. 346. 

22 C.J. p 936 notes 60, 65-72. 

Affldavit of witness 
An aSidavit of an attesting witness 
to the fact that he was an attesting 
witness and saw the instrument 
signed is under some statutes prima 
facie proof of genuineness authoriz- 
ing admission of the instrument 
without further proof.—^Jackson v. 
Plorsheim Bros. Dry Goods Co., 131 
So, 725, 171 La. 605—Le Boeuf v. 
Duplantis, App., 162 So. 692. 

77. U.S.—Clarke v. Courtney, Ky., 

5 Pet. 319, 8 L.Ed. 140. 

22 Cjr. p 936 note 61. 
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78. Ala.—Bennet v, Robmson, 8 
Stew. & P. 227. 

SC.—Townsend v. Covington, 14 S.O. 
L. 219. 

7»4 N.D.—Brynjolfson v. Northwest¬ 
ern EI. Co., 71 N.W. 665, 6 N.D. 
450, 66 Am.S.R. 612. 

80. Ga.—Giannone v. Pleetwood, 21 
S.E, 76, 93 Ga. 491. 

22 C.J. p 936 note 64. 

However, such an instrument has 
been admitted without proponentes 
calling or accountlng for absence of 
subscribing witness, where exeeution 
was not denied by pleadings nor no-, 
tice given that striet proof of ex-, 
ecution would be required but where 
exeeution was proved by eyewitness. 
—Kelly V. Prudential Ins. Co. of 
America, 6 A.2d 65, 334 Pa. 143. 

81. Conn.—Pepe v. Aceto, 175 A.. 775,, 
119 Conn. 282. 

82. Mont.—^Angeli v. Lewistown 

State Bank, 232 P. 90, 72 Mont. 345, 

83. S.C.-nSpencer v. Bedfor^ 35 Si 
C.L. 96. 

22 C.J. p 936 note 73. 

84. Ky.—Ghambers v. Handley, 8 J, 
J.Marsh. 98. 

22 C.J. p 936 note 74. 

86. Pa.—Harrington v, Qable, 81 Pa, 
406. 

22 C.J. p 936 note 75. 

8& Ga.—Bilis v. Doe, Ga. 253. 

22 C.J. p 937 note 76. 

87. U.S.—Smith v. Gal«» 12 §.Ct 674, 
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court will have the same effect.88 So with respect 
to the testimony of the parties to the instrument, 
while this has been held not sufficient to supply the 
lack of testimony of the attesting witnesses,8iJ there 
is support for the contrary view.^O With respect 
to agcnts of the parties, it has been asserted that 
the testimony of such an agent is not sufficient, 
and, on the other hand, that it is.92 

According to the more generally prevailing view, 
the rule is not altered by statutes allowing parties 
to a suit to be witnesses,23 although some courts 
have thought otherwise.94 

Instruments incidentally in issue, Where a writ** 
ing is not directly but only incidentally or col- 
laterally in issue, its exeeution may be proved by 
any competent testimony without calling the sub- 
scribing witness.®® 

Ancient documents as not within the rule are 
considered infra § 744. 

Waiver, The requirement of proof by the testi¬ 
mony of attesting witnesses may be dispensed with 
where the party against whom the instrument is 
to be used waives his right to insist on such proof,36 
but the fact that a party has permitted a deed to 
be read in evidence on one trial without proof of 
exeeution does not amount to permission of such 
party that it may be introduced on a subsequent 


§ 739 

trial without such proof.37 

Who is a subscrihing zentness. In order to ren- 
der a person a subscribing witness, within the rule 
under considerat ion, he must affix his signature to 
the Instruments8 by the request or with the consent 
of the parties exeeuting it,S9 and one whose nam e is 
subscribed to an instrument without his own knowl- 
edge and consent is not a subscribing witness.l It 
is not necessary, however, that the subscribing wit¬ 
ness should see the instrument exeeuted if the par¬ 
ty or parties acknowledge the instrument and re¬ 
quest the witness to sign.2 

h. AvaHability of Secondaiy Evidence 

(1) In general 

(2) Residence of witness 

(1) In General 

As a general rule unavallabillty of the subscribing 
witness wltl Justify use of secondary evidence to prove 
exeeution or authenticity of a writing. 

If the subscribing witness or witnesses to a 
written instrument cannot be produced for the pur- 
pose of proving its exeeution,3 as for instance, if 
they are dead^ or cannot be found after reasonable 
efforts,^ or in the case of a lost deed, if the witness¬ 
es are unknown,^ secondary evidence of exeeution 
is admissible* 


144 TT.S. 609, 36 L.Ed. 6'21, affirm- 
ing 29 N.W. 661, 4 Dak, 182. 

Pa.—^Brock v. Watson, 10 Pa-Co. 182. 

88. Tenn.—Grady v. Sharron, 6 
Yerg. 320. 

89. Ga-—^Hines v. Moore, 148 S.E. 
162, 168 Ga. 451. 

22 CJ. p 937 note 79. 

VeBLdee of deed 

Where instrument does not fall 
within statutory exceptions, refusal 
to permlt vendee to testify that ven¬ 
dor slgned conveyance not properly 
recorded is proper.—^Hines v. Moore, 
supra. 

90. Mich.—^Raybum v. Mason Lura- 
ber Co., 23 N.W. 811, 57 Mich. 273. 

22 C.J. p 937 note 80. 

Uhder statute 

Under the Alahama statute exeeu¬ 
tion may be proved by the maJter of 
the Instrument without callmg the 
attesting witnesses or accounting for 
thelr absence.—^Huckaby v. McGon- 
non & Co., 106 So. 886, 213 Ala. 631— 
22 C.J. p 937 note 80 [d]. 

91. Ky.—^McMurtry v. Frank, 4 T.B. 
Mon. 39. 

Majgs.—^Barry v. Ryan, 4 Gray 523. 

98. Ala.—Falis v. Gaither, 9 Fort. 
606. 

93* Mass.—^Brigham v. Palmer, .3 
Allen 450. 

22 CJ. p 937 note 88. 


94. Mo.—^Bowling v. Hax, 65 Mo. 
446. 

Ohio.—Garrett v. Hanshue, 42 N.E. 

266, 53 Ohio St. 482, 35 L..il.A. 321. 
22 C.J. p 937 note 84. 

95* Conn.—Great Hili Lake v. Cas- 
well, 11 A.2d 396, 126 Conn. 364. 
Ga.—^Hines v. Moore, 148 S.B, 162, 
168 Ga. 451—Chance v. Chance, 
135 S.E. 923, 163 Ga. 267—Johnson- 
Battle Lumber Co. v. Emanuel 
Liumber Co., 126 S.B. 861, 33 Ga. 
App. 617. 

22 C.J. p 938 note 89. 

98. IlL—Forsythe v. Hardin, 62 111. 
206. 

22 C.J. p 938 note 90. 

Bxeeution not contested 
Where pleadings do not deny ex¬ 
eeution and there is no notice glven 
that striet proof of exeeution would 
be reauired, an instrument authentl- 
cated by person present at exeeution 
is properly admitted, even though 
attesting witness is not called and 
his unavallabillty not shown.—Kelly 
V. Prudential Ins. Co. of America, 6 
A2d 55, 334 Fa. 143. 

97. Mo.—^Baldridge v. Walton, 1 
Mo. 620. 

98. N.Y.—^In re Clute, 75 N.Y.S. 
1059, 37 Misc. 586. 
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99. N.Y.—Keppler v. Nessler, 232 N. 
Y.S. 232, 225 App.Div. 99. 

22 C.J. p 937 note 86. 

1. Md.—^Handy v. State. 7 Harr. & 
J. 42. 

2. Ala.—^Elston v. Roop, 32 So. 129, 
133 Ala. 331. 

22 C.J. p 937 note 88. 

3« Ga.—^Rieves v. Smith, 192 S.E. 
372, 184 Ga. 657, 112 A.L.R 368. 

N.J.—^Edison Fixture Co. v. Martone, 
130 A. 456, 3 N.J.MIsc. 967. 

22 C.J. p 938 note 92. 

4- Ga.—^Miller v. Everett, 14 S.E.2d 
449—Rleves v. Smith, 192 S.B. 372, 
184 Ga. 657, 112 A.L.R. 368—Bden- 
fleld V. Bnnson, 100 S.E. 373, 149 
Ga. 377. 

Tex.—Southwest Bitulithlc Co. v. 
Martinez, 143 S.W.2d 116, 135 Tex. 
347, reversing Martinez v. South¬ 
west Bitulithic Co., Civ.App., 119 
S.W.2d 740—Rogers v. Rogers, 
Com.App., 240 S.W. 1104, reversing, 
CIV.APP., 230 S.W. 489. 

22 C.J. p 938 note 93. 

5. Ga.—^Dunaway v. Virglnia-Caxo- 
lina Chemical Co., 82 S.E. 1071, 142 
Ga. 383. 

22 C.J. p 938 note 94. 

€- Ga.—Tumer v. Cates, 16 S.E. 971, 
90 Ga. 7^1. 

22 G.J. p 939 note 95. 
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The samc is true wherc, after the time of sub¬ 
scribi ng, the witncss becomes incompetent because 
of his becoming a party in litigation or otherwise 
interested, whether his interest is thrown on him 
by operatitm of law or is acquired by his volun- 
tary actJ It has bcen held, however, that if the 
party f)ffcring an instrument has himself rendered 
the witness incompetent, secondary evidence will 
not be received.^ 

If the subscribing witness to an instrument de- 
nies or cannot recollect the transaction in ques- 
tion, other evidence of its exeeution may be re- 
sorted to,® and even hostility of the oniy available 
witness has bcen held a sufficient ground to warrant 
resort to other evidence.^^ However, the mere fact 
that a witness is sick and incapable of attending 
the trial has been held to be no ground for dis- 
pensing with his testimony.^i 

(2) Residence of Witness 

Residence of the witness outslde of the state or be- 
yond the reach of court process generaily Justifies the 
use of secondary evidence to prove the exeeution of the 
writing. 

It is a sufficient ground for the admission of sec¬ 
ondary evidence that the attesting witnesses reside 
outside of the state or countiy or beyond the reach 
of the process of the court^s \\Tiere this is the 
case, it has been held to be immaterial that the 
residence of the witness is known,^^ or that he 
resides near the place of trial,!^ although there is 
also authority for the view that where the residence 
of the witness is known, and he lives wdthin a rea- 
sonable distance from the place of trial, although | 
outside of the state, his deposition should be tak- 

Temporary absence. According to some authori- 
ties the mere absence of the witness is sufficient 
to lay the foundation for the introduction of sec¬ 
ondary evidence, without any showing of a perma¬ 
nent residence outside of the state or country or 


beyond the jurisdiction of the court,but other 
cases hold that a mere temporary absence of the 
witness will not justify the admission of secondary 
evidence.^*^ 

Evidence of nonr^sidence, The fact of nonresi- 
dence of the witness may be established by any 
competent evidence,^8 and residence outside of the 
jurisdiction may be presumed from the fact that 
the instrument was exeeuted outside of the jurisdic- 
tion.i® The mere fact, however, that a grantor 
is described in a deed as residing outside of the 
state where it is sought to use the deed in evidence, 
together with proof that he does actually reside 
outside of the state is not sufficient to establish that 
the deed was exeeuted outside of the state so as to 
let in secondary evidence of its exeeution without 
accounting for the absence of the subscribing wit- 
nesses.^® 

c. Nature of Proof 

(1) In general 

(2) Handwriting of witness 

(3) Handwriting of person exeeuting in¬ 

strument 

(1) In General 

Appllcable statute$ determine the mode and eulTI- 
clency of secondary proof of exeeution when the sub¬ 
scribing witness Is not available. 

Applicable statutory provisions govem the mode 
and sufficiency of the altemative or secondary 
proof of exeeution when such proof is permissi- 
ble.2i 

(2) Handwriting of Witness 

Proof of the handwriting of the attesting witness Is 
sometimes admlsslble and sufficient to prove exeeution 
when the witness is not available, and eometimes onIy 
when proof of actual exeeution or of the handwriting of 
the maker of the instrument Is not available. 

Where the attesting witness is unavailable, proof 
of his handwriting is often admissible as secondary 
evidence,22 and proof of the handwriting of one 


7- Ala,—Robertson v. Allen, 16 Ala. 
106. 

22 C.J. p 939 note 96. 

& N.J.—^Patterson v. Schenck, 16 N. 

J.Law 434. 

22 C.J. p 92S note 99. 

9 « Pa.—^Hamsher v. Kline, 67 Pa. 
397. 

22 C.J. p 939 note 1. 

10. S.a—Merck v. Merck. 71 S.E. 
969. 69 S.C. 347, Ann.Cas.l913A 937. 

11. N.Y.—Jackson v. Root, 18 Johns. 
60. 

K.Crf—Gordon t. Payne, l N.C, 82. 


12. N.J.—^Edison Flxture Co. v. Mar- 
tone, 130 A. 466, 3 K.J.Misc. 967. 

22 C.J. p 939 note 4. 

13. N.H.—^Dunbar v. Marden. 13 N. 
H. 311. 

14. Ga.—^Harris v. Cannon, 6 Ga. 
382. 389. 

22 C.J. p 940 note 6. 

IB. Vt.—^Rich V. Trimble, 2 Tyler 
349. 

Ift Cal.—^Jackson v. Feather River 
& Gibsonvllle Water Co., 14 CaL 18. 
22 C.J. p 940 note 8. 

17. Tenn.—Harrel v. Ward, 2 Sneed 
. 610. I 

22 C.J. p 940 note 9. I 
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[18. Mass.—Troeder v. Hyazns, 27 N. 
I E. 776, 153 Mass. 536. 

22 C.J. p 940 note 10. 

19. Wyo.—^Boswell v. Laramie First 
Nat Bank, 92 P. 624, 93 P. 661, 
16 Wyo. 161. 

22 C.J. p 940 note 11. 

2a Mass.—Tyngr v. Boston 8c M. R. 
Co., 12 Cush. 277. 

21. Ga.—Miller v. Everett 14 S.B.2d 
449—Rleves v. Smith, 192 S.B. 372, 
184 Ga. 667—^Edenfleld v. Brlnson, 
100 S.E. 873, 149 Ga. 377. 

22. Tex.—Southwest Bitulithlc Co. 
V. Martinez, 143 S.W.2d 116, 135 
Tex. 347, reverslng Martinez v. 
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of several witnesses may be sufficient.23 In some 
jurisdictions proof of the handwriting of the wit- 
ness is sufficient to admit the document in evidence 
without proof of the handwriting of the person 
by whom it was executed,24 but in other juris¬ 
dictions the rule is that the handwriting of the 
maker as well as of the attesting witnesses must 
be proved,25 unless the maker signed by mark,26 
or it is made to appear that proof of his handwrit¬ 
ing is unavailable.27 Under some statutes, proof 
of the handwriting of the attesting witnesses is 
pcrmissible and sufficient to render the document 
admissible if evidence of actual execution or of the 
handwriting of the maker is unavailable.28 In any 
event, there should be proof of some fact or facts 
showing the identity of the maker and connecting 
him with the instrument.29 

Incompefent witnesses. Where the subscribing 
witnesses to an instrument on which an action is 
brought have become disqualified by interest ac- 
quired since its execution, proof of the handwrit¬ 
ing of the witnesses is competent to prove the due 
execution of the instrument.^® Where, however, 
the subscribing witness was, by reason of the rela- 
tion of husband and wife or interest in some other 
way, incompetent to testify to the execution of an 
instrument at the time of the subscribing as well 
as at the time of trial, proof of the witness’ hand¬ 
writing is inadmissible, but proof of the party^s 
handwriting is admissible as if there had been no 
attesting witness.^i 

Proof of sealing and delivery. Where the at- 
testation of the subscribing witnesses certifies to 


the delivery as well as the execution of the docu¬ 
ment, delivery is sufficiently proved where nonpro- 
duction of the witnesses is accounted for and proof 
of their handwriting is made;^^ but such proof is 
insufficient to shovr delivery of an instrument con- 
taining no recital of delivery.33 Proof of the death 
and of the handwriting of a subscribing -witness 
to an instrument not in the usual form of a sealed 
instrument, nor purporting in the body thereof to 
be sealed, is not evidence of the delivery and seal¬ 
ing of the instrument, although a sufficient seal is 
affixed to the subscriberes name.^^ 

(3) Handwriting of Person Executing In¬ 
strument 

When the subscribing witness cannot be produced, 
proof of the maker^s handwriting may be made to prove 
execution, but In some Jurisdictions oniy if proof of the 
witnesses handwriting cannot be made. 

According to the decisions in some jurisdictions, 
and under the statutes of others, if it appears that 
the attesting witness is incapable of being pro¬ 
duced, proof of the signature of the person execut¬ 
ing the instrument may be made without first show¬ 
ing the unavailability of proof of the witness’ 
handwriting.35 In other jurisdictions, however, 
where the subscribing witness cannot be produced, 
it has been held essential as the next step to prove 
the handwriting of the witness, this being regarded 
as fumishing the evidence next in degree, and 
proof of the handwriting of the person who ex- 
ecuted the instrument will not, according to these 
authorities, be admitted unless proof of the hand¬ 
writing of the witness cannot be procured.36 It is, 


Southwest Bitulithlc Co., Civ.App., 
119 S.W.2d 740—Rogers v. Ro^rers, 
Com.App., 240 S.W. 1104, reverslngr, 
Clv.App., 230 S.W. 489. 

22 C.J. p 940 note 1'3. 

Slffnatnre by mark 
Where signature of deceased sub¬ 
scribing witness on contracts wslb 
proved to be genuine and signature 
of surviving subscribing witness 
was also admitted to be genuine, and 
contracts bore notary pubUc's cer- 
tiflcate of acknowledgment, evidence 
established prima facie execution of 
the contracts so that admission of 
the contracts in evidence was not an 
abuse of trial court's discretion.— 
Southwest Bitulithic Co. v. Martinez, 
143 S.W.2d 116, 185 Tex. 847, revers- 
ing Martinez v. Southwest Bitulithlc 
Co., Civ.App., 119 S.W.2d 740. 

23- Ala.—Smith v. Keyser, 22 So. 

149, 115 Ala. 465. 

22 C.J. p 940 note 14. 

at D.C.—U. S. V. Boyd, 8 App.D.C. 
440. 

22 C.J. p 940 note 16. 

32 C.J.S.—42 


25. IlL—Hobart v. Hobart, 39 N.E. 
581, 154 111. 610, 46 Am.S.R. 161. 

22 C.J. p 941 note 16. 

26. La.—Tagiasco v. Molinari, 9 La. 
612. 

22 C.J. p 941 note 17. 

27. La.—^McGowan v. Laughlan, 12 
La.Ann. 242. 

28. Ga.—^Miller v. Everett, 14 S.E.2d 
449. 

22 C.J. p 941 note 16 [bj. 

XnstromaiLt signed by mark 
Where instrument was signed by 
marks, and at time of trial makers 
and subscribing witnesses were dead, 
and evidence authorized inference 
that direct evidence of actual sign- 
ing by alleged makers was not at- 
tainable, evidence to eflect that slg- 
natures of witnesses were in their 
genuine handwriting constituted suf¬ 
ficient prima facie proof of execution 
of alleged Instrument to authorize its 
admission in evidence.—Mlller v. Ev¬ 
erett, Ga., 14 S.B,2d 449—Bdwifield v. 
Brinson, 100 S.E. 373, 149 Ga. 377. 
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Sandwzltixig of maker and witness 

Ga.—Rieves v. Smith, 192 S.B. 372, 
18’4 Ga. 657, 112 A.L.R. 368. 

29. Mo.—Gallagher v. Delargy. 57 
Mo. 29. 

22 C.J. p 941 note 19. 

30- Md.—^Keefer v. Zimmerman, 22 
Md. 274. 

22 C.J. p 941 note 23. 

31. Mass.—Packard v- Dunsmore, 11 
Cush. 282. 

22 C.J. p 941 note 24. 

32. S.C.—^Dawson v. Eawson, 14 S.C. 
Eq. 243. 

33i. S.C.—^Dawson v. Dawson, supra. 

34. ]Sr.J.-—Newbold v. Lamb, 5 N.J, 
Law 526. 

35. Ga.—Rieves v. Smith, 192 S.E. 
372. 184 Ga. 657, 112 A.LuR. 868. 

22 C.J. p 941 note 25. 

36. N.C. —Jones v. Blount, 2 N.C. 
238. 

22 C.J. p 941 note 26. 
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hnwcvtr, afrrced that pror>f of thc handwriting of 
thc yfcrs«»n cxccutinp: the instrumcnt may be resort- 
<j<l to if thc party i? tiiiablc tn y>rove thc handwrit- 
inyr the attotin^T witiiLSS,'»" or in a casti where 
thc sui.scrihing' witiicss mcrcly made his mark in- 
>teriii i>f writini;? his name.^^ 

I’ruuf of the haiuKvriting: of thc maker may al- 
ways bc prtiiliiccd as corroborative evidence of 
thc due and valid cxecation of the instrument.^® 

dL Bebntting or Impeaching Evidence 

Tho proof relating to the execution or authenticity 
of an attested instrument may be rebutted by competent 
and refevant evidence. 

It may be shuwn by a subscribing witness or al- 
leged subscribing witness that the instrument in 
qucstion was not in fact delivered^® or that his sig¬ 
nature is not genuine.'^ ^ 

The presumption of the execution of an instru¬ 
ment by the maker arising from proof of the hand- 
writing of a deceased subscribing wdtness may be 
rebutted by evidence that the signature is not in 
the makcr’s handwriting,^^ qj. the denial of the 
person by whom the instrument purports to bc 
executed in connection with other circumstances.^^ 

The character of the subscribing witness to an 
instrument who has proved the instrument in open 
court for the purpose of registration has been held 
subject to be impeached in a subsequent suit based 
on the instrument, although he is not a witness 
in the suit.^^ So it has been held that, where an 
instrument is read in evidence on proof of the 


handwTiting of a deceased attesting witness, the 
adverse party may show the bad character of such 
witness at the time when he made the attestation,^^ 
or his contradictory declarations, as that the instru¬ 
ment was a forgery, or was antedated,46 although 
the instrument is not rendered inadmissible by proof 
of the bad character of the witness.^^ However, it 
has also been considered that where the execution 
of an instrument offered in evidence is proved by 
one of the subscribing witnesses, the other being 
dead, evidence of the bad character of deceased 
witness for veracity is not admissible,^^ and that 
in such case declarations of deceased witness can- 
not be shown to contradict the attestation.49 Con¬ 
tradictory declarations of deceased witnesses have 
been rejected, even though no living witness testi- 
fied to the execution of the instrument,^® 

§ 740. - Unattested Instruments 

The execution or authenticity of an unattested writ- 
ing may be proved by competent eyewitnesses, by the 
admissions or testimony of the maker, or by competent 
evidence of the genuineness of his signature or hand- 
writing. 

Where a written instrument is not attested by any 
subscribing witnesses, it is nevertheless admissible, 
although evidence of execution or authenticity oth¬ 
er than that of subscribing witnesses must of course 
be resorted to.^^ In such a case any competent 
proof may be used to prove the instrument.52 It 
may be proved by the testimony of a person who 
was present and saw it executed,^2 by the testimony 


37. X.Y.—McPherson v. Rathbozi'», 
11 Wt^nd. 96. 

22 C.J. p 942 note 27. 

38- Ga.—Watts v. Kilbum, 7 Ga. 
356. 

X.C—Carrier v. Hampton, 33 N.C. 
307. 

Va-—Gilliam v. Perkmson, 4 Rand 
325. 25 Va. 325. 

39. N.C.—Miller v. Hahn, 84 N.C. 
226. 

22 C-J. p 942 note 29, 

4a S.C.—Jackson v. Inabinit, 12 S. 
C.Ii. 9. 

41- Tex.—Jones v. Garza. 11 Tex. 
186. 

22 C.J. p 942 note 31. 

40. N.T.—^People v. McHenry, 19 
Wend. 482. 

«a ‘VV.Va.—Thompson v. Halstead, 
29 S.E. 991. 44 W.Va. 390. 

44. Del.—^Vandyke v, Thompson, 1 
Del. lOf. 

46. N.T.—Dosee v. Dosee, 2 HUI 
609. 

22 C.J. p 942 note 35. 

46 , S.a—Smlth V. Asbell, 33 S.C.L. 


141—^McElwee v. Sutton, 18 S.C.L. 
128. 

47. Mo.—^Lawless v. Guelbreth, 8 
Mo. ISS. 

48. N.J.—Meeker v. Boylan, 2’8 N.J. 
Law 274. 

49. N.J.—^Meeker v. Boylan, supra. 
5a D.C.—U. S. V. Boyd, 8 App.D.C. 

440. 

22 C.J. p 942 note 39. 

61. IU.—^Dundy V. Chambers, 23 111. 
369. 

22 C.J. p 942 note 40. 

50. N.C.—^Henrico Lumber Co. v. 
Dare Lumber Co., 117 S.B. lO, 185 
N.C. 237. 

38 C.J. p 201 note 33-3'5. 

One witli knowledge of faots 
Where chattel mortgasre was not 
witnessed, mortgrasree, or any other 
person havins: knowledge of facts, 
could testify to its execution.—Kel- 
ley V. Cassels, 147 So. 597, 226 Ala. 
410. 

Pzoof of «dffnatazes nniLeoesBaary 

In proceedinsr respectlng tutores 
account of administration of minors’ 
property, where minors flled opposi- 
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tion to account and tutor, who kept 
no systematic account of tutorship, 
testifled that receipts from third 
persons showed ali expendltures 
made by tutor duringr period covered 
by Anal account, receipts were ad¬ 
missible over objection that sigrna- 
tures of persons receiving* payments 
were not properly proved.—Succes¬ 
siori of Fontano, 200 So. 142, 196 La. 
776. 

53. Ga.—^Modern Order of Praetori¬ 
ana V. Blackburn, 167 S.B. 331, 42 
Ga.App. 690. 

Md—^Matthews v. J. B. Coit Co., 126 
1 A. 840, 146 Md. 667. 

22 C.J. p 624 note 16—22 C.J. p 942 
note 41. 

Siurv-eyoz*8 fleid notes 
Admittlnir fleld notes of surveyor 
on testimony of surveyor's assistant, 
without placingr surveyor on stand 
to Identlfy notes, was not error, 
where surveyor had merely recorded 
in presence of assistant data sup- 
plied hlm by assistant, and opponent 
had stated it had no objection to in- 
troduction of such portion of notes. 
—City of Detroit v. Porath, 260 N. 
W. 114, 271 Mich. 42. 
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or admissions of the person executing it,5^ by the 
testimony of any one familiar with his handwrit- 
ing,56 or by any competent proof of the genuine- 
ness of his handwriting.66 

§ 741. Sufficiency of Evidence 

A prima facie case of execution or authentlcity Is 
generally requircd or Is sufficient to render the writing 
admissible. Proof may be by clrcumstantlal evidence. 


Although reasonable certainty in proof of the 
execution, genuineness, or authenticity of an instru- 
ment offered in evidence should be required,®^ 
it is not necessary that the proof should be conclu- 
sive, but a prima facie showing that the instrument 
is genuine and authentic is sufficient to warrant its 
reception.ss Xeithcr is it necessary, to entitle an 
unattested instrument to be read in evidence, that 


54. Ga.—^Modern Order of Praetori- 
ans V. Blackburn, 157 S.E. 331, 42 
Ga.App. 690. 

—Davis V. Antol, 262 S.W. 278, 
203 Ky. 273. 

Pa.—Brenner v. Lesher, 2 A.2d 731, 
332 Pa. 522—Keys v. Hanscome 
Bros., 13*5 A. 860, 288 Pa. 389. 

22 C.J. P 943 note 42. 

^.dixiissloiL by affent 
Oa,—Bell V. Mobley, 187 S.E. 876, 
183 Ga. 198. 

SzplaaatloiL proper 
When party admltted making his 
mark to a paper, effect was same as 
if he had admltted signing- it, and 
it should have been admitted in evi¬ 
dence subject to explanation.—^Davis 
V. Antol, 262 S.W. 278, 203 Ky. 27*3. 
IdentULcation of slgrnattire 

(1) In action on Industrial llfe 
policy, cross-examination wherein ad¬ 
ministrator admitted that slgnatures 
on proof of death were his, but that 
he did not know whether they were 
the papers he sl^ned, was held to 
authorlze admlssion of exhibits.— | 
Palyo V. Western & Southern Life | 
Ins. Co., 174 A. 640, 114 Pa.Super. 
583. 

(2) Where witness admitted sign¬ 
ing a witness card, and did not deny 
signing partlcular card presented to 
her and admitted that handwriting 
looked llke hers, and another wit¬ 
ness testlfled that card had been 
signed by witness, card was suffl- 
ciently identifled to Justify Its Intro- 
duction in evidence.—Curtis v. Dal- 
las Ry. & Terminal Co., Tex.Civ.App., 
73 S.W.2d 964, error dismlssed. 

S6. Ala—^Huckaby v. McConnon & 
Co., 106 So. 886, 213 Ala 631. 

S.C.—J. L. Mott Iron Works v. Kai- 
ser Co., 103 S.E. 783, 131 S.C. 392, 
certiorari granted First Nat. Bank 
of Aiken v. J. L. Mott Iron Works, 
41 S.Ct. 64, 254 U.S. 627, 65 L.Ed. 
446, and afflnned 42 S.Ct. 286, 258 
U.S, 240, 66 L.Bd, 693. 

22 C.J. p 943 note 43. 

56. Ga—^Modern Order of Praetori¬ 
ane V. Blackburn, 167 S.B. 331, 42 
GaApp. 690. 

22 C.J. p 94*3 note 44. 

IdentlBLcatloiL of alguatnres 
Ohio.—Slamey v. City Material Co.. 
le-S N.E. 65, 30 Ohio App. 436. 
Contradiotoiy statemeiibs of a wit¬ 
ness as to the signature to a writ¬ 


ing is without probative value and 
henco insufflcient to authorize ad- 
mission of the writing in evidence.— 
Martin v. Springfleld City Water Co., 
Mo.App., 128 S.W.2d 674. 
Charaoterlstijos of writiaig 
Authenticity may be established by 
showing that peculiarities of spell- 
ing, style, etc., in the writing were 
characteristic of the supposed wnt- 
er.—Josephs v. Briant, 172 S.W. 1002, 
115 Artt. 638, Ann.Ca3.1916B 741. I 
22 C.J, p 624 note X7. 

57. N.Y.—^People v. Manganaro, 112 
N.E. 43‘6, 218 N.Y. 9. 

Prima facie case I 

One offerlng a document in evi-j 
dence must make out a pnma facie! 
case and show that the paper is ap-1 
parently as contended. 

Conn.—Hurlburt v. Bussemey, 126 A 
273, 101 Conn. 406. 

N.H.—^Lawrence v. Tennant, 15 A 
648, 64 N.H. 632. 

Proof of part iosnfficient 
An instrument cannot be proved 
by proving part of it.—^Brackenridge 
V. Roberts, 270 S.W. 1001, 114 Tex. 
418, denylng rehearing 267 S.W. 244, 
114 Tex. 418. 

TTnslgned wzltliig 

Where written statements are un- 
sigrned, because their probative value 
is greater than mere oral statements, 
trlal couz^ before submittlng writ¬ 
ing to jury, should be satisfled that 
evidence of its authentication is suf¬ 
ficient to satisfy a reasonably In- 
quiring mlnd of its genuineness.— 
Brenner v. Lesher, 2 A2d 731, 332 
Pa. 522. 

OontesLts as evidence of exeontioii 

(1) General nile is that mere con- 
tents of written Instrument claimed 
to have been executed by certaln per¬ 
son are not sufficient evidence of ex¬ 
ecution.—^Malulo V. Resolved Corpo¬ 
ration, 217 N.Y.S. 64, 217 App.Div. 
777. 

(2) However, where person claimed 
to have executed instrument was un- 
able to sign his name, and contents 
were solely referable to hlm, instni- 
ment should have been admitted as 
some proof of his execution thereof, 
his denial thereof raising fact ques- 
tion for Jury.—Malulo v. Resolved 
Corporation, supra. 

58rf Conn.—^Max Ams Mach. Co. v. 
International Ass’n of Machinists, 
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Bridgeport Lodge, No. 30, 102 A 
706, 92 Conn. 297. 

Fla,—Ramsey v. City of Kisslmmee, 
149 So. 553, 111 Fla. 387. 

Ind.—Hawkins v. Bieman, 125 N.E, 
410, 73 Ind.App. 127. 

Mo.—Copple v. Life & Annuity Ass'n. 

App., 196 S.W. 399. 

Tex.—Southwest Bitulithic Co. v. 
Martinez, 143 S.W.2d 116, 136 Tex. 
347, reversing Martinez v. South¬ 
west Bitulithic Co., Clv.App., 119 
S.W.2d 740. 

22 C.J. p 943 note 46. 

Showing held sidBoies.t 
I U.S.—^Adler v. New York Life Ins,. 
Co., C.C.AArk., 33 F.2d 827—Sec- 
ond Nat. Bank v. Columbia Trust 
COm C.C.A.N.J., 288 P. 17. 30 AL. 

R. 1299. 

Ala.—Pallula v. Galilee Baptist 
Church, 112 So. 134, 215 Ala. 667 
—^Rxchardson v. Stlnson, IQO So, 
209, 211 Ala. 254. 

Ga.—-Miller v. Everett, 14 S.E.2d 44» 
—^Rleves v. Smith, 192 S.E. 37», 
184 Ga. 657, 112 AL.R. 368—Mod- 
em Order of Praetoriana v, Black- 
bum, 157 S.E. 331, 42 Ga.App. 690- 
—Mendel v. Converse & Co., 118 

S. E. 586, 30 Ga-App. 549. 

III.—W. T. Rawleigh Co, v. TJlm, 268* 
111. App. 248—Paden v. Rockford 
Palace Furni ture Co„ 220 111. App. 
634, certiorari denled Rockford 
Palace Furniture Co. v. Paden, 42 
S.Ct. 64, 257 U.S. 645, 66 L.Ed. 
413. 

Ind.—^Hawkins v. Motor Bank of* 
Denver, Colo., 150 N.E. 118, 84 
Ind,App. 122. 

lowa.—Smith v, Louisvllle &s N. K. 

Co.. 209 N.W. 465, 202 lowa 292*. 
La.—Succession of Fontano, 200 So. 
142, 196 La. 775—Reed v. Conti¬ 
nental Casualty Co., App,, 171 So. 
491—Stewart Bros. Cotton Co. v. 
Dufllho, 133 So. 621, 16 I/a,App. 
148. 

Mo.—Caldwell v. Bamsdall Reflning 
Corporation, App., 150 S.W.2d 504 
—Caldwell v. Bamsdall Reflning 
Corporation, App., 136 S.W.2d 110& 
—^Anderson v, Metropolitan Life 
Ins. Co., App., 96 S,W.2d 631, 

N.C.—Devereux v. McMahon, 9 S.B. 
685, 102 N.C. 284. 

N.I>.—Wiahek v. U. S. Fldelity & 
Quaxanty Co. of Baltlmore, Md:„ 
213 N.W. 488, 55 N.D. 321. 

Ohio.—Slamey v. City Material Co» 
165 N.E. 65. 30 QUIq App. 436. 
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its execution should be provcd by dircct evidence, 
but it will bc sufficient if that fact is fairly infera- 
ble from the facts and circumstances proved.s^» It 
has even been considercd that any evidence, howev- 
er slight, tending to prove the execution of the in- 
strument is sufficient to entitle the party offering it 
to have it shown to the jury.^® 

A sealcd instrument is properi}’ admitted on proof 
of the niaker’s signature, without proof as to the 
seal.®^ Since a deed properly acknowledged by a 
marricd woman, in which her husband joins, pass- 
es title to the property, its execution, for the pur- 
pose of admitting it in evidence, may be proved as 
at common law.®^ 

Admissions, An admission, by the party against 
whom a writing is sought to be introduced, of its 
authcnticity or correetness dispenses with further 
proof.fi3 If the genuineness of the signature to an 
instrument is admitted or proved, it is not neces- 
sary to go further and prove the genuineness of the 
writing in the body of the instrument,or to prove 
that it was actually made on the day of its date.®® 


32 C.J.S. 

§ 742 . i— Testimony of Subscribing Wit- 
nesses 

Testimony by an attestlng witness that he was 
present, saw the execution of the writing, and attested 
the same Is generally held sufficient to render the writing 
admissible. 

Testimony of an attesting witness to the effect 
that he was present and saw the instrument signed 
and delivered and attested the execution is sufficient 
to entitle the instrument to admission as evidence 
and it has been held sufficient that the witness tes- 
tified that the instrument was signed in his pres- 
ence “to the best of his recollection.”®^ Jt is not, 
however, essential to admit an instrument in evi¬ 
dence that the subscribing witness should remem- 
ber its execution by the parties; it is sufficient if he 
States that his signature is genuine and that it would 
not have been placed on the instrument unless he 
had been called to witness it and unless the execu¬ 
tion either took place in his presence or was ac¬ 
knowledged to him.®® 

Number of witnesses to be produced, Ordinarily 
it is sufficient to call one of several subscribing wit- 
nesses to an instrument to prove its execution and 


Pa.—Brenner v. Lesher, 2 A-2d 731, 
332 Pa. 522, 

R. L—Mason v. Williams, 124 A. 467, 
46 RI. 24. 

S. C.—^McRae v. S. F. Bowser & Co., 
106 S.R 411, 115 S.C. 262. 

Xex.—Smith v, AUbrigrht, Civ.App., 

279 S.W. S62, affirmed Albrfgrbt v, 
Smith, Com.App., 288 S.W. 178, re- 
versed on other ^nrounds Allbright 
▼. Smith, 5 S.W.2d 970—Shults v. 
Peacock Military College, Civ.App., 
234 S.W. 242. 

22 C.J. p 943 note 46 [dl. 

fgTintxHn g r liald lOSTlfflcien^ 

Cal.—Brown v. Ball, 12 P.2d 28, 123 
Cal.App. 758. 

Ga.—Hines v. Moore, 148 S.B. 162, 
168 Ga. 451. 

Mo.—Mourer v. Wabash Ry. Co., 

280 S.W. 1050, 222 Mo.App. 495. 
OkL—National Aid Life Ass'n v. 

Abbott, 62 P.2d 982, 178 Okl. 319. 
Tenn.—Bennett v. Anderson, 101 S. 

W.2d 148, 20 Tenn.App. 623. 

22 C.J. p 943 note 46 [ej. 

Pzoof of delivery 

(DA husband^s deed of life estate 
to wife and remainder to children, 
reclting that husband had delivered 
It, fonnd in husband'8 safe in wife^s 
**little box" was admissible in evi¬ 
dence without further proof of de- 
Uvery.—State Banking Co. v. Mlller, 
196 S.S2. 47, 185 Ga. 653. 

(2) Xn suit to apply insurer^s obli- 
gation under liability policy in sat- 
isfaction of Judgment debt of in- 
aured for injury resulting trom col- 


lision with automobile driven by 
employee of insured, wherein it was 
shown that employee had purchased 
automobile by conditional sale from 
insured through finance company 
and that insured*s policy dld not 
cover automobiles which had been 
sold, admitting assignment of sales 
contract by insured to finance com¬ 
pany was not error, where insured’s 
office manager testifiied document 
had been sent to finance company 
but did not remember doing so.— 
Rioux V. Fmployei^ Liability Assur. 
Corporation, 187 A, 763, 184 Me. 469. 

Conilict liL testizDLoiiy goes to 
weight and not admissibility of the 
writing.—Larimer v. Smith, 19 P.2d 
826, 130 Cal.App. 98. 

Imuifflclent IdentificatlolL 

Arlz.—^Posner v. New York Life Ins. 

Co., 106 P.2d 488. 

Signature by mark 

It is sufficient proof of execution 
of mortgage, to render it prima 
facie admissible, that the subscrib¬ 
ing witness testified that mortgagor 
could not wrlte, and told witness to 
sign, which was done, mortgagor 
making his mark.—^Richardson v. 
Stinson, 100 So. 209, 211 Ala. 254. 

59« Ind.—^XXawkins v. Rieman, 125 

N.EL 410, 73 Ind.App. 127. 
lowa.—Smith v. LouisvUle & N. R 

Co., 209 N.W. 466, 202 lowa 292. 


reversed on other grounds 123 S. 
W.2d 318, 132 Tex. 328. 

22 C.J. P 944 note 47. 

CiroTunstaiLtlal or indlrect evideoice 
Mich.—^Plickema v. Henry Kraker 
Co., 233 N.W. 362, 262 Mich. 406, 
72 A.L.R 1046. 

Okl.—Globe Automatic Sprinkler Co. 

V. Branlff, 214 P. 127, 89 Okl. 106. 
ea Mo.—^Hlcks V. Chouteau, 12 Mo. 
341. 

22 C.J. p 944 note 48. 

61. Md.—^Murdock v. Schlndel, 98 
A, 149, 128 Md. 633. 

62. Tex.—^Lamberida v. Bamum, 
Civ.App., 90 S.W. 698. 

68. 111.—Scovlll Mfg. Co. V. Cassldy, 
114 N.B. 181, 276 111. 462, Ann.Cas. 
1918B 602, affirming 195 Ill.App. 
448. 

64. La.—^Mandere v. Bonslgnore, 28 
La.Ann. 521. 

65. Me.—^Pullen v. Hutchinson, 25 
Me. 249. 

Md.—Glenn v. Grover, 3 Md. 212. 

ea Ala.—^McClelland v. Coston, 149 
So. 697, 227 Ala. 267. 

22 C.J. p 944 note 54. 

67- Cal.—^McGarrity v. Byington, 12 
C^l. 426. 

6& Ala.—Williams v. Rlddlesperg- 
er, 148 So. 803, 805, 227 Ala. 113, 
cltlng Corpus Juris. 

Ga.—Hali v. Simmons, 179 S,E. 272, 
60 GaA.pp. 684. 


Tex.—Glbralter Ck>lorado Life Co. v. 

Taylor, ClvA.pp., 99 S.W.2d 1084; 122 C.J. p 945 note 66. 
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to authorize the reading of it to the jury,69 unless, 
it has been held, the judge in his discretion re¬ 
quires the production of the others.’^^ However, it 
has been held that the single witness must be able 
to prove ali the facts essential to the legal execution 
of the instrument, proof of his own signature and 


§ 744 

the signaturcs of the other witnesses not being suf¬ 
ficient 1 and the testimony of more than one wit¬ 
ness is sometimes rcquired by statute where the al- 
leged maker of the instrument denies his signa- 

ture,'^2 


E. ANCIENT DOCUMENTS 


§ 743. Definition 

As shown infra § 747, ancient documents, within 
the meaning of the rule making them admissible 
without proof of execution, are generally held to 
be documents which have been in existence for 
thirty years or more. 

§ 744, Admissibility in General 

A document which appears to be of the age of at 
feast thirty years, which is found In the proper custody, 
and which is unblemished by alterations and is otherwise 
free from suspicion Is admissible In evidence without 
direct proof of Its execution. 

The “ancient document” rule is that a document 
which appears to be of the age of at least thirty 
years, which is found in the proper custody, and 
which is unblemished by alterations and is otherwise 
free from suspicion is admissible in evidence with¬ 
out direct proof of its execution on the theory that, 
under such circumstances, the instrument proves it- 
self.^3 The rule is adopted for common conven- 
ience and is founded on the great difficulty of prov- 
ing the due execution of a deed after an interval 
of many years. After the lapse of thirty years 


from the time of execution of a document the wit¬ 
nesses are presumed to be dead or beyond the juris- 
diction of the court.'^^ Under this rule documents 
have been frequently admitted in evidence on proof 
of the handwriting of parties thereto or of subscrib- 
ing witnesses without calling subscribing witnesses 
who are stili alive,75 even though the testimony of 
the witness would tend to overthrow or to estab- 
lish the document.'^® The fact that an instrument 
is an ancient document does not, however, affect its 
admissibility in evidence further than to dispense 
with proof of its genuineness where it is otherwise 
admissible.*^"^ When an ancient document is insuffi- 
ciently accounted for, so that some proof of exe¬ 
cution or authenticity is necessary, or where an in¬ 
strument not ancient is yet sufficiently old to make 
such proof difBcult, very slight proof is sufficient 
in comparison with that required concerning very 
recent transactions.*^® 

Proof of the genuineness of an ancient docu¬ 
ment when offered as a Standard for the purpose 
of comparing handwriting is considered supra § 
617 b. 


69. Conn.—O'Suilivan v. Overton, 
14 A. 300, 56 Conn. 102. 

22 C.J. p 945 note 57. 

70. Mass.—^Burke v. Miller, 7 Cush. 
547. 

71. N.T.—Jackson v. Le Grange, 19 
Johns. 386, 10 Am.D. 237. 

S.C.—Martin v. Bowie, 15 S.B. 736, 
37 S.C. 102—^Russell v. Tunno, 45 
S.C.L. 303. 

72. La.—Watts v. ColUer, 72 So. 
822, 140 La. 99. 

73. Ala.—^Hamilton v. Town of 
Warrior, 112 So. 136, 215 Ala. 670. 

Oa.—^McDay v. Metropolitan Life 
Ins. Co., 181 S.B. 871, 61 Ga.App, 
791. 

Ky.—Brashears v. Riverside Coal & 
Timber Co., 278 S.W. 832, 212 Ky. 
142—Cooper v. Williamson, 229 S. 
W. 707, 709, 191 Ky. 213, QuoUng 
Goxpiu Jnrls. 

—^Fairchild v. Union Ferry Co. 
of New York & Brooklyn, 201 N. 
Y.S. 295, 121 Misc. 613, afflrmed 
207 N.T.S. 836, 212 App.Div. 823, 
afflrmed 148 N.B. 760, 240 N.T. 
666 . 


Pa,—^Jones v. Scranton Coal Co., 118 
A. 219, 274 Pa. 312. 

Tex.—^Martinez v. Bruni, Civ.App., 
216 S.W. 655, modifled on other 
grounds, Com.App., 235 S.W. 649. 
22 C.jr. p 945 note 66. 

Where q,iieatio(iL is elose as to 
whether a writing is admissible as 
an ancient document, the court 
should admit it, with an instruction 
that the Jury have the rlght to pass 
finally on its genuineness.—Gaskin 
V. Guthrle, 132 S.B, 764, 162 Ga. 103. 

After the lapse of a centnzy or 
more, courts do not look at records 
with overtechnical eyes.—^Beers v. 
Hotchkiss, 176 N.R 606, 256 N.Y. 
41, reversing 245 N.T.S. 478, 230 
App.Div. 447, which afflrmed 238 N. 
Y.S. 463, 136 Misc. 796—^People v. 
Poote, 273 N.T.S. 667, 242 App.Div. 
162, motion denied 5 N.B.2d 362, 272 
N.T. 622, appeal dismissed 7 N.E.2d 
728, 273 N.T. 629 and 7 N.E.2d 729, 
273 N.T. 630, certiorari denied Poote 
vv People of State of New York, 58 
S.Ct 367, 302 U.S. 760, 82 L.Bd. 688. 

74. Md.—Homewood Realty Corpo¬ 
ration V. Safe Deposit & Trust Co. 
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of Baltimore, 164 A. 68, 160 Md. 
457, 78 A.L.R. 8. 

Pa.—Commonwealth v. Ball, 121 A. 
191, 277 Pa. 301, 29 A.L.R. 626— 
Jones V. Scranton Coal Co., 118 A. 
219, 274 Pa. 312. 

22 C.J. p 946 note 67. 

75. Va.—^Wells v, New York Min. 
& Mfg. Co.. 119 S.B. 127, 187 Va. 
460. 

22 C.J. p 946 notes 68, 69. 

76- Ga.—Gardner v. Granniss, 57 
Ga. 539. 

Ky.—^Everidge v. Martin, 176 S.W. 
1004, 164 Ky. 497. 

77. Ala.—^Aiken v. McMUlan, 106 So. 
150, 213 Ala. 494. 

Ky.—Cooper v. Williamson, 229 S.W. 
707, 709, 191 Ky. 213, citing Corpus 
Jnrls. 

N.Y.—^In re Whalen*s Estate. 261 N. 
Y.S. 761, 776, 146 Misc. 176, Quot- 
ing Ooxpns Joxis. 

22 C.J. p 946 note 71. 

78. U.S.—Winn v. Patterson. Ga., 
9 Pet. 663, 9 L.Bd. 266. 

22 C.J. p 947 note 72. 
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§ 745. Purposts for Which Admitted 

Ancicnt documents may b« admitted in evidence aa 
prcof of the facts recited thereln, provlded the writers 
wouid have been competent to testify as to such facts. 

Ancicnt tlocun:t.nth may be admitted in evidence 
as prouf of the facts recited thereiii,"^ provided the 
writers would have bctn competent to testify as to 
such Such documents may, therefore, be 

received t«> prove (<r disprove title''^ or possession,^- 
or the locati'm of a b^undary or the exist- 

ence oi a hij^hway-* or right of way.^s They may 
also be admitted to prove matters of pedigree,®® 
heirship^" or widowhood or to prove or disprove 
the identity of persons*'*'^ or land,^^^ or the existence 
of a power,®^ or the authority of an exeeutor or 
administrator to sell.^^- 

A recital in an ancient deed or will of any ante¬ 
cedent deed or document, consistent with its own 
provisions, will after the lapse of a long period be 
presumptive proof of the former existence of such 
deed or document, especially in a case where noth- 
ing appears to rebut such presumption.^3 Ancient 
documents Corning out of the proper custody, and 


purporting on their face to show exercise of own- 
ership, such as leases or licenses, have been admit¬ 
ted as being in themselves acts of ownership and 
proof of possession.®^ 

§ 746- Character of Instrument 

a. In general 

b. Records 

c. Copies or secondary evidence 

d. Instruments exeeuted under power 

a. In General 

Any document which Is otherwfse competent may, as 
a general rule, be admitted In evidence as an ancient 
document, on proof of the requisite facts. 

It may be laid down as a general nile that any 
document or paper, if it is otherwise competent,, 
may, on proof of the requisite facts, be admitted 
in evidence as an ancient document,and this rule 
applies whether the writing is with or without at- 
testing witnesses.Sfi Among instruments which have 
been admitted under the ancient document rule may 
be mentioned abstraets of title,^7 account books,98 
affidavits,®^ antenuptial settlements,! assignments,^ 


79. Ala,—SIcMillan v. Alfcen, 88 So. 
185, 205 Ala. 35. 

Ga,—Ryala v. Wilson, 111 S.E. 414, 
152 Ga. 757. 

Mo.—Brown v. Weare, 152 S.W.2d 
C42. 

Tr X—Bendy v. W. T. Carter & Bros., 
Com.App„ 265 S.W. 1037, afflrm- 
ine W. T. Carter & Bro. v. Bendy, 
Clv.App., 251 S.W. 265, 

22 C.J. p 547 note 73. 

80. N.T.—In re Bamey*s Will, 174 
N.T.S. 242, 185 App.I>lv. 782. 

R. L—^Budlon? v. Budlongr, 136 A. 
308, 48 R.I. 144. 

22 C.J. p 946 note 71 [al. 

81- Fla.—Clark v. Cochran, 86 So. 
250. 79 Fla, 788. 

Ga.—Guthrle v. Gaskins, 165 S.E. 
185. 171 Ga. 303. 

Ky.—Elkhorn Coal Corporation v. 
Bradley, 28S S.W. 326, 216 Ky. 
599. 

Md.—^Homewood Realty Corporation 
V. Safe Deposit & Tnist Co. of 
Baltimore, 154 A. 58. 160 Md. 457, 
78 A.L.R. 8. 

Pa.—Mellott V. Mellott. 18 Pa.Dist. 
& Co. 97. 

S. C.—Atlantic Coast Line B, Co. v. 
Searson, 135 S.E. 567. 137 S,C. 468. 

Tex—Magee v. Paul, 221 S.W. 254, 
110 Tex 470, answering: certified 
nuestions, Civ.App., 169 S.W. 325, 
and anawera conformed to, Civ. 
App., 224 S.W. 1118. 

22 C.J. p 947 note 74. 

OalT in ooamectlopi, wltli othar 
pcoof of a long-continued and un- 
disputed poasession, in acoordance 
witli the right or title clalmed, are 


the recitals In an anclent deed, relat- 
Ing to the person from whom title 
was derlved, admissible.—^Furbee v. 
Underwood, 147 S.B. 472, 107 W.Va. 
85. 

82- Conn.—^Mentz v. Town of Green- 
wich, 171 A. 10, 118 Conn. 137. 

22 C..I. p 947 note 76. 

83. Tex—Jones-0*Brien, Inc., v. 
Loyd, Cxv.App., 126 S.W.2d 684, 
error grranted. 

Va,—^Keppler v. City of Richmond, 
98 S.K 747, 124 Va. 592. 

22 C.J. p 947 notes 76-79. 

84- R.I.—^Horgan v, Jamestown 
Town Council, 80 A, 271, 32 R.I. 
528. 

85- Mass.—Randall v. Chase, 138 
Mass. 210. 

N.T.—Oxford v. Wllloughby, 73 N. 
B. 677, 181 N.T- 155. 

86- Okl.—^Neustadt v. Coline Oil! 
Co., 284 P. 62, 141 Okl. 113, cer¬ 
tiorari denied 51 S.CL 38, 282 U. 
S. 799, 75 L.Bd, 719. 

Tex—^Moses v. Chapman, Civ.App., 
280 S.W. 911. 

22 C.J. p 947 note 84. 

87- Tex—Sun Pipe Line Co. v. 
Wood. C1V.APP.. 129 S.W.2d 704— 
Moses V. Chapman, Civ. App., 280 
S.W. 911. 

W.Va.—Wilson v. Braden, 49 S.B. 
409, 56 W.Va. 372, 107 Am.S.R. 
927. 

*; 

88- W.Va.—Wilson v- Braden, su¬ 
pra. 

89- Tex—Southwestern Settlement 
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& Development Co. v. Village Milla 
Co., Clv.App., 246 S.W. 975. 

22 C.J. p 947 note 87. 

90. Ga.—^King v. Sears, 18 S.B. 830,. 
91 Ga. 677. 

91. N.T.—Doe v. Campbell, 10 

Johns. 476. 

22 C.J. p 947 note 89. 

92. Tex.—^Williams v, Cessna, 95 S: 
W. 1106, 43 TexCiv.App. 316. 

93. U.S.—^Davis v, Gaines, La, 104 
U.S. 386, 26 L.Ed. 767. 

22 C.J. p 947 note 92. 

94. Conn.—^New Tork, etc., R. Co. v- 
Cella, 91 A. 972, 88 Conn. 616, 
Ann.Cas.l917D 590. 

22 C.J. p 948 note 93. 

96. Tex—Holt V. Maverick, 23 S.W. 
751, 5 TexCiv.App. 650. 

22 C.J. p 948 note 94. 

96i Va—^Nowlln v. Burwell, 75 Va 
661. 

97. 111.—Cooney v. A. Booth Pack- 
ing Co., 48 N.E. 406, 169 111. 370. 

22 C.J. p 948 note 96. 

98. D-C.—Cole v. Wllllam Lea & 
Sons Co., 35 App.D.C. 355. 

99. N.T.—Coleman v. Bruch, 117 N. 

T.S. 682, 132 App-Dlv. 716. 
Although afflant was stiU aUva, 

ancient afildavit was admissible.— 
Magee v. Paul. 221 S.W. 264, 110 Tex 
470, answering certlfled guestiona, 
Civ.App., IS® S.W. 326, and answers 
conformed to, Civ.App., 224 S.W. 
1118. 

1- Ga.—Adams v. Dickson, 23 Ga. 
406. 

2. N.T.—Wolcott V. Merchant*s Gar-' 
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bonds,3 building restriction agreements,^ deeds,® in- 
struments renouncing the right to administer,6 land 
certificates*^ and transfers thereof,» leases,^ let- 
ters,^® licenses,^^ maps, plats, or field notes,^^ mar- 
riage certificates,^^ patents,^^ petitions for the ap- 
pointment of administrators,!^ powers o£ attorney,!® 
proceedings in ancient suits,!^ receipts,!^ signatures 
to the pay roll of a military company,!® succession 

records,20 and wills.2i 

h. Becords 

(1) Public records 

(2) Private records 

(1) Public Records 

Ancient original public records are, In the absence of 


anything to Impeaeh their verity, admissible in evidence 
wlthout further proof of their authenticity, when shown 
to have come from the proper custody. 

Ancient original public records, whcn shown to 
have come from the proper custody, are, in the ab¬ 
sence of anjthing to impeaeh their verity, admissi¬ 
ble in evidence without further proof of their au¬ 
thenticity, it being presumed after the lapse of thir- 
ty years that the official who made the record is 
dead.22 The rule has been applied to books and 
records of land proprietors preserved as township 
or public records.23 It has also been held applica- 
ble to public records of deeds and other convey- 
ances,24 and, according to the decisions of the 


gling Oll Co., 60 N.T.S. 862, 45 App. 
Div. 379. 

22 C.J. P 948 note 1. 

2 ^ XJ.S.—Smytlie v. Inhabitants ut 
New Providence Tp., Union Coun- 
ty, N. J., C.C.AN.J., 263 F. 481, re- 
versing Smythe v. Inhabitants of 
New Providence Tp., D.C., 253 F. 
824. 

22 G.J. p 948 note 2, 

Tltle Honda 

Ky.—Russell v, Tlpton, 235 S.W. 763, 
193 Ky. 305. 

Va-—Wells V. New York Min. & Mfg. 
Co., 119 S.B. 127, 137 Va. 460. 

22 C.J. p 948 note 2 [a], [b]. 

4. N.T.—Goodhue v. Cameron, 127 
N.Y.S. 120, 142 App.Dlv. 470. | 

B. Ala.—Carroll v. Carroll, 183 So. 
857, 236 Ala. 656—Stewart v. Car- 
nell, 180 So. 307, 235 Ala. 636— 
IStacey v. Taliaferro, 140 So. 748. 
^24 Ala, 488—McDowell v. Hutto, 
135 So. 322, 223 Ala. 307—St. Clalr 
Sprinffs Hotel Co. v. Balcomb, 10 S 
3o. 868, 215 Ala, 12—Ray v. Far- 
row, 100 So. 868, 211 Ala. 445—Mo- 
Millan v. Aiken, 88 So. 135, 205 
Ala. 35. 

Cal.—Ames v. Empire Star Mines 
Co., 110 P.2d 13, prior oplnion 93 
P.2d 6«6. 

Conn.—^Borden v. Town of Westport, 
161 A 512, 112 Conn. 152. 

Ga.—Guthrie v. Gaskins, 166 S.B. 
186, 171 Ga. 303--Gaskins v. Guth¬ 
rie, 132 S.B. 764, 162 Ga. 103. 

Ky.—Webb v. Webb, 265 S.W. 137, 
200 Ky. 488, 

JMd.—^Homewood Realty Corporation 
V. Safe Deposit & Trust Co. of 
Baltimore, 164 A. 68, 160 Md. 467, 
78 AL.R. 8. 

Pa.—Mellott v. Mellott, 18 Pa.Dist. 
& Co. 97. 

Tex.—^Williams v. Cruse, Civ.App., 
130 S.W.2d 908, error refused— 
Crockett v. Arkansas-Loulsiana 
Gas Co., Civ.App., 126 S.W.2d 1101 
—^Prost V. Crockett, Civ.App., 109 

S.W.2d 529, 'error dismissed—^Mas- 
sle V. Hutcheson, Clv.App., 296 S. 


W. 939—Blake v, Marshall, Clv. 
App.. 279 S.W. 612. 

Utah.—^Perry v. Perry, 245 P. 695, 
67 Utah 45. 

22 C.J. p 948 note 6. 

Beed held Inadmls^ble as ancient 
document under facts of case.—^Mil- 
ler V. Corpman, 257 S.W. 428, 301 
Mo. 589. 

6. N.Y.—Lalor v. Tooker, 114 N.Y. 
S. 403, 130 App.Div. 11. 

7. Ala.—^Jordan v. McClure Lumber 
Co., 54 So. 415, 170 Ala. 289. 

22 C.J. p 948 note S. 

S. Tex.—Magee v, Paul, Civ.App., 
169 S.W. 325. 

22 C.J. p 948 note 9. 

9. Tex.—Overstreet v. Houston Oil 
Co., Civ.App., 64 S.W.2d 354, error 
refused. 

22 C.J. P 948 note 10. 

10. N.Y.—^Harrison v. New York 
Cent. R. Co.. 6 N.Y.S.2d 978, 255 
App.Div. 183, reargument denied 8 
N.Y.S.2d 1017, 265 App.Div. 1032, 
affirmed 22 N.E.2d 483, 281 N.Y. 
653. 

Tex,—Smith v. Dynn, Civ.App., 162 
S.W.2d 838. 

22 aj. p 948 note 11. 

11. Mass.—^Boston v. Richardson, 

105 Mass. 351. 

22 C.J. p 948 note 12. 

12. Conn.—^Petroman v. Anderson, 
135 A 391, 106 Conn. 366—Hurl- 
burt V. Bussemey, 126 A 273, 101 
Conn. 406. 

N.Y.—City of New York v. Wilson 
& Co., 16 N.E.2d 408, 278 N.Y. 86, 
modlfylng 1 N.Y.S.2d 665, 263 App. 
Div. 719, reargument denied 16 N 
E.2d 860, 278 N.Y. 702—^Horton v. 
Niagara, Lockport & Ontario Pow¬ 
er Co., 247 N.Y.S. 766, 231 App.Div. 
398 —^People's Gas & Electric Co. of 
Oswego V. State, 176 N.Y.S. 321, 

106 Misc. 231, modifled on other 
grounds 179 N.Y.S. 620, 189 App. 
Div. 4'21. 

g.C.—Atlantic Coast Line R. Co. v. 
I Searson, 135 S.E. 567, 137 S.C. 46S. 

663 


Tex.—^Ytuirla Town & Improvernent 
Co. V. Hidalgo County, Civ.App.. 
125 S.W.2d 1092. 

22 C.J. p 948 note 13. 

AlthoTigh xiot placed on. pnbUo rec¬ 
ords, map, showing blocks and 
streets of town, was admissible.— 
Hamilton v. Town of Warrior, 112 
So. 136, 215 Ala. 670. 

13. 111.—Lunger v. Sechre^t, 186 111 
App. 621. 

14. Ala.—^Brannan v. Henry, 57 So. 
967, 175 Ala. 454. 

15. N.Y.—^Lalor v. Tooker, 114 N.Y. 
S. 403, 130 App.Div. 11. 

16. U.S.—^Winn v. Patterson, Ga., 9 
Pet. 663, 9 L.Ed. 266. 

22 C.J. p 949 note 17. 

17. Tex.—^Pendleton v. Shaw, 44 S. 
W. 1002, 18 Tex.Civ.App. 43*9. 

22 C.J. p 949 note 18. 

18. Tex.—^Martinez v. Brunl, Clv. 
App., 216 S.W. 655, modifled on 
other grounds, Com.App., 235 S. 
W. 549. 

22 C.J. p 949 note 19. 

19. Ohio.—^Bell v. Brewster, lO N. 
E. 679, 44 Ohio St. 690. 

20. La.—^De Gentile v. White Castle 
Lumber, etc., Co., 58 So. 517, 130 
La. 705. 

21. N.Y.—In re Bamey*s Will, 174 
N.Y.S. 242. 186 App.Div. 782. 

22 C.J. p 949 note 23. 

22. B.I.—Almy V. Church, 26 A 68. 
18 R.L 182. 

22 C.J. p 949 note 34. 

23. N.Y.—Sanger v. Merritt, 24 N. 
E. 386, 120 N.Y. 109. 

22 C.J. p 950 note 25. 

24. Ala.—Carroll v. Carroll, 183 So. 
857, 236 Ala. 556—Stewart v. Car- 
nell, 180 So. 307, 235 Ala. 636—^Ray 
V. Farrow, 100 So. 868, 211 Ala. 
445. 

22 C.J. p 950 note 26. 

Xodex to records 

Tex.—Gulf Oil Corporation v. Ama- 
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courts, although irrcgularly niadc,^® and although 
the originals were not required to be recorded,-® 
provided the facts requisite for the admission of 
the deeds themselves as ancient documents exist^^ 

(2) Private Rccords 

Recordf and books of a private character, such as 
those kept by associations and societies of various kinds, 
are admissible as ancient documents, where they contain 
intrinsfc evidence of their verity, and are produced from 
the proper custody. 

Rccords and books of a private character have 
bcen frcquently admitted as ancient documents 
where they contain intrinsic evidence of their verity 
and genuineness and are produced from the proper 
custody.28 Thus the courts will admit in evidence 
entries on the minutes of a Masonic-^ or Odd Fel- 
lows3^^ lodge, as well as the records of a church,3i 
parish,*2 or hospital.33 Likewise, the books and 
records of companies of proprietors, under whose 
authority lands have been divided or disposed of, 
may bc admitted,without any proof of the orig- 
inal and continued legal organization of the propri- 
etary and whether or not a clerk or any other per- 
son authorized to keep the records is in existence.^s 

c. Oopies or Secondary Evidence 

Certlfled or offlcial coples of anclent recorded deeds 
or other documents are generally admitted in evidence as 
If they were the original Instruments themselves. 

While some cases lay down the broad rule that 


the ancient document nile extends only to original 
documents and not to copies, even though they are 
record copies,there is authority that the nile ap- 
plies to the admission of secondary evidence to 
pro ve the contents of an ancient instrument which 
has been lost, or which, for some other reason, can- 
not be produced.37 Certified or official copies of an¬ 
cient recorded deeds or other documents may be 
admitted in evidence as if they were the original 
instruments themselves,38 especially if the copies 
themselves are of an age sufficient to constitute 
them ancient documents.39 It has been held, how- 
ever, that an examined copy of an instrument can- 
not be admitted in evidence without proof of the 
exeeution of the original, however old the original 
may purport to be.^® 

d. Xnstnunentfi Exeented xmder Power 

The general rule is that the existence of a power 
of attorney, by virtue of which an anclent Instrument 
purports to have been exeeuted, will be presumed and 
need not be proved. 

The general rule is that, where a deed or other 
instrument which purports to have been exeeuted 
by virtue of a power of attorney is of such age as 
to be admissible as an ancient document, the exist¬ 
ence of the power of attorney authorizing its exe¬ 
eution will be presumed and need not be proved, 
unless the power of attorney is recorded so that the 
evidence is perpetuated, in which case the deed is 


aon Petroleum Corporation, Civ. 
App., 152 S.W.2d 902. 

Boeeat rooord of asLoleat docomsiit 
Where a record of document was 
80 recently made that it does not 
come within the rule. It Is not ren- 
dered admissible by the fact that 
the document itself is an anclent 
one.—Ketehum v. Bog;ss, Tex.Civ. 
App., 194 S.W. 201. 

SS. U.S.—Baeder v. Jenningrs, C.C. 
N.J., 40 P. 199, error dismissed 14 
5.Ct. 1156, 164 U.S. 606, 38 L..Ed. 
1075. 

22 CJ. p 950 note 27. 

36. N.C.—Thompson v. Buchanan, 
141 S.E. 580, 196 N.C. 165. 

37. U.S.—^Baeder v. Jennings, C.C.N, 
J., 40 P. 199, error dismissed 14 S 
Ct. 1156, 154 U.S. 606, 38 L.Ed. 
1075. 

3a Cal.—Geary St., P. O. R. Co. 
V, Campbell, 179 P. 453, 39 Cal. 
App. 496. 

Pa.—Commonwealth v, Ball, I 2 i A. 

191, 277 Pa- 301, 29 A.L.R. 626. 

22 C.J. p 950 note 30. 

83. Tftx.—Howard v. Russell, 12 B. 
W*. 525, 75 Tex, 171. 

aa Tex.—Wiener v. Zweib, Civ«A.pp., 
128 S.W. 699. 


31. lowa.—^Bergman v. Carson, 284 
N.W. 442, 226 lowa 449. 

]Sr.T.—Layton v. Kraft, 98 N.T.S. 72, 
111 AppJDlv. 842, 18 K.T.Ann.Cas. 
228. 

32, U.S.—Hodire V. Palms, Mich., 
117 P. 396, 54 C.CJL 570. 

22 C.J. p 950 note 34. 

N.T.—Hamenahlagr v. Uuryea, 68 
N.T.S. 1061, 68 App.Div. 288, af- 
flrmed 65 N.E. 1117, 172 N.Y. 622. 

34. Me.—Goodwin r. Jack. 62 Me. 
414. 

22 CJ. p 960 note 36. 

3& R.I.—Almy v. Church, 26 A. 68. 

18 R.I. 182. 

22 C.J. p 950 note 37. 

38. Me,—^McCleery v. Lewis, 70 A. 

540, 104 Me. 33, 19 L.RA.,I7.S., 438. 
22 C.J. p 951 note 43. 

Affe dld not affeot character of 
record book so as to make it admis¬ 
sible as an ancient document.—Wil- 
son V. Moseley, 102 S,E. 330, 113 S. 
C. 278—22 C.J. p 951 note 43. 

317. Ala.—^Dlch V. Barden, 85 So. 369, 
204 Ala 400. 

Tex.—^Massie v. Hutcheson, Clv.App., 
296 S.W. 939. 

22 C.J. p 961 note 40. 
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33. Fla—Clark v. Cochran, 85 So. 
260, 79 Fla 788. 

Tex.—W. T. CaxteT & Bro. y. Bendy, 
Civ.App., 251 S.W. 266. 

22 C.J. p 950 note 89. 

Photostotlo oopy 

Tex.—Carter y. Green, Ciy.App., 64 
S.W.2d 1069, error refused. 

Oopy of unofflclal translatloiL of 
ancient document held not self-prov- 
inff.—Alken v. McMIllan, 106 So. 160, 
218 Ala. 494. 

39. U.S.—Smyth v. New Orleans Ca^- 
nal & Banking Co., La, 93 P. 899, 
85 C.C.A. 646. 

22 C.J. p 961 note 41. 

40. Tex,—Schunior v. Russell, 18 S. 
W. 484, 83 Tex. 83, distinguishing 
Holmes v. Coryell, 58 Tex. 680. 

4X. Ky.—Burns v. Dillon, 9 S.W.2d 
1095, 226 Ky. 82. 

Tex.—Pena y. Prost Nat. Bank, Civ. 
App., 119 S.W.2d 612, error refused 
—Loving County v. Higginbotham, 
Civ.App., 116 S.W.2d 1110, error 
dismissed—^Humphreys v. Green, 
Civ.App., 234 S.W. 662. 

22 C.J. p 961 note 44. 

Presnmptioii heid Inapplioahle un¬ 
der facts of case.—Stephens v. 
House, Civ.App., 267 S.W. 586, con- 
forming to answers to certlfled ques* 
Uons 248 S.W. 80, 112 Tex. 469. 



32 C.J.S. 

not admissible without the production of the power, 
or an authenticated copy thereof, however ancient 
it may be.^^ A distinctiori has been drawn between 
a private and a statutory or public power,^3 and it 
has been held that an ancient deed purporting to 
have been made by an administrator under an order 
of court is not admissible in evidence in the absence 
of proof of the appointment of the grantor as ad- 
ministrator^^ and an order for sale made by a court 
having the necessary jurisdiction that the lapse 
of thirty years since the execution of a deed by a 
county judge to county land is not sufficient to cre¬ 
ate a presumption, in the absence of all record ev¬ 
idence, that the judge was authorized by the com- 
missioners’ court to sell the land;^® and that a sher- 
ifF's deed is not admissible as an ancient instru- 
ment where the judgment and execution on which it 
is issued are not produced,^^ unless proper account 
is made for the absence of such evidence>3 On the 
other hand, there are cases which do not recognize 
this distinction but admit ancient deeds purporting 
to be executed under a statutory or public power 
without proof of the power>3 

Where the deed of a trustee is an ancient docu- 
ment, it will be presumed that he complied with the 
provisions of the trust deed;60 and, where the au- 
thority of an administrator or a public officer to 
make the sale is shown, it will be presumed in favor 
of an ancient deed by him that the necessary and 
proper steps were taken to make the sale regular 
and legal,5^ at least where possession followed.52 
It has also been held that it will be presumed in fa¬ 
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vor of a deed by a public officer that he was duly 
chosen and qualified.®® 

§ 747. Age of Document 

a. In general 

b. Circumstances showing age 

c. Computation of age 

a. In General 

The general rule Is that, In order to render an In- 
strument admissible as an ancient document, It must be 
shown that It has been In existence for thirty years or 
more. 

Unless changed by statute,®^ the general rule is 
that in order to render an instrument admissible as 
an ancient document there must be direct proof or 
evidence reasonably warranting the inference that 
the instrument has been in existence for thirty 
years or more, 35 although it need not have been re- 
corded for thirty years or at all.®® Instruments re- 
corded for ten years are made admissible by some 
statutes without proof of execution unless opposed 
by an affidavit of forgery.®*^ 

b. Circumstances Showing Age 

The age of an Instrument, which is clalmed to be an 
ancient document, may be proved by Its appearance, or 
by other circumstantlal evidence. 

The date of the paper, if resembling the residue 
of its contents, and not appearing to be altered, or 
interpolated, or otherwise spurious, is usually con- 
sidered to be of itself a circumstance of some 
strength to show the period of its execution, inas- 
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4 ®, XJ.S.—^Butterfleld v. Miller, 
Tenn., 195 F. 200, 115 C.C.A. 152. 
22 C.J. p 952 note 45. 

4aL Tex.—Jobe v. Osborne, 97 S.W. 
■2d 939, 128 Tex. 60«, reversinff, 
CivJlpp., 6'8 S.W.2d 376. 

22 C.J. p 952 note 48. 

44. U.S.—Butterfleld v. Miller, 
Tenn., 195 F. 200, 115 C.C.A. 162. 
46. 111.—Feli V. Youngr, BS 111. 106. 

46. Tex.—^encer v. Levy, Civ.App., 
173 S.W. 550. 

47. Tex.—W. T. Carter & Bro. v. 
Bendy, Civ.App., 261 S.W. 265. 

22 C.J. p 952 note 62. 

46. Tex.—^Bendy v. W. T. Carter & 
Bros., Com.App., 269 S.W. 1037, af- 
flrming W. T. Carter & Bro. v. Ben¬ 
dy, Civ.App., 261 S.W. 266—^Kenley 
V. Robb, Com.App., 245 S.W. 68, 
reversing, Civ.App., 193 S.W. 376. 
49. U.S.—Wilson v. Snow, 88 S.Ct. 
487, 228 U.S. 217, 67 L.Ed. 807, 60 
L.R.A,N‘.S., 604, affinning 35 App. 
D.a 562. 

22 C.J. p 952 note 53. 

BO. Tex.—Wacaser v. Bockland Sav. 
Bank, Civ.App., 172 S.W. 7«7. 


51. Tex.—^Pendleton v. Shaw, 44 S.- 
W. 1002, 18 Tex.Civ.App. 43«—Gra- 

V. Hawkins, 1 Tex.Unrep.Cas. 

514. 

52. N.J.—Osborne v. Tunls, 25 N.J. 
Law 633. 

22 C.J. p 962 note 57. 

53. Mass.—Blossom v. Cannon, 14 
Mass. 177—^Pejepscut v. Ranson, 14 
Mass. 145. 

54. Tenn.—^Burr v. Whlte Oak Lium- 
ber Co., 258 S.W. 798, 14« Tenn. 
191. 

Xnstrnmenta bsld admissible as an¬ 
clent documents, although less than 
thirty years of ag-e. 

^a.--Woods V. Montevallo CoaI, etc., 
Co., 3 So, 476, 84 Ala. 660, 5 Ain.S. 
R. 393. 

Pa.—Bverley v. Stoner, 2 Yeates 122. 
22 C.J. p 952 note 60. 

55. Conn.—Great Hlll Lake v. Cas- 
well, 11 A.2d 396, 126 Conn. 364— 
Mentz V. Town of Greenwich, 171 
A. 10, 118 Conn. 137. 

Biy,_Cooper V. WilUaanson, 22« S. 

W. 707, 191 Ky. 213. 
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Me.—^Landry v. Gignere, 147 A. 816, 
128 Me. 382. 

Mlch.—^Llvernash v. Be Iiorme, 175 
N.W. 177, 208 Mich. 295. 

Tex.—^Willlajms v. South Texas De- 
velopment Co., Civ.App., 138 S.W. 
2d 605, error refused, 

Va.—Keppler v. City of Rlchmond, 
98 S.B. 747, 124 Va. 692. 

22 C.J. P 962 note 69—2 C.J. p 1336 
note 37. 

Svldenee held suadent to show 
document to be more than thirty 
years old.—Sage v. I>ayton Coal & 
Iron Co., 261 S.W. 780, 148 Tenn. 1. 

Antignlty alone Is liurafteieiLt to 
warrant the admission of an instru¬ 
ment in evidence as an ancient doc¬ 
ument. 

N.Y.—^In re Marsh, 272 N.Y.S. 807, 
152 Misc. 454. 

B.I.—^Budlong V. Budlong, 136 A, SOS, 
48 R.I. 144. 

22 C.J. P 954 note 84. 

sa Tex.—Ardoin v. Cobb, CivALpp., 
186 S.W, 271. 

57. Tex.—Wacaser v. Rockland 
J Sav. Bank, Cir.App., 172 S.W. 737. 
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nuch as a stispicion opposed to its genuineness is 
tiMt tr* be unrcasr<naMy The date of an 

instninient is not, howcver, concliisive evidence of 
its and a presumption of antiquity arising 

from the date tr.ay ht* overcf»me by proof to the con- 
trary.*^’* If it bc established that the document has 
heen on record for over thirty years, this fact is 
stronpf evidence in favor of its ^eiiuineness, althoug-h 
it may r.ot ha ve been recorded in the place or man- 
ner required by law.si 

indorsements and ccrtificatcs. When the age of 
a document is under investigat ion, ali indor sements 
made thereon and certincates attached thereto which 
in any manner indicate its age are matters to be 
considered b^’ the jury,®- where they are of such 
a character as to show to a caiitious and discrim- 
inating man that they wouid not be there if the pa- 
per had been a forgery.®** Thus in view of the hab- 
it of recorders of deeds, which is uni'V'ersal and mat- 
ter of common knowledge, to indorse on the deeds 
themselves the fact and date of their registration, 
such certificates appearing on deeds are competent 
and sufficient evidence of the fact that the deeds 
were put on record during the year mentioned in the 
certificates.®* It has been held, however, that, 
where the papers themselves show that, if they are 
genuine, evidence of a very satisfactory character 
might bc produced to establish their actual antiquity 
and the genuineness of the indorsements on them, 
they will not be received in the absence of such evi- 
dence.®® 

Marks of age. The marks of age which a paper 
bears on its face, such as its tattered condition, its 
color, and the faded appearance of the ink may fur- 
nish evidence of the time of its exeeution which 
may be more or less strong according to circum- 
stances,®® but it has been considered that the credit 
to be given to these appearances has been lessened 
in modern times by advancement in the art of chem- 


istrj% with which skill in forgery has kept pace.®^ 

Copies. It has been said that a copy of a docu¬ 
ment alleged to be ancient cannot be used to estab¬ 
lish its age and the presumption arising therefrom 
of its proper exeeution.®® A copy of an instrument 
has, however, been held to be admissible, where it 
was offered to show the fact that there was such a 
paper as the original instrument in existence at the 
date the copy purported to have been made, and as 
bearing on the question of the antiquity of the orig¬ 
inal.®® 

c. Compntation of Age 

The age of an instrument, which Is claimed to be 
an ancient document, is to be computed from the date 
of exeeution to the day when it is offered in evidence. 

In computing the age of an ancient document, the 
time is to be reckoned from the date of exeeution^® 
to the day when the instrument is offered in evi¬ 
dence, and if the instrument is thirty years old 
when offered, it is not material that it was less than 
thirty years old when the action was commenced, 
since the competency of the evidence is to be deter- 
mined by the state of things at the time when it is 
offered.'^^ The thirty year period does not begin 
to run with respect to wills until the death of the 
testator, at least where possession under the instru¬ 
ment without other circumstances is relied on.'^® 

Where the instrument is required to he recorded, 
the view has been advanced that the age is to be 
computed from the time when it was recorded.'^® 

§ 748. Custody of Document 

In order to render an Instrument' admissible as an 
ancient document, it must be shown that it comes from 
the proper custody or depository. 

The general rule is that, in order to render an 
instrument admissible as an ancient document, it 
must be shown that it comes from the proper cus¬ 
tody or depository.'^^ The purpose of this rule is 


58; N.T.—Enders v. Sternbergh, t 
Abb.Dec. 31, 1 Keyes 264, 33 How. 
Pr. 464. 

22 C.J. p 953 note 65. 

59. IU.—^Whitman ▼. Henebeiry, 
73 IU. 109. 

22 C.J. P 953 note 68. 

60« Miss.—Palrly v. Fiairly, 38 
Miss. 280. 

22 C.J. p 953 note 67. 

61. Fla-—^Peninsular Naval Storea 
Co. V. Mathers, 119 So. 333, 340, 
96 Fla. 620, quoting Ck>xpiis JTixxls. 

22 C.J. p 953 note 71. 

62. N.T.—Jackson v. Laroway, 3 
JohnB.Caa. 283. 

Tex.—^Bell v. Hutchinga, Civ.App., 
41 S.W. 200. 

22 C.J. p 953 note 72. 


63. 111.—^Reuter v. Stnckart, 54 N.E. 
1014, 181 111. 529. 

22 C.J. p 953 note 73. 

64. XJ.S.—Apple^te v. Lexingrton & 
Carter County Min. Co., Ky., 6 S. 
Ct. 742, 117 U.S. 255, 29 L.Ed. 892. 

22 C.J. p 953 note 74. 

65. 111,—Smlth V. Rankln, 20 111. 14. 

66. Pa.—Commonwealth v. Ball, 121 
A. 191. 277 Pa. 301, 29 A.L..R. 626 
—Beaver Borough v. Cleveland & 
P. R. R. Co., 7 Pa.Dist. & Co. 157. 

22 C.J. p 953 note 68. 

67. Hl.—Smith. V, Rankin, 20 111. 
14. 20. 

22 C.J. P 953 note 69. 

168; Ga.—^Patterson v. Collier, 76 
I Ga. 419, 58 Am.R. 472. 
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69- TJ.S.—Williams v. Conger, Tex., 
8 S.Ct 933, 125 U.S. 397, 81 KEd. 
778. 

70. Ohio.—Wrlght v. Hili, 94 N.E. 
813, 83 Ohio St. 385. 

71- Tex.—Johnson v. Shaw, 41 Tex. 
428. 

22 C.J. p 953 note 80. 

72. N.Y.—Staring v. Bowen, 6 Barb. 
109. 

22 C.J. p 954 note 82. 

73. Tex.—^Bhrenberg v. Baker, Civ. 
App., 64 S.W. 436. 

22 C.J. p 954 note 83. 

74. Ala.—McMillan v. Aiken, 88 So. 
136, 205 Ala. 35. 

Ky.—Cooper v. Williamson, 229 S. 
W. 707, 191 Ky. 213. 
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to afford a reasonable assurance of the authenticity 
of the instrument,'^® and what constitutes proper 
custody in the particular case is a question for the 

determination of the court.76 

It is considered that the careful preservation of 
an instrument by persons interested in the subject 
matter raises an inference of genuineness.'^'^ Doc- 
uments are said to be in proper custody where they 
are in the place in which, and under the care of the 
person with whom, they would naturally be,'^8 as, 
for instance, where they are found among the fam- 
ily papers of the persons entitled thereto,'^® or 
where they are found in the hands of an agent of 
the parties beneficially interested.^O In such cases 
it is not necessary to account for their custody dur- 
ing the entire period of their existence.®^ A deed 
is in proper custody when found in the hands of 
an heir^^ or of the wife^^ o£ the grantee. On the 
other hand, a deed which has been in the posses- 
sion of the grantor ever since its alleged execution 
is not admissible under the ancient document rule.^^ 

No one custody will be deemed a necessary one^S 
nor can any custody be said to be improper if it is 
proved to have had a legitimate origin, or if the 
circumstances of the particular case are such as to 
render such an origin probable.S® Accordingly, the 
custody to be shown for the purpose of making a 
document evidence without proof of execution is 
not necessarily that of the person strictly entitled to 
the possession. It is enough if the person in whose 
custody the document is found is so connected with 
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the document that he may rcasonably be supposed 
to be in possession of it without fraud.^^ 

§ 749. Possession under Instrument and Oth¬ 
er Circumstances 

Whlle there is contrary authority, the general rule 
is that a deed may be introduced in evidence without 
proof of ita execution or without proof of possession 
thereunder, if such an account is gtven of the instrument 
as will, under all the circumstances, afford the presump- 
tfon that it is genuine. 

The rule as to what evidence in addition to proof 
of antiquity and that the document comes from a 
proper source is required to justify the admission of 
an ancient instrument in evidence without proof of 
execution is not entirely settled. The decisions are 
harmonious to the extent that, where possession of 
land has accompanied a deed or will, that fact fur- 
nishes sufficient evidence of its authenticity to jus¬ 
tify its admission.®® If property passes through 
several hands in the course of a given time, each 
keeping in his possession the deed given to him, the 
possession of all is equally under the first deed, 
which may be given in evidence as an ancient deed, 
although never seen by any but the first grantee to 
whom it was given.®® 

Where possession has not accompanied the deed, 
the cases are not entirely agreed as to what proof 
other than proof of possession will be sufficient to 
justify its admission.®® It has been held that proof 
of accompanying possession of the lands claimed to 
be embraced by the deed is indispensable to its ad- 
missibility as an ancient document,and it has 
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—Gates v. McCormick, 97 S.E. 
626, 176 N.C. 640. 

Okl.—^Kanimaya v, Choctaw Lumber 
Co., 294 P. 817, 147 Okl. 90, fol- 
lowed In Kanimaya v. Choctaw i 
Lumber Co., 294 P. 822 (two j 
cases), 147 Okl. 94. j 

Tenn.—Sage v. Dayton Coal & Iron 
Co., 251 S.W. 780, 781, 148 Tenn. 
1, Quotlng CorpTUB JHils—^Hlll v. 
Hili, 9 Tenn.App. 607, 513, citing 
Corpns Juris. 

Tex.—^Rlo Bravo Oil Co. v. Staley 
Oil Co., Civ.App., 138 S.W.2d 838, 
error granted. 

22 C.J. p 954 note 85. 

75. 111.—^Whitman v. Heneberry, 78 
111. 109. 

22 C.J. p 965 note 1. 

Althongli custody is not establlsli- 
ed deflnitely, an Instrument may be 
admitted as an ancient document, 
if the signatures are Identified and 
Its execution is proved, and it con- 
tains the other necessary elements, 
since the purpose of showing cus¬ 
tody is to pro ve genuineness.—^Kani- 
maya v. Choctaw Lumber Co., 294 P. 
817, 147 Okl. 90, followed in Kani¬ 


maya V. Choctaw Lumber Co., 294 P. 
822 (two cases), 147 Okl, 94. 

76. Okl.—^Kanimaya v. Choctaw 
Lumher Co., 294 P. 817, S21, 147 
Okl. 90, citing Ooxpns Jnxls, and 
followed in Kanimaya v. Choctaw 
Lumber Co., 294 P. 822 (two cases) 
147 Okl. 94. 

22 C.J. p 955 note 2. 

77. Tenn.—Sage v. Dayton Coal & 
Iron Co., 251 S.W. 780, 148 Tenn. 
1 . 

22 aJ. P 954 note 86. 

73 ;, Qa.—Gaskin v. Guthrie, 132 S. 

B, 764, 162 G€L 103. 

Pa.—Buck V. McArthur, 86 Pa.Super, 
49. 

22 C.J. p 954 note 88, p 965 note 92. 

79. Ohio—^Bell v. Brewster, 10 H.E. 
679, 44 Ohlo St. 690. 

22 C.J. p 966 note 93. 

80. Ga.—Thursby v, Myers, 57 Ga. 

I 155. 

[ 22 C.J. p 956 note 97. 

81. Tex.—Plores v. Hovel, Civ.App., 
126 S.W. 606. 

22 C.J. P 955 note 98. 

82. Mass.—In re Butrlck, 69 N.E. 
1044, 186 Mass. 107. 
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83. IU,—^Reuter v. Stuckart, 54 N.B. 
1014, 181 IU. 529. 

84. Ga.—Willlamson v. Mosley, 35 
S.E. 301, 110 Ga. 63. 

Tex.—^Heintz v. 0’Donnell, 42 S.W. 
797, 17 Tex.Civ.App. 21. 

85. Tex.—Plores v. Hovel, Civ.App., 
125 S.W. 606. 

8& Tenn.—Sage v. Dayton Coal & 
Iron Co., 261 S.W. 780, 148 Tenn. 1. 
22 C.J. p 954 note 90. 

87. Tex.—^Ward v. Cameron, Civ. 
App., 76 S.W. 240. 

22 C.J. p 965 note 91. 

88. Ga.—Gaskin v. Guthrie, 132 S. 
B. 764, 162 Ga. 103. 

22 C.J- p 955 note 3. 

89. U.S.—^Williams v. Conger, Tex., 
8 S.Ct 933, 125 U.S. 397, 31 L. 
Ed 778. 

N.H.~Waldron v. Tuttle, 4 N.H. 371. 

90. N.J.—^Havens v, Sea-Shore Land 
Co., 20 A. 497, 47 N.J.Eq. 366. 

91. N.T.—Jackson v. Blanshan, 3 
Johna 292, 3 Am.D. 485. 

22 C.J. p 956 note 6. 

Where there was adverse posse», 
sion of the land, and it did not ap- 
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cven been considered that possession for the full 
thirty years is required.®^ at least where possession 
is the only cifctimstance relied on to establish au- 
thcnticity.®3 In a numbcr of cases, however, it has 
been held that possession for a less period than thir- 
ty years will bc sufficient if there are other circum- 
stances tending to show the genuineness of the in- 
strument;^^ and indeed, it may be stated as the 
generally accepted nile that a deed may be intro- 
duced in evidence without proof of its execution or 
without proof of possession thereunder, if such an 
account is given of the instrumcnt as will under ali 
the circumstances afford the presumption that it is 
genuine,^® Thus the facts that important transac- 
tions have taken place under the deed^® or that the 
pcrsons claiming thereunder have paid taxes on 
the land,®7 especially in the case of wild and uncul- 
tivated land,®® have been considered as circum¬ 
stances tending to confirm the presumption of au- 
thenticity. Contemporaneous official acts may be 
considered in detennining the genuineness of the 
deed, in the absence of proof of possession.®® 

Ancient documents coming out of proper custody 
and purporting on the face of them to show the ex- 
ercise of ownership, such as a lease or a license, may 
be given in evidence without proof of possession or 
payment of rent under them, as being in themselves 
acts of ownership on the part of the lessor or li- 
censor and hence proof of possession in him, at 
least where such acts of ownership are accompanied 
by other evidence showing enjoyincnt consistent 
with such ownership.^ 

§ 750. Dcfects or Irregularities 

Althouah there is authority that an fnstrument, which 


fs not valld on Its face and which does not contain every 
essentlal requirement of the law under which It was 
made Is Inadmissible as an ancient document, this rule 
is not always applied. 

The principle has been broadly laid down that the 
rule allowing ancient documents to be introduced in 
evidence without proof of their execution embraces 
no instrument which is not valid on its face and 
which does not contain every essential requirement 
of the law under which it was made.^ Neverthe- 
less in a number of cases instruments have been 
held admissible as ancient documents, although they 
showed on their face that they were in some re- 
speets defectively or irregularly exeeuted,® although 
they were improperly or insufficiently acknowl- 
edged,^ or although they are unrecorded or improp¬ 
erly recorded.® It has been held proper to admit 
in evidence a certified copy of a deed which has 
been of record more than thirty years, although not 
acknowledged as required by the law in force when 
it was exeeutedbut there is authority for the view 
that, in the absence of a proper acknowledgment 
and proper certificate of such acknowledgment of 
the execution of a deed, no lapse of time will make 
admissible as an ancient instrument a certified copy 
from the record of such deed,I 

§ 75L Suspicious Circumstances 

In order to be admissible as an anclent document, a 
paper must be free from suspicion and have the appear* 
ance of genuineness. 

In order to be admissible as an ancient document, 
a paper must be free from suspicion and have the 
appearance of genuineness.® 


pear that the grantee named in an 
ancient deed was ever in posaes- 
slon, the deed was inadmissible 
without proof of execution.—^Towns 
T. Spurlin, 115 S.E1 487, 164 Gsu 782. 
98. IT.S,—Clarke v. Courtney, Ky., 
5 Pet 819, 8 L.Bd. 140. 

NT.T.—JTackson v. Blanshan, 3 Johns. 

292, 3 Am.D. 485. 

22 C.X p 956 note 7. 

93. Va.—^Nowlin v. Burwell, 76 Va. 
551. 

22 C.J. p 956 note 8. 

94. Miss.—^Nixon r. Porter, 34 Miss. 
697, 69 Am.l>. 408. 

22 CJ. p 956 note 9. 

96. Ga,—Gaskin v. Guthrle, 132 S.E3. 

764, 162 Ga. 103. 

22 CU. p 956 note 10. 
Contamporaaisoiui poMaMdon IngxahL. 
tor 

Anclent deed in chain of title Is 
admissible in evldenoe evea agalnst 
stranger to title without proof of 
contemporaneous possession in gran- 


tor when deed is of so remote a pe¬ 
riod that living persons cannot be 
found who can testify as to actual 
possession.—^In re Marsh, 272 N.T.S. 
807, 152 Misc. 454. 

9eL 111.—Bucklen v. Hasterlik, 61 
I11.APP. 132, afflrmed 40 N.E. 561, 
155 111. 423. 

97. S.C.—^Thompson v. Branno, 14 
S.a 642. 

22 C.J. p 967 note 12. 

98. Ala.—Whlte v, Farris, 27 So. 
259, 124 Ala. 461. 

22 G.J. p 957 note 13. 

99. U.S.—Hodge V. Palms, Mlch., 
117 P. 896, 54 aOA. 670. 

1- Mass.—^Boston v. Richardson, 
105 Mass. 351. 

22 QJ. p 957 note 15. 

2. Ala-—^Messer-Johnson Realty Co. 
v. Securlty Savings & Loan Co., 
94 So. 734. 208 Ala. 641. 

22 OJ. p 957 note 16. 
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846. 197 N.C. 616. 

22 C.J. p 957 note 17. 

4. U.S.—^Williams v. Conger. Tex., 
8 S.Ct. 933, 125 U.S. 397, 31 L.Ed. 
778. 

22 C.J. p 967 note 18. 

5. Ohio.—^Burgan v. Siegman, 9 
Ohio App. 84. 

22 C.J. p 957 note 19. 

& 111.—Bradley v. LigMcap, 66 N. 

E. 546, 201 111. 511. 

22 C.J. p 967 note 20. 

7. Tex.—Hili v. Taylor, 14 S.W. 366, 
77 Tex. 296. 

8. Ala.—^McMillan v. Aiken, 88 So. 
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22 CJ. p 967 note 22. 

Necessity of explanation of altera- 
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g 752 . -- Circumstances Appearing from 

Extraneous Evidence 

WhUa an fnstrument presented as an ancient docu* 
ment is not rendered fnadmfssible by the fact that an 
atndavit has been made attacklng it as a forgery, Its 
genuineness may be attacked, aftep Its admission, by 
the Introduction of evidence at the trial. 

An instrument presented as an ancient document 
is not to be rejected because of extraneous evidence 
concerning it,^ and accordingly the fact that an af- 
fidavit has been made attacking the document as a 
forgery, or otherwise impeaching its genuineness, 
has been held not to affect its admissibility,iO al- 
though it may be shown to be a forgery or attacked 


on other grounds after its admission, by the intro- 
duction of evidence at the trial.ii If an instru¬ 
ment would be an ancient instrument subject to rec- 
ord and duly recorded at such a time that the rec- 
ord would be ancient, a certified copy of the rec- 
ord is, under some statutes, admissible cven as 
against an affidavit of forgery,at least when an 
affidavit of the loss of the original is filed.^® It has 
been held, however, that in such case the burden is 
on the party offering the deed to show the exist- 
ence and exeeution of the original, although it ap- 
pears from the certified copy that the original was 
more than thirty years old.^^ 


F. COMPELUNa PRODUCTIOJT OF DOCUMENTS 


§ 753, Public Record or Document 

Courts have powsr to compei productiori of publie 
records and documents, but will exerclso this power only 
where nccessary. 

The courts have power to compei the custodian 
of publie records and documents to produce them 
in court for inspection, and to be used as evidence 
when material and necessary;i5 an^j whenever it 
is made clearly to appear in a proper manner that 
their production is necessary and material for the 
support of either a cause of action or defense, or 
the promotion of publie justice, the power should 
he exercised.1® However, the power should not be 
exercised where such exercise is not shown to be 
necessary,as where certified copies could be ob- 


tained^® or where the party making application for 
the production of the record is not shown to have 
any rights or interest therein.i® 

§ 754. Private Writing by Adverse Party 

Under or apart from statutes to that effect, a party 
may be requfred to produce pertinent documents In his 
possesslon for use as evidence on the trfal by his ad- 
versary. 

While at common law the courts did not have the 
power,20 which courts of equity had,2i to compei 
a party to produce a document in his possession for 
use on the trial, it is generally held that the courts, 
whether of common law or of equitable jurisdic- 
tion,22 have the power to order the production of a 


tlons, interlineations. and eraaures 
see Alteration of Instruments § 
18. 

9. Tex.—Williams v. Conger, 49 
Tex. 682. 

22 C.J. p 958 note 32 [a]. 

10. Tex.—^Bmory v. Bailey, 234 S. 
W. 660, 111 Tex. 337, 18 A.L..R. 
901, reverslng, Clv.App., 181 S.W. 
831—^Niles v. Houston Oil Co. of 
Texas, Clv.App., 288 S.W. 614. 

22 C.J. p 968 note 33. 

11. . Ga,—^Albright v. Jones, 31 S.B3. 
761, 106 Ga. 302. 

22 C.J. p 958 note 84. 

■vldexLce was liSld InsnAoleiit to 
Show that title bond found thirty 
years after date of exeeution in 
possession of husband of named 
purchaser had not in fact been ex- 
ecuted.—^Russell v. Tipton, 235 S.W. 
763, 193 Ky. 305. 

18. Tex.—^Ehnory v, Bailey, 284 S. 
W. 660, 111 Tex. 337, 18 A.L.R. 
901, reverslng,"" Clv.App., 181 S.W. 
831—Chapman v. Kellogg, Com. 
App., 262 S.W. 161, reversing 
Kellogg V. Chapman, Civ.App., 
201 S.W. 1096—^Liovlng County v. 
Higginbothain. av.App., 116 S.W. 


2d 1110, error dismissed—Conrad 
V. Hughes, Civ.App., 196 S.W. 1181. 

13. Tex.—^Holmes v. Coryell, 68 
Tex 680. 

14. Ga.—^Bentley v. McCall, 46 S.E. 
645, 119 Ga. 530. 

15« 111.—I>unham v. Chicago, 55 111. 
867. 

22 C.J. p 958 note 38. 

Compelling production of publie rec¬ 
ords by: 

Statutory proceeding for discovery 
see Discovery 5 7l a (4). 

Subpoena duces tecum see the C. 
J.S. title Witnesses 5 26, also 70 C. 
J. p 48 note 14—p 65 note 71. 

Right of accesa to, and inspection 
of, publie records generally see 
the C.J.S. title Records § 35. also 
53 C.J. p 628 note 60—634 note 
68 . 

le. Ky.—^Miller v. Price, 86 S.W.2d 
162, 163, 260 Ky. 488, quoting 

Coipus Jnils. 

22 C.J. p 958 note 38. 

17 , Ga,—City of Atlanta v. Georgla 
Ry. & Power Co., 100 S.B, 442, 
149 Ga. 411. 


10. Ga.—City of Atlanta v. Georgla 
Ry. & Power Co., supra. 

22 C.J. p 959 note 40. 

10 111.—Dunham v. Chicago, 55 111. 
357. 

22 C.J. p 959 note 41. 

80. Ark.—Cross v. Johnson, 30 Ark. 
396. 

Bemedles of part^; seoondaxy svl- 
desioe 

(1) The only remedy of a party 
seeking such evidence was to serve 
on his adversary a notice to produce. 
—Cross V. Johnson, 80 Ark. 396—22 
C.J. p 959 note 48. 

(2) However, notice to produce 
gave him no rights with respect to 
actual production of documents, but 
served only to lay foundatlon for 
introduction of secondary evidence 
of their contents.—^Merchants' Nat. 
Bank V. Boston State Nat. Bank, C. 
CMass., 17 P.Cas.No.9.448, 8 Cllff. 
201 . 

22 C.J. p 959 note 49. 

81. Pa.—Wllls v. Kane, 2 Grant 47. 

82. N.C.—Whltten v. Western Un¬ 
ion Tei. Co.. 54 BJEl 289, 141 N.C. 
861. 
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dociimcnt which contains cvidcncc pertinent to the 
issue and is in the possession or control of a party 
for use in cvidcncc by his advcrsary,23 Jn many cas¬ 
es under statiitcs to that effcct.-'* 

While s<'me statutes so providins^ are confined in 
thcir npcration tu actions at law,-® other statutes 
arc brnadcr in their cffcct and apply to ali actions 
or procccdingfs, whethcr the relief soug'ht is Icgal 
or cquitablc,-® inchiding’ pcnal actions."^ Statutes 
providinij that parries to an action are subject to 
examination just as any other witness would be 
have bccn held to authorize the courts to compei the 
production of documcnts which are claimed to be 
ncccssary for use on the trial, provided such docu¬ 
mcnts are in court and in the possession of the per- 
son to whom the order is addressed.28 Under or 
wdthout reference to a statute so providing, a court 
may require the production of a writing containing 
contradictory statcmcnts of a witness for use in 
cross-examining the witness but under such a 
statute the court cannot require the production of 
the writing at the request of a party conducting its 
examination in chief.^® 

In addition to the power of the court and the 
right of a party to compei the adverse party to pro¬ 
duce documents on the trial for use as evidence. 


as considered in this and the following sections, the 
production of documents as evidence may be com- 
pelled by a subpcena duces tecum, as appears in the 
C.J.S. title Witnesses § 25, also 70 CJ. p 48 note 14 
-p 55 note 71, and the production of documents for 
the purpose of inspection and examination may be 
compelled by a bili of discovery, or by stalutory dis- 
covery proceedings, see Discovery §§ 18, 69--87. 

Parties zvithin nde. A Corporation may be re- 
quired to produce its books and papers where it is 
a party to an action and the officers of an or- 
ganization, where parties to an action, may be re- 
quired to produce the books and records of the or- 
ganization.®^ 

I 755. - Notice to Produce 

A notice to produce is ordinarily a prerequisite to an 
order compelling the production of books and documents. 
Among other requirements, the notice shouid clearly 
Identify the desired documents and shouid give a rea- 
sonable time for their production. 

A notice to produce documents which the party 
giving the notice desires to introduce in evidence 
is ordinarily a prerequisite to the obtaining of an 
order of the court compelling the production of the 
papers and this is so, even though the papers 
are in the town or neighborhood where the case is 


83. Conn.—^Kane v. New Idea Real- 
ty Co.. 133 A, 686, 104 Conn. 608. 
Minn.--State v. MinneapoUs Cold 
Storage Co., 184 N.W. 854, 150 
Minn. 208. 

22 C.J. p 959 note 61. 

SssezLtlal power 

Such power is essential to due ad- 
mlnistration of justice. 

Xja.—Godel v. McLanahan, 2 Mart. 
N.S. 435. 

N.C.—^Whitten v. Western Union 
Tei. Co., 64 S.E. 289, 141 N.C. 361. 
22 C.J. P 959 note 53. 

azerolse m prejudidal 

Exercise of this power involves no 
prejudlce to rights of parties re- 
qulred to disclose evidence.—^Whlt- 
ten V. Western Union Tei. Co., su¬ 
pra—22 C.J. p 969 note 64. 

Seluetaaoo to exercise 

It has heen held that, while there 
are some circumstances under which 
production of papers or books will 
be ordered, the court will not ordi¬ 
narily so order.—Golden v. Conner, 
8 So. 148, 89 Ala. 698. 

DoouziieDts Ix cout 

<1) Where a party to an action 
hAii in his possession in court docu¬ 
ments which would be competent 
evidence agalnst hlm, adverse par¬ 
ty may, under proper circumstances, 
be entltled to an order permltting 
the inspection and use of themu— 
Cordi V. Garcia, 102 P.2d 820, S9 Cal. 


App.2d 189—22 C.J. p 959 note 61 [c] 

( 1 ). 

(2) Trial court may and shouid re¬ 
quire production of any pertinent 
documentary evidence which may il¬ 
lustrate issue and which is within 
power or custody of anyone then 
personally In court, except where 
disclosure is prevented by privilege. 
—Hamlin v. Lupo, 101 S.B. 5, 24 Ga. 
App. 408—^Atlantic Coast Line R. Co. 
V. Hili, 77 S.E. 316, 12 Ga.App. 392. 
22 C.J. p 959 note 51 [c] (2). 

24. Ala.—^Ex parte Hart, 200 So. 783, 
240 Ala. 642. 

Kan.—Brown v. Meyer, 21 P.2d 368, 
137 Kan. 553. 

N.C.—^Rivenbark v, Shell Union Oil 
Corporation, 8 S.E.2d 919, 217 N.C. 
592. 

22 C.J. p 959 note 55. 

Purpose of suoli statutes is to pre- 
vent necesslty of instituting suits 
in equity to obtain from adverse par¬ 
ty in suit at law production of pa¬ 
pers relating to litigated Issue.— 
Geyger v. Geyger, C.C.Pa., 10 P.Cas. 
No.5,375, 2 Dall. 332. 

25. U.S.—^Merchants* Nat. Bank v. 
Boston State Nat. Bank, C.C.Mass., 
17 P.Cas.No.9,448, 3 Cliff. 201. 

22 C.J. p 960 note 57. 

2& Ga.—Georgia Iron & Coal Co. v. 
Etowah Iron Oo., 30 S.E. 878, 104 
Ga. 395. 

22 C.J. p 960 note 58. 
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27. U.S.—American Banana Co. v. 
United Prult Co., C.C,N.T., 163 P. 
9'43. 

22 C.J. p 960 note 69. 

28. Conn.—^Banks v. Connecticut R 
& Lighting Co., 64 A. 14, 79 Conn. 
116. 

Chio.—Tenney v. Arnold, 165 N.B. 
751, 30 Ohlo App. 612. 

29« Va.—Chesapeake & O. R. Co. v. 
Swartz, 80 S.E. 668, 115 Va 723. 

30. Va—^Norfolk & W. Ry. Co. v. 
Wilkes' Adm'r, 119 S.E. 122, 137 
Va 302. 

31. N.C.—^Rivenbark v, Shell Union 
Oil Corporation, 8 S.B.2d 919, 217 
N.C. 592. 

32. U.S.—^United Mine Workers of 
America v. Coronado Coal Co., 
Ark., 258 P. 829, 16-9 C.C.A. 649, re- 
versed on other grounds 42 S.Ct. 
670, 269 U.S. 344, 66 L.Ed. 976, 27 
A.L.R. 762, certiorari denied and 
leave to present petltion granted 42 
S.Ct. 687. 

33. U.S.—Thompson v. Seldon, B. 
C., 20 How. 194, 16 L.Ed. 1001. 

Ala—Ex parte Hart, 200 So. 783, 240 
Ala 642. 

Mo.—^Norton v. Giffln, 286 S.W. 144, 
221 Mo.App. 834. 

22 C.J. p 960 notes 65, 66. 

As prerequisite to admlsslon of sec- 
ondary evidence see infra §§ 843- 
849. 
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on However, it has also been held that the 

court is not required to deny the motion to compel 
productiori for failure to give notice to produce 
that notice to produce is not necessary where the 
adverse party has disclaimed possession of the doc- 
ument and even existence of the document;^^ and 
that, where the forni of the action or the pleadings 
gives a party notice to be prepared to produce a 
written instrument, no other notice to produce is 
necessary.3'^ While it has been considered that, 
even though a document is in court, a party cannot 
compel its production without having given notice 
to produce it,38 the more general view is that no 
formal notice to produce is necessary if the papers 
are in court.^® 

Form and contents. As a general rule the no¬ 
tice to produce papers should be in writingj-^O al- 
though a parol notice may be sufficienti^ The no¬ 
tice should embody a description of the document 
sufficient to identify it and to apprise a man of or- 
dinary intelligence of what is demanded,^^ it is 
not necessary that it should specifically call for the 
production of the paper from “term to term.’*^^ Jt 
is not necessary that the notice to produce should 
he sworn toi^ 

Successive trials^ It has been held that, where 
a party to a suit gives the adverse party notice to 
produce a paper at the trial, such notice is suffi¬ 
cient for the production of the same paper at any 


subsequent trial of the same causei® 

Tbnc for giving, The notice should allow a rea- 
sonablc time for the production of the papers called 
for,^® but the exigencics of a parlicular case may 
warrant a notice shorter than would usually be re- 
quiredi^ A notice given at the trial is not ordi- 
narily sufficient,^^ unless the desired papers are 
readily accessible and easily produccd,'*^* and no de- 
lay in the trial will resuit from granting the de- 
mand for production.®*^ 

Who m<iy bc given notice. Notice to produce 
books and papers may be given to either the party 
or his attomey.®! 

§ 756. -Application to Court and Action 

Thereon 

To compel production of papers applicatiori must be 
made to the court on notice to the adverse party. The 
proposed order must be, and must be shown to be, neces¬ 
sary and proper. The granting or refusal of the order 
Is discretionary wlth the court. 

The power of the court to compel the production 
of documents is usually invoked by motion or rule®^ 
which may properly bc made before trial,or even 
after the trial has begim if no dclay in the trial is 
thereby occasioned.®^ The application must be 
made on notice to the adverse party®® or his attor- 
ney,®® at least where such application is made be¬ 
fore trial,57 or where the party is not present in 


Afi couferrliiff antliortty oil court 
Failure to produce on reasonable 
demand writings which are material 
to issue confers authority on court 
to compel production by proper proc- 
ess .—Cregg v. Puritan Trust Co., 129 
N.E. 428, 237 Mass. 146. 

34 . Qa.—^Brand v. Kennedy, 71 Ga. 
707. 

35. Or.—^Houk V. Gilmore, 259 P. 
891, 122 Or. 498. 

36- La.—Harkness v. I/egrgrett, 131 
So. 190, 171 La. 406. 

37. Me.—Kellar v. Savage, 20 Me. 
199, 203. 

22 C.J. p 961 note 81. 

38. N.J.—Watkins v. Pintard, 1 N. 
J.Law 378. 

36- lowa.—Coyle v. Sawyer, 200 2T. 

W. 721, 198 lowa 1022. 

22 C.J. p 960 note 69. 

40. Tenn.—^Burka v. Stewart, 9 
Helsk. 175. 

41. Tenn.—Burke v. Stewart, supra. 

42. Ga.—Georgia Iron & Coal Co. v. 
Btowah Iron Co., 30 S.E. 878, 104 
Ga. 895. 

22 C.J. p 961 note 79. 

N^otlce held snfflolexit 

—Stone v. Jarbalo State Bank, 
192 P. 839, 107 Eian. 496, denying 


rehearing 190 P. 1094, 107 Kan. 
332. 

Votioe held too vagne 

Notice to defendants in attachment 
to produce all paid checks, all vouch- 
er check records, bank statements, 
and all Communications between de¬ 
fendant and another party, al though 
calling for some documents suffl- 
ciently described and pertinent was 
too vague and extensive to authorize 
peremptory order for production of 
papers and Judgment as in case of 
default on failure to produce them. 
—^Pluker V. Bsjik of Union Point, 
173 S.E, 149, 178 Ga. 297. 

43- Ga,—Carrington v. Brooks, 48 S. 
E, 970, 121 Ga. 260. 

44- Ga.—Atlantic Coast Line R. Co. 
V. Hili, 77 S.E. 316, 12 Ga.App. 392. 

45. Me.—^Rawson v. Knight, 73 Me. 
3‘40. 

46- Tenn.—^Burke v. Stewart, 9 
Heisk. 175. 

47« Ga.—Adel v. Woodall, 50 S.E. 

481, 122 Ga. 535, 538. 

22 aJ. p 961 note 73. 

48- Cal.—Avery v. Wiltsee, 171 P. 

96. 177 Cal. 484. 

22 C.J. p 961 note 74. 

46. Del.—^Lupton v. Underwood, 86 
A. 965, 26 Del. 519. 
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Tex.—Hili V. Houser, 115 S.W. 112, 
61 Tex.Clv.App. 359. 

60. Tex.—^Hill v. Houser, supra. 

22 C.J. p 961 note 76. 

51- Mass.—Thayer v. Middiesex 
Mut. Flre Ins. Co., 10 Pick. 326. 
Tenn —^Burke v. Stewart, 9 Heisk. 
175. 

52. Ala.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

22 C.J. p 961 note 83. 

53. U.S.—laaigi v, Brown, C.C.Mass., 
12 P.Cas.No.6,993, 1 Curt, 401— 
Merchants’ Nat. Bank v. Boston 
State Nat. Bank, C.C.Mass., 17 F. 
Cas.No.9,448. 3 Cliff. 201. 

54- La.—Wolff V. Wolff, 17 So. 126, 
47 La.Ann. 548. 

55- Ala,—^Ex parte Hart, 200 So. 
783, 240 Ala, 642. 

111.—^Red Star Laboratories Co. v. 

Pabst, 194 N.B. 734, 359 IIZ, 451. 
22 C.J. p 961 note 86. 

66- IT.S.—Lowenstein v. Carey, D. 
C.M1SS., 12 P. 811—Geyger v, Gey- 
ger, C.C.Pa.. 10 P.Cas No.6,376, 2 
Dall. 332. 

57. U.S.—^lasigl v. Brown, C.C.Mass.» 
12 P.Cas.No.6.993, 1 Curk 401. 
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pcrson or by cotinsel when the motion is niade.®^ 
The notice miist allow a feasonable time for the 
party to appear and show cause, if he has any, 
vvhy tho pnxluction ni the documents should not 
ordered;^^' and it should state that the party by 
whom it is g^ven intends to move for an order for 
the production of the documents,®® and also that he 
intends to move for a judgment of nonsuit or by 
default, in case of noncompliance, where the statute 
gives him such right.®! 

The party who is called upon to produce docu¬ 
ments may, in opposition to the motion or rule, show 
by affidavit that he has no such books or papers 
in his possession or under his control,®^ or any oth- 
er reason which he may have why production should 
not be required of him.®® 

Necessity and propriety of requtring production. 
It is essential, and it is incumbent on the moving 
party, to show in its moving papers that the pro- 
posed order is necessary and proper;®^ and it has 
been hcld that a court has no power to require the 
production of documents where the essential con- 
ditions are not shown to exist.®® Thus applicant 


must show that the paper exists,®® describing it with 
reasonable certainty,®^ and must show also that it 
is in the possession or under the control of the oth- 
er party,®® that it is pertinent and material to the 
issue,®® and that the case is such that a court of 
equity would compel a discovery.*^® It is sometimes 
required that the application shall state the facts 
which the moving party expects to prove by the 
documents whose production he seeks.^l Ordinarily 
the existence of the conditions rendering it proper 
to require production should be shown by aifida- 
vit,*^® but under some statutes no affidavit is re¬ 
quired in connection with a motion for the produc¬ 
tion o£ documents,and a statement by the moving 
party^s attorney in open court has been regarded as 
sufficient.74 The materiality of the evidence sought 
to be secured should be certified to by the counsel 
of the moving party.*^® 

Detennination. A motion for production of doc¬ 
uments should be decided before trial of the issues 
in the case.76 While the granting or refusal of the 
order is a matter resting in the discretion of the 
trial court,77 its discretion should be firmiy exer- 


58. Ind.—Globe Acc. Ins. Co. v. Hel- 
wigr* 41 X.E. 976, 13 Ind.App. 539, 
65 Am.S.R. 247, 

SS, U.S.—Lowenstein v. Carey, D.C. 

Miss., 12 P. Sll. 

22 C.J. p 961 note 90. 

Wliat coastitates raasonabl* tlsia 
It has been considered that notice 
should allow such time as would be 
sufficient for preparation to try issue 
of fact.—Kose v. King, 5 Serg:. & R., 
Pa., 241. 

ea U.S.— Bas V. Steele, C.C.Pa., 2 
P.Cas.N'o.l,0S8, 3 Wash.C.C. 381. 
61. tr.S. —^Bas V. Steele, supra, 
ea. U.S. —liowenstein v. Carey, D.C. 
Misa, 13 F. Sll. 

63. U.S.—^tiowenstein v. Carey, su¬ 
pra. 

111.—^Red Star Laboratories Co. 
V. PahBt, 194 N.EI 734, 369 111. 451. 
22 O.J. p 961 note 94. 

Application held propaz 
Conn.—Kane v. New Idea Realty Co., 
133 A. 686, 104 Conn. 608. 

Doensuot pravioiiiay objaotod to 
Where Introductlon of copy of wlll 
was successfully objected to, and 
orlfiTinal was introduced, objectinsr 
XMLTty could not subseauently require 
production of copy for his own use. 
—Graham v. Hopklns, 28 S.£L 609, 
101 Ga. 121. 

ProdnctloiL lield not neceMaxy 
Production of evidence in hands 
of adverse party cannot be required 
merely to save one the burden of ob- 
tainlng his own evidence.—^Lehan v. 
attlca«ro A N. W. Ry. Co., 172 N.W. 
737, 169 Wls. 327. 


65. U.S.—^Merchants* Nat. Bank v. 
Boston State Nat. Bank, C.C.Masa, 
17 P.Cas.No.9,448. 3 Cliff. 201. 

Minn.—State v. Minneapolis Cold 
Storaffe Co., 184 N.W. 864, 160 
Minn. 208. 

TiolatioiL of oonstitntioiL 
It has been held that compellingr 
production of documents, where no 
foundation as to necessity and pro¬ 
priety has been laid, constitutes vio- 
lation of constitutional prohibition 
a^nst illesTal searches and selzures. 
—^Hirshfeld v. Dana, 223 P. 451, 193 
Cal. 142. 

ee. U.S.—^Buell V. Connecticut Mut 
L. Ins. Co., aC.Ohio, 4 P.Cas.No. 
2,103. 

22 C.J. p 962 note 96. 

817. Ala.—^Burch v. In^ham Lumber 
Co., 102 So. 19, 212 Ala. 204. 

S.C.—Sirrine v. C. B. Graham Trust 
Fund, 134 S.EL 416, 136 S.C. 44$. 
22 C.J. p 962 note 97. 

68. Go.—^Vlrglnia-Caxolina Chemical 
Co. V. Hollis, 99 S.E. 154, 23 Ga. 
App. 634. 

Teae.—^Zurich GeneraU Accident & Lia- 
bllity Ins. Co. v. Thompson, Civ. 
App., 47 S.W.2d 683, error dis- 
missed. 

22 C.J. p 962 note 93. 

68. Ala.—^Burcb v. Ingrham Lumber 
Co., 102 So. 19, 212 Ala. 204. 

CaL—^Barrington v. Pacific Electric 
Ry. Co., 266 P. 667. 83 Cal.App. lOO. 
Ga.—^Vir^nla-Carolina Chemical Co. 
V. HolUs, 99 S.E. 154, 23 GaA.pp. 
634. 

IlL—^Red Star Laboratories Co. v. 
Pabst, 194 N.E. 734, 859 111. 451. 
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Mass.—^Woods v. Woods, 3 N.E.2d 
837, 296 Mass. 238. 

Minn,—^Plarmers* & Merchants* State 
Bank of New York Mills v. Nation¬ 
al Surety Co., 203 N.W. 969, 163 
Minn. 267—-State v. Minneapolis 
Cold Storage Co., 184 N.W. 854, 
150 Minn. 298. 

Wis.—^Kellner v. Chrlstlansen, 172 N. 

W. 796, 169 Wis. 390. 

22 C.J. p 962 note 99. 

Alleglaig oonoIusioiL 
Allegation that certain papers, tn 
possession of defendant, were neces¬ 
sary in trial of actlon Is Insufficient, 
as belng a concluslon, and not alleg- 
ing the facts showlng the materiality 
and necessity of the papers.—J. E. 
Burleson Mica Co. v. Southern Ex¬ 
press Co., 109 S.B. 853, 182 N.C. 669. 
7a U.S.—^Merchants* Nat Bank v. 
Boston Nat. Bank, C.C.Mass., 17 F. 
Cas.No.9,448, 3 Cliff. 201. 

71- U.S.—^Lowenstein v. Carey, D.C. 

Miss., 1*2 P. 811. 

22 C.J. p 962 note 2. 

72. Pa.—^Rose v. King, 5 Serg. & R, 
241. 

22 C.J. p 962 note 3. 

73. N.C.—^McDonald v, Carson, 95 
N.C. 877. 

74. Ga.—^Atlantic Coast Line R. Co. 
V. Hili, 77 S.B. 316, 12 Ga.App. 392. 

75. U.S.—Lowensteln v. Carey, D.C. 
Miss., 12 P. 811. 

7a Pa.-^Rose v. iUng, 5 Serg. & R 
241. 

77. D.C.—Douglas v. Washington 
Terminal Co., 298 P. 199, 54 App. 
D.a 326. 
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cised where the necessity and propriety of com- 
pelling production of the papers appear.’* Under 
certain conditions, where the inconvenience or ex¬ 
pense of producing the books or papers would be 
very great, the court may refuse to require the pro¬ 
duction of the documents.” 


Order. An ordcr of court requiring the produc¬ 
tion of papers is necessary to impose on the party 
having possession or control thereof an absolute ob- 
ligation to produce them,®® or render hini subject 
to the consequences of nonproduction.*^ The order 
should conform to statutes authorizing such or- 
ders,®® should prescribe a reasonable time for com¬ 


or.— Houk V. Gilmore, 259 P. «91, 
122 Or. 498. 

22 C.J- P 962 note 10. 

GraAtinff order held error 

In an action against officers for 
false imprisonment, in connection 
with an investlgation of a murder 
charge. It was held that it was error 
to require defendant^s counsel to fur- 
nish plaintifCs counsel with tran- 
script of testimony taJcen on a hear- 
ing before a xnagistrate.—Balley v. 

200 N.W. 148, 228 Mich. 838. 

jpafixsal held noi! error 

(1) In a tax proceeding it was 
held that the trial court was Justi- 
fled in concluding that the produc-j 
tlon of defendanfs books was de- 
manded to enable the state*s repre- 
sentatives to flsh for evidence and 
in declining to require their produc¬ 
tion.—State V. Minneapolis Cold Stor- 
age Co., 184 N.W. 864, 150 Minn. 208. 

(2) In claim ca.se, refusing to or¬ 
der production of Instruments men- 
tioned in general notice to produce, 
and holding that claimant had suf- 
aciently complied with notice, was 
held not abuse of discretion.—Maeon 
Shoe Co. V. Bquitable Loan Co„ 169 
S.B. 3T7, 46 Ga,App. 841. 

(3) In action for personal injuries, 
trial court did not commit reversible 
error in refusing to compel the pro¬ 
duction of reports submitted to 
plaintiffs physician by specialists 
who had exammed plaintiff, which 
were sought by defendant for pur- 
pose of cross-examination of plain- 
tifTs physician.—Cordi v. Garcia, 102 
P.2d 820, SS Cal.App.2d 188. 

(4) It has been said that, if court 
flnds that deeds are actually on rec- 
or^, It will not order production of 
ori^nals “merely as a cheap mode 
of procuring evidence**, unless some 
special reason therefor is shown.— 
Geyger v. Geyger, C.C.Pa., 10 F.Cas.! 
No.5,375, 2 Dall. 382. 

Doouments tnxned over to oourt 
Courfs tuming over to plaintiff 
document called for by latter and 
given court for Inspection was with- 
in court*s discretien.—Elane v. Naw 
Idea Realty Co., 133 A. 88*6, 104 Conn. 
608. 

X>eialel of ezlsteaoe of papers 

(1) Court is not bound to refuse 
to order production of papers mere- 
ly because party in whose possession 
they are alleged to be does not admit 
their existence.—^People v. Newaygo, 
49 N.W. 921, 41 Mich. 268. 

32C.J.S.—43 


78- U.S.—Merchants* Nat. Bank v" | 
Boston State Nat. Bank, C.C.Mass.. | 
17 F.Cas.No.9.448, 3 Cliff. 201. 

111.—See La Salle Mortgage & Bis- 
count Co. V. Horan, 30 N.E.2d 785, 
ilrst case, 307 IlLApp. 547. 

Order held warzanted 

(1) Plaintiff making required affi- 
davit, after giving notice of applica- 
tion to produce writing, was enti- 
tled to order requiring insurer to 
produce letter.—Supreme Life & Cas- 
ualty Co. V. Wall, 23 S.W.2d 261, 180 
Ark. 895. 

(2) In action for injuries sustained 
at gasoline ftlling station, court did 
not err in requiring corporate de¬ 
fendant to produce at trial liability 
Insurance policy, with its letters and 
telegrams calling on insurer to de- 
fend case, on notice supported by af- 
fldavit that such policy, call on In¬ 
surer to defend suit, and insurer's 
defense thereof constituted xnaterial 
evidence that filling station was un¬ 
der corporate defendant*s manage- 
ment and contrai.—^Rivenbark v. 
Shell Union Oil Corporation, 8 S.B.2d 
9'19, 217 N.a 692. 


(3) Order requiring production of 
papers is particularly warranted 
when it appears that there is just 
ground to apprehend that delay will 
defeat action of court, and that par¬ 
ty is unable to obtain evidence by 
subpoena duces tecum, and that cir- 
cumstances are such that notice to 
produce is not safe and adequate 
remedy.—Merchants* Nat. Bank v, 
Boston State Nat. Bank, C.C.Mass., 
17 P.Cas.No.9,448. 3 Cliff. 201. 

(4) Where notice to produce speci 
ftes several books, only one of wWch 
is produced, the court should omer 
the production of the others, 

they are obviously relevant, notwith- 
standlng there is testimony to ef- 
fect that the book produced correctly 
shows entries brought forward from 
the other books.—^American Nat 
Bank v. Brunswick Light & Water 
Co., 26 S.B. 473, 100 Ga. 92. 

Sefasal held exror 

In action for Injuries to mali car- 
rier, court should have sustained 
motion to require plaintiff to produce 
written statement which he, immedi- 
ately after accident made to the post 
office conceming accident, and which 
post office employee had given to 
plaintifTs counsel, and oral evidence 
in relation thereto, which was indls- 
tinct recollectlon of what statement 
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'ontained, did not suffice.—Bayne v. 
Kansas City, Mo.App., 263 S.W. 450. 

79. lowa.—^Parmers* Sav. Bank of 
Rhodes V. Mallicoat, 228 N.W. 272, 
209 lowa 335. 

Availability of oopy 

Where inconvenience and expense 
attending production of books and 
papers are very great and sworn 
copy is given or proposed to he giv¬ 
en, a strong case of necessity of pro¬ 
duction of books or papers them- 
selves should be made to compel 
their production or to subject delin¬ 
quent to penalty prescrlbed by stat¬ 
ute.—Bquitable L. Assur. Soc. v. 
Hardin, 178 S.W. 1155, 166 Ky. 51— 

22 C.J. P 963 note 16. 

Books nsed Ixl bnslsess 

(1) Court has refused to require 
bank to bring books, used in daily 
conduct of its business, from a for- 
eign jurisdiction for purpose of put- 
ting them in evidence.—Bank of 
Commerce v. Newberry, 128 P. 1064, 

71 Wash. 422. 

(2) Order requiring production 
was held proper as against conten- 
tion that defendant would be incon- 
venlenced thereby, where books were 
those of a defunct Corporation and 
had not been used for two years.— 
Wheeler v. H. M, Wheeler Lumber 
Co., 81 So. 209. 144 La. 637. 

Bzpense of appeal 

Order requiring production was 
held proper as against contention 
that such evidence would swell rec- 
ord and make appeal expensive.— 
Wheeler v. H. M. Wheeler Lumber 
Co., supra. 

80. U.S.—Thompson v. Seldon, D.C., 
20 How. 194, 15 L.Ed. 1001. 

22 GJ. P 963 note 18. 

8L Ga.—'Marshall v. McNeal, 40 S. 

B. 796, 114 Ga. 622. 

22 C.J. P 963 note 19. 

Fallnre to produce documents on 
trial on demand is not in itself evi¬ 
dence of alleged contents of such 
documents,—Cregg v. lE^uritan Trust 
Co., 129 N.E. 428. 237 Masa. 146. 

Feremptory written order entered 
on minutes of court Is essential.— 
Cunningham v. Avaklan, 1 S.B.2d 
433, 187 Ga. 675. 

88. IU.—^Red Star Laboratories Co. 
V. Pabst, 194 N.B. 734, 359 IlL 451. 

FeTsnent of attormey*8 fee 

In absence of statutory authority 
to that effect, order cannot require 
adverse party to pay compensation 
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]»liancc therewith,*® and shoaUi be limited only to 
those documents which arc necessary and pertinent 
to the issue.R^ Whilc thc order shoiild specify defi- 
nitely what papers are requirtd,^® it is sufficient in 
this rcspect if it describes the papers with sufficient 
particularitv to inform a party of what is wanted. 
The order may be directed cither to a party to the 
action’’* or to his counsei ;*'* but it is bad if direct¬ 
ed to a third person, even though he is the agent of 
a party,''® unless such third person is the real party 
in interest.®* 

Where the motion is made before the trial and 
the moving party has made a prima facie showing, 
the correct practice is, it has been said, to enter 
an order nisi, leaving it for the other party to show’ 
cause at the trial why the document should not be 
produced, but obligating him to come to trial pre- 
pared to produce the document if he fails to show 
cause but it has also been considered that such 
an order may be either absolute or nisi, as the cir- 
cumstances may justify or require,®^ and that the 
order may be in the form that the party produce 
the documents or account for their nonproduction.®® 

An order for the production of documents does 
not preclude an objection to their admission in evi- 
dence or even to an inspection thereof on the 


ground of irrelevancy, immateriality, privilege, or 
other grounds;»* but such objections are waived’ 
where the document is produced and introduced in 
evddence by the party calling for it without objec¬ 
tion on the part of the party by whom it is pro¬ 
duced.®® 

I 757 . -Time for Production 

Whfla there Is some authorlty to the contrary, It It 
ordinarlly held that a party need not produce the docu¬ 
ments called for befere the Jury are called or the adverte 
party has entered on his case. 

It has been held that a party need not respond 
to a notice requiring him to produce papers on a 
trial before the jury are called or the party demand- 
ing their production has entered on his case,9^ the 
statutes involved relating merely to production at 
the trial,9 7 and, conversely, that, where production 
has been ordered, a call for actual production, after 
the jury have been swom, is not too late.98 Howev- 
er, there is authority for the view that a party prop- 
erly notified to produce a paper in his possession on 
the trial of a case may be required to produce it for 
the inspection of the counsel of the opposite party 
before the trial has commenced if this is demand- 
ed,99 and that the trial judge has a discretion to as- 
sign, for the production of books and papers, a day 


of attomey for Services rendered in 
examining* documents to determine 
what is relevant, even though such 
fee could later be taxed as costs.— 
Red Star Iiaboratoiies Co. v. Pabst, 
supra. 

Bsposit of dociimaa.ts witli olerlc 
Statute authorizing court to re¬ 
quire production of books and papers 
was held not to authorize order re- 
quiring documents to be deposited 
with clerk prior to trial.— J. B. Bur- 
leson Mica Co. v. Southern Express 
Co., 109 S.EL 853, 182 N.C. 669. 

83m Ga.—Georgia Iron & Coal Co. v. 
Etowah Iron Co., 30 S.B. 878, 104 
Qa. 395. 

22 C.J. p 963 note 20. 

Mme held InsuAclent 

Poreign Corporation having its 
books and office in another state 
should not be required to produce its 
books within one day after order.— 
Jaiiies Bradford Co. v. Edward Hiirs 
So»6 Co., 108 A. 747, 7 Boyce, Del,. 
528. 

Time of Service of order 

Order must be served on party 
reasonable time before the time for 
production.—^Macomber v. Clarke, D. 
C., 16 F.Cas.Ko.8,918, 3 Cranch C.C. 
347. 

8i. lowa.—^Hexnmlngs v. Home Mut. 
Ins. Aacfn of lowa, 203 N.W. 818, 
19» lowa 1311. 


Order held too broad 

In action on Insurance pollcy, or¬ 
der requiring defendant to produce 
all original papers, files, and records 
having to do with contract, and all 
correspondence between parties since 
date prior to Issuance of policy, 
which referred to plalntifTs contract, 
loss, claim, or proofs of loss or 
transactions between parties subse- 
quent to date of flre, was too broad 
in its scope.—^Hemmings v. Home 
Mut. Ins. Ass’n of lowa, supra. 
Orders held siUUcleiitly Umited 
U.S.—^Kunglig Jarnvagsstyrelsen v. 
Dexter & Carpenter, C.C.A.N.T., 32 
F.2d 196, certiorari denied 60 S.Ct. 
32, 280 U.S. 679, 74 L.Ed. 629. 
Ark.—Pldelity & Deposit Co. of 
Maryland v. Cunningham, 28 S.W. 
2d 716, 181 Ark- 964. 

85. La.—^Murlson v. Butler, 18 La. 
Ann. 197. 

N.T.—Olney v. Hatcliff, 37 Hun. 286. 
22 C.J. p 963 note 21. 

86. Mo.—Sonnenfeld v. Hosenthal, 
162 S.W. 321, 247 Mo. 238. 

87. Conn.—^Banks v. Connecticut R. 
& Lilghting Co-, 64 A. 14, 79 Conn. 
116. 

88. Conn.—Banks v. Connecticut R. 
& lilghting Co., supra. 

89. Pa.—^Rose v. Eling, 5 Serg. & R. 
241. 

Offioer of ooxpozatloii 
Defendant could not be required 
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to produce books of Corporation of 
which he was offleer, books not be- 
ing in his custody.—^Pothier v. Dou- 
cette, 177 N.E. 84, 276 Ma-ss. 326. 

90. Kan.—^Brown v. Meyer, 21 P.2d 
368, 187 Kan. 553. 

91. U.S.—^laslgi V. Brown, C.C. 
Mass., 12 F.Cas.No.6,993, 1 Curt. 
401. 

22 C.J. p 963 note 26. 

90, U.S.—-Merchants' Ifat. Bank v. 
Boston State Nat. Bank, C.C.Mass., 
17 P.Cas.No.9,448, 3 Cliff. 201. 

I 22 C.J. p 963 note 27. 

93. Del.—^Thomas v. Pennsylvanla 
R. Co., 47 A. 380, 18 Del. 411. 

94. Conn.—^Banks v. Connecticut R 
& Lightlng Co., 64 A. 14, 79 Conn. 
116. 

22 C.J. p 964 note 30. 

95. Conn.—^Banks v. Connecticut R. 
& liighting Co., supra. 

96. Ind.—Nickey v. Steuder, 73 N.E. 
117, 164 Ind. 189. 

22 C.J. p 964 note 32. 

97- U.S.—laslgi v. Brown, C.a 
Mass., 12 F.Cas.No.6,993, 1 Curt. 
401. 

98. U.S.—Waller v. Stewart, D.C., 29 

P.Cas.No.17,109, 4 Cranch C.C. 632. 

99,. U.S.—Fidelity Trust & Safe De¬ 
posit Co. V. Nevin, 10 DeL 143. 

Ga.—^Howard College v. 'Pace, 15 Ga. 
486. 

22 C.J. p 964 note 36. 
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other than the one fixed for the trial of the cause.^ 
A response to a notice to produce documents at a 
designated term to be used in evidence tnay be re- 
quired at a subsequent term to which there is a con- 
tinuance.2 

g 753 , -- Excuses for Nonproduction 

The fallure to produce a document may be excused 
where the court, fn Its dlscretfon, deems the excuse suf¬ 
ficient. 

In a proper case the nonproduction of the instru- 
ment may be excused and the order for its produc- 
tion rescinded,® the sufficiency of the excuse pre- 
sented being a matter resting in the discretion of 
the trial court.^ Nonproduction may be excused be- 
cause of inability of the person against whom the 
order is issued to find the document after diligent 
search,® because the papers have been destroyed,® 
or because the party has been disabled from comply- 
ing with the order by reason of the interference of 
the adverse party, to whom the writings have been 
previously tendered and by whom they had been re- 
fused, and who could not be injured by their non- 
production.*^ On the other hand, nonproduction is 
not excused by the fact that the party in possession 
of the document would not, by reason of his own 
incompetency as a witness, be able to give his own 
testimony in explanation,* or by the fact that the 
books were removed from the state in anticipation 


of the notice to produce.® While it has been held 
that nonproduction may be excused because of the 
fact that the documents called for are in the nature 
of hearsay or otherwise incompetent as evidence,^® 
it has also been held that the documents must be 
produced, even though they might be incompetent, 
since they are open to objection when offered in ev- 
idence.il 

An attempt to excuse nonproduction comes too 
late where it is made on a motion for new trial aft¬ 
er a default judgment has been entered.^® 

§ 759. -Effect of Production 

In general, where documents are produced on notice 
and inspected by the adverse party, they become admissi- 
ble, if relevant, in favor of the producing party. Au- 
thorities differ as to whether one may be bound to offer 
the documents in evidence. 

While in some decisions the rule is laid down that 
papers which are produced on notice and submitted 
to the inspection of the other side become by reason 
of such production and inspection admissible in ev¬ 
idence for both parties at the trial,provided the 
documents are relevant,this rule is too broadly 
stated, in that it presupposes the admissibility of the 
documents in favor of the party calling for them 
for it is obvious that the mere production and in¬ 
spection of documents does not of itself render them 
admissible in evidence,at least, not in favor of the 


1. La-—^Murison v. Butler, 18 La. 
Ann. 296, followed in Marks* Suc- 
cesslon, 32 So. 401, 108 La, 494. 

2. Ga.—Carrington v. Brooks, 48 S. 
E. 970, 121 Ga. 250—^American Ins. 
Co. V. Bailey, 65 S.E. 160, 6 Ga. 
App. 424. 

3. Wis.—Roberts v. Francis, 100 N. 
W. 1076, 123 Wis. 78. 

22 C.J. p 964 note 88. 

4. Ala.—^Herndon v. Givens, 16 Ala. 
261. 

Pa.—Long V. Miller, 17 Pa. Dlst. 67 S. 

5. 111.—Cameron v. Savage, 87 HL 
172, 

22 C.J. p 964 note 40. 

Sodunents snbseguently fonnd 
Where guardian seeking to vacate 
foreclosure judgment against hus- 
band and wlfe served notice on 
plaintiffs to produce letter of wife, 
after which plaintiffs' attomey asked 
his clients for ali letters, and subse- 
guently some letters of wlfe camo 
into hands of attorney which he did 
not know existed, whereupon attor¬ 
ney promptly notified guardian*s at¬ 
tomey who did not see letter until 
moming of triaJ, guardian coujd not 
object to introduction of letters on 
ground that plaintiffs had refused to 
produce them after notice.—^Dean v 
Metcalf, 58 P.2d lOT-S. 144 Kan. 174. 


6« Cal.—Plnto V. Seely, 135 P. 43, 
22 Cal.App. 318. 

22 C,J. p 964 note 41. 

7. Md.—Seldner v. Smith, 40 Md. 
602. 

8. La.—Imhof v. Imhof, 13 So. 90, 
'45 La.Ann. 706. 

9- Vt.—^In re Consolidated Render- 
ing Co., 66 A. 790, 80 Vt. 55, 11 
Ann.Cas. 1069, affirmed 28 S.Ct. 178, 
207 U.S. 641, 52 tuEd. 327, 12 Ann. 
Cas. 658. 

Xf foreign ooxpoxatioii. dolng busl- 
ness in state under authority of its 
laws sees fit to remove its books and 
papers from state for purpose of 
putting them beyond its jurisdlction 
in anticipation of being called on to 
produce them in proceedings against 
citizens of state, it should not be 
permitted to plead its act as excuse 
for not obeylng an order to produce 
them.—^In re Consolidated Rendering 
Co., supra. 

lOw Minn.—^Powell v. Northern Pac. 

R. Co., 48 N.W. 907, 46 Minn. 249. 

22 C.J. p 964 note 43. 

11« La.—^Plower v. 0’Connor, 7 La. 
198. 

22 C.J. p 9'64 note 43. 

12, Pa.—B. Henderson & Son v. 
F. H. Smith Co., 156 A. 430, 304 
Pa. 97. 


13. MIss.—^Anderson v, Root, 16 
Miss. 362. 

22 C.J. p 965 note 48. 

Inspection essentlal 

Production of papers on notice 
does not make them evidence in 
cause, unless party calling for pa¬ 
pers inspects them, so as to become 
acquainted with their contents, 
whereupon they are admltted as evi¬ 
dence for both parties.—^U. S. Pidel- 
Ity & Guaranty Co. v. Continental 
Baking Co., 190 A. 763, 172 Md. 24. 
14L Md.-^U. S. Pidellty & Guaranty 
Co. V. Continental Baking Co., su¬ 
pra. 

15- Mass.—^Boyle v. Boston Ei. R. 
Co.. 94 N.E. 247, 208 Mass. 41, 33 
L.R.A.,N.S., 652, 21 Ann.Cas. 1020. 
22 C.J. p 965 note 50. 

16. Ga.—Mendel v. Converse & Co., 
118 S.E. 586, 30 Ga.App. 549. 

Pa.—Farmers* & Mechanies' Bank v. 

Israel, 6 Serg. & R. 293. 

32 CJ. P 965 note 51. 

Xn the appaxently oontrary case 
of Saunders v, DuvaPs Adm'r, 19 
Tex, 467, “the court states the Eng- 
lish rule, but does not, in terms, ap- 
prove it, and it was not necessary to 
a decision of the^ case to approve or 
reject it.”—^Ellis v, Randle, 60 S.W. 
462, 465, 24 Tex.Clv.App. 475, error 
refused. 
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party calHng for them,*^ and what is really meant 
is the so-callcd "‘English rule/’ that, wherc a party 
calls for a paper and inspects it, it is thercby ad- 
missible evidence in favor of, but not against, the 
party who produces it^® 

While it has bcen held that, if the documents are 
in any way materia!, the party demanding them is 
obliged to use thcm in evidence if he has inspected 
thcm,l® it has becn more commonly held that he is 
not so bound to use them in evidence,at least 
wherc that is not made a condition of the produc- 
tion and examination;^! and w’hile it has been held 
that one may refuse to produce his documents ex- 
cept on the condition that the adverse party, if he 
examines them, shall introduce them in evidence,22 
it has also been held that the production of the doc*- 
uments may not bc so conditioncd.23 

Of course, a document is not in evidence until it 
is offered and admittcd as such.^^ 

Limiting use of documents. While a party call- 
ing for the production of papers is not requircd to 
read them in their entirety,25 he cannot call on his 
adversary for the production of documentary evi¬ 
dence and, when so produced, claim the benefit of 
such portion thereof as may be to his advantage and 
at the same time deprive the adverse party of the 
right to use such part as may tend to the latter's 
interest^® On the other hand, the party producing 
the documents cannot restrict the uses to which the 


32 C.J.S. 

evidence may be put, and the papers are competent 
for all legitimate purposes-^*^ 

Suhsequent trioLs. It has been held that writings 
produced on notice and inspected become evidence 
on behalf of the producing party on all trials of the 
saime case,^* although there is authority for the view 
that the effect of a production and inspection is 
confined to the trial in the course of which it is 
had.^^ Certainly the production of such writings 
will not make them evidence for the producing 
party on the trial of another and entirely different 
case, although brought by the same plaintiff against 
the same defendant and for the same cause of ac- 
tion.30 

§ 760. — EfiFect of Nonproductxon 

Under varloue statutes, the faflure to produce docu¬ 
ments pursuant to order may resuit in the entry of Judg- 
ment against the defaulting party, or acceptance as true 
of the facts intended to be proved, or the presumption 
that the document wouid be as described. 

Although it has been considered that noncompli- 
ance with an order for production may afford a 
basis for action on the part of the court such as 
wouid be appropriate in any other case of con- 
tumacy,^^ the statutes do not ordinarily vest the 
courts with power to compel compliance with an 
order for the production of documents on the trial.^2 
Under most statutes noncompliance with such order, 
and nonproduction of the document, authorize a 
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17. Del.—Saulsbury ▼. American 
Vulcanized Fibre Co., 91 A. 536, 
28 Del. 182. 

22 CJ. p 965 note 52. 

la, Mass.—Boyle r. Boston EI. R 
Co.. 94 N.E. 247. 208 Maaa. 41. 38 
L..R.A..N.S., 652. 21 Ann.Cas. 1020. 
22 CJ. p 965 note 53. 

IBeasoa. for mle 

(1) It wouid rive party callinr 
for documents unfaJr advantare over 
his adversary to allow him, after re- 
qulrinr latter to produce documents 
and after inspectinr them. to Insist 
on excludinr them from the case al- 
torether.—^Decker v. Smlth, 9« A. 
915. 88 N.J.Law 630. 

(2) '*The production of a writinr 
on notice. wlthout objection by the 
party producinr it. amounts on his 
peurt to an admission of Its renuine- 
ness and relevancy. and inspection by 
the party callinr for it is in eifect 
an offer of the writinr as evidence.! 
thereby dispensinr with the necessl- 
ty of formal proof.”—Saulsbury v. 
American Vulcanized Fibre Co., 91 
A. 536. 538, 28 DeL 182. 

XaspeetloiL as «ssentlal 

<1> Xt follows from the reason for 
the rule that mere production of pa- 
pers on notice or order does not ren- 


der them admissible in evidence for 
producer, but they become admissi¬ 
ble for him oniy when, and if, par¬ 
ty calllnr for them Inspects them.— 
Marsh v. French, 82 111.App. 76—^22 
CJ. p 966 note 56. 

<2) It has been held, without ref- 
erence to need for inspection. that 
production in response to notice is 
sufficient to render document admis¬ 
sible for producinfiT party.—Adamucci 
V. Pennsylvania-Heading* Seashore 
Lines, 182 A. 895, 14 N-.J.Mi 5 c. 187. 
zrotloe to pzodTioe as esseotial 
Kule has been held not to apply 
where document was produced on 
mere request, rather than on notice 
to produce.—Shear v. Bo^off, 193 N. 
E. 63, 288 Mass. 357. 

13. N,J.—^Ellison V. Cruser, 40 N.J. 
Law 444. 

22 C.J. p 965 note 4$ [b]. 

20. Conn.—^Laufer v. Bridgreport 
Traction Co., 37 A. 379, 68 Conn. 
475. 37 I..R.A. 633. 

N.Y.—Saal V. Katz, 142 N.Y.S. 618. 
81 Misc. 239. 

21. wr.BL—Wentworth v. McDuffle 
48 N.H. 402. 

22. N.H.—Wentworth v. McDuffle, 
supra—Austln v. Thompson, 46 N. 
H. 113. 


’2a. Conn.—^Eane v. New Idea Real- 
ty Co., 183 A. 686, 104 Conn. 608. 

24. U.S.—^Byerley v. Sun Co., C.C. 
Pa., 181 P. 138, afflrmed 184 F. 
456, 106 CC.A. 637. 

25. Pa.—^Heaffer v. New Era Life 
Ins. Co., 101 Pa. 178. 

22 C.J. p 9'66 note 46. 

20. N.H.—entworth v. McDuffle, 
48 N.H. 402. 

22 CJ. p 965 note 47. 

Necesslty of conslderlng^ entire doc¬ 
ument see infra § 774. 

27* N.C.—^Austin v. Secrest, 91 N.C. 
214. 

28. Ga.—Wooten v. Nall, 18 Ga. 609. 

29. N.J.—^Ellison V, Cruser, 40 N.J. 
Law 444. 

22 C.J. p 966 note 58. 

80. Ga.—Cushman v. Coleman. 19 S. 
R 46, 92 Ga. 172. 

31. U.S.—^The La Bourgroffne, N-T., 
28 S.Ct. 664, 210 U.S. 95, 52 L.Ed. 
973. 

N.Y.—^Dunn v. New York Edison Co., 
92 N.Y.S. 787, 46 Misc. 602. 

22 C.J. p 966 note 61. 

32. U.S.—^Merchants’ Nat. Bank v. 
Boston State Nat. Bank, C.C.Mass., 
17 F.Cas.No.9,4'48, 3 Cliff. 201. 

22 C.J. p 966 note 62. 
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penalty of some kind,33 usually in the nature of a 
judgment agrainst the party failing to produce,34 
such as dismissal or nonsuit, in the case of a plain- 
tiff, see Dismissal and Nonsuit § 59, or the entry 
of a judgment by default in the case of a defend- 
j^nt.36 Under other statutes the effect of an unex- 
cused failure to produce documents pursuant to an 
order is that the facts which applicant has stated in 
his moving papers that he intends to establish by 
such documents shall be taken to be true,3fi or that 
the jury are required to assume that the document 
is as the party seeking its production alleged it to 
be in his moving papers.37 Under some statutes the 
failure to produce documents pursuant to an order 
entails no other consequence than that of entitling 
the party who procured such order to give sec- 
ondary evidence of their contents.38 

Whether the penalty provided for in the statute 
should be imposed is within the discretion of the 
court;33 and it has been held proper for the court 
to refuse to impose the penalty where the party 
seeking the production of documents would not be 
seriously affected by the failure to produce,40 or 
where it is not established that the other party had 


§ 763 

disobeyed, or not sufRciently obeyed, the order to 
produce.^l 

§ 761. Private Writing by Witness 

Where a witness and a document In his possession 
are both In court, the court has the power to, and In a 
proper case should, require its production. 

Where both the witness and a certain document 
in his possession are actually in court, it is within 
the court^s discretion to require the witness to pro¬ 
duce such documents, even though no subpeena du¬ 
ces tecum has been issued or served;^3 and it has 
been held that, if the document contains competent 
material evidence, it is the court^s duty to require 
its production where requested.^3 

§ 762. Private Writing by Stranger 

Under statute to that effect a stranger may be or- 
dered to produce documents In his possession. 

Under statute to that effect the courts may order 
the production of books and papers belong^ng to, or 
in possession of, a stranger, as well as those belong- 
ing to, or in possession of, a party.'** 


EVIDENCE 


G. CONCLUSIVENESS AND EFFECT 


§ 763. In General 

The conclusiveness and effect of documentary evi¬ 
dence are controlled to some extent by the nature or 
character of the particular evidence. 

The conclusiveness and effect of documentary ev¬ 
idence are controlled, at least to some extent, by the 
nature or character of the particular document and 
the facts stated therein,^6 and will be considered in 


succeeding sections with respect to the principal 
subdivisions of such evidence, such as judicial rec- 
ords in § 765, official records and documents in § 
766, and private writings in § 767. Documentary 
evidence relating to a long past event, preparcd by 
parties not affected by it, and not appearing to have 
been changed, has great probative force,^® and is 
entitled to greater consideration than oral testimony 


33. U.S.—lasigrl V. Brown, C.C.Mass., 
12 F.Cas.]Sro.6,993, 1 Curt. 401. 

34. U.S.—Waller v. Stewart, D.C., 
29 P.Cas.No.17,109, 4 Cranch C.C. 
532. 

22 C.J. p 966 note 64. 

35. Ga.—Cunnlnffham v. Avakian, 1 
S.E.2d 433, 187 Ga. 575. 

Pa.—E. Henderson & Son v. F. 
H. Smlth Co.. 166 A. 430, 304 Pa. 
97. 

22 C.J. p 966 note 66. 

36. Ark.—Supreme Life & Casualty 
Co. V. Wall, 23 S.W.2d 261, 180 
Ark. 895. 

22 C.J. p 966 note 67. 

37. Neb.—^Rankin v. Northern 
Assur. Co., 162 N.W. 324. 98 Neb. 
172. 

rsilnre to pxoduoe In xesponse to 
notloe 

Failure to produce documents re- 
quested In notlce to produce has 
been held to ralse presumptlon, 
where prima facie case has been 


made out ag^alnst party presumptive- 
ly in possession of documents, that 
instrument would be as doscribed in 
notlce to produce.—^Hale v. Grow, 
106 S.E. 409, 88 W.Va. 173. 

38. Ind.—Silvers v. Junction R. Co., 
17 Ind. 142. 

39. U.S,—Salmon Falis Mfg. Co. v. 
Midland Tire & Rubber Co., C.C.A 
Ohio, 285 F. 214. 

40. U.S.—Salmon Falis Mfff. Co. v. 
Midland Tire & Rubber Co., su- 
pra- 

BvULenoe otherwise procixza'hle 
Where party calllng: for hooks had 
sufficient knowledg-e of their con- 
tents to make formal offer to show 
what books, if produced, would have 
shown, he is not seriously affected 
by failure to produce slnce he could 
procure the evidence by subpoena or 
secondary evidence.—Salmon Falis 
Mfff. Co. V. Midland Tire & Rubber 
Co., supra. 


41. S.D.—Schmlerer v. Mercer, 297 
N.W. 682. 

40. Mass,—Kincaide v. Cavanaugh, 
84 N.E. 307, 198 Mass. 34. 

Mich.—Hunton v. Hertz & RCosbach 
Co., 76 N.W. 1041. 118 Mich. 475. 

43. Ga.—^Tatum v, Padrosa, 100 S. 

E. 653, 24 6a.App. 259. 

Ohlo.—^Tenney v. Amold, 166 N.E. 

751, 30 Ohio App. 612. 

22 C.J. p 966 note 70. 

4L lowa.—^lowa Loan & Trust Co. 
V. Polk County List. Ct., 127 N.W. 
1114, 149 lowa 66. 

45. Cal-—Casper v. City and County 
of San Francisco, 67 P.2d 928, 6 
Cal.2d 376. 

Evideiatiaxy valne ia. suit or "hy way 
of set-off 

A nonneffotlable chose in actlon 
has no grreater evidentiary value in 
a cause of actien by way of set-off 
in an orlgrflnal suit.—^Peterson 
V. Iris Theatre Co., 218 Ill.App, 416. 
43. U.S.—Dorrance v. Dorrancc, C. 
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as t<) circiimstanccs, which occurred years ago, by 
witiicsscs subiect to al! the frailtius of memories;^^ 
biit whcre it sht)ws on its fact* that it has been al- 
ttTttl, and by a party affectcd thereby, it is cntitled 
to no grcater wcight than :he oral testimony relat- 
ing thcrcto.^^ In order ior documcntary evidence 
to conclusive as to thc facts stated it must be an 
instrument or n corel having Icgal efficacy. to which 
the person to bc bound is in some way a party, or 
thc trwth of which he vouches for, or is estopped 
to deny.'*® 

§ 764* Legislative Joumals 
The conchisiveness and effect of legislative jour- 
nals as evidence are considered in the C.J.S, title 
Statiites § iS7, also 59 C.J. p 634 notes S4-64. 

§ 765. Judicial Records 

A JudfciaI record generally imports absolute verlty 
and is conclusive concerning the matters to which it re> 
lates, uniess it is impeached. 

As a general rule a judicial record imports abso¬ 


lute verity, and hence is conclusive concerning the 
matters to which it relates,®® uniess it is impeached 
by other evidence.®^ This rule of imported verity 
applies to entries on the clerlds or court's docket, 
where such docket is treated as the record, before 
the extended record is made up but an entry in 
the register of actions is of itself no evidence that 
the proceeding has been tried.®^ It has been held 
that the record of a judicial proceeding is evidence 
only that it was a part of the proceeding and is not 
evidence of the facts recited therein but, on the 
other hand, it has been held that the record is at 
least prima facie evidence of the action taken by 
the court^S and of the facts recited.®® Under some 
statutes an entry by a court officer is prima facie 
conclusive of the facts recited, but may be trav- 
ersed at the first term after notice, before plead- 
ing to the merils.®*^ 

In order to make a judgment or decree, without 
any other portion of the record, competent and suf¬ 
ficient evidence of a fact, it must be a valid judg- 


C.A.MO., 264 F. 62, certiorari de- 
nled 41 S.Ct. 216. 254 U.S. 654, 65 
L-Ed. 45». 

lowa.—State v, Consolidated Inde- 
pend**Tit School Dist. of Dawson, 
187 N.W. 11, 193 lowa 300. 

Anclent documents as evidence gen- 
erally see supra S$ 743-752. 

47. 111.—Welch V. Worsley, 161 N. 
R 493. 330 111. 172. 

N.T.—In re Schlff's Estate, 238 N. 
T.S. 778, 136 Misc. 129. 

Official records and docuxnents see 
infra S 766. 

48. U.S.—^Dorrance v. Dorrance, C. 
C.A.MO., 264 F. 53, certiorari de- 
nied 41 S.Ct 216, 254 U.S. 654, 65 
L.Ed. 459. 

48. Mo.—^Blue v. Supreme Court of 
American Woodmen, App., 135 S. 
W.Sd 373—Johnson v. Missourl 
IM. Co., App., 46 S.\V.2d 959— 
Shaw V. American Ins. Co., App., 
33 S.W.2d 1052. 

60. Ind.—Henry v. Claffey, 127 N. 
R 193, 1S9 Ind. 609. 14 A.L.R. 360, 
rehearing denied 128 X.R 694, 189 
Ind. 609. 14 A.L..R. 360. 

Ky.—^Allen v. Commonwealth, 114 S. 
W.2d 757, 762, 272 Ky. 533, dtlng 
Ooxpns Jhrls—^Bush v. Board of 
Education of Clark County, 37 S. 
\V.2d 849, 238 Ky. 297. 

Mlss.—Farmer v. Union Ins. Co. of 
Indlana, 111 So. 584, 146 Mlss. 600 
—Jones V. Williams. 62 Miss. 183 
—^Murrah v. State, 51 Miss. 652. 

Okl.—Ex parte Wlggins, 267 P. 868, 
40 OkLCr. 189. 

Tex,—Bpeer v. State, Clv.App., 109 S. 
W.2d 1150, 1155, citlng Coxpns Jiu 
adJL 

Va,—^Harris v. Coleman, 170 S,R 
687, 161 Va. 182. 


Wash.—Spokane Savings & Loan 
Soc. V. Park Vista Improvement 
Co.. 294 P. 1028, 160 Wash. 12. 

22 C.J. p 968 note 89. 

Conclusiveness of judgments gen¬ 
erally see the C.J.S. title Judg¬ 
ments § 686, also 34 C.J. p 869 
note 55—^p 874 note 62. 

51. Ark.—McCullough v. Bast Ar- 
kansas Lumber Co., 20 S.W.2d 305, 
180 Ark. 57. 

Ind.—Henry v. Claffey, 127 N.B. 193, 
189 Ind. 609, 14 A.L.R. 360, re- 
hearing denied 128 N.B. 694, 189 
Ind. 609, 14 A.L..R. 360. 

Ky.—Bush V. Board of Education of 
Clark County, 37 S.W.2d 849, 238 
Ky. 297. 

Wash.—Spokane Savings & Loan 
Soc. V. Park Vista Improvement 
Co., 294 P. 1028, 160 Wash. 12. 

52. Me.—^Leathers v, Cooley, 49 Me. 
337. 

22 C.J. p 968 note 89 [a]. 

Sntxy on Jiidg'e’8 probate docket of 
permanent appointment of guardian 
is sufficient record evidence to estab- 
llsh that order was made at term 
when entry was made.—^Hannon v. 
Henson, Tex.Civ.App., 7 S.W.2d 613, 
affirmed, Oom.App,, 15 S.W.2d 579. 

53. Minn.—State v. Baldwin, 65 N. 
W. 80, 62 Minn. 518. 

54. U.S.—Collins v. Streitz, C.C.A. 
Arias., 96 F,2d 430, certiorari denied 
69 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387. 

Aris.—^Mutual Beneflt Health & Ac¬ 
cident Ass*n V. Neale, 33 P.2d 604, 
43 Aris. 532. 

Kan.—Whalen v. , Maresch, 239 P. 

. 1108, 119 Kan. 333. 
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'As evldesLce of attomey^B authoxity 
Portions of the record of a sepa¬ 
rate action, introduced in evidence, 
wherein appeared copies of a power 
of attomey, do not constitute evi¬ 
dence of attomey*s authority to exe- 
cute deed.—Collins v. Streitz, C.C.A 
Ariz., 95 F.2d 430, certiorari denied 
69 S.Ct 67, 306 U.S. 608, 83 L.Bd. 
387. 

55. W.Va,—State v. Morris, 161 S. 
R 676, 111 W.Va, 347. 

A transczlpt of the record of a 
jTLdgmesit from the docket of a jus- 
tice of the peace, certifled as pro- 
vided by law, is prima facie evi¬ 
dence of such judgment in any pro¬ 
ceeding where it becomes necessary 
to prove the same.—Cunningham v. 
Birch River Lumber Co., 109 S.R 
261, 89 W.Va. 326. 

Operatlon and elfeet of justice's rec¬ 
ord or docket in general see the 
C.J.S. title Justices of the Peace § 
125, also 36 C.J. p 715 note 96-p 
716 note 3. 

58- U.S.—^Koons v. Bryson, N.C., 69 
F. 297, 16 C.C.A. 227. 

Colo.—Grimes v. Greenhlatt, 107 P. 
1111, 47 Colo. 496, 19 Ann.Cas. 608. 

Becree refonxiinjr deed is, like 
deed, a muniment of title and prima 
facie evidence of ownership.—^Pet- 
rullo V. Standard Fire Ins. Co. of 
Hartford, Conn., 191 A. 794, 118 N.J. 
Law 190. 

57. Ga.—^Baxter v. Crandall, 168 S. 
E. 526, 45 Ga.App. 125—Schermer- 
hom V. National Fire Ins, Co. of 
Haxtford, Conn., 144 SJffl. 396, 88 
Ga.App. 470. 
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ment or decree,58 and it must satisfactorily estab- 
lish the fact which it is offered to prove,59 and it 
has becn held that a final decree, in the absence of 
the record of the cause to which the decree relates, 
is without evidential force.®® The record of a prior 
action introduced to show the determination thereof 
is not proof of the facts testified to by the witness- 
es, although the testimony is included in the rec- 
ord.®^ 

A mere stat ement or cerfificate of a judge as to 
proceedings before him does not, like a judicial rec¬ 
ord, import verity;®2 hut a certificate attached to 
the judgment of a foreign court, stating that such 
court was a court of record having a seal, is suffi¬ 
cient to establish prima facie that the foreign court 
was a court of general jurisdiction.®^ 

Inferences from record. The full record of a 
probate court wherein it appears that certain per- 
sons were named as executors, and accepted the 
trust, and qualified, is prima facie evidence that they 
are stili executors, where it does not appear that the 
estate has been fully settled,®^ it being presumed 
that the probate records disclose all that has oc- 
curred respecting the settlement of estates.®® 

Aiding or impeaching one pa/rt of record by an- 
other. It has been held that a recital in one part 
of a judgment record may be either aided or im- 
peached by a recital in another part,®® but it is also 
laid down that the judgment or decree of a court 
Controls the written opinion, and, if they are at 


variance. the former determines the rights of the 
parties.®*^ 

Foreign sentcncc or dccrcc of condcmnation in 
marine insuraficc. In an action on a policy of ma¬ 
rine Insurance, in some jurisdictions a foreign sen- 
tence or decree of condcmnation is considered only 
prima facie evidence of the facts it determines,®® 
and to have even that effcct it must affirmatively 
appear that the court had jurisdiction.®® In most 
jurisdictions, however, a foreign sentence of con- 
demnation,^® which States the causes of the con- 
demnation^i and is properly authenticated,'^^ is con- 
clusive, although the provisions of the policy may 
prevent the operation of the rule.^® In some cases, 
however, it has been held that such sentence is not 
conclusive of a breach of warranty as to neutrality 
or nationality,*^^ as where facts not authorizing con- 
demnation as a prize are the stated grounds of con- 
demnation ;76 nor is the sentence conclusive of such 
breach where it condemns a vessel or cargo as 
*'good and lawful prize,” without assig^ning the 
grounds of the decision.*^® To prove condcmnation 
it is necessary to prove only libel and sentenceJ*^ 

§ 766. Official Records and Documenta 

a. In general 

b. Official certificates 

a. In General 

OflTcIal records and documents are generafly prfma 
facie evidence of the facts stated therein and are not 


sa Wash.—^In re Teeters, 21 P.2d 
1032. 173 Wash. 138. 

Xaok of notioe 

That order discharglng guardian 
contained recital that ward had 
mado oral applicatlon to require 
guardlan to surrender estate does 
not Show general appearance waiv- 
Ing lack of Jurisdiction of guardlan- 
ship proceedings, where ward did 
not have notice of hearlng at which 
order was made.—^In re Teeters, su¬ 
pra. 

69. Tenn.—^Leonard v. Flnney, 43 
S.W.2d 213, 163 Tenn. 318. 

Va.—Krebs v. Welch, 69 S.E. 346, 
111 Ya. 432. 
docounthig for xuoney 
Recital in decree that purchase 
money from sale of land in credi¬ 
tores suit was collected is not even 
prima facie evidence that money 
was not properly accounted for.— 
Harris v. Coleman, 170 S.E. 587, 161 
Va 182. 

The record of a French oonit, in 
a crimlnal prosecution for adultery, 
does not tend to prove the facts on 
which convictlon was obtained, when 
presented as evidence in' an action 


in this state.—Gould v. Gould, 194 
N.T.S. 742, 201 App.Piv. 674. 

60. N.J.—^In re Acker, 62 A. 656, 
70 N.J.Eq. 669. 

22 C.J. p 968 note 91. 

61. N.Y.—^Hilliker v. Rueger, 114 
]Sr,E. 391, 219 N.Y. 334. 

62. U.S.—In re Veler, Ohio, 249 F. 
633, 161 C.C.A- 643. 

JTadgmeiLt of Jnjitice of peace in 
another state cannot be proved sole- 
ly by certified copy authenticated hy 
Justice.—Clark v. Dyer Fruit Box 
Mfg. Co., Tex.Civ.App., 290 S.W. 669. 

63. Cal.—^Uplinger v. Yonkin, 190 P. 
822, 47 Cal.App. 435. 

64. Conn.—Bllllngs v. McKenzie, 89 
A. 344, 87 Conn. 617. 

65. Conn.—^Bllllngs v. McKenzie, su¬ 
pra 

66 . Mo.—Cloud V. Plerce City, 86 
Mo. 367—Jester v. Spurgeon. 27 
Mo.App. 477. 

67. lowa—Groodenow v. Idtchfield, 
9 N.W. 107, 13 N.W. 86 , 69 lowa 
226. 

08 , Ma—^Decrow v. Waldo Mut 
Ins. Co., 43 Me. 460. 

38 C.J. p 1182 note 67. 
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69- U.S.—Bradstreet v. Neptune 
Ins. Co.. C.C.Mass., 3 F.Cas.No.I,- 
793, 3 Sumn. 600. 

70. U.S.—^Bradstreet v. Neptune 
Ins. Co., supra 

38 C.J. p 1183 note 70. 

71. Mass.—Sawyer v. Maine P. & 
M. Ins. Co., 12 Mass. 291—Robln- 
son V. Jones, 8 Mass. 536, 6 Am. 
D. 114—^Baxter v. New England 
Mar. Ins. Co., 6 Mass. 277, 4 Am.l>. 
125. 

72- U.S.—Yeaton v. Fry, D.C., 6 

Cranch 335, 3 L.Ed. 117. 

38 C.J. p 1183 note 71. 

73. U.S.—Maryland Ins. Co. v. 
Woods, Md., 6 Cranch 29, 3 L».Ed. 
143. 

38 C.J. P 1183 note 72. 

74. U.S.—^Pitzslmmons v. Newport 
Ins. Co., R.I., 4 Cranch 186, 2 Lu 
£d. 591. 

38 C.J. p 1183 note 73. 

75. U.S.—^Fitzsimmons v. Newport 
Ins. Co., supra 

76- S.C.—^Bailey v. South Carolina 
Ins. Co., 10 S.C.L. 641. 

77- U.S.—^Marine Ins. Co. of Alex- 
andria v. Hodgson, D.C., 6 Cranch 
206, 8 L.JE!dL 200. 
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conclutive, unl«st of »uch a character at to flive rite to 
ettoppel. 

In some instances. ofHcial rccords other than ju- 
dicial or leffislative have been held conclusi ve of thc 
facts stated therein/^ except where fraud or mis- 
take i$ shown.^* Ilowever, the more gcnerally ac- 


cepted view, which in some States is made the sub- 
ject of statutory provisions, is that official records 
and documents, although they import verity and 
truth*® as far as the statements therein are author- 
ized,si and generally are prima facie evidence of 
the facts stated or shown,^^ are not conclusive,*^ 


m Cal.—Allen v. McKay, 72 P. 713, 
13S Cal. 04. 

22 C.J. p 969 note 98. 

Ofleial reeord ot sexiate'* gotl- 
fbnutlOA or rejection of nomination 
hy govemor for appointment to of- 
llre it conclutive evJdenoe thereof.— 
I>eni«on v. State, Tex.Civ.App., 61 
S.W.2d 1017, error refused Denison 
V. State ex rei. AUred, 61 S.W.2d 
1022, 122 Tex. 459. 

OHIolal recoxd of a xaeetlng’ of a 
Taomxd, tuch as a school board, im¬ 
porta verity, and it is conclnsive as 
to the matters set forth therein, ex¬ 
cept where fraud or mistake is 
shown.-—Western Union Telegrraph 
Co. V. Guard, 139 S.W.2d 722, 283 
Ky. 117. 

Oonaty aadltox^ report is conclu- 
slve of facts not excepted to prior 
to its introduction in evidence, and 
is prima facie evidence as to facts 
excepted to as incorrect or untrue.— 
Medford v. Red River Oounty, Tex. 
C1V.APP,. 84 S.W.2d 345. 
Conclualveness of county audit and 
settlement ssnerally see Gounties 
i 153. 

79- Ky.—^Western Union Telegraph 
Co, V. Gnard, 139 S.W.2d 722, 283 
Ky. 187. 

I^a.—^De Gentile v. White Castle 
Uuniber A Shingle Co., 58 So. 517, 
130 La. 705. 

80, Colo.—^Buckman v. H, A. Marr 
Groeery Co., 300 P. 894, 89 Colo. 
183. 

81- Colo.—^Page v. Gillett, 141 P. 

866 , 26 Colo-App. 204. 

22 C.J. p 970 note 14 [g]. 

88 . Ala.—^Hnrat v. Kirby, 105 So. 
872, 213 Ala. 640—Williams V. 

Oates, 102 So. 712, 212 Ala. 396. 
Aris.—^Town of South Tucson v. 
Board of Sup*rs of Pima County, 
84 P.2d 581, 52 Aria 575—Mutual 
Ben. Health A Accident Ass*n v. 
Neale, 33 P.2d 604, 43 Aris. 532. 
Ark.—Marable v. State, 2 S.W.2d 
690, 176 Ark. 589. 

Cal.—In re Wood 8 on*s Bstate, 96 P. 

2d 1016, 36 Cal.App.2d 77. 
ni.—Wyman v. Hageman, 148 K.B. 
852, 318 111. 64. 

lUss.—X>ow V. U. S. Fidelity A 
Guaranty Co., 7 N.E.2d 426, 297 
Mass. 84. 

Ifo-^-^Anastrong ▼. City of Monett, 
228 S.W. 771. 

Hont.—Anderson v. Spear-Morgan 
Uivestoclc COh 79 P.2d 667, 107 
Mont. 18—Consolidated Gold A 


Sapphire Mining Co. v. Struthers, 
111 P. 152, 41 Mont. 565. 

N-.C.—Braddy v. Pfaff, 186 S.E. 340, 
210 K.C. 248. 

Pa—Carns v. Matthews, 174 A, 840, 

! 114 Pa.Super. 628—^Appeal of 

! Kiebler, 30 PaDist. & Co. 620. 

S.D.—^Housman v. Geiman, 252 N.W. 
857, 62 S.D. 310. 

Tex.—Emory v. Bailey, 234 S.W. 660, 
111 Tex. 337, 18 A.L-R. 901, re- 
versing, Civ.App., 181 S.W. 831. 
Wash. —Steel v. Johnson, 115 P.2d 
145—^Wyant v. Independent As- 
phalt Paving Co., 203 P. 961, 118 
Wash. 345. 

Wis.— Vogel V. Delaware, L. & W. R. 

Co., 171 N.W. 198, 168 Wis. 667. 

22 C.J. p 969 note 99. 

Particular reeozds aad dooumepits 
withlXL mle 

(1) Automobile commissloner^s 
records as prima facie evidence of 
ownership of car.—^East Baltimore 
Transfer Co, v. Goeb, 118 A. 74, 140 
Md. 534. 

( 2 ) Commissioner*s deed as suffi¬ 
cient to Show commi 8 sioner’s au- 
thority to make deed.—^Baggett v. 
L^ier, 100 S.E. 254, 178 N.C. 129. 

(3) Pederal permits for the pur- 
chase and transportation of whiskey 
as prima facie evidence of compli- 
ance with law.—W. A. Gaines & Co. 
V. Holmes, 114 S.E. 327, 154 Ga. 344, 
27 A-L,R. 98. 

(4) Mastei^s deed. 

111.—^Hooper v, Goldsteln, 168 N.B. 1, 
336 111. 125, certiorari denied 50 
S.Ct. 239, 281 U.S. 724, 74 UBd. 
1141, 

Ten».—Camp v. Riddle, 160 S.W. 844, 
128 Tenn, 294, Ann.Cas.l916C 146. 

(5) Proclamation of governor dis- 
solving Corporation for failure to 
pay license fees. 

Or.'—Smyth v. Kenwood L>and Co., 
190 P. 962, 97 Or. 19. 

Utah.—Consolidated Mills & Feed 
Yards Co. v. Patterson, 221 P. 159, 
62 Utah 506. 

(6) Report of death filed in Pub¬ 
lic bureau of vital statistica—^New 
York Life Ins. Co. v. GUI, 182 So. 
109, 182 Miss. 815. 

<7) SherilTs deed.—Williams v, 
Oatea 102 So. 712, 212 Ala. 396. 

( 8 ) Tribal records as prima facie 
evidence of pedigree.—^U. S. v. Mid- 
Continent Petroleum Corporation, C. 
C.A.Okl., 67 P.2d 37, certiorari de¬ 
nied Hosey v. Mid-Continent Petro¬ 
leum Corporation, 54 S.Ct 346, 290 
U.S. 702, 78 UEd, 603. 
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Entxies in olBLolca reoord books, 
made In the performance of official 
duty, are “prima facie evidence” of 
the facts stated therein, but such 
entries do not in and of themselves 
always express or guarantee the 
truthfulness of the contents of the 
document.—^In re Woodson's Estate, 
96 P.2d 1016, 36 Cal.App. 2 d 77. 

OAolal reeord of a deed is pre- 
sumed to be a copy or representa- 
tion of what appears In the original 
deed.—^Adkins v. Downing Gas Co., 
198 S.B. 131, 120 W.Va. 401—Pardee 
V. Johnston, 74 S.B. 721, 70 W.Va 
347. 

A ship’s registxy is prima facie 
but not conclusive proof that the 
person whose name appears therein 
as Kiaster was In fact such.—^Draper 
V. Commercial Ins. Co., 21 N.Y. 378, 
reversing 11 N.Y.Super. 434. 

ITnlted States Ooast and Geodetic 
Snrveys are prima facie evidence of 
facts shown, weight and effect being 
fact question for court in action to 
quiet title.—City of Los Angeles v. 
Buncan, 19 P.2d 289, 130 Cal.App. 11 
—City of Oakland v. Wheeler, 168 P. 
23. 34 Cal.App. 442. 

83. Masa—Cosmopolitan Trust Co. 
v. Lyons, 188 N.E. 825, 244 Mass. 
115. 

Mo.—^Allen v. American Life & Ac¬ 
cident Ins, Co., App., 119 S.W.2d 
450—Johnson v. Mlssouri Ins. Co., 
App., 46 S.W.2d 959, 9*61, citlng 
Ooxpns Juris—Shaw v, American 
Ins. Union, App., 33 S.W.2d 1052, 
1055, citlng Ooxpns Jnxls. 

Mont,—^Musselshell Valley Farming 
A Llvestock Co. v. Cooley, 283 P 
213, 36 Mont. 276. 

N.Y.—^Klepper v. Seymour House 
Corporation of Ogdensburg, 218 N. 
T.S. 476, 218 App.Dlv. 686 , re- 

versed on other grounds 158 N.E. 
29, 246 N.Y. 86 , 62 A.L.R. 9‘56. 
Ohlo.—Carothers v. City of Cincinr 
nati, 12 Ohio App. 69. 

Pa.—^Appeal of Kiebler, 30 Pa.Dist. 
& Co. 620. 

Wash.—^Wyant v. Independent Aa- 
phalt Paving Co., 203 P. 961, 118 
Wash. 345. 

22 C.J. p 969 note 1. 

Corporate reoords of oommon 
Bohool dlstrlot, incomplete on thelr 
face, are not conclusive.—State ex 
inf. Mansur ex reL Powler v. Mc- 
Kown, 290 S.W. 123, 315 Mo. 1336. 

Ifederal oeaisns ragports are not 
conclusive of population of state 
governmental subdivision.—Gordon 
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unless they are of such a character that the person 
to be bound is estopped to deny the truth of their 
recitals.*^ Such a record or document is to be 
weigbed by the court along with other evidence,*^ 
and may be rebutted, corrected, or modified by oth¬ 
er competent evidence.^® A record which is the 
only source of evidence by which ofl&cial action can 
be shown, and which does not show any action, in- 
dicates that none was taken;®^ but this does not ap- 
ply to action which may be shown otherwise than 
by the record.®® 

Statutory provisions, making such records pri¬ 
ma facie evidence of their contents, have been held 
constitutional;®® but such a statutory rule is limited 
to facts which the law affirmatively requires the 
record to state,®® and does not include other mat- 
ters in the record for personal information or for 
other reasons;®^ and applies only where the rec¬ 
ord otherwise complies with the requirements of 


the statute.®® 

It has been said that official records and docu- 
ments are equal to ordinary testimony g^ven under 
the obligation of an oath,®® and with relation to re¬ 
mote events they are more satisfactory than the 
recollection of witnesses,®^ and when they are shown 
to have been made in the ordinary course of duty 
they are, in the absence of any evidence that they 
have been tampered with, entitied to very g:reat 
weight®® It has also been said that a pamphlet 
or other document purporting to have been issued 
by the govemment, or under the authority of some 
department of the govemment, has no more weight 
as evidence and carries upon its face no stamp of 
greater authenticity or verity than documents issued 
by any other authority,®® and a printed report con- 
taining a copy of an order found in a memorandum 
book of the office making such report has been hcld 
not evidence that the order had been made or that 


V. Ix>wry, 217 N.W. 610, 116 Neb. 359 
—22 C.J. p 969 note 1 Cb]. 

Selxool records of a pupil *8 a^e, 
when rectulred to be kept by law, 
like other official records, such as 
census retums and like enumeratlon 
lists, are evidence of the facts thus 
reauired to be recorded, althousrh not 
record evidence In the sense of belner 
concluslve.—Price v. Price, 186 N- 
Y.S. 670, 194 App.Div. 158, affirmlnsr 
178 N.Y.S. 561. 

Where a recorded wp is aa. inao- 
curate copy of an ori^rinal map be- 
cause being reduced in size, it is not 
conclusive and the court is entitied 
to look to the orlginal map to sup- 
ply Information not fumished by the 
copy.—^Wheeless v. Bums, 123 So. 
25. 219 Ala. 621. 

84. Mo.—Allen v. American Life & 
Accident Ins. Co., App., 119 S.W.2d 
450. 

Kydroffraphio max>s of the United 
States Coast and Geodetic Survey 
are entitied to full credeuce as evi¬ 
dence, and are to be taken as ab- 
solutely establishlns: the truth of ali 
that they purport to show.—U. S. v. 
Romaise, Wash., 256 F. 253, 166 C. j 
C.A 423. j 

86 . Mo.—Johnson v. Mlssouri Ins. 
Co., App., 46 S.W.2d 959—Sliaw v. 
American Ins. Union, App., 83 S. 
W.2d 1052. 

N.Y.—Price v. Price, 185 N.Y.S. 670, 
194 App.Div. 158, afflrminff 178 N. 
Y.S. 561. 

As best evidence 

Kan.—Brack v. Ochs, 102 P. 479. 
80 Kan. 433. 

22 C.J. p 969 note 99 [a]. 

88 - Masa—Cosmopolitan Trust Co. 
V. Lyons, 138 N.E. 325, 244 Maas. 
115. 


N.C.—Braddy v. Pfaff, 186 S.E. 840, 
210 N.C. 248. 

Seoords of weather Service that 
no snow had fallen duiingr fifteen 
days precediniT the accident do not 
demonstrate that plaintliTs testi¬ 
mony as to the accumulation of ice 
and snow was untnie.—^Buffalo v. 
City of Ues Moines, 186 N.W. 844, 
193 lowa 194. 

87. 111.—People ex rei. Wangrelin v. 
City of St. Louis, 10 N.E.2d 369, 
367 111 . 57—^Village of Bellwood v. 
Galt, 152 N.E. 591, 321 111 . 504. 

88 . Tex.—Wiess v. Hali, Civj^pp., 
135 S.W. 384. 

ZssTUuice of marzia^ lioense 

The fact that there was no record 
in the county clerk’s office of a mar- 
rias:e license about the date of an 
alle^ed marrlage does not show that 
no such license had been issued, as 
it midrht have been issued, exeeuted, 
and never retumed, in which case 
no record would have appeared of 
such issuance.—Wiess v. Hali, supra 

89. Ark.—Marable v. State, 2 S.W. 
2d 690, 175 Ark. 589. 

90- Ariz.—Town of South Tueson v. 
Board of Sup'rs of Pima County, 
84 P.2d 681, 52 Ariz. 576—Sover- 
eign Camp W. O. W. v. Saudoval, 
54 P.2d 657, 47 Ariz. 167. 

91. Ariz.—Town of South Tueson v. j 
Board of Sup^rs of Pima County, 
84 P.2d 681, 62 Ariz. 676. 

98. Mont—^Anderson v. Spear-Mor- 
ffan LIvestock Co., 79 P.2d 667, 
107 Mont. 18. 

S.D.—Housman v. Gelman, 252 N.W. 

867, 62 S.D. 310. 

XmmstezUl omissloiis 
Ala—^Hurst v. Kirby, 106 So. 872 
213 Ala 640. 


Stub in swsuaxp laad oosuaisslon^ 
er*i book ia insufficient to show title 
in a purchaser, especially where the 
law prescribes the exclusive method 
of provlngr title by an authentlcatei 
record.—Harmon v. Cox, 84 So. 183, 
122 Miss. 221 . 

93. Del.—State v. Willoughby, 102 
A. 983, 7 Boyce 83. 

94. U.S.—U. S. V. Appalachlan Elec¬ 
tric Power Co., C.C.A.Va, 107 F.2d 
769, affirminsr» D.C., 23 F.Supp. 83, 
certiorari grranted 60 S.Ct. 608, 309 

U. S. 638, 84 LuEd. 999, reversed on 
other sprounds 61 S.Ct. 291, 311 U- 
S. 377, 85 Li.Ed. 243, rehearlngr de- 
nied 61 S.Ct. 648, 312 U.S. 712. 85 
L.Ed. 1143. 

Me.—^Barker v. Foggr 34 Me. 392. 
Mo.—^Armstrong- v. City of Monett^ 
228 S.W. 771. 

Chucdian^B report, made when mat- 
ters were current and transplrins* 
should be iTlven grreater weight than 
imperfect memory of witnesses tes' 
tifying to events flfty years old.— 
Burton v. McGulre, Tex.Com.App., 41 
S.W.2d 238, affirming, Civ.App., 3 S. 
W.2d 576. ! 

95. Ariz.—Costello v. Cunningham, 
172 P- 664, 19 Ariz. 612. 

MIch.—Thurstin v. Luce, 26 N.W. 
108, 61 MIch. 292. 

9a Tex.—^Missouri, & T. R. Co. 

V. Dale Bros. Land & Cattle Co., 
Clv.App., 179 S.W. 935. 

Purpose of statute providing for 
admissibillty of ordinances published 
In book or pamphlet form is to con¬ 
stitute such publicatlon presumptive 
evidence of what it purports to be.— 
Orr V. BCart, 258 N.W. 84, 219 lowa 
408. 
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the cntry was truc.*'^ 

R^^cords oj sisicr state. It has becn said that a 
court, in admitting in cvidcnce diily authenticatcd 
Cf>pics of tho r<.*cords of a state, cannot fjive 

to the records the force and ciYect accorded to them 
hy the laws of the sister state, uniess the laws are 
proved, as the court cannot judicially kiiow the le- 
gal elYcct oi the records in the sister state.®® A 
statiiie providing that certain records shall be pri¬ 
ma facie cvidence does not apply to foreign rec¬ 
orda;®® but, under some statutes, the statutes and 
decibions of courts of another state, purporting to 
be publishcd by its authority, are prima facie evi- 
dence of its law.i 

Effeci of amendmenU Leave of court to amend 
an ofHcial rccord has no effect on the record as ev- 
idence® iintil the amendment is made, in which case 
the record as amended has been held to be conclu- 
sive evidence of the facts therein stated.® 


b. Official Cextificates 

Offlclal certifleates are generally prima facie, but not 
conclualve, evidence of the facts stated therein. 

OfficiaI certificates are prima facie, but not con¬ 
clusi ve, evidence of the facts stated therein,4 and 
with respect to some certificates this nile has been 
declarcd by statute.® Such certificates may be re- 
butted, but ordinarily they will control in the ab- 
sence of evidence to the contrary,® and cannot be 
impeached by mere inference.*^ A certificate of a 
public officer, however, as to matters which he is 
not required or authorized to certify is extraofficial 
and entitled to no greater weight as evidence than 
an unsworn certificate of any other person.^ 

A hirth certificate filed and on record with the 
proper officials is conclusive of the date of a per¬ 
sonas birth;® but, under some statutes, such a cer¬ 
tificate is only prima facie evidence of facts recited 
therein,!® and is not even prima facie evidence of 


97- Mlch.—Koehler v. Abey, 133 N. 
W. S23. 168 Mich. 113. 

98. Mont.—^American Sav. Bank & 
Truat Co. v. Chapman, 202 P. 385, 
61 Mont. 40S. 

T*fX.—Abeel v. Well, 283 S.W. 769, 
115 Tex. 490—^Xewsom v. Lan?- 
ford. Civ.App., 174 S.W. 1036. 

99- Mass.—-Vergrnani v. Guidetti, 32 
K.RSd 273. 308 Mass. 450—-In re 
Derinza, 118 X.R 942, 2-29 Mass. 
435. 

1- X.T.—Ball V. Cross, 132 N.R 106, 
231 X.T. 329, 39 A.L.R. 600, re- 
versin^ 180 X.T.S. 454, 190 App. 
Div. 711, which affirmed 174 N.T.S. 
359, 106 Misc. 1S4. 

R.I.—Hewett v. Hewett, 116 A. 883, 
44 R.I. 308. 

2- HL—People V. Cleveland, C., C. & 
St. lu Ry. Co., 145 X.E. 727, 314 
Zn. 455. 

3- IlL—People V. Harquist, 146 N.R 
140, 315 111. 228—People v. Cleve¬ 
land, C., C. & St. Ii. Ry. Co., 145 
N.R 727. 314 111. 455. 

4. U.S.—U. S. V. Curran, D.C.N.T., 
298 P. 951. 

Ark.—Bush v. Echols, 10 S.W.2d 906, 
178 Ark. 507. 

Mass.—Grover v. Smead, 2 X.E.2d 
1012, 295 Mass. 11. 

Mmn.—0’Laughlin v. St. Anthony & 
Dekota Elevator Co., 192 N.W. 356, 
155 Minn. 88. 

Mo.—^Woods V. National Aid Life 
Ass*n, App.. 87 S.W.2d 698. 

N.Y-—^Lazarowitz v. Kazan, 203 N. 
T.S. 610, 122 Misc. 202. 

Ps.—In re McLaughlin^s Estate, 29 
BeI.Co. 478. 

Tex.—^Blum Milling Co. v. Moore- 
Se&ver Grain Co., Com.App., 277 
S-W, 78, raverslng Moore-Seaver 
Grain Co. v. BIum MIHIng Co., Civ. 
Appw, 264 S.W. 551—Taylor v. 


Hemphill, Civ.App., 238 S.W. 986, 
dismissed for want of jurlsdiction. 
22 C.J. p 969 note 7. 

Partlenlar certlfioates withln mle 

(1) Certificate of diligent search 
and fallnre to find document as evl- 
dence that document was not filed. 
—^Adirondack Core & Plug Co. v. New 
York Cent. R. Co., 258 N.T.S. 916, 
144 Misc. 558, reversed on other 
grounds 264 N.T.S. 484, 238 App.Div. 
346, affirmed 191 N.R 503, 264 N.Y. 
439. 

(2) Government certificate of in- 
spection of car.—Pean v. Alabama 
Great Southern R. Co., 159 N.R 487, 
26 Ohio App. 96. 

(3) Ordinary*s certificate, on ques- 
tion whether applicant for exemp- 

I tion from llcense fee is disabled or 
I indigent resident soldier within ex- 
[ emption statute.*—Webb v. Mayor 
and Aldermen of Savannah, 175 S.E. 

I 470, 179 Ga. 160. 

An anctloneer^s certificate pursuant 
to Power of sale in mortgage is 
prima facie evidence of its recitals 
as to the notice, the time and place 
of sale, and regularity of it.—^Elson 
V. Pridgen, Ala,, 2 So.2d 110. 

Beport of state board of health 
on specimen of sputum which was 
regularly taken and mailed to board 
Is prima facie evidence of what it 
purports to be, and, if Its verity is 
to be overthrown, duty is on one 
challenging it to do so.—^Mutual Life 
Ins. Co. of New York v. Knight, 178 
So. 898, 180 Fla. 733. 

S- Cal.—Stella v. Smith, 293 P. 666, 
109 Cal.App. 409. 

La.—^Davis v. Sellg & Baughman 
Hardware Co., 2 La.App. 665. 

N.C.—^American FertiUzing Co. v. 
Thomas, 106 S.E. 835, 181 N.C. 274. 
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Secretary of 8tate*s certificate, nuder 
oAdal Seal 

Fla.—Gwynn v. Hardee, 110 So. 843 
92 Fla. 543. 


6. XT.S.—^IT. S. V. Curran, D.C.N.Y., 
298 P. 951. 

Mass.—Grover v. Smead, 2 N.R2d 
1012, 295 Mass. 11. 

Miss.—Thompson v. Clay, 82 So. 1, 
120 Hiss. 190. 

A verified suggestlon by the attor- 
ney general of the state that a ves- 
sel seized under process of the ad- 
miralty court was the absolute prop- 
erty of the state is sufficient to es- 
tablish that fact, at least in the ab- 
sence of a specific denlal of such 
ownership.—In re State of New 
York, 41 S.Ct 592, 256 U.S. 503, 66 
L.Ed. 1063. 

A certificate of the order approving 
the bozLd of a tmstee in bankruptcy 
constitutes conclusive evidence of 
the vesting in him of the title to 
the property of the bankrupt and is 
proof of the due appointment of such 
trustee.—^Bank of Manchester v. Bir- 
mlngham Trust & Savings Co., 119 
S.R 403, 156 Ga. 486. 

7. 111.—LIght V. Reed, 85 N.R 282. 
234 111. 626, affirmlng 138 Ill.App. 
611. 

22 C.J. p 969 note 7 [b]. 

8- Ind.—^Daggett v. Bonewitz, 7 N. 

R 900, 107 Ind. 27*6. 

Wyo.—Parmers State Bank of Riv- 
erton v. Investors Guaranty Cor¬ 
poration, 45 P.2d 1067, 48 Wyo. 
319. 

9. Mo.—^Hente v. Michie, App., 161 
S.W.2d IO?. 

10. lowa.—Gardner v. Boland, 227 
N.W. 902, 209 lowa 362. 
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immaterial statements.il A certificate or record of 
births and baptisms of a church is not conclusive 
as to the date of the birth of a personis or as to 

his parentage.i3 

A certificate of death is prima facie, but not con¬ 
clusive, evidence, in some States by statute, of the 
facts properly recited therein,!^ such as the fact 
and cause of death,15 but is not such evidence as 


to matters of opinion or conclusion stated therein,!® 
or as to hearsay statemcnts.i'^ In the abscnce of 
other controlling evidence, the facts recited must be 
taken as true,!^ but they are subject to rebuttal and 
explanation,!® It has been held that a death cer¬ 
tificate filed in another state need not be consid- 
ered as prima facie evidence of the facts therein 


IX. lowa.—Gardner v. Boland, su¬ 
pra. 

Paternltr 

Statement in birth certificate that 
name of father Tras unknown is not 
presumptive evidence of that fact 
and does not contradict testimony 
with reference to paternity of child. 
—Gardner v. Boland, supra. 

12. Mo.—Arnold v. Brotherhood of 
Locomotive Firemen and Engrine- 
men, 101 S.W.Sd 729, 231 Mo.App. 
508. 

K.T.—^Baronowski v. Quayle & Son 
Corporation, 263 N.T.S. 537, 234 
App.Div. 806, amended 264 
1019, 235 App.Div. 644. 

la Mich.—^Livemash v. De Lorme, 
175 N.W. 177, 20*8 Mlch. 296. 
Phllippine.—^Basa v. Arquiza, 5 Phil- 
ippine 187. 

14. U.S.—Krugr V. Mutual Ben. 
Health & Accident Ass'n, C.C.A 
Mo., 120 F.2d 296—Guardian Life 
Ins, Co. of America v. Kisaner, C. 
C.A.MO., 111 F.2d 532—Brown v. 
Maryland Casualty Co., C.C.A.MO., 
56 F.2d 169—-Toung* v. Aetna Life 
Ins. Co., D.C.Pa., 82- F.Supp. 889, 
afflrmed, C.C.A., Aetna Life Ins. 
Co. V. Toungr, 113 F.2d eCl. 

Mass.—^Lydon v. Boston Elevated 
Ry., 34 N.E.2d 642, 809 Mass. 206— 
Walcott V. Sumner, 32 N.E.2d 685, 
308 Mass. 418. 

Mich.—Bishop v. Shurly. 211 N.W. 
75, 287 Mich. 76. 

Minn.—^Krema v. Qreat Northern Life 
Ins. Co., 282 N.W. 822. 204 Minn. 
186—^Milliren v. Pederal Life Ins. 
Co., 242 N.W. 290, 18'6 Minn. 614— 
Fete V. Lampi, 186 N.W. 663, 150 
Minn. 423. 

Mo.—Simpson v. Wells, 237 S.W. 
520, 292 Mo. 301. 

K.J.—^Aitken v. John Hancock Mut. 
Life Ins. Co., 10 A.2d 745, 124 N. 
J.Law 68, reversingr 6 A.2d 133, 122 
N.J.Law 436. 

N.C.—Rees v. Jefferson Standard 
Life Ins. Co., 6 S.E.2d 164, 216 N. 
C. 428. 

Pa.—Johnson v. Valvoline Oil Co., 
200 A 224, 131 Pa.Super. 266. 

Tex.—^Blue Bonnet Life Ins. Co. v. 
Reynolds, Civ.App., 160 S.W.2d 872. 

15. U.S.—Krugr V. ift^utual Ben. 

Health & Accident Ass’n, C.C-A. 
Mo., 120 P.2d 296—Jones v. Mu¬ 
tual Life Ins. Co. of New Toiit. 
ac.AMo., Ili F*.2d 873—Guardian 


Life Ins. Co. of America v. Kiss- 
ner, C.aAMo., 111 F.2d 632—Equl- 
tahle Life Assur. Soc. of U. S. v. 
Stfainett, aC.AKy., 13 P.2d 820. 
-A-Ia.—^Metropolitan Life Ins. Co. v. 
Parks. 97 So. 788, 210 Ala. 261— 
American Nat. Ins. Co. v. Reed, 
160 So. 543, 26 Ala.App. 350, cer¬ 
tiorari denied 160 So. 646, 230 Ala. 
221 . 

CaL—^Bennett v. Brady, 61 P.2d 530, 
17 Cal.App.2d 114—^Longuy v. La 
SociOtO Francaise De Bienfaisance 
Mutuelle, 198 P. 1011, 62 Cal.App. 
370. 

Kan.—^Kirsch v. Pederal Life Ins. 

Co., 87 P.2d 591, 149 Kan. 309. 

Ky.—^Prudential Ins. Co. of America 
V. Tuggle's Adm^r, 72 S.W.2d 440, 
264 Ky. 814—Ford v. Common- 
wealth Life Ins. Co., 67 S.W.2d 950, 
252 Ky. 665-—Louiaville Gas & 
Electric Co. v, Duncan, 31 S.W.2d 
•916, 236 Ky. 613. 

Mass.—^Lydon v. Boston Elevated 
Ry., 3’4 N.B.2d 642, 309 Mass. 205 
—Broadbenfs Case, 134 N.E. 632, 
240 Mass. 449. 

Mich.—^Bishop v. Shurly, 211 N.W, 
76, 237 Mich. 76. 

Mo.—Simpson v. Wells, 237 S.W. 520, 
292 Mo. 301—Shei^ard v. Travelers 
Protective Ass*n of America, 124 
S.W.2d 628, 233 Mo.App. 602. 

N.T.—Nestor v. Pabst Brewingr Co., 
181 N.T.S. 477, 191 App.Div. 812. 
Pa.—Griflin v, National Mining- Co., 
193 A. 447, 127 Pa.Super. 588. 
Utah.—^Bozlcevich v. Kenilworth 

Mercantlle Co., 199 P. 406, 58 Utah 
468, 17 AL.R. 346. 

17 C.J. p 1178 notes 67, 68. 

Recitals not part of proof of death 
are not blnding on a beneflciary of 
llfe Insurance pollcy.—Scott v. Na¬ 
tional Life & Accident Ins. Co., Mo. 
App., 281 S.W. 67. 

Showlng causes of death 
The absence of a statement in copy 
of death certificate of any contribu- 
tory causes of death of employee who 
died of meningitis does not show 
conclusively that there were no oth¬ 
er causes nor preclude introduction 
of evidence.as to such causea—^Ber- 
inato V. Harper Bros., 188 A 744, 
16 N.J.Misc. 63. 

16. U.S.—^Eguitable Life Assur. Soc. 
of U. S. V. Stinnett. C.C.AKy., 13 
P.2d 820. , 

N.C.—^Rees' "v. Jefferson Standard 
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Life Ins. Co., 5 S.E.2d 164, 216 N. 
C, 428. 

17. Minn.—Milliren v. Pederal Life 
Ins. Co., 242 N.W. 290, 186 Minn. 
614. 

1& Mass.—^Lydon v. Boston Elevat¬ 
ed Ry., 34 N.E.2d 642, 806 Mass. 
205. 

Mo.—^t\’'oods V. National Aid Life 
Ass'n, App., 87 S.W.2d 698. 

N.J.—Altken v. John Hancock Mut. 
Life Ins. Co., 6 A.2d 133, 122 N.J. 
Law 436, reversed on other grrounds 
10 A2d 745, 124 N.J.Law 68. 

19. U.S.—^Krug v. Mutual Ben. 
Health & Accident Ass*n, C-C. 4.. 
Mo., 120 F,2d 296—Toung v. Aetna 
Life Ins. Co., D.C.Pa., S-S F.Supp. 
389, afflrmed, C.C.A, Aetna Life 
Ins. Co. V. Toung, 113 P.2d 601. 
Ky.—^Metropolitan Life Ins. Co. v. 
develandas Adm*r, 11 S.W.2d 434, 
226 Ky. 621. 

Minn.—Krema v. Great Northern 
Life Ins. Co., 282 N.W. 822, 204 
Minn. 186, 

Pa-—Johnson v. Valvoline Oil Co., 
200 A. 224, 131 Pa.Super. 266. 

Tex.—Blue Bonnet Life Ins. Co. v. 
Reynolds, Civ.App., 160 S.W.2d $72, 
error refused. 

PhyslclasL competent in rebuttal 
The physiclan who made out the 
medical report embodied in the cer¬ 
tificate may testify in rebuttal or 
explanation of the certificate. 

Ky.—Metropolitan Life Ins. Co. v. 
Cleveland’s Adm*r, 11 S.W.2d 431. 
226 Ky. 621. 

Minn.—Krema v. Great Northern 
Life Ins. Co., 28*2 N.W. 822, 204 
Minn. 186. 

Death oextULoate withoiit probativa 
value 

(1) As to cause of death, where 
it is not identifled by the physician 
whose name is sigrned to it and 
there is no showing that the certifl- 
cate was submitted by a beneficiary 
so as to constitute the certificate a 
statement against interest.—Clay v. 
Liberty Industrlal Life Ins. Co., La. 
App., 167 So. 838. 

(2) Where the physiclan who made 
the certificate was wltness for clalm- 
ant offerlng it in evidence in com- 
pensation proceeding, and physician's 
testimony as to cause of death was 
inadmisslble as not showing facts 
upon which opinion was founded.— 
Johnson v. Valvoline Oil Co., 200 A. 
224, 131 Pa.Super. 266. 
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statcd by the courts of a different state.^o A statute 
making: a death certificate prima facie evidence of 
facts stated is desigpied oniy for public purposes 
and dces not apply in cases of private controversles 
between adverse partics .21 

§ 767. Private Writings Generally 

a. In gencral 

b. Deeds 

a» In General 

Private wrltinge are, as a rule, prima facie, but not 
eonclusive, evklence of the facts stated or reelted thereln 
or shown thereb/p 


9 OL Wash.—^Thompson v. Seattle, R. 
4kS.Il. Co., 128 P. 1070, 71 Wash. 
438. 

ai. K.T.—^Beslin v. Metropolitan 
Iiife Insurance Co., 66 N.E. 102, 
17*3 M.Y. 374—^In re Curtiss’ Will, 
250 K.Y.S. 146, 140 Miac. 185. 

22. U.S.—'Hoyal Bakin^ Powder Co. 
V, Hessey, C.C.A.Md., 76 P.2d «45. 
affirminiT, D.C., Xn re V. Van Bok- 
kelen, 7 P.Supp, C3S. certiorari de- 
nied Lrowendahl v. Hessey, 56 S.Ct. 
llt, 296 U.S. 695, 80 L.Ed. 421— 
Central Paper Co. v. Southwick, 
C.C.iLMich., 56 P.2d 593—Packard 
V, Hines, D.C.X.Ym 41 P.2d 557. 
Ala.—^Nobles v. Bank of 3Bclectic, 116 
So. 13, 217 Ala. 124—Cadle v. 
Bland, 106 So. 170, 213 Ala. 665. 
Ark.—Bush v, Taylor, 207 S.W. 226, 
136 Ark. 554. 

Idaho.—^Hardlng v. Home Inv. & Sav. 
Co.. 297 P. 1101, 49 Idalio 64, de- 
nyinir rehearincr 28$ P. $26, 49 Ida- 
bo 64. 

Ind.—Prazer y. McMlllln & Ckrson, 
179 K.B. 564, 94 Xad.App. 431. 

Ky.—Securlty Finance Co. v. A. Ij. 
Cook 4b Son, 3 S.W.2d 187, 223 Ky. 
124—^Bamey v. Adkins, 295 S.W. 
1039, 220 Ky. 769. 

X^a.^—Sunseri v. Cassagne, 195 So. 1, 
191 lia. 209. 

SCass.—^Rogers v. Pricc, 200 N.B3. 274, 
293 Mass. 537. 

Ho.—^Llttle Bros. CO. v. O. MAtbes 
Iron 4k Metal Co., App., 223 S.W. 
952. 

N.J,—In re Ben8on*s Will, 114 A. 
466, 92 N.J.P 4 . 618, affirmed IIT A. 
926, 93 671. 

K.T.—John S. Metcalf Co. v. Mayer, 
211 N.Y.S. 53, 218 App.Div. «07— 
Goldman v. Hhoades, 20S N.Y.S. 
548. 122 Misc. 567. 

K.C.—^Federal Liand Bank of Colum- 
bia V. Bobertson, 187 S.B. 575, 210 
K.C. 436—^Bicbardson v. Satter- 
wblte, 164 S.S. 825, 203 K.C. 113. 
K.D.—^Bowers v. Hogan, 259 N.W. 
92. 65 K.D. 872. 

Pa.—AppeaJ of Pennsylvania Compa- 
ny, 8« Pa. 102—Chorpenning v. 
Boycer 58 Pa. 474—Shulman v. 
Msattone, 31 liaz.Li.Recr. 470. 


Tez.—Thomas v. 

229 S.W. 602. 

22 C.J. p 970 note 9. 

of tltle bo car 

Under a statute making a certifl- 
cate of title to an automobile prima 
facie evidence of ownership, an as- 
signment on the back of sucb cer- 
tiftcate of tltle fumisbes prima facie 
evidence of ownership, and gives rise 
to the presumption that the assign- 
ment was made on date It bears, but 
is not prima facie evidence of facts 
therein stated-—^Hayes v. Ogle, 21 P 
2d 223, 143 Or. 1. 

Time caxds of woxkmsn, as prima 
facie evidence of Items of account 
for amount of labor performed.— 
IPatrick v. Tetzlalf; 189 P. 115, 46 
Cal.App. 243. 

23. Ala,—^Nobles v. Bank of Bclec- 
tic, 115 So. 13. 217 Ala. 124. 

Mo.—^Holman v. Metropolitan Life 
Ina Co.. 98 S.W.2d 343, 231 Mo. 
App. 230. 

N.Y.—Brandt v. Beha. 216 N.Y.S. 
178, 217 App.Div. «44, 

Bsnellciaiy snimg on life policy 
was not party to, and was not bound 
by, records in insurer*s horne office 
showlng that last semiannual premi- 
um due before insuredA death had 
not been paid.—^Holman v. Metro¬ 
politan Life Ina Co.. 98 S.W.2d 343, 
231 Mo.App. 230. 

Note 

Recitals that note is renewal 
merely are prima facie evidence of 
such intent, but not eonclusive 
against indorser not party to trans- 
action.—^Nobles v. Bank of Bclectic, 
115 So. 13, 217 Ala. 124. 

24. Pia—Johns v. Gilllan. 184 So. 
140. 134 Fla 676. 

La—^Breeland v. Kenner, App., 166 
So. 677, 

Mo.—Gosney v. Costigan, 33 S.W.2d 
947, 326 Mo. 1215—Concrete Steel 
Co. V. Reinforced Concrete Co., 
App., 72 S.W.2d 118—Greene v. 
Spinning. App., 48 S,W.2d 51. 

N.C.—^Perry v. Southern Siirety Co. 

129 S.BI. 721, 190 N.C. 284. 
Goxpozate eadsteaoe 
A recltal in a buUding contractores 
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bond that the centractor is a Corpo¬ 
ration binds the surety to such fact, 
and in suit of such bond the obllgee 
is relieved from proving the contrac¬ 
tores corporate exlstence.—St. Mat- 
thewes Evangelieal Lutheran Church 
V. U. S. Pidelity & Guaranty Co., 192 
N.W. 784, 222 MIch. 26«. 

|25. U.S.—^Irving Trust Co. v. Com- 
merclal Factors Corporation, C.C. 
A.N.Y., 68 P.2d 864, reverslng, D. 
C., In re Nathan & Oohen Co., 58 
P-2d 670. 

Ala—Clark v. Sanders, 171 So. 717, 
233 Ala 378. 

Cal.—^Nevln v. Mercer Casualty Co., 
55 P.2d 251, 12 Cal.App.2d 222. 
Mixm.—^Danielski v. Pioneer Bldg. 

Co., 242 N.W. 342, 186 Minn. 24. 
N.Y.—Stephens v. Crawford, 265 N. 
Y.S. 39, 209 App.Biv. 142, afllrmed 
147 N.E. 184, 239 N.Y. 636. 

Pa—^Harkins v. Varone, 159 A. 860, 
806 Pa 876. 

86. U.S.—S. V. Patterson, D.C 
Mont., 4 P.Supp. 693. 

Mo.—^Blue V. Supreme Camp of 
American Woodmen, App., 135 S. 
W.2d 373. 

l>ocTim«ataxy evUenoe, Im ordez to 
destzoy plaintilPs pzlma facie case, 
must be an instrument or record 
havlng efficacy, to whlch plalntilC 
is in some way a party, or truth of 
whlch he vouehes for, either ex- 
pressly or in legal effect, or else 
for some reason is estopped to deny. 
—^Blue V. Supreme Camp of Ameri¬ 
can Woodmen, supra 

27. CaL—Shirrelfs v. Alta Canyada 
Corporation, 48 P.2d 65, 8 CaLApp. 
2d 742. 

IlL—^In re Martlne’s Estate, 233 IU. 
App. 94. 

La—Peyton v. Roth, 88 So. 773, 149 
La 147. 

Mass.—Chadwick & Carr Co, v. 

Smlth, 199 N.E. 903, 293 Mass. 293. 
Wash.—Centralia Labor Temple 
Ass*n V. 0*Day, 246 P. 930, 139 
Wash. 331. 

XBLVbioee as not proof of sale and 
dellvery.—W. T. Rawleigh Co. v. 
Thompson, 114 S.E. 702, 122 S.C. 43. 


Private writings are, as a rule, prima facie, but 
not eonclusive, evidence of the facts stated or re- 
cited therein or shown thereby,^^ and particularly 
are not eonclusive against a third party.26 Such 
documentary evidence, however, may be held con¬ 
clusi ve if it is unequivocal and unmistakable in its 
meaning^^ and is not contradicted by other evi¬ 
dence and it may be sufficient to overcome a 
prima facie case for the opposing party.26 On the 
other hand, if the writing or document is of an am- 
biguous or uncertain character, although it may con¬ 
stitute some evidence, it may be of little, if any, 
value as such;*^ but a contemporary construction 

Calahan, Civ.App.. 
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by acts of parties to the writing has great weight, 
and is usually controlling if implications involved 
in the writing are doubtful.28 Written evidence on 
the same issues as to which oral evidence has been 
given should not be disregarded, but should be given 
due weight,29 and, as stated infra § 1033, it ordi- 
narily is regarded as being the more reliable evi¬ 
dence. 

The niles stated above, as to private writings be¬ 
ing prima facie, and not conclusive, evidence of 
the facts stated or recited or shown thereby, have 
been applied to abstracts of title,30 ancient docu- 


ments,2i bilis of lading or invoices,®® chattel mort- 

gages,32 inventories,34 reccipts,35 releases,®® and 

statements prepared by a bookkeeper.®^ 

A regular marine survey made in accordance with 
the usages of maritime States is generally consid- 
ered prima facie evidence of the facts which it re¬ 
cites,2* but it is not conclusive^s in the absence of 
evidence tending to substantiate its correctness.^® 

Recitals in a written contract are ordinarily re¬ 
garded as prima facie, but not conclusive, evidence 
of the facts recited,unless they are made con¬ 
clusive by statute, as between the parties thereto 


lield Sfnsnillcieat proof 
Ala.—Soverelgn Camp, W. O. W., v. 

Barton, lOO So. 684. 230 Ala. 293. 
Conn.—Southern New Bnsrland Ice 
Co. V. Town of West Hartford. 159 
A. 470. 114 Conn. 496. 

Ga.—^Moor v. Southern Paa Co., 132 
S.B. 920, 36 Ga.App. 288. 
lOL .— ^Rowe V. Smith, 106 So. 657, 160 
La 12—Jackson v. Dominick, App., 
166 So. 867. 

Neb.—^Tillson v. Holloway, 143 N.W. 
939, 94 Neb. 635. 

N.T.—^Wachtel v. Equitable Life 
Assur. Soc. of U. S., 194 N.B. 850, 
266 N.Y. 345, reverslng: 271 N.Y.S. 
650, 241 App.Div. 172. and reargru- 
ment denied 196 N.B. 60, 267 N.Y. 
289—Beechwood Gun Club v. City 
of Beacon, 276 N.Y.S. 249, 163 
Misc. 358, afflrmed 275 N.Y.S. 219. 
242 App.Div. 761—^New Amster- 
dam Casualty Co. v, National Un¬ 
ion Fire Ins. Co, of Pittsburg-h, 
Pa, 273 N.Y.S. 647, 161 Misc. 894, 
afflrmed 271 N.Y.S. 963, 241 App. 
Div. 813, afflrmed 194 N.R 746, 
266 N.Y. 264. 

Tniauthenticated reporta of con- 
tractoT'8 employees, as to labor and 
materia! used are not controlling on 
referee.—^Peroe v. B. H. Brooke Co., 
219 N.Y.S. 97, 219 App.Div. 107, af¬ 
flrmed Feroe v. B. H. Brooks Co., 161 
N.E. 194, 247 N.Y. 690. 

VaverliUd Bnirltah truuOatloiia of 
alleged articles appearingr in Rus- 
8lan papers obtained from United 
States flTOvemment were not suffi¬ 
cient to Show ezistence of Russlan 
Corporation was terminated by Soviet 
srovemment.—Jolnt Stock Co, of Vol- 
ga k ama Oil & Chemical Pactory v. 
National City Bank of New York, 
206 N.Y.S. 476, 210 App.Div. 665, 
afflrmed 148 N.B. 652. 240 N.Y. 368, 
reargrument denied, 160 N.B. 532, 241 
N.Y. 609. 

28. U.S.—Mara v. U. S., D.C.N.Y., 
54 P.2d 397. 

39. N.Y.—Susquehanna Sllk Mills v. 
Jacobson. 173 N.Y.S. 271, 185 App. 
Div, 378. 

30. Wash.—Adams v. Mlgmon, 84 P. 

2d 1916, 197 Wash. 293. 

22 C.J. p 970 note 10. 


31. U.S.—Johnson v. Jarvis, W.Va., 
228 P. 766, 139 C.C.A 286, afflrm- 
ing, D.C.. 208 P. 363. 

Ga,—Lanier v. Hebard, 51 S.B. 832, 
123 Ga. 626. 

22 GJ. p 970 note IL 
Mb presmnpHoxL azises froxn reci- 
tals in ancient Instrument, where 
other means of proving tnith or 
falslty of recltals exist.—James v. 
Gaal, Tex.Civ.App.. 282 S.W. 298. 

A hook M an anoient doeomont 
is proof of the facts recorded there- 
in.—Commonwealth v. Ball, 121 A 
191, 277 Pa, 301, 29 AL.R. 626. 

38. U.S.—^Blagrg: V. Phoenix Ins. Co., 
C.C.Pa,, 3 P.Cas,No.l,477, 3 Wash. 
C.C. 5. 

33- OkL—Cockrell v. Schmitt, 94 P, 
521, 20 Okl. 207, 129 Ain.S.R. 737. 
Chatfcel snortgaops exaonted and re- 
cordod in another state 
Cal,—Motor Inv. Co. v. Breslauer, 
221 P. 700, 64 CaLApp. 230. 

34, Wis.—^In re Liangrenbach^s Bs- 
tate, 230 N.W. 141. 201 Wis. 336. 

35. Ala.—Blue v. Hooks, 141 So, 
627, 224 Ala. 696. 

111.—^Byalos v. Matheson, 159 N.E. 
242. 328 111. 269, afflrminr 243 111. 
App. 60. 

Ky.—Dugan v. Harris, 13 Ky.Op. 297. 

A recelpt and xelease staned hy 
infant in an accountins with su&rdi- 
an on reaching majority was prima 
facie evidence that it spoke the 
truth and was correct.—^Lon^ v. 
Town of Hockinsrham, 121 S.B. 461, 
187 N.C. 199. 

Customaxy recelpt given by pladn- 
tiirs drayuan to carrier*s agent, 
statlng that the goods were received 
in good order, was evidence of an in- 
conclusive character as to the con- 
ditlon of the goods, where the goods, 
conslstlng of crockery, were inclosed 
In crates, and were concealed from 
view.—^Loulsville & N. R. Co, v. 
John W. 0’Neill Co., 86 So. 482, 204 
Ala. 154. 

Recelpt issned fcor preeninms on 
industrial life poUcy, containing 
printed recitatione that receipt was 
for deposit on revlval applioation, 
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was not conclusive against bene- 
flciary who relied on such receipt 
to negative alleged lapse of policy, 
where no policy number was named 
and specific language requesting re- 
vival and conditions for revival were 
marked out.—Shultz v. American 
Nat. Ins. Co., Tex.Clv.App., 142 S.W. 
2d 275, error dlsmissed. 

Recelpt provldUig that puxohaser 
wonld pay taxee after date of 
contract is not “written instrument 
between parties'' conclusive as to 
facts recited therein, as provided by 
statute.—^Bevis v. Murphey, 16 P.2d 
178, 127 CaLApp. 518. 

30. Neb.—Pettit v. Louls, 129 N.W. 
1005, 88 Neb. 496. 34 L.R.A.,N.S., 
356. 

N.C.—^Long V. Town of Rockingham, 
121 S.B. 461. 187 N.C. 199. 

37- Ark.—United Walnut Co. v. 
Courtney, 130 S.W. 666, 96 Ark. 
46, Ann.Cas.l912B 443. 

22 C.J. p 971 note 20. 

38- U.S.—^Fireman's Pund Ins. Co. 
V. Globe Nav. Co., Wash., 236 P. 
618, 149 C.CA. 614. 

38 C.J. p 1182 note 54. 

39- N.Y,—Innes v, Alliance Mut, 
Ins. Co., 3 N.Y. Super, 310. 

38 C.J. p 1182 note 55. 

40. N.Y.—^Howard v. Orlent Mut. 
Ins. Co., 25 N.Y.Super. 539. 

41- Cal.—^Knight v. Marks, 226 P. 

931, 66 CaLApp. 593. 

Ky.—^Dotson v. Hunt, 270 S.W. 38, 
207 Ky. 832. 

Mass.—^Buono v. Cody, 146 N.B. 703, 
251 Mass. 286. 

Mo.—^McBlvain v. St. Louls & S. P. 
R. Co., 131 S.W. 736, 151 Mo.App. 
126. 

Neb.—^Bullock v. Power-Heafey Coal 
Co., 152 N.W. 392. 98 Neb. 221. 
Tex—^Rector v, Anderson, Civ.App., 

1 S.W.2d 699. 

Utah.—^Utah State Nat. Bank v. Llv- 
ingston, 254 P. 781, 69 Utah 284. 
Redtals la a real estate moxtgage 
on which the Home Owners' Loan 
Corporation had made a reflnanclng 
loan weve prima facie correct.— 
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and thcir successnrs in interest,^- or therc is no 
contradictory cvideiice.^^ Thcsc rules apply to re- 
citals as prima Licic, and not conclusive, evidence 
of considerat ion or payment.^5 Xhc recital of a 
valuable consideration in a contract, however, is 
conclusive of thc nature of the contract and its 
cffect on that account.^® Every writing which is 


the foundation of an action is prima facie evidence 
of a consideration for the debt or duty for which 
it was given until it is disputed by the pleadings or 
contradicted by the proof,^^ 

Corporate records. The records of the acts of 
the incorporators, stockholders, members, directors, 
or trustees of a Corporation or association,^® includ- 


Home Owners’ Loan Corporation v 
Hawfion. 83 r.2d 763, 106 Wash. 548. 

Cal.—Efvia v. Murphey, 16 P-2d 
17S, 1^7 CtU.App. 51S—Lane Mortff. 
Co, V. Crenshaw, 269 P. 672, 93 
Cal.App. 411. 

L«l—K erwin v. Hibernia Ins. Co., 28 
Ija.AnQ. 312. 

Mich,—City Inv. Co. v. Zimni, 238 H. 

W. 176. 255 Mich. 388. 

Or.—^ThoraBon v, Silsby, 262 P, 712, 
120 Or. 501. 

43. Cal.—^Kott V. Hilton, App., 114 
P.2d 666. 

Mo.—McElvain v. St. Louis & S. P. 

R, Co.. 131 S.W. 736, 161 Mo.App. 
126. 

<*Tlxe xooital of a faet npon. the 
trath. of which. the exeentioit of a 
contract ii dependoat and which, re- 
flecting a Joint attUude of mind, is 
made an integrral and essentia! part 
ot a contract, is conclusive in the 
absence of mistafee sufficient to re- 
form the contract.”—^Kefover v. Pot- 
ter Title & Trust Co., 181 A. 771, 773, 
320 Pa. 51. 

44. Ala—Boyd v. I>ent, 113 So. 11, 
216 Ala 171. 

Cal.—Kott V, Hilton, App., 114 P.2d 
666 . 

lowa—^Youngr Men*s Christian Ass’n 
V. Caward, 239 N.W. 41, 213 lowa 
408. 

Mlnn.—Maddy v. National Life Ins. 
Co. of the United States of Ameri¬ 
ca, 194 N.W. 880, 156 Minn. 376. 
S.D.—^Poppke V. Poppke, 231 N.W. 
933. 57 S.D. 262. 

Teae—Orbeck v. Alfei, Civ.App., 276 

S. W. 947—Grogan v. Lea, Civ. 
App., 269 S.W. 1070. 

Atfxeed valTie of persopal pxop- 
erty, as stated in contract of ex- 
chanse for other property, is prima 
facie evidence of the value of the 
property.—Brunsvold v. Medgorden, 
163 N.W. 163, 171 lowa 413—Norton 
V. Hinecker, 115 N.W. 612, 137 lowa 
750, 15 Ann.Cas. 474. 

Sedtal of **03ie dollar and other 
Yalnable oonsldexation.” or ”value 
received,” Is prima facie evidence of 
consideration, although not conclu- 
sive where met or controlled by oth¬ 
er evidence. 

Md.—Parmers* & Merchants* Nat. 
Bank of Bel Air v. Anderson, 137 
A. 367, 152 Md. 641. 

Mass.—Finegan v. Prudential Ins. 
Co. of America, 14 N.B.2d 172, 300 
Mass. 147, 116 A.L..R. 535. 


Minn.—^National Surety Co. v. Win- 
slow, 173 N.W. 181, 143 Minn. 66. 
7or mortgage 

Where there is little satisfactory 
evidence as to amount of debt evl- 
denced by mortgrage, and no fraud 
or misrepresentation is shown, re- 
citals of mortgage will stand as the 
authoritative statement of its con¬ 
sideration.—Sykes v. Poteet, 197 So. 
8S4, 240 Ala. 122. 

Statatory con^nsive pre4rasiptlon. 
of truth of recitals of contract does 
not apply to recital of consideration. 
—Lane Mortg-. Co. v. Crenshaw, 269 
P. 672, 93 CaLApp. 411. 

45. Cal.—^Woods Leaslng Co. v. 
Funcheon, 25 P.2d 47, 134 Cal.App. 
111 . 

N.J.—^Frledman v. Kaufman, 158 A. 

761, 10 N.J.M:1sc. 262. 

N-T,—Orthey v. Bogan, 140 N.E. 

722, 236 N.T. 351, reversing 194 N. 

I Y.S. 963, 202 App.Div. 810, and 
reargument denied 142 N.E. 318, 
236 N.Y. 643. 

Or.—^Hoy v. Biladeau, 223 P. 241, 
110 Or. 591. 

Pa.—^Hardy v. State Mut. Ben. Soc., 
170 A, 704, 111 Pa.Super. 336. 

Tex.—Orbeck v. Alfei, Civ.App., 276 
S.W. 947—Padell v. Taylor, Civ. 
App., 229 S.W. 965, reversed on 
other grounds Paddell v. Taylor, 
Com.App., 239 S.W. 931. 

Dowa. payiaent 

(1) The recital in conditional 
sales contract that down payment 
should be a specified sum dld not 
constitute a recital that down pay¬ 
ment had in fact been received, but 
even If statement might be so con- 
sidered, the recital was merely in 
the nature of a **receipt” and could 
be contradicted.—Creamery Pack- 
age Mfg. Co. v. Cheyenne Ice Cream 
Co., 100 P.2d 116, 65 Wyo. 277. 

<2) Actual facts may be shown in 
determining whether amount re- 
ferred to in conditional sales con¬ 
tract as cash payment was in fact 
such or a note constituting mere 
evidence of portion of purchase 
prlce to become due.—Jones-Short 
Motor Co. V. Bolin, 279 P. 396, 163 
Wash. 198. 

Transfer of notes as seonzity, and 
not as paTment 

Ala.—Jones v. Moore, 102 So, 200, 
212 Ala. 248. 

**7aid” stamped co. note ihxongh 
error, not conclusive of payment.— 
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First Nat. Bank v. Drexler, La.App., 
184 So. 607. 

46. Ala.—Sherrill v. Alabama Ap- 
pliance Co., 197 So. 1. 240 Ala. 
46—^Ross V. Parks, 8 So. 368, 95 
Ala. 153, 30 Am.S.R. 47, 11 L.R.A 
148. 

Beoital Jn an Insurance polloy of 
payment of premlum In advance is 
conclusive evidence of payment, so 
as to make the pollcy binding, but 
does not preclude recovery on notes 
griven in payment of the premlum.— 
Masson v. New England Mut. Life 
Ins. Co., 260 P. 367, 85 Cal.App. 633. 

47. Ala.—^Blackmon v. Engram, 116 
So. 307, 22 Ala.App. 396. 

48. TJ.S.—^Northern Pac. Ry. Co. v. 
Helvering, C.C.A., 83 P.2d 608— 
Wessel V. U. S., C.C.A.Neb., 49 P. 
2d 137. 

Ala.—^McMillan v. Aiken, 88 So. 135, 
205 Ala. 35. 

Ark.—City Electric St. R. Co. v. 
First Nat Exch. Bank, 34 S.W. 89, 
62 Ark. 33, 54 Am.S.R. 282, 31 
L.R.A. 635. 

HI.—Chlcago Title & Trust Co. v. 
Central Trust Co. of Illinois, 144 
N.B. 165, 312 111. 396, reversing 
224 ni.App. 474. 

La.—City of New Orleems, by and 
through Public Belt Railroad 
Commlssion, v. New Orleans Coal 
& Blsso Towboat Co., 124 So. 693, 
12 La.App. 124, transferred, see 
123 So. 724, 168 La. 1093. 

Minn.—^Toplnka v. Minnesota Mut 
Life Ins. Co., 248 N.W. 660, 189 
Minn. 76, 96 A.L.R. 739. 

N.J.—^MeCoy V. McCloskey, 117 A. 
473, 94 N.J.Eq. 60. 

Pa.—Feli V. Pitts, 106 A. 674, 263 Pa.. 
314. 

22 C.J. p 971 note 17. 

Paxtloular raoords wlthln mle 

(1) Balance sheet—Wessel v. U.. 
S, C.C.A.Neb., 49 P.2d 137. 

(2) Certifled report as to value of 
stock.—^Perrando v. U. S. Nat Bulld- 
ing & Loan Ass^n, 160 A. 716, 307" 
Pa. 26. 

(3) Entries in books in usual 
course of business as prima facie 
evidence of correetness of assets. 
and liabilities set forth.—^In re Au- 
dltore^s Estate, 240 N.Y.S. 602, 136 
Misc. 664, afflrmed In re Audltore^a 
Will, 260 N.Y.S^ 902, 233 App.Div. 
740, appeal dismissed In re Paras- 
candola, 178 NJB. 792, 267 N.Y. 654.. 
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ing its minutes,^® are generally prima facie, and 
not conclusi ve, evidence of the facts stated, unless 
the statements are sham or fictitious.5<^ Such evi¬ 
dence may be rebulted or explained,5i but may be 
overcome only by evidence of a more reliable char¬ 
acter,®^ or by proof of such inconsistencies in the 
records as to warrant their being disbelieved.®^ The 
minutes of a Corporation are presumptive evidence 
that proceedings not therein recited did not actually 
occur;®^ but are not conclusive that no other busi- 


ness than that recordcd was transactcd.®® Unequiv- 
ocal documents showing the business of a Corpora¬ 
tion control testimony of the president to the con- 
trary and a certified accountant's report, adopted 
by a Corporation, as to the value of its assets can- 
not be impeachcd by the Corporation.®*^ 

Hospital records, although required by statute,®8 
are ordinarily prima facie, and not conclusive, ev¬ 
idence of the facts recited therein, or shovm there- 


(4) Train sheets kept by rail- 
road's train dispatcher from reports 
of local agents. 

Ark.— Bush v. Taylor, 207 S.W. 226, 
136 Ark. 654. 

Mo.—Chapple v. St. Louis & H. H. 
Co.f App., 284 S.W. 863. 

Beoks sbowinflT IssTUULoe of stock, 
although kept by the assistant sec- 
retary, and the entries made by him 
rather than the secretary are prima 
facie evidence of the facts shown by 
the entries therein.—Kaye v. Mets, 
138 P. 1047, 186 Cal. 42. 

Books of banlc are best evidence 
of assets and liabilities. but are not 
conclusive, and are subject to con- 
tradiction by one who has personal 
knowledge of facts. 

XJ.S.—^Pufahl V. Fidelity Nat. Bank 
of Oklahoma City, C.C.A.Okl., 40 
F.2d 25. 

Tex.—Chapman v. Harrls, Civ.App., 
275 S.W. 75. 

Statement in corporato oharter 
that capital stock had been subscrib- 
ed for in accordance with affidavit 
showing that three persons had, be- 
tween them, subscnbed for all stock 
of Corporation, does not concluslve- 
ly Show that each subscribed for 
one third.—^Takey v. Chapman Min¬ 
ing Co., Tex.Civ.App., 74 S.W.2d 148, 
error dismissed. 

Beoords as to stock ownorshlp 

(1) Stock book Is prima facie evi¬ 
dence of stock ownership. 

Ala.—Oden v. King, 113 So. 609, 216 
Ala. 504, 64 A.L..R. 1413. 

Minn.—Johnson v. Freid, 232 N.W. 

619, 181 Minn. 316. 

Neb.—Brownell v. Adams, 236 N.W. 
760, 121 Neb. 304. 

(2) However, it has been held that 
qualiflcations of both stockholders 
and oflacers are matter of record, 
and being for protection of Corpo¬ 
ration and public, record is conclu¬ 
sive.—^In re Sharp Bros., D.C.Mont., 
2 F.Supp. 227. 

49. XJ.S.—Thermopolia Northwest 

Electric Co. v. Ireland, C.C.AL.Wyo., 
119 P.2d 409. 

Ala—^McMillan v. Aiken, 88 So. 135, 
205 Ala 35. 

Cal.—Cox V. First Nat. Bank, 62 P, 
2d 624, 10 Cal.App.2d 302. 

111.—^Forest Glen Brick & Tlle t!o. 
v. Gade, 56 111.App. 181, appeal 


dismissed 42 N.B. 65, 158 111. 39. 
afflrmed 46 N.E. 286, 165 111. 367. 
lowa—J. B. Tusant & Son Co. v. 
Chas. Weitz Sons, 191 N.W. 884, 
195 lowa 1386. 

Ky.—Kelley-Koett Mfg. Co. v. Gold- 
enberg, 270 S.W. 15, 207 Ky. 695. 
N.J.—^Dickerson v. Metedeconk Co., 
198 A. 881, 123 N.J.Eq. 484—^Van 
Hook V. Somerville Mfg. Co., 5 N 
J.Eq. 137, reversed on other 
grounds 6 N.J.Eq. 633, 45 Am.D. 
401. 

N.Y.—Levine v. Behn, 8 N.T.S.2d 58, 
169 Misc. 601, afflrmed 12 N.T.S.2d 
190, 257 App-Div. 15$, reversed on 
other grounds 25 N.E.2d 871, 282 
N.T. 120. 

Or.—Teiser v. Swirsky, 2 P.2d 920, 
137 Or. 595, rehearing denied 4 P. 
2d 322, 137 Or. 696. 

Pa—Krick v. Pairy Silk Co., 166 A. 
654, 311 Pa 202—Shuman v. Main, 
Beaver & Black Creek Mut. Fire 
Ins. Co., 108 A, 265, 266 Pa 38. 
Tex.—Crenshaw v. Muse, Civ.App., 
118 S.W.2d 631—First Nat Bank 
V. Brown, Civ.App., 4 S.W.2d 635, 
reformed on other gri*ounds, Com. 
App., 16 S.W.2d 663, 

Wash.—^Rockwell v. Peyran, 20 P.2d 
841, 172 Wash. 434. 

22 C.J. p 970 note 16. 

General mle is that minutes of 
corporate meetings are prima facie 
evidence, and usually best evidence, 
of what they purport to show as to 
corporate business transacted at 
such meetings, subject to correction 
by parol testimony when shown not 
to be true record.—Gentry Futch Co. 
V. Gentry, 106 So, 473, 90 Fla 595. 

60. Minn.—^Axford v, Western Syn- 
dicate Inv. Co., 170 N.W. 687, 141 
Minn. 412. 

SLi Fla—Gentry Futch Co. v. CrOn- 
try, 106 So. 473, 90 Fla 595. 

Minn.—Topinka v. Minnesota Mut. 
Life Ins. Co., 248 N.W. 660, 189 
Minn. 75, 96 A.L.R. 739. 

N.Y.—In re Auditore*s Estate, 240 
N.T.S. 502, 136 Misc. 664, afflrmed 
In re Auditore's WiH, 250 N.Y.S. 
902, 233 App.Div. 740, appeal dis¬ 
missed In re Parascandola 178 N. 
E. 792, 267 N.Y. 654. 

Tex.—Chapman v. Harris, Civ.App.. 
276 S.W. 76. 

Parol evidence in explanation of cor¬ 
porate records see inft^a 5 8*92. 
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52. lowa.—Campbell v. Centerville 
Block Coal Co., 179 N.W. 957, 190 
lowa 18. 

Corporate mlntites oaanot be im- 
peaohed by parol evidence of the di¬ 
rectore, who do not remember the 
directors* meeting or what trans- 
pired there.—Great Western Mfg. 
Co. V. Porter, 172 P. 1018, 103 Kan. 
84. 

Copy in oontradlctlon of oxiginal 
Where the original minute book is 
in evidence, in the absence of evi¬ 
dence that it has been fraudulently 
changed or altered, a copy taken 
from a copy of the original is not 
admissible to contradict It.—Bartho- 
lomew V. Walsh. 157 N.W. 576, 191 
Mich, 262. 

53. La—Joseph Chalona Co. v. 
American Hy. Express Co., 123 So. 
147, 11 La.App. 18. 

SaxgeoxL’8 report 

That number and frequency of 
company surgeon’s entries in report 
of injured employee^s examinatlon 
are not disclosed does not demon¬ 
strate their unreliability, as the de- 
gree of regularlty goes only to welght 
as evidence of their truthworthiness. 
—^Lebrun v. Boston Se M. R. H., 142 
A. 128, 83 N.H. 293. 

54. N.Y.—Shelby v. New York St eam 
Co., 121 N.Y.S. 619. 

55. Minn.—^Northwest Nat. Motor 
Car & Vehicle Co. v. McConnell, 
190 N.W. 608. 153 Minn. 398. 

66. Minn.—^E. C. Vogt, Inc., v. Gan- 
ley Bros. Co.. 242 N.W. 338, 185 
Minn. 442. 

57. Pa—Ferrando v. U. S. Nat. 
Building & Loan Ass'n, 160 A. 716, 
307 Pa 25. 

58. Mo.—^Allen v. American Life & 
Accident Ins. Co., App., 119 S.W,2d 
450. 

Not public iastitiitLon. 

A statute requiring that the per¬ 
sonal and statistical particulars rela¬ 
tive to hospital patients shall be ob- 
tained and recorded does not make 
the hospital a “public institution,” 
or make its employees "public offi- 
cials,” accredited by “govemmental 
authority,“ who act under their of- 
flcial oaths, as respects the welght 
I such records have as evidence.—^Allen 
v. American Life & Accident Ins. 
I Co., supra 



ETIDENCE 


32 C.J.S. 


§ 767 

by;St but they are subject to contradiction or ex- 
planation,*® and unless they are contradicted or im- 
peached they will be rcgarded as conclusive cvi- 
dcnce.®^ Whcre the admissibility of such records 
is regulatcd by statute, they ha\*e probative force 
only to the cxtent to which they are admissiblc.®^ 

MapSf plats, and diagrams, A private or unoffi- 
cial map, piat, or diagram, whcn properly admitted 
in evidence, sec supra § 730, is generally regarded 
as prima facie, and not conclusive, evidence of the 
objects or places shown thcreby,®^ and its vaiue as 
prima facie evidence is not affected by a certificate 
of a survcyor that it is correct or nearly correct.®^ 
The probative value of such a map, piat, or diagjam 
is generally for the court or jury to determine in 
connection with relatcd testimony given by wit- 
nesses,®^ and it may be sufficient to control the tes¬ 
timony given by such witnesses.®® Ancient maps 
and sketchcs, however, in the absence of positive 
evidence to the contrary, generally will be accepted 
as correct,®^ and it has been held that an ancient 
map, taken from the records of the commonwealth, 


by whose agcnts it was made in the line of thcir 
public duty for a public purpose, is conclusive as to 
matters covered by it,®® and that the original piat 
accompanying a patent issued by the state is either 
preponderating or alone conclusive.®® A map filed 
for record a number of years after the execution of 
a deed has no evidential value in a suit to quiet ti- 
tle.7® Rough sketches by an unskilled witness while 
testi fying, not drawn to scale nor correctly rcpre- 
senting conditions or distances, have no evidential 
value. 

b« Beeda 

(1) In general 

(2) Recital of consideration 

(3) Mortgage or trust deeds 

(1) In General 

Recftahi in a deed are generally prlnra facie evidence 
of the facts stated or thown thereby, and, If not con¬ 
tradicted or Impeached become conclusive; but such re¬ 
citate do not constitute evidence against strangeri, ex- 
cept in case of an ancient deed. 


sa* Ark.—Progressive Life Ins. Co. 

V. Hulbert, 1X8 S.W.2d 2S8, 196 
Ark. 352. 

IlL—Wrlght V. Upson. 13S N.B. 209, 
303 111. 120. 

I4a.—^Lepine v. First Nat JAte Ins, 
Co., App., 134 So. 376. 

Mo.—Chapman v. National Life A 
Accident Ins. Co., App., 144 S.'W'.2d 
834—^Allen v. American Life A Ac¬ 
cident Ins, Oo., App., 119 S.W.Sd 
450—^Tlnsley v. Washington Nat 
Ins. Co., App., 97 S.W.2d 8T4— 
Smith v. Missonri Ins. Co., App., 
60 S.W.2d 730—^Idack v. Weatern & 
Southern Life Ins. Co., App„ 53 S. 

W. 2d 1108—Shaw v. American Ins. 
Union, App., 33 S.W.2d 106«. 

Pa.—Osche V. New York Life Ina 
Co., 187 A. 396, 324 Pa. 1—Sack v. 
Metropolitan Life Ina. Co., 175 A. 
733, 116 Pa-Super. 430. 

aa Mo.—Wrlght v, John Hancock 
Mut Life Ina Co. of Boston, App., 
163 S.W.2d 747. 

Pa.—^Evans v. Penn Mut Life Ins. 
Ce. of Philadelphia, 186 A. 133, 322 
Pa. 547. 

Xeoozd not evideoce 

Hospital record showingr that 
plaintiff stated his foot was cut by 
broken xl&ss is not evidence of such 
faet where plaintiff himself testifies 
that he does not know what caused 
the injury.-—^Beverly Beach Club v. 
Marrott, 192 A- 2T8, 172 Md. 471. 

6L Mo.—Tinsley v. Washinirton 

Nat Ina Co-. App., 97 S.W.2d 874 
—^Whlte V. American Life & Ac¬ 
cident Ins. Co. of St Louia App., 
90 S.W“.2d 118—Smlley v. Ber^- 
more Realty Co., 73 S.W.2d 836 
229 Mo-App. 141-^mlth v. Mlssou- i 


ri Ins. Co,. App., 60 S.W.2d 730— 
Mack v- Western & Southern Life 
Ins. Co., App., 63 S.W.2d 1108. 

Pa—Osche v. New York Life Ins. 

Co., 187 A. 396. 324 Pa 1. 

Bvldeaoe held InsuAdent to Impeaoh 
records 

Mo.—Smith V. Missouri Ins. Co., 
App., 60 S.W.2d 730. 

02. Mass.—^Kelley v. Jordan Marsh 
Oo., 179 N.R 299, 278 Masa 101. 
Admissibility of hospital records see 
supra 5 728. 

03. Cal.—City of Los Angreles v. 
Duncan, 19 P.2d 2'89, 130 Cal.App. 
11—^MacOreeror v. Knowlden, 282 P. 
438, 102 Cal.App. 42. 

N.Y.—Leary v. City of New York, 7 
N.B.2d 266, 273 N.Y. 342. afflrm- 
Ingr 290 N.Y.S. 144, 248 App.Div. 
741. 

Tex,—Stevenson v. Mills, Civ.App., 
14 S*W.2d 94—^Yturrla Town & 
Improvement Co. v. Schunior, Clv. 
App., 289 S.W. 188. 

Wis.—Dickinson v. Smith, 114 N.W. 

133, 134 Wis. 6. 

22 C.J. p 970 note 15. 

The mine map of a ooca mlnlug’ 
company which was required to be 
recorded is not controlllng: in a suit 
for the removal of coal from under 
adjoiningr land, since parties know- 
ingrly mining; under another*s land 
would not be astute to uncover It by 
detailed map.—^Fuher v, Westmore- 
land Coal Co.. 116 A. 61, 272 Pa 14. 

School stu^rin tend en y s i>lat show- 
in? land omltted from Consolidated 
school dlstrict did not control on 
whether land was in dlstrict.—State 
ex rei, and to Use of Parman v 
Manring;. 58 S.W.2d 269, 832 Mo. 235.. 
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Miap prepared for oonveulenoe of 
City in assessingr lands for taxes was 
not blndingr on railroad on question 
whether lai>e was public highway,— 
Mlchael A. Scatuorchio, Inc., v. New 
York, S. & W. R. Co., 159 A. 704, 10 
N.J.Misc. 528, 

64. Wis.—^Dickinson v. Smith, 114 
N.W. 183, 134 Wis. 6. 
es* lowa—^Bean v. Bickley, 174 N. 

W. 676, 187 lowa 689. 

N.C.—^Eason v. Buffaloe, 1’52 S.B. 496, 
198 N.C. 620. 

Oeaerally ex parte maps, suxveys, 
and xeports have no probative value, 
independent of the testimony of the 
wltnesses, and when used to illus¬ 
trate and explain their testimony. 
—Wilson V. McCoy, 117 S.B. 473, 93 
W.Va 6'67. 

06. Ind.—^Plttsbursrh, C., C. & St L. 
R. Co. V. Phllpott 128 N.E. 662, 75 
Ind.App. 591, denyingr rehearingr 127 
N.B. 827, 7« Ind.App. 69. 

N.T.—Hartnet v. New York, 127 N. 
Y.S. 296- 

22 C.J. p 970 note 15 [d]. 

67. La.—^Burgrln v. Simon, 65 So. 
128, 135 La. 213. 

08. Po.—Smucker v. Pennsylvania 
R. Co., 41 A. 457, 18'8 Pa. 40— 
Holmes & Holmes v. Public Serv¬ 
ice Commission, 79 Pa.Super. 374. 

09. Ky.—N ew Era Land Co. v. 
Chllds, 171 S.W. 417, 161 Ky. 688 
—^Mercer v. Bate, 4 J.J.Marsh. 334. 

70. Cal.—Cohn v. Lefflngrwell, 266 P. 
1114, 83 Cal.App. 556. 

71- Cal.—Moss V. Stubbs, 296 P. 86, 
111 Cal.App. 369, denyingr rehear- 
Ingr 295 P. 572, 111 Cal.App. 359. 
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Recitals in a deed have been hcld to be evidcncc 
gcncrally without being conclusive of the facts re- 
cited or shown thereby;'^^ ordinarily, such re¬ 

citals, particularly in an ancient deed,'^^^ are con- 
sidered prima facie evidence of the facts stated, as 
against the parties thereto and their privies,*^^ or as 
raising a presumption of the truth of such facts,^^ 
and, under some statutes, as prima facie evidence 
of title.^® * Such recitals may prevail over extrinsic 
cvidence,77 and if the recitals are not contradicted 
or impeached, they may constitute conclusive evi¬ 
dence of the truth of such facts,7« although par- 
ticular recitals have been held not sufficient evi¬ 
dence of the facts stated.*^® Such recitals, howev- 
er, are not sufficient as evidence against persons 
who are not parties to the deed or their privies,80 


cxcept in case of ancient deeds.®i 

It has been held that particular recitals are con¬ 
clusive evidence of the facts recited, in an action 
in which the purpose of the deed is directly in- 
volved,S2 but that if the deed is merely collateral to 
the purposes of the action, recitals in the deed are 
only prima facie evidence of the facts recited.®^ 
recital in a deed against the interest of the grantor 
may be taken as tnie as against him in behalf of a 
party who does not claim under the deed,*^ but re¬ 
citals in favor of such grantor do not have the 
same force A recital as to the date of the con- 
veyance may, in the absence of better evidence, be 
accorded probative force with respect to the fact 
recited,86 but it cannot acquire force to vary or 


Ta, TJ.S.—^Northern Pac. Ry. Co. v. 
Adams County, D.C.Waah., 1 F. 
Supp. 163, appeal dismlssed, C.C. 
A., 63 F.2d 1012 and Adams Coun¬ 
ty V. Spokane, P. & S. Ry. Co., 66 
P.2d 1003, reversed on other 
grounds ChicasTO, M. St. P. & P. R. 
Co. V, Adams County, 72 P.2d ffl6. 
18 C.J. p 265 note 91. 

73. Ala.—^Lyons v. Taylor, 1§*6 So. 
15. 231 Ala. 600. 

Pa.—Brock v. Atlantic Redningr Co., 
116 A. ffS2, 273 Pa. 76. 

Xdeatity of n a m as ia prima facie 
evidence of persona named in an an¬ 
cient deed.—Lyons v. Taylor, 166 So. 
15, 231 Ala. 600. 

74. Ala.—Fowler v. Fowler, 88 So. 
668. 205 Ala. 514. 

Cal.—James v. James, 251 F. 666, 80 
Cal.App. 185. 

Pa.—James v. Letzler, 8 Watts & S. 
192. 

Tex.—Gramm v. Coffield, Clv.App., 
116 S.W.2d 1089, error dismlssed— 
Jackson v. Lan^ord, Civ.App., 60 
S.W.2d 265—Havard v. Smith, Clv. 
App., 13 S.W.2d 743. 

22 C.J. p 970 note 14—18 C.J. p 266 
note 92. 

75;, Ala.—Heflin v. Heflln, IIS So. 

635, 216 Ala. 519. 

18 C.J. p 265 note 94. 

78. U.S.—Baxter v. McGee, C.C.A. 
Ark., 82 F.2d 695, certiorari denied 
McGee v. Baxter, 56 S.Ct. 948, 298 
TJ.S. 680, 80 L..Bd. 1401. 

77. lowa.—Bennett Sav. Bank v. 
Smith, 162 N.W. 717, 171 lowa 40«. 

22 C.J. p 970 note 14 [h]. 

78. Ala.—'Wildman v. Means, 94 So. 
823, 208 Ala» 487—^Fowler v. Fow¬ 
ler, 88 So. 648, 206 Ala. 614—-Moore 
V. McAllister, 88 So. 643, 206 Ala. 
612. 

Cal.—Cohn v. Lefflngwell, 266 P. 

1114, 88 Cal.App. 665. 

Mo.—Travelers’ Ins. Co. v. Beatles, 
62 S.W.2d 800,' 833 Mo. 566. 

32C.J.S.-44 


N.J.—Depew v. Smith, 184 A, 823, 
120 N.J.Eq. 285. 

OkL—Payne v. Allen, 62 P.2d 1227, 
178 Okl. 328. 

Pa.—Brock v. Atlantic Refining Co., 
116 A. 552, 273 Pa. 76. 

Tex.—^Dittman v. Cornelius, Com. 
App., 234 S.W. 880, reversing, Civ. 
App., 218 S.W. 109—Bond v. Mid- 
dleton, Civ.App.. 131 S.W.2d 294. 
Vt.—Smith V. Vermont Marble Co., 
183 A. 35«, 99 Vt- 384. 

18 C.J. p 265 note 90. 

Estoppel to deny truth of recitals 
in deeda see Bstoppel $5 37, 38. 
79. W.Va.—Rowland Land Co. v. 

Barrett. 76 S.E. 57, 70 W.Va. 703. 
18 C,J. p 265 note SS—22 C.J. p 970 
note 11 [c]. 

Pes o ilptlT e oalls to a certain line, 
without additio nal evidence, are at 
most nothingr more than circumstanc- 
es which neither the court nor the 
jury are compelled to accept.— 
Marshbum v. Stewart, Tex.Clv.App., 
295 S.W. 679. 

B eci ta l a ireTaOing to past «reoifes, 
such as the source of the grantoz^s 
title, are insuffleient to establish the 
truth of the facts recited.—Crews v. 
Lombard, Mo., 216 S.W. 612. 

SO- U.S.—Northern Pac. Ry. Co. v. 
Adams County, D.C.Wash, 1 F. 
Supp. 163, appeal dismlssed, C-CA., 

63 F.2d 1012, and Adams County v. 
Spokane, P. & S. Ry. Co., 66 F.2d 
1008, reversed on other grounds 
Chicago, M. St. P. & P. R, Co. v. 
Adams County, 72 F.2d 816. 

Ala.—Moore v. McAllister, 88 So. 643, 
205 Ala. 512. 

lowa.—^Ross V. Loomis, 20 N.W. 749, 

64 lowa 432—Costello v. Burke, 19 
N.W. 247, 63 lowa 361. 

Mo.—Stewart v. Omaha Loan & 
Trust Co., 222 S.W. 808, 283 Mo. 
364. 

N.T.—^In re Marsh, 272 N.T.S. 807, 
152 Mlsc. 454. 

Tenn.—Swainson v, Scott, 7 6 S.W. 
909, 111 Tenn. 140. 
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Tex.—^Brown v. Connor, Civ.App., 140 
S.W.2d 495. 

22 C.J. p 970 note 14 [ej. 

Bedtals in. deed fiom husband to 
I his wlfe are not evidence against 
husband’8 creditors, and it is incum¬ 
bent on wife's purchaser who inter- 
poses a claim on the creditors* levy 
to Show that such recitals are tnie. 
—Wells V. Blltch, 187 S.E. 86, 182 
Ga. 826. 

81. U.S.—Northern Pac, Ry. Co. v. 
Adams County, D.C.Wash., 1 P. 
Supp. 163, appeal dismlssed, C.C.A.. 
63 F.3d 10*12 and Adams County 
V. Spokane, P. & S. Ry. Co., 66 F. 
2d 1008, reversed on other grounds 
Chicago, M. St. P. & P. R. Co. v. 
Adams County, 72 P.2d 816. 

Pa.—^Brock v. Atlantic Reflning Co , 
116 A 562. 273 Pa. 76. 

18 C.J. p 265 note 92 [al. 

Welght of evidence 
E^v’idence aiforded by recitals or 
declarations of ancient deed, over 
thirty years old, is not entitled to 
much weight, and may be repudlated 
by slight evidence of more definite 
character.—^Keppler v. City of Rich- 
mond, 98 S.E. 747, 124 Va. 592. 

82. Tenn.—Fergruson v. Booth, 160 
S.W. 67. 128 Tenn. 259, Ann.Ca 3 . 
1915C 1079—McQuiddy Printlng Co. 
V. Hirslg, 134 S.W.2d 197, 23 Tenn. 
App. 434. 

83. Tenn.—^Ferguson v. Booth, 160 
S.W. 67, 128 Tenn. 269, Ann.Cas. 
1915C 1079. 

84« Pa.—Stoever v. Whitman, 6 

Binn. 416. 

18 C.J. p 265 note 96. 

85. Pa-—Stoever v. Whitman, 6 

Binn. 416. 

88. Tex.—Humble Oil & Refining 
Co. V. Clark, 87 S.W.2d 471, 126 
Tex. 262, reversing Clark v. Hum¬ 
ble Oil & Reflning Co., ClvApp., 
67 S.W.2d 697. 
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dcstroy tho conveyance cffcctcd by the instrument.^^ 
A recital in the rccnrcl of an ancicnt or destroyed 
dced. thnt in tcstimtmy whereof the grantar has 
htTeimto sct his hand and scal, is presumptive evi- 
(icncc that a scal was aflixed to the original deed, 
nf)twithbtanding the abscnce of a scroll or seal after 
the grantor’s name on the rccord.*® A deed or as- 
signment by one party to another followed by an 
assignment of the same property by a third party 
to a f<;urth party, is not legal proof of titie in the 
latter, althuugh the conveyance to him recited that 
the grantor owns or previously acqnired titie to the 
property, in the absence of proof of how he ac- 
quired titie.®® 

(2) Recital of Consideration 
Th« recital of a consideration In a deed, Including 
acknowledgment of payment, is prima facie evidence of 
the consideration pald or agreed to be paid; but the 
recital is subject to contradiction, and in the absence of 
evidence to the contrary it may be heid conci usi ve. Such 
recitais are not evidence against strangers to the deed. 

The recital of a consideration in a deed is prima 


facie evidence of the amount paid or agreed to be 
paid,®® and of the fact that the consideration was 
a valuable one.®i Except so far as the considera¬ 
tion expressed is necessary to support the con¬ 
veyance,®® the recital of the consideration is not 
concltisive, but is only prima facie evidence there- 
of,®® and is subject to contradiction or explana- 
tion,®'* and in the absence of evidence to the con¬ 
trary, the expressed consideration will generally be 
held to be the true and only one,®® and, if expressed 
in dollars, that amount will be presumed to be the 
agreed value of the property and the actual consid¬ 
eration.®® The ownership of the money paid may 
also be evidenced by the recital.®^ 

Recital of a nominal consideration has little rele- 
vance in determining the intention of the parties.®® 
A deed expressing only a nominal consideration 
does not import a valuable consideration,®® and, in 
the absence of evidence to the contrary, shows that 
the conveyance was voluntary,! and is insufficient 
to show a purchase in good faith for value or to 


87- Tex.—Humble Oil & Reflning: Co. 
V. Clark, supra, 

8& N.C.—Jonea v. Coleman, 125 S. 
E. 406. liS N.C, 631—Hopkins v. 
Empiro Lumber Co., 7S S.E. 286, 
162 N.C, 533. 

87. U.S.—Chisholm-Ryder Co. v. 

Buck, D.C.Md., 1 P.Supp, 268, af- 
ftrmed, C.C.A., 65 F.2d 735, 

9a Ala.—Boyd v. Dent, 113 So, 11, 
216 Ala. 171. 

Fla.—Florida Moss Products Co. v. 

City of Leesburgr, 112 So, 572. 
IU.—Palliser v. Mills, 171 N.E. 618, 
339 111. 568—Howell v. Moores, 19 
N.E. 863, 127 III. 67. 
lowa.—KroII v. Klrchner, 293 N.W. 
433—Gilbert v. Plowman, 356 N.W. 
746, 218 lowa 1345. 

Kan.—^Toner v. Conqueror Trust Co., 
293 P. 745, 131 Kan. 651, 72 A,L<.R. 
1018. 

Ky.—Relss v. Wintersmith, 44 S.W. 
2d 609. 241 Ky. 470—Cheney'a 

Adm*r v. Houston, 38 S.W.3d 198, 
238 Ky. 410—O^Neal v. Turney*s 
Ex'x, 300 S.W. 913, 222 Ky. 361— 
Vernon v. Vemon, 277 S.W, 248, 
2X1 Ky. 196. 

Mlss.—Burks v. Moody, 108 So. 528, 
141 Mlss. 370, susgestioxi of error 
overruled 107 So. 279, 141 Miss. 
370. 

Mo.—Stump v. Marshall, 266 S.W. 
476. 

Mont.—LiOfirgat v. Lteg^rat, 33 P. 5, 
13 Hont. 190. 

N.C.—Ex parte Barefoot, 160 S.E, 
365, 201 N.C. 393. 

Or,—^North American Securities Co, 
V. Cole. 118 P. 1032. 62 Or. 1. 

Teae—WUlson v. Kuhn. Clv.App., 96 
S.W.2d 23'6. denyine: reheariniT 96 
S.W.2d 128—Jackson v. Lan^ord, 


Clv.App., 60 S,W.2d 265—Chaison 
V. Stark, Clv.App-, 29 S.W.2d 600, 
reversed on other gnrounds Stark 
V. Chaison, Com.App., 50 S.W.3d 
776—Berryman v. Flake, Clv.App., 
20 S.W.2d 803—Orbeck v. Alfei, 
Civ.App., 276 S,W. 947. 

18 C.J. p 266 note 11. 

91. Fla.—Wise v. Wise. 184 So. 91, 
134 Fla. 553. 

Md.—^Boyle v. Maryland State Pair, 
134 A. 124, 150 Md. 333. 

18 C.J. p 265 note 6. 

Secltal of less thaa appraised value 
Where lndian*s conveyance of al- 
lotted lands, made when Act Congr. 
July 1, 1902 § 16 was In effect, re- 
quirins that land should not be sold 
for less than appraised value, re¬ 
cites consideration of less, such re¬ 
cital prima facie estabhshes invalid- 
ity of conveyance, but may be re- 
butted by parol evidence as to actual 
consideration, whlch if proved, es- 
tablishes validity of the instrument. 
regardless of consideration in recital. 
—JefCerson v. Gallairher, 231 P. 227, 
104 Okl. 263. 

92: N.T.—^MeCrea v. Purmort, 16 
Wend. 460, 30 Am.D. 103. 

^ Ala.—^Boyd v. Dent, 113 So. 11, 
216 Ala. 171. 

Ark.—Brewer v. Yaneey, 277 S.W. 11, 
169 Ark. 816. 

Ky.—Combs v. Combs, 114 S.W. 334, 
130 Ky. 827. 

Mass.—City of Marlborougrh v. Snow, 
17 N.E.2d 322, 30l Mass. 429. 

Okl.—First Nat. Bank v. Raymer, 71 
P.2d 485, ISO Okl. 529—^Tefferson 
v. Gallasrher, 231 P. 227, 104 Okl. 
263. 

Puerto Rico.—Olivieri v- Tomabells, 
7 Puerto Rlco 92. 
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Tex.—^Berryman v. Flake, Civ.App., 
20 S.W.2d 803—^Whltehead v. Wel- 
don, Civ.App.. 264 S.W. 958—^Ralls 

V. Parish, Civ.App., 161 S.W. 1089. 
18 C.J. p 266 note 12. 

Hot snjDloleiLtf of Its^fi to show 
**purclia8er for value” 

Tex.—Towns v. Muhler, Clv.App., 152 
S.W.2d 866, error refused. 

94. Gau—Shackelford v. Orris, 68 S. 
E. 838, 135 Ga. 29. 

lowa.—Kroll v. Klrchner, 293 N.W. 
433. 

Ky,—Combs v. Combs, 114 S.W. 384, 
130 Ky. 827. 

Mass.—City of Marlborough v. Snow, 
17 N.B.2d 322, 301 Mass. 429. 

Okl.—^Pirst Nat. Bank v, Raymer. 

71 P.2d 486, 180 Okl. 529. 

Parol evidence to show true consid¬ 
eration see infra § 9'50. 

95. Ind.—Fitch v. Gundrum, 122 N 
E. 428, 69 Ind.App. 672. 

Ky.—Combs v. Combs, 114 S.W. 334. 
130 Ky. 827. 

N.D.—^Walker v. 0*Connell, 249 N. 

W. 726, 728, €3 N.D. 622, citing 
Ck>rpuB Juris. 

18 C.J. p 266 note 9. 

96. Ga.—Clements v. Landrum, 26 
Ga. 401. 

97- N.J. — Stall V. Fulton, 30 N.J. 
Law 430. 

98. Utah.—RuthraufC v. Sil ver B^ng 
Western Min. & MUl. Co., 80 P.2d 
338, 95 Utah 279. 

99. N.Y.—Ochenkowski v. Dunaj, 
251 N.Y.S. 589, 232 App.Dlv. 441, 
affirming Ochenkowsky v. Dunaj. 
244 N.Y.S. 267, 137 Misc. 674. 

I- Mo.—Sanford v. Van Pelt, 282 S. 
W. 1022, 314 Mo. 175—^Edmonds v. 
Scharfe, 213 S.W. 823, 279 Mo. 78. 
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raise a presumption thereof.^ A recital of the 
consideratiori as one dollar is prima facie evidence 
that it was nominal.^ 

PaymenU The recital of a consideratiori has been 
held to be prima facie evidence that the consider- 
ation has in fact been paid,^ but is not evidence that 
the payment was of money.^ The recital of 
amounts as bearing interest from anterior dates im- 
ports pa 3 nnent of such amounts with interest at the 
date of the deed.® If the consideration recital ac- 
knowledges payment or the receipt of the consid¬ 
eration or purchase money, it is prima facie proof 
of such fact,*^ except where the expressed consid¬ 
eration is the maintenance of the grantor for a giv- 
en time,^ although the deed also recites that a lien 
is retained until payment is made.^ Such a recital 
or acknowledgment, however, is not conclusive, but 
is only prima facie evidence/® and is open to ex- 
pianation and may be disproved/^ but in the ab- 
sence of contradictory evidence it generally will be 
held to be conclusive.^2 xhe recital of a valuable 

consideration is prima facie evidence that the gran- 


tee is a purchaser in good faith, and no proof of ac- 
tual payment is required.l® Rccitals of amounts paid 
for lands pursuant to an exchange contract are pri¬ 
ma facie evidence of a mutual agreement as to the 
values of the respective properties/* and, in the 
absence of evidence to the contrary, are sufficient to 
authorize a judgment against one parly for the 
amount paid by the other for a shortage on which 
total consideration was based.^® 

Effect as to third persons. The recital of a con¬ 
sideration is insufficient to establish the consider¬ 
ation, or the fact of its payment, against a third 
person, not a party to the deed or a privy/® as one 
who claims in opposition to the decd/*^ nor, it is 
dccided, is the acknowledgment of a receipt in a 
deed of pajment any evidence thereof as against 
strangers to the instniment,^^ unless it is made so 
by statute.^® Recitais of value in deeds in exchange 
of property are not evudence binding on the Prin¬ 
cipal, in an action by a broker for compensation 
based on the actual value.^® 


2. N.T.—Ochenkowsky v. DunaJ, 

244 N.T.S. 267, 137 Misc. 674, af- 
firmed Ochenkowskl v. I>unaj, 261 
N.T.S. 689, 232 App.Div. 441. 

3. lowa.—-Hansom v, Lochmiller, 

224 N.W. 469, 207 lowa 1315. 

4. Fla.—^Florida Moss Products Co. 

V. City of Leesburg, 112 So. 672, 
93 Fla. 656. 

Ga.—^Brenner v. Wright, 194 S.B. 
563, 186 Ga. 280. 

lowa.—Gilbert v. Plowman, 266 N". 

W. 746, 218 lowa 1346. 

Okl.—First Nat. Bank v. Kaymer, 71 
P.2d 485, 180 Okl. 529. 

Or.—Toney v. Toney, 166 P. 221, 84 
Or. 310. 

Tex.—^Jackson v. Lanir^ord, Civ.App., 
60 S.W.2d 266—Chaison v, Stark, 
Civ.App., 29 S.W.2d 600, reversed 
on other grrounds Stark v. CShai- 
son, Com.App., 60 S-W.2d 776— 
Berryman v. Plake. Civ.App., 20 S. 
W.2d 803, error dismissed. 

Beoltal of ooxLveyance of other 
land as the consideration, creates no 
presumption that the land was con- 
veyed, but is merely evidence of 
that fact.—Smith v. Dunman, 29 S. 
W. 432, 9 Tex.Civ.App. 319. 

5. Minn.—^Enkema v. Mclntyre, 161 
N.W. 587, 136 Minn. 293, 2 A.L.R. 
411. 

6. Ky.—^Ricketts v. Lambert, 3 
Bush. 670. 

7. Ark.—Jones v. Ainell, 186 S.W. 
66, 123 Ark. 632—Morton v. Mor- 
ton. 102 S.W. 213, 82 Ark. 492. 

CaL—Pomper v. Bebnke, 276 P. 122, 
97 Cal.App. 628. 

Ga.—Brenner v. Wrigrht, -194 S:B. 
568, 185 Ga. 280. ■ : . - ‘ 


Kan.—^Toner v. Conqueror Trust Co., 
293 P. 746, 131 Kan. 651, 72 A.L.R. 
1018. 

Mo.—Silber v. Silber, 249 S.W. 390. 
N.T.—^Voorhies v. Voorhies. 120 N. 

Y.S. 677, 66 Misc. 78. 

Tex—Orbeck v. Alfei, ClvA^pp., 276 
S.W. 947—Shaw v. Gillespie, Civ. 
App., 270 S.W. 1043. 

W.Va.—Bulick v. Milkint, 111 S.E. 

310, 90 W.Va. 509. 

18 C.J. p 266 note 13. 

Q, Me.—Maker v. Maker, 74 Me. 104. 

9. Tenn .—Arnold v. Harris, Ch. 
App., 52 S.W. 716. 

la Cal.—^In re Lrissner's Estate, 81 
P.2d 448, 27 CaLApp.2d 670. 

Hl.—^Forest Preserve Dist. of Cook 
County V. Hahn, 173 N.E. 763, 341 
111. 599. 

Md .—Wolte V. Hau ver, 1 GUI 84. 
Vt.—Lazell v. Lazell, 12 Vt 443. 36 
Am.D. 362. 

W.Va.—Bulick v. Milkint, 111 S.E. 
310, 90 W.Va. 509. 

18 C.J. p 266 note 14—22 C.J. p 970 
note 14 [f]. 

11. IlL—^Kimball v. Walker, 30 111. 
482. 

lowa.—Gilbert v. Plowman, 256 N. 

W. 74r6, 218 lowa 1346. 

Ky.—Bradford v. Kirby. 2 Ky.Op. 
687. 

Md. —Wolfe V. Hauver, 1 GUI 84. 
OkJ.—^First Nat. Bank v. Raymer, 
71 P.2d 486, 180 Okl. 529. 

Tex.—Orbeck v. Alfei, Civ,App., 276 
S.W. 947 . 

W.Va.—^Bulick v. Milkint, 111 S.B. 

310, 90 W.Va. 609. 

18 C.J. P 266 note 15. 

Paro! or extrinsic evidence to ex- 
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plain or contradict payment see 
infra $ 953. 

19. La.—^Beard v. Nunn, 133 So- 
429, 172 La, 155. 

Mo.—^Travelers* Ins. Co. v. Beagrles. 
62 SW.2d 800, 333 Mo. 568. 

13. N.Y.—Ochenkowsky v. DunaJ, 
244 N.y.S. 267, 137 Misc. 674, af- 
firmed Ochenkowskl v. DunaJ, 251 
N.Y.S. 689, 232 App.Div. 441. 

S.C.—^Deloach v. Turner, 41 S.C.L. 
143. 

14. Tex.—^Moss-Tate Inv. Co. v. 
Owens, Civ.App., 22 S.W.2d 1096, 
error refused. 

15. Tex.—^Moss-Tate Inv. Co. v. 
Owens, supra. 

16. CaL—James v. James, 261 P. 
666, 80 Cal.App, 185—^Black Eagrle 
Oil Co. V. Belcher, 133 P. 1163, 22 
Cal. App. 258. 

As against attackingr creditor see 
the C.J.S. title Praudulent Con- 
veyances § 410, also 27 C.J. p 815 
notes 46-48. 

17. Kan.—King v. Mead. 57 P. 113, 
60 Kan. 539. 

18. Ark.—Star Lime & Zlnc Mining 
Co. V. Arkansas Nat. Bank, 225 S. 
W. 322, 146 Ark. 246. 

Minn.—Rux v. Adam, 172 N.W. 912, 
143 Minn. 35. 

Tex.—^Johns v. Wear, ClvjV.pp., 230 
S.W. 1008. 

18 C.J. p 267 note 20. 

19. La.—^Beard v. Nunn, 133 So. 
429, 172 La. 155. 


2a Tex.—^Howell v,. Bartlett, Civ. 
’ App., 19 S-W.2a 104. 



EVIDENCE 32 C.J.S. 


(3) Mortgagc or Trust Deeds 

ReclUlt In a dead to a purchaiar on a sala under a 
mortgage or doed of truat are generally taken aa 
facie evidence of the regularity of the aate and of «e 
facta recited. Some truat deeda eontain a clauae to tnia 
effect. 

The rccitals Jn the dced exccuted to the purchas- 
cr, in pursuance of a sale under a mortgage or 
trust deed, are generally taken as prima facie, but 
not conclusivc, cvidence of the regularity of the 
sale and of the facts recited the burden of prov- 
ing otherwise being on the person attacking the 
sale or dced ,22 and in the absence of cvidence to 
the contrary the recitals being controlling.23 in 
some States this rui e applies by statute, 2 ^ and, as 
notcd hcreafter a clause to this effect is frequently 
inserted in deeds of trust. This rule, of prima facie 
evidence, applies to recitals made by the mortgagee 
or trustee, or by his attomey in fact, or by an auc- 
tioneer assuming to exeeute the power of sale;25 


but it applies only to facts recited which are mate- 
rial to the exeeution of the trust,26 and to acts done 
in the exercise of the power of sale,27 such as no- 
tice of sale,26 or the receipt of a stated considera- 
tion,22 or payment of the bid;®® and it does not 
apply as against a third person, such as a purchas- 
er under a subsequent deed of trust .21 Where, 
however, the purchaser does not rely on the legal 
presumption arising from the exeeution of a trus- 
tce's deed, as to the proper posting of notices of 
sale, but introduces evidence which proves that they 
had not been posted, the presumption is eliminated, 
and the decision must tum on the evidence .22 a 
sheriff^s deed on a statutory foreclosure of a mort¬ 
gage is no evidence that the foreclosure was legal, 
and a recital therein that the mortgage contains 
a power of sale is no evidence of that fact .22 A 
failure to recite in detail performance of one es- 
sential particular has been held to raise no pre¬ 
sumption against the performance of such duty, al- 


^ Ala.— Wiison ▼. Federal L.and 
Bank of Xew Orleans, 169 So. 493, 
230 Ala. 75 —^Unlon Bank & Trust 
Co. V. Royall, 148 So. 399, 226 Ala. 
570—Davis v. Ashftum, 141 So. 
226, 224 Ala. B72—Crabtree v. 

Price, 102 So. 605, 212 Ala. 387— 
Dinkins v. Liatham, 79 So. 493, 202 
Ala, 101. 

Cal.—Securlty-Pirat Nat. Bank of 
I*os Angeles v. Cryer, 104 P.2d 66, 
39 Cal.App.2d 767—^Ley v. Bab- 
cock, 5 P.2d 620. 118 Cal.App. 525. 
Ga.—Pennington v. Palmer, 176 S. 
SL 697, 49 Ga.App. 540, conformlng 
to Palmer v. Pennington, 175 S.E. 
380. 179 Ga. 76. 

Mo.—General American Life Ins. Co. 

V, Barton, 125 S. W.2d 886, 233 ^o. 
App. 543. 

N.J.—^Ackermann v. Loadsman, 18 A. 
2d 572, 129 N.J.Bq. 120—Ocean 
County Nat Bank v. Stillwell, 197 

A. 286, 123 N.J.Bq. 337. 

N.C.—Pearce v. Watkins, 14 S.E.2d 
653, 219 N.C. 636—^Dillingham v. 
Gardner. 13 S.B.2d 478, 219 N.C. 
227—^Hayes v. Ferguson. 174 S.BS. 
121, 206 N.C. 414. 

Tenn.—Mltchell v. Sherrell, 11 Tenn. 
App. 210. 

Wyo.—^Delfelder v. Teton L«iid & 
Investment Co., 24 P.2d 702, 46 
Wyo. 142, rehearing denied 26 P. 
2d 153, 46 Wyo. 142. 

41 C.J. P 994 note 88. 

aSL Ark.—Clark v. Wommack, 96 S. 

W. 2d 891, 192 Ark. 895—^McConnell 
T. Bay. 38 S.W. 731, 61 Ark. 464. 

N.C.—Dlllingham v. Gardner, 13 S. 

B. 2d 478, 219 N.C. 227. 

Ik SazM, in the absence of pro- 
Tislon in trust deed that recitals in 
tmsteei^s deed as to full exeeution 
ef trust sluai be taken as evidence 
thereo^ ane assertixig title under 


trustee’s deed must show that no¬ 
tices of sale were published as re- 
qulred by trust deed*—Smlth v. All- 
bright, Civ.App., 261 S.W. 461— 
Meisner v. Taylor, 120 S.W. 1014, 56 
Tex.CIv,App. 187. 

Burden of evidence generally see 
supra S9 110, 111. 

23. Nev.—McLiaughlin v. Mutual 
Building & Loan Ass*n of Las Ve- 
gas, 60 P.2d 272, 57 Nev. 181. 
TTndealed recital that a note was 

given partly for a sum advanced for 
the payment of tsixes, may be con- 
sidered as evidence establishlng that 
fact, so as to entitle an assignee of 
the note and trust deed to recover 
such sum and enforce a tax lien 
against the maker^s homestead.— 
Davis V. National Bond & Mortgage 
Corporation, Tex.Civ.App., 45 S.W. 
2d 272, reveraed on other grounds 
I National Bond & Mortgage Co. v. 
Davis, Com.App., 60 S.W.2d 429. 

24. Va.—Preston v. Johnson, 53 S. 
E. 1. 105 Va, 238. 

41 C.J. p 995 note 90. 

XTl mssouxl 

(1) Under St.Annot. 9 3094, and 

prior similar statutes, recitals in a 
tnistee^s deed are prima facie evi¬ 
dence of the facts recited.—Cockrell 
v. Taylor, 145 S.W.2d 416—^Lusten- 
berger v. Hutchinson, 119 S.W.2d 
921, 343 Mo. 51—Title Guaranty 

Trust Co. V. Sessinghaus, 28 S.W.2d 
1001, 325 Mo. 420—41 CJ. p 995 note 
90, Missouri cases. 

(2) In the absence of statute, an 
express stipulation was necessary in 
order to render a forelosure deed 
prima facie evidence.—^Vall v. Ja- 
cobs, 62 Mo. 130. 

41 aj. p 994 note 88 [f]. 

25. Ala.—^Davis v. Ashbum, 141 So. 
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226, 224‘Ala. 672—Dinkins v. Lath- 
am, 79 So. 493, 202 Ala, 101. 

26. Colo.—Page v. Gillett, 141 P. 
866, 26 Colo.App. 204. 

27. Cal.—Central Sav. Bank of Oak- 
land V. Lake, 217 P. 563, 62 Cal. 
App. 588. 

N.C.—^Hayes v. Perguson, 174 S.B. 
121, 206 N.C. 414. 

28. Cal.—Central Sav. Bank of Oak- 
land V. Lake, 217 P. 563, 62 Cal. 
App. 588. 

41 C.J. p 994 note 88 [c]. 

Beoltal of proper advertisemsiit in 
deed made in exercise of power of 
sale under deed of trust is prima 
facie evidence of such fact.—^Biggs 
V. Oxendine, 178 S.E. 216, 207 N.C. 
601—^Brewington v. Hargrove, 100 S. 
B. 808, 178 N.C. 143. 

Beoital that «otlee was publishad 
'Tor the length of time as requlred 
by law,” is sufficient without recit- 
ing that notice was published week- 
ly, in absence of evidence that pub- 
licatlon was not made weekly.— 
Chandler v. Bank of Brooksville, 178 
So. 797, 181 Mias. 529. 

29. Mlnn.—Smith v. Tolversen, 252 
N.W. 423, 190 Mlnn. 410. 

R.I.—^Fudlm V. Kane, 136 A. 306, 
48 R.L 155. 

Recitals as to conslderation in deeds 
generally see supra 9 767 b (2). 

30. S.C.—Gowdy v, Gowdy, 65 S.B. 
385, 83 S.C. 349. 

41 C,J. p 994 note 88 [dj. 

31. Tenn.—Henderson v. Galloway, 
8 Humphr. 692. 

32. Miss.—Smlth v. Klrkland, 42 So. 
285, 89 Miss. 647. 

33. Mlch.—^Bradway v. Mlller, 167 
N.W. 15, 200 Mich. 648. 

41 C.J. p 994 note 88 Eel. 
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though the performance of other esseatial acts is 
particnilarly recited;»^ but thcre is authority to the 
contrary.®® The recitals of a deed by a substituted 
trustee are generally not prima facie evidfence of 
the validity of his own appointment,^» but where 
such validity has been established by cvidence ali¬ 
unde, the recitals of the deed showing substantial 
conformity to the requirements of the deed of trust 
are prima facie true,37 and it has been held that a 
recital that the trustee named in the deed declined 
and refused to act, as a ground for the appointment 
of the substitute trustee, is prima facie evidence of 
that fact.38 A recital in a deed made by a sheriff, 
as substitute trustee, that he acted at the request 
of the legal holder of the note, is prima facie, but 
not conclusive evidence of that fact.^» 


Sale by administrator. The recitals are not pri¬ 
ma facie evidence where the sale is made and the 
deed executed by the administrator of the original 
trustee, although the trust deed itself authorizes the 
personal representative of the trustee to sell in 
case of the trustee*s death;^® but where the pur- 
chaser*s title under the deed is coupled with pos- 
session, a presumption arises that the sale was reg- 
ular.'*! 

Under stipidation in trust deed, The effect of 
such recitals as evidence of the regularity of the 
sale and of the facts recited is frcquently deter- 
mined by a clause inserted in deeds of trust to the 
effect that the recitals in the trustcc’s deed to the 
foreclosure purchaser shall be prima facie,full,^® 
or conclusive^^ evidence of the truth of the statc- 


34 . 111.—Tartt V. Clayton, 109 111. 
B7S. 

35 . Miss.— Jones v. Frank, 85 So. 
310, 123 Miss. 280. 

pallnrs to recito postiiifir notlce 
Where the trustee*s deed particn- 
larty recites his authority, the de- 
fault in payment, an instruction to 
sell, and a sale made after a news- 
paper advertisement for required 
time, but does not recite posting: of 
notice at court house door, as re- 
quired by statute, the presumption 
of compliance with ali requirements, 
especially as to advertisement, is 
rebutted.—Jones v. Franlc, supra. 

36. Ark.— Amold v. Watson, 121 S. 
W. 354, 91 Ark. 828. 

Cal—Central Sav. Bank of Oakland 
V. Lake, 217 P. 663, 62 Cal.App. 

Tex.—Crow v. Thompson, Civ.App., 
131 S.W.2d 1064, error dismissed 
Judsrment correct. 

Baason for mle 

“One does not prove agrency by tne 
statement of an agrent as to his own 
power . . . nor can one estab- 

lish legal tiUe in his grantor by the 
statement of said grantor in the 
grant that he has such title.”—Cen¬ 
tral Sav. Bank of Oakland v. Lake, 
217 P. 563, 664, 62 Cal.App. 588. 

37. Ark.—Amold v. Watson, 121 S. 
W. 354, 91 Ark. 328. 

38 . jjo.—^Peters v. Kirkwood Fed- 
eral Savings & Loan Ass*n, App., 
136 S.W.2d 369, transferred, see 
130 S.W.2d 607, 344 Mo. 1067. 

Tex,—Hart v. Bstelle, Clv.App., 34 
S.W.2d 666, afflrmed Bstelle v. 
Hart, Com.App., 66 S.W.2d 510. 

39. Mo.—^Hurst Automatic Switch 
& SIgnal Co. V. Trust Co. of St. 
Louis, 216 S.W. 964. 

40. Va.—Sulphur Mines Co. v. 
Thompson, 26 S.E. 232, 93 Va. 293. 

41. Va.—Sulphur Minos Co. v. 
Thompson, supra. 


42. Ark.—Clark v. Wommack, 96 S. ’ 
W.2d 891, 192 Ark. 895. 

Tex.—Smith v. Blliott, Civ.App., 149 
S.W.2d 1067, error refused—^Ellis 

V. Michigan Realty Co., Civ.App., 
138 S.W.2d 880—^Heiner v. Home- 
land Realty Co., Civ.App., 100 S.W. 
2d 793—Hunt v. Isom, Civ.App., 77 
S.W.2d 1095—Compton v. Repub- 
lic Building & Loan Ass'n. Tex. 
Civ.App., 67 S.W.2d 1095—^Allen v. 
Farm & Home Savings & Lioan 
Ass*n of Missouri, Civ.App., 58 S. 

W. 2d 866, error refused:—^McCurdy 
V. Gray, Civ.App., 289 S.W. 641, 
error granted—Smith v. Bittick, 
Civ.App., 237 S.W. 331, error re¬ 
fused. 

41 C.J. p 995 note 97. 

Bdoitals held to show prima facie 

(1) That original trustee was re- 
quested to act and refused to do so. 

_^Taylor v. San Antonio Joint Stock 

Ti flpd Bank, Clv.App., 101 S.W.2d 868, 
reversed on other grounds San An¬ 
tonio Joint Stock Land Bank v. Tay- 
lor, 106 S.W.2d 660, 129 Tex. 336— 
41 C,J. P 996 note 97 [a]. 

(2) That substitute trustee was 
legally appointed.—Eliis v. Michigan 
Realty Co., Tex.Civ.App., 138 S.W.2d 
880, error refused—Tom v. Kenedy 
Nat. Farm Loan Ajss*n, Tex.Clv.App., 
123 S.W.2d 416—Allen v. Farm & 
Home Savings & Loan Ass*n of Mis¬ 
souri, Tex.Civ.App., 68 S.W.2d 866, 

I error refused. 

Becitals in substitute trustee^s deed 

(1) Recitals in a substitute trus-1 
tee's deed cannot be given the effect 
contemplated in such a clause unless 
the trustee’s deed made out at least 
a prima facie valid appointment of 
the substitute trustee.—City Nat. 
Bank of Houston v. Moody, Tex. 
Civ.App., 116 S.W.2d 745. 

(2) Where trust deed authorized 
an appointment of a substitute trus¬ 
tee, recitatlons in a substitute trus 
tee»s deed of the failure of the orig¬ 
inal trustee to act and of the prop- 
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er request for hlm to sell, of proper 
advertisement, and other prerequi- 
sites to an exercise of his power, are 
prima facie proof of the regularity 
and validity of the sale.—Johnson 
V. Marti, Tex.Civ.App., 214 S.W, 726, 
error refused. 

43. Tex.—Kaiser v. Hutcheson, Civ. 
App., 112 S.W.2d 1058, error dis¬ 
missed—^Mortimer v. Williams, 
Civ.App.. 262 S.W. 123—McCreary 
V. Reliance Lumber Co., 41 S.W. 
485, 16 Tex,Civ.App. 45—^Jesson v. 
Texas Land & Loan Co., 21 S.W. 
624, 3 Tex,Clv.App. 26. 

Am prima facio 

Although trust deed provides that 
recitals In trustee’s deed shall be 
full evidence of matters therein 
stated, and that performance of pre- 
requisites to sale shall be presumed, 
recitals in trustee*s deed constitute 
at most only prima facie evidence of 
truth thereof.—Collier v. Ford, Tex. 
Civ.App., 81 S.W.2d 821, error dis¬ 
missed. 

44. Cal.—^Zedar v. Duke, 299 P. 524, 
212 Cal. 621—^Roberts v. Colyear, 
180 P. 937, 179 Cal. 669—Southern 
Title & Trust Co. v. Freer, 7 P.2d 
1113, 120 Cal.App. 423—Tumer v. 
Marshall, 266 P- 860, 90 Cal.App. 
346 —^Atkinson v. Foote, 186 P. 831, 
44 Cal.App. 149. 

41 C.J. p 995 note 99. 

AB prima facio case for puxehasor 
Where trust deed provided that 
recitals in trustee’s deed should be 
conclusive against trustor and his 
assigns, recitals in trustee’s deed 
made a prima facie case for pur¬ 
chaser in action to quiet title 
against persons clalming under deed 
from defaulting owner.—^Zedar v. 
Duke, 299 P. 524, 212 Cal. 621. 
Stlpnlatioii. hdd conclnslvo 
Validity of sale under trust deed, 
which stipulated that sale should be 
bar against grantor. that recital in 
trustee*s deed of proper sale should 
be conclusive thereof, and that ali 
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ments made thcrein. A clause making the recitals 
prima facie evidence applics only to recitals au- 
thorized by the deed;^^ but under such clause the 
court may ascertain the real truth when necessary to 
the dctermination of the rights in litigation,^® and, 
in the absence of evidence to the contrary, may ac- 
cept the recitals as true and require no further 
proof thereon,** and it has been held that in such 
a case the recitals are required to be accepted as 
true,^s and that the recitals are conclusi ve against 
a stranger to the deed who is only a trespasser on 
the land.^® Under a further clause that all pre- 
requisites to sale shall bc presumed to have been 
l>erformed, the deed to the purchaser constitutes pri¬ 
ma facie proof that all prcrequisites to the validity 
of the sale and deed have been observed,50 and 
those executing the trust deed will be presumed to 
have waived their rights to require that all provi- 
sions showing a right of sale be further shown.^i 
Such a provision, however, relates only to the acts 
of the trustee, and not to acts of a third person.^^ 

Under a clause making the recitals conclusive 
proof of matters of procedure relating to the sale, 
plaintiff is not required to make further proof 


32 C.J.S. 

thereof,53 and the party executing the trust deed 
cannot introduce evidence to refute the recitals.®^ 
Such a clause, however, is conclusive only as to re¬ 
citals referred to therein,®^ such as notice of sale;66 
and even though a recital is not conclusive, it may 
be sufficient, in the absence of evidence to the con¬ 
trary, to establish the fact recited.^^ However, a 
stipulation that the recitals shall be conclusive will 
protect only an innocent purchaser, and is not avail- 
able to a beneficiary purchasing at a sale made in 
violation of the trust.^s It has also been held that 
a stipulation that the recitals shall be full evidence 
of the truth of the matters therein stated, and all 
prcrequisites to such sale shall be presumed to have 
been performed, does not apply where a direct at- 
tack on the trustee’s deed is made by a suit to set 
it aside for fraud.^® 

§ 768. Books of Account 

A book of accounts Is generally prima facie, but not 
conclusive, evidence of transactions properly recorded 
therein. 

A book of accounts, when admitted, is prima fa¬ 
cie, but not conclusive, evidence of transactions. 
properly recorded therein,*® and is subject to ex- 


presumptions In favor of regnlarlty 
of Judiclal and oflicial acts shouid Ile 
in favor of trustee*s acts, cannot be 
attacked by grantor under trust 
deed in trespass to try title by grran- 
tee under trustee*s deed which recit- 
ed valid sale, in absence of speciflc 
allegratlons as to invalidity.—^Vaugrh- 
an V. West, Tex.Civ.App., 100 S.W.Sd 
166, error dismissed. 

Tex.—Bowman v. Oakley, Clv. 
App., 212 S.W. 649, error refused. 

46. Tex,—^Bowman v. Oakley, supra. 

47. Tex.—Allen v. Farm & Home 
Savlngrs & Lioan Ass*n of Missouri, 
Civ.App., 58 S.W.2d 866, error re¬ 
fused. 

46. Ark.—Clark v. Wommack, 96 S. 

W.2d 891, 192 Ark. 895. 

49. Tex.—^Lewis v. Dainwood, Civ. 
App., 130 S.W.2d 466, error re¬ 
fused. 

sa Tex.—^Adams v. Zellner, 183 S. 
W. 1143, 107 Tex. 653—Whittaker 
V. Schlanger, CIv.App., 139 S.W.2d 
177, error dismissed, judgrment cor- 
rect—Goode v. Davis, Civ.App., 135 
S.W.2d 285, error dismissed, judg- 
ment correct—^Dabney v. Owen, 
Clv.App., 87 S.W.2d 286. 

ITotlee of sale 

A recital that the sale was adver- 
tised In the manner required Is prima 
facie evidence that public notice of 
the sale was given as required by 
law and the terms of the trust deed. 
—Natali v, Witthaus, 136 S.W.2d 
969, 134 Tex. 613, reversln^ Witthaus 
V. Natali, Civ.App.,'107 S.W.2d 998— 


McFarlane v. Whitney, 134 S.W.2d 
1047, 134 Tex. 394, reversing, Civ. 
App., 106 S.W.2d 406—Adams v. 
Zellner, 183 S.W. 1143, 107 Tex. 653— 
Southland Lumber Co. v. Boyd, Com. 
App., 244 S.W. 119, reversing- Boyd 
V. Johnson, Civ.App., 284 S.W. 236— 
Hunt V. Isom, Clv.App., 77 S.W.2d 
1095—Compton v. Hepubllc Building 
& Loan Ass'n, Clv.App., 67 S.W.2d 
1095, error dismissed. 

■ 51. Tex.—Goode v. Davis, Civ.App., 
136 S.W.2d 286. 

52- Tex.—Melsner v. Taylor, 120 S. 

W. 1014, 66 Tex.Civ.App. 187. 

41 C.J. p 995 note 3. 

S3m Cal.—^Pacific States Savings & 
Loan Co. v. Painter, 99 P.2d 1103, 
37 Cal-App.2d 646. 

54. Cal.—Bank of America Nat. 
Trust & Savings Ass^n v. Mc- 
Laughlin Land & Livestock Co., 
106 P.2d 607, 40 Cal.App.2d 620. 

56. Cal,—^Harker v. Rickershauser, 
271 P. 912, 94 Cal.App. 756. 

BGm Cal.—^Pacific States Savlngs & 
Loan Co. v. 0'Neill, 61 P.2d 1160, 
7 Cal.2d 696—Cobb v. Callfomia 
Bank, 67 P,2d 924, 6 CaL2d 389— 
Birkhofer v. Krumm, 81 P.2d 609, 
27 Cal.App.2d 513, certiorari de- 
nied Krumm v. Birkhofer, 59 S. 
Ct 249, 305 U.S. 663, 83 L.Bd. 423 
—Bechtel v, Wilson, 63 P.2d 1170, 
18 Cal.App.2d 331, rehearlng: denied 
64 P.2d 786, 18 Cal.App.2d 331— 
Leonard v. Bank of America Nat 
Trust & Savings Ass'n, 60 P.2d 325, 
16 CaLApp.2d 341. 
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BUsrht to Inqnlre into aotloe 
In an action for deflclency Judg- 
ment after foreclosure of trust deed 
provldlngr that recitals of trustees’ 
deed of due and proper notice shouid 
be conclusive evidence thereof, de- 
fendants are not entitled to inquire 
into sufflciency of notice under rule- 
applicable to equitablf^ proceedings, 
slnce action was not equltable pro- 
ceeding, and defendant falled to of¬ 
fer to do equity as would be required 
it defendants were seeklng equitable 
relief.—Bechtel v. Wilson, 63 P.2d-’ 
1170, 18 Cal.App.2d 331, rehearlng 
denied 64 P.2d 785, 18 Cal.App.2d 
831. 

57. Cal.—Hopkins v. J. D. Millar 
Realty Co., 289 P. 221, 106 CaLApp. 
409. 

68. Cal.—Seccombe v. Roe, 133 P.. 

607, 22 CaLApp. 139. 

59. Tex.—^Hill v. Gomez, Civ.App.,. 
260 S.W. 618. 

80. U.S.—Newton v. Consolidated' 
Gas Co. of New York, N.Y., 42 S. 
Ct 264, 268 U.S. 166, 66 L.Bd. 638, 
modifying, D.C., Consolidated Gas. 
Co. of New York v. Newton, 267 F. 
231, and afflrming 274 P. 986—^New' 
Bngland Trust Co. v. Parr, C.C.A- 
Mass., 67 P.2d 103, certiorari de-' 
nied 63 S.Ct 14, 287 U.S. 612, 77 
L.Bd. 632—^Wasmann v. City Nat 
Bank of Knoxvllle, Tenn., C.C.A. 
Tenn., 52 P.2d 706—In re GUbel- 
man, C.C.A.N.Y., 13 P.2d 732, re- 
versed on other grrounds Bquitable* 
Trust Co, V. First,,Nat Bank pf* 
Trinldad, Colo., 48 S.Ct 167, 275. 
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planation or contradiction,®! and if it is not contra- 
dicted or explained it may become conclusive 
these rules apply to partnership books.^3 The fact 
that goods sold or Services rendered are charged on 
a part/s books to a particular person is not con- 
clusive evidence that the credit was given to such 
person.®^ 


The degree o£ credit to be given to a book of ac- 
counts as evidence is ordinarily a questi on for the 
jury®5 or other trier of the facts,®® and is to be 
determined by the general appearance and condi- 
tion of the books, the manner in which they were 
kept, the circumstances under which the entries 
were made, and the other facts in the case;®*^ and 


TTS 369* 72 Li.Bd. 313—Mollohon 
Ufe. Co. V. U. S., Ct.Cl.. 8 F.Supp. 

«25_In re Phoenix Bond & Mort- 

eage Co., D.C.Mass., 6 F.Supp. 110. 

Ala—Fidelity & Deposit Co. of Mary- 
land V. Hutchens Co., 118 So. 328, 
918 Ala. 171—American Trust & 
Savlngs Bank v. Montano. 89 So. 
899. 13 Ala.App. 136, certiorari de- 
nied Montano v. AmeHcan Trust 
& Savingrs Bank, 89 So. 923, 206 

MacDlarmid v. McDevitt, 275 
p. 600, 502, 97 Cal.App. 414, dtingr 
Corpiis Juris. ^ ^ » 

Ga.—Herrlngton v. Sears, Roebuck & 
Co., 142 S.B. 181. 37 Ga.App. 735. 

Iowa.--Shea v. Biddle Improvement 
Co.. 176 N.W. 948, 188 lowa 962. 

Miss.— G-amer v. Sperry, 161 So. 703, 
173 Miss. 11- 

•M* T_^Benfrey Dress Co. v. Irving 

'oale, Inc., A. 432, 13 N.XMiso. 

212 . _ 

jrv—Warner Quinlan Co. v. Ben 
‘Charat. Inc., 257 K.Y.S. 722, 143 

Or^^dtke v. Taylor, 210 P. 883, 
105 Or. 659, 27 A.Li.H* 1423. 

Pa.— Philadelphia Inquirer Co. v. 
Sabia, 90 Pa.Super. 266—In re Bw- 
In^s Bstate, 3 Fay.KJ. 161—Star 
Shoe Mfg. Co. V. Masucci, 40 Lack. 


Jur. 179. 

22 C.J. p 971 note 23. 

Entries in books of aocomit are 
merely evidence of facts, and do not 
make facts nor convert mental con- 
ceptions or legal theories Into tan- 
gible facts.—Howell v. Ott, 181 So. 
740, 182 Miss. 252, overruling sug- 
gestion of error 180 So. 52, 182 Miss. 
252. 


Books of occoTUit kept by a gas 
oompany in the manner required by 
the public serVlce commlssion, for 
the purpose of enabling the commls- 
sion to keep watch of the public Util¬ 
ities of the state, would be the filrsl 
source for Information as to the cost 
of mafcing the gas, and are prima 
facie evidence of such expenses on 
behalf of a gas company, as well as 
when used against it.—Kings County 
Lighting Co. v. Nixon, D.C.N.T., 268 
P. 143, affirmed Newton v. Kings 
County Lighting Co., 42 S.Ct. 268, 
258 U.S. 180, 66 L.Ed. 560. 
Admissibility of books of account see 
supra §§ 682-695. 


61. U.S.—^In re Phoenix Bond & 
Mortgage Co., D.C.Mass., 6 F.Supp. 
110 . 

N.T.—Pierce v. Fenno, 238 N.Y.S. 


394, 228 App.Div. 23, affirmed 175 
N.E. 299, 255 N.Y. 528. 

22 C.J. p 971 note 28 [a] [b]. 
Contradicted aocount held isumffl- 
dent 

In action on open account wherein 
defendant denied under oath copy of 
account attached to petition, which 
consisted of pages of account kept 
by bookkeeping machine consisting 
of flgrures only, such pages of ac¬ 
count were Insufflcient standmg alone 
to sustain burden resting on plain- 
tlff to establish each item of account. 
—^Burford v. Richards & Conover 
Hardware Co., 77 P.2d 1146, 182 Okl. 
402. 

Impeachment of credit of books gen- 
erally see supra § 691. 

02. U.S.—Martins Fork Coal Co. v. 
Harlan-Wallina Coal Corporation, 

C. C.A.Ky., 83 F.2d 967, affirming, 

D. C., 14 F.Supp. 902. 

Pa.—Star Shoe Mfg. Co. v. Masucci, 
40 Lack.Jur. 179—^Ribble Estate v. 
Arnold, 32 Luz.L.Reg. 88. 

Books of acoonnt regnlarly and 
oorreotly kept in due course of busi- 
ness may be sufficient proof of debts, 
in the absence of counter proof al- 
though no one testifies to sale of 
specifle articles charged.—Greene v. 
Greene, 110 So. 218, 145 Miss. S7, 19 
A.L.R. 665. 

Wkere evidence is fnll on the mat- 
ter of proof of account by books of 
origlnal entry, and stands uncontra- 
dicted, the court is justifled in as- 
suming that account is proved.—^W. 
T. Rawleigh Co. v. Thompson, 114 
S.E. 702, 122 S.C. 43. 

63. N.Y.—^Pierce v. Fenno, 238 N.Y. 
S. 394, 228 App.Div. 23, afflrmed 
175 N.E. 299, 256 N.Y. 628. 

Va.—^Dunlop v. McGehee’s Ex*r, 124 
S.E. 199, 139 Va. 643. 

Wis.—^Wallschlaeger v. Wallschlaeg- 
er's Estate, 205 N.W. 402, 187 Wis. 
640. 

As against partner who assumed 
the duty of keeping the partnership 
books during the existence of the 
firm, entries therein, unless satls- 
factorily explained, are conclusi ve, 
whether true or false.—Davis v. 
Bicknell, 139 N.E. 490, 244 Mass. 352 
—47 C.J. p 786 note 73. 

Credit book entry does not estab¬ 
lish defense that indebtedness due 
partnership had been paid.—Shapira 
V. Budish, 176 N.B. 159, 276 Mass. 
120 . 


64. Mich.—Larsen v. Jensen, 19 N. 
W. 130, 53 Mich. 427. 

22 C.J. p 971 note 24. 

Books of Soft drink nuumfactiirer 
showing that distributor of its Prod¬ 
ucts was indebted to it for merchan- 
dise sold and dellvered and for cash 
advances, without other evidence, Is 
not sufficient to show that distribu¬ 
tor was indebted for such Items.— 
Royal Products v. Johnson, Lia.App., 
191 So. 329. 

Dellvery to one and okaxge io aaoth- 
er 

Books of account, which show 
goods were dellvered to one person 
and charged to another, do not alone 
make out prima facie case of In¬ 
debtedness against person charged. 
—James C. Goff Co. v, Lunn, 137 A. 
879, 48 R.I. 416. 

65. Cal.—^MacDiarmid v. McDevitt. 
275 P. 600. 502, 97 Cal.App. 414, 
citing Corpus Juris. 

Ga.—Taylor v. Tucker, 1 Ga. 231. 
lowa.—Graham v. Dillon, 121 N.W, 
47, 144 lowa 82—Frick v. Kabaker, 
90 N.W. 498, 116 lowa 494. 

W.Va.—^Di Bacco v. Benedetto, 95 S. 

E. 601, 82 W.Va. 84. 

22 C.J. p 971 note 27. 

That books of account may be 
more accnrate thaa testlmony of 
witness as to particular facts is mat- 
ter for Jury.—^Perry v. Ryback, 153 
A. 770, 302 Pa. 559. 

66« Vt.—Greene v. Mills, 14 A. 6, 60 
Vt, 440. 

22 C.J. P 971 note 27 [a]. 

67. • U.S.—^New England Trust Co. v. 
I^rr, C.C.A.Mass., 57 F.2d 103, cer¬ 
tiorari denied 53 S.Ct. 14, 287 U.S. 
612, 77 L.Ed. 532—Cameron v. 

Commissioner of Intemal Revenue, 
C.C.A., 56 P.2d 1021. 

Cal.—MacDiarmld v. McDevitt, 276 
P. 560, 97 CaLApp. 414. 
lowa.—Shea v. Biddle Improvement 
Co., 176 N.W. 948. 188 lowa 952. 
Ky.—^Terrell v. J. S. Poer Paint & 
Glass Co., 50 S.W.2d 946, 244 Ky. 
311. 

La.—^Dealer^s Flnance Co, v. Feather- 
stone, 131 So. 486, 15 La.App. ISO. 

—Howell V. Ott, 181 So. 740, 
182 Miss. 252, overruling sugges- 
tion of error 180 So, 62, 182 Miss. 
252—Morgan v. King, 91 So. 30, 
128 Miss. 461. 

H.Y.—^In re Brown"s Estate, 190 N.Y. 

S. 184, 116 Mlsc. 483. 

Okl,—Oklahoma Natural Gas Co. v. 
McFarland, 229 P. 216, 103 Okl. 6. 
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whcn so considcrcd thc court may be requircd to 
accept the book of accounts as against uncertain 
testimony to thc contrary.®* If the book of ac¬ 
counts shows on its face that it was not kept in 
thc usual coursc of busincss and does not contain 
all thc dealings betwccn the parties it has no pro¬ 
bative value other than mere memoranda to use to 
refresh thc memory;®® and entries not made by 
any person who knew thc facts evidenccd thereby 
or at the time the transactions occurred, or in such 
manner as to cxplain themsclves, have little, if any, 
probative value,and indecd the mere fact that the 
entries are not seif-cxpfanatory renders it essentiai 
that they be explaincd by proper cvidencc.^^ 

§ 769. Market Quotations 

Market quotations may be unsatisfactory evidenee 


32 C.J.S. 

of value where transactions are Infrequent and of un- 
known sfgnificance. 

Market quotations of the value of corporate stock, 
which show infrequent transactions of unknown sig- 
nificance, have been held to fall short of furnisL 
ing a satisfactory indication of the value of a large 
block of such stock held by a state.72 

§ 770. Mortality Tables 

Mortalfty tables are generally prima facie, but not 
conclusive, evidenee of llfe expectancy. 

Mortality tables arc prima facie, but not conclu¬ 
sive, evidenee of the life expectancy of a particu- 
lar person.*^® They are to be accepted only as an 
aid in arriving at such expectancy,74 in connection 
with other evidenee, such as of age, Health, habits, 


Ter,—-®tna Caaualty & Surety Co. 

V, Hirsrinbotham-Bartlett Co., Civ, 

App., 71 S.W.2d 692, error refused. 
Wash.—HUI Synip Co, v. Marine 

Hat. Bank, 223 P, 595, 128 Wash. 

899. 

22 C.J. p 971 note 28. 

£edger entxlee identlfled by seller^a 
bookkeeper constitute evidenee which, 
with bookkeeper'8 testimony as to I 
postinx» establish prima facie case 
for soods sold.—^Warner Qulnlan Co. 
V. Ben Charat. Inc., 257 N.T.S. T22, 
143 Misc. 443. 

▲ book of oadsrisal eatv*^ rap- 
ported by a snppletozy oatb, but 
without an evidential stat ement as 
to delivery of sroods or performance 
of Services, Is not sufficient evidenee 
of delivery or performance.—^Mans- 
fleld V. Qushee, 114 A. 296, 120 Me. 
333. 

PexsoB. mafclny entries nnavallable 

as wttness 

Where the person znakiner the en¬ 
tries is the only person having: 
knowledge of the delivery of the 
goods or performance of the Serv¬ 
ices, and he is dead, insane, or out 
of the Jurisdlctlon of the court, etc., 
on proof of his handwritincr, emd that 
the books were kept in the resular 
course of business, etc., the books 
themselves may be sufficient proof 
of delivery of goods or performance 
of Services.—^Mansfleld v. Gushee, su- 
pra. 

Tallnxe to Show who kept accotort, 
etc. 

Verdict based on account between 
county and hi^rhway contractor could 
not be upheld, where it was not 
shown who kept account and account 
was not explained or verided, since 
book had no probative value.—^Eaton- 
ton Oll & Auto Co. v. Greene Coun¬ 
ty, 185 S.EL 296, 53 Ga.App. 145, con- 
formlng to certifled question 181 S. 

BL 758, 181 Ga 47. 

88. XJ.S.—^Martin*s Pork Coal Co. v., 


Harlan-Wallins Coal Corporation, 
D.C.Ky., 14 F.Su]?p. 902, affirmed, 
C.C.A., 83 P.2d 967. 

88. Cal.—Tipps V. Landers, 190 P. 
173, 182 Cal. 771. 

70. Me,—Mansfleld v. Gushee, 114 
A. 296. 120 Me. 333. 

Utah.—Utah Commercial & Savings 
Bank v. Pox, 140 P. 660, 44 Utah 
323. 

71. Me.—^Mansfleld v. Gushee, 114 
A. 296, 120 Me. 333. 

Utah.—-Walker v. Sklirts, 98 P. 111, 

34 Utah 353. 

72. U,S.—Virginia v. West Virginia, 

35 S.Ct. 795, 238 U.S. 202, 69 L.EdL 
1272. 

Computation of value of stock gen- 
eraJly see Corporations § 415. 

73. Ala—LK)uisvllle & H. R. Co. v. 
Grizzard, 189 So. 208, 238 Ala 49, 
certiorari denied 60 S.Ct. 140, 308 
U.S. 603, 84 L,.Ed. 504—Alabama 
Puel & Iron Co. v. Minyard, 97 So. 
918, 210 Ala 299—^Little Cahaba 
Coal Co. V. Arnold, 91 So. 586, 205 
Ala 598—Gulf States Steel Co. v, 
Jones. 85 So. 264, 204 Ala 48. 

Cal.—^Hewman v. Campbell, 78 P.2d 
1265, 23 Cal.App.2d 639—IMEurphy v. 
National Ice Cream Co., 300 P. 91, 
114 Cal.App. 483. 

Conn.—^Donoghue v. Smith, 157 A. 
415, 114 Cona 64. 

Ind.—^Pittsburg, C., C. & St. L. R. 
Co. V. Sudhoff, 90 N.E. 467, 178 
Ind. 314. 

lowa—^Droullard v. Rudolph, 223 N. 

W. 100, 207 lowa 367, 

Kan.—Bowman v. Coyle, 260 P. 643, 
644, 124 Kaa 492, quoting Coxxme 
Juzls. 

Mich.—Garton v. Powers, 233 N.W 
373, 252 Mlch. 442. 

Minn.—Scheffler v. Minneapolis A 
St Ii. R. Co., 21 N.W. 711, 32 Mina 
518. 

Miss.—^Tucker v. Gurley, 176 So. 2*79, 
179 Miss. 412. 
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Neb.—^Litwiller v. Gralf, 246 N.W 
922, 124 Neb. 460. 

N.C.—Toung V. E. A. Wood A Co. 

146 S.B. 70, 196 N.C. 486. 

Okl.—Covington Coal Products Co. v. 
Stogner, 72 P.2d 491, 181 Okl. «S 
—Pife V. Adair, 47 P.2d 145, 173 
Okl. 234. 

Pa—^MeCaffrey v. Schwartz, 132 A 
810, 285 Pa. 561. 

Tex.—Universal Life A Accident 
Ins. Co. V. Sanders, 102 S.W.2d 406, 
129 Tex. 344, affirming Sanders v. 
Universal Life & Accident Ins. 
Co., Civ.App., 74 S.W.2d 301—Hem- 
sell V. Summers, Clv.App., 138 S.W. 
2d 865—Ward v. Cathey, Civ.App., 
210 S.W. 289, exTor refused. 

Vt.—Shappy V. McGarry, 174 A 856, 
106 Vt. 466. 

Wash.—^Estes v. Schulte, 264 P. 990, 
146 Wash. 688. 

22 C.J. p 972 note 30. 

74. Ind.—^Pittsburg, C. C. & St L, 
R. Co. V. Sudhoff, 90 N.B. 467, 173 
I Ind. 314. 

Mina—Scheffler v. Minneapolis St. 
L. R. Co., 21 N.W. 711, 32 Mlnn. 
618. 

Misa—Tucker v, Gurley, 176 So. 279, 
179 Miss. 412. 

N.C.—^Toung V. B. A Wood A Co., 
146 S.E. 70, 196 N.C. 435. 

Pa—^Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A 687, 315 
Pa. 370. 

P.I.—Tumer v. Maxon, 165 A 87^, 
53 R.I. 164. 

Tex.—Universal Life & Accident Ins. 
Co. v. Sanders, 102 S.W.2d 405, 129 
Tex. 344, affirming Sanders v. Uni¬ 
versal Life A Accident Ins. Co., 
Civ.App., 74 S.W.2d 301. 

22 C.J. p 972 note 31. 

Vartlonlar table to be oonsldered 
In action under Federal Employ- 
ers* Liabllity Act against railroad 
for death of engineer, wherein the 
only life expectancy table before the 
jury w€UB the ALmerican Standard con- 
tainlng no substandard classlflcatlon 
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occupation, surroundings, and othcr elements, bear- 
ing on the probable continuance of life,75 and may 
have little or no weight where it is shown that the 
person whose life expectancy is in question is, or 
was at the time of his death, in iU health, afflicted 
with disease, or engaged in a haaardous employ- 
mcntJ® It has been held, however, that mortality 
tables, if nncontradicted, should be controlling as 
to the expectancy of life,^*^ and such tables have 
been held controlling as to the life expectancy of 
one who was shown by the evidence never to have 
been sick prior to the injury which caused his 
Kieath.*^® 

§ 771. Photographs 

Photographa are to be contidered under the same 


testa aa other evidence, their wetght depending on the 
skill, accuracy, and manner in which they were taken. 

Photographs are to be considered under the same 
tests as other evidence, and the weight to be given 
them by the jury depends on the skill, accuracy, and 
manner in which they were taken, as well as on the 
character of the thing shown7^ They are not en- 
titled to the same consideration as is conceded phys- 
ical facts, but should be weighed by the jury, togeth- 
er with other evidence, as the evidence of facts.^^ 
They are merely illustrative of other testimony, and 
ordinarily, where there is disputing testimony, they 
will not be considered conclusi ve they are no 

more conclusive of physical facts than the testimony 
of witnesses,^2 and evidence in conflict thcrewith 


for railroad employees, Jury were 
justifled In consideringr that table 
only, although table was not neces- 
sarily to be treated as an absolute 
guide.—^Louisville & N. R. Co. v. 
Orizz^rd, 189 So. 203, 238 AJa. 49, 
eertiorari denled 60 S.Ct. 140, 308 
U.S. 603, 84 Li.Ed. 604. 

Woight of tables as guestloiL fos 
jury 

Wash.—^McGrady v. Brlnk, 81 P.2d 
800, 195 Wash. 626. 

78. Ala.—Alabama Fuel & Iron Co. 
V. Minyard, 97 So. 918, 210 AJa. 
299. 

Cal.—^Murphy v. National Ice Cream 
Co., 300 P. SI, 114 Cal.App. 482. 
Conn.—^Donoghue v. Smlth, 157 A- 
416, 114 Conn. 64. 

Kan.—^Bowman v. Coyle, 260 P. 643, 
124 Kan, 492. 

Keb.—Moses v. Matthews, 146 N.W, 
920, 95 Neb. 672. Ann.Cas,l«15A 

698. 

N.T.—^Hartley v. Eagle Ins. Co., 118 
N.B. 622, 222 N.T. 178, reversing 
152 N.T.S. 686. 167 App.Div. 230. 
Pa—^Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 315 
Pa 370. 

TL—Shappy v. McOarry, 174 A. 856, 
106 Vt. 4^6. 

Standard mortality tables Show 
xiMSly the probabi:±ty of the dura- 
'ttoa of life at any given age, based 
on the law of averages, and the nor- 
mal probabillty may be qualifled by 
the physical condition of the person 
In CLuestion, his general health, his 
personal hablts, and the clxaracter 
of his employment.—Alabama Puel 
& Iron Co. V. Minyard, 97 So. 918, 210 
Ala 299. 

Vot essential svldeiice 

In an action for the death of a boy 
four years old, a mortuary table, 
which begins at ten years, is not an 
essential piece of evidence in deter^ 
mlning expectancy of decedentes life. 
--Standard Oll Co. v. Cates, C.C.A.N. 


C., 28 P.2d 718, certiorari denied 49' 
S.Ct. 179, 278 U.S. 654, 73 L.Ed. 664. 

78. Ky.—Louisville & N. R Co. v. 
Scotrs Adm*r, 220 S.W. 1066. 188 
Ky. 99. 

Neb.—^Mentz v. Omaha & C. B. St. 
Ry. Co.. 170 N.W. 889, 10« Neb. 
216, rehearlng denied 173 N.W. 478. 
Nev.—Smith v. Odd Fellows Bldg. 
Ass*n, 206 P. 796, 46 Nev. 48, 23 
A.Ii.R. 38. 

22 C.J. p 972 note 33. 

77. Ind.—Buschbaum v. Hale, 182 
N.E. 93, 97 Ind.App. 219. 

Mich.—Garton v. Powers, 233 N.W. 
«73, 252 Mich. 442. 

Wia—Secord v. John Schroeder 
Lumher Co., 150 N.W. 971, 160 Wia 
1 . 

78. Mich.—^Davis v. Michigan Cent 
R. Co., 111 N.W. 76, 147 Mich. 479. 

79. Ind.—^Pettlbone v. Howard, 34 
i N.E.2d 12—^Haven v. Snyder, 176 

N.E. 149, 93 Ind.App. 64. 

Pa—Baxter v. Philadelphia & R. Ry. 
Co., 107 A. 881, 264 Pa 467, 9 A. 
L.R. 504. 

Tenn.—Jackson v. City of Nashville, 
68 S.W.2d 137, 17 Tenn.App. 413. 
Va—^Perkins v. Director General of 
Rallroads, 112 S.E. 839, 138 Va 
242. 

W.Va—Ooleman v. Norfolk & W. Ry. 

Co., 131 S.B. 563, 100 W.Va 679. | 
22 C.J. p 972 note 36. 

Photographs depend for their ooar 
Tlncingaess on skill of person mak- 
ing them and truthfnlness of person 
Youching for them.—^Haven v. Sny¬ 
der, 176 N.B. 149, 93 Ind.App. 54. 

90, Ark.—^Mlssouri Pac. R. Co. v. 
Henderson, 110 S.W.2d 616, 194 
Ark. 884. 

Mo.—^Bretall v. Missouri Pac. R, Co., 
App.. 239 S.W. 597—^Davldson v. 
St. liouis & S. P. R. Co., 148 S.W. 
406, 164 Mo.App. 701. 

Tena—Badnor Water Co. v. Draugh- 
•n, 89 S.W.2d 186, 19 Tenn.App. 371 
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—Jackson v. City of Nashville, 68 
S.W.2d 137, 17 TenaApp. 413. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Wisdom, Civ.App., 216 S.W. 241, 
reversed on other grrounds Wisdom 
V. Chicago, R. I. & G. R. Co., Com. 
App., 231 S.W. 844. 

The Jury may oonsldev the 
tiou of aoouracy of a photograph 
which had been admitted.—^Marcy v. 
Bames, 16 Gray (Mass.) 161, 77 Am. 
D. 405. 

81. Cal.—^Mattson v. Maryland Cas- 
ualty Co., 279 P. 1045, 100 CaLApp. 
96. 

Oa—Savannah Electric & Power Co. 
V. Horton, 162 S.B. 299, 44 GaApp. 
678. 

Mo.—^Bretall v. Missouri Pac. R. Co., 
App., 239 S.W. 597. 

Pa—^Kennedy v. Southern Pennsyl¬ 
vania Traction Co., 3 A.2d 395, 833 
Pa 406. 

Wash.—^Lewis v. City of Spokane, 

215 P. 36, 124 Wash. 684. 
Photographs showing view of a 

railroad oxossiag on a ciear day are 
not conclusive of the distance which 
could be seen along the tracks or of 
contributory negligence, when the ac¬ 
cident occurred at dusk and a view 
could not then be had for more than 
several hundred feet.—^Baxter v. 
Philadelphia & R. Hy. Co., 107 A. 881, 
264 Pa 467, 9 A,L.R. 504. 

X-zay photographs, especially of 
soft parts of hody, and their reading 
hy roentgenologist, with respect to 
cloudy surfaces on piate, are not 
conclusive evidence, and do not com¬ 
pare in probative force or value with 
actual conditlons revealed by post 
mortem.—^Breslin v. Richfield Oil 
Corporation, 187 A. 822, 124 PaSu- 
per. 43. 

82. Ind.—Pcttibone v. Howard, 34 
N.B,2d 12—^Haven v. Snyder, 176 
N.E. 149, 93 Ind.App. 54. 

Wash.—^Lewis v. City of Spokane, 

216 P. 36, 124 Wash. 684. 
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will not bc ignored,*" unlcss it is unreliable.8* 

§ 772. Pleadings 

A prop«rl/ verified pleading may have value aa cvl- 
dence of facti atated therein. 

A verified pleadinpf may have value as cvidence 
of facts statod therein,*^^ unless it is verified mcre- 
ly on information and belief, in which case it is re- 
prarded as withuut evidentiary value.^® A pleading 
properly brought on the record as evidence is at 
least prima facie correct,^^ and is conclusive as to 
facts alleged by one party and affirmed by the other 
party.®s An unverificd pleading, however, consti¬ 
tutos no proof of the facts alleged;^® and-it has 
been held that the pleadings in a case cannot be con- 
sidered as evidence therein, unlcss made so by stat- 
ute.®0 

§ 773, Copies 

A properly authenticated copy of a document or 
rccord Is generally prima facie evidence of the exlatence, 


32 C.J.S. 

regularity, and contenta of the original document or 
record. 

A properly authenticated copy of a document is 
sufficient prima facie proof of its existence and 
proper execution,^! and certified copies of ancient 
Instruments are entitled to the same weight as the 
ancient instruments themselves.^2 An attested or 
certified copy of a recorded deed is prima facie 
proof of its execution and deIivcry,S3 and, under 
some statutes, is prima facie evidence of the execu¬ 
tion of the deed and of its contents,®^ and is suf¬ 
ficient proof of the validity of the deed in the ab- 
sence of evidence to the contrary.^^ a certified 
copy of a document may be treated the same as the 
original document, where the latter was executed 
before a notary in a foreign country, under the 
laws of which the original was kept by the notary.38 

A certified copy of an official document or rec¬ 
ord is prima facie, but not conclusive, evidence of 
the existence and regularity of the document or 
record certified to,37 and of the facts stated 


EVIDENCE 


ITo snor* weiglit thJtt testimony oa 
wUoh tlLAlr acoQXftOj depeaided 

Va.—Perkins v. Director General ot 
Bailroads» 112 S.E3. 839, 183 Va, 
242. 

IBotiott pictnres displayed to jury 
are entitled to no more weigrht than 
the testimony of a reliable witness. 
—.Maryland CJasualty Co. v. Coker, 
C.C.A.Tex., 118 F.2d 43- 
OontradlotUm of accuracy 

Evidence havlng been received that 
photogrraphs of scene of accident are 
accurate, although taken some time 
subsequent, It is not error to permit 
opposing evidence by properly qual- 
ifled witness.—^Missouri Pac. K. Co. 
V. Steel, 284 P. 21, 141 Okl, 133. 
Oocrsot&MW held questloiL for jnry 
Mo.—Cunningham v. Kansas City, 38 
S.W.2d 734, 225 Mo.App. 1063, 

83. Ind.—^Haven v. Snyder, 176 N. 
K. 149, 93 lnd.App. 54. 

84. N.H.—^Nlemi v. Boston & M. R. 
R., 173 A. 361, 87 N.H. 1, affirmed 
176 A. 245, 87 N.H 1. 

AutosLOhile dzlvex^s testisnoiiy* that 

view of approaching train three hun- 
dred to three hundred flfty feet from 
Crossing was cut oft by rail fenee 
and bank from where drlver looked 
must be rejected, where authentic 
photographs taken very soon ofter 
collislon Show that train could be 
saen from such place.—^Niemi v. Bos¬ 
ton & M. R. R., supra. 

85b Lta.—^Farley v. Frost-Johnson 
Ltumber Co., 63 So. 122, 133 La. 
497, L.R.A.1915A 200, Ann.Cas.19l5 
C 717—^Taylor v. Bymes, App., 151 
So. 235. 

S.C.—^Baugh & Sons Co. v. Graham, 
148 S.E. 220, 150 S.C. 398. 


Tex.—Hili V. Lofton, Civ.App.,, 165 
S.W. 67. 

22 C.J. P 972 note 38. 

Ztems in. plaintilPs statement of 
clalm, introduced In evidence by de¬ 
fendant, constituted some legally 
sufficient evidence of facts therein 
stated.—^J. A. Laporte Corporation v, 
Pennsylvania-Dlxle Cernent Corpora¬ 
tion, 165 A. 195, 164 Md. 642, 108 A. 
L,R. 1474, reargument denied 168 A. 
S44, 164 Md. 642, 108 A.D.R. 1480. 
Conclusiveness of allegations agalnst 
pleader see the C.J-S. title Pleading 
SS 69-62, also 49 C.J. p 1'22 note 
54-p 128 note 28. 

3G* Tex.—Alamo Club v. State, Civ. 
App., 147 S.W. 639. 

87- Pa,—Delmont Qas Coal Co. v. 
Diamond Alkali Co., 119 A. 710, 
276 Pa 536—^MeCord v. Durant, 19 
A, 489, 134 Pa 184. 

88» Or.—Richards v. Page Inv. Co., 
228 P. 937, 112 Or. 507. 

89. Tex.—^American Nat. Ins. Co. v. 
Park, Civ.App., 56 S.W.2d 1088, 
error refused. 

90- Pa—^Buehler v. United States 
Fashion Piate Co., 112 A. 632, 269 
Pa 428—Skillman v. Magill, 98 Pa 
Super. 72, 

91- Neb.—Bulger v. Prenica 142 N. 
W. 117, 93 Neb. 697. 

Carbon. oopy of letter sufficient to 
zalse issue 

jTex.—Runnels v. La Fitte, Civ.App., 
i 61 S.W.2d 585. 

I 

i 92. Tex.—HuUng v. Moore, Civ. 

: App., 194 S.W. 188. 

i 93. Me.—^Holman v. Lewis, 76 A. 

I 956, 107 Me. 28. 
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That copy of deed is fa different 

ink affects credlbility.—Crow v. 
Smlth, 92 So. 906, 207 Ala 311. 

94. Cal.—Overton v. Harband, 44 P, 
2d 484. 6 Cal.App.2d 455. 

Ky.—Qibson’s Adm*r v. Common- 
wealth, for Use and Benefit of 
Hamilton, 78 S.W.2d 336, 267 Ky. 
487. 

95. Cal.—Overton v. Harband, 44 P. 
2d 484, 6 Cal.App.2d 455. 

96. Mlch.—^Hackley Union Nat 

Bank v. Farmer, 234 N.W. 136, 252 
Mich. 674. 

Tex.—Smith v, Townsend, 1 Dall. 
670. 

97- U.S.—City of Weslaco, Tex., v. 

Porter, C.C.A.Tex., 66 F.2d 6. 

Ky.—Brandon v. Butler, 278 S.W, 
156, 212 Ky. 76. 

Okl.—McHodge v. Tulsa St. Ry. Co., 
219 P. 666, 96 Okl. 269. 

Wash.—^Lanterman v. Nestor, 261 P. 
800, 146 Wash. 37. 

A certifled copy of a record by a 
pnblic offioer authorized to make tt, 
not only vouches for its own cor- 
reetness, but proves prima facie the 
original to have been in the public 
office when the copy was made, an 
officeres certificate being accorded 
the sanctity of a depositlon.—^U. S. 
V. Brelin, Mo., 166 F. 104, 92 aC.A. 
88 . 

Seal 

(1) Where a certified copy of an 
official deed, or record of a deed, 
recites that the deed was under seal, 
it will be presumed that the deed 
was properly sealed, although the 
certified copy does not show a seal. 
Fla.—Adams v. Orange Realty Sales, 
187 So. 625, 186 Fla. 844, afflrming 
i 183 So. 621, 134 Fla. 175. 
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therein,®® and, under some statutes, may be suf¬ 
ficient proof thereof but it is not sufficient ev- 
idence of a fact which is not properly shown by 
the original record,^ nor is it sufficient where it con- 
tradicts the original.2 In case of a variance be- 
tween an original record and a certified copy there¬ 
of the original must govern,^ but a certified copy 
of a record, as primary evidence, prevails over con- 
flicting paroi testimony, as secondary evidence.^ A 
statute making a certified copy of the record of a 
given instrument prima facie evidence of its execu- 
tion and contents does not apply where the instru- 
ment has not been recorded.^ Copies of records 
duly authenticated will have in another state the 
effect as evidence which they are entitled to by the 
laws of the state where the record is made.® A cer¬ 
tified copy of a certificate of death is prima facie 
evidence, in some States by statute, of the facts re- 
cited,*^ but this does not permit an opinion or con- 
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clusion expressed in such a copy to be treated as 
prima facie proof of a fact to be dctermined on the 
trial of the issues in an action involving death.® 

An exemplified copy of a judicial record imports 
absolute verity of what it purports to show ® and 
is sufficient proof of the matters to w'hich it re- 
lates;^® but it has been held that a certified copy 
of probate proceedings is prima facie evidence of 
such matters,and that a certified copy of a judg- 
ment is prima facie evidence of its entry and va- 
lidity.^2 Exemplifications of the record of judicial 
proceedings in a foreign country must be consid- 
ered as prima facie correct.^® 

§ 774. Entire Documents to Be Considered 

A book or document offered in evidence must as a 
general rule be considered in its entlrety, the parts op- 
erating against the interest of the party ofTerlng it as 
weli as the parts In his favor. 


N.C.—^Ruark v. Harper, 100 S.E. 584, 
178 N.C. 249. 

(2) Such a recital In a copy of a 
deed by a Corporation, as recorded, 
is not evidence that the president 
who siffned the deed did in fact afflx 
the seal of the Corporation, where it 
is the duty of the recorder to note 
on the copy made by hlm the certlfl- 
cates and proofs appearinff on the 
face of the Instrument—^Fischer v. 
Lukens. 182 P. 967, 41 Cal.App. 368. 

98. Ariz.— Mutual Ben. Health & 
Accident Ass’n V. Neale, 33 P,2d 
604, 43 Ariz. 532, 

Certlfled copies of deUnquo»* tax 
xoUs, properly certified to City tax 
assessor and collector, are sufficient 
to make out prima facie case as to 
regularity of assessment and levy 
of taxes sued for.—^Texas Land & 
Cattle Co. V. City of Fort Worth, 
Tex.Clv.App., 73 S.W.2d 860. error 
refused. Appeal dismissed 66 S.Ct 
668, 296 U.S. 716, 79 Li.Bd. 1672, re- 
hearlng denied 65 S.Ct, 913, 296 U.S. 
769, 79 L.Bd. 1710. 

99. Ky.—^Huffman v. National Sure- 
ty Co., 61 S.W.2d 960, 244 Ky. 714. 

Tex.—Gattison v. Meyer, Civ.App., 
297 S.W. 900. 

Award of oompensatioiL 
In suit to set aside award of In- 
dustrial accident board, certified 
copy under hand of secretary of the 
board, attested by the seal of the 
board, certifying to an award made 
by the board awarding compensation 
to employee, was sufficient to show 
valld and final award previously 
made by board.—^Traders & General 
Ins. Co. V. Holtzclaw, Tex.Civ.App., 
111 S.'W’.2d 769, error dismissed. 

A certlfled copy of book entxles 
tu a land office is entitled to as 
much credence as the books them- 
selves if offered as proof of their 


contents.—Gattison v. Meyer, Tex. 
av.App., 297 S.W. 900. 

Certlfled copy of xulnutes of board 
of examineirs as sufficient proof of 
an appolntment by the board.—State 
v. Rouleau, 219 P. 1096, 68 Mont. 529. 

Copy of warrant issued to sherlff 
by Justice of the peace held insuffi- 
cient to establish legality of pro- 
ceedingrs in 3ustice’s court—Chiarel- 
la V. State, 294 N.Y.S. 243, 163 Misc. 
232, afflrmed 300 N.Y.S. 281, 252 App. 
Div. 368. 

1. Mo.—Sutter v. Metropolitan St 
Ry. Co., App., 208 S.W. 851. 

2. Mo.—Whitman v. Giesing, 123 S. 
W. 1052, 224 Mo. 600. 

A certlfled copy of an. abstract of 
tltle is not sufficient to show title 
in a suit to quiet title, where the 
orlgrlnal abstract disproves the copy. 
—-Whitman v, Giesing, supra. 
Contradlctlon by original 
Original of permit to bum over 
lands, notwithstanding filed copy, is 
admisslble, on offer of permlttee, in 
action against him for fire spread- 
Ing to anothei^s land.—^Anderson v. 
Eischen, C.aA.Or,, 16 P.2d 54. 

3. Mlss.—^De Lashment v. McClel¬ 
land, 118 So. 904, 162 Miss. 781. 

5. D. —Jelinski v. Rumi, 157 N.W. 
1061, 37 S.r). 263. 

4. Tex.— Gattison v. Meyer, Civ. 
App., 297 S.W. 900. 

5w Ohio.— Wood-Nash Motor Co. v. 
Midland Acceptance Corporation, 
167 N.E. 412, 31 Ohio App. 442. 

6. Ala.—Smoot v. Fitzhugh, 9 Fort 
72— Swift V. Fitzhugh, 9 Port. 39. 

—^North Jersey Discount Co. v. 
Mtna. Ins. Co., 13 A.2d 226, 125 
N.J.Law 7. 

7. U.S.—^Krug V. Mutued Ben. 

Health & Accident Ass'n, C.CA. 
Mo., 120 F.2d 296. 


Ala.—Metropolitan Life Ins. Co. v. 

Parks, 97 So. 788, 210 Ala. 261. 
Ky.—Fidelity Mut. Life Ins. Co. v. 
Hembree, 41 S.W.2d 649, 240 Ky. 
97. 

Mo.—Simpson v. Wells, 237 S.W. 
520, 292 Mo. 301. 

N.C.—^Rees v. Jefferson Standard 
Life Ins. Co., 5 S.E.2d 154, 216 N. 
C. 428. 

Pa.—Johnson v. Valvoline Oil Co., 
200 A. 224, 131 Pa.Super. 266. 
Subjeot to rebuttal 
A certified copy of a death cer¬ 
tificate which was flled by insured's 
attending physician as required by 
law of another state where insured’s 
death occurred was subject to re¬ 
buttal and explanatlon.—^Krug v. 
Mutual Ben. Health & Accident 
Ass'n, C.C.A.MO., 120 F.2d 296. 

& N.C.—Rees v. Jefferson Stand¬ 
ard Life Ins. Co., 5 S.B.2d 164, 
216 N.C. 428. 

9. vt. —Cootey v. Remlngton, 189 A. 
161, 108 Vt 441. 

10. Cal.—Jordan v. Clausen, 66 P.2d 
240, 13 Cal.App.2d 16. 

Ga.—Massell Realty Co. v. Han- 
bury, 141 S.E. 663, 166 Ga. 634. 
Certified copy of ampUfled. record, 
reciting municipal judge"s name and 
that plaintiff recover verdict deter¬ 
mines validity of judgment and 
shows proceedings were regular.— 
T.f^Tnkn. v. Hooper, 166 N.E. 296, 324 
111. 426. 

11. Tex.—Jones v. Puckett Civ. 
App., 276 S.W. 179. 

12. Fla-—^Thomas v. Goodbread, 82 
So. 836, 78 Fla. 278. 

13- Vt.—^Woodbrldge v. Austin, 2 
Tyler 740, 
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A book or documcnt offered in evidencc, includ- 
ing public documents and rccords,^* as well as pri¬ 
vate documents and writings,^® niust as a general 
nile be considcrcd in its cntirety, thc parts operat- 
ing against thc intercst of thc party ofFcring it as 
well as thc parts in his favor.^® Indeed the party 
producing^ the documcnt in thc first instance is 
sometimes rcquircd to rcad thc cntirc instnimcnt, on 
the ground that unless the whole is read there can 
bc no certainty as to the rcal sense,and, where 
an account is contained in several books, ali such 
books should be produced and considcrcd,^® but this 
does not apply to a book containing an account not 
referring or relatcd to other accounts in evidencc.^® 
However, where parts of a documcnt or record can 
bc undcrstood without the remaindcr, such parts 
may bc used without offering the entire documcnt 
in evidcnce,2<> although under such circumstances 
the adverse party is entitlcd to introduce the re- 
mainder so far as it is relevant, as explained supra 
§ 190. Matter on the reverse side of an instrument 
or documcnt cannot be considered,*! unless it has 
bcen rcceived in evidence as a part of the instru¬ 
ment or document.*2 Where a provision of a for- 


cign law is introduced the court may consider any 
or all the laws on the subject involved which ap- 
pear in the volume introduced.®® 

§ 775. Introduction for Particular Purpose 

Documentary evidence introduced by one party to 
prove a particular fact, or for a particular purpose, may 
generaily be welghed and considered for or against either 
party- 

Documentary evidence properly admitted in a 
case, regardless of by whom it was introduced, may, 
as a general nile, be weighed and considered for 
or against either party,and, although it is intro¬ 
duced to prove a particular fact, or for a particu¬ 
lar purpose, it becomes substantive evidence in the 
cause and may be used by the adverse party for 
other purposesbut this rule does not apply to a 
writing used merely to refresh the memory of a 
witness.®® Accordingly it has been held that a 
party is not entitled, by an express qualification at 
the time of introducing a document, to restrict its 
effect as evidence to a definite purpose, but he is 
compelled to offer it for what it is worth as evi¬ 
dence generaily, although a contrary view has 


14. Cal.—^Root V. Conlin, 223 P. 
1023, «5 Cal.App. 241. 

Mo.—Case v. Sipes, 217 aw. 30«, 
280 Mo. 110. 

aa— Dukes V. Smoak, 186 aR 780, 

181 ac. 182. 

22 CJ. p 972 note 46 [a] (1). 

"Aa clllelal record Im evldexLce oniy 
of what It purports to show.*'—Third 
Nat. Bank & Trust Co. v. U. S., C. 
C.A.Ohio, 53 F.2d 599, 603. 

CertULoate of oloxk 
Where orlsdnal chattel mortsrage 
was properly received In evidence, 
certificate of clerk, as required by 
statute, that instrument was filed at 
time certain, was in evidence before 
court, as against contention certlfl- 
cate was not identified or offered in 
evidence.—^National Life Ins. Co. of 
U. S. of America v. Baker, 23 P.2d 
1098, 94 Mont 600. 

Mimites of board 

N.C.—^Brown v. Town of Hilisboro, 
117 an. 41, 185 N.a 368. 

S.C.—^E>ukes V. Smoak, 186 S.B, 780, 

181 ac. 182. 

15. U.a—U. S. v. Patterson, D.a 
Mont, 4 F.Supp. 693. 

22 aJ. p 972 note 46 Ca3 (4). 

la u.a—zucca v. U. a. lo ctcust. 

App. 133. 

Mo.—Case v. Sipes, 217 S.W. 306, 
280 Mo. 119—Sikes v. Riga, 297 S. 
W. 727, 221 Mo.App. 152. 

Pa.—Cockcroft v, Metropolitan Life 
Ins. Co., 189 A. 687, 690, 125 Pa. 
Snper. 293, citlng Ooxpna Jnzla. 


S.C.—^Dukes V. Smoak, 186 S.R 780, 

181 ac. 182. 

23 C.J. p 972 note 46. 

Admlssion of remainder of document 
or record by one party, where part 
introduced by the other party see 
supra § 190. 

Hlght to use entire document see 
supra 9 759, 

17. Idaho.—^In re Brown’s Estate, 
15 P.2d 604, 610, 52 Idaho 286, clt- 
ing Corpus Jnxis, and motion de- 
nied and modified on other ground 
Fite V. French, 80 P.2d 360, 64 
Idaho 104. 

22 C.J. p 973 note 47. 

18. N.T.—^Pendleton v, Weed, 17 N. 
T, 72—^Larue v. Rowland, 7 Barb. 
107. 

22 C.J. p 973 note 48. 

19. N.T.—^Doolittle v. Stone, 5 Silv. 
Sup. 412, 8 N.Y.a 605, afflrmed 32 
N.E. 639, 136 N.T. 613. 

22 C.J. P 973 note 48 [a]. 

20. 111.—^Vlscher v. Northwestern 
EL R. Co., 171 IlLApp. 544, afflrm- 
ed 100 N.B. 270, 256 IlL 672. 

2L N.T.—Brown v. State, 29 N.T.S. 
2d 85. 176 Misc. 748. 

Ail imauthoxixed Indorsement on 
the back of a deed, by a stranger, is 
not proof of the things certifled 
therein, and may not be used as 
proof that the deed was in fact In- 
terllned before or after its executlon 
and delivery.—^Meadow Realty Cor¬ 
poration V. Atlantic City Sewerage 
Co.. 7 A.2d 808, 126 N.J.Bq. 44, af- 
|firmed 12 A.2d 855, 127 N.J.Eq. 284. 
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|Bevexse side of photograph 

Legends or description appearing 
i in ink on reverse side of photo- 
graphic exhibits, not received in 
evidence, cannot be considered.— 
Brown v. State, 29 N.T.S.2d 86, 176 
Misc. 748. 

22. Ala.—Cooper v. Blair, 167 So. 
701, 232 Ala. 262. 

22 aJ. p 972 note 46 [b]. 

23. Cal.—^In re May's Estate, 297 P. 
965, 112 Chl.App. 673. 

24. Cal.—^In re Beirs Estate, 243 P. 
423, 198 Cal. 82. 

La.—Samuel Stamplng & Enameling 
Co. v. Monroe Fumiture Co., App., 
172 So. 217, amending and refusing 
rehearing 171 So. 463. 

25. N.T.—Roge v. Valentlne, 20 N. 

E.2d 751, 280 N.T. 268, reversing 7 
N.Y.S.2d 968, 266 App.I>Iv. 476, 

reargument denled 9 N.Y.S.2d 900, 
256 App.Dlv. 817, reargument de- 
nied 21 N.E.2d 695, 280 N.Y. 809. 

Wash,—^Huston v. Graham, 14 P.2d 
44, 169 Wash. 521. 

22 C.J. p 973 note 51. 

Effect of admission of evidence gen¬ 
eraily see the C.J.S. title Trial S 
86, also 64 C.J. p 137 notes 4-23. 

26. 111.—^Erle & Pacific Dlspatch v. 
Stanley, 22 I11.A. 459, affirmed 14 
N.E. 212, 123 IlL 158. 

Wash.—State v. McICeown, 20 P.2d 
1114, 172 Wash. 563. 

27- N.M.—McKnight v. B1 Paso 
Brick Co.. 120 P. 694, 16 N.M. 721. 
Ann.Cas.l912D 1369. 



ETIDENCE 


32 C.J.S. 

asserted.2® Where a document is introduced 
f'“the purpose of impeaching a statement of fact 
therein, and the party fails so to impeach it, ali ma- 
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terial facts alleged in the document are presumed 
to be true and the party introducing it is bound 
thereby.29 


TTT. BEST ANE SEOONEAEY EVIEENOE 


A. IN GENERAL 


§ 776. Definitions 

evldence” or "prlmary evWenee” Is that whleh 
I. tha most natural and satisfaetsry proof of the faet 
j-r investiflatlen. AII other evWence whleh In Its na¬ 
ture susoests the presence of bettor evldence Is called 
"locondary evldence." 


While in some circumstances “best cvidence” may 
mean that evidence which is more specific and defi¬ 
nite as opposed to that which is merely gencral and 
indefinite or descriptive,»® "best evidence” or "pri- 
mary evidence” is variously defincd as that partic- 
ular means of proof whidi is indicated by the na¬ 
ture of the fact under investigation as the most nat¬ 
ural and satisfactory ;»'■ that kind of proof which 
under any possible circumstances affords the great- 
est certainty of the fact in question;»» evidence 
which carries on its face no indication that better 
remains behind;»» the best evidence the nature of 
the case admits; such evidence as may be called for 
in the first instance, on the principle that its nonpr(> 
duction gives rise to a reasonable suspicion that if 


produced it would tend against the fact alleged.®* 
All evidence falling short of this Standard and 
which in its nature suggests that there is better ev¬ 
idence of the same fact, is "secondary evidence.”»® 
It has been said, however, that evidence which was 
origfinally secondary may become primary by the 
loss or destruction of the evidence originally pri¬ 
mary.»* 

§ 777. The “Best Evidence Rule” 

The best evldence rule Is that the hlghest degree of 
proof of which the case from Its nature It susceptible 
musti If accessible, be produced. 

The nile of evidence commonly known as ‘'the 
best evidence rule” is that the highest degree of 
proof of which the case from its nature is suscep- 
I tible musti if accessible, be produced; or, in other 
words, that no evidence shall be received which pre- 
supposes that the party who offers it can obtain bet¬ 
ter evidence but this rule is to be taken in connec- 


Wlnanta V. Sherniaiif 8 Hili 

74. . 

Restriction of use of evidence to 
speciai purpose in general see the 
C.J.S. title Trial SS 87-89. also 64 
C.J. P 137 note 25—P 139 note 64. 

28. La.—Murray^s Succ., 7 So. 126, 
41 La.Ann. 1109. 

A newspaper pu bl loatloii of the 
mlnutes of the proceedingrs of a 
Public board is not proof that the 
meeting was held at the place there- 
in atated where the publication is 
not properly authenticated, and it 
was admitted over objection only 
for the purpose of showlnff the fact 
of publication.—Milton v. Lincoln 
Parish School Board, 94 So. 386, 162 
La. 761. 

29. Phlllpplne.—IT. S. v. WiUlams, 
18 Philippine 291. 

30. Teae.—Pettit v. Campbell, Civ. 
App., 149 S.W.2d 633, 635. 

8L Mo.—Best v. Equitable Life 
Assur. Soc., App., 299 S.W. 118, 
120 . 

22 C.J. p 973 note 55. 

32. TeaL—Pettlt v. Campbell. Civ. 

App., 149 S.W.2d 633, 635. 

Othtr statemeiLt 

That on which those concemed 
rely and act.—^Tazoo & M. V. R. Co. 
V. M. Levy & Sons, 166 So. 525, 527, 
141 Miss. 199. 


^tatoxy statameat 
"That kind of evidence which, un- 
jr every i)ossible circumstance, af- 
►rds the greatest certainty of the 
Lct in Question.” 

al.—^Mendocino County v. Peters, 82 
P. 1122, 1124, 2 CaLApp. 24. 

[onL—Dubie v. Batanl. 37 P.2d 662, 
666, 97 Mont. 468—Capell v. Fa- 
gan. 77 P. 66, 30 Mont. 607, 2 Ann. 
Cas. 87. 

5, Miss.— nJelks v. Barrett, 62 

Miss. 315, 321. 

4. 1 Abbott LaD. p 448. 
avwfiat» g t a teme n* 

Primary evidence is the best evi- 
ence of which the case, in its na- 
ure is susceptible.—Landon v. 
lorehead, 126 P. 1027, 1032, 34 Okl. 
01 . 

5. Mo.—Best V. Equitable Life 
Assur. Soc., App., 299 S.W. 118, 

120 . _ 
>kl —^Landon v. Morehead, 126 P. 
1027, 1032, 34 Okl. 701. 

[•ex. _^Pettit V. Campbell, Civ,App., 

149 S.W.2d 683. 636. 

S2 C.J. P 973 note 66-57. 

>ther detoiitloaa _ 

(1) All evldence which shows on 
:ts face that better remains behind. 
—Putnam v. Goodall, 31 N.H. 419, 
124. 

(2) Evidence which is merely sub- 
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stitutlonary in its nature.—^Anglo- 
American Packing & Pro Vision Co. v. 
Cannon, C.C.Ga., 81 F. 313, 314. 

(3) Somethingr which is not orig- 
inal.—^In re Touroveta Home & For- 
elgn Trade Co., C.C.A.N.T.. 297 F. 
723, 726. 

Statatoxy statemanta 

(1) “Such evidence as from neces- 
slty in some cases is substituted for 
stronger and better proof."—0’Con- 
nor V. TT. S., 75 S.E. 110, 111, 11 Ga. 
App. 246. 

(2> “That which Is inferior to 
primary.”—Capell v. Fagan, 77 P. 66, 
30 Mont. 507, 2 Ann.Cas. 37. 

36. Cal.—^Myran v. Smith, 4 P.2d 
219, 117 Cal.App. 355. 

Miss.—Jelks v. Barrett, 62 Miss. 315. 

Xnunxanee appUoatloa 

In the absence of an Insurance 
policy, tbe application is the best 
evidence of the contract.—^Universa! 
Life & Accident Ins. Co. v. Reed, 
Tex.Civ.App., 116 S.W.2d 728. 

U.S.—Minor v. Tillotson, La., 7 
Pet. 99, 8 L.Ed. 621—U. S. Sugar 
Refinery v. B. P. Aliis Co., C.C.A. 
111., 56 F. 786. 

Ala.—Zion Star Baptlst Church v. 
Hart, 162 So. 44, 22S Ala. 24—^Mo¬ 
tor Sales Corporation v. Wisdom, 
96 So. 68, 209 Ala. 242. 

Fla.— Idddon v. Board of Public In- 
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tion with the scttlcd principio, disc 

f»tru«'tion for JftokFcn Tounty, 175 
So. SOH, 12^ Flru fins. 

Kan.—Lynch v. 219 P- 

fiS2, fiSl, 121 Kan. ftPl. CO A.L.R. 
376, quotini? Carpus Jnxls—Priddy- 
Ma«‘r Elavator Oo. v, Wenzel, 243 
1\ 1016. 12P Kfin. 423. 

Ky—LouiwviIIe Bridpe Co. v. Louis- 
& S. R. Co., 75 S.W. 2S5, 116 
Ky. 25S. 

La.—PrankUn v. Fir.st Afrlcan Bap- 
tl«t Phuroh of New Orleans, 2 Lo. 
App. 6'J^. 

Mlch.—Paul V. TTnlvfcrpity Motor 
Saltfs Co., 278 X.W. 714, 283 Mich. 
SS7—Pandaleon v. Brecker, 198 K. 
W. 933, 227 Mich, 297. 

Misn.—Citizpns Bank of Coldwater 
V. Calllcott 174 So. 78, 178 Mlss. 
747. 

Mont.—Cheadle v. Bardwell, 26 P.2d 
336, 340, 95 Mont. 299, quotingr 
Corpus Jnris—^Kyle v. Klngsbury, 
206 P. 346, 63 Mont 145--Man- 
hattan Maltiny Co, v. Sweteland, 
36 P. 84. 14 Mont 269. 

Pluchlno V. Piccolo, 175 A. 812, 
114 N.J.Law 82. 

N.C.—^American Nat. Bank v. Brlck- 
house, 136 S.R 636, 193 N.C. 231. 
Okl,—Cray v. Cosden, 284 P. 288, 141 
Okl. 183—Guest v. Shamburger, 
251 P. 97, 120 Okl, 164—^Lieuallen 

V. Toungr. 241 P. 342. 345. 115 Okl. 
153, citfn^ Corpus Juris—School 
Dlst No. 17, Rogers County v. 
Eaton. 223 P. 857, 97 Okl, 177— 
Landon v. Morehead, 126 P. 1027, 
34 Okl, 701. 

Porto Rlco.—Gandia v. Porto RIco 
Pertlllzer Co., 28 Porto Rlco 616. 
Tex.—Llndaay v. Woods, Civ.App., 
27 S.W.2d 263—Sykes v, Caldwell, 
Civ.App.. 282 S,W, 282—Locke v. 
'Wallingford, Civ.App., 265 SAV. 
1086—Gulf, C. & S. F. Ry. Co. v. 
Peacock, 128 S.W. 463, 60 Tex.Clv. 
App. 250. 

W.Va.—^Thompson, v. Turkey Gap 
Coal & Coke Co., 139 S.E. 642, 104 

W. Va. 134—Chicago Art Co. v, 
Thacker, 63 S.B. 770, 65 W.Va. 143 
—Fox V. Baltimore & O. R. Co., 
12 S.E. 757, 34 W.Va. 466. 

22 C.J. p 974 note 59. 

Oihar statemasts 

(1) Facts must be proved by *'best 
evidence'* obtainable, or, in other 
words, best evldence of which case 
in Its nature is susceptible must be 
produced by party on whom burden 
of proving facts rests.—Pettit v. 
Campbell, Tex.Civ.App., 149 S.W.2d 
633. 

(2) Primary evldence of an obli- 
gation or instniment is always re- 
qulred when possible.—Murff v. 
Murtf, Ija.App., 1 So.2d 407. 

(3) The rule requirlng *‘best evi- 
dence** means that no evldence 
which ia merely substitutionary in 
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isscd in § 782 in- ] fra, that the besi 

its nature shall be received so long 
as original evldence can be had. 

U.S.—^Anglo-American Packing & 

l*rovision Co. v. Cannon, C.C.Ga., 
31 P. 313. 

Fla.—Liddon v. Board of Public In- 
struction for Jackson County, 175 
So. 806, 128 Fla. 838. 

Tfx.—Pettit V. Campbell, supra. 
Statutory statemant 
^‘The beat evldence which exlsts of 
the facts sought to be proved must 
be produced, unless its absence is 
aatisfactorily accounted for.” 

U.S.—^AnglO’American Packing & 

Provislon Co. v. Cannon, C.C.A.Ga., 
31 P. 313, 314. 

Ga.—Gompton v. Fender, 64 S.E. 475, 
132 Ga. 483—^Hudson v. Spence, 
49 Ga. 479, 481—O^Connor v. U. S., 
75 S.E. 110, 111, 11 Ga.App. 246. 

Beason. for rola 

“The exaction of anything less 
might impair the advantage of hav- 
Ing agreements reduced to writing.^' 
—Kyle V. Klngsbury, 206 P. 346, 347, 
63 Mont 145. 

Pnzpose 

(1) The rule is adopted for the 
prevention of fraud, and is declared 
to be essential to the pure adminis- 
tratlon of justice. 

111.—IT. S. Sugar Refinery v. B. P. 

Aliis Co., aaAIll., 66 P. 786. 

Ky.—^Louisville Bndge Co. v. Louls- 
ville & N. R. Co., 76 S.W. 286, 116 
Ky. 258. 

Mont.—^Manhattan Malting Co. v. 

Sweteland, 36 P. 84, 14 Mont 269. 
22 C.J. p 974 note 59 [a] (1), (3). 

(2) Other purposes see 22 C.J. p 
974 note 59 [a] (2), (4), (6), 

AJacieiLt origln 

Pa,—Pecoraro v. Pecoraro, 161 A. 

591, 105 Pa. Super. 543. 

22 C.J. p 974 note 59 [c3. 

Katnxe 

The so-called best evldence rule is 
spoken of as a rule of evidence, but 
Is generally more nearly a rule of 
procedure.—^Michigan Bankers* Ass’n 
V. Ocean Accident & Guarantee Cor¬ 
poration, 264 N.W. 868, 274 Mich. 
470. 

Svidetnce to cozxoborate and sns- 
taln. presuznption. of compliance with 
law is subject to rule requirlng best 
evldence.—Smith v. Pacific Alaska 
Airways, C.C.A.Alaska, 89 P.2d 253, 
certiorari denied Pacific Alaska Air¬ 
ways V. Smith, 58 S.Ct 20, 302 XJ.S. 
700, 82 L.Ed. 541. 

Bumxaace oontmcts 

The best evidence rule applles 
to Insurance contracts.—^New York 
Underwriters* Ins. Co. v. Mullins, 62 
S.W.2d 697, 244 Ky, 788. 

SCotioB. pietnre 

(1) Testimony of persons seelng 
screeu presentation of motion pic- 
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evidence rule applies exclusively to 

ture is the best evldence of the facts 
portrayed. 

N.T.—Feeney v. Toung, 181 N.TS 

481, 191 App.Dlv. 501. 

Tex.—^Houston v. Interstate Circuit 

Civ.App., 132 S.W.2d 903. 

(2) The reason is that, as dls- 
cussed in 5 782 infra, the best evi¬ 
dence rule applles only to docu- 
mentary evidence and not to physi- 
cal objects.—Feeney v. Young, su¬ 
pra. 

(3) The rule that an ordlnary 
photograph Is the best evidence of 
what is shown thereby, stated infra 
§ 792, Is inapplicable to such screen 
portrayal, which is merely a flash 
print not permanent In nature.— 
Feeney v. Young, supra. 

Value and market prlce 

(1) Evldence of market pnce or 
market value is the best evidence of 
value.—^Taylor County v. Olds, Tex 
Civ.App., 67 S.W.2d 1102, error dis- 
missed—Galveston Wharf Co. v. Mc- 
Young, 2 Tex.A.Civ.Cas. § 643. 

(2) Thls Is true as to the value of 
realty.—Taylor County v. Olds, su¬ 
pra. 

(3) It is also applicable as to the 
value of personalty.—Gulf, C. & S. 
P. Ry. Co. V. Peacock, 128 S.W. 463, 
60 Tex,Civ.App. 260. 

(4) However, the best evldence of 
the value of property covered by 
a flre Insurance pollcy has been said 
to include duplicate bilis of invoices 
of goods made by the wholesaler 
or jobber at the time of sale or 
shipment, inventories taken In good 
faith prior to destruction of the 
goods, records of subsequent sales, 
and other business books and rec¬ 
ords.—^New York Underwriters’ Ins. 
Co. V. Mullins, 62 S.W.2d 697, 244 
Ky. 788. 

(5) Best proof of current market 
prlce is actual sales made.—^Pord v. 
Norton, 260 P, 411, 32 N.M. 618, 66 
AL..R. 261. 

(6) Testimony as to value of oil 
well output based on estlmates pf 
prices and quantities, was compe¬ 
tent when glven by one who was 
thoroughly familiar with prices and 
had a partial record of the output 
and was familiar with the produc- 
tion.—Seaboard Oll Co. v. Huntsman, 
246 S.W. 860, 196 Ky. 758. 

(7) Testimony by wife seeking di- 
vorce of prices pald for household 
goods bought by parties is not ob- 
jectionable as not best evidence.— 
Trlbble v. Tribble, 144 S.E. 665, 166 
Ga. 850. 

Particnlar evidence held best or pzi- 
mary 

(1) Book of account, as distin- 
guished from sheets taken there- 
from.—Terral v. Siratt, 126 S.W.2d 
461. 197 Ark, 734. 
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docamentary evidence.** If the best evidence pos- 
sible cannot be produced, then the next best evi¬ 
dence should be admitted.39 

It is for the court to determine what is the best, 
and what is secondary, evidence of any fact which 
it is desired to proveho 

I 773 , -- Limitations of Rule Generally 

The best evidence rule operates solely to bar the ad- 
misslon of any evidence which by Its nature Indicates 


other evidence more dlrect, positlver and conclusive; this 
rule may be relaxed by the triai court. 

“The best evidence rnle” does not demand that 
the strongest possible evidence of the matter in dis- 
pute shall be given, nor that all evidence existing 
in the case shall be produced, but requires simply 
that no evidence shall be given from which, consid- 
ering its own character and the nature of the trans- 
action, an inference may arise that there is obtain- 
able by the party other evidence more direct and 
conclusi ve and more nearly original in its source.'*! 


(2) Letter by defendant*s archi- 
tect to plaintiff as to fact of com- 
Tjlalnt.—Rutland Sash & Door Co. v. 
Gleason, 126 A. 577, 98 Vt. 215. 

(3) Publication contalnlng defam- 
atory matter, as to charges made.— 
Prussing V. Jackson, 69 N.E. 771, 208 
III. 86, reversing 85 111.App. 324—37 
C.J. P 73 note 34. 


(4) Communication of libelous 
charge, rather than tbe telegram on 
which based.— Braper v. Hellman 
Commercial Trust & Savlngs Bank, 
268 P. 240, 203 Cal. 26. 

(6) Mleaning given to word "mal- 
practice” by courts and medico-legal 
wrlters.— Monohan v. Bevinny, 226 
N.T.S. 601, 131 Misc. 248, modifled 
on other grounds Monahan v. De- 
vinny, 229 N.Y.S. 60, 223 App.Dlv. 
547. 


(6) Tally Into the shlp and re- 
celpts given for each lighter as to 
what was actually loaded.—Scott v. 
W. R. Grace & Co., C.C.A.N.Y., 276 
P. 340. 


(7) View by jury of physical ob- 
Ject incapable of being produced in 
court.—Crowell v. Middletown Sav. 
Bank, 189 A. 172, 122 Conn. 362. 

(8) Vendor^B lien notes, sufflcient- 
ly descnbing land and recitlng that 
lien is retained In notes and In deed. 

_ ^Ruby V. Davis, Tex.Civ.App., 277 

S.W. 430. 


(9) Weight, height, and markings 
on the body, to show identlty.—^Bail- 
ey V. Metropolitan Life Ins. Co., 
App., 115 S.W.2d 151, certiorari 
quashed State ex rei., Metropolitan 
Life Ins. Co. v. Shain, 121 S.W.2d 
789, 343 Mo. 436. 


(10) Wrltten agreement for the 
pasnuent and acceptance of a sum 
for personal injuries, as to whether 
the agreement was a covenant not 
to sue or a release and discharge.— 
Slaughter v. Sweet & Piper Horse & 
Mule Co., Mo.App.. 269 S.W. 131. 


(11) AfBdavits filed to meet the 
statutory requlrement of evidence of 
title when the assignee of the orig- 
inal grantee applies for a duplicate 
certiflcate, which show that the oiig- 
iual certiflcate had been transferred 
to claimant, but that the certiflcate 
and the transfers had been lost.— 


Magee v. Paul, 221 S.W. 254, 110 
Tex. 470, answering certified ques- 
tions, Civ.App.1913, 159 S.W. 325 
conformed to 224 S.W. 1118. 

(12) Notwithstanding the certifl¬ 
cate of purchase issued for swamp 
lands was contended to be the orig¬ 
inal and best evidence of the lands 
sold, the records of the land office 
were admlssible, under Acts 1921 No. 
238, to Show the sale without first 
showing the loss of the certiflcate.— 
Marsh v. Erwin, 244 S.W. 441, 155 
Ark. 371. 

(13) Other evidence see 22 C.J. p 
973 note 66-57 [a] (2)-(4). 
Faiticnlar evidence held secondary 

(1) Numbered cards which office 
employee Identified as loan records 
made up from notes executed by 
borrower.—Whlte v, Parish, 23 N.B. 
2d 939, 302 IlLApp. 172. 

(2) Photograph offered for pur- 
pose of provlng appearance of phy- 
sical object which cannot be pro¬ 
duced in court or inspected by Jury. 
—Crowell V. Middletown Sav. Bank, 
189 A. 172, 122 Conn, 362. 

(3) Written bid by prospective 
purchaser of property from estate, 
not conforming to terms of sale 
made by court in notlce and order 
for sale.—^Fontana Land Co. v. 
Laughlin, 250 P. 669, 199 Ca,l. 326, 
48 A.L.R. 1308. 

(4) In action against vendor for 
operation of competing theater con- 
trary to contract, purchaser*s income 
tax returns were not original evi¬ 
dence of his proflts and losses.— 
Clay V. Richardson, Tex.Civ.App., 38 
S.W.2d 849. 

Fartictilar evidence held not best or 
prlznaxy 

(1) An appraisal is not the best 
evidence of the value of personaity. 
—^First Nat. Bank of Toms River v. 
Levy. 16 A.2d 655, 126 N.J.Law 458. 

(2) '^Family history” could not be 
best evidence of extent and value 
of estate.—Grifflth v. Benzlnger, 125 
A. 512, 144 Md. 676. 

Deposition as secondary evidence aee 

Depositions § 92 a. 

Election ballots as best evidence see 

Electlons S 288. 

38. Pa.—Commonwealth ex rei. 
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Park V. Joyce, 176 A. 422. 316 Pa. 
434—Perry v. Ryback, 153 A. 770, 
302 Pa. 559. 

“There is no general rule that the 
best evidence must be introduced or 
that better evidence must be Intro¬ 
duced before inferior evidence.”— 
Commonwealth ex rei. Park v, 
Joyce, 176 A. 422, 424, 316 Pa. 434— 
Perry v. Ryback, 153 A, 770, 773, 302 
Pa. 559. 

39. La.—Franklin v. First African 
Baptist Church of New Orleans, 2 
La.App. 698. 

Mo.—Best v. Equitable Life Assur. 

Soc., App., 299 S.W. 118, 120. 

Mont.—Cheadle v. Bardwell, 36 P.2d 
336, 340, 95 Mont. 299, quoting 
Cozpns Jnxis. 

Nev.—Hunnewell v, Hunnewell, 27 
P.2d 1062, 1064, 55 Nev. 150, clt- 
Ing Corpus Jhzls. 

N.C.—American Nat. Bank v. Brick- 
house, 136 S.E. 636, 193 N.C. 231. 
Okl.—School Bist. No. 17, Rogers 
County, V. Eaton, 223 P. 867, 97, 
Okl. 177. 

22 C.J. p 976 note 60. 

Bule oonstmed 

The rule that where the hest evi¬ 
dence the nature of the case will 
admit of cannot possibly be had, the 
best evidence that can be had shall 
be allowed signifles nothing more 
than that, if the best legal evidence 
cannot possibly be produced, the 
next best legal evidence shall be 
admltted.—Gray v. Pentland, 2 Serg. 
& R., Pa., 23. 

Corporate proflts aaad dlvidends 

Where proof, by means of account 
books and dividend checks, of com- 
pliance with a statutory requlre- 
ment that dividends be declared by 
the corporate trustees is impossible 
the next best evidence is admlssible. 
—^Kilboume v. Kilbourne, 287 P. 41, 
156 Wash. 439. 

40. IlL—Boyer v. Broffey, 109 111. 
App. 94. 

Mont.—Cheadle v. Bardwell, 26 P.2d 
336, 340, 95 Mont. 299, quoting 
Corpus Juris. 

41. U.S.—Minor v. Tillotson, La., 7 
Pet. 99, 100, 8 L-Bd, 621—U. S. 
Sugar Reflnery v. B. P. Aliis Co., 
C.C.A.I1I., 56 P. 786. 

Fla.—^Liddon v. Board of Public In- 
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While sccondary evidencc cannot be admitted in 
substitution for primary evidence,^^ yet, where the 
cvidence offered is primary or origfinal in its char¬ 
acter, it cannot be cxcluded bccaiise there might 
have been introduced other primary evidence that is 
corroborative or stronger and more conclusive.^^ 
Under such circumstanccs it is the weight of the 
evidence, not its admissibility, that is involved.^^ 
In brief it is essentia! to the exclusion of evidence 
under the best evidencc nile that the evidence not 
produced should be not only more direct, satisfac- 
tory, and conclusive than that offered, but should be 
also higher in grade or degree; and where there 
is no substitution of sccondary for primary or orig- 
inal evidence the nile is not violated.^5 Jt is also 
to be observed that the nile requiring a party to 
produce the best evidence which is available is not 
inflexiblc, but may, under proper circumstanccs, be 
relaxed by the trial court.^6 So it has been held 
that where it is sought to use a written statement 
as an admission, the best evidence rule does not 
apply, but a copy of the writing or parol evidencc 
of its contents is admissible.**^ The rule as to pri- j 


mary and sccondary evidence can have no applica- 
tion when the issue to be proved is the genuineness 
of the signature of an opposing party to the suit 
who has by his pleadings denied the exeeution of 
the instrument purporting to have been exeeuted bv 
him.^^ 

§ 779. -Admissibility of Best Evidence 

Obtainable 

Complianca with the best evidence rule Is had If the 
evidence sought to be admitted Is competent, the bett 
obtainable under the circum sta nces, and If th« absence 
of better evidence is not attributable to the fault of the 
party presentlng the evidence. 

Where the evidence offered, while not of the 
highest degree or of the most satisfactoiy kind, is 
otherwise competent and is the best which under the 
circumstances of the case can be produced, and the 
abscnce of evidence of a higher degree or of a more 
conclusive character is not attributable to the fault 
of the party seeking to prove the fact in contro- 
versy, then the requirements of the best evidence 
rule are complied with and the evidence is admissi- 
ble.'^* However, the secondary evidence olfered 


«tructlon for Jackson County, 175 
So. 806. 128 Fla. 838. 

Ga.—Short v. Haney, 4 S.E.2d 4ST, 
60 Ga,.App> 585. 

111,—Hellwlir V. liomelino. 88 
174. 309 I11.APP. 369. 

Ky.—ScNiboard OU Co. v, Huntstnan. 

246 S,W. 860, 196 Ky. 768. 

I«a.—^Bland v. Faradice Colonization 
Co.. App., 146 So. 778. 

Sfont.—^Manhattan ICaltinsr Co. v. 

Sweteland, 36 P. 84, 14 Mont 269. 
Puerto Kleo.—Gandia v. Puerto Hico 
Fortlliaer Co., 28 Puerto Rico 516. 
Tex.—^Pettit V. Campbell, ClvJiLpp., 
14» S.W.2d 633. 

23 C.J. p 975 note 62. 

Mbtoz^s recorda 

Best evidencc rule does not re- 
quire that creditors prove their case 
by debtors’ recorda.—^Bland v. Para- 
dice Coloniaatlon Co., Laj^pp.. 146 
So. 778. 

42. aio.—^Home Ins. Co. of New 
York V. Savaire, 103 S.W.2d 900, 231 
Mo.App, 569. 

22 CJ. p 975 note 62. 

42. Mich.—Perl v. Cohodas, Peter- 
son, Paoli. Nast Co., 294 N.W. 697, 
295 Mich. 325. 

Puerto Rlco.—Gandia v. Puerto Hico 
Fertllfrer Co., 28 Puerto Rico 616. 
22 C.J. p 975 note 62. 

44l Pa.--City of Williamsport v. 
Citizens* Water & Gas Co., 81 A. 
316, 232 Pa. 232. 

22 <U. p 976 note 63. 

4 ». N.a—Bdwards v. Nunn, 140 S. 

B. 84, 194 N.C. 492. 

Puerto Rico.—Gandia v. Puerto Rico 
Fertilixer Co., 28 I^erto Rico 616. 
Tex.—4Ia«ee ▼. Paul, 221 S.W. 264, 


110 Tex. 470, answerlng^ certifled 
questions. Civ.App., 159 S.W. 325, 
conformed to 224 S.W. 1118. 

22 C.J. p 976 note 64. 

46. Tex.—Mecaskey v. Bewley Mills, 
Civ.App., 8 S.W.2d 688, 690, quot- 
ingr Corpus Joiia. 

22 C.J. p 976 note 65. 

**The best evidence by which a 
fact may be proven should be used. 
But it is of importance that the 
truth he developed In the slmple.st 
manner, wlthout regard to imprac- 
tical technicalities, While rules of 
evidence should be followed, they are 
not themselves the end to he at- 
tained. They are only the means 
to the end,'*—^Priddy-Maer Blevator 
Co. V. Wenzel, 243 P. 1016» 1013. 120 
Kan. 423. 

47. Tex.—Rhincland Union Gin & 
Volunteer State Life Ins. Co., Civ. 
App., 113 S.W.2d 925, 926, clting 
Corpus OTurls—^Mecaskey v. Bewley 
Mills, Civ.App., 8 S.W,2d 688, 690, 
quoting Corpus Juris. 

22 C.J. p 976 note 66. 

48. Tex.—Wilson v. Paulus, Clv, 
App., 30 S.W.2d 673, error refused. 

49. U.S.—^Miller v. Estabrook, C.C.A. 
W.Va., 273 F. 143. 

Cal.—^Myran v. Smith, 4 P.2d 219, 
117 CaLApp. 355. 

111,—Coal Creek Brainage & Levee 
Bist. V. Sanitery Bist. of Chica^o, 
167 N.B. 807, 336 111. 11, reversing* 
254 111.App. 289—People v. Chica- 
«o, R. I. & P. Ry. Co., 160 N.B. 
841, 329 111. 467. 

Kan.—State v. Bowling; 232 P. 615 
117 Kan. 493. 

Ky.—Eversole v. Baker, 288 S.W. 
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758, 217 Ky. 15—Seaboard 011 Co, 
V. Huntsman. 245 S.W. 860, 196 
Ky. 768. 

Mich.—^Wuerth v. Frohlich, 232 NW 
373, 251 Mich. 701. 

MIss.—Yazoo & M. V. R. Co. v. M, 
Levy & Sons, 106 So. 626, 141 Miss. 
199. 

—Chaj-les v. Charles, 281 S.W. 
417^ 313 Mo. 266—Bisenharyer v. 
Wilhite, App., 238 S.W, 169. 

22 C.J. p 976 note 67. 

Purpese of rule is to secure a cor- 
rect determination of an issue of 
fact—^People v. Chicasro, R. 1. & P. 
Ry. Co., 160 N.E. 841, 329 111. 467. 
Buxlal placa 

Where more perfect records of 
ownership are not available, records 
of association, in whose cemetery 
vaults, tomhs, or lots are located, 
may be examined.—^In re St Vinceut 
de Paul Benev. Ass'n of New Orleans, 
LrtuAPP., 175 So. 140. 

Bamajes 

(1) The best evidence of which 
the subject of damagres will admtt 
is receivable.—Compton v. Flsher- 
McCall, Inc., 299 N.W. 760, 298 Mich. 
648. 

(2) Law requires best evidence ob¬ 
tainable on subject of prospective 
loss of eamingrs, but does not render 
the somewhat speculative character 
of such proof any srround for exclu¬ 
sion.—^Foote V. Huelster, 261 N.W. 
296, 272 Mich. 194. 

Taanlly hlstoxy aad ffeneslogy 
probably require the more frequent 
applications of the text rule.—^Mc- 
Keown v. Brown, 149 N.W. 693, 167 
lowa 469. 
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miist be otherwise competent and admissible, not- 
v»'ithstanding it is the best or only evidence of which 
the nature of the case is susceptible; and if for 
any reason it is incompetent it cannot be admitted.50 
When secondary evidence is admissible, it will serve 
as proof of the fact in question.51 

§ 780. - Prerequisites to Exclusion of 

Evidence 

Evidence wIII be excluded as secondary only when It 


appeara that there Is better evidence which Is materlalf 
relevant, and competent and which wlll better establlah 
and explain the fact in Issue. 

Before evidence can be excluded on the ground 
that it is secondary it must appear either from the 
nature of the fact to be proved or by evidence in- 
troduced by the objecting party that there is higher 
evidence in existence and of what that evidence 
consists that it is matcrial, relevant, and compe- 


If the absence of better evidence; 
is satisfactorily explained, agre may 
Tje proved by circumstantial evidence. 
—Campbell v. Wilson, 23 Tex. 253, 
Am.D. 67—22 C.J. p 171 note 67. 

▼alue 

(1) In the absence of an estab- 
lished Standard by which the mar- 
ket value of property can he deter- 
mlned, the best evidence avallable 
must be used. 

IU.—Kankakee Park Dist. v. Helden- 
reich, 159 N.B. 289, 328 111. 198. 

—^Weaver v. National P. Ins. 
Co., 165 N.W. 22‘3, 181 lowa l&OO. 
Tex.—Taylor County v. Olds, Civ. 
App., 67 S.W.2d 1102, error dls- 
mlssed. 

Wyo.—Shikany v. Salt Creek Transp. 
Co., 46 P.2d 646, 48 Wyo. 190. 

(2) Other Instance see 22 C.J. p 
976 note 67 [d]. 

50. U.S.—^In re Youroveta Home & 
Forelgn Trade Co., C.C.A.N.Y., 297 
P. 723. 

3>el.—Grossman v, Delaware Electric 
Power Co., 155 A. 806, 4 W.W.Harr. 
521. 

Mo.—Bcrlvner v. American Car & 
Poundry Co., 60 S.W.2d 1001, 830 
Mo. 408. 

22 C.J. p 977 note 69. 

Afldavlt of Jafftloe of peaoe who 
trled case as to basis of action would 
not be competent as secondary evi¬ 
dence of contents of lost records of 
Justice court.—Higgs-Taft Purniture 
Co. V. Clark, 131 S.B. 731, 191 N.C. 
369. 

61. Cal.—Myran v. Smlth, 4 P.2d 
219, 117 Cal.App. 365. 

52« Ala.—^Milner Land Co. v. Hous- 
ton, 142 So. 410, 226 Ala, 223. 

Pla^—^Llddon v. Board of Public In- 
struction for Jackson County, 175 
So. 806, 128 Pia, 838. 

Neb.—Cotten v. Stolley, 248 N.W. 
384, 387, 124 Neb. 866. quotin? Cor. 
pus Juris. 

Tex.—^Pettit v. Campbell, Clv.App., 
149 S.W.2d 633—^Ruppert v. Herm- 
lelgh Co-op. Gln & Supply Co., Clv. 
App., 133 S.W.2d 30’6, 307, quotlngr 
Ooxpus Juris—Cocke v. Humphreys 
& Day, Civ.App., 293 S.W. 832, 893, 
auoting Corpus JarU« 

22 C.J. p 977 note 70, 

a2C.J.S.—45 


2>uty to Show best evidence 

A party seeking to have paroi tes- 
timony admitted has the duty of 
showing: the existence of better evi¬ 
dence it in existence.—Liddon v. 
Board of Public Instruction for Jack¬ 
son County, 175 So, 806, 128 Pia. 83S. 
Advances by joiut advauturer 

On proceedingrs to compel account- 
ine of joint adventure profits, de- 
fendanfs testimony and canceled 
ehecks were competent to show ad¬ 
vances made, such evidence not pre- 
supposlngr the existence of better 
evidence.—^Barrlck v. Pratt, C.C.A. 
Ala., 32 P.2d 732. 

ComputatiOA of capital and profits 

The method of computingr capital 
or profits of partnership agreed on 
by partners without fraud, deceit, 
or concealment may be shown by 
paroi if not embodied in a written 
agreement.—^Madden v. Shaw, 177 N. 
B. 820, 277 Mass. 71. 

Samages 

As afCecting the amount of damag- 
es, estimates of experts as to the re- 
placement cost of a building are ad¬ 
missible where no books have been 
kept.—^Mather v. Muselman, 267 P. | 
427, 79 Mont. 666. j 

SxeoutloiL sale 

Admittlng oral testimony to estab- 
llsh agreement of judgment debtor'8 
attorney regarding execution sale 
was not error, in absence of show¬ 
ing that agreement had been reduced | 
to writing.—^Bvans v. Power County, 
1 P.2d 614, 50 Idaho 690. 

Trsud 

In an action to set aside a convey- 
ance on the ground that the lien 
notes received by vendor as part of 
the purchase price were falsely rep- 
resented to be first lien notes, the 
court did not err in admitting oral 
testimony that the notes transferred 
to vendor were represented to be 
first llens, where there was no writ¬ 
ten record of the transfer to vendor, 
and it could be ascertained from the 
notes themselves that they were ex- 
ecuted subsequently to other notes 
which constituted a first lien on the 
land.—Simmons v. Liemons, Tex.Civ. 
App., 258 S.W, 868. 

XusuraiLoc 

Testimony as to whom flre insur^ 
ance policy was originally issued is 
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admissible where the policy does not 
Show such person because of having 
been changed in this respect.—Beck- 
er V. Phrmers' Mut. Pire Ins. Co. of 
Rock Tp., Jefferson County, Mo.App., 
99 S.W.2d 148. 

£ease 

Oral evidence is admissible in ac¬ 
tion for rent, where it had not ap- 
peared there was written lease.— 
Plint Creek Lodge No. 11, A. P. & A. 
M., V. Brown. 264 P. 394, 81 Mont. 
573. 

Iketiers snpplementixL^ books of ae* 
conut 

Letters from employer to sales 
person reflecting account books show¬ 
ing sales, profits. commissions, and 
advances under employment contract, 
held admissible since letters con- 
tained something more than the orig- 
inal books and therefore the best 
evidence rule did not stand in their 
way.—^Walker-Smith Co, v. Roan, 
Tex.Civ.App.. 43 S.W.2d 1108. 

Karket repozt 

When a government market report 
15 written on a bulletin board in 
chalk or otherwise, and has been 
erased, paroi testimony is admissible 
as secondary evidence,—^Bailey v. St, 
Louis & S. P. Ry. Co., Mo.App., 290 
S.W. 630. 

Kandage 

Where law at time of marriage did 
not require license, paroi evidence 
was admissible to establish marriage 
without showing loss of primary evi¬ 
dence.—^Dolron v. Vacuum Oll Co., 
113 So. 748, 164 La. 16. 

Faymeint 

Testimony that county money was 
paid out for specified purposes was 
properly admitted over objection that 
warrants would be the best evidence, 
it not disclosing that there was any 
warrant.—^Payne v. Pranklin Coun¬ 
ty, 116 S.E. 627, 155 Ga. 219. 
Taxatlon, 

Evidence of oral decislon in in¬ 
come tax proceeding is improperly 
excluded, where objecting party 
falled to Show that there was better 
evidence.—Cocke v, Humphreys & 
Day, Tex.Civ.App., 293 S.W. 892. 

Sraasfer 

In a suit by a surety who has paid 
the debt against the principal, since 
the payment operates to vest legal 



§ 780 

tent to pro ve thc fact;®® and that if produced it 
would more satisfactorily explain and establish the 
fact than the cvidcnce offcred.^^ 

In thc absencc of objection to secondary evi- 
dence, such evidcnce is properly admissible, as point- 
cd out in the C.J.S. title Trial § 152, also 64 C.J. 
p 229 notes 55, 56, and 22 C.J. p 978 note 73. 

I 731 , -Evidence Relating to Collateral 

Matters 

The best evidence rule hae no applicatlon to proof of 
facte collateral to the ieeue. 

Evidence relating to a matter which does not 
fonn the foundation of the cause of action or de¬ 
fense, but is collateral to the issue, does not proper¬ 
ly fall within the best evidence rule, and, although 
secondary in its character, cannot be excluded on 
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the ground that primary evidence is obtainable.®® 

I 782 . -Rule Confined to Documentary 

Evidence 

As a general rule It is held that the best evidence 
rule fs applicable oniy to documentary evidence, apparent- 
ly contrary adjudications being generally otherwlse ex- 
plainable. 

As a general rule the term “best evidence” is con¬ 
fined to cases where the law has divided evidence 
into primary and secondary,5« that is, where some 
documentary evidence exists,®"^ and there are no de- 
grees of evidence, except where some document or 
other written instrument exists, the contents of 
which should be proved by an original rather than 
by other evidence which is open to the danger of 
inaccuracy.5® So the courts have repeatedly held 
that the best evidence rule does not apply to parol 
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aJid egultable titia as to the Instru¬ 
ment evldencins the debt In the 
aurety without a transfer, the Instru¬ 
ment evldencingr the obllgation Is ad¬ 
missible, no transfer being requlred. 
—Reese v, Mackentepe, 140 So. 550, 
224 Ala. 372. 

53 ; YlBm —^Nahmod v. Nelson, 8 So. 
2d 162. 

Neb.—Cotten v. Stolley, 248 N.W. 
384, 387, 124 Neb. 855. quoting Cor¬ 
pus Jnzls. 

Xex.—Ruppert v. Hermlelgh Co-op. 
Gin & Supply Co., Clv.App„ 133 S. 
W.2d 305, 307, quotlng Corpus Ju¬ 
ris. 

22 C.J. p 978 note 71. 

Svideuoe held competeont 
Va.—^Kentucky Virginia Stone Co. v. 
FOrtner, 1«6 S.B. 401, 159 Va. 234. 

54. Neb.—Cotten v. Stolley, 248 N. 
W. 884, 387, 124 Neb. 855, quoUng 
Corpus Juris. 

Tex.—Ruppert v. Hermlelgh Co-op. 
Gin & Supply Co., Civ.App., 133 S. 
W.2d 805, 307, quoting Corpus Jur 
zis« 

22 C.J. P 978 note 72. 

55. U.S.—S. V. Aluminum Co. of 
America, D.C.N.T., 35 F.Supp. 820. 

Ala.—^Benson & Co. v. Foreman, 1 
So.2d 898, citing Corpus JUris — 
Richardson v. Charles A. Jones 
Flour & Grain Co., 103 So. 463, 
212 Ala. 492, citing Corpus Juris 
—^Little V. People*s Bank of Mo¬ 
bile, 96 So. 763, 766, 209 Ala. 620, 
citing Corpus Joris —^Bardelehen v. 
Sellers, 84 So. 403, 17 Ala.App. 247. 
Miss.—^Tallahatchie Lumber Co. v. 
Cecil Lumber Co., 87 So. 449, 451. 
124 Miss. 897, citing Corpus Juris. 
K.Y.—Eyre v. Coal & Iron Nat. Bank 
of aty of New York, 204 N.Y.S. 
21, 27, 208 App.I>iv. 686, citing Coru 
pus Jttrls. 

Pa.^—^MoCullough v. Holland Furnace 
CO.. 141 A. 631, 633, 298 Pa. 45, 
quoting Corpus JUris, 


Tex.—Hranicky v. Trojanowsky, Civ. 
App., 153 S.W.2d 649—Ruppert v. 
Hermlelgh Co-op. Gin & Supply 
Co., Civ.App„ 183 S.W.2d 805, 807, 
quoting Gorims JUris —Crawford 
V. Hamsey, CIv.App., 73 S.W.2d 
1064, 1066, citing Corpus Juris— 
Hutson V. Clark, ClvjVpp., 3 S.W. 
2d 484. 

Wyo.—Campbell v. Wyoming Devel- 
opment Co., 100 P.2d 124, 144, 55 
Wyo. 347, quoting Coipus Juris. 

22 C.J. p 978 note 74. 

Partioular collateral matters 

(1) A determinati on by the super¬ 
intendent of banks as to enforce- 
ment of stockholders* liabilitles that 
the assets are insufficlent to meet 
the liabilitles, relating only to the 
right of the offlclal to maintain the 
action and not to any question of de- 
fendant's liability. Is on a collateral 
issue and need not be proved by the 
best evidence.—Smith v. Olson, 208 
N.W. 585, 60 S.D. 81. 

(2) In action by Corporation, which 
succeeded bankrupt Corporation, 
against employee of both corpora- 
tlons on open account and account 
stated, parol proof that plaintiff’8 
prodecessor Corporation went into 
bankruptcy was admissible as relat¬ 
ing to only collateral fact.—^Benson 
& Co. V. Foreznan, Ala., 1 So.2d 898. 

(3) Contention that Corporation 
which succeeded paxtnership had no 
assignable interest in partnership 
contract, being in nature of collater¬ 
al matter, could be shown by parol. 
—^Fisher v- Berg, 290 P. 984, 168 
Wash. 176. 

<4) In an action for damages for 
bumlng cotton alleged to have been 
caused by defendant intentionally 
bumlng his own property to obtain 
the Insurance, parol proof as to In¬ 
surance on the buildings destroyed 
was admissible.—^De Bardeleben v. 
Sellers, 84 So. 403, 17 Ala.App. 247. 
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(5) Other matters see 22 C.J. p 978 

note 74 [a]. 

Agency collateral to issue see Infra 
§ 803. 

Chattel mortgage collateral to issue 
see infra 5 800. 

Deed collateral to Issue see infra S 
796. 

Letters collateral to issue see infra 
S 792. 

Notlce collateral to issue see infra S 
792. 

Rules of rallroad companies collater¬ 
al to issue see infra § 792. 

Terms of contract collateral to issue 
see infra § 792. 

Terms of partnership only collateral- 
ly involved see infra 9 803. 

Title to: 

Personalty collaterally involved 
see infra 9 799. 

Realty collaterally Involved see in¬ 
fra 9 794. 

Writings and records collateral to 
issue generally see Infxti 9 787. 

56. Mich.—Michigan Bankers' Ass'n 
V. Ocean Accident & Guarantee 
Corporation, 264 N.W. 868, 274 
Mich. 470—Blliott v. Van Buren. 83 
Mich. 49, 20 Am.R. 6'68. 

Pa.—Commonwealth ex rei. Park v. 
Joyce, 1T6 A. 422, 316 Pa. 434— 
Perry v. Ryback, 163 A 770, 802 
Pa. 659—^Pecoraro v. Pecoraro, 161 
A 591, 592, 105 Pa.Sup6r. 543, 

quoting Ooxpus Juris. 

57. Pa.—^Pecoraro v. Pecoraro, su¬ 
pra, quoting Corpus Juris —Ameri¬ 
can Mfg. Co. V. S. Morgan Smith 
Co., 33 Pa.Super. 469. 

58. Mich.—^Michigan Bankers' Ass’n 

V. Ocean Accident & Guarantee 
Corporation, 264 N.W. 868, 274 

Mich. 470. 

Pa.—Commonwealth ex rei. Park v. 
Joyce, 176 A 422, 816 Pa. 434— 
Perry v. Ryhack, 163 A 770, 802 
Pa. 669—^Pecoraro v. Pecoraro, 161 
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cvidence so as to exclude the otherwise competent 
testimony o£ a witness on the ground that another 
witness who might give more conclusive evidence 
ought to be called,®® and, while there are some de- 
cisions which are apparently opposed to this view, 
these are easily explainable by reason of a certain 
laxity on the part of the courts with respect to stat- 
ing with precision the ground on which evidence is 
rejected. Examples of this may be found in cases 
where the courts have rejected as not the best evi¬ 
dence testimony which was clearly hearsay,®^ irrele- 
vant,®^ or destitute of probative value,®2 and was, 
therefore, inadmissible regardless of the best evi¬ 
dence rule.®® So also it sometimes happens that, 
where the testimony of witnesses as to certain mat- 
ters is available, writings relating to the same mat- 
ters are excluded on the ground, as stated, that the 
oral evidence is the best, although it is apparent 
that the writings are inadmissible because mere un- 
swom statements.®^ Likewise, although the best 
evidence rule has been applied to evidence of phys- 
ical objects,®® the rule does not apply to proof of 


the nature, appearance, and condition of mere phys- 
ical objects, but these facts may be proved by parol 
without offering the objects themselves in evidence 
or accounting for their absence,®® and even where 
the objects themselves are present in court.®^ 
Hence, whatever the law may have been in early 
times, at the present day it can be said to be well 
settled that the best evidence rule applies exclusive- 
ly to documentary evidence; and this is the view 
adopted by the more modern writers on the law of 
evidence.®® 

§ 783. Inadmissibility of Primary Evidence 

When th best evidence, if accessible, wouid be Inad¬ 
missible, se indary evidence likewise Is Inadmissible. 

Secondaiy evidence of the contents of a writing 
cannot be introduced where it appears that, for any 
reason, the writing if produced wouid not be ad- 
missible,®® even if its absence is satisfactorily ex- 
plained."^® A fortiori, after a writing itself has 
been offered in evidence and rejected, parol evi¬ 
dence of its contents cannot be received,^! unless, 


A. 591, 592, 106 Pa.Super, 643, auot- 
ingr Corpus Jnrls. 

22 C.J. P 980 note 84. 

Degrees of secondary evidence see 
infra S 784. 

59. Ark.— Kelley v. Sparks, 102 S. 

W.2d 838, 193 Ark. 811. 

Wash.— Hartford v. Faw, 7 P.2d 4, 
6, 166 Wash. 335, auotlng Ooipiis 
Jozis. 

22 C.J. p 9T9 note T5. 

90 . Ala.—Motor Sales Corporation v. 

Wlsdom, 96 So. 68, 209 Ala. 242. 
N.J.—Pluchlno V. Plccolo, 176 A- 
812, 114 N.J.Liaw 82. 

22 C.J. P 979 note 76. 

01. IT.Y.—Cheritree v. Roggen, 67 
Barb. 124. 

02. Ky.—Jefferson Standard Life 
Ins. Co. V. Cheek’s Adm’r, 80 S.W. 
2d 518, 268 Ky. 621. 

22 C.J. P 979 note 78. 
ea. KT,— Rockwell v. Tunnlcliff, 62 
Barb. 408. 

04. Colo.—Pt. Lyon Canal Co. v. 

Bennett, 166 P. 604, 61 Colo. 111. 
22 C.J. P 980 note 80. 

66* Ga.—Seaboard Air Line Ry. Co. 
V. Toung, 148 S.E. 757, 40 Qa.App. 
4. 

Mlss.—^Harrls v. Pounds, 187 So. 891, 
186 Miss. 688. 

Partlcnlar objects 

(1) Best evidence of welght of 
log wouid be size of log, species of 
timber to which it helonged, and 
esttznates of men speclally tralned In 
handling of timber as to welght of 
Buch log.—^Harris v. Pounds, 187 So. 
891. 186 Miss. 688. 

(2) The assertion of witnesses that 
a log was too heavy to be carrled 


by six men without showing what' 
experlence such witnesses had had 
In Judglng such welght wouid vio¬ 
late the best evidence rule.—^Harrls 
V. Pounds, supra. 

(3) Testimony of the condition of 
a guard rail of a brldge, picked up 
shortly after an automohile had 
crashed through It, Is admissible 
where testimony is given that a 
search has been made for the rail 
and It has not been foimd.—Seaboard 
Air Line Ry. Co. v, Toung, 148 S.B. 
767, 40 Ga.App. 4. 

66. H.T.—Carroll v. Glmbel Bros., 
New Tork, 186 N.T.S. 737, 196 App. 
Div. 444. 

22 C.J. p 980 note 85. 

67. Vt.—Congdon v. Howe Scale Co., 
29 A 263, 66 Vt. 265. 

68. N.Y.—Carroll v. Glmbel Bros., 
New York, 186 N.Y.S. 737, 196 App. 
Div. 444. 

Pa.—^Pecoraro v. Pecoraro, 161 A 
691, 592, 105 Pa.Super. 543, quotlng 
Corpus Juris—American Mfg. Co. 
V. S. Morgan Smith Co., 33 Pa.Su¬ 
per. 469. 

Bule of best svidenoe obtainable 
is expressly, If not solely, applicable 
to documentary evidence as to which 
origlnal must be produced if possible. 
—Wuerth v. Frohlich^ 232 N.W. 873, 
261 Mlch. 701. 

Best evideuoe mle inapplloable 

(1) Admission of testimony of wid- 
ow as to having recelved money from 
husband, not relating to the contents 
of a written Instrument, Is not im- 
proper as contrary to the best evi¬ 
dence rule.—^Inland Steel Co. v. Bar- 
balic, 166 N.E. 9, 89 IndApp. 163. 

(2) Best evidence rule is inappli- 
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cable to introductlon of oral evidence 
as to real estate broker sulng for 
coxnmission belng licensed where it 
was not necessary, nor attempted, 
to establish the contents of a writing 
aa to license.—^Petersen v. Swanson, 

1 P.2d 630, 67 Idaho 49. 

09* Ga.—^Poland v. C. C Osbome 
Lumber Co., 139 S.E. 734, 37 Ga. 
App. 212. 

III.—^Le Roy State Bank v. J. Kee- 
nan^s Bank, 169 N.E. 1, 337 111. 
173, reversing 253 111.App. 61—^Kru- 
min V. Bruknes, ’255 Ill.App. 503. 
Tex.—^American Indemnlty Co. v. 
Baldwin Motor Co., Clv.App., 19 S. 
W.2d 848. 

22 C.J. p 1042 note 38. 

Ozounds of inadmissibility of wrlt- 
iag 

(1) Absolutely privlleged Commu¬ 
nications.—^Krumin v. Bruknes, 265 
Ill.App. 503. 

(2) Other grounds see 22 C.J. p 
1042 note 38 [a]. 

7a N.Y.—Peck v. ValenUne, 94 N. 

Y. 569, reversing 29 Hun 668. 

22 C.J. p 1042 note 89. 

71- Ga—Crider v. Woodward, 136 
S.E. 95, 162 Ga 743. 

111.—^Le Roy State Bank v. J. Kee- 
nan*s Bank. 169 N.B. 1, 337 IlL 
173, reversing 263 111.App. 61. 

22 C.L p 1042 note 40. 

Xdentiflcatiou of laud 

Testimony of witness to apply de¬ 
scriptive terms of munimenta of ti- 
tle and Identlfy land In dispute is 
inadmissible where muniments were 
rejected.—Crider v. Woodwaxd, 136 
SJ5L 95, 162 Ga 743. 
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it has bcen hcld, the writinjj it sci f was clcarly ad- 
inissible and its cxclusion improper,"- in which case 
the party who procured its exclusion cannot be 
hcard to objcct that parrd cvidencc of its contents is 
iiot the best cvidencc.*- If the fact to which the 
writinjj relates can be proved independently of the 
writinpf, it may bc proved by parol cvidence even 
though the writing' if produccd couid not be received 
as evidence of the fact.^* 

§ 784. Degrees and Kinds of Secondary Evi¬ 
dence 

Secondary evfdence may be elther the teetimony of 
witneifes or a copy of the wrItIng. In this country the 
majority rule Is that a copy Is a higher degree of sec¬ 
ondary evidence than testimony of wltnesses and, when 
obtainable, bars the admission of such testimony; but a 
number of Jurisdtctions have followed the Engllsh courts 


fn holding that there are no degrees of secondary evi¬ 
dence. Hearsay Is inadmissible as secondary evidence. 

Secondary evidence of the contents of a writing' 
may be fumished by the testimony of witnesses^S 
or by the production of a copyje On the question 
whether there are degrees of secondary evidence, 
that is, whether one kind of secondary evidence is 
admissible when another kind having more probative 
value is accessible, there are many dicta and some 
decisions, but these are in conflict. Some authori- 
ties hold that the most satisfactory kind of sec¬ 
ondary evidence must always be produced or its ab- 
sence explained,^^ and accordingly, by what is char¬ 
acteri ed as the American rule,7 8 it is held that a 
copy, Toved to be correct, is evidence of a higher 
grade than parol evidence of the contents of an in- 
strument.79 On the other hand, under the so-called 


Tsvtlinoziy as to lettar 
A witnesa shouid not be permitted 
to testi fy conceming* a letter, where 
the letter itself has been excluded.-»— 
Oregory v. Webb, S9 S.W. 1109, 40 
Tex.Civ.App. 360. 

72. rtah.—^Nebeker v. Harvey. 60 P. 
1029, 21 Utah 363. 

73. S.C.—^Bumett v. Crawford, 27 S. 
E. 646, 50 S.C. 161, 

74i lowa.—Gilbert Bros. v. Chicago, 
R. I. & P. R. Co., 136 N.W, 911. 156 
lowa 440. 

22 CJ. p 1042 note 43. 

75. Colo.—Perdew v. Perdew, 64 P. 

2d 602, 99 Colo. 544. 

D.C.—Conkllng v. New York Life 
Ins. & Trust Co., 262 F. 620. 49 
APP.D.C. 166, 

Ky.—Dennia v. Thomson, 43 S,W.2d 
18, 240 Ky. 727, 

La.—^Vidrine v. Oeshotels, 158 So. 
618, ISl La. 50. 

Mo,—Sciivner v. American Car & 
Foundry Co.. 50 S-W.2d 1001, 1003, 
330 Mo. 403, quoting Ck>xpTUi Jtixis. 
2S C.J. p 1068 note 66. 

Cantioii. xegnirad 

Parol evidence to supply record 
testimony should be received with 
great caution.—^Massie v. Hutche&on, 
Tex.Clv.App., 258 S.W. 244, reversed 
on other grounds, Com.App., 270 S. 
W. 544- 

Staitlxs contento must be given. 
Ky.—Leary v. Leary, 262 S.W. 293, 
203 Ky. 344. 

N.C.—Powers v. Murray, 117 S.B. 
161, 185 N.C. 336. 

Pa-—Collina v. Home Ins. Co. of New 
York, 167 A, 621, 110 Pa.Super. 72, 
followed in Collins v. Phoenix Ins. 
Co. of Hartford, Conn., 167 A. 626, 
110 Pa,Super. 83. 

JCaowledgs of contento 

(1) The witness must have per- 
«onal knowledge of the contents of 
the writing. 

Klch.—Thompson v. Walker, 234 N. 
W. 144, 263 Mlch. 126. 


N.C.—^Powers v. Murray, 117 S.E. 
161, 1S5 N.C. 336. 

Pa.—Richard's Appeal, 15 A. 903, 122 
Pa. 547—In re Byrne’s Bstate, 186 
A. 187, 122 Pa.Super. 413—Collins 
V. Home Ins. Co. of New York, 167 
A. 621, 110 Pa.Super. 72, followed 
in Collins v. Phoenix Ins. Co. of 
Hartford, Conn., 167 A. 626, 110 
Pa.Super. 83 —^^lartz v. Bower, 94 
Pa.Super, 175. 

S.C.—^Atlantic Coast Line R. Co. v. 
Searson, 135 S.R 567, 137 S.C, 
468. 

(2) Hence, parol testimony of wit¬ 
ness who was not agent who for- 
warded notice of lapsing of policy to 
Insured, as to contents thereof, is 
inadmissible.—Ciccone v. Colonial 
Life Ins. Co. of America, 164 A. 444, 
110 N.J.Law 276. 

Testimony of Inmp snm xiayments 
Ixnproper 

Where parol testimony Is admissi¬ 
ble as secondary evidence, testimony 
of lump sum payments is improper, 
itemized statement being necessary. 
—Hoyt V. Ware, 118 S.R 734 156 
Ga. 98. 

Attoxney 

An attomey for a Corporation at 
the time it was decided to org^anize 
another Corporation, and wherein 
transfer of assets to the latter Cor¬ 
poration was effected by documents 
prepared by attorney, was competent 
to testify as to the asslgmment of 
assets to the Corporation, and to tes¬ 
tify to contents of asslgnment of 
personal property including the land 
contract sued on which he prepared 
and which he testifled was lost 
while in his custody.—^Bradway v. 
Netzorg, 298 N.W. 501, 298 Mich. 198. 
Parol evidence secondary to written 
evidence see infra SS 786-812. 

73. Mo.—Scrivner v. American Car 
& Foundry Co., 50 S.W.2d 1001, 
1008, 330 Mo. 408, quoting Oozpns 
J^udM —Seibert v. Budde, 226 S.W. 
8 . 


Tenn.—Branch v. Branch, 225 S.W 
1038. 143 Tenn. 210. 

Tex.—Panhandle & S. F. Ry. Co. v. 

Hurst, Clv.App., 251 S.W. 638. 

22 C.J. p 1068 note 67. 

Abstraot of destxoyed reoord of 
lease is admissible even though a 
mere summary, since, as stated in 
Abstracts of Title 5 3 b, an abstract 
should contain a full summary or 
statement of the materlal parts of 
all grants, conveyances, wills, or 
other Instruments or matters of rec¬ 
ord relied on as evidence of title, and 
such statement will be presumed.— 
Mercantile Trust Co. of San Fran- 
cisco V. All Persona Claiming, 191 
P. 691, 183 Cal. 369. 

Mere absenoe of luune of bnyer 
from copy does not render the copy 
inadmissible as secondary evidence 
when it contalna the dates and items 
of the sales.—^Woiclcky v. Anderson, 
111 A. 896, 95 Conn. 534. 

Record, or oopy thereof, of orlglaAl 
piat map is secondary evidence, in 
absence of proof as to whether it 
was used or relied on by purchaser 
of property.—City of Dallas v. Mc- 
Murray, Tex.Clv.App., 282 S.W. 296, 
Copy secondary to original writing 
see infra S§ 813-821. 

77. Mo.—Scrivner v. American Car 
& Foundry Co., 50 S.W.2d 1001, 
1008, 330 Mo. 408, quoting Coxpni 
Juris. 

22 C.J. p 106$ note 68. 

Oopy of original Is superior to a 
copy of a copy in case of conflict.— 
Tennis Coal Co. v. Napier, 136 S.W, 
296, 142 Ky. 719. 

78. Mlch.—Baroda State Bank v. 
Peck, 209 N.W. 827, 235 Mlch. 642. 

78. IU.—Gross V. Thornson*s Bstate, 
121 N.E. 600, 286 HI. 185, revers- 
ing 208 111.App. 600. 

22 C.J. p 1069 note 69. 

Michigan authoritles see infra note 
81. 
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English rule,^® other authorities hold that there are 
no degrees o£ secondary evidence, but that parol or 
any other secondary evidence is competent which 
is admissible by other rules of law, its weight being 
a matter for the jury.^l It is universally conceded, 
however, that where a proper case is made for the 
introduction of secondary evidence, any kind of sec¬ 


ondary evidence is competent which is admissible by 
other niles of law, unless it is shown by the nature 
of this evidence itself or is made to appear by the 
objecting party that other and more satisfactory sec¬ 
ondary evidence is known to the other party and can 
be produced by him.®- Moreover, where the sec- 


Copy contradicta^ -by otliep evidence 

(1) Where a certlfled copy of proc- 
ess is In evidence and the justice 
presiding in the case has testlfied 
that he issued process, contrary to 
the showingr of the copy, admisslon 
of the docket is not error as not the 
highest and hest evidence.—Haverty 
Fumiture Co. v. Thompson, 169 S.E 
213, 46 Ga.App. 739. 

(2) Where an orlginal Instrument, 
after belngr recorded hy the register 
of deeds, is lost, and a proper foun- 
dation is laid, oral testimony is com¬ 
petent to prove its contenta, and that 
it differs from the recorded copy.— 
Jackman v. Lawrence Drlllingr & 
Development Co., 187 P. 258, 106 Kan. 
59. 

(3) Although contenta of lost pa- 
pers in case on flle in clerk's office 
may be established by copies ap- 
pearing In clerk’s writ book, mere 
fallure of record In writ book to 
Show portlon of record of lost paper 
is not conclusive of nonexistence 
thereof, but existence and contenta 
of lost portion of record may be 
established by parol.—Benton v. 
Maddox, 184 S.E. 788, 52 Ga.App. 813. 

(4) Secondary evidence is admissi¬ 
ble to Show contenta of oriffinal peti- 
tion, notwithstanding existence of 
carbon copy of petition, where orl?- 
inal petition was changred to include 
the description of the land.—Patton 
V. Sartin, 87 P.2d 589, 149 Kan. 299. 

]&ette(rpress oopiee of lettexs are 
the best secondary evidence of their 
Gontents, and unless they are pro¬ 
duced or their absence explained pa¬ 
rol evidence of the contenta of the 
letters is not admissible.—Ford v. 
Cunningham, 26 P. 403, 87 CSal. 20*9— 
22 C.J. p 1068 note 68 [b]. 

Contrary Michiiran holdingr see Infra 

note 81. 

Beceipt by territorial treasurer 
stating that a certlfled copy of an 
air license has been flled, made prima 
facie evidence by statute, is the best 
evidence of the existence, registra- 
tion, and contents of the license so 
as to make oral testimony of such 
matters inadmissible.—Smlth v. Pa¬ 
cific Alaska Airways, C.C.A.Alaska, 
89 F.2d 263, certiorari denied Pacific 
Alaska Airways v. Smlth, 58 S.Ct. 
20, 302 U.S. 700, 82 L..Bd. 641. 

Tdeffzam. 

A copy of a telesram Is a higrher 
Krade of secondary evidence than 
parol testimony. 


Ga.—^Western Union Tei. Co. v. 
Hines, 20 S.R 349, 94 Ga. 430. 
Howley v. Whipple, 4S X.H. 

487. 

Contrary authorities see infra note 
81. 

Admissibility of copy of telegram 
see infra S 814. 

80. Mich.—^Baroda State Bank v. 
Peck, 209 N.W. 827, 235 Mich. 642. 

81. Masa.—Grover v. Smead, 2 N-K 
2d 1012, 295 Mass. 11—Fleming v. 
Doodlesack, 169 N.E. 795, 270 Mass. 
271. 

Tex.—Busby v. First Nat. Bank, Civ. 
App., 68 S.W.2d 328, error dis- 
missed—Clay v. Richardson, Civ. 
App., 38 S.W.2d 849. 

22 C.J. p 1069 note 70. 

Xn lElchlsrasi 

(1) It was flrst held that no rute 
of law requlred secondary evidence 
to be of one kind rather than anoth- 
er where the writing was private in 
nature and not requlred to be In 
writing, so that oral evidence was 
admissible regardless of the exist¬ 
ence of a copy.—^Bslow v. Mitchell, 
26 Mich. 500. 

(2) Followlng cases, however, held 
that oral testimony of a lost paper 
was not competent if a copy was 
available, distinguishing the prior 
case as dictum.—^Phillips v. U. S. 
Benevolent Society, 84 N.W. 57, 125 
Mich. 186. 

(3) In a later case it was held 
error to exclude oral testimony of 
the contents of a letter on the 
ground a letterpress copy is the best 
secondary evidence.—^People v. Chris- 
tlan, 107 N.W. 919, 144 Mich. 247. 

(4) But by a divlded court the 
American rule, as applied by a trial 
court, was affirmed. It having been 
held by the trial court that a defend¬ 
ant in possession of copy of letter 
of guaranty sued on cannot testify 
as to contents of original, or that 
plaintifTs copy was not accurate, 
wlthout producing or accounting for 
his copy.—^Baroda State Bank v. 
Peck, 209 N.W. 827, 236 Mich. 642. 

XiL8iLxaa.ce poUoy 

In an action on a fire policy which 
had been lost, insured is not bound 
to accept what defendant Insured 
said was a copy, and may proceed 
In its own way to prove policy, el- 
ther by testimony or production of 
copy.—Williams Mfg. Co. v. Insur¬ 
ance Co. of North America. 106 A. 
667, 98 Vt. 161. 


Telegrams 

(1) IVhere the telegraph message 
actually dellvered is the best and 
primary evidence of the contents of 
the message, if its nonproduction is 
satisfactorily accounted for, parol 
evidence is admissible, even though 
there is other secondary evidence 
which may be more satisfactory, as 
for instance a written copy or the 
message dellvered to the telegraph 
company.—Nickerson v. Spindell, 41 
N.E. 105, 164 Mass. 25—22 C.J. p 
1069 note 70 [b]. 

(2) However, where the message 
dellvered would be inadmissible for 
lack of proper preliminary proof 
that it would constitute a correct 
copy, the oral testimony Is likewise 
inadmissible.—^American Fidellty Co. 
of Montpelier, Vt. v. State, 109 A. 
99, 135 Md. 326. 

Contrary authorities see supra note 
79. 

Admissibility of copy of telegram 
see infra S 814. 

88; Mo.—Scrlvner v. American Car 
& Poundry Co., 60 S.W.2d lOOl, 
1008, 330 Mo. 408, quotlng CToxpns 
Juxis. 

Wash.— J, & H. Goodwin Co. v. 
Schwaegler, 266 P. 177, 147 Wash. 
647. 

22 C.J. p 1069 note 71. 

Tenns of coatracfe 

Where loss of written contract is 
proved, and there is no evidence of 
existence of copy withln reach of 
process of court, parol testimony of 
substantive terms of contract Is ad¬ 
missible.—^Scrivner v. American Car 
& Foundry Co., 50 S.W.2d 1001, 330 
Mo. 408. 

ShoxUrs deed 

In a suit to quiet title, a sheriiTs 
deed containing full recitals of a 
valid tax judgment against unknown 
heirs, a valid execution and adver- 
tisement, and an offer for sale is ad¬ 
missible as secondary evidence to 
Show title.—Seibert v. Budde, Mo., 
226 S.W. 8. 
gmiHoieaoy 

(1) Secondary proof of contents 
of written instrument, imposing ob- 
ligatlons on parties thereto, should 
be ciear, or not of doubtful character 
in probative worth. 

Cal.—Calne v. Briscoe, 248 P. 774, 
78 CaLApp. 660. 

Kjr.—Suter v. Suter, 128 S.W.2d 704, 
278 Ky. 403—ChiIton's Adm'r v. 
Shelley, 49 S.W.2d 305, 243 Ky. 576. 
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ondary cvsdence offcred is parol, thc othcrwise com¬ 
petent testimony of one witness cannot be rejected 
on the ground that it is not as conclusive and satis- 


82 C.J.S. 

factory as would be the testimony of some other 
witness who is not called.*® 

Hearsay is not admissxble as secondary evidence.^^ 


EYIDENCE 


B. PAROL EVIDENCE SECONDARY TO WBITTEN EVIDENCE 

L In Gekebal 


§ 785. General Rule 

At t gencral rufe, wrftten evidence of a fact conttl- 
ttitet the bett evidence thereof and, uniest Its absence 
is satltfactorlly exptalned, paroi evidence of such fact is 
not admZtsIble. 

Where writtcn evidence of a fact exists, the writ- 
ing as a general rule constitutes the best evidence 


of that fact; and where the writing is not pro- 
duced paroi evidence is inadmissible to prove its 
contents unless its absence is satisfactorily ex- 
plained. In brief, paroi evidence is not admissible 
in substitution for available written evidence, and 
the contents of an accessible writing cannot be 
proved by parol.®^ Where the fact to be proved is 


(2) Thls rule appllea alike to sec- 
ondary evidence of contents of a con- 
tract sjid contents of a lost deed or 
other muniment of tltle.—ChHton’s 
Adm'r V. Shelley, supra. 

(3) However, where the lost In- 
strument Is a muniment of title fo 
realty, more assurlngr proof of its 
former existence, its contents, and 
its loss, is necessary than If It were 
a writinsr less extensive in effect, 
and proof must be *'strong: and con- 
cluslve.”—^Suter v. Suter, supra. 

(4) Secondary evidence of the con¬ 
tenta of a written instrument must 
give its lanffuage, and a statement of 
witness* conclusion of its legal effect 
is not sufficient.—^Walker v. Drog- 
mund, 74 P.2d 1235, lOl Colo. 621. 

(5) The precise language of the 
writing need not he given. 

Mont.—^Xelson v. Qough, 202 P. 196, 

61 Mont. 301. 

Pa.—In re Lepper^s Pistate, 161 A.j 

569, 106 Pa.Super. 123. 

(6) So where the language of an 
instrument is not given, secondary 
evidence describing the Instrument 
as a deed is not improper.—^Fldelity 
Iiumber Co. v. Adams, Tex.Civ.App., 
230 S.W. 177, error dismissed, 

(7) Secondary evidence of the ex¬ 
istence of an Insurance policy, con- 
sisting of a notice to insured hy the 
company, identifying the policy and 
glvlng due date of next premium, 
and a letter to insured*8 agent en- 
closlng forms for proof of death and 
an admission of the existence of the 
policy, constitutes prima facie evi¬ 
dence of the existence of the policy. 
—^Underwriters Life Ins. Co. v. Bor- 
neman, Tex.CIv,App., 141 S.W.2d 
1005. 

83^ Pa.—Commonwealth ex rei. Park 
V. Joyce, 175 A. 422. 316 Pa. 434. 
22 CX p 1070 note 72. 

84 , Mo.—Scrivner v. American Car 
db Fbundry Co., 60 aw.2d 1001, 
230 X<k 408. 

BLlr--Amold V. Barrlngton, 117 A. 


424, 426. 44 K.I. 298, citing Oozpus 
Jtixis. 

22 C.J. p 1070 notes 73-83. 

Bule InappUoabl» 

In trespass to try title, depending 
on whether a deed was forged, where 
it appeared that the deed was de- 
stroyed, and the parties, witnesses, 
and notary had died, declaration by 
a witness that an attestlng witness 
sald he had seen the grantor sign 
the deed. In corroboration of other 
testimony, was not inadmissible as 
hearsay.—^Rodgers v. Bell, Tex.Clv. 
App., 207 S.W. 630. 

85. U.S.—Therm-O-Proof Insulation 
Co. V. Slayter & Co., C.C.A.I11.. 80 
F.2d 567—Kimble v. Klser, C.C.A. 
W.Va., 59 P.2d 626—U. S. v. 
Charleston, S. a, Min. & Mfg. Co., 
D.CFla., 298 P. 127, afllrmed, C.C. 
A., Charleston, S. C. Mln. & Mfg. 
Co. V. U. S., 3 F.2d 1019, certiorari 
denied 45 S.Ct 513, 268 U.S. 695, 
69 Ii.Ed. 1162, and afllrmed 47 S. 
Ct, 348, 278 U.S. 220, 71 L.Bd. 618. 
Ala-—^Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61—Corona 
Coal Co. V. Hooker, 85 So. 477, 204 
Ala. 221. 

' Ark.—Seaman-Dunnlng Corporation 

V. Haralson, 29 S.W.2d 1086, 182 
I Ark. 93. 

Coi.—^McCormlck Saeltzer Co. v. 
Grizzly Creek Lumber Co., 240 P. 
32, 74 Cal.App. 278. 

Conn.—Bonoghue v. Smlth, 157 A. 
416, 114 Conn. 64—Gaul v. Baker, 
143 A. 51, 108 Conn. 173. 

D.C.—^Nunan v, Timberlake, 85 P.2d 
407, 66 APP.D.C. 150. 

Fla.—^Firestone Service Stores of 
Gainesville v. Wynn, for Use and 
Benefit of Home Ins. Co., N. Y., 
179 So. 175, 131 Fla. 94. 

Ga.—Skipper v. Alexander, 158 S.B. 
22, 172 Ga. 246—Illinois Cent. R. 
Co. V. Banks. 122 S.B. 86, 31 Ga. 
App. 766—Smith v. Savannah Elec¬ 
tric Co., 102 S.E. 648, 25 GaApp. 
59. 

IU.—^Rockwell Lime Co. v. Illinois 
Commerce Commisslon, 26 M.B.2d 
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99, 373 111. 309, certiorari denied 
Chicago & N, W. R. Co. v. Rock¬ 
well Lime Co., 61 S.Ct. 16, 311 TJ. 
S. 660, 85 L.Bd. 423—Maxcy-Barton 
Organ Co. v. Glen Bldg. Corpora¬ 
tion. 189 N.E. 326, 355 111. 228, 95 
A.L.R. 821—^Allanson v. Frieder, 
27 N-.B.2d 307, 306 Ill.App. 282. 

Ky.—^Herald-Post v. Spinner, 38 S. 
W.2d 246, 238 Ky. 486—Breckln- 
rldge County v. Beard, 27 S.W.2d 
427, 233 Ky. 823—Staples v. Con¬ 
tinental Ins. Co. of New York, 5 
S.W.2d 265, 268, 223 Ky. 842, cit¬ 
ing Coipus JTuxis—John L. Dunlap 
& Co. V. Perry, 230 S.W. 291, 191 
Ky. 290. 

Minn.—^Parm Mortgage & Loan Co. 
V. Pederson, 206 N.W. 286, 164 
Minn. 425. 

Mo.—^Newport .v, Montgomery Ward 
& Co., 127 S.W.2d 687, 344 Mo. 646 
—Gosnell v. Camden Flre Ins. 
Ass*n of Camden, App., 109 S.W.2d 
59. 

N.Y.—^Harmon v. Matthews, 27 N.Y, 
S.2d 656. 

N.C.—^Edwards v. Nunn, 140 S.B. 84, 
194 N.C, 492—^Harris v. Singletary, 
137 S.B. 724, 193 N.C. 583—Rosen- 
mann v. Belk-Williams Co., 132 S. 
B. 282, 191 N.C. 493—Brown v. 
Town of Hlllsboro, 117 S.B. 41, 
186 N.C, 368. 

Okl.—^Lieuallen v, Young, 241 P. 342, 
116 Okl. 163. 

Pa.—^Nettls V. General Tire Co. of 
Philadelphia, 177 A, 39, 317 Pa. 
204—^Moore v. Stauffer Sales Co., 
168 A 191, 104 Pa.Super. 19—Na¬ 
tional Flre-Proofing Co. v. B. P. 
Foulk & Bro., 6 Pa.Dlst. & Co, 780, 
89 Lanc.L.Rev. 293—^Petition of 
0*Malley, 48 Dauph,Co. 428— 
Smithsonian Inst. Series v. Cot- 
sack, 33 Luz.L.Reg. 305. 

S.C.—Sample v. Gulf Reflning Co., 
191 S.B. 209, 183 S.C. 399. 

Tex.—^Pettit v. Campbell, Civ.App., 
149 S.W.2d 633—Clay v. Blchard- 
son, Civ.App., 9 S.W.2d 418, 416, 
error refused, quotlng Coxpns JtL. 
*!■—City of SiCn Antonio v. Gray- 
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rcquired by law to be evidenced by a writing, parol 
cvidence is of course not admissible unless the ab- 
sence of the writing is satisfactorily explained;^® 
but the mere fact that a matter is such as might 
ordinarily be expected to be evidenced by a writing 
of some kind does not exclude parol evidence there- 
of, where it does not appear that any written rec- 
ord thereof was actually made or that any written 

evidence thereof exists.®^ 

§ 786. Limitations of Rule 

There fs perhaps no rule of evidence which allows of 
more exceptione than the beet evidence rule, and it le 
difflcult to formulate any rule which wlll accurately define 
in what caees it le not necessary to produce a writfng, 
there belng much confllct In the declelone, although this 
arteee more from the dlfflculty of appllcatlon of the beet 
evidence rule to differlng caeee than from any uncertain* 
ty In the rule Itseif. 

It cannot be laid down as a universal rule that, 
where written evidence of a fact exists, all parol ev¬ 
idence of the same fact must be excluded;^^ and 
it has been said that there is perhaps no rule of ev¬ 
idence which allows of more exceptions than that 
which requires the best evidence which the case ad- 
mits of to be adduced.*^ It is diffictdt, however, to 
formulate any rule which will accurately define in 
what cases it is not necessary to produce a writing 
as the best evidence, there being much conflict in 


the decisions, although this arises more from the 
difficulties of application of the best evidence rule 
to differing cases than from any uncertainty in the 
rule itself.®0 Writings which constitute primary ev¬ 
idence have been divided into three classes: (1) In¬ 
struments which the law requires to be in writing. 
(2) Those contracts which the parties themselves 
have put in writing. (3) All other writings the ex- 
istence of which is disputed and which are material 
to the issue, and this classification has been express- 
ly approved in numerous cases, and it has been held 
that writings vrhich do not fall within one of the 
enumerated classes are not primary evidence.®^ In 
order that a writing may constitute primary evi¬ 
dence within the rule under discussion, the writing 
must have a legptimate tendency to prove the fact 
to be established, parol evidence being admissible 
where the writing, if produced, would not be evi¬ 
dence of the fact to be proved.^2 Jt jg also neces¬ 
sary that the writing should in reality be the more 
accurate, satisfactory, and conclusive medium of 
proof; where the matter to be proved is a substan¬ 
tive fact which exists independently of any writ¬ 
ing, although evidenced thereby, and which can be 
as fully and satisfactorily established by parol as 
by the written evidence, then both classes of evi¬ 
dence are primary and independent and parol evi¬ 
dence may be admitted regardless of the writing.®^ 


burg Oil Co., Civ.App., 259 S.W. 
986—^Panhandle & S. F. R. Co. v. 
Sanderson» Civ.App., 218 S.W, 540, 
dismlssed for want of jurisdic- 
tlon—^Metropolitan Casualty Ins. 
Co. V. Bdwards, Civ.App., 210 S.W. 
856, dismlssed for want of Juris- 
dictlon—Galveston, H. & S. A. Ry. 
Co. V. Johnson & Johnson, Civ. 
App., 133 S.W. 725. 

Vt.*—Andrews v. Aldrich, 168 A. 676, 
104 Vt. 236. 

Wash.—Smith v. Johnson, 98 P.2d 
312, 2 Wash.2d 361—Brick v. City 
of Seattle, 293 P. 463, 169 Wash. 
413, affirmed 295 P. 921. 159 Wash. 
413. 

22 C.J. p 980 note 88. 

86. Tex.—Bell v. Bowles. Civ.App., 
258 S.W. 892, reversed on other 
grounds Bowles v. Bell, Com.App., 
270 S.W. 1013. 

22 C.J. p 982 note 89. 

817. Ala.—^Newell Contracting^ Co. v. 

Lacy, 166 So. 379, 229 Ala. 208. 
Or.—^Kuntz v. Emerson Hardwood 
Co., 184 P. 253, 93 Or. 565. 

22 aj. p 982 note 90. 

Prereqnisltes to exclusion of evi¬ 
dence generally see supra § 780. 

88. TJ.S.—^Transcontinental Petro¬ 
leum Co. V, Interocean Oil Co., C. 
CLAS.D., 262 F. 278. 

Cia.—^Bass v. African Methodlst 
Bpiacopal Church, 116 S.E. 816, 166 


G€u 67—^Hartley v. Hartley, 179 S. 
R 245, 50 Ga.App. 848. 

22 C.J. p 983 note 91. 

S^laaatory testimosy 
In actlon on notes given by part- 
ners, testimony explanatory of un- 
llateral letters or receipts not con- 
cluslvely blnding on defendant part- 
ners should have been allowed with 
regard to meaning of expression in 
their exhiblt, not violating rule that 
writing itseif is best evidence.— 
Hanson v. Roesch, 176 P. 349, 104 
Wash. 267. 

89^ Ala.—SaJly v. Capps, 1 Ala. 121. 
22 C.J. p 983 note 92. 

90. N.J.—Gllbert v. Duncan, 29 N. 
J.Law 133, reversed on other 
grounds 29 N.J.Liaw 621. 

91. Wis.—^Teegrarden v. Caledonia, 
6 N.W. 876, 50 Wis. 292. 

22 C.J. p 983 note 96. 

92. Pa.—Commonwealth ex rei. 
Park V. Joyce, 175 A. 422, 316 Pa. 
434. 

22 C.J. P 983 note 96* 

93 . u.S.—MacLaughlin v. Hull, CL 
C.A.Wash., 87 P.2d 641—Fldelity 
& Casualty Co. of New York v. 
Glenn, C.C.A.W.Va., 3 F.2d 913— 
Brown v. Town of Bustis, D.C-Fla., 
293 P. 197. 

Ala.—^Most Worshipful Grand Lodge 
of A. F. & A. M. of Alabama (Col- 
ored) V. Callier, 140 So. 557, 224 
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Ala. 864—^Moundville Lrumber Co. 
V. Warren, 83 So. 479, 203 Ala. 488. 
i Ark—Poster-Holcomb Inv. Co. v. 
LitUe Rock Pub. Co., 236 S,W. 697, 
161 Ark. 449. 

D.C.—^Nunan v. Timberlake, 85 P.2d 
407, 66 App.D.a 150. 

Ga.—Wood V. Cauthen, 149 S.E. 138. 
168 Ga. 766—Bass v. African 
Methodist Episcopal Church, 116 
S.B. 816, 166 Ga» 67—Cooper v. 
Johnson, 107 S.E. 849, 151 Ga. 608 
—^Arkansas Fuel Oil Co. v. An¬ 
drews Point Co., 13 S.E.2d 738, 64 
Ga.App. 595—Lamon v. Perry, 126 
S.B. 907, 33 Ga.App. 248. 

111.—People v. Dime Sav. Bank, 183 
N.B. 604, 350 111. 503—People for 
XTse of Kaskaskia Commons Per¬ 
manent School Pund v. Mltchell, 
240 111.APP. 281, 285, citlng Ooz- 
pus Jozis. 

lowa.—Riddle v. CThicago, B. & Q. 

R. Co., 210 N.W. 770, 203 lowa 
1232. 

Ky. —^Dolle v. Melrose Properties, 67 

S. W.2d 706, 262 Ky. 482. 

Mioh.—^New Jersey Title Guarantee 
& Tnist Co. V. MoGrath, 214 N.W. 
196, 197, 239 Midi. 404, quoting 
Oozpiui JtixU—Pearson v. Wallac^ 
170 N.W. 72, 203 Mich. 622. 

N.T.—^Byre v. Coal & Iron NaL 
Bank of City of New York, 204 
N.Y.S. 21, 27, 208 App.Div. 686, 
citing Ckizpus Jnxls. 
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So also, where it appcars that a witness has a dis¬ 
tinet and ir.dfpondent rccolicction of the matters of 
which hc testifies, his testimony is not rendered in- 
comiHitent under the best evidence rule by reason of 
the fact that he or some f>ther person made a con- 
temporaneuus written memorandum of those mat¬ 
ters which is not profiuced;®* and indeed under 
such circumstances the written memorandum is fre- 
quently said to be secondary evidence and inadmis- 
sible,^^^ althoiij2;h it is considered that an orig:inal en- 
try or memorandum made by a witness at or pres- 
ently after the time of the transaction is admissible 
in evidence as auxiliary to his testimony, or as a 
detailed statement of the facts, when without its 
aid he is unable to recollect distinctly the facts to 
which it relates, but he testifies to the tnith and 
correetness of the writing.^*® However, it has been 


held that an unimpeached writing is to be accepted 
under the best evidence rule in preference to parol 
evidence based on memory.^^ 

Where the writing or other documentary evidence 
of a fact is not as satisfactory or conclusive as the 
testimony of available witnesses, it is frequently 
cxcluded on the ground that the witnesses ought to 
be called, especially where the witness is the person 
who made the writing or exeeuted the document.98 
Where the question is not what the writing actually 
contained, but what a given individual told another 
were its contents, the writing is not the best evi- 
dence.^® 

The filing of a paper in the proper ofEce may be 
shown by parol evidence.^ 


N.D—^MacDonald v. Fitzgerald, 171 
N.W. 879, 42 N.D. 133. 

Ofcl.—Jones V. Webb. 67 P.2d 801, 
803, ISO Okl. 6, citingr Ck>xpxui 
Jnxls. 

Pa.—^Pecoraro v, Pecoraro, 161 A. 
591, 692, 105 Pa.Super. 543, citingr 
Cozpns Jttxitf—City of Philadel¬ 
phia T. Stange, 157 A, 358, 103 Pa. 
Super, 275—Cupples v. Yearick, 99 
Pa.Super. 269. 

22 C.J. p 984 note 97. 

M. Cal.—^People by State Depart¬ 
ment of Public Works, v. Marble- 
head Land Co., 255 P. 653, 82 Cal. 
App. 289—^Maguire v. Cunnlngham, 
222 P. 838, 64 Cal.App. 536. 

Conn.—^Kilpatrlck v. Kllpatrlck, 193 
A- 765, 123 Conn, 218. 

Pia.—^]?norida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

Ga,—Sutton v. Ford, 118 S.B. «7, 
155 Ga. 863—Hearn v. Red Devii 
Co., 119 S.B. 469, 31 Ga.App. 84. 

Idaho.—^Kelso v. Edward Hutledge 
Timber Co.. 269 P. 94, 46 Idaho 
497, 

III.—People for Use of Kaskaskia 
Commons Permanent School Fund 
V. Mltchell, 240 IlLApp. 281, 285, 
clting Cozpns Jtuis. 

La.—^tstrouma Mercantile Co. v. 
Northern Assur. Co., Limited, of 
London. 165 So. 11, 183 La. 855. 

Minn.—State v. Walso, 265 N.W. 346, 
196 Minn. 525. 

Mo.—Schwartz v. Mercantile Trust 
Co., App., 279 S.W. 263. 

N.J.—Dubois V. I>e Fazlo, 4 A.2d 52, 
122 N.J.Law 37. 

N.T.—^Harmon v. Matthews, 27 N.Y. 
S.2d 656—^Hubsch v, Fifth Ave. 
Coach Co., 186 N.Y.S. 475. 

N.C.—^Bdwards v. Nunn, 140 S.B. 84, 
194 N.C. 492. 

Pa.—In re Link*s Bstate, 180 A. 1, 
319 Pa. 513—Cupples v, Yearick, 
99 Pa.Super. 269. 

S.C.—Greer v. Botultable Life Assur. 


Soc. of U. S., 185 S.E. 68, 180 S.C. 
162. 

Tex.—Ruppert v. Hermielgh Co-op. 
Gln & Supply Co.. Civ.App., 133 S 
W.2d 306, 306, citlng Corpu» Juris 
—Cates V. Clark, Civ-App., 24 S.W, 
2d 450, error denied 33 S.W.2d 
1065, 119 Tex. 619—Stephens v. 
House, Civ.App., 257 S.W. 686, con- 
forming to answers to certlfied 
questions 248 S.W. 30. 112 Tex. 
459—Hatfleld v. Hatfleld, Civ.App., 
233 S.W. 350, dismissed for want 
of Jurisdiction. 

Wis.—Terbell v. Jones, 15 Wis, 253. 
22 C.J. p 985 note 98. 

Mechanical reoordln^ 

I In wife’s divorce action, fact that 
part of conversation which witness 
I heard over earphones was at the 
I same time mechanlcally recorded did 
not affect admissibllity of testimony 
of witness of what he in fact heard 
through earphones, as against con- 
tention that dises on which conver¬ 
sation was mechanlcally recorded 
were best evidence.—^Kilpatrick v. 
Kilpatrick, 193 A, 765, 123 Conn. 218. 

95. U.S.—^Third Nat. Bank & Trust 
Co. V. U. S„ C.C.A.Ohio, 63 P.2d 
599. 

Colo.—Oliver v, Weaver, 212 P. 978, 
72 Colo. 540. 

Ky.—Louisville R. Co. v. Raymond, 
123 S.W. 281, 136 Ky. 738, 27 L.R. 
A„N.S., 176. 

La.—Rush V. Town of Farmerville, 
101 So. 243, 166 La. 857—-Daniels 

V. Union Oil Mill, App., 161 So. 
614. 

Mo.—McColgan v. Noble, App., 29 S. 

W. 2d 206. 

N.J.—People*s Bank & Trust Co. v. 
Allen, 110 A. 704, 94 N.J.Law 356. 

—^In re Bamey^s Will, 174 N.T. 
S. 242, 185 App.Div. 782. 

Okl.—Gray v. Cosden, 284 P. 288, 
141 Okl. 183. 

22 G.J. p 985 note 99. 
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9®- N.T.—Wllson V. Kings County 
EI. R. Co., 21 N.B. 1016, 114 N.Y. 
487. 

22 C.J. p 985 note 1. 

97. Ind.—^American Ins. Co. of 
Newark, N. J., v. Paggett, 128 N.B. 
468, 73 Ind.App. 677. 

Ky.—Duff V. May, 54 S.W.2d 4, 245 
Ky. 709. 

98. Ala—Johns-Manville Sales Cor¬ 
poration V. Williams, 153 So. 609, 
228 Ala 366. 

Cal.—^Longuy v. La Soci6t6 Fran- 
caise De Blenfaisance Mutuelle, 
198 P. 1011, 62 CaLApp. 370. 

Fla—Smith v. Hinkley, 123 So. 664, 
98 Fla 132. 

Md.—Rlley v. Naylor, 16 A.2d 857. 
Mo.—Ozaxk Pruit Growers* Ass'n v. 
Bank of Aurora, 52 S.W.2d 430— 
McColgan v. Noble, App., 29 S.W. 
2d 205. 

Pa—^Pougeray v. Pflieger, 170 A. 
257, 314 Pa 66. 

Wash.—^Bennington v. Northern Pac. 

Ry. Co., 192 P. 1073, 113 Wash. 1. 
22 C.J. p 986 note 2. 

Beoords made by thlrd persons 
Whlle the testimony of a person 
making a record has been held the 
best evidence of the facts shown, 
parol evidence as to the contents of 
records made by third persons is in- 
admisslble. 

Ark.—^National Life & Accident Ins. 
Co. V. Threlkeld, 70 S.W.2d 861, 
189 Ark. 165. 

Mo.—Kirkpatrick v. Wells, 6 S.W.2d 
591, 319 Mo. 1040—Best v. Bqui- 
table Life Assur. Soc., App., 299 
S.W. 118. 

Tenn.—^Tevis v. Procter & Gamble 
Distributing Co., 113 S.W.2d 64, 21 
Tenn.App. 494. 

98. Ga—^Minnesota Lumber Co. v. 
Hobbs, 49 S.B. 783, 122 Qa 20. 

1. Mo.—State v. Clardy, 186 S.W. 
184, 267 Mo. 371. 
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8 787. Writings and Records Collateral to Is- 
sue 

Ordinarily the best evidence rufe does not apply to 
wrftfngs collateral to the Issue. 

It is generally held that the best evidence rule 
does not apply to writings collateral to the issue. 
So, where the execution or existence of a writing, 
as distinet from its contents, does not form the 
foundation of the action, although it is material to 
the controversy, and where the purpose of the evi¬ 
dence is not to maintain or destroy any right in- 
volved in the action, the production of the writing 
is not required, but its execution and existence may 


be proved by parol.2 On the same principle, where 
the contents of a writing are not directly in issue 
the matters contained in the writing may be proved 
by parol evidence without accounting for the fail- 
ure to produce the WTiting,^ and a fortiori the 
subject of documents w^hich are not the foundation 
of the action may be proved by parol.^ Likewise, 
where the existence or contents of a judiciai ree- 
ord are only incidentally or collaterally involved, 
the best evidence rulc does not require that the rec- 
ord be produced or its absence explained before 
parol evidence can be admitted;® nor can parol ev¬ 
idence be excluded on the ground that record evi¬ 
dence ought to be produced, w^here the record is not 


2 , Ala.—Gilliland v. Dobbs, 174 So. 
784, 234 Ala. 364—J. B. Plnkham 
Lumber Co. v. C. W. Griffln & Co.. 
102 So. 689, 691, 212 Ala, 341, cit- 
ing Corpus Juris. 

111 .—Evans v. Williams, 232 IlLApp. 
439. 

gy.—Hazel V, Dougherty, 268 S.W. 
823, 207 Ky. 89. 

K.C.—^Edwards v. Nunn, 140 S.E. 84, 
194 N.C. 492—Da vis v. North Caro- 
lina Shipbulldingr Co., 104 S.E. 82, 
180 N.C. 74. 

Tex.—^Jagoe Const. Co. v. U. S. Fi- 
dellty & Guaranty Co., Com.App., 
68 S.W.2d 603, reversing, Civ.App., 
38 S.W.2d 824—^Ruppert v. Herm- 
lelgb Co-operative Gin & Supply 
Co., CIv.Appw, 138 S.W.2d 306, 307. 
Quoting CoxpiLs Jozls—Cocke v. 
Soutbland Life Ins. Co., Civ.App., 
76 S.W.2d 194, 200, error refused, 
citlng Corpus Juris—^American 

General Ins. Co. v. Najice, Civ. 
App., 60 S.'W.2d 280, error refused 
—^Houston Belt & T. Ry. Co. v. 
Rogers, Civ.App., 44 S.W.2d 420, 
error dismissed—^Bridgeport Mach. 
Co. V. Geers, Civ.App,, 36 S.'W.2d 
1047, error dismissed—^Hutson v, 
Clark, Civ.App., 3 S.W.2d 484. 

22 C.J. p 1016 note 76. 

Fact of making or existence of writ¬ 
ing generally see Infra § 791. 

3. Ala,—Sheffleld Chamber of Com- 
merce v. Hatch, 127 So. 173, 220 
Ala, 601—^Kershaw Mining Co. v. I 
Lankford, 105 So. 896, 213 Ala, j 
630—Llttle V, People’s Bank of 
Mobile, 96 So. 763, 209 Ala, 620— 
Lurle V. Kegan-Grace Co., 96 So. 
344, 209 Ala, 339—Mt. Vemon- 
Woodberry Mills v. Union Springs 
Guano Co., 166 So, 710, 26 Ala,App. 
136, certiorari denied 155 So. 716, 
229 Ala. 91—Mallory S. S. Co. v. 
Druhan, 84 So. 874, 17 Ala,App. 
365. 

Alaska,—Babcock v, 0'Lanagan, 7 
Alaska 171, 176, citing Corpus Ju- 
ils. 

CaL—Bassi v. Walden. 222 P. 866, 64 
Cal.App. 764. 

—^Pirestone Service Stores of 
Gainesvllle v. Wynn, for Use and 


Benefit of Home Ins. Co-, N- T., 
179 So, 175, 131 Fla 94. 

Ga,—Continental Trust Co. v. Bank 
of Harrison, 136 S.E. 319, 36 Ga 
App. 149, conformlng to answer 
to certified questions 134 S.B. 775, 
162 Ga. 758, 50 A.L.R. 412—Martin 
V. Hutchinson. 105 S.E. 313, 26 Ga 
App. 24. 

111.—^Porest Preserve Dlst. of Cook 
County V. Kean, 131 N.B. 117, 298 
111. 37. 

Ky.—^Hazel v. Dougherty, 268 S.W. 
823, 207 Ky. 89. 

La.—^Equipment Pinance Corpora¬ 
tion V. Atkins, 139 So. 154, 19 La 
App. 834. 

Miss.—^Tallahatchie Lumber Co. v. 
Cecll Lumber Co., 87 So. 449, 451, 
124 Miss. 897, citing Corpus Ju> 
xrls. 

Mo.—^Rutledge v. Weisenbom, App., 
142 S.W.2d 884. 

N.H.—^Pulsifer v. Walker, 159 A, 426, 
85 N.H. 434, 81 A.L.R. 1052. 

N.J.—Green Motors v. E. L Du Pont 
De Nemours Co., 174 A. 542, 12 N. 
J.Misc. 759. 

N.T.—Clover Crest Farm v. New 
Tork Cent. Mut. Pire Ins. Co„ 179 
N.T.S. 362, 189 App.Div. 648. 

N.C.—Chatham v. C. C. Disher Chev¬ 
rolet Co., 1 S.B.2d 117, 215 N.C. 88 
—^Harris v. Singletary, 137 S.E. 
724, 193 N.C. 583. 

S.C.—Campbell v. Life & Casualty 
Ins. Co. of Tennessee, 152 S.E. 18, 
155 S.C. 63. 

S-D.—J. B. Coit Co. v. Hayenga, 217 
N.W. 187, 62 S.D. 201. 

Tenn.—^War Pinance Corporation v. 
Ready, 2 Tenn.App. 61. 

Tex.—^Ruppert v. Hermleigh Co-op- 
erative Gin & Supply Co., Civ. 
App., 133 S.W.2d 305, 307, quoting 
Corpus Jozls—^Rhineland Union 
Gin V. Volunteer State Life Ins. 
Co., Civ.App., 113 S.W.2d 926, er¬ 
ror dismissed—Cocke v. Southland 
Life Ins. Co., Civ.App., 75 S.W.2d 
194, 200, error refused, citing Cor¬ 
pus Jwds—Commercial Standard ! 
Ins. Co. V. Lee, Civ.App., 37 S.W.2d 
789, error dismissed—^Longenecker 
V. Waxd County Water Improve- 
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ment Dist. No. 3, 8 S.W.2d 306— 
Lipsits V. Prldeaux, Civ.App., 266 
S.W. 199, 203, citing Corpus Jnrls 
—Rose Mfg. Co. V. Western Union 
Telegraph Co., Civ.App., 261 S.W. 
337—Prost V. Smith. Civ.App., 207 
S.W. 392. Reversed on other 
grounds Smith v. Prost, Com.App., 
254 S.W. 926. 

Vt.—Wetmore & Morse Grani te Co. 

v. Ryle, 107 A. 109, 93 Vt. 245. 

22 C.J. p 1015 note 76. 

Letters or contracts collateral to 
issue see infra § 792 b. 

Whethex witxiass famUlar with rules 
In insurer's suit to cancel life 
policy, allowlng cross-examiner^s 
questions seeking to dlscover wheth- 
er witness was famillar with certain 
rules was not abuse of discretion, 
as against objection that wrltten 
rules themselves were best evldenee. 
—Rushvflle NaL Bank of Rushville 
V. State Life Ins. Co.. 1 N.B.2d 445, 
210 Ind. 492. 

4. Ga—Oliver v. Lane, 167 S.R 116, 
46 Ga.App. 136. 

Kan.—Sullivan v. Finch, 36 P.2d 
1023, 140 Kan. 399. 

Ky.—Hazel v. Dougherty, 268 S.W. 
823, 207 Ky. 89. 

N.H.—Pulslfer v. Walker, 169 A. 426, 
85 N.H. 434, 81 A.L.R. 1052. 

N.J.—Rathbun v. Brancatella, 107 A. 

279, 93 N.J.Law 222. 

N.C.—Herring v. Ipock, 121 S.E. 758, 
187 N.C. 469. 

Tex.—Cochran v. William M. Rice In¬ 
stitute for Advancement of Liter- 
ature, Science and Art, Civ.App., 
123 S.W.2d 369, error refused, 

22 C.J. p 1016 note 77. 

5. Ala—Walnwright v. Stuart, 168 
So. 457, 27 AlaApp. 179. 

Minn.—^Belle City Malleable Iron Co. 
V. Clark. 215 N.W. 866, 172 Minn. 
608. 

Tex—Cocke v. Southland Life Ins. 
Co., Civ.App., 76 S.W.2d 194, 200. 
error refused citing Corpus Juris 
—Burchard v. Woodward, Civ. 
App., 223 S.W. 707. 

22 C.J. p 1016 note 78. 
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§ 788 

a part of the fact to bc provcd but is mcrely a col- 
lateral or subscqucnt memoria! thereof.® 

§ 788. Admissions as to Matters Evidenced 
by Writixigs or Records 

Th«re U a confllct of authority as to tho appllcatlon 
of tho beat evidenco rule to admisalona against Interest. 

It has bcen hcld in many jurisdictions that the 
best evidencc rule does not apply to paro! admis- 
sions in pais and against interest, or acts equiva- 
Icnt thereto, and that such admissions are compe¬ 
tent as primary evidence against the party making 
them, although they involve what must necessarily 
be contained in a written instrument,^ in a corpo¬ 
rate vote,® or in a public record.® However, the 
rule that parol admissions as to the contents of a 
writing are admissible was held not applicable 
wherc the exeeution of the writing is directiy in- 
volved, and there was no proof of its exeeution or 
existence.1® 

In other jurisdictions the best evidence rule is ap- 
plied to parol proof of admissions by a party to the 
same extent as it is applied to other parol evidence; 
and the admissions are competent evidence oniy 
where other parol evidence of the fact to be proved 
would be competent.^^ This view applies, of course, 


to exclude parol evidence of admissions as to mat¬ 
ters of record,i2 although it has been held proper 
to receive the admissions of a party as to the exist- 
ence and contents of an original document on file 
as a public record in a foreign country, where an 
alleged copy of the document is shown to him and 
he acknowledges its correetness.^® It has also been 
held that an admission by a party during his exam- 
ination as a witness that a paper produced was a 
letterpress copy of an agreement which he had 
signed and a true copy of the original was binding 
on him as an admission.i^ 

§ 789. Proving Results of Voluminous Writ- 
ings and Records 

The resuit of an examination of voluminous writings 
and records may be admitted !n evidence, If the books, 
etc., are properly In evidence or their absence satlsfac- 
torily explalned. 

It is generally held, sometimes by virtue of stat- 
utory provisions, that where the results of volumi¬ 
nous facts contained in writings, or of the exami- 
nation of many books and papers or records, are 
to be proved, and the necessary examination of this 
documentary evidence cannot be conveniently or 
satisfactorily made in court, it may be made by an 
expert accountant or other competent person and 
the results thereof may be proved by him,i® provid- 


e. Ala.—Keed v. State ex rei. Davis, 
174 So. 498, 234 Ala. 306. 

Kan.—Jackson v. Jones, 287 P. 603, 
130 Kan. 488. 

S.C.—Greer v. Equltable Life Assur. 
Soc. of U. S., 185 S.E. 68, 180 S.C. 
162. 

Tex.—Cocke v. Southland Life Ins. 
Co., Clv.App.. 75 S.W.2d 194, error 
refuaed—^Kansas City Life Ins. 
Co. V. Elmore, Civ.App., 226 S.W. 
709. 

Wash,—^Procter v. Appleby, 188 P. 

481, 110 Wash. 403. 

23 CJr, p 1016 note 79. 

7- U.S.—Metropolitan Life Ins. Co. 

V. Hogran, aC.A.111., 63 P.2d 654. 
Haas.—Morrissey v. Powell, 23 N.E. 
2d 411, 304 Mass. 268, 124 A.L.R. 
1522. 

Tex.—Mecaskey r. Bewley Mills, 
Civ.App., 8 S.W.2d 688, error dis- 
missed. 

Utah.—^Bracken v. Dahle, 261 P. 16, 
68 Utah 486. 

22 CJ. P 1016 note 81, p 411 note 12. 
Statamant read to party 
Caxbon copy of written statement 
which witness testiUed had been 
read by plaintlff to defendant, who 
adznitted that facts stated therein 
were true, was admissible in evl- 
denee.—^Allen v. Creig-hton, Tex.Civ. 
App., 131 8.W.2d 47, error refnsed. 

& Mass.—Clazke v. Warwlck Cycle 


Mfer. Co., 54 N.E. 887, 174 Mass. 
434. 

9, Ind.—Combs v. Union Trust Co., 
46 N.E. 16, 146 Ind. 688. 

22 C.J. p 1016 note 83. 
la Tex.—Sanders v. Lane, Com. 
App., 227 S.W. 946, reverslngr Lane 
V. ^nders, Civ.App., 201 S.W. 
1018. 

11. Minn.—Horton v. Charboum, 17 
N.W. 865, 31 Minn. 322. 

22 C.J. p 1016 note 84, p 411 note 11. 
Becelpt as original evidence 

In a shippez^s actlon agrainst a 
rallway company to recover an over- 
charge of freight, receipted bilis, de- 
livered by the company to the ship- 
per, showing the amount paid, were 
not secondary evidence, but were 
admissible as original evidence of 
admissions by the defendant.—Cen¬ 
tral of Georgia Ry. Co. v. Heaton 
Bros., 107 S.R 628, 27 Ga.App. 237. 

12. Ark.—^Halliburton v. Pletcher, 
22 Ark. 463. 

22 C.J. p 1016 note 85. 

13. N.Y.—Cociancich v. Yazzoler, 62 
N.T.S. 893, 48 App.Div. 462. 

Or.—^Payette First Nat. Bank v. Mll- 
ler, 87 P. 892, 48 Or. 587. 

14. Ala.—^Bamett v. Wilson, 81 So. 
521, 132 Ala. 375. 

N.Y.—^Haas v. Stomer, 47 N.Y.S. 
1100, 21 Mlsc. 661. 

1& U.S,—^North Western Refrig¬ 
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erator Line Co. v. Brvin, C.C.A. 
Miss., 78 P.2d 186, certiorari de- 
nied 56 S.Ct. 143, 296 U.S. 622, 80 
L.Bd. 442—^Kay v. Pederal Rub¬ 
ber Co., C.C.A.Pa., 60 P.2d 464— 
Oklahoma Gas & Electric Co. v. 
Bates Bxpanded Steel Truss Co., 
D.C,Del., 34 F.2d 647—U. S. v. Alu¬ 
minum Co. of America, D.C.N.Y., 
35 P.Supp. 820—Jacob Dold Pack- 
ing Co. V. U. S., 66 Ct.Cl. 625. 

Ala—Dean v. Thames, 176 So. 257, 
234 Ala 388—Naveo Hardwood Co. 
V. Becks, 134 So. 4, 222 Ala. 631— 
Sovereigrn Camp, W. O. W., v. 
Hoomes, 122 So. 686, 219 Ala 560 
—^Hurst V. Kirby, 106 So. 872, 213 
Ala 640. 

Cal.—Johnstone v. Morris, 292 P. 
970, 210 Cal. 680—Skidmore v. 

Tuolumne County, 96 P.2d 178, 35 
Cal.App.2d 625—^Brown v. Ball, 12 
P.2d 28, 123 Cal.App. 768—MePher- 
son V. Great Western Milling Co., 
186 P. 803, 44 Cal.App. 491. 

Del.—^^tna Casualty & Surety Co. v. 
City of Wilmlngton, 167 A. 208, 
17 DeLCh. 285. 

111.—^People ex rei. Blalr v. Brvin, 
31 N.B.2d 789, 376 III. 436—Com- 
stock V. Morgan Park Trust & 
Savings Bank, 11 N.E.2d 394, 367 
111. 276, modifying 4 N.E.2d 663, 
287 111.App. 613, transferred, see 
2 N.E.2d 311, 363 111. 341—Le Roy 
State Bank v. J. Keenan*s Bank, 
169 N.B. 1, 387 Jll, 178, reverslng 
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ed thc books, papers, or records themselves are | to has an opportunity to examine them, or their ab- 
properly in evidence or the person objecting there- 1 sence is satisfactorily explained,^® the admission of 

263 IlLApp. 61—^People v, Chicagro, .Va.—Wliite Sewing Mach. Co. v. Gll- denied Central R. Co. of New Jer- 
■R. & Q R- more Fumiture Co„ 106 S.B. 134, sey v. State Tax Commission, 56 S. 

399 l-Chicago Tltle & Tnist Co. 128 Va. 630. Ct. 79, 293 U.S. 668, 79 L.Ed. 667. 

Chieago Trust Co., 1 N.E.2d 87, Wasli.—Nelson v. City of Seattle, 3S Ohlo.—McNaughton v. Presbyterian 
284 IllApp. 247—Le Roy State P.2d 1034, 180 Wash. 1—Foy v. Church of Coshocton County, 172 

Ttenk V J Keenan's Bank, 261 111. Pacific Power & Light Co., 188 P. N.E. 661, 35 Ohlo App. 443. 

^ 441 . 614, 110 Wash. 248. Okl.—Casselman v. State, 54 P.2d 

T d—Lester v. Hinkle. 153 N.E. 179, Wis.—Rleaen v. School Dist. No. 4 678, 682, 58 Okl.Cr. 371, citing 

^"90 Ind.ApP. 198. of Village of Shorewood, 212 N.W. Corpus Jnxls—Consolidated Plpe 

„ _^Bush V* Board of Educatlon of 783, 192 Wis. 283. Line Co. v. British American Oil 

Clark County. 37 S.W.2d 849, 238 22 C.J. p 1017 note 88. Co., 21 P.2d 762, 163 Okl. 171— 

TTy. 297—^Bsterman-Verkamp Co. Bule not applioable Cecil v. Montgomery, 218 P. 311, 

V Rouse, 278 S.W. 124, 211 Ky, —^Blackshear Mfg. Co. v. Harrell, 

791 . 12 S.B.2d 328, 191 Ga. 433. Or,—Oregon Liquor Control Com- 

wich.—Michlgan Bankers* Ass'n v. mission v. Coe, 99 P.2d 29—^Hub- 

Ocean Accident & Guarantee Cor- 16. XT.S.—Cahel v. V, S.. C.C.A. ble v. Hubble, 279 P. 660, ISO Or. 

poration, 264 N.W. 868. 274 Mich. Mass., 113 P.2d 998—Connecticut 177. 

470 —Thompson v. Walker, 234 N. Importlng Co. v. Frankfort Dis- Pa,—Ehmling v. D. L. Ward Co.. 124 

■VSr 144. 263 Mich. 126. tilleries, C.C.A.Conn., 101 F.2d 79 ^ Igl^ 279 Pa. 627—Magen v. 

Minn.— Watson v. Gardner, 236 N.W. —Hartford Accident & Indemnity Gardiner, 101 Pa.Super. 14. 

213, 183 Minn. 233. Co, v. Collins-Dietz-Morrls Co., C. pj,jii| 5 «£nA ^tt s v Hazley 9 Phil- 

wo _BeL V. Powell, 9S S.W.2a 877. C.A.Okl., 80 F.2d 441-Berthold- • 4 R « 

,‘oB 1082_State ex rei. Suili- Jennings Lumber Co. v. St. Louis, I>P ■ • • 

™n County V Maryland Casualty L M. & S. Ry. Co., aC.A.Mo., 80 Tet—Goodrich v. First Nat. Bank, 

SS BW2d 687, 384 Mo. 269. F.2d 32. 102 A.L,.R. 688, certiorari Ov-App.. 70 S.W.2d 609, error re- 

M-«nt’_In re Kostohris' Estate, 29 denied 66 S.Ct. 691, 297 U.S. 716, fused—Watson Co. v. I^ne Star 

899 96 Mont 226. 80 L..Bd. 1001—Elmer Co. v. Kemp, Service Station, Civ.App., 16 S.W. 


470 —Thompson v. Walker, 234 N. 
W. 144, 263 Mich. 126. 

Minn.— Watson v. Gardner, 236 N.W. 
213, 183 Minn. 233. 

jjo_^Benz v. Powell, 93 S.W.2d 877, 

3*38 Mo. 1082 —State ex rei. Sulli- 
van County v. Maryland Casualty 
Co., 66 S.W.2d 637, 334 Mo. 259. 
Mont.—^In re Kostohris* Bstate, 29 
P.2d 829. 96 Mont. 226. 


denied 66 S.Ct. 691, 297 U.S. 715, fused—^Watson Co. v. Lone Star 

80 L.Ed. 1001—Elmer Co. v. Kemp, Service Station, Civ.App., 16 S.W. 

NC^lnekth v. Katzis. 12 S.E.2d C.C.A.Cal.. 67 P.2d 948, modlfying. ^ 16L e^or dismissed—Ewing v. 
«71 218 NC 740—^LaVecchla v. D.C., Kemp v. Elmer Co., 56 F.2d Foley, Inc., Civ.App., 239 

North Caroiina Jolnt Stock Land 667—Federal Reserve Bank of San S.W. 251, 

Bank of Durham, 9 S.E.2d 489, 218 Francisco v. Idaho Grimm Alfalfa 

•ajc 35 Seed Growers* Ass*n, C.C.A.Idaho, 22*^, 44 A.L.R. 627 Cochran v. 

vn wLhek V. IT. S. Fidellty & 8 F.2d 922, certiorari denied 46 S. Civ.App., 216 S.W. 374, 

^'?Tmntv Co of Baltimore. MdL, Ct. 347, 270 U.S. 646, 70 L.Ed. 778. dismissed for want of jurisdictlon. 

9 iq TTW 488 65 ND 821—^Baird Cal.—Shields v. Rancho Buena Ven- Va—^Lyric Theatre Corporation v. 
V NhUonal Surety Co. of New tura, 203 P. 114, 187 Cal. 669— Vaughan, 191 S.E. 600, 168 Va 

Vork. 209 NW 204, 64 N.D. 91, Mayer v. Hazzard, 51 P.2d 189, 10 595. 

niri--Brazelton*s' Wholesale Clean- Cal.App.2d 1. Wash.—Fidellty & Deposit Co. of 

r« A Dvers V Cash 78 P.2d 810, Colo.—^Riant Amusement Co. v. Maryland v. Bassett, 238 P. 325, 

Okl 493 —Hooven v. First Nat. Bailey, 256 P. 628, 81 Colo. 389— 133 Wash. 77. 

Bank, 273 P. 257, 134 Okl. 217, 66 McDonald v. McFerson, 249 P. 496, 22 C.J. p 1017 note 88 . 

A.L.R. 120S-^Beli y. Tackett, 272 80 Colo. 4. _ __ aacemmar 

P. 461, 184 OkL 164 -Plerce Petro- & SM v. 

leum Corporation « “7“ “f 209^17 Corporation were not admisslble as 

Co., 271 P. 876, 188 Okl 130. J®! testimony of the corpora- 

Or.—Hubble v. Hubble, 279 P. 560, Ing Oorpuz tion's accountant conceming Its 

130 Or. 177—Carrey v. Haun, 227 Ga—^U. S. Fi^lity & Gua^ty C . condition, to show that per- 


222, 44 A.L.R. 627—Cochran v. 
Hamblen, Civ.App., 216 S.W. 374, 
dismissed for want of Jurisdictlon. 


P. 315, 111 Or. 586. v. Toombs County, 1 formance of alleged agreements to 

Pa—Diamond Alkali Co. v. Hender- 187 Ga 644—Nowell J; Mayor and stock with stockholder 

son Coal Co., 134 A. 386, 287 Pa Council of Monroe, 171 S.E. 143, impalred its capital, 

232. GaApp. 665, conformlng to an- company's auditor admit- 

Tex.—Bush V. Davis, Clv.App., 147 swer 171 S.B. 136, 177 Ga 64^ books of subsidlary com- 

S.W.2d 888 , error dismissed— FB.ii> m.—^Hochschlld v. Goddard Tool Co., which were not available. 

banks. Morse & Co. v. Carsey, Civ. 233 IU.App. 56 Stevick v. Ven- necessary for determlna- 

App., 109 S.W.2d 985. error dis- num, 227 IlLApp. 86 . correct condition of the 

missed—Corbett v. Raymondville lowa—Gregg v. Mlddle Ste^s Utli- particular date or as ba- 

Independent School Dist., Civ.App., ities Co. of Delaware, 293 N.W. 66 , flnanclal statement introduc- 

56 S.W.2d 325, error dismissed— 132 A.L.R. 416 ^Ffiraera evidence.—Gregg it- Middle 

Byrd v. Taylor, Civ.App., 40 S.W. Bank of Kingsley v. Pratt, 186 N. Utilities Co. of Delaware, 

2d 942, error dismissed—American W. 924, 193 lowa 406. 293 66 . 132 A.L.R. 416. 

Surety Co. of New York v. North Mich.—Thompson v. Walker, 234 

Texas Nat Bank. Civ.App., 14 S.W. W. 144, 268 Mich. 126. Beoordz ia »« 01111 « room. 

irts r^vem^on other grounds Mo.-Dawes v. Starrett. 82 S.W.2d The admission of testimony of a 
TToiy-V Co V North Tcx- 43 336 Mo. 897—Strong v. Mis- witness as to his examlnation of 

as Nat Pfinir, Com App. 26 S.W.2d sokri-Lincoln Trust Co. of St Lou- books and wrtttags was held not er- 

Tw2d Is App. 263 S,W. 1038. ror although the records were not 

fnrd A^iTdemnitv Co V NJ^^ntral R. Co. of New Jersey offered in evidence, where they were 

Stow av^p 8 &W.2? 19t'er^ vf^te Tax Department, 169 A. In a room aajointag that ^hew the 

rw dlamteMi * ® 4 g, 112 N.J.Law 6 afflrmlng Cen- testimony was taken and the adverse 

Vt^Siry. Newton, 162 A. 41, tral B. Co. of New Jersey v State T a^Tf ^N^rt ta 

108 Vt. 86 —Capital Garaw Co. v. Board of Tax Appeals 162 A 88 ^ taenu ^ 

Powell, 130 A 764, 99 Vt 12. 109 N.J.ItaW 396, and certiorari 221 S.W. 828, 142 Tenn. 64L 
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such testimony beingf a matter resting largely in the 
discrction of the trial court.i* It scems, however, 
that the jury are not bc>und by the resuit thus as- 
certained, but may makc their own calculations 
from the books and paper*> in evidence.^* 

§ 790. Proof of Negative 

The best evidcnce rule has been held to preci ude 
proof by paroi evidence that a wrltlnfl doea not show 
a ccrtain fact; there is also authority to the contrary. 

WhiSe it has been held that the best evidence rule 
precludcs proof by paroi evidence that an original 
private writing does not show a certain fact,^® it 
has also been held that a person who has examined 
public records may testify that they do not contain 
a certain entry or show a certain matter, as shown 
infra § 807 d, that a witness, who has examined a 
corporate rccord for the purpose of showing the 


absence of a certain entry therein, may testify to 
the absence of such entry, and that the fact that 
the records of a Corporation or association contain 
no entry relevant to the matter does not preclude 
paroi evidence that certain action was not taken as 
shown infra § 810 a (2). Where books or papers 
are voluminous, the testimony of one who has ex¬ 
amined them is obviously the proper method of 
proving that certain things are not shown thereby.20 

§ 791. Fact of Making or Existence of Writ¬ 
ing 

The existence of a writing as distinet from its con- 
tents, or the nonexistence thereof, may be proved by 
paroi evidence. 

The existence of a writing as distinet from its 
contents may be proved by paroi,and paroi evi- 


Booka not offered or reoeived in evl- 
dence 

Where defendants* accovnt books 
and records, althougrh present in 
court and identified as defendants’ 
records, were not offered or received 
In evidence, nor a sufficient founda- 
tion for their receptlon lald under 
the common-law rule or under N.M. 
Code ISIS. $ 21S7, the summarios 
and statements prepared by a public 
accountant from such records were 
inadmissible.—Hagan CoaI Mines v. 
Xew State Coal Co., C.C.A,N.M., 30 
P.2d 92. 

Frodsetion of porsons preparlsfir an- 
hlhits 

Exhlbits and memoranda consist- 
ing of estimates respecting revenues 
and expenses and contributed reve¬ 
nues and credits of certain subsidi¬ 
arios of railroad Corporation in re- 
organization were properly rejected, 
where persone preparlng them were 
not produced.—In re Chicago, R. I. & 
R Ry. Co., C.C.A.I11., 110 F.2d 395. 

PoasMsioiL of books by objecto» 
Account prepared, by an expert 
accountant based on partnership 
books and books of other companies 
controlled by defendant partners 
was admissible, where the books 
were kept entirely by the defendants 
or under their supervlslon.—Free- 
man v, Donohoe, 223 P. 431, S5 Cal. 
App. 65. 
xmtxoe abstxaot 

Purported audit of set of books 
and testimony relating to audit by 
one making purported audit, which 
was not true abstract from books, 
held improperly admitted.—Crusader 
Oil Producing Co. v. Davis, 123 So. 
721, 163 La. 1086. 

17. Hich.—^Michigan Bankers* Ass^n 
V. Ocean Accident & Ouarantee 
CorporaUon. 264 N.W. 868 , 274 

Mich. 470. 

JSr.D.—^Balrd V. National Surety Co. 


' of New Tork, 209 N.W. 204, 64 N. 

D. 91. 

Okl.—Bell V. Tackett, 272 P. 461, 
134 Okl. 164. 

22 C.J. p 1017 note 89. 

la 111.—Welsh V. Shunway, 83 N. 

E. 549, 232 111. 54, 71. 

22 C.J, p 1017 note 90. 

19. Ga.—^Nix V. Armour Fertilizer 
Works, 151 S.E. 661, 40 Ga.App. 
745, 

22 C.J. P 1018 note 91. 

2 a Fla,—^Kent v. Knowles, 133 So. 
315, 317, 101 Fla. 1375, quoting 
Corpus JUris. 

22 C.J. p 1018 note 95. 

21. Ala.—Singer v. Alexander City 
Bank, 138 So. 263, 223 Ala, 677— 
Liberty Life Assur. Soc. v. Wood- 
ard, 121 So. 30, 219 Ala. 24—Amer¬ 
ican Ry, Express Co. v. Stanley, 
92 So. 642, 207 Ala. 380—Greil 
Bros. Co. V. McLain, 89 So. 505, 
206 Ala, 212—^Empire Securitias 
Co. V. Webb, 81 So. 51, 202 Ala, 
549. 

Cal.—Crlnella v. Northwestern Pac. 

R. Co., 259 P. 774, 85 Cal.App. 440. 
Fla,—^Firestone Service Stores of 

Oainesville v, Wynn, for Use and 
Benefit of Home Ins. Co., N. T., 
179 So. 175, 131 Fla. 94. 

Ga,—^Winkles v. Brake, 141 S.E. 67, 
165 Ga. 335—Odum v. McArthur, 
139 S.E. 870, 165 Ga, 103—Green 
V. Johnson, 113 S.E. 402, 153 Ga. 
738—Butts V. Maryland Casualty 
Co., 184 S.R 774, 62 Ga,App. 838— 
Alexander v. Richardson, 140 S.E. 
638, 37 Ga,App. 407—Continental 
Trust Co. V. Bank of Harrison, 136 

S. E. 319, 36 Ga,App. 149, conform- 
ing to answer to certified questions 
134 S.E. 775, 162 Ga. 758, 50 A.L. 
R. 412—^Lamon v. Perry, 125 S.E. 
907, 33 Ga-App. 248—^J. B. Coit Co. 
V. Pickron, 124 S.E. 650, 82 Ga.App. 
715. 


Idaho.—^Union Cent. Life Ins. Co. v. 

Nielson, 114 P.2d 262. 
lowa,—^Porter v. Tenant, 197 N.W. 79, 
197 lowa 200 —Coad v. Pennsylvan- 
ia Ry. Co., 175 N.W. 344, 1’87 lowa 
1025. 

Mich.—Jacob v. Gratio t Central Mar- 
ket Co., 265 N.W. 331, 267 Mich. 
262—Charvat v. Gildemeister, 192 
N.W. 674, 222 Mich. 286. 

Mo.—Reed v. Steward, 240 S.W. 206 
—State ex rei. Daniel v. Torrey, 
33 S.W.2d 130, 226 Mo.App. 966— 
McCormick v. Travelers' Ins. Co., 
264 S.W. 916, 216 Mo.App. 258. 
Mont.—Stone-Ordean-Wells Co. v. 

Anderson, 212 P. 863, 66 Mont. 64. 
Or.—^Pacific States Fire Ins. Co. v. 
C. Rowan Motor Co., 260 P, 441 
122 Or. 6^5. 

Tex.—^Kansas City Life Ins. Co. v. 
Fisher, Civ.App., 83 S.W.2d 1063, 
error dismissed—^Indemnlty Ins. 
Co. of North America v. Garsee, 
Civ.App., 64 S.W.2d 817—Burrows 
V. Nacogdoches Nat. Farm Loan 
Ass^n, Civ.App., 7 S.W.2d 172, er¬ 
ror dismissed. 

Vt.—Berkley v. Burlington Cadillac 
Co., 131 A. 16, 99 Vt. 227—^Wetmore 
& Morse Grani te Co. v. Ryle, 107 
A. 109, 93 Vt. 245. 

Wash.—Colvin v. Auto Interurban 
Co., 232 P. 365, 132 Wash. 591— 
Hoptowit V. Brown, 198 P. 370, 
115 Wash. 661. 

W.Va.—Kirkhart v. United Fuel Gas 
Co., 102 S.E. 806. 86 W.Va. 79. 

22 C.J. p 986 note 4. 

JndgmexLt of witxuess 

It cannot be shown by paroi evi¬ 
dence that an agreement was put In 
writing, when the witness Is unable 
to state substantially the language 
thereof, the existence of an agree¬ 
ment heing determlned from the lan¬ 
guage of the parties, and not by the 
Judgment of the witness.—^Anderson 
V. Augustajia College, 132 N.E. 326, 
■ 300 IU. 72. 
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dence is adniissibie, according’ to the decisions of i nonexistence of laws or other docurnentary evi- 
the courts, as primary and positive proof of the j dencc .22 

2. Applications op Rule 


§ 792 . Private Writings 

a. Contracts generally 

b. Letters and telegrams 

c. Notices 

d. Accounts and books of account 

e. Rules of railroad companies 

f. Photographs 

g. Other writings 

h. Writings not within rule 

a. Contracta (jtenerally 

(1) In general 

(2) Requisites of writing 


(1) In General 

The best evidence rule applles to a wrltten contracta 
unless It Is only coHaterally involved, but the existence 
of a contract as distinet from Its terms may be proved 
by parol evidence. 

The best evidence of the terms of a contract in 
writing is the writing itself, and parol evidence is 
not admissible unless the instrument is lost or its 
absence is otherwise satis f actor ily explained.^s Ac- 
cordingly, where a contract or a material part there- 
of is contained in writings such as bilis of lading, 
see infra this section, subdivision g, correspondence, 
see infra this section subdivision b, policies of in- 
surance^^ or where a contract or material part 


XA additlon to duplicate oxigisLal 

Admittingr compenaation claimant's 
testimony asserting timely flling of 
claim was not error where clalmant 
previously Identlfled copy, which was 
duplicate onsinal of claim, as exact 
copy of claim.—Public Indemnity Co. 
V. Pearce, Tex.Civ.App., 56 S.W.2d 
906, error dismlssed. 

sa. Tex.—^Willacy County Water 
Control and Improvement Bist. No. 
1 V. Nelson, Civ.App., 108 S.W.2d 
271—Rugrgles V. Seedigr, Civ.App., 
247 S.W. 650. 

Parol evidence of nonexistence of 
records see infra S 807. 

23. U.S.—McGinley v. Commissioner 
of Intemal Revenue, C.C.A., 80 P. 
2d 692—Berthold-Jennings Lumber 
Co. V. St. Louls, I. M. & S. Ry. Co., 
C.C.A.MO., 80 P.2d 32, 102 A.L.R. 
688 , certiorari denied 56 S.Ct. 691, 
297 U.S. 715, 80 L.Bd. 1001—Rus- 
sell V. Helner, C.C.AJ?a., 53 F,2d 
1009. affirmlng:, D.C., 45 F.2d 87:2— 
The Valmar, D.C.Pa., 38 F.Supp. 
618. 

Ariz.—^Arizona Fire Ins. Co. v. Bil- 
lingham, 205 P. 589, 23 Ariz. 508. 
Cal.—Ross V. Sweeters, 7 P.2d 384, 
119 Cal.App. 716. 

Ga.—Brenard Mfg. Co. v. Wlnn- 
Wilkes Drug Co., 120 S.B. 446, 31 
Ga.App. 200. 

Ind.—Zietlow v. Vickers, 181 N.E. 

376. 94 Ind.App. 455. 

La.—Hamill v. Moore, 193 So. 716. 
194 La. 486. 

Mass.—Potter v. Crocker, 142 NJE. 
838, 248 MAss. 327. 

Mich.—Pine Arts Corporation v. Ka- 
chins Pumiture Mfg. Co., 257 N.W. 
822, 269 Mich. 277—Brigr^Ts & Turi- 
vas V. Adjustable Table Co.. 189 
N.W. 66 . 219 Mich. 314—Zllwaukee 
Tp. V. Saglnaw Bay City Ry. Co.. 
181 N.-W. 37, 213 Mich. 61. 


1 Minn.—Nygaard v. Maeser Fur 
Farms, 237 N.W. 7. 183 Mlnn. 383. 

Mo.—Whittingrlon v. Westport Hotel 
Operating Co., 83 S.W.2d 963, 326 
Mo. 1117—Caldwell v. Barnsdall 
Reftning Corporation, App., 150 S. 
W.2d 604—Scbaelfer v. Reineke, 
App., 121 S.W.2d 213—Metropolitan 
Biscount Co. V. Indermuehle, 272 
S.W. 1037, 217 Mo.App. 326. 

Mont.—^Wilson v. Bavis, 108 P.2d 
149, 110 Mont. 356—Cheadle v. 

Bardwell, 26 P.2d 336, 95 Mont. 
299. 

N.J.—^Rogers v. McKenna, 124 A. 777, 
96 N,J.Bq. 386. 

N.C.—^Harris v. Slngletary, 137 S.E. 
724, l^S N.C. 583. 

Pa.—City of Philadelphia v. National 
Surety Co.. 173 A. ISI, 315 Pa. 356 
—Colonial Mfg. Co. v. Carideo, 16 
A.2d 731, 142 Pa.Super. 485—Ml- 
chael V. Stuher, 73 Pa-Super. 390— 
First Nat. Bank & Trust Co. of 
Bethlehem v. Shaffer, 18 Lehigh Co. 
L.J. 371, afBrmed 12 A.2d 916, 338 
Pa. 244. 

S.C.—Brabham v. Southern Express 
Co., 117 S.E. 368, 124 S.E. 368, cer¬ 
tiorari denied American Ry. Ex¬ 
press Co. V. Brabham. 43 S.Ct. 359, 
261 U.S. 614. 67 L.Ed. 827. 

S.D.—Blsaon v. BArmers Ins. Co. of 
Minnehaha County, 268 N.W. 698, 
64 S.B. 625—^Avery Co. v. Peterson, 
171 N.W. 204, 41 S.B. 442. 

Tenn.—^Wilson v. Wilson, 130 S.W.2d 
140, 28 Tenn.App. 244—^American 
Pruit Growers v. Hawkinson, 106 
S.W.2d 564, 21 TennJLpp. 127— 

Southern Coal Co. v, Smlth, 12 
Tenn.App. 408. 

Tex.—^Pederal Underwriters Ex- 
change v. Walker, Civ.App., 134 S. 
W.2d 388, eiTor granted—^Dow v. 
Leecraft, Civ-App., 248 S.W. 1088 
—^Mayhew & Isbell Lumber Co. v. 
Valley Wells Truck Growers' 
A 8 s'n, CIv.App., 21$ S.W. 225. 
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W^-Va.—^Kirkhart v. United Fuel Gas 
Co., 102 S.E. 806, 86 W.Va. 73. 

22 C.j. p 986 note 6. 

Subseqnent oral contract 
Wrltten contract, statlng terms of 
subsequent oral agreement sued on, 
was admissible as best evidence.— 
Ketehum v. Conneaut Lake Co., 163 
A. 534, 309 Pa. 224. 

Seceipted biU 

(1) Where automobile was stolen 
from garage and damaged, receipted 
bili from professional repairman was 
not inadmissible as not best evi¬ 
dence.—Byalos v. Matheson, 159 N.B. 
242, 328 111. 269, affirming 243 111. 
App. 60. 

(2) In action for excessive demur- 
rage charges paid, receipted freight 
bilis of connecting carrier, by which 
goods were shipped to reconsign- 
ment point after delay for which 
excessive charges were made, were 
held admissible as best evidence, 
where identifled by offleer of plain- 
tiff company as originais paid by 
it.—^Buschow Lumber Co. v. Union 
Pac. R. Co., 276 S.W. 409, 220 Mo. 
App. 743. 

Admissioxi not ezroneous 
Mo,—Heart of America Lumber Co. 
V. Wyatt Lumber Co-, 69 S.W.2d 
800, 227 Mo.App. 794. 

24. La.—Clay v. Liberty Industrlal 
Life Ins. Co., 157 So. 838—^Weis- 
man Ins. Agency v. Bass, 127 So. 
636, 14 La.App. 207. 

N.C.—^Union Indemnity Co. v. Perry, 
158 S.B. 560, 200 N.C. 765. 

Or.—^Pacific States Pire Ins. Co. v. 
C. Rowan Motor Co., 360 P. 441, 
122 Or. 665. 

S.C.—Greer v. Equitable Life Assur. 
Soc. of U. S., 185 S.E. 68, 180 S.C. 
162—^Legrande v. Legrande, 182 S. 
B. 432, 178 S.C. 230, 102 A.L.R. 
582. 

22 C.J. p 986 note 10. 
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SLppcars in applications for insurance,"® maps, stir- 
veys, and drawings.2« railroad tickets 27 or subscrip- 
tions,28 parol evidence thercof is inadmissible. A 
fortiori, thc writing must be produced where the 
contract is onc rcquircd by law to be in writing,- 
such as a contract to convey rcal estate or an in- 
tercst thcrein,20 or a conveyance or mortgage there- 
of, see infra § 796, 


However, where the matter to be proved is sim- 
ply that a contract was made, as distinet from its 
ternis or provisions, the best evidence rule does not 
apply even though such contract was in writing, but 
the fact may be proved by parol ,21 and where the 
tenns of a written contract are collateral to the 
issuc they may be proved by parol evidence without 
producing the writing or accounting for its ab- 
sencc .22 


Performancc of contract. Parol evidence is not 
admissiblc to show the performancc of a written 
contract according to its terms, unless the contract 
is lost or its absence is otherwise satisfactorily ex- 
plained;22 but this rule does not exclude parol evi¬ 


dence of what was actually done pursuant to a writ¬ 
ten contract,24 nor does it require the production 
of a written report of work done under a contract 
for public improvements, even though the report is 
required by law to be made, where the purpose of 
making the report is other than to preserve evidence 
of the work done.25 

(2) Requisites of Writing 

In order to exclude parol evidence of the terme of a 
contract It must appear that the parties actually reduced 
thelr contract to writing before exeeution or performanee. 
A supplemental parol agreement may be proved by parol 
evidence. 

In order to exclude parol evidence of the terms 
of a contract on the ground that there is written 
evidence thereof, it must appear that the parties or 
their authorized agents actually reduced the mate¬ 
ria! terms of the contract to writing and that the 
writing was intended to embody their agreement, 
for otherwise the contract stili rests in parol and 
may be proved by parol notwithstanding the exist- 
ence of a writing relating thereto,26 such as a mem- 


WliOTO eottbraet wonld paxpotrate 

In action on Insurance binder cov- 
erlng liability for damages result- 
ing from blasting, where Inaurer 
clalmed that Insurance did not cover 
such liability, insured could prove 
by parol evidence terms of his ap- 
plicatlon and character of protectlon 
insurer agreed to fumish knowing 
character of protectlon Insured de- 
sired, since if the contract did not 
fumish this protectlon, it was a 
fraud on plaintiff.—^Thompson-Cadil- 
lao Co. V. U. S. Casualty Co.. 40 P.2d 
170, ISO Wash. 481. 

imexa flaet U not Oisputed parol 
evidence Is admissible.—^Liegrrande v. 
Legrande, 182 S.E. 432, 178 S.C. 230, 
102 A.L..R. S82. 

Venus of poUey fixed by law 

It has been held that an Insurance 
poUcy ueed not be introduced in evi¬ 
dence, since the law fizes its terms. 
—Associated Employers^ Reciproca! 
V. Brown, Tex.Civ.App., 66 S.‘W.2d 
483, error dismissed. 

25. Miss.—Afro-American Sons and 
Daughters v. Webster, 161 So. 318, 
172 Sliss. 602. 

22 aJ. p 986 note 11. 

also 

Application for flre Insurance be- 
tng Inadmissible, because not at- 
tached to policy, parol evidence of 
contenta was ^so inadmissible.— 
American indenemity Co. v. Baldwin 
Kotor Co., Tex.Civ.App., 19 S.W.2d 
848, ezTor dismissed. 

2eL Pa.—^In re Change of Qrade & 
Orading;, Paving & Corbing of 


South Beatty St, Pittsburgh, 75 
Pa.Super. 145. 

22 aJ. P 987 note 12. 

Explanatozy testimony admissible 
Mo.—State ex rei. State Hlghway 
Commission v. Bengal, App., 124 
S,W.2d 687. 

27- Ala.—Central of Georgia R Co. 
V. Campbell, 64 So. 540, 10 Ala. 
App. 288. 

Utah.—^McCollum v. Southern Pac. 
Co., 88 P. 663, 31 Utah 494. 

28« Kan.—^Beeler v. Highland Univ. 

Co., 54 P. 296, 8 Kan.A. 89. 

22 C.J. p 987 note 14. 

22. N,Y .—^In re Bernard^s Estate, 26 
N.T.S.2d 767, 176 Misc. 132. 

sa Ala.—^Ricketts v. Birmlngham 
St R. Co., 5 So. 353, 85 Ala. 600. 
Tex.—^Jones v. Herring, Civ.App., 16 
S.W.2d 325, error dismissed. 

Bule not appUcable 

In an action for the breach of an 
agreement to sell real estate, where 
the statute of frauds was involved, 
and the case did not involve a lost 
Instrument the case did not come 
withln the rule concernlng second- 
ary evidence.—^Dilllngham v. Dahl- 
gren, 198 P. 882, 52 Cal.App. 322. 

31- Or.—Pacific States Flre Ins. Co. 
V. C. Rowan Motor Co., 260 P. 441, 
122 Or. 665. 

22 C.J. p 987 note 20. 

Boto 

Tex.—J. M. Radford Grocery Co. v. 
Estelllne State Bank, Clv.App., 66 
S.'W'.2d 1110, error dismissed. 
Ohsolc 

llt—Gold V. Rousso, 238 Ul.App. 427. 

718 


32. Ala.—^Hale v. Brown, 99 So. 645. 
211 Ala. 106. 

Ark.—^Dillinger v. Lee, 260 S.W. 332, 
158 Ark. 374. 

Ga.—Butts V. Maryland Casualty Co., 
184 S.E. 774, 52 Ga.App. 838. 

111.—Wolf V. People’s Bank, 265 111. 
App. 127. 

Miss.—^Tallahatchie Lumber Co. v. 
Cecll Lumber Co., 87 So. 449, 461, 
124 Miss. 897, clting Oozpus Juris. 
Tex.—Schebesta v. Stewart, Civ. 
App., 87 S.W.2d 781, error dis¬ 
missed. 

22 C.J. p 987 note 21. 

Contract not collateral to Insue 
Ark.—T. J. Eliis & Co. v. Parrell, 
225 S.W. 349, 146 Ark. 274. 

33. Minn.—^Dade v. Aetna Ins. Co., 
56 N.W. 48, 54 Mlnn. 336. 

22 C.J. p 987 note 17. 

34i Ind.—Lee v. Hilis, 66 Ind. 474. 

22 C.J. P 987 note 18. 

35. La.—Grady v. Desohry, 21 La 
Ann. 132. 

22 C.J. p 987 note 19. 

3a U.S.—^Marston v. Downing Co., 
C.C.A.Ga., 73 P.2d 94—Walker 
Grain Co. v. Blair Elevator Co., 
Tex., 264 P. 422, 166 C.C.A. 64. 

Ga—^Bley v. Reese, 165 S.E. 24, 171 
Ga 212. 

lowa—^Riggs V. Glsh, 206 N.W. 833, 
201 lowa 148. 

Mich.—^Jacob v. Gratlot Central Mar- 
ket Co., 255 N.W. 831, 267 Mich. 
262. 

Mo.—Cannon v. S. S. Eresge Co., 116 
S.W.2d 659, 233 Mo.App. 173. 
N.T.—J. & H. Goodwin v. DIngfelder, 
228 N.T.S. 23, 223 App.Div. 742. 
Ohlo.—Guardian Liife Ins. -Co. wf 
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orandum made by an agent who acted for one of 
the parties only^^ or whose agency was limited to 
bringing the parties together.38 Where the imme¬ 
diate issue is whether there is or was a writing 
cmbodying the contract, it is erroneous to exclude 
parol evidence bearing on that issue on the assump- 
tion that such a writing exists.39 

An oral promise made by one party in consider- 
ation of the execution of a written instrument by 
the other may be shown by parol evidence.^o Also 
a supplemental parol agreement may be proved by 
parol evidence.^i 

Parol evidence of a valid verbal contract is not 
excluded under the best evidence rule by the fact 
that the contract is reduced to writing after it has 

been executed or performed 42 

h. Letters ajid Telegrams 

Ordinarii/ parol evidence Is Inadmissible to prove the 
contents of a letter or telegram. 

As a general rule a letter is the best evidence of 
its own contents, and unless the letter itself is lost 
or its absence is explained, parol evidence of its 


contents is not admissible,43 but the fact that a let¬ 
ter was received may be shown by parol in order 
to lay the foundation for the introduction of the 
letter in evidence.44 Parol evidence is admissible 
where it is sought to prove the mere fact that a let¬ 
ter was written, and the fact is not an issue but 
only collaterally involved,45 and even the contents 
of a letter may be proved by parol where its con¬ 
tents are not in issue.46 

Telegrams* The best evidence of the contents of 
a telegram is the original message itself, and parol 
evidence of the contents of the message is admis- 
sible only where the original writing is lost or its 
absence is otherwise satisfactorily explained,47 but 
in order that this rule may apply it must be shown 
that the message delivered to the operator was in 
writing, for as many telegrams are communicated 
orally by the sender to the operator the court can- 
not assume without proof that, in any particular 
case, the telegram was delivered to the operator in 
wTiting.48 So also parol evidence is clearly admis¬ 
sible to prove the message actually delivered to the 
addressee, where it appears that, after transmis- 


Amerlca v. Veser, 190 N.E. 405, 128 
OWo St. 200. 

g c.—^Vlrginla-Carolina Chemical Co. 
‘v. Moore. 89 S.B. 346, 61 S.C. 166. 
Tex.'— Missouri State Life Ins. Co. v. 

Woodson, Civ.App., 266 S.W. 988. 
W'ash.—^Meacham v. Diogruardi, 8 P. 

2d 293, 166 Wash. 684. 

22 C.J. p 987 note 22. 

37. Mass.— Tisdale v. Harris, 20 
Pick. 9. 

22 C.J. p 987 note 23. 

38. N.T.—^Aguiree v. Allen, 10 Barh. 
74, affirmed 7 N.T. 643, Seld. 35. 

39. Mich.—^Kalamazoo Novelty Mfg. 
Works V. Macalister, 40 Mich. 84. 

Pa.—Shughart v. Moore, 78 Pa. 
469. 

22 C.J. p 988 note 26. 

41. Tex.—Banner 011 & Gas Co. v. 
Gordon, Civ-App., 235 S.W. 945, 
dismissed for want of jurisdiction. 

42. N.T.—^Amies v. Wesnofske, 174 
N.B. 436, 256 N.T. 166, 73 A.L..R. 
918, reversing 248 N.T.S. 886, 230 
App.Div. 761. 

22 C.J. p 988 note 27. 

43. Ala.—Sheehan v. Wilmot, 105 
So. 909, 213 Ala. 687—Gk)odwin v. 
Riddle, 85 So. 483, 204 Ala. 216. 

CaL—^Pirst Nat. Bank v. De Moulia, 
206 P. 92, 56 Cal.App. 813. 

Ga.—^Electric Paint & Varnish Co. v. 
Lunsford, 193 S.E. 277, 58 Ga.App. 
270. 

Kan.—^Motor Car Sales Co. v. Brown, 
223 P. 309, 115 Kan. 344—Care/ v. 
Lewls, 202 P. 687, 110 Kan. 66. 
Ky.—Keystone Gas Co. v. Allen, 14 
S.W.2d 165, 227 Ky. 801—Staples 


V. Continental Ins. Co. of New 
Tork, 5 S.W.2d 26'5, 268, 223 Ky. 
842, citing Cozpus Jnzls—Baird & 
Williams V. Pewitt, 227 S.W. 297, 
190 Ky. 323. 

Mass.—Pauli V. Radio, 200 N.B. 401, 
293 Mass. 521. 

Mo.—^Plndley v. Johnson, 142 S.W.2d 
61—Brandtjen & Kluge v. Hunter, 
App., 145 S.W.2d 1009—^McCartney 
V. Taylor Alrcraft Co., App., 140 
S.W.2d 95. 

N-J.—^Koch V. Franklln Mortgage & 
Tltle Guaranty Co., 176 A. 723, 
13 N.J.Misc. 139, affirmed 181 A. 
219, 115 NJ.Law 562. 

N.T,—^Pedro y Seltzer, Inc. v. Brlvio, 
180 N.T.S. 706, 191 App.Div. 110. 
N.C.—^Mahoney-Jones Co. v. Osbome, j 
127 S,B. 633, 189 N.G 446. ! 

R.L—GalUvan v. C/Donnell, 171 A. 

911, 54 R.I, 194. j 

Tex.—Service Mut. Ins. Co. of Texas 
V. White, Civ,App., 188 S.W-2d 
273, error refused—^Laster v. Texas 
Mut. Life Ins. Ass^n, Civ.App., 86 
S.W.2d 842, error dismissed—^Fow- 
ler V. Hardee, Clv.App., 16 S.W,2d 
164 —Tarwater v. Donley County 
State Bank, Civ.App., 277 S.W. 176. 
W.Va.—^Dalton v. Martin, 136 S.E. 
47, 102 W.Va. 695. 

Wis.—Jones v. Citlzens' Savings & 
Trust Co., 171 N.W, 648, 168 Wis. 
646. 

22 C.J. p 988 note 31. 

WhereahoiLts of person 

It is not competent to prove the 
whereabouts of a person at a par¬ 
ticular time hy testimony as to the 
fact that a letter had been received 
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from him from a particular place 
at such time, but the letter itself 
with the envelope and postmark 
should be introduc ed.—^Hunter v. 
Hanson, 151 lll.App. 446. 

Weight of paxol evidsnoe 
Parol evidence as to contents of 
letter, which is Itself not in evi¬ 
dence, may possess probative value 
sufficient to establish contents of 
letter.—Sinclair Reflning Co. v. Gid- 
dens, 187 S.E. 201, 54 Ga.App. 69. 

44. Miss.—^Baldrldge v. Strlbling. 57 
So. 658, 101 Miss. 666. 

Becelpi; presnmed 

Receipt of letters properly ad- 
dressed and having reguisite postage 
is presumed, but this does not abro¬ 
gate best evidence rule as to proof 
of such letters.—^Mahoney-Jones Co. 
V. Osborne, 127 S.E. 633, 189 N.C. 
445. 

45w Ga—Hali v. Slmmons, 179 S.E. 

272, 60 GaApp. €34. 

22 C.J. P 989 note 34, 

461 N.T.—Griswold v. Leamed, 9 
N.T.St. 242. 

N.C.—State v. Hayes, 60 S.B. 623, 
138 N.C. 660. 

47. 111.—Ginsberg v. GInsberg, 198 
N.E. 432, 361 111. 499. 

22 C.J. P 989 note 36. 

I Ezoeption where collaterally Involved 
Md.—^American Pldellty Co. of Mont- 
pelier, Vt., v. State, 109 A. 99, 136 
Md. 326. 

4B. Ind.—Terre Haute & I. R. Co. 
V. Stockwell, 20 N.E. 650, 118 Ind. 
98. 

22 C.J. P 989 note 87. 
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sion, thc messaffc was dclivcred to liim orally with- 
out bcin^r rcduced to wTiting:.^® The mere fact of 
thc delivcry of a telcfrram for transmission, as dis¬ 
tinet from thc contents thercof, may be proved by 
parol evidence without accounting for the writing,^^ 
and it has also been held that, 'svherc copies of tel- 
egrams relating to a matter about which there is 
no controversy have been filcd on notice, it is prop- 
cr to permit the operator who received the tele- 
grams to state them, when such statement does not 
materially differ from the copies filed.^^ 

c. Notices 

The contents of a written notice cannot be proved 
by parol evidence uniess Its absence is satlsfaetoriiy ex- 
plafned. 

WTiile the contents of a notice ordinarily cannot 
be proved by parol evidence, uniess the document it- 
self is lost or its absence is satisfactorily ex- 
plained,**»2 except where the notice is collateral to 
the issue or is unimportant and not likely to have 
been preserved,53 it has been held that the contents 
of a written notice of the dishonor of a note may 
be proved by parol and the fact that notice was 
given or received may be proved by parol without 


accounting for the absence of the writing,55 gspe- 
cially where the notice is not in issue but is merely 
collaterally involved.®» 

Reqidrcment of writing, Where a notice or no¬ 
tice and demand are required by law to be in writ¬ 
ing and constitute an essential element of the right 
of action, so that without proof thereof the action 
cannot be maintained, the best evidence rule applies 
to make the writing primary evidence, and parol or 
other secondary evidence is not admissible until a 
proper foundation has been laid for its introduc- 
tion.57 

(L Accounta and Books of Account 

Parol evidence Is ordinarily inadmissible to prove 
written accounts or books of account, but the rule does 
not exclude parol evidence given by a witness whose tes- 
timony Is founded on personal knowledge independent of 
the books. 

As a general rule original written accounts and 
books of account are the best evidence of the mat- 
ters they contain, and uniess they are lost or their 
absence is otherwise satisfactorily explained their 
contents cannot be proved by parol but it has' 
been held that parol evidence is admissible to show 


49. Vt.—Durkee v. Vermont Cent, 

R. Co., 29 Vt. 127. 

50. Ind,—^W^estern Union Tei. Co. v, 
Cline. 35 X.E. 564. 8 Ind.App. 361. 

22 CJ. p 9S9 note 39. 

51. Tex.—International & G. N. R. 
Co. V. Prince, 14 S.W. 171, 77 Tex. 
560, 19 Am.S.R. 795, followed in 
International & G. N. R. Co. v. 
Cock. 14 S.W. 242. 

52« Ark.—Courtney y. G. A. Linaker 
Co.. 293 S.W. 723, 173 Ark. 777. 
Ga.—LIghtfoot V. Head & Cain, 107 

S. E;. 609, 27 Oa.App. 148. 

111.—^New Stauton Coal Co. v. Indus- 
trial Commission, 136 N.R 782, 304 
111. 613. 

Ky.—Bo^gess v. Insurance Co. of 
Korth America. 31 S.W.2d 899, 235 
Ky. M$. 

22 C.J. p 989 note 41. 

sa X.C.—Jones v. Call, 93 X.C. 170. 

22 C.J. p 989 note 42. 

54. N.J.—Burgess v. Vreeland, 24 
N.J.Law 71, 59 Am.D. 408. 

N.Y,—Paton V. Lent, 11 N.T.Super. 
231. 

55« lowa.—^Peterson v. Johnson, 212 
N.W. 138, 205 lowa 16. 

23 C.J. p 989 note 43. 

Pxoof by intxodncixLsr aotioe 

Tex.—St, Louis Southwestem Ry. Co. 
of Texas v. Seale & Jones, Civ. 
App., 247 S,W. 883, modifted on 
other grouuds^ C!om.App., 267 S.W. 
676. 

IPostlag of notless 

Parol evidence is admissible to 
prove posting of notices. j 


lowa.—Peterson v. Johnson, 212 JT. 

W. 138, 205 lowa 16. 

Ohio.—State v. Hali, 13 Ohio App. 
3f0. 

22 C.J. p 989 note 43 ta]. 

56- Ala.—Polly V. McCall, 37 Ala. 

20 . 

Mo.—^Toung V. Keller, 16 Mo.App. 
550. 

57- Ga.—Western Union Tei. Co. v. 
Bates, 20 S.B. 639, 93 Ga. 352. 

22 C.J. p 989 note 45. 

sa U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rei. and 
to Use of Stormfeltz, C.C.A.Mo., 
105 F.2d 496—Natlonal-Ben Frank- 
lin Pire Ins. Co. v. Stuckey, C.CA. 
Ga., 86 F.2d 175—St- Joseph Loan 
& Trust Co, V. Studebaker Corpora¬ 
tion, aC.A-Ind., 66 F.2d 151, cer¬ 
tiorari denied 54 S.Ct. 209, 290 U.S. 
699, 78 L.Ed. 601—In re Wllson, C. 

C. A.I11., 16 P.2d 177—The Erma S., 

D. C.Pla., 14 P.2d 696. 

Ala.—^Powell v. Pickett, 121 So. 23, 
219 Ala. 18—Solomon v. Rogers, 98 
So. 370, 210 Ala- 423—^Americaji 
Ry. Express Co. v. Stanley, 92 So, 
642, 207 Ala. 380. 

Cal.—Todd v. Lyon, 202 P. 899, 55 
Cal.App. 67—Goatman v. Puller, 
195 P. 256, 50 CaLApp. 403. 

Conn.—^Lentine v. McAvoy, 136 A. 76, 
105 Conn. 528. 

Ga.—Cook V. Powell, 129 S.B. 546, 
160 Gsl 831—^Wllliamson-Inman & 
Co. V. Thompson, 187 S.E. 134, SS 
Ga.App. 821—^Nix ▼. Armour Per- | 
tillzer Works, 151 S.B. 661, 40 Ga. I 
App. 745. I 


111. — ^Rothschlld V. Sabath, 17 N.B. 
2d 354, 297 Ill.App. 638—Hochs- 
child V. Goddard Tool Co., 233 III. 
App. 56. 

Ind.—^Bqultable Life Assur. Soc. of 
the U. S. V. Campbell, 150 N.B. 
31, 86 Ind.App. 450, rehearing de¬ 
nied 161 N.E. 682, 8'6 Ind.App. 460. 
lowa.—^Varga v. U. S. Pidelity 
Guaranty Co., 245 N.W. 766, 216 
lowa 499—M. Shiloff Grocery Co. 
V. Bberline, 202 N.W. 86, 199 lowa 
562—Coad v. Pennaylvania Ry. Co., 
175 N.W. 344, 187 lowa 1026. 
Kan.—Sheperdson v. Storrs, 217 P. 
290, 114 Kan. 148. 

Ky.—^Harlan Coal & Coke Co. v. Di~ 
vidson, 262 S.W. 936, 203 Ky. 580. 
Miss,—Patherree v. Griffln, 121 So. 
119, 163 Miss. 570—Smith v. Chl- 
cago Portrait Co., 82 So. 145, 120 
Miss. 277. 

Mo.—Isreal v. Panchon & Marco, 
App., 68 S.W.2d 774—Roland v. 
Gassman, App., 44 S.W.2d 658. 
N.Y.—Lans v. Stern, 190 N.Y.S. 770. 
Okl.—Batchelder v. Minks, 189 P. 
194, 78 Okl. 149. 

Pa.—Crunden Martin Mfg. Co. v, 
Turner, 129 A. 680, 283 Pa. 646— 
Muncey v. Puilman Taxi Service 
Co., 112 A. 30, 269 Pa. 97—Wood- 
ling V. Holshue, 14 Northumb.Leg. 
J. 301. 

R. I.—^Edward Wilklnson & Co, v. 
Universal Safety Ash Tray Co., 
133 A. 658. 

S. C.—W. T. Rawlelgh Co. v. Thomp¬ 
son, 114 S.E. 702, 122 S.C. 43. 

Tex.—J. B. Eamest & Co. v. Word, 
Com.App., 162 S.W,2d 325, revers- 
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that a particular fact does not appear in a book, 
or to show whether or not certain books contained 
a certam entry;^» and the nile is also subject to 
qualification where it is necessary to prove the re- 
sults of the examination of voluminous books, as 


shown supra § 789. The nile does not apply to ex¬ 
clude parol evidcnce given by witnesses whose tes- 
timony is founded on their pcrsonal knowledge in- 
dependent of the books;®® and where persons who 
can give such independent testimony are available 


Inff Word v. J. E. Earnest & Co.. 
Civ.App., 12® S.W.2d 833—Thomp¬ 
son V. Prince. Civ.App., 126 S.W. 
2d 674, error refused. 

_Sykes v. Brown, 169 S.E. 202, 

156 Va. 881. 

‘Yyjg^_-P£Lschke v. Stoller, 207 N.W^. 

704, 189 Wis. 348. 

22 C.J. P ®89 note 46. 

Wkere "books ia coart 
In action for rent, trled on coun- 
terclaim for loss caused by defec¬ 
tive heating piant, permitting de¬ 
fendant to testify from memoran¬ 
dum taken from his original books, 
whlch were in court, was held not 
error.—^Levy v. Hampton, 130 A. 636, 
3 N.J.Misc. 1050. 

Ezplanatory evideace 
The admlsslon of testimony as to 
the purpose and meaningr of an en- 
try of a speclfled amount on a com- 
pany^s ledger, and whether It re- 
ferred to an amount received on a 
fleri facias, was held not objectlon- 
ahle on the ground that the wrltlng 
was the best evidence.—^Ward v. 
Speer, 111 S.E. 411, 163 Ga. 29. 

parol evldeaoe of uargla of proflt 
on cash sales held admlssible, in 
action on flre policy, to prove loss.— 
Massachusetts Flre & Marine Ins. 
Co. V. Schneider, C.C.A.Ga., 28 F.2d 
658, certiorari denled 49 S.Ct, 264, 
279 U.S. 844, 73 UEd. 989. 

Svldeace ccoisidered 

(1) Whlle testimony respecting 
entrles In books of account should 
have been excluded, court wlll ceust 
accounts between parties, where de¬ 
fendant, after objecting to such tes¬ 
timony, invoked resuit of examina¬ 
tion by himself of such books.— 
Brookfleld Co. v. Mart, 10 P.2d 694, 
139 Or. 496. 

(2) Admission of accQunt of ten 
distinet items and checks represent- 
Ing loans of former employee to Cor¬ 
poration was held not obnoxious to 
best evidence rule.—Bland v. Para- 
dice Colonization Co., La.App., 146 
So. 778. 

(3) Where a stenographer made 
out certificates as to analysis of 
cotton seed from the books in the 
laboratory, and the correetness of 
the contents of the certificates was 
authenticated by an examination un¬ 
der oath of the person who made 
the analysis, who had personal 
knowledge of the correetness of the 
certificates, the certificates were 
properly admltted in evidence over 
the objection that they were not 
the original certificates and that the 
books in the laboratory contained 
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the original and the best evidence.— 
Harris, Cortner & Co. v. Union Cot¬ 
ton Oil Co., 94 So. 559, 208 Ala. 535. 

(4) In an action on a note given 
by one copartner to another, where 
it was asserted that over fifty 
thousand dollars had been charged 
to the payee copartner for which the 
maker had not accounted, and drafts 
and checks claimed to have been 
charged to the payee's account were 
introduced In connection with the 
payee*s testimony, the entire bank 
account of the payee was admissi- 
ble, despite the contentlon that it 
was not the best evidence, to show 
that checks and drafts were not 
charged to his account as claimed. 
—Gray v. Stolley, Tex.Civ.App.. 230 
S-W. 866. 

Evidence held admlssible as best 
that could be obtained. 

U.S.—^Lumbermen's Mut. Ins. Co. of 
Mansfield, Ohio, v. Johnson L»um- 
ber Co., C.C.A.Ga., 63 P.2d 940. 
Mo.—State ex rei. and to Use of 
Mlssouri Poultry & Game Co. v. 
Nolte, App.. 229 S.W. 273. 

59. Me.—^Waldron v. Prlest, 51 A. 
235, 96 Me. 36. 

22 C.J. p 990 notes 47, 48. 

Proof of negative generally see su¬ 
pra § 790. 

Xn Qeorgla 

(1) The rule stated in the text has 
been applied.—^Perry v. Camilla Cot¬ 
ton Oil & Pertilizer Co., 111 S.E. 823, 
28 Ga.App. 612. 

(2) However, it has also been held 
that parol evidence is not admlssible 
to Show what books of account do 
not contain.—^IsTix v. Armour Pertil¬ 
izer Works, 161 S.E. 661, 40 6a.App. 
746—22 C.J. p 1018 note 91. 

60. Cal.—^Feder v. Bryson, 295 P. 
546, 111 Cal.App. 448—^Edwards v. 
Califomla Sweet Potato Corpora¬ 
tion, 286 P. 733, 104 CaLApp. 715— 
Maguire v. Cunningham, 222 P. 
838, 64 CaLApp. 536. 

Conn.—^Venezia v. Town of Pairfield, 
172 A. 90, 118 Conn. 326, 

D C.—^New Arcade Co. v. Owens, 268 
p. 965, 49 App.D.C. 66. 

Ga,—^Payne v. Pranklin County, 116 
S.E. 627, 165 Ga. 219—Mayor and 
Councll of Buford v. Medley, 197 
S.E. 494, 68 Ga.App. 48—^Villa Rica 
Mfg. Co. V. General American Life 
Ins. Co., 190 S,E. 49, 55 Ga.App. 
328—Samples v. Ashley, 179 S.E. 
745, 51 GaApp. 109—^Bennett v. 
Danforth, 137 S.E. 285, 36 Ga.App. 
466—^Booth V, Schmoller & Mueller 
Piano Co., 122 S.B. 636, 32 Ga-App, 
36. 


Idaho.—^McComick & Co., Bankers. 
V. Tolmie Bros., 243 P. 355, 42 
Idaho l—^Ashley & Rumelin, Bank¬ 
ers. V. Brady, 238 P. 314, 41 Idaho 
160. 

111.—Xorth American Life Ins. Co. 
V. Colonial Trust & Savings Bank, 
236 Ill.App. 4C4. 

Me.—Mansfield v. Gushee, 114 A. 296, 
120 Me. 333. 

Mass.—^Koski v. Haskins, 128 N.E, 
427. 236 Mass. 346. 

Mich.—^New Jersey Title Guarantee 
& Trust Co. v. McGrath, 214 K.W, 
195, 197, 339 Mich. 404, quoting 
Corpus Juris—McCulloch v. Von 
Zellen, 187 N.W. 360, 218 Mich. 
278. 

Minn.—Larson v. Cltizens* State 
Bank of Westbrook, 172 N.W. 126, 
142 Minn. 334. 

Mo.—Miller v. Great American Ins. 
Co. of New York, App., 61 S.W. 
2d 205—Craighead v. Roberts, 
App., 263 S.W. 536. 

N.J.—Ackerman v. Somerset Bus 
Co., 174 A- 343, 12 N.J.Misc. 660. 
N.M.—Rarey v. McAdoo, 206 P. 731, 
28 N.M. 14. 

Okl.—Penner v. International Har- 
vester Co. of America, 41 P.2d 
843, 171 OkL 41—Guest v. Sham- 
burger, 251 P. 97, 120 Okl. 164. 

Or.—^Dockery v. Gardner, 15 P.2d 
481, 141 Or. 64. 

Pa.—^Perry v. Ryback, 153 A. 770, 
302 Pa. 559—Vondersmith v. 
Kloidt, 17 A.2d 706, 143 Pa.Super. 
170—Barr v. Walsh, 86 Pa.Super. 
584—In re Croushore’s Estate, 79 
Pa.Super. 286. 

Tex.—Interstate Electric Co. v. Rob- 
erts-Christian Electric Co., Civ. 
App., 82 S.W.2d 1070, 1072, citing 
Oozpns Juris—Salinas v. Salinas, 
Civ.App., 77 S.W.2d 568, error dls- 
missed—Sunshine Oil Corporation 
V. Dooley, Civ.App., 238 S.W. 367- 
Wash.—Schultz v. Wells Butchers" 
Supply Co., 275 P. 737, 161 Wash. 
382. 

22 C.J. p 990 note 60. 

Proof of moohanic^s lien 
Where a statute subjectlng build- 
ings to liens for debts contracted for 
materials fumished therefor does 
not prescribe the kind of evidence 
necessary to prove that the debt 
was contracted, the delivery of the 
material or the performance of labor 
may be proved by parol, although 
custom and convenience has intro- 
^duced the practice of using the orig¬ 
inal books of entry, supported by 
the oath of the party to substantiate 
such charges.—Churoh v. Davis, 9 
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and can readily be callcd as witnesses, or do in 
fact testify, the books of account are frequently 
excludcd as being inferior evidence, especially where 
such pcrsons made the book entries containing the 
facts to bc proved.®^ Also books of account are 
best evidence only of what the books contain, and 
it has been hcld that a party may explain, contra¬ 
dicta or supplement an account as shown by books 
by competent evidence.®^ 

ParoI evidence is admissible to prove matters 
where no record thereof was kept in books.®^ 

e. Bules of Bailroad Oompamee 

Ordinarily paroI evidence is not admissible to prove 
the written or printed orders, ruies, or refluiatlons of 
a raitroad company. 

The written or printed orders, rules, or regula- 
tions of a railroad company concerning the man- 
agemcnt and ninning of its trains and the duties of 
its employees cannot be proved by parol evidence 
without accounting for failure to produce the reg- 
ulations, etc., themselves unless the witness is 
able to state w^hat such orders, rules, or regulations 
are, on his own personal knowledge and recollec- 
tion, independent of the written or printed evidence 
thereof,®® or unless the rules are only collaterally 


involved.®® Parol evidence is not excluded where 
it does not appear that any written or printed rules 
exist, or where it is shown that the rules in ques- 
tion were not written or printed,®*^ but where it 
appeared that one railroad company was managed 
by another it has been presumed that there was an 
order or resolution of the latter extending its print¬ 
ed rules and regulations over the operation of the 
former.®® The fact that certain rules were not in 
force on a given date and had not then been put 
into the hands of the employees is susceptible of 
proof by the testimony of any one cognizant of the 
fact;®® and on the question as to what was actually 
done, as distinet from what the rules or regulations 
required, parol evidence is competent.^® 

f. Photographs 

Generally parol evidence Is Inadmissible to prove 
what is shown by a photograph, but there is some con- 
trary authority with respect to X-rays. 

An ordinary photograph is the best evidence of 
what is shown thereby, and parol evidence on the 
subject is not admissible without accounting for 
failure to produce the photograph itself.*^^ While 
it is usually considered that the same rule applies 
to X-ray photographs,in some cases expert tes¬ 
timony as to what X-rays showed was held prop- 


Watts, Pa., 304—40 C.J. P 463 note 
37. 

Statate not exclTudve 
A statute providing for admlsslon 
Jn evidence of entries In books of 
account under certain circumstances, 
is not exclusive.—^Hawklns v. Cen¬ 
tral Poundry Co., 50 P.2d 685, 174 
Okl. 397—Howerton v. Joplin Sup- 
ply Co., 232 P. 104, 105 Okl. 171. 

WlisKs iufoxmstioiL irleanad, from 
-books themselves, testimony is not 
admissible. 

N.J.—Welsbond v. Schults, 126 A, 
663, 2 N.J.Misc. 1132. 

Tenn.—^Equitable Trust Co. v. Cen¬ 
tral Trust Co., 239 S.W. 171, 146 
Tenn. 148. 

61. U.S.—^R. Hoe & Co. v. Commls- 
sioner of Intemal Bevenue, C.C.A., 
30 P.2d 630. 

Cal.—^Argue v. Monte Hegrio Coido- 
ration, 2 P.2d 54, 115 CaLApp. 575. 
Ga.—^Dizon y. Sol Lioeb Co., 120 S.El 
31, 31 Ga.App. 165. 

22 C.J. p 991 note 51. 

62. Okl.—^Antrlm Lumber Co. v. 
SneU, 36 P.2d 920. 169 Okl. 314. 

63; U.S.—^National-Ben Franklln 
Pire Ins. Co. v. Stuckey, C.C.A. 
Ga., 86 F.2d 175—Hoopes Bros. & 
Thomas Co. v. Trower, C.C.A.Pa., 
63 F.2d 259. 

Mont—Flint Creek Lodge No. 11, A. 
F. & A. M., v. Brown, 264 P. 394, 
81 Mont. 673. 


64. U.S.—Schroble v. Lehigh Valley 

R. Co.. aC.A.N.Y., 62 F.2d 993. 

Ala.—^Louisville & N. R. Co. v. Harp- 
er, 83 So. 142, 203 Ala. 398. 

Cal,—^Wilson v. Atebison, T. & S. F. 
Ry. Co., 46 P,2d 372, 6 Cal.App. 
2d 735. 

111.—^Franks v. Baltimore & O. S. W. 

R. Co., 269 I11.APP. 129. 

Tex.—^Torres v. Kansas City, M. & 
O. Ry. Co. of Texas. Civ.App., 35 

S. W.2d 229, 230, citing Corpns 

Jnzls. 

22 C.J. p 992 note 56. 

Schedules reQ.nired by Ivw 
Neb.—Rose v. Chicago & N. W. Ry. 
Co., 197 N.W. 962, 111 Neb. 783. 

65. N.T.—^Devoe v. New Tork Cent., 
etc., R. Co., 66 N.BL 568, 174 N.T. 
1, reversing 75 N.T.S. 136, 70 App. 
Div. 495. 

66. N.T.—Oldenburg v. New Tork 
Cent., etc., R. Co., 9 N.T.S. 419, 
422, afflrmed 11 N.T.S. 689. 

22 C.J. p 992 note 58. 

67. Ind.—Pittsburgh, C., C. & St. L. 
R. Co. V. Martin, 61 N.B. 229, 167 
Ind. 216. 

22 C.J. p 992 note 59. 

68; Ind.—Cincinnati, H. & D. R. Co. 
v. McMullen, 20 N.B. 287, 117 Ind. 
439, 10 Am.S.R. 67. 

166. Pa.—Bougherty v. Philadelphia 
1 & R. R. Co., 33 A. 340, 171 Pa. 

I 457. 

i 22 aJ. P 992 note 61. 
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70. Ky.—Cincinnati, N. O. & T. P. 
R. Co. V. Jones, 197 S.W. 932, 177 
Ky. 485. 

71. N.T.—Marlon v. B. G. Coon 
Constr. Co., 141 N.T.S. 647, 167 
App.Div. 95, afflrmed 110 N.E. 444, 
216 N.T. 178. 

As evUlenoe of faots shown. 

Where the accuracy and authen- 
ticity of photogrraphs of the railroad 
and Street car tracks and surround- 
ingrs at the place of an accident were 
not questioned, it was error to ex¬ 
clude them on the ground that the 
situatlon was hetter described by the 
evidence.—^MeCrotty v. Baltimore & 
O. S. W. R. Co., 223 IlLApp. 390. 
Effect of photograph 
Refusal to permit expert to an- 
swer question respectlng his testi¬ 
mony after examinlng picture of 
kidneys in Standard medical work, 
on ground picture was best evidence 
was not error.—^Klrkpatrlck v. 
Wells, 6 S.W.2d 691. 319 Mo. 1040. 

72. U.S.—Gay v. U. S., C.C.A.I11., 
118 F.2d 160. 

lowa.—^Daniels v. lowa City, 183 N. 
W. 416, 191 lowa 811—Lang v. 
Marshalltown Llght, Power & Ry. 
Co., 170 N.W. 463, 185 lowa 940. 
N.T.—Gursslin v. Helenboldt, 21 N. 

T.S.2d 269, 259 App.Div. 1064. 
Okl.—Patrick & Tlllman v. Matkln, 
7 P.2d 414, 154 Okl. 232. 

W.Va.—Neill v. Fldelity Mut Life 
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crly adniitted,73 especially where no demand was 
jnade for the production of the X-rays/^ and it 
has also been considered that such photographs are 
not within the rule, and that the opinion of experts 
as to what they show is the best evidence,*^® and 
that X-rays are admissible as evidence only when 
supported by the testimony of the person taking 
them or an expert who knew them to show accu- 
rately the tnie condition of the object represented 
therehy.*^® Of course, testimony as to actual con- 
ditions, based on the witness* personal knowledge 
cannot be excluded on an objection that an X-ray 
photograph is the best evidence.77 

g. Other Writiii«s 

The best evidence rule has been applled to many 
other wrltlngs. 


The best evidence rule has been applied to vari- 
ous other writings and, uniess the absence of the 
writing is satisfactorily explained, parol evidence 
has been held inadmissible to provc the contents of, 
among other instruments, assignments,78 bilis,79 bilis 
of lading,®o bonds,®i and wills .^2 Also, the nile has 
been held to exclude parol evidence of the contents 
of checks, drafts, or promissory notes,S3 plans,®^ 
memoranda,®® estimates,®® the filing of a claim,®7 
or Standard life tables.®® 

In addition thereto, parol evidence has been held 
inadmissible to prove the rating of a person on the 


Ins. Co., 196 S.B. 860, 119 W.Va. 
694« 

22 C.J. P 992 note 64. 

Coipus Otixia haa beea olted. in a 
case which held that evidence as to 
what X-rays showed should have 
been admitted, the record showingr 
that the photographs themselves 
could not he produced.—^American 
Nat. Ins. Co. v. Points, Tex.CivJ^pp., 
81 S.W.2d 762. 766. 

73. Tex.— Federal Underwrlters Bx- 
change v. Ener, CIv.App., 126 S.W. 
2d 769, error dlsmissed, judgment 
correot. 

VA N.T.—^Marlon v. B. G. Coon 
Constr, Co.. 141 N.Y.S. 647. 157 
App.Div. 95, afflrmed 110 N.B. 444, 
216 N.T. 178. 

75 , Or.—Vale v. Camphell, 263 P- 
400, 401, 123 Or, 632, citing Corpns 
Juris. 

Tex._^Maryland Casualty Co, v. 

Dlcken, Civ.App., 80 S.'W.2d 800, 
error dlsmissed. 

Badlographs 

Ind.—Lafayette St, Ky. v. XTllrich, 
168 N.B. 709, 92 Ind.App. 202, 

denying rehearing 166 N.B. 267, 
92 IndA^pp. 202. 

76. Or.—Vale v. Campbell, 263 P. 
400, 123 Or. 632. 

77, Ky.—^Bolar v. Brownlng, 181 S, 
W. 1109, 168 Ky. 273. 

Mo.—Boyle v. Bunting Hardware 
Co., App., 238 S.W. 166. 

78. Cal.—Mutual Building & Loan 
Ass’n of Long Beach v. Corum, 60 
P.2d 316, 16 Cal.App.2d 212. 

lowa.—Harvey v. Phillips, 186 N.W. 
910, 193 lowa 231. 

Mo.—^Pord V. Wabash Ry. Co., 300 
S.W. 769, 318 Mo. 723, afflrming, 
App., 266 S.W. 1032—^Plper v. 
Wayne Mfg. Co., App., 263 S.W. 
437. 

N.T.—Pedro y Seltzer, Ino., v. Bri- 
▼io, 180 N.T.S. 706, 191 App.Div. 
110—Schack v, Wormser, 186 N.T. 
S. 580. 


S.C.—Caln V. Whitlock, 182 S.B. 752, 
178 S.C. 289. 

Tex.—^U. S. Pidelity & Guaranty Co. 
V. Henderson County, Clv.App., 
263 S.W. 835, afflrmed,' ComApp., 
276 S.W 203, in which motion for 
rehearing is ovemiled 276 S.W. 
1119. 

6 C.J. p 1019 note 33—22 C.J. p 988 
note 29. 

Bnle sot appUcable 
Assignee of open account may tes- 
tlfy in suit thereon that he owns 
account as shown by assignment, 
where record of assignment was in 
evidence.—Sykes v. Caldwell, Tex 
Civ.App.. 282 S.W. 282. 

Blanbs iUled ix 

It has also been held improper 
to admit an assignment in which 
blanks had been filled in, under a 
written power of attomey, without 
producing the power.—Wabash R. 
Co. V. Meyer, 119 IlLApp. 104—22 
C.J. p 988 note 30. 

79- Pa.—^Hindman v. Plttsburgh 
Trust Co., 109 A. 876, 266 Pa. 204. 

80. 111.—^Wood & Co. v. nimois 
Cent. R. Co., 240 IlLApp. 6. 

Pa.—Slms V. Pennsylvania R. Co., 
123 A, 676, 679, 279 Px 111, citlng 
Corpus Juris. 

22 C.J. p 991 note 63. 

Glaixu for shortagu or ovexchaxg^e 
A witness who made out bilis of 
ladlng or shipping receipts may not 
state their contents nor testify that 
the shlpment was such as the pa- 
per described, uniess it be in a case 
where elther shipper or consignee are 
impleading the carrier for shortage 
or overcharge,—Coad v. Pennsylvania 
Ry. Co., 176 N.W. 344, 187 lowa 1025. 

81. Cal.—^Equitahle Trust Co. of 
New Tork v, Western Land & 
Power Co., 176 P. 876, 88 CaLApp. 
635. 

Gx—James v. Hudson, 162 SJEL 829, 
170 Gx 321. 

22 C.J. p 988 note 28. 
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82. Ky.—Clark*8 Adm’x v. Callahan, 
288 S.W. 301, 216 Ky. 674. 

N.C.—^B^wcett V. Fawcett, 132 S.E. 
796, 191 N.C. 679. 

Ohio.—Raymond v. Hearon, 164 N.E. 

644, 30 Ohlo App. 184. 

22 C.J. p 991 note 52. 

Pormer wUl 

Ky.—Leary v. Leary, 262 S.W. 293, 
203 Ky. 344. 

83. U.S.—Leonard, Crossett & Riley 
V. Whelay, CC.AIdaho, 44 P.2d 
692. 

Gx—Jones v. Berry, 161 S.E. 638, 
40 GxApp. 813—O. W. Waters & 
Co. V. Whitehurst, 131 S.E. 188, 34 
GxApp. 816. 

IlL—Cusanelli v. Steele, 5 N.E.2d 

296, 287 RLApp. 490. 

Ind.—^Edmondson v. Friedell, 163 N. 

E. 89, 200 Ind. 298. 

Ky.—^Prater v. Hays Blkhom Coal 
Co., 70 S.W.2d 378, 253 Ky. 713. 
Minx—^Farmers’ State Bank of lona 
V. Gehlsen, 212 N.W. 599, 170 

Minx 341. 

Mont.—Bumett v. Bumett, 219 P. 
831, 68 Mont. 546. 

S.C.—Muli V. Easley Lumber Co., 113 
S.E. 356, 121 S.C. 166. 

22 C.J. p 986 note 9, p 992 notes 69,. 
70. 

84. Cal.—^Milwaukee Bldg. Co. v. 
Wetzel. 270 P. 382, 93 Cal.App. 776. 

Tex—Capltol Hotel Co. v. Rltten- 
berry, Civ.App., 41 S.W.2d 697, er¬ 
ror dlsmissed. 

85. Gx—Scott v. Kelly-Springfleld 
Tire Co., 125 S.E. 773, 38 GxApp. 

297. 

N.T.—^Bmst Zobel Co. v. Canals, 176- 
N.T.S. 537, 188 App.Div. 231. 

86. Alx—Hines v. Liaurendlne, 84 
So. 780, 17 Alx App. 860. 

87. S.C.—^Ancrum v. State Highway 
Department, 161 S.E. 98, 162 S.C. 
604. 

88. lowx—^Knott v. Feterson, 101. 
N.W. 173. 126 lowa 404. 

Kan.—^Brb v, Popritz, 52 P. 871, 69» 
Kan. 264, 68 Am.S.R. 362. 
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t»ooks of a commercial agcncy»^® written instructions 
pvun t»> an officer with respect to serving a writ,®® 
the contcnts of “limc-chtcks'* made out to employees 
of a railroad company,®! a wrsting alleged to con¬ 
stitute a !ibel,®2 the presentation of a claim to a 
county auditor,the ternis of a bet, where such 
terms wcre evidenced by a written memorandum,®^ 
an application for an intemal revenue license to sell 
liquor,®^ the transfer of a liquor license,®® rights 
under a license,®" the opinion of an attorney given 
in writing,®® or instructions contained in an illus- 
trated catalogue as to the management of an en- 
gine.®® 

On the qiicstion whether the personal property of 
decedcnt’s estate is sufficient to pay the debts, it 
has been considered that the inventory is the best 
evidencc; and testimony based on opinion is not 
admissible but, on the other hand, it has been held 
that the inventory and appraisement of the estate 
are not as high a grade of evidence as the 'testi¬ 
mony of the administrator or the appraisers,® and 
the fact that a witness* knowledge of decedentes 
financial condition was derived in part from pro- 
cecdings had in the probate court in settlement of 
decedent’s estate has been held not to render the 
witness’ testimony inadmissible as being secondaiy 
evidence.® 

As the log book of a vessel is not proof per se 
of the facts therein stated except in certain cases 
specified by statute, it is proper to admit parol evi¬ 
dence to establish the time of sailing of a vessel and 
to Show the course and termination of her voyage, 
without first proving that the log book is missing or 
lost^ However, where it is sought to show what 
was in a log book of a ship, one who merely had 
access to the records cannot testify as to what they 
contain.S 


The scale bili and the record thereof required by 
law are the best evidence of the number of feet in 
the logs scaled and measured; and where the scale 
has been made as provided by law, the scale bili 
should be produced or some sufficient reason should 
be shown for its nonproduction, before parol evi¬ 
dence of its contents will be received.® However, 
it has been held that, where logs were in fact sur- 
veyed by a deputy surveyor general but his report 
was not approved or recorded by the surveyor gen¬ 
eral, it was competent to prove by the deputy the 
fact that he made the survey and the resuit there- 
of.^ 

h. Writings Not within Eule 

Some writings or Inscriptione whlch cannot be clas- 
sified as documenta have been held not to come within 
the operation of the beet evidence rule. 

There are certain writings or inscriptions which 
cannot be properly classified as documents, and 
which the courts decline to hold as the best evi¬ 
dence of what they contain, but regard as simply 
matters of description or identity and primarily sus- 
ceptible of proof by parol evidence.® Among writ¬ 
ings of this class are words written on the tag of 
a valise,® or on labeis attached to jugs or decan- 
ters and indicating their contents.^® The same view 
has been expressed with respect to the mark or 
brand of a manufacturing company,^^ but on the 
other hand a card attached to goods, stating the 
name of the manufacturer and the character of the 
goods, has been held to be technically the best evi¬ 
dence of its contents, although slight evidence of 
its loss was sufficient to lay the foundation for parol 
evidence.^® 

§ 793. Particular Facts and Transactions 

The application of the best evidence rule to par- 


SS. lowa.—^Deere v. Bagley, 46 N. 

W, 557, 80 lowa 197. 

Tex.—Bnxee v. Bruce, Civ.App., 89 
S.W. 435. 

90- Me.—Thornton v. Moody, 11 Me. 
253. 

91. Kan.—Chicago, K. & N. R. Co, 
y. Brown, 24 P, 497, 44 Kan. 384. 

92- Pa.—Gray v. Pentland, 2 Serg. 

& R. 23, 4 Serg. & R. 420. 

S7 C.J. p 73 note 34. 

98;. lowa.—^McGuire v. lowa County, 
111 N.W. 34, 133 lowa 636. 

94. Ind.—Frazee v. State, 58 Ind. 8. 

96- Tex.—Bames v. State, 174 S.W. 
1051, 76 Tex.Cr. 365. 

96. Mo.—HUI V. Sheridan, 107 S.W. 
426, 128 MoJVpp. 415. 

8T. Mo.—Gosnell v. Camden Fire 


Ins. Ass'n of Camden, N. J., App.. 
109 S.W,2d 59. 

ge* Pa„—Commonwealtli v. Beamaji, 
57 Pa.Super. 132. 

99. lowa.—Richardson v. Douglas, 
69 N.W. 530, 100 lowa 239. 

1. La.—Semple v. Fletcher, 3 Maxt. 
N.S. 382. 

22 C.Jr. p 992 note 80. 

2. Ala,—^MePeters v. Phillips, 46 
Ala. 496. 

3. Minn.—Phelps v. Winona & St. 
P. R. Co., 35 N.W. 273, 37 Mlnn. 
485, 5 Am.S.R. 867. 

4. U.S.—U- S. V Gibert, C.C.Mass., 
25 F.Cas.No.l 5,204, 2 Sumn. 19. 

5. Tenn-—De Marcus v. De Marcus, 
12 Tenn.App. 643. 

e. Wis.—Steele v. Schricker, 12 N. 

W. 396, 65 Wis. 134. 

38 C.J. p 202 note 49. 
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7. Minn.—Antlll v. Potter, 71 N.W. 
935, 69 Minn. 192. 

8. 111.—Mitchell v. Louisville & N. 
R. Co.. 36 N.B.2d 81, 310 Ill.App. 
568, conforming to mandate 81 N. 
R2d 965, 375 111. 545, reversing 27 
N.B.2d 861, 306 Ill.App. 636. 

9- Ala,—^Benjamin v. State, 67 So. 

792, 793, 12 Ala,App. 148. 

Mass.—Commonwealth v. Morrell, 99 
Mass. 542. 

la Mass.—Commonwealth v. Blood, 
11 Gray 74. 

11. Ala,—^Piano v. State, 49 So. 803, 
161 Ala, 88. 

12d Kan.—Atchlson, T. & S. P. R* 
Co. V. Palmore, 75 P. 609, 68 Kan. 
545, 64 L.tl.A. 90. 
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ticular facts and circumstances is set forth infra §§ 
794-803. 

Examine Pocket Parts for later cases, 

g -Title to Real Estate 

Where title to real property is in issue, parol evl- 
dence Is Inadmissible to prove title uniess the absence of 
deeds, patents, wills, mortgages, or other muniments of 
title Is satisfactorily explained. 

It is elementary law that where the title to real 
property is in issue, the deeds, patents, wills, mort¬ 
gages, or other muniments of title constitute the 
best evidence, and parol evidence is not admissible 
to prove title uniess their absence is satisfactorily 
explained.^3 However, parol evidence is admissible 
as tending to prove or disprove fraud, even though 
it bears on and may affect the question of title 
and evidence that there was a deed prior to the one 
introduced in evidence is not a violation of the 
ruleis 

Where title not in issue, Where the title to real 


§ 795 

property is not in issue but is only collatcrally in- 
volved, or where it is necessary for a party to make 
only a prima facie showing of ou-ntrship, the best 
evidence rule is not applicabit*, and the fact of title 
or prima facie right of ownership may be estab- 
lished by parol evidence.^® However, although the 
title is only collaterally involved, yet, if it appears 
that the knowledge of the witncss is derived from 
a written instrument affecting the title, the best ev¬ 
idence rule applies and the testimony is inadmissi¬ 
ble uniess the instrument is produced or its absence 
explained.i'^ 

§ 795. -Possession of Seal Property 

Ordlnarily parol evidence is admissible to prove pos- 
sesslon of real property notwlthstanding the existence 
of written evidence. 

Parol evidence is always admissible for the pur- 
pose of proving mere possession of real property, 
notwithstanding the existence of written evidence 
such as deeds or other muniments of title.^* The 


13 . U.S.—RIchardson’s Lesaee v. 

Campbell. Pa., 1 Dall. 10, 1 L..Ed. 
16—U. S. V. Hoblitzell, D.C.Va., 2 
F.Supp. 832. 

Ala.—Townley v. Birmingham Fuel 
Co., 77 So. 28, 200 Ala. 654—Cole- 
man v. Stewart, 63 So. 1020, 170 
Ala. 255. 

Cal.—Bostwick v. Mahoney, 14 P. 
832, 73 Cal. 238. 

Ga.—Crider v. Woodward, 136 S.B. 
95, 162 Ga. 743—Boarquin v. Bour- 
qum, 107 S.E. 767, 151 Ga. 675. 
111.—^Toungr v. Bbersohl, 159 N.B. 236, 
328 111. 273—^Albertaon v. Cicero, 21 
N.E. 815, 129 111. 226—Lavery v. 
Brooke, 37 Ill.App. 61. 
Iowa.-^Inter-Ocean Reinsurance Co. 
V. Morrison, 283 N.W. 909, 226 

lowa 1336. 

Kan.—Pouglass v. Geiler, 4 P. 1039, 
32 Kan. 499. 

Ky.—Mullins v. Rader, 264 S.W. 
1058, 204 Ky. 431—^Arthur v. Hum- 
ble, 130 S.W. 958, 140 Ky. 66. 

La.—^Adcock v. Palmer, 153 So. 538, 
179 La. 131—Hies v. Pitts, 82 So. 
735, 145 La. 660—Louislana Sul¬ 
phur Mining Co. v. Brlmstone R. & 
Canal Co., 79 So. 324, 143 La. 743— 
Dance v. Cralghead, 63 So. 604, 134 
La. 6—Tabernacle Baptist Church 
V. Green. 50 So. 1, 124 La. 171— 
McKenzie v. Bacon, 4 So. 65, 40 La. 
Ann. 157—Bailey v. Ward, 32 La. 
Ann. 839—Halsey v. Sanridge, 27 
1-a.Ann. 198—French v. Bach, 26 
La.Ann. 731—George v. Campbell, 
26 La.Ann. 446—Bradford v. Cook, 
4 LaAnn. 229—Preret v. Meux, 9 
Rob. 414—White v. Holsten, 4 
Mart. 471. 

Mich.—McBride v. Closser, 176 N.W. 
388, 208 Mich. 398—Jennison v. 
Halra 29 Mich. 207. 


Minn.—Moe v. Chesrown, 55 N.W. 
832, 54 Minn. 118. 

Mo.—^Hall V. Small, 77 S.W. 733, 178 
Mo. 629—Gee v. Sherman, 293 S. 
W. 78S, 221 Mo.App. 121. 

N.J.—Rundall v. BHll, 107 A. 35, 90 
N.J.Eq, 262. 

N.T.—Carter v. Piteher, 34 N.Y.S. 
649, 87 Hun 680, 68 N.Y.St. 661— 
Jackson ex dem. Garnsey v. Liv- 
ingston, 7 Wend. 136—Jackson ex 
dem. Van Alen v, Vosburgh, 7 
Johns. 186. 

j N.C.—Anderson v. Walker, 130 S.E. 

I 840, 190 N.C. 826—SIpe v. Herman. 
j 76 S,E, 656, 161 N.C. 107—Cox v. 

Ward, 12 S.E. 379, 107 N.C. 607. 
Tenn.—Hart v. Vinsant, 6 Heisk. 616. 
Tex.—^Vaello v. Rodriguez, Civ.App., 
218 S.W. 1082, dismissed for want 
of jurisdiction. 

Wash.—^Dobbins v. Dexter Horton & 
Co., 113 P. 1088, 62 Wash. 423. 
W.Va.—Garrett v. South Penn Oil 
Co., 66 S.E. 741, 66 W.Va. 587. 

22 C.J. p 993 note 90. 

Title to staadixLg timber is within 
the rule.—South Arkansas Lumber 
Co. V. Tremont Lumber Co., 83 So. 
378, 146 La, 61— 22 C.J. p 993 note 
90 [c]. 

liegal or equltable title 

(1) The text rule applies to proof 
of legal title.—Texas Creosoting Co. 
V. Hartburg Lumber Co., Tex.Gom. 
App., 16 S.W.2d 256, denying rehear- 
ing 12 S.W.2d 16'9, which afflrmed, 
Civ.App., 298 S.W. 646. 

(2) However, an equitable title in 
trespass to try title may be proved 
by parol evidence where pleadings 
present issue of title only, provided 
evidence connects claimant wlth le- 
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gal source.—Texas Creosoting Co. v'. 
Hartburg Lumber Co., supra. 

Deed book as pximary evidenoe 
Where an orlginal deed is not pro¬ 
duced, the deed book in which it has 
been recorded is prlmary evidence 
and parol evidence is inadmissible.— 
Adkins v. Downing Gas Co., 198 S.B. 
131, 120 W.Va. 401. 

14, Tex.—Young v. Barcroft, CIv. 
App., 168 S.W. 892, error dismissed. 

15. Fla.—Cross v. Aby, 46 So. 820, 
55 Fla. 311. 

le. Ala.—Melvin v. Scowley, 104 So. 
817, 213 Ala- 414. 

Ga.—Roberts v. Moore, 72 S.E. 239. 
136 Ga. 790—^Pidelity & Deposit Co. 
of Maryland v. Pine, 194 S.B. SS, 
66 Ga.App. 729. 

lowa.—Bagley v. Bates, 376 N.W. 
797, 224 lowa 637. 

La.—Grevenberg v. Borei, 25 La.Ann. 
530. 

Mo,—^Esty V. Walker, 3 S.W.2d 74 i, 
222 Mo.App. 619. 

Tex.—Monk v. Danna, Civ.App., 110 
S.W.2d 84. 86, citing Ooipns JuziSy 
error dismissed—^Penzl v. City of 
Houston, Civ.App., 63 S.W.2d 729, 
error refused—Lowry v, Saxton, 
Civ.App., 23 S.W.2d 806, error dis¬ 
missed—Texas Co. v. Burkett, Civ. 
App., 255 S.W. 763, affirmed 296 S. 
W. 273, 117 Tex. 16, 54 A.L.R. 
1397—Texas Co. v. Ramsower, Civ. 
App., 255 S.W, 466, affirmed, Com. 
App., 7 S.W.2d 872. 

22 C.J. p 994 note 95. 

17. Ala—Ricketts v. Birmingham 
St. R. Co., 5 So. 353, 85 Ala 600— 
Bell V. Denson, 56 Ala 444. 

18. Ala—^Townley v. Birmingham 
Fuel Co.. 77 So. 28, 200 Ala 654. 
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same xs true as to a mere transfer of possession of 
land,^® and a tenant may testify under whoin he 
holds possession ;20 but a witness cannot be asked 
whetber a person is in possession of the land de- 
scribed in a certain deed, as the answer wouid in¬ 
volve parol evidcnce as to what the deed contains,2i 
and it has bcen said that if the occupation of land 
is founded on a written contract, even though it is 
defective, the writing must be produced as being the 
best evidence.-- So, also, where it is sought to 
prove ownership or possession by the fact of the 
exceution of a mortgage on the land, the best evi- 
dence rule requires the production of the mortgage 
or an cxplanation of its absence.23 

§ 796. -Sales, Conveyances, and Mort- 

gages of Real Property 

Parol evfdence Is ordinarlly Inadmlsslble to prove 
the terms of a conveyance or mortgage of real estate. 
The casee are conflfcting as to whether such evidence 
Is admissible to show the exfstence of a conveyance or 
when it was exeeuted. 

WTiere it is sought to prove a sale or conveyance 
of real property, the written contract of sale or the 
deed of conveyance constitutes the best evidence of 
the transaction and the terms thereof; and unless 
the instrument is lost or its sibsence is otherwise 
satisfactorily explained, parol evidence of the trans¬ 
action is not admissible.^^ The same rule applies 
to a written instrument given by a grantee to a 
grantor showing that the grantee is to hold the land 
in trust,^^ and to a mortgage of real estate.^® How- - 
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ever, it has been held that a witness, otherwise com¬ 
petent, may testify as to the real consideration for 
a deed without the deed itself being exhibited.27 

Where the record of a conveyance or a properly 
authenticated copy of the record is made primary 
evidence by statute, parol evidence of the contents 
of a recorded conveyance is not admissible if the 
statutory primary evidence can be produced.28 

Deed coUateral to issue. The rule just stated does 
not properly apply where the contents of the deed 
are not in issue or the object of the evidence is 
not to establish a conveyance under the deed, and 
the instrument is only collaterally involved. In such 
cases parol evidence is admissible.29 There are 
however, cases in which this limitation to the rule 
has not been observed.®® 

Fact of conveyance and time thereof. There is 
some difference of judicial opinion as to whether 
the best evidence rule applies to exclude parol evi¬ 
dence of the fact of a sale or conveyance of land, 
as distinet from the contents of the contract or 
deed. The weight of authority supports the view 
that, under such circumstances, the rule does not 
apply, and parol evidence that a person has pur- 
chased land, has sold and conveyed it, or has exeeut¬ 
ed a deed thereof, has been held admissible with¬ 
out producing the written instrument or accounting 
for its absence.®^ In other cases, however, such 
evidence has been excluded under the best evidence 
rule.®2 


KC. — SInsleton V. Roebuck, 100 S.R. 
31S, 178 N.C. 201. 

Wis.—Boos V. Gk)mber, 24 Wis. 499. 
22 CJ. p 994 note 97. 

S.C.—Martin v. Bowie, 15 S.E. 
736, 37 S.C. 102. 

22 C.J. p 994 note 98. 

aa Mo.—Birminsham Drainagre Dist. 
V. Chicago, M. & St. P. R. Co., 178 
S.W. 893, 266 Mo. 60. 

22 C.J. p 994 note 99. 

ai. Ala.—Hardy v. Randall, 55 So. 

997, 173 Ala. 516. 522. 

22 C.J. p 994 note 1. 

22. Conn,—Buell v. Cook. <5 Conn. 
206. 

23. Ala.—^Bell v. Benson, 56 Ala. 444. 

24. Ala.—Godbey v. Godbey, 87 So. 
85, 204 Ala. 585. 

Ark.—^Spencer v. Pierce, 287 S.W. 
1019, 172 Ark. 108. 

Cal.—^Forbes v. Forbes, 182 P. 773, 
41 CaJ.App. 365. 

FUu—^Kight V. American SSaerle Kre 
In«. Oo. of New York. 170 So. 664, 
125 Fla. 608, 

Qa,—^Pierce v. Dennett, 186 S.E. 440, 
16J Qa. 471—Campbell v. Sims, 
131 S.S!. 483, 161 Qa. 517—Bacon 


V, Howard, 110 S.B. 888, 162 Ga. 
616. 

La.—elson, Curtis & Nelson v. 

Bridgeman, 92 So. 865. 162 La. 190. 
Mo.—Potts-Tumbull Advertisingr Co. 

V. Gatchell, 257 S.W. 134. 

Mont—Wilson v. Davis, 103 P.2d 149, 
110 Mont. 356. 

S-C.—Muli V, Basley Lumber Co., 
113 S.E, 856, 121 S.C. 155. 

Tex.—Kingr v. Cliett. Civ.App., 31 
S.W.2d 350, error refused—Spur- 
lock V. Zarinff, Civ.App., 270 S.W. 
1099. 

22 C.J. p 994 note 4, 

25. Tex,—Boyd v. Boyd, Civ.App., 
78 S.W. 39. 

ae. Ala.—Bums v. Broughton, 137 
So. 418, 223 Ala. 527. 

Ga.—^Bowen v. Mobley, 161 S.B. 667, 
40 Ga.App. 833. 

Idaho.—In re Brown*s Bstate, 15 P. 
2d 604, 52 Idabo 286, motlon denied 
and modified on other grrounds 
Flte V. French, 80 P.2d 360, 64 
Idaho 104. 

La.—Union Bank of Mississlppi v. 
Bilis, 3 La.Ann. 188. 

Mo.—Wayne Oil Tank & Pump Co. -v. 
Equitable Refininsr Co., 276 S.w! 
984, 220 MoJ^pp. 507. 
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N.J.—^Wilson V. Stevens, 148 A. 392,. 

105 N.J.BQ. 381. 

22 C.J. p 995 note 6. 

27. Ga.—^Parker v. Wellons, 160 S.E. 
109, 43 Ga-App. 721. 

28. Wis.—Johnson v. Ashland Lum- 
ber Co., 9 N.W. 464, 62 Wis. 468 
—Sexsmith v. Jones, 18 Wis. 665. 

29. Alaska.—Babcock v. 0*Lanagan, 
7 Alaska 171, 175, citlng Ooipur 
Jnrls. 

lowa.—Bagrley v. Bates, 276 N.W. 
797, 224 lowa 637. 

Wyo.—Campbell v. Wyomlngr Devel- 
opment Co., 100 P.2d 124, 144, 65 
Wyo. 347. 

22 C.J. p B'9‘5 note 11. 

30. Tex.—^Rogrers v. Wallace, Civ. 
App.. 28 S.W. 246. 

22 C.J. p 995 note 12. 

3L. Ga-—Migrhtower v. Eleaton, 144 
S.E. 759, 167 Ga. 94—City of La. 
Grangre v, Pound, 177 S.B, 762, 60 
Ga.App. 219. 

22 C.J. p 995 note 15. 

32. Pa.—McDonald v. Campbell, H 
Sergr. & R. 473. 

22 C.J. p 995 note 16. 
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Also, while it has been held that the time when a 
decd was executed and delivered may be shown by 
parol evidence, since this is not proving the con- 
tcnts of the instrument,^® there is also authority for 
the contrary view.®* 

I 797 ^ -Leases and Tenancy of Real 

Property 

Ordinarlly the terms of a wrlttcn lease or the trans» 
fer or assignment thereot cannot be shown by parol 
evidence. 

Where the relation of landlord and tenant exists 
by virtue of a written lease or other instmment, and 
the existence and tertns of the tenancy lie at the 
fotmdation of the cause or are directly in issue, the 
vrritten instrument constitutes the best evidence, 
and parol or other secondary evidence is exclnded 
under the best evidence nile but it is generally 
held that where the fact to be established is simply 
the existence of the tenancy as distinet from its 
terms, the best evidence rule does not apply, and, 
although there may be a lease or other written in- 
stniment defining the terms of the tenancy, the fact 
of the tenancy may be proved by parol without the 
necessity of producing the writing.^® It has also 
been held that, although the terms of the tenancy 
may be directly in issue, verbal statements of the 
landlord or tenant or acts amounting to admissions 
are competent evidence against the party who made 
them, although they may involve the contents of 
the lease, and that to such admissions the best evi¬ 
dence nile is not applicable.37 

Where a written lease was not signed, although 
one was prepared, the writing is not the best evi¬ 
dence, but the term of the letting may be shown 
by parol.38 


Transfer or assignntent of lease. On an issue 
whether a lease was transferred, the written trans¬ 
fer has been held to be the best evidence,®^ but in 
an action for rent, parol evidence of an assignment 
of the lease has been held admissible,^® and parol 
evidence of possession and payment of rent by one 
other than the original lessee has been received to 
Show an assignment of the lease.** ^ 

§ 798. -Boundaries 

The best evidence rule generally exclude* parol evi¬ 
dence of the contents of maps and eurveys descrlblng the 
boundaries of land when these matters become materiai 
to the issue, 

The best evidence rule excludes parol evidence of 
the contents of maps and surveys describing the 
boundaries of land when these matters become ma¬ 
teriai to the issue,although it has been held that 
the testimony of a witness who has knowledge of 
the lines, marks, and comers, and is thus competent 
to testify as to the boundaries of the property, is 
primary evidence and not secondary either to field 
notes or certified copies of field notes, or to the tes¬ 
timony of a person who was present and saw the 
survey originally made.^^ Of course, parol testi¬ 
mony is admissible in regard to boundaries in the 
absence of better evidence.^^ 

§ 799. -Title to Personal Property 

Where title to personal property is In Issue and It ap- 
pears that It Is evidenced by a written Instrument, It is 
generally held that parol evidence Is not admissible un- 
less the instrument Is lost or its absence otherwise satls- 
factorlty explained. However, there are some cases hold- 
ing that title to personalty can be shown by parol. 

Where the title to personal property is in issue, 
and it appears that the title is evidenced by a bili 
of sale or other similar written instrument, it is 
generally held that the writing is the best evidence, 


aa Ind.—^Davax v. Cardwell, 27 Ind. 
478. 

aa Mo.—^FTlck Co. V. Marshall, 86 
Mo.App. 463. 

Tex.—^Thompson v. Investors' Syndl- 
cate, Civ.App., 52 S.W.Sd er¬ 

ror refused. 

as. Ark.—^Blngham v. Rhea, 143 S. 
W.2d 1087. 

JKy.—Klrk v. Sprin^rton Coed Co., 124 
S.W.2d 760, 276 Ky. 601—Cherry 
Bros. V. Tennessee Cent. Ry. Co., 
299 S.W. 1099, 222 Ky. 79. 

K.C.—Chatham r. C. C. DIsher Chev¬ 
rolet Co., 1 S.E.2d 117, 215 N.C. 88. 

Tex.—^Townsend v. Day, Clv.App., 
224 S.W. 283, reversed on other 
grounds Day v. Townsend, Com. 
App., 238 S.W. 213—Green v. Mont- 
romery, Clv.App., 211 S.W. 471. 

22 aj. p 9'96 note 17. 

-IMf not shown by lease 
Testimony as to conslderation paid 


for lease was not erroneously admlt- 
ted because lease was best evidence, 
where lease did not show considera- 
tlon.—^Baldwln v. McDendon, 153 S. 
B. 18, 170 Ga. 437, 

Sxtxaneons faots 

In action for damagre caused by 
defendants* sheep eatln^ and destroy- 
ing plalntilTs hay stacked on land 
occupied by defendants as lessees, 
testimony that lessor had permltted 
hay to remain on land was admissi¬ 
ble as against objection that the 
lease was the best evidence and con- 
tained no such reservation, such tes¬ 
timony being competent to prove li- 
cense by lessee^s predecessors* and 
the subsequent consent of lessee rec- 
ognlzing and continuing such license. 
—Kendrick v. Healy, 192 P. SO*!, 27 
Wyo. 123. 

3& Kan.—^Dunlap v. Waters, 161 P. 

641, 99 Kan. 257. 

22 C.J. P 996 note 18. 
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37- Va.—^Taylor v. Peck, 21 Gratt 
11, 62 Va. 11. 

38. Tex.—^Edwards v. Old Settlers' 
Assoc., Civ.App., 166 S.W. 423. 

22 C.J. p 996 note 20. 

39. Ala.—Southern R. Co. v. Deard. 
39 So. 449, 146 Ala. 349. 

40. Or.—Hotel Marion Co. v. Wa¬ 
ters, 150 P. 865, 77 Or. 426. 

41. TT.S.—May v. Sheehy, C.C.D,C., 
16 F.Oas.No.9.335, 4 Cranch C.C. 
135. 

43« Tex.—City of Dallas v, McMur- 
ray, Civ.App., 282 S.W. 296. 

22 CJT. p 993 note 91. 

43. Mo.—^Weaver v. Roblnett, 17 Mo. 
459. 

44- Md,—^Marvil Package Co. v. Gin- 
ther, 140 A. 95, 154 Md. 213. 
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and parol evidcnce is not admissible unless the in- 
atn:ment is lost or its abstnce is othcrwise satisfac- 
torily cxplained.*5 There is, however, authority to 
the effect that titie to personalty can be shown by 
parol/® even thoup^h there is a writing*, not pro- 
duced, evidencing the same fact/* at least where 
the titie is not a matter of record/^ or where the 
witness bases his statement on his own knowledge, 
and the written evidence consists merely of entries 
made by him from such knowledge.**® 

Of course, where the titie to personal property is 
not directly in issue and is oniy collaterally in- 
volved, or it is necessary for a party to make onIy 
a prima facie showing of ownership, the best evi¬ 
dence nile is not applicable and the titie or prima 
facie right of owmership may be proved by parol 
evidence,even though the bili of sale, or other in- 
stnimcnt transferring titie, is required by statute to 
be recorded.®^ 

§ 800. - Sales and Mortgages of Personal 

Property 

Where a sale or mortgage of personal property is 
evidenced by a written Instrument, paroi evidence is ordl- 
nariiy inadmissibie to prove matters contained in the 
wrfting, although It may be admitted to Show the fact 
and time thereof. 

Where a sale of personal property is in issue and 
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the transfer is evidenced by a bili of sale or sim- 
ilar written instrument/® this instrument, as a gcn- 
eral rule, constitutes the best evidence of the terms 
of the transaction and parol evidence is not admis¬ 
sible to prove matters contained in the writing un¬ 
less the instrument itself is lost or its absence is 
otherwise satisfactorily explained.®® The same rule 
applies to a mortgage of personal property,54 al¬ 
though where the matter to be proved is the mere 
identity of the property mortgaged, parol evidence 

is admissible.55 

Fact and time of sale or mortgage, A distinction 
has been made between proving the mere fact of 
the sale or its date and showing the terms of the 
transaction, it being held that where a writing is 
not essential to the passing of titie, parol evidence 
is admissible to establish the fact of the sale and 
likewise the time when it was made, notwithstand- 
ing that the terms of the sale have been reduced to 
writing.5® So, also, the mere existence of a chat- 
tel mortgage, where the fact is collateral to the is¬ 
sue, may be proved by parol/7 but this distinc¬ 
tion has not always been observed and the best ev¬ 
idence rule has been applied, not oniy in proving the 
terms of the sale, but also in proving the fact that 
the sale was made.58 

Requisites of writing. In order to exclude parol 


45. Ga.—Short v. Haney, 4 S.Ei.2d 
4960 Ga.^pp« SS5. 

Ky.—^Slussellam v. Cincinnati, N. O. 
& T. P. Ry. Co., 104 S.W, 337, 126 
Ky. 500. 31 Ky.L. 908. 

22 O.S, p 996 note 25. 

SxlstaiLoa of wzitinfif 
In a case in which the existence 
of a writingr do es not appear, the 
court held that ownership of a judgr- 
xnent or other incorporeal ri^ht may 
be proved by parol testiznony.—Suc- 
cession of Davis, Iia.App., 185 So. 
640. 

4a Okl.—Oklahoma State Bank of 
Ada V. Cole, 38 P.2d 914, 170 Okl. 
64. 

22 C.J. p 997 note 26. 

Ctunnlatlv» testimony not incompa- 
tent 

U.S,—Titie Guaranty & Surety Co. 
V. State of Missouri ex rei. and to 
Use of Stormfeltz, C.C.A.M 0 ., 105 
P.2d 496. 

Bnle hM been applied to establish 
ownership of corporate stock.—Okla¬ 
homa State Bank of Ada v. Cole, 38 
P.2d 914, 170 Okl. 64. 

47. W.Va.—Dixon-Pocahontas Puel 
Co. V. Myers Qrain Co., 77 S.B. 362, 
71 W.Va. 715, Ann.Cas.l914C 115, 

48* Wash.—United Iron Works v. 
Hurley Mason Co., 128 P. 209, 71 
Wash. 275. 

49. Wash.—Hartford v. Paw, 7 P.3d 


4, 6, 166 Wash. 835, Quotingr Oor- 
pns OTnxls. 

22 C.J. p 997 note 29. 

50* Ala.—Nunn Battery Co, v, Bat- 
tery Mfff. Co., 194 So. 182, 239 Alo. 
96. 

Ind.—Greaf v. Breitenstein, 187 N.B3. 

347, 97 Ind.App. 525. 

Me.—^Lyman v. Redman, 23 Me. 289. 
Mo.—Cable v, Johnson, App., 63 S.W. 
2d 433. 

N.J.—^Wllson Transp. Co, v. Owens- 
Illinois Glass Co., 17 A.2d 581, 125 
N.J.Law 636—Capuzzi v. Brie R. 
Co., 141 A. 566, 6 N.J.Mlsc. 464. 
Puerto Rico.—Carreno v. Russell, 32 
Puerto Rico 248. 

Tex.—^Elliott V. L.angrham, CivJV.pp., 
60 S.W,2d 287. 

22 C.J. p 997 note 30. 

51. Mo.—Carpenter v. Gruendler 
Mach. Co., App., 141 S.W. 1147. 

52. JtLd^rment or inooxporeal rUflht 
In a case where it does not appear 

that a writing existed, it was held 
by the court that the transfer of a 
judgment or other Incorporeal right 
may be proved by parol testimony, 
—Successlon of Davis, La-App., 186 
So. 640. 

53. Ga.—Scott V. Kelly-Springrfield 
Tire Co., 125 S.E. 773, 33 Ga.App. 
297. 

Minn.—^Rasmussen v. MeComb, 187 
N.W. 613, 161 Minn. 568. 

728 


Pa.—Popkin Bros. v. Dunlap, 196 A 
586, 130 Pa.Super. 50. 

Tex.—^Moring v. Wolf & Klar, Clv. 

App., 146 S.W.2d 1088. 

22 C.J. p 997 note 32. 

Statute reqnlring writing 
La.—Weil v. Weil, 126 So. 742, 18 
Ija.App. 8. 

A fortiori, a written agreement is 
admissible as best evidence of a 
sale. 

Md.—^Deckelman v. Lake, 131 A 762, 
149 Md. 533. 

Wash.—Seal v. Long, 192 P. 896, 112 
Wash. 370. 

5A Ala.— A, C. Schamagel & Sons 
V. Biitton, 94 So. 201, 18 Ala.App. 
671. 

Mont.—^Mott V. Buckley, 196 P. 359, 
69 Mont. 278. 

22 C.J. p 997 note 33. 

55. lowa.—Citizens* Bank v. Rhut- 
asel, 26 N.W. 261, 67 lowa 316. 

56. Tex.—^Kolp v. Brazer, Civ.App., 
161 S.W. 899. 

22 C.J. p 997 note 36. 

67- Ala.—^Foxworth v. Brown, 24 
So. 1, 120 Ala. 59. 

Wis.—Sleep v. Heyman, 16 N.W. 17, 
67 Wis. 496. 

58. La.—^Lucile v. Toustin, 5 Mart 
61L 

22 C.J. p 997 note 88. 
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evidence of a sale on the ground that there is writ- 
ten evidence thereof, it must appear that the writ- 
ing contains at least the material terms of the trans- 
action,5® and where a parol sale of chattels is per- 
fected by delivery, and thereafter a bili of sale is 
executed and delivered, the sale may be proved by 
parol evidence without the production of the writ- 
ing.*® 

§ 801. -Foreign Law 

Foreign usages or customs are provable by parol evl- 
dence. 

The common law of another state or country may 
be proved by parol, as shown in the title Common 
I^vv § 22, and the same is true of foreign usages 
or unwritten regulatiens.61 

Proof of the statute law of another state or 
country is discussed in the C.J.S. title Statutes § 
452 et seq, also 22 CJ. p 1001 notes 87-93 and 59 
CJ. p 1208 note 19-p 1216 note 15. 

Rate of interest In the absence of a contract 
providing therefor, the right to recover interest on 
claims for money is solely the creature of statute 
as shown in the CJ.S. title Interest § 3, also 33 CJ. 
p 183 notes 43-49, and it has been considered that 
the rate of interest of another state cannot be 
proved by parol evidence unless the allowance of 
such interest is expressly proved as a usage having 
the force of law.®^ However, it has also been con¬ 
sidered that while the best evidence rule obtains if 
it affirmatively appears that the law of the foreign 
state as to interest is a statute,®3 a judge cannot pre- 
sume that a law granting interest must be a statute, 
and therefore, where it is not proved that a stat¬ 
ute exists on the subject, parol evidence is admissi- 
ble to Show that the laws of another state give in¬ 


terest on notes on which no interest is expressed 
and parol evidence has also been held admissible to 
pro ve that, by the common law and usage and cus¬ 
toms of merchants in a foreign state, interest is de- 
mandable on an open account from the time it be- 
comes due.®5 

§ 802. -Payment and Delivery 

The payment of money op the delivery of merchandlse 
may be proved by parol without accounting foc the ab¬ 
sence of a writlng evldenclng such fact where the per- 
son can testify to the fact posftively and from his own 
independent knowledge, not founded on his having seen 
the wrlting. 

The pa>Tnent of money®® or the delivery of mer- 
chandise®*^ may be proved by parol without account¬ 
ing for the absence of a receipt evidencing such 
fact, where the witness can testify to the fact pos- 
itively and from his own independent knowledge, 
not founded on his having seen the receipt; and the 
rule has been applied although book entries 'were 
made in regard to the transaction.®® While bilis 
representing payments by a person have been held 
admissible,®® receipts have sometimes been held in- 
admissible as being inferior to the testimony of liv- 
ing witnesses.'^® However, in a suit for an account¬ 
ing by an administrator, etc., it has been held that 
receipts were the best evidence of payments for tax¬ 
es, repairs, etc,, and should be produced or account- 
cd for.^i 

Contents of receipt A distinction is to be ob- 
served between proof of the payment or the deliv¬ 
ery of the property and proof of the contents of 
the receipt. Where it is sought to prove that a per¬ 
son executed and delivered a receipt for a certain 
amount, or to show by whom, or the manner in 
which, the receipt was signed, or to prove facts 
which it recites, parol evidence is not admissible 


69. S.C.—^Hod^es v. Tarrant, 9 S.B. 

1038, 31 S.C. 608. 

22 C.J. p 998 note 41. 

0*^ Ala.—Sanders v. Stokes, 30 Ala- 
432. 

22 C.J. p 997 note 35. 

91i Miss.—Stewart v. Swanzy, 23 

Miss. 502. 

22 C.J. p 1001 note 86. 

62. Ky.—Talbot v. Peeples, 6 J.J. 

Marsh. 200. 

Tex.—Tryon v. Rankln, 9 Tex. 695. 

63. La,—^Mason v. Mason, 12 La. 

589. 

22 C.J. p 1002 note 96. 

64. La.—Boggs v. Reed, 5 Mart 

673, 12 Am.D. 482. 

La.—■Wakeznan v. Marquand, 5 
MartN.S. 265. 


66 . Ala.—^Phillips v. Langrston, 88 
So. 177, 17 Ala.App. 672. 

Ga.—Citizens* & Southern Bank v. 
Selgler, 146 S.B. 485, 167 Ga. 657— 
Kennedy v. Walker, 120 S.E. 105, 
156 Ga. 711. 

111.—Branch v, Lee, 26 N.R2d 88, 
373 m. 333. 

Ind.—^Western & Southern Life Ins. 
Co, V. Spencer, 179 N,B. 794, 95 
Ind.App. 281. 

Tex.—JeflCreys v. McGlamery, Civ. 

App., 96 S.W.2d 672. 

22 C.J. p 1002 note 1, p 1003 note 5. 

67. Pa.—Sims v. Pennsylvania R. 
Co., 123 A. 676, 279 Pa. IIL 

22 C.J. p 1003 notes 2, 5. 

Beceipt of ffoods hy oonimon car- 
zlar can be proved by parol without 
producingr the bili of ladlng or ac¬ 
counting for Its absenca—McBee v. 
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Caesar, 13 P. 652, 15 Or. 62. 

22 C.J. p 991 note 54. 

BeUvexy of goods o/fL wzittea. or- 
dexs may be shown by parol.—^Neb- 
lett V. Barron, Tex.Civ.App., 160 S.W. 
1167. 

22 C.J. p 997 note 39. 

QuaUty asid IchUL of goods deliv¬ 
ered may be shown by parol evi¬ 
dence.—^Lee V. Hilis, 66 Ind. 474. 
68 - Ga.—Citizens* & Southern Bank 

V. Seigler, 146 S.B. 486, 167 Ga. 
657. 

22 C.J. p 1003 note 4. 

69. N.Y.—Sammon v. Deluctas, 204 
N.Y.S. 786, 123 Misc. 161. 

70- Mo.—^Doherty v. Doherty, 134 S. 

W. 1112, 156 Mo.App. 481. 

22 C.J. p 1003 note 6. 

71- Ga.—^Hoyt v- Ware, 118 S.B. 
734, 156 Ga. 98. 



ETIDENCE 


32 C.J.S. 


§ 802 

without accounting for the absencc of the receipt, 
for this v-^ould be proving the contents of the re¬ 
ceipt by parol» and of its contents the instrument it- 
self is the best evidence.'^® 

Commercial papcr, The pajTnent of obligations 
which are evidenced by commercial paper may be 
proved by paroi evidence, without producing the 
written Instruments or accounting for their ab- 
scnce.*3 Also, where payment has been made by 
giving commercial paper, the paper need not be pro- 
duced or its absence accounted for, but the fact of 
such payment may be proved by paroi. 

§ 803. - Other Facts and Transactions 

a. In general 

b. Agency 

c. Partnership 

d. Corporate existence 

e. Birth, marriage, and death 

f. Arbitration and award 

a. Iu General 

The best evfdence rufe Is not appllcable where the 
question Invotved Is merely the identlty of a person, 
doctrment, or thing. 

Where the question to be solved by the evidence 
is merely the identity of a person, document, or 
thing, the best evidence nile does not apply, and 
paroi evidence is admissibleJ® 

b. Agency 

Where the appointment of an agent or attorney Is in 


writing, uniess the absence of the writlng Is explalned, 
the best evfdence rule applles to exclude paroi evidence 
of an agenfs or attorney*8 appointment or authority, in. 
cluding agents and officers of a Corporation. Paroi evi¬ 
dence may be admfssible where the agent had both writ¬ 
ten and oral authority. 

Where it appears that the appointment of an 
agent or an attorney in fact was made in writing, 
the best evidence rule applies to exclude paroi evi¬ 
dence of the agenfs or attorne/s appointment or 
powers, or of other matters contained in the writ- 
ing uniess the absence of the writing is explained.'^® 
This is obviously true where the law expressly re¬ 
quires that the agentes authority must be evidenced 
by a writing, as in cases of authority to sell real es- 
tate*^^ or to execute an instrument under seal;^* 
but where the authority of the attorney or agent is 
not required by law to be in writing, and where it 
does not appear that written evidence thereof ex- 
ists, the best evidence rule, of course, does not ap¬ 
ply and paroi evidence is admissible.79 So, also, al- 
though the agent was appointed by a written power 
of attorney or other writing, the fact of agency may 
be proved by paroi where it is collateral to the is- 
sue,80 or where, as to the particular matter in con- 
troversy, the agency was constituted independently 
of the power of attorney,as where the agent had 
both written and oral authority, and it does not ap¬ 
pear that he acted under the written authority.^^ 
Paroi evidence may be admitted to interpret the 
powers conferred in writing,® * or to show a fur- 
ther special agency to do a particular act,®^ or a 
subsequent enlargement®® or modification®® of the 
original authority. Likewise, where the admissions 


7SL K-J.—^Flelder v. Prledman, 12 
A.2d 897. 124 N.J.Law 514. 

Tex—Universa! Life Ins. Co. v. 
Warren, Civ«A.pp., 126 S-W.Sd 796, 
error dismissed—Spurlock v. Zar- 
insr, Clv.App., 270 S.W. 1099. 

22 C.J. p 991 note 56, p 1003 note 7. 

73. Ind.—Coonrod v. Hadden. 26 17. 
EI 1102, 126 Ind. 197. 

22 C.X p 1003 note 8. 

74. Ala.—Abbevllle State Bank v. 
Wiley Pertilizer Co., 140 So. 431, 
224 Ala. 421. 

Ga.—TIft V. Shiver & Aultman, 102 
S.B. 47, 24 Ga.App. 638. 

N.T.—^Eyre v. Coal & Iron Nat. Bank 
of City of New York, 204 N.Y.S. 
21, 208 App.Div. 686. 

Tex—Southern Underwrlters v. Er- 
wln, Civ.App., 134 S.W.2d 720, ej> 
ror in^uited—City Nat. Bank of 
Spur v. Rhome-Farmer Livestock 
Comxxiission Co.. Clv.App.. 259 S. 
W. 184. 

22 C.J. p 1003 note 9. 

75. lowa.—Citizens* Bank v. Rhut- 
asel, 26 N.W. 261, 67 lowa 316. 

22 C.J. p 1002 note 9*9. 


76. Lx—^Herrlnirton v. Herrlngton, 
127 So, 617, 170 La. 249. 

Mlch.—McNamara v. EL W. Ross Co., 
196 N.W. 336, 225 Mlch. 335. 

22 C.J. p 998 note 46, 

Fowezs of tnurtees 

In action hy trustees of common- 
law trust, the trust instrument was 
best evidence by which power of 
trust and the authority of the trus¬ 
tees could be proved.—^Morriss v. 
Pinkelstein, Mo.App., 127 S.W.2d 46 
— ^Nau V. Beasley. App., 5 S.W.2d 
664. 

Pazol evidence wheore copy admitted 

Permittlngr bank cashier to testlfy 
orally as to authority to slxn con- 
tract was not error, where copy of 
resolution authorlzlngr him was In- 
dorsed on contract.—Main v, Brown, 
211 N.W, 232, 202 lowa 924. 

77. Lia.—^Eeary v, Ducote, 23 Lx 
Ann. 196. 

22 C.J. p 998 note 48. 

78- A!x—Elliott V. Stocks. 67 Alx 
336. 

76« CaL—Handley v. Johnson. 286 
P. 428. 104 CaLApp. 606. 
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Miass.—^McDonougrh v. McGovem, 135 
N.E. 128, 241 Mass. 236. 

N.J.—^Ackerman v. Somerset Bus 
Co., 174 A. 843, 12 N.J.Misc. 660. 

22 C.J. p 998 note 50. 

80. Alx—^Birmingrham News Co. v. 
Blrming-ham Prlntlng* Co., 104 So. 
606, 213 AJx 256. 

22 C.J. p 999 note 51. 

81. lowx—Gross v. Feehan, 81 N. 
W. 235, 110 lowa 163. 

N.H.—Caldwell v. Wentworth, 16 N. 
H. 318. 

82. N.Y.—^Bank of North America 
V. Embury, 33 Barb. 323, 21 How. 
Pr. 14. 

83. Wis.—Gee v. Bolton, 17 Wlx 
604. 

22 C.J. p 999 note 54. 

84. S.C.—Williams v. Cochran. 41 
S.C.L. 46. 

85. 111.—^Hartford F. Ins. Co. v. 
Wilcox 67 DL 180 . 

22 C.J. p 999 note 56. 

8& Mlnn.—Dayton v. Nell, 46 N.W. 
231, 48 Minn. 246. 
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of a party as to matters contained in a writing dis¬ 
pense with the production of the writing, it has been 
held that the principars admissions of the agency 
may be proved by parol without the necessity of pro- 
ducing the written authority of the agent.s? In an 
action between the principal and a third person who 
is a stranger to the instrument, the third person may 
cstablish by parol the fact of the agency.^8 

Agent of Corporation, Where the authority of an 
agent or officer of a Corporation is required to be 
given in a formal manner,*® or where the author¬ 
ity is claimed under the charter or by-laws, or un¬ 
der a recorded resolution of the Corporation,®® it 
must be proved by the production of such written 
evidence, and parol evidence is ordinarily not admis- 
sible. However, parol testimony as to the fact of 
agency or the nature and extent of authority has 
been held admissible®^ where it is sought to show 
the apparent authority of an officer or agent or a 
ratification of his acts,®2 or where the minutes of 
the Corporation are silent,and such testimony has 
been admitted where it was held not necessary to 
show that a person is an officer de jure,®^ 

c, Partaiership 

Whlle a writtan partnerahtp agreement constltutes 
the beet evidence thereof, the fact of partnerehip may be 
proved by parol evidence In actione between partnere 
and third person». 


If a partnership agreement exists in the form of 
written articles of copartnership, and it is sought 
to prove the ternis of the agreement or other mat¬ 
ters contained in the instrument, the instrument is 
the best or primary evidence and the best evidence 
rule appliesbut in actions between partners and 
third persons, where it is sought to prove not the 
terms of the agreement, but merely the cxistcnce 
of partnership,or where the terms of the part¬ 
nership are not in issue but are only collaterally in- 
volved,®*^ the best evidence rule does not apply, and 
such facts may be proved by parol evidence with¬ 
out the necessity of producing the written articles 
or explaining their absence, On the other hand, it 
seems that as between the partners themselves the 
articles of copartnership constitute the best evidence 
even of the fact of partnership.®® 

d. Corporate Existence 

Whtle the artldes of Incorporatlon have been held 
the best evidence of their contents, there is authority for 
I the view that corporate existence may be shown by other 
evidence. 

The articles of incorporation are the best evidence 
of their contents,®® and it has been frequently con- 
sidered that the best evidence of the organization 
and existence of a Corporation is fumished by the 
articles of incorporation or the other records of 
organizationA There is, however, authority for 


87 . vt—Curtis V. Ing h a m » 2 Vt. 
287. 

88. IU.—Kaskaskia Bridge Co, v. 
Shannon, 6 IU. 15. 

89. Cal.—Carey v. Philadelphia & 
Cal. Petroleum Co., 33 Cal. 694. 

90. Ga.—Supreme Klngrdom v. 
Pourth Nat. Bank of Maeon, 164 
S.B. 204, 174 Ga. 779 —South Geor- 
gia Trust Co. v. Crandall, 170 S. 
B. 333, 47 Ga.App. 828—^Kaylor v. 
Carrollton Bank, 141 S.E. 422, 37 
Ga.App. 664. 

Md.—Eastem Shore Brokeragre & 
Commisslon Co. v. Harrison, 118 
A 192, 141 Md. 91. 

Mo,—BufCalo Trust Co. v. Producers* 
Bxchange No. 148, Callfomiai Mo., 
23 S.W.2d 644, 224 Mo.App. 199. 
I4a aj. p 406 note 98, p 406 note 
11—22 C,J. p 998 note 46 Cc], P 
1011 note 48 [dl. 

91. Cal.—City of Venice v. Short 
Line Breach Land Co., 181 P. 658, 

180 Cal. 447. 

14A C.J. p 406 note 9—22 C.J. P 
1018 note 55 ta]. 

99. Cal.—^Fowler Gas Co. v. Weber, 

181 P. 663, 180 Cal. 471, 

N.J.—Norelli v. Mutual Savlngs 
Fund Harmonia, 1 A2d 440, 121 N, 
J.Law 60. 

98, CaL—^Powler Gas Co. v. Weber, 
181 P. 663, 180 CaL 471. 


Ga.—Kaylor v. Carrollton Bank, 141 
S.B. 422, 37 Ga.App. 664. 

N.J.—NorelU v. Mutual Bavings 
Pund Harmonia, 1 A2d 440, 121 
N.J.Law 60. 

N.M.—^Aho Land Co. v. Dunlavy, 181 
P. 682, 26 N.M. 273. 

94. N.I>.—CItizens' State Bank of 
Bnderlin v. Skeffington, 196 N.W. 
953, 60 N.D. 494. 

Tex.—^Laurei Oil Co. v. Stockton, 
Clv-App., 281 S.W. 1106. 

22 C.J. p 1012 note 62. 

96 . TTan. —Curtis V. Hauna, 53 P.2d 
796, 143 Kan. 186. 

Mo.—^Mackie-Clemens Puel Co. v. 
Brady. 208 S.W. 151, 202 Mo.App. 
551. 

22 C.J. P 999 note 61. 

AdmissibUity of parol evidence «en- 
erally to prove or dlsprove exist¬ 
ence of partnership see the C.J.S. 
title Partnership S 62, also 47 C.X 
p 720 note 73—P 721 note 80. 

90 ^ Ga.—'Atlantic Orchard Corpora¬ 
tion V. Caldwell, 162 S.E. 298, 41 
Ga.App. 206. 

Tfan. —Curtis V, HAnna, 63 P.2d 796, 
148 Kan. 186. 

Miss.—Stubblefield v. Boper, 101 So. 

862, 136 Miss. 881. 

Mo.—Mackle-Clemens Euel Co. v. 
Brady, 208 S.W. 161. 202 Mo.App. 
551. 


Tex.—Green r. Hagrens, Civ.App., 61 
S.W.2d 771, error dismissed. 

22 C.J. p 999 note 62. 

97. Ala.—^Paterson v. Mobile Steel 
Co., 80 So. 855. 202 Ala.. 471. 

N.C.—Brem v. Alllson, 68 N.C. 412. 

98. Miss.—Stubblefield v. Roper, 
101 So. 852, 136 Miss. 831. 

22 C.J. p 999 note 64. 

99. Ind,—Mlller v. Wild Cat Gravel 
Hoad Co., 52 Ind. 51. 

N.Y.—Saltsman v. Shults, 14 Hun 
256. 

1. N.T.—^Baker-Goldstein Co. v. 

Kurtz, 203 N.Y.S. 632. 

Tex.—Bain Peanut Co. of Texas v. 
Pinson & Guygfer, CivA.pp., 273 S. 
W. 656. 

14 C.J. p 113 note 6 [c]—22 C.J. p 
999 note 66. 

AdmissioiL J3L pleadinir 

(1) Plea of privllegre, containingr 
affldavit reciting that defendant was 
Corporation, was properly admitted 
to Show defendant was private Cor¬ 
poration over objection that it was 
not best evidence thereof.—^Port 
Worth Warehouse & Storage Co. v. 
Maddocks, Tex.Civ.App.. 33 S. Pir.2d 
227. 

(2) However, a plea of privilege, 
after amendment, was ,held not best 
evidence of defendanfs corporate 
existence. In vlew of a statute pro- 
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the view that corporate existence may be shown by 
othcr cvidencc,2 and parol cvidencc has becn held 
admissible to prove the establishment and existence 
of a Corporation de facto without accounting’ for 
the absence of the corporate records.® It has also 
been held that, while ordinarily the business which 
a Corporation was chartered to conduct must be stat- 
cd in its charter, the purpose of its organization 
may bc shown independent of the charter recitals.^ 
Where the date of filing is no part of the articles 
of incorporation such date may be proved by parol.^ 

e« Birtli, Marriage, and Deatb 

Where the wrltlng the more satlsfactory proof, 
the beat evidence rule Is said to require that the docu- 
mentary evidence be produced to show the fact or date 
of a birth, marriage, or death. 

WTiere the fact or date of a birth or death is in 
issue, the best evidence rule is said to require that 
the usual documentarj' or record evidence of these 
facts be produced, and that its absence must be ex- 
plained before parol evidence is admissible,^ and 
the same rule has been said to apply to proof of 
marriage, the registry being considered the best evi¬ 
dence. How^ever, this rule would seem to apply 
only where the writing is the more satisfactory 
proof and not where the witness has a distinet and 
independent recollection of the facts to which he 
testifies,® and the mere fact that the law requires 
a record of marriages to be kept does not make the 
record higher evidence than the direct testimony of 


witnesses, and such evidence is admissible without 
producing the record or accounting for its absence; 
the object of the record being to facilitate and pre- 
serve the evidence and not to limit or narrow the 
mode of proof.® It has also been held that in civii 
actions ihe production of record evidence of the 
marriage is unnecessary, parol evidence being ad¬ 
missible. Where it does not appear that there is 
a legally authorized public reguster, or record of 
births, marriages, or deaths, in existence, the ex¬ 
istence of such a record will not be presumed but 
must be positively proved,and these facts and 
their dates may be proved by parol evidence, pro- 
vided it does not appear that there is higher evi¬ 
dence obtainable.i2 Under such circumstances heir- 
ship may be proved by parol evidence, such as rep- 
utation and other corroborating facts,and on an 
issue of infancy, parol evidence is admissible to 
prove the date of birth and the consequent fact of 
infancy, unless it be shown that there is accessible 
record or other competent dpeumentary evidence 
thereof.14 Although an entry in a family Bible or 
other family memorandum or record as to the date 
of a personas birth or death may be competent evi¬ 
dence, such an entry does not belong to the grade of 
record evidence, and not only is it no better than 
the testimony of Hving witnesses cognizant of such 
date,l® but where the parent or other relative who 
made the entry is alive and can testify, the entry is 
often regarded inferior or secondary to such per- 


vidinf that a Corporation ezists only 
frozn and after fUins: of charter in 
Office of secretary of state, where no 
aecountingr was made for nonproduc- 
tion of a certifled copy of charter or 
record thereof.—Bain Peanut Co. of 
Texas v. Pinson & Guyger, Tex.Clv. 
App., 273 S.W. 655, 

2. Ark.—Youner v. People*s Lioan & 
Investment Co.. 18 S.W.2d 908, 179 
Ark. 910—^American Agricultural 
Chemical Co. v. Bond. 6 S.W.2d 2, 
177 Ark. 164—^American Tnist Co. 
V. Netherlands-American Mortgr. 
Bank. 276 S.W. 1010, 169 Ark. 867— 
Sturdivant v. Ka-Dene Medicine 
Co., 275 S.W. 921, 169 Ark. 536. 
Cal.—Lioop Bldgr. Co. v. De Coo, 275 
P. 881, 97 Cal.App. 354. 

Wash.—^Umpqua Valley Fruit Union 
V. North Pacific Pruit Distrlbutors, 
183 P. 101, 108 Wash, 265. 

22 C.J. p 999 note 67. 

& Ark.—^Kelley v. Stems Publish- 
Ing & Novelty Co., 227 S.W. 609, 
147 Ark. 383. 

22 C.J. p 1000 note 68. 

4b Tex.—^Hereford First State Bank 
& Trust Co. V. Southwestem Fnsd- 
neering 9t Construction Co., Clv. 
App., 153 aw. 680. 

B. Ind.—Johnson ▼. CrawfordsviUe, 


F., Kl, & Ft. W. R. Co., 11 Ind. 
280. 

a Ala.—^Relchert v. Jerome H. 
Sheip, Xnc., 102 So. 440. 212 Ala. 
300. 

N.Y.—^Bonnano v. Metz Bros. Co., 
177 N.Y.S. 51, 188 App.Div. 380. 

22 C.J. p 1000 note 72. 

7. La,—Brown v. Texas & P. Ry. 

Co., 138 So. 221, 18 LA.App. 656. 

22 C.J. p 1000 note 73. 

a Ky.—^Maryland Casualty Co. v. 
Chamos. 263 S,W. 370, 203 Ky. 
820. 

Miss.—^Messina v. New York Life 
Ins. Co., 161 So. 462, 173 Miss. 378. 
Mont.—^McGonisrle v, Prudential Ins. 
Co. of America, 46 P.2d 687, 100 
Mont. 203. 

22 C.J. p 1000 note 74. 

Best svldenoe of segnenese of deaths 

In determlnins whether husband 
or wife, who had both been mur- 
dered, dled flrst, so as to cuscertaln 
descent of title to realty owned hy 
husband and wife, testimony of wit¬ 
nesses who claimed to have heard 
a negro confess to the murders and 
narrate the sequence of exeeution 
was competent as beingr the best 
evidence.—^EJdwards v. SwUley, 118 
S.W.2d 584, 196 Ark. 63a 
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Proof of own B/gB 

Party^s testimony as to his age 
was not inadmissible under best evi¬ 
dence rule because of fallure to 
Show that no certificate or record of 
his birth was obtainahle.—Common- 
wealth ex rei. Park v. Joyce, 176 A. 
422, 316 Pa, 434. 

a La.—Ollphant v. Louisiana Long 
Leaf Lumber Co., 112 So. 600, 163 
La. 601, reversing 7 LaJ^pp. 621. 

22 C.J. p 1000 note 75. 

10- Tt.—^Massucco v. Tomassl, 67 
A. 661, 80 Vt 186. 

22 C.J. p 1000 note 76. 

11. La.—^Broussard v. Mallet, 8 
Mart.N.S. 269. 

22 C.J. p 1000 note 77. 

12. S.C.—^Dobson v. Cothran, 13 S. 
E. 679, 84 S.C. 518. 

22 C.J. p 1000 note 78. 

13. La.—^Lewis v. His Exeeutors, 5 
La. 387. 

22 C.J. p 1000 note 79. 

14- Ky.—^Beeler v. Young, 8 Bibb. 
520. 

22 C.J. p 1000 note 80. 

15. Tex,—Jaffe v. Deckard, Civ. 

App., 261 S.W. 390. 

22 C.J. p 1001 note 82, 
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son's testimony and not admissible as independent 
evidence.1® However, a family Bible is the best ev- 
idcnce of its contents and parol evidence is inadmis- 
sible to prove such contents unless the absence of 
the written evidence is satis factorily explained.^^ 

A Jcwish or divarce, obtained in a foreign 

country, may, it has been held, be proved by parol.is 

f. Arbitration and Award 

Parot evidence Is ordinarily Inadmissible to show 
the contents of a submission to arbitration or an award 
thereunder. 

The best evidence of the contents of a written 
submission to arbitration,or a written award^o is 
the writing itself, and parol evidence of the con¬ 
tents thereof is not admissible unless the absence of 
the writing is satisfactorily explained; but parol ev¬ 
idence is not only admissible but necessary to show 
the matters which were acted on by the arbitrators 
and considered by them in making up the award.^! 

§ 804. Public Writings 

The best evidence rule applies to writings of a publfe 
character and, where such writings are accessible, parol 
evidence of their contents is excluded. 

The best evidence rule applies as well to writings 
of a public character as to private documents; and, 
where such writings are accessible, parol evidence of 
their contents is excluded .22 Among writings of 
this character may be mentioned the oflScial regis- 
try of the arrival and departure of mails;23 the 
books of a collector of internal revenue^^ or of a 
county tax assessor an internal revenue li- 
cense;2® the judgment of an inspector of buildings 
condemning a wall;27 a piat, report, and legisla- 
tive confirmation of the reservation of a city block 
by state commissioners the rulings and orders 


of the interstate commcrce commission a par- 
don;30 a public wc*igher’s certificate govem- 
ment markct reports, vrhen written, printed, and 
posted or tacked on a bulletin board;^^ govemment 
and railroad reports as to quantity of rock 
shipped;33 and reports kept and issued by a uni- 
versity as to the average monthly rainfall.®* 

§ 805. - Newspapers 

Ordinarily parol evidence is not admissible to prove 
the contents of a newspaper. 

While it is usually considered that the best evi¬ 
dence of a notice, advertisement, or other matter 
contained in a newspaper is the newspaper itself, 
and unless the absence of the paper is satisfactorily 
explained, parol evidence of its contents is not ad- 
missible,35 there is also authority for the contrary 
view^36 So also, while it has been held that in an 
action by a printer for Services, the newspaper in 
which the matter was printed is the best evidence of 
the performance of the services,^^ there is also au¬ 
thority for the view that it is unnecessary to pro¬ 
duce the newspaper in order to show the perform- 
ance by a printer of Services in publishing adver¬ 
tisement s and the like.33 

§ 806. -Election, Appointment, or Ofl&- 

cial Character of Public Officers 

The best evidence rule applies where It is necessary 
to prove that a person was an ofTIcer de Jure or where a 
statute expressly provides the manner in which the evi¬ 
dence of an election or appointment shall be preserved 
of record. 

Where a question arises as to whether a partic- 
ular person is a public officer, but the circumstances 
are such that it is not necessary to show that he is 
such officer de jure, it is not necessary to produce 


16. Tex—Jaffe v. Deckard, supra. 

22 aj. p 1001 note 83. 

17. Ind.—Supreme Tribe of Ben 
Hur V. Bastian, 161 N.E. 846, 85 
Ind.App. 327. 

18. N.T.—Matter of Spondre, 162 
N.T.S. 943, 98 Misc. 624, 627. 

22 C.J. p 1001 note 84. 

19. Ind.—^Williams v, Dewltt, 12 
Ind. 309. 

22 C.J. p 998 note 42. 
ao. Ala,—Scarborouffh v. Reynolds, 
12 Ala. 262. 

22 C.J. p 998 note 43. 

91- N.C.— Brown v. Brown, 49 N. 
C. 123. 

Pa-—Scott V. BaJser, 87 Pa, 830. 

92. Ark.—Piremens Relief and Pen- 
slon Pund of Stuttgart v. Ritt- 
man, 129 S.W.2d 59‘6. 198 Ark. 680. 

Ballot Is best evidence of Its con¬ 
tents. 

Colo.—Winters v. Pachecb, 292 P, 
1061, 88 Colo. 105. 


Tex—Griffltli v. State, Clv.App., 216 
S.W. 469. 

Wls.—State ex rei. Graves v. Wle- 
gand, 249 N.W, 537, 212 Wis. 286. 

23. Ala.—Miller v. Boykin, 70 Ala. 
469. 

24. Tex.—^Thurman v. State, 78 S.W. 
937, 46 TexCr. 569. 

Wis.—Meyer v. Home Ins. Co., 106 
N.W. 1087, 127 Wia 293. 

25. Tex.—Hicks v. Pofrue, Clv^App.. 
76 S.W. 786. 

26. Tex.—Campbell v. State, 129 S. 
W. 139, 69 Tex.Cr. 496. 

27- N.T.—^Nesbit v. Bendheim, 16 N. 
Y.S. 300. 

26. Neb.—State Historical Ass^n v. 
Lincoln, 16 N.W. 717, 14 Neb. 336. 

29. AIsl. —^Mouton v. Louisville & N. 
R. Co., 29 So. 602, 128 Ala. 537. 

30. Ky.—^Parson v. Commonwealth, 
112 S.W. 617, 33 Ky.L. 1051. 

31. Tex—Commerce MiUint: & 
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Grain Co. v. Morris, 65 S.W. 1118, 
27 Tex.Civ.App. 553. 

32. Mo.—^Bailey v. St Louis & S. P. 
Ry. Co., App., 290 S.W. 630. 

33. Tex—Sabine Land & Improvs- 
ment Co. v. Perry, Civ.App., 64 S. 
W. 327. 

34. Mo.—St Louis V. Amot, 7 S.W. 
15, 94 Mo. 275. 

35. Ind.—Griffln v. Hubbell, 11 N.B. 
2d 136, 212 Ind. 6S4. 

Tex—Cavitt v. Gulledge, Civ.App., 
255 S.W. 784. 

22 C.J. p 1003 note 22. 

36L La.—Miller v. Webb, 8 La. 516. 
22 C.J. p 1003 note 23. 

37. S.C.—^Richards v. Howard, 11 S. 
C.L. 4T4 note. 

38. Tenn.—^Enloe v. Hali, 1 Humpkr. 
303. 

22 aJ. p 1004 note 25. 
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written or record cvidencc of his elcction or ap- 
pointment, but parol evidence that hc is acting in an 
official capacity, as such ofiicer, is sufficient but 
the record is the bcst evidence, and parol evidence 
is excluded, where it is necessary to prove that the 
person in question was an officer de jure,^® as where 
his appointment or election is specifically alleged,'*^ 
or where it is sought to show the resuit of an elec¬ 
tion,^2 or where a statute expressiy provides the 
manner in w*hich evidence of the election or ap¬ 
pointment shall be preserved of record.^2 So also, 
where under the law a certain municipal office must 
be created by ordinance, parol testimony of a wit- 
ness that he holds such office is insufficient if object- 
cd to.^^ 

However, the best evidence nile has been held not 
applicable with respect to proof of the appointment 
of peace officers.^5 It has been held that a public 
officer may testi fy as to when he was appointed, not- 
withstanding the public record thereof.^® 

Officer of foreign state or country. The best evi¬ 
dence nile may apply to exclude parol evidence, 
where it is sought to prove the official character of 
a judicia! officer of a foreign state or country.'*'^ 
Where it is sought to prove a negative, as that dur- 


ing a certain time a certain person was not a jus- 
tice of the peace, a certified copy of the record of 
commissions from the exeeutive office is, it has been 
held, the best evidence both in its character as rec¬ 
ord evidence and in the degree of its demonstrative 
power.4* 

§ 807. Records and Judicial Documents 

a. In general 

b. Limitations of rule 

c. Want of record 

d. Proof of absence from record 

a. Iu General 

Where the fact to be proved is one which the law 
requires to appear of record, the general rule Is that the 
record itself or a properly authenticated copy is the best 
evidence, and parol evidence cannot be recelved to prove 
the fact. 

Where the fact to be proved is one which the 
law requires to appear of record, the general rule 
is that the record itself or a properly authenticated 
copy is the best evidence, and parol evidence can¬ 
not be received to prove the fact except where the 
record is lost or destroyed or is for other reasons 
inaccessible, and a properly authenticated copy can¬ 
not be obtained.^® 


39. Ala.—Wllson v. Jones, 122 So. 
342, 21$ Ala. 332. 

22 C.J. p 1004 note 26. 

Admissibility of parol evidence In 
election contests see Elections $ 
278. 

40i Mont—State v. Rouleau, 219 P- 
1096, 68 Mont 529. 

N.T.—Savie v. City of New York, 193 
N.T.S. 577, 118 Mlsc. 156, afflrmed 
Savic V, City of New York, 196 N- 
Y.S. 442, 203 App.Div. 81. 

Ky.—Henderson County v. Dix- 
on, 63 S.W. 756, 23 Ky.L. 1204. 
Mass.—Grrlffln v. Hisinsr* 2 Cush. 75. 

40. Mass.—Griffln v. Risin^r, supra. 
22 C.J. p 1004 note 29. 

43. Mont—State v. Rouleau, 219 P. 
1096, 1101, 68 Mont 529, citlns 
Oorpns Jnzis. 

Tenn.—Reagan v. McBroom, 61 S.W. 

2d 995, 164 Tenn. 476. 

22 aJ. p 1004 note 30. 

Pxopsx «vldssioe stated 
Where the authority of a special 
officer is questioned, it may be 
proved either by a formal commis- 
sion, signed by the goremor as a 
preslding officer of the board of ex- 
aminers, or by a certified copy of 
the record of the appointment cer¬ 
tified to by the secretary of state 
as secretary of the boar^ but not 
otherwise.—State v. Rouleau, 219 P. 
1096, €8 Mont 529. 

OiistodlaaL*a testlnumy adinltfeed 
County clerkfs testimony that bal- 


lot stubs, of which he was official 
custodian, showed certain number of 
ballots cast in two precincts, votes 
in which were not counted, was ad- 
missible in election contest, although 
he did not file stubs in evidence.— 
Scott V. Roberts, 72 S.W.2d 728, 255 
Ky. 34. 

44u Mo.—^De Soto v. Brown, 44 Mo. 
App. 148. 

22 C.J. p 1004 note 31. 

45. Mo.—City of Festus, ex rei. and 
to Use of Stolzer, v. Kausler, App., 
77 S.W.2d 197. 

48« Conn.—^Bishop v. Copp, 114 A. 
682, 96 Conn. 571. 

47. S.C.~~dark v. Parsons, 24 S.C. 

Ii. 16 . 

22 C.J. p 1004 note 32. 

48« Ga.—^Fain v. Garthrlght, 5 Ga. 

6 . 

40. U,S.—Smith v. Pacific Alaska 
Airways, C.C.A.Alaska, 89 F.2d 253, 
certiorari denied Pacific Alaska 
Airways v. Smith, 68 S.Ct. 20, 302 

U.S. 700, 82 Lr.Ed. 641. 

Ala.—^Pt Payne Co. v. City of Pt 
Payne, 114 So. 63, 216 Ala. 679. 
Ark.—Alphin v. Banks, 102 S.W.2d 
558, 193 Ark. 563—^Thomas v. 

Spires, 22 S.W.2d 563, 180 Ark. 
671—^Dlckson v. Board of Direc- 
tors of Liong Prairie Levee Dlst, 
225 S.W. 12, 146 Ark. 14. 

Cal.—Conlln v. Southern Pac. R. Co., 
182 P. 67, 40 CaI.App. 733. 
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Pia.—^Mllk Commission v. Dade Coun¬ 
ty Bairies, 200 So. $3. 

Ga.—Smith v. Alexander & Bland, 
148 S.B. 98, 168 Ga. 382—City of 
Atlanta v. Hawkins, 166 S.B. 262, 
46 Ga.App. 847—^Miller County v. 
Bush, 110 S.B. 615, 28 Ga.App. 130. 
IlL—^People ex rei. Toman v. Chicago 
Heights Termina! Transfer R. Co., 
32 N.E.2d 161, 376 111. 690—People 
ex rei. Wangelin v. City of St. 
liOUls, 10 N.E.2d 369, 867 111. 67— 
People ex rei. Pfeilfer v. Monis, 
6 N.B.2d 864, 36'5 111. 470—Utpatel 

V. Chicago Tltle & Trust Co., 218 
IlLApp. 76. 

Kan.—^Berry v. Peterson, 254 P. 394, 
128 Kan. 4. 

Ky.—^Bonner v. Commonwealth, 99 
S.W. 1160, 80 Ky.Ii. 992. 

Lia.—International Alkall Co. v. New 
Orleans & N. B. R. Co., 134 So. 
299, 16 Lia.App. 537. 

Md-—^Meyer Motor Car Co. v. First 
Nat. Bank, 140 A. 34, 154 Md. 77 
—^Brotherhood of Liocomotive Plre- 
men & Bngineers v. Nash, 125 A 
441, 144 Md. 623. 

Mich.—^Armstrong v. Rachow, 171 N. 

W. 389, 205 Mich. 168. 

Mo.—State ex rei. Reynolds County 
V. State Hlghway Commission, 42 
S.W.2d 193, 328 Mo. 859—State ex 
rei. and to Use of Johnson v. St 
Liouis-San Prancisco Ry. Co., 286 
S.W. 360, 815 Mo. 430—White v. 
Hasburgh, App., 124 S.W.2d 560. 
N.J.—In re Beam, 117 A 613, 93 N.J. 
Bq. 593. 
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The testimony of the cusfodian of a record is not 
competent to establish the contents of the record,®® 
but he may state what the record shows for the 
purpose of Identification.®! 

A certificate of a public oflficer that his books 
show certain facts is not the best evidence of their 
contents, and in the absence of a statute authorizing 
it is not competent evidence of entries therein.®* 

h. T-imit ationa of Enle 

To constitute the record the best evidence of any 
given fact, the record must be one which is authorized 
or required by law to be kept. 

In order to constitute a record the best evidence 
of any g^ven fact, the record must be one which is 
authorized or required by law to be kept, and the 


fact must be one for the recording’ of which the 
law makes provision; otherwise, although the fact 
may exist in and bc proved by a record, it is not 
necessarily thus to bc proved, and other evidence of 
the fact is not secondary, but original,®^ and is ad- 
missible.5^ The book or document must also be one 
which the law declares to be a record or to be evi¬ 
dence of the fact it recites,^5 and the record must 
be one which would naturali^' show the fact sought 
to be proved,5® and parol testimony is admissible 
where the statute makes the report admissible sole- 
ly to prove compliance with the statute.57 Thus, on 
questions of the identity of persons, records and 
registers are not the best evidence, for although the 
entries in them are received it is stili necessary to 
identify the persons mentioned and this must be 


yr — ^Pace V. Wight, 181 P. 430, 26 
N.M. 27$. 

K.Y.—^Metropolitan Casualty Ins. Co. 
of New York v. Rochester Pruit 
& Veg-etable Co., 249 N.T.S. 672, 
232 App.dv. 321—^In re Smith's Bs- 
tate, 242 N.Y.S. 464, 136 Misc. 863. 
N.C.—Buncombe County v. Caln, 188 
S.E. 399, 2’10 N.C. 766—^Becton v. 
Goodman, 105 S.B. 875, 181 N.C. 
475. 

Okl.—^Hom V. Elrst Mortgage XiOan 
Co., 72 P.2d 777, 181 Okl. 87— 
Commercial Credit Co. v. Williams, 
60 P.2d 141, 174 Okl. 160—Hynds 
V, Walker, 299 P. 906, 149 Okl. 196 
—Gaston v. Caruth, 248 P. 192, 116 
Okl. 146. 

Or.—Poole V. Viningr, 201 P. 726, 102 
Or. 414, motion overruled 202 P. 
724, 102 Or. 414. 

Pa.—^Feldffus v. Priedman, 112 A. 97, 
269 Pa. 60. 

R.I.—^Frank W, Coy Beal Estate Co, 
V. Pendleton, 123 A. 662, 45 R.L 
477. 

Tenn.—Crowdep v. Stafford, 1 Tenn. 
App. 539. 

Tex.—ShuflBLeld v. Taylor, 88 S.W.2d 
966, 126 Tex. 601, reversing Tay¬ 
lor V. Shufldeld, Civ.App., 52 S.W. 
2d 788—Slaugrkter v. Bledsoe Inde- 
pendent School Dlst., Clv.App., 38 
S.W.2d 888—Sparks v. State, Civ. 
App., 27 S.W.2d 918, error refused 
—^American Bmployers* Ins. Co. v. 
Thompson, Civ.App., 11 S.W.2d 368, 
error dismissed. 

22 C.J. p 1004 note 84. 

Tax cextUIcateB and reoords 

(1) Tax certificates and receipts 
have been held admissible to show 
payment of taxes. 

Ark.—^lAu^hlin v. Fisher, 218 S.W. 
199, 141 Ark. 629. 

Kan.—Reddy v. Graham, 205 P. 362, 
110 Kan. 763. 

Mo.—^Blaske v. Wehmeyer, 226 S.W. 
868, 286 Mo. 524. 

OkL—BUby v. Halsell, 232 P. 879. 
106 Okl. 215. 

(2) It has been said that payment 


of taxes may be proved by tax col¬ 
lectores receipts, records of taxes 
collected in the tax collectores of¬ 
fice, or by dlrect or circumstantial 
evidence.—City of San Antonio v. 
Grayburg Oil Co., Tex.Civ.App., 259 
S.W. 985—Holasek v. Janek, Civ.App., 
244 S.W. 285. 

(3) The official tax di^est is ad- 
mlssible as primary evidence for the 
purpose of showing: a retum of prop- 
erty for taxation.—Bady v. Slaton, 
185 S.E. 361, 182 Ga. 322—Wiley v. 
Martin, 136 S.E. 151, 163 Ga. 381— 
Ridley v. Ridley, 102 S.E. 918. 26 
Ga.App. 154. 

▲pplyliiflr words to specillo objeot 

Parol evidence has been admitted 
for the purpose of applyingr the 
words of a record to the speciflc ob- 
ject of the wrlting-,—^Mayo v. In¬ 
habitante of Town of West Spring- 
field, 157 N.E. 700, 260 Mass. 594. 
Impeadunent of recozd 

In action of assumpsit to collect 
unpald delay rentals allegedly due 
under oil and gaa lease, court erred 
in permitting Impeachment of rec¬ 
ord of deed in plaintifTs chain of ti- 
tle by parol testimony based solely 
on visual exemination of the record 
by wltness.—^Adkins v. Downing Gas 
Co., 198 S.E. 131. 120 W.Va. 401. 

Certlflcate given to owner 

Certificate of oil inspector con- 
taining statutory data and delivered 
to defendant, Wholesale dealer in 
kerosene, after kerosene had been 
tested whlle in tank car, was, in suit 
by customer for injfuries due to ex- 
ploslon, admissible as ag^inst ob- 
Jection that inspectores record was 
the best evidence.—^Way v. S. L. 
Collins OU Co., 173 N.W. 20, 187 
lowa 1376. 

Where reoozd admitted 

Objectlon to admission of testi¬ 
mony on ground that it was not best 
evidence of action of boafd was 
overcome by introduction of perti¬ 
nent portions of mlnutes of hoard 
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bearing on such subject.—Smith v. 
Tolbert, 127 S.E. 868, 160 Ga. 268. 
Becords not only pzoof 
Records of county treasurer have 
been held not to constitute only proof 
of amount owing to county by town- 
ship tax collectors, under tax dupli¬ 
cate covenng county taxes.—Com- 
monwealth, at Suggestion and to TJse 
o.* Franklin County v. Kaulfman, 171 
A. 572, 314 Pa. 396. 

Vo Show olsim oonsldered 
Evidence that special advlsory 
committee and commissioner himself 
had considered elaim was held ad¬ 
missible, where evidence was offered 
only to Show that claim had been 
reconsidered on its merits, so as to 
toll limitation statute and leave 
claim undecided and pending.—U. S. 
ex rei. Botany Worsted Mills v. Hel- 
vering, 89 P.2d 848, 67 App.D.C. 104. 
54X Ark.—Thomas v. Spires, 22 S.W. 

2d 663, 180 Ark. 671. 

22 C.J. p 1005 note 35. 

51. lowa .—Powera v. lowa Cent. R- 
Co., 136 N.W. 1049, 157 lowa 347. 
54L Neb.—Sampson v. Northwestern 
Nat. Life Ins. Co., 123 N.W. 302, 
85 Neb. 319. 

53. IU.—^People V. Hunt, 142 N.E. 

522, 311 111. 291. 

22 C.J. p 1005 note 39. 

5di Minn.—Gustafson v. Northwest¬ 
ern Reed & Fiber Co., 230 N.W. 
795, 180 Minn. 338. 

Mo.—State ex rei. and to Use of 
Johnson v. St. Louis-San Francis- 
co By. Co., 286 S.W. 860, 315 Mo 
430. 

55. N.Y.—Town of Fishkill v. Flah- 
kill & B. Plank Road Co., 22 Barb. 
634 

22 GJ. p 1005 note 40. 

56i. Vt.—^Brookline v. Weatminster, 
4 Vt. 224. 

22 C.J. p 1005 note 4l. 

57. Me.—^Lawyerson v. Nadeau, 10 
A.2d 367. 136 Me. 36L 
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done by cxtrinsic evidcncc and the same is true 
wh^jro it is sought to show the idcntity of animals, 
ccrtificd copies of recr)rdcd brands and ear-marks 
being hcld not the only competent evidence, but 
paroi evidence beinj? eqtially admissible-^® Where 
the fact to be cstablished is one of general knowl- 
cdgc, or, as it has been termed, “a public fact,” it 
may be provtui by the testimony of any person cog- 
nizant thereof notwithstanding it appears of rec- 
ord.®'* The rule does not exclude the testimony of 
a witncss to the mere fact that he signed the rec- 
ord,®i and it has been held that the maps and rec- 
ords of a city are not the best evidence of the ac- 
tual location of city streets on the ground.®^ So 
also a ccrtificate that towm officers were swom to 
the faithful performance of their duties has been 
held to be merely evidence that the proper oath was 
administered, which may be established by oral tes- 
timony.®3 The fact of deposit of papers becoming 
public records in the proper place, as distinet from 
the contents thereof, may be proved by parol.^^ 

c. Want of Kecord 

Whare the fact to be proved Is not one as to the 
existence of whfch the law declares the record to be the 
sole and conelusive evidence, it is ordfnariiy held that, if 
the record does not contain evidence of the fact, paroi 
evidence otherwlse connpetent is admissible. 

Where the fact to be proved is not one as to the 
existence of which the law declares the record to 
be the sole and conelusive evidence, it is generally 


held that, if the record does not contain evidence of 
the fact, paroi evidence otherwise competent is ad¬ 
missible,especially when to exclude such evidence 
would prejudice the rights of innocent persons or 
enable a public officer to take advantage of his own 
defaultand a fortiori, where the fact is not one 
which is required to appear of record and does not 
so appear, it may be established by parol.®^ 

However, where a record is intact, secondary 
evidence has been held not admissible to show acts 
about which the record is silent,®® and where the 
record is the only legal evidence of a fact, the lack 
of a record does not render paroi evidence admissi¬ 
ble.®® 

d. Proof of Abfience from Eeeord 

Paroi evidence is generally admissible to prove a 
negative, that is, that facts or documenta do not appear 
of record. 

Where it is sought to prove a negative, that is, 
that facts or documents do not appear of record, or 
that as to certain acts or proceedings the record is 
silent, paroi evidence is admissible as primary proof; 
the record is not higher evidence.^® It has been 
considered, however, that paroi evidence of this 
character is necessarily unsatisfactory and inconclu- 
sive,'^^ and some cases have gone so far as to re- 
gard the record as the best evidence under such cir- 
cuinstances.72 The ccrtificate of the custodian of 
the record that facts or instruments do not appear 
of record is generally held incompetent and inad- 


58* Pa.—Howser v. Oommonwealth, 
SI PsL 332. 

5». N.M.—Gale v. Salas» $6 P. 620, 
11 211—Chavez v. Terrltory, 

30 P. 903, 6 N.M. 455. 

60i Tex.—Rlchardson v, Impey, Civ. 
App., 94 S.\V.2d 490, error dis- 
xnissed. 

22 C.J. p 1005 note 44. 

81. Cal.—People v. Donovan, 43 Cal. 
162. 

22 C.J. p 1006 note 45. 
eSL Tex.—International & G. N*. R. 
Co. V. Morin, 116 S.W. 666, 53 Tex. 
Civ.App. 531. 

aa. R.I.—Pendleton v. Brigrirs, 92 A. 
1024, 37 R.I. 352, 93 A. 794 37 R. 
L 471. 

Si* Mo.—State v. Clardy, 185 S.W. 
1S4, 267 Mo. 371, 

6&. Cal.—^Ryan v. Burk, 77 P.2d 224, 
25 Cal.App.2d 342. 

Conn.—^Mower v. State Department 
of Health, 142 A. 473, 108 Conn. 74, 
appeal dismissed Mower v. State 
Department of Health for State of 
Connecticut, 49 S.Ct 82, 278 U.S. 
570, 73 D.Bd. 611. 

lowa.—^Wlldeboer v. Petersen 176 N. 

W. 849, 187 lowa 169. 

Ky.—WhiUey City Graded School 


Dist. No. 67 V. MeCreary County 
Board of Educatlon, 13 S.W.2d 
1007, 227 Ky. 682—Board of Educa- 
tion of Pulaski County v. Jasper, 
235 S.W. 366, 198 Ky. 222. 

22 C.J. p 1006 note 61. 

Fact of makingr or existence of writ- 
Ingr generally see supra $ 791. 

66. Wyo.—Rohrbaugh v. Mokler, 188 
P. 448, 26 Wyo. 614. 

22 C.J. p 1006 note 52. 

67. Ind.—Paul v. Walkerton Wood- 
lawn Cemetery Ass*n, 184 N.E. 637, 
204 Ind. 693. 

Mo.—Donnelly v. City of St. Louls, 
285 S.W. 1006. 

Neb.—State v. Warrick, 184 N.W. 
896, 106 Neb. 750. 

Tex.—Miller v. Tucker, Civ.App., 119 
S.W.2d 92. 

22 C.J. p 1006 note 53. 

ea Ind,—Allen v. Gilkison, 182 N. 
E. 12, 76 Ind.App. 233. 

Neb.—^Village of Deshler v. Southern 
Nebraska Power Co., 277 N.W. 77, 
133 Neb. 778. 

6». Cal.—^Ryan v. Burk, 77 P.2d 224 
25 Cal.App.2d 842. 

Tenn.—Bank of Brln v, Houston 
County, 6 Tenn.App. 63a 

22 CJ. p 1006 note 54. 
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7a Ala.—^Reicbert v. Jerome H. 
Shelp, Inc., 102 So. 440, 212 Ala 
300. 

Ark.—Thomas v. Spires, 22 S.W.2d 
553, 180 Ark. 671. 

Conn.—Mower v. State Department 
of Health, 142 A. 473, 108 Conn. 74, 
appeal dismissed Mower v. Sta^e 
Department of Health for State 
of Connecticut, 49 S.Ct. 82, 278 U. 
S. 670, 73 L.Ed. 611. 

Fla.—Kent v. Knowles, 133 So. 316, 
317, lOl Fla. 1376, Quotlng Oozpns 
«Juzls. 

Oki.—^Mannus-Dewall v. Smith, 281 P. 
807, 809, 139 Okl. 196, quotlng Oor- 
pns Juxis. 

S.D.—In re Jacobson’s Will, 184 N. 

W. 237, 44 S.D. 409. 

Tex.—Ruggles v. Seedig, Civ.App., 
247 S.W. 650, 651, citlng Cczpiia 
Juxis. 

22 C.J. p 1006 note 66, p 1018 note 
92. 

71. Kan.—^Bemis v. Becker, 1 Kan. 
226. 

22 C.J. p 1006 note 66. 

72. Ga.—Adams v. Fltzgerald, 14 Ga 
36. 

La,—Cannon v. Labarre, 13 La 399. 
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inissible,'^^ although there is authority to the con- 
trary.*^* 

By whcfn proof made, That documents or facts 
do not appear of record may be proved by the 
swom testimony of the person who is legal cus- 
todian of the record,or, it is usually considered, 
by that of any other competent person.'^® However, 
some cases have held that the custodian when ac- 
cessible is the only competent witness,'^'^ and, of 
course, it is obviously improper to admit the evi- 
dence of a person who is not the custodian of the 
rccords and is not shown to have made any exam- 
ination of them.'^^ 

§ 808. 0£Bcial Records and Documents 

a. In general 

b. Land office records 

a. In General 

The best evidence rule has been appHed fn many 
cases involving various ofllclal records and documents. 

The rule that the record is the best evidence has 
been applied to the record of an executive act;^® 
records in the office of a state secretary of state 
the record of proceedings of a legislative body;®^ 
the record of the proceedings of a county board, as 
shown in the title Counties § 91 c; records of 
proceedings of drainage commissioners records 
of the board of commissioners of a special road dis- 


trict;*3 records of a state geological survcy;®^ rec¬ 
ords of tax lists weather bureau recordsthe 
rules of a civil Service commission a claim pre- 
sented to a county auditor and a carrier’s pub- 
lishcd schedule of farcs as filed with and approved 
by the railroad commission.*® The best evidence of 
the transfer with the consent of the city of an un- 
expired dramshop license is the license with the 
transfer indorsed thereon.®® 

b. Land Office Eecords 

The best evidence of a land office record Is the 
record Itself and parol evidence Is ordinarily not ad- 
misslbfe as to the facts contained therein without flrst 
showing that the record evidence cannot be had. 

The best evidence of the contents of a land office 
record is the record itself or a duly authenticated 
copy thereof, and parol evidence of the facts con¬ 
tained therein is not admissible, without first show¬ 
ing that the record evidence cannot be had.®^ 
Where, however, the fact is not onc which is re- 
quired to appear of record, it may be established by 
parol evidence,®^ and such evidence is admissible to 
show the location of a tract of land, although there 
is record evidence of the fact.®^ 

I 809. -Judicial Records and Documents 

a. In general 

b. Applications of rule 


7a Tex.—World Oil Co. v. Hlcks, 
Civ.App., 76 S.W.2d 805, certifled 
guesClons answered 103 S.W.2d 
862, 129 Tex. 287. 

22 C.J. p 1006 note 68 , p 169 note 29 
[c] ( 1 ). 

74, Pa.—Struthers v. Heese, 4 Pa. 
129. 

22 C.J. p 1006 note 69. 

75. Md.—^Meyer Motor Car Co. v. 
First Nat. Bank, 140 A. 34, 164 
Md. 77. 

Okl.—^Mannus-Dewall v. Smitli, 281 
P. 807, 809, 139 Okl. 196, guotlngr 
Oozpiu JUxls. 

Tex.—World Oil Co. v. Hicks, T5 S. 
W.2d 905, certifled questlons an- 
Bwered 103 S.W.2d 962, 129 Tex. 
297. 

22 C.J. p 1006 note 60, p 16« note 29 
Ecl ( 2 ). 

78. Miss.—^Bourland v. Hatchcock, 
188 So. 9. 11 , 186 Miss. 223, citlni? 
Corpas Jtuis. 

22 aj. p 1006 note 61. 

77. Mo.—Osmak v. Amerlcein Car & 
Poundry Co., 40 S.W.2d 714, 328 
Mo. 159,» 77 A.L.R. 722. 

82 C.J. p 1006 note 62. 

78. Ga.—^Dixon V. Patterson, 69 S.E. 
21, 185 Ga. 183. 

82 C J.S.— 


79. U.S.—Peysert v. U. S.. 41 Ct.Cl. 
311. 

22 C.J. p 1006 note 64. 

80. R.I.—^Mlchaels-Bauer v. Dough- 
ty, 124 A. 253, 45 K.I. 510. 

22 C.J. p 1006 note 65. 

81. Neb.—State ex rei. Ball v. Hali, 
263 N.W. 400, 130 Neb. 18 —Day v. 
Walker, 247 N.W. 350, 124 Neb. 
500. 

Tex.—^Denison v. State, Civ.App., 61 
S.W.2d 1017, error refused Denl- 
son V. State ex rei. Allred, 61 S.W. 
2d 1022, 122 Tex. 459. 

82. IlL—People v. Prather, 153 N. 

E. 382, 322 111. 280—^People v. 

Schenck, 96 N.E. 864, 252 111. 441. 

83. Mo.—State v. Heffeman, 148 S. 
W. 90, 243 Mo. 442. 

84. N.J.—Stout V. Edison Portland 
Cernent Co., 81 A. 737, 82 N.J.Law 
133, afflrmed 83 A. 1119. 83 N.J. 
Law 639. 

85» Colo.—^Antero & Lost Park Res- 
ervoir Co. v. Board of Com’rs of 
Park County, 225 P- 269, 76 Colo. 
131. 

Okl.—^Milboum y. State, 32 P.2d 291, 
168 Okl. 168. 

S.D.—^Vogelgesansr v. Farmers’ State 
Bank, 223 N.W. 831, 54 S.D. 575. 
X 0 X.—Orocker v. Santo ConsoL In- 
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dependent School Dist., Clv.App., 
116 S.W.2d 750, error dlsmissed. 

86 . U.S.—The Perseverance, D.C.N. 
T., 49 F.2d 785. 

Ind.—Garrett v. Winterich. 87 K-E. 
161, 44 Ind.App. 332, rehearinsr de- 
nied 88 N.E. 308, 44 Ind.App. 322. 

87- m. —Chica^ro v. Fitzmaurlce, 138 
llLApp. 239, reversed on other 
srrounds 90 N.E. 304, 242 DI. 572. 

88 . lowa.—McGuire v. lowa County, 
111 N.W. 34, 133 lowa 636. 

89. La.—International Alkali Co. v. 
New Orleans & N. E. R. Co., 134 
So. 299, 16 La-App. 537. 

22 C.J. p 1007 note 73. 

9a Mo.—Hili V. Shjeridan, 107 S.W. 
426, 128 Mo.App. 415. 

91. Ark.—Thomas v. Spires, 22 S. 

W.2d 563, 180 Ark. 671. 

N.Y.—Dlnneen v. Martin, 178 N.T. 
S. 384. 

22 C.J. p 1007 notes 76, 77. 

98. U.S.—Guitard v. Stoddard, Mo., 
16 How. 494, 14 L,.Bd. 1030. 

Miss.—^Phillips V. Doe, 21 Miss. 31. 

93. Conn.—^Byard v. Hoelscher, 161 
A. 351, 112 Conn. 5. 

22 aJ. p 1007 note 79. 



EVIDENCE 


32 C.J.8. 


c. Limitations of ruic 

d. Want of record 

a. In General 

The proceedings, ordert, iudgments, and decree* of 
courts of record cannot be provcd by paroi unlees the 
record Is lost or destroyed^ or Is otherwlse Inaccessible, 
and a properly authenticated copy or transcript thereof 
cannot be obtalned. 

In accordance with the general rule excluding pa¬ 
roi evidence of the contents of an accessible public 
record, it is wcll settied that the proceedings, orders, 
judgments, and decrees of courts of record cannot 
be proved by paroi unless the record is lost or de- 
stroyed or is otherwise inaccessible, and a properly 
authenticated copy or transcript thereof cannot be 
obtaincd.*^ This rule has been held to apply, even 
though the evidence is offered merely to prove the 
resuit of a judgment, and not the proceedings by 
which it was obtained,^® and to exclude paroi evi¬ 
dence of the mere existence of a judgment.^® 

b. Applications of Enle 

(1) In general 


(2) Bankruptcy proceedings 

(3) Proceedings in probate courts 

(4) Proceedings before justices and 

magistrates 

(5) Seizure and sale of property 
(1) In General 

The rule has been applled to proof of facts appearing 
In the records of courts of crfmlnal Jurlsdictlen or of 
courts of other States or foreign countries, and to proof 
of facts or documents appearing In the records although 
such facts and documents are not the acts of the court 
itseif. 

The rule just stated applies where it is sought to 
establish by paroi facts which properly appear on 
the records of a court, or to prove by oral evidence 
the contents of documents properly constituting a 
part of such records, although such facts and docu¬ 
ments are not the acts of the court itseif.®*^ In like 
manner the record itseif, or a properly authenticat¬ 
ed copy or transcript, is the best evidence, and paroi 
evidence is excluded by this rule, where it is sought 
to prove facts properly appearing of record in 
courts of criminal jurisdiction,®® or, it has been 


»4. Ala.—^Whitaker v. Kennamer, 
155 So. 855, 229 Ala. 80—^Boasberg 

V. Cooke. 138 So. 797, 223 Ala. 3S9 
— ^McXafl V. Ritter Dental Mfg:. 
Co., 104 So. 230, 213 Ala. 24. 

Cal.—^Anchors v. Anchors, App., 107 
P.2d 973—Silis v. Forbes, 91 P.2d 
246, 33 Cal.App.2d 219. 

Conn.—Hogewoningr v. Hogewonlngr, 
167 A. 813. 117 Conn. 264—Beers 
V. Bridgeport Hydraulic Co., 124 
A. 23, 100 Conn. 469. 

Ga.—Hardeman v. Hardeman, 175 S. 
E. 9, 179 Ga. 34—Henderson Lum- 
ber Co. v. Lankford, 107 S.E. 167, 
151 Ga. 440—^Bryan v. Haney, 168 
S.K 116, 48 Ga.App. 524. 

III.—^People V. North Pbrk Outlet 
Drainage Dist, 162 N.K 184, 331 
III. 68. 

Ky.—Jones v. Hodgkins, 26 S.W.2d 
19, 20, 233 Ky. 491. citing Corpus 
jruis. 

Md.—^Annarina v. Boland, 111 A. 84, 
136 Ifd. 865. 

X.HL—Slocinski v. Radwan, 144 A. 
787, 83 K.H. 501, 63 A.L..R. 543. 

X.C.—Bancombe County v. Cain, 188 
S.E. 399, 210 X.C. 766—Gauldin v. 
Town of SCadison, 102 S.E. 851, 
179 N.a 461, 10 A.L..R. 1497. 

Okl.—Wood v. City of Chickasha, 257 
P. 286, 125 Okl. 212—McAdams v. 
C. D. Shamburger Lumber Co., 240 
P. 124, 112 Okl. 173. 

Or.—Oliver v. Burg, 68 P.2d 245, 154 
Or. 1. 

R.I.—^Rostron V. Rostron, 142 A. 163, 
49 R.I. 292. 

Tenn.—^Black v. Nashville Banner 
Pub. Co., App., 141 S.W.2d 908. 

Tex.—^Richards v. Rule, Com.App., 
207 912, reverslng:, Rule v. 


Richards, Civ.App., 169 S.W. 386— 
Scott v. Molter, Civ.App., 149 S. 

W.2d 642—General Exchange Ins. 
Corporation v. Appllner» App., 144 
S.W.2d 699 —WoodB v. Hardware 
Mut. Casualty Co., Civ.App., 141 
S.W.2d 972, error refused—Cavers 

V. Sloux Oil & Refinlng Co., Civ. 
App., 23 S.W.2d 421, reversed on 
other grounds, Com.App., 39 S.W.2d 
862, rehearing denied 43 S.W.2d 578 
—^Becker v. Cooper, Civ.App., 22 S. 

W. 2d 1083, error dismissed—Turley 
V. Tobln, Civ.App., 7 S.W,2d 949, 
error refused. 

Wash.—Thompson-Cadillac Co. v. U. 
S. Casualty Co., 40 P.2d 170, 180 
Wash. 481—^In re Webbei^s Guard- 
ianship, 286 P. 668, 156 Wash. 230. 
Wis.—^Douglass v. Bansom, 237 N.W. 
260, 206 Wis. 439. 

22 C.J. p 1007 note 81—38 C.jr. p 1182 
note 53 [d]. 

Divozoe 

(1) The text rule has been applled 
to proof of divorce actions. 

Ga.—^McDonald v. McDonald, 180 S. 

K 815, 180 Oa. 771. 

X.J.—^Weaver v. Patterson, 111 A. 
506, 92 N.J.E<1. 170. 

(2) However, testimony that wlt- 
ness knew that certain man had 
been divorced from flrst wife has 
been held not inadmlssible as not 
best evidence.—^Moore v. Follett, Tex. 
Civ.App., 11 S.W.2d 662, error dis¬ 
missed. 

Oosnplaiat before gtuaO. Jxuey 
Where it appeared that criminal 
I complaint lodged agalnst plaintlff 
was not dismissed, but that no In- 
dictment was retumed, clerk of 
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grand Jury, by produclng orlginal 
complaint bearing Indorsement of 
foreman of grand jury, that no bili 
was found, was held to have pro- 
duced best evidence nature of case 
was susceptible of.—^Helstowski y. 
Greenberg, 126 A. 615, 2 X.J.Misc. 
1094, afflrmed 130 A. 918, 101 N.J. 
Law 560. 

Mlnutes of Judg'e 

It is not custom of judges to keep 
offlcial mlnutes, but note which trial 
judge, by personal indorsement, di- 
rects clerk to spread in minutes 
constitutes best evidence of what 
judge actually dld, in absence of 
proper enrollment.—^Roberts v. Ed- 
wards, 127 S.B. 807, 141 Va. 338. 
BvlotloiL 

(1) In a suit for breach of a cov- 
enant of warranty, paroi evidence 
has been held not admlsslble to show 
the evidence on which a judgment cf 
eviction was rendered.—Cooper v. 
Watson, 10 Wend., N.T., 202. 

(2) However, where an eviction 
by due course of law need not be 
shown, paroi evidence is admissible. 
—^Randolph v. Meek, Mart. & T., 
Tenn., 58. 

96. N.J.—^Lomerson v. Hoifman, 24 
K.J.Law 674, reversed on other 
grounds 25 N.J.Law 625. 

96h N.J.—^Livesey v. Besson, 82 A 
609, 82 X.J.Law 333. 

22 C.J. P 1008 note 83. 

97ii Tenn.—^EEall v. Hali, ChA., 59 
S.W. 203. 

22 C.J. p 1008 note 87. 

98. Ky.—Prewitt v. Wllson, 46 S. 
W.2d 90, 242 Ky. 231. 
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held in the courts of sister States or foreign coun- 
tries.®^ 

The rule under discussion applies also to exclude 
parol evidence of the contents of pleadings,! of the 
findings and verdict of a jury,2 and of judicial 
writs, including the returns and other indorsements 
made thereon.® The rule also applies to exclude 
parol evidence of such matters as the time when an 
action was commenced, or when a pleading was 
filed ^ or when a judgment was rendered,^ the Serv¬ 
ice of notice,® the issues involved/ a warrant signed 
by the president of a court-martial,® an adoption ef- 
fected by order of court,® the dismissal of an ac- 
tion,1® a bili of costs,!^ the appointment of a re- 
ceiver,^® the authority of a receiver to sell land un¬ 
der an order of court,i® authority from the com- 
missioners’ court of a county to execute a deed,!^ 
and whether the bond which a sheriff is required to 
give for the performance of his duties has been ac- 
knowledged in open court by the parties who exe- 
cuted and recorded it.^® 


Parol evidence as to the testimony of a witness 
on a former trial has been considered not admissi- 
ble if a transcript of such testimony can be ob- 
tained,!® but there is also authority for the contrary 
view.^7 However, parol testimony of the contents 
of a deposition taken in another procecding has 
been held inadmissible in the absence of an excuse 
for not producing such deposition or a certified copy 
thereof,!® and written testimony signed by a wit¬ 
ness is the best evidence of his testimony.^® A cer- 
tificate by the clerk of the court that a special re¬ 
ceiver qualified by giving bond as required by the 
decree appointing him is inadmissible in evidence, 
an authenticated copy of the record being necessary 
evidence.®® 

(2) Bankruptcy Proceedings 
The best evidence rule excludes parol evidence of 
proceedings In a court of bankruptcy. 

The rule under consideration excludes parol evi¬ 
dence of proceedings in a court of bankruptcy, 
such as the appointment of a trustee,®® a claim of 


Mo.—state, on Inf. of McB3ttrick, 
V. Williams, 144 S.'W“.2d 98. 

Neb.—^In re Hoagland, 260 N.W. 695, 
129 Neb. 6. 

N.j.—^Horton v. Horton, 130 A. 24, 2 
N.J.M1SC. 683. 

K.T.—^Tagrgart v. Graby, 286 N.Y.S. 

‘ 882, 159 Misc. 155. 

22 C.J. P 1008 note 88. 

90. Oal.—^Anchors v. Anchors, App., 
107 P.2d 973. 

Mass.— Hanley Co. v. Whitney, 182 
N.E. 104, 279 Mass. 646. 

22 C.J. p 1008 note 89. 

1. Ala.—^Alabama Fuel & Iron Co. v. 

Denson, 94 So. 311, 208 Ala. 3'37. 
N.J.—^Illonardo v. Erie R. Co., 135 A. 
77, 103 K.J.Liaw 4, afflrmed 137 A 
917, 103 N.J.Law 698. 

22 C.J. p 1009 note 90. 

a, N.C—Rollins v. Wicker, 70 S.E. 

934, 154 N.C. 659. 

22 C.J. P 1009 note 91. 

3. Cal.—Silis V. Forbes, 91 P.2d 246, 
33 Cal.App.2d 219. 

La._Davis v. Southlajid Inv, Co., 
App., 149 So. 308. 

Mich.—Kobic v. Reed, 219 N.W. 67S, 
242 Mich. 594. 

N.D.—^Vaughan v. IT. S. Fidellty & 
Guaranty Co., 217 N.W. 167, 56 N. 
D. 272. 

Or.—Oliver v. Burg, 68 P.2d 245, 154 
Or. 1. 

22 C.J. p 1009 note 92. 

Actloa. oa ball bond 

(1) The surrender of the Princi¬ 
pal, being generally required by law 
to be recorded, must be proved by 
the record.—GriflBbi v. Moore, 2 Ga. 
381—6 C.J. p 961 note 90. 

<2) The arrest of the prlnclpal, 
however, under a capias ad satis¬ 


faciendum may be shown by parol 
evidence.—^McKnight v. Sessions, 42 

5. C.Ii. 210. 

(3) The insolvency of the Princi¬ 
pal may be shown by parol evidence. 
—Willard v. Wlckham, 7 Watts, Pa, 
292. 

4. Ark.—^Hogue v. Hogue, 208 S.W. 
679, 137 Ark. 486, followed in 

Hogue V. Dudley, 208 S.W. 582, 137 
Ark. 615. 

Mo.—Citizens Bank of Springfleld v. 

Wright, App., 122 S.W.2d 409. 

22 C.J. p 1009 note 93. 

Ariz.—American Surety Co. of 
New York v. Mosher, 64 P.2d 1025, 
48 Ariz. 552. 

6. lowa—^Manion v. Brady, 138 N. 
W. 658, 168 lowa 306. 

La—Collins v. McCook, 136 So. 204, 
17 LaApp. 415. 

7- Idaho.—Barton v, Dyer, 220 P. 
488, 38 Idaho 1. 

8. N.Y.—Stebbins v. Cooper, 4 Den. 
191. 

9. Okl.—Coombs v. Cook, 129 P. 698, 
35 Okl. 326. 

XOl Ga—^Keen v. Tanner, 71 *S.B 
141, 136 Ga 194. 

Illi Mo.—Gates v. Hunter, 13 Mo. 
511. 

12, Mich.—^Pearson v. Wallace, 170 
N.W. 72, 203 Mich. 6‘22. 

la. Mo.—Hutchinson v. Patterson, 
126 S.W. 403, 226 Mo. 174. 

22 aj. P 1009 note 1. 

14. Mo.—Carter v. St. liouis & S. F. 

Ry. Co., App., 249 S.W. 124. 

Tex.—Gamble v. Martin, 129 S.W. 
386, 60 Tex.CIvA.pp. 517. 
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IB. Tenn.—Bryan v. Glass, 2 

Humphr. 390. 

16L lU.—Carroll v. Krause, 15 N.E. 

2d 323, 295 Ill.App. 552. 

22 C.J p 1009 note 4. 

17, Tex.—^Pettlt v. Campbell, Civ. 

App., 149 S.W.2d 633. 

22 C.J. p 1009 note 5. 

18i Tex.—^Pettit V. Campbell, supra 

19k N.Y.—«Harmon v. Matthews, 27 
N.Y.S.2d 666. 

20. W.Va—Hagan v. Holderby, 57 
S.R 289, 62 W.Va 106, 125 Am.S. 
R. 960. 

21. Cal.—^Appling v. Minarets & W. 
Ry. Co., 280 P. 1029, 100 CahApp. 
621, followed in Appling v. Sugar 
Pine Lumber Co., 280 P. 1033, 100 
CalApp. 800. 

Ky.—McDermott v. Byrley Supply 
Co., 28 S.W.2d 988, 234 Ky. 670. 
jfd _Berg V. Plitt, 12 A2d 609, 178 
Md. 155, reargument denied 13 A 
2d 364, 178 Md. 155. 

Utah.—Jones v. Plngree, 273 P. 303, 
73 Utah 190. 

22 C.J. p 1009 note 8. 

Iksttev rseitiag sale of accoimt 

A letter from one purporting to 
be a trustee In bankruptcy recitlng 
the sale of an aocount to one of the 
parties is not the best evidence of 
the sale and Is inadmissible.—Keller 
V. Paickney, 94 S.W. 103, 42 Tex. 
Civ.App. 483. 

22. N.Y.—Saxe V- Neil, 224 N.Y.3. 
660, 661, 221 App.I>iv. 492, clUng 
Cozpns Juzls. 

22 aJ. P 1009 note 9, 
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exemption,2® the setting aside of ccrtain property 
to a bankrupt as exempt,®* the contents of a sched- 
ule,25 or a ccrtificate of discharge.** 

(3) Proccedings in Probate Courts 

The ganeral rute ralating to proof of facta appearing 
In the recorda of a court excludea paroi evidenca of the 
proceedings of probate courta. 

The rule under consideration also excludes paroi 
evidence of the proceeding^s of probate courts, 
such as the probate of a will:^» the appointment of 
an administrator ;29 or guardian;30 the revocation 
of the powers of an executor;^! or the setting apart 
of a year*s support to the widow and children;^^ 
as well as of matters occurring in such court and 
evidenccd by the records thereof, although not acts 
of the court itself, such as the grounds of a contest 
of probate the qualification of an exeeutor^^ or 
guardian the exeeution of the statutory bond by 
an administrator as required by order of court 
a claim against a decedentes estate;^^ the allow- 
ance of a claim by an exeeutor or administrator 
the fact that administration on an estate is stili 
pending;29 the report,^® inventory,^! or final ac- 
count^2 of an exeeutor or administrator; the con- 
firmation of a sale of realty;^^ or the terms of dis- 
tribution of decedentes estate.^^ 

(4) Proceedings before Justices and Magis- 

trates 

Where the proccedfngs and Judgments of Juetices of 


the peace, maglstrates, etc., are requfred by law to be 
put In writlng or a record Is kept, paroi evidence is 
excluded uniess the writlng has been lost or destroyed 
or Is otherwlse inaccessible. 

Although the courts of justices of the peace, mag- 
istrates, and trial justices are not technically courts 
of record, yet where the proceedings and judgments 
of such courts are required by law to be put in 
writing, or where a record of such proceedings and 
judgments is in fact kept, such writing or record, or 
a properly authenticated transcript thereof, consti- 
tutes the best evidence, and paroi evidence of the 
matters contained therein is excluded uniess the 
writing has been lost or destroyed or is otherwise 
inaccessible.**® This is true, although the paroi ev¬ 
idence offered to prove such proceedings or judg¬ 
ments is the testimony of the justice himself ;*® but 
where no record exists paroi evidence is admissi- 

ble.*7 

(5) Seizure and Sale of Property 

As a general rule the seizure and sale of property 
under an order or deoree or other JudiciaI process cannot 
be proved by paroi evidence. 

As a general rule the seizure and sale of prop¬ 
erty under an order or decree or other judicial proc¬ 
ess cannot be proved by paroi evidence, uniess the 
loss or destruction of the record evidence of the 
authority under which the proceedings were had is 
shown, and a properly authenticated copy or tran- 


23. Ala.—^Northern Alabjuna R. Co. 
V, Feldman, 5$ So. 19, 1 Ala.App. 
334. 

24L N.D.—Galvin v. Tibbs, 113 N.W. 
39, 17 N.D. 600. 

2& 111.—Thomson v. Caverley, 148 
lll.App. 295. 

22 aJ. P 1009 note 12. 

26l K.a—Regan v. Regan, 72 N.C 
195. 

27. U.S.—^Title Guaranty & Surety 
Co. V. State of Missouri ex rei. and 
to Use of Stormfeltz, C.C.A-MO., 
105 F.2d 496. 

Xowa.—^Wapello County Sav. Bank v. 
Keokuk County. 229 N.W. T21, 209 
lowa 1127. 

Md.—Davidove v. Duvall, 163 A. 417, 
160 Md. 345. 

Mo.—Moore v. Mansfleld, 286 S.W. 
353. 

Tex.—James v. Gaal, Civ.App., 283 
S.W, 298. 

22 C.J. p 1009 note 15. 

2a Ky.“Betty v. Petrle, 128 S.W. 

320, 188 Ky. 426. 

22 C.J. p 1009 note 16. 

22. Ala.—^Blliott v. Eslava, 3 Ala, 

S68. 

22 CU. p 1009 note 17. 

80* Vt—^In re Clog8ton*8 Estate^ 106 
A. 594, 98 Yt 46. 


31- Md.—Wright v, Gilbert, 61 Md. 
146. 

22 C.J. p 1010 note 18. 

32. Ga.—Selph v. Selph, 65 S.E. 881, 
133 Ga. 409. 

33. Ala.—^Donegan v. Wade, 70 Ala. 
601. 

34. Tex.—Roberts v. Connellee, 8 S. 
W. 626, 71 Tex. 11. 

35. Md.—Clarke v. State, 8 Gill. & 
J. 111. 

36. Miss,—Shannon v. Summers, 38 
So. 345, 86 Miss. 619. 

37. Ala.—^Kornegay v. May er, 88 So. 
36, 136 Ala. 141. 

22 C.J, p 1010 note 24. 

38. Md.—Harper v. Davla, 80 A. 
I 0 I 2 , 116 Md. 349, 85 1,.R.A..N.S., 
1026. Ann.Cas.l913A 861. 

39. Tex.—Williams v. Davis, 66 Tex. 
250. 

40l Neb.—Quinby v. Ayers, 96 N.W. 

464, 1 Neb. (UnofC.) 70. 

22 CJr. p 1010 note 27. 

41. Md.—Davidove v. Duvall, 153 A. 
417, 160 Md. 345. 

Tex.—^Roberts v. Connellee. 8 S.W. 
626, 71 Tex. 11. 

48. Me.—^Pierce v. Stzickland, 26 Me. 
277. 


43. Tex.—^James ▼. Gaal, Civ.App., 
282 S.W. 298. 

44. Conn.—^Bishop v. Copp, 114 A. 
682, 96 Conn. 571. 

Ga.—McKee v. McKee, 48 Ga. 332. 

45. Ala.—Smith v. Bailey, 106 So. 
239, 214 Ala. 4. 

Cal.—^Langensand v. Obert, 18 P.2d 
726. 129 Cal.App. 214. 

Colo.—Smith V. Elliott, 33 P.2d 386, 
95 Colo. 68. 

Geu—T uxworth v. Baxber, 101 S.n. 

715, 24 Ga.App. 609. 

Mont.—Hawley v. Rlchardson, 198 
P. 460, 60 Mont. 118. 

'Okl.—Carr v. Cobble, 232 P. 108, 107 
Okl. 226, citing Oorpu» Juiis. 
Tenn.—^Black v. Nashville Banner 
Pub. Co., App., 141 S.W.2d 908. 

22 C.J. P 1010 note 31. 

Contenta of warrant 
The contents of a magistrate's 
warrant are not provable by paroi. 
—Annarina v. Boland, 111 A. 84, 136 
Md. 365. 

22 C.J. p 1010 note 31 Ca3 (1). 

46. Pa.—^Zimmerman v. Houghwot, 
189 A, 619, 126 Pa.Super. 319. 

22 C.J. p 1010 note 82. 

47. OkL—Kingham v. Capps, 229 P. 
224, 100 Okl. 269. 
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script o£ the record cannot be obtained.48 How- 
cvcr, parol evidence as to facts conceming^ the sale 
are admissible where the record does not contain 
evidence thereof and no statute requires a record 
of such facts,and the mere fact of the issuance 
of an exeeution, as distinet from its contents may 
bc proved by parol.®® 

c. Limitations of Bnla 

A Judiclal record does not constitute the best evi¬ 
dence of facts which are not from thelr nature susceptl- 
ble of proof by the record, and parol evidence Is also 
admissible where a concluslon of fact or a collection 
of facts is sought to be shown. 

A judicial record does not constitute the best evi¬ 
dence of facts which are not from their nature sus- 
ceptible of proof by the record,or of facts which, 
while they may perhaps be to some extent prov- 
able by the recori are in their nature independent 
facts or matters in pais.®^ Among the latter class 
are merely ministerial acts of a court, such as grant- 
ing letters testamentary®® or approving official 
bonds.®* Also, although court records are the best 
evidence, parol evidence has been held admissible 
where a conclusion of fact®® or a collection of 
facts®® is sought to be shown; and parol evidence 
is admissible to show the fact of litigation,®^ or 
merely to show the fact of arrest, at whose insti- 
gation it was made, and its effect.®® 

The admissibility of parol evidence as to the con- 


§ 810 

tents of a judicial record where it is only collat- 
erally involved is considered supra § 787, 

dL Waat of Eecord 

The rule whereby tecondary evidence is admitted as 
to lost or destroyed records Is not appllcable to Judicial 
records, although parol evidence Is admissibitf in a pro- 
ceedlng to have the missing record properly made up. 

It is generally held that the proceedings, judg- 
ments, and decrees of court of record can be proved 
only by the record itself or a properly authenticated 
copy thereof, and that, if no record of such mat¬ 
ters has ever been made, the absence of the record 
cannot be supplied by parol or other extrinsic evi¬ 
dence, the rule whereby secondary evidence is ad¬ 
mitted as to lost or destroyed records not being ap- 
plicable.®® In such cases the proper remedy is by 
legal proceedings to have the missing record proper¬ 
ly made up,®® and for this purpose parol evidence 
is admissible to show the existence and occurrence 
of the proceedings, the record of which is to be 
supplied.®! However, the foregoing rules do not 
apply to the proof of facts and proceedings which 
are not required by law to be recorded;®^ nor do 
these rules apply in proving the proceedings of a 
tribunal which is not a court of record.®® 

§ 810. — Corporate Records 

a. Private corporations 

b. Public corporations 


EVIDENCE 


48 . Ga,—Walton v. Mitchell, 74 S.E. 

1006, 11 Ga.App. 169. 

22 C.J. p 1010 note 34. 

Copy flled ia. aaothax canitty 

Where a sherifT retumed the orig- 
nal exeeution, on which a levy was 
made, and his retum thereof, to the 
Justices* court of one county, and 
flled a copy thereof In the county 
court of another county, the sheriff 
was properly permltted to testify, in 
a proceedingr based on such levy, 
that a copy attached to the justlce’s 
deposition was correct, and that in 
the copy flled In the other county he 
had omitted to make an Interlinea- 
tion, over an objection that the orig- 
inal exeeution was the best evidence. 
—Peeples v. Slayden-Kirksey Woolen 
Mills, Tex.Civ.App., 90 S.W. 61. 
Beoltal IzL deed 

The fact that the hest evidence 
of a sherilTs authority to sell Is not 
avallable, and that proper predicate 
has been laid for secondary evidence, 
does not alter the rule that reoital 
in a sherifTs deed is not cbmpetent 
evidence of his power to sell.— 
Richards v. Rule, Tex.Com.App., 207 
S.W. 912, reversing Rule v. Rich^ds, 
CivApp., 169 S.W. 386. 

49. Or.—Rae v. Morgan, 266 P. 

1069, 126 Or. 644, rehearlng denled 

267 P. 1072, 125 Or. 644. 


Ba Conn.—Supples v. Lewis, 37 
Conn. 668. 

51. lowa.—Holt V. Marshall, 191 N. 
W. 294. 

Mo.—^Harbstreet v. Shipxnan, 122 S. 

W.2d 395, 233 Mo.App. 626. 
Mont,—Dick v. King. 257 P. 1022, 
80 Mont. 40. 

22 C.J. p 1011 note 37. 

52. Mo.—G-eneraX Motors Accept- 
ance Corporation v. Lyman, 78 S. 
W.2d 109, 229 Mo.App. 455. 

22 C-J. p 1011 note 38. 

53. 111,—Wardwell v. McDowell, 31 
111. 364—^Ayres v. CUnefelter, 20 
111. 465. 

54. Mo.—State v. McGonigle, 13 S. 
W. 768, 101 Mo. 363, 20 Am.S.R. 
609, 8 L..R.A 735. 

55. K.D .—^Flrst Nat. Bank v. Car- 
roll, 179 N.W. 664, 46 N.I>. 62. 

56. Ala.—Birmingham Bottling Co. 
V. Morris, 69 So. 86, 193 Ala. 627. 

57. Conn.— Ezzo v. Geremiah, 142 A. 
461, 107 Conn. 670. 

Ky.—Jones v. Hodgkins, 26 S.W.2d 
19, 233 Ky. 491. 

22 C,J. p 984 note 97 [hj. 

58. Or.—Oliver v. Hutchinson, 69 P. 
139. 1024, 41 Or. 448. 
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59. Tex.—Woods v. Hardware Mut. 
Casualty Co., Civ.App., 141 S.W.2d 
972, error refused—^Turley v. To- 
bln, Civ.App., 7 S.W.2d 949, 952, 
auoting Corpus ^Fnris, error re¬ 
fused, 

22 C.J. p 1011 note 42. 

Admission of docket entrles, etc., 
generally see supra § 632. 

eo. Tex.—^Woods V. Hardware Mut, 
Casualty Co., Civ.App., 141 S.W.2d 
972, error refused. 

22 C.J. p 1011 note 43. 

61. Me.—^Moody v. Moody, 11 Me. 
247. 

Okl.—In re Bates. 174 P. 743, 70 
Okl. 321. 

62. Mo.—^Hinson v. Morris, App., 
298 S.W. 264. 

Neb.—State v. Warrick, 184 N.W. 
896. 899, 106 Neb. 760, citlngr 

Corpus Juzls. 

Tex.—^Richards v. Rule, Com.App., 
207 S.W. 912, reversing Rule v. 
Richards. Civ.App., 169 S.W. 386— 
W. T. Carter & Bro. v. Bendy, Civ. 
App., 251 S.W. 265. 

22 C.J. P 1011 note 45. 

63. Ala.—Sugar Valley Iiand Co. Vi 
Johnson, 85 So. 871, 17 AUuApp. 
409. 

22 C.J. p 1011 note 46. 
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Ih Ftirate OoiporstioBS 

(1) In general 

(2) Want of record 

(1) In General 

The record of the proceedlngs of a private Corpora¬ 
tion ia the beat evfdence of Ita contenta, and paroi evl- 
dence ia not admlaslble if the record Is accessible. 

Where a record of the acts and proceedings of a 
private corporatiori is required by law to be kept, 
and even where such a record is actually kept, al- 
though not required by law, such record constitutes 
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the best evidence of its contents, and paroi evidence 
is not admissible if the record is accessible.®^ 
foregoing nile, however, is not of unlimited scope, 
and independent facts of which a witness has per- 
sonal knowledge may be proved by his testimony, 
notwithstanding they may also appear on the rec- 
ords of the Corporation.®® The fact that a corpo¬ 
rate meeting was held may be proved by paroi with- 
out producing the record of what occurred at the 
meeting,®® and paroi testimony explaining the rec- 
ords is admissible.®^ Where corporate records are 


64, U.S.—Simpkinson v. Commis- 
flioner of Intemal Revenue, C.C.A., 
89 F.2d 397, reversed on other 
grounds 93 F.2d lOlS— 1>. P. Paul 
St Co. V. Mellon, D.C.X.T., 24 P.2d 
738—^Pox V. Johnson & Wimsatt, 
D.C.D.C., 31 P.Supp. 64. 

Ala.—First Nat Bank v. Cotton, 164 
So. 371, 231 Ala. 288. 

Cal,—Lawrence ▼. Premier Indem- 
nity Assur. Co., 182 P. 431, 180 
Cal. 688—^Irwln v. Pickwick Stagres 
System, 25 P.2d 998. 134 Cal.App. 
443. 

111.—^Mullanphy Sav. Bank v. Schott, 
26 N.E. 640, 135 III. 655, 667, 25 
Am.S.R. 401—^Wardlow v. Grand 
Ltodge. Brotherhood of Railroad 
Trainmen, 245 IlLApp. 142— 
Knights and Ladies of America v. 
Weber, 101 IlI.App. 488, 

lowa.—^Andrew v. lowa Sav. Bank 
of Oelwein, 213 N.W. 271. 

Kan.—Smith v. Hutchinson Box 
Board & Paper Co., 180 P. 983, 104 
Kan. 732. 

Ky.—^Bennett v. Madison Sales Co., 
95 S.W.2d 604, 264 Ky. 728. 

MSch.—Jacob v. Gratiot Central 
Market Co., 255 N.W. 331, 267 
Mlch. 262. 

Mo.—^Medllng v. Abraham Lincoln 
Life Ins. Co., 41 S.W.2d 6, 225 Mo. 
App. 1243—BufCklo Trust Co, v. 
Producere* Exchange No. 148, Cali- 
fomia, Mo., 23 S.W.2d 644, 224 
Mo.App. 199. 

N.T.—^President and Directors of 
Manhattan Co. v. Hausling, 1 N.Y. 
S.2d 702, 706, 253 App.Dlv. 265, 
citing Coxpus Juris—National 
Bank of Bepubllc v. Navassa 
Phosphate Co., 8 N.Y.S. 929, 56 
Hun 136. 

N.C.—Respess v. Rex Spinning Co., 
133 S.E. 391, 191 N.C. 809. 

N.D.—Bank of Valley City v. Lee. 
176 N.W. 676, 43 N.D. 603. 

OkL—^Kirk Okl. Co. v. Bristow, 7 
P.2d 682, 154 Okl. 183—National 
Surety Co. v. Wlngate, 5 P.2d 376, 
153 Okl. 132—^Anderson v. Gunther 
City Coke, Coal & Mining Co., 281 
P. 982. 139 Okl. 102—Anderson v. 
Intemann, 281 P. 977. 139 Okl. 278 
—Grant-Sprague Lumber Co. v. 
First Nat Bank, 227 P. 104, 100 
OkL 73. 


Pa.—Costa V. Croatian Fratemal 
Union of America, 185 A. 869, 122 
Pa.Super. 447. 

S.D.—Smith v. Olson, 208 N.W. 685, 
60 S.D. 81—Palmer v. Bratager, 
172 N.W. 607, 41 S.D. 649. 

Tenn.—^North Carolina Mut Life 
Ins. Co. V. Banks, App., 148 S.W.2d 
54. 

Tex.—Stinnett v. Paramount-Fa- 
mous Lasky Corporation of New 
York, Com.App., 37 S.W.2d 146, 
€iffirming Paramount-Pamous Las¬ 
ky Corporation of New ‘ York v. 
Stinnett, Civ.App., 17 S.W.2d 126 
—Mutual Life & Loan Ass'n of 
America v. Skidmore, Civ.App., 60 
S.W.2d 384—0*Hara v. Texas Nat. 
Bank of Forth Worth, Civ.App., 
299 S.W. 649—Sykes v. Caldwell, 
Civ.App., 282 S.W. 282—Chapman 
V. Harris, Civ.App., 275 S.W. 76. 
Wash.—^Walnut Park Lumber & Coal 
Co. V, Roajie, 17 P.2d 896, 171 
Wash. 362.* 

Wis.—In re Lemke’s Will, 238 N.W. 

806, 206 Wis. 6. 

22 aJ. p 1011 note 48. 

Sale, owuership, or txaaisfer of atoofc 

(1) In some cases, the record of 
stock was held to constitute the 
best evidence of its contents. 

Ark.—Berlin v, Rainwater, 294 S.W. 

I 368, 174 Ark. 66. 

Del.—Schults V. Commonwealth 
Mortgage Co., 107 A. 774, 12 Del, 
Ch. 104. 

N.J.—^Mateer v. New Jersey Tele- 
phone Co., Sup., 135 A. 663. 

S.D.—^Farmers* State Bank of Park¬ 
er V. Tri-State Mut Grain Deal- 
ers* Pire Ins. Co. of Luveme, 
Minn., 170 N.W. 638, 41 S.D. 398. 

22 C.J. p 1011 note 48 [a] (1). 

(2) The certifleates of stock have 
been held the best evidence of an 
interest in the subiect matter of a 
suit against a Corporation.—Steers 
Department Stores v. Buckingham, 
123 A. 391, 143 Md. 680. 

(3) However, the books of a Cor¬ 
poration are not the only competent 
evidence of the sales of its stock. 
—^Kuebker v. Success Heater & Mfg. 
Co., lowa, 192 N.W. 485. 


sloner of Intemal Revenue, C.CJt 
80 F.2d 630. 

Ala.—^Hestle v. Louisville & N. R. 

Co., 81 So. 149, 16 Ala.App. 657. 
Ark.—Old American Ins. Co. v. Jack- 
son, 292 S.W. 380, 173 Ark. 424. 
Ga.—Bass v. African Methodist 
Bpiscopal Church, 116 S.E. 816, 
156 GSh 57—Continental Trust Co! 
V. Bank of Harrison, 136 S.B. 319, 
36 Ga.App. 149, conforming to an- 
swer to certiflled questlons 134 S. 
B. 776, 162 Ga. 758, 50 A.L.R. 412 ! 
IlL—^People for Use of TTfiaimaVfa 
Commons Permanent School Fund 
V. Mitchell, 240 IlLApp. 281. 

Ind.—^Lowe v. Swafford, 199 R-.!]. 
709, 209 Ind. 614, 103 A.L.R. 1222 
—^Paul V. Walkerton Woodlawn 
Cemetery Ass*n, 184 N.B. 637, 204 
Ind. 693. 

Mlch.—^New Jersey Title Guarantee 
& Trust Co. V. McGrath, 214 N.W. 
195, 239 Mlch. 404. 

iMo.—^Tobin v. Hewitt Co,, App., 232 
S.W. 267. 

N.Y.—Schachter v. Night & Day 
Press, 210 N.Y.S. 428, 126 Misc. 
172. 

Okl.—^McMurray v. Witherspoon Live 
Stock Commission Co., 269 P. 367, 
359, 132 OkL 100, quotlng Ccxpiis 
Jnxls. 

Tex.—^Pearson v. Black, Civ.App., 
120 S.W.2d 1075. 

22 C.J. p 1012 note 49. 

Ownership of fuM in hahk 
The cashler of a bank may be al- 
lowed to testlfy, wlthout producing 
the books, that certaln money held 
by the bank was credlted to a cer¬ 
taln person.—Smith v. Flatonla First 
Nat. Bank, 96 S.W. 1111, 43 Tex.Civ. 
App. 495. 

Ownership of stock 

Testimony of the manager of a 
Corporation as to the amount of 
stock owned by the president there- 
of has been held competent, such 
fact being within the manager's 
personal knowledge.—^Peppers v. 
Pennsylvanla Door & Sash Co., 286 
S.W. 6, 171 Ark. 62L 
68 . U.S.—^Ramsdell v. National Riv¬ 
et & Novelty Co., C.aW.Va„ 104 F. 
16. 

67. Mo.—^Mackey v. First Nat 
BsLDk, App., 293 S.W. 66. 


66. U.S.—-R. Hoe & Co. v, Comznla- 
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collateral to the main issue, parol evidence thereof 
is admissible,®* and the resuit of an examination 
of many books, papers, and records may be proved 
by a competent person,®® provided the writings 
themselves are properly in evidence.’» 

The applicatiori of the best evidence rtile to proof 
of the existence of a Corporation or the fact of 
a^ency and the nature and extent of an officeres or 
agent's authority is discussed supra § 803 ; and the 
admission of copies of corporate records is discussed 
infra § 818. 

(2) Want of Record 

Parol evidence fs admissible to prove a fact where 
the corporate records are Incomplete or the fact to be 
proved Is of such a character that it wouid not be shown 
by the record. 

Unless it is expressly provided by statute, char- 
ter, or articles of Corporation that the acts and pro- 
ceedings of a private Corporation can be proved only 
by its records, parol evidence is admissible to prove 
a fact or transaction which has been omitted from 


the corporate records."*! One reason for this rule is 
that the omission of a Corporation to make a rec¬ 
ord of its proceedings should not be allowed to prej- 
udice the rights of an innocent third person who has 
in good faith relied on an official assurance of its 
corporate acts.72 The same is true where the mat- 
tcr to be proved is of such a character that it wouid 
not be shown by the record and the fact that 
the records of a Corporation contain no entry rele¬ 
vant to the matter does not preclude parol evidence 
that certain action was not taken.'^'* 

b. Public Corporatioiia 

(1) In general 

(2) Ordinances 

(1) In General 

Where a record thereof exists, the acts and proceed- 
Ings of a municipal or other publlc Corporation or board 
may not ordlnarlly be proved by parol testimony. 

Where the acts and proceedings of a municipal^ 5 


68. Ala.—^Finney v. Bouclielle, 124 
So. 423, 220 Ala. 194. 

Mo.—Rutledire v. Weisenbom, App., 
142 S.W.2d 884, 886, citinff Coipna 
Jnzls. 

69. Ind.—^Lester v. Hinkle, 163 N.EL 
179, 90 Ind.App. 193. 

lowa.—Andrew v. Hartford Accident 
& Indemnlty Co., 223 N.W, 629, 
207 lowa 662. 

m Mich.—^Michlgan Bankers* Ass*n 
V. Ocean Accident & Guarantee 
Corporation, 264 N.W. 868, 274 

Mich. 470. 

7L U.S.—Handley v. Stutz, Tenn., 
11 S.Ct 630, 139 U.S. 417, 36 L-.Bd. 
227, reversinff, C.C., Stutz v. Hand¬ 
ley, 41 P. 631—Bank of United 
States V. Dandridge, Va., 12 Wheat. 
64, 6 L».Bd. 662—Cory v. Hamilton 
Nat Bank, C.C.A.Ky., 31 P.2d 879, 
afflnning, D.C., In re Federal Coal 
Co., 81 F.2d 376—^Loulsville Trust 
Co. V. National Bank of Kentucky, 
D.aKy., 3 P.Supp. 909, reversed on 
other grounds, C.C.A., National 
Bank of Kentucky v. Liouisville 
Trust Co., 67 P.2d 97, certiorari 
denled Louisvllle Trust Co. v. Na^ 
tional Bank of Kentucky, 64 S.Ct 
440. 291 U.S. 666, 78 L.Hd. 1066. 

Ala.—McMillan v. Aiken, 88 So. 136, 
205 Ala. 36. 

CaL—^Todd v. Temple Hospital Ass*n, 
273 F. 695, 96 Cal.App. 42. 

Del.—^Phoenix Finance Corporation v. 
lowa-Wisconsln Brldge Co., Super., 
16 A.2d 789. 

FLa.—^Redstone v. Redstone Lumber 
& Supply Co., 133 So. 882, 884, 
101 Fla. 226, citing Oorpus Fazls. 

GfL—^De Loach v. Bennett 119 S.H. 
592, 156 Ga. 683—^Martin v. Lees- 
hnrg Bank, 73 S.B. 387, 187 Ga. 


285—^Helping Hand of (xood Sa- 
marltan v. Bank of Smithville, 125 
S.B. 794, 33 Ga.App. 285. 
lowa.—Claim of Hannahs, 252 N.W. 
539, 541, 217 lowa 1016, quoting 
Corpus Jnxls. 

Me.—4-One Box Machlne Makers v. 
Wirebounds Patents Co., 169 A. 
496, 131 Me. 70. 

Micb.—Jacob v. Gratiot Central 
Market Co., 266 N.W. 331, 267 
Mich, 262—Otsego Paper Stock 
Co. V. Slosberg. 202 N.W. 991, 230 
Mich. 260. 

Miss.—Williams v. Williams Tellow 
Pine Co., 146 So. 143, 166 Miss. 
803. 

N.T.—^Butts V. Gaylord State Bank, 
282 N.T.S. 1, 166 Misc. 666. 

N.C.—Scotton Motor Co. v. Scotton, 
129 S.E. 198, 190 N.C. 194—Sanders 
V. Mayo, 118 S.B. 910, 186 N.C. 108 
—BaUey v. Hassell, 116 S.E. 166, 
184 N.C, 450. 

Okl.—Anderson v. Gunther City 
Coke, Coal & Mining Co., 281 P. 
982, 139 Okl. 102—^Anderson v. 

Intemann, 281 P. 877, 189 Okl. 278. 
Or —Cannon v. Farmers* Union 
Grain Agency, 202 P. 725, 103 Or. 
26. 

Pa. —KoBune v. State Bank of 
Schuylkill Haven, 4 A,2d 234, 134 
Pa-Super. 108—^MeCay v. Luzeme 
& Carbon County Motor Transit 
Co.. 189 A, 772, 125 Pa.Super. 217. 

_^Bank of Kentucky v. Schuylkill 

pfl Tiif, 1 Pars.Eq.Cas. 180, afflrmed 
1 Pars. 269, 6 Pa,Li.J. 251. 

Tex.—Ross V. Sutter, Civ.App., 223 
S.W. 273. 

Utah.—Copper King Mining Co. v. 

Hanson, 176 P. 623, 62 Utah 606. 
Va.— ^AltaVista Cotton Mill s v. Iiane, 
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112 S.E. 637, 641, 138 Va. 1, Cit- 
Ing Corpus Jtixis. 

Wash.—^Walnut Park Lumber & Coal 
Co. V. Roane, 17 P.2d 896, 171 
Wash. 362. 

Wis.—Llsbon Town Fire Ins. Co. v. 
Tracy, 296 N.W. 126, 236 Wis. 651. 

14 C.J. p 921 note 40—14A C.J. p 98 
note 92—22 C.J. p 1013 notes 63, 
65. 

72. lowa.—Claim of Hannahs» 252 
N.W. 639, 641, 217 lowa 1016, quot- 
ing Corpus Juris. 

22 C.J. p 1013 note 54. 

73- La.—^First Baptist Church of 
Covington v. Jackson, 120 So. 639, 
10 La.App. 170. 

S.D.—^Dacotah Packlng Co. v. Bertel- 
son, 217 N.W. 393, 62 S.D. 324. 

22 C.J. p 1013 note 56. 

74, Ala.—United Order of Golden 
Cross y. Hooser, 49 So. 354, 160 
Ala. 334—^Bessemer Land & Im- 
provement Co. v. Jenkins, 18 So. 
565, 111 Ala. 135, 56 Ain.S.R. 26. 

75. Ala.—^Pilcher v. City of 3>>thaii, 
98 So. 16, 207 Ala. 421—^Town of 
Clanton v. Chilton County, 87 So. 
345, 205 Ala. 103. 

Ark.—^Hill v. City of Rector, 266 £t 
W. 848, 161 Ark. 674. 

Colo.—^Kinzie v. Incorporated Town 
of Haxtun, Phillips County, 63 P. 
2d 511, 99 Colo. 688. 

Ga.—Western & A. R. R- v. Peterson, 
147 S.E. 613, 168 Ga. 259. 

Ky.—^Fidelity & Deposit Co. of 
Maryland v. Conamonwealth, for 
Use of City of Jackson, 67 S.W.2d 
719, 252 Ky. 476—City of Somer- 
set V. Gardiner, 15 S.W.2d 303, 228 
Ky. 612—^Rockport Coal Co.'s 

Trustee In Bankruptcy v. Tilford, 
300 S.W, 898, 222 Ky. 288—^Town 
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or othcr public*^® Corporation, or of a public board,* ^ 
as, for instance, a public school board,'^^ are re- 
quircd to appear of record, parol evidcnce is not ad- 
missible to prove such acts or proceedings unless 
the absence of the record is satisfactorily explained ; 
but this rule does not exclude parol evidence of an 
independent fact which is not necessarily a matter 
of record and which is not shown by the witness* 
testimony to be a matter of record; in such a case 
parol evidcnce founded on the witness' own knowl- 
edgc is not secondary but original evidence.'^^ So 
also, where no record has been kept with respect to 
certain matters, thcse may be shown by parol,®® 
for the right of a third person dealing in good faith 
with a municipal Corporation or board cannot be 
prejudiced by a failure of the Corporation or board 


32 C.J.S. 

to keep a proper record of its proceedings.®! ^ 
fortiori, parol evidence is admissible, in a suit to 
require a clerk to make a record of the passage of 
resolutions, to prove the passage of such resolu- 

tions.®2 

(2) Ordinances 

Where a record exists and fs accesefble, parol ev{. 
dence is not admissible to prove the existence and con. 
tents of a municipal ordlnance. 

The best evidence of the existence and provisions 
of a municipal ordinance is the record containing 
it, and parol evidence is not admissible unless the 
loss or destruction of the record is established;®® but 
in the absence of any record of an ordinance the 
fact of its passage or its contents may be proved 


of Nortonvllle v, Woodward, 231 
S.W. 224, 191 Ky, 730—Prlce Bros. 

V, City of Bawson Sprln^rs. 227 S. 

W. 470, 190 Ky. 349. 

Mlcb.—Schurtz v. City of Grand 
Rapids, 175 X.W. 421, 208 Mich. 
610. 

Pa«—Commonwealth ex rei. Volun- 
teer Pire Dept. v. Township of 
Ooal. 14 Northumb.L.J. 332, 32 
Mun.L.R. 46. 

Va.—^Hammer v. Commoixwealth ex 
reL Hoover, 193 S.E. 496. 169 Va. 
355. 

22 C,J. p 1013 note 57. 

Paxol evldenee adulsaible 
Although, a statute maJkes tlie min- 
utes of a meeting: of a town board 
prima facie evidence of tlie buslness 
transacted thereat, It has been 
broadly stated that parol evidence 
is admissible for the same purpose. 
—^McFayden v. Town of Calistoga, 
240 P. 623, 74 Cal.App, 378. 

78, lowa.—^Butler v. St. liouis L. 

Ins. Co., 45 lowa 93. 

22 C.J. p 1013 note 68. 

77. BL—^People ex rei. Smith v. 
Wabash Ry. Co., 28 N.B.2d 119, 374 
in. 165—^People ex rei, Frick v, 
Chlcaero Sc E. I. Ry. Co., 198 N.E. 
212, 361 111. 470—People v. Illi¬ 
nois Cent. R. Co., 146 N.E. 719. 314 
111. 839—Village of Brookfield v. 
Ricker, 129 N.E. 100, 296 IU. 816. 
Ky.—^Ebert v, Board of Education of 
School Dist. of City of Newport, 
128 S.W.2d 186, 278 Ky. 75. 

ICaso.—Scullin v. Cities Service Oil 
Co., 22 N.E.2d 666, 304 Mass. 75— 
Carbone, Inc., v. Kelly, 194 N.E. 
701, 289 Mass. 602. 

Mont.—State v. IXlworth, 258 P. 250, 

. 80 Mont. 111, 

22 C.J. p 1013 note 59. 

m» xula iDuui been to ex¬ 

clude parol evidence of the proceed- 
iitgs of; 

(1) A board o£ supervisors.— 
Himter ▼, Bennett, 115 So, 204, 149 


Miss. 368—Smith v. Board of Sup’rs 
of Tallahatchle County, 86 So. 707, 
124 Miss. 36. 

(2) County commlssioners.— 

Blackwell v. Houston County, 147 
S.E. 574, 168 Ga. 248. 

78. Cal.—Clark v, Conley School 
Dist. of Kern County, 261 P. 723, 
86 Cal.App. 627. 

111.«—Crawford v. Board of Educa¬ 
tion Dist. No. 88, 215 IlLApp. 198. 
Ky.— VT estezn Union Telesrraph Co. 
V. Guard, 139 S.W.2d 722, 283 Ky. 
187. 

Mo.—State ex reL School Dist of 
Affton V. Smith, 80 S,W.2d 858, 836 
Mo. 703. 

22 C.J. p 1014 note 60. 

79- Ga.—City of Atlanta v. Black- 
mon, 179 S.E. 842, 51 Ga.App. 165. 
22 C.J. p 1014 note €2. 

80. U.S.—Joseph v. Vlllagre of 
Downers Grove, C.C.A.I11., 104 F. 
2d 974. Certiorari denied Village 
of Downers Grove v. Joseph, 60 S. 
Ct 142, 308 U.S. 605, 84 L.Ed. 506. 
Ga.—Jeanes v. Mayor, etc., of Mill- 
edgevllle, 165 S.E. 900, 45 Ga.App. 
755, followed in Wall v. Mayor, 
etc. of Milledgeville, 166 S.E. 218, 
45 Ga.App. 840. 

111.—Gehhardt v. Village of La 
Grange Park, 268 IU.App. 566, re- 
versed on other grrounds 188 N.E. 
372, 354 111. 234. 

Ind.—^American Employers Ins, Co. 
V. Board of Pinance of Township 
of Knigrht, Vanderburi^h County, 
200 N.E. 418, 102 Ind.App. 620. 
Mo.—^Bonsack & Pearce v. School 
Dist. of Marcellne, 49 S.W.2d 1085, 
226 Mo.App. 1238. 

Mont—State v. Madison State Bank 
of Vlrgrinia City, 261 P. 648, 77 
Mont 498. 

N.J.—Sullivan v. Mayor and Councll 
of Borough of Ramsey, 143 A. 364, 
106 N.J.liaw 142, reversing Sulli¬ 
van V. Borough of Ramsey, Sup., 

. 139 A. 886. 


N.C.—^Heame v. Stanly County, 123 
S.E. 641, 188 N.C. 45. 

R.L—Murphy v. DufCy, 124 A. 108, 
46 R.I. 210. 

Tex.—W eaver v. Commissionera’ 
Court of Nacogdoches County, 146 
S.W.2d 170, 136 Tex. 611, revers- 
Ing Commlssioners" Court of Nac¬ 
ogdoches County V. Weayer, Civ. 
App., 141 S.W.2d 764—City of 
Electra v. American La Franoe & 
Foamite Industries, Inc., Clv.App., 
133 S.W.2d 223, 226, citing Coxpns 
Juzls. 

22 C.J. p 1014 note 63. 

81. Wyo.—^Rohrbaugh v* Mokler, 
188 P. 448, 26 Wyo. 614. 

22 C.J. p 1014 note 64. 

88. Mo.—State ex rei. Willlam R. 
Compton Co. v. Walter, 23 S.W.2d 
167, 324 Mo. 290. 

83. Ark.—Satterfield v. Fewell, 149 
S.W.2d 949. 

Fla.—^Douglass v. Sapotnlck. 171 So. 
766, 126 Fla. 763, followed In 173 
So. 926, 131 Fla. 246. 

Ga.—^Hight Accessory Place v. Lam, 
105 S.E. 872, 26 Ga.App. 163. 

La.—Williams v. Windham, 8 La. 
App. 127. 

Mo.—State ex rei. Barkwell v. Trlm- 
ble, 274 S.W. 683, 309 Mo. 546— 
Fage V. City of Payette, 116 S.W. 
2d 678, 233 Mo.App. 37—City of 
Brunswick ex rei. Barkwell v. 
Scott 276 S.W. 994, 219 Mo.App. 
46. 

22 C.J. p 1014 note 65—43 C.J. p 581 
note 17. 

Eeoessikr of objectlon 
Parol evidence was held sufBlcient 
to warrant a findlng that an ordi¬ 
nance was legally enacted in a case 
in which it did not appear that ob- 
Jection was made to proving such 
fact by paroL—^Heller v, Alvarado, 
20 S.W- 1003, 1 Tex.Civ.App. 409. 
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by parol evidence^^ and, in the absencc of a statute 
to the contrary, proof of the publication of a mu- 
nicipal ordinance may be made by parol.®® Parol 
evidence that an ordinance was properly signed by 
the mayor has been receivcd,®® and it has also been 
held that a witness may state as a fact the exist- 
cnce of a quarantine in force in a municipality as 
against an objection that the statute or ordinance 
cstablishing the quarantine is the best evidence;®'^ 
and parol evidence that no ordinance or resolution 
had been passed with respect to a particular mat- 
ter has been held admissible.®® Where it did not 
appear that a city ordinance was duly attested by 
the city clerk as required by statute, in order to be 
introduced in evidence it was held that such ordi¬ 
nance could not be considered as affecting the right 
of a litigant to introduce parol proof on the subject 
covered thereby.®® 

§ 811. - Records of Unincorporated Asso- 

ciations 

Parol evidence Is not admissible to prove the con- 


tents of an accessible record of an unincorporated as- 
soclation. 

The best evidence rulc applies to the records of 
unincorporated associations and precludes the intro- 
duction of parol evidence as to the contents thereof 
unless failure to produce the record is properly ac- 
counted for;®® but acts and proccedings of such an 
association of which no record exists may be shown 
by parol.®! 

§ 812. — Records of Deeds and Mortgages 

Parol evidence Is not admissible to prove the con¬ 
tents of the records of deeds and mortgages where the 
records or properly authenticated coples are accessible. 

In accordance with general rules stated supra § 
807, parol evidence is not admissible to prove the 
contents of the records of deeds and mortgages 
where the records or properly authenticated copies 
are accessible,®® and this is true even though the 
testimony offered is that of the custodian of the 
records.®® 


C. COPY SECONDARY TO ORIGINAL WRITING 


§ 813. General Rule ing is the best evidence, and a copy is not admissi- 

A. « genarai rule th. origtn.i of . writing I. th. except where, as Stated infra § 837, the ab- 

best evidence, and a copy Is inadmissible. sence of the original is accounted for. Even though 

Although subject to limitations, discussed infra a- copy been admitted in evidence, the court 

§ 818, the general rule is that, where the fact to be should withdraw it if it subsequently appears that 

proved is evidenced by a writing, the original writ- the original is available.®® 


84. U.S.—City of Weslaco, Tex., v. 
Porter, C.C.A,Tex., 66 F.2d 6. 

Ala.—^Ingram v. Evans, 148 So. 693, 
227 Ala. 14. 

lowa.—Matson v. Mitchell, 179 N.W. 
173. 

22 aJ. p 1014 note 66—43 C.J. p 
681 note 25. 

85. lowa.—^Eldora v. Burlinsame, 
17 N.W. 148, 62 lowa 32. 

22 aJ. p 1014 note 67. 

88. lowa,—Powers v. lowa Cent. K. 
Co., 186 N.W. 1049, 157 lowa 347. 

87. S.C.—^Mitchiner v. Western Un¬ 
ion Tei. Co., 60 S.E. 190, 70 S.C. 
522. 

88. Ga.—Scott v. Mayor, etc., of 
Mount Airy, 14 S.E.2d 127, 64 Ga. 
App. 828. 

89. Mass.—0*Brien v. Wobum, 69 
N.E. 350, 184 Mass. 598. 

91. Okl.—Brotherhood of American 
Teoman v. Hutchinson, 218 P. 841, 
92 Okl. 221. 

22 C.J. p 1014 note 70. 

The ooiutitTitieiL and Iry-laws of a 
'benevolen.t soclety are Wlthln the 
rule stated In the text. 

—^Rural Home LQdgre No. 1720, 


Grand United Order of Odd Pel- 
lows of Little Kock, v. S^a, 220 S. 
W. 306, 143 Ark. 167. 

La.—^Bonnette v. Bonnette, App., 161 
So. 616. 

22 C.J. p 1014 note 70 CaL 

91. N.T.—^Harmon v. Matthews, 27 
N.T.S.2d 656. 

Tex.—Crenshaw v, Muse, Civ.App., 
118 S,W.2d 631. 

22 C.J. P 1015 note 71. 

9S. Mont.—Green v. Baker, 214 P. 

88, 66 Mont. 568. 

22 C.J. p 1015 note 72. 

Passagre of tdtle to thlrd persoas 
In petitory action, plaintiffs, afl- 
leging that land involved was ac- 
CLUired hy their ancestor immedxately 
after dissolution of community be- 
tween him and his wife by latter^s 
death and transferred by ancestor^s 
subseguently exeeuted deeds, valid 
on their face, although alleged to be 
donaitions in disguise, cannot intro¬ 
duce evidence tendlng to vary public 
records of such deeds after title has 
passed into hands of third paxtles, 
and hence have no right or cause of 
acUen.— Chachere v. Superior OIl 
Co., 187 So. 321, 192 Lau 193. 
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93. Ark.—Jones v. Melindy, 36 S.W. 
22, 62 Ark. 203. 

22 C.J. p lOlB note 73. 

94. Md.—-Bogart v. Willis, 148 A. 
585, 158 Md. 393. 

Mo.—^Randazzo Macaroni Mfg. Co. v. 
Minneapolis St St. Lt. B. Co., App., 
251 S.W. 466. 

Pau—^Abercrombie v. Balley, 190 A, 
726, 326 Pa. 65—Perry v. Ryback, 
163 A- 770, 302 Pa. 569. 

22 C.J. P 1018 note 96. 

Beasons for mle 

(1> One reatson for excluding 
copies €U5 secondary evidence is the 
possibility of error in the transcrip- 
tion, or, in other words, because it 
is not the best evidence of the fact 
sought to he shown by the paper.— 
Bogart V. Willis, 148 A. 585, 158 Md. 
893. 

(2) Other reaison see 22 C.J. p 
1018 note 96 [a]. 

Use of copies hy witness to refresh 
memory or to testify from see the 
C.J.S. title Witnesses 9 359, also 
70 C.J. p 693 note 76—^p 694 note 
98. 

96. Ind.—Gimbel v. Hufford, 46 Ind. 
125. 
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§ 814. Applications of Rule 

The "beet evidence rule" has been applled to exclude 
evidence of coplc* of varloue wrlting», Including con¬ 
tracte, commerclal paper, grante, deed», and mortgagee. 

The nile statcd in the prcceding section has been 
applicd to exclude as secondary evidence copies of 
contracts,®® accounts and books of account,^^ agree- 
ments to submit to arbitration, and awards rendered 
pursuant thereto,^» bank bilis,99 bank deposit slips,i 
bilis of lading,2 bonds,9 a diagram taken from the 
abstract book of a county assessor of taxes,^ entries 
in a family Bible showing a personas age,5 estimate 


of repairs as relating to extent of loss affecting in- 
surer’s liability,® financial reports,'^ hotel records,8 
invoices,® judgments,^® letters,^^ maps^® or pians,19 
manifests of vessels,!-^ a notice to a mortgagee to 
discharge the mortgage of record,i® receipts,i« res- 
olutions of directors of a Corporation,proof of 
loss required to be given to insurers, discussed in 
the CJ.S. title Insurance § 1341, a tax roll, which 
has been held secondary to the original assessment 
books,i9 wills,l9 and waybills issued by a railroad 
company.29 Where the title to real property is in 
issue, the rule applies to exclude copies of grants,2l 
deeds,9® mortgages,®® and contracts to convey.24 


90. Ala,—Securlty Finance Co. v. 
Keny’s Tire Shop, 114 So. 298. 216 
Ala. 642. 

Ga,—Brenard Mfff. Co. v. Winn- 
Wilkee Drug Co., 120 S.B. 446, 31 
Ga.App. 200. 

22 C.J. p 1019 note 3. 

However, a copy of employment 
contract between defendants in ac¬ 
ti on agalnst Corporation and em- 
ployee thereof for injuries to one 
struclc by automoblle owned and 
driven by such employee has been 
held admissible In evidence, no rea- 
son belng given.—Bames v. Real 
Silk Hoslery Mills, 108 S.W.2d 68, 
341 Mo. 563. 

Assigumente 

(1) A copy of an assignment is 
inadmlssible as secondary evidence, 
—Levlne v. Potter, 221 N.T.S. 287. 
220 App.Dlv. 242—22 C.J. P 1019 note 
6 . 

(2) Thus a copy of an assignment 
of tenanrs right to recover a de¬ 
posit is Inadmlssible.—^Levlne v. Pot¬ 
ter, supra. 

Chattal ]nortgBg’6a 

Tex—Boydston v. Morris, 10 S.W. ! 

331, 71 Tex 697. 

32 C.J. p 1019 note 10. 

Realty mortgages see infra note 23. 

Commerclal paper 

Wash.—^Bond v. Werley, 28 P.2d 318, 
175 Wash. 669. 

22 C.J. P 1020 note 19. 

0<m.traeta of partnerahlp 
Ky.—Commonwealth v. Parlin & 
OrendorlT Co., 80 S.W. 791, 118 Ky. 
168. 26 Ky.Ii. 68. 

22 C.J. P 1019 note 2. 

mudg&ed oopy of agenfs contract 
for sale of land is inadmlssible.— 
Schweickhardt v. Chessen, 161 M.B. 
118, 329 111. 637. 

Contracts to convey realty see infta 
note 24. 

Jleaee 

Cnsigned copy of oil and gas lease 
without certiflcate of acknowledg- 
ment required by statute Is errone- 
ously admitted in actlon to cancel 
lease.—Stein v. Blackwell, Te3c.Civ. 
App^ 47 S.W.2d 490. 

97. Ala.—Armour Fertilizer Works 


V. Kinney, 114 So. 41, 216 Ala. 647 
—Booker v. Benson Hardware Co., 

113 So. 256, 216 Ala. 398. 

Okl.—^Avery v. Abraham, 243 P. 728, 

114 Okl. 101. 

R.I.—Cook V. Greenlaw, 19 A.2d 8. 
Tex.—Lloyd v. Cochran, Civ.App., 266 
S.W. 337, error dismissed Cochran 
V. Lloyd, 278 S.W. 1114, 114 Tex 
681. 

22 C.J. p 1019 note 4. 

98. Ky.—Davidson v. Davldson, 10 
B.Mon. 115. 

99. Ga.—^Robinson v. Bealle, 20 Ga. 
275. 

1. 111.—Schmidt v. Barr, 166 N.B. 
131, 333 111. 494, 65 A.L.R. 1. 

8. S.C.—^Walker v. Southern R. Co., 
66 S.B. 952, 76 S.C. 308. 

22 C.J. p 1019 nole 8. 

3. Ala.—^Monts v. Stephens, 43 Ala. 
217. 

N.T.—Selden v. I>elaware & H. Ca- 
nal Co., 29 N.T. 634. 

4L Tex.—Hlcks v. Pogue, 76 S.W. 

786, 33 Tex.Clv.App. 333. 

5k, N.J.—^Ryerson v. Grover, 1 N.J. 
Law 458. 

22 C.J. p 1019 note 12. 

6L N.J.—Smlth v. National Union 
Fire Ins. Co., 180 A. 371, 8 N.J. 
Misc. 994. 

7. Pa.—^Pirst Nat. Bank v. Bank of 
Plttsburgh, 99 Pa.Super. 600. 

S. Mbnt.—Cohen v. Clark, 119 P. 
775, 44 Mont. 161. 

9. Md.—^New York & B. Transp. 
Line V. Baer, 84 A. 251, 118 Md. 73. 

Vt—State V. Alpert, 92 A. 32, 88 Vt. 
191. 

lOi Tex.—^De Zavala v. Scanlan, 
Com.App., 66 S.W.2d 489, revers- 
ing Scanlan v. I>e Zavala, Civ.App., 
42 S,W.2d 849. 

Copy oontained la a g reed statement 
of facts 

Original draft of judgment, Identi- 
cal with copy theareof in agreed state- 
ment of facts, in suit on supersedeas 
bond, is admissible.—^De Zavala v. 
Scanlan, supra. 

11. Ala.—^Avant v. Avant, 92 So. 661, 
207 Ala. 499. 


Ark.—Supreme Life & Casualty Co. 

V. Wall, 23 S.W.2d 261, 180 Ark. 
895. 

lowa.—Alquist v. Thompson, 261 N. 

W. 609. 

Ky.—Sharp v. Culton, 89 S.W.2d 869, 
262 Ky. 84. 

22 C.J. p 1019 note 15. 

12. Tex.—City of Lallas v. McMur- 
ray, Civ.App., 282 S.W. 296. 

22 C.J. p 1020 note 17. 

13. N.H.—^Keefe v. Sullivan County 
R. Co., 71 A. 379, 76 N.H 116. 

22 C.J. p 1020 note 18. 

14. La.—^Pendery v. Crescent Mut. 
Ins. Co., 21 La.Ann. 410. 

15u Ala.—^Royal Lumber Co. v. Els- 
berry, 64 So. 71, 185 Ala. 462. 

16. 111.—Charles D. Stone & Co. v. 
New York Cent. H Co., 214 111. 
App. 483. 

17- lowa.—Ruthven v. Clarke, 79 N. 

W. 464, 109 lowa 26. 

22 C.J. p 1020 note 22. 

18. Ala.—Anniston City Land Co. v. 
Edmondson, 37 So. 424, 141 Ala. 
366. 

19- N.M,—Grissom v. Grissom, 185 
P. 64, 26 N.M. 618. 

20b Kan.—^Haas v. Chubb, 74 P. 280, 
67 Kan. 787. 

Tex.—Texas & P. R. Co. v. Limcb, 
87 S.W. 884, 39 Tex.Civ.App. 96. 
22 C.J. p 10*20 note 26. 

However, without giving reasons 
for so holding, a wayblll has been 
held not inadmlssible as not the 
best evidence.—^Atlantic Coast Line 
R. Co. V. Thrower, 6 S.B.2d 899, 217 
N.C. 77. 

21. Ga.—^Brooking v. Dearmond, 27 
Ga. 58. 

22 C.J. p 1020 note 26. 

22. S.C.—^Lancaster v. Lee, 51 S.B. 
139, 71 S.C. 280. 

22 C.J. p 1020 note 27. 

23. Ga.—Kelley v. Jeliries, 95 S.E. 
287, 147 Ga. 741. 

22 C.J. p 1021 note 28. 

24. Mich.—Woods v. Burke, 36 
W. 798. 67 Mlch. 674. 
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Telegrams. The general rule stated in the pre- 
ccding section is applicable to telegrams.25 Thus it 
is said that the original message is the best evidence 
and that a copy is not adniissible,^® unless the 
absence of the original message is accounted for, 
as stated infra § 837. The real difficulty arises in 
determining what constitutes the original message, 
that is, whether it is the message filed by the sender 
with the telegraph company or the message deliv- 
ered by the company to the intended recipient. It 
is settled that, in the absence of evidence of mis- 
take in transmission, if the sender takes the initia¬ 
ti ve so that the telegraph company is to be regard- 
ed as his agent, the message actually delivered to 
the intended recipient is the primary or best evi¬ 
dence ; on the other hand, if the sender assumes the 
risk of transmission or is merely the employer of 
the telegraph company the message filed is the best 
evidence.^^ However, where the evidence is sought 
to be admitted in proof of handwriting of the send¬ 
er of a telegraphic reply, the message filed is the 

primary evidence-^S 

§ 815, — Photographs 

Photostatic copies are secondary evidence and thus 
generally Inadmissible. 

Photographs of written instruments can be used 
only as secondary evidence.29 They are but copies 
which may or may not be facsimiles of their orig- 


inals; and whether a photographic copy of a writ- 
ing when offercd in evidence is a mathematically 
exact reproduction of its original is a question of 
fact.^® Hence, where the original writing is in 
court, it is proper to reject a photograph thcreof,®! 
except, perhaps, as evidence of genuineness, as dis- 
cussed supra § 714. However, as stated infra § 820, 
a photostatic copy is admissible as proof of a col- 
lateral fact when shown to be an exact copy of 
the original, and such copy is admissible when the 
absence of the original is accounted for, as stated 
infra § 837. 

§ 516. -Letterpress Copies 

Letterprets copies are secondary evidence and as such 
are inadmissible. 

Letterpress copies of a writing stand on the same 
footing as any other copies and are secondary evi¬ 
dence, not admissible,32 although such copies are 
admissible when the absence of the original is ac¬ 
counted for, as stated infra § 837. 

§ 817. —— Copy of a Copy 

Generally a copy of a copy Is deemed Inadmissible, 
but the contrary has been held. 

It is generally held that a copy of a copy of an 
original written instrument or odier writing is not 
admissible in evidence, unless the absence of both 
the original and the copy is accounted for, stated 


as. N.H.—Howley v. Whipple, 48 N. 
H. 487. 

22 aJ. P 1020 note 16. 

26. Me.—Morneault v. Colien, 120 A. 
915, 122 Me. 543. 

N.H.—^Howley v. Whipple, 48 M.H. 
487. 

22 aJ. p 102(J note 16. 

Grade of copy of telegrrana as sec¬ 
ondary evidence see supra § 784. 
Admissibility of copies of messaffes 
in actions agrainst telegraph com¬ 
pany see the C.J.S. title Telegr&phs 
and Telephones i 192, also 62 C.J. 
p 209 notes 69, 70, and 22 C.J. p 
1020 note 16 [d]. 

27. Me.—^Morneault v. Cohen, 120 A. 
915, 122 Me. 543. 

Utah.--B. T. Moran. Inc., v. First 
Sec. Corporation, 24 P.2d 384, 82 
Utah 316. 

22 CJ-. p 1020 note 16 [a]. 

Coipus Juils statemeut has beeu 
dtsd in applylnsr the rule to a crim- 
Jnal prosecution.—State v. Lozier, 
204 N.W. 256, 258, 200 lowa 652. 
Tdsgiam rsoelvsd aad rsply hsld 
otiffiuals 

Tex.—Texas State Bank of Fort 
Worth V. Press Pub. Co., Civ.App., 
250 S.W. 464. 

28. N.H.—Qowley v. Whipple, 48 N. 
H. 487. 


29. Ark.—^Union Cent. Life Ins. Co. 
V. Mendenhall, 34 S.W.2d 1078, 183 
Ark. 25. 

111.—^Wilson V. Glens Palis Ins. Co, 
32 N.B.2d 961, 309 HLApp. 286— 
In re Healea's Bstate, 254 III.App. 
334. 

lowa.—Olson v. New York Life Ins. 
Co., 295 N.W. 833. 

Ky.—^Black Mountain Corporation v- 
Parsons, 126 S.W.2d 874, 277 Ky. 
486. 

Mich.—National Land Co, v. Temes, 
299 N.W. 144, 298 Mich. 466. 

N.J.—Linden Silk Co. v. Paterson 
Sllk Throwing Co., 197 A. 67, 69, 
119 N.J.Law 482, citingr Coipus JH- 
zls. 

22 C.J. p 918 note 67, p 1021 note 36. 

Zveu thougta. Isss likely to be aaa 
Imperfoct leproductloUf a photograph 
comes within the greneral rule ttot 
a copy is inadmissible.—^Union Cent. 
Life Ins. Co. v. Mendenhall, 34 S. 
W.2d 1078, 183 Ark. 26. 

NoacompUsace with statute 
A photostatic copy of a financial 
statement is admissible as secondary 
evidence, even thougrh a statute au- 
thorizingr publlc recordingr offleers to 
xnake use of photographic processes 
for the reproduction of documents as 
public records is not complied with. 
_^Kebraska State Bank of Republi- 
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can City v. Walker, 196 N.W. 128, 
111 Neb. 203. 

Photographs as evidence g-enerally 
see supra SS 709—716. 
aOi Mich.—In re Foster, 34 Mich. 21. 
22 C.J. p 1021 note 36, 

31. Mich.—^In re Foster, supra. 
Wash.—Grane v. Horton, 32 P. 223. 

5 Wash. 479. 

22 CJ. p 918 note 68. 

3SL Md.—Marsh v. Hand, 35 Md. 123. 
22 C.J. p 1021 note 39. 

However, letterpress copies of let- 
ters shown to have been in the band- 
writing^ of a deceased person and to 
have been written hy the deceased to 
his Client, for whom he made loans, 
have been held competent.—^McAuley 

V. Siscoe, 205 P. 346, 110 Kan. 804. 
**Lietterpress copy” deflned see 18 C. 

J.S. p 133 note 52. 

33. Me.—^Jackson v. Bumham, 152 
A. 66, 129 Me. 344. 

Tex.—^Independent Order of Puritans 
V, Brown, Civ.App., 229 S.W. 939. 

22 C.J. p 1021 note 40. 

Oopy of caiboa. copy is not admis¬ 
sible.—Elastham v. Stumbo, 279 S. 

W. 1109, 212 Ky, 685. 

XJhauthoiiaMd eopy ef certifloato 

Where a record of a certlficate of 
the secretary of state, to the ef- 
fect that charter was granted to a 
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infra § 837; but the contrary has been held on the 
ground that therc are no degrees in secondary evi- 
dence.** 

§ 818. Limitations of Rule 

The rule that a copy of a writlna Ia eecondary evi- 
d«nce and Is inadmissfbte fs subject to limitations. 
Moreovsr the rule may be walved. 

The rule that a copy is secondary cvidence and 
is inadmissible, stated supra § 813, has been held in- 
applicable where the copy was made by the party 
against whom it is attempted to be used, and was 
fumished by him to the party on whose behalf it is 
ofFered,35 and where the copy is set forth in an 
answer in equity in compliance with an interroga- 
tory and a demand made in the bill.^® It has also 
been held that, in order to prove corporate exist- 
ence as against stockholders, a license recorded in 
the books of the Corporation may properly be 
proved by producing the bcok.^*^ So in some juris- 
dictions by reason of statute a sworn copy of cor¬ 
porate records is admissible where the original 
would be evidence.38 To prove the publication of 
a newspaper containing a libel, it is not necessary 
to produce a copy which has been actually pub- 
lished.3» A copy is admissible as positive evidence 
of a negative fact, such as the nonexistence of a 
disputed subject inatter.^^^ 

Blue prints,^^ vellum tracings,42 published bank 
reports,^^ and corporate books containing lists of 
stockholders^^ have been held to be originals and 


not objectionable as copies. 

As the term "copy” is sometimes applied to what 
is really an original writing, the mere fact that a 
writing is referred to as a "copy” is not conclusive 
that it is not the best evidence, and hence while 
the Word “copy,” as generally used, presumes an 
original from which it is taken, this is not always 
true.'^® 

The use of copies as secondary evidence when at- 
tached to depositions as exhibits is discussed in 
Depositions § 70. The application of the best evi¬ 
dence rule to authenticated transcripts or copies is 
discussed supra §§ 649-675, and whether the rule 
that copies are secopdary evidence and inadmissible 
applies to exclude a record where such record is 
by statute prima facie • evidence, supra § 641. 

Waiver, The rule that the original and not the 
copy is the best evidence may be waived.'*'^ More- 
over, the admission of a copy is not improper where 
no objection is made, see the C.J.S. title Trial § 
152, also 64 CJ. p 229 note 55 [c], and 22 C.J. p 
1019 note 99. 

§ 819. Admission of Correctness 

An admission of the correctness of a copy by the 
party against whom It Is to be used Is sufficient to Jus- 
tlfy Its admission In evidence. 

An admission' by the party against whom a copy 
of a writing is sought to be used, that the copy is 
correct, is usually held to render the copy admis- 


land and truet company on a speci- 
lled date, and that no charter bad 
ever been granted to a land and trust 
company of a name slishtly differ¬ 
ent, was not an instrument reqnired 
or pennitted by law to be recorded 
by the county clerk, the original was 
not an archlve of his offlce, and its 
record amonnted to no more than a 
certided copy made by the clerk of 
the certiflcate of the secretary of 
state, hence it was not the best evi¬ 
dence of the fact sought to be 
proved.—^Bomar v. Kunge, TexCiv. 
App., 225 S.W. 28T, error refused. 

34l Mass.—Goodrich v. Weston, 102 
Mass. 362, 3 Am.R. 469. 

22 C.J. p 1022 note 41. 

Objaetioit that a copy offered is 
only a copy of a copy is considered 
purely technical. 

Conn.—Cameron v. Peck, 27 Conn. 
555. 

2J.T.—^Robertson v. ^ynch, 18 Johns. 
451. 

Degrees of secondary evidence see 
supra 784. , 

88w S.Cw—Oriswold v. Texas Co., 161 
S.B. 489, 188 S.a 158. 

21 CJ. p 1812 note 48.' 


36. Wls.—^Farmers' & Mechanlcs' 
Bank v. Orifflth, 2 Wis. 443. 

22 C.J. p 1022 note 47. 

37, m.—Culver v. Chicago Thlrd 
Kat. Bank. 64 111. 528. 

3R Ind.—^Paul V. Walkerton Wood- 
lawn Cemetery Ass*n, 184 N'.E. 537, 
204 Ind. 693. 

36, Minn,—Simmons v, Holster, 13 
Minn. 249. 

37 CJ. p 74 note 36. 

Idaho.—Gommon School Dist. 
No. 27 in Twin Falis County v. 
Twin Falis Nat. Bank, 299 P. 662, 
50 Idaho 668. 

Vonexistence' of order anthorislng 
school waxmit 

Book containing carbon copy of 
each order issued by school district 
to county auditor for warrant on 
school fund is admissible to prove 
nonissuance , o^. order.—Commpn 
School Dist. Nq. 27 in Twin Falis 
County V. Twin Falis Nat. 'Rn.nir, su¬ 
pra. 

IU.—^Bkichs & Lang Mfg. Co. v. 
R. ff. Kittredge & Co., 89 N.B. 723, 
242 111. 88. 

However, in patent Infrlngement 
actien,' certaln blueprints Introduce^ 
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by defendants were not the “best 
evidence*', where nelther the original 
drawing nor the person tnaicing it 
was produced, and no satlsfactory 
explanation was made^ of their ab- 
sence.—^Livesay v. Drolet, D.C.Fla, 
38 F.Supp. 885. 

42. Tex.—Spencer v. Levy, Clv.App., 
173 S.W. 660, 6'66. 

22 C.J. p 1021 note 32. 

43- Del.—^Middletown People's Nat. 
Bank v. Rhoades, 90 A. 409, 28 Del. 
65. 

Md.—Crisfleld Mar. Bank v. Stlrllng, 
80 A. 78'6, 115 Md. 90. 

44. Minn.—^Iiindeke v. Scott County 
• Co-op. Co., 148 N.W. 459. 126 Minn. 

464. 

22 O.J. p 10.21 note 34. 

45. N.C.—^Banks v. Richardson, 47 
N.C. 109. 

22 C.J. p 1022 note 61. 

46. N.C.—Banks v. Richardson, su¬ 
pra. 

22 C.J. p 1023 note 5*2. 

47. Or.—^Payette First Nat. Bank v. 
Miller, 87 P. 892, 48 Or. 587. 

22 CJ. p 1019 note 98. 



etidence 


§ 821 


32, C. J- S. 

siblc in evidence,*® but this is true only where the 
admission is ciear and explicit,*® and an admission 
of the correctness of certain entries does not make 
a copy thereof admissible.®*» 

I 820. -Writings CoUateral to Issue 

A copy Is admfssible for the purpose of showlng facts 
collateral to the Issue. 

It has been held that, where a writing is purely 
collateral to the issue, the contents thereof may be 
shown by a copy.®^ So a photostatic copy is ad- 
missible as proof of a collateral fact when shown 
to be an exact copy of the original.52 

§ 821. Duplicate Originals and Counterparts 

In the case of duplicate originals or counterparts each 
duplicate orlglnal or counterpart Is admlsslble as primary 
cvidence. The rule Is particularly applicabis to coples 
produeed by the same mechanical operation, such as 
carbon, Impression, printing press and manifold coples. 
If however, some but not all carbon coples are signed, 
the unsigned coples become secondary evidence. 

Where an original instrument or writing is made 


or executed in duplicate or in a greater number of 
counterparts, each duplicate or counterpart is pri¬ 
mary evidence and is admissible.^- In such case it 
is unnecessary to account for the absence of the 
other duplicate or counterparts, as stated infra § 
837, nor need notice to produce be given, as point- 
ed out infra § 844. How^evcr, as stated infra § 850, 
the document offered in evidence must be shown to 
be in fact a duplicate of the one not produeed. As 
a general rule either duplicate is admissible, and the 
mere fact that one duplicate w'as delivered to the 
adverse party does not change the other duplicate 
into secondary evidence;®^ hut where a copy con- 
tains matter not fotmd on the other copy or coun¬ 
terparts such copy is admissible.®® 

Copies produeed by same mechanical operation^ 
Where several copies of a writing are made at the 
same time by the same mechanical operation, each 
is regarded as an original and is admissible as 
such,®® without the necessity of accounting for the 
original, stated infra § 837. The most usual appli- 
cation of this rule is found in the case of carbon 


48. Ala.—Commerclal Caaualty Ina. 
Co. V. Hubert, 147 So. 134, 135, 226 
Ala. 867, citlng Corpiu Otixla—^Pen- 
ry v. Dozlar, 49 So. 909, 161 Ala. 
292. 

Mich.—Goldberg.v. Cltles Service Oil 
Co., 266 N.W. 321, 276 Mlch. 199. 

22 C.J. P 1028 note 54. 

49. Ala-—^Pletcber v. Weisman, 1 
Ala. 602. 

22 aj. p 1023 note 65. 

50. Neb.—^Fitcb v. Martin, 104 N.W. 
1072, 74 Neb. 538, 

61. N.C.—Morrlson v. Hartley, 101 
S.E. 876, 178 N.C. 618. 

Tex.—Crawford v. Ramsey, Civ.App., 
73 S.W.2d 1064. 

22 C.J. p 1023 note 57. 

52. Tex.—Cochran v. Wllliam M. 
Rlce Institute for Advancement of 
Literature, Science and Art, Civ. 
App., 123 S.W.2d 369, error refused. 

83. Ala.—^Denson v. Klrkpatrlck 
Drillingr Co., 144 So. 86. 226 Ala, 
473—Sandlln v. Anders, 88 So. 660, 
206 Ala. 453—Stockburger v, Ader- 
bolt, 86 So. 464, 204 Ala. 557. 

Haas.—Quinn v. Standard Oil Co. of 
New Tork, 144 N.B. 53, 249 Mass. 
194. 

Mo.—^Union Trust Co. v. Wyatt, 58 
S.W,2d 708—Green v. Powfell, App., 
46 S.W.2d 915. 

Ofcl.—Reeves & Co. v. Martin, 94 P. 
1058, 20 OkL 558. 

Pa.—^Perry v. Ryback, 153 A. 770, | 
302 Pa. 669. 

S.C.—Griswold v. Texas Co., 161 S.B. 
409, 163 S.C. 156. 

Tex.—^Husrhey v. Donovan, Civ.App., 
136 S.W.2d 266^KUlln^swdrtb v. 
General Motors Acceptance Corpo¬ 


ration, Civ.App.. 37 S.W.2d 828. 825, 

cltinsr €k>zpiui Jnzis. 

22 C.J. p 1023 note 59. 

Meat*taffs 

Where one member of a flrm of 
meat dealers testided tbat when he 
got orders for meat he made out 
tags showlng the welght of the meat, 
and gave them to other meu, who 
cut and wrapped up the meat, and 
put one of the tagrs Inside, the other 
being kept in the dealers' office, and 
the person receiving the meat tes- 
tified that he got a copy of tbe tags 
with every shipment, and recognized 
those produeed as comparlng with 
the ones received, the tags were ad¬ 
missible over the objection that they 
were not the beat evidence.—Jan Wai 
V. Smith-Riddell Co., 202 P. 952, 55 
Cal.App. 59. 

Protest of biU ox not» 

(1) If the original certificate of 
protest of a note is lost, a duplicate 
may be received in evidence.—^Kel- 
lam V. McRoon, 31 Hun, N.Y., 519. 

(2) A duplicate protest of a blll 
may be given In evidence without 
producing the original bili, if it Is 
shown that the bili was lost after 
protest.—Usher v. Gaither, 2 ECarr. & 
M., Md., 467. 

tmi^ateral agroem e nt imder seal 

A duplicate copy of a unilateral 
contract under seal is inadmissible 
either as an original or as a copy of 
the original.^—Quinn v. Standard Oil 
Co. of New York. 144 N.B. 63, 249 
Mass. 194. 

0(mtasitio]& ttaat dooiuaent did not 
blad paxty doc^ not justify excluding 
it,—^Krell V. ^cker, 204 N.Y.S. 307, 
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54. Tex.—^Hughey v. Donovan, Civ. 
App., 135 S.W.2d 265—^Davenport 
V. Railroad Commlsaion, Civ.Apt>., 
85 S.W.2d 661. 

65w Mont.—Ralph v. MacMarr Storea, 
62 F.2d 1285, 103 Mont 421. 

Gopy of dalivezy biU 
Where a defendant, in delivering 
merchandise, used duplicate or tripli¬ 
cate copies of the delivery bili or in- 
voice, retaining one showlng the fact 
of receipt of the merchandise, the 
time thereof, and the signature iden- 
tifylng the person receiving the do- 
livery, such copy is properly admis¬ 
sible.—^Ralph V. MacMarr Stores, su¬ 
pra. 

sa. Ga,—^Hannifin v. Wolpert, 193 S, 
K 81, 56 Ga.App. 466—Yarbrough 
V. Shackelford, 158 S.B. 532, 43 Ga. 
App, 243—^Lewis v. Phillips-Boyd 
Pub. Co., 89 S.E. 177, 18 Ga.App. 
181. 

Ky.—Gus Dattilo Fruit Co. v. Douis- 
ville & N. R. Co.. 37 S.W.2d 856, 
238 Ky. 322. 

Pa.—^Brenner v. Desber, 2 A.2d 731, 
332 Pa. 522—John Wanamaker, 
Philadelphia, v. Chase, 81 Pa.Su- 
per. 201, 203, citlng Cozpns ^Fnzls. 
Tex.—Musser v. State, Cr., 124 S.W, 
2d 372, 374, 136 Tex.Cr. 286, Quot- 
ing Cozpns J^nzis. 

22 C.J. p 1024 note 62. 

Cozpns JTnzls statemaut has beem 
qnoted in connection with a prose- 
cution for robbery.—State v. Trlce, 
Mo.. 92 S.W.2d 135, 136. 

Oopies or dnpUoate Uosnsas to mn 
hotsl 

Ga.—Hannifin, v. Woli>ert, 193 S.B. 
81, 56 Ga.App. 466. 
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copies, which are usually admitted as duplicate orig- plicable to impression copies,” printing press cop- 
inals,S7 although carbon copies have been held not ies,*® and to copies made with manifold paper.U 
to be duplicate originals,®* but the rule is also ap- 


57, AU.— Sormlgn Camp. W. O. 
W., T. Hoomea, 122 So. 6S6, 219 
Ala. 560—Speer v. Lancagter-John¬ 
son Uumber Co.. lOS So. 746, 214 
Ala. 688—LlveriKJOl & London & 
Olohe Ina Co., Limited, of Ensr* 
land V. MeCree, 105 So. 901, 213 
Ala- 534—Campbell Motor Co. v. 
Brewer, 101 So. 748, 212 Ala. 60— 
Sandlin v. Anders, 88 So. 560, 205 
Ala. 453. 

Ariz.—M. Karam & Sons Mercantile 
Co. V. Serrano, 77 P.2d 447, 51 Ariz. 
397—Rio Grande Oil Co. v. Upton 
Oil Co., 266 P. 3, 33 Aria 474. 
Ga.—Anderson v. Tate, 82 S.B. 246, 
141 Ga. 840—Hannifin v. Wolpert, 
193 S.E. 81, 56 Ga.App. 466—Yar- 
broagh v. Shackelford, 158 S.B. 
532, 43 Ga.App. 243—Martin & La¬ 
nier Paint Co. V. Daniels, 108 S.B. 
246, 27 Ga.App. 302. 

Idaho.—American Surety Co. of New 
York V. Blake. 27 P.2d 972, 54 Ida¬ 
ho 1. 91 A.L.R. 153. 

III.—^Illinois Tuberculosis Aas'n v. 
Sprinirfleld Marine Bank, 282 111. 
App. 14. 

Ind-—^Town of Frankton v. Closser, 
20 N.B.2d 216, 107 Ind.App. 193— 
Watts V. Geisel, 194 N.B. 602, 100 
Ind.App. 92—^Massachusetts Bond- 
Incr & Insurance Co. v. State, 149 
N.B. 377, 82 Ind.App. 377. 

—^Patton V. Sartin, 87 P.2d 689, 
149 299—Prescott, Wright, 

Bnider Co. v. City of Cherryvale. 
4 P.2d 457, 134 Kan. 63—Prlddy- 
Maer Elevator Co. v. Wenzel, 243 
P. 1016, 120 Kan. 423. 

Mo.—^Anylo-American MIIl Co. v. 
Twln City Mercantile & Mfg. Co., 
35 S.W.2d 982, 225 Mo.App. 829. 
N.C.—Standard Sand & Gravel Cor- 
X>oration v. McClay, 131 S.E. 754, 
756, 191 K.a 313, cltinr Coxxnu Jiu 
zis. 

OkL—Carter v. Cari Merveldt & Son. 
80 P.2d 254, 183 Okl. 152—Great 
American Life Ins. Co. v. Stephen- 
son, 65 P.2d 56, 176 Okl. 295—An- 
elo-Texas Oil Co. v. Manatt, 256 
P. 740, 125 Okl. 92—U. S. Elre Ins. 
Co. of City of New York v. L. a 
Adam Mercantile Co., 245 P. 885, 
117 Okl. 73. 

W.Va.—^Rubenstein v. Metropolitan 
Life Ins. Co., 190 S.B. 531, 118 W. 
Va, 367—G. Elias & Btro- v. Boone 
Timber Co., 102 S.E. 488, 85 W.Va. 
508. 

22 OJ. p 1024 note 63. 

Seasoa. for nOo 

The reason under the best evidence 
rule for reaulrinir the production 
of the origlnal entry does not ob- 
taln, for the posslblllty, often stront; 
probablllty, of error In copyinir is 


not present.—Gus Dattllo Pruit Co 
V. Louisville & N. H. Co., 37 S.W.2d 
856. 238 Ky. 322. 

Cozpns Jtuls toxt has been cited 
in a case applyin^ the rule to crim- 
inal prosecutions.—State v. Lee, 138 
So. 662, 173 La. 770. 

Absenoe of suzpzise 

Admittlngr carbon copy of letter 
notifyin^r seller of unsatisfactory 
performance of millinsr machinery is 
not error, where adverse party is not 
surprised.—^Angrlo-American Mill Co. 
V. Twln City Mercantile & Mfgf. 
Co., 35 S.W.2d 982, 225 Mo.App. 329. 

OaTbon eopy assumed 

Where duplicate notices have been 
prepared and one is offered in evi¬ 
dence, the court will assume that it 
is a carbon copy, in the absence of 
a showingr otherwise.—^Town of 
Frankton v. Closser, 20 N.B.2d 216, 
107 Ind.App. 193. 

Oopy diffeimt from oilgiaal 

(1> The rule that a carbon Im¬ 
pression of a letter or document 
written on a typewriter with the 
same stroke of the keys is an orig¬ 
inale and that either Impression is 
primary evidence of the letter or 
document in question, will not be ap- 
plied where there is satisfactory 
evidence that the orig^inal instru- 
ment has In fact been changred or 
altered.—Patton v. Sartin, 87 P.2d 
689, 149 Kan. 299. 

(2) In brokers' actlon for balance 
due for purchase and sale of wheat 
for defendant, carbon copies of con- 
firmations claimed by brokers to 
have been sent defendant showing: 

larnount of each purchase and sale, 
and bearing: printed statement that 
actual recelpt of property and pay- 
ment therefor was contemplated, 
were properly received, where there 
was no printed matter on carbon 
copies.—^Rothschild v. Sabath, 17 N. 
B.2d 354, 297 BlJLpp. 638. 

(3) Where receipts were admitted 
in evidence, carbon copies thereof 
were admlssible to show whether 
any chang-es had been made.—King 
V. Dearizig-Orman Mercantile Co., 82 
So. 627, 17 Ala-App. 143. 

SeoonOazy eviflenee 

(1) It has been said that a carbon 
copy of a corporate by-law Is sec- 
ondary evidence.—^Little v. National 
Colortype Co., 247 S.W*. 868, 197 Ky. 
524. 

(2) However, other adjudicatlons 
of the same Jnrisdiction support the 
teact rula—Gus Dattllo Frult Co. v 
Louisville & N. R. Co., 37 S.W.2d 
856, 238 Ky. 322—Davls v. WUliams 
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Bros. Condt Co., 269 S.W. 289, 292, 
307 Ky. 404, quotlng CUzpus Jtuls. 

5S, Fla.—^Lockwood v. L. & L. 
Freight Lines, 171 So. 236, 126 
Fla. 474. 

Tex.—^Mauritz v. Schwlnd, Civ.App., 
101 S.W.2d 1086, error dismlssed— 
New Amsterdam CasuaJty Co. v. 
Parham, Clv.App., 2 S.W.2d 866, 
error dismlssed—Givens v. Tura- 
er, Civ.App., 225 S.W. 403. 

22 C.J. p 1024 note 63 [c]. 

However, a carbon copy of letter 
received by indorser and showing 
that indorser knew of dlsposltion of 
note has been held admlssible to 
Show that indorser knowlngly rati- 
fied plalntiff*s act in paying Indors- 
er's liability in suit to recovor 
amount paid.—First Nat. Bank v. 
Keeley, Tex.Civ.App., 61 S.W.2d 1037, 
error dismlssed. 

zn.t6a.tiom of wxiter oomtrols wheth¬ 
er the carbon copy is to be deemed a 
duplicate origlnal, for, if the pur- 
pose Is merely to preserve a copy, 
such copy, or the origlnal if it is 
sent and the copy retained, Is not a 
duplicate origlnal, but if the inten- 
tion is to make a numher of slmul- 
taneous originals to have equal and 
equivalent value as evidence the rule 
of duplicate originals applies.—^Lock- 
wood V. L. & L. Frelght Lines, 171 
So. 286, 126 Fla. 474. 

Xmoomplete oopy 

Carbon copies of “outtum” sheets 
and conflrmation notices were not 
admlssible as duplicate originals 
where the originals were partly 
printed and paxtly typewritten, the 
carbon copies not Including 
printed portion.—Givens v. Turner, 
Tex.Clv.App., 226 S.W, 408. 

65. Ga.—^Hannifin v. Wolpert, 193 
S.B. 81, 56 Ga.App. 466—^Yarbrough 
V. Shackelford, 158 S.B. 532, 43 Ga. 
App. 243—^Lewls v. Phlllips-Boyl 
Pub. Co., 89 S.B. 177, 18 Ga-App. 
181. 

Kbjl —^Enright v. Atehison, T. & S. 
F. R. Co., 152 P. 629, 96 Kan. 54$. 

90. 111.—^People V, Chlcago, R. I. & 
P. Ky. Co„ 160 N.B. 841. 844, 829 
111. 467, clting Coxpiui JorU. 

22 C.J. p 1024 note 62 [c]. 

Spedmem ballots Identifled by 
printer and county clerk as being 
produced by same type as and iden- 
tical with forms prescribed and used 
in elections are admlssible as origl¬ 
nal evidence to prove contents.—^Peo- 
ple V. Chicago, R. L & P. Ry. Co., 
supreu 

61. Ga.—^Mayor, etc., of Gainesville 
V. WhitA 107 S.BI 571, 27 Ga.App. 
16. 
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A distinction has been drawn with respect to instru- 
jnents requiring signatures, such as contracts, it be- 
ing considered that where several carbon copies are 
made all the copies are originals until signed, and 
when one is signed the other become copies with 


the signatures inissing.®^ Such unsigned copies are 
inadmissible in the absence of proof that the orig- 
inal is not obtainable, as pointed out infra § 837. 

Wliere printed copies are admissible by reason of 
statute, a mimeograph copy is admissible. 


D. GROUNDS FOR ADMISSION OF SECONDARY EVIDENCE 


§ 822. In General 

Secondary evidence is competent where a proper 
foundation for its admlssion is showrii but it may be used 
oniy in those cases specifled by law. 

Secondary evidence of the contents of a writ- 
ing not produced is competent if a proper founda- 
tion for its admission be shown;®^ but it may be 
used only in those cases specified by law.®® 

Particular grounds for the admission of sec¬ 
ondary evidence, such as the loss, destruction, or in- 
accessibility of primary evidence or the failure of 
the adverse party to produce primary evidence on 


notice, are discussed infra §§ 823-834. 

§ 823. Loss or Destruction of Primary Evi¬ 
dence 

Secondary evidence !s admissible where primary evi¬ 
dence of the fact has been lost or destroyed without fault 
of the party ofTering the secondary evidence. 

Secondary evidence becomes admissible where the 
writing containing or constituting the primary ev¬ 
idence of the fact to be proved is satisfactorily 
shown to have been lost or destroyed without the 
fault of the party desiring to prove the fact,®® and 


62. Ga.—Mayor, etc., of Galnesvllle 
V. Whlte, supra. 

Mont— Rogness v. Korthem Pac. 

Ry. Co., 196 P. 989, 69' Mont. 373. 
Pa.— Brenner v. Liesher, 2 A.2d 731, 
332 Pa. 522. 

Tex.—Great American Indemnity Co. 
V. Oabney, Civ.App., 128 S.W,2d 
496, error dismissed, Judgrment 
correct. 

22 C.J. p 1024 note 64. 

Typewxitten signattire 
That employer^s letter to em- 
ployee*s wldow was only unsi&ned 
carbon copy did not render It inad¬ 
missible. where it was document 
sent to widow and typewritten siff- 
nature of employer, followed by 
word “Superintendent,” adequately 
identifled author.—Sunny Point 
Packingr Co. v. Faisrh, C.C.A.Alaska, 
63 F.2d 921. 

63. Tex.—Sellers v. Gibson, Civ. 
App., 46 S.W.2d 336, error refused. 

Copy of fcelflrlit rates 
Mimeographed copy of freiffht 
rates fixed by railroad commission 
is admissible as constitutin^r sub- 
stantlal compliance with. groveming: 
statute.—Sellers v. cTibson, supra. 

64. U.S.—Fldelity & Deposit Co. of 
Maryland v. Union Trust Co. of 
Rochester, N. T., D.C.lsr.T., 37 P. 
Supp. 3. 

Ark.—^Fry v. Poe, 1 S.W.2d 29, 176 
Ark. 375. 

111,—^Voellingfer v. Kohl, 261 111.App. 
271. 

Mich.—^Kent County v. Krakowski, 
176 N.W. 427, 207 Midi. 631. 

N.J.—^Fagan v. Central R. Co. of 
New Jersey, 107 A. 422, 93 N.J. 
Law 203. 

N.C.—^Powers v. Murray, 117 S.B. 
161, 185 N.C. 336. 


Preliminaries to admission of sec¬ 
ondary evidence see infra S5 835- 
850. 

Basis for adznittisg- saooadazy 
dence 

The underlTing* principle on which 
secondary evidence is admitted, 
where the primary evidence has been 
lost or destroyed, or is otherwise 
inaccessible to the party desiring to 
use it, is the rule that if the evi¬ 
dence Is competent and the best ob¬ 
tainable the best evidence rule is 
complied with and the evidence is 
admissible.—Rlng*s Peti tion, 72 A. 
648, 104 Me. 644—22 C.J. p 977 note 
68 . 

Puxpose of secondary evidence mle 

is to permit parties to show what 
would be shown by lost instrument 
itself.—Lueth v. Goodknecht, 177 N. 
B. 690, 346 111. 197, 79 A.L..R. 780. 

VTbere record evidence does not 
exlst parol evidence is admissible.— 
Freer v. Amold, 205 N.Y.S. 801, 123 
Misc. 619. 

CertULed oopy of deed is adntissi- 
blo without a showing of loss of or 
inability to produce the oiiginal 
where so provided by statute.—Stone 
V. Light, Tex.Civ.App., 228 S.W. 1108. 
66. La.—^Murff v. MurfC, App., 1 So. 
2d 407. 

Admission seolously gnarded 

S.P.—Smith V. Munson, 238 N.W. 27, 
69 S.D. 6. 

66. U.S.—^Baltimore American Ins. 
Co. of New Tork v. Pecos Mercan- 
tlle Co., C.C.A.N.M., 122 F.2d 143. 
Ala.—Life & Casualty Ins. Co. v. 

Bell, 180 So. 573, 236 Ala. 648. 
Cal.—Jobnston Realty Corporation 
V. Showalter, 250 P. 289, 80 CaL 
App. 176. 

I Conn.—^Torrington Electric Llght Co. 
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V. Stedman, 123 A. 261, 100 Conn. 
217. 

Del.—Doe v. Roe, 162 A. 515, 5 W.W. 
Harr. 229. 

Fla.—Green v. Camp, 54 So. 363, 61 
Fla. 256. 

Ga.—Sheffield v. Sheffleld, 104 S.B. 
213, 150 Ga. 440. 

111.—^Mullanphy Sav. Bank v, Schott, 
26 N.E. 640, 136 111. 656, 25 Am. 
S.R. 401. 

Ky.—^Royal Collierles Co. v. Wells, 
276 S.W. 515, 210 Ky. 600. 

Mslss. —OUonnor v. Boston Retire- 
ment Board, 23 N.E.2d 862, 304 
Mass. 471. 

Mich.—^Flint v. Trahey, 259 N.W. 
146, 270 Mlch. 534. 

Mo.—^Doniphan v. Transue, App., 226 
S.W. 636. 

N.J.—Prank v. Pillsbury, 145 A. 725, 
104 N.J.Ea. 383—Mutual Life Ins. 
Co. of New York v. Cobb, Ch.. 107 
A. 58. 

N.Y.—In re Tilden’s Estate, 194 N. 
Y.S. 566, 118 Misc. 729—^Harmon v. 
Matthews, 27 N.Y.S. 2d 656. 

N.C.—Savage v. Currin, 176 S.E. 669, 
207 N.C, 222—Powers v. Murray, 
117 S.E. 161, 185 N.C. 336, 

Ohio.—Janchar v. Cerkvenik, 172 N. 

E. 634, 35 Ohio App. 519. 

Okl.—^McCoy V. Wosika, 180 P. 967, 
76 Okl. 3. 

Pa.—^Petitlon of 0’Malley, 48 Dauph. 
i Co. 428—^Brenner v. Lesher, 45 
! Dauph.Co. 140—^Wlldwood Strand 
Realty Co. v. Sklpper, 53 York 
Leg.Rec. 19. 

S.C.—Owens v. Ocean Porest Club, 
12 S.E.2d 839, 196 S.C. 97. 

Tex.—^Martin v. Grandview Inde- 
pendent School Dist., Clv.App., 266 
S.W. 607. 

Vt—^Lycoming Pire Ins. Co. v. 
Wright, 12 A. 103, 60 Vt. 516. 
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where, in the casc of a lost instniment, the party 
has made a propcr search for the instrument.®^ 
The loss of an instrument in the course of trans- 
mission by maii will warrant secondary evidence of 
its contents.®* 

Whcre part of a writing has been torn off and 
lost, a copy of the cntire writing is admissible,®^ or 
wherc there is no copy, the part of the writing re- 
maining may be introduced in evidence, and parol 
evidence given as to the contents of the part w^hich 
has been lostJ® 

§ 824. -Destruction by Party OflFering 

Secondary Evidence 

Secondary evidence is admissible, where the primary 
evidence of the fact sought to be proved has been de- 
stroyed by the party seeking to establish the fact, onfy 
where such destruction was by accident or mistake or 
free from cfrcumstances of fraud. 

The rule admitting secondary evidence of the con¬ 
tents of a lost or destroyed writing, see supra § 
823, must be so applied as to promote the ends of I 


32 C.J.S. 

justice and to guard against fraud or impositionJl 
It is not, therefore, a matter of course to admit 
secondary evidence of the contents of a writing on 
proof of its destruction, but the cause or motive of 
the destruction is the controlling fact which deter¬ 
mines the admissibility of such evidence.72 'Whgj.^ 
it appears that a party seeking to establish a fact 
has voluntarily destroyed a writing constituting or 
containing the best evidence of that fact, he cannot 
introduce secondary evidence thereof, especially 
where the suit is in his own behalf and is found- 
ed on the writing, without first introducing evi¬ 
dence to explain his destruction of the writing and 
to repel all inference of fraudulent design arising 

therefrom.73 

If, however, it appears that the loss or destruc¬ 
tion occurred through accident or mistake, or on an 
erroneous impression of its effect, or under other 
circumstances free from a suspicion of intended 
fraud, there is no impediment to the introduction of 
secondary evidence.'^^ if the writing was destroyed 
in the usual course of business, or when it was not 


WaBh.—^NTelson v. Bavenport, 183 P. 

132, 108 Wash. 259. 

32 C.J. p 1024 note 65. 

Particular applications of rule with 
respect to private writings and 
Public reoords and documenta aee 
U 826, 827 Snfra. 

67. u.a— In re Wlllfuehr, D.C.N.T., 
292 F. S87, 

Ala.—Collum Motor Co. v. Anderson, 
133 So. 693, 222 Ala. 643-C:otton 
V. Courtrigfht 111 So. 7, 216 Ala. 
474—^Kennedy v. County Board of 
Fducatlon, 107 So. 907, 214 Ala. 
349—May Hosiery Mills v. Mun- 
ford Cotton Mills, 87 So. 674, 205 
Ala. 27—^Brown v. Shelby County, 
$5 So. 416, 204 Ala. 252. 

Cal.—^Deacon v. Bryans, 263 P. 371, 
88 Cal.App. 322—Ulm v. Prather, 
192 P. 878, 49 Cal.App. 141. 

IU.—^Lansr ▼. North American Union, 
226 IlLApp. 31. 

Ky.—^Elkhom Land & Improvement 
Co. V, Wallace, 24 S.W.2d 660, 232 
Ky, 741. 

Mass.—Prudential Trust Co. v, 
Cogfhlin, 144 N.1;. 383, 249 Mass. 
184. 

Mo.—Spellmeyer v. Theo. Hlertz 
Metal Co., App., 272 S.W. 1068. 
N.M.—WiUiams v. Selby, 24 P.2d 
728, 37 N.M. 474. 

OkL—National Surety Co. v. Win- 
«ate, 5 P.2d 876, 163 Okl. 182. 

Tex.—^Bagle Fumiture Stores v. 
Jones, Civ.App., 110 S.W.2d 610— 
San Antonio Machine & Supply Co. 
V. Central Texas Power & Trans- 
mission Co., ClvJLpp., 296 S.W. 
239. 

Vt-—In re Wamer^s Batate, 127 A. 
862, 98 Vt 264. 

Wosh.—First State Bank of Blnford 


V- Ameson, 186 P. 889, 109 Wa^h. 
346. 

Admissibility of evidence in actions 
to establish lost instrumenta see 
the C.J.S. title Xiost Instruments 
$ 13, also 38 C.J. p 269 note 14 et 
seq. 

Search for missinsr document see 
infra $ 842b. 

Statute reqizixiscr advertisement of 
the loss of an instrument on which 
a suit Is based does not aHect the 
operation of a statute authorizingr 
the introduction in evidence of a 
popy of a record on proof of loss 
of the original.—^Wbite v. Whlte, 100 
So. 442, 166 La. 324. 

68. Conn.—^U. S. Bank v. Sili, 6 
Conn. 106, 13 Am.I>. 44. 

22 C.J. p 1027 note 66. 

68. ProxnisBozy note 
Ind.—^Dean v. Speakman, 7 Blackf. 
317. 

7a Ky.—Lee v. Lee, 11 S.W.2d 966, 
226 Ky. 776. 

Mo.—Connell v. A. C. L. Haase & 
Sons Flsh Co., 267 S.W. 760, 302 
Mo. 48. 

Okl.—^Bossert Corporation v. Holll- 
day, 260 P. 480, 127 Okl. 214. 

22 C.J. p 1027 note 68. 

71- U.S,—Renner v. Columbia Bank, 
D.C., 9 Wheat. 681. 6 L.Ed- 166. 

72. Cal.—^Bagley v. Eaton, 10 Cal. 
126—Bagley v. McMlckle, 9 Cal. 
430. 

73. U.S.—Consolidated Coke Co. v. 

‘ Commissloner of Intemal Reve- 

nue, C.C.A., 70 F.2d 446. 

Mich.—CoUateral Liquidation v. 
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Manning, 283 N.W. 691, 287 Mich 

568. 

22 C.J. p 1032 note 76. 

FoliuLtary destmotloa of deed 

(1) Where a grantee voluntarily 
destroys a deed which is the proper 
and primary evidence of his title, 
the rule of the text applies to pre- 
vent his glving .secondary evidence 
of the contents of the deed to estab- 
Jish his title.—Wllke v. Wilke, 28 
Wis. 296—Parker v. Kane, 4 Wis. 1, 
66 Am-D. 283. 

(2) Parties holding under the 
grantee of a destroyed deed are as 
elfectlvely estopped fTom proving 
Its contents by parol as the gran¬ 
tee himself.—Massle v. Hutcheson, 
Tex.Com.App., 270 S.W. 644, revers- 
ing, Civ.App., 258 S.W. 244—22 CJ. 
p 1032 note 75 [c] (2). 

(3) However, the rule does not 
apply where InnoOent thlrd persons 
attempt to establish title under a 
deed thus destroyed.—^Wllke v. Wil- 
ke, supra. 

Fzaudiaeut loss or destruction 

If loss or destruction of writing Is 
shown to have been resuit of fraud¬ 
ulent design, parol evidence is In- 
admlssible, and the weaker the rea- 
son for preservation or fraudulent 
destruction, the stronger hecomes 
the reason for admissibility and the 
more relaxed the strlngency in re¬ 
spect to foundation proof.—^Harmon 
V. Matthews, 27 N.T.S.2d 666. 

74. Tenn.—^Plgg v. Houston & Lig- 

gett, 8 Tenn.App. 6?.8. 

22 C.J. p 1932 note 76. 

ITegllgeut desiruotiou of a docu¬ 
ment is no bar to- 4ts proof by sec- 
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likely to be used as evidence in the party*s favor, 
and had no value, the destruction cannot be held 
fraudulent and secondary evidence is admissible.^® 

Presutnption of voluntary destruction. It will not 
be presumed that a party has voluntarily or fraud- 
ulently destroyed an instrument which he was in- 
terested in preserving, where there is no evidence 
on that point except that the instrument cannot be 
lound,*^® but in such a case the only inference is 
that the instrument is lost.77 

§ 825. -— Destruction by Party against 
Whom Secondary Evidence Ofiered 

Secondary evidence fs admlsslble where the primary 
evidence of the fact sought to be shown has been 
lost or destroyed by the party agalnst whom the evidence 
is offered. 

Where the writing or record constituting or con- 
taining the best evidence of a fact has been lost or 
voluntarily destroyed by the party against whom the 
fact is sought to be proved, secondary evidence is 


admissible and in this respect any acts of such 
party whereby the writing is effectually placed be- 
yond the pow^er and control both of the other party 
and the court are equi valent to destruction.'^^ 

§ 826. - Private Writings 

The rule authorizing the admission of secondary evi¬ 
dence where primary evidence has been lost or de¬ 
stroyed has been appiied in the case of the toss or de¬ 
struction of many kinds of private writings, such as 
deeds, contracts, notes, letters, and wills. 

The rule pennitting the introduction of secondary 
evidence, where the primary evidence has been lost 
or destroyed without fault of the party seeking to 
prove the fact, see supra § 823, has been appiied to 
admit secondar>’ evidence of lost or destroyed pri¬ 
vate writings of many and varied kinds.®® Thus 
the rule has been appiied to admit secondary evi¬ 
dence of deeds and other sealed Instruments,®! in- 
cluding tax deeds,®® deeds of adoption,®® and deeds 
of trust;®^ bonds,®® mortgages,®® and Icases;®'^ 
contracts,®® including contracts or articles of part- 


ondary evidence.—^May Hoslery Mills 
V. Munford Cotton Mills, 87 So. 674, 
206 Ala. 27—22 C.J. p 1032 note 76 
[b]. 

75. Ind.—Beem v. Beem, 141 N.B. 
81, 193 Ind. 481. 

Ky.—Reynolds v. Cooper, 237 S.W. 
667, 193 Ky. 768. 

R.L—-Nelson v. Blake, 178 A. 625. 

22 C.J. p 1033 note 77. 

76. Ala.—^May Hosiery Mills v, 
Munford Cotton Mills, 87 So. 674, 
206 Ala. 27. 

22 C.J. p 1033 note 79. 

Presumptlons arlsinsr from destruc¬ 
tion of evidence see supra § 153. 

77. Mass.—^Foster v. Mackay, 7 
Mete. 531. 

N.J.—Clark v. Hombeck, 17 N.J.Eq. 
430. 

76. U.S.—In re Willfuehr, D.C.N.T., 
292 F. 387, 388, quoting: Oozpns 
Ornzis—^Armstronff v. Beldinsr Bros. 
& Co., D.C.Conn., 280 F. 895, af- 
firmed, C.C.A., 297 P. 728, certiora¬ 
ri denled, Beldlngr Bros. & Co. v. 
Armstrongr, 44 S.Ct. 469, 266 U.S. 
585, 68 L..Ed. 1192. 

lowa.—Standard OIl Co. (Indlana) v, 
Stubbs-Auckland Oil Co., 265 N.W. 
121, 221 lowa 489. 

Pa.—^Preed v. Fisher, 54 Montsr.Co. 
244. 

22 CJ. p 1033 note 80. 

Presumptlons arisinsr from spolia- 
tion, fabrication, or nonproductlon 
of evidence see supra §S 151-156. 
Chui mater 

N.T.—^Rocha v. Consolidated Edison 
Co. of New York, 22 ]Sf.T.S.2d 157. 
76. U.S.—In re Willfuehr, D.C.N.Y., 
292 F. 387, 388, quotinfiT Corpus 
Juris.' ‘ 

22 aj. p 1033 note 81. 

320.J.S.-48 


60. Meat iuspectiou stamp 

N.H.—^Howson v. Foster Beef Co., 
177 A. 666, 87 N.H. 200. 

Order of employer to eu^oyae 

Neb.—^Metcalfe v. Chlcago, R. I. & P. 
Ry. Co., 172 N.W. 246, 103 Neb. 
431. 

Statemaat of lod|ro membership 

Ala.—Graud LfOdge, K. P., v. Yancy, 
156 So. 575, 26 Ala.App. 152, cer¬ 
tiorari denied 156 So. 579, 229 Ala. 
239. 

Z-ray plates or piotnxes 

Mo.—Spellmeyer v. Theo. Hiertz 
Metal Co., App., 272 S.W. 1068. 

Or.—^Vale v. Campbell, 263 P. 400, 
123 Or. 632. 

W.Va—Quinn v, Plesher, 102 S.B. 
300, 86 W.Va, 461. 

81. Ala.—^Dabbs v. Ltetson, 98 So. 4, 
210 Ala. 306—^United States Lum- 
ber & Cotton Co. v. Cole, 81 So. 
664, 202 Ala. 688. 

Ga.—Gay v. Demott, 111 S.E. 379, 
153 Ga. 19^—^Drawdy v. Mussle- 
wMte, 107 S.B. 649, 27 GaApp. 84. 

Ky.—^Elkhom Land & Improvement 
Co. V, Wallace, 24 S.W.2d 560, 232 
Ky. 741—^Lee v. Lee, 11 S.W.2d 
956, 226 Ky. 776. 

La.—Dupuy v. Joly, 200 So, 806, 197 
La. 19. 

Tenn.—Tennessee Barium Corpora¬ 
tion V. Williams, 133 S.W.2d 1015, 
23 Tenn.App. 398. 

Tex.—^Martlnez v. Bnini, CivA.pp„ 
216 S.W. 666, modifled on other 
grounds, Com,App„ 236 S.W. 549. 

22 C.J. p 1027 note 70. 

Govemiaent lakid pateat 

Mo.—^Reed v, Steward, 240 S.W. 206, 

Q-raat from state 

S.C.—Clary v. Bonnett, 103 S.E. 779, 
114 S.a 462. 


82. Mo.—Kries v. Holladay-Klotz 
Land & Lumber Co.. 98 S.W. 1086, 
121 Mo.App. 184. 

Vt—Brown v. Austin, 41 Vt. 262. 

83. Mo.—Gipson v. Owens, 226 S.W. 
856, 286 Mo. 33. 

Neb.—In re Desoe^s Estate, 278 N. 
W. 852. 134 Neb. 371. 

84. Cal.—Hali V. Crowley, 106 P. 
426, 12 CaLApp. 30. 

85. Ind,—^Preyermuth v. State ex 
rei. Bums, 2 N.B.2d 399, 210 Ind. 
236. 

22 C.J. p 1027 note 73. 

86. Ala.—^McNutt V. Thomas, 121 
So. 690, 23 Ala.App. 118—J. H. 
Amold & Co. V. Plnckard & Lay. 
80 So. 164, 16 Ala.App. 590, certio¬ 
rari denled Ex parte Pinckard & 
Lay, 80 So. 894, 202 Ala. 699. 

N.J.—^Wilson V. Stevens, 148 A. 392, 
106 N.J.Bq. 381. 

Tex.—^Bagle Fumlture Stores v. 

Jones, CivJV-pp., 110 S.W.2d 810. 

22 C.J. p 1027 note 74. 

87. U.S.—Chatham Gold Dredging 
Co. V. Bums, C.C.A.Alaska, 84 F.2d 
717. 

Ark.—^Bingham v. Rhea, 148 S.W,2d 
1087. 

22 C.J. p 1027 note 75. 

88. Ala.—^First Colorcd Cumberland 
Presbyterian Church v. W. O. 
Wood Lumber Co., 88 So. 433, 206 
Ala. 442. 

Ark.—^Kelley v, Sparks, 102 S.W.2d 
838, 193 Ark. 811. 

lowa.—Stewart v. Todd, 173 N.W. 
619, 190 lowa 283, 20 A.L.R. 1272, 
modified on other grounds 180 N. 
W. 146, 190 lowa 283, 20 A-L.R. 
1272. 
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nership,*» guaranties.s» contracts to convcy land,»! 
and Insurance policics;»® assignments,»® bilis of 
sale,»* and chattel tnortgages ;95 checks,»* drafls^^ 
and bilis of exchange and promissory notes ;99 re- 
ccipts, vouchers, or invoices;®^ accounts or books 


of account;^ inventories and books and records 
of a Corporation^ or of an unincorporated associ¬ 
ationi or stock company.5 
In addition, the rule has been applied to admit 
secondary evidence of letters® and telegrams;7 no- 


Ky.—^VValker v. City of Richmond, 
262 S.W. 628, 203 Ky. 481. 

Mich.—BirneU v. Pranka, 180 X.W. 

403, 212 Mlch. 236. 

Mo.—-Gipson v. Owens. 226 S.W. 856, 
286 Mo. 33—Pate v. Mullen, App., 
200 S.W. 291. 

Wash.—First State Bank of Blnford 
V. Ameson, 186 P. 889, 109 Wash. 
346. 

22 C.J. p 1027 note 76, 

8». Cal.-—Ulm v. Prather, 192 P. 

878, 49 Cal-App. 141. 

22 C.J. P 1028 note 77. 

9a Ga.—Probasco v. Shaw, 87 S.E. 
466, 144 Ga. 416. 

91- Tex,—Bains v. McMllls, 14 Tex- 
614. 

92. lA,—^Tuck V. Harmon, App., 161 
So. 803. 

Ohio.—Orucker v. Travelers Ins. Co., 
200 N.E. 774, 51 Ohio App. 303. 

S.C.—Globe & Rutffers Fire Ins. Co, 

V. PoiI, 200 S.B. 97, 189 S.C. 91— 
Bank y. North Carollna Mut. Life 
Ins. Co., 195 S.B. 649, 186 S.C. 394. 

22 C.J. P 1028 note 80, 

93. Cal.—McKey v. Macintosh, 188 
P. 310, 45 CaLApp. 628. 

22 C.J. p 1028 note 81. 

Assiciimexit of jndcnaieai 

Cal.—Flickinger v. McKesson, 183 P. 

195, 41 Cal,App. 677. 

Masa—Smith v. Brown, 24 N.B. 31, 
151 Mass. 338. 

94. Ga—^Fambroush v. De Vane, 82 
S.E. 249, 141 Ga 794. 

Mo,—SchuUis V. Rice, 89 S.W. 357, 
114 Mo.App. 274. 

95 . Wis.—-Hoemer v. Carew, 116 N. 

W. 241, 135 Wis. 605. 

22 C.J. P 1028 note 83. 

96. Ga—Crump v. Bank of Toccoa, 
153 S.R 631, 41 GaApp. 505. 

Mo.—Baker v. Scott County Milling 
Co., 20 S.W.2d 494, 323 Mo. 1089. 
N.T.—Sundelevitz v. Fourteenth St. 

Bank, 127 N.T.S. 315. 

97- U.S.—^Russo-Chlnese Bank v. 

National Bank of Commerce, 
Wash., 187 F. 80, 109 C.C.A. 398. 

98. Cal.—^Deacon v. Bryans, 263 P. 
371. 88 Cal.App. 322. 

m.—Metcalf V. Metcalf, 219 Ill.App. 
96. 

Mo.—South Side Buick Auto Co. v. 

Bejach, App., 44 S.W.2d 870. 

22 C.J. P 1028 note 86. 

99. Ala—Zlliak & Scbafer Milling 
Co. V. Moore, 131 So. 798, 222 Ala 
254. 

Ga.—Hoyt ▼. Ware, 118 S.B. 734, 166 
Ga 98 —Tuggle v. Fisk Rubber Co. 
of New York, 106 S.B. 594, 26 Ga 
App. 493. 


—Steinberg- v. Merchants' Bank 
of Kansas City, 67 S.W.2d 63, 334 
Mo. 297. 

X.C.—Fort Worth & D. C. Ry. Co. v. 
Hegrwood, 151 S.B. 641, 198 N.C. 
309. 

Ohio.—Bevls v. American Ry. Exp. 

Co., 17 Ohio App. 73. 

Wash.—Murray v. Chamberlain, 219 
P. 8. 126 Wash. 642. 

22 C.J. p 1028 note 87. 

X. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. Sieg, C.C.A.Ohlo., 63 P. 
2d 318—Bryce Plumbing & Heat- 
in^ Co. V. Maryland Casualty Co., 
D.C.S.C., 21 P.Supp. 864. 

111.—Bank of Sandoval v. First Nat. 

Bank of Sandoval, 216 111.App. 671. 
Kan.—Stanley v. Wickam, 211 P. 
1117, 1118, 112 Kan. 628, citing 
Corpus Juris. 

Mich.—Munroe, Boyce & Co. v. 

Ward, 174 N.W. 285, 207 Mich. 369. 
Mo.—Parmers’ State Bank of Bllsl- 
nore v. Consolidated School Dist. 
No. 1, 293 S.W. 453, 220 Mo.App. 
1312—Schroeder v. Stadley, App., 
261 S.W. 934—Doniphan v. Tran¬ 
sue, App., 226 S.W. 635. 

People V. Rice, 223 N.Y.S. 666, 
221 App.Div. 443. 

Pa.—^Abercrombie v. Balley, 190 A. 
725, 326 Pa. 66—^Allegrro v. Rural 
Valley Mut. Pire Ins. Co., 112 A. 
140, 268 Pa. 333. 

Tex—Osagre Oil & Gas Co. v. Caulk, 
Civ.App., 243 S.W. 561. 
i Vt.—Chadwick v. Wiffgin, 116 A. 74, 
96 Vt. 515. 

22 C.J. p 870 note 34, p 1028 note 88. 

Bank pass book 

KAn.—Bundy v. National Pire Ins. 

Co., 288 P. 738. 130 K an. 736. 

Time book 

Wash.—^Foy v. Pacific Power & 
Light Co., 188 P. 614, 110 Wash. 
248. 

2. U.S.—^In re Mar^olis, D.C.N.Y., 
23 F.Supp. 735. 

Ark.—Arkansas Mut. F. Ins. Co. v. 
Woolverton, 102 S.W. 226, 82 Ark. 
476. 

Conn.—Sachs v. Peinn, 183 A. 384, 
121 Conn. 77. 

3. Ala.—^McMillan v. Aiken, 88 So. 
135, 205 Ala. 35. 

Ark.—Connecticut Pire Ins. Co. v. 
Boydston, 293 S.W. 730, 173 Ark. 
437. 

Mfiss.—^Waters v. Gilbert, 2 Cush. 
27. 

N.M.—^Abo Land Co. v. Dunlavy, 181 
P. 682, 25 N.M. 273. 

N.Y.—Seymour v. Mechanics & Met¬ 
als Nat. Bank of City of New 


York, 200 N.Y.S. 768, 121 Misc. 
119. 

Okl.—^National Surety Co. v. Wln- 
gate, 5 P.2d 376, 163 Okl. 132. 

Pa.—^Rockwood Water Co. v. Wolf, 
33 Pa.Dist. & Co. 115, 9 Som.Leg. 
J. 63. 

Utah.—Copper King Mining Co. v. 

Hanson, 176 P. 623, 52 Utah 606. 
14 C.J. p 921 note 41—^22 C.J. p 1028 
note 90. 

N.Y.—^Harmon v. Matthews, 27 
N.Y.S.2d 666. 

5. Tex—Cameren v. Decatur First 
Nat Bank, Civ.App., 34 S.W. 178. 

6. U.S.—General Motors Acceptance 
Corporation v. American Ins. Co., 
C.C.A.Pla,, 60 P.2d 803, certiorari 
denied American Ins. Co. v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, 52 S.Ct 130, 284 U.S. 676, 76 
L.Ed. 671. 

D.C.—Conkling v. New York Life 
Ins. & Trust Co., 262 F. 620, 49 
App.D.C. 166. 

Ala.—Cotton v. Courtright, 111 So. 
7, 215 Ala. 474. 

Ga.—Wenar v. Stocks, 169 S.B. 376, 
177 Ga. 127—^Martin v. Mayer, 11 
S.E.2d 218, 63 Ga.App. 387—N. C. 
Foster Lumber Co. v. Sykes, 166 
S.B. 61, 46 Ga.App. 826—^Knox v. 
Harrell, 107 S.E. 594, 108 S.E. 117, 
26 Oa.App. 772. 

111.—^Puntenney v. Wildeman & Co., 
149 N.E. 2, 318 111. 139, afflrming 
234 IlLApp. 547. 

Ind.—^Beem v. Beem, 141 N.E. 81, 
193 Ind. 481. 

La.—Thom v. Thom, 117 So. 760, 166 
La. 648—^Antolne v. Hamilton, 
App., 144 So. 614. 

Mass.—^Drew v. Drew, 144 N.E. 763, 
250 Mass. 41. 

Mlnn.—^In re Berdeirs Bstate, 173 
N.W. 666, 143 Minn. 328. 

Miss.—Stanton v. Cox 139 So. 468, 
162 Miss. 438. 

Mo.—^Locke v. Woodman, App., 226 
S.W. 362. 

N.M.—Williams v. Selby, 24 P.2d 
728, 37 N.M. 474. 

Tex—^Wood V. Spears, Civ.App., 62 
S.W.2d 660, error dismissed. 

Vt—Capital Garage Co. v. Powell, 
122 A. 423, 97 Vt 204, petltion 
dismissed 123 A. 200, 97 Vt 328. 
Wash.—^Avgerinion v. First Guar- 
anty Bank, 262 P. 636, 142 Wash. 
73. 

22 C.J. p 1028 note 92. 

Post cards 

Tex—^Duree v. AStna Ins. Co., Civ. 
App., 66 S.W.2d 764. 

7. La.—Peterman v. Vermont Sav. 
Bank, 159 So. 598, 181 La. 403. 
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EyiDEXCE 


§ 827 


82 C.J.S. 

tices® and demands;® wills;!^ powers of attorney 
or other written authority to act as agent 
jnaps;^^ memoranda licenses^^ and certifi- 
cates railroad tickets^® and passes a publica- 
tion alleged to be libelous;!® a written confession 
of a crime;^® and documents more than thirty years 
old, which, if not lost or destroyed, would prove 
themselves.^o 

§ 827. - Public Records and Documents 

The rule authorlzlng the admission of secondary evi- 
donce where prlmary evidence has been lost or destroyed 
has been applied in the case of the loss or destruction of 
varlous kinds of publlc and Judielal records and docu¬ 
ments. 


With rcspect to secondary evidence of their con- 
tents when the originals are lost or destroyed, see 
supra § 823, public records do not differ from pri¬ 
vate documents; so, where it is satisfactorily shown 
that public records have been lost or destroyed, 
their contents may be proved by parol or other com¬ 
petent secondary evidence, provided the existence 
of other and better evidence is not disclosed by the 
circumstances of the case or the character of the 
evidence introduced.2i Accordingly the courts have 
admitted secondary evidence with respect to the 
contents of land office records ;22 school board or 


_Brigham City Fnilt Growers* 

ABS*n V. G. H. Zollmann Produce 
Co., 220 S.W. 911. 

Olti.—Stapleton Motor Sales Co. v. 

Oates, 236 P. 613. 109 Okl. 173. 
Tex.—San Antonio Machine & Sup- 
ply Co. V. Central Texas Power & 
Transmisalon Co., Civ.App., 295 S. 
W. 229—Osage Oil & Gas Co. v. 
Caulk, Civ.App., 243 S.W. 551— 
Haskell v. Merrill, CIv.App., 242 
S.W. 331. 

Va—Radford Water Power Co. v. 

Dunlap, 106 S.F. 267, 128 Va. 6€8. 
22 C.J. P 1029 note 93. 

8^ jV.la—^Ex parte Bennett, 86 So. 
109, 204 Ala. 390, denyingr certiora¬ 
ri Tanneyhill v. Bennett, 86 So. 
108, 17 Ala-App. 315. 

Ark.—Perry v. Gill, 44 S.W.2d 1084, 
184 Ark. 1099. 

111.—^Langr V. North American Union, 
226 IlLApp. 31. 

lowa.—Cleophas v. Walker, 23’3 JST. 

W. 267, 211 lowa 122. 

Mo.—0’Donnell v. Kansas City Xiife 
Ins. Co., App., 277 S.W. 973. 

22 aj. p 1029 note 94. 

9. Kan.—Western Union Tei. Co. v. 
Collins, 25 P. 187, 45 Kan. 88, 10 L. 
RJL 616. 

22 C.J. p 1029 note 96. 

la U.S.—Neely v. Broad Street 
Nat. Bank of Red Bank, D.C.N.J., 
16 F.Supp. 839. 

Mo.—^Thomson v. Butler, 147 S.W.2d 
437. 

Phllipplne.—Timbol v. Manalo, 6 
Philippine 254, 4 Off.Gaz. 696. 

22 C.J. p 1029 note 96. 

11. N.T.—^Bank of North America 
y. Bmbury, 33 Barb. 823, 21 How. 
Pr. 14. 

22 C.J. p 1029 note 97. 

la. W.Va.—^Wllson v. McConnell, 77 
S.B. 540, 72 W.Va. 81. 

13. IlL—Sherman v. Pardrld^e, 177 
IllApp. 304. 

Vt.—In re Rogers, 67 A. 726. 80 Vt. 
259.^ 


14h aCaxzlaflra Uoeusa 
Ala.—Crook v. Webb, 28 So. 384, 125 
Ala. 457. 

15. Aatoxniobile z^rbrtzation cexiUU 
cate 

Mass.—Grover v. Smead. 2 >r.E.2d 
1012, 295 Mass. 11. 

Certlfieate of debtoz’* «zemptioa 
f zom exeoutlos. 

Mc.—^Angier v. Smalley, 56 Me. 616. 

Karriage oertifioate 

La.—Succession of Gaudinse, 175 So. 

595, 187 La. 844. 

22 C.J. P 1029 note 3. 
irataxalicatloB. ceztiflcatfr 
Minn.—Miller v. Berg, 261 N.W. 682, 
190 Minn. 352. 

N.T.—People v. Smith, 31 N.Y.S. 199, 
10 Misc, 100. 

STotazlal oertifleat» 

(1) Where a notarial certifleate 
attached to a note has been lost, a 
copy of the origrinal may properly 
be admitted in evidence.—^Prudential 
Trust Co. V. Coghlin, 144 N.E. 283, 
249 Mass. 184. 

(2) Blowever, it has been held that 
the facts in a protest of a note 
cannot be proved by showing that a 
notarial certifleate stating those 
facts has existed and has been lost, 
since the statute creates a species 
of evidence unknown to the common 
law; and where it cannot be pro- 
duced, proof of the facts must be 
made in the usual manner. 

lowa.—Frank v, Johnson, 237 N.W. 
488, 490, 212 lowa 807, 76 A.L.R. 
128, g.uoting Cozpas Juris* 

N.T.—^Dutchess County Bank v. Ib- 
botson, 5 Den. 110. 

16. D.C.—^Howard v. Chesapeake & 
O. R Co.. 11 App-D.C. 300. 

17. Tex.—^International & G. N. R. 
Co. V. Lynch, Civ.App., 99 S.W. 
160. 

18. Ala.—^Wcir v. Hoss, 6 Ala. 881. 
Mo.—Connell v. A. C. L. H a a se & 

Sons Fish Co., 2^7 S.W. 760, 302 
Mo. 48. 

37 C,J. P 73 note 36. 

7ss: 


19. Ky.—Tyree v. Commonwealth. 
170 S.W. 33, 160 Ky. 706. 

Minn.—Rogers v. Clark Iron 
Co., 116 N.W. 739, 104 Minn. 198. 
22 C.J. p 1029 note 10. 

21. Ala.—Walker County v. Burde- 
shaw. 169 So. 227, 232 Ala. 621— 
Brown v. Shelby County, 85 So. 
416, 204 Ala. 252. 

Ark.—Commonwealth Farm Lioan Co. 
V. Lester, 15 S.W.2d 991, 179 Ark. 
293. 

Cal.—Box V. Toung, 26 P.2d 290, 219 
Cal. 243. 

Ga.—McCool V. Wilcher, 107 S.B. 
365, 27 Ga.App. 96—^Lewis v. State 
Board of Medical Examiners, 99 S. 
E. 147, 23 Ga.App. 647. 

Ind.—^Freyermuth v. State ex rei. 

Burns, 2 N.E.2d 399, 210 Ind. 235. 
Ky.—Commonwealth ex rei. Love v. 
Reynolds, 146 6.W.2d 41, 44. 284 
Ky, 809, citlng Corpus Jutis—^Kis- 
sel-Skiles Co. v. Neff, 24 S.W.2d 
588, 592, 232 Ky. 825, citlng Corpus 
Juris. 

Md.—0’Brien v. State, 94 A. 1034, 
126 Md. 270. 

Tex.—Gulf Oil Corporation v. Ama¬ 
zon Petroleum Corporation, Civ. 
App., 152 S.W.2d 902. 

22 C.J. p 1029 note 11. 

Booord of aaoisut graasb from pro- 
prlstors of towa 

Conn.—St. Peteres Church v. Beach, 
26 Conn. 355. 

Beooxd of orgaulsatioB. of a i>laaa. 
tatiozL for election purposes.—^Pren- 
tiss V. Davis, 22 A. 246, 83 Me. 364. 

22. N.C.—^Baggett v. Lanier, 100 S. 
E. 254, 178 N.C. 129. 

Tenn.—^Dunlap v. Sawvel, 223 S.W. 

142, 142 Tenn. 696, 

22 C.J. p 1030 note 12. 

Convayaaios books 

La.—Johnson v. Flick, 119 So. 254, 
167 La. 354. 

ImbM, j^atast 

U.S.—^La Terre Co. v. Billiot's Shell 
Island, C.C.A.La., 103 F.2d 53, af- 
firming, D.C., 20 F.Supp. 106. 
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EVIDENCE 


32 ,C.J,S, 


district rccords marriage records or thc min- 
utcs of a municipal Corporation and have re- 
ceived such cvidence to show the incorporation of 
a town ;2« the qualification of a public officer the 
proccedtngs of county commissioncrs the sale of 
pubiic lands the establishment of a public road 
the location of a railroad;^! or the provisions of 

an ordinance.32 

Sccondary evidence is also admissible to prove 
the contents of lost or destroyed documents of a 
public character,33 such as certificates of entry of 
land at a land office surveys,35 and field books 
thereof;33 township plats;®^ tax warrants;^* re- 
tums of a tax collector a “grand Hst** of taxa- 
blc inhabitants j’**® notices of tax sales an or- 

der of a board of county commissioners^2 qj- of a 


town board of supervisors a municipal ordi- 
nance;^^ a permit to move a building;45 and writ- 
ten appointmeats of, or authority to, public offi- 
cers>* 

Judicial records or documents, The rule stated 
supra § 823 applies equally to admit parol or other 
competent secondary evidence to prove the contents 
of lost or destroyed judicial records, writs, proc¬ 
essos, and other judicial papers,^^ provided their 
former existence and loss or destruction is first ev 
tablished by competent proof>3 Accordingly such 
evidence has been admitted to show the contents of 
an affidavit an attachment a bail®! or other^^ 
bond; a summons^® or other process;^^ a plead- 
ing;55 a judgment^e or order;^^ and, likewise has 


a3;r Ala.—^Kennedy v. County Board 
of Bducation, 107 So. 907, 214 Ala. 
349. 

Mo.—State ex rei. School Dist. of 
Aftton V, Smith. SO S-TV.Sd 86S. 
336 Mo. 703. 

33 C^. p 1030 note 13. 

24. La.—^Brown v. Texas & P. Ry. 
Co., 138 So. 331. 18 L.a.App. 656. 

25. Pa.—^Flsher v. South Willlams- 
port, 1 Fa.Super. 386. 

26. Mass.—Stockbrldge v. West 

StockbHds:e, 12 Mass. 400. I 

27- Ky-—Graham v. Gordon, 1 Ky. 
Op. 91. 

28. Okl,—Trotter v. Wood, 152 P. 
600, 52 Okl. 20. 

29. La.—^Winn Parish Bank v. White 
Sulphur Lumber Co., 62 So. 907, 133 
La. 282. 

30. Kan.—^Bowland v. McDonald In- 
dependent Tei. Co., 107 P. 797, 82 
Kan. 84, motlon grranted 107 P. 
1119, 82 Kan. 357. 

31. Me.—U. S. Peg- Wood, Shank & 
Leather Board Co. v. Bcuigor db A. 
R. Co., 72 A. 190, 104 Me. 472. 

32« Mo.—^Mound City ex rei. Reln- 
ert Bros. Const. Co. v. Dearmont, 
299 S.W. 819, 221 Mo.App. 1225. 

22 C.J. p 1030 note 23—43 C.J. p 581 
note 18. 

33. Conn.—State v. IT. S. Pldellty & 
Guaranty Co., 135 A. 44, 105 Conn. 
230. 

22 C.J. p 1030 note 24. 

Keb.—BCuIl V. City of Humboldt, 186 
ISr.W. 78, 107 Neb. 326. 

34. Ark.—Carpenter v, Smith, 88 S. 
W. »76, T6 Ark. 447. 

22 aJ. p 1030 note 26. 

36k D.8.— Ijb, Terre Co. v. Bllllofs 
Shell Island, D.C.Ija., 20 F.Supp. 
106, afilnned, C.C.A., 103 F.2d 53. 
22 aJ. p 1080 note 27. ' ' • 

3& K.T/—iJaduon v. Jaoohy. 8 Cow. 


37. U.S.—Hedrick v. Hughes, Mo., 
15 Wall. 123, 21 L..Ed. 62. 

22 C.J. p 1030 note 29. 

38. Me.—Gerry v. Herrick, 82 A. 
882. 87 Me. 219. 

22 C.J. p 1030 note 30. 

39. Tex.—^Powell v. County, Civ. 
App., 198 S.W. 1087. 

4<^ Vt.—^Spear v. Tilson, 24 Vt. 420. 

41. Ala.—Gilliland v. Armstrong, 71 

So. 700, 196 Ala. 513. 

42. Idaho.—^Black-Canyon Irr. Dist. 

V. Marple, 112 P. 766, 19 Idaho 176. 

43. Wis.—Schroeder v. Klipp, 97 N. 

W. 909. 120 Wis. 245. 

44. U.S.—Monett Electric Light, 
Power & Ice Co. v. Monett, C.C. 
Mo., 186 F. 360. 

Ala.—^Ingram v. Evans, 148 So. 593, 
227 Ala. 14. 

Neb.—^Village of Deshler v. Southern 
Nebraska Power Co., 277 N.W. 77, 
133 Neb. 778. 

45- Ohio.—^Toledo, B. G. & So. Tract 
Co. V, Sterling, 29 Ohio Cir.Ct. 227. 

48. 111,—^Viehweg v. City of Mount 
Olive, 19 N.E.2d 211, 298 Ill.App. 
412. 

22 C.J. p 1030 note 38. 

417« Kly.—Commonwealth ex rei. 

Love V. Reynolds, 146 S.W.2d 41, 
44, 284 Ey. 809, citing €k>zpu8 JU- 
rls. 

Wash.—^In re Relmer’s Estate, 259 P. 

32, 146 Wash. 172. 

22 C.J. p leSO note 40. 

Secondary evidence of contents of 
lost: 

Appeal or supersedeas bond see 
Appeal and Error § 2085 c. 

Or destroyed deposltions see Depo¬ 
sitione S 87. 

Where a reoord has beooxne iUegjU 
ble by reason of lapse of time, the 
testlmony of a witneae, who exam- 
ined and copied It while It was legi- 
ble, may ,be received to supply the 
defect.—^Little v.* Downing, 87 N,H. 
355. 


43. Pa.—^Baskin v. Seechrist, 6 Pa. 
154, 162. 

Wash.—^In re Reiiner*s Estate, 259 P. 
32, 146 Wash. 172. 

Proof of grounds for admlsslon of 
secondary evidence see infra §9 
837-842. 

48. Ala.—Collum Motor Co. v. An- 
derson, 133 So. 698, 222 Ala. 643. 
111.—^Ashley v. Johnson, 74 111. 392. 
Ky.—^Kissel-Skiles Co. v. Neff, 24 S. 
W.2d 588, 592, 232 Ky. 825, citing 
CbxpTUi JUxls. 

Wis.—Caseville Inv. Co. v. Berg, 229 
N.W. 632, 201 Wis. 144. 
sa Ala.—^Derrett v. Alexander, 26 
Ala. 265. 

Tex.—^Rule v. Rlchards, Civ.App., 169 
S.W. 386. 

51. Tex.—Day v. State, 101 S.W. 
806, 61 Tex,Cr. 324. 

52. Ala.—Collum Motor Co. v. An- 
derson, 133 So. 693, 222 Ala. 643. 

63, Ky.—Commonwealth ex rei. 
Love V. Reynolds, 146 S.W.2d 41, 
284 Ky. 809. 

Okl.—Carr v. Cobble, 232 P. 108, 107 
Okl. 225. 

22 C.J. p 1031 note 45. 

54. Justioe of peace 

Ark.—Gracle v. Morris, 22 Ark. 416. 

55. Ga.—^Haney & Tlnsley v. Owens, 
147 S.E. 720, 39 Ga.App. 462. 

22 C.J. p 1031 note 47. 

Zndletmesit 

Ga.—Lewis v. State Board of Medl- 
cal Examiners, 99 S.E. 147, 23 Oa. 
App. 647. 

66. La.—Parish of Jefterson v. Tex¬ 
as Co., 189 So. 580. 192 La. 931, 
certiorari denled Texas Co. v. Par¬ 
ish of Jefferaon, 60 S.Ct. 138, SOS 
U.S. 601. 84 L.Ed. 503. 

Tex.—Clements v. Texas Co., Civ. 

App., 273 e.W. 998. 

22 aJ. p 1081 note 48. 

57. Ky.—Eversole v. Baker, 288 S. 

W. 768. 21.7 Ky. 15, 

22 C.J. io 1081 note 49. « 
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32 C.J. S. 

been admitted to show contcnts of a judgment 
roll;58 an execution;®» a retum;®® a docket entry;6i 
a docket®2 or files of a justice of the peace®^ or of a 
police court;®^ a warrant of arrest;«5 record of 
adoption proceedingsa report of commissioners 
in partition proceedings and records of nat- 
uralization.®^ 

Sudi evidence has also been received to show the 
granting of an order for administration the is- 
suance and Service of sumnions;70 the issues in- 
volved in a former action the rendition and sign- 
ing of a decree;72 the issuance of an execution^s 
and a levy^^ and sale^s thereunder; and a jury 
commissioner^s oath.76 

Effeci of statutes for restoration of records. 
Statutes providing for the restoration and establish- 
ment of lost or destroyed records have been held 


merely to provide an additional remedy and not to 
preclude showing the contents of such records by 
secondary evidence, whcn thcy become materia! in 
any actionJ*^ 

§ 828. Inaccesaibility of Primary Evidence 

Secondary evidence Is admissible where primary evi¬ 
dence of the faet sought to be proved is Inaccessible to 
the party. 

In order to introduce secondary evidence of a 
writing it is not necessary to show that the original 
has been lost or destroyed, but it is sufficient to 
show that it is deposited in a place from which it 
cannot be removed for the purpose of being pro- 
duced in court,'*® or that it is not in the possession 
or under the control of the party seeking to show 
the facts, and that he is unable to produce it*^® with- 


58. N.T.—^Mandevllle v. Reynolds, 
68 N.Y. 628. 

59. Ga.—Gordon v. Rajosom & Lom- 
ax Lumber Co., 106 S.E. 176, 151 
Ga. 181—^Felker v. Stili, 163 S.B. 
781, 41 Ga.App. 462. 

N.T.—^Koland v. Van Aken, 290 N. 

T.S. 768, 248 App.Dlv. 918. 

Tex.— W, T. Carter & Bro, v. Bendy, 
Civ.App., 251 S.W. 265. 

22 C.J. p 1031 note 61. 

60. Tex—^Rule v. Richards, Civ. 
App., 159 S.W. 386. 

22 C.J. P 1031 note 62. 

61. Pa.—^Harvey v. Thomas, 10 
Watts 63, 36 Am.D. 141. 

68. Miss.—Scott y. Lioomls, 21 Miss. 
636. 

63. Colo.—Conway v. John, 23 P. 
170, 14 Colo. 30. 

64. Mlch.—^People v. Gordon, 39 
Mich. 259. 

65. U.S.—U. S. V. Lambell, C.C.D.C., 
26 P.Cas.No.16,563, 1 Cranch C.C. 
312. 

Ky.—Kissel-Sklles Co. v. NelE, 24 S. 
W.2d 588, 692, 232 Ky. 826, citing: 
Ck)xpiui JtLxis. 

Mont—^BAwley v. Hlchardson, 198 
P. 450, 60 Mont 118. 

68. IU.—^Kennedy v. Borah, 80 N.E. 
767, 226 m. 243. 

Okl.—Coombs v, Cook, 129 P, 698, 
35 OkL 326. 

87. Tex—Johnson v. Franklin, Civ, 
App., 76 S.W. 611. 

66. N.J.—Conover v. Old, 77 A. 
1070, 80 N.J.Law 635. 

22 CJ. p 1082 note 60. 

69. Ga.—Brown v. Madden, 81 S.B. 
196, 141 Ga. 419. 

Vt.—^In re Warner*s Bstate, 127 A. 
362, 98 Vt. 264. 

70. Cal.—^Kriste t. International 

Sav., etc., Bank. 119 P. 666, 17 CaL 
App. 301. j 

fl* U.S.—^Holford V. Jiunes, 186 P. I 


653, 69 C.CA. 263, afBrmingr 76 S. 
W. 261, 4 Ind.T. 632. 

Tex—^Hobbins v. Hubbard, Clv.App., 
108 S.W. 773. 

72. Minn.—Smith v. Valentlne, 19 
Minn. 452. 

73- N.T.—^Leland y. Cameren, 31 N. 
Y. 116. 

22 C.J. p 1032 note 66. 

74. Ala.—^Baucum y. Geor^e, 65 Ala. 
259. 

Mlch.—Cilley y. Van Patten, 36 N.W. 
831, 68 Mich. 80. 

75. Mlch.—Cilley y, Van Patten, 
supra. 

22 C.J. p 1032 note 68. 

76. La.—State y, Stewart, 14 So. 
143, 45 La-Ann. 1164. 

77. N.CL—^Husrhes v. Pritehard, 68 
S.k 906, 153 N.C. 23. 

22 C.J. p 1032 note 72. 

78. Mo.—^Montffomery y. Dorme, 79 
S.W. 913, 181 Mo. 6, 

22 C.J. p 1033 note $2. 

79. XJ.S.—Equitable Life Assur. Soc, 
of U. S. V. Sieg, C.C.A.Ohio, 53 P. 
2d 318—^Penix y. Sloan, C.C.A.Tex, 
3 P.2d 258—^Pirst C^den Nat 
Bank & Tnist Co. y. J. R. Watkins 
Co., D.C.Pa., 36 P.Supp. 41$, re- 
yersed on other grounds, C.CA., 
122 P,2d 826. 

Ala.—Sulzbacher y. ’ Camphell, 121 
So. 706, 219 Ala. 191—^Berow v, 
Brown, 94 So. 772, 208 Ala, 476. 
Ark.—^Illinois Steel Bridge Co. v, 
Mullins, 118 S.W.2d 579, 196 Ark. 
651—Beyers y. Bradstreet 380 S. 
W. 667,' 170 Ark. 650. 

Cal.—^McAlister y. Lightbum, 14 P. 

2d 133, 126 CaLApp. 6. 

Fla.—Johns Supply Co. y. McNeeley, 
169 So. 732, 126 Pia. 306—^Bacon v. 
Peisrel, 80 So. 518, 76 Fla. 581. 
Ga.—Greger v- Pitzpatrick, 187 SJE. 

730, 64 Ga.App. 303. 

IlL—Pittaburgh, C., a & St L. Ry. 
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Co. V. Gage, 121 N.E. 582, 286 111. 
218. 

Ky.—^Bversole y, Baker, 288 S.W. 
758, 217 Ky. 15—Seaboard Oil Co. 
V. Huntsman, 246 S.W. 860, 196 
Ky. 758. 

La.—Hamllton y. National Life & 
Accident Ins. Co., App., 146 So. 
617. 

Me.—^Bates y. Schillinger, 145 A. 395, 
128 Me. 14. 

Md.—Bogart v. Willis, 148 A. 585, 
158 Md. 393. 

Mo.—^Torwegge v. 0*Reilly, 239 S.W. 
116, 292 Mo. 613—Garrett y. 

Limes, App., 209 S.W, 296. 

N.J.—Biehler y, Great American In- 
demnity Co., Sup., 21 A.2d 225. 
N.Y.—^Newins y. Newins, 13 N.Y.S. 
2d 877. 

N.D.—^Torkelson y. Byme, 276 N.W. 

134, 68 N.D. 13, 113 A.L.R. 1213. 
Okl.—Carter v. McCasIand, 268 P. 
706, 131 Okl. 253—Bilby y, Halsell, 
232 P. 879, 105 Okl. 215—MeCoy v. 
Wosika, 180 P. 967, 76 Okl. 3. 
Or.—State y. Comwall, 201 P. 1072, 
102 Or. 220. 

Pa.—Brenner v. Lesher, 2 A.2d 731, 
332 Pa. 522—^Abercrombie y. Bail- 
ey, 190 A. 725, 326 Pa. 66. 

Tex—Commonwealth Casualty Co. 
V. Coogle. Ciy.App., 31 S.W.2d 362 
—Gattison v. Meyer, Clv.App., 297 
S.W. 900—Lancaster v. Norris, 
Civ.App., 271 S.W. 401, reversed on 
other grounds Norris v. Ijancaster, 
Com.App., 280 S.W. 674—St Louis 
Soutbwestem Ry. Co. v. Texas 
Packing Co., Civ. App., 253 S.W. 
864. 

TJtah.—^Ballard v. Beneflclal Life 
Ins. Co., 21 P.2d 847, 82 Utah 1. 

2 C.J. p 376 notes 4, 5—22 C.J. p 
1033 note 88. 

Wheze party nevex had possession 
or oontxol of primary evidence as to 
a certain matter he may Introduce 
secondary evidence thereof. 
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in a rcasonablc time*® after thc exercise of reason- 
able diligcnce.*! 

The mere prospect, howcver, that an original 
writing will be required as evidencc in another ac- 
tion,82 or the fact that it is inconvenient for the 
party to produce it,*® is not a sufficient ground for 
the introduction of secondary evidence; and, a for¬ 
tiori, a party whose negligence is responsible for the 
unavailability of the best evidence, will not be per- 
mitted to introduce secondary evidence.*^ 

§ $29. -Primary Evidence in Custody of 

Court 

Secondary evidence la admiasible, where the primary 
evidence Is In the custody of a court In the same Jurlsdlc- 
tlon, oniy where ft cannot be procured therefrom. 

Where an original instrument is in the possession 
of another court of the same state, secondary evi¬ 
dence of its contents is admissible if it appears that 
the instrument cannot be procured.*® However, the 
mere fact that an instrument is on file in another 
court in the same state or jurisdiction does not dis¬ 
pense with the necessity of reasonable efforts to ob- 
tain it; and, if it does not appear that the instru¬ 
ment cannot with reasonable diligence be produced, 
secondary evidence is not admissible.*® Similarly 
secondary evidence cannot be introduced where the 
original instrument is on file in the court in which 
its contents are sought to be shown, provided per- 
mission of the court can readily be obtained to re¬ 
move the instrument and introduce it in evidence.*'^ 


32 C.J.S, 

§ 830. - Primary Evidence Held by Third 

Person 

A party may Introduce secondary evidence where 
primary evidence of the fact to be proved is in the pot. 
session or controi of a third person and secondary evi- 
dence Is admissible In some cases wlthout a showing of 
Inabillty to secure the primary evidence from such third 
person. 

Where a party desires to use in evidence a writ- 
ing which is in the possession of a third person, 
the proper way to compel its production ordinarily 
is by the issuance of a subpoena duces tecum, as is 
shown in the C.J.S. title Witnesses § 25, also 70 CJ. 
p 48 note 16; and in order to be entitled to intro¬ 
duce secondary evidence of its contents, he must 
show that it is beyond his power to produce the in¬ 
strument in this or in some other way, on which 
showing the evidence becomes admissible.** This 
rule is, however, opposed to some extent by a line 
of authorities holding that where a party desiring to 
prove facts evidenced by written instruments shows 
that the documents are not in his possession or con¬ 
troi, and it appears from the circumstances of the 
case and the nature of the documents themselves 
that he is not entitled to their custody, he may in¬ 
troduce secondary evidence of their contents with- 
out further proof of his inability to procure the 
originals.** Under statutes providing for the ad- 
mission of copies, records, or transcripts of records 
in proving conveyances and mortgages of land, and 
especially in establishing chains of title, it has been 
held that where a person desiring to prove a deed 
or mortgage is not the grantee or mortgagee or the 


U.S.—^Penix v. Slcan, C.C.A,Tex., 3 
F.2d 268. 

Ala.—Equitable Life Assur. Soc. of 
U. S. V. Garrett, 160 So. 776, 26 
Ala.App. 395. 

Ark.—^Illinois Bankers' Life Ass’p v. 
Mann, 250 S.W. 887, 158 Ark. 425. 
FbotoCMpliio copy of a doduaeiLt 

is admissible where the original can¬ 
not he produced.—In re McClellan, 

107 N.W. 681, 20 S.I>. 498—22 C.J. p 

918 note 65. 

Photognraphic copies of documents 
see supra $ 714. 

aOL N.M.—Williams v. Selby, 24 P. 
2d 728, 37 N.M. 474. 

W.Va.—^Thompson v. Turkey Gap 
Coal & Coke Co., 139 S.E. 642, 104 
W.Va. 134. 

81. Ga.—^Brookman v. Rennolds, 98 
S.Bt 643, 148 Ga. 721—Haney & 
Tinsley v. Owens, 147 S.EL 720, 39 
Ga.App. 462. 

N.M.—Williams v. Selby, 24 P.2d 
728, 37 N.M. 474. 

W.Va.—^Thompson ▼. Turkey Gap 
Coal Coke Co., 189 SM. 642, 104 
W.Va. 184. 


83. U.S.—The Alice, D.aFla., 12 F. 
923. 

83. U.S.—The Alice, supra. 

22 C.J. p 1034 note 85. 

84. Okl.—Missouri, O. & G. R. Co. 
V. West, 161 P. 212, 60 Okl. 621. 

22 C.J. p 1034 note 86. 

85. Md.—De Crette v. Mohler, 127 
A. 639, 147 Md. 108. 

22 C.J. p 1034 note 87. 

Primary evidence In custody of for- 
eign court see infra 5 831. 

8& Tex.—Crafts v. Daugrherty, 6 
S.W, 850, 69 Tex. 477. 

22 C.J. p 1034 note 88. 

87. Ind.—^Dare v. McNutt,. 1 Ind, 
148. 

Secondary evidence hSld 
ble where the origrinaJ document had 
been Uled in a former action in the 
same court and was therefore in the 
custody of the court and not of the 
adverse party, and where the fUes 
of the former action were suhse- 
quently introduced in evidence.— 
Wiamer v. Alyea, 138 So. 763, 108 
Fla. 1102. 


88: Ark.—^Dunaway v. Ragrsdale, 
S.W.2d 6, 177 Ark. 718. 

Pa.—^Automobile Securlties Co. v.. 

Scungrlo, 81 Pa.Super. 362. 

Tex.—^Independence Indemnity Co. 
Polk, Civ.App., 14 S.W.2d 330, er¬ 
ror dismissed. 

22 C.J. p 1034. note 91. 

Denlal of identity of papar pzodnced 
Where a wltness hostile to plaln- 
tiff produced a paper claimed to be 
the contract sued on, but plalntifT 
denied that such paper was the con¬ 
tract, his failure to call such wit- 
ness as his own was no ground for 
excluding: the testimony of other' 
witnesses, who claimed to have seen 
the contract, as to their recollectlon 
of it.—Stark v. Burke, 109 N.W. 206, 
131 lowa 684. 

89l Cal.—^Ex parte Connor, 108 P.2d 
10, 16 Cal.2d 701, certiorari de¬ 
nied Connor v, People of State of' 
Califomia, 61 S.Ct. 844, 313 U.S. 
642. 

Ga.—^EHectrlc Palnt & Vamlsh Co. v.. 
Lunsford, 198 S.E. 277, 58 Ga,App.. 
270. 

22 aj. p 1085 note 94. 
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pcrson who is entitled to the custody of the instru- 
ment; and it is shown that the instrument is not in 
his possession or control, he may introduce sec- 
ondary evidence without further proof of his ina- 
bility to produce the original instrument.^o 

Possession of primary evidence obtained by frand. 
A party who is deprived of the possession of writ- 
ten Instruments belonging to him, by the fraudulent 
rcpresentations or devices of another person who 
unjustly detains or secretly disposes of such instru- 
ments so that they cannot be found or recovered, 
may give secondary evidence of their contents as in 
the case of lost documents.®^ This rule is especially 
applicable where the party offering an instrument in 
evidence at the trial is deprived of its possession 
and control by the fraudulent devices of his adver- 
sary^s attorney.®^ 

g 331 , --Primary Evidence Out of Juris- 

diction 

Secondary evidence may be admftted where the 
primary evidence fs out of the Jurisdiction, although ac- 
cording to some authorltles it ia neceasary to show that 
efforts were made to obtain the primary evidence. 

In a large number of cases where primary evi¬ 
dence of the fact to be proved was out of the ju- 


risdiction of the court in which the evidence was 
desired to be used, as where books, Instruments, 
documents, or other writings constituting or con- 
taining the primary evidence were in possession of 
a stranger who was beyond the jurisdiction of the 
court and the reach of its process, courts have held 
secondary evidence admissible, apparently without 
further proof of inability to procure the original 
writings.^3 Other authorities, however, have as- 
serted that the fact that the writing is in the pos¬ 
session of a person beyond the jurisdiction of the 
court is not in itself sufficient ground for the intro- 
duction of secondary evidence, but that it must be 
shown that fniitless efforts have been made to ob¬ 
tain the writing, or the court must be satisfied that 
with the exercise of due diligence the writing can¬ 
not be produced.s^ Secondary evidence becomes 
admissible when the court is satisfied that the party 
desiring to prove the fact has made sufficiently dili¬ 
gent efforts to procure the primary evidence, but 
without success, or when it appears that the evi¬ 
dence is not subject to his control and that efforts 
to obtain it would be fniitless,as where the orig¬ 
inal is in the hands of a person not in the juris¬ 
diction of the court w-ho refuses to surrender it,®® 
or where the person in possession of the document 


90 . Neb.—^Buck v. Gage, 43 N.W. 
110, 27 Neb. 306. 

22 C.J. P 1036 note 96. 

Comblned note axid mortmre 
Where promise to pay note was 
part of complete agreement conslst- 
Ingr of unconditional promise to 
make such payment and pledge of 
security therefor, mortgage part of 
agreement could not be considered 
as mere incident to note in deter- 
mlnlng whether certified copy of 
agreement was admissible in fore- 
closure hearlng before master be- 
cause of inability to produce orig¬ 
inal note and mortgage, since the 
whole Instrument must be construed 
together.—Johns Supply Co. v. Mc- 
Neeley. 169 So. 732, 126 Fla. 306. 

91. U.S.—In re Willfuehr, D.C.N.T., 

292 F. 387, 388, clting Ooxpns 

Juis. 

22 aJ. p 1036 note 97. 

Xere oharge of consplraey 
A defendant does not entltle him- 
self to the use of secondary evi¬ 
dence by merely charglng that a 
combination and conspiracy exists 
between plaintifC and a third per¬ 
son, and that the third person has 
control of the primary evidence on 
■which defendant relies to sustain his 
defense; and by simply maklng such 
a charge m general terms wlth the 
prayer that the third person be 
made a party plaintifC he cannot de- 
prive plaintifC of the right to insist 
that secondary evidence shall not be 


recelved to defeat his action until 
it is made to appear that the pri¬ 
mary evidence cannot be produced. 
—Bailey v. Trammell, 27 Tex. 317. 

92. lowa.—Selman v. Cobb, 4 lowa 
534. 

93. Ala.—^L. D. King Store Co. v. 
Thomas, 134 So. 822, 24 Ala.App. 
324. 

Ark.—^Dlerks Lumber & Coal Co. v. 
KuU, 4 S.W.2d 926, 176 Arlt. 966— 
Bevers v. Bradstreet, 280 S.W, 667, 
170 Ark. 660. 

Ga.—Gregg v. Fitzpatrick, 187 S.B. 

730, 64 Ga.App. 303. 

Mass.—Gould v. Kramer, 149 N.B. 

142, 253 Mass. 433. 

Mich.—^Blaty v. Gray, 187 N.W. 360, 
217 Mich. 531. 

Mo.—Gordon & Koppel Clothing Co. 
V. New Tork Cent. R. Co., App., 
285 S.W. 765—^Locke v. Woodman, 
App., 225 S.W. 352. 

Mont.—^Nelson v. Gough, 202 P. 196, 
61 Mont 301. 

N.T.—^Harmon v. Matthews, 27 N.T. 
S.2d 656. 

Ohlo.—Janchar v. Cerkvenik, 172 N. 

B. 634, 35 Ohio App. 519. 

Pa.—^Petition of O^Malley, 48 Bauph. 
Co. 428. 

Tex—^Llndsay v. Woods, Civ.App., 
27 S.W.2d 263—Caldwell v. Mc- 
Garvey, Civ.App., 285 S.W. 859— 
Texas State Bank of Fort Worth 
V. Press Pub. Co., Civ.App., 250 
S.W. 464—^Haskell v. Merrill, Civ. 
App., 242 S.W. 331—Rogers v. Ril- 
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ey, Civ.App., 240 S.W. 1011—^Peo- 
ple*s Sav. Bank v. Marrs, Civ.App., 
206 S.W. 847. 

Wash.—Walnut Park Lumber & 
Coal Co. V. Roane, 17 P.2d 896, 171 
Wash. 362. 

W.Va,—Boum v. Dobbins, 115 S.E. 

424, 92 W.Va. 263. 

22 C.J. p 1036 note 1. 

94. Minn.—Gasser v. Great North¬ 
ern Ins. Co., 176 N.W. 484, 145 
Minn. 205. 

N.C.—Mahoney-Jones Co. v. Os- 
bome, 127 S.B. 533, 189 N.C. 445 
22 C.J. p 1036 note 2. 

Ciozpixs Jnzls g,iioted In a crlminal 
case as showing the conflict in the 
decisions respecting the necessity for 
a showing of diligence to procux e 
primary evidence out of the jurisdic¬ 
tion.—^HAire v. State, 39 S.W.2d 70, 
74, 118 TexCr. 16. 

9& lowa.—^Noble v. United Ben. 

Life Ins. Co., 297 N.W. 881. 

Mo.—^Radford v- Horton, 227 S.W. 

1073, 207 Mo.App. 601. 

N.Y.—Hoppe V. Russo-Asiatic Bank, 
193 N.Y.S. 250, 200 App.Div. 460. 
Tex.—^Rountree Motor Co. v. Insur¬ 
ance Co. of North America, Civ. 
App., 95 S.W.2d 560, error dis- 
missed. 

22 C.J. p 1037 note 3. 

96L lowa.—^Noble v. United Ben. 

Life Ins. Co., 297 N.W. 881. 

Minn.—Gasser v. Great Northern Ins. 

Co., 176 N.W. 484, 145 Minn. 205. 
22 aJ. p 1038 noto 4. 



EVIDENCE 


32 C.J.S. 


§ 831 


resides in another cotmty than that in which the 
trial is had.*^ 

It is usually considered that where it appears that 
a party could have procured the origpnal vrriting, 
he cannot be permitted to introduce secondary evi- 
dencc of its contents, even though the writing is out 
of the jurisdictionbut, on the other hand, a 
party has becn allowcd to introduce secondary ev- 
idcnce of the contents of books or documents under 
his control in another state where production of the 
originals would interfere with the ordinary course 
of his business,^® and where removal was forbidden 
by the laws of the state in w'hich the originals were 
located.1 

Primary €Vid€nce in custody of foreign court or 
govemmenL Where an original written instrument 
is in the custody of the court of another state or 
country, or is attached to, or forins a part of, the 


record of that court and cannot be removed there 
from, secondary evidence o£ its contents is admis 
sible.2 Further, secondary evidence of the contentj, 
of a document is admissible where the original is 
in the possession of a foreign govemTnent,^ as 
where it is filed among the archives of such govem- 
ment and cannot be withdrawn therefrom.*^ 

§ 832. Failure of Adverse Party to Produce 
Primary Evidence on Norice 

Secondary evidence Is admissible to prove a fact 
where the primary evidence thereof is In the possession 
or control of an adverse party who faiis or refuses to 
produce It on notice. 

Secondary evidence is admissible where the pri¬ 
mary evidence of a fact which a party desires to 
prove is in the possession or control of his adver- 
sary^ who faiis or refuses to produce it® after be- 
ing notified to do so.^ The rule applies although the 


97. Tex,—Sayles v. Bradley & Met- 
calf Co.. 49 S.W. 209. 92 Tex. 406, 

22 C.J. p 1038 note 5. 

98. Okl.—CoddIngrton v. Andrews, 64 
F.2d 666. 179 Okl. 63. 

Xex.—^Barrow v. Bement, Civ.App,, 
239 S.W. 273. 

22 C.J. P 1038 note 6. 

99. tr.S.—Templar Motors Co. v. 
Bay State Pump Co., C-C-A-Ohlo, 
289 F. 24. 

22 C.J. P 1038 note 7. 

1« Books of haxJc 

Mo.—Citizena' State Bank v. Fersou, 

App.p 208 l36f 

2. Cal.—Koenlg: v. Steinbach, 6 P. 
2d 525. 119 CaLApp. 425. 

22 C.J. p 1038 note 9. 

Booasnsait in custody of fedenl oonrt 
Neb.—^Nebraska State Bank of Re- 
publican City v. Walker, 196 N.W. 
128. 111 Neb. 203. 

3. N.J.—Sansone v. Selvaggri, 2 A. 
2d 366. 121 N.J.Law 274. 

4. Tex.—^De la Garza v. Macmanus. 
Civ.App.. 44 S.W. 704. 

22 aJ. P 1038 note 12. 

5 w U.S.—^Pirst Camden Nat. Bank & 
Trust Co. V. J. R. Watkins Co., 
D.C.Pa., 36 F.Supp. 416. reversed 
on other grounds. C.C.A., 122 F.2d 
826. 

111.—Brown V. Spragrue, 229 IILApp. 
338. 

Mo.—^Mlller v. Phenix Pire Ins. Co. 
of Paris, France, App., 9 S.W.2d 
672. 

Neb.—Metcalfe v. Chlcago» R. I. & 
P. Ry. Co.. 172 N.W. 246. 103 Neb. 
431. 

K.T.—^Posner v. Rosenbaum. 270 N. 

T.S. 849, 240 App.Div. 543. 

PsL—^Wildwood Strand Realty Co. v. 

Skipper, 58 Tork Legr.Rec. 19. 

Tex.—St. Louls Soutliwestem Ry. Co. 


V. Texas Packing: Co., Civ.App., 263 

S.W. 864. 

22 C.J. p 1038 note 1«. 

e. Ark,—Wrlgrht v. L.ake, 39 S.W.2d 
712, 183 Ark. 954. 

111.—Mitchell V. L.ouisvllle & N. R. 
Co.. 31 N.B.2d 965. 375 111. 646, 
reversingr 27 N.E.2d 861, 305 IU. 
App. 635, conformed to 35 N.B.2d 
81, 310 IILApp. 663—People v. 

Small, 150 N.E. 435, 319 111. 437. 
Ky.—Kelly^s Bx'r v. Kelly, 149 S.W. 
2d 17, 285 Ky. 715. 

N.T.—Major v. Leary, 268 N.Y.S. 413, 
241 App.Div. 606—^Newins v. New- 
ins, 13 N.T.S.2d 377. 

N.C.—Mahoney-Jones Co. v. Osbome, 
127 S,B. 633, 189 N.C. 446—Powers 
V. Murray, 117 S.B. 161, 185 N.C. i 
336. 

Pa.—^HarrlniT v. Glen Alden Coal Co., 
198 A- 608. 130 Pa.Super. 652, re¬ 
versed on other grounds 3 A.3d 
381, 332 P€U 410. 

Tex.—City of San Antonio v. Gray- 
burgr Oli Co., CIv.App., 259 S.W. 
985. 

Where advers e r y alone eonld ex- 
plain absenoe of pzimaxy evideooe, 
but falled to do so, secondary evi¬ 
dence W€U3 admissible.—Galveston. 
H & S. A. Ry. Co. v, City of Bagle 
Fass, Tex,Civ.App., 249 S.W. 268, re¬ 
versed on other srounds, Com.App., 
260 S.W. 841. 

7, U.S.—Davld Stott Flour Mills v. 
Richardson, D.C.Pa., 6 F.2d 332— 
Armstrong v. Beldlng: Bros. & Co., 
D.C.Conn., 280 F. 895, alflrmed, C. 
C.A., 297 F. 728, certiorari denied 
Beldlng; Bros. & Co. v. Armstrongr, 
44 S.Ct. 459, 265 U.S. 585, 68 L.Bd. 
1192—Isham v. U. S., 76 Ct.CL 1. 
Ala.—^Bgrgrleston v. Wilson, 100 So. 
89, 211 Ala. 140—^Polytinsky v. 
Johnston, 99 So. 839, 211 Ala. 99— 
Dabbs V. Letson, 98 So. 4, 210 Ala. 
306—Woodmen of the World- v. 
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Maynor, 89 So. 750, 206 Ala. 176 
—Royal Exchange Assurance of 
London v. Almon, 80 So. 456, 202 
Ala. 374. 

Ariz.-—Jones v. Stanley, 233 P. 698, 
27 AHz. 381. 

Ark.—Century Life Ins. Co. v. Gus¬ 
ter, 10 S.W.2d 882, 178 Ark. 304, 
61 A.L.R. 914. 

Ga.—^Dure v. City of Maeon, 127 S. 
E. 142, 159 Ga. 876—Ployd v. Tay- 
lor Cotton Co., 105 S.B. 646, 26 
Ga.Api;>. 96. 

111.—^National Malleable Casting^s Co. 
V. IroQUOls Steel & Iron Co., 165 
N.E. 199, 333 111. 688—Oberman v. 

U. S. Flre Ins. Co. of New TorJc, 
144 N.B. 798, 313 111. 172—Bay- 
fleld V. Defenbacher, 266 IILApp. 
385. 

Ind.—^Reserve Loan Life Ins. Co. v. 
Sumner, 128 N.E. 443, 70 Ind.App. 
472. 

lowa.—^Federal Land Bank of Omaha 

V. Ditto, 288 N.W. 618, 227 lowa 
476—Coad v. Pennsylvanla Ry. Co., 
176 N.W. 844. 187 lowa 1025. 

Kan.—^Brown v. Meyer, 21 P.2d 36S, 
137 Kon. 563—Smith v. Henry, 298 
P. 760. 133 Kan. 22. 

Ky.—^Breckiaridgre County v. Beard, 
27 S.W.2d 427, 2’33 Ky. 823. 

La.—^Franklln v. First Afrlcan Bap¬ 
tis t Church of New Orleans, 2 La. 
App. 698, ‘699, quotlng; Ooxpns dh- 
zis. 

Me.—^Denison v. Daws, 117 A. 314, 
121 Me. 402. 

Mass.—Pickard v. Boston Elevated 
; Ry. Co., 166 N.B. 661, 267 Mass. 
133—^Bresky v. Bosenbergr, 152 N. 
B. 347, 256 Mass, 66—Cregrg v. 
Puritan Trust Co., 129 N.E. 423. 
237 Mass. 146. 

Neb.—^Nebraska State Bank of R<S" 
publiean City v. Walker, 196 N.W- 
128, 111 Neb. 203. 

N.J.—^North Jersey Dlsoount Co, v 
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pcrson to whom the notice is given is not a party to 
the record, if it appears that he is the real party in 
interest,* and the fact that the party seeking to 
show the contents of the writing might have com- 
pcllcd its production by his adversary does not pre- 
clude hfe offering secondary evidence of its contents 
nnder the circumstances stated.^ A person who has 
failed to produce the primary evidence, and through 
whose fault the necessity has arisen for resorting to 
secondary evidence, cannot complain that the sec¬ 
ondary evidence is not of a wholly satisfactory char- 
acter.i® 

Where a party refuses, on demand being made, 
to produce, for the inspection of witnesses and of 
the jury, an article, the value of which is in ques- 
tion, the adverse party may introduce secondary ev¬ 
idence of its value.ii 

Possession of primary evidence. It is not neces- 
sary for the party seeking to introduce secondary 
evidence to show that the original writing is in the 
actual possession of his adversary, but it is sufficient 


that the circumstances are such as to indicate that 
the writing is in his possession or under his con- 
trol.i2 It makes no diffcrence that the instrument is 
in the actual possession of some third person if it 
is stili within the control of the adverse party, but 
under such circumstances the adverse party is held 
to his obligation to produce the writing on notice, 
and on his failure to do so secondary evidence is 
admissible.i3 xhe same rule applies where the doc- 
ument is in the custody of another court from 
which it may be withdrawn,!^ or is out of the ju- 
risdiction.i5 

Further, it is not necessary that the party enti- 
tled to the custody of an instrument should, on bc- 
ing notified to produce it, admit having it in his 
possession, but secondary evidence is admissible 
where he denies having it in his possession,^® or 
disclaims any knowledge of the instrument.^'^ Thus, 
where the addressee of a letter denies having re- 
ceived it, the writer, on showing that it was duly 
mailed,^® is usually permitted to introduce secondary 
evidence of its contents,^® although in such case it 


iBtna Ins. Co., X3 A.2d 226, 125 N. 
J.Law 7. 

N.T.—Harmon v. Matthews, 27 N.T, 
S.2d 656. 

K.C.—Morrison v. Hartley, 101 S.E. 
375, 178 N.C. 618. 

Ohlo.—Janchar v. Oerkvenlk, 172 N*. 

B. 634, 35 Ohlo App. 619. 

Pa.—Brenner v. Lesher, 2 A.2d 731, 
332 Pa, 622—Trustees of Bryn 
Mawr College v. Gold Buildingr & 
Loan Ass*n, 182 A. 98, 120 Pa,Su- 
per. 246—Petition of 0*M!alley, 48 
Dauph.Co. 428. 

S.C.—Bank v. North Carolina Mut. 
Life Ins. Co., 195 S.E. 649. 186 S.C. 
394. 

Tenn.—^Macon Connty v. Dlxon, 100 
S.W.2d 6, 20 Tenn.App. 425—^Mo¬ 
tor Service Co. v. Teuton, 16 Tenn. 
App. 597. 

Tex.—^Underwrlters Life Ins. Co. v. 
Bomeman, Civ.App., 141 S.W.2d 
1005—^Metropolitan Life Ins. Co. 
V. Punderburk, Civ.App., 81 S.W.2d 
132, error dismissed—West Texas 
Const. Co. V. Liberty Nat, Bank of 
Okiahoma City, Civ.App., 48 S.W. 
2d 681—Commercia! Standard Ins. 
Co. V. E. P. McKnlght Chevrolet 
Co., Civ.App., 48 S.W.2d 636, error 
refused—City NaU Bank of Bowie 
V. Southern Casualty Co., Civ.App., 
33 S.W.2d 830, 832, cltlng Cozpnr 
Jtixls—Utilities Indemnity Ex- 
change v. Burks, Civ.App., 7 S.W. 
2d 1112, error dismissed—Texas 
State Bank of Fort Worth v. Press 
Pub. Oo., Civ.App.. 260 S.W. 464— 
Independent Order of Puritans v. 
Brown, Civ.App., 229 S.W. 939— 
Mercer v. McMurry, Civ.App., 229 
S.W. 699. 


Utah.—^Baker v. Glenwood Mining 
Co., 21 P.2d 889, 82 Utah 100. 

Wash.—Smith v. Cadillac Motor Car 
Co., 277 P. 453, 152 Wash- 131— 
Davidson v. Clow, 271 P. 78, 119 
Wash. 414. 

22 C.J. p 1033 note 16—^14a C.J. p 
405 note 99. 

Notice to produce primary evidence 
as prereQulsite to admission of 
secondary evidence see Infra S5 
843-849. 

Froof of authozlty of oozporata of- 
floexs or agents may be made by 
secondary evidence where the Corpo¬ 
ration falis or refuses to produce 
record proof thereof after being 
called on to do so. 

Ala.—^Montgomery R- Co. v. Hurst, 
9 Ala. 513. 

N.T.—Clarie V. Farmers* Woolen 
Mfg. Co., 15 Wend. 256. 

8. Me.—Norton v. Heywood, 20 Me. 
359. 

9. U.S.—General Motors Acoeptance 
Corporation v. American Ins. Co., 
C.C.A-Fla., 50 F.2d 803, certiorari 
denied American Ins. Co. v. Gen¬ 
eral Motors Acceptance Corpora¬ 
tion, 52 S.Ct. 130, 284 U.S. 676. 76 
L,Bd. 671. 

22 C.J. P 1040 note 19. 

10. La.—Franklin v. First African 
Baptist Church of New Orleans, 
2 LaApp. 698, 699, Quotlng Oor- 
pas Jnxls. 

22 C.J. P 1040 note 20. 

11. Slng- 

Mont.—Sullivan v. Girson, 102 P, 320, 
39 Mont. 274. 

Ifl. Tex.—Newsom v. Davis, 20 Tex. 
419. 

22 C.J. P 1041 note 25. 
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13. Tex.—City Nat. Bank of Bowie 
V. Southern Casualty Co., Civ.App., 
33 S.W.2d 830, 832. citing Ckirpus 
jmria. 

22 C.J. p 1041 note 26. 

14. N.T.—^Jackson v. Shearman, 6 
Johns. 19. 

15. U.S.—MIssouri. K. & T. B. Co. v. 
Elliott, 102 P. 96, 42 C.C.A. 18S, 
affirmlng 51 S.W. 1067, 2 IncLT, 
407. 

16. Ala.—^Wiggins v. Sullivan, 121 
So. 731, 732, 219 Ala. 186, citing 
Ck>zpiis Juris. 

Cal.—^Plttler v. Bank of America Nat. 
Tnxst & Savings Ass’n, 58 P.2d 
981, 16 CalApp.2d 6. 

Ga.—Cafley v. Pattillo, 13 S.B.2.i 

202, 64 Ga.App. 382. 

Mich.—Harris v. P. Koenlg Coal Co., 
194 N.W. 611, 223 Mich. 683. 

Tex.—^Kahn v. Cole, Civ.App.» 227 
S.W. 556. 

22 C.J. p 1041 note 29. 

17. Ga.—Caffey v. Pattillo, 13 S.B. 
2d 262, 64 Ga.App. 382. 

111.—Oberman v. TJ. S. Flre Ins. Co. 
of New York, 144 N.B. 798, 313 
111. 172. 

Miss.—^Davis v. Crawford, 168 So. 
261, 175 Miss. 493. 

Or.—^Michelin Tire Co. of Californla 
V. Williams, 293 P. 938, 939, 136 
Or. 168, citing Cozpns Juris. 

22 C.J. p 1041 note 30. 

18. Ala.—^Provident Life & Accident 
Ins. Co. V. Hudgens, 158 So. 757, 
229 Ala. 552—J. E. Pinkham Lum- 
ber Co. v. C. W. Griflln & Co., 103 
So. 689, 212 Ala. 341—Sorrell v. 
Scheuer, 96 So. 216, 209 Ala. 268. 

22 C.J. p 1041 note 31. 

|1&. Mass.—^Meehajx v. North Adams 
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is a question for the jury whcther thc alleged orig- 
inal cvcr cxisted .20 

On the other hand, if the document is held by a 
third person and is not in the adverse party*s Con¬ 
trols thc notice is inoperative, and the party’s fail- 
urc to produce the document wiH not warrant the 
admission of secondary evidence, but the party 
sccking to introduce the evidence must summon the 
third person or show that with due diligence the 
document cannot be obtained.^i 

Qualificd, conditional, or restricted production. 
Wliere books or papers are produced in court pur- 
suant to a notice, the party producing them has no 
right to impose any conditions as to their use in 
evidence, but the requirement is absolute that they 
shall be brought into court for the benefit of the 
adverse party and shall be offered without reserve; 
hencc, if the party producing the books or papers 
endeavors to restrict their tise in evidence, his ad- 
versary is entitled to give secondary evidence of 
their contents .22 

Primary evidence privUeged from produciion. 
WTicrc the documents, notice to produce which has 
been given, are privileged from production, and the 
party seeking to introduce the evidence has inspect- 
ed and taken copies of the documents, he can, not- 
withstanding the privilege, introduce such secondary 
evidence on failure of his opponent to produce the 
wTitings .^2 Likewise, while an attomey cannot be 
compelled to produce or disclose the contents of a 
document intrusted to him by his Client, as appears 
in the CJ.S. titie Witnesses § 283, also 70 C.J. p 
428 note he may be compelled to testi fy that such 
an instrument exists and that it is in his custody, 
and then, if proper notice to produce has been giv¬ 
en, the opposite party may introduce secondary evi- 
dence.2^ 

§ 833. -Efifect of Production of Original 

Instrument 

Secondary evidence is inadmissfble where the primary 


evidence has been produced; but the Introduction of 
secondary evidence on failure to produce the primary evi. 
dence is not error although the primary evidence It sub- 
sequently produced. 

Where the adverse party has produced the orig¬ 
inal instrument in compliance with a notice to do 
so, secondary evidence of its contents cannot be in- 
troduced;25 but where secondary evidence has been 
introduced on failure to comply with the notice, the 
fact that the original evidence is afterward pro¬ 
duced does not render erroneous the previous ad¬ 
mission of the secondary evidence.^® 

§ 834. -EfiFect of Noncompliance with 

Notice 

A person who faiis to comply with a notice to pro¬ 
duce primary evidence In his possession may not intro¬ 
duce secondary evidence of the fact or, according to some 
authorities, offer the primary evidence in his own behalf, 

A person will not be allowed to give secondary 
evidence of the contents of original papers which 
are in his possession and which he has refused to 
produce on notice,^and, although by such refusal 
he has compelled his adversary to resort to second¬ 
ary evidence, he is stili precluded from introducing 
secondary evidence in his own behalf.^S Whether 
the party has estopped himself from using second¬ 
ary evidence is a question the determination of 
which depends on the facts of the particular case 
and rests largely in the sound discretion of the trial 
court 2 9 

A party who has refused to produce an original 
document on notice, cannot, by subsequently pro¬ 
ducing it, exclude the secondary evidence given by 
his adversary,30 nor can he be permitted to intro¬ 
duce the original document as evidence in his own 
behalf on his side of the case;3i but according to 
some authorities, where the primary evidence is pro¬ 
duced and tendered to the requesting party before 
secondary evidence has been introduced, the re¬ 
questing party is precluded from offering secondary 
evidence and the tendering party is permitted to 


Sav. Bank, 19 N.E.2d 299, 302 Mass. 
357. 

22 C.J. p 1041 note 32. 

2a U.S.—^Dunbar v. XJ. S., Or., 15 
S.Ct 325. 155 U.S. 186, 39 L.Bd. 
390. 

22 C.J. p 1041 note 33. 

21« Kan.—Jobes v. Liows, 56 P. 627, 
63 Kan. 886. 

22 aj. p 1042 note 35. 

22. lia.—SkUlman v. Uowns. 10 lau 
103. 

22 CJ. p 1041 note 21. 

22. Wla—Spelaer v. Phcenlx Mut 


Ii. Ins. Co., 97 N.W. 207, 119 Wis. 
530. 

22 C.J. p 1041 note 22. 

24. U.S,—Rhoades v. Selln, C.C.Pa., 
20 ^08^.1^0.11,740, 4 Wash.C.C. 715. 

22 C.J. p 1041 note 24. 

25. Mont.—^McGonig'le v. Prudential 
Ins, Co. of America, 46 P.2d 687, 
100 Mont 203. 

22 C.J. p 1042 note 86. 

2S. Ind.—Phenix Ins. Co. v, Jacobs, 
55 N.E. 778, 23 Ind.App. 609. 

Tex.—Gulf, C. & S, P. R. Co. ▼. 
Leatherwood, 69 S.W. 119, 29 Tex. 
Ciy.App. 507. 


27. N.T.—Dole v. Belden, 1 N.T.S. 
667. 

22 O.J. p 1068 note 61. 

2& Mass.—Gagre v. Campbell, 131 
Mass. 566. 

N.Y.—Dole V. Belden, 1 N.T.S. 667. 

29- Vt.—State V. Marsh, 40 A. 836, 
70 Vt. 288. 

aa La.—^Pevtavln v. Hopkins, 6 
Mart. 438. 

22 C.J. p 1068 note 64. 

Bffect of production of origrlnal in¬ 
strument see supra 5 838. 

31. N.J.—^Merritt v. Jordan, 60 A 
183, 65 N.J.E<i. 772. 

22 aJ. p 1068 note 6'6. 
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introduce the primary evidence,^^ and in some in- i subsequently been introduced by the withholding 
stanccs primary evidence previously withheld has j party apparently without objection,^® 

E. PRELmiNARIES TO ADMISSION OP SECONDARY EVIDENCE 


§ 835. In General 

Before a party may Introduce secondary evidence of 
the contente of a writfng a proper predicate must be laid. 

Before a party may introduce secondary evidence 
of the contents of a written instniment a proper 
predicate must be laid,34 and it must be shown that 
the primary evidence, if it were available, would 
be admissible.35 Xhe basis for the introduction of 
secondary evidence need not be laid by allegations 


of the pleadings,36 and in the absence of a statute 
to the contrary secondary evidence is admissible 
without noticc of intention to introduce it.^'^ 

§ 836. Proof of Execution, Existence, and 
Genuineness of Original Instniment 

Before a party may Introduce secondary evidence of 
the contents of a writlng satisfactory proof must be 
made of the former existence, proper executlon, and gen- 


33 , Neb.—Sallander v. Prairle LJfe 
Ins. Co., 200 N.W. 844. 112 Neb. 
829. 

33 . Ala.—^Royal Exchange Assur- 
ance of London v. Almon. $0 So. 
456. 2D2 Ala. 374. 

34 . tJ.S.—^^tna Ins. Co. of Hart¬ 
ford, Conn., V. Taylor, C.C.A.Ga., 
8$ F.2d 225. 

Ala.—Sovereigm Camp, W. O. W. v. 
Hoomes. 122 So. 686. 219 Ala. 560 
—^Ft Payne Co. v. City of Ft. 
Payne, 114 So. 63, 216 Ala. 679— 
Philip Olim & Co. v, C. A. Watson 
& Sons, 85 So. 460, 204 Ala. 179. 
D.C.—Arnold v. Thompson & Spear 
Co., 279 F. 307, 61 App.D.C. 325. 
Fla.—^Lockwood v, L. & L. Frelgrht 
Lines, 171 So. 236, 126 Fla. 474. 
Ga.—City of Atlanta v. Hawkins, 
166 S.E. 262, 45 Ga.App. 847. 

Hl.—Cooper V. Schoeberleln, 247 111. 
App. 147—Central Guarantee Co. 
V. Fourth & Central Trust Co., 244 
IllApp. 61. 

Ind.—Glajser v, Williamsburg City 
Fire Ins. Co., 126 N.E. 787, 72 Ind. 
App. 319. 

lowa—^Inter-Ocean Reinsurance Co. 
V. Morrison, 283 N.W. 909, 225 
lowa 1336. 

Ky.—Sharp v. Culton, 89 S.W.2d 869, 
262 Ky. 84. 

Mass.—Comstock v. Soule, 21 N.E.2d 
257, 303 Mass. 153. 

Minn.—^Lind v. Western Union Tele- 
graph Co., 217 N.W. 486, 173 Minn. 
424. 

N.T.—Shea v. Shea, 188 N.Y.S. 693, 
197 App.Dlv. 126—^Longacre v. 
Tonkers R. Co., 182 N.Y.S. 373, 
191 App.Div. 770. 

Okl.—Rourke v. Meier, 233 P. 178, 
106 Okl. 109. 

Or.—^Bridenstine v. Gerlinger Motor- 
car Co., 168 P. 73, 86 Or. 411, af- 
firmed 168 P. 922, 86 Or. 411. 

S.a—Sample v. Gulf Refining Co., 
191 S.E. 209, 183 S.C. 899. 

S.I>.—Wilcox V. McCain Land & Live 
Stock Co., 169 N.W. 49, 87 S.D. 
511. 

Tex.—Houston OU Co. of Texas v. 
Niles, Coxn.App., 256 S.W. 604, re- 
yersing Nilea v. Houston OIl Co. 


of Texas, Civ.App., 191 S.W. 748— 
Chism V. C. W. Hali Motor Co., 
Civ.App., 278 S.W. 360. 

Utah.—^Larsen v. Ryan. 180 P. 178, 
64 Utah 250. 

Vt.—^In re Chisholm^s Will, 108 A. 
393, 93 Vt. 453. 

Wash.—Oravetz ▼. Cruson, 214 P. 

828, 124 Wash. 384. 

Grounds for admission of secondary 
evidence see supra {§ 822-834. 

CompUanoe wtth legai regnirexueuLta 
Only after complying with the re- 
duirements specified by law xnay 
secondary evidence be used.—^Murff 
V. Murff, LaApp., 1 So.2d 407- 

Bnrden of proof Is on offerer of 
secondary evidence to show affirma- 
tively existence of facts necessary 
to render it competent.—^Mahoney- 
Jones Co. v. Osbome, 127 S.B. 533, 
189 N.C. 446. 

QuestioxL prO'j»OTmaed by opposite 
party respecting existence of any 
writing to evidence alleged agree- 
ment does not render secondary evi¬ 
dence of letter admissible.—Mauritz 
V. Schwlnd, Tex-Civ.App., 101 S.W.2d 
1085, error dismissed. 

Predicate lield snfflciently laid 
Ga.—^Patterson v. Loeb, 194 S.B. 886, 
57 GaApp. 235. 

Mo.—Isreal v. Etochon & Marco, 
App., 58 S.W.2d 774—^Thos. Cusack 
Co. V. Lubrite Reflning Co., App., 
261 S.W. 727. 

N.C.—^Mebane Graded School Uist 
V. Alamance County, 189 S.B. 873, 
211 N.C. 213. 

Tex.—^Travelers Ins, Co. v, Cadena, 
Civ.App., 91 S.W.2d 1112, error 
dismissed—Schlesinger v. Kenner- 
ly, Civ.App., 41 S.W.2d 1002. er¬ 
ror dismissed—Unique Illustrating 
Co. V. Withers, Civ.App., 33 S.W. 
2d 1074. 

35, U.S.—^Morton Butler Timber Co. 
v. U. S., C.C.A.Tenn., 91 P.2d 884— 
Cohen v. New York Life Ins. Co., 
. C-OA-Pa.. 21 F.2d 278. 

Ga,—Poland v. a C. Osbome Lum- 
ber Co., 139 S.E. 734, 37 GaApp. 
212 . 


111.—Wabl V. Schmidt, 237 111.App. 
372. 

Md.—Malone v. Malone, 129 A, 10, 
148 Md. 200. 

Tex—^Atklns v, Dodds, Civ.App., 121 
S.W.2d 1010, error granted. 
Inadmissibility of primary evidence 
as ground for exclusion of sec¬ 
ondary evidence see i 783 supra. 
ZSntry in. Bible 

Secondary evidence about entry in 
Bible conceming date of birth was 
Inadmissible, In absence of showing 
that entry was competent.—Pruden¬ 
tial Ins. Co. of America v. Pierce's 
Adm'x. 109 S.W.2d 616. 270 Ky. 216. 

Contents of books of aoooimt 
Secondary evidence as to contents 
of books of account should not have 
been received in evidence without 
same predicate as would have been 
requisite had the books been offered. 
—Caldwell v. McQarvey, TexClv. 
App., 285 S.W. 859. 

Copy of genealogloal chart was 
properly rejected, where witness 
making chart did not specify from 
what records or in what manner In¬ 
formation was obtained-—In reRoss' 
Estate, 167 A. 365, 312 Pa. 36. 

BCap 

In absence of proof of offlcial 
character of map found in office of 
town clerk, copy thereof was inad¬ 
missible.—^Hanson v. Board of Trus- 
tees of Town of Mill Valley, 241 P. 
572, 74 CaLApp. 585. 

3& Tex.—Taylor County v. Olds, 
Civ.App., 67 S.W.2d 1102, error dis¬ 
missed. 

37. S.C.—^Macedonia Baptlst Church 
V. City of Columbia, 10 S.E.2d 350, 
195 S.C. 59—Crosland v. Hunsuck- 
er. 129 S.R 199, 132 S.C. 398. 

Boss llxst dlsoovszsd Anxing* txial 
Under a statute so providing, par¬ 
ty was entitled to have copy of note 
admltted without givlng notice of 
intention to substitute copy for 
original where the loss was first 
discovered during trial of an action. 
—^Peebles v. Miles, 198 So. 29, 189 
Miss. 623. 
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uintnesi of the wrltlnor and of fts deUvery and «ceeptance 
If they are necesiary to fts taking effact. 

Before a party can be permitted to introduce sec- 
ondary evidence o£ thc contcnts of a written in- 


strument, satisfactory proof must be made of thc 
former existence of the instrument,38 and this nec- 
essarily involves proof of its proper executionSS or 
genuineness.'*® It must also be shown, where these 


38. U.S.—Fldelity Trust Co. v. May- 
huffh. C.C.A.Tex., 268 F. 712. 

Ark.—Union Cent. Life Ins. Co. v. 
Mendenhall, 34 S.W.2d 1078, 183 
Ark. 25. 

Ga..—Gay v. Demott, 111 S.B. 379, 
153 Ga. 1»—^McDonald v. Redding 
Lumber Co., 159 S.B. 888 , 43 Ga- 
App. 656—Trice v. Adazns, 125 S. 
B. 878. 33 Ga.App. 357. 

Mo.—State ex rcl. Barkwell v. Tirim- 
ble. 274 S.W. 683, 309 Mo. 546— 
City of Brunswick ex rei. Bawkwell 

V. Scott, 275 S.W. 994, 219 Mo.App. 
45. 

Xeb.—Cohen v. Swanson Petroleum 
Co., 276 X.W. 190, 133 Neb. 581. 
KJ.—Linden Silk Co. v. Paterson 
Sllk Throwing Co., 197 A. 57, 119 
N.J.LAW 482. 

OkL—Vann v. Vann. 96 P.2d 76. 186 
Okl. 42—Alexander v. Samuels, 58 
P.2d S 78 , 177 Okl. 323, 105 A.L..R. 
1171—Bean v. lEIarris, 219 P. 300, 
93 Okl. 10. 

Pa.—^In re Ray*s Estate, 156 A. 64, 
304 Pa. 421, 79 A.Ii.R. 772. 

S.C.—Sample v, Gulf Refinlng Co., 
191 S.R 209, 213, 183 S.C. 399, cit- 
ing Corpns Jtixls. 

S.D.—Smith v. Munaon, 238 N.W. 27, 
59 S.D. 6 . 

Tenn.—Robertson v. Freeman, 10 
Tenn.App. 267. 

Tex.—^Tarwater v. Donley County 
State Bank, Civ.App., 277 S.W. 176. 
Wyo.—Caswell v. Rosa, 188 P. 977, 
27 Wyo. 1. 

22 G.J. p 1042 note 44. 
andlcUl zaoord 

Tex.—Turley v. Tobin, Civ~App., 7 S. 

W. 2d 949, error refused. 

Wash.—^In re Relmer^s ESstate, 269 
P. 32, 145 Wash. 172. 

Oxdiaaauoe 

Mo.—State ex rei. Barkwell v. Trim- 
ble, 274 S.W. 683, 309 Mo. 646. 

Sffact of dem and to pxodtLoa o rig i nal 
That party had made a written 
demand to produce the original did 
not relieve him of the obligation of 
proving that there was an original. 
—Lally V. Caah, 164 P. 443, 18 Arlz. 
674. 

Proceedlitg to eetaWsh lost or de^ 
stroyed insfemmeint or reoord 
(1) Before aecondary evidence of 
a loat instrament cau be glven, it 
ia not necessary to establish ita 
existence and contenta by a atatu- 
tory proceeding, where ali the par¬ 
ties to the transaction have long 
Bince dled, and the proceedlng oould 
not produce hetter evidence.—Jones 
▼, Scranton Coal Co., 118 A. 219, 274 
Pa. 312. 

(3) Contenta of recorda «mt papers' 


on Ille may be proved even by parol 
without establlshlng the lost or de- 
stroyed original.—^tiCwis v. State 
Board of Medical Examiners, 99 S.E. 
147, 23 GaApp. 647. 

Swom denlal of original aasign- 
xnant under statute is not reguired. 
—Shaw V, Main, TexLClv.App., 76 
S.W.2d 541. 

Bvidanoe held admiasible 

Tex—^Hyman v. Alberry, Civ.App., 
130 S.W.2d 891, error dismissed, 
judgment correct. 

Svidence held anfficient 
Ga.—Sharp v. Autry, 194 S.E. 194, 
185 Ga 160. 

111.—Metcalf V. Metcalf, 219 ni.App. 
96 

MInn.—Miller v. Berg, 261 N.W. 682, 
190 Mlnn. 352. 

Mo.—Moore v. Black, App., 276 S.W. 
549. 

Tenn.—^McDonald v. Baldwin, App., 
148 S.W.2d 385. 

Tex—Georgla Casualty Co, v. Glnn, 
Civ.App., 272 S.W. 601—^Martinez 
V. Bruni, Civ.App., 216 S.W. 666 , 
modified on other grounds, Com. 
App., 235 S.W. 649. 

22 C.J. p 1042 note 45 [g]. 

Svidence held InantHident 
Ark,—Mabelvale Special School DisL 
V. Halstead Special School Dist, 
276 S.W. 584, 169 Ark. 645. 

Ga.—Gay v. Demott, 111 S.B. 379, 
153 Ga. 19. 

Mont—^Wilson v. Davis, 103 P.2d 
149, 110 Mont. 356. 

Okl.—^Illinois Bankers* Life Ass*n v. 

I Hardy, 4 P.2d 1049, 153 Okl. 67. 
[Wash.—^In re Reimer*s Estate, 259 P. 

32, 145 Wash. 172. 

22 C.J. p 1042 note 45 [h]. 

39w U.S.—0'Donnell v. TT. S., C.C.A. 
Cal., 91 P.2d 14, certiorari granted 
U. S. V. 0’Donnell, 68 S.Ct. 146, 

302 U.S. 677. 82 L.Bd. 623, revers- 
ed on other grounds 58 S.Ct 708, 

303 U.S. 501. 82 L.Ed. 980—^Foam- 
ite-Childs Corporation v. Pyrene 
Mfg. Co., D.C.Del.. 288 P. 416, 418, 
citing Cfoxpna Jnxis. 

Ala.—Johnson v. Alabajna Gas, Puel 
& Mfg. Co., 8 So. 101, 90 Ala. 506. 
Ga-—Gay v. Demott, 111 S.E. 379, 
153 Ga. 19—^Dyson v. Enight 61 S. 
E. 468, 130 Ga. 573, 124 Am.S.R. 
179. 

Ky.—^Aznes Body Corporation v. 

Ralph, 277 S.W. 1028, 211 Ky. 736. 
Mich.—^National Land Co. v. Temes, 
299 N.W. 144, 298 Mich. 456. 

Mo.—City of Brunswick ex rei. 
j^kwell V. Scott 276 S.W. 994, 
219 Mo.App. 45. 

S.C.—Bonme v. Maryland Casualty 
Co-, 192 S.B. 605, 185 S.C 1 , 118 
A.L.R. 1—Sam^jle v. Gulf Reflning 
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Co., 191 S.E. 209, 213, 183 S.C. 399, 
citing Gorpna Jtixls, 

Wyo.—Caswell v, Ross, 188 P. 977 
27 Wyo. 1. 

22 C.J. p 1042 note 45. 

Certilled copy of inatmnieiLt flled 
of recoxd is not admissible without 
proof of execution, in the absence 
of a statute to the contrary.—Loom- 
Is Mach. Co. V. Procter, 71 P.2d 1029 
41 N.M. 619. 

Szeoution. of ordlnance 

To prove execution of ordinance 
by secondary evidence, it is neces- 
sary to prove flrst the existence of 
a joumal entry evidencing Its pas- 
sage, as reauired by law.—City of 
Brunswick ex rei. Barkwell v. Scott, 
275 S.W. 994, 219 Mo.App. 45. 

Burden inoposed hy affldavlt of for- 
gery 

An affidavit of forgery imposes 
the burden of proving prima facie 
the execution of the lost original on 
the party offerlng secondary evi¬ 
dence.—^Liddell v. Gordon, TexCiv. 
App., 241 S.W. 750, reversed on oth¬ 
er grounds, Com.App., 264 S.W. 1098. 

BfTdot of adZDlBSioxL ianpleadlng 
Admitting copy of instrument 
over objection that original was best 
evidence, was not error, In vlew of 
admisslons as to execution thereof 
in answers to interrogatories and by 
plea.—^Pocahontas Graphite Co. v. 
Minerals Separatlon North American 
Cozporation, 109 So. 873, 215 Ala. 
225. 

Evideaoe held suAcieat 
Cal.—^Pontius v, McLain, 298 P. 641, 
113 Cal.App. 452. 

Ga.—Sharp v. Autry, 194 S.B. 194, 
185 Ga. 160—^Roughton v. Rough- 
ton, 173 S.B. 673, 178 Ga. 367. 

Ind.—^Lakin v, Duncan, 180 N.E. 676, 
95 IndApp. 188. 

La.—^Burns v. Jolley, 95 So. 648, 163 
La. 212 . 

Philippine.—^Esplno v. Espino, 9 
Philippine 41, 6 Off.Gaz. 854. 

22 C.J. p 1042 note 46 Eg]. 

Bvideace held lasuULoleat 

Ga.—Gay v. Demott, 111 S.E. 379, 
153 Ga. 19. 

Mont.—^Wllson v. Davis, 103 P.2d 
149, 110 Mont 356. 

22 C.J. p 1042 note 45 [h]. 

40. U.S.—Cohen v. New Tork Life 
Ins. Co., C.C.A.Pa., 21 P.2d 278. 
Cal.—^Forman v. Goldberg, App., 108 
P.2d 983—MeCoy v. Southern Pac, 
Mo., 83 P.2d 970, 29 Cal.App.2d 16. 
certiorari denied 59 S.Ct. 827, 807 
U.S. 626, 83 L.Ed. 1610—Palma v. 
LesUe, 45 P.2d 391, 6 Cal.App.2d 
702. 
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82 C.J.S. 

things are necessary to the taking effect of the in- 
stniment, that it was delivered^i and accepted'*^ 
The same requirements must be complied with be- 
fore introducing secondary evidence of the contents 
of an instrument which is beyond the jurisdiction 
of the cotu:t.^3 


The existence, cxecution, or genuincness of an 
instrument is a question of fact,^^ and may bc 
proved by direct or circumstantial evidence,'*® and 
parol evidence is competent to show such facts.^® 
Although questions as to the former existence, ex- 


Qa,- v. Adams, 125 S.E?. 878, 33' 

Ga.App. 2®7. 

Coons Silo & Buildinff Co/s 
Receiver v. Van Horn, 115 So. 767, 
166 La, 577. 

jjY._^Rockline v. Hichard, 167 N.E. 

457, 251 N.T. 321. reversing 233 N. 
Ts! 875^ 226 App.Dlv. 687. 

KC.—Wberty Chalr Co. v. Crawford, 
137 S.B. 677, 193 N.C. 531, 61 A-L. 
R. 1496—^American Nat. Bank v. 
Bricklious©, 136 S.B. 636, 193 N.C. 
231. 

Pa._Slone v. Thomas, 12 Pa. 209. 

_Gibralter Colorado Life Co. v. 

Taylor, 123 S.'W.2d 318, 132 Tex. 
328, reversingr, Civ.App., 99 S.W.2d 
1084. 

Wyo.—Caswell v. Rosa, 188 P. 977, 
27 Wyo. 1. 

22 C.J. P 1043 note 48. 

Fxoof of poflseasloii. as snfiLcient 
fonadatloiL 

Documents coming from possesslon 
of defendant and alfording evidence 
of plaintlfTs right in property may 
be introduced by plaintilf wlthout 
further foundation consistlngr of tes- 
timony as to handwriting.—Golly v. 
Nortbland Elevator Co., 207 N.W. 438, 
53 N.D. 564. 

Froof tkat oxlgliLal Mefirrau was 
figned by purported sender is not 
essential.—^Brlgham City Pruit Grow- 
ers' Ass'n v. G. H. Zollmann Produce 
Co., Mo.. 220 S.W. 911. 

Evidoice keld sQfflciexLt 
Mlnn.—^Halstead v. Minnesota Trib¬ 
une Co., 180 N.W. 666, 147 Minn. 
294. 

Mo.—Grlgham City Pruit Growers* 
Ass*n V. G. H. Zollmann Produce 
Co., 220 S.W. 911. 

22 CJ. p 1043 note 48 [f]. 

BvidMxoe lield Insulllolent 
Ga.—^McDonald v. Redding Lumber 
Co., 159 S.B. 888, 43 Ga.App. 666. 

22 C.J. p 1043 note 48 [gj. 

41. Ga—Sharp v. Autry, 194 S.B. 

194, 185 Ga 160. 

22 CJ. p 1043 note 46. 

Xieitezs 

(1) A copy of a letter cannot be 
admltted without proof that the 
original was received. 

Ind.—^Lesh v. Johnston Fumiture 
Co., 13 N.B.2d 708, 214 Ind. 176, 
motion denied 14 N.E.2d 637, 214 
Ind. 176. 

N.T^hea v. Shea 188 N.T.S. 693, 
197 App.Div. 126. 

<2) In the absence of proof of ac- 
tuai recelpt, it must be shown that 


the letter was properly addressed, 
stamped, and posted. 

U^S.—Texas Co. v. Rosenthal-Brown 
Pur Co., D.C.La, 12 P.2d 297, af- 
flrmed, C.C-A., 16 P.2d 1023, cer¬ 
tiorari denied 47 S.Ct. 668, 274 U. 
S. 746, 71 L.Ed. 1327. 

Ala—^Etenson v. Kirkpatrick Drill- 
ing Co., 144 So. 86, 225 Ala 473. 

111.—^Plrst Trust & Savings Bank v. 
City of Park Ridge, 242 111.App. 
674, 

Mass.—W. R. Gz^ce & Co. v. Nation¬ 
al Wholesale Grocery Co., 146 N.E. 
908, 251 Mass. 251. 

Miss.—^Kanson Hat & Cap Mfg. Co. 
V. J. D. Blakeney & Son, 108 So. 
139, 142 Miss. 851. 

Mo.—^Bluff City Shoe Co. v. Levy, 
App., 273 S.W. 1086. 

N.T.—Commercial Cable Bldg. Co. 

V. McKenna 168 N.T.S. 13. 

Pa—Goodbody v. Margiotti, 187 A. 
425, 323 Pa 529, petition dismlssed | 
191 A. 682, 323 Pa B60a—^BEarrison 
V. Welsh, 146 A. 507, 295 Pa 601. 
S.D.—Smlth V. Munson, 238 N.W. 27, 
69 S.D. 6—^Wilcox v. MeCain Land 
& Live Stock Co., 159 N.W. 49, 37 
S.D. 511. 

Tex.—^Weaver v. Oliver, Civ.App., 40 
S.W.2d 984. 

W.Va—^Phoenix Ins. Co. v. Thomas. 
138 S.B. 381, 103 W.Va 574. 

(3) Such proof of mailing creates 
a presumption, see supra S 136, of 
its receipt by the addressee. 

Ala—Sorrell v. Scheuer, 96 So. 216, 
209 Ala 268. 

Mich.—Ewing v. Klatt, 209 N.W. 838, 
235 Mich. 536. 

Ijfo.—Collins V. Hoover, 218 S.W. 940. 
205 Mo.App. 93. 

K.C.—^Liberty Chair Co. v. Crawford, 
137 S.B. 577, 193 N.C 531, 51 A.L. 

R. 1496. 

(4) It is not necessary that the 
identical person who dei>osit€d the 
letters In the mail should positively 

i so swear from his personal recollec- 
tion.—^Ponder v. Jefferson Standard 
Life Ins. Co., D.C.La, 6 P.2d 300. 

(6) Proof of mailing is unneces- 
sary where actual receipt is proved. 
111.—First Trust & Savings Bank v. 
City of Park Ridge, 242 111.App. 
574. 

Mo-—^Locke v. Woodmaii, App., 226 

S. W. 852. 

Svideaoe held snEUdeiLt 
U.S.—General Motor? Acceptance 
Corporation v, American Ins. Co., 
C.C.A.Pla, 60 F.2d 803, certiorari 
denied American Ina Co. v. .Gen¬ 
eral Motors Acceptance Corpora- 
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tlon, S2 S.Ct. 130, 284 U.S. 67«, 76 
E71. 

Ala—Bf^nton Mercantile Co. v. 
Owensboro Wagon Co., 91 So. 784, 
207 Ala 49. 

Ind.—Lakin v. Duncan, ISO N.E, 676, 
95 Ind.App. 188. 

Mass.—Meehan v. North Adams Sav. 
Bank, 19 N.E.2d 299, 302 Mas<3. 

357—Prudential Trust Co. v. 
Hayes, 142 N.E. 73, 247 Mass. 311 
—Bveland v. Lawson, 132 N.E. 719, 
240 Mass. 99. 

Or.—Hyde v. Albert R Peirce & Co., 
31 P.2d 755, 147 Or. 6. 

Philippine.—Benedicto v. Grindrod. 6 
Philippine 179, 4 Off.Gaz. 458. 

Tex.—Texas Cotton Co-op. AS8*n v. 
Pollock, Civ.App.. 62 S.W.2d 300, 
error dismlssed—Georgla Casualty 
Co. V. Ginn, Civ.App., 272 S.W. 
601—^Punchard v- Masterson, Civ. 
App., 103 S.W. 826. certilled ques¬ 
tions answered 101 S-W. 204, 100 
Tex. 479. 

Bvidenoe hM iDurafficient 

111.—Meyer v. Krug, 19 N.B.2d 111, 
298 I11.APP. 625. 

Mich.—Bwing v. Klatt, 209 N.W. 838, 
235 Mich. 536. 

Mo.—Collins V. Hoover, 218 S.W. 940, 
205 Mo.App, 93. 

40. Tex.—Village Mills Co. v. Hous- 
ton 011 Co., Civ.App., 186 S.W. 785. 
22 C.J. p 1043 note 47. 

43. Ga—McDonald v. Redding Lum¬ 
ber Co„ 159 S.B. 888, 43 GaApp. 
656. 

22 C.J. p 1044 note 49. 

44. Ala—Chas. E. Morris & Co. v. 
Bynum Bros., 98 So. 467, 207 Ala 
541. 

La—^Peterman v. Vermont Sav. 
Bank, 159 So. 598, 181 La 403. 

45. Ga—Sharp v. Autry, 194 S.E. 
194, 185 Ga 160. 

OkL—Globe Autonciatic Sprinkler Co. 

v. Braniff, 214 P. 127, 89 Okl. 105. 
Tex.—^Bounds v. Little, 12 S.W. 1109, 
75 Tex. 316. 

22 C.J. P 1042 note 45 [d]. 

48. La—^Peterman v. Vermont Sav. 

Bank, 159 So. 598, 181 La 403. 

Md.—^Robinson v, Slngerly Pulp & 
Paper Co., 72 A. 828, 110 Md. 382. 
Mo.—J. B. Coit Co. V. Watson, 247 
S,W. 493, 215 Mo.App. 467. 

22 C.J. P 1044 note 60. 

CSitiKaskshlD oertliloate 
Minn.—Miller v. Berg, 2'6l N.W. 682, 
190 Minn. 852. 

Toxmer «xistmoe of xcoord may be 
shown by parol evidence. 

La—Goons Silo Building Co.'8 Re- 
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ecution, and gcnuincncss of thc original instrument 
arc for the court to detcrmine in the first instance,^^ 
thc ultimate determination of such questions is for 
the jury,^® who are not concludcd by the prelimi- 
nary finding of the court.^® 

Ancient documents. Secondary evidence of the 
contents of ancient documents stated to have been 
lost or destroyed is admissible without proof of their 
execution,50 except where the evidence is met by a 
statutory affidavit of forgery-^i 


32 C.J.S. 

§ 837. Proof of Grounds for Admission of 
Secondary Evidence 

Where a party seeks to fntroduce secondary evfdenee 
of the contents of a document, and as a foundation re- 
lies on the less, destruction, or inaccessibility of the orig. 
fnal, he must first establish this fact. 

Where a party seeks to introduce secondary evi¬ 
dence of the contents of documents, and as a foun¬ 
dation for the introduction of such evidence relies 
on the fact that the original writings have been lost 
or destroyed or are inaccessible to him, see su¬ 
pra §§ 823-^1, he must first establish this fact.52 
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celver v. Van Honi, 115 So. 757i 
758, 1S5 lOL. 577, Quotinff Ooipus 
Jturis. 

Wash.—In re Reimer’s Estate. 259 P. 

32, 145 Wasb. 172 
22 C.J. p 1044 note 51. 

47. Tex.—Liddell v. Gordon, Civ. 
App., 241 S.W. 750, reversed on 
other grounds, Com.App., 264 S. 
W. 1098. 

48. Okl.—Globe Automatic Sprinkler 
Co. V. Braniff, 214 P. 127, 89 Okl. 
105. 

Ter.—^Nlles v. Houston Oil Co., Civ. 

App., 191 S.W. 748. 

Bobntfeiiig witaeM 

Where sufficient predlcate to al- 
low testlmony as to existence and 
loss of deed was laid In absence of 
jury, the refusal of the court to al- 
low a rebutting witness to testify 
was not an abuse of discretion, as 
such witness would again have to be 
heard hy the jury.—^Martinez v. Bru- 
nl, Tex.Civ.App., 216 Si.W. 666, modi- 
ded on other grounds, Com.App., 285 
S.W. 649. 

49. Me.—St. Croix Co. v. Seacoast 
Canning Co., 96 A. 1059, 114 Me. 
521, 

50. Tex.—^Massie v. Hutcheson, Civ. 
App., 296 S.W. 939. 

22 C.J. p 1045 note 55. 

Ancient documents see supra 4§ 743- 
752. 

51. Ga.—McCall v. Bentley, 40 S.I3. 
768, 114 Ga. 752. 

58. U.S.—U. S. V. Braden, C.C.A. 

Tenn„ 92 P.2d 682. 

Ala.—Security Finance Co. v, Kelly^s 
Tire Shop, 114 So. 298, 216 Ala. 
642—^Dabbs v. Letson, 98 So. 4, 
210 Ala. 306. 

Ark.—^Mississippi River Puel Corpo¬ 
ration V. Toung, 67 S.W.2d 681, 188 
Ark. 575—Supreme Life Casual- 
ty Co. V. Wall, 23 aW.2d 261. 180 
Ark. 896. 

Cal,—Cotton v. Hudson, App., 110 P. 
2d 70—^Brown v. Gow, 18 P.2d 377, 
128 Cal.App. 671. 

Conn.—^MeCue v. MeCue, 128 A. 911, 
100 Conn. 448. 

Bla.—^Pirestone Service Stores, of 
GalnesvUle v. Wyzm» for Use and 
Benefit of Home Ins. Co., N, T., 
179 So. 175, 131 FUu 94. 


Ga.—Haden v. Liberty Co.. 188 S.E. 
29, 183 Qa. 209—^Abercromme v- 

Georgia Distributlng Co., 148 S.E 
296, 39 Ga.App. 654—^Ward-Truitt 
Co. V. Nicholson, 99 S.E. 153, 23 
Oa.App. 672. 

Idaho.—Oatman v. Hampton, 256 P 
529, 43 Idaho 675—Stockmen*s Nat 
Bank v. First Nat. Bank, 22i P 
150. 38 Idaho 395. 

111.—MeCarthy v. Meyer. 132 N.E. 
198, 298 111. 620, reversing 219 111 
App. 647—Kibbat v. Clokey, 263 
111.App. 410—Charles D. Stone & 
Co. v. New York Cent. R. Co.. 214 
IlLApp. 483. 

Ind.—Gimbel v. Hulford, 46 Ind. 126 
—^Eubanks v. Gulley, 182 N.E. 95, 
94 Ind.App. 650. 

lowa.—Olson v. New York Life Ins. 
Co., 295 N.W. 833—^Vacuum Oil 
Co. V. Carstens, 231 N.W. 380, 211 
lowa 1129. 

Ky.—Suter v. Suter, 128 S.W.2d 704, 
278 Ky. 403—^Distad v. -®tna Cas- 
ualty & Surety Co., 67 S.W.2d 24, 
252 Ky. 326—^Peters Branch of In¬ 
ternational Shoe Co. v. Jones, 56 
S.W.2d 994, 996, 247 Ky. 193, cit- 
ing Cozpus Jnzis—Farsons & Sco- 
ville Co. V. Terrell, 14 S.W.2d 751, 
228 Ky. 194—Ames Body Corpora¬ 
tion V. Ralph, 277 S.W. 1028, 211 
Ky. 735—^Mutual Life Ins. Co. of 
New York v. Louisville Trust Co., 
269 S-W. 1014, 207 Ky. 664. 

La.—Clark v. Norred, 4 La.App. 394. 

Md.—Berg v. Plltt, 12 A.2d 609, 178 
Md. 155, reargument denied 13 A. 
2d 364, 178 Md. 155—Malone v. 
Malone, 129 A. 10, 148 Md. 200. 

Mich.—^Paul v. Unlversity Motor 
Sales Co., 278 N.W. 714, 283 Mich. 
587. 

Mo.—^Blulf City Shoe Co. v. Levy, 
App., 273 S.W. 1086—^Metropolitan 
Biscount Co. V. Wasson, App., 235 
S.W. 466. 

MonL—Wllson v. Davis, 103 P.2d 149, 
110 Mont. 356—^Rogness v. North¬ 
ern Pac. Ry. Co., 196 P. 989, 69 
Mont. 373—Capell v. Fagan, 77 P. 
55, 30 Mont. 507, 2 Ann.Cas. 37. 

N.BL—^Howley v. Whipple. 48 N.H. 
487. 

N.J.—Linden Silk Co. v. Paterson 
SUk Throwing Co., 197 A. 57, 119 
N.J.Liaw 482—Biehler v. Great 
American Indemnity Co., 21 A.2d 
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226, 127 N.J.Law 114—Blitzer v. 
Michaels, 146 A. 589, 7 N.J.Misc. 
661—Smith v. National Union Pire 
Ins. Co., 130 A- 371, 3 N.J.Misc. 
994. 

N.M.—Grissom v. Grlssom, 185 P. 
64, 25 N.M. 518. 

N.Y.—^Rockline v. Rlchard, 167 N.E. 
467, 251 N.Y. 321, reversing 233 
N.Y.S. 875, 226 App.Div. 687—In re 
Cogsweirs Estate, 286 N.Y.S. 967, 
247 App.Div. 856—^Miller v. Insur¬ 
ance Co. of North America, 202 
N.Y.S. 295. 

N.C.—Campbell v. Peoples Sav. Bank 
& Trust Co.. 200 S.E. 392, 214 N. 
C. 680—^Liberty Chalr Co. v. Craw- 
ford, 137 S.E. 577, 193 N.C. 581, 61 
AL.R. 1496—^American Nat. Bank 
V. Bnckhouse, 136 S.E. 686, 193 N. 
C. 231—^Worthington v. Gilmers, 
Inc., 129 S.B. 153, 190 N.C. 128. 
N.D.—^De Nault v. Hoerr, 262 N.W. 
861, 66 N.D. 82. 

Ohio.—^Blackbum*s Lessee v. Black- 
bum, 8 Ohlo 81. 

Okl.—^Avery v. Abraham, 243 P. 728, 
114 OkL 101. 

Pa.—Perry v. Ryback, 153 A 770, 
302 Pa. 559—^Pirst Nat. Bank v. 
Bank of Plttsburgh, 99 Pa. Super. 
600. 

S.C.—^Bourne v. Maryland Casualtv 
Co., 192 S.E. 605, 185 S.C. 1, 118 
AL.R. 1. 

S.D.—Housman v. Geiman, 262 N.W. 
857, 62 S.D. 310. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Walton, 83 S.W.2d 274. 19 Tenn. 
App. 59. 

Tex.—Hughey v. Donovan, Clv.App., 
136 S.W.2d 265—Atklns v. Dodds, 
Civ.App., 121 S.W.2d 1010, error 
granted—^Maurltz v. Schwind, Civ. 
App., 101 S.W.2d 1086, error dis- 
missed—Boaz v. Ledenham, Civ. 
App., 63 S.W.2d 335—Devlin v. 
Heid Bros., Civ.App., 47 S.W.2d 
383, error dismissed—Clay v. Rich- 
ardson, Civ.App., 38 S.W.2d 849, 
851, quotlng Oozpiis Jnzls—^Unlque 
Illustrating Co. v. Wlthers, Civ. 
App., 21 S.W.2d 360—New Amster- 
dam Casualty Co. v. Parham, Civ. 
App., 2 S.W.2d 866, error dismissed. 
Vt.—^Residents of Royalton v. Cen¬ 
tral Vermont By. Co., 138 A 782, 
100 Vt. 443. 

W.Va.—^Thompson v, Turkey Gap 
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same nile applies where it is sought to intro- 
(lucc secondary evidence of the contents of pub- 
ljc53 or corporate54 records. Where the best evi¬ 
dence to prove a fact consists of the testimony of 
a particular person, the oral testimony of another 
ocr^n, which in its nature constitutes secondary 
evidence, is inadmissible in the absence of a show- 
ing that the best evidence cannot be obtained-^s 

Freedotn from faidt. Before secondary evidence 
of a written instrument will be admitted, it must 
be shown by the party offering the evidence that 
the primary evidence was not intentionally lost or 
destroyed,®® or that its loss or destruction was with- 
out his faiilt.5^ 

Copy of a copy. In the case of a copy of a copy, 
in those jurisdictions in which the original copy is 
regarded as a higher form of evidence see supra § 


817, both the original writing and the original copy 
must be accounted for,58 but the rule is otherwise 
in jurisdictions in which different degrecs of sec¬ 
ondary evidence are not recog^ized.®^ 

Duplicate originals and carbon copies. Where an 
original instrument or writing is made or exceuted 
in duplicate or in a greater number of counter- 
parts, each duplicate or counterpart constitutes pri¬ 
mary evidence, see supra § 821, and a duplicate or 
counterpart may be admitted without accounting for 
the absence of the other duplicate or counterpart.®*^ 
The document offered in evidence must be shovm to 
be in fact a duplicate of the one not produced.®^ 
However, secondary evidence of the contents of an 
instrument or writing thus exeeuted is not admissi- 
ble until the absence of all the originals is satis- 
factorily explained.®^ 


Coal & Coke Co., 139 S.B. 642, 104 
W^.Va. 134. 

■^yQ.^Oaswell V. Rosa» 188 P. 977, 
27 Wyo. 1. 

22 C.J. P 1018 note 96, p 1045 note 
57 . 

However, it has been held that 
where lessor introduced In evidence 
a copy of e letter to lesseea from 
company demanding', as lessor*s as- 
algnee, payment of rent, court did 
not err in permitting leaaees to in- 
troduce a copy of a letter written as 
an answer to company, in absence of 
effort by lessor to And original let¬ 
ter sent to company or request by 
lessor for delay to enable lessor to 
make a search for letter.—^Hinz v. 
Stoller, 92 P.2d 713, 199 Wash. 611, 
Pxoof aa of loat docnmeivt must 
be made.—In re Sabin, 191 IST.Y.S, 
766, 117 Misc. 666. 

Lettezpveas oopy is inadmissible 
unless the absence of the original is 
accounted for.—Bpottiswood v. Weir, 

6 P. 381, 66 Cal. 626—22 C.J. p 1021 
note 39. 

Photogzaplia of written instru¬ 
menta axe inadmissible unless the 
absence of the original is accounted 
for. 

Arfc.—Union Cent. Life Ins. Co. v. 
Mendenhall, 34 S.W.2d 1078, 183 
Ark. 26. 

Ky.—Black Mountain Corporation v. 
Parsons, 126 S.W.2d 874, 277 Ky. 
486 

N.T.—Cohen v. Elias, 163 N.T.S. 1061, 
176 App.Div. 763. 

Biootds 

(1) Record of deed is not admlssi- 
ble without proof that original could 
not be produced. 

lowa.—Buckley v. Ebendorf, 216 N. 

W. 20. 204 lowa 896. 

OkL—^Slerlwether v. Bowling, 84 P. 
2d 1, 184 Okl. 1. 

(2) Record of recelpt given pur- 
chaser of land from United States is 


inadmissible in the absence of proof 
of the loss of the original.—Saecker 
V. Cohn, 179 P. 890, 180 Cal, 151. 
Copy admissible as pxlmary etvidesioe 
It has been held that where a 
copy of a prior wnting is attached 
to, and incorporated in, a written 
contract, it is admissible as primary 
evidence without accounting for the 
absence of the original.—Comer v. 
Comer, 11 N.B. 848, 120 111. 420. 

Whare thexe azs srveral souroes 
of informatioa. of the same fact it is 
not ordinarily necessary to show 
that all have been exhausted before 
secondary evidence can be resorted 
to, but it is sufficient to prove the j 
loss of the Instrument on which the 
party relies.—Smith v. Brown, 24 N. 
E. 31, 161 Hass. 338—Goodrich v. 
Weston, 102 Mass. 362, 3 Am.R. 469. 

63. Mo.—City of Brunswick ex rei. 
Barkwell v. Scott, Z75 S.W, 994, 
219 Mo.App. 45. 

22 C.J, p 1046 note 68. 

CertULod traasexipt of XMordad 
doad is Inadmissible on apt objection 
in the absence of a showing of the 
loss or destruction of the original.— 
Priver v. Fitzpatrlck, 95 So. 466, 209 
Ala, 34—^Acree v. Shaw, 80 So. 817, 
202 Ala. 433. 

64. 111.—^Abersol v. Bhnwood Coal 
Co., 106 IlLApp. 236. 

N.T.—^Latourette v. Clark, 51 N.T. 
639. 

OkL—Grant-Sprague Lumber Co. v. 
First Nat. Bank, 227 P. 104, 100 
Okl. 73. 

Or.—^Bowick v. Miller, 26 P. 861, 21 
Or. 25. 

66. Ark.—Gibson Oil Co. v. Bush. 1 
S.W.2d 88, 175 Ark. 944. 

56m Conn.—Woicicky v, Anderson, 
111 A, 896, 96 Conn. 634. 

xnidor statuto 

TU _Strakis v. Strakls, 148 NJSJ. 394, 
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312 111. 168—Voumazos v. Glos, 
104 N.R 1053, 263 111. 314. 

67. Ky.—Home Ins. Co. v. Wester- 
fleld, 99 S.W.2d 464, 266 Ky. 494— 
Chilton'8 Adm’r v. Shelley, 49 S. 
W.2d 305, 243 Ky. 676. 

OkL—Incorporated Town of SaJlisaw 

V. Wells, 216 P. 118, 90 Okl. 78— 
Adams v. Klng, 170 P. 912, 68 Okl. 
190. 

58. Ky.—Eastham v. Stumbo, 279 S. 

W. 1109, 212 Ky. 685. 

22 C.J. p 1021 note 40. 

59. Conn.—Cameron v. Peck, 87 
Conn. 555. 

22 CJ. p 1022 note 42. 

60u Mass.—Quinn v. Standard Oil 
Co. of New York, 144 N.E. 53, 249 
Mass. 194. 

Tex.—Killingsworth v. General Mo¬ 
tors Acceptance Corporation, Civ. 
App., 37 S.W.2d 823, 825, citing 
corpus Jtizls. 

22 C.J. P 1023 note 59. 

3>npllcata oopy of hllataral agree- 
meat under seal is admissible in evi¬ 
dence without accounting for non- 
production of other.—Quinn v. Stand¬ 
ard Oil Co. of New York, 144 N.E. 
53, 249 Mass. 194. 

61. Ala.—Sandlin v. Anders, 83 So. 
560, 205 Ala, 453. 

lowa,—^Kyser v. Kansas City, St. J. 
& C. B. R. Co., 9 N.W. 133, 66 lowa 
207, 440. 

Mass.—Quinn v. Standard Oil Co. of 
New York, 144 N.E. 63, 249 Mass. 
194. 

Testimony that paper was "oopy*’ 
was insufficient for admission of pa¬ 
per as duplicate original.—Yarbrough 
V. Shackelford, 158 S.E. 532, 43 Ga. 
App. 243. 

68. Tex.—^Bryson v. Boyce, 92 S.W. 

820, 41 Tex-Civ.App. 415. 

22 C.J. P 1024 note 61, p 1046 note 

60. 
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The rulc that it is not nccessary to account for 
thc absence of other duplicates or counterparts ap- 
plics where several copies of a writing are made 
at the same time by the same mechanical opera¬ 
tiori, as in thc casc of carbon copies,except in 
those jurisdictions in which they are not deemed 
duplicate originals.^** 

I 838. -Burden of Proof and Presump- 

tions 

Tho burden of proving the facts essentlal to a proper 
foundatlon for the admistion of secondary evidence resta 
on the part/ seeking to fntroduce the evidence, and in 
determining whether or not grounds for thc admission 
of secondary evidence exist ali proper preaumptions wili 
be indulged In. 

The burden of proving the facts essential to a 
proper foundation for the admission of secondary 
evidence, such as the loss, destruction, or inacces- 
sibility of an original written instrument, ordinarily 
rests on the party seeking to introduce the evi¬ 
dence,®® 

In determining whether or not grounds for the 
admission of secondary evidence exist ali proper 
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presumptions will be indulged in.®® Thus it will be 
presumed that after the date of a sale required by 
law the posted notices or advertisements thereof 
have been lost.®^ A long acquiescence of adverse 
parties in the possession of land by another will 
warrant an assumption of the existence and loss of 
rccord links in making up his title, the length of 
time var 3 n[ng with the conditions under which the 
records were kept and the casualties to which they 
were exposed.®® 

Fraudtdeni destruciion. Fraudulent spoliation or 
destruction of an instrument will not be presumed.6^ 
However, a presumption of fraudulent intent may 
arise on proof that an instrument was intentionally 
destroyed,7® and, where it appears that the party 
offering secondary evidence of the contents of an 
instrument has deliberately destroyed the instru¬ 
ment, he has the burden of rebufting the presump- 
tion of fraudulent intent.^i 

§ 839. -By Whom Proof Should Be 

Made 

While any competent witness who hae knowledge of 


63. U.S.—Maryland Casualty Co. v. 
Slmmons, C.CA.Ga., 2 r.2d 29. cer¬ 
tiorari denied 45 S.Ct. 226. 266 U, 
S. 634. 69 I^Ed. 480. 

Ala.—Campbell Motor Co. v. Brewer, 
101 So. 748. 212 Ala. 50. 
ril.—^Illinois Tuberculosis Ass’n v. 
Sprin^eld Marine Bank, 282 111. 
App. 14. 

Ind.—Town of Prankton v. Closser, 
20 N.E.2d 216, 107 Ind.App, 193— 
Watts V. Geisel, 194 N.E. 502. 100 
Ind.App. 92—Massachusetts Bond- 
in^ & Insurance Co. v. State, 149 
N.E. 377, 82 Ind.App. 377. 

Ky. —Gus Dattilo Fruit Co. v. Lou- 
isville & N. R. Co., 37 S.W.2d 866, 
238 Ky. 322—^Davls v, Williams 
Bros. Const. Co., 269 S.W, 289, 207 
Ky, 404. 

Okl.—Carter v. Cari Merveldt & Son, 
80 P.2d 264, 183 Okl. 152—Great 
American Life Ins. Co. v. Steplien- 
son, 55 P.2d 56, 176 Okl. 296—Mar¬ 
tin V. Glen Lumber Co., 163 P. 12S, 
65 Okl. 80. 

W.Va.—G. Elias & Bro. v. Boone 
Timber Co., 102 S.E. 488, 85 W.Va. 
508. 

PzlatliL^ pzess oopiea made fjrom 
the same type at approximately the 
same time are admissible without 
the necessity of accountlng: for the 
absence of other duplicate origrinals, 
—People V. Chicaso, R. I. & P. Ry. 
Co., 160 hr.E. 841, 329 IU. 467. 

64. Tez.—McDonald v. Hanka^ 113 
S.W. 604, 52 Tex.Civ.App. 140. 

22 CJT. p 1024 note 63 [c]. 

ITasigtisd, earboa. oopy of a slsned 
letter or document is not admissible 
without proof that the slsmed copy{ 


was unobtainable.—^Brenner v. Lesh- 
er, 2 A.2d 731, 332 Pa. 622—Sanner 
V. TJ. S. Transfer Co., 193 A. 830. 127 
Pa.Super. 191. 

Conn.—Woicicky v. Anderson, 
111 A. 896, 95 Conn. 634. 

Ga.—^Trice v. Adams, 126 S.B. 878, 83 
Ga.App. 257. 

111.—MeCarthy v. Meyer, 132 N.E. 
198. 298 111. 620, reversingr 219 111. 
App. 647—^Moore, for Use of St. 
Louis Jolnt Stock Land Bank v. 
National Fire Ins. Co, of Hartford, 
276 IlLApp. 1. 

N.C.—Mahoney-Jones Co. v. Osbome, 
127 S.E. 633, 189 N.C. 446. 

Tenn.—^Robertson v, Freeman, 10 
Tenn.App. 207. 

Tex—^Massie v. Hutcheson, Com. 
App., 270 S.W. 544, reversiug; Civ. 
App., 258 S.W. 244. 

22 C.J. p 1046 note 65. 

Whevo the evidaaoe offered is not 
tnadmisslble on Its face, the burden 
of showing’ facts not apparent on its 
face renderin» it incompetent under 
the best evidence rule rests on the 
party objecting* to its admission.— 
Cotton V. Cotton, 104 So. 660, 218 
Ala. 336. 

66. Continued possession 

Ala.—Speer v. Lancaster-Johnson 
Lumber Co.. 108 So. 746, 214 Ala. 
688—^BriUiant Coal Co. v. Sparks, 
81 So. 185, 16 Ala.App. 665, certio¬ 
rari denied Ex parte Brilllant Coal 
Co.. 82 So. 161, 203 Ala. 131. 
PoBsesslen of deed by grantee 
Ala.—^Roy v. F. M. Martin & Son, 81 
So. 142, 16 AlaA.pp. 650. 
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Presumptions relatlxig' to inaeoessl* 
biUty or destmetion 

(1) Where the evidence showed 
that on renewal of contracta original 
contracts were surrendered to buyer, 
who subsequently fled and was a 
fugitive from Justice. proof of their 
contents was admissible. as pre- 
sumptively the buyer had thc orig¬ 
inal contracts or had destroyed 
them.—^Rogers Lamb Co. v. Coast 
Securltles Co., 209 P. 246, 58 Cal.App. 
744, 

(2) Presumption is concluslve 
that books and records of insolvent 
or bankrupt foreign Corporation with 
offlees outside state are In custody 
of its receiver as respects inaccessi- 
blllty.—Walnut Fark Lumber & Coal 
Co. V. Roane, 17 P.2d 896, 171 Wash. 
362. 

67. Ga.—Patterson v. Loeb, 194 S.B. 
885, 67 Ga.App. 235—^Hogan v. 

Morris, 66 S.E. 550, 7 Ga.App. 232 
—Taylor v. Bosmton, 66 S.B. 650, 
7 Ga.App. 233. 

ea N.C.—Yount V. Miller, 91 N.C. 
331. 

69. Ala.—May Hoslery Mills v. 
Munford Cotton Mills, 87 So. 674, 
205 Ala. 27. 

70. Ind.—^Kurtz v. Cooperider, 127 
N.B. 672, 73 Ind.App. 393. 

Tex—Massie v. Hutcheson, Com. 
App., 270 S.W. 644, reversing, Clv. 
App., 258 S.W. 244. 

71. Or.—Smith V. Dunn, 107 P.2d 
986. 

Tex—^Massie v. Hutcheson, Com. 
App., 270 S.W. 644. reversing, Civ. 
App., 258 S.W. 244. 
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§ 840 


the facts may testify as to the loss, destructlon, or In- 
accessfbinty of the instrument In questfon, the person 
In whose hands It was at the time of loss, or In whose 
hands It may be presumed to be or to whose possession 
It Is traced shouid testify as to the facts If he Is within 
reach of the process of the court. 

While any competent witness who has knowledge 
o£ the facts may testify as to the loss, destruction, 
or inaccessibility of the instrument in question,'^^ 
the loss or destruction shouid be proved by the per¬ 
son in whose hands the instrument was at the time 
of the loss, or in whose custody it may be presumed 
to be or to whose possession it is traced, if he is 
within reach of the process of the court.case 
he is out of the jurisdiction, his deposition must be 
procured if practicable or some good excuse given 
for not doing soJ^ If he is dead, the loss or de¬ 
struction of the document shouid be proved by his 
legal representatives who are charged with the cus¬ 
tody of his papers, or by his successor in office, 
or, if such papers were ever in the custody of any 
other person, that person shouid be produced to ac- 
count for their loss.^® In brief, the last custodian 
of the document shouid be produced or his absence 
shouid be satisfactorily explained.^7 

The party seeking to introduce the secondary ev- 
idence may make the preliminary proof of loss or 
destruction of the original document,78 although he 


is not required to do unless he is the proper 
custodian of the document.®^ 

§ 840. - Mode and Order of Proof 

The preliminary proof of loss, destruction, or Inac¬ 
cessibility of primary evidence, the order of which rests 
largely in the triai court^s discretion, may generaliy be 
made either by the testimony or affidavit of a party, or, 
in the case of a record, according to some authorities, by 
the certificate of the custodian. 

The preliminary proof of loss, destruction, or in¬ 
accessibility of primary evidence when made by a 
party to the cause may generaliy be made either 
by his affidavit or his testimonj^ in open court,®^ 
although his affidavit appears to be generaliy con- 
sidered the proper mode of proof, at least in the 
first instance,S2 affidavit of loss is sometimes 

provided for by statute.^8 It has been held that the 
affidavit of a person not a party cannot be consid- 
ered, but such person must be called as a witness 
so that he may be cross-examined.®** 

An affidavit of loss must be made within the 
state unless it is otherw-isc provided by statute,8^ 
and it has been held that such affidavit must be 
made before the court where the action is pend- 
ing.88 So far as the form of the affidavit is con- 
cemed, a substantial compliance with the statute is 


72. tr.S, —Stockyards Loan Co. v. 

Mlller, C.C.A.Okl., 288 F. 176. 

Mo.—MIdwest Nat. Bank & Trust 
Co. V. Parker Com Co., 245 S.W. 
217, 211 Mo.App. 413. 

23 C.J. p 1047 note 77, p 1049 note 

10 . 

IToiiezistdnoe of record may be 
proved by the oath of anyone who 
has made a search therefor.—Smith 
V. Chadron First Nat. Bamk, 63 N.W, 
796, 45 Neb. 444. 

At time of tzial 

Person who can testify as to loss 
or Inaccessibility of Instrument at 
time of trlal shouid be called as 
witness.—Trice v. Adams, 125 S.E. 
878, 33 Ga.App. 257. 

Wttness heid not 

Witness, who was neither offlcer 
nor employee, was not qualified to 
account for loss of corporationes 
books and records so as to render 
secondary evidence admlssible.— Li. 
H. Woodard Co. v. Anderson, D.C. 
Utah, 34 P.2d 709. 

Ta. Ga.^Trice v. Adams, 125 S.B. 

878, 33 Ga.App. 267. 
ni.— McCarthy v. Meyer. 132 N.E. 
198, 298 111. 620, reverslngT 219 
ni.App. 647—^Moore, for Use of St. 
liOuis Joint Stock Land Bank v. 
National Fire Ins. Co. of Hartford, 
275 HLApp. 1. 

Ky.—Home Ins. Co. v. Westerfield, 
89 S.W.2d 464, 466, 266 Ky. 494, 
cttlng Cozpns Otixls. 
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N.T.—^Harmon v. Matthews, 27 N. 
Y.S.2d 656. 

S.C.—Wllson V. Moseley, 102 S.R 
330, 113 S.C. 278. 

Tex.—Shaw v, Main, Clv.App., 76 
S.W.2d 641—Martinez v. Brunl, 
Civ.App., 216 S.W. 665, modifled 
on other s^ounds, Com.App., 235 
S.W- 649, 

Wyo.—Caswell v. Hoss, 188 P. 977, 
27 Wyo. 1. 

22 C.J. p 1046 note 69. 

Testimony of custodian. of pubUo 
record is admlssible. 

Tenn.—^Dunlap v. Sawvel, 223 S.W. 

142, 142 Tenn. 696. 

Tex.—Pendleton v. Shaw, 44 S.W. 

1002, 18 Tex,Civ.App. 439. 

74. Wyo.—Caswell v. Ross, 188 P. 

977, 27 Wyo. 1. 

22 C.J. p 1047 note 70. 

76. Tex,—^Baldwin v. Goldfrank, 26 
S.W. 155, 9 TexCivJ^pp. 269. 

22 C.J. p 1047 note 71. 

76. 111.—-Rankin v. Crow. 19 111. 626. 
22 C.J. P 1047 note 72. 

77. Tex.—Vandergrrlff v. Piercy, 69 
Tex. 371. 

22 C.J. P 1047 note 73. 

78. 111.—Metcalf v. Metcalf, 219 IlL 
App. 96. 

22 C.J. P 1047 note 74. 

79. La.—Weaver v. Cox, 15 Lia.Ann. 
463. 

N.T.—Smith V. Toungr, 2 Barb. 646. 
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80. N.T.—Batchelor v. HAtie, 60 N. 
T.S. 663, 23 Misc. 119. 

22 C.J. p 1047 note 76. 

Where lost eiistodian^s testimony 
can be obtalned, the party^s affidavit 
is inadmisslble.—^Pryor v. McNalry, 
1 Stew., Ala., 160. 

81. Tex.—Gray v. Thomas, 18 S.W. 
721, 83 Tex. 246. 

22 C.J. p 1048 note 79. 

82. Colo.—^Walker v. Dro^und, 74 
P.2d 1235, 101 Colo. 621. 

111—Metcalf V. Metcalf, 219 IU.App. 
96. 

22 C.J. p 1048 note 80. 

83. 111.—Oswald v. Newbanks, 168 
N.B. 340, 336 111. 490—^New York 
Cent. R. Co. v. Kinsella, 156 N.E. 
284, 824 111. 339. 

22 CJ. p 1048 note 81. 

Place of liling 

Under a statute requlrlng the affl- 
davit of loss ''to be flled in said 
cause,"' the affidavit shouid be filed 
with the judsre rather than in office 
of clerk of court.—Stejenka v. Na¬ 
tional Beverage Co., 230 111.App. 27. 

84. Vt.—VUes V. Moulton, 13 Vt. 
610. 

22 C.J. p 1049 note 4. 

85. Ky.—^Ramy v. Klrk, 9 Dana 267. 

88. Tenn.—^Tyree v. Macmess, 1 
Sneed 276. 
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sufficient but the affidavit should state with cer- 
tainty whcther the instrument is lost or destroyed, 
cr is in the possession of the adverse party, and 
should show what diligence has been used to find 
or recovcr Where a party seeks to introduce 
sccondary evidence of more than one instrument, 
the affidavit must apply to cach instrument sepa- 
rately.*® Where a party’s affidavit of loss has been 
adjudg^ed insufficient, he may make and submit a 
second affidavit,®® 

An affidavit of loss maj- be dispensed with where 
proof of loss is otherwise made;®^ and indeed it 
has been held that the affidavit of the party is in- 
admissible.®2 

Ccrtificate of custodian of rccord. While it has 
been held that the ccrtificate of the custodian of a 
record is incompetent to prove loss of the record 
or parts thereof, but that this fact must be proved 
by the oath of some person having knowledge there¬ 
of,there is also authority for the contrary view,®^ 
and such a ccrtificate is sometimes made admissible 
by statute.®® 

Ordcr of proof. The order of the proof prelimi- 
nary to the introduction of secondary evidence rests 
largely in the sound discretion of the trial court.®® 
It is not error for the court to permit an affidavit of 
loss to be filed after proof of the record of the 
instrument has been received.®^ 
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§ 841. -Admissibility of Evidence 

The admissibility of evidence ofTered to establish the 
grounds for admitting secondary evidence is usually gov. 
erned by the general rules of evidence. 

The admissibility of evidence offered for the pur- 
pose of establishing the grounds for the admission 
of secondary evidence is usually considered to be 
govemed by the same rules as govem the admissi¬ 
bility of evidence offered for any other purpose,®® 
although it has also been asserted that in such an 
investigation the court is not bound by rules of evi¬ 
dence applicable to testimony addressed to a jury.®® 

A witness can state only facts within his person- 
al knowledge.i While the existence of the grounds 
for the reception of secondary evidence cannot be 
shown by hearsay,^ statements made to the witness 
while he was endeavoring to locate the writing, con- 
stituting information acted on by him, may be shown 
as bearing on good faith and diligence in the search 
for such writing.® The admission of a party is not 
competent to affect his coparties where their inter- 
est is not joint.'* 

Loss or destruction of records. The loss of pub- 
lic records, such for instance as the records of ju- 
dicial proceedings, may be proved by parol.® To 
show the probability of loss it is competent to prove 
that, when the record should have been made and 
thereafter, the officers keeping the records were 


87- 111.—Spitzer v. Schlatt, 94 N.R 
504, 249 111. 41$. 

22 C.J. p 1048 note 84. 

Affidavit contalning partlcnlaxa spa- 
cillea liy statate 

Affidavit containlng all the par¬ 
ticulare mentloned in the statute is 
sufficient basis for the introduction 
of secondary evidence.—Barto v. 
Kellocr?, 124 N.E. 633, 289 111. 528. 

8& IlL—^Palmer v. Losran, 4 111. 66. 
88. 111.—^New Tork Cent. R. Co. v. 
Kinsella, 155 N.K 284, 324 111. 339. 

90. Tex.—^Bateman v, Bateman, 21 
Tez. 432. 

9(1. Tex.—Smith v. Cavltt, 60 S.W. 

167, 20 Tex.Civ.App. 668, 561. 

22 C.J. p 1048 note 88. 

92. Mo.—Gould V. Trowhridge, 32 
Mo. 291. 

22 C.J. p 1048 note 89. 

98. N.C.—Wllcox V. Ray, 2 N.C. 410. 
22 C.J. p 1049 note 11. 

9dif Pa.—Ruggrles v. Gcdly, 2 Rawle 
232—^Weidman v. Kohr, 4 Serg. & 
a 174. 

96. Wis.—State v. Rosenthal, 102 N. 

W. 49, 123 Wis. 442. 

22 C.J. p 1049 note 13, 

96. Mo.—^Felker v. Breece, 126 S.W. 
424, 226 Mo. 320. 


Mont.—^Hawley v. Richardson, 198 
P. 460, 60 Mont. 118. 

22 C.J. p 1048 note 93. 

Motlon to stzike seoondazy evl- 
dence is properly ovemiled where 
there was subsequently admitted evi¬ 
dence showing that the prlmary evi¬ 
dence was lost,—^Ltenape Hydrauli c 
Pressingr & Porging Co, v. Eliis Resi¬ 
lient Wheel Corporation, 261 P. 885, 
141 Wash. 671. 

97. 111.—^New York Cent. a Co. v. 

Kinsella, 166 N.E. 284, 324 111. 339. 
98- Tex.—^VandergrifC v. Piercy, 69 
Tex. 371. 

22 C,J. p 1049 note 96. 

Svldence held admissible 

(1) Evidence showin^ loss.—^Hy- 
man v. AJberry, Tex.Civ,App., 130 S. 
W.2d 891, error dismissed, judgment 
correct. 

(2) Evidence showlngr search for 
lost instrument.—^Walsh v. Alfred 
Sears Co., 169 N.E. 806, 270 Mass. 
296. 

(3) Evidence tracins lost instru- 
ment and showinsr where it was last 
seen. 

Ga.-—South Georsria Trust Co. v. 
Oandall, 170 S.B. 393, 47 Ga.App. 
328. 

Vt.—Williams Mfgr. Co, v. Insurance 
Co. of North America, 106 A, 667, 
93 VL 161. 


99. N.Y.—^Bridges v. Hyatt, 2 Abb. 

Pr. 449, affirmed 16 N.Y. 646. 

1. Ala.—^Mitchell v. Mitchell, 3 

Stew. & P. 81. 

22 C.J. p 1049 note 98. 

8. TJ.S.—^Virginia & West Virgmla 
Coal Co. v. Charles, D.C.W.Va., 261 
P. 83, affirmed 264 P. 379, 166 a 
C.A. 699, error aJlowed 266 P. 992, 
167 C.C.A 671, and dismissed 40 
S.Ct. 346, 252 U.S. 569, 64 L.Bd. 
720. 

22 C.J. p 1049 note 99, p 1049 note 2. 
Proof by affidavit or certificate see 
§ 840 supra. 

XTnswom declaratioxL of last ousto- 
dlan. of the wntlng is ordinarily In¬ 
competent—Justlce V. Luther, 94 
Isr.C. 793—22 C.J. p 1049 note 99. 

Admlssioxv of custodian, in re¬ 
sponse to a demand for a copy of 
a writing that it had been lost is 
competent as agalnst his employer. 
—IndianapoUs, etc„ R. Co. v. Jewett, 
16 Ind. 273. 

3- U.S.—Virginia & West Virginia 
Coal Co. V. Charles, D.C.Va., 251 
P. 83. 

4- N.T.—Dan v. Brown, 4 Cow. 483, 
16 Ain.D. 395. 

5. Mlch.—Cilley v. Van Patten, 36 
N.W. 881, 68 Mlch. 80. 

22 C.J. p 1049 note 6. 
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careless and negligent in perfomiing their duties.® 

§ 842. -Suf&ciency of Evidence 

a. In general 

b. Search for missing document 
a. In Gteneral 

The fact ot loss or destruction of an Instrument as> 
a basis for secondary evidence must be proved by a falr 
prepondcrance of evidence, and the sufflciency of the evi¬ 
dence in the particular case rests in the sound dlscretion 
of the tPiaI court. 

The fact of loss or destruction of an instrument 
preliminary to the admission of secondary evidence 
of its contents must be shown with reasonable cer- 
tainty.^ Like any other fact, it must be proved by 
a fair prepondcrance of evidence, and this is sufE- 
cient.8 It is not necessary that the loss or destruc¬ 
tion should be proved beyond the possibility of a 


§ 842 

mistake,® but it is sufficient that the evidence is such 
as to raise a reasonable infercnce of loss or destruc¬ 
tion,and it has been said that the proof, being 
addresscd to the court, as shown infra this subdi Vi¬ 
sion, need not be as striet as if it werc to be sub- 
mitted to a jury.^i The character and value of the 
missing document may determine the extent of the 
proof, 12 and, w^here the missing document is the 
foundation of the action, more strietness in proof is 
required than where the document is only collater- 
ally involved.l3 Where there is no proof of the de¬ 
struction of a document to avoid production, the 
evidence need not be as strong as where the cir- 
cumstances are not free from suspicion.i^ 

The sufflciency of the evidence on the preliminary 
proof depends on the facts of the particular case.l^ 
and reference is made in the notes to a number of 
illustrative cases or decisions in which the evi¬ 
dence has been held to be^® or in which the ev- 
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6. La.—Burke v. Tregrre, 28 La. 
Ann. 437. 

Miss.—Stevenson v, McReary, 20 
Miss. 9, 51 Am.D. 102. 

7, Fla-—^Neylans v. Hemdon, 84 So. 
89, 79 Fla. 213. 

] > ,,—^Parker v. Bascle, 98 So, 628, 
154 La. 1027. 

22 C.J. p 1060 note 15. 
dearly estabUslied 
Loss or destruction must be clear- 
ly established.—^Incorporated Town 
of Sallisaw v. Wells, 216 P. 118, 90 
OkL 78. 

Kofls vaguely aooouliLted for 
It Is unsafe to accept parol evi¬ 
dence of the contents of a wrlting 
whose loss Is only vaguely account- 
ed for.—Clay v. Bichardson, Tex. 
Civ.App., 9 S.W.2d 413, 416, error 
refused, quotlng Oorpos Jnxis—22 
C.J. p 1050 note 16. 

& Tex.—Clay v. Rlchardson, supra, 
oiting Corpus JtixlB. 

22 C.J. p 1049 note 14. 
a lowa.—Swanson Automobile Co. 
V. Stone, 174 N.W. 247, 187 lowa 
309. 

Pa.—^In re Ray’s Fstate, 156 A. 64, 
304 Pa. 421, 79 AL.R. 772. 

22 C.J. p 1060 note 17. 

la Fla.—^Neylans v. Hemdon, 84 
So. 89, 79 Fla. 213. 

Ga.—^Beal v. Francis, 137 S.B. 261, 
163 Ga. 894—^Haney & Tlnsley v. 
Owens, 147 S.E. 720, 39 Ga-App. 
462. 

Ia—S hreveport Long Leaf Lumber 
Co. V. Garson Bros., 93 So. 117, 162 
La. 843. 

OkL—^McCormlck v. Stonebraker, 270 
P. 1098, 133 Okl. 34. 

22 CJ. p 1060 note 18. 

IL N.Y.—^Fetherly v. Waggoner, 11 
Wend. 699. 

Ii N.T.—People v. Dolan, 78 N.B. 


569, 186 N.T. 4, 116 Am.S.R. 521, 
9 Ann.Cas. 453—^Harmon v. Mat- 
thews, 27 N.T.S.2d 656. 

Character and value of document as 
affecting degree of diligence in 
search see § 842 b (2) infra. 

13. Mo.—Scrivner v. American Car 
& Foundry Co., 50 S.W.2d 1001, 
330 Mo. 408. 

14. K.T.—^Harmon v. Matthews, 27 
N.T.S.2d 666. 

Suspicious circumstances as alfect- 
ing degree of diligence in search 
see $ 842 b (2) infra. 

15. 111.—^Maxey-Barton Organ Co. 
V. Glen Bldg. Corporation, 189 N. 
B. 326, 866 111. 228, 95 A.L.R, 321. 

Mont.—^Kyle v. Kingsbury, 206 P. 

346, 63 Mont. 145. 

22 C.J. p 1050 note 24. 

Bvldenoe of control 
Very slight evidence that the par- 
ty notified to produce has control 
of the document wlll be sufficient 
where the document belongs exclu- 
slvely to him and has recently been 
or regularly ought to be in his pos- 
session according to the course of 
business.—^Rose v. Winnsboro Nat. 
Bank, 19 S.B. 487, 41 S.C. 191. 

16. U.S.—^U. S. V- Reitmeyer, D.C. 
La., 11 P.2d 648—^Purlngton Paving 
Brick Co. v. Metropolitan Paving 
Co., C.C.A.MO., 4 P.2d 676. 

Ala.—Ingram v. Evans, 148 So. 593, 
227 Ala. 14—Wiggins v. Sullivan 
121 So. 731, 219 Ala. 186—Boswell 
V. Land. 114 So. 470, 217 Ala. 39— 
Sovereign Camp, W. O. W. v. Gra- 
ham, 107 So. 98, 214 Ala. 239— 
Loyd V. Christian, 94 So. 279, 208 
AlA 322—May Hosiery Mills v. 
Munford Cotton Mills, 87 So. 674, 
205 Ala. 27. 

Ark.—Commonwealth Famn Loan Co. 
V. Lester, 15 S.W.2d 991, 179 Ark. 
293. 


Cal.—T^Tiite v. White, 102 P.2d 432, 
39 Cal.App.2d 57—Bartholomae Oil 
Corporation v. Oregon Oil & l>o- 
velopment Co., 288 P. 814, 106 Cal. 
App. 57—Rogers Lamb Co. v. Coast 
Seeurities Co., 209 P. 246, 68 Cal. 
App. 744. 

Colo.—Contos V. Darrow, 220 F. 996, 
74 Colo. 259. 

Fla.—Clark v. Cochran, 85 So. 250, 
79 Fla. 788. 

Ga.—Sharp v. Autry, 194 S.B. 194, 
185 Ga. 160—Stanaland v. Horne, 
142 S.E. 142, 165 Ga. 685—SIgman 
v. Adams. 106 S.B. 82, 151 Ga, 88— 
Oarmany v. Lawton, 53 S.B. 669, 
124 Ga. 876. 110 Am.S.R. 207—Mar- 
shall V. Sheffleld, 134 S.B. 139, 35 
Ga.App. 607. 

111.—Maxey-Barton Organ Co. v. Glen 
Bldg. Corporation. 189 N.E. 326. 
355 111. 228, 95 A.L.R. 321—Lueth 
v. Goodknecht, 177 N.E. 690, 345 
111. 197, 79 AL.R. 780—MeCarthy 
V. Meyer, 132 N.E. 198, 298 111. 
620, reversing 219 111.App. 647— 
Metcalf V. Metcalf. 219 IlLApp. 96. 
Ind.—^.^tna Life Ins. Co. of Hart¬ 
ford, Conn., V. Hufifstetter, 195 N. 
E. 698, 101 Ind.App. 355—Lakin v. 
Duncan, 180 N.E. 676, 95 Ind.App. 
ISS—^Nussmeyer v. Wood, 133 N. 
B. 389, 77 Ind.App. 169—C. Calla- 
han Co. v. Dahm, 132 N.E. 599, 76 
Ind.App. 492. 

lowa.—Stoner v. First American Pire 
Ins. Co. of New York. 246 N.W. 
616, 215 lowa 665—^Anthon State 
Bank V. Bernard, 201 N.W. 69, 198 
lowa 1345. 

Ky.—^Prudential Ins. Co. of America 
V. Pierce's Adm*x, 109 S.W.2d 616, 
270 Ky. 216—Chilton^s Adm’r v. 
Shelley. 49 S.W.2d 305, 243 Ky. 
576—^Parsons & Scoville Co. v. 
Terrell, 14 S.W.2d 751, 228 Ky. 
194. 

La,—White v. White. 100 So. 442, 
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idcnce has bcen held not to sufficient for this 
purpose. 

Question for trial courU Preliminary proof of 
the loss or destruction of primary evidence does not 
involve the question in issue and is not regarded 


as evidence in the cause; it is addressed solely to 
the trial court and its sufficiency is a question for 
that court and not for the jury.l^ Moreover the 
sufficiency of the evidence on the preliminary proof 
rests in the sound discretion of the trial court,i® 


156 La. 324—^Burns v. Jolley, 95 
So. 648. 153 1^ 2X2. 

Mass.—Duncanson v. Palmer, 150 N. 
300. 254 Maas. 494. 

Mlch.—Baroda State Bank v. Peck. 
209 Jf.W. 827, 235 Mlch. 642—Biff- 
nell V. Pranks, 180 N.W. 493, 212 
Mlch. 236. 

Mlnn.—C. Gotzlan & Co. v. Truszin- 
skl, 210 N.W. 8S0, 169 Minn. 199 
—Galanter v. Minneapolis Fire & 
Marine Ina. Co., 199 X,W. 886, 160 
Mlnn. 6—Halatead v. Mlnneaota 
Tribune Co., 180 N.W. 556, 1*7 
Mlnn. 294—In re BerdelPs Estate, 
173 N.W. 665, 143 Minn. 328. 

Mlaa.—Gordon v. Mannlng', 44 Mias. 
756. 

Mo.—PIckeX V. McCawley, 44 S.W.2d 
367, 339 Mo, 166—^Jenkina v. Jen- 
kina, 260 S.W. 111, 303 Mo. 813— 
Hunter v. Weil, 222 S.W. 472— 
Kllne V, Groeschner, 219 S.W. 648, 
280 Mo. 599—Midwest Nat. Bank 
& Truat Co. v. Parker Com Co-, 
245 S.W. 217. 211 Mo.App. 413. 
Mont.—St Martin State Bajik v. 
Steffea, 290 P. 259, 88 Mont. 85— 
Kyle V. Kingsbury, 206 P. 346, 63 
Mont 145. 

N.C.—Smith v. Pllot Life Ins. Co., 
4 S,R2d 821, 216 N.C. 152—Orr v. 
Twl^SS, 187 S.B. 791, 210 N.C, 578. 
Okl.—^Illlnoia Bankera Life Aas’n v. 
Hardy, 51 P.2d 292, 174 Okl. 326— 
Klmberly v. Cissna, 16 P.2d 1090, 
161 Okl, 17—^McCormick v. Stone- 
braker, 270 P. 1098, 133 Okl. 34— 
Adanas v. Klner, 173 P. 206, 68 Okl. 
190, reveralng: 170 P. 912, 68 OkL 
190. 

Pa.—^Brenner v. Lesher, 2 A.2d 731, 
332 Pa. 522—^In re Ray'8 Estate, 
156 A. 64, 304 Pa. 421, 79 A.L.R. 
772—^Brenner v. Lesher, 45 Dauph. 
Co. 140. 

S.C.—^Macedonia Baptis t Church v. 
City of Columbla, 10 S.E.2d 350, 
195 S.C. 59. 

Tenn.—McDonald v. Baldwin, App., 
148 S.W.2d 385—^Tennessee Barium 
Corporation v. Williams, 133 S.W. 
2d 1015, 23 Tentt.App. 398. 

Tex.—^American Nat Ina. Co. v. 
Points, Civ.App., 81 S.W.2d 762, er¬ 
ror dismissed—Shaw v. Main, Civ. 
App., 76 S.W.2d 541—^Dancy v. 
Hissouri-lCanaas-Texas R. Co. of 
Texas, Civ.App., 49 S.W.2d 910— 
Bowlea v. Bryan, Civ.App., 277 S. 
W. 760—Georsia Casualty Co. v. 
Ginn, Civ.App., 272 S.W. 601—St. 
Liouls Southweatem R. Co. of Tex¬ 
as V. Tumer, Civ.App., 225 S.W. 
883, error refused—Standard Scale 
6b Supply Co. V. Chapin, Civ.App., 
218 &W. 646—^Martinez t. Brunl, 


CIv.App.. 216 S.W. 665, modifled on 
other grrounds, Com.App., 236 S.W. 
549. 

Wash.—^Lenape Hydraulic Presslng & 
Forgingr Co. v. Bilis Resilient 
'WTieel Corporation, 251 P. 886, 1*1 
Wash. 671. 

Wyo.—Cullyford Co. v. Josa, 246 P. 

27, 35 Wyo. 10, 

22 C.J. p 1050 note 25. 

17. Ala.—^Lynn v. Kelly, 85 So. 394, 
204 Ala. 206—Carr v. Moore, 32 
So. 473, 203 Ala. 223—L. D. Kingr 
Store Co. v. Thomas, 134 So. 822, 
24 Ala.App. 324. 

Ark.—Supreme Lodgre Woodmen of 
ITnlon of V, S. v. Montgomery, 8 
S.W.2d 446, 177 Ark. 866—^Mabel- 
vale Speclal School Dist v. Hal- 
stead Speclal School Dist, 276 S. 
W. 584, 169 Ark. 645. 

Cal.—^Anthony v. Janssen, 191 P. 638, 

183 Cal. 329. 

Ga.—Saffold v. Hattaway, 147 S.B. 
75, 168 Ga. 126—^Roberts v. Al- 
len, 122 S.E. 86, 31 Ga.App. 660. 
in,—Mullanphy Sav. Bank v. Schott 
26 N.E. 640, 135 111. 655, 25 Am. 
S.R. 401. 

Ky.—Home Ina Co. v. Weaterfield, 
99 S.W.2d 464, 266 Ky. 494—Staples 
V. Continental Ins. Co. of New 
York, 5 S.W.2d 266, 228 Ky. 842— 
Althoff V. Culi, 216 S.W. 361, 186 
Ky. 120. 

Mich.—^Paul v. Universi ty Motor 
Sales Co., 2T8 N.W. 714, 283 Mich. 
587—^Vanderbergr v. Detroit & C. 
Nav. Co., 186 N.W. 477, 216 Mich. 
682. 

Mont—Wilson r. Davis, 103 P.2d 149, 
110 Mont. 356. 

N.J.—^Biehler v. Great American In- 
demnity Co., 21 A.2d 225. 

N.T,—Wrigrht v. Firemen’s Ins. Co. 
of Newark, N. J., 291 N.T.S. 508, 
249 App.Dlv. 87. 

N.C.—Sermons v. Allen, 113 S.B. 605, 

184 N.C. 127. 

Okl.—^Illinois Bankers’ Life Ass^n v. 

Hardy, 4 P,2d 1049, 153 Okl. 67. 
Philippine.—^Araujo v. Celis, 6 Phil- 
ippine 223. 

S.C.—Sample v. Gulf Reflnlngr Co., 
191 S.E. 209, 183 S.C. 399. 

Tex.—^Block v. Tarrant Wholesale 
Drugr Co., ClvJVpp.. 138 S.W.2d 874 
—Clay V. Richaxdson, Civ.App., 38 
S.W.2d 849—Blhb v. IJnderwood, 
Civ.App., 88 S.W.2d 384. 

Vt—Andrews v. Aldrich, 158 A. 676, 
104 Vt 236. 

Wash.—^In re Reimez^s Estate, 259 
P. 32, 146 Wash. 172. 

W.Va.—^Kirkhart v. United Fuel Gas 
Co., 102 S.B. 806, 86 W.Va. 79. 
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Wyo,—Caswell v. Ross, 188 P. 977, 27 
Wyo. 1. 

22 C.J. p 1051 note 26. 

Ooiu8el’s statement that origlnal 
deed was not in possesslon of party 
producing: certified copy was insufR- 
cient for introduction of copy.—Oat- 
man v. Hampton, 256 P. 529, 43 Ida- 
ho 675. 

IS, Cal.—Brown v. Gow, 18 P.2d 377, 
128 Cal.App. 671. 

Mo.—Scrivner v. American Car & 
Foundry Co., 50 S.W.2d 1001, 1008, 
330 Mo. 408, citlngr Corpus Joxla 
N.H.—Hill V. Barney, 18 N.H. 607. 
N.T.—Harmon v. Matthews, 27 N.Y. 
S.2d 656. 

N.C.—^Mahoney-Jones Co. v. Osbom^, 
127 S.E. 533, 189 N.C. 445. 

Vt—^Andrews v. Aldrich, 158 A. 676, 
104 Vt 235. 

22 C.J. P 1062 note 31. 

Xniioceiit or fraudnlent destruction 
Whether or not the destruction 
was innocent of corrupt Intent or 
desigm was preliminary question for 
court.—^Massie v. Hutcheson, Tex 
Com.App., 270 S.W. 544, reverslng, 
CivJVpp., 258 S.W. 244. 

Necessity for Tnaklng flnding 
Court must make finding that orig¬ 
lnal writing was lost or destroyed, 
If that is relied on as foundation for 
secondary evidence of its contents. 
—^Mahouey-Jones Co. v. Osborne, 127 
S.E. 633, 189 N.C. 446. 

19. Ala.—Sorrell v. Scheuer, 96 So. 
216, 209 Ala. 268. 

Cal.—^Wolf V. Donahue, 273 P. 647, 
206 Cal. 213—^White v. White, 102 
P.2d 432, 39 Cal.App.2d 57—^Brown 
V. Gow. 18 P.2d 377, 128 Cal.App. 
671. 

Ga.—Wilson-Weesner-Wilklnson Co. 
V. Collier, 8 S.B.2d 171, 62 Ga.App. 
457—Metropolitan Life Ins. Co. v. 
Vlckery, 176 S.B. 815, 49 Ga,App. 
727—Crump v. Bank of Toccoa, 163 
S.E, 631, 41 Ga.App. 506. 

111.—^Maxcy-Barton Organ Co. v. Glen 
Bldg. Corporation, 189 N.K 320, 
355 111. 228, 95 A.L.R. 321. 
lowa.—Farmers' Sav. Bank v. Neel, 
187 N.W. 666, 193 lowa 686, 21 
A.L.R. 1116. 

Minn.—Watson v. Gardner, 23« N.W. 
213, 183 Minn. 233—Northern 011 
& Gas Co. V. Birkeland, 206 N.W. 
880, 164 Minn. 466—Gasser v. Great 
Northern Ins. Co., 176 N.W. 484, 
145 Mlnn. 206. 

Mo.—Scrivner v. American Car & 
Foundry Co., 60 S.W.2d 1001, 1008, 
330 Mo. 408, citing Obrpns Jiirfn— 
Welch V. Noah, App.. 62 S.W.2d 
493—0*Donnell v. EZansas City Life 
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whose determination will generally not be disturbed 
by an appellate court,20 although it is reviewable,2i 
and may be overruled where an abuse of discre- 
tion amounting to error of law appears .22 

Admissions, Where both parties admit that an 
instrument has been lost, this is sufficient to war- 
rant the reception of secondary evidence .22 The 
contents of an instrument may be proved against a 
party by his admissions in writing, without ac- 
counting for nonproduction of the original docu- 
ment.24 

Destruction of place of deposit. The destruction 
by fire of the place of deposit is ordinarily sufficient 
proof of the loss or destruction of the docun^ent to 
warrant the admission of secondary evidence of its 
contents but, if there is any doubt as to the de- 
stniction of the document in the fire, its proper cus- 
todian should be called to prove that the document 
was in the place of deposit when the fire occurred.2® 

Lapse of time as affecting proof. Where there 
has been a great lapse of time since the execution 
of an instrument alleged to be lost, striet proof of 
the loss need not be required,27 and indeed lapse 
of time,28 especially when combined with the rav- 
ages of war in which many citizens lost deeds and 
papers,29 has been held sufficient to raise an infer- 
ence of the loss of a document. 

Oath of person as sufficient proof. By statute or 
rule of court the oath of the person seeking to in- 


troduce secondary evidence, that the original is not 
in his possession, power, or custody, and that he be- 
lieves that it is lost or destroyed, is sometimes made 
sufficient to warrant the reception of secondary ev¬ 
idence,20 but testimony of the person that he has 
never seen the original document does not meet with 
these requirements.3i 

Proof where person nezrr had custody. Where 
the person never had the custody of the document 
and never w-as entitled to its possession, he will not 
be held to such striet requirements in proving its 
loss, destruction, or inaccessibility as if the docu¬ 
ment were one of which he had once had the pos¬ 
session or to the custody of which he was enti- 
tled.32 

b. Seaxch for Misidng Bocnment 

(1) In general 

(2) Degree of diligence 

(3) Place of search 

(4) Search for missing record 

(1) In General 

Qenerally, in order to establlsh the loss or destruc¬ 
tion of a document as a basis for secondary evidence, 
it must be shown that a diligent and bona fide but un- 
successful search has been made for the document In the 
proper place or places. 

While a search for a missing document is not 
necessary where, from the nature of the case, it is 
evident that the search would be unavailing,23 gen- 


Ins. Co., App., 277 S.W. 973—«pell- 
meyer v, Theo. Hiertz Metai Co., 
App., 272 S.W. 1068, 

OkL—Jones v. Webb, 67 P,2cl 801, 180 
Okl. 6—Smith v. Braley, 184 P. 
586, 76 Okl. 220. 

Pa.—Wilson V. Reiszner, 118 A. 667, 
275 Pa. 5. 

S.C.—Sample v. Gxilf Reflningr Co., 
191 S.B. 209, 183 S.C. 399. 

Tex.—^Alassie v. Hutcheson, Civ.App., 
296 S.W. 939—Martinez v. Bruni, 
Civ.App., 216 S.W. 655, modified 
on other grounds, Com.App., 235 
S.W. 643. 

22 CJ. p 1052 note 32. 

Proof of loas or destmctioiL of 
pitbllc recorda, such as judicial rec- 
ords or records of deeds is g^ovemed 
by the same nile,—State v. Yount, 
172 S.W. 431, 186 Mo.App. 258—22 
C.J. p 1053 note 36. 

20. CaL—White v. White, 102 P.2d 
432. 39 Cal,App.2d 67—Brown v. 
Gow. 18 P,2d 877, 128 Cal.App. 
671. 

Ga—Orr v. Dunn, 88 S.E. 669, 146 
Ga. 137—^Wllsou-Weesner-Wilkln- 
son. Co- V. Collier. 8 S.E.2d 171, 62 
Ga.App, 457—Ma^rld v. Beaver, 197 
S.E. 80, 57 Ga.App. 871, conform- 
ing to mandate, 196 SJBl 422, 185 


Ga. 669, reversingr 132 S.E. 532, 56 
Ga.App. 286. 

Mass.—Comstock v. Soule, 21 N.K2d 
267, 303 Mass. 153. 

Minn,—Cookson v. HUI, 178 N.W. 

591, 146 Minn. 165. 

N.J.—^Billet V, Pennsylvania Fire Ins. 

Co., 129 A- 209. 101 N.J.I^w 546. 
N.T.—^Harmon v. Matthews, 27 N.T. 
S.2d 656. 

Okl,—^McCormick v. Stonebraker, 270 
P. 1098, 133 Okl. 34. 

Wyo,—Caswell v. Ross, 188 P. 977, 
27 Wyo. 1. 

22 C.J. p 1052 note 83. 

Review of rulings on reception of 
evidence see Appeal and Error S 
1604. 

21. N.C.—^Avery v. Stewart, 46 S. 
E. 619, 184 N.C. 287, 

22. Mo.—Scrivner v. American Car 
& Foundry Co., 50 S.W.2d 1001, 
1008, 330 Mo. 408, citinf Cozpna 
Jana. 

22 C.J. p 1053 note 35. 

23. Ark.—Waldroop v. Ruddell, 131 
S.W. 670, 96 Ark. 171. 

2fti Minn.—Swing v. Cloquet Lum- 
ber Co.. 141 N.W, 117, 121 Minn. 
221, L.R,A.1918C 660. 
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25. N.C.—^Robertson v- Council, 8 
S.E. $81. 

22 C.J. p 1052 note 29. 

26. Tex.—^Bray v. Aikin, 60 Tex. 

688 . 

22 C.X p 1052 note 30. 

27. U.S.—Lewis v, Balrd, C.C.Ohio, 
15 F.Cas.No.8,316. 3 McLean 66. 

22 C.J. p 1050 note 20. 

28. Ga.—^Doe v. Blgrsrers, 6 Ga. 188. 
22 C.J. p 1060 note 21. 

29. S.C.—Peay v. PIcket, 14 S.C.L.. 
318—^Holmes V. RocheZl, 2 S.C.I 1 . 
487. 

3a Ga.—Cameron v. Kersey, 41 Ga. 
40. 

22 C.J. p 1062 note 27. 

31. Ga.—Sutton v. McLtoud, 26 Ga. 
638. 

32. Mo.—City of Maeon v. Fidellty 
& Deposit Co.. 189 S.W. 645, 194 
Mo.App. 677. 

22 C.J. p 1050 note 23. 

33. lowa.—^Farmers* Sav. Bank v. 
Neel, 187 N.W. 655, 193 lowa 686, 
21 A.L.R. 1116. 

Tex.—St. liouls Southwestem R, Co. 
of Texas v. Tumer, Civ.App., 225 
S.W. 383, error refused. 
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crally, in ordcr to cstablish the loss or destruction 
of a documcnt as a basis for the admission of sec- 
o^dary evidcncc, it must be shown, and it is suffi¬ 
cient if it is shown, ihat a diligent and bona fide 
but unsuccessful search has been made for the doc- 
ument in the proper place or places,3’* and that the 
party has exhausted in a reasonable degree all ac- 
cessiblc sources of information and means of dis- 
covery which the nature of the case would natur- 
ally suggest.35 As the question of diligence depends 
largely on the character and extent of the search, 
these must be shown.®® Hence a mere statement 
that the original is lost or destroyed, unsupported 
by a showing of a search or other facts, is insuffi- 
cient,®'^ as also is a mere statement of the witness 
that diligent search has been made.®® However, a 
witness* testimony that he had searched for the 
missing documcnt in the last place in which it had 


32 C.J.S. 

been seen by him, but that he had been unable to 
find it has been held sufficient to warrant the ad¬ 
mission of secondary evidence.®® 

Dociwient shown to have been destroyed, Where 
it is shown that the document has been destroyed, 
no proof of search for it is required before admit- 
ting secondary evidence of its contents.^O 

(2) Degree of Diligence 

The degree of diligence in searching for a lost docu¬ 
ment which must be shown in order that secondary evi- 
dence may be admitted depends largely on the particular 
circumstances of the case, and rests largely in the trlal 
court*8 discretlon. 

The degree of diligence in searching for a lost 
document which must be shown in order to warrant 
the reception of secondary evidence of its contents 
depends largely on the particular circumstances of 
the case,4i and rests largely in the discretio?! of the 
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Soarcli bald uaiLscossary 

A widow*s testimony that husband 
had left horne, taking things with 
hlm in sack. that not long afterward 
he was sent to an asylum where he 
died, and that she had not seen 
husband’s Bible slnce he left horne, 
could be deemed sufficient predicate 
for proving nature of entries in 
Bible, even though no reasonable 
search therefor was made.—Pruden¬ 
tial Ins. Co. of America v. Pierce*s 
Adm*x, 109 S.W.2d 616, 270 Ky. 216. 

34 , X7.S.—0’DonnelI v. IT. S., C.C.A. 
Cal., 91 P.2d 14, certiorari granted 
U. S. V. ClDonnell, 58 S.Ct. 146, 
302 U.S. 677. 82 L.Ed. 623, reversed 
on other grounds 58 S.Ct. 708, 303 
U.S. 601, 82 LuEd. 980- 
Cal.—Anthony v. Janssen, 191 P. 638, 
183 Cal. 329. 

Colo.—^Hollis V. Commercial Nat 
Bank of Salida, 13 P.2d 262, 91 
Colo. 161. 

Mo.—BuHock V. B. B. Gee Land Co., 
148 S.W.2d 565. 

—Cohen v. Swanson Petroleum 
Co., 276 N.W. 190, 133 Neb. 581. 
K.C.—Sears v. Braswell, 149 S.E. 
846. 197 N.C. 515—Harrls v. Sin- 
gletary, 137 S.E. 724^ 193 N.C. 683 
—Mahoney-Jones Co. v. Osbome, 
127 S.E. 533, 189 N.C. 445. 

Okl.—Atwood V. Hayes, 281 P. 259, 
139 Okl. 96—^Bean v. Hams, 219 
P. 300, 93 Okl. 10. 

S.C.—Boume v. Maryland Casualty 
Co., 192 S.B. 605, 186 S.C. 1. 118 
A.L.R. 1. 

Tex.—^Liaster v. Texas Mut. Life Ins. 
Ass'n. Civ.App., 86 S.W.2d 842. er¬ 
ror dismissed—Shaw v. Main, Civ. 
App., 76 S.W.2d 641—Bibb v. Un- 
derwood, Civ.App,, 38 S.W.2d 384— 
Soutbam Surety Co. v. Eoff, Civ. 
App., 22 S.W.2d 964. 

Wash.—Oole v. Peterson, 187 P. 368, 
109 Wash. 671. 

22 C.J. p 1963 xiote 37, 


Proof of reasonable searoh is us- 
ually prerequisite to establishing 
loss of document.—^Prudential Ins. 
Co. of America v. Pierce*s Adm^x, 
109 S.W.2d 616, 270 Ky. 216—Elk- 
hom Land & Improvement Co. v. 
Wallace, 24 S.W.2d 560. 232 Ky. 741 
—Mutual Life Ins. Co. of New York 
V. Louisville Trust Co., 269 S.W. 
1014, 207 Ky. 654. 

35 , Qa.—Crump v. Bank of Toccoa, 
153 S.E. 631, 41 Ga.App. 505— 
Hanley & Tinsley v. Owens, 147 S. 
E. 720, 39 Ga.App. 462. 
lowa.—Swanson Automobile Co. v. 

Stone, 174 N.W. 247. 187 lowa 309. 
Ky,—Mutual Life Ins. Co. of New 
York V. Louisville Trust Co., 269 
S.W. 1014, 207 Ky. 654. 

N.J.—Biehler v. Great American In- 
demnity Co„ 21 A.2d 226. 

N.Y.—^Harmon v. Matthews, 27 N. 
Y.S,2d 666. 

N.C.—Mahoney-Jones Co. v. Osbome, 
127 S.E. 533, 189 N.C. 446—Ser- 
mons V. Allen, 113 S.E. 605, 184 
N.a 127. 

Tenn.—Tennessee Barium Corpora¬ 
tion V. Williams, 133 S.W.3d 1016, 
23 Tenn.App. 398—^Robertson v. 
Freeman, 10 Tenn.App. 207. 

Tex.—Clay v. E.ichardson, Civ.App., 
38 S.W.2d 849, 851, quoting Cor¬ 
pus Juris—^Bibb v. Underwood, 
Civ,App., 38 S.W.2d 384—^Martinez 

V. Bruni, Civ.App., 216 S.W. 666, 
modified on other grounds 235 S. 

W. 549. 

Wyo.—Caswell v. Ross, 188 P. 977, 
27 Wyo. 1. 

22 C.J. p 1053 note 37. 

PresTunptiou of loss is estabUshed 
when party has reasonably exhaust¬ 
ed all means of discovery.—Beall v. 
Francis, 137 S.E. 251, 163 Ga. 894. 

36. Tex.—^Bibb v. Underwood, Civ. 

App., 38 S.W.2d 384. 

22 C.J. p 1054 note 38. 

774 


37. N.C.—^Avery v. Stewart, 46 S.E. 
519, 134 N.C. 287. 

22 C.J. p 1054 note 39. 

38. Tex.—Bibb v. Underwood, Civ. 
App., 38 S.W.2d 384. 

22 C.J. p 1054 note 40. 

39. Ala.—Commercial Inv. Trust v. 
Hurst Bros., 126 So. 886, 2S Ala 
App. 454. 

40. Idaho.—^Knowles v. Kasiska, 

268 P. 3, 6, 46 Idaho 379, citlng 
Corpus Juris. 

22 C.J. P 1066 note 42. 

However, it has been stated that, 
*'To Show a wrlting is lost or de¬ 
stroyed, In general terms, without 
showing a reasonable search or in- 
quiry for it has never been regard- 
ed as sufficient to admit secondary 
or paroi evidence of Its contents.”— 
Harris v. Singletary, 137 S.E. 724, 
726, 193 N.C. 683. 

Where destructiou is co&Loeded 
proof of search is unnecessary.— 
Shultz v. North River Ins. Co. of 
New York, 210 P. 1102, 112 Kan. 369. 

41. Minn.—Gasser v. Great North¬ 
ern Ins. Co., 176 N.W. 484, 145 
Minn. 205. 

Neb.—Cohen v, Swanson Petroleum 
Co., 276 N.W. 190, 133 Neb. 681. 
N.C.—^Mahoney-Jones Co. v. Osbome, 
127 S.E. 633, 189 N.C. 446. 

Tenn.—Tennessee Barium Corpora¬ 
tion v. Williams, 133 S.W.2d 1016, 
23 Tenn.App. 398. 

Tex.—Clay v. Rlchardson, Civ.App., 
38 S.W.2d 849, 861, quotlng Cor¬ 
pus Juris. 

22 C.J. p 1055 note 43. 

Sufflcleut search held showu 
lowa.—^Anthon State Bank v. Ber- 
nard, 191 N.W. 283, 194 lowa 1090. 
Md.„Wright V. Rever, 136 A. 61, 161 
Md. 558. 

N.C.—Orr v. Twlggs, 187 S.E. 791, 
210 N.C. 678. 
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trial court^2 It has been considered necessao' to 
Show that the search was made with the utmost 
good faith and was as thorough and vigilant as 
though, were the paper not found its benefit wouid 
bc lost.^3 If any suspicion hangs over the instru- 
ment, or there are circumstances tending to excite 
a suspicion that it is designedly withheld, the most 
rigid inquiry should be made into the reason for 
its nonproduction but where there is no such 
suspicion, all that ought to be required is a showing 
reasonable diligence in the effort to obtain the 
originali® 

The court must be satisfied on the whole that the 
paper is lost or destroyed,^® and that it cannot be 
found at the time of the trial hut it is generally 
sufficient to prove that diligent and unsuccessfui 
search has been made in every reasonable quarter; 
it is not ordinarily necessary to show that every 
source of information or discovery has been ex- 
hausted^^ Thus it is generally sufficient if the per- 
son seeking to introduce the secondary evidence 
shows that he has unsuccessfully searched in the 
proper places and inquired of the proper persons for 
the original,^^ and, with respect to inquiry, it is suf¬ 
ficient to show that it was made of those persons in 
whose possession the original should have been or 
was last known to have been.®^ In fine, it is held 
that under ordinary circumstances sufficient grounds 


are established for the introduction of secondary ev¬ 
idence, where it appears from the preliminary evi¬ 
dence that there is no reasonable probability or sus¬ 
picion that the writing is designedly withheld or 
suppressed and it is not necessary to negative 
every possibility of its suppression.®- 

Dcnial of cxistenccj exceution, or contents, 
Wliere one part\' denies the existence, exceution, or 
alleged contents of a writing on w'hich the adverse 
party bases his cause of action or defense, the ad¬ 
verse party must show great diligence in searching 
for, or endeavoring to procure, the original in or- 
der to warrant the admission of secondary evi- 
dence.®3 

Character^ z^alue, and importancc of document. 
In determining the degree of diligence in a search 
for a document which must be showm, the charac¬ 
ter, value, and importance of the paper, and the 
purposes for w'hich it is expected to be used are 
material matters to be considered.®^ If the docu¬ 
ment is a private paper in w^hich the party offering 
secondary evidence of its contents has a personal in- 
terest, and if it is an important paper, such as in 
the usual course of business wouid be likely to be 
in his possession or in the possession of another for 
his benefit, search for it in every direction in which 
it can be traced may reasonably be required, before 
secondary evidence of its contents will be received.®® 


Pa.—^Brenner v. Lesher, 2 A,2d 731, 
332 Pa. 622—Brenner v. Leslier, 45 
DauptuCo. 140. 

S.C.—Crosland v. Hunsucker, 129 S. 
R 199, 132 S.C. 898. 

Tex—^Humphreys v. Green, Clv.App., 
284 S.W. 662. 

SnffideiLt secucoli held ioot bIlowil 

Ga.—Chedel v. Mooney, 123 S.B. 300, 
168 Ga. 297—^Mechanica’ Ins. Co. 
of Philadelphia v. Teat, 129 S.B. 
554, 34 Ga.App. 361. 

Mo.—^Austin-Western Road Machin- 
ery Co. v. Commercial State Bank, 
App., 282 S.W. 105. 

Pa.—^Muncey v. Pullman Taxi Serv¬ 
ice Co., 112 A. 30, 269 Pa. 97. 

Tex—^Laster v. Texas Mut. Life Ins. 
Aas*n, Civ.App.. 86 S.W.2d 842, 
error dlsmissed. 

^ Ga.—^Haney & Tlnsley v. Owens, 
147 S.B. 720, 39 Ga.App. 462—Trice 
V. Adams, 126 S.B. 878, 33 Ga. 
App. 267. 

Md—Wright V. Rever, 136 A. 61, 161 
Md. 658. 

Minn.—Gasser v. Great Northern 
Ins. Co., 176 N.W. 484, 146 Minn. 
205. . I 

Po.—^Muncey v. Pullman Taxi Serv¬ 
ice Co., 112 A. 30, 269 Pa. 97. 

Tenn.—^Tennessee Barium Corpora¬ 
tion V. Williams, 133 S.W.2d 1016, 
28 Tenn.App. 398. 


^ 111*—^MeCarthy v, Meyer, 132 N. 

B. 198, 298 111. 620, reversing: 219 
111.App. 647—Moore, for Use of 
St. Louis Jolnt Stock Land Bank, 

V. National Pire Ins. Co. of Hart¬ 
ford, 276 II1.APP. 1. 

22 C.J. p 1055 note 44. 

46, CslL —Cotton v. Hudson, App., 
110 P.2d 70. 

Fla.—^Neylans v. Hemdon, 84 So. 89, 
79 Pia. 213. 

Ky.—^Mutual Life Ins. Co. of New 
York V. liouisville Trust Co., 269 
S.W. 1014, 207 Ky. 664. 

22 C.J. p 1065 note 46. | 

45. Pia.—^Neylans v. Hemdon, 84 So. 
89, 79 Fla. 213. 

Tex.—Clay v. Rlchardson, Clv.App., 
38 S.W.2d 849, 851, quotlng: Cozpns 
Juls—^Bibb V. Underwood, Civ. 
App., 38 S.W.2d 384. 

22 C.J. p 1055 note 45. 

46. 111.—MeCarthy v. Meyer, 132 N. 
E. 198, 298 IlL 620, reversins 219 
111.App. 647. 

22 C.J. p 1065 note 46. 

47. lowa.—^Fisher v. Carter, 160 N. 

W. 16, 178 lowa 636. 

22 aJ. p 1065 note 47. 

48. N.C.—Smlth v. Pilot Life Ins. 
Co., 4 S.E.2d 321, 216 N.C. 162. 

22 C.J. p 1055 note 48. 
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49. Cal.—Cotton v. Hudson, 110 P. 
2d 70, 42 CaLApp.Sd 812. 

22 C.J. p 1065 note 49. 

50. Fla.—-Neylans v. Herndon, 84 
So. 89, 79 Pia. 213. 

Ky.—^Elkhom Land & Improvernent 
Co. V. Wallace, 24 S.W.2d 560, 232 
Ky. 741—Mutual Life Ins. Co. of 
New York v. Louisville Trust Co., 
269 S.W. 1014, 207 Ky. 664. 

Tex—Bibb v. Underwood, Clv.App., 
38 S.W.2d 384. 

22 C.J. p 1056 note 60. 

51. U.S.—Renner v. Columbia Bank, 
C.C.D.C., 9 Wheat. 581, 6 L.Bd. 165. 

22 C.J. p 1056 note 51. 

62. N.C.—^Robards v. McLean, 50 N. 
C. 622. 

53. N.M.—Daly v. Bemstein, 28 P. 
764, 6 N.M. 380, 398. 

22 C.J. p 1056 note 53. 

54. Cal.—Cotton v. Hudson, 110 P. 
2d 70, 42 Cal.App.2d 812. 

N.M.—^Williams v. Selby, 24 P.2d 72S, 
37 N.M. 474. 

N.C.—Mahoney-Jones Co. v. Osbome, 
127 S.E. 533, 189 N.C. 445. 

22 C.J. p 1056 note 54. 

55- N.J.—Johnson v. Atnwine, 42 
N.J.Law 4S1, 36 Am.R. 527. 

Or.—^Wiseman v. Northern Pac. R. 
Co., 26 P. 272, 20 Or. 425, 23 Am. 
S.R. 135. 
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EVIDENCE 


If the document is one in which other persons are 
also interestcd, and which has been placed in the 
hands of a custodian for safekeeping, the custodian 
must be required to make search, and the fruitless- 
ness of such search must be shown, before sec- 
ondary evidence can be adniitted.^® If the paper is 
one of importance chiefly to third persons, search 
among the papers of such persons as would have 
an interest in the preservation of the paper, or 
would under the circumstances be likely to have it 
in possession, will be sufRcient.57 

Whcre the document is useless, or of little or no 
value, or is of such a character that it would not 
naturally be preservcd with any care, its loss or de- 
struction may be inferred on very slight evidence.®® 
Further, where the purpose for which an instrument 
was executed has been accomplished, so that the in¬ 
strument is functus officio, and the necessity or rea- 
son for preserving no longer exists, very slight ev¬ 
idence of search will suffice.®® 

(3) Place of Search 

In order that secondary evidence may be admitted, 
a carefui search shouid be made where the document was 
last known to be, or where It would be likely to be 
found. 

WTiile it is not necessary in order that secondary 
evidence may be admitted to search for a missing 
document in every place where the document might 
possibly be,®® a carefui search shouid be made 
where the document was last known to be, or where 
it would be likely to be found, and this will be suffi- 
cient.®! If the document is traced to the possession 
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of a particular person or officer, or if by law some 
particular person or officer is charged with its cus- 
tody, or if the document has a particular place of 
deposit, then these avenues of search must be dili- 
gently explored; the papers of the custodian must 
be searched by him, or the place of deposit care- 
fully examined,®® 

On the death of the person entitled to the cus- 
tody of the document, application shouid be made 
to those persons who are charged with the custody 
of his papers, or who in fact have them in their 
possession, such for instance, as his legal represen- 
tatives or his successor in office, and diligent search 
among these papers shouid be made and if this 
search is unsuccessful the proof is ordinarily suf¬ 
ficient.®^ 

(4) Search for Missing Record 

The rules with respect to the eufflciency of the proof 
of search as a basis for secondary evidence apply with at 
least equal force where It Is sought to establish the loss 
or destruction of pubtic records or documents constltut- 
Ing matters of record. 

The rules with respect to the sufficiency of the 
proof of search for a missing document, stated su¬ 
pra subdivisions b (l)-(3) of this section, and espe- 
cially as to the person who shouid make the search 
and the place where the search shouid be made, ap¬ 
ply with at least equal force where it is sought to 
establish the loss or destruction of public records or 
documents constituting matters of record, these 
writings commonly being in the custody of public 
officers and having well known places of deposit.®® 


60. N.J.—Johnson v. Arnwine, 42 
ir,J.I-aw 451. 36 Am-R. 527—Smith 
V. Axtell, 1 NJT.Eq. 494. 

67- Mo.—Maeon v. Maryland Fldel- 
Ity, etc.. Co.. App., 189 S.W. 645. 

22 C.J. p 1066 note 57. 

58l Kan.—^Atehison, T & S. F. R. 
Go. V. Palmore, 75 P. 509, 68 Kan. 
545, 64 1,.R.A. 90. 

22 C.J. p 1056 note 58. 

50. Tenn.—Robertson v. Preeman. 
10 TennuApp. 207, 213, quotinsr C?or- 
pus Jnxis. 

22 C.J. p 1057 note 69. 

60* Tenn.—Robertson v. Freeman, 
10 Tenn.App. 207, 213, quotinsr Oor- 
pns Jnzis. 

22 CJ. p 1057 note 60. 

01. U.S.—0'Dannell v. XT. a, C.CJL 
Cal., 91 P.2d 14, certiorari srranted 
XJ. S. V. 0’Donnell, 68 S.Ct. 146, 302 
U.S. 677. 82 L.Bd. 523, reversed 
on other grrounds 58 S.Ct. 708, 303 
X7.S. 501, 82 LuEd. 980. 

—Cotton v- Hudson, App., 110 P. 
2d 70. 

Colo.—^HoUis T. Commercial Nat. 


[ Bank of Sallda, 13 P.2d 262, 91 
Colo. 151. 

Fla.—^Neylans v. Herndon, 84 So. 89, 
79 Fla. 213. 

Ky.—^Elkhorn Land & Improveznent 
Co. V, Wallace, 24 S.W.2d 660, 232 
Ky. 741—Mutual Life Ins. Co. of 
New York v, Louisville Trust Co., 
269 S.W. 1014, 207 Ky. 654. 

Lsl—^P arker v. Bascle, 98 So. 628, 
164 La. 1027. 

Okl.—Bean v. Harris, 219 P, 300, 93 
Okl. 10. 

Tenn.—^Robertson v. Freeman. 10 
Tenn,App. 207, 213, quotlngr Cozpns 
JtLZiB. 

Tex.—Bibb v. XTnderwood, Civ.App., 
38 S.W.2d 384. 

22 C.J. p 1057 notes 61, 62. 

WttneM need iiot dlxectly gtate 
that he looked in all likely places, 
it beinsr sufficient if this is a reason- 
able and proper inference from his 
testimony.—Ross P. Beckstrom Co, 
V. Armstronsr Paint & Vamish 
Works, 220 Ill.App. 698. 

Party»» affidavit of Iom shouid 
Show that search has been made in 
those places where the document 
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would be most likely to be found, 
and shouid exclude all presumptions 
that the party may have the docu¬ 
ment in his own possession or may 
know where it is.—^Hill v. Taylor, 
14 S.W. 366, 77 Tex. 296—22 C.J. p 
1054 note 41. 

00. Colo.—Hollls V. Commercial Nai. 
Bank of Salida^ 18 P.2d 262, 91 
Colo. 151. 

S.C.—^Wllson V. Moseley, 102 S.E. 

380, 113 S.C. 278. 

22 C.J. p 1057 note 62. 

63. U.S.—0’Donnell v. XT. S., C-CA 
Cal., 91 F.2d 14,‘certiorari granted 
U. S. V. 0’Donnell, 68 S.Ct 146, 302 
X7.S. 677, 82 L.Ed. 523, reversed on 
other STOunds 58 S.Ct 708, 303 tT 
S. 601, 82 li.Ed. 980. 

22 aJ. p 1068 note 64. 

04. 111.—^BCawley v. Hkwley, 58 N. 

E. 332, 187 111. 351. 

22 C.J. p 1068 note 64. 

65. Okl.—^Lowe V. Cravens, 240 P. 
638, 112 Okl. 190. 

Tenn.—^Robertson v. Freeman, 10 
Tenn.App. 207. 

22 C.J. p 1058 note 66. 
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The same requirements exist in respect of proving 
the loss or destruction of the records of private®® 
or municipal®'^ corporations. 

§ 843. Notice to Produce Primaiy Evidence 

An affidavft in response to a notice to produce Is not 
admissible In evidence. 

An affidavit in response to a notice to produce 
primary evidence has been held not to be admissi- 
ble in evidence.®® 

g g 44 , Necessity 

As a generat rule, a party cannot glve secondary evi¬ 


dence of the contents of original documenta which are 
In the possession or controi of his adversary, wlthout 
flrst giving his adversary or his attornoy due notice to 
produce them at the triai, but there are a number of 
exceptions, or apparent exceptions» to the rule. 

As a gcneral rule, a party cannot fi^ive secondary 
evidence of the contents of original documents 
which are actually®® or presumptivcly’^® in the pos¬ 
session or controi of his adversary, without first 
giving his adversary or his attorney due notice to 
produce them at the trial. 

There are, however, exceptions, or apparent ex- 
ceptions, to the rule.^i Notice to produce is un¬ 


es. Colo. — ^Expansion Gold Min. & 
Leasing Co. v. Campbell, 163 P. 
968, 62 Colo. 410. 

22 C.J. P 1059 note 67. 

67. Ga.—Segrars v. City of Cornelia, 
4 S.E.2d 60, 60 Ga-App. 467. 

22 C.J. P 1059 note 68. 
yi. Ga,—Martin & Lianier Paint Co. 
V. Daniels, 108 S.E. 246, 27 Ga. 
App. 302. 

69 . U.S.—U. S. V. Charleston, S. C., 
Min. & Mfff. Co., D.C.Pla., 2'98 F. 
127, afflrmed, C.C.A., Charleston, S. 
C., Min. & Mfg. Co. v. U. S., 3 F. 
2d 1019, certiorari denied 45 S.Ct. 
613, 268 U.S. 695, 69 L-Ed. 1162, 
and afflrmed 47 S.Ct. 348, 273 U.S. 
220, 71 L.Ed. 618. 

Ala.—Zlon Star Baptlst Cburch v. 
Hart, 152 So. 44, 228 Ala. 24—Sov- 
ereiffn Camp, W. O. W., v. Hoomes, 
122 So. 686, 219 Ala. 660—Dabbs v. 
Letson, 98 So. 4, 210 Ala. 306—^Av- 
ant V. Avant, 92 So. 651, 207 Ala. 
409. 

Ark.—Union Cent. Life Ins. Co. v. 
Mendenhall, 34 S.W.2d 1078, 183 
Ark. 25—Supreme Lodgre Woodmen 
of Union of U. S. v. Montgomery, 8 
S.W.2d 446. 177 Ark. 865—Heard 

V. Farmers' Bank of Hardy, 295 S. 

W. 38, 174 Ark. 194—^Frazer v. 
Pettit-Galloway Co., 287 S.W. 1010, 
172 Ark. 209. 

Ga.—Ward-Tniitt Co. v. Nicholson, 
99 S.E. 153, 23 Ga.App. 672. 
lowa.—Miller v. Mutual Fire & Tor- 
nado Ass’n of Cedar Hapids, 259 
N.W. 672, 219 lowa 689. 

Ky.—^Peters Branch of International 
Shoe Co, V. Jones, 66 S.W.2d 994. 
996, 247 Ky. 198, citingr Ooipn» 
ris. 

La.—McCaskey Register Co. v. Wim- 
berly, 129 So. 431, 14 La.App. 68. 
Md.—Malone v, Malone, 129 A. 10, 
148 Md. 200. 

Mass.—Renwick v. Bastem Massa- 
chusetts St. Ry. Co., 176 N.E. 475, 
275 Mass. 145. 

Mlss.—Miller v. Cullifer. 132 So. 827. 
169 Mlss. 712—Kanson Hat & Cap 
Mfff. Co. V. J. D. Blakeney & Son, 
108 So. 139, 142 Miss. 851. 

Mo.—^Bluff City Shoe Co. v. Levy, 
App„ 273 S.W. 1086—^Metropolitan 


Discount Co. v. Wasson, App., 235 
S.W. 465. 

Mont.—^Wilson v. Davis, 103 P.2d 149, 
110 Mont. 356—Parham v. Chica^o. 
M. & St. P. Ry. Co., 189 P. 227. 
57 Mont. 492. 

N.J.—^Fielder v. Prledman, 12 A.2d 
897, 124 N.J.Law 514—Robinson v. 
Borougrh of Bdgewater, 119 A 7, 
98 N.J.Law 205, 

N.T.—Krupit V. National Liberty 
Ins. Co. of America, 192 N.T.S. 
341—Grordon v. Christenson, 188 N. 
Y.S. 136. 

N.C.—Morrison v. Southern States 
Flnance Co., 148 S.E- 458, 197 N.C. 
322—Liberty Chair Co. v. Craw- 
ford, 137 S.B- 577, 198 N.C. 631, 
61 AL.R 1496—Worthington v. 
Gilmers, Inc., 129 S.E. 153, 190 N. 
C. 128—Mahoney-Jones Co. v. Os- 
borne, 127 S.E. 533, 189 N.C. 445 
—Sermons v. Allen, 113 S.E. 603, 
184 N.C. 127. 

N.D.—Rott V. Provident Life Ins. 
Co., 27.4 N.W. 849, 67 N.D. 529— 
Ley V. Home Ins. Co. of New 
York, 251 N.W. 137, 64 N.D. 200. 
Pa.—^Abercrombie v. Bailey, 190 A. 
725, 326 Pa. 65. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Walton, 83 S.W.2d 274, 19 Tenn. 
App. 59. 

Tex.—Woodmen of the World Life | 
Ins. Soc. V. Sosebee, Civ.App., 144 
S.W.2d 308, error granted—Fire 
Ass'n of Philadelphia v. Da Cam¬ 
ara, Civ.App., 85 S.W.2d 338—Sov- 
erelgm Camp, W. O. W., v. Gordon, 
Civ.App., 6*2 S.W.2d 628, error re- 
fused—Beck v. Cleeton, Civ.App.. 
34 S.W.2d 914, error dismlssed— 
Borgrer Townsite Co. v. Hutchinson 
County, Civ.App.. 34 S.W.2d 912— 
Fowler v. Hardee, Civ.App., 16 S. 
W.2d 164—Keen & Woolf Oil Co. 
V. Fulenwider, Civ.App., 284 S.W. 
322—^American Surety Co. of New 
York V. State, Civ.App., 277 S.W. 
790 —^Davis v. Kennedy, Civ.App., 
245 S.W. 269. 

22 C.J. P 1059 note 69. 

FAllure to produce primary evidence 
on notice as grround for admlssion 
of secondary evidence see supra H 
832-834. 


PurpOM of the reaulremaoLt is to 
afford the party time and opportuni- 
ty to produce the document.—Wood¬ 
men of the World Life Ins. Soc. v. 
Sosebee, Tex.Giv.App., 144 S,W.2d 
308, error g^ranted—Torres v. Kansas 
City, M. & O. Ry. Co. of Texas, Tex. 
Civ.App., 35 S.W.2d 229, 230, Quoting 
Coxpns Jnzie, and error dismlssed 
Kansas City, M. & O. R. Co. v. Tor¬ 
res, Com.App., 57 S.W.2d 1099—22 C. 
J. p 1059 note 69 [a] (1). 

Notloe shonld be glven, or failnre 
to do so excused 

Miss.—Miller v. Cullifer, 132 So. 327, 
169 Miss. 712. 

Xere demand for the production 
of the ongrinal which is not followed 
up is insuffleient.—In re Brown's Bs- 
tate. 15 P.2d 604, 52 Idaho 286, mo- 
tion denied and modifled on other 
grrounds Pite v. French, 30 P.2d 360, 
54 Idaho 104. 

‘Whexe so efforfc hsd bees tsade 

to procure a letter sent to the ad¬ 
verse party secondary evidence of Its 
contents was inadmissible. 

Ala.—Grand Lodg:e of Alabama. A. P. 
& A. M., v. Goodwin, 85 So. 553, 
204 Ala. 213. 

Colo.—^Daniels-Greagrer v. Caledonian 
Ins. Co., 86 P.2d 264, 103 Colo. 323. 

Cnre of error 

Any error in receivingr parol evi¬ 
dence of a fact without notice to pro¬ 
duce a document said to be primary 
evidence of the fact is cured by sub- 
seauent proof that no such document 
ever existed. 

U.S.—^Pecos Valley Bank v. Evans- 
Snider-Buel Co., Tex., 107 P, 654, 
t 46 C.C.A 534. 

I Pa—^Readingr R. Co. v. Johnson, 7 
Watts & S. 317. 

7a N.J.—^Durbrow v. Hackensaok 
Meadows Co., 71 A 59, 77 N.J.Law 
89. 

71. Tex.—^Woodmen of the World 
Life Ins. Soc. v. Sosebee, CivApp., 
144 S.W.2d 308, error sranted. 
Where party admitted reoeipt of 
origisal letter a carbon copy of the 
letter was admissible without de¬ 
mand for production ^of the origrinai. 
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nccessary in cases where it is sought to prove not 
the contents of an original document but some fact 
collateral thereto, or where the document relates not 
to the main issue in the cause but to some collat- 
eral circumstance^’*- or the document in question is 
not one which constitutes primary evidence of the 
fact sought to be provedj^ or where the existence 
of the document is brought out for the first time on 
the triai,"^* or where the nature of the action or de¬ 
fense, or the form or contents of the pleadings, and 
the like, give notice to the adverse party that it is 
fairly incumbent on him, in his o^m interest, to be 
prcpared to produce a particular instrument or writ- 
ingj^ or where a party has obtained possession of 
an original document by wrongful means, such as 
fraud, violence, and the like,"® or where it is appar¬ 


ent that notice would serve no useful purpose.77 
Notice is dispensed with where it is shown that a 
document couid not be produced even if notice were 
given,*^® as where the document is not actually or 
presumptively in the possession or control of the 
adverse party,as where it is shown that it has 
been lost or destroyed,®® or is in the possession of 
a third person who is out of the jurisdiction of the 
court and beyond the reach of its process,®! provid- 
ed there is not such a privity between the party and 
the custodian of the document that the writing is 
really under the party’s control.®^ 

In addition, notice to produce is dispensed with 
where a party denies the authenticity of a docu¬ 
ment,®® or that he has,®^ or ever had,®® possession 


—^Fiairbanks v. Fairl>anks, 80 P.2d 

17. 59 Idaho 1. 

72. Ala.—Modem Order of Praetori¬ 
ana V. Wilkins. 125 So. 396, 220 
Ala. 382. 

Mo.—Pickel V. McCawley, 44 S.W.2d 
S57, 860, 329 Mo. 166 , citinsr Ck>r- 
pns Jtuls. 

22 C.J. p 1060 note 72. 

73. Ala.—Hlrschfelder v. Levy, 69 
Ala. 351. 

Ind.—Pittsburgh, C., C. & St. L. R. 
Co. V. Brown, 97 N.E. 145, 98 N.B. 
625, 178 Ind. 11. 

74. Pxizited mias of zailroad compa- 

Ala.—^Xorthem Alabama R. Co. v- 
Key. 43 So. 794, 150 Ala. 641. 

TBb Ga.—Ward-Truitt Co. v. Nichol- 
son, 99 S.E. 153, 23 Ga.App. 672. 

Mo.—Pickel V. McCawley, 44 S.W.2d 
857. 860, 329 Mo. 166, citing Oor. 
piUB Jtoia. 

Or.—Michelln Tire Co. of Califomia 
V. Williams, 293 P. 938, 136 Or. 158. 

Tex.—^Woodmen of the World Life 
Ins. Soc. V. Sosebee, Civ.App., 144 
S.W.2d 308, error granted—Inter¬ 
state Electric Co. v. Roberts- 
Ohristian Electric Co., Civ.App., 82 
S.W.2d 1070—Galloway v. Moeser, 
Civ.App., 82 S.W,2d 1067—Torres 
V. Kansas City, M. & O. Ry. Co. 
of Texsis, Civ.App., 35 S.W.2d 22 i, 
230, Quotlng OozpiLs Jiuls, ajid er¬ 
ror dismissed Kansas City, M. & 
O. R. Co. V. Torres, Com.App., 57 
S.W.2d 1099—^Borger Townsite Co. 
V. Hutchinson County, Civ.App., 31 
S.W.2d 912—^Adams v. Shemwell, 
Clv.App., 276 S.W. 941—Curlee 
Clothing Co. V. Lowery, Civ.App., 
276 S.W. 730—EI Paso Townsite 
Co. V. Watts, Civ.App., 227 S.W. 
709, dismissed for want of juris- 
d&ction—Glvens v. Tumer, Ci/. 
App., £25 S.W. 403. 

22 C.J. p 1060 note 76. 

BiU of pazticiilaxs may give ad¬ 
verse party notice.—^Mirkus v. G. & 

&. Skirt Co., 186 N.T.S. 867. 


. Bule held iaubpplioahle 
N.D.—Ley v. Home Ins. Co. of New 
Tork, 251 N.W. 137, 64 N.D. 200. 
76- Tex.—Prieto v. Hunt, Civ.App., 
167 S.W. 4.* 

22 C.J. p 1061 note 83. 

77. Ga.—Cramp v. Bank of Toccoa, 
153 S.E. 531, 41 Ga.App. 505. 
Wxitliig witlili41d 

Actual notice to produce original 
writing is not prerequislte to admis- 
sion of secondary proof where no¬ 
tice would he futile because original 
Is withheld by the other litigant.— 
Abercrombie v. Bailey, 190 A. 725, 
326 Pa. 65. 

78« Minn.—^Vought v. Porter, 217 N. 

W. 352, 173 Mlnn. 302. 

Wash.—Rockwell v. Peyran, 20 P.2d 
841, 172 Wash. 434. 

79- lowa.—^Anthon State Bank v. 
Bernard, 191 N.W. 288, 194 lowa 
1090—^Parmers' Sav. Bank v. Neel, 
187 N.W. 655, 193 lowa 686, 2i 
A.L.R. 1116. 

N.J.—Preli V, Slair, 172 A- 734, 12 
N.J.Misc. 604. 

N.D.—^Kalman v. Binnie, 176 N.W. 

666, 45 N.B. 112. 

22 C.J. p 1061 note 84. 

OmiasioiL of notiee of Uttle im- 
portaaice where it was not to be ex- 
pected that the party had, and It 
was conceded he dld not have, the 
original document.—^Biehler v. Great 
American Indemnity Co., N.J.Sup., 
21 A.2d 225. 

80. Ala-—^Dabbs v. Letson, 98 So, 4, 
210 Ala. 308. 

111.—^Ross P. Beckstrom Co. v. Arm- 
strong Paint & Vamlsh Co., 220 
IlLApp. 598. 

Mont.—Wilson v. Davis, 103 P.2d 
149, 110 Mont. 356. 

N.D.—^Kalman v. Dinnie, 176 N.W. 
656, 45 N.D. 112. 

Pa.—Abercrombie v. Bailey, 190 A. 
725, 326 Pa. 65. 

Tex.—City Nat. Bank of Bowie v. 
Southern Casualty Co., Civ^App., 
33 S.W.2d 830. 
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Wash.—In re Hamilton's Estate, 70 
P.2d 426. 190 Wash. 646. 

Wyo.—^Pirst Nat. Bank v. Ford, 216 
P. 691, 30 Wyo. 110, 31 A.L.R. 1441. 
22 C.J. p 1062 note 86. 

Where it is adxnltted or testified 
by the adverse party or his attor- 
ney that the document has been lost 
or destroyed, notice is unnecessary. 
Ga.—Crump v. Bank of Toccoa, 153 
S.E. 531, 41 Ga.App. 505. 

Ky.—Muir v. Glossbrenner Motors 
Co., 276 S.W. 1058, 211 Ky. 1. 
Mlnn.—Clary v. 0'Shea, 75 N.W. 116, 
72 Minn. 105, 71 Am.S.R. 466. 

22 C.J. p 106*2 note 86. 

81. lowa.—^Farmers’ Sav. Bank v. 
Neel, 187 N.W. 566, 193 lowa 68S, 
21 A.L.R. 1116. 

22 C.J. p 1062 note 87. 

82. Pa.—^De Barii v. Pardo, 8 A. 876, 
6 Pa.Cas. 148. 

Vt.—^Murray v. Mattlson, 32 A. 479, 
67 Vt. 653. 

83. Ky.—^Walker v. Hester, 198 S.W. 
912, 178 Ky. 342. 

22 C.J. p 1062 note 89. 

84. U.S.—General Motors Accept- 
ance Corporation v. American Ina 
Co., C.C.A.Fla., 60 F.2d 803, cer¬ 
tiorari denied American Ins. Co. v. 
General Motors Acceptance Corpo¬ 
ration, 62 S.Ct. 130, 284 U.S. 676. 76 
L.Ed. 671. 

Neb.—^Dold v. Munsor, 186 N.W. 353, 
107 Neb. 601. 

Tex.—^Woodmen of the World Life 
Ins. Soc. V. Sosebee, Civ.App., 144 
S.W.2d 308, error granted. 

22 C.J. p 1062 note 90. 

Talldity of suhpoena 

Regardless of whether subpoena 
calling for certaln documents was 
good or bad, receiving secondary evi¬ 
dence of thelr contents was proper 
where party denied he had posses¬ 
sion of them.—Bollln v. Fohl, 206 N. 
W. 495, 232 Mlch. 668. 

85^ U.S.—Heller v. U. S.. C.C.A.S. 
C., 104 F.2d ^46, 448, citing Cor¬ 
pus 
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of it. It has been held that the samc resuit follows 
a denial of the existence of the instrument.8® 

A valid notice once given need not be repeated 
at subsequent terms of court,^^ or on the retrial of 
the case,®^ or on a mere change in the title of the 
action.*® 

Docutnent constituting a notice. It is almost uni- 
versally held that where the instrument, the con- 
tents of which are to be proved, is itself a notice, 
notice to produce it is not a prerequisite to the ad- 
mission of secondary evidence; but the contents of 
the document may be proved by a copy or by paro! 
or, of course, by a duplicate original.^® Where a 
statute requires a written notice or notice and de- 
mand to be served on a party as a prerequisite to 
an action against him, it is held that notice to pro¬ 
duce these writings is not necessary before second¬ 
ary evidence of their contents can be admitted.^1 
However, there is some support for the view that 


a notice to produce is necessary even though the 
paper in question is itself a notice,^2 at least where 
the notice is a prerequisite to the intcrposition of a 
defense on which the party seeking to show the con¬ 
tents thercof relies.^® WTicre the fact necessary to 
be proved is the mere mailing of a notice, and not 
the contents thercof, proof of mailing is admissible 
without Service of a notice to produce,^* 

Evasion of notice, Evidence that the party in 
possession of an original document has evaded the 
Service of notice to produce it and has avoided the 
production of the document has been held sufficient 
to dispense with actual Service of the notice.®® 

Instruments cxccutcd in duplicate, Although the 
contrary has been held,®® as a general rule notice 
to produce is not a prerequisite to the introduction 
of a duplicate original as evidence.®*^ It has been 
held, however, that if the party seeking to show 


Ala.—Sorrell v. Scheuer, 96 So. 216, 
209 Ala. 268. 

Ariz.—^Pawley v. Plrst Nat. Bank, 256 
P. 507, 32 Ariz. 135. 

Idaho.—^American Surety Co. of New 
York V. Blake, 27 P.2d 972, 64 Ida¬ 
ho 1, 91 A.L.rL 158. 

Ill.-~First Nat Bank & Tnist Co. 
of B^alamazoo, Mich., v. Klrahbaum, 
263 111.App. 637. 

Ind.—Meridian Mut Pire Ins. Co. v. 
Sapkaris, 145 N.B. 784, 82 Ind.App. 
272. 

Md.—^Isaacs v. Williams, 129 A. 895, 
149 Md. 19. 

Mo.—Mercantile Trust Co. v, Pauld- 
ingr Stave Co., App., 210 S.W. 438. 
N.J.—^Feingold v. Nerwich Union In- 
demnity Co., 190 A. 311, 117 N.J. 
Law 641—Preli v. Slaff, 172 A. 734, 
12 N.J.Misc. 604. 

Contra Klein v. Handler, 137 A. 833. 
5 NJ.MIsc. 662. 

Or.—Michelin Tire Co. of Califomla 
V. Williams, 293 P. 938, 135 Or. 
158. 

Pa—^Abercrombie v. Bailey, 190 A. 

725, 326 Pa. 65. 

22 C.J. p 1062 notes 91, 92. 

861. Ala.—Liberty Life Assur. Soc. 
V. Woodard, 121 So. 30, 219 Ala. 
24. 

Kan.—Bertenshaw v. Laney, 94 P- 
806, 77 Kan. 497. 

Neb.—Dold v. Munsor. 186 N.W. 863, 
107 Neb. 601. 

Or.—^Michelin Tire Co. of California 
V. Williams, 293 P. 938, 136 Or. 
158. 

Xn SOnnesota 

(1) The nile of the text has been 
followed.—Vought v. Porter, 217 N, 
W. 362, 173 Mmn, 302. 

(2) There Is also authorlty for the 
vlew that such a denial does not dis¬ 
pense with the necesslty for a notice 
to produce.—Clary v. 0*Shea, 76 N. 


W. 115, 72 Minn. 106, 108, 71 Am.S.R. 
466. 

22 C.J. p 1062 note 94. 

87- Ala.—Speer v. Lancaster-John- 
son Lumber Co., 108 So. 746, 214 
Ala 688. 

88. Utah.—Van Leeuwen v. Huffak- 
er, 6 P.2d 714, 78 Utah 621. 

89. Mo.—Church v, Chicago & A 
R. Co.. 23 aw. 1056, 119 Mo. 203. 

30 CJ. p 1023 note 10 ta]. 

90. U.S.—Lindenberger v. Beall, 1>. 
C., 6 Wheat 104, 5 LuBd. 216. 

22 C.J. p 1062 note 97. 

IFotioe of dishonor of sote 

U.S.—^Lindenberger v. Beall, supra. 

8 C.J. p 1040 note 20. 

Instminent held not is, nature of 
notice 

Ga—^Ward-Truitt Co. v. Nicholson, 
99 S.B. 153, 23 QaApp. 672. 

91. lowa—^Brentner v. Chicago, M. 
& St P. R. Co., 12 N.W. 615, 53 
lowa 625. 

22 C.J. p 1068 note 98. 

92- Ga—Liathrop v- Mitchell, 47 Ga 
610. 

22 C.J. p 1063 note 99. 

Votlee of of lose under In¬ 

surance policy. 

Mont.—^Parham v. Chicago, M. & St 
P. Ry. Co.. 189 P. 227, 67 Mont 492. 

—Krupit v, National Liberty 
Ins. Co. of America, 192 N.Y.S. 341. 
Tenn.—^Metropolitan Life Ins. Co. v. 
Walton, 83 S.W.2d 274, 19 Tenn. 
App. 59. 

BPotice of dishonor of note 
Ark.—Jones v. Robinson, 11 Ark. 501, 
61 Am.D. 212, 

Notloe of lapse of poliey 
N.J.—Ciccone v. Colonlal Life Ina 
Co. of America, 164 A 444, 110 N 
J.Law 276. 


Notioe of snrrendex of leased 
premises.—^Klein v. Handler, 137 A. 
833, 5 N.J.Misc. 662. 

93- Ala—Peterman v. Southern Cot- 
ton Oil Co., 73 So. 991, 15 AlaApp. 
491. 

22 C.J. p 1063 note 1, 

94c. Ala—Collins v. Alabama Great 
Southern H. Co«, 16 So. 140, 104 
Ala 390. 

95. Ark.—Bright v. Pennywlt 21 
Ark. 130. 

96. Tex.—Pire Ase'n of Philadel¬ 
phia V. Da Camara, Clv.App., S5 
S.W.2d 338. 

esarbon copy 

Tex-—Maurltz v. Schwlnd, Civ.App., 
101 S.W.2d 1085, error dismissed. 

97. U.S.—^Maryland Casualty Co. v. 
Simmons, C.C.A.Ga., 2 F.2d 29, cer 
tiorari denied 45 S.Ct 226, 266 U. 
S. 634, 69 L.Bd. 480. 

Ala.—Smith v. Sharp, 98 So. 666, 210 
Ala 587—Sandlln v, Anders, 88 So. 
560, 205 Ala 453. 

Ga.—M a rtin & Lanier Paint Co. v. 
Daniela 108 S.B. 246, 27 GaApp. 
302—City of Gainesvllle v. White, 
107 S.B. 571, 27 GaApp. 16. 

Idaho.—^American Surety Co. of New 
York V. Blake. 27 P.2d 972, 54 Ida¬ 
ho 1, 91 A.L.R. 163. 

Ind.—^'^atts V. Geiael, 194 N.B. 502, 
100 Ind.App. 92- 

Ky.—^Davis v. Williams Bros. Const. 

Co., 269 S.W, 289, 207 Ky. 404. 
Minn.—Piscor v. Village of Hibbing, 
211 N.W. 952, 169 Mina 478. 

Mo.—^Mercantile Trust Co. v. Pauld- 
Ing Stave Co., App., 210 S.W. 438. 
N.Y.—Krell v, Tucker, 204 N.Y.S. 
307. 

N.C.—^Liberty Chalr Co. v. Crawford, 
137 S.E. 677, 193 N.C. 631, 61 AL. 
R. 1496—Standard Sand & Gravel 
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the contcnts of thc paper has lost his copy he can- 
not provc thc contcnts thereof by parol without 
taking any steps to cause his advcrsary to produce 
thc duplicate copy in his possession,^*® although 
thcre is authority for the contrary view.®® Where 
part of one copy has bcen destro 3 'ed, notice to the 
adverse party to produce thc other original is a 
prerequisite to the rcception of parol evidence as 
to the contcnts of the destroyed part.^ 

Where a paper aUeged io he mutilated is produced 
voluntarily, on request of counsei, the fact that no 
notice to produce was given will not preclude the 
reception of secondary evidence of the contents of 
the part alleged to have been destroyed.^ 

Where both parties have copies of a lost insiru- 
ment one party may introduce his copy in evidence 
without serving on his adversary a notice requiring 
the latter to produce his own copy.® 

§ 845. — SufiBciency of Notice 

The sufficfency of a notice to produce a writlng Is a 
prellminary questlon of fact for the trial court whose 
determlnation wfll generaily not be disturbed. 

The sufficiency of a notice to produce a written 
instrument as a preliminary to the reception of sec¬ 
ondary evidence depends largely on the circum- 
stances of the particular case,^ and presents a pre¬ 
liminary question of fact for the trial court, whose 
determination will generaily not be disturbed on 


32 C.J.S, 

appeal, except in a plain instance of injury through 
an improper exercise of discretion.® 

A notice to produce documents should describe 
the desired papers with sufficient accuracy to en- 
able the party notified to understand what writings 
are required,® and a notice to produce certain doc¬ 
uments described therein is not sufficient to war- 
rant the introduction of secondary evidence of oth¬ 
er documents than those mentioned in the noticej 
It is not, however, necessary that the notice should 
describe the documents with perfect accuracy, but 
it is sufficient if so framed with regard to the sub- 
ject matter to which the documents relate, or oth- 
erwise, that the party notified cannot doubt what 
papers are meant.® A notice to produce a certain 
letter, described as inclosed in an envelope, suffi- 
ciently indicates an intention to call for the enve¬ 
lope as well as the inclosure.® 

Necessity of writing. As a general rule a notice 
to produce when given before trial and as a pre¬ 
liminary preparation therefor should be in writ- 
ingjio but a notice given at the trial need not be 
in writing,^^ 

Notice embodied in pleadings. A formal notice 
to produce may properly be embodied in,l® or at- 
tached to,^® a pleading served on a party. 

Agreement to produce as notice. An agreement 
between opposing counsei in open court that de¬ 
fendant would without notice produce before the 
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Corporation v. McClay, 131 S.R 
754, 191 N.C. 313. 

OkL—^Ansflo-Tezas Oil Co. v. Man- 
att 26S P. 740, 125 Okl. 92—U. S. 
Fire Ins. Co. of City of New York 

V. L. C. Adam Mercantile Co., 245 
P. 885. 117 Okl. 73. 

W. Va.—G. Elias & Bro. v. Boone 
Timber Co., 102 S.EL 488, 86 W.Va. 
508. 

22 C.J. p 1061 note 78. 

Duplicate orisrinal as primary evi¬ 
dence see supra 4 821. 

Cazbon, copy keld not dniOieate ozig’- 

Ga.—^Ward-Tniitt Co, v. Nicholson, 
99 S.B. 153, 23 Ga.App. 672. 

90. Pia.—^Norrls v. Billinxsley, 87 
So. 564, 48 Fla. 102. 

99, Ind.—Pittsbursrh, C., C. & St. Li. 
R. Co. V. Brown, 97 NJB. 146, 98 N. 
m 626, 178 Ind. 11, 31. 

22 C.J. p 1061 note 80. 

X. lowa.—Carper v. Ridpath, 149 N. 

W. 841, 168 lowa 22. 

flL lowa.—^Bell V. Chicasro, B. & Q. 
R. Co., 20 N.W. 456, 64 lowa 321. 

& Ind.—^Pittsburgh, C,, C. & St. L. 
R. Co. V, Brown, 97 N.PI 146, 98 

N.B. 625, 178 Ind. 11. 

^ Tex.—Woodmen of the World 


Life Ins. Soc. v. Sosebee, Clv.App., 
144 S.W.2d 803, error granted. 
W.Va.—Waddell v. Trowbridgre» 119 
S.B, 290, 94 W.Va. 482. 

5. Miss.—-.^tna Life Ins. Co. v. 
Thomas, 144 So. 50, 52, 166 Miss. 
53, citinsr Corpus Jnrls, and sug- 
gestlon of error overruled 146 So. 
134, 166 Miss. 53. 

22 C.J. p 1064 note 8. 

Bxror hdd not gxonnd for revorsal 
Teae.—^Boaz v. Ledenham, Clv-App., 63 

5. W.2d 335. 

0- Ga.—^Rinsrwald v. J. R. Watkins 
Medical Co., 111 S.B. 83, 28 Ga. 
App. 298. 

Tex.—Stockwell v, Snyder, Civ.App., 
51 S.W.2d 812, reversed on other 
STOunds 84 S.W.2d 705, 126 Teae. 

6 . 

22 C.J. p 1063 note 4. 

7. U.S.—^In re Touroveta Home & 
Foreign Trade Co., C,C.A.N.Y., 297 
F. 723. 

Teae.—Theis v. Curtis, CivA^pp., 33 S. 
W.2d 754. 

22 C.J. p 1063 note 5. 

Hotloe to pzodnoe a oopy of a doc- 
ument is insufficlent to require the 
produetion of the orisrinal.—Avant v. 
Avant. 92 So. 651, 207 Ala. 409. 
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0. Cal.—^Burke v. Table Mountaln 
Water Co., 12 Cal. 403. 

22 C.J. p 1068 note 6. 

XTotloe held sufficient 
Ala.—^Allen v. Southern Coal & Coke 
Co., 87 So. 562, 205 Ala. 333. 

Miss.—AEtna Life Ins. Co, v. Thom- 
as, 144 So. 50, 166 Miss. 53, sug- 
Srestion of error overruled 146 So. 
134, 166 Miss. 53. 

S.C.—-Southern Cotton Oil Co. v. 
Schafer Co., 138 S.E. 882, 140 S.C. 
445. 

22 C.J. p 1063 note 6 [b]. 

9. U.S.—TJ. S. V. Duff, aC.N.T., 6 

P. 45. 19 Blatchf. 9. 

10. 111.—Cummlngrs v. McEUnney, 6 
111. 59. 

22 C.J. p 1064 note 9. 

11. Vexbal notice at meetlng* before 
referee has been held suffielent.— 
Kerr v. McQuire, 28 N.T. 446, 28 
How.Pr. 27. 

12. Teae.—Casualty Reclprocal Bx- 
chansre v. Berry, Civ.App., 90 S.W. 
2d 595, error refused. 

Nature of action or pleadin^s as 
puttlnsr party on notice see supra 
5 844. 

13. Ala.—Allen v. Southern Coal & 
Coke Co., 87 So. 562, 205 Ala. 363. 
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trial all documents in his possession or under his 
control, relating to the case, is equivalent to notice 
to produce them.i* 

§ 846. -To Whom Notice Given 

Notice to produce a paper may be given elther to 
the real party in Interest or his attorney of record, but 
Service on a person who does not have or never had the 
paper In his possession or control Is nugatory. 

Notice to produce a paper as a preliminary to the 
admission of secondary evidence may be given, 
sometimes by reason of statute, either to the real 
party in interest or to his attorney of record.^5 
However, in order for Service on an attorney to be 
effective, he must hold the paper as attorney for a 
party to the cause; the f act that the paper is in his 
possession is insufficient if he holds it as attorney 
for a stranger.l® Service of notice on a person 
who does not have or never had the instrument in 
his possession or control is nugatory. 

On the death of a tmstee, the title deed of the 
trust estate devolves on his personal representative, 
and a notice to produce it, given to one of the ces- 
tuis que trust is not of itself sufficient to authorize 
the admission of secondary evidence.i^ The proper 
custodian of a canceled mortgage is the mortgagor, 
and of an outstanding uncanceled mortgage is the 
mortgagee; and where it appears that due notice 
has been served on the mortgagee to produce the 
original mortgage, and that the mortgagor resides 


beyond the jurisdiction of the court, a sufficient 
foundation is laid to admit as secondary evidence a 
properly certified copy of the mortgage.i® 

§ 847. -Time for Service of Notice 

Notice to produce a document must be given in suf. 
flcient time to enable a party by the exercise of reason- 
abie dillgence to produce the document. 

Notice to produce a document as a preliminary to 
the admission of secondary evidence must be timely 
served.20 No comprehensive rulc can be laid down 
as to whether or not notice was timely served, but 
each case must be determined largely on its peculiar 
facts, especially with regard to the accessibility of 
the document.2l The most that can be said is that 
the notice must be given in sufficient time to enable 
the party by the exercise of reasonable diligence, 
under the circumstances, to procure and produce 
the writings desired.^^ If it was impossible to pro¬ 
cure the document between the time of giving notice 
and the time of the trial, this fact should be made 
to appear.23 

Notice at trial, Notice given or demand made 
during the trial is generally sufficient where the doc¬ 
ument is in the possession of the adverse party or 
his attorney at the trial and is in court,2^ or where 
the paper, although not actually in court, is so near 
that it can be speedily obtained.25 Likewise, where 
the circumstances of the case are such that the doc- 


14. Ind.—^Duringer v. Moschino, 93 
Ind. 495. 

15. Ala.—Simington y. Kent, 8 AJla. 
691. 

22 CJ. p 1064 note 18. 

Service oa presldent of corpora, 
tton is sufficient.—City Nat. Bank of 
Bowie V. Southern Casualty Co., Tex. 
Civ.App., 33 S.W.2d 830. 

£ettex wrltteSL to party’! agent 
Vehere defendant had not kept a 
copy of the letter written by him to 
a commerclal agency, the agent of 
plaintifl, it was sufficient for him 
to given notice to produce the letter 
to plalntiff^s attorney, wlthout giv¬ 
ing any to the agency, whlch was 
not a party.—Rheinstein Dry Goods 
Co. V. McDougall, 62 S.B. 1085, 149 
N.C. 252. 

16. Me.—Baker v. Pike, 33 Me. 213. 

17. Mont—Wilson v. Davis, 103 P. 
2d 149, 110 Mont. 366. 

N.T.—Herman v. Heller, 172 N.T.S. 
474. 

Or.—Toomey v. Casey, 160 P. 683, 
82 Or. 71. 

Tex,—Theis v. Curta, Civ.App., 38 
S.W.2d 764—Southern Surety Co. 
V, Eoff, Civ.App., 22 S.W.2d 964— 
American Surety Co. of New Tork 
V. State. ClT.App., 277 S.W. 790. 


TTtah.—Van Leeuwen v. Huflaker, 5 
P.2d 714, 78 Utah 621. 

22 aj. p 1064 note 16. 

18. Ala.—^Powell v. Rnox, 16 Ala. 
364. 

19- Ga.—Slms v. Scheussler, 68 S. 

I B. 693, 2 Ga.App. 466. 

Iso. N.C.—^Mahoney-Jones Co, v. Os- 
! horne, 127 S.B. 633, 189 N.C. 446. 

21. 111.—Barto v. Kellogg, 124 N. 
E. 633, 289 111. 528—Pittsburgh, C. 
C. & St. U Ry. Co. V. Gage, 121 N. 
E. 582, 286 111. 213. 

Tex—Woodmen of the World Life 
Ins. Soc. V. Sosehee, Civ.App., 144 
S.W.2d 308, error granted. 

22 aJ. p 1064 note 20. 

Party liviiig In anoiher town 

Generally, if a party dwells in an- 
other town than that in which a 
trial is had, Service on him of notice 
to produce papers at the place where 
the trial is had, or after he has left 
horne to attend court. Is not suffi¬ 
cient.—Mahoney-Jones Co. v. Os- 
bome, 127 S.B. 683, 189 N.C. 446— 
Sermona v. Allen, 113 S.E. 606, 184 
N.C. 127—22 CmJ. p 1066 note 23 [a], 
irotioes held sumdent 
IlL—Pittsburgh, C, C. & St, Lu By. 
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Co. Y. Gage. 121 N.B, 682, 286 RL 
213. 

22 C.J. p 1065 note 22. 

ITotlces held Isuraficient 
N.C.—Beard v. Southern R. Co., 56 
S.B. 505, 143 N.C. 136. 

22 C.J. p 1066 note 23. 

2SL 111.—Pittsburgh. C., C. & St L. 
Ry. Co. V. Gage, 121 N.B. 582, 286 
111. 213. 

22 C.J. p 1064 note 20. 

BeasosiaUe time wlthin wliioh to 
produoe the document should be giv¬ 
en.—^Miller v. Cullifer, 132 So. 327, 
169 Miss. 712. 

83. 111.—Cody V. Hough, 20 111. 43. 
22 C.J. p 1066 note 21. 

24. U.S.—General Motors Accept- 
ance Corporation v. American Ins. 
Co., C.C.A.Fla., 50 F.2d 803, cer¬ 
tiorari denied American Ins. Co. v. 
General Motors Acceptance Corpo¬ 
ration, 52 3.Ct. 130, 284 U.S. 676, 
76 L-Bd. 671. 

Tex—Woodmen of the World Life 
Ins. Soc. V. Sosebee, CivA.pp., 144 
S.W.2d 308, error granted. 

22 C.J. p 1066 note 27. 

25. Ala.—Standard Acc. Ins. Co. of 
Betroit Mich., v. Hoehn, 110 So. 7, 
215 Ala. 10». 
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ument may he fairly presumed to be in the posscs- 
sioii of thc adverse party at the trial, and the want 
of a notice to produce it couid work no surprise on 
him and couid not prejudice his rights, notice be- 
fore the trial is not a prerequisite to the introduc- 
tion of secondary evidence.-® Thus notice at the 
trial is sufficient where the papers are the subject 
of the action or defcnse.27 

If thc paper is not showTi to be in court or readily 
procurable by the party who is supposed to have it, 
notice at the trial is not sufficient,"* uniess the party 
denies the existence of the paper or that it is in his 
possession or under his controL-^ 

Notice on nonjudicial day\ It has been held that 
a notice to produce a document is good, although 
given on a nonjudicial day.*® 

Notice io produce on thc iridi of the cause is suf¬ 
ficient whenever the cause comes on for trial; a de- 
lay or continuance does not necessitate a new no- 
tice.*i 

§ 848. — Proof of Service of Notice 

Whether or not a notice to produce a document was 
served on a party Is for the trial court to determine on 
the basis of the evidence properly adduced. 

The issue as to whether or not a notice to pro¬ 
duce a document was served on a party is for the 
trial court to determine*^ on the basis of the evi¬ 


dence properly adduced.** The sufficiency of the 
proof of Service is addressed to the court’s sound 
discretion.*^ The mere statement of counsel to 
the court that he served such a notice has been held 
insufficient.** 

§ 849. -Waiver of Notice or of Objec- 

tions to Its Sufl&ciency 

The right to a notice to produce a writlng and ob- 
Jections to the sufficiency of the notice may be waived, 

The right of a person to require a notice to pro¬ 
duce documents in his possession before the intro- 
duction of secondary evidence of their contents may 
be waived by him.** Likewise he may waive objec- 
tion for insufficient description of the documents,*7 
or because of Service too short a time before trial.®* 

The actual production of the documents or a vol- 
untary offer to produce them will amount to a waiv¬ 
er.** 

§ 850. Proof as to Correetness of Copy 

Where the secondary evidence otfered is a writing 
purporting to be a copy of an original document it must 
be shown to be a true copy, aithough minor discrepancies 
will be tolerated. 

Where the secondary evidence offered is a writ- 
ing purporting to be a copy of an original docu¬ 
ment, it must be shown that the writing is in fact a 
true copy,aithough minor discrepancies will be 


W.Va.—Waddell v. Trowbridge, 119 
S.R 290, 94 W.Ya. 482. 

22 C.J. p 1065 note 28. 

26. WIs.—^Barker v. Barker, 14 WIs, 
181. 

22 C.J. p 1065 note 29. 

27. IIL—^Maxey-Barton Organ Co. v. 
Glen Blds:. Corporation, 189 N.SL 
326, 355 111. 228, 95 A.I..R. 321. 

22 C.J. p 1065 note 31. 

28l K.X—Ciccone t. Colonia! Life 
Ina. Co. of America, 164 A. 444, 

445, 110 N.J.Law 276, citlngr Cor- 
pu JtuA», 

S.C.—^Ancrum v. State Hlshway De¬ 
partment, 161 8.B. 98, 162 S.a 504. 
W.Va.—^Waddell v. Trowbrldge, 119 
S.B. 290, 94 W.Va. 482. 

22 C.J. P 1066 note 32. 

29. N.J,—Ciccone v. Colonial Life 
Ina. Co. of America, 164 A. 444, 

446, 110 N.J.Law 276, citlngT Oor- 
pva Joxia. 

Ter.—^Woodmen of the World Life 
Ina. Soc. V. Sosebee, Civ.App., 144 
S.W.2d 308, error refused. 

22 C.J. p 1066 note 33. 

Denlal of possession as dispensing 
with necessity of notice see supra 
S 844. 

aOL Or,—Sugar Pine Lumber Co. v. 
Garrett, 42 P. 129, 28 Or. 168. 


31> N.Y.—Wilson v. Gale, 4 Wend. 
623. 

I 22 C.J. p 1065 note 26. 

I 

|32. SCt for juxy 

i Tex.—^Erapire Gaa & Puel Co. v. 
Pendar, Civ.App., 244 S.W. 184. 

; 33. Proof hy aflldavit 

It is irregular to prove by affldavit 
! the Service of a notice to produce 
I documents, the proper mode of proof 
ibeing the ezaminatlon of witnesses 
at the trial.—^Willard v. Germer, 3 
N.T.Super. 50. 

34. Mo.—^Moore v. Washington Life 
& Accident Ins. Co., App., 58 S.W. 
2d 763. 

Shexiirs retum 

A sherlfTs return “exeeuted by de- 
; llvering a copy'* indorsed on a notice 
to produce papers is sufficient, slnce 
it Implies a delivery to each person 
to whom the notice is addressed.— 
McDonald v. Carson, 94 N.C. 497. 

35. 111.—Landt v. McCullough, 69 
N.E. 107, 206 111. 214, reversing 103 
111.App. 668. 

Or.—Oregon Art Tile Co. v, Hegele 
Co., 164 P. 548, 84 Or. 82. 

36. WIs.—Kalk v. Fielding, 7 N.W. 
296, 50 Wis. 339. 

22 CXX p 1066 note 36. 
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37. Miss.—^Lockhart v. Camfield, 48 
Mlss. 470. 

22 C.J. p 1066 note 37. 

38. N.Y.—Willard v. Germer, 3 N.Y. 
Super. 50. 

39. Me.—Dwinell v. Larrabee, 88 
Me. 464. 

22 C.J. p 1066 note 39. 

40. U.S.—^^tna Ins. Co. of Hart¬ 
ford, Conn., V. Taylor, C.C.A.Ga., 
86 P.2d 226—New York & Cuba 
Mali S. S. Co. V. Continental Ins. 
Co. of City of New York, D.C.N.T., 

32 P.Supp. 261, reversed on other 
grounds, C.C.A., 117 F.2d 404—U. 
S. V. Aluminum Co. of America, D. 
C.N.Y.. 1 F.R.D. 1. 

Ala.—^Polytinsky v. Sharpe, 100 So. 
750, 211 Ala. 510. 

Ark.—Martin v. Duke, 246 S.W. 173, 
156 Ark. 54. 

Cal.—Saecker v. Cohn, 179 P. 890, 
180 Cal. 151—Hyan v. Vawter, 21 
P.2d 990, 131 CaLApp. 722. 

Ga.—^Trice v. Adams, 126 S.B. 878, 

33 Ga.App. 257. 

111.—Kibbat v. Clokey, 263 IlLApp, 
410. 

Ind.—^Hottenstein v. Hottensteln, 133 
N.E. 489, 191 Ind. 460. 

La,—Johnson v. District Grand 
Lodge No. 21, Grand United Order 
of Odd Fellows of Louisiana, App., 
149 So. 145. 
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tolerated.^^ 

The usual mode of proving the correctness 
of a copy is by the testimony of a person who 
has compared the copy with the original and 
found it to be correct.'*^ jn such case it is not nec- 
essary that the witness should have actually read the 
original, but it is sufficient that the original was 
read to him by another person while he read the 
copy and found that it corresponded with what was 
read to hiin.'^^ Where the person who made the 
original, a short time thereafter made a copy by 
writing down at the dictation of another reading 
from 5ie original, and he testified that the copy was 
a true and correct one to the best of his knowledge 


and belief, and it did not appear that the testimony 
of the person who read from the original could be 
obtained, it was held that the copy was admissible, 
although the witness did not compare it with the 
original with his own cyes.**** Where the copy was 
written by one person while another read from the 
original, and was then compared by a second read¬ 
ing by the same person, foliowed by the writer, this 
v^ras held sufficient to show correctness of the copy, 
without showing that in making the comparison the 
writer held the original and the reader the copy-^® 
Testimony of the person wffio made the copy is not 
essential to prove its correctness, but this may be 


Md.—American Fidellty Co. of Mont- 
peller, Vt., v. State, 109 A. 99, 
136 Md. S26. 

Mo.— Scnvner v. American Car & 
Foundry Co., 50 S.W.2d 1001, 1009, 
330 Mo. 408, auoting: Coxpns Otuda 
—Jenkins v. Jenkins, 260 S.W. 111, 
303 Mo. 818. 

Or.—^Enyart v, Merrick, 34 P.2d 629, 
148 Or. 321. 

Pa.—In re Ross* Estate, 167 A. 365, 
312 Pa. 36—Cohen v. Boslover 
Benedcial Ass*n, 176 A. 30, 116 Pa. 
Super. 56. 

R, I.—Cook V. Greenlaw, 19 A-2d 8. 

S. C.—^Bank v. North Carolina Mut. 
Life Ins. Co., 195 S.E. 649, 186 S. 
C. 394—^Pryor v. Atlanta-Charlotte 
Airlme Ry. Co., 184 S.E. 137, 179 
S,C. 423. 

Tex—^Arkansas Road Const. Co. v. 
Thomas & Ratliff, Civ.App., 245 S, 
W. 743—^In re McLaren^s Estate, 
Civ.App., 221 S.W. 1045. 

22 C.J. p 1066 note 40. 

Fhotostatio oopy of a document Is 
admissible only on proof that it is 
an exact copy of the original. 

U. S.—U. S. V. Braden, C.C.A.Tenn., 
92 F.2d 682. 

N.J.—^Pan American Securlties Cor¬ 
poration of New York v. Pried, 
Krupp Aktiengesellschaft, 198 A. 
770, 16 N.J.MISC. 225. 

N,T.—^Mlller v. Insurance Co. of 
North America, 202 N.T.S. 295. 

Public seoords 

(1) A copy of a public record in 
order to be admissible must be 
shown to be a true copy.—^Housman 

V. Geiman, 262 N.W. 857, 62 S.D. 
310. 

(2) A duly authorlzed public rec¬ 
ord of a private document is pre- 
sumed to be a true and correct copy 
of the original.—^Foamite-Chllds 
Corporation v. Pyrene Mfg. Co., D.C. 
Del., 288 F. 416. 

Agreement of parties dispenses 
with necessity of authentication of 
copy.—Clark v. Fergerson, 20 S.W. 
3d 1013, 231 Ky. 36. 


Admlsslon of testimony of persoti 
oertifylng oopy 

Testimony of justice, who certified 
purported copy of original process, 
that he issued original process and 
«iertifled copy without noticing that 
copy was not signed, is admissible. 
—^Haverty Fumiture Co. v. Thomp¬ 
son, 169 S.E. 213, 46 Ga.App. 739. 

Bvidenoe sufficient to i^w cor¬ 
rectness of purported copy. 

U.S.—^Bankers’ & Shippers' Ins. Co. 
of New York v. Murdock, C.C.A. 
Ark., 72 F.2d 292. 

Ala.—^Huckaby v. MeConnon & Co., 
105 So. 886, 213 Ala. 631. 

Ark,—Knight v. American Ins. Un¬ 
ion, 288 S.W. 395, 172 Ark. 303. 

Cal.—^Larimer v. Smith, 19 P.2d 825, 
130 CaLApp. 98. 

111.—Schneider v. Neubert, 326 111. 
App. 84. 

lowa.—Butman v. Christy, 198 N.W. 
314, 197 lowa 661. 

Kan.—Hewett v. Gott, 294 P. 897, 
132 Kan. 168. 

La.—^Thom v. Thom, 117 So. 750, 166 
La. 648. 

Mo.—Gosney v. Costigan, 33 S.'W'.2d 
947. 326 Mo. 1215. 

N.H.—^Richardson v, Boston & M. 
R. R., 117 A. 733, 80 N.H. 370. 

R. L—^Dawley r. Congdon, 106 A 393, 
42 R.I. 64. 

S. D.—^Huwe V. Moulton, 203 N.W. 
467, 48 S.D. 206, reversed on other 
grounds 211 N.W. 453, 60 S.D. 588. 

Tenn.—McDonald v. BaJdwln, App., 
148 S.W.2d 385. 

Tex,—Cochran v. William M. Rice 
Institute for Advancement of Lit- 
erature, Science and Art, Civ.App,. 
123 S.W.3d 359, error refused— 
Hanover Pire Ins. Co. v. Slaugh- 
ter, Civ.App., 111 S.W.2d 362— 
Houston & T. C. R. Co. v. Clement 
Grain Co., Civ.App., 295 S.W. 234— 
Hart V. Associated Oil Co., Civ. 
App., 261 S.W. 506, reversed on 
other grounds Associated Oll Co. 

V. Hart, Com.App., 277 S.W. 1043— 

W. T. Rawleigh Co. v. Lemon, Civ. 
App., 247 S.W. 683. 

Wash.—^In re Auritfs Estate, 27 P. 
2d 713, 175 Wash. 303—^Brown v. 
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Jones, 273 P. 194, 150 Waah. 449— 
Swingley v. Daniels, 212 P. 729, 
123 Wash. 409. 

22 C.J. p 1066 note 40 [ij. 

Bvidence not sufficient to show 
correctness of purported copy. 

111.—Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 111. 370. 

Kan.—Ritchie v. Metropolitan Life 
Ins. Co., 66 P.2d 622, 145 Kan. 525. 
Mo.—Johnson v. Wabash Ry. Co., 
App., 251 S.W. T19. 

Tenn.—Dushan v. Metropolitan Life 
Ins. Co., 14 Tenn.App. 422. 

22 C.J. p 1066 note 40 [JJ. 

41. Ga.—Roughton v. Houghton, 173 
S.B. 673, 178 Ga. 367—Trice v. 
Adams, 125 S.E. 878, 33 Ga.App. 
267. 

Mich.—^Baroda State Bank v. Peck, 
209 N.W. 827, 235 Mich. 542. 

OmUsion of signature ftom copy 

is not a fatal defect. 

Me,—Osher v. Prangedakis, 174 A 
264, 133 Me. 512. 

Md.—^Anderson v. Stewart, 70 A 228, 
108 Md. 340. 

Tex.—Hart v. Associated Oil Co., 
Civ.App., 261 S.W. 506, reversed 
on other grrounds Associated Oil 
Co. V, Hart, Com.App., 277 S.W. 
1043. 

42. Ark.—^Knight v. American Ins. 
Union, 288 S.W. 395, 172 Ark. 303. 

Kan.—Hewett v. Gott, 294 P. 897, 
132 Kan. 168. 

22 C.J. p 1066 note 40, p 1067 note 
41. 

Any person who has seen. original 
writing, and compared it with copy, 
is competent witness to prove au- 
thenticity of copy.—Brenner v. Lesh- 
er, 2 A2d 731, 332 Pa. 622. 

43. Pa.—^Krise v. Neason, 66 Pa. 
253. 

22 C.J. p 1067 note 42. 

44. Or.—Tenny v. Mulvaney, 9 Or. 
405. 

46. N.J.—Rice v. Rice, Ch., 25 A 
321. 

22 C.J. p 1067 note 44. 
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shown by any competent witness.'** 

A witness will not, however, bc permitted to tes¬ 
ti fy as to the correetness of a copy when he did not 
make the copy and has not compared it or verified 
it in any way except by his recollection of having 
seen or written the original a long time before.^* 
Mere proof of the handwriting of the copyist is in- 
sufficient,^® uniess the copy is a facsimile, as in the 
case of a letterpress copy, in which case the hand¬ 
writing of the copy is indisputably that of the per- 
son who wrote the originali® Where there is some 
cvidence introduced to show that the writing offered 
as a copy of the original is a true copy thereof, the 
writing is admissiblc and the question whether it is 
in fact a tnie copy is for the jury,50 although where 
the document is the foundation of the action more 
strietness in the proof is required than where the 
document is only collaterally involved.^i 


Affording opportunity io verify copy. An oppor- 
tunity to verify the correetness of the copy must, 
under some statutes, be afforded to the party 
against whom the copy is to be used.®^ 

Possession of original by adverse party. Where 
the adverse party has the original and may thus 
detect any incorreetness of the copy, striet proof 
of accuracy may be dispensed with,53 

Proving incorreetness of copy. Where a party in¬ 
troduces in evidence a certified copy of a public 
record, it has been held that he cannot show by 
parol that the copy is incorrect in any particular.^^ 
However, it is generally held that, where an orig¬ 
inal deed has been lost and a certified copy of the 
record thereof is introduced in evidence, it may be 
shown that the copy is not in fact a true copy,5B al¬ 
though it has been considered that the record itself 
must be produced.^® 


XX. PAEOL OR EXTErINSIO EVIDENOE AFFEOTING WRITINGS 

A. EN" GENERAXt 


§ 851. Rule Stated 

It Is a gene ra! rute that parol or extrinsic evidence Is 
not admissibie to ^d te, subtract from, vary, or con¬ 
tradici Judiclal or offlclair recorda or documents, or writ¬ 
ten Instruments which dlspose of property, or are con- 
tractual in nature and which are valid, complete, un- 
ambiguous, and unafPected by accident or mistake. This 
rule, which is known as the parol evidence rule, is one 
of substantive law and not merely one of evidence; and 
it obtains in equity as well as at law. 

It is a well established rule of the common law. 


which has been embodied in statutes in a number 
of States, that when any judgment of any court, or 
any other judicial or ofiicial proceeding, or any 
grant or other disgosition of property, or any con- 
tract, agreement, or undertaking has been reduced 
to writing, and is evidenced by a document or series 
of documents, the contents of such documents can¬ 
not be contradicted, altered, added to, or varied by 
parol or extrinsic evidence.57 This rule, which is 


40. 111.—Liombard v. Johnson, 7$ 
111. 599. 

Tenn.—^Terry v. Wood, 7 Baxt. 292. 

OoxreotiiMni of pbotogxapliio arepre- 
aentatloxi may be shown by any wit¬ 
ness who is competent to speak from 
personal observatlon and knowlediT^, 
and need not he made by the photo?- 
rapher whe took it.—Nebraska State 
Bank of Republican City v. Walker, 
198 K.W. 128, 111 Neb. 203. 

47. Ind.—Hottenstein v. Hotten- 
stein, 133 N.E. 489, 191 Ind. 460. 

N.J.—Wills v. McDole, 5 N.J. 
Ijaw 589. 

N.T.—^Brewster v. Countryman. 12 
Wend. 446. 

49. Mlnn.—Smltb v. Moorhead Mfff. 
Co., 23 Minn. 141. 

50, Mich.—Burrill v. Wilcox Lium- 
ber Co., 32 N.W. 824, 85 Mich. 571. 

Pa.—Pittsburgh & W. R. Co. v. Eq- 
uitable Heal Bstate Co., 88 Pittsb. 
LuJ. 417. 

22 CJ. p 1067 note 60. 

WhsCher wzltlBS’ is copy of copy 
Where a witness testifles of his 
OWR knowledsre that the paper is in 
fact a true copy of the oriirinal. It 


should be admitted; and the ques- 
tion whether the evidence shows it 
to be a copy of the origrinal or sim- 
ply a copy of a copy is for the Jury 
to determine.—Fowler v. Hoffman, 31 
Mich. 215. 

22 C.J. p 1067 note 49. 

61- Mo.—Scrivner v. American Car 

6 Foundry Co., 50 S.W.2d 1001, 
330 Mo. 408. 

N.J.—^Rice V. Rice, Ch., 25 A. 321. 
60. 111.—^Wyman v. Chlcairo, 98 N.E. 
266, 254 111. 202. 

53. Ind.—State Bank v. Ensmingrer, 

7 Blackf. 106. 

22 C.J. p 1067 note 53. 

64. lowa—Monk v. Corbin, 12 N.W. 
671, 68 lowa 603. i 

55. U.S.—Booth V. Tiernan, 111., 3 
S.Ct 122, 109 U.S. 205, 27 L.Ed. 
907. 

22 C.J. p 1067 note 56. 

66. Ga.—Georffia R. & Bankingr R. 

Co, V. Hamilton, 59 Ga 171. 

57. U.S.—In re Tomarchio, D.C.Mo., 
269 F. 400. 

Ala-—^Pieme v. Arata, 80 So. 811, 
202 Ala. 427. 
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Mo.—Hudler v. Mulier, 66 S.'W.2d 
419, 421, citlngr Coxpns Juris—Ger- 
man Bvangelical B. Church of Con¬ 
cordia V. Reith, 39 S.W.2d 1067, 
1064, 827 Mo. 1098, clting: Ooxpns 
JoxlB. 

Neb.—^Theno v. National Assur. Cor¬ 
poration, 276 N.W. 376, 377, 133 
Neb. 618, citingr Ooxpns Jnxis. 

Or.—Marks v. Twohy Bros. Co., 194 
P. 675, 679, 98 Or. 614, clting Oor- 
pns Jnxis. 

R.I.—^Euzolan v. Jaffa, 161 A 130, 
131, 52 R.I. 367, citlng: Ooxpns Ju¬ 
ris. 

Wyo.—Holly Sugar Corporation v. 
Fritzler, 296 P. 206, 215, 42 Wyo. 
446, citlng Ooxpns Jnxis. 

22 C.J. p 1070 note 34, 

Parol adtelssloiL 

(1) Party*s parol admission is In- 
admlssible to contradict documenta- 
ry proof or take place of existlng 
record evidence.—^Murphy v. Cralg, 
C.C.AArlz., 28 F.2d 963. 

(2) It Is inadmissible to prove or 
disprove written record tltle to re- 
alty.—CJlty of’ Oneida v. Drake, 232. 
N.T.S. 248, 133 Mlsc. 382. 
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Icnown and referred to as the parol evidence rule,58 
is commonly stated in briefer forin and narrower 
ternis to the effect that parol or extrinsic evidence 


§ 851 

is not admissible to aflfect, contradiet, vary, modify, 
add to, or subtract from a written instrument.^^ 
Another common statement, set out below in § 901, 


sa U.S.—^Bertels^n & Petersen En- 
gineeringr Co. v. U. S., C.C.A.M&SS.. 
60 P.2d 745, vacatinff, D.C., 49 F. 
2d 395—In re Tomarchio, 

269 F. 400. 

re Gaines’ Estate, 100 P.2cl 
1066, 15 Cal.2d 255, superseding, 
ApPm 92 P.2d 646—^Nourse v. Kov- 
acevich, App-i 109 P.2d 999—Gore 
Bin^anian, 85 P.2d 172, 29 Cal. 
App.2d 460—Foffler v. Purkiser, 16 
P.2d 306, 127 CaLApp. 564. 

_^Knabb v. Reconstruction Pi- 

nance Corporation, 197 So. 707— 
Milton V. Burton, 84 So. 147, 79 
Fla. 266. 

111 ._^Air Conditianinff Corporation v. 

Ronaker, 16 N.E.2d 153, 296 111. 
App. 221. 

lowa.—Graves v. Greenflel, 195 N.W. 
252, 196 lowa 696. 

Mass.—^Kesslen Shoe Co. v. Philadel¬ 
phia Fire & Marine Ins. Co., 3 N. 
E.2d 257, 295 Mass. 123. 

—Theno v. National Assur. Cor¬ 
poration, 276 N.W. 376, 133 Neb. 
618. 

jj.H.—Steinfleld v. Monadnock Mills, 
123 A 224, 81 N.H. 152. 
jT.y.—^Higgrs V. De Maziroff, 189 N. 
B. 565, 263 N.T. 473. 92 AL.R. 807, 
reverslnsr 262 N.Y.S. 974, 238 App. 
Div. 828, reargrument denied 263 
N.T.S. 944, 239 App.Div. 780—Trad- 
ers’ Nat Bank of Rochester v. 
Laskin, 144 N.E. 784, 238 N.T. 535, 
reversingr 201 N.Y.S. 728, 207 App. 
Div. 18, amendment of remittitur 
denied 147 N.E. 172, 239 N.T. 607 
—^Merchanfs Nat. Bank of Platts- 
burgh V. R. Prescott & Son, 249 
N.Y.S. 6, 139 Misc, 603, afflrmed 
267 N.T.S. 900, 286 App.Div. 878. 
reargument denied 268 N.Y.S. 1016, 
236 App.Div. 764. 

Okl.—^Investors Royalty Co. v. Lew- 
is, 91 P.2d 764, 185 Okl. 302. 

Pa.—Architectural Tile Co. v. Mc- 
Sorley, 166 A 913, 311 Pa. 299. 

R. I.—^Kuzoian v. JaffA 161 A 130, 
62 R.I. 367. 

S. D.—Janssen v. Tusha, 287 N.W. 
601, 66 S.D. 604. 

Tenn.—^McQulddy Printingr CJo. v. 
Hirsig, 134 S.W.2d 197, 28 Tenn. 
App. 434. 

Tex.—^Texas &. Pac. Ry. Co. v. Cas- 
saday, Clv.App., 148 S.W.2d 471, 
error dismissed, Judgment correct 
—^Williamson v. Diltz, Civ.App., 
101 S,W.2d 833, error dismissed 
—Tackett v. Cunningham, Civ. 
App., 91 S.W.2d 966. 

Utah.—Garrett v. Elllson, 72 P.2d 
449. 93 Utah 184, 129 AL.R. 666. 
Vt—F. 'n. Phillips Co. v. Gay’s Ex¬ 
press. 20 A2d 102, 112 Vt 49-0*- 
Brien v. Holden, 160 A 192, 104 
Vt 338. 

Wash.—McGregor v. First Farmers*- 
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Merchants' Bank & Tnist Co., 40 
P.2d 144, ISO Wash. 440—-Andfr- 
sonian Inv. Co. v. Wade, 184 P. 
327, 108 Wash. 373. 

Wis.—Tees v. Lee, 291 N.W. 792, 
234 Wis. 607. 

59. U.S.—Bemheimer v. First Nat. 
Bank, C.C.ACal., 78 P.2d 139, cer¬ 
tiorari denied 56 S.Ct 172, 296 U, 
S. 639, 80 Xi.Ed. 454—Kendrick v. 
Speck, C.C.AN.C., 67 F.2d 295—Dry 
Ice Corporation of America v. Jo- 
sephson, D.C,N.Y., 43 F.2d 408— 
The Jacob Luckenbach, D.C.La., 36 
F.2d 381—Brown v. New York Life 
Ins. Co., D.C.S.C., 22 F.Supp. 82, 
reversed on other grounds New 
York Life Ins. Co. v. Brown, 99 P. 
2d 199, certiorari denied Brown v. 
New York Life Ins. Co.. 59 S.Ct. 
487, 806 U.S. $38, 83 L.Ed, 1039. 
Ariz.—Cashion v. Bank of Arizona, 
245 P. 360, 30 Ariz. 172. 

Cal.—^In re Watterson's Estate, 20 P. 

2d 772, 130 CaLApp. 741. 

Colo.—^Bradley v. Blattman, 291 P. 
1034, 88 Colo. 58. 

D.C.—Llppincott v. Kerr, 40 P.2a 802. 
59 App.D.C. 290. 

Fla.—^Peplax Medicine Co. v. Tampa 
Drug Co., 102 So. 632, 88 Fla. 473. 
lowa.—Cox v. Pleisher Const Co., 
223 N.W. 5«1, 208 lowa 45S. 
Kan.—^Lamphear v. McLean, 10 P.2d 
$89, 135 Kan. 266. 

Me.—^Bar Harbor & Union River 
Power Co. v. Foundation Co., 149 
A 801, 129 Me. 81. 

Mass.—^Brooks v, Bennett, 177 N.E. 
685, 277 Mass. 8—^Downey v. Lev- 
enson, 142 N.E. 85, 247 Mass. 358. 
Mich.—Hanson v. Fletcher Auto 
Sales Co., 214 N.W. 187, 239 Mich. 
118. 

Minn.—^Taylor v. More, 263 N.W. 
537, 195 Mlnnu 448. 

Miss.—Jeffery v. Jeffery, 127 So. 296. 
157 Miss. 187. 

Mo.—State ex rei. W. L. Morrison 
Inv. Co. v. Trimble, 256 S.W. 171, 
301 Mo. 146, quashing certiorari 
Sandbrook v. W. L. Morrison Inv. 
Co., 239 S.W. 543, 209 Mo.App. 600 
—Samuel Haas Trimmed Hat Co. 
V. Service Ass*n, 297 S.W. 129, 222 
Mo.App. 307. 

jq-eb.—Theno v. National Assur. Cor¬ 
poration, ■ 276 N.W. 375, 377, 133 
Neb. 618, citing CJorpus Juris.. 

N.J.—Paruch v. Rasiewicz, 12 A.2d 
141, 124 N.J.Law 366—Trenton 

Banking: Co. v. Howard, Ch., 187 
A 669, afflrmed 187 A 575, 12X N. 
J.Eq. 8 5. 

N.T.—MeCarthy v. Krebs Pigment 
& Chemical Co., 194 N.T.S. 138, 118 
Misc. 566. 

N.C.—^Dawson v, Wright, 181 S.E 
264, 208 N.C. 418. 

S.C.—^Henderson v. Rice, 168 S.E. 
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258. 160 S.C. 307—Hart v. Harrl- 
son, 152 S.E. 17, 155 S.C. 147— 
Carter v. American Fruit Growerri, 
134 S.E. 292, 136 S.C 389. 

Tenn.—^Hammer v. American United 
Life Ins. Co., App., 141 S.W.2d 501. 
Tex.—South Texas Implement & Ma- 
chine Co. v. Anahuac Canal Co., 
Com.App., 280 S.W. 521, affirming 
South Texas Implement & Machin- 
ery Co. v. Anahuac Canal Co., Civ. 
App., 269 S.W. 1097—Texas & Pac. 
Ry. Co. V. Cassaday, Civ.App., 148 
S.W.2d 471, error dismissed, Judg- 
ment correct—^Daggett v. Wolff, 
Civ.App., 44 S.W.2d 1063—McGraw 
v. Merchants* & Planters* Nat 
Bank. Civ.App., 34 S.W.2d 633, er¬ 
ror refused. 

Utah.—Last Chance Ranch Co. v. 
Enckson, 25 P.2d 952, 82 Utah 475 
—^Penn Star Mining Co. v. Lyman. 
231 P. 107, 64 Utah 343—Hansen 
v. Greenleaf, 218 P. 969, 62 Utah 
168. 

Va.—^Jones v. Franklin, 168 S.E. 763, 
160 Va. 266—Mathieson Alkali 
Works v. Virginia Banner Coal 
Corporation, 136 S.E. 673, 147 Va- 
125. 

Wash.—^Webb McDonald Tractor & 
Bquipment Co. v. Coyle, 63 P.^d 
475, 188 Wash. 658—Clise v. Scott, 
38 P.2d 1019, 180 Wash. 207—Brew- 
ster District Unit v. Monroe, 200 
P. 841, 117 Wash. 21. 

Wis.—^Darllng & Co. v. Frank Car¬ 
ter Co., 242 N.W. 519, 208 Wis. 
222 . 

Seoled or tmsealed i&sfenimeiits 
The rule excluding parol evidence 
whxch varies or contradicts the terms 
of a written instrument, although it 
originated with reference to sealed 
Instruments, has been universally ex- 
tended to unsealed instruments also. 
—^Whitaker & Fowle v. Lane, 104 S. 
E. 262, 128 Va. 317, 11 A.L.R. 1157. 

Bxtrhisio uttexanoes 

(1) The parol evidence rule ex¬ 
cludes extrinsic utteraxices when it 
is sought to use those utterances 
for the purpose for whlch the writ- 
ing was made whlch has superseded 
them as the legal act—Garrett v. 
Elliaon, 72 P.2d 449, 93 Utah 184. 
129 A.L.R. 666. 

(2) The rule that parol evidence 
is not to be recelved to vary the 
terms of a written instrument ex¬ 
cludes all previous and contempora- 
neous declaratlons, conversations, 
and interlocutions of the parties. 
Okl.—W. T. Rawleigh Co, v. Cate, 

38 P.2d 940. 170 Okl. 38. 

W.Va.—^Watson v. Buckhannon River 
Coal Co.. 120 S.B. 390, 96 W.Va. 
164. 
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deals with thc most usual application of the rule, 
namely» its application to contracts. Furthermore, 
in vicw of the numerous imixjrtant limitations of, 
and exceptions to, the rule, which are stated and 
discusscd in §§ 929-1015 infra, the rule is some- 
times stated in terms which exclude the application 
of some of these limitations and exceptions. As 
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so stated, the rule is that paroi evidence is inadmis- 
sible to vary, alter, or contradict a written instru- 
ment where the instrument is complete, 6® unambig- 
uous,®i and valid ,®2 or there is no fraud, accident, 
or mistake, or claim or allegation thereof, in re- 
spect of the instrument,®^ 


sr^g-otiatioa* between parties be- 
fore fti^niniT written instrument can- 
not changr*; or \*itry its terms, such 
n*‘gotiations being merg-ed in writ- 
ing. 

Mich.—Xational Cash Register Co. v. 
Hosier, 232 N^.W. 177, 251 Midi. 
402. 

S.O.—Simon v. JEtna. Casualty & 
Surety Co., 148 S.E. «4S, 151 S.C. 
44. 

▲dmlsslQas are no more compe¬ 
tent than other evidence when of- 
fered for the purpoae of contradict- 
ing written Instruments.—Metropoli¬ 
tan Life Ins. Co- v. Hosan, C.C.A- 
111.. 63 F.2a 654. ! 

PzMnmptioxL j 

Written instrument Is presumably 
Intendcd to represent entire transac- 
tion on matters dealt with in wrli- 
ing, and paroi evidence as to sub- 
Ject or elements so covered is inad- 
missible. 

Mont.—Continental OIl Oo, v. Bell, 
21 P.2d 65, 94 Mont. 123—Hosch v. 
Howe, 16 P.2d 699, 92 Mont. 405. 
Pa,—Nelly v. Diskln, 173 A. 735, 113 
Pa.Super. 249, 

Xofarexioe from paroi evidence may 
not vary a written instrument, since 
paroi evidence may not.—Strlke v. 
White, 63 P.2d 600, 91 XJtah 170. 
ea. Fla.—Bond v. Hewitt, 149 So, 
606, 111 Flfiu 180—Florida Moss 
Products Co. V. City of Leesburg, 
112 So. 572, 93 Fla. 656. 

Ky.—^Eigelbach v. Roppel, 92 S.W.2d | 
764, 263 Ky. 604—Klrchdorfer v. j 
Watkins, 248 S.W. 251. 198 Ky. 69. 
Mich.—Gardner v. City Nat. Bank & 
Trust Co., 266 N.W. 687, 267 Mich. 
270 . 

Mlss.—Allen v. Allen, 168 So. 658, 
175 Miss. 735. 

Vt.—0*Brlen v. Holden, 160 A. 192, 
104 Vt. 338. 

6L Ark.—Reuter Milling Co. v. Mc- 
Kinney. 278 S.W. 963, 170 Ark, 84. 
Fla.—Bond v. Hewitt, 149 So. 606, 
111 Fla. 180—Florida Moss Prod¬ 
ucts Co. V. City of Leesburg, 112 
So. 572. 93 Fla. 656. 

La,—^McQueen v. Palmer, App., 166 
So. 264. 

Mich.—^Paul v. tlniversity Motor 
Sales Co„ 278 N.W. 714, 283 Mich. 
687—Glardner v. City Nat. Bank & 
Trust Co., 266 N.W. 687, 267 Mich. 
270. 

Misa.—Allen v. Allen, 168 So. 668, 
276 Miss. 736. 

N.J.—Collins Realty Co. v. Sale, 144 
A. 586, 104 N.J.Bq. 138—Platt v. 


Currie, 135 A. 308, 100 N.J.Ea. 543. 
Tex.—United North & South Oil Co. 

v. Tiller, Civ.App.. 283 S.W. 676. 
Utah.—Fox Pilm Corporation v. Og- 
den Theatre Co., 17 P.2d 294, 82 
Utah 279, 90 A.L.R. 1299. 

Vt.—0'Brien v. Holden, 160 A- 192, 
104 Vt. 338. 

Plaia, definite, and unaanhigiioTui 
wxLtten. Instroment 

U. S.—Lincoln Nat. Life Ins. Co. v. 
Bastlan, C.C.A.W.Va., 31 F.2d 869. 

Cal.—Shelley v. Hart. 297 P. 82, 112 
Cal.App. 231. 

lowa.—^Dunn v. Dunn, 268 N.W. 696, 
219 lowa 349—^Dolan v. Danbury 
State Bank, 223 N.W. 400, 207 

lowa 597. 

Okl.—Kllpatrick v. Plummer, 291 P. 
601, 145 Okl. 117. 

XnsrtromexLt oontaintng dear aaxd 
definite language 

N.Y.—Duffleld & Co. v. Bllsworth, 255 
N.T.S. 716, 143 Misc. 40. 

Plain. pxovlsioais 

Paroi evidence cannot be given ef- 
fect to vary or destroy plain provi- 
sions of written obligation.—^Tackett 

V. Cunningham, Tex.Civ.App., 91 S. 

W. 2d 965. 

X^tentlciiiL derlvable trom Instminesit 
Itself 

If intention of parties to written 
instrument can be gathered or de- 
rived from instrument, its terms 
cannot be contradicted or varled by 
paroi evidence.—^Moore v. Wooten, 
T€X.Com,App., 280 S.W. 742, revers- 
ing, Civ.App., 265 S.W. 210, and re- 
hearlng denled, Com.App., 283 S.W. 
153—^Mathews v. Myers, Tex.Civ. 
App„ 42 S,W.2d 1099. 

Presumption. 

Writlng, unless uncertain or am- 
biguous, is conclusively presumed to 
speak for itself,—^Fraters Glass & 
Paint Co. v. Southwestern Const. Co., 
254 P. 1097, 200 Cal. 688. 

62, U.S.—^Lighting Pixture Supply 
Co. V. Fidelity Union Flre Ins. Co., 
C.C.A.La., 66 F.2d 110, certiorari 
denled 52 S-Ct. 641, 286 U.S. 568, 
76 L.Bd. 1292—^Btna Forge & Bolt 
Co. V. Youngstown Sheet & Tube 
Co., C.C.A.Pa., 282 P. 786. 

111.—Linn v. Clark, 128 N.E. 824, 295 

111 . 22 . 

Ky.—Staverson v. Kentucky Utili¬ 
ties Co., 287 S.W. 890, 216 Ky. 809. 
Wash.—Smith v. Johnson, 98 P.2d 
312. 2 Wash.2d 351. 

Paroi evidence mle presupxioses 
existence of valid writing.—^Bell v. 
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Mulkey, Tex.Civ.App., 7 S.W.2d 115, 
afflrmed, Com.App., 16 S.W.2d 287. 
Genuine obligation 

A man cannot impeach his genuine 
written obligation by his own un- 
corroborated testimony.—Greer v. 
Miller-Buick, 63 York Leg.Rec., Pa., 
123. 

les. U.S.—^Harding v. Taubel, C.C.A 
Pa., 1 P.2d 614—Second Nat. Bank 
V. Columbia Trust Co., C.C.A.N.J., 
288 P. 17, 30 A.L.R. 1299—Etna 
Forge & Bolt Co. v. Youngstown 
Sheet & Tube Co., C.C.APa„ 282 
P. 786. 

Ga.—Smith v. Lawrence, 99 S.E. 536, 
23 Ga.App. 795. 

lowa.—Banwart v. Shullenburg, 180 
N.W. 190, 190 lowa 418. 

Ky.—^Blgelbach v. Roppel, 92 S.'W’.2d 
764, 263 Ky. 604—Kirchdorfer v. 
Watkins, 248 S.W. 251, 198 Ky. 
69. 

La.—McQueen v. Palmer, App., 156 
So. 264. 

Miss.—^Allen v. Allen, 168 So. 658, 
175 Miss. 735. 

Or.—^Kight V. Orchard-Hays, 275 P. 
682, 128 Or. 668. 

Pa.—Hein v. Petzer, 152 A. 388, 301 
Pa. 403—U. S. Nat. Bank of Johns- 
town V. Evans, 146 A. 126, 296 Pa. 
641—Cain v. Marick, 91 Pa.Super. 
129—^Peerless Roofing & Sidlng 
Corporation v. Bryson, 29 Del.Co 
448—^Anderson v. Cohen, 27 Del. 
Co. 364. 

Tex.—^Von Hatzfeld v. Haubert, Clv. 

App., 224 S.W. 220. 

Absence of fraud, surpxise, or mis- 
take 

N.J.—Collins V. Sale, 144 A, 585, 104 
N.J.E(i. 138—^Platt V. Currie, 136 
A. 808, 100 N.J.Eq. 543. 

Tex.—United North & South Oil Co. 

V. Tiller, Civ.App., 283 S.W. 676. 
Utah.—^Pox Pilm Corporation v. Og- 
den Theatre Co., 17 P.2d 294, 82 
Utah 279, 90 A.L.R. 1299. 
Absence of fraud, error, or duress 
La.—^Hart v. Hart, 3 La.App. 622. 
Absenoe of fXaud or mutual mistake 
of f act 

Wash.—^Parmers’ State Bank of 
Newport v. Lamon, 231 P. 952, 132 
Wash. 369, 42 A.L.R. 1072. 

Fraud or error not pleaded 
La.—Giefers v. Negri, 2 La.App. 156. 
Praud or want of oonsideration not 
charged 

N.Y.—^Tager v. Ajax Chemical & 
Surgical Commodities, 204 N.T.S. 
467, 122 Misc- 66L 
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The parol evidence rule is a reasonable^^ and 
most salutary®5 one, and it should be strictly ad- 
hered to.®® It is founded on experience®^ and cre- 
ated by necessity;®® and it is designed to give cer- 
tainty to a transaction which has been reduced to 
writing by protecting the parties against the doubt- 
fui veracity of interested, and the uncertain mem- 
ory of disinterested, witnesses.®^ The nile is found¬ 
ed on the long experience that written evidence is 
so much more certain and accurate than that which 
rests in fleeting memory only, that it would be un- 
safe, when parties have expressed the terms of 
their contract in writing, to admit weaker evidence 
to control and vary the'stronger and to show that 
the parties intended a different contract from that 
expressed in the writing signed by them.70 It is 
obvious that written instruments would soon come 
to be of little value if their explicit provisions could 
be varied, controlled, or superseded by parol evi¬ 
dence, and it is also plain that a different rule would 
greatly increase the temptations to commit perju- 


ry;7i and courts have expressed regret that in their 
anxiety to avoid possible injustice in particular cas¬ 
es, they have been gradually construing away a 
principle'^2 which has always been considered one 
of the greatest barriers against fraud and perjury.^^ 

The riilc obtains in cquity as well as at law,^^ al- 
though courts of equity, largely because of their 
Power to afford relief in cases of fraud, accident, 
or mistake, are rather more liberal than courts of 
law in receiving parol evidence'^® under the various 
limitations of, and exceptions to, the rule, see in¬ 
fra §§ 929-1015, and it is said that they apply or 
disregard the rule as the ends of justicc require.^® 

Rule of substantive lav: or of evidence. It has 
been asserted that the rule under discussion is one 
of evidence merely.'^^ However, according to the 
modern and better view, the parol evidence rule, as 
applied to contracts, is a rule, not of evidence or 
of evidence merely, but of substantive law,*^® it 
being considered that parol evidence is excluded be- 


jISBiimptioii 

Court, in absence of fraud, acci¬ 
dent, or mistalce, must assume that 
all essential features to carry out 
intention of parties were embodled 
in written instrument.—^Torkshire 
Worsted Mills v. Braman, 176 A. 726, 
115 Pa.Super. 333. 

64. Wis.—Tees v. Lee, 291 N.W. 
792, 234 Wis. 607. 

65. H.L—^Kuzoian v. Jaffa, 161 A. 
130, 62 R.I. 367. 

66. Pa.—Archltectural Tile Co, v. 
McSorley, 166 A, 918, 311 Fa. 299. 

22 C.J. p 1074 note 38. 

67. Mo.—Fischman-Harris Realty 
Co. v. Kleine, App., 82 S,W.2d 606. 

601 Mo.—^Fischman-Harris Realty 
Co. y. Kleine, supra. 

69. Wis.—^Tees v. Lee, 291 N.W. 
792, 234 Wis. 607. 

70. Mass.—^Underwood v. Simonds, 
12 Mete. 276. 

Or.—^Marks v. Twohy Bros. Co., 194 
P. 675, 679, 98 Or. 614, citing Cois, 
pus JTnxls. 

Utah.—Garrett v. Bllison, 72 P.2d 
449, 93 Utah 184, 129 A.L.R. 666. 

71. Or.—^Marks v. Twohy Bros. Co., 
194 P. 676, 680, 98 Or. 514, citing: 
Corpns Juzls. 

22 aj. p 1074 note 39. 

72. N.C.—^Moffltt V. Maness, 9 S.B. 
899, 102 N.C. 467. 

Pa—Rearick v. Rearick, 16 Pa. 66. 
Tenn.—^Richardson v. Thompson, 1 
Humphr. 161. 

78. U.S.—In re Tomarchlo, D.C.Mo., 
269 P. 400. 

22 C.J. p 1074 note 40. 

Objeot of role is to prevent fraud 
and perjury by excludlngr evidence 
of written contract other than writ¬ 


ing itself.—Choolgian v. Nordstrom, 
160 A. 499. 111 Conn. 572. 

74. XJ.S.—^In re Tomarchio, D.C.Mo., 
269 F. 400. 

Mass.—Goldband v. Allen, 139 N.E. 

834, 246 Mass. 143. 

Minn.—Seifert v. Mutual Ben. Life 
Ins. Co., 281 N.W. 770, 203 Minn. 
415. 

22 C.J. p 1074 note 41. 

Egulty xespects the parol evidence 
rule.—Graves v. Greenfiel, 195 N.W. 
252. 196 lowa 696. 

Xr&amblgwoTis sealed lnstramsn.t 
Where final agreement is written 
and under seal, and unambiguous. 
equity wlll not allow parties to vary 
it by extrinsic testimony.—^Blam v. 
Ford, 134 S.B. 670, 146 Va. 536. 

75. N.J.—Stoutenburgh v. Tomp- 
klns, 9 N.J,Bq. 332. 

Va.—^Trout v. Norfolk & W. R. Co., 
59 S.E. 394, 107 Va. 676, 17 L.HA.. 
N.S., 702. 

76. N.J.—^Downs v. Jersey Central 
Power & Light Co., 170 A. 836, 115 
N.J.Eq. 348, affirmed 174 A. 887, 
117 N.J.Eq. 138. 

77. W.Va.—Leckie v. Bray, 113 S.B. 
746, 91 W.Va. 456. 

22 aJ. p 1076 note 46. 

78- Ariz.—^Bradley v. Industrial 
Commission, 76 P.2d 746, 746, 61 
Ariz. 291, citing Corpus JUzia. 

Cal.—^In re Galnes* Estate, 100 P.2d 
1055, 15 Cal.2d 255, superseding, 
App., 92 P.2d 646—Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n v. 
Pendergrass, 48 P.2d 669, 4 Cal. 
2d 268—^Nourse v. Kovacevich, 
App., 109 P.2d 999—Gore v. Bing- 
aman, 85 P.2d 172, 29 Cal.App.2d 
460—^Pogler v. Purkiser, 16 P.2d 
305, 127 CaI.App. 654—^RusseU v., 
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Stillwell, 288 P. 78S, 106 CaLApp. 

88 . 

Conn.—Cohn v. Dunn, 149 A. 851, 111 
Conn. 342, 70 A.L.R, 740. 

Fla.—^Knabb v. Reconstruction Pi- 
nance Corporation, 197 So. 707. 

Mass.—^Kesslen Shoe Co. v. Philadel¬ 
phia Pire & Marine Ins. Co., 3 N. 
E.2d 257, 295 Mass. 123—Western 
Newspaper Union v. Dlttemore, 
161 N.E. 908, 264 Mass. 74—Gold¬ 
band V. Allen, 139 N.E. 834, 245 
Mass. 143. 

Minn.—Seifert v. Mutual Ben. Life 
Ins. Co., 281 N.W. 770, 203 Minn. 
415. 

Mlss.—^Edrington v. Stephens, 114- 
So. 387, 148 Miss. 583. 

Neb,—Theno v, National Assur. Cor¬ 
poration, 276 N.W. 376, 133 Neb. 
618. 

N.T.—Higgs V. De Maziroff, 189 N. 
B. 555, 263 N.Y. 473. 92 A.L.R. 807, 
reversing 262 N.Y.S. 974, 238 App. 
Div. 828, reargument denied 263 
N.Y.S. 944, 239 App.Div. 780— 

Guinzburg v. Blustein, 202 N.Y.S. 
333. 121 Misc. 784. 

Okl.—Investors Royalty Co. v. Lew- 
is, 91 P.2d 764, 766, 185 Okl. 302, 
citing Corpus Juris. 

Or.—Marks v. Twohy Bros. Co., 194 
P. 675, 680. 98 Or, 614, citing Cor¬ 
pus Juris. 

Tenn.—McQuiddy Prlnting Co. v. 
Hirsig, 134 S.W.2d 197. 23 Tenn, 
App. 484—Wilson v. Wilson, 130 
S.W.2d 140, 23 TejimApp. 244. 

Tex.—Great Nat. Life InS. Co. v. 
Presley, Civ.App., 129 S.W.2d 730, 
error dismissed—Tackett v. Cun- 
ningham, Civ.App., 91 S.W.2d 966. 

Vt.—^F. N. Phillips Co. V. Oay's Ex¬ 
press, 20 A.2d 102, 105, 112 Vt. 49, 
citing Corpus Juris. 
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cause the law requires the terms of the agreement 
to be found in the writing itself"^ and not because 
of any rcasons which ordinarily require the exclu- 
sion of evidencc, such as some policy against its 
admission, or its untrustworthiness or lack of pro¬ 
bative value.*® While it has been declared to be of 
minor importancc whether the nile is one of sub¬ 
stantive law or of evidence,®^ it would seem to be 
otherwisc where, in accordance with the view that 
the rule is one of substantive law, it is considered, 
as it sometimes is, that evidcnce properly falling 
within the inhibition of the rule does not become 
admissible merely no objection is made thereto^s 
and that, although it is admitted without objection, 
it shouid be disregarded, see the C.J.S. titie Trial § 
154, also 64 CJ. p 230 note 68, and error in the ad- 
mission thereof inay be coraplained of on appeal, see 
Appeal and Error § 290 a. Waiver of the benefit 
of the rule is considered in § 863 infra. 

It has been said that the parol evidence rule is a 
rule of interpretation or constniction but it has 
also been stated that, although the rule operates to 
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limit the evidence from which interpretive infer- 
ences may be drawn,^^ it is not, of itself, a rule 
of interpretation. 

While the rule does not depend on,®® it is analo- 
gous to,®7 and rests on substantially the same prin- 
ciple,®® as the statute of frauds. 

It has asserted, on the one hand, that the rule 
does not depend on the doctrine of estoppel®® and 
on the other hand, that, as applied to contracts®® 
it rests basically on estoppel.®^ 

§ 852. Legal Effect of Instrument 

Parol or extrinsic evidence Is not admissible to de- 
feat, modify, or vary the legal effect of a wrftten In¬ 
strument. 

The legal effect of a written instrument, even 
though not apparent from the terms of the instru¬ 
ment itself, but left to be implied by law, can no 
more be contradicted, defeated, modified, varied, ex- 
plained, or controlled by parol or extrinsic evidence 
than if such effect had been expressed,®® especially 


Wash.—McGregor v. First Farmers*- 
Merchants* Bank & Trust Co.. 40 
P.2d 144. 180 Wash- 440—Ander- 
sonian Inv. Co. v. Wade, 184 P. 
327, 108 Wash. 373. 

22 C.J. p 1076 note 50. 

Tn, USasoiixl 

(1) There Is authority in support 
of the text—Sol Abrahams & Son 
Const. Co. V. Osterholm. MoA.pp.. 
136 S.W.2d 86. 

(2) But in an earlier case it is 
said that the parol evidence rule is 
only a rule of evidence.—Fischman- 
Harris Realty Co. v. Kleine, Mo. 
App., 82 5.W.2d 605. 

79, Cal.—^Nourse v. Kovacevich, 

App., 109 P.2d 999. 

N.T.—Guinzburg v. Blustein, 202 N. 

Y.S. 333, 121 Misc. 784. 

Bxoader statemeat of mle 

The parol evidence rule is a rule 
of substantive law, because it deals 
with the question of where and in 
what sources and materials are to 
be found the terms of a legal act. 
Fla.—^Milton v. Burton, 84 So. 147, 
79 Fla. 266. 

N.H.—Stelnfield v. Monadnock Mills, 
123 A. 224, 81 N.H. 152. 
ao. Cal.—^In re Qaines* Fstate, 100 
P.2d 1055, 15 Cal.2d 255, supersed- 
Ing, App., 92 P.2d 646—^Nourse v. 
Kovacevich, App., 109 P.2d 999. 
Vt.—^F. N. Phillips Co. v. Gay's Ex¬ 
press, 20 A.2d 102, 112 Vt 49. 

81. N.T.—MeCarthy v. Krebs Pig- 
ment & Chemical Co., 194 N.Y.S. 
138, 118 Misc. 566. 

88. Wash.—^McGregor v. First 

Farmers'-Merchants* Bank & Trust 
Co., 40 P.2d 144, 180 Wash. 440. 


83. 111.—^Alr Conditionlng Corpora¬ 
tion V. Honaker, 16 N.E.2d 153, 
296 111.App. 221. 

84. S.D.—Janssen v. Tusha, 287 N. 
W. 601, 66 S.I>. 604, 

85. Tenn.—^McQuiddy Frlntlng Co. 
V. Hirslg, 184 S.W.2d 197, 23 Tenn. 
App. 434. 

88. U.S.—^Reid v. IMaznond Plate- 
Glass Co., Mlch., 85 F. 193, 29 C. 
C.A. 110. 

Md.—Wesley v. Thomas, 6 Harr. & 
J. 24. 

87. U.S.—Union Mut Ins. Co. v. 
Wilkinson, lowa, 13 Wall. 222, 20 
L.Ed. 617, 

88. U.S.—^Reid v. Diamond Plate- 
Glass Co., Mich., 85 F, 193, 29 C. 
C.A. 110. 

88. N.a—Wilkinson v. Wilkinson, 
17 N.C. 376. 

90. U.S.—Bertelsen & Petersen Bn- 
glneerlng Co, v. U. S., aC.A.Mass., 
60 F.2d 746, vacating, D.C., 49 P. 
2d 395. 

91. U.S.—^Root V. John T. Koblnson 
Co., D.C.Ma8S., 55 F.2d 303. 

98. Ark.—^Pullerton v. Storthz, 33 
S.W.2d 714, 182 Ark. 761. 

Cal.—Calpetro Producere* Syndicate 
V. Charles M, Woods Co., 274 P. 
65, 206 Cal. 246— Xjsl France v. 
Kashishian. 269 P. 655, 204 
643—Janssen v. Gordon, 96 P.2d 
152, 35 Cal.App.2d 410—Wurde- 

man v. Waller, 263 P. 558, 88 Cal. 
App. 393—^Blackledge v. Mclntosh, 
269 P. 770, 85 CaUSipp. 476—Ham- 
ilton V. Consolidated Water Co. of 
Pomona, 204 P. 416, 56 CaLApp. 7. 
Idaho.—Gramkow v. Farmers* Co-op. 
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Irr. Co.. 277 P. 481, 47 Idaho 678 
—^Mahas v. Kasiska, 276 P. 316, 47 
Idaho 179. 

Ky.—^Pirst Nat. Bank of H!azard*R 
Receiver v. Hlgnite, 43 S.W.2d 668, 
669, 241 Ky. 276, quoting Cozpus 
Joxls. 

Miss.—^Mechanica State Bank v. Tuf- 
Nut Garment Mfg. Co., 188 So. 
278, 185 Miss. 689—Dlvelbiss v. 
Jones, 144 So. 464, 164 Miss. 111 
—^McGee, Dean & Co. v. Burt, 121 
So. 847, 848, 153 Miss. 851, citlng 
Coipus Juris. 

Mo.—^Baptiste Tent & Awnlng Co. v. 
Uhri, App., 129 S.W.2d 9—Stephens 
V. Bell, App., 106 S.W.2d 19—Ocean 
Accident & Guarantee Corporation 
V. Missouri Engineering & Con- 
tracting Co., App., 63 S.W.2d 196. 

Neb.—^Dawson County State Bank v. 
Durland, 209 N.W. 243, 114 Neb. 
605. 

Okl.—^Poster v. Atlas Life Ins. Co., 
6 P.2d 805, 809, 154 Okl. 30, quot 
ing Ooxpus Juris. 

Utah.—^RuthraufC v. Silver Kmg 
Western Min. & Mill. Co., 80 P.2d 
338, 342, 95 Utah 279, citlng Corpus 
Jtixls. 

Vt—0*Brien v. Holden, l60 A. 192, 
104 Vt 338. 

Va.—^King v. Commerclal Flnance 
Co., 175 S.B. 733, 163 Va. 260. 

Wash.—^McGregor v. First Farmers’- 
Merchants* Bank & Trust Co., 40 
P.2d 144, 180 Wash. 440. 

Wyo.—^Holly Sugar Corporation v. 
Fritzler, 296 P. 206, 216, 42 Wyo. 
446, citing Ooxpus Juris. 

22 CJ. p 1076 note 51. 
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where persons who were not present at its execu- 
tion have acted on the instniment as legally con- 
strued.®® However, it has been held that where a 
written contract is made in one state, to be per- 
formed in another, and it does not specify what law 
is to govem, parol evidence is admissible to show 
that it was intended that the law of the state where 
it was made should govern.®^ 

§ 853. --Time for Payment or Perform- 

ance 

Where a written contract does not specify the tfme 
for perfopmance or payment, the law fixes the time and 
ordinarlly parol evidence of an oral agreement for per- 
formance or payment at a particular time Is inadmissible. 

Where no time of performance is specified in a 
contract, the legal effect is that it is to be performed 
within a reasonable time, see Contracts § 503 a, and 
parol or extrinsic evidence is not admissible to show 
an agreement that it shall be performed at a 
particular time®^ or, as was held in the case of an 
affreightment contract, before navigation is offi- 
cially declared closed for the season;®® and, a 
fortiori, where a contract expressly provides for 
performance within a reasonable time, parol ev¬ 
idence to support a contention that the contract is 
to be performed within a specified time is not ad- 
missible.®*^ So, also, where the contract provides 
for performance *'as soon as possible” or uses other 
cxpressions which are constnied to mean in a rea¬ 
sonable time, parol evidence of an inconsistent oral 
agreement is not admissible;®® and where a con¬ 
tract allows a certain period for performance be- 
ginning on the date of its execution, but the day of 
the month is left blank, the time runs from the last 


day of the month and parol evidence that the con¬ 
tract was actually cxecuted on a particular day of 
the month is inadmissible.®® Under some circum- 
stances, however, parol evidence concerning the time 
for performance of a written contract not stating 
such time may be reccived^ on the theory that it 
does not alter, vary, contradict, or otherwise affect 
the writing, but merely throws light on the question 
as to what is a reasonable time,® and indicatos what 
the parties, at the time of the execution of the con¬ 
tract, considered a reasonable time.® 

The law fixes the time for payment where it is 
not otherwise fixed see Contracts § 503 d (l), and 
the C.J.S. titie Payment § 5, also 48 C.J. p 592 notes 
9, 10; and where a written contract fails to desig¬ 
nate the time, ordinarily parol evidence is inadmis¬ 
sible to show an agreement as to the time for pay- 
ment.^ 

As shown infra § 1013, parol evidence as to time 
for performance or payment may be admissible 
where the written contract is deemcd incomplete 
and not expressive of the entire agreement of the 
parties. 

Whether parol evidence is admissible to vary the 
time for payment or performance expressly stated 
in a written contract is considered infra § 901 deal- 
ing with contracts generally, infra § 895 dealing 
with notes, infra § 910 dealing with sales, and in¬ 
fra § 923 dealing with mortgages. 

§ 854. -Duration of Contract 

The duration and termlnatlon of a written contract 
not specifying any time for its duration belng governed 
by law, ordinarily parol evidence Is not admissible to 


Complete and iuia3it.‘blfirtLOiu tnstxn,- 
ment 

(1) The legal effect of a written 
instniment complete In itself and 
unambigruous In its terms cannot he 
changed by parol evidence.—^Paul v. 
XJniversity Motor Sales Co., 278 N.W. 
714, 283 Mich. 587. 

(2) Parol agreement as to restric- 
tion In deed purportlng to state 
whole agreement is inadmissible 
against covenantors not parties to 
parol agreement.—^Kliem v. Sisters 
of Charity of St. Blizabeth. 139 A. 
1.74, 101 N.J.Ed. 761. 

68. Tex.—Rhlne v. Blake, 69 Tex. 
^ 40 . 

Hi Mo.—^Davls v. Tandy, 81 S.W. 
457, 107 Mo.App. 437. 

95. Conn.—Cohn v. Bunn, 149 A. 

851, 111 Conn. 342, 70 A.L.R. 740. 
NiJ.—^Aboczky v. Stler, 18 A.2d 262, 
128 N.J.Law 109—^Marcus & Co. 
V. K L. G. BaJclng Co., 8 A.2d 627, 
122 N.J.Law 202. 


S.C.—^J. B. Coit Co. V. Hallman, 110 
S.E. 462, 118 S.C. 404. 

Vt.—^Hayden v. Hoadley, 111 A. 343, 
94 Vt 345. 

22 C.J. p 1076 note 55. j 

98. U.S.—Grammer S. S. Corpora¬ 
tion V. James Hlchardson & Sons, 

C. C.AN.Y., 47 P.2d 186, affirming, 

D. C., Grammer S. S. Co. v. James 
Hlchardson & Sons, 37 F.2d 366. 

97. Mo.—Johnson v. Schuchardt 63 
S.W,2d 17, 333 Mo. 781, 89 A.L.R. 
914. 

96. IlL—Ferguson v. Paulman, 226 
I11.APP. 432. 

Mo.—Guess V. Russell Bros. Clothing 
Co., App., 231 S.W. 1015. 

99 , xa.—Reltzell v. Louisiana Cen¬ 
tral Lumber Co., 125 So. 307, 12 
Iia.App. 464. 

1 . J»a.—^Andre v. Andre, 187 A, 321, 
123 Pa.Super. 597. 

2. lowa.—R. P. Andreas & Son v. 
Hempy. 276 N.W. 791, 795, 224 
lowa 661, citing Corpus JUxifc 
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Mass.—^Atwood v. Cobb, 16 Pick. 227, 
26 Am.D. 657. 

Evidsaoe of nadexcrtaiLdiiig of ixurtles 
Okl.—Thomas v. Chapman, 249 P. 
1104, 119 Okl. 249. 

3. Ark.—^American Historlcal Soc. 
V. Vestal, 74 S.W.2d 964, 189 Ark. 
651. 

One party 

Evidence as to declaratione and 
representations by party to contract, 
silent as to time of performance of 
Work, as to what he considered rea¬ 
sonable time, is admissible, where 
it does purport to show that a spe- 
cifle time for performance had been 
agreed on by the parties.—^Perth Am- 
boy Dry Dock Co. v. Crawford, 135 
A. 897, 103 N.J.Law 440. 

j 4. U.S.—^Inner Shoe Tire Co. v. 

^ Treadway, C,C.A.Tex., 286 P. 838, 
Ala-—Miller Bros. v. Direct Lumber 
Co., 92 So. 473, 207 Ala. 338. 

22 C.J. p 1076 note 56. 
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§854 

Show an agreement or Intent that tuch contract shall con¬ 
tinue In force for, and oniy for, a partfcular period of 
time. 

There are legal rules governing the duration and 
termination of a contract not specifying the time it 
shall remain in force, see Contracts § 398; and 
where such a contract is in writing, ordinarily parol 
cvidcnce is not admissible to show an agreement or 
intent that the contract shall continue for, or be 
limited to, a particular period of time;^ but it is 
otherwise, as shown infra § 1013, where the case is 
\rithin the exccption to the parol evidence rule which 
allows parol evidence of an omitted provision where 
the writing is incomplete and does not express the 
entire agreement of the parties. 

§ 855. - Medium or Source of Payment 

Where a written engagement Is made payabie In 
money generally, the legal Implicatlon as to the medium 
of payment is controlling and parol evidence of an agree« 
ment Inconslstent therewith is inadmisslble. 

WTiere an engagement is in general terms made 
payabie in money, it is by legal implication payabie 
in lawful money of the country, see the C.J.S. title 
Payment § 15, also 48 C.J. p 597 note 77, and parol 
evidence cannot be admitted to show an agreement 
that it should be paid in any other medium or man- 
ner,® or that pajment should be made only out of 
some particular fund.^ 

§ 856. - Compensation for Services 

If the case is a proper one for the legal implication 
that a reasonable sum is to be paid for Services where 
the contract of employment Is silent as to the compen¬ 
sation to be paid, parol evidence of an agreement for a 
spectflc sum is not admissible. 

Where a contract of employment is silent as to 
the compensation to be paid for the Services the 
law implies a reasonable sum, see Contracts § 363, 
and parol evidence is not admissible to show an 
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agreement for a specific sum;^ but it is otherwise 
where the contract of employment shows on its facc 
that it is not intended to regulate the subject of 
compensation, either expressly or by necessary im¬ 
plication.® 

§ 857- --Priority of Lien 

The operation and effect of mortgages or other In¬ 
struments in respect of equality or priority of llen may be 
conflrmed, but not altered or varled, by parol evidence 
of agreement or intention. 

The nature, operation, and effect of two mort¬ 
gages securing the same debt or installments of the 
same debt, or of one mortgage securing several 
notes of the same series, cannot be altered or varied, 
in respect of equality or priority of lien, by parol 
evidence of a different agreement or intention;!® 
but oral testimony is admissible to counteract any 
presumption as to subordination which might arise 
from a transfer by the mortg^gee of part of the 
secured notes and retention of the remainder 
and it is also admissible to show that a person, be- 
fore taking a mortgage not stating that it was a 
first lien, was informed and understood that it 
would be subordinate to a deed of trust expressly 
stating that it was a first lien.!>2 

I 858. — Matters Excluded by Legal Im¬ 
plication 

Oral evidence Is not admissible to prove matters ex¬ 
cluded from an Instrument by necessary implication. 

Parol evidence is not admissible to prove that 
which the terms of the instrument exclude by nec¬ 
essary implication. Expressio unius personae vel 
rei est exclusio alterius, or, as the maxim is fre- 
quently stated, expressum facit cessare tacitum. In 
other words, where there is an express contract in 
writing, it is not competent to prove facts from 
which a different contract may be implied; other- 


5. Mich.—^Farmera' Co-op. Creamery 
Co. of SaraAac v. Huhn, 216 N.W. 
270, 241 Mich. 23. 

Mo,—Ogden v. Atlas Brewing Co., 
App.. 248 S.W. 644. 

Okl.—^Foster v. Atlas Life Ins. Co., 
6 P.2d 805, 809, 154 Okl. 30, Quot- 
ins Cozpus Jnzis. 

22 C.J. p 1076 note 60. 

Xb. XTew York 

(1) There are decisions supporting: 
the text.—^Wigrhtman v- New Tork 
Ufe Ins. Co., 104 N.T.S. 214, 119 
App.Div. 496—Eichenauer v. Rentz 
Candy Co., 88 N.T.S. 260, 43 Misc. 
151. 

(2) But there are later decisions 
to the contrary.—^Meltzer v. Kaminer, 
227 N.T.S. 459, 131 Misc. 813—Wll- 
son V. Hitchcock, 174 N.T.S. 673. 

6. Cal.—^McArthur v. Jehxison. 15 P. 


2d 151, 153, 216 Cal. 580, quotingr 
Oozpiu ^Tnzis. 

Ga.—^EMller v. Puller, 162 S.H. 122, 
41 Ga.App. 24. 

Okl.—Summerall v. Covington Bros. 
Farm Loan & Inv. Co., 280 P. 684, 
138 Okl. 142, cltinsr Oozpiis Juxis. 
Va.—^Rector v. Hancock, 102 S.B. 663, 
127 Va. 101. 

22 C.J. p 1076 note 62. 

7- Cal.—McArthur v. Johnson, 16 P. 
2d 151, 153, 216 Cal. 580, quotlng 
Ooxpus Jtixls—Scatena v, Lawson, 
273 P. 692, 95 Cal.App. 720. 

Tex.—^Peck & Hickemell v. Sanford 
& Dublln, Civ.App., 246 S.W. 719. 
22 C.J. p 1077 note 63. 

8. Kan.—Clark v. Townsend, 163 P. 
555. 96 Kan. 650. 

Mo.—Williams v. Kansas City Sub- 
urban Belt R. Co., 85 Mo.App. 103. 
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Corpus JtLzlB is dted in a case 
which holds, however, that parol evi¬ 
dence fs admissible to show an 
agreement or Intention that no • 
charge should be made for Services. 
—^Winslow V. Atz, 177 A. 272, 280, 
168 Md. 230. 

9. Ala-—Sayre v. Wilson, 6 So. 167,. 
86 Ala. 161. 

IOl Ala.—Booker v. Booker, 125 So. 
212, 220 Ala. 367. 

lowa^Isett v. Lucas, 17 lowa 603, 
85 Am.D. 672. 

La.—Leonard v. Brooks, 106 So. 54,. 
158 La. 1032. 

11. La-—^Leonard v. Brooks, supra.. 

12. Tex.—Southwestern Public Serv¬ 
ice Co. v, Smith, Civ.App., 48 S.. 
W.2d 466. 
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^se it would be necessary for the parties to every 
agreement to provide in terms that they are not to 
be bound by anything which is not expressly stipu- 
lated.^® 

e g 59 , Proceedings in Which Rule Not Ap- 
plicable 

In some administration proceedings testimony may be 
recelved regardleas of the parol evidence rule. 

Where, in a proceeding for approval of the final 
report of an administrator, the probate court has 
ali the matters in question before it and has the 
adjustment of all the rights of the parties involved 
under consideration, it may accept testimony regard- 
less of the parol evidence rule.i4 

§ 860. --* Proceedings Directly Attacking 

Instrument 

Parol evidence is admissible in a proceeding constl- 
tutlng a direct attack on a record or Instrument. 

The rule excluding parol or extrinsic evidence to 
alter or contradict a written instrument does not 
apply in ^ proceeding brought for the purpose of 
establishing that the writing does not truly express 
the intention of the parties,as, for instance, an 
action for reformation, see the CJ.S. title Reforma- 
tion of Instruments § 83, also 53 CJ. p 1029 note 1- 
p 1030 note 5; and in such a proceeding it may be 
shown that the instrument does not correctly ex¬ 


press the intentions of the parties by rcason of a 
mutual mistake,!® or that it is tainted with fraud,^^ 
or was procured by the exercise of iindue influ- 
ence;^s and this is true whether or not the con- 
tract is such as is required by the statute of frauds 
to be in writing.^® Even on a direct attack, how- 
ever, the court will not rcsort to extrinsic evidence 
for the purpose of reading into a writing terms and 
conditions other than those intended to be included 
therein by the parties.-® 

Corporate records may be varied by parol evi¬ 
dence when directly attacked for fraud.-i 

Where a judgment, order, or record of a judicial 
tribunal is directly attacked, as by motion to va¬ 
cate or modify the judgment or order or correct 
the record, parol evidence of entry by mistake or 
inadvertence or of the falsity of a recita! is admis- 

sible.22 

§ 861. -Controversies to Which Strang- 

ers to Writing Are Parties 

The parol evidence rule does not apply, and may not 
properly be invoked by either party to the lltigation 
against the other, where at least one of the parties to 
the suit Is not a party or a privy of a party to the 
written instrument fn question and does not base a claim 
on the Instrument or assert a right orfginating In the in- 
strument or the relatlon established thereby. 

The rule excluding parol evidence to vary or con¬ 
tradict a written instrument applies in,25 and only 


13. XJ.S.—Standard Sanitary Mfff. 
Co. V. Arrott, Pa., 135 P. 750, 68 
C.CA. 388. 

22 C.J. P 1077 note 67. 

14. lowa.—In re Oelwein's Estate, 
261 N.W. 694, 217 lowa 1131. 

15. Fla.—^Hartsfleld v. Williams, 206 
So. 220. 

Miss.—Stone v. Grenada Grocery Co., 
1 So.2d 229. 

N.T.—Hutchison v. Ross, 187 N.E. 
66, 262 N.T. 381, 89 A.L.R. 1007, 
afflrminff Ross v. Ross, 253 N.Y. 
S. 871, 233 App.Div. 626, which re- 
versed 243 N.Y.S. 418, 137 Misc. 
796, afllrmed Hutchison v, Ross, 
253 N.Y.S. 889, 233 App.Div. 516. 
and reargument denied 188 N.E. 
102, 262 N.Y. 643, 89 A.L.R. 1023, 
Ohio.—^Blosser v. Enderlin, 148 N.E. 

393, 113 Ohio St. 121. 

Pa.—^Pollow V. Henry L. Doherty & 
Co., 14 Pa.Dist. & Co. 293. 

S.D.—Ulvilden v. Sorken, 237 N.W. 

565, 58 S.D. 466, 82 A.L.R. 1209. 
Tex,—Cawthon v. Cochell, Civ.App., 
121 S.W.2d 414, error dlsmissed— 
Oooch V. Sparkman, Civ.App., 286 
S.W. 897. 

22 C.J. p 1291 note 64, p 1126 note 35. 

13. Ark.—Sewell v. XTmsted, 278 S. 
W. 36. 169 Ark. li02. 


Idaho.—Udelavitz v, Ketchen, 190 P. 
1029, 33 Idaho 165. 

Tex.—Jack W. Neal Auto Co. v. Ser- 
na, Civ.App., 259 S.W. 999. 

Wls.—Badger Sav. Building & Sav- 
ings Ass'n, 283 N.W, 466, 230 Wis. 
145. 

22 C.J. p 1291 note 66. 

17. Neh.—Johnson v. Nebraska 

Bldg. & Inv. Co., 190 N.W. 590, 
109 Neb. 235. 

Tex.—Jack W. Neal Auto Co. v. Ser- 
na, Civ.App.. 269 S.W. 999. 

Wash.—Cooney v. Mossbach, 222 P. 

893, 128 Wash. 427. 

Wla—Badger Sav. Building & Loan 
Ass’n V, Mutual Building & Sav- 
ings Ass’n, 283 N.W. 466, 230 Wis. 
145. 

22 C.J. p 1291 note 67. 

18. Cal.—^Hlck V. Thomas, 27 P. 2OS, 
376, 90 Cal. 289. 

19. 111,—^McLennan v. Johnston, 60 
111. 306. 

20. Cal.—^Pascoe v. Morrison, 25 P. 
2d 9, 219 Cal. 54. 

21. "Ky .—Martin v. Holian, 126 S.W. 
2d 465, 277 Ky. 291. 

22. Wash.—In re Teeters, 21 P.2d 
1032, 173 Wash. 138. 

22 C.J. p 1791 note 64 [b], [c]. 

23. U.S.—^Pugh V. Commissioner of 
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Internal Revenue. C.C.A., 49 F.2d 
76, certiorari denied Pugh v. Bur- 
net, 52 S.Ct. 22, 284 U.S. 642, 76 U 
Ed. 546. 

Ala.—^Ex parte St. Paul Pire & Ma¬ 
rine Ins. Co. of St. Paul, Minn., 184 
So. 267, 268, 23$ Ala. 543, citing 
Ooxpus Juzls, and reverslng 184 So. 
265, 28 Ala.App. 351—^American 

Book Co. V. State, 113 So. 592, 216 
Ala. 367—Peters v. Pilcher, 100 
So. 902, 211 Ala. 548. 

Ark,—Barfleld Mercantile Co. v. Con- 
nery, 234 S.W. 481, 150 Ark. 428. 

Cal.—Seaboard Dairy Credit Corpora¬ 
tion V. Herman, 33 P.2d 1043, 139 
CaLApp. 320—^Auditorium Co. v. 
Barsotti, 181 P. 413, 40 CaLApp. 
692. 

I lowa.—Willard Storage Battery Co. 
v. Palmer, 205 N.W, 976, citing 
Coxpus Juris—Commercial Sav. 
Bank of Washington, lowa, v. Colt- 
hurst, 191 N.W. 787, 195 lowa 103?, 
denying rehearing 188 N.W. 844, 
195 lowa 1032. 

Za .—Fudickar v. Inabnet, 146 So. 
746, 176 La. 777—White v, Machen, 
App., 178 So. 736. 

Minn.—Geiger v. Sanitary Farm Dai- 
ries, 178 N.W. 501. 146 Minn. 235. 

—Stone v. Grenada Grocery Co., 
178 So. 107, 180 Miss- 566. 

Mo.—Slaughter v, Sweet & Piper 
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in,24 controversics betwcen the parties to the in¬ 
strumenta thcir privies, represcntatives, or succes- 
sors in interest, persons claiming under or through 
thcm, or persons claiming or asserting rights, in- 
terests, or benefits under the instrument or rights 


32 C.J.S. 

originating in the writing or the relation established 
thereby. It has no application in a controversy to 
which at least one of the parties is a stranger to the 
instrument,25 whether the controversy is wholly bc. 


Horse & Mule Co., App., 259 SAV. 
131. 

X.H.—Stacy v. F. M. Hoyt Shoe Co., 
U1 A. 467. 83 K.H. 281. 

X.T.—County Trust Co. of Xew York 
V. Mara, 273 X.T.S. 597. 242 App. 
DIv, 206, afflrmed 195 X.B. 190, 
26$ X.T. 540—Merchants* Nat. 
Bank of Plattsburgh v. K. Prescott 
& Son, 249 X.Y.S, 6 , 139 Misc. 603. 
afflrmed 257 X.Y.S. 900, 235 App. 
Div. 878, rearsrument denied 258 X. 
Y.S. 1016, 236 App.DIv. 764. 

X.D.—State Bank of Ardock v. 

Burke, 208 X.W. 115, 53 X.D. 777. 
Ohio.—Bowman v. Tax Commission 
of Ohio, 20 X.E.2d 916, 135 Ohlo 
St. 295, afflrming- Bowman v. Tax; 
Commission, 22 X.E.2d 524, 61 Ohio 
App. 163. 

Pa-—Tltle Holding- Co. v. Black, 169 
A. 560, 306 Pa. 352—Crew Levick 
Co. V. Philadelphia Inv. Buildingr & 
Loan Ass'n, 177 A. 498, 117 Pa. 
Super. 397. 

Tex.—^Peters v. Lerew, Civ.App., 139 
S.W.2d 321, error dismissed, judg- 
ment correct—^Williamaon v. Diltz, 
Cir.App., 101 S.W.2d 833, error dis- 
missed—^Daggett v. Com, Clv.App., 
54 S.W‘.2d 1098, 1101 , error refused, 
citin^r CoxmiB 0 * 11 x 18 —^Long: Bell 
Lumber Co. v. Futch, Clv.App., 20 
S.W.2d 1076, error refused. 

Utah.—Qarrett v. Ellison, 72 P.2d 
449, 93 Utah 184, 129 A.I 4 .R. 666 . 

22 C.J. p 1294 notes 88 , 90. 

Snlt oB. infrtnuneBt 

Oral evidence is not admissible to 
vary the terms of the instrument on 
which suit is brought. 

Ala.—Crescent Brewingr Co. v. Hand- 
ley, 7 So. 912, 90 Ala. 486. 

Xeb.—State Bank of Ceresco v. Belk, 
77 X.W. 58, 56 Neb. 710. 

X.H.—Hoyt V. French, 24 X.H. 198. 

Wlih mm Principal whexe contxact 
mada wiih hnsband 
Wifc to whom deed of farm was 
eriven is Principal, in determlninf 
admissibility of alleged collateral 
agreement with wife, not-withstand- 
Ing wrltten contract was with hus- 
band,—Mltchill v. Lath, 160 X.E. 
646, 247 X.T. 377, 68 A.L.R. 239, re- 
versing Mitchell v. Lath, 221 X.Y.S. 
864, 220 App.Div. 776, and rcargu- 
ment denied Mltchill v. Ltath, 162 X. 
E. 611, 248 X.Y. 626. 

24. Ala.—^Bradley v. EEall, 195 So. 
883, 239 Ala. 544—^Peters v. PU- 
cher, 100 So. 902, 211 Ala. 648. 

Ark.—^Barfield Mercantile Co. v. Con- 
nery, 234 S.W. 481, 150 Ark. 428. 
CaL—Heinfelt v. Arth, 41 P.2d 191, 
4 CaLApp.2d 381. 


D.C.—Spund V. Cafritz Const. Co., 
48 F.2d 1014, 60 App.D.C. 102. 

Ind.—Hilgemeler v. Bower Mfg. Co., 
139 X.E. 691, 81 Ind.App. 191. 

Ky.—Commonwealth by Meredith v. 
Hardin, 160 S.W.2d 477, 286 Ky. 
404. 

La.—^W. KL Henderson Iron Works 
& Supply Co. v. Jeffries, 105 So. 
792, 159 Da. 620—Commercial 

Germania Trust & Savinss Bank 

V. White, 81 So. 763, 145 La. 64— 
Mercier v. Clesi, App., 142 So. 853 
'—^Ewell V. Giamanco, 139 So. 615, 
19 La.App. 672. 

Xeb.—State Bank of Beaver Cross¬ 
ing: V. Mackley, 236 X.W. 166, 121 
Xeb. 28—^American Surety Co. of 
Xew York v. School Dist. Xo. 64 
of Douglas County, 219 X.W. 583, 
117 Xeb, 6—^Durland Trust Co. v. 
Payne, 182 X.W. 1016, IOI 7 . 106 
Xeb. 135, quoting: Corpiu Jnxls. 
X.T.—Hobert v. U. S. Shipping 
Board Bmergrency Pleet Corpora¬ 
tion, 148 X.B. 660, 240 X.T. 474, 
reverslngr 207 X.Y.S. 908, 211 App. 
Div. 868. 

X.D.—Kittelson v. Collette, 240 X. 

W. 920, 61 X.D. 768—Fuller v. 
Pried, 224 X.W. 668, 67 X.D. 824. 

Ohio.—Bowman v. Tax Commission 
of Ohio, 20 X.E.2d 916, 919, 135 
Ohio St. 295, quotlng: Gorpns Jiu 
xls, and eifflrming Bowman v. Tax 
Commission, 22 X.E.2d 524, 61 

Ohio App. 163. 

Okl,—In re Assessment of Alleged 
Omltted Property of Kennedy for 
Taxation in Osage County for 
1917, 58 P.2d 134, 137, 177 Okl. 
74, Quotlng Ck>rpi 2 s Jnxls. 

Or.—^Easley v, Bottemiller, 90 P.2d 
481, 162 Or, 90—Dane v. National 
Ins. Agency, 37 P.2d 365, 148 Or. 
589—^Bagley Co. v. International 
Harvester Co. of America, 196 P. 
348, 349, 99 Or. 519, quotlng Cor¬ 
pus Jnzls. 

Pa.—Hoberts v. Caufflel, 128 A. 670, 
283 Pa, 64—^In re Giirs Estate, 112 
A. 80, 268 Pa. 500. 

Tex.—Owen v. King, Clv.App., 84 S. 
W.2d 743, reversed on other 
grounds 111 S.W.2d 695, 130 Tex. 
614, 114 A.L.R. 859—Southwestem 
Public Service Co. v. Smith, Civ. 
App., 48 S.W.2d 466—Gugenhelm v. 
Dallas Plumbing Co., Civ.App., 42 
S.W.2d 268, 272 , clting Corpus 

Juris—^Pearce v. Halium, Civ.App., 
30 S.W.2d 399, error refused. 

22 C.J. p 1292 note 71. 

Bestxiotioa. to parties 

(1) It is stated ia a number of 
cases that the parol evidence rule is 
binding only on, or is appllcable 
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only as between, or In sults, dis¬ 
putes, or controversies between, the 
parties to the written contract or 
other instrument. 

U.S.—^Plm V. Wait, C.C.N.Y., 32 P 
741. 

Cal.—^Bituminized Brick & Tile Co. 
V. Slmons Brick Co„ 192 P 628* 
183 Cal. 687. 

lowa.—^Klser v. Morton Parmers" 
Mut. Ins. Ass'n, 237 X.W. 328, 213 
lowa 18. 

La.—Graffagnini v. Shnalder, 7 La. 
App. 256, 693. 

Neb.—^Fitzgerald v. Union Stock 
Tards Co., 131 X.W. 612, 89 Neb. 
393, 33 D.R.A.,X.S., 983. 

X.J. —^Albert Llfson & Sons v. Wil¬ 
liams, 162 A. 129, 10 X.J.M1SC. 982. 
X.T.—People ex rei. Hilton v. Fah- 
renkopf, 5 N.Y.S.2d 868, 254 App. 
Div. 397, reversed on other grounds 
17 X.E.2d 765, 279 X.Y. 49— 

Schlckler v. Penrod Co., 227 X.Y.S. 
331, 222 App.Div. 627. 

Tex—^Wllliford Lumber Co. v. Mala- 
koJCr Brick Co„ Civ.App., 113 S.W. 
2d 248, error dlsmissed—^Vander 
Stucken v. Willoughby, Civ.App., 
242 S.W. 478. 

(2) This, however, is not a full 
statement of the rule and is inac- 
curate In that the rule applies to 
privies as well as to parties.—^Dag- 
gett V. Com, Tex.Civ.App., 54 S.W.2d 
1098, error refused. 

(3) Furthermore, the statement is 
inaccurate In that it fails to recog- 
nlze that the rule applies where a 
third person, not a party to the 
contract, bsises his case on it and 
seeks to enforce it. 

111.—^Merchants’ Loan & Trust Co. 

V. Ummach, 228 IlLApp. 67. 

Minn.—^Martin v. Setter, 239 X.W. 

219, 184 Minn. 457, 80 A.LR. 471. 

(4) And in one case whereln the 
statement is made, it appears that 
the person in question was nelther 
a party nor a privy to the contract. 
—^Ziegler v. City of New York, 281 
X.Y.S. 462, 166 Misc. 624, afflrmed 
291 X.Y.S. 401, 248 Agip.Div. 873 and 
300 X.Y.S. 1152, 263 App.Div. 764. 

25. U.S.—First Nat. Bank of Otta- 

wa V. Lloyd's of London, C.C.A.in.j 
116 F.2d 221, 132 A.D.R, 599 —The 

W. D. Anderson, D.aPa., 17 F. 
Supp. 764, afflrmed, C.C.A., 94 F.2d 
377, certiorari denied Atlantic Re- 
flning Co. V. Smith, 68 S.Ct. 764, 
303 U.S. 668, 82 L.Bd. 1117. 

Ala.—^American Book Co. v. State, 
113 So. 592, 216 Ala. 367 --Jones 
V. Firat Nat. Bank, 89 So. 437, 206 
Ala. 203. 
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strangers or third persons®® or is between a 
stranger and a party to the instrument.27 In such 
case the rule is neither binding on nor available to 


the strangcr,2* and it may not properly be invoked 
by him®* or it may not properly be invoked or 


.-t_Arkmo Lumber Co. v. Can- 
* 262 S.W. SOI, 159 Ark. 445. 

Cai_Peterson v. First Nat Bank. 

».i p 1104, 101 Cal.App. 632. 
r(,'lo— Continental Trust Co. v. John- 
^ ston 168 P. 1112. 67 Colo. 592. 
Conn.—Burke v. Tenoslk, 182 A. 135, 
120 Conn. 618. 

_Eauitable Life Assur. Soc. v. 

Florence, 171 S.E. 317. 47 Ga.App. 

7ll. 

Tjj_^Brady v. Marshall, 23 N.E.2d 

764 302 I11.APP. 151—Century 

Trust & Savings Bank v. Adams, 
216 I11.APP. 79. ^ , 

Ind.—State Hi&hway Commisslon v. 
'Wilbite, 31 N.E.2d 281. 

Andrew v. Naglestad, 249 N. 
yr 131» 216 lowa 248— W. T. Mad- 
den Co v. F. Becker Asphaltum 
Booflng Co.. 218 N.W. 466. 467. 
206 lowa 783. clting Corpoa Jtula. 
La.—Bank of Acadia v. Lafosse, 5 
Iia.App. 616. 

Minn.— Gelger v. Sanitary Farm 
Dfidries. 178 N.W. 601. 146 Minn. 
235. 

Mo.—Cantrell v. Burgess, App., 141 
SW.2d 200—Wissmann v. Pear- 
line, App., 135 S.W.2d 1—Berry v. 
Royster, App.. 232 S.W. 477. 

Mont—Greeningr v. Gazette Printing 
Co., 88 P.2d 862, 108 Mont 158. 
j7gy,J_QuInn V. Quinn, 13 P.2d 221, 
64 Nev. 262. 

N.j,—Coles V. People*s Gas Co.. 162 
A 405, 109 N.J.Law 428—Halll- 
well V. Trans-States Finance Cor¬ 
poration. 118 A. 837, 98 N.J.Law 
133—Albert Lifson & Sons v. Wil¬ 
liams, 162 A. 129, 10 N.J.Misc. 982. 
B.T.—Bay Apartments v. Lento. 292 
N.T.S. 762, 249 App.Div. 865— 

Liberty Bank of Bulfalo v. Higrh 
Park Development Co., 236 N.T.S. 
194, 134 Misc. 733, afflrmed 284 
N.T.S. 832, 227 App.DIv. 647. 
N,C.—Jones V. Rauey Chevrolet Co., 

9 S.E.2d 396, 217 N.C. 693. 

Or.— T ati a v. National Ins. Agoncy, 
37 P.2d 365, 148 Or. 689—Commer- 
cial Securities v. Mast, 28 P.2d 
635, 146 Or. 394, 92 A.L.R. 194— 
Zoharopulos v. BEamilton, 216 P. 
184, 108 Or. 201. 

S.C ,—Bx parte Moore, 169 S.E. 603, 
161 S.C. 107—Liberty Nat. Bank v. 
Hines, 104 S.E. 813, 115 S.C. 82. 
Tex.—Peters v. Lerew, Civ.App., 139 
S.W.2d 321. error dismissed, judg- 
ment correct—^Monk v. Danna, Civ. 
App., 110 S.W.2d 84, error dismiss¬ 
ed—Owen V. Klngr. Civ.App., 84 
S,W.2d 743, reversed on other 
grounds 111 S.W.2d 695, 130 Tex. 
614, 114 AJLi.R. 859—^Unlversal 

Credit Co. v. Gasow-Howard Mo¬ 
tor Co.. Civ.App., 73 S.W.2d 909, 
error ^smlssed—^Long: Bell Lum- 
ber Co, v. Futch, Clv.App., 20 S. 


W.2d 1076, error refused—Hali v. 
San Jacinto State Bank. Civ.App.. 
255 S.W. 506. 

Wash.—In re Finke’s Estate, 63 P. 

2d 354. 188 Wash. 694—Park v. 
Department of liabor and Indus¬ 
tries, 61 P.2d 620, 184 Wash. 472 
—^McKay v. General Accident, Pire 
& Life Assur. Corporation, Limit¬ 
ed, of Perth, flMMand, 290 P. 820, 
158 Wash. 207. 

Wls.—Bumett County Abstract Co. 

V. Eau Claire Citizens' Loan & In- 
vestment Co., 265 N.W. 890, 891, 
216 Wis. 35, citing Corpus Juris. 

26. U.S.—^Page V. United Fruit Co., 
C.C.AMass., 3 P.2d 747, certiorari 
granted Northern Ry. Co. v. Page, 
46 S.Ct. 19, 269 U.S. 542, 70 L.Ed. 
402, reversed on other grounds 47 
S.Ct 491, 274 U.S. 65, 71 L.Ed. 929. 

Ohio.—Bowman v. Tax Commisslon 
of Ohio, 20 N.E.2d 916, 135 Ohio 
St. 295, afflrmlng Bowman v. Tax 
Commisslon. 22 N.E.2d 524, 61 
Ohio App. 163. 

Or.—^Lane v. National Ins. Agency, 
37 P.2d 365, 148 Or. 589. 

Va.—^Harrlss, Magill & Co. v. John 
BL Rodgers & Co., 129 S.E. 513, 
143 Va. 815. 

27. U.S.—^Page v. United Fruit Co., 
C.C.AMass., 3 P.2d 747, certiorari 
granted Northern Ry. Co. v. Fage, 
46 S.Ct 19. 269 U.S. 542, 70 L.BdL 
402, reversed on other grrounds 47 
S.Ct 491, 274 U.S. 65, 71 L.Ed. 
929—Pederal Intermediate Credit 
Bank v. Globe & Rutgers Fire Ins. 
Co., D.C.Md., 7 F.Supp. 66, 69, cit¬ 
ing Corpus Juris. 

Ala.—^Harris v. Geneva Mill Co,, 96 
So. 622, 209 Ala. 538—Jones v. 
First Nat Bank, 89 So. 437, 206 
Ala» 203. 

Axiz._-ColUns V. Collins, 62 P.2d 
1169, 46 Ariz. 485. 

Cal.—Gammon v. Ealey & Thomp¬ 
son, 275 P. 1005, 97 CaLApp. 452— 
Leak v. Colbum, 204 P. 249, 55 
Cal.App. 784 —Auditorium Co. v. 
Barsottl, 181 P. 413, 40 Cal.App. 
592. 

lowa.—Grimes Sav. Bank v. Mg- 
Harg, 276 N.W. 781, 224 lowa 644 
—Holst V, Consolidated Independ- 
ent School Dist of Cushing, 
Woodhury & Ida Counties, 211 N. 
W. 398, 203 lowa 288. 
j^y,.....Maples V. Loulsvllle Ry. Co., 
241 S.W. 341, 195 Ky. 77. 

La._-_W. K. Henderson Iron Works 
& Supply Co. V. Jeffries, 106 So. 
792, 169 La. 620. 

Mlnn.— Schlecht v. Schlecht, 209 N, 
W. 883, 168 Minn. 168. 

Neb.—State Bank of Beaver Cross¬ 
ing V. Mackley, 236 N.W, 165, 121 
Neb. 28—^American Surety Co. of 
New York v. School Dist. No. 64 


of Douglas County, 219 N.W, 583, 
117 Neit. 6—Menkmg v. Larson, 
199 N.W, 823, 112 Neb. 479— 

WoodrufC v. Cooper, 192 N.W. 725, 
109 Neb. 857—Purland Trust Co. 
V. Payne, 182 N.W. 1016, 1017. 106 
Neb. 135, quoting Corpus Juris. 
N.J.—Philadelphia Dairy Products 
Co. v. Zimmer, 186 A, 442. 14 N. 
J.Misc. 572. 

Ohio.—Bowman v. Tax Commisslon 
of Ohio, 20 N.E.2d 916, 919, 135 
Ohio St. 295, quotmg Corpus Ju¬ 
ris, and afflrming Bowman v. Tax 
Commisslon, 22 N.K2d 524, 61 

Ohio App. 163. 

Okl.—In re Assessment of AHeged 
Omitted Property of Kennedy for 
Taxation in Osage County for 
1917, 58 P.2d 134, 137, 177 Okl. 
74, quoting Corpiu Juris—Dawson 
v. Cobb, 42 P.2d 269, 171 Okl. 296. 
Or.—Easley v. Bottemiller, 90 P.2d 
481, 162 Or. 90—Lane v. National 
Ins. Agency, 37 P.2d 365, 148 Or. 
689—^Phez Co. v. Salem Fruit Un¬ 
ion. 233 P. 647, 557, 113 Or. 398, 
citing Corpus Jturis—Bagley Co. 
V. International Harvester Co. of 
America, 195 P. 348, 349, 99 Or. 
519, quoting Corpus Juris. 

S.D.—Smith v. Shields, 240 N.W. 
498, 600, 59 S.D. 447, citing Cor¬ 
pus Juris, and afidrming 230 N.W. 
26, 56 S.D. 599. 

Va.—Harriss, Magill & Co. v. John 
H. Rodgers & Co., 129 S.E. 513, 
143 Va. 815. 

22 C.J. p 1293 note 72, 

ZlUrereut and moro Uberal mlo ap- 
plies to admission of extrinsic evi- 
dence for interpretatlon of contract, 
where controversy anses between 
party thereto and third party.—^Katz 
V. People^s Finance & Thrift Co., 
281 P. 1097, 101 CaLApp. 552. 


28 . N.H.—Stacy v. F. M. Hoyt Shoe 
Co., 141 A. 487. 83 N.H. 281. 

—^Kittelson v. Collette, 240 N.W. 
920. 61 N.D. 768. 

Tex—Milliken v. Anderson, Civ.App., 
294 S.W. 921. 

29. U.S.—Indianapolls Glove Co. v. 
U. S., C.C.A.Ind., 96 F.2d 816. 

'Bradley v. Hali, 195 So. 883, 
289 Ala. 544. 

lowa.—^Nissen v. Sabin, 212 N.W. 126, 
202 lowa 1362, 50 A.L.R. 1216. 

— TTnoper v. Miller, 125 So. 77, 12 
La-App. 9. 

Minn.— Schlecht v. Schlecht, 209 N. 

W. 883, 168 Minn. 168. 
ilo.—Slinkard v. Lamb Const. Co., 
App., 212 S.W. 61, afflrmed 225 S. 
W. 352, 286 Mo. 623. 

Objectiou to ovidoBoo 

(1) Objection to oral testimony 
which varies written Instrument can 
only be made by party to instrument 
jr some one in privity with such 
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relied upon against him,30 as the stranger, not 
claiming under* and not having assented to, the 
contract, is neither boiind by it nor entitled to have 
it reformed or set asidc, and is therefore at liber- 
ty, when the evidence is otherwise competent and 
relevant* to show by parol evidence that the writ- 
ten instrumcnt does not express the full or true 


character of the transaction,^! and where the stran- 
ger to the instrument is free to vary or contradict 
it by parol evidence his adversary, although a party 
to the instrument, must be equally free to do so.32 
This has been held to be true with respect to writ- 
ings of all kinds, as for example, assignments ;38 


party.—Spraul v. Garliepp & Mack, 
32 P.2d $57, 13S Cal.App. 491. 

(2) An oral agreement is admissi- 
ble in its entirety or not at all; and 
where the interest of a party is dis- 
closed only by evidence of the oral 
asrreement, and he does not object to 
that part which Is favorable to him, 
he has no standing- to object to oth> 
er parts as contradictlng or varying 
a written instrument—Bilharz v. 
Martinsen* 228 N.W. 268* 209 lowa 
296. 

(3) T\*liere a person is not* on the 
face of a written contract, a party 
thereto and he does not claim rights 
thereunder. but instead it is sought 
to hold him liable thereon* there is 
no ground of estoppel entitling him 
to object to the admission of parol 
evidence. and if he bases his al- 
leged right to object on the ground 
that he is in reality a party to the 
contract this may be fatal because 
constituting an admission of liabil- 
ity.—Hooper v. Miller* 126 So. 77, 12 
Lia.App. 9. 

Stxaager may not complalai of oral 
testimony.—^Keadle v. Padden, 20 P. 
2d 403. 143 Or. 350, rehearing denied 
22 P.2d 892, 143 Or. 350. 

30. lowa.—^Nissen v* Sabln* 212 N. 
W. 125. 202 lowa 1362, 60 A.L.R. 
1216. 

N.T.—Schickler v. Penrod Co., 227 
N.T.S. 331. 222 App.Dlv, 627. 

Teae.—Berryman v. Norfleet, CIv. 
App., 41 S.W.2d 722, error dls- 
missed. 

31- U.S.—^Hoot V. John T. Robinson 
Oo., O.C.ldass., 65 F.2d 303. 

Ala.—Peters v. Pilcher, 100 So. 902, 
211 Ala 548. 

Cal.—Mayfield v. Fidelity & Casual- 
ty Co. of N^ew York, 61 P.2d 83, 
16 Cal.App.2d 611. 

111.—^McKee v. Gaulrapp, 11 N.E.2d 
380, 367 III. 321—Komorowski v. 
Boston Store of Chlcago* 263 111. 
App. 88. 

lowa.—^lowa Builders' Supply Co. v. 
Petersen, 267 N.W, 716, 221 lowa 
978. 

Mass.—Simons v. Northeastem Fi- 
nance Corporation, I 7 I N.EI 643, 
271 Mass. 285—Tripp v. National 
Shawmut Bank of Boston, 161 N. 
E. 904, 263 Mass. 505—Maxsh v. 
Beraldi, 167 N.E. 347, 260 Mass. 
225—Guaranty Sec. Corporation v. 
Bastem S. S. Co., 134 N.E. 364, 
241 Mass. 120. 

Mo.—^TomUnson v. Marshall, 236 S. 
W. 680, 208 Mo.App. 381. 


Xeb.—^Durland Trust Co. v. Payne, 
182 N.%V. 1016. 1017, 106 Neb. 135, 
quoting Cozpus Jtuis. 

N.J.—^Albert Lifson & Sons v. Wil¬ 
liams, 162 A. 129, 10 N.J.Misc. 982. 
N.Y.—^Nelkin v. Provident Loan Soc. 
of New York, 193 N.E. 246, 266 
N.Y. 393, reversing 271 N.Y.S. 314, 
241 App.Div. 876. 

N.C.—Miles V. Walker* 102 S.B. 884, 
179 N.C. 479. 

Ohio.—Bowman v. Taac Commisslon 
of Ohio,. 20 N.B.2d 916, 919, 136 
Ohio St. 295, quoting Coiptis Jwds, 
and affirmlng Bowman v. Tax 
Commisslon, 22 N.E.2d 524, 61 

Ohio App. 163. 

Okl.—In re Assessment of Alleged 
Omitted Property of Kennedy for 
Taxation in Osage County for 
1917, 68 P.2d 134, 137, 177 Okl. 
74, quoting Corpus Jnrls. 

Or.—^Harris v. Schnitzer, 27 P.2d 
1010, 146 Or. 391—Bagley Co. v. 
International Harvester Co. of 
America, 196 P. 348, 349, 99 Or. 
619, Quoting CozpTis Juris. 

S.C.—Peoples Nat. Bank of Green- 
ville V. Upchurch, 190 S.B. 616, 183 
S.C. 147—^Ex parte Moore, 169 S.B. 
603* 161 S.C. 107. 

S.D.—Smith v. Shields, 240 N.W. 498, 
59 S.D. 447 , aflarmlng 230 N.W. 26, 
56 S.D. 699. 

Tex.—Peters v. Lerew, Civ«App., 139 
S.W.2d 321, error dismissed, judg- 
ment correct—Williford Lumber 
Co. V. Malakoff Brlck Co., Civ.App., 
113 S.W,2d 248, error dismissed— 
Bagley v. Pollock, Civ.App., 19 S. 
W.2d 193—Oil Well Supply Co. v. 
Burk-Waggoner Oil Co., Civ.App., 
261 S-W. 830—^Vajider Stucken v. 
Willoughby, Civ.App., 242 S.W. 
478, 479, citing Corpus Juris. 
Wash.—^Patent Scalfolding Co. v. 
Rooseveit Apartments, 18 P.2d 857, 
171 Wash. 507. 

22 C.J. p 1293 note 72. 

Word "assexLt*” as used In stating 
the reason for the text proposltion, 
means a personas assent to be bound 
or assent to the contract as his 
own; and the fact that a person has 
slgned a contract as president of a 
Corporation does not preclude him 
as an individual from introducing 
parol evidence.—Continental Trust 
Co. v. Johnston, 188 P. 1112, 67 

Colo. 592. 

Paxol avldeuoe mle does not ap- 
ply to witoesssB who are strangers, 
and not parties, to the contract and 
deed between another person and 
plaintiff, even though they have 
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the same person.—^Hegna v. Peters. 
201 N.W. 803, 199 lowa 269. 
Evidence otherwise Inadmissible 
In action for land by grantee of 
deed made under power of sale in 
security deed against subsequent 
grantee of deed exeeuted by commoa 
predecessor, chargethat, even though 
subsequent grantee was not entitled 
to reformation of prevlous security 
deed, It could as stranger thereto 
Show by parol the alleged mutua! 
mistake therein, by which land In 
subsequent grantee’s possession had 
been erroneously included, was Im- 
proper.—Volunteer State Life Ins. 
Co. V. Powell-White Co.. 1 S.E 2d 
662, 187 Ga. 706. 


sa. Cal.—Mayfleld v. Fidelity & 
Casualty Co. of New York, 61 P. 
2d 83, 87 , 16 Cal.App.2d 611, citmg 
Corpus Juris. 

IlL—Reams v. Janoskl, 268 IlLApp. 

8 . 

lowa.—Grimes Sav. Bank v. Mc- 
Harg, 276 N.W. 781, 224 lowa 644. 
Neb.—^Durland Trust Co. v. Payne, 
182 N.W. 1016, 1017, 106 Neb. 135, 
quotlng Corpus Juris. 

N.Y.—Ziegler v. City of New York. 
281 N.Y.S. 462, 166 Misc. 624, af- 
llrmed 291 N.Y.S. 401, 248 App. 
Div. 873 and 300 N.Y.S. 1162, 263 
App.Div. 764. 

N.D.—^Kittelson v. Collette, 240 N. 

W. 920, 61 N.D. 768. 

Ohio.—Bowman v. Tax Commisslon 
of Ohio, 20 N.E.2d 916, 919, 135 
Ohio St. 295, quotlng Corpus Jb- 
ris, and affirmlng Bowman v. Tax 
Commisslon. 22 N.E.2d 524, 61 
Ohio App. 163. 

Or.—Bagley Co. v. International 
Harvester Co. of America, 196 P. 
348, 349, 99 Or. 519, quoting Cor¬ 
pus Juris. 

Tex.—Milllken v. Anderson, Civ. 
App., 294 S.W. 921—^Vander Stuck¬ 
en V. Wllloughby, Civ.App., 242 
S.W. 478, 479, citing Corpus Juris. 
Wash.—^Vancouver Nat. Bank v. 

Katz, 262 P. 934. 142 Wash. 306. 
Wis.—^Anderson Yard Co. v. Citizena' 
State Bank of RIce Lake, 203 N. 
W. 921, 187 Wis. 60. 

22 C.J. p 1293 note J2. 

33. U.S.—^Kunihiro v. Lyons Bros. 
Co., aC.A.Cal., 12 F.2d 894, cei^ 
tiorari denied 47 S.Ct. 112, 273 U. 
S. 723, 71 L.Bd. 869—Kunihiro v. 
M. O. Cogglns Co„ aC.A.Cal., 12 
P.2d 894, certiorari denied 47 S. 
Ct. 112, 273 U.S. 223, 71 L.Bd. 859. 
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bilis of sale;34 contracts of exchange;^^ contracts 
of sale;3® contractual receipts;37 dealers* reports 
of sales filed with a state official pursuant to stat* 
deeds;^^ insurance policies;^® leasesj^i li- 

censes;^2 mortgages ;43 and releases.44 Corporate 
records are not condusive on strangers to the Cor¬ 
poration but may be contradicted by them^s or by 
the Corporation in an action to which such persons 
are parties,4® and even a judicial record is not con- 
clusive on persons not parties or privies to the ac¬ 
tion or proceeding and does not preclude them from 
introducing parol evidence concerning it.47 

A class of cases in which the parol evidence rule 
is frequently held not applicable is that in which 
the litigation concerns taxes and the writings in- 


volved are records of a private Corporation or in- 
stniments to which the state or government is not 
a party.48 Anothcr class of cases of this kind is 
that in which a broker sues for commissions and 
the writing claimed to exclude parol evidence is a 
contract between the principal and the custonier.43 
Also, notwithstanding some authority to the con- 
trary,50 jg held that the parol evidence rule is 
inapplicable where an action is broiight to recover 
for death, or for injuries to person or property, re- 
sulting from the negligence of an employee of de¬ 
fendant, and a written contract of empIo>'ment show- 
ing him to be a servant or an independent contrac¬ 
tor, as the case may be, is claimed to be conclu- 
I sive.5i 


Mo._^Ayers v. Continental Ina. Co-, 

App., 217 S.W. 550. 

Tex.—Milliken v. Anderson, Clv.App., 
294 S.W. 921. 

34. La.—WMte v. Machen, App., 178 
So. 736. 

Mich,—Sewall v. Feller, 284 N.W. 

662, 288 Mich. 107. 

22 C.J. P 1294 note 76. 

35. Cal.—C. L- Glover Co. v. Farin¬ 
acei, 298 P. 133, 113 Cal.App. 183 
—Gaxnmon v. lEjaley & Thompson, 
275 P. 1005, 97 Cal.App. 452. 

36. D.C.—Spund v. Cafritz Const. 
Co., 48 P.2d 1014, 60 App.D.C. 102. 

Ga.—^Reld v. Mornaon, 121 S.E. 860, 
31 Ga.App. 613. 

22 C.J. p 1294 note 77. 

37. lowa.—^Dilenbeck v. Herrold, 164 
N.W. 869, 183 lowa 264. 

22 C.J. p 1294 note 80. 

3& Minn.—^Bolton-Swanhy Co. v. 
Owens, 276 N.W. 865, 20*1 Minn. 
162. 

39. Ala-—Hester v. First Nat. Bank, 
186 So. 717, 237 Ala. 307. 
lowa,—Kiser v. Morton Farmers' 
Mut. Ins. Ass'n, 249 N<W. 753, 216 
lowa 928—^Royal Union Life Ins. 
Co. V. Hughes, 218 N.W. 251, 206 
lowa 663—^Nissen v. Sabin, 212 N. 
W. 125, 202 lowa 1362, 50 A.Ii.R. 
1216—Morton Farmers* Mut. Ins. 
Ass’n of Page and Fremont Coun- 
ties, lowa, v. Farquhar, 206 N.W. 
123, 200 lowa 1206—Shult v. Doyle, 
201 N.W. 787, 200 lowa 1—Peters 
V. Goodrich, 185 N.W. 903, 192 lowa 
799. 

La.—Smith v. Chappell, 148 So. 242, 
177 La. 311. 

Mo.—Burk V. Walton, 86 S.W.2d 92, 
337 Mo. 781. 

Neb.—^Nebraska Wesleyaji Universlty 
V. Smith, 202 N.W. 625, 113 Neb. 
208—^Durland Trust Co. v. Payne, 
182 N.W. 1016, 1017, 106 Neb. 185, 
quoting Corpus J^aris^ 

N.T.—^Liberty Bank of Buffalo v. 
High Park Development Co., 236 
N.T.S. 194, 134 Misc. 733, afflrmed 
234 N.T.S. 832, 227 App.Div. 647. , 


Tex.—Godwin v. Banister, Civ.App., 
j 242 S.W. 1098. 

22 C.J. p 1294 note 73. 

40- N.C.—Elam v. Smithdeal Realty 
& Insurance Co., 109 S.E. 632, 1S2 
N.C. 599, 18 A.L.R. 1210. 

Ohio.—Bowman v. Tax Commission 
of Ohio, 20 N.E.2d 916, 919. 135 
Ohio St. 295, quoting Corpus Jti- 
ils, and afflrming Bowman v. Tax 
Commission, 22 N.E.2d 624, 61 

Ohio App. 163. 

22 C.J. p 1294 note 79. 

41. La.—Graffagnlni v, Shnaider, 7 
La.App. 256, 693. 

Or,—^Wilkens v. Western States Gro- 
cery Co., 114 P.2d 542, 544, citing 
CorpuB Juris. 

22 C.J. p 1294 note 76. 

4A. U.S.—^Wooster v, Simonson* C.C. 
N.T„ 20 P. 316. 

43. Or.—^Harris v. Schnitzer, 27 P. 

2d 1010, 146 Or. 391. 

Tex.—^Poster v. Butler Bros., Civ. 

App., 153 S.W.2d 623. 

22 C.J. p 1294 note 74. 

44- 111.—Reams v. Janoski, 268 111. 

App. 8. 

Mo.—Slinkard v. Lamb Const. Co., 
226 S.W. 352, 286 Mo. 623, affirm- 
Ing, App., 212 S.W. 61. 

N.H.~-Wheat v, Carter, 106 A 602, 
79 N.H, 160. 

Tex.—^Pennington v. Bevering, Civ. 
App., 9 S.W.2d 401, affirmed, Com. 
App., 17 S.W.2d 772. 

45. Minn.—^Northland Produce Co. v, 
Stephens. 133 N.W. 93, 116 Minn.] 
23—State v. Guertin, 119 N.W. 43, 
106 Minn. 248, 130 Am.S.B. 610. 

46. Pa.—In re Kisner, 99 A 16S, 
264 Pa. 697. 

47. N.J.—^Den v. Clark, 10 N.J.Iaw 
217, 18 Am.D. 417. 

22 C.J. p 1294 note 83. 

48. U.S.—Borin Corporation v. Com- 
missioner of Intemal Revenue, C. 
CA., 117 F.2d 917—^Indlanapolis 
Glove Co. V. U. S., C.C.AInd., 96 
P.2d 816—^Tex-Pena Oil Co. v. 
Commissioner of Internal Revenue.^ 

795 


^ C.C.A, 83 F.2d 518, certiorari 
granted Helvenng v. Tex-Penn Oil 
i Co., 57 S.Ct. 28, 299 U.S. 529. 81 
L.Ed. 390, afflrmed 67 S.Ct. 560, 300 
I U.S, 481, 81 L.Ed. 765—Benodum v. 
Commissioner of Internal Revenue, 
C.C.A, 83 F.2d 518, certiorari 
granted Helvering v. Benedum, 57 
S.Ct. 28. 299 U.S. 529, 81 L.Ed. 390, 
afflrmed 57 S.Ct. 569, 300 U.S. 481, 
Sl L Ed. 755—^Parrlott v. Gommls- 
sioner of Internal Revenue, C.C.A, 
83 F.2d 518, certiorari grranted 
Helvenng v. Parrlott, 57 S Ct. 28, 
299 U.S. 529. Sl L.Ed. 390, afflrmed 
57 S.Ct. 569, 300 U.S. 481, 81 L.Ed. 
755—Commissioner of Internal 
Revenue v. Olds, C.C.A, 60 P.2d 
252—Schuh Brug Co. v. U. S., D. 
C.Ill., 49 P.2d 644—Schneider v. 
Dulfy, D.C.N.J., 43 P.2d 642—U. S, 

V. Board, D.C.Ky., 14 P.2d 459. 

Okl.—In re Assessment of Alleged 

Omitted Property of Kennedy for 
Taxation In Osage County for 1917, 
68 P.2d 134, 177 Okl. 74. 

Utah.—Utah-Idaho Sugar Co. v. 
State Tax Commission, 73 P.2d 974, 
93 Utah 406. 

43. Cal.—C. L. Glover Co. v. Farin¬ 
acei, 298 P. 133, 113 CaLApp. 183. 
D.C.—Spund v. Cafritz Const. Co., 48 
P.2d 1014, 60 App.D.C. 102. 

Ga.—Reid v. Morrison, 121 S.E. 860, 
31 Ga.App. 613. 

Kan.—Beckett v. Mlller, 204 P. 639, 
110 Kan. 479. 

Mo.—Cash v. Wysocki, App., 229 S. 

W. 428. 

N.T.—Bierman v. Barbleri, 207 N. 

Y.S. 174, 124 Misc. 157. 

Pa.—Reel v. Oravetz, 123 A 679, 279 
Pa. 147. 

9 C.J. P 648 note 14. 

50. Tex.—Clark v. Lynch, Civ.App., 
139 S.W.2d 294. 

51. Anz.—Arizona-Hercules Copper 
Co. V. Crenshaw, 184 P. 996, 21 
Ariz. 16. 

Cal.—Luckie v. Diamond Coal Co., 
183 P. 178. 41 CaLApp. 468. 
lowa.—^Root V. Shadbolt & Middleton. 
193 N.W. 634, 195 lowa 1225. 
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Application of exceptions. "WTiere parol evidence 
is admissible under some exception to the parol evi¬ 
dence nile, the exception may be espccially applica- 
ble where one of the parties to the litigation is not 
a party to the writing in questioii,®^ or where the 
only person who may properly complain is not made 
a party to the suit.53 However, parol proof varying 
the contract apparently assumed by an indorser is 
restricted to a controversy between such indorser 
and his immediate indorsee and the right to vary 
or add to the consideration of a contract by parol 
or extrinsic evidence, is, as a general rule, confined 
to the parties thereto, or their successors.55 

§ 862. — Controversies between Parties 
on Same Side of Instrument 

The rule known as the paroT evidence rule fs not 
applfcable in a controversy between parties on the same 
side of an Instrument or their privles. 

The rule excluding#parol evidence to vary a writ- 
ing is not applicable in a controversy between par¬ 
ties to the instrument whose interests thereunder 
are the same, or their privies, as in the case of con- 
tests between grantors, grantees^ coobligors, or co- 
obligees, or between privies of parties on the same 
side.55 

§ 863. Waiver of Benefit of Rule 

There Is some authority for the view that the parol 
evidence rule may be walved. 

Considered merely as a rule of evidence, see su¬ 
pra § 851, the parol evidence rule may be waived 
by failure to invoke it,57 as by failure to object to 
the introduction of parol evidence, see the CJ.S. 
title Trial § 115, also 64 CJ. p 169 note 94; and 
where a party who is entitled to the benefit of the 
rule waives the benefit thereof by allowing such 
evidence to be received without objection and with- 
out any effort to have it stricken from the minutes 
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or disregarded by the trial court, he cannot, after 
the trial has closed and the case has been decided 
against him, invoke the rule in order to secure a re- 
versal of the judgment by an appellate court^^ 
However, as stated supra § 851, the weight of au¬ 
thority supports the view that the parol evidence 
rule is one of substantive law and not one of evi¬ 
dence merely; and, as noted in the C.J.S. title Trial 
§ 154, also 64 CJ. p 230 notes 67, 68, there is a 
conflict of authority as to whether parol evidence 
which is inadmissible because it varies or contra- 
diets a writing, but which has been admitted with¬ 
out objection, must, on the one hand, be considered 
and given its due effect, or, on the other hand, must 
be disregarded, in the trial court, 

The admission of parol evidence by plaintiff is 
unobjectionable where the subject matter thereof 
has been admitted by defendant in his answer;^ 
and the introduction of parol evidence by defend¬ 
ant relating to consideration is not improper where 
plaintiff has opened up the subject of consideration 
by bringing the action.s® Whether the introduction 
by one party of parol evidence affecting a writing 
entitles the other party to introduce evidence of 
the same nature is considered supra § 190. 

§ 864. Rights of Third Persons 

The Intervention of the rights of a third person may 
preclude the admission of parol evidence under an excep¬ 
tion to the parol evidence rule. 

Even though some of the exceptions to the parol 
evidence rule might warrant the introduction of 
parol evidence to show the true contract evidenced 
by the writing, or some collateral agreement and 
the like, the rights of a third person may intervene 
so as to preclude the admission of any evidence 
whatever to show the transaction or the effect of 
the instrument to be other than it appears to be on 


2iCont.—Greenlnsr v. Oazette Printlng 
Co.. 88 P.2d 862, 108 Mont 158. 

52. Cal.—Central Heig-hts Imp. Co. 

V. Memorial Parks, 105 P.2d 506, 
40 Cal.App.2d 591. 

N.J.—^Ball V. Metalwash Machinery 
Co.. 8 A.2d 370, 128 NJT.Law 285. 

53. Tex.—^National Life & Accident 
Ins. Co. V. Lucas Puneral Home, 
Civ.App.. 89 S.W.2d 468, error dls- 
missed. 

54. Tenn.—Sands v. Parker, 284 S. i 

W. 902, 153 Tenn. 664. 

S&i Tex.—Gaines Motor Sales Co. v. 
Hastlnss Mfgr. Co., Civ.Appu, 104 S. 
W.2d 648, error dismissed. 

22 OJ. p 1294 note 85. 

66. Pia.—^McClure v. Century Be- 
tates, 120 So. 4, 19, 96 Fla. 563. 


followed in Hali v. TJniverslty Ke- 
alty Co., 121 So. 808, 97 Fla. 639, 
quotin^: Ooxpns JTiizis. 

La.—^Rlchaxdl v. Cain, 122 So. 8*66, 

168 La. 608. 

Okl.—^Brazell v. Brown, 38 P,2d 17, 

169 Okl. 623. 

Utah.—Garrett v. Bllison. 72 P.2d 
449, 462, 93 Utah 184, 129 A.L.R. 
666, quoting: Corpus Juris. 

22 C.J. p 1295 note 92. 

67. Tenn.—^State v. Cothron, 113 S. 
W.2d 81, 87, 21 Tenn.App. 619, clt- 
ingr Corpus Juris. 

W.Va.—^Xieckie v. Bray, 113 S.B. 746, 
748, 91 W.Va. 456, eitingr Corpus 
Juris. 

'Tt is elementary that the parol 
evidence rule may be walved.”— 
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I Balrd V. Divide County, 228 N.W. 
I 226, 58 N.D. 867. 

58. Ga.—Commercial Credit Co. v. 
Lewis, 200 S.H. 666, 569, 59 Oa. 
App. 144, cltingr Corpus Jnxls— 
Southern Bnvelope Co. v, Adam- 
son Prlntinff Co., 180 S.B. 770, 771, 
51 Ga.App. 475, cltingr Corpus Ja^ 
rls. 

Mo.—^Elschman-Harris Realty Co. v. 
Kleine, App., 82 S.W.2d 605, 611, 
quotingr Corpus Juris. 

22 C.J. p 1295 note 95. 

59- Arlz.—^Fidellty-Phenlx Pire Ins. 
Co, V. Garrison, 6 P.2d 47, 39 Ari*. 
277. 

60* CaL—^Bowman v. Union Trust 
Co. of San Diegro, 106 P.2d 913, 11 
Cal»App.2d 397. 
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its face.*^ This is especially trae in respect of an j its effect, not from the mere convcntion of the par- 
instruinent which, as concerns third persons, derives I ties, but from compliance with the registry laws.®“ 

B. TnilTnraS WITHDs BULE 


1, Public or Oppicjial Records, Doccments, or Proceemngs 


I 865. Judicial Records or Proceedings 

The rule excluding paroi or extrinsic evidence to alter 
^ritten document applles to Judiclal records, Includlng 
orderSf decrees, judgments, and recltals In the record. 

It is a stringently enforced rule that paroi or ex¬ 
trinsic evidence is not admissible, at least in collat- 


cral proceedings, to contradict, impeach, vaiy, or 
explain judicial records, such records importing 
verity.®^ The rule applics especially where the 
rights o£ third persons acquired under a Judgment 
would be affected.®® Its protection embraces or- 
ders,®® decrees,®^ and judgments®® of the court. 


6L U.S.— Brown v. Camp, CC.A.Ga., 
2T5 F. 612. 

Arlz.—Hagan v. CJosper. 292 P. 1020, 
37 Ariz. 200. 

_^Hooper v. Miller, 125 So. 77, 12 

La.App. 9- 

22 C.J P 1296 note 98. 

68. l 4 u—Velllon Motor Co. v. Veil- 
lon, APP.. 161 So. 199—Amite Auto 
Co. v. Appel, 134 So. 332, 16 
App. 307. 

63. Ala.—Lalrd v.^ Columbia Loan 
& Investment Co.', 114 So. 208, 216 
Ala. 619. 

_Commonwealth, for Use of Pat- 

rlck, V. Williams, 66 S.W.2d 1012, 
252 Ky. 133. 

Masa.—Bryer v. American Surety Co. 
of New Tork. 18-9 N.E. 109, 286 
Mass. 336. 

Mlss.—Watkina v. Mississippi State 
Board of Pharmacy, 154 So. 277, 
170 Miss. 26. 

l£o.— Sisk V. Wilkinson, 265 S.W. 
536, 306 Mo, 828—State ex rei. 
Gregory v. Henderson, 88 S.W.2d 
893. 230 Mo.App. 1. 

Proceedings directly attacklng in- 
strument see supra 5 860. 

TTnieoorded aotion. of conrt 

(1) Court*s unrecorded actlon can- 
not he shown by paroi evidence in 
collateral proceedJng.—^Bx parte 
Llneville Nat. Bank. 116 So. 419, 217 
Ala. 881. 

(2) A county court order which 
has never been entered of record, and 
its purport and meaning, may not be 
established by paroi evidence in col¬ 
lateral proceeding.—Commonwealth, 
for Use of Patrick, v. Williams, 65 
S.W,2d 1012, 252 Ky. 133. 

84^ U.S.—^In re Crosby Stores, C-C. 
AN.T., 65 F.2d 360—BamsdaU Be- 
flning Corporation v. Birnamwood 
Oil Co., D.aWis., 32 P.Supp. 308— 
Karnes v. Keck. D.C.I11., 11 P. 
Supp. 677. 

Ala.—^Baxley v. Jackson, 113 So. 600, 
216 Ala. 411—Glass v. State, 163 
So. 819, 26 Ala.App. 670. 

IlL—Central Trust Co. of Illinois v. 
H^en, 171 N.E. 631, 339 IlL 384, 
reversing 249 IlLApp. 607. 

Ky.—Simpson v. Antrobus, 86 S.W. 
2d 644, 260 Ky. 641—Staverson v. 


Kentucky Utilities Co.. 287 S.W. 
890, 891, 216 Ky. 309. guoting Cor¬ 
pus Jnxis. 

Mo.—State ex rei. and to Use of Con- 
ran v. Duncan, 63 S.W.2d 136, 139, 
citing Corpus Jnxis—Sisk v. Wilk¬ 
inson, 265 S.W. 536, 305 Mo. 328. 
N.J.—Adams v. Camden Safe De- 
posit & Trust Co.. 188 A 913, 15 
N.J.Misc. 48, reversed on other 
grounds 2 A2d 361, 121 NJ'.Law 
389. 

Va.—^F^ant Inv. Corporation v. 

Francis, 122 S.E. 141, 138 Va. 417. 
22 C.J. p 1077 note 68. 

Evidence not inconsistent with 5u- 
diclal records see infra S 931. 
Ampliflcatlon. ox modlfloation by 
paroi is not permitted.—^Bryer v. 
American Surety Co. of New York, 
189 N.E, 109, 286 Mass. 336. 

Enlaxgement by paroi is not per¬ 
mitted.—State ex rei. Gregory v, 
Henderson, 88 S.W.2d 893, 230 Mo. 
App. 1. 

Seoord of distxlot conrt 
I Mass.—Commonwealth v. Duggan, 
164 N.E, 67, 267 Mass. 465. 

Bzxors of fact ox law 

In auo warranto to test validity 
of county court's order incorporat- 
Ing special road district, oral tes- 
tlmony proving errors of fact or 
law in proceedings was properly ex- 
cluded.—State ex Inf. Mayfleld ex 
rei, Cook v. Dougan, 264 SW. 997, 
305 Mo. 383. 

es. 111.—Bivard v. Gardner, 39 IlL 
125. 

22 C.J. P 1078 note 69. 

60. U.S,—In re Crosby Stores, C.C. 

AN.Y„ 65 F.2d 360. 

Mo.—State ex rei. and to Use of 
Conran v. Uuncan, 63 S.W.2d 135. 
22 C.J. P 1081 note 19. 

Order of eonunlsslonex*» oonzt 
Tex.—Colonial Trust Co. v. Hili 
County, Com.App., 27 S.W.2d 144, 
reversing Hili County v. Colonial 
Trust Co., Civ.App., 18 S.W.2d 787 

_^Bastland County v, Davisson. 

Civ.App.. 290 S.W. 196, reversed 
on other grounds, Com.App., 298 
S.W. 268, 


Order of Jnvenile oonrt 
Ala.—Glass v. State, 163 So. 819. 26 
Ala.App. 570. 

The intention-of the conxt in mak- 
ing an order cannot be proved by 
paroi evidence.—Colonial Trust Co. v. 
Hili County, Tex. Com.App., 27 S.W. 
2d 144, reversing Hili County v. Colo¬ 
nial Trust Co., Civ.App., IS S.W.21 
787. 

67. Tenn.—^Brandon v. Brandon, 136 
S.W.2d 929, 175 Tenn. 463. 

34 C.J. p 506 note 59 [b]. 

Meaning of deoree 

(1) Where decree is complete and 
unambiguous in itself, extraneous 
matters may not be resorted to for 
purpose of giving decree meaning 
which its language, wlthout such 
help, would not carry.—Stellwagen 
v. Stellwagen, 269 N.W. 216, 277 
MIch. 412—^Bclting v. Marschner, 222 
N.W. 137, 245 Mich. 111. 

(2) After decree has become final, 
statement of court as to what was 
meant by decree is not permlsslble. 
—^Brooks V. MIami Bank & Trust Co., 
156 So. 757, 116 Fla. 589. 

CoxLversatioii. between trlal Judge. 
defendant and another, after trial 
and argument of case, was held in- 
competent in subseguent action as 
contradlcting findlngs and decree in 
flrst action.—Campbell v. Nunn, 2 P. 
2d 899, 78 Utah 316. 

68. U.S.—^Fisher v. Jordan, I>.C.Tex-, 
32 F.Supp. 608, reversed on other 
grounds, C.C.A, 116 F.2d 183, cer¬ 
tiorari denled Jordan v. Fisher, 61 
S.CL 734, 312 U.S. 697, 85 L.Bd. 
1132. 

lowa.—Hawkeye Securi ties Fire Ins. 
Co. V. United Inv. Co., 261 N.W. 
874, 876, 217 lowa 644, citing Oor- 
pns Jnxis. 

Mias.—^Armstrong v. Bmployer*s Lia- 
billty Assur. Corporation, 88 So. 
163, 125 Miss. 570. 

Xex.—Mlssouri-Kansas-Texas R. Co. 
of Texas v. Pluto, Civ.App., 130 
S.W.2d 1048, reversed on other 
grounds, Com.App., 156 S.W.2d 265. 
34 C.J. p 606 note 69. 

Jndgmeot of ooimnls slr>ner*s conxt 
Xex.—^Eastland County v. Davisson, 
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ag«s for eertaln Itoms embraced wlthln the declaratione 
paroi or extrinsic evidence Is generally not admlsslble to 
vary the record as to elements and items of damage al> 
lowed for fn a Judgmente verdict, or award. 

Parol evidence is not admissible to vary judicial 
records by showing that a judgment did not con- 
tain a certain item of damages^® or that a verdict 
did not include allowance for a particular element 

of damages.97 

It may be shov^m that in the trial of an action 
the jury allowed in their award of damages cer¬ 
tain items embraced within the declarationbut 
the rule against contradicting the record precludes 
any showing that in a suit brought for one cause 
of action damages were given for another and dif¬ 
ferent cause of action,®® or for anything not in- 
cluded in the declaration nor can it be shown 
after the confirmation of the report of commission- 
ers allowing damages for the widening of a Street 
that in the amount awarded by them to a certain 
person was included a sum intended for the bene¬ 
fit of another person, and for a purpose not ap- 
pearing in the report.® 

c. JndiciaI or Ezecntion Sale 

Parol or extrinsic evidence is generally not admissi- 
t>te to vary the records of Judlcial or execution sales. 

The general rule with respect to the conclusive- 
ness of records applies to the record of a judicial 
or execution sale,® Consequently it cannot be shown 
by parol or extrinsic evidence in contradiction of 
the record that necessary prerequisites to the sale 
were omitted;^ that the sale did not pass the quan- 
tity of land® or the title® which the record shows 
to have passed; that the real purchaser was a per¬ 
son other than the one stated on the record that 
the terms and conditions of sale were other than 


32 C.J.8. 

those appearing by the record;® or that property 
was sold without authority.® 

Parol evidence has been held admissible for the 
purpose of showing the amount of money received 
by an administrator for a sale of land to be differ- 
I ent from the amount named in the report of sale 
made by him.i® The dates disclosed by the record 
control in determining the rights as between pur- 
chasers, but as between distributees the true facts 
can be proved in a proper proceeding.H 

d. Time of Signing or Enteo^ag Jndgments or 

Order» 

WIth some qualiflcatlons, the general rule is that a 
Btatement of the record as to the time of signing or en- 
terlng a Judgment or order cannot be contradicted by 
parol or extrinsic evidence. 

A statement of the record as to the time of sign¬ 
ing or entering up a judgment is a material part 
thereof and hence cannot be contradicted by parol 
or extrinsic evidence and the same rule applies 
to orders, except in direct proceedings to set them 
aside but the exact hour of the entry of a judg¬ 
ment may be proved, as matter dehors the record, 
by competent evidence,unless such proof wotild 
tend to impeach the record and it has been held 
that a clerk^s entry as to the date of the original 
decree is not a verity, parol evidence being atois- 
sible to correct it,i® and, although there is authori- 
ty to the contrary,l7 that the date of a judgment 
of a justice of the peace may be shown by extrinsic 
evidence to have been erroneously entered on his 
docket.l® 

e. Poor Debtor Proceedings 

Authorltles differ as to whether a certificate of a 
judlcial offlcer as to the admlnlstration of a poor debtor'f 
oath or bond, or a certificate that due notice was given 
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Ml Mo. —^Forsee v- Garriaon, 235 S 
W. 473, 208 Mo.App. 408. 

97- Ind.—Oster v, Broe, 64 N.B. 918, 
161 Ind. 113, 

sa. N.J,—Wallace v. Coli, 24 NJT. 
Law 600. 

99. NJT,—^Wallace v. Coll, supra. 

1. S.C.—Craigr v. Todd, 6 S.C.I.. 661. 

2. K.T.—Tumer v. Williams, 10 
Wend. 139. 

3. Tex,—Collins v. Ball. 17 S.W. 614, 
82 Tex. 259, 27 Am.S.R. 877. 

22 C.J. p 1080 note 11. 

4- Ark.—^Monroe County v. Clark, 
203 aw. 264, 134 Ark. 100. 

Kan,—-Pritchard v. Madren, 2 P. 691, 
3:1 Kan. 38. 

5. S.C.—Thompson v. Wofford, 13 
S.C. 216. 

8b La.—McKenzie t. Cacon, 4 So. 65, 
40 La.Aim. 157. 


7. Ky.—Small v. Hodgren, 1 Lltt. 16. 

a U.S.—^In re Crosby Stores, C.C.A. 
N.Y., 65 F.2d 360. 

22 C.J. p 1080 note 16. 

9. Conn.—^Pitts v. Clark, 2 Root 
(Conn.) 221. 

22 C.J. p 1080 note 17. 

10,1 Ind.—State v. Lilndley, 98 Ind, 
48. 

11. Pa.—^EAnofsky v. Carey, 89 Pa. 
Super. 422. 

la. U.S.—^Kames v. Keck, D.C.Ill., 
11 F.Supp. 677, 579, quotlngr Cor¬ 
pus Juxls. 

TSiy .—Supreme Tent of Knigrhts of 
Maccabees of World v, Dupriest, 
38 S.W.2d 241, 242, 238 Ky. 362, 
quotlnfi: Corpus orazis. 

22 C.J. p 1081 note 32. 

13- U.S.—^Karnes v. Keck, D.am., 
11 F.Supp. 577, 579, quotln^^ COr. 
pus Juxls. 


Ark.—^Woodruff County v. Road Im- 
provement Dist. No. 14, 252 S.W, 
980, 159 Ark. 374. 

Ky.—Supreme Tent of Knights of 
Maccabees of World v. Dupriest, 
38 S.W.2d 241, 242, 238 Ky. 357, 
quotlnsr Corpus J^irls—^Bennett v. 
Tiernay, 1 Ky.L. 812. 

14L N.J.—^Hunt v. Swayze, 26 A. 860, 
65 N.J.Law 33. 

15. 111.—^Roche V. Beldam, 10 N.E. 
191, 119 111. 320, followed in Han- 
sen V. Schleslnger, 17 N.B. 71$. 
125 111. 230. 

22 C.J. p 1081 note 36. 

16. lowa.—Manion v. Brady, 126 N. 
W. 801. 

17- HL—Wlley v. Sutherland. 41 Bl. 
25. 

la Mo.—^Raum v. Byermann, 2 Mo. 
App. 476. 
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the creditor, Is conci usi ve as against parol or extrinsic 
evidence. 

It has bcen asserted as the rule that a certificate 
of a judicial officer as to the administration of a 
poor dcbtor’s oath or bond is conclusive,!® unless 
its effect is destroyed by an agreed statement of 
facts or the voluntary admission of illegal testi- 
niony,^o and that the same is true as to the certifi¬ 
cate that due notice was given to the creditor ;2i 
but in other jurisdictions a contrarj' rule has been 
followed, so as to permit the introduction of parol 

or extrinsic evidence .22 

f. Becognizances 

tn the absence of statutory permission, parol evl- 
dence Is not admissible to controi or impeach the record 
of a recognizance, at least as between the parties. 

It has been laid down that, in the absence of 
statutory permission,^3 the record of a recognizance 
may not be controUed or impeached by parol evi- 
dence,^^ at least as between the parties.25 Thus pa¬ 
rol or extrinsic evidence is not admissible to vary 
or impeach the record as to the taking of a recog¬ 
nizance, 2 ® the terms thereof,27 or its default or for- 
feiture;28 and material parts of a recognizance 
cannot be supplied by parol evidence ;29 but it has 
been held that a magistrate*s certificate of recogni¬ 
zance on issuing a writ of replevin may be con- 
tradicted by parol evidence .20 


g, Other Hatters 

Varlous particular matters embodled In Judicial rec- 
ords, in addition to the matters considered In preceding 
subdivisions of this section, have been protected from 
contradiction or variatlon by the rule excluding parol or 
extrinsic evidence. 

Parol or extrinsic evidence has been held not 
admissible to vary the date of the acknowledgment 
of Service on a bili of exceptions;®! to contradict 
the recitals of a judgment and admissions of rec¬ 
ord showing an entry of appearance to contra¬ 
dict or impeach the report or action of appraisers 
on execution proceedings*'^® or in ejcctment;^^ to 
vary the record of an assignment of dower as to 
the identity of the land set olT®® or its bounda- 
ries,3® or as to dower having been assigned in all 
the land;27 to explain or enlarge a record of crim- 
inal convictionto impugn the certificate of of- 
ficers to whom the selection or drawing of jurors 
is confided:^® to vary an unambiguous propcrty 
settlement embodied in a divorce judgment;"*^ to 
alter a decree of divorce by showing prior state- 
ments of, or agreement between, the parties as to 
the duration of alimony payments;^^ to show in a 
collateral proceeding that entries in records have 
been wrongfully eradicat ed 2 to prove that the 
issues in a prior action were other than the plead- 
ings and decree in such action plainly showed;^® 


19. Me.—Burnham v. Howe, 23 Me. 
489. 

22 C.j. p 1081 note 21, 

20. Me.—Clement v. Wyman, 31 Me. 
50. 

21. Me.—Clement v. Wyman, supra. 
22 C.J, p 1081 note 23. 

22i N.H.—^Parker v. Staniels, 88 N. 
H. 251. 

la Xassachasetts 

(1) Such a certificate has been 
held not conclusive of the regularity 
of the previous proceedingrs.—Slas- 
son V. Brown, 20 Flck. 436. 

(2) Parol evidence is admissible 
to Show that the place where Serv¬ 
ice was made of notice of an applica- 
tion of a debtor to take the poor 
debtor^a oath was not “the last and 
usual place of abode of the credi¬ 
tor/’ within a statute authorlzing 
Service by leaving a copy of the no¬ 
tice at such place.—Smith v. Ran- 
dall, 1 Allen 466. 

(3) However, It has been held that 
record of municipal court of city of 
Boston, which, correctly construed. 
shows that debtor on certain date 
delivered himself for eacamination in 
eccordance with statute, and grave 
notice of his desire to take oath for 
»lief of poor debtors, cannot be 
contradicted or controUed by extrin- 
9lc evidence, but is conclusive and 
bindlng on parties in action agralnst 

32CJ.S.-51 


surety on debtor’s recognizance. — 
McKeon v. Briggs, 123 N.E. 387, 233 
Mass. 99. 

23, Va.—Walker v. Commonwealth, 
131 S.E. 230, 144 Va. 648. 

24b Ga.—Hardwick v. Shahan, 118 S. 

E. 675, 30 Ga-App. 526. 

22 C.J. p 1081 note 25. 

25. Vt.—Walker v. Briggs, 11 Vt. 
84. 

Controversies to which strangers to 
writing are parties generally see 
supra 3 861. 

26. 111.—Welborn v. People, 76 111. 
616. 

53 C.J. p 588 note 38. 

27- Ind.—Murphy v. Merry, 8 
Blackf. 296. 

53 C.J. P 588 note 40. 

28. Me.—State v. Gilmore, 81 Me. 
405, 17 A. 316. 

53 C.J. p 588 note 39. 

The adsnlsslbillty of pazol evl- 
dence of a magistxate to show a de¬ 
fault has been questioned.—Dilling- 
ham V. U. S., C.aPa., 7 F.Cas.No. 
3,913, 2 Waah.C.C. 422. 

29. Ga.—^Hardwick v. Sha h a n , 118 
S.B. 575, 30 Ga.App. 626. 

53 C.J. p 688 note 41. 

30. Conn.—Gregory v. Sherman, 44 
Conn. 466- 

53 C.J. p 688 note 42. 
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31. Ga.—Shealy v. McClung, 50 Ga. 
485. 

32. Tex.—^Noble v. Emplre Gas & 
Fuel Co., Civ.App., 20 S.W.2d 849, 
aflirmed Empire Gas & Fuel Co. v. 
Noble, Com.App., 36 S.W.2d 451. 

33. X.H.—Fletcher v. State Capital 
Bank, 37 N.H. 369. 

22 C.J. p 1080 note 96. 

34. Ky.—Patrick v. Woods, 8 Bibb 
29. 

35. Me.—^Toung v. Gregory, 46 Me. 
475. 

36. Ark.—Farr v. Parr, 21 Ark. 673. 

37- Mass.—Fuller v. Ruse, 26 N.E. 
410, 153 Mass. 46. 

38. Mass.—Lynch v. Lyons, 20 N.E. 
2d 953, 303 Mass. 116. 

39. La.—State v. Johnson, 41 So. 
117, 116 La. 856. 

22 C.J. p 1080 note 2. 

40. Tex.—Peterman v. Peterman, 
Clv.App.. 55 S.W.2d 1108. 

41. Tenn.—Brandon v. Brandon, 135 
S.W.2d 929, 176 Tenn, 463. 

Wis.—^Maxwell v. Sawyer, 63 N.W. 

I 283. 90 Wis. 352. 

42. Mass.—Bryer v. American Sure¬ 
ty Co. of New York, 189 N.E. 109, 
285 Mass. 836. 

43. Or.—^Butler v. Maas, 94 P.2d 
1116, 163 Or. 201. 
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to Show that the judgc was not present during pro- 
ceedings;^"* to var 3 " the descriptiori of land in a 
report of commissioners in condemnation proceed- 
ings;'*® to attack an apparently proper return of 
execution by the sheriff to vary a ciear stipula- 
tion in writing with respect to certain suits;^* to 
attack the propriety of a verdict or to alter the 
description in a writ."*® 

Inqiiisition of liinacy. It has been held that the 
record of selcctmen who are made by statute a ju- 
dicxal tribunal for holding inquisitions of lunacy 
cannot be impeached by parol evidence;®® but any 
person not a party to an inquisition may, if the pro- 
ceeding is admitted in evidence against him, intro- 
duce other evidence to show that the alleged lunatic 
was of sound mind at any period of the time cov- 
ered thereby.^i 

§ 871. -Minutes of Court 

A courfs minutes cannot be varied by parol evidence» 
In the abscnce of fraud or error; but extrfnsic evidence 
Is admissible to show whether an entry is what it pur- 
ports to be. The minutes are not admissible to con- 
tradict or Impeach the record proper. 

The minutes of a judge or clerk are ordinarily 
proved by the production of the proper docket and 
showing by inspection that there is a minute, in 
which case it cannot be contradicted, explained, or 
eniarged by parol evidence^^ in the absence of any 
averment of fraud or error but, since there is 
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nothing about a minute which in legal contempla* 
tion precludes the possibility of forgery or mistake 
it may be shown by evidence aliunde whether the 
entry produced is in fact what it purports to be;M 
and the person by whom the minute purports to 
have been made is a competent witness whenever 
the question of the genuineness thereof is involved.B* 

Contradiction of record by minutes. The minutes 
of the court are not admissible for the purpose of 
contradicting or impeaching the record proper after 
it has been made up.®® 

§ 872. -Evidence as to Jurisdiction 

a. Courts of general jurisdiction 

b. Inferior courts 

a. Oottrts of (leneral Jurisdiction 

As a general rule, parol or extrinsic evidence Is not 
admissible to show want of Jurisdiction in a court of 
record or general Jurisdiction; but in a proper case such 
evidence may be received to support Jurisdiction. 

As appears in Courts § 96, the jurisdiction of 
courts of record, or general jurisdiction, is pre- 
sumed, and as a general rule parol or extrinsic ev¬ 
idence will not be received to show that such a court 
had not jurisdiction^*^ or to contradict recitals show¬ 
ing jurisdiction,®^ unless there is something in the 
record itself showing that such recitals are not or 
cannot be true.®® 


A plaln and nnaaubigtiotui Judg*- 
meiLt in a procceding* cannot be ex¬ 
plained by i>arol evidence as to what 
was litigated 2n the proceedinir or 
what was determined by the judgr- 
ment.—^Rainier Heat & Power Co. v. 
City of Seattle. 193 P. 233, 113 Wash. 
95. 

4A. Hass.—^Thompson v. Globe 
Newspaper Co., 181 N.E. 249, 279 
Mass. 176. 

4B. Kan.—C. G. Lamed Mercantile, 
Real-Estate & Live Stock Co. v. 
Omaha, H. & G. B. Co., 42 P, 712, 
56 Kan. 174. 

Mo.—Sassman v. State Higrhway 
Commlssion, App., 45 S.W.2d 1093. 

46. Tenn.—Parmers’ Bank v. Wyatt, 
40 S.W.2d 402, 163 Tenn. 31. 

47. Mo.—State v. Lrefaivre, 53 Mo. 
470. 

Or.—^Dolph V. Speckart, 186 P. 32, 
94 Or. 550. 

48. Conn.—^Taylor v. Talman, 2 
Root 291. 

49. Me.—Stuart v. Morrlson, 67 Me. 
549. 

60. Me.—Eastx>ort v. Belfast, 40 Me. 
262. 

61. N.J.—^Aber v. Clark, 10 N.J.Law 
217, 18 Am.I>. 417. 

Controversies to which strajo^rers to 


writlngr are parties see supra $ 
861. 

52. Miss.—^Hammond-Gregrgr Co. v. 
Bradley, 80 So. 489, 119 Miss. 72. 

22 C.J. p 1081 note 36. 

Zlviaea.ce of less di^rnlty cannot 
be received to impeach a certiiied 
copy of an entry in the minute hook. 
—State ex rei. Waldrop v. Mayo, 170 

So. 117, 125 Fla. 442. 

The day on which th» texm befgaa 
cannot be shown by paxol evidence 
contradicting: the minutes of the 
court.—Steverson v. McLeod Lum- 
ber Co., 81 So. 788, 120 Miss. 65. 

53. La.—^Hickman v. Enterprise 
Lumber Co., 105 So. 343, 159 La. 
280—Weil V. Levi. 3 So. 669, 40 
La.Ann. 135. 

54. 111.—Gillett V. Booth, 95 111. 183. 
Miss.—^Hammond-Gregrgr Co. v. Brad¬ 
ley, 80 So. 489, 119 Miss. 72. 

Invalldating: or defeatlng operation 
of instrument grenerally see inf^ 
S§ 972-983. 

55. IlL—Gillett v. Booth, 96 111. 183. 

56. Wash.—Hanley v. Most, 115 P. 
2d 951, 952, citlng Ck>xpiui JnrlB. 

22 C.J. p 1082 note 40. 

57- 111.—People V. Jones, 164 N.E. 

835, 333 111. 382. 

22 C.J. p 1082 note 42. 
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58. Fla.—^Kroier v. Kroier, 116 So. 

763, 96 Fla. 865. 

22 C.J. p 1082 note 43. 

AdoptiLoa prooeedln^ 

The jurisdictionaJ fact of an 
adopted child's resldence in the 
county as stated in the Judgrment of 
adoptlon cannot be controverted by 
proof aliunde.—^Avery v. Avery, 265 
S.W. 18, 160 Ark. 376. 

Fartltion proceedis^Ts 

In a collateral action attacking 
proceeding:s in partition ordering 
and confirmingr a sale, evidence of 
defendant in prior action that he 
was not served with process was 
properly excluded, where It contra¬ 
dicted the record.—Fleming v. Chap- 
pell, 110 S.E. 148, 118 S.C. 290. 
Fxohata recorda 

When a party to an action offers 
probate records to establish his ti- 
tle to real estate, and such record 
evidence purports to show the domi- 
cile of his ancestor under whom he 
claims title, he cannot, in the ab¬ 
sence of fraud, accident, or mistake. 
for the purpose of showing lack of 
Jurisdiction, impeach the record by 
parol proof that his ancestor was 
domiciled elsewhere.—Seifert v. Sei- 
fert, 200 P. 243, 82 Okl. 230. 

59. U.S.—Riggs V, Collins, aCIH» 
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parol evidence to support the jurisdiction may in 
a proper case be received,®® but in the case of a 
court purporting to exercise special statutory pow- 
crs it is said that jurisdiction can be shown only 
by the record.®i 

Foreign courts. As appears in the CJ.S. title 
Judgments § 893, also 34 CJ. p 1142 note 70-p 1145 
note 88, it is the usual rule that any jurisdictional 
fact appearing in a record of a foreign judgment, 
or a judgment of a sister state, may be met by 
pleading and proof to the contrary, 

b. Inferior Conrfcs 

Under most authorities, extrinsfc evidence Is admis* 
sible to show the absence of Jurisdiction in an Inferior 
court, despite statements as to jurisdiction In the record, 
or to Show jurisdiction where It does not appear there. 

As appears in Courts § 97, there is no presump- 
tion of jurisdiction in the case of courts of inferior,, 
limited, or special jurisdiction, and any statement 
with relation to jurisdiction found in the minutes, 
docket, record, or judgment of a justice of the 
peace or other inferior court is usually regarded as 
only prima facie evidence, in opposition to which 
it may be shown by any satisfactory means of proof 
that the authority of the court did not extend over 
the matter in controversy or the parties to the ac- 
tion,®2 although there is authority for the view that 
such a recital* is conclusive.®^ Conversely, it is 
usually held that, where the jurisdiction does not 
appear on the face of the record, it may be shown 
by evidence alitmde,®^ although this also has beeu 

denied.®5 

§ 873. -Aiding or Impeaching One Part 

of Record by Another 

One part of a judicial record may be aided or im- 
peached by other parts. 


A recital in one part of a judicial record may be 
either aided or impeached by other parts of the rec¬ 
ord.®* 

§ 874. - Matters Not Protccted 

Among other matters in judicial records not pro- 
tected by the parol evidence rule, parol or extrinsic evi¬ 
dence is admitted to Impeach unauthorized or extra- 
judicial certifleates, to explain an entry of satisfaction of 
judgment or exeeution, to show the true time of fssuing 
a process, and to show for what a judgment was re- 
covered. 

Unauthorised or cxirajudicial ccrtificate, The 
rule protecting judicial records from impeachment 
by extrinsic evidence does not apply so as to pro- 
tect unauthorized or extrajudicial certiheates of 
judges, justices, or officers of the court.s^ 

The exeeution hook kept by a clerk of court is 
only prima facie evidence of the truth of the entries 
therein, and may be contradicted by parol.®* 

Satisfaction of judgment or exeeution. An entry 
of satisfaction of a judgment or exeeution is, in the 
absence of statute giving it a different effect, noth- 
ing but a receipt, and, like any other mere receipt, 
may be explained or varied hy satisfactory evidence 
that pajonent was not in fact made,®® but a writ- 
ten instrument of full satisfaction of a judgment 
has been protected from contradiction by extrinsic 
evidence.*^® 

Time of issuing process. The true time of filling 
up a process and placing it in the officeres hands for 
Service or exeeution may, under most authorities, 
be shown by extrinsic proof irrespective of the date 
of the process,although it has been said that 
dates in writs which are part of the record of the 


20 F.Cas.No.11,824, 2 Blss. 268, aX- 
flrmed 14 Wall. 491, 20 L.Ed. 723, 
22 C.J. p 1082 note 44. 

60. Neb.—^Bantley v. Pinney, 62 N. 
W. 213, 43 Neb. 794. 

22 C.J, p 1082 note 46. 

Evidence In aid of record generally 
see Infra § 1010. 

61. 111. —^People V. Nortli Fork Out- 
let Draina^re Dlst., 162 N.B. 184, 
831 111. 68. 

62. lowa.—Christensen v. Esbeck, 
149 N.W. 76, 167 lowa 130. 

22 C.J. p 1082 note 47. 

Where JnxisdlctloiLal faots are not 
xe^^nired to appear in the writingrs 
necessary In a proceedingr, extrinsic 
evidence is adznissible to show the 
absence of the facts not shown In 
the wrltingrs submitted.—^In re Shar- 
on*s Estate, 177 P. 283, 179 Cal. 447. 

68. Ala.—-Ex p. Davls, 11 So. 308, 
86 Ala. 9. 


64. Ga.—^Baker v. Thompson, 16 S. 
E. 644, 89 Ga. 486. 

22 C.J. p 1082 note 49. 

Evidence In aid of record grenerally 
see infra S 1010. 

65. Mlss.—^Bank of Kichton v. 
Jones, 121 So, 823, 153 Miss, 796. 

22 C.J. p 1082 note 60. 

66. Mo.—State ex reL McHillan v. 
Guinn, 274 S.W. 466, 309 Mo. 291. 

22 C.J. p 1082 note 62. 

Ezplloit and irreoonoUahle oontza. 
dictlon of one part of a court record 
by another part may be shown.— 
Kroler v. Kroier, 116 So. 753, 96 Pia. 
865. 

67. Ky.—Simpson v. Antrobus, 86 
S.W.2d 544, 646, 260 Ky. 641, cit- 
inir Cozpns Juris. 

22 C.J. p 1083 note 63. 

derlcPs indorseonent on petitiLon 
that summons was Issued on date 
before llzoltatlon expired was held 
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not to preclude proof that summons 
was issued subsequently, since clerk 
was not required to make such ln> 
dors ement.—Simpson v. Antrobus, 
86 S.W.2d 544, 260 Ky. 641. 

68. Ark.—State v. Warner, 48 S.W. 

2d 246, 185 Ark. 610. 

Va.—^Taylor v. Dundass, 1 Wash. 92, 
1 Va. 92. 

6^ Mass.—^Lait v. Sears, 115 N.E, 
247, 226 Mass. 119. 

22 C.J. p 1081 note 28. 

Recelpts ^enerally see infra $ 926. 

70. IT.S.—^Mann v. Minnesota Elec¬ 
tric Liisrht & Power Co., C.C.Al. 
Okl., 43 F.2d 36. 

71. Mich.—^Howell v. Shepard, 12 
N.W. 661, 48 Mich. 472. 

N.H.—^Robinson v. Burlelirh, 5 N.H. 
225. 

22 C.J. p 1081 note 31. 

Date of instrument grenerally see 
infra $ 963. 
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court may not be impeached bj’ parol evidence.’^ 
Basis of recovery. Evidence outside the rccord, 
even parol, is admissible to show for what the 
judgment was recovered, that is, what was the real 
causc of actionJ® 

Amcndment of rccord, A defendant in exeeution 
is not precluded hy an amendment of the exeeution, 
made by authority of the court, from showing the 
original form of the exeeution 
Other tnafters, Extrinsic evidence has been ad- 
mitted to show that a copy of an indictment, es- 
tablishcd as an office paper in lieu of the lost orig¬ 
inal, was nolle prosequied because of a variance 
from the original indictment.^s Likew^ise parol ev- 
idencc has been received to show the conversations 
between parties which resulted in a written stipu- 
lation for dismissal of the action.76 

§ 875. - Denial of Existence of Record 

Extrinsic evidence Is admissible to support a denial 
of the existence of a record. 

A denial of the existence of a record is not an 
attempt to contradict the record, and extrinsic ev¬ 
idence is admissible in support of such denial.^7 

§ 876. Official Records and Docnments 

Parol or extrinsic evidence Is not admissible, at least 


32 C.J.S. 

in coliateral proceedings, to contradict or impeach the 
records and documents prepared and kept by public of. 
fleers or flied with them for record or preservation. 

Parol or extrinsic evidence is not admissible, at 
least in a coliateral proceeding,^* to contradict, 
vary, or impeach the official records or documents 
prepared and kept by public officers in the per- 
formance of their duties as such,^^ or filed with 
them for record or preservation pursuant to stat¬ 
ute but in order thus to protect from contradic- 
tion a paper or document deposited in a public of¬ 
fice it must have been made and certified in the man- 
ner, and have come from the source, required by 
statute to constitute it an official paper.^i 

§ 877. — Legislative Records 

Parol or extrinsic evidence Is generally not admissible 
to contradict or impeach the enrolled bili of a statute or 
the Journais of the legislature, although missing portions 
of the legislative record may be suppiied by such evi¬ 
dence. 

Records of the legislature are conclusive evidence 
of the matters which they purport to show,82 and 
parol or extrinsic evidence will not be received to 
contradict or impeach either the enrolled bili of a 
statute®^ or, in the absence of a statute having a 
different effect,®^ the journais of the, houses of the 


▲ wzit of afamislunsnt may be 
shown to have been issued on a date 
other than the date it beara. In a 
direct attack on the Judgment taJcen 
agalnst the garnishee.—^Hufstedler 
V. Harral, Tex.Civ.App., 54 S.W.2d 
363, 355, citing Corpu* 

73L TJ.S.—^Kames v. Keck, D.C.IIL, 
11 F.Supp. 677. 

73* U.S.-—Eussell v. Place, N.T., 94 
U.S. 606, 24 L..Ed. 214. 

34 C.J. p 606 note 67. 

Contraot ox tort 

The character of a Judgrment as 
one on contract or for tort may be 
ascertained by going back of the 
Judgment and examining the char¬ 
acter of the cause of action. 

U.S.—^Bamett v. Conklln, C.C.A.MO., 
268 P. 177, certiorari denied 41 
S.Ct 375, 255 U.S. 670, 65 L.Ed. 
791. 

Minn.—Gk)uld v. Svendsgaard, 170 
N.W. 696, 141 Minn. 437. 

74, Ky.—^Kleissendorff v. Fore, 3 B. 
Mon. 471. 

75. Ga.—0*Berry v. Davls, 121 S. 
E. 857, 31 Ga.App. 755. 

78. CaL—^Dunbar v. Osbun, 58 P.2d 
979, 14 Cal.App.2d 684. 

77. Ala.—^Rainey v. Ridgeway, 43 
So. 843, 151 Ala. 532, 533. 

22 C.J. p 1083 note 57. 

78. Ala.—State v. Campbell, 103 So. 
471, 212 Ala. 493. 


3Pa.—Commonwealth v. Adams, 97 
Pa. Super. 510. 

22 C.J. p 1083 note 69 [f]. 
Proceedings dlrectly attacklng in- 

strument aee supra § 860. 

79. 111.—^People ex rei. Toman v. 
Chicago Heights Termlnal Trans¬ 
fer R, Co., 32 N.E.2d 161, 375 111. 
690—^People ex rei. Pfeiffer v. 
Morris, 6 N.B.2d 864, 365 111. 470— 
Jackaon Park Hospital Co. v. 

Courtney, 4 N.E.2d 864, 364 HL 

497—People ex rei. Carlstrom v. 
Shurtleff, 189 N.B. 291, 355 IU. 

210—^People v. Chicago & B. L Ry. 
Co., 146 N.B. 714, 314 111. 382. 
Kan.—^Heman Const. Co. v. Mason, 
198 P. 966, 967. 109 Kan. 373. cit- 
ing Corpus Juxis. 

Mont—State v. American B ank & 
Trust Co., 243 P. 1093, 76 Mont. 
369. 

N.U.—^Baird v. Divide County, 228 N. 
W. 226, 230, 68 N.D. 867, citing 
Corpus Juris. 

22 C.J. p 1083 note 59. 

Amended record 

Where public official, charged with 
duty of making record of official 
action, falis to do ao because of 
accident, overeight, or other cause, 
record, as thereafter properly 
amended, has same force and effect 
as though originally made, and can- 
not be contradicted by parol.—^Peo- 
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ple V. Hartquist, 146 N.B. 140, 315 
111. 228. 

80. Conn.—^Eld v. Gorham, 20 Conn. 

8 . 

22 C.J. p 1083 note 60. 

81. U.S.—^U. S. V. Souders, D.C.N.J., 
27 F.Cas.No.16,358, 2 Abb. 456. 

22 C.J. p 1084 note 61. 

82. W.Va.—Capito v. Topplng, 64 S. 
B. 845, 65 W.Va. 687, 22 L.R.A,N. 
S., 1089. 

22 C.J. p 1084 note 62. 

Parol evidence as to forelgn statutes 
generally see the C.J.S. title Stat¬ 
utes $ 456, also 69 C.J. p 1210 note 
44—1212 note 67. 

Fnxpose of act 

The testlmony of a legislator who 
introduced a blU is not admissible to 
Show the purpose of the act.—State 
V. Hotf, Civ.App., 29 S.W. 672, af- 
firmed 31 S.W. 290, 88 Tex. 297. 

83. S.C.—^Wlngfield v. South Caro- 
llna Tax Commisslon, 144 S.B. 846, 
147 S.C. 116. 

22 C.J. p 1084 note 63. 

Contradlctloii by legislative Jonr- 
xtals is not permitted.—^Koehler v. 
Hill, 14 N.W, 738, 60 lowa 643, 16 
N.W. 609. 

Contra State v. Frank, 83 N.W. 74, 
60 Neb. 327, 85 N.W. 966, 61 Neb. 
679. 

84. Mo,—Bradley v. West, 60 Mo. 
33. 



ETIDEXCE 


§ 879 


32 C.J.S. 

legislature,8® although such evidence may be re- 
ceivcd to supply missing portions of the legislative 
record which have become detached through acci- 
dent or design.*® 

The admissibility of evidence in determining the 
validity of statutes generally is considered in the 
C.J.S. title Statutes §§ 85-87, also 59 C.J. p 631 note 
lO-p 634 note 63. 

§ 878. -- County Records and Proceedings 

Count/ records cannot, as a rule, be varied or con- 
tradicted by paroi or extrinsic evidence, but matters 
improperly placed on record are not so protected. 

County records and proceedings cannot, as a 
rule, be varied or contradicted by paroi or extrinsic 
evidence,®*^ and it has been held that a deficiency in 
the record cannot be supplied by the testimony of 
the inhabitants but the rule in this respect does 


not extend so far as to protect matters which, al- 
though actually placed on record, are not proper 
matters of record,^® or to preclude a showing, not 
inconsistent with the record, that certain action evi- 
denced thereby was improper.®^ A fortiori, evi¬ 
dence which does not contradict, but merely ex- 
plains, the record may be received.®^ 

I 879. - Municipal Records and Proceed¬ 

ings 

Paroi or extrinsic evidence cannot be admltted to 
vary or contradict municipal records, uniess the record 
contains somethlng glving ground for attack. 

Paroi or extrinsic evidence cannot be admitted to 
vary or contradict municipal records,®- uniess some- 
thing appearing in the record itself gives ground for 
an attack.®® This rule appHes to the records of 
boroughs®^ and cities,®® and, likewise, this rule ap- 


85. Fla,—Jackson Lumber Co. v. 
Walton County, 116 So. 771, 96 
Fla. 632, appeal dismissed 49 S.Ct. 
338, 73 L..Ed. 1011. 

Mont.—Standard Oil Co. (Indlana) v. 
State Board of Bqualizatlon, 99 P. 
2d 229, 110 Mont. 6. 

22 C.J. p 1084 note 64. 

AiOxxnative sliowln^ of the jour- 
nals of the legislature may not be 
attacked by paroi evidence.—State v. 
Carley, 104 So. 677, 89 Fla. 361. 

The porposa and Intention. of the 
legislature in enactingr a statute may 
not be established by evidence de- 
hors the legrislative Joumals.— 
Wheeler v. Board of Com*rs of City 
of Hopklnsville, 53 S.W.2d 740, 245 
Ky, 388. 

Absolute vexlty is imported hy the 
Joumals of the legrislature as to 
matters duly shown thereon .—Byrd 
V. State, 102 So. 223, 212 Ala. 266. 

86. Neb.—Hull v. City of Humboldt, 
186 N.W. 78, 107 Neb. 326. 

22 C.J. p 1084 note 65. 

Supplylng omisslons generally see 
infra §S 890, 1008. 

87. Kan.—^Flemming v. Board of 
Com’rs of Ellsworth County, 2i0 
P. 591, 592, 119 Kan. 598, quotiag 
Corpus Juris. 

22 C.J. p 1084 note 67. 

Paroi evidence as to records of coun¬ 
ty board see Counties § 91 c. 
Absolute verlty is imported by an 
order of board of supervisors levy- 
Ing additional taxes and therefore 
paroi evidence is Incompetent to con¬ 
tradict recitals.—Scott County v. 
Eubois, 130 So. 106, 158 Miss. 245. 

Bids for county bonds held ciear; 
hence paroi evidence was incompe¬ 
tent to alter terms of bld, in absence 
of allegation of fraud or mistake.— 
Perry County v. Hazard Bank & 
Tnist Co., 36 S.W.2d 868, 238 Ky. 49.^ 


County road warrants which are 
unambiguous cannot be contradicted 
by oral testimony.—^Austin Bros. 
Patton, Tex.Com.App., 2S8 SW. 1S2, 
reversing, Civ.App., 245 S.W. 993. 
modifled on other grounds. Com,App., 
290 S.W. 153. Motion denied 294 S. 
W. 637. 

88. Mass.—Mannlng v. Gloucester 
Fifth Parish, 6 Piefc. 6. 

89. Ala.—^Mobile County v. Linch, 
73 So. 423, 198 Ala. 57. 

9<H, N.D.—^Baird v. Divide County, 
228 N.W. 226, 230, 58 N.D. S67, 
quoting Corpus Juris* 

22 C.J. p 1084 note 70. 

91. Ky.—Ray v. Woodruff, lS2 S.W. 
662, 168 Ky. 563. 

92. Ind.—^^''an Der Veer v. State, 165 
N.B. 265, 97 Ind.App. 1. 

N.J.—Campbell v. City of Hacken- 
sack, 178 A 794, 115 N.J.I-aw 209, 
98 AL.IL 1225. 

N.Y.—Loos V. City of New Tork, 9 
N.T.S.2d 760, 170 Misc. 14, 104, re- 
versed on other grounds 13 N.Y. 
S.2d 119, 257 App.Div. 219. 

22 C,J, p 1085 note 72. 

Becord made pursuant to law with 
respect to proceedings of municipal 
body cannot be explained, enlarged. 
or contradicted by paroi evidence.— 
Avery v. City of Chicago, 178 N.E. i 
361, 845 111. 640. 

Xinutes of municipal body axe 
coneluslve in the absence of cor- 
ruptlon, bad faith, or a ciear abuse 
of power.—Coxnmonwealth ex rei. 
Volunteer Fire Dept. v. Township of 
Coal, Pa., 14 Northumb.l4.J. 332. 32 
Mun. 46. 

lUnutes of board of water conu 
mlssloners cannot be added to where 
there was no showing that they In- 
advertently failed to include matter 
sought to be proved.—Divingstone >. 
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MacGilllvray, 36 P.2d 622, l Cal.2d 
546. 

Seooxds of board of fire and po- 
Uce oommissioners cannot be changed 
by paroi evidence.—^People ex rei. 
Reilly v. City of Kankakee, 6 N.E.2d 
260, 2SS IlLApp. 192. 

Appeal from grant of Ucense 

Where landowner obtained Ucense 
to store fuel oil, paroi evidence that 
appeal to fire marshal by resident 
who was not abutting owner was 
ftled on abutting owners' behalf was 
inadmissible.—Barnard v. Metropoli¬ 
tan Ice Co., 180 N.E. 308, 278 Mass. 
441. 

Matter not oonstltntlng record 

Bule against admitting paroi evi¬ 
dence to vary or contradict record in 
collateral proceeding is inapplicable 
to unbound, unrecorded typewntten 
document, purporting to set out pro¬ 
ceedings of municipal goveming 
body’s meetlng, at which ordinance 
was adopted.—City of Wealaco, Tex. 
V. Porter, C.C.A.Tex., 56 P.2d 6. 

93. lowa.—State v. Alexander, 77 N. 

W. 841, 107 lowa 177. 

22 C.J. p 1085 note 73. 

} 94. N.J.—Jentz V. Ronan, 193 A 
701, 118 N.J.Law 421. 

Pa—Commonwealth v. King, 17 Pa 
Dist. 785. 

95. 111.—Rand McNally & Co. v. 

City of Chicago, 216 Ill.App. 610. 
N.J.—^Murphy v. Cuddy, 1 A.2d 758, 
121 N.J.Law 209. 

Beoords of clty coundl or other gx>v- 
eming body generally 
U.S.—Brown-Crummer Inv. Co. of 
Wichlta, Kan., v. City of Florala, 
D.C.Ala., 55 F.2d 238. 

Ala—^Penton v. Brown-Crummer Inv. 

Co., 131 So. 14, 222 Ala 155. 

Ark.—^Lewis v. Forrest City Special 
Improvement Dist-, 246 S.W. 867, 
156 Ark. 356—^Roberts v. Street 
Improvement Dist. No. 2 of City 
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pUes to the records of villages,®* irrigation dis- 
tricts,®^ and park districta.®* 

Parol evidence may fae introduced as to matters, 
such as thc call of a meeting of a municipal body,®® 
vvhich do not constitute a part of its record-i 

I 880. . Town Records 

Town recordSy entered by an authorized officer, can- 
not be contradicted by parol evidence as to matters wlth- 
In the town's jurlsdlctions. 

The records of a town cannot be contradicted or 
added to by parol evidence in respect to matters 
regularly within the jurisdiction of the town or 
its officers, where the entry of record is made by a 
public officcr in pursuance of the duty imposed on 
him by law.2 

§ S81. - School District Records 

A school districtas records cannot be contradicted or 
varied by parol or extrlnsic evidence. 


The records of a school district are within the 
protection of the parol evidence nile, and cannot 
be contradicted or varied by parol or extrinsic evi- 
dence.3 

I 882. - Highway Records 

Hlghway commissioners' records cannot be varied 
by parol. 

The records of highway commissioners cannot be 
varied by parol.^ 

§ 883. -Tax Records 

Tax records and documents are commonly consldered 
conclusive and not subject to fmpeachment by parol ev|. 
dence. 

Records and official documents relating to the as- 
sessment and collection of taxes and the acts of 
the tax officers in the premises are commonly con- 
sidered conclusive and not subject to impeachment 
by parol evidence,^ although there is authority for 


of Morrillton, 245 S.W. 489, 156 
Ark. 248. 

Ul.—Avery v. City of Chlcagro, 178 
X.B. 351, 345 III. 640. 

Ind.—City of Mt. Vernon, Ind., v. 
Alldridge, 128 ^T.E. 934. 74 Ind. 
App. 309. 

Ky.—City of Campbellsville v. Tay- 
lor County Telephone Co., 18 S.W. 
2d 305, 229 Ky. 843. 

Mich.—^Fllntoff v. Muskegon Tractlon 
& liightlnff Co.. 175 N.W. 438, 208 
Mich. 527. 

N*.J.—Campbell v. City of Hacken- 
sack, 178 A. 794, 115 N.J.Law 209, 
98 A.L.R. 1226. 

R.I,—^Toupin v. Marceau, 180 A. 353, 
55 R.I. 266—Gellnas v. Fugere, 180 
A. 346, 55 R-I. 225. 

22 C.J. p 1085 note 72 [a] (1), [c]. 
OerWflffftte of clvil Service bo«rd 
Pa-—^Detoro v. City of Pittston, Su¬ 
per.. 21 A.2d 114. 

Adoptloiii of resolntion cannot be 
shown by parol testimony where the 
official minutes do not contain the 
resolutlon.—Campbell v. City of I 
Hackensack, 178 A. 794, 115 N.J.Law 
209, 98 A.L.R. 1225. 

Cnartom of clerk in writlng the 
minutes of the clty council cannot 
be shown by parol evidence whlch 
would vary the minutes.—City ot 
Mt. Vernon, Ind., v. Alldrldge, 128 IT. 
E. 934, 74 lnd.App. 309. 

Bzpxess redtals of the records of 
a City showing due passage of an 
ordinance cannot be contradicted by 
parol evidence.—HerzofI v. City of 
Omaha, 248 N.W. 314, 124 Neb. 785. 

Kack of reooUeotloxL by members 
of a City council may not be shown 
by parol to impeach the official rec¬ 
ords of the adoption of a resolutlon 
by the city council.—City Center 


Bank of Kansas City, Mo., v. City of 
Rosedale, 196 P. 770, 108 Kan. 474. 

OpiBions or understanfling of clty 
officials cannot be shown by parol 
evidence to vary a record. 

N.Y.—Casler v. Tanzer, 234 N.T.S. 
571, 134 Misc. 48. 

Wasb.—Gillum v. Pacific Coast R- 
Co., 279 P. 114, 152 Wasb. 667. 

9G. 111.—^Village of Bellwood v. Gall, 
162 N.B. 591, 321 111. 604. 

Becord regulxed by statute 
111.—Selby V. Village of Winfleld, 265 
111.App. 67. 

97. Mont.—State v. Dilworth, 268 P. 
250, 80 Mont. 111. 

9S. 111.—Potter v. Pon du Lac Park 
Dlst, 168 IT.E. 908, 337 IlL 111. 

99u RI.—Gelinas v. Fugere, 180 A. 
346, 65 R.I. 225. 

1. R.I.—Gelinas v. Fugere, supra. 

2. 111.—^People V. Chicago & E. I. 
Ry. Co., 138 N.E. 127, 306 111 402. 

22 C.J. p 1085 note 74. 

However, it has been declared that 
“we do not believe that these [town- 
ship] records are of that absolute 
verity, that any person shall be es- 
topped to Show the truth, in conse- 
Quence of any matter which they 
contain.”—^Westerhaven v. Clive, 5 
Ohlo 136, 138. 

Record. of town, meeting cannot be 
added to, or varied by, parol.—^Walsh 
V. Parrlngton, 165 A. 914, 106 Vt. 
269. 

Record of township board cannot 
be contradicted or impeached by pa¬ 
rol testimony.—^North Star Tp. v. 
Cowdry, 179 N-W. 259, 212 Mich. 7, 

3. 111.—Foltz V. Hutson, 281 111.App. 
286. 

Mo.—State ex rei. School Dlst of 
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Affton V. Smlth, S.W.2d 858, 336 
Mo. 703. 

Tex.—^Torktown Independent School 
Dist. V. Afflerbach, Com.App., 12 
S.W.2d 130, 133, clting Oorpns Ju¬ 
ris. 

22 C.J. p 1085 note 76. 

Amended record of a school board 
speaks as of day of proceedings re> 
corded, and cannot be contradicted 
by parol.—Phenicie v. Board of Bd- 
ucation of St. Joseph Community 
Hlgh School Dist. No. 30’6, 167 N.E. 
34, 326 111. 73. 

Pile maxk of receipt of petition 
for election for establishment of a 
community high school district Is 
part of record of office of county 
superintendent of schools for pur- 
pose of showing date of filing, and 
parol evidence Is not admissible to 
Show that superintendent had such 
petition in his hands on another 
date.—^People ex rei. Pfeiffer v, Mor¬ 
ris, 6 N.E.2d 864, 365 111. 470. 

4. 111.—Seass V. Monroe, 146 111.App. 
56. 

Kan.—^Flemming v. Board of Com’rs 
of Ellsworth County, 240 P. 591, 
592, 119 Kan. 598, quotlng Oorpns 
Juris. 

5. IlL—People v. Vail, 129 N.E. 494, 
296 IU. 61. 

22 C.J. p 1085 note 78. 

Affldavlt of servloe of notice to 
redeem from tax sale cannot be aid- 
ed by parol.—Geil v. Babb, 242 IT. 
W. 34, 214 lowa 263. 

Assessmeut roU 

Insufficient description of land ou 
assessment roll cannot be alded hy 
extrlnsic evidence, and name llsted 
under headlng of “owner” cannot ald 
description.—^Ransom v. Toung, 16S 
; So. 473, 176 Miss. 194. 
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the vicw that tax records are open to contradic- 
tion.® 

§ 884. —— Land Ofiice Records 

The records and documents of land offices are not 
subject to contradiction or fmpeachment by paroi or 
extrinsic evidence. 

The protection of the rule ag^inst the contradic¬ 
tion or impeachment of public records by paroi or 
extrinsic evidence is usually extended to the rec¬ 
ords and documents of land officesJ 

§ 885. -Official Surveys, Maps, and Plats 

An offlclal survey, map, or piat, or one which Is 
duly flied or recorded, cannot be contradicted or Invalldat- 
ed by paroi or extrinsic evidence; but evidence aliunde 
is admissible where the survey was not according to law. 

An official survey, map, or piat, or one which is 
duly filed or recorded in the proper office, is not 
subject to be contradicted, impeached, or invalidat- 
ed by paroi or extrinsic evidence,^ and an unam- 
biguous piat cannot be explained or modified by 
such evidence.9 However, evidence aliunde is ad- 
missible where the survey was not made according 


to and it has becn held that papers in the 

handwriting of a siirvcyor, found in his office, may 
be given in evidence to impeach his return of sur- 
vey.^l 

§ 886. -Registration or Certificatc 

Thereof 

Authorities differ as to the conclusiveness of the 
record or registration of a deed or other instrument, and 
the recording o1Tlcer's certifleate thereof, against paroi 
or extrinsic evidence. 

There is authority asserting the conclusiveness of 
the record or registration of a deed or other instru- 
ment,i2 and the recording officer’s certificate there- 
of.i3 On the other hand, in a number of cases 
such records and certificates have been declared to 
be, or regarded as, merely prima facie evidence and 
open to contradiction;^* and paroi evidence has 
been admitted to prove the date of recording where 
the certificate fails to disclose such date.^s 

§ 887. -Other OfEcial Records and Doc- 

timents 

Official records and documents which have been held 


Flat boolB of an assessor cannot 
be impeached or varied by paroi evi¬ 
dence as to the description of land. 
—Blayden v. Morris, 214 P. 1039, 37 
Idaho 37. 

Becoxd of boaxd of asaeasors, 
which is duly kept pursuant to stat- 
utory requirement, grenerally cannot 
be varied or added to by other evi¬ 
dence.—Carbone, Inc., v. Kelly, 194 
N.E. 701, 289 Mass. 602. 

Beoorda of oonsity commlaaloiLexB 
es to whether a tract of land is 
seated or unseated and has been as- 
sessed, taxed, and sold by the treas- 
urer cannot be varied by paroi tes- 
timony or by the private record of 
an assessor.—^McCall v. Lorimer, Pa., 
4 Watts 351. 

& Ohio.—State v. Aldridge, 64 N.B. 

562, 66 Ohio St. 598. 

22 C.J. p 1085 note 79. 

7. 111.—^Daggett v. Wilkinson, 178 
N.E. 41, 345 111. 244. 

22 C.J. p 108'5 note 80. 

Patent descxlbtlon which is un- 
amblguous, so that a surveyor can 
Identlfy the land hy such descrip¬ 
tion, cannot be varied by the field 
notes of the original survey.:—Board 
of Tnistees of Town of Casa Colo- 
rado Land Grant v. Pooler, 28 P.2d 
519, 38 N.M. 87. 

8- La.—In re Moran, 1 La.A. (Or- 
leans) 17. 

R.L—Swanson v. Gillan, 173 A. 122, 
64 R.I. 382. 

Tei,—Ployd v. Day, Civ.App„ 50 S. 

W.2d 371, error dismissed. 

22 aj. p 1086 note 81. 


Coipus Juxls section refexred to 

in connection with the applicability 
of the hearsay rule to official maps 
of departments of the federal gov- 
emment—^Bost v. U. S., C.C.ACaL. 
103 F.2d 717, 722. 

Assessores piat book cannot be Im¬ 
peached or varied as to the descrip¬ 
tion of land by paroi evidence.— 
Blayden v, Morris, 214 P. 1039, 37 
Idaho 37. 

Cexiifled oopy of offiedal map oti ille 
in the g^eneral land office of the Gov¬ 
ernment survey of lands, which Is 
made up from the Government sur- 
veyor's fleld notes, is the best evi¬ 
dence of what appears thereon, and 
testimony of a surveyor to the effect 
that the field notes of the Govern¬ 
ment surveyor of the land in ques- 
tion shows a diSerent survey from 
that shown on such piat is not ad¬ 
missible to contradict or vary such 
piat,—H. Weston Lumber Co. v. 
Strahan, 90 So. 452, 128 Miss. 54. 

ExlstexLoe of marked liiie, whicb 
did not conform to the description of 
natural and artiflclal monumenta in 
the patent, and confiicted with the 
courses and distances in the field 
notes, cannot be sbown by paroi evi¬ 
dence.—^Braurailler v. Burke, Tex. 
Civ.App., 232 S.W. 906, overrulinG 
motion, Com.App., 247 S.W. 501, 

Inteut of laudowner to dedicate a 
strip of land, marked “reserved" on 
a recorded piat, to the General use 
of lot owners cannot be shown by 
paroi evidence.—Swanson v. Gillan, 
173 A. 122, 54 B.L 382. 
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'OTiiamblGuoas locatioa ealls by 
which a survey was located and pat- 
ented cannot be varied by paroi tes- 
tixnony, in a suit in trespass to try 
titie, for the purpose of creatinG an 
ambiguity In the surveyor^s calls.— 
Wilson V. Giraud, Civ.App., 234 S.W. 
110, conformlnG to answers to certl- 
fled questions 231 S.W. 1074, 111 
Tex. 253. 

9- Okl.—Mllllken v. Smith, 251 P. 
84, 120 Okl. 211. 

10. Ala.—BridGes v. McClendon, 66 
Ala. 327. 

22 C.J. p 1086 note 83. 

11« Pa.—^Democrat v- Goodlander, 2 
Teates 313. 

12. U.S.—Pugh V. Commissioner of 
Internal Revenue, C.C.A., 49 P.2d 
76, certiorari denied PuGh v. Bur- 
net, 52 S.Ct. 22, 284 U.S. 642, 76 L. 
Bd. 546. 

22 C.J. p 1086 note 86. 

13. N.J.—^\’'anderveere v. Gaston, 25 
N.J.Law 615. 

22 C.J. p 1086 note 87. 

14. Ind.—Greaf v. Breitenstein, 187 
N.E. 347, 97 Ind.App. 625. 

22 C.J. p 1086 note 88. 

Segistratloxt of motor vehlolo may 
be contradicted by paroi evidence. 
Ind.—Greaf v. Breitenstein, 187 JT.B. 

347, 97 Ind.App. 626. 

Minn.—^Bolton-Swanby Co. v. Owens, 
275 N.W. 855, 201 Minn. 162. 

15- Ala.—Truss v. Harvey, 24 So. 
927, 120 Ala. 636. 

Tenn.—Millar v. Estill, MelGs 479. 
22 C.J. p 1086 note 87 [b], p 1087 
note 89. 
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within the paro! evitfance rule fnclude a QOvernop's ppocla- 
matlon, recorda of drainage district commlsaloners, mill- 
tary recordsr and the recorda of offlciai aalea. 

It has been held that state ofTicers such as the 
hoard of administration, the auditor, and the treas- 
urer cannot contradict their records by parol evi- 
dence,^® but that the state itself is not concluded by 
those records.The protection of the parol evi- 
dencc rule has been extended to a proclamation of 
a governor,^® the records of drainage district com- 
missioners,^® military records,-^ the enrollment rec- 
ord of frecdmen citizens of the Creek Xation,-^ and 
the retum of an ofiicer on a warrant of a distress .22 
The admissibility of parol or extrinsic evidence in 
aid of, or to impeach, a certificate of acknowledg- 
ment has received full treatment in the title Ac- 
knowledgments §§ 121-124, 129, and 130. 

The records of officiat sales, kept pursuant to stat- 
utory requirements, cannot be contradicted or varied 
by parol evidence but an afiidavit required by 
statute as to sales on foreclosure by advertisement 
has been held to be only prima facie evidence of the 
facts stated therein, and subject to be controvert- 
ecL24 

§ 888. -Transcripta and Authenticated 

Copies 

A transcrfpt cr duly authenticated ccpy of a record 
op recorded Instrument cannot be shown by parol evi¬ 
dence to be Incorrect. 

A transcript or a duly authenticated copy of a 
record or recorded instrument cannot be shown by 
parol evidence to be incorrect,25 but its incorrect- 
ness may be shown by a production of the record 
or the original document and a comparison there- 
with.25 


32 C.J.S. 

§ 889. - Records or Documents Not Con- 

clusive 

OfnciaI entries and documents which may be con¬ 
tradicted by parol or extrinsfc evidence include records 
of births, marriages, and burfals, the registry of a vessei 
at the custom house, United States signal servIce recorde, 
fillng marks or indorsements, calendars of prisoners, ex 
parte reports and statements, and foreign documents. 

There is a class of entries, sometimes called rec¬ 
ords, which are of a public nature and required by 
law to be kept by various officers, but which are of 
a less solcmn character and are not accorded the 
conclusiveness attaching to judgments of courts of 
record; these, while competent evidence of the facts 
recorded and required by law to be recorded, are 
not conclusive, but may be contradicted by parol or 
other extrinsic evidence.27 To this class belong rec¬ 
ords of births and marriages,28 a register of buri- 
als,2^ the registry or enrollment of a vessei at the 
custom house,the record kept by a person em- 
ployed in the signal Service of the United States, 
a filing mark or indorsement placed by an ofiicer 
on a public document ,22 the calendar of prisoners 
kept by a sheriff or jailer,23 the certificate of an 
ordinary as to the disability of a soldier,^^ a nat- 
uralization certificate stating the age of a natural- 
ized Citizen,2 5 and other writings of a like charac¬ 
ter .2 6 

Ex parte certificate, report, or sfatement The 
law does not give a conclusive effect to the ex 
parte certificates and reports of public officers in re- 
lation to matters which depend on the exercise of 
integrity, judgment, and discretion, and by which 
private rights and contracts may be seriously af- 
fected, but they may be controverted by extrinsic 
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X6. Kan.—^Heman Const. Co. v. Ma- 
son, 198 P. 966, 109 Kan. 373. 
17- Kan.—Heman Const. Co, v. Ma- 
son, supra. 

18. Tex-—^Raney & Hamon v. Ham- 
ilton & White, Civ.App., 234 S.W. 
239. 

19. 111.—-People V. Prather, 163 N. 
E. 382, 322 111. 280. 

90L Mass.—^E^tchburff v. L.unenbura 
102 Mass. 358. 

22 C.J. p 1086 note 85. 

31. Okl.—Mlller v. Allen, 229 P. 162, 
104 Okl. 39. 

22. Mass.—^Wilson v. Lorlngr, 7 
Masa 392—^Purrinsrton v. Liorlnsr, 7 
Mass. 388. 

23. Ark.—Cooper v. Freeman Lura- 
■ ber Co., 31 S.W. 981. 32 S.W. 494, 

61 Ark. 36. 

Or.—^Bays v. Trulson, 36 P. 26, 25 
Or. 109. 

84 . N.Y.—Mowry v. Sanbom, 72 N. 

' T. 634, reversingr 11 Hun 546— 


Story V. Harailton, 20 Hun 133, af- 
flrmed 86 N.Y. 428. 

28. W.Va.—^Pardee v. Johnston, 74 

S.B. 721, 70 W.Va. 347. 

22 C.J. p 1087 note 93. 

Parol or extrinsic evidence contra- 
dicting forelgpi documents see in¬ 
fra S 889. 

26. Ala.—Mobile Congr- Church v. 
Morris, 8 Ala. 182. 

27. Me.—Goodrich v, Senate, 42 A. 
409, 92 Me. 248. 

2a Pa.—Ohlweiler v. Ohlweiler, 72 
Pa.Super. 618. 

22 C.J. p 1087 note 96. 

CoxraotxLess of azuiwers 
The record of a marriagre license 
In the technical sense, is conclusive 
proof of the fact of the Issulngr of 
the license, and Is evidence that the 
parties appeared and made answer 
as therein set forth; but It is not 
conclusive that the answers as made 
were exactly correct.—Ohlweiler v. 
Ohlweiler, supra. 
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29. U.S.—^Lewis v, Marshall, Ky., 5 
Pet. 470, 8 L.Bd. 195. 

3a N.T.—^Whiton V. Springr, 74 N. 

T. 169. 

22 C.J. p 1087 note 97. 

Contra Clark v. Slidell, 5 Rob., La., 
330. 

31. U.S.—^Evanston v. Gunn, IlL, 99 

U. S. 660, 25 L.Ed. 306. 

32. Ohlo.—^Pranks v. Moore, 194 N. 
E. 39, 48 Ohio App. 403. 

22 aJ. p 1087 note 99. 

33 . U.S.—White v. U. S., Ala., 17 S. 
Ct. 38, 164 U.S. 100, 41 L.Bd. 366. 

Me.—Goodrich v. Senate, 42 A. 409, 
92 Me. 248. 

34. Ga.—Kelly v, City of Jefferson, 
173 S.E. 133, 178 Ga. 427. 

35. N.Y.—Schnurman v. Metropoli¬ 
tan Life Ins. Co., 5 N.Y.S.2d 276, 
254 App.Div. 892. 

3a Me.—Goodrich v. Senate, 42 A- 
409, 92 Me. 248. 

22 C.J. p 1083 note 69 [e]. 
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evidence,37 unless a legislative intent that they 
should be conclusive as to the matters required to 
be reported is expressed or must necessarily be im- 
plicd from the language used.38 Ex parte state- 
ments filed by claimant in support of a preemption 
claim to land do not bar proof of the true facts by 

parol evidence.39 

Forcign documenfs. It has been held that it 
wouid be pushing the comity usually extended to 
tribunals and officers of a foreign govemment be- 
yond the bounds of justice and the usages of na- 
tions to claim for them a total exemption from 
inquiry when their acts affect the rights of anoth- 

cr nation or its citizens.^O 

§ 890. - Suppl3rag Omissions 

Matters required by law to appear in an offlcial record 
or document cannot be supplied by parol or extrinsic evi- 
dence, but matters not so required, and not varying, but 
supplementing, the record, may be shown by such evt- 
dence. Omissions may be explained by parol, and they 
may be supplied by parol, in the absence of inhibiting 
statutes, where the rights of innocent persons might 
otherwise be prejudiced. 

Where certain matters are by law required to be 
made to appear of record or in an official document. 


an omission as to such matters cannot be supplied by 
parol or extrinsic evidence;^^ nor can the records 
of official proceedings be supplemented by parol so 
as to show a compliance with statutory require- 
ments;*** nor can public officers put into their re- 
port, by parol evidence, matters as to which they 
were not authorized by law to act;^® and in no 
case can an omission which renders the record or 
document null and void be supplied by parol. 

However, an omission may be explained by pa¬ 
rol and parol evidence may be admissible to 
show matters which, while they might properly ap¬ 
pear on the record or document, are not required 
to be therein set forth, and which do not contra- 
dict or vary the record, but supplcment it,^® or 
matters as to which a record is usually kept, al- 
though not required by statute,^^ or matters allowed 
by statute for the purpose of amending the rec¬ 
ord and, under a statute providing that no omis¬ 
sion in the assessment of property should affect the 
legality of taxes levied therein, it has been held 
that a fact omitted from the record may be proved 
by parol.^9 It has also been asserted that, in the 
absence of any statute making the record of a pub¬ 
lic officer or board the sole evidence of his or its 


37 . Kan.—Saville v. Marshall Coun- 
ty School-Dlst. No. 27, 22 Kan. 
629. 

22 C.J. P 1087 note 3. 

sa Ind.—^Hunter v. Burnsville 
Turnp, Co., 66 Ind. 213. 

39. U.S.—Southern Pac. Co. v. City 
of Reno, D.C.Nev., 267 P. 460, af- 
flrmed, C.C.A., City of Reno v. 
Southern Pac. Co., 268 F. 761, 

40. U.S.—U. S. V. King, La., 8 How. 
773, 11 L.Ed. 824. 

22 C.J. p 1088 note 5, p 1087 note 
93 [b]. 

41. 111.—^People ex rei. Toman v. 
Chicagro Heigrhts Termlnal Trans¬ 
fer R, Co., 32 N.E.2d 161, 375 111. 
690—^People ex rei. Pfeiffer v. 
Morris, 6 N.E.2d 864, 365 111. 470— 
Jackson Park Hospital Co. v. 
Courtney, 4 N.B.2d 864, 364 111. 
497—People ex rei Carlstrom v. 
Shurtleff, 189 N.E. 291, 366 111. 210. 

N.T.—Howard v. Town of Brigrhton, 
267 N.T.S. 41, 143 Misc. 266. 

Pa.—^Potts V. School Dist. of Penn. 

Tp., 193 A. 290, 127 Pa.Super. 173. 
22 C.J. p 1088 note 7. 

Omission of patent to dlsolose £n- 
▼sntlon cannot be supplied by oraJ 
testimony.—General Electric Co. v. 
U. S. Electric Mfgr. Co., C.C.A.N.Y., 
63 F.2d 764, modifyinff, D.C.. 66 P.2d 
630. 

42. Ind.—^Van Der Veer v. State, 
166 N.B. 266, 97 Ind.App. 1. 

Misa—Gordan v. Smith, 122 So. 762, 


164 Miss. 787, followed in Mc- 
Devitt V. Walls, 122 So. 766. 

Neb.—Hull V- City of Humboldt, 1S6 
N.W. 78, 107 Neb. 326. 

22 C.J. p 1088 note 8. I 

43- N.J.—^Vorrath v. Hoboken, 8 A. 
125, 49 N.J.I-aw 285. 

44. N.D.—Sheets v. Paine, 86 N.W. 
117, 10 N.D, 103. 

22 C.J. p 1088 note 10. 

45- Pa.—^Wilson v. Belinda. 3 Serg. 
& R. 396. 

22 C.J. P 1088 note 11. 

46. U.S.—Gulf Reflning Co. of 

Louisiana v. Phillips, C.C.A.La,, 11 
F.2d 967, affirmingr, D.C.. 5 F.2d 
614 and certiorari denied 47 S.Ct. 
93, 273 U.S. 697, 71 LBd. 845, and 
Gulf Reflning Co. of Louisiana v. 
Sandlin, 47 S.Ct. 93, 273 U.S. 697, 
71 L.Ed. 845. 

Anz.—Tolleson Union Hlgh School 
Dist V. Klncaid, 86 P.2d 708, 63 
Ariz. 60. 

111.—^Jackson v. School Directors of 
Dist No. 85. Grundy County, 111., 
232 IlLApp. 102. 

Mo.—State ex rei. School Dist. of 
AfCton V. Smith, 80 S.W.2d 868, 
336 Mo, 703—^Peter v. Kaufmann, 
38 S.W.2d 1062, 327 Mo. 915. 

N.T.—^People ex rei. Sound Realty 
Co. V. Nicholson, 13 N.E.2d 695, 
277 N.T. 101, affirmmg Sound Real¬ 
ty Co. V. Nicholson, 298 N.T.S, 192, 
251 App.Div, 819, motion and re- 
argument denied 298 N.T.S. 610, 
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2,*)1 App.Div. 886, motion denied 16 
N.ELM 106, 278 N.T. 567. 

Pa.—Stroup V. Luzerne County, 35 
Luz.Leg.Reg. 95. 

Tex.—Doss V, "West Texas Const. 
Co., 96 S.W.2d 1116, 128 Tex. 339, 
affimning West Texas Const. Co. v. 
Doss, Clv.App., 59 S.W.2d 866— 
Yorktown Independent School Dist, 
V. Afflerbach, Com.App., 12 S.W.2d 
130, reversing Afflerbach v. York¬ 
town Independent School Dist., 
Civ.App., 1 S.W.2d 410—City of 
Electra v. American La France & 
Foamite Industries, Clv.App., 133 
S.W.2d 223, error dismissed, Judg- 
ment correct—City of Odessa v. 
EUiott, Civ.App., 47 S,W.2d 866, 
reversed on other grounds, Com. 
App., 58 S.W,2d 34. 

Wis.—Grimm v. Bayfield County. 

182 N.W. 466, 174 Wis. 43. 

22 C.J. p 1088 note 12. 

I Supplying omissions as ald in con- 
structtfon see infra S 1008. 

Uerely directoxy statute providing 
for the keeplng of r^.cords does not 
preclude parol evidence supplying 
omissions from the records.—Manley 
V. Northumberland County, D.C.Pa., 
32 F.Supp. 775. 

47. U-S.—^Manley v. Northumber¬ 
land County, supra, 

22 C.J. p 1088 note 13. 

43. 111.—People V. Illinois Cent. R. 

Co., 146 N.E. 719, 314 111. 339. 

49. lowa.—Cedar Rapids & M. R. 
R. Co. V. CarrolI County, 41 lowa 
153. 
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procecdings, parol evidence is admissible to show 
that certain acts were done or proceedings had, al- 
though as to them the record is silent, where the 
rights of innocent persons might otherwise be prej- 
udiced.50 

§ 891- Quasi Public Records 

Parol evidence has been held admissible to explain 
or contradict such quasi public records as a ship’8 log 
book, entries by physiclans in an asyium's ward books, 
and a religious society’8 records. 

Parol evidence has been held admissible to ex- 
plain or contradict records which, while kept pur- 
suant to a public duty or even required by statute, 
have not the dignity which pertains to the more 


32 C.J.8. 

solemn ofiicial records, and which include a ship’s 
log book,51 entries made by physicians in the ward 
books of an asylum,52 and the records of a reli¬ 
gious society.53 

§ 892. Corporate Records 

While there are authorities opposed, the preponder- 
ance of authority favors the view that the records of a 
private Corporation may not be varied or contradicted by 
parol evidence. 

The preponderance of authority favors the view 
that the records of a private Corporation may not be 
varied or contradicted by parol,54 although there 
are cases in which this conclusive effect has been 
denied.55 


50u Mich.—Rubatt v. Wakefield Tp., 
215 N.W. 38. 239 Mlch. 536—Drap- 
er V. Village of Sprlngwells, 209 
N.W. 150, 235 Mich. 168—North 
Star Tp. V. Cowdry, 179 N.W. 269. 
212 Mich. 7. 

Or.—^Hornis: v. Town of Canby, 188 
P. 700. 95 Or. 612 

Wash.—Pratt v. Pautzke, 24 P.2d 
442. 174 Wash. 171. 

22 C,J. p 1088 note 15. 

Xmperfeot or sileiit record 

An Imperfectly kept, or a com- 
pletely silent, record may be suppie- 
mented by evidence aliunde where 
the rights of creditors or third per¬ 
sons would otherwise be prejudiced. 
—Ramsey v. City of Klssimmee, 149 
So. 553, 111 Fla. 387. 

51- U.S.—The Hercules. D.C.Mass., 
12 P.Cas.No.6,401, 1 Sprague 634. 
22 C.J. p 1088 note 17. 

52, N.J.—State v. Hinkley, 9 N.J.L. 
J. 118. 

53- Vt-—^Pletcher First UniversaJist 
Soc. V. Leach, 36 Vt. 108. 

54. U.S.—Duffy V. Trelde, C.C.A. 
Md,. 75 P.2d 17—^American & Brit- 
ish Mfg. Corporation v. New Idria 
Quicksilver Mining Co.. C.C.A.R.I., 
293 F, 509—^Fox v. Johnson & 
Wimsatt, D.C.D.C.. 31 F.Supp. 64. 
Ariz.—Southern Hethodist Hospital 
and Sanatorium of Tucson v. Wil- 
son, 46 P.2d 118, 46 Ariz. 607. 

111.—Nelson v. John B. Colegrove & 
Co. State Bank. 265 111.App. 488, 
affirmed 184 N.E. 233. 351 111. 124. 
IndL—Star Pub. Co. v. Ball, 134 N.EL 
285, 192 Ind. 158—Nordyke & Mar- 
mon Co. V. Swift, 123 N.E. 449, 71 
Ind.App. 176. 

Miss.—Maas v. Sisters of Mercy of 
Vicksburg, 99 So. 468, 135 Miss. 
505. 

N.C.—^Kespess v. Rex Spinning Co., 
138 S.B. 391, 191 N.C. 809. 

Utsh.—William Budge Memorial 
Hospital V. Maughan, 3 P.2d 258, 
79 Utah 516, rehearing denled 13 P. 
2d 1119, 79 Utah 516. 

Wis.—^Huehner v. Advance Refrig¬ 


erator Co., 227 N.W. 868, 200 Wls. 
233, 66 A.L.R. 1325. 

22 C.J. p 1088 note 20. 

Subscription to corporate stock see 
infra § 911. 

AmpUfieatloin. or explanatioa. of a 
corporatlon’s records by extrinsic 
evidence is permitted where such 
evidence does not contradict the 
records.—^In re Hickshaw, Inc., D.C. 
Mass., 12 F.Supp. 424. 

Tn. oollatexal action, especlally as 
to the declarat ion of a dividend, pa¬ 
rol evidence is not admissible to 
impeach the accuracy of corporate 
records. 

111.—Ford V, Ford Mfg. Co., 222 111. 
App. 76. 

R.I.—^Dennis v. Joslin Mfg. Co., 36 
A. 129, 19 R.I. 666. 

Fnxpose of ooriK>ratlo9i must be as- 
certained from articles of incorpora- 
tion unaided by extrinsic evidence. 
La.—^Moresi v. Burlelgh, 127 So. 624, 
170 La. 270. 

Mich,—^Kalamazoo v, Kalamazoo 
Heat, Llght & Power Co., 82 N.W. 
811, 124 Mich. 74. 

Corporate recorda are conclixBive 
as to the qualiflcations of both 
stockholders and offlcers.—In re 
Sharp Bros., I).C.Mont,. 2 F.Supp. 
227. 

Zn. Xentocky 

(1) It has been stated that, gen- 
erally speaking, corporate records 
cannot he varied by parol evidence 
except in cases of dlrect attack for 
fraud or possibly seme other attack 
on the Integrity of the record.—^Mar¬ 
tin V. Holian, 126 S.W.2d 466, 277 
Ky. 291. 

<2) Where the integrity of a cor¬ 
porate record Is not attacked, parol 
evidence is inadmissible to alter or 
vary its terms.—^Harlan-Kellloka 
Coal Co. V. Kelly, 262 S.W. 269, 203 
Ky. 260. 

(3) On the other hand, it has been 
held that the minutes of a corporate 
meeting are only prima facie evi¬ 
dence of the proceedings and parol 
testimony is admissible to show 
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what actually occurred In the ab- 
sence of an estoppel. 

U.S.—^In re Independent Distillers of 
Kentuoky, D.C.Ky., 34 F.Supp. 724. 
Ky.—Kelley-Koett Mfg. Co. v. Gold- 
enberg, 270 S.W. 15, 17, 207 Ky, 
695, Quotlng Corpim Juxis. 

Baport of baak examiner of which 
a copy was flled among the bank’s 
records is not a corporate record 
wlthin the parol evidence rule.— 
Conyers v. Cleveland, C.aA.S.C. 87 
F.2d 195. 

56. Cal.—^Hygienic Health Food Co. 
V. Grant, 202 P. 658, 187 Ckl. 431, 
motion denied 204 P. 389—Cox v. 
First Nat Bank, 62 P.2d 624, 10 
Cal.App.2d 302. 

N.J.—Graham v. Fleissner's Ex^s, 
153 A. 626, 107 N.J.Law 278. 
Pa.—Krick v. Falry Silk Co., 166 A 
654, 311 Pa. 202—In re Loefflei^s 
Bstate, 121 A. 186, 277 Pa. 317— 
Lincoln v. Chrlstian, 94 Pa, Super. 
146. 

22 C.J. p 1088 note 21—14 C.J. p 377 
note 58. 

Supplying omissions from corporate 
records see infra § 1009. 
Admlttedly incorrect and ijnoom- 
plete mlnates of a dlrectors* meeting 
do not preclude parol evidence of 
what actually occurred at the meet¬ 
ing.—Peterson v. First Nat. Bank, 
281 P. 1104, 101 Cal.App. 632. 

Director charged wlth frand may 
contradict the Corporation minutes 
as to his participation in a dlrectors’ 
meeting.—Sugarland Industries v. 
Parker, Tex.Civ.App., 293 S.W. 609. 
Ownership of stock 
Oral evidence is admissible to 
show that real stockholder is per- 
Bon other than stockholder of record. 
—^Velgel v. Dakota Trust & Savings 
Bank, 226 N.W. 667, 65 S.D. 236. 
Strength of parol testimony neces- 
saxy 

When a Corporation seeks to de- 
stroy the effect of entries on Its 
books which purport to he regular 
records of the proceedings of Its 
board of dlrectors or stockholders, 
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Parol evidence has been received to explain rec- 
ords of directors' meetings;56 but it has also been 
held that the recorded vote of the directors or stock- 
holders of a Corporation must be construed by its 
terms alone, with reference to the subject matter 
to which it applies, and that parol evidence is not 
admissible to show the sense in which it was un- 
derstood by a director or stockholder,^? and that 
neither the private views nor the public declara- 


tions of individua! mcmbers of the Corporation can 
be inquired into for the purjKisc of ascertaining the 
meaning.^s parol evidence has also been received 
as to a corporate intent with respeet to action to be 
taken in the future,or to show that the principal 
place of business within the state of a foreign Cor¬ 
poration is at a place other than that designated in 
its certificate filed for the purpose of doing business 
within the state.®® 


2. Petvatb WmTiNGa 


§ 893. Arbitration and Award 

The admissibility of parol or extrinsic evidence 
in connection with matters of arbitration and award 
is considered in § 131 c of the title Arbitration and 
Award. 

§ 894. Assignments 

The parol evidence rule appllee to assignments. 

An assignment or transfer which is ciear and un- 
ambiguous cannot be contradicted or varied by pa¬ 
rol evidence.®^ This rule excludes any showing by 
the parties of parol reservations,®^ or evidence add- 
ing to the terms of the instrument by showing a pa¬ 
rol warranty®® or guaranty.®^ 


§ 895. Bilis and Notes 

The general rule, which Is subject to llmitatlons and 
exceptions. Is that bllls, notes, and slmllar Instruments 
cannot be varied or contradicted by parol or extrinsic 
evidence. 

Although the authorities as to the admissibility of 
parol evidence to affect commercial paper have been 
said to be by no means uniform,®® the general rule, 
which is subject to limitations and exceptions ap- 
pearing infra §§ 929-1015, is that bilis, notes, and 
other instruments of a similar nature are not sub¬ 
ject to be varied or contradicted by parol or extrin¬ 
sic evidence.®® 

A check, being in legal effect but a bili of ex¬ 


it should offer for that purpose tes- 
tlmony of a more conclusive nature 
than such as serves merely to cre¬ 
ate a susplcion that there was an 
irregrularity In the manner in which 
the records were kept. 

Ark.—Grand Nat. Bank of St. Louis 
V. Taylor, 1 S.W.2d 818, 176 Ark. 
1 . 

Tex.—^Mcllhenny v. Binz, 13 S.W. 

665, 80 Tex. 1, 26 Am.S.R. 706. 
]£ecital of stookholdeEs’ a^n^eemeat 
to pay dehts 

N.C.—^Asbury v. Mauney, 92 S.E. 267, 
173 N.C. 464. 

CoxpTU Juris statemeiLt quoted 
with approval in a case involviniT 
a prosecution for embezzlement of 
corporate funds.—^Lewis v. People, 
60 P.2d 1089, 1101, 99 Colo. 102. 

56. N.M.—^Franciscan Hotel Co. v. 
Alhuguerque Hotel Co., 24 P.2d 
718, 37 N.M. 466. 

57. Mass.—Gould v. Norfolk Lead 
Co., 9 Cush. 338, 67 Am.D. 50. 

N.H.—^Peterborougrh R. Co. v. Wood, 
61 N.H. 418. 

58. Conn.—^Bartlett v, Kinsley, 16 
Conn. 327. 

69. Conn.—^New York, N. H, & H. 
R. Co. V. Offleld, 60 A. 740, 78 
Conn. 1. 

60. U.S.—^Mason & Hangrer Co. v. 
Sharon, 231 P. 861, 146 C.C.A. 67. 

61. U.S.—McAleer v. U. S., 14 S.Ct. 
160, 160 U.S. 424, 37 L.Ed. 1130— 


In re Vanity Fair Slippers, D.C. 
N.Y.. 4 P.Supp. 83. 

Ky.—^Farmers' & Traders' Bank of 
Campton, Ky., v. Smith, 7 S.'W.2d 
200, 224 Ky. 761. 

La.—Colllns v, Jones, App., 152 So. 
802. 

Miss.—Taylor v. C. I. T, Corpora¬ 
tion, 191 So. 60, 187 Miss. 581— 
Martin v. First Nat. Bank, 164 
So. 896, 176 Miss. 338. 

N.C.—^Byrd v. Southern Ry. Co., 112 
S.E. 689, 195 N.C. 873. 

Okl.—^Niagra Fire Ins. Co. v. Flow¬ 
ers, 259 P. 840, 127 Okl. 137. 

Tex.—^Butler v. Jenkins Oil Corpora¬ 
tion, 97 S.W,2d 466, 128 Tex. 356, 
alBrming, Civ.App., 68 S.W.2d 248. 
22 C.J. p 1141 note 47—5 C.J. p 1019 
note 34. 

AsBlgaments for benefit of credi* 
tors are within the rule.—^American 
Agr. Chemical Co. v. Small, 151 A. 
555, 129 Me. 303—22 C.J. p 1141 note 
47 Cb]. 

Warronty oontained in assignment 
of an oil lease cannot be contradict¬ 
ed.—Hili V. Provine, Tex.Clv.App., 
260 S.W. 681. 

62. N.Y.—Sples v, National City 
Bank, 74 N.Y.S. 64, 68 App.Dlv. 
70, affirmed 66 N.E. 736, 174 N.Y. 
222, 61 Ii.R.A. 193. 

G3. Ala.—Griel v. Lomax, 5 So. 325, 
86 Ala. 132. 

22 C.J. P 1141 note 49. 
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04 . Minn.—^Jones v. Alley, 17 Minn. 
292. 

22 C.J. p 1141 note 50. 

65. W.Va.—Long v. Potts, 75 S.E. 
62, 70 W.Va. 719. 

22 C.J. p 1089 note 30. 

66. U.S.—Miller v. Hockley, C.C.A. 
Md., So F.2d 980, certiorari denled 
56 S.Ct. 677, 298 U.S. 657, 80 L. 
Ed. 1383. 

Ala.—^Woodlawn Federal Savings & 
liOan Ass'n v. Williams, 187 So. 
177, 237 Ala. 446—Steiner Bros. v. 
Sllfkln, 186 So. 156, 237 Ala. 226 
—Jackson v. Sample, 173 So. 610, 
234 Ala. 75—^Dean v. Lyde, 136 So. 
867, 223 Ala. 394—Davenport & 
Harris Undertaklng Co. v. Rober- 
son, 121 So. 733, 219 Ala. 203— 
Ford V. Southern Motor Co., 93 So. 
902, 208 Ala. 170. 

Arlz.—Boyle v. Webh, 94 P.2d 642, 
54 Ariz. 188. 

Ark.—Shanks v. Clark, 300 S.W. 453, 
175 Ark. 883—Oliver Const. Co. v- 
Union Trust Co., 284 S.W. 779, 171 
Ark. 482. 

Cal.—Bank of America Nat. Trust & 
Savings As8*n v. Goldstein, 76 P.2d 
645, 26 Cal.App.2d 37—Seth v. Lew 
Hing, 14 P.2d 537. 125 Cal.App. 
729, rehearlng denled 15 P.2d 190, 
125 CaLApp. 729. 

Colo.—^Abercrombie v. Bear Canon 
Coal Co., 279 P. 42, 8$ Colo. 169. 
Conn.— J. E. Smith & Co. v. Say, 129 
A. 538, 102 Conn. 558. 
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changc, is subject to the same rulc, and cannot be 
varied or contradicted by parol evidence.®*^ The 
same has been held as to a notation on a check, in- 
dorsed by the payee, with rcspect to the purpose for 
which it was givenbut by other authority a 


memorandum on a check may be explained by pa- 
roL®® 

Liahility or enforcement It is not permissible 
to show a parol agreement of the payee or holder 
of commercial paper not to enforce payment against 


Ga.-^Bufflnfi:ton v. Bank of College 
Park, 122 S.E. 50, 157 Ga. 570— 
Evans v. Jones, 170 S.E. 541, 47 
Oa.App. 351—Sewell v. Amtiour 
Pertilizer Works, 147 S.E. 717, 39 
Ga.App. 516—Liongr v. Farmers* 
Hardware Co., 110 S.E. 422, 27 Ga. 
App. 659—Stewart v. Hardin, 101 
S.E. 716, 24 Ga.App. 611. 

Idaho.—Mahas v. Kasiska, 276 P. 315, 
47 Idaho 179—Craven v. Bos, 225 
P. 136, 38 Idaho 722. 

111.—Cusanelli v. Steele. 5 N.E.2d 296, 
287 IlLApp. 490—Shiel v. Chica^o 
Title & Trust Co., 262 Ill.App. 410 
—Hinsdale State Bank v. Lytle, 
262 IlLApp. 151—North Avenue 
State Bank v. Xichols, 252 IlLApp. 
366—People v. Michigan Avenue 
Trust Co., 229 IlLApp. 512. 
lowa.—Versteeg v. Hoeven, 239 N.W. 
709, 214 lowa 92—Herron v. Bnn- 
ton, 175 N.W. 831, 188 lowa 60. 
Kan.—Brown v. Pryor, 298 P. 747, 
133 Kan. 129. 

Mass.—^Wadsworth v. Richenburg-, 22 
X.E.2d 108, 303 Mass. 548. 

Mich.—Prlce v. Klett, 238 N.W. 253, 
255 Mich. 354—Stone v. Steil, 202 
N.W. 982, 230 Mich. 249. 

Minn.—^Brown v. Backer, 207 N.W. 
20, 166 Minn. 50. 

Miss.—McArthur v. Pillingame, 186 
So. 828, 829, citlngr Cospus Jtixls— 
Allen V. Grenada Bank, 124 So. 69, 
155 Miss. 91—^Porter Hardware Co. 

V. Peacock, 91 So. 856, 129 Miss. 
129. 

Mo.—Stephens v. Bell, App., 106 S. 

W. 2d 19—Mutual Life of Illinois 
V. McKlnnis, App., 47 S.W.2d 564. 

Mont.—Swan v. Le Claire, 251 P. 155, 
77 Mont. 422. 

Neb.—Sturm v. Hoyd, 264 N.W. 160, 
130 Neb. 89. 

N.H.—Merrimack River Sav. Bank v. 

Hlg-gins, 195 A. 369, 89 N.H. 154. 
N.J.—Garon v. Becker, 1 A.2d 376, 
I2l N.J.Law 73, aiBrming 197 A. 
892, 120 N.J.Law 30—Superior Pl- 
nance Corporation v. John A. Mc- 
Crane Motors, 160 A. 341, 10 N.J. 
Mlsc. 638. 

N.C.—Coral Gables v. Ayres, 181 S. 

E. 263, 208 N.a 426. 

Okl.—^AllisChalmers Mfg. Co. v. 
Hawhee, 105 P.2d 410, 187 Okl. 670 
—^Wignall V. Montgomery, 49 P.2d 
165, 175 Okl. 399—Whlte v. Oliver, 
49 P.2d 147, 173 Okl. 659, 100 A.L. 
R. 1461—^Hopkins v. Walker, 291 
P. 70, 144 Okl. 264. 

Pa-—Speier v. Michelson, 14 PcLDist. 
& Co. 183, afflrmed 164 A. 127, 303 
Pa. 66—Socurlty Finance Co. v. 
Raiser, 7 PaJlist. 4s Co. 634. 


B.I.—^Neo Sicilia Loan Co. v. Perry, 
IDO A. 457. 57 R.I. 441. 

S.C.—Peoples Nat. Bank of Green- 
vllle V. Upchurch, 190 S.E, 515, 183 
S.C. 147. 

S.D.—Thompson v. Dakota Independ- 
ent Oil Co., 288 N.W. 148. 

Tenn.—Todd v. Third Nat. Bank, 113 
S.W.2d 740, 172 Tenn. 586—Ameri¬ 
can Fruit Growers v. Hawkinson, 
106 S.W.2d 664, 2l Tenn.App. 127. 
Tex.—^Parrier v. Hopkins, 112 S.W. 
2d 182, 131 Tex. 75—Robertson v. 
City Nat. Bank of Bowie, 36 S.W.2d 
481, 120 Tex. 226—McFarland v. 
Shaw, Civ.App., 46 S.W.2d 193, re- 
versing Shaw v. McFarland, Civ. 
App., 28 S.W.2d 663—^Dooley v. 
Gray. Civ.App., 54 S.W.2d 658, er¬ 
ror dismissed. 

Utah.—Garrett v. Ellison, 72 P.2d 
449, 93 Utah 184, 129 A.L.R. 666. 
Wash.—Do ve v. Cowlltz Valley Bank, 
71 P.2d 656, 191 Wash. 429. 

Wis.—^In re McAskilPs Bstate, 257 
N.W. 177, 216 Wis. 276—Marshall 
V. Wlttig, 261 N.W. 439, 213 Wis. 
374. 

23 C.J. p 1089 note 31. 

“A promissory note, In the usual 
commercial form, is a complete con* 
tract in Itself, and its terms can¬ 
not be varied or contradicted by pa¬ 
rol evidence,”—^Farmers' Nat. Bank, 
Pilger, V. Ohman, 19’9 N.W. 802, 112 
Neb. 491. 

PiresniBptioiL is that a note em- 
bodies the entire agreement of the 
parties.—^Flschman-Harris Realty Ca 
V. Kleine, Mo.App., 82 S.W.2d 605. 

Certifioata of d^sit is within the 
rule. 

lowa.—^Blgersma v, Sheldon Nat 
Bank, 190 N.W. 138, 194 lowa 676. 
Mass.—Wasserman v. Cosmopolitan 
Trust Co. of Boston, 147 N.E. 742, 
252 Mass. 253. 

l>ue MU is within the rule.—Of- 
ferdahl v. Brydges, 188 P, 612, 45 
Cal.App. 654. 

Sffect of ITegotiable ZBjrtmxneaitB Act 
Rule admitting parol evidence, 
tendlng to vary or modify implled 
contract, as between indorser of note 
and his immediate indorsee, was 
abrogated as to negotiable Instru¬ 
ments by Negotiable Instruments 
Act.—Moore v. Altmyer, 202 N.W. 
214, 199 lowa 368. 

After negotlatioiL 

(1) Where a note has been nego- 
tiated before maturity and is held in 
due course, the rule is especiaJly ap- 
plicable.—Olsen v. Zapx>one, 273 P. 
635, 83 Mont 573. 

(2) Indorsement and negotiation of 

812. 


note flxes liability, and any restric- 
tlon must appear In the writing.— 
Dean v. Lyde, 136 So. 857, 223 Ala. 
394. 

NegotlabUlty 

Whenever Instrument manifestly 
embraces all elements of negotiable 
instrument, its negotlability is pre- 
sumed, and no extrinsic evidence 
may be considered to show non- 
negotiahility.—International Finance 
Corporation v. Philadelphia Whole¬ 
sale Drug Co., 167 A. 790, 312 Pa, 
280—22 C.J. p 1089 note 31 [d] (2). 

Memoraaid-mn which is part of a 
note cannot be contradicted or va¬ 
ried. 

La.—^Reconstructlon Finance Corpo¬ 
ration V. Holloway, 186 So. 36, 191 
La. 583. 

Mo.—Kelley v. Briggs, App., 290 S. 
W. 105—Corley v. McKeag, 9 Mo. 
App. 38. 

JSvtdeiLoe of paymeuts made pzlor 
to execntloiL of a note and applying 
toward its satisfactlon is inadmis- 
sible.—Bledsoe v. Stuckey, 190 P. 
217, 47 CaLApp. 95. 

Forged signatore as lodonement 
In an action on an insurance pol- 
icy covering liability for forged in- 
dorsements oniy, evidence is inad- 
missible tb show that a forged sig¬ 
nature under the signature of the 
maker of a note is an indorsement.— 
Grange Trust Co. of Huntlngdon, 
Pa., V. American Surety Co. of New 
York, D.C.Pa., 30 F.2d 446, afflrmed, 
C.C.A., 37 F.2d 479. 

Note as mere evidenoe of tnterest 
Parol evidence was held Inadmls- 
sible to show that note was merely 
evidence of interest in land, title to 
which stood in maker's name.—^Dye 
V. Rafter Farm Mortg. Co., 297 P. 
672, 132 Kan. 796. 

ffZ. Ky.—^First Nat. Bank's Recelv- 
er V. Hignite, 43 S.W.2d 668, 669, 
241 Ky. 276, quoting Ckixpiu Ju- 

XlEm 

La.—Succession of Spann, 12B So. 
289, 169 La. 412—^Beck v. Con¬ 

tinental Casualty Co., App., 145 So. 
810. 

Mich.—Stone v. Steil, 202 N.W. 983, 
230 Mich. 249. 

Mont.—^Montana Live Stock & Loan 
Co. V. Stewart, 190 P. 985, 68 Mont. 
221 . 

N.C.—Walker v. Burt. 109 S.E 43, 
182 N.C. 826. 

22 C.J. p 1091 note 32. 

68. Miss.—^Aaronson v. McGowan, 
180 So. 738, 181 Miss. 642. 

69. Or.—Bade v. BUbberd, 93 P. 36J, 
50 Or. 501. 
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thc person or persons liable thereoii;^» or a paroi ; 
agreement that the payee or holder shall look to j 
some other person or persons for payment,^! shall | 
require payment only in a certain event, see infra ! 
§ 937, or shall receive payment out of some partic- I 
ular fund,7^ or shall not require payment until a 
certain security has been exhausted,73 or shall not 
call on one of the persons liable for payment until 
all remedies against the others have been exhaust- 
or that the obligation may be extinguished by 

part payment.75 

Any evidence varying or nullifying the effect of 


a written acceptance of a hili is inadmissible.'^® 
Inter est. Paroi evidence is not a<lmissible to show 
that a bili or note was not to bear interestj'^ or, 
conversely, that a noninterest-bcaring instrument 
was to bear interest nor may it be shown that 
interest w'as to be paid at a rate other than that ex- 
pressed in the instrument,or that interest appar- 
ently payable at maturity was to be paid annually.®® 
Medium of payment \\'here, by the express 
terms or legal effect of a bili or note, it is payable 
in money, paroi evidence is not admissible to show 
that it was to be paid in any other way.^^ Thus, 


70, U.S.—Cline v. Receiver of Com- 
mercial Nat. Bank of Chatsworth, 
C.C.A.inM 90 F.2d 968. 

Aik-—McEuen v. Wakenight, 26 S.W. 

2d 575, 181 Ark. 631. 

Cal.—Bank of America Nat. Trust 
& Savingrs Ass'n v. Goldstein, 76 
P.2d 545, 25 Cal.App.2d 37—Cal- 
vary Presbyterian Church. of South 
Pasadena v. Brydon, 41 P.2d 377, 
4 Cal.App.2d 676. 

P.C.—McGrew v. McGrew, 279 P. 

923, 51 App.D.C. 345. 

111.—Cusanelli v. Steele, 5 N.E.2d 
296, 287 IlLApp. 490—Tegtmeyer v. 
Kordlund, 259 111.App. 247. 

lowa—First Nat. Bank v. Holley, 
205 N.W. 767, 200 lowa 938. 

Kan.—^Federal Farm Mortgr. Corpo- 
ratk»n v. Bollnger, 108 P.2d 492, 152 
Kan. 700—^Unlon Nat, Bank v. PI- 
rotte, 193 P. 327. 107 Kan. 573. 
Ky.—Carter v. Vine Qrove State 
Bank, 32 S.W.2d 973, 236 Ky. 191. 
Mo.—Holland Banking Co. v. Griggs, 
19 S.W’.2d 290. 323 Mo. 289. 

N.Y.—^Pavla v. Park-Lexington Cor¬ 
poration, 245 N.Y.S. 627, 138 Misc. 
600, aflirmed 252 N.Y.S. 931, 234 
App.Dlv. 668. 

Okl.—White v. Oliver, 49 P.2d 147, 
173 Okl. 569, 100 A.L..R. 1461. 

Or,—^Brownell v. Heitman, 266 P. 
1067, 125 Or. 515. 

Pa—^Fldelity Titio & Trust Co. v. 

Garland, 139 A. 876, 291 Pa. 297. 
Tenn.—Belmont Land & Mining Co. 

V. Noone, 13 Tenn.App. 152. 

Tex.—McCormack v. Cockburn, Clv. 
App., 125 S.W.2d 695, error dis- 
miased, judgment correct—Federal 
American Nat. Bank & Trust Co. 
of Washington, D. C., v. Scott, 
Civ.App., 103 S.W.2d 1064—Elling- 
ton V. Commercial State Bank of 
San Augustine. Civ.App., 15 S.W. 
2d 59, affirmed Commercial State 
Bank of San Augustine v. Elllng- 
ton, Com.App., 24 S.W.Sd 359. 
WIs.—First Nat Bank v. Hizer, 207 
N.W. 688, 189 Wis. 369. 

22 C.J. p 1091 note 39—8 C.J. P 1043 
note 52 [b]. 

Olieck is within the rule.—^First 
Nat Bank's Receiver v. Hignlte, 43 
S.W.2d 668, 241 Ky. 276. 


ITote as evidence of gtft 

In an action on a note complete 
on its face, importing valuable con- 
sideration, paroi evidence is not ad¬ 
missible to Show that it was evidence 
of a gift, and that the principal was 
not to be paid, but only the interest 
during the lifetime of the payee.— 
Jessup V. Parkhlll, lowa, 200 N.W. 
414. 

Releaae on obtalning signatozo 
Proof that a note was slgned by 
one of several on a conditlon that he 
should be released whenever a cer¬ 
tain other signature was obtained 
would involve a vlolation of the pa¬ 
roi evidence rule.—^Duncan v. Smith, 
256 S.W. 384, 161 Ark. 635. 

Kelease of sorety 

Under the Negotiable Instruments 
Law authorizing the holder of a ne¬ 
gotiable instrument to *'renounce his 
rights against any party to the in¬ 
strument," and providing that a “re- 
nunciation must be in writing,” the 
release of a surety on a note can- 
not be shown by paroi, the word ‘*re- 
nunciation’' being used in the sense 
of "‘release.”—Baldwin v. Daly, 83 
P. 724, 41 Wash. 416. 

71. Tex.—^Farrier v. Hopkins, 112 S. 

W.2d 182, 131 Tex. 75—Helland 

V. Oppenheimer, Civ.App., 1Q2 S. 

W. 2d 299, error refused. 

22 C.J. p 1092 note 40. 

72. U.S.—Grand Valley Water Us- 
ers* Ass’n v. Zumbrunn, C.C.A. 
Colo., 272 F. 943. 

Ark.—Galloway v. Davls, 146 S.W. 
2d 636—Shanks v. Clark, 300 S.W. 
453, 175 Ark. 883. 

Del.—Lippman v. Alder, 157 Au 433, 
5 W.W.Harr. 61. 

D.C.—McGrew v. McGrew, 279 F. 

923, 61 APP.D.C. 346. 

Ga.—South Georgia Trust Co. v. 
Crandall, 170 S.E, 333, 47 Ga.App. 
328. 

Idaho.—Craven v. Bos, 225 P. 136, 
38 Idaho 722. 

lowa.—^Hoover v. Hoover, 291 N.W. 
154—^International Stock Food Co. 
V. Beshey, 204 N.W. 265, 200 lowa 
165. 

TTnn —^Hudson State Bank v. Haile, 
286 P. 228, 130 Kan. 322, 
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Minn.—^Merchants' Nat. Bank of De- 
trolt V. Bryngelpon, ll»9 N.W. 905, 
160 Minn. 205—Live Stock State 
Bank v. Hise, 185 N.W. 49S, 150 
Minn. 301. 

Mo.—^Friday v. Scherer, App., 110 S. 
W.2d 819—Bross v. Stancliff, 240 
S.W. 1091, 211 Mo.App. 342. 

22 C.J. p 1092 note 42. 

73. Ohio.—Martin v. Pir.st Na^-. 
Bank, 11 Ohio Cir.Ct.NS., 93. 

22 C.J. p 1092 note 43. 

74. Va.—Barrett v. Vaughan & Co., 
Bankers, 178 S.E. 64, 163 Va. 811. 

22 G J. p 1092 note 44. 

75s S.D.—^Kingsley v. Kempthome, 
235 N.W. 653, 58 S.D. 253. 

22 C.J. p 1092 note 45. 

7a Ark.—Oliver Const. Co. v. Union 
Trust Co., 284 S.W. 779, 171 Ark. 
482. 

Conn.—J. E. Smith & Co. v. Say, 129 
A. 538, 102 Conn. 558. 

22 C.J. p 1092 note 46. 

Negotiability 

Extrinsic evidence is not admissi¬ 
ble to Show whether an acceptance is 
negotiable or nonnegotlable.—Inter¬ 
national Finance Co. v. Northwestern 
Drug Co., D.C.Mlnn., 282 F. 920. 

77, Ind.—Stutsman v. Stutsman, 3 
Blackf. 231. 

Mont.—Burnett v. Burnett, 219 P. 

831, 68 Mont. 546. 

Bate left blank 

Where a note provided for inter¬ 
est, but the rate was left blank, the 
note could not be shown to be non- 
Interest-bearing.—^Burnett v. Bur¬ 
nett, supra. 

78, lowa.—Elgersma v. Sheldon 
J^at. Bank, 190 N.W. 138, 194 lowa 
676. 

22 aj. p 1091 note 38. 

73- Mo.—Calloway v. McKnight, 163 
S.W. 932, 180 Mo.App. 621. 

22 C.J. p 1091 note 35. 

80. Md.—^Dance v. Dance, 56 Md. 
433. 

Mo.—Kcehring v. Muemminghoff, €I 
Mo. 403, 21 Am.R. 402. 

81. Ark.—^Vinson v. Wooten, 259 S. 
W. 366, 163 Ark. 170. 

lowa.—Union Mortg. Co. v. Evans, 
205 N.W. 776, 200 lowa 1000. 
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it cannot be shown that it was intended that a bili 
or note should be paid in work,^^ jn r^al estate,*^ 
in debts of othcr pcrsons,^^ in g^oods.^5 or in de- 
prcciated or duplicate currcncy.®® Parol evidence 
is not admissible to show that anything other than 
lawful money was intended,or that “lawful mon- 
ey'’ means “lawful silver money.”®® 

Placc of payment. Under some authorities, parol 
evidence cannot be admitted to contradici a prom- 
issory note with respect to the place of pa 3 niient,®® 
although, as appears infra § 10Q3, collateral agree- 
ments as to the place of payment have been held 
admissible. Where the question of jurisdiction 
alone w'as involved, and the bank at which pay¬ 
ment was to be made was insiifficiently described, 
parol evidence was not admissible to show that a 
bank at the place where the action was brought was 
intended.^® 

Time for payment. It cannot be shown that the 
time for the payment of the obligation as agreed 
on by the parties is different from the date of ma- 
turity as appearing in the instruraent,®! or that 


32 C.J.S. 

there was an agreement at the time of making the 
note that it would be renewed at maturity,92 qj. 
might be paid off in installments;®® nor can the 
maker of a note show that the payee agreed, at the 
time of the making, not to bring suit for a specified 
time.®^ 

Indorsement without recourse. An indorser can¬ 
not show, as against a subsequent holder without 
notice, that his indorsement was intended to be 
without recourse and that he was not to be held 
liable,®® nor, conversely, can it be shown that one 
who indorsed “without recourse” was to be held 
liable notwithstanding such indorsement.®® 

§ 896. Bilis of Sale 

The great welght of authority places bllls of sale or 
sale notes within the parol evidence rule. 

The great weight of authority places bilis of sale 
or sale notes within the rule that parol or extrinsic 
evidence is inadmissible to vary, add to, contra- 
dict, or explain a written instrument.®^ On the 
other hand, it has also been held that a simple bili 


Okl.—^Adklns v. Morgan, 41 P.2d 835, 
837, 170 Okl. 616, citing OozpiLS 

Tenn.—Searcy v. Brandon, 68 S.W. 

2d 112, 167 Tenn. 218. 

22 C.X p 1094 note 57. 

Collateral agreements aee Infra § 
1003. 

Legal effect of instrument as to 
medium of payment see supra § 
855. 

Limitations and exceptlons as to me¬ 
dium of payment generally see in¬ 
fra § 984. 

88. Ala.—Grissom v. J. B. Coit & 
Co., 118 So. 580, 218 Ala. 336. 

Ind.—Louden v. Birt, 4 Ind. 566. 
Tenn.—Searcy v. Brandon, 68 S.W. 
2d 112, 113, 167 Tenn. 218, citing 
Ooxpiis Juxls. 

22 C.J. p 1095 note 58. 

Bola itmitad to axeentory agvea- 
maaLts 

General rule that parol evidence 
is inadmissible to show prior or con- 
temporaneous oral agrreement for 
payment of note in manner other 
than that specifled in instrument ap- 
plies to exeeutory and not to ex- 
ecuted parol agreements.—^Phillips v. 
Glllaspie, 171 So. 567, 186 La. 45, 
alflrming, App., 167 So. 242. 

83. Kan.—^Brown v. Pryor, 298 P. 
747, 133 Kan. 129. 

22 C.J. p 1095 note 59. 

84 . Ala.—^Murchie v. Cook, 1 Ala. 
41. 

85. Ark.—Harmon v. Harmon, 199 S. 
W. 553, 131 Ark. 601. 

22 C.J. p 1095 note 61. 


88. Tex,—Miller v. Lacy, 33 Tex. 
351. 

22 C.J. P 1095 note 62. 

87. Ark,—^Roane v. Green, 24 Ark. 

210 . 

22 CJ. p 1095 note 63. 

88- Conn.—^Alsop v, Goodwin, 1 
Root 196. 

88- Ala.—^Montgomery R. Co. v. 

Hurst, 9 Ala, 513. 

22 C.J. p 1096 note 72. 

80i lowa.—^Baily v. Birkhofer, 98 N. 

W. 694, 123 lowa 59, 

22 C.J. p 1096 note 78. 

81- U.S.—Lincoln Nat. Life Ins. Co. 
V. Bastian, C.C,A.W.Va., 31 F.2d 
859. 

Ala.—Jackson v. Sample, 173 So. 510, 
234 Ala. 75—^Ford v. Southern Mo¬ 
tor Co., 93 So. 902, 903, 203 Ala. 
170, quotlng Oozpns Jtirls. 

Cal.—^Nesbit v, MacDonald, 263 P. 
1007, 203 Cal. 219. 

Ga.—South Georgia Trust Co. v. 
CrandaJl, 170 S.S. 333, 47 Ga.App. 
328. 

Miss.—Cox V. Tlmlake, 163 So. 794, 
169 Miss. 568. 

Mo.—^Benson v. Harrison, 39 Mo. 303. 
Okl.—Wignall v. Montgomery, 49 P. 
2d 163, 173 Okl. 399—Nelson v. 
Sapulpa State Bank, 212 P. 309, 
88 Okl. 155. 

S.C.—^American Fertilizing Co. v. 
Brigman, 149 S.E. 105, 161 S.C. 
383. 

Tex.—Dibrell v. Central Nat. Bank, 
Civ.App., 293 S.W. 874, 877, quot- 
ing Oozpiis Jtuis. 

22 C.J. p 1095 note 88. 

Legral effect of Instrument as to 
time for payment see supra 5 853. 
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98. Ala.—^Ford v. Southern Motor 
Co., 93 So. 902, 903, 203 Ala. 170, 
quoting Oozpns Jnzls. 

22 C.J. p 1095 note 69. 

98. U.S.—Nalltzky v. Williams, N, 
J., 237 F. 802, 161 C.C.A. 44. 

94- 111.—Schroer v. Wessell, 89 111. 

113. 

22 C.J. p 1096 note 71. 

85. lowa.—Moore v, Altmyer, 202 
N.W. 214, 199 lowa 368. 

Minn.—Johnson Hardware Co. v. 
Kempf, 246 N.W. 663, 188 Minn. 
109. 

N.D.—^Parmers* Exch. State Bank of 
Sanger v. Iverson, 201 N.W. 509, 
51 N.D. 909. 

Okl.—^Allan v. Terrell, 269 P. 268, 
126 Okl. 251. 

Tex,—^Windham v. Creech, Civ.App., 
79 S.W.2d 631—Horton v. Bold- 
Ing, Civ.App., 67 S.W.2d 435, er¬ 
ror dismlssed—^Barger v. Brubak- 
er, Civ.App., 187 S.W. 1025. 

22 C.J. p 1094 note 51. 

96- Idaho.—^First Nat. Bank v. 

Stringfleld, 236 P. 897, 40 Idaho 
687—Payette Nat. Bank v. Ingard, 
200 P. 344, 84 Idaho 295. 

Or.—Smith v. Barner, 188 P. 216, 
95 Or. 486. 

22 C.J. p 1094 note 52. 

97- Arlz.—^Lee v. Standard Cernent 
Pipe Co., 103 P.2d 467, 468, 55 
Ariz. 463, quoting Oozpns Jnxls. 

N.J.—Crowley v. B. Homan Co., 130 
A. 372, 3 N.J.Misc. 968. 

N.C.—J. Goldnaan & Co. v. Crank, 
156 S.B. 919, 200 N.C. 384. 

22 C.J. p 1096 note 74. 
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32 C. J- S. 


of sale does not erabody the preliminary or essen- 
tial tcrms of a contract in such a way as to exclude 
narol cvidence.®^ These authorities are not neces- 
sarily conflicting, but may be explained by the dis- 
tinction that in so far as a bili of sale partakes of 
the nature of a receipt or is simply declaratory of 
a fact it may be explained or perhaps contradicted, 
but to the extent that it expresses the contract of 
the parties and defines their rights and liabilities, it 
is subject to the same rule as other written con- 
tracts and precludes the admission of parol or ex- 
trinsic evidence.^» 

Property included, The conclusive effect of a 
bili of sale extends to the statements therein as to 
the property included or the description thereof, 
and as to these matters the instrument cannot be 
contradicted or varied but the recital of a bili of 
sale as to the number of articles included therein 
and to be delivered pursuant thereto does not estop 
the purchaser to deny that he received that num- 
ber.2 

Title or interest conveyed. It is not permissible 
to show by parol or extrinsic evidence that the title 
or interest conveyed was other than that which ap- 
pears from the face of a bili of sale,^ or to vary the 
time of the vesting of title as shown thereby.-^ 
Thus, it has been held that a bili of sale cannot be 


shown to have been intended as a picdge or mort- 
gagL%5 at Icast as to innocent third persons,® al- 
though thcre is also authority for the contrary 
viewj particularly where no innocent third persons 
will be affected.* 

IVarrunty. It is stated as a general rule that a 
warranty cannot be engraftcd on a bili of sale by 
parol or extrinsic evidence,® and that a warranty 
contained in the bili cannot be varied or limitcd by 
such evidence;'^ but an implied warranty may be 
sustained by parol.ii or the implied warranty of ti¬ 
tle which results from the sale itself may be rebut- 
ted by such evidence; that is to say the vendor may 
overcome the legal presumption by proof that he did 
not warrant the title, for in such case he does not 
add to the terms expressed in writing but only re- 
buts a legal presumption not itself expressed in 
writing but arising from that w^hich is expressed.^® 

§ 897. Bonds 

The parol evidence rule applies to bonds. 

The exeeution of a bond merges all prior agree- 
ments or understandings with reference to the sub¬ 
ject matter, and the instrument is not subject to be 
varied or contradicted, as to either its terms or con- 
ditions, by parol or extrinsic evidence;^® and in 
the absence of fraud, accident, or mistake, the inter- 


Pxomlse of veiidee, embodied In a 
bili of sale, to pay a debt owed by 
the vendor to a third party cannot 
he varied by parol.—Germain v. 
Oreat Northern Lumber Co., 173 N. 
W. 667, 143 Minn. 311. 
sa. N.T.—Kass V. Horowltz, 184 N. 

T.S. 511, 113 Misc. 363. 

Wash.— Bertelson v. Arthur, 244 P. 

696, 138 Wash. 446. 

22 C.J. p 1096 note 7*5. 

90. Ariz.—Lee v. Standard Cernent 
Plpe Co., 103 P,2d 467, 768, 55^ 
Ariz. 463, quoting Coipus Juris. 

22 C.J. p 1096 note 76. 

1. Ariz.—^Lee v. Standard Cernent 
Plpe Co., supra, quotlngT Corpiu 
Jnila. 

Cal.—Seaboard Dairy Credit Corpo¬ 
ration V. Herman, 33 P.2d 1042, 
139 Cal.App. 320. 

N.J.—Crowley v. E. Homan Co., 130 
A. 372, 3 N.J.Misc. 968. 

22 C.J. p 1096 note 77. 

2. Cal.—Murdock v. Clarke, 24 P. 
272, 27 P. 276, 90 Cal. 427. 

3. lowa.—^Allen v. Bryson, 26 N.W. 
820, 67 lowa 591. 56 Am.R. 358. 

22 C.J. p 1096 note 79. 

4. Mass.—^Rennell v. Klmball, 5 Al- 
len 366. 

5. Me.—Grant v. Prost, 13 A. 881, 
80 Me. 202. 

32 C.J. p 1097 note 81. 


6. Mo.—State v. Koch, 40 Mo.App. 
635. 

Rights of third persons generally 
see supra § 864. 

7. Fla.—Smith v. Hope, 41 So. 69, 
61 Fla. 541. 

22 C.J. p 1097 note 83. 

& Mo.—King V. Greaves, 51 Mo. 
App. 534. 

9. Ala.—^Loegler v. C. V. Hili & Co., 
193 So. 120, 122, 238 Ala. 606, cit- 
ing Ooxpus Juzis. 

22 C.J. p 1097 note 85. 

Oral warranty as collateral agree- 
ment see infra § 1003. 

BiU of sale as stating perfoxmed 
parol oontraet 

The rule is otherwise where the 
bili of sale Is merely a statement 
in writing of the terms of a preSx- 
isting parol contract which has been 
fully performed and terminated.— 
Hughes V. State, 98 N.E. 339, 50 Ind. 
App. 617. 

la Minn.—Humphrey v. Merriam, 
49 N.W. 199, 46 Minn. 413. 

22 C.J. p 1097 note 86, 

11. Ky.—Miller v, Gaither, 3 Bush 
162. 

iQ- Cal.—^Johnson v. Powers, 3 P. 
626, 65 Cal. 179 —Miller v. Van 
Tassel, 24 Cal. 458. 

Rebutting presumption or inference 
generally see infra S 1015. 
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13. Fla.—Sewell v. Huffstetler, 93 
So. 162, 83 Fla. 629. 

Qa.—Stokes v. Humphrles, 111 S.E. 
36, 152 Ga. 621. 

Ky.—^Fidelity & Deposit Co. of 
Maryland v. Jones, 76 S.W.2d 1057, 
256 Ky. 181—Board of Council- 
men of City of Prankfort v. Board 
of Education of City of Frank- 
fort, 284 S.W. 1085, 215 Ky. 286. 
Minn.—School Dlst. No. 1 of Itasca 
County V. Security State Bank of 
Grand Rapids, 233 N.W^. 296, 181 
Mmn. 537. 

Pa.—^Fenton Storage Co. v, Femstein, 
195 A 176, 139 Pa,Super. 125. 

S,0.—Simon v. .ffitna Casualty & 
Surety Co., 148 S.E. 648, 662, 161 S. 
C. 44, quoting Corpus Juris. 

Tex.—^^tna Casualty & Surety Co. v. 
Parker RooMng Co., Clv.App., 43 
S.W.2d 1102, reversed on other 
grounds Parker Rooflng Co. v. j®t- 
na Casualty & Surety Co., Com. 
App., 55 S.W.2d 508. 

Va.—^Nottingham v. Farmers & Mer- 
chants Trust Bank, 196 S.E. 634, 
170 Va. 291. 

Wls.—Loveland v. Loyd, 227 N.TV. 

242, 200 Wis. 115. 

22 C.J. p 1097 note 89. 

“The rule is elementary that pa¬ 
rol proof is not admissible to con¬ 
tradici or vary the terms of a writ¬ 
ten instrument, and it is said in 
Coots v. Pamsworth, 28 N.W. 634, 



§ 898 


EVIDENCE 


pretation of a bond cannot be controlled by testi- 
mony dehors the instrument where the intention of 
the parties appears from its terms.^^ 

§ 898. Certificates of Stock 

A stock certificate considered together with a ehar- 
ter or resolutiori as a contract has been held not varfabl-e 
by paroi evidence. 

A certificate of stock considered together with a 
corporate charter or a resolution of directors as a 
contract has been held not subject to variation by 
paroi evidence,Howevcr, paroi evidence is ad- 
missible to show the real character of the transac- 
tion,^® and may be admitted where a stock certifi¬ 
cate is regarded as evidence of a fact or admission 
and not as an agreement.i^ 

§ 899. Charter Parties 

The paroi evidence rule applies to a charter party. 

Paroi evidence is not generally admissible to en- 
large or vary the terms of a charter party or in any 
way to contradict it.^* 


32 c.j.a 

§ 900. Collateral Security or Pledges 

A wrfting evidencing a deposit as a pledge or coi. 
lateral security Is wlthin the paroi evidence rule. 

A writing evidencing a deposit as a pledge or 
collateral security cannot be added to, contradicted, 
or varied by showing the nature of the transaction 
to be other than what appears by the face of the 
instrument,i9 and, conversely, where the law re¬ 
quires a pledge to be in writing paroi evidence is 
not admissible to show that writings which on their 
face are not pledges amount to such in fact.^o 

§ 901. Contracts 

With eertain exceptions, paroi or extrlnslc evidence is 
not admissible to vary the terms of a wrltten contract, 
for prior or contemporaneous negotiations are regarded 
as merged tl]«rein. 

The most usual application of the paroi evidence 
rule is with respect to contracts, as to which it is 
established that, with eertain exceptions, considered 
infra §§ 929-1015, such as fraud, accident, mistake, 
or ambiguity, paroi or extrinsic evidence is not ad¬ 
missible to vary, add to, modify, or contradict the 
terms or provisions of the written instrument,^! hy 


Sl Mlch. 497. that thls rule ‘should 
be rlgidly enforced in cases of bonds, 
if at ali/”—Brandt v. Vanderveen, 
182 K.W. 35, 41, 213 Midi. 1*21. 

Time of paymenLt 

Minn.—^Heider v. Hermann Sons Hali 
Ass’n, 243 N.W. 699, 186 Minn. 
494. 

22 C.J. P 1097 note 89 [b] (4). 
SelaAloiuhlp betwesoa, oodhU^ors 
Holder of bond cannot assert that 
relation of princlpal and surety ex- 
ista as between codbligrors who 
sigrned as prlncipals on a bond.— 
Klorman v. Westcliff Co., 170 A. 251, 
12 N.J.Mlsc. 266. 

14. Pa.—^Ph<finix Mill Co. v. Kresge, 
98 A, 772. 254 Pa. 36—New Hol- 
land Dairies v. Regent Dairy Prod¬ 
ucts Corporation. 174 A. 664, 1X5 
Pa.Super. 87. 

IB. Md.—James F. Powers Foundry 
Co. v. Miller, 171 A. 842, 166 Md. 
590. 

N.T.—Snyder v. Lindsey, 62 N.B. 
692, 157 N.T. 616, afflrmlng 3« N.Y. 
S. 1037, 92 Hun 432. 

161. Mo.—^Wild v. Western Union 
Bldg. & Loan Ass*n, 60 Mo.App. 
200 . 

Real character of transaction gen- 
erally see infra 5 1015. 

17- U.S.—Brick v. Brick, D.C„ 98 U. 

S. 614, 26 L.Ed. 366. 

Writings not contractual generally 
see Infra § 928. 

15. U.S.—^U. S. Gypsum Transp. Co, 
V. Dampsklbs Aktieselskabet Kar- 
moy, C.C.A.N.T., 54 P.2d 1086. af- 
nrming, D.a, 48 P.2d 376—The Ad- 


dison E. Bullard, Fla., 258 P. 180, 
169 C.C.A. 248, affirming, D.C, 252 
F. 241—Matthias v. Beeche, D.C. 
N.T., 111 P. 940—The Oregon v. 
Pittsburgh & Li. A. Iron Co., Ohio, 
55 P. 666, 5 C.CA. 229—Sorenson 
V, Keyser, Miss., 51 F. 30, 2 C.C.A. 
92, reversed on other grounds 52 
P. 163, 2 C.C.A. 650—Barclay v. 
Holme, N.Y., 2 P.Cas.No.974, 17 

Betts, D.C., MS. 1. 

S.C.—^Bulow V. Goddard, 10 S.C.L. 45, 
9 Am.D. 663. 

22 C.J. p 1098 note 93. 

19. Ga.—Deen v. Bank of Hazle- 
hurst, 147 S.E. 909, 39 Ga.App. 633. 

Mo.—Interurban Construction Co. v. 

Hayes, 89 S.W. 927, 191 Mo. 248. 
Tex.—Citizens Industrial Bank of 
Austin V, Oppenheim, Civ.App., 92 
S.W.2d 312, error dismissed. 

22 C.J. p 1098 note 94. 

That transactloiL amounts to sale 
cannot be shown by paroi.—^Kosatzky 

V. Robinson, 230 N.Y.S. 480, 132 Misc. 
819—22 C.J. p 1098 note 94 [a]. 

20. La.—^De Blois v. Reiss, 32 La. 
Ann. 586. 

W. Va,—Mineral Ridge Mfg. Co. v. 
Smith, 91 S.E. 817. 79 W.Va. 736. 

21. U.S.—^Fisher v. Underwriters et 
Liloyd's Dondon, C.C.A.I11., 116 F. 
2d 641—Obartuch v. Security Mut. 
Life Ins. Co., aC.A.Ill.. 114 F.2d 
873, certiorari denied 61 S.Ct. 730, 
312 U.S. 696, 85 L.Bd. 1131, re- 
hearing denied 61 S.Ct, 824, 312 U. 
S, 716, 85 L.Ed. 1146—Cincinnati 
Underwriters Agency Co. v. Thom- 
as J. Emery Memorlal, C:C.A.Ohio, 
88 F.2d 606, certiorari denied 
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Thomas J. Emery Memorial v. 
Cincinnati Underwriters Agency 
Co., 58 S.Ct. 14, 302 U.S. 696, 82 
L.Ed. 637—^Wells Fargo Bank & 
Union Trust Co. v. MoDuffle, C.C. 
A.Cal., 71 P.2d 720, certiorari de¬ 
nied McDufhe V. Wells Fargo Bank 
& Union Trust Co., 65 S.Ct. 346, 
293 U.S. 626, 79 L.Ed. 713—Dlck- 
inson Tire & Machine Co. v. Dick- 
inson, C.C.A.N.Y., 29 F.2d 493— 
Summit Coal Co. v. Southern Cot- 
ton Oil Co., C.C.A.Ala., 24 P.2d 
48—Gammon v. Howard W. Scott, 
Inc., C.C..A.Va., 16 f^.2d 902—^Ros- 
enberg Bros. & Co. v. U. S. Ship- 
plng Board Emergency Pleet Cor¬ 
poration, D.aCal., 7 P.2d 893, af- 
firmed, C.C.A., 12 P,2d 721, cer¬ 
tiorari grajited 47 S.Ct. 237, 273 
U.S. 682, 71 L.Ed. 838, reversed 
on other grounds, 48 S.Ct. 256, 276 
U.S. 202, 72 L.Ed. 531—^Prenzer v. 
Prenzer, C.C.A.Neb., 2 P.2d 218, 
certiorari denied 46 S.CL 101, 269 
U.S. 674, 70 L.Ed, 419—The Val- 
mar, D.C.Pa., 38 P.Supp. 618—Cor- 
bett V. Winston Elkhorn Coal Co., 
C.C.A.Ky., 296 F. 677—Hess v. 
Couzinie, C.C.A.N.Y., 296 F. 858— 
The Coca-Cola Bottling Co. v. The 
Coca-Cola Co., D.C.Del., 269 P. 796 
—^American Guaranty Co. v. Amer¬ 
ican Fldellty Co., C.C.A.Ohio, 26Q 
P. 897, certiorari denied 40 S.Ct. 
180, 251 U.S, 669, 64 L.Ed. 414— 
Hazen Mfg. Co. v. Wareham, Mlch., 
242 P. 642, 166 C.C.A. 332—Bal- 
timore Refrigerating & Heating 
Co., Md., 162 F. 117, 89 C.C.A. 117, 
certiorari denied 29 S.Ct. 685, 212 
U.S. 677, 53 L.Ed. 658—Carden v. 
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showing the intentions of the parties, or their real j agreemcnt with reference to the subject matter, to 


U S., 87 CtCl. 189—Cooper v. U. 
s’ 84’ct.Cl. 436. 

Alft.— Griffln V. Tatum Chevrolet Co.. 
166 So. 49, 231 Ala. 534—Liles v 
Cox, 110 So. 716. 215 Ala. 327— 
Brown v. Scheuer, Wise & Co., 97 
So 60, 210 Ala. 47—Bozeman v. J. 
B. Coit Co., 96 So. 688, 19 Ala.App. 
126. 

Alaska,— Grigsby v. Dlckinson, 7 
Alaska 457. 

Ariz— Dover Copper Mining Co. v. 
Doenges, 12 P.2d 288, 40 Ariz. 349 
—Chandler Improvement Co. v. 
Andersen, 7 P.2d 265, 39 Ariz. 426 
—Sonora Bank & Trust Co. v. 
Compania Agricola dei Rio Mayo, 
S. A.. 185 P. 638, 21 Ariz. 77. 

Ark—Ferguson v. C. H. Triplett Co., 
134 S.W.2d 638, 199 Ark. 646— 

Fage V. Oates, 109 S,W.2d 661, 194 
Ark. 809—Dodson v. Wade, 101 S. 
W.2d 182, 193 Ark. 634—Jordan v. 
Winooski Sav. Bank, 68 S.W.2d 
942, 187 Ark. 212—^New Home 

Sewing Mach. Co. v. Westmore- 
land, 88 S.W.2d 314, 183 Ark. 769 

_Love V. Couch, 28 S.W.2d 1067, 

181 Ark. 994—^Almand v. Alex¬ 
ander, 23 S.W.2d 611, 180 Ark. 947 

_Ogletree v. Smith, 3 S.W.2d 683, 

176 Ark. 697—^Wilson v. Nugent, 
299 S.W. 18, 174 Ark. 1115—^Ameri¬ 
can Southern Trust Co. v. McKee, 
293 S.W. 60, 173 Ark. 147—^Texas 
Co. V. Snow, 291 S.W. 826, 172 Ark. 
1128—^Richards v. Billingslea, 282 
S.W. 986, 170 Ark. 1100—^Brown 
& Hackney v. Daubs, 213 S.W. 4, 
139 Ark. 53. 

Cal.—Shivers v. Liberty Building- 
Loan Ass'n, 106 P.2d 4, prior opin- 
ion, App., 101 P.2d 493—^Ferguson 
V. Koch, 268 P. 342, 204 Cal. 342, 
68 AL.R. 1176—^Parlgian v. Citi- 
zens Nat Trust & Savings Bank 
of Los Angeles, App., 110 P.2d 117 
—First Bond & Mortgage Co. of 
Olendale v. Malouf, 98 P.2d 824, 
37 Cal.App.2d 74—^Kohl v. Lytle 
Creek Water & Improvement Co., 
76 P.2d 71, 24 Cal.App.2d 363— 
Columbia Casualty Co. v. Lewls, 
67 P.2d 1010, 14 Cal.App.2d 64— 
Califomia Jewelry Co. v. Provi¬ 
dent Loan Ass'n, 45 P.2d 271, 6 
Cal.App.2d 606—Koeberle v. Hotch- 
kiss, 40 P.2d 911, 4 Cal.App.2d 262 
—Russell v, 'Stlllwell, 288 P. 785, 
106 CaLApp. 88—^Regalia v. Mari¬ 
ani, 279 P. 466, 100 Cal.App. 1— 
Brandenstein v. Jackling, 278 P. 
880, 99 Cal-App. 438—Inner Shoe 
Tire Co. v. Tondro, 267 P. 211, 83 
Cal.App. 689—Gilde v. Schuster, 
267 P. 121, 83 Cal-App. 537—Great- 
house V. Daleno, 206 P. 1019, 67 
Cal.App. 187. 

Colo.—Brennan v. Monson, 60 P.2d 
634, 97 Celo. 448—Thompson v. 
Sweet 17 F.2d 308, 91 Colo. 662— 
Stroup V. Pearce, 288 P. 627, 87 
Colo. 436—Shearer v. Shearer, 269 
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P. 19, 84 Colo. 234—Hi<‘knnan-Lun- 
beck Grocery Co. v. Hag^r, 227 V 
829, 75 Colo. 5,*>4—^.Vntr-ro & Lost 
Park Reaervoir Co. v. Lowe, 191 
P. 945, 69 Colo. 409. 

Del.—Arthur Jordan Piano Co. v. 
Lewis, 154 A 467, 4 W.W.Harr. 
434. 

Fla.—^Knabb v. Reconstruction Pl- 
nance Corporation. 197 So. 707— 
Prescott V. Mutual Ben. Health & 
Accident Ass’n. 183 So. 311. 1.33 
Fla. 610, 119 A.L.R. 625—W. T. 
Rawleigh Co. v. Langford, 173 So. 
339, 128 Pia. 663—Superviaora, 

Inc., V. Arcadia Citrus Growera' 
Ass*n, 135 So. 296. 101 Pia. 804— 
Bryan v. St Andrews Bay Com- 
munity Hotel Corporation. 126 So. 
142, 99 Pia- 132, followed in Sud- 
duth V. St. Andrews Bay Com- 
munity Hotel Corporation, 126 So. 
302, 99 Fla. 151. 

Ga.—^Holloway v. Brown. 165 S.E. 
917, 171 Ga. 481—^Renfroe v. Al- 
den, 137 S.R 831, 164 Ga. 77— 
Roberts v. Investors* Sav. Co., 113 
S.H. 398, 154 Ga. 45—-Long v, Cash. 
189 S.E. 73, 54 Ga.App. 764—Eavea 
V. Georgian Co., 169 S.B. 519, 47 
Ga.App. 37—^Ramsey-Pender Motor 
Co. V. Chapman, 168 S.R 92, 46 
Ga.App. 385—Maeon Baseball 
Ass’n V. Pennington, 166 S.R 35, 
46 Ga.App. 611—North Georgia 
Lumber Co. v. Lawson. 150 S.R 
866, 40 Ga.App. 680—^Boston Ins. 
Co, V. H. B. Burch & Bros., 160 
S.R 468, 40 Ga.App. 517—^Flood v. 
Empire Inv. Co., 133 S.E. 60, 36 
Ga.App. 266—^Long v. Farmers' 
Hardware Co., 110 S.R 422, 27 Ga. 
App. 659—^West v. Hili & Adanas, 
99 S.R 165, 23 Ga.App. 636—Fort- 
son V. Strickland, 99 S.E. 147, 23 
Ga.App, 607. 

Idaho.—^Larsen v. Buys, 292 P. 239, 
49 Idaho 616—Milner v. Barl Pruit 
Co. of Northwest, 232 P. 681, 584, 
40 Idaho 339, quoting Cozpns Jiuls 
—^Davis V. Idaho Minerals Co., 231 
P. 712, 40 Idaho 64—^Hurt v. Monu- 
mental Mercury Mining Co., 206 
P. 184, 35 Idaho 295. 

111.—^Daytona Gables Development 
Co. V. Glen Plora Inv. Co., 178 N.E. 
107, 345 111. 371—Sterling-Midland 
Coal Co. V. Great^Lakes Coal & 
Coke Co., 165 N.R 793, 334 111. 281 
—Kopprasch v. Satter, 162 N.B. 
141, 331 111. 126—Schweikhardt v. 
Chessen, 161 N.R 118, 329 111. 637 
—Sheets v. Securlty First Mortg. 
Co., 12 N.B.2d 324, 293 Ill.App. 222 
—Reynolds v. First Nat. Bank, 279 
IlLApp. 581, 600—^Bnindage v. 
Gottschalk. 265 Ill-App. 260—Sel- 
by V. Village of Winfleld, 265 III. 
App. 67—^Lindsey v. Rosen, 255 111. 
App. 21, conformlng to directions 
167 N.R 89, 335 IlL 402—Schmidt 
v. Schmidt 253 IlLApp. 614—Har- 
mony Cafeteria Co. v. Intemation- 
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al Supply Co., 249 Tll.App, 632— 
Victor V. Warner, 24S IlLApp. 35— 
f.Siwl^s V. Morris & Co., 242 IlL 
App. r>4<s, aflflrmed 161 N.R 150, 
111. 11—Cnited Rumanian Meat 
Market & Grocery Co, v. Abmm- 
sun, 218 IlLApp. 577. 

Ind,—Tribune Co. v. Red Ball Trans¬ 
it Co., 151 N.R 3SR. 84 Ind.App. 
666, rehearlng denied 151 N.B. 836, 
84 Ind. App. 666—Foulkea Con- 
tracting Co. v. U. S. Fidelity & 
Guaranty Co., 130 N.E. 831, 76 Ind. 
App. .R93. 

lowa.—Kruse v. Wickham, 292 N.W\ 
515—Walker v. Todd, 280 N.W. 
512, 225 lowa 276—Burrler v. 

Shenff, 223 N.W. 395, 207 low^a 
692—Heard v. Nancolas, 175 N.W’. 
13, 187 lowa 1045—Plano Mfg. Co. 
v. Eich, 97 N.W. 1106. 

Kan.—J. R. Watkms Co. v. Waldo, 
230 P. 1051, 117 Kan. 250—Parm- 
ers' & Bankers' Life Ins. Co. v. 
Whitney, 182 P. 645. 105 Kan. 237. 

Ky.—Cumnock-Reed Co. v. Lewis, 
128 S.W.2d 926, 278 Ky. 496— 

Ford v. Coles, 128 S.W.2d 609. 27S 
Ky. 131—Johnson v. Stumbo, 126 
S.W.2d 165, 277 Ky. 301—Phipps 
V. Prances, 101 S.W.2d 924, 267 
Ky. 203—Akins v. City of Coving- 
ton, 97 S.W.2d 588, 265 Ky. 740— 
Our Home Life Ins. Co. v. Butch, 
47 S.W.2d 714, 242 Ky. 766—Apple 
v. McCullough, 38 S.W.2d 965, 239 
Ky. 74—Goodin v. Page, 29 S.W.2d 
581, 235 Ky. 64—Treas v. Bank of 
Marshall County. 28 S.W.2d 43, 234 
Ky. 376—L. C. Powers & Sons v. 
J. E. Brogdon Sheet Metal 'Works, 
21 S.W.2d 131, 231 Ky. 103—Boone, 
Foreman & Lackey v. Halteman & 
Cave Ins. Agency, 11 S.W.2d 973, 
226 Ky. 839—J. B. Coit Co. v. Mo- 
ran, 11 S.W.2d 147, 228 Ky. 479— 
J. B, Coit Co. V. Brown, 6 S.W.2d 
473, 224 Ky. 438—Goldstein v. Mc¬ 
Donald, 3 S.W.2d 200, 223 Ky. 161 
—Tumer Elkhom Coal Co. v. 
Smith, 291 S.W. 716, 218 Ky. 503— 
J. B. Coit & Co. V. Clay, 288 S.W. 
745, 216 Ky. 782—Sanders v. Wen- 
der, 266 S.W. 939, 205 Ky. 422. 

La.—^Reconstruction Finance Corpo¬ 
ration V. Holloway, 186 So. 35, 191 
La. 583—Shannon v. Shannon, 177 
So. 676, 188 La. 588—Goldsmith v. 
Parsons, 161 So. 175, 182 La. 122, 
remandlng case, App., 156 So. 822, 
reinstating 154 So. 6$, affirmed 161 
So. 879—J. A. Pay & Bgan Co. v. 
Roseland Box Co., 128 So. 649, 170 
La. 602—Garland v. Dimltry, 119 
So. 42, 167 La. 262—CommerciaI 
Germania Trust & Savmgs Bank 
V. White, 81 So. 753, 145 La. 64— 
Succession of Rouse, 80 So. 229, 
144 La. 143—^Kentwood Bank v. 
Darouse, App., 141 So. 478—Dun- 
can Steele, Inc. v. Labatt, App., 
ISO So. 841, citing Corpus Juris— 
Higgins Mfg- Co. v. A. S. Spiess 
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sale» Co., 120 So. 496, 9 lA.App. 
403—Pederal Sifcn System v. Ama- 
vet. 7 La.App. 6S0—McWilliams v. 
Mathes, 3 l>a.App. 283—Harvey v. 
Mouncov, 3 L»a.App. 231—J. B. 
Oolt Co. V, Blackwell^ 2 l»a.App. 
523. 

Me.—Baasett v. Breen, 107 A. 832, 
118 Me. 279. 

Md.—Crothera v. Xational Bank of 
Chesapeake City, 149 A. 270, 158 
Md. 5S7—Kvedera v. Mondravit- 
sky, 125 A. 501, 145 Md. 260. 
Mass.—^Eastern Advertisingr Co. v. 
Standard Xut Co., 162 X.B. 339, 
261 Mass. 238—^Xelson v. Hamlln, 
155 N.E. 18, 258 Mass. 331—Butler 

V. Prussian, 147 N.E. 892, 252 

Mass. 265. 

Mich.—Paul V. TJniversity Motor 
Sales Co., 278 N-W. 714, 283 Mich. 
687—Johnson v. Douglas, 274 N.W. 
780, 281 Mich. 247—Wild v. Wild, 
254 N.W. 208, 266 Mich. 670— 
National Cash Begister Co. v. Ver- 
brugge, 248 N.W. 608, 263 Mich. 
243—Donaldson v. Hull, 242 N.W. 
732. 258 Mich. 388—Wasyluk v. 
Lubienskl, 222 N.W. 145, 244 Mich. 
695—Taylor v, Goldsmith, 200 N. 

W. 254, 228 Mich. 259—Waller v. 
Sloan, 196 N.W. 347, 226 Mich. 600 
—Rlchard v. Lee, 171 N.W. 382, 
205 Mich. 92. 

Mlnn.—Osterberg v. Section 30 De- 
velopment Co., 200 N.W. 738, 160 
Minn. 497. 

Miss.—Taylor v, C. I. T. Corporation, 
191 So. 60, 187 Miss. 581—^Fomea 
r. Goodyear Tellow Pine Co„ 178 
So. 914, 181 Miss. 6(^—Welch v. 
Gant 138 So. 585, 161 Miss. 867— 
Stirling v. Logue, 123 So. 825, 154 
Miss. 812—^Kendiick v, Robertson, 
111 So. 99, 145 Miss, 585—Maas v. 
Sisters of Mercy of Vicksburg, 99 
So. 468, 135 Miss. 505. 

Mo.—Johnson v. Schuchardt, 63 S.W. 
2d 17, 333 Mo. 781, 89 A.L.R. 914 
—J. B. Coit Co. V. Gregor, 44 S.W. 
2d 2, 328 Mo. 1216, reversing, App., 
11 S.W.2d 1098—^Employers' In¬ 
demni ty Corporation v. Garrett, 38 
S.W.2d 1049, 327 Mo. 874—Rogers 
V. Premder, 261 S.W. 106—Nation¬ 
al Theatre Supply Co. v. Rigney, 
App., 130 S.W.2d 258—^Meyer v. 
Weber, 109 S.W.2d 702, 233 Mo. 
App. 832—Charles A. Liemke Co. 
V. Krekeler Grocer Co., 95 S.W.2d 
820. 231 Mo.App. 169—Wind v. 

Bank of Maplewood & Trust Co., 
App., 68 S.W.2d 332—Voight v. 
Blanton Co., App., 46 S.W.2d 927— 
Hellrung v. Vlvlano, App., 7 S.W. 
2d 288—ShalEner v. Moore Shoe 
Co., App., 3 S.W.2d 263—Samuel 
Haas Trimmed Hat Co. v. Service 
Ass*n, 297 S.W, 129, 222 hlo.App. 
307—J. B. Coit Co. V. Parmer, 
App., 286 S.W. 399—Gentner v. 
Jol^son, App., 270 S.W. 442— 
Gimbel Bros. v. Mitchell, 219 S.W. 
676, 203 Mo.App. 610—Humana 

Co. v. Hughes, App., 213 S.W. 616. 


,Mont.—Union Electric Co. v. Lovel' 
Livestock Co.. 54 P.2d 112, 10' 

Mont. 450—Linn v. Prench, 33 P 
2d 1002, 97 Mont. 292—Peterson v 
Nelson, 252 P. 368. 77 Mont. 539— 
Webber v. Killorn, 212 P. 862. 66 
Mont. 130—Read v. Lewis anc 
Clark County, 178 P. 177, 55 Mont. 
412. 

Neb.—^Pldelity & Deposit Co. v. Lap- 
idus, 2S6 N.W. 386, 136 Neb. 473— 
Seminole Bond & Mortgage Co. v. 
Investors' Realty Co., 254 N.W. 
732, 127 Neb. 193—Atlas Refinlng 
Corporation v. Vaughan, 195 N.W. 
123, 110 Neb. 753—Leypoldt & 

Wickstrom v. Alderman, 182 N.W. 
1016, 106 Neb. 131. 

Nev.—Chiquita Mining Co. v. Pair- 
banks, Morse & Co., 104 P.2d 191. 

N.H.—^Prince v. Granite State Pire 
Ins. Co., 164 A. 766, 86 N.H. 160. 

N.J.—Cllfton Trust Co. v. Windsor 
Mfg. Co., 18 A.2d 35, 125 N.J.Law 
619—Meserve v. Traverso, 197 A. 
54, 119 N.J.Law 566, affirming 192 
A. 835, 15 N.J.Misc. 654—Superior 
Pinance Corporation v. McCrane, 
174 A. 659. 113 N.J.Law 501—Perth 
Amboy Nat Bank v. Mahler, 164 
A. 284, 110 N.J.Law 228—Lowns v. 
Jersey Central Power & Llght Co., 
174 A. 887, 117 N.J.Eq. 138, affirm¬ 
ing 170 A. 835, 115 N.J.Bq. 348— 
Puchs V. Heine, 128 A, 680, 97 N. 
J.Bq. 548—^American Photo Player 
Co. V. Harriet Amusement Co., 129 
A, 182, 3 N.J.Misc. 568. 

N.M.—^Featherstone v. Walker, 88 P. 
2d 271, 43 N.M. 181—Pranciscan 
Hotel Co. V. Albuquerque Hotel 
Co„ 24 P.2d 718, 37 NM. 466— 
Prentice v. Cain, 202 P. 121, 27 N 
M. 368. 

NY.—^Hutchlson v. Ross, 187 NE. 
66, 262 NY. 381, 89 A.L.R. 1007, 
affirming Ross v. Ross, 253 NY.S. 
871, 233 App.Div. 626, reversing 
243 NY.S. 418, 137 Misc. 795, af- 
drmed Hutchlson v. Ross, 253 N 
Y.S. 889, 233 App.Div. 616, and 
reargument denied 188 NB. 102, 
262 NY. 643, 89 A.L.R. 1023—Hel- 
ler V. Pope, 164 NE. 881, 250 NY. 
132, affirming 226 NY.S. 828, 222 
App.Div. 738—^Rupert v. Singhi, 
163 NE. 33, 243 NY. 166, revers¬ 
ing 214 NY.S. 912, 216 App.Div. 
737—^Newburgrer v. American Sure- 
ty Co., 161 NE, 155, 242 NY. 134, 
reversing 209 NY.S. 886, 214 App. 
Div. 712—^Electric Equipment Cor¬ 
poration V. Deleo Appliance Cor¬ 
poration, 297 NY.S. 498, 262 App. 
Div. 1—^William H. Waters Inc. v. 
March, 269 NY.S. 420, 240 App. 
Div. 120—^New Amsterdam Casual- 
ty Co. V. Parsons, 220 NY.S. 340, 
219 App.Div. 486— W, G. Corneli 
Co. V. McKlever, 211 NY.S. 488, 
214 App.Div. 738—Weiss v. Brown, 
194 NY.S. 441, 201 App.Div. 660 
—^Hechinger v. Ulacia, 186 NY.S. 
323, 194 App.Div. 330—Robertson 
V. Schoonmaker, 285 NY.S. 204, 
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158 Misc. 6*27—Gullckson v. SegllQ 
Const Co., 273 NY.S. 908, 152 
Misc. 624—^Zaidens v. Salter, 264 
NY.S. 603, 142 Misc. 439—Mer- 
chants* Nat. Bank of Plattsburgh 
V. R. Prescott & Son, 249 N.Y.a 
6, 139 Misc. 603, afflrmed 257 NY.S. 
900, 235 App.Div. 878, reargument 
denied 258 NY.S. 1016, 236 App. 
Div. 764—Alexander v. United 
Fruit Co., 226 NY.S. 113, 131 Misc. 
41—^Johnson v. State, 176 NY.S. 
234, 104 Misc. 201, affirmed 176 jq* 
Y.S. 784, 188 App.Div. 33—Lowber 
V. Le Roy, 4 NY.Super. 202. 

NC. —Oliver v. Hecht, 177 S.E. 39g 
207 NC. 481—Kindler v. Wachovia 
Bank & Trust Co., 167 S.E. 8li, 
204 NC. 198—Miller v. Farmers’ 
Federation, 134 S.B. 407, 192 NC. 
144—^Western Carolina Lumher Co. 
V. Sturgill, 130 S.B. 845, 190 N.c! 
776—Garland v. Llnvllle Improye- 
ment Co., 116 S.E. 164, 184 N.C 
551. 

ND. —^Allgood V. National Life Ins. 
Co., 240 NW. 874, 6l ND. 763— 
StaJr V. Hibbs. 204 NW. 621, 52 N. 
D. 910. 

Ohlo.—Blosser v. Enderlin, 148 N.E. 
393, 113 Ohlo St. 121—Commercial 
Credit Co. v. Bishop, 170 N.E. 668, 
34 Ohio App. 217—Norfolk &Ches- 
apeake Coal Co. v. John, 18 Ohlo 
App. 512. 

Okl.—^L. B. Price Mercantile Co. v. 
Jones, 73 P.2d 1160, 181 Okl. 369— 
Atlas Life Ins. Co. v. Spitler, 63 
P.2d 82, 178 Okl. 537—Vance v. 
Commercial Credit Co., 55 P,2d 
1016, 176 Okl. 343—Badgett v. Ok- 
lahoma Life Ins. Co., 64 P.2d 1069, 
176 Okl. 86—Seal Oil Co. v. Rob- 
erson, 61 P.2d 801, 176 Okl. 140— 
Mid-West Chevrolet Corporation v. 
Noah, 48 P.2d 283, 173 Okl. 198— 
McKee v. Columbus Mut. Life Ins. 
Co. of Columbus, Ohio, 42 P.2d 831, 
172 Okl. 250—^Druggists' Mut Fire 
Ins. Co. of lowa v. Shaw, 41 P.2d 
69. 170 Okl. 610—City of Hobart 
V. Dailey, 39 P.2d 44, 170 Okl. 107 
—Yeager v. Jackson, 19 P.2d 970, 
162 Okl. 207—Golden v. Golden, 8 
P.2d 42, 165 Okl. 10—^Foster v. 
Atlas Life Ins. Co., 6 P.2d 805, 
164 Okl. 30—^First Nat Bank v. 
Gum, 293 P. 188, 146 Okl. 53—An- 
this V. Wheeler, 278 P. 1081, 136 
Okl. 199—Barnhart v. Rlchardson, 
272 P. 418, 134 Okl. 19—Guess v. 
Miner, 266 P. 633, 130 Okl. 93—Al- 
lan V. Terrell, 259 P. 268, 126 Okl. 
261—^First State Bank of Harts- 
home V. Southwest Nat. Bank of 
Oklahoma City, 267 P. 382, 127 
Okl. 10—Smith v. First Nat. Bank, 
246 P. 653, 114 Okl. 293—Commer¬ 
cial Nat. Bank of Muskogee v. 
Ahrens, 245 P. 667, 117 Okl. 65— 
J. B. Coit Co. V. Thompson, 242 P. 
1030, 114 Okl. 61—Roth v. Roach, 
242 P. 201, 116 Okl. 199—Mitchell 
V. Williamson Motor Co., 235 P. 
549, 108 OkL 246—Stratton v. Shaf* 
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fer Oil & Refinlng Co., 228 P. 772, 
103 Okl. 28—Outcauit Advertising 
Co. V. Waurika Nat Bank, 227 P. 
144, 100 Okl. 96—Vlrglnia-Califor- 
nia Gasoline Co. v. Jordan, 224 P. 
325 92 Okl. 148—^Purdy v. Mlller 
Hunter Co., 221 P. 490, 94 Okl. 209 

_^McGraw v. Hildebrant, 214 P. 

688, 89 Okl, 140—Delk v. City Nat. 
Bank of Duncan, 205 P. 753, S5 
Okl. 238—^Vaughn v. Smith, 195 P. 
754, 80 Okl. 244—Romans v. Shan- 
non, 196 P. 298, 80 Okl. 199—Gar- 
ber V. Hauser, 185 P. 436, 76 Okl. 
292. 

Or._Thorne v. Bdwards, 34 P.2d 640, 

147 Or. 443—Massachusetts Pro- 
tectlve Ass’n v. Palmer, 18 P.2d 
585, 141 Or. 688—Johns-Manville 
Corporation v. Heckart, 277 P. 821, 
129 Or. 505—Kiffht v. Orchard- 
Hays, 275 P. 682, 128 Or. 668—^Hy- 
land V. Oregon Agr. Co., 225 P. 
728, 111 Or. 212. 

Pa.—Chanin v. J. B. Liebman & Co., 
20 A2d 208, 341 Pa. 552—Dahath 
Electric Co. v. Suburban Electric 
Development Co., 2 A.2d 765, 332 
Pa. 129—Germantown Trust Co. v. 
Emhardt, 184 A. 457, 321 Pa. 561, 
followed 184 A. 460, 321 Pa. 667— 
Tomlinson v. Wilson, 164 A. 721, 
310 Pa. 41—^Emmons v. McCreery, 
160 A 722, 307 Pa. 62—^Russell v. 
Slckles, 160 A 610, 306 Pa. 586— 
Humphrey v. Brown, 139 A 606, 
29l Pa. 53—Seitzinger v. Ridgway, 
4 Watts & S. 472—Atlas Bolt & 
Screw Co. v. Komins, 10 A2d 871, 
138 Pa.Super. 474—^East Coaat Pi- 
nance Corporation v. Lilnck, 159 A 
468, 104 Pa.Super. 618—Sterling 
Bnglneering & Manufacturing Cor¬ 
poration V. Jennings, 101 Pa. Super. 
291—Smith v. Holmwood, 87 Pa.Su- 
per. 100—Murphy v. Pinney, 86 Pa, 
Super. 458—Salicone v. Peterson 
Motors Inc., 82 Pa.Super. 153— 
First Nat. Bank of Pittston v. 
Cawley, 20 Pa.Dlst & Co. 207, 28 
Luz.Leg.Reg. 43—^Roth Downs Mfg. 
Co. V. Profy, 16 Pa.Dist. & Co. 138 
—Pollow V. Henry L. Doherty & 
Co., 14 Pa.Dist & Co. 293—Stein- 
inger v. Spaid, 12 Pa.Dist. & Co. 
782—^National Fire-Prooflng Co. v. 

B. P. Foulk & Bro., 6 Pa.Dist. & 
Co. 780, 39 Lanc.Li.Rev. 293—^Law- 
rence Leather Co. v. Ullman Hide 
& Leather Co., 32 Berks Co.L.J. 143 
—Guth V. Raymond, 19 Leh.Co.Li.J. 
126—Fish V. Regula, 33 Liuz.Lieg. 
Reg. 249—Goodrich Co. v. LitwaJk, 
8 Sch.Reg. 100. 

R. L—W. Flint Motor Sales Co. 
V. Crofton, 171 A. 236, 237, 54 R 
I. 160, citing Corpus Juris—^Kuzoi- 
an V. Jaffa, 161 A. 130, 52 R.I. 867 
—Robert Forsyth & Son v. Tanen- 
baum, 161 A 112. 

S. C.—^Able V. Equltable Life Assur. 
Soc. of U. S., 195 S.B. 662, 186 S. 

C. 381—John T. Stanley Co. v. 
Kaufman, 171 S.E. 32, 170 S.C. 521 
—^Liquid Carbonic Co. v. Coclin, 


169 SE. 461, 161 S.C. 40—Williams 
V. Barringer, 158 S.E. 735—iVm- 
tinental Jewelry Co. v. Kt^rhula», 
134 S.E, 505. 136 S.C. 496—J. B. 
Coit Co. V. Britt. 123 S.B. ^45, 129 
S.C. 226—Guimarin v. Southern 
Life & Trust Co., 90 S.E. 319, 105 
S.C. 37. 

S-D.—Thompson v. Dakota Independ- 
ent Oil Co., 288 N.W. 14S—Stoefen 
V. Brooks, 287 N.W. 330, 66 S.D. 
5S7—Midway Parmers' Warehouae 
Co. V. Poley. 213 N.W. 507, 51 S. 

D. 288—Parmers' Elevator Co. of 
Colton V. Swier, 210 N.W. 671, 50 
S.D. 436. 

Tenn.—Thompson v. Bxchange Bldg. 
Co., 8 S.W.2d 489, 157 Tenn. 275, 
60 AL.R. 69'3—^McGannon v. F^r- 
rell, 214 S.W. 432, 141 Tenn. 631— 
Barton v. Barton, 78 SW.2d 356, 
18 Tenn.App. 409—Weeks v. Deal- 
ers' Implement Co., 65 S.\V.2d 585, 
16 Tenn.App. 599—Meyer v. Coop- 
er, 6 Tenn.App. 38. 

Tex.—Distrlbutors Inv. Co. v. Pat- 
ton, 110 S.W.2d 47, 130 Tex. 419. 
reversing, Civ.App., 83 S.W.2d 782, 
—Higglnbotham Cattle Co. v. Wha- 
ley & Lewis, Com.App., 41 S.W.2d 
34, reversing. Civ.App., 26 S.W.2d 
‘308—Hidalgo County Water Con- 
trol and Improvement Dlst. No. 1 

V. Goodwin. Com.App., 25 S.W.2d 
813, reversing, Civ.App., 14 S.W. 
2d 321—Johnson v. Johnson, Com. 
App., 14 S.W.2d 805, reversing, Cxv. 
App., 6 S.W.2d 176—San Antonio 
Machine & Supply Co, v. Allen, 
Com.App., 284 S.W. 542, modifying, 
Civ.App., 279 S.W. 493—^ERdora Oil 
Co. V. Thompson, Com.App., 244 S. 

W. 505, reversing, Civ.App.. 230 S. 
W. 738—Texas & Pac. Ry. Co. v. 
Cassaday, Civ.App., 148 S.W.2d 471, 
error dismissed, judgment correct 
—Massad v. Bumpus, Civ.App., 146 
S,W.2d 1073, error dismissed, judg¬ 
ment correct—Bastings v. Cham- 
per, Civ.App.. 139 S.W.2d 863, 884, 
quoting Corpus Juris —Pope v. 
Mergenthaler Linotype Co., Clv. 
App., 131 S.W.2d 668, error refused 
—Cochell V. Cawthon, Civ.App., 110 
S.W.2d 636, error dismissed—^Norm 
Co. V. Leonard’s Department Store, 
Clv.App., 96 S.W.2d 1112—Lingwil- 
er V. Connor, Civ.App., 92 S.W.2d 
509, error refused—^Alamo Lumber 
Co. V. F^renthold, Clv.App., 58 S. 
W.2d 1086, error refused—^Daggett 
V, Com, Civ.App., 54 S.W.2d 1098, 
error refused—Jackson v. Hughes, 
Civ.App., 52 S.W.2d 687, reversed 
on other grounds Hughes v. Jack¬ 
son, 81 S.W,2d 656, 125 Tex. 130— 
Selz Schwab & Co. v. Smith, Civ. 
App., 44 S.W.2d 455, 458, quoting 
Corpus Juris —^Rich v. Walker- 
Smith Co., Civ.App., 42 S.W.2d 181, 
reversed on other gfrounds, Com. 
App., 57 S.W.2d 1098—Hali v. Odi- 
ome, Civ.App., 14 S.W.2d 870, er¬ 
ror dismissed—^Atwood v. Nation¬ 
al Petroleum Co., Civ.App., 7 S.W. 
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2d 964, error dismissed—Keyatone 
F'ipe & Supply Co. of Texas v. 
Kleeden. Civ.App.. 299 671— 

Battle V. Wolfe, Civ.App., 283 S. 
W. 1073—MoCaskey Register Co. 
v. Mann, Civ.App., 283 S.W. 544— 
Jack W. Nral Auto Co. v. Serna, 
Civ.App., 25» R.W. 999—Wolf v- 
Plttman & Hnrrison Co., Civ.App., 
247 S.W. 322—Samworth v. Hud- 
aon, Civ.App., 2.34 S.W. 423—Lee- 
son V. City of Houston, Civ.App., 
225 S.W. 763. affirmed, Com.App.. 
243 S.W^ 485—Russell v. Green, 
Civ.App., 211 S.W. 448. 

Ctah.—Erickson v. Bastian, 102 P,2d 
310, 98 Utah 687—Garrett v. Elll- 
son. 72 P.2d 449. 93 Utah 184, 129 
A.L.R. 666—Stnke v. Whlte, 63 P. 
2d 600. 91 Utah 170—B. T. Moran, 
Inc. V. First Securlty Corporation, 
24 P.2d 384. 389, 82 Utah 3X6, cit¬ 
ing Corpus Juris—Pox Pilm Corpo¬ 
ration V. Ogden Theatre Co., 17 P. 
2d 294, 82 Utah 279, 90 AL.R. 1299 
—Combined Metals v. Bastian, 267 
P. 1020, 71 Utah 535. 

Vt.—Conner v. Carpenter, 28 Vt. 237. 
Va.—^Wood V. Southern Shale Brick 
Corporation. 4 S.E.2d 360, 173 Va, 
364—Stewart-W^arner Corporation 
v. Smithey, 176 S.E. 882, 163 Va. 
476—Title Ina. Co. of Richmond v. 
Howell, 164 S.E. 387, 158 Va, 713— 
Clark V. Miller. 138 S.E. 566. 148 
Va, 83—Coal River Collieries v. 
Eureka Coal & Wood Co., 132 S. 

E. 337, 144 Va. 263, 46 AL.R. 485. 
Wash.—^Alaska Pac. Salmon Co. v. 
Matthewson, 101 P.2d 606, 3 Wash. 
2d 560—Pogh V. East Waterway 
Dock & Warehouse Co., 221 P. 302, 
127 Wash. 558—Hays v. Bashor, 
185 P. 814, 108 Wash. 491. 

W.Va.—Ballengee v. Beckley Coal & 
Supply Co., 161 S.B. 562, 111 W.Va. 
304—^Watzman v. Unatln, 131 S. 
K 874, 101 W.Va. 41—Jones v. 
Kessler, 126 S.E. 344, 98 W.Va. 1— 
Watson V. Buckhannon River Coal 
Co., 120 S.E. 390, 95 W^Va. 164. 
Wis,—Tees v. Lee, 291 N.W. 792, 
234 Wis. 607—Hampton Plains Re- 
alty Co. V. Cohen, 252 N.W. 672. 
214 Wis. 128—Blazei v. Cologne, 
250 N.W. 752, 213 Wis. 48—In re 
Read's Wiil, 203 N.W. 352, 187 
Wis. 333—Creasy Corporation v. 
Dunning. 196 N.W. 775, 182 Wis. 
388—Alexander Hamilton Institute 
v. Hart. 192 N.W. 481, 180 Wis. 
90—Oconto Chamber of Commerce 
v. Grandall, 185 N.W. 544, 175 Wis. 
447. 

Wyo.—Holly Sugar Corporation v, 
F^itzler, 296 P. 206, 42 Wyo. 446. 
22 C.J. p 1098 note 96. 

“There is no better settled princl- 
ple of law than the one so often stat- 
ed that wrltten contracta and agree- 
ments may not be contradlcted, 
changed or modified by parol evi- 
dence."—S. Gumpert Co. v. Hem- 
reich, 134 S,W.2d 568, 571, 199 Ark. 
376. 
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have been different from what is expressed in the 
writinpf,-- for where the parties have deliberately 
put their engagements into writing in such terms as 
import a legal obligation, without any uncertainty as 
to the object or extent of their engagement, all 
previous or contemporaneous negotiations and 
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agreements with reference to the subject matter are 
or are presumed or considered to have been, merged 
in, or superseded by, the written contract, and the 
whole engagement of the parties and the extent of 
their undertaking is conclusively23 presumed to 


Fiurpose of paxol evldenco nila Is 
not to forbid extrlnslc evidence In 
General, but only such evid+^nce as 
is Intended to supersede and destroy 
ciear Intentlon set forth In written 
contract.—Owens v. Baker. 193 X.E. 
7T8p 4S OhioApp. 347. 

Th* paxol evideooee mle is a saln-l 
iaxT rule for the preservation of the 
sanctity of contraets.—Rhodes v. 
Lewls. 287 N.W. 662, 136 Neb. 870. 
Brole of sahstaai.tive law 
Cal.—^In re Gaines* Estate, 100 P.2d 
1055. 15 Cal.2d 255, supersedingr. 
App., 92 P.2d 646. 

Mass.—^Western Kewspaper Union 
V. Dittemore, 161 X.E. 908. 264 
Mass. 74—Ooldband v. Allen, 139 
X.E. 834. 245 Mass. 143. 

R,l.—Cameron & Ingalls Bngineer- 
ingr Co. V. Providence Body Co., 
114 A. 1, 43 R.I. 673. 

Sither at law or in eanity 
N" J.—Speedograph Corporation v. 
Maler. 111 A. 325. 92 N.J.Eq. 125. 

Oontraets under seal 
III.—Marcus v. S. S. Kresge Co., 283 
ULApp. 556—Gardner v. Shekle- 
ton, 253 111.App. 333. 

X.T.—^Llpe V. Beech-Nut Packing 
Co., 277 N.T.S. 832, 243 App.Dlv. 
433—Rosenshine v. Lebovitz, 248 

N.T.S. 235, 139 Mlsc. 258. 

Whflther negotlahle or oxdinaxy wxlt- 
tan contract 

lowa.—First Nat. Bank v, Mether, 
251 N.W. 505, 217 lowa 695. 

Snle defines liniits of written ooxu 
tract 

N.T.—Mltchill V. Lath, 160 N.B. 646, 
247 N.T. 377, 68 A.L..R. 239. revers- 
ing Mltchell v. Lath, 221 N.T.S. 
864. 220 App.Dlv. 776, and reargu- 
ment denied Mitchill v. Lath, 162 
N.B. 511, 248 N.T. 526. 

The mle applles to Bii.hS6q,uent 
dedlaxations of the parties as well 
as to prior or contemporaneous oral 
declarations.—United Iron Works v. 
Outer Harbor Dock &, Wharf Co., 141 
P. 917. 168 CaL 81—Palma v. Leslie, 

45 P.2d 391, 6 Cal.App.2d 702—22 C. 

J. p 1098 note 96 [d], 

Pertlal destmctlon of contract 
Parol evidence may not be admit- 
ted to vary terms of contract "so 
that It may stand in part as writ¬ 
ten and go down as to other parts.” 

—^McArthur v. Pillingame, 186 So. 
828, 184 Miss. 869. 

Mmitclp al and oonaty contrac ta 
U.S.—Sells V. City of Chicago. IlL, 
201 F. 874. 120 aC.A. 212, certiora- 


ri demed 33 S.Ct. 776, 229 U.S. 616, 
57 L.Bd. 1353. 

Tex.—^Austln Bros. v. Patton, Com. 
App., 294 S.W. 537, denying mo- 
tion 288 S.W. 182, which reversed, 
Civ.App.. 245 S.W. 991, and which 
modifled, Com.App., 290 S.W. 163. 

Overmling gnestions designed to 
change or modify a written con¬ 
tract held proper.—Chancellor Union 
Land Co. v. JaflEe. 140 A. 396, 104 
N.J.Law 394—Greenberg v. Wels- 
berg, 133 A. 70. 4 N.J.Misc. 463. 

A verbal contract cannot be en- 
ffiafted on a written one.—Porter- 
fleld V. American Surety Co., Mo. 
App., 228 S.W. 868. 

Venne of snlt bronght on written 
contract cannot be flxed by parol 
evidence when contract contains no 
clues or recltals from which place 
of performance can be deflnitely de- 
termlned.—National Bank of Com- 
merce of Houston v. Moody, Tex. 
Civ.App., 90 S.W.2d 279. 

Where the ezpress language of a 
contract anthorlzes alteratlons «jh/i 
varlations, the rule is not applicable. 
—Taylor v. Williams, 250 S.W. 820, 
199 Ky, 154—22 C. J. p 1106 note 3. 

22, U.S.—Indianapolis Glove Co. v. 
U. S„ C.aA.Ind., 96 P.2d 816— 
Kramer v. Harsch, C.C.A.Pa., 278 
P. 860. 

Ark.—Jackson County Gln Co. v. Mc- 
Cuistlon, 5 S.W.2d 729, 177 Ark. 
60. 

Cal.—Grilde v. Schuster, 257 P. 121, 
83 Cal.App. 637. 

Ga.—Peingold y. McDonald Mort- 
gage & Realty Co., 146 S.B. 90, 
166 Ga. 838. 

Idaho.—^Milner v. Barl Prult Co. of 
Northwest, 232 P. 681, 584, 40 Ida¬ 
ho 339, quoting Corpus Juris. 

La.—^Duncan Steele, Inc. v. Labatt, 
App., 130 So. 841, clting Corpus 
Juris. 

Mass.—^Home Inv. Co. v. lovieno, 137 
N.E. 382, 243 Mass. 121. 

Mlch.—^Roosevelt Park Protestant 
Reformed Church y. London, 292 
N.W. 486, 293 Mich. 647. 

Mo.—^Murphy v. Holliway, 16 S.W. 
2d 107, 223 Mo.App. 714—Kelley 
v. Briggs, App., 290 S.W. 106— 
Nugent y. Armour Packing Co., 
App., 81 S.W. 606, afOrmed 106 
S.W. 648, 208 Mo. 480. 

Mont.—^Unlon Electric Co. y. Loyell 
Llvestock Co., 54 P.2d 112, 101 
Mont. 450. 

N.J.—Phillips y. Koppelon, 116 A. 
182, 96 N.J.Law 560. 
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N.T.—Susquehanna S. S. Co. y. 

O. Andersen & Co., 203 N.T.S. 588 
208 App.Div. 26, reyersed on other 
grounds, 146 N.E. 381, 239 NT 
286. 

Or.—^Loveland v, Warner, 204 P, 622 
108 Or. 638, rehearing denied 206 

P. 298, 103 Or. 638. 

W. Plint Motor Sales Co. v 
Crofton, 171 A. 236, 237, 54 Rj] 
160, clting Goxpns Juris. 

S.C.—Blackwell y. Paucett, 108 SE 
296, 117 S.C. 60. 

Tex.—Hastlngrs y. Champer, Ciy 
App., 189 S.W.2d 863, 864, quoting 
Corpus Juris— Jones v. Sun 011 
Co., Civ.App., 110 S.W.2d 80, error 
refused—Selz Schwab & Co. v. 
Smlth, Civ.App., 44 S.W.2d '456, 
458, quoting Corpus Juris, 

Utah.—B. T. Moran, Inc. v. First 
Security Corporation, 24 P.2d 884, 
389, 82 Utah 316, clting Coipos 
Juris, 

22 C.J. p 1098 note 96. 

Intention of parties and meanlng of 
contract as deduced from language 
see Contraets 5 296. 

Statute held not to outhorlze pawl 
evidence to show that intent of par¬ 
ties was different from that implied 
in words used.—^Tyer y. Caldwell, 
242 P. 760, 114 Okl. 13. 

Party*s subjective intentlon con- 
trary to written memorial of his 
contract Is immaterial.—^The Presi- 
dent Arthur, C.C.A.N.T., 72 F.2d 276, 
afflrming, D.C., 42 F.2d 288, and cer¬ 
tiorari denied Morse Dry Dock & 
Repair Co. v. The Presldent Arthur, 
66 S.Ct 149, 293 U.S. 615, 79 L.Bd. 
704. 

23. Ariz.—^Merryman v, Sears, 72 
P.2d 943, 60 Ariz. 412—S. H. Kress 
& Co. V, Evans, 189 P. 626, 21 
Ariz. 442. 

Ark.—Wilson v. Nugent, 299 S.W. 18, 
174 Ark. 1116. 

Cal.—Sorensen v. Commerclal Credit 
Co., 60 P.2d 169, 16 Cal.App.2d 7l 
—Palma v. Leslie, 45 P,2d 391, 

6 Cal.App.2d 702—^Van HIaaren v. 
Whitmore, 38 P.2d 829, 8 Cal.App. 
2d 632. 

Fla.—^Bverglade Lumber Co. v. Net- 
tleton Lumber Co., 149 So. 736, 111 
Fla. 333. 

Ga.—Neuhoff v. Swift & Co., 188 S. 
E, 831, 54 Ga.App. 661—Sumner 
v. General Motors Acceptance Coi> 
poration, 186 S.E. 747, 53 GaApp. 
630—^Indiana Truck Corporation v. 
Glock, 168 S.E. 124, 46 Ga.App. 
619—Smlth v. Loftis Bros. & Co., 
168 S.B. 768, 43 Ga.App. 364— 
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Ijave been reduced to writing,®^ and, according to | the ducisions on 


the subjcct, the writing being 


BarfleW ^'arkaa, 150 S.E. 600, 
iT Ga-App. 659—Automobile Bat- 
tery Co. V. Oeraghty & Co., 118 S. 
w 412, 30 Ga-App- 446—^Parcel 

n^livery Co. v. American Oil 
rump & Tank Co., 104 S.E. 27, 25 

Cia-App. 659. ^ ^ ^ 

Towa.— Northern Trust Co. v. Ander- 
aon 262 N.W. 529, 222 lowa 590, 
opinion adhered to 271 N.W. 192, 
'>92 lowa 690—Burrier v. SherifC, 


223 N.W. 395, 207 lowa 692—^Ban- 
wart V. Shullenburgr. ISO N.W. 190, 


190 lowa 418. 

Ky.— Parmers' & Traders* Bank of 
Campton, Ky., v. Smith, 7 S.W.2d 
200, 224 Ky. 761—Sanders v. Wen- 
der! 266 S.W. 939, 205 Ky. 422. 

La —iparlor City Dumber Co. v. 
Sandel, 173 So. 737, 186 La. 982. 

Mass.—Nelson v. Hamlin, 156 N.E. 
18, 258 Mass. 331—Snider v. De- 
ban» 144 N.E. 69, 249 Mass. 69. 

Mich.— Wild V. Wlld, 254 N.W. 208, 
266 Mich. 570—^Donaldson v. Hull, 
243 N.W. 732, 268 Mich. 388. 

Mo.— Bmployer’s Indemnity Corpo¬ 
ration V. Garrett, 38 S.W.2d 1049, 
327 Mo. 874—Crossan v. Noli, App., 
120 S.W.2d 189. 

N.J.—^Downs V. Jersey Central Pow¬ 
er & Light Co., 174 A. 887, 117 N. 
J.Ea. 138, afBLrmingr 170 A. 835, 115 


N.J.Eq. 348. 

_ ^Higgs V. De MazirolI, 189 N.E. 

' 555 , 263 N.Y. 473, 92 A.D.R. 807, 
reversing 262 N.Y.S. 974, 238 App. 
Div. 828, reargument denied 263 
N.Y.S. 944, 239 App.Div. 780— 

Ocheo Realty Corporation v. Sev 
Bealty Corporation, 199 N.Y.S. 466, 
205 App.Div. 324—^Lynch v. Har- 
rer, 263 N.Y.S. 640. 

Ohio.—Steel Sanltary Co. v. Pangr- 
bom Corporation, 176 N.E. 615, 38 
Ohio App. 65. 

Or.—^Hyland v. Oregon Agr- Co., 226 
P. 728, 111 Or. 212. 


Pa.—Bryant v. Bryant, 144 A. 904, 
296 Pa. 146—Giannl v. R. Russei 
& Co., 126 A. 791, 281 Pa, 320— 
Colonial Mfg. Co. v. Carideo, 16 A- 
2d 731, 142 Pa.Super. 485. 

Xex—White, Ward & Erwin v. Ha- 
ger, 248 S.W. 319, 112 Tex. 516. 


Utah.—Combined Metals v. Bastian, 
267 P. 1020, 71 Utah 536. 

Ta—^Wheeler v. Wardell, 3 S.E.2d 
377, 173 Va 168—Stewart-Warn- 
er Corporation v. Smithey, 176 S.E, 
882, 163 Va 476—Coal River Col- 
lleries v. Eureka Coal & Wood Co., 
132 S.E. 337, 144 Va 263, 46 A.D. 

R. 485—Rector v. Hancock, 102 S. 
R 663, 127 Va 101. 


W.Va—0'Parrell v. Virginia Public 
Service Co.. 177 S.E. 304, 116 W. 
Va 502—^Watzman v. Unatin, 131 

S.B. 874, 101 W.Va 41—Jones v. 
Kessler. 126 S.E. 344, 98 W.Va 1. 


Wyo.—Bushnell v. Elkius, 245 P. 304, 
34 Wyo. 496, 61 A.L.R. 13. 


24- U.S.—G. L. Webster Co. v. Trin- 
idad Bean & Elevator Co., 

Va, 92 P.2d 177—Kendrick v 
Speck, C,C.A.N.C., 67 P.2d 295— 
Bankers' Reserve Life Co. v. Yf*\- 
land, C.C.A.Nev.. 41 P.2d 684, r#-r- 
tiorari denied Yelland v. Bankfns 
Reserve Life Co., 51 S.Ct. 344. 2 sr, 

U. S. 820. 75 L.Ed. 1435—R-jjotte- 
Wlnters v. Whitney Co., C.C.A.Or., 

2 P.2d 801—^Frenzer v. Fr»?nzer. 
C.C.A.Neb., 2 P.2d 218, certiorari 
denied 46 S.Ct. 101, 269 U.S. 574, 
70 L.Ed. 419—The Valmar, D.C. 
Pa., 38 F.Supp. 618—Rash v. 
Shower Bros. Co.. C.C.A.Pa., 2SS P. 
819—^Kramer v. Harsch, C.C.A.Pa, 
278 P. 860—The Coca-Cola Bottl- 
ing Co. V. The Coca-Cola Co., D.C. 
Del., 269 P. 796—Carden v. U. S., 
87 CtCl. 189. 

Ala.—GrifRn v. Tatum Chevrolet 
Co.. 166 So. 49, 231 Ala 534— 
Bozeman v. J. B. Coit Co., 95 So. 
588, 19 AlaApp. 126. 

Arlz.—^Welker v. Mishkin, 251 P. 891, 
31 Ariz. 239. 

Ark.—^Word v, Sparks. 82 S.W.2d 6, 
191 Ark. 893—^Lane v. Smith, 17 S. 
W.2d 319, 179 Ark. 533—Harrower 

V. Insurance Co. of North Amer¬ 
ica, 222 S.W. 39. 144 Ark. 279. 

Cal.—Shivers v. Liberty Building- 
Loan Ass'n, 106 P.2d 4, prior opin¬ 
ion, App., 101 P.2d 493—Pan^an 
V. Citizens Nat. Trust & Savlngs 
Bank of Los Angeles, App., 110 P. 
2d 117—^Nourse v. Kovacevich, 
App., 109 P.2d 999—^Pirst Bond & 
Mortgage Co. of Glendale v. Ma- 
louf, 98 P.2d 824, 37 Cal.App.2d 
74—Blackwell v. Thomaason, 258 
P. 724, 84 Cal.App. 784—Gilde v. 
Schuster, 257 P. 121, 83 Cal.App. 
637—Shelby v. Byers, 238 P. 177, 
73 Cal.App. 44. 

Colo.—San Luis Cent. R. Co. v. Sims, 
182 P, 8, 66 Colo. 471. 

Pia.—Prescott v. Mutual Ben. Health 
& Accident Ass’n, 183 So. 311, 133 
Pia 610, 119 A.L.R. 625. 

Ga—Wynn v, First Nat. Bank, 167 
S.E. 513, 176 Ga. 218—^Renfroe v. 
Alden, 137 S.E. 831, 164 Ga 77— 
Roberts v. Investors' Sav. Co., 113 
S.E. 398, 154 Ga. 45—Batonton Oil 
& Auto Co. v. Greene County, 185 
S.B. 296, 53 GaApp. 145, conform- 
ing to certlfied question 181 S.E. 
758, 181 Ga 47—^Boston Ins. Co. v. 
H. B. Burch & Bros., 150 S.B. 458, 
40 GaApp. 617—^Rauschenberg v. 
Peeples, 118 S.E. 409, 30 GaApp. 
384. 

Idaho.— Milner v. Earl Pruit Co. of 
Northwest, 232 F. 681. 584, 40 Ida¬ 
ho 339, quoting Corpus Jnris- 
111 .—^Decatur Lumber & Mfg. Co. v. 
Crall, 183 N.K 228, 360 IlL 319, 
reversing 264 Ill.App. 244—^Day- 
tona Gables Development Co. v. 
Glen Flora Inv. Co., 178 N.E. 107, 
345 IlL 371—Schweidchardt v. 
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rht-ssrn, 161 N.E. 11 S, 329 III. 637 
—Armstrong Palnt & Vamlsh 
Works V. Contln<'ntal Can Co., 13.3 
N.E. 711, 301 111. 102, reversing 220 
in.App. 90 —Adams v. Eisenstein, 
24S Ill..\pp. 559—Olubine v. Citro, 
238 Ill.App. 479—Shet-han v. Rear- 
don, 22,3 Ill.App. 365. 

Ind.—0*Brien v. Hlgley, 70 N.E. 242. 
162 Ind. 316. 

lowa.—Jncobsf^n v. Moss, 268 N.W. 
162, 163, 221 Iow.a 1.342, quoting 
Corpus Juris —MoKenney & Sea- 
bury v. Nelson, 262 N.W. 101, 220 
lowa .504—Seourity Sav. Bank v. 
Capp, 186 N.W. 927, 103 lowa 278 
—Edwards v. Wagner, 183 N.W. 
450, 191 lowa 822—Henrd v. Nan- 
colas, 175 N.W. 13. 187 lowa 1045. 

Kan.—Hudson v. Riley, 180 P. 198, 
104 Kan. 534. 

Ky.—Phipps V. Frances, 101 S.W.2d 
924, 267 Ky. 203—Our Home Life 
Ins. Co. V. Butch, 47 S.W.2d 714, 
242 Ky. 766 —Pickrell & Cralg Co. 
V. Bollinger-Babbage Co., 264 S.W. 
737, 204 Ky. 314—Robb v. Sher- 
rill-Russell Lumber Co., 241 S.W. 
64, 194 Ky. 835—Tross v. Bilis' 
Ex'x, 224 S.W. 660, 189 Ky. 115. 

La.—Franks v. Davis Bros. Lumber 
Co., 84 So. 101, 146 La. 803. 

Me.—Hoyt v. Tapley. 116 A. 559, 121 
Me. 239—Johnson v. Bumham, 115 
A. 261, 120 Me. 491—Bassett v. 
Breen, 107 A. 832, 118 Me. 279. 

Mass.—Emest P. Carlson Co. v. Pred 

T. Ley & Co., 168 N.E. 812, 269 
Mass. 272—Butler v. Prussian, 147 
N.E. 892, 252 Mass. 265—Pearl- 
stein v. Novitch. 131 N.E. 853. 239 
Mass. 228—American Electrlcal 
Works v. New England Electric R. 
Constr. Co., 72 N.E. 64, 186 Mass. 
546. 

Mich.—Labadie v. Boehle, 284 N.W. 
707, 288 Mich. 223—Blrney v. 

Ready. 184 N.W. 462, 216 Mich. 7 
—Quisie V. Brezner, ISO N.W. 467, 
212 Mich. 254. 

Minn.—^Taylor v. More, 263 N.W. 
537. 195 Minn. 448. 

Miss.—Grenada Auto Co. v. Waldrop, 
195 So. 491, 188 Miss. 468—State 
Highway Department v. Duck- 
worth, 172 So. 148, 178 Miss. 35— 
Parker v. McCaskey Reglster Co., 
171 So. 337, 177 Miss. 347—Bank of 
Lena v, Slay. 170 So. 635, 176 
Miss. 825—Perrault v. "White Sew- 
ing Mach. Co.. 127 So. 271, 157 Miss. 
167—Dowling v. Smyley, 116 So. 
294, 150 Miss. 272. 

Mo.—Elliott V. Winn, 264 S.W. 391, 
306 Mo. 106, certiorari denied 
Winn v. Elliott, 45 S.Ct. 100, 266 

U.S. 621, 69 L.Ed. 472—Koob v. 
Ousley, 240 S.W. 102——St„ Louis 
Auto Parts & Salvage Co. v. Indi- 
ana Auto Salvage Co., App., 89 S. 
W.2d 134—Pischman-Harrls Real¬ 
ty Co. V. Kleine, App., 82 S.W.2d 
$ 05 —Wind v. Bank of Maplewood 




§ 901 

regarded as the oniy evidence of the agreement.^^ 
The nile, however, goes even further than this, and 
it has bcen established that, where the instrument 
is free from ambiguity and is in itself susceptible of 
a ciear and sensible construction, parol or extrinsic 
evidence is not admissible even to explain its mean- 
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ing or determine the construction of the writing.2« 

The parol evidence rule has been applied to con- 
tracts so as to exclude evidence of negotiations gen- 
erally, and particularly of those prior to the writ- 
ing,27 and, likewise, to exclude evidence relatingto 


EVIDENCE 


& Trust Co., App., 58 S.W.Sd 332 
—Hellruns: V. Viviano, App., 7 S. 
W.2d 2SS—Shaffner v. Moore Shoe 
Co., App., 3 S.W.2d 263—Bank of 
I>earl)orn v. Gabbert, 291 S.W. 142, 
221 Mo.App. 923—Bank of Dear- 
born V. Gabbert, App., 274 S.W. 
S61. 

Mont.—Linn v. Prench. 33 P.2d 1002, 
97 Mont. 292—^Lewis v. Aronow, 
261 P. 146, 77 Mont. 348-~Webber 
V. Killorn, 212 P. 852, 66 Mont. 
130. 

Xev.— Chiquita Mining Co. v. Fair- 
banks, Morse & Co., 104 P.2d 191. 

X.M.—Prentice v. Caln, 202 P. 121. 
27 N.M. 368. 

X.Y.—^Hendricks v. Clements, 186 N. 
T.S. 378, 195 App.Div. 144. 

N.C.—^Home Owners’ Loan Corpora¬ 
tion V. Ford, 193 S.E. 279, 212 N. 
C. 324—Oliver v. Hecht, 177 S.B. 
399, 207 N.C. 481. 

Okl.—Aliis Chalmers Mfgr. Co. v. By- 
ers, 88 P.2d 368, 184 Okl. 476— 
Masho V. Harbour Longmire Co., 
85 P.2d 300, 184 Okl. 125—^Hicks v. 
Mid-Kansas Oil & Gas Co., 76 P.2d 
269, 182 Okl. 61—^Vance v. Com- 
mercial Credit Co., 66 P.2d 1015, 
176 Okl. 343—^Mld-West Chevrolet 
Corporation v. Noah, 48 P.2d 283, 
173 Okl. 198—^Pirst Nat. Bank v. 
Gum, 293 P, 188, 146 Okl. 58— 
McCaln v. J. B. Coit Co., 281 P. 
769, 139 Okl. 178—^Nachtsheim v. 
Bartle, 268 P. 196, 131 Okl. 166— 
Guess V. Miner, 265 P. 633, 130 
Okl. 93—J. B. Coit Co. V, Thomp¬ 
son, 242 P. 1030, 114 Okl. 61—Out- 
cault Advertising Co. v. Waurika 
Nat. Bank, 227 P. 144, 100 Okl. 96 
—Bolon V. Massey, 222 P. 686 , 101 
Okt 8 —Western Silo Co. v. Pruitt, 
221 P. 106, 94 Okl. 164—Ozark 
States Trust Co. v. Winkler, 202 P. 
12, 84 Okl. 7—Shaw v. Hutton, 183 
P. 477, 75 Okl. 256. 

Or.—^Johns-Manville Corporation v. 
Heckart. 277 P. 821, 129 Or. 605. 

Pa-—Germantown Trust Co. v. Em- 
hardt, 184 A. 457, 321 Pa. 661, fol- 
lowed 184 A. 460, 321 Pa. 667— 
Glanni v. R. Russei & Co., 126 A. 
791, 281 Pa- 320—Colonial Mfg. Co. 
V. Carideo, 16 A.2d 731, 142 Pa. 
Super. 485—^Atlas Bolt & Screw 
Co. V. Komins, 10 A.2d 871, 138 
Pa.Super. 474—Schmitt v, Willlam 
O. Johnston Co., 7 A.2d 131, 136 
Fa.Super. 213—C. L T- Corporation 
V. Groslck, 167 A. 440, 110 Pa.Su- 
per. 165—^Preis v. Mulholland & 
Ootwals, 96 Pa.Super. 104—^Reber 
V. Lipschutz, 92 Pa.Super. 292— 
Murphy ▼. Pinney, 86 Pa. Super. 


458—^Jizmajian v. Papa^ian, 30 Del. 
Co. 145—National Cash Register 
Co. V. Elfenbein, 20 Erie Co. 390 
—Goodrich Co. v. Litwak, 8 Sch. 
Reg. 100. 

R-I.—Robert Porsyth & Son v. Tan- 
enbaum, 161 A. 112. 

S.C.—John T. Stanley Co. v. Kauf- 
man, 171 S.E. 32, 170 S.C. 621. 

S.D.—Thompson v. Dakota Independ- 
ent Oil Co., 288 N.W. 148—Stoefen 
V. Brooks, 287 N.W. 330, 66 S.D. 
587. 

Tenn.—Henderson v. Henderson, 14 

S. W.2d 714, 168 Tenn. 452, rehear- 

Ing denied 17 S-W.2d 16, 169 Tenn. 
126—McQuiddy Printing Co. v. Hir- 
sig, 134 S.W.2d 197, 23 Tenn.App. 
434—^American Fruit Growers v. 
Hawkinson. 106 S.W.2d 664, 21 

Tenn.App. 127—^Weeks v. Dealers’ 
Implement Co., 65 S.W.2d 686, 16 
Tenn.App. 699. 

Tex.—Courreges v. System Freight 
Service, Clv.App., 162 S.W.2d 841 
—^Hastings v. Champer, Clv.App., 
139 S.W.2d 863, 864, quoting Cor- 
pus Juris —^Dlstrlbutors Inv. Co. v. 
Patton, Civ.App., 83 S.W.2d 782, 
reversed on other grounds 110 S.W. 
2d 47, 130 Tex. 449—Jackson v. 
Hughes, Civ.App., 62 S.W.2d 687, 
reversed on other grounds Hughes 

V. Jackson, 81 S.W.2d 656, 126 

Tex. 180—Selz Schwab & Co. v. 
Smlth, Civ.App., 44 S.W.2d 455, 458, 
quotlng Obxpus Juris—^North v. 
Atlas Brick Co., Civ.App., 281 S. 

W. 608, modified on other grounds 
Atlas Brick Co. v. North, Com.App., 
28'8 S.W, 146—San Ajitonio Machine 
& Supply Co. V. Allen, Civ.App., 
268 S.W. 632—^Houston, E. & W. 

T. Ry. Co. V. Browder, Civ.App., 
266 S.W. 227, reversed on other 
grounds, Com.App., 283 S.W. 164 
—Jack W. Neal Auto Co. v. Serna, 
Clv.App., 259 S,W. 999—Barnes v. 
Early-Foster Co„ Civ.App., 228 S. 
W. 248. 

Vt.—Wood V. 'James, 106 A. 666, 93 
Vt. 36. 

Va.—Wood V. Southern Shale Brick 
Corporation, 4 S.E.2d 360, 173 Va. 
364. 

Wash.—P. S. Wick Co. v. Du Baxry, 
293 P, 447, 159 Wash. 380—Inter 
City Auto Stage Co. v. Bothell Bus 
Co., 247 P. 1040, 139 Wash. 674. 
W.Va.—^Ballengee v. Beckley Coal & 
Supply Co., 161 S.E. 662, 111 W.Va. 
304—Braude & McDonnell v. Isa- 
dore Cohen Co., 106 S.E. 62, 87 W. 
Va. 763. 


Wyo.—Dunn v. Gllhert, 264 P, ifti 

36 Wyo. 249. 

22 C.J. p 1102 note 97. 

Merger wlth respect to contracte 
generally see Contracta §S ago.. 
384. 

Subsequent agreements see infra ift 
1004-1006. 

25. U.S.—The Valmar, D.C.Pa., 3 g 
F.Supp. 618. 

Cal.—First Bond & Mortgage Co. of 
Glendale v. Malouf, 98 P.2d 824 

37 Cal.App.2d 74. 

Ga.—Rauschenberg v. Peeples, H 8 
S.E. 409, 30 Ga.App. 384. 

Pa.—Germantown Trust Co. v. Em- 
hardt, 184 A. 467, 321 Pa. 661, fol- 
lowed 184 A. 460, 321 Pa. 567-- 
Colonial Mfg. Co. v. Carideo, 16 A 
2d 731, 142 Pa.Super. 485—^Atlas 
Bolt & Screw Co. v. Eomins, 10 
A.2d 871, 138 Pa.Super. 474—^Nelly 
V. Diskin, 173 A. 735, 113 Pa.Su- 
per. 249—C. I. T. Corporation v. 
Grosick, 167 A. 440, 110 Pa.Super. 
166—Goodrich Co. v. Litwak, 8 ScJl 
R eg. 100. 

Writing not expressing entlre agree- 
ment see infra S 1013. 

“The basic prlnciple underlylng 
the so-called 'parol evidence' rule re- 
specting contracts In writlng ia that 
the law presumes that the parties, 
by making a writlng on the subject, 
intended the writing made to be the 
sole expositor of their agreement”— 
Bverglade Lumber Co. v. Nettleton 
Lumber Co., 149 So. 736, 738, 111 
Fla. 33'3. 

26. U.S.—Westinghouse Electric & 
Mfg. Co. V. Radlo-Craft Co., C.C. 
A.N.J., 291 F. 169, afflnned. C.CA., 
Radio-Craft Co. v. Westinghouse 
Electric Mfg. Co.. 7 F.2d 432. 

Idaho.—^Milner v. Barl Fruit Co. of 
Northwest, 232 P. 681, 684, 40 Ida¬ 
ho 339, quoting Corpus Juxls. 
Mlch.—^Roosevelt Park Protestant 
Reformed Church v. London, 292 
N.W. 486, 293 Mich. 647. 

Tex.—^Hastlngs v. Champer, Clv. 
App., 139 S.W.2d 863, 864, quoting 
Corpus Juris. 

22 C.J. p 1104 note 98. 

Construction of language see Infra 
§§ 959-962. 

27- U.S.—^Eaplan v. American Cot- 
ton Oil Co., C.C.A.La.. 12 F.2d 969 
—Carden v. U. S., 87 Ct.Cl. 189. 
Ariz.—Coe v. Winchester, 33 P.2d 
286, 43 Arlz. 600. 

Cal.—Southern California Music Co. 
V. Labes, 288 P. 1096, 106 CaLApp. 
266. 

Colo.—Hoffman v. Wichlta Farm 
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Communications, 28 oral commitments.^» conversa- 
tions or declarations,*o correspondence,®! represen- 
tations or statements, particularly those prior to, or 
contemporaneous with, the contract,®^ and other 
utterances.88 

The tinu! of performance fixed by the contract 
cannot be changed by parol or extrinsic evidence.8* 


§ 902. -Requisitos of Writing 

To be within the parol evidence rule, a wrltten con 
tract need not be In any partlcular form^ or be contained 
In one paper, or be signed by both partiet. 

It is of course necessary to the appHcation of the 
parol evidence nile to contracts that there shall be 
a complete written contract betwecn the parties, as 
appears infra § 1013; but it is not necessary that 
the contract be in any particular form,25 or that it 


Liffhting Co., 28 P.2d 808, 94 Colo. 
153. 

Conn.—^Pyskoty v. Sobusiak, 145 A, 
58, 109 Conn. 593. 

jll._Sallo V. Boas, 168 N.E. 364, 327 

111. 145. 

Mlss.— Grenada Auto Co. v. Wald- 
rop, 195 So. 491, 188 Miss. 468. 
Okl,—First Nat Bank v. Gum, 293 
P. 188, 146 Okl. 53. 

_Sayer v. Sunderland, 220 N.Y. 

S. 409, 219 App.Dlv. 616. 

Ohlo.—Owens v. Baker, 193 N.E. 778, 
48 Ohio App. 347. 

Pa.—Shapiro v. Rudley, 183 A. 106, 
121 Pa.Super. 42. 

S.C.—Betailer’s Service Bureau v. 

Smith, 163 S.E. 649, 165 S.C. 238. 
« ytma or xLatnre of prior neflrotlatloiLS 
immatexial 

Ind.—Bickmier v. Geddes, 126 N.E. 
859, 73 Ind.App. 167. 

Oxal or wrlttexL neg^otiations are 
excluded.-~-In re Gaines* Estate, 100 
P.2d 1055. 15 Cal.2d 255, superseding, 
App., 92 P.2d 646. 

98. Me.—^Johnson v. Bumliam, 115 
A 261, 120 Me. 491. 

29. N.M.—Alford v. Rowell, 103 P. 
2d 119, 44 N.M. 392. 

aa U.S.—Schnerb v. Holt Mfg. Co., 
C.C.A.N.Y., 289 F. 1001, petition 
dlsmissed 44 S.Ct 7, 263 U.S. 726, 
68 L.Ed. 527. 

Arlz.—^Merryman v. Sears, 72 P.2d 
943, 60 Aris. 412—S. H. Kress & 
Co. V. Evans, 189 P. 625, 21 Ariz. 
442. 

Ga.—Starr v. Pan-American Petrole¬ 
um Corporation, 160 S.E. 689, 44 
Gfl-App. 207—Parcel Delivery Co. 
V. American Oil Pump & Tank 
Co., 104 S.E. 27, 25 Ga.App. 659. 
111.—Sallo V. Boas, 168 N.E. 364, 327 
111. 145—^Rozgis V. Missouri State 
Life Ins. Co., 271 Ill.App. 165. 

Kan.—Hudson v. Riley, 180 P. 198, 
104 Kan. 534. 

Ky.—^Brown v. Union Cent. Life Ins. 
Co., 44 S,W.2d 514, 241 Ky. 614— 
Parmers' & Traders' Bank of 
Campton, Ky., v. Smith, 7 S.W.2d 
200, 224 Ky. 761—Turner Elkhorn 
Coal Co. v. Smith, 291 S.W. 715, 
218 Ky. 603—John S. Noel Co. v. 
Theohald, 288 S.W. 1031, 217 Ky. 
28—Sanders v. Wender, 265 S.W. 
939, 205 Ky. 422. 

Mich.—Carlson v. Johnson, 265 N.W. 
617, 275 Mich. 35. 


Miss.—Grenada Auto Co. v. Wald- 
rop. 195 So. 491, 188 Miss- 46S. 
Mo.—State ex rei. Chaney v. Grin- 
stead, 282 S.W. 715, 314 Mo. 55. 
N.J.—Superior Finance Corporation 
V. McCrane, 174 A 659, 113 N.J. 
Law 501. 

N.Y.—Ganger, Inc., v. Angeli, 2S7 
N.Y.S. 948, 159 Mlsc. 464, revers- 
ing 283 N.Y.S. 61, 157 Mlsc. 143. 
N.C.—W. L. Slayton & Co. v. Board 
of Com’rs of Cabarrus County, 120 
S.E. 452. 186 N.C. 690. 

Pa,—International Puel Service Cor¬ 
poration V. Stearns, 155 A. 2S5. 
304 Pa. 157. 

Tex.—^Hunt County v. White, Civ. 

App., 285 S.W. 663. 

Va.—^Wood v- Southern Shale Brick 
Corporation, 4 S.E.2d 360, 173 Va. 
364. 

31. U.S.—Dlckinson Tire & Ma- 
chine Co. v. Bickinson, C.C,AN. 
Y., 29 P.2d 493—EI Dorado Refln- 
ing Co. V. Lientz, CC.AKan., 7 
P.2d 814. 

Colo.—^Middelkamp v. Smith, 213 P. 
673, 73 Colo. 129. 

32. Ala.— W. T. Rawleigh Co. v. 
Phillips, 167 So, 271, 232 Ala. 124. 

Ga.—Sunaner v. General Motors Ac- 
ceptance Corporation, 186 S.E. 747, 
63 Ga.App. 630—Smith v. Loftis 
Bros. & Co., 158 S.E. 768, 43 Ga. 
App. 354—^Barheld v. Farkas, 150 
S.E. 600, 40 Ga.App. 659—Parcel 
Belivery Co. v. American Oil Pump 
& Tank Co., 104 S.E. 27, 25 Ga. 
App. 659. 

Mich.—^National Cash Register Co. v. 
Verbrugge, 248 N-W. 608, 263 Mich. 
243. 

N.Y.—Lynch v. Harrer, 263 N.Y.S. 
640. 

Okl.—^Mascho v. Harbour Longmire 
Co., 86 P.2d 300, 184 Okl. 125—: 
Oklahoma Gas & Electric Co. v. 
Smith, 60 P.2d 1094, 174 Okl. 529 
—McKee v. Columbus Mut. Life 
Ins. Co. of Columbus, Ohio, 42 P. 
2d 831, 172 Okl. 250—^Love County 
Nat. Bank v. Straughn, 30 P.2d 
461, 167 Okl, 446—Clark v. Stev- 
ens, 10 P.2d 422. 166 Okl. 231— 
Wlchita Flour Mills Co. v. Guy- 
mon Equlty Exchange, 1 P.2d 657, ■ 
160 Okl. 245—^Pine v, Lenox Drill- 
ing Co., 249 P. 420, 119 Okl. 226— 
Bonflls V. Geeslin, 247 P. 673, 120 1 
Okl. 130—Green v. Cox Machlnery 
Co., 244 P. 414, 116 OkL 255-^. B. j 
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Coit Co. V. Thompson, 242 P, 1030, 
114 Oki. 61—Inner Shoe Tire Co. v. 
Mueller, 235 P. 1072, 103 Okl. 229 
—Outcault Advorti.«iing Co. v. Wau- 
nka Nat. Bank, 227 P. 144, 100 Okl. 
96—Cromw^ell v. Lewis, 223 P. 671. 
98 Okl. 53—Bolon v. Massey, 222 
P. 685. 101 Okl. 8—Fuller v. Oara- 
way, 221 P. 79, 97 Okl. 110—West¬ 
ern Silo Co. V. Pruitt, 221 P. 106, 94 
I Okl. 154—Llndsey State Bank v. 
McGrew, 219 P. 904, 96 Okl. 74— 
Ozark States Trust Co. v. Wlnkler, 
202 P. 12, 84 Okl. 7. 

Pa.—^East Coast Finance Corpora¬ 
tion V. Linck, 159 A. 468, 104 Pa. 
Super. 518—Smith v. Holmwood, 87 
Pa. Super. 100. 

Wash.—Clise v. Scott, 38 P.2d 1019, 
ISO Wash. 207. 

Sepresentatiosui or statexneixts by 
agent 

Ky.—John S- Noel Co. v. Theohald, 
2S8 S.W. 1031, 217 Ky. 28. 

Okl.—^American Trust Co. v. Walker, 
246 P. 833. 117 Okl. 166. 

S.C.—J. B. Coit Co, V. Roblnson, 135 
S.E. 312, 137 S.C. 224. 

Wyo.—Holly Sugar Corporation v. 
Fritzler, 296 P. 206, 42 Wyo. 446. 

33. Fla.—Milton v. Burton, 84 So. 
147, 79 Fla. 266. 

N.Y.—In re Blodgett^s Estate, 7 N.Y. 

S.2d 364, 168 Misc. 898. 

Wia—Stuart v. Crowley, 217 N.W. 
719, 195 Wis. 47. 

3HL Minn.—Dakota State Bank v. 
Winona Wagon Co., 203 N.W. 212, 
162 Minn. 445. 

Mont.—Leigland v. Rundle Land & 
Abstract Co., 208 P. 1075, 64 Mont. 
154. 

Or.—^Dutcher v. Gresham Berry 
Growers, 12 P.2d 304, 140 Or. 320. 
22 C.J. p 1106 note 2. 

Legal effect of instrument as to 
time of performance see supra $ 
853. 

Admissibillty where contract Is am- 
biguous or silent see infra 5 1015. 

35. N.Y.—Gulickson v. Seglin Const. 

Co., 273 N.Y.S. 908, 162 Mlsc. 624. 
22 C.J. p 1106 note 8. 

A memorandum need not be for- 
mal or signed by party to be bound, 
to become exclusive evidence of 
contract.—Rast v. Bergqulst, 235 N. 
W. 372, 182 Minn- 392. 

Aa oral contract conflxmed by lert- 
ter is not within the rule. —Copeland 
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§ 902 

dll be containcd in one papcr,^^ or signcd by both 
parties and a writing evidencing the whole of 
an agreement betvvcen the parties which has been 
delivered, accepted, and under which business has 
been transacted, cannot be varied by paroi, even 
though it is not signed;^^ nor does the fact that a 
contract originally rcsted in paroi and was reduced 
to writing only after being partiy performed pre- 
clude the application to the wTiting of the rule ex- 
cluding paroi endence to vary or contradict the 
writing, for the paroi agreement is merged in the 
WTitten one.3® 

A party signing a contract in blank has been held 
entiticd to dispute the terms written above his sig¬ 
nature as against the party who wrote them,^® but 
it has also been held that a business man who signs 
a printed contract containing blanks cannot be per- 
mitted to vary by paroi the contract evidenced by 
the filling in of the blanks where the insertions are 
consistent wdth the printed parts.^i A contract 
signed by parties able to read and write cannot be 
varied by paroi evidence, even though one party 
may not have read it.^^ 


§ 903. -Bailments 

The paroi evidence rule applles to contracte of balU 
ment. 

With some exceptions, as where fraud or mistake 
appears, see infra §§ 978, 979, paroi evidence is 
not admissible to vary or modify the ternis of a 
written contract of bailment;^^ where a writ¬ 

ten contract of bailment does not specify the time 
of its continuance, what length of time is reasonable 
under the circumstances may be shown by paroi.'** 

A contract of storage is within the paroi evidence 
rule and cannot be varied or contradicted.*^ 

§ 904, -Building and Working 

A contract for bulldlnge or other worke cannot be 
varied by paroi or extrinsic evidence. 

A contract for buildings or other works stands on 
the same plane as any other contract and must be 
held to express the entire agreement of the parties, 
so that it cannot be varied, added to, modified, or 
contradicted by paroi or extrinsic evidence, or by 
any showing of the intentions of the parties, or of 
their real agreement, with reference to the subject 
matter.'*® Thus it cannot be shown that certain rep- 


V. Cherry, 95 S.W.2d 1276, 20 Tenn. 
App. 122. 

38. Vt.—Kinnear & Gager Mfg. Co. 
V. Miner, 92 A. 459, 88 Vt. 324. 

22 C.J. p 1106 note 9, 

Oontzaot in fozm of oozrespondeiLOo 
Ark.—Engles v. Blocker, 192 S.W. 

193, 127 Ark. 385. 

22 C.J. p 1106 note 9 [a]. 

37- Minn.— Baat v, Ber^qulst, 236 
N.W. 372, 182 Minn. 392. 

22 C.J. p 1106 note 10. 

A wzitteii. propoaitian accepted 
and acted on consummates a con¬ 
tract In writingr whlcli cannot be 
varied by paroi.—^Manufacturers* & 
Merchants' Inspection Bureau v. 
Bverwear Hosiery Go., 138 N.W. 624, 
152 Wis. 73, 42 L.R.A..N.S.. 847, Ann. 
Cas.l914C 449—22 C.J, p 1106 note 
10 [b]. 

Docnments written by one party 
and relied on by the other are with¬ 
in the paroi evidence rule.—Phelan 
V. Atlantic Nat. Bank of Boston, 17 
N.R2d 697, 301 Mass. 463. 

Qral aeceptanoe of wzitteci offer 
is not within the rule.—Zion Baptist 
Church V. Hebert, 28 P.2d 799, 94 
Colo, 59. 

38: Mlch.—Cohen v. Jackobolce, 59 
N.W. 666, 101 Mlch. 409. 

22 C.J. p 1107 note 11. 

39. T"t.—^M oore-Seaver Grain Co. 
V. Blum Millinsr Co., Civ.App., 264 
S.W. 561, 553, cltinsr Corpus Juris, 
and reversed on other grounds 
Blum Mining Co. y. Moore-3eav^r 


Grain Co., Com.App., 277 S.W. 78. 
22 C.J. p 1107 note 12. 

40. 111.—^Martin v. Tralner, 125 111. 
App. 474. 

41. Mo.—White V. Blwell, 176 S.W. 
486, 189 Mo.App. 36. 

22 C.J. p 1107 note 14. 

42. Miss.—Jourdan v. Albrltton, 111 
So. 591, 146 Miss. 651. 

43- Ky.—Sipple v. Pennlngton, 273 
S.W. 434, 209 Ky. 600. 

22 C.J. p 1107 note 17. 

44. Tenn.—Cobb v, Wallace, 6 
Coldw. 539, 98 Am.D. 435. 
Duration of contract generally see 
supra f 854. 

45- 111.—^Howland v. Newton Ice & 
Cold Storage Co., 240 IlLApp. 307. 
Mass.—^Bellows v. Worcester Stor¬ 
age Co., 7 N.E.2d 588, 297 Mass. 
188. 

Or.—Wright v. Morton, 267 P. 818, 
125 Or. 663. 

22 C.J. p 1107 note 21. 

Warehouse and storage receipts see 
infra § 926. 

Contract for storage space 
U.S,—City of Newark v. Mills, C. 
C.A.N.J., 36 F.2a 110, afflrming, D. 
C, Petition of Mills, 29 P.2d 207, 
and certiorari denied City of New¬ 
ark V. Mills, 50 S.Ct. 237, 281 U. 
S. 722, 74 REd. 1140. 

46: U.S.—Rajotte-Winters v. Whlt- 
ney Co., C.C.A.Or., 2 P.2d 801— 
Stang & Mitchell v. U. S., C.C.A. 
Va., 290 P. 136—^Davls v. Com- 
missioners of Sewerage of City of 
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Louisville, D.C.Ky„ 13 P.Supp. 672, 
modified on other grounds, C.C.A, 
Commissioners of Sewerage of 
City of Liouisville, Ky. v. Uavis, 88 
P.2d 797. 

Ark.—Creek v. Baxter, 43 S,W.2d 
227, 184 Ark. 1193—Nowlin-Carr 
Co. V. Cook, 283 S.W. 7, 171 Ark. 
61. 

Cal.—Columbia Casualty Co. v. L»ew- 
is, 67 P.2d 1010, 14 Cal.App.2d 64. 

Go.—Cobb V. Bond, 148 S.E. 411, 39 
Ga.App. 637. 

111.—Simon v. South End Cleaners 
& Dyers, 246 IlLApp. 14. 

La..—^Fire Protection Equipment Co. 
V. Rabinowltz, App., 194 So. 783^— 
Federal Sign System v. Gumina, 2 
Lia.App. 60. 

Md.—J. Li, Kobinson Const. Co. v. 
Barry, 108 A. 688, 136 Md. 276. 

Mass.—Beacon Tool & Machlne Co. 
V. National Products Mfg. Co., 147 
N.E. 672, 262 Mass. 88. 

N.J.—Booye v. Ries, 134 A. 86, 102 
N.J.Law 322. 

N.Y.—^Murdock v. Gould, 86 N.E. 12, 
193 N.Y. 369, reversing 106 N.T.S. 
1132, 120 App.Div, 888—Stevens 

Ploor Co. V. Porrest, 237 N.Y.S. 
225, 227 App.Div. 214. 

Or.—Graef v. Bowles, 248 P. 1090, 
119 Or. 498. 

Pa.—^Taber v. Porter-Gildersleeve 
Co., 114 A. 773, 271 Pa. 246. 

Tex.—Stout v. Sommers, Civ.App., 
28 S.W.2d 247, affirmed Sommers 
V. Stout, Com.App., 44 S.W.2d 901 
—Hamlc V. George S. Allison & 
Sons, Civ.App., 247 S.W. 918, af- 
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resentations were made before or at the time the 
contract was made,^^ and a parol warranty of fitness 
for a specific purpose,^® or a new provision requir- 
ing the performance of additional duties,^^ cannot 
be added; nor where the ciear legal effect of the 
contract is to include the doing of certain work can 
it be shown by parol evidence that such work was 
not included.5® 

§ 905. - Carriage 

a. In general 

b. Bilis of lading 

c. Railroad or steamship tickets 

a. IzL General 

The parol evidence rule applles to contracta of car¬ 
riage or shipment. 

The rule against the admission of parol evidence 


to vary or contradici a written contract applies in 
full force to contracts of carriage or shipment.®^ 

b. BiUs of Lading 

Bilis of lading, in so far as they constitute mere re- 
celpts, are subject to explanation or contradiction, but 
as contracts they cannot be varied by parol evidence. 

Bilis of lading are instruments of a two-fold 
character, being at once contracts and receipts, as 
appears in Carriers § 123, and in the C.J.S. title 
Shipping § 111, also 5S CJ. p 359 note 51. In so 
far as they partake of the nature of mere receipts, 
they are, in the absence of statute, subject to ex¬ 
planation or contradiction,52 ^nd it may be shown 
by parol evidence that none of the goods, or oniy a 
part of the goods, described in the bili of lading 
was in fact received,®^ as against a shipper or any- 
one who has not advanced value on the face of the 


flrmed Geo. S. Allen & Sons v. 
Hamic, Com.App., 260 S.W. 1037. 
Wash.—Robinson Tile & Marble Co. 
V. Samuels, 266 P. 701, 147 Wash. 
445. 

W.Va.—Coms-Thomas Bnglneering 

& Construction Co. v. McDowell 
County Court, 116 S.E. 462, 92 W. 
Va. 368. 

Fxovlsloiis MI to prioe or payxneiit 
Cal.—^Peschong v. Madden, 281 P. 

1068. 101 Cal.App. 632. 

■ Kan.—B. McCray Lumber Co. v, 
Terry, 278 P. 746, 128 Kan, 629. 
N.T.—Sherman v. New York, 1 N.Y. 
316—Union Stove Works v. Ar- 
noux, 28 N.T.S. 23, 7 Mlsc. 700. 
Work not ooutemplated 
Parol testimony showingr work not 
orlginally contemplated would be 
oecessary to build rooms In size re- 
quired by contract was held Inad- 
mlsaible.—^Valder v. Berg, 260 P. 240, 
122 Or. 661. 

Basis of bid 

In contractor’s action against clty 
based on fraudulent mlsrepresenta- 
tlon as to Quantity of excavation re- 
-Quired, contractor could not, by oral 
testimony, controvert his written 
statement accompanyiug bid that he 
understood pians and speciflcations, 
had made examinations, and that bid 
was based thereon.—^Palmberg v. 
City of Astoria, 229 P. 380, 112 Or. 
353, denying rehearing 228 P. 107, 
112 Or. 353. ’ 

47. Ky.—United Bquipment Co. v. 

D. T. Bohon Co., 263 S.W. 27, 203 
Ky. 627. 

22 C.J. p 1108 note 23 [a] (6). 

4Bi Cal.—^United Iron Works v. 
Standard Brass Castlng Co., 231 
P. 667, 69 CaLApp. 384. 

R.I.—Cameron & Ingalls Engi- 
neering Co. v. Provldence Body 
Co., 114 A. 1, 43 R.I. 673. 


Mass.—^Daly v. Kingston, 58 N. 

E. 1019, 177 Mass. 312. 

Mich.—Unruh v. De Wolf, 231 N.W. 
92, 251 Mich. 38. 

51. U.S.—Grammer S. S. Co. v. 
James Richardson & Sons, D.C.N. 
Y.. 37 F.2a 366, afflrmed, C.C.A., 
Grammer S. S. Corporation v. 
James Richardson & Sons, 47 F.2d 
186—Eastem S. S. Co. v. 170,040 
50/60 Bushels of Wheat, etc., D.C. 
N.Y.. 1 P.2d 558, afflrmed, C.C.A, 
Pioneer Steamship Co. v. 92,680 
Bushels of Wheat, 11 P.2d 1015. 
Ala.—^American Ry. Express Co. v. 
Henderson, 107 So. 746, 214 Ala. 
268. 

La.—^Raphiel v. American Ry. Ex¬ 
press Co., 120 So. 786, 10 La.App. 
463. 

Va.—^Peery v, Norfolk & W. Ry. Co., 
124 S.E. 250, 140 Va. 113. 

22 C.J. p 1109 note 27. 

A wxitteo. contract cannot be 
pieced ont by oral testimony.—Brad- 
ford V. Hines, 227 S.W. 889, 206 Mo. 
App. 582. 

5A U.S.—The Rohln Gray, D.C.N.Y., 
53 P.2d 1037, reversed in part on 
other grounds, C.C.A., 66 P.2d 375, 
modified on other grounds 65 F.2d 
376, certiorari denied Seas Ship¬ 
ping Co. v. Approximately 3,251,- 
000 Feet Board Measure of Lum- 
ber, 64 S.Ct. 70, 290 U.S. 653, 78 
LuEd. 566—Olivier Straw Goods 
Corporation v, Osaka Shosen Kai- 
sha, D.C.N.Y., 21 F.2d 618, revers¬ 
ed on other grounds, C.C.A, 27 P. 
2d 129, certiorari denied Osaka 
Shosen Kaisha v. Olivier Straw 
Goods Corporation, 49 S.Ct 22, 278 
U.S. 618, 73 UBd. 640—^The Mus- 
kegon, D.C.N.Y., 10 P.2d 817— 

Eastem S. S. Co, v. 170,040 60/60 
Bushels of Wheat etc., D.C.N.Y., 1 

F. 2d 558, afflrmed, C.C.A., Pioneer 
Steamship Co. v. 92,680 Bushels 
of Wheat, 11 F.2d 1015—^The Isla 
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, de Panay, C.C.A-X.T., 292 F. 723, 
certiorari granted Auatin Nichols 
& Co. V. The Isla de Panay, 44 S. 
Ct. 133, 263 U.S. 697, 68 L.Ed. 512. 
Afflrmed Austin Nichols & Co. v. 
The Isla de Panay, 45 S.Ct. 269, 
267 U.S. 260. 69 UEd. 603—The 
Arpillao, C.C.A.N.Y., 270 P. 426, 
reversing, D.C., 24X P. 282, and 
certiorari denied Jose Tayas' Sons 
Co. V. Pompeian Co., 41 S.Ct. 377, 
255 U.S. 574, 65 L.Bd. 793. 

Ala.—Louisville & N. R. Co. v. Cull- 
man Warehouse, 147 So. 421. 226 
Ala, 493—Wye Shipping Co. v. 
Hunter, Benn & Co., 100 So. 476^ 
211 Ala. 326. 

Ark.—^Arkansas Western Ry. Co. v. 

Robson, 285 S.W. 372. 171 Ark. 698. 
Ga.—^Western A A. R. R. v. Degg, 
123 S.E. 31, 33. 33 Ga.App. 368, 
citing Corpus Jnzis. 

Tex,—Texarkana & Pt. S. Ry. Co. v. 
Brass. Com.App., 260 S.W. 828, al- 
flrming, Clv.App., 245 S.W. 457, 
and reheanng overruled, Com.App. 
262 S.W. 737—Morris v. Davis, 
Civ.App., 3 S.W.2d 109, 111, quot- 
ing CTorpns Juris, and afflrmed 
Davis V. Morris, Com.App., 18 S.W. 
2d 63. 

22 C.J. p 1109 note 30. 

Receipts generally see Infra 5 936. 

A statameut as to the oondltlon of 
goods at the time of their receipt in 
a blll of lading is merely prima 
facie evidence and parol evidence is 
admissible to show the actual con- 
dition of the goods. 

Ark.—^Arkansas Western Ry. Co. v. 

Robson, 285 S.W. 372, 171 Ark. 698. 
111.—S. Valentine & Co. v. Atchison, 
T. A S. P. Ry. Co., 220 Ill.App. 188. 
Tex.—^Morris v. Davis, Civ.App., 3 
S.W.3d 109, afflrmed Davis v. Mor¬ 
ris, Com.App., 13 S.W.2d 63. 

22 C.J. p 1110 note 33. 

53. U.S.—Stpohmeyer & Arpe Co. v. 
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This principle has been held to apply to 
third parties as well as to the original parties to 
the bili of lading, where it is marked “not negotia- 
ble.”^5 Conversely» the shipper or consignee may 
contradict the bili o£ lading by parol evidence show- 
ing that the carricr received a larger quantity than 
the bili of lading acknowledged to have been re¬ 
ceived. ^ 6 

On the other hand, in so far as bilis of lading ex- 
press the contract between the parties and define 
their rights, liabilitics, and undertakings, they can- 
not be varicd or contradicted by parol evidence.57 
It has been held, nevertheless, that, where goods are 
received and actually shipped under a parol con¬ 
tract, the subsequent receipt of a bili of lading does 
not preclude the shipper frotn relpng on the parol j 
contract.58 I 


c. Eailroad or Steamsliip Tickets 

Rallroad op steamship tickets, so far as contractuai 
In nature, cannot be varled by parol evidence, but, whsr» 
regarded as mere tokens, they are not wlthln the ^ule.^ 

Railroad or steamship tickets are within the rule 
against variation or contradiction so far as they 
express the contract,59 but they are not necessarily 
of a contractual nature,5° and, where they are re¬ 
garded as tokens that the fare has been paid rath- 
er than as contracts, they are not within the rule.8l 

§ 906. Employment 

Written contracts of employment are wlthln the parol 
evidence rule; thus It cannot be shown that the duratlon 
of the employment, the compensatlon, or the Services to 
be rendered were to be otherwlse than as expressed In 
the contract. 


American Line S. S. Corporation, 
C.C.A.N,T., 97 P.2d 360. 

Conn.—Shore v. New York, N. H. & 
H. R. Co., 121 A. 344. 345, 99 Conn. 
129, Quotinff Coxpns Jnzis. 

La.—R aphiel v. American Ry. Ex¬ 
press Co., 120 So. 7S6, 10 La.App. 
463. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 
Kempner, Com.App., 282 S.W. 795, 
reversing, Clv.App., 275 S.W. 459. 
Va.—Director General of Railroads 
V. Chandler, 106 S.B. 226, 129 Va. 
418, 

10 C.J. p 199 note 98. 

64. U.S.—Strohmeyer & Arpe Co. v. 
American Line S. S. Corporation, 
C.C.A,N.T.. 97 F.2d 360. 

65. Pa.—^Pranklln Tnist Co. v. 
Philadelphia, B. & W. R. Co., 70 
A. 949, 222 Pa. 96, 22 L.R.A.,N.S., 
828. 

56. lowa.—Chapin v, Chicagro, M. & 
St P. R. Co., 44 N.W. 820, 79 lowa 
582. 

57. U.S.—South Carollna Asparagrus 
Growers' Ass’n v, Southern Ry. 
Co., C.C.A-S.C., 46 P.2d 452, 454, 
citin^ Ctorpns Jnxis—Western 
Lumber Mfgr. Co. v. U. S., D.C. 
Cal., 9 P.2d 1004—^Rosenberg Bros. 
& Co. V. U. S. Shipping; Board 
Emergrency Fleet Corporation, D. 
C.Cal., 7 P.2d 893, afflrmed, C.C.A., 
U. S. Shippingr ^ard Emersency 
Fleet Corporation v. Rosenbergr 
Bros. & Co., 12 P.2d 721, certiorari 
granted 47 S.Ct 237, 273 U.S. 682, 

71 L.Ed. 888, reversed on other 
grrounds, 48 S.Ct. 256, 276 U.S. 202, 

72 L.Ed. 531—Eastem S. S. Co. v. 
170,040 60/60 Bushels of Wheat, 
eta, D.aN.T,, 1 P.2d 568, afBrmed, 
C.C.A., Pioneer Steamship Co. v. 
92,680 Bushels of Wheat 11 F.2d 
1016—Missourl-Pacific R. Co. v, 
Sorrell, D.C.Tex., 21 P.Supp. 886— 
The Arplllao, C.aA.N.Y., 270 P. 
426, reversingr, D.C., 241 P. 282, 
azkd certiorari denied Jose Tayas* 


Sons Co. V. Pompelan Co., 41 S.Ct. 
377, 255 U.S. 574, 65 L.Ed. 793. 

Ark.—^Arkansas Western Ry. Co. v. 
Rohson, 285 S.W. 372, 171 Ark. 
698. 

Ga.—Central of Geor^ia Ry. Co. v. 
Grmer & Rustin, 127 S.B. 878, 33 
Ga.App. 705—Western & A. R. R. 
V. Legrgr, 123 S.E. 31, 32, 32 Ga. 
App. 368. citingr Corpus Juris. 

La.—^Wichita F^lls Motor Co. v. 
Kerr S. S, Co,, 107 So. 777, 160 La. 
992—^Raphiel v. American Ry. Ex¬ 
press Co., 120 So. 786, 10 La.App. 
463. 

Mont.—Cook V. Northern Pac. Ry. 
Co., 203 P. 512, 615, 61 Mont 573, 
citingr Corpus Juris. 

N.J.—^Pennsylvania-Reading Sea- 

shore Lines v. Unit Const Co., 189 
A. 376, 377, quoting' COrptui Juris, 
and 117 N.J.Law 494, reversing’, 
186 A. 445, 14 N.J.Misc. 642. 

22 C.J. p 1109 note 31. 

Rule of substantlire law 
Tex.—^Texarkana & Pt. S. Ry. Co. v. 
Brass, Com.App., 260 S.W. 828, af- 
firmingr, Clv.App., 245 S.W. 467, 
and rehearing- overruled, Com.App., 
262 S,W. 737. 

Rotatious on canier^s waybill are 
inadmissible to vary shipping* con¬ 
tract or shlpper*s written Instruc- 
tions.—Gus Datillo Pruit Co. v. Illi¬ 
nois Cent R. Co., 299 S.W, 1089, 222 
Ky. 41. 

Boute 

(1) Both shipper and carri er are 
bound by selection of route shown in 
bili of lading*, and it is error to per- 
mit evidence with reference to the 
carrlei^s duty to shlp by another 
route.—^Illinois Cent. R. Co, v. Lu- 
ther, 283 S.W, 1013, 214 Ky. 658. 

(2) Where there is no stlpulatlon 
in the bili of lading as to the route 
over which the goods shall be trans- 
ported, parol evidence that the ^oods 
were to be shipped by a particular 
route Is not competent 

826 


Ilt^-Shafton Co. v. St. Louls, L M. 

& S. R. Co., 174 Ill.App. 121. 

Ind.—Snow v. Indiana, B. & W. R. 

Co., 9 N.E.*702, 109 Ind. 422. 
N.Y.—^Whlte V. Van Kirk, 26 Bart>. 
16, reversed on other grounds, 
Whlte V. Ashton, 61 N.Y. 280. 
Place or mode of stowing 

(1) In some cases parol evidence 
of an agreement that the goods 
might be stored on deck has been 
held inadmissible, inasmuch as a blll 
of lading which Is silent as to the 
place of storage in a ship Imports a 
contract accordlng to the customs 
of shipping, that the goods are to 
be stored under deck. 

U.S.—^The Welllngton, D.C.Wis., 29 p. 

Cas.No.17,384, 1 Biss. 279. 

N.Y.—Creery v. Holly, 14 Wend. 26. 

(2> However, in other cases it has 
been held that a hili of lading silent 
as to the place of stowage of cargo 
carries with it a presumption that 
the cargo is to be stowed under deck, 
but that such silence is not an ex¬ 
press contract on that point, and an 
agreement to carry on deck may be 
shown. 

U.S.—Two Hundred and Slxty Hogs- 
heads of Molasses, D.C.Me., 24 F. 
Cas.No.14,296, 1 Hask. 24—Vemard 

V. Hudson, C.C.Mass., 28 P.Cas.No. 
16,921, 3 Sumn. 405. 

Va.—^Doane v. Keating, 12 Leigh 891, 
39 Va. 391, 37 Am.D. 671. 

58i, N.Y.—Guillaume v. General 
Transatlantlc Co., 3 N.E. 489, lOO 
N.Y. 491. 

22 C.J. p 1110 note 82. 

68. U.S.—Bachman v. Clyde SS. Co., 
N.Y., 162 P. 403, 81 C.C.A. 629. 

22 C.J. p 1110 note 34. 

60. lowa.—Coine v. Chicago & N. 

W. R. Co., 99 N.W. 134, 123 lowa 
458. 

61. S.C.—^Levan v. Atlantic Coast 
Line R. Co., 68 S.B. 770, 86 S.C. 
614. 

22 C.J. p 1110 note 36. 
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The terms of a written contract of employment 
cannot be varied or contradicted by parol.62 This 
rulc precludes any showing that the duration of 
the employmeiit was by a parol agreement to be dif¬ 
ferent frotn the term stated in the written con- 
tract,^^ that the hours of work were to be other- 
wise than as provided therein,^^ that the compen- 
sation to be paid was other than that stipulated,®^ 
that Services for which payment was promised by 
the contract were rendered gratuitously,66 or that 
the Services to be rendered were other than those 


cxpresscd in the contract.®^ 

§ 907. - Giiaranty, Surctyship, and In- 

demnity 

Written contracte of guaranty^ auretyship» and In- 
demnity are within the parol evidence rule. 

In the abscncc of ambiguit>% uncertainty, fraud, 
or mistake, a written undertaking of guaranty or 
surctyship cannot be varied, contradicted^ or added 
to by parol or extrinsic evidence.®® 


82. Conn.— Roessler v. Burwell, 176 
A. 126, 119 Conn. 289. 

Ga.— North Georgla Lumber Co. v. 
Lawson, 150 S.Ht 866, 40 Q-£L.A.pp. 
680. 

Ky.—Hoffman v. Wilson, 270 S.W. 
788, 208 Ky. 196. 

La._Duncan Steele, Inc. v. Labatt, 

App., 130 So. 841, citing Corpus 
juris. 

Me.— Johnson v. Burnham, 115 A. 
261, 120 Me. 491. 

ff.C.—Shemll v. Graham County, 
170 S.B. 636, 206 N.C. 178. 

Okl.—NIchlos V. Melton & Melton, 
284 P. 642, 141 Okl. 210. 

Tex.— French v. Love, Clv.App., 281 
S.W. 301. 

Wls.—^Milwaukee Corrugating Co. v- 
Flagge, 198 N.W. 394, 184 Wls. 139. 
22 C.J. P 1110 note 39. 

PurOcTilar coutraets wlthis. mlo 

(1) Agency generally. 

U.S.—J. W. Ringrose Co. v. W. & 
J. Sloane, D.C.Pa., 266 F. 402, af- 
flrmed, C.C.A., 272 F. 446. 

Pa. —^Dahath Electric Co. v. Suburban 
Electric Bevelopment Co., 2 A.26 
765, 332 Pa. 12’9. 

Tenn.—Jackson v. Texas Co., 10 
TennA.pp. 235. 

22 C.J. p 1110 note 39 [a] <1). 

(2) Between attomey and Client. 
Ark.—Lake v. Wilson. 36 S.W.2d 697, 

38 S.W.2d 26, 183 Ark. 180—Cen¬ 
tral Clay Drainage Dist. v. Hunt- 
er, 295 S.W. 19, 174 Ark. 293. 

Cal.—^In re Prather’s Estate, 191 P. 
621, 1S3 Cal. 314. 

Fla—McGill v. Cockrell, 101 So. 199, 
88 Fla. 54. 

Minn.—Hoy v. Nichols, 212 NT.W. 530, 
170 Minn. 191. 

N.J.—^Harris v. Brockhurst, 194 A. 

876, 119 N.J.Law 187. 
litx.—Johnson v. Cofer, Civ.App., 113 
S.W.2d 963. 

(3) Between an Insurance company 
and Its agent.—Stone v. Hartford 
Fire Ins. Co., 21 S.W.2d 281, 231 Ky. 
264—22 CJ. p 1110 note 39 [a] (2). 

(4) Between a broker and his em- 
ployep. 

CaL—^Wright-Callender-Andrews Co, 
V. Eaton, 191 P. 68, 47 Cal.App. 
685. 

Ga—^McGlawn v. Lane & Watkins, 
128 SJS. 219, 34 Ga.App. 58. 


Ky.—Carter v. Hali, 229 S.W. 132, 
191 Ky. 75. 

Mo.—Isaac T. Cook Co. v. Craddock- 
Terry Co., App., 109 S.W.2d 731. 
K.J.—Lesnik v. Yerg, 142 A. 665, 6 
N.J.Misc. 717. 

Okl.—Bateman v. Richard, 232 P. 
443, 105 Okl. 272. 

Or.—Kight V. Orchard-Hays. 275 P. 
682, 128 Or. 668. 

Pa.—^Emmons v. McCreery, 160 A. 
722, 307 Pa. 62. 

R. I.—^Wolf V. Moran, 133 A. 350. 
Tex.—French v. Love, Civ.App., 281 

S.W. 301—Smith v. Jones, Civ.App., 
264 S.W. 573. 

Wls.—Johnson v. S. W. Straus & Co., | 
234 N.W. 335, 203 Wls. 256. I 

22 C.J. p 1110 note 39 [a] (3). j 

(5) Between school authorlties and j 
a school teacher. 

lowa—Miner v. Lovilia Independent! 
School Dist., 234 N.W. 817, 212 
lowa 973. 

S. C.—^McBlveen v. Evergreen School 
Dist. No. 17, 184 S.E. 794, 179 S. 
C. 291. 

Tenn.—Ottinger v. Cocke County 
Board of Education, 12 Tenn.App. 
532. 

22 aJ. p 1110 note 89 [a] (5). 

63. Mass.—Campion v. Boston & M. 

R. R., 169 N.E. 499, 269 Mass. 579. 
Mich.—^Muir v. Deonard Refrigera¬ 
tor Co., 257 N.W. 723, 269 Mich. 
406. 

22 C.J. p 1111 note 40. 

644 N.T.—Alexander v. United Pruit 
Co., 226 N.Y.S. 113, 131 Misc. 41. 

U.S.—J. W. Ringrose Co. v. W. 
& J. Sloane, D.C.Pa, 266 F. 402, 
afBrmed, C.C.A., 272 P. 445. 

Cal.—In re Prather's Estate, 191 P. 
521, 183 Cal. 314. 

Minn-—^Hoy v. Nichols, 212 N.W. 530, 
170 Minn. 191. 

Tenn.—Ottinger v, Cocke County 
Board of Education, 12 Tenn.App. 
532. 

22 C.J. p 1111 note 41. 

Agreememt for share of profit 
Tex.—Stapper v. Van Valkenburgh & 
Vogel, CIvA.pp., 128 S.W.2d 466. 
error dismissed, ludgment correct. 
22 C.J. p 1111 note 41 Cb]. 
A g r o omeiat as to bonus 
i — ^Muir V. Leonard BefWarera- 
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tor Co., 257 N.W’. 723, 269 Mich. 
406. 

22 C.J. p 1111 note 41 [c]. 

66- Mass.—^Worthington v. Plym- 
outh County B. Co., 47 N.B. 403, 
168 Mass. 474. 

67. U.S.—^Arkansas Amusexnent Cor¬ 
poration V. Kempner, C.C.A.Ark., 
57 P.2d 466. 

lowa.—Miner v. Lovilia Independent 
School Dist., 234 N.W', 817, 212 
lowa 973. 

La,—C. G. Robinson & Co. v. Con- 
nell, 117 So. 774, 166 La. 685. 

68- U.S.—^National Burety Co. v. 
McGreevy, C.C.A.Mo.. 64 F.2d 899. 
certiorari denied McGreevy v. Na¬ 
tional Surety Co., 54 S.Ct. 62, 290 

U. S. 644. 78 LEd. 559—Johnston 

V. Pidelity Nat. Bank & Trust Co. 
of Kansas City, Mo., C.C.A.Kan.. 
8 P.2d 847. 

Cal,—Mortgage Guarantee Co. v. 
Chotiner, 64 P.2d 138. 8 Cal.2d 110, 
108 A,L.R. 1080—WThitaker v. Ti- 
tle Insurance & Trust Co., 199 P. 
528, 186 CaL 432—Hammond Lum¬ 
ber Co. V. Danziger, 37 P.2d 517, 
2 Cal.App. 197. 

lowa.—^Andrew v. Austin, 232 N.W. 
79, 213 lowa 963. 

La.—Jaburg Bros. v. Wagner & Bro., 

5 La.App. 682. 

Mass.—Scholl v. Gllman, 160 N.EL 
889, 263 Mass. 295. 

Minn.—^Belle City MaJleable Iron Co. 
V. Clark, 215 N.W. 856, 172 Minn. 
508. 

Miss.—Central Shoe Co. v. J. P. Conn 

6 Co., 133 So. 126, 160 Miss. 151. 
Mo.—^Loveland v. Jungbluth, App., 

226 S.W. 46. 

Nev.—Balley v. Neagle, 13 P.2d 634, 
635, 54 Nev, 267, Quoting Corpus 

N.J.—Superior Pinance Corporation 
V. McCrane, 174 A. 569, 113 N.J. 
Law 501. 

Okl.—^Maney v. Cherry, 41 P.2d 82, 
170 OkL 469, 

Tex.—Prank L. Smith Tire Store v. 
Pirestone Tire & Rubber Co., Civ. 
App., 68 S.W.2d 577, error refused- 
22 aJ. p 1112 note 44. 

Svidenca hald luadnolssibls 

(1) To Show that a written guax- 
anty plainly applicable only to fu¬ 
ture indebtedness, was intended to 
apply to past indebtedness.—-Amei^ 
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Indcmniiy. The rule excluding parol or extrin- 
sic evidence to contradict or vary a written con- 
tract applies to contracts of indemnity.®® 

§ 908. -Insurance 

The parol evidence rufe fs appficable to Insurance 
policles. 


The rule stated in § 901 supra, that, with certain 
exceptions, a contract in writing merges all previ- 
ous negotiations leading up thereto and cannot be 
altered or contradicted by parol or extrinsic evi¬ 
dence is applicable to contracts or policies of insur- 
ance generally,*^® including contracts or policies of 
burglary,7i fire,^^ and, likewise, including contracts 


ican Sec, Bank v. Liberty Motor Co., 
214 P. 1062, 124 Wash. 678. 

(2) To Show that a written con¬ 
tract of sruaranty expressly provid- 
ing that it should remain in force 
untll terminated by written notice, 
was understood to be in force only 
for a limlted term.—Pratt v. Nation¬ 
al Bank of Commerce of Seattle, C. 
C.A.Ala., 297 P. 148. 

(3) ^Vritten guaranty providing 
that it was a continuing agreement 
to cover indebtedness of any and 
every form that debtor may owe 
creditor, whether now contracted or 
to be contracted. could not be ex- 
plalned by extrinsic evidence for 
purpose of showlng that it was In- 
tended to apply only to Indebted¬ 
ness incurred by debtor for certain 
year,—Miller v. National Printing & 
Engraving Co., 45 P.2d 483. 172 Okl. 
447. 

69. Ky.—^Bank of Blaine v. Han- 
shaw. 75 S.W.2d 529, 266 Ky. 825. 

22 C.J. p 1112 note 46. 

70. U.S.—Jones v. Jefferson Stand¬ 
ard Life Ins. Co., C.C.A.Ga., 79 P. 
2d 640, certiorari denied 66 S.Ct. 
310, 296 U.S. 646, 80 L.Pd. 459, re- 
hearing denied 56 S.Ct. 380, 296 U. 
S. 665, 80 L.Bd. 474—Sevald v. U. 
S., C.C.A.Ind., 73 F.2d 860, cer¬ 
tiorari denied 56 S.Ct. 648, 295 U. 
S. 736, 79 L.Bd. 1684—Lighting 
Plxture Supply Co. v. Pidelity 
Union Pire Ins. Co., CC.A.La., 65 
P.2d 110, certiorari denied 52 S. 
Ct. 641. 286 U.S. 558, 76 L.Ed. 1292 
—Smith V. Royal Ins, Co,, D.C. 
Cal., 5 P.Supp. 435, reversed on 
other grounds, C.C.A., Royal Ins. 
Co. V. Smith, 77 P.2d 157. 

111.—Krmicek v. Pederal Life Ins. 

Co., 252 IllJ^pp. 232. 

Masa.—^Penta v. Home Pire & Ma¬ 
rine Ins. Co. of Califomia, 160 N. 
R 807, 263 Masa 262. 

Mich.—^Wells v. Prudential Ins. Co. 
of America, 214 N.W. 308, 239 
Mich. 92. 

N.H.—Metropolitan Life Ins. Co. v. 
Olsen, 123 A. 676, 81 N.H. 143, 32 
A.L.R. 1472. 

N.J.—Alcamo v. Motorlsts Casualty 
Ins. Co., 165 A, 861, 11 N.J.Misc. 
360—Weatherby v. Scottish Union 
& National Ins. Co., 167 A, 169, 9 
N.J.Misc. 1256. 

N.T.—^Drennan v. Sun Indemnity Co. 
of New York, 280 N.T.S. 723, 244 
App.Dlv. 671, afflrmed 2 N.B.2c 
634, 271 N.T. 182—Metzger v. Mt- 


na Ins. Co., 240 N.Y.S. 756, 229 
App.Div. 26. 

Ohio.—Wagner v. National Pire Ins. 
Co., 8 N.B.2d 144, 132 Ohio St. 405 
—German Beneflcial Union v. 
Weinfurtner, 190 N.R 397, 128 

Ohio St. 173. 

Okl,—^Atlas Life Ins. Co. v. Spitler, 

63 P.2d 82, 178 Okl. 637—Califor- 
nia State Life Ins. Co. v. Balley, 

64 P.2d 647, 176 Okl. 163. 

Or.—Jaloff V. United Auto Indemnity 
Exchange, 250 P. 717, 120 Or. 381. 
S.C.—Blue Bird Ice Cream Co. v. 
American Employers' Ins. Co. of 
Boston, Mass., 189 S.E. 657, 182 
S.C. 384. 

S.D.—Davenport v. PIremen's Ins. 
Co. of Newark, N. J., 199 N.W. 208, 
47 S.D. 42$. 

Tenn.—Provident Life & Accident 
Ins. Co. V. Mattock, 3 Tenn.App. 
432. 

Tex,—^Veal v. Pire Ass'n of Philadel¬ 
phia, Clv.App., 30 S.W.2d 716— 
Commonwealth Casualty Co. v. 
Holyfleld, Civ.App., 264 S.W. 167. 
Wash.—Samarzich v. JEtna Life Ins. 
Co. of Hartford, Conn., 40 P.2d 
129, 180 Wash. 879. 

22 C.J. p 1113 note 47. 

The rule appUes partlonlarly to 
Insurance contracts.—Baker v. Keet- 
Rountree Dry Goods Co., 2 S.W.2d 
733, 740, 318 Mo. 969, citing Cozpus 
Taris, and rehearing denied 3 S.W. 
2d 1003, 318 Mo. 969. 

Statutory rule 

La.—Shuff V. Life & Casualty Ins. 
Co. of Tennessee, 114 So. 637, 164 
La. 741, arnrming 6 La.App. 603— 
Langston v. U. S. Nat. Life & 
Casualty Co., 4 LcuApp. 474. 

33 C.J. p 116 note 49 [a]. 

Xguoranoe of tbe English language 
on the part of the Insured held not 
to authorize parol evidence. 

U.S.—Sevald v, U. S., aC.A.Ind., 73 
P,2d 860, certiorari denied 55 S. 
Ct. 648, 296 U.S. 736, 79 L.Bd. 1684. 
N.H.—Turcotte v. Prudential Ins. 
Co. of America, 182 A. 9, 87 N.H. 
440. 

Failure to read or fuideistand 
Evidence that insured had not 
read or understood and assented to 
the terms of the policy is Inadmis- 
sible.—^Virginia P. & M. Ins. Co. v. 
Morgan, 18 S.E. 191, 90 Va, 290-^33 
C.J. p 116 note 50. 

NoBLwaiver agzeement 

(1) Where Insured executed a 
uonwalver agreement before auy at- 
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tempt was made to adjust his loss, 
parol evidence of »what occurred 
when such agreement was executed 
was inadmlssible.—^W eddington v. 
Piedmont F. Ins. Co., 64 S.E. 271, 
141 N.C. 234, 8 Ann.Cas. 497. 

(2) Waiver and estoppei as re- 
gards discharge, performance, and 
the like see infra § 966. 

Agentes knowledge of ezistenoe of 
certadn facts 

An Insurance company cannot 
avail Itself of provlsions in the 
policy that it should be void If cer¬ 
tain facts therein mentloned as es- 
sential to the Insurance should be 
found not to exist when these facts 
were known to the agent not to exist 
when the policy was issued through 
him, and the existence of such facts 
and the knowledge of the agent may 
be proved by parol.—^Pearlstlne v. 
Phoenix Ins. Co., 64 S.E. 372, 74 S. 
C. 246. 

71. 111.—^Bankers* State Bank v. 
New Jersey Pidelity & Piate Glass 
Ins. ‘Co. of Newark, N. J., 263 111. 
App. 205. 

Mo*—Teich v. Globe Indemnity Co., 
App., 26 S.W.2d 664. 

72. U.S.—^Lightlng Pixture Supply 
Co. v. Pidelity Union Pire Ins. Co., 
C.C.A.L€u, 55 P.2d 110, certiorari 
denied 62 S.Ct. 641, 286 U.S. 668, 
76 L.Ed. 1292. 

Ga.—Cutright v. National Union 
Pire Ins. Co., App., 16 S.B.2d 640 
—Scottish Union & National Ins. 
Co. v. PortesQue, 140 S.E. 893, 37 
Ga.App. 366. 

I N.H.—^Morln v. Mercury Ins. Co., 

1 175 A. 864, 87 N.H. 169. 

N.J.—^Kramer v. Western Assur. Co., 
157 A. 171, 9 N.J.Misc. 1261— 

Weatherby v. Scottish Union & 
National Ins. Co., 167 A. 169, 9 
N.J.Mlac. 1266. 

N.T.—Colln V. Hamilton Pire Ins. 
Co. of City of New York, 233 N.T. 

S. 86, 226 App.Div. 346, reversed 
on other grounds 167 N.B. 464, 261 
N.T. 312, reargument denied 168 
N.B. 440, 261 N.T. 692—States Im- 
port & Export Corporation v. 
Hartford Pire Ins. Co., 206 N.T.S. 
323, 210 App.Div. 374. 

Ohio.—Wagner v. National Pire Ins. 

Co., 8 N.B.2d 144, 132 Ohio St. 406. 
Or.—^Meader v. Parmers' Mut. Pire 
Relief As8% 1 P.2d 138, 137 Or. 
IIL 
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or policies of life,73 Uve stock,'^^ marine,75 and 
title75 Insurance. 

The rule has been applied so as to exclude evi- 
dence o£ negotiations, conversations, or state- 
inents,77 custoni,78 intent,79 letters,^® and unrelated 
documents.81 

Parol evidence is not admissible to add to, vary, 
or contradict statements made in the application,®^ 
if the application is accepted^^ and attached to, re- 


cited in, or indorsed on the policy.®^ 

Ordinarily, where the policy specifically describes 
the property, parol or extrinsic evidence is not ad¬ 
missible, in the absence of fraud or mistake, to show 
what property was intended to be covered, or that 
the intention of the parties was to insure other prop¬ 
erty than that described;®® nor is it admissible to 
show the destruction of property in a different 
building than the one described in the policy,^® and 


Vt—Williains MffiT. Co. v. Insurance 
Co. of North America, 113 A. 780, 
SSVt. 132. 

26 C.J. P 77 note 67, P 622 note 37. 

Xroxi^safo provieion 
Mo.—Mackey v. Home Ins. Co. of 
New York, App., 284 S.W. 161. 

73 . Colo.—Fee v. Wells, 176 P. 829, 
65 Colo. 348. 

j^ieh.--KapralIan v. Central Life 
Ins. Co. of Illinois, 267 N.W. 598, 
276 Mich. 85. 

Mlnn.— Miller v. McCarthy, 270 N.W. 

569, 198 Minn. 497. 

Mo.—Baker v. Keet-Rountree Dry 
Goods Co., 2 S.W.2d 733, 318 Mo. 
969, rehearingr denied 3 S.W.2d 
1003, 318 Mo. 969. 

N.C.—Smlth V. Pilot Life Ins. Co., 4 
S.B.2d 321, 216 N.C. 152. 

Okl.—Badgett v. Oklahoma Life Ins. 

Co., 64 P.2d 1069, 176 Okl. 86. 

Or.—Morford v. California Western 
States Life Ins. Co., 113 P.2d 629. 
Tenn.—^Hammer v. American United 
Life Ins. Co., App., 141 S.W.2d 601. 

Endowment policy 

N-.t.—^M anson v. New York Life Ins. 
Co., 243 N.Y.S. 679, 229 App.Div. 
670. 

Parol evidence as to disaliility pro- 
visions held properly rejected^ 

Ark.—Metropolitan Life Ins. Co. v, 
Minton, 66 S.W.2d 627, 188 Ark. 
466—Guardian Life Ins. Co. v. 
Johnson, 67 S.W.2d 666, 136 Ark. 
1019. 

N.H.—Turcotte v. Prudential Ins. 
Co. of America, 182 A. 9, 87 N.H. 
440. 

S.C.—Chapman v. Metropolitan Life 
Ins. Co., 173 S.B. 801, 172 S.C. 260. 

AjTenfs statements hcld inadmis- 
Bible.—Policyholder’s Nat. Life Ins. 
Co. V. Nelson, 211 N.W. 444, 60 S.D. 
606. 

74. lowa.—Mills v. Farmers’ Ins. 
Co., 37 lowa 400. 

38 C.J. p 110 note 78 Cb] (2). 

76. La.—Gomila v. Hibernia Ins. 

Co., 4 So. 490, 40 La.Ann. 553. 

38 C.J. p 1179 notes 86, 86. 

76. U.S.—Banes v. New Jersey Ti- 
tle Guarantee & Trust Co., N. J., 
142 F. 967, 74 C.C.A. 127. 

Cal.—Whitaker v. Title Insurance & 
Trust Co., 199 P. 528, 186 Cal. 432. 
62 C.J. p 1068 note 60. 

77. ^Ariz.—Industrial Commission v. 


Arizona Power Co., 296 P. 306, 87 
Ariz. 426, afflrmed 297 P. 462, 38 
Ariz. 44. 

Colo.—Fee v. Wells, 176 P. 829, 65 
Colo. 348. 

Mass.—Penta v. Home Fire & Ma¬ 
rine Ins. Co. of California, 160 N. 
E. 807, 263 Mass. 262. 

Mich.—^Kapralian v. Central Life 
Ins. Co. of Illinois, 267 N.W. 698, 
276 Mich. 86. 

Mo.—Baker v. Keet-Hountree Pry 
Goods Co., 2 S.W.2d 733, 318 Mo. 
969, rehearing denied 3 S.W.2d 
1003. 318 Mo. 969. 

N.Y.—Colin V. Hamilton Fire Ins. 
Co. of City of New York, 233 N. 
Y.S. 86, 226 App.Div. 346, reversed 
on other grounds, 167 N.B. 464, 
261 N.Y. 812, reargrument denied 
168 N.E. 440, 261 N.Y. 692. 

Or.—^Morford v. California Western 
States Life Ins. Co., 113 P.2d 629. 
S.D.—Policyholder»s Nat Life Ins. 
Co. V. Nelson, 221 N.W. 444, 60 S. 
D. 606. 

Tenn.—^Provident Life & Accident 
Ins. Co. V. Matlock, 3 Tenn.App. 
432. 

38 C.J. p 1179 note 86. 

7a N.Y.—Ira S. Bushey & Sons v. 
American Ins. Co., 142 N.E. 340, 
237 N.Y. 24, affirming 199 N.Y.S. 
929, 206 App.Div. 715, and reargu- 
ment denied 143 N.B. 732, 237 N.Y. 
636. 

22 C.J. p 1113 note 47 [b]. 

79. 111.—^Niedringhaus v. .®tna Ins. 
Co., 236 I11.APP. 336. 

Mich.—Michigan Stamping Co. v. 
Michigan Bmployers’ Casualty Co., 
209 N.W. 104, 235 Mich. 4. 

N.H.—^Metropolitan Life Ins. Co. v. 
Olsen. 123 A. 576, 81 N.H. 143, 32 
A.L.R. 1472. 

N.Y.—Ira S. Bushey & Sons v. 
American Ins. Co., 237 N.Y. 24, 
142 N.B. 340, affirming 199 N.Y.S. 
929, 206 App.Div. 716, and reargu- 
ment denied 143 N.H. 732, 237 N. 
Y. 636. 

Wash.—Franklin v. Northern Life 
Ins. Co., 104 P.2d 310, 4 Wash.2d 
641—Samarzlch v. iBtna Life Ins. 
Co. of Hartford, Conn., ^40 P.2d 
129, 180 Wash. 379. 

80. Mo.—Baker v. Keet-Rountree 
Dry Goods Co., 2 S.W.2d 733, 818 
Mo. 969, rehearing denied 3 S.W. 
2d 1003, 318 Mo. 969. 

81. U.S.—Leithauser v. Hartford 
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Fire Ins. Co., C.C.A.Ohio, 78 F.2d 
320, certiorari denied 66 S.Ct 249^ 
296 U.S. 646, 80 L.Bd. 469. 

82. U.S.—Sevald v. U. S., C.C.A.Ind., 
73 F.2d 860, certiorari denied 66 
S.Ct 648, 295 U.S. 736. 79 L.Bd. 
1684. 

Ala.—Ollve v. Bquitable Life Assur. 
Soc. of U. S., 161 So. 57, 227 Ala. 
667. 

Ga.—Carolina Life Ins. Co. of Co- 
lumbia, S. C., v. Murphy, 170 S.E. 
817, 47 Ga.App. 426. 

Mo.—Banks v. Clover Leaf Casualty 
Co., 233 S.W. 78, 207 Mo.App. 367. 
Bvldeuce that Insured was not 
asked the qnestions in the applica¬ 
tion, but that examiner answered 
them, was held Inadmissible because 
contradicting statement in the pol¬ 
icy that answers to questions were 
made by insured.—^New York Life 
Ins. Co. V. Stewart, C.C.A.La., 69 F. 
2d 967. 

83. Ky.—Our Home Life Ins. Co. v. 
Butch, 47 S.W.2d 714, 242 Ky. 766. 

84. Ky.—Our Home Life Ins. Co. 
V. Butch, supra. 

N.Y.—^Bmanuele v. Metropolitan Life 
Ins. Co., 242 N.Y.S. 716, 137 Misc. 
642. 

The designatloxi. of a beneflclary in. 
an application for Insurance may be 
varied by parol evidence where it is 
not made a part of the policy, which 
is the contract between the parties. 
—Rudershauer v. Metropolitan L. 
Ins. Co., 18 Ohlo Cir.Ct 609, 10 Ohio 
Cir.Dec. 268. 

85. Md.—.ffltna Casualty & Surety 
Co. of Hartford, Conn., v. Gerber, 
117 A. 856, 140 Md. 441. 

N.Y.—^American Surety Co. of New 
York V. Patriotlc Assur. Co., 160 
N.B. 699, 242 N.Y. 64, reversing 
208 N.Y.S. 828, 213 App.Div. 819, 
and reargument denied 164 N.B. 
602, 243 N.Y. 663. 

Ohio.—Fidelity & Casualty Co. of 
New York v. Hartzell Bros. Co., 
143 N.E. 137, 109 Ohio St. 666. 

Okl.—^Druggists' Mut. Fire Ins. Co. 
of lowa V. Shaw, 41 P.2d 69, 170 
Okl. 610. 

Vt—Williams Mfg. Co. v. Insurance 
Co. of North America, 113 A- 780, 
95 Vt. 132. 

26 C.J. p 77 note 69, p 624 note 69. 

86. Tex.—^^tna P. Ins. Co. v. Bran- 
non, Civ.App., 81 S.W. 660. 



§ 909 

that defendant knew at the time the contract was 
made that the property was not located in the build- 
ing described therein,®'^ 

§ 909. - Partnership 

ParoI evidence is inadmissible to vary a written con¬ 
tract of partnership, or an agreement for dissolution or 
for the purchase of a partner's interest. 

A written contract of partnership cannot be ex- 
tended, limited, or otherwise varied by parol evi¬ 
dence to Show that the true relation of the parties 
or their rights and liabilities are different from 
those appearing in the written instrument,^® for all 
of their prior negotiations and agreements with re- 
spect to the proposed partnership are merged in the 
articles of partnership.89 The same rule applies to 
a written agreement for the dissolution of a part- 
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nership,S0 or for the purchase of a retiring part- 
ner^s interest.®^ 

§ 910. - Sale or Exchange 

a. In general 

b. Warranty 

c. Reservations 

d. Orders 

a. In General 

The parol evidence ruie applies to written contracts 
for the sale or exchange of realty or personalty, and to 
such provisions as those relating to prlce, time and mode 
of payment, and time and place of delivery. 

The parol evidence rule applies in full force to 
contracts of sale, whether formally drawn up and 
executed or existing only in the shape of offers or 
orders and acceptances thereof,®^ and whether re- 


EVIDENCE 


87- Tex.—^tna F. Ins. Co. v. Bran- 
non, supra. 

88. TJ.S.—Brooks v. Smlth, C.C.A. 
Mass., 290 F. 33—Be Bees v. Cos- 
taguta, C.C.A.N.T., 275 P. 172, cer¬ 
tiorari denled 42 S.Ct. 56. 257 U.S. 
648, 66 L.Ed. 415. 

Ga,—Clegg V. Lyons, Harris & 
Brooks, 118 S.E. 432, 30 6a.App. 
482. 

lowa.—^In re Talbott*s Estate, 213 N. 

W, 779, 204 lowa 363. 

Pa.—^Reiter v. Morton, 96 Pa. 229, 
38 Leg.Int 234, 28 Plttsb.Leg.J. 
127. 

22 C.J. p 1114 note 66. 

89. Cal.—^Rassaert v. Mensch, 120 
P. 1072, 17 Cal.App. 637. 

in.—^Bvans v. Hanson, 42 Hl. 234. 

90. Pa.—^Union Radiator Co. v. 
Pritts, 18 Pa.Bist. & Co. 200. 

Tex.—^Davls v. McCarty, CIv.App., 
145 S.W.2d 287, error refused— 
Tackett v. Cunnmgham, Clv.App. 
91 S.W.2d 965. 

22 C.J. p 1114 note 68. 

91. Minn.—^Mclnnls v. National 
Casualty Co., 129 N.W. 126, 388, 
113 Minn. 156. 

22 aJ. p 1114 note 59. 

92. U.S.—In re Woody, D.C.N.T., 67 
P.2d 207, afflrmed. C-CA., 67 F.2d 
1087—U. S. V. Koplin, B.C.Ga., 24 
P.2d 840. 

Ark.—^Moody v. Kahn, 298 S.W. 353, 
174 Ark. 1072. 

Cal.—^McWhinney v. Ewers, 297 P. 

42, 112 CaLApp. 448. 

Ga-—^Holloway v. Brown, 156 S.E. 
917, 171 Ga. 481. 

111.—^Hercules Powder Co. v. Rowan, 
246 H1.APP. 291. 

Ind.—Finch v. McClellan, 130 N.E. 
13, 77 Ind.App. 533, rehearing de- 
nied 131 N.B. 236. 77 Ind.App- 533. 
lowa.—^Farmers' Elevator Co. of On- 
awa V. Reddlx, 170 N.W. 766, 185 
lowa 425. 

Kan.—^Meyer v. Wilson, 293 P. 738, 


131 Kan. 717—Thomas v. Citlzens' 
State Bank of Wichita, 283 P. 507. 
129 Kan. 540. 

Ky.—John S. Noel Co. v. Theobald, 
288 S.W. 1031, 217 Ky. 28—Sinnett 

V. J. R. Watklns Co., 282 S.W. 769, 
214 Ky. 76. 

La,—Acme Burlap Bag Co. v. Hardin 
Bag Co., 1 La.App. 379. 

Mass.—Whitty Mfg. Co, v. Clark, 
180 N.B. 315, 278 Mass. 370. 
Mich.—^Milwaukee Tank Works v. 
East Jordan Co-Op. Ass*n, 218 N. 

W. 660, 242 Mich. 266. 

Mo.—^Bank of Defirbom v. Gabbert, 
291 S.W. 142, 221 Mo.App. 923. 
N.J.—Shinn v. Black, 117 A. 142, 97 
NJ.Law 219. 

N.Y.—^William H. Waters, Inc., v. 
March, 269 N.T.S. 420, 240 App. 
Biv. 120. 

Ohio.—^Harris v. Mentges, 24 Ohio 
N.P., N.S., 610. 

Or.—Wright v. Morton. 267 P. 818, 
125 Or. 663. 

Pa.—Thal v. Schreibman. 19 Pa.Bist. 
& Co. 323, afflrmed 176 A. 632, 116 
Pa.Super. 331. 

S.C.—J. B. Coit Co. V. Freedman, 117 
S.E. 361, 124 S.C. 211. 

S.B.—J. B. Coit Co. V. Heinricy, 227 
N.W. 435, 56 S.B, 39. 

Tex—C. A. Bryant Co. v. Hamlin 
Independent School Bist., 14 S.W. 
2d 53, 118 Tex 255, answering cer- 
tified CLuestions, Clv.App., 18 S.W. 
2d 760-—Massey-Harris Co. v. Ber- 
nard, Civ.App., 84 S.W.2d 1091, er¬ 
ror dlsmissed—J. B. Coit Co. v. 
Bilis, Civ.App., 293 S.W. 629— 
Trott V. Flato, Civ.App., 244 S.W. 
1085. 

Wash.—^Asbury v. Takima Milling 
Co., 242 P. 362, 137 Wash. 203. 

22 C.J. p 1114 note 61. 

Orders see infra S 910 d. 

Simllar mle imder statute 
Cal.—Warner v, Taft Land & Bevel- 
opment Co., 297 P. 969, 113 Cal. 
App. 71—^Ackennan v. Channel ^ 
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Commercial Co., 199 P. 1101, 53 
Cal.App. 259. 

La.—Roe v. Maniscalco, 141 So. 49, 
174 La. 626—Succession of Curtis, 
100 So. 412, 156 La. 243—Campbell 
V. Cook, 91 So. 731, 151 La. 267— 
Bostwick V. Thomson, 88 So. 776, 
149 La. 152—Guillory v. Meyers, 
App., 149 So. 260. 

Rule applied 

(1) To condltlonal sales. 

Ga.—Grlffeth v. Wllmore, 167 S.B. 
914, 46 Ga.App. 481— A. J. Colson 
& Sons V. Bilis, 151 S.E. 654, 40 
GaApp. 768. 

Md.—^Prankfort Blstilleries v. Bums 
Bottllng Mach. Works, 197 A. 599, 
174 Md. 12. 

Mass.—Tripp v. National Shawmut 
Bank of Boston, 161 N.B. 904, 263 
Mass. 506. 

Va.—Jones v. Franklin, 168 S.E. 763, 
160 Va. 266. 

22 C.J. p 1114 note 61 [d]. 

(2) To sales at auction.—Warner 
V. Boscher, 210 N.T.S. 83, 213 App. 
Biv. 117, afflrmed 160 N.B. 674, 
241 N.Y. 605—^Johnson v. State, 176 
N.Y.S. 234, 104 Mlsc. 201, afflrmed 
175 N.T.S. 784, 188 App.Dlv. 33. 

Property tnolnded 

(1) Parol or extrlnslc evidence 
cannot be admltted to contradict or 
vary the terms of the contract of 
sale as to the property included 
thereln, or as to the description of 
such property. 

Cal.—^Ba Rocha v. Corse, 271 P. 208, 
94 Cal.App. 335. 

Colo.—^Thompson v. Swain Flour 
Brokerage Co., 25 P.2d 746, 93 
Colo. 268. 

Ind.—Southwestem Milling Co. v. 
Niemeler, 131 N.B. 831, 76 Ind. 
App. 278. 

Ky.—^Ford v. Coles, 128 S.W.2d 609, 
278 Ky. 131—^Apple v. McCullough, 
38 S.W.2d 955, 958, 239 Ky. 74, 
Quoting Ctozpns Juris. 
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to real** or personal®^ property. J Thus, parol evidence is inadmissible to show that 


T - ___Lesselgrne v. Cedar Grove Real- 
ty Co., 91 So. 136, 160 La. 641. 
3 l[d,--Waffner v. Bingr, 163 A. 199, 
163 Md. 496. 

Mass,— Specialty Tradingr Co. v. A. 
a Brlsman Co., 166 N.B. 642. 267 
Mass. 220. 

Mo.— Wood V. Whlte Eagle Oil & 
Reflningr Co., App., 274 S.W. 894, 
898, citing Corpus Jnrls. 
jg-j,—Crowley v. B. Homan Co., 130 
A 372, 3 N.J.Misc. 968. 
jq- Y.—Abramowitz v. Fraccsalvieri, 
'237 N.Y.S. 274, 227 App.Div. 418, 
modifled on other grounds 237 N. 
T.S. 717, 228 App.Div. 636. 
Oki.-^klahoma Union Hy. Co. v. 

Mathews, 217 P. 458, 91 Okl. 266. 
Tenn.—^Rogers v. Battle, 43 S.W.2d 
1071, 1072, 163 Tenn. 637, quoting 
Corpus Jnrls —^Maryville Pumiture 
Co. V. Rowen, 1 Tenn.App. 184. 
Tex.—American Law Book Co. v. 

Fulwiler, Civ.App., 219 S.W. 881. 
22 C.J. P 1117 note 68, p 1263 note 
14 [a]. 

(2) Identification of subjeci mat- 
ter generally see infra § 1007. 

Paliure to read tlie contraot is not 
a ground for the admission of parol 
evidence.—Knight & Bostwick v. 

Moore, 234 N.W. 902, 203 Wis. 640. 
Attomey*s fees 

Provlsion in contract, that if sell- 
er, on default of buyer, must employ 
an attorney, buyer is to pay “an 
additional sum equal to 10 per cent. 
of the purchase price" as attorney 
fees, is binding, unless unconscion- 
able, and testimony as to the rea- 
sonable value of atlomey’s Services 
is inadmissible.—Johnson v. Kaeser, 
239 P. 324, 196 Cal. 686. 

Type smaller thaa. requlxed 
Provisions of a contract in small¬ 
er type than that requlred by stat¬ 
ute may be contradicied by parol 
evidence.—^Moore v. Min& Casualty 
& Surety Co., 165 S.B. 707, 166 Va. 
556. 

Only by coxmter letter or by inter- 
rogatones on facts and arlicles may 
authentlc sales be attackod.—Truott 
Nash Motor Co. v. Centanni, La. 
App., 184 So. 362—^Brinker v. Feist, 
129 So. 416, 14 La.App. 101—Hood V. 
Hood, 128 So. 646, 14 La.App. 424. 

98. Cal.—Quallty Building & Secur- 
ities Co. V. Bledsoe, 14 P.2d 128, 
126 Cal.App. 493 —Randolph v. 
Wise, 266 P. 676, 83 Cal.App. 183. 
Ky.—Ford v. Coles, 128 S.W.2d 609, 
278 Ky. 131. 

La—^Roe v. Maniscalco, 141 So. 49, 
174 La 526—Guillory v. Mcyers, 
App., 149 So. 260. 

Md.—Bond v. Weller, 118 A. 142, 141 
Md. 8. 

Mass.—Queenin v. Blank, 167 N.B. 
680, 268 Mass, 432—Twohig V. 
Daly, 142 N.B. 700, 248 Miass. 49— 


Downey v. Levenson, 142 N.B, 86, 
247 Mass. 368. 

Mich.—^Hodgson v. Lamberson, 207 
N.W. 16, 233 Mich, 425—Stepanian 
V. Moskovitz, 206 N.W. 369, 232 
Mich. 630—Smith v. Rattray, 203 
N.W. 844, 231 Mich. 218—Ogoo- 
shevitz V. Sampson, 178 N.W. 642. 
211 Mich. 180. 

N.J.—Tentis v. Townsend, 139 A. 10, 
104 N.J.Law 109—Walls v. Chrs- 
tos, 139 A. 3, 104 N.J.Law 81— 
Brauer v. Trustees of First M. 
B. Church of Red Bank, 1 A2d 
409, 124 N.J.Eq. 247. 

N.Y.—Berg v. Hoffman, 292 N.Y.S. 
721, 249 App.Div. 913, reversed on 
other grounds, 9 N.B.2d 806, 276 
N.Y. 182—^Abramowitz v. Fraccal- 
vierl, 237 N.Y.S. 274. 227 App.Div. 
418, modlfied on other grounds 237 
N.Y.S. 717, 228 App.Div. 636— 

Warner v. Doscher, 210 N.Y.S. 83, 
213 App.Div. 117, affirmed 150 N.B. 
674, 241 N.Y. 606—Polucek v. Ja- 
hoda, 196 N.Y.S. 446, 203 App.Div. 
38—Splelvogel v. Veit, 189 N.Y.S. 
899, 197 App.Div. 804. 

Pa.—^Emmanuel v. Hughes, 146 A. 
686, 295 Pa 492. 

R.I.—^Archambault v. Pierce, 127 A. 
146, 46 R.I. 295. 

Tenn.—^Myers v. Lindsay, 5 Lea 331. 
Tex.—^Dutton v. Miller, Civ.App., 11 
S.W.2d 651—^Martin Bros. v. Mc- 
Knight, Civ.App., 246 S.W. 447— 
Richardson v. Terry, Civ.App., 212 
S.W. 623, dlsmissed for want of 
Jurisdiction—^Alexander v. Ander- 
son, Civ.App., 207 S.W. 205. 

XJtah.—Last Chance Ranch Co. v. | 
Brickson, 25 P.2d 962, 82 Utah 475. 

—Gllbert v. Stockman, 44 N.W, 
846, 76 Wis. 62, 20 Am.S.R. 23. 

22 C.J, p 1114 note 61. 

Contraots held wltUn. rule 

(1) Purchase of oil and gas lease. 
—Swain v. Patterson, 268 P. 278, 
126 Okl. 28. 

(2) Sale of mill.—^Kriner v. Din- 

ger, 147 A. 830, 297 Pa 676. 

(3) Transfer of warehouses.—Tri- 
State Terminal Co. v. Washington 
Wheat Growers* Ass'n, 236 P. 76, 134 
Wash. 619. 

A binder contract is within the 
parol evidence rule although the ex- 
ecution of a more formal contract is 
contemplated.—Klein v. Cohen, 186 
N.Y.S. 601. 

Esorow Instmctlons relating to 
sale of realty have been held to 
constitute “contract in writlng,” 
rendering testimony of plalntiff that 
furniture was included in sale in¬ 
admissible.—Thoroman v. David, 249 
P. 613, 199 Cal. 386. 

ElablUty for broker’8 oonunlBSioii. 
Mass.—Bowditch v. B. T. Slattery 
Co., 161 N.B. 878, 263 Mass. 496. 
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Froportlon of pzloe pald by Jolnt 
purchasers 

Where there is a contract to cou- 
vey land to several joint purchasers, 
parol evidence may be admltted to 
Show the proportion of the purchase 
money paid by each.—Brothers v. 
Porter, 6 B.Mon., Ky., 106. 

Subseqnent deed not part of gama 
transactlon 

A written contract for the sale of 
land and a deed thereof thereafter 
made are not necessarily parts of 
One transactlon, and hence the deed 
may be shown to have been executed 
pursuant to the terms of an inter- 
venlng oral agreement changing the 
terms of the written contract of 
sale.—Jost V. Wolf, 110 N.W. 232, 
130 Wis. 37. 

94. U.S.—^Keystone Steel & Wire 
Co. V. Kokomo Steel & Wire Co., 
C.C.A.Ind., 275 F. 794. 

Cal.—^Ackerman v. Channel Commer- 
cial Co., 199 P. 1101, 63 Cal.App. 
259. 

Ind.—0'Brlen v. Higley, 70 N.B. 242. 
162 Ind. 316. 

Ky.—Hull V. Bassett, 2 Ky.Op. 696. 
La.—Brinker v. Feist, 129 So. 416, 
14 La.App. 101. 

Miss.—^Parker v. McCaskey Register 
Co., 171 So. 337, 177 Miss. 347—J. 
B. Coit Co. V. Hinton, 109 So. 856, 
143 Miss. 800. 

Mo.—^Metropolitan Discount Co. v. 
Wasson, App., 236 S.W. 466— 
Guess V. Russell Bros. Clothing 
Co., App., 231 S.W. 1016—Outcault 
Advertising Co. v. Schierbaum, 
App., 209 S.W. 982. 

N.Y.—Independent Trading Co. v. B. 
Fougera & Co., 183 N.Y.S. 431, 192 
App.Div. $86, affirmed 136 N.B. 931, 
233 N.Y. 692—Sidney Blumenthal 
& Co. V. Zincunerman, 189 N.Y.S. 
209. 

Pa.—Reber v. Lipschutz, 92 Pa.Su¬ 
per. 292. 

Tex.—Barreda v. Craig, Thompson & 
JefCries, Com.App., 222 S.W. 177, 
reversing Craig, Thompson & Jef- 
fries V. Barreda, Civ.App., 200 S. 
W. 868—^Moore-Seaver Grain Co. 
V. Blum Mining Co., Civ.App., 264 
S.W. 661, reversed on other 
grounds, Blum Milling Co. v. 
Moore-Seaver Grain Co., Com.App., 
277 S.W. 78. 

Va.—Jones v. PraJiklin, 168 S.B. 763, 
160 Va. 266. 

22 C.J. p 1114 note 61. 

Sales of partlonlar pxoperty 
(1) Automobiles. 

lowa.—^Marshall v. Greenlease-Lied 
Motor Co., 265 N.W. 666, 218 lowa 
697. 

Pa. —Greer v. Miller-Bulck, 63 York 
Leg.Rec. 123. 

Tex.—Kyle v. Robert & St John 
Motor Co., Civ.App., 22 S.W.2d 736. 
Wash.—^Baxter v. Ford Motor Co., 
12 P.2d 409, 168 Wash. 456, 88 A. 
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a written instrument evidencing' a sale was an ex- 
change of property,®^ a mere receipt,®® or a con- 
tract creating an agency relationship.^^ 

A contract for an exchangc of property is in sub- 
stance and ettect a contract of sale and is within 
the nile precliiding variation or contradiction by 
parol or extrinsic evidence.^® 

PnVt\ The statement in a contract of sale as to 
the price paid or to be paid by the purchaser is an 
essential part of the contract, and hence it cannot 
be varied or contradictcd by paroL®^ 

Tiync, place, and mode of paymcnf, A contract 
of sale is conclusive as to the time, mode, and terms 
of payment, and cannot be varied or contradictcd 
as to these matters by parol and the same is true 
of the place of pajTnent.^ 

Time and place of delwery. Parol evidence is 


not admissible to vary or contradict the language of 
the contract as to the time^ or place^ of delivery of 
the articles sold, especially where the original agrfee- 
ment is in the form of a covenant. Where no time 
for delivery is specified, the law implies a contract 
that the goods shall be delivered within a reasonable 
time, and no evidence will be admissible to prove 
a specific time at which they were to be delivered, 
for that would be to contradict and vary the legal 
interpretation of the instrument;® nor can parol 
evidence be received to show that the expression 
“reasonable time” meant a stated time spoken of by 
the parties before the contract was signed,® or to 
show the purpose of the parties in introducing into 
the contract the phrase “or as soon as possible,” aft- 
er the date of deliveryJ 

Twie as essence of contract. If the contract of 
sale provides that time is of its essence, the con- 
trary cannot be shown by extrinsic evidence,* Ac- 


L.R. 521, affirmed 15 P.2d 1118, 
188 Wash. 456, 88 A.L.R. 521. 

(2) Billiard and pool tables.— 
Southern Billiard & Supply Co. v. 
Shepherd, 23 S.W.2d 914, 232 Ky. 
489. 

(3) Bonds.—^W. L. Slayton & Co. i 
V. Board of Com’ra of Cabarrua 
County, 120 S.E. 452. 186 N.C. 690. 

(4) Cotton.—^Farmers’ State Bank 
o£ Blum V. Kempner, Tex.Civ.App., 
251 S.W. 548. 

(5 ) Cui tivator.—Emerson-Brant- 
ingrham Implement Co. v. Comutt, 
Tex.Clv.App.. 11 S.W.2d 262. 

<6) Electricity.—^Kansas Electric 

Utilities Co. v. Bowersock, 202 P. 92. 

109 Kan. 718. 

(7) Farm machinery.—^Nlchols & 
Shepard Co. v. Swisher, 202 P. 630, 

110 Kan. 20. 

(8) Phonographs and records.— 
Loveland v. Tumer, 237 P. 1115, 77 
Colo. 544. 

(9) Radios. 

Mo.—Stevens v. Smotherman, 24 S. 

W.2d 670, 223 Mo.App. 1078. 

Tex.—Stevens v. Bickford, Civ.App., 
28 S.W.2d 842. 

(10) Shares of stock. 

Ari*.—^Helfem Co-op. Consol. (3old 
Mln. & Mill. Co. V. Gauthler, 193 P. 
1021, 22 Ariz. 67. 

Ga.—Brosseau v. Jacobs' Pharmacy 
Co., 98 S.B. 79, 148 Ga. 651. 

La.—^Rayne State Bank v. Moutoi;, 
123 So. 633, 168 La. 939. 

Mass.—^Kennedy Bros. v. Bird, 192 
N.B. 73, 287 Mass. 477. 

N.J.—Shinn v. Black, 117 A. 142, 97 
N.J.Law 219. 

N.T.—Gilbert v. Rosen. 180 N.T.S. 

772, 191 App.Dlv. 87. 

Wash.—Schwab v. Getty, 268 P. 1036, 
145 Wash, 66, 54 A.D.R. 1382. 

14 G.J. p 713 note 1. 


(11) Spark plugs.—^Benford Mfgr. 
Co. v. Standard Tire & Rubber Co., 
126 N.E. 667, 235 Mass. 380. 

(12) Sugar.-Tibbitts-Hewitt Gro- 
cery Co. v. S. B. Lux, Jr., Mercantlle 
Co., C.CA..MO., 6 P.2d 549. 

(13) Yam.—^Avondale Mills v. 
Benchley Bros., 138 N.B. 68‘6, 244 
Mass. 153. 

|96- N.T.—^United Display Fixture 
Co. v. S. & W. Bauman, 183 N.Y. 
S. 4. 

lowcu—^Mechanics’ Sav. Bank v. 
Gish, 203 N.W. 687, 200 lowa 463. 

97. Wash.—^W. T. Rawleigrh Co. v. 
Harper, 22 P.2d 666, 173 Wash. 
233. 

N.Y.—Markert v. Feinblatt, 231 
K.Y.S. 524, 224 App.Dlv. 525, mod- 
ifled on other grounds 166 N.B. 
344, 250 N.Y, 613. 

Utah—Rampton v. Cole, 172 P. 477, 
52 UtaJh 36. 

99« U.S.—MacDonald v. Commls- 
sioner of Intemal Revenu^, C.C.A., 
76 P.2d 513. 

Cal.—Sllveira v. Associated Mllk 
Producers, 219 P. 461, 63 CJahApp. 
672. 

Colo.—Piccoli V. Paramount Lubri- 
cants Co., 250 P. 149, 80 Colo. 176. 
lowa.—Conn v. Heaps, 216 N.W. 73, 
205 lowa 248—Holmes v. Rlvers 
124 N.W. 801, 146 lowa 399. 

La.—Grimm v. Pugh, App., 197 So. 

641, 643, cltlnsr Corpus Juris. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.E. 14, 2'93 Mass. 207. 
R-I-—W. Flint Motor Sales Co. 
V. Crofton, 171 A. 236, 237, citing 
Corpus Juris—^Robert Forsyth & 
Son V. Tanenbaum, 161 A. 112. 
Utah.—^Battle Creek Bread Wrap- 
ping Mach. Co. v. Paramount Bak- 
in» Co., 39 P.2d 323, 88 Utah 67. 
22 C.J. p 1118 note 70. 
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Pa—International Fuel Service Cor¬ 
poration V. Stearns, 156 A. 28'5, 
304 Pa 167. 

1. Ala—^Nelson v. Burnham, 141 So. 
241, 224 Ala 670. 

Cal.—Rathbun v. Security Mfgr. Co., 
256 P. 296, 82 Cal.App. 793. 

La—Gulllory v. Meyers, App., 149 
So. 260. 

Md.—Spellman v. Dundalk Co., 165 
A. 192, 164 Md. 466. 

B»I.—^D. W. Flint Motor Sales Co. v. 
Ch-ofton, 171 A. 236, 237, clting 
Corpus Juris. 

22 C.J. p 1118 note 71. 

Legral effect of Instruments as to: 
Medium or source of payment see 
supra $ 855. 

Time for payment see supra § 863. 
flL Tex.—^N. Estrada Inc., v. Terry, 
Civ.App., 293 S.W. 286. 

3. U.S.—Shoningrer Bros. v. Dormer 
Bros. Co., NY., 241 F. 662, 154 C. 
C.A. 420. 

22 C.J. p 1118 note 73. 

4. Ky.—^Handley v. Moorman, 4 Bibb 
1 . 

Va.—^Lawson v. Hobbs, 91 S.B. 760, 
120 Va 690. 

5. N.J.—^Marcus & Co. v. b:, L. G. 
Baklnff Co., 3 A.2d 627, 630, cltlng 
Coxpns Jnris. 

S.C.—^Retailer’s Service Bureau v. 
Smith, 163 S.E. 649, 652. 165 S.C. 
238, quoting Corpus Juris. 

22 C.J. p 1118 note 76. 

& Fla—^Jenkins v. Lykes, 19 Fla 
148, 45 Am.R. 19. 

22 C.J. p 1118 note 76. 

7. N.Y.—WiUlams v. Gridley, 96 N. 
Y.S. 978, 110 App.Div. 525, affirmed 
79 NE. 1119, 187 N.Y. 626. 

8. Wash.—Sandstone Brick & Lime 
Co. V. Lawler, 101 P. 360, 53 Wash. 
10 . 
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cording to some authorities, parol evidence cannot 
be admitted to show that time was of the essence of 
the contract where the terms of the contract do not 
so provide;® but there is also authority for the con- 
trary view.^® 

Obligations of vendor of husiness. It has been 
held in a number of cases that a written contract 
for the sale of a business cannot be added to by pa¬ 
rol evidence of an agreement that the good will was 
included or that the vendor should not again en- 
gage in such business at a particular place or for a 
particular time.ii 

Withdrawal of offer to purchase, Where, in an 
action on an alleged written contract, defendant de- 
nied that the written offer to purchase was accept- 
ed before it was withdrawn, and there was no evi¬ 
dence of acceptance, evidence of the substitution of 


an oral contract was held not obj ectionable as con- 
tradicting the written contract.^® 

h. Waxranty 

Parol evidence is not admissible to add a warranty to 
a written contract of sale or to vary an express or 
implled warranty contalned therein. 

Parol or extrinsic evidence is not admissible ei- 
ther to add to the terras of a written contract of 
sale by engrafting thereon a warranty as to the 
thing sold,^® or to limit, destroy, add to, or extend 
to matters other than those specified an express war¬ 
ranty contained in the instrument.1^ Evidence of 
a verbal warranty such as would be implied from 
the contract itself does not change the terms of the 
written instrument, and hence may be admitted,!^ 
but implied warranties are protected from change 
or alteration by parol evidence.^® 


9 . Mich.—Fergruson v. Arthur, 87 N. 

W. 269, 128 Mich. 297. 

Minn.—Austin v. Wacks, 15 N.W. 
409, 30 Minn. 335. 

Mo.— Tufts V. Morris, 87 Mo.App. 98. 
—strunk v. Smith, 66 N.W. 926, 
8 S.D. 407. 

lOi. lowa.—Thurston v. Arno id, 43 
lowa 43. 

Contra Jones v. Alley, 4 Oreene 181. 
Ky.—Browningr v. HufC, 263 S.W. 661, 
204 Ky. 13. 

22 C.J. p 1118 note 79. 

11. Ala.—Collas v. Brown, 100 So. 
769, 211 Ala. 443. 

Kan.—Graber v. Star Hardware Co., 
251 P. 1116, 122 Kan. 416. 

Wia—Tees v. Lee, 291 N.W. 792, 234 
Wis. 607. 

22 C.J. p 1120 note 89. 

12. S.C.—Midland Rooflngr Mfg. Co. 
V. Pickens, 80 S.E. 484, 96 S.C. 286. 

22 aj. p 1120 note 91. 

13. Ala.—Loegler v. C. V. Hili & Co., 
193 So. 120, 122, 238 Ala. 606, cit- 
ing Corpus Jozie. 

Ariz.—O. S. Stapley Co. v. Newby, 
110 P.2d 547. 

Cal,—^Merchants' Flnaneo Co. v. 
Acosta Bros., 266 l\ 772, 82 Cal. 
App. 431. 

Colo.—^Jamison v. Niel Nohr Auto¬ 
mobile Co., 234 P. 695, 77 Colo. 85. 
Ga.—Commercial Credit Co. v. Lew- 
is, 200 S.B. 666, 69 Oa.App. 144— 
Cody & Edgar v. Automobile Fi- 
nancing, 140 S.E. 634, 37 Ga.App. 
452. 

lowa.—Blecber v. Schmidt, 236 N.W. 
34, 211 lowa 1063—J. L. Owens Co. 
V. Leland Parmers’ Elevator Co., 
186 N.W. 690, 192 lowa 771. 
Mass.—S. P. Bowser ^ Co. v. Bir- 
mingham, 177 N.B, 268, 276 Mass. 
289. 

Mich.—Flanigan v. Byers, 196 N.W. 
820, 225 Mich. 66. 

Mont.—Union Electric Co. v. Lovell 

32C.J.S.-53 


Livestock Co., 54 P.2d 112, 101 
Mont. 450. 

N.Y.—Bennett v. Piscltello, 19 N.Y. 
S.2d 777, 269 App.Div. 964, revers- 
ing 9 N.T.S.2d 69, 170 Misc. 177, 
appeal granted 20 N.Y.S.2d 1020, 
259 App.Div. 986, and afflrmed 33 
N.B.2d 261—Strauss v. Abraham 
Levitt & Sons, 278 N.Y.S. 963, 244 
App.Div. 739—Zacharia v. Osaka 
Textiles, 7 N.Y.S. 2d 696. 

Pa.—^McCrory Stores Corporation v. 

Komins, 17 Pa.Dxst. & Co. 267. 

Tex.—Chastain v. Gilbert, Clv.App., 
145 S.W.2d 938—German v. Conti¬ 
nental Jewelry Co., Civ.App., 22 S. 
W.2d 341—P. B. Yates Mach. Co. v. 
Groce, Clv.App., 281 S.W. 226, af- 
ftrmod in part and reversed in part 
on other grounds, Com.App., 288 
S.W. 161. 

Utah.—^Pox Pilm v. Ogden Theatre 
Co., 17 P.2d 294, 296, 82 Utah 279, 
citing Corpus Juris. 

22 C.J. p 1119 note 83. 
Contemporaneous oral warranty see 
infra $ 1003. 

That goods were sold by sample, 
to which they were to conform, can¬ 
not be shown. 

Ark.—Sweet Springs Mllllng Co. v. 
Gentry, Buchanan & Co., 218 S.W. 
380, 142 Ark. 234, rehearing de- 
nied 219 S.W. 1013, 142 Ark. 234. 
N.Y.—^American Aniline Products v. 
Mitsui & Co., 179 N.Y.S. 896, 190 
App.Div. 486. 

Vt—^^tna Chemical Co. v. Spauld- 
ing & Kimball Co., 126 A. 582, 98 
Vt. 61. 

56 C.J. P 452 note 45. 

Buy er of goods by saaiple cannot 
Show by parol a more enlarged or 
different contract respecting the 
quality.—Mayer v. Dean, 22 N.E. 261, 
116 N.Y. 666, 6 L.R.A, 640. 

14. U.S.—George v. Crowder, C.C.A. 
N.C., 287 F. 63. 

Ark.—N. Sauer Milling Co. v. Stue- 
art, 138 S.W.2d 639, 199 Ark. 210. 
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Cal.—^Plrst Pederal Tnist Co. v. 
Stockfleth, 276 P. 371, 98 Cal.App. 
21—American Steel Pipe & Tank 
Co. V. Hubbard. 183 P. 830, 42 Cal. 
App. 620—Yuba Mfg. Co. v. Stone, 
179 P. 418, 39 CaLApp. 440. 

Ga.—Smith v. Loftis Bros. & Co., 168 
S.E. 768, 43 Ga.App. 864—Smith v. 
Flsher, 102 S.E. 170, 24 Ga.App. 
729. 

lowa.—^Blecber v. Schmidt, 235 N.W. 
84, 211 lowa 1063—J. L. Owens Co. 
V. Leland Parmers' Elevator Co., 
186 N.W. 690, 192 lowa 771. 

Ky.—^Rudolph Wurlitzer Co. v. KAuf- 
man-Straus Co., 116 S.W.2d 306, 
273 Ky. 149. 

Mo.—^Rock Island Implement Co. v. 
Wally, App., 268 S.W. 904, 913, 
citing Corpus Juris. 

N.C.—Primrose Petroleum Co. v. Al- 
len, 14 S.B.2d 402, 219 N.C. 461. 
Tenn.—^Deaver v. J. C. Mahan Motor 
Co., 43 S.W.2d 199, 163 Tenn. 429. 
Va.—Scott V. Albemarle Horse Show 
Ass'n, 104 S.E. 842, 128 Va. 617. 

22 C.J. p 1119 note 84. 

15. U.S.—U. S. V. Spearin, 39 S.Ct. 
59, 248 U.S. 182, 63 L.Ed. 166, af- 
firming Spearin v. U. S., 61 Ct.Cl. 
155. 

Mich.—Tufts v. Verkuyl, 82 N.W. 

891, 124 Mich. 242. 

22 C.J. p 1120 note 86. 

Coucluslon that implied warranty 
is available to buyer under written 
contract does not violate parol evi¬ 
dence rule.—J. A. Campbell Co. v. 
Corley, 13 P.2d 610, 140 Or. 462. 

Evidence to Show Implied war¬ 
ranty admissible. 

N.Y.—^Dexter & Carpent er v, B. W. 
Bllss Buildings, 205 N.Y.S. 412, 
123 Misc. 379. 

Or.—J. A. Campbell Co. v. Corley, 
13 P.2d 610, 140 Or. 462. 

16. Ga.—Bond v. Perrin, 88 S.E. 954, 
146 Ga. 200. 
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WTiere the instrument contains a warranty the 
scope of which is uncertain, parol evidence may be 
admitted to show its scope and it is also permis- 
sible to show that a recital in the instrument was 

intended as a warranty.^s 

c. Eeaervations 

Reservations cannot be sbown by parol where such 
showlng wouid vary a written contract of sale. 

Reser\"ations cannot be shown by parol where 
such showing wouid add to or contradict a writ¬ 
ten contract of sale.^^ Accordingly a reserved right 
to rescind,20 cancel,2i or abandon^^ the contract 
cannot be shown. 

d. Orders 

A written purchase order which contains the entfre 
agreement cannot be varied by parol; and the same is 
true where there are a written order and an acceptance 
thereof, or where a written order Is made In acceptance j 
of a written offer. | 


A written purchase order which contains the en- 
tire agreement cannot be varied by parol,^3 ^nd 
where there are a written order and an acceptance 
thereof,24 as by an acceptance in writing^s or by 
delivery and receipt of the goods,26 or where a 
written order is made in acceptance of a written 
ofifer,27 these constitute the contract and cannot be 
varied or contradicted. 

§ 911. - Subscription 

A written contract of subscription, including, with 
some exceptions, subscriptions for stock of a Corporation, 
cannot be varied by parol evidence. 

A written contract of subscription to any under- 
taking or enterprise or for any other object cannot 
be varied or contradicted by parol or extrinsic evi¬ 
dence. 2 8 Accordingly conditions claimed to be at- 
tached to the subscription but not appearing in the 
paper signed cannot be shown.29 


Wls.—MaUow V. Hali, 245 KW. 90, 
209 Wis. 426. 

17. Kan.—^Nichols & Shepard Co. v. 
Maxon, 92 P. 645, 76 Kan. 607. 

la Mo.—Shaip V. Sturgreon, 75 Mo. 
App. 651. 

19. N.J,—^Middleton v. Kavanagrh, 
155 A. 746, 9 N.J.Misc. 906. 

Wis.—Schweitzer v, Connor, 14 N. 

W. 922, 67 Wls. 177. 

22 C.J. p 1119 note 81. 

Blglit of drawback 
U.S.—^Albers Bros. Milling* Co. v, U. 
S., 16 CtCust.App. 236. 

2a S.C.—^Burwell & Dunn Co. v. 

Chapman, 38 S.E. 222, 59 S.C. 581. 
22 C.J. p 1119 note 82. 

21. Colo.—Piggly Wiggly, Grimes 
Co. V, Lowell Packing Co., 29 P.2d 
623, 94 Colo. 166. 

S.D.—L. D, Powell Co. v. Larkin, 
217 N.W. 200, 62 S.D, 246. 

22. Oal.—^New Rlchmond Land Co. 
V. Ivanovich. 198 P. 221, 62 Cal. 
App. 222. 

23. Ark.—^Morris v. Southwestem 
Supply Co.. 206 S.W. 894, 136 Ark. 
507. 

Q-a.—^BYank & Meyer Neckwear Co. 
V. White, 124 S.E. 116, 32 Ga.App. 
613. 

Me.—-Knobel v. Bramson, 119 A. 306, 
122 Me. 553. 

Mass.—Specialty Trading* Co. v. A. 
C. Erisxnan Co., 166 N.B. 642, 267 
Mass. 220. 

N.T,—^Aristo Hoslery Co. v. Gold- 
stein-Lasar Co., 188 N.Y.S. 460. 
S.C.—^Burwell & Dunn Co. v. Chap- 
man, 38 S.E. 222, 69 S.C. 581. 

Tex.—^Little v. Armstrong Mfg. Co., 
C1V.APP., 68 S.W.2d 849, error re- 
fosed. 

22 C.J, p 1117 note 66. 


Writing not expressing entire agree- 
ment see Infra § 1013. 

Adverse elaimant caiuLot vary 
written offer to buy land from owner 
by parol proof that he intended to 
exclude land claimed by adverse pos- 
session.—^R. W. Wier Lumber Co. v. 
Eaves, Tex.Com.App., 296 S.W. 481, 
reverslng, Civ.App., 291 S.W. 337. 

mxslgiLed orders held not to con¬ 
stitute contracta, so that parol evi¬ 
dence was admissible in connection 
therewith. 

I S.C.—^Hamilton Brown Shoe Co. v. 

Stanley, 120 S,B. 234, 126 S.C. 60l! 
Tex.—Curlee Clothing Co. v, Lowery, 
Civ.App., 275 S.W. 730. 

24. Neb.—Crook v. O^Shea., 252 N. 
W. 466, 126 Neb. 67. 

25. Wis.—Ohio Electric Co. v. Wis- 
consin-Minnesota Light & Power 
Co., 155 N.W. 112, 161 Wis. 632. 
A wxitteiL order, not aocepted in 

writing, is not a written contract, 
withln the rule,—^A. O. Andersen 
Trading Co. v. Brody, 184 N.Y.S. 383, 
193 App.Div. 681. 

Where a parol sal» was made 
without an agreement that the con¬ 
tract was to be reduced to writing, 
the mere fact that buyer subse- 
quently filled out an order blank, 
and that on receipt thereof seller 
sent buyer a letter of conflrmation, 
did not make the contract a written 
one, so as to come withln the parol 
evidence rule.—Taylor Milling Co. v. 
American Bag Co., Tex.Civ.App.. 230 
S.W. 782. 

26. Fla.—^Everglade Lumber Co. v. 
Nettleton Lumber Co., 149 So. 736, 
111 Bla. 333—Peplax Medicine Co. 
V, Tampa Drug Co., 102 So. 632. 
88 Pia. 478. 

W.Va.—Portland Cernent Co. v. 
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Whltmore Lumber Co., 150 S.E. 
607, 108 W.Va. 226. 

Where a noto is given for the 
purchase prlce after the artlcles are 
delivered, parol evidence is inadmis- 
sible to vary the written order.—^Mc- 
Cain V. J. B. Coit Co., 281 P. 769, 
139 Okl. 178—J. B. Coit Co. v. Plor- 
ence, 261 P. 142, 128 Okl. 14. 

27. 111.—^Kraft-Phenlx Cheese Cor¬ 
poration V. H. B. Smith Mach. Co., 
267 I11.APP. 539. 

Tex.—C. A. Bryant Co. v. Hamlin In- 
dependent School Dist., Civ.App., 
274 S.W. 266. 

28. lowa.—McC&be v. 0'Connor, 28 
N.W. 673, 69 lowa 134. 

Kan.—American Leglon, Christle E. 
Wilson Post No. 324, Rexford, 
Kan., V. Thompson, 246 P. 744, 121 
Kan. 124. 

|Me.—Warren Academy v. Starrett, 
15 Me. 443. 

A written snbBCxiptlon to hulld a 
road, which recites that the sub- 
scribers blnd themselves to pay in 
cash the amount opposite thelr 
names evidences a complete con¬ 
tract, which cannot be varied by pa¬ 
rol evidence limlUng the liabillty of 
any subscriber. 

N.C.—^Rousseau v. Call, 85 S.E. 414, 
169 N.C. 173. 

Pa.—^Young Men's Christian Ass'n v. 
Buckland, 26 Pa.Dist. ^ Co. 866, 62 
Montg.Co. 161. 

Wash.—^Michels v. Rustemeyer, 66 
P. 380, 20 Wash. 697. 

22 C.J. p 1120 note 93. 

A suhBcxiption signed by o|nly one 
paxty is protected by the parol evi¬ 
dence rule,—Gulnzburg v. Blusteln, 
202 N.Y.S. 333, 121 Misc. 784. 

29. Ala.—^Bx parte South, 88 So. 
221, 205 Ala. 31, denying certiorari 
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For corporate stock. With some exceptions, dis- 
cussed infra § 941, as to the showing of a condition 
or contingency, a written contract of subscription 
for the stock of a Corporation merges all prior 
agreements or negotiations with reference to the 
subject matter, and cannot be varied, controlled, or 
contradicted by parol evidence of the understand- 
ing or intentions of the parties, or of previous or 
contcmporaneous agreements or undertakings not 
expressed in the writing.30 On the other hand, pa¬ 
rol evidence is not admissible to show that a writ¬ 
ten contract was intended as a subscription to stock 
when on its face it is a different contract.^! 

§ 912. - Miscellaneous 

The parol evidence rule hae been applled to contracte 


§ 913 

and agreements relating to varloue partfcular types of 
eubjeot matter other than those hereinbefore epeclflcally 
coneldered. 

In additi on to the particular types of contracts 
considered in §§ 903-911 supra, the parol evidence 
rule has been applied to contracts or agreements re¬ 
lating to various other types of subject matter, such 
as advertising,32 composition with creditors,®^ de- 
posit,^^ donation,35 escrow,3® marketing,®*^ nova- 
tion,®® option,®® party wall construction,^® rescis- 
sion,4i separation of husband and wife,^^ and 
trusts.4® 

§ 913. Deeds 

Prior negotiatione or agreements are generally re- 
garded as merged in a deed, which is presumed to exprese 


South V. First Nat. Bank, 88 So. 
219, 17 Ala.App. 569. 

S.D.—^Huron Lodge No. 444, of the 
Benevolent and Protective Order 
of Elks V. Hinckley, 222 N.W. 661, 
662, 64 S.D. 99, quotingr Corpua 
juris, and aflarming- 210 N.W. 200, 
60 S.D. 355. 

Vt.—Smith V. Burton, 10 A. 636, 69 
Vt 408. 

22 C.J. P 1120 note 94. 

30. Fla.—Bryan v. St. Andrews Bay 
Communlty Hotel Corporation, 126 
So. 142, 99 Fla. 132, followed in 
Sudduth v. St. Andrews Bay Com¬ 
munlty Hotel Corporation, 126 So. 
302, 99 Fla. 161, 

Ill.^hicago, S. & St Li. Ry. Co. v. 

Martin, 249 111,App. 109. 

Kan.—Dickinson Counly Hospital 
Co. V. Kessmger, 279 P. 7, 128 
Kan. 576. 

Mass.—^Boss V. Greater Boston 
Mortg. Corporation, 146 N.B. 686, 
251 Mass. 455. 

Or.—Laing v. Hutton, 6 P.2d 884, 
138 Or. 307—Myrtle Point Mill & 
Lumber Co. v. Clarke, 203 P. 688, 
102 Or. 533. 

S.C.—Steele v. Singletary, 110 S.E, 
833, 120 S.C. 132. 

S.D.—^Huron Lodge No. 444, of the 
Benevolent and Protective Order 
of Elks V. Hinckley, 222 N.W. 661, 
662, 54 S.D. 99, citmg CJorpns Jniis, 
and afflrming 210 N.W. 200, 60 S. 
D. 355. 

Tex.—Stevens v. Ilavenport, Civ. 

App., 19 S.W.2d 446. 

22 C.J. p 1121 note 95. 

31. N.J.—^Elizabeth Library Assoc. 
V. Grane, 29 N.J.Law 302. 

32. Mass.—^Eastern Advertising Co. 
V. Shapiro, 161 N.E. 240, 263 Mass. 
228. 

N.T.—^National Garment Retailers’ 
Ass’n V. Seidel, 186 N.T.S. 866. 

22 C.J. p 1107 note 16. 

A contract for the TUie of adver- 
tlsing cixts cannot be modided by 
evidence of represenlations induclng 


the contract.—Outcault Adv. Co. v. 
Bradley, 160 S.W. 148, 106 Ark. 60. 

33. lowa.—^Federal Cartrldge Cor¬ 
poration V. Western Auto Special- 
ty Co., 257 N.W. 786, 219 lowa 271. 

N.T.—Acker v. Phoenix, 4 Paige 306. 
Wash.—^Washington Securities Co. v. 
American Nitrogen Products Co., 
263 P. 1070. 142 Wash. 624. 

34. Tex.—Chapman v. Cochran, Civ. 
App., 271 S.W. 169, reversed on 
other grounds, Austin v. Cochran, 
Com.App., 2 S.W.2d 821. 

Joint deposlt agreecment 
Cal.—Henry v. Bank of America, 47 
P.2d 1068, 8 Cal.App.2d 353—In re 
Fritz’ Estate, 20 P.2d 361, 130 Cal. 
App. 726—HUI V. Badeljy, 290 P. 
637, 107 Cal.App. 698. 

111.—Illinois Trust & Savings Bank 

V. Van Vlack, 141 N.E. 646, 310 
111. 186. 

Certlficate of deposit 
Ind.—^Rich v. Dessar, 60 Ind. 309. 
Mass.—Sawyer v. National Shawmut 
Bank, 28 N.E.2d 455, 306 Mass. 313. 
S.C.—Rlce V. City of Columbia, 162 
S.E. 458, 164 S.C. 261. 

Deposlt sllp 

N.C.—Ledwell v. Shenandoah Min¬ 
ing Co., 1 S.E.2d 841, 216 N.C. 371. 
Transmlttal contract 
Mich.—Okulich v. Goldman, 216 N. 

W. 11, 239 Mich. 669. 

35. Ark,—Graham Bros. Co. v. Gal- 
loway Woman’s College, 81 SW.2d 
837, 190 Ark. 692. 

36. Kan.—Citizens’ State Bank of 
Long Beach, Cal., v. Warrenburg, 
278 P. 28, 128 Kan. 302. 

La.—Clark v. Bush, App., 184 So. 588. 

37. Cal.—^Davis v. Stanislaus Coun- 
ty Farmers’ Union, 238 P. 96, 72 
Cal.App. 698. 

S.C.—^Burch V. South Carolina Cdt- 
ton Growers' Co-op. Ass'n, 187 S.E. 
422, 181 S.C. 296. 

38ri Ga.—McKenzie Trust Co. v. Bul- 
lard, 132 S.E. 126, 36 Ga.App. 19, 
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transferred, see 127 S.E. 277, 169 
Ga. 884. 

39. U.S.—^Hudson V. Texas Gulf 
Sulphur Co.. C.C.A.N.Y., 72 F.2d 
251, certiorari denied 55 S.Ct. 209, 
293 U.S. 617, 79 L.Ed. 706—Board 
of Education of City of Albuquer- 
que V. American Nat. Bank of Ok- 
lahoma City, Okl., C.C.A.N.M., 294 
P. 14. 

Cal.—Bongiovanni v. Fickett, 10 P.2d 
639, 122 Cal.App. 638. 

N.Y.—Mandel v. National Ass’n Bldg. 
Corporation, 193 N.Y.S. 777, 200 
App.Dlv. 767—H. C. Klng Motor 
Sales Corporation v. Peterson, 201 
N.Y.S. 610. 

S.D.—^New Reliance Gold-Mlnlng Co. 

V. Ofer Qold-Mining Co., 205 N.W. 
377, 48 S.D. 649. 

22 C.J. p 1114 note 66. 

4a Idaho.—First Nat. Bank v. 
Cruickshank, 225 P. 142, 38 Idaho 
789. 

41. Idaho.—^Holverson v. Evans, 224 
P. 1067, 38 Idaho 428. 

42. 111.—Kohler v. Kohler, 146 N.E. 
476, 316 111. 33. 

Kan.—Allen v. Allen, 196 P. 1075, 108 
Kan. 765. 

Mich.—Carpenter v. Carpenter, 117 N. 

W. 698, 154 Mich. 100. 

N.Y.—Woods V. Bard, 2 N.Y.S.2d 264. 
Malntenance* 

Pa.—Scott V. Scott, 96 Pa.Super. 278. 

431 lowa.—^Liunt v. Van Gorden, 294 
N.W. 361. 

N.J.—Trenton Banking Co. v. How- 
ard, Ch., 187 A. 669. afflrmed 187 
A. 676, 121 N.J.Eq. 86. 

N.Y.—^Union Trust Co. of Rochester 
V. Boardman, 213 N.Y.S. 277, 215 
App.Div. 73, afflrmed 169 N.B. 678, 
246 N.Y. 627. 

Okl.—Northway v. First Nat. Bank, 
36 P.2d 934, 16'9 Okl. 70. 

Or.—^Allen v. Hendrick, 206 P. 783, 
104 Or. 202. 
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§ 913 

the intentlon of the parties; and, with some exceptions, 
paroi op extrlnslc evidenee is inadmfssible to add to, 
vary, or contradict the terms of the Instrument. 

The execution and acceptance of a deed being the 
final act of the parties expressing the terms of their 
agreement with reference to the subject matter, all 
prior negotiations or agreements are generally re- 
garded as merged therein,'^^ and the deed must be 


presumed to express truly the intention of the par- 
ties>5 Hence, subject to exceptions treated infra 
§§ 929-1015, the general rule is that paroi or ex- 
trinsic evidenee cannot be received to add to, limit, 
vary, or contradict the terms of a deed,^® at least 
so far as its contractual recitals or provisions are 
concemed.4'^ Such evidenee cannot be introduced 
to show the understanding of the parties as to the 


44 , Tj.S.—^Frenzer v. Frenzer, C.C.A. 
Xeb., 2 F.2d 2IS, certiorari denied 
46 S.Ct. 101, 269 U.S. 574, 70 L.Ed. 
419. 

Del.—Gibney v. Stockdale Corpora¬ 
tion, 174 A. 117, 20 Del.Ch. 272. 

Ga.—Feingrold v. McDonald Mortgage 
& Realty Co., 146 S.E. 90, 166 Ga. 
S38. 

Ind.—^Wayne International Bldg. & 
Loan Ass'n v. Beckner, 134 N.E. 
373. 191 Ind. 664. 

lowa.—Swensen v. Union Central 
Life Ins. Co., 280 N.W. 600. 225 
lowa 428. 

Ky.—Conrad v. Smith, 261 S.W. 1103, 
203 Ky. 171. 

Mich.—Wlld V. Wild, 254 N.W. 208, 
266 Mich. 570. 

Miss.—Wright v. liOtt. 124 So. 270, 
155 Mias. 185. 

Mo.—Douglass v. Hammel, 285 S.W. 
433, 313 Mo. 514. 

Pa.—Sullivan v. Emerlck, 86 PaSu- 
per. 186, 

Tex.—Gill V. Balrd, Civ.App., 32 S.W, 
2d 941, afflrmed 77 S.W.2d 201, 124 
Tex 252—^Woods v. Selby Oli & 
Gas Co., Civ.App., 2 S.W.2d 895, 
affirmed, Coxn.App.. 12 S.W.2d 994. 

Wash.—Cowan v. Gladder, 206 P. 
923, 120 Wash. 144. 

22 C.J. p 1121 note 98. 

45. lowa—lowa Farm Credit Cor¬ 
poration V. Halligaji, 241 N.W. 476, 
214 lowa 903. 

N.J.—Qoldsmith v. Meyer, 109 A. 298, 
94 N.J.Law 40—Smith v. Colonial 
Woodworklng Co., 160 A- 351, 110 
N.J.Eq. 418, afflrming 154 A. 744, 
108 N.J.£!q. 303. motion denied 162 
A. 255, 111 N.J.Eq. 313. 

Pa—^Detwiler v. Coldren, 166 A. 874, 
311 Pa. 44—In re Brolasky^s Hs- 
tate, 163 A. 292, 309 Pa 30—Har- 
per V. Coleman, 94 PaSuper. 62— 
Sullivan v. Emerick, 86 PaSuper. 
185. 

22 G.J. p 1122 note 99. 

48. U.S.—^Frenzer v. Frenzer, C.C.A. 
Neb., 2 F.2d 218, certiorari denied 
46 S.Ct. 101, 269 U.S. 674, 70 L. 
Ed. 419. 

Ala—^Hall v. Hubbard, 112 So. 235, 
216 Ala 653—Cryar v. Ogle, 99 So. 
167, 19 AlaApp. 493, certiorari de¬ 
nied Ex parte Cryar, 99 So. 168, 
211 Ala 13. 

Ark.—Smith v. School Dist, No. 14, 
94 S.W.2d 706. 192 Ark. 792. 

Cal.-^In re Kellogg, 107 P.2d 964, 
41 CaJ.App.2d 833. 


Conn.—Sweeney v. Sweeney, 11 A.2d 
806, 126 Conn. 391. 

Del.—Gibney v. Stockdale Corpora¬ 
tion, 174 A. 117, 20 Del.Ch. 272. 

Ga—Stonecypher v. Qeorgia Power 
Co., 189 S.B. 13, 183 Ga 498, an- 
swers to certifled questions con- 
formed to 189 S.B. 672, 55 GaApp. 
197—Lovett V. H. C. Amall Mer- 
chandise Co., 185 S.E. 316, 182 Ga 
356—Flanders v. Cook, 144 S.E. 903, 
167 Ga 66. 

111.—Fowler v. Black, 26 N.E. 696, 
136 111. 363, 11 D.R.A. 670. 

Ind.—^Van Blaricum v. KerkhofC, 147 
N.E. 633, 83 Ind.App. 411. 

lowa—Smith v. Godfrey, 205 N.W. 
366, 200 lowa 768—Deupree v. Kib- 
ler, 192 N.W. 842—Prenosll v. Pel- 
ton. 173 N.W. 235, 186 lowa 1236. 

Kan.—^Brown v. Parmalee, 285 P. 
563, ISO Kan. 165. 

Ky.—Clark v. Fergerson, 20 S.W.2d 
1013, 231 Ky. 36—^Bender v. South, 
225 S.W. 504, 189 Ky. 623. 

La—McBride v. Elam, 8 LaApp. 520. 

Md.—Parran v. Wllson, 164 A. 449, 
160 Md. 604—Gittings v. Hali, 1 
Harr. & J. 14, 2 Am.D. 502. 

Mass.—Oldfield v. Smith, 24 N.E.2d 
644, 804 Mass. 690—Connecticut 

Valley Onion Co. v. Pielock, 183 N. 
E. 526, 281 Mass. 287. 

Mich.—Wlld V. Wild, 254 N.W. 208, 
266 Mich. 570. 

Miss.—Wright v. Lott, 124 So. 270, 
155 Miss. 186—^Lowery v. Williams, 
109 So. 670, 143 Miss. 661. 

Mo.—Williams v. Beid, 37 S.W.2d 
637—^Douglass v. Hammel, 285 S. 
W. 438, 313 Mo. 614. 

N.J.—^Blumberg v. Weiss, 17 A.2d 
823, 129 N.jr.Eq. 34, reversing 10 
A,2d 743, 126 N.J.Eq. 616—Smith 
V. Colonial Woodworking Co., 160 
A. 351, 110 N.J.Bq. 418, affirming 
164 A. 744, 108 N.J.Eq. 303, motion 
denied 162 A. 255, 111 N.J.Bq. 313. 

N.T.—^Bayork Realty Corporation v. 
State, 297 N.T.S. 973, 261 App.Div. 
634, afflrmed 13 N.E.2d 50, 276 N.T. 
659. 

N.C.—Winston Brick Mfg. Co. v. 
Hodgin, 130 S.B. 330, 190 N.C. 682. 

Okl.—Poston V. City of McAlester, 
268 P. 1110, 132 Okl. 4—Hyde v. 
City of Altus, 218 P. 1081, 92 Okl. 
170. 

Pa—Goodman v. City of Bethlehem, 
186 A. 719, 823 Pa 68—Detwiler v. 
Coldren, 166 A. 374, 311 Pa 44— 
Hancock v. McAvoy, 26 A. 48, 161 
Pa 439, 31 Wkly,N.C. 268—Gold- 
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smith V. Means, 168 A. 696, 104 Pa 
Super. 671—Harper v. Coleman, 94 
PaSuper. 62—Sullivan v. Emerick, 
86 PaSuper. 186—^Pierce v. Pierce, 
12 PaDist. & Co. 374, 26 Sch.Leg. 
Rec. 187. 

S.C.—Carson v. McCaskill, 99 S.E. 
108, 111 S.C. 616. 

Tex.—Earle v. Marx, 16 S.W. 695, 
80 Tex 39—Rogers v. Roger s, 
Com.App., 16 S.W.2d 1037, revers¬ 
ing, Civ.App., 7 S.W.2d 126—Mas- 
sad V. Bumpus, Clv.App., 146 S. 
W.2d 1073, error dismissed, Judg- 
ment correct—Jasper State Bank 
V. Goodrich, Civ.App., 107 S.W.2d 
600, error dismissed—^Borger Town- 
site Co. V. Hutchinson County, Civ. 
App., 34 S.W.2d 912—Gill v. Baird, 
Civ.App., 32 S.W.2d 941, afflrmed 
77 S.W.2d 201, 124 Tex 262—Capy 
V. Redlinger, Civ.App., 17 S.W.2d 
1092—^Woods V. Selby Oll & Gas 
Co., Civ.App„ 2 S.W.2d 896, af¬ 
firmed, Com.App., 12 S.W.2d 994. 
Utah.—^Paloni v. Beebe, 110 P.2d 563 
—Ruthrauff v. Silver King West¬ 
ern Min. & Mill. Co., 80 P.2d 338. 
96 Utah 279—Van Cott v. Jack- 
lin, 226 P. 460, 63 Utah 412. 

Vt.—^Fletcher v. Phelps, 28 Vt. 267. 
Wls.—^Hemmis v. Consolidated Wa- 
ter Power & Paper Co., 181 N.W. 
743, 173 Wis. 518. 

22 C.J. p 1122 note 1. 

Tmst deed 

111.—^Bergman v. Bergman, 168 N.E. 
735, 323 IU. 73. 

Tenn.—Hom v. Goodman, 1 Tenn. 
App. 90. 

‘‘Anthentlc aets” 

In Louisiana the verity and reallty 
of “authentlc aets” may be assailed 
only by means of a counter-letter 
or by the answers of the other par- 
ty to interrogatorles on facts and 
articles.—Scurto v. Le Blanc, 184 So. 
667, 191 La. 136—^Franton v. Rusca, 
176 So. 66, 187 La. 678—^Locascio v. 
First State Bank & TTust Co. of 
Hammond, 123 So. 304, 168 La. 723— 
Jeansonne v. Jeansonne, App., 171 
So. 497, modifled on other grounds 
176 So. 626, 187 La. 939. 

4fir. Neb.—^In re Weitzel*s Bstate, 
280 N.W. 270, 136 Neb. 43, 

Tex—Gug&enheim v. Dallas Plumb- 
Ing Com Com.App., 69 S.W.2d 105, 
reversing Gugenhelm v. DaUas 
Plumblng Co., CixApp., 42 S.W.2d 
268—Jones v. Texas Co., CJlv.App., 
80 S.W.2d 761—Turner v. Dinwid- 
die, Civ.App., 276 S.W. 444, 
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effect of a deed the terms of which are not ambig- 
uous,^* or to Show that a deed, at the time of its 
execution, was intended to have an operation dif¬ 
ferent from that imported by its terms ;49 nor is it 
permissible to give evidence of a prior parol agree- 
ment pursuant to which the deed was executed.®^ 

§ 914. - Grants of Public Lands 

Qrants of public lands cannot ordinarily be fm- 
peached or varled by parol or extrinsic evidence. 

Grants of public lands, where the subject matter 
is within the power of the officer making the grant, 
are of that dignity which precludes the admission 
of any parol or extrinsic evidence to impeach, vary, 
or contradict them,®i or even, it has been held, to 
aid in their constniction.S^ Even in a collateral 
proceeding not between the parties to the grant, it 
has been held that the grant, being a matter of rec- 
ord, cannot in general be impeached and declared 
void, except by some matter of record, evidence of 
the same grade as the grant itself, or by facts ap¬ 
parent on the face of the grant.^^ 

Cha/racter of land. A title under a grant of pub¬ 
lic lands of the government cannot be defeated by 
parol evidence that the land is not of such a char¬ 


acter as to be subject to the grant, where there is 
no evidence that the secretary of the interior neg- 
lected or refused to decide the question,^^ but it is 
otherwise where such neglect or refusal is made to 

appear.55 

§ 915. - Official Deeds 

A deed given at a Judiciai, execution, or other official 
sale Cannot be varled by parol, as by showing different 
terms of sale, or by varying the description of the prop- 
erty. 

A deed executed by a public officer in his official 
capacity to the purchaser at a judiciai, execution, 
or other official sale is entitled to the same conclu- 
sive effect as any other deed and is not subject to 
be impeached, contradicted, added to, or varied by 
parol or extrinsic evidence.56 Thus, it cannot be 
shown that the terms of sale were other than those 
appearing by the deed,®^ or, in the absence of any 
ambiguity in the description of the premises, that 
land covered thereby was not intended to be con- 
veyed.5® It is not permissible to show that the 
land was sold under a different judgment and exe¬ 
cution than those recited in the deed,nor can a 
recital as to the property sold be enlarged by parol 
evidence.®® 


deed 18 a wrlttea conirraot sub¬ 
ject to the parol evidence rule.”— 
Kittelson v. Collette, 240 N.W, 920, 
61 N.D. 768. 

48. 111.—^Fowler v. Black, 26 N.B. 

596, 136 111, 363, 11 UR-A. 670. 

Mo.—^Douglass v. Hammcl, 286 S.W. 
433, 313 Mo. 514. 

N.H.—Smart v. Huckins, 134 A. 620, 
82 N.H. 342. 

Tex.—Gill V. Baird, Civ.App., 32 S.W. 
2d 941, afflrmed 77 S.W.2d 201, 124 
Tex. 253—^Wolters v. Farmers’ Life 
Ins. Co., Civ-App., 256 S.W. 666, 
modifled on other grounds Farm¬ 
ers' Life Ins- Oo. v, Wolters, •Cona. 
App., 263 S.W. 259, reversed on 
other grounds 10 S.W.2d 698, re- 
hearinff denled 14 S.W.2d 68. 

22 CJ. p 1123 note 3. 

Bepzesentation. as to tlmber 
Where a deed recites the guantity 
of tlmber on the land, evidence that 
defeadants dld not understand Ihcyi 
were representlngr amount specifled 
therein is inadmissible.—Columbia' 
River Door Co. v. Priest, 274 P. 116, 
128 Or. 869- 

48. Ga.—Arrinffton v. Arrington, 71 
S.B.2d 666, 189 Ga. 725. 

Ill-—^Rockford Trust Co. v. Moon, 
18 JSr.B.2d 447, 370 111. 260. 

Kan.—^Brown v. Parmalee, 285 P. 663, 
130 Kan. 166. 

Ky.—Clark v. Fergerson, 20 S.W.2d 
1018. 231 Ky. 36. 


Mass.—Oldfield v. Smlth, 24 N.B.2d 
644, 304 Mass. 690. 

Mich,—Millard v. Millard, 180 N.W, 
429, 212 Mich. 662. 

Minn.—Stavanau v. Gray, 172 IT.W. 
885, 143 Minn. 1. 

N.H,—Smart v. Huckins, 134 A. 620. 
82 N.H. 342, 

Tex,—^Woods v. Selby Oil & Gas Co., 
CivJi.pp., 2 S.W.2d 895, afflrmed, 
Com,App., 12 S.W.2d 994. 

22 C.J. p 1123 note 2. 

'Tt is well settled that the legal 
effect of a deed cannot be varied 
slmply by showing that the grantor 
mlsunderstood the legal effect of its 
terms, or intended a different effect 
from that which the language of the 
instrument Imports.'’—^Rogers v. 
Rogers, Tex.Com.App., 15 S.W.2d 
1037, 1039, reversing, Civ.App., 7 S. 
W.2d 126. 


sa U.S.—Frenzer v. Frenzer, C.C.A. 
Neb., 2 F.2d 218, certiorari denied 
46 S.Ct. 101, 269 U.S. 574, 70 L. 
Bd. 419. 

Del,—Glbney v. Stockdale Corpora¬ 
tion. 174 A. 117, 20 Del.Ch. 272. 

111.—^Bergman v. Bergman, 163 N.B. 

736, 323 111. 73. 

22 C.J. p 1123 note 4. 

51. CaL—^Broome v. Lantz, 294 P. 
709, 211 Cal. 142. certiorari denied 
Lantz V. Broome, 52 S.Ct. 9, 284 
U.S. 621, 76 L.Bd. 530. 

22 C.J. p 1123 note 12. 

52. U,S.—^Stuart v. Baston, Pa., 181 
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S.Ct. 650, 170 U.S. 383, 42 L.Bd. 
1078, affirming 74 F. 864, 21 C.C.A. 
146. 

22 C.J. p 1124 note 13. 

53. Tenn.—Fowler v, Nixon, 7 
Heisk. 719. 

22 C.J. p 1124 note 16. 

54. U.S.—^French v. Fyan, Mo., 93 

U. S. 169, 23 L.Bd. 812. 

22 C.J. p 1124 note 14. 

56^ U.S.—Hannibal & St. J. H. Co. 

V. Smlth, 9 Wall. 96, 19 L.Bd. 699, 
affirming 41 Mo. 810. 

58. Miss.—Cox V. Richerson, 191 So. 

99, 186 Miss. 676, 124 A.L.R. 1138. 
Tex.—Texas Co. v. Van I>eventer, 
Civ.App., 290 S.W. 660. 

22 C.J. p 1124 note 17. 

GnardloiL^B deed 

Where the intent of the parties 
and of the probate court can be de- 
rived from court orders authorizing 
sale of wards' property, parol evi¬ 
dence is inadmissible to vary terms 
of guardian’s deed.—Mathews v. My- 
ers, Tex.Civ.App., 42 S.W.2d 1099. 

57. Ga.—^Wells v. Savannah, 32 S.B. 
669, 107 Ga. 1. 

58. Ga.—Oliver v. Brown, 29 S.B. 
169, 102 Ga. 157. 

N.J.—Todd V. Philhower, 24 N.J.Law 
796. 

60. Nev.—^Zabriskie v. Meade, 2 
Nev. 285, 90 Am.D. 542. 

22 C.J. p 1124 note 20. 
eo. N.a—Wade V. Pellitier, 71 N.C. 
74. 
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§ 916. -Matters as to Which Deed Is 

Conclusive 

a. Property or interest conveyed 

b. Other matters 

a. Property or Interespt Conveyed 

A deed !s usually conclusive as to the descpiption 
and boundaries of the property conveyed, and the estate 
or Interest conveyed. ParoI or extrinsic evidence is not 
admissible to engraft reservatlons or llmitatlons on a 
deed or to defeat or vary express reservatlons. 

Ordinarily, the description in a deed of the prem- 
ises intended to be conveyed cannot be varied, con- 
trolled, or contradicted by paroI or extrinsic evi¬ 
dence,®! where such description is ciear and free 


from ambigtiity.e® In applying this principle, Ae 
deed must be held to be conclusive evidence Aat 
the land intended to be conveyed was that descnbed 
in the deed rather than an entirely different tract.*® 
The deed is likewise conclusive as to the quantity 
of land described therein,®^ and the intention to in¬ 
clude or exclude particular land.®® 

Boutuiaries. The statements of a deed as to the 
boundaries of land have the same conclusiveness 
as any other portion of the description, and cannot 
be varied by parol or extrinsic evidence or by show- 
ing any understanding of the parties different from 
that expressed in the deed.®® Such evidence is not 
admissible to contradict or vary the statements in 


ei. Ark.—Spencer v. Pierce, 287 S. 

VT. lOlD, 172 Ark. 108. 

Md.—Parran v, Wilson* 154 A. 449, 
160 Md. 604. 

Minn.—Kehrer v. Seeman, 235 Jf.W. 
3S6. 1S2 Minn. 596. 

Okl.—^Dawson v. Sears, 110 P.2d 910. 
S.C.—Shuler v. Williams, 99 S.E. 819, 
112 S.C. 349. 

Xex.—Smith v. Sorelle, 87 S.W.2d 703, 
126 Tex. 353, reversing Busby v. 
Smith, Clv.App., 53 S.W.2d 138— 
Woods V. Selby Oil & Gas Co.. Clv. 
App., 2 S.W.2d 895, affirmed, Com. 
App., 12 S.W.2d 994. 

Wls.—Rowell V. Rhadans, 175 N.W. 

937, 171 Wis. 86. 

22 C.J. p 1125 note 31. 

“‘Parol evidence cannot make a 
deed convey land that it does not 
purport to convey, nor prevent it 
from conveying’ that which it does 
clearly purport to convey.”—BVost 
Liumber Industries of Texas v. 
Brantley, Tex.Civ.App., 109 S.W.2d 
999, 1001. 

Beferenoe to plaa. 

When a grant or deed of convey- 
ance of land contains an express ref- 
erence to a certaln plan, such plan, 
in legal construction, becomes a part 
of the deed, and is subject to no 
other explanations by extraneous 
evidence than if all the particulars 
of the description had been actually 
inserted in the body of the grant 
or deed. 

Ala.—State v. Meaher, 105 So. 562, 
213 Ala 466. 

Me.—^Perkins v. Jacobs, 129 A. 4, 124 
Me. 347—Bradstreet v. Winter, 109 
A. 482, 119 Me. 30. 

Pexsoaalty tnclnded in deed of realty 
In replevin to recover the materi- 
als in a tramroad removed from 
plaintilTs land by defendant, parol 
evidence that the tramroad equip- 
ment was included in a deed of re- 
alty to plaintiff's grantor was inad- 
misslble, where such deed made no 
mention thereof.—Lane v. Bell Lum- 
ber Co., 115 S.E. 207, l23 S.C. 140. 

6B. Cal.—^Bdwarda v. Lewis, 76 P. 
2d 720, 25 Cal.App.2d 168. 


Mass.—^Hlrsch v. Fisher, 180 N.B. 
230, 278 Mass. 492—^Panikowskl v. 
Giroux, 172 N.B. 890, 272 Mass. 
580—^Peavey v. Moran, 152 N.B. 
360, 256 Mass. 311. 

Pa.—^Detwiler v. Coldren, 166 A. 374, 
311 Pa. 44—Goldsmith v. Means, 
158 A. 596, 104 PaSuper. 671— 
Harper v. Coleman, 94 Pa.Super. 
62. 

Tex.—Scheller v. Groesbeck, Com. 
App., 231 S.W. 1092, reversing, Civ. 
App., 215 S.W. 353—Morgan v. 
Mace, Civ.App., 259 S.W. 109‘6. 

22 C.J. p 1125 note 31. 

Explanation of ambiguous descrip¬ 
tion see infra § 1007. 

63. Ga.—Peingold v. McDonald 
Mortgage & Realty Co., 146 S.E. 90, 
166 Ga 838. 

La.—White v. Ouachita Natural Gas 
Co., 160 So. 16. 177 La 1062. 

Tex.—^Kelly v. Wilson, CIv.App., 233 
S.W. 141, error refused. 

22 C.J. p 1125 note 32. 

04. Ala—Hess v. Cheney, 3 So. 791, 
83 Ala. 261—Rogers v. Peebles, 72 
Ala 629—Winston v. Browning, 61 
Ala 80—^Dozier v. Duffee, 1 Ala 
320. 

Colo.—Garbanati v. Passbinder, 26 P. 
991, 16 Colo. 535. 

Md.—^Baltimore Permanent Building 
& Land Soc. v. Smith, 54 Md. 187, 
39 Am.R. 374. 

Minn.—^Kehrer v. Seeman, 235 N.W. 
386. 182 Minn. 596. 

Paure v. Martin, 7 N.T. 210, 
3 Seld. 210, 67 Am.D. 615. 

22 C.J. p 1126 note 33. 

Azea as Ixiiegaral part of description 
When dimensions or area consti¬ 
tute an integral part of the descrip¬ 
tion, they cannot be varied by parol 
any more than other parts of the 
deed.—^Edmundson v. Mullen, 110 So. 
391, 215 Ala 297. 

Sale by acre 

(1) A deed which conveys, by 
tract, all the laz^ within specifled 
boundaries, generally cannot be va¬ 
ried by parol evidence to the effect 
that the sale was one by the acre. 


—^Blaylock v. Hackel, 138 S.B. 833, 
164 Ga. 267. 

(2) A deed stating that the land 
is conveyed “in gross and not by the 
acre” cannot ordinarily be contra¬ 
dicted by oral evidence that the sale 
was by the acre.—Southern v. Sine, 
123 S.E. 436, 95 W.Va. 634. 

Espression *^ore or less” in stat¬ 
ing the number of acres in the land 
conveyed, the description of which 
is otherwise certaln, does not let In 
evidence of a parol agrreement to 
make up that quantity of land.—^Bay- 
nard v. Eddings, 33 S.C.L. 374. 

65. Ga.—^Kennedy v. Kennedy, 188 
S.B. 722, 183 Ga. 432, 109 A.L.R. 
1143. 

Utah.—Coop V. George A. Lowe Co., 
j 263 P. 485, 71 Utah 146. 

Wis.—Rowell V. Rhadans, 176 N.W. 

937, 171 Wls. 86. 

22 C.J. p 1126 note 34. 

“Where the description of a par- 
cel of land in a deed is certaln and 
buttressed by documentary evidence, 
parol testimony cannot be used to 
enlarge the scope of the descriptive 
words so as to Include another and 
distinet parcel owned by the grran- 
tor.*’—^Prickett v. Pnim, 132 S.E. 601, 
101 W.Va. 217. 

66. 111.—Kesl V. Cobine, 146 N.B. 
148, 313 111. 438. 

Ky.—^Kinney v. Hutchlnson, 220 S.W. 
1069, 188 Ky. 43. 

La.—^Laurent v. Laurent, 84 So. 212, 
146 La. 939. 

Mass.—^Peavey v. Moran, 162 N.E. 
360, 256 Mass. 311. 

N.C.—^Daniel v. Tallassee Power Co., 
168 S.E. 217, 204 N.C. 274. 

Tex.—Crabb v. Texas Pac. Coal & 
Oil Co., Civ.App., 238 S.W. 279, re- 
versed on other grounds, Com.App., 
249 S.W. 836. 

22 C.J. p 1126 note 36. 

Parol evidence of boundaries as iden- 
tifying subject matter see infra 
S 1007. 

Oral proof of ILeld notes is inad- 
mlssible to vary or repudiate the 
description of land contained In un- 
ambiguous fleld notes of a deed.— 
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the deed as to the courses,®^ distances,®8 or calls 
and a line supplied by necessary intendment cannot 
be varied by parol.'^® 

Estate or interest conveyed. It is not permissi- 
ble to contradici or vary the terms of a deed by 
parol or extrinsic evidence to show that the estate 
or interest intended to be conveyed was different 
from that which the ciear languag^e of the instru- 
ment purports to convey;7i so parol evidence is 
not admissible to change the character of the estate 
created in a married woman by deed.72 A parol 
agreement to reconvey cannot, in the absence of 


accident, fraud, mistake, or tmdue advantage, be 
set np to contradici the terms of an absolute con- 

veyance.73 

Reservations or Umitations. A deed which is on 
its face an absolute grant is not subject to ha ve res¬ 
ervations or limitations engrafted thereon by pa¬ 
rol or extrinsic evidence of intentions, understand- 
ings, or agreements contradictory to, or at variance 
with, its ciear language and, conversely, where 
the deed does contain reservations or limitations 
they cannot be defeated or varied by evidence of 
this character,*^5 even though such reservations are 


Frost Lumber Industries of Texas v. 
Brantley, Tex.Civ.App., 109 S.W.2d 
999. 

Actiial line of siirveyor 
Where description in fleld notes or 
in deed is unambiguous both on its 
face and in its application to the 
ground, extrinsic or parol evidence 
is not admissible to show that sur- 
veyor actually ran a line of the 
survey at a. different place from 
that described in the field notes or 
deed.—^Blake v. Pure Oil Co., 100 S. 
W.2d 1009, 12S Tox. 636, reversing, 
CiVwA.pp., 68 S.W.2d 244—GUI v. Pe- 
terson, 86 S.W.2d 629, 326 Tex. 23 6, 
reversing Petcrson v. Gill, Civ.App., 
51 S.W,2d 1057. 

Where boiuidaiy lines were inac- 
carately stated In oonveyanoe, hut 
there was an establlshed line recog- 
nlzed by both parties, parol evidence 
was inadmissible lo show what 
boundaries were intended.—Slilzel v. 
Frederlci, 98 Pa,Super. 456. 

67. Mass.—Allen v. Kingabury, 16 
Pick. 236. 

22 C.J. p 1126 note 37. 

Seasons for flxing conrse 
Where a dccd Is unamblguous, the 
court wiil not inquirt^ inio the rea- 
sons why the parties llxed a course 
as they did.—Uossl v. Sophia, 800 
P. 522, 163 Wajsh. 173. 

Ala.—lOdmundson v. Mullen, 110 
So. 391, 235 Ala. 297. 

22 CX p 1126 note 38. 

69- N.C.—Daniel v. Tallassoe Pow¬ 
er Co., 168 S.K. 217, 204 N.C. 274. 
Tex.—^Atlantic OU Produoing Co, v. 
Hughey, Oiv.App., 107 S.W.2d 613, 
error dlsml.ssed, rehoaring denled 
Hughey v. Atlantic OU Producing 
Co., 109 S.W.2d 1041, 130 Tox. 255; 
—Texas Co. v. Van I”)ovt‘nter, Clv.! 
App., 290 S,W. 560—nilworth v.' 
Buchanan, Civ.App., 260 S.W. 279 
—Hamman v. San Jacinto Klcei 
Co., Clv.App., 229 S.W. 1008, er¬ 
ror granted—Swann v. Mills, Civ. 
App., 219 S.W. 850, dismissed for 
want of jurisdiction. 

22 C.J. p 1126 note 39. 

70. vt,—Whittier v, Parmenter, 96 
A. 878, 90 Vt. 16. 


71. 111.—Rockford Trust Co. v. 
Moon, 18 N.B.2d 447. 370 111. 260 
—Harder v. Matthews, 141 N.E. 
442, 309 111. 648. 

Kan.—Brown v. Parmalee, 285 P. 
663, 130 Kan. 165. 

Ky.—Clark v. Pergerson, 20 S.W.2d 
1013, 231 Ky. 36. 

Mass.—Hirsch v. Plsher, 180 N.B. 

230, 278 Mass. 492. 

Mlch.—Millard v. Millard, 180 N.W. 
429, 212 Mich. 662. 

Mo.—^Williams v. Reid, 37 S.W.2d 
537—^Wood V. White Bagle Oil & 
Reiining Co., App., 274 S.W. 894, 
898, citing Corptis Juris. 

S.C.—Drake v. Drake, 146 S.B. 705, 
148 S.C. 147. 

Tex.—Rogers v. Rogers, CoinuApp., 
15 S.W.2d 1037, reversing, Civ. 
App., 7 S.W.2d 126—Jones v. Bed- 
ford, Civ.App., 66 S.W.2d 305, er¬ 
ror refused—Reeves v. Reeves, 
Civ.App., 38 S.W.2d 862—Crayton 
V. Phillips, Civ.App., 297 S.W. 888, 
afflrmed, Com.App., 4 S.W.2d 961. 

22 C.J. p 1127 note 42. 

Fee or Ufe estate 

In absence of allegati on of fraud, 
mistake, or the like, oval evidence Is 
inadmissible to show that deed con- 
veying fee was intended to convey 
merely life estate.—^Wllloughby v. 
Brandes, 297 S.W. 64, 317 Mo. 544. 

Bosement granted in plain and un- 
amblguous language may not be 
varied or modiUed by extraneous 
clrcumstances or parol testimony.— 
Capy V. Redllnger, Tex.Civ.App,, 17 
S.W.2d 1092. 

72. Tex.—McKivett v. McKivett, 
Com.App., 70 S.W.2d 694, afflrm- 
ing, Civ.App., 46 S.W.2d 1102. 

30 Cjr, p 1023 note 7. 

Separate property 
Except for the purpose of showing 
fraud or other ground for setting 
aslde a transaction, where a hus- 
band permitted property to be con¬ 
veyed to his wife os her separate 
property, evidence that he did not 
intend that the property should be- 
come the wife’s separate property 
is wholly Inconseauential.—^Miller v. 
Brode, 199 P. 531, 186 Cal. 409. 

73. N.C.—^Bonham v, Oraig, 80 N.C. ] 
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224—Campbell v, Campbell, 55 N. 
C. 364. 

74. Ark.—Smith v. School Dist. No. 
14. 94 S.W.2d 706, 192 Ark. 792— 
Barfield Mercantlle Co. v. Connery, 
234 S.W. 481, 160 Ark. 428. 

Ga.—^Kennedy v. Kennedy, 188 S.B. 

722, 183 Ga. 432, 109 A.L.R. 1148. 
Ky.—Conrad v. Smith, 261 S.W. 1103, 
203 Ky. 171. 

Miss.—^Blaylock v. Lonn, 128 So. 666, 
157 Miss. 783. 

N.J.—Blumberg v. Weiss, 17 A.2d 
823, 129 N.J.Bq. 34, reversing 10 

A. 2d 743, 126 N.J.Bq. 616—^Wllllam 
Dahm Realty Corporation v. Car- 
del, 16 A.2d 69. 128 N.J.Bq. 222. 

Okl,—^Hyde v. City of Altus, 218 P. 
1081, 92 Okl. 170. 

Or.—0'Neil v. Twohy Bros. Co., 190 
P. 306, 98 Or. 481. 

Tex.—Quanah, A. & P. Ry. Co. v. 
Wlseman, Civ.App., 247 S.W. 696— 
Taylor v. County School Trustees 
of Eastland County, Civ.App., 229 
S.W. 670, error refused. 

22 C.J. p 1128 note 68. 

Plxtnres 

(1) Where articles are stamped 
with appearance of fixtures by their 
mode of annexatlon, they pass by a 
conveyance, and evidence of vendor^s 
inlent in placing them on the realty 
is not competent to vary terms and 
effect of deed.—^Parmers & Mer- 
chants Bank v. Sawyer, 163 So. 657, 
26 Ala.App. 520, certiorari denied 163 
So. 659, 231 Ala. 137. 

(2) Other decisions as to owner- 
ship of fixtures see 22 CJ. p 1128 
note 68 ta] (7). 

Dtease 

Deed Is written evidence of tltle, 
and parol evidence of lease excepted 
from its operation Is Inadmissible.— 
Dark Tobacco Growers' Co-op. Aas*n 
V. Ray, 286 S.W. 198, 216 Ky. 873. 

75. Ky.—Dodson v. Powell, 216 S. 
W. 82, 186 Ky. 387. 

Mass.—Panikowskl v. Giroux, 172 N. 

B. 890, 272 Mass. 580. 

Mlch.—^Roberts v. Congregatlon 
Shaarey Zedek, 218 N.W. 662, 242 
Mlch. 662. 

Wis.—^Hemmis v- Consolidated Wa- 
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inconsistcnt with the other provisions of the deedJ® 

1». Other Matters 

A deed It conclusive as to the parties thereto. Parol 
or extrinsic evidence is not admissible to engraft a cove- 
nant or warranty on a deed, or to vary the legal effeot 
of a covenant contalned therein. 

Character of instrumeyit. Parol declarations by 
the grantor are not generally admissible to change 
the character of a decd."*^ 

Parties, A deed is conclusive as to the parties 
thereto, and parol evidence is not admissible to show 
that the person described in the deed as the gran- 
tee was not the person intended.'^^ In a case where 
an attomey in fact, acting under a power of attor- 
ney exeeuted by both husband and wife, signed a 


deed of conveyance as the attomey of the husband 
only, it was held that the failure to exeeute the 
deed as attomey of the wife could not be overcome 
by evidence showing a mistake on the part of the 
attomey in drawing the dced.*^^ 

Covenants and warranties, Parol or extrinsic ev¬ 
idence is not admissible to engraft on a deed a cov¬ 
enant, agreement, or warranty, S® such as a cove¬ 
nant of warranty or title,^! or an agreement of the 
vendor to extinguish interfering claims^^ or exist- 
ing encumbrances,^^ or a warranty as to the quan- 
tity,^*^ character,or condition*® of the property; 
nor can the legal effect of a covenant contained in 
a deed,*^ such as a covenant of warranty or title,S8 
or against encumbrances,^^ be enlarged, varied, re¬ 


ter Power & Paper Co., 181 N.W. 
743, 173 Wis. 518. 

22 C.J. p 1129 note 59. 

76. S.C.—Jacobs v. Mutual Ins. Co., 
35 S.R 221, 56 S.C 558. 

77. Wis.—Jones v. Ciird, 141 N.W. 
228, 153 Wis. 384, 3S8, Ann.Cas. 
1914A 88. 

22 C.J. p 1123 note 10. 

Showing real nature of transaction 
see infra { 1015. 

78. La.—Succession of Prescott, 
127 So. 611, 170 La. 233—^Bberle v. 
Eberle, 108 So. 549. 161 IJa. 313. 

N.Y.—^Liberty Bank of BuCfalo v. 
High Park Development Co.. 236 
N.Y.S. 194, 134 Mlsc. 733, affirmed 
234 N.Y.S. 832, 227 App.Dlv. 647. 
22 C.J. p 1124 note 29, p 1245 note 
20 . 

Poroed heirs may use parol evi¬ 
dence to recover property trans- 
ferred by ancestor, but not where 
ancestor never had title to property, 
—^Eberle v. Eberle, 108 So. 549, 161 
JL.&, 313. 

79- lowa.—Wilkinson v. Getty, 13 
lowa 157, 81 Ani.D. 428. 

80. Ga.—Stonecypher v. Georgla 
Power Co., 189 S.B. 13, 183 Ga. 
498, answers to certifled questions 
conformed to, 189 S.E. 672, 55 Ga. 
App. 197. 

Ky.—Mueller v. Storrs, 278 S.W. 567, 
212 Ky. 176. 

22 C.J. p 1127 note 48. 

Vm of prox»erty 

In suit by grantees of lots. testl- 
mony that grantor represented that 
other lots would not be permitted to 
be used for business purposes is 
incompetent.—Gibney v. Stookdale 
Corporation, 174 A 117, 20 DeLCh. 
272. 

81. N.D.—Alsterberg v. Bennett, 106 
N.W. 49, 14 N.D. 696. 

22 C.X p 1127 notes 49, 50. 

82. Ky.—^MacMr v. McDowell, 4 
Bibb 473. 


83- Wis.—^Desmond v. McNamara, 
82 N.W. 701, 107 Wis. 126. 

22 C.J. p 1123 note 6. 

84. Mlch.—Martin v. Hamlin, 18 
Mich. 354, 100 Am.D. 181. 

22 C.J. p 1127 note 51. 

85. Minn.—^McMurphy v. Walker, 
20 Minn. 382. 

22 C.J. p 1127 note 52. 

86. N.Y.—Eighmie v. Taylor, 98 N. 
Y, 288. 

87. Ala.—Corley v. Vlzard, 84 So. 
299, 203 Ala. 564. 

Ga.—^Arrington v. Arrington, 7 S.B. 

2d 665, 189 Ga. 725. 
lowa.—^Reit v. Driesen, 237 N.W. 
325, 327, 212 lowa 1011, citing 
Coipus Jtirls. 

R.I.—Greenstein v. Rosenstein, 117 
A. 628, 44 R.I. 407. 

16 C.J. p 1312 note 11—22 C.J. p 1127 
note 54. 

IjiabUity of wife 

Where a xnarried woncian exeeutes 
a general warranty deed in conjunc- 
tion with her husband, oral evidence 
is generally incompetent to show 
that she Intended only to convey her 
mantal rights and did not intend to 
be llable on the covenants in the 
deed.—Watts v. Ramsey, 2 S.W.2d 
409, 156 Tenn. 463. 

Covenant runnlng with laxid 
Since covenant allowing grantee to 
remove Improvements ran with land, 
subsequent vendee was unafifected by 
parol agreement of original vendee 
to replace Improvements removed 
with new buildings.—Guardian Loan 
& Trustee Co. v. Schunke, Tex.Civ. 
App., 36 S.W.2d 685, error refused. 

88. Ga.—^Long v. Sullivan, 183 S.E. 
71, 62 Ga.App. 318. 

Ky.—Sales v. Duncan, 266 S.W. 17, 
201 Ky. 161. 

Tex,—Massad v. Bumpus, dv.App., 
146 S.W.2d 1073, error dismissed, 
judgment correct. 

22 C.J. p 1128 note 55. j 
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Showing agreement not to rely on 
covenant 

Parol evidence of contemporane- 
ous agreement not to rely on cove¬ 
nants of warranty violates rule 
against varying terms of legal in- 
strument by parol.—^Lost Creek Coal 
& Mlneral Land Co. v. Hendon, 110 
So. 308, 215 Ala. 212. 

89. Ark.—^Arkansas Trust Co. v. 
Bates, 59 S.W.2d 1026, 187 Ark. 
331. 

D.C.—^Miller v. Schwinn, Inc., 113 P. 

2d 748, 72 App.D.C. 282. 

111.—^Palmer v. Baum, 238 111.App. 
472. 

lowa.—^Pope V. Coe, 226 N.W. 939, 
208 lowa 759. 

Neb.—^McClure v. Campbell, 40 N.W. 
696, 26 Neb. 67. 

Tenn.—Stone v. Shuttle, 3 Tenn.App. 
274. 

Tex.—^Pochyla v. Cralle, Clv.App., 42 
S.W.2d 793. 

22 C.J. p 1128 note 66. 

Oconpancy of tenant 

(1) In an action for breach of 
covenant against encumbrances 
founded on the exlstence of an out- 
standing lease, defendants may not 
vary the terms of the deed by show¬ 
ing a contemporaneous oral agree¬ 
ment consentlng to occupatlon by 
the lessee under the lease.—^Klippel 
V. Borngesser, 188 N.W. 664, 177 
Wis. 423. 

(2) Oral evidence that grantee 
agrreed to accept grantor*s tenants 
is inadmissible as contradicting war¬ 
ranty deed contalnlng covenant 
against Incumbrances.—W estem 
Grain Co. v. Beaver Land-Stock Co., 
253 P. 639, 120 Or. 678. 

(3) Where damages are sought 
for breach of covenant against en¬ 
cumbrances because of retentlon of 
possession by a tenant of the ven¬ 
dor, parol evidence Is inadmissible 
to Show that the grantees bought 
subject to the occupancy of the ten¬ 
ant and undertook for themselves 
to get possession.—Morrlss v. Hesse, 
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stricted, or destroyed by parol evidence o£ simul- 
tan6ous or prior agreements or of the intentions of 
the parties. Parol or extrinsic evidence is likewise 
inadmissible to affect a grantee’s stipulation to pay 
a mortgage or outstanding purchase-money notes 
given by a prior owner.^^ 

The admissibility of parol evidence to show that 
a grantee, as part of the coasideration for a deed, 
assumed an existing encumbrance is considered in¬ 
fra § 950. 

§ 917. Instruments of Compromise and Set- 
tlement 

Written Instruments of compromise or settlement are 
within the protectfon of the parol evidence rule. 

The general rule is that where parties enter into 
a written compromise or settlement of claims or 


liabilities, the written instrument is not subject to 
be varied or contradicted in its terms or effect by 
parol or extrinsic evidence,although it has, on 
the other hand, been said that settlements are al- 
ways susceptible of explanation and correction.92 

§ 918. Leases 

A written lease Is protected by the parol evidence 
rule. 

The general rule, subject to exceptions and lim- 
itations considered infra §§ 929-1015, is that the 
terms and effect of a written lease cannot be added 
to, contradicted, or varied by parol or extrinsic evi¬ 
dence of the intentions of the parties, their negoti- 
ations leading up to the lease, or what was said 
and done prior to, and at the time of, executing the 
instrument.®^ Such evidence has been held inad- 


Tex.Civ.App., 231 S.W. 317, reversine 
Civ.App., 210 S,W. 710. 

WarraOLty asraiiust aU claims 

( 1 ) Parol evidence is inadmissible 
to Show that the grantor did not 
warrant against a particular encum¬ 
brance when the covenant was 
aguinst all encumbrances. 

Ark.—Sheffleld v. Maxwell, 260 S.W. 
399, 163 Ark. 448. 

S.C.—Grice v. Scarborough, 29 S.C. 
L. 649, 42 Am.D. 391. 

(2) Parol evidence is inadmissible 
to Show that warranty decd, war- 
ranting against all claims, was not 
intended to warrant against a spe- 
cifle claim.—Texas Co. v, Snow, 291 
S.W. 826, 172 Ark. 1128. 

Showiiog agreement to remove en^ 
cnmbrance 

Parol evidence is not admlssible to 
Show that the purchaser to a con- 
tract of sale or deed orally agreed 
to remove an encumbranco or lien 
dgainst the realty where the written 
contract or deed contains a covenant 
or warranty against such encum¬ 
brance or lien.—Paloni v. Beebe, 
Utah, 110 P.2d 563. 

90. lowa.—Relt v. Breisen, 237 N. 
W. 325, 212 lowa 1011. 

La.—Industrial Homestoad Ass’n v. 

Sparacino, 163 So. 838, 179 La. 273. 
22 C.J. p 1123 notes 7, 8. . 

91. U.S.—Peters v, Plains Petro¬ 
leum Co., C.C.A.Okl., 43 P.2d 49— 
Nissen v. First Nat. Bank of Wa- 
terloo, lowa, C.C,A.S.D., 267 F. 689. 

Ariz.—Wallace v. First Nat. Bank, 

7 P.2d 586, 39 Ariz. 461. 

Ark.—-Anderson v. Flotoher, 161 S.W. 
2d 673. 

Cal.—Holtham v. Savory, 238 P. 136, 
72 Cal.App. 497. 

111.—Hubbard v. Sottles, 236 Ill.App. 
227—United Boilor Heating & 
Foundry Co. v. Ackermann-Quig- 
ley Printing Co., 236 Ill.App. 111. 
Ky.— Turner Blkhorn Coal Co. v. 


Smith, 89 S.W.2d 649, 239 Ky. 428 
—Plckrell & Craig Co. v. Bollin- 
ger-Babbage Co., 264 S.W. 737, 204 
Ky. 314. 

La.—Shannon v. Shannon, 177 So. 
676, 188 La. 588. 

Mich.—Montana Flour Mills Co. v. 
Lawrence, 194 N.W. 489, 224 Mich. 
21 . 

Tex.—Massey-BCarris Co. v. Bernard, 
Civ.App., 84 S.W.2d 1091, error dls- 
missed. 

22 C.J. p 1129 note 62. 

Receipts in fuU see infra § 926. 

Releases see infra § 927. 

92. Ky.—Byrne v. Schwing, 6 B. 
Mon. 199. 

93. U.S.—^Washburn v. Gillespie, 
Okl., 261 F. 41, 171 C.C.A. 637, cer¬ 
tiorari denied 40 S.Ct. 396, 252 U. 
S. 587, 64 L.Bd. 729, followed in 
Wright V. Gillespie, Okl., 261 F. 
46, 171 C.C.A. 642, Howe v. Gil- 
lesple, Okl., 261 F. 48, 171 C.C.A, 
644, 0’Donnell v. Gillespie, Okl., 
261 F. 48, 171 C.C.A. 644, Suther- 
land V. Gillespie, Okl., 261 F. 49, 
171 C.C.A. 646, Renfrow v. Gilles¬ 
pie, Okl., 261 F. 49. 171 COA. 645. 

Ala.—Frazier v. RUey, 111 So. 10, 
215 Ala. 517. 

Ark.—Parker v. Keenan, 26 S.W.2d 
69, 181 Ark. 467. 

Cal.—Gibbs v, Seeger, 19 P.2d 614, 
130 Cal.App. 123. 

Colo.—Martin v. Grant, 8 P.2d 764, 
90 Colo. 300—^Wilmore v. Kalberer, 
133 P. 763, 24 Colo.App. 209. 

D.C.—Merritt v. Kay, 295 F. 973, 54 
App.D.0. 162. 

Ga.—Rlce & Hutchins Atlanta Co. v. 
Griffin, 104 S.E. 634, 150 Ga. 607. 

Hawaii.—Richards v. Ontai, 19 Ha- 
waii 461. 

IU.—Hoefeld v. Ozello, 126 N.B. 6, 
290 111. 147—Gale v. U. S. Brewing 
Co. of Chicago, 181 111.App. 381. 
See Mulier v. Bemstein, 198 111. 

App. 104—Universlly Club of Chica¬ 
go V. Dcakin, 182 Ill.App. 484, re- 
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versed on other grounds 106 N.B. 
790, 266 111. 267, L.R.A.1916C 864. 
Kan.—Cushenbery v. Waite-Phillips 
Co., 240 P. 400, 119 Kan. 478. 
Ky.—Piney Oil & Gas Co. v. Allen, 
32 S.W.2d 826, 235 Ky. 767—Clark 
V. Fergerson, 20 S.W.2d 1013, 231 
Ky. 36—Mitchell v. Ford Blkhorn 
Mining Co., 260 S.W. 811, 199 Ky. 
131—Marshall v. Benge, 6 Ky.Op. 
339. 

La.—Brenner v. Ford, 6 La.App. 654. 
Mich.—Patterson v. Butterfleld, 221 
N.W. 293, 244 Mich. 330—Polczyn- 
ski V. Nowlcki, 198 N.W. 976, 227 
Mich. 416—Meredith v. MeCorm- 
Ick, 176 N.W. 280, 208 Mich. 663, 8 

A. L.R 669. 

Mlnn.—Randolph v. Thompson, 219 
N.W. 91, 174 Minn. 283—Stewart 
V. Murray, 13 Minn. 426. 

N.J.—^Hoffman v. Seidman, 127 A^ 
199, 101 N.J.Law 106. 

N.T.—Loma Corporation v. Wing, 
204 N.T.S. 216, 123 Misc. 222. 
N.C.—Ferguson v. Ballenger, 179 S. 

B. 663, 208 N.C. 829. 

Okl.—Guess V. Mxner, 266 P. 633, 130 
Okl. 93—^Horseshoe Mining Co. v. 
Red Rose Lead & Zinc Mining Co., 
230 P. 492, 104 Okl. 46—Dlxon v. 
MeCann, 206 P. 697, 87 Okl. 109. 

Or.—Temple Enterprises v. Combs, 
100 P.2d 613, 128 A.L.R. 866. 

Pa.—Steln v. Bell Telephone Co. of 
Pennsylvania, 161 A. 690, 301 Pa. 
107—MacBrine-McAdaips Realty 

Co., to Use of McAdams, v, Mor¬ 
ris, 196 A. 511, 129 Pa.Super. 604 
—Yoder v. Swainbank, 82 Pa. Su¬ 
per. 568—Fox V. Boorse, 81 Pa.Su- 
per. 211—Camden Safe Deposit & 
Trust Co. V. Bavenson, 10 Pa.Dist. 
& Co. 749—^Myers v. Martin Con- 
structlon and Supply Co., 6 Pa. 
Dist. & Co. 718, 39 Lanc.L.Rev. 
363, affirmed Myers v. Martin, 87 
Pa. Super. 601, 40 Lanc.L.Rev. 81— 
Wnght V. Milne, 9 Pa.Dist 170. 



§ 919 

missible to show that an instrument which is on its 
face a Icase is in reality a contract of sale.®^ 

§ 919. — Conclusiveness as to Particular 
Matters 

A lease ts generally conciusive, as against paroi or 
extrinsic evidence, as to all matters specifled therein, 
such as rent, repairs, improvements, the term, and the 
use of the premises. An Impiied warranty in a lease 
cannot be contradicted by paroi. 

Descriptiori and identify of prewises. A written 
lease is conclusive as to the description and identi- 
ty of the demised premises, and cannot be contra¬ 
dicted, added to, or varied in this respect by paroi 

evidence.®5 

Reni. A written lease cannot be varied by estab- 
lishing a paroi agreement between the parties mod- 
ifying its terms as to the rent payable,®® either with 
respect to the amount of rent to be paid accord- 
ing to its terms,^^ or the timeas or mode^® of pay- 
ment; nor can an agreement be shown that pay- 


32 C.J.S. 

I ment of rent shall cease on a certain contingency 
or condit ion not named in the writing.^ 

Term. The statements in the lease as to the term 
thereof are conclusive, and the term can be neither 
enlarged nor restricted by showing a contemporane- 
ous or prior paroi agreenient,^ or a contrary un- 
derstanding or intent of a party;® nor can an oral 
agreement be shown giving the tenant the right to 
surrender the premises and terminate the lease on 
the happening of certain contingencies, or at his 
pleasure> However, an oral lease to take effect 
after the expiration of the written lease may be 
shown.5 

Use of premises. The terms of a written lease 
with respect to the use of the premises cannot be 
contradicted or varied by paroi or extrinsic evi- 
dence.® Thus, a covenant in the lease that the 
premises will not be used for certain purposes or in 
a certain manner cannot be controlled by paroi evi- 
dence showing declarations that the covenant would 
not be enforced;7 and, conversely, where the pur- 
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PhiMpplne.—Legarda v. Zarate, 36 
Philippine 68. 

Tex.—Gulf Production Co. v, Wax- 
ren, Civ.App., 99 S.W.2d 616, error 
refused, and certiorari denled Oak- 
wood Realty Co. v. Gulf Produc¬ 
tion Co., 58 S.Ct 27, 302 U.S. 707, 
82 L.Ed, 546—Redden v. Pure 011 
Co., Civ.App., 86 S.W.2d 874—Ad- 
kins V. Goodloe, Civ.App., 76 S.W. 
2d 168, error dismissed. 

W.Va.—Gwintx v. Rogers, 116 S.R 
428, 92 W.Va. 533. 

Wls.—^Blazel v. Cologne, 250 N.W. 
752, 213 Wis. 48, citlng Coipus 
3tiiis. 

22 C.J. p 1129 note 66. 

Baibncbt lease 

Pa.—General Motors Acceptance 
Corporation v. Hartman, 174 A. 
795, 114 Pa.Super. 544. 

94. Cal.—County Nat. Bank & Trust 
Co. of Santa Barbara v. Inveat- 
ment Corporation of Santa Barba^ 
ra, App., 109 P.2d 368. 

Colo.—Simpson v. Nelson, 208 P. 466, 
71 Colo. 490. 

111.—^Andrus v. Mann, 92 111, 40. 
Sbowing real nature of transactlon 
generally see infra § 1015. 

95. 111.—^BaHance v. City of Peorla, 
54 N.E. 428, 180 111. 29. 

Micb.—eredith v. McCormlck, 176 
N.W. 280, 208 Mich, 663, 8 A.Li.R. 
669. 

Pa.—Stein v. Bell Telephone Co. of 
Pennsylvania, 161 A. 690, 301 Pa. 
107—^Lindaay v. Rose, 6 Pa.I>i8t. 

& Co. 325. 

22 C.J. p 1130 note 73. 

9e. Cal.—County Nat Bank & Trust 
Co. of Santa Barbara v. Invest-J 


ment Corporation of Santa Barba¬ 
ra, App., 109 P.2d 368. 

N.T.—Goerlltz v. Schwartz, 112 N.T. 
S. 1119. 

Okl.—Dixon v. McCann, 206 P. 697, 
87 Okl. 109. 

Pa.—^Bareckson v. Hoyt, 58 Pa.Su¬ 
per. 531. 

Wash.—Searl v. Shell Oil Co., 21 P. 

2d 249, 172 Wash. 621. 

Wyo.—Barrett v. First Nat. Bank 
of Green River, 62 P.2d 318, 319, 
50 Wyo. 602, quoting Coipus Jil- 
lis. 

22 C.J. p 1131 note 76. 

97. N.J.—^Bayarsky v. Joseph Peld 
& Co., 4 A.2d 709, 122 N.J.Law 230, 
reversed on other grounds 8 A.2d 
316, 123 N.J.L.aw 194. 

Or.—^Temple Enterprises v. Combs, 
100 P.2d 613, 128 A.L..R. 866. 

Wyo.—^Barrett v. First Nat Bank of 
Green River, 62 P.2d 818, 60 Wyo. 
502. 

22 C.J. p 1131 note 77. 

Piematuie vaoation of premises 

The written provisione of a lease 
cannot be varied by alleged prior 
oral statements by lessor that he 
would accept less than total bal- 
ance due should lessee vacate prem¬ 
ises prior to expiration of lease.— 
Bastien v. Bronstine, 92 P.2d 736 
104 Colo. 621. 

98. Lia.—^Brenner v. Ford, 6 Lia.App. 
664. 

N.J.—Kistler v. McBride, 48 A. 568. 
65 N.J.Liaw 663. 

N.T.—Giles V. Cemstock, 4 N.T. 270, 

4 Comst 270, 63 Am.D. 374. 

22 C.J. p 1131 note 78. 
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99. Pa.—Stull V. Thompson, 26 A. 

890, 154 Pa. 43. 

22 C.J. p 1131 note 79. 

1. Mlnn.—Chute Co. v. Latta, 142 
N.W. 1048, 123 Mlnn. 69. 

22 C.J. p 1131 note 80. 

2. Mass.—Khederian v. John T. 
Connor Co., 159 N.E. 443, 262 Mass. 
29. 

Pa.—Elnoll V. Jones, 1 Pa.Co. 486, af- 
firmed ^ones v. Knoll, 8 A. 867, 
116 Pa. 86. 

22 C.J. p 1132 note 86. 

Bemewal of lease 

Oral agreements at or prior to the 
executlon of a written lease as to re- 
newal thereof are Inadmissible where 
they vary terms of written Instru¬ 
ment.—^Doepfner v. Snyder, 160 A. 
313, 109 N.J.Law 21. 

3. lowa.—^Roberts v. Watson, 196 
N.W. 211, 196 lowa 816. 

—^Adklns V. Goodloe, Clv.App., 
76 S.W.2d 168, error dismissed. 

4. ni.—Shamberg v. Stearns, 178 
I11.APP. 687. 

22 C.J. p 1132 note 87. 

5. Cal.—Gabel v. Page, 92 P. 749, 

6 Cal.App. 618. 

8. 111.—Hoefeld v. Ozello, 126 N.E. 
5, 290 111. 147. 

Mich.—^Patterson v. Butterflleld, 221 
N.W. 293, 244 Mich. 330. 

22 C.J. p 1129 note 66 [e]. 

Agreement to slgu oonseut 
A verbal agreement of the land- 
lord, without consideration, to slgn 
a consent to the use of the premises 
for certain purposes cannot be 
shown.—^Nostrand v. Hughes, 67 N.T. 
S. 72, 64 App.Biv. 602. 

7. N.T.—Dodge v. Lambert, 16 N.T. 
Super. 670. 
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pose for which the premises are to be occupied is 
not stated in the lease, parol evidence is not admis- 
sible to show that the property was to be devoted 
to a particular use.^ 

Repairs and improvements. A lease cannot ordi- 
narily be added to by showing an agreement to 
make certain repairs and improvements not stipulat- 
ed for in the instrument,® nor can the express stip- 
ulations of a lease in regard to these matters be 
varied or controlled by parol.10 A written lease 
cannot be varied by showing an intention to cre¬ 
ate a lien on improvements in favor of the lessor 
in order to insure payment of the rent.^i 

Warranty. It cannot be shown by parol that 
there was an oral warranty in reference to the con¬ 
di tion of the demised premises or property, or their 
fitness for the purpose for which they are liable, 
which is not contained in the lease itself>2 Parol 
evidence cannot be introduced to contradict an im- 
plied warranty in a lease,^3 such as an implied war¬ 
ranty of title.^^ 

Reservations and exceptions not contained in the 
lease cannot be shown by parol.^s 

Assignment; sublcasc. Where a lease is silent 
as to the lessee’s right to assign his term, parol ev¬ 
idence is inadmissible to show that the premises 
were to be uscd and occupied only by the lessee 
himself.i® A right givcn by the lease to sublet ei- 
ther generally or for ccrtain purposes cannot be 


restricted by evidence of a contemporaneous oral 
prohibition against subletting for a purpose within 
the general terms of the authority-^*^ 

Accessories to be fumished, The terms of a writ¬ 
ten lease cannot be added to by showing an agree¬ 
ment on the part of the lessor to furnish certain 
accessories which are necessary or convenient to 
the use of the demised premises or property, such 
as water, steam, and the like;i3 nor can a custom 
of furnishing such accessories be shown where this 
would add to the terms of the written instrument by 

parol.^3 

Fixtures. A written lease dealing with the sub- 
ject of fixtures cannot be varied by evidence of an 
oral agreement as to fixtures,^® nor can an ag^ree- 
ment that the tenant shall have the right to remove 
buildings or other fixtures erected by him, at the 
end of his term, be added to a lease by parol evi- 
dence.3i 

Other particular matters as to which leases have 
been held conclusive and not subject to parol or ex- 
trinsic evidence include the quantity of mineral tb 
be mined,22 the time for conducting drilling opera- 
tions,23 the tenanfs right of access to certain plac¬ 
es, 24 the return of certain live stock by the lessee of 
a ranch,26 the price which one party was to pay 
to the other for substances obtained from the leased 
property 2® or for merchandise there purchased,27 
and the right of the tenant to purchase the leased 

premises.28 


8. N.J.—^Hoffman v. Seidman, 127 
A. 199, 101 N.J.Law 106. 

9. N.T.—Bailey v. Krupp, 110 N,T. 
S. 994, 59 Misc. 459. 

Wis.—Blazei v. Coloffne, 250 N.W. 
752, 753, 213 Wis. 48, quoting Cor¬ 
pus Jazls, 

22 C.J. p 1131 note 81. 

10. Ala.—Prazior v. Hiley, 111 So. 
10, 215 Ala. 617. 

La.—^Algiers Homestead Ass’n v. Sa- 
lathe, App., 188 So. 202. 

Wis.—Blazei v. Colognc, 260 N.W. 
762, 763, 213 Wis. 48, quoting Cor¬ 
pus Juris. 

22 C.J. p 1131 note 82, p 1129 note 65 
Cb]. 

11. Okl.—^Horseshoc Mining Co. v. 
Red Rose Lead & Zinc Mining Co., 
230 P. 492, 104 Okl. 46. 

12. Ark.—^Parker v. Keenan, 26 S. 
W.2d 69, 181 Ark, 467, 

22 C.J. p 1132 note 91. 

Strengtli of floor 

Parol evidence is inadmissible to 
Show representations of the landlord 
as to the strength of the floor, where 
such evidence contradicta or adds to 
the terms of the lease. 

Mich.—^Metzgar Register Co* v. 


Thomas Canning Co., 190 N.W. 
245, 220 Mich. 435. 

N.Y.—Madison Tire & Rubber Co. v. 
Malcolm Tire Co., 206 N.Y.S. 866, 
123 Misc. 426. 

13. Cal.—La Prance v. KAshishian, 
269 P. 666, 204 Cal. 643. 

14. Cal.—^La Prance v, Kashishian, 
supra. 

15. Mass.—^Hovey r. Newton, 7 
Pick. 29. 

N.H,—^Meredith Mechanlc Assoc. v. 
American Twist Drill Co., 20 A- 
330, 66 N.H. 267. 

16- Ala.—^Nave v. Berry, 22 Ala. 
382. 

17. Mich,—^Harrison v. Howe, 67 N. 

W. 627, 109 Mich. 476. 

22 C.J. p 1132 note 86. 

IS. 111.—Slaughter v, Johnson, 128 
I11.APP. 417. 

22 C.J. p 1130 note 70. 

19. R.I.—Watkins v. Green, 46 A. 
38, 22 R.I. 34. 

20. Ala.—Middleton v. Alabama 
Power Co., 71 9o. 461, 196 Ala. 1. 

Tex.—Stelnberg v. Morgan, Civ.App., 
300 S.W. 268. 


21. Pa.—^Hamilton v, Pleck, 96 A. 
262, 249 Pa. 607. 

22 C.J. p 1131 note 75. 

22. XJ.S.—^Williams Pocahontas Coal 
Co. V, Berwind Land Co., C.C.A.W. 
Va., 76 P.2d 319, certiorari denied 
66 S.Ct. 128, 296 U.S. 610, 80 L. 
Bd. 432. 

Tenn.—Weatherly v. American Agr. 
Chemical Co., 65 S.W.2d 592, 16 
Tenn.App. 613. 

23. Okl.—Dlxon v. McCann, 206 P. 
697, 87 Okl. 109. 

Tex.—Jackson v. Pure Oil Operating 
Co., Civ.App., 217 S.W. 959. 

24. N.Y.—Schulte Realty Co. v. 
Pulvino, 179 N.Y.S. 371. 

25. S.D.—^Hobbs v. Whitelock, 231 
N.W. 904, 67 S.B. 198. 

26. Colo.—^Wolf Tongue Mining Co, 
v. Hinman, 182 P. 16, 67 Colo. 406. 

27. Wash.—Searl v. Shell Oll Co., 
21 P.2d 249, 172 Wash. 621. 

28. Colo.—Simpson .v. Nelson, 208 
P. 456, 71 Colo. 490.' 

Mich.—^Polczynskl v. Nowicki, 198 
N.W. 976, 227 Mich. 416. 

N.Y,—Sargent v. Vought, 186 N.Y.S. 
578, 194 App.I>iv. 807. 
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§ 920. Letters 

Letten are protected by the paroi evWenee rule If 
they are contractuai in nature. 

The paroi evidence rule may protect letters from 
variation or contradiction where they are of a con¬ 
tractuai nature, containing offers, propositions, rep- 
resentations, and the like, especially where it is in- 
tended that the receiver shall act on the faith of 
the contents of the letter but letters fortning no 
part of a contract or not contractuai in their nature 
are not protected.^® 

§ 921. Licenses 

A Ileense, at least If contractuai fn nature, cannot be 
varled by paroi or extrinsic evidence. 

A license is not subject to be varied by paroi or 
extrinsic evidence, at least if the license is of a 
contractuai nature;®^ but on the other hand, it has 
bcen considered that a license not under seal, and 
not based on any consideration, while more cogent 
and persuasive than oral evidence, is of no higher 
nature, and may be explained, varied, or contradict- 

ed by parol.®^ 


§ 922. Mortgages and Deeds of Trust 

Mortgages and deeds of trust are wlthin the protec- 
tlon of the paroi evidence rule. 

Except as indicated infra §§ 929-1015, in connec- 
tion with the limitations of, and exceptions to, the 
paroi evidence rule generally, the terms and legal 
effect of mortgages and deeds of trust cannot be 
added to, varied, controlled, or contradicted by pa¬ 
roi or extrinsic evidence.®® Thus it cannot be 
shown that a transaction evidenced by a written in- 
strument which clearly appears on its face to be 
a mortgage was intended by the parties to be a 
conditional sale,®^ an'absolute conveyance,®® or an 
assignment.®® 

§ 923. -Conclusiveness as to Particular 

Matters 

Mortgages are usualiy conclusive, as against paroi 
or extrinsic evidence, as to all the matters set forth 
therefn, such as the debt or obllgation secured, the prop- 
erty covered, and the time and mode of payment. 

Particular matters as to which the terms of a 
mortgage have been held conclusive and a bar to 


Pa.—^Llndsay v. Eose, 6 Pa.Dlst. & 
Co. 325. 

22 C.J. p 1129 note 65 tc]. 

29- U.S.—^New York Alaska Gold 
Dredg-lngr C5o. v. Walbridgre, C.C.A. 
Alaska, 7S F.2d 655, $62, quoting' 
Oozpus Jtixds—Nlsley Co. v. Ru- 
dolph & Bauer, C.C.A.Ky., 64 F,2d 
671—South Florida Lumber Mills 
V. Breuchaud, C.C.A.Pla., 61 F,2d 
490, certiorari denied 52 S.Ct. 37, 
284 U.S. 659. 76 L.Bd. 558. 

Colo.—^Middlekaznp v. Smlth, 213 P. 
673, 73 Colo. 129—Ownbey v. Sll- 
versteln, 194 P. 607, 69 Colo. 325. 
Ky.—^Barret v. Ivlaon. 57 S.W.2d 
1005, 248 Ky. 243. 

Minn.—^Rast v. Bergrqulst, 235 N.W. 

372, 182 Minn. 372. 

Mo.—^Levine v. Hodunan, 273 S.W. 

204, 217 MoApp. 76. 

Pa,—^Dorsheimer v. Read Machlnery 
Co., 81 Pa-Super. 46. 

22 C.J. p 1132 note 92. 

Wrlting not expressingr entire agree- 
ment see infra S 1013, 

Tecms eontainea Tay ImpUoatlogL In 
a letter cannot be varied by paroi 
evidence.—^Pitcb v. Tyler, 288 P. 74, 
105 Cal.App. 306—22 C.J. p 1132 note 
92 Cbl. 

Xatesit of wxlier of letters must 
be deduced from words used where 
tbere Is nothlng in letters showing 
sarcasm or Irony.—Cochran v. Lor- 
raine Mfg. Co., 166 A. 672, 52 R.I. 17. 

sa Aris.—Atlantic Commission Co. 

V. Noe, 63 P.2d 1088, 47 Aris. 123. 
CSatL—Komblum v. Bank of Italy, 222 
P. 143, 64 Cal.App. 170. 

Masa:—^Povey v. Colonlal Beaeon On 
Co.. 200 K-fil 391, 294 Mass. 86. 


Mlch.—^In re Taylor*s Estate, 182 N. 

W. 101, 218 Mlch. 497. 

Minn.—^Farmers' Handy Wagon Co. 
V. Askegaard. 172 N.W. 881, 143 
Minn. 13. 

Pa.—Garxison v. Salkind, 132 A. 126, 
285 Pa. 265. 

Tex.—^Freeport Town-Site Co. v. S. 
H. Hudgins & Sons, Civ.App,, 212 
S.W. 287, error refused. 

22 C.J. p 1133 note 95. 

Koncontractual writlngs generally 
see infra § 928. 

31. U.S.—^Bvory v. Candee, C.C. 
Conn., 8 F.CasJ^o.4,583, 17 

Blatchf. 200. 

Va.—Stewart-Wamer Corporation v. 

Smithey, 176 S.E. 882, 163 Va. 476. 
22 C.J. p 1133 note 96. 
a&i N.T.—^Pargis v. Walton, 14 N. 

E 303, 107 N.Y. 898. 

33. Colo.—^Howry v. Slgel-Campion 
Lilve Stock Commission Co., 249 P. 
668, 80 Colo. 143. 

111.—Concordia Building & Loan 
Ass'n v. Burton, 9 17.B.2d 466, 291 
IlLApp. 167—^Buttas v. Juddson 
Hotel Co., 266 IlLApp. 305. 

Kan.—^Beeler v. Lind, 285 P. 113, 118 
Kan. 276. 

La,—Commercia! Bank of Arcadia v. 

Simmonds, 2 LaApp. 658. 

Me.—Whitney v. Lowell, 38 Me. 818. 
Md.—^Whitelock v. Whltelock, 148 A. 
712, 166 Md. 116. 

Mo.—Stephens v. Bell, App., 106 S.W. 
2d 19. 

N.T.—^Traders* Kat. Bank of Ro- 
chester v. Laskin, 144 N.E 784, 238 
N.T. 685. reversing 201 N.T.S. 728, 
207 App,3>lv. 18, €Uid amendment 
of remittitur denied 147 N.B. 172, 
239 N.T, 607. 


I Okl.—^Allls-Chalmers Mfg. Co. v. 

Hawhee, 106 P.2d 410, 187 Okl. 670. 

I Tenn.—^Dobson v. Dobson, 1 Tenn, 
App. 369—Horn v. Goodman, 1 
Tcnn.App. 90. 

Tex.—South Texas Implement & Ma- 
chine Co. v. Anahuac Canal Co., 
Com.App., 280 S.W. 621, afflrmlng 
South Texas Implement & Ma¬ 
chlnery Co. V. Anahuac Canal Co., 
Civ.App., 269 S.W. 1097—Chandler 
V. Guaranty Mortg, Co., Clv.App., 
89 S.W.2d 260. 

Utah.—Garrett v. Ellison, 72 P.2d 
449, 93 Utah 184, 129 A.L.R. 666. 
Wash.—Investment & Securltles Co. 

V. Adams, 72 P.2d 288, 192 Wash. 
41. 

22 C.J. p 1138 note 98. 

OovenaiLt against encnmbranceo 
A mortgagor who covenanted with 
the mortgagee that he owned the 
property free of encumbrances could 
not, as between the parties, testlfy 
that he notifled the mortgagee that 
others claimed an interest.—^Hansen 
V, Daniels, 272 P. 941, 73 Utah 142. 

A wzitten agreement graaitlng pos- 
sesBlon to the mortgagee by the 
mortgagor cannot be varied by proof 
of antecedent or contemporaneous ne- 
gotlations.—Seifert v. Mutua! Ben. 
Life Ins. Co.. 281 N.W. 770, 203 Minn. 
415. 

3A Pa.—^Brown v. Nickle, 6 Pa- 890, 
Vt—^Wlng V. Cooper, 87 Vt- 169. 

35. Md.—^Powler v. Pendleton, 88 A. 
124, 121 Md. 297. 

Wash.—Goon Gan v. Richardson, 47 
P. 762, 16 Wash. 873. 

33. Tex.—^Dunham v. McNatt, 39 S. 

W. 1016, 16 Tex.Clv.App. 562. 
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parol or extrinsic evidence include the personal lia- 
bility of the mortgagor,37 the payment of taxes,38 
the order of priority of several obligations secured 
by the same mortgage,39 and the right of the mort- 
gagor to remove^® or selHi the mortgaged proper- 
ty. Such evidence has also been held inadmissible 
to deprive the mortgage of its priority over other 
liens,^2 to vary a subordination clause,^3 or, where 
there are two mortgages securing the same liability 
to contradict them with respect to which property is 
primarily liable.^^ 

Dehts or obligations secured. Ordinarily the 
terms of a mortgage are conclusive as to the debts 
or obligations intended to be secured thereby and 
cannot be added to or varied in this respect by pa¬ 
rol evidence>^ Parol evidence is not admissible to 
Show that the mortgage was security for a debt not 
in the contemplation of the parties when it was ex- 
ecuted.^3 Where the indebtedness is specially de- 
scribed, it is incompetent to show that by a con- 
temporaneous parol agreement it was intended to 
secure a debt of a wholly different character 


and where the amount of the future advance was 
specified, and that amount was advanced, it was held 
not competent to show by parol that the mortgage 
was intended also to secure a further indebtedness 
so as to give it a preference over junior encum- 

brances.48 

Instances in which parol evidence is admissible to 
show the true consideration for a mortgage are con- 
sidered infra § 952. 

Property included. As a general rule, the de- 
scription in the mortgage of the propeiiy covered 
thereby is conclusive, and parol or extrinsic evi¬ 
dence is not admissible to contradict, add to, or vary 
such description by showing a different intention of 
the parties>3 Instances in which parol evidence is 
admissible as necessary to properly identify the sub- 
ject matter of a mortgage are considered infra § 
1007. 

Time and mode of payment. Parol evidence is 
not admissible to vary or contradict the express lan- 
guage of a mortgage with reference to the time 
when the debt secured thereby,^® or interest there- 


37. Tex.—^Rudolph v, Price, Civ. 

App., 146 S.W. 1037. 

22 C.J. P 1134 note 3. 

Tldnclary capacity 
Parol evidence as to the Intent of 
mortgagrors to be bound Indlvidually, 
or only in a Aduciary capacity, is 
inadmissible if contradictory of the 
written agreement.—East River Sav. 
Bank v. Samuels, 31 N.E.2d 906. 284 
N.T. 470, reversing 20 N.Y.S.2d 664, 
269 App.Div. 870, 

Wife’8 Jolnder in mortgage 
A married woman, who has Joined 
with her husband in a Joint promise 
to pay the debt secured by a mort¬ 
gage, cannot vary the instrument by 
parol evidence that she Joined in 
the mortgage for the sole purpose 
of releasing her inchoate interest.— 
Noble County Bank v. Waterhouse, 
163 N.E. 119, 89 Ind.App. 94—22 C.J. 
p 1133 note 98 [d]. 

Jolnder In extension agreement 

An extension agreement which by 
its terms rendcrs a signor personally 
liable for the mortgage debt cannot 
be contradicted by parol evidenoo 
that such person was not Intended 
to be held personally.—^Norfolk Coun¬ 
ty Trust Co. v. Green, 24 N.E.2d 12, 
304 Mass. 406. 

38- N.J.—Marneil Realty Corpora¬ 
tion V. Twin Brook Realty Corpo¬ 
ration, 181 A, 882, 119 N.J.Ba. 205. 
33. 111.—Schults v. Plankinton Bank, 
30 N.B. 346, 141 111. 116, 33 Am.S. 
R. 290, afflrming 40 IU.App. 462. 
Pa—Hancock's App., 34 Pa. 156. 

40. Tex.—Universal Credit Co. v. 

0'Neal, Civ.App., 140 S.W.2d 696. 
Utah.—^Miller v. Manhattan Flre & 


Marine Ins. Co., 290 P. 937, 76 
Utah 640. 

41. Kan.—Manchester State Bank v. 
Elmo Parmers* Union Co-op. Busi¬ 
ness Ass’n, 241 P. 118, 119 Kan. 
836. 

48. Pa.—Readlng v. Hopson, 90 Pa 
494. 

22 C.J. p 1134 note 4. 

43- N.T.—York Mortg. Corporation 
v. Clotar Const. Corporation, 235 
N.T.S. 60, 226 App.Div. 827, re- 
versed on other grounds 172 N.B. 
266, 254 N.T. 128. 

44u La—^McRae v. His Credltors, 16 
LaAnn. 306. 

45- Kan.—Thomas v. Cltizens' State 
Bank of Wlchita 283 P. 607, 129 
Kan. 540. 

S.C.—First Nat. Bank v. Pierson, 117 
S.E. 642, 124 S.C. 327. 

S.D.—Charles Priend & Son v. 

Schmidt, 233 N.W. 913, 67 S.D. 477, 
quoting Corpus Jnxis- 
22 C.J. p 1134 note 8. 

Amount seoured 

The terms of a mortgage are usu- 
ally conclusive as to the amount 
of money secured thereby.—^Bejil v. 
Blumberg, Tex.Clv.App., 21’6 S.W. 
471. 

Fast or future debts 

(1) A mortgage which by its terms 
is to cover future de]bts cannot be 
varied in this partlcular by contra¬ 
dictory parol evidence. 

Ala—First Nat. Bank v. Bain, 188 
So. 64, 237 Ala 580. 

S.C.— "Bx. parte American Fertillzlng 
Co., 115 S.E. 236, 122 S.C. 171. 

(2) Unsupported testimony of the 
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morlgagor that the mortgage was 
glven as security for past and fu¬ 
ture advances, and not for moneys 
received at the time, Is insufflcient 
to overcome provisions calllng for 
payment of a specific sum and is 
therefore properly excluded.—^Dixon 
V. Mlnogue, 120 A. 664, 276 Pa 562. 

46. Ala.—^Wilkerson v. Tillman, 66 
Ala 582. 

41 C.J. p 456 note 51. 

47. Ark.—Briggs v. Steele, 121 S.W. 
764, 91 Ark. 468. 

41 C.J. p 456 note 66. 

48. N.Y.—Truscott v. King, 6 N,T. 
147—^Murray v. Barney, 34 Barb. 
336. 

49. lowa.—Farmers’ Sav. Bank of 
Slater v. Weeks, 227 N.W. 608, 209 
lowa 26—Johnson v. Turnholt, 203 
N.W. 715, 199 lowa 1331. 

Tex.—South Texas Implement & Ma- 
chine Co. v. Anahuac Canal Co., 
Com.App., 280 S.W. 521, afflrmlng 
South Texas Implement & Machin- 
ery Co. v. Analiuac Canal Co., Civ. 
App., 289 S.W. 1097—Simon v. 
State Mut. Life Assur. Co., Civ. 
App., 126 S.W.2d 682, error refused 
—Childress v. First State Bank 
of Barnhart, Civ.App., 2’64 S.W. 
350. 

22 C.J. p 1136 note 14. 

*Tt is a well-settled rule that pa¬ 
rol evidence may aid but not make a 
description’* in a chattel mortgage.— 
Pace V. Threewit, 88 P.2d 247, 249, 31 
Cal.App.2d 609. 

50. Ala.—^Formby v. Williams, 81 Sa 
682, 203 Ala. 14. 

lowa.—^Farmers* Sav. Bank of Sia- 
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§ 924 

on,®i shall become payable; nor can it be shown 
that it was intended that payment should be made 
only out of a certain fund-®^ 

§ 924. Powers of Attomey 

A power of attomey is protected by the paroi evl- 
dence rule. 

A power of attomey cannot be added to, varied, 
or contradicted by paroi evidence,®^ although it has 
been held in several cases that in a proper case such 
evidence may be received to interpret the powers 
conferred by the instrument.®^ 

§ 925. Printed Conditions of Sale at Auction 

Prlnted conditions of sale at an auction are within 
the paroi evidence rule. 

It has been held that the printed conditions under 
which a sale by auction proceeds cannot be varied 
or contradicted by paroi evidence of the verbal 


statements of the auctioneer made at the time of 
sale, unless it is for the purpose of proving fraud.55 

§ 926. Receipts 

a. General rules 

b. Applications of rules 

a. Qeneral Sulas 

Receipts are not protected by the paroi evidence rule 
unless they are contractual In nature. An instrument 
constitutlng both a recelpt and a contract is protected 
only as to the contractual part. 

It is well settled as a general proposition that the 
rule excluding paroi or extrinsic evidence to vary 
or contradict written instruments does not apply to 
mere receipts, and that these may be contradicted 
by showing that money receipted for was not in 
fact paid, that certain items were or were not in¬ 
tended to be included, or otherwise.®® Such in¬ 


ter V. Weeks, 227 N.W. 608, 209 
lowa 26. 

KJ.—-Blnns V. Smlth, 116 A. 69, 98 
N.J.E3q. 33. 

22 C.J. p 1136 note 16. 

Paroi evidence as to time for pay¬ 
ment or performance generally see 
supra § 853. 

▲ written. asrzeesneiLt exteadinir tlio 
due date cannot be contradicted by 
paroi evidence as to tbe intent of one 
of the parties.—^Alliance Trust Co. 
V. Armstrong', 186 So. 683, 186 Miss. 
148, 

51. Md.—Owens v. Graetzel, 132 A. 
266, 149 Md. 689. 

52. Va.—SansTston v. Gordon, 22 
Gratt. 765, 63 Va. 765. 

22 C.J. p 1135 note 17. 

53. Conn.—Blasi v. Di Blasl, 159 
A. 477, 114 Conn. 639. 

La.—Dandis v. Agnew, 97 So. 601, 
164 La. 436—Noble v. Plouf, 97 So. 
699, 154 La. 429. 

Tex.—Smith v. Overton, Civ,App., 296 
S.W. 702. 

22 C.J. p 1135 note 19. 

5^ Micb.—Coldwater Nat. Bank v. 
Buggle, 76 N.W. 1067, 117 Mich. 
416. 

22 C.J. p 1135 note 20. 

ConstructiOR ef lansua^e grenerally 
see infra }§ 959—962. 

55. Mo.—Ohoteau v. Goddln, 39 Mo. 
229, 90 Am.D. 462. 

55. U.S.—New York Life Ins. Co. v. 
Seifris, aC.A.Pa., 46 F.2d 391— 
Wunderlich v. National Surety Cor¬ 
poration, D.CMlnn., 24 F.Supp. 640, 
reversed on other grounds. C.C.A., 
National Surety Corporation v. 
Wunderlich, 111 F.2d 622—^Bur^et 
v. Cranston. C.CA.OM 0 , 297 F. 82, 
certiorari denied 45 S.Ct. 94, 266 

U.S. 610, 69 L.Bd. 465—Stanley 
BuUdey Co. v. U. S., 26 C.C.P.A. 


(Customs) 868 , 374, citingr Oorpus 
Jtirls. 

Ala.—Nearhos v. Keith, 130 So. 409, 
410, 221 Ala. 643, cltinff Ooxpus Jtu 
xls—Soverelgrn Camp, W. O. W„ v. 
Gay, 117 So. 78, 217 Ala. 643—Mc- 
Carty-Qreene Motor Co. v. House, 
114 So. 60, 216 Ala 666 . 

Cal.—Coats v. General Motors Cor¬ 
poration, 81 P.2d 906, 11 Cal.2d 
601, prior opinion, App., 64 P.2d 
1168—^Lawrence v. Premier Indem- 
nity Assur. Co., 182 P. 431, 180 
Cal. 688 —McKenzie v. Los Angreles 
Life Ins. Co., 276 P. 1003, 97 Cal. 
App. 669—Gladium Co. v. Thatcher, 
272 P. 340, 96 Cal.App. 86 . 

Colo.—Hickman-Lunbeck Grocery Co. 

V. Hager, 227 P. 829, 76 Colo. 654 
—^Plalns Iron Works Co. v. Hag- 
gott, 188 P. 736, 68 Colo. 121. 

D.C.—^Heiskell v. Curtis, 269 F. 987, 
49 App-D.C. 91. 

Fla—Schmltt v. Bethea, 82 So. 817, 
78 Fla 304. 

Ga—Oliver v. Head, 2 S.F].2d 716, 60 
GaApp. 13. 

Idaho.—^Idaho Gtold Dredglng Corpo¬ 
ration V. Boise Payette Lumber 
Co., 116 P.2d 401—^Berryman v. 
Dore, 251 P. 757, 769, 43 Idaho 827, 
citlng Corpus Juris. 

111.—^Deloney v. Dependahle Acci¬ 
dent & Health Ins. Co., 263 111. 
App. 53—^Atherton v. Shelly, 217 
I11A.PP. 419. See Clark v. Pacific 
Mut. L. Ina Co., 186 Ill.App. 680. 

lowa—D. F. Hallowell & Sons v. 
Van Zetten, 239 N.W. 693, 213 lowa 
748—^Bremhorst v. Phillips Coal 
Co., 211 N.W. 898, 202 lowa 1251— 
Peerboom 'v. Minges, 207 N.W. 753, 
201 lowa 706, followed in Glbson 
& Enos V. Minges, 207 N.W. 766— 
Coe V. Moline Power Ftomlng Cor¬ 
poration, 202 N.W. 266—State v. 
Amrlne, 200 N.W. 602, 198 lowa 
968—^EfCron, Kushner & Co. v. 
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American Ry. Express Co., 193 N. 
W. 639, 196 lowa II 68 —^Tardley 
V. lowa Electric Co., 191 N.W. 791, 
196 lowa 380—Higley & Co. v. Bur¬ 
lington, C. R. & N. Ry. Co., 68 N.W. 
829, 99 lowa 503, 61 Am.S.R. 250 
—Thompson v. Maxwell, 38 N.W. 
126, 74 lowa 416—^Lowe Bros. & Co. 
V. Young, 13 N.W. 329, 59 lowa 
364. 

Kan.—Loflln v. Ault, 87 P.2d 624, 149 
Kan. 340—^Blomberg v. State Bank 
of Ogden, 241 P. 242, 118 Kan. 688 , 
119 Kan. 691. 

Ky.—^Drane v, Louisville Ry. Co., 131 
S.W.2d 439, 279 Ky. 490. 

Me.—^Appeal of Crockett, 164 A. 180, 
130 Me. 136. 

Md.—^Hirons v. Hubbell, 182 A. 645, 
149 Md. 693—^Realty & Construc- 
tion Corporation v. Bresnan, 112 
A. 182, 137 Md. 276. 

Mass.—^Povey v. Colonlal Beacon Oll 
Co., 200 N.E. 891, 294 Mass. 86 — 
Rosenblatt v. Holsteln Rubber Co., 
183 N.E. 706, 281 Mass. 297—^Lubin 

V. Hedtler, 146 N.E. 660, 261 Mass. 
422—^Poster v. Commercial Nat. 
Bank^ 142 N.E. 767, 248 Mass. 279 
—^Allen V. Abramson, 139 N.B. 648, 
246 Mass. 821—^Macdonald v. Dana,. 
27 N.E. 993, 164 Mass. 152. 

Micb.—^Richards v. Rogers Boller & 
Burner Co., 234 N.W. 428, 252 

Mich. 62, reverslng 226 N.W. 871, 
248 Mich. 165—^Pawlickl v. Hollen- 
beck, 229 N.W. 626, 628, 260 Mich. 
88 , citing Corpus Juxta —^Wills 
Sainte Clalre, Inc., v. Laffrey, 226 
N.W. 660, 248 Mich. 24—Skurato— 
wicz V. Hlghland Park State Bank, 
208 N.W. 437, 234 Mich. 366—^Kar- 
nov V. Goldman, 201 N.W. 447, 22^ 
Mich. 661—^Bnisseau v. Potter*s 
Bstate, 186 N.W. 836, 837, 217 Mich. 
165, citing Ooxpus Juris. 

Mlnn.—Thompson v. Layman, 42 N.. 

W. 1061, 41 Mian. 296. 
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gtruinents are not protected by the parol evidence 
rtale because they are not contractual in their na¬ 
ture, but are mere admissions or acknowledgments, 
and the reason which has given rise to the parol 
evidence rule has no application to them;57 and it 
has also been considered that receipts are usually 
general in their expressions, that matters not 
thought of at the time should not be controlled by 
their general expressions, contrary to right and to 
the intention of the parties, and that many mistakes 
are made in settlements, to correct which the doors 


§ 926 

of justice should not be shut by the general terms 
of a receipt, which describes no particulars of what 
is settled.^® When a receipt contains no general or 
vague expressions, but is definitely descriptive of 
what is intended to be affected thereby, such a re¬ 
ceipt, like other writings in general, must not be 
assailed with parol evidence, unless on the ground 
of fraud.59 

Receipts constituting or emhodied in contracts. 
Where a writing, although in the form of a receipt, 
also embodies the elements of a contract, it is, in 


j^igg—Allen V. Allen, 168 So. 668, 
176 Miss. 736—Blacketor v. Cartee, 
161 So. 696, 172 Mlss. 889. 

Mo.—Meyer v. Weber, 109 S.‘W.2d 
702, 233 Mo.App. 832—Ferrenbach 
V. Fehllgr, 74 S.W.2d 603, 606, cit- 
ing Oorpns Juris—Wind v. Bank 
of Maplewood & Trust Co., App., 
58 S.W.2d 332, 334, clting Corpus 
Jnxls—Crocker v. . MacCartney, 
App., 24 S.W.2d 649—Bert v. Rhod- 
es, App., 2.58 S.W. 40—^Eggimann v. 
Houck, App., 240 S.W. 478. 

Mont.—^JSTuhn v. Nuhn, 37 P.2d 6'71, 
97 Mont. 696—Gallaher v. Theilbar 
Realtles, 18 P.2d 1101, 93 Mont. 
421. 

N.H.—Markarian v. Bartis, 199 A. 
673, 89 N.H. 370—Bunker v. Great 
Falla Mfff. Co., 146 A. 629, 84 N.H. 
84—Steinfleld v. Monadnock Mills, 
123 A. 224, 81 N.H. 152. 

N.J.—^Adams v. Camden Safe Deposit 
& Trust Co., 2 A.2d 361, 121 N.J. 
Law 389, reversinff 188 A. 913, 16 
N.J.Misc. 48—Hufitod v. Sugrarman, 
160 A. 417, 106 N.J.Law 366—Otis 
Elevator Co, v. StafCord, 111 A. 
695, 95 N.J.Law 79—Finkelstein v. 
Brodsky, 167 A. 654, 10 N.J.Misc. 
66, affirmed 163 A. 664, 110 N.J. 
Law 13—Smith v. Oavln, 136 A, 
428, 5 N.J.Misc. 323. 

N.Y.—^Klein v. Metropolitan Life Ins. 
Co., 8 N.y.S.2d 351, 256 App.Dlv. 
335, appeal denied. 

N.C.—Jenkins v. Wood, 160 S.E, 488, 
201 N.C. 460. 

Or.—McCargar & McKay v. Pederal 
Securlties Co., 284 P. 179, 134 Or. 
342, rehearinf? donied 293 P. 595, 
134 Or. 342—Pierce v. Northern 
Pac. Ry. Co., 271 P. 976, 127 Or. 
461, 62 A.L,R. 644—Marks v. Two- 
hy Bros. Co., 194 P. 675, 98 Or. 
614. 

Pa.—^Wagner v. Marcus, 136 A. 847, 
848, 288 Pa. 579, citing: Corpus Ju¬ 
ris—^Haze V. Home Frlendly Ins. 
Co. of Maryland, 197 A. 632, 130 
Pa.Super. 366—^Llon Match Co. v. 
Frank, 1-69 A. 13, 110 Pa.Super. 699 
—Pittsburgh-Texas Gas & 011 Co. 
V. Adams, 79 Pa. Super. 611. 

S.C.—Cain V. Whltlock, 182 S.E. 762, 
178 S.C. 289—McOuinn v. Mine. 
Life Ins. Co., 171 S.E. 793, 171 S. 
C. 136—Gkbdden v. Keistler, 140 
S.B. 161, 141 S.C, 624. 


S.D.—^Hoidal v. Runehey, 225 N.W. 
299, 66 S.D. 171. 

Tenn.—Kenner v. City Nat. Bank, 46 
S.W.2d 46, 164 Tenn. 119, rehear- 
Ing grranted on other irrounds 47 S. 
W.2d 766, 164 Tenn. 288. 

Tex.—Cox V. Jasper, Clv.App., 97 S. 
W.2d 630—National Life & Acci¬ 
dent Ins. Co. V. Baugrhman, Civ. 
App., 64 g.W.2d 637, 638, clting 
Corpus Juris —Holt v. First State 
Bank of Miami, Civ.App., 32 S.W. 
2d 386. 

Va.—^Honaker Lumber Co. v. Kiser, 
113 S.E. 718, 134 Va. 60. 

Wash.—Elliott V. Seattle Co., 34 P. 
2d 442, 178 Wash. 94—McCourtie 

V. Bayton, 294 P. 238, 169 Wash. 
418—^Kilbourne v. Kilboume, 287 
P. 41, 166 Wash. 439—^Donovan v. 
Hallowell, 248 P. 412, 140 Wash. 
312—Hill Syrup Co. v. National 
City Bank of Seattle, 224 P. 678, 
129 Wash. 171. 

W.Va.—Winfree v. Dearth, 188 S.E. 
880, 118 W.Va. 71—Huminsky v. 
Gary Nat. Bank, 160 S.E. 9, 11, 107 

W. Va. 668, citingr Corpus Juris— 
Holcombe v. Laurei Creek Coal 
Co., 123 S.E. 248, 96 W.Va 473. 

Wis.—U. S. Fidelity & Guaranty Co. 
V. Pullen, 283 N.W. 462, 230 Wis. 
137—^Nlmz V. Fallerton Lumber 
Co., 247 N.W. 338, 211 Wis. 36— 
Lefebvre v. Nickolai, 236 N.W. 684, 
206 Wis. 115—^Danielson v. Bank 
of Scandinavia, 230 N.W. 83, 201 
Wis. 392, 70 A.L.R. 746—Stuart v. 
Crowley, 217 N.W. 719, 196 Wis. 
47—Durkin v. Machesky, 188 N.W. 
97, 177 Wis. 695. 

22 C.J. p 1135 note 22. 

Clalxns coveored by reoeipt 

(1) Receipt for money covering 
damage to automobile alone could 
be shown not to cover claim for per- 
sonal injuries againet insured.— 
Pawlicki V. Hollenbeck, 229 N.W. 
626, 250 Mich. 38. 

(2) Beneflciary of Insurance policy 
could Show that receipt was given 
for sum recelved in payment for 
sickness disability, hospltal condne- 
ment, and fatal sickness expenses, 
and not for accidental death of In¬ 
sured.—Inter-Ocean Casualty Co. v. 
Wilkins, 182 N.B. 262, 96 Ind.App. 
231. 


Ciarxler’8 reoeipt 

Parol evidence Is admisslble to 
Show that a carrier*s receipt never 
had any legal exlsting or blndlng 
force, and was given under such clr- 
cumstances that it failed to state 
the agreement of the parties.—Pur- 
cell v. Southern Express Co., 34 Ga. 
316. 

Baoeipt giwan In representatlve oa- 
I»aoity 

Administrator could show that pro- 
ceeds of Insurance policy belonged 
to hlm in his personal capacity, not- 
withstanding he slgned receipt for 
such proceeds as administrator of 
estate.—Hali v. Simmons, 179 S.E. 
272, 50 Ga.App. 634. 

Xu D^oulsiana 

(1) It has been held that a receipt 
for money pald is not concluslve as 
between the parties and may be ex- 
plalned or contradicted by parol evi¬ 
dence.—Cappel V. Evansville Oil Cor¬ 
poration, App., 195 So. 104—Johnson 
V. New Orleans Electric Engineerlng, 
App., 179 So. 121—State ex rei. Mou- 
lin V. Ideal Savings & Homestead 
Ass’n, App., 178 So. 621—Otis Eleva¬ 
tor Co. V. Southern Hat Co., 124 So. 
696, 697, 11 La.App. 699, citing Cor¬ 
pus Juris. 

(2) However, a contrary view has 
been Indicated in some cases.—Poul- 
let V. Life & Casualty Ins. Co. of 
Tennessee, App., 167 So. 870—Green 
V. Johnson, 129 So. 384, 14 La.App. 
110 . 

57. U.S.—Freiberg v. Pierce, C.C.A, 
Okl., 83 P.2d 961. 

Ga.—Crider v. City Supply Co., 86 
S.B. 360, 16 Ga.App. 377. 

Mich.—^Brusseau v. Potter*s Estate, 
186 N.W. 836, 837, 217 Mich. 165, 
citing Corpus Juris. 

N.H.—Steinfleld v. Monadnock Mills, 
123 A. 224, 81 N.H. 152. 

Pa.—^Wagner v. Marcus, 136 A. 847, 
288 Pa. 579. 

Tex.—^Alexander v. Meredith, Civ. 

App., 262 S.W. 111. 

22 C.J. P 1137 note 25. 

56. Vt.—^Raymond v. Roberts, 2 
Aik. 204, 16 Am.D. 698. 

59. Pa.—^Wagner v. Marcus, 136 A. 
847, 848, 288 Pa. 579, quoting Cor¬ 
pus Juris. 

22 C.J. p 1137 note 24. 
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§ 926 

so far as it expresses the contract or is contractual 
in its nature, siibject to the same rules as any other 
contract and is ordinarily not open to variation or 
contradiction by parol.®*^ The mere fact that a 
contract, as part of its terms, acknowledges the re- 
ceipt of certain money or property does not render 
the entire writing a mere receipt subject to con- 
tradiction by parol evidence;®^ but where a written 
instrument is both a receipt and a contract, the con¬ 
tractual nature of the writing does not prevent the 
admission of parol evidence to contradiet or explain 
that portion which is operative only as a receipt.®^ 
The name by which the parties designate a writing 
does not determine its character as a mere receipt 
or a contract.®^ 


h. Applications of Rules 

The pule permitting explanatiori or contradiction of 
mere recelpts by parol is applled to all Instruments, In- 
cludlng recelpts in full, which in effect are simple re- 
ceipts. Warehouse recelpts, however, are usually con¬ 
tractual In nature and therefore conclusive. 

It has been said that the distinction between re- 
ceipts and contracts, with respect to the contradic¬ 
tion thereof by parol evidence, has not been satis- 
factorily established and that cases can be found 
which are difficult, if not impossible, to reconcile.®^ 
The rule that parol evidence is admissible to ex¬ 
plain or contradict receipts has been applied to many 
writings in the nature of receipts, whether or not 
they might technically be termed such.®® Parol ev- 


GOu U.S.—Prelberg v. Pierce, C.C.A. 
Okl., 83 F.2d 961—Wunderllch v. 
National Surety Corporation, D.C. 
Minn., 24 F.Supp. 640, reversed on 
other grounds, C C.A., National 
Surety Corporation v. Wunderllch, 
111 P.2d 622. 

Ark.—^Home Life Ins. Co. v. Taylor, 
55 S.W.2d 929, 186 Ark, 768—Wil- 
son V. Nugent, 299 S.W. 18, 21, 174 
Ark. 1115, clting CJorpua JtiziB. 

Cal.—Lawrence v, Premler Indemni- 
ty Assur. Co., 182 P. 431, 180 CaL 
688 . 

Colo.—^Hickman-Lumbeck Grocery 

Co. V. Hager, 227 P. 829, 75 Colo, 
554. 

Qa.—Oliver v. Head, 2 S.E.2d 716, 
60 Ga.App. 13—Caswell v. Vander- 
bilt, 132 S.E. 123, 35 Ga.App. 34. 

Hawail.—Koon v. Maul Dry Goods & 
Grocery Co., 30 Hawaii 313. 

111.—^Loeb, for Use of Moses v. Flan- 
nery, 148 Ill.App. 471. 

Mlss.—Orgill Bros. & Co. v. Polk, 
124 So. 649, 155 Miss. 492. 

Mo.—Wlnd V. Bank of Maplewood & 
Trust Co., App., 58 S.W,2d 832, 334, 
citing Corpus JTuxis—^Ralcher v, 
National Bank of Commerce in St. 
Louis, 268 S.W. 111, 216 MoJ^pp. 
346—^Bert v. Rhodes, App., 258 S. 
W. 40—^Bggimann v. Houck, App., 
240 S.W. 478. 

Mont—^Nuhn v. Nuhn, 37 P.2d 671, 
97 Mont. 596. 

N.J.—^Katcher v. American Express 
Co., 109 A. 741, 94 N.J.Law 165, re- 
versing 105 A 497, 92 N.J.Law 309 
—^Alcamo v. Motorlsts Casualty 
Ins. Co., 165 A. 861, 11 N.J.Mlsc. 
350—^Finklestein v. Brodsky, 157 
A 654, 10 N.J.M1SC. 55, afidrmed 
163 A 664, 110 N.J.Law 13. 

N.T,—Graves v. Friend, 7 N.T.Super. 
568. 

N.C.—Jexikins v. Wood, 160 S.E. 488, 
201 N.C. 460. 

Ohlo.—Nankas v. National Bank of 
Commerce, 164 N.B. 237, 30 Ohio 
App. 54. 

Pa.—^Bryant v. .Bryant, 144 A 904, 


296 Pa. 146, afflrming 10 Pa.Dist. 
& Co. 723—^Wagner v. Marcus, 136 
A 847. 288 Pa. 579. 

S.C.—Caln V. Whitlock, 182 S.E. 762, 
178 S.C. 289—Gladden v. Keistler, 
140 S.E. 161, 164, 141 S.C. 624. 
Quoting Ck>xptui Juris. 

Tex.—Cox V. Jasper, 01 v.App., 97 S. 
W.2d 630—^Alexander v. Meredith, 
Civ.App., 262 S.W. 111. 

Wash.—^McDonald v. Wyant, 8 P.2d 
428, 167 Wash. 49—^Donovan v. 

Hallowell, 248 P. 412, 140 Wash. 
312—Shannon v. Prall, 196 P. 635, 
115 Wash. 106. 

W.Va.—Huminsky v. Gary Nat. 
Bank, 160 S.E. 9, 11, 107 W.Va. 
658, citing Corpus Juris. 

Wis.—^Nimz v. Fullerton Lumber Co., 
247 N.W. 338, 211 Wis. 36. 

22 C.J. p 1138 note 32. 

Bilis of lading see supra § 905. 
Limitations of, and exceptions to, 
parol evidence rule generaJly see 
infra §§ 929-1016. 

BecMpt of secuxlties as oollateral 
An instrument acknowledging the 
receipt of govemment bonds and a 
certificate of deposit, and stating 
that they were to be held as col- 
lateral for certain notes until a spe- 
cified date, was more than a mere 
receipt, and, to the extent that it 
evidenced a contract whereby the 
securities were to he so held, could 
not be varied, contradicted, or en- 
larged by parol evidence.—^Egglmann 
V, Houck, Mo.App., 240 S.W. 478. 

61. Ark.—Home Life Ins. Co. v. 
Taylor, 55 S.W.2d 929, 186 Ark. 
768. 

lowa.—^Buechler v. Olson, 189 N.W. 
741, 194 lowa 246. 

Mich.—^Kamov v, Goldman, 201 N.W. 
447, 448, 229 Mich. 661, ciUng 

Corpus Juris. 

Pa,—^Wagner v. Marcus, 136 A 847, 
288 Pa. 679. 

S.C,—Gladden v. Keistler, 140 S.E. 
161, 164, 141 S.C. 524, quotlng Cor¬ 
pus Juris. 

22 C.J. p 1139 note 33. 
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62. Ala.—^Nearhos v. Kelth, 130 So. 

409, 221 Ala. 643—Churchill v. 

Walllng, 88 So. 582, 205 Ala. 509. 

Ark.—Wllson v. Nugent, 299 S.W. 18, 
174 Ark. 1116. 

Hawall.—^Koon v. Maui Dry Goods 
& Grocery Co., 30 Hawall 313. 

N.T.—Schulman Goldberg Theatrlcal 
Corporation v. Elatz, 216 N.Y.S. 
649, 126 Misc. 777. 

Okl.—Carter v. Atehison, T. & S. P. 

Ry. Co., 66 P.2d 403, 176 Okl. 397. 
Tex.—^Kelsey v. Blackman, Civ.App., 
298 S.W. 199. 

22 C.J. p 1139 note 34. 

“The recital of payment In a writ¬ 
ten contract may be contradicted by 
oral testimony."—Berry v. Royster, 
Mo.App., 232 S.W. 477, 479. 

63. S.C.—Gladden v. Keistler, 140 
S.E. 161, 141 S.C. 624. 

Tex.—^Alexander v. Meredith, Civ. 
App., 262 S.W. 111. 

64. Ohlo.—Jackson v. Ely, 49 N.E. 
792, 67 Ohio St. 460. 

Tex.—^Alexander v. Meredith, Civ. 

App., 262 S.W. 111. 

Wash.—^Donovan v. Hallowell, 248 P. 
412, 140 Wash. 312—Shannon v. 
Prall, 196 P. 636, 116 Wash. 106. 
Wis.—^Nimz v. Fullerton Lumber Co., 
247 N.W. 338, 211 Wis. 36. 

65. U.S.—Stanley Bulkley Co. v. U. 
S., 26 C.C.P.A., Customs, 868. 

Mass.—Povey v. Colonlal Beacon Oil 
Co., 200 N.E. 891, 294 Mass. 86. 

N.H.—^Markarian v. Bartls, 199 A 
673, 89 N.H. 370. 

N.T.—Triebwasser v. Prank, 6 N.T. 
S.2d 1. 

Or.—Ratcliffe v. Union Oil Co. of 
California, 77 P.2d 136, 169 Or. 221 
—Marks v. Twohy* Bros. Co., 194 
P, 676, 98 Or. 614. 

Pa.—^Bole V. Alden Park Manor, 98 
Pa.Super. 66. 

R.I.—^Redbird Farm v. Providence 
Live Poultry Co., 12 A2d 730. 

Tex.—^National Life & Accident Ins. 
Co. 'v. Baughman, Civ.App., 64 S. 
W.2d. 537, 638, citing Corpus Jnzls. 
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idence has also been held admissible to vary re- 
ceipts which were not independent Instruments, but 
mere parts of, or indorsements on, other Instru¬ 
ments.®® According to some authorities, an ac- 
knowledgment in an Insurance policy that the first 
premium has been paid constitutes more than a mere 
receipt and cannot ordinarily be contradicted by 
parol;®*^ but others hold the contrary.®® 

A receipt given by a public officer in the dis- 
charge of his duties as such is no more protected 


from contradiction or explanation by parol evidence 
than any other receipt,®® unless according to the 
terms of the law under which it is given it consti¬ 
tutes unassailable written evidence of a fact.*^® 

Warehouse and sforage receipts. A warehouse 
or storage receipt usually evidences a contract of 
storage between the maker of the receipt and the 
person to whom it is issued, and hence cannot, as 
a general rule, be varied by parol evidence.'^^ How- 
ever, when it is nothing more than an acknowl- 


Wis.—^Nimz v. Fullerton Lumber Co., 
247 ,N.W. 338, 211 Wis. 36. 

22 C.J. p 1085 note 80 [a] (2). p 1088 
note 20 [c], p 1106 note 6 [a] (2), 
p 1137 note 26, p 1138 note 32 [d] 
( 1 ). 

Wrltlntffl lield witbliL mle 

(1) Bank deposit slips. 

Ga.—Greeson v. Farmers* & Mer- 
chants’ Bank, 179 S.E. 191, 50 Ga. 
App. 566. 

La.—Owen v. Tangipahoa Bank & 
Trust Co., 167 So. 649, 180 La. 747, 
97 A.L.R. 873. 

Mont.—Stankey v. Citizens* Nal. 
Bank of Laurei, 209 P. 1064, 64 
Mont 309. 

Okl.—Tumer v. American Nat. Bank, 
201 P. 614, 83 Okl. 259—Hastlngs 

V. Hugo Nat Bank, 197 P. 467, 81 
Okl. 189—Citizens’ Bank of Head- 
rlck V. Citizens’ State Bank of Al¬ 
tus, 182 P. 667, 75 Okl. 225. 

22 C.J. P 1137 note 26 [a] (1). 

(2) Bank pass book or cntries 
therein. 

Cal.—^Anthony v. Crocker First Nat. 

Bank, 272 P. 767, 96 Cal.App. 347, 
Ky.—Black Mounlain Bank v. Kelly, 
280 S.W. 461, 213 Ky. 34. 

Mo.—^In re Liquidation of Fidelity 
Bank & Trust Co., App., 77 S.W.2d 
480. 

N.Y.—Cooper v. Public Nat. Bank of 
New York, 203 N.Y.S. 642, 208 App. 
Dlv. 430. 

7 CJ. p 638 note 61 [c]—22 C.J. p 
1137 note 26 [a] (2). 

(3) Cancellation of a vendor’s lien 
on the margin of a record,—Conley 
V. Archillion, 225 S.W. 6, 146 Ark. 
64. 

(4) Check.—^Noalon v. Travers, 
163 A 44, 160 Md. 324. 

(5) "Customor’s receipt" issued by 
dealers in foroign exchange.—Calin 
V. Marcovich, 166 N.H. 320, 88 Ind. 
App. 656. 

(6) Dellvery tlckets.—Mickel v. 
Associated 011 Co., 30 P.2d 362, 147 
Or. 81. 

(7) Express company's receipt for 
money received for transmlssion.— 
Slivick V. American Express Co., 186 
N.W. 186, 176 Wis. 314. 

(8) Rent receipts. 

Mo.—Wallich V. Glenos, App., 162 S. 

W. 2d 679. 

32 C.J.S.—54 


XJtah.—Ogden v. Hirigaray, 236 P. 
876, 66 Utah 164. 

<9) Satisfaction of mortgage or 
judgment. 

U.S.—Becker Steel Co. of America v. 
Cummings, D.C.N.Y., 16 F.Supp. 
601. 

Idaho.—Berryman v. Bore, 261 P. 
767, 43 Idaho 327. 

111.—^Eagle Indemnity Co. v. Haaker, 

33 N.E.2d 164, 309 Ill.App. 406. 
Wis.—Flanagan*s Estate v. Flana- 

gan’s Estate, 173 N.W. 297, 169 
Wis. 637. 

22 C.J. p 1137 note 26 [a] (6>, [d]— 

34 C.J. p 732 note 2. 

WrltiiLg of dual naturei 

Certiflcate of deposit for bonds de- 
poslted with banlt was held partly 
a receipt and partly a contract, as 
regards admisslbillty of parol evi- 
dence to show whether it was spe- 
clal deposit creating trust relatlon- 
ship.—Robertson v. Ramsey, 66 S.W. 
2d 1022, 17 Tenn.App. 248. 

68. U.S.—^Wunderlich v. National 
Surety Corporation, D.C.Minn,, 24 
F.Supp. 640, reversed on other 
grounds, C.C.A., National Surety 
Corporation v. Wunderlich, 111 P. 
2d 622. 

Ala.—^Wye Shipping Co. v. Hunter, 
Benn & Co., 100 So. 476, 211 Ala. 
326. 

Idaho.—Berryman v. Bore, 251 P. 
757, 43 Idaho 327. 

lowa.—Yardley v. lowa Electric Co., 
191 N.W. 791, 196 lowa 880. 

Mass.—Rosenblatt v. Holstem Rub¬ 
ber Co., 183 N.E. 706, 281 Mass. 
297. 

Mich.—^Wills Salnte Claire, Inc. v. 
Laffrey, 226 N.W. 660, 248 Mich. 
24. 

Miss.—Allen v, Allen,’ 168 So. 668, 
176 Miss. 736. 

Wis.—Stuart v. Crowley, 217 N.W. 

719, 196 Wis. 47. 

22 C.J. P 1138 notes 27, 28. 

Indors ement on check 
Cal.—Short v. Orland 011 Syndicate, 
84 P.2d 324, 29 Cal.App.2d 326. 
llndorsement on note 

(1) Where notes are indorsed wlth 
notations of receipts of money or 
with the Word "payment", such 
markings are open to explanation' 
and^need not be construed as im- 
porting an actual liquidation of t^e, 
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obllgation.—Aliquippa Nat. Bank, to 
Use of Woodlawn Trust Co. v. Harv- 
ey, 16 A2d 409, 340 Pa. 223. 

(2) Indorsement on back of note 
of receipt of interest was open to 
contradiction and could be explained 
by parol.—^Hlldebrand v. Burger, 166 
A 693, 102 Pa.Super. 163. 

67. Ind.—Gary Nat. Life Ins. Co, v. 
McQuaid, 138 N.E. 363, 80 Ind.App. 
4. 

Wis.—^Be Groot v. Mutual Life Ins, 
Co. of New York, 190 N.W. 443, 
179 Wis. 202. 

22 C.J. p 1138 note 27 [e] (3), (4). 

68. U.S.—^New York Life Ins. Co. v. 
Seifrls, C.C.A.Pa., 46 P.2d 391. 

22 C.J. p 1138 note 27 [e] (1), (2). 
68. 111.—Branch v. Lee, 26 N.B.2d 
88, 373 111. 333—People v. Evans- 
ton Ry. Co., 163 N.B. 603, 323 IlL 
109. 

22 C.J. p 1138 note 29. 

Tax receipts 

(1) Tax receipts are not conclu- 
slve. 

Ga.—^Miller County v. Bush, 110 S.E. 

615, 28 Ga.App. 130. 

111—^People V. Evanston Ry. Co., 168 
N.E. 603, 323 111. 109. 

S.B.—^Hoidal v. Runchey, 226 N.W. 

299, 66 S.B. 171. 

22 C.J. p 1138 note 29 [a]. 

(2) It is competent to prove by 
parol evidence the particular land on 
which taxes have been paid, and 
thus to supplement or contradict 
evidence of written receipts for tax¬ 
es. 

111.—Branch v. Lee, 26 N.B.2d 88, 

. 373 111. 333. 

Miss.—Perret v. Borries, 30 So. 69, 
78 Miss. 934. 

70. Pa.—^Halsey v. Blood, 29 Pa. 
319. 

22 C.J. p 1138 note 30. 

71. Fla.—^Wicoma Inv. Co. v. Prid- 
geon, 188 So. 697, 137 Fla. 640. 

111.—^Howland v. Newton Ice & Cold. 

Storage Co., 240 Ill.App. 307. 

Ind.—Brudge v. Leiter, 49 N.E. 34, 
18 Ind.App. 694, 63 Am.S.R. 359. 
Mass.—Bellows v. Worcester Stor¬ 
age Co., 7 N.E.2d 588, 297 Mass. 
188. 

Or.—^Wright v. Morton, 267 P. 818, 
126 Or.. 563. 

R.L—^Providence Warehouse Co. v. 
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edgraent of the receipt of property it stands on the 
same ground as other receipts and is open to parol 

explanation or contradiction.'^^ 

A receipt to a warehouseman on retum of the 
goods, reciting their return **in good condition,” is 
not conclusive on the receiptor in an action for in¬ 
juries to the goods.*^^ 

Rcccipts in fidl. According to the great pre- 
ponderance of authority, the mere fact that a re¬ 


ceipt purports to be in full of all demands or for 
certain claims does not make the instrument of 
such a contractual nature as to preclude the admis- 
sion of parol evidence to vary its effect.'^^ There 
are, however, cases in which a contrary view has 
been asserted;^^ and a receipt in full cannot be 
varied where it is of a contractual nature,76 as in 
the case of a receipt which is in the nature of an 
agreement for the compromise or settlement of dis- 


Providence & W. R. Co., 34 A, 739, 
19 R.I. 423. 

Tex.—Kahn v. Cole, Civ.App., 227 
S.W. 556. 

22 C.J. p 1139 note 38. 

Contracte of atorase see supra S 903. 
SoteU cliecl: 

A check which was griven guest 
by hotel on delivery of gruesfs ar- 
tlcles, and which expressed the 
terms and conditione under which 
hotel keeper a^reed to care for such 
articles. could not be altered by pa¬ 
rol evidence.—^Huckins Hotels v. 
Smith, 235 S.W. 787. 151 Ark. 187. 

72. Mlnn.—Robson v. Swart, 14 
Minn. 371. lOO Am.D. 238. 

22 C.J. P 1139 note 37. 

A wazehouse receipt of a dual na¬ 
ture, partaking: of the nature of both 
a receipt and a contract, is subject 
to explanation by parol as to the 
provisione concemingr receipt— 
Churchill v. Walllng, 88 So. 682, 205 
Ala. 509. 

Place of storax 

Plalntiir may show oral contract 
of storage In flre proof warehouse, 
although he accepted storage receipt 
providing for storage in nonflreproof 
building, where it appeared that the 
goods had already been destroyed by 
fire at the time of plaintllTs accept- 
ance of the receipt.—^Lyndall v. Pi- 
delity Storage & Warehouse Co., 87 
Pa.Super. 344. 

Qnantlty or condition of goods 
A noncontractual warehouse re¬ 
ceipt may be varied by parol evi¬ 
dence as to the quantlty or condition 
of the goods.—^Wicoma Inv. Co. v. 
Pridgeon, 188 So. 697, 137 Fla. 540. 

73- N.T.—Comerford v. Smith, 81 
N.T.S. 610, 82 App.Div. 638. 

74. U.S.—Wunderlich v. National 
Surety Corporation, D.C.Minn., 24 
F.Supp. 640, reversed on other 
grounds, C.C.A., National Surety 
Corporation v. Wunderlich, 111 F. 
2d 622. 

CaL—Short v. Orland Oil Syndicate, 
84 P.2d 324, 29 Cal.App.2d 326— 
Coats V. General Motors Corpora¬ 
tion, 39 P.2d 838, 843, 3 Cal.App.2d 
340, citlng Corpus Juris—Sears v. 
Whlston, 34 P.2d 818, 139 Cal.App. 
682. 


‘ Colo.—Plains Iron Works Co. v. 
Haggott, 188 P. 736, 68 Colo. 121. 
Fla.—Schmitt v. Bethea, 82 So. 817, 
78 Fla. 304. 

Ga.—^Newcomb v. Wagoner, 132 S.B. 

117, 35 Ga.App. 29. 

Idaho.—Idaho Gold Dredglng Cor¬ 
poration V. Boise Payette Lumber 
Co., 115 P.2d 401. 

Ind.—Inter-Ocean Casualty Co. v. 
Wllklns, 182 N.E. 262, 96 Ind.App. 
231. 

lowa.—^In re Newson*s Bstate, 219 
N.W. 305, 310, 206 lowa 614, cit- 
ing Corpus Juzis—^State v. Amrlne, 
200 N.W. 602, 198 lowa 968—Yard- 
ley V. lowa Electric Co., 191 N.W. 
791, 196 lowa 380. 

Mlch.—^Rlchards v. Rogers Boiler & 
Bumer Co.. 234 N.W. 428, 262 

Mich. 52, reverslng 226 N.W. 871, 
248 Mich. 156—Pawlicki v. Hollen- 
beck, 229 N.W. 626, 628, 260 Mich. 
38, citing Coipus Juxls—Brusseau 
V. Pottei^s Bstate, 186 N.W. 836, 
217 Mich. 166. 

Miss,—Massachusetts Protectlve 

Ass’n V. Cranford, 102 So. 171, 173, 
137 Miss. 876, citing Corpus Juris. 

! Mo.—^Knlght v. Glenn Fails Ins. Co., 
App., 20 S.W,2d 941. 

N.H.—Bunker v. Great Falis Mfg. 

Co., 146 A 529, 84 N.H. 84. 

N.C.—Norwood v. Most Worshipful 
Grand Lodge of North Carolina, 
Free and Accepted Anclent Masons, 
102 S.E. 749, 179 N.C. 441. 

Pa,—^Balkus v, Elchisak, 6 Sch.Reg. 

21 . 

R.I.—Waterman v. Mowry, 148 A 32. 
Tenn.—^Denney v. Life & Casualty 
Ins. Co.. 136 S.W.2d 731, 23 Tenn. 
App. 633. 

Wis.—^Nimz v. Fullerton Lumber Co., 
247 N.W. 338, 340, 211 Wis. 36, cit¬ 
ing Corpus Juris. 

22 C.J. p 1138 note 32 [d] (2), p 1140 
note 41. 

“A receipt In full is merely an ac- 
knowledgment of final payment of 
the account, and is always subject 
to explanation.*’—Johnson v. Mound 
City State Bank, 237 N.W. 891, 896, 
58 S.D. 622. 

Seoeipt for worlcnieu*8 oompeusatlou 
A receipt in full given by an em- 
ployee for payments recelved under 
a workmen’s compensation act 
be shown to been based on a 
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mistaken assurance that disability 
had termlnated.—^Bunker v. Great 
Falis Mfg. Co., 146 A 629, 84 N.H. 
84. 

Check for servioes reudered 

The statement on a check that it 
is given as payment in full for Serv¬ 
ices rendered does not thereby ren- 
der it conclusive and Incapahle Qf 
contradiction by p€urol. 
lowa.—^In re Newson’s Bstate, 219 N. 
W. 306, 206 lowa 514—^McGuire 
V. Interurban Ry. Co., 200 N.W. 
55, 199 lowa 203. 

Mass.—Rosenblatt v. Holstein Rub¬ 
ber Co., 183 N.B. 705, 281 Mass. 
297. 

Or.—Houk V. Gilmore, 259 P. 891, 
122 Or. 498. 

S.D.—^Johnson v. Mound City State 
Bank, 237 N.W. 8'91, 58 S.D. 622. 

A payroU ooutaiuliig a formal geu- 
eral recelpl: in full has been held 
not a technical release, but merely a 
receipt, and hence open to explana¬ 
tion.—Campbell v. City of Boston, 
186 N.B. 677, 283 Mass. 365. 
Agreement that receipt was not to 
be In full 

When participants in transaction 
agree that receipt, aJthough purport- 
ing to be in full, was not so Intend- 
ed, and that there was more due, 
the door Is wide open for proof as 
to amount due.—Hardy v. State Mut. 
Ben. Soc., 170 A 704, 111 Pa.Super. 
336. 

Zn JjQulBiana 

(1) The rule stated in the text 
I has been followed.—Otis Elevator Co. 
v. Southern Hat Co., 124 So. 696, 11 
La.App. 699—^Dixie Mills Supply Co. 
V. Town of Homer, 6 La.App. 714— 
M. Kaplan & Son v. Loulsiana Pulp 
& Paper Co., 5 La.App. 229. 

(2) However, It has also been held 
that, in the absence of a claim of er¬ 
ror or fraud, a receipt In full for 
an heiz^s share in a succession can¬ 
not be contradicted by parol evidence 
that it was to cover his Interest in 
the movable property only.—Court- 
ney v. Bollard, 5 La.App. 764. 

75. Ark.—Cache Valley Lumber Co. 
v. Culver Co., 125 S.W. 430, 98 
Ark. 383. 

22 C.J. p 1140 note 42. 

76, Wash.—Sbannon v. Prall, 196 P. 
635. 115 Wash. 106. 
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puted claims, particularly of claims for unliquidat- 
ed damages, wherein one party accepts and receives 
from the other a sum of money or certain property 
in complete satisfaction and discharge.'^'^ 

§ 927. Rekases 

Releases are usually wlthin the paroi evidence rule, 
as belng of a contractual nature; but a* release may be 
80 similar fn character to a mere receipt as to be sub- 
Ject to explanatlon or contradlctlon by paroi. 

A release is usually an instrument of such a con¬ 
tractual nature as to be within the general rule pro- 
hibiting the admission of paroi or extrinsic evi¬ 
dence to vary or contradiet written contracts;'^^ 
but such a writing may be so similar in its char¬ 
acter to a receipt as to be governed by the rule per- 
mitting mere receipts to be explained, controlled, 
qualified, or even contradicted by paroi evidence.79 


§ 928 

An indorser^s consent to a sealed release of the 
maker*s liability on a note may be shown by paroi, 
not for the purpose of affecting the legal meaning 
of the release, but to show that, whatever its mean¬ 
ing, he has consented that it shall prevail.®® 

§ 928. Writings Not Contractual nor 
Amounting to Disposition af Prop¬ 
erty 

Wrftings which are noncontractual and do not dfs- 
pose of rights, such as statements of account and mere 
memoranda, are not withfn the protection of the paroi 
evidence rule. 

A writing which does not vest, pass, or extinguish 
any right either by contract, operation of law, or 
otherwise, and which is used as evidence of a fact 
rather than as evidence of a contract or right, may 
be susceptible of explanation by extrinsic circum- 


77. Ky.—Drane v. Louisvllle Ry. 

Co., 131 S.W.2d 439, 279 Ky. 490, 
Mo.—Mueller v. Shell Plpe Line Cor¬ 
poration, App., 38 S.W.2d 297. 

N.C.—^Walker v. Burt, 109 S.B. 43, 
182 N.C. 325. 

Wash.—Donovan v. Haliowell, 248 P. 

412, 140 Wash. 312. 

22 C.J. p 1140 note 40. 

Instrumenta of compromise and set- 
tlement see supra § 917. 

Releases see infra § 927. 

7«. U.S.—Gunler v. Standard Oil 
Co. (Indlana), C,C.A.Mo., 60 F.2d 
389—Therrell v. Gcratell, C.C.A. 
Fla., 66 F,2d 82—Houston v. Trow- 
er, C.C.A.Kan., 297 F. 668. 

Cal.—Coata v. General Motors Cor¬ 
poration, 39 P.2d 838, 843, 3 Cal. 
App.2d 340, ciling- Corpus JTuils— 
Bangle v. Southwell, 232 P. 68, 70 
CaLApp. 561. 

Idaho.—Berryman v. Dor e, 261 P. 
767, 759, 43 Idaho 327, citingr Cor¬ 
pus Juris. 

Kan.—Garrison v. Marshall, 233 P, 
119, 117 Kan. 722. 

Ky.—^Drane v. I..OU is ville Ry. Co., 
131 S.W.2d 439, 279 Ky. 490. 

Mass.—Radovsky v. Woxler, 173 N.E. 
409, 273 Mass. 264—Gold v. Boston 
Blevated Ry. Co., 138 N.B. 261, 244 
Mass. 144—Frost v. Brlgham, 29 
N.E. 217, 139 Mass. 43. 

Mmn.—Martin v. Setter, 239 N.W. 

219, 184 Minn. 467, 80 A.L.R. 471. 
Mo.—Bogrgrs V. Pacifle Steam Laun- 
dry Co., 70 S.W. SIS, 171 Mo. 282. 
N.H.—Steinfleld v. Monadnock Mills, 
123 A. 224, 81 N.H. 152. 

N.J.—Falkenstein v. Gibson, 164 A. 

876, 108 N.J.Eq. 261, 76 A.L.R. 1467. 
N.Y.—Farnham v, Farnham, 198 N. 
T.S. Wl, 204 App.Div. 573—Polesir 
V. All Borougrh Transp. Corpora¬ 
tion, 16 N.T.S.2d 762, 172 Misc. 
946. 

Pa.—^Newland v. Lehlgrh Valley R. 
Co., 173 A. 822, S16 Pa. 193—Ken- 


nedy v. Metropolitan Life Ins. Co., 
6 Sch.Reir. 348. 

Tenn.—Greer v. J. T. Fargason Gro- 
cer Co., 77 S.W.2d 443, 168 Tenn. 
242, 96 A.L.R. 1141—Stegall v. City 
of Chattauooga, 66 S.W.2d 266. 16 
Tenn.App. 124. 

Wash.—^Donovan v. Hallowell, 248 P. 
412, 140 Wash. 312—Betcher v. 

Kunz, 192 P. 955, 112 Wash. 663. 
Wyo.—Nalrona Power Co. v. Clark, 
226 P. 686, 31 Wyo. 284. 

22 C.J. p 1140 note 44. 

Admissibility to show true consld- 
eration of release see infra § 952. 
Instruments of compromise and set- 
llement generally see supra § 917. 
9peolal applicatlou of mle 
“The general rule . . . that 

oral evidence cannot be introduced to 
vary the terms of a written instru¬ 
ment ... is especially true of 
a release.”—^Adams v. Camden Safe 
Deposlt & Trust Co., 188 A. 913, 914, 
16 N.J.Misc. 48, reversed on other 
grounds 2 A.2d 361, 121 N.J.Law 389. 
Effeot of statute; inteut of parties 
Paroi evidence is not admissible to 
explain or vary an unambiguous re¬ 
lease, notwlthstanding a statute pro¬ 
vides that all releases in writing 
must have elfect accordlng to the in- 
tention of the parties thereto.— 
Steenhuis v. Holland, 116 So. 2, 217 
Ala. 106—^Wright v. MeCord, 88 So 
150, 206 Ala. 122—^Barbour v. Pon- 
celor, 83 So. 130, 203 Ala. 386. 

Claims included 

(1) Paroi evidence is inadmissible 
to restrlct the purpose of a release 
to only those claims known by both 
parties.—Barbour v. Poncelor, supra. 

(2) “Paroi evidence is inadmissible 
to prove that claims not Included in 
the writing were understood at the 
time of the exeeuting of the release 
to be embraced In the transaction.” 
—In re Atwater, C.C.A.N.T., 266 F. 
278, 281, certiorari granted Atwater 
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V. Guernsey, 41 S.Ct. 13, 264 U.S. 624, 
66 L.Ed. 444. Afflrmed 41 S.Ct iBO, 
264 U.S. 423, 65 L.Bd. 339—22 C.J. p 
1140 note 44 [a] (1). 

(3) Release of claim for injuries 
arislng out of automoblle accident 
which expressly cDvered “all claims- 
by reason of the said accident” could 
not be varied by paroi evidence to 
show that release was not Intended 
to cover damages to automobile.— 
Miller v. Gane, 192 N.E. 313, 288 
Mass. 67. 

Becital as to represeutatlous 
A recital in a release that no rep- 
resentatlons other than those ex- 
pressed therein had been made to In- 
jured person was contractual in na¬ 
ture, and rendered oral testimony In¬ 
admissible to show that in fact oth¬ 
er statements had been made as an 
inducement.—St. Paul Mercury & 
Indemnity Co. v. Ritchie, Miss., 198 
So. 741. 

79- Cal.—Coats v. General Motors 
Corporation, 39 P.2d 888, 3 CaL 
App.2d 340. 

Idaho.—Berryman v. Dore, 261 P. 767,. 
759, 43 Idaho 327, cltlng Oozpus 
Juris. 

Miss.—Massachusetts Protectlve 
Ass'n V. Cranford, 102 So. 171, 137 
Miss. 876. 

Wash.—^Kllbourne v. Kilbourne, 287 
P. 41, 166 Wash. 439. 

22 C.J. p 1141 note 46. 

Receipts generally see supra S 926. 

Belease deed 

In an actlon on a vendor*s Uen 
note, a release deed pleaded by de¬ 
fendant* was held not a contract, 
and conclusive of payment, but sub- 
Ject to explanatlon by paroi.—Plerce 
V. Baker, Tex.Clv.App., 238 S.W. 699. 

80. Mass.—^Arllngton Nat. Bank v. 
Bennett, lOl N.E. 982, 214 Mass. 
862 . 
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§ 929 


stances or facts.*^ This rule has been applied to 
statements or books o£ account,*^ bilis of parcels,*^ 
memoranda,®* written admissions,®® and other writ- 
ings of a noncontractual nature.®® Statements of 


loss or proofs of claim fumished to an insurer have 
been held to be subject to correction or explanation 
by parol evidence;®*^ but a contrary view has also 
been asserted.®® 


C. LIMITATIONS OF, AKD EXCEPTIONS TO, EULE 


§ 929. In General 

The rule excluding parol evidenee to vary or explain 
written documenta Is a flexible one, subject to many ex- 
ceptions. 

There is perhaps no rule of law or of evidenee 
which is more flexible or subject to a greater num- 
ber of exceptions than the rule which excludes pa¬ 
rol evidenee offered to vary or explain written doc- 
uments.®® 

While it has been said that in the multitude of 
exceptions much confusion has arisen, so that the 
exact limit to be placed on the exceptions depends 
not only on the peculiar facts of each case, but also 


to some extent on the peculiar cast of thought of 
the individuals composing the court,®® it may be 
stated generally that the courts have endeavored to 
adapt their rulings, either way, to the obvious de- 
mands of abstract justice in each particular case.®i 
The resuit is that, while the decisions are fairly 
uniform with respect to their abstract statements of 
the limitations of and exceptions to this rule, when 
the question arises as to whether a case presenting 
a particular state of facts comes within the general 
rule, or is taken out of it by one of the recognized 
limitations or exceptions, or aguin brought within 
it by one of the numerous limitations of, and ex- 


81, Kan.—^Kotlarsky v. Fldellty TTn- 
ion Fire Ins. Co., 21 P.2d 305. 307, 
137 Kan. 609, Quoting Oozpiui JU- 
xis. 

Mo.—^Ferrenbach v. Pehllir. App., 74 
S.W.2d 503, 505, citingr Ooxpns Jti- 
ZlB. 

K.y.—Kosenthal v. United Transp. 
Co., 188 N.Y.S. 154, 196 App.Dlv. 
640. 

Pa.—Garrison v. Salklnd, 132 A. 125, 
126, 285 Pa. 265, quotinsr Corpus 
JUzis. 

Tex.—Grigsby v. First Nat. Bank, 
Civ.App.. 126 S.W.2d 368, reversed 
on other grrounds, Com.App,, 144 
S.'W’.2d 244, rehearlngr denied <uid 
opinion corrected 146 S.W.2d 174. 

Vt.—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 

22 C.J. p 1105 note 5. p 1142 note 56. 

Noncontractual recitals in contracts 
see infra 5 9S6. 

82, Ky.—^Patton v. Catlettsburg Nat. 
Bank, 255 S.W. 690, 200 Ky. 775. 

Mo.—Carson v. Manor BaJklnsr Co., 
App., 138 S.W.2d 43—Wlnd v. Bank 
of Maplewood & Trust Co., App., 
58 S.W.2d 332, 335, citln? Corpus 
Juiis. 

22 C.J. p 1142 note 57, p 1143 note 62. 

83, Cal,—Campion v. Downey, 245 P. 
1098, 77 Cal.App. 126. 

22 C.jr. p 1143 note 68. 

84u U.S.—U. S. S. S. Co. V. Allled 
S. S. Corporation, N.Y., 255 P, 537, 
166 C.C.A^ 605. 

Ala.—0'Neal v. Plowden, 124 So. 882, 
220 Ala. 317. 

Ga.—^McAlister v. Sanders, 1 S.E.2d 
590, 59 Ga.App. 550, 

Lia.—^E. R. Godfrey & Sons Co. v. 
Odenwald & Son, 118 So. 835, 9 Ia. 
App. 84. 

Mass.—^Ehrlich v. United Smeltins &, 


Aluminum Co., 147 N.B. 20, 252 
Mass. 12. 

Mlch.—Urban v. McNinch, 261 N.W. 
537, 265 Mich. 416. 

Mo.—^McGlnnls v. .iEtna Life Ins. Co., 
App., 78 S.W.2d 601—Nichols v. 
Bank of Syracuse, 278 S.W. 793, 
220 Mo.App. 1019. 

Okl.—Lindaay State Bank v. Mc- 
Grew, 219 P. 904, 96 Okl. 74. 

Tex.—^Turco Products v. Nobles, Civ. 

App., 54 S.W.2d 670. 

22 C.J. p 1098 note 94 [b], p 1143 
note 60. 

85. Colo.—Shearer v. Shearer, 269 P. 
19, 84 Colo. 234—^Hickman-Lunbeck 
Qrocery Co. v. Hagrer, 227 P. 829, 
75 Colo, 654. 

Mo.—^Wind v, Bank of Maplewood & 
Trust Co., App., 68 S.W.2d 332. 
Tex.—Grigsby v. First Nat. Bank, 
Civ.App., 125 S.W.2d 368, reversed 
on other grounds, C6m.App., 144 S. 
W.2d 244, rehearing* denied and 
opinion corrected 146 S,W.2d 174. 
Admisslou of ludehtedxLess 
N.J.—J. K. Larkin & Co. v. Murphy, 
138 A. 704, 5 N.J.Misc. 921. 

88. Fartloular wxitiugB 

(1) Bank deposlt or account.— 
Brooke Smith & Co. v. Southland Life 
Ins. Co., Tex.Civ.App., 278 S.W. 916 
—22 C.J. p 1142 note 57 [a], [b]. 

(2) Instructions to a bank, 

Cal.—^Kornblum v. Bank of Italy, 222 
P. 143, 64 CaLApp. 170. 

Mich.—^in re Taylor^s Estate, 182 N. 
W. 101, 213 Mich. 497. 

(3) Bid for constniction.—P—H 
Lumber Co. v. Thielen, 271 111.App. 
269. 

(4) Inventory.—In re Lang:enbach’s 
Estate, 280 N.W. 141, 201 Wls. 336. 

(6) Offer of a prize.—^Hood v. Pol- 
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ish National Alliance of U. S., 246 
IlLApp. 137. 

(6) Sales slip.—^Anders v. Lee-Rogr- 
ers Chevrolet Co., 7 La.App. 481. 

(7) Letters see supra S 920. 

(8) Heceipts see supra § 926. 

(9) Other wrltings see 22 C.J. p 
1105 note 5, p 1143 note 64. 

87. Mo.—^Knlgrht v. Glenn Falis Ins. 

Co., App.; 20 S.W.2d 941. 

Tex.—^Washingrton Fidelity Nat. Ins. 
Co. V. Smith, Civ.App., 80 S.W.2d 
418. 

22 C.J. p 1143 note 63. 

Uh—^Watt V. Iroquols Auto Ins. 
Underwriters, 266 IlhApp. 210. 

188. Ark.—Jackson County Gin Co. 
V. MeCuistion, 5 S.W.2d 729, 177 
Ark. 60. 

Cal.—^Donze v. Bonze, 264 P. 294, 88 
CaLApp. 769. 

N.Y.—Sanford v. Getman, 210 N.Y.S. 
682, 684, 213 App.Dlv. 367, quoting; 
Corpus Juris, and aflarmingr 206 
N.Y.S. 865, 124 Mlsc. 80. 

Va.—Mathleson Alkali Works v. Vir- 
grinla Banner Coal Corporation, 124 
S.B. 470, 140 Va. 89. 

22 C.J. p 1144 note 66. 

90. Okl.—^Mid-West Chevrolet Cor¬ 
poration V. Noah, 48 P.2d 283, 285, 
173 Okl. 198, quotlngr Corpus Juris. 

Tenn.—Crotzer v. Shawl, 5 Tenn. 
App. 240. 

22 C.J. p 1144 note 67. 

91. Pa.—^Thompson v. McClenachan, 
17 Serg. & B. 110. 

22 C.J. p 1144 note 68. 

FexmLttliicr ftraud 

Parol evidenee rule wlll not be 
applied In cases where it would open 
door to, Instead of preventlng, fraud. 
—Choolglan v. Nordstrom, 160 A. 
499, 111 Conn. 672. 
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ceptions to, those limitations and exceptions, the 
authorities are in many instances in hopeless con- 
flict.92 

A statute which allows a party to call his adver- 
sary as a witness furnishes no ground for estab- 
lishing an exception to the parol evidence rule, for 
if the matter could thus be opened up, other wit- 
nesses might be called, and ali the consequences • 
which the rule is designed to prevent might fol- 
low.®® 


§ 930 

§ 930. Evidence Not Inconsistent with Writ- 
ing 

In general, the parol evidence rule does not exclude 
evidence which does not tend to vary or contradict the 
written fnstrument. 

The parol evidence rule does not preclude the re- 
ception of parol evidence with reference to a mat¬ 
ter evidenced by the writing, where such evidence 
relates to a matter in pais, or is of such a charac¬ 
ter that it does not tend to vary or contradict the 
written instrument.^^ Thus parol evidence which 
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92 . Okl.—^Mid-West Chevrolet Cor¬ 
poration V. Noah, 48 P.2d 283, 173 
Okl. 198. 

22 C.J. P 1144 note 69. 

93 . Mass.—Kelly v. Cunnlngham, 1 
Allen 473. 

94. TT.S.—Barreda v. Silsbee, Md., 
21 How. 146, 16 L.Bd. 86—Lever- 
Ing V. Indemnlty Ins. Co. of North 
America, C.C.A.Cal., 60 F.2d 151, 
163, citing Corpus Juris—Masaa- 
ohusetts Fire & Marine Ins. Co. 
V. Schneider, C.C.A.Ga., 28 F.2d 
658, certiorari denied 49 S.Ct. 264, 
279 U.S. 844, 73 L.Kd. 989—Sawyer 

V. Eaton, C.C.A.Me., 293 F. 898. 
Ala.—Brotherhood Ins. Co. v. Harris, 

138 So. 295, 224 Ala. 28, denying 
certiorari 138 So. 292, 24 Ala.App. 
396—^Davis v. Morgan, 91 So. 318, 
206 Ala. 676—Brown v. Shelby 
County, 85 So. 416, 204 Ala, 262— 
Brenard Mfg. Co. v. Citronelle 
Mercantile Co., 37 So. 609, 140 Ala. 
602. 

Ark.—Jordan v. Winooski Sav. Bank, 
58 S.W.2d 942, 187 Ark. 212—Ker- 
by V. Feild, 38 S.W.2d 308, 183 Ark. 
714—First Nat. Bank v, City of 
Malvern, 287 S.W. 186, 171 Ark. 
994—Sheffield v. Maxwell, 260 S. 

W. 399, 163 Ark. 448. 

Cal.—^Frasei^s Million Dollar Pier 
Co. V. Ocean Park Pier Co., 197 P, 
328, 198 P. 212, 186 Cal. 464— 
Honore v. Lemm, 184 P. 664, 181 
Cal. 420—Stowe v. Kactzel, 101 P, 
2d 719, 38 Cal.App.2d 360—Llndsay 
V. Mack, 43 P.2d 360, 6 Cal.App.2d 
491—^Hammond Lumber Co. v. Dan- 
aiger, 37 P.2d 617, 2 Cal.App.2d 
197—Bedig V. Southorn Pac. Co., 
268 P. 148, 84 Cal.App. 326—Oreat- 
house V. Daleno, 20$ I». 1019, 67 
OaLApp. 187. 

Colo.—Johnson Oil & Reflning Co. v. 
Elder, 42 P.2d 610, 96 Colo. 314— 
International Harvestor Co. of 
America v. ESdwards, 233 P. 164, 
76 Colo. 631. 

Conn.—^Hartford Steam Boiler In- 
spectlon & Insurance Co. v. Fire- 
men*s Mut. Ins. Co., 170 A. 151, 118 
Conn. 49. 

Ga.—Youmans v. Edenfleld, 137 S.B. 

288, 36 Ga.App. 629. 

Ilb—^Potter v. Fon du L»ac Park 
I>lst, 168 N.B. 908, 337 IU. 111. 


Ind.—Bollero v. Wintermute, 168 N. 

B. 40, 91 Ind.App. 1. 
lowa.—^Hauge v. Farmers' Mut Hali 
Ins. Ass*n of lowa, 212‘N.W. 473, 
205 lowa 1099—^Toung v. Young, 
200 N.W. 181, 198 lowa 789—Helsel 
v. Mlnneapolls & St L. R. Co., 171 
N.W. 177, 186 lowa 886. 

Ky.—Coleman v. Coleman's Ex*r, 224 
S.W. 668, 189 Ky. 96. 

La.—Sparks v. Dan Cohen Co., 176 
So. 690, 187 La. 830—Hodge v. 
Hodge, 92 So. 134, 161 La. 612— 
First Nat. Bank v. Coreil, App., 
145 So. 393, rehearlng denied 146 
So. 479—^Pumell v. Dugue, 129 So. 
178, 14 La.App. 137. 

Md.—^Mayor and City Councll of 
Baltimore v. Home Credit Co., 166 
A. 604, 166 Md. 67, reargument de¬ 
nied 167 A. 662, 166 Md. 67. 

Mass.—Bergson v. H. P. Hood & 
Sons, 15 N.B.2d 196, 300 Mass. 340, 
116 A.L.R. 961. 

Miss.—^Virginia-Carolina Chemical 

Co. v. Ruffln, 88 So. 600, 126 Miss. 
80. 

Mo.—^Kemper Mill & Elevator Co. v. 
Hmes, 239 S.W. 803, 298 Mo. 88— 
Henneke v. Gasconade Power Co., 
App., 152 S.W.2d 667—Shapiro v. 
Childs Co., 17 S.W,2d 677, 222 Mo. 
App. 1126—^Proctor v. Home Trust 
Co., 284 S.W. 166, 221 Mo.App. 677 
—^Heath v. Beck, App., 231 S.W. 
667, retransferred see, Sup., 225 
S.W. 993. 

Mont,—Continental Oil Co. v. Bell, 
21 P,2d 66, 94 Mont 123—Stone- 
Ordean-Wells Co. v. Anderson, 212 
P. 853, 66 Mont 64. 

Neb.—Lee v, Hildebrand, 280 N.W. 
673, 119 Neb. 717. 

Nev.—Barcellos v. Gompertz, 246 P. 
700, 49 Nev. 826. 

N.J.—^Halliwell v. Trans-States Fi- 
nance Corporation, 118 A. 837, 98 
N.J.Law 133. 

N.Y.—East Lake Lumber Co. v. Van 
Gorder, 174 N.Y.S. 38, 106 Misc. 
704—^Leffier v. Green River Bis- 
tilllng Co., 180 N.Y.S. 422. 

N.C.—T. C. May Co. v. Menzies Shoe 
Co., 119 S.B. 227, 186 N.C. 144. 
Okl.—^Bdwards v. Rutland Sav. 
Bank, 75 P.2d 1162, 1164, 181 Okl. 
643, Quoting Ck>xpu8 Juzis—^Inland 
Reflning Co. v. Langworthy, 240 
P. 627, 112 Okl. 280. 
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Pa.—Ohlbaum v. Mayer, 131 A. 868, 
285 Pa. 260—^Rose v. Scott, 76 Pa. 
Super. 196. 

S.D.—^Worthington v. Hess, 226 N.W. 
225, 55 S.D. 166. 

Tenn.—^New River Lumber Co. v. 
Blue Rldge Lumber Co., 240 S.W. 
763, 770, 146 Tenn. 181, citing 

Ck>zpu8 Jtuds—Gibson County v. 
Fourth & First Nat. Bank, 96 S.W. 
2d 184, 190, 20 TenmApp. 168, cit¬ 
ing Ck>xpus JuzlB—Crotzer v. 
Shawl, 5 Tenn.App. 240. 

Tex.—^Babb v. Mil-Po Clothes, Civ. 
App., 117 S.W.2d 878, 875, citing 
OorpUB Juris —Gulf Reflning Co. v. 
Rogers, Civ.App., 67 S.W.2d 183, 
error dlsmissed—^American Bx- 
change Nat. Bank of Dallas v. 
Keeley, Civ.App., 39 S.W.2d 929, 
error dlsmissed—^Kansas Flour 
Mills Corporation v. McDonald, 
Civ.App., 32 S.W.2d 890—Galves- 
ton, H. & S. A. Ry. Co. v. Ameri¬ 
can Salvage & Supply Co., Civ. 
App., 15 S.W.2d 25—Grayson v. 
Hays, Civ.App., 296 S.W. 289— 
Chapman v. Denton, Civ.App., 268 
S.W. 262, followed in Chapman v. 
Jones, Civ.App., 268 S.W. 1119— 
George v. Hali, Civ App., 262 S.W. 
174—^Estes V. Rutledge, Civ.App., 
252 S.W. 224—Ellerd v. Murray, 
Civ.App,, 247 S.W. 631. 

Vt.^—^Flrestone Tire & Rubber Co. v. 

Hart 168 A. 90, 104 Vt 100. 

Va.—Rlchmond Postal Credit Union 
v. Booker, 196 S.B. 663, 170 Va. 
129. 

Wash.—Polley v. Peabody, 198 P. 731, 
116 Wash. 120—Keith v. Peart 197 
P. 928, 116 Wash. 662, opinlon cor- 
rected on other grounds 200 P. 814. 
Wis.—Lisbon Town Flre Ins. Co. v. 

Tracy, 296 N.W. 126, 236 Wis. 651. 
10 C.J. p 199 note 89 [a] (4)—22 C. 
J. p 1107 note 22, p 1142 note 52, 
p 1144 note 71. 

ITegatlvliLg linpllcatious 
Warranties belng only such as 
law Implies, where not expressed in 
document, parol evidence negatlv- 
ing Implication was not inadmlssible 
as varylng written instrument.— 
Queensboro Nat. Bank of City of 
New York v. Kelly, C.C.A.N.Y.. 48 
P.2d 674, 87 A.L.R. 1172, certiorari 
denied Kelly v. Queensboro Nat 
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does not vary or contradict the document under con- 
sideration is admissible to establish the connection 
of the document with the case;»* to show matters 
as to which the instrument is silent ;96 to explain 
how an agreement is to be carried out;97 to show 
matters required to be shown by the contract,»* or 
without which it could not be performed;»» to show 
the manner in which the contract was performed,^ 


and whether there was a breach of contract;» and 
to show a particular mode of payment or discharge 
agreed on by the parties.* Certainiy the drcum- 
'stances that a matter is evidenced by a writLng can- 
not preclude the admission of parol evidence of in- 
dependent facts, although they relate to the same 
transactio*!.* 

Corrohorative evidence. Evidence consistent 


Bank of City of New Tork, 52 S.Ct. 
9, 2S4 U.S. 620, 76 L.Bd. 529. 
Bepresentatioiis 

Evidence of representations made 
at time of execution of instrument 
is admissible where offered only for 
purpose of showing what terms of 
the Instrument would have passed 
if representations had been true, and 
not for purpose of showing that it 
was Intended to pass something 
which by terms of instrument was 
not passed.—Sharp v. New York, 40 
Barb., N.T., 250, 26 How.Pr. 389. 
MdeiLoe hcdd admissible to show 

a) Excuse for failure to comply 
with contract within required time. 
—Collins V. Eksoozian, 214 P. 670, 61 
CaLApp. 184. 

(2) Purpose for which checks 
were issued or received.—U. S. Pi- 
delity & Guaranty Co. v, Hicks, 21 
S.W.2d 421, 180 Ark. 118. 

(3) Purpose and intent to become 
incorporated.—^Espy v. Mt. Lebanon 
Cemetery, 1 Walk. Pa., 40. 

(4) That husband and wlfe had 
been living separately at time of 
execution of separation contract.— 
Boland v. Boland, 46 P.2d 238, 7 CaL 
App.2d 401. 

(6) That one party has, according 
to terms of writlng, made election 
respecting manner of its perform- 
ance.—^Norton v. Ware, 36 Me. 218. 

(6) That owner of land rejected 
offer to purchase, irrevocable for 
specifled period, prior to expiratlon 
of such' period.—^Harvey v. Aaron, 2 
Lta.App. 288. 

(7) That parties did not act under 
bili of sale.—Kahn v. Ilitzky, Tex. 
Civ.App., 107 S.W.2d 1016, error dis- 
missed. 

<8) That party had not read con¬ 
tract— Standard Oil Co. V. Myers, 
169 So. 312, 232 Ala. 662. 

(9) That seller knew purpose for 
which property had been purchased. 
—^Liquid Oarbonic Co. v. Coclin, 159 
S.E. 461, 161 S.C. 40. 

(10) That words “without re- 
course" were written by Indorser at 
time of indorsement.—^Pitchburg- 
•Rn.nk y. Greenwood, 2 Allen, Mass., 
434 —^22 C.J. p 1094 note 54. 

(11) Things to be done in future. 
—Cosad V. Central Bank Co., Ohio 
App., 34 N.B.2d 787. 

95. Mo.—Wilson v. Kansas City 


Life Ins. Co.. 128 S.W.2d 319, 233 
Mo.App. 1006. 

Effect of admission. of snch evidenoe 
Explanatory parol evidence intro- 
duced to explain connection of docu- 
mentary evidence with case does not 
change character of documentary 
evidence or effect its legal efficacy; 
nor does the parol evidence take on 
character of documentary evidence, 
but it remains parol evidence and 
wlll be so regarded by court.—^Wil- 
son V. Kansas City Life Ins. Co., 
supra. 

96. Pa.—^lacovino v. Caterlno, 2 A. 

2d 828, 332 Pa. 666. 

Publio reeord 

Witness examining public reeord 
equally available to both parties 
may testlfy as to matters not in rec- 
ord without violating parol evidence 
nile.—^Kent v. Knowles, 183 So. 316, 
101 Fla. 1376. 

Pumishlng of equlpmeiut 
Evidence that bridge contractor 
was to fumish pile driver to sub- 
contractor was held not to vary 
written contract containing no pro- 
vision therefor.—Stone v. Morris on 
& Powers, Tex.Civ.App., 294 S.W. 
641, reversed on other grounds, Com. 
App., 298 S,W, 638. 

97- Ala,—Commercial Credit Co. v. 
Perkins, 184 So. 178, 180, cltlng 
Corpus Xuxls—Alabama Trunk & 
Luggage Co. v. Hauer, 108 So. 339, 
341, 214 Ala. 473, quoting Corpus 
Juris. 

Ark.—Vlnson v. Wooten, 269 S.W. 
366, 163 Ark. 170. 

Ky.—W. R. WlUett Lumber Co. v. 
Lloyd Lumber Co., 262 S.W. 673, 
203 Ky. 397. 

Tex.—Stone v. Messer, Civ.App., 247 
S.W. 911. 

22 CJ. P 1146 note 72. 

Plans and speoifloatlons 
In action on building contractor’s 
bond, evidenee with respect to pians 
and speciilcations on blank forms of 
Federal Housing Administration 
which needed explanation was held 
admissible.—^Maryland Casualty Co. 
V. Cunningham, 173 So. 606, 234 Ala. 
80. 

Work tuoluded Iu contract 
In suit involving llability of gen¬ 
era! contractors in attadhment Is¬ 
sued against them on a Judgment 
against subcontractor for work done 
by plalntlffs, genera! contractors’ 
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contention being that p!aintiffs’' 
claim was embraced in contract witlr 
subcontractor, and that a release 
exeeuted by him was in full for 
everythlng, architect was properly 
permitted to testify in explanation, 
as to whether sheets and bulletln 
made a part of contract with sub¬ 
contractor included work done by 
plaintiffs.—^Morrow v. Arthur, 106 A- 
36$, 134 Md. 182. 

96. N.T.—^Imperlal Woolen Co. v. 

P. B. Q. Clothing Co., 179 N.T.S* 
688, 190 App.Dlv. 270. 

Amouut of goods not reeeived 
N.Y.—Imperial Woolen Co. v. P. B. 

Q. Clothing Co., supra. 

99- Ala.—Smith v. Lewis, 102 So. 

21, 212 Ala 133. 

Amouut dua uuder contract 
Where written contracts of sale- 
provided that, should goods be re- 
possessed, all Installments due at 
repossession should be paid by buy- 
er, and on repossession vendee again 
orally agreed to pay such back In¬ 
stallments, vendoi^s testimony as to- 
amount thereof did not contrsidlct 
the writing.—Smith v. Lewis, supra. 
1- Mich.—^Malone v. Gates, 49 N.W- 
638, 87 Mich. 332. 

Ekiale of logs 

Parol evidence is admissible as to- 
the manner in which a scale of logs,. 
required by contract, was made.— 
Malone v. Gates, supra 
Dlsragurd of lustructlonB 
In action for broker*s commis- 
sions, evidence showing broker’s dis- 
regrard of instruction to lease for- 
short term was not inadmissible as 
varying written agreement.—^Mitch- 
ell V. Gould, 266 P. 665, 90 CAL-App.. 
647. 

2. Ala—^Brenard Mfg. Co. v. Mc- 
Carty Drug Co., 101 So. 769, 212 
Ala 66. 

3. U.S.—^In re Independent Coal’ 
Corporation, C.C.AN.T.^. 18 F.2d 1,, 
certiorari denied Bmpire Coal Min¬ 
ing Co. V. Updike, 47 S.Ct. 764, 274- 
‘U.S. 760, 71 L.Ed. 1331. 

Ala—^Perkins Oil Co. of Delaware 
V. Davis, 163 So. 417, 228 Ala 190.- 
22 C.J. p 1146 note 74. 

4. Ala—^Milner Land Cb.. v. Hous- 
ton, 142 So. 410, 225 Ala 223. 

Ga—Hili V. Fryer, 126 S.B. 885, 38- 
>Ga.App. 664. 

dia—Crowley Lumber Co.. y.. Plaffer,, 
4 LaApp. 606. 
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■with the instrument and offered merely to show the 
truth of the facts therein stated is competent.6 

I 931. -- Judicial Records 

ParoI or extrinsic evidence relating to a Judicial 
record is adm^sslble if it does not tend to impeach or con- 
tradict the record. 

The existence of a judicial record does not pre- 
clude the reception of evidence which, while it re- 
lates to the same matters dealt with in the record, 
in no way tends to impeach or contradict the rec¬ 
ord.® Thus extrinsic facts, not required to be made 
a part of the record, may be shown,*^ and, converse- 
ly, the custodian of the records who has examined 
them may testi fy that they do not disclose certain 
matters.® 


§ 932. Aiding Inference from Instrument 

ParoI evidence may ald an Inference deducible from 
the Instrument. 

ParoI evidence is admissible to aid an inference 
which may be deduced from a written instrument.® 

§ 933. Alterations, Erasures, and Mutilation 

ParoI evidence is admissible to show that an altera- 
tlon was made in a writlng, to show the circumstances 
surroundi.ng such alteration, and to show the efTect on 
the Instrument. Such evidence Is also admissible as to 
matters relating to erasures In, or mutilation of, Instru¬ 
ments. 

By way of exception to the general rule against 
parol evidence to vary or contradict a written in¬ 
strument, parol or extrinsic evidence is admissible, 
for the purpose of impeaching an instrument, to 
show the fact that an alteration was made therein,^® 


Mont.—Hali v. Advance-Rumely 

Thresher Co., 212 P. 290, 66 Mont. 
566. 

jf.j._Mass v. Schomer, 144 A. 19, 

103 N.J.Eq. 660. 

jj-.D.—^Krueger v. Dula^, 191 N.W. 
1014, 49 N.D. 642. 

16 C.J. P 1313 note 18—22 C.J. p 
1109 note 28, P 1146 note 76. 
EvldexLce held admissible to sbow 

(1) Climatic conditlons at time 
performance of contract was begun. 
—Clapp V. American Express Co., 
126 N.E. 162, 234 Mass. 174. 

(2) Bntry and posscsslon under 
defective deed.—Bridgmans v. Wells, 
13 Ohio 43—15 C.J. p 1312 note 17. 

(3) Manner in which cncumbrance 
or easement originaled.—Kruger v. 
Constable, N.T., 128 F. 908, 63 C.C.A. 
634, afflrming, C.C., 116 F. 722^16 
C.J. p 1313 note 34. 

(4) That purchascr of lots had 
knowledge of restriction on property 
not incorporatod in deed or contract. 
lowa.—^Hegna v. Peters, 201 N.W. 

803, 199 lowa 259. 

Tenn.—^Rldley v. Halman, 47 S.W.2d 
760, 164 Tenn. 239. 

(6) That seller had knowledge of 
purpose for which purchasc was 
made, so as to creato implied war- 
ranty of fitness.—Sampson v. Frank 
F. Pels Co., 192 N.Y.S. 638, 199 App. 
niv. 864. 

(6) That maker of note knew of 
defects prior to purchaso.—^Ander- 
son V. Van Doron, 172 N.W. 117, 142 
Mimi. 237. » 

5. Pa.—Somerset Colliery Co. v. 
John, 68 A. 843, 219 Pa. 380. 

22 C.J. p 1134 noto 7. 

6. Ala.—Sims v. Kent, 130 So. 213, 
221 Ala. 589. 

lowa.—^Ryan v. Bocker, 111 N.W, 
426, 136 lowa 273, 14 L,R.A.,N.S., 
829. 

La.—Succession of Davis, App., 185 
Se. 640. 


Miss.—^Armstrong v. Employer^s Li- 
ability Assur. Corporation, 88 So. 
163, 125 Miss. 570. 

Mo.—General Motors Acceptance 
Corporation v. Lyman, 78 S.W.2d 
109, 229 Mo.App. 466. 

Neb.—Martin v. Sanford, 261 N.W. 

136, 129 Neb. 212, 100 A.L.R. 179. 
Okl.—Thompson v. Walker, 191 P. 
154, 79 ‘Okl. 60. 

Tex.—^Rusk County v. Maloney, Civ. 
App.. 88 S.W.2d 868, error refused 
—Mitchell v. Reitz, Civ.App,, 269 
S.W. 279, error dismissed, Com. 
App., 281 S.W. 1044—Lambrecht 
V. Lewis, Civ.App., 240 S.W. 988, 
dismissed for want of jurisdlctlon. 
22 C,J. p 1147 note 77. 

Nonexlstence of basio facts 
In an acllon for false imprlson- 
ment in connection with plalntiff*s 
arrest for vagrancy, although the 
record of the pollce magistrate 
showed a complaint, trial, and con- 
vlction, plaintlff could prove that 
there was no complaint, tnal, or 
conviction, such evidence not con- 
Iradictlng or impeaching the record, 
but showing that the facts on which 
it purported to be founded were non- 
existent.—Crowley v. Rummel, 196 
P. 986, 22 Arxz. 179. 

Extrinsic evldenoe> held admissible 

(1) To show explanatory or sup- 
plemental matters.—^Harms v. Pohl- 
mann, 297 S.W. 138, 222 Mo.App. 276. 

(2) To Show fact of special lien 
not otherwlse shown in the records. 
—^Edwards v. Decatur Bank & Trust 
Co., 167 S.E. 292, 176 Ga. 194. 

(3) To Show oral pleadings not 
otherwlse clearly shown in record.— 
Bryan v. Jacoby, Tex.Civ.App., 11 S. 
W.2d 373. 

(4) To Show reason for consentlng 
to entry of Judgraent. 

Ark.—^Knapp v. Gray, 239 S.W. 767, 
163 Ark. 160. 

Tex.—Stewart v. Proflt, Civ.App., 
146 S.W. 563. 
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(6) To show that certain entry 
made by clerk in index to judgment 
docket was not there when wltness- 
es examined it.—Sullivan State Bank 
V. First Nat. Bank. 146 N.E. 408, 82 
lnd.App. 419. 

(6) To Show true date of flling 
answer, where such evidence was 
oflCered not to impeach clerk's offi¬ 
cia! entry, which entry was denied 
by clerk, but to show when plea 
was ffied.—Giddens "V. Rentz, 133 S. 
E. 266, 36 Ga.App. 411. 

7. Ohio.—^Darling v. Peck, 15 Ohlo 
65. 

8. Ga.—^Dlxon v. Patterson, 69 S.E. 
21, 135 Ga. 183. 

9. Va.—Mayo v. Murchie, 8 Munf. 
358, 17 Va. 368. 

22 C.J. p 1147 note 80. 

Bate* of interest 

Calculation showing interest rate 
charged as determined from amount 
of Principal and interest is admissi¬ 
ble where neither note nor mortgage 
dlsclosed rate.—^American Nat. Ins. 
Co. V. Schenck, Tex.Civ.App., 86 S.W. 
2d 833. 

10- Cal.—^AkopofC V. Mesropian, 273 
P. 604, 96 Cal.App. 128, citing Coru 
pns Jnzis—Dolan v. Carmel Can- 
nlng Co.. 234 P. 926, 71 Cal.App. 
197. 

Ga.—J. B. Coit Co. V. Butler, 116 S. 

E. 603, 29 Ga.App. 396. 

Ky.—^Dwiggins v. Howard, 67 S.W. 

2d 649, 247 Ky. 746. 

Mass.—^New Bngland Grape Co. v. 
Fidelity & Deposit Co. of Mary- 
land, 167 N.E. 646. 268 Mass. 298. 
Mlnn.—Dr. Ward's Medical Co. v. 
Wolleat, 199 N.W. 738, 741, 160 
Minn. 21, citing Corpus Juris. 

S.C.—^Furst & Thomas v. Whitmire, 
133 S.E. 222, 135 S.C. 38. 

2 C.J. p 1283 note 67—22 C.J. p 1147 
note 83, p 1213 note 69 [bj. 
Character of oouveyaaoe 
Parol evidence was admissible to 
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and the person by whom, and the circumstances un¬ 
der which, it was made.i^ Thus such evidence may 
be admitted for the purpose of showing' that the 
instrument fails to express the true contract or 
agreement of the parties,or to show that an al¬ 
terat ion of, or addition to, a wdnting was made with- 
out authority from the writer,^^ or that blanks were 
filled contrary to directions.^^ So, also, parol evi¬ 
dence is admissible to explain an alteration or to 
show that the change was made under such circum¬ 
stances as not to vitiate the instrument.i5 

Alteration of a record may, it has been held, be 
yhown by parol,i® although this has been denied.i7 

Erasures, Parol evidence is admissible to show 
an erasure in a written instrument provided it is 
oflfered in good faith;!^ to explain an erasure;^® 
to show the time when and the circumstances under 
vrhich an erasure was made, and to sustain the va- 
lidity of the instrument notwithstanding and, 
where the instrument is to be enforced as though 
there had been no erasure, parol evidence may be 
received to show what the erased words were if they 
cannot be ascertained from the instrument itself.^^ 


It has also been held that, where the portion of a. 
written instrument bearing on a certain matter has 
been purposely erased by the parties, evidence of a 
parol agreement with regard to the erased matter 
is admissible, since it is then not embraced within 

the contract.22 

MutUation. Although an instrument may be so* 
mutilated that an essentsial portion thereof is illeg- 
ible, it may nevertheless be shown by parol that it 
was mutilated under circumstances not affecting its 
vaHdity;23 and if parts are missing their contents 
may be shown by parol.24 it is permissible to show 
that part of the writing has been detached, so that 
the writing offered in evidence does not express the 
true agreement of the parties.25 

§ 934. Clerical or Typographical Errors 

Clericai and typographical errors In written Instru¬ 
ments, Including publlc and JudIciaI records, may be cor- 
rected by extrinsic evidence. 

Clerical errors in a written instrument may be 
corrected by extrinsic evidence,^® and the same rule 
applies to typographical errors in printed matter.27 


Show that deed conveylng: land as 
donation was altered after delivery 
to Show sale.—Gabert v. St. Tam- 
many Yacht Club, 116 So. 667, 166 
67. 

Doratloi]. of leaae 

In action to cancel an oil and gas 
lease, it would not be varying the 
original instrument by parol testi- 
mony to permit lessor to testify that 
lessee prepared the lease to run for 
a perlod of six months, and after the 
delivery of the lease struck out the 
words “six months” and inserted the 
words “ten years.”—Smlth v. Flem¬ 
ing. Tex.Civ.App., 231 S.W. 136, mo- 
tion overruled 231 S.\V. 1117. 
XadorseBnent on note 

Indorser may show, as agalnst his 
immediate indorsee, that words 
‘•without recourse,” after being omit- 
ted by mistake, were added by con- 
sent, and were subsequently stricken 
out wlthout indorser*s consent.—Beal 
V. Wood, 5 Mo.App. 691. 

11. Kan.—Forbes v. Madden, 158 P, 
850. 98 Kan. 559. 

22 C.J. p 1147 note 84—2 C.J. p 1283 
note 67. 

ig. Cal.—Akopolf V. Mesropian, 273 
P. 604, 96 Cal.App. 128, citing Obr- 
pns JnxiB —^Dolan v. Carmel Can- 
ning Co.. 234 P. 926. 928, 71 Cal. 
App. 197, cltlng CozpiiB Jtuls. 

Ky.—Galnes v. Scott, 3 KyX. 418, 11 
Ky.Op. 361. 

Okl.—^Leland v. Oklahoma Const Co., 
55 P.2d 1013, 176 Okl. 316. 

22 C.J. p 1147 note 85—2 C.J. p 1283 
note 69. ! 


'Bvldenoe to resolve amblgnlty 

Where bili of lading contalned the 
dates “August” and “September” in 
typewrltlng, one superlmposed on the 
other, evidence was admissible to 
show which date was correct.—Sec- 
ond Nat. Bank v. Columbia Trust 
Co., C.C.A.N.J., 288 F. 17, 30 A.L.R. 
1299. 

13. Cal.—^Dolan v. Carmel Canning 
Co., 234 P. 926, 71 Cal.App. 197. 

Kan.—Dimmock v. Ploeger, 264 P. 
1044, 125 Kan. 461. 

22 C,J. p 1147 note 82—2 C.J. p 1283 
note 70. 

14. Minn.—^Dr. Ward's Medical Co. 
V. Wolleat, 199 N.W. 738, 160 Minn. 
21 . 

2 C.J. P 1283 note 71. 

15» Wash.—Titus V. Titus, 119 P. 
813, 66 Wash. 345, Ann.Cas.l913C 
343. 

22 C.J. p 1147 note 81—2 aj. p 1283 
note 68. 

16- Okl.—Sackett v. Rose, 164 P. 
1177, 66 Okl. 398, L.R.A.1916D 820. 

22 C.J. p 1147 note 86—2 C.J. p 1283 
note 74. 

17- Tenn.—^Kerr v. Porter, 1 Overt. 
16. 

18. Mo.—Medling v. Abraham Lin¬ 
coln Life Ins. Co., 41 S.W.2d 6, 225 
Mo.App. 1243. 

19. 111.—^Douthit V. Swlney, 141 N. 
E. 635, 310 111. 180. 

SO. lowa.—Cedar Rapids Nat. Bank 
V. Carlson, 136 N.W. 659, 156 lowa 
343. 

22 CLJ. p 1148 note 88. 

Sl> Minn. — Thomas v- Thomas, 79 • 
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N.W. 104, 76 Minn. 237, 77 Am.S.R. 
689. 

22 C.J. p 1148 note 89. 

22. Ga.—Gay v. Parish, 76 S.E. 323, 
138 Ga. 399. 

22 C.J. p 1148 note 90. 

23. Ind.—^Hatch v. Blcklnson, 7 
Blackf. 48. 

24. D.C.—Waring v. United States 
Fidelity & Guaranty Co., 24 App.D. 
a 119. 

25. La.—^Toung v. Geter, App., 174 
So. 661. 

22 C.J. p 1148 note 93. 

26- Ky.—^Hatcher-Powers Shoe Co. 
V. Bickford, 278 S.W. 616, 212 Ky. 
163. 

Wis.—^Dunvllle v. Industrial Commis- 
sion, 279 N.W. 696, 228 Wis. 86. 

22 C.J. p 1148 note 94. 

Bffeot of xnlsplaoed parenthesis 
Admlssion of testlmony as to how 
clause containing allegedly misplaced 
parenthetical mark was composed 
was not error, where testimony was 
not offered for purpose of contra- 
dicting or vatylng terms of contract, 
but to show that as resuit of acci- 
dental or negllgent use of closlng 
parenthetical maxk, Instrument was 
glven meaning contrary to Intent 
of parties as clearly appeared from 
whole tenor of instrument.—Housing 
Authority of New Orleans v. Henry 
Ericsson Co., 2 So.2d 196, 197 La. 
732. 

27- S.C.—Cato V. Atlanta & C. A. L. 
Ry. Co., 152 S.E. 522, 155 S.C. 304. 

.22 aJ. p 1148 note 95. 
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Public and judicial records, Parol or extrinsic 
•evidence may also be received to correct clerical 
errors in public records or documents,28 or judicial 
records, although it has also been laid down as 
a rule that parol evidence is not admissible to show 
clerical errors or mistakes in judicial records, in 
collateral proceedings, or in actions founded on the 
judginent.3® 

§ 935. Condition or Contingency 

In general, parol evidence Is admissible to show con- 
ditions precedent, which relate to the existence of a valid 
contract, but is not admissible to show conditions subse- 
quent, which provide for the nulliflcation or modificatlon 
of an existlng contract. 

While in many cases it has simply been held that 
parol evidence is,®^ or is not,^^ admissible to show 


the existence of some contingency or condition af- 
fecting the operation and effect of a written instru- 
ment, the true basis of distinction, as stated in Cor¬ 
pus Juris, which has been frequently quoted and 
cited with approval, is that the rule excluding parol 
evidence has no place in any inquiry unless the 
court has before it some ascertained paper beyond 
question binding and of full efifect.33 Hence, parol 
evidence is admissible to show conditions precedent, 
which relate to the delivery or taking effect of the 
instrument, as that it shall only become effective on 
certain conditions or contingencies, for this is not 
an oral contradiction or variation of the written in¬ 
strument but goes to the very existence of the con¬ 
tract and tends to show that no valid and effective 
contract ever existed;34 but such evidence is not 


28. Ky.—^Altes' Ex'x v. Beauchamp, 
126 S.W.2d 867, 277 Ky. 491. 

22 C.J. P 1148 note 96. 

^greement of parole fron prison 
Evidence that discrepancy between 
coples of parole agreements was 
clerical mistake was admissible in 
habeas corpus proceedings.—Ex 
parte Colcord, 207 N.W. 213, 49 S.D. 
416. 

Date of town xneetixig 

Error in record of town meeting 
as to date of such meeting may be 
<sorrected by parol evidence.—Grimm 
V. Bayfield County, 182 N.W, 466, 174 
Wis. 43. 

28. Ga.—^Fraser v. Neese, 137 S.B. 

550, 163 Ga. 843. 

22 C.J. P 1148 note 98. 

JYLdiclal sale 

Even where the subject of a sale 
is real estate and the sale is a ju¬ 
dicial one, an error in the dcscrlption 
of the thing actually sold may be 
shown by parol.—Lattlmer’s Heirs v. 
Gulf Keflnlng Co. of Louisiana, 83 
So. 543, 146 La. 249. 

Date of flllng petition. 

Mo.—CItizens Bank of Sprlngfleld v. 
Wrlght, App., 122 S.W.2d 409. 

20. Ala—King v. Martin, 67 Ala. 
177. 

22 C.J. p 1148 note 97. 

31. Cal.—Scott Co. V. Rolkin, 23 P. 
2d 1065, 133 Cal.App. 209. 

22 C.J. p 1148 note 99. 

32. Ala.—Moore v. Willlamson, 98 
So. 201, 210 Ala. 427. 

D.C.—Lake v. Parker, 2 F.2d 127, 55 
App.D.C. 78. 

Ga.—Floyd v. Taylor Cotlon Co., 105 
S.E. 646, 26 Ga,App. 96. 

111.—Green v. Ashland Sixty-Third 
State Bank, 178 N.E. 468, 346 111. 
174—Allen v. Hayes, 141 N.E. 188, 
309 111. 374. 

Pa.—Speier v. Michelson, 154 A. 127, 
803 Pa. 66—Fenton Storage Co. v. 
Feinstein, 196 A. 176, 129 Pa,Super. 
125—Philadelphia Record Co. v. 


Sweet, 188 A. 681, 124 Pa,Super. 
414—Cain v. Marick, 91 Pa.Super. 
129. 

S.C.—Busby V. Hamby, 117 S.E. 223, 
123 S.C. 534. 

Tex.—Cottingham v. Harrison, Clv. 
App., 89 S.W.2d 265, error dis- 
missed—Texarkana Pipe Works v 
Caddo Oil & Reflnlng Co. of Louisi¬ 
ana, Civ.App., .228 S.W. 686—May- 
hew & Isbell Lumber Co. v. Valley 
Wells Truck Growers' Ass'n, Civ. 
App., 216 S.W. 225. 

22 C.J. p 1149 note 1. 

Statutory provlslons 

Under statute setting out circum- 
stances in which parol evidence may 
be admitted, .and not including ex¬ 
istence of condition precedent, parol 
evidence was held not admissible to 
show oral understanding that certain 
event occur before contract was to 
be binding even though party acted 
hastily or unwisely in executlng con¬ 
tract.—^Wheeler v. James, 223 P. 900, 
70 Mont. 37. 

Condition on gnaranty 

(1) Parol evidence has been held 
not admissible to attach condition to 
absolute written guaranty.—^Rosen- 
bloom V. W. B. Lamneck Co., C.C.A. 
Pa., 24 F.2d 340. 

(2) Evidence of parol agreement 
that one guaranteeing buyer's per- 
formance under title-retaining sales 
contract, at time of pledge thereof, 
should not be liable until truck sold 
had been repossessed by pledgee, waj3 
held incompetent.—College Nat. Bank 
of Berkeley v. Morrison, 280 P. 218, 
100 Cal.App, 403. 

Subscxlptlons 

(1) Parol evidence is not admis¬ 
sible to Show that subscrlption was 
not to be payable except on other 
conditions than those embodied In 
written contract. 

Ala.—^Ex parte South, 88 So. 221, 205 
Ala. 31, denying certiorari South 
V. First Nat. Bank, 88 So. 219, 17 
Ala.App. 569. 


lowa.—Blair v. Buttolph, 38 N.W. 
849, 72 lowa 31. 

Me.—^Farmington First Free-wlll 

Baptist Parish v. Perham, 24 A. 
968, 84 Me. 563. 

Neb.—Gerner v. Church, 62 N.W. 61, 
43 Neb. 690. 

N.Y.—Guinzburg v. Blustein, 202 N. 

Y.S. 333, 121 Misc. 784. 

N.D.—Tompkins v. Dinnie, 180 N.W. 
935, 21 N.D. 305. 

Vt—Blodgett V. Merrill, 20 Vt. 609. 

(2) Where defendants, with knowi- 
edge of its contents, signed an ab¬ 
solute subscrlption for a charitable 
purpose, an oral agreement that de¬ 
fendants would donate the sum men- 
tioned only In case thelr business 
continued to prosper cannot be es- 
tablished.—Guinzburg v. Blustein, 
supra. 

33. Neb.—Gund v. Roulier, 188 N. 
W. 186, 108 Neb. 689, reversed on 
other grounds 190 N.W. 220, 108 
Neb. 689—Security Sav. Bank v. 
Rhodes, 186 N.W. 421, 422, 107 Neb. 
223, 20 A.L.R. 412, QLUOting Ooxpns 
Olaris. 

IT.J.—Marneil Realty Corporation v, 
Twln Brook Corp., Ch., 181 A. 882, 
885, 119 N.J.Bq. 206, citing Coipus 
Juxis—Cohen v. Cohn, 140 A. 819, 
820, 102 N.J.Eq. 246, citing Coipus 
JuilB, and reversing Cohen v. Co¬ 
hen, 138 A. 693, 101 N.J.Bq. 401. 
Tex.—^Moore v. Wilson, Civ.App., 138 
S.W.2d 1099, error refused. 

Utah.—^Nuttall v. Berntson, 30 P.2d 
738, 741, 83 Utah 536, quoting Ooin- 
pus Juris. 

Wyo.—McClintock v. Ayers, 263 P. 
658, 36 Wyo. 132, rehearing denied 
266 P. 356, 36 Wyo. 132. 

22 C.J. p 1160 note 2. 

34. U.S.—Commissioner of Internal 
Revenue v. Gibbs-Preyer ■ Trusts 
Nos. 1 and 2, C.C.A, 117 F.2d 619 
—^Bnglish V. Hetherington & Bem- 
er, C.C.AI11., 71 P.2d 613—Ameri¬ 
can Surety Co. of New York v. 
Egan, C.C.A.Mich., 62 F.2d 223— 
Atlas Petroleum Co. v. Cocklin, C. 


857 



EVIDENCE 


32 O.J.S. 


§ 935 


admissible to show conditions subsequent, which ] provide for the nullification or modification of an 


C.A.Iowa, 59 F.2d 571—Mankin v. 
Bartley. C.C.A.Va., 277 F. 960— 
Gateway Produce Co. v. Farrier 
Bros.. C.C.A.Tex., 268 F. 513. 

Cal.—Hanrahan-Wilcox Corporation 

V. Jenison Machinery Co., 73 P.2d 
1241. 23 Cal.App.2d 642—Gleeson 

V. Dunn, 29S P. 119, 113 Cal.App. 
347. 

D.C.—Lippmcott V. Kerr, 40 F.2d S02, 
59 App-D.C. 290. 

Ga.—Crandail v. Shepard, 144 S.E. 
772, 166 Ga. SS9—Butler v. Citi- 
zens' Bank, 110 S.E. 501, 28 Ga. 
App. 184. 

XII.—Economy Fuse & Mfg. Co. v. 
Standard Electric Mfff. Co., 274 111. 
App. 139, afflrmed 194 N.E. 922, 359 
111. 504-Sugar v. Marinello, 260 
111.App. 85—Heitman v. Diercks, 
256 I11.APP. 274. 

Ind.—Russell v. Gift, 167 N.E. 546. 
90 Ind.App. 106. 

lowa.—Kruse v. Wickham, 292 N.W. 
518—Walker v. Toddt, 280 N.W. 
512, 225 lowa 276—In re SimploPs 
Estate, 246 N.W. 396, 215 lowa 678 
—Hilla Sav. Bank v. Hirt, 216 N. 
W. 281. 283, 204 lowa 940, quotlng 
CoxpiLs Jtiris—Kilby v. Fitzpatrick, 
187 N.W. 680, 193 lowa 714—Rath 
V. Schoon, 182 N.W. 180, 192 lowa 
ISO—^Banwart v. Shullenburg, 180 
N.W. 190, 190 lowa 418—Herron 
V. Brinton, 175 N.W. 831, 188 lowa 
60. 

Ky.—New York Canners v. Rucker, 
37 S.W.2d 31, 238 Ky. 204—Struck 
V. Dralle, 20 S.W.2d 88, 89, 230 Ky. 
393, citing Ck>zpTis Jnzls—Lincoln 

V. Burbank, 290 S.W. 1081, 218 
Ky. 89—Pickrell v. Wllson, 260 S. 

W. 135, 136, 199 Ky. 20, clting 
Oozpus OTaxiii—^Robb v. Sherrill- 
Russell Lumber Co., 241 S.W, 64, 
194 Ky. 836. 

La.—Mire v. Haas, App., 174 So. 374 
—Blaushirld v. Rockhold, 7 La.App. 
709. 

Mass.—Levene v. Crowell, 138 N.B. 
9, 243 Mass. 441. 

Mich.—^Whlte Showers v. Fischer, 
270 N.W. 205, 207, 278 Mich. 32, 
citlng Ctozpns J’nzis—Shaj-rar v. 
Wayne Sav. Ass’n, 224 N.W. 379, 
381, 246 Mich. 225, citing Coipus 
Taxis. 

Minn.—Minar Rodellus Co. v. Lysen, 
277 N.W. 523, 202 Mlun. 149—Hen- 
drickson v. Bannltz, 261 N.W. 189, 
194 Minn. 628. 

Neb.—Johnson v. Shuler, 277 N.W. 
807, 134 Neb. 26—Hanneman v. Ol- 
aon, 206 N.W. 166, 114 Neb. 88— 
Gund V. Roulier, 188 N."JSr. 186, lOS 
Neb. 689, reversed on other 
grounds, 190 N.W. 220, 108 Neb. 
689—Security Sav. Bank v. Rhod- 
es, 186 N.W. 421, 422, 107 Neb. 223, 
20 A.L.R. 412, quoting Gozpns Ta¬ 
xis. 

N«J.—^MameiX Realty Corporation v. 
Twln Brook Corp.. 181 A. 882, 885, 


119 N.J.Eq. 205. clting Corpus Ta¬ 
xis—Cohen V. Cohn, 140 A. 319, 
320, 102 N.J.Ba. 246, clting Ooxpns 
Taxis, and reversing Cohen v. Coh¬ 
en, 138 A. 693, 101 N.J.Eq. 401. 

N.T.—Lee v. Industria! Laundry 
Mach. Co., 27 N.Y.S.2d 202, 261 
App.Div. 741—Sherry v. Marsh, 9 
N.Y.S.2d 494, 266 App.Div. 219— 
Klein v. Metropolitan Life Ins. Co., 
8 N.Y.S.2d 351, 265 App.Div. 336 
—Royal Indemnity Co. v. Preferred 
Accident Ins. Co. of New York, 
276 N.Y.S. 313, 243 App.Div. 297, 
afflrmed 198 N.E. 407, 268 N.Y. 666, 
reargiiment denied 200 N.E. 62, 269 
N.Y. 674—Rhinock v. Simma, 235 
N.Y.S. 143, 226 App.Div. 313, af¬ 
flrmed 171 N.E. 800, 263 N.Y. 602- 
—Bergin v. Anderson, 213 N.Y.S. 
764, 215 App.Div. 832—Savage Re¬ 
alty Co. V. Lust, 196 N.Y.S. 296, 
203 App.Div. 65—^Hechinger v. 
Ulacia, 186 N.Y.S. 323, 324, 194 

App.Div. 330, Quoting Ooxpos To^ 
xls—State Bank of Newfane v. 
Lautz, 262 N.Y.S. 461, 141 Misc. 
276—Buszozak v. Wolo, 211 N.Y.S. 
657, 125 Misc. 646. 

N.C.—Jefferson Standard Life Ins. 
Co. V, Morehead, 183 S.E. 606, 209 
N.C. 174—Roebuck v. Carson, 146 
S.E. 708, 196 N.C. 672—Tobacco 
Growers’ Co-op. Ass'n v. Mosa, 121 
'S.E. 738, 187 N.C. 421—Summlt 
Ave. Bldg. Co. V. Sanders, 117 S. 
E. 3, 186 N.C. 328—Whlte v. Fish- 
erles Products Co., 111 S.E. 182, 
183 N.C.' 228—Kelly, v. Oliver, 18 
S.E. 698, 113 N.C. 442. 

N.D.—^Foot Schulze & Co. v. SkeiBng- 
ton, 202 N.W. 642, 644, 62 N.D. 
307, citing Coxpos Taxis—Lilly v. 
Haynes Co-op. Coal Mining Co., 
196 N.W. 556, 50 N.D. 466. 

Ohlo.—^Broderick Co. v. Coi ville, 179 
N.E. 810, 41 Ohlo App. 449—^Frank- 
el Chevrolet Co. v. Snyder, 174 N. 
E. 751, 37 Ohio App. 378—Mitzel 
Co. V. Shlelds, 172 N.E. 621, 36 
Ohio App. 514—^Martin v. Steinke, 
164 N.E. 47, 22 Ohlo App. 146. 

Okl.—^Yeager v. Jackson, 19 P.2d 970, 
162 Okl. 207—Commercial Nat. 
Bank of Muskogee v. Ahrens, 245 
P. 567, 117 Okl. 66. 

Tenn.—Gibson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 
20 Tenn, App. 168—Crotzer v. 
Shawl, 6 Tenn.App. 240, 244, cit¬ 
ing Ciozpas Taxis. 

Tex.—^Moore v. Wilson, Clv.App., 138 
S.W.2d 1099, error refused—Maur- 
Itz V. Schwlnd, Civ.App., 101 S.W. 
2d 1086, error dismissed—Shepherd 
V. Woodson Lumber Co., Civ.App., 
63 S.W.2d 681—Davis v. Jamigan, 
Civ.App., 59 S,W.2d 281, 285, cit¬ 
ing Ooxpns Taxis—^Republlc Supply 
Co. V. Barrow, Civ.App., 41 S.W.2d 
476, error dismissed—^American 
Surety Co. of New York v. White- 
head, Civ.App., 29 S.W.2d 607, af- 
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flrmed in part and reversed in 
part on other grounds American 
Surety Co. v. Whitehead, Com.App., 
45 S.W.2d 968—Roddy v. Citlzens' 
State Bank of Copeville, Clv.App., 
11 S.W.2d 652, 663, clting Ooxpns 
Taxis—^American Sllcing Mach. Co. 
V. Vincent, Civ.App., 279 S.W. 317, 
318, citing Oorpas TOxls—Morris 
V. Logan, Civ.App., 273 S.W. 1019 
—Barnes v. Barly-Foster Co., Civ. 
App., 228 S.W. 248—Cooper v. Hin- 
man, Clv.App., 212 S.W. 972, re¬ 
versed on other grounds, Com.App., 
235 S.W. 664. 

Utah.—^ITtah-Idaho Sugar Co. v. State 
Tax Commission, 73 P.2d 974, 93 
Utah 406—^Nuttall v. Berntson, 30 
P.2d 738, 83 Utah 636—Parker v. 
Weber County Irr. Dist., 261 P. 
11, 68 Utah 472—Parker v. Weber 
County Irr. Dist., 236 P. 1106, 65 
Utah 364. 

Va.—^Meadows v. McClaugherty, 187 
S.E. 475, 167 Va. 41—Clark v. Mil- 
ler, 138 S.E. 656, 148 Va. 83—Har- 
ris V. Sanford, 138 S.E. 465, 148 
Va. 181, 54 A.L.R. 699—Whltaker 
& Fowle V. Lane, 104 S.E. 252, 128 
Va. 317, 11 A.L.R. 1167. 

W.Va.—Brown v. Cabell, 161 S.E. 

438, 111 W.Va. 186. 

Wis.-^eorge F. Russell, Inc., v. 
Hickcox, 222 N.W, 807, 197 Wis. 
622—Bultman v. lYankart, 216 N. 
W. 432, 194 Wis. 296—Edward T. 
Kelly Co. V. Von Zakobiel, 171 N. 

. W. 76, 168 Wis. 679. 

Wyo.—McClintock v. Ayers, 263 P. 
668, 36 Wyo. 132, rehearing denied 
266 P. 365, 36 Wyo. 132. 

22 C.J. p 1160 note 3-p 1166 note 39. 

“The condition here imposed re- 
lated not to the performance, but to 
the existence of a contract."—Lieb- 
ling V. Florida Realty Inv. Corpora¬ 
tion, C.C.A.Fla., 24 P.2d 688, afflrm- 
ing, D.C., 14 P.2d 234. 

Xmilatexal contracte only 

It has been said that parol evi- 
dence of conditional delivery is ad¬ 
missible only with respect to uni- 
lateral contracts which become ef¬ 
fective by delivery, and not with re¬ 
spect to bilateral contracts, executed 
by both parties in presence of wit- 
nesses, each party retaining a copy. 
—State v. Interstate Surety Co., 204 
N.W. 660, 48 S.D. 341. 

Conditional aooeptanoe 
When a proposal, even in writing, 
is made and accepted, it is permissi- 
ble to Show it was accepted with 
conditions or qualiflcations.—Law- 
rence v. Premier Indemnity Assur. 
Co., 182 P. 431, 180 Cal. 688. 

Paxticiilar Instraments 
(1) Guaranty. 

Mont.—Baroch v. Greater Montana 
Oil Go., 226 P. 800, 70 Mont. 93. 
N.Y.—Clipper v. Goldsteln, 264 N.Y. 
S. 60, 234 App.Div. 85. 
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existing contract, as that the contract is to cease to 
be effective or is to have an effect different from 
that stated therein, on certain conditions or con- 
tingencies, for this does vary or contradict the terms 
of the writing.36 

Consistency with instrument. Where the alleged 
condition precedent is inconsistent with the writ- 
ten instrument parol evidence thereof is inadmis- 
sible.3® Thus, where an instrument States that no 


§ 935 

conditions exist or may exist except as expressed 
therein, parol evidence of a condition precedent is 
not admissible, since such evidence would vary and 
contradict the writing.87 

Condition contained in instrument, While it has 
been held that where the contract contains a writ- 
ten condition precedent to its becoming effective 
such condition cannot be varied by parol, it has 
also been held that the condition may be varied or 


(2) Insurance contracts. 

_^Dawson v. Concordia Pire Tns. 

Co. of Milwaukee, Wis., 136 S.E. 
34, 192 N.C. 312, 

Pa,—Eaton v. New York Life Ins. 
Co. of New York, 172 A. 121, 315 
Pa. 68, 96 A.L.R. 462. 

Va.— Heliance Life Ins. Co. v. Gul- 
ley’s Adm’x, 114 S.E. 651, 134 Va. 
468. 

(3) Subscription contract.—^Vance 
y, Dobson, 266 S.W. 368, 206 ISIy. 
640. 

Fartionlar conditions 

(1) That others should also ex- 
ecute the instrument. 

XJ.S.—Union Joint Stock Land Bank 
of Detroit,- Mich., v. Byers, C.C.A. 
Pa., 100 F.2d 82, certiorari denied 
69 S.Ct. 642, 306 U.S. 653, 83 L.Ed. 
1062. 

Mich.—Rothstein v. Weeks, 195 N. 

W. 49, 224 Mich. 648. 

N.Y.—New Amsterdam Casualty Co. 
V. Parsons, 220 N.Y.S. 340, 219 
App.Div. 486. « 

N.D.—^Foot Schulze & Co. v. Skefflngr- 
ton, 202 N.W. 642, 52 N.D. 307. 
Tex.—Thomason v. Berry, Com.App., 
276 S.W. 185, reversing Berry v, 
Thomason, Civ.App., 261 S.W. 164 
—Roddy v. Citizens' State Bank of 
Copeville, Civ.App., 11 S,W.2d 652. 

(2) That contract was not to be 
effective unless loan was made. 

N.Y.—Saltzman v. Barson, 146 N.B. 

618, 232 N.Y. 332, modifylnff 205 
N.Y.S. 648, 210 App.Div. 84. 

Tenn.—Smith v. Beeler, 9 Tenn.App. 
190. 

(3) That application for loan was 
delivered under oral stipulation that 
it depended on possiblc purchase of 
real estate.—Priedmann v. Hamilton, 
86 Pa.Super. 473. 

35. U.S.—Stato-Planters* Bank & 
Trust Co. V. First Nat. Bank, C.C. 
A Va.., 76 P.2d 627, certiorari de¬ 
nied, 65 S.Ct. 023, 296 U.S. 764, 
79 L.Ed. 1706. 

lowa.—^Hoover v. Hoovcr, 201 N.W. 
164, 167, 228 lowa 981, citing Cfor- 
pns Juris—^Hills Sav. Bank v. 
Hirt, 216 N.W. 281, 283, 204 lowa 
940, quoting Corpus Juris. 

Ky.—^Lincoln v. Burbank, 290 S.W. 
1081, 218 Ky. 89—Pickrell v. Wil- 
son, 260 S.W. 135, 190 Ky. 2«. 

Mass.—Canton v. Thomas, 162 N.B. 
769, 264 Mass. 457—Spevack v. 


Budish, 130 N.E. 191. 238 Mass. 
215. 

Neb.—Gund v. Roulier, 188 N.W. 186, 
108 Neb. 689, reversed on other 
grounds, 190 N.W. 220, 108 Neb. 
589—Security Sav. Bank v. 
Rhodes, 186 N.W. 421, 422, 107 
Neb. 223, 20 A.L.R. 412, quoting 
Corpus Juris. 

N.J.—More Game Birds in America 
V. Boettger, 14 A.2d 778, 126 N.J. 
Law 97—^Marneil Realty Corpora¬ 
tion v. Twin Brook Corp., 181 A. 
882, 886, 119 N.J.Eq. 205, citing 
Corpus Juris —Cohen v. Cohn, 140 
A. 319, 320, 102 N.J.Eq. 246, cit¬ 
ing Corpus Juris, and reversing 
Cohen v. Cohen, 138 A. 693, 101 N.J. 
Eq. 401. 

N.Y.—Salzman v. Barson, 146 N.B. 
618, 232 N.Y. 332, modiftring 206 
N.Y.S. 648, 210 App.Div. 84—Dar- 
ling V. Darling, 270 N.Y.S. 657, 241 
App.Div. 67, affirmed 193 N.B. 428. 
266 N.Y. 650—^Rhinock v. Simms, 
235 N.Y.S. 143, 226 App.Div. 313, 
affirmed 171 N.B. 800, 263 N.Y. 602 
—^Alexander Hamilton Institute v. 
Folgner, 6 N.Y.S.2d 65, 168 Misc. 
368—Robertson v. Schoonmaker, 
286 N.Y.S. 204, 168 Misc. 627— 
Buszozak v. Wolo, 211 N.Y.S. 567, 
125 Misc. 546. 

N.C.—Craig-Little Realty & Insur¬ 
ance Co. V. Spurrier, 130 S.E. 624, 
190 N.C. 726—Summit Ave. Bldg. 
Co. V. Sanders. 111 S.E. 706, 183 N. 
C. 413. 

Tenn.—Crotzer v. Shawl, 6 Tenn. 

App. 240, 243, citing Corpus Juris. 
Tex.—^Mauritz v. Schwind, Civ.App., 
101 S.W.2d 1085, error dismissed. 
22 C.J. p 1161 note 4. 

Couditiou cauuot be clalmed ex¬ 
cept where agreement has been de- 
posited in escrow or delivery was 
made conditional.—Bames v. Verry, 
218 N.W. 661, 174 Minn. 173. 
Condition affecting peyment 

Parol condition afCecting payment 
of delivered written instrument ’ is 
not enforceable if it operates to vary 
terms of written agreement.—Shep- 
herd v. Woodson Lumber Co., Tex. 
Civ.App., 63 S.W.2d 681. 

36. Ariz.—^Pleasant v. Arizona Stor- 
age & Distributing Co., 267 P. 794, 
34 Ariz. 68. 

111.—Chicago Title & Trust Co. v. 
Cohen, 1 N.B.2d 717, 284 IlLApp. 
181. 


Kan.—U. S. Fidelity & Guaranty Co. 
V. Grabske, 267 P. 322, 111 Kan. 
271. 

Mich.—^Frischkom Real Estate Co. 
V. Hoskins. 196 N.W. 888, 226 

Mich. 30. 

N.Y.—^Hendricks v. Clements, 186 N. 

Y.S. 378, 195 App.Div. 144. 

S.D.—State v. Interstate Surety Co., 
204 N.W. 650, 48 S.D. 341. 

“A written contract is presumed 
to be a flnality, and a party may not 
pro ve by parol a provision or con¬ 
dition foreign to any of the terms 
of the written instrument.”—Rath v. 
Schoon, 182 N.W. 180, 181, 192 lowa 
180. 

Condition held not inconsistent 
Written contract between general 
contractors and subcontractor made 
subject to specifications of architect 
was not Inconsistent with oral 
agreement rendering written con¬ 
tract ineffective untll approved by 
building commlssion, so that estab- 
lishment of oral agreement with 
showing that approval was refused 
constituted defense to subcontrac- 
tor’s action on written contract.— 
Nuttall V. Bemtson, 30 P.2d 738, 83 
Utah 636. 

Condition held Inoofnslstent 

Evidence of previous oral agree¬ 
ment, whereby subsequent written 
agreement for rent of road grader 
was not to be effective unless lessee 
was satisfled with grader’s perform- 
ance, was properly excluded under 
parol evidence rule, as belng Incon¬ 
sistent with specific terms of writ¬ 
ten agreement specifying date that 
rent should be payable and provid- 
mg that written agreement consti¬ 
tuted the entlre contract.—^Hanra- 
han-Wilcox Corporation v. Jenison 
Machinery Co., 73 P.2d 1241, 23 Cal. 
App.2d 642. 

37. Ga.—^Automobile Battery Co. v. 
Geraghty & .Co., 118 S.E. 412, 30 
Ga.App. 446. 

La.—^Duncan Steele, Inc. v. Labatt, 
130 So. 841, 16 La.App. 360. 

Wis.—^Bdward T. Kelly Co. v. Von 
Zakobiel,’ 171 N.W. 75, 168 Wis. 
679. 

38. N.Y.—^Alhambra Amusement Co. 
V. Associated First National Plc- 
tures, 202 N.Y.S. 606, 207 App.Div. 
660, affirmed 162 N.E. 413, 242 N. 
Y. 628. 
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other conditions precedent shown, provided such 
change or addition is not wholly repugnant to that 
cxpressed in the writing.39 

Denial of existencc of condition, Parol evidence 
has been held admissible to disprove the existence 
of a condition.^® 

I 936 . - Sealed Instruments Generally 

Authorities differ as to whether parol evidence is ad¬ 
missible to Show a conditionai delivery of a sealed in- 
strument. 

WTiile it has been a well established general nile 
that an instrument under seal cannot be delivered 
to the grantee or obligee on a parol condition which 
may prevent the taking effect of the instrument ac- 
cording to its tenor,it has also been held that the 
attaching of a seal is no longer attended with the 


formality it once was, so that a sealed instrument 
can be delivered on an oral condition precedent, and 
parol evidence of such delivery is admissible, ^2 ^t 
least with respect to Instruments which are not re- 
quired to be under seal>3 

§ 937. — BiUs and Notes 

In general, whlle parol evidence Is not admissible to 
attach conditions to a negotiable instrument absolute In 
Its terms, it is admissible to show that the delivery of 
the Instrument was conditionai or for a speclal purpose 
oniy. 

Where a bili or note or other negotiable instru¬ 
ment is absolute in its terms, neither the maker nor 
the indorser can be allowed to attach oral conditions 
thereto or show that the obligation was a condi¬ 
tionai one and this has been held to be true not- 
withstanding the fact that the note was g^iven pur- 


Wash.—Pacific Nat. Bank v. San 
Francisco Bridgre Co., 63 P. 207, 
23 Wash. 426. 

ITnmber and cliaraoter of sl^naioxles 
The written contract providing 
that as to the second party the con¬ 
tract was “not valid till signed by 
ten or more persons as second par¬ 
ty,’* parol agrreement that it should 
be sigrned by ten “financially respon- 
aible*’ persons, includingr three nam- 
ed persons, cannot be shown, in the 
absence of claim of fraud or mis- 
representation, as this would vary 
the contract.—^Travers-Newton Chau- 
tauqua System v. Naab, 196 N.W. 36, 
37, 196 lowa 1313, 32 A.L,R. 780. 

39. Okl.—^Rutherford v. Holbert, 
142 P. 1099, 42 Okl. 736, L..R.A. 
1916B 221. 

40. Kan.—State v. Rural Hlgrh 
School Dist. No. 2, Clark County, 
280 P. 892. 128 Kan. 797. 

41- D.C.—^Newman v, Baker, 10 
APP.D.C. 187. 

22 C.J. p 1152 note 5. 

42. tJ.S.—^American Surety Co. of 
New York v. Egan, C.C.A.Mich., 62 
F.2d 223—^Mankin v. Bartley, C. 
C.A.Va.. 277 F. 960. 

Va.—Meadows v. McClaugherty, 187 
S.R 476. 167 Va. 41—Reliance Life 
Ins. Co. V. Gulley*s Adm*x, 114 S. 
B. 651, 134 Va. 468—Whitaker & 
Fowle V. Lane, 104 S.B. 262, 128 
Va. 317, 11 A.L.R. 1157. 

22 Cjr. p 1156 note 39. 

Ralease 

N.T.—^McManus v. Biddison, 272 N. 
Y.S. 199, 162 Mlsc. 239, affirmed 
271 N.Y.S. 1099. 242 App.Div. 623. 

43. N.Y.—^Blewitt v. Boorum, 87 N. 
B. 119, 142 N.Y. 367, 40 Am.S.R. 
600, aflarming 14 N.Y.S. 298, 69 N. 
Y.Super. 321. 

44b TJ.S.—^Rosenbloom v. W. B. 
Lamneck Co., C-CA-Pa., 24 P.2d 
840—Virginia-Carolina Chemical 

Corporation v. Fuller, D.CGcl, 35 


F.Supp. 482—Sioux Falis Nat. 
Bank v. Klaveness, C.C.A.Minn., 
264 F. 40. 

Ala.—^Davenport & Harris Undertak- 
ing Co. V. Roberson, 121 So. 733, 
219 Ala. 203—^Hamilton Furniture 
Co. V. Brenard Mfg. Co., 110 So. 
163, 215 Ala 187—Kllgore v. Ar¬ 
ant, 146 So. 640. 26 AlaApp. 366. 

Ariz.—^Hoopes v. Long, 9 P.2d 196, 
198, 40 Ariz. 25, citing Corpus 
Jnxis. 

Ark.-Nelson v. Wells, 87 S.W.2d 40, 
191 Ark. 613—Seelblnder v. Stew- 
art, 83 S.W.2d 66, 190 Ark. 1132. 

Cal.—McArthur v. Johnson, 16 P.2d 
151, 216 Cal. 580. 

Ga—Hartman v. Citlzens* Bank & 
Trust Co., 171 S.B. 196, 47 GaApp. 
562—Bowen v. Mobley, 161 S.E. 
667, 40 GaApp. 833—Sikes v. Pay- 
ton, 99 S.E. 310, 23 GaApp. 721— 
J. M. Dlxon & Co. V. Bank of 
Quitman, 98 S.B. 112, 23 GaApp. 
279. 

Idaho.—^Pinlayson v. Harris, 291 P. 
1071, 49 Idaho 697. 

111.—^Berghoif v. Cummings, 226 111. 
App. 1—Shinner v. Raschke, 213 
IlLApp. 324. 

Ind.—^Wheat v. Goss, 141 N.E. 311, 
193 Ind. 658. 

lowa—^Hills Sav. Bank v. Hirt, 216 
N.W. 281, 204 lowa 940. 

Kan.—^Naftzger v. Buser, 186 P. 997, 
106 Kan. 115. 

Ky.—^Eigelbach v. Roppel, 92 S.W.2d 
764, 263 Ky. 604—Barret v. Clarke, 
9 S.W.2d 1091, 226 Ky. 109. 

Me.—^Kuhn v. Simmons, 139 A. 474, 
126 Me. 434. 

Mass.—‘National Bank of Charlottes- 
ville V. Cambridge Salvage Supply 
Co., 169 N.B. 787, 270 Mass. 280— 
Dodge V. Bowen, 162 N.B. 368, 264 
Masa 208—^Pelonsky v. Watten- 
dorf, 162 N.B. 337, 266 Mass. 668. 

Mich.—^MacCrone v, Bckert, 267 N. 
W. 766, 276 Mich. 683. 

Mlnn.—^Fljozdal v. Johnson, 248 N. 
W. 216, 188 Minn. 612—Kullberg 
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Mfg. Co. V. Smith, 218 N.W. 99, 
173 Minn. 604, afflrming 216 N.W. 
249, 173 Minn. 504—Merchants' 

Nat. Bank of Detrolt v. Bryngel- 
son, 199 N.W. 906, 160 Minn. 206. 

Mo.—^In re Kenage’s Bstate, App., 
3 S.W.2d 1041—First Nat. Bank & 
Trust Co. V. Limpp, 288 S.W. 957, 
221 Mo.App. 951—^People’s Bank of 
Ava V. Rankln, 282 S.W. 91, 220 
Mo.App. 205—^Earle v. Woodniflf, 
App., 274 S.W. 107. 

N.J.—^Realty & Security Co. v. Wal- 
den, 191 A. 777, 118 N.J.Law 162— 
Church V. National Newark & Bs- 
sex Banking Co., 116 A. 620, 97 N. 
J.Law 237, 22 A.L.H. 524—^Delman 
V. Cohen, 186 A. 683, 14 N.J.Misc. 
684. 

N.Y.—Bemstein v. Krltzer, 171 N.E. 
690, 263 N.Y. 410, afflrming 234 
N.Y.S. 748, 226 App.Div. 866—Un¬ 
ion Trust Co. of Rochester v. May- 
er, 270 N.Y.S. 356, 160 Mlsc. 376, 
affirmed and reversed on other 
grrounds 273 N.Y.S. 438, 242 App. 
Div. 671, and affirmed 285 N.Y.S. 
1046, 246 App.Div. 685—Golden v. 
Klely, 26 N.Y.S.2d 777. 

N.D.—^Baird v. Keitzman, 233 N.W. 
906, 60 N.D. 317. 

Or.—^U. S. Rubber Co. v. Klmsey, 26 
P.2d 565, 667, 146 Or. 73, quoting 
Corpus Jiuls—Trites v. Abbott, 
267 P. 620, 126 Or. 362. 

Pa.—^Plunkett v. Roehm, 12 Pa.Su- 
per. 83. 

S.C.—Bethea v. Floyd, 181 S.B. 721, 
177 S.C. 621, certiorari denied Al- 
len V. Bethea, 66 S.Ct. 143, 296 
U.S. 622, 80 L.Ed. 442—C. G. Gun- 
ter, Inc. v. Hlndman, 179 S.B. 494, 
176 S.C. 436. 

S.D.—^First Nat. Bank v. Johnson, 
221 N.W. 260, 63 S.D. 637. 

Tex.—Lawther Graln Co. v. Wlnnl- 
ford, Com.App., 249 S.W. 196, 200, 
cltmg Coxpns JUris, and reverslng 
Winnlford v. Lawther Grain Co., 
Civ.App., 232 S.W. 863. 

Va.—Crafts v. Broadway Nat. Bank 
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suant to a verbal agreement for the payment of a 
sum of money on a certam contingency, for the 
condition must be held to have been waived by, or 
merged in, the unconditional note.^5 However, both 
under the provisions of the Negotiable Instruments 
Law, or similar statutes, to that effect, and at com- 
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mon law, it may be shown, as between the parties 
or persons other than holders in due course, that 
the delivery was conditional or for a special pur- 
pose only and that the instrument never in fact 
came into force as a binding obligation,^® or that 


of Richmond, 128 S.B. 364, 142 Va. 
702. 

22 C.J. P 1152 note 7. 

Condition to negotiable instrument 
as defense in action thereon see 
tltle Bilis and Notes §§ 487, 488. 
Howereri it has been broadly stat- 
ed that parol evidence is competent 
to establlsh stipulations and condi- 
tlons affecting the rights of the Im¬ 
mediate parties to a written Indorse- 
ment or transfer of a negotiable In¬ 
strument.—Sanford Real Estate, 

Loan & Insurance Co. v. Gavin, 120 
S.B. 820, 187 N.C. 14. 

Even as against payee 
m.^Handley v. Drum, 237 Ill.App. 
687. 

Fasrmexit from speclflc ftuid 

(1) Generally, parol evidence is 
not admissible to show that payment 
of note was to be made out of a 
specific fund, that being a “condi¬ 
tion subseauent.”—^Hoover v. Hoov- 
er, lowa, 291 N.W. 154. 

(2) Evidence that bili or note is 
payable from speciflc fund see su¬ 
pra § 895. 

BednctioiL of note 
Evidence that at the time defend¬ 
ant executed a note payee’s agent 
stated that a reduction of the note 
would be made was inadmlsslble, 
unless fraud was pleaded.—Virgmia- 
Carollna Chemical Co. v. Cooley, 200 
N.Y.S. 393, 206 App.Div. 67. 

FartlcxOax condltlons held Inadmls- 
sible 

(1) That signor of note should not 
be liable thereon except in case of 
Principal maker'a death, 

lowa.—Pairlcy v. I'’’alcon, 214 N.W. 
538, 204 lowa 290. 

Tex.—^Wise v. Boyd, Civ.App., 267 
S.W. 643, revorsed on other 
grounds Klng v. Wise, Com,App., 
282 S.W. 670. 

(2) That maker shall not be re- 
quired to pay it until such time as 
should be convenient for hlm.— 
Deerfield State Bank v. Coerber, 216 
P. 285, 113 Kan. 498. 

(3) That indorser should not be 
liable unless certain other persons 
signed. 

Ga.—Bank of Tallapoosa v, Patter- 
son, 145 S.E. 97, 38 Ga.App. 644. 
Ky.—Tross v. Bllls' Ex'x, 224 S.W. 
660, 189 Ky. 115. 

(4) That note given for broker^s 
commlsslon should not be paid until 
purchaser paid for the land. 

Ga»—Bradley v. Dozicr Land Co., 113 
S.B. 819, 29 Ga.App. 78. 


Tex.—^Helmke v, Prasifka, Civ.App., 
17 S.W.2d 463, error refused. 

(5) That note was not to be paid 
until after accounting, and that It 
was to be paid wholly or partly in 
credits.—Chalk v. Daggett, Tex.Com. 
App., 267 S.W. 228, modlfylng, Civ. 
App., 204 S.W. 1067. 

(6) That makers were not bound 
to pay note If they returned auto- 
moblle.—Bucca v. Dobos, 40 S.W.2d 
376, 239 Ky. 777. 

(7) That note should be credited 
with whatever was reasonable 
amount due makers for Services ren- 
dered to payee.—^Brown v. Hom, 122 
S.B. 710, 32 Ga.App. 96. 

(8) That if price of particular 
make of automobile decllned seller 
would credit buyer with difference. 
—^Asbill Motor Co. v. Chaplin, 112 
S.B. 921, 120 S.C. 211. 

45. Ind.—Grantham v. Hoglen, 125 
N.E. 461, 72 Ind.App. 24. 

Or.—United States Rubber Co. v. 
Kimsey, 26 P.2d 566, 667, 146 Or. 
73, Quoting CoxpTis 
22 C.J. p 1163 note 8. 

46. Ala.—^Pointer v. Parmers’ Per- 
tlllzer Co., 160 So. 262, 230 Ala. 87 
—Knox V. Rivers Bros., 96 So. 241, 
OAQ aia 

Ariz.—Boyle v. Webb, 94 P.2d 642, 54 
Ariz. 188—Taylor v. Deese, 14 S.W. 
2d 265, 179 Ark. 39. 

Cal.—Harper v. Prench, 84 P.2d 216, 
29 Cal. App. 2 d 214—^Peterson v. 
Matchlnske, 291 P. 248, 108 Cal. 
App. 7—Silva V. Gordo, 224 P. 767, 
65 CaLApp. 486. 

Pia—Cockrell v. Taylor, 165 So. 887, 
122 Pia. 798, 106 A.L.R 1338— 
Pelkel V. Abernethy, 160 So. 631, 
112 Pia. 368. 

Qa.—Emplre Mortg. & Inv. Corpora¬ 
tion V. Donaldson, 12 S.E.2d 489, 
64 Ga.App. 197—^Murphy v. Drum 
& Bugle Corps, 186 SE. 444, 63 
GaApp. 448—South Georgia Trust 
Co. V. Crandall, 170 S.E. 333, 47 
GaApp. 328. 

Hawali.—Pacific Bank v. Gomes, 29 
Hawaii 763. 

Idaho.—^Pirst Nat. Bank v. Campbejl, 
230 P. 43, 3'9 Idaho 736—Taylor v. 
Pluharty, 208 P. 866, 36 Idaho 706. 
111. —Bconomy Puse & Mfg. Co. v. 
Standard Electric Mfg. Co., 194 N. 
E. 922, 359 111. 504, afiElrming 274 
111. App. 139—Bell V. McDonald, 139 
N.E. 613, 308 111. 329—^Paluszewski 
V. Tomezak, 273 111. App. 246—^Pro- 
nek V. Wroblewski, 266 111. App. 629 
— Schmidt V. Schmidt, 253 111. App. 
614—^Ehlert v. Cleminson, 253 111. 
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App. 346—Handley v, Drum, 237 
111.App. 687. 

Ind.—National City Bank v. Kirk, 134 
N.E. 772, 86 Ind.App. 120. 
lowa—Hoover v. Hoover, 291 N.W. 
154_Walker v. Todd, 280 N.W. 612, 
225 lowa 276—^Versteeg v. Hoeven, 
239 N.W. 709, 214 lowa 92—Town- 
send V. Athelstan Bank, 287 N.W. 
866, 212 lowa 1078—^Andrew v. 

Hanson, 222 N.W. 10, 206 lowa 
1268—Kllne v. Reeder, 212 N.W. 
693, 203 lowa 396—Thompson v. 
Finch, 196 N.W. 744, 196 lowa 1013 
—Securlty Sav. Bank v. Ham- 
bright, 193 N.W. 676, 195 lowa 
1147—City Nat. Bank of Auburn, 
Ind., V. Mason, 186 N.W. 30, 192 
lowa 1048—Mason v. Cater, 182 N. 
W. 179, 192 lowa 143—Herron v. 
Brinton, 175 N.W. 831, 188 lowa 
60. 

Ky.—^Barret v. Clarke, 9 S.W.2d 
1091, 226 Ky. 109. 

Me.—Kuhn v. Simmons, 139 A. 474, 
126 Me. 434. 

Mass.—Zlelmann v. Copelof, 122 N.E. 
662, 233 Mass. 393. 

Mich.—Malone v. Kugel, 276 N.W. 
169, 281 Mich, 361—MacCrone v. 
Bckert, 267 N.W. 766, 276 Mich. 
683—Taylor v. Rugenstein, 222 N. 
W. 107, 246 Mich. 162. 

Minn.—Drovers’ Cattle, Loan & In- 
vestment Co. v. McGraw, 184 N.W. 
366, 150 Minn. 60—^Wade v. Nation¬ 
al Bank of Commerce, 174 N.W. 
889, 144 Minn. 187. 

Mo.—J. B. Coit Co. V. Gregor, 44 S. 
W.2d 2, 328 Mo. 1216, reverslng, 
App., 11 S.W.2d 1098—Mutual Life 
of Illinois V. McKlnnis, App., 15 
S.W.2d 936—Bank of Hollister v. 
0'Brien, 290 S.W. 1009, 220 Mo. 
App. 1276—Earle v. WoodruJOf, 
App., 274 S.W. 107^—Slupsky v. 
Starr, App., 223 S.W. 816. 

Mont.—Baroch v. Greater Montana 
Oil Co., 226 P. 800, 70 Mont. 93. 
Neb.—Luikart v. Braasch, 266 N.W. 
13, 130 Neb. 361—Witte v. Broz, 
197 N.W. 121, 111 Neb. 76. 

N.J.—De Candia v. Weisman, 160 A. 

414, 106 N.J.Law 466. 

N.M.—Roehl v. Anderson, 249 P. 1010, 
31 N.M. 616. 

N.T.—Mount Vernon Trust Co. v. 
BergolE, 286 N.Y.S. 417, 247 App. 
Div. 737, reversed on other grounds 
6 N.B.2d 196, 272 N.T. 192—Salt 
Springs Nat. Bank of Syracuse v. 
Hitchcock, 263 N.Y.S. 66, 288 App. 
Div. 160, reverslng 269 N.Y.S. 24, 
144 Misc. 647—^Kelly v. Eggers, 
266 N.Y.S. 93, 236 App.Div. 53— 
Hoagland, Alium & Co. v. Allan- 
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Xorman Holdin^r Corporation, 25'' 
N.T.S, 291, 228 APP.D1V. 133—Un¬ 
ion Trust Co. of Rochester v. Ma> - 
er, 270 X.T.S. 355, 150 Misc. 375, 
afflrmed and reversed on other 
ffrounds 273 X.T.S. 438, 242 App. 
Div, 671, and afflrmed 2S5 X.Y.S. 
1046, 246 App.Dlv. 6S5—Lafayetti;^ 
Xat. Bank of Buffalo v. Eberly, 
199 X.T.S. 787, l2l Misc. 3. 

X.C.—Galloway v. Thrash, 176 S.R 
303, 207 X.C. 165—Acme Mfgr. Co. 
V. McPhail, 106 S.E. 672, I8l X. 
C. 205. 

X.D.—^First Xat. Bank v. Miller, 179 
K.W. 997, 46 X.D. 551. 

Ohio.—Mitzel Co. v. Shields, 172 X. 

B, 621, 35 Ohio App. 614. 

Okl.—Hogue V. McClain County Xat. 
Bank, 47 P.2d 575, 173 Okl. 122 
—Harlow Pub. Co. v. Walden, 32 
P.2d 278, 168 Okl. 163—Lawrence 
V. Perlstein, 226 P. 63, 102 Okl. 
58. 

Or.—United States Rubber Co. v. 
Kimsey, 26 P.2d 565, 567, 145 Or. 
73, quotingr Corpus JTiuls—Bank of 
Freewater v. Hyett, 1 P.2d 1113, 
137 Or. 193—First Xat. Bank v. 
Conroy, 272 P. 271, 127 Or. 302— 
Vincent v. Russell. 201 P. 433, 101 
Or. 672. 20 A.L..R, 417. 

Pa.—Hotaling v. Flsher, 79 Pa.Su' 
per, 103. 

—Lopato V. Hayman, 111 A. 529, 
43 R.I, 271. 

S.C.—Alexander v. Kerhulas, 149 S.B. 
12, 151 S C. 354. 

S.D.—First Nat. Bank v. Johnson, 
221 X.W. 260, 53 S.B. 637—Daco-1 
tah Paeklnff Co. v. Bertelson, 217 
X.W. 393, 62 S,D. 324. 

Tex,—McAdams v, Panhandle Mut, i 
Hail Ass'n, Clv.App., 44 S.W.2d 
1005—Shaw V. Avant, Clv.App., 23 
S.W.2d 447, error refused—Helmke 
V. Prasifka, Civ.App„ 17 S.W.2d 
463, error refused—Roddy v. Clti- 
zens' State Bank of Copeville, Civ. 
App., 11 S.W.2d 652—Morris v. Lo- 
gan. Clv.App., 273 S.W. 1019—Mln- 
chew V. Morris, CIv.App., 241 S,W. 
215—Waters v. Byera Bros, & Co., 
Clv.App., 233 S.W. 572. 

Utah.—Central Bank of Blngham v. 
Stephens, 199 P. 1018, 1022, 58 
Utah 358, Quotlngr Corpus Jtirls. 

Va.—Meadows v. McClaugherty, 187 
S.E. 475, 167 Va. 41—Harrts v. 
Sanford, 138 S.E. 465, 148 Va. 181, 

54 A.L 1 .R. 699—Coal River Col- 
lieries v. Eureka Coal & Wood Co., 
132 S.E. 337. 144 Va. 263, 46 A.L. 

R. 485—Conway v. Anaerican Nat. 
Bank of Danvllle, 131 S.E. 803, 146 
Va. 357—Continental Trust Co. v. 
Witt, 124 S.E. 266, 139 Va. 468— 
Robertson v. Virginia Nat. Bank, 
115 S.E. 536, 135 Va. 166—Rellance 
Life Ins. Co. v. Gulley*s Adm*x, 
114 S.R 551, 134 Va. 468. 

Wash.—McGregor v. First Fanners'- 
Merchants* Bank & Trust Co., 40 P. 

2d 144, 180 Wash. 440—^Flrst Meth- 
odlst Bplacopal Church v. Soden, 


229 P. 534. 131 Wash. 228—Dick- 
son v. Protzman, 212 P. 249, 123 
Wash. 247. 

W.Va.—Huntington Finance Co. v. 
Young, 143 S.R 102, 105 W.Va. 
405. 

Wis.—Maxcy v. Peavey, 187 X.W. 

1020, 177 Wls. 140. 

22 C.J. p 1153 note 9. 

"As between the maker and payee 
thereof. or as between the maker 
and one holding with notice of the 
conditions under which it was ex- 
ecuted ... [a note] is subject 
to the rules appllcable to ordinary 
written contracts.”—Blalne v. Dar- 
win, 295 P. 131, 133. 160 Wash. 327. 

I Conditional dellvery of negotiable 
Instruments generally see Bilis 
and Xotes §79. 

Constructlon of statuta 
Statutory pro Vision that "delivery 
may be shown to have been condi¬ 
tional, or for a special purpose only, 
and not for the purpose of transfer- 
rmg the property in the instrument” 
means that parol evidence Is admis- 
sible as to condltions that will de- 
feat the passage of the beneflcial in- 
terest in the instrument, and not 
condltions which merely restrict the 
source of payment.—McArthur v. 
Johnson, 15 P.2d 151, 162, 216 Cal. 
580. 

Conditloiis pracedent 
"Conditional delivery refers to con¬ 
dltions precedent and not to condi- 
tions subsequent,"—Santa Ana Sugar 
Co. v. Smith, 2 P.2d 866, 867, 116 
Cal.App. 422. 

Beaawal nota is within nile stated 
in text,—Smith v. Dotterweich, 93 
X.B. 985, 200 N.T. 299, 33 L.R.A.,X. 
S., 892—Salt Springs Nat. Bank of 
Sjrracuse v. Hitchcock, 263 N.Y.S, 
55, 238 App.Div. 150, reversing 259 
N.Y.S. 24. 144 Misc. 647—Title Guar- 
antee & Trust Co. v. Pam, 182 N.Y. 

S. 824, 192 App.Div. 268, afflrmlng 
155 N.Y.S. 333, which is afflrmed 134 
X.E. 525, 232 N.Y. 441, reargument 
denied 136 N.R 904, 233 N.Y. 530. 

Partloular oonditioiis 

(1) That signed negotiable instru¬ 
ment should not be complete untll 
signature of certain other persons 
were secured. 

Ark,—^Halliburton v. Cannon, 264 S. 
W. 687, 160 Ark. 428. 

Ga.—Bray v. Comer Mercantlle Co., 
124 S.B. 817, 32 Ga.App. 746. 

Kan.—PeopIe’s State Bank of Hois- 
Ington V. Hoislngton Co-op. Mer¬ 
cantlle Mfg. Aas'n, 234 P. 71, 118 
Kan. 61. 

Or.—^American Nat Bank v. Kerley 
220 P. 116, 109 Or. 155, 32 A.L.r! 
262. 

S.D.—Klundt V. Sande, 223 X.W. 338 
64 S.D. 421. 

Tenn.—Waggoner v. Dorris, 68 S.W 
2d 142,17 Tenn.App. 420. 
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Tex.—Kimball-Krough Pump Co. v 
Judd, Civ^App., 88 S.W.2d 679. 

Va.—^Nottingham v. Farmers & Mer- 
chants Trust Bank, 196 S.E. 634, 
170 Va. 291. 

(2) That sale be consummated be- 
fore note for broker’s commissiou 
became blnding. 

S.D.—Ricords v. Mead, 18-9 X.W. 703, 
45 S.D. 617. 

Tex.—State Bank of Orange Grove 

V. Williams, Clv.App., 277 S.W. 773, 
reversing 262 S.W. 222. 

(3) That notes should not hecome 
effective until delivery of deed se- 
curing said note. 

Mo.—Bunch v. Phillips, App., 79 S. 

W. 2d 785. 

Tex.—Thomason v. Lee, Clv.App., 4 

S.W.2d 167, error refused. 

Paztionlar puzposeB hfild withliL mle 

(1) Parol evidence of agreement 
that note would be destroyed or re- 
tumed if plaintiff was unable to get 
judgment on other claims Is admls- 
sible to Show delivery for special 
purpose.—^Rector v. Evans, Tex.Com. 
App., 6 S.W.2d 106, modifying, Civ. 
App., 288 S.W. 826, which reversed 
278 S.W. 924. 

(2) Parol evidence is admissible 
to Show that a note indorsed by 
plaintiff and dellvered to defendant 
was dellvered for collectlon only.— 
Weidenfeld v. Pacific Improvernent 
Co., D.C.N.Y., 267 F. 699. 

(3) Testimony that wlfe of mak¬ 
er of note sigmed on representation 
of payee that she would not be per- 
sonally liable, but would merely 
waive her homestead right, does not 
tend to vary Its terms.—City Nat. 
Bank of Huron v. Dwyer, 200 X.W. 
109, 47 S.D. 667. 

(4) Evidence of parol agreement 
that subcontractors' note was deliv- 
ered to road contractor for holding 
until englneer's estlmates disclosed 
whether subcontractors were indebt- 
ed to contractor, or vice versa, in or- 
der to obtain release of subcontrac¬ 
tors' teams and equipment, is ad¬ 
missible.—^Davis V. Jarnigan, Tex. 
Clv.App., 59 S.W.2d 281, error dis- 
missed. 

Conditional obllgatlon or conditional 

delivery 

As respects admlssibility of pa¬ 
rol evidence, contemporaneous oral 
agreement that note should be pald 
in Services conatituted "conditional 
obligatlon" rather than "conditional 
delivery,” since agreement affected 
method by which note was to be paid 
and not manner in which it was to 
be dellvered, "conditional delivery” 
belng delivery which by agreement 
between parties is to take effect only 
on happening of future contlngency. 

—Phillips V. Gillaspie, 171 So. 667, 
186 La. 46, aJfflrmlng, App., 167 So! 
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an indorsement never became efifective.47 xhis is 
especially so if the event or conting-ency affects the 

consideration of the instrumentis 

In order that parol evidence of a conditional de- 
livery of a negotiable instrument be admissible, the 
condition must be a legal conditioni9 and it must 
not be inconsistent with, or contradictory of, the 
express terms of the instrumenti^ Moreover, the 
agreement establishing the condition must have been 
entered into prior to, or contemporaneously with, 
the delivery of the note and a conditional deliv- 
ery cannot be established by an oral agreement sub- 
sequent to the delivery of the notei^ 

Acceptancc. The general rule is that if an ac- 
ceptance is absolute- on its face, a contemporane- 
ous condition cannot be shown by parol, ss while, 
if a condition is expressed, no other condition can 
be showni^ Howevcr, parol evidence has been 
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held admissible to establish a condkion precedent to 

liability on a trade acceptancei® 

Reference to condition. Where a negotiable in¬ 
strument makes an ambig^ous reference to a condi¬ 
tion of payment, parol evidence is admissible to es¬ 
tablish the condition.®S 

A written agreement contemporaneous with a 
note, the effect of which is to prescribe a contingen- 
cy until the happening of which no action can be 
maintained, is admissible.®*^ 

§ 938. — Bilis of Sale and Contracts of 
Sale 

While parol evidence Is not admissible to annex oral 
conditions to a bili of sale or contract of sale, It Is ad¬ 
missible to Show that the delivery of suoh Instrument was 
conditional. 

Parol evidence is not admissible to annex to a 
bili of sale®* or a contract of sale®* any condition 


EVIDENCE 


47. N.T.—Salt Springs Nat. Bank of 
Syracuse v. Hitchcock, 263 N.Y.S. 
65, 238 App.Div. 150, reversing 259 
N.Y.S. 24, 144 Misc. 547. 

N*.C.—Sanders v. Boykin, 134 S.E. 

643, 192 N.C. 262. 

Other liLdorsers re^nixed 
It may be shown by parol evidence 
that indorsement was not to be ef¬ 
fective until certain other Indorse- 
ments were obtained. 

Ga—Murphy v. Drum & Bugle Corps, 
186 S.B. 444, 63 Ga.App. 448. 

Minn.—Towle-Jamleson Inv. Co. v. 
Brannan, 206 N.W. 699, 166 Minn. 
82. 

N.C.—JeflCerson Standard Life Ins. 
Co. V. Morehead, 183 S.E, 606, 209 
N.C. 174. 

48. Ala.—^Phillips v. Matthews, 88 

So. 641, 206 Ala. 480. 

Or.—^Vincent v. Russell, 201 P. 433, 
101 Or. 672, 20 A.L.R. 417. 
rallTire of consideration as prereqni- 
site 

It has been held that where con¬ 
sideration for note had falled, evi¬ 
dence is admissible to show condi¬ 
tional delivery and that condition 
had failed, but that where note is 
supported by consideration, maker 
cannot be permitted to say that 
there was an understandinj? that de¬ 
livery was conditional.—Tegrtmeyer 
v. Nordlund, 259 Ill.App. 247. 

48. Vt.—^West Rutland Trust Co. v. 
Houston, 168 A. 69, 104 Vt. 204, 80 
A.L.R. 664. 

sa Cal.—Santa Ana 'Sugar Co. v. 
Smith. 2 P.2d 866, 116 Cal.App. 
422. 

Mass.—^Liberty Trust Co. v. Price, 
156 N.B. 749, 269 Mass. 696. 

N.Y.—Jefferson County Nat. Bank v. 
Dusckas, 2 N.Y.S.2d 336, 166 Misc. 
720. 


Pa.—Collins V. Horn, 188 A. 87, 124 
Pa.Super. 115. 

S.C.—Jackson v. Carter, 121 S.E. 559, 

128 S.C. 79. 

Trnder Negotiable IhstniiuentB Xaw 

The provision of Negotiable In¬ 
struments Law authorizing proof 
that a note was delivered for spe- 
ciai purposes only, when construed 
with the following clause that it was 
not for the purpose of transferrmg 
property in the instrument, does not 
permit proof of delivery under a 
collateral agreement contradicting 
the terms of the note.—^Waters v. 
Byers Bros. & Co., Tex.Civ.App., 233 
S.W. 672. 

Bemaiid note 

Agreement not to make demand 
for payment of note payable on de¬ 
mand until a contingency occurs is 
a void attempt to change the stipu¬ 
lat ed date of maturity.—Jackson v. 
Sample, 183 So. 646, 236 Ala. 486. 

51. Cal.—Bllington v. Pacific Coast 
Pulp & Paper Corporation, 28 P.2d 
404, 136 CaLApp. 703. 

Bowever, under Negotiable Instru¬ 
ments Act, it has been held proof of 
conditional delivery by parol agree¬ 
ment is admissible only when agree¬ 
ment is contemporaneous with deliv¬ 
ery, and not when agreement is prior 
to delivery.—^Hall v. Parmers' Bank 
of Severance, 2’20 P, 237, 74 Colo. 
166, 

52. Cal.—Bllington v. Pacific Coast 
Pulp & Paper Corporation, 28 P.2d 
•404, 185 CaLApp. 703—Santa Ana 
Sugar Co, v. Smith, 2 P.2d 866, 
116 Cal.App. 422. 

Tex.—Cook V. Barrier, Civ.App., 73 
S.W.2d 623. 

53. Conn.—J. B. Smith & Co. v. Say, 

129 A. 638, 102 Conn. 558. 

lowa.—State Bank v. Central Flour 
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& Peed Co., 288 N.W. 614, 227 lowa 
696. 

Mass.—^National Bank of Charlottes- 
ville V. Cambridge Salvage Supply 
Co., 169 N.E. 787, 270 Mass. 280. 
Okl.—Shaw V. Hutton, 183 P. 477, 
76 Okl. 256. 

22 C.J. p 1164 note 11. 

54. Conn.—J. B. Smith & Co. v. W. 

M. Hurlburt Co., 106 A. 319, 93 
Conn. 391. 

22 C.J. p 1164 note 12. 

55^ N.Y.—Slegel v. Schwarzschild, 
189 N.Y.S. 556, 197 App.Div. 761. 
56. Kan.—Parmers' State Bank of 
Cuba v. Blazek, 222 P. 748, 116 
Kan. 178. 

57- Colo.—Munro v. King, 3 Colo, 
238. 

Wis.—^Elmore v. Hoftman, 6 Wis. 68. 

58. Vt.—^Dlxon V. Blondin, 5 A. 614, 
68 Vt. 689. 

22 C.J. p 1164 note 14, 

59- U.S.—West Tennessee-Grain Co. 
V. J. C. ShafCer & Co., C.C.A,Tenn., 
299 P. 197—^Peerless Coal Co. v. 
StefCey & Pindley, C.C.A,Md., 297 
P. 829. 

Ark.—^Pair Store No. 32 v. Hadley 
Milling Co., 229 S.W. 727, 148 Ark. 
209. 

Ga.—^Parks v. Washington & L. R. 
Co., 133 S.B. 634, 36 Ga.App. 636— 
McNair v. Manget, 130 S.B. 698, 
34 Ga.App. 638. 

La.—Washburn Crosby Co. v. Ricco- 
bono, 111 So. 66, 162 La. 698—Reed 
& Brown v. Morning Treat Coffee 
Co., App., 164 So. 449. 

Minn.—Peterson v. Johnson Nut Co., 
297 N.W. 178—Little v. Dyer, 233 

N. W. 7, 181 Minn. 487—Walchak v. 
U. S. Installment Realty Co., 188 
N.W. 319, 152 Minn. 6B0. 

Mo.—Sculhn Steel Co. v. Mlssissippl 
Valley Iron Co., 278 S.W. 96, 808 
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other than and different from conditions, if any, re- 
cited therein. However, it may be shown that a 
writtcn order for goods was delivered with the con- 
dition that it shouid become operative only on the 


happening of a certain contiiigency, or the perform- 
ance of a condition,®® or that a bili of sale,®l or 
contract of sale,®^ was executed or delivered on 
condition that it shouid not become effective until 


Mo. 453—Marshall Hali Grain Co. 
V. P. H. Boyce Mercantile Co., 211 
S.W. 725, 203 Mo.App. 220. 

JC.J.—Rockaway v. Hirsch, 142 A. 37, 
6 X.J.Misc. 413—Sanders v. Fried, 
138 A. 701, 5 N.J.Misc. 334—Saf- 
fran v. Grillo, 133 A. 772, 4 X.J. 
Misc. 61S. 

Tex.—Swlft V. Hoach, Civ.App., 266 
S.W. S46. 

Va.—Hopkins v. Le Cato, 128 S.B. 65, 
142 Va. 763. 

Wis.—Edward T. Kelly Co. v, Von 
Zakobiel. 171 N.W. 75, 168 Wig. 
679. 

22 C.J. p 1154 notes 15, 16. 

Oonditloii of dellvBty of pzoporty 
Parol evidence is not admissible 
to Show that a condition waa at- 
tached to the deli\*ery of the prop- 
erty which was the subject of the 
contract.—^Plumley v. Tellow Mfg. 
Acceptance Corporation, 6 P.2d 830, 
153 Okl. 302. 

Oontracts to sell or convey realty 
<1) Contracts to sell or convey 
realty are withiu the rule. 

Colo.—Morgan v. W. A. Howard Re¬ 
alty Co., 191 P. 114, 68 Colo. 414. 
III.—Flrebaugh v, Wittenberg, 227 
IlLApp. 77, reversed on other 
grounds 141 X.E. 379, 309 111. 536. 
Minn.—Skelton v. Grimm, 196 N.W. 
139, 156 Minn. 419. 

N.J.—^Elwood V. Smith, 139 A. 900, 
104 N.J.Law 248, alfirmed 143 A 
916, 105 N.J.Law 236—Cohen v. 
Cohn, 140 A. 319, 102 N.J.Bq. 246, 
reversmg Cohen v. Cohen, 138 A 
693, 101 N.J.EQ. 401. 

N.T.—Mercantile Paper Products Co. 

V. 1491 Thlrd Ave. Realty Corpo¬ 
ration, 246 N.T.S. 219, 230 App. 
Div. 436, afflrmed 175 N.E. 349, 
255 N.T. 640. 

(2) Parol evidence of announce- 
ment prior to auction sale of mu- 
nicipal land that sale was subject 
to conflrmation was held inadmissi- 
ble, where resolution, notice, and 
conditions constltuted written con¬ 
tract.—Buckley v. Jersey City, 148 
A 630, 105 N.J.Eq. 470, afflrmed 161 
A 906, 107 N.J.Eq. 137. 

Parfeionlar oondltions 

(1) That cash payment under con¬ 
tract for sale was to be held in es- 
crow.—State v. Banking House of 
A Castetter, 224 N.W. 21, 118 Neb. 
231. 

(2) That, If automoblle owner se- 
cured better price from another deal- 
er, written sale contract was to be 
Ineffectlve.—^Prankel Chevrolet Co. v. 
Snyder, 174 N.E. 761, 37 Chio App. 
378. 

(3) That seller would. repurchase 


live stock sold and thelr offspring.— 
First Nat. Bank v. Pickert, 196 P. 
112, 51 CaLApp. 99. 

00. Idaho.—Continental Jewelry Co. 
V. Ingelstrom, 252 P. 186, 43 Ida¬ 
ho 337. 

22 C.J. p 1154 note 17. 

Appxoval of complete order by seller 
Where purchaser of sewlng ma- 
chines refused to sign an uncondi- 
tional order until a written agrree- 
ment was entered into by which the 
agent of the seller agreed to sell 
the machlnes for the purchaser on 
commission. and that unsold ma¬ 
chlnes could be returned to the sell¬ 
er, which agreement was attached to 
the order, whereupon the purchaser 
signed the order and agreement, but 
the agent detached the agreement to 
j sell for the purchaser before lor- 
wardlng the uncondltional order to 
the seller, parol evidence was admis¬ 
sible to Show that the purchaser was 
not to be bound by his signature 
of the uncondltional order, without 
the undertaking attached thereto be- 
ing approved by the seller.—Stand¬ 
ard Sewing Mach. Co. v. Rainwater, 
226 S.W. 326, 146 Ark. 81. 

61. Tex.—^Potta v. Burkett, Civ.App., 
278 S.W. 471. 

Sellvexy to thlxd pesson 
Where possession of property was 
transferred to vendee but bili of 
sale was placed in hands of thlrd 
person to be delivered to vendee up- 
on payment of purchase price, ven¬ 
dor could Show that bili of sale was 
never delivered and that parties did 
not intend title to pass until bili of 
sale was delivered.—Garcia v. Her- 
nandez, Tex.ClvApp., 226 S.W. 1099, 
dismissed for want of jurisdiction. 

62. Ark.—^Dodson v. Wade, 101 S.W. 

2d 182, 193 Ark. 534. 
lowa.—Carney v. Miller, 174 N.W. 
643, 187 lowa 927. 

Kan.-^Emerson-Brantingham Imple- 
ment Co. v. Burlingame Co-op. El¬ 
evator Co., 293 P. 496, 497, 131 
Kan. 731, citing Ooxpiig Juxls. 

Neb.—^Farmers' State Bank of Plym- 
outh V. Bank of Plymouth, 234 N. 
W. 626, 120 Neb. 663. 

N.T.—Thomaa Nelson & Sons Pub. 

Co. V. Bonner, 200 N.T.S. 341. 

N.C.—Jobbers' Overall Co. v. C. S. 
Hollister Co., 119 S.E. 1, 186 N.C. 
208. 

OIsI*—^Teager v. Jackson, 19 P.2d 970, 
162 Okl. 207. 

Pa.—Sheinman Brothers v. Hovland- 
Sardeson-McColm Co., '78 Pa.SuDer 
479. 

S.C.—^Alexander v. Kerhulas, 149 S 
E. 12, 161 S.C. 354., 
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Tex.—^American Sllcing Mach. Co. v. 

Vincent, Civ.App., 279 S.W. 317. 

22 C.J. p 1154 note 18. 

Contracts to sell or convey realty 

(1) Contracts to sell or convey re¬ 
alty are wlthin the rule. 

U.S.—^Liebllng v. Florida Realty Inv. 
Corporation, C.C.AFla., 24 P.2d 
688, affirming, D.C., 14 F.2d 234. 
D.C.—Robertson v. Ramsay, 298 F. 

667, 54 APP.B.C. 346. 

Kan.—^Mayse v. Grieves, 286 P. 630, 
130 Kan. 96. 

I Or.—Sunnyside Land & Investment 
Co. V. Campbell, 23 P.2d 323, 143 
Or. 668. 

Utah.—Utah-Idaho Sugar Co. v. 
State Tax Commission, 73 P.2d 974, 
93 Utah 406. 

(2) Proof that proposltion to 
transfer realty was condltloned on 
coOwners’ slgning is not violatlve of 
parol evidence rule.—Struck v. I>ral- 
le, 20 S.W.2d 88, 230 Ky. 393. 

(3) Parol testimony establishing 
oral agreement that written contract 
for purchase of realty was condi- 
tloned on vendor's delivering posses¬ 
sion before designated date Is admis¬ 
sible.—Teager v. Jackson, 19 P.2d 
970, 162 Okl. 207. 

Btilvery In esczow 
One slgning an agrreement to pur¬ 
chase real estate was entitled to 
Show by parol, when sued for com- 
missions for the use of a broker, 
that the instrument was signed with 
the express understanding that it 
was to be held in escrow by the bro¬ 
ker, and not delivered to the owner 
until the purchaser had sold his 
place, and that such place had never 
been sold, and the Instrument h ^ d 
never been delivered.—^Parrell v. 
Bean, 106 S.E. 316, 26 Ga.App. 462. 

Bcoltal merging aOl agreements 
Evidence of oral condition prece- 
dent was admissible in action on 
written contract by seller, notwlth- 
standing written contract provlded 
that "this order covers all agree¬ 
ments and Is . . . not subject 

to cancellatlon except with our con- 
sent.”—Whlte Showers v. Flscher, 
270 N.W. 205, 278 Mich. 82. 

Condltlonal sales 

Parol evidence is admissible to 
Show that auto seized hy sherlff as 
defendanfs property had been only 
condltionally sold to him, and was 
at time stili owned by condltlonal 
seller.—^Ewell v. Giamanco, 139 So. 
616, 19 La.App. 672. 

Partlonlar oondltloim 

(1) That contract flrst be approved 
by certain persons. 

Miss.—^Plant Flour Mills Cp. v. San- 
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the happening of a future event. It has also been 
held permissible to show that a contract for the sale 
of corporate stock was conditioned on the purchas- 
er's ability to complete the purchase within the time 
mentioned.®® However, a conditional delivery may 
not be shown where the condition of delivery is in 
conflict with the express terms of the writing.®^ 

§ 939. - Bonds 

ParoI evidence is not admissible to show a condition 
which changes or defeats the operation of a bond, but 
Is admissible to show the failure of consistent condi¬ 
tione precedent, so that the bond never came into ex- 
Istence. 

The rule that parol or extrinsic evidence is not 
admissible to change or defeat the operation of a 
written instrument by showing a condition attached 
thereto and not appearing in the writing applies 
with full force to bonds.®® However, consistently 
with this rule, it may be shown by parol or extrin¬ 
sic evidence that the bond never became effective 
because of the failure of conditions precedent or of 


delivery therein,®® unless the conditions contradict 
the express terms of the bond.®*^ 

§ 940. — Deeds of Conveyance, Leases, 
and Mortgages 

Parol evidence Is Inadmissible to attach conditions 
to deeds, leases, or mortgages, While such evidence is 
admissible to show that a lease was conditionally deliv- 
ered, authoritles differ as to whether such a showing may 
be made with respect to a deed. 

Since a deed of conveyance may be delivered to 
a third person to take effect on a condition to be 
subsequently performed, see Escrows § 7, such a 
delivery may be shown by parol evidence.®® On 
the other hand, since it is generally held that a deed 
cannot be delivered to the grantee or his agent in 
escrow, see Escrows § 7, or on condition, see Deeds 
§ 48, and that a deed so delivered becomes effective 
at once according to its terms, it has been held that 
parol evidence is not admissible to show that a deed 
which has been executed and delivered is subject to 
any conditions whatever which do not appear in the 
writing itself.®® Not ali authorities are in agree- 


ders & Eliis, 157 So. 713, 172 Miss. 

539. 

N.T.—C. Alexopoulos Frdres, Inc., v. 

Nemours Trading: Corporation, 199 

N.Y.S. 74, 205 App.Div. 39. 
Waah-—Antill v. Neely, 260 P. 262, 

145 Wash, 341. 

(2) That property contracted for 
flrst be approved.—National Oash 
Reffister Co. v. Holt, 101 S.W.2d 441, 
193 Arh. 617. 

(3) That purchaser establish sat- 
isfactory flnancial condition.—^Web- 
er V. Hali Bros., 204 N.W. 163, 231 
Mich. 493. 

(4) That contract is to be sus- 
pended until aftor trial of machine. 
—Columbia Weigrhing- Mach. Co. v, 
Palace Drug Co., 299 S.W. 23, 176 
Ark. 334. 

(5) That written contract for sale 
of distillate was not to be effective 
until price had advanced.—Atlas Pe¬ 
troleum Co. v. Cocklln, C.C.A.Iowa, 
69 P.2d 671. 

(6) That there was to be no deal 
If within limited time defendant 
should conclude not to go through 
with trade.—Minar Rodelius Co. v. 
Lysen, 277 N.W. 623, 202 Minn. 149. 

(7) That contract to purchase pi- 
ano was not to be effective until pur¬ 
chaser made down paymcnt.—Bult- 
man v. Frankart, 216 N.W. 432, 194 
Wis. 296. 

(8) That time of delivery be ex- 
tended.—^Northwestern Oonsol. Min¬ 
ing Co. v. Sloan, 232 IlLApp. 266. 

63, U.S.—Brady v. Kern, D.C.Pa., 

218 P. 862, afflrmed 222 F. 873, 

138 C.C.A, 299, certiorari denied 36 
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S.Ct. 164, 239 U.S. 643, 60 L.Ed. 
483. 

64. Pa.—Hili V. Smith, 76 Pa.Super. 
340. 

65. Mich.—Mason, etc., Co. v. Gage, 
78 N.W. 130, 110 Mich. 361. 

22 C.J. p 1154 note 20. 

66« Ala.—McConnon & Co. v. Klirby, 
100 So. 764, 211 Ala. 440. 

Va.—Rhodes v. Walton, 175 S.B. 866, 
176 S.B. 472, 163 Va. 360. 

22 C.J. p 1164 note 21. 

Conditioned on other slgnatoxles 
Testimony that bond was signed 
by surety on condition that others 
were to sign it, and that it was not 
to become operative until they did 
so, would not go to vary its contents, 
but to its existence. 

Ark,—^W. T. Rawleigh Co. v. Moore, 
66 S.W.2d 63, 186 Ark. 671. 
Utah.—State v. Foxley, 249 P. 126, 
68 Utah 41. 

Va.—^Nottingham v. Farmers & Mer- 
chants Trust Bank, 196 S.B. 634, 
170 Va. 291. 

67. Va.—Rhodes v. Walton, 175 S.B. 
866, 176 S.B. 472, 163 Va. 360— 
Whlte V. Commonwealth, 164 S.B. 
376, 168 Va. 749. 

68. Ark.—Mansfleld Lumber Co. v. 
Gravette, 6 S.W.2d 726, 177 Ark. 
31. 

Mich.—^Dikeman v. Arnold, 40 N.W. 
42, 71 Mich. 656. 

Miss.—Mlssissippi State Hlghway 
Commission v. Anderson, 184 So. 
450, 183 Miss. 458, overruling sug- 
gestlon of error 183 So. 498. 

Or.—^Norton v. Norton, 209 P. 1048, 
106 Or. 651—Foulkes v. Sengstack- 
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en, 158 P. 952, 163 P. 311, 83 Or. 
118. 

Promlse to snpport grantor 
In suit to cancel and recover pos- 
sesslon of deed to realty executed in 
favor of grantor's son and deposited 
in escrow with written instructlons 
that it should be delivered to son at 
grantor’s death and should not be 
withdrawn by grantor, evidence that 
conveyance was made in considera- 
tion of son’s promise to maintain 
grantor during remainder of her life- 
tlme was not Inadmissible as tending 
to vary and modify the terms of the 
written Instruction, but was evidence 
as to a separate agreement that if 
son failed to perform he would have 
no title in the property.—Teel v. 
Bank of Eureka, Cal.App., 110 P.2d 
78. 

66. Ala.—Hume v. Kirkwood, 113 
So. 613, 216 Ala. 534. 

Ariz.—Schornick v. Schornick, 220 P. 

397, 26 Ariz. 563, 31 A.L.R. 159. 
Md.—Buchwald v. Buchwald, 199 A. 
800, 176 Md. 116. 

N.T.—Herrmann v. Jorgenson, 189 
N.B. 449, 263 N.T. 348, reversing 

263 N.Y.S. 981, 239 App.Div. 817, 
reargument denied 191 N.B. 549, 

264 N.T. 629—Savage Realty Co. v. 
Lust, 196 N.Y.S. 296, 203 App.Div. 
65—Buszozak v. Wolo, 211 N.Y.S. 
557, 126 Misc. 646. 

Pa.—^Eaton v. New York Life Ins. 
Co. of New York, 172 A. 121, 316 
Pa. 68, 95 A.L.R. 462. 

22 C.J. p 1165 note 25. 

Effeot of this mle is simply that 
when one has made deed and de¬ 
livered it to grantee who thereby 
bocomes posseased of power to use 
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mcnt, however, and ft has also been held that evi- 
dencc tnay be reccived to show that, although a 
grantee was put in manual possession of the deed, it 
was not, in a legal sense, delivered to him, but was 
delivered on condition that it should not become a 
binding conveyance until the happening of a certain 
contingencyJ^ Thus, a purchaser may prove by 
parol that he did not accept a deed as perfonnance 
of the vendor^s contract to convey or only accepted 
it as such conditionally, for such evidence does not 
contradict the terms of the deed or tend to prove 
that it was not to be operative as a conveyance ac- 
cording to its terms.So, also, where the delivery 


of a deed by a vendor, and of the purchase-money 
notes and mortgage by the purchaser, w-ere contem- 
poraneous acts, parol evidence is admissible to show 
the condition on which the deed was accepted and 

the notes and mortgage executed.'^^ 

It is usually held that parol evidence is not ad¬ 
missible to prove that a lease^S or a mortgage^^ is 
subject to conditions not appearing in the instru- 
ment. However, it has been held permissible to 
show that delivery of a lease was conditional,76 or 
that the lease was subject to a condition preced- 
ent,*^® except where the condition is contradictory 
of the express terms of the lease,•'^7 and it may be 


it, grantor cannot overthrow title. 
thus created by any assertion that 
he dId not intend to do precisely 
what he did do when deed was deliv¬ 
ered.—Moore v. Wlnans, 48 N.T.S. 
287, 23 App.Div. 308, afflrmed 57 N. 
B. 1118, 160 N.Y. 703. 

Deed not con.talning’ emtlze eontzaot 

Where deed reservlng llfe estate 
in farni does not contaln entire con¬ 
tract resultlngr in conveyance. the f 
grantee may show by parol that he ' 
accepted title on condition that he 
should occupy farm for annual rent- 
al durlng grantor's lifetime, where 
latter had made previous oral prom- 
ise to give grantee a farm for Serv¬ 
ices which he subsequently per- 
formed.—LrUther v. Luther, 170 N.W. 
364, 103 Neb. 46. 

Zn Texas 

(1) Rule stated in tezt has been 
followed.—Mauritz v. Schwind, Civ. 
App., 101 S.W.2d 1086, error dls- 
missed—Stephens v. Carr, Civ.App., 
96 S.W.2d 316, error dlsmissed— 
Prldgen v. Fumish, Civ.App., 11 S. 
W.2d 844, afflrmed, Com.App., 23 S. 
■VV.2d 307—Gooper v. Hinman, Civ. 
App., 212 S.W. 972, reversed on oth- 
er grounds, Com.App., 235 S.W. 664. 

(2) However, It has also been held 
that nondelivery may be shown, and 
that an agreement that the deed 
should not be regarded as delivered 
until a certain condition is fulfllled 
may be shown.—Speer v. Dalrymple, 
Com.App., 222 S.W. 174, 176, revers- 
ing, Civ.App., 196 S.W. 91—Morris 
V- Logan, Clv«A.pp., 273 S.W. 1019— 
Silliman v. Oliver, Civ.App., 247 S. 
W. 903. 

(3) And the leading case stating 
the rule, Holt v. Gordon, 174 S.W. 
1097, 107 Tex. 137, is distinguished 
on the theory that "the holding in 
that case proceeded upon the fact 
that delivery had been completed 
between the parties."—Speer v. Dal- 
rymple, supra. 

(4) In any event, parol evidence 
Is Inadmissible to engraft condition 
subsequent on deed.—^Tripplehom v. 
I*add-Hannon Oil Corporation, Civ. 
App., 8 S.W.2d 217, error dlsmissed 


Ladd-Hannon Oil Corporation v ' 
Tripplehorn, 13 S.W.2d 666, 118 Tex. 
195—^Wayboum v. Spurlock, Civ.App., 
281 S.W. 587. 

70. Ark.—Inman v. Quirey, 194 S. 

W. 858, 128 Ark. 605. 

Mc.—^Poplin v. Brown, 206 S.W. 411, 
200 Mo.App. 255. 

X.C.—^Metropolitan Life Ins. Co. v. 

Dial, 183 S.E. 609, 209 N.C. 339. 
Tenn,—Barton v. Barton, 78 S.W.2d 
356, 18 Tenn.App. 409. 

W.Va.—Brown v. Cabell, 161 S.B. 438, 
111 W.Va. 186. 

AgTeement to convey 

Conditional delivery of agreement 
to convey may be shown by parol 
evidence.—Sugar v. Marinello, 260 
IlLApp. 85. 

Xn lowa 

(1) Rule stated in text has been 
followed.—Bousselot v. Bousselot, 
189 N.W. 947, 194 lowa 453. 

(2) But parol evidence is not ad¬ 
missible to show conditions to defeat 
legal effect of deed after delivery. 
—Burch V. Nicholson, 137 N.W. 1066, 
157 lowa 602. 

22 C,J. p 1156 note 26. 

71. Minn.—Slocum v. Bracy, 56 N. 
W. 826, 66 Minn. 249, 43 Am.S.R. 
499. 

7Z. lowa.—^McCormick v. Merritt, 
105 N.W. 428, 131 lowa 160. 

73. Ark.—Gray v. Jones, 79 S.W. 
2d 443, 190 Ark, 503. 

22 C.J. p 1155 note 31. 

Tecm of lease oondltional 
Bvidence of parol agr^eement that 
term of lease was conditional on 
outcome of pending action was in- 
competent.—^Bookstein v. Dragrunai- 
tis, 214 N.W. 219, 239 Mich, 65. 

74. N.C.—Thomas v. Carteret Coun- 
ty, 109 S.B. 384, 182 N.C. 374. 

22 C.J. p 1156 note 32. 

Conditions of fature adva(aoe8 
However, where mortgage is glven 
to secure future advances, but mort- 
gagee is not bound to make subse- 
quent advances, extrinsic evidence Is 
admissible to show conditions under 
which future credit was to be ex- 
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tended.—^Wardman v. Iseman, 99 Pa. 
Super. 551. 

Chattel xnortgagre 

N.Y.—^Llon Brewery of New York 
City V. Loughran, 229 N.Y.S. 216, 
223 App.Div. 623, reversing 226 
N.Y.S. 666, 131 Misc. 331. 

Ohio.—Starr Plano Co. v. Bdgar, 31 
Ohio Clr.Ct. 296. 

75. Mich.—Hagan v. Moch, 229 N. 
W. 629, 249 Mich. 611. 

22 C.J. p 1155 note 33. 

Walver of condition 
Parol evidence that a landlord 
promised to do work on demised 
premlses before a contract for in- 
creased rent was operative, and that 
unless it was done the lease should 
not become effective, is admissible to 
establish a conditional delivery of 
the contract, except where the ten- 
ant, by staying over after that time, 
waives the promise as a condition 
precedent.—^Well Pinanced Invest- 
ing Co. V. Binder, 181 N.Y.S. 737. 

76. Blan.—Schlotthauer v. Green- 
field, 206 P. 623, 110 Kan. 701. 

La.—^Mire v. Haas, App., 174 So. 374. 
Minn.—Stadelmann v. Boothroyd, 
212 N.W. 908, 170 Minn. 430. 

Mo.—^Pfeiffenberger v. Scott^s Clean- 
ing Co., App., 144 S.W.2d 183. 

N.Y.—^Prasca v. Metropolitan Life 
Ins. Co., 287 N.Y.S. 376, 248 App. 
Div. 688, afflrmed 4 N.B.2d 816, 
272 N.Y. 688. 

Wis.—^Munz V. Leuchtenberger, 192 
N.W. 476, 180 Wls. 66. 

Bepaim; authozlty of agent 

Parol testimony that lease would 
be ineffectlve unless landlord made 
repairs is not objectlonable as vary- 
Ing terms of lease, nor on ground 
that landlord's agent had no author- 
ity to make such agreement, since 
defendant did not seek to show 
agreement, but merely condition pre¬ 
cedent.—James v. Cortrlght, 126 So. 
631, 220 Ala. 578. 

77. N.Y.—City of New York v. 
Warner, 197 N.Y.S. 218, 119 Misc. 
687. 

Speotfled date of oonunenoement 

Where a written lease expressly 
provided that it should be effective 
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shown that a chattel mortgage was subject to a 
condition that it should be canceled in case the title 
to real property, also made liable for the debt, 
should prove to be as represented.'^8 

Oil and gas leases have been held to be subject 
to the same rules as deeds, with respect to parol 
evidence of conditions.^^ 

§ 941. - Subscriptions to Corporate Stock 

Whllc parol evidence Is not admisslble to show con- 
ditlons to a subscrlption to corporate stock, It may show 
that the subscrlption did not become a binding obllga- 
tlon untll the fulflllment of conditfons precedent. 

A subscription to the stock of a Corporation can- 
not be varied by parol or extrinsic evidence for the 
purpose of showing that it was made on conditions 
not appearing in the written instrument.^O How- 
ever, it may be shown that the subscription was 
made under such circumstances that it was not to 
become a binding obligation until a certain condi¬ 
tion was fulfillcd,8l and where the subscription 
books have been signed not by the alleged subscrib- 
er but by a pcrson whom he authorized to subscribe 
for him, the subscriber may show by parol evi¬ 
dence that he authorized the subscription only on 
certain conditions.82 So, where the subscription 
has been delivered in escrow it may be shown that 
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it was delivered to take effect only on certain con¬ 
ditions.®® 

§ 942. --Conditions on Which Delivery to 

Be Made 

Parol evidence Is admisslble to show that an instru- 
ment was not to be delivered untll conditions were per- 
formed. 

The rule that parol evidence is admissible to 
prove a conditional delivery of an instrument, or a 
condition precedent to its becoming effective, see 
§ 935 supra, applies a fortiori where the instrument 
was not to be delivered at ali until certain oral con¬ 
ditions should be performed, as where it was de- 
posited with a third person.®^ 

§ 943. — Time for Performance of Condi¬ 
tion 

Parol evidence Is not admissible to eniarge the time 
allowed for performance of a condition precedent. 

Parol evidence is not admissible to eniarge the 
time allowed for the performance of a condition 
precedent specified in a written instrument.®® 

§ 944. -Performance of Conditions 

Parol evidence is admissible to show whether or not 
a condition precedent has been fulfllled or waived. 
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and that rent should be due there- 
under from a fixod date, the rule 
that parol testlmony Js competent 
to prove the condition on which 
alone a written instrument shall be¬ 
come effective did not permit parol 
evidence of an agreement that the 
lease should not become effective 
until the removal of another occu¬ 
pant—City of New York v. Warner, 
supra. 

78. Mo.—Shantz v. Shriner, 160 S. 

W. 727. 167 Mo.App. 635. 

7». Tex.—Parker v. Sorell, Civ.App., 

230 S.W. 819. 

Bvldenoe held iaadxttlsslhle 

(1) After absoluto delivery of as- 
signment of oil leaso, parol evidence 
is inadmissible to show It was not 
to take effect till happening of fu¬ 
ture event not exprossed therein.— 
Tripplehorn v. Ladd-Hannon Oil 
Corporation, Civ.App., 8 S.W.2d 217, 
error dismissed Ladd-Hannon Oil 
Corporation v. Tripplehorn, 13 S.W. 
2d 666, 118 Tex. 196. 

(2) Parol evidence Is inadmissible 
to Show that an oil and gas lease 
complete on its face which recited 
payment of a cash conslderation was 
delivered to the grantee without 
payment with the understanding 
"that it should not become effective 
until payment.—Parker v. Sorell, 
Tex.Clv.App., 230 S.W. 819. 


Evidence held admisslble 

(1) Testlmony that oil lease was 
not to he effective until escrow 
agreement was signed and lease de- 
posited in escrow was not inadmis¬ 
sible as contradicting written con- 
tract, but admissible to show that no 
contract was made.—^Jordan v. Win- 
ooffki Sav. Bank, 58 S.W.2d 942, 187 
Ark. 212. 

(2) Parol evidence has been held 
admissible to show that lease was 
delivered to lessee on special condi¬ 
tion, and that delivery was never 
completed.—^Moore v. Wilson, Tex. 
Civ.App., 138 S.W.2d 1099, error re- 
fused. 

(3) Where at time of exeeution 
and delivery of oil and gas lease It 
was understood that lease had not 
been completely exeeuted, other sig¬ 
naturos being necessary, it was held 
that parol evidence to that effect 
could be introduced.—^Watson v. 
Cloud, Tex.Civ.App., 226 S.W. 807. 

80. Or.—»Myrtle Point Mill & Lum- 
ber Co. v. Clarke, 203 P. 688, 102 
Or. 633, 

22 C.J. p 1155 note 35. 

Effect of oral and secret conditions 
to subscriptions see Corporatione 
§ 319. 

81. Lia—Ricau v. Couvillion, 116 So. 
471, 165 La 235. 

Ohio.—^Martin v. Steinke, 164 N.H. 

47, 22 Ohio App. 146. 

22 C.J. p 1166 note 36. i 
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DependexLce on amomit subsczlbed 
Parol evidence is admissible to 
show that subscriptions were taken 
under agreement that they would 
not be effective untll specific amount 
of stock was subscribed.—Sharrar v. 
Wayne Sav. ABS’n, 224 N.W. 379, 246 
Mich. 225. 

82. 111.—Tonica & P. R. Co. v. Stein, 
21 111. 96. 

83- Kan.—Goutermont v. Bland, 162 
P. 270, 99 Kan. 431, 

22 C.J. p 1156 note 38. 

84. Ky.—Robb v. Sherrill-Russell 
Lumber Co., 241 S.W. 64, 194 Ky. 
835. 

Miss.—Mlssissippi State Highway 
Commlssion v. Anderson, 184 So. 
460, 183 Miss. 458, overrullng sug- 
gestion of error 183 So. 498. 

Ohio.—^Pierce v. Isabel, Ap,p., 36 N.E. 
2d 64. 

Or.—Norton v. Norton, 209 P. 1048, 
106 Or. 661. 

Tex.—Hoore v. Wilson, Civ.App., 138 
S.W.2d 1099, error refused—Garcia 
V. Hernandez, Civ.App., 226 S.W. 
1099, dismissed for want of jurls- 
dlction. 

22 C.J. p 1166 notes 39 [a], 40. 

85. S.C.—Ould V. Spartanburg Real- 
ty Co., 77 S.E. 866, 94 S.C. 184. 

Vt.—^Porter v. Stewart, 2 Alk. 417. 
Wash.—United Iron Works v. Wag- 
ner, 164 P. 460, 89 Wash. 293. 

22 C.jr. p 1166 note 42. 
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Parol evidence is admissible to show that a con¬ 
dit ion precedent to the liability of a party to a 
written instniment has been fulfilled,^® or, where 
the instrument is by its ternis to be void unless cer- 
tain conditions are complied with, to show noncom- 
pliance.^’^ 

So also a waiver of the condition precedent may 
be showTi by parol.^^ 

I 945. - Completeness o£ Writing 

The rule excludlng the showing of conditions by 
parol evidence is limited to instruments which on their 
face are complete. 

The mle excluding* parol evidence to show con¬ 
ditions annexed to the delivery of a deed or other 
written instrument applies only to instruments which 
on their face are complete and require nothing but 
delivery to make t* m effective,®® and not to in¬ 
struments which are insufficiently executed or show 
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on their face that they are not intended to take ef- 
fect.*® 

§ 946. Connection of Different Writings 

While thore is some authority to the contrary, parol 
evidence is admissible to connect tvwo Instruments, par- 
ticulariy where one appears to be incomplete or refers 
to the other. 

It has been asserted that parol evidence is not 
admissible to connect writings which are in them- 
selves distinet and complete and do not on their 
face show any connection but this rule is not 
of uniform operation, as there are cases in which 
such evidence has been considered admissible;®® 
and certainly such evidence must be admissible 
where there fe something on the face of one of the 
instruments to indicate that it does not in itself ev- 
'idence a complete transaction, or wkere it refers to 
some other writing or undertaking.®® 
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86. La.—Phillips v. Glllasple, App., 
167 So. 242, afflrmed 171 So. 667, 
186 La. 46. 

Tex.—Morgan v. Steinberg, Civ.App., 
23 S.W.2d 527. 

22 C.J. p 1156 note 43. 

«7. U.S.—Mankin v. Bartley, C.C.A. 
Vau. 277 P. 960. 

D.C.—^Robertson v. Ramsay, 298 F. 

557, 64 App.D.C. 346. 

Ga.—Crandall y, Shepard, 144 S.B. 
772, 166 Ga. 889. 

lowa.—In re Simplot's Bstate, 246 
N.W. 396, 216 lowa 678. 

N.T.—^Royal Indemnity Co. v. Pre- 
ferred Accident Ins. Co. of New 
York, 276 N.Y.S. 313, 243 App.Div. 
297, afflrmed 198 N.R 407, 268 N. 
Y. 566, reargument denied 200 N. 
R 62. 269 N.Y. 674. 

Tex.—^Morgan v. Steinberg, Civ.App., 
23 S.W.2d 627. 

Utah.—^Nuttal v. Bemtson, 30 P.2d 
738, 83 Utah 535. 

Wis.—Edward T. Kelly Co. v. Von 
Zakoblel, 171 N.W. 75, 168 Wis. 
679. 

Wyo.—^McClIntock v. Ayers, 253 P. 
658, 36 Wyo. 132, rehearing denied 
266 P. 365, 36 Wyo. 132. 

22 C.J. p 1156 note 44. 

Cosnpiomlse agTeeaxent 
Noncompliance with conditions of 
compromise or settlement agreement 
may be shown by parol.—^Meyer v. 
McKee, 19 IlLApp. 109. 

PnlflUmeut of oondltloii. harxad 
Parol evidence is admissible to 
Show that condition could not have 
been performed, as, for example, 
that contractor could not have se- 
cured arohitecfs approval where 
such approval was condition of con- 
tract.—^Young & Pratt v. Southwest 
Insulation & Packing Co., Tex.Civ. 
App., 94 S.W.2d 276, error dlsmissed. 
08. Mo.—^Bdwards y. Business 


Men's Acc. Ass*n of America, 221 
S.W. 422, 205 Mo.App. 102. 
Beason for mle 

Such parol proof does not consti¬ 
tute the varying or contradlcting of 
the terms of a written contract, 
slnce without the waiver there is no- 
contract.—^Edwards v. Business 
Men*s Acc. Ass*n of America, supra. 

89. N.Y.—^Rhinock v. Slmms, 236 N. 
Y.S. 143, 226 App.Div. 313, afflrmed 
171 N,R 800, 263 N.Y. 602. 

22 C.J. P 1156 note 45. 

90. N.Y,—^Rhlnock v. Simms, supreu 
22 C.J. p 1166 note 45. 

Writing not expressing entire agree¬ 
ment generally aee infra $ 1013. 
Better accompanying loaa 

Where letter accompanying loan 
of money embodied only part of 
transaction, parol evidence is ad¬ 
missible to Show rest of transaction 
and that certain conditions were 
a^greed on.—Whalen y. First Mortg. 
Co. of America, 239 N.Y.S. 446, 228 
App.Div. 304. 

91. Va.—^Texas Co. v. Northup, 163 
S.E. 659, 164 Va. 428. 

22 C.J. p 1167 note 46. 

BleotioiL peititioii. 

Under statute relative to petitlons 
for divlsion of school districts, it 
cannot be shown by parol evidence 
that a sheet of paper without head- 
ing of any kind or statutory affldavit 
is part of petitlon on separate sheet 
signed by minority of electors and 
bearing the requlred affldavit, or 
that a piat on a third sheet is that 
referred to in the petitlon.—^Boxley 
V. Mackaman, 191 N.W. 1017, 46 S. 
D. 241. 

In. Tenuesses 

(1) Rule stated In text prevalls.— 
State, for Use of Burrow, v. Cothron, 
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113 S.W.2d 81, 86, 21 Tenn.App. 519, 
citing Corpus Jaris. 

(2) However, rule does not apply 
to tnists or to agreements to exe- 
cute mutual wills.—State, for Use of 
Burrow, v. Cothron, 113 S.W.2d 81, 

21 Tenn.App. 519. 

92. Ark.—^Poulas v. Kumpures, 70 
S.W.2d 47, 189 Ark. 44. 

Cal.—Storm & Butts v. Llpscomb, 3 
P.2d 667, 117 Cal.App. 6—Orton v. 
Dabney, 255 P. 532, 82 Cal.App. 
281—^Peterson v. Wagner, 198 P. 
25, 62 Cal.App. 1. 

Conn.—Sweeney v. Sweeney, 11 A.2d 
806, 126 Conn. 391. 

Idaho.—^Munro v. McAlllster, 203 P. 
286, 34 Idaho 638. 

111.—^Mayer v. Illinois Life Ins. Co., 
211 IlLApp. 286. 

Mass.—Scullin v. Citles Service Oil 
Co., 22 N.R2d 666, 304 Mass. 75. 
Tex.—^Berry v. Shepperd, Clv.App., 
131 S.W.2d 282. 

22 C.J. p 1167 note 47. 

Contemporaneous exeoutioii 
Where instruments are executed 
at same time or contemporaneously 
for same purpose and in course of 
same transaction, parol evidence is 
admissible to connect Instruments 
and to explain any confllct between 
them.—^Johnsen v. Haynle, Tex.Clv. 
App., 70 S.W.2d 602. 

93. Ala—^Fidellty & Casualty Co. of 
New York v. Raborn, 173 So. 399, 
27 AlaApp. 367, certiorari denied 
173 So. 402, 234 Ala. 31. 

Ark.—Roach v. Board of Dlrectors 
of St. Francis Levee Disit., 269 S. 
W. 986, 168 Ark. 364. 

Cal.—Turner v. Stock, 261 P. 814, 79 
Cal.App. 662. 

Ga—^Mendel v. Converse & Co., 118 
S.E. 586, 30 GaApp. 549. 
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Conversely, extrinsic evidence is admissible to 
show that several Instruments executed by the saxne 
parties and pertaining to the same subject matter 
are independent of each other.^^ 

Conncction between obligation and security there- 
for, Parol evidence would seem to be always per- 
missible to connect an instrument containing an 
obligation to pay money with another instrument 
evidencing the giving of security for, or a guaran- 
ty of, pa 3 mient, as this is in effect nothing more 
than identifying the subject matter of the latter 
instrument, or explaining an ambiguity, and the lat¬ 
ter instrument is usually of such a character as to 
show that it does not, standing alone, evidence the 
complete agreement of the parties and this is 
true even though the note or other obligation pro- 
duced does not in ali particulars correspond with 
a description thcreof in the mortgage or other writ- 
ing.9® 


§ 947. Connection of Parol Agreement with 
Writing between DifFerent Persons 

Under certain conditione parol evidence le admissible 
to connect a parol agreement with a written agreement 
between different persons. 

Under certain conditions parol evidence is admis¬ 
sible to show the connection between a verbal agree¬ 
ment and a written agreement even though the par¬ 
ties to the two agreements are not identical.®*^ 

§ 948. Consideration 

It Is ordinarlly competent to Introduce parol evidence 
as to the consideration for a written instrument provided 
such evidence does not change Its legal effect or con- 
tractual terms. 

As a general rule the recitals of a written instru¬ 
ment as to the consideration are not conclusive, and 
it is always competent to inquire into the consid¬ 
eration and show by parol or other extrinsic ev¬ 
idence what the real consideration was.®8 Jt may 


Tex.—Lloyds America v. Friend, Civ. 

App.. 91 S.W.2d 766. 

22 C.J. p 1157 note 48. 

Identification of writingr referred to 
see infra § 960. 

Incomplete writingrs generally see 
infra § 1013. 

DoeimiesLts pixuaed togetlier 
Ga.—Rollins v. Cox, 138 S.E. 76, 164 
Ga. 231. 

Zdeatity of parties and ptixpose 
In action on bond indemnifying 
surety on warehousemen’s bond, 
where indemnily bond described 
Principal of warehousemen’s bond as 
“J. C. C. and W. J. M., doing busi- 
ness the Consolidated Ware- 

house,” whereas Principal was “Con¬ 
solidated Warehouses, by J, C C.,” 
and described beneflciary as com- 
missioner of agriculture and Indus¬ 
tries, where as bcneflciary was the 
state, parol evidence was admissi¬ 
ble to identify and connect the two 
bonds.—Fidelity Sc Casualty Co. of 
New York v. Raborn, 173 So, 402. 
234 Ala. 31, denymg certiorari 173 
So. 399, 27 Ala.App. 367- 

Natiixe of referenoe 
It is not necossary that referenoe 
be expliclt, it boing sufficient if it 
Is fairly traceablc; and contempo- 
raneous exocutlon of two Instru¬ 
ments as part of one transaction 
shows unmistakably that they re¬ 
late to the same matter.—Texas Co. 
V. Northup, 163 S.B. 659, 154 Va. 428. 

94. Arlz.—Cooper v. Holder, 210 P. 
690, 24 Ariz. 416. 

Agreement xLot to xeSngi^e Iqi bnsl- 
ness 

Parol evidence tendlng to show 
that agreement appended to contract 
of sale, whereby seller of buslness 
agreed not to again engage in busi- 
Jiess, was not executed at same time 


as and as ^part of contract of sale, 
does not tend to vary or contradlct 
written instrument.—^Kimbro v. 
Wells, 165 S.W. 646, 112 Ark. 126. 

95. Pa.—^In re Hunter's Bstate, 11 
Pa.Dist. & Co. 457. 

22 C.J. p 1167 note 60. 

Identification of subject matter gen¬ 
erally see infra § 1007. 

96. Wis,—Paine v. Benton, 32 Wis. 
491. 

22 C.J. p 1167 note 61. 

97. Minn.—Van Cappellen v. Chica- 
go, St. P., M. & O. R. Co., 148 N. 
W. 104, 126 Minn. 261. 

Written agreement Is admissible 
to explain oral agreement between 
different persons, where oral agree¬ 
ment was to be identical with writ¬ 
ten agreement which was referred to 
therein.—Hargrave v. Davidson, 13 
N.C. 636. 

9& U.S.—^Lincoln Nat. Life Ins. Co. 
V. Horwich, C.C.A.I11., 116 F.2d 892 
—Deulser v. Marlboro Shlrt Co., 
C.C.A.Md., 81 F.2d 139, 142, citing 
Corpus Jorls, and affirming, D.C., 
Union Central Life Insurance Co. 
V. Deutser, 13 F.Supp. 313—Baker 
V. U. S., 81 Ct.Cl. 698. 

Ala—Pruett v. First Nat Bank of 
Annlston, 167 So. 846, 848, 229 Ala. 
441, citing Corpus Juris—^Moore v. 
Wllliamson, 104 So. 646, 213 Ala 
274, 42 A.L.R. 981—Harris v. Ge¬ 
neva Mlll Co., 96 So. 622, 209 Ala 
538. 

Cal.—Richardson v. Lamp, 290 P. 14, 
209 Cal. 668—^Pearce v. Under- 
wood, 84 P.2d 244, 29 Cal.App.2d 
282—^Kohl V. Lytle Creek Water & 
Improvement Co., 76 P.2d 71, 24 
Cal.App. 2d 363—^Koeberle v. Hotch- 
kiss, 40 P.2d 911, 4 Cal.App.2d 262 
—Booja Singh v. White, 296 P. 
119, 111 CaLApp. 683—W. P. Fui- 
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ler & Co. V. McClure, 191 P. 1027, 
48 CaLApp. 185. 

Ga—Sikes v. Sikes, 133 S.E. 239, 162 
Ga. 302—Reeves Tractor & Imple- 
ment Co. v. Barrow, 118 S.E. 456, 
30 Ga.App. 420. 

Idaho.—^Van Winkle v. Van Winkle, 
57 P.2d 692, 694, 66 Idaho 588, cit¬ 
ing Corpus Juris. 

111.—Mayer v. Illinois Life Ins. Co., 
211 Ill.App. 286. 

Kan.—MacLorinan v. Finley, 261 P. 
687, 124 Kan. 637. 

Ky.—Panke v. Colllns-Moore & Co., 
134 S.W.2d 608, 280 Ky. 701— 

Fordson Coal Co. v. Garrard, 125 
S.W.2d 977, 277 Ky. 218, 121 A.L.R. 
841—^Apple V. McCullough, 38 S.W. 
2d 956, 966, 239 Ky. 74, quoting 
Corpus Juris —Jones v. Riddell, 5 
S.W.2d 1077, 224 Ky. 246—Deatly^s 
Heirs v. Murphy, 3 A.K.Marsh. 472. 

La—^Da Ponte v. Ogden, 108 So. 777, 
161 La. 378—Clarke v. Oden, 99 So. 
606, 156 La 801—B. P. Goodrich 
Co. V. Truxillo, App., 191 So. 763 
—Morris v. Morris, App., 160 So. 
134—Crichton Co. v. Smith, 137 
So. 643, 18 La.App. 667. 

Mich.—BdofC v. Hecht 260 N.W. 93, 
96, 270 Mich. 689, quoting Corpus 
Juris, 

Minn.—^Adams v. Reliance Accept- 
ance Co., 244 N.W. 810, 187 Minn. 
209. 

Miss.—Blum V. Planters* Bank & 
Trust Co., 136 So. 363, 161 Miss. 
226. 

Mo.—Cralg v. Koss Const. Co., 69 
S.W.2d 964, 967, quoting Corpus 
Juris. 

N.J.—^Adams v. Camden Safe Deposit 
& Trust Co., 2 A.2d 361, 121 N^.J. 
Law 389, reverslng 188 A. 913, 15 
N.J.Misc. 48—^Dleckman v. Walser, 
168 A, 582, 583, 114 N.J.Bq. 382, 
citing Corpus JUrls. 
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be showa that the real consideration was in fact , inent,99 or that there wherf jhe 

greater than that which is expressed in the instru- | jin addition to that set o , P y 


N.T,—Hutchison v. Ross, 187 X.B. 
65. 262 N.Y. 381. 89 A.L.R. 1007, 
aflinningr Ross v. Ross, 253 X.T.S. 
871, 233 App.Div. 626, which re- 
versed 243 X.T.S. 418, 137 MIsc. 
795, afflrmed Hutchison v. Ross, 
253 X.T.S. 889. 233 App.Div. 516, 
and reargument denied 188 X.E. 
102, 262 X.T. 643. 89 A.L.R. 1023 
—Reade v. Sullivan, 18 N.T.S.2d 
841, 842, 259 App.Div. 229, citing 
Cozpns Jnxls—I. & I. Holding Cor¬ 
poration V. Gainsburg. 296 X.T.S. 
752, 251 App.Div. 550, affirmed 12 
X.B.2d 532, 276 X.T. 427, 115 A.L.R. 
582—Strobe v. Xetherland Co., 283 
X.T.S. 246, 245 App.Div. 673—Mc- 
Guire v. McGulre, 193 X.T.S. 772, 
201 App.Div. 71—Slegel v. 
Schwarzschild. 189 X.T.S. 556, 197 
App.Div. 751. 

Chio.—Detroit & I. R. Co. v. Murry, 
158 X.B. 205, 206, 26 Ohio App. 
409, citing Corpus Joxls—State ex 
rei. Roettinger v. City of Cincin¬ 
nati, 31 Ohio X.P.,X.S., 230, afflrm¬ 
ed 195 X.B. 71, 49 Ohio App. 42. 
Okl.—Carter v. Atchison, T. & S. F. 
Ry. Co., 66 P.2d 40l3. 176 Okl. 397— 
Jeflerson v. Gallagher, 231 P. 227, 
104 Okl. 263. 

Or,—Hurst v. Merrlfield, 23 P.2d 124, 
129, 144 Or. 78, citing Corpus Jtu 
rls. 

Pa.—In re Cridge*s Bstate, 137 A. 
455, 289 Pa. 331—^Tasin v. Bas- 
tress, 110 A. 744, 268 Pa. 85. See 
Metropolitan Reflning Co. v. Beav- 
er Valley Mill Supply Co., 14 Pa. 
Dist. & Co. 454. 

S.C.—^Halsey v. Minnesota-South 

Carollna Land & Timber Co., 177 
S.E. 29, 174 S.C. 97, 100 A.L,R. 

1—^Woodrow V. Prederick, 131 S.E. 
598, 133 S.C. 431. 

Tenn.—Gibson County v. Fourth & 
First Xat. Bank, 96 S.W.2d 184, 20 
Tenn. App. 168. 

Tex.—Roberson v. Keck, Civ.App., 
135 S.W.2d 256, error dismlssed, 
Judgment correct—Texas Co. v. 
Tucker, Clv.App., 129 S.W.2d 762, 
error refused—Busby v. Guaranty 
Title & Tnist Co., Civ.App., 93 S. 
W.2d 183, error dismissed—^Dag- 
gett V. Wolff, Civ.App., 44 S.W.2d 
1063—^Lane v. Cunningham, Civ. 
App., 38 S.W.2d 906, 908, citing 
Corpus Juris, and reversed on oth- 
er grounds, Com.App., 58 S.W.2d 
35—Smith V. Chipley, Civ.App., 14 
S.W.2d 116, 121, qnoting Corpus 
Jnrls —^Pridgen v. Furnish, Civ.' 
App., 11 S.W.2d 844, affirmed, Comx 
App., 23 S.W.2d 307—Lindsay v. 
Texas Iron & Steel Co., Civ.App., 
9 S.W.2d 287, 289, error refused, 
quoting Corpus Juris —^Flynt v. 
Cxarmon, Civ.App., 275 S.W. 444— 
Grogan v. Lea, Civ.App., 269 S.W. 
1070, 1072, quoting Corpus 


Milmo Xat. Bank v. Garza, Civ. 
App., 269 S.W. 156. reversed on 
other grounds Garza v. Milmo Xat. 
Bank, Com.App., 280 S.W. 548— 
Whitehead v. Weldon, Civ.App., 
264 S.W. 968, 959, citing Corpus 
Jnrls—Babb v. Miller, Civ.App., 
259 S.W. 177, reversed on other 
grounds Miller v. Babb, Com.App., 
263 S.W. 253—^Anders v. Califomia 
State Life Ins. Co., Civ.App., 214 
S.W. 497. 

Utah.—Last Chane e Ranch Co. v. 
Erickson, 25 P.2d 962, 968, 82 Utah 
475, citing Corpus Jnrls. 

Va.—Sale v. Flgg, 180 S.E. 173, 164 
Va. 402—^Riebeson v. Wood, 163 S. 
E. 339, 168 Va. 269, 82 A.L.R. 1189. 

Wis.—Stuart v. Crowley, 217 X.W. 
719, 196 Wis. 47. 

22 C.J. p 1167 note 53. 

Altering or defeating legal elTect or 
operation of instrument see infra 
§ 956. 

Contradlction of contractual terms 
generally see infra § 958. 

Beasou for mle 

(1) “The fact indeed that the true 

consideration is not material to the 


acts of the promisee which have 
been performed in rellanee thereon. 
—In re Lord's Will, 26 X.Y.S.2d 747, 
176 Misc. 921. 

(2) Extrinsic evidence is permis- 
sible to sustain contract attacked 
for want of consideration.—& I. 
Holding Corporation v. Gainsburg, 
296 X.T.S. 752, 251 App.Div. 560, af¬ 
flrmed 12 X.E.2d 532, 276 X.T. 427, 
116 A.L.R. 682. 

Ita. Zowa 

Al) It has been stated that the 
mw is well settled that, where a con¬ 
sideration on which a written in¬ 
strument rests is clearly expressed, 
such consideration cannot be con- 
tradicted or altered hy parol.—Bur- 
rier v. Sherlff, 228 X.W. 395, 396, 207 
lowa 692—Banwart v. Shullenburg, 
180 X.W. 190, 190 lowa 418—22 C.J. 
p 1167 note 63 [d]. 

|/ (2) Other cases are in accord wlth 
the text.—Sloux City First Nat. 
Bank v. Flynn, 91 X.W. 784, 117 
lowa 493—22 C.J. p 1167 note 63. 

(3) The apparent conflict has been 
explained on the grround that the 


validlty of a written contract, hut cases contrary to the general rule 
may or may not be material to the Jiha>t the recltals of a written Instru- 
parties, is the real, if not the only. ^^ent as to consideration are not 


reason for the rule, both at cOmmon 
law and by statute, that excludes 
the consideration stated in a con¬ 
tract from the general rule forbid- 
ding the intro duction of parol evi¬ 
dence to vary the terms of a writ¬ 
ten contract".—Steele v. Hinkle, 265 
S.W. 931, 933, 206 Ky. 408. 

I (2) Consideration is not part of 
icentract, hut merely inducement 
thereto, and hence may be shown by 
parol evidence whenever necessary. 
—^Hibernia Bank & Trust Co. v. 
Boyd. 48 S.W.2d 1084, 164 Tenn. 376. 
Coveuauts udt ordluaxUy affected 
Slnce the expressed consideration 
of an instrument does not ordinarily 
affect the covenants of the parties, 
the fact that there existed a differ¬ 
ent or further consideration than 
that set out in the writlng may be 
shown orally.—^Tasin v, Bastress, 
110 A. 744, 268 Pa. 86. 

^imltatlou to matters u^erstood by 
parties 


"The right to show the real con- 
Isideration for the making of a con- 
^tract is limited to what the parties 
^understood the consideration to be 
at the time the contract was entered 
into.”—^Place v. Tri-State Invest- 
ment Co., 212 IlLApp. 524, 529. 

ZizistexLee of cotosideratiou 

(1) Parol evidence is admissible, 
both for the purpose of demonstrat- 
ing the existence of a consideration 
for the promise embodied in a sub- 
scription agreement and to show the 
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conclusive and that it is competent 
to inquire Into the consideration and 
to show by parol what the real con¬ 
sideration was, will on examinatlon 
be found to be cases where the evi¬ 
dence tended to change the contract 
itself, and its other terms, Instead 
of the consideration.—Stratford 
State Bank v. Toung, 140 N.W. 376, 
159 lowa 375. 

99. Ark.—Rowland v. Ward, 12 S. 

W. 2d 785, 178 Ark. 861. 

Ky.—Apple v. McCullough, 38 S.W.2d 
965, 966, 239 Ky. 74, quoting Cor¬ 
pus Juris. 

Mich.—Bdolf V. Hecht, 260 X.W. 93, 
96, 270 Mich. 689, quoting Corpus 
Jnrls. 

Tex.—Lindsay v. Texas Iron & Steel 
Co., Civ.App., 9 S.W.2d 287, 289, 
error refused, quoting Corpus Jn¬ 
rls. 

Utah.—^Afton Llvestock Co. v. Pe- 
terson, 220 P. 710, 62 Utah 437. 

22 C.J. p 1159 note 54. 

1. Ark.—Rowland v. Ward, 12 S.W. 

2d 786, 178 Ark. 851. 

Colo.—^W. T. Rawleigh Co. v. Dick- 
neite, 61 P.2d 1028, 99 Colo. 276. 
Ind.—^Pennsylvanla Co. v. Dolaji, 32 

X. B. 802, 6 Ind.App. 109, 61 Am.S. 
R. 289. 

Ky.—^Apple v. McCullough, 38 S.W. 
2d 955, 966, 239 Ky. 74, quoting 

Corpus Juris. 

Mich.—^EdofC V. Hecht, 260 X.W. 93, 
96, 270 Mich. 689, quoting Corpus 
Jnrls. 

N.T.—Reade v. Sullivan, 18 N.T.S.2d 
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consideration set forth is only nominal,^ even 
though the additional consideration rested on the 
happening of a contingency.3 A fortiori, where the 
writing expresses that there were other considera- 
tions in addition to that set forth, it may be shown 
by parol what these were.4 It may also be shown 
that the actual consideration was less than that re- 
cited in the instrument.^ Where an aggregate sum 
is mentioned in a contract as the consideration for 
the transfer of several items of property, the actual 
consideration for each item may be shown by pa¬ 
rol.® 


Where the true consideration does not appear on 
the face of the instrument it may be shown by pa¬ 
rol, as where there is an ambigiiity,® or the in¬ 
strument does not purport to set forth the full con¬ 
sideration,® or where it is apparent from the in¬ 
strument itself that the recited consideration is not 
the real one.^® 

Wanf or failure of consideration. It is frequent- 
ly held that a want or failure of consideration, ei- 
ther whole or in part, may be shown by parol,at 
least as between the original parties to the instru- 


841, 842, 259 App.Div. 229, cltlng 

Ck)ipn8 Jazls. 

Tex.—Cochell v. Cawthon, Clv.App., 
110 S.W.2d 636, error refused— 
Daggett V. Wolff, Civ.App., 44 S. 
W.2d 1063—Lindsay v. Texas Iron 
& Steel Co., Civ.App., 9 S.W.2d 287, 
289, Quotingr Oorpas Jnxls. 

22 C.J. p 1169 note 65. 

AllegatloiL of snlstake may be nec- 
essary.—Louisvllle & N. H. Co. v. 
Helm, 89 S.W. 709, I2l Ky. 646, 28 
Ky.L. 603. 

2. D.C.—Madlson v. Whlte, 54 P.2d 
440, 60 APP.D.C. 329. 

Ky.—^Apple v. McCullough, 38 S.W. 
2d 956, 956, 239 Ky. 74, quoting 
Corpns Juris. 

Mich.—Edoff V. Hocht, 260 N.W. 93, 
96, 270 Mich. 689, quotlng Corpus 
Joils. 

KY.—Reade v. Sullivan, 18 N.Y.S.2d 
841, 842, 269 App.Div. 229, citlng 

Corpus Juris. 

Tex.—Lindsay v. Texas Iron & Steel 
Co., Civ.App., 9 S.W.2d 287, error 
refused. 

Utah.—Last Chance Ranch Co. v. 
Erickson, 25 P.2d 952, 958, 82 Utah 
475, citing CTorpus Juris. 

22 C.J. p 1160 note 56. 

3. Ky.—Apple V. McCullough, 38 S. 
W.2d 956, 966, 239 Ky. 74, quoting 
Corpus Juris. 

22 C.J. p 1160 note 57. 

4. Ariz.—Cashion v. Rank of Ari- 
zona, 245 P. 360, 30 Ariz. 172. 

Fla—^Enns-Halbe Co. v. Templeton, 
135 So. 135, 101 Fla. 609—Herrin 
V. Abbe, 46 So. 183, 66 Fla. 769, 
18 L.R.A.,N.S., 907. 
lowa—Kllngenamith v. Klingen- 
smith, 185 N.W. 76, 193 lowa 350. 
Mlss.—Blum v. Planters' Bank & 
Trust Co., 135 So. 353, 161 Miss. 
226. 

Ohio.—^Bevard v. Drucker. 182 N.E. 

699. 43 Ohio App. 294. 

Tex—Manton v. City of San Antonio, 
Civ.App., 207 S.\V, 961, error re¬ 
fused. 

22 C.J. p 1160 note 68. 

B. Ark.—^Bass v. Starnes, 158 S.W. 
136, 108 Ark. 357. 

Me.—Hodges v. Healy, 14 A. 11, 80 
Me. 281, 6 Am.S.R. 199. 

22 C.J. p 1160 note 69. 


6. Minn.—Mulcahy v. Dleudonne, 
115 N.W. 636, 103 Minn. 362. 

22 C.J. p 1161 note 62. 

7. Ariz.—Wentz v. Pacific States 
Savings & Loan Co., 88 P.2d 1006, 
52 Ariz. 508. 

Where It Is apparent txam. Instm- 
xnent Itself that the consideration 
recited therein is not the true one, 
parol evidence may be admitted to 
Show the true consideration. Parol 
evidence may be admitted to show 
true consideration, when it is ap¬ 
parent from instrument itself that 
consideration recited is not real con¬ 
sideration.—Cashion v. Bank of Ari- 
zona, 246 P. 360, 30 Anz. 172. 

8. Ark.—Whittaker v. Holmes, 263 
S.W. 788, 165 Ark. 1. 

Ga.—^Waller v. Martin-Senour Co., 
166 S.E. 53, 46 Ga.App. 808. 

Ind,—Old First Nat. Bank & Trust 
Co. V. Scheuman, 13 N.B.2d 651, 
214 Ind. 652, 119 A.L.R. 1165. 

Mo.—Hackney v. Hargrove App., 269 
S.W. 495. 

N.J.—Clott V. Jordan, 160 A. 684, 10 
N.J.Misc. 733. 

W.Va—Baughman v. Hoffman, 110 
S.E. 829, 90 W.Va. 388. 

“Value reoel^ed” 

Expression ‘Value received,” as 
consideration for written Instrument, 
is patent ambiguity, authorizing pa¬ 
rol evidence of consideration.—^Wal- 
ler V. Martin-Senour Co., 166 S.E. 63, 
45 Ga.App. 808. 

Latent and patent ambiguilles war- 
ranting admission of parol evi¬ 
dence generally see infra § 961. 

9. Tenn.—Puller v. McCallum, 118 
S.W.2d 1028, 22 Tenn.App. 148. 

Tex.—Stanolind Oil & Gas Co. v. 
Cerf, Civ.App.. 110 S.W.2d 177, er¬ 
ror dismissed. 

10. Ariz.—Cashion v. Bank of Ari- 
zona, 245 P. 360, 30 Anz. 172. 

Even though coutraotual in na¬ 
ture, additional consideration may be 
shown by parol where the instru¬ 
ment on its face discloses that the 
consideration recited is merely part 
of the actual consideration.—^Von 
Herberg v. Von Herberg, Wash., 106 
P.3d 737. 

11. Ala.—^New Farley Nat. Bank v. 
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Montgomery County, 84 So. 815, 
208 Ala 654. 

Cal.—Sandrini v. Branch, 90 P.2d 
693, 32 Cal.App.2d 707—Pearce v. 
Underwood, 84 P.2d 244, 29 Cal. 
App.2d 282—^Koeberle v. Hotchkiss, 
40 P.2d 911, 4 Cal.App.2d 252— 
Lewis Pub. Co. v. Henderson, 284 
P. 713, 103 Cal.App. 425—Grlswold 
V. Prame, 191 P. 962, 48 Cal.App. 
178. 

Ky.—Carter v. Vine Grove State 
Bank, 32 S.W.2d 973, 236 Ky. 191. 
La.—Green v. Louislana Highway 
Commission, App., 3 So.2d 236— 
Crichton Co. v. Smith, 137 So. 643, 
18 LaApp. 567. 

N.C.—Jefferson Standard Life Ins. 
Co. V. Morehead, 183 S.E. 606, 209 
N.C. 174—Galloway v. Thrash, 176 

S.E. 303, 207 N.C. 166. 

Okl.—^Predrick v. Ludwig, 240 P. 
1049, 112 Okl. 217. 

Or.—Hurst v. Merrifield, 23 P.2d 124, 
129, 144 Or. 78, citlng Ooxpus Ju¬ 
ris—Marks v. Twohy Bros. Co., 194 
P. 675, 98 Or. 614. 

S.C.—Cain v. Whitlock, 182 S.E. 752, 
178 S.C. 289. 

Tenn.—Samuel v. King, 14 SW.2d 
963, 168 Tenn. 646. 

Tex.—Galnes Motor Sales Co. v. 
Hastings Mfg. Co., Civ.App., 104 
S.W.2d 548, error dismissed—^Red 
Oak Electric Gin Co. v. Waxaha- 
chie Nat. Bank of Waxahachie, Clv. 
App., 279 S.W. 884. 

Vt.—Citizens' Sav. Bank & Trust Co. 
V. Paradis & Sons, 146 A. 3, 109 
Vt. 114. 

22 C.J. p 1160 note 60. 

“The rule that absence or failure 
of consideration for a written con¬ 
tract may be shown by parol is so 
elementary as to require no cltation 
of authorities.”—Standard Oil Co. of 
Indiana v. Calvet, 227 N.W. 886, 886, 
66 S.D. 192—Independent Harvester 
Co. V. Anderson, 186 N.W. 112, 114, 
46 S.D. 60. 

Effeot of statutos 

(1) AI though Rev.St.190‘9 § 2794 
makes a written promlse to pay 
money or property import a consid¬ 
eration, it does not prevent aflftrma- 
tlon and showing that there was no 
consideration or that it failed.—Ter- 
ry V. Terry, Mo.App., 217 S.W. 842. 
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ment.i2 Parol evidence of a want or failure of con¬ 
side ration is admissible, according to some author- 
ities, to destroy a written instrument by showing 
that in fact the instrument never came into exist- 
ence.^5 A statement which may be found in the 
cases is that parol evidence is not admissible to 
Show a want or failure of consideration where the 
recitals of consideration in the contract are con- 
tractual in their nature rather than merely eviden- 
tiary of the receipt of the consideration.!** 

Fraiid, accident, or mistake, The principle ad- 
mitting parol evidence to vary the consideration ex- 
pressed xn a written instrument does not rest on 
the ground of fraud, accident, or mistake, and hence 
it is not necessary, in order to form a basis for the 


admission of such evidence, that the pleading should 
contain any allegation thereof.!® Where one does 
charge fraud of consideration in a written instru¬ 
ment, he may show the truth, and the other par¬ 
ties, to repel such charge, may likewise show the 
truth, even though the evidence tends to show an- 
other or diiferent consideration from that recited.!® 

§ 949. - Sealed Instruments Generally 

It Is now generally held that parol evidence may be 
admitted to show the true consideration for an Instru¬ 
ment under seal, or failure of consideration, although 
parol evidence wlll be excluded where offered to show ab- 
sence of consideration defeating the instrument. 

It was formerly held that the clause stating the 
consideration in an instrument under seal must be 


(2) Code provlslons as to merger 
and superseding^ of negotiations by 
written Instruments do not prevent 
showing want or failure of consid¬ 
eration by parol.—Lewls Pub. Co. v. 
Henderson, 2S4 P. 713, 103 Cal.App. 
425. 

(3) Statute providing that, If cause 
expressed In consideration is one 
that does not ezist, contract cannot 
be invalzdated if party can show ex- 
istence of sufficient consideration, 
dld not apply where defendant 
sought to show contract was wlth- 
out consideration and that parties 
subseauently made different verbal 
contract.—Gulllory v, Meyers, La. 
App., 149 So. 260. 

Zn Xowa 

(1) It Is permissible to show that 
by reason of collateral parol agree- 
ment there was want or failure of 
consideration for a written contract. 
—Banwart v. Shullenburg, i80 N.W. 
190, 190 lowa 418—Herron v. Brin- 
ton, 175 N.W. 831, 188 lowa 60. 

(2) Earller cases are apparently 
more in consonance with the text 
rule.—^Middaugh v. Des Moines Ice 
& Cold Storage Co., 169 N.W. 895. 
184 lowa 969—^Beaty v. Carr, 80 N. 
W. 326, 109 lowa 183—Port v. Rob- 
bins, 35 lowa 208—Gclpcke v. Blake, 
19 lowa 263. 

£a Fexmsylvanla 

(1) Consideration set forth in 
writlng is not always controlling.— 
Pittsburgh & Li B. 3EI. Co. V. Bor- 
ough of McKees Rocks, 136 A. 227, 
287 Pa. 311. 

(2) Parol evidence is admissible 
to show failure of consideration.— 
In re Cridge^s Bstate. 137 A 455. 289 
Pa. 331. 

(3) A defense based on failure of 
consideration is not an attack on 
the instrument, nor an attempt to 
modify it, sinoe, whlle want of con- 
slderation would contradict the terms 
of instrument, failure of considera¬ 
tion does not do so, but shows that 
the consideration contemplated was 


never recelved.—Sprenger, now for 
Use of Stoecker, v. Litten, 15 A.2d 
527, 142 Pa.Super. 194—Wildwood 

Strand Realty Co. v, Skipper, 58 
York Leg.Rec. 19. 

12. Ga.—Miller v. Whitesbufg Bank¬ 
ing Co., 197 S.B. 906, 58 Ga.App. 
84—^Ramsey-Pender Motor Co. v. 
Chapman, 168 S.B. 92, 46 Ga.App. 
385—M. Hobinson Co. v. Rlce, 
148 S.E. 642, 39 Ga.App. 785— 
Lynchburg Shoe Co. v. Daniel, 98 
S.B. 107, 23 Ga.App. 186. 

La.—Consolidated Cos. v. Angelloz, 
App., 170 So. 566, relnstating 166 
So. 910. 

13, Cal.—Braselton v. Vokal, 200 P. 

670, 53 Cal.App. 682. 

Ga.—Miller v. Whitesburg Banking 
Co., 197 S.E. 906, 58 Ga.App. 84— 
Phillips V. Phillips, 169 S.B. 687, 
46 Gra.App. 838. 

W-Y.—Hendricks v. Clements, 186 N*. 

Y.S. 378, 195 App.Div. 144. 

Tex.—Babb v. Miller, Clv.App„ 259 
S.W. 177, reversed on other 
grounds Miller v. Babb, Com.App., 
263 S.W. 253. 

Bvldexvoe m varylng tezxns of wzlt- 
lag 

(1) Fraud, lllegality, want of con¬ 
sideration, delivery on an unper- 
formed condition, ajid the llke, may 
be shown by parol, not to contra¬ 
dict or vary, but to destroy a writ¬ 
ten instrument. Such proof does not 
i*ecognize the contract as ever exist- 
Ing as a valld agreement end is re- 
ceived from the necessity of the case 
to show that that which appears 
to be, is not and never was a con¬ 
tract—International Assets Corpora¬ 
tion V. Axelrod, 281 N.T.S. 32, 245 
App.Dlv. 300—Salt Springs Nat. 
Bank of Syracuse v. Hitchcock, 263 
N.Y.S. 55, 238 App,Div. 160, revers- 
Ing 269 N.Y.S. 24, 144 Misc. 647. 

(2) Defense of failure of consid¬ 
eration does not attempt to vary 
terms of written contract wlthln pa¬ 
rol evidence rule, but attacks exlst- 
ence of contract and renders it un- 
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3nforceable if proved.—Neilsen v. 
Richter, 67 P.2d 353, 20 Cal.App.2d 
546. 

(3) Showing that the contract was 
wlthout consideration does not 
change the contract, but slmply 
voids the contract.—Ramsey-Fender 
Motor Co. V. Chapman, 168 S.B. 92, 
46 Ga.App. 386. 

14. N.Y.—^Hutchison v. Ross, 187 N. 
E. 65, 262 N.Y. 381, 89 A.L.R. 1007, 
afflrming Ross v. Ross, 2‘63 N.Y.S. 
871, 233 App.Div. 626, which re¬ 
versed 243 N.Y.S. 418, 137 M:isc. 
795, afflrmed Hutchison v. Ross, 
263 N.Y.S. 889, 233 App.Div. 516, 
and reargument denied 188 N.B. 
102, 262 N.Y. 643, 89 A.L.R. 1023. 
S.C.—Cain v. Whitlock, 182 S.E. 752, 
178 S.C. 289. 

Admission of parol evidence where 
consideration exeeutory or con- 
tractual see infra 5 958. 

Beoltal held not oontraotnal 
Ky.—Steele v. Hinkle, 266 S.W. 931, 
205 Ky. 408. 

Effeot of statatee 

Statute as to proof of want of con¬ 
sideration does not abrogate parol 
evidence rule where instrument is 
contractual respectlng consideration. 
—Gunter v. Standard Oil Co. (Indl- 
ana). C.C.A.Mo., 60 F.2d 389. 

16« La.—Consolidated 'Cos. v. Angel¬ 
loz, 170 So. 666, relnstating 166 
So. 910. 

Pa.—^In re Hirsh’s Bstate, 5 Pa.Dlst. 

& Co. 207. 

Tex.—Chaney v. Maupin, Civ.App., 
153 S.W.2d 187—^Bushy v. Guaran- 
ty Tltle & Trust Co., Civ.App., 93 
S.W.2d 183, error dismissed—^Ber- 
ryman v. Flake, Civ.App., 20 S.W. 
2d 803, 805, error dismissed, Quot- 
Ing CJoipus Jtirl»—Smlth v. Chlp- 
ley, Civ.App., 14 S.W.2d 116, 121, 
auotlng Corpus Juris—Grogan v. 
Lea, Civ.App., 269 S.W. 1070, 1072, 
quotlng Corpus Juris. 

22 C.J. p 1161 note 63. 

la. Mlss.—^Allen v. Allen. 168 So- 
658, 175 Miss. 735. 
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taken to be conclusive on the parties like other 
parts of the instrument and was not open to con- 
tradiction or explanation the more modern 

decisions settle the rule that, although the consid- 
eration expressed in a sealed instrument is prima 
facie the sum paid or to be paid, it may stili be 
shown by the parties that the real consideration is 
different from that expressed in the written instru¬ 
ment and this rule is sometimes established by 
statute.i® Where a valuable consideration is relied 
on to support an instrument under seal, it may be 
inquired into by parol even though the resuit of ad- 
mitting parol evidence is to show that the consid¬ 
eration recited in the instrument is not the real or 
exclusive one, provided nothing is permitted to be 
proved by parol which is directly inconsistent with 
the consideration recited or which directly changes 
the character of the instrument or of its cove- 
nants.20 However, consideration sufficient to sup¬ 
port a sealed instrument is implied, and the actual 
consideration may be inquired into only for the 
purpose of ascertaining what amount may be due,^l 
not to defeat the sealed instrument,and parol 
evidence of want of consideration 'is inadmissible 
to defeat an instrument under seal,^^ except in 


the case of fraud or the like.24 Where the purpose 
is to show failure as distinguished from want of 
consideration, parol evidence may be introduced to 
vary the recitals of a sealed instrument.^® It may 
be shown by parol evidence that a party to a note 
under seal was an accommodation endorser so that 
there was no consideration where the suit is by 
the payee against the endorser.2® 

§ 950. — Deeds of Conveyance 

a. In general 

b. Assumption of encumbrances 

c. In actions for breach of covenant 

a. In General 

Parol evidence fs ordinarlly admissible to show the 
true consideration for a deed, without aiieging fraud or 
mistake or seeking its reformation, as to show the amount 
or character of the consideration or consideration addi- 
tionai to that set forth; but parol proof is inadmissible 
to contradict the contractual terms of the deed or to let 
in evidence overturning the operative words of an un- 
ambiguous instrument. 

It is a well established rule, sometimes embodied 
in statutes, that the true consideration of a deed 
of conveyance may always be inquired into, and 
shown by parol evidence,^^ without allegations of 


17. N.Y.—Maiffley v. Hauer, 7 

Johns. 341. 

2:» C.J. P 1161 note 64. 

18 . N.Y.—Hockmar Valley Ry. Co. v. 
Barbour, 183 N.Y.S. 163, 192 App. 
Div. 664, afflrmed 130 N,B. 909, 230 
N.Y. 599—Maynicke - v. Maynicke, 
274 N.Y.S. 864, 152 Misc, 727. 

W.Va.—Gay v. Gibson, 132 S.E. 717, 
101 W.Va. 284. 

WIs.—Sl)ankus v. West, 267 N.W. 
910, 222 W1.S. 238--Bradley Bank 
V. Tomahawk Pulp & Paper Co., 
242 N.W. 605, 208 Wis. 134. 

22 C.J. p 1161 note 66. 

Blgrht to speciflc performaiLce 
When the purpose of showinfir 
what is the true consideration of an 
agreement undor seal is not to de¬ 
feat Its validity as a contract be- 
cause of absence of any considera¬ 
tion, but is to prove what the true 
consideration is in order to enable 
court to determino whether there 
had been such performance as to en- 
title a party lo speciflc performance 
of the agreement, thon such consid¬ 
eration may be shown.—Helbig v. 
Bonsness, 277 N.W. 634, 227 Wis. 62 
116 A.L.R. 373. 

19 . Ky.—Hite v. Reynolds, 173 S.W. 
1108, 163 Ky. 602, Ann.Cas.l917B 
619. 

80. Pa.—Piper v. Queeney, 127 A. 
474, 282 Pa. 135. 

81. N.J.—^Wilson V. Stevens, 148 A. 
392, 105 N.J.H(i. 381. 

Pa—Goodrich Co. v. Litwak, 8 Sch. 
Reg. 100. 


22. Wis.—Bradiey Bank v. Toma¬ 
hawk Pulp & Paper Co., 242 N.W. 
605, 208 Wis. 184. 

23. N.Y.—Cochran v. Taylor, 7 N. 
B.2d 89, 273 N.Y. 172, reversing 289 
N.Y.S. 911, 248 App.Div. 669, af- 
flrming 282 N.Y.S. 530, 156 Misc. 
750. 

Pa.—Piper v. Queeney, 127 A. 474, 
282 Pa. 135. 

S.C.—Bandy v. Bandy, 197 S.E. 396, 
187 S.C. 410—Bank of Charleston 
V. Oates, 168 S.E. 272, 160 S.C. 188. 
GaiiXLot show failnre to pay one 
doUar consideration 
Parol evidence that one dollar re¬ 
cited as consideration for a sealed 
option to buy property was not in 
fact paid did not warrant flndlng 
that the option was revocable be- 
cause without consideration, since 
such evidence is inadmissible to con¬ 
tradict recited consideration in seal¬ 
ed Instrument for purpose of defeat- 
ing it.—Ceohran v. Taylor, 7 N.B.2d 
89, 273 N.Y. 172, reversing 289 N.Y.S. 
911, 248 App.Div. 669, afflrmlng 282 
N.Y.S. 630, 166 Misc. 760. 

24. Del.—Italo-Petroleum Corpora¬ 
tion of America v. Hannigan, 14 A. 
2d 401, 1 Terry 634. 

W.Va.—Gay v. Gibson, 182 S.B. 717, 
101 W.Va, 284. 

Proof of wsint of consideration as 
elexnent of fraud 

A seal prima facie Imports con¬ 
sideration. where none is alleged or 
proved, but is not conclusive of the 
issue, where the instrument, as a 


deed, is attacked for fraud or un- 
due influence, m which case want or 
insufflciency of consideration may be 
proved as an element tendlng to 
prove fraud.—Dlngle v. Major, 101 
S.E. 836, 113 S.C. 390. 

25. Pa.—Piper v, Queeney, 127 A- 
474, 282 Pa. 135—Sprenger, now 
for Use of Stoecker v. Litten, 15 
A.2d 527, 142 Pa.Super. 194. See 
In re Murphy^s Es late, 54 York 
Leg.Rec. 66. 

26. Pa.—^Hess v. Gower, 11 A,2d 
787, 139 Pa.Super. 405. 

27. Ala.—Pruett v. First Nat. Bank, 
157 So. 846, 848, 229 Ala. 441, cit- 
Ing Oorpns Juris —Union Bank & 
Trust Co. V. Royall, 148 So. 399, 
401, 226 Ala. 670, citing Corpus 
Juris—Phillips v. Sipsey Coal 
Mining Co., 118 So. 513, 218 Ala. 
296—Corley v. Vizard, 84 So. 299, 
203 Ala. 564. 

Ariz.—^Loganbill v. Zook, 3 P.2d 273, 
274, 38 Ariz. 540, quoting Oorpns 
Jnxls. 

Ark,—Curlee v. Morris, 120 S.W.2d 
10, 196 Ark, 779—Crowe v. Davld- 
son, 72 S.W.2d 763, 189 Ark. 414— 
Moon V. Gllllam, 61 S.W.2d 64, 187 
Ark. 681—^MiSsourl Pac. R. Co. v. 
Swafford, 56 S.W.2d 85, 186 Ark. 
631—Hartsfield v. Crumpler, 297 
S.W. 1012, 174 Ark. 1179—Whltlock 
V. Barham & Duncan, 288 S.W. 4, 
172 Ark. 198—Wllson v. Biles, 287 
S.W. 373, 171 Ark. 912—Sutton v. 
Sutton, 216 S.W. 1062, 141 Ark. 93. 
Cal.—Lmdsay v. Mack, 43 P.2d 360, 
6 Cal.App.2d 491—Burrows v. Bur- 
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rows, 28 p.2d 1072, 136 Cal.App. 
323—Epperson v. Cappellino, 298 P. 
533, 113 Cal.App. 473—Miller v. 
First Sav. Banfc of Colusa, 266 P. 
294. 90 Cal.App. 3S7. 

Conn.—SulIIvan v. Ciear, 127 A. 14, 
101 Conn, $03, 

Ga.—Guffin v. Kelly. 14 S.E.2d 50, 
191 Ga. S80—Stonecypher v. Geor- 
gia Power Co., 1S9 S.E. 13, 1S3 Ga. 
498, answers to certified questions 
conformed to 189 S.E. 672, 55 Ga. 
App. 197—Hendrix v. Bank of Por- 
tal, 149 SE. 879, 169 Ga. 264— 
Sikes V. Sikes, 133 S.E. 239. 162 
Ga. 302—Neal v. Neal, 111 S.E. 
387, 153 Ga. 44—Bibb County v. 
Jones, 106 S.E. 727, 151 Ga. 302— 
Toung V. Toung, 104 S.E. 149, 160 
Ga. 515—^Parker v. Wellons, 160 
S.B. 109, 43 Ga.App. 721. 

111.—Porest Preserve Dist. of Cook 
County V. Hahn, 173 N.E. 763, 341 
Ili. 599—^Metzger v. Emmel, 124 
N.B. 360, 289 111. 52, afflrming 212 
Ill.App. 163—^Erzmger v. Gerrlty, 
271 III. App. 450—Thompson v. 
Cralns, 216 IlLApp. 300, modlfied 
in other respects 128 N.E. 608, 294 
III. 270, 12 A.L..R. 931. 

Ind.—^Powell v. Nusbaum, 136 N.E. 
571, 192 Ind. 358—Poster v. Pruett, 
16 N.R2d 121, 105 Ind.App. 367. 
lowa.—Kroll v. Kirchner, 293 N.W. 
433—^Hawn v. Malone, 176 N.W. 
393, 188 lowa 439. 

JKan.—Shlelds v. Johnson. 257 P. 926, 
927, 124 Kan. 155, citing Ckixprui 
«Tnxla. 

Ky.—^Hazelwood v. Woodward, 126 S, 
W.2d 857, 277 Ky. 447—Allen v. 
Mcintosh, 125 S.W.2d 234, 276 Ky. 
751—Piney Oll & Gas Co. v. Allen, 
32 S.W.2d 326, 235 Ky. 767—Ecton 
V. Plynn, 17 S.W.2d 407, 229 Ky. 
476—^Holbrook v. Letcher County, 

4 S.W.2d 382, 223 Ky. 697—0’Neal 
V. Tumey’s Ex'x, 300 S.W. 913, 
222 Ky. 361—^Newton v. Newton's 
Adm'r, 283 S.W. 83, 214 Ky. 278— 
Runyon v. Runyon, 251 S.W. 173, 
199 Ky. 378. 

La.—Succession of DIez, 195 So. 613, 
194 La. 1089—^Morris v. Monroe 
Sand & Gravel Co., 117 So. 763, 166 
La. 656—^Ryals v. Ryals, App., 199 
So. 481—Parris v. Miller, App., 159 
So. 132. 

Md.—Drury v. State Capital Bank 
of Eastern Shore Trust Co., 161 A. 
176, 163 Md. 84. 

Mass.—^Brooks v. Bennett, 177 N.E. 
685, 277 Mass. 8. 

Mich.—^Higgkis v. McGill, 175 N.W. 
410, 207 Mich. 570. 

Miss.—^Allen v. Allen, 168 So. 658, 
176 Miss. 735—^Haden v. Sims, 160 
So. 210, 168 Miss. $4—^Blum v, 
Planters* Bank & Trust Co., 136 
So. 353, 355, 161 Miss. 226, cltlng 
CoxpvLB Juris—Raleigh State Bank 
V. Williams, 117 So. 365, 160 Miss. 
766—^Moore v. Moore, 106 So. 860 
141 Miss. 796. 

Mo.—^Rebinson v. Pleld, 117 S.W.2d 


308, 342 Mo. 778—Crenshaw v. 

Crenshaw, 208 S.W, 249, 276 Mo. 
471—Baile v. St. Joseph F. & M. 
Ins. Co., 73 Mo. 371—^Hollocher v. 
Hollocher, 62 Mo. 267—Pontaine v. 
Boatman’s Savings Institution, 57 
Mo. 552—Brown v. Bland* App., 
229 S.W. 448—Field v. Brown, 229 
S.W. 445, 207 Mo.App. 65. 

N.J.—^Dieckman v. Walser, 168 A. 
682. 583. 114 N.J.Bq. 382, citing 
Corpus Juris, and affirmlng Dleck- 
mann v. Walser, 163 A. 284, 112 N. 
J.Eq. 46. 

^•G.—Pederal Land Bank of Colum- ’ 
bia V. Robertson, 187 S.E. 675, 210 
N.C. 436—Ex parte Barefoot, 160 
[ S.E. 365, 201 N.C. 393—Unaka and 
City Nat. Bank of Johnson City, 
Tenn., v. Lewis, 169 S.E. 312, 201 
N.C. 148. 

N.D.—^Nesvold v. Gerdlng, 190 N.W. 
815, 49 N.D. 207. 

Gkl.—^Webb v. Burnam, 239 P. 663, 
111 Okl. 248—Jefferson v. Gallagh- 
er, 231 P. 227, 104 Okl. 263—Llnd- 
say State Bank v. McGraw, 219 P. 
904, 96 Okl. 74—Tayiah v. Bunnell, 
186 P. 240, 77 Okl. 40. 

Or.—^Dodds v. Mayer, 294 P. 1040, 
135 Or. 43. 

Pa.—See Perseo v. Demito. 66 Montg. 
Co.L. 143. 

S.C.—^Parr v. Sprouse, 130 S.E. 210, 
133 S.C. 93—Knighton v. Des Port¬ 
es Mercantile Co., 112 S.E. 343, 119 
S.C, 340—Scott V. Wlggins, 101 S. 
B. 113, 113 S.C. 88. 

Tenn.—^Reider v. Orme, 68 S.W.2d 
960, 17 TenmApp. 497—^Harkins v. 
Wells, 13 Tenn.App. 299. 

Tex.—Pltts V. Camp County, 39 S.W. 
2d 608, 120 Tex. 568, answers to 
certified questions conformed to, 
Civ.App., 42 S.W.2d 863—Hanrlck 

V. Hannck, 214 S.W. 321, 110 Tex. 
59, overrullng rehearing 173 S.W. 
211. 110 Tex. 59—^Barber v. Her- 
ring, Com.App., 229 S.W. 472, re- 
versing Herring v. Barber, Clv. 
App., 203 S.W. 142—Chaney v! 
Maupin. Clv.App., 163 S.W.2d 187 
—Skinner v, Vaughan, Civ.App., 
160 S.W.2d 260, error dlsmlssed, 
judgment correct—Hali v. Bar- 
rett. Civ.App., 126 S.W,2d ’l046— 
MoCarson v. Bullock, Civ.App., 78 
S.W.2d 1083—^Moore v. Parrlsh, 
Clv,App., 70 S.W.2d 316, emor dis- 
missed—Sammann v. Deitrich, Clv 
App., 39 S.W.2d 647—Lane v.'cun- 
nlngham, Civ.App., 38 S.W.2d 906, 
reversed on other grounds, Com. 
App., 58 S.W.2d 35—^Moss-Tate 
Inv. Co. V. Owens, CivjVpp., 22 S. 

W. 2d 1096, emor refused—Jackson 
V. Overton, Civ.App., 18 S.W.2d 
773, error refused—Givens v 
Peatherstone, Civ.App., 12 S.W.2d 
613—^Llndsay v. Texas Iron & 
Steel Co.. Civ.App., $ S.W.2d 287, 
error refused—Rogers v. Rogers, 
Civ.App., 7 S.W.2d 126, reversed on 
other grounds, Com.App., 16 g.w. 

2d 1037—Glaser v. Henderson, Civ. 


App., 2 S.W.2d 987—^Whitehead v. 
Weldon, Civ.App., 264 S.W. 968— 
Martin Bros. v. McKnIght, Civ. 
App., 246 S.W. 447—Mitchell v. 
Walker, Civ.App., 241 S.W. 1090, 
reversed on other grounds Walker 
V. Mitchell, Com.App., 255 S.W. 
1106—Davls V. Aydelott, Civ.App., 
238 S.W. 1011—Conner v. McAfee, 
Civ.App., 214 S.W. 646, error re¬ 
fused—Sanger v. Putch, Civ.App., 
208 S.W. 681, error refused. 

XJtah.—^Last Chance Ranch Co. v. 

Brlckson, 26 P.2d 962, 82 Utah 475. 
Va.—Ashworth v. Hagan Estates, 
181 S.E. 381, 161 Va. 161—Otey v. 
Oakey, 160 S.E. 8, 167 Va. 314— 
Swain v. Virginia Bank & Trust 
Co., 144 S.E. 646, 161 Va. 665— 
Bchard v. Waggoner, 101 S.E. 245, 
126 Va. 238. 

W.Va.—Baughman v. Hoffman, 110 
S.B. 829, 90 W.Va. 388. 

Wis.—^In re Getcheirs Estate, 247 
N.W. 869, 211 Wis. 644—Stuart v. 
Crowley, 217 N.W. 719, 195 Wis. 
47—Clark v. Tallmadge, 176 N.W, 
906, 171 Wis. 133. 

22 C.J. p 1162 note 67. 

Deed as prima facie proof of good 
conslderatlon and of what the 
consideratlon was see Deeds § 189. 

Coutradlctlou or ezplanation. of re- 
olted oousideratloiL 

(1) Consideratlon expressed in 
deed Is not concluslve, but may be 
contradicted or explalned, belng at 
best only prima facie evidence of 
fact, omission of which may be sup- 
plied by parol testimony.—^Loliis v. 
Loliis, 85 S.W.2d 732, 191 Ark. 199. 

(2) Recltal that conslderatlon was 
location of county seat may be ex- 
plained by proof of facts elucldat- 
Ing the pertinent circumstances pre- 
vailing at the time the deed was 
executed.—Pltts v. Camp County, 39 
S.W.2d 608, 120 Tex. 658, answers to 
certified questions conformed to, Clv 
App., 42 S.W.2d 853. 

Zucomplete recltal 
Where grantor's admlssion showed 
that the recltal of conslderatlon in 
a deed was Incomplete, It was com¬ 
petent to introduce parol evidence 
irrespectlve of general rules respect- 
ing admlssion of parol evidence as 
to conslderatlon.—In re Crldge’s Bs- 
tate, 137 A. 466, 289 Pa. 331. 

Where true cozLsideratlou admlttedly 
not frtated 

La.—Moore v. Pltre, 90 So. 252, 149 
La. 910. 

Statute followlng oosnxnoxLjaw mle 
Ky.—^McQueen v. Bstrldge, 65 S.W. 

2d 464, 251 Ky. 464. 

Under statute penulttlng Impeaoh. 
nient of conslderatlon of any wrlt- 
ing, true conslderatlon of deed may 
be shown by parol, although it con¬ 
tradicte written instrument.—^Beaver 
Dam Coal Co. v. Brashear, 64 S.W.2d 
609, 246 Ky. 69. 
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fraud or inistake,28 or seeking reformation of the 
deed,2^ as for the purpose of showing the amount^o 
or character^i of the consideratiori, or by whom it 
was paid,S2 for the obvious reason that a change 
in, or contradiction of, the expressed considera- 
tion does not affect in any manner the covenants of 
the grantor or grantee, and neither enlarges nor 
limits the grant.33 It is also permissible, where 
there is no contradiction of the contractual terms 
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of the instrument, to show want or failure of the 
consideration recited in a deed;34 these rules 
cannot be extended so as to let in proof overtum- 
ing the operative words of the grant in a deed 
free from ambiguity, or contradicting the deed it- 
self or the descriptions therein,35 or for the pur¬ 
pose of invalidating the instrument or impairing 
its effect as a conveyance,^® as by showing that 
there was no consideration,37 unless there are spe- 


Deed from parent to clalld 
The true consideratiori of a deed 
fi-om parents to children may be 
shown by parol. 

Ala.—^Zaner v. Thrower, 84 So. 820, 
203 Ala. 650. 

S.C.—Drake v. Drake, 146 S.B. 706, 
148 S.C. 147. 

Ihunaffes on exohanffe of properfey 

On Issue of damages for partlal 
failure of title to exchanged prop- 
erty, evidence as to value of any 
property given in exchange by el- 
ther party is admifssible, regrardless 
of rule against parol evidence, to 
Show true consideration and there- 
by furnish basis for determinatlon 
of value of part to which title has 
failed.—^Thom v. Dunn, Tex.Clv. 
App., 94 S.W.2d 1229. 

28. Ky.—McNeiirs Adm’x v. Riley, 
76 ‘S.W.2d 1068, 256 Ky. 170—Mc- 
Queen v. Estridge. 66 S.W.2d 464, 
251 Ky. 464—Harshbarger v. Bry- 
an, 24 S.W.2d 601, 232 Ky. 816— 
Noble's Adm’r v. Combs, 16 S.W.2d 
491, 228 Ky. 746—Robinson's Adm’r 

V. Alexander, 239 S.W. 786, 194 
Ky. 494—rotter v. Baynes, 217 S. 

W. 359. 186 Ky. 489. 

Tex.—^Busby v. Guaranty Title & 
Trust Co., Civ.App., 93 S.W,2d 183, 
error dismissed—^Whitehead v. 
Weldon, Civ.App., 264 S.W. 968— 
Williams V. Flowers, Civ.App., 265 
S.W. 1020—D. Sullivan & Co. v. 
SchYeiner, Civ.App., 222 S.W. 314, 
error refused. 

29. Ky.—McQueen v, Estridge, 66 
S.W.2d 454, 261 Ky. 464. 

S.D.—James Valley Bank of Huron 
V. Richards, 219 N.W. 660, 62 S.D. 
697. 

30. Ark.—Loliis v. Loliis, 86 S.W.2d 
732, 191 Ark. 199. 

Cal.—Robson v. O^Toole, 214 P. 278, 
60 Cal.App. 710. 

Mlstake IxL compatatlon 
Mass.—City of Marlborough v. Snow, 
17 N.B.2d 322, 302 Mass. 429— 
Cardinal v. Hadley, 33 N.B. 676, 
168 Mass. 352, 35 Am.S.R. 492. 

31. Cal.—^Robson v. 0’Toole, 214 P. 
278, 60 Cal.App. 710. 

Fla.—Florida Moss Products Co. v. 
City of Leesburg, 112 So. 672, 93 
Fla. 656. 

Kan.—Shields v. Johnson, 267 P. 
926, 124 Kan. 166. 

Mo.—Cave v. Wells, 6 S.W.2d 636, 
819 Mo. 930.. 


Dlsprovlng peonnlary oharacter of 
oonslderation. 

Where the owners of an estate, ac- 
qulred by descent and owned In com- 
mon, partitlon the same by eji inter- 
change of mutual releases in the 
form of quitclaim deeds, and there is 
no element of bargain and sale in the 
transaction, no new title is cast by 
such deeds and if they redte a con¬ 
sideration of peouniary character, 
parol evidence to disprove such re- 
cital is competent.—^Lee v. Fike, 162 
N.E. 682, 28 Ohio App. 283. 

Whether couslderatioiL was pald 
by money or property may be shown 
by parol.—Shields v. Johnson, 257 P. 
926, 124 Kan. 166. 

Sole or exohaxbge 

Where parol evidence was admis- 
sible to show whether a transaction 
was a mere exchange of equitles or a 
sale of land, the whole transaction, 
together wlth the circumstances sur- 
roundlng the payment, was admis- 
sible for the purpose of showing the 
true consideration.—^Hawn v. Ma- 
lone; 176 N.W. 393, 188 lowa 439. 
30. Kan.—Shields v. Johnson, 267 P. 
926, 124 Kan. 165. 

33. Ariz.—LoganbiU v, Zook, 3 P.2d 
273, 274, 38 Ariz. 640, quotlng €9oi% 
piLS JnxlB. 

Okl.—Tayiah v. Bunnell, 186 P. 240, 
77 Okl. 40. 

22 C.J. p 1163 note 68. 

34, U.S.—Currie v. Matson, D.C.La. 
33 F.Supp, 464. 

Cal.—Mlller v. First Sav. Bank of 
Colusa, 266 P. 294, 90 Cal.App. 387 
—Rundell v. McDonald, 182 P. 460, 
41 Cal.App. 176. 

lowa.—Guenther v. Kurtz, 216 N.W. 
39, 204 lowa 732. 

La.—Green v. Louisiana Highway 
Commlssion, App., 3 So.2d 236. 
See Grlmm v. Pugh, App., 197 So. 
641. 

Contradiction of contractual terms of 
contract generally see infra § 968. 
CHfl; 

Where flre insurer relies on deed 
to Insured property from Insured to 
third person as showing that insured 
was not, as policy required, sole 
owner at time of flre, deed may be 
shown by parol to be deed of gift, 
notwithstanding deed recites mone- 
tary consideration.—^Pooser v. Nor- 
wich Union Fire Ins. Soc., 182 S.B. 
44, 51 Ga.App. 962. 
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35^ Ala.—Union Bank & Trust Co. 

V. Royall, 148 So. 399, 401, 226 
Ala. 670, citlng Corpus Jturis—Bak¬ 
er V. Horsley, 101 So. 830, 212 Ala» 
181. 

Ariz.—^Loganbill v. Zook, 3 P.2d 273, 
274, 38 Ariz. 640, quotlng Corpus 
Jnrls. 

Ind.—Boonville Mllllng Co. v. Roth, 
127 N.E. 823, 73 Ind.App. 427. 

La.—^Brewer v. New Orleans Land 
Co., 97 So. 606, 164 La. 446—Mc¬ 
Queen V. Palmer, App., 165 So. 
264. 

Minn.—Thlem y. Eckert, 206 N.W. 
721, 166 Minn. 379. 

Mo.—^Weissenfels v. Cavel, 106 S.W. 
1028, 208 Mo. 515. 

Neb.—In re Weitzers Esta»#e, 280 N. 

W. 270, 136 Neb. 43. 

Tex.—Pridgen v. Furnish, Com.App., 
23 S.W.2d 307, afflrming, CivApp., 
11 S.W.2d 844—Hillman v. Graves, 
Civ.App., 134 S.W.2d 436—Waggon- 
er V. Magnolia Petroleum Co., Civ. 
App.. 262 S.W. 865. 

Utah,—Paloni v. Beebe, 110 P.2d 663. 
Wis.—Stuart v. Crowley, 217 N.W. 
719, 196 Wis. 47. 

Parol evidence as to prior and con- 
temporaneous agreements see infra 
$§ 997-1003. 

33. Conn.—Hartford - Connecticut 
TKust Co. V. Divine, 116 A. 239, 97 
Conn. 193, 21 A.L.R. 134. 

111.—Greer v. Carter Oil Co., 25 N. 
E.2d 806, 373 111. 168—Negley v. 
Ingleman, 166 N.E. 477, 335 111. 62. 
37. Ark.—^Moncrief v. Miller, 14 S. 

W.2d 227, 178 Ark. 1069. 

Conn.—Monski v. Lukomske, 173 A. 
897, 118 Conn. 636—Hartford-Con- 
necticut Trust Co. v. Divine, 116 
A. 239, 97 Conn. 193, 21 A.L.R. 134, 
111.—Negley v. tngleman, 166 N.B. 
477, 336 111. 62. 

lowa.—Johnson v. Lavene, 192 N-W. 
886, 196 lowa 471. 

La.—Johnson v. Johnson, 185 So. 299, 
191 La. 408—Schrock v. Bolding, 
132 So. 604, 171 La. 929—^Depaula 
& Distefano v. Costanza, App., 169 
So. 822. 

Mo.—Keener v. Williams, 271 S.W. 
489, 307 Mo. 682—Johnston v. Bank 
of Poplar Bluff, 294 S.W. 111, 221 
Mo.App. 127. 

Tex.—Crayton v. Phillips, Com.App., 
4 S.W.2d 961, afllrming, Civ.App., 
297 S.W. 888. 

W.Va.—Hunt v. Hunt, 114 S:E. 283, 
91 W.Va. 685. 
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cial circumstances such as fraud, retent ion of pos- 
session by the grantor, or the like.^* Where the 
consideration is stated not by way of mere receipt 
or recital of fact, but in such a way as to make 
it one of the terms of the contract between grantor 
and grantee, a different consideration, whether vari¬ 
ant or additional, cannot be shown by parol.^^ 

Sale in gross or by acre, That a sale of land 
was actually one by the acre may be shown by pa- 
rol evidence although the contract and deed show 
a sale in gross.^® 

Additional consideration for deed. It is ordina- 
rily permissible to introduce evidence to show that 
the consideration for a deed was greater than that 
expressed in the instniment,^! as where the con¬ 
sideration specified was purely nominal,^^ as in the 
case of deeds reciting a nominal consideration fol- 
lowed by a clause relative to “other good and val- 


uable considerations,” or the like.43 However, 
where the additional consideration for a deed sought 
to be shown by parol is purely contractual and im- 
poses on one party an additional contractual obli- 
gation repugnant to the plain tenus of the writing, 
parol proof may not be resorted to for the pur- 
pose of enforcing such additional obligation.^^ 

b. Assumption of Encumbrances 

Ordinarily parol evidence Is admissible to show that 
the purchaser of realty did or did not assume en¬ 
cumbrances as part of the consideration for a deed, al¬ 
though some authoritles refuse to admit such evidence in 
contradfetion of a warranty against encumbrances. Parol 
proof concerning assumption of encumbrances may not 
be Introduced in violation of the contractual terms ef 
the deed. 

It may be shown, although not expressed in a 
deed, that the grantee agreed as part of the consid¬ 
eration to pay or assume an existing encumbrance,^® 


Deed of trust 

Parol evidence is inadmissil)^ to 
Show that there was no considera¬ 
tion for a note and deed of trust 
or to show a consideration that would 
have the eflect of renderln^: the 
Instruments void.—^Hartsfleld v. 
Grumpler, 297 S.W. 1012, 174 Ark. 
1179. 

Defeatbig' opemtlve words 

While the consideration of a deed 
is open to Investigation and explana- 
tlon for some purposes. In the ab- 
sence of fraud or xnlstake, want of 
consideration of a quitclaim deed 
cannot be shown for the purpose of 
defeatlng' its operative words,—Cren- 
shaw V. Crenshaw, 208 S.W. 249, 276 
Mo. 471. 

38. Arlz.—Collins v. Colllns, 52 P.2d 
1169, 46 Arlz. 485. 

Deed ttttaolced for fraad 

If deed is attacked by thlrd par¬ 
ties for fraud. It may be shown, In 
addition to consideration expressed, 
that substantia! and valuable consid¬ 
eration was paid, or the converse.— 
Warren Beflning' & Chemical Co. v. 
Dyer, 132 S.B. 877, 101 W.Va. 462. 

39-. Ga.—^Toung v. Younfir, 104 S.B. 
149, 160 Ga. 515. 

Tex.—Graves v. Graves, Civ.App., 26 
S.'W.2d 694, error dismissed. 

40. N.T.—Murdock v. Gilchrist. 62 

N.T. 242. 

Ohlo.—Conklln v. Hancock, 66 N-B. 
518, 67 Ohlo St. 465—Procter v. 
Bell, 9 Ohlo Dec., Reprint, 853, 17 
01nc.L..Bul. 389. 

Tenn.—^Bames v. Gregory, 1 Head 
230. 

Tex.—^Briley v. Hay, Civ.App., 13 S. 
‘W.2d 997—^FTanco^exan Land Co. 
V. Simpson, 20 S.W. 963, 1 Tex.CiVw 
App. 600. 

Vt.—White V. Miller, 22 Vt. 380. 
W.Va.—Crislip v. Caln. 19 W.Va. 438. 


41. Ala.—Gllllland v. Hawkins, 112 
So. 454, 216 Ala. 97. 

Ark.—Rowland v. Ward, 12 S.W.2d 
785, 178 Ark. 851. 

Tex.—Cochell v. Cawthon, Civ.App., 
110 S.W.2d 636, error dismissed— 
Silliman v. Oliver, Civ.App., 233 S. 
W. 867, error refused—Poster v. 
Wrigrht, Civ.App., 217 S.W. 1090. 
Foundatioxi for IntroduotloiL of proof 
Where grantee represented that the 
words ”other conslderatlons'' in his 
deed Included notes, this was suffi¬ 
cient to let In proof that the **pther 
considerations” referred to the notes. 
—Luse V. Becird, Tex.Civ.App., 252 S. 
W. 243. 

42. D.C.—Madison v. White, 54 F.2d 
440, 60 APP.D.C. 329. 

Tex.—Lindsay v. Texas Iron & Steel 
Co., Civ.App., 9 S.W.2d 287, error 
refused—^Wells v. Timms, Civ.App., 
275 S.W. 468. 

Utah.—Last Chance Banch Co. v. 
Erlckson, 25 P.2d 962, 82 TJtah 476. 

43. Fla.—^Bond v. Hewitt, 149 So. 
606, 111 Fla. 180—Bnns-Halbe Co. 
V. Templeton, 135 So. 135, 101 Fla. 
609. 

lowa.—^Klingensmlth v. Klingen- 
smlth, 185 N.W. 76, 193 lowa 360. 
Miss.—^Blum V. Planters* Bank & 
Trust Co., 136 So. 363, 161 Miss. 
226. 

N.J.—Clott V, Jordan, 160 A. 684, 10 
N.J.Misc. 733. 

Ohlo.—^Bevard v. Drucker, 182 N.B. 

699, 43 Ohlo App. 294. 

S.D.—James Valley Bank of Huron 
V. Rlchards, 219 N.W. 560, 52 S. 
B- 697. 

Tex.—Manton v. City of San Antonio, 
Clv.App., 207 S.W. 951, error re¬ 
fused. 

Saoitai regarded as snrplnsage 

r Consideration of deed stated as one 
dollar and other good and valuable 
consideration is open to investigation 
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and explanatlon, and recital of sum 
of one dollar might be treated as 
surplusage.—Pinley v. Williams, 29 
S.W.2d 103, 325 Mo. 688. 

No inteoLt to set ont tme consldera- 
tlon in deed 

Where there has been a contract 
for the sale of realty at a deslgnated 
sum and consideration reclted in¬ 
cludes mortgage Indebtedness against 
property whlch Is speclfically as- 
sumed, but deed exeeuted pursuant 
thereto does not purport to set out 
true consideration and recites con¬ 
sideration as nominal sum and other 
valuable consideration, It is permis- 
sible to prove the actual considera¬ 
tion to be paid by the vendee to the 
vendor.—^Puller v. McCallum & Rob- 
Inson, 118 S.W.2d 1028, 22 TenmApp. 
143. 

44. Fla.—Bond v. Hewitt, 149 So. 
606, 111 Fla. 180. 

Wis.—In re Petzold’s Bstate, 265 N. 
W. 87, 220 Wis. 297. 

45. Cal.—^Robson v. 0’Toole, 214 P. 
278, 60 Cal.App. 710. 

111.—^Brzlnger v. Gerrlty, 271 111.App. 
450—^Barnett v. Hubbard, 245 111. 
App. 109—Thompson v. Cralns, 216 
111.App. 300, modified in other re- 
speets 128 N.B. 608, 294 111. 270, 12 
A.L.R. 931. 

Ind,—^Evans v. Bolley, 137 N.B. 619, 
79 Ind.App. 196. 

KAn.—Woodburn v. Harvey, 190 P. 
620, 107 Kan. 57, rehearlng denied 
191 P. 468, 107 Kan. 422. 

Tex.—^Leeson v. City of Houston, 
Civ.App., 226 S.W. 763, afflrmed, 
Com.App., 243 S.W. 486—Bilis v. 
Thayer, Civ.App., 266 S.W. 822— 
Kleck V. Kleck, Clv.App., 246 S.W. 
720. 

Wash.—^Bollong v. Corman, 201 P. 

297, 117 Wash. 336. 

22 C.J. p 1163 note 70. 
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even though the property is granted subject to 
mortgage,^® although assumption of an encumbrance 
may not be shown by parol in contradiction of the 
contractual ternis of the deed;^'^ and where a 
party^s own allegations show that there was no 
intent to assume an encumbrance, he may not show 
the contrary by parol>^ On the other hand, where 
the deed contains a recital as to assumption of debts 
or encumbrances, this is not necessarily conclusive 
as against parol proof,^^ and in contradiction of the 
recital in the deed it may be shown by parol that 
a debt or encumbrance was not assumed as part of 
the consideration,50 although where assumption of 
a mortgage is recited as part of the consideration 
in a deed and the parties have for a number of 
years acted in accordance with the assumption clause 
both may be bound by the recited consideration.®^ 
Where the deed contains an assumption clause, but 
the underlying contract as written does not, it may 
be shown by parol that such clause was properly in- 
serted in the deed.®^ 


Mutual conveyances befween cotenants, Where 
two tenants in common of separate tracts of prop¬ 
erty executed mutual conveyances to each other in 
order to divide their interests, parol evidence was 
held inadmissible to show that one tenant in fact 
assumed an indebtedness secured by a deed of trust 
on one of the tracts, the deed making no mention 

thereof.®3 

Effect of covenant against encumbrances. The 
authorities are conflicting as to whether or not the 
assumption by the grantee of an encumbrance may 
be shown by parol where the deed contains a cove¬ 
nant against encumbrances.®^ It has been held that 
even though the deed contains a covenant of war- 
ranty against encumbrances, parol evidence of as¬ 
sumption does not destroy the warranty but leaves 
it in fuU force and effect except as to the specific 
encumbrance, the pa 3 rment or assumption of which 
was a part of the consideration,®® but there is also 
authority for the contrary view.®® It has also been 


Jatlffuent 

An agreement by grantee as part 
of consideration to discharge a judg- 
ment constituting an encumbrance 
ou land conveyed to him, not ex- 
pressed in deed, could be shown by 
parol.—Whitehead v. Weldon, Tex. 
Civ.App., 264 S.W. 958. 

SEortgage 

Where deed recited that land con¬ 
veyed was encumbered by two mort- 
gages, but did not state that grantee 
assumed and agreed to pay mort¬ 
gage debt, parol evidence was ad- 
misslble to show that grantee agreed 
to pay mortgage debt and that 
amount thereof was deducted from 
purchase prlce.—Bdwards v. Rutland 
Sav. Bank, 76 P.2d 1162, 181 Okl, 643. 
Pavlng 

Where there was no paving lien or 
paving contract or ordinance in ex- 
Istence when contract for purchase 
of property was made, parol evidence 
was admissible to show the real 
agreement of the parties as to which 
of the parties should pay for the 
pavement in case the abuttlng Street 
should be paved by the City.—Leeson 

V. City of Houston, Tex.Com.App., 
243 S.W. 486, afflrming, Civ.App., 226 
S.W. 763. 

Taxes 

It was not error to admit parol 
evidence that vendor agreed to pay 
taxes on property for current year 
as they beeame due and payable.— 
Grogan v. Lea, Tex.Civ,App., 269 S. 

W, 1070. 

Showing amoimt 

In suit by vendees who had re- 
sclnded to recover back prlce pald, 
where the written contracts evi- 
denced plaintiffs' obllgatlons to pay 
taxes and intereat, the amount so 


paid might be shown by parol.— 
Brewer v. New Orleans Land Co., 97 
So. 605, 154 La. 446. 

46. Cal.—Whlte v. Schader, 198 P. 
19, 185 Cal. 606, 21 A.L.R. 499. 

No inconaisteiLcy 

An agreement to assume and pay 
a mortgage not being inconslstent 
with a deed reciting that the prop¬ 
erty is granted subject to the mort¬ 
gage, ' such an agreement may be 
shown by parol evidence, as show¬ 
ing the consideration for the deed.— 
Whlte V. Schader, supra. 

47. lowa.—Dillivan v. German Sav. 
Bank, 124 N.W. 350. 

22 C.J. p 1128 note 9. 

48. lowa.—^Dimmitt v. Johnson, 203 
N.W. 261, 199 lowa 966. 

Where xnortgagee seeUiig dejQloieiu 
oy JudgmeiLt against purchasers of 
mortgaged property pleaded a con¬ 
tract between mortgagor and pur- 
chaser which ahowed exchange of 
other property for mortgaged proper¬ 
ty, and no intent to pay mortgage or 
retain part of price for that pur- 
pose, it was held that mortgagee 
could not contradict terms of such 
written contract by parol evidence 
that consideration was not as stat- 
ed, and that purchaser actually re- 
tained part of prlce to pay mort¬ 
gage.—Dimmitt v. Johnson, supra. 

49. Pia.—Luria v. Bank of Coral 
Gables, 142 So. 901, 106 Pia. 176, 
rehearlng denied 143 So. 598, 106 
Fla. 175. 

Ordlnaxily no estoppel 

Grantee in deed containing clause 
that grantee assumes and agrees to 
pay mortgages on land is ordinarily 
not estopped from denying such re¬ 
cital, and may show by parol evi- 
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dence that he never made such agree¬ 
ment.—Stowers v. Stuck, 268 N.W. 
310, 131 Neb. 409. 

Bafoxination as uimeoeBBaxy 
That grantee in deed did not re- 
sort to reformation to eliminate 
clause reciting that he assumed 
mortgage on land purchased by him 
does not necessarily prevent oral 
proof, on motion for deflciency judg- 
ment in foreclosure suit, that he did 
not assume mortgage.L-Stowers v. 
Stuck, 268 N.W. 310, 131 Neb. 409. 
6<K Pia.—^Luria v. Bank of Coral 
Gables, 142 So. 901, 106' Fla. 175, 
rehearing denied 143 So. 698, 106 
Pia. 176. 

Mo.—Bmpire Trust Co. v. Hitchcock, 
123 S.W.2d 566, 233 Mo.App. 681. 
Neb.—Stowers v. Stuck, 268 N.W. 
310, 131 Neb. 409—^Peters Trust Co. 
V. Mlskimins, 211 N.W. 616, 115 
Neb. 88. 

61. lowa.—First Nat. Bank v. Mc- 
Donough, 219 N.W. 329, 206 lowa 
1329, followed in First Nat. Bank 

V. Gurnett, 221 N.W. 958, 206 lowa 
1290. 

52. Mich.—^Lahey v. Hackley Union 
Nat Bank, 259 N.W. 130, 270 Mich. 
438. 

53. Miss.—Garner v. Garner, 78 So. 
623, 117 Miss. 694. 

54. Miss.—Martin v. Partee, 83 So. 
673, 121 Miss. 482. 

65, N.D.—^Brickson v. Wlper, 167 N. 

W. 692, 33 N.D. 193. 

22 C.J. P 1163 note 71. 

56. Fl€L—^Bond v. Hewltt, 149 So. 
606, 111 Fla. 180. 

Miss.—^Martin v. Partee, 83 So. 673, 
121 Miss. 482. 

22 C.J. P 1163 note 72. 
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held that where the deed contains a general war- 
ranty clause and recites a money consideration it is 
competent to prove by parol that part of such re- 
cited money consideration consisted in assumption 
of an encumbrance.®’^ 

c. In Actions for Breach of Coyenant 

In sult« for breach of covenant parol evldence is or- 
dinarily admissible to increase or decrease damages by 
showing the true consideration, although parol evldence 
may be inadmissible where the action is by a remote 
grantee against the original covenantor, where the actual 
consideration cannot be estimated in money, or where it 
is sought to Introduce such evldence to defeat the deed 
or a recovery on the covenant. 

Generally speaking, parol evidence is admissible 
in a suit for breach of covenant or warranty to 
show the true consideration,®* although the deed 
contains an acknowledgment on the part of the 
grantor that it has been paid at the time of or 
before the execution of the deed.®* Plaintiff may 
introduce parol evidence to show a greater consid¬ 
eration than that recited so as to increase damag¬ 
es,®* or defendant may show by parol that the con- 
sidera-tion was less, so as to reduce damages,®^ al¬ 
though parol evidence may not be introduced for 
the purpose of defeating the deed or a recovery on 


the covenant.®* So, too, in an action for breach of 
covenant of warranty on an exchange of land, 
where there has been no agreement as to the actual 
value of the land conveyed to plaintiff, parol evi¬ 
dence of such value is admissible on the issue of 
damages.®* In the absence, however, of a statute 
controlling, where the action is by a remote gran- 
tee against the original covenantor the latter can¬ 
not show that the consideration paid was other than 
that expressed in the deed,®^ and where the actual 
consideration is such that it cannot be estimated in 
money, the consideration expressed in the deed is 
conclusive.®® 

§ 951. -Bilis and Notes 

a. In general 

b. Indorsement 

a. Ih (General 

The rule and the qualificatlons thereof permitting 
the Introduction of parol evidence with respect to the true 
consideration of an Instrument are appllcable to promis- 
sory notes, bilis of exchange, and other commerciai 
paper. 

The real consideration for a promissory note or 
bili of exchange may be shown by parol,®® and ac- 


Ghenearal wazxaAty In a conveyance 
includes a warranty against encum- 
brances, and 'parol evidence is in¬ 
admissible to Show that the grantee 
agreed to assume a deed of trust 
then on the land.—^ECicks v. Sullivan, 
89 So. 811, 127 Miss. 148. 

57. S.C.-—Scott V. Wlggins, 101 S.B. 
113, 118 S.C. 88. 

58. Ark.—^Wade v, Texarkana 
Buildlng & Loan Ass*n, 233 S.W. 
937, 160 Ark. 99. 

Ind.—Smith V. Lamont, 137 N.B. 620, 
79 Ind.App. 209. 

15 C.J. p 1336 note 28. 

59. N.T.—Bingham v. Weiderwax, 1 
N.T. 609. 


60. Ark.—^Arkansas 
Bates, 59 S.W.2d 
331. 

Trust Co. V. 
1026, 187 Ark. 

61. Ark.—^Arkansas 
Bates, supra. 

Trust 

Co, 

V. 

62. Ark.—Arkansais 
Bates, supra. 

Trust 

Co. 

V. 

63. Mo.—^Howard v. 
W. 1, 166 Mo.App. 

Hurst, 

205. 

137 

S. 


G4. IlL—^Xllinois Land & Loan Co. v. 

Bonner, 91 111. 114. 

15 C.J. p 1336 notes 30, 31. 

^ Mlch.—^Randall v. Handall, 37 
Mlch. 563. 

TJ.S.—^Deutser v. Marlboro Shlrt 
Ca, aCJLMd., 81 F.2d 139, afflrm- 
ing, D.C., Union' Central Life In¬ 
surance Co. V. Deutser, 13 F.Supp. 
313—^Bromfield v. Trinidad Nat. 


Inv. Co., Colo., 36 F.2d 646, 648, 
71 A.L.R. 642, citing Corpus Juris. 

Ala.—^Blrst Nat Bank v. Bain, 188 
So. 64, 237 Ala. 580—^Birmlngham 
News Co. V. Moseley, 141 So. 689, 
693, citing Corpus Jnzls —^Harde- 
gree v. Riley, 122 So. 814, 815, 219 
Ala. 607, citing Corpus Juris— 
Wells V. Drane, 90 So. 898, 206 
Ala. 583—Phillips v. Matthews, 88 
So. 641, 205 Ala. 480—Blount 

County Bank v. Robinett & McCay, 
122 So. 802, 28 Ala.App. 145, cer¬ 
tiorari denied 122 So. 804, 219 Ala. 
603—Blackmon v. Engrram, 116 So. 
307, 22 Ala.App. 396. 

Ariz.—^Wentz v. Pacific States Sav- 
Ings & Loan Co., 83 P.2d 1006, 52 
Ariz. 508. 

Ark.—^Vinson v. Wooten, 259 S.W. 
366, 168 Ark. 170. 

Cal.—^IdcKay v. Security-Flrst Nat 
Bank of Los Angeles, 96 P.2d 376, 
35 Cal.App.2d 349—^Harper v. 
French, 84 P.2d 216, 29 Cal.App.2d 
214—SpeUacy v. Toung, 186 P. 368, 
44 Cal.Appw 174. 

Ga.—J. P. Byrd & Co. v. Marietta 
Fertilizer Co., 56 S.B. 86, 87, 127 
Ga. 30—^Yarbrough v. Shackelford, 
168 S.E. 532, 43 Ga.App. 243— 
Southern Crushed Stone & Granite 
Co. V. Dom, 141 S.B. 59, 37 Ga.App. 
664—Spells V. Swift & Co., 130 S.B. 
593, 34 GfuApp. 620. 

Ky.—^Vinaird v, Bodkin*s Adm'x, 72 
S.W.2d 707, 264 Ky. 841. 

La.—^Belknap Hardware & Mfg. Co. 
V. Heam, 166 So. 396, 179 La. 909 
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—^B. F. Goodrich Co. v. Truxillo, 
App., 191 So. 763. 

Mo.—Bunch v. Phillips, App., 79 S. 
W.2d 786—Bollinger v. New Era 
Pub. Co., App., 68 S.W.2d 726. 

N.H.—Stratton v. Stratton, 129 A. 
876, 82 N.H. 125. 

N.J.—^Kover v. Robinson, 165 A. 73, 
110 N.J.Law 863, affirmed 168 A. 
297, 111 N.J.Law 240. 

N.T.—^Residence Funding Co. v.. 
Francis, 268 N.T.S. 239, 149 Mlsc. 
380. 

Okl.—Roberts v. Boydston, 97 P.2d 
898, 186 Okl. 336. 

S.C.—Stalnaker v. Tolbert 114 S.Bl 
412, 121 S.C. 437. 

Tex.—City Investment & Loan Co». 
V. Wlchita Hardware Co., 91 S.W. 
2d 683, 127 Tex. 44, modlfying, 
Civ.App., 67 S.W.2d 222—Gaines 
Motor Sales Co. v. Hastings Mfg. 
Co., Civ.App., 104 S.W.2d 648, error 
dlsnaissed—Central Nat Bank of 
Waco V. Lawson, Civ.App., 7 S.W.. 
2d 915, affirmed, Com.App., 27 S.W.. 
2d 125. 

Wash.—^Flrst State Bank of Kellogg: 
V. Merritt, 1 P.2d 902, 163 Wash. 
467. 

W.Va.—^Rauschenbach v, McDanierst 
Bstate, 11 S.B.2d 852. 

22 C.J. p 1164 note 74. 

Checks 

Ga.—^Purcell v. Armour Packlng Co.,. 

61 S.B. 138} 4 Ga.App. 253. 
Kan.^Grifflth v. Marsh, 118 P. 879„ 
85 Kan. 698. 
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cordingly, where such matters are available by way 
of defense as discussed in Bilis and Notes §§ 486- 
524, it may be shown that there was no considera- 


tion®7 or that the consideration was illegal,’®^ or 
inadequate,69 or has failed,70 or that the instru- 


Exact and fnll consideration for a 
note may be shown by parol.—Cam- 
bon Bros. v. Suthon, 84 So. 496, 147 
La. 66. 

Snrronndlnfir oircnmstances 
CIrcumstances under which a note 
was ffiven may be inqulred into as 
bearlng on the consideration for the 
note.—^Pirst Nat. Bank v. Holmes, 
181 N.W. 46, 213 Mich. 41. 

Bent note payable In cotton 
A rent note calling for “40,000 Ibs. 
of United States lint cotton,” Indl- 
catlng on its face lack of complete- 
ness in failing to designate which 
grade of the Standard system of 
grading was to be applied, parol evi- 
dence was admissible to supply the 
omission by explaining the consid¬ 
eration.—^Mays V. Hankinson & Hag- 
ler, 120 S.E. 793, 31 Ga.App. 473. 

67- U.S.—^Bromfleld v. Trlnidad Nat. 
Jnv. Co., Colo., 36 F.2d 646, 648, 71 
A.L.B.. 542, clting Coxpns Juris. 
Ala.—Spencer v. Blanke Mfg. & Sup¬ 
ply Co., 124 So. 904, 220 Ala. 360. 
Ariz.—^Boyle v. Webb, 94 P.2d 642, 
54 Ariz. 188—^Yuma Nat. Bank v. 
Balsz, 237 P. 198, 28 Ariz. 336. 
Ark.—^Lincoln Reserve Life Ins. Co. 

V. Jones, 10 S.W.2d 910, 178 Ark. 
466—Tate v. Gould, 299 S.W. 24, 
176 Ark. 306—Vinson v. Wooten, 
269 S,W, 366, 163 Ark. 170—Chand- 
ler V. Grlffln, 239 S.W. 18, 162 Ark. 
626—McBlrath v. Gomer, 216 S.W. 
881, 144 Ark. 641. 

Cal.—Richardson v. Lamp, 290 P. 14, 
209 Cal. 668—Harper v. French, 84 
P.2d 216, 29 Cal.App.2d 214—Bank 
of America Nat. Trust & Savmgs 
Ass'n V. Goldstein, 76 P.2d 646, 25 
Cal.App.2d 37—Cooper v. Cooper, 
39 P.2d 820, 3 Cal.App.2d 154. 

D.C.—^McGrew v. McGrew, 279 P. 923, 
61 App.D.C. 345. 

Ga.—^Anderson v. Rheney, 110 S.B. 
164, 152 Ga, 418—Southern Crush- 
ed Stone & Granito Co. v. t>orn, 
141 S.B. 59. 37 aa.App. 564—Por¬ 
ter FertiHzer Co. v. Brewer, 136 
S.B. 477, 36 Ga.App. 329—McDon¬ 
ald V. Citizens’ Bank of Ludowici, 
103 S.E. 861, 25 Ga.App. 609— 
Stewart v. Hardin, 101 S.B. 716, 24 
Ga.App. 611. 

lowa.—^Northern Trust Co. v. An- 
derson, 262 N.W. 629, 222 lowa 
690, adhered to 271 N.W. 192, 222 
lowa 590—Jones v. Wllson, 2'68 N. 

W. 82, 219 lowa 324—Cooley v. 
Wm, 237 N.W. 316, 212 lowa 701, 
followed in 237 N.W. 318, 319— 
Security Sav. Bank v, Carlson, 231 
N.W. 643, 210 lowa 1117. 

Kan.—Farmers' State Bank of Rus- 
sell V. Montgomery, 282 P, 741, 129 
Kan. 203—First Nat. Bank v. 
Stroup, 177 P. 836, 104 Kan. 11. 


Da.—Belknap Hardware & Mfg. Co. 

V. Heam, 156 So. 896, 179 La. 909 
—Succession of Moreira, 134 So. 
697, 172 La. 633—B. Olinde & Sons 
Co. V. Istrouma Mercantile Co., 
App., 172 So. 793—^Thomton v. 
Beeson, 136 So. 283, 17 La.App! 37. 

Me.—^Westbrook Trust Co. v. Tlm- 
berlake, 115 A. 655, 121 Me. 64. 
Mass.—Tanners Nat. Bank of Wo- 
bum V. Dean, 186 N.E. 219, 288 
Mass. 151. 

Mo.—Bckery v. Byng. App., 45 S.W. 
2d 924—^Main St. Bank v. Bnnis, 
7 S.W.2d 391, 222 Mo.App. 916— 
In re Kenage's Estate, App., 3 S. 

W. 2d 1041—^Wolflnbarger v. Met- 
calf, App., 282 S.W. 749—Farmers' 
Bank of Westboro v. Harris, App., 
260 S.W. 946—Eastin v. Bank of 
Harrlsonville, 246 S.W. 991, 213 
Mo.App. 130—Central Nat. Bank v. 
Walterscheid, 222 S.W. 912, 204 
Mo.App. 179. 

Neb.—Ricketts v. Reichenbach, 272 
N.W. 254, 132 Neb. 466—Luikart 

V. Meierjurgen, 248 N.W. 379, 124 
Neb. 816—Bennlngton State Bank 
V Petersen, 207 N.W, 673, 114 Neb. 
420. 

Nev.—^Dlxon v. Miller, 184 P. 926, 43 
Nev. 280. 

N.H.—Stratton v. Stratton, 129 A. 
876, 82 N.H. 126. 

N.C.—American Agr. Chemical Co. v. 

Griffln, 164 S.B. 577, 202 N.C. 812. 
N.D.—Farmers* & Merchants' State 
Bank of Tolna v. Stavn, 194 N.W. 
689, 49 N.D. 993. 

Okl.—Planters* Trading Co. v. Gold- 
en Grocery Co., 281 P. 771, 139 Okl. 
246—First State Bank of Gowen v. 
Miller, 246 P. 591, 118 Okl. 49— 
Llndsay Stato Bank v. Forbls, 236 
P. 470, 108 Okl. 126—Oilton State 
Bank v. Ross, 234 P. 667, 108 Okl. 
24. 

Or.—Tomlhiro v. United Hotel Cor¬ 
poration, 28 P.2d 880, 145 Or. 629 
—Eastham v. Bechtel, 275 P. 670, 
128 Or. 673—^Vincent v. Russell, 
201 P. 433, 101 Or. 672, 20 A.L.R. 
417. 

R. I.—Gardner v. Gardner, 121 A. 386, 
46 R.I. 214—^Lopato v. Hayman, 
111 A. 629, 43 R.I. 271. 

S. C.—First Nat. Bank v. Ussery, 128 
S.E. 707, 131 S.C. 618. 

S.D.—Smith v. Munson, 238 N.W. 27, 
69 S.D. 6—^Puller v. James Mur- 
phy Harms Supply Co., 223 N.W. 
713, 54 S.D. 492, followed in Hofe- 
man v. James Murphy Harms Sup¬ 
ply Co., 223 N.W. 719, 64 S.D. 607, 
Hofemann v. Anderson, 223 N.W. 
719, 64 S.D. 606, Payne v. James 
Murphy Harms Supply Co., 223 N. 

W. 719, 54 S.D. 607, Payne v. An¬ 
derson, 223 N.W. 719, 64 S.D. 606, 
Warfield v. James Murphy Harms 
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Supply Co., 223 N.W. 720, 54 S.D. 
608, and Warfield v. Anderson, 223 
N.W. 720, 64 S.D. 608—Independ- 
ent Harvester Co. v. Anderson, 186 
N.W. 112, 46 S.D. 60—First State 
Bank of Lemmon v. McMahon, 186 
N.W. 1014, 45 S.D. 76. 

Tenn.—Bank of Rockwood v. Foster, 
12 Tenn.App. 418. 

Tex.—McFarland v. Shaw, Com.App., 
46 S.W.2d 193, reverslng Shaw v. 
McFarland, Civ.App., 28 S.W.2d 
663. 

Utah.—^Hanson v. Greenleaf, 218 P. 
969, 62 Utah 168. 

Va.—Baach v. Bank of Pocahontas, 
160 S.E. 68, 157 Va. 124, 76 A.L.R. 
1324. 

Wash.—Spokane State Bank v. Til- 
ton, 233 P. 16, 132 Wash. 641. 
W.Va.—Shannon v. Lampton, 177 S. 
B. 776, 116 W.Va. 766—^Federal 
Savings & Trust Co. v. Davis, 139 
S.E. 703, 104 W.Va. 236. 

Wyp.—^Wright v. Krouskop, 108 P.2d 
262. 

22 C.J. p 1166 note 77. 

Pertinent facts 

Where the maker of a note may 
prove by parol that It was really 
without consideration, contrary to' a 
recital of consideration therein, any 
facts pertinent to such an issue thus 
made are relevant.—Stewart v. Har¬ 
din, 101 S.B. 716, 24 Ga.App. 611. 
Note for labor 

In suit on negotiable note "for la¬ 
bor,” payable to inaker’s son four 
months after maker^s death, whether 
consideration was actually given 
may be established by proof, al- 
though the instrument imported a 
consideration.—^Murrell v. Glbbs* 
Adm’r, 120 S.W.2d 1018, 276 Ky. 124. 

68. Ark.—Tate v. Gould, 299 S.W. 
24, 176 Ark. 306. 

La.—Belknap Hardware & Mfg. Co. 

V. Hearn, 165 So. 396, 179 La. 909. 
22 C.J. p 1166 note 78. 

69. Tex.—^Barnes v. McCarthy, Civ. 
App., 132 S.W. 86. 

70. U.S.—Bromfleld v. Trlnidad Nat. 
Inv. Co., 36 F2d 646, 648, 71 A.L. 

R. 642, citing Coxpns Jtixls. 

Ariz.—Boyle v. Webb, 94 P.2d 642, 
64 Ariz. 188. 

Ark:—Poulas v. Kumpures, 70 S.W.2d 
47, 189 Ark. 44—Tate v. Gould, 299 

S. W. 24, 175 Ark. 306. 

Cal.—Shepard v. Hunt, 186 P. 677, 43 
Cal.App. 630. 

Fla.—Odlin v. Stuckey, 80 So. 291, 
76 Fla. 42. 

Ga.—Commerial Credit Co. v. Lewis, 
200 S.B. 666, 69 Ga.App. 144—Tyre 
V. Prlce, 183 S.E. 843, 62 Ga.App. 
626—Kaylor v. Bolton, 173 S.E. 191, 
48 Ga.App. 670—Phillips v. Phil¬ 
lips, 169 S.E. 537, 46 Ga.App.'838— 
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ment was for forbearance or extension g^ven,^^ or, 
as discussed infra § 985, for accommodation, further 
it may be shown that a note was given as a payment 
to be credited on the maker’s account^^ or as col- 
lateral for an existing debt,"^® or was not to be con- 
strued as a relinquishment or waiver of a set-off 
claimed agaitist such debt7^ While parol evidence 
of a contemporaneous agreement is inadmissible to 
contradiet, vary, or explain the terms of a negotia- 
ble instrument, it may be introduced to show ab- 
sence of consideration for the instrument,'^^ and 
where a note is given in consideration of a trade 
agreement the breach thereof is a defense which 
may be shown orally or by w-ritings other than the 
aote.*^® 

The Negotiahle Instruments Law does not pre- 
clude parol proof, as betw^een original parties, of 
the tnie consideration for a bili or notej^*^ nor does 
it preclude admission of parol evidence of the want 
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or failure of consideration as between original par- 
ties."^^ 

Altering or defeating agreement. Where the ef- 
fect of parol evidence contradicting the consider¬ 
ation expressed in the instrument or showing the 
true consideration to be different therefrom would 
be to change or defeat the legal operation and effect 
of the instrument or to add new. matter to an in¬ 
strument otherwise complete on its face, the evi¬ 
dence is not admissible;79 but while it is true that, 
where the consideration of a promissory note is so 
stated therein to make it a part of the terms and 
conditions of the contract, it is not permissible to 
set up another and different consideration for the 
purpose of showing a failure of the latter, it is stili 
competent to show that the true basis of the con¬ 
tract was without actual consideration of any sort 
whatever, and that the resultant promise is for that 
reason wholly void.^® 
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Hevis v« Bank of La Gran^re, 109 
S.EL 684. 27 Ga.App. 564. 

111.—^Kratzmeyer v. Welsaman, 235 
IlLApp. 305. 

La.—Belknap Hardware & Mfg:. Co. 

V. Hearn, 155 So. 396, 179 La. 909 
—B. Olinde & Sons Co. v. Istrou- 
ma Mercantile Co., App., 172 So. 
793—Gk>ldsin4th v. Parsons, App., 
156 So. 822, affirmingr 154 So. 68, 
affirmed 161 So. 879, and case re- 
manded 161 So. 175. 182 La. 122. 

Md.—Leonard v. Union Trust Co. of 
Maryland, 117 A. 322, 140 Md. 203 
—^Leonard v. Union Trust Co. of 
Maryland, 117 A. 318, 140 Md. 192. 
ICo.—Bunch V. Phillips, App., 79 S. 

W. 2d 785—^Dlckherber v. Tumbull, 
App., 31 S."W.2d 234—Boswell v. 
Richards, App., 224 S.W. 1031. 

Nev.—^Dixon v. Miller, 184 P. 926, 
43 Nev. 280. 

N.J.—^Koyer v. Robinson, 165 A. 73, 
110 K.J.Law 363, afflrmed 168 A. 
297, 111 N.J.Law 240—^Westmout 
Nat. Bank v. Payne, 156 A. 652, 108 
N.LLaw 133. 

N.T.—Titie Quarantee & Trust Co. 
V. Pam, 134 N.E. 625, 232 N.T. 441, 
affirminff 182 N.T.S. 824, 192 App. 
BIv. 268, which affirmed 156 N.T.S. 
333, and rearerument denied 135 N. 
E. 904, 238 N.T. 530—Ruppert v. 
Singhl, 209 N.T.S. 324, 212 App.Dlv. 
630. 

N.C.—^American Agr. Chemical Co. v. 
Griffln, 164 S.E. 677, 202 N.C. 812 
—Swift & Co. V. Aydlett, 135 S. 
B. 141, 192 N.C. 830. 

Ofcl.—^Roherts v. Boydston. 97 P.2d 
898, 186 Okl. 336—Templeman v. 
Wilson Motor Co., 43 P.2d 411, 171 
Okl. 637—Fredrick v. Ludwlg, 240 
P. 1049, 112 Okl. 217. 

Pa.—^Barly v. Huntley, 172 A. 683, 
815 Pa. 382. 


S.C.—First Nat. Bank v. Ussery, 128 
S.E. 707, 131 S.C. 518. 

S.D.—Independent Harvester Co. v. 
Anderson, 186 N.W. 112, 45 S.D. 
60. 

Tex.—Central Nat. Bank of Waco v. 
Lawson, Com.App., 27 S.W.2d 125, 
afflrming, Clv.App., 7 S.W.2d 915 
—TUrlft Packlng Co. v. Royal Mfg. 
Co., Civ.App., 27 S.W.2d 255, error 
dismissed—Shaw v. Nolen, Civ. 
App., 23 S.W.2d 445—Lee v. First 
Nat. Bank, Civ.App., 254 S.W. 394. 
Utah.—^Hanson v. Greenleaf, 218 P. 
969, 62 Utah 168. 

Va.—Baach v. Bank of Pocahontas, 
160 S.B. 68, 157 Va. 124, 76 A.L.R. 
1324. 

22 C.J. p 1165 note 80. 

71. 111.—Morgan v. Fallenstein, 27 
111. 31. 

N.T.—Kelly v. Theiss, 47 N.T.S. 145, 
21 Misc. 811. 

72. Mont.—Bennett v. Tillmon, 44 P. 
80, 18 Mont. 28. 

73 Ky.—^Kirchdorfer v. Watkins, 
248 S.W. 261, 252, 198 Ky. 69, cit- 
ing Ooxpus Jiuis. 

22 C.J. p 1165 note 82. 

74. Mont.—Bohn Mfg. Co. v. Har- 
rison. 34 P. 313, 13 Mont. 293. 

75. N.D.—Parmers* & Merchants' 
State Bank of Tolna v. Stavn, 194 
N.W. 689, 49 N.D. 993. 

76. Miss.—Hattiesburg Chero Cola 
Bottling Co. V. Nugrape Bottllng 
Works, 116 So. 885, 160 Miss. 762. 

77. Idaho.—Taylor v. Pluharty, 208 
P. 866, 35 Idaho 705. 

W.Va.—Huntington Pinance Co. v. 
Toung, 143 S.B. 102, 106 W.Va. 405. 

78- 111.—^First Nat. Bank v. Trott, 

236 IlLApp. 412. 

lowa.—Security Sav. Bank v. Carl- 
son, 231 N.W, 643, 210 lowa 1117 
—State Sav. Bank of Logan v. 
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Osborn, 175 N.W. 964, 188 lowa 
168. 

La.—Robichaux v. Block, 81 So. 371, 
144 La. 859. 

Nev.—^Dlxon v. Miller, 184 P. 926, 43 
Nev. 280. 

79- U.S.—^Virginia-Carolina Chemi¬ 
cal Corporation v. Puller, D.C.Ga., 
35 F.Supp. 482. 

Ala.—^Pirst Nat. Bank v. Bain, 188 
So. 64, 287 Ala. 580. 

Ga.—Spells v. Swift & Co., 130 S.B. 
593, 34 Ga.App. 620—Lee v. Bx- 
change Nat. Bank of Pitzgerald, 
120 S.B. 694, 31 Ga.App. 470. 

Kan.—^Buser v. Everly, 224 P. 66, 
115 Kan. 674. 

Minn.—Brown v. Backer, 207 N.W. 
20, 166 Mmn. 50. 

Mo.—First Nat. Bank & Trust Co. v. 
Llmpp, 288 S.W. 957, 221 Mo.App. 
951. 

Va.—Good V. Dyer, 119 S.B. 277, 137 
Va. 114. 

Ciontraotiial reoitalB 
Real consideration of note may be 
shown unless recltal of considera¬ 
tion contained therein is contractual 
in its nature.—Hattiesburg Chero 
Cola Bottling Co. v. Nugrape Bot¬ 
tling Works. 116 So. 886, 160 Miss. 
762. 

Kaker of check may not show that 
check was without consideration in 
order to defeat liability in action by 
bank.—^Pirst Nat. Bank’s Receiver v. 
Hignite, 43 S.W.2d 668, 241 Ky. 276. 
Contingent consideration 
Where the promise of a maker of 
a note to pay is an unconditional 
promise made with knowledge that 
part of the consideration was con¬ 
tingent, parol evidence that such con¬ 
tingent part of the consideration was 
not furnlshed is inadmissible.—Tstre 
V. Prlce, 183 S.B. 843, 62 Ga.App. 626. 
sa Ga.—^Porter Pertilizer Co. v. 
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b. Indoisement 

It is ordinarlly held that as between the parties paroi 
evidence may be introduced to show the character of con- 
slderation for indorsement of a negotiable Instruments or 
the absence or failure thereof, and the llke. 

As against his immediate indorsee, an indorser 
may introduce paroi evidence going to show the con- 
sideration of the transfer.81 The indorser may 
show that his indorsement was wholly without con- 
sideration;82 that it was with notice of a defense 
and as collateral for an existing debt;83 that he 
was merely the agent of the indorsee;®^ that the 
consideration for the transfer has failed^S or been 
diverted;8® that the indorsement was intended as 
a receipt and given on payment of the note*? or 
merely to effect a transfer ;88 that the real consid¬ 


eration was less than the face of the note;®® that 
the indorsement was intended as a security for cer- 
tain pa 3 mients, the balance being payable to the 
indorser after such pa 3 mients were satisfied,®® or 
that the indorsement was for the accommodation of 
the indorsee, as discussed infra § 985. 

§ 952. - Other Instruments 

The pule admitting paroi evidence to show the con¬ 
sideration or lack thereof for written Instruments is ap- 
plicable to Instruments of ali kinds, such as assignments, 
bilis of sale, bonds, releases and contracts generally. 

The rule permitting the true consideration to be 
shown by paroi or extrinsic evidence has been ap- 
plied to assignments ;®i bilis of sale;®^ and, like- 


Brewer, 136 S.E. 477, 36 Ga.App. 
329. 

81. 111-—Bradshaw v. Grigsby, 283 
IlLApp. 420. 

Minn.—Henry Simons Lumber Co. v. 
Schnobrlch, 198 N.W. 406, 169 

Minn. 116. 

N.C.—American Agr. Chemical Co. v. 

Griffln. 164 S.E. 577, 202 N.C. 812. 
Vt.—Citizens’ Sav. Bank & Trust Co. 
V. Paradis & Sons, 146 A. 3, 102 
Vt. 114. 

22 C.J. p 1166 note 84. 

liTatare and character of an in¬ 
dorsement made on a note after de- 
livery and the intent of the parties 
to the transaction may be shown.— 
Crlpple Creek State Bank v. Kolle- 
stone, 202 P. 115, 70 Colo. 434. 

ShowixLg prior xLegrotlatioxu 
Where a written contract provided 
for the purchase by one Corporation 
of the buslness and assets of anoth- 
er and the payment of ali the in- 
debtedness of the latter, savlng it 
and Its sureties harmless from lla- 
bility thereon, and pursuant to prior 
oral negotiations the officers and 
promoters of the purchasing Corpo¬ 
ration indorsed a note, evldencing a 
prior obligation of tho Corporation 
whose business was purchased, it 
was held that paroi evidence of the 
prior negotiations was admissible to 
Show the facts and circumslances of 
the indorsement and to tix. the con¬ 
sideration therefor.—Hilgemeier v. 
Bower Mfg. Co., 139 N.E. 691, 81 Ind. 
App. 191. 

82. Ark.—Eliis v. First Nat. Bank, 
260 S.W. 714, 163 Ark. 471. 

111.—Cohen v. WolfTs, 242 Ill.App. 60 
—First Nat. Bank v. Trott, 236 
Ill.App. 412, 

Va.—Baach v. Bank of Pocahontas, 
160 S.E. 68, 157 Va. 124, 76 A.L.R. 
1324. 

22 C.J. p 1166 note 86. 

'Ohder iTegotlable XnstnimexLtfl Ziaw 
(1) Negotiable Instruments Law 
does not prevent showing by paroi 
evidence want or failure of consid- 
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eration for Indorsement.—^Young v. 
Jackson, 265 N.W. 877, 218 lowa 628. 

(2) Under Negotiable Instruments 
Law, the Immediate indorser of a 
promissory note in suit by Indorsee 
may not interpose defense that note 
was indorsed by him as a gift and 
gratuity and that, therefore, indorse¬ 
ment and delivery were without good 
and valuable consideration in order 
to lay foundation for paroi evidence. 
—Valentine v. Hayes, 135 So. 638, 
102 Pia. 157. 

83. Wash.—^Keeler v. Commercial 
Printlng Co., 48 P. 239, 16 Wash. 
526. 

84. Kan.—Uovejoy v. Citizens’ Bank, 
23 Kan. 331. 

85. Ark.—Eliis v. First Nat. Bank, 
260 S.W. 714, 163 Ark. 471. 

Wis.—'Smith V. Carter, 25 Wis. 283. 

86. Ala.—^Avery v. Miller, 6 So. 38, 
86 Ala. 495. 

87. Ind.—Spencer v. Sloan, 9 N.E. 
160, 108 Ind. 183, 68 Am.R. 36. 

22 C.J. p 1166 note 91. 

88. Ark.—Lake Providence First 

Nat. Bank v. Reinman, 126 S.W. 
443, 93 Ark. 376, 379, 28 L.R.A.,N. 
S., 530. 

Cal,—Allin V. Williams, 82 P. 441, 
97 Cal. 403. 

89. Ala.—Cook V. Cockrill, 1 Stew. 
476, 18 Am.D. 67. 

90. 111.—Scammon v. Adams, 11 111. 
676. 

Mo.—Wood V. Matthews, 73 Mo. 477. 

91. XT.S.—Deutser v. Marlboro Shirt 
Co., C.C.A.Md., 81 P.2d 139, affirm- 
ing, D.C., Union Central Life In¬ 
surance Co. V. Deutser, 13 F.Supp. 
313. 

Cal.—Laugharn v. Chamberlain, 34 P. 
2d 766, 139 Cal.App. 601—Thatcher 
V. G. & M. Concrete Co., 280 P. 
211, 100 Cal.App. 424. 

Mmn.—Midland Nat. Bank of Minne- 
apolis v. Hendrickson, 206 N.W. 
723, 165 Minn. 446. 

Mo.—Perrenbach' v, Pehlig, App., 74 
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S.W.2d 503, 606, citing Corpus 
rl8. 

Pa.—Miller v. Belmont Packing & 
Rubber Co., 110 A. 802, 268 Pa. 51. 
R.I.—Gunn v. McCabe, 139 A. 916, 
49 R.I. 53. 

22 C.J. p 1166 note 97. 

Zxplalniiig recital of doUax’' as 

oouslderatlon 

Where assignment of rent by les- 
sor to mortgagee recited considera¬ 
tion of one dollar and contained no 
contractual consideration, actual con¬ 
sideration could be shown, and when 
shown must be given effect.—^Plower 
V. King, 260 N.W. 48, 189 Mxnn. 461. 
“Por valne reoeived” 

That statement in written assign¬ 
ment of lease contalning words “for 
value received” declared that assign¬ 
ment obvialed necessity of applica- 
tion for a receiver for realty in- 
volved could not be construed to 
mean that such was the whole con¬ 
sideration or that by the assignment 
assignors did not give up something 
of value that inured to assignee, and 
paroi testimony was admissible to 
prove the actual consideration for 
the assignment, where there was no 
language in assignment Indicating 
such an Interpretation, and state¬ 
ment was signed only by assignee. 
—^Denver Joint Stock Land Bank of 
Denver, Colo., v. Sherman, Mo.App., 
162 S.W.2d 702. 

■'Other valnable consideration.*’ 

Where assignment of lessor's 
rights recited one dollar and other 
valuable consideration, paroi evi¬ 
dence is admissible to show what 
other valuable consideration was.— 
Cashion v. Bank of Arlzona, 245 P. 
360, 80 Ariz. 172. 

98^ Cal.—Seaboard Dairy Credit Cor¬ 
poration V. Herman, 83 P.2d 1042, 
139 Cal.App. 320—^Wurdeman v. 
Waller, 263 P. 568, 88 Cal.App. 393. 
Ga.—Miller v. Whitesburg Banking 
Co., 197 S.E. 906, 58 Ga.App. 84. 
Mo.—George O. Richardson Machin- 
ery Co. v. Dlx, App., 245 S.W. 216. 
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wise, the nile has been appHed to bonds;®* cer- | tificates of deposit;®* contracts generallycon- 


Or.—Wilson v. Prettyman, 185 P. 
587, 94 Or. 275. 

Tex.—Ho^ers v. Rogers, Ci\’.App., 
150 S.W.2d 139—Mullm v. Xaah-El 
Paso Motor Co., Civ.App., 250 S. 

W. 472. 

Wis.—Baierl v. Riesenecker, 230 X. 

W. 605, 201 Wis. 454, reversing 227 

X. W. 9, 201 Wis. 454. 

22 C.J. p 1166 note 98. 

93- Del.—0*Connor v. Caplan, 106 
A. 48, 12 Del.Ch. 72. 

Mo,—Chicago, B. & Q. R. Co. v. Van- 
den-Boom, App., 30 S.W.2d 186. 
X^T.—Hocking Valley Ry. Co. v. 
Barbour, 183 X.T.S. 163, 192 App. 
Div. 654, affirmed 130 X.E. 909, 230 
X.T. 599—Hocking Valley Ry. Co. 
V. Barbour, 179 N.Y.S. 810, 190 
App.Div. 341. 

Tex.—Barker v. Fagg, Civ.App., 107 
S.W.2d 490. 

22 C.J. p 1166 note 99. 

Beplevy boxid 

The recltal of issuance of the writ 
of det Inue, and its levy in a replevy 
bond are not matters of substance 
but of inducement, showing the con- 
sXderation of the bond and parol evi- 
dence may supply omisslons thereln. 
—White V. Morring, 95 So. 494, 19 
Ala. App. 69, certiorari denled Ex 
parte White, 95 So. 495, 209 Ala. 95. 

94. lowa—Murray v. First Trust & 
Savings Bank of Sibley, Osceola 
County, 207 N.W. 781, 201 lowa 
1325. 

ZK>aiL lastead of deposlt 
Oral evidence is admissible to 
prove that certiflcates of deposit rep- 
resent loans, and not actnal deposits. 
—Murray v. First Trust & Savings 
Bank of Sibley, Osceola County, su-< 
pra. 

95- U.S.—^Fldelity & Deposit Co. of 
Maryland v. Wheeler, C.C.A.Iowa, 
34 P.2d 892—^Koplar v. Warner 
Bros. Pictures, D.C.Del., 19 F.Supp. 
173—^UniOtt Central Life Ins. Co. 

V. Deutser, D.C.Md., 13 F.Supp. 313, 
affirmed, C.C.A., Deutser v. Mari- 
boro Shirt Company, 81 F.2d 139. 

Ala.—Moore v. Williamson, 164 So. 
645, 213 Ala. 274, 42 A.L.R. 981— 
Jones V. First Nat. Bank, 89 So. 
437, 206 Ala. 203. 

Ark.—Hartsfield v. Crumpler, 297 S. 

W. 1012, 174 Ark. 1179. 

Cal.—Wilson v. Davis, 81 P.2d 971, 
11 Cal.2d 761—Bowman v. Union 
Trust Co. of San Diego, 106 P.2d 
913, 41 Cal.App.2d 397—Sandrlni v. 
Branch, 90 P.2d 593, 32 Cal.App. 
2d 707—^Pearce v. Underwood, 84 
P.2d 244, 29 Cal.App.2d 282—Lind- 
say V. Mack, 43 P.2d 360, 5 Cal. 
App.2d 491—Board of Home Mis¬ 
sione and Church Extension of M. 
B. Church v. Manley, 19 P.2d 21, 
129 CaLApp. 541—^Peterson v. Mat- 
chinske, 291 P. 248, 108 CalJ^.pp. 7. 


Colo.—^W. T. Rawleigh Co. v. Dick- 
neite, 61 P.2d 1028, 99 Colo. 276. 
D.C.—0'Connor v. Shapiro, 13 P.2d 
957, 56 App-D.C. 351. 

Ga.—Phillips V. Phillips, 169 S.E. 
637, 46 Ga.App. 838—^Waller v. 

Martin-Senour Co., 166 S.E. 53, 46 
Ga.App. 808—^A. M. Roblnson Co. v. 
Rice, 148 S.E. 542, 39 Ga.App. 786 
—^Amason v. Bank of Tignall, 134 
S.E. 115, 36 GaApp. 509—Georgia 
Casualty Co. v. Dlxie Trust & Se- 
curlty Co., 98 S.E. 414, 23 Ga.App. 
447. 

Ky.—Bullock v. Young, 67 S.W.2d 
941, 252 Ky. 640—^Paducah Xews- 
papers v. Goodman, 65 S.W.2d 990, 
251 Ky. 754—Apple v. McCullough, 
38 S.W.2d 956, 239 Ky. 74—HufC v. 
Puller, 246 S.W. 149, 197 Ky. 119 
—^Penn Pumiture Co. v. RatlifP, 
238 S-W. 393, 194 Ky. 162. 

La.—Cleveland v. Westmoreland, 186 
So. 593, 191 La. 863—Guaranty 

Bank & Trust Co. v. Hunter, 137 
So. 904, 173 La. 497—Green v. Lou- 
isiana Hlghway Commission, App., 
3 So.2d 236—^Wainwright v. Gil- 
ham, App., 188 So. 434—State ex 
rei. Muslow v. Louisiana Oil Re- 
flning Corporation, App., 176 So. 
686, motlon denied 177 So. 476, 
affirmed Arkansas Puel Oll Co. v. 
State of Louisiana ex rei. Muslow, 
58 SX:t. 832, 304 U.S. 197, 82 L. 
Bd. 1287, rehearing denled 58 S.Ct. 
1044, 304 U.S. 589, 82 LBd. 1549— 
Collins V. Jones, App., 152 So. 802. 
Me.—Greeley v. Greeley, 110 A. 637, 
119 Me. 264. 

Mass.—Lane v. Sulllvan, 19 N.B.2d 
74, 302 Mass. 213. 

Mich.—Petltion of Ptolemy, 276 N.W. 

476, 282 Mich. 353—National Se- 
curity & Trust Co. v. Nlles In- 
vlsible Door Check Co., 193 N.W. 
199, 222 Mich. 610. 

Miss.—Hattlesburg Chero Cola Bot- 
tling Co. V. Nugrape Bottling 
Works, 116 So. 886, 150 Miss. 762. 
Mo.—^Lohrer v. Chas. P. Vogel Real 
Bstate Co., App., 239 S.W. 1098— 
Berry v. Royster, App., 232 S.W. 

477. 

Neb.—Barth v. Reber, 280 N.W. 219, 
136 Neb, 26—^Lulkart v. Massachu- 
setts Bonding & Insurance Co., 263 
N.W. 124, 130, 129 Neb. 771, cit- 
ing Corpus Juris—Hartman v. Lip- 
ovsky, 241 N.W. 563, 122 Neb. 823. 

—^Morrison v. Cnsp, 202 P. 123, 
27 N.M. 380. 

N^.Y.—M. 0’Neil Supply Co. v. Pe¬ 
troleum Heat & Power Co., 19 N. 
B.2d 676, 280 N.Y. 60, reversing 6 
N.Y.S,2d 328, 254 App.Div. 833, 
motion denled 21 N.B.2d 196, 280 
N.Y. 687—I. & I. Holding Corpora¬ 
tion V. Gainsburg, 12 N.E.2d 632, 
276 N.Y. 427, 115 A.L.R. 682, af- 
firming 296 N.Y.S. 762, 261 App. 
Div. 560—Reade v. Sullivan, 18 N. 
Y.S.2d 841, 269 App.Div. 229—Wid- 
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der Dye & Chemical Co. v. U. S. 
Marking Tag Co., 269 N.Y.S. 802, 
241 App.Div. 703—Traders' Nat. 
Bank of Rochester v. Laskin, 201 
N.Y.S. 728, 207 App.Div. 18. re- 
versed on other grounds 144 N.E. 
784, 238 N.Y. 635, amendment of 
remittitur denied 147 N.B. 172, 239 
N.Y. 607—Higgins v. Exchange 
Nat. Bank, 263 N.Y.S. 869, 142 

Mlsc. 69—^Nahoum v. Slocum, Av- 
ram & Slocum Tradlng Co., 182 N. 

Y.S. 318, 111 Misc. 627. 

N.C.—^Whedbee v. Ruffln, 126 S.E. 
616, 189 N.C. 257. 

N.D.—Clark v. Henderson, 244 N.W. 
314, 62 N.D. 603, 84 A.L.R. 347— 
Heckenlaible v. Cook, 189 N.W. 
110, 48 N.D. 1209. 

Ohio.—Detroit & I. R. Co. v. Murry, 
168 N.E. 206, 25 Ohlo App. 409. 
Okl.—^Amerada Petroleum Corpora¬ 
tion V. Tucker, 66 P.2d 64, 176 Okl. 
289—Berry-Beall Dry Goods Co. v. 
Francis. 230 P. 496, 104 Okl. 81. 
Pa.—^Washington Steel Porm Co. v. 
North City Trust Co., 162 A. 829, 
308 Pa. 351. 

S.C.—Shelton v. Skyland Stages, 169 
S.E. 718, 170 S.C. 100. 

S.D.—Independent Harvester Co. v. 

Anderson, 186 N.W. 112, 46 S.D. 60. 
Tenn.—^Pnerson v. International Agr. 
Corporation, App., 148 S.W.2d 27— 
Harris v. Morgan, 7 S.W.2d 63, 157 
Tenn. 140. 

Tex.—Pope v. Mergenthaler Linotype 
Co., Civ.App., 131 S.W.2d 668, er¬ 
ror refused—Galnes Motor Sales 
Co. V. Hastings Mfg. Co., Civ.App., 
104 S.W.2d 648, error dismissed— 
Theophllakos v. Costello, Civ.App., 
64 SW.2d 203—Smlth v. Chipley, 
Civ.App., 14 SW.2d 116. 

Yt.—Citizens' Sav. Bank & Trust Co. 
V. Paradis & Sons, 146 A. 3, 102 
Vt. 114. 

Va.—^Wood V. Southern Shale Brlck 
Corporation, 4 S.E.2d 360, 173 Va. 
364—Richeson v. Wood, 163 S.E. 
339, 158 Va. 269, 82 A.L.R.' 1189. 
Wash.—Von Herberg v. Von Her- 
herg, 106 P.2d 737. 

22 C.J. p 1166 note 2. 

Chaxltable pledge 

Where no conslderation is stated 
In charltable pledge, or where there 
is recltal of insufflcient considera- 
tion, holder may allege and prove 
true conslderation, and in dolng so 
is not limited to words in agrreement. 
—I. & I. Holding Corporation v. 
Gainsburg, 296 N.Y.S. 752, 251 App. 
Div. 660, affirmed 12 N.E.2d 632, 276 
X^.Y. 427, 115 A.L.R. 582. 

TTsury 

In an action to foreclose a mort- 
gage, the defense being usury, parol 
evidence was admissible to Show 
that the conslderation for an agree- 
ment, made after the execution of 
the mortage and greatly benefltlng 
the mortgagee, was a certain flve 
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tracts of employtnent Contracts of guaranty and 
suretyship;^'^ contracts of insurance;^^ contracts 
of sale or exchange;®^ leases;! mortgages and deeds 


of tnist,2 as where paroi evidence is admitted to 
show that a mortgage was given to secure future 
advances options partnership agreements 


thousand dollars received from a 
thlrd person, the written supplemen¬ 
ta ry agreement stating that the con- 
sideration was “$10 and other val- 
uable consideration.”—Midland Tim- 
ber Co. v. Furman, 97 S.E. 881, 111 
S.C. 287. 

96. Mo.—^Mytton v. New York, C. & 
St. Ii. R. Co., App., 198 S.W. 189. 

Tex.—Suderman-Dolson Co. v. Rod- 
gers, 104 S.W. 193, 47 Tex.Civ.App. 
67. 

97 . Ga.—Wall er v. Martin-Senour 
Co., 166 S.E. 53, 45 Ga.App. 808. 

La.—Consolidated Cos. v. Angelloz, 
App., 166 So. 910, reinstated 170 
So. 556. 

Mo.—Lohrer v. Chas. F. Vogel Real 
Estate Co., App., 239 S.W. 1098. 
W.Va—^Henderson v. Kesael, 116 S. 

E. 68, 93 W.Va, 60. 

22 C.J. p 1166 note 4. 

9& 111.—^Mayer v. Illinois Life Ins. 

Co., 211 IlLApp. 285. 

Ky.—Continental Casualty Co. v. 
Jasper, 88 S.W. 1078, 121 Ky. 77, 
28 Ky.L. 63, 

99. Ala.—Fambrough v. Townson, 
85 So. 476, 204 Ala. 251. 

Cal,—^Los Angeles County v. Farns- 
worth, 41 P.2d 677, 4 Cal.App.2d 
616—Quality Building & Securlties 
Co. V. Bledsoe, 14 P.2d 128, 126 
Cal. App. 493—^Andrews v. De 
Lorm, 283 P. 393, 102 Cal.App. 623 
—Robson v. 0'Toole, 214 P. 278, 60 
CaLApp. 710. 

Ga—^Hamilton v. Conyers, 28 Ga 
276—Ramsey-Fender Motor Co. v. 
Chapman, 168 S.E. 92, 46 GaApp. 
385. 

Ind,—Old First Nat. Bank & Trust 
Co. V. Scheuman, 13 N.E.2d 651, 
214 Ind. 662, 119 A.L.R. 1166— 
Boyd V. Greer, 123 N.E. 122, 70 
Ind.App. 77. 

Kan.—^Youxnans v. Kansas Telephone 
Co., 296 P. 697, 132 Kan. 360. 

La—^Ridgely v. Fabacher, 166 So. 
212, 180 La 171—Succession of 

Rhodes, 114 So. 107, 164 La. 488— 
De Ponte v. Ogden, 108 So. 777, 161 
La 378—^Wainwright v. Gilham, 
App., 188 So. 434—Morris v. Mor¬ 
ris, App., 160 So. 134—McConnell 
V. Harris Chevrolet Co., App., 147 
So. 827—Breeden v. Breeden, App., 
147 So. 767. 

Mass.—Fay v. Corbett, 124 N.E. 73, 
233 Mass. 403. 

Mlss.—^Woodrich v. St. Catherlne 
Gravel Co., 195 So. 307, 188 Mlss. 
417, 127 A.L.R. 1179. 

Mo.—Craig v. Koss Const. Co., App., 
69 S.W.2d 964—Hackncy v. Har- 
grove, App., 259 S.W. 496. 

Neb.—Stanton Nat. Bank of Stan- 
ton V. Swallow, 203 N.W. 661, 113 
Neb. 336. 


N.T.—Vieser v. Bellows, 199 N.T.S. 
341, afflrmed 205 N.Y.S. 26, 209 
App.Div. 640, appeal dismlssed 147 
N.E. 221, 239 N.Y. 622. 

N.C.—Federal Land Bank of Colum- 
bia V. Hobertson, 187 S.E. 676, 210 
N.C. 436. 

N.D.—Pattee v. Prall, 176 N.W. 669, 
46 N.D. 107. 

Ohio.—^Detroit & I. H. Co. v. Murry, 
168 N.E. 206, 25 Ohio App. 409. 

Okl.—^Amerada Petroleum Corpora¬ 
tion V. Tucker. 65 P.2d 54, 176 Okl. 
289. 

Or.—Schmldt v. Wirth, 196 P. 376, 
99 Or. 261. 

Pa—Real Estate Co. of Pittsburg v. 
Rudolph, 163 A. 438, 301 Pa 602. 

S.C.—^Halsey v. Mlnnesota-South 

Carolina Land & Tlmber Co., 177 
S.E. 29, 174 S.C. 97, 100 A.L.R. 1. 

Tex.—Daggett v. WoMC, Civ.App., 44 
S.W.2d 1063—^Kelsey v. Blackman, 
Civ.App., 293 S.W. 199—Speer v. 
Hansen, Civ.App., 213 S.W. 824. 

Utah.—^Afton Livestock Co. v. Peter- 
son, 220 P. 710, 62 Utah 437. 

Va—^Protestant Episcopal High 

School in Virginia v. Parrish, 190 
S.E. 146, 168 Va. 103. 

W.Va—Crislln v. Cain, 19 W.Va. 438. 

Wis.—Coyne v, Coyne, 225 N.W. 138, 
199 Wis. 263, rehearing denied 226 
N.W. 935, 199 Wis. 263. 

22 C.J. p 1166 note 6. 

1. Ark.—^Whittaker v. Holmes, 263 
S.W. 788, 166 Ark. 1. 

Cal.—Johnston v. Courtial, 14 P.2d 
771, 216 Cal. 506. 

Ga—Elliott V. Marshall, 176 S.E. 
770, 179 Ga 639—Tift v. McCas- 
kill, 166 S.E. 192, 171 Ga. 289. 

Mich.—Hagan v. Moch, 229 N.W. 629, 
249 Mich, 611. 

Miss.—Ravesies v. 'Martin, 199 So. 
282. 

Mont.—Sunburst Oil & Gas Co. v. 
Neville, 257 P. 1016, 79 Mont 550. 

Tex.—^Wallace v. Renfroe, Civ.App., 
124 S.W,2d 466, error dismissed, 
Judgment correct—Stanolind Oil & 
Gas Co. V. Cerf, Civ.App., 110 S.W. 
2d 177, error dismissed—^Harris v. 
Mann, Civ.App., 207 S.W. 166. 

Wis.—^Northwestern Loan & Trust 
Co. V. Topp Oil & Supply Co., 248 
N.W. 466, 211 Wis. 489. 

22 C.J. p 1167 note 9. 

2. U.S.—In re Shapiro, D.C.Md., 36 
P.Supp. 679. 

Ala—^First Nat. Bank v. Bain, 188 
So. 64, 237 Ala 680—^Montgomery 
V. Hart, 144 So. 101, 225 Ala 471— 
Bynon v. Citlzens' Bank of Carbon 
Hili, 130 So. 391, 221 Ala 626. 

Ark.—Temple v. Hamilton, 11 S.W. 
2d 465, 178 Ark. 356—Hollenberg 
Music Co. V. Williams, 200 S.W. 
989, 132 Ark. 617. 
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Cal.—W. P. Fuller & Co. v. McClure, 
191 P. 1027, 48 CaLApp. 186—In¬ 
ternational Mortgage Bank v. Ea¬ 
ton, 177 P. 880, 39 Cal.App. 39. 

Fla—Mallard v. Ewing, 164 So. 674, 
121 Fla 664—^Ronnoc Grove Co. v. 
Coe-Mortimer Co., 91 So. 266, 83 
Fla 370. 

111.—See Garrard v. J. S. Ashbrook 
Co., 222 111. App. 387—^Dunn v* 

Burke, 139 IlLApp. 12. 
lowa—^Farmers’ Sav. Bank of Wil- 
liamsburg v. Cash, 200 N.W. 603,. 
199 lowa 597—Com Belt Trust & 
Savings Bank of Belle Plaine v- 
May. 196 N.W. 736, 197 lowa 64. 
Ky.—McNeiirs Adm’x v. Riley, 75 
S.W.2d 1068, 266 Ky. 170—Dwig- 
gins V. Howard, 67 S.W.2d 649„ 
247 Ky. 746. 

Mich.—Ruloff V. Hazen, 83 N.W. 370',. 
124 Mich. 670—Blair v. Harris. 42: 
N.W. 790, 76 Mich. 167. 

MInn.—Bums v. Burns, 144 N.W. 

761. 124 Minn. 176. 

Miss.—^Wimberly v. Wortham, 3 So.. 
469. 

Mo.—^Harwood v.‘ Toms, 32 S.W. 666*, 
130 Mo. 226—Stumbaugh v. Hali, 
App., 30 S.W.2d 160--k3. D. John¬ 
son Farming Co. v. Goodwyn, App., 
208 S.W. 110. 

Neb.—^Rhodes v. Lewis, 287 N.W, 
662, 136 Neb. 870. 

Pa.—In re Hirsh's Estate, 6 PaDist 
& Co. 207. See Shallek v. O^Hara, 
6 Sch.Beg. 277. 

S.C.—Woodrow v. Frederick, 131 S.E. 
698, 133 S.C. 431—^Kaphan v. Ryan, 
16 S.C. 352. 

S.D.—Charles Friend & Son v. 

Schmidt, 233 N.W. 913, 67 S.D. 477. 
Wis.—Clark v. Tallmadge, 176 N.W. 
906, 171 Wis. 133. 

Bvidence admlsslble to show Jncoir. 
rect reoital of consideration 
Mich,—Higgins V. McGill, 176 N.W. 
410, 411, 207 Mich. 570. 

3. lowa.—Corn Belt Trust & Sav¬ 
ings Bank of Belle Plaine v, May, 
196 N.W. 736, 197 lowa 64. 

Mont—^First Nat Bank v, Robke, 
236 P. 327, 72 Mont 627. 

Pa—^Wardman v. Iseman, 99 Pa. 

Super. 651. 

Chattel mortgacd 

Ark.—Temple v. Hamilton, 11 S.W. 

2d 465, 178 Ark. 356. 

Mass.—Glassman v. FIcksman, 131 
N.E. 316, 238 Mass. 680. 

Bealty mortgage 

lowa.—E veris t v. Carter, 210 N.W. 
659, 202 lowa 498. 

4. N.Y.—^Benedict v. Pineus, 84 N, 
E. 284, 191 N.Y. 377. 

5. Tex.—Ramsey v, Blrd, Civ.App., 
170 S.W. 1076. 
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railroad passesand releases and settlement agree- 
ments.'^ It is also permissible under the general 
rule to introduce paro! evidence to show want or 
failure of considerat ion in respect of such instru- 
ments.* However, the rule permittmg the true con- 
sideration or a want or failure of consideration to 
be shown by parol evidence in these instances is 


subject to the rule considered infra § 956 precluding 
the introduction of parol evidence where its effect 
would be to contradict recitals of consideration in- 
tended of themselves to embody a contractual right 
DT oblig^tion, and where evidence proffered would 
have such effect it is to be excluded,® as, for ex- 
ample, where it is offered to vary the contractual 


& S.C.—Nlckles V. Seaboard Air 

Line R. Co., 54 S.B. 255. 74 S.C. 

102 . 

7- Ky.—^Hazelwood v. Woodward, 
126 S.W.2d S57, 277 Ky. 447. 

Or.—Cockerham v. First Xat. Bank, 
297 P. 363, 136 Or. 176. 

Pa.—^Tasin v. Bastress, 110 A- 744, 
268 Fa. 85. 

Tenn.—Hibernia Bank & Trust Co. 
V. Boyd, 48 S.W.2d 1084, 164 Tenn. 
376. 

Tex.—Cochell v. Ca.wthon, CIv.App., 
110 S.W.2a 636, error dlsmlssed— 
Anders v, California State Life 
Ins. Co., Civ.App., 214 S.W. 497. 

22 C.J, p 1167 note 12, 

SurzoTuudliLsr oizotuustoiLoes 

Oral evidence conceming’ clrcnm- 
stances under 'which TPritten release 
of intereat in decedent*s estate was 
executed by heirs held admissible to 
Show consideration therefor.—Nel- 
son V. Nelson, 20 P.2d 996, 131 Cal. 
App. 126. 

8. Cal.—In re Kellogg, 107 P.2d 964, 
41 CaI.App.2d 833. 

Ga.—^Miller v. Whitesburg Banking 
Co., 197 S.E. 906, 68 Ga.App. 84— 
Ramsey-Pender Motor Co. v. 
Chapman, 168 S.E. 92, 46 Ga.App. 
385. 

La.—Chandler v. Burkhalter, 121 So. 

353, 10 La.App. 575. 

Minn.—^Morrlson v. Johnson, 181 
W. 946, 148 Minn. 343. 

N.T.—Beekman v. Stern, 181 N.T.S. 

873, 191 App.Div. 612. 

Or.—^In re Clymer’s Estate, 44 P.2d 
1082, 160 Or. 351. 

Tex.—C. V. Hili & Co. v. Parker, 
Civ.App., 145 S.W.2d 330. 

Andgxunent 

Wis.—^In re Carlln*s Estate, 208 N. 
W. 988, 190 Wis. 133. 

Bond 

Wis.—John A. Tolman & Co. v. Pe- 
terson, 176 N.W. 916, 170 Wis. 433. 
Ckmtracts generally 
Cal.—^Pearce v. Underwood, 84 P.2d 
244, 29 CaI.App.2d 282. 

Contract of gnaranty 
La.—Consolidated Cos. v. Angelloz, 
App., 170 So. 556, reinstating 166 
So. 910. 

Contracte limitlng oanier^s UablUty 
Parol evidence is admissible to 
Show that notwithstanding contrary 
recitals no reduction in rates or oth- 
er consideration was in fact glven. 
—Ward V. Missouri Pac. R. Co., 58 
S.W. 28, 158 Mo. 226—10 CJ. p 154 
note 81. 


Contxaot of sale 

Ark.—O. K. Transfer & Storage Co. 
V. Crabtree, 248 S.W. 271, 167 Ark. 
323. 

Cal.—Quality Building & Securities 
Co. V. Bledsoe, 14 P.2d 128, 126 
Cal.App. 493—Lewis Pub. Co. v. 
Henderson, 284 P. 713, 103 Cal. 
App. 426. 

Uoirtgages and. deeds of tnurt 
XT.S.—^Lefmann v. Brill, Ohio, 142 P. 
44, 73 C.C.A, 230. 

Kan.—Rice v. Rice, 166 P. 799. 101 
K&n. 20. 

Mioh.—Sellers v. Perry, 168 N.W. 
144, 191 Mich. 619. 

Miss.—^Ravesies v. Martin, 199 So. 
282. 

N.C.—Bruner v. Threadgill, 88 N.C. 
361. 

Va.—^Waller v. Banes* Adm*r, 167 S. 

E. 721. 166 Va. 389. 

Option contracta 

(1) Generally.—^Morrison v. John¬ 
son, 181 N.W. 946, 148 Minn. 343. 

<2) Option under seal.—^Hartford- 
Connectlcut Trust Co, v. Divine, 116 
A, 239, 97 Conn. 193, 21 A.L.R. 134. 
Beleasee 

(1) Evidence showing that release 
was glven without consideration 
should have been permitted if re¬ 
lease was not under seal.—Weitling 
V. Sorenson, 272 N.T.S. 338, 241 App. 
Div. 377. 

(2) Alleged prior parol agreement 
to pay balance of commission If 
optionee exerclsed option could not 
be deemed real consideration for 
broker^s releaslng vendor from pay- 
ing such balance so as to permlt 
parol evidence of agreement in order 
to Show failure of consideration for 
wrltten release.—W. Ross Campbell 
Co. V. Sears, Roebuck & Co., 29 P.2d 
910, 136 CaLApp. 765. 

9m U.S.—^Bastian v. TJ. S., C.C.A. 
Ohio, 118 F.2d 777—Wiley v. Dixie 
Oil Co„ C.C.A.Kan., 43 F.2d 61. 

Ala.—^First Nat. Bank v. Bain, 188 
So. 64, 237 Ala. 680—Kilgore v. 
Arant, 146 So. 540, 26 AlaApp. 
366. 

Cal.—Quality Building & Securities 
Co. v. Bledsoe, 14 P.2d 128, 125 
Cal.App. 493. 

Ga.—Calhoun v. Lemon, 14 S.E.2d 
710—^Automobile Battery Co. v. 
Geraghty & Co., 118 S.B. 412, 30 
Ga.App, 446—Georgla Casualty Co. 
V. Dixle Trust & Security Co., 98 
S.E. ,414, 23 Ga.App. 447. 

Ind.—^Ross V. Terre Haute, Indlan- 
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apolls & Eastem Traction Co., 173 
N.E. 707, 92 Ind.App. 13, trans- 
ferred, see 171 N.E. 665, .202 Ind. 
698. 

Mo.—^Meyer v. Weber, 109 S.W.2d 
702, 233 Mo.App. 832. 
Neb.-^halupnik v. Brant, 279 N.W. 
159, 134 Neb. 466. 

N.D.-^lark v. Henderson, 244 N.W. 

314, 62 N.D. 603, 84 AL.R. 347. 
Pa.—Vogel V. Taub, 173 A 270, 316 
Pa. 41. 

R. I.—Kuzoian v. Jaffa, 161 A. 130, 52 

R. I. 367. 

S. C.—Shelton v. Skyland Stages, 169 

S. B. 718, 170 S.C. 100—Gladden v. 
Keistler, 140 S.B. 161, 141 S.C. 624. 

Wis.—Borchert v. Coons, 171 N.W. 
70, 168 Wis. 623. 

Varylng contractual recitals gener¬ 
ally see infra § 958. 

AsBignmeiLt 

U.S.—Wiley v. Dixie Oll Co., C.C.A 
Kan., 43 P.2d 61. 

Contraotz generally 
Doctiine permitting real consider¬ 
ation of written contract to be 
shown by parol or other extrlnsic 
evidence has no application where 
the statement of consideration is 
contractual and consists of speclflc, 
direct promise.—^Parmers' Elevator 
Co. of Colton V. Swier, 210 N.W. 671, 
60 S.D. 436. 

Building contract 

Parol evidence to show that real 
agreement was to pay different sum 
from that ^xpressed In written 
building contract was held properly 
excluded in the absence of fraud, as 
contradlctory of the contractual 
terms of the Instrument.—^Duchat- 
klewlcz V. Cohen, 136 A 910, 6 N.J. 
Misc. 438. 

Exchange of lands 
In contract for exchange of 
lands, consideration Is contractual 
part of writlng, within rule exclud- 
ing parol testlmony.—^Borchert v. 
Coons, 171 N.W. 70, 168 Wis. 523. 
Bease 

Wyo.—Barrett v. First Nat. Bank, 62 
P.2d 318, 60 Wyo. 602. 

Option nnder seal 
Defendant cannot dlspute exlst- 
ence of sufficient consideration to 
support option under seal for pur- 
chase of realty in actlon at law for 
damages.—Samon ds v. Cloninger, 
127 S.B. 706, 189 N.C. 610. 

Beleose 

Ky.—Drane v. Loulsvllle Ry. Co., 131 
S.W.2d 439, 279 Ky. 4M. 
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terms of a sale in respect of the amount, time, mode, 
or terms of payment.l® 

§ 953. --Payment of Consideration 

ParoI evldence is admissible to explain or contradict 
the noncontractual recitais of a written Instrument re- 
specting the fact or method of payment of considera¬ 
tion. 

A recital in a written instrument as to the pay- 
ment of the consideration is merely in the nature 


of a receipt and may be contradicted,^^ unless such 
contradiction would have the effect of rendering 
nugatory some substantial and contractual provi- 
sion of a valid written contract or undertaking,!^ 
or, in the case of a conveyance, where the grantor 
or those claiming under him attempt, by contra- 
dicting the consideration clause, to defeat the op- 
eration of the deed.^^ One seeking to defeat a 
conveyance may not show failure to pay or perform 


Mo.—Ezo V. St. Louis Smelting & 
Refinmg Co., App., 87 S.W.2d 1051. 

ya_^Harvey v. Richmond, F. & P. 

Ry. Co., 173 S.E. 361, 162 Va. 49, 
92 A.L.R. 240. 

XTxubifreed coxislderatloiL 
It Is not permissible to prove, as 
consideration for contract, consider¬ 
ation which parties have never 
ai^reed on.“~01oth v. Gloth, 153 S.E. 
879, 154 Va. 611, 71 A.L.R. 700. 

10. Md.—RaflCerty v. Butler, 106 A. 
530, 133 Md. 430. 

Oharaoter of title 

Recital In contract for sale of 
realty that title was merchantable 
held not recital of consideration, 
but of contractual term, and evidence 
to Show defective title was properly 
excluded.—First Federal Trust Co. 
V. Stockfleth, 276 P. 371, 98 Cal.App. 
21 . 

Koaey oonslderatioBi 
Where written contract for sale 
of automobile recited a money con¬ 
sideration, parol evidence was inad- 
missible to prove that in fact seller 
had agreed to take second-hand au¬ 
tomobile as part of the consideration 
Instead of money.—^RafCerty v. But¬ 
ler, 105 A. 530, 133 Md. 430. 

11. U.S.—^Deutscr v. Marlboro Shirt 
Co., C.C.A.Md., 81 F.2d 139, 142, 
citingr Coxpns Juris, and aihrmmg, 
D.C., Union Central Life Insurance 
Co. V. Deut.ser, 13 F.Supp. 313— 
Cascaden v. Bell, Alaska, 257 F. 
926, 169 C.C.A. 76. 

Ark.—Loliis V. Loliis, 85 S.W.2d 732, 
191 Ark. 199. 

Del.—^Missouri-Kansas Pipe Line Co. 

V. Satterthwaite, Super., 14 A.2d 
414. 

Ga.—Coles v. Mozley, 96 S.E. 963, 
148 Ga, 21—^Newsom v. Reynolds 
Chevrolet Co., 168 S.E. 763, 43 Ga, 
App. 376—Googe v. York, 142 S.E. 
662, 38 Ga.App. 62. 

111.—^Wright V. Buchanan, 123 N.E. 
53, 287 111. 468. 

Ky.—^Hazelwood v. Woodward, 126 
S.W.2d 867, 277 Ky. 447—Beaver 
Dam Coal Co. v. Brashoar, 64 S. 

W. 2d 609, 246 Ky. 69—Saylor's 
Adm’r v. Brock, 219 S.W. 441, 187 

■ Ky. 653. 

La,—Grimm v. Pugh, App., 197 So. 
641. 


Mlnn.—Trost v. Brey, 194 N.W, 617, 
166 Mlnn. 242. 

Mo.—^Finley v. Williams, 29 S.W.2d 
103, 326 Mo. 688—^Berry v. Roy- 
ster, App., 232 S.W. 477. 

Neb.—^Hartman v. Lipovsky, 241 N. 

W. 663, 122 Neb. 823. 

N.J.—^Rlver Park Homes Corporation 

V. Hammond, 1 A,2d 16, 120 N.J. 
Law 519, affirmed 6 A.2d 697, 122 
N.J.Law 466—Clott v. Jordan, 160 
A. 684, 10 N.J.Misc. 733. 

N.T,—^Moller v. Paulivico, 208 N.T.S. 

737, 212 App.Div. 394. 

N.C.—Pate V. Gaitley, 111 S.E. 339, 
183 N.C. 262. 

N.D,—Clark v. Henderson, 244 N.W. 

314, 62 N.D. 503, 84 A.L.R. 847. 

Okl.—Lindsay State Bank v. Mc- 
Grew, 219 P. 904, 96 Okl. 74— 
Taylah v. Bunnell, 186 P. 240, 77 
Okl. 40. 

Pa,—Real Estate Co. of Pittsburg v. 
Rudolph, 163 A. 438, 439, 301 Pa. 
502, citing Corpus Juris. 

SC.—Caln V. Whitlock, 182 S.E. 762, 
178 S.C. 289. 

Tenn.—Harkins v. Wells, 13 Tenn. 
App. 299. 

Tex.—Skinner v. Vaughan, Civ.App., 
150 S.W.2d 260, error dismlssed, 
Judgment correct—^Davis v. Wil¬ 
liams, Civ.App., 144 S.W.2d 446, 
error dismissed, Sup., 14 S.W.2d 
982—Cochell v. Cawthon, Civ.App., 
110 S.W.2d 636, error dismissed— 
Berryman v. Flake, Civ.App., 20 S. 

W. 2d 803, 805, error dismissed, 

quoting Corpus Juris —Smith v. 
Chipley, Civ.App., 14 S.W.2d 116, 
121, Quoting Corpus Juris —Glaser 
V. Henderson, Civ.App., 2 S.W.2d 
987—^Waybourn v. Spurlock, Civ. 
App., 281 S.W. 687, 589, citlng 
Corpus Juris —Silliman v. Oliver, 
Civ.App., 247 S.W. 902—Silliman v. 
Oliver, Civ.App., 233 S.W, 867, 
error refused—^McKay v. Tally, 
Civ.App., 220 S.W. 167, followed in 
McKay v. Fulgham, 220 S.W. 171. 

W.Va.—Hunt v. Hunt, 114 S.E. 283, 
91 W.Va. 686—Baughman v. Hoffi- 
man, 110 S.B. 829, 90 W.Va. 388. 
Wyo.—^reamery Package Mfg. Co. 
V. Cheyenne Ice Cream Co., 100 P. 
2d 116, 118, 66 Wyo. 277, quoting 
Corpus Juris —^Kay v. Spencer, 213 
P. 671, 29 Wyo. 382, 27 A.L.R. 1122. 
22 C.J. P 1167 note 13. 

Beoovery of tupaid conslderatiLou 
The rule forbidding Introduction 
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of parol evidence to show failure of 
consideration recited in Instrument 
is not operative when evidence Is 
ofCered for purpose of obtalning re- 
covery of that which has not been 
paid.—Cochell v. Cawthon, Tex. Civ. 
App., 110 S.W.2d 636, error dismiss¬ 
ed. 

Showlug over paymeBLt 
Where contract provided for sale 
of land at specifled prlce per acre, 
purchaser*s acceptance of deed did 
not estop him from showing a short- 
age in the acreage and from recover- 
ing amount overpaid, the deed being 
the act of the vendor in assumed 
execution of the contract.—^Duffy v. 
Phlpps, 104 S.B. 665, 180 N.C. 313. 

Showing payments other than those 
recited 

Testimony as to other payments 
than of amounts called for by sale 
contract and shown by receipts was 
not inadmissible as tending to vary 
written contract.—Southern Cah- 
fomia Music Co. v. Labes, 288 P 
1096, 106 CaLApp. 266. 

12. 111.—^Bach Brlck Co. v. City of 
Chicago, 166 N.E. 496, 336 111. 101 
—Crawford v. Abraham Lincoln 
Life Ins. Co., 278 Ill.App. 676—^Er- 
zinger v. Gerrity, 271 Ill.App. 460. 

Mo—Mongler v. Mongler, App., 57 
S.W.2d 740. 

Wls.—Spankus v. West, 267 N.W. 

910, 222 Wis. 238. 

22 C.J. p 1168 note 14. 

Contractual recitais of consideration 
generally see infra § 968. 

13. La.—^Johnson v. Johnson, 186 
So. 299, 191 La. 408. 

]Sr.J.—River Park Homes Corporation 
V. Hammond, 1 A.2d 16, 120 N.J. 
Law 619, affirmed 6 A.2d 697, 122 
N.J.Law 466. 

Or.—^Marks v. Twohy Bros. Co., 194 
P. 676, 680, 98 Or. 614, citing Cor¬ 
pus Juris. 

W.Va.—^Hunt v. Hunt, 114 S.E. 283, 
91 W.Va. 686. 

22 C.J. p 1168 note 16. 

Introduction of parol evidence In 
connection with consideration sup- 
portlng a resulting trust see the 
C.J.S. title Trusts § 105, also 66 
C.J. P 381 notes 3-6 and 22 C.J. p 
1168 notes 16-17. 
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a consideration not fcxprtrssed in the writing it- 
self.14 

Manner of paymcnt, Where an instrument re¬ 
cites a certain amount as the consideration, parol 
evidence may be admitted to show the method of 
payment, or how such amount was actually paid 
or was to be paid.^^ So evidence that the consid¬ 
eration was paid in property is admissible, although 
a money consideration is expressed,^® although it 
has been held that where an instrument is on its 
face payable in money parol evidence is inadmissi- 
ble to show that a different method of payment was 
contemplated in violation of the expressed contrac- 
tual term of the instrument^^ 

§ 954. -Where Consideration Not Stated 

Where the fnstrument States no constderation or falis 
to set forth what the consideration Is, parol evidence Is 
admissible to show the consideration and of what it con- 
sfsts, although under the guise of dolng so it is not proper 
to admit parol evidence In effect destroylng the con- 
tractual clauses of the instrument. 

Even though the instrument does not state any 


consideration or set forth what the consideration 
is, parol evidence may be admitted to show that 
there was a consideration, and of what it consist- 
ed,i® unless the instrument is of such a nature that 
the failure to express a consideration renders it 
void under the statute of frauds.^® One may not, 
under the guise of showing the unexpressed con¬ 
sideration for an instrument, show by parol that 
there was no consideration or that it failed for the 
purpose of defeating its operative words.^® 

§ 955. - Consistency with Expressed 

Consideration 

The principle admlttlng parol evidence In explanatlon 
of the consideration recited In a written Instrument Is 
ordinarii/ llmited In Its applicatlon to evidence of such 
other consideration as may be consistent with that ex¬ 
pressed. 

While parol evidence is admissible to show a dif¬ 
ferent consideration from that expressed in a writ¬ 
ten instrument where such different consideration 
is consistent with that expressed,it has been laid 
down that the consideration to be shown by the pa- 


14. Ark=-Greeri v. Muikey, 2li &. 
W. 201, 143 Ark. 124. 

15. Ark.—Jones v. Llttle, 194 S.W. 
229, 128 Ark. 640. 

Kan .—Shields v. Johnson, 257 P. 926, 
927, 124 K&n. 155, citins Corpus 
JTUds. 

La-—Walnwrigrht v. Gilham, App., 
188 So. 434. 

22 C.J. p 1168 note 18. 

Advait&Lceniieiit 

Where deed from father to son 
recited consideration of one hundred 
and five dollars, parol evidence was 
admissible to show that it was an 
advancement.—Smith v. Hood, 103 
So. 574, 212 Ala. 654. 

PaTment ia amoimts different from 
recitatloa 

Evidence showing consideration 
for land was paid in amounts dif¬ 
ferent from those mentioned in 
written agreement is admissible, 
where aggregate of payments was 
same.—^Bonhard v. Gindin, 142 A, 62, 
104 N.JXaw 699. 

Paymsat M diflezeat fozm 

In action to recover consideration 
recited in instrument acknowledging 
its receipt, defendant may introduce 
X>arol testimony to show that con¬ 
sideration was actually paid, al¬ 
though ia different form cr way 
from that expressed in instrument. 
—Cochell V. Cawthon, Tex-dV-App., 
110 S.W^d 436, error dismlssed. 

16. N.J.—^Adams v. Oamden Safe 
J>eposIt & Tnxst Oo., 2 A.2d 361, 
III K..JXaw >389, reveicsing 188 A,, 
912,15 K.JMtsc, 42. 

22 C.J. p 1169 note 1.9 l 

1^ Tex.—JJawther Go. v. i 


Winniford, Com.App., 249 S.W. 196, 
reversing Winniford V. Lawther 
Graln Co., av.App., 232 S.W. 863. 

la Ark.—^Moncrief v. Mlllfer, 14 S, 
W.2d 227, 178 Ark, 1069. 

Cal.—^Los Angeles County v. Fams- 
worth, 41 P.2d 677, 4 Cal.App,2d 
516. 

Ga.—J. B. Dunson & Bros, Co. v. J. 
C. Smith Seed Co.. 106 S.E. 914, 
26 Ga.App. 586. 

lowa.—In re Simplot's Estate, 246 
N.W. 396, 215 lowa 678. 

Ueb.—Rhodes v. Lewis, 287 N.W. 
662, 664, 136 Neb. 870, quoting 
Gk)rpii3 Xnzls —^Elvidge v. Brant, 
267 N.W. 169. 131 ISTeb. 1—Luikart 

V. Massachusetts Bonding In¬ 
surance Co., 263 N.W. 124, 125, 130, 
129 Neb. 771, quoting Corpus Ju¬ 
ris. 

N,T.—Strobe v. Netherland Co., 283 
N.T.S. 246, 245 App.Div. 673. 

N.D.—Nesvold v. Thompson, 217 N, 

W. 616, 56 N.B. 385. 

Pa.—^Washington Steel Porm Co. v, 
North City Trust Co., 162 A- 829, 
308 Pa. 361. j 

S.C.—Stalnaker v. Tolbert, 114 S.E. 
412, 121 S.C. 437. 

Tex,—Robert & St. John Motor Co. 
V. Bumpass, Civ.App., 65 S.W.2d 
399, error dismissed—Jennings v. 
McNabb, CiY.App.. 243 S.W. 662— 
Liovelady v. Hardlng, Clv-App., 207 | 
S.W. 933. I 

22 C.J. p 1169 note 20. { 

and affectioBi.” j 

Evidence showing that deed ap- 
parently voluntary, for love and 
affection, was based on valuable 
consideration was held admissible. j 
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^Parrar Lumber Co. v. Brlndle, 161 
S.E. 923, 170 Ga. 37. ' 

ICaxriage 

Consideration of marrlage for con- 
veyance exeeuted before marriage 
may be shown by parol evidence, al¬ 
though not recited in conveyance.— 
Thomas v. Mickle, 154 So. 96, 22g 
Ala. 458. 

Compxosuise sgreement 
Where a memorandum of a com^- 
promise agreement does not state- 
the consideration it is competent to* 
Show by parol evidence what the* 
consideration was.—^Bunel v. 0’Day„ 
C.C.M0., 126 F. 303. 

Preight rates 

Mo.—^Phoenix Powder Mfg. Co. v- 
Wabash R. Co., 74 S.W. 492, 101 
Mo.App. 442. 

19. Neb.—^Rhodes v. Ixewis, 287 n: 
W. 662, 664, 136 Neb. 870. quoting: 
Corpus Juris. 

22 C.J. p 1169 note 21. 

20. Ark.—Moncrief v. Miller, 14 S. 
W.2d 227, 178 Ajk. 1069. 

21. Ala.—^Union Bank & Trust Co. 
V. Royall, 148 So. 899, 226. Ala. 670‘ 
—Gilliland v. Hawkins, 112 So- 
454, 216 Ala. 97. 

Pia.—Mallard v. Ewiug, 164 So. 674i. 
121 Fla. 664. 

Pa.—^Murray v. Flesher, 88 Pa.Super.. 
692—^In re Pattersoifs Estate, 86*» 
Pa.Super. 299. 

Wash.—^In re TVeekrem*s Estate, 14 
P.2d 3, 169 Waslu 468.. 

No ooutradlotioii. 

Proof of agreement to» construet 
csttle guards, and: ditehesi did not 
contradlct deed reclting considera- 
tlon of ona dnllar and , other oon— 
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rol evidence must be consistent with that stated in 
the writing, otherwise the evidence cannot be ad- 
jnitted.2^ Where the instniment is complete on its 
face a stipulation as to consideration becomes con- 
tractual and the ordinary nile precluding the vary- 
ing of a written instrument by parol becomes ap- 
plicable,23 and where the instrument on its face 
States that all of the consideration is expressed 
therein, it has been held that an additional consid¬ 
eration cannot be shown,^^ although there is author- 
ity to the effect that this doctrine has undergone a 
marked change so as to admit of a wider latitude 
of inquiry and that a consideration different in 
amount or quantity may be shown provided only it 
is not inconsistent with that expressed.25 

g 955 ^-Altering or Defeating Legal Ef- 

fect or Operation of Instrument 

a. In general 

b, Illegality of consideration 


a. In General 

The rule admftting parol evidence as to consideration 
wm not be so applled as to permit the Introduction there- 
of to defeat the legal effect and operation of a written 
Instrument. 

Where the effect of parol evidence contradicting 
the consideration expressed in the instrument or 
showing the true consideration to be different there- 
from would be to change or defeat the legal oper¬ 
ation and effect of the instrument, or to add new 
matter to an agreement complete on its face, the 
evidence is not admissible; for in such case it 
comes within the rule which forbids the introduc¬ 
tion of parol evidence to vary, contradict, or defeat 
a written instrument and not within the exception 
to that rule that parol evidence is admissible for 
the purpose of contradicting or showing that the 
true consideration is other than, and different from, 
that expressed in the writing.26 However, where 
fraud ?s charged, the want of consideration may be 


siderations.—Beaver Bam Coal Co. 
V. Brashear, 64 S.W.2d 609. 246 Ky. 
69. 

23 . Ala,—Union Bank & Trust Co. 
y, jloyall. 148 So. 399. 226 Ala, 670 

_^Davis V. Anderson, 119 So. 670, 

218 Ala. 667—Boatright v. Fennell. 
104 So. 1, 213 Ala. 10. 
jl^i.lj.-_Broyles v. Inlornational Har- 
vester Co., 150 S.W.2d 733. 

^Ual.—Charles Brown & Sona v. White 
Lunch Co., 268 P, 490f/ 92 Cal.App, 
457. 

Colo.—Collina v. ShaflCer, 179 P, 152, 
66 Colo. 84. 

Ga.—Bald Mountaln Porlland Ge¬ 
ment Co. V. McQuirk, 99 S.B. 134, 
28 Ga.App. 629. 

Ind.—Pricdman v. Citizena’ Natural 
Gas, 011 & Water Co., 147 N.E. 294, 
82 Ind.App. 667. 

Kan—Diehm v. Oreat Lakes Plpe 
Line Co.. 87 P.2d 537, 149 Kan. 334 
—Stanley v. Blalr, 21 P.2d 311, 
137 Kan. 469. 

La.—Grimm v. Pugh, App., 197 So. 
641—Reimers v. Hehert, 7 La.App. 
66 . 

Mo.—Gates Hotel Co. v. Federal Inv. 
Co., 62 S.W.2d 1016, 331 Mo. 107 
—Betts V. Harvey, App.. 297 S.W. 
995. 

Or.—Coker v. Richey, 202 P. 551, 104 
Or. 14, 22 A.L.R. 744, rehearing de- 
nied 204 P. 945, 104 Or. 14—Marks 
V. Twohy Bros. Co., 194 P. 676, 98 
Or. 514. 

Tex.—Southland Life Inai Co. v. 
Gatewood, 141 S.W.2d 688, 136 Tex. 
177, afflrming, Civ.App., 115 S.W.3d 
723—Johnson v. Johnson, Com. 
App., 14 S.W.2d 806. 807, quoting 
Corptia Jnxis, and reverslng, Civ. 
App., 6 S.W.2d 175—Matlock v. 
Gulf, C. & S. F. Ry. Co., Clv,App., 
99 S.W.2d 1056, error disznissed— 


Waybourn v. Spurlock, Civ.App., 
281 S.W. 587—^Henderson v. Scott 
Oil & Reflning Co., Civ.App., 258 
S.W. 1082—Stephenson v. Stitz, 
Civ.App., 266 S.W. 812—Burt v. 
Deorsam, Civ.App., 227 S.W. 354. 
Wash.—Grandview Inland Fruit Co. 
V. Hartford Pire Ins. Co., 66 P.2d 
827, 189 Wash. 690, 109 A.L.R. 

1472. 

22 C.J. p 1169 note 22. 

Cleaarly expressed oonslderatloiL 

Where the consideration on which 
a written Instrument rests is clear- 
ly expressed therein, that considera¬ 
tion cannot be vaned or altered by 
parol.—Banwart v. Shullenburg, 180 
N.W. 190, 190 lowa 418. 

Memorandum on eheck 

(1) Where an employer gave a 
check and Iwo notes to his employee 
in payment of commissions on orders 
procured hy the employee, a memo¬ 
randum on the check, “P*ull settle- 
ment to Apnl Ist on shipments 
made," precluded parol proof that the 
check and notes were given in full 
payment of all transactione between 
the parties, including future ship¬ 
ments on orders procured by em- 
ployee.—Stone v. Steil, 202 N.W. 982, 
230 Mich. 249. 

(2) In action for balance of part- 
nership proflts, where plaintilf was 
shown to have accepted check reclt- 
ing that it was settlement in full, 
evidence that such check was not 
settlement in full was incompetent 
as contradicting contemporaneous 
written instrument.—^De Loache v. 
De Loache, 127 S.B. 419. 189 N.C. 394. 

Plaln aa&d nnamMgxioas statement 

Parol evidence was held inadmls- 
slble to vary or add to unambiguous 
provisions of deed stating that, as 
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part of consideration, grrantee as- 
sumed payment of certain note, in 
absence of allegatione and proof of 
fraud, mlstake, or accident.—^Phoenix 
Mut. Life Ins. Co. v. Bernfteld, Tex. 
Civ.App., 101 S.W.2d 1025. 

23- Ind.—BTiedman v. Cltizens* Nat¬ 
ural Gas, Oil & Water Co., 147 N. 
R 294, 82 Ind.App. 667. 

24. 111.—Molfat Coal Co. v. Mlller, 
173 111.App. 408. 

Mass.—Budro v. Burgess, 83 N.B. 

318, 197 Mass. 74. 

22 C.J. p 1169 note 23. 

25. Fla.—Mallard v. Ewlng, 164 So. 
674, 121 Fla. 664. 

26. U.S.—Bastian v. U. S., C.C.A. 
Ohio, 118 F.2d 777—Horbach v. 
Coyle, C.C.A.Neb„ 2 F.2d 702. 

Ala—Higdon v. Leggett, 94 So. 369, 
208 Ala. 362—Ex parte South, 8^ 
So. 221, 206 Ala. 31, denying cer¬ 
tiorari South V. First Nat. Bank, 88 
So. 219, 17 Ala.App. 669—Corley 
V. Vizard, 84 So. 299, 203 Ala« 664 
—^Kilgore V. Arant, 146 So. 640, 26 
Ala.App. 356. 

Ariz.—Merryman v. Sears, 72 P.2d 
943, 60 Ariz. 412. 

Ark.—^Wright v. Marshall, 83 S.W.2d 
43, 182 Ark. 890. 

Fla.—^Florida Moss Products Co. v. 
City of Leesburg, 112 So. 572, 93 
Fla. 666. 

Ga.—Phillips V. Phillips, 169 S.B. 
637, 46 Ga.App. 838—Middlebrooks 
V. Dunlap-Huckabee Auto Co., 162 
S.B. 163, 44 Ga.App. 543—Spells 
V. Swift & Co., 130 S.E. 693, 84 
Qa.App. 620—Cunningham v. Huson 
IcB & Ooal Co., 105 S.E. 860, 26 Ga. 
App. 302. 

111.—Hagen v. Lehmann, 148 N.E. 67, 
317 111. 227, aflamalng 234 111.App. 
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shown in connection with and as part of the fraud,^^ 
and it may be shown in favor of creditors of the 
grantor that a deed founded on an expressed val- 
uable consideration was without any consideration 
and therefore liable to be set aside.^^ 

h. lUegality of ConsideratioE 

lllegallty of consideration may be shown even though 
the resuit is to defeat the legal effect or operation of a 
written instrument. 

The principle stated in the preceding stibsection 
does not apply so as to preclude the admission of 
evidence to show that the consideration was vicious 
or illegaly for if such evidence were excluded the 
policy of the law in making a deed, contract, or 
other undertaking founded on an illegal considera¬ 
tion void would be defeated by the parties express- 
ing on the face of the instrument a legal considera- 
tion.29 Conversely, it has been held proper to ex¬ 
clude paroi evidence to contradict a stipulation on 
the back of a note sued on, which stipulation dis- i 


closed an invalid consideration, and to show a dif¬ 
ferent and lawfui consideration.^^* 

§ 957. -Good and Valuable Considera- 

tions 

The authorities conflict as to whether recitai of a 
vaiuable consideration or of a good consideration is so far 
a contractual term of the instrument as to preclude ad¬ 
mission of paroi evidence to show that the true con¬ 
sideration was not of the kind recited, although where 
fraud appears such evidence is in all cases held admlssi- 
ble. 

There is a conflict of authority respecting the ad- 
missibility of paroi evidence to show that a deed 
reciting a valuable consideration or one reciting a 
merely good consideration is in fact supported by 
a consideration the opposite in kind from that re- 
cited.5i Some authorities take the view that such 
evidence is not admissible;82 hence, where a deed 
purports to be based on a good consideration it 
may not be shown by paroi that it is in fact sup¬ 
ported by a valuable consideration,33 and converse¬ 
ly that where the deed purports to be based on a 


395—Brzinger v. Gerrity, 271 111. 
App. 450. 

Ind.—Western Pavlngr & Supply Co. 
V. Citizens* St. R. Co.. 26 N.E. 188, 
28 N.E. 88. 128 Ind, 525, 26 Am. 
S.R. 462. 10 L.R.A. 770. 
lowa.—Blackledge v. Puncture Proof 
Retread Co., I8l N.W. 662, 190 
lowa 1303. 

Kau.—Buser v. Everly, 224 P. 66, 115 
Kan. 674. 

Ky.—Drane v. Loulsville Rv. Co., 
131 S.W.2d 439. 279 Ky. 490. 

La.—Iiockwood OIl Co. v. Atkins 104 
So. 386, 158 X*a. 610—Drewett v. 
Camahan, App., 183 So. 103—Mc- 
Queen v. Palmer, App., 155 So. 264. 
Md.—Airey v. Airey, 162 A. 430, 431, 
160 Md. 41, citing Corpus JuHs. 
Mo.—Ezo V. St. Lrouis Smelting & 
Refining Co., App., 87 S.W,2d 1051 
—^First Nat. Bank & Trust Co. v. 
Limpp, 288 S.W. 957, 959, 221 Mo. 
App. 951, quotlng Corpus Jtiris. 
N.C.—Samonds v. Cloninger, 127 SE 
706. 189 N.C. 610. 

Ohio.—Gardner v. Kern, 155 N.E. 134, 
115 Ohio St. 576. afflrming Kern 
V. Gardner, 169 N.E. 840, 26 Ohio 
App. 48—Lee v. Pike, 162 N.E. 682, 
28 Ohio App. 283—Thiessen v! 
Moore, 14 Ohio App. 460, modifled 
on other grounds 137 N.E. 906, 105 
Ohio St. 401. 

Or.—Lange v. Allen, 251 P. 716, 120 
Or. 96—Loveland v. Warner, 204 P. 
622, 108 Or. 638, rehearlng denied 
206 P. 298, 103 Or. 638—Marka v. 
Twohy Bros. Co., 194 P. 675, 680, 
98 Or. 514, quoting Corxms Juris. 

Vogel V. Taub, 173 A. 270, 316 
Pa. 41. 

S.C.—C. G. Gunter, Inc., v. Hindman, 
179 S.B. 494. 176 S.C. 436—National 


Loan & Exchange Bank v. Tolbert, 
124 S.R 772, 129 S.C. 503. 

Tex,—Russell v. Russell, 120 S.W.2d 
793, 132 Tex. 73, reversing, Civ. 
App., 94 S.W.2d 243—Johnson v. 
Johnson, Com.App., 14 S.W.2d 805, 
807, Quoting Corpus Juris, and re¬ 
versing, Civ.App., 6 S.W.2d 175— 
Hunt V. Bagwell, Civ.App., m s. 
W.2d 312, error refused—Shaw v. 

Lumpkin, CIv.App., 241 S.W. 220_ 

Nolan V. Young, Clv.App., 220 S.W. 
154. 

Utah.—Last Chance Ranch Co. v 
Erlckson, 25 P.2d 962, 958, 82 Utah 
475, citmg Corxms Juris. 

Va.—Gloth V. Gloth. 153 S.E. 879, 154 
Va. 611, 71 A.L.R. 700. 

Wash.—Grandvlew Inland Eruit Co. 
V. Hartford Pire Ins. Co., 66 P.2d 
827, 836, 189 Wash. 690, 109 A.L. 
R. 1472, cltlng Corpus Juris. 

W.Va.—Hunt v. Hunt, 114 S.E. 283 
91 W.Va. 686. 

22 C.J. p 1170 note 25. 

Frovisloa statlag that wzitlag' coa. 
taiaed eatlre agreemeat 
Where written land contract dld 
not mentlon alleged promlsed im- 
provements and stated that it con- 
tained entire agreement, purchaser 
couid not resclnd on ground that 
there was failure of consideration 
when improvements were not In- 
stalled.—Clancy v. Becker-Arbuckle- 
Wrlght Corporation, 29 P.2d 868, 137 
Cal.App. 43. 

27. U.S.—Pennok Oil Co. v. Roxana 
Petroleum Co. of Oklahoma CC 
A.Okl., 289 F. 416. 

I^a.—^Logan v. Walker, 94 So. 430 
152 La. 8*80. 

22 C.J, p 1170 note 26, 
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28. Ohio.—Groves v. Groves, 62 N. 

E. 1044, 65 Ohio St. 442, 

22 C.J. p 1170 note 27. 

28. Ala.—^Wilson V. Singer Sewing 
Machine Co., 108 So. 358, 214 Ala. 
536. 

Ark.—Lincoln Reserve Life Ins. Co. 
V. Jones, 10 S.W.2d 910, 178 Ark 
466. 

Ga-—^A. M. Robinson Co. v. Rice, 148 
S.E. 642, 39 Ga.App. 785. 

22 C.J. p 1170 note 29. 

Sappressioa of orimlaal prosecutioa 
Paroi evidence that consideration 
for note was an agreement to sup- 
press prosecution of crime Is ad- 
mlssible.—Wilson v. Singer Sewing 
Mach. Co., 108 So. 368, 214 Ala. 536. 

30. N.C.—Pierce v. Cobb, 77 S.E. 
360. 161 N.C. 300, 44 L.R.A.,N.S., 


31. Neb.—Harman v. Plsher, 134 N. 

Y’ 157 ' l.R.a.,n. 

32. Ala.—^Pique v. Arendale, 71 Ala. 
91. 

S.C.—^Knlghton v. Des Portes Mer- 
cantile Co., 112 S.E. 343, 119 S. 
C. 340. 

22 C,J. p 1171 note 31. 

33. Ala.—Schwab v. Powers, 163 So. 
423, 228 Ala. 205. 

Xucoxuslsteacy 

In ham^pny with the general rule 
that In the absence of fraud or 
mistake an inconsistent considera¬ 
tion may not be shown by paroi, 
where a deed recites "love and af- 
fectlon" as Its consideration It is 
improper to introduce paroi evidence 
of a valuable consideration. such as 
satisfaction of a mortgage, to sup- 
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valuable consideration it may not be shown by pa- 
Tol that it is supported by a good consideration.34 
This nile is, however, subject to the qualification 
that parol evidence is admissible where there is 
fraud,^® and there are cases which, irrespective 
of the question of fraud, fail to follow this rule^® 
or expressly disavow it.37 Qn the one hand, it has 
been held that where an instrument recites a valua¬ 
ble consideration it may be shown by parol that the 
true consideration was merely love and affection 
and the deed voluntary,38 and that, notwithstanding 
a deed recites a money consideration, it may be 
shown that it was in fact an advancement;^^ and it 
would certainly seem proper, where a deed ex- 
presses merely a nominal valuable consideration, to 
show a good consideration, such as natural love and 
affection, and such evidence has been admitted.‘^0 
On the other hand, it has been held that where the 
instrument recites merely a consideration, such as 
love and affection, it may be shown by parol that 
there was in fact a valuable consideration,^! and, 
where the rights of creditors are not involved, it 
has been held that it may be shown by parol that 
an instrument reciting a nominal valuable consid¬ 
eration and love and affection was not a voluntary 
instrument but was in fact supported by a substan- 
tial valuable consideration.^^ The mere recita- 


tion of ‘‘good and valuable consideration” will not 
support an instrument where by parol it is shown 
that nothing good or valuable was in fact given.^® 

§ 958. - Where Consideration Exeeutory 

or Contractual 

Where the consideration reclted In a complete and 
unambiguous Instrument Is essentlally contractual in 
character, the exception admitting parol evidence as to 
consideration becomes Inappllcabie, and the case falis 
wlthin the general rule excluding parol evidence to vary a 
written instrument. 

Where the statement in a written instrument as 
to the consideration is more than a mere statement 
of fact or acknowledgment of payment of a money 
consideration, and is of a contractual nature, as 
where the consideration consists of a specific and 
direct promise by one of the parties to do certain 
things, this part of the contract can no more be 
changed or modified by parol or extrinsic evidence 
than any other part, for a party has the right to 
make the consideration of his agreement of the 
essence of the contract, and when this is done the 
provision as to the consideration for the contract 
must stand on the same plane as the other provi- 
sions of the contract with reference to conclusive- 
ness and immunity from attack by parol or extrin¬ 
sic evidence.^4 For the same reason, where the 


port the deed.—Boatright v. Fennell, 
104 So, 1, 213 Ala. 10. 

34. La.—Loranger v. Cltlzens' Nat. 
Bank of Hammond, 111 So. 418, 
162 La. 1054—Drewett v. Carna- 
han, App., 183 So. 103. 

N.Y.—Moller v. Paulivico, 208 N.T.S. 
737, 212 App.Div. 394. 

35. S.C.—Knighton v. Des Portes 
Mercantile Co.. 112 S.R 343, 119 
S.C. 340. 

36. Ga.—Thompson v. Cody, 28 S.B. 
669, 100 Ga. 771. 

22 C.J. p 1171 note 32. 

37. Cal.—Carty v, Connolly, 27 P. 
699, 91 Cal. 15. 

Ind.—Nichols v. Burch, 27 N.B. 737, 
128 Ind. 324. 

Neb.—^Harman v. Pisher, 134 N.W. 
246, 90 Neb. 688, 39 L.R.A.,N.S., 
167. 

22 C.J. p 1171 note 32. 

38. Ga.—^King & Hamilton v. Mob- 
ley, 103 S,B. 237, 150 Ga. 266— 
Pooser V. Norwich Union Pire Ins. 
Soc., 182 S.E. 44, 61 Ga.App. 962. 

Tex.—Burns v. Nichols, Civ.App., 207 
S.W. 158. 

It has, however, been Intimaled 
that parol evidence that a convey- 
ance was a gift could not be Intro- 
duced in contradictlon of recitals 
of valuable consideration in a deed, 
although the decision, as pointed out 
by the court, could be based on the 
flndlng that even If admissible the 


parol evidence was not conclusive. 
—Mahoney v. Mahoney, Tex.Civ.App., 
103 S.W.2d 459, error dlsmissed. 

39. Conn.—^Meeker v. Meeker, 16 
Conn. 383. 

lowa.—Pinch v. Garrett, 71 N.W. 
429, 102 lowa 381. 

Ohlo.—Shelby v. Cunnlngham, 90 N. 
B. 805, 81 Ohio St. 289, 26 L.R.A., 
N.S., 1194. 

22 C.J. p 1171 note 36. 

40. Ga.—^Dawson v. Briscoe, 24 S. 
B. 167, 97 Ga. 408. 

Ind.—^Kenney v. Phlllipy, 91 Ind. 
511. 

Pa.—Lewis v. Brewster, 67 Pa. 410. 

41 . Ga.—^Armour Pertllizer Works 
V, Maxwell, 199 S.E. 120, 186 Ga. 
801—Parrar Lumber Co. v. Brin- 
die, 151 S.E. 923, 170 Ga. 37. 

Ky.—Beton v. Plynn, 17 S.W.2d 407, 
229 Ky. 476. 

Tex.—Moore v. Parrish, Civ.App., 70 
S.W.2d 315, error dismissed. 

42 . Ark.—^Howard v. Howard, 238 
S.W. 604, 162 Ark. 387. 

43. U.S.—In re Greene, D.C.N.Y., 
45 P.2d 428. 

44. Ala.—Baker v. Horsley, 101 So. 

830, 831, 212 Ala. 181, quotlng 

Oorpns Jnzls. 

Ariz.—Jamagin v. Bdwards, 194 P. 
1097, 22 Ariz. 116. 

Ark.—Young v. Blocker, 146 S.W.2d 
902—Central Life Ins. Co. of Illi¬ 
nois V. Thompson, 33 S.W.2d 388, 
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182 Ark. 706—Sims v. Best, 216 S. 
W. 619, 140 Ark. 384. 

Cal.—^Koeberle v. Hotchkiss, 40 P.2d 
911, 4 Cal.App.2d 262—Mahan v. 
Millar, 206 P. 67, 66 Cal.App. 280. 
Pia.—^Knabb v. Reconstruction Pi- 
nance Corporation, 197 So. 707, 716, 
citing Corptui JtudLs—Florida Moss 
Products Co. v. City of Leesburg, 
112 So. 672, 574, 93 Pia. 656, citing 
Corpus Juris. 

Ga.-^alhoun v. Lemon, 14 S.E.2d 
710—Young V. Young, 104 S.E. 149, 
150 Ga. 616—Stonecypher v. Geor- 
gia Power Co., 189 S.E. 13, 183 Ga. 
498, answers to certided questions 
conformed to 189 S.E. 672, 55 Ga. 
App. 197—Spells V. Swift & Co., 

130 S.E. 693, 34 Ga.App. 620— 

Reeves Tractor & Implement Co. 
V. Barrow, 118 S.E. 466, 30 Ga. 
App. 420—Georgia Casualty Co. v. 
Dixle Trust & Securi ty Co., 98 
S.E. 414, 23 Ga.App. 447. 

111.—Miller V. Paul, 237 Ill.App. 166. 
Ind.—^Wayne International Building 
& Loan Ass’n v. Beckner, 134 N.E. 
273, 191 Ind. 664—^Ross v. Terre 
Haute, Indianapolis & Eas ter n 
Traction Co., 173 N.E. 707, 92 Ind. 
App, 13, transferred, see 171 N.E. 
665, 202 Ind. 698. 

lowa.—Reit v. Driesen, 237 N.W. 326, 
212 lowa 1011—Clayman v. Blbler, 
231 N.W. 334, 210 lowa 497. 

Ky.—^Drane v. Lo uls ville Ry. Co., 

131 S.W.2d 439. 279 Ky. 490. 



§ 958 


EVIDENCE 


32 C.J.S. 


writing is complete on its face, an additional execu- 
tory consideration cannot be shown by parol,^^ or, 
as it is sometimes expressed, new terms cannot be 
engrafted into an ag^eement by parol under the 


guise of varying the consideration.^® In cases of 
this character proof of fraud or mistake is pre- 
requisite to introduction of parol evidence.'*^ 

When rule not applicable, The rule excluding pa- 


La.—Brewer v. Xew Orleans Land 
COm So. 605, 154 La, 446—^Barre 

V. Hunter, App., 181 So. 674. 

Mich.—^Reyburn v, Goodrich, 290 N. 

VV. 340. 292 Mich. 91. 

Mmn.—Brown v. Backer, 207 N.W. 
20, 166 Minn. 50—Thiem v, Eckert, 
206 N.W. 721, 165 Minn. 379— 
Lausrbren v. J. S. Xolan Sales 
Stable Co.. 203 N.W. 445, 163 Minn. 
85. 

Miss.—Tullos V. Town of Magee, 179 
So. 557, 181 Miss. 288—State High- 
way Department v. Duckworth, 
172 So. 148, 178 Miss. 35. 

Mo.—Burk V. Walton, 86 S.W.2d 92, 
337 Mo. 781—Gates Hotel Co. v. 
Federal Inv. Co.. 52 S.W.2d 1016, 
331 Mo. 107—^3VIeyer v. Weber, 109 
S.W.2d 702, 233 Mo.App. 832— 

Bert V. Rhodes, App., 258 S.W. 40 
—Duncan v. Spencer, App., 211 S. 

W. 698. 

Neb.—In re Weltzers Estate. 280 N. 
W. 270, 135 Neb. 43—Chalupnik v. 
Brant, 279 N.W. 159, 134 Neb. 465 
—S. Spiegal & Son v. Alpim, 185 
N.W. 416, 107 Neb. 233. 

N.J.—^Adams v. Camden Safe De- 
poslt & Truat Co., 2 A.2d 361, 121 
N.J.Law 389, reversing 188 A, 913, 
16 N.J.Misc. 48. 

NT.—Parsons v. Lipe, 286 N.Y.S. 
60, 158 Misc. 32, afflrmed Parsons 
V. First Trust & Deposit Co., 277 
N.T.S. 426, 243 App.Div. 681, and 
277 N.T.S. 428, 243 App.Div. 681, 
affirmed 200 N.E. 31, 269 N.T. 630 
—^Warshawsky v. Ward, 248 N.Y.S. 
309, 139 Misc. 793, reversed on 
other grouHds 253 N.T.S. 246, 233 
App.Div. 390. 

N.C.—Samonds v. Cloninger, 127 S. 

E. 706, 189 N.C. 610. 

N.D.—Jensen v. Siegfrled, 263 N.W. 
715, 66 N.D. 222. 

Or.—^LfOveland v. Warner, 204 P. 622, 
108 Or. 638, rehearing denled 206 
P. 298, 103 Or. 638—Marks v. 
Twohy Bros. Co., 194 P. 675, 680, 
98 Or. 514, quoting Cozpns Juzis 
—0'NeiI V. Twohy Bros. Co., 190 
P. 306, 98 Or. 481. 

R. I.—^Kuzoian v. Jalfa, 161 A. 130, 
52 R.I. 367. 

S. C.—C. G. Gunter, Inc. v. Hlndman, 
179 S.B. 494, 175 S.C. 436—Halsey 
V. Mlnnesota-South Carolina Land 
& Timber Co., 177 S.B. 29, 174 S. 

C. 97, 100 A.L.R. 1—Shelton v. 
Skyland Stages, 169 S.B. 718, 170 
S.C. 100. 

S.D.—^Independent Harvester Co. v. 
Anderson, 186 N.W. 112, 115, 45 S. 

D. 60, citing Cozpiui Jnxls. 

Tex.—^North Texas Buildlng & Loan 
Ass*n V. Overton, 86 S.W.2d 738, 
126 Tex 104, error refused, an- 


swers conformed to, Civ.App., 91 
S.W.2d 429—Bates v. Lefforge, 
Com.App., 63 S.W.2d 360, revers- 
ing, Civ.App., 42 S.W.2d 806— 
Guggenheim v. Dallas Plumbing 
Co., Com.App., 59 S.W.2d 105, re- 
versing Gugenheim v. Dallas 
Plumbing Co., Civ.App., 42 S.W.2d 
268—Pridgen v. Furnish, Com. 
App., 23 S.W.2d 307, affirming, Civ. 
App., 11 S.W.2d 844—Johnson v. 
Johnson. Com.App., 14 S.W.2d 805, 
807, quoting Oozpns Jtuls, and re- 
versing, Civ.App., 6 S.W.2d 175— 
Hillman v. Graves, Civ.App., 134 S. 
W.2d 436—^Massey-Harris Co. v. 
Bemard, Civ.App., 84 S.W.2d 1091, 
1094, error dismissed, citing Cor¬ 
pus Jnxls —^Pevehouse v. Lubbock 
Nat. Bank. Clv.App., 79 S.W.2d 
1107—Smlth V. Koennecke, Civ. 
App., 73 S.W.2d 933—Kansas City 
Life Ins. Co. v. Hudson, Civ.App., 
71 S.W.2d 574, 577, quoting Cor¬ 
pus Juris— Frank L. Smith Tire 
Store V. Firestone Tire & Rubber 
Co„ Civ.App., 68 S.W.2d 577, error 
refused—Sisk v. Randon, Civ.App., 
33 S.W.2d 1082, afflrmed 70 S.W. 
2d 689. 123 Tex. 326—Lindsay v. 
Texas Iron & Steel Co., Civ.App., 
9 S.W.2d 287, 289, error refused, 
quoting Corpus Juris —^Waggoner 
V. Magnolia Petroleum Co., Civ. 
App., 252 S.W. 865—Martin Bros. 
V. McKnight, Civ.App., 245 S.W. 
447—^Humble Oil & Refining Co. v. 
Strauss, Civ.App., 243 S.W. 528— 
Waters v. Byers Bros. & Co., Civ. 
App., 233 S.'W’. 572-D. Sullivan & 
Co. V. Schreiner, Civ.App., 222 S.W. 
314, error refused—^Martin v. Mar¬ 
tin, Civ.App., 222 S.W. 291, error 
refused. 

Utah.—Palonl v. Beebe, 110 P.2d 563. 
Va.—^Harvey v. Richmond, F. & P. 
Ry. Co., 173 S.B. 361, 162 Va. 49, 
92 A.L.R. 240. 

Wash.—Grandview Inland Fruit Co. 

V. Hartford Fire Ins. Co., 66 P.2d 
827, 836, 189 Wash. 590, 109 A.L.R. 
1472, citing Corpus Juris —Clise v. 
Scott, 38 P.2d 1019, 180 Wash, 207 
—^Holdridge v. Garretson, 277 P. 
982, 162 Wash. 226. 

Wis.—In re Petzold’s Estate, 265 N. 

W. 87, 220 Wis. 297—Stuart v. 
Crowley, 217 N.W. 719, 195 Wis. 
47—Sheldon v. Blackman, 205 N. 
W. 486, 186 Wis. 4—Borchert v. 
Coons, 171 N.W. 70, 168 Wis. 523. 

Wyo.—Barrett v. First Nat Bank, 62 
P.2d 818, 50 Wyo, 602. 

22 C.J. p 1172 note 36. 

Coutraotnal right vested, creatad, or 
extiugfitslied 

Adnpdssibillty of parol evidence to 
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prove true consideration, or that 
consideration is different from that 
expressed in written Instrument, is 
an exception to rule excluding such 
evidence, and If stated consideration 
is in nature of a contract by which 
a right is vested, created, or ex- 
tinguished, terms of contract there- 
by evidenced cannot be varied by 
parol evidence.—Smith v. School 
Dist No. 14, 94 S.W.2d 706, 192 Ark. 
792. 

Wheu consideration of eesence 

Where the consideration stated in 
a written contract is of the essence 
of the agreement and is a contract- 
ual term of the contract, parol tes- 
timony is not admissible to vary the 
consideration from that expressed 
in the contract.—^Wood v. Southern 
Shale Brick Corporation, 4 S.E.2d 
360, 173 Va. 364. 

Only monetary conslderatlotti open 
to explanatlon 

The consideration for a written 
contract which is subject to expla- 
nation is a monetary and not a con- 
tractual one.—Coker v. Rlchey, 204 P. 
946, 104 Or. 14, denying rehearing 
202 P. 661, 104 Or. 14, 22 A.L.R. 741. 
Test as to contractual character of 
consideration 

1 Instrumentis legal effect, not Its 
name, determines whether consider¬ 
ation named is contractual element. 
—Coyne v. Coyne, 225 N.W. 935, 199 
Wis. 263, denying rehearing 226 N. 
W. 138, 199 Wis. 263. 

45. Cal.—^Koeberle v. Hotchkiss, 40 
P.2d 911, 4 Cal.App.2d 252. 

Fla—^Bond v. Hewltt, 149 So. 606, 
111 Fla 180—^Florida Moss Prod¬ 
ucts Co. V. City of Leesburg, 112 
So. 672, 93 Fla. 666. 

Ind.—^Frledman v. Cltizensi NaturaJ 
Gas, Oil & Water Co., 147 N.B. 294, 
82 Ind.App. 667. 

Or.—Marks v. Twohy Bros. Co., 194 
P. 676, 681, 98 Or. 614, quoting 
Corpus Juris. 

22 C.J. p 1172 note 37. 

4fti Or.—^Marks v. Twohy Bros. Co., 
supra, quoting Corpus Juris. 

Tex—See Lindsay v. Texas Iron & 
Steel Co., Civ.App., 9 S.W.2d 287, 
289, error refused, quoting Ctor- 
pus Juris. 

22 C.J. p 1172 note 38. 

47. Tex—Great Nat. Life Ins. Co. 

V. Presley, Civ.App., 129 S.W.2d 
730, error dismissed—Waybourn v. 
Spurlock, Civ.App., 281 S.W. 687— 
Flynt V. Garmon, Civ.App., 276 S. 

W. 444—Schlag v. Johnson, Civ. 
App., 208 S.W. 369. 
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rol evidence of a consideration different from a 
contractual one recited in the written instrument 
has no application when it is evident that the in- 
struments were executed in pursuance of a more 
comprehensive agreement which the parties did not 
undertake to express in writing,^» or where it is 
apparent from the face of the instrument that the 
recital as to consideration is incomplete, in which 
case parol evidence may be introduced to show even 
a consideration contractual in character>9 

§ 959. Construction of Language 

Where a written instrument Is ambiguous, parol evl- 


§ 959 

denoe Is admissible to ascertaln Its meaning, but parol 
evidence Is not admissible to add to or detract from the 
writing. 

The parol evidence rule does not preclude the ad- 
mission of parol or extrinsic evidence for the pur- 
pose of aiding in the interpretation or construction 
of a written instrument, where the language of the 
instrument itself, taken alone, is such that it does 
not clearly express the intention of the parties or 
the subject of the agreement.^o Such evidence is 
admitted not to add to or detract from the writing, 
but merely to ascertain what the meaning of the 
parties is,5i and the admission of such evidence is 


EVIDENCE 


4& Tex.—Street v. Roberts, 66 S. 
W. 1120, 28 Tex.Civ.App. 222. 

49. Wash.—^Von Herbergr v. Von 
Herbergr, 106 P.2d 737. 

50. tJ.S.—^Buhl V. Kavanagh, G.C.A. 
Mlch., 118 P.2d 316—Cudahy Pack- 
ingr Co. V. City of Omaha, C.C.A. 
Neb., 24 P.2d 3, certiorari denled 
49 S.Ct. 9, 278 TJ.S. 601. 73 L.Ed. 
530—^W. R. Grace & Co. v. Prank 
Waterhouse & Co., C.C.A.Wash., 
264 F. 422. 

Ala.—Commercial Credit Co. v. Per- 
klns, 184 So. 178. 236 Ala. 616. 
Ariz.—Loganbill v, Zook, 3 P.2d 273, 
275, 38 Ariz. 540, citixig Oorpns JTiu 
zl8—^Miller Cattle Co. v. Francis, 
298 P. 631, 38 Ariz. 197. 

Ark.—Stoops V, Bank of Bnnkley, 
226 S.W. 698, 146 Ark. 127—Brown 
& Hackney v. Baubs, 2'13 S.W. 4, 
139 Ark. 63. 

Cal,—Callfornia Canning Peach 
Growers v. Williams, 78 P.2d 1164, 
11 Cal.2d 221—Yeromlan v. Tur- 
lock Dehydratingr & Packing Co., 
86 P.2d 616, 30 Cal,App.2d 92—Joy 
V. Rousseau, 236 P. 972, 72 Cal. 
App. 179. 

Pia.—Whitfleld v. Webb, 131 So. 786, 
789, 100 Fla. 1619, citing Oorpns 
Joils—McClure v. Century Estates, 
120 So. 4, 96 Fla. 568, followed in 
Hali v. University Realty Co., 121 
So. 808, 97 Fla. 639. 

Ga.—Tilley v. Malcolm, 101 S.E. 127, 
149 Ga. 614—Martin v. May er, 11 
S.E.2d 218, 63 Ga.App. 387—Swan- 
son V. Mobley, 127 S.E. 806, 33 Ga. 
App. 791—Chero Cola Bottling Co. 
V. Southern Express Co., 116 S.E. 
326, 29 Ga.App. 656—Oglesby Gro- 
cery Co. v. Puyallup & Sumner 
Fruit Growers' Canning Co., 113 S. 
B. 64, 28 Ga.App, 790. 

111.—Scholbe V. Schuchardt, 127 N.B. 
169, 292 111. 629, 13 A.L.R. 247, re- 
versing 212 IH.App. 663—Reilly 
Tar & Chemical Corporation v. 
Lewis, 23 N.E.2d 243, 301 111.App. 
469. 

Ind.—^Valparaiso Hotel Co. v. 'Schnei- 
der, 195 N.E. 689, 100 Ind.App. 341. 
Kan.—^Heyen v. Garton, 283 P. 636, 


129 Kan. 463—^Robben v. Farmers' 
Co-op. Co., 278 P. 10, 128 Kan. 
310—Berg v. Scully, 246 P. 119, 120 
Kan. 637. 

Ky.—Coldiron v. Martin*s Fork Coal 
Co., 262 S.W. 948, 208 Ky. 677. 
Mlch.—^Edofe V. Hecht, 260 N.W. 93, 
96, 270 Mlch. 689, Quoting Corpus 
Jnrls. 

—Haseltine v. Farmers' Mut. Fire 
Ins. Co. of Billings, Chrlstian 
County, 263 S.W. 810, afflrmlng, 
App., 240 S.W. 815. 

Neb.—^Helfrlch v. Baxter, 267 N.W. 
922, 924, 131 Neb. 285, Quoting Oop- 
pns Juris. 

N.J.—^Ferris v. Ferris, 1 A.2d 423, 
124 N.J.Eq. 261—^Myers v. J. Wiss 
& Sons Co., 118 A. 460, 94 N.JEq. 
189—^Newark Sav. Inst. v. Jones' 
Bx’rs. 37 N.J.Eq. 449, afflrmed 38 
N.J.Eq. 299. 

N.T.—People v. Call, 223 N.T.S. 257, 
129 Misc. 862. 

Okl.—^West V. Anderson, 42 P.2d 643, 
171 Okl. 166. 

Pa,—lacovino v. Caterino, 2 A.2d 828, 
332 Pa. 666—Simon v. Myers, 130 

A. 266, 284 Pa. 3—Shuman v. Main, 
Beaver & Black Creek Mut. Fire 
Ins. Co., 108 A. 265, 265 Pa. 38. 

S.C.—Burch V. South Carolina Cot- 
ton Growers’ Co-op. Ass’n, 187 S. 

B. 422, 181 S.C. 296—Breedin v. 
Smith, 120 S.E, 64, 126 S.C. 346. 

S.D.—Marso v. Heck, 210 N.W. 163, 
50 S.D. 332. 

Tex.—PItts V. Camp County, 39 S.W. 
2d 608, 120 Tex. 668, answers to 
certifted questlons conformed to, 
Civ.App., 42 S.W.2d 863—Gaines 
Motor Sales Co. v. Hastings Mfg. 
Co., Civ.App., 104 S.W.2d 648, er¬ 
ror dismissed—Southwestern Life 
Ins. Co. V. Brooks, Civ.App., 89 S 
W.2d 1059, error dismissed—^Wood 

V. Toung, Civ.App., 11 S.W.2d 369 
—Barnes v. Barly-Foster Co., Civ. 
App., 228 S.W. 248—^Wilson v. Bea- 
ty, Civ.App., 211 S.W. 624. 

Wash.—Hanson v. Roesch, 176 P. 

349, 104 Wash. 257. 

Wis.—Bahr v. Evangelical Lutheran 
St. John's Soc. of Poynette, 295 N. 

W. 700, 236 Wis. 490—Alltone Co. 
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V. Bonded Aleather Shoe Co., 217 
N.W. 302, 194 Wis. 691. 

22 C.J. p 1173 note 40—38 C.J. p 
1179 note 87. 

Construction of ambiguous contracts 
generally see Contracts § 294. 
Wliere party who pxerpares oon- 
tract seeks to enforce It, If any of 
its terms are ambiguous so that it 
becomes necessary to construe It, 
parol evidence may be admitted to 
throw light on Its meaning.—^Bracy 
Bros. Hardware Co. v. Herman-Mc- 
Cain Const. Co., 259 S.W. 384, 163 
Ark. 133. 

51. U.S.—International Trading Co. 
of America v. John Sexton & Co., 
C.C.A.I11., 24 F.2d 12. 

Cal—Ferris v. Emmons, 6 P.2d 950, 
214 Cal. 601—Palma v. Leslie, 45 
P.2d 391, 6 Cal.App.2d 702. 
lowa.—Mealey v. Kanealy, 286 N.W. 

500, 226 lowa 1266, 131 A.L.R. 946. 
Ky.—Lovill V. Hatfleld, 268 S.W. 807, 
207 Ky. 142. 

La,—Kentwood Bank v. Darouse, 
App., 141 So. 478. 

Mo.—Baptiste Tent & Awning Co. v. 
Uhri, App., 129 S.W.2d 9, 11, cit- 
ing Corpus Juris. 

N.J.—Ferris v. Ferris, 1 A.2d 423, 
124 N.J.Eq. 261. 

N.M.—Cullender v. Levers, 34 P.2d 
1089, 38 N.M. 436. 

N.T.—Tobias v. Lynch, 182 N.T.S. 
643, 192 App.Div. 54, afflrmed 136 
N.E. 898, 233 N.T. 616. 

Okl.—Hawkins v. Mattes, 41 P.2d 
880, 171 Okl. 186. 

Tex.—^Remmgton Rand v. Sugarland 
Industries, Com.App., 163 S.W.2d 
477, reversing, Civ.App., 122 S.W. 
2d 729—Somerset Plpe Line Co. v. 
Pioneer Oil & Reflning Co., Civ. 
App., 289 S.W. 166. 

Wis.—Alltone Co. v. Bonded Aleather 
Shoe Co., 217 N.W. 302, 194 Wis. 
591. 

22 C.J. p 1174 note 41, p 1114 note 

52. 

"While parol evidence may be re- 
ceived to explain an ambiguity in a 
written contract, it is not admissible 
to add terms to the contract."—Cin¬ 
cinnati Underwriters Agency Co. v. 
Thomas J. Emery Memorial, C.C.A. 
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subject to the limitation that it must be consistent 
with the writing.52 Thus a written instrument is 
open to explanation by parol or extrinsic evidence 
when it is expressed in short and incomplete 


tenns,53 or is fairly susceptible of more than one 
constniction,54 or where the language employed is 
vague, uncertain, obscure, or ambiguous;®^ and 
where the words o£ the contract must be applied to 


Ohio, SS F.2d 506, SOS, certiorari de¬ 
ni ed Thomas J. Emery Memorlal v. 
Cincinnati XJnderwritera Agency Co., 
5S S.Ct 14, 302 U.a 696, S2 L.Ed. 
537. 

Bxidaining Tnarfcingg 

Parol evidence is admlsslble to ex- 
plain marks stamped on an insurer^s 
loan record card and to show that: 
such marks had nothing to do with i 
any pasnxtents on the loan, as such 
evidence couid not be construed as 
contradicting a written instrument. 
—McGinnis v. ^tna Life Ins. Co., 
Mo.App., 78 S.W.2d 601. 

Hatters essentlal to compliaaoe 
Evidence which is introduced, not 
for the purpose of varying the terms 
of a contract, but for the puipose 
of showing what is essential to a 
compliance with Its terms, is admis- 
sible.—Jordan v. Adams, 232 S.W. 
14, 149 Ark 104. 

53- Ky.—World Pire & Marine Ins. 
Co. V. Rivard, 76 S.W.2d 264, 256 
Ky. 457. 

S.C.—Carson v. McCaskill, 99 S.B. 
108, 111 S.C. 616. 

Tex.—^Bemington Hand v. Sugrarland 
Industries, Com.App., 163 S.W.2d 
477, reversing, Civ.App., 122 S.W. 
2d 729—Higginbotham Cattie Co. 
V. Whaley & Lewis, Com.App., 41 
S.W.2d 84, reversing, CivA^pp., 26 
S.W.2d 308. 

63« Ky.—^Aklns v. City of Coving- 
ton, 97 S,W.2d 688, 265 Ky. 740— 
World Pire & Marine Ins. Co. v. 
Rivard, 76 S.W.2d 264, 256 Ky. 457 
— ^Ades V. Wash, 251 S.W, 970, 199 
Ky. 687. 

Mass.—^Kesslen Shoe Co. v. Phila¬ 
delphia Pire & Marine Ins. Co., 3 
K.E.2d 257, 296 Mass. 123. 

Mont.—Sutton v. Masterson, 284 P. 

264, 86 Mont. 530, 

22 C.J. p 1174 note 42. 

54. Ark.—Marley v. Hackler, 3 S.W. 
2d 20, 176 Ark. 288—Stoops v. 
Bank of Brlnkley, 225 S.W. 693, 
146 Ark. 127, 

Cal.—^Walsh v. Walsh, 116 P.2d 62, 
prior opinion, App,, 108 P.2d 763— 
Wachs v. Wachs, 79 P.2d 1085, 11 
Cal.2d 322—Ralsch v, Monterey 
County. 85 P.2d 587, 140 Cal.App. 
627—Kenney v. Los Pellz Inv. Co., 

9 P.2d 225, 121 CaLApp. 378. 
lowa.—^Dunn v. Dunn, 258 N.W. 695, 
219 lowa 349. 

Ky.—White Star Coal Co. v. Pursi-j 
full, 217 S.W. 1020, 186 Ky. 697. 
Mo.—Huddleston v. Huddieston 

App., 11 S.W.2d 1065. 

Neb.—State v. Coxnmercial Casualty 
Ins. Co., 248 N.W. 807, 810, 126 
Neb. 43, 88 A.L.R. 790, clUng Ooiu 
VOM Jnrli—John A. Crelghton Real 


Estate Co. v. City of Omaha, 201 
N.W. 667, 112 Neb. 802, reversed 
on other grounds 204 N.W. 66, 112 
Neb. 802. 

N.C.—Sawyer v. Pritchard, 118 S.B. 
835, 186 N.C. 52. 

Pa.—^Dorrington v. Mannlng. 4 A.2d 
886, 136 Pa-Super. 194—In re Sar- 
ver*s Estate, 200 A. 709, 711, 132 
Pa. Super. 238, citlng Coxpus Jtu 
I is—^Pennsylvania Co. for Insur- 
ances on Lives and Grantlng An- 
nuities v. Wallace, 60 Bauph-Co. 
216. 

S.C.—Cooper & Griffln v. W. C. Cooke 
& Co., 115 S.E. 312, 122 S.C. 314. 

Tex.—^Rigsby v. Boone County State 
Bank of Lebanon, Ind., ClvA.pp., 
241 S.W. 207. 

Wash.—^Perkins v. Brown, 38 P.2d 
253, 179 Wash. 597, 101 A.L.R. 
275. 

22 CJ. p 1176 note 43. 

65. U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, l20 P. 
2d 301—State Parm Mut. Automo¬ 
bile Ins. Co. V. Mackechnie, C.C.A- 
Neb., 114 P.2d 728—Ostroff v. New 
York Life Ins. Co., C.C.A.Cal., 104 
P.2d 986, reverslng, D.C., 23 P. 
Supp. 724, certiorari denled New 
York Life Ins. Co. v. Ostroff, 60 
S.Ct. 122, 308 TJ.S. 692, 84 L.Bd. 496 
—^Rothstein v. Edwards, C.C.A. 
Cal., 94 P.2d 488—Cuneo Press v. 
Claybourn Corporation, C.C.A.I11., 
90 P.2d 233—Cincinnati Underwrit- 
ers Agency Co. v. Thomas J. Bm- 
ery Memorlal, C-C-A-Ohio, 88 P.2d 
506, certiorari denied Thomas J. 
Emery Memorial v. Cincinnati 
Underwriters Agency Co., 6'8 S.Ct. 
14, 302 U.S. 696, 82 L.Ed. 637— 
Alexander Pickering & Co. v. Chi- 
nese American Cold Storage Ass^n, 
C.C.A.Chlna, 71 P.2d 895, certiorari 
denled 65 S.Ct 122, 293 U.S. 606, 
79 L.Ed. 697—^International Tlcket 
Scale Corporation v. International 
Tlcket Scale Corporation of Chica- 
go, 111., C.C.A.I11., 56 P.2d 969— 
Dry Ice Corporation of America v, 
Josephson, B.C.N.Y., 43 F.2d 408— 
North River Ins. Co. v. Becnel, C 
CA-La., 33 P.2d 231, certiorari de¬ 
nled 60 S.Ct. 39, 280 U.S. 592, 74 
L.Ed. 640—^Van de Putte v. Texas 
Pacific Coal & Oil Co., D.C.Mont, 
36 F.Supp. 794—Cook v. Dea Molnes 
Union Ry. Co., D.C.Iowa, 16 P. 
Supp. 810—A. Magnus Sons Co. v. 
Orey, C.C.A.Or., 287 P. 1—Ford 
Motor Co. V. Hotel W^oodward Co., 
C.C.A.N.Y,, 271 P, 626, certiorari 
denied 4l S.Ct 537, 256 U.S. 698. 
66 L.Ed. 1177, and 42 S.Ct. 690, 269 
U.S. 588, 66 L.Ed. 1078. 

Ala.—American Mut Liahility Ins. 
Co. of Boston V. Tuscaloosa Veneer 
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Co., 186 So. 138, 237 Ala. 187— 
Metcalf V. Montgomery, 155 So. 
582, 229 Ala. 166. 

Arlz.—Loganbill v. Zook, 3 P.2d 273, 
38 Arlz. 640—Miller Cattie Co. v. 
Francis, 298 P. 631, 38 Arlz. 197 
—Miller Cattie Co. v. Francis, 281 
P. 211, 36 Ariz. 536. 

Ark.—^Metropolitan Life Ins. Co. v. 
Reynolds, 109 S.W.2d 676, 194 Ark. 
716—^National Rys. Advertising Co. 
v. B. L. Bruce Co., 220 S.W. 48, 
143 Ark. 292—Ellege v. Henderson, 
218 S.W. 831, 142 Ark. 421—^John¬ 
son V. Missouri Pac. R. Co., 214 
S.W. 17, 139 Ark. 507. 

Cal.—California Canning Peach 

Growers v. Williams, 78 P.2d 1164, 
11 Cal.2d 221—California Canning 
Peach Growers v. Harkey, 78 P.2d 
1137, 11 Cal.2d 188—^People v. Gan- 
ahl Lumber Co., 76 P.2d ,1067, 10 
Cal.2d 601—G. R. Holcomb Estate 
Co. V. Burke, 48 P.2d 669, 4 Cal.2d 
289—Crawford v. France, 27 P.2d 
646, 219 Cal. 439—U. S. Building & 
Loan Ass'n of Los Angeles v. Sal- 
Isbury, 17 P.2d 140, 217 Cal. 36— 
Cristlna v. Mattenberger, 800 P. 
450, 212 Cal. 670—Klopputh v. Mc- 
Cord, 296 P. 882, 211 Cal. 734— 
Broome v. Lantz, 294 P. 709, 211 
Cal. 142, certiorari denied Lantz 
V. Broome, 52 S.Ct 9, 284 U.S. 621, 
76 L.Ed. 630^—Petroleum Midway 
Co. V. Moynier, 272 P. 740, 206 Cal. 
733—^Brusseau v. Hili, 266 P. 419, 
201 Cal. 225, 66 A.L.R. 157—Nourse 
V. Kovacevich, App., 109 P.2d 999 
—Palm Springs-La Quinta Devel- 
opment Co. v. Palm Springs Land 
& Irrigation Co., 98 P.2d 630, 36 
Cal.App.2d 730—Edwards v. Lewis, 
76 P.2d 720, 26 Cal.App.2d 168— 
Kohl V. Lytle Creek Water & Im- 
provement Co., 76 P.2d 71, 24 Cal. 
App.2d 363—^Hower v. Woman^s 
Home Misslonary Soc. of Califor¬ 
nia Conference of M. E. Church, 41 
P.2d 683, 4 Cal.App.2d 719—Spraul 
V. Gurliepp & Mack, 32 P.2d 667, 
138 CaLApp. 491—Kern v. Henry, 
31 P.2d 464, 138 Cal.App. 46—Cit- 
izens’ Nat. Trust & Savings Bank 
of Los Angeles v. Arrowhead 
Springs Beverage Co., 14 P.2d 821, 
126 Cal.App. 650—Stacy-Judd v. 
Stone, 12 P.2d 143, 124 Cal.App. 
166—Marlin v. Robinson, 11 P.2d 
70, 123 CaLApp. 373—Koenig v. 
Stelnbach, 6 P.2d 626, 119 Cal.App. 
426—^Bonner v. Pinney, 294 P. 466, 
110 CaLApp. 618—Branch v, Bekins 
Van & Storage Co., 290 P. 146, 106 
CaLApp. 623—Lewis Pub. Co. v. 
Henderson, 284 P. 713, 103 Cal. 
App. 425—^Rowell v. Western Mo¬ 
tor Transport Co., 270 P. 400, 94 
Cal.App. 12—Todd v. Meserve, 269 



EVIDENCE 


§ 959 


32 O.J.S. 


p. 710, 93 Cal.App. 870—^Klegrman 
V. Moyer, 266 P. 1009, 91 Cal.App. 
333 —Hind v. XJchlda Tradingr Co., 
203 P. 1028, 55 Cal.App. 260—Cur- 
tin V. Moran & Co., 194 P. 1049, 50 
Cal.App. 176—Brett v. Vanomar 
Producers, 187 P. 768, 45 Cal.App. 
286. 

Colo.—Greater Service Homebulld- 
ers’ Inv. Ass’n v. Albright, 293 P. 
846, 88 Colo. 146. 

D.C.—^H. Herfurth, Jr., Inc., v. U. 
S., to Use of Squire, 85 P.2d 719, 
66 App.D.C. 220—District of Co- 
lumbia v. North-Eastern Const. 
Co., 70 P.2d 779, 63 App.D.C. 1*76. 
Fla.—McClure v. Century Estates, 
120 So. 4, 96 Fla. 668, followed in 
Hali V. University Realty Co., 121 
So. 808, 97 Fla. 639. 

Ga.—Bass v. African Methodist 
Episcopal Church, 116 S.E. 816, 
165 Ga. 67—Russ v. Myrick, 115 S. 
B. 644, 164 Ga. 829—^Davla v. 

Jones, 112 S.E. 891, 163 Ga. 639— 
Atlanta Bankingr & Savlngs Co. v. 
Chastain, 104 S.E. 628, 160 Ga. 
640—Tilley v. Malcolm, 101 S.E. 
127, 149 Ga. 614—Commercial 

Credit Co. v. Lewis, 200 S.E. 666, 
59 Ga.App. 144—^Plorence v. State 
Hlghway Board, 196 S.E. 86, 67 
Ga.App. 762—^Niagara Sprayer & 
Chemical Co. v. Cotton States Per- 
tillzer Co., 173 S.E. 460, 48 Ga.App. 
779—Jenks v. Billingsley, 146 S.E. 
649, 39 Ga.App. 243—^Mendel v. 
Converse & Co., 118 S.E. 686, 30 
Ga-App. 649—^McCreary v. Acton, 
114 S.B. 230, 29 Ga.App. 162. 

Idaho.—Hayes v. Plesher, 198 P. 678, 
34 Idaho 13. 

111.—Rellly Tar & Chemical Corpo¬ 
ration V. Lewis, 23 N.E.2d 243, 301 
111.App. 459—Stevens v. Blue, 20 
N.E.2d 855, 300 Ill.App. 133—Lyon 
& Healy v, Central States Hotel 
Co., 16 N.E.2d 156, 296 Ill.App. 246 
—Keefer Coal Co. of Illinois v, 
United Electric Coal Cos., 10 N.B. 
2d 210, 291 IlLApp. 477—Volandus 

V. Melaucksis, 227 IlLApp. 856. 
See Corwin v. L’Anse Quarries 
Co., 211 IlLApp. 306. 

Ind.—Old First Nat. Bank & Trust 
Co. V. Scheuman, 13 N.E.2d 651, 
214 Ind. 662, 119 A.L.R. 1166— 
Morse v. Morse, App., 27 N.E.2d 
392—Valparaiso Hotel Co. v. 
Schneider, 196 N.B. 689, lOO Ind. 
App. 341—Estes v. Anderson 011 
Co., 176 N.E. 660, 93 Ind.App. 366, 
reversing 171 N.E. 926—Hilge- 
meier v. Bower Mfg. Co., 139 N.E. 
691, 81 Ind.App. 191—La Valle v. 
Fox, 134 N.B. 674, 78 Ind.App. 81. 
lowa.—Vorthmann v. Great Lakes 
Plpe Line Co., 289 N.W. 746—R. P. 
Andreas & Son v. Hempy, 276 N. 

W. 791, 224 lowa 661—^Zimbelman 

V. Boone Coal, 263 N.W. 336, 220 
lowa 1310—Sol Popofsky Co. v. 
Wearmouth. 248 N.W. 368, 216 
lowa 114—Rath v. Schoon, 182 N. 

W. 180, 192 lowa 180. 


' Kan.—McComas v. Siedhoff, 106 P.2d 
674, 152 Kan. 646—^Whitacre v. 
State Bank of Keats, 26 P.2d 684, 
138 Kan. 813—^Miami Ocean View 
Co. V. Phillips. 19 P.2d 690, 137 
Kan. 46—^Robben v. Parmers' Co- 
op. Co., 278 P. 10, 128 Kan. 310. 
Ky.—Maynard v, McHenry, 113 S.W. 
2d 13, 271 Ky. 642—Rosa v. Nava, 
31 S.W.2d 910, 235 Ky. 674—Boone, 
Poreman & Lackey v. Halteman & 
Cave Ins. Agency, 11 S.W.2d 973, 
226 Ky. 839—Jones v. Riddell. 6 S. 
W.2d 1077, 224 Ky. 246—Baumer v. 
T. A. Miller Land Co., 283 S.W. 76, 
214 Ky. 269—Calloway v. Bryant, 
263 S.W. 687. 204 Ky. 160. 

La.—Hamill v. Moore. 193 So. 716, 
194 La. 486—^Nabors Oil Corpora¬ 
tion V. Samuels, 143 So. 330, 176 
La. 371—^Tremont Lumber Co. v. 
Peavy, lio So. 79, 162 La. 36— 
Catherine Planting & Mfg. Co. v. 
Pointe Coupee Trust & Savings 
Bank, 107 So. 711, 160 La. 967. 
Md.—^Kalavan v. Btamburger, 13 A. 
2d 343, 178 Md. 218—Keyser v. 
Kemper, 146 A. 276, 167 Md. 437, 
66 A.L.R. 641—^Pryor v. Pryor, 131 
A. 47, 146 Md. 683. 

Mass.—Coleman Bros. Corporation v. 
Commonwealth, 29 N.E.2d 832, 807 
Mass. 206—Oldfield v. Smith, 24 
N.E.2d 644, 304 Mass. 690—Kess- 
len Shoe Co. v. Philadelphia Pire 
& Marine Ins. Co., 3 N.B.2d 257, 
296 Ma««s. 123—Burr v. Peacock, 
198 N.E. 664, 29^ Mass. 466— 

Donovan v. Travers, 188 N.B. 706, 
286 Mass. 167—Nickel v. Zeltz, 154 
N.E. 769, 258 Mass. 282—Sudhalter 
V. Oberstein, 138 N.B. 801, 244 
Mass. 442—Pearlsteln v. Novltch, 
131 N.E. 853, 239 Mass. 228. 

Mlch.—^Hall V. Bquitable Life Assur. 
Soc. of U. S.. 295 N.W. 204, 296 
Mich. 404—Valentine v. King Mfg. 
Co., 246 N.W. 629, 260 Mich. 601 
—Grover v. Gratiot Macomb De- 
velopment Co., 240 NW. 66, 257 
Mich. 26—Cook v. Schwemler, 236 
N.W. 219, 263 Mich. 468—Pierson 
V. Davidson, 233 N.W. 329, 252 
Mich. 319—Unruh v. De Wolf, 231 
N.W. 92, 251 Mich. 38—Strand 

Amusement Co. v. Hali, 222 N.W. 
86, 244 Mich. 666—McIntosh v. 

Groomes, 198 N.W. 964, 227 Mich. 
216—Elbom V. Pavsner, 196 N.W. 
442, 226 Mich. 213—Michigan 

Crown Fender Co. v. Welch, 178 
N.W. 684, 211 Mich. 148, 13 A.D.R. 
896. 

Minn.—State Bank of Monticello v. 
Lauterbach, 268 N.W. 918, 198 

Minn. 98. 

Miss.—Carter v. Collins, 117 So. 336, 
161 Miss. 1—^Hessig-Bllls Drug Co. 

V. Parks, 116 So. 435, 150 Miss. 
322. 

Mo.—Missouri Service Co. v. City of 
Stanberry, 108 S.W.2d 26, 341 Mo. 
500—Sebastlan County Coal & 
Mining Co. v. Mayer, 274 S.W. 770, 
310 Mo. 104—WlUson v. Chlcago 
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Bonding & Surety Co., 214 S.W. 
371—^Worthlngton Drainage Dist, 
of Schuyler County and Putnam 
County V. Davis, App., 161 S.W.2d 
469—Baptiste Tent & Awning Co. 
V. Uhri, App., 129 S.W.2d 9—John- 
ston V. Dickerson, 127 S.W.2d 64, 
233 Mo.App. 762—Hellrung v. VI- 
vlano, App., 7 S.W.2d 288—^Wolfe 
V. Stark Bros. Nurseries & Or- 
chards Co., App., 288 S.W. 1004— 
Bbbs V. Neff, 282 S.W. 74, 220 Mo. 
App. 1070—^Poulke v. Hlckman, 
App., 269 S.W. 496—^Price v. CuUer, 
App., 263 S.W. 1096—Kuder v. 
Rowan, 237 S.W. 188, 208 Mo.App. 
480—Mayfleld v. Gaorge O. Rich- 
ardson Machinery Co., 231 S.W. 
288, 208 Mo.App. 206. 

Mont.—^New Home Sewlng Mach, Co. 
V. Songer, 7 P.2d 288, 91 Mont. 
137—^Musselshell Valley Farming 
& Livestock Co. v. Cooley, 283 P. 
213, 86 Mont. 276—Parham v. Chi- 
cago, M. & St. P. Ry. Co., 189 P. 
227, 67 Mont. 492. 

Neb.—^Elvidge v. Brant, 267 N.W. 
169, 131 Neb. 1—^Machurek v. Ohio 
Nat. Life Ins. Co., 249 N.W. 81, 
125 Neb. 86—State v. Commercial 
CcLsualty Ins. Co., 248 N.W. 807, 
810, 126 Neb. 43, 88 A.L.R. 790, 
citlng CozpuB JazlB. 

N.J.—Garon v. Becker, 197 A. 892, 
120 NJ.Law 30, afflrmed 1 A.2d 
376, 121 N.J.Law 73—^Journal Plaza 
Holding Co. V. J. H. L. Co., 162 A. 
14, 107 N.J.Bq. 14, reversing 147 
A. 581, 106 N.J.Bq. 290. 

N.M.—Collender v. Levers, 34 P.2d 
1089, 38 N.M. 436—Franciscan Ho¬ 
tel Co. V. Albuquerque Hotel Co., 
24 P.2d 718, 37 N.M. 466—Burns v. 
Heron, 13 P.2d 875, 36 N.M. 270. 
N.T.—Cordua v. Guggenheim, 8 N.E. 
2d 274, 274 N.T. 61, reversing In 
re Anclrew^s Will, 290 N.T.S. 427, 
248 App.Div. 771—In re Oakes, 162 
N.E. 79, 248 N.T. 280, reversing 
in part 222 N.T.S. 864, 220 App, 
Dlv. 768—Sun Oil Co. v. Heller, 
161 N.B. 819, 248 N.T. 28, afflrm- 
ing 226 N.T.S. 912, 222 App.Div. 
666—^A. W. Burritt Co. v. Palmer- 
Marcy Co., 140 N.E. 221, 236 N.T. 
136, reversing 194 N.T.S. 916—U. 

S. Printing & Lithograph Co. v. 
Powers, 136 N.B. 225, 233 N.T, 
143, reversing 187 N.T.S. 967, 196 
App.Div. 934—^Lee v. Industrial 
Laundry Mach. Co., 27 N.T.S.2d 
202, 261 App.Dlv. 741—Geller v. 
Tow, 27 N.T.S.2d 138, 261 App. 
Div. 773—^Adams v. Judson, 277 N. 

T. S. 304, 248 App.Div. 404—Morris 
V. Morris, 264 N.T.S. 429, 234 App, 
Div. 187, afflrming 247 N.T.S. 28, 
138 Misc. 682, and afOLrmed 184 
N.B. 131, 260 N.T. 660—McCarthy 
V. Krebs Pigment & Chemical Co., 
198 N.T.S. 646, 204 App.Div. 601, 
reversing 194 N.T.S. 138, 118 Misc. 
666—^Hausman v. Buchman, 179 N. 
T.S. 26, 189 App.Div. 697—Mark- 
steln V. M. Ufland & Co., 214 N.T. 
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S. 476, 126 Misc. 683—Windsor 
Residences v. 201 Bast 18th St. 
Corporation, 26 X.Y.S.2d 329— 
Bairymen’s Leasrue Co-op. Ass*n v. 
Metropolitan Casualty Ins. Co. of 
New York, 8 N.Y.S.2d 403, affirmed 
15 N.Y.S.2d 664, 258 App.Div. 847, 
reargrument denied 17 N.T.S.2d 
1002, 258 App.Div. 1030. 

N.C.—Williams v. Greensboro Fire 
Ins. Co., 185 S.E. 21, 209 N.C. 766 
—Robinson v. Benton, 161 S.E. 
208, 201 X.C. 712—^Hughes & Ray 
V. Mltchell County, 145 S E. 609, 
196 N.C. 343—^Hite v. Aydlett, 134 
S.K 419, 192 N.C. 166—^Miller v. 
Green, 112 S.E. 417, 183 N.C. 652. 

Ohio.—^Fairmont Creamery Co. v. 
Ewlng, 182 N.E. 883, 43 Ohio App. 
191. 

Okl.—^Fepis v. Red Bank Oil Co., 44 
P.2d 846, 170 Okl. 189—Wilson v. 
Olsen, 30 P.2d 710, 167 Okl. 627— 
Woods V. Davis, 7 P.2d 905, 156 
Okl. 6—Moore v. Henry H. Cross 
Co., 275 P. 1061, 135 OkL 236— 
Swift V. McMurray, 271 P, 636, 133 
Okl. 104—J. R. Rice Co. v. Harde- 
inan-King Co., 266 P. 102, 130 Okl. 
48—White v. Kroeger. 186 P. 477, 
77 Okl. 46, followed in 186 P. 478, 
77 Okl. 48. 

Or.—^Wilkens v. Western States Gro- 
cery Co., 114 P.3d 642—Klinge v. 
Farris, 273 P. 954, 128 Or. 142, 
affirming 268 P. 748, 128 Or. 142— 
Jaloff V. United Auto Indenmity 
Exchange, 260 P. 717, 120 Or. 381 
—Sig C. Mayer & Co. v. S ml t h , 
230 P. 356, 112 Or. 669. 

Pa.—Security Trust Co. of Potts- 
town V. Stapp, 1 A2d 236, 332 Pa. 
9—City of Philadelphia v. Nation¬ 
al Surety Co., 173 A. 181, 316 Pa. 
356—^Laney v. Columbia Natural 
Gas Co., 158 A 266, 305 Pa, 527— 
Schwartz v. Whelan, 145 A 625, 
296 Pa. 426, 65 AL.R. 277—Lever 
V. Lagomarsino, 127 A 452, 282 
Pa, 110—^Massiah v. Hood, 10 A2d 
79, 138 Pa,Super. 90—In re Sarv- 
er*s Estate, 200 A 709, 711, 132 Pa, 
Super. 238, citing Ck>ipTU Otixla— 
Frechie v. Boyd, 100 Pa.Super. 663 
—Cassone v. KaufCman, 19 Lehigh 
L.J. 1. 

R. I.—Goggin V. Goggin, 194 A 780, 
69 R.I. 145, 113 AL..R. 669—Llme- 
rick V. Lemerie, 167 A 260—Cos- 
tantino v. Costantlno, 163 A 223— 
Continental Illustrating Co. v. 
Longley Motor Sales Co., 113 A 
869, 43 R.L 552. 

S. C.—^John T. Stanley Co. v. Kauf- 
man, 171 S.B. 32, 170 S.C. 621— 
Charles v. West, 162 S.E. 644, 155 
S.C. 488—^De Vore v. Piedmont Ins. 
Co., 142 S.E. 593, 144 S.C. 417— 
Goddard v. Bulow, 10 S.CLLi. 45, 

9 Am.D. 663. 

S.D.—Jensen v. Jensen^s Estate, 263 
N.W. 619, 62 S.D. 496—^Independ- 
ent Harvester Co. v. Anderson. 186 
N.W. 112, 45 S.D. 60. 


Tenn.—^Hood Rubber Products Co. v. 

Malone, 8 Tenn.App. 456. 

Tex.—Houston Oil Co. of Texas v. 
Kirkindall, 146 S.W.2d 1074, afflrm- 
ing Humble Oil & Redning Co. v. 
Kirkindall, €lv.App., 119 S.W.2d 
731—Blake v. Pure Oil Co., 100 S. 
W.2d 1009, 128 Tex. 536, reversing, 
Civ.App., 68 S.W.2d 244—Higgin- 
botham Cattie Co. v. Whaley & 
Lewis, Com.App., 41 S.W.2d 34, re¬ 
versing, Civ.App., 26 S,W.2d 308— 
Hart V. Light & Jones, Com.App., 
246 S.W. 671, reversing Light v. 
Hart, Civ.App., 193 S.W. 740— 
Richardson v. Wilson, 213 S.W. 
613, reversing, Clv.App., 178 S. 
W. 566—^Butler v. Southwest 
Dalry Products Co., Civ.App., 146 
S.W.2d 1036, error dismissed, Judg- 
ment correct—^Jones v. First State 
Bank of Dumas, Civ.App., 146 S.W. 
2d 681—C. V. Hili & Co. v. Parker, 
Civ.App., 146 S.W.2d 330—Texas 
Co. V. Foshee, Clv.App., 142 S.W.2d 
603, error refused—Century In- 
demnity Co. v. Carnes, Civ.App., 
138 S.W.2d 666, error dismissed, 
Judgment correct—^Willlamson v. 
Dlltz, Civ.App., 101 S.W.2d 833, er¬ 
ror dismissed—Texas Co. v. 
Schram, Civ.App., 93 S.W.2d 644— 
Sanderson v. Sanderson, Civ.App., 
82 S.W.2d 1008, affirmed 109 S.W. 
2d 744, 30 Tex. 264—^Young v. Wil¬ 
liams, Clv.App., 80 S.W.2d 399, er¬ 
ror refused—Commercial Securi- 
ties Co. V. Rea, Clv.App., 78 S.W. 
2d 707, affirmed 105 S.W.2d 872, 
130 Tex. 11—^^tna Casualty & 
Surety Co. v. Higgmbotham-Bart- 
lett Co., Civ.App., 71 S.W.2d 692, 
error refused—City Investment & 
Loan Co. v. Wichita Hardware Co., 
Clv.App., 67 S.W.2d 222, modified 
on other grounds 91 S.W.2d 683, 
127 Tex 44—Swindell v. Stephens, 
Civ.App., 35 S.W.2d 1062, error re¬ 
fused—^Lunsford v. Pearce, Civ. 
App., 19 S.W.2d 71—Great Plalns 
Oil & Gas Co. V. Cox Clv.App., 6 
S.W.2d 796—Somerset Pipe Line 
Co. V. Pioneer Oil & Reflning Co., 
Civ.App., 289 S.W. 165—^American 
Reflning Co. v. Sims Oil Co., Civ. 
App., 282 S.W. 894, affirmed Slmms 
Oil Co. V. American Reflning Co., 
Com.App., 288 S.W. 163—Stevens 

V. Palmour, Clv.App., 269 S.W. 
1057—^Wagner v. Davis, Civ.App., 
268 S.W. 278—^Miller v. Wilson, 
Civ.App,, 258 S,W. 640—^Britton v. 
Baxley, Civ.App., 262 S.W. 880— 
Willson V. Riley, Civ.App,, 240 S, 

W. 626—Ranger Cisco Oil Co. v. 
Consolidated Oli Co. of Texas, Civ. 
App., 239 S.W. 648, dismissed for 
want of Jurisdiction—Gladney 
Mining Co. V. Dement, Civ.App., 
230 S.W. 1038. 

Utah.—Starley v. Deseret Foods 
Corporation, 74 P.2d 1221, 93 Utah 
677—Penn Star Mining Co. v. Ly- 
man, 231 P. 107, 64 Utah 343. 
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tVt—^W. T. Rawleigh Co. v. Kent, 
143 A 288, 101 Vt. 220. 

Va.—^Huffman v. Landes, 177 S.E. 
200, 163 Va. 662—Stewart-Wamer 
Corporation v. Smithey, 176 S.B. 
882, 163 Va. 476—^Wellington, Sears 
& Co. V. Klng, 161 S.E. 889, 167 
Va. 767—City of South Norfolk v. 
Wolcott, 126 S.E. 687, 140 Va. 611. 
Wash.—^First Nat. Bank v. Hemrlch, 
68 P.2d 827, 186 Wash. 499—Dio- 
guardi v. Haddow, 8 P.2d 978, 167 
Wash. 62—Yamo v. Hedlund Box 
& Lumber Co., 225 P. 659, 129 
Wash. 467, modifled on other 
grounds 227 P. 618, 129 Wash. 467 
—^Kane v. Gwlnn Inv. Co., 212 P. 
256, 123 Wash. 320—Greenwood v. 
International Harvester Co., 211 P. 
727, 122 Wash. 603. 

W.Va.—Berry v. 0’Dell, 7 S.E.2d 340 
—^Henson v. Lamb, 199 S.E. 469, 
120 W.Va. 662—Hodge v. Garten, 
182 S.B. 682, 116 W.Va. 664—Har- 
vey V. Dwyer, 160 S.E. 236, 108 W. 
Va. 86—Sycamore Coal Co. v. Ad- 
kins, 133 S.E. 330, 101 W.Va. 211. 
Wis.—^Bahr v. Evangelical Lutheran 
St. John’s Soc. of Poynette, 296 N. 
W. 700, 236 Wis. 490—Milwaukee 
County V. Badger Chair & Fumi- 
ture Co., 269 N.W. 669, 223 Wis. 
118—^Koskey v. Btetmischfeger Cor¬ 
poration, 265 N.W. 683, 221 Wis. 
267—^Firestone Tire & Rubber Co. 

V. Werner, 236 N.W. 118, 204 Wis. 
306—^Piszczek v. Ziolkowski. 227 N. 

W. 237, 200 Wis. 22—George A 
Peterson Co. v. lowa County, 191 
N.W. 666, 179 Wis. 329. 

22 C.J. p 1176 note 44—22 CJ. p 
1112 note 43, 5 C.J. p 1019 note 36 
—10 C.J. p 199 note 91—31 C.J. p 
974 note 6—33 C.J. p 116 note 61. 

Bilis, notes, OT aoceptances 

(1) When the issue of ambiguity 
is raised in a controversy involving 
negotiable notes, as between the orlg- 
iral parties and those standing in 
the shoes of such parties or against 
those taking with notice parol testi- 
mony is admissible to Show the true 
facts. 

U.S.—^Baslle v. Californla Packing 
Corporation, C.C.A.Cal., 26 F.2d 
676—^Nyssa-Arcadia Drainage Dlst. 
V. First Nat. Bank, D.C.Or., 3 F.2d 
648. 

Ala.—Stephens v. Mitchell, 137 So. 
426, 223 Ala. 631—Dozier v. Viz- 
ard Inv. Co., 83 So. 572, 203 Ala. 
421. 

Ga.—Southern Crushed Stone & 
Qranite Co. v. Dom, 141 S-E. 69, 
37 Ga.App. 664. 

Idaho.—Taylor v. Fluharty, 239 P. 
1049, 41 Idaho 611. 

111.—^Jefferson Trust & Savings Bank 
of Peoria v. W. Heller & Son, 16 
N.E.2d 433, 296 Ill.App. 447. 

Tenn.—Commerce Union Bank v. 
Jackson, 111 S.W.2d 870, 21 Tenn. 
App. 412. 

Tex.—^McFarland v. Shaw, Com.App., 
46 S.W.2d 193, reversing Shaw v. 
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facts ascertainable only by extrinsic evidence a re- 
sort to such evidence is necessarily permitted.56 So 
also, if there is doubt and uncertainty, not about 
what the substance of the contract is, but as to its 
peculiar application, it may be explained and prop- 
erly directed.67 it is not every contract of vague or 
obscure meaning, however, that calls for or will ad- 
mit of other evidence to aid in its interpretation.58 
If the paper itself affords a reasonably ciear under- 
standing of what the parties have engaged them- 
selves to do, extrinsic evidence is not admissible to 
arrive at its meaning.59 If, on the other hand. 


after the exhaustion of the resources of the paper 
itself, its meaning is stiJl obscure, extrinsic evidence 
is admissible to arrive at its meaning.®® 

An “ambiguity” in a writing which will war- 
rant the introduction of parol evidence is duplicity, 
indistinctness, or an uncertainty of meaning or ex- 
pression,®! and a mere omission or mistake is not 
an ambiguity.®2 Language is ambiguous within the 
parol evidence rule when it is reasonably constru- 
able in more than one sense.®® As otherwise stat- 
ed, a contract is ambiguous when its meaning can- 


McFarland, Civ.App., 28 S.W.2d 663 
—Jones V. First State Bank of 
Dumas, Civ.App., 145 S.W.2d 681 
—City Investment & Lioan Co. v. 
Wichita Hardware Co., Civ.App., 
67 S.W.2d 222, modified on other 
grounds 91 S.W.2d 683, 127 Tex. 
44. 

W.Va.—^Boardman v. Frick, 120 S.E. 

883. 95 W.Va, 263. 

22 C.J. p 1175 note 44 [e]. 

(2) The term “ambiguous,” used 
with reference to note, means uncer- 
tain because susceptlble of more 
than one meaning.—City Investment 
& Loan Co. v. Wichita Hardware Co., 
Civ.App., 57 S.W^2d 222, modified on 
other grounds 91 S.W.2d 683, 127 
Tex. 44. 

(3) In action on note which car- 
ried no signature on its face and 
carried ali signatures on its reverse 
side, parol evidence was admissible 
to Show whether the signatures were 
placed on the reverse sido as mak- 
ers or as indorsers, since the inten- 
tion of the slgners was not ciear.— 
Garon v. Becker, 197 A. 892, 120 N. 
J.Law 30, affirmed 1 A.2d 376, 121 N. 
J.Law 73. • 

(4) Statute providlng that one 
signing as other than maker, draw- 
er, or acceptor is deemed an indorser 
unless he clearly indicates an intent 
to be bound in some other capacity 
does not prevent inquiry by court 
into meaning of ambiguous indorse- 
ment, nor require treatmont of am¬ 
biguous indorser as general indorser. 
—Cristina v. Mattenberger, 300 P. 
450, 212 Cal. 670. 

(5) The words “wlthout recourse,” 
following the name of the first, and 
preceding the name of a second, in¬ 
dorser of a bili or note may be 
shown by parol evidence to apply to 
the former instead of Ihe latter. 
Kan.—^Leahmer v. McCullough, 162 

P. 297, 99 Kan. 461. 

Ky.—Goolrick v. Wallace, 167 S.W. 
920, 154 Ky. 596, 49 L.H.A.,N.S., 
789. 

Neb.—Corbett v. Fetzer, 66 N.W. 417, 
47 Neb. 269. 

Kature of amblgnlty 

An ambiguity, in order to author- 
ize parol evidence, must relate to a 


subject treated of in the paper and 
must arise out of words used in 
treatlng that subject.—Southampton 

V. Jessup, 66 N.B. 949, 173 N.Y. 84, 
modlfying 72 N.Y.S. 312, 780, 64 
App.Div. 626—Johnson v. State, 176 
N.Y.S. 234, 104 Misc. 201, affirmed 
176 N.Y.S. 784, 188 App.Div. 33. 
Br880lntlozL8 or other mlxLiites of coiv 

poratlon. 

U.S.—Thermopolia Northwest Elec¬ 
tric Co. V. Ireland, C.C.A.Wyo., 119 
F.2d 409. 

Ky.—Bennett v. Madison Sales Co., 
96 S.W.2d 604, 264 Ky. 728. 

TTse cf broadly descriptive tezms 
and latltudinarian expressiens of In- 
demnity bond justlfled resort to ex¬ 
trinsic proof to ascertain what bond 
included.—Southwest Nat. Bank v. 
Employers' Indemnity Corporation, 
Tex.Com.App., 12 S.W.2d 189, revers- 
ing Employers' Indemnity Corpora¬ 
tion V. Southwest Nat Bank, Civ. 
App., 299 S.W. 676. 

JAa&s nuL by surveyor 

(1) Where calls in field notes ajre 
conflicting or ambiguous, parol evi¬ 
dence is admissible to show where a 
survey or a line of a survey was ac- 
tually made on the ground.—Blake 
V Pure Oil Co., 100 S.W.2d 1009, 128 
Tex, 536, reversing, Civ,App., 68 S. 

W. 2d 244. 

(2) A grant of land should be es- 
tablished by th-e calls of its own 
field notes, but if a conflict exists 
in the calls parol evidence may be 
Introduced to relieve doubt and lo¬ 
cate the Unes which were actually 
run by the surveyor.—^Whittenburg 
v. Jameson, Tex.Civ.App., 143 S.W.2d 
668 . 

56. Mich.—Bdoff v. Hecht, 260 N.W. 
93, 96, 270 Mich. 689, quoting Cor¬ 
pus Jroils. 

Tex.—Barker v. Fagg, Civ.App., 107 
S.W.2d 490. 

22 C.J. p 1176 note 46. 

Bow agreemesLt to be carried out 
Where language of written agree- 
ment is ambiguous or otherwise 
doubtful, parol evidence is admissi¬ 
ble, not to contradict, alter, or vary 
terms of written agreement, but 
rather to explain how agreement was 
t.j be carried out.—Meserve v. Tra- 
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, verso, 197 A. 64, 119 N.J.Law 566, 
affirming 192 A. 835, 15 N.J.Misc. 664. 

57. U.S.—In re Atwater, C.C.Al.N.Y., 
266 F. 278, certiorari geranted At¬ 
water V. Guernsey, 41 S.Ct. 13, 264 

U. S. 624, 66 L.Ed. 444. Affirmed 
41 S.Ct 160, 264 U.S. 423, 66 L.Ed. 
339. 

Mich.—EdofC v. Hecht, 260 N.W. 93, 
96, 270 Mich. 689, quotmg Coipus 
Juris. 

22 C.J. p 1177 note 46. 

Admissibility of parol evidence to 
apply writing to its subject mat- 
ter see infra 5 1007. 

58. Ky.—^Akins v. City of Covlng- 
ton, 97 S.W.2d 688, 265 Ky. 740. 

59. Cal.—Palma v. Leslie, 46 P.2d 
391, 6 Cal.App.2d 702. 

Ky.—Harmon v, Thompson, 84 S.W. 
2d 669, 119 Ky. 628, 27 Ky.L. 181. 

60. Ky.—Atkins v. City of Coving- 
ton, 97 S.W.2d 588, 266 Ky. 740. 

61. Ga.—Tarbutton v. Duggan, 163 
S.E. 298, 46 Ga.App. 31. 

Memorandum of sal» 

Since a memorandum of sale, as 
distinguished from a contract of 
sale, is understood to be a note or a 
minute informally made of the 
agreement, there is much more llkeli- 
hood of an ambiguity lurking in a 
memorandum thaji in a contract.— 
International Trading Co. of America 
V. John Sexton & Co., C.C.A.I11., 24 
F.2d 12. 

Necossity of resorting to descrlp- 
tiou of rights reserved in deed is 
some indicatlon that what is Includ¬ 
ed in substance reserved is not ciear, 
as respects parol evidence.—Beury 
V. Shelton, 144 S.E. 629, 161 Va. 28. 

68. Mich.—Mlchigan Chandelier Co. 

V. Morse, 297 N.W. 64, 297 Mich. 
41—^Zilwaukee Tp. v. Saginaw Bay 
City Ry. Co., 181 N.W. 37, 213 
Mich. 61. 

Blanks may create ambiguity 

U.S.—Harris v. Travelers Ins. Co., 
C.C.A.Tex., 80 F.2d 127. 

63. Tex.—^Jarecki Mfg. Co. v. Hinds, 
Civ.App., 296 S.W. 274, error dls- 
missed, Com.App., 6 S.W.2d 343. 
Wls.—^Wheelwright v. Pure MUk 
Ass’n, 240 N.W. 769, 208 Wls. 40, 
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not be asccrtained within its four corners,®^ and if 
a written contract is so worded that it can be given 
a certain or definite legal meaning or interpreta- 
tion it is not ambiguous.®® Whether there is ambi- 
guity in a witing must be determined from a read- 
ing of the writing itself,®® and before extrinsic evi- 
dence is admissible the court mnst determine that 
the writing is ambiguous or incomplete.®'^ 

The rule admitting parol or extrinsic evidence for 
the purpose of aiding in the construction of a writ¬ 


ing applies to judicial records,®® and to offioial 
writings or proceedings®® as well as to private writ- 
ings. 

Where the language used is cUa/r and unambigu- 
Olis, extrinsic evidence is not admissible on the 
ground of aiding the construction, for in such case 
the only thing which could be accomplished wouid 
be to show the meaning of the writing to be other 
than what its terms express,*^® and the instrument 
cannot be varied or contradicted under the gnise of 


motlon denied 242 N.W. 486, 208 
Wis. 40. 

64. Ariz.—Miller Cattle Co, v. Fran¬ 
cis. 298 P. 631. 38 Ariz. 197. 

Bvidence to reiider oontract aniblfir- 
nons 

Parol evidence is not admissible 
to render a written contract ambig¬ 
uous, which, on its face, is capable 
of being given a definite certain le¬ 
ga! meaning.—Lewis v. East Texas 
Flnance Co„ Tex., 146 S.W.2d 977. re- 
versing, Civ.App.. 123 S.W.2d 803. 

65. Tex.—^Remington Rand v. Sugar- 
land Industries, Com.App., 153 S. 
W.2d 477, reversing, Civ.App., 122 
S.W-2d 729—^Lewis v. East Texas 
Finance Co., 146 S.W.2d 977, re¬ 
versing, Civ.App., 123 S.W.2d 803. 

Bvidenoe properly rejeoted 

Where contract wouid permit of 
reasonable interpretation wlthout re- 
sort to extrinsic evidence, rejection 
of parol evidence to ald in interpre¬ 
tation and of proof of a contempora- 
neous oral contract was proper, since 
contract was complete in itself.— 
Big Boy Brilllng Corporation v. Eth- 
eridge. Cal.App.. 111 P.2d 953. 
XataUlgent coxuctraotlon 

Where the terms of an agreement 
are so ambiguous as not to be sus- 
ceptible of intelligent construction, 
parol evidence may be admitted to 
xnake ciear that which is obscure.— 
Bank of Napoleonville v. Knobloch & 
Kainold, 80 So. 214, 144 La. 100. 

66- Mich.—Qulsle v. Brezner, 180 N. : 

W. 467, 212 Mich. 254. 
jMCo.—^Lion Match Co, v. Hess, App., 
2S3 S.W. 108. 

Pexzon of oompeteut gkUI 

A written instrument Is ambiguous 
only when found to be of uncertain 
meaning by persons of competent 
skill and information. 
lowa.—Compto graph Co. v. Bur- 
roughs Adding Mach. Co., 159 N. 
W. 465. 179 lowa 83. 

N.Y.—^In re Blllings’ Estate, 249 N. 
Y.S. 732, 139 Mlsc. 496, granting 
application to reopen 244 N.Y.S. 
686, 137 Mlsc. 768. < 

67. 111.—Schneider v. Neubert, 139 i 
N.E. 84. 308 111. 40. 

OnestloiL of law 

Whether there is amblguity in 
written Instrument authorlzing intro- 


l duction of parol testimony Is “ques- 
tion of law*' for determination by 
, court and not by Jury.—^Butler v. 
Southwest Dairy Products Co., Tex. 
Civ.App., 146 S.W.2d 1036, error dis- 
missed, judgment correct—Jones v. 
Sun Oil Co., Tex.Clv.App., 110 S.W. 
2d 80, error refused—Graham's Bs- 
tate V. Stewart, Tex.Civ.App.. 16 S. 
W.2d 72, error refused. 

68. XT.S.—In re Crystal Ice & Puel 
Co., D.C.Mont., 283 F. 1007. 

Ariz.—^Anderson v. State, 96 P.2d 
281, 64 Ariz. 387, 126 A.L.R. 601. 
Del.—^Dolby v. Whaley, Super., 197 
A. 161. 

lowa.—^Hawkeye Securltles Fire Ins. 
Co. V. United Inv. Co., 251 N.W. 
874, 217 lowa 644. 

Minn.—^In re Fiske's Estate, 291 N. 

W. 289, 207 Minn. 44. 

Ohio.—^WoodrulC v. Paschen, 16 Ohio 
App. 276, affirmed 137 N.E. 867, 
105 Ohio St 396. 

Okl.—Magnolia Petroleum Co, v. 

1 State, 52 P.2d 81, 175 Okl. 11. 

Pa.—Lansford Building & Loan 
Ass’n v. Sheerin, 190 A. 901, 325 
Pa. 474, 

WIs.—Green v. Loberg, 237 N.W. 274, 
205 Wis. 221. 

22 C.J; p 1177 note 47. 

Statexnent of tzial Jndge on grant¬ 
ing Judgment of divorce was admis¬ 
sible to explain amblguity in Judg¬ 
ment—In re Kehl*s Estate, 264 N.W. 
639, 216 Wis. 353. 

Immaterlal ambifinHfjr 

That the commissioners' report 
and decree In a partitlon suit may be 
ambiguous in some respecta immate- 
rial to Issues in subsequent lltiga- 
tion constitutes no warrant for go- 
ing Into the report and decree and 
making sppciflc ali parts deemed am¬ 
biguous.—^Pickrell v. Pickrell, Tex. 
Civ,App., 134 S.W.2d 740. 

TThamblgtioiui Judiolal reoords are 
not subject to construction wlth the 
aid of extrinsic evidence. 

U.S.—Glla Valley Irr. Dist v. U. S., 
C.C.A.Arlz., 118 F.2d 607. 

Or.—^Butler v. Maas, 94 P.2d 1116, 
163 Or. 201. 

Tex.—Pickrell v, Pickrell, Civ.App., 
134 S.W.2d 740—Mlssouri-Kansas- 
Texas JEL Co. of Texas v. Pluto 
C1V.APP.. ISO S.W.2d 1048. error 
granted. 


Wash.—Gardner v. Herbert, 6 P.2d 
782, 166 Wash. 429. 

69. 111.—^People ex rei. Toman v. M. 

Bom & Co., 26 N.B.2d 848, 373 111 . 
490. 

Ind.—Liivengood v. Munns, App., 27 
N.E.2d 92. 

Mlss.—Martin v. Smlth, 106 So. 494 , 
140 Mlss. 168—^Jordan v. W. C. 
Griffin Land Co., 97 So. 613, 133 
Mlss. 78. 

Mo.—State ex rei. School Dist of 
AfCton V. Smith, 80 S.W.2d 868 , 336 
Mo. 703. 

Okl.—Schuman v. Campbell, 83 P. 2 d 
649, 183 Okl. 653. 

Pa.—^Rochester Borough v. Pltts- 
burgh, Ft. W. & C. Ry. Co., 123 
A. 319, 278 Pa. 412—-Bolay v. City 
of Philadelphia, 157 A. 374, 102 
Pa.Super. 610. 

S.C.—Mason v. Williams, 9 S.E. 2 d 
537, 194 S.C. 290. 

22 C.J. p 1177 note 48. 

Iiaad assessed and sold 
Where one piece of land was as- 
sessed and sold, the purchaser, in 
order to sustaln his tltle to an en- 
tlrely different piece of land, wlll not 
be permitted to show by parol that 
the latter, and not the former, was 
intended to be assessed and sold.— 
H. Weston Lumber Co. v. Strahan, 
90 So. 452, 128 Miss. 54 . 

Unamblgnons writings may not be 
explalned by parol evidence.—Pick¬ 
rell V. Pickrell, Tex.Clv.App., 134 S 
W.2d 740. 

70. U.S.—Commissloner of Internal 
Revenue v. Gibbs-Preyer Trusts 
Nos. 1 and 2, C.C.A., II 7 F.2d 619 
—Kllne V. Tokom, C.C.A.I11., 117 
P.2d 370—Lincoln Nat Life Ins. 
Co. v. Horwlch, C.C.A.I11., 116 F.2d 
552—^Price, Forbes & Co, v. Mont- 
gomery, C.C,A.I11., 116 F.2d 611— 
Commissloners of Sewerage of 
City of Louisville v. Davis, C.C.A. 
Ky., 88 F.2d 797, modlfylng, D.C.,- 
Davis v. Commissloners of Sewer¬ 
age of City of Louisville, 13 F. 
Supp. 672—Williams Pocahontas 
Coal Co. V. Berwlnd Land Co., C. 
C.A.W.Va., 76 F.2d 319, certiorari 
denied 66 S.Ct 128, 296 U.S. 610, 
80 L.Ed. 432—^Beck v. Zurich Gen¬ 
eral Accident & Liability Ins. Co., 
Limited, of Zurich, Switzerland, 
C.C.AI11., 62 F.2d 966—H. K. Re- 
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gar & Sons v. Scott & Williams, 
P.C.N.T., 57 F.2d 242, reversed on 
other grounds, C.C.A., 63 F.2d 229 

_Continental Oil Co. v. Flsher Oil 

Co., C.C.A.Okl., 56 F.2d 14—Ries v. 
Dodson, C.C.A.Pa., 46 F.2d 68— 
Queen Ins. Co. of America v. Mey- 
er Mining Co., C.C.A.Mo., 43 P.2d 
886—^Dry Ice Corporation of Amer¬ 
ica V. Josephson, D.C.N.T., 43 F.2d 
408—Charlton Woolen Co. v. 
Whlte, D.C.Mass., 27 F.Supp. 371— 
Doli V. Libin, D.C.Mont, 17 F. 
Supp. 646—Vital v. Kerr, C.C.A. 
N.T., 297 F. 969, certiorari denied 
Bigio V. Kerr, 44 S.Ct. 637, 266 U. 
S. 592, 68 L.Ed. 1196—^Logan v. 
Big Sandy Lumber Co., C.C.A.Ala., 
296 F. 658—Wichita Petroleum Co. 
V. Winant, C.C.A.Tex., 295 F. 67— 
Joring V. Harriss, C.C.A.N.Y., 292 
F. 974, certiorari denied 44 S.Ct. 
37, 263 U.S. 710, 68 L.Ed. 618— 
Oriental Textile Mills v. Thomp¬ 
son Worsted Co., D.C.Pa., 273 F. 
782. 

AlA—^Henderson v. Noland, 189 So. 
732, 288 Ala. 213, 123 A.L.R 483— 
Salnt V. Britnell, 91 So. 310, 206 
Ala. 633. 

Ariz.—^Wallace v. First Nat. Bank, 7 
P.2d 686, 39 Ariz. 451—Miller Cat- 
tle Co. V. Mattice, 298 P. 640, 38 
Ariz. 180—Rio Grande Oil Co. v. 
Upton Oil Co., 266 P. 3, 33 Ariz. 
474—Merchants' & Stock Growers' 
Bank v. Marley, 264 P. 471, 33 
Ariz. 294—Pass v. Stephens, 198 P. 
712, 22 Ariz. 461. 

Ark.—Bishop v. Melton, 152 S,W,2d 
299—Johnson v, Johnson, 68 S.W. 
2d 466, 188 Ark. 992—Quaile & Co. 

V. William Kelly Milling Co., 43 
S.W.2d 369, 184 Ark. 717, 79 A.L.R. 
183—^Arkansas Amusement Corpo¬ 
ration V. Kempner, 33 S.W.2d 42, 
182 Ark. 897—Thane v. Merchants' 
& Farmers’ Bank of Dumas, 7 S. 

W. 3d 768, 177 Ark. 66—Batton v. 
Jones, 268 S.W. 867, 167 Ark. 478— 
Caldwell v. Dunn, 246 S.W. 809, 
156 Ark. 126. 

Cal.—Califomia Canning Peach 

Growers v. Williams, 78 P.2d 1164, 
11 Cal.2d 221—Joerger v. Pacific 
Gas & Electric Co., 276 P. 1017, 207 
Cal. 8—Ohlo Electric Car Co. v. Le 
Sage, 188 P. 982, 182 Cal. 460— 
Nourse v. Kovacevich, App., 109 
P.2d 999—First Bond & Mortgage 
Co. of Glendale v. Malouf, 98 P.2d 
824, 37 Cal.App.2d 74—Del Giorgio 
V. Powers, 81 P.2d 1006, 27 Cal. 
App.2d 668—^Ayako Sakamu v. Zel- 
lerbach Paper Co., 77 P.2d 313, 25 
Cal.App.2d 309—Cox v. Miller, 69 
P.2d 628. 15 Cal.App.2d 494—Ham- 
mond Lumber Co. v. Danziger, 37 
P.2d 517, 2 Cal.App. 197—Parkford 
V. Union Drilling & Petroleum Co., 
6 P.2d 440, 118 Cal.App. 638—Se- 
curity Trust & Savings Bank v. 
McAdoo, 293 P. 149, 109 Cal.App. 
605—Southern Califomia Muslc 
Co. V, Labes, 288 P. 1096, 106 Cal. 
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App. 265—^Morgan v. Green, 260 P. 
6fi6, 86 Cal.App. 216—njones v. 

Coulter, 243 P. 487, 76 Cal.App. 
640—^Eastman v. Piper, 229 P. 
1002, 68 Cal.App. 564—Silveira v. 
Associated Milk Producers, 219 P. 
461, 63 Cal.App. 672—Petersen v. 
Bunting, 186 P. 608, 43 Cal.App. 
707—Drake v. Tucker, 184 P. 602, 
43 Cal.App. 63. 

Conn.—Hamden Holding Corporation 
V. United Men’s Shops, 18 A.2d 856, 
127 Conn. 600. 

Fla.—Carson v. Palmer, 190 So. 720, 
139 Fla. 670. 

Ga.—Calhoun y. Lemon, 14 S.E.2d 
710—Tilley v. Malcolm, 101 S.E. 
127, 149 Ga. 614—Georgla Lumber 
& Turpentine Co. v. Milltown 
Lumber Co., 109 S.E. 178, 27 Ga. 
App. 561. 

Idaho.—^Utah Const. Co. v. Mcllwee, 
266 P. 1094, 46 Idaho • 707. 

111.—^Automatic Oil Heating Co. v. 
Lee, 16 N.H.2d 919, 296 Ill.App. 
628—Sheets v. Security First 
Mortg. Co., 12 N.B.2d 324, 293 111. 
App. 222—^North Avenue State 
Bank v. Nichols, 262 Ill.App. 866. 
See Fred Allen Automobile Supply 
Co. V. H. W. Johns-Manville Co., 
.211 IlLApp. 217. 

Ind.—Michigan Pipe Co. v. Sullivan 
County Water Co., 127 N.E. 768, 190 
Ind. 14, rehearing denied 129 N.E. 
6, 190 Ind. 14—Unger v. McManus, 
130 N.E. 146, 76 Ind.App. 696— 
Fenn v. American Rattan & Reed 
Mfg. Co., 130 N.B. 129, 76 Ind.App. 
146. 

lowa.—^Vorthmann v. Great Lakes 
Pipe Line Co., 289 N.W. 746— 
Hillje V. Tri-City Equipment Co., 
276 N.W. 880, 224 lowa 43—Cdm- 
mercial Nat. Bank of Waterloo v. 
Crissman & Linville, 242 N.W. 366, 
214 lowa 217, followed in Lauer- 
man Bros. Co. v. Crissman & Lin¬ 
ville, 242 N.W. 358—Van Liew v. 
Mally, 197 N.W. 299, 198 lowa 347 
—Seibel V. Commonwealth Life 
Ins. Co., 190 N.W. 173, 194 lowa 
701—Rath V. Schoon, 182 N.W. 
180, 192 lowa 180. 

Kan,—Gooch v. Wilcox, 11 P.2d 743, 
135 Kan. 683—^Hazelton v. Chaflin, 
197 P. 870, 109 Kan. 176. 

Ky.—Senters v. Elkhom & Jellico 
Coal Co., 146 S.W.2d 848, 284 Ky. 
667—Tarr v. Tarr’s Ex'r, 82 S.W. 
2d 810, 269 'Ky. 638—Dawson v. 
Dawson, 11 S.W.2d 933, 226 Ky. 
760—Calloway v. Bryant, 263 S.W. 
687, 204 Ky. 160. 

La.—^Reid v. Lowden, 189 So. 286, 
■ 192 La, 811, afflrming 186 So. 100 
—^Landeche Bros. Co. vl New Or- 
leans Coffee Co., 138 So. 613, 173 
La. 701—^Valley Securities Co. v. 
Stafford, 8 La.App. 607. 

Me.—Clark’s Case, 126 A. 18, 124 Me. 
47. 

Md.—^American Weekly v. Patterson, 
16 A.2d 912. 

Hass.—^Brand v. Suburbail Land Co., 
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' 12 N.B.2d 737. 299 Mass. 336—^Na¬ 

tional Shawmut Bank of Boston v. 
Citizens* Nat. BaJik of Boston, 191 
N.E. 647, 287 Mass. 329—^Levin v. 
Century Indemnity Co., 181 N.E. 
223, 279 Mass. 266—Cohen v. Bail- 
ly, 166 N.E. 7, 266 Mass. 39—Sni- 
der V. Deban, 144 N.E. 69, 249 
Mass. 69—^H. P. Hood & Sons v. 
Perry, 142 N.E. 794, 248 Mass. 360 
—^Boston Consol. Gas Co. v. Fol- 
son, 130 N.E. 197, 237 Mass. 665— 
American Historical Seo. v Storer, 
122 N.E. 392, 232 Mass. 372. 

Mich.—Thomas v. Texas Co., 297 N. 
W. 490, 297 Mich. 276—Michigan 
Chandelier Co. v. Morse, 297 N.W. 
64, 297 Mich. 41—Vobless v. Weis- 
enthal, 292 N.W. 493, 293 Mich. 
666—^Roosevelt Park Protestant 
Reformed Church v. London. 292 
N.W. 486, 293 Mich. 647—Frank D. 
Hovey Realty Corporation v. Ka- 
han, 211 N.W. 48, 236 Mich. 683— 
Phelps V. Brevoort, 174 N.W. 281, 
207 Mich. 429. 

Minn.—^Peterson v. Johnson Nut Co., 
297 N.W. 178—Wendt v. Wallace, 
247 N.W. 669, 188 Minn. 488— 

Ruthton Co-op. Creamery Co. v. 
Ruthton State Bank, 217 N.W. 133, 
173 Minn. 266. 

Miss.—Taylor v. C. I. T. Corpora¬ 
tion, 191 So. 60, 187 Miss. 581— 
Stuart V. McOoy, 141 So. 899, 163 
Miss. 661—Slush v. Foxworth» 111 
So. 841, 146 Miss. 360. 

Mo.—^In re Wood's Estate, 232 S.W. 
671, 288 Mo. 588—Wood v. Utter, 
77 S.W.2d 832, 229 Mo.App. 309— 
Securities Inv. Co. of St. Louis y. 
International Shoe Co., App., 5 S. 
W.2d 682—Bay v. Wank, 255 S.W. 
324, 216 Mo.App. 163—Lion Match 
Co. v. Hess, App., 263 S.W. 108. 
Mont.—^Union Electric Co. v. Lovell 
Llvestock Co., 64 P.2d 112, 101 
Mont. 460—^Linn v. French, 33 P.2d 
1002, 97 Mont. 292—^Roecher v. 

Commerclal Nat. Bank, 289 P. 388, 
87 Mont. 670—^Hollensteiner v. An- 
derson, 262 P. 796, 78 Mont. 122— 
Beme v. Stevens, 216 P. 803, 67 
Mont. 264. 

Neb.—In re WeitzeTs Estate, 280 N. 
W. 270, 136 Neb. 43—Chalupnik v. 
Brant, 279 N.W. 169, 134 Neb. 466 
—Lawrence v. Equitable Life Ins. 
Co. of lowa, 267 N.W. 630, 128 
Neb. 72. 

N.J.—Jersey Dlscount Co. v. .aitna 
Ins. Co., 17 A.2d 784, 126 N.J.Law 
106—61-69 Pierrepont Street v. 
Feist, 11 A.2d 727, 124 N.J.Law 
412—^Hunn v. Meade, 196 A. 700, 
119 N.J.Law 333—^HolCman v. Seid- 
man, 127 A. 199, 101 N.J.Law 106 
—^Brauer y. Trustees of First M. 
E. Church of Red Bank, 1 A.2d 
409, 124 N.J.Eq. 247—Bellisfleld v. 
Hoicombe, 139 A. 817, 102 N.J.Bq. 
20—^Myers v. J. Wiss & Sons Co., 
118 A. 460, 94 N.J.Bq. 189. 

N.M.—^Featherstone v. Walker, 88 P. 
2d 271, 43: N.M. 181. 
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N.T.—Churchill Bvan^elistic Ass*n 
V. Coliunbia Broadcastingr System, 
2S0 N.Y.S. 451, 236 App.Div. 624. 
affirming 256 N.T.S. 134, 142 Misc. 
210—Groebbel v. Gross. 275 N.T.S. 
308, 153 Misc. 637—^Hunts Point 
Restaurajit v. Oval Foods, 274 N. 

T.S. 450, 163 Misc. 451—Girard 
Nat Bank v. Brody, 204 N.T.S. 832. 
122 Misc. 790—McCarthy v. Krebs 
Flsment & Chemical Co., 194 N.T.S. 
138, 118 Misc. 566. 

N.C.—W. Li. Slayton & Co. v. Board 
of Com*rs of Cabamis County, 120 
S.E. 452, 186 N.C. 690. 

Ohio—Vale v. Stephens, 159 N.B. 114, 
25 Ohio App. 523. 

Okl.—^Manley v. Bolinsr, 96 P.2d 30, 
186 Okl. 59—^Pederal Deposit Ins. 
Corporation v. Grim, 86 P.2d 774, 
184 Okl. 275—Brazelton's Whole¬ 
sale Cleaners & Dyers v. Cash, 78 
P,2d 810, 182 Okl. 493—Empire Oil 
& Refininc: Co. v. Babson, 77 P.2d I 
682, 182 Okl. 336—HIcks v. Mld- 
Kansas Oll & Gas Co., 76 P.2d 269, 
182 Okl. 61—Miller v. National 
Printingr & Ensravinsr Co., 45 P.2d 
483, 172 Okl. 447—Kansas City 
Southern Ry. Co. v. Whitaker, 242 
P. 220. 115 Okl. 212—Smart v. 
Bassler. 223 P. 352, 101 Okl. 39— 
Delk V. City Nat. Bank of Duncan, 
205 P. 753, 85 Okl. 238—Romana 
V. Shannon, 195 P. 298, 80 Okl. 
199. 

Or.—^Hulin v. Veatch, 35 P.2d 253, 
148 Or. 119, 94 A.L..R. 1319—Minto 
V. Salem Water, Lisrht & Power 
Co., 260 P. 722, 72S. 120 Or. 202, 
Quotingr Corpus Jhzls—^Allen v. 
Hendrick, 206 P. 733, 104 Or. 202. 
Pa.—^Musselman v. Sharswood 
Buildinsr & Loan Ass’n, 187 A. 419, 
323 Pa. 650—^Detwiler v. Coldren, 
166 A. 374, 311 Pa. 44—Mott ▼. 
Kaldes, 185 A. 764, 288 Pa. 264— 
Henlngkamp v. Valley Smokeless 
Coal Co., 118 A. 28, 274 Pa. 186— 
Hines V. Union Connellsville Ceke 
Co., 114 A. 521, 271 Pa. 219—Pol- 
low V. Heury L. Doherty ’& Co„ 
14 Pa.Dl8t & Co. 293. See Decker 
V. Williams, 26 North.Co. 74, af- 
flrmed 196 A. 910, 130 Pa.Super. 
100—In re Walk^s Estate, 63 
York Leff.Rec. 1. 

S-C.—^Leonard v. Atkinson, 180 S.E. 
765, 133 S.C. 249. 

S.D.—Janssen v. Tusha, 287 N.W. 
501, 66 S.D. 604—Hobbs v. Whlte- 
lock, 231 N.W. 904, 67 S.D. 198. 
Teae.—Lewis v. East Texas Finance 
Co., 146 S.W.2d 977, reversing, Civ. 
App., 123 S.W.2d 803—^Farmers* 
Seed & Gio Co. v. Brooks, 81 S.W. 
2d 675, 125 Tex. 234, answerin^ 
certifiled questions, Civ.App., 85 S. 
W’.2d 1096—^Remington Rand v. 
Sugarland Industries, Com.App., 
163 S.W.2d 477, reverslng, Civ. 
App., 122 S.W.2d 729—Higginbot- 
ham Cattle Cb. v. Whaley & Lew- 
. Is, Ooni.App., 41 S.W.2d 84, revers- 
Ing; Ctv.App., 26 S.W.2d 808—Colo- 


nial Trust Co. v. Hlll County, Com. 
App., 27 S.W.2d 144, reversinff, 
Civ.App., 18 S.W.2d 787—San An¬ 
tonio Machine & Supply Co. v. Al- 
len, Com.App., 284 S.W. 642, mod- 
ifyin§r, Clv.App., 279 S.W. 493— 
Teacas Co. v. Foshee, Civ.App., 142 
S.W.2d 603, error refused—^Hast- 
ings V. Champer, Civ.App., 139 S. 
W.2d 868—^Tampke v. Chlldress, 
Civ.App., 67 S.W.2d 962, error dis- 
missed—^American Surety Co. of 
New York v. Wm. Cameron & Co., 
Civ.App., 35 S.W.2d 217, affirmed In 
part and reversed in part on other 
grrounds Wm. Cameron & Co. v. 
American Surety Co. of New York, 
CornuApp., 55 S.W.2a 1032—Geo. L. 
Slmpson & Co. v. City of Lubbook, 
Civ.App., 17 S.W.2d 163, error dis- 
missed—Graham's Estate v. Ste- 
wart, Clv.App.. 15 S.W.2d 72, er¬ 
ror refused—^Atlas Petroleum Cor¬ 
poration V. Galveston, H. & S. A. 
Ry. Co,. Civ.App., 5 S.W.2d 216, 
j error refused—^Reynolds v. McMan 
Oil & Gas Co., Civ.App., 279 S.W. 
939, reversed on other grounds, 
Com.App., 11 S.W.2d 778, rehearingr 
denied 14 S.W.2d 819—U. S. Cas- 
ualty Co. V. Medcalf & Thomas, 
Civ.App., 272 S.W. 539—Galveston, 
H. & S. A. Ry. Co. v. Henry, Civ. 
App., 252 S.W. 210—Stamps v. 
Platt, Civ.App., 218 S.W. 47. 

Utah.—^Erickson v. Bastian, 102 P. 
2d 310, 98 Utah 587—Ruthrauff v. 
Silver King- Western Mln. & Mill. 
Co., 80 P.2d 338, 96 Utah 279— 
Starley v. Deseret Foods Corpora¬ 
tion, 74 P.2d 1221, 93 Utah 677— 
Garrett v. Bllison, 72 P.2d 449, 93 
Utah 184, 129 A.L.R. 666—Mlfflin 
V. Shiki, 293 P. 1, 77 Utah 190. 

Vt—^Preegard v. Bingrham, 187 A. 
801, 108 Vt 404—Wood v. James, 
106 A- 566, 93 Vt 36. 

Va.—^Beury v. Shelton, 144 S.B. 629, 
161 Va. 28—^Mathieson Alkali 
Works V. Virgrinia Banner Coal 
Corporation, 136 S.E. 673, 147 Va. 
125—^M. M. Rowe Co. v. Waller- 
stein, 183 S.B. 669, 146 Va. 191. 
Wash.—^Deer Park Lumber Co. v. 
Oregron-Washington Lumber & 
Mfgr. Co., 177 P. 336, 104 Wash. 
531. 

W.Va.—^Ligon v. Godfrey L. Cabot 
Inc., 15 S.B.2d 595—Berry v. O*- 
Dell, 7 S.B.2d 340—^Attomeys» Nat. 
Clearing House v. Greever, 5 S.B. 

2d 621—Sycamore Coal Co. v. Ad- 
klns, 133 S.E. 330, 101 W.Va. 211— 
Milligan Coal Co. v. Polowy, 124 
S.B. 674, 97 W.Va. 228—Smyth v. 
Brick Row Realty Co., 124 SB 
499, 97 W.Va. 40. 

Wis.—Badger Sav. Building & Loan 
Ass^n V. Mutual Building & Sav- 
ings Ass’n, 283 N.W. 466, 280 Wls. 
146—In re Townsend's Estate, 281 
N.W. 642, 229 Wls. 60—Hampton 
Plains Realty Co. v. Cohen, 262 N 
W. 572, 214 Wls. 128-Kurzon v. 
Bspenhalns Dry Goods Co., 248 n! 

W. 149, 211 Wls. 629—Wheelwiight 
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V. Pure Mllk Ass'n. 240 N.W. 769, 
208 Wis. 40, motion denied 242 
N.W. 486, 208 Wis. 40—In re 

Read*s Will, 203 N.W. 352, 187 
Wis. 333—^American Steam Laun- 
dry Co. v. Riverside Printing Co., 
177 N.W. 852, 171 Wis. 644. 

22 C.J. p 1177 note 49. 

Restrictlon of constructlon of con- 
tract to terms of oontract general- 
ly see Contracts S 296. 

BUIs and notes 

(1) The text rule applles to bilis 
and notes. 

Conn.—J. B. Smith & Co. v. W. M. 
Hurlburt Co„ 106 A. 319, 93 Conn. 
391. 

Ga.—^Fortson v. Strlckland, 99 S.E. 

147, 23 GkLApp. 607. 

Miss.—Shapleigh Hardware Co. v. 
Spiro, 106 So. 209, 141 Miss. 38, 44* 
A.L.R. 393. 

Va.—^Wheeler v. Wardell, 3 S.E.2d 
377, 173 Va. 168. 

(2) For example, where the lan- 
guage of a note is plain, parol evi- 
dence Is not admissible to change the 
due date speclfled therein.—Gregory 
V. South Texas Lumber Co., Tex. 
Civ.App., 216 S.W. 420, dlsmlssed for 
want of jurisdiction. 

(3) Likewise where terms of note 
are plain regarding notice flxlng ma- 
turity, no resort to extraneous evi- 
dence may be had to determine in- 
tention.—Bass v. Hueter, 270 P. 958. 
205 Cal. 284. 

(4) Negotlable Instr.Act § 39, pre- 
scrlblng constructlon to be glven 
where language of Instrument is am- 
biguous or there are omissions there- 
iD, does not authorlze admlssion of 
extrinsic evldence to clarlfy amblg- 
ultles.—^La Calsse Populalre Credit 
Union V. Cross, 199 N.B. 548, 298 
Mass. 190. 

CJhaage of henefloiaxy of Ufa polloy 

In an actlon on an ordinary life 
Insurance policy conferrlng on In- 
sured no right to change the bene- 
fleiary therein without her consent, 
provisions of the constltutlon and 
by-laws of Insurer, unknown to in- 
sured, oannot be resorted to to show 
authority therefor.-^ones v. North 
Carolina Mut, & Provident Ass’n, 90 
S.E. 30, 106 S.C. 427. 

Bvideaoe of custom of defendant 

held Inadmlsslble where his agree- 
ment was in writing and was not 
ambiguous.—^Pomerantz v. Taylor. 
288 N.T.S. 124, 248 App.Div. 689. 

WxitiiigB held nnamblgtiOTUi and 
not subject to explanatlon by parol 
evldence. 

U.S.—Shell Oil Co. V. Manley Oll 
Corporation, aC.A.111., 124 F.2d 

714, reverslng, D.C., 37 F.Supp. 

289—;.ffltna Casualty & Surety Co. 

V. First Nat. Bank, aC.A.Pa., 103 
F.2d 977—Cincinnati Underwriters 
Agency Co. v. Thomas J. Emery 
Memorial, C.CwAOhlo, 88 F.2d 606, 
certiorari denied Thomas J. Em- 
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ery Memorlal v. CinclnnfiLtl Under-' 
wrlters Agency Co., 68 S.Ct. 14, 
302 U.S. 696, 82 L.EId. 637—Central 
States Power & Light Corporation 
V. U. S. Zinc COm C.CLA-Oki., 60 F. 
'2d 832, certiorari denied U. S. Zxnc 
Co. V. Central* States Power & 
Liffht Corporation, 53 S.Ct. 123, 
287 U.S. 660, 77 L.Fd. 670—^Deep- 
water Oil Reflneries v, Ramsey, D. 

C. Okl., 69 F.2d 346, afflrmed, C.C. 
A., Ramsey v. Deepwater Oil Re¬ 
flneries, 66 F.2d 931—^Arkansas 
Amusemont Corporation v. Kemp- 
ner, C.C.A.Ark., 67 F.2d 466—Ries 
V. Dodson, C.C.A.Pa., 46 P.2d 68— 
Dry Ice Corporation of America v. 
Josephson, D.C.N.T., 43 F.2d 408— 
Midland Steel Sales Co. v. Water- 
loo Gasollne Engine Co.. C.C.A. 
lowa, 9 F.2d 260—Geary v. Adams 
Oil & Gas Co., D.C.I11., 31 F.Supp. 
830—Bushwlck-Decatur Motors v. 
Ford Motor Co., D.C.N.T., 30 F. 
Supp. 917, afflrmed, C.C.A., 116 F. 
2 d 676—Fink v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis., 

D. C.Mich., 29 F.Supp. 972—Gates 
V. Carbon Hili Coal Co., D.C.Wash., 
294 F. 691, afflrmed, C.C.A., 1 F.2d 
848 —Chesapeake & Vlrglnian Coal 
Co. V. Rlch Block Coal Co., C.C. 
A.W.Va., 291 F. 1011—East Har- 
lan Coal Co. v. R. B. Hamilton & 
Sons Co., C.C.A.Ky., 277 F. 337— 
American Steel Poundries v. Indl- 
an Reflning Co., C.C.A.I11., 276 F. 
800. 

Ala,—^Wllson v. Connor, 122 So. 404, 
219 Ala. 344—^Ellard v. Goodall, 83 
So. 668, 203 Ala. 476—^Pieme v. 
Arata, 80 So. 811, 202 Ala. 427. 
Ariz.—Chandler Improvement Co. v. 

Andersen, 7 P.2d 256, 39 Ariz. 426. 
Ark.—Twist V. Gray, 147 S.W.2d 29 
—Home Life Ins. Co. v. Taylor, 66 
S.W.2d 929, 186 Ark. 768—Gray v.- 
General Const. Co., 260 S.W. 342, 
158 Ark. 641—Lesser-Goldman Cot- 
ton Co. V. Adams. 249 S.W. 371, 168 
Ark. 10—Brown & Hackney v. 
Daubs, 213 S.W. 4, 139 Ark. 63. 
CaL—^Barnhart Aircraft v. Preston, 
297 P. 20, 212 Cal. 19—Redmon v. 
Graham. 295 P. 1031, 211 Cal. 491 
—^Nourse v. Kovacevich, App., 109 
P.2d 999—0’Hare v. Peacock I>ai- 
ries. 79 P.2d 433, 26 Cal.App.2d 
346, followed in 79 P.2d 443. 26 
Cal.App.2d 753, motion denied 82 
P.2d 1112, 28 Cal.App.2d 662—Wells 
V. Union Oil Co., 76 P.2d 696, 25 
Cal.App.2d 165—Courtwrlght v. 
Dimmick, 70 P.2d 269, 22 Cal.App. 
2d 68—Blodgett v. Merritt Annex 
Oil Co., 66 P.2d 123, 19 Cal.App.2d 
169—^White v. Cascade Oil Co., 68 
P.2d 994, 14 Cal.App.2d 696—Keel- 
er V. Murphy, 3 P,2d 960, 117 Cal. 
App. 386—Bryson v. Bryson, 216 
P. 391, 62 Cal.App. 170—Braden v. 
Mltehell, 210 P. 43, 59 Cal.App. 29. 
Colo.'^Las Animas Consol. Canal Co. 
V. Hinderlider, 68 P.2d 664, 100 
Colo. 508—Bxchange Nat. Bank of 
Colorado Sprlngs v. Recelvers of 


City Savings. Buildlng & Loan 
Ass’n, 37 P.2d 394, 96 Colo. 498— 
Antero & Lost Park Reservoir Co. 
V. Lowe, 194 P. 946, 69 Colo. 409. 
Conn.—Hosmer v. Butler, 143 A. 626, 
108 Conn. 466. 

Del.—State, for Use of Warner Co., 
V. Massachusetts Bonding & In¬ 
surance Co., Super., 9 A.2d 77. 
Fla.—Prescott v. Mutual Ben. Health 
& Accident Ass’n, 183 So. 311, 133 
Fla. 610, 119 AL.R. 625—Reid v. 
Barry, 112 So. 846, 93 Fla. 849. 

Ga—Board of Bducation of Appling 
County V. Hunter, lO S.B.2d 749, 
190 Gsl 767—Flanders v. Cook, 144 
S.B. 903, 167 Ga 66—Henderson v. 
Sessoms, 123 S.B. 14, 167 Ga 902 
—Handy v. Handy, 116 S.B. 114, 
164 Ga 686—Carver v. Leach, 186 
S.B. 156, 63 GaApp. 112—Rausch- 
enberg v. Peeples, 118 S.B. 409, 30 
Ga.App. 384. 

Idaho.—Meir-Nandorf v. Milner, 201 
P. 720, 34 Idaho 896. 

111.—^McKenna Process Co. of Illinois 
V. Blatchford Corporation, 26 N.B. 
2d 916, 304 IlLApp. lOl—Erzinger 

V. Gerrity, 271 Ill.App. 460—Camp¬ 
bell V. Llndley, 266 Ill.App. 480— 
McConnaughy v. Gage, 262 IlLApp. 
17. 

lowa.—^Dolan v. Danbury State Bank, 
223 N.W. 400, 207 lowa 697—Alex 
Moflat & Sons V. Price Bros., 198 N. 

W. 666, 196 lowa 1216. 

Kan.—Gustason v. Dean, 67 P.2d 69, 
143 ICan. 846—Cease v. De Hek, 
263 P. 232, 122 Ean. 699—Hager v. 
Hale, 204 P. 629, 110 Kan. 607. 
Ky.—Maynaxd v. McHenry, 113 S.W. 
2d 13, 271 Ky. 642—Aklns v. City 
of Covington, 97 S.W.2d 688, 266 
Ky. 740—G. F. Vanzant Lumber 
Co. V. Hopklns, 87 S.W.2d 37, 238 
Ky. 179—Sanders v. Wender, 266 S. 
W. 939, 205 Ky, 422—Col-es v. Mor- 
rison, 261 S.W. 600, 202 Ky. 834— 
Featherstone v. Hale, 244 S.W. 420, 
196 Ky. 219—^Harlan Coal & Land 
Co. V. King Harlan Mining Co., 232 
S.W. 650, 192 Ky. 111. 

La—^Dorsett v. Thomas, 92 So. 734, 
152 La. 60—Planters' Fertilizer & 
Chemical Co. v. Barton, 84 So. 440, 
147 La. 16—Massett v. C. G. Conn 
Co.. 127 So. 638, 13 La.App. 266—1 
Johnson v. Thomas, 6 LaApp. 267. 
Md.—Standard Scale & Supply Co. v. 
Baltimore Bnamel & Novelty Co., 
110 A 486, 136 Md. 278, 9 AL.R. 
1602. 

Mass.—Snider v. Deban, 144 N.B. 69, 
249 Mass. 69—^Meegan v. Hali, 136 
N.B. 565, 241 Mass. 449—^Burke v. 
Atlantic Chemical Co., 134 N.B. 
404, 241 Mass. 65—Cass v. Lord, 
128 N.B. 716, 236 Mass. 430. 

Mich.—Sadowski v. General Discount 
Corporation, 294 N.W. 703, 296 

Mich. 340—^Zilwaukee Tp. v. Sag- 
inaw Bay City Ry. Co., 181 N.W. 
87, 213 Mich. 61—Qulsle v. Brez- 
ner, 180 N.W. 467, 212 Mich. 264— 

1 Jones V. Nash, 171 N.W. 439, 204 
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Mich. 677—Richard v. Lee, 171. N. 
W. 382, 206 Mich. 92. 

Minn.—^Ruthton Co-op. Creamery Co. 
V. Ruthton State Bank, 217 N.W. 
138, 173 Minn. 266—Krls v. Pattl- 
son, 198 N.W. 641, 169 Minn. 213. 
Miss.—Divelblss v. Jones, 144 So. 
464, 164 Miss. 111—^Welch v. Gant, 
138 So. 685, 161 Miss. 867. 

Mo.—White v. Kentling, 134 S.W.2d 
39, 346 Mo. 626—Wooldridge v. 

Bryan, 270 S.W. 668, 307 Mo. 234 
—^Blliott V. Winn, 264 S.W. 391, 
306 Mo. 106, certiorari denied Winn 
V. Blliott, 45 S.Ct. 100, 266 U.S. 
621, 69 L.Bd. 472—Ocean Accident 
& Guarantee Corporation v. Mis- 
souri Bnglneerlng & Contracting 
Co., App., 63 S.W.2d 196—^Huddle- 
ston V. Huddleston, App., 11 S.W. 
2d 1066—^Wood v. White Bagle Oil 
& Reflning Co., 274'S.W. 894, 220 
Mo.App. 1004—^Bdmunds v. Coch- 
rane, App., 226 S.W. 1007—Godfrey 

V. Martha Inv. Co., App., 216 S.W. 
822. 

Mont.—^Hill Catti e Corporation v. 

Killorn, 266 P. 497, 79 Mont. 327. 
Neb.—^Lawrence v. Bquitable Life 
Ins. Co. of lowa, 267 N.W. 630, 128 
Neb. 72—Martin v. Reavis, 220 N. 

W. 288, 117 Neb. 219. 

N.J.—Hoffman v. Seldman, 127 A 
199, 101 NJ.Law 106. 

N.M.—Dyer v. Compere, 73 P.2d 1356, 
41 N.M. 716. 

N.Y.—Shoyer v. Bdmund Wright- 
Ginsberg Co., 148 N.B. 328, 240 N. 
T. 223, modlfying 206 N.T.S. 421, 
210 APP.D1V. 646—National City 
Bank of New York v. Berwln, 270 
N.T.S. 678, 240 App.Div. 560— 

Samuel Biseman & Co. v. Frucht- 
man, 207 N.T.S. 112, 211 App.Div. 
643—Rodgers v. Rodgers, 197 N.T. 
S. 494, 203 App.Div. 682, modifled 
on other grounds 139 N.B. 567, 236 
N.Y. 408, remittitur amended 142 
N.B. 290, 236 N.Y. 677—^Doherty 
V. Monroe Eckstein Brewing Co., 
191 N.T.S. 69, 198 App.Div. 708, 
afflrming 187 N.T.S. 633—Traylor 
V. Cruoible Steel Co. of America, 
183 N.T.S. 181, 192 App.Div. 446, 
afflrmed 134 N.B. 681, 232 N.T. 683 
—Goebbel v. Gross, 276 N.T.S. 308, 
163 Misc. 637—Smith v. Compania 
Litograflca de la Habana, 217 N. 
Y.S. 39, 127 Misc. 608, afflrmed 222 
N.T.S. 902, 220 App.Div. 782—Bern- 
stein V. 'Smith, 194 N.T.S. 789, 119 
Misc. 34—Madison Ave. Realty Co. 
V. Martin, 187 N.T.S. 818, 114 Misc. 
316—Schroidl v. Central Laundry & 
Supply Co., 18 N.Y.S.2d 817—At¬ 
las Electric Sign Corporation v. 
Norden Electric Sign Corporation, 
197 N.T.S. 242. 

N.C.—Galloway v. Goolsby, 97 S.B. 
617, 176 N.C. 636. 

Ohio.-Rorick v. Gilbert, 186 N.B. 
766, 45 Ohio App. 96, afflrming Gil¬ 
bert v. Rorick. 186 N.B. 90, 125 
Ohio St. 686. 

Okl.—CarroU v. Bowen, 68 P.2d 773, 
^ 180 OkL 2]»5—Jennlngs v. Amerada 
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explanation or construction.*^! A meaning cannot 
be given to an instrument under the guise of con- 
struction or explanation which is not to be found 
in the instrument itself nor can any evidence of 
the language iinployed by the parties in making the 
contract be resorted to except that which is fur- 
nished by the writing itself 

Customs and usages. The extent to which evi¬ 
dence of custom and usage is admissible ixi cen- 
struction of a written instrument is treated in the 
CJ.S. title Customs and Usages §§ 21-29. 


JVhere the language used is too doubtful for any 
seitled construcHon, parol evidence cannot, it has 
been held, be received to create instead of merely 
construing the contract, for this would be an a»- 
tempt to do for a party that which he has not 
chosen to do for himself, and the law very properly 
denies such authority to courts of justice.'^^ Also, 
if the writing leaves the agreement of the parties 
vague and indefinite as to an essential element 
thereof, it is no contract and cannot be made one by 
parol.*^^ It has been held, however, that if the 


Petroleum Corporation, 66 P.2d 
1069, 179 Okl. 561—Maney v. Cher- 
ry, 41 P.2d 82, 170 Okl. 469—Cum¬ 
mins V. Houghton, 29 P.2d 71. 167 
Okl. 278—Anthis v. Wheeler, 278 
P. 1081, 136 Okl. 199—Green-Beek- 
man Const. Co. v. McClintic-Mar- 
shall Co.. 272 P. 420, 134 Okl. 60 
—^Romans v. Shannon, 195 P. 298, 
80 Okl. 199—First Nat. Bank v. 
Clay, 177 P. 116, 74 Okl. 112. 

Or.—^Logan v. Luuklnen, 231 P. 184, 
113 Or. 52. 

Pa.—Hoffman v. Buchanan, 83 Pa. 
Super. 454. 

S.C.—Shelton v. 'Skyland Stages, 169 
S.E. 718, 170 S.C. 100. 

Tenn.—Standard Oil Co. of Louisiana 
V. Petroleum Products Storage Co., 
44 S.W.2d 317, 163 Tenn. 565. 

Tex.—^Lewis v. East Texas Finance 
Co., 146 S.W.2d 977, reversing, Civ. 
App., 123 S.W.2d 803—^Anderson & 
Kerr Drilllng Co. v. Bruhlmeyer, 
136 S.W.2d 800, 134 Tex. 674, 127 
1217, answers to certlfied 
questions conformed to, Clv.App., 
138 S.W.2d 1118—City of Fort 
Worth V. Burnett, 114 S.W.2d 220, 
131 Tex. 190, answerlng certifled 
questlons, Civ.App., 116 S.W.2d 436 
—^Leonard v. Prater, Com.App., 36 
S.W.2d 216, 86 A.L.R. 499, revers¬ 
ing, Clv.App., 18 S.W.2d 681—Tex- 
arkana & Pt. S. Ry. Co. v. Brass, 
Com^App., 260 S.W. 828, afflrmlng, 
Clv.App., 245 S.W. 457, and rehear- 
ing overruled, Com.App„ 262 S.W. 
737—^Baldwin v, Drew, Com.App., 
244 S.W. 987, reversing, Civ.App., 
195 S.W. 636—^Riggins v. Post, 
Com.App., 213 S.W. 600, reversing 
Civ.App., 172 S.W. 210—Countlss 
V. Baldwin, Civ.App., 161 S.W.2d 
235, error dismissed, Judgrment cor- 
rect—^Humble Oil & Reflnlng Co. 

V. Parlsh, Clv.App., 146 S.W.2d 
1045) error dismissed, judgment 
correct—Thomas v. Wamer-Quln- 
lan Co. of Texas, Clv.App., 65 S. 

W. 2d 321, error refused—T. G. 
Skaw Oil Corporation v, Parker, 
Civ.App., 61 S.W.2d 587—Chestnut 
V. Casner, Civ.App„ 42 S.W.2d 176, 
«rror reftisedr—Leon v. Gulf Pro- 
«luctlon Co., C1V-A.PP., 35 S.W.2^[ 
1101, error refused—^Jarecki Mfg. 
Cp. V. Hindfl, Civ.App., 296 S.W. 
374, «rror dismissed, Com.App„ 6 S. 


W.2d 343—^American Reflning Co. 
v. Staley, Civ.App., 274 S.W. 272 
—Bell V. Kirby Petroleum Co., Civ. 
App., 269 S.W. 170—Held Bros. v. 
Reisto, Civ.App., 247 S.W. 349— 
Great Southern Oil & Reflning 
Ass'n V. Cooper, Civ.App., 231 S.W. 
167—^Bames v. Early-Foster Co., 
Civ.App., 228 S.W. 248—^Areola 
Sugar Mills Co. v. Farmer Ham- 
lett*s Co., Civ.App., 220 S.W. 385, 
dismissed for want of jurisdlction. 

Vt-—Johnson v. Desmarais, 112 A. 
199, 94 Vt. 496. 

Va.—^Mathieson Alkali Works v. Vir¬ 
ginia Banner Coal Corporation, 13'6 
S.E. 673, 147 Va. 125—Hopkins v. 
Le Cato, 128 S.E. 55, 142 Va. 769. 

Wash.—^Webb McDonald Tractor & 
Bqulpment Co. v. Coyle, 63 P.2d 
476, 188 Wash. 658—United Fig & 
Date Co. V. Faikenburg, 28 P.2d 
287, 176 Wash. 122—Robinson v. 
Shell Oil Co., 21 P.2d 246, 172 
Wash. 611—Camp v. Carey, 278 P. 
183, 152 Wash. 480—0’Brlen v. O'- 
Brlen, 245 P. 923, 139 Wash, 163— 
Johnson v. Ellis-Mylroie Lumber 
Co., 213 P, 464, 124 Wash. 123—1 
Bayers v. Barry, 194 P. 993, 1141 
Wash. 252. 

W.Va.—Colllns v. Treat, 152 S.B. 205, 
108 W.Va. 443. 

Wls.—^Hampton Plains Realty Co. v. 
Cohen, 252 N.W. 572, 214 Wis. 128 
—^United Ins. Co. v. Ruben, 246 N. 
W. 686, 209 Wis. 650^—Schuhknecht 
V. Roberes, 212 N.W. 657, 192 Wis. 
276—^Brle City Iron Works v. City 
of Marshfleld, 201 N.W. 763, 186 
Wis, 273—^Bamhart v. Stem, 196 
N.W. 246, 182 Wis. 197—Oconto 
Chamber of Commerce v. Grandall, 
186 N.W. 544, 175 Wis. 447—Coch- 
rane v. Jacob B. Decker & Sons, 
177 N.W. 856, 172 Wis. 38. 

Wyo.—Holly Sugar Corporation v. 
Frltzler, 296 P, 206, 42 Wyo. 446. 

71. Cal.—^Palm Springs-La Quinta 
Development Co. v. Palm Springs 
Land & Irrigatlon Co., «8 P.2d 580, 
36 Cal.App.2d 780. 

Colo.—^Plggly Wiggly, Grimes Co. v. 
Lowell Packing Co., 29 P,2d "623, 
624, 94 Colo. 166, citlng Ciozxms 
jQxis. 

Ky.—Jackson v. Gourley, 268 S.W 
322, 206 Ky. 712. 

Mich.—^Brklletian v. ’ BeVletian, 299 
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[ N.W. 821, 299 Mich. 96—Patterson 
V. Butterfield, 221 N.W. 293, 244 
Mich. 880. 

Mo.—Ward v. Kum, 132 S.W.2d 246, 
234 Mo.App. 241. 

N.T.—Onondaga Water Service Cor¬ 
poration V. Crown Mills, 230 N.T.S. 
691, 132 Mlsc. 848. 

Tenn.—Cummins v. MeCoy, 125 S.W. 

2d 609, 22 Tenn.App. 681. 

Tex.—^Remington Rand v. Sugarland 
Industries, Com.App., 163 S.W.2d 
477, reversing, Civ.App., 122 S.W. 
2d 729—^Byrd v. Crasy Water Co., 
Civ.App.. 140 S.W.2d 834—Smlth v. 
Holloway, Civ.App., 116 S.W.2d 
427—^Hopkins v. City of Dallas, 
Civ.App., 297 S.W. 347. 

22 C.J. p 1178 note 60. 

Bvidenoe held not to vazy writing 
Cal.—Spraul v. Garliepp & Mack, 82 
P.2d 657, 138 Cal.App. 491—Ball- 
man v. H. A. Lueking Teaming 
Co., 219 S.W, 603, 281 Mo. 342. 
Incomplete Instrament 
That unamblguous written realty 
exchange agreement was incomplete 
and 80 deficient In terms as to pro¬ 
clude rellef by speclflc performance 
does not warrant extrinslc evidence 
to vary or add to agreement con- 
cededly exeeuted as parties intended. 
—^Pascoe V. Morrison, 25 P.2d 9, 219 
CaL 64. 

7S. Cal.—Joerger v. Pacific Gas & 
Electric Co., 276 P. 1017, 207 Cal. 
8 . 

73- U.'S.—^Bryan v. Welch, C.C.A. 
Okl., 74 F.2d 964, certiorari denied 
Welch V. Bryan, 66 S.Ct. 826, 296 
U.S. 748, 78 L.Ed. 1693. 

22 C.J. p 1179 note 61. 

74. Cal.—^Palma v. Leslle, 46 P.2d 
391, 6 Cal,App.2d 702. 
lowa.—^Reichert v. Russell Motor- 
car Co., 170 N.W. 441, 186 lowa 
437. 

22 C.J. p 1179 note 63. 

76- U.S.—'Rothstein v. Edwards, C. 

C.A.Cal., 94 F.2d 488. 

Colo.—Greater Service Homebuild- 
ers* Inv. Ass*n v. Albright, 298 P. 
845, 88 Colo. 146. ■’ 

Okl.—^Bordner v. Gordon, 221 P, 50, 
94 Okl. 166. 

Or.—Hyland v. Oregon Agr. Co., 225 
P. 728, 111 Or. 212. 
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writing is wholly unintelligible on its face it is per- 
fflissible to prove the parol contract which the par¬ 
ties attempted to reduce to writing.'?* Likewise, 
where the writing when considered alone appeared 
too indefinite and uncertain to constitute a valid 
contract, parol evidence has been admitted to show 
the real contract, provided such evidence does not 
vary or contradict the writing.'?? 

§ 960. -What Evidence Admissible 

Parol evidence which tends to show the correct In- 
terpretation of ambiguous language used In a written 
instrument is admissible. 

The parol evidence which can be admitted to ex- 
plain the contract must be such as tends to show the 
correct interpretation of the language used, and its 
only purpose is to enable the court or jury to un- 
derstand what the language really means; evidence 
which has no tendency to aid in the construction of 
the writing or to explain any ambiguity therein can- 
not be received.78 It is therefore necessary that the 
line which separates evidence which aids the in- 
lerpretation of what is in the instrument from di- 
rect evidence of intention independent of the in¬ 
strument should be kept steadily in view, the duty 
of the court being to declare the meaning of what 
is written in the instrument, not of what was in- 
tended to be written.'^^ 


Acfs of pofhies, Where the meankig of the par¬ 
ties is uncertain from the words used and it is not 
within the power of the court to ascertain their 
meaning by reference to the body of the instrument, 
evidence of the acts of the parties contemporaneous 
with and immediately prior to the execution of the 
instrument may properly be consideredi^O The sub- 
sequent conduct of the parties acting under a con¬ 
tract the meaning of which is doubtful may also be 
shown to aid in the construction of the instrument 
and in determining the question of intent.^^ Such 
evidence is, however, competent only to show the 
understanding of the parties and not to affect the 
terms of the contract.82 

Condition of subject matter. A deed or other 
writing should be construed with reference to the 
actual state of the subject raatter at the time of its 
execution, and for that purpose extrinsic evidence 
may be admitted to place the court or jury in the* 
position of the parties at the time of executing the 
instrument, and thus enable them intelligently to 
interpret the language used. 83 

Conversations and statements of parties. The 
conversations and statements of the parties at the 
time of or just previous to the execution of the 
contract between them may be admissible for the 
purpose of aiding in the construction of the writ¬ 
ing but oral declarations of the parties made at 


76. 111.—Moulding v. Prussingr, 70 
ni. 151. 

77. Tex.—Parmer Couxity v. Smith, 
Civ.App., 47 S.W.2d 883. 

7a Mo.—Murphy v. Holllway, 16 S. 

W.2d 107, 223 Mo.App, 714. 

Or.—Salem King’s Products Co. v. 
Ramp, 196 P. 401, 409, 100 Or. 329, 
citing CorpTU Jnxls. 

22 C.J. p 1179 note 55. 

Competent testimony 

(1) Circumslances existing at ex¬ 
ecution of deed must be proved by 
competent testimony, and In way 
prescribed by legal rules of evidence. 
Such circumstanccs, to explain re- 
cited consideration, must be perti¬ 
nent lo language used and sltuation 
of grantor, and what grantor said 
or did long before deed or thereafter 
having no vislble connectlon with 
deed, would be too remote to explain 
recital of consideration.—Pltts v. 
Camp County, 39 S.W.2d 608, 120 
Tex. 558, answers to certified aues- 
tions conformed to, Ciy.App., 42 .S. 
W.2d 853. 

(2) In action conceming deposit 
pursuant to contract, testimony of 
attorney who prepared contract con¬ 
ceming conversatlon before maklng 
of contract and purpose of cert^n 
provlsion therein was not admissible 
under parol evidence rule.—^Baltl-' 


more Trust Co. v. Interocean Oil Co., 
D.C.Md. 26 F.Supp. 817, afflrmed, C. 
C.A., Brltish-American Oil Producing 
Co. V. Baltimore Trust Co., 105 F.2d 
291. 

BstablishSng sense 

Parol evidence to be admissible 
must establish sense or meaning 
which language of contract will rea- 
sonably bear.—^Wheelwright v. Pure 
Milk Ass’n, 240 N.W. 769, 208 Wls. 
40, motion denied 242 N.W. 486, 208 
Wis. 40. 

To apply contract 
Parol evidence is admissible in so 
far as it is necessary, and no far- 
ther, to enable the court to apply a 
written Instrument.—Cargill Com- 
mission Co. v. Swartwood, 198 N.W. 
536, 159 Mlnn. 1. 

79 , Okl.—Hicks v. Mid-Kansas Oil 
& Gas Co., 76 P.2d 269, 272, 182 
Okl. 61, quoting Corpus Juris. 

Tex.—Bauer v. Taylor, Civ.App., 118 
S.W.2d 826, error refused. 

22 C.J. p 1179 note 56. 

80. Ind.—City of Hammond v. 
Standard Oil Co., 188 N.H. 769, 79 
IndLApp. 356. 

Mo.—Securities Inv. Co. of St. Louls 
V. International Shoe Co., App., 5 
S.W.2d 682. 

N.C.—^Blankenshlp v, Dowtin, 133 S. 

' B. 199, 191 N.a 790, followed in 
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r Green River Mfg. Co. v. Bell, 161 
S.E. 923, 201 N.C. 846. ' 

22 C.J. p 1179 note 57. 

81. U.S.—Shell Oil Co. v. Manley 
Oil Corporation, D.C.I11., 37 F. 

Supp. 289, reversed on other 
grounds, C.C.A., 124 F.2d 714. 

Mo.—City of Califomia v. Burke, 239 
S.W. 830, 292 Mo. 466—Securities 
Inv. Co. of St. Louis v. Interna¬ 
tional Shoe Co., App., 6 S.W.2d 682. 

Mont.—Snider v. Carmichael, 58 P. 
2d 1004, 102 Mont 387. 

N.H.—Brown-Wales Co. v. Barber, 
184 A. 865, 88 N.H. 103—Smart v. 
Huckins, 134 A, 620, 82 N.H 342. 

Pa.—^Rochester & Pittsburgh Coal 
& Iron Co. V. Makoma Coal Co., 
114 A. 261, 271 Pa. 394. 

W.Va.—^Bragg v. Peytona Lumber 
Co., 135 S.E. 841, 102 W.Va. 687— 
Stewart v. Blackwood Electric 
Steel Corporation, ISO S.B. 447, 100 
W.Va. 331. 

22 C.J. p 1179 note 58. 

88. U.S.—^Potter v. Phenix Ins. Co., 
C.C.MO., 63 F. 382. 

83. U.S.—^Puerto Rico Sugar Co v. 
Lorenzo, Puerto Rico, 222 U.S. 481, 
32 S.Ct 133, 66 L.Hd. 277. 

22 C.J. p 1181 note 66. 

&4h U.S.—^Blectrlcal Research Prod¬ 
ucts V. Gross, C.C.A.AJlaska, 120 
F.2d 301—^Walter v. Rowlands, C. 
aACal., 28 F.2d 687. 
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Gr beforc the time of the execution of the instru- 
ment are not admissible for the purpose of showing 
an intention or purpose not therein expressed.*® 
Conversations between, and statements of, the par¬ 
ties to a written contract after its execution have 
also been held admissible to explain an ambiguity in 
the writing.®® Statements which are too remote and 
indefinite to throw any light on the meaning of the 
language used in the writing are, of course, inad- 

missible.®^ 

Expert cvidence, The admission of expert testi- 
mony to show what work was necessary to be done 


in order to comply with a building contract is not 
an infringement of the rule which forbids the ad¬ 
mission of parol evidence to vary or contradict a 
written contract.®® 

Extrinsic matters referred to, Where a writing 
itself contains a reference to extrinsic matters, these 
matters may be shown for the purpose of explain- 
ing the writing.®® 

Identification of writing referred to, Where a 
written instrument contains a reference to some 
other writing, parol evidence is admissible for the 
purpose of identifying the writing so referred to.®® 


Ala.—Brenard Mfg-. Co. v. McCarty 
Dnigr Co., 101 So. 759, 212 Ala. 66. 
Cal.—Walsh V. Walsh, 116 P.2d 62. 
prior opinion, App., 108 P.2d 763 
—Central Hei^hts Imp. Co. v. 
Memorial Parks, 105 P.2d 596, 40 
Cal.App.2d 591—^Norton v. Farmers 
Automobile Inter-Insurance Ex- 
changre, 105 P.2d 136, 40 Cal.App. 
2d 556—Blodgrett v. Merritt Annex 
Oll Co.. 65 P.2d 123, 19 Cal.App.2d 
169—^Raisch v. Monterey County, 
36 P.2d 687, 140 Cal.App. 627— 
Bayles v, Browningr. 24 P.2d 646, 
133 Cal.App. 618—Kenney v. Los 
Felix Inv. Co.. 9 P.2d 225, 121 Cal. 
App. 378—Joy v, Bousseau, 236 P. 
972, 72 Cal.App. 179-—Aderholt v. 
Wood, 226 P. 950, 66 Cal.App. 666. 
Md.—^Lambdin v. Dantzebecker, 181 
A. 353. 356, 169 Md. 240, clting 
Cozpiu JiEEis. 

Mich.—^Valentine v. King Mfg. Co., 
245 N.W. 529, 260 Mich. 601. 

Mo.—^Vance v. Humphreys, 241 S.W. 
91, 210 Mo.App. 498—^Bamett v. 
Lograu, App., 210 S.W. 440. 

Mont.—Park Saddle Horse Co. v. 
Royal Indemnlty Co., 261 P. 880, 

81 Mont 99. 

Neb.—Jensen v. Romlgrb, 274 N^.W. 
199. 133 Neb. 71. 

N.H.—Smart v. Huckins, 134 A. 620, 

82 N.H. 342. 

N.Y.—Pure Oll Co. v. Rosengarten, 
255 N.T.S. 698, 284 App.Div. 608. 
Ohio.—^Myers v. Sunlight Laundry 
Co., 10 Ohlo App. 275. 

Okl.—^Phillips Petroleum Co. v. Wld- 
Ick, 52 P.2d 773, 176 Okl. 376. 

Or.—Salem Eing^s Products Co. v. 

Ramp, 196 P. 401, 100 Or. 329. 

Pa.—^Thompson v. Emerald Oil Co.. 
123 A, 810, 279 Pa. 821—Kahler 
V. Van Aken, 31 L.uz.L..Regr. 246. 
Tex.—^Plerce v. Allen. CivA.pp., 278 
S.W. 453—Stowell v. Texas Em> 
ployers' Ins. Ass'n, Civ.App., 259 
S.W. 311. 

XJtaJi.—Jordan v. Madsen, 279 P. 499, 

74 Utah 280. 

Va.—State Farm Mut. Automobile 
Ins. Co. V. Justis, 190 S.E. 163, 
168 Va. 168—City of South Nor¬ 
folk V. Wolcott 125 S.E. 687 140 
Va. 611. 

Wis.—Bahr v. Bvongelical I-utheraii i 


St. John*s Soc. of Posmette, 296 N. 
W. 700, 236 Wis. 490—Weidner v. 
Hyland, 255 N.W. 134, 216 Wis. 12, 
modified on other grounds and re- 
hearing denied 256 N.W. 244, 216 
Wis. 12—^Firestone Tire & Rub¬ 
ber Co. V. Wemer, 236 N.W. 118, 
204 Wis. 306. 

22 C.J. p 1180 note 60, p 1191 note 1. 

Convexsatiosis which do not ald In 
solvlagr aanhlgnity are, of course, in- 
admissfble.—^Neher v. 242 

P. 713, 197 Cal. 674. 

85. U.S.—Bryan v. Welch, C.C.A. 
Okl., 74 F.2d 964, certiorari denied 
Welch V. Bryan, 66 S.Ct 826, 295 
U.S. 748, 79 L..Bd. 1693—%!. N, 

Pharr & Sona v. C. I>. Kenny Co., 
C.C.A.La., 272 P. 37, certiorari de¬ 
nied 42 S.Ct 57, 257 U.S. 648, 66 
L-Bd. 416. 

Cal.—Union Liquors v. Finkel & La- 
sarow, App., 113 P.2d 19. 

111.—0’Hem V. De Long, 19 N.E.2d 
214, 298 IlLApp. 376. 

La.—^McWllllams v. Ritchie, 8 La. 
App. 205. 

Mich.—Grinnell Bros. v. Brown, 171 
N.W. 399, 206 Mich. 134. 

Mo.—^Isaac T, Cook Co. v. Craddock- 
Terry Co., App., 109 S.W.2d 731. 
N.Y ,—Grold V. Ross, 187 N.Y.S. 72, 
196 App.Div. 721. 

Okl.—^Lee v, National Reflning Co., 
76 P.2d 406, 181 Okt 666—Phillips 
Petroleum Co. v. Wldick, 52 P.2d 
773, 175 OkL 376—McKee v. Co¬ 
lumbus Mut Life Ins. Co. of Co¬ 
lumbus, Ohio, 42 P.2d 831, 832, 171 
Okl. 250, citing Corpus Juris. 

Pa.—Goodman v. City of Bethlehem, 
185 A. 7l9, 823 Pa* 68^^B[epler v. 
Shenk, 145 A. 63, 295 Pa. 108. 

Va.—^Foltz V. Conuad Realty Co. 109 
S.E. 463, 181 Va. 496, 

W.Va.—W. C. Barlett Lumber Co. v. 
Brookvllle Title & Trust Co 6 s' 
E.2d 812. 

22 C.J. p 1180 note 61. 

MTeanlu g of words 
Conversation between origincU par¬ 
ties to unamblguous grant of ease- 
ment was incompetent to prove 
meaning of words used,—Bennett v ’ 
Newell, 166 N.B. 27, 266 Mass. 127! 
CaL—Oentral Heights Imp. Co.' 

902 


V. Memorlal Parks, 106 P.2d 696, 
40 Cal.App.2d 591. 

22 C.J. p 1180 note 62. 

87. Tex.—^Pltts V. Camp County, 39 
S.W.2d 608, 120 Tex. 668, answers 
to certified questione conformed 
to. Civ.App., 42 S.W.2d 868—Coun- 
tiss V. Baldwin, ClvJ^pp., 151 S.W. 
2d 236, error dismissed, Judgment 
correct 

SSi 111.—^Maremont, Wolfson & Co- 
hen Co. v. Schwarzschild & Sulz- 
berger Co., 194 Ill.App. 619. 
lowa.—^Haver v. Tenney, 36 lowa 80. 
Vt— Douglass V. Morrisvllle, 95 A. 
810, 89 Vt 393. 

89. U.S.—^Hardlng v, Taubel, C.C.A. 
Pa., 1 P.2d 614, 617, citing Corpus 
Juris. 

22 C.J. p 1181 note 68. 

Contraot 

Under a contract leaslng machln- 
ery, ‘*to be used by lessee on his con¬ 
tract at Singac,** it dld not vary the 
terms of the written instrument to 
Show what lessee's contract was and 
that lessor knew ali about it the 
agreement implylng that lessor 
knew of the contract and generally 
the klnd of work It called for.— 
Holstlng Engine Sales Co. v. Hart, 
142 N.B. 842, 237 N.Y. 30, 31 A.L.R. 
586, afflrming 198 N.Y.S. 921, 205 
App.Div. 897. 

90, Va.—^Mathleson Alkali Works v. 
Virginia Banner Coal Corporation, 
136 S.B. 673, 147 Va. 126. 

22 C.J. p 1181 note 70. 

Building ooutraots 

(1) Parol evidence is admissible 
to Identify speclfications referred to 
in building contract—^Bergln v. Wil¬ 
liams, 138 Mass. 544. 

(2) However, where such reference 
is false it cannot be alded by parol 
evidence.—^Willamette Steam Mills 
Lumberlng & Mfg. Co. v. Los An- 
geles College Co., 29 P. 629, 94 Cal. 
229—9 C.J, p 698 note 71. 

Xietter 

In an action for a balance due on 
*goods sold and delivered where it 
appeared that a telegram orderlng 
the goods referred to a “letter of 
even date,** evidence of the situa- 
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Inducing ccuse. The inducing causes leading up 
to the execution of a written instrument may also 
be shown to aid in its construction where its phrase- 
ology is doubtful or ambiguous.91 It has been held, 
however, that evidence of advertisements and ad- 
vertising circulars is not admissible to show that a 


contract for the sale of realty was in fact the sale 
of a security within the Blue Sky Law.92 

Iniention of parties. Parol or extrinsic evidence 
of the intention of the parties may be received to 
ciear up an ambiguity by reason of which such in¬ 
tention is not definitely expressed;^^ but, where 


tion of the parties and surroundlngr 
clrcumstances was admissible to 
Show not only that there was no 
letter of that date, but that the let- 
ter referred to was one dated the 
precedingr day, and such evidence did 
not violate the rule against varying 
the terms of a written instrument.— 
Berffman v. Service Caster & Truck 
Co„ Mo.App.. 249 S.W. 973. 

91. Kan.—Shellbergr v. McMahon, 
167 P. 268, 98 Kan. 46—Cltlzens’ 
Bank v. Brlgrham, 60 P. 764, 61 
Kan. 727, reversing: 58 P. 1117, 9 
Kan.App. 889. 

N.J.—Schradin v. Harry W. Bealer 
Co., 176 A. 321, 117 N.J.Eq. 443, af- 
flrmlngr 168 A. 854, 114 N.J.Eq. 469. 
Tex.—Gravity Canal Co. v. Sisk, 96 
S.W. 724, 43 Tex.Civ.App. 194. 
Showlngr inducing- cause where Im- 
proper use of instrument attempt- 
ed see infra $ 970. 

92. 111.—^McCormlck v. Shively, 267 
I11.APP. 99. 

93. U.S.—Lincoln Nat. Life Ins. Ce. 
V. Horwich, C.C.A.I11., 116 P.2d 
892—^William C. Atwater & Co. v. 
Termlnal Coal Corporation, C.C.A. 
Mass., 115 F.2d 887, afllrming, D. 

C., 32 F.Supp. 178—Commlssioner 
of Internal Revenue v. Proctor 
Shop, C.C.A., 82 P.2d 792, followed 
in 82 F.2d 796—^American Nat. Red 
Oross V. Raven Honey Dew Mills, 
C.C.A.Neb., 74 P.2d 160—In re 
Pllot Radio & Tube Corporation, C. 
C.A.Mass., 72 F.2d 316, afflrming, 

B. C., 6 F.Supp. 453, certiorari de- 
nied Eckhardt v. Ball, 65 S.Ct. 98, 
293 U.S. 684, 79 L.Ed. 680—Murray 
V. Chicago, St P., M. & O. Ry. Co., 

C. C.A.I11., 65 F.2d 312—Western 

Battery & Supply Co. v. Hazelett 
Storage Battery Co., C.O.A.M 0 ., 61 
P.2d 220, reversing, D.C., Hazelett 
Storage Battery Co. v. Western 
Battery & Supply Co., 62 F.2d 659, 
and certiorari denied 63 S.Ct 399, 
288 U.S. 608, 77 L.Ed. 982—Evans 
V. Sperry, D.C.I11., 12 F.2d 438— 
In re C. G. Grove & Son, 7 P.2d 
228, afflrmed Martin v. Brecken- 
ridge, 14 F.2d 260—Van de Putte 
V. Texas Pacific Coal & Oil Co., 

D. CMont, 36 F.Supp. 794—The 
Marianne, D.CJLa., 24 F.Supp. 786 
—Corbett v. Winston Elkhorn Coal 
C!o., C.aA.Ky., 296 F. 677—Casca- 
den V. Bell, Alaska, 267 F. 926, 169 
C.CJL 76—The Calabria, D.C.N.T., 
24 F. 607—Crooks Termlnal Ware- 
houses. Chicago, 111., v. U. S., 92 
CtCL 401. 


Ala.—Creamery Package Mfg. Co. v. 
Flelds, 180 So. 275, 236 Ala. 602— 
Lindsey Lumber & Export Co. v. 
Deas, 161 So. 473, 230 Ala. 447— 
Uouglas & Mizell v. Ham Turpen- 
tlne Co., 97 So. 650, 210 Ala. 180. 
Alaska.—^B:apsamalls v. Lechner & 
Skeen, 5 Alaska 75. 

Ariz.—Scoville v. Vall Inv. Co., 103 
P.2d 662, 65 Arlz. 486, followed in 
Vail V. Scoville, 103 P.2d 668, 65 
Ariz. 502. and Vail Inv. Co. v. Sco¬ 
ville, 103 P.2d 669, 65 Ariz. 601— 
Hoover v. Odle, 250 P. 993, 31 
Ariz. 147. 

Ark.—Stemberg v. Snow King Bak- 
ing Powder Co.. 67 S.W.2d 1067, 
186 Ark. 1161—Ashton Glassell 
Co. V. Mansfield Lumber Co., 39 
SW.2d 324, 183 Ark. 896—Hawkins 
V. Bradley, 13 S.W.2d 291, 178 Ark. 
1078—Jackson County Gin Co. v. 
McCuistion, 6 S.W.2d 729, 177 Ark. 
60—Clark v. Thompson, 289 S.W. 
760, 172 Ark, 1176—Bracy Bros. 
Hardware Co. v. Herman-McCain 
Const Co.. 259 S.W. 384, 163 Ark. 
133—Camden Nat Bank v. Donag- 
hey, 287 S.W. 460, 148 Ark. 658— 
Mays V. Barnett 234 S.W. 488, 160 
Ark, 492—^Byrd v. Baker-Matthews 
Lumber Co., 230 S.W. 684, 148 Ark. 
676—^Maxwell v. Felker, 230 S.W. 
266, 148 Ark. 393—Damell v. Bibb, 
221 S.W. 1061, 143 Ark. 680—El- 
lege V. Henderson, 218 S.W. 831, 
142 Ark. 421—^Brown & Hackney v. 
Daubs, 213 S.W. 4, 139 Ark. 63— 
Montgomery & Co. v. Arkansas 
Cold Storage & Ice Co., 124 S.W. 
768, 98 Ark. 191. 

Cal.—Walsh v. Walsh, 116 P.2d 62, 
prior opinion, App., 108 P.2d 763 
—California Canning Peach Grow- 
ers V. Williams, 78 P.2d 1164, 11 
Cal.2d 221—People v. Ganahl Lum¬ 
ber Co., 75 P.2d 1067, 10 Cal.2d 601 
—Hurlbut V. Quigley, 180 P. 613, 
180 Cal. 265—Pierson v. Bradfield, 
App.. 111 P.2d 460—Hamllton v. 
Ferguson, 79 P.2d 427, 26 Cal.App, 
2d 390—Steiner v. Davis, 76 P.2d 
167, 24 Cal.App.2d 692—^Flrst-Trust 
Joint Stock Land Bank of Chicago 
V. Meredith, 60 P.2d 1023, 16 Cal. 
App.2d 504, hearing denied 62 P.2d 
369, 16 Cal.App.2d 604—Coats v. 
General Motors Corporation, 39 P. 
2d 838, 3 Cal.App.2d 840—Minnich 
V. Minnich, 15 P.2d 804, 127 Cal. 
App. 1—Shelley v. Hart, 297 P. 82, 
112 Cal.App. 281—Merritt v. Rey, 
286 P. 510, 104 Cal.App. 700— 
Campbell v. Summar, 266 P. 989, 
91 Cal.App. 307—Morgan v. Green, 
260 P. 696, 86 Cal.App. 216—Ben- 
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nett V. Northwestern Nat. Ins. Co., 
267 P. 686, 84 Cal.App. 130—Gllde 
V. Schuster, 267 P. 121, 83 Cal. 
App. 637—^Hodolan v. Garabedian, 
261 P. 227, 79 Cal.App. 762—Holt- 
ham V. Savory, 238 P. 136, 72 Cal. 
App. 497—Stieglitz v. Settle, 233 
P. 360, 70 Cal.App. 361—Bassi v. 
Walden, 222 P. 866, 64 CaLApp. 
764—Hind v. Uchida Trading Co., 
203 P. 1028, 55 Cal.App. 2'60—Gash 
V. Hammer, 202 P. 917, 65 Cal.App. 
60—Newell v. Redondo Water Co., 
202 P. 914, 65 Cal-App. 86—Lang 
V. Pacific Brewing & Malting Co., 
187 P. 81, 44 Cal.App. 618—Ruffln 
V. Becker, 148 P. 233, 26 Cal.App. 
701, 27 CaLApp. 163. 

Colo.—Logsdon v. Quiat, 81 P.2d 770, 
102 Colo. 660—^Auto Owners Serv¬ 
ice Ass'n V. Pollard, 223 P. 38, 74 
Colo. 524. 

Del.—^Foreman^s Systems v. Mllk 
Dealers' Crate Corporation, 120 A. 
368, 18 DeLCh. 361. 

Fla.—^Roe v. Kendrick, 200 So. 394— 
Routh V. Williams, 193 So. 71, 141 
Fla. 334. 

Ga.—Mulier v. Cooper, 141 S.E. 300, 
166 Gku 439—Shackelford v. Fitz- 
gerald, 106 S.E. 697, 161 Ga. 85. 
Idaho.—Molyneux v. Twin Falis Ca¬ 
nal Co., 35 P.2d 651. 54 Idaho 619, 
94 A.L.R. 1264—Gould v. Frazier, 
286 P. 673, 48 Idaho 798—First 
Nat. Bank v. Crane Creek Sheep 
Co., 273 P. 946, 47 Idaho 149. 

111.—Clark V. Mulr, 132 N.E. 193, 298 
111. 648—Miles v. Nelson, 260 111. 
App. 405—Melody v. Areola State 
Bank, 249 111. App. 86—Jasper 

County Nat. Loan & Bldg. Ass'n 

V. Coen, 233 Ill.App. 611. 

Ind.—^Davis v. Christie, App., 24 N. 

E.2d 273—In re Jones, 180 N.E. 
496, 94 Ind.App. 624—La Valle v. 
Fox, 184 N.E. 674, 78 Ind.App. 31— 
Chalmers & Williams v. Surprise, 
123 N.E. 841. 70 Ind.App. 646. 
lowa.—In re Talbott's Bstate, 224 N. 

W. 660, 209 lowa 1—^Needles v. 
Shenandoah Nat. Bank of Shenan- 
doah, 211 N.W. 892, 202 lowa 927— 
Shuler v. Independent Sand & 
Gravel Co., 209 N.W. 781, 203 lowa 
134—Beeman v. Stilwell, 189 N.W. 
969, 194 lowa 231—^White v. Home 
Mut. Ins. Ass*n of lowa, 179 N. 
W. 316, 189 lowa 1061. 

Kan.—^Ray v. Rorabaugh-Paxton Dry 
Goods Co„ 7 P.2d 76, 134 Kan. 413. 
Ky.—Ogie Coal Co. v. Martin, 24 S. 
W.2d 296, 232 Ky. 564—Boone, 

Foreman & Lackey-v. Halteman & 
Cave Ins. Agency, 11 S.W.2d 973, 
226 Ky. 839—Jones v. Riddell, 6 
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S.W.2d 1077, 224 Ky. 245—ToHan 
V. Hibbs' Bx’x, 246 S.W. 502, 196 
Ky. 7S4 —Hudson & Collins v. Mc- 
Guire, 223 S.W. 1101, 188 Ky. 712. 
17 A.Ii.R. 148. 

Lia.—Tremont Lumber Co. v. Peavy, 
110 So. 79, 162 La. 35—Bdwards 
V. Walker, 132 So. 773. 15 I^a-App. 
664. 

Me.—Bar Harbor & Union River 
Power Co. v. Foundation Co., 149 
A. 801. 129 Me. 81. 

Md.—Richfield Oil Corporation of 
New York v. Chesapeake & C. B. 
R. Co., 20 A.2d 581—Bothwell v. 
Employers* Underwriters' Agency, 
125 A. 504. 145 Md. 36. 

Mass.—SutclifFe v. Burns. 1 N.E.2d 
23, 294 Mass. 126—^Kavanaugh v. 
Johnson. 195 N.E. 79t, 290 Mass. 
687—Graves v. Apt, 124 N.E. 432, 
233 Mass. 587. 

Mich.—Pittsburgh Piate Glass Co. 

V. Art Centre Apartments, 236 N. 

W. 234. 253 Mich. 501—Whittlesey 
V. Herbrand Co., 187 N.W. 279, 217 
Mich. 625—0*Dell v. Day, 183 N.W. 
17, 214 Mich. 566—^People v. Boyes, 
176 N.W. 289, 208 Mich. 58. 

Mo.—^Johnson v. Schuchardt, 63 S.W. 
2d 17. 333 Mo. 781, 89 A.L.R. 914— 
Kellermann Contracting Co. v. City 
of St Louis, App., 135 S.W.2d 369 
— ^Wolfe V. Stark Bros. Nurseries 
& Orchards Co., App., 288 S.W. 
1004—Ebbs V. Neff, 282 S.W. 74, 
220 Mo.App. 1070—Jobes v. Miller, 
209 S.W. 549, 201 Mo.App. 45. 
Mont—Snider v. Cannlchael, 58 P. 
2d 1004, 102 Mont 387—U. S. Nat. 
Bank of Red Lodge v. Chappell, 
230 P. 1084, 71 Mont 563. 

Neb.—Jensen v. Romigh, 274 N.W. 
199, 133 Neh. 71. 

N.H.—Smart v. Huckins, 134 A. 520, 
82 N.H. 342. 

NJ.—Clifton Tnist Co, v, Wlndsor 
Mfg. Co., 18 A.3d 35, 125 N.J.Law 
619—^Meserve v. Traverso, 197 A. 
54, 119 N.J.Law 566, affirming 192 
A. 835, 15 N.J.M1SC. 654. 

NY.—Cordua v. Guggenhelm, 8 N. 
E.2d 274, 274 NY. 51, reversing 
In re Andrew*s Will, 290 NY.S. 
427, 248 App.Div. 771—Corenbleth 
V. Gulden, 15 N.Y.S.2d 101, 267 
App.Div. 629—WeitUng v. Soren- 
son, 6 N.Y.S.2d 79, 264 App.Div. 
639—J. J. y^her Co. v. Central 
City Rooflng Co., 2 N.Y.S.2d 670, 
254 App.Div. 569—Chase Nat Bank 
of City of New York v. Wessell. 
281 N.T.S. 146. 245 App.Div. 816— 
Weitllng V. Sorensoif, 272 NY.S. 
388, 241 App.Div. 377—P. S. Roy- 
ster Guano Co. v. Glohe & Rutgers 
Pire Ins. Co., 234 NY.S. 685, 226 
App.Dlv. 178, afflrmed 168 NB. 834, 
252 N.Y. 76—^Brower v, Wandel, 
229 NY.S. 643. 224 App.Div. 81— 
liovy V. Forster, 281 NY.S. 238, 
224 , AppJDiv. 463—«chneider v. 
Vtetor, 203 NT.S. 897, 208 APP. 


Div. 624—Sakurai v. C. Platou Co., 
201 NY.S. 485, 206 App.Div. 447 
—Doelger v. Battery Park Nat. 
Bank, 194 NY.S. 582. 201 App.Div. 
515—Hausman v. Buchman, 179 N 
Y.S. 26, 189 App.Div. 697--Pike v. 
Naylon Securities Co., 261 NY.S. 
659, 140 Misc. 734—Pullam v. Pe- 
terson, 21 NY.S.2d 797—M. Peigel 
& Bro. V. Russell Playlng Card 
Co., 188 NY.S. 423—Knickerbock- 
er Metallic Bed Co. v. Newman, 
174 NY.S. 651. 

Okl.—^Manley v. Boling, 96 P.2d 30, 
186 Okl. 69—Safety Cab Co. v. 
Fair, 74 P.2d 607, 181 Okl. 264— 
Phillips Petroleum Co. v. Widlck, 
62 P.2d 773, 176 Okl. 376—Hawkins 
V. Mattes. 41 P.2d 880. 171 Okl. 186 
—Clark V. Herbert 270 P. 329,- 132 
Okl. 272—Mitchell v. Vogele. 266 
P. 906, 126 Okl. 176—Rogers v. 
Klnney. 250 P. 890, 122 Okl. 73— 
Eagle Printlng & Publlshlng Co. v. 
Chandler. 243 P. 237, 116 Okl. 108. 

Or.—Salem KIng's Products Co. v. 
Ramp, 196 P. 401, 100 Or. 329. 

Pa.—Securlty Trust Co. of Potts- 
town v. Stapp, 1 A2d 236, 332 Pa. 

9—Bauer v. Byrd, 91 A. 847, 245 
Pa. 432—In re Adams* Estate, 12 
A.2d 465, 139 Pa.Super. 612—Dor- 
rington v. Manning, 4 A.2d 886, 135 
Pa.Super. 194—^E^ane v. McClena-' 
chan, 159 A. 61, 104 Pa.Super. 417 
—Commercial Credit Co. v. Com- 
mercial Banking Corporation, 46 
Dauph.Co. 323. 

R. I. —Salvas v. Jussaume, 145 A. 97, 
60 R.L 76. 

S. C.—Stackhouse v. Pure Oll Co., 180 
S.E. 188, 176 S.C. 318—Gibert v. 
Glenn, 156 S.E. 826, 169 S.C. 136— 
Shuler v. Williams, 99 S.B. 819, 
112 S.C. 349—Carson v. McCasklll, 
99 S.B. 108, 111 S.C. 616. 

S.D.—Turner County v. Peterson, 283 
NW. 144, 66 S.D. 317—Reedy v. 
Davidson, 236 NW. 710, 58 S.D. 
274. 

Tenn.—^Ridley v, Haimajn, 47 S.W.2d 
750, 164 Tenn. 239—^Frierson v. In¬ 
ternational Agr. Corporation, App., 
148 S.W.2d 27—Gibson County v. 
Pourth & First Nat Bank, 96 S.W. 
2d 184, 20 Tenn.App. 168—Hughes 
V. Young, 65 S.W.2d 858, 17 Tenn. 
App. 24—^Bank of Commerce & 
Trust Co. V. North, 11 Tenn.App. 
519. 

Tex.—State Nat Bank of Corpus 
Christi V. Morgan, 143 S.W.2d 767, 
135 Tex, 509, afflrming, Civ.App., 
123 S.W.2d 1036—Guardian Trust 
Co. V. Bauereisen, I2l S.W.2d 679, 
132 Tex, 396, reversing, Civ.App., 

99 S.W.2d 357—Houston Oll Co. of 
Texas v. Klrkindall, 146 S.W.2d 
1074, aflElrming Humble Oil Sc Re- 
finlng Co. V. Kirklndall, Civ.App., 
119 S.W.2d 731—Higglnbotham 
Cattle Co. V. Whaley & Lewls, 
Com.App., 41 S.W.2d 84, revera- 
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Ing. Clv.App., 26 S.W.2d 308—Turn- 
er V. Montgomery, Com.App.. 293 
S.W. 815, afflrming, Civ.App., 286 
S.W. 624—Hart v. Llght & Jones, 
Com.App., 245 SW. 671, reversing 
Llght V. Hart. Civ.App., 193 S.W. 
740—Porter v. McKlnnon, Com. 
App., 221 S.W. 674, afflrming Mc¬ 
Klnnon V. Porter, Civ.App., 192 S. 
W. 1112—Marlett v. Brownfleld, 
Civ.App., 165 S.W.2d 636—^Butler 
V. Southwest Dairy Products Co., 
Civ.App., 146 S.W.2d 1036, error 
dlsmissed, Judgment correct— 
Jones V. First State Bank of Du- 
mas, Civ.App., 146 S.W.2d 681— 
Murphy v. Dilworth, Civ.App., 129 
S.W.2d 418, error granted—^Elllsor 

V. Kennedy, Civ.App., 128 S.W.2d 
842, error refused—Johnson v. Co- 
fer, Clv.App., 113 S.W.2d 963— 
Brown v. Stoker, Civ.App., 102 S. 

W. 2d 248, error dlsmissed—^Flre- 
man's Fund Ins. Co. v. Leopold, 
Clv.App., 84 S.W.2d 840, error dls¬ 
missed—^McMillan v. American 
General Ins. Co., Civ.App., 80 S,W. 
2d 796, error dlsmissed—^Pecos 
Mercantile Co. v. Texlite, Inc., Civ. 
App., 66 S.W.2d 811, afifinned Tex¬ 
lite Inc. V. Pecos Mercantile, 96 
S.W.2d 73, 128 Tex. 67—Sellers v. 
Splller, Civ.App,, 64 S.W.2d 1049— 
Weiss V. Mitchell, Clv.App,, 58 S. 
W.2d 166, error dlsmissed—City 
Investment & Loan Co. v. Wichita 
Hardware Co., Civ.App., 67 S.W.2d 
222, modifled on other grounds 91 
S.W.2d 688, 127 Tex. 44—Curry v. 
Texas Co., ClvA.pp., 8 S.W.2d 206, 
error dlsmissed—^Texas Bmployers' 
Ins. Ass*n v. Knouff, Civ.App., 297 
S.W. 799, reversed on other 
grounds, Com.App., 7 S.W.2d 68— 
Thomson v. Collins, Civ.App., 267 
S.W. 616—Farmers' Rice Mllllng 
Co. V. Standard Rice Co., Clv.App., 
264 S.W. 276—Stowell v. Texas 
Bmployers* Ins. Ass’n, Civ.App., 
269 S.W. 311—Galveston, H. & S. 
A. Ry. Co. V, McSpadden, Clv.App., 
248 S.W. 454—^Emplre Gas & Fuel 
Co. V. Pendar, Civ.App., 244 S.W. 
184—Baleja v. Henderson, Civ. 
App., 241 S.W. 1080—Quanah, A. 

& P. Ry. Co. V. Cooper, Civ.App., 
236 S.W. 811, error refused—^Fer- 
guson V. Johnson, Clv.App., 228 S. 
W. 338, dlsmissed for want of ju- 
rlsdlctlon—^Benton v. Jones, Civ. 
App., 220 S.W. 193. 

Utah.—Clark v. North Cottonwood 
Irrigation & Water Co. of Farm- 
ington, 11 P.2d 300, 79 XJtah 425— 
Penn Star Mining Co. v. Lyman, 
281 P. 107, 64 Utah 343. 

Va.—^Barrett v. Vaughan & Co., 
Bankers, 178 S.E. 64, 163 Va. 811 
—Shirley v. Van Bvery, 167 S.B. 
346, 169 Va. 762—^Adams, Payne & 
Gleaves v. Indiana Wood Preserv- 
Ing Co., 164 S.E. 668, 156 Va. 18 
—Parker v. Murphy, 146 S.E. 264, 
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a party was other than that clearly expressed by j the writing.*^ 


162 Va. 173—Turner & Happersett 
V. Hali & Connor, 104 S.B. 861, 128 
Va. 247. 

W.Va.—Hodgre v. Garten, 182 S.E. 

682, 116 W.Va. 564. 

Wis.—Green v. Loberg, 237 N.W. 274, 
206 Wis. 221—Flrestone Tire & 
Rubber Co. v. Werner, 236 N.W. 
118, 204 Wis. 306—Owens v. Hugh¬ 
es. 206 N.W. 812, 188 Wis. 216— 
Georfire A, Peterson Co. v. lowa 
County, 191 N.W. 666, 17'9 Wis. 
329. 

22 C.J. p 1109 note 26, p 1182 note 
73—38 C.J. p 1179 note 87. 
Constructlon of contracts generally 
to determine Intention of parties 
see Contracts S 295. 

Beneflolary of life poUcy 

(1) Where llfe policy is not ciear 
conceming the Intended beneflciary, 
parol evidence is admlsslble to show 
actual Intention.—Hali v. Equltable 
Life Assur. Soc. of U. S., 296 N.W. 
204, 296 Mlch. 404. 

(2) Such InQUlry should be liznlted 
to evidence of Intention at a deflnite 
date not so remote as to afCord time 
and opportunlty for a changre of de- 
sire and purpose on the part of in- 
sured.—^Pope v. Pope, 119 N.B. 11, 
67 Ind.App. 153. 

Broad laagtLag'6 

Where the langruage of a contract 
Is broader than the meaoiing of the 
parties, parol evidence Is admissible 
to narrow and restrict the meanlng 
of the language used to accord with 
the actual meaning of the parties.— 
Prlntz V. McLeod, 104 S.E. 818, 128 
Va. 471. 

Time as of essence 

Parol evidence may be considered 
in determining whether parties in¬ 
tended time to be of essence of re- 
alty contract.—Wimer v. Wagner, 20 
S.W.2d 660, 323 Mo. 1166, 79 A.L.R. 
1231. 

94, U.S.—Occidental Indemnity Co. 
V. Scott, C.C.A.Or., 91 P.2d 696, 
rehearlng denied 92 F.2d 239—East 
& West Ins. Co. of New Haven, 
Conn. V. Fidei, C.C.A.N.M., 49 F.2d 
85—^Kunihiro v. Lyons Bros. Co., 

C. C.A.Cal., 12 P.2d 894, certiorari 
denied 47 S.Ct. 112, 273 U.S. 723, 
71 L.Ed. 869—Kunihiro v. M. O. 
Cogglns Co., C.C.A.Cal., 12 F.2d 
894, certiorari denied 47 S.Ct. 112, 
273 U.S. 723, 71 L.Ed. 859—Shell 
Oil Co. V. Manley Oil Corporation, 

D. C.Ill., 37 P.Supp. 289, reversed, 
on other grounds, C.C.A., 124 P.2d 
714—Baltimore Trust Co. v. Inter- 
ocean Oil Co., p.C.Md., 26 F.Supp. 
817, affirmed, C.C.A., Britlsh-Amer- 
Ican Oil Producing Co. v. Balti¬ 
more Trust Co., 106 F.2d 291—In 
re Vanity Pair Shppers, D.C.N.T., 

4 P.Supp. 83—In re Ballard, D.C. 
Tex., 279 F. 574—^Ltovelac^ v. 


Southwestem Petroleum Co., 267 
F. 513, afflrming, D.C., 267 P. 604. 
Ala.—Spragins v. McCaleb, 188 So. 
261. 237 Ala. 658. 

Ark.—^Williams v. Dumas, 126 S.W, 
2d 934, 197 Ark. 1011—Camden 

Nat. Bank v. Donaghey, 237 S.W. 
460, 148 Ark. 663—Morris v. South- 
western Supply Co., 206 S.W. 894, 
136 Ark. 607. 

Cal.—Watson v. Peyton, 73 P.2d 906, 
10 Cal.2d 166—Brant v. California 
Dalries, 48 P.2d 13, 4 Cal.2d 128— 
Joerger v. Pacific Gas & Electric 
Co., 276 P. 1017, 207 Cal. 8—Union 
Li-quors v. Finkel & Lasarow, App., 
113 P.2d 19—First Bond & Mort- 
gage Co. of Glendale v. Malouf, 98 
P.2d 824, 37 Cal.App.2d 74—Chiarel- 
lo v. Axelson, 76 P.2d 731, 26 Cal. 
App.2d 167—Briggs v. Marcus-Le- 
soine, Inc.. 39 P.2d 442, 3 Cal.App. 
2d 207—^Anderson v. Palladine, 178 
P. 663, 39 Cal.App. 256. 

Colo.—Millage v. Churchill, 196 P. 
107, 69 t!olo. 467. 

Del.—^Poreman’s Systems v. Mllk 
Dealers' Crate Corporation, 120 A. 
358, 13 Del.Ch. 351. 

Ga.—Kennedy v. McLean, 187 S.B. 
102, 182 Ga. 898—Handy v, Handy, 
116 S.E. 114, 164 Ga. 686—Alex¬ 
ander Pilm Co. V. Brittain, 11 S.B. 
2d 66, 63 Ga.App. 384—^National 
Manufacture & Stores Corporation 
V, Dekle, 173 S.B. 408, 48 Ga.App. 
516. 

Idaho.—Meir-Nandorf v. Milner, 201 
P. 720, 34 Idaho 896. 

111.—^Rockford Trust Co. v. Moon, 18 
N.B.2d 447, 370 IU. 260—Preeman 
V. Bquitable Life Assur. Soc. of 

U. S., 26 N.E.2d 714, 804 Ill.App. 
517—McKenna Process Co. of Il¬ 
linois V. Blatchford Corporation, 
26 N.E.2d 916, 304 Ill.App. 101— 
Brzinger v. Gerrlty, 271 111.App. 
460. 

Ind.—Coddington v. Joseph Campbell 
Co., 137 N.E. 679, 80 Ind.App. 206 
—Penn v. American Rattan & Reed 
Mfg. Co., 130 N.E. 129, 76 Ind.App. 
146. 

lowa.—Northern Trust Co. v. Ander- 
son, 262 N.W. 5'29, 633, 2’22 lowa 
690, citing Oozptu Juris—Johnson 

V. Lavene, 1&2 N.W. 886, 196 lowa 
471. 

Kan.—^Kansas Electric Utilities Co. 
V, Bowersock, 202 P. 92, 109 Kan. 
718—Allen v. Allen, 196 P. 1076, 
108 Kan. 765—^Harwl v. Morton, 
186 P. 740, 106 Kan. 87. 

Ky.—^Hudson & Collins v. McGulre, 
228 S.W. 1101,'188 Ky. 712, 17 A. 
L.R. 148. 

Mass.—Oldfield v. Smith, 24 N.E.2d 
544, 304 Mass. 590—Davis V. H. 
S. & M. W. Snyder, 143 N.B. 319, 
248 Mass. 387—Barbrick v. Hud- 
dell, 139 N.B. 629, 245 Mass. 428— 
Gold V. Boston Elevated Ry. Co., 
138 N.B. 251, 244 Mass. 144—Muse 
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It is also well established that parol 

V. De Vito, 137 N.E. 780, 243 Mass. 
884—Graves v. Apt, 124 N.B. 432, 
233 Mass. 587. 

Mich.—Mlchigan Chandelier Co. v. 
Morse, 297 N.W. 64, 297 Mich. 41 
—^Zilwaukee Tp. v. Saginaw Bay 
City Ry. Co., 181 N.W. 37, 218 
Mich. 61—^Meredith v. McCormlck, 
175 N.W. 280, 208 Mich. 663, 8 A. 
L.R. 669. 

Minn.—Stavanau v. Gray, 172 N.W. 
885, 143 Minn. 1. 

Miss.—Edward Hines Yellow Pine 
Trustees v. Bond, 113 So, 184, 146 
‘ Miss. 637. 

Mo.—Haley v. Sippley, 297 S.W. 362, 
317 Mo. 506. 

Mont.—Hill Cattle Corporation v. 

Killorn, 256 P. 497, 79 Mont. 327. 
N.H.—N. B. Redlon Co. v. Franklin 
Square Corporation, 196 A. 348, 89 
N.H. 137, affirmed 197 A. 329, 89 
N.H. 137—^Barclay v. Dublin Lake 
Club, 192 A. 620, 89 N.H. 87. 

N.J.—Corn Exchange Nat. Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 176 A. 66, 113 N.J.Law 606. 
N.M.—Higgins v. Cauhape, 261 P. 
813, 33 N.M. 11. 

N.T.—Eidlitz V. Fischbach & Moore, 
267 N.T.S. 896, 239 App.Div. 483— 
Dealy v. Klapp, 196 N.Y.S. 702, 203 
App.Div. 216, affirmed 142 N.E. 313, 
236 N.Y. 631—Magidson v. Bloom, 
11 N.Y.S.2d 324, 170 Misc. 882— 
Nix V. Low, 1 N.y.S.2d 21, 165 
Misc. 484—Priedbar Realty Corpo¬ 
ration V. Sanford, 198 N.Y.S. 88, 
119 Misc. 621—In re Schmidlapp's 
Bstate, 196 N.Y.S. 108, 119 Misc. 
216, affirmed In re Schmidlapp, 199 
N.Y S. 948, 206 App.Div. 689, which 
is affirmed In re Schmidlapp's Es- 
tate, 140 N.E. 697, 236 N.Y. 278— 
Heller v. Boylan, 29 N.Y.S.2d 663. 
N.C.—Sansom v. Warren, 2 S.B.2d 
459, 216 N.C. 432. 

Ohio.—Spitz V. Nunn, 171 N.B. 117, 
34 Ohio App. 897—Selzer v. Turs- 
ke, 164 N.B. 66, 30 Ohio App. 15. 

Okl.—Walker v. Renegar, 61 P.2d 
666, 178 Okl. 82—^Rogers v. Kin- 
ney, 260 P. 890, 122 Okl. 73—Bagle 
Printing & Publishing Co. v, 
Chandler, 243 P. 237, 116 Okl. 108 
—^Kansas City Southern Ry. Co. v- 
Whitaker, 242 P. 220, 116 Okl. 212 
—^Mann v. Brady, 196 P. 346, 80 
Okl. 299. 

Or.—U, S. Nat. Bank of La Grande 
V. Miller, 268 P. 206, 122 Or. 286, 

68 A.L.R. 339. 

Pa.—^Anstead v. Cook, 140 A. 139, 291 
Pa. 336—Miller v. Rodd, 131 A. 
482, 286 Pa. 16—^Atherton v. Clear- 
view Coal Co., 110 A. 298, 267 Pa. 
425. 

B.T.—Goggin V. Goggin, 194 A. 780, 

69 RI. 145, 113 A.L.R. 669. 

S.C.—Carson v. McCaskill, 99 'S.B. 
10'8, 111 S.C. 516—r-Sanders v. Boyn- 
ton. 98 S.E. 864. 112 S.C.. 56. 

Te?.—Murphy v. Dilworth, 161 S.W. 
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cvidence is not admissible to give to a writing a 
construction conformable to the secret intentions 
which one or both of the parties may have enter- 
tained but which the writing fails to express,^® and 
a party^s uncommunicated intention cannot be shown 
by parol.®® 

Knowledgc of subjeci matter. It has been held 
that, in cases of obscure Instruments, the court may 
inquire into the actual state of knowledge which 
the parties to the instrument had on the subject 


of it,8*^ and where it involves questions of science 
may refer to the state of public knowledge or 
leaming on the subject at the time the instrument 
was made.98 

Ofher transactions hetween same parties. Previ- 
ous and contemporaneous transactions may proper- 
ly be taken into consideration to ascertain the sense 
in which the parties to a writing used particular 
tenns,^^ or to ascertain the subject matter of the 


2d 1004, reversing:, Civ,App„ 129 
S.W.2d 418—Lewis v. Bast Texas 
Finance Co., 146 S.W.2d 977, re- 
versingr, Civ.App., 123 S.W.2d 803— 
Crayton v. Phillips, Com.App., 4 
S.W.2d 961, afflrmins» Civ.App., 297 
S.W. 888—City of Abllene v, Say- 
les, Coin.App., 295 S.W. 578, af- 
firminsr Sayles v. City of Ahilene, 
Civ.App., 290 S.W. 239—McCarty v. 
Pugrh, Com.App., 265 S.W. 126, re- 
versins, Ciy.App., 253 S.W. 690— 
Benskin v. Barksdale, Com.App., 
246 S.W. 360, reversins» Civ.App., 
Barhsdale v. Benskin, 194 S.W. 402 
—^Baldwln V. Brew, Com.App., 244 
S.W. 987, reversingr, Civ.App., 195 
S.W. 636—Scheller v. Groesbeck. 
Com.App., 231 S.W. 1092, revers- 
ingr, CivApp., 216 S.W. 353—Turn- 
er V- Cattleman's Trust Co. of Pt. 
Worth, 215 S.W. 831, reversingr, 
Cattlemen*s Trust Co. of Pt, Worth 
v. Tumer, Civ.App., 182 S.W. 438 
—Stewart v. McKee, Civ.App., 150 
S.W.2d 415, error sranted—^Butler 

V. Southwest Dairy Products Co., 
Civ.App., 146 S.W.2d 1036, error 
dismlssed, judgment correct—Sun 
Oil Co. V. Smith, Giv.App., 113 S. 

W. 2d 683, error dismlssed—Van 
Cleave v. Bell Oil & Gas Co., Clv. 
App., 102 S.W.2d 1103, error dis- 
missed—Stroope v. Byrd, Clv App., 
101 S.W.2d 624—Sharpe v. Wo- 
mack, Clv App., 73 S.W.2d 1058, 
modifted on other grounds 93 S.W. 
2d 712, 127 Tex. 367—Thomas v. 
Wamer-Quinlan Co. of Texas, Civ. 
App., 65 S.W.2d 321, error refused 
—^Alamo Liumher Co. v. Pahrent- 
hold, Clv.App., 58 S.W.2d 1086, er¬ 
ror refused—^Johnson v. Montgrom- 
ery, Civ.App., 31 S.W.2d 160, error 
refused—Graham^s Bstate v. Stew¬ 
art, Civ.App., 15 S.W.2d 72, error 
refused—Winn v. Miller, Civ.App., 

8 S.W.2d 714, error dismlssed— 
First State Bank of Terrell v. Rid- 
dle, Clv.App., 289 S.W. 199—Mor¬ 
gan V. Mace, Clv.App., 259 S.W. 
1095—Graham v. Knight, Civ.App., 
240 S.W. 981—Donigan v. Bmmert, 
CivApp., 239 S.W. 669, dismlssed 
for want of JurisdJkctlon—^Kelly v. 
Wllson, Civ.App., 233 S.W. 141. er¬ 
ror refused—Great Southern Oil & 
Refining Ass*n v. Cooper, Clv.App., 
231 S.W. 157. 

tJtah.—IDohrmann Hotel Supply Co. 


V. Beau Brummel, Inc., 103 P.2d 
660—Starley v. Deseret Foods Cor¬ 
poration, 74 P.2d 1221, 93 Utah 677. 

Vt—Read & Davis v. Reynolds, 112 
A 369, 95 Vt. 45—Greene v. Helme, 
111 A 657, 94 Vt. 392. 

Va.—^Pepper v. Dlxie Spllnt Coal Co., 
181 S.E. 406, 166 Va. 179. 

Wash.—^Parke v. Case, 193 P. 688, 
116 Wash. 243. 

W.Va.—Hardesty v. Falrmont Supply 
Co., 14 S.E.2d 436—Trimble v. Hope 
Natural Gas Co., 187 S.^J. 331, 117 

W. Va. 660—Collins v. Treat, 152 
S.E. 206, 108 W.Va. 443—Cline Cola 
Beverage Co. v. Raleigh Coca Cola 
Bottllng Works, 130 S.E. 252, 99 
W.Va. 596—^Watson v. Buckhannon 
River Coal Co., 120 S.E. 390, 96 
W.Va. 164—Maddy v. Maddy, 106 
S.E. 803, 87 W.Va. 681. 

Wls-—^Koskey v. Harnischfeger Cor¬ 
poration, 265 N.W. 583, 221 Wls. 
267—^In re McAskiirs Estate, 257 
N.W. 177, 216 Wia 276—Hampton 
Plains Realty Co. v. Cohen, 262 N. 
W. 572, 214 Wls. 128—Schllling v. 
Mllwaukee Bedding Co., 221 N.W. 
743, 197 Wls. 260—^H. H. Camp Co. 
V. Pabst Brewing Co., 178 N.W. 
474, 172 Wis. 211. 

22 C.J. p 1183 note 74. 

”Parol evidence is admitted where 
uncertainty exlsts as to the meaning 
of a contract to show what the par¬ 
ties meant by what they said, but It 
is not admitted to show that they 
meant somethlng other than what 
they said.*'—^Rllovich v. Raymond, 67 
P.2d 1062 , 1068, 20 Cal.App.2d 630. 

Xn absenoe of aU^atloiis of fraud 
or mlstake, no evidence of the Inten¬ 
tion of the i>artles can be consldered 
which changes the obligatlon ex- 
pressed in the writing.—^Areola Su¬ 
gar Mills Co. V. Farmer Hamletfs 
Co., Tex.Civ.App,, 220 S.W. 386, dis¬ 
mlssed for want of jurlsdlction. 
Xnstruotlons as to deUvsxy 
When written instnictlons as to 
dellvery are deposited with a deed, 
the efCect of the transaction depends 
on the construction of the writing, 
and anythlng which grantor may 
have said expressive of his Intent 
or wishes is immateriol.—Slngleton 
V. Kelly, 212 P. 63, 61 Utah 277. 

“The pnzpose of oonstraotioxL Is to 
extract the Intent of the parties; 
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and that construction is to be made 
wlthout the aid of testimony aliunde, 
If the intention of the parties caji 
be cLscertained from the writing It- 
self, and resort to other evidence is 
to be had only when some portion 
of the writing is ambiguous or in ap¬ 
parent confllct wlth other portlons 
thereof.*'—Lawless v. Caddo River 
Lumber Co., 223 S.W. 396, 397, 145 
Ark. 132. 

Unexpressed ioteiitioii 

Parol evidence is not admissible to 
import into a writing an intention 
not expressed thereln. 

Ala.—^Relchert v. Jerome H. Sheip, 
Inc., 91 So. 618, 206 Ala. 648. 
Ariz.-Assignment of RIch Hardware 
Co., 196 P. 454, 22 Ariz. 254. 

95. lowa.—Sapulpa Refining Co. v. 
Cedar Raplds Oil Co., 179 N.W. 
168, 190 lowa 892. 

Mass.—^Dutton v. Bennett, 152 N.E. 
621, 256 Mass. 397. 

N.H.—Pettee v. Omega Chapter of 
Alpha Gamma Rho, 171 A 441, 86 
N.H. 419, afflrming 170 A 1, 86 N. 
H. 419. 

22 C.J. p 1179 note 62. 

96. Ala.—^Norton-Crosslng Co. v. 
Martin, 81 So. 71, 202 Ala. 569. 

lowa.—^Northern Trust Co. v. An- 
derson, 262 N.W. 629, 222 lowa 
690, adhered to 271 N.W. 192, 222 
lowa 690. 

Ohio.—Myers v. Sunlight Laundry 
Co., 10 Ohio App. 27*6. 

—^Pranklin Sugar Refining Co. v. 
Lykens Mercantile Co., 117 A. 780, 
274 Pa. 206. 

Tex.—American Refining Co. v.*Sinis 
Oil Co., Civ.App., 282 S.W. 894, af- 
firmed Simms Oil Co. v. American 
Refining Co., Com.App,, 288 S.W. 
163. 

22 C.J. p 1183 note 76. 

97. U.S.—Markey v. Bninson, C.C.A 
S.C., 286 P. 893, 895, citing GSozpas 
Jhzls. 

Ala—American Mut. Liability Ins. 
Co. of Boston V. Tuscaloosa Veneer 
Co., 186 So. 133, 237 Ala. 187—Ob- 
ermark v. Clark, 114 So. 135, 216 
Ala. 664, 55 AL.R. 1153. 

22 C.J. p 1183 note 76. 

Vt.—Ward V. Preferred Acc. Ins. 
Co., 67 A 821, 80 Vt. 321. 

22 C.J. p 1183 note 76. 

99. U.S.—^Ingram-Day Lumber Co. v. 
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contract.1 Where, however, there is no ambiguity 
in the contract as applied to the existing facts, it 
is improper to permit oral testimony to be given of 
prior transactions between the parties.^ 

Other writings. Other writings relating to the 
same subject matter are, especiahy if expressiy re- 
ferred to,® admissible in evidence to explain the 
writing before the court,^ or to aid the description 
of the subject matter.® A reference to a particular 


writing, however, does not exdude evidence other 
than the writing so referred to.® 

Prior negotiations. The negotiations between the 
parties prior to the exeeution of a contract or other 
writing may be admissible for the purpose of aid- 
ing the court in the interpretation of the written in- 
strument if its meaning is doubtful or micertain,'^ 
but fhe negotiations leading up to a written contract 
or deed are inadmissible on its construction where 


Schultz, C.C.A.Wis., 46 F.2d 869. 
certiorari denied 61 S>Ct. 866, 288 
U.S. 883, 75 L.Bd. 1446. 

(ja.—Weems v. Albert Pick & Co., 
127 S.E. 819, 83 Ga.App. 579. 

Minn.—City of South St. Paul v. 
Northern States Power Co., 248 N. 
W. 288, 189 Minn. 26. 

W.Va.—Bragrgr v- Peytona Lumber 
Co.. 136 S.B. 841, 102 W.Va. 6^7. 
22 C.J. p 1183 note 81. 

Former insuraaice poUcy 
In action for Insurance preirrium 
on renewal policy, former policy was 
held admissible to explain ambiffuity 
in classiftcation of employees consti- 
tutinsr basis of premium rate.—^Zur- 
ich General Accident & Liability Ins. 
Co. V. Carlton & C. R. Co., 291 P^ 349, 
133 Or. 398. 

Ozlflrinal ooiLtxact 

Where the original draft of a con¬ 
tract was modifled by erasure and 
Interlineation, the origrinal draft may 
be considered in detcrmlnlng the ef- 
fect to be given the contract as mod¬ 
ifled.—Thomas v. Williams, 176 N.W. 
968, 188 lowa 961. 

1. Cal.—Fee v. MePhee Co., 160 P. 
3i9'7. 31 Cal.App. 295. 

22 C.J. p 1183 note 82. 

2. Ga.—^Weems v. Albert Pick & 
Co., 127 S.E. 819, 33 Ga.App. 679. 

Wis.—In re Read’s Will, 203 N.W. 
352, 187 Wis. 333. 

3. U.S.—Snare & Triest Co. v. U. S., 
67 CtCl. 161. 

La.—C. G. Mengel & Bro. Co. v. Lib¬ 
erty Oll Co., 106 So. 724, 726, 160 
La. 143, QLUOting Corpus Juris. 

Tex.—Hlgginbotham Cattle Co. v. 
Whaley & Lewis, Com.App., 41 S. 
W.2d 34, reversing, Civ.App., 26 S. 
W.2d 308. 

22 C.J. p 1183 note 77—38 CJ. P 115 
note 55. 

Befejmoe to show bhalu of titia 
Proviston in an unambiguous as- 
slgnment of oil and gas lease that 
land was same as conveyed by desig- 
nated prodecessor in title did not 
render description in assiarmuent ad¬ 
missible to show which land was in- 
tended to be conveyed, where provi- 
sion was merely reference to show 
Chain of title.—^Redden v. Pure Oil 
Co., Tex.Clv.App., 86 S.W.2d 874. 

4. Tex.—Marlett v. Btownfleld, Clv. 
App., 145 S.W.2d 636. 


Utah.—^Penn Star Mining Co. v. Ly- 
man, 231 P. 107, 64 Utah 843. 

22 C.J. p 1183 note 78. 

Au euplaaatory letter accompany- 
ing an altered lease, and constitut- 
ing a p&rt of the lessee’s offer, 
should be considered in determining 
the meaning of the offer.—^Boollttle 
V. Wllson, 227 P. 346, 116 Kan. 676. 

Uemorauda can be received to 
make plain thlngs which are obscure 
In deed.—^Hufflman v. Landes, 177 S. 
B. 200, 163 Va. 652. 

Vuslgned memoraada 

On issue as to whether grantor, 
plactag deeds in escrow to be deliv- 
ered on her death, intended to make 
absolute irrevocable delivery there- 
of, an Indorsement on the envelope 
contalning the deeds, made accord-, 
Ing to grantor*s instructions at the 
time they were delivered by her in 
escrow, and in the presence of the 
parties, were admissible on the ques- 
tion of her intent, irrespective of 
proper signature thereto.—^Pitney v. 
Pitney, 202 P. 940, 66 Cal.App. 22. 

5. N.H.—Clough V. Bowman, 16 N. 
H. 504. 

Tex.—^Toung v. Gharis, Civ.App., 170 
S.W. 796. 

Wis.—Meade v. Gilfoyle, 24 N.W. 
418, 64 Wis, 18. 

6. U.S.—Decry v. Cray, Md., 10 
Wall. 268, 19 L.Bd. 887. 

Tenn.—^Hughlett v. Conner, 1*2 Heisk. 
88 . 

7. U.S.—Operators* Oil Co. v. Bar- 
bre, CC.A.Okl., 65 F.2d 857— 
Beutschle v. W^ilson, C.C.A.Iowa, 
39 F.2d 406—^Markey v. Brunson, 
C.C.A.S.C., 286 P. 893. 

Arlz.—Coe v. Winchester, 38 P.2d 
286, 48 Ariz. 500. 

CaL—^Palma v, Leslie, 46 P.2d 391, 
6 Cal.App.2d 702. 

Colo.—^Hustoh V. Gaifner, 176 P. 962, 
67 Colo. 377. 

Mass.—Maksymiuk v. Pueeta, 181 N. 

B. 388, 279 Mass. 346. 

I^fich.—National Cash Reglster Co. v. 
Verbrugge, 248 N.W. ^08, 263 

Mlch, 243—Mcintosh v. Groomes, 
198 N.W. 964, 227 Mlch. 215— 
Mlchlgan Crown Fender Co. v. 
Welch. 178 N.W. 684, 211 Mich. 
148. 13 A.L.R. 896. 

N.H.—^Kann v, Wausau Abrasives 
Co., 163 A- 823, 86 N.H. 41—Larl- 
viere v. Stratton, 126 A. 846, 81 
N.H 17. 


N.T.—^Almgren v. Dutilh, 5 N.T. 28— 
Gkirdenier v. Scrlpter, 210 N.T.S. 
331, 124 MIsc. 882—^M. Feigel & 
Bro. V. Russell Playing Card Co., 
188 N.T.S. 423. 

Ohio.—^Ferguson v. Laux, 16 N,B.2d 
167, 67 Ohio App. 496. 

Okl.—Smith V. First Nat. Bank, 29 
P.2d 971. 167 Okl. 408. 

Or.—^Zurlch General Accident & Lia¬ 
bility Ins. Oo. V. Carlton & C, R. 
Co.. 291 P. 349, 183 Or. 398. 

Tenn.—^Dawklns v. Boch, 12 Tenn. 
App. 226. 

W.Va.—^Whltaker-Glessner Co. v. 
Suburban Brick Co., 104 S.B. 62, 
86 W.Va. 621. 

Wis.—Seitz V. Zukowski, 216 N.W. 

939, 194 Wis. 78. 

22 C-J. p 1183 note 83. 

Ooutract entered luto by telegram 

Where flnctl offer and acceptance is 
by telegram, resort wlll be had to 
prior correspondence to arrive at 
intent.—Grlffln Grocery Co. v. Rich- 
ardson, C.C.A.Okl., 10 F.2d 467. 

Cioxrespondeuoe leading up to writ¬ 
ten amblguous contract held admis¬ 
sible. 

Gfu—^National Manufacture & Stores 
Corporation v. Oekle, 173 S.B. 408, 
48 Ga.App. 615. 

lowa.—^First Nat. Bank v. Branagan, 

198 N.W. 669, 198 lowa 458, 36 A- 
L.R, 648, modifled on other grounds 

199 N.W. 972. 

Wis.—Goodman v. Brown Land & 
Lumber Co., 197 N.W. 730, 183 
Wis. 674. 

Couversatioiui with third ];>ersoas 
In an action on a written contract 
of employment which was ambig- 
uous, testimony as to a conversa- 
tion had with a third person some 
time before the exeeution of the 
contract, the third person taklng no 
part in the negotiations, was inad¬ 
missible to explain the ambigulty.— 
Strayer v. Gimbel Bros., 178 N.W. 
241, 172 Wis. 76. 

Written offer 

Where a contract was amblguous, 
the intention of the parties could be 
made ciear by referring to the writ¬ 
ten offer whlfch one party submitted 
preliminary to the contract.—Klrby 
V. U. S., for and on behalf of Crow 
Tribe Indlans, C.C.A.Mont., 273 P. 
321, aflirmed 43 S.Ct. 144» 260 U.S. 
423, 67 L.Bd. 329. ^ . 
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its terms are free from ambiguity.* Where a decd, 
the terms of which leave a doubt as to its mean- 
mg, was cxecuted in fulfillment of a written con- 
tract, such contract may be admitted in evidence to 
explain the deed,^ but evidence of an agreement in 
pursuance of which an unambiguous deed was giv- 
en is not admissible as an aid in the construction of 
the deed.^® Evidence of negotiations which are too 
remote in point of time to throw light on the in- 
tent of the parties in executing a written contract 
is, of course, inadmissible.^^ '\\Tiere it appears that 


the parties intended to make otit of the writing a 
definite memorial of their words, it has been held 
that parol evidence of their prior negotiations is 
inadmissible, notwithstanding ambiguities in the 
contract as written.^^ 

Pfdcticcl cofistTU^tion» As stated in Corpus Juris, 
which has been quoted as expressing ‘‘the well-es- 
tablished rule,”^^ evidence of the practical construc¬ 
tion given to an instrument of writing by the par¬ 
ties thereto may be admissible to explain its mean- 
ing when explanation is necessary.^^ Where, how- 


8. U.S.—Markey v. Brunson, C.C.A. 
S.C., 286 P. 893—Oriental Textile 
Mills V. Thompson Worsted Co., 
D.CPa., 273 F. 732—Pressed Steel 
Car Co. V. Union Pac. R. Co., C.C. 
A.N.T., 270 P. 518, reversing, B.C., 
254 F. 316. 

Ark.—^Arkansas Amnsement Corpo¬ 
ration V. Kempner, 33 S.W.2d 42, 
182 Ark. 897. 

Cal.—Hercules Glue Co. v. Littooy, 
76 P.2d 700, 25 Cai.App.2d 182— 
Holliday v. Porter, 29 P.2d 276, 136 
Cal.App. 480—CUne v. Smith. 274 
P. 761, 96 Cal.App. 697. 

111 .—Automatic Oil Heating Co. v. 
Lee. 16 N.E.2d 919, 296 Ill.App. 
628. 

lowa.—Conklin v. Sil ver, 174 N.W. 

573, 187 lowa 819, 7 A.L.R. 882. 
Ky.—^Palls City Machinery & Wreck- 
ing Co. V. Walter, 6 S.W.2d 1063, 
224 Ky, 726—Middle Creek Coal 
Co. V. Harrls, 266 S.W. 465, 206 
Ky. 119, 

Masa—Sohel v. Slgnal Shoe Co., 190 
N.B. 636, 286 Mass. 286—Watters 

V. Blatt, 144 N-E. 106, 249 Mass. 
340. 

Mich.—Erkiletian v. Devletian, 299 
N.W. 821, 299 Mich. 96. 

Mo.—Baker v. J. W. McMuiry Con- 
tractlngr Co., 223 S.W. 46, 282 Mo. 
685—^Milem v. McCullougrh, App., 
218 S.W. 983. 

—Smith v. Bailey, 181 N.W. 926, 

105 Neb. 764. 

Okl.—^Drumright v. Brown, 184 P. 
110, 76 OkL 162. 

S.D.—Janssen v. Tusha, 287 N.W. 
501, 66 S.D. 604. 

Tex.—^Murphy v. Dilworth, 161 S. 

W. 2d 1004, reverslng, Civ.App., 
129 S.W.2d 418—^Read v. Glbson & 
Jfohnson, Civ.App., 12 S.W.2d 620, 
error dlsmissed. 

Vt.—^Preegard v. Bingham, 187 A. 
801, 108 Vt. 404—Wood v. James, 

106 A. 666, 98 Vt. 36. 

-Va.—Wllliamsburgr Power Co. v. 
City of WUUamsburs, 124 S.B. 216, 
139 Va. 787. 

Wash.—^Deer Park Lumber - Co. v. 
Cregon-Washinsrton 'Lumber &, 
Mtg ,' Cb., 177 P. 336, 104 Wash. 
63L 

Wis.—SchiUin^r Milwaukee Bed- 

dlng Co.. 221 N.W. 743, 197 Wls. 

260 . 


A statute nnder which evidence of 
prior negotiations is admissible do es 
not permlt the Introduction of such 
evidence to raise a doubt as to the 
meaning of ciear terms.—^Hercules 
Glue Co. V. Littooy, 76 P.2d 700, 
25 Cal.App.2d 182. 

9. lowa.—Swensen v. Union Central 
Life Ins. Co., 280 N.W. 600, 226 
lowa 428—Huxford v. Trustees of 
Punds and Donations for Uiocese 
of lowa. 186 N.W. 72, 193 lowa 
134. 

Tex.—^Richardson v. Wilson, Com. 
App., 213 S-W. 613, reversing, Clv. 
App., 178 SW. 666. 

"Vyig.—^Helmholz v. Bveringham, 24 
Wis- 266. 

Ckmtract expressly referred to 

While a contract to convey, when 
followed by a conveyance, is merged 
into the conveyance, which becomes 
the measure of the rights of the 
parties, when the conveyance makes 
special reference to the conditions of 
the contract and recites that It Is 
made for the purpose of fulflUlng 
the same, it is proper to examine the 
contract to see what conditions are 
referred to.—^Newell v. Redondo Wa- 
ter Co., 202 P. 914, 65 Cal.App. 86. 

10. Mich.—^Holmes v. Holmes, 183 
N.W. 784, 216 Mich. 112. 

IL N.T.—U. S. Printing & Lltho- 
graph Co. v. Powers, 136 N.B. 226, 
233 N.T. 143, reversing 187 N.T.S. 
957, 196 App.Dlv. 934, 

12. U.S.—Eustis Min. Co. v. Beer, 
Sondheimer & Co., D.C,N.Y., 239 
P. 976. 

13. U.S.—^Arkansas Amusement 
Corporation v. Kempner, C.C.A. 
Ark., 67 F,2d 466, 476. 

14. U.S.—^^tna Life Ina Co. v. 
Phillips, C.C.A.Okl., 69 P.2d 901— 
Vltal V. Kerr, C.C.A.N.T., 297 P. 
959, certiorari denied Blglo v. 
Kerr, 44 S.Ct. 637, 265 U.S. 952, 
68 L.Ed. 1196. 

Ala—^Llpscomb v. Partrick, 134 So. 
13, 222 Ala 636—Alken v. McMil- 
lan, 106 So. 150, 213 Ala 494— 
Underwood v. Uuskin & Stewart 
Realty Co., 86 So. 846, 17 Ala^pp. 
643. 

Cal.—Newell v. Redondo Water Co., 
202 Pa 914, 65 Cal.App. 8S. 
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Colo.—^Auto Owners Service Ajss^n v. 
Pollard, 223 P. 38, 74 Colo. 624. 

Conn.—W. G. Malthy, Inc., v. Asso¬ 
ciated Realty Co., 158 jL 648, 114 
Conn. 283. 

D.C.—J. E. Hanger, Inc., of Wash¬ 
ington, D. C., V. Pitzsimmons, 273 
P. 348, 60 APP.D.C. 384. 

Ga—^Plorence v. State Highway 
Board, 196 S.E. 86, 57 GaApp. 752. 

111.—Wurn V. Berkson, 141 N.B. 293, 
309 111. 520, modlfying 137 N.B. 

- 141, 306 111. 231. 

Ind.—^Valparalso Hotel Co.''v. Schnei- 
der, 196 N.B. 689, 100 IndLApp. 341 
—^Estes V. Anderson Oll Co., 176 
N.B. 660, 98 Ind.App. 366, revers¬ 
ing 171 N.E. 925—Tribune Co. v. 
Red Ball Transit Co., 151 N.E. 338, 
84 Ind.App. 666, rehearlng denied 
151 N.B. 836, 84 IndLApp. 666— 
City of Hammond v. Standard Oil 
Co.. 138 N.B. 769, 79 IndApp. 366. 

La—Shoreline Oll Corporation v. 
Guy, App., 189 So. 348. 

Minn.—^Wilmot v. Minneapolis Auto¬ 
mobile Trade Ass’n, 210 N.W. 861, 
169 Mmn. 140. 

Mo.—City of Califomla v. Burke, 239 

S. W. 830, 292 Mo. 466. 

N.M.—Cullender v. Levers, 34 P.2d 
1089, 38 N.M. 436. 

N.T.—^Weitling v. Sorenson, 272 N. 

T. S. 338, 241 App.Dlv, 377—Sara- 
chen & Rosenthal v. Wilson & 
Co., 202 N.T.S. 691, 207 App.Dlv. 
768, reargument denied 203 N.T.S. 
627, 208 App.Dlv. 826, affirmed 148 
N.B. 706, 240 N.T. 563. 

Okl.—^Brazelton*s Wholesale Clean- 
ers & Dyers v. Cash, 78 F.2d 810, 
182 Okl. 493—^Bell-Wayland Co. v. 
Russell Jobhers’ Mills, 218 P. 827, 
92 Okl. 201—Strange v. ECicks, 188 
P. 347, 78 Okl. 1. 

Pa—^Rochester & Pittsburgh Coal & 
Iron Co. V. Makoma Coal Co., 114 
A. 261, 271 Pa 394—^Plsher v. Ro- 
nemus, 110 A. 87, 267 Pa 326— 
Zimmerman v. Union Pavlng Co., 
6 Sch.Reg. 102. 

Tex.—^Howell v. Continental Casual- 
ty Co., Clv.App., 110 S.W.2d 210, 
error dlsmissed. 

Vt.—Cray v. Bellows Pallis Ice Co., 
184 A. 695, 108 Vt. 190. 

Va—Hilis Adm»rs v. HUI, 103 S.E. 
606, 127 Va 341. 

Wash.—North Pacific Pinance^Cor- 
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ever, the writing contains no ambiguity the con- 
struction given the instmment by the parties is in- 
adniissible,!^ and this rule does not extend so far 
as to permit the overthrow of plain terms of a con- 
tract,i® and an unambiguous contract cannot be 
varied by evidence of a construction by the parties 
different from that which the language clearly im- 
ports.i7 It is only when the contract is so am- 
biguous and obscure as to be plainly susceptible of 


two or more constructions that evidence oi con- 
temporaneous construction by the parties is admis- 
sible.18 

Purpose of writing. In order correctly to ascer- 
tain the intentions of the parties to a deed, con¬ 
tract, or other instrument of writing, and properly 
to interpret the same, it is competent to inquire in- 
to the purpose for which the writing was executed, 
and to this end pa.rol evidence is admissible.i^ This 


poration v. Howell-Thompson Mo¬ 
tor Co., 298 P. 424, 162 Wash. 387 
—^Heaton v. Smith, 235 P. 968, 184 
Wash. 460, afflrmed 240 P. 362, 136 
Wash. 696. 

W.Va,—Stewart v. Blackwood Elec¬ 
tric Steel Corporation, 130 S.E. 
447, 100 W.Va. 331—^Watson v. 
Buckhannon Piver Coal Co., 120 S. 
E. 390, 95 W.Va. 164. 

Wis.—Ogrden v. Straus Bldg. Corpo¬ 
ration, 202 N.W. 84, 187 Wis. 232. 
Wyo.—Rouaji v. Casper Brick & Tile 
Co., 211 P. 1102, 29 Wyo. 164. 

22 C.J. P 167 note 1, p 1180 note 63. 
ShowlxLer amhlgrnlty 
That railroads, shippers, and Pub¬ 
lic Service commission for many 
years interpreted demurragre tariif 
clause contrary to interpretation 
contended for showed that the 
clause is ambigruous, and made evi¬ 
dence thereof admissible.—Mellon v. 
J. M. Burgruieres Co., 120 So. 16, 167 
La 683, mandate conformed to 121 
So. 216, 10 La.App, 137. 

Statute of limitatione does not 
limlt the period during which the 
practical construction may be in- 
Qulred into.—City of South St. Paul 
V. Northern States Power Co., 248 
N.W. 288, 189 Minn. 26. 

When contract ooxistraed as whole 
Mere use of words in contract 
which, standing by themselves, are 
capable of only one meaning, cannot, 
when contract considered as a whole 
shows ambiguity in its meaning, 
prevent introduction of parol evi¬ 
dence to Show understandlng and 
construction placed on contract by 
parties thereto.—Commerclal Securl- 
ties Co. V. Rea, Civ.App., 78 S.W.2d 
707, afflrmed 106 S.W.2d 872, 130 
Tex. 11. 

16. Ariz.—Miller Cattle Co. v. Mat- 
tice, 298 P. 640, 38 Ariz. 180. 

Cal.—^Hine v. State Life Ins. Co. of 
Indianapolls, Ind., 36 P.2d 1042, 
140 Cal.App. 667. 

Mass.—Mann v. Bailen, 200 N.E. 383, 
293 Mass. 607—^Koshland v. Ameri¬ 
can Woolen Co., 194 N.E. 102, 289 
Mass. 308, 97 A.L,R. 928. 

Mlss.—Texas Co. v. Jackson, 166 So. 
646, 551, 174 Miss. 737, clting Ck)r- 
pns Jnrls; 

Mo.—Komeman v. Davis, 219 S.W. 
904, 281 Mo. 234. 

N.J.—City of Bayonne v. Public 


Service Ry. Corporation, 119 A. 9, 
.98 N.J.Law 266. 

N.Y.—Potter V. New York, O. & W. 
Ry. Co.. 263 N.Y.S. 394, 233 App. 
Div. 678, afflrmed 186 N.E. 708, 
. 261 N.Y. 489—^Bast Porty-Slxth 
Street Realty Corp. v. Gutschnel- 
der. 174 N.Y.S. 618, 186 App.Dlv. 
603. 

Pfl*.—^Dahath Electric Co. v. Subur- 
ban Electric Development Co., 2 
A.2d ,766, 332 Pa. 129—^American 
Dressler Tunnel Kllns v. Holt, 112 
A. 43, 269 Pa. 293. 

Tex.—Murphy v. Dllworth, 151 S.W. 
2d 1004, reverslng, Civ.App., 129 
S.W.2d 418. 

Wash.—McLaren v. Narrows Land 
Co., 191 P. 389, 111 Wash. 402. 
W.Va,—Leckie v. Bray, 113 S.E. 746, 
91 W.Va. 466. 

16. Mo.—^Wood V. White Eagle Oil 
& Refining Co., 274 S.W. 894, 899, 
220 Mo.App. 1004, quoting Ckirpus 
JtlxIs. 

Or.—^Lakeshore Gardens Drainage 

Dist. V. Califomla Oregon Power 
Co., 90 P.2d 1038, 1041, 162 Or. 26, 
citing Corpus Juris. 

22 C.J. p 1181 note 64. 

Letters showing the construction 
placed on the contract by the parties 
thereto are Inadmlssible where the 
effect of such evidence would be to 
violate the plain and unambiguous 
terms of the contract.—^Industria! 
Commission v. Arizona Power Co., 
297 P. 462, 38 Ariz. 44, afflrmlng 296 
P. 305, 37 Ariz. 425. 

17. U.S.—^Buder v. New York Trust 
Co., C.C.A.N.Y., 82 E.2d 168, 104 
A.L,R. 1036. 

Cal.—Ohlo Electric Car Co, v. Le 
Sage, 188 P. 982, 182 Cal. 460. 

N.M.—Cullender v. Levers, 34 P.2d 
1089, 38 N.M. 436. 

N.Y.—^McGovem v. City of New 
York, 196 N.Y.S. 925, 202 App.Div. 
317. 

N.C.—Kluttz V. Allison, 199 S.B. 396, 
214 N.C. 379. 

22 C.J. p 1181 note 65. 

la Ky.—White Star Coal Co. v. 
Purslfull, 217 S.W. 1020, 186 Ky. 
697. 

19. U.S.—^Lincoln Nat, Life Ins. Co. 
V. Horwich, C.C.A.I11., 116 P.2d 

892—^Bertelsen & Petersen Engi- 
neering Co. v. U. S., C.C.A.Mass., 
60 P.2d 746, vacating, P.a, 49 P. 


2d 396—Tublze Chatlllon Corpora¬ 
tion V. White Transp. Co., D.C.Md., 
• 11 P.Supp. 91. 

Ark.—Mahaffey v. Glover, 46 S.W.2d 
621, 184 Ark. 1169. 

Cal.—^Krelss v. Swlnehart, 256 P. 

879, 83 Cal.App. 399. 

Conn.—Sweeney v. Sweeney, 11 A,2d 
.806, 126 Conn. 391—Choolgian v. 
Nordstrom, 160 A. 499, 111 Conn. 
672. 

D.C.—0'Connor v. Shaplro, 13 P.2d 
967, 66 App.D.C. 361. 

Pia.—^Bostwick v. Antuono, 156 So. 
435, 116 Pia. 208, afflrmmg 160 So. 
731, 116 Pia. 208. 

Idaho.—^Ware v. In dependent School 
Dist. No. 3 of Clark County, 44 P. 
2d 1097, 66 Idaho 610—^First Nat. 
Bank v. Reins, 248 P. 9, 42 Idaho 
720. 

111.—Ouska V. Pearson, 9 N.E.2d 69. 
291 iu.App. 6. 

Ind.—^Morse v, Morse, App., 27 N.E, 
2d 392. 

lowa.—^Versteeg v, Hoeven, 239 N.W. 
709, 214 lowa 92—^Hawn v. Malone, 
176 N.W. 393, 188 lowa 439—Rowe 
V. Rowe, 174 N.W. 364, 187 lowa 
640. 

Ky.—^BancoKentucky Co.'s Receiver 
V. National Bank of Kentucky*s 
Receiver, 137 S.W.2d 367, 281 Ky. 
784. 

La—Spellman v. Bradley, 115 So. 
403, 166 La. 106—McWllliams v. 
Geddes & Moss Undertaking & 
Embalming Co., App., 164 So. 144. 
Mass.—Beaman-Marvell Co. v. Gunn, 

' 28 N.E.2d 443, 306 Mass. 419. 

Minn.—GrafCam v. Lynott, 212 N.W. 

937, 170 Minn. 434. 

Mo.—Service Purchasing Co. v. 
Brennan, 42 S.W.2d 39, 226 Mo. 
App. 110, transferred, see Sup., 32 
S.W.2d 81. 

Mont.—^Bowles Llvestock Commis- 
. sion Co. V. Midland Nat. Bank of 
Blllings, 23 P.2d 967, 94 Mont. 
467—^New Home Sewing Mach. Co. 
V. Songer, 7 P.2d 238, 91 Mont. 
137. 

Neb.—Stanton Nat. Bank of Stanton 
V. Swallow, 203 N.W. 661, 113 Neb. 
336. 

N.Y.—In re Brown*s Will, 169 N.E. 
612, 252 N.Y. 366, modlfylng In re 
Brown’s Ex’r, 226 N.Y.S. 1, 130 
Misc. 866, and modlfylng In re 
Brown's Estate, 232 N.Y.S. 371, 
225 App.Dlv. 769—0*Connor v. O'- 
Connor, 293 N.Y.S. 64, 249 App. 
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rule is frequently applied where assignments of In¬ 
struments absolute on their face have in reality been 
made for collection or some othcr special purpose.^o 
The rule, however, is subject to the qualification 
that the purpose thus disclosed must not be incon- 


sistent with the express terms of the instrument,2i 
for if the parties have clearly stated their purpose 
in the instrument itself no extrinsic evidence will 
be received to vary or contradict it.^^ 

Relations ef parties, Evidence is admissible to 


Div. 516—^Roaenthal v. United 
Transp. Co., 188 N.T.S. 154, 196 
App.Div. 540—Bank of New Tork 
& Trust Co. V. Snedeker, 16 N.Y.S. 
2d 930, 173 Misc. 126, affirmed 13 
N.T.S.2d 278. 257 App.Div. 939— 
James v. Fundanio, 179 N.Y.S. 165. 
Tenn.—^Prierson v. International 
Affr, Corporation, App., 148 S.W,2d 
27 —^Weatherly v. American Agr. 
Chemical Co., 65 S.W.2d 592, 16 
Tenn.App. 613. 

Tex—^Mauritz v. Bell, Civ.App., 81 
S.W.2d 730, error refused. 

Utah.—Brown v. Skeen, 68 P.2d 24, 
89 Utah 568. 

Wis.—^Neises v. Hesselmann, 191 N. 

W. 498, 179 Wis. 334. 

22 C.J. p 1184 note 86. 

Dlspute as to contraetual character 
of writing see infra S 967. 

“The rule which excludes parol 
testimony to contradict or vary a 
written instrument has refereuce to 
the language used by the parties. 
That cannot be quallfied or varled 
from Its natural Import, but must 
speak for itself. The rule does not 
forbid an Inquiry into the object of 
the parties in executlng and receiv- 
Ing the instrument,” 

U.S.—^Peugh V. Davis, D.C., 96 U.S. 

332, 336, 24 L.Ed. 776. 

Mont.—S. W. Bridges & Co. v. Bank 
of Fergrus County, 261 P. 1057, 
1060, 77 Mont. 624—MoCaull-Dins- 
more Co. v. Stevens, 194 P. 218, 
214, 59 Mont. 206. 

Bilis aind notes 

(1) As between the inomediate 
parties, parol evidence is admis¬ 
sible to Show the purpose for which 
a bili or note was issued, transfer- 
red, or indorsed. 

U.S.—^Philadelphia Nat. Bank v, Pul- 
ton Nat Bank, D.C.Ga., 25 F.2d 996, 
Ark.—^Ellis v. First Nat Bank, 260 
S.W. 714, 163 Ark. 471. 3 

Cal.—Cooper v. Cooper, 39 P.2d 820, 

3 Cal.App.2d 154. t 

Ga.—Schneider Marble Co. v. Knight, i 
141 S.E. 420, 37 Ga.App. 646. 1 

III.—^First Nat Bank of Granite City 
V. Draper, 266 111. App. 679. 2 

lowa.—Kline v. Heeder, 212 N.W. 
693, 203 lowa 396—Security Sav. S 
Bank v. Hambright 193 N.W. 676, 
195 lowa 1147. 1 


tual Lrife of Illinois v. McKinnis, 
App.. 16 S.W.2d 935. 

Neb.—First Trust Co. of Lincoln v. 
Anderson, 281 N.W. 796, 135 Neb. 
397—^Bimcreek Ditch Co. v. St. 
John, 255 N.W. 16, 127 Neb. 263— 
People*s State Bank v. Smith, 231 
N.W. 141, 120 Neb. 29—Lee v. Hil- 
debrand, 230 N.W. 673, 119 Neb. 
717—Spangenberg v. Losey, 216 N. 
W. 191, 116 Neb. 112. 

N.H.—^Burque v. Brodeur, 168 A. 127, 
86 N.H. 310. 

^'•J^^-A.llied Tar & Chemical Corpo¬ 
ration V. Joffe, 164 A. 446, llO N. 
J.Law 129, reversing 157 A. 117, 9 
N.J.Misc. 1221. 

I N’.Y. State Bank of Newfane v. 
Lautz, 262 N.Y.S. 461, 141 Misc. 
276. 

N.C.—Gallowav v. Thrash, 176 S.B. 
303, 207 N.C. 165. 

N.D.—^Flr.qt Net v. Miller, 179 

N.W. 997, 46 N.D. 661. 

Okl.—Hartley v. Hiley, 204 P. 920 
85 Okl. 101. 

—Uopato V. Hayman, 111 A. 529. 
43 R.I. 271, 

Tex—^Kimball-Krough Pump Co. v. 

Judd, Civ.App., 88 S.W.2d 679_ 

Roddy r. Citlzens' State Bank of 
Copeville, Clv.App., n S.W.2d 652. 
Va.—^Webb v. Pleasants, 132 S.E. 175, 
144 Va. 516. 


Kan.—First National Bank v. Stroup 
177 P. 886, 104 Kan. H. 

La.—^B, P. Goodrich Co. v. Tnixillo 
App., 191 So. 758. 

Mlnn.—Gilbert v. Pioneer Nat Bank 
of Duluth. 288 N.W. 163. 20$ Mlnn 
213. 

Mo.—Mutual Life of Illinois v. Mc¬ 
Kinnis, App., 47 S.W,2d 664—Mu- 


(2) Thls Is particularly true where 
the instrument dr indorsement is am- 
blgaous.—Reeves v. Williams, 285 S. 
W. 353, 171 Ark. 681—Cypress Draln- 
age Dist. of Perry and Conway Coun- 
tles V. Blair, 246 S.W. 310, 156 Ark. 
130. 

(3) Au illegal purpose, however, 
cannot be shown by parol evidence. 

V^est Rutland Trust Co, v, Bous- 
ton, 158 A. 69, 104 Vt 204, 80 A.L.R. 
664. 

Mortgage 

Parol evidence is admissible to 
Show the purpose for which a mort- 
gage was given. 

Mo. C. D. Johnson Farming Co. v. 

Groodwyn, App., 208 S.W. 110. 
N.Y.—Wood V. Travis, 248 N.Y.S. 22. 
231 App.Div. 331. 

S.D.—Charles Friend & Son v 
Schmidt 233 N.W. 913, 67 S.D. 477! 
Wyo,—Bachmann v. Huett 184 P* 
709, 26 Wyo. 332. ’ 

Stock oertlflcato' 

I^rpose of asslgnment of stock 
certldcate lu blank by mother to 
daughter couid be properly shown, 
^ere being nethlng in Uniform Stock 
Transfer Act which prohibited show- 
inff of Buch purpose.—Succession of 
Shorpe, 103 So. 443, 168 La. 61. 


s, 2a U.S.—Beneke v. Moss, aCA-W. 

Va., 46 P.2d 948. 

V. Ark.—McNeill v. Rowland, 132 S.W. 
b. 2d 370, 198 Ark. 1094. 

t. Cal.—^Wlnterburn v. Sherrlff, 263 P. 

- 1023, 88 Cal.App. 669. 

II lowa.—Leach v. Plymouth County 
l- Sav. Bank of Le Mars, 207 N.W 
b. 832, 201 lowa 349. , 
r. Kan.—Smith v. Kagey, 73 P.’2d 66 
146 K&n, 663. 

Mass.—^Flemmer v. Morse, 164 N.E. 
835, 258 Mass. 300. 

Minn.—Alton v, Hecht 238 N.W. 482 
r. 184 Mlnn. 271. 

9 Neb.—Gregory v. American Bank 
Bldg. Co., 188 N.W. 191, 108 Neb. 
607. 

■ N.D.—Moore v. Schrage, 201 NW 
IBS, SI N.D. m. 

, Okl.—Nlagra Pire Ins. Co. v. Flow¬ 
ers, 269 P. 840, 127 Okl. 187. 

J 6 aj. p 1019 note 37—22 C.J. p ngs 
note 87. 

. 21. Cal.—Yuba Inv. Co. v. Yuba 
Consol. Gold Plelds, 194 P. 19, 184 
9 Cal. 469. 

lowa.-—Maytag v. Morgan, 226 N.W. 
93, 208 lowa 658—Burrler v. Sher- 
; iff, 223 N.W. 396, 207 lowa 692. 
Mich.—Molsons Bank v. Hoekzema, 
216 N.W. 416, 240 Mich. 642. 

22 C.J. p 1186 note 88. 

Chaxaaetvr or natuxe of llabUlty 
Rule permlttlng oral evidence to 
Show purpose of written instrument 
does not permit oral evidence to con¬ 
tradict character or nature of lia- 
bllity expressed in instrument itself. 
—Hunt County v. Whlte, TexCiv 
App., 285 S.W. 663. 

Power of attomey 

Evidence in explanatlon of prlncl- 
paTs pmrpose and secret understand- 
ing with agent was inadmlssible to 
construe power of attomey in suit 
to cancel mortgages given thereun- 
der.—^Malaguti v. Rosen, 160 N.B. 
632, 262 Mass. 655. 

22. U.S.—^National Surety Co. v. Mc- 
Greevy, ac.A.Mo., 64 P.2d 899, cer¬ 
tiorari denled McGreevy v. Nation¬ 
al Surety Co., 64 S.Ct. 62, 290 U. 

S. 644, 78 L.Ed. 669. 

Ala.—Spraglns v. McCaleb, 188 So. 
251, 237 Ala. 658—Capitol Lumber 
Co. V. Mullinix, 94 So. 88, 208 Ala. 
266 . 

CaL— Knnz v. Anglo & London Paris 
Nat. Bank of San Franclsco, 5 P.2d 
417, 214 Cal. 341. 

—Long V. Angel, 198 So. 839. 

111. ^Lockwood & Strlckland Co. v. 

City of Chlcago, 214 Ill.App. 26. 
lowa.—^Myers v. Wendel, 200 N.W. 
481, 198 lowa 859. 
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show the relations of the parties to the subject mat- 
ter and to each other, where, on the face of the 
contract or other writing’, its terms are obscure and 
the evidence tends to dispel the obscurity.23 

RuUs of associaiion, Where the constitution and 
by-laws of an association prescribe the mode of per- 
forming contracts of a certain kind between mem- 
bers of the association, they become a part of a 
contract between such members, and are admissible 
in evidence in an action on such a contract to aid in 


its construction.2^ Likewise, where an ambiguous 
trade rule was referred to in the contract and be- 
came a part of it, parol evidence may be introduced 
to elucidate it.^® 

Surrounding circumstances. Parol evidence is 
admissible to show the situation of the parties and 
the circumstances under which a written instrument 
was executed, for the purpose of ascertaining the 
intentions of the parties and properly construing -the 
writing.28 In other words, the court may, by re- 


La.—Whlttingrton v. Heirs of Pegrues, 
115 So. 441, 165 La. 151—Succes- 
slon of GrilBn, App., 165 So. 745. 

—^Davls V. Chas. P, Luehrmann 
Hardwood Lumber Co., 246 S.W. 
66, 212 Mo.App. 693. 

Mont.—Crawford v. Pierse, 185 P. 
315, 56 Mont. 371. 

Okl.— Li. B. Price Mercantlle Co. v. 

Jones, 73 P.2d 1160, 181 Okl. 359. 
Or.—^Port Inv. Co. v. Oregon Mut. 
Flre Ins. Co., 94 P.2d 734, 163 Or. 
1, 124 A.L..R. 1342.* 

Tex,—Tarkenton v. Marshall, Civ. 

App., 91 S.W.2d 473. 

22 C.J. p 1185 note 89. 

Bilis notes 

(1) Where a negotlable Instrument 
clearly States the purpose for which 
it was given, it has been held that 
it cannot be varled by parol evidence 
to show that it was recelved for an- 
other purpose.—Diamant v. Chestnut, 
169 N.W. 927, 204 Mich. 237. 

(2) Of course, as to a purchaser 
in good falth for value before ma- 
turity, parol evidence that an un- 
restricted indorsement was made for 
piirposes of collection only is inad- 
missible.—Sands v. Parker, 284 S.W. 
902, 153 Tenn. 664. 

aa XJ.S.—Tubize Chattilon Corpora¬ 
tion V. White Transp. Co., D.C.Md., 
6 F.Supp. 15. 

Ala.—^American Mut. Llabllity Ins. 
Co. of Boston V. Tuscaloosa Ve- 
neer Co., 186 So. 133, 237 Ala. 187 
—Obermark v. Clark, 114 So. 135, 
216 Ala. 564, 55 A.L.R. 1153. 

Cal.—Du Val Moore & Co. v, Ward, 
87 P.2d 732, 31 Cal.App.2d 205. 
Mass.—Martin v. Jablonski, 149 N. 

B. 156, 253 Mass. 451. 

Mich.—In re Landwehr’s Estate, 282 
N.W. 873, 286 Mich. 698. 

Minn.—Berkner v. Ekman, 190 N.W. 

259, 153 Minn. 277. 

22 C.J. p 1185 note 90. 

Conlldential relatlon 
‘Tarol evidence is not inadmisslble 
on the part of a party to a written 
instrument, the interpretation or 
construction of which is under con- 
sideration, when it shows that the 
relations of the parties thereto were 
especially confldential; that the 
plaintlfC had great conildence in the 
defendant, and relied upon his ad- 
vice, and was likely to be gulded 


thereby.**—Handrub v. GriflQn, 275 P.' 
196, 127 Kan. 732. 

34. N.Y.—^Peabody v. Speyers, 56 N. 
Y. 230. 

as. XJ.S.—^Walker Grain Co. v. Blair 
Elevator Co., Tex., 254 P. 422, 166 
C.C.A. 54. 

aa U.S.—Lincoln Nat. Life Ins. Co. 
V. Horwlch, C.C.A.I11., 115 P.2d 892 
—^Economy Puse & Manufacturing 
Co. V. Haymond Concrete Pile Co., 
C.C.A.I11., 111 P.2d 875—New York 
Alaska Gold Dredging Co. v. Wal- 
brldge, C.C.A.AIaska, 76 F.2d 655, 
662, citing Corpus Jnxls —Pidelity 
& Deposit Co. of Maryland v. 
Walker, C.C.ATex., 75 P.2d 115— 
JSUnB. Life Ins. Co. v. Phillips, C. 
C.A.Okl., 69 P.2d 901—Operators' 
011 Co. V. Barbre, C.C.AOkl., 65 P. 
2d 857—Sampliner v. Maryland 
Casualty Co., O.C.A.Ohio, 63 F.2d 
332—Commlssioner of Intemal 
Revenue v. R. J. Darnell, Inc., C. 
C.A., 60 P.2d 82—^^tna Casualty & 
Surety Co. v. National Bank of Ta- 
coma, C.CA-Wash., 59 P.2d 493, 
495, citing Corpus Juris —Queens- 
boro Nat. Bank of City of New 
York V. Kelly, C.C.A.N.Y., 48 F.2d 
574, 87 AL.R. 1172, certiorari de- 
nied Kelly v. Queensboro Nat. 
Bank of City of New York, 52 S. 
Ct, 9, 284 U.S. 620, 76 L.Bd. 529— 
GUI V. Benjamin Pranklin Realty 
& Holding Co., C.C.A.Pa., 43 F.2d 
337, certiorari denled 51 S.C1. 106, 
282 U.S. 892, 75 L.Bd, 786—New- 
port News Shipbuilding & Dry 
Dock Co. V. U. S., C.C.A.Va., 34 P. 
2d 100, afllrming in part and re- 
versing in part, D.C., U. S. v. New- 
port News Shipbuilding & I?ry 
Dock Co., 21 P.2d 112, and certio¬ 
rari denled 50 S.Ct. 69, 280 U.S. 
599, 74 L.Bd. 645—^Walter v. Row-| 
lands, C.C.A.Cal., 28 P.2d 687—Mo- 
doc County Bank v. Rlngling, C.C. 
A.Cal., 7 P.2d 535—Tennessee Min. 
& Mfg. Co. V. New River Lumber 
Co., C.C.A.Tenn., 5 F.2d 559—^Neal 

V. Akers, C.C.A.N.C., 286 P. 903— 

W. R. Grace & Co. v. Prank Wa- 
terhouse & Co., C.C.A.Wash., 264 
P. 422—Bingen v. First Trust Co. 
of St. Paul, D.C.Mlnn., 23 P.Supp. 
958, reversed on other grounds, C. 
C.A., 103 P.2d 260—Irving Trust 
Co. V. Deutsch, D.C.N.Y., 2 P.Supp. 
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971, modifled on other grounds, C. 
C.A., 73 P.2d 121, certiorari denled 
Biddle v. Irving Trust Co., 65 S.Ct. 
406, 294 U.S. 708, 79 L.Bd. 1243, 
rehearing denled 55 S.Ct. 514, 294 

U. S. 733, Td L.Bd. 1262, certiorari 
denied Deutsch v. Irving Trust Co., 
66 S.Ct 406, 294 U.S. 708, 79 L.Bd. 
1243, Hammond v. Irving Trust 
Co., 65 S.Ct 405, 294 U.S. 708, 79 
L.Bd. 1243, Irving Trust Co. v. 
Mendes, 66 S.Ct 406, 294 U.S. 708, 
79 L.Ed. 1243 and Bell v. Irving 
Trust Co., 66 S.Ct 406, 294 U.S. 
709, 79 L.Ed. 1243. 

Ala—^American Mut. Llabllity Ins. 
Co. of Boston V. Tuscaloosa Ve- 
neer Co., 186 So. 133, 237 Ala 187 
—^Milner Land Co. v. Houston, 142 
So. 410, 225 Ala 223—Scheuer v. 
Britt 115 So. 237, 217 Ala 196— 
Obermark v. Clark, 114 So. 136, 
216 Ala 664, 66 A.L.R. 1153—Smith 

V. Harbaugh, 112 So. 914, 216 Ala 
202—^Ben Cheeseman Realty Co. v. 
Thompson, 112 So. 151, 216 Ala 9 
—Meadow River Lumber Co. v. 
Black, 153 So 290, 26 Ala.App. 28, 
certiorari denied 153 So. 293, 228 
Ala 279. 

Ariz.—^Kirchoff v. Cummard, 226 P. 
1092, 26 Ariz. 512. 

Ark.—Maxwell v. Pelker, 230 S.W. 
266, 148 Ark. 393—New York Life 
Ins. Co. V. Allen, 220 S.W. 803, 143 
Ark 143—Brown & Hackney v. 
Daubs, 213 S.W. 4, 139 Ark. 53. 
Cal.—Wachs v. Wachs, 79 P.2d 1086, 
11 Cal.2d 322—Crlstina v. Matten- 
berger, 800 P. 450, 212 Cal. 670— 
Osborn v. Hoyt, 184 P. 864, 181 
Cal. 336—First Bond & Mortgage 
Co. of Glendale v. Malouf, 98 P. 
2d 824, 37 Cal.App.2d 74—Du Val 
Moore & Co. v. Ward, 87 P.2d 732, 
31 Cal.App.2d 206—^Weaver v. 
Grunbaum, 87 P.2d 406, 31 CaLApp. 
2d 42—^Pacific Indemnity Co. v. 
Californla Electric Works, 84 P.2d 
813, 29 Cal.App.2d 260, followed in 
Jacques v. Standard Oil Co. of Cal¬ 
ifornla, 84 P.2d 822, 29 Cal.App.2d 
746—^Pernald v. Lawsten, 79 P.2d 
742, 26 Cal.App.2d 662—^Ross v. Pa¬ 
cific Montg. Guaranty Co., 61 P.2d 
368, 16 Cal.App.2d 672—^Baton v. 
Thieme, 59 P.2d 638, 16 Cal.App.2d 
468—Californla Jewelry Co. v. 
Provident Loajti Ass'n, 46 P.2d 271, 
6 CaLApp.2d 606—Coats v. Gener- 
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ceiving evidence of the circumstances under which 1 the writing was 


al Motors Corporation, 39 P.2d 338, 
8 Cal.App.2d 340—Raisch v. Mon- 
terey County. 35 P.2d 687, 140 Cal. 
App. 627—Ezmirlian v. Otto, 34 P. 
2d 774, 139 Cal.App. 486—Bayles v. 
Browningr» 24 P.2d 646, 133 Cal. 
App. 618—Xelson v. Nelson, 20 P. 
2d 995, 131 CaI.App. 126—Rlsley 
V. Clark, 8 P.2d 872. 121 Cal.App. 
86—^Kierulflf & Ravenscroft v. Kop- 
Inff, 271 P. 353, 94 Cal-App. 473— 
Gllde V. Schuster, 257 P. 121, 83 
Cal.App. 537—^White v. Ardzroonl, i 
235 P. 461, 71 CaLApp. 393—Henika 
V. Lange, 203 P. 798, 55 Cal.App. 
336—Brady v. Powler, 188 P. 319, 
45 CaLApp. 588—^Brett v. Vanomar 
Producers, 187 P. 758, 45 Cal.App. 
286—^R. N. Nason & Co. v. Ken- 
nedy, 180 P. 349, 40 CaLApp. 159. 

Colo.—Zion Baptlst diurch v. He- 
bert. 28 P.2d 799, 94 Colo. 69— 
George Tritch Hardware Co. v. 
Donovan, 221 P. 881, 74 Colo. 350— 
Schmelzer v. Condit, 195 P- 323, 
69 Colo. 405. 

Fla.—^Marion Mortg. Co. v. Howard, 
181 So. 629, 100 Fla. 1418—Schmltt 
V. Bethea, 82 So. 817, 78 Fla. 304. 

Ga.—Tolbert v. Short, 104 S.B. 245, 
160 Ga. 418—Wells v. First Nat. 
Exhibltors* Circuit, 99 S.E. 616, 
149 Ga. 200—^Niagara Sprayer & 
Chemical Co. v. Cotton States Fer- 
tillzer Co., 173 S.E. 460, 48 Ga-App. 
779—^National Manufacture & 
Stores Corporation v. Dekle, 173 
S.E. 408, 48 Ga.App. 515. 

IlL—^Liewis V. Braun, 191 N.E. 66, 
366 III. 467—Linn v. Clark, 128 N. 
B. 824, 296 111. 22—Reilly Tar & 
Chemical Corporation v. Lewls, 23 
N.B.2d 243, 301 Ill.App, 459—Ous- 
ka V. Pearson, 9 N.E.2d 69, 291 111. 
App. 6. 

Ind.—Jackson HUI Coal & Coke Co. 
V. Merchants* Heat & Light Co., 
140 N.E1 632, 193 Ind. 422—Smith 
V. Ostermeyer Realty Co., 197 N. 
E. 743, 102 Ind. 164—Oberlng v. 
Swain-Roach Lumber Co„ 156 N. 
B. 712, 86 Ind.App. 632—City of 
Hammond v. Standard Oil Co., 138 
N.B. 769, 79 Ind.App. 366. 

lowa.—Mealey v. ICanealy, 286 N.W. 
600, 226 lowa 1266, 131 A.L..R. 945 
—^Dunn V. Dunn, 268 N.W. 696, 219 
Ipwa 849—^Dolan v. Danbury State 
Bank, 223 N.W. 400, 207 lowa 697 
—Tucker v. Leise, 206 N.W. 268, 
201 lowa 48—^Alex Mofflt & Sons 
V. Price Bros., 193 N.W. 666, 196 
lowa 1216—^Edwards v. Wagner, 
183 N.W. 460. 191 lowa 822—Hawn 
V. Malone, 176 N.W. 393, 188 lowa 
439. 

Ky. —^Ltinn v. Milliken, 132 S.W.2d 62, 
279 Ky. 771—^Davenport v. Nation¬ 
al Fluorspar Co., '103 S.W.2d 84, 
267 Ky. 713—^Myers Bros. v. Ha- 
ger, 98 S.W.2d 86, 266 Ky. 3—^Idn- 
ooln Nat. Life Ins. Co. v. Means 
95 S.W.2d 264, 264 Ky. 566, cer¬ 


tiorari denied 57 S.Ct. 42, 299 U.S. 
578, 81 L.Bd. 426—Blair v. Mam- 
moth Cave Nat. Park Ass'n, 90 S. 
W.2d 10, 262 Ky. 212—Holliday v. 
Sphar, 89 S.W.2d 327, 262 Ky. 45 
—^Barrowman v. Charles, 28 S.W. 
2d 780, 234 Ky. 508—Standard Elk- 
horn Coal Co. v. Bolen, 236 S.W. 
241, 193 Ky. 342. 

lA.—Jenkins v. Pine Grove Land Co., 
131 So. 660, 171 La. 630—Mixon 
V. St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn., 84 So. 790, 147 
La. 302—Consolidated Cos. v. An- 
gelloz, App., 166 So. 910, reinstated 
170 So. 656-—Central Savings Bank 
& Trust Co. V. Hamilton, App., 161 
So. 658. 

Me.—Goodwin v. Cabot Amusement 
Co.. 149 A. 674. 129 Me. 36. 

Md.—^American Weekly v. Patterson, 
16 A.2d 912—Kriel v. Cullison, 169 
A. 203, 166 Md. 402. 

Mass.—Clark v. State St. Trust Co., 
169 N.E. 897, 270 Mass. 140—Al¬ 
biani V. United Artists Corporation, 
169 N.E. 435, 269 Masa 544—Moss 

V. Old Colony Trust Co., 140 N.E. 
803, 246 Mass. 139—Linton v. Noo- 
nan, 130 N.E. 170, 238 Mass. 31— 
New York Cent R. Co. v. Stone- 
man, 123 N.E. 679, 233 Mass. 268. 

Mich.—^In re Landwehr^s Bstate, 282 
N.W. 873, 286 Mich. 698—Michigan 
Crown Fender Co. v. Welch, 178 N. 

W. 684, 211 Mich. 148, 13 A.L.R. 
896. 

Minn.—^Donlin v. -Wamsley, 223 N.W. 
98, 176 Minn. 234. 

Miss.—^Bradley v. Howell, 134 So. 
843, 161 Miss. 346, modifying 133 
So. 660, 161 Misa 346. 

Mo,—^Baptlste Tent & Awning Co. v. 
Uhri, App., 129 S.W.2d 9—^Proctor 
V. Home Trust Co., 284 S.W. 166, 
221 MoJ^pp. 577. 

Mont.—^Butler Bros. Development Co. 
V. Butler, 108 P.2d 1041, 111 Mont 
329—^Brown v. Homestake Bxplora- 
tion Corporation. 39 P.2d 168, 98 
Mont. 306—^Beme v. Stevens, 216 
P. 803, 67 Mont. 264—^Duckett v. 
Biggs, 188 P. 938, 67 Mont 443. 
N.J.—Schradin v. Harry W. Bealer 
Co., 176 A. 321, 117 N.J.Bq. 443, 
afflrming 168 A. 864, 114 N.J.Bq. 
459. 

N.T.—Smathers v. Standard Oil Co. 
of New York, 191 N.Y.S. 843, 199 
App.Div. 368, affirmed 135 N.E. 942, i 
238 N.Y. 617—Levy v, Forster, 231 
N.Y.S. 238, 224 App.Div. 463—Say- 
er V. Sunderland, 220 N.Y.S. 409, 
219 App.Div. 616—^Mlssir v. Amer¬ 
ican Oriental Ice Mfg. Co., 196 N. 
Y.S. 191, 201 App.Div. 756—Church- 
ill Bvangellstic Ass'n v. Colum- 
bla Broadcasting System, 255 N.Y. 
S. 134, 142 Misc. 210, affirmed 260 
N.Y.S. 461, 236 App.Div. 624—^Bell- 
clair V. Wlrth & Hamid, 236 N.Y.S. 
306, 184 Misc. 801—^In re Sterling*8 
WiU, 27 N.Y,S.2d 36. 
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made, place itself in the situation 

N.C.—^Bailey v. Has«ell, 115 S.E. 166, 
184 N.C. 460. 

Ohio.—In re Fulk*s Estate, 24 N.B.2d 
1020, 136 Ohio St. 233—Rorick v. 
Gilbert' 186 N.E. 766, 46 Ohio App. 
96, afflrming Gilbert v. Rorick, 186 
N.E. 90. 126 Ohio St 636—Norfolk 
& Chesapeake Coal Co. v. John, 18 
Ohio App. 612. 

Okl.—^Brogden v. Perryman, 66 P. 
2d 398, 176 Okl. 606—Moore v. 
Henry H. Cross Co., 276 P. 1061, 
135 Okl. 236—U. S. Fidelity & 
Guaranty Co. v. Town of Coman- 
che, 246 P. 238, 114 Okl. 237—Dan- 
iel V. Pappas, 220 P. 365, 93 Okl. 
166—^Klngflsher Mill & Elevator Co. 

V. Westbrook, 192 P. 209. 79 OkL 
188. 

Or.—^Norton v. Norton, 209 P. 1048, 
106 Or. 661—Allen v. Hendrlck, 206 
P. 733, 104 Or. 202. 

Pa—^Dorrlngton v. Manning, 4 A.2d 
886, 135 PaSuper. 194. 

S.C.—Bullard v. Cox, 101 S.E. 111, 
112 S C. 392. 

S.D.—Taylor v. Nissen, 236 N.W. 703, 
68 S.D. 299. 

Tenn.—^Frierson v. International Agrr. 
Cprporation, App., 148 S.W.2d 27— 
Weatherly v. American Agr. Chem¬ 
ical Co., 66 S.W.2d ‘692, 16 Tenn. 
App. 613—^Williams v. Buntin, 4 
Tenn.App. 340. • 

Tex.—Guardian Trust Co. v. Bauerei- 
sen, 121 S.W.2d 579, 132 Tex. 396, 
reversing, Civ.App., 99 S.W.2d 367 
—Gray v. Merritt Com.App., 276 
S.W. 187, reversing Merritt v. 
Gray, Civ.App., 262 S.W. 639—^Mur- 
phy V. Dilworth, Civ.App., 129 S. 

W. 2d 418, error granted—Remlng- 
ton Rand v. Sugarland Industries, 
Civ.App., 122 S.W.2d 729, error 
grranted—^Newton v. McCarrick, 
Civ.App., 76 S.W.2d 472, error dis- 
missed—J ames-Dickinson, Farm 
Mortg. Co. V. Galbraith, Civ.App., 
19 S.W.2d 171, error dlsmissed— 
Giles V. Corbett Civ.App., 293 S.W. 
180—^Pyron v. Brownfleld, Civ.App., 
269 S.W. 202—San Antonio Ma- 
chine & ‘Supply Co. v. Allen, Clv. 
App., 268 S.W. 532—^Masterson v. 
Amarillo Oil Co., Civ.App., 253 S. 
W. 908—Bourland v. Huffhlnes, 
Civ.App., 244 S.W. 847—Baleja v. 
Henderson, Civ.App., 241 S.W. 1080 
—^Pyron v. Brownfleld. Civ.App., 
238 S.W. 725—^New England Equi- 
table Ins. Co. v. Mechanics’-Amer¬ 
ican Nat. Bank of St. Louis, Civ. 
App., 213 S.W. 686, reversed on 
other grounds Mechanics' & Amer¬ 
ican Nat Bank of St Louis v. New 
England Equitable Ins. Co., Com. 
App., 234 S.W. 1087. . 

Utah.—Brnst v. Allen, 184 P. 827, 65 
Utah 272. 

Vt—^Walsh V. Farrington, 166 A. 914, 
106 Yt 269. 

VA—State ’ Farm Mut. Automobile 
• Ins. Co. V. Justis, 190 S.H 163, 168 
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of the parties who made it, and to that extent look 
in on their minds and so judge of the meaning of 
the words, and of the correct application of the 
language to the thing described, from the point of 
view of the parties who wrote or executed the 
instrument.27 Such evidence is received, not for 
the purpose of importing into the writing an inten- 
tion not expressed therein, but simply with the view 


of elucidating the meaning of the words employed; 
and in its admission the line which separates evi¬ 
dence which aids the interpretation of what is in 
the instrument from direct evidence of intention in- 
dependent of the instrument must be kept steadily 
in view, the duty of the court being to declare the 
meaning of what is written in the instrument and 
not of what was intended to be written.^ * Accord- 


Va. 158—^Protestant Episcopal 
Hlgrh School in Virginia v. Parrish, 
190 S.B. 146, 168 Va. 103—^Turner 
& Happersett v. Hali & Connor, 104 
S.K 861, 128 Va. 247. 

Wash.—Rassell v. Mutual Lumber 
Co., 246 P. 680, 139 Wash. 229— 
Piciering v. Roeder, 177 P. 321, 
104 Wash. 639. 

W.Va.—Stewart v. Blaokwood Elec¬ 
tric Steel Corporation, 130 S.E. 447, 
100 W.Va. 331—Smyth v. Brick 
Row Realty Co„ 124 S.E. 499, 97 
W.Va. 40. 

Wis.—Hampton Plains Realty Co. v. 
Cohen, 252 N.W. 672, 214 Wxs. 128 
—Wheelwrlght v. Pure Milk Ass’n, 
240 N.W. 769, 208 Wis. 40, mo- 
tlon denied 242 N.W. 486, 208 Wis. 
40—^Williams v. Jones, 186 N.W. 
231, 175 Wis. 380—Hodges v. Nal- 
ty, 89 N.W. 536. 113 Wis. 667. 
Wyo.—Holly Sugar Corporation v. 
Fritzler, 296 P. 206, 218, clting 
Corpus Juris. 

22 C.J. p 1186 note 95, p 1181 note 
69, p 1128 note 67—26 C.J. p 77 
note 68. 

Agreement and deed 
Where the parties enter into an 
agreement and a deed of conveyance 
which appear to be contradictory, 
testimony is admisslble for the pur¬ 
pose of explainlng how the two in- 
slniments came to be made.—Mollino 
V. Ogden & Clarkson Corporation, 
164 N.E. 307, 243 N.Y. 460, 49 A.L. 
R. 618, aflftrming in part and revers- 
ing in part 214 N.T.S. 886, 216 App. 
Dlv. 738, appeal granted and reargu- 
ment denied 215 N.Y.S. 887, 216 App. 
Div. 807. 

“Ambiguity” 

If, in reading contract in light of 
surrounding circumstances, Intention 
is reasonably ciear, there is no “am- 
biguity."—Arkansas Amusement Cor¬ 
poration V. Kempner, C.C.A.Ark., 57 
F.2d 4-66. 

fiusiness methods 

Parol evidence is admisslble in ap- 
propriate Instances to explain busi- 
ness methods of parties in light of 
which contract is to be interpreted. 
—Martin v. JTablonskl, 149 N.B. 166, 
263 Mass. 451. 

Guaranty 

Rule that where a written guar¬ 
anty contract is ambiguous, evidence 
is admisslble to clarify circumstanc¬ 
es under which guaranty was execut¬ 
ed to arrive at true Intention of par- 

32 C. J.S.-58 


ties is applicable In action against e 
surety,—Chase Nat. Bank of City of 
New York v. Carver, 2 NtT.S.2d 329, 
166 Mlsc. 708. 

Znsurauca poUoles 

(1) In case of ambigulty, evidence 
of the circumstances under which 
an insurance policy was issued is 
admisslble.—Mlxon v. St. Paul Elre 
& Marine Ins. Co. of St. Paul, Mlnn., 
81 So. 790, 147 La. 302. 

(2) This may include lnsured’s 
testimony as to the kind of a pol¬ 
icy for which he applied.—Mixon v. 
St. Paul Fire & Marine Ins. Co. of 
St Paul, Minn., supra. 

Fateut amblguities 

Bule permitting parol evidence to 
Show circumstances under which 
written agreement was made for 
purpose of facilitating construction 
ap piles only to patent amblguities. 
—Barnhart Aircraft v. Preston, 297 
P. 20, 212 Cal. 19. 

Besolutlon of oorporatlou 

Parol evidence is admisslble to 
Show circumstances under » which 
resolution of Corporation was passed, 
where mlnutes are incomplete and 
fragmentary, or language is ambig¬ 
uous and Indeflmte.—Respess v. Rex 
Spinnlng Co., 133 S.B, 391, 191 N.C. 
809. 

Ffcatutes 

(1) Some statutojpy provisions 
have been declared to be statutory 
reSnactments of the text rule.—Holl- 
man v. Hollman, 264 P. 289, 88 Cal. 
App. 748. 

(2) Under such statutes, in con- 
struing a writing, the language 
therein must be considered before 
reaortlng to extrlnsic evidence.— 
Marlin v. Robinson, 11 P.2d 70, 123 
Cal.App. 373. 

<3) A statute providlng that when 
an agreement has been reduced to 
writing it is presumed to contain ali 
the terms, and evidence varying or 
contradicting the writing is not ad¬ 
misslble except in cases of mlstake 
or imperfection, or where the valid- 
ity of the agreement is in dispute, 
does not, In proper cases, exclude 
evidence of the circumstances under 
which an agreement was made, or 
to which it relates.—State v. Broad- 
water Elevator Co., 201 P. 687, 61 
Mont. 216. 

Time I 

Parol and other proof eus to sur-1 
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roundlng facts and circumstances 
must relate to the time of the ex- 
ecution of the conveyance.—Relchert 

V. Jerome H. Shelp, Inc., 91 So. 6*18» 
206 Ala. 648. 

To resolve amblguities 
Parol evidence showing circum¬ 
stances surrounding issuance of bond 
and understanding of parties respect- 
ing purpose was admisslble not only 
to ascertaln intention, but to resolve 
amblguities.—^^tna Casualty & Sure¬ 
ty Co. V. National Bank of Tacoma, 
C.C.A.Wash., 69 P.2d 493. 

27, Cal.—Palma v. Leslle, 45 P.2d 
391, 6 Cal.App.2d 702. 

Ky.—Holllday v. Sphar, 89 S.W.2d 
327, 262 Ky. 45. 

N.M.—Franclscan Hotel Co. v. Al- 
buquerque Hotel Co., 24 P.2d 718, 
37 N.M. 466. 

Or.—Salem Klng's Products Co. v. 

Ramp, 196 P. 401, 100 Or. 829. 
Tenn.—Robertson v. Ramsey, 66 S. 

W.2d 1022, 17 Tenn.App. 248. 

Va-—Coal River Collieries v. Eureka 
Coal & Wood Co., 132 S.B. 337, 144 
Va. 263, 46 A.L.R. 486—Wllliams- 
burg Power Co. v. City of Wil- 
liamsburg, 124 SE. 215, 189 Va. 
787—Matthews v. La Prade, 107 S. 
B. 796, 130 Va. 408. 

Wash.—Grlffln v. Lear, 212 P. 271, 
123 Wash. 191—Mikusch v. Bee- 
man, 188 P. 780. 111 Wash. 668. 

W. Va.—^Watson v. Buckhannon River 
Coal Co., 120 S.E. 390, 95 W.Va. 
164. 

Wyo.—Rouan v. Casper Brick & Tile 
Co.. 211 P. 1102, 29 Wyo. 154. 

22 C.J. p 1189 note 96. 

28. 111.—Rockford Trust Co. v. 

Moon, 18 N.B.2d 447, 370 111. 260 
—Higinbotham v. Blalr, 139 N.B. 
909, 308 111. 568. 

lowa.—Young v. Bierschenk, 201 N. 

W. 691, 199 lowa 309. 

N.J.—Com Exchange Nat. Bank & 
Trust Co. of Philadelphia v. Tau- 
bel, 176 A. 56, 113 N.J.Law 606. 
Wash.—Shannon v. Prall, 196 P. 636, 
116 Wash. 106. 

22 C.J. p 1189 note 97. 

Different contract 

(1) ‘While it is the general rule 
that, in construlng a contract, it is 
proper for the court to take into con- 
sideration the surrounding circum¬ 
stances, this does not give to elther 
party the rlght to establish by oral 
evidence a different contract from 
that expressed in the written agree¬ 
ment.—Sterling-Midland Coal Co. v. 
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ingly, where the instniment is ciear and unambign- 
ous on its face, and no intimation is given of a dis- 
closure of a latent ambiguity, no evidence is admis- 
sible to give to it a construction other than that 
which is plainly expressed. It must be interpreted 
according to its terms, and it will be enforced with- 
out resorting to proof of the surrounding circum- 
stances.29 


Understanding of parties. Parol or extrinsic ev¬ 
idence of the understanding of the parties with re- 
spect to the construction of a written instniment is 
usually held admissible to explain that which would 
otherwise be ambiguous.^® On the other hand, 
where the writing is ciear and unambiguous, parol 
evidence of the understanding of the parties with 
respect to it is inadmissible,^! and it has been con- 


Great Xjakes Ooal & Coke Co., 165 2T. 

5 793, 334 111. 281—^Armstrongr Paint 

6 Varnish Works v. Continental Can 
Co., 133 N.E. 711, 301 111. 102. re- 
versin^r 220 Ill.App. 90. 

(2) Evidence of surrounding cir- 
cumstances, while admissible for 
purposes of interpretation, cannot be 
given the effect of adding a new 
term to a written agreement.—^Cali- 
fomia Jewelry Co. v. Provident Loan 
Ass*n, 45 P.2d 271, 6 Cal.App.2d 606. 

29. CaL—^Fraters Glass & Paint Co. 
V. Southwestem Const. Co., 254 P. 
1097, 200 Cal. 688—Courtwright v. 
Dimmlck, 70 P.2d 269. 22 Cal.App. 
2d 68—Briggs v. Marcus-Lesoine, 
Inc., 39 P.2d 442, 3 Cal.App.2d 207 
—Smith V. Fall River Joint Union 
High School Bist., 5 P.2d 930, 118 
CJal.App. 673—White v. Ardzrooni, 
235 P. 461, 462, 71 Cal.App. 393, 
quoting COrpiu Jiulfl—Califomia 
Pear Growers* Ass*n v. Herspring, 
213 P. 518, 60 Cal.App. 603. 
lowa—Kimball Bros. Co. v. Pala¬ 
tine Ins. Co., Lilralted, of London, 
England, 195 N.W. 987, 197 lowa 
598. 

Ky.—^Falls City Machinery & Wreck- 
ing Co. V. Walter, 6 S,W.2d 1053, 
224 Ky. 726. 

Md.—White v. Northup, 132 A. 258, 
150 Md. 18. 

Mass.—New York Cent. R. Co. v. 


249, 153 Misc. 358, aflirmed 275 N. 
T.S. 219, 242 App.Div. 761. 

Ohio.—Rortck V. Gilbert, 186 N.E. 
756, 45 Ohio App. 96, afflrmed Gil¬ 
bert V. Rorick, 186 N.E. 90, 125 
Ohio St. 636. 

Pa- —City of Philadelphia v. National 
Sarety Co., 173 A. 181, 316 Pa 366. 
Tena.—Weatherly v. American Agr. 
Chemical Co., 65 S.W.2d 692, 16 
Tenn.App. 613. 

Tex.—^Lewis v. East Texas Finance 
Co.. 146 S.W.2d 977, l36 Tex. 149, 
reversing, Civ.App., 123 S.W.2d 803 
—^Remington Rand v. Sugarland 
Industries. Com.App., 153 S.W.2d 
477. reversing, Civ.App., 122 S.W. 
2d 729. 

22 C.J. p 1189 note 98. 

However. it has been said that the 
rule that all the surrounding cir- 
cumstances can be considered in ex- 
amlning the meaning of a writing 
applies as well to an unambiguous 
writing as to an ambiguous ona—- 
Jewett Refrigerator Co. v. Lawless, 
198 N.T.S. 617, 120 Misc. 448. 

Vttle jasiiraiLoe 

An offer by plaintlff, in an actlon 
on a policy of tltle Insurance to show 
the clrcumstances under which the 
tltle policy was issued, to show the 
intentlon of the parties was proper- 
ly overruled.—Banes v. New Jersey 
Title Guarantee & Trust Co., N.J., 
142 F. 957, 74 C.C.A. 127. 


Fla—^Whitfleld v. Webb, 131 So. 786, 
789. 100 Fla 1619, citing OoxpuB 
Jnxls. 

Kan.—^Kinsley Milling Co. v. Walt, 
213 P. 160, 112 Kan. 809. 

Md.—Liurla Bros. & Co. v. Klaff, 115 
A. 849, 139 Md. 586. 

Mass.—^Liinton v. Noonan, 180 N.E. 
170, 238 Mass. 31. 

Mo.—^Haseltlne v. Farmers' Mut. Fire 
Ins. Co. of Billings, Chrlstlan 
County, 263 S.W. 810, afflrmlng, 
App., 240 S.W. 816—Frank v. My- 
ers, 109 S.W.2d 54, 232 Mo.App. 
681. 

Mont.—Brown v. Homeatake Ex- 
ploration Corporation, 39 P.2d 168, 

I 98 Mont. 305. 

Neb.—Helfrlch v. Baxter, 267 N.W, 
922, 131 Neb. 285—Machurek v. 

Ohio Nat. Life Ins. Co., 249 N.W. 
81, 125 Neb. 36. 

N.J.—Newark Sav. Inst. v. Jones* 
ExYs, 87 N.J.Eq. 449, afflrmed 38 
N.J.Eq. 299. 

N.Y.—Hausman v. Buchman, 179 N. 
Y.S. 26, 189 App.Div. 697. 

Pa—Shuman v. Maln, Beaver & 
Black Creek Mut. Fire Ins. Co., 
108 A. 266, 266 Pa. 38. 

S.C.—Burch V. South Carolina Cot- 
ton Growers* Co-op. Ass’n, 187 S 
B. 422, 181 S.C. 295—W. S, Gray 
Cotton Mills V. Spartanburg Coun¬ 
ty Mills, 137 S.E. 684, 139 SC 
223. 


Central New England Ry. Co., 162 
N.E, 324, 264 Mass. 138, certiorari 
granted Central New England Ry. 
Co. V. Boston & A. R Co., 49 S.Ct. 
176, 278 U.S. 696, 73 L.Ed. 526, af¬ 
flrmed 49 S.Ct. 368, 279 U.S. 416, 
73 L.Bd. 770. 

Mich.—Juif V. Dlllman, 282 N.W 
892, 287 Mich. 35. 

Mo.—^Whlte V. Kentling, 134 S.W.2d 
39, 345 Mo. 526—Wood v. Utter, 
App.. 77 S.W.2d 832, 837. citing 

Cozpns Juris. 

Mont.—^Purdln v. Westwood Ranch 
& Uve Stock Co., 216 P. 326, 67 
Mont. 553. 

N-T.—^Ayers v. Palatine Ins. Co., 
Limited, of London, Bng., 137 N.E. 
608, 234 N.Y, 834, modifying 191 
N.Y.S. 916, 199 App.Div. 957—Har- 
dlng V. OMalley, 236 N.Y.S. 172, 
226 App.Div. 586—Susquehanna S. 
S. Co. V. A. O. Andersen & Co., 203 
N.Y.S. 668, 208 App.Div. 26, re- 
versed on other grounds 146 N.E. 
381, 239 N.Y. 285—^Beechwood Gun 
Club V. City of Beacon, 276 N.Y.S. 


Evidence of circumstajices leadl: 
to contract is inadmissible in acti 
thereon between parties, where co 
tract is not questioned.—Northea 
Lumber Co. v. Harris, 296 S W 4S 
220 Ky. 454. 

30. U.S.—Standard Brands v. Eas 
em S. s. Lines, C.C.A.N.Y., 97 
2d 918—American Surety Co. 
New York v. Egan, C.C.AMich., 
P.2d 223—^^tna Casualty & Sur 
ty Co. V. National Bank of T 
coma, C.C.A.Wash., 69 P.2d 49 
496, citing Coxpiui Juxis^-W. ] 
Grace & Co. v. Toyo Klsen Ka!bu 
hlki Kalsha, C.aA.Cal., 12 p.l 
619, affirming, D.C., 7 F.2d 889, ce 
tiorari denied 47 S.Ct 109, 273 ui 
717, 71 L.Ed. 856. 

Ark.—^Street v. Shull, 68 S.W.2d 93 
187 Ark. 180, 

Cal. Klrkpatrlck v. Pye, 210 P 43 ; 
69 Cal.App. 125. 

Conn.—W. G. Maltby, Inc., v. Asse 
ciated Realty Co., 168 A. 548, 11 
Conn. 283. 


- .. ...waipu, J.X X oun.App. OIB. 

Tex,—International Fllter Co. v. Con- 
roe Gln, Ice & Ll^ht Co., Civ.App, 
269 S.W. 210, reversed on other 
ground^ Com.App., 277 S.W. 631. 
Wis.—Firestone Tire & Rubber Co! 
V. Werner, 236 N.W. 118, 204 Wis 
306. 

22 C.J. p 1190 note 99. 

tetter written by one of the par¬ 
ties to the contract, showlnir that the 
Interpretation placed on an amble- 
uous clause by the other party was 
tte correct one, was admissible.— 
Mlller Cattle Co. v. Francis, 281 P. 
211, 35 Anz. 636. 


31. U.S.—^Baine v. Yokom, C.C.A.I11., 
117 F.2d 870—Sickelco v. Union 
Pac. R Co., C.C.A.Cal., 111 F.2d 
746—Carden v. U. S., 87 Ct.Cl. 189. 

Ark.—Stoops V. Bank of Brlnkley, 
225 S.W. 6‘93, 146 Ark. 127. 

Ban.—Morgan v. Wheeler, 95 p.2d 
820, 150 Kan. 667. 

Mo.—Frank v. Myers, 109 S.W.2d 64, 
232 Mo.App. 681. 
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sidered that the parties cannot testify as to their 
iinderstanding or interpretation of the contract, 
even though its terms are uncertain and obscure.32 
The understanding which one party to a contract 
has of its meaning is not evidence in his own favor 
and against the other party, to whom such under¬ 
standing was not communicated, where the effect of 
the contract is in controversy;33 nor can under- 
standings which are not even indicated by an)rthing 
in the writing be shown.S4 A fortiori, the plain 
terms of a contract cannot be varied by evidence of 
what one of the parties supposed it to mean.^s Ev¬ 
idence of one party to a contract as to the under¬ 
standing which another party thereto had of the 
meaning of an ambiguous clause has been held to 
be inadniissible.36 

§ 961. -- Latent and Patent Ambignity 

a. In general 

b. Latent ambiguity 

c. Intermediate ambiguity 

d. Patent ambiguity 

a. In General 

Under Lord Bacon^s rule a latent ambiguity may be 


expialned by extrinalc avldence, while a patent ambiguity 
may not. 

It was laid down as the rule by Lord Bacon that 
a latent ambiguity may be explakied by extrinsic 
evidence, but that a patent ambiguity may not;27 
and this has been v.ery generally accepted by the 
courts as correct,^* This general distinction has, 
however, been criticized,*® and it is necessary to 
examine into the statement closely in order to see 
what it really means and how fiar it is a correct 
exposition of the law.40 

b. Latent Ambiguity 

(1) Rule stated 

(2) Limitations of rule 

(3) In what latent ambiguity consists 

(1) Rule Stated 

A latent ambiguity, to explain which paroi or other 
extrinsic evidence it admissible, ariaes where a writing 
on Its face appears ciear and unambiguous, but tfiere Is 
some collateral matter which makes the meaning uncer¬ 
tain. 

A latent ambiguity arises when the writing on its 
face appears ciear and unambiguous, but there is 
some collateral matter which makes the meaning 
uncertain and it is so well established as to be 


Mont.—Schauer v. Mor^ran, 216 P. 
347, 67 Mont. 455. 

KH.—^Pettce V. Omegra Chapter of 
Alpha Gamma Rho, 171 A. 441, 86 
N.H. 419, aflirming 170 A. 1, 86 N. 
H. 419—Stevens v. Mutual Protec- 
tion Fire Ins. Co., 149 A, 498, 84 
N.H. 276, 69 A.L.R. 624. 

Or.—Stanfleld v. Arnwine, 202 P. 
559, 102 Or. 289. 

Tenn.—McQuiddy Prlnting: Co. v, 
Hirslft 134 S.W.2d 197, 23 Tenn. 
App. 434. 

Tex.—^Hunt County v. White, Clv, 
App., 285 S.W. 663—^Norman v. 
Stark Grain & Elevator Co., Civ. 
App., 237 S.W. 963, error rofused. 
Wis.—^Koskey v. Harnischfegrer Cor¬ 
poration, 266 N.W. 683, 221 Wis. 
267—Lindoft v. Vandenberg:, 230 
N.W. 46, 201 Wis. 330. 

Words of deflxLite meaalxigr 
Where parties to written instru- 
ment have used langruagre havingr a 
definite meaning" in the law, their 
understanding is inadmissible to 
Show that language has a different 
meaning.—Merrimack River Sav. 
Bank v. H4ggins, 195 A. 369, 89 N. 
H. 154. 

33. Md.—^Diamond v. Shriver, 80 A. 
217, 114 Md. 643. 

S.C.—-Carolina, Cumberland Gap & 
Chicago R. Co. v. Seigler, 24 S.C. 
124. 

22 C.J. p 1191 note 2. 

Insnrai&ce poUoy 

A policy of insurance Is to be 
construed hy the court. and hence 


in proceeding for declaratory ludg- 
j ment under the policy, evidence of 
the parties’ understanding of the 
meaning of the policy is properly 
excluded.—^American Pidelity Co. v. 
Provencher, 3 A,2d 824, 90 N.H. 16. 
38, N.H.—Pettee v. Omega Chapter 
of Alpha Gamma Rho, 171 A 441, 
86 N.H. 419, afOrming 170 A. 1, 
86 N.H. 419. 

22 C.J. p 1191 note 3. 

What one party thongbt 
Paroi evidence is incompetent to 
Show merely what one of parties to 
contract thought.—Title Ins. Co. of 
Richmond v. Howell, 164 S.E. 387, 
168 Va. 713. 

34. Ark.—^Freed v. Brown, 41 Ark. 
495. 

35. Cal.—Da Rocha v. Corse, 271 P. 
208, 94 CaLApp. 335. 

Ga.—Burns v. Pittsburg Tube Co., 
181 S.B. 601, 61 GauApp. 737. 

Md.—^Woodcock v. Pope, 140 A, 76, 
154 Md. 136. 

Mo.—Campbell v. Snoddy, 249 S.W. 

131, 215 Mo.App. 339. 

Mont—Schauer v. Morgan, 216 P. 
347, 67 Mont 466. 

Pa.—In re Donohoe’s Bstate, 116 A 
878, 271 Pa, 654, 20 A.L.R. 392. 
W.Va.—^Wysong v. Board of Bduca- 
tion of Town Dist, 102 S.E. 733, 
86 W.Va. 67. 

22 C.J. p 1191 note 5. 

Where mles of assooiation of flre 
underwriters are not ambiguous; tes- 
timony of offlcers and members of 
assooiation as to their construction 
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and understanding thereof is not ad¬ 
missible.—Curtin V. Gildea, D.C., 2 
F.2d 865, afiOlrmed, CLC.A, Gildea v. 
Curtin, 3 F.2d 800. 

33. Bvidenoe hMd inadmissible 

Testimony of oflttcer of former cor¬ 
porate owner of leasehold, where no 
question waus. ralsed during its own- 
ership as to meaning of ambiguous 
provision of lease, as to his under¬ 
standing of meaning of such provi¬ 
sion and as to understanding which 
officer of subsequent corporate own¬ 
er had conceming such provision, 
was inadmissible for purpose of ex- 
plaining ambiguity.—Zimbelman v. 
Boone Coal, 268 N.W. 336, 220 lowa 
1310. 

37. U.S.—^^tna Life Ins. Co. v.. 
Phillips, aC.A.Okl., 69 F.2d 901, 
904, citlng Ooxpus JTiizIb. 

22 C.J. p 1161 note 6. 

38. 111.—^Higinbotham v. Blair, 139 
N.E. 909, 910, 308 111. 668, citlng 
Coipos Jnxis. 

22 C.J. p 1191 note 7. 

39. Tex.—^Meyers v. Maverick, Civ. 
App., 28 S.W. 716. 

22 C.J. p 1191 note 8. 

40. N.C.—^North Carolina Deaf, etc,, 
Inst, etc. V. Norwood, 45 N.C. 66. 

22 C.J. p 1191 note 9. 

41. U.S.—^Arkansas Amusemeht 
Corporation v. BZempner, C.O.A 
Ark., 57 P.2d 466. 

Conn.—^Mirando v. Mirando, 132 A. 
910, 104 Conn. 318. 
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bcyond all possible dispute that pard or other cx- 
trinsic evidence is always admissible to explain a 
latent ambig^ity in any written instrument.^^ The 
reason which is usually given for the nile is that 
as the ambignity is raised by eactrinsic evidence the 
same kind of evidence must be admitted to remove 
it.'*^ On the other hand, where there is no latent 
ambignity, there can be no occasion for extrinsic 
evidence.^^ 


(2) Lknitatiotis of Rule 

Whtie paroi evidence may be admitted to explain a 
latent ambigult/, it cannot do more; and the eximnce 
of the latent amblgulty must be shown before such evi¬ 
dence is admissible. 

It is to be observed, however, that whife paroi 
evidence may be admitted in explanation where 
there is a lateftt ambignity, it can do no more than 
explain the doubtful expressions of the instrument 


Fla-—^Whitflcld v, Webb, 131 So. 786, 
100 Fla. 1619. 

Hl.—Board of Mucatlon of City of 
Kockford r. City of Rockford, 24 
N.E.2d 366, 372 111. 442. 

BCich.—Hali Y. Equitable Life Assnr. 
Soc. of U. S.. 296 N.W. 204, 296 
Mich. 404—^Zilwaukee Tp. v. Sagri- 
naw Bay City Ry. Co., 131 N.W. 
37. 213 Mlch. 61. 

N.a—MiUer v. Green. 112 S.B. 417, 
133 3Sr.C 662. 

Tex—^Mnrphy y. Dilworth, 161 S.W. 
2d 1004, 1005, citlngr Coxpns Jniis, 
and reYersing, Clv.App., 129 S.W. 
2d 413. 

W.Va,—Collins v. Treat. 162 S.B. 
205. 206, 108 W.Va. 443, guotlng 
Coipos Jnzls. 

22 CJ. p 1192 note 10. 

HTtrlTisie ambigtiity 

In statute autliorizingr admlssion 
of OYidence to explain an *^extrinsic 
ambigruity** in a written contract, 
the words “extrinsic ambignity'' 
haYe the same meaningr as “latent 
ambisraity,*' which Is an uncertalnty 
whlch do^ not arise by the terms 
of the instrument Itself, but is cre- 
ated by some collateral matter not 
appearinsr In the instrument; and 
the statute proYiding* for exclusion 
of extraneous evidence of terms of a 
written agrreement does not exclude 
evidence of circumstances under 
which agreement was made or to 
which it relates, or evidence explain- 
Ing an extrinsic ambiguity.—^Pacific 
Indemnity Co. v. California Electric 
Works. 84 P.2d 313, 29 Cal.App.2d 
260, followed in Jacques v. Standard 
Oil Co. of California. 84 P.2d 322. 29 
CaI.App.2d 745. 

42. U.S.—Queen Ins. €o. of Ameri¬ 
ca V. Meyer Mllling Co., C.C.A.M 0 ., 
43 F.2d. 886—^Rogers v. Jones, C.C. 
A.Okl., 40 F.2d 333. 

Ala.—^Alabama Power Co. v. Plerre, 
183 So. 666, 669, 236 Ala. 521. cit- 
ing Ck>rpTui Jnzis—^Reichert v. Je- 
rome H. Sheip, Inc., 91 So. 613, 
206 Ala. 648. 

Ark.—^Ellege v. Henderson, 218 S.W. 
831. 142 Ark. 421—Johnson v. Mis- 
souri Pac. R. Co.. 214 S.W. 17, 139 
Ark. 607. 

CaL—^In re I>ominici’s Estate. 90 P. 
448, 161 Cal. 181—-Pacific Indem- 
nlty Co. V. California Electric 
Works, 84 P.2d 313, 29 Cal.App-2d 
260. foltowed in Jacques v. Stand¬ 
ard OU Co. of California, 84 P.2d 


322. 29 Cal.App.2d 746—Tumer v. 
Stock, 261 P. 814, 79 Cal.App. 662 
—Shelley v. Byers, 238 P. 177, 73 
Cal.App. 44. 

Fla.—Whitfield v. Webb, 131 So. 786, 
100 Fla. 1619. 

Ga—^Atlanta Banking & Savlngs Co. 
v. Chastain, 104 S.E. 628, 150 Ga. 
640. 

IlL—Weber v. Adler, 143 N:B. 96. 311 
IU. 547. 

Ky.—^Akins v. City of Covington, 97 
S.W.2d 688. 266 Ky. 740—Lui- 

gart V. Pederal Parquatry Mfg. 
Co.. 238 S.W. 768, 194 Ky. 213. 

La.—Liea v. Terry, 15 La-Ann. 169— 
Item Co. V. Polazzo, 134 So. 345, 18 
La.App. 694, modified on other 
grounds 138 So. 458, 18 La-App. 
594. 

Mich.—^Hall v. Equitable Lrlfe Assur. 
Soc. of U. S., 296 N.W. 204, 295 
Mich. 404—Detroit, G. H. & M. Ry. 
Co. V. Howland, 224 N.W. 366, 246 
Mich. 318, 68 A.L».R. 1—Zilwaukee 
Tp. V. Saglnaw Bay City Ry. Co., 
181 N.W. 37, 213 Mich. 61. 

Mo.—Meinhardt v. Whlte, 107 S.W.2d 
1061, 341 Mo. 446—State ex rei. W. 
L. Morrison Inv. Co. v. Tiimble, 
266 S.W. 171. SOI Mo. 146, quash- 
' ■ ing certiorari Sandbrook v. W. L. 
Morrison Inv. Co., App., 239 S.W. 
543—^Komeman v. Davis, 219 SW. 
904, 281 Mo. 234. 

Mont.—^New Home Sewing Maoh. Co. 
Y. Songer, 7 P.2d 238, 91 Mont. 
137. 

N.J.—^Franklln K. Pearce Co. v. Bev- 
erly Beach, 160 A. 899, 107 N.J. 
Law 73—^Winfield v. Saunders, 142 
A. 907, 6 N.J.M1SC. 833, afflrmed 
147 A. 537, 106 N.J.Law 680— 
Rosenberg v. Maryland Casualty 
Co., 130 A, 726, 3 N.J.MIsc. 1132, 
afflrmed 132 A, 923, 102 N.J.Law 
724. 

N.T.—McCarthy v. Krebs Plgment & 
Chemical Co.. 194 NY.S. 138. 118 
Misc. 666—^Levy v. New River Col- 
lieries Co., 203 NY.S, 689. 

N^-C.—Perry v. Morgan, 14 S.E.2d 46, 
219 NC. 877—Green v. Harshaw, 
121 S.E 456, 187 NC. 213—Miller 
V. Green, 112 S.E. 417, 183 NC. 
652. 

Ohlo.—^Rorick v. GUbert, 186 NE. 
756, 46 Ohio App. 96, aifirmlng Gll- 
bert v. Rorio^ 186 NE. 90, 126 
Ohlo St. 636—Zydei v. 'Clarkson, 
163 NE. 684, 29 Ohio App, 882. . 
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Or.—^Wenlger v, Ripley, 293 P. 426, 
184 Or. 265. 

Pa—Simmons v. Eietrich, 177 A. 
477, 117 PaSuper, 408—^Ketcham 
V. Central Trust & Savings Co., 71 
PaSuper. 376—In re Phillips Es- 
tata 10 PaDlst. & Co. 479, af- 
firmed 143 A, 9, 293 Pa 361. 

Tex—^Blrst Nat. Bank v. Rush, Com. 
App., 210 S.W. 621, afflrming Rush 
V. First Nat Bank, Civ.App., 160 
S.W. 609, overruling rehearing 160 
S.W. 319, and rehearing ovemiled, 
Com. App., 213 S.W. 931—Jasper 
State Bank v. Goodrich, Civ.App., 
107 S.W.2d 600, error dismlssed— 
Dow V. American Liberty Oil Co., 
Civ.App., 83 S.W.2d 401, error re- 
fused—Strother v. Hamllton, Civ. 
App.. 268 S.W. 629. 

Utah.—Kennedy v. Grlfflth, 96 P.2d 
762, 98 Utah 183—^Bamberger Co. 
V. Certified Productions, 48 P.2d 
489, 88 Utah 194, adhered to 53 P. 
2d 1163, 88 Utah 213—Fox FUm 
Corporation v. Ogden Theatre Co., 
17 P.2d 294, 82 Utah 279, 90 AJUJEL 
1289-Boley v. Butterfield, 194 P. 
128, 57 Utah 262. 

Vt.—Goodenough v. McGregor, 181 
A, 287, 107 Vt 624. 

Wash.—^Fagan v. WaJters, 197 P. 

636, 116 Wash. 464. 

Wis.—Ogden v. Straus Bldg: Corpo¬ 
ration. 202 N.W. 34, 187 Wls. 232. 
10 C.J. p 191 note 80 [a]—14 C.J. p 
713 note 2—22 C.J. p 1192 note 11. 

43. U.S.—St Paul Fire & Marine 

Ins. Co. V. Balfour, Cat, 168 F. 

212, 216, 93 C.C.A, 498. 

22 C.J. p 1194 note 12. 

44b Ala.—^Pieme v. Arata, 80 So. 
811, 202 Ala. 427. 

Colo.—Haselwood v. Moore, 69 P.2d 
248, 100 Colo. 556. 

Ky.—Lnigart v. Federal Parquatry 
Mfg. Co., 238 S.W. 768, 194 Ky. 

213. 

Me.—^Parkman v. Freeman, 117 A. 
301, 121 Me. 341. 

Tex—Woods v. Selby OU & Gas Co., 
Civ.App., 2 S.W.2d 895, afflrmed, 
ComApp., 12 S.W.2d 994. 
XnstmmaiLts held not amblgnous 
Mass.—Buckley v. Gray, 188 NE. 
610, 286 Mass. 110. 

Mich.—Juif V. Dillman, 282 NW. 
892, 287 Mich. 35. 

Mo.—^Farm & Home Savlngs & Loan 
Ass*n V. Theiss, 111 S.W.2d 189, 
342 Mo. 40. 
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consistently with the relations of the parties and 
the other incidents of the contractas The nile that 
where an ambiguity is created by parol it may be 
removed by parol was never intended to violate the 
rule that a writing shall not be contradicted or ex- 
plained by inferior testimony.^fi If, therefore, when 
an ambiguity is created by parol the instrument it- 
self removes the ambiguity it cannot be controlled^^ 
When there are two tracts of land, to either of 
which the same description applies, and a deed 
purports to convey one of them by such descrip¬ 
tion, and it is proposed to show by parol testimony, 
not that the intention was to convey one in partic- 
ular, but that it was to convey both, the offer is not 
to remove an ambiguity and to identify a thing that 
has actually been conveyed, but rather to enlarge 
the operation of the instrument, and to make it con¬ 
vey two tracts of land, contrary to the expressed in¬ 
tention to convey one only. This is not evidence to 
explain a deed, but is simply evidence to add to its 
terms and make it convey more than it purports to 
convey and hence is not admissible.^S Extrinsic 
evidence cannot cure a latent ambiguity in a deed 
unless the description, after the rejection of the 
false description, permits the location of the land 
on some particular tract.*^^ The fact that there is 
in a writing a latent ambiguity which may be met 
or removed by parol evidence does not open the 
door for the admission of parol evidence generally 
or for any other purpose.so 

The existence of a latent ambiguity must be es- 


tablished before extrinsic evidence is admissible.si 
This may be disclosed by the surrounding circum- 
stances.S2 To discover a latent ambiguity it is 
proper to go outside the instrument to ascertain 
whether the words used aptly iit the facts existing 
when the instrument was executed.®* 

(3) In What Latent Ambiguity Consists 
Whlle a latent ambiguity may exist from the terms 
of the Instrument Itself, the most ordinary Instance Is 
where an instrument contains a reference to a particular 
person or thing, and is thus apparentiy ciear, but it Is 
shown by extrinsic evidence that there are two or more 
persons or things to whom or to which the description 
might properly apply. 

The most ordinary instance of a latent ambi¬ 
guity is where an instrument of writing contains 
a reference to a particular person or thing and is 
thus apparentiy ciear on its face, but it is shown 
by extrinsic evidence that there are two or more 
persons or things to whom or to which the de¬ 
scription in the instrument might properly apply.54 
Where a grant is issued to a certain person, but no 
person of that name ever existed, it is a case of 
latent ambiguity and evidence is admissible to show 
who was the person intended,^^ and the same is true 
where a grantee is described by a wrong christian 
name,®® or where a deed is made to a partnership 
by its firm name.®^ Latent ambiguities also arise 
through the diflEculty in applying to the land itself 
a description thereof contained in a written instru¬ 
ment,®® and it has been held that where the ambi¬ 
guity consists of a reference to records, documents. 


45. Tex.—Murphy v. Dilworlh, 161 
S.W.2d 1004, 1005, citing CoirpuB 
Juil», and reversinffi Clv.App., 129 
S.W.2d 418. 

22 C.J. p 1194 note 13. 

EvldetiLoe held Inadmissihle 
Tex.—^Redden v. Pure Oil Co„ Civ. 
App., 86 S.W.2d 874. 

46. Mlch.—Michigan Chandelier Co. 
V. Morse, 297 N.W. 64, 67, 297 
Mich. 41, Quoting Corpus Jiuds— 
Zilwaukee Tp. v. Saginaw Bay 
City Ry. Co„ 181 N.W. 37, 40, 213 
Mich. 61, quotlng Corpus Jn^. 

47. Kan.—^Pilcher v. Puckett, 94 P. 
132, 77 Kan. 284, 17 L.R,A.,N.S., 
1083. 

22 C.J. p 1194 note 14. 

4a Tex.—Clark v. Gregory, 27 S.W. 
66, 87 Tex. 189. 

49. Tex.—McMurray v. Standley, 
Com.App., 1 S.W.2d 692, afflrming, 
Civ.App., 297 S.W. 667. 

60. Tenn.—Stewart v. Phoenix Ins. 
Co., 9 Lea 104. 

61. U.S.—Unlversity City v. Home 
Fire & Marine Ins, Co., C.C.A.Mo., 
114 P.2d 288—Bast & West Ins., 
Co. of New Haven, Conn., v. Fidei, 
C.C.AN.M., 49 F.2d 36. 


52. U.S.—^East & West Ins. Co. of 
New Haven, Conn., v. Fidei, supra. 

53. U.S.—Queen Ins. Co. of America 
V. Meyer Milllng Co., C.C.A.Mo., 
43 F.2d 886. 

54. U.S.—Queen Ins. Co. of America 
V. Meyer Mllling Co., C.C.A.M 0 ., 
43 F.2d 886. 

Mich.—^Hall y. Bquitable Life Assur. 
Soc. of U. S., 296 N.W. 204, 296 
Mich. 404. 

Mo.—Meinhardt v. White, 107 S.W. 
2d 1061, 341 Mo. 446—Sims v. 

Missourl State Life Ins. Co., 23 
S.W.2d 1076, 223 Mo.App. 1160. 
Ohio,—^Zydel v. Clarkson, 163 N.B. 

684, 29 Ohio App. 382. 

S.C.—^Hastings v. Union Flre Ins. 

Co., 126 S.B. 923, 130 S.C. 326. 
Tenn.—Hibernia Bank & Trust Co. 
V. Boyd, 48 S.W.2d 1084, 164 Tenn. 
376. 

Tex.—Johnson v. Ballas Cooperage 
& Woodenware Co., 34 S.W.2d 846, 
848, 120 Tex. 27, cltlng Corpus 
Juris—Cities Service Oil Co. v. 
Brown, 27 S.W.2d 116, 119 Tex. 
242, citing Corpus Juxls. 

Utah.—^Kennedy v. Griffith, 96 P.2d 
762, 98 Utah 183. 

22 C.J. p 1194 note 17. 
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55. Ga.—Bowen v. Slaughter, 24 G€U 
338, 71 Am.D. 136. 

56- Wis.—Staak v. Sigelkow, 12 
Wis. 234. 

57. Fla.—^LaFayette Land Co. v. 
Caswell, 62 So. 140, 69 Fla. 644, 
138 Am.S.R. 166. 

58. U.S.—^Kuhn v. Chesapeake & O. 
R. Co., C.C.A.W.Va., 118 F.2d 400, 
404, citing Corpus J'urls—Cities 
Service Oil Co. v. Dunlap, C.C.A. 
Tex,, 116 F.2d 720, rehearlng de- 
nied 117 P.2d 31, and certiorari 
denied 61 S.Ct. 940, 313 U.S. 666, 
86 L.Bd. 1625—John L. Roper 
Lumber Co. v. Hinton, D.C.N.C., 
260 P. 996, afflrmed, C.C.A., 269 P. 
574. 

111.—Board of Education of City of 
Rockford v. City of Rockford, 24 
N.E.2d 366, 372 111. 442—Weber v. 
Adler, 143 N.B. 96, 311 111. 647— 
Higlnbotham v. Blair, 139 N.B. 
909, 308 111. 568. 

Ky.—^Vanover v. Consolldatlon Coal 
Co., 237 S.W. 21, 193 Ky. 616. 

Mo.—^Meinhardt v. White, 107 S.W. 

2d 1061, 341 Mo. 446. 

N.J.—Franklin K. Pearce Co. v. Bev- 
erly Beach, 160 A, 399, 107 N.J. 
Law 73. 
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and descriptions outside of thc writing, and which 
are nccessary to be regarded as part of the descrip- 
tion of the subject matter, there is a latent ambi- 
guity.58 So, when a person, by a written instru- 
ment, sells or contracts to sell a certain number of 
articles of a specified kind and owns more of such 
articles than the number mentioned in the writing, 
a case of latent ambiguity arises.®® Where one as- 
signs his ‘'claim” the assignment conveys only what 
is due the assignor, and parol evidence is admis- 
sible to Show the amount due.®i Xhe courts also 
consider that a latent ambiguity may exist from the 
terms of the instrument itself,®^ as, for example, 
where a writing is capable of two constructions, 
both of which are in harmony with the lang^age 
used.®® 

c. Intermediate Ambignity 

The ambiguities exfsting In those cases kt which the 
words are all sensible and have a settied meaning but 
consistenti/ admit of two Interpretatione according to the 
subject matter In the contemplatlon of the parties have 
been called Intermediate. 

It has been suggested that those cases in which 
the words are all sensible and have a settied mean¬ 
ing, but at the same time consistently admit of two 
interpretations according to the subject matter in 


the Gontemplation of the parties, constitute an in- 
termediate class partaking of the nature both of 
patent and latent ambiguities, and in such case evi¬ 
dence ought to be admitted showing the circum- 
stances under which the contract was made and the 
subject matter to which the parties refer.®^ The 
difficulty is, however, more easily solved by assign- 
ing this character of cases to the class of latent am¬ 
biguities, which will reconcile many apparently con- 
flicting sftatements of the rule.®® 

dL Patent Ambiguity 

(1) In general 

(2) Description of land 

(1) In General 

A patent ambiguity Is one which exists or appears 
on the face of the writing Itself, and parol evidence Is 
Inadmissible to explain it where the effect of such evi¬ 
dence wouid be the addition of new terms to the Instru¬ 
ment. Notwlthstanding the broad statement of Lord 
Bacon’s rule, parol evidence Is admissible to explain a 
patent ambiguity or to Show the circumstances sur- 
roundlng the transaction and the situatlon of the par¬ 
ties, so long as Its admission does not add new terms 
or create new obllgations. 

What is usually termed a patent ambiguity is 
such as exists or appears on the face of the writ¬ 
ing itself;®® one apparent on the face of the in- 


N.a—Norton v. Smith, 103 S.B. 14, 
173 N.C. 563. 

Or.—^Weniger v. Ripley, 293 P, 425, 
134 Or. 265. 

Tex.—^Wilson v. Giraud, 231 S.W. 
1074, 111 Tex. 253, 1074, answers 
to certlfied questions conforzned to 
Clv.App., 234 S.W. 110—^Reddezi v. 
Pure Oil Co., Civ.App,, 86 S.W.2d 
374—^Klnard v, Eubank, Clv.App., 
292 S.W. 633—^Hauks v. Hammau, 
282 S.W. 935, reversed on other 
grrounds, Com.App., 288 S.W. 143, 
set aaide 289 S.W. 993. 

22 C.J. p 1196 note 21. 

XniraMaiCb Oontxaet 
A **latent ambiguity*’ in an insur- 
&noe contract may be one in which 
the description of insured property 
is ciear on face of instrument, but 
there Is more than one estate to 
which the description applies, or it 
may be one where property is im- 
perfectly or in some respects erro- 
neously described, so that descrip¬ 
tion does not refer with precision to 
any partlcular object, and If such 
an ambiguity develops, extrinsic evi¬ 
dence is admissible to show Intent 
of parties.—^Universlty City v. Home 
Fire & Marine Ins. Co., C.ClA.Mo%, 
114 F.2d 288. 

69. Tex.—^Finberg v. Gilbert, Civ- 
App., 124 S.W. 979, reversed on 
other grounds 141 S.W. 82, 104 
Tex. 689. 

22 C.J. p 1196 note 22. 


60, IU.—Marshall v. Grldley, 46 111. 
247. 

61- Or.—Hili V. Wood, 19 P.2d 89, 
142 Or. 143. 

62- XJ.S.—^Andujar v. Hani, C.C.A. 
N.Y.. 277 F. 62. 

Ark.—^Walden v. Fallis, 283 S,W. 17, 
171 Ark. 11, 45 A.L.R. 1396— 

Gamer Mfg-. Co. v. Cornelius Lum- 
ber Co., 262 S.W. 1011, 166 Ark. 
119. 

Cal,—^Norton v. Fanners Automobile 
Inter-Insurance Bxchangre, 105 P. 
2d 136, 40 Cal.App.2d 556—Gallatin 
V. Markowitz, 33 P,2d 424, 139 Cal. 
App. 10. 

La.—extern Co. v. Polazzo, 134 So, 845, 
18 LaA-pp. 594, modified on other 
gxoiinds 138 So. 458, 18 La.App. 
594. 

Okl.—Packard Oklahoma Motor Co. v. 

Funk. 246 P. 571, 117 Okl. 96. 

Tex.—C. A, Bryant Co. v. Hamlin 
Independent School Dist., 14 S.W. 
2d 53, 118 Tex. 255, answeringr cer- 
tified questions, Civ.App., 18 S.W. 
2fi[ 760—^Texas Co. v. Meador, Clv. 
App., 243 S.W. 991, reversed on 
other grounds, Com.App., 260 S.W. 
148—Texas Pac. Coal & Oil Co. v. 
Harris, Civ.App., 230 S.W. 237. 
WasK—Jones v. Standard Oil Co. of 
Califomia, 2 P.2d 76, 164 Wash. 
83. 

22 C.J. p 1196 note 24. 

Beeds 

Where deed conveyed described 
land subject to oil and gas lease and 
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conveyances of mlneral rlgrhts, in- 
tention beingr to convey such land' 
with one sixty-fourth of all minerals 
thereunder, and eri^ntors then owned 
one eigrhth of mlneral content and 
one eighth of reserved royalty 
amountinff to one sixty-fourth of oil 
produced and saved, evidence was 
admissible to show whether convey- 
ance was of one eigrhth or one sixty- 
fourth of mineral content.—^Hobbs 
Townsite Co. v. Hobbs, 82 P.2d 818, 
38 N.M. 331. 

Aaeord 

Where record showed that defend¬ 
ant Corporation “appeared by Its^ 
president,” parol evidence was held. 
admissible to show that plalntiff was* 
president of such Corporation.—^Beck 
V. Semones’ Adm*r, 134 S.E. 677, 146'- 
Va. 429. 

63. Cal.—^Kenney v. Los Feliz Inv.. 
Co., 9 P.2d 226, 121 Cal.App. 878., 

La.—J. A. Fay & Bgan Co. v. La- 
fayette Lumber Co., 119 So. 781,. 
9 La.App. 674. 

22 C.J. p 1196 note 25. 

64. Ala.—^Reynolds v. Liawrence, 4(W 
So. 576, 147 Ala. 216, 119 Am.S.R., 
78. 

22 C.J. p 1196 note 26. 

65. Mlss.—Schlottman y. Hoffman,, 
18 So. 893, 73 Mlsa. IBS» 55 Am.S.. 
R. 627. 

66. U.S.—^Deery v. Cray, Md., 10» 

Wall. 268, 19 L..EJd.. 887—Wolfl* 

Truck Frama Co.. American. 
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strument arising by reason of inconsistency, ob- 
scurity, or an inherent uncertainty of the language 
adoptei such that the effect of the words in the 
connection used is to convey either no definite 
meaning or a double one.®7 The true rule with re- 
gard to patent ambiguities must be taken to be this: 
The patent ambiguity which cannot be explained by 
parol evidence is that which remains uncertain aft- 
er the court has received evidence of the surround- 
ing circumstances and collateral facts which are of 
such a nature as to throw light on the intention 
of the parties. In other words and more generally 
speaking, if the court, after placing itself in the sit- 
uation in which the parties stood at the time of ex- 
ecuting the instrument, and with full understanding 
of the force and import of the words, cannot defi- 
nitely ascertain the meaning and intention of the 
parties from the language of the instrument thus il- 
lustrated, it is a case of incurable and hopeless un- 
«ertainty and the instrument is so far inoperative 
and void; and it cannot be sustained or rendered 
operative by the introduction of evidence which 
would necessarily have the effect of adding new 
tenns to the writing.®® It is certainly not true that 
an ambiguity appearing on the face of the paper, if 


that alone is looked to, cannot be explained by pa- 
rol.®8 That portion of Lord Bacon^s rule in which 
he States that a patent ambiguity cannot be ex¬ 
plained by parol has frequently been repeated by 
the courts,70 but the broad general statement has 
been subjected to much criticism,'^! on the ground 
that it is too general, ^2 too broad,73 and not of uni- 
versal application,^^ and it has never been acted on 
in its widest extent,*^® at least where the word “am¬ 
biguity’ is taken in its broad sense of doubtfulness, 
uncertainty, or double meaning, 76 for there are to 
be found in the reports many cases where, although 
the ambiguity was such as should undoubtedly be 
designated as patent, if that term is taken in its 
broad sense, the courts have admitted evidence to 
explain it,'^'^ or to show the circumstances surround- 
ing the transaction and the situation of the par- 
ties.73 In addition to this there are many cases 
flatly repudiating this part of the rule and expressly 
holding that a patent as well as a latent ambiguity 
may be explained by extrinsic evidence and jt 
has been said that only where there is a patent am¬ 
biguity is parol evidence admissible, and then only 
to explain the meaning and not to vary the terms 


Steel Foundrles, 111., 196 F. 940, 
115 C.C.A, 628. 

Ark.—^Dorr v. School Dlst. No. 26, 40 
Ark. 237. 

Colo.—^Kretschmer v. Hard, 32 P. 
418, 18 Colo. 223. 

Fla.—Whitfield v. Webb, 131 So. 786, 
100 Fla. 1619. 

Mich.—^Hall V. Equitable Life Assur. 
Soc. of U. S., 295 N.W. 204, 296 
Mich. 404. 

Minn.—^McRoberts v. McArthur, 64 
N.W. 903, 62 Minn. 310. 

Miss.—^Brown v. Guice, 46 Mlss. 299. 
Mo.—Mudd V. Dillon, 66 S.W. 973, 
166 Mo. 110. 

N.H.—Lathrop v. Blake, 23 N.H. 46. 
N.T.—^Petrie v. Trustees of Hamil- 
ton College, 63 N.B. 216, 168 N.Y. 
468—Strong v. Waters, 60 N.T.S. 
267, 27 App.Div. 299—In re Bill- 
ings' Estate, 249 N.Y.S. 732, ;39 
Misc. 496, granling application to 
reopen 244 N.Y.S. 686, 137 Misc. 
768. 

Pa.—Lycoming Mut Ins. Co. v. Sail- 
er, 67 Pa. 108. 

TJtah.—Conlan v. Doull, 9 P. 668, 4 
Utah 267, afflrmed 10 S.Ct 263, 133 
U.S. 216, 33 L.Ed. 596. 

22 aj. p 1196 note 29. 

Latent ambiguity existing from 
terms of instrument see supra 
subdivision b (3) of this section. 
Patent ambiguity generally see 3 C. 
J.S. p 1036 note 46 et seq. 

67. Mich.—^Zilwaukee Tp. v. Sagi- 
naw Bay City Ry. Co., 181 N.W. 
37, 213 Mich. 61. 


68. U.S.—^^tna Life Ins. Co. v. 
Phillips, C.C.A.Okl., 69 F.2d 901. 

111.—Higinbotham v. Blair, 139 N.B. 
909, 308 111. 568. 

Ky.—^National Bank of Kentucky at 
Louisville v. Minary, 299 S.W. 986, 
221 Ky. 798. 

Wash.—Fagan v. Walters, 197 P. 

636, 115 Wash. 454. 

Va.—^Harvey v. Dwyer, 168 S.E. 623, 

1 109 W.Va. 676. 

22 C.J. p 1199 note 46. 

69. 111.—Marske v. Wlllard, 48 N.B. 
290, 169 111. 276. 

22 C.J. p 1197 note 36. 

70i Mich.—^Zilwaukee Tp. v. Sagi- 
naw Bay City Ry. Co., 181 N.W. 
37, 213 Mich. 61. 

N.C.— Terry v. Morgan, 14 S.B.2d 46, 
219 N.C. 377—Green v. Harshaw, 
121 S.B. 456, 187 N.C. 213. 

Ohio.—Rorick v. Gilbert, 186 N.B. 
766, 45 Ohio App. 96, afflrming 
Gilbert v. Rorick, 186 N.B. 90, 126 
Ohio St. 636. 

Tex.—^Higginbotham Cattle Co. v. 
Whaley & Lewis, Civ.App., 26 S.W. 
2d 308, reversed on other grounds, 
Com.App., 41 S.W.2d 34. 

Vt.—^Farmers’ Feed & Grain Co. v. 

Longway, 164 A. 674, 103 Vt. 327. 
22 C.J. p 1196 note 30. 

71. Cal.—Jenny Lind Co. v. Bower, 
11 Cal. 194. 

22 C.J. p 1197 note 31. 

72. lowa.—^Palmer v, Albee, 60 

lowa 429. 

Mlss.—Peacher v. Strauss, 47 Miss. 
363. 


73. Miss.—Schlottman v. Hoffman, 
18 So. 893, 73 Miss. 188, 56 Am.S. 

R. 627. 

22 C.J. p 1197 note 33. 

74. Miss.—^Peacher v. Strauss, 47 
Miss. 363. 

75. N.Y.—Fish V. Hubbard, 21 
Wend. 661. 

22 C.J. p 1197 note 37. 

76. Ga.—Sparta First Nat. Bank v. 
Hancock Warehouse Co., 82 S.B. 
481, 142 Ga 99. 

22 C.J. p 1197 note 36. 

77- W.Va.—^Harvey v. Dwyer, 168 

S. B. 623, 109 W.Va 676. 

22 C.J. p 1197 note 38. 

78. Ala—^Louisville & N. R. Co. v. 
Crlck. 117 So. 167, 217 Ala 647, 
followed in Louisville & N. R. Co. 
V. Copeland, 117 So. 176, 217 Ala 
556. 

22 C.J. p 1197 note 39. 

TTnllateral IxutnimeiLts 
In construing a patent ambiguity 
in unilateral Instruments, evidence 
is limited to acts and statements of 
maker, from which Intention may be 
inferred, to excluslon of direct decla- 
rations of intention.—Smart v. Huc- 
kins, 134 A, 620, 82 N.H. 342. 

78. iCan.—Roth v. Huser, 76 P.2d 
871, 147 Kan. 433. 

Mo.—Sims V. Missouri State Life 
Ins. Co., 23 S.W.2d 1076, 223 Mo. 
App. 1150. 

Mont.—^Brown v. Homestake Bxplor- 
atien Corporation, 39 P.2d 168, 98 
Mont. 305. 

22 C.J. p 1198 note 40. 
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of the instrument.*® A blank in an instrument, 
considered as a patent ambiguity, may be explained 
by parol evidence.^^ 

(2) Description of Land 

Decislons as to admlssibllity of evidence to explafn 
a patent amblgufty in description of land are not uni¬ 
forme but such evidence wlll not be admitted when the 
description can appiy equally to more than one parce! 
of land. 

The lack of uniformity in the cases is well illus- 
trated by those relating to the description of land. 
Thus the principle that parol evidence is inadmis- 
sible to explain or correct a patent ambiguity has 
been frequently applied to such ambiguities in the 
description of land in a deed or other writing.®^ 
Such an ambiguity exists where it appears that the 
description is impossible and that the tract of land 
could not exist, or that it is so contradictory, incon- 
sistent, or uncertain that the location and identifica- 
tion of the land is impossible of determination 
or where there is a failure to recite the state, coun- 
ty, town, or range in which the land is located.®^ 
On the other hand, extrinsic evidence has been held 
admissible although the description contains patent 
ambiguities as to the identity of the land,®5 and 
there are a number of cases holding that an omis- 
sion of the name of the state, county, section, town- 
ship, or range from the description of land in a 
writing may be supplied by parol,®® some of which 
base their holding on the ground that such an omis- 
sion constitutes a latent ambiguity.®*^ It has been 
held that to constitute a patent ambiguity in the 


description of land which cannot be explained by 
extrinsic evidence, the description on its face, or 
aided by judicial knowledge, must appiy equally to 
two or more different tracts or parcels.®® 

I 962. - Meaning of Words, Phrases, and 

Abbreviations 

a. In general 

b. Words of fixed meaning 

c. Technical or trade terms 

d. Abbreviations, signs, and cipher writ- 

ings 

c. Foreign language 

f. Local usage of terms 

g. Intention as to meaning of words 

Sw Ih Genearal 

Where there is dcubt as to the true sense and mean¬ 
ing of the words, or dlfflculty fn appllcatlon of them 
under the surrounding cfrcumstances, parol evidence may 
be introduced to ascertain the sense and meaning in or- 
der that the Instrument may be made to speak the real 
mind of the parties. 

Where any doubt arises as to the true sense and 
meaning of the words themselves, or any difficulty 
as to their application under the surrounding cir- 
cumstances, the sense and meaning of the language 
may be investigated and ascertained by evidence de- 
hors the instrument, for both reason and common 
sense agree that by no other means can the lan¬ 
guage of the instrument be made to speak the real 
mind of the party. In such a case parol evidence 
is admissible ex necessitate.®® 


80. Art*.—White v. Frye, 234 P. 34, 
27 Arlz. 447. 

81. U.S.—Crisp County, Ga., v. S. J. 
Groves & Sons Co.. C.C.A.Gsl, 73 
r.2d 327, 96 A.L.R. 391. 

82. Pia.—Carson v. Palmer, 190 So. 
720, 139 Fla. 670. 

111.—Crocker v. Smith, 9 N.B.2d 309, 
366 III. 536—^Daytona Gables De- 
velopment Co. v. Glen Plora Inv. 
Co., 178 N.B. 107, 345 111. 371-— 
Holm V. Lynd, 176 N.E. 67, 343 
111. 645—^Hogan v. Orr, 173 N.B. 
162, 341 111. 68—Weber v. Adler, 
143 N.B. 95, 311 111. 647. 

Mo.—John Hili Const. Co. v. Gold- 
smith, App., 237 S.W. 860. 

K.C.—^North CarolJna Self Help Cor¬ 
poration V. Brinkley, 2 S.E.2d 889, 
216 N.C. 615. 

Pa.—^Lindsay v. Hose, 6 Pa.DIst. & 
Co. 325. 

Tex.—Continental Supply Co. v. Mis- 
souri, K. & T. Ry. Co. of Texas, 
Clv.App., 260 S.W. 1095, afflrmed, 
Com.App., 268 S.W. 444, rehearingr 
denied Continental Supply Co. v. 
Missourl, K. & T. Ry. Co., 269 S.W. 
1040. 

32 (XJ. p 1198 note 41. 


ICeaiilsfirless senteuees 

Where grrantee was assured that 
an easement for a ri^ht of way had 
explred, and that he could inclose all 
the property, a sentence followlngr a 
description of the premlses readingr, 
‘*A11 that portion of the above-de- 
scribed property lying south of a 
line runningr from a point which lies 
north 1 desree 8" west 16 feet from 
the true point of begrinniniT to a 
point east 270 feet,” cannot be ex¬ 
plained by parol evidence so as to 
except the easement ft^m the statu- 
tory warrant, the sentence, taken 
alone, bein^ meaningrless.—^Fagan v. 
Walters, 197 P. 635, 116 Wash. 464. 

83. Fla.—Carson v. Palmer, 190 So. 
720, 139 Fla. 570. 

Mo.—^Meinhardt v. White, 107 S.W. 
2d 1061, 341 Mo. 446. 

84. m:o.—^M artin v. Kitchen, 93 S. 
W. 780, 195 Mo. 477. 

22 C.J, p 1199 note 42. 

85. Tex.—Battle v. Wolfe, Clv.App., 
283 S.W. 1073. 

88. Ala.—^Nolen v. Henry, 67 So. 
500, 190 Ala. 640, Ann.Cas,1917B 
792. 

22 C.J. p 1199 note 43. 
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87- 111.—^Halllday v. Hess, 36 N.B. 

380, 147 111. 688. 

22 C.J. p 1199 note 44. 

88. Ala.—^Martin v. Baines, 116 So. 
341, 217 Alo. 326. 

DesoxlptloxL held n.ot amblfiuoiu 

Conn.—Blelby v. Bllnn, 161 A. 867. 
112 Conn. 1. 

89. XT.S.—^William C. Atwater & Co. 

V, Terminal Coal Corporation, C. 
C.A.Mass., 115 P.2d 887, afflrming, 
P.C., 32 F.Supp. 178—^American 

Nat. Red Cross v. Raven Honey 
Dew Mills, C.C.A.Neb., 74 P.2d 160 
—^Anderson v. Elschen, C.C.A.Or., 
16 P.2d 64—Smith v. Royal Ins. 
Co., D.aCal., 6 F.Supp. 436, re- 
versed on other grounds, C.C.A., 
77 F.2d 157—^West Tennessee Graln 
Co. V. J. C, Shaffer & Co., C.C.A. 
Tenn., 299 P. 197. 

Ala.—W. T. Smith Lumher Co. v. 
Pox, 164 So. 214, 231 Ala. 169; re- 
verslng 164 So. 213, 26 Ala.App. 
687—^Russell v. Garrett, 93 So. 711, 
208 Ala. 92. 

Ark.—^American Snuff Co. v. Stuckey, 
128 S.W.2d 1063, 197 Ark. 640— 
Batton V. Jones, 268 S.W. 867, 167 
Ark. 478—Wisconsiu & Arkansas 
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JUiistrations of the application of this principle 
might be multiplied almost indefinitely, but without 
attempting to exhaust them it may be said that ex- 


trinsic evidence has been admitted to show the 
meaning of such words and phrases as “accepted 

mortgage,”90 “account,”^! ''accotints,”92 '‘accrued 


Lumber Co. v. Fitzhuffh, 236 S.W/ 
1001 , 161 Ark. 81—Yale Automo¬ 
bile Co. V. Walker, 224 S.W. 63‘2, 
145 Ark. 344—National Rys. Ad- 
vertising Co. v. B. L. Bruce Co., 
•ZaO S.W. 48, 143 Ark. 292. 

Wachs V. Wachs, 79 P.2d 1086, 

II Cal.2d 322—California Canning 
Peach Growers v. Williams, 78 P. 
2d 1154, 11 Cal.2d 221—Cabrera v. 
Thannhauser & Co., 192 P. 46, 183 
Cal. 604—Pierson v. Bradfleld, App., 

III P.2d 460—Du Val Moore & Co. 
V. Ward, 87 P.2d 732, 31 Cal.App.2d 
206 —Schmidt v. Cain, 272 P. 803, 
96 Cal.App. 378—Fleuti v. Apple- 
dorn, 260 P. 601, 86 Cal.App. 209 
^Watson V. Pisher, 260 P. 677, 79 
Cal.App. 621—Henika v, Lange, 203 
p. 798, 66 Cal.App. 336. 

Conn.—Relyea v. Pacific Fire Ins. 
Co., 2 A.2d 377, 124 Conn. 664— 
Gray v. Greenblatt, 156 A. 707, 113 
Conn. 635—Mazzotta v. Bornsteln, 
183 A. 677, 104 Conn. 430. 

(ja.—Lowery Lock Co. v. Wright, 116 
S.E. 801, 154 Ga. 867—Roblnson v. 
Herbst Bros., 12 S.B.2d 77, 79, 63 
GaApp. 738, citing Corpus Juzls— 
Taber Mill v. Southern Brighton 
Mills. 175 S.E. 665, 49 Ga,App. 390 
—Porter v. Sterling Products Co., 
150 S.B. 467, 40 Ga.App. 622—Og- 
lesby Grocery Co. v. Puyallup & 
Sumner Frult Growers' Canning 
Co., 113 S.E. 64, 28 Ga.App. 790. 
ri.—Schneider v. Neubert, 139 N.B, 
84, 308 111. 40—Armstrong Paint 
& Varnish Works v. Continental 
Can Co., 133 N.B. 711,, 301 111. 102, 
reversing 220 111.App. 00—Shaplro 

V. Masor, 242 111.App. 63. 

Ind.—Hamlyn v. Hamlyn, 7 N,B.2d 
644, 103 Ind.App. 333. 
lowa.—Nylander v. Nylander, 268 N. 

W. 7. 221 lowa 1358. 

Kan.—Hemingway v. Torson, 266 P. 
26, 126 Kan. 700—Fontana v. In- 
tegrity Mut. Casualty Co., 243 P. 
1035, 120 Kan. 406. 

Ky.—Rudd V. Hayden, 97 S.W.2d 35, 
265 Ky. 495. 

La.—Pilsbury v. Typhoon Fao Co., 
110 So. 96, 162 La. 81—Watson v. 
St Helena Parish School Board, 
141 So. 482, 19 La.App. 784—New 
Orleans Terminal Co. v. Hxie Ren- 
dering, Inc., 140 So, 272, 19 La. 
App. 611. 

Mass.—Kennedy Bros. v. Bird, 192 
N.E. 73, 287 Mass. 477—Nolson v. 
Hamlin, 165 N.E. 18, 258 Mass. 
831—Martin v. Jablonskf, 149 N.E. 
lo6, 253 Mass. 461—Chandler, 
Gardner & Willlam.s v. Reynolds, 
145 N.B. 476, 260 Mass, 309. 

Mlch.—Cook V. Schwemler, 235 N.W. 
219, 253 Mlch. 468—Godfrey Cou- 


veyor Co. v. Port Huron Storage 
& Bean Co., 194 N.W. 989, 224 
Mich. 337. 

Miss.—Overby v. Burnham, 200 So. 
691—Mlxon V. Green, 193 So. 8, 187 
Miss. 343—^Vinegar Bend Lumber 
Co. V. Churchwell, 86 So. 299, 123 
Miss. 807. 

Mo.—Paisley v. Lucas, 143 S.W.2d 
262—State ex rei. W. L. Morrlson 
Inv. Co. V. Trimble, 266 S.W. 171, 
301 Mo. 146, Quashlng certiorari 
Sandbrook v. W. L. Morrison Inv. 
Co., 239 S.W. 643, 209 Mo.App. 600 
—Hellrung v. Viviano, App., 7 S. 
W.2d 288—Bailey v. St. Louls & 
S. P. Ry. Co., App., 290 S.W. 630 
—Trembley-Wllson Real Bstate & 
Loan Co. v. Williams, App., 272 S. 
W. 1071. 

Mont.—New Home Sewing Mach. Co. 
V. Songer, 7 P.2d 238, 91 Mont 137 
—National Cash Register Co. v. 
Wall, 190 P. 136; 68 Mont 60. 
N.H.—Osgood Const. Co. v. Town 
of Claremont, 122 A. 346, 81 N.H. 
29—^Weston v. Ball, 116 A. 99. 80 
N.H. 276. 

N.Y.—Rellable Press v. Brlstol Car¬ 
pet Cleaning Co., 26 N.Y.S.2d 70, 
261 App.Div. 266, reversing 21 N. 
Y.S.2d 76, 174 Misc. 621, and re- 
argument denied 26 N.Y.S.2d 316, 
261 App.Div. 899, and appeal de¬ 
nied 26 N.T.S.2d 496, 261 App.Div. 
943—Levy v. Forster, 231 N.T.S. 
238, 224 App.Div. 463—S, Stroock 
& Co. V, Joseph Llchtenthal, Inc., 
229 N.Y.S. 371, 224 App.Div. 19, re¬ 
versing 222 N.Y.S. 6, 129 Misc. 288 
—Liondale Mercantile Co. v. Ger- 
ber, 188 N.Y.S. 826, 197 App.Div. 
345—^American Aniline Products v. 
Mitsui & Co., 179 N.Y.S. 895, 190 
App.Div. 485—McTague v. Conroy, 
232 N.Y.S. 171, 133 Misc. 812, af- 
hrmed 236 N.Y.S. 844, 227 App. 
Div. 746—Jewett Refrigerator Co. 
V. Lawless, 198 N.Y.S. 617, 120 
Misc. 443. 

Ohlo.—Ohio Crane Co. v. Hicks, 143 
N.E. 388, 110 Ohio St. 168—Amlcon 
V. Holtz, 160 N.B. 482, 26 Ohio 
App. 486—^Norfolk & Chesapeake 
Coal Co. V. John, 18 Ohio App. 612, 
Okl.—Tyer v. Caldwell, 242 P. 760, 
114 Okl, 13. 

Or.—^Watson v. Pacific Mut. Life Ins. 
Co. of California, 2l P.2d 201, 144 
Or. 413, motlon denied and sup- 
plemented 26 P.2d 162, 144 Or. 
413—^Allen v. Hendrick, 206 P. 733, 
104 Or. 202—Stanfleld v. Arnwlne, 
202 P. 569, 102 Or. 289. 

Pa.—Slmon v. Myers, 130 A. 266, 284 
Pa. 3—^White Heat Products Co. v. 
Thomas, 109 A. 685, 266 Pa. 661— 
Agrlcultural Ins. Co. of Water- 
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town, N. Y, V. Pittsburgh Refrig- 
eration Corporation, 191 A- 665, 
127 Pa.Super. 27—Amorosa v, Ov- 
elman, 89 Pa.Super. 377. 

R.I.—Johnson v. Klle & Morgan Co., 
140 A. 3, 49 R.I. 99. 

Tex.—^American Employers* Ins. Oo. 

V. Hookfln, Civ.App., 33 S.W.2d 
801, error refused—Stephens Coun- 
ty V. Moore, Civ.App., 14 S.W.2d 
968—Humphrey v. Davls, Clv.App., 
11 S.W.2d 383—Curry v. Texas 
Co., Clv.App., 8 S.W.2d 206, 211, 
error dlsmlssed, quotlng Corpus 
Juris —^Wright v. Klng, Clv.App., 
292 S.W. 602—San Antonio Ma- 
chlne & Supply Co. v. Allen, Civ. 
App., 279 S.W. 493, modlfied on 
other grounds, Com.App., 284 S.W. 
642—San Antonio Machlne & Sup¬ 
ply Co. V. Allen, Clv.App., 268 S. 

W. 682—^Ahrens v. Lowther, Civ. 
App., 223 S.W. 236, error refused. 

Va.—Stewart-Warner Corporation v. 
Smlthey, 176 S.E. 882, 163 Va. 476 
—^Mathleson Alkali Works v. Vir¬ 
ginia Banner Coal Corporation, 136 
S.E. 673, 147 Va. 126—^Elterich v. 
Lelcht Real Bstate Co., 107 S.E. 
735, 130 Va. 224, 18 A.L.R. 441. 
Wash.—^Kane v. Order of United 
Commercial Travelers of America, 
100 P.2d 1036, 3 Wash.2d 366— 
Bthredge v. Diamond Drill Con- 
tracting Co., 83 P.2d 364, 196 Wash. 
483—Reilly v. Hopkins, 234 P. 13, 
183 Wash. 421. 

W.Va.—^Waugh v. Bluefield Supply 
Co., 150 S.E. 373, 107 W.Va. 671— 
Roberts v. Lykins, 145 S.E. 440, 
106 W.Va. 280—Redden v. Glade 
Creek Coal & Lumber Co., 141 S. 
B. 639, 105 W.Va. 138. 

Wis.—Schwemer v. Fry, 249 N.W. 
62, 212 Wis. 88, 90 A.L.R. 808— 
Darling & Co. v. Frank Carter Co., 
242 N.W. 619, 208 Wis. 222—Jones 

V. Holland Furnace Co., 206 N.W. 
67, 188 Wis. 394. 

22 C.J. p 1199 note 46. 

Effeot of testbnouy 

A complalnant who sought con- 
flrmation of tax title who allegedly 
was entltled to aid descrlption by 
parol testimony was bound by re¬ 
suit which application of such rule 
brings about.—Seward v. Carter, 
Miss., 200 So. 248. 

90. S.D.—Smith v. Johnson, 138 N. 

W. 18, 30 S.D. 200. 

91. Pa.—^Denniston v. Schaal, 5 Pa. 
Super. 632. 

92. Mich.—Preston Nat. Bank v. 
George T. Smith Mlddlings Puri- 
fler Co., 60 N.W. 981, 102 Mich. 
462. 

22 C.J. p 1200 note 49. 
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dividends,”®3 «all accounts,”^^ "ali advertising mat- 
ter that goes with an order of this size,”^® “all 
the good second hand pipe,”®® “ali the proceeds and 
crops pfoduced/’®^ *‘all timber that is claimed,”®® 
“artesian,”®® “article,”! “as a regnlar Circuit num- 
ber,”2 “as early as possible,”® “assigns,”^ “associ- 
ates,”® “at settiement,”® “attachments,”^ “average,”® 
“barrel,“9 “block/^io “bonus,“book accounts and 

bilis receivable,”^2 “buffets,”^® “Canada money,”^^ 
“capital stock,”^® “car-load,”i® “catch,’*^*^ “charge 
the amount against me and of my mother^s es- 
tate,”^® “choice,”1® “clear,”20 “conditions of service, 
as hitherto existing,”^! “cotton season,”22 “curren- 


cy,”23 "current funds,”®^ “deed of conveyance,”®® 

“delivered,“26 "dowery,”®^ "duplicate,“28 "during,”29 

“easement,“2® “electric outfit,”®^ “entire catch,”82 
“entitled to ali the privileges of the course of 
study,”22 "expense, “2^ “farm,“26 "flowing well,“2® 
“freight and passenger depot,“27 "good cotton,”»» 
“good custom cowhide,”2® “good, merchantable,. 
shipping hay,”4® “grading, excavating, and filling,”^! 
“guarantee,”42 “guaranteed number of nights,”^^ 
“half his part,“^^ “heart of yellow pine,”^® “high 
water mark,”^® “homestead farm,”^7 "increasing 
transportation facilities,”^® “inspection allowed,”^^ 
"lease,“®® “leasehold interest,“®i “liabilities,”®® “lo- 


93- Mass.—^Kennedy Bros. v. Bird, 
192 N.B. 73, 287 Mass. 477. 

^ Cal.—Hawley v. Bader, 16 Cal. 
44. 

95. Ga.—^Doctor Shoop Family Med¬ 
icine Co. V. Clifford, 76 S.B. 822, 
11 Ga.App. 491. 

9«. N.T.—Pipe & Contractors’ Sup- 
ply Co. V. Mason & Hangrer Co., 
168 N.Y.S. 740, 181 App.Dlv. 317- 

97. Cal.—Millet v. Taylor, 146 P. 42, 
26 CaLApp. 161. 

98. Wash.—^Ahlman v. Wllson, 174 
P. 970, 102 Wash. 677. 

22 C,J. p 1200 note 64. 

99. Miss.—^Hattiesburg' Plumbing: 
Co, V. Carmlchaei 81 So. 586, 80 
Miss. 66. 

1- Ala.—^Napiec v. 'Enilotiv 58 So. 
436, 177 Ala. 113. 

2- lowa.—^Boyl v. Midland Liyceum 
Bureau, 138 N.W. 384, 157 lowa 
678. 

3- Ga.—Steinhauer v. Thompson, 85 

S.E. 677. 16 Ga.App. 470. 

4b, Colo.—^Farmers* Pawnee Canal 
Co. V. Henderson, 102 P. 1063, 46 
Colo. 37. 

а. Minn.—State v. Slbley, 25 Minn. 
387. 

б. Pa.—^Amorosa v. Ovelman, 89 Pa. 
Super. 377. 

7. Ga.—Strickland v. McElveen, 93 
S.EI. 24, 20 Ga-App. 320. 

8. N.T.—^Hebbard v. American Sheet 
Metal Lath Co., Inc., 160 N.Y.S, 
72. 

9. Mass.—^Miller v. Stevens, 100 
Mass. 518, 97 Am.D. 123, 1 Am.R. 
139. 

10. Cal.—^Ferris v. Emmons, 6 P.2d 
950, 214 Cal. 501. 

11 . Conn.—Smith v. David B. Crock- 
ett Co., 82 A. 569, 85 Conn. 282, 39 
L..R.A..N.S,, 1148. 

13 . XJ.S.—^Austin Machinery Co. of 
Mlchigran v. Consolidation Coal Co. 
aCjLTenn., 67 F.2d 771. 

18i Va.—^Pine Beach Inv. Corp. v. 
Columbla Amusement Co., 56 S.B. 
822, 106 Va. 810. 


14. N.Y.—Thompson v. Sloan, 23 
Wend. 71, 85 Am.D. 646. 

15. U.S.—Miller v. A. B. Baker Co., 
D.C.Ohio, 208 F. 190. 

la, N.C.—Layton v. Elba Mfgr. Co., 
77 S.B. 677, 161 N.a 482. 

17- Wash.—Parks v. Elmore, 110 P. 
381, 59 Wash. 584. 

18. N.Y.—Schmittler v. Slmon, 21 
N.B. 162, 114 N.Y. 176, 11 Am.S.R. 
621. 

19. Mo.—Lebrecht v. Miller, App., 
192 S.W. 1050. 

20. Wis.—^Zielica v. Worzalla, 166 
N.W. 623, 162 Wis. 603. 

"Cleared” 

Mo.—Wentzel v. Lake Lotawana Be- 
velopment Co., 48 S.W.2d 185, 226 
Mo.App. 960. 

"Cleoadiiff’’ 

Mo.—^Wentzel v. Bake Lotawana Be- 
velopment Co., supra. 

21. Wash.—^Norton v. State, 176 P. 
347, 104 Wash. 248. 

22 . Ark.—Morris v. Hellums Co., 
199 S.W. 927, 131 Ark. 685. 

23. lowa.—^Pilmer v. Bes Moines 
Branch State Bank, 16 lowa 321. 

22 C.J. p 1201 note 75. 

24. lowa.—^American BhoLigrant Co. 
V. Clark, 47 lowa 671. 

22 C.J. p 1096 note 66, p 1201 note 
76. 

25- U.S.—^Zantzingrer v. Ketch, Pa., 
4 Ball. 132, 1 L.Ed. 772. 

26. Tex.—Marlln Lumber Co. v. 
Samuel Hastingrs Co., Civ.App., 198 
S.W. 1076. 

22 C.J, p 1201 note 78. 

27. N.H.—Cordopatis v. Bakalopou- 
los, 104 A. 786, 79 N.BL 77. 

2a Md.—McCann v. Preston, 28 A. 
1102, 79 Md. 223. 

29. N.Y,—^Blrd v. Beckwith, 60 N. 
Y.S. 1041, 45 App.Biv. 124. 

3a Mo.—Bemero v. McFarland Real 
Estate Co., 114 S.W. 681, 134 Mo. 
App. 290. 

31. Ga.—^Fountain v. Hagan Gas En¬ 
gine & Utg. Co., 78 S.B. 423, 140 
Ga. 70. 


3SL Wash.—^Parks v. Elmore, 110 P- 
381. 59 Wash. 584. 

33- Pa.—Iron City Commercial Col- 
lege V. Kerr, 3 Brewst 196. 

34. Tex.—^Leonard v. Prater, Com. 
App., 36 S.W.2d 216, 86 A.L.R. 499, 
reversing, Civ.App., 18 S.W.2d 681. 

22 aJ. p 1201 note 86. 

35. N.H.—Locke v. Rowell, 47 N.H 

46. 

3^ S.B.—^Be Rue v. Mcintosh, 127 
N.W. 632, 26 S.B. 42. 

37. S.C.—Murray v. Northwestern 

R. Co., 42 S.B. 617, 64 S.C. 520. 
38- Ga.—^Ford v. Lawson, 65 S.E. 

444, 133 Ga. 237. 

39. Vt.—Walt V. Fairbanks, Brayt. 
77. 

40 . - N.Y.—^Fitch v. Carpenter, 43 
Barb. 40. 

41. Ga.—^Atlanta v. Schmeltzer, 10 

S. E. 543, 83 Ga. 609. 

42. 111.—Craig v. Chicago Coach & 
Carriage Co., 172 Ill.App. 664. 

43. lowa.—Boyl v. Midland Lyceum 
Bureau, 138 N.W. 88^ 167 lowa 
678. 

22 C.J. p 1201 note 95. 

44. Newfoundl.—^Kent v. Christo- 
pher, 6 Newfoundl. 147. 

22 C.J. p 1201 note 96. 

45- Colo.—San Miguel Cons. (Jold 
Mln. Co. V. Stubbs, 90 P. 842, 39 
Colo. 359. 

46. Mo,—Coffman v. Saline Valley 

R. Co., 167 S.W. 1063, 183 Mo.App. 
622. 

47. N.H—^Locke v. Rowell, 47 N.H 
46. 

48. Mo.—Lewls V. Coates, 5 S.W. 
897, 93 Mo. 170. 

40. Tex,—^Marlln Lumber Co. v. 
Samuel Hastings Co., Civ.App., 198 

S. W. 1076. 

50. U.S.—Smith v. Royal Ins. Co., 
B.C.Cal,, 5 P,Supp. 436, reversed 
on other grounds, C.C,A., Royal 
Ins. Co. V. Smith, 77 P.2d 157. 

51. U.S.—Smith V. Royal Ins. Co., 
supra. 

62. III.—Wilkln V. Cltlzens Nat 
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cal manager,”®^ ‘lumber enough to build one dwell- 

ing hoase,”®^ “macadam,”56 “niade,”^® “measured in 
^all,”57 ‘^merchantable timb€r,”58 “normal condi- 
tions,”®^ “of excellent stock,”®® “old channel,”®^ 

<*ordinary alterations,”®^ «'qj. fQj. purpose of 

making connections with any other industry, except 

coal mines,‘‘outbuildings,’'®^ “proceeds,”®^ “pro- 
ceeds of sales,“product,”67 «profit,”68 “pub- 
lished,”®^ “rail,”*^® "rainy day,”7i “ready for occu- 
pancy,”*^^ "regular prices and regular tenns,”^^ 
'‘river,”*^^ “sanction,’’75 “satisfactory bond of the full 
amount of the contract,”^® “Savannah market,”^? 
«season,”^® “security for the payment made by 
note,”*^® “set of books»”^® “settle,’^8i ‘'stockholders,**®^ 
*'store,”*® “subject to the mortgage,”^^ ‘*suitable,”*5 
“taken from a two-inch meter,”86 “taking stock,”87 
“team,”^^ “tenement house,”89 “terms—cash with 


documents attached,”80 “terms regular,”®^ “Texas 
money, at its current price at New Orleans,”®^ 
“the currency used in the common business of the 
country at the date of maturity,”®^ “the dock,”®^ 
“the Street,”®5 “things,”®® “to be paid out of the 
last payment,”®"^ “to be taken from the car,”®* “un- 
settled,”®® “vicinity,”^ “waste ground,”^ “what mon- 
eys may be due me,”® “when transit car,”^ “white 
oak timber,”® “wholesale cost,”® “without damage,”*^ 
“with reasonable dispatch,”® “with the right to in- 
herit,”® and “work.”i® 

b. Words of Fixed Meaning 

Where words ars famillar and ordinary and not of 
technical use and have a well deflned meaning, parol 
evidence Is not admissible to explain them or glve them 
a different meaning. 

Where the words used are familiar and ordinary 


Bank of Paris. 18 N‘.B.2d 261. 2i98 
I11.APP. 38. 

53 ^ Ga.—Walkcr v. Rlley, 65 S.B. 
301, 6 Ga.App- 619. 

54. Ga.—Coleman v. Kea, 78 S.B. 
429, 12 Ga.App. 798. 

55. Mo.—^Viernow v. Carthage, 128 
S.W. 67, 139 Mo.App. 276. 

53 , Mo.—Hellrunff v. Vlviano, App., 
7 S.W.2d 288. 

57 , pa.—Miller v. Wiggins, 76 A. 

711, 227 Pa. 564, 19 Ann.Cas. 942. 

68. Tenn.—^Dorrls v. Kingri Ch., 64 
S.W. 683. 

59 . Ky.—Westinghouse Electric & 
Mf^. Co. V. Greenvllle Coal Co., 
188 S.W. 901, 169 Ky. 280. 

60. Mich.—Minor v. Walker, 146 N. 
W. 305, 179 Mlch. 645. 

61. Me.—^Bmery v. Webster, 42 Me. 
204, 66 Am.B. 274. 

62. U.S.—^Miller v. Sprlngr Oarden 
Ins. Co.. Wash., 202 F. 442, 120 C. 
C.A 548. 

63. 111.—Sholl V. Peoria & P. U. R. 
Co., 114 N.E. 629, 276 111, 267. 

64. Cal.—^Ruprecht v. Nicholson, 264 
P. 332, 88 Cal.App. 762. 

65. 111—Gould V. Lewis, 267 111.App. 
569. 

22 GJ. p 1201 note 13. 

68. N.Y.—Coles V. Saitta, 119 N.T.S. 
263. 

87. 111.—Stewart v. Smith, 28 111. 
397. 

63. Mich.—Brown v. Bartlett, 167 N. 
W. 847, 201 Mich. 268. 

69. Mass.—Stoops v. Smith, 100 
Mass. 63, 97 Am.D. 7'6, 1 Am.R. 35. 

70. N.C.—Willis V. Jarrett Constr. 
Co., 67 S.B. 266, 162 N.O. 100. 

71. U.S.—Balfour v. Wllkins. D.C. 
Or., 2 F.Cas.No.807, 5 Sawy. 429. 

Ta, Cal.—Morse v. Tochterman, 132 
P. 1066, 21 Cal.App. 726. 

22 C.J. p 1201 note 20. 


73. Ind.—Hoerger v. Sidway Mer- 
cantlle Co.. 109 K.E. 770, 188 Ind. 
610. 

74- N.H.—Greenleaf v. Kilton, 11 N. 
H. 530. 

75. N.T.—0’Sullivan v. Roberts, 42 
N.T.Super. 282. 

76. Pa,—McCrum v. Love, 58 Pa. 
Super. 404. 

77. Ga.—Goodman v. Henderson, 68 
Ga 567. 

73. Ga—^Purdom Naval Stores Co. 

V. Knight, 59 S.B. 433, 129 Ga 690. 
22 C.J. p 1201 note 26. 

79. N.Y.—Campbell Prlnting Press 
& Mfg. Co. V. Walker, 1 N.Y.St. 
200 . 

80. Ark.—^Western Assur. Co. v. Al- 
theimer, 26 S.W. 1067, 68 Ark. 665. 

81. 111.—^Adam v. Columhlan Nat. 
Life Ins. Co., 191 IlLApp. 378. 

82. Tex,—Carleton v. Roberts, 1 
Tex.Unrep.Cas. 687. 

22 C.J. p 1201 note 31. 

83. Colo.—^Divine v. George, 166 P. 
242, 63 Colo. 341. 

'<Store and gaxage** 

Conn.—Mirando v. Mirando, 132 A. 
910, 104 Conn. 318. 

84. Vt.—Merrill v. Cooper, 36 Vt. 
314. 

85. Ark.—^Davis v. Martin Stave Co., 
168 S.W. 663, 113 Ark. 326. 

88. N.Y.—Green Island Water Sup- 
ply Co. V. Trojan Laundry Co., 110 
N.Y.S. 608, 126 App.Div. 684. 

87. Tex.—Ginnuth v. Blankenshlp & 
Blake Co., Civ.App., 28 S.W. 828. 

88. Wis.—Ganson v. Madigan, 15 
Wis. 144, 82 Am.D. 659. 

89. N.Y.—^Kltching v. Brown, 73 N. 
B. 241, 180 N.Y. 414, 70 L.R.A. 742, 
afflrming 87 N.Y.S. 76, 92 App.Div. 
160. 

90. Wash.—^Phoenix Packing Co. v. 
Humphrey-Ball Co., 108 P. 962, 68 
Wash. 396. 


91. Mo.—Dlnuba Farmers* Union 
Packing Co. v. J. M. Anderson Gro- 
cer Co., 182 S.W. 1036, 193 Mo.App. 
236. 

92- Tex.—^Roberts v. Short, 1 Tex. 
373. 

93. Va—Calbreath v. Virginia Por- 
celaln & Barthenware Co., 22 Gratt. 
697, 63 Va 697. 

94u Mich.—Obenauer v. Solomon, 116 
N.W. 696, 161 Mich. 670. 

95- Ky.—^Versailles v. Brown, 96 S. 

W. 1108, 29 Ky.L. 1223. 

98. Ala—Napler v. Blliott, 68 So. 
436, 177 Ala. 113. 

97. Mass.—^Procter v. Hartigan, 9 
N.B. 841, 143 Mass. 462. 

98. Conn.—^F^lletti v. Carrano, 103 
A. 753, 92 Conn. 636. 

99. Cal.—^Auzerals v. Naglee, 16 P. 
871, 74 Cal. 60. 

1. S.C.—John T. Stanley Co. v. 
Kaufman, 171 S.B. 32, 170 S.C. 521. 

22 C.J. p 1202 note 49. 

2. Ind.—^Prather v. Ross, 17 Ind. 
495. 

3. Mass.—Capron v. Anness, 136 
Mass. 271. 

Conn.—Harlow v. Parsons Lum- 
ber & Hardware Co., 71 A. 734, 81 
Conn. 572. 

5. Ark.—Taylor v. Union Sawmill 
Co., 152 S.W. 160, 106 Ark. 518. 

8f Ark.—^Finn v. Culberhouse, 160 
S.W. 698, 106 Ark. 197. 

7. N.Y.—McKee v. De Witt, 43 N. 
Y.S. 132, 12 App.Dlv. 617. 

8. Mich.—^Harmon v. Mlchigran Unit¬ 
ed Tract. Co., 168 N.W. 521, 202 
Mich. 298. 

22 C.J. p 1202 note 54. 

9. Cal.—^Welnstein v. Moers, 279 P. 
444, 207 Cal. 534. 

10. Conn.—In re Curtls-Castle Ar- 
bitration, 30 A. 769, 84 Conn. 601, 
42 Am.S.R. 200. 
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and not of technical use and have a well defined 
meaning, parol evidence is not admissible to ex- 
plain them or give them a different meaning 
and, even where the words used are of a technical 
nature, or are confined to commercial parlance, if 
they have a fixed meaning among those to whom 
they are familiar, extrinsic evidence cannot be ad- 
mitted to give them a different meaning.^2 

This principle Jias been applied to exclude ex¬ 
trinsic evidence of a large number of words and 
phrases, among which may be mentioned "accept- 
able to the engineer,”!® “appurtenances,”^^ ''as soon 


as possible,'’l5 "burlap sacks,''l6 "car,”i7 «cellar,”!» 
"currency of this state,"current funds,”20 

"deal,”2i “delivery,”^^ "demonstration,”23 «doi. 
lars,”24 “estate,”26 “fully insured,'’26 ‘'furnished,”27 
"good quality,”28 *‘grandson,”29 «gross,”®® “half,”3i 

"help ,”22 “home,”23 ‘'intestate,”24 ‘‘legal represen- 
tatives,”25 '^egitimate railroad purposes,”36 ‘liabili- 
ties,”27 “made useful,”^» “manufacturing busi- 
ness,”22 “market value,”^® “more or less,”^i “N^w 

York state currency, ”^2 «north half,”^^ “paid,”44 
“par bank notes,”^® “passenger elevator,”^6 «pas- 
senger train,”^^ “placing,”48 and, likewise, among 


ll- U.S.—Continental Ins. Co. v. Sa¬ 
bine Towing- Co., C.C.A.Tex., 117 
F.2d S94, certiorari denied Sabine 
Towingr Co. V. Continental Ins. Co., 
61 S.Ct. 1111, 313 U.S. 588, 85 KEd. 
1543—A. W. Feeser, Inc., v. Amer¬ 
ican Can Co., D.C.Md., 2 F.Supp. 
561. 

Ala.—^Bx parte South, 88 So. 221, 
205 Ala. 31, denyin^ certiorari 
South V. First Nat. Bank, 88 So. 
219, 17 Ala.App. 569. 

Cal.—^Parlgiem v. Citizens Nat. Tnist 
& Savings Bank of Los Angeles, 
App., 110 P.2d 117—Palm Springs- 
Lia Quinta Development Co. v. 
Palm Springs Iiand & Irrigation 
Co., 98 P.2d 530. 36 Cal-App.2d 730. 
Fla.—^Johnston v. Cox, 154 So. 206, 
114 Pia. 243. 

Ga.—Henderson v. Sessoms, 123 S, 
E. 14, 157 Ga. 902—Mergenthaler 
Linotype Co. v. Glover Printing* & 
Stationery Co.. 199 S.E. 756, 58 Ga. 
App. 634. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Gilliam, 276 S.W. 
983, 210 Ky. 820. 

La.—^Pine Hilis v. Lefamann, 126 So. 
209. 169 La. 838. 

Md.—^Waddell v. Phillips. 105 A. 771, 
133 Md. 497. 

Mass.—Schaffer v. Hotel & Hailroad 
News Co., 165 N-B. 389, 266 Mass. 
276. 

Mich.—^Kent Storage Co. v. Grand 
Rapids Lumber Co.. 214 N.W. 111, 
239 Mich. 161. 

N.T.—Gray v. Shepard. 41 N.E. 500. 
147 N.T. 177, reversing 29 N.Y.S. 
975, 79 Hun 467—Bank of Rock- 
ville Centre Trust Co. v. Baldwin, 
265 N.Y.S. 343, 238 App.Div. 354— 
Globe & Rutgers Pire Ins. Co. v. 
liesher, Whitman & Co.. 215 N.Y.S. 
225, 126 Misc. 874. 

N.D.—Morton v. Woolery, 189 N.W. 

232, 48 N.D. 1132, 24 A.X..R. 1107. 
OkL—^Kingflsher Mill & Elevator Co. 
V. Westbrook, 192 P. 209, 79 Okl. 
188. 

R.I.—^Allen v. Penino, 181 A. 407, 55 
R.I. 353, 101 A.I/.R. 620. 

Tex.—^Edwaxds v. CNeal, Civ.App., 
28 S.W.2d 569, error dismissed— 
Bell V. Kirby Petroleum Co., Civ. 
Ajrp; 269 S.W. 170—Stockyards 


Nat. Bank v. Wilkinson, Civ.App.. 
230 S.W. 1040, error refused. 

Vt.—Burlington Grocery Co. v. Hea- 
phy’s Estate, 126 A. 525, 98 Vt. 
122 . 

Wash.—Olympie Securities Co. v. 
Pennsylvania Pire Ins. Co., 237 P. 
707, 135 Wash. 307. 

22 C.J. p 1202 note 58. 

12. Me.—^Keeling-Easter Co. v. Dun- 
ning, 92 A. 929, 113 Me. 34. 

22 C.J. p 1203 note 59. 

13- U.S.—^United Engineering & 
• Contracting Co. v. Broadnax, N.Y., 
136 P. 351, 69 C.C.A. 177, afflrm- 
ing, C.C., 128 F. 649, and certiorari 
denied 25 S.Ct. 800, 197 U.S. 624, 
49 L.Ed. 911. 

14. Tex.—Johnson v. Nasworthy, 
App., 16 S.W. 758. 

15. N.Y.—^Williams v. Gridley, 96 
N.Y.S. 978, 110 App.Div. 625, af- 
flrmed 79 N.E. 1119, 187 N.Y. 626. 

16. Me.—^Keeling-Easter Co. v. 
Dunning, 92 A. 929, 113 Me. 34. 

17- Ind.—Powler Utilities Co. v. 
Chaffin Coal Co., 87 N.E. 689, 43 
Ind. App. 438. 

18- N.Y.—^Lossing v. Cushman, 88 
N.E. 649, 195 N.Y. 386, reversing 
108 N.Y.S. 368, 123 App.Div. 693. 

19. Mo.—CockriU v. Kirkpatrick, 9 
Mo. 697. 

22 C.J. p 1203 note 66. 

8®* 111*—Galena Ins. Co. v. Eupfer, 
28 111. 332, 81 Am.D. 284. 

22 C.J. p 1203 note 67. 

21. Mass.—Greenfield 'First Nat. 
Bank v. Coffln, 38 N.E. 444, 162 
Mass. 180. 

22. Wis.—^Lippert v. Saginaw Min¬ 
ing Co., 84 N.W. 831, 108 Wis. 
512. 

23. Vt.—Grout V. Moulton, 64 A. 
453, 79 Vt. 122. 

24. HL—Howes v. Austin, 35 111. 
396. 

22 C.J. p 1203 note 71. 

85. Pa.—^In re Kemerer, 96 A, 654, 
251 Pa. 282. 

Tex.—0*Connor v. Camp, Civ.App 
168 S.W. 203. 

26. S.C.—^Kentucky Wagon Mfg. Co. 
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V. People’s Supply Co., 67 S.E. 676, 
77 S.C. 92, 122 Am.S.R. 640. 

22 C.J. p 1203 note 73. 

27. Wash.—^McConnell v. Gordon 

Const. Co., 178 P. 823, 105 Wash. 
659. 

28. Ark.—^Allen v. Nothem, 180 S. 

W. 465, 121 Ark. 160. 

29. N.B.—Doe V. Taylor, 6 N.B. 625. 

30. Pa.—^Lipper Mfg. Co. v Morris, 
58 Pa.Super. 611. 

22 C.J. p 1203 note 77. 

31. Vt—Butler v. Gale, 27 Vt 739. 

32. Wis.—^Hooker v. Hyde, 21 N.W. 
62, 61 Wis. 204. 

33- N.H.—^Day v. Towns, 81 A- 405, 
76 N.H. 200. 

34- IU.—Wilson V. Wilson, 109 N.B. 
36, 268 111. 270. 

35. Ala.—Sullivan v. Louisville & 
N. R. Co., 35 So. 694, 138 Ala. 660, 

36. Or.—Abraham v. Oregon & C. 
R. Co., 60 P. 899, 37 Or. 495, 82 
Am.S.R 779, 64 L.R.A. 391. 

37. Eng.—^Lloyd v. Sturgeon Falis 
Pulp Co., 85 L.T.Rep.N.S. 162. 

38. Mass.—^Davis v. Ball, 6 Cush. 
605, 53 Am.D. 63. 

39. Ky.—Green River Chemical Co. 
V. Rockport, 134 S.W. 1164, 142 
Ky. 609. 

40- N.J.—^Bockian v. United Candy 
Co., 102 A. 398. 91 N.J.Law 314. 

41. N.Y.—Beardmore v. Barry, 103 
N.Y.S. 363, 118 App.Div. 334, af- 
flrmed 86 N.B. 1122, 193 N.Y. 639. 

42. N.Y.—^Ehle v. Chittenango Bank, 
24 N.Y. 648, 

43. Wash.—Robinson v. Taylor, 123 
P. 444, 68 Wash. 361, Ann.Cas. 
191SB 1011. 

44- Tex.—^Latham Co. v. Louer, Civ. 
App., 176 S.W. 920. 

46. Tenn.—Bachmau v. Roller, 9 
Baxt 409, 40 Am.R. 97, 

48. Cal.—^Wllmarth v. Pacific Mut. 
Life Ins. Co., 143 P. 780, 168 CaL 
686, Ann.Cas.l916B 1120. 

47. 111.—^Nadler v. Illinois Commer¬ 
cial Men's Assoc., 188 Ill.App. 469. 

48. N.Y.—Heiberger v. Johnson, 53 
N.Y.S. 1067, 84 App.Div. 66. 
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which may be mentioned pians,”*» “quality guar- 
anteed,”®® “returned for repairs,”»! “ridge or 
hili,”»® “satisfactory demonstration,”»» “season,”»* 
“ship timber,”55 “sound,”6« “special tax,”57 “stock 
guaranteed true to name,”»» “strand,”»» "to be for- 
warded,”*® “unavoidable accident,”»! “vigorously 
push,”»® ‘‘watchman’s clause,”»® “well,”»* “wood,”»» 
and “workmanlike manner.”»» 

c. Teclmical or Trade Teims 

In a proper case paroi evidence Is admisslble to ex- 
plaln technical. or trade terms or expressions In written 
Instruments. 


Where a written instniment contains words or 
expressions which are of a technical nature, or 
words used in a particular trade or business, being 
connected with some art, science, or occupation, 
and unintelli^ble to the common reader, yet sus- 
ceptible of a definite interpretat ion by experts, pa¬ 
roi evidence is admitted for the purpose of explain- 
ing the language used and thus eifectuating the in- 
tention of the parties through the medium of their 
own language.®^ 

Words having both popular and technical mean- 


Pa.—^Hartley-Zeigrler Co. v. Ba- 
con, 96 A. 267, 251 Pa. 87. 
sa U.S.—Union Selling Co. v. 
Jones, Neb.. 128 F. 672, 63 C.C.A. 
224. 

61. N.T.—^Edwin B. Stimpson Co. v. 
Chicago, B. & Q. R. Co., 164 N.T.S. 
68 . 

62. Vt—Cilley v. Bacon, 93 A. 261, 
88 Vt. 496. 

63. Vt.—Grout v. Moulton, 64 A. 
463, 79 Vt. 122. 

64. Mass.—Buffington v. McNally, 

78 N.E. 309, 192 Mass. 198. 

22 C.J. p 1203 note 8. 

65. N.H.—Pillsbury v. Loclce, 33 N. 
H. 96, 66 Am.D. 711. 

56. Ohio.—Thompson v. Pruden, 18 
Ohio Cir.Ct. 886, 4 Ohio Clr.Dec. 
20 . 

22 C.J. p 1203 note 5. 

67. Mo.—^Pleadwell v, Missoiiri 
Glass Co., 140 S.W. 936, 160 Mo. 
App. 686, 131 S.W. 941, 161 Mo, 
App. 51. 

58. Cal.—Burge v. Albany Nurse- 
rles, Inc., 168 P. 343, 176 Cal. 313. 

59. N.Y.—Stillman v. Burfelnd, 47 

N.T.S. 280, 21 App.Div. 13. 

60. Mo.—Pischer v. Mechants' Dis- 
patch Transp. Co., 13 Mo.App. 133. 

61. N.T.—^Neff V. Friedman, 32 N.T. 
Super. 607. 

62. 111.—Lord V. Owen, 36 Ill.App. 
882. 

63. U.S.—^Kentucky Vermlllion Min¬ 
ing & Concentrating Co. v. Nor- 
wich Union Pire Ins. Soc., 146 P. 
696, 77 C.C.A. 121. 

64. N.T.—Strong v. Waters, 60 N. 
T.S. 267, 27 App.Div. 299. 

65. Newfoundl.—Thomas v. Marine 
Ins. Co., 4 Newfoundl. 173. 

66. Wash.—^Armstrong v. Wheeler, 
160 P. 6, 86 Wash. 251. 

67. U.S.—^Manhattan 011 Co. v. Mos- 
by, C.C.AMO.. 72 P.2d 840, 846, 
quoting Corpus Jtiris. Certiorari 
denied 66 S.Ct 237, 293 U.S. 623, 

79 L.Ed. 710—^Palmer v. Aeolian 
Co., C.C.AIowa, 46 P.2d 746, cer¬ 
tiorari denied 61 S.Ct. 660, 283 U. 
S. 861, 76 D.Ed. 1458—Internation-, 


al Trading Co, of America v. John 
Sexton & Co., C.C.A.I11., 24 P.2d 
12—^Franklln Sugar Reflning Co. v. 
Wllllam D. Mullen Co., C.C.A.Del., 
12 F.2d 886, reversing, D.C., 7 P.2d 
470—^A. W. Peeser, Inc., v. Ameri¬ 
can Can Co., D.C.Md., 2 F.Supp. 
661—Pranklln Sugar Reflning Co. 

V. Egerton, C.C.A.Md., 288 P. 698 
—^American Sugar Reflning Co. v. 
Colvln Atwell & Co., D.C.Pa., 286 
P. 685—^American Concrete Steel 
Co. V. Hart, C.C.A,N.T., 286 P. 
322, aiflrming, D.C., Hart v. Ameri¬ 
can Concrete Steel Co., 278 P. 641 
—Schmldt & Zeigler v. Grlffin Gro- 
cery Co., C.C.AGa., 284 P. 641. 

Ark.—^American Snuff Co. v. Stuck- 
ey, 123 S.W.2d 1063, 197 Ark. 640 
—Ciear Creek Oil & Gas Co. v. 
Bushmlaer, 264 S.W. 830, 166 Ark, 
803. 

Cal.—Califomia Canning Peach 

Growers v. Williams, 78 P.2d 1161, 
11 Cal.2d 238—Califomia Canning 
Peach Growers v. Williams, 78 P. 
2d 1164, 11 Cal.2d 221—Cohn v. 
Bessemer Gas Engine Co., 186 P. 
200, 44 CaLApp. 86. 

Conn.—John Arborio, Inc., v. Scapin, 
186 A. 488. 121 Conn. 492. 

Ga.—^Walnut Creek Mllling Co. v. 
Smith Bros. Co., 173 S.B. 96, 178 
Ga. 40, answers conformed to 174 
S.B. 266, 49 Ga.App. 116—Mays v. 
Hankinson & Hagler, 120 S.E. 793, 
31 Ga.App. 473—^H. A. Dover & 
Son V. Iroquois Mfg. Co., 117 S.E. 
109, 30 Ga.App, 136. 

111.—^Air Conditionlng Corporation v. 
Honaker, 16 N.E,2d 163, 296 111. 
App. 221. 

Ind.—Keithly v. Craig, 136 N.E. 166, 
79 Ind.App. 403. 

La.—^Mlxon v. St. Paul Pire & Ma¬ 
rine Ins. Co. of St. Paul, Minn., 
84 So. 790, 147 La. 302. 

Mass.—Stanley Newman Co. v. City 
of Boston, 197 N.E. 55, 291 Mass. 
366—Martin v. Jablonski, 149 N.E. 
166, 263 Mass. 451—^Linton v. 

Noonan, 130 N.E. 170, 238 Mass. 
31. 

Mich.—^Edgar v. Hewett Grain & 
Provislon Co. of Bscanaba, 202 N. 

W. 972, 230 Mich. 168—Corneli v. 
New Era Lumber Co., 39 N.W. 7, 
71 Mich. 360. 


iMo.—Wisconsin & Arkansas Lumber 
I Co. V. Buschow Lumber Co., App., 
267 S.W. 840. 

MonL—^Rice v. Chicago, M. & St. P. 

Ry. Co., 197 P. 999, 59 Mont. 670. 
Neb.—State v. Commercial Casualty 
Ins. Co., 248 N.W. 807, 126 Neb. 
43, 88 A.L.R. 790. 

N.T.—Willlam H. Waters, Inc., v. 
March, 269 N.T.S. 420, 240 App. 
Div. 120—^McCarthy v. Krebs Pig- 
ment & Chemical Co., 198 N.T.S. 
646, 204 App.Div. 501, reversing 
194 N.T.S. 138, 118 Misc. 666— 
Gumbinsky Bros. Co. v. Smalley, 
197 N.T.S. 630, 203 App.Div. 661, 
afflrmed 139 N.E. 768, 235 N.T. 619 
—Mandel v. National Ass^n Bldg. 
Corporation, 193 N.T.S. 777, 200 
App.Div. 767—Brlmberg v. George 
B. Herzig Co., 192 N.T.S. 830, 200 
App.Div. 106—^Kraft .v. Lincoln 
Mills Co., 28 N.T.S.2d 129. 

N.C.—Owens v. Reserve Loan Life 
Ins. Co., 176 S.B. 203, 206 N.C. 
864—^Richardson v. Woodruff & 
Sons, 100 S.B. 173, 178 N.C. 46. 
Okl.—Sterllng Milk Products Co. v. 

O. K. Co-operative Milk Ass’n, 84 

P. 2d 610, 184 Okl. 71—Webb v. 

Woods, 65 P.2d 969, 176 Okl. 306— 
Smith V. Perguson, 221 P. 447, 
96 Okl. 160—Hines v. Olsen, 190 P. 
266, 78 Okl. 269—Winemiller v. 

Page, 188 P. 601, 76 Okl. 278. 

Or.—^Hurst v. W. J. Lake & Co., 16 
P.2d 627, 141 Or. 306, 89 A.L.R. 
1222—Coast Pir Lumber Co. v. 
Parker, 213 P. 617, 106 Or. 641— 
McDonald v. Supple, 190 P. 316, 96 
Or. 486. 

Pa.—^Electric Reductlon Co. v. Colo- 
nial Steel Co., 120 A. 116, 276 Pa. 
181—^Railway Express Agency v, 
Pennsylvania Public Utility Com- 
mission, 4 A.2d 176, 134 Pa.Super. 
406—Casselberry v. Stair, 34 Pa. 
Dlst. & Co. 72. 

S.C.—Cooper & Grlffln v. W. C. Cooke 
& Co., 116 S.B. 312, 122 S.C. 31*4. 
Tenn.—Ulhorn v. Cohen Grocery Co., 
3 Tenn.App. 400. 

Tex.—Taylor Mllling Co. v. Ameri¬ 
can Bag Co., Civ.App., 230 S.W. 
782—Dallas Waste Mills v. Early- 
Poster Co., Civ.App., 21'8 S.W. 516, 
dismissed for want of jurisdlc- 
tlon. 
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ing. It is not necessary in order that this rule may 
apply that the word or phrase should have no fixed 
meaning in ordinary usage, for even though it has 
such a meaning, yet if it also has a technical mean¬ 
ing in the langtiage of commerce or art,®^ parol 
evidence is admissible to show that it was used in 
the latter sense,®® and extrinsic evidence is admis¬ 
sible to explain what the technical meaning isJ® 
On the other hand, the existence of a recognized 
technical meaning of a word or phrase does not pre- 
clude a showing that it was used in a colloquial 
sense, where the sense in which it is used is doubt- 
ful,^^ or where the writing would be entirely mean- 
ingless if the word or phrase was given its striet 
technical meaningJ® 

In the applicalion of the principle under consid- 
eration, extrinsic evidence has been admitted to 
show the meaning of a large number of words and 


phrases, among which may be mentioned “actual 
stone measured in the wall,”73 “Ad. Service con- 
sisting of: One Little Housemaid cut for each 
week,”74 “all right of way clearing,”76 «approxima- 
tion,”*^® "Bayo,”'^7 “Big Vein Cumberland coal,”'^® 

'*board measure,”79 ^‘breeder,”®® ‘‘burlesque,”®! 

“busy season,"®^ “cabinet and mahogany door mak- 
ing,”®® “car,”®^ “carpentry and timbers,’*®® “C/0 
Harder for dressing, Tuscaloosa, Alabama,”®® ‘'cold 
storage,”®^ “colliery,”®® “confirm,”®® “crop of 
flax,”®0 “dangers of the river,”®l “dirt work,”®® ‘‘di- 
vision,'" as used by railroad men,®® “dry salt,”®^ 
“dull season,”®® “equipment,”®® “excavated and re- 
paired,”®7 “feed privileges,”®® “flagging,”®® “floor 
slab,”l “four dollars an order,”® “fumishing trade,”® 
‘‘furring,”^ “Geneva washed furnace coke,”® “good, 
hard brick,”® “guaranteed basis “handle,”® 

“heater charges,”® “hewn timber, to average one 
hundred and twenty feet, and class B. No. 1 


Vt.—^Miles V. Vermont Fruit Co., 124 

A. 659. 98 Vt 1. 

Wash.—Cralg v. Richfleld OIl Co. of 
Califomia. 10 P.2d 216, 167 Wash. 
664—^Plorence Flsh Co. v. Everett 
Packing Co., 188 P. 792, 111 Wash. 
1—^Wright V. Seattle Grocery Co., 
177 P. 818, 105 Wash. 383. 

Wis.—Seitz V. Zukowski, 215 N.W. 

939, 194 Wis. 78. 

22 C.J. p 1203 note 16. 

Testimony of skllled witness see su¬ 
pra § 482. 

ea, Mich.—Chase v. Ainsworth, 97 
N.W. 404, 135 Mlch. 119. 

22 C.J. p 1204 note 17. 

69. U.S.—^American Agr. Chemical 
Co. V. Moore, D.C-Ala., 17 P.2d 196. 
Cal.—Cooney v. Olide, 275 P. 257, 
97 Cal.App. 77. 

N.T.—Gumbinsky Bros. Co. v. Smal- 
ley, 197 N.T.S. 530, 203 App.Div. 
661, affirmed 139 758, 236 N.Y. 

619. 

Wash.—^Florence Flsh Co. v. Everett 
Packing Co., 188 P. 792, 111 Wash. 
1 . 

22 C.J. p 1205 note 18. 

TOi, Or. — Abraham v. Oregon & C. 
R. Co., 60 P. 899, 37 Or. 495, 82 
Am.S.R. 779, 64 L.R^Al. 391. 

22 C.J. p 1205 note 20. 

71. Kan.—^Missouri, K. & T. R. Co. 

V, Missouri Pac. B. Co., 175 P. 
97, 103 Kan. 1. 

Mlch.—Brown v. Bartlett 167 N.W. 

847. 201 Mich. 268. 

79. lowa.—^Kohl v. Fredexick, 88 N. 

W. 1055, 115 lowa 517. 

73. Tez.—^Brenneman v. Bush, Civ. 
App., 30 S.W. 699. 

74. Mo.—^Buster Brown Co. v. North 
Mehomay Fumiture Co., 126 S.W. 
988, 140 Mo.App. 707. 

75. N.B.—Lalne v. Kennedy, 43 N. 

B. 178. 


7& N.C.—Neal v. Camden Ferry 

Co., 82 S.B. 878, 166 N.C. 563. 

22 C.J. p 1206 note 26. 

77. Cal.—Cardiner v. McDonogh, 81 
P. 964, 147 CaL 318. 

78 . U.S.—S. M. Hamilton Coal Co. 
V. New York & Philadelphia Coal 
& Coke Co., N.Y., 160 P. 76, 87 

C.C.A. 231. 

79. Ark.—^Paepcke-Leicht Lumber 
Co. V. Talley, 163 S.W. 833, 106 
Ark. 400, 

80. Minn.—St Paul & M. Trust Co. 
V. Harrlson, 66 N.W. 980, 64 Minn. 
300. 

22 C.J. p 1205 note 30. 

81. Pa.—^Hyde & Behman Amuse- 
ment Co. v. Safe Deposlt & Trust 
Co., 93 A. 285, 247 Pa. 146. 

22 C.J. p 1205 note 31. 

33, Wash.—Schultz v. Simmons Fur 
Co., 90 P. 917, 46 Wash. 565. 

83. N.Y.—Stroud v. Flith, 11 Barb. 
300. 

84. Wash.—Carstens v. Nut House, 
164 P. 770. 96 Wash. 50. 

85. Ind.—^Todd v. Howell, 95 N.B. 
279, 47 Ind.App. 665. 

88. Ala.—^Barron v. Mobile & O. R. 

Co., 66 So. 862, 2 Ala.App. 555. 

22 C.J. p 1206 note 8. 

87. N.Y,—^Behrman v. Linde, 47 
Hun 530. 

88. Pa.—Carey v. Bright, 58 Pa. 70. 

89. N.Y.—^Dominion Trading Co., 
Inc., V. Kronman & Co., Inc., 170 
N.Y.S. 219. 

22 C.J. p 1205 note 38. 

90. N.Y.—Goodrich v. Stevens, 5 
Lans. 230. 

91. Ala.—McClure v. Cox, 32 Ala, 
617, 70 AmJD, 552. 
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92. La—P. A. Cocke Live Stock Co. 
V. Adams, 2 La.App. 608. 

93. Or.—^Burton v. Oregon-Washlng- 
ton R. & Nav. Co., 38 P.2d 72, 148 
Or. 648. 

94. S.C.—^Forbes v. Pearson, 68 S.E. 
964, 87 S.C. 67. 

95. Wash.—Schultz v. Simmons Fur 
Co., 90 P. 917, 46 Wash. 666. 

98. Or.—Bligh v. Laflar, 178 P. 853, 
91 Or. 388, rehearlng denled 179 
P. 288, 91 Or. 388. 

22 C.J. p 1205 note 43. 

97. Pa—^Miller v. McKeesport & W. 
R. Co., 36 A. 287, 179 Pa. 360. 

9& Tex.—^Missouri, K. & T. R. Co. 
V. De Bord, 53 S.W. 587, 21 Tex. 
Civ.App, 691. 

99. 111.—Toledo, St L. & W. R. Co. 
V. Eaat St. Louis & S. R. Co., 197 
IlLApp. 230. 

1. Md.—^^tna Indemn. Co. v. Wa- 
ters, 73 A. 712, 110 Md. 673. 

8. N.Y.—^Newhall v. Appleton, 49 N. 
Y.Super. 238. 

3. Ark.—Wilkes v. Stacy, 169 S.W. 
796, 113 Ark. 566. 

4- Mo.—^Lasar Mfg. Co, v. Pelllgreen 
Constr. & Inv. Co., 163 S.W. 691, 
179 Mo.App. 447. 

5. U.S.—McKeefrey v. Dlmmlck, C. 
C.Pa, 166 F. 370. 

6. N.Y.—Pelter v. Claffy, 12 N.Y.St 

626. affirmed 24 N.B. 1096, 120 N.Y. 

627. 

7. Ala—J, C. Lysle Mllling Co. v. 
North Alabama Grocery Co., 77 So. 
748, 201 Ala 222. 

& Tex.—San Antonio Life Ins. Co. 
V. Griffith, Clv.App., 1'86 S.W. 335. 

9. Me.—^Ross V. Maine Cent R. Co., 
96 A. 223, 114 Me. 287. 
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good,”^® ‘'horse power,”ii '*keep them otit,”i 2 «ley- 
gjg »>13 “lighterage free,”^^ “k)ose delivered Ben- 
nettsville,”^® “mar^ns to cover any decime in the 
market shall be deposited by the buyer promptly on 
demand of the seller, and the failure to deposit same 
promptly shall entitle the seller to close out his 
contract and hold the buyer for any loss,”!® “ma- 
son work,”^*^ “mercantile measurement,”!^ “tner- 
chantable Irnnber, mill run,”i9 “modern asphalt road- 
way,”^® *'noiseless steam motors,”^! «Nq. 2 or bet- 
ter*' grade of luinber,22 “number / common bass- 
wood/*^^ “on margin,”24 "Outcault Service De 
Luxe, ”25 *'properly brickwork,”^® “quantity guaran- 
teed,”27 'Vegular engagement,”28 “regular season,”29 
“reinsurances,”20 «retorts,”^! “right of way clear- 
jjjg»32 “roof slab,”23 “royalties,”34 "saw titnber,”36 

“sea letter,”36 “season” in contracts of employ- 
ment,27 ''shipment buyer’s option,”38 **shipping in- 
structions,”29 *'slightly processed,”^^ “spitting of 


blood,”4i “Standard 1905 ,”^2 «subject to Louisville 
terms,”43 “subject to strikes,”44 “switching,”^^ 

“terms: Dryer, net sixty days,”^® “theatrical sea- 
son,”47 "to be invoiced as per the following cost 
mark,”48 "tontine policy,”^^ “transfer,”^® “transpor- 

tation,”5i “traveling expenses, ”52 "two hundred 

Rose two hundred Ohio one hundred Triumph,”®® 
“white basswood,”54 “wholesale cost,”5® “winter 
months,”56 “winter wheat bran,”57 “without time 
limit,”58 “zinc,”59 and “74 degree gasoline.”®® 

(L Abbreriations, Signa, and Cipher Writings 

ParoI evidence is admissible In a proper case to ex- 
plaln the meaning of abbrevlatlons, slgns, or cipher 
writings. 

Parol or extrinsic evidence is admissible to ex- 
plain the meaning of abbreviations appearing in a 
written instrument;®! but this principle is of course 
not applicable in the case of those abbreviations of 


la Ala.—Jones v. Anderson, 76 Ala. 
427—Jones v. Anderson, 2 So. 911, 
82 Ala. 302. 

11. Tex.—Southern Gas EJngine Co. 
V. Adams. Clv.App., 1*69 S.W. 1143. 

12. lowa.—Morrison Mfg. Co. v. 
Brysoa, 103 N.W. 1016, 106 N.W. 
163, 129 lowa 645. 

13. Vt.—^Douglass v. Morrisville, 95 
A. 810, 89 Vt. 393. 

14. Me.—Ross V. Maine Cent. K. Co., 
96 A. 223, 114 Me. 287. 

15. S.C.—Forbes v. Pearson, 68 S. 
E. 964, 87 S.C. 67, 

16. S.C.—Forbes v. Pearson, supra. 

17. 111.—^Blgin V. Joslyn, 36 111.App. 
301, afflrmed 26 N.K 1090, 136 111. 
252. 

la. Ark.—Paepcke-Leicht Lumber 
Co. V. Talley, 163 S.W. 833, 106 
Ark. 400. 

Mo.—Gaunt v. Pries, 21 Mo.App. 540. 

19. Or.—Barnes v, Leldigh, 79 P. 
61, 46 Or. 43. 

20. Ky.—Tennant Land Co. v. Nor- 
deman, 146 S.W. 756, 148 Ky. 361. 

81. N.H.—^Farnum v. Concord Horse 
R. Co., 2*9 A. 541, 6'6 N.H. 669. 

22. Wis.—Garton Toy Co. v. Bus- 
well Lumber & Mfg. Co., 136 N.W. 

• 147, 160 Wls. 341. 

23. N.T.—Lucas E. Moore Stave Co. 
V. M. Mosson Co., 126 N.T.S. 79. 

24. Conn.—Hatch v. Douglas, 48 
Conn. 116, 40 Am.R. 164. 

25. Kan.—Outcault Advertising Co. 
v. H. G. Waltner Mercantile Co., 
153 P. 518, 96 Kan. 689. 

86. Pa.—^Edmonds v. Connellsville 
First Nat. Bank, 64 A. 671, 216 Pa. 
647. 

87, N.T.—Bissel v. Campbell, 64 N. 
T. 353. 


28- N.T.—Lewis v. Blackwood, 137 

N.T.S. 1061, 163 App.Div. 36. 

29. Pa.—Loverlng v. Miller, 67 A. 
209, 128 Pa. 212. 

30- Mass.—Federal Ins. Co. v. Gil- 
mour, 92 N.E. 86, 206 Mass. 203. 

31. Mich.—McKinnon Boiler & Ma- 
chine Co. v. Central Michigan Land 
Oo„ 120 N.W. 26, 156 Mich. 11. 

32. N.B.—Laine v. Kennedy, 43 N.B. 
173. 

33- Md.—^-Etna Indemn. Co. v. Wa- 
ters, 73 A. 712, 110 Md. 673. 

34. Okl.—Melton v. Sneed, 109 P.2d 
609. 

86. Tex.—^Butcher v. Smith, Civ. 
App., 195 S.W. 1180, eppeal dis- 
missed Smith v. Butcher, 223 S.W. 
166, 110 Tex. 617. 

36. N.T.—Sleght v. Hartshome, 2 
Johns. 631, reversing 1 Johns 192. 

37. N.T.—Mcintosh v. Miner, 66 N. 
T.S. 736, 63 App.Div. 240—Wach- 
tershauser v. Smith, 10 N.T.S. 636. 

aa S.C.—^Forbes v. Pearson, 68 S. 
B. 964, 87 S.C. 67. 

39. Tex.—Hlggins Mill & Elevator 
Co. V. Gossett, 125 S.W. 927, 59 
Tex. Civ. App. 136. 

40. Cal.—Scudders-Gale Grocery Co. 
V. Gregory Fruit Co., 99 P. 978, 9 
Cal.App. 563. 

41. Mo.—Slngleton v. St. Louls Mut 
Ins. Co., 66 Mo. 63, 27 Am.R. 321. 

42. Oa.—^Kirby Planing Mill Co. v. 
Hughes, 76 S.E. 1069, 11 Ga.App. 
645. 

43. Ala.—Cassells' Mill v. Strater 
Bros. Grain Co., 51 So. 969, 166 
Ala. 274. 

44- Wis.—Hesser - Mllton - Henahan 

Coal Co. V. La Crosse Fuel Co., 90 
N.W. 1094, 114 Wis. 664. 

45. Ga.—^Dixon v. Central of Geor- 
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gia R. Co., 35 S.E. 369, 110 Ga. 
173. 

46L Pa.—^A. T. Hagen Co. v. Green- 
wood, 27 Pa.Super. 239. 

47- Pa.—Lovering v. Miller, 67 A. 

209, 218 Pa. 212. 

22 C.J. p 1206 note 94. 

48. Mo.—Webb v, Stelner, 87 S.W. 

618, 113 Mo.App. 482. 

49- Mo.—Thompson v. Thorne, 83 
Mo.App. 241. 

5a Ga.—^Dixon v, Central of Geor- 
gia R. Co., 35 S.E. 369, 110 Ga. 
178. 

51. Ga.—Dixon v. Georgia Cent. R. 
Co., supra. 

58. Mo.—^Wilcox V. Baer, 86 Mo.App. 
587. 

53. Mo.—^Blam v. Western Union 
Tei. Co., 88 S.W. 116, 113 Mo.App. 
538. 

22 C.J. p 1206 note 1. 

54. N.T.—Lucas E. Moore Stave Co. 
V. M. Mosson Co., 126 N.T.S. 79. 

55. Ark.—^Finn v. Culberhouse, 160 
S.W. 698, 106 Ark. 197. 

56. Cal.—Whitney v. Aronson, 130 
P. 700. 21 Cal.App. 9. 

57. Va.—^Walker v. Gateway Milling 
Co., 92 S.E. 826, I2l Va. 217. 

58. N.T.—Sholl V. Prlnce Line, 96 
N.T.S. 368, 109 App.Div. 691. 

22 C.J. p 1206 note 6. 

59. N.J.—New Jersey Zinc Co. v. 
Boston Franklinlte Co., 15 N.J.Eq,. 
418. 

22 C.J. p 1206 note 7. 

60. Wis.—Berry v. Wadhams Oil 
Co., 146 N.W. 783. 166 Wls. 688. 

61. Ga—Morrison v. Alexander. 106 
S.E. 734, 26 GaApp. 455. 

111.—^People V. Thompson, 129 N.E. 
165, 295 111. 187. 

Me.—^Lewis Poultry Co, v, New York 
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the meanings of which the courts will take judicial 
notice.®^ Similarly» where a writing contains cer- 
tain signs or characters the meaning of which is 
not commonly known, although it is familiar to 
those among whom such signs or characters are 
used, parol or extrinsic evidence of their meaning 
is admissibleand parol explanations of mem¬ 
oranda tised in businesses, and unintelligible to 
those not engaged in such businesses, have always 
been admitted as violating no rule against contra- 
dicting or varying the terms of a written contract.®^ 
Where a writing is in cipher, the meaning may be 
explained by a person able to read the cipher.®® 
For parol evidence to be admissible to explain an 
abbreviation the explanation must be consistent with 
the terms of the instrument.®® Evidence as to what 
was said as to initials is inadmissible where it would 
add to the terms of the writing.®7 

e. Foreign Langnage 

A writing In a foreign language not understood by 
the court may be interpreted. 

If the writing is in a language not understood by 
the court, it may be interpreted.®® 


f. Local Usage of Tenns 

Parol evidence as to local usage of terms may be 
admitted. 

Where words or phrases have acquired a definite 
meaning by local usage, and the language used is 
such that the court does not understand it, parol 
evidence is admissible as to the meaning of such 
words or phrases;®® but it has also been held that, 
where a term is of general use throughout the state 
or country and is not peculiar to any particular part 
or section thereof, it cannot be shown by parol evi¬ 
dence that in a certain locality the term has a mean¬ 
ing other than that which it has in other parts of 
the state or country. 

g. Intention as to Heaning of Words 

The meaning of words cannot be varled by the pri¬ 
vate Intention of the parties where the meaning Is ciear, 
but In a proper case evidence Is admissible to show that 
the parties Intended the words to be used out of their 
ordlnary meaning. 

While the meaning of words of a written instru¬ 
ment, if ciear, cannot be varied by proof of the pri¬ 
vate intention of the parties,the court may re- 
ceive evidence to show that the parties intended the 
words to be used out of their ordinary meaning.*^® 


Cent R. Co., X05 A. 109. 117 Me. 
482. 

Miss.—Seward v. Caxter, 200 So. 248. 
N-T.—Bolton Worsted Mills Co. v. 
United British Ins. Co., 193 N.Y.S. 
688, 118 Misc. 530. 

Okl,—Kinfir Collie Co. v. lUchards, 
184 P. 130, 76 Okl. 6. 

Tex.—^North Texas Oil & Reflning: 
Co. V. Standard Tank Car Co., Clv. 
App.. 249 S.W. 253. 

22 C.J. p 1206 note 10. 

63. Mich.—^Da^es v. Brake, 83 N.W. 
1039/125 Mich. 64, 84 Am.S.R. 556. 

22 C.J. p 1207 note 11. 

6S1, N.T.—Loonsk Bros. v. Sinclair 
Motor Corporation, 4 2»r.Y,S.2d 416, 
254 App.Div. 137. 

Ohio.—State v. Board of Deputy 
State Sup'ra of Elections of Craw- 
ford County, 143 N.B. 667, 110 Ohio 
St. 240. 

22 C.J. p 1207 note 12. 

64. r N.Y.—Pranklin Sugar Reflnlng 
Co. V. Lipowicz, 160 N.E. 916, 247 
N.Y. 465, 59 AL.R. 1414, afflrm- 
ing 221 N.Y.S. 11, 220 App.Div. 160. 

22 C.J. p 1207 note 14. 

XSxnorainda held explaiaahle 

(1) “P. O. B." 

Cal.—Gianelll v. Globe Grain & Min¬ 
ing Co., 191 P. 720, 48 Cal.App. 103. 
Or.—^McDonald v. Supple, 190 P. 315, 
96 Or. 486. 

22 CJ. p 1207 note 14 £a] (3), (4). 

(2) *'0. K."—^Nowlln v. Noteware, 

7 S.W.2d 791, 177 Ark. 688. 

22 CJ, p 1207 note 14 [a] (1). 


05. Ga.—-Wilson v. Frishee, 67 Ga. 
269. 

Psu—^Wingate v. Mechanics' Bank, 10 
Pa. 104. 

66- Okl,—White V. Oliver. 49 P.2a 
147, 173 Okl. 559, 100 AL..R. 1461. 

67. N.J.—National Spun Sllk Co. v. 
Peerless Silk Mills Corporation, 
116 A. 711, 97 N.J.Law 190, afflrm- 
ing 114 A 312, 96 NJ.Law 49. 

68. lowa-—^Erusha v. Tomash, 67 N. 
W, 390, 98 lowa 610. 

22 C.J. p 1207 note 16. 

69. XJ.S.—^Daniel v. Pappas, C.C.A. 
Okl., 16 P.2d 880—^Markey v. Brun- 
son, C.CA.S.C., 286 P. 893. 

Ark.—Murdock v. Reynolds, 22 S.W. 

2d 1007. 180 Ark. 729. 

Neb.-—Haney v. Collins, 174 N.W. 
419, 103 Neb. 782. 

N-J,—Cramer & King Co, v. Nation¬ 
al Surety Co. of New York, 134 
A 771, 103 NJ.Law 83. 

N.Y.—Wells V. Pisher, 199 N.Y.S. 

I 694, 696, 205 .App.Div. 212, clting 
Coxpus Jhxls, and reversed on oth¬ 
er grounds 142 N.E. 368, 237 N.Y. 
79, 

Or,—Coast Fir Luznber Co. v. Park¬ 
er, 213 P. 617, 106 Or. 641. 

22 C.J. p 1207 note 17. 

7D. N.Y.—Stlllman v. Burfeind, 47 
N.Y.S. 280, 21 App.Div. 13. 

22 aj. p 1208 note 18. 

71. XJ.S.—^In re Tidewater Coal 
Exch., D.aN.Y., 292 P. 225, af- 
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flrmed, C.C.A., 296 P. 701, certiora¬ 
ri denied Davis v. Coyle, 44 S.Ct, 
454, 264 U.S. 696, 68 L.Ed. 868-- 
Pond Creek Mill & Elevator Co. v. 
Clark, C.C.AI11., 270 P. 482. 

Cal.—^Watson v. Pisher, 260 P. 677, 
79 CaLApp. 631. 

Ind.—Southwestem Milling Co. v, 
Niemeier, 131 N.B. 831, 76 Ind. 
App. 278. 

Mo.—State ex rei. Youngrman v. Cal- 
houn, App., 231 S.W. 647—Outcault 
Advertising Co. v. Schierbaum, 
App., 209 S.W. 982. 

N.D.—^Emhden State Bank v. Boyle, 
196 N.W. 820, 60 N.D. 673. 

22 C.J. p 1208 note 19. 

72. U.S.—In re Tidewater Coal 
Exch., D.C.N.Y., 292 P. 226, af- 
firmed, C.C.A., 296 P. 701, certiora¬ 
ri denied Davis v. Coyle, 44 S.Ct. 
454, 264 U.S. 596, 68 L.Ed. 868. 
Ga.—^Pioneer Mercantile Co. v. FTee- 
man, 113 S.E. 21, 29 Ga.App. 11. 
Ohio.—^In re Fulk's Estate, 24 N.E. 
2d 1020, 136 Ohio St 2‘33. 

Bvldenoe of real sense In which 
words with special meaning or trade 
phrase were used in contract or 
generally known fixed trade slgnifl- 
cance thereof. is competent, if jus- 
tice requires, but word liaving com- 
mon or generally accepted ordinary 
meaning is supposed to have been so 
Intended, unless it is plaln from con- 
text or properly made to appear that 
it was used in another sense.—Tate- 
Jones & Co. v. Union Electric Steel 
Co., 126 A 813, 281 Pa 448. 
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Thus evidence has been held admissible to show the 
meaning attached to the word “premmm.”73 if the 
writing itself shows that certain words therein were 
used in a particular sense, evidence dehors the writ- 
ing of the ordinary meaning of such words is not 
admissible.*^^ 

§ 963. Date of Instrument 

As a general rule paroi evfdence Is admissible to sup- 
ply or correct the date of an instrument where th*e date 
is not a materlal part of the contract. 

As a general rule it is admissible to show by paroi 
the true date of an instrument, even though such ev¬ 
idence may tend to vary the writing, or to supply 
the date when it is omitted, for the date is not gen- 
erally such an important element of the agreement 
that the reason o£ the rule against paroi evidence 
applies thereto, and in addition to this the evidence 
lisually amounts to mere correction of a mistake.'^^ 

On the other hand, the rule against paroi evi¬ 
dence to vary or contradict written agreements ap¬ 
plies in full force to preclude any evidence varying 
the date of a written instrument, where the date is 
a material part of the contract or undertaking, so 


that to vary the date would vary the rights of the 
parties.'^® Such a case arises where a promissory 
note is made payable a certain time after datCj^*^ 
where the date is referred to in the body of the 
contract as fixing the time of pa 3 anent,'^® or where 
the date of a lease shows the remaining time it has 
to run and is thus obviously an essential item in 
the description of the interest created by the in¬ 
strument, without the fixing of which the whole 
interest under the lease would be indeterminate.'^^ 
However, where a contract provided that certain 
Work should be completed within a certain number 
of days *'after the date of the execution of the con¬ 
tract,” paroi evidence was admitted to show that 
the contract was executed and delivered at a date 
subsequent to the date of the instrument.80 

§ 964. Discharge, Performance, and the Like 

The discharge, performance, release, or abrogation 
of a written contract ordinarily may be shown by paroi. 

Paroi evidence is admissible to show that a writ¬ 
ing purporting to be a contract has ceased to be a 
contract.8i It is always competent for a party to 
a written contract or obligation to show that his lia- 


73. Ga.—Pioneer Mercantile Co. v. 
Freeman, 113 S.E. 21, 29 Ga.App. 
11 . 

74. Tex,—^West v. Carlisle, Civ.App., 
199 S.W. 615. 

75. U.S,—Queen Ins. Co. of Ameri¬ 
ca V. Citro, C.C.A.I11., 68 F.2d 107 
—Anderson v. Eischen, C.C.A.Or., 
16 F.2d 64—Davidson v. Poague, 
C.C.A.I11., 268 F. 876. 

Ala.—Phillips v. Slpsey Coal Mining: 
Co., 118 S0..613, 218 Ala. 296— 
Edmundson v. Mullen, 110 So. 391, 
215 Ala. 297—Moore v. ■William- 
son, 104 So. 645, 213 Ala. 274, 42 
A.L.R, 981—Harrla v. Geneva Mill 
Co., 96 So. 622, 209 Ala. 638—Sove- 
relgn Camp, W. O. W., v. Reed, 94 
So. 910, 208 Ala. 457—Pake v. 
Lindsey Mill Co., 94 So. 673, 208 
Ala 569—Jones v. First Nat. Bank, 
89 So. 437, 206 Ala. 203—Davis v. 
Reid Lumber Co., 86 So. 379, 204 
Ala 617—Corley v. Vizard, 84 So. 
299, 203 Ala 564—Bames v. Fed- 
eral Acoeptance Corporation, 149 
So. 723, 25 AlaApp. 531—Bowdoln 
V. Headley, 98 So. 32, 19 AlaApp. 
467. 

Ark.—Lofton v. Kingr, 47 S.W.2d 678, 
185 Ark. 421. 

CaL—Kloke v. Pongratz, 101 P.2d 
622, 38 Cal.App.2d 396—Gas Appli- 
ance Sales Co. v. W. B. Bastlan 
Mfg. Co., 262 P, 462, 87 Cal.App. 
301. 

Fla—Lance v. Smith, 167 So. 866, 
123 Fla 461. 

Ga—Waynesboro Planing Mill v. 
Perkins Mfg. Co., 134 S.B. 831, 35 
CkuApp. 767. 

32 aj.S.-59 


Idaho.—^Rupert Nat, Bank of Ru- 
pert V. Insurance Co. of North 
America of Philadelphia 234 F. 
466, 40 Idaho 630. 

111.—Illinois Nat Bank & Tnist Co. 
V. Holmes, 36 N.E.2d 823, 811 111. 
App. 286—Union Bank of Chicaffo 

V. Metropolitan Life Ins. Co., 266 
IlLApp. 346. 

Ind.—RatcliflC v. Dick Johnson 
School Tp., 185 N.B. 143, 204 Ind. 
625—Smith v. Ostermeyer Realty 
Co„ 197 N.E. 748, 102 Ind.App. 164. 
—Cassidy v, Ward, 123 N.E. 724, 
70 Ind.App. 550. 

Kan,-West v. West 9 P.2d 981, 984, 
136 Kan. 223, Quotlngr Corpus Ju¬ 
ris. 

Ky.—Citizens Bank & Tnist Co. v. 
McEuen, 134 S.W.2d 1012, 281 Ky. 
113. 

La.—Toomer v. Prlce, 122 So. 856, 
168 La 578. 

Mont.—Harrison State Bank v. XJ. S. 
Fidelily & Guaranty Co., 22 P.2d 
1061, 94 Mont. 100. 

Neb.—Farmers’ State Bank of Plym- 
outh V, Bank of Plymouth, 234 N. 

W. 626, 120 Neb. 663. 

N.J.—Ball V. Metalwash Machlnery 
Co., 8 A.2d 370, 123 N.J.Law 285. 
Ohio.—^Walser v. Faxmers’ Trust Co. 
of Indlanapolls, Ind., 185 N.E. 635, 
126 Ohio St. 367—Sprlngfield Loan 
Co. V. National Guarantee & Fi- 
nance Co., 27 N.E.2d 257, 63 Ohio 
App. 508—Shelton v. American 
Ins. Union, 181 N.E. 497, 41 Ohio 
App. 612. 

Or.—Turner v. Jackson, 4 P.2d 925, 
139 Or. 539, afflrmed 11 F.2d 1048, 
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139 Or. 639—Cannon v. Farmers" 
Union GraJn Agency, 202 P. 726, 
103 Or. 26. 

Pa—Davis v. Caufflel, 136 A. 107, 
287 Pa 420. 

Tex.—^Magee v. Bames, Civ.App., 135 
S.W.2d 1038—Bentz v. State, 95 S. 
W.2d 410, ‘l30 Tex.Cr. 563. . 
Wash.—Naylor v. Lovell, 186 P. 866, 
109 Wash. 409. 

22 C.J. p 1208 note 22. 

Mistake generally see infra § 978, 

76. Ky.—Ehrmann v. Stltzel, 90 S. 
W. 276, 121 Ky. 761, 28 Ky.L. 728, 
123 Am.S.R. 224. 

22 C.J. p 1209 note 23. 

Date of Issuajiice of InsuTaiLce pol- 
ioy cannot be shown to be other 
than as stated in the pollcy where 
the policy provided that the appli- 
cation and pollcy should constitute 
the entire contract and that its date 
should be deemed the day of Issue. 
—Travla v. Metropolitan Life Ins. 
Co., 173 So. 721, 186 La 934. 

77. Me.—^Huston v. Toung, 33 Me. 
85. 

78. Mass.—Joseph v. Blgelow, 4 
Cush. 82. 

79. Me.—^Kingsley v. Slebrecht, 42 
A 249, 92 Me. 23, 69 Am.S.R. 486. 

80. U.S.—^Distrlct of Columbia v. 
Camden Iron Works, 21 S.Ct. 680, 
118 U.S. 453, 45 L.Ed. 948, afflrm- 
Ingr 15 App.D.C. 198. 

81. Conn.—J. E. Smith & Co. v. W. 
M. Hurlburt Co., 106 A. 319, 93 
Conxx. 391. 
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bility thereunder has been terminated by some meth- 
od known to the law;®^ thus it is permissible to 
show that a contract or other obligation has been 
discharged,®^ or that a party has been released from 
ali or a part of his obligations under the writing,®^ 
uniess such a showing would tend to vary a writ- 
ing evidencing the transaction in connection with 
which the release is claimed to have been given.^5 
It is also permissible to show that the obligations 
which a party to a writing has thereby assumed 


have or have not been performed by him.86 

Further, parol evidence is admissible to show that 
the written agreement between the parties has been 
repudiated, rescinded, abrogated, or abandoned in 
whole or in part,S7 at least where the written agree¬ 
ment does not involve matters required to be in 
writing.88 However, parol evidence of a rescission 
or cancellation of a written agreement may be re- 
jected where the written agreement is one required 
to be m writing.89 


82. Tex.—Barcus v. J. I. Case 
Threshing Mach. Co., Civ.App., 197 
S.W. 47S. 

22 C.J. p 1209 note 28. 
ahowlaff eoLolties of relatlon to de- 
feat enforoemeoit 

When equities of relation between 
parties to contract forbld enforce- 
ment thereof, sucb relation may be 
shown by parol evidence.—Polk 
Connty Nat. Bank of Bartow v. Shel- 
ton, C.C.A.Fla, 69 F.2d 352. 

83. Cal.—^Hooke v, Great Western 
Lumber Co., 202 P. 492, 64 Cal. 
App. 681. 

lowa.—^Kruse v. Wickham, 292 N.W. 
618—Banwart v. Shullenburg, 180 
N.W. 190. 190 lowa 418. 

La.—^Boland Mach. & Mfg. Co. v. 

Favret. App., 177 So. 836. 

Mass.—Graustein v. Dolan, 185 N.E. 

489, 282 Mass. 579. 

Neb.—Seminole Bond & Mortga.ge 
Co. V. Investors* Realty Co., 254 N. 
W. 732, 127 Neb. 193. 

N.C.—Jefferson Standard Life Ins. 
Co. V. Morehead, 183 S.E. 606, 209 
N.C. 174. 

Teae.—^First Nat. Bank v. Brown. 
Civ.App.. 111 S.W.2d 806, reversed 
on other grounds 131 S.W.2d 958, 
134 Teae. 38. 

22 C.J. p 1209 note 29. 

8^ 111.—McNeill v. Harrison & 
Sons, 2 N.R2d 959, 286 Ill.App. 
120 . 

Okl.—^Abraham v. Mike, 63 P.2d 743, 
178 Okl, 697, followed in Abraham 
V. Mike, 66 P.2d 183, 179 Okl. 224. 
S.C.—Callaham v. Kidgeway, 136 S, 
B. 646, 138 S.C. 10. 

Utah.—^Inter-Mountaln Ass'n of 
Credit Men v. Davies, 214 P. 307, 
61 Utah 461. 

Wis.—Koch V. Johnstone, Inc., 232 
N.W. 883, 202 Wis. 446—Hedstrom 
V. Schaumann, 183 N.W. 968, 174 
Wia 364. 

22 C.J. p 1209 note 30, p 1276 note 6. 
85. N.T.—^Kaplan v, Goodman, 175 
N.Y.S. 745, 187 App.Div. 606. 

22 C.J. p 1209 note 31. 

8& U.S.—^Bu-Vi-Bar Petroleum Cor¬ 
poration V. Krow, C.C.A.OkL, 47 
P.2d 1066—^Macomber v. Gold- 
thwaite, C.C.A.Or., 22 P.2d 638. 

Cal.—Haberman v. Sawall, 237 P. 

776, 72 CaLApp. 576. 

Pia.—^Elverglade Lumber Co. v. Net- 


tleton Lumber Co., 149 So. 736, 111 
Fla. 333. 

Ga.—Baxley Hardware Co. v. Morris, 
140 S.E. 869, 165 Ga. 369. 

La.—Phillips V. Gillaspie, 171 So. 
567, 186 La. 45, affirming, App., 167 
So. 242. 

Minn,—^Plllsbury Flour Mills Co. v. 
Pittlekow, 186 N.W. 687, 161 Minn. 
557. 

Miss.—Albert Mackie & Co. v. S. S. 
Dale & Sons, 84 So. 453, 122 Miss. 
430. 

Neb.—Seminole Bond & Mortgage 
Co. V. Investors* Realty Co., 264 
N.W. 732, 127 Neb. 193. 

N.C.—^Harvell v. Haynes Auto Co., 
98 S.E. 377, 177 N.C. 29. 

Wash.—Blalne v. Darwin, 295 P. 131, 
160 Wash. 327. 

22 C.J. p 1209 note 32. 

Mannex of performasELoe may be 
shown by parol.—Walcowich Bros. v. 
Hysaw, Tex.Clv.App., 9 S.W.2d 1046. 

Time of pezfoxmatoce may be 
shown by parol.—R. P, Andreas & 
Son V, Hempy, 276 N.W, 791, 224 
lowa 561. 

Perfoxmance of covenant 

N.H.—^Morril v. Chadwick, 9 N.H. 84. 

CJompromlBe of judfirmeEBLt may be 
shown by parol.—^Bauman-George 
Plano Co. V. Matthews, 4 La,App. 
334. 

87. U.S.—^United States S. S. Co. v. 
Allied S. S. Corporation, N.Y., 265 
F. 637. 166 C.C.A. 606. 

Ark.—^Ferguson v. C. IL Trlplett Co., 
134 S.W.2d 638, 199 Ark. 646. 

Cal.—^Haberman v. Sawall, 237 P. 

776, 72 Cal. App. 576—Hooke v. 
Great Western Lumber Co., 202 P. 
492, 54 Cal.App. 681—^Arsenio v. 
Smith, 194 P. 756, 60 CaLApp. 173. 

Ga.—Johnson v, American Nat. 
Bank, 125 S.E. 606, 33 Ga.App. 70—^ 
J. R, Mitchell & Son v. La Payette 
Investment & Realty Co.. 118 S.E. 

777, 30 Ga.App. 696. 

111-—^Loeber v. Harrie, 167 Ill.App. 
311. * 

lowa.—^Munn v. Town of Drakes- 
ville, 286 N.W. 644, 647, 226 lowa 
1040, cltlng CoxpTiB Jnxls. 

Me.—Johnson v. Bumham, 116 A. 
261. 120 Me. 491. 

Md.—^Birckner v. Tilesh, 18 A.2d 222 
—Gibula V. Sause, 194 A. 82$, 173 
Md. 87. 


Mo.—^Roth V. Roth, App., 142 S.W.2d 
818. 

N.Y.—Robert v. U. S. Shlpping 
Board Bmergency Fleet Corpora¬ 
tion, 148 N.B. 650, 240 N.Y. 474, 
reversing 207 N.Y.S. 908, 211 App. 
Div. 868. 

N.C.—^Pack V. Katzin, 1 S.B.2d 666, 
216 N.C. 233. 

N.D.—^Dawson Farmers* Elevator Co. 

V. Opp, 223 N.W. 360, 67 N.D. 698. 
Ohio.—Twyman v. Wood, 22 N.E.2d 
495, 61 Ohio App. 229. 

Pa.—Glick V. Peoples-Pittsburgh 
Trust Co., Bast End Branch, 7 A. 
2d 364, 136 Pa.Sup6r. 349—^KoEune 
V. State Bank of Schuylklll Haven, 
4 A.2d 234, 134 Pa.Super. 108— 
Goldman v. National Refrigerator 
Co., 182 A. 730, 120 Pa.Super. 468— 
De Long Hook & Eye Co. v. Tait, 
164 A. 848, 108 Pa.Super. 369— 
Trimble v. Fester, 162 A. 337, 106 
Pa. Super. 644—Frechie v. Boyd, 
100 Pa.Super. 553—Noon v. Rod- 
stein, 89 Pa. Super. 163—^Hudson v. 
Hyman, 86 Pa.Super, 246. 

R. I.—Ciambeili v. Porter, 177 A. 145, 
66 R.I. 14. 

S. D.—Wangsness v. Stephenson, 184 
N.W. 862, 44 S.D. 636. 

Tenn.—^Brunson v. Gladish, 126 S.W. 

2d 144, 174 Tenn. 309. 

Wash.—^Rowe v. Hosher, 193 P. 688, 
116 Wash. 243. 

Wis.—T. F. Pagel Lumber Co. v. 
Webster, 286 N.W. 739, 231 Wis. 
222 . 

22 C.J. p 1210 note 33, p 1276 notes 
2—4. 

Snrrender of lease piay be shown 
by parol. 

Colo.—Brown v. Hallett, 190 P. 429, 
68 Colo. 316. 

N.J.—^Mairs v. Sparks, 6 N.J.Law 
606. 

Wis.—Beach v. Gehl, 236 N.W. 778, 
204 Wis. 367. 

88- U.S.—^Bertelsen & Petersen En- 
gineering Co. v. U. S., C.C.A.Mass., 
60 F.2d 746, vacating, D.C., 49 P.2d 
395. 

La.—Conklin v. Caffall, 179 So. 434, 
189 La. 801—Salley v, Louviere, 
162 So. 811, 183 La. 92, setting 
aside, App., 168 So. 676—^Harvey v. 
Mouncou, 3 La.App. 231. 

22 C.J. p 1210 note 33 [a]. 

89. La.—Sharkey v. Wood, 6 Rob. 
326—Spencer v. Sloo, 8 La. 290— 
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Sealed instrument A sealed instrument cannot, 
it has been held, be released or rescinded by parol.^o 

§ 965. - Payment or Accord and Satisfac- 

tion. 

ParoI evidence Is admisslble to show payment of an 
obllgatlon or its dlscharge by accord and satiafaction or 
composftfon settiement. 

Where a writing evidences an obligation or a 
promise to pay money, or is based on a money con- 
sideration, extrinsic evidence is admissible to show 
that the money has been paid, either partly or in 
or the obligation satisfied.92 x^is is true, 
even though the evidence tends to show a payment 
or satisfaction other than in money or in the meth- 
od provided by the writing, provided the payment 
or satisfaction actually made has been accepted by 
the parties as a compliance with the obligation which 
the writing showsj or is in accordance with an 


§ 966 

agreement that the obligation may be satisfied in 
that manner.93 However, it has been held that the 
verity of unsigned indorsements of payments on a 
note cannot be established by parol evidence.^^ 

Accord and satisfaction; composition. A person 
liable on a written instrument may show that his 
liability has been discharged by accord and sat- 
isfaction^^ or by a composition settiement.®® 

§ 966. - Waiver and Estoppel 

Walver or estoppel as to a contractual rlght may 
be shown by parol and according to some authorities 
walver of demand and notice of dishonor of a blll or 
note may be proved by parol. 

Parol or other extrinsic evidence has been admit- 
ted to show that a party to a contract has waived 
the benefit of, or become estopped to assert, his 
rights under some or all. of the provisions in his 
favor in the agreement.®*^ Where the instrument. 
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Andrus v. Chretiajn, 7 La. 318— 
Blade v. Youngr, 8 Lia.App. 691— 
Piper V. Gray, 2 La.App. 313. 
Subsequent parol agrreement to mod- 
ify or vary contract requlred to be 
in writing' see infra § 1005. 

Oral abrogation of written agree¬ 
ment see Contracts § 388. 

Lease of realty 

Where under the statute of frauds 
a lease of realty must be in writing, 
a parol agreement for its rescission 
is inadmissible.—Qardner v. Sittlg, 
Tex.Civ.App., 188 S.W. 731. 

Parol evidence of acts Inconsistefat 
with coxitraot 

If the evidence oifered is a mere 
verba! agreement to cancel, it is in¬ 
admissible to Show surrender and 
abandonment of a contract required 
to be in writing, but, where acts are 
done by one which are inconsistent 
with the continuance of the contract 
and which tend to show an abandon¬ 
ment or surrender, parol evidence of 
the acts and of statements made, 
which are explanatory of them, is 
inadmissible.—Collins v. Huck, 109 
So. 341, 161 La. 641. 

90. Ind.—Sinard v. Patterson, 3 
Blackf. 353. 

Delacroix v. Bulkley, 13 Wend. 
71. 

Subsequent parol agreement to mod- 
Ify or abrogate sealed agreement 
see infra § 1005. 

91. U.S.—Lyon v. Mutual Benefit 
Health & Accident Ass’n, Ark., 69 
S.Ct 297, 306 U.S. 484, 83 L.Bd. 
303, reversing, C.C.A., Mutual Ben. 
Health & Accident Ass'n v. Lyon, 
96 P.2d 628, certiorari granted Ly¬ 
on V. Mutual Ben. Health & Acci¬ 
dent Ass’n, 69 S.Ct. 81, 306 U.S. 
683, 83 L.Ed. 367, rehearing denied 
69 S.Ct. 469, 306 U.S. 667, 83 L.Bd. 


1062—City of Dalhart v. Childers, 
D.C.Tex., 18 P.Supp. 903. 

Cal.—Griswold v. Prame, 191 P. 962, 
48 Cal.App. 178. 

Colo.—^Bartholomew v. Emerson- 

Brantingham Implement Co., 187 
P. 538, 68 Colo. 244. 

D.C.—^Madison v. White, 64 P.2d 440, 
60 App.D.C. 829. 

Okl.—State v. Hinkle, 287 P. 722, 
143 Okl. 33—Bradley Metcalf Co. 

V. McLaughlin, 208 P. 1032, 87 Okl. 
34. 

Tenn.—Tippett v. Shaw, 4 Tenn.App. 
132. 

Tex.—^Dooley v. Gray, Civ.App., 64 S. 

W. 2d 658, error dismissed, clting 
Oorpus Juris—Phipps v. Hemphill, 
Cw-A-PP., 267 S.W. 310, 311, clting 

Corpus Juris. 

Va.—^Honaker Lumber Co. v. Hiser, 
113 S.E. 718, 134 Va. 60. 

8 C.J. p 1043 note 46—22 C.J. p 1210 
note 36. 

Agreemeut as to appUoatlou of 
pasrmexLts may be shown by parol.— 
Brown v. Scheuer, Wise & Co., 97 
So. 60, 210 Ala. 47. 

92. Tenn.—Tippett v. Shaw, 4 Tenn. 
App. 132. 

Tex.—^Pirst Nat. Bank v. Brown, 
Civ.App., 111 S.W.2d 806, reversed 
on other grounds 131 S.W.2d 968, 
134 Tex. 38. 

22 OJ. p 1210 note 36. 

93. Ga.—^Mutual Furniture Co. v. 
Moore, 4 S.B.2d 711, 60 Ga.App. 
655. 

La.—^Phillips v. Gillasple, 171 So. 
567, 186 La. 45, afflrming App., 
167 So. 242. 

Minn.—Northwest Nat. Motor Car & 
Vehicle Co. v. McConnell, 19 o N. 
W. 608, 163 Minn. 398. 

N.C.—Jefferson Standard Life Ins. 
Co. V. Morehead, 183 S.E. 606, 209 
N.C. 174. 


Tex.—Gulf Production Co. v. Con¬ 
tinental Oil Co., Civ.App., 61 S.W. 
2d 186, modified on other grounds, 
Sup., 132 S.W.2d 653—Due v. W. T. 
Rawleigh Co., Civ.App.. 58 S.W.2d 
179—Roderick v. Elliott, Civ.App., 
17 S.W.2d 102—Seley v. Colbert, 
Civ.App., 272 S.W. 818. 

22 C.J. p 1210 note 37. 

Acoeptauoe of note in absolute 
payment of account may be shown 
by parol.—Smith v. Baubie, 239 N. 
W. 396, 266 Mich. 336. 

Breuewal note as payment of oxlglnal 
Agreement that renewal note 
should operate as payment of orig- 
inal note may be shown by parol.— 
Parmers & Merchants Bank of Char- 
ing V. Rogers, 189 S.E. 274, 56 Ga. 
App. 38. 

94- La.—Bnerly v. Johns, 28 La. 
Ann. 246. 

95» Cal.—Griswold v. Eram e, I9l p. 

962, 48 Cal.App. 178. 

R-I.—^Neo Sicilia Loan Co. v. Perry, 
190 A. 467, 67 R.I. 441. 

Va.—^Rector v. Hancock, 102 S.E. 663, 
127 Va. 101. 

22 C.J. p 1210 note 38. 

98. La.—Russell v. Douget, App., 
171 So. 601. 

97. U.S.—Bu-Vi-Bar Petroleum Cor¬ 
poration V. Krow, C.C.A.Okl., 47 P. 
2d 1066—Gray v. Schoonmaker, D. 
C.H1., 30 P.Supp. 1019. 

A.riz.—Green v. Gila Water Co., 285 
P. 263, 36 Ariz. 303. 

Ari*:*—Indiana Lumbermen*s Mut. Ins. 
Co. V. Myers Stave & Mfg. Co., 
260 S.W. 18, 158 Ark. 199. 

Cal.—^Bardeen v. Commander Oil Co., 
104 P.2d 876, 40 Cal.App.2d 341— 
Michaels v. Pacific Soft Water 
Laundry, 286 P. 165, 104 Cal.App. 
349, rehearing denied 286 P. 1071, 
104 CaJL.App. 349—^Kushner v. Home 
Service Co., 267 P. 666, 9l CaL 
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as in the case of Insurance poHcies, forbids a waiv- 
er of any of its provisions, except in writing, parol 
evidence to show a waiver or estoppei has in some 
cases been rejected^^ and in other cases admitted.99 
Waiver of dcmand or notice of dishonor. It is 
held by numerous authorities that a waiver of de- 
mand and notice of dishonor of a bili or note may 
be proved by parol but it has been also held that 
a verbal waiver at the time of drawing the bili, or 
of indorsing it, tends to vary the instrument it- 
self, and that such a waiver cannot, therefore be 
shown.2 


§ 967. Dispute as to Contracfual Character of 
Writing 

Parol evidence is admissible to show that an ostensf- 
b!e contract was not Intended by the parties to be such. 

The nile which excludes parol evidence to con- 
tradict or vary the terms of a written agreement 
can be applied only when a written agreement is 
proved to exist between the parties, and consequent- 
ly parol evidence is admissible to show that a writ^ 
ing, although purporting on its face to be a con¬ 
tract, was not in fact intended by- the parties to be 
such.3 Furthermore, where a paper set up as an 


App. 692—Limsky t. Scottish XTn- 
lon & XTational Ins. Co., 229 P. 1017, 
68 Cal.App. 68S—Chanan Sing’h v. 
Cross. 212 P. 946, 60 Cal.App. 309 
— ^Fox V, California Pniit Co., 187 
P. 971. 45 Cal.App. 475. 

Conn.—^MacKay v, ^tna Life Ins. 

Co., 173 A. 783, 118 Conn. 538. 
D.C.—Merritt v. Kay, 295 F. 973, 54 
App.D.C. 152. 

Fla.—Bellaire Securltles Corporation 
V. Brown, 168 So. 625, 124 Fla. 47 
—]&£asser v. London Operatingr Co.. 
145 So. 79, 106 Fla. 474. 

Idaho.—Muli v. U. S. Fidelity & 
Guaranty Co., 206 P. 1048, 35 Ida¬ 
ho 393. 

111.—NeiI V. Kennedy, 149 N.E. 776, 
319 111. 75—Puchs v. Peterson, 146 
N.B. 556, 315 111. 370, atUrmlng; 232 
IlLApp. 287. 

ICan.—Leinbach v. Dyatt, 212 P. 894, 
112 Kan. 782. 

Ky.—Standard Auto Ins. Ass'n v. 

Henson, 256 S.W. 414, 201 Ky. 230. 
La.—SaJley v. Louviere, 162 So. 811, 
188 La. 92, settingr aside, App., 158 
So. 676—Boland Mach. & Mfg. Co. 

V. Favret, App., 177 So. 836, 

Me.—^Johnson v. Bumham, 116 A. 
261, 120 Me. 491. 

Md.—^Bealmear v. James, 128 A. 40, 
147 Md. 274. 

Mass.—^Downey v. Levenson, 142 N. 

E. 85, 247 Mass. 358. 

Mich.—Jacob v. Cummings, 182 N. 

W. 115, 218 Mich. 373. 

Mlss.—Stone v. Orenada Grocery Co., 
1 So.2d 329—Green v. Rule, 100 
So. 380. 135 Miss. 810—Albert 

Mackle & Co. v. S. S. Dale & Sons, 
84 So. 453, 122 Miss. 430—Whidden 
V. Davidson, 83 So. 178, 120 Miss. 
769. 

Mo.—^Hiller v. Connecticut Flre Ins. 
Co., App., 63 S.W.2d 461—^Katz v. 
Lresrfoos, App., 26 S.W.2d 999— 
Black V. Bmory, App., 275 S.W. 
48—Cantrell v. Robards, 238 S.W. 
831. 210 Mo.App. 688—Edwards v. 
Business Men*s Acc. Ass*zi of 
America, 221 S.W. 422, 206 Mo. 
App. 102. 

N.H.—^Bllodeau v. Prudential Ins. 
Co. of America, 151 A. 481, 84 N. 
H. 405. 

N.M.—^McKinley County Abstract & 


f Investment Co. v. Shaw, 289 P. 
865, 30 N.M. 617. 

N.Y.—Sayer v. Sunderland, 220 N.T. 
S. 409, 219 App.Div. 615—Harris v. 
Goldberg, 182 N.T.S. 262, 111 Misc. 
600. 

Pa.—Simons v. Safety Mut. Fire Ins. 
Co. of Lebanon, 120 A. 822, 277 
Pa. 200—Glick v. Peoples-Pitts- 
burgh Trust Co., East End Branch. 
7 A.2d 364, 13^ Pa.Super. 349— 
KoEune v. State Bank of Schuyl- 
kill Haven, 4 A.2d 234, 134 Pa.Su- 
per, 108—^BVechie v. Boyd, 100 Pa. 
Super. 553. 

S.C.—^McGuinn v. AE3tna Life Ins. Co., 
171 S.E. 793, 171 S.C. 136. 

Tex.—Chicago Pire & Marine Ins. Co. 
V. Herring, CIv.App., 64 S.W.2d 
236, error refused—Guarantee Mer- 
cantile Co. v. Jelferson Parmers’ 
Union Cotton Warehouse Co., Civ. 
App., 247 S.W. BOl. 

Vt.—In re I)elligan’s Estate, 13 A.2d 
282—Martin v. Martin & Carpen- 
ter, 127 A, 292, 98 Tt. 326, 55 A.L. 
R. 697. 

Wash.—Gabrlelson "v. Swinburne, 51 
P.2d 368, 184 Wash, 242. 

22 C.J. p 1210 note 39, p 1276 notes 
2-4. 


Assent to substitnted ntode of per- 
fonuanoe may be shown by parol.— 
McDonnell Const Co. v, Delta & Pine 
Land Co., 141 So. 767, 163 Miss. 646. 
Waiver by pnrchaser of provlslou 
reiatlng to outstsndliig lease 
Where a contract of sale recited 
that an outstanding lease could be 
canceled on certaln conditione, when 
in fect it was subject to cancella- 
tion only on different condltlons, and 
a supplemental agreement contained 
no waiver of the provision as to the 
lease, and recited a payment wholly 
apart from any waiver or release, it 
could not be varled by oral evidence 
that the purchaser waived such pro¬ 
vision in consideratlon of such pay¬ 
ment.—^Droege v. Arluck, 203 NTS 
509, 122 Misc. 666. 


j. U.O.—ivew York Lumber Undei 
wrlters v. Rife, Tenn., 35 S.Ct. 71 
237 U.S. 605, 59 L.Ed. 1140. 

22 CJ. p 1211 note 40. 

Admisslbillty of evidence in actios 
on Insurance policies to show et 
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- toppel and waiver see the C,J.S. 
title Insurance § 1346, also 1 C.J. 
p 503 notes 21-26, 26 C.J. pp 529- 
531 notes 62—85, and 33 C.J. pp 120, 
121 notes 12-26. 

Walvsr At time of eaeecution of wrlt- 
ing 

It is not permissible to show that 
certaln conditions expressed In the 
writing were waived at the time 
when it was executed, as this would 
contradlct the instrument. 

111.—Adams v. Eisensteln, 248 111. 
App. 559. 

lowa.—Singmaster v. Roblnson, 164 
N.W. 776, 181 lowa 622. 

N.Y.—^Levic v. Metropolitan Life Ins. 
Co., 276 M.Y.S. 908, 242 App.Div. 
595. 

99. Ga^—^Brown v. Globe & Rutgers 
Fire Ins. Co., 133 S.E. 260, 161 Ga. 
849, reversing 126 S.E. 268, 33 Ga. 
App. 141, vacated 133 S.E. 263, 35 
Ga.App. 342. 

Tex.—^New Amsterdam Casualty Co. 

V. Harrington, CIv.App., ll S.W.2d 
633, error dismissed—Occidental 
Fire Ins. Co. v. Fort Worth Grain 

' & Elevator Co., Civ.App., 294 S.W. 

963. 

Vt.—^Martin v. Martin & Carpenter, 
127 A. 292, 98 Vt. 326, 55 A.L.R. 
697. 

1. Pa.—^In re Marquardt, 96 A. 917, 
261 Pa. 73. 

Wls.—^Welnbergen v. McConnell, 213 
N.W. 313, 192 Wis. 639. 

8 C.J. p 699 note 6—22 C.J. p 1211 
note 42. 

Even. where the«re Is a written 
waiver of notice a waiver of demand 
may be proved by parol.—^Mills v. 
Beard, 19 Cal. 168—8 C.J. p 1041 
note 29. 

2. Mlnn.—^Lieberman v, Fox, 200 N. 

W. 468, 160 Mlnn. 449. 

8 C.J. p 699 note 5—22 C.J. p 1211 
note 48. 

3. U.S.—In re H. Hlcks & Son, C.C. 

A.N.Y., 82 F.2d 277, afflrmlng, D. 
C., 10 F.Supp. 684—^Powers v. 

Maryland Casualty . Co., D.C.Mass., 
25 F.2d 890. 

Cal.—Cooper v. Cooper, 39 P.2d 820, 

3 Cal.App.2d 164—^Texas Co. v. 
Berry Garage, 9 P.2d 241, 121 Cal. 



EVIDENCE 


§ 970 
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Bgreement is not admitted to be such by the party 
sought to be affected by it and there is a conflict 
of evidence on the question whether it is such agree- 
ment or not, the court will not exclude testimony 
adduced to prove a verbal agreement diflering in 
its terms from the written one,* but will merely di- 
rect the jury to disregard such testimony in case 
they find the writing to be the agreement of the 
parties.® 

§ 968. Formal Parts ofinstrument 

The paroi evidence rule does not apply to nonessentlai 
or merely formal parts of an Instrument. 

The reasons on which the rule excluding paroi ev¬ 
idence to add to, vary, or contradict a written in- 
strument is founded confine it to the essential and 
substantial parts of the writing and the rule does 
not apply to those parts which are nonessentid or 
merely formal.® 

§ 969. Identification of Writing 

Paroi evidence is admissible to Identlfy writings, In- 
cluding publlc records. 

Evidence, the sole purpose of which is to identi- 
fy a writing offered in evidence, is not objectionable 
as tending to vary or contradict it.^ Where sup- 
posed duplicate copies of one agreement differ as 
to certam particulars, paroi evidence is admissible 
to show which of the two papers embodies the real 
agreement® 


Public records may be identified by the testimony 
of witnesses,® and it has been held that, where 
there were two apparently perfect records of the 
proceedings of a town meeting, paroi evidence must 
of necessity be admissible to determine which was 
the legitimate record.^® 

§ 970. Inducing Cause 

Evidence Is admissible to show a contemporarreoos 
oral agreement on the faith of which 'a written contract 
was executed where there Is an attempt to make a frand.- 
ulent use of the writing. 

It has been held that where the execution o>f a 
written instrument has been induced by an oral stip- 
ulation or agreement made at the time, on the faith 
of which the party executed the writing and with- 
out which he would not have executed it, but such 
agreement or stipulation is omitted from the writ- 
ing, even if its omission is not due to fraud or mis- 
take, evidence of the oral agreement or stipulation 
may be given, although it may have the effect of 
varying the contract or obligation evidenced by the 
writing, where there has been an attempt to make 
a fraudulent use of the instrument in violation of 
such promise or agreement, or where the circum- 
stances would make the use of the writing for any 
purpose inconsistent with such agreement dishon- 
est or fraudulent.i^ This rule is put on the ground 
that the attempt by one party afterward to take ad- 
vantage of the omission of such terms from the 
contract is a fraud on the other party who was 


App. 455—^Allen’s Collection Agen- 
cy V, Lee, 238 P, 169, 73 Cal.App. 
68 . 

Md.—Groes v. Stone, 197 A. 137, 173 
Md. 653. 

Mass.—Beaman-Marvell Co. v. Gunn, 
28 N-E-Sd 443, 806 Mass. 419—Hal- 
lett V. Moore, 186 N.B. 474, 282 
Mass. 380, 91 A.L.K. 572. 

Mont.—Smlth v. Pergus County, 39 
P.2d 193, 98 Mont. 377. 

KY.—Morgenstern v. Diamond, 221 
N.Y.S. 161, 220 App.Div, 191— 

Hechlnger v. Ulacla, 185 N.Y.S. 
323, 194 App.Div, 330. 

N.D.—^Northwestern Nat. Bank of 
MinneapoUs, Minn., v. Rosenquist, 
224 N.W. 909, 67 N.D. 916. 

Tex.— Standard Motor Co. v. Mlller, 
av.App., 46 S.W.2d 786, 794, guot- 
Ing Corpus Jnris—Bell v. Mulkey, 
Clv.App.. 7 S.W.2d 115, 117, quot- 
Ing Corpus Juris, and afflrmed, 
Com.App., 16 S.W.2d 287. 

Wls.—Strohn v. Detroit & M. R. Co., 
21 Wis. 554, 94 Am.D. 564. 

22 C.J. p 1211 note 44, p 1214 note 


4. Cal.—P. A. Smith Co. v. Mulier, 
256 P. 411, 201 CaJ. 219. 

Oa.—Empire Mut Annuity & Life 


Ins. Co. V. Avery, 59 S.E. 324, 3 
Ga.App. 97. 

Or,—Goldstein v. Robert Dollar Co., 
270 P. 903, 127 Or. 29. 

Tex.—Bell v. Mulkey, 7 S.W.2d 115, 
117, quoting Corpus Juris, ajid af¬ 
flrmed, Com.App., 16 S.W.2d 287. 

22 C.J. p 1211 note 45. - 

5. Tex.—Standard Motor Co. v. Mil- 
ler, Civ.App., 45 S.W.2d 786, 794, 
quoting Corpus Juris—Bell v. Mul¬ 
key, 7 S.W.2d 116, 117, quoting 
Corpus Juris, and afllrmed, Com. 
App., 16 S.W.2d 287. 

22 C.J. p 1211 note 46. 

& CaL—Gas Appliance Sales Co. v. 
W. B. Bastian Mfg. Co., 262 P. 462, 
87 Cal.App. 301. 

S.C.—^Knlghton v. Des Portes Mer- 
cantlle Co., 112 S.E. 343, 119 S.C. 
340—^Barmore v. Jay, 13 S.C.Li. 871, 
18 Am.D. 786. 

Tex.—^Klng v. Underwood, Civ.App., 
112 S.W. - 834, reversed on other 
grounds Underwood v. Klug, 119 S. 
W. 298, 102 Tex. 661. 

7. Cal.—Shelley v. Hort, 297 P. 82, 
112 Cal.App. 231. 

Idaho.—Clay v. Board of Com*rs of 
Madison County, 168 P. 667, 30 
Idaho 794. 


111. —^Mayer v. Illinois Life Ins. Co., 
211 I11.APP. 285. 

Tex.—^Missouri State Life Ins, Co. v. 

Woodson, Civ.App., 266 S.W. 988. 
22 C.J. p 1212 note 48. 

8- N.Y.—Bowman v. Poppenberg, 
103 N.Y.S. 245, 68 Misc. 373. 

22 C.J. p 1212 note 49. 

9. N.C.—^Hopper V. Justice, 16 S.E. 
62-6, 111 N.C. 418. 

10. Vt.—^Walter v. Belding, 24 Vt. 
658. 

11. Neb.—^Doran v. National Surety 
Co., 260 N.W. 82, 126 Neb. 299. 

Pa.—^Pirst Nat. Bank v, Lawall, 124 
A. 632, 280 Pa. 407—Chrlstlan 

Moerlein Brewlng Co. v. Rusch, 
116 A. 145, 272 Pa. 181—Kerr v. 
McClure, 109 A. 600, 266 Pa. 103. 

23 C.J. p 1212 note 63. 

Duress see Infra § 981. 

Fraud see Infra fi 979. 

Prior or contemporaneous collateral 
agreement as Inducement see infra 
§ 1000 . 

Showing inducing cause as ald^ to 
construction see supra fi 960. 

Undue influence see Infra fi 982. 

12. Pa.—^Plrst Nat. Bank v. Lawall, 
124 A. 682, 280 Pa. 407—Campbell 
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induced to execute it on the faith of such prom- 
ise, and hence he will be permitted to show by pa- 
rol evidence the truth of the matter.^^ 

§ 971. lUegible Writings 

lllegible or obscure wHtings may be explained or clarl- 
fled by parol evidence. 

Where a writing is illegible, parol evidence as 
to the matter evidenced thereby is necessarily ad- 
missible,!^ and, if the writing is obscure and diffi- 
cult to read, the evidence of persons skilled in de- 


ciphering writing is admissible to show what it is.i5 

§ 972. Invalidating or Defeating Operation of 
Instrumeht 

Parol evidence Is admissible to disprove the legal 
existence of a written Instrument or to rebut Ite oper* 
atlon. 

The objection to parol evidence does not apply 
where it is offered not for the purpose of contra- 
dicting or var 3 ring the effect of a written contract 
of admitted authority, but to disprove the legal ex¬ 
istence or rebut the operation of the instrument, 


& Taylor v. Hhoads, 10 Pa.Dlst 
& Co. 136, 40 Lanc.L.Rev. 645, 

2? C.J. p 1212 note 54. 

13. Pa.—Powelton Coal Co. v. Mc- 
Shain, 75 Pa. 238. 

22 C.J. p 1213 note 65. 

CoxpnB Joxis CLuoted in a case lu 
which the text nile was held in- 
appUcable because of the absence 
of any allegation of fraud or dis- 
honesty.—Lagrange Female Col- 
lege V. Carey. 147 S.B. 390, 392, 
168 Ga. 291. 

14i Kan.—Walrath v. Whittekind, 26 
JECan. 482. 

22 C.J. p 1213 note 56. 

Illegibinty resulting from mutllation 
see supra § 933. 

15. N.T.—Arthur v. Roberts, 60 
Barb. 580. 

22 C.J. p 1213 note 57. 

16. U.S.—^Barnsdall Reflnlng Cor¬ 
poration V. Bimamwood Oil Co., 
C.C.A.W1S., 92 P.2d 817. 

Ala.—^Dean v. Lyde, 136 So. 867, 223 
Ala. 394. 

Ark.—Marshall Motor Service v. 
Norm Co., 109 S.W.2d 662, 194 Ark. 
806—^National Cash Register Co. v. 
Rolt, 101 S.W.2d 441, 193 Ark. 617 
—Massachusetts MuL Life Ins. 
Co, V. Brun, 62 S.W.2d 961, 187 
Ark. 790. 

Cal.—Nourse v. Kovacevich, App,, 
109 P.2d 999—First Bond & Mort- 
gage Co.- of Glendale v. Malouf 98 
P. 2 d 824, 37 Cal.App.2d 74 . 

Conn.—J. B. Smith & Co. v. W M 
Hurlburt Co., 106 A. 319, 93 Conn! 
391. 

Ga ,—^Hinkle v. Hlxon, 113 S.B. 805, 
154 Ga. 193—Electric Paint & Var- 
nish Co. V. Lunsford, 198 S.B. 277 
68 Ga.App. 270—Blue Rldge Park 
Nurserles v. Owen, 162 S.E. 486, 
41 Gajlpp. 98—Georgia Lumber & 
Turpentlne Co. v. Mllltown Lum¬ 
ber Co., 109 S.E. 178, 27 Ga.App. 
661—^Farrell v. Bean, 106 S.B. 316 
26 Ga.App. 462. ' 

III.—Kilcoin v. Ortell, 136 N.B 16 
^02 III. 631. ■ ’ 

Ky.— Cumnock-Reed Co. v. Lewis 
128 S.W.2d 926, 278 Ky. 496. 

La. Consoli^ted Cos. v. Angelloz, 
App., 170 So, 666, reinstating 166 
So* 910. 


Md.—Gross V. Stone, 197 A. 137, 

Md. 653. 

Mich.—^Roosevelt Park Protestant 
Reformed Church v. London, 292 
N.W. 486, 293 Mich. 547—White 
Showers, Inc. v. Fischer, 270 N.W. 
206, 278 Mich. 32—McRae v. Un¬ 
ion Trust Co., 177 N.W. 966, 210 
Mich. 692. 

Neb.—^Hanneman v. Olson, 206 N.W. 
165, 114 Neb. 88. 

N.J.—^Timken Silent Automatic Cor¬ 
poration V. Vetrovec. 197 A. 266, 
119 N.J.Law 600—^Hudson County 
Store Flxture Mfg. Co. v. Gut- 
mann, 127 A. 676, 3 N.J.Misc. 147, 
afflrmed Hudson County Store Fix- 
ture Mfg. Co. v. Guttman, 130 A. 
918, 102 N.J,Law 218. 

N.Y.—^International Assets Corpora¬ 
tion V, Axelrod, 281 N.Y.S. 32, 246 
App.Div. 300—Vieser v. Bellows, 

206 N.Y.S. 26, 205 App.Div. 640, 
affirming 199 N.Y.S. 341, appeal 
dismissed 147 N.B. 221, 239 N.Y. 
622—Traders’ Nat. Bank of Ro- 
chester v. Laskln, 201 N.Y.S. 728, 

207 App.Div. 18, reversed on oth- 
er grounds 144 N.B. 784, 238 N.Y. 
635, amendment of remittitur de- 
nied 147 N.B. 172, 239 N.Y. 607— 
Hendricks v. Clements, 186 N.Y.S. 
378, 195 App.Div. 144—Rubin v. 
Whitney, 296 N.Y.S. 266, 162 Misc. 
821. 

N.C.—JelCerson Standard Life Ins. 
Co. V. Morehead, 183 S.E. 606. 209 
N.C. 174. 

— ^Eales V. Morris, 37 P.2d 428, 
170 Okl. 219—Martin v. Clem, 280 
P. 826, 138 Okl. 246. 

Tenn.—Harkins v. Wells, 13 Tenn. 
App. 299. 

Tex. McCaskey Register Co. v. 
Mann, Civ.App., 283 S.W. 644, 646! 
citing Coipus Jixil»—Bell v. Mul- 
key, Civ.App., 248 S.W. 784—J. M. 
Radford Grocery Co. v. Noyes Civ 
App., 233 S.W. 117. 

Va,—Clark v. Miller. 138 S.B. 666 
148 Va. 83. 


Wyo.—Whitcher v. Waddell, 292 P 
1091, 1092, 42 Wyo. 274, quotini 
Coipns Jnzls. 

22 C,X p 1213 note 69. 

Evidence relatlng to: 

Alteration see supra § 933 , 
Cousideration see supra § 966. 
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[Proceeoings In which parol evidence 
rule not appllcable see supra §§ 
869-862. 

AntheutLo aots 

(1) Parties may attack authentlc 
sales by counter letter, answer to 
interrogatorles on facts and articles, 
or for fraud and error alleged and 
proved.—Hood v. Hood, 128 So. 646, 
14 La.App. 424. 

(2) As between parties to a publlc 
act, parol testlmony is not admis¬ 
sible to Show simulation which ad- 
mits of no other proof between the 
parties to a contract than a counter 
letter or something equivalent there- 
to.—^Massey v. James, 99 So. 718, 
165 La. 977. 

(3) Where plaintiff voluntarily as- 
sented to authentic act of sale, it 
was held that she could not assall 
act by parol.—Brinker v. Feist, 129 
So. 416, 14 La.App. 101. 

Basis of adznlssioii geneially 

(1) Oral evidence varying written 
contract, to be admissible, must be 
of fraud, accident, or mistake suffi¬ 
cient to secure reformatlon of In¬ 
strument.—U. S. Nat. Bank of 
Johnstown v. Evans, 146 A. 126, 296 
Pa. 641—Gianni v. R. Russei & Co., 
126 A. 791, 281 Pa. 820. 

(2) So, where contract provides 
that seller is not bound by any rep- 
resentatlon conceming automoblle 
sold, false and fraudulent represen- 
tations conceming sale may not be 
pleaded by buyer in avoidance of 
contract in absence of fraud, acci¬ 
dent, or mistake, as resuit of which 
buyer signed contract wlthout knowl- 
edge of Its true contents.—Waits v. 
Lumpkin, 1 S.B.2d 72, 69 Ga.App. 
416. 

(3) Fraud see Infra S 979. 

(4) Mistake see Infra § 978. 


STLxprlse or aocldeut 

Parol evidence is admissible to es- 
tablish basis for relief agalnst con- 
sequences of surprlse or accident 
Mo.—Employers' Indemnity Conio- 
ration v. Garrett. 38 S.W.2d 1049, 
327 Mo. 874. 

N.J.—^Downs V. Jersey Central Pow 
er & Llght Co., 174 A. 887, 117 N. 

■ J.Eq. 138, affirming I 70 A. 836, 115 
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and in order to determine the validity of the writ- 
ing the true character of the transaction may al- 
ways be shown.^'^ So also evidence which is offered 
not for the purpose of varying or contradicting the 
terms of a written instrument but to show that it 
was never intended to be operative between the par¬ 
ties and never in fact had any legal existence as a 
contract or grant is admissible nor does this 
rule conflict with the rule stated supra § 895 that 
in the absence of a plea of oversight, fraud, or mis- 
take a party who has signed a note cannot intro- 
duce parol evidence that it was agreed that the 
maker would never be called on to pay the note.^^ 

§ 973. - Disproving Authenticity of Rec- 

ord 

Parol evidence is admisslble to disprove the authen¬ 
ticity of a pupported record. 

The rule which declares that parol evidence is in- 


admissible to vary or contradict a record does not 
prohibit the introduction of such evidence, when 
the purpose is to show that a paper, writing, or in¬ 
strument which purports to be a record is in fact 
not a record.20 

§ 974 . - Showing That Document Is Not 

True Record 

Parol evidence is admissible to show that a docu¬ 
ment clalmed to be a public record is not the true record. 

Parol evidence may be given to show that a cer- 
tain document claimed to be a public record is not 
tn fact the true record .21 

§ 975. — Incapacity of Party 

Incapaclty of a party may be shown by parol. 

It may be shown by parol that a party to a con¬ 
tract had not the legal capacity to make it .22 


N.J.Bq. 348—^Levine v. Lafayette 
Bldg. Corporation, 142 A, 441, 103 
N.J.Ea. 121. reversed on other 
grounds 148 A. 772, 105 N.J.Eq. 
532. 

Tex.—Cox v. Shannon, Civ.App., 141 
S.W.2d 412, error dismissed, judg- 
ment correct 

Corporate mbuxtes are only prima 
facie evidence of the transactione 
recorded, and competent testimony 
contradicting Ihem or showing what 
actually took place is admissible.— 
KoBune v. State Bank of Schuylkill 
Haven, 4 A.2d 234, 134 Pa.Super. 108. 

Creatlon or destractloxi of tltle 
Parol evidence Is not admissible 
to create, although it is admissible 
under proper allegations to destroy, 
tltle.—^Walton v. Wallon, 100 So. 
786, 156 La. 611—Pralher v. A. Marx 
& Son, 1 Lia.App. 354. 

XTondellvery of goods ordered 
Defendant in action on common 
counts for prlco of lumber ordered 
in writing was not dobarred by pa¬ 
rol evidence rule from showing that 
lumber was never dolivered and ac- 
cepted, and trlal Judge erred in di- 
recting verdict for plaintifC on 
ground that written order was con- 
clusively presumed to be completed 
contract incapable of contradiction 
or variance by parol evidence.— 
Everglade Lumber Co. v. Nettleton 
Lumber Co., 149 So. 736, 111 Fla. 
333. 

17. Ga.—Mendel v. Converse & Co., 
118 S.E. 686, 30 Ga.App. 649. 
lowa.—^Dille v. Longwell, 197 N.W. 
489, 198 lowa 640. 

Okl.—Martin v. Clem, 280 P. 826, 
138 Okl. 245. 

S.D.—Smlth V. Munson, 238 N.W. 27, 
69 S.D. 6. 

Wyo.^Whitcher v. Waddell, 292 P. 


1091, 1092, 42 Wyo. 274, Quoting 
Corpus Jnrls. 

22 C.J. p 1214 note 60. 

18. TT.S.—In re H. Hicks & Son, 

C. C.A.N.Y., 82 P.2d 277, afflrming, 

D. C., 10 F.Supp. 684—^McJunkin v. 
Richfield Oil Corporation, D.C.Cal., 
33 F.Supp. 466. 

Anz.—Brown v. First Na4. Bank, 36 
P,2d 174, 44 Ariz. 189. 

Cal.—P. A, Smith Co. v. Mulier, 266 
P. 411, 201 Cal. 219—In re Kellogg, 
107 P.2d 964, 41 Cal App.2d 833— 
Texas Co. v. Berry Garage, 9 P.2d 
241, 121 Cal.App. 465, 

Conn.—Choolgian v. Nordstrom, 160 
A. 499, 111 Conn. 672. 

Ky.—Cumnock-Reed Co. v. Lewis, 
128 S.W.2d 926, 929, 278 Ky. 496, 
citing Corpus Juris. 

Me.—Greeley v. Greeley, 110 A. 637, 
119 Me. 264. 

Mass.—^Massachusetts Biographical 

Soc. V. Howard, 126 N.B. 606, 234 
Mass. 483. 

Mo.—^Blmer v. Flett, App., 297 S.W. 
986. 

R.I.—Gardner v. Gardner, 121 A. 385, 
43 R.I. 214. 

Xex.—Bernard v. Fldelity Union 
Casualty Co., Civ.App., 296 S.W. 
593—Bell V. Mulkey, Civ.App., 248 
S.W. 784. 

Vt.—Northeastern Nash Automobile 
Co. V. Bartlett, 136 A. 697, 100 Vt 
246. 

Wyo.—^Whiteher v. Waddell, 292 P. 
1091, 1092, 42 Wyo, 274, quoting 
Corpus Juris. 

22 C.J. p 1214 note 61. 

Dispute as to contractual character 
of writing generally see supra § 
967. 

Real nature of transaction generally 
see infra $ 1016. 
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Nonaoceptauoe may be ahowu 

Ala.—State Savlngs & Loan Co. v. 

Strong, 147 So. 486. 226 Ala. 453. 
Ohio.—Gross v. Campbell, 160 N.B. 
611, 26 Ohio App. 460, affilrmed 160 
N.E. 862, 118 Ohio St. 285. 

Wis.—Williams v. Jensen, 231 N.W. 

276, 202 Wis. 19. 

22 aj. P 1214 note 61 [b]. 

19. Ky.—Cumnock-Reed Co. v. Lew¬ 
is, 128 S.W.2d 926, 278 Ky. 496. 

20 . Ala.—^Dement v. Central of 
Georgia Ry. Co., 80 So. 882, 202 
Ala. 498. 

Ky.—^Vansant v. Watson, 19 S.W.2d 
994, 230 Ky. 316. 

22 C.J. p 1214 note 62. 

21. Ala.—State v. Campbell, 103 So. 
471, 212 Ala. 493. 

Miss.—^Federal Land Bank of New 
Orleans v. Leflore County, 153 So. 
882, 170 Miss. 1. 

Ohio.—^Harbage v. Tracy, 28 NE.2d 
620, 64 Ohio App. 151, appeal dis¬ 
missed 27 NE.2d 141, 136 Ohio St. 
684. 

B.I.—Toupln V. Marceau, 180 A. 363, 
65 R.I. 266. 

Wash.—State v. Superior Court of 
Washington in and for Walla Wal- 
la County, 203 P. 376, 118 Wash. 
217. 

22 C.J. P 1228 note 69. 

22. Ga.—^Mayer v. Waterman, 104 
S.E. 497. 160 Ga. 613. 

Mont.—^Koerner v. Northern Pac. Ry. 

Co., 186 P. 387, 66 Mont 611. 

Va.—Bear’s Adm’x v. Bear, 109 S.B. 

313, 131 Va. 447, 

22 C.J. p 1222 note 8. 

IntoxioatloxL 

Parol evidence of the facts and 
clrcumstances attending the exeeu- 
tlon of an instrument is properly 
admissible, where it Is alleged by 
a paxty thereto that he signed it 
whlle incapacltated by intoxication. 
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§ ,976. — Lack of Authority 

Parol evidence Is admissible to show lack of au¬ 
thority of One sfgning an instrument purportlng to bind 
another. 

WTiere an instrument purporting to bind one per- 
son is executed by another, parol evidence is com¬ 
petent to show whether the latter had authority to 
sign an instrument in the terms of that which he 
did sign, or whether the instrument has been ac- 
cepted by the person to be bound as his contract.^^ 
So also extrinsic evidence is admissible to show 
the lack of authority of public officers, as of the 
officer who issued a patent^^ or bounty order.^S 
Evidence of a clerk of court is admissible to show 
that he had not qualified as jury commissioner by 
taking the oath prior t6 drawing the venire, as this 
does not contradict the official record of such draw¬ 
ing, bpt merely shows that he was not qualified to 
do the act.2® So parol evidence is admissible to 
invalidate an award by showing that the arbitra- 
tors exceeded their powers, although the submis- 
sion and award are in writing and under seal.27 
It has been held, however, that in a suit on a poor 
debtor*s recognizance, testimony of an assistant 
clerk of the municipal court is not admissible to 
show that an affidavit which was filed as a pre- 
requisite to the proceedings which resulted in the 
execution of such recognizance was taken before an 
unauthorized person, since the records of a munic¬ 
ipal court cannot be contradicted.^^ 


32 C.J.S. 

§ 977 , -Matters Relating to Execution or 

Delivery 

a. Execution 

b. Delivery 
a. Execution 

Parol evidence Is admissible on the Issue of whether 
or not an Instrument was executed. 

The rule excluding parol evidence to vary or con¬ 
tradict the terms of a written instrument presup- 
poses the due execution and delivery of the writing 
in a way to bind both parties as to its terms 
and it has no application when the execution of the 
writing is the subject of inquiry, but on the issue 
of execution vel non what was said and done at 
the time, and by whom, are the vital facts, and evi¬ 
dence as to these matters is admissible.^^ So also 
it may be shown that an instrument was executed 
in blank and was filled out without authority or im- 
properly.31 

Approval of hili by govemor, Where on manda¬ 
mus to compel the govemor to forward to the clerk 
of the court a statute alleged to have been passed 
and approved, it appeared that the bili in question 
was presented to the govemor and signed by him, 
the oral testimony of the govemor that he signed 
the bili by inadvertence and under a misapprehen- 
sion as to what he was signing, and that he imme- 
diately erased his name, has been held admissible 
as the best evidence of a want of approval, the 
court considering that it was not an offer of parol 
testimony to alter or modify the language of a 
law.32 
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—^Van Meter v. Zumwalt, 206 P. 507, 
35 Idaho 235. 

Palslty of alleguttons In petitlon 
for xemovaZ of dtoabllltiea of minor- 
Ity may be proved by parol evidence. 
—^Howard v. McMurchy, 166 So. 917, 
175 Mlss 328. 

23. tf.S.—Austln-Westem Boad Ma- 
chlnery Co. v. Veal, C.C.A.Ga., 115 
F.2d 112—Thane Lumber Co. v. J. 
Li. Metz Furniture Co., C.C.A.Ark., 
12 F.3d 701. 

Neb.—Omaha Alfalfa Milling’ Co. v, 
Pinkham, 178 N.W. 910, 105 Neb. 
20 . 

22 aj. p 1222 note 9. 

Authority of Insurance asTent 
Accident pollcy provlding that no 
a^ent had authority to changre pol¬ 
lcy, and that recelpt slgrned by secre- 
tary and a^ent should be sole evi¬ 
dence of payment of renewal premi- 
um, was not conclusively blnding* on 
insured as notice of agrenfs powers, 
since relationship between Insurer 
and a^ents Is extrinsic to pollcy and, 
If dilterent, may be shown by paroL 
—Noz^ American Accident Ins. Co. 
▼« Plummer, 176 A. 466, 167 Md. 670. 


24. U.S.—Sherman v. Bulck, CaL, 
93 U.S. 209, 23 LuEd. 849. 

25. Wis.—^Hubbard v, Lyndon, 28 
Wis. 674. 

26. La,—State v. Ashworth, 6 So. 
666, 41 La.Ann. 683. 

27. N.T.—^Butler v. New York, 7 
Hili 329, reversingr 1 Hili 489. 

2& Mass.—Watts v. Stevenson, 47 
N.B. 447, 169 Mass. 61. 

29. CaL—^Harper v. French, 84 P.2d 
216, 29 Cal.App.2d 214. 

IIL—Kllcoin V. Ortell, 136 N.B, 16, 
302 111. 531. 

22 C.J. p 1222 note 14. 

3a Ala.—^Bell-Cams Realty Co. v. 
Drennen, 122 So. 424, 219 Ala. 450 
—^Harris v, Oeneva Mill Co., 96 So. 
622, 209 Ala. 538. 

Ark,—^Dodson v. Wade, 101 S.W.2d 
182, 193 Ark. 534. 

Ga.—^Mendel v. Converse & Co., 118 
S.B. 586, 30 Ga-App. 649. 

111.—^Fisk Tire Co. v. Burmeister, 
262 I11.APP. 646. 

Ky.—^Drane v. Louiaville By. Co., 
» 131 S.W.2d 439, 279 Ky. 490. 
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Ohio.—Brudno v, Kohn, 170 N.E, 681, 
34 Ohio App. 133. 

22 C.J. p 1222 note 14. 

31. Cal.—Jones v. Coulter, 243 P. 
487, 76 CaLApp. 640. 

Mlnn.—Saunders v. Commercial 

Credit Trust, 25$ N.W. 142, 192 
Minn. 272. 

Mo.—Commercial Jewelry Co. v. 
Russell Grocer Co., App., 240 S.W. 
858. 

22 aJ. p 1223 note 15. 

Completion in nnanthorlsed xuanner 
When lease incomplete as to term 
for which it was to run is slfirned by 
one party thereto, and completed hy 
other to whom it was intrusted for 
completion, evidence is admissible to 
show that instrument was completed 
in unauthorized manner; and admls- 
slon of oral testimony concemingr 
conversations before sigrnlnff of lease 
was not objectlonable because of ab- 
sence of flnding of fraud.—^Badder 
V. Greenman, 187 N.B. 42, 283 Mass. 
601, 88 ALi.R. 1370. 

32. Md.—Allesrany County v. Wai> 
fleld, 60 A. 599, 100 Md. 516, 108 

, Am.S.B. 446. 
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b. Delivery 

Notw!thstanding an instrument Is in possession of the 
party to whom It purports to be executed, paroi evidence 
Is admissible to show that there was nevep any valld and 
effective delivery. 

Delivery of a deed or other written instrument is 
the final act of the parties by which the party ex- 
ecuting the instrument puts it into the possession 
of the other party, both intending thereby to make 
it operative and binding;33 hut it is not a part of 
the contract and is not proved by itM While the 
intent and purpose thereby to make the instrument 
effective is generally inferred from the act thus 
changing the custody, or from the fact that the 
party to whom it purports to be executed has it in 
his possession, this may be explained and rebutted 


by paroi evidence,^® and declarations of intentions 
connected with the execution and delivery and the 
circumstances attending the same may properly come 
in as part of the res gestse.^® Thus, although an 
instrument which has been delivered in the legal 
sense cannot be contradicted or varied by paroi ev¬ 
idence, 3 7 it may be shown that there ne ver was any 
valid and effective delivery of the instrument,33 that 
delivery was conditional, see supra § 935, or that 
an apparent delivery was without authority33 or 
was only in escrow.^O It may also be shown that 
the party executing the instrument handed it to the 
other party, not as a final delivery, but to be ex- 
amined and retumed,^! or for the purpose of being 
retained until some precedent act was done by the 


33 L Vt.—^Kingr v. Woodbridge, 34 Vt. 
566. 

34 . n.Y.—B arney v. Porbes, 28 N. 
E. 890, 118 N.T. 580. 

22 C.J. P 1223 note 18. 

Delivery or noxidellvery 

(1) Real test of delivery of deed 
is intention of grantor, which in- 
tention may be manifested by mere 
acts and words or both, and may be 
shown by paroi evidence.—Simler v. 
Simler, 32 P.2d 876, 168 Okl. 288. 

(2) Pact of delivery or nondellvery 
of bili of aale may be shown by pa¬ 
roi.—Edwards v. Gordon, 129 So. 43, 
221 Ala. 473. 

(3) Delivery vel non of conveyance 
may be shown by paroi.—^Phillips 
V. Slpsey Coal Miningr Co., 118 So. 
513, 218 Ala. 296. 

(4) Whether deed was delivered 
is a questlon of fact on which paroi 
evidence relatingr to fi:rantor’s in- 
structions for Its retentlon and de¬ 
livery after his death is admissible. 
—Reed v. Severln, 249 P. 219, 79 Oal. 
App. 252. 

Tax deed 

Proof of delivery is not requlred 
to be shown by tax deed Itself, but 
may be established by paroi evidence. 
—Lance v. Smith, 167 So. 366, 128 
Fla. 461. 

35. Cal.—Harper v. Prench, 84 P.2d 
216, 29 Cal.App.2d 214—Beyerle v, 
California Surety Co., 7 P.2d 1034, 
120 Cal.App. 236—Leo O. McLaugrh- 
lin Co. V. Phillips, 189 P. 788, 46 
Cal.App. 637. 

Ga.—Jennlngrs v. Powell, 198 S.E. 
809, 58 Ga.App. 416—Bank of Tal- 
lapoosa V. Patterson, 145 S.B. 97, 
'38 Ga.App. 644. 

ni.—Mitchell V. Clem, 128 N.E. 815, 
296 IU. 150. 

lowa.—Kruse v. Wickham, 292 N. 
W. 518. 

Va.—^Whitaker & Powle v. Lane, 104 
S.E. 262, 128 Va. 317, 11 A.L.R. 
1157. 

22 aj. p 1223 note 19, 


36. Ala.—State Savings & Loan Co. 
V. Strong, 147 So. 436, 2*26 Ala. 463. 

22 C.J. p 1223 note 20. 

37. 111.—-Mitchell V. Clem. 128 N.B. 
816, 295 111. 160. 

Ky.—Cumnock-Reed Co. v. Lewis, 
128 S.W.2d 926, 278 Ky. 496. 

Mass.—Liberty Trust Co. v. Prlce, 
156 N.E. 749, 259 Mass. 696. 

Or.—Houk V. Gilmore, 259 P. 891, 
122 Or. 49‘8. 

Va.—Clark v. Miller, l38 S.E. 666, 
148 Va, ‘SS. 

Xntexit 

Devdsee of grantor could not at- 
tack deed delivered to grantee on 
ground delivery was not intended.— 
Herrmann v. Jorgenson, 189 N.E. 449, 
263 N.Y. 348, reversing 263 N.Y.S. 
981, 239 App.Div. 817, reargument 
denled 191 N.E. 649, 264 N.Y. 629. 
Evidence held InadmlBslble 

(1) Testimony of son that absolute 
deeds from mother to daughter were 
in mother’s possession at her death. 
—Blackledge v. Mcintosh, 269 P. 770, 
85 CaLApp. 476. 

(2) Paroi evidence that deed ad- 
mittedly delivered was in effect not 
delivered.—Johnson v. Staats' Bstate, 
46 P.2d 900, 97 Colo. 91. 

Incomplete instrument 

Rule that note, apparently com¬ 
plete, may be shown Incomplete for 
want of signature of an addltional 
party does not apply where person 
sued is liable as princtpal debtor 
having no right to contribution 
against person not slgning.—Bank 
of Tallapoosa v. Patterson, 146 S.E. 
97, 38 Ga,App. 644. 

38. Ala,—Harris v. Geneva Mill Co., 
96 So. 622, 209 Ala, 638. 

Ariz.—Brown v. First Nat. Bank, 86 
P.2d 174, 175, 44 Ariz. 189, citlng 

Corpus Juris. 

Ark.—^Dodson v. Wade, 101 S.W.2d 
182, 193 Ark. 634. 

Cal.—Jones v. Coulter, 243 P. 487, 76 
Cal. App. 640—^Anen's Collection 
Agency v. Lee, 238 P. 169, 73 Cal. 
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App. 68—^Kinney v. Klnney, 234 P. 
913, 71 CaLApp. 192—Leo G. Mc- 
Laughlin Co. v. Phillips, 189 P. 
788, 46 CaLApp. 637. 

Ga.—^W. T. Rawleigh Co. v. Royal, 
119 S.E. 339, 80 Ga,App. 706. 

IlL—Kilcoln V. Ortell, 135 N.E. 16, 
802 111. 681—Mitchell v. Clem, 128 
N.E. 815, 296 111. 160. 

Mass.—Hallett v. Moore, 185 N.E. 

474, '282 Mass. 380, 91 A.L.R. 672. 
Mo.—^Bank of Hollister v. 0'Brlen, 
290 S.W. 1009, 220 Mo.App. 1276. 
N.Y.—International Assets Corpora¬ 
tion V. Axelrod, 281. N.Y.S. 32, 245 
App.Div. 300—Sanford v. Getman. 
210 N.Y.S. 68-2, 213 App.Div. 367, 
afflrmmg 206 N.Y.S. 865, 124 Misc. 
80. 

N.D.—Rule V. Connealy, 237 N.W. 
197, 61 N.D. 67. 

Okl.—Shaw V. Hutton, 183 P. 477, 7S 
Okl. 256. 

Tex.—Bell V. Mulkey, Com.App., 16 
S.W.2d 287, afflrming, Civ.App., T 
S,W.2d 116—Speer v. Dalrymple, 
Com.App., 2'22 S.W. 174, reversing,. 
Civ.App., 196 S.W. 911—Moore v., 
Wilson, Civ.App., 138 S.W.2d 1099„ 
error refused. 

Utah.—Hanson v. Greenleaf, 218 F. 
969, 62 Utah 168. 

Wash.—Garrlng v. Stephens, 184 P. 
814, 108 Wash, 474. 

Wis.—^Williams v. Jensen, 231 N.W. 

276, 202 Wis. 19. 

22 C.J. p 1223 note 21. 

39. N.D.—^Northern Trust Co. v. 
Bruegger, 169 N.W. 869, 36 N.D. 
160, Ann.Cas.l917E 447. 

22 C.J. p 1223 note 23. 

40. Cal.—Rees v. Rees, '21Q P. 1006, 
191 Cal. 399. 

Ga.—Parrell v. Bean, 106 S.E. 315, 
26 Ga.App. 462. 

22 C.J. p 1224 note 24. 

41. 111.—Ryan v. Cooke, 68 111.App. 
692, afflrmed 60 N.E. 213, 172 IlL 
80f2. 

22 C.J. p 1224 note 25. 
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party to whom it purported to be executed;^^ or 
that the party obtained possession of it by fraud, 
accident, or mistake and against the will, or con- 
trary to the intention of, the other party or 
that by mistake a wrong paper was delivered.'*^ 
Similarly it may be shown by parol that an instru- 
ment in the form of a contract was accepted by the 
person to whom it was delivered under the belief 
that it w’as a mere receipt, to which he was enti- 

tled.« 

§ 978. -Mistake 

a. In general 

b. Character of mistake 

c. Necessity for pleading and proving 

mistake 

a. In General 

Generally parol evidence Is admissible for the pur- 


pose of showlng that by reason of a mistake a record, 
deed, or other written instrument does not truly express 
the Intention of the parties. 

Parol evidence is, as a general rule, admissible 
for the purpose of showing that by reason of a mis¬ 
take a written instrument does not truly express the 
intention of the parties,^6 mistake being always 
recognized as one of the grounds of equity juris- 
diction;^*^ and, while many authorities declare that 
evidence of mistake is admissible only in equity 
and not in a court of law,48 this rule is by no means 
universal, and there are many cases in the books, 
especially since the tendency has grown up to oblit- 
erate the sharp distinctions between law and equity, 
in which parol evidence has been held admissible to 
Show a mistake in reducing the agreement to writ- 
ing irrespective of the form of the action and 
whether it is in fact an action at law or a suit in 
equity.**® Where due to an overestimation of the 


42: Mo.—^Poplin v. Brown, 205 S.W. 

411, 200 Mo.App. 255. 

22 C.J. p 1224 note 26. 

43. lowa.—Crevelingr v. Banta, 115 
N.W. 698, 138 lowa 47. 

22 C.J. p 1224 note 27. 

44 Vt.—-Klngr V. Woodbridge. 34 Vt. 
565. 

22 C.J. p 1224 note 28. 

45. Ala.—State Savlnga & Loan Co. 

V. Strong, 147 So. 436, 226 Ala. 453. 
22 C.J. p 1224 note 29. 

46. U.S.~Gillis V. Curd, C.C.A.Ky., 
117 F.2d 705—In re Crosby Stores, 
C.C.A.N.T., 65 F.2d 360. 

Ark.—Hartsfleld v. Crumpler, 297 S. 

W. 1012, 174 Ark, 1179—Sewell v. 
Umsted, 278 S.W. 36, 169 Ark. 1102. 

Cal.—^Nourse v. Kovacevich, App., 
109 P.2d 999—First Bond & Mort- 
gage Co. of Glendale v. Malouf, 
98 P.2d 824, 37 Cal.App.2d 74— 
Palma v. Leslie, 45 P.2d 391, 6 
Cal.App.2d 702. 

Idaho.—^Bxum v. Portneuf-Marsh 
Valley Irr. Co., 220 P. 112, 38 Ida¬ 
ho 155. 

111.—^Elaster v. Holcomb, 221 IlLApp. 
485. 

Ind.—City of Hammond v. Standard 
Oil Co.. 138 ISr.E. 769, 79 Ind.App. 
356. 

lowa-—Galva First Nat. Bank v. 

Reed, 215 N.W. 732, 205 lowa 7. 
Ky.—Haber v. Woods, 132 S.W.2d 
944, 280 Ky. 287—^Metropolitan 

Life Ina Co. v. Trunick"s Adm*r, 
16 S.W.2d 769, 229 Ky. 173—Card- 
well V. Strother, Litt.Sel.Cas. 429, 
12 Am.D. 326. 

Md.—Gross v. Stone, 197 A. 137, 173 
Md. 653. 

Mass.—Martin v. Jablonski, 149 N. 
E. 156, 253 Mass. 451—^Wasserman 
V, Cosmopolitan Tnist Co. of Bos¬ 
ton, 147 N.E. 742, 252 Mass. 253— 
Downey v. Levenson, 142 N.E. 85, 
247 Mass. 858. 


Mo.—Dickson v. Maddox, 48 S.W.2d 
873, 877, 330 Mo. 51, Quoting Co»- 
ptts JorLs—Employers* Indemnity 
Corporation v. Garrett, 38 S.W.2d 
1049, 327 Mo. 874—State ex rei. 
Kllkenny v. Daues, 289 S.W. 660, 
quashing certiorari Kllkenny v. 
Kilkenny, 279 S.W. 184, 220 Mo. 
App. 535. 

Nev.—Chiquita Mining Co. v. Falr- 
banks, Morse & Co., 104 P.2d 191. 
N.J.—Levlne v. Lafayette Bldg. Cor¬ 
poration, 142 A. 441, 103 N.J.Eq. 
121, reversed on other grounds 148 
A. 772, 105 N.J.Bq. 532. 

N.T.—^Donald EYiedman & Co, v. 
Newman, 174 N.E. 703, 255 N.T. 
340, 73 A.L.R. 95, reversing 243 N. 
T.S. 408, 230 App.Div. 103, and 
motion denied 175 N.E. 345, 255 
N.T. 632, 73 A.L.R. 96—Levy v. 
Neuss, Hesslein & Co., 192 N.T.S. 
868 . 

Pa.—In re Balrd's Estate, 148 A. 907, 
299 Pa. 39—^Mlller v. Central Tnist 
& Savings Co., 132 A. 579, 286 Pa. 
472. 

It.I.—Conti V. Flsher, 134 A. 849, 48 

R. I. 33. 

S.C,—Henderson v. Rice, 158 S.E. 258, 
160 S.C. 307. 

S.D.—^Ulvilden v. Sorken, 237 N.W. 
665, 567, 58 S.D. 466, 82 A.L.R. 
1209, citlng CozpiLB ^Toxls—^Purln- 
ton V. Purlnton, 176 N.W. 31, 42 

S. D. 426. 

Tenn.—Gibson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 
20 Tenn.App. 168. 

Tex.—Means v. Limpia Royalties, 
Civ.App., 116 S.W.2d 468, error dls- 
mlssed—^Barker v. Fagg, Civ.App., 
107 S.W.2d 490—Middleton v. 
Brawley, Civ.App., 12 S.W.2d 257 
—Fenter v. Robinson, Clv.App., 230 
S.W. 844. 

Va.—Jones v. Franklln, 168 S.E. 763, 
160 Va. 266—Bamett v. Cloyd^s 
Ex'rs, 100 S.E. 674, 126 Va. 646. 
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Wis.—^Badger Sav. Bulldlng & Loan 
As8'n V. Mutual Bulldlng & Sav¬ 
ings Ass*n, 283 N.W. 466, 230 Wis. 
145. 

22 C.J. p 1224 note 30. 

47. Idaho.—^Bowers v. Bennett, 164 
P. 93, 30 Idaho 188. 

22 C.J. p 1226 note 31. 

Mistake as ground of equity Juris- 
dlction generally see Equity § 47. 

48- 111.—Sheehan v. Reardon, 223 
111.App. 365. 

22 C.J. p 12*26 note 32. 

“In the absence of an obvious mis¬ 
take, a plaintiff in an action at law 
cannot corree t by parol evidence sub- 
stantial errors in the terms of a 
written instrument to which he and 
the defendants are directly or me- 
dially parties, the remedy of par¬ 
ties so situated being in a court of 
equity for reformation, of the In¬ 
strument”—^New York, N. H. & H. 
R. Co. V. Preferred Underwrlters, 146 
N.E. 906, 907, 262 Mass. 1. 
Beforxnation 

Proof of mistake Is inadmissible 
without prayer for reformation of 
contract 

Ky.—Stevens v. Chatfield, 18 S.W.2d 
1006, 230 Ky. 194. 

Wis.—^Newport Mining Co. v. Flre- 
man's Ins. Co. of Newark, N. J., 
183 N.W. 161, 174 Wis. 401. 

49. Va.—Massachusetts Bondlng & 
Insurance Co. v. Piedmont Service 
Station, 181 S.E. 397, 166 Va. 167. 
22 C.J. p 1225 note 33. 

Xa ejectmenti where supposed gran- 
tee claimed no rlght or title to land 
embraced in deed, parol evidence of 
mistake in descrlptlon of deed was 
admissible to show character of pos¬ 
session of holder.—^Findlay v. Hard- 
wlck, 160 So. 336, 230 Ala. 197. 

In Zentnoky 

(1) The rule of the text applles. 



EVIDENCE 


§ 978 


32 C.J.S. 


quantity of goods purchased, the buyer paid more 
than the amount due, in an action to recover the 
overpayment, the parol evidence rule does not ap- 
ply.^® 

Records, Parol evidence has been held admis- 
sible to Show error in journals of the houses of a 
legislature,^^ a niap which is an archive of the 
land office, the registration of an automobile,63 
and a resolution by the board of directors of a 
Corporation, entered on the record of their proceed- 
ings;5^ but parol evidence has been held not ad- 
missible to show an error in the entry of an order 
of the fiscal court fixing the salary of the county 
judge.^® 

Deeds» The rule that parol evidence is admissi- 
ble to show a mistake in a written instrument has 
been frequently applied to deeds,®^ most commonly 


in proceedings brought for the purpose of reforma¬ 
tioni 7 or other proceedings in equity,i^ but also in 
actions at law.is Thus evidence has been admit- 
ted to show a mistake in the name of the gran- 
tee,iO the description of th'e property conveyed,®^ 
Or the insertion of courses and distances;®^ as to 
the quantity of land;®® in stating the district where- 
in the property lies;®^ or in omitting covenants 
which were to be performed by the grantee.®® It 
has also been held permissible to show that the'prop¬ 
erty conveyed was not that which was sold,®® or 
that property intended to be conveyed was omitted 
by mistake,®7 although this rule cannot be extended 
to permit a mortgagee or purchaser to prove that 
the mortgagor or vendor intended to convey prop¬ 
erty that he did not own.®® 

Other instruments. Evidence has been admitted 
to show mistakes in connection with assignments,®® 


—Cincinnati, N. O. & T. P. Ry. Co. 
V. Pendleton, 96 S.W. 434, 29 Ky.L. 
721. 

(2) But formerly it was held that 
mistake in the execution of a writ¬ 
ten contract could not be proved in 
a common-law action.—Tribble v. 
Oldham, 5 J.J.Marsh. 137. 

In KlssoTirl 

(1) The striet rule is that a mis¬ 
take in a written contract cannot be 
corrected in an action at law.— 
Luecke v. Cohen, 129 S.W. 1002, 150 
Mo.App. 48—Basse tt v. Glover, 31 
Mo.App. 150. 

(2) Nevertheless, the rule has not 
been universally foHowed, and pa¬ 
rol evidence of a mistake has been 
held competent in a number of ac¬ 
tions at law.—Bassett v. Glover, su¬ 
pra 

22 C.J. p 1225 note 33. 

50. Ind.—Irwin v. Harbough, 134 N. 
E. 905, 7*8 Ind.App. 176. 

51. La—State v. State Secretary, 9 
So. 776, 43 La.Ann. 590. 

52. Tex.—Stevens v. Crosby, Civ. 
App., 166 S.W. 62. 

53. N.T.—Doherty v. Rogers, 204 
N.T.S. 636, 209 App.Div. 291. 

54. Kan.—St. Louis, F. S. & W. R. 
Co. V. Tiernan, 16 P. 644, 37 Kan. 
606. 

22 C.J. p 1226 note 3$. 

55. Ky.—Grayson County v. Rogers, 
122 S.W. 866. 

50. U.S.—Frost Lumber Industrios 
V. Federal Petroleum Co., D.C.Lia., 
20 P.Supp. 612. 

CaL—Palma v. Leslie, 45 P.2d 391, 
6 Cal.App.2d 702. 

Mo.—Employers’ indemnity Corpora¬ 
tion V. Garrett, 38 S.W.2d 1049, 327 
Mo. 874. 

Or.—Strong & MacNaughton Trust 


Co. V. Bodley, 16 P.2d 470, 141 Or. 
36. 

Pa.—MeCann v. Pickup, 17 Phila 56, 
42 Leg.Int. 286. 

Tex.—Luginbyhl v. Thompson, Civ. 
App., 11 S.W.2d 380, error dis- 
missed—Ray v. Barrington, Civ. 
App., 297 S.W. 781~Bills v. Thay- 
er, Civ.App., 266 S.W. 822. 

22 C.J. p 1226 note 37. 

What evidence inadmlsslble 

(1) Where examination of prior 
deeds in connection with plan showed 
obvious scrivener’s error in stating 
length of boundary in deed, court 
improperly admitted parol evidence 
of contrary Intention.—Goldsmlth v. 
Means, 168 A. 696, 104 Pa Super. 571 
—22 C.J. p 1226 note 37 [c]. 

(2) Parol evidence of survey made 
after execution and delivery of deed 
is not competent to correct mistake 
in description.—^Watford v. Pierce, 
124 S.E. 838, 188 N.C. 430. 

Deed made to correct mistake in a 
previous deed made by the prodeces¬ 
sor of the oflElcer by whom the later 
deed is made is only prima facie evi¬ 
dence of the truth of the correction 
and may be rebutted.—Haxcy v. Cla- 
baugh, 6 111. 26. 

57. lowa.—Swensen v. Union Cen¬ 
tral Life Ins. Co., 280 N-W. 600, 
225 lowa 428—Huxford v. Trustees 
of Funds and Donatione for Dio- 
cese of lowa 185 N.W. 72, 193 
lowa 134. 

22 C.J. p 1226 note 38. 

Admissibility of parol evidence in ac¬ 
tion to cancel or reform Instru¬ 
ment generally see supra § 860. 

58. Idaho—^HEayes v. Flesher, 198 P. 
678, 34 Idaho 13. 

22 C.J. p 1226 note 39. 

59. Va—^Elllott V, Horton, 28 Gratt. 
766, 69 Va 766. 

22 C.J. P 1226 note 40. 
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60. Tex.—Dunham v. Chatham, 21 
Tex. 231, 73 Am.D. 228. 

22 C.J. P 1226 note 41. 

61. U.S.—Cities Service Oil Co. v. 
Dunlap, C.C.A.Tex., 100 P.2d 294, 
rehearing denied, C.C.A., 101 P.2d 
814, certiorari granted 69 S.Ct. 828, 

307 U.S. 617, 83 L.Ed. 1498, revers- 
ed on other grounds 60 S.Ct. 201, 

308 U.S. 208, 84 L.Ed. 196—Smlth 
V. Brown, C.C.A.Tex., 3 F.2d 926. 

Idaho.—Gould v. Frazier, 285 P. 673, 
48 Idaho 798. 

La—Smith V. Chappell, 148 So. 242, 
177 La. 311—^Demoss v. Wileon, 8 
La.App. 492—Gaines v. Tidwell, 2 
LaApp. 12, 

22 C.J. p 1226 note 42. 

62. Va—^Vanover v. Hollyfield, 144 
S.E. 460. 151 Va 287. 

22 C.J. p 1226 note 43. 

63. La.—^Wurzburger v. Meric, 20 
LaAnn. 416. 

22 C.J. p 1226 note 44. 

64. Ga—^Way v. Lowery, 72 Ga 63. 
22 C.J. p 1226 note 45. 

65. N.C.—^Ring v. Mayberry, 84 S.E. 
846, 168 N.C. 663. 

Pa.—Townsend v. Lacock, 71 A. 187, 
222 Pa 330. 

66. La.—Federal Land Bank of 
New Orleans v. Ballard, App., 187 
So. 326. 

22 C.J. p 1226 note 47. 

67. La.—^Federal Land Bank of New 
Orleans v. Ballard, supra 

22 C.J. p 1226 note 48. 

68. La.—^Federal Land Bank of 
New Orleans v. Ballard, supra 

e9b Pa.—^Bolster v. Bismark Bldg. 

& Loan Assoc.. 29 Pittsb.Leg.J. 97. 
Tex.—^Marathon Oil Co, v. Rone, Civ. 
^App., 83 S.W.2d 1028, error refus- 
ed. 

51 C.J. p 251 note 42 [a]. 
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bilis and notes,’'® bonds.^i chattel niortgages,72 con- 
tracts generally,^® contracts of carri^e or ship- 
mcnt,’^ contracts of guaranty,’® contracts of in- 


surance,7« contracts of partnership,^’ contracts of 
sale’8 or exchange,’» covenants,*® leases,*i munic- 
ipal ordinances,*® real estate mortgages*® and deeds 


m N.J.—Westmont Nat. Bank v. 
Payne, 166 A, 662, 108 NJXaw 
183. 

Okl.—^Predrlck v. L.udwlg, 240 F. 
1049. 112 Okl. 217. 

22 C.J. p 1220 note 50—8 C.J. P 1027 
note 15 [a]. 

Srldciiice ezoliiaed 

In payee’s suit on note to 'whlch 
corporation's president had affixed 
Its name as xnaker in presence of 
payee, who knew of no Umitation on 
president^s authority, and corpora¬ 
tiones treasurer, wko made no objec- 
tion, refusal to pennlt Corporation, 
after it had denied its sismature un¬ 
der oath and presidentes authority 
to bind it, to show that note was 
sisrned inadvertently, was held prop- 
er, especially in absenoe of conten- 
tion that corporation*a name had 
been forged.—Timberlake v. Cox 
Bros., 43 P.2d 924, 39 N.M. 183. 

71- Minn.—^Pleason Realty & In- 
vestment Co. t. Kleinman, 206 K. 
W. 645, 165 Minn. 342. 

72. S.D.—Castle v. Gleason, 141 N. 
W. 516, 31 S.D. 590. 

73. tX.S.—^Etenciger Oil & Reflning 
Co. of Texas v. Ball, C,C.A.Tex, 
54 F.2d 908. 

Cal.—Crawford v. France, 27 P.2d 
645, 219 Cal. 439—Goodrich v. Tur- 
ney, 186 P. 806, 44 Cal.App. 516— 
Spear ▼. Farwell, 42 P.2d 391, 5 
Cal.App.2d 111. 

Colo.—Johnson Oil & Reflning Co. v. 

Blder, 42 P.2d 610, 96 Colo. 314. 
Conn.—QeHara v. Hartford Oil Heat- 
ing Co., 138 A. 438, 106 Conn. 468. 
Ky.—^enters v. Blkhorn & Jellico 
CoaI Co., 145 S.W.2d 848, 284 Ky. 
667—Calloway v. Bryant, 263 S- 
W. 687. 204 Ky, 1«0. 

Ia—A tlas Oil Co. v. I/Ogan, 116 So, 
682, 166 La. 28—^Mercier v, Clesl, 
App., 142 So. 853—^Hill v. Magulre, 
140 So. 169, 19 L.a.App, 798. 

Mlch.—^Elbom v, Pavsner, 196 K.W. 
442. 225 Mich. 213. 

; 5 r^j.—Downs v. Jersey Central Pow¬ 
er & Light Co., 174 A, 887, 117 N.J. 
Bd. 138 affirming 170 A. 835, 115 
N.J.Bq. 348. 

Pa.—^Roberts v, Roesch, 159 A. 870, 
306 Pa, 436—^In re Cridge*s Estate. 
137 A. 455, 289 Pa. 331—^Preis v. 
Hulholland & Gotwais, 96 Pa. 
Super. 104. 

*Tex.—Cox V. Shannon, ClvA^pp., 141 
S.W.2d 412, error dismissed, Judg- 
ment correct—^Middleton v. Braw- 
ley, CivA.pp., 12 S.W,2d 257— 
Hichols V. liorenz, Clv.App., 237 S. 
“W. 629—Standard Flre Ins. Co. of 
Hartford, Conn., v. Buckingbam, 
Civ-App.. 211 S.W. 631. 

W.Va.—Coms-Thomas Bnglneerlng 


& Constniction Co. v. McDowell 
County Court, 115 S.E. 462, 92 W. 
Va. 368. 

22 C.J. p 1226 note 62. 

BefeatliLg specillo perfonuanca 

Parol evidence of mistake causing 
execution of contract is admissible 
to defeat prayer for specific per- 
formance.—Danciger Oil & Reflning 
Co. of Texas v. Ball. aC.A.Tex, 64 
F.2d 908. 

Svidenoe axclnded 

Where written contract plainly 
States obligations assumed, con- 
temporaneous parol remarks cannot 
be proven under allegation of error. 
—A, Baldwin & Co. v. L»e Long, La. 
App., 142 So. 206—^McWilliaans v. 
Ritchie, 7 lAApp. 272. 

74;. U.S.—Patagonia S. S. Co. v. 
Gans S. S. Bine, H.T., 243 F. 632, 
166 C.C.A. 230. 

Ark.—Arkansas Western Ry. Co. v. 

Robson. 285 S.W. 372, 171 Ark. 698. 
Mo.—McNTeill v. Wabash Ry. Co.. 2^1 
S.W. 649, 207 MO.APP. 161. 

N.T.—^Punch V. Abenheim, 20 Hun 1. 
Tex—City Nat. Bank of B1 Paso v. 
B1 Paso & N. B. Ry. Co., CIv.App., 
225 S.W. 391, certiorari granted 
42 S.Ct 461, 258 U.S. 616, 66 L.Ed. 
792, and affirmed 43 S.Ct 640, 262 
XJ.S. 696, 67 L.Bd. 1184. 

22 aJ. p 1227 note 63. 

To predTide cazarier froxn showiag 
mistake in quantity of goods recited 
in bili of lading, the language of the 
agreement must be quite ciear and 
explicit.—Abbe v, Eaton, 61 N.T. 410. 

76. Tex—Cooper Grocery Co. v. 
Neblett, Civ.App., 203 S.W. 366. 

76b Mass.—American Mut. Liability 
Ins. Co. V. Condon, 183 N.E. 106, 
280 Mass. 517. 

N.H.—^Morin v. Mercury Ins. Co„ 
176 A. 864, 87 N.H. 169. 

Okl.—^U. S. Fidellty & Guaranty Co. 
y. Town of Comanche, 246 P. 238, 
114 Okl. 237. 

22 C.J. p 1227 note 66—26 C.J. p 623 
notes 40-43—33 C.J. p 115 note 62— 
62 C,J. p 1068 note 61 [a]. 
Bstoiiptf 

Insurance company is estopped to 
invoke parol evidence rule to enable 
it to take advantage of mistakes of 
its agents.—^Massachusetts Bonding 
& Insurance Co. v. Piedmont Serv¬ 
ice Station, 181 S.EL 397, 165 Va. 167. 
Acddent poUoy 

In action on accident policy in 
which defense was lapse for non- 
payment of premium, evidence as to 
true date of premium payments 
could be consldered to explaln In- 
consistenoy In cards bearlng nota- 
tion of premium payments, where 

940 


card, unexplained, Indlcated that sec- 
ond payment was made nlne months 
before first payment.—Bordelon v. 
Atlas Life Ins. Co., La.App., 161 So. 
642. 

77. N.T.—Isles v. Tucker, 12 N.T. 
Super. 393. 

78 . Colo,—Schmldt v. Wlther, 221 
P. 885. 74 Colo. 328. 

111.—Trabue v. Bowman, 267 111.App. 
330. 

Mich.—Wells v. Niagara Land & 
Tlmber Co., 220 N.W. 667, 243 
Mlch. 660. 

Mo.—Klte V. Plttman, App., 278 S.W. 
830. 

Pa.—^Roberts v. Roesch, 169 A. 870, 
306 Pa. 436. 

22 C.J. p 1096 note 74 [c], p 1227 
note 57. 

A reeltal as to the intexast of a 
part owner of a vessel which is the 
subject of a bili of sale may be con- 
Iradicted by parol in a suit by such 
part owner for his share of the pro- 
ceeds of the sale.—Whlton v. Spring, 
74 N.T. 169, 

79. Cal.—^McCombs v. Church, 180 
P. 535, 180 Cal. 288—Whlte v. 
Greenwood, 199 P. 1095, 52 Cal. 
App. 737. 

Wash.—Chapman v. Milliken, 239 P. 
4, 136 Wash. 74. 

80. Mass.—^Leland v. Stone, 10 

Mass. 459. 

16 C.J. p 1312 note 12. 

81. Ga.—Georgia Lumber & Tur- 
pentlne Co. v. Mllltown Lumber 
Co., 109 S.B. 178, 27 Ga.App. 661. 

Ind.—Moran v. Wilson, 133 N-E. 84'6, 
77 Ind.App. 563. 

N.D.—^Lane v. Aldrich, 189 N.W. 329, 
48 N.D. 1086. 

Okl.—Bales v. Morris, 87 P.2d 428, 
170 Okl. 219. 

Tex—^Texas Pacific CoaI & Oil Co. 
v. Crabb, Com.App., 249 S.W. 835, 
reversing Crabb v.^ Texas Pacific 
CoaI & Oil Co., Civ.App., 238 S.W. 
279. 

22 C.J. p 1227 note 68. 

Bvidenoe in. support of Instmment 
Where plaintiff was seeking to set 
aside a lesse for mutual mistake, 
parol evidence as to the situation of 
the parties and the negotlations 
leading to the lease is admissible 
against him.—^Moxham v. Sherwood 
Co. of West Virginia, C.C.A.W.Va., 
267 F. 781. 

88. m.— Fish V. Walsh, 154 N.B. 
148, 323 ni. 359. 

33. Arlz.—Cooper v. Francis, 286 P. 
271, 36 Ari*. 273. 

La—^Federal Land Bank of New Or- 
leans v, Ballard, App., 187 So. 326. 
22 CJ. p 1227 note 69. 
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of trust,84 receipts,85 and releases.86 Where a con- 
tract of purchase, including a warranty, of a motor 
vehicle purports to be made with the manufactur- 
er^s agent, when in fact the seller is not such an 
agent, but is the owner of the vehicle, he is not in 
a position to assert that his independent oral war- 
ranties vary the terms of the manufacturer's g^uar- 
anty set forth in the written contract, and evidence 
thereof is admissible.87 

b. Character of Mistake 

To authorize admission of paroi evidence, the mistake 
inust have been one of fact, and It must have been mu- 
tual or Induced by unconscionable conduct of a party. 

The rule admitting paroi evidence in case a writ¬ 
ten instrument, through mistake, does not correctly 
express the intention of the parties applies only in 
cases of mistake of fact and not where a party has 
contracted under a mistake of law.88 Furthermore, 
in order to render paroi evidence admissible to con- 
tradict the terms of a writing on the ground of mis¬ 


take, it must clearly appear that such mistake was 
mutual,®^ or that the mistake, if unilateral, resulted 
from fraud, imposition, or other unconscionable or 
inequitable conduct of the other party.^® Where the 
person sought to be bound by a writing has care- 
lessly signed such writing without reading it, the 
fact that it is averred not to contain the contract 
as made fumishes no ground for admitting paroi 
evidence to vary its terms, for it is not the duty of 
courts to relieve parties from the results of their 
own gross negligence.^i 

c. Necessity for Pleading and Proving Mis¬ 
take 

In order that paroi evidence may be admissible, facts 
showlng the existence of the mistake mu%t be alleged and 
proved. 

In order that paroi eVidence may be admissible to 
show a mistake in a written instrument the exist¬ 
ence of such mistake must have been alleged in 
the pleadings,^^ and the allegation must have been 


84. Miss.—Lauderdale v. BCallock, 
15 Mlss. 622. 

85. lowa.—Rundel v. Boone Oounty, 
216 N.W. 122, 204 lowa 965—Halli- 
gan V. Keeler, 148 N.W. 971, 167 
lowa 72. 

N.C.—Jenkins v. Wood, 160 S.B. 488, 
201 N.C. 460. 

22 C.J. p 1227 note 61. 

Warehoose recelpt 

Ala.—^Warrant Warehouse Co. v. 

Cook, 95 So. 282, 209 Ala. 60. 
Evidence ezclnded 
Where the descrlption In a pro- 
posed realty sale contract did not 
correspond wlth the descriptlon in 
the earnest-money receipt, testimony 
that purchaser knew what he was 
buylngr was Inadmissible, under the 
oral evidence rule, to prove that the 
recelpt descriptlon was wrongr.— 
Park V. McCoy, 208 P. 1098, 121 
Waslu 189. 

86. U.S.—^Lion Oil Refining Co, v, 
Albritton, C.aA.Ark., 21 P.2d 280. 

Ind.—State Highway Commisslon v. 

Wilhite, 31 N.B.2d 281. 
lowa,—Malloy v. Chlcago Great 
Western E, Co., 170 N.W. 481, 185 
lowa 346. 

Mich.—Erkiletian v, Devletian, 299 
N.W. 821, 299 Mich. 95. 

Tex—Pierce v. Baker, Civ.App., 238 
S.W. 699. 

22 C.J. p 1227 note 62. 

In Alabama nonfraudulent unam- 
biguous release for valuable consid- 
eration cannot be impeached or var- 
led by paroi evidence, such as evi¬ 
dence of mutual mistake regarding 
extent of injuries.—Miles v. Barrett, 
134 So. 661, 223 Ala. 293. 

87. Md.—Rittenhouse - Winterson 
Auto Co. V. Kissner, 98 A. 361, 129 
Md. 102, 


'88. W.Va.—^Rosin Coal Land Co. v. 

Martin, 94 S.B. 368. 81 W.Va. 33. 
22 C.J. p 1227 note 63. 

89. Ky.—Standard Auto Ins. Ass*n 

V. West, 262 S.W. 296, 203 Ky. 386. 
N.M.—Timberlake v. Cox Bros., 48 

P.2d 924, 89 N.M. 183. 

Tex.—Keystone Pipe & Supply Co. of 
Texas v. Kleeden, Civ.App., 299 S. 

W. 671. 

22 C.J. p 1227 note 64. 

Evidence held tnadxnlsslhle where, 
under statements of plea, both par¬ 
ties knew that amount of note was 
not correct—^Virglnia-Carolina Chem¬ 
ical Corporation v. Puller, B.C.Ga., 
36 F.Supp. 482. 

90. Pia.—Hartsfield v. Williams, 200 
So. 220, 

Ky.—Senters v. Elkhom & Jellico 
Coal Co., 146 S.W.2d 848, 284 Ky. 
667. 

La.—Morehead Mfg. Co. v. Howard's 
D. G. S., Inc., Odorless Cleaners, 
App., 172 So. 649. 

Md.—Gross v. Stone, 197 A. 137, 173 
Md. 653. 

Tex.—Standard Pire Ins. Co. of 
Hartford, Conn., v. Buckingham, 
Civ.App., 211 S.W. 631. 

Praud generally see infra § 979. 

91. U.S.—Hettrlck Mfg. Co. v. Wax- 
ahachie Cotton Mills, C.C.A.Ohio, 1 
P.2d 918. 

Ariz,—Bradley v. Industrial Com¬ 
misslon, 76 F.2d 746, 61 Ariz. 291. 
22 C.J. p 1227 note 66. 

Aooeptance 

Under statute a shipper, accept- 
Ing a contract of shipment on whlch 
was noted the points at whlch stops 
were to be made for restlng and 
feeding live stock, was presumed to 
have done so with, knowledge of its 
eontents, and could not assert igno- 
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rance thereof as a reason for re- 
sorting to paroi evidence of prior ne- 
gotiations or agreements to vary or 
alter its eontents.—Cook v. Northern 
Pac. Ry. Co., 203 P. 612, 61 Mont. 
673. 

92. Ariz.—^Lee v. Standard Cernent 
Pipe Co., 103 P.2d 467, 66 Ariz. 
463. 

Cal.—^Alameda County Tltle Ins. Co. 
V. Panella, 24 P.2d 163, 218 Cal. 
610—Central Bank of OcLkland v. 
Wells Fargo Bank & Union Trust 
Co., 64 P.2d 466, 18 Cal.App.2d 669, 
hearing denied 66 P.2d 1301, 18 
Cal.App.2d 669. 

Ind,—Cam v. Hunt, 41 Ind. 46$. 

Kan.—Parker v. Mouse, 84 P.2d 941, 
148 Kan. 643. 

Ky.—^Metropolitan Life Ins. Co. v. 
Trunlck’s Adm'r, 16 S.W.2d 769, 
229 Ky. 173—^Lincoln v. Burhank, 
290 S.W. 1081. 218 Ky. 89—James 
V. Stokes, 261 S.W. 868, 203 Ky. 
127. 

La.—^BAmlschfeger Sale Corporation 
V. Sternberg Co., 154 So. 10, 179 
La. 317—^McGuire v. Nelson Bros., 
148 So. 56. 177 La. 802—Diaz v. 
Killeen, 3 La.App. 370. 

Mo.—^Hlghland Inv. Co. v. Kansas 
City Computing Seal es Co., 209 S. 
W 896, 277 Mo. 366—^Humana Co. 
V. Hughes, App„ 213 S.W. 616. 
Or.—^Hawklns v. Bodgers, 179 P. 663, 
91 Or. 483, rehearing denied 179 P. 
906, 91 Or. 483. 

Tex—^Horton v. Boldlng, Civ.App., 
67 S.W.2d 436, error dismissed. 

22 C.J. p 1228 note 66. 

AUegatioxiB held cmflloieut 
La.—Bell v. Leiendecker, 170 So. 386, 
174 So. 89, 187 La. 1, reverslng, 
App., 170 So. 386, 

Tex—^Keystone Pipe & Supply Co. of 
Texas v. Kleeden, Civ.App., 299 S. 



§ 979 


ETIDENCE 


32 C.J.S. 


sustained by proof.®® Only a statement of facts 
showing error need be alleged;®^ it is not neces- 
sary that tbe word “error’' be einployed,^^ nor is 
it necessary to allege mistake when the facts are 
such that the law will impute it.^® 

§ 979. -Fraud 

a. In general 

b. Intention to defraud third persons 

c. Necessity for pleading and proving 

fraud 

d. Purpose for which evidence consid- 
ered 


a. In GkxLeral 

ParoI evidence Is admissible to show that a written 
Instrument was Induced by fraud, even though the wrlt- 
ing recites that all agreennents between the parties are 
contalned therein or provides that no verbal agree- 
ments or representatlons affecting Its validity wlll be 
recognized; and this rule applies to Judiclal and officlal 
records as well as to private writings. 

It is well established that, as fraud vitiates ev- 
erything which it touches, parol evidence is always 
admissible to show, for the purpose of invalidating 
a written instrument, that its execution was pro- 
cured by fraud, or that, by reason of fraud, it does 
not express the true intentions of the parties.s^ 


W. 671—Sznith v. Hampton, Civ. 
App., 42 S.W.2d 466. 

93. La.—Diaz v. ICilleeiit 3 Lia.App. 
370. 

Pa.—^Pirst Nat. Bank v. Sagerson, 
129 A. 333, 283 Fa. 406. 

Tex—^Keystone Pipe & Supply Co. 
of Texas v. Kleeden, Civ.App., 299 
S.W. 671. 

22 C.J. p 1228 note 67. 

94i La.—^HIU V. Ma^ruire, 140 So. 
169, 19 La.App. 798. 

95. La.—v. Ma^rulre, supra. 

SOl Ky.—Garrison v. Hansford, 72 
S.W.2d 468, 264 Ky. 768. 

97. TJ.S.—laslgri v. Brown, Mass., 17 
How. 183, 15 L.Bd. 208—Obartuch 
V. Security Mut. Life Ins. Co., C. 
C.A.I11., 114 P.’2d 873, certiorari 
denied 61 S.Ct. 730—Equitahle Life 
Assur. Soc. of U. S. v. Johnson, C. 
C.A.Mich., 81 F.2d 543—^Danciger 
Oil & Reflning Co. of Texas v. Ball, 
C.aA.Tex. 54 P.2d 908—Neff & Fry 
Co. V. Ashmead, C.C.A.N.T., 36 F, 
2d 771. 

Ala-—^Alabama Pover Co. v. Pierre, 
183 So. 665, 669, 236 Ala. 521, cit- 
ing Coxpus Xuxia —^Worthiugtou v. 
Eggler, 98 So. 788, 210 Ala. 535, 
citing Coipus Jiizl8.i 

Aiiz.—^Lutfy V. R. D. Roper & Sons 
Motor Co., 116 P.2d 161. 

Ark.—Hamburg Bank v. Jones, 161 
S.W.2d 990—Galion Iron Works & 
Mfg. Co. V. Otto V. Martin Const. 
Co., 3 S.W.2d 310, 176 Ark. 448— 
Hartsfleld v. Crumpler, 297 S.W. 
1012, 174 Ark. 1179—Hayes v. Gam- 
mon, 272 S.W. 644, 168 Ark. 1116. 

Cal.—^Ferguson v. Koch, 268 P. 342, 
204 Cal. 342, 68 A.L.R. 1176—Roth- 
stein V. Janss Inv. Corporation, 
App., 113 P.2d 466—In re Kellogg, 
107 P.2d 964, 41 Cal.App.2d 833— 
Femald v. Lawsten, 79 P.2d 742, 
26 Cal.App.2d 552—^De Olazabal v. 
Mix, 74 P.2d 787, 24 Cal.App.2d 268 
—^W. Ross Campbell Co. v. Sears, 
Roebuck & Co., 29 P.2d 910, 136 
CabApp. 765—Heefner v, Citizens* 
Trust & Savings Bank, 278 P. 872, 
99 Cal App. 794—^Wiberg v, Bar- 
nuzB, 278 P. 871, 99 Cal.App. 323, 
—^Blajckwell v. Thomasson, 258 P. | 
724, 84 CaLApp. 784—Campion V. I 


Downey, 246 P. 1098. 77 Cal.App. 
125—^Lindemann v. Coryell, 212 P. 
47, 59 Cal.App. 788. 

Conn.—0’Hara v. Hartford Oil Heat- 
ing Co., 138 A. 438, 106 Conn. 468. 
Ga.—Smith v. Harvey-Given Co., 186 
S.B. 793, 182 Ga. 410—Morton v. 
Wallace. 171 S.B. 720, 177 Ga. 856. 
Idaho.—^Advance-Rumely Thresher 

Co. V. Jacobs, 4 P.2d 657, 51 Ida¬ 
ho 160. 

Ind.—Burroughs v. Southern Colo- 
nization Co., 173 N.E. 716, 9$ Ind. 
App. 93. 

lowa.—Rance v. Gaddis, 284 N.W. 
468, 226 lowa 631—Schipfer v. 

Stone. 218 N.W. 668. 206 lowa 828. 
rehearing denied and modifled on 
other grounds 219 N.W. 933, 206 
lowa 328—Christensen v. Harris, 
180 N.W. 325, 190 lowa 266—Qual- 
ley V. Citizens' Sav. Bank, 177 N. 
W. 639, 188 lowa 1212—^Nolan v. 
Guggerty, 174 N.W. 706, 187 lowa 
980. ^ 

Kan.—^Dinunock 'v. Ploeger, 264 P. 
1044, 125 Kan. 461. 

Ky.—Gk»odin v. Page, 29 S.W.2d 681, 

235 Ky. 64. 

La.—Clarke v. Oden, 99 So. 606, 166 
La. 801—Great Bastern Oil & Re- 
flning Co. v. Bullock, 91 So. 680, 
151 La, 209—Jelferson v. Herold, 
81 So. 714, 144 La. 1064—Breeden 
V. Breeden, 126 So. 599, 12 La.App. 
484—^McCollister Bros. v. Labarre, 
7 La.App. 850. 

Md.—Gross v. Stone, 197 A. 137, 173 
Md. 653. 

Mass.—^New England Foundation Co. 
V. Elliott A Watrous, Inc., 27 N. 
B.2d 756, 306 Mass. 177—Harris v. 
Deleo Products, 25 N.B.2d 740, 806 
Mass. 362—^Wasserman v. Cosmo- 
politan Trust Co. of Boston, 147 
N.E. 742, 252 Mass. 253. 

Mich.—^People’s Wayne County Bank 
of Dearbom v. Harvey, 255 N.W. 
486, 268 Mich. 47—Schupp v. Da- 
vey Tree Expert Co., 209 N.W. 86, 

236 Mich. 268—J. B. Coit Co. v. 
Cousino, 198 N.W. 222, 226 Mich. 
618. 

Minn.—Sllliman v. Dobner, 206 N.W. 
696, 165 Minn. 87. 

Mlss.—^McArthur v. Filllngame, 186 
So. 828, 184 Miss. 869—Blalr v. 
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Frank B. Russell & Co., 81 So. 786, 
120 Mlss. 108. 

Mo.—^Bmployers' Indemnity Corpora¬ 
tion V. Garrett, 88 S.W.2d 1049, 
327 Mo. 874—^Bunch v. Paxton, 
Duke & Bradley, App., 296 S.W. 
474, 475, citlng Coxpns Jarls. 
Mont.—^Koch V. Rhodes, 188 P. 933, 
57 Mont. 447. 

Neb.—^Paper v. Galbreth, 237 N.W. 
682, 683, 121 Neb. 454, quoting Cor¬ 
pus Juris—Chapin v. Noli, 224 N. 
W. 687, 689, 118 Neb. 318, quoting 

Coipus Jnils. 

Nev.—Chlquita Mining Co. v. Fair- 
banks, Morse & Co., 104 P.2d 191. 
N.H.—^Land Flnance Corporation v. 
Qrafton County Electric Light & 
Power Co., 144 A. 846, 83 N.H. 618 
—Weston V. Ball, 116 A. 99, 80 N. 
H. 276. 

N.J.—Timken Silent Automatic Cor¬ 
poration V. Vetrovec, 197 A 265, 
119 N.J.Law 500—Chrlstle v. La- 
lor, 181 A. 312, 116 N.J.Law 23— 
Westmont Nat Bank v. Payne, 166 
A 662, 108 N.J.Law 133—Downs 
V. Jersey Central Power & Light 
Co., 174 A 887, 117 N.J.Eq. 138, 
afflrmlng 170 A. 836, 116 N.J.Eq. 
348—Mass v. Schomer, 144 A 19, 
103 N.J.Bq. 660—^Levine v. Lafay- 
ette Bldg. Corporation, 142 A 441, 
103 N.J.Eq. 121, reversed on other 
grounds 148 A 772, 105 N.J.Eq. 
532—Gordon v. Schellhorn, 123 A 
549, 95 N.J.Eq. 663—Rosenberg v. 
Relsman, 153 A 839, 9 N.J.Misc. 
867—^Newton v. Middleton, 127 A. 
680, 3 N.J.Misc. 157. 

N.T.—Salt Springs Nat Bank of 
Syracuse v. Hltchcock, 263 N.T.S. 
55, 238 App.Dlv. 150, reversing 259 
N.Y.S. 24, 144 Misc. 647—Eufemia 
V. Moan, 206 N.T.S. 186, 186, cit¬ 
lng Corpus Juris. 

N.C.—^Willett V. National Accident & 
Health Ins. Co., 180 S.E. 580, 208 
N.C. 344—Hili V. Star Ins. Co. of 
America, 157 S.E. 599, 200 N.C. 502 
—^F. L. Vollva Hardware Co. v. 
Kinion, 131 S.E. 679. 191 N.C. 218. 
N.D.—^Dalheimer v. Luela, 194 N.W. 
925. 928, 60 f^.D. 78, quoting Cor¬ 
pus Juris. 

Ohlo.—Colonial Flnance Co. v. Mc- 
Crate, 19 N.E.2d 627, 60 Ohlo App. 
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68, appeal dismissed 18 N.E.2d 269, 
134 Ohio St. 623. 

Oljl._^Alexander Hamilton Institute 

V. Wayne, 9'8 P.2d 37, 188 Okl. 
368—Moyer v. Closs, 97 P.2d 901, 
186 Okl. 364—Bowersock v. Bark- 
er, 96 P.2d 18, 186 Okl. 48, 127 A. 
L.R. 130—Publishers Pinance Co. 

V. Lovelace, 93 P.2d 748, 186 Okl. 
322—Miller v. Troy Laundry Ma- 
chinery Co., 63 P.2d 975, 977, 178 
Okl. 313, quotlng- Goxpns Jnxls— 
Waite Phillips Co. v. Sidwell, 260 
P. 416, 120 Okl. 81. 

Pa.—Miller v. Central Trust & Sav- 
ings Co., 13'2 A. 679, 285 Pa. 472— 
Hertzog v. Leon, 124 A. 683, 280 
Pa. 660—Frederick v. Campbell, 14 
Serg. & H. 293—Prederlck v. Camp¬ 
bell, 13 Serg. & R. 136—Oxweld 
Acetylene Co. v. Johnson, 72 Pa. 
Super. 404—Speler v. Michelson, 
14 Pa.Dist & Co. 183, afflrmed 164 
A. 127, 303 Pa. 66—Priedman v. 
Hamilton, 6 Pa.Dist. & Co. 168, af¬ 
flrmed Priedmann v. Hamilton, 86 
Pa.Super. 473—Brisbin v. Scott, 28 
DeLCo. 496, 61 York Leg.Rec, 91. 
Puerto Rico.—^Aponte v. Garaot, 28 
Puerto Rlco 686. 

S.C.—Sutton V. Continental Casualty 
Co., 167 S.E. 647, 168 S.C. 372— 
Henderson v. Rlce, 158 S.E. 258, 
160 S.C. 307—Continental Jewelry 
Co. V. Kerhulas. 134 S.E. 505, 136 
S.C. 496. 

S.D.—^Purinton v. Punnton, 176 N.W. 
31, 42 S.D. 426. 

Tenn.—Samuel v. King, 14 S.W.2d 
963, 168 Tenn. 646—Pirst Nat. 
Bank v. Barbee, 265 S.W. 371, 150 
Tenn. 365—Gibson County v. 
Fourth & Pirst Nat. Bank, 96 S. 

W. 2d 184, 20 Tenn.App. 168—Secu- 
rity Pinance Co. v. Duncan, 6 Tenn. 
App. 631, 636, cltlng Corpus Juris 
—Eliis V. Bruce, 5 Tenn.App. 344. 

Tex.—Southern Surety Co. v. Adams, 
34 S.W.2d 789, 119 Tex. 489, af- 
flrming, Civ.App., 278 S.W. 943— 
Speer v. Dalrymple, Com.App., 22 2 
S.W. 174, reversing, Civ.App., 196 
S.W. 911—W. K. Ewing Co. v. 
Krueger, Civ.App., 152 ■S.W.2d 488 
—Strickler v. International Har- 
vester Co., Civ.App., 141 S.W.2d 
989, error dismissed, Judgment cor- 
rect—^Larson v. Sterling Mut. Life 
Ins. Co., Civ.App., 134 S.W.2d 717 
—Bankers Life & Loan Ass’n v. 
Pitman, Civ.App., 116 S.W.2d 1008 
—Means v. Limpia Royalties,^ Civ. 
App., 115 S.W.2d 468, error dis- 
inissed—Panhandle Const. Co. v. 
City of Spearman, Civ.App., 89 S. 
■W.2d 1063—^New Home Sewing 

Mach. Co. V. March, Civ.App., 67 
S.W.2d 1107, 1108, quoting Corpus 
Juris—Middleton v. Brawley, Civ. 
App., 12 S.W.2d 267—McCaskey 
Reglster Co. v. Mann, Civ.App., 283 
S.W. 544—^Wayboum v. Spurlock, 
Civ.App., 281 S.W. 687, 689, cit- 


ing Corpus Juris—^White v. Carl- 
ton, Civ.App., 277 S.W. 701—Cat- 
tle Raisers' Loan Co. v. Sutton, 
Civ.App.. 271 S.W. 233—Oil Well 
Supply Co. V. Burk-Waggoner Oil 
Co., Civ.App., 261 S.W. 830—Babb 
V. Miller, Civ.App., 259 S.W. 177, 
reversed on other grounds Miller 
V. Babb. Com.App., 263 S.W. 263— 
Masterson v. Amarillo Oil Co., Civ. 
App., 253 S.W. 908—Balaguer v. 
Macey, Civ.App., 238 S.W. 322, dis¬ 
missed for want of jurisdiction— 
Penter v. Robinson, Civ.App., 230 
S.W. 844. 

Utah.—Central Bank of Bingham v. 

Stephens, 199 P. 1018, 68 Utah 358. 
Va.—Jones v. Pranklin, 168 S.E. 763, 
160 Va. 266. 

Wash.—Moser v. New Amsterdam 
Casualty Co., 279 P. 581, 163 Wash. 
127—Burke v. Mayer, 177 P,. 662, 
106 Wash. 1. 

Wis.—Sherlock v. Bradley Polytech- 
nic Institute, 198 N.W. 766, 184 
Wis. 425—Wulfers v. E. W. Clark 
Motor Co., 188 N.W. ©62, 177 Wis. 
497. 

22 C.J. p 1216 note 65. 

Unilateral mistake resultlng from 
fraud of other party see supra S 
978 b. 

Adxnlsslou of absexLce of Araud does 
not prevent showing of fraud later 
discovered, notwithstanding party 
making admission made independent 
Investigation.—Omar Oil & Gas Co. 

V. Mackenzie Oil Co., 138 A. 392, 3 

W. W.Harr Del., 259. 

Admission of debt 

Purchaser of oil^ properties was 
not precluded from* showing fraud 
in contract by admission of claim 
in extension agreement executed 
prior to discovery of alleged fraud. 
—Omar Oil & Gas Co. v. Macken¬ 
zie Oil Co., supra. 

Authentic acts 

Where plaintifC voluntarily assent- 
ed to authentic act of sale, she could 
not assail act by parol.—Brinker v. 
Peist, 129 So. 416, 14 La.App. 101. 
Contemporaaeous parol agreement 

(1) Extrlnslc evldence of a parol 
agreement, which was inducing cause 
of, or part of consideration for, a 
contemporaneous written contract, 
executed on faith of such agreement, 
is admlssible to show fraud, but 
such evldence of a parol agreement 
relatlng dlrectly to the subject of 
the written contract is inadmissible, 
although it be alleged that written 
contract was slgned on faith of oral 
promises.—^Alford v. Rowell, 103 P. 
2d 119, 44 N.M. 392. 

(2) So it has been held that mak¬ 
ing and violating contemporaneous 
parol agreement inconsistent wlth 
writing is not such fraud as will 
permit varylng of the written instru- 
ment, when no suAdcient reason ap-. 
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pears why it was not incorporated 
in the writing. 

Ga.—Bowen v. Swift & Co., 184 "S. 
E. 625, 52 Ga.App. 793—Moore v. 
Flowers Lumber Co., 133 S.E. 660, 
35 Ga.App. 336—^Mendel v. Con¬ 
verse & Co., 118 S.E. 686, 30 Ga. 
App. 649—Reeves Tractor & Im- 
plement Co. v. Barrow, 118 S.E. 
466, 30 Ga.App. 420—Automobile 
Battery Co. v. Geraghty & Co., 118 
S.E. 412, 30 Ga.App. 446. 

Mo.—Meyer v. Weber, 109 S.W.2d 
702, 233 Mo.App. 832. 

Pa.—Lycoming Trust Co., to Use of 
Carson, v. Smlthgall, 6 A.2d 162, 
334 Pa. 4—^Hein v. Fetzer, 152 A- 
388, 301 Pa. 403—U. S. Nat. Bank 
of Johnstown v. Evans, 146 A. 126, 
296 Pa. 641—^Bmmanuel v. Hughes, 
145 A. 686, 296 Pa. 492—Fidelity 
Title & Trust Co. v. Garland, 139 
A. 876, 291 Pa. 297—^Humphrey v. 
Brown, 139 A. 606, 291 Pa. 63— 
Schmitt v. William G. Johnston 
Co., 7 A.2d 131, 136 Pa.Super. 213 
—^Washington Pinance Corporation 
V. Scannell, 95 Pa.Super. 191. 

S.C.—Greer Bank & Trust Co. v. 

Waldrop, 161 S.E. 920, 156 S.C. 47. 
Tex.—Mitcham v. London, Civ.App., 
110 S.W.2d 140—Houghton v. 

American Trust & Savings Bank, 
Civ.App., 247 S.W. 904. 

Wis.—Beers v. Atlas Assur. Co., 263 
N.W. 684, 216 Wis. 166. 

22 C.J. p 1214 note 66 fh], [1]. 

(2) And proof of promissory fraud, 
inducing written contract, cannot be 
made by representations contradlc- 
tory of terms of writing. 

Minn.—McCreight v, Davey Tree Bx- 
pert Co., 264 N.W. 623, 191 Minn. 
489. 

Wis.—Beers v. Atlas Assur. Co., su¬ 
pra. 

(3) On the other hand, it has been 
held that the parol evldence rule Is 
Intended to prevent, not to promote, 
frauds, and it would be a fraud to 
allow a party to a written agreement 
to enforce it as written when he has 
agreed not to do so, where the oth¬ 
er, on the faith of the agreement, 
has acted thereon to his detriment. 
—^Andersonian Inv. Co. v. Wade, 184 
P. 327, 108 Wash. 373. 

(4) So it has been declded that a 
false promise not Intended to be per- 
formed made to trlck and deceive 
an other into executlon of written In- 
strument is fraud, and may in action 
on instrument be shown by any com¬ 
petent evldence, oral or documentary. 
Md.—Councill v. Sun Ins. OflOlce of 

London, 126 A. 229, 146 Md. 137. 
Okl.—^American Asbestos Products 
Co. V. Smith Bros., 73 P.2d 839, 
181 Okl. 360. 

S.C.—Palmetto Bank & Trust Co. v. 
Grimsley, 133 S.E. 437, 134 S.C. 493, 
61 A.L.R. 42. 
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(5) Brlnfflng of action on indorse- 
menta of note has been held not to 
dlsclose fraud justifyin^ admission 
of parol evldence showing that in- 
dorsers were not to be held liaMe on 
their indorsoments.—Columbia Xat 
Bank of Columina v. PeopIe's Bank, 
160 S.E. 7^8, 162 S.C. 324, 

(6) Plaintiffs -who prepared instru- 
ment evldencingr contract completely 
performed by them are not entitled 
to Show contemporaneous parol 
agreement on ground of defendanfs 
fraud.—Gladden v. Keistler, 140 S.B. 
161, 141 S-C. 524. 

(7) Alle^ed oral misrepresenta- 
tions of purchaser as to character of 
improvements to be erected on prop- 
erty purchased, not mentioned in 
contract, are not admissible and con¬ 
stitute no defense to suit for speciflc 
performance.—Lescher v. Baird, 294 
S.W. 17, 173 Ark. 1033. 

(8) Admission of proof of deceit 
in makmgr contemporaneous and col- 
lateral promlse does not vary terms 
of written instrument.—Klny v. 
Wise, Tex.Com.App,, 2S2 S.W. 570, 
reversingr Wise v. Boyd, Cir.App., 267 
S.W. 543. 

(9) Prior and contemporaneous coi- 

lateral agreements generally see 

infra SS 997-1003. 

&ela;Uo]L to asrreemeiLt 

(1) Fraud, which may be shown 
by parol, must relate to, and be con- 
nected wlth, the agreement relied on, 
and must tend to vitiate that agree- 
ment,—J, I. Case Threshing Mach. 
Co. V, Copren Bros., 18? P. 772, 46 
Cal.App. 169—Tuba Mfg. Co. v, Stone, 
179 P. 418, 39 Cal.App. 440. 

(2) So representations of seller^s 
agent wlth reference to capacity of 
tractor or what it would do in the 
matter of driving rice threshers 
amounted to no more, although 
claimed to have been fraudulently 
made, than an assurance or war- 
ranty that tractor would do a cer- 
tain amount of work. and, being ig- 
nored in written contract which war- 
ranted tractor to be in good work- 
Ing order and free from latent de- 
fects, evidence thereof was not ad¬ 
missible on the theory that it proved 
fraud inducing execution of contract 
and avoiding the whole thereof.— 
Tuba Mfg* Co. v. Stone, supra. 

Time of repxeseatatloiLs 

Admissibility of evldence respect- 
ing seller'8 oral misrepresentations 
inducing contract of purchase Is not 
dependent on time whem they wefe 
made, but conduct and statements 
of parties throughout entire transac- 
tion may be shown.—Wolf Co. v. 
Smlth MercantUe Co., 127 S.B. 208, 
188 N.a 322. 

98. Ala.—Abercrombie v. Martin & 


Hoyt Co.. 150 So. 497, 227 Ala. 610 
—People's Auto Co. v. Staples, 143 
So. 553, 225 Ala. 372—Alabama 

Machlnery & Supply Co. v. Caffey, 
104 So. 609, 213 Ala. 260. 

Ariz.—Lutfy v. R. D. Roper & Sons 
Motor Co., 115 P.2d 161—^Arnett v. 
Sanderson, 218 P. 986, 988, 25 Ariz. 
433, citing Corpus Juris. 

Cal.—Stewart v. Crowley, 3 P.2d 662, 
213 Cal. 694—Inner Shoe Tire Co. 

V. Tondro, 257 P. 211, 83 Cal.App. 
6S9. 

Conn.—Callahan v. Jursek, 124 A, 81, 
100 Conn. 490. 

Gsl. —^Williams v. Toomey, 159 S.E. 
866, 173 Ga. 199. 

Ind.—Marker v. Outcault Advertis- 
ing Co., 122 N’.E. 32. 69 Ind.App. 
344. 

lowa.—Good Roads Machinery Co., 
Pt. Wayne, Ind. v. Ott, 171 N.W. 
721, 186 lowa 908. 

La.—Gullett Gin Co. v. Vamado Gin 
Co., 120 So. 240, 10 La.App. 158. 

Mich.—Pignar v. Schrelber, 239 N. 

W. 270, 255 Mich. 661—National 

Cash Register Co. v. Hosier, 232 
N.W. 177, 251 Mich. 402—Hanson 

V. Fletcher Auto Sales Co., 214 N. 

W. 187, 239 Mich. 118—Chandler 

Motor Sales Co. v. Dertien, 201 N. 
W. 964, 229 Mich. 630—Piate v. De- 
troit Pidehty & Surety Co., 201 N. 
W. 469, 229 Mich. 489—Piate v. 

Detrolt Pidelity & Surety Co., 201 
N.W. 457, 229 Mich. 482—J. B. Coit 
Co. V. Cousino, 198 N.W. 222, 226 
Mich. 518—^J. B. Coit Co. v. Reade, 
190 N.W. 672, 221 Mich. 92. 

Minn.—^Wisconsin Mystic Iceless Re¬ 
frigerator V. Minnesota Mystic 
Iceless Refrigerator, 230 N.W. 798, 
180 Minn. 334. 

Miss.—^Nash Mississippi Valley Mo¬ 
tor Co. V. Childress, 126 So. 708, 
156 Miss. 157. 

Neb.—^Paper v. Galbreath, 237 N.W. 
582, 683, 121 Neb. 464, Quotlng 
Corpus Juris. 

I N.J.—Tlmken Silent Automatic Cor¬ 
poration v. Vetrovec, 197 A. 265, 
119 N.J.Law 500—Guilder v. Boon- 
ton-PIne Brook-New York Bus Co., 
164 A. 316, 110 N.J.Law 103. 

N.Y.—^Bareham & McParland v. 
Kane, 240 N.Y.S. 123, 228 App.Div. 
896. 

N,C.—^Wolf V. Smith Mercantile 

Co., 127 S.E. 208, 189 N.C. 322. 
N.D.—^National Canh Register Co. v. 
Mldway City Creamery Co., 1«'' N. 
W. 762, 49 N.D. 441. 

Okl.—^Alexander Hamilton Institute 
V. Wayne. 98 P.2d 37, 186 Okl, 358 
—^Bowersock v. Barker, 96 P.2d 18, 
186 Okl. 48, 127 A.D.R. 130—Pub- 
lishers Flnance Co. v. Lovelace, 98 
P.2d 748, 186 Okl, 322—Miller v. 
Troy Laundry Machinery Co., 62 
P.2d 975, 178 Okl. 813—Mid-West 
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Chevrolet Corporation v. Noah, 48 
P.2d 283, 173 Okl. 198. 

Pa.—^National Cash Register Co. v. 
Elfenbem, 20 Erie Co. 390. 

R. I.—International Accountants Soc. 

V. Kiernan, 143 A. 858. 

S. D.—^National Cash Register Co. v. 
Mahaney, 206 N.W. 710, 49 S.D. 1. 

Tex.—C. V. Hili & Co. v. Parker, 
Civ.App., 146 S.W.2d 330—New 
Home Sewing Mach. Co. v. March, 
Civ.App., 67 S.W.2d 1107, 1108, 

quoting Corpus Juris—^Norm Co. v. 
City Drug Stores, Clv.App., 59 S. 

W. 2d 270—Sibley v. Southland 
Life Ins. Co., Civ.App., 11 S.W.2d 
250, 253, reversed on other grounds, 
Sup., 36 S.W.2d 145, cltlng Corpus 
Juris—George v. Birchfleld, Civ. 
App., 264 S.W. 632. 

Wash.—Webster v. L. Romano Engl- 
neering Corporation, 34 P.2d 428, 
178 Wash. 118—Champlin v. 
Transport Motor Co., 33 P.2d 82, 
177 Wash. 669. 

Wis.—Morse Chain Co. v. T. W. 
Meilklejohn. Inc., 296 N.W. 106, 
287 Wis. 383—Jones v. Brandt, 181 
N.W. 813, 173 Wis. 639. 

22 aX p 1217 note 66—42 C,J. p 779 
note 8. 

99. Ariz.—^Amett v. Saunderson, 218 
P. 986, 988, 25 Ariz. 433, citing 

Corpus Juris. 

lowa.—^McTee & Co. v. Ryder, 265 N. 

' W. 636, 637, 221 lowa 407, cltlng 
Corpus Juris—James v. Grill, 173 
N.W. 897, 186 lowa 1300—Good 
Roads Machlnery Co., Pt. Wayne, 
Ind. V. Ott, 171 N.W. 721, 186 lowa 
908. 

Mo.—^Rabenau v. Harrell, 213 S.W. 
92, 278 Mo. 247—^National Theatre 
Supply Co. V. Rlgney, App., 130 S. 
W.2d 268. 

Neb.—^Paper v. Galbreth, 287 N.W. 
682, 683, 121 Neb. 454, quotlng 
Corpus JailB—Stroman v. Atlas 
Reflning Corporation, 199 N.W. 26, 
112 Neb. 187, 

Okl.—^Miller v. Troy Laundry Ma¬ 
chlnery Co., 62 P.2d 976, 977, 178 
Okl. 313, quoting Corpus Juris. 

Or.—^Reihsen v. Burlingame Co., 282 
P. 664, 131 Or. 208—Sharkey v. 
Burlingame Co., 282 P. 646, 181 
Or. 186. 

S.C.—^Emplre Buggy Co. v. Moss, 151 
S.E. 788, 154 S.C. 424. 

Tex.—^New Home Sewing Mach. Co. 
V. March, Clv.App., 67 S.W.2d 1107, 
1108, quotlng Corpus Juris—^Ten- 
Cate V. First Nat. Bank, Civ.App., 
52 S.W.2d 323, 827, quoting Cor¬ 
pus Juris—Cattle Raisers* Loan 
Co. V. Sutton, Clv.App., 271 S.W. 
238—Bankers' Trust Co. v. James, 
Civ.App., 209 S.W. 830, error ro- 
fused—^Bankers' Trust Co. v. Oal- 
houn, Civ.App., 209 S.W. 826, error 
refused. 
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both written and oral, are entirely canceled there- 
IjvI or provisions that the sale evidenced by the 
agreement was without warranty,^ or that no rep- 
resentations had been made,3 or that all represen- 
tations were merged in the written contract,^ or 
that all assertions and promises on the part of the 
seiier shall be taken as expressions of opinion only;® 
and the fact that the writing recites that it con- 


tains the only representations made and relied on 
has been held not to prevent a party from show- 
ing the contrary by parol evidence.® Thus it has 
been frequently held that even if the contract, when 
reduced to writing, places limitations on the agent's 
authority, parol evidence is admissible to prove 
fraudulent representations of an agent by which the 
contract was induced.^ There is, however, author- 


Wash.— Producers’ Grocery Co. v. 
Blackwell Motor Co., 212 P. 164, 
165, 123 Wash. 144, citing Corpna 
Juils. 

22 C.J. P 1217 note 67. 

U.S._Crowell v. Baker Oil Tools, 

'c.C.A.Cal., 99 P.2d 674. 

S Del.—Omar Oil & Gas Co. v. 
Vackenzie Oil Co., 138 A. 392, 3 
W.W.Harr. 269. 

Mo.—International Harvester Co. of 
America v. JefCries, App., 4 S.W.2d 
601. 

Tex.—Strickler v. International Har¬ 
vester Co., Civ.App., 141 S.W,2d 
/ 989, error dismissed, Judgment 
correct. 

Tliat pnxdhaser was a lawyer did 
not preci ude him from showing 
fraud In procuring his signature on 
contract which excluded warranties 
not Indorsed on contract.—General 
Motors Acceptance Corporation v. 
Whitehead, 161 S.E. 494, 163 S.C. 236. 
Statements held not warranties 
In action on note given for price 
of Diesel engine with defense of 
fraud, evidence of seller’s statement 
that engine was being used all over 
United States in dump trucks and 
that it would develop more power 
than certain gasolinc engine was not 
inadmissible because of stipulation in 
order against oral warranties, slnce 
such statements were not warran- 
ties but false representations.— 
Peoples Bank & Trust Co. v. L. Ro¬ 
mano Engincering Corporation, 62 
P.2d 446, 188 Wash. 290, afflrmed 66 
P.2d 688, 188 Wash. 290. 

3. Del.—Omar Oil & Gas Co. v. 
Mackenzie Oil Co., 138 A. 392, 3 
W.W.Harr. 269. 

N.T.—Bridger v. Goldsmilh, 38 N.B. 
468, 143 N.Y. 424. 

Or.—Carty v. McMenamin. 216 P. 
228, 108 Or. 489. 

4. Cal.—^Whiting v. Squeglia, 232 P. 
986, 70 CaLApp. 108. 

5. Md.—Standard Motor Co. v. Pelt- 
zer, 128 A. 461, 147 Md, 609. 

6. U.S.—^Hubert v. Apostoloff, D. 
C.N.T., 278 F. 673, afflrmed, C.C.A., 
286 F. 161. 

Cal.—^Blackwell v. Thomasson, 268 
P. 724, 84 CaLApp. 784. 

Del.—Webster v. Palm Beach Ocean 
Realty Co., X39 A. 467, 16 Del.Ch. 
16. 

Idaho.—J. I. Case Co. v. Bird, 11 P. 
2d 966, 61 Idaho 725—Advance- 
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Rumely Thresher Co. v. Jacobs, 4 

P.2d 667, 61 Idaho 160. 

111.—Ginsburg v. Bartlett, 262 111. 

App. 14—Miller v. Nydick, 264 111. 

App. 684. 

Contra Zalapi v. Holcomb & Hoke 
Mfg. Co., 241 I11.APP. 102. 
lowa.—Jordan v. Nelson, 178 N.W. 

644, 10 A.L.R. 1464. 

La.—^Roby Motors Co. v. Price, App., 

173 So. 793—Morehead Mfg. Co. v. 

Howard’s D. G. S., Inc., Odorless 

Cleaners, App., 172 So. 649. 

Minn.—Ganley Bros. v. Butler Bros. 

Bldg. Co., 212 N.W. 602, 170 Minn. 

373, 66 A.L.R. 1. 

Tenn.—J. B. Coit Co. v. Odle, 4 Tenn. 

App. 174. 

Wash.—^Dieterich v. Rice, 197 P. 1, 

115 Wash. 365—Wells v. Walker, 

186 P. 867, 109 Wash. 332. 

Wyo.—Baylies v. Vanden Boom, 278 

P. 661, 40 Wyo. 411, 70 A.L.R. 924. 

Contract constraed as not equiva- 
lent to statement that representa¬ 
tions antecedent to erecution were 
not inducement to its making; hence 
parol evidence rule did not exclude 
proof of fraud therein.—^Arnold v. 
National Aniline & Chemical Co., C. 
C.A.N.T., 20 F.2d 364, 56 A.L.R. 4. 

Xn Ceorgla 

(1) Contract excludlng representa¬ 
tions outside contract estops party 
from setting up fraud to abate pur- 
chase money, but not to rescind con¬ 
tract for fraud.—^Keating v. Woods- 
Young Co., 166 S.E. 206, 42 Ga.App. 
63. 

(2) So under a mortgage note for 
the purchase price of a chattel, ex- 
cluding warranties, express or im- 
plied, or conditions, stipulations, or 
statements not mcluded therein, note 
was held not subject to defense that 
the seller made false representations 
and warranties which were relied on 
by the buyer.—^Brooks v. Williams 
Mfg. Co., 116 S.E. 160, 29 Ga.App. 
268—Connell v. Newklrk-George Mo¬ 
tor Co., 111 S.B. 749, 28 Ga.App. 382 
—Butler v. Citizens’ Bank, 110 S.E. 
501, 28 Ga.App. 184. 

(3) In buyer’s suit against seller 
for damages from fraudulent repre¬ 
sentations as to condition of auto- 
mobile, testimony as to actual fraud 
mduclng contract was admissible 
and authorized verdlct for buyer, al- 
though conditional sales contract 
provided that seller made no war- 
ranty save warranty of title, and 
that buyer agreed that all induce- 
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ments and agreements and represen¬ 
tations were merged into contract, 
and that there were no representa¬ 
tions, warranties, or agreements 
touching contract not contained 
therein.—^Nalley & Co. v, Moore, 181 
S.E. 429, 51 Ga.App. 718. 

7. Idaho.—^J. I. Case Co. v. Bird, II 
P.2d 966, 61 Idaho 725—^Advance- 
Rumely Thresher Co. v. Jacobs, 4 
P.2d 667, 61 Idaho 160. 

111.—^Klee V. Chlcago Trust Co., 1 N. 
B.'2d 64*8, 284 Ill.App. 112, re- 

versed on other grounds 6 N.E.2d. 
442, 365 111. 354. 

lowa.—Good Roads Machinery Co., 
Ft. Wayne, Ind. v, Ott, 171 N.W. 
721, 186 lowa 908. 

Mich.—Gloeser v. Moore, 278 N.W. 
72, 283 Mich. 426—J. B. Coit Co. 

V. Cousino, 198 N.W. 222, 226 Mich, 
618—J, B. Coit Co. V. Reade, 190- 
N.W. 672, 221 Mich. 92. 

Minn.—^National Bquipment Corpora¬ 
tion V. Volden, 262 N.W. 444, 190- 
Minn. 696, rehearing denied 262 N. 

W. 835, 190 Minn. 696. 

Mo.—^Rice V. Lammers, App., 65 S- 
W.2d 161. 

N.Y.—Electric Paint & Varnish Co. 
V. Binghamton Woven Wire Spring 
Co., 236 N.T.S. 337, 134 Mlsc. 638— 
White v. Hiawatha Silver Black 
Fox Corporation, 206 N.T.S. 847, 
123 Misc. 868. 

N.C.—^White v. Fisheries Products 
Co., 116 S.B. 169, 186 N.C. 68. 

Or.—^Rice v. Levinger, 18 P.2d 221, 
141 Or. 413. 

P8L—^Lloyd & Blliott v. Lang, 180 A. 
74, 118 Pa.Super. 190. 

R. I.—^Bloomberg v, Pugh Bros. Co., 
121 A. 430, 46 R.I. 360. 

S. D.—^National Cash Register Co. v. 
Mahaney, 206 N.W. 710, 49 S.D. 1* 

Tenn.—J. B. Coit Co. v. Odle, 4 Tenn. 
App. 174. 

Tex.—^Dallas Joint Stock Land Bank 
of Dallas v. Harrison, Civ.App., 
135 S.W.2d 673, error granted— 
Union Deposit Co. v. Moseley, Civ. 
App., 76 S.W.2d 190, error dis¬ 
missed—Free Sewing Mach. Co. v. 
S. T. Atkin Fumiture Co., Civ. 
App., 71 S.W.2d 604—^Bankers' 
Mortg. Co. V. Baxter, Civ.App., 66 
S.W.2d 408—^Bankers' Mortg. Co, 
of Topeka, Ka.n. v. Rogers, Civ. 
App., 61 S.W.2d 693, followed in 
Bankers" Mortg. Co. of Topeka v. 
Chambers, 61 S.W.2d 697, and 
Bankers' Mortg. Co. of Topeka v. 
Johnson, 61 S.W.2d 697—Massirer 
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ity Holding that where a written contract, which a 
party attacks on the ground of the oral fraudulent 
representations o£ the other party, contains provi- 
sions negativing the claim that the representations 
were relied on, or contains other representations on 
the same subject inconsistent with the alleged oral 
representations, the oral representations are inad- 
missible, as var>'ing the contract.^ With the limi- 
tation that, while a party may in an action at law 
avoid the contract by proof of fraud, he cannot in 


such an action establish by parol evidence and re- 
cover on an agreement different from that expressed 
in the writing,^ the rule admitting evidence of fraud 
applies in actions at law as well as in suits in eq- 
uity.i^ An action of deceit based on fraud in the 
procurement of a contract not being an action to 
enforce the contract, parol evidence of the fraud 
is admissible notwithstanding that the contract is 
in writing.il 

Only the victim of fraud can be permitted to 


V. Milam, Civ.App., 223 S.W. 302— 
Landfried v. Milam, Civ.App., 214 
S.W. 847—Detroit Automatic Scale 
Co. V. G. B. R, Smith Mlllingr Co., 
Civ.App., 217 S.W. 198—^American 
Law Book Co. v. Fulwiler, Civ. 
App., 219 S.W. 881. 

Wash.—^Producers' Grocery Co. v. 
Blackwell Motor Co., 212 P. 154, 
155, 123 Wash. 144. 

Binding force on Principal of repre- | 
sentations, declarations, and ad- 
miasions of agrent generally see 
Agency § 236. 

Ta. Callfomla 

(1) In an early case as an excep- 
tion to the nile that fraud In the in¬ 
duc ement of a contract may be 
shown, it was declared that where | 
the party seeking to rely on fraudu¬ 
lent representations of an agent had 
notice of the limitation on the 
agent's authority to make represen¬ 
tations evidence thereof was inad- 
missible, and the prlnclpal was 
bound only by representations in 
written contract, provisions of which 
gave notice that agent's authority 
went no further,—Gridley v. Tilson, 
262 P. 322, 202 Cal. 748. 

(2) This doctrine was applied and 
expanded in a number of appellate 
court decisions.—Clancy v. Becker- 
Arbuckle-Wright Corporation, 29 P, 
2d 868, 137 Cal.App. 43—W. J. Lach- 
ford Co. V. Southern California Gas 
Co., 13 P.2d 871, 126 Cal.App. 112— 
Title Guarantee & Trust Co. v. 
Campbell. 9 P.2d 265, 121 Cal.App. 
763—Campbell v. Title Guarantee & 
Tnist Co., 9 P.2d 264, 121 Cal.App. 
374. 

(3) But in a later supreme court 
case the doctrine of Gridley v. Til¬ 
son, supra was expressly limited and 
the appellate court cases cited above 
were overruled, it being held that 
one induced to enter Into a contract 
by untrue material representations of 
the other party’s agent may rescind 
it and recover from the Principal 
the conslderation paid, even though 
the Principal was innocent and the 
party deceived had reason to know 
that the agent's statements were un- 
authorized.—Speck v. Wylie, 36 P.2d 
618, 620, 1 Cal.2d 625. 

Xb. Mlssisaippl 

(1) Where sale contract was an 
offer of purchaser, sent to seller by 


seller’s agent for acceptance, and 
contaJned representation that buyer 
was not relying on any statement 
or representation not contained 
therein, evidence of alleged fraudu¬ 
lent representations by agent was 
incompetent.—^Berry v. McKay, 194 
So. 299—J. B. Coit Co. v. Ryals, 186 
So. 316—J. B. Coit Co. V. Harrls, 171 
So. 696, 177 Mlss. 536—White v. 
Stewart, 145 So. 747, 166 Mlss. 694— 
Natchez Pecan Marketing Ass*n v. 
Bramlett, 143 So. 429, 163 Miss. 596 
—Stevens v. Stanley, 121 So. 814, 
163 Miss. 801—Junius Hart Plano 
House, Ltd., v. Stewart, 111 So. 106, 
145 Miss. 488—J. B. Coit Co. v. Mc- 
Cullough, 106 So. 744, 141 Miss. 328 
—J. B. Coit Co. v. Odom, 101 So. 863, 
136 Miss. 651. 

(2) But statute respecting misrep- 
resentations in sale of investment 
securitles abrogates parol evidence 
rule to extent of permittlng proof 
of misrepresentation, notwithstand¬ 
ing provisions in contract limlting 
powers of agents.—^Bankers* Mortg. 
Co. V. State, 141 So. 336—Bankers' 
Mortg. Co. V. McMullen, 141 So. 331, 
165 Mlss. 382. 

a Colo.—^Truiillo v. Wichita Farm 
Lighting Co., 14 P.2d 1009, 91 Colo. 
307—Canon City Industrial Stores 
Co. V. Mcinemey, 208 P. 467, 71 
Colo. 492. 

N.T.—^Kreshover v. Berger, 116 N. 
T.S. 20, 62 Misc. 613, reversed on 
other grounds 119 N.Y.S. 737, 136 
App.Div. 27. 

S.C.—Chapman v. Metropolitan Life 
Ins. Co., 173 S.B. 801, 806, 172 
S.C. 260, quoting Corxms Juris—^J. 
B. Coit Co. V, Kinard, 119 S.E. 
581, 126 S.C. 206. 

Tex.—^Distributors Inv. Co. v. Pat- 
ton, 110 S.W.2d 47, 130 Tex. 449, 
reversing, Clv.App., 83 S.W.2d 782 
—Southern Surety Co. v. Adams, 
34 S.W.2d 789, 792, 119 Tex. 489, 
affirming, Civ.App., 27-8 S.W. 943, 
citing CorptUB ^Fniis—^Wrlght v. 
Couch, Civ.App., 64 S.W.2d 207. 

Xn lUEassaolmsetts 

(1) Fraud which enters into mak- 
Ing of a contract, as dlstinguished 
from that which is antecedent to it, 
cannot be excluded from reach of 
law by any phrase inserted in con¬ 
tract itself.—^Butler v. Prussian, 147 
N.E. 892, 252 Mass. 265. 
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(2) Applying this rule, parol evi¬ 
dence of fraud Inducing the contract 
has been admitted, notwithstanding 
recital in contract.—^Noack v. Stand¬ 
ard Stores, 183 N.E. 54, 281 Mass. 53 
—Florimond Realty Co. v. Waye, 167 
N.B. 636, 268 Mass. 476—Hashem v. 
Massachusetts Sec. Corporation, 150 
N.B. 846, 255 Mass. 29. 

(3) And evidence to Identify sub¬ 
ject matter of contract was rightly 
admitted, it being step in provlng 
fraud whereby different motor was 
substituted for one which plalntiff 
was led to expect he was buying.— 
Butler V. Prussian, supra. 

(4) But where party was not In¬ 
duced to slgn contract by any mis¬ 
representation as to its contents or 
meaning, he is assumed to have as- 
sented to all its provisions; and 
where it provided that it was made 
under the inducements and represen¬ 
tations therein expressed, and no 
other, parol evidence of antecedent 
mlsrepresentations was not admis¬ 
sible.—^De Pasquale v. Bradlee & 
Mcintosh Co., 166 N.B. 37, 258 Mass. 
483—Sullivan v. Roche, 163 N.B. 549, 
267 Mass. 166—0'Meara v. Smyth, 
137 N.B. 294, 243 Mass. 188. 

(6) Fraud of purchasers of realty 
in representing that no broker was 
in transactlon was held not merged 
in written contract.—Cheraska v. 
Ohanasian, 166 N.B. 716, 269 Mass. 
341, 62 A.L.R. 1149. 

9. Mont.—Blerlng v. Ringling, 262 
P. 872, 78 Mont. 146. 

S.C.—Chapman v. Metropolitan Life 
Ins. Co., 173 S.B. 801, 806, 172 S.C. 
250, quoting Corpus Juris. 

22 C.J. p 1217 note 69. 

10, 111.—^Kllcoin V. Ortell, 186 N.B. 
16, 302 111. 631. 

N.H.—^Lyman v. Kimball, 131 A. 690, 
82 N.H. 232. 

l^.J.—^Paruch v. Raslewlcz, 12 A.2d 
141, 124 N.J.Law 366. 

N.T.—Sedgefield Holding Co. v. 440 
West Bnd Ave. Corporation, 239 
N.T.S. 178, 228 App.Div. 138. 

S.C.—Chapman v. Metropolitan Life 
Ins. Co., 173 S.B. 801, 806, 172 
S.C. 260, quoting Corpus Juris. 

22 C.J. p 1217 note 70. 

U.S.—^Keeler v. Fred T. Ley & 
Co., C.C.A.Mass., 66 F.2d 499— 
Keeler v. Fred T. Ley & Co., C.C.A. 
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show such fraud by extrinsic evidence; one is es- 
topped to show his own fraud to impeach a writ- 
ing which is sought to be used against him.i2 
Records. Judiciales or officialem records may, it 
has been held, be attacked by parol for fraud. 


Private writings, Parol evidence has been re- 
ceived to show fraud in connection with assign- 
ments and transfers,e^ bilis and notes,e® and in- 
dorsements or transfers thereof,e7 and, likewise, 


Mass., 49 F.2d 872—^Fosgate v. No- 
catee Pruit Co.. D.C.Fla., 3 F.2d 
606, affirmed, C.C.A., Nocatee Frult 
Co. V. Posgrate, 12 P.2d 250—^Pen- 
nok Oil Co. V. Roxana Petroleum 
Co. of Oklahoma, C.C.A.Okl., 289 
F. 416. 

—Creamery Package Mfg. Co. v. 
Flelds, 180 So. 276, 235 Ala. 602— 
People’s Auto Co. v. Staples, 143 
So. 663, 225 Ala. 372. 

Cai.—Berning v. Colodny & Colodny, 
284 P. 496, 103 Cal.App. 188. 
Conn.— Callahan v. Jursek, 124 A. 31, 
100 Conn. 490, 

lowa—Joseph v. Mangos, 186 N.W. 
464, 192 lowa 729—Stai^ope v. 
SwaflCord, 46 N.W. 403, 80 lowa 
46 —Porter v. Stone, 17 N.W. 664, 
62 lowa 442. 

—Boxer v. Watchorn Oil & Gas 
"'^ 0 ., 243 P. 316, 120 Kan. 278. 

Me.—^Prince v. Brackett, Shaw & 
Lunt Co., 130 A. 609, 125 Me. 31. 
Md.—Standard Motor Co. v. Peltzer, 
128 A. 453. 147 Md. 609. 

Mass.—Burns v. Dockray, 30 N.E. 
551, 156 Mass. 136. 

Mlnn.—^Nelson v. Moore, 268 N.W. 

828, 193 Minn. 455. 

Miss.—^Lundy v. Hazlett, 112 So. 

591, 147 Miss. 808. . 

Mo.—^Metropolitan Paving Co. v. 
Brown-Crummer Inv. Co,, 274 S.W. 
815, 309 Mo. 638. 

N.H.—Coon V. Atwell, 46 N.H. 610. 
N.T.—Bennett v. Burch-Buell Motor 
Corporation, 224 N.Y.S. 666, 221 
App.Div. 617. 

Okl.—^Mld-West Chevrolet Corpora¬ 
tion V. Noah, 48 P.2d 283, 173 Okl. 
198. 

Or.—Shafer v. Bkstrand, 14 P.2d 287, 
140 Or. 682. 

R.I.—^Bytovetski v. McDufTs Bstate, 
171 A. 923, 64 R.I. 207. 

Tenn.—Smith v. Cozarl, 2 Head 526. 
Tex.—^Brownlee v. Thrower, Civ. 
App., 300 S.W. 240, reversed on 
other grounds Thrower v. Brown- 
lee, Com.App., 12 S.W.2d 184. 
Wash.—Moser v. New Amsterdam 
Casualty Co., 279 P. 681, 163 Wash. 
127—Bertelson v. Arthur, 244 P. 
696, 138 Wash. 445. 

Pro Vision, in. oontract that *Tt is 
znutually agreed that Ihere are no 
promises, verba! understandings, or 
agreements of any kind pertaining 
to this order not ciearly specified 
in it,” did not preclude plaintiff from 
asserting in an action of deceit that 
the eontract was induced by defend- 
ant’s false oral representatlons.— 
John N. Benedict Co. v. McKeage, 
195 N.Y.S. 228, 201 App.Div. 161. 


12. W.Va.—Rosin Coal Land Co. v.. 
Martin, 94 S.B. 368, 81 W.Va. 33. 

13. Idaho.—Havlrd v. Boise County, 
24 P. 542, 2 Idaho (Hasb.) 687. 

22 C.J. p 1217 note 72. 

14. 111.—^People*s Gaslight & Coke 
Co. V. Stuckart, 121 N.E. 629, 286 
111. 164. 

Pa.—Commonwealth v. Adams, 9'7 Pa. 
Super. 510. 

22 C.J. p 1217 note 73. 

3^egl8lative reoords 
La.—State v. State Seeretary, 9 So. 
776, 43 LaAnn. 590. 

15. N.Y.—Schlckler v. Penrod Co., 
227 N.Y.S. 331, 222 App.Div. 627. 

Pa.—Dunbar v. Preston, 132 A. 707, 
285 Pa. 602—^In re Holloweirs Es- 
tate. 182 A. 779, 120 Pa.Super. 676. 
Tex.—^Haley v. Ennis, Civ.App., 274 
S.W. 216. 

Wis.—Graham v. Zellers, 238 N.W. 

386, 206 Wis. 642, 78 A.L.R. 363. 
22 C.J. p 1217 note 74. 

16. Ark.—Hamburg Bank v. Jones, 
161 S.W.2d 990. 

Cal.—De Olazabal v. Mlx, 74 P.2d 
787, 24 Cal.App.2d 268. 

Ga.—Sweat & Gaskins v. William- 
son, 196 S.E. 408, 185 Ga. 496— 
Lester v. Bank of Adrian, 102 S. 
E. 846, 25 Ga.App. 116. 
lowa.—Schipfer v. Stone, 218 N.W. 
668, 206 lowa 328, rehearing de- 
nied and modified on other grounds 
219 N.W. 933, 206 lowa 328—Com- 
mercial Sav. Bank of Washington, 
lowa V. Colthurst, 191 N.W. 787, 
196 lowa 1082, denying rehearing 
188 N.W. 844, 196 lowa 1032. 

La.—Russell v. Douget, App., 171 So. 
601. 

Me.—Portland Morris Plan Bank v. 

Wlnckler, 143 A. 173, 127 Me. 306. 
Mass.—Boston Five Cents Sav. Bank 
V. Brooks, 34 N.E.2d 435, 309 Mass. 
62. 

Mich.—Gobles Co-op. Ass’n v. Al- 
bright, 226 N.W. 876, 248 Mich. 68. 
Minn.—Beari v. Edison Finance Cor¬ 
poration, 288 N.W. 844, 206 Minn. 
479. 

Mo.—Phoenix Mut. Life Ins. Co. v. 
Goessllng, App., 121 S.W.2d 182— 
Bunch V. Phillips, App., 79 S.W.2d 
786—Ingle System Co. v. Coli, App., 
211 S.W. 904. 

N* j _^egtniont Nat. Bank v. Payne, 
166 A. 662, 108 N.J.Law 133—First 
Nat. Bank v. Keown, 166 A. 3, 9 N. 
J.Misc. 892. 

—Rohland v. International Har- 
vester Co. of America, 76 P.2d 1078, 
182 Okl. 200—Planters’ Trading 
Co. V. Golden Grocery Co., 281 P. 
771, 139 Okl. 246. 
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R. I.—E. S. Company v. Rocheleau, 
161 A. 146, 62 R.I. 378—Interna¬ 
tional Accountants Soc. v. Kier- 
nan, 143 A. 858. 

S D.—Puller v. James Murphy Harms 
Supply Co., 223 N.W. 713, 64 S.D. 
492, followed in Hofeman v. James 
Murphy Harms Supply Co., 223 N. 
W. 719, 64 S.D. 607, Hofemann v. 
Anderson, 223 N.W. 719, 64 S.D. 
606, Payne v. James Murphy 
Harms Supply Co., 223 N.W. 719, 
64 S.D. 607, Payne v. Anderson, 
223 N.W. 719. 64 S.D. 606, War- 
fleld V. James Murphy Harms Sup¬ 
ply Co., 223 N.W. 720, 64 S.D. 608, 
and Warfleld v. Anderson, 223 N.W. 
720, 64 S.D. 508—First State Bank 
of Lemmon v. McMahon, 186 N.W. 
1014, 45 S.D. 76. 

Tenn.—Samuel v. King, 14 S.W.2d 
963, 158 Tenn. 646. 

Tex.—McFarland v. Shaw, Com.App., 
46 S.W.2d 193, reversing Shaw v. 
McFarland, Civ.App., 28 S.W.2d 
663—King v. Wise, Com.App., 282 
S.W. 670, reversing Wise v. Boyd, 
Civ.App.. 267 S.W. 543—Strickler 
V. International Harvester Co., 
Civ.App., 141 S.W.2d 989, error 
dismissed, Judgment correct— 
Farmers’ State Bank of Florence 
V. Cottingham, Civ.App., 261 S.W. 
426—Lee v. First Nat. Bank, Civ. 
App., 264 S.W. 394. 

Utah.—Hanson v. Greenleaf, 218 P. 
969, 62 Utah 168. 

Va —Continental Trust Co. v. Witt, 
124 S.E. 266, 139 Va. 458. 

Wash.—Puget Sound Telephone Co. 
V. Telechronometer Co. of America, 
227 P. 867, 130 Wash. 468. 

W.Va,—^Attorneys' Nat. Cleanng 

House V. Greever, 5 S.E.2d 621. 

22 C.J. p 1217 note 76. 

XEvidenoe held tnadxalsslhle 

Liability of signers of note is to 
be determined from note itself, and 
maker cannot, over proper objection, 
deny her liability to indorser’s as- 
signee who had paid note by parol 
evidence that indorser fraudulently 
represented that maker was not to 
be personally liable.—^Fischman-Har- 
ris Realty Co. v. Kleine, Mo.App., 82 

S. W.2d 606. 

17. Ark.—Eliis v. First Nat Bank, 
260 S.W, 714, 163 Ark. 471. 

Cal.—Carter v. Turner, 265 P. 870, 
90 Cal.App. 193. 

Ky.—^Dorman v. Hook, 86 S.W.2d 
1001, 260 Ky. 367. 

Mich.—^People's Wayne County Bank 
of Dearborn v. Harvey, 26'6 N.W. 
436, 268 Mich. 47. 

N.T.—Wiesenthal v. Krane, 234 N 
Y.S. 392, 226 App.Div. 82. 
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Wls.—Monroe v. State Bank of Patch 
Grove, 193 N.W. 991, 181 Wis. 19, 
35 A.L.R. 1115. 

22 C.J. p 1218 note 75. 

18l TLa ,—Logan v. Walker, 94 So. 
430, 152 La. 880. 

Mlch.—Picard v. McCormlck, 11 

Mich. 68. 

R.I.—Barnett v. De Angelis, 133 A. 
349. 

Waah.—Bertelson v. Arthur, 244 P. 

695, 138 Wash. 445. 

22 C.J. p 1218 note 77. 

19. Mass.—Blaney v. Rogers, 54 N. 

B. 561, 174 Mass. 277. 

Pa.—McCulloch v. McKee, 16 P€L 289. 
Tex.—Union Deposit Co. v. Moaeley, 
Civ.App., 75 S.W.2d 190, error dls- 
missed. 

sa Mass.—^Kilkus v. Shakman, 150 
N.E. 186, 254 Mass. 274. 

Minn.—Beari v. Edison Plnance Cor¬ 
poration, 288 N.W. 844, 206 Minn. 
479. 

Tex.—Strickler v. International Har- 
vester Co., Civ.App., 141 S.W.2d 
989, error dismlssed, judgment cor- 
rect—Crockett v. Anselln, Clv.App., 
132 S.W. 99. 

SI, U.S,—Globe Steel Abrasive Co. 

V. National Metal Abrasive Co., 

C. C.A.Ohio, 101 F.2d 489—'Equita- 
ble Life Assur. Soc. of U. S. v. 
Johnson, C.C.A.Mich., 81 F.2d 543 
—^Holt v. Quaker State 011 Refln- 
Ing Co., C.C.AN.C., 67 F.2d 170— 
Gamble-Robinson Co. v. Buzzard, 
C.C.A.lowa, 65 F.2d 950—Nonan- 
tum Inv. Co. v. Maryland Casual- 
ty Co., C.C.AMass., 56 F.2d 329— 
Danciger Oil & Reflnlng Co. of 
Texas v. Ball, C.C.ATex., 54 F.2d 
908—^Neff & Fry Co. v. Ashmead, 

C. C.A.N.T., 36 F.2d 771—Union 

Central Life Ins. Co. v. Deutser, 

D. C.Md., 18 F.Supp. 313, afflrmed, 
Deutser v. Marlboro Shirt Compa- 
ny, C.C.A, 811 F.2d 139—A. W. 
Feeser, Inc. v. American Can Co., 
D.C.Md., 2 F.Supp. 561—U. S. v. 
Raine-Andrews Lumber Co., D.C. 

W. Va., 262 P. 787. 

Ala.—Brenard Mfg. Co. v. Pearson, 
106 So. 171, 213 Ala. 676—Edwards 
V. Crittenden, 104 So. 277, 213 Ala. 
156—J. B. Coit Co. V. Prlce, 97 So. 
696, 210 Ala. 189—Smlth v. McDon¬ 
ald, 130 So. 516, 24 Ala.App. 88— 
Bozeman v. J. B. Coit Co., 95 So. 
588, 19 AlaJVpp. 126. 

Aziz.—^L. C. James Motor Co. v. Wet- 
more, 286 P. 180, 36 Ariz. 382. 

Arfc.—Commerclal Credit Co. v. 
Chllds, 137 S.W.2d 260, 199 Ark. 
1073, 128 A.L.R. 72S. 

,CaL—Crawford v. France, 27 P.2d 
645, 219 Cal. 439—Alameda Coun- 
ty TiUe Ins. Co. v. Panella, 24 P. 

. 2d 168, 218 Cal. 610—Ferguson v. 
Koch, 268 F. 342, 204 CaL 342, 58 
A:XLR, 1176—Hunt v. L. M. Field, 
Ine, 262 P. 780, 202 CaJ. 701—Grid- 


ley V. Tilson. 262 P. 322, 202 Cal. 
748—Mooney v. Cyriacks, 195 P. 
922, 185 Cal. 70—Rothstein v. 

Janss Inv. Corporation, App., 113 
P.2d 465—In re Kellogg, 107 P.2d 
964. 41 Cal.App.2d 833 —Wholesal- 
ers Board of Adjusters v- Norton, 
57 P.2d 652, 13 Cal.App.2d 663— 
Lozier v. Janss Inv. Co., App., 29 
P.2d 470—W. J. Lachford Co. v. 
Southern California Gas Co., 13 
P.2d 871, 125 Cal.App. 112—Long v. 
Los Altos Country Club Proper- 
ties, 9 P.2d 600. 122 CaLApp. 116 
—Peterson v. Wood, 7 P.2d 369, 
119 CaLApp. 731—^Heefner v. Cit- 
izens* Trust & Savings Bank, 278 
P. 872, 99 Cal.App. 794—^Wiberg v. 
Barnum, 278 P. 871, 99 Cal.App. 
323—Mazuran v. Stefanlch, 272 P. 
772, 95 CaLApp. 327—Odson v. 

Swanson, 233 P. 354, 70 Cal.App. 
279—^BCageman v. Colombet, 198 P. 
842, 62 CaLApp. 350—^Floyd v. Tier- 
ra Grande Development Co., 197 P. 
684, 51 Cal.App. 654. 

D.C.—Smith v. 0’Connor, 88 F.2d 749, 
66 App.D.C. 367. 

Ga.—Hixon v. Hinkle, 118 S.B. 874, 

I 156 Ga. 341—Kimbrough v. Adams, 
App., 16 S.E.2d 96—^Edge v. Aler- 
tox, Inc.. 171 S.B. 181, 47 Ga.App. 
598—C. J. Howard, Inc., v. C. V. 
Nalley & Co., 161 S.B. 380, 44 Ga. 
App. 311—Barron G. Collier, Inc., 
V. Bailey, 120 S.B. 427, 81 Ga.App. 
197. 

111.—^Michuda v. Sanitary Dist. of 
Chicago, 27 N.E.2d 682, 306 111. 
App. 314. 

Ind.—Burroughs v, Southern Colo- 
nizatlon Co., 173 N.B. 716, 96 Ind. 
App. 93—Mt. Pleasant Coal Co. v. 
Watts, 151 N.E. 7. 91 Ind.App. 601 
—Tribune Co, v. Red Ball Transit 
Co., 1511 N.B. 3^8, 84 Ind.App. 666, 
rehearing denied I6l N.E. 836, 84 
Ind.App. 666. 

lowa.—Schmidt v. Twedt, 267 N.W. 
825, 219 lowa 128—Galva First 
Nat. Bank v. Reed, 216 N.W. 732, 
205 lowa 7—Good Roads Machln- 
ery Co., Ft. Wayne, Ind. v. Ott. 171 
lOV'. 721, 186 lowa 908. 

Kai^—Blankinship v. Porter, 47 P. 2 d 
142 Kan. 284—Mills v. Purdy, 
45 P.2d 1049, 142 Kan. 133—Meyer 
V. Wilson, 293 P. 738, 131 TTan, 717 
—Logan V. Collinson, 220 P. 291, 
114 Kan. 620. 

Ky.—Senters v. Elkhom & Jelllco 
Coal Co., 146 S.W.2d 848, 284 Ky. 
667—Goodin v. Page, 29 S.W.2d 
581, 235 Ky, 64—Calloway v. Bry- 
ajit, 263 S.W. 687, 204 Ky. 160. 
La-—McTee & Co. v. Brown Funeral 
Home, App., 183 So. 558—^Hill v. 
Maguire, 140 So. 169, 19 La.App. 
798—^DoU V. Thoele, 126 So. 522, 12 
La.App. 670—^Hazlehurst Oil Mlll 
& Fertilizer Co. v. Fornea, 8 La. 
App. 766—Brenard Mfg. . Co* v. 
Green, 8 La.App. 412. 
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Me.—^Portland Morris Plan Bank v. 

Winckler, 143 A. 173, 127 Me. 306. 
Msisa .—Bates v. Southgate, 31 N.E. 
2d 551, 308 Mass. 170, 133 A.L.R. 
1349—Harris v. Deleo Products, 26 
N.E.2d 740, 306 Mass. 362—^Flori- 
mond Realty Co. v. Waye, 167 N.E. 
635, 268 Mass. 475—Granlund v. 
Saraf, 160 N.E. 408, 268 Mass. 76 
—Hashem v. Massachusetts Sec. 
Corporation, 150 N.E. 846, 25*5 

Mass. 29. 

Mich.—Robinson v. Great Lakes Col- 
lege, 292 N.W. 701, 294 Mich. 192 
—Mieske v. Harmony Electric Co., 
270 N.W. 216, 278 Mich. 61—Rosen- 
blatt V. John F. Ivory Storage Co., 
247 N.W. 733, 262 Mich, 613—Fox 

V. John P. Ivory Storage Co., 246 

N.W. 147, 261 Mich. 868—Elbom v. 
Paysner, 196 N.W. 442, 226 Mich. 
213—^Bryan v. Houseman-Spltzley 
Corpo.ratlon, 182 N.W. 111, 213 

Mich. 236. 

Minn,—^National Bqulpment Corpora- 
ton V. Volden, 262 N.W. 444, 190 
Minn. 596, rehearing denied 252 N. 

W. 835, 190 Minn. 696—Ganley 

Bros. V. Butler Bros. Bldg. Co., 
212 N.W. 602, 170 Minn. 373, 56 A. 
L.R. 1—Hansen v. Danlel Hayes 
Co., 188 N.W. 317, 152 Minn. 222— 
Remlngton v. Savage, 182 N.W. 
524, 148 Minn. 405—Roseberry v. 
Hart-Parr Co., 176 N.W. irSt 146 
Minn. 142—Gasser v. Wall, 131 N. 
W. 860, 115 Minn. 69. 

Miss.—^Fornea v. Goodyear Yellow 
Pine Co., 178 So. 914, 181 Miss. 60 
—^Pan-American Petroleum Corpo¬ 
ration V. Woods, 163 So. 793, 169 
Miss. 662—Henry v. W. T. Raw- 
leigh Co., 120 So. 188, 152 Miss. 320. 
Mo.—National Theatre Supply Co. v. 
Rigney, App., 130 S.W.2d 268— 
Fischman-Harrls Realty Co. v. 
Kleine, App., 82 S.W.2d 606—Rice 
V. Lammers, App., 66 S.W.2d 151 
—Conroys, Inc., v. Brooks, App., 
50 S.W.2d 708. 

Neb.—Bajcter v. Nebraska Bldg. & 
Inv. Co., 192 N.W. 236, 109 Neb. 
748 —Schuster v. North American 
Hotel Co., 186 N.W. 87, 106 Neb. 
672, overruling moton for rehear¬ 
ing 184 N.W. 136, 106 Neb. 672. 
N.J.—Timken Silent Automatic Cor¬ 
poration V. Vetrovec, 197 A. 266, 
119 N.J.Law 600—Christle v. La- 
lor, 181 A. 312, 116 N.J.Law 23— 
Marsella v. Bloch, 127 A, 261, 101 
N.J.Law 116, 2 N.J.Misc. 733—Basy 
Term Loan Co. v. Sllberman, 126 
A- 661, 100 N.J.Law 67—Margolls 
V. Pinnas, 124 A. 629, 99 N.J.Law 
616, 1 N.J.Misc. 117—^Downs v. Jer- 
sey Central Power & Light Co., 
174 A. 887, 117 N.J.Bq. 138, afflrm- 
ing 170 A. 835, 116 N.J.Bq. 348— 
Gordon v. Schellhorn, 123 A. 549, 95 
N.J.Eq. 563—^Diamond Rubber Co. 
V. Peldstein, 166 A. 710, 11 N.J. 
Misc. 457, afflrmed 171 A. 815, 112 
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K.J.Law 614—Mayher v. Bninner, 
143 A. 695, 6 N.J.Misc. 1066—^Amer¬ 
ican Photo Player Co. v. Harriet 
^ yn uaement Oo., 129 A. 182, 8 N". 
J.Misc. 568. 

K.f.—^Whipple V. Brown Bros. Co., 
121 N.B. 748, 226 N.T. 2^7, afflrm- 
Ing 156 N.T.S. 63, 170 App.Dlv. 631 

_ ^Lee V. Industrial Laundry Mach. 

Co., 27 N.T.S.2d 202, 261 App.Div. 
741—Ragronese v. Joseph Hams 
Co., 12 N.Y.S.2d 413, 267 App.Div. 
895—Sedgefleld Holding Co. v. 440 
West End Ave. Corporation, 239 
N.Y.S. 178, 228 App.Div. 138—Hen- 
dricks V. Clements, 186 N.Y.S. 378, 
196 App.Div. 144—Export & Im- 
port News Bureau v. Bosenthal, 
188 N.Y.S. 846. 

jq-C.—P. L. Voliva Hardware Co. v. 
Klnion, 131 S.E. 679, 191 N.C. 2‘18. 

JT.D.—Carufel v. Kounts, 232 N.W. 
609, 60 N.D. 91—Dalheimer v. Lu¬ 
ela, 194 N.W. 925, 50 N.D. 78. 

Ohio.—^Zydel v. Clarkson, 163 N.E. 
584, 29 Ohio App. 382. 

Okl.—^Alexander Hamilton Institute 
v. Wayne, 98 P.2d 37, 186 Okl. 368 
—Publishers Pinance Co. v. Love- 
lace, 93 P.2d 748, 185 Okl. 322— 
Miller v. Troy Laundry Machinery 
Co., 62 P.2d 975, 178 Okl. 313— 
iSociete Titanor v. Sherman Ma- 
chine & Iron Works, 45 P.2d 144, 
172 Okl. 213—Rollison v. Mulr, 21 
P.2d 1062, 163 Okl. 266—Smith v. 
Ferguson, 221 P. 447, 96 Okl. 160 
—Seneca Co. v. Darnell, 197 P. 463, 
81 Okl. 213. 

Or.—Outcault Advertising Co. v. 
Jones, 239 P. 1113, 119 Or, 214. 

Pa.—Feuerstein v, New Century Ro- 
alty Co., 156 A. 110, 304 Pa. 271— 
In re Cridge’s Estate, 137 A. 455, 
289 Pa. 331—Pollegrini v. Radiant 
Soc., 89 Pittsb.Lcg.J. 307. 

JI.I.—E. S. Company v. Rocheloau, 
161 A. 145, 52 R.T, 378—Lovojoy v. 
MacKinnon, 159 A. 736, 62 R.I. 203. 

S.C.—J. B. Coit Co. v. Brown, 110 S. 
E. 402, 118 S.C. 368. 

S.D.—National Cash Register Co. v. 
Mahaney, 206 N.W. 710, 49 S.D. 1. 

Tenn.—Torbett v. Jones, 86 S.W.2d 
898, 19 Tenn.App. 307. 

Tex.—Browning Enginooring Co. v. 
Willett, Com.App., 228 S.W. 151, 
afflrming Willett v. Browning Bn- 
glneering Co., CIv.App., 186 S.W. 
362—Cox v. Shannon, CIv.App., 141 
S.W.2d 412, error dismissed, Judg- 
ment correct—Texas Co. v. Schram, 
Civ.App., 93 S.W.2d 644—Pree Sew- 
ing Mach. Co. v. S. T. Atkin Fur- 
niture Co., Civ.App., 71 S.W.2d 604 
—Hansen v. Holland, Civ.App., 66 
S.W.2d 510, error refused—^I^ollock 
Paper & Box Co. v. Southwest Box 
Co., Civ.App., 67 S.W.2d 231—Price 
V. D’Yarmett, Civ.App., 27 S.W.2d 
616, error refused—Marion Mach. 
Foundry & Supply Co. v. R, T. 


Harris Interests, Civ.App., 26 S.W. 
2d 449—J. B. Coit Co. v. Wheel- 
er, Civ.App., 12 S.W.2d 1102, error 
dismissed, Com.App., 23 S.W.2d 
299—Middleton v. Brawley, Civ. 
App., 12 S.W.2d 267—Shepherd 
Laundries Co. v. Griflln, Civ.App., 
286 S.W. 683—^Wright v. Lynskey, 
Civ.App.. 286 S.W. 666—McCaskey 
Register Co. v. Mann, Civ.App., 283 
S.W. 644—^Wolff V. Cohen, Civ.App., 
281 S.W. 646—^Advance-Rumely 
Thresher Co. v. Higgins, Civ.App., 
279 S.W. 631—^Nichols v. Lorenz, 
Civ.App., 237 S.W. 629—^Acme Tire 
& Vulcanizing Co. v. National Cash 
Register Co., Civ.App., 233 S.W. 
168—Standard Pire Ins. Co. of 
Hartford, Conn. v. Buckingham, 
Civ.App., 211 S.W.* 631—Martin v. 
IroQuois Mfg. Co., Civ.App., 207 S. 
W. 669—Conn v. Rosamond, Civ. 
App., 161 S.W. 73, error refused. 
Vt.—Pelion V. Connecticut General 
Life Ins. Co., 168 A. 701, 105 Vt. 
'608—Holbrook Grocery Co. v. Arm- 
strong, 122 A. 458, 97 Vt. 197. 

Va.—Stevens v. Cllntwood Drug Co., 
164 S.E. 616, 156 Va. 363. 

Wash.—Mono Service Co. v. Kurtz, 
17 P.2d 29, 170 Wash. 639—Trot- 
ter V. Williams, 8 P.2d 980, 167 
Wash. 161—Svarz v. Dunlap, 286 
P. 801, 134 Wash. 666—Pllnt v. 
Owl Land & Investment Co., 210 P. 
811, 122 Wash. 401. 

W.Va.—Corns-Thomas Bngineering & 
Construction Co. v. McDowell 
County Court, 115 S.E. 462, 92 W. 
Va. 368, 

Wis.—Creasy Corporation v. Dun- 
ning, 196 N.W, 775, 3 82 Wis. 388. 
22 C.J. p 1218 note 80. 

Statutory mle that the exeeution 
oC a wrltten contract supersedes all 
oral negotiations or stlpulations pre- 
ceding or accompanying the contract 
was deslgned to prevent fraud, not 
to promote or protect it.—Bowersock 
V. Barker, 96 P.2d 18, 186 Okl. 48, 127 
A.L.R. 180. 

Fraud in proonrement of pxlor con- 
tract 

Under a plea settlng up the de¬ 
fense of fraud, it may be shown that 
the fraud complained of occurred In 
tho procurement of a contract for 
whlch the contract sued on was a 
substitute or of which it was a mod- 
ifleation.—Clark v. Harmer, 9 App. 
D.C. 1. 

22. Ark.—Arkansas Western Ry. Co. 
v. Robson, 286 S.W. 372, 171 Ark. 
698. 

Oliarter party 

U.S.—Barreda v. Silsbee, Md., 21 
How. 146, 16 L.Ed. 86. 

Mioh.—Lyon v Tiffany, 42 N.W. 1098, 
76 Mich. 168. 

N.T.—Johnson v. Milru 14 Wend. 196. 
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Umltatton. of UalilUty 

While in general a bili of lading 
is conclusive as to the rate charged 
for transportation, it may be shown 
by parol that as a matter of fact 
the representation that the goods 
are being carrled at a reduced rate 
in consideration of a limitation of 
liability is false.—MePadden Missou- 
rl Pac. R. Co., 4 S.W. 689, 92 Mo. 
343, 1 Am.S.R. 721. 

23. Ala.—Townsend v. Cowles, 31 
Ala. 428. 

24. U.S.—Obartuch v. Securlty Mut. 
Life Ins. Co., C.C.A.I11., 114 F.2d 
873, certiorari denled 61 S.Ct. 730, 
312 U.S. 696. 

La.—Willhite v. Hartford Pire Ins. 
Co., 8 La.App. 638—Pisette v. Mu¬ 
tual Life Ins. Co., 7 La.App. 226. 
N.Y.—Royal Indemnity Co. v. Pre- 
ferred Accident Ins. Co. of New 
York, 276 N.Y.S. 313, 243 App.Div. 
297, afflrmed 198 N.E. 407, 268 N.Y. 
566, reargument denled 200 N.E. 
62, 269 N.Y. 674. 

22 C.J. p 1218 note 82. 

25. Ala.—^Alabama Power Co. v. 
Plerre, 183 So. 666, 236 Ala. 621— 
Cardinal Hat Co. v. Lande, 163 So. 
196, 228 Ala. 176—National Supply 
Co. V. Southern Creamery Co., 140 
So. 690, 224 Ala. 607—Northwest¬ 
ern Rug Mfg. Co. V. Russellville 
Purniture & Mercantlle Co., 116 So. 
314, 22 Ala.App. 404. 

Ark.—Peebles Garage v. Downey, 111 
S.W.2d 464, 195 Ark. 31—Smith v. 
Leeper, 75 S.W.2d 1012, 189 Ark. 
1061—Singer Sewing Mach. Co. v. 
Cole, 63 S.W.2d 977, 187 Ark. 1017 
—Shaver v. Clark County Bank, 31 
S.W.2d 132, 182 Ark. 188—Galion 
Iron Works & Mfg. Co. v. Otto V. 
Martin Const. Co., 3 S.W.2d 310, 
176 Ark. 448—Northwestern Rug 
Mfg. Co. v. Leftwich Hardware & 
Purniture Co., 2 S.W.2d 1109, 176 
Ark. 212—Pictorial Review Co. v. 
Rosen, 286 S.W. 386, 171 Ark. 719 
—Tenenbaum v. Gerhard B. Lam- 
bert Co., 215 S.W. 696, 140 Ark. 
231, 8 A.L.R. 745—Harrell v. Hili, 
19 Ark. 102, 68 Am.D. 202. 

Cal.—Ferguson v. Koch, 268 P. 342, 
204 Cal. •342, 58 A.L.R. 1176—Moon- 
ey V. Cyriacks, 196 P. 922, 186 Cal. 
70—Boulevard Land Co. v. Klng, 13 
P.2d 864, 126 Cal.App. 224—Pacific 
Pinance Corporation v. McGowan, 
287 P. 139, 10'5 CaLApp. 216—^Amer¬ 
ican Soda Pountain Co. v. Martin, 
279 P. 680, 100 Cal-App. 43—J. B. 
Coit Co. V. Preitas, 244 P. 916, 76 
CaLApp. 278—Bechtold v. Coney, 
183 P. 841, 42 CaLApp. 663. 

Conn.—Gustafson v. Rustemeyer, 39 
A. 104, 70 Conn. 126, 66 Am.S.R. 
92, 39 L.R.A. 644. 

111.—Security Trust & Savings Bank 
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of Charles City, lowa v. Telford, 
211 IlLApp. 149. 

Ind.—EQuitable Trust Co. of New 
London v. Milli^an, 65 N.E. 1044, 
31 lnd.App. 20. 

Kan.—Boxer v, Watchorn Oil & Gas 
Co., 243 P. 316, 120 Kan. 278—Kow- 
ing V. Reynolds. 214 P. 427, 113 
Kan. 317—Fisher Mach. Works Co. 
V. Sxngletary, 179 P. 328, 104 Kan. 
460. 

La.—Roby Motors Co. v. Price, App., 
173 So. 793. 

Mass.—New England Foundation Co. 
V. Elliott A. Watrous, Inc., 27 N.B. 
2d 756, 306 Mass. 177. 

Mich.—Delta Asbestos Co. v. Sanders, 
243 N.W. 16, 259 Mich. 317—Mil- 
waukee Tank Works v. East Jor- 
dan Co-op. Aas*n, 218 N.W. 650, 
242 Mich. 266—Rodgers v. SImons 
Sales Co., 199 N.W. 683, 227 Mich. 
695 —j. B. Coit Co. V. Cousino, 198 
N.W. 222, 226 Mich. 518—J. B. Coit 
Co. V. Reade, 190 N.W. 672, 221 
Mich. 92. 

Mo.—Bunch v. Paxton, Duke & Brad- 
ley, App., 295 S.W. 474—Holden v. 
Wells. App., 290 S.W. 83—Kite v. 
Pittman, App., 278 S.W. 830—BIx- 
ler V. Wagster, App., 256 S.W. 520. 
Mont—^Advance-Rumely Thresher Co. 
V. Wenholz, 258 P. 1085, 80 Mont. 
82. 

N.H.—Coon V. Atwell, 46 N.H. 510. 
N.T.—Thomas v. Beebe, 26 N.Y. 244 
—Bareham & McFarland v. Kane, 
240 N.Y.S. 123, 228 App.Div. 396— 
Sommer v. Ehrgott, 184 N.Y.S. 802, 
193 App.Div. 663, 

N.D.—Gussner v. R. Miller & H. Shu- 
per, 176 N.W. 359, 44 N.D. 587. 
Or.—Klinge v. Farris, 268 P. 748, 128 
Or. 142, afflrmed 273 P. 964, 128 
Or. 142. 

Pa.—Ohlbaum v. Mayer, 131 A. 8*58, 
285 Pa. 260—Frederick v. Camp¬ 
bell, 14 Serg. & R. 293—^Frederick 

V. Campbell, 13 Serg. & R. 136— 
Vereb v. Yellow Truck & Coach 
Co., 89 Fittab.Leg.J. 290. 

S.C.—General Motors Acceptance 
Corporation v. Whitehead, 161 S.E. 
494, 163 S.C. 236—Southern Iron & 
Equipment Co. v. Bamberg, E. & 

W. Ry. Co., 149 S.E. 271, 151 S.C. 
506. 

Tex.—Southern Surety Co. v. Adams, 
34 S.W.2d 789, 119 Tex. 489, affirm- 
Ing, Civ.App., 278 S.W. 943—Ed- 
ward Thompson Co. v. Sawyers, 
234 S.W. 873, 111 Tex. 374—Rich 
V. Ferguson, 46 Tex. 396—Bennett 
V. Pape, Civ.App., 152 S.W.2d 486, 
error dismissed, judgment correct 
—Ten-Cate v. First Nat. Bank, Civ. 
App., 52 S.W.2d 323—Columbia 
Weighing Mach. Co. v. McElroy's 
Drug Store, CivJVpp., 299 S.W. 351 
—Commercial Jewelry Co. v. Brac- 
zyk, Civ.App., 277 S.W. 754—^Avery 
Co. of Texas v. Harrison Co., Civ. 
App., 264 S.W. 1015, reversed on 


other grounds 267 S.W. 254—^Acme 
Tire & Vulcanizing Co. v. National 
Cash Register Co., Civ.App., 233 S. 
W. 168—American Law Book Co. 
V. Fulwiler, Clv.App., 219 S.W. 881 
— ^Wuest V. Moehrig, 57 S.W. 864, 
24 Tex.Clv.App. 124—Franco-Texan 
Land Co. v. Simpson, 20 S.W. 963, 
1 Tex.Civ.App. 600. 

Va.—Transit Corporation of Norfolk 

V. Four Wheel Drive Auto Co., 
145 S.E. 331, 161 Va. 865. 

Wash.—Titan Truck Co. v. Richard- 
son, 210 P. 790, 122 Wash. 452— 
H. E. Gleason Co. v. Carman, 187 
P. 329, 109 Wash. 536. 

W.Va.—Miles P. Bixler Co. v. Duns- 
more, 156 S.E. 72, 109 W.Va. 727— 
Depue V. Sergent, 21 W.Va. 326— 
Crislip V. Caln. 19 W.Va. 438. 

Wis.—Luedke v. Pauly Motor Truck 
Co., 195 N.W. 853, 182 Wis. 346— 
Jones V. Brandt, 181 N.W. 813, 173 
Wis. 539. 

14 C.J. p 713 note 4—22 C.J. p 1124 
note 22, p 1218 note 83—42 C.J. p 
778 note 1, p 779 note 4. 

Contraots for exohaaige of laads 
Cal.—Morey v. Bovee, 25 P.2d 2, 218 
Cal. 780—^Darrow v. Houlihan, 272 
P. 1049, 205 Cal. 771—Kleist v. 
Priem, 196 P. 72, 6l Cal.App. 32. 
Mont.—Petit v. Sinclier, 163 P. 467, 
53 Mont. 317. 

Tex.—Pnce v. D'Yarmett, Civ.App., 
27 S.W.2d 616, error refused— 
Whitehead v. Reiger, Civ.App., 282 
S.W. 661, afilrmed, Com.App., 6 S. 

W. 2d 746. 

Wyo.—Baylies v. Vanden Boom, 278 
P. 651, 40 Wyo. 411, 70 A.L.R. 924. 

G-oods BOld “as is” 

(1) That goods were sold “as is” 
was held not to preclude purcheiser's 
right to Show circumstances exist- 
Ing and conversations had before ex- 
ecution of agreement. 

Mass.—Connelly v. Fellsway Motor 
Mart, 170 N.E. 467, 270 Mass. 386 
—^Relnherz v. American Piano Co., 
150 N.E. 216, 254 Mass. 411. 

Mich.—Hanson v, Fletcher Auto 
Sales Co., 214 NW. 187, 239 Mich. 
118. 

(2) However, it has been held that 
where a motor vehicle is sold “as is” 
under a written contract reciting 
that all promises, verbal understand- 
ings, and agreements of any kind 
not therein set out are expressly 
waived, the purchaser cannot claim 
any right of recovery for false rep- 
resentations made by way of induce- 
ment.—Munn v. Earl C. Anthony, 
Inc., 171 P. 1082, 36 Cal.App. 312. 

Contzaot waiving defeots 
That a contract contains a stipu- 
lation in effect that one of the par¬ 
ties could waive any defects or ob- 
Jections to the title of the property 
which the other agreed to convey to 
them, ioes not preclude a recovery 
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by them if the entire contract was 
procured by fraudulent representa- 
tions.—Hoyt v. First Nat. Bank, Tex. 
Civ.App., 247 S.W. 637, afflrmed 
Freshwater v. Hoyt, Com.App., 259 
S.W. 923. 

26. U.S.—Lion Oil Reflning Co. v. 
Albritton, C.C.A.Ark., 21 P.2d 280. 

Ark.—Standard Oil Co. of Louisiana 

V. Richerson, 67 S.W.2d 1003, 18S 
Ark. 882. 

Cal.—Martin v. Sugarman, 21 P.2d 
428, 218 Cal. 17. 

Fla.—Roper v. Florida Public Utili¬ 
ties Co., 179 So. 904, 131 Fla. 709. 
Kan.—Smith v. St. L. & S. P R. Co., 
148 P. 759, 95 Kan. 451. 

Mich.—^Erkiletlan v. Devletlan, 299 
N.W. 821, 299 Mich. 96. 

N.D.—^Minneapolis Threshing Mach. 
Co. V. Huncovsky, 202 N.W. 280, 
282, 52 N.D. 112, citing Corpus Jtu 
zls. 

Tex.—Texas & N. O. R. Co. v. Thomp¬ 
son, Civ.App., 1 S.W.2d 938, af¬ 
flrmed, Com.App., 12 S.W.2d 963. 
22 C.J. p 1219 note 84. 

27. Mass.—^Lcdand v, Stone, 10 Mass.. 
459. 

15 C.J. p 1312 note 12. 

28. U.S.—Keeler v. Fred T. Ley & 
Co., C.C.A.Mass., 49 P.2d 872—Cur- 
rie V. Matson, D.C.La., 33 P.Supp. 
454. 

Cal.—^Fernald v. Lawsten, 79 P.2d 
742, 26 Cal.App.2d 6'62—Jarvis v.. 
Singleton, 18 P.2d 382, 129 Cal. 
App. 250. 

Geu—B aker County Power Co. v. Ad- 
kins, 149 S.E. 910, 169 Ga. 187— 
Berry v. Royal, 110 S.E. 167, 152: 
Ga. 425. 

La.—Reid v. Phillips, 148 So. 690,. 
177 La. 497—^Franks v. Da vis Bros. 
Lumber Co., 84 So. 101, 146 La. 
803—^Walddorf v. Ciolino, 127 So. 
44'6, 13 La.App. 646—^Armand v.. 
Armand, 8 La.App. 810. 

Mich.—Robinson v. Great Lakes Col- 
lege, 292 N.W. 701, 294 Mich. 192.. 
Miss.—State Highway Commisslon v. 

Powell, 186 So. 689, 184 Miss. 266. 
Mo.—^Newmeyer v. Williams, 226 S.. 

W. 109, 205 Mo.App. 460. 

Pa.—^Pierce v. Pierce, 12 Pa.Dlst. &. 

Co. 374, 26 Sch.Leg.Rec. 187. 

S.C.—W. S. Gray Cotton Mills v. 
Spartanburg County Mills, 137 S.E. 
684, 139 S.C. 223. 

Tex.—^Ray v. Barrlngton, Civ.App., 
297 S.W. 781—^Biggs v. Doak, Civ. 
App., 259 S.W. 666, second motlon 
overruled 260 S.W. 882—^Walker v. 
Ames, Civ.App., 229 S.W. 366, dis-- 
mlssed for want of jurlsdlction. 

Va.—Strickland v. Ayers, 166 S.E. 
387, 159 Va. 311. 

W.Va.—Stump v. Hite, 102 S.E. 926,. 

86 W.Va. 233. 

22 C.J. p 1219 note 86. 

Sabseanent mlsrepreseiLtatloiLs 
' Proof of oral misrepresentatlons of' 
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leases,^® receipts,^® mortgages,2i and subscriptions 
to corporate stock.32 

b. Intention to Defraud Third Persona 

The authoritles are In conflict as to the admissiblllty 
of parol evidence on behalf of a party to the instrument 
to Show an intent to defraud a third person, but it seems 
that one not a party to the Instrument may rely on 
parol evidence to show an intent to defraud him. 

It is usually held not permissible for one party 
to a writing, in an action against the other party, 
to show by parol evidence that at the time it was 
executed it was agreed to be a mere sham and made 
only for the purpose of deceiving the creditors of 
one of the parties,or other third persons,34 but 


there is also authority for the view that such evi¬ 
dence may be received.35 A creditor suing to have 
a debtor*s sale of his property declared simulated 
and void may rely on parol evidence.®® 

c. Necessity for Pleading and Proving Fraud 

In order to permlt the Introduction of parol evidence 
of fraud It Is generally held necessary to plead facts 
showlng fraud, although it has been held that fraud may 
be proved under the general Issue. 

It is usually held necessary, in order to permit 
the introduction of parol evidence of fraud, that 
fraud should be alleged in the pleadings although 
it has also been held that fraud may be proved un- 


vendor subsequent to execution of 
deed is relevant and admissible ap 
tendlnff to show probability of tes- 
timony as to similar representationp 
prior to execution of deed.—Newton 
V. Middleton, 127 A. 680, 3 N.J.Misc. 
157. 

29. lowa.—Sisson v. Kaper, 75 N.W. 
490, 106 lowa 599. 

XjSl ,—^Rome V. New River Lodgre No. 

402, F. & A. M., App., 197 So. 174. 
isjTeb—^Nittler-Rhump v. Jones, 199 
N.W. 542, 112 Neb. 238, 

N-.Y.—^Kulerban Holding Corporation 
V. Blauner, 190 N.Y.S. 484. 

Pa.—^Feuerstein v. New Cenlury 
Realty Co., 156 A. 110, 304 Pa. 
271 —^Wolfe V. Arrott, 1 A. 333, 109 
PSL 473. 16 Wkly.N.C. 665—Christie 
V. Blakeley, 16 A. 874, 2 Mon. 118, 
Wash.—^Hobson v. Union Oll Co. of 
California, 69 P.2d 929, 187 Wash, 
1 . 

22 C.J. p 1219 note 86. 

30. lowa.—Coe v. Moline Power 
Farming Corporation, 202 N.W. 
265. 

N.J.—^Husted V. Sugarman, 160 A. 

417, 106 N.J.Uaw 366. 
j^.C.—Jenkins v. Wood, 160 S.E. 488, 
201 N.C. 460. 

Pa.—Letvin v. Phcenix Ins. Co. of 
Hartford, Conn., 91 ra.Super, 422. 
22 C.J. p 1219 noto 88. 

31. U.S.—Minnesota Mut. Inv. Co. 
V. McGirr, C.C.A.C 0 I 0 ., 263 F. 847. 

Cal.—^Fleury v. Ramacciotti, 67 P.2d 
339, 8 Cal.2d 660. 

Fla—^Hartsfield v. Williams, 200 So. 

220 . 

Ky.—^Dwiggins v. Howard, 67 S.W.2d 
649, 247 Ky. 746. 

Mass.—Boston Five Cents Sav. Bank 
V. Brooks, 34 N.E.2d 435, 309 Mass. 
62. 

Pa—^Aronson v. Mackey, 86 Pa.Super. 
108. 

Va—^Waller v. Banes’ Adm*r, 167 S. 

B. 721, 166 Va 389. 

22 C.J. p 1134 note 3 [a], p 1219 
note 87. 

32. 111.—Steven v. Combination 

Fountain Co., 231 111.App. 360. 


flowa—Sioux City Tire & Mfg Co. 

V. Harris, 190 N.W. 142. 

Mich.—Gobles Co-op. Ass’n v. Al- 
bright, 226 N.W. 87-6, 248 Mich. 68 
—^Plate V. Detroit Fidelity & Sure- 
ty Co., 201 N.W. 459, 2-29 Mich. 
489—^Plate v. Detroit Fidelity & 
Surety Co., 201 N.W. 467, 2'2'9 Mich. 
482. 

Mo.—Buckman v. Bankers* Mortg. 
Co., App., 263 S.W. 1046, 1063, 
1054. 

Neb.—Griffln v. Bankers’ Realty Inv. 

Co., 181 N.W, 169, 106 Neb. 419. 
N.J.—Tams v. Abrams Ramos & Co., 
185 A. 521, 120 N.J.Eq. 263. 

N.T.—White v. Hiawatha Silver 
Black Fox Corporation, 206 N.Y.S. 
847, 123 Misc. 868. 

Ohio.—Ziliox V. City View Apart- 
ment & Storage Co., 163 N.B. 183, 
20 Ohio App. 156. 

Utah.—Penn Star Mining Co. v. Ly- 
man, 231 P, 107, 64 Utah 343. 

14 C.J. p 713 note 4—22 C.J. p 1219 
note 89. 

33. La.—Barrow v. Grant, 41 So. 
220, 116 La. 952. 

Vt.—Conner v. Carpenter, 28 Vt. 
237. 

34. Minn.—Grahana v. Savage, 126 
N.W. 394, 110 Minn. 610, 136 Am. 
S.R. 627, 19 AnnCas. 1022. 

Vt.—^Kinnear & Gager Mfg. Co. v. 

Miner, 92 A. 469. 88 Vt. 324. 

22 C.J. p 1220 note 91. 

35. Neb.—Coffman v. Malone, 154 
N.W. 726, 98 Neb. 819, L.R.A.1917B 
258. 

22 C.J. p 1220 note 92. 

35i La—Ideal Savings & Home- 
stead Ass’n v. Gould, 112 So. 40, 
163 La 442. 

37. Ky.—Metropolitan Life Ins. Co. 
V. Trunick’s Adm'r, 16 S.W.2d 759, 
229 Ky. 173—^Lincoln v. Burbank, 
290 S.W. 1081, 218 Ky. 89—James 
V. Stokes, 261 S.W. 868, 203 Ky. 
127. 

La.—^Harnischfeger Sale Corporation 
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V. Sternberg Co., 164 So. 10, 179 
La 317—Guillory v. Meyers, App., 
149 So. 260—^Diaz v. Killeen, 3 La 
App. 370. 

Mo.—^Willoughby v. Brandes, 297 S. 

W. 64, 317 Mo. 644—Humana Co. 
V. Hughes, App., 213 S.W. 616. 

N.J.—^American Photo Player Co. v. 
Harriet Amusement Co., 129 A. 
182, 3 N.J.Misc. 668. 

Pa—^Federal Sales Co, of Philadel¬ 
phia v. Farrell, 107 A. 668, 264 Pa. 
149—^Dinch v. Workman, 84 Pa. 
Super. 39. 

Tex.—Great Nat. Life Ins. Co. v. 
Presley, Civ.App., 129 S.W.2d 730, 
error dismlssed—Horton v. Bold- 
Ing, Civ.App., 67 S.W.2d 436, error 
dismissed—^Keystone Pipe & Sup- 
ply Co. of Texas v. Kleeden, Civ. 
App, 299 S.W. 671. 

W.Va.—^Attorneys' Nat. Clearing 
House V. Greever, 5 S.B.2d 621. 

22 C.J. p 1220 note 93. 

Alleg‘ationB held snjBloient 
Ky.—^Haber v. Woods, 132 S.W.2d 
944, 280 Ky. 287. 

La.—Bell v. Lelendecker, 174 So. 89, 
187 La 1, reversing App., 170 So. 
386—Hazlehurst Oil Mill & Ferti- 
lizer Co. v. Fornea, 8 La.App. 766. 
Or.—First Nat. Bank v. Anderson, 
228 P. 929, 112 Or. 167. 

Tenn.—Samuel v. King, 14 S.W.2d 
963, 158 Tenn. 546. 

Tex.—^Holland v. Brown, Civ.App., 
66 S.W.2d 1096, error refused— 
Hunter Milllng Co. v. Satterwhite, 
Civ.App., 60 S.W.2d 316—Leonard 
V. Jackson, Civ.App., 19 S.W.2d 800. 

AUegutloxui held tasnfflolepit 

Ga.—Slaten v. College Park Ceme- 
tery Co., 193 S.B. 872. 186 Ga 27 
—Ford V. Serenado Mfg. Co., 109 
S.E. 415, 27 GaApp. 535. 

Tex.—Smith v. Hampton, Civ.App., 
42 S.W.2d 466. 

Frayer for reformationi 
Proof of fraud by which portions 
of contract were omitted is inad- 
missible without prayer for reforma- 
tion of contract.—Stevens v. Chat- 
fleld, 18 S.W.2d 1006, 230 Ky. 194. 
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der the general issue,38 or general denial,®^ and 
that where an instrument is pleaded in defense or 
read in evidence on the trial under a general denial, 
as the foundation of or in support of a defense in 
an action at law, plaintiff has the same right to 
Show that it was obtained from him by fraud or 
that the particular clause relied on was inserted 
fraudulently as he would have if it were the sub- 
ject of a formal issue.^® Only a statement of facts 
showing fraud need be alleged it is not necessary 
to allege fraud in direct tenns>2 Thus it is not 
necessary to allege fraud when the facts are such 
that the law will impute it>3 Where fraud or mis- 
take is alleged and proved, it is then proper to ad- 
mit testimony to show the real agreement between 
the parties, but it is not proper, simply on the al- 
legation of fraud or mistake, and without proof to 
establish the averment, to permit parties to offer 
parol evidence to contradict the writing which pur- 
ports to contain the contract between them>^ 

d. Pnrpose for Which Evidence Coiuddered 

Parol evidence admftted to pro ve fraud can be con- 
sidered only to defeat the Instrunnent, and not to controi 
or vary the terma thereof. 


j Parol evidence admitted and admissible only for 
^he purpose of proving fraud in a written agree¬ 
ment cannot be legally used to controi or vary the 
terms of such agreement,^^ that is to say, if the ev¬ 
idence is insufficient to defeat the instrument, it 
cannot be considered for any other purpose."*® Thus: 
the evidence must tend to establish some independ- 
ent fact or representation, some fraud in the pro- 
curement of the instrument, or some breach of con- 
fidence conceming its use, and not a promise di- 
rectly at variance with the promise of the writing.47 

§ 980. — Forgery 

Parol evidence le admissible to prove a forgery. 

Parol evidence is always admissible to show that 
an instrument introduced in evidence is a forgery.^^ 

§ 981. - Duress 

Parol evidence Is admissible to defeat an Instrument 
by showing duress. 

Parol evidence is admissible to defeat a written 
instrument by showing that it was executed imder 
duress.*® 


38. Del.—^Thomas v. Grise, 1 
Pennew. 381, 41 A. 883. 

Evidence admissible under pleadlngrs 
g-enerally see the C.J.S. title 
Pleadingr §§ 524->S30, also 49 C.J. 
p 791 note 15—804 note 1. 

39. Mo.—-Wissmann v. Pearline, 
App., 136 S.W.2d 1. 

40. N.Y.—Chambovet v. Cagney, 35 
N.T.Super. 474. 

41. La.--Hill V. Maguire, 140 So. 
159, 19 La.App. 798. 

Tex.—Oll Well Supply Co. v. Burk- 
Waggoner Oll Co„ Civ,App., 261 
S.W. 830. 

42. lOL —^Hill V. Maguire, 140 So. 
169, 19 La.App. 798. 

S.C.— W. S. Gray Cotton Mills v. 
Spartanburg County Mills, 137 S. 
E. 684, 139 S.C. 223. 

43. Ky.—Garrison v. Hansford, 72 
S.W.2d 468, 264 Ky. 768. 

44. Mo.—Guess v. Russell Bros. 
Clothing Co., App., 231 S.W. 1015. 

Pa.—^First Nat. Bank v. Sagerson, 
129 A. 333, 283 Pa. 406. 

Tex.—^Keystone Plpe & Supply Co. 
of Texas v. Kleeden, Civ.App., 299 
S.W. $71—^Burchill v. Hemismey- 
er, Civ.App.. 212 S.W. 767. 

22 C.J. p 1220 note 96. 

Svidence held IxurnfflcleBLt to In- 
voke rule as to admlssibillty of pa¬ 
rol evidence wbere -w-ritlng was pro- 
cured by ftaud or mlsrepresentatlon. 
AJaj—^Edwards v. Crlttenden, 104 So. 
277, 213 Ala. 156. 

Mo.—Scott v. Tanner, App., 208 S.W. 
264. 


Tenn.—^Southern Tractor Co. v. 
Brown Constructing Co., 98 S.W. 
2d 1082, 20 Tenn.App. 332. 

What must be sbown. 

To permit a party to a written 
contract to go behind the writing, he 
must Show fraud in the procure- 
ment of the contract practiced by 
the other parties, and ordinary care 
and prudence exercised by hlmself.— 
Hali v. Kansas City Southern Ry. 
Co., Mo.App.. 209 S.W. 682. 

45- U.S.—^A. W. Peeser, Inc., v. 
American Can Co., D.C.Md., 2 P. 
Supp. 561, 566, citing €k>rpus Juxls. 
Ga.—Cunningham v. Huson Ice & 
Coal Co., 106 S.B. 860, 26 Ga.App. 
302. 

La.—^Reimers v. Hebert, 7 Lia.App. 
56. 

Mo.—^Pischman-Harrls Realty Co. v. 

Kleine, App., 82 S.W.2d 606. 

N.Y.—^Madlson Tire & Rubber Co. v. 
Malcolm Tire Co., 205 N.T.S. 366, 
123 Misc. 425. 

22 C.J. p 1220 note 97. 

Bvidence held Inadmlssible 

(1) Evidence of representatlons to 
subscrlber to syndicate that com- 
pany's preferred stock was subscrib- 
ed and subscrlber would receive 
stock for money already paid.— 
Orange County Co. v. Appleton, 169 
N.E. 783, 270 Mass. 123. 

(2) In purchasers' action for res- 
cisslon of contract to convey land 
and water rights, where vendors 
were not in a position to convey the 
water rights, testimony as to fraud 
and mlsrepresentations by vendor.— 

952 


French v. C. D. & B. Inv. Co., 196 
P. 521, 114 Wash. 416. 

46. lowa.—^Blumer v. Schmldt, 146 
N.W. 761, 164 lowa 682. 

Fraud In fllll-ng order 
In action for cancellation of notes 
given for fertilizer on ground that 
maker had purchased tobacco ferti¬ 
lizer and was sent cotton and corn 
fertilizer, parol evidence was Inad- 
missible to show that contract had 
been fraudulently filled in' as order 
for cotton and com fertilizer.—^Win- 
stead V. Acme Mfg. Co., 176 S.E. 304, 
207 N.C. 110. 

47- Cal.—Bank of America Nat. 
Trust & Savings Ass'n v. Pender- 
grass, 48 P.2d 669, 4 Cal.2d 258. 

48. Ark.—^New Home Sewing Mach. 
Co. V. Westmoreland, 88 S.W.2d 
314, 183 Ark. 769. 

22 C.J. p 1216 note 64—63 C.J. p 689, 
note 43. 

49. Ga.—Philips v. Philips, 162 SE. 
672, 174 Ga. 413, followed In 162 
S,E. 676, 174 Ga. 420. 

Idaho.—^Van Meter v. Zumwalt, 206 
P. 607, 36 Idaho 236. 

La.—^Harnlschfeger Sale Corporation 
V. Sternberg Co., 164 So. 10, 179 
La. 817. 

Mich.—^Erkiletian v. Devletian, 299 
N.W. 821, 299 Mich. 96. 

N.T.—^Berg v. Hoffman, 9 N.E.2d 806, 
276 N.T. 132, reveraing 292 N.T.S. 
721, 249 App.Div. 913—Brulatour, 
Inc., V. Garsson, 242 N.T.S. 683, 
229 App.Div. 466. 

Ohlo.—^Zydel v. Clarkson, 163 N.E. 
584, 29 Ohlo App. 382. 
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■•§ 982. -Undue Influence 

paroi evidence is admissible to show that the execu- 
-ifon of an instrument was procured through undue In- 
■fluence. 

ParoI evidence may be admitted for the purpose 
■of showing that the execution of a conveyance, will, 
■or other instrument was procured through the ex- 
ercise of undue influence.®® 

§ 983. -Illegality 

Paroi evidence is admissible to show that a wrftten 
instrument is tainted with liiegaiity. 

The rule which forbids the introduction of paroi 
evidence to contradict, add to, or vary a written in- 
•strument does not extend to evidence offered to 
show that the contract was made in furtherance of 
objects forbidden by statute, by the common law, or 
by the general policy of the law;5i and this is true, 
^ven though the writing expressly provides that 


nothing but itself shall be considered.®^ This rule is 
a necessary one, for otherwise the most nefarious 
transactions might be protected by written instru- 
ments on the face of which no vice is apparent.^3 
In accordance with the rule paroi evidence is ad¬ 
missible to show that, although the writing evidenc- 
ing a transaction is legal on its face, the real trans- 
action is tainted with usury,*®^ or that a contract 
valid on its face was intended, not as a commercial 
transaction, but as a mere wager on the future state 
of the market.^® However, a mere intention to vio¬ 
late the law in connection with matters covered by 
the writing cannot be shown by paroi, where there 
is no taint of illegality in the contract actually 
made,56 nor is it permissible, under such circum- 
stances, to show a violati on of law in carrying out 
the contract.57 Neither can 'a lawful contract be 
defeated by proof of a collateral agreement between 
the parties as to the doing of an unlawful act.58 


Tenn.— First Nat. Bank v. Barbee, 
265 S.W. 371, 150 Tenn. 855. 
y 0 „—Jones v. Franklin, 168 S.B. 763, 
160 Va. 266. 

22 C.J. P 1214 note 63. 

'Bvldenoe held not to sliow diLxess 
N.T.—Mara v. Tunney, 258 N.T.S. 

191, 236 App.Div. 82. 
m Cal.—In re Kellogg, 107 P.2d 
964, 41 Cal.App.2d 833. 

S.D.—First State Bank of Lemmon 
V. McMahon, 185 N.W. 1014, 45 S. 
D. 77. 

22 C.J. P 1228 note 68 . 

:51. XT.S.—^Horbach v, Coyle, C.C.A. 
Neb., 2 F.2d 702, 705, quoting Oor- 
pns Jnxis. 

Wright v. Martin, 107 So. 818, 
214 Ala. 334. 

Ark.—^Ponlas v. Kumpurcs, 70 S,W. 
2d 47, 189 Ark. 44. 

•Cal.—^Endicott v. Bosenthal, 16 P.2d 
673, 216 Cal. 721—Morey v. Pala- 
dlni, m P. 760, 187 Cal. 727. 
•Ga.—Allen v. Owen, 3 S.E.2d 467, 60 
Ga.App. 210—Lynchburg Shoe Co. 
V. Daniel, 98 S.B. 107, 23 Ga.App. 
186. 

IlL—^Morrissey v. Morrissoy, 19 N.B. 

2d 836, 299 Ill.App. 173. 

Xia.—^Belknap Hardware & Mfg. Co. 
V. Heam, 165 So. 306, 179 La. 909 
—Cahow V. Hughes, App., 173 So. 
471, afflrming 169 So. 801—Consoli¬ 
dated Cos. V. Angellos, App., 170 
So. 666 , reinstating 166 So. 930— 
Gk>ldsmith v. Parsons, App., 166 
So. 822, afflrming 154 So. 68 , af- 
flrmed 161 So. 879, and case re- 
manded 161 So. 175, 182 La. 122. 
Mass.—Commonwealth v. Weinfteld’s, 
Inc., 25 N.E. 2 d 198, 305 Mass. 108. 
Mo.—Benas v. Title Guaranty Trust 
Co., 267 S.W, 28, 216 Mo.App. 68 . 
N.J.—^Easy Term Loan Co. v. Silber- 
man, 125 A. 661, 100 N-J.Law 67. 
N.T.—^Plnk V. L. Kaplan, Inc., 800 
N.T.S. 45, 252 App.Div. 490—Salt 


Springs Nat. Bank of Syracuse v. 
Hltchcock, 263 N.T.S. 66. 238 App. 
Dlv. 160, reverslng 259 N.T.S. 24, 
144 Misc. 647—^McCralth v. Buss, 
190 N.T.S. 697, 198 App.Div. 624— 
Chapin V. Austln, 300 N.T.S. 932. 
166 Misc. 414—^Boer v. Garcia, 193 
N.T.S. 814, 118 Misc. 272. 

Pa.—Slmpson v. Penn Dlscount Cor¬ 
poration, 5 A.2d 796, 798, 335 Pa. 
172, quoting Coxpns Jnils—^Majes- 
ka V. Dannenbaum, 170 A. 898, 111 
Pa. Super. 308. 

S.C.—Liberty Mut. Ins. v. Gllreath, 
4 S.E.2d 126, 191 S.C. 244, 129 A. 
L.R. 1148. 

S.D.—Ulvilden v. Sorken, 2'37 N.W. 

666 , 68 S.D, 466, 82 A.L.R. 1209. 
Tex.—Burpee Can Seal er Co. v. Hen- 
ry McDonnell Co., Civ.App., 76 S. 
■W.2d 468, error refused—^Ainarillo 
Oil Co. V. Ranch Creek Oil & Gas 
Co., Civ.App., 271 S.W. 146, error 
dismissed, Com.App., 288 S.W. 1114 
—W. T. Rawlelgh Co. v. Watson, 
Civ.App., 266 S.W. 966—W. T. 
Rawlelgh Co. v. Smith, Civ.App., 
231 S.W. 799—^Fenter v. Robinson, 
Civ.App., 230 S.W. 844—Caddell v. 
J. R. Watkins Medical Co., Clv. 
App., 227 S.W. 226. 

Utah.—Golden v. American Keene 
Cernent & Plaster Co., 95 P.2d 756, 
98 Utah 28. 

Va,—Jones v. Franklin, 168 S.B. 753, 
160 Va. 266—^Richeson v. Wood, 
163 S.B. 339, 168 Va. 269, 82 A.L.R. 

I 1189—Cummlng v. Cummlng, 102 
S.B. 572, 127 Va. 16. 

Wls.—Mlller v. Anderson, 196 N.W. 

869. 183 Wls. 163, 84 A.L.R. 1629. 
22 C.J. P 1220 note 99. 

Pnrpose of proof 

Illegality may be shown to destroy 
but not to modlfy written contract. 
—0’Hara v. Hartford Oil Heating 
Co., 138 A. 438. 106 Conn. 468. 
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l^orance of stakeholder as to 
texms of true contract of deposlt 
does not bar introduction of evidence 
otherwise admissible of such terms, 
whenever intention of parties to de- 
posit comes in issue.—Lyman v. 
Kimball, 131 A. 690, 82 N.H. 282. 

52. U.S.—In re Canflield, D.C.N.Y.. 
190 F. 266, 267, reversed on other 
grounds 193 P. 934, 13 CC.A. 662, 
afflrmed 33 S.Ct 491, 228 U.S. 161, 
67 L.Bd. 780. 

22 C.J. p 1221 note 1. 

53. Mass.—Commonwealth v. Wein- 

fleld’s, Inc., 25 N.B.2d T98, 305 

Mass. 108. 

Pa.—Simpson v, Penn Discount Cor¬ 
poration, 5 A.2d 796, 798, 335 Pa. 
172, quoting Gorpiia Juris. 

22 C.J. p 1221 note 2. 

54. Fla.—Wlcker v. Trust Co. of 
Florida, 147 So. 586, 109 Fla. 411. 

Pa.—Slmpson v. Penn Dlscount Cor¬ 
poration, 6 A.2d 796, 798, 835 Pa. 
172, quoting Oorpns Jtirls. 

22 C.J. P 1221 note 3. 

55. Mo.—Smith v. Balley, 209 S.W. 
946, 200 Mo.App. 627. 

Tex.—^Fenter v. Robinson, Civ.App., 
230 S.W. 844—P. T. Talbot & Son 
V. Martindale, Civ.App., 211 S.W. 
302. 

22 C.J. p 1221 note 4. 

56. U.S.—^Illinois Surety Co. v. O’- 
Brlen, Ohio, 223 P. 933, 139 C.C.A. 
413. 

Ga.—^Walton County v. Powell, 19 
S.B. 989, 94 Ga. 646. 

22 C.J. p 1222 note 5. 

57. Ga.—Walton County v. Powell, 
supra. 

22 C.J. P 1222 note 6 . 

5a U.S.—Porter v. Viets, C.C.in., 
19 P.Cas.No.11,291. 1 Blss. 177. 

Pa.—^Irvin v. Irvin, 32 A, 446, 169 
Pa. 529, 29 L.R.A. 292. 

22 C.J. P 1222 note 7. 
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To permit the introduction of parol evidence of 
illegality, it is not necessary to allege mistake, er¬ 
ror, or fraud.5® 

§ 984. Medium of Payment 

Parol evidence may be admitted to show the medium 
of payment of an obligatlon in wrltlng where the evi¬ 
dence does not contradict the terms of the instrument. 

Parol evidence may be admitted to show the me¬ 
dium of payment of an obligation in writing®® where 
the evidence is not contradictory of the terms of the 
instrument.®^ 

Civil War contracts. In litigation conceming 
contracts made in the seceding States during the 
Civil War the courts usually admitted parol evi¬ 
dence to show that the parties intended payment 
to be made in Confederate treasury notes,®2 and in 
order to avoid the hardship growing out of such 
contracts there was legislation in some of the States 
providing for the reception of such evidence.®® 
Conversely, it might be thus shown that the parties 
intended lawful money and not Confederate notes. ®^ 


32 C.J.S. 

§ 985. Nature, Extent, and Origin of Liabil- 

ity 

a. In general 

b. Accommodation paper 

c. Indorsements 

d. Suretyship 

a. In General 

Evidence Is admissible which does not tend to vary 
op contradict the terms of a written obiigation but mereiy 
shows the nature or extent of the liabiiity of the obiigors. 

Evidence is admissible which does not tend to 
vary or contradict the terms of a written obligation 
but mereiy shows the nature or extent of the lia¬ 
biiity of the obiigors.®® Thus parol evidence may 
be admitted to show the relation inter se of the 
parties to commercial paper or other obligations for 
the pa 3 rment of money,®® as between the original 
parties,®*^ such as payee and drawee®® or maker and 
payee,®® and as against a payee with noticej^o 
this rule does not extend so far as to authorize the 
admission of evidence which is inconsistent with, 
or contradictory of, the instrument itself,'^^ and ac- 
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59. JjSl —Consolidated Cos. v. Angel¬ 
los. App., 170 So. 556, reinstatlng 
165 So. 910. 

60. La.—Guillory v. Meyers, App., 
149 So. 260. 

22 C.J. p 1228 note 70. 

61. La,—Guillory v. Meyers, supra. 
22 C.J, p 1228 note 71. 

62. TJ.S.—Confederate Note Case, N. 
C., 19 Wall. 548, 22 L.Ed. 196. 

22 C.J. p 1228 note 74. 

63» Ala.—Scheible v. Bacho, 41 Ala. 
423. 

22 C.J. p 1228 note 75. 

64. Va.—Stearns v. Mason, 24 Gratt. 
484, 65 Va. 484. 

22 C.J. p 1228 note 76. 

65. Kan.—Schroyer v. Euifhead, 253 
P. 414, 122 Kan. 767. 

Ky.—^Harned v. Hamed, 110 S.W.2d 
674, 270 Ky. 735. 

Mont.—Spear v. Ryan, 208 P. 1069, 
64 Mont. 145. 

Neb.—Sturm v. Lloyd, 264 N.W. 160, 
151, 130 Neb. 89, quotlng Corpus 
Jnxis. 

22 C.J. p 1228 note 77. 

Puzpose or indiLdag oause of obll- 
gatlon 

Kan.—First Nat. Bank v. Willis, 280 
P. 782, 128 Kan. 681. 

N.Y,—^New Amsterdam Casualty Co. 
V. Parsons, 220 N.T.S. 340, 219 
App.Div. 486. 

Okl.—^Plrst Nat Bank v. Golden 
Glow Heflning Co., 288 P. 960, 143 
Okl. 299—Oilton State Bank v. 
Ross, 234 P. 667, 108 Okl. 24. 
Bxteoit of gnaraxLty 
Minn.—Taney v. Hodson» 212 N.W. 
196, 170 Minn. 230. 


66 . Cal.—Bank of Italy v. Wetzel, 
255 P. 254, 82 Cal.App. 240. 

Conn.—^Jaronko v. Czerwinski, 166 A. 

388, 117 Conn. 15, 90 A.L.R. 299. 
Ga.—^Bowden v, Owens, 127 S.B. 664, 
33 Ga.App. 700—^Waters v. Gains- 
ville Nat Bank, 106 S.B. 627, 26 
Ga.App. 119. 

Ky.—Parmers Nat Bank of Glasgow 
V. Guthrie, 145 S.W.2d 618, 284 Ky. 
583. 

La.—Palmer v. Oscar Dowling Food 
Products, 142 So. 127, 174 La. 923. 
Neb.—Sturm v. Lloyd, 264 N.W. 160, 
151, 130 Neb. 89, quoting Corpus 

N.J.—^Paulin v. Kaighn, 27 N.J.Law 
603. 

N.C.—Bank of Chapel Hili v. Rosen- 
stein, 177 S.B. 643, 207 N.C. 629— 
Stanley v. Parker, 176 S.B. 279, 
207 N.C. 169—^Howell v. Roberson, 
150 S.B. 32, 197 N.C. 672—Lancast- 
er V. Stanfield, 132 S.B. 21, 191 N.C. 
340. 

Va.—^Houston v. Bain, 196 S.B. 667, 
170 Va. 378—Cox v. Hagan, 100 S. 
E. 666 , 125 Va. 666 . 

Wash.—^Holland v. Tjosevig, 186 P. 

317, 109 Wash. 142. 

22 C.J. p 1229 note 78. 

Porm of paper is only prima facie 
evidence of parties* relationship, pa¬ 
rol evidence being competent to 
show their true relationship,—^Rec- 
ord V, Rochester Trust Co., 192 A. 
177, 89 N.H. 1. 110 A.L.R. 1218. 

67« La.—^B. Olinde & Sons Co. v. 
Istrouma Mercantile Co., App., 172 
So. 793. 

Mass.—Tait v. Downey, 166 N.B. 867, 
267 Mass. 422. I 
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Tenn.—Commerce Union Bank v. 
Jackson, 111 S.W.2d 870, 21 Tenn. 
App. 412. 

ea Tex.—Alex Woldert Co. v. Clti- 
zens* Bank of Ft. Valley, Ga., Civ. 
App., 234 S.W. 124, dismissed for 
want of jurisdictlon. 

69. N.J.—^Bhret v. Basso, 131 A. 677, 
4 N.J.Misc. 69. 

70. Cal.—^Figari v. Olcese, 195 P. 
426, 184 Cal. 776, 16 A.L.R. 192. 

71. 111.—Great Western Hat Works 
V. Pride Hat Co., 224 Ill.App. 249. 

Neb.—Sturm v. Lloyd, 264 N.W. 160, 
151, 130 Neb. 89, quoting Corpus 
Juris. 

N.H.—^Mercier v. Nashua Buick Co., 
146 A, 166, 84 N.H. 59. 

Wash.—^Dove v. Cowlitz Valley Bank, 
71 P.2d 656, 191 Wash. 429. 

22 C.J. p 1229 note 83. 

"The parties to a promissory note 
cannot by parol evidence 
Show that they signed the note in 
any other capaclty than that which 
appears on the note itself."—Cardoza 
V. Pereira, 167 A. 632, 63 R.I. 460. - 
Belatlou detecmlued from siot» Itself 
Vt—Greenwood v. Lamson, 168 A. 

916, 106 Vt. 37. 

Apparent maker as wltness 

(1) It has been asserted that it is 
competent to show that a person 
signing a note, apparently as maker, 
signed only as a witness. 

Ga.—Thompson v. Wilklnson, 71 S.B. 

678, 9 Ga.App. 367. 

Minn.—^Unlon Cent. Life Ins. Co, v. 

Flynn, 264 N.W. 786, 196 Minn. 260, 
Neb.—Sturm v. Lloyd, 264 N.W. 160, 
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cordingly it has been considered that a party ap- 
parently primarily liable on an instrument cannot 
Show by parol that he was an indorser only.72 

Origin of Liahility, Parol evidence is admissible 
as to the origin of the debt for which an obliga- 
tion was given, for this does not change or even 
purport to change any of the terms of the written 
obligation.'^^ 

b. Acconunodatian Paper 

Parol evidence generally Is admissible to show that a 


note op other Instrument was an accommodatlon paper 
and that a signer thereof was an accommodatlon party; 
but there are many cases In which such evidence has 
been rejected. 

Parol evidence generally is admissible to show 
that a note or other instrument was an accommo- 
dation paper^^ or that a party to the instrument,*^® 
such as a maher*^® or indorser*^*^ thereof, was an 
accommodation party, at least as between the orig- 
inal parties,and parol evidence is also admissible 
to determine which party to the instrument was ac¬ 
commodat ed.*^® However there are many cases in 


151, 130 Neb. 89, quoting Coipus 
Juris. 

(2) However, It has been held that 
such a contention cannot be inter- 
posed as a defense to an action on 
the note.—^Adams v. Vanzandt, 150 
So. 807, 25 Ala.App. 627, certiorari 
denied 150 So. 808, 227 Ala. 558. 

72. Ala.—Holczstein v. Bessemer 
Trust & Savingrs Bank, 136 So. 409, 
223 Ala. 271—Green v. Waynesboro 
Motor Co., 116 So. 363, 217 Ala. 
348. 

Mich.—Price v. Klett, 238 N.W. 263, 
255 Mich. 354. 

R. I.—Burke v. Jacobson, 165 A. 363, 
53 H.I. 173. 

Tex.—Turner v. Montgomery, Clv. 

ipp,. 67 S.W.2d 687. 

22 C.J. p 1230 note 85, p 1231 notes 
3, 5. 

73 . S.C.—Armstrongr v. Carwile, 35 
S.B. 196, 66 S.C. 4C3. 

74. Ala.—Davonport & Harris Un- 
dertaking Co. v. Robcrson, 121 So. 
733, 219 Ala. 203, 

Ark.—^McElrath v. G orner, 216 S.W. 
881, 144 Ark. 641. 

Kan.—First Nat. Bank v. Stroup, 177 
P. 836, 104 Kan. 11. 

Mo.—Parmers’ Bank of Wcstboro v. 

Harns, App., 250 S.W. 946. 

Neb.—Lee v. Hildebrand, 230 N.W. 
673, 119 Neb. 717—IBennington 

State Bank v. Petersen, 207 N.W. 
673, 114 Neb. 420. 

N.J.—People*s Nat. Bank of New 
Brunswick, N. J. v. Schopflln, 62 
A. 333, 73 N.J.Law 29. 

Or.—Eastham v. Bechtel, 275 P. 670, 
128 Or. 673. 

S. C.—Commercial Nat. Bank v. Ash- 
ley Corporation, 130 S.B. 890, 133 
S.C. 304. 

Tex.—McParland v. Shaw, Com.App., 
45 S.W.2d 193, reversing Shaw v. 
McFarland, Civ.App., 28 S.W.2d 
663. 

22 C.J. p 1164 note 76. 

75. N.D.—^Anamoo.se Nat. Bank v. 
Dockter, 216 N.W. 206, 56 N.D. 
33. 

S.D.—^Pirst State Bank of Lemmon 

V. McMahon. 185 N.W. 1014, 45 
S.D. 76. 

76. Ark.—Gowan v. Robinson, 86 S. 

W. 2d 19, 191 Ark. 356. 


Md.—^Makover v. Webb, 6 A. 2 d 231, 
176 Md. 624. 

Mass.—Tanners Nat. Bank of Wo- 
burn V. Dean, 186 N.E. 219, 283 
Mass. 151. 

Mo.—^Massa v. Huehnerhoff, App., 69 
S.W.2d 723—^Dlckherber v. Tum- 
bull, App., 31 S.W.2d 234—^People*s 
Bank of Glasgow v. Tager, App., 
6 S.W.2d 633-—Central Nat. Bank 
V. Walterscheid, 222 S.W. 912, 204 
Mo.App. 179. 

N.Y.—Goldbergr v. Albert, 291 N.T.S. 
866 , 161 Misc. 281—^In re Palgel- 
man’s Estate, 264 N.T.S. 161, 142 
Misc. 167. 

Tenn.—^Rockwood v. Foster, 12 Tenn. 
App. 418. 

—Felker v. Thomas, Civ.App., 83 
S.W.2d 1055. 

Where such defense is Issue of fact 
Neb.—^Willis v. Sponsler, 219 N.W. 
681, 117 Neb. 1 . 

Ostensible uaker in fact a surety 
could, as against surety knowing 
thereof, prove that both parties sign- 
ed as accommodatlon Indorsers for 
real maker.—Schlosburg v. Tanen- 
baum, 144 S.B, 804, 38 Ga.App. 641. 

77. La.—Palmer v. Oscar Dowling 
Food Products, 142 So. 127, 174 
La. 923. 

Mass.—Goodman v. Gauli, 138 N.E. 

910, 244 Mass. 628. 

Mo.—National Bank of Commerce 
In St. Louis V. Laughlin, 264 S.W. 
706, 306 Mo. 8—^Producers* State 
Bank v. Danclger, 264 S.W. 1000, 
218 MoApp. 39. 

N.T.-^oldberg v. Albert, 291 N.T.S. 
866 , 161 Misc. 281—Franco v. 

Swartz, 226 N.T.S. 739, 131 Misc. 
74—Residence Funding Co. v. 
Francis, 268 N.T.S. 239, 149 Misc. 
380. 

N.D.—Goldammer-Cranna-Weaver Co. 

V. Prlce, 234 N.W. 63, 60 N.D. 272. 
Tex.—^Ladd v, Anderson, Civ.App., 

89 S.W.2d 1041, reversed on other 
grounds Anderson v. Ladd, 115 S. 

W. 2d 608, 131 Tex. 479. 

Wash.—Spokane State Bank v. Til- 
ton, 233 P. 15, 132 Wash. 641. 

22 C.J. p 1166 note 88—8 C.J. p 82 
note 9. 

7a Kan.—^Rice v. Rice, 166 P. 799, 
101 Kan. 20. 
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Miss.—Jeffery v. JefCery, 127 So. 
296, 157 Miss. 187. 

Mo.—^National Bank of Commerce in 
St. Louis v. Laughlin, 264 S.W. 
706, 306 Mo. 8 —^Dickherber v. 

Turnbull, App., 31 S.W. 2 d 234— 
Central Nat. Bank v. Walterscheid, 
222 S.W. 912, 204 Mo.App. 179. 

N.T.—In re Paigelman's Estate, 264 
N.T.S. 161, 142 Misc. 167. 

Xn aotloxL by payee 

Mass.—Tanners Nat. Bank of Wo- 
bum V. Dean, 186 N.E. 219, 283 
Mass. 151. 

Minn.—Boyd State Bank v. Dodge, 
203 N.W. 604, 163 Minn. 151. 

Mo.—^Massa v. Huehnerhoff, App., 69 
S.W.2d 723. 

N.T.—Goldberg v. Albert, 291 N.T.S. 
855, 161 Misc. 281. 

Where Innooent piuyiliaser aiot In- 
volved 

Tex.—Central Nat Bank of Waco 
V. Lawson, Civ.App., 7 S.W.2d 916, 
afflrmed, Com.App., 27 S.W.2d 126. 

79. lowa.—Secunty Sav. Bank v. 
Carlson, 231 N.W. 643, 210 lowa 
1117—State Sav. Bank of Woden 
V. Markworth, 212 N.W. 729, 203 
lowa 461—First Nat. Bank v. Hol- 
ley, 206 N.W. 767, 200 lowa 938. 

La,—^Nolan v. Brown, 93 So. 113, 
152 La. 333. 

Mass.—^United Beef Co. v. Childs, 27 
N.E.2d 962, 306 Mass. 187—Tan¬ 
ners Nat. Bank of Woburn v. Dean, 
186 N.E. 219, 283 Mass. 161— 

Goodman v. Gaul, 138 N.E. 910, 
244 Mass. 528. 

Mo.—^National Bank of Commerce in 
St. Louis V. Laughlin, 284 S.W. 
706, 306 Mo. 8 —People’s Bank of 
Glasgow V. Yager, App., 6 S.W.2d 
633. 

Neb.—^Luikart v. Meierjurgen, 248 
N.W. 379, 124 Neb. 816—Benning- 
ton State Bank v. Petersen, 207 
N.W. 673, 114 Neb. 420. 

N.D.—^Anamoose Nat Bank v. Dock¬ 
ter, 216 N.W. 206, 66 N.D. 33. 

Evldexice held admissible to show 
(1) That the payee was accommo- 

dated. 

Kan.—^Parmers* State Bank of Rus- 
sell V. Montgomery, 282 P. 741, 129 
Kan. 203. 

Mo.—^People’s Bank of Glasgow v. 
Tage», App., 6 S.W.2d 633. 
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which such evidence has been rejected^^ such as 
against a holder for value,*i and where an indorse- 
ment recites that it is for value and with full re- 
course it cannot be shown by paroi that the in- 
dorsement was only for accommodation.^^ 

c. IndorsezxLeiLts 

Generally paroi evidence is Inadmlsslble to vary the 
contract Implied from the Indorsement of commerclal Pa¬ 


per; however, such evidence Is usually admissible as be- 
tween the Immediate parties or at the suit cf a holder 
wIth notice to show that the llablllty of indorsers Is oth- 
erwlse than that which prima facie appears. 

Generally paroi evidence is inadmissible to con¬ 
tradici, vary, or explain the contract implied from 
the indorsement of commercial paper.83 Thus the 
liability of an indorser cannot be changed by paroi 
evidence,®^ either to enlarge such liability35 or, ac- 


Keb.—First Trust Co. of Lincoln v. 
Anderson, 281 N.W. 796. 136 Neb. 
397—^Ricketts v. Reichenbach, 272 
N.W. 254, 132 Neb. 466. 

Tex. —First Nat. Bank v. Brown, Civ. 
App., 111 S.W.2d 806, reversed on 
other snrounds 131 S.W.2d 968, 134 
Tex. 38. 

(2) That the payee was not ac- 
comznodated.—^Wilhoit v. Seavall, 
246 P. 1013, 121 Kan. 239. 48 A.L.R. 
1273. 

sa Ohio.—^McGowan v. Cosmopoll- 
tan Bank & Trust Co., 169 N.B. 
674, 121 Ohlo St. 503, affirminff 169 
N.B. 38, 33 Ohlo App. 250. 
AtfxeemaiLt that indorser was not IL 
able 

In actlon on note, evidence that 
defendant was accommodation In¬ 
dorser and that plaintiffi agreed that 
defendant would not be called on 
to pay It held inadmlsslble.—Liberty 
Bank of BufCalo v. Supplee, 266 N.Y. 
S. 134, 143 Misc. 98. 

81- Miss.-^effery v. Jeffery, 127 
So. 296, 157 Miss. 187. 

Mo.—Bank of Dearbom v. Gabbert, 
App., 274 S.W. 861. 

Wash.—In re Hemrlch’s Guardian- 
shlp, 59 P.2d 748. 187 Wash. 21. 

82. Ga.—Phillips v. Bridges, 93 S. 
BL 115, 20 Ga.App. 489. 

<<ror valns recsived” 

S.C-—^Home Bank of Bamwell v. 
Mlxon. 121 S.B. 787, 128 S.C. 310. 

83 . u.S.—Cllne v. Receiver of Com¬ 
mercial Nat. Bank of Chatsworth, 
C.C.A.I1L, 90 P.2d 968—^Polk Coun- 
ty Nat. Bank of Bartow v. Shelton, 
C.C.A.Pla., 69 P.2d 362. 

Ala.—^Woodlawn Federal Savings & 
Loan Ass*n v. Williams, 187 So. 
177, 237 Ala. 446—Polnter v. 

Farmers' Fertiliser Co., 160 So. 
262, 230 Ala. 87—Ward Motor Co. 
V- Assets Realization Co., 144 So. 
26. 225 Ala. 548—Dean v. Lyde, 
136 So. 867, 223 Ala. 394—Holcz- 
stein V. Bessemer Tmst & Savings 
Bank, 136 So. 409, 223 Ala. 271. 
Ark.—^McDonald v. Thompson, 268 S. 

W. 602, 167 Ark. 338. 

OaL—Janssen v. Gordon, App., 96 P. 
2d 152. 

Fla.—Brwin v. Crandall, 176 So. 862, 
129 Pia. 46—^Valentlne v. Hayes, 
136 So. 538, 102 Fla. 157. 

Ga.—Guaranty Mortg. Co. of Atlanta 
y, National Life Ins. Co., 189 S.B. 


603, 56 Ga.App. 104, affirmed 192 
S.B. 298, 184 Ga. 644. 

111.—J. L. Mott Iron Works v. Rosen- 
zweig, 211 111.App. 430. 
lowa.—^Versteeg v. Hoeven, 289 N.W. 
709, 214 lowa 92. 

Ky.—James v. Stokes, 261 S.W. 868 , 
203 Ky. 127. 

La.—Leonard v. Brooks, 106 So. 54, 
158 La. 1032. 

N.C.—Busbee v. Creech, 136 S.B. 326, 
192 N.C. 499. 

N.D.—Bank of Conway v. Stary, 200 
N.W. 605, 61 N.D. 399, 37 A.L.R. 
1186. 

S.C.—Carollna Nat. Bank v. Wilson, 
150 S.B. 766. 153 S.C. 251. 

Tex.—Stein v. Hamman, Civ.App., 13 
S.W.2d 234, certifled questions an- 
swered 6 S.W.2d 352, 118 Tex. 16. 
rehearing denled 9 S.W.2d 1104, 
118 Tex. 16—^Barringer v. Wilson, 
CIv.App., 81 S.W. 533. 

Va.—^Wheeler v. Wardell, 5 S.B. 2 d 
377, 173 Va. 168. 

22 C.J. p 1231 notes 1, 9. 

‘‘The impllcatlons and intendments 
which the law attaches to signaturos 
on negotiable paper make such in¬ 
dorsement the equlvalent of a com¬ 
plete wrltten contract, which can¬ 
not he varied hy paroi evidence.”— 
Palrle^ v. Falcon, 214 N.W. 638, 641, 
204 lowa 290. 

3PtiI 1 or restrictive IsAprsemexLt 
Miss.—^Taylor v. C. I. T. Corporation, 
191 So. 60, 187 Miss. 581. 
Xndorseme&t intended as evidence of 
paymsiLt 

Ark.—^Pullerton v. Storthz, 33 S.W. 
2d 714, 182 Ark. 761. 

Negotlabillty of instroment 

(1) Indorsement of note, contain- 
ing waiver of presentment for pay- 
ment, notice of nonpayment, protest, 
notice of protest, and diligence in 
bringing suit, cannot be modlfied or 
varied by paroi evidence of delivery 
on condition or for special purpose 
only, whether note was negotiable 
or not.—Moore v. Altmyer, 202 N. 
W. 214, 199 lowa 368. 

<2) In actlon on Instrument which 
was mere chose in actlon, court im- 
properly excluded extrinsic evidence 
offered to establish liability of In¬ 
dorsers.—Stewart v, Mcintosh, 9 N. 
E.2d 427, 291 IlLApp. 66 . 

Signature on baok of nonnego- 
tiable paper may be explalned. 

Md.—^Iglehart v. Farmers Nat. Bcmk 
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of Annapolls, 197 A. 133, 117 A.L. 

R. 667, affirmed on reargument 200 
A. 833, 117 A.L.R. 672. 

Mo.—Farm & Home Savings & Loan 
Ass‘n V. Thelss. 111 S.W.2d 189, 
342 Mo. 40. 

Vt.—^Duchaine v. Phoenix, 136 A. 716, 
100 Vt. 112. 

XndorsemeiLt after delivery 

The nature and character of an in¬ 
dorsement made on a note after de¬ 
livery may be shown.—Cripple Creek 
State Bank v. Rollestone, 202 P. 115, 
70 Colo. 434. 

84. Fla.—^Valentlne v. Hayes, 136 
So. 638, 102 Fla. 167. 

111.—Cohen v. Ets-Hokin, 219 Ill.App. 
340. 

Md.—Harvard Pub. Co. v. Benjamln. 
35 A. 930, 84 Md. 333, 67 Am.S.R. 
402. 

N.T.—Liberty Bank of Buffalo v. 
Supplee. 256 N.Y.S. 134, 143 Misc. 
98. 

N.C.—Waddell v. Hood ex rei. Peo- 
ple's Bank of Burnsville, 176 S.B. 
668 , 207 N.C. 260—^Wrenn v. Law- 
rence Cotton Mills, 160 S.B. 676, 
198 N.C. 89—^Busbee v. Creech, 13'6 

S. E. 326, 192 N.C. 499. 

Or.—^Douglas v. Rumelln, 264 P. 852, 
125 Or. 261, rehearing denied 266 
P. 624, 126 Or. 261—First Nat. 
Bank v. Bach, 193 P. 1041, 98 Or. 
332. 

Pa.—Temple v. Baker, 17 A. 616, 125 
Pa. 634. 

Tex.—Spurgin v. Denton County Nat. 

Bank, Civ.App., 236 S.W. 970. 

22 C.J. p 1091 note 39 [c], p 1231 
notes 6, 7. 

Fositlon of names on oommeroial pa¬ 
per as effeotlng liability 

Paroi evidence to change liability 
occasloned by position of names on 
commercial paper can be consldered 
only where fraud or mistake is 
shown.—^Pender v. Cook, 160 A. 892, 
300 Pa. 468. 

A« between immedlMe parties 

Bveu as between immediate par¬ 
ties to indorsement of negotiable 
note, indorser cannot set up facts 
In contravention of legal liability 
Imposed on him under statute.—^Val- 
entlne v. Hhyes, 136 So. 538, 102 Fla. 
167 

85. N.C.—Waddell v. Hood ex reL 
People*s Bank of Burnsville, 176 
S.E. 668, 207 N.C. 250—Wrenn v. 
Lawrence Cotton Mills, 160 S.E. 
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cording to the decisions of the courts, to lessen such 
liability,^® especially where the payee had no knowl- 
edge other than the usual legal intendment.87 Pa- 
rol evidence cannot be allowed to prejudice a bona 
fide holder.88 

However, parol evidence has been held admissi- 
ble as between the immediate parties, or at the suit 
of a holder with notice, to show that the liability 
of indorsers is otherwise than appears prima fa- 
cie.89 Such evidence has been held admissible as 
between the indorser and others, such as the in- 
dorsee,90 maker,9i or surety,92 and evidence has 
also been held admissible to show that the indorse- 
ment was to an agent or for a special purpose,^^ 
or to explain an irregular indorsement.^^ 


Blank indorsements. The implications and in- 
tendments, that have attached by law to blank in- 
dorsements of negotiable commercial paper render 
them complete contracts that cannot be varied by 
parol however, there are numerous cases, both 
in the same and in other jurisdictions, in which the 
courts, proceeding on the theory that a blank in- 
dorsement of negotiable commercial paper is a con- 
tract only so far expressed in writing as to raise 
a presumption of a certain undertaking, which is 
not conclusive except in favor of subsequent bona 
fide holders for value, have permitted the introduc- 
tion of parol evidence to explain the true contract 
as between the original and immediate parties to 
the paper,and on the same theory such evidence 


676, 198 N.C. 89—Busbee v. Creech, 
135 S.E. 326, 192 N.C. 499. 

22 C.J. P 1232 note 10. 

TVfftTring indorser liable as maker 

Fla.—Hopkins v. Commercial Bank, 
60 So. 183, 64 Fla. 310. 

Ga,—Collins v. Bverett, 4 Ga. 266. 

Mlnn.—Burwell v. Gaylord, 138 N. 
W. 686 . 119 Minn. 426. 

S.C.—Henderson v. RIce, 168 S.B. 
268, 160 S.C. 307. 

22 C.J. p 1231 notes 2, 8 . 

86 . Mass.—Essex Co. v. Edmands, 
12 Gray 273, 71 Am.D. 758. 

22 C.J. p 1232 note 11. 

87. W.Va.—Longr v. Campbell, 17 S, 
E. 197, 37 W.Va. 666 . 

22 C.J. p 1232 note n. 

88 . Ga.—Guaranty Mortg. Co. of 
Atlanta v. National Life Ins. Co., 
189 S.E. 603, 55 Ga.App. 104. 

22 C.J. p 1232 note 13. 

89. La.—Rice v. Passman, App., 196 
So. 3'71—Prestenbach v. Mansur, 
126 So. 310, 14 La.App. 429, mod- 
ifled on other ^rrounds 129 So. 446, 
14 La.App. 429. 

Me.—Holston v. Haley, 135 A. 98, 126 
Me. 485. 

Mo.—Quackenboss v. Harbaugh, 249 
S.W. 940, 298 Mo. 240. 

N.H.—Perley v. Wlng, 133 A. 26, 82 
N.H. 299. 

N.H.—Lancaster v. Stanfleld, 132 S. 
B. 21. 191 N.C. 340. 

Pa.—^Reeder v. Union Trust Co., 26 
Pa.DIst. 833. ‘ 

Vt.—Grapes v. Willoughby, 108 A. 
421, 93 Vt. 453. 

Va.—Houston v. Bain, 196 S.B. 657, 
170 Va. 378—Shepherd v. Mort- 
gage Sec. Corporation of America, 
123 S.E. 663, 139 Va. 274—Cox v. 
Hagan, 100 S.E. 666 , 126 Va. 666 . 

22 C.J. p 1229 notes 80, 81, p 1244 
note 14. 

30. Neb.—^Nebraska State Bank of 
Sidney v. Howe, 187 N.W. 77, 108 
Neb. 23. 

Wis.—^Monroe v. State Bank of Patch 
Grove. 193 N.W. 991, 181 Wis. 19, 
86 AL,IL 1116. 


Bole changed hy Negotiable Instm- 
xnentg Act 

lowa.—Moore v. Altmyer, 20‘2 N.W. 
214, 199 lowa 368. 

91. La.—Crawford v. Rawls, 6 La. 
App. 372. 

Tex.—Helland v. Oppenheimer, Civ. 
App., 102 S.W.2d 299, error refused 
—Car ver v. Caldwell, Civ. App., 208 
S.W. 666 . 

Apparent xnaker 

Ga.—Tafl! v. Larey, 116 S.B. 866 , 29 
Ga.App. 63r. 

98. N.C.—^Lancaster v. Stanfleld, 
132 S.E. 21, 191 N.C. 340. 

93. Ga.—Sanders v. Ayers, 117 S.B. 
661, 166 Ga, 630. 

Mlch.—Union Trust Co. v. Matthews, 
242 N.W. 781, 258 Mich. 433. 

Wis.—Monroe v. State Bank of Patch 
Grove, 193 N.W. 991, 181 Wis. 19, 
36 A.L.R. 1116. 

94. Ga.—Bowden v. Owens, 127 S.E. 
664, 33 Ga.App. 700. 

BtUe changed by statute 

Former rule that parol evidence 
W 8 LS admissible to show that parties 
to note intended irregular indorser’s 
contract to be that of maker, surety, 
or guarantor rather than indorser 
has been changed by statute.—Poirit- 
er V. Farmers’ Pertilizer Co., 160 So. 
262, 230 Ala. 87. 

Indorsement before delivery see in¬ 
fra text and notes 99--4. 

96. Ark.—McDonald v. Thompson, 
268 S.W. 602, 167 Ark. 338. 

Colo.—Shaw V. Brady, 261 P. 532, 
80 Colo. 337—Interstate Trust Co. 
V. U. S. Nat. Bank, 185 P. 260, 67 
Colo. 6 , 10 A.L.R. 706. 

Conn.—Spencer v, Allerton, 22 A 778, 
60 Gonn. 410. 

Ga.—Jones v. Commercial Credit Co., 
184 S.E. 652, 62 Ga.App. 796. 

111.—First Nat Bajak v. Takey, 253 
111 .App. 128—^Katz Plnance Co. v. 
Levy, 241 IlLApp. 676. 

Mo.—Orthwein v. Nolker, 23’4 S.W. 
787, 290 Mo. 284—Overland Auto 
Co. V. Winters. 210 S.W. 1, 277 Mo. 
426 allirmlng, App., 180 S.W. 661— 
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Pischman-Harris Realty Co. v. 
Kleine, App., 82 S.W.2d 606—Gel- 
ler, Ward & Hasner Hardware Co. 

V. Drozda, 217 S.W. 667, 203 Mo. 
App. 91. 

N.D.—Routier v. Williams, 204 N.W. 
678, 62 N.D. 793. 

Ohio.—Shannon v. Universal Mort- 
gage & Dlscount Co., 167 N.E. 478, 
116 Ohio St. 609, 64 AL.R. 992. 
Tex.—^Waxahachie Nat. Bank v. Por- 
reston Gln Co., Com.App., 46 S.W. 
2d 666 , reversing Porreston Gin 
Co. V. Waxahachle Nat. Bank, Civ. 
App., 31 S.W.2d 856—Blucher v. 
Eubank, Com.App., 5 S.W.2d 972, 
reversing Eubank v. Blucher, Civ. 
App., 294 S.W. 348. 

W.Va.—Cole v. George, 103 S.E. 201, 
86 W.Va. 340. 

Wis.—Palmersheim v. Gates, 191 N. 

W. 667, 179 Wis. 291. 

22 C.J. p 1092 note 47. 

CertifLcate of deposit 

S.D.—Coons V. Herrick, 227 N.W. 
460, 56 S.D. 51. 

96. Ark.—First Nat. Bank v. Brunk, 
280 S.W. 372, 170 Ark. 683. 

Ga.—Hopkins Automobile Bquipment 
Co. V. Lyon, 1 S.B.2d 460, 69 Ga. 
App. 468—Jones v. Commercial 
Credit Co., 184 S.B. 652. 62 Ga.App. 
796—Bowden v. Owens, 127 S.B. 
664, 33 Ga.App. 700—TafC v. La¬ 
rey, 116 S.E. 866 , 29 Ga.App. 631 
—Cowart Co. v. Sheffleld, 89 S.E. 
1101, 18 Ga.App. 612. 

22 C.J. p 1093 note 48. 

CoUeotioxL 

An indorsement may be shown to 
be for the purpose of collection. 

Ark.—First Nat. Bank v. Brunk, 280 
S.W. 372, 170 Ark. 683. 

Ga.—Sanders v. Ayers, 117 S.B. 661, 
165 Ga. 630. 

Idaho.—First Nat. Bank v. Strlng- 
fleld, 236 P. 897, 40 Idaho 687. 

Ind.—Pond v. Newgent, 176 N.E. 17, 
96 Ind.App. 468. 

Ky.—^Armstrong v. Boyertown Nat. 

Bank, 11 Ky.L. 90. 

22 C.J. p 1098 note 48 [d]. 



EYIDENCE 


6)L U. J.S. 


§ 985 

has been held to be adxnissible as against subsequent 
holders with notice.^^ The rule cannot, however, 
be relaxed to such an extent as to permit a show- 
ing that a blank indorsement was not to have any 
force at all.^® 

Indorsements hcfore delivery. It has been held 
that the character of the undertaking of a party 
who places his name on the back of a note before 
its deliveiy^ to the payee may be shown by parol,99 
at least as between the parties, and generally in 
behalf of subsequent holders of the instrumenti 
There are, however, numerous cases, some of which 
were decided under statutes changing the rule, in 
which evidence offered for the purpose of explain- 
ing such an indorsement has been rejectedi It 


has been stated that the rule applied only before the 
adoption of the Negotiable Instrument Lavr,3 but 
it has nevertheless been applied in cases controlled 
by such lawi 

d. StiretysMp 

ParoI evidence generally Is admissible to show that 
an apparent Principal on an instrument is a surety, at 
least as between the original parties or others with no- 
tice; but there is authority to the contrary. 

It is usually considered that parol evidence is ad¬ 
missible to ^ow that a person apparently or os- 
tensibly on the face of the instrument a principal 
such as a joint or several obligor promisor or mak- 
er, is in fact only a surety,® at least as between the 
original parties, or as against a payee or other ob- 


97. Ga.—Taff v. Larey, 116 S.E. 866, 
29 Ga.App. 631. 

22 C.J. p 1094 note 49. 

Appareat iadorser a principal 

In payee's suit on note carrylng 
prima facie blank Indorsement of 
defendant, parol evidence that de¬ 
fendant was in fact principal and 
expressly contracted as such held 
admissible.—Pickett v. Bank of Blli- 
jay, 1S6 S.E. 426, 182 Ga. 540, an- 
swers to certifled questions con- 
formed to 186 S.B. 746, 63 Ga.App. 
607. 

9B. Conn.—Schine v. Johnson, 103 
A. 974, 92 Conn. 590. 

99. Tenn.—Roskind v, Elterman, 1 
Tenn-App. 272, 274, citing Corpus 
Juris. 

22 C.J. p 1280 note 86—8 C.J. p 79 
notes 62, 63, p 1033 note 32. 
Evidence has been held admissible 
to Show that the signatory was: 

(1) Maker.—Roskind v. Elterman, 
1 Tenn.App. 272—22 C.J. p 1231 note 
88 . 

(2) Surety or maker.—Kealing v. 
Vansickle, 74 Ind. 529, 39 Am.R. 101. 

(3) Maker or gruarantor.—^Brown- 
ing V. Merrltt, 61 Ind. 425. 

(4) Guarantor.—Browning v. Mer¬ 
rltt, supra—22 C.J. p 1231 note 91. 

(5) Indorser.—^Milligan v. Hol- 
brook, 48 N.E. 167, 168 111. 843—22 
C.J. p 1231 note 92. 

(6> Second indorser.—^Patch v. 
Washbum, 16 Gray 82—22 C.J. p 
1231 note 93. 

(7) Indorser or guarantor.—^Kel¬ 
logg V. Dunn, 2 Mete. (Ky.) 215. 

C8) Second indorser or guarantor. 
—Burton v. Hansford, 10 W.Va. 470, 
27 Am.R. 571. 

(9) Surety.—^Wetmore & Morse 
Granite Co. v. Ryle, 107 A. 109, 93 
Vt- 245—22 C.J. p 1231 note 96. 

Whether or not note negotiable, 
IMLTol evidence may explaln indorse- 
xnent.—Wells v. Jackson, 6 Blackf. 
<Ind.) 40. 


Indorsement after maturlty may 
be explalned.—McCelvey v. Noble, 46 

5. C.L. 167. 

Payee’s Indorsement without re- 
oonrse later plaoed above it will not 
preclude explanation.—Watkins v. 
Kirkpatrlck, 26 N.J.Law 84—22 C.J. 
p 1231 note 99. 

1. Ala.—^Liong v. Qwin, 80 So. 440, 
202 Ala. 358. 

22 C.J. p 1230 note 87. 

2 . N.C.—Wrenn v. Lawrence Cotton 
Mills, 160 S.B. 676, 198 N.C. 89. 

Vt.—Grapes v. Willoughby, 108 A. 
421, 93 Vt. 468. 

22 C.J. p 1231 note 1-p 1232 note 13— 
8 C.J. p 78 note 61. 

3i 111- —^First Nat Bank v. Yakey, 
253 I11.APP. 128. 

N.C.—^Wrenn v. Lawrence Cotton 
Mills, 150 S.E. 676, 198 N.C. 89. 

4. Ala.—^Liong v. Gwin, 80 So. 440, 
202 Ala. 358. 

Tenn.—Roskind v. Elterman, 1 Tenn. 

272, 274, citing Corpus Jhrls. 

8 C.J. p 79 notes 62, 63. 

6 . TJ.S,—^In re Goodwin, C.C.Mo., 10 
P.Cas.No.5.549, 5 Dill. 140. 

Ala.—^Bruce v. Bdwards, 1 Stew. 11, 
18 Am.D. 33. 

Ark.—^Kendall v. Milligan, 34 S.W. 
78, 62 Ark. 629—Vestal v. Knight, 
15 S.W. 17, 64 Ark. 97—State Bank 
V. Watkins, 6 Ark. 123. 

Cal.—Josephian v. Lion, 227 P. 204, 
66 Cal.App. 650. 

D.C.—Schwartz v. Sacks, 2 P.2d 188, 
65 APP.D.C. 87. 

Pia.—^Hersey v. Bradford County 
Bank, 130 So. 6 , 100 Fla. 747. 

Ga.—Seymour v. Bank of Thomas- 
ville, 121 S.B. 578, 167 Ga. 99, an- 
swers to certifled questions 'con- 
formed to 121 S.E. 579, 31 Ga.App. 
602—Shank v. Washington Ex- 
change Bank, 52 S.B. 621, 124 Ga. 
608—^Matheson v. Jones, 30 Ga. 
306, 76 Am.B. 647—^Praser v. Mc- 
Connell, 23 Ga. 368—^Bank of St 
Marsas V. Mumford & Tyson, 6 
Ga. 44—^Allmond v. Mount Vernon 
Bank, 186 S.E. 681, 53 Ga.App. 565 
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—Campbell v. Rybert, 167 S.E. 924, 
46 Ga.App. 461—Schlosburg v. 
Tanenbaum, 144 S.E. 80'4, 38 Ga. 
App. 641—^Nunnally v. J. B. Coit 
Co., 129 S.B. 119, 34 Ga.App. 247— 
J. B. Coit Co V. Miller, 117 S.E. 
113, 30 Ga.App. 148—^Waters v. 
Gainesville Nat. Bank, 106 S.E. 627, 
26 Ga.App. 119. 

111.—Plynn v. Mudd, 27 IU. 323— 
Trustees of Schools v. Southard, 
81 IlLApp. 369. 

Ind.—^Harvey v. Osborn, 65 Ind. 636 
—Holland v. Johnson, 61 Ind. 346. 

lowa.—lowa Nat Bank v. Cooper, 
101 N.W. 469—Piper v. Newcomer, 
26 lowa 221—^Lauman v. Nichols, 
16 lowa 161—Corielle v. Allen, 13 
lowa 289. 

Kan.—^Rose v. Williams, 5 Kan. 483. 

Ky.—Baker v. Johnson, 69 S.W.2d 
341, 253 Ky. 251—Baskett v. Rudy, 
217 S.W. 112 , 186 Ky. 208—Black 
V. McCarley's Ex'r, 104 S.W. 987, 
126 Ky. 825, 31 Ky.L. 1198—Parm- 
er's & Mechanies Bank v. Cosby, 4 
J.J.Marsh. 366. 

La.—Ross V. Ross, 9 Rob. 173—^But- 
ler V. Ford, 9 Rob. 112—Roberts v. 
Jenkins, 19 La. 453. 

Me.—^Weslbrook Trust Co. v. Tim- 
berlake, 115 A. 566, 121 Me. 64— 
Sprmger v. Toothaker, 43 Me. 381, 
69 Am.D. 66 —Lime Rock Bank v. 
Mallett, 42 Me. 349—Lime Rock 
Bank V. Mallett 34 Me. 647, 66 
Am.D. 673. 

Md.—Makover v. Webb, 6 A.2d 231, 
176 Md. 524. 

Mass.—Bearse v. Lebowich, 99 N.B. 
176, 212 Mass. 344—Gulld v. But- 
ler, 127 Mass. 3‘86. 

Miss.—Meggett v. Baum, 57 Miss. 22 . 

Mo.—Coats V. Swindle, 65 Mo. 31— 
Newklrk v. Hays, 276 S.W. 964, 
220 Mo.App. 614—Gerkln v. Beau- 
champ, App., 240 S.W. 887—0’How- 
ell V. Kirk, 41 Mo.App. 623. 

Neb.—^Nordeen v. Nelson, 279 N.W. 
823, 134 Neb. 707. 

N.J.—^Mount V. Zlsken, 7 N.J.L.J. 711. 

N.Y.—In re Hayes’ Will, 232 N.Y.S. 
147, 224 App.Dlv. 684, modlfylng 
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ligee with notice;® but there are numerous cases, | even in the same jurisdictions, where the contrary 


229 K.T.S. 113, 131 Misc. 806, and 
reversed on other grounda 169 N. 
E. 120, 252 N.T. 148—New Amster- 
dam Casualty Co. v. Parsons, 220 
N.T.S. 340, 219 App.Div. 486—Shep- 
pard V. Conley, 9 N.Y.S. 777, 30 N. 
Y.St. 639—In re Benedlct, 13 Abb. 
N.Cas. 67, 1 Dem.Surr. 547—Mo- 
hawk & H. R. R. Co. v. Costigan, 

2 Sandf.Ch. 306. 

—Jefferson Standard Life Ins. 
Co. V. Morehead, 188 S.B. 606, 209 
N.C. 174—Sanders v. Boykin, 134 
S.B. 643, 192 N.C. 262—^Porbes v. 
Sheppard, 3 S.B. 817, 98 N.C. 111. 
Ohio.—Baker v. Kellogg, 29 Ohlo St. 
663—McDowell v. Reese, 10 Ohio 
Dec., Reprmt, 303, 20 Cinc.L.Bul. 
102—Reddish’s Bx'rs v. Pentheuse, 
Wright 538. 

Tex.—Pndgen v. Buchannon, 2*7 Tex. 
689—Smlth v. Doak, 3 Tex. 215— 
Guaranty State Bank of New 
Braunfels v. Kuehler, Clv.App., 
114 S.W.2d 622, error refused— 
Spiegel V. Mayhall, Civ.App., 292 
S.W. 262—Parmer’s State Bank of 
Florence v. Cottingham, Clv.App., 
261 S.W. 426—Guaranty State 
Bank of Dodge v. Roark, Civ.App., 
243 S.W. 591. 

Vt.—Seaboard Nat. Bank v. Pischer, 
129 A. 92*7, 98 Vt. 606—-National 
Bank of Newbury v. Hale, 129 A. 
166, 98 Vt. 481—Arbukle v. Tem- 
pleton, 26 A. 1096, 65 Vt. 205— 
Harrlngton v. Wright, 48 Vt. 427 
—Flanagan & Adama v. Post, 46 
Vt. 246—Bank of St. Albans v. 
Smith, 30 Vt. 148. 

Va.—Boulware v. Hartsook^s Adm’r., 

3 S.B. 289, 83 Va. 679, 

W.Va.—Huffman v. Manley, 98 S.B. 
613, 83 W.Va. 503—Parsons v. Har- 
rold, 32 S.B. 1002, 46 W.Va. 122— 
Crelgh V. Hedrick, 5 W.Va. 140. 

22 C.J. p 1232 note 14. 

"The introduction of parol testi- 
mony to show the relationship of a 
particular signer to a written obll- 
gation (i. e., whether princlpal or 
surety) is not a violation the 
parol evidence rui e.—liarned v. Har- 
ned, 110 S.W.2d 674, 675, 270 Ky. 735. 

Suretyship Is collateral to the coil- 
tract and can bc shown by extrinsic 
evidence.—^Webber v. Swift & Co., 
Civ.App., 226 S.W. 509. 

PositioxL of names inuuaterlal or 
not conclusive, 

Ga.—0’Quinn v. Carter, 129 S.B. 296, 
34 Ga.App. 310. 

Ky.—Peoples Bank v. Bowllng, 123 
S.W.2d 1052, 276 Ky. 228. 

22 C.J. p 1232 note 14 [c]. 

Necessity of grivixig notloe to prliL- 
cipal applies only as belween Princi¬ 
pal and surety.—Bank of Lumpkln 
County V. Justus, 103 S.B. 794, 150 
Ga. 286—Brown v. Merchants' Trad- 
ing Co., 106 S.B. 208, 26 Ga.App. 331. 


Alleged makerr xnay show he Is not 
BTLTety 

Ala.—Spencer v. Blanke Mfg. & Sup- 
Ply Co., 124 So. 904, 220 Ala. 3’60. 
XnstmmeiLt slghed by only one per- 
son 

(1) It has been held that where 
only one person signs the instru- 
ment parol evidence is Inadmissible 
to Show that the person who signed 
was in fact only a surety.—Jordan 
V. Douglas Grocery Co., 108 S.B. 139, 
27 Ga.App. 296. 

(2) However, in another case it 
was held that the fact that there 
was but one signer did not preclude 
a showlng by parol evidence that 
the slgnatory was a surety.—Glllett 
V. Cltizens* Nat. Bank, 104 N.B. 7T6, 
56 Ind.App. 694. 

Ih8tninien.ts under seal 

(1) The rui e of the text has been 
applled to Instruments under seal. 
Ga.—Hardy v. Boyer, 67 S.E. 205, 7 

Ga.App. 472. 

111.—Rogers v. Trustees of Schools 
of Tp. 23 N., R. 4 E. 46 111. 428. 
Miss.—Smlth v. Clopton, 48 Miss. 6‘6. 
Contra Willis v. Ives, 1 Sm. & M. 
■307. 

N.C.—^Davis v. Alexander, 177 S.B. 
417, 207 N.C. 417. 

(2) However there is authority for 
the contrary vlew.—Greene v. Lake, 
13 D.C. 162. 

(3) Such evidence has been reject- 
ed in an actlon at law.—Dozier v. 
Lea, 7 Humphr., Tenn., 620—^Deberry 
V. Adams, 9 Terg., Tenn., 62. 

& Ala.—Tennessee-Hermitage Nat. 
Bank v. Hagan, 119 So. 4, 218 Ala. 
390. 

Ark.—Broyles v. Edmonson, 104 S. 
W.2d 813, 193 Ark. 1125—Bank of 
Searcy v. Baldock, 240 S.W. 399, 
183 Ark. 308. 

Colo.—Drescher v. Pulham, 62 P. 685, 
11 Colo.App. 62. 

Qa.—Seymour v. Bank of Thomas- 
ville, 121 S.E. 678, 157 Ga. 99, an- 
swers to certified Questions con- 
formed to 121 S.B. 679, 31 Ga.App. 
602—Bank of Lumpkin County v. 
Justus, 103 S.B. 794, 160 Ga. 286— 
Stewart v. Parker, 6*6 Ga. 656— 
Pranklin Savings & Loan Co. v. 
Branan, 1'88 S.E. 67, 54 Ga.App. 363. 
Ind.—Brannon v. Iron Works, 49 N. 

E. 469, 19 Ind.App. 305. 
lowa.—Benson v. AUeman, 263 N.W. 
305, 220 lowa 731. 

—Stevens v. Oaks, 25 N.W. 309, 
58 Mich. 343—Smith v. Shelden, 36 
Mich. 42, 24 Am.R. 629. 

Minn.—Strong v. Baker, 25 Minn. 
442. 

1 ^0.—Martinsburg Bank v. Bunch, 
251 S.W. 742, 212 Mo.App. 249. 
Neb.—^Nordeen v. Nelson, 279 N.W. 
323, 134 Neb. 707. 

ijtjf.C.—Kennedy v. Atlantic Trust & 
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Banking Co., 104 S.E. 464, 180 N.C. 
225. 

Okl.—Sudberry v. Johnston, 45 P.2d^ 
1086, 172 Okl. '641—Strother v. 

Wilkinson, 216 P. 436, 90 Okl. 247. 
Or.—Lovell v. Potts, 226 P. 1111, 112 
Or. 638. 

Pa.—First Nat. Bank & Trust Co. of 
Ford City v. Stolar, 197 A. 499, 
130 Pa. Super. 480—Zlmerman v. 
Bridges, 4 A. l 8 l, 8 Pa.Cas. 45. 
Philippine.—Machan v. De la Trini- 
dad, 3 Philippine 684. 

Tex.—Stroop v. McKenzie, 38 Tex. 
132—^McParland v. Shaw, Com. 
App., 4‘6 S.W.2d 193, reversing 
Shaw V. McFarland, Civ.App., 28 
S.W.2d 663—Coflln v. Loomis, Civ. 
App., 41 S.W. 611. 

Wash.—^Culbertson v. Wllcox, 39 P. 
964, 11 Wash. 622. 

Wis.—Irvine v. Adams, 4 N.W. 673, 
48 Wis. 468, 38 Am.R. 817. 

22 C.J. p 1229 note 79—8 C.J. p 72 
note 66 . 

Notice or knowledge by the payee 
or holder may be shown. 

Ark.—Colvin v. Qlover, 220 S.W. 832, 
143 Ark. 498. 

Ga.—^Benson v. Henning, 178 S.E. 
406, 60 Ga.App. 492—Cheshire v. 
Hightower, 127 S.B. 891, 33 Ga. 
App. 793—^Paulk v. Williams, 110 
S.B. 632, 28 Ga.App. 183. 

Me.—^Westbrook Trust Co. v. Tim- 
berlake, 116 A. 655, 121 Me. 64. 
N.C.—Furr v. Trull, 171 S.E. 641, 206 
N.C. 417. 

Tex.—^Farmers' State Bank of Flor¬ 
ence V. Cottingham, Civ.App., 261 
S.W. 426. 

XiiablUty as between snretlefl 

Relationship of party signing note 
as surety for another surety may 
be shown. 

Ala.—^U. S. Fidelity & Guaranty Co. 
V. Teilding Bros. Co. Department 
Stores, 143 So. 176, 225 Ala. 307. 
Ark.—^Bank of Searcy v. Baldock, 240 
S.W. 899, 183 Ark. 308. 

111.—^Early v. Cassens, 216 111.App. 
681. 

Ky.—^Vansant's Bx'x v. Gardner’s 
Bx’x, 42 S.W.2d 300, 240 Ky. 81'8— 
Keeton v. Owens, 16 S.W.2d 487, 
228 Ky. 522—Walker v. Walker, 15 
S.W.2d 298, 228 Ky. 357. 

N.T.—Barry v. Ransom, 12 N.T. 462. 
N.C.—Howell V. Roberson, 160 S.E. 
82, 197 N.C. 672. 

S.C.—State V. Bowen, 98 S.B. 864, 
112 S.C. 166. 

In actlons for indegamlty and con- 
trlbatlon, parol evidence is^admitted 
to establish the relation of sureties 
among themselves and to the Prin¬ 
cipal obligor, for the written instru- 
ment is desigrned to express the un- 
dertaking and obligatlon of the 
signers to the obligee and is not de- 
signed to show their agreement or 
understandlng among themselves.— 
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view has been asserted,*^ and such evidence has 
been held inadmissible as against a payee without 
notice,» or where the contract expressly recites that 
the alleged sureties signed as principals,^ and in 
some earlier cases it was rejected in an action at 
law.l® 

Evidence to show signer a Principal. Parol evi¬ 
dence may be admissible to show that an alleged 
surety was actually a principal.^^ It has also been 
held that it may be shown by parol that one whose 
signature to a note is followed by the word *'sure- 
t/’ was nevertheless a principaL^^ 

§ 986. Noncontractual Recitals 

Parol evidence is admissible to explain, modify, or 
contradici noncontractual recitals. 

A stat ement o£ fact contained in a contract but 
forming no part of the contract may be explained, 
modified, or contradicted by parol evidence.^^ This 
nile has been applied to recitals in deeds,^^ oificial 
deedsjis and Insurance policies.^® 


§ 987. Papers Relating to Same Transaction 

Where severa! Instruments pertain to the same 
transaction, it may be permissible to explain or vary the 
effect of one of such papers by what is contained in an- 
other, and parol evidence Is admissible to show which 
paper expresses the true agreement. 

Under the rule that papers, executed contempo- 
raneously or at different times, relating to the same 
transaction should be construed together, as consid- 
ered in the CJ.S. title Contracts § 298, it may be 
permissible to explain, contradict, or vary the effect 
of one of such papers by what is contained in an- 
other,i7 and, where two such papers differ in a cer- 
tain particular, extrinsic evidence is admissible to 
show which paper expresses the true agreement of 
the parties.^® 

§ 988. Parties to Instrument or Obligation 

Where a wrfting Is ambiguous as to the parties 
thereto, parol evidence Is admissible to show who are 
the real parties. 

Where a deed, contract, or other instrument in 
writing is ambiguous as to the parties thereto, pa- 


Haywood v. Russell, 110 S.E. 81, 182 
N.C. 711—22 C.J. p 1244 note 16. 

7. Cal.—Shrlver v. Lovejoy, 32 CaL 
674. 

Ga.—^Durden v. Royster Guano Co., 
123 S.B. 603, 158 Ga. 234. 

Vt.—^Alexander v. Chevalier, 126 A. 
498, 98 Vt. 230. 

Wash.—In re Hemrich*s Guardlan- 
ship, 59 P.2d 748, 187 Wash. 21. 
12 C.J. p 1233 note 15. 

Where refozmation of contract not 
reoLuested 

In action on contract, defense that 
defendant was not pnncipal In con¬ 
tract but only surety for cobbllg^or 
therein was improperly presented 
where defendant did not ask for 
reformation of contract to make It 
appear that he was only surety there- 
in.—^Laurei Cliffs Mfg. & Distribut- 
ingr Co. V. Prichard, 76 S.W.2d 491, 
255 Ky. 762. 

As afiraliurt persons r^ylnff on ap¬ 
pareat character of signer as Prin¬ 
cipal.—Josephlan v. Lion, 227 P. 204, 
'66 Gal.App. 660. 

8. Mass.—Wilson v. Foot, 11 Mete. 
285. 

9. Mich.—Coots V. Famsworth, 28 
N.W. 634. 61 Mich. 497. 

Mo.—Ploot V. Signiago, 22 Mo. 587. 
N.H.—Heath v. Derry Bank, 44 N.H. 
174—^Derry Bank v. Baldwin, 41 
N.H. 434. 

Vt.—^McNamara v. Plckett, 1 A.2d 
716, 109 Vt. 500—Barton Sav. Bank 
A Trust Co. V. Bickford. 122 A. 582, 
97 Vt. 166—Claremont Bank v. 
Wood, 10 Vt. 682. 

Washy—^Karatofskl y. Haxnpton, 237 


P. 17, 136 Wash. 139, modified on 
other grounds 239 P. 663. 

10. Miss.—^Kerr v. Baker, 1 Miss. 
140. 

N.J.—Pintard v. Davls, 20 N.J.Law 
205. 

Ohio.—^Parrlngton v. Gallaway, 10 
Chio 543. 

S.C.—^Levy v. Hampton, 12 S.C.Li. 145 
—^McCairs Bx*r v. Evans' Adm'r, 
2 Brev. 3. 

11. Ga.—^Landrum v. Leachman, 123 
S.B. 915, 32 Ga.App. 471. 

12. Tex.—^Daugherty v. Wiles, Clv. 
App., 166 S.W. 1089, reversed on 
other grounds, Com.App., 207 S.W. 
900. 

13. Ala.—^Baty v. Poster, 132 So. 
896, 222 Ala. 442—Smith v. Mc¬ 
Donald, 130 So. 516, 518, 24 Ala. 
App. 88, Quoting Corpus Juris. 

Cal.—Gauger v. Westberg, 272 P. 

1108, 95 Cal.App. 575. 

Colo.—Brennan v. Monson, 60 P.2d 
534, 97 Colo. 448. 

111.—Linn v. Clark, 128 N.B. 824, 296 

111 . 22 . 

Mo.—^Hunter v. Hunter, 39 S.W.2d 
369, 327 Mo. 817. 

Tex.—Seeligson v. Mitehum, 12 S.W. 

237, 74 Tex. 571—^Massey-Harris 
^ Co. V. Bernard, Civ.App., 84 S.W.2d 
1091, error dismissed—^EYank L. 
Smith Tire Store v. Plrestone Tire 
& Rubber Co., Clv.App., 68 S.W.2d 
577, error refused. 

Utah.—Garrett v. Ellison, 72 P.2d 
449, 93 Utah 1‘84, 129 A.L.R. 666. 
Vt.—Kimball v. New York Life Ins. 

Co., 108 A. 921, 94 Vt. 100. 

22 aj. p 1233 note 18, p 1144 note 
65. i 


Beoital as to value 

Okl.—First Nat. Bank v. Beatty, 45 
P.2d 168, 172 Okl. 47. 

22 C.J. p 1233 note 18 [a3. 

14. La.—Tillman v. Mosely, 14 La. 
Ann. 710, following Davis v. Bln- 
lon, 5 La.Ann. 248. 

22 C.J. p 1283 note 18 [b]. 

15. N.T.—Stalford v. Williams, 12 
Barb. 240. 

16. Or.—Yoshida v. Securi ty Ins. 
Co. of New Haven, Conn., 26 P.2d 
1082, 146 Or. 325. 

26 C.J. p 78 note 64. 

17. U.S.—^New York Alaska Gold 
Dredging Co. v. Walbrldge, C.C.A. 
Alaska, 76 F.2d 655—Glens Falis 
Indemnity Co. v. Apple & Bond Co., 
C.C.A.Md., 69 F.2d 695. 

111,—^Edward Thompson Co. v. Hunt, 
218 IlLApp. 616. 

Neb.—Hager v. Bumham, 196 N.W. 
896, 111 Neb. 481. 

N.Y.—Thomas v. Austin, 4 Barb. 266. 

S.D.—Taylor v. Nlssen, 23'6 N.W. 703, 
58 S.D. 299. 

Papers referred to iu oontraot are 
admissible 

Mich.—McNamara v. B. W. Ross 
Co., 196 N.W. 336, 225 Mich. 335. 

Mo.—^Wlsconsin & Arkansas Lumber 
Co. V. Buschow Lumber Co., App., 
267 S.W. 840. 

18. U.S.—New York Alaska Gold 
Dredging Co. v. Walbrldge, C.C.A. 
Alaska, 76 F.2d 666, 662, quoting 
Corpus Juris—^Baslle v. Callfomia 
Packlng Corporation, C.C.A.CaL, 26 
P.2d 676. 

22 C.J. p 1233 note 21. 
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rol evidence is admissible to show who are the real 
parties,and the principle that the rule excluding 
parol or extrinsic evidence to vary or contradict 
a written contract does not apply as against third 
persons, see supra § 861, has been successfully in- 
voked to procure or sustain the admission o£ evi¬ 
dence showing that a person not a party to a writ- 
ing was entitlcd to participate in the benefits there- 
of.20 

On the other hand, the general rule against the 
admission of parol evidence to vary or contradict 
a written instrument has been held to preclude the 
admission of evidence to show that the parties to 
the instrument,particiilarly in the case of negotia- 
ble instruments and instruments under seal,22 are 


other than those whose names appear in or are 
signed thereto. Where a deed described the gran- 
tees therein as husband and wife, parol evidence 
that they were not husband and wife has been held 
not admissible.23 

§ 989. - Showing Real Party in Interest 

Parol evidence is admissible to show for whose bene¬ 
fit a contract was made or the real party in interest, but 
such evidence is inadmissible where the effect wouid be 
to vary or contradict the terms of the Instrument. 

When the terms of a contract are not thereby 
varied or contradicted, parol evidence is admissible 
to show for whose benefit the contract was made 
or the real party in interest,^4 as where the instru¬ 


is, U.S.—Jones v. Pox Pilm Corpo¬ 
ration, C.C.A.Tex., 68 F.2d 116. 

Cal.—Branch v. Bekins Van & Stor- 
age Co.. 290 P. 146, 106 Cal.App. 
623. 

Ga,—Parrar Lumber Co. v, Brlndle, 
151 S.E. 923, 170 Ga. 37. 

111.—^Wurn V. Berkson, 141 N.B. 293, 
809 111. 620, modifying 137 N.B. 
141, 306 111. 231—Reilly Tar & 
Chemical Corporation v. Lewls, 23 
N.E.2d 243, 301 Ill.App. 469. 

Ind.—^Hamlyn v. Hamlyn, 7 N.B.2d 
644, 103 lnd.App. 833. 

La.—^Kaufiman v. Gregory, 6 La.App. 
644. 

Md.—Goszka v, Kleis, 161 A. 170, 163 
Md. 167. 

Mich.—Hali v. EQuitable Life Assur. 
Soc. of U. S., 296 N.W. 204, 296 
Mich. 404. 

Minn.—^Drabek v. Wedrickas, 234 N. 
W. 6, 182 Minn. 217. 

Mo.—Estes V. Great American Ins. 
Co. of New Tork, App., 112 S.W.2d 
163—Becker v, Farmers’ Mut. Pire 
Ins. Co. of Rock Tp., JefCerson 
County, App., 99 S.W.2d 148—New- 
bill V. Union Indemnlty Co., App., 
60 S.W.2d 668. 

N.T.—Schonberger v. Culbertson, 247 
N.Y.S. 180, 231 App.Div. 267— 

Grand Iron Works v. Bracken, 219 
N.T.S. 108, 218 App.Div. 666. 

Pa.—Kane v, McClcnachan, 159 A. 
61, 104 Pa.Supor. 417. 

Wash.—^In re Tveekrem's Efstate, 14 
P.2d 3, 169 Wash. 468. 

22 C.J. p 1233 note 22. 

20. Minn.—Curtis v. Northwestern 
Beddmgr Co., 141 N.W. 161, 121 
Minn. 288. 

22 C.J. p 1234 note 24. 

Parol evidence to show real party 
In Interest see infra § 989. 

2L U.S.—^Hutchings v. Caledonian 
Ins. Co. of Scotland, C.C.A.S.C., 36 
F.2d 309. 

Ala.—Heath v. Hili, 138 So. 638, 224 
Ala. 26. 

Ark,—Ogletree v. Smith, S S.W.2d 
683, 176 Ark. 697. 

IU.—P. & O. Banking Corporation v. 

82C.J.S.-61 


Wurm Bros. Co., 282 Ill.App. 660, 
564, quoting Corpus Jnrls—Jacobs 

V. Frank, 271 Ill.App. 264. 

lowa.—^Northwestern Terra Cotta 
Co. V. Lyman, 194 N.W. 179. 

La.—^Hodge v. Hodge, 92 So. 134, 161 
La. 612. 

Mo.—Newbill v. Union Indemnity 
Co., App., 60 S.W^.2d 668—Samuel 
Haas Tnmmed Hat Co. v. Serv¬ 
ice Ass’n, 297 S.W. 129, 222 Mo. 
App. 307. 

N.T.—^New Amsterdam Casualty Co. 
v. Parsons, 220 N.Y.S. 340, 219 
App.Div. 486. 

Pa.—Bagler v. Cherewfka, 86 Pa. 
Super. 122. 

S.C.—^National Loan & Bxchange 
Bank v. Tolbert, 124 S.E. 772, 129 
S.C. 503. 

Tex.—Farrier v. Hopkins, 112 S.W.2d 
182, 131 Tex. 76. 

22 C.J. p 1234 note 26, p 1244 notes 

10 , 11 . 

22. Ga.—Bxchange Bank v, Cash, 
151 S.E. 346, 169 Ga. 753—Porter 
Fertilizer Co. v. Brewer, 136 S.E. 
477, 36 Ga.App, 329. 

111.—Shiel V. Chicago Title & Trust 
Co., 262 Ill.App. 410—Elkhart 
State Bank of Elkhart v. Schlar- 
man, 270 IU.App. 440—^Feulner v. 
Glllam, 211 IlLApp. 348. 

Mo.—Raney v. Home Ins. Co., 246 
S.W. 67, 213 Mo.App. 1. 

Neb.—^Norfolk Nat. Bank v, First 
Nat. Bank, 210 N.W. 101, 114 Neb. 
660. 

N.D.—Hamm v. Mutz, 203 N.W. 673, 
62 N.D. 604. 

Tex.—Farrier v. Hopkins, 112 S.W.2d 
182, 131 Tex. 75—^Williamson v. 
Diltz, Civ.App., 101 S.W.2d 833, 
error dismissed—Chandler v. Com- 
mercial Credit Co., Civ.App., 16 S. 

W. 2d 141. 

Conclusiveness of deed as to parties 
see supra § 916. 

Aetion, by botna fldle holder 
One who takes negotiable paper 
contracta with the parties appear- 
mg on its face, and parol evidence 
is not admissible to add a principal 
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not so appearing.—^Webster v. Wray, 
27 N.W. 644, 19 Neb. 5i58, 6'6 Am.R. 
764—22 C.J. p 1242 note 92. 

23. Mich.—Hawley v. Dibble, 161 N. 
W. 712, 184 Mich. 298. 

24. Ark.—^Davis v. Reynolds, 241 S. 
W. 379, 164 Ark. 101. 

Ga.—^Watts v. Taylor, 137 S.E. 119, 
36 Ga.App. 537. 

Hawaii.—Jardin v. Doucet, 34 Ha- 
waii 661. 

Ind.—Nmde v. Bank of Geneva, 181 
N.E. 378, 95 Ind.App. 668. 

Minn.—Saunders v. Commercial 
Credit Trust, 266 N.W. 142, 192 
Minn. 272—Midland Nat. Bank of 
Mlnneapolia v. Hendrickson, 206 
N.W. 723, 166 Minn. 446—Rlstvedt 

V. Walters, 178 N.W. 166, 146 

Minn. 146. 

Miss.—^Allen v. Grenada Bank, 124 
So. 69, 71, 165 Miss, 91, quoting 
Corpus Juris. 

Mo.—^American Fruit Growers v. St. 
Louis, B. & M. Ry. Co., App., 261 
S.W. 949, certiorari denied St. Lou¬ 
is, B. & M. R, Co. V. American 
Fruit Growers, 46 ’ S.Ct. 94, 266 U. 
S. 611, 69 L.Bd. 467. 

N.Y.—^North River Mortg. Corpora¬ 
tion V. 264 Sixth Ave. Realty Cor¬ 
poration, 240 N.Y.S. 664, 136 Misc. 
342. 

Okl.—^Hutchison Lumber Co, v. Lew- 
is, 214 P. 721, 89 Okl. 145. 

Or.—Pennick v. American Nat. Bank, 
268 P. 1012, 126 Or. 616—Blom- 
qulst v, Jennings, 250 P. 1101, 119 
Or. 691. 

S.D.—Byrum v. Dllts, 183 N.W. 974, 
44 S.D. 318. 

Tex.—^Moore v. B. & M. Chevrolet 
Co., Civ.App., 72 S.W.2d 946— 
Donoho V. Carwile, Civ.App., 214 
S.W. 553, error refused. 

Wis.—^Rathmann v. Schwanz, 176 N, 

W. 812, 170 Wis. 469. 

22 C.J. p 1236 note 28. 

Designation of beneficiary in con¬ 
tract for benefit of third person 
see Contracta 9 619 c (2) (d). 
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§ 989 

ment shows that a party thereto acts not for him- 
self but for another.^s 

ParoI evidence to show the real party in interest 
is inadmissible, however, where its effect is to 
vary or contradict the terms of the instrument 
and this rule has been applied to bilis and notes-^*^ 
However, it has been held that, in an action by the 
legal owner of a note of which another is the bene- 
ficial owner, evidence is admissible on behalf of 
the maker to show the beneficial owner where the 
maker has a good defense against him.28 

Scalcd instrunients. A sealed instrument cannot, 
according to a ntmiber of authorities, be varied by 
parol evidence as to the real parties in interest.^^ 

§ 990 . - Character in Which Party Acts 

or Contracts 

a. In general 

b. Bilis and notes 

a. IiL Gkneral 

In case of ambigulty on the face of an Instrument 
parol evidence may be admitted to show the character 
or capaclty in which a party acts or contracta. 

Where there is on the face of an instrument am- 
biguity as to the character or capacity in which a 
party acts or contracts, the door is open to parol 
evidence, which cannot in such case be said to 
vary the instrument.^® Thus, where an executor, 
administrator, guardian, or other fiduciary is a par¬ 


ty to an instrument, parol evidence is admissible to 
show that he acted in his fiduciary capacity and, 
where there is such ambiguity on the face of an in¬ 
strument or agreement made or signed by a pub- 
lic or corporate officer as to be consistent with the 
construction, either that he means to bind himself 
personally, or that he acts in his official capacity, 
parol evidence is clearly admissible to prove the 
circumstances under which the contract was made 
and the true nature of the transaction, in order to 
show in what character he acted. 3 2 

Where, however, the legal effect of an instrument 
is to bind the officers by whom it is signed alone, 
and the name of the Corporation does not appear 
on the instrument in such a way as to render it 
doubtful from the paper itself whether the Corpora¬ 
tion or the officers were intended to be bound, pa¬ 
rol evidence is not admissible to show that the offi¬ 
cers acted only in their official capacity,®^ and the 
same rule applies to an obligation signed by a 
fiduciary34 or public officer.3 5 

b. Bilis and Notes 

In the absence of an ambigulty parol evidence Is In¬ 
admissible to show that a party, such as an offlcer of a 
Corporation^ signed a blll or note In a different capacity. 

Where there is no ambiguity on the face of a bili 
or note as to the capacity in which a party signed 
his name, parol evidence is inadmissible to show 
that he signed in a different capacity.36 Parol evi- 


26. Fla.—^L»ove v. Brown Develop- 
ment Co. of Michig^an, ISl So. 144, 
100 Fla. 1373. 

La.—Callaffhan v. Natalbany Lumber 
Co., 126 So. 534, 13 La.App. 253. 

Utah.—Charter Oak Life Ins. Co. v. 
Stephens, 16 F. 253. 5 Utah 319, 
afflrmed 12 S.Ct 277, 142 U.S. 326, 
35 L.Fd. 1029. 

22 C.J. p 1235 note 29. 

26. Mlss.—Southern School Book 
Depository v. Holxnes, 61 So. 698, 
104 Miss. 736. 

K.T.—^Tagrer v. Ajax Chemical & 
Surgdcal Commodities, 204 N.Y.S. 
467, 122 Mlsc. 661—Kaplan v. 

ILanzner, 193 N.Y.S. 2. 

27. Ga.—Campbell Tile & Mantel 
Co. V. S. A. Lynch Enterprise Fl- 
nance Corporation, 165 S.E. 457, 
45 Ga.App. 555. 

N.Y.—^Yager v. Ajax Chemical & 
Surgical Commodities, 204 N.Y.S. 
467, 122 Mlsc. 561. 

Tex.—Moore v. B. & M. Chevrolet 
Co., Clv.App., 72 S.W.2d 946. 

28. Ill.—Feuhier v. Giliam, 211 111. 
App. 348. 

OkL—^McAlester v. Bemlc of McAles- 
ter, 218 P. 839, 96 Okl. 193— 
^chmidt V. Tumbuckle Oil Co., 212 
P. 418, 88 Okl. 223. 


29- N.Y.—^Peterson v, New York, 87 
N.B. 772, 194 N.Y. 437. 

Tex.—^Moore v. B. & M. Chevrolet 
Co., Civ,App., 72 S.W.Bd 946. 

22 C.J. p 1235 note 30. 

30l Fla.—Johnson v. Morris, 177 So. 
286, 129 Fla. 643. 

Ga,—Conlff v. Hunnlcntt, 122 S.B. 
694, 167 Ga. 823—^Lowery v. Dav- 
Idson, 44 Ga. 38. 

m. —^Feulner v. Giliam, 216 IlLApp. 
85. 

Mass.—^Pearlstein v. Novitch, 131 N. 

E. 853, 239 Mass. 228. 

Mo.—^Hurley v. Stevens, 279 S.W. 

720. 220 Mo.App. 1067. 

N.J.—^Model Plan Finance Corpora¬ 
tion V. Eagles, 163 A. 630, 107 N.J. 
Law 452. 

N.Y.—Haiperin v. Magdda, 201 N.Y.S. 
180. 

S.I>,—^Healy-Owen-Hartzell Co. v. 

Bonllla Bduity Bxchange, 219 N.W. 
791. 63 S,D. 1. 

22 C.J. p 1235 note 31. 

I 

J 31. U.S.—^Lincoln Nat. Life Ins. Co. 

V. Horwich, C.C.A.H1., 115 F.2d 892. 
Ga.—^U. S. Fidelity & Guaranty Co. 
V. Newton, 139 S.B. 866, 87 Ga.App, 
70. 

I 22 C.J. p 1236 note 32. 
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32. Mo.—^International Store Co. v. 
Bames, App., 3 S.W.2d 1039. 

N.Y.—^Hauswald v. Katz, 214 N.Y.S. 

705, 216 App.Div. 92. 

S.D.—Healy-Owen-Hartzell Co. v. 
Bonilla Bquity Bxchangre, 219 N.W. 
791, 63 S.D. 1. 

22 C.J. p 1236 note 33, p 1244 note 8. 

33. Cal.—Otis Elevator Co. v. Berry, 
82 P.2d 704, 28 Cal.App.2d 430. 

Mont.—Schauer v. Morgan, 216 P. 
347, 362, 67 Mont. 466, citlng Cor¬ 
pus jTUiS. 

N.J.—Drlll Const. Co. v. Rosenthal, 
161 A. 399, 8 N.J.Mlsc. 666. 

22 C.J. p 1236 note 34. 

34. N.Y.—^American Surety Co. v. 
McDermott, 25 N.Y.S. 467, 5 Misc. 
298, afflrmed 29 N.Y.S. 76, 9 Mlsc. 
132. 

22 C.J. p 1236 note 35. 

35h 111.—Thayden v. Christlansen, 
246 I11.APP. 380. 

Wash.—Costello v. Brldges, 142 P. 
687, 81 Wash. 192, L.R.A.1915A 

853. 

36. Signln g as wltness Instead of 
oomaker 

Idaho.—^International Harvester Co. 
of America v. Beverland, 219 P. 
201, 37 Idaho 782. 
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dence is not ordinarily admissible to show that one 
signed a note in a representative capacity,37 such 
as trtistee,38 whether or not, according to some au- 
thorities, he added such designation to his signa¬ 
ture. 

On the other hand, where from the face of a note 
it is doubtful whether the party making it acted for 
himself or for another, parol evidence is admis¬ 
sible to Show the character of the transaction,39 at 
least as between the original parties,40 or as against 
subsequent holders with notice.41 According to 
some authorities the addition of a designation after 

circumstances 


an ambiguity sufficient to permit the introduction 
of parol evidence.42 

Corporate Instruments, Where an officer of a 
Corporation signs or indorses a corporate note, 
check, or draft and no ambiguity exists, parol evi¬ 
dence is inadmissible to exempt him from personal 
responsibility.43 On the other hand, there are cases 
in which extrinsic evidence has been admitted to 
show that officers executed an instrument in their 
official capacity as the instrument of the Corpora¬ 
tion,44 at least as between the original parties,45 or 
as against subsequent holders with notice.4fi Wheth¬ 
er an ambiguity appears depends on the circum¬ 
stances of the case.47 


the signature creates under certain 

37. U.S.—Bertenshaw v. Lincoln 
State Bank of Chicago, 111., C.C.A. 
Kan., 283 P. 25. 

Ark.—Lawrence County Bank v. 

Arndt, 66 S.W. 1062, 69 Ark. 406. 
]y[o—Finch v. Heeb, 107 S.W.2d 962, 
231 Mo.App. 691—^Farmers’ Bank 
of Weatherby v. Bedman, App., 24 
S.W.2d 236. 

Va.—Coal River Collieries v. Eureka 
Coal & Wood Co., 132 S.E. 337, 144 
Va. 263, 46 A.L.R. 486. 

Wash.—Schwab v. Getty, 258 P. 101315. 

146 Wash. 66, 54 A.L.R. 1382. 

22 C.J. P 1237 note 37. 

Slgning of negotiable instrumenta by 
agents see infra § 991. 

Bxecution of bilis and notes by rep- 
resentatives see Bilis and Notes S 
32 b. 

38. Pia.—Spolford v. Hanna, 135 So. 
636, 102 Fla. 261. 

22 C.jr. p 1237 note 39, p 1236 note 
36 [b]. 

39. Ala.—Cotton v. Courtright, 111 
So. 7, 215 Ala. 474—^McWhorter v. 
Lewis, 4 Ala. 198. 

Colo.—Bieser v. Irwin, 72 P.2d 271, 
101 Colo. 210, 113 A.L.R. 1360. 

Ga.—Tollison-Davenport Co. v. Carr, 
156 S.B. 274, 42 Ga.App. 340. 

Mich.—Simon v. Tropp, 233 N.W. 
415, 262 Mich. 559. 

Mo.—Pinch v. Heeb, 107 S.W.2d 962, 
231 Mo.App. 691. 

Tex.—George v. Hali, Clv.App., 262 
S.W. 174. 

Va—Coal River Collieries v. Eureka 
Coal & Wood Co., 132 S.E. 337, 144 
Va 263, 46 A.L.R. 486. 

22 C.J. p 1236 note 33 [a], p 1237 
note 41. 

40. U.S.—Brown v. Smith, C.C.A. 
Conn., 73 P.2d 624. 

Colo.—Bieser v. Irwin, 72 P.2d 271, 
101 Colo. 210, 113 A.L.R. 1360. 

Idaho.—Taylor v. Pluharty, 208 P. 
866, 36 Idaho 706. 

lowa—Schuling v. Brvin, 169 N.W. 
686, 186 lowa 1. 

Mich.—Annis v. PfeifCer, 271 N.W. 

668, 278 Mich. 692. 

Pa—^Dormont Savings & Trust Co. 


V. Kommer, 13 A.2d 626, 338 Pa. 
548. 

W.Va—^Huntington Finance Co. v. 

Young, 143 S.E. 102, 105 W.Va 405. 
22 C.J. p 1237 note 42. 

41. Idaho.—Taylor v. Pluharty, 208 
P. 866, 36 Idaho 706. 

111-—Tampa Investment & Securities 
Co. V. Taylor. 272 IlLApp. 641. 
W.Va—^Huntington Pinance Co. v. 
Young, 143 S.E. 102, 106 W.Va 
406. 

4a Mo.—Pinch V. Heeb, 107 S.W.2d 
962, 231 Mo.App. 591, 

^^Trostees” 

Parol evidence was admissible to 
Show the capacity in which defend- 
ants signed note which bore the 
name Chaffee Lodge No. 736, I. O. 0. 
P., followed by the word “Trustees,” 
and then followed by the signatures 
of the three defendants sued thereon 
grouped together with a bracket, 
made with a pen, to the left of the 
names and lo the left of the bracket 
the word “Trustees,” written with a 
pen.—^Pinch v. Heeb, supra 
Tnut compaaoy signlng as tmstee 
111.—Quigley v. Merrill, 7 N.E.2d 499, 
289 llLApp. 620. 

43. Ark.—First Nat. Bank v. J. H. 
Synder Mfg. Co., 1 S.W.2d 817, 176 
Ark. 1134. 

Personal liability of offlcers of Cor¬ 
poration see Corporations §§ 761- 
930. 

44. Mich,—^Lexington State Bank v. 
Rose City Creamery Co., 173 N.W. 
481, 207 Mich. 81. 

Pa.—^Reider v. Christ Church of 
Evangelical Ass’n of North Amer¬ 
ica, 3'2 Berks Co.L.J. 241. 

Tex.—^Weeks v. San Angelo Nat. 
Bank, Civ.App., 66 S.W.2d 348, er¬ 
ror refused. 

22 C.J. p 1237 note 43. 

45. Idaho.—Taylor v. Fluharty, 208 
P. 866, 36 Idaho 706. 

22 C.J. p 1237 note 44. 

46. Kan.—^Kline v. Tescott Bank, 31 
P. 688, 50 Kan. 91, 34 Am.S.R. 107, 
18 L.R.A. 533. 


Mont.—^Anderson v. Border, 244 P. 
494, T6 Mont. 616. 

47. Abseooe of offlcial designation 

(1) Parol evidence is inadmissible 
to show that note signed by compa- 
ny and Individual without offlcial 
designation was to blnd company 
only, there being no ambiguity.— 
First Nat. Bank v. J. H. Snyder Mfg. 
Co., 1 S.W.2d 817, 176 Ark. 1134. 

(2) Where a note in ordlnary form 
was signed by the name of a Corpo¬ 
ration, followed by defendant's in¬ 
dividual name without Qualiflcation, 
defendant will not be permitted to 
Show that the words “vice president" 
were intended to be added after his 
signature, or an agreement that he 
should be bound only as vice presl- 
dent of the Corporation.—^Parmers* 
State Bank of Newport v. Lamon, 
231 P. 952, 132 Wash. 369, 42 A.L.R. 
1072. 

(3) A note reading, “We promise 
to pay,“ and signed with the name 
of a Corporation and the names of 
its offlcers cannot be shown to be the 
obligation of the Corporation. 

Utah.—Starley v. Deseret Foods Cor¬ 
poration, 74 P.2d 1221, 93 Utah 577. 
Va.—Coal River Collieries v. Eureka 
Coal & Wood Co., 132 S.E. 337, 144 
Va. 263, 46 A.L.R. 486. 

Wash.—Moore v. Webster, 71 P.2d 
369, 191 Wash. 394—Parmers’ State 
Bank of Newport v. Lamon, 231 P. 
962, 132 Wash. 369, 42 A.L.R. 1072. 

(4) In suit on note on which 
names of Corporation and its presi- 
dent appeared, although there was 
nothing to show capacity in which 
president signed, or that he was 
president, sigrnatures created ambig¬ 
uity, and evidence explainlng that 
ambiguity was admissible.—^Flrst 
State Bank of Denton v. Smoot-Cur- 
tis Co., Tex.Clv.App., 121 S.W.2d 667, 
error dlsmissed. 

AddltloxL of offlcial daaigiiatioii to 
Blgnatur» 

(1) Where a promlssory note is 
written on the letterhead of “Smith 
Manufacturing & Irrigating Compa¬ 
ny,*’ and signed by flve persons, with 
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§ 991. -Instruments Signed by Agents 

a. In general 

b. Contracts under seal 

c. Negotiable Instruments 

a. In General 

Paro! evfdence fs admfssible !n many cases to show 
that one signing an Instrument did so as agent for an- 
othePr although such evfdence nnay not be admitted where 
It wouid vary the express terms ot the writing. 

In order to charge the real principal it is al- 
ways competent, in whatever form a contract is ex- 
ecuted by an agent, to ascertain by evidence de- 
hors the instrument who is the principal, and wheth- 


er it purports to be the contract of an agent or is 
made in the name of the agent as principal.'^^ 
Where a reading of a simple contract discloses that 
it is executed for or on behalf of a principal,^® or 
discloses an intention to bind such principal,^0 or 
is so uncertain in its terms as to leave it in doubt 
whether it was intended. to bind the agent or the 
principal,parol evidence is admissible to show 
that the principal is the real party in interest and 
is therefore liable on the contract. Indeed, there 
is much authority in favor of a stili further relax- 
ation of the rule against parol evidence to affect 
writings, to the extent of admitting such evidence 
to charge the real principal on a simple contract 
wherein the agent appears as principal,52 since the 


the words “President/* "Vice Presi- 
dent,’* “Treasurer/* "Secretary/' and 
"Director'' appended to the eignaa- 
tures, respectively. with the seal of 
the Corporation to the left of such 
signature, an ambiguity arises as to 
the capacity in which the makers 
have signed, for which a resort to 
parol evidence Is admissible, as be- 
tween the origlnal parties to the 
note, to determine their actual iu- 
tention.—Taylor v. Fluharty, 20« P. 
866, 35 Idaho 705. 

(2) However, it has been held that 
a note reading “We promise to pay” 
and signed wlth the name of a Cor¬ 
poration and the names of its offl- 
cers wlth the additlon of their re- 
spective ollicial deslgnatlons cannot 
be shown to be the obllgation alone 
of the Corporation.—Mathews v. Du- 
buque Mattress Co., 64 N.W. 225, 87 
lowa 246, 19 L.ILA. 676—22 C.J. p 
1237 note 40. 

“By” offlcer 

The signing of an Instrument In 
the name of the Corporation "by" an 
officer does not warrant the recep- 
tion of parol evidence where the 
note contained the words "We prom¬ 
ise to pay.”—^Herman v. Metropolitan; 
Petroleum Co., 263 IlLApp. 536. 

da, Ark.—^Moore v. Ziba Bennitt & 
Oon 227 S.W. 763, 147 Ark. 216. 

Cal.—Caspary v. Moore, 70 P.2d 224, 
21 Cal.App.2d 694. 

Pa.—^Penn Discount Corporation v. 
Sharp, 189 A. 749, 751, 126 Pa.Su- 
per. 171, quotlng Corpus Juris. 

Va.—^Radford Water Power Co. v. 

Dunlap, 105 S.E. 257, 128 Va. 658. 
22 C.J. p 1234 note 25. 

Idabilities of principal to third per- 
sons see Agency S§ 281-274. 

49. Ala.—Campbell Motor Oo, v, 
Brewer, 101 So. 748, 212 Ala. 50. 
Cal.—^Rummelshurg v. McDonald, 
226 P. 412, 66 CalJLpp. 380—Swartz 
V. Burr, 186 P. 411, 43 CaLApp. 
442. 

G^.—Dbrsey v. Rankin, 157 S.E. 876 
, 42 OkLApp. 12. 
n CLJ. p 1237 note 46, 


50. Cal.—Caspary v. Moore, 70 •P.2d 
224, 21 Cal.App.2d 694—Rummels- 
burg v. McDonald, 226 P. 412, 66 
Cal.App. 380—Swartz v. Burr, 185 
P. 411, 43 CaLApp. 442. 

22 C.J. p 1237 note 47. 

Sufflciency of dlsdosTire 
That letters were wrltten on 
bank’s stationery and that president, 
signing letters appended his offlcial 
title was not alone enough to au- 
thorize parol evidence to show inten¬ 
tion to bind hank.—^Earlston Coal Co. 
V, Huntington Nat. Bank of Colum¬ 
bus, C.C.A.Ohlo, 63 F.2d 329, certiora¬ 
ri denled Earlston Coal Co, v. Hunt¬ 
ington Nat. Bank of Columbus, Ohio, 
6t S.Ct 64, 290 tJ.S. 637, 78 L.Ed. 664. 

51. XJ.S.—^Brskine v. U. S., C.C.A. 
Cal., 84 P.2d 690, rehearing denied 
84 F.2d 880. 

Ala.—Cotton v. Courtright, 111 So. 7, 
215 Ala. 4'74—Rallway Express 
Agency v. Luverne Bank & Trust 
Co., App., 2 So.2d 787, certiorari 
denied, Sup., 2 So,2d 790. 

Cal.—Caspary v. Moore, 70 P.2d 224, 
2l Cal-App. 2 d 694—Rummelsburg 
V. McDonald, 226 P. 412, 66 Cal. 
App. 380. 

Ga.—Dorsey v. Rankln, 157 S.E. 876, 
43 Qa.App. 12. 

111.—Burge Machine Works v. Man- 
darian Inn, 225 IlLApp. 358. 

^ss.—Stern v. Lieberman, 29 N.E. 
2d 839. 

Mich.—^John R. Carpenter Co. v. Hor- 
^ner, l89 N.W, 853, 220 Mich. 15. 

N'.J.—Solomon v. New Jersey In- 
demnity Co., 110 A. 813, 94 N.J. 
Law 318, afflrmed 113 A. 927, 95 N. 
J.Law 545. 

N.Y.—Lerand Corporation v. Meltzer, 
196 N.E. 283, 267 N.T. 343, revers- 
ing 276 N.Y.S. 179, 242 App.Dlv. 
844, and reargument denied 198 N. 

E. 396, 268 N.Y. 546—Hemandez v. 
Brookdale Mills, 186 N.Y.S. 485 
194 App.Dlv. 869. 

N.D.—Davls V. Joerke, 181 N.W. 68 
47 NJ>. 39. 

Tex.—Cowan v. Hulse & Allen, Civ 
App., 273 S.W. 663. 
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Vt.—Coates v. Eastem States Farm- 
ers’ Bxch., ISO A. 709, 99 Vt 170. 
22 C.J. p 1237 note 48. 

62. XJ.S.—Moore v. Consolidated 

Products Co., C.C.A.Kan., 10 F.2d 
319—Camp Mfg. Co. v. Jordan, D. 
C.N.C., 292 F. 182. 

Cal.—Brooks v. Minturn, 1 Cal. 481— 
Rubin V. Platt Music Co., 268 P. 
396, 92 Cal.App. 203—Marshall v. 
Bernheim, 221 P. 401, 64 Cal.App. 
2S3. 

Del.—^Pope V. Landy, Super., 1 A.2d 
589. 

Ga.—Schnelder Marble Co. v. Kulght, 
141 S.E. 420, 37 Ga.App. 646. 

Ky.—^National Deposit Bank of 
Owensboro v. Ohio Coal Co., 62 S. 
W.2d 1048, 250 Ky. 288. 

Mass.—McTlgue v. Ryan, 190 N.E. 
733, 286 Mass. 615—^Pelnberg v. 
Poorvu, 143 N.E. 824, 249 Mass. 
« 8 . 

Mo.—Baptlste Tent & Awning Co. v. 
XJhn, App., 129 S.W.2d 9—Mayhew 
V. Black, 269 S.W. 494, 216 Mo. 
App. 202—Miner v. Sever, App., 
255 S. W. 678—XJ. S. Wood Preserv- 
Ing Co. V. Granite Bitumineus Pav- 
Ing Co., App., 24'6 S.W. 349—Young 
V. Emmke, 242 S.W. 161, 210 Mo. 
App. 56—HufC V. Doerr, 228 S.W. 
’849, 206 Mo.App. 663. 

N.Y.—^Woodhouse v. Duncan, 13 N. 
E. 334, 106 N.Y. 627—Knickerbock- 
er Portland Cernent Co. v. State, 
'217 N.Y.S. 652, 218 App.Dlv. 22— 
Cantor v. Mutual Trimming & 
Blnding Co., 23 N.Y.S.2d 429. 

'Or.—^Pennick v. American Nat Bank, 
268 P. 1012, 126 Or. 616. 

Pa.—Horwath v. Simon, 95 Pa.Super. 
410. 

Tex,—Berry v. Pierce Petroleum Cor¬ 
poration, 39 S.W.2d 824, 120 Tex. 
452—^Rex Liquor Stores v. MeCart 
Clv.App., 162 S.W.2d 876, 

22 C.J. p 1237 note 49. 

Where the traneaotioii relates to 
the affaizs of the pzlnclpfil and not 
to the personal afCalrs of the agent 
a contract made by an agent in his 
own name may be shown by parol 
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admission of parol evidence to show that an addi- 
tional and unnamed party is also liable on the in- 
strument in no way alters, varies, or contradicts it, 
having the effect not of exonerating the . agent, but 
merely of superadding the liability of the Princi¬ 
pal,5® this being so even though the contract is of 
such a character that it must, under the statute of 
frauds, be in writing.64 

The foregoing principle cannot, however, be car- 
ried to the extent of varying the express terms of 
the writing,55 and it has accordingly been held that, 
if a contract purports to be executed by one in his 
own behalf,56 or shows without ambiguity that the 
one so executing, although an agent, binds himself 
as Principal, 57 parol evidence is inadmissible to 
show that the agent acted for his principal in mak- 
ing the contract. 

Evidence to enahle Principal to sue. Where there 
is nothing to define the character of the contract- 
ing party lo a simple contract, he may be shown 
by parol to be the agent merely, so as to confer 
the right of suing on the principal, 58 such evidence 
not contradicting the writing, but merely explain- 
ing the transaction.58 Where, however, the con- 
tracting party expressly States himself to be “own- 
er,” it is not competent to show by parol that he 


acted not as owner but as agent for the real own- 
er, or acted for a coowner as well as for himself.®® 

Evidence to charge agent personally. Where a 
contract on its face is unequivocally that of a prin¬ 
cipal by the hand of his agent, parol evidence is 
inadmissible to contradict the plain terms of such 
contract by showing that it was intended to bind 
the agent personally.®^ However, parol evidence is 
admissible to charge the agent where the contract 
is ambiguous as to the capacity in which the agent 
signed®^ or to show that the agent was transacting 
business under the name of the ostensible princi¬ 
pal and it has been held that, where a public 
ofiicer enters into a contract in connection with his 
affice, the presumption that he did not intend to bind 
himself personally may be overcome by parol evi¬ 
dence showing that such was his intention,®^ al¬ 
though full and ciear proof is necessary.®® 

Evidence to exonerate agent from liability. li a 
simple contract is on its face the imdertaking of the 
agent only, no reference being made to any repre- 
sentative capacity, or if it is otherwise made in a 
manner to bind the agent personally, parol evidence 
will not be received to exonerate the agent from 
liability thereon,®® whether the principal was known 


evidence to be that of the principal. 
—Lincoln Nat. Life Ins. Co. v. Hor- 
wich, C.C.A.I11., 115 F.2d 892— 

Queen Ins. Co. of America v. Ci¬ 
tro. C.C.A.I11., 58 F.2d 107. 

A known, as well as an nndls- 
elosed, Principal may be charged by 
parol proof, where ho Is not Identl- 
fied by the terms of the contract.— 
Wmston & Co. v. Clark County 
Const. Co., 217 S.W. 1027, 186 Ky. 
743. 

63. Ky.—Winston & Co. v. Clark 
County Const. Co., 217 S.W. 1027, 
186 Ky. 743. 

Md,—Hospelhorn v. Poe, 198 A. 6'82, 
174 Md. 242, 118 A.L.R. 682. 

Tex.—Eddleman v. Wolford, Civ.App., 
217 S.W. 221, dismlssed for want 
of Jurisdiction. 

22 C.J. p 1238 note 50. 

64. Kan.—Mertz v. Hubbard, 88 P. 
629, 75 Kan. 1, 121 Am.S.R. 862, 8 
L.K.A.,N.S., 733, 12 Ann.Cas. 485. 

22 C.J. p 1238 note 60. 

66, U.S.—Western Sugar Reflning 
Co. V. Helvetia Swlsa F. Ins. Co., 
C.C.Cal., 163 P. 644. 

22 C.J. p 1238 note 61. 

66. Cal.—Bloom v. Coates, 213 P. 
260, 190 Cal. 468—Ferguson v. Mc- 
Bean, 27 P. 51*8, 91 Cal. 63, 14 L. 
R.A. 65—Broy v. Calaveras Cen¬ 
tral Gold Mining Co., 64 P.2d 456, 
18 Cal.App.2d 371. 

N.J.—Shlnn v. Smlley, Ch., 122 A. | 


631, rehearing denied 122 A. 534, 
94 N.J.Eq. 583. 

Pa.—^Koelle v. Gehris Motors, 28 Del. 
Co. 436. 

Tex.—^Williamson v. Diltz, Civ.App,, 
101 S.W.2d 833, error dismissed— 
Southwest Gas Co. v. Doney, Civ. 
App., 99 S.W.2d 1107, error dis¬ 
missed—Waggoner v. Magnolia Pe¬ 
troleum Co., Civ.App., 252 S.W. 866 
—Eddleman v. Wofford, Civ.App., 
217 S.W. 221, dismissed for want 
of jurisdiction. 

22 C.J. p 1238 note 52. 

57. Cal.—Heringer v. Schumacher, 
263 P. 660, 88 Cal.App. 349. 

22 C.J. p 1238 note 63. 

58. Ark.—Davls v. Reynolds, 241 S. 
W. 379, 164 Ark. 101. 

Mlnn.—Ristvedt v. Walters, 178 N. 

W. 166, 146 Minn. 146. 

Mo.—U. S. Wood Preserving Co. v. 
Grani te .Bitumineus Paving Co., 
App., 245 S.W. 349. 

Pa.—Horwath v. Simon, 96 PauSuper. 
410. 

22 C.J. p 1239 note 64. 

69. U.S.—Ford v. Williams, Md., 21 
How. 287. 6 L.Bd. 36. 

22 C.J. p 1239 note 56. 

60. Del.—Cartmell v. Nigro, 166 A. 

625, 19 Del.Ch. 231. 

La.—Sladovich v. Glaser, 91 So. 297, 
160 La. 918. 

Mass.—Ritson v. Atlas Assur. Co., 
171 N.E. 448, 272 Mass. 73. 

22 C.J. p 1239 note 67. 

965 


61. Mich.—St Joseph Valley Bank 

V. Napoleon Motors Co., 202 N.W. 
933, 230 Mich. 498. 

Wis.—Rathmann v. Schwanz, 176 N. 

W. 812, 170 Wis. 469. 

22 C.J. p 1239 note 68. 

62. Mo.—City of St. Louis ex rei. 
and to Use of Sears v. Clark, App., 
36 S.W.2d 986. 

63. Tex.—Martin v. Hemphill, Com. 
App., 237 S.W. 650, reversing, Civ. 
App., 221 S.W. 333. 

64. Miss.—Copes v. Matthews, 18 
Miss. 39*8. 

65. Miss.—Copes v. Matthews, su¬ 
pra. 

22 C.J. p 1239 note 61. 

66. U.S.—Pickands, Mather & Co. v. 
H. A, & D. W. Kuhn & Co., C.C.A. 
Ohio, 8 F.2d 704, certiorari de¬ 
nied 46 S.Ct. 3*52, 270 U.'S. 664, 70 
L.Ed. 783. 

Ark.—Threlkeld v. Baptist Hospital, 
5 S.W.2d 805, 176 Ark. 1073—Unit¬ 
ed Drug Co. v. Bedell, 223 S.W. 
372, 145 Ark. 96. 

Cal.—Otis Elevator Co. v. Berry, 82 
P.2d 704, 28 Cal.App.2d 430. 

Colo.—^Warshauer Sheep & Wool Co. 
V. Rlo Grande State Bank, 247 P. 
183, 79 Colo. 640. 

Ky.—Moore v. Spicer, 61 S.W.2d 5, 
249 Ky. 464. 

La.—^Pike v. Kentwood Bank, 83 So. 
904, 146 La. 704. 

N.Y.—^Knickerbocker Portland Ce- 
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or unknowti at the time the contract was executed.®^ 
However, if the paper bears on its face some ref- 
erence to a principal,®^ or some appellation or pro- 
vision indicating representative capacity,®® thereby 
suggesting doubt as to the character in which de¬ 
fendant acted, parol evidence is admissible to show 
that the contract was in fact that of defendant’s 
Principal and that it was so understood between de¬ 
fendant and the other contracting party. 

Parol evidence offered in discharge of the agent 
may be rebutted by evidence on the part of the 
other party that he contracted with the agent 
alone.^^ 

Where the person sought to be charged relies for 
relief on the fact that he acted as a public agent 
or officer, parol evidence is admissible to show 
whether he was a public or private agent*^! or was 
acting individually or as a public ofl5cer.'^2 

b. Contracts under Seal 

Parol evidence Is generally inadmfssible to show 
that a party to a sealed contract was acting as agent 
for another, although such evidence has been admitted 
where the fntentfon of the parties was uncertain. 

Parol evidence is inadmissible to show that the 
nominal party to a contract under seal was acting 
as agent for another,'^^ either for the purpose of 
exonerating him from liability*^^ or for the purpose 
of charging his principal,"^® or, as otherwise ex- I 


pressed, a contract under seal may not be tumed 
into a simple contract of a person not in any way 
appearing on its face to be a party to or interest- 
ed in it, on proof dehors the instrument that the 
nominal. party was acting as agent of another,76 
either for the purpose of charging the principal77 or 
to enable him to sue.76 Where, however, the inten- 
tion of the parties to the instrument is uncertain, 
parol evidence is admissible, even in case of an in¬ 
strument under seal, to show the intention of the 
parties, as to whether the agent or principal was to 
be bound.76 

Where seal unnecessary. Where the seal is un- 
necessary to the validity of a contract apparently 
executed on behalf of one not a party to it, it has 
been held that parol evidence is admissible to dis¬ 
charge the person actually signing it and to bind his 
Principal, 60 but there is also authority for the con- 
trary view.61 

c. Negotiable Instrumenta 

As between the original parties or those chargeabie 
wIth notice, parol evidence Is admissible to show the 
agent’8 authority, or to show the true Intention of the 
parties where, from the Instrument, It Is doubtfui to 
whom the credit was given. 

In an action between the original parties to a ne- 
gotiable instrument, or those chargeabie with notice, 
parol evidence is generally admissible to show the 
agenfs authority,62 or to remove a doubt and show 


ment Co. v. State, 217 N.Y.S. 652, 
218 App.Div. 22—Heniandez v. 
Brookdale Mills, 185 N.Y.S. 485, 
194 App.Div. 369—Seneca Finance 
Corporation v, OaJkes, 252 N.Y.S. 
525, 141 Misc. 355—Ph. Van Om- 
xneren Corporation of New York v. 
Rothe, 204 N.Y.S, 227, 123 Misc. 141 
—Cantor v. Mutual Trimmlng- & 
Binding Co., 23 N.Y.S.2d 429. 

Pa.—Horwath v. Simon, 95 Pa.Super. 
410—Koelle v. Gehris Motors, 28 
Bel-Co. 436. 

TJtali.—Starley v. Deseret Foods Cor¬ 
poration, 74 P.2d 1221, 93 ITtah 577 
—Roe V. Schweitzer, 1S4 P. 93’8, 
55 Utah 204. 

Wis.—^Page Woven Wire Fenee Co. v. 
Staudenmayer, 182 N.W. 746, 174 
Wls. 154. 

22 C.J. p 1239 note 62. 

Liability of agent to third persons 
see Agency §§ 205-224. 

67- Ind.—Oeorge v. Smith, 129 N.B. 

231, 190 Ind. 582. 

22 C.J. P 1239 note €3. 

68. N.Y.—Hale v. Hirsch, 199 N.Y.S. 
514, 205 App.Div. 308. 

22 C.J. p 1239 note 64. 

69. U.S.—Strachan Shlpping Co, v. 
Alexander Bccles & Co., C.C.A.Ga., 
25 F.ad 361, reversing, D.C., Alex¬ 
ander Ecclea & Co. v. Strachan 
Shlpfdng Co., 21 F.2d 656, and cer¬ 


tiorari denied 49 S.Ct 13, 278 U.S. 
610, 73 L.Ed. 536. 

Cal.—Otis Elevator Co. v. Berry, 82 
P.2d 704, 28 Cal.App.2d 430. 

22 C.J. p 1239 note 65. 

TO- Pa-—Barclay v. Pursley, 20 A. 
411, 110 Pa. 13. 

71. Conn.—Ogden v. Ra 3 nnaond, 22 
Conn, 379, 58 Am.D. 429. 

Mich,—Scott V. Detroit Young Men*s 
Soc., 1 Dougl. 119. 

72. Ga.—Ghent v. Adams, 2 Ga. 214. 
Va.—^Walker v. Christian, 21 Gratt. 

291, 62 Va. 291. 

73- Ga,—^Mather-Groover Co. v. 
Roberts, 187 S.B. 913, 64 Ga.App. 
397. 

N.Y.—^Lerand Corporation v. Meltzer, 
196 N.E. 283, 267 N.Y. 843, revers¬ 
ing 276 N.Y.S. 179, 242 App.Div. 
844, and reargument denied 198 
N.B. 396, 268 N.Y. 646. 

Tex.—^Rex Liquor Stores v. MeCart, 
Civ.App., 152 S.W.2d 376. 

22 C.J. p 1240 note 70. 

74. S.C.—-Wallace v. Langston, 29 
S.B. 662, 52 S.C. 133. 

22 C.J. p 1240 note 71. 

75. Ga.—^Mather-Groover Co. v 
Roberta, 187 S.E. 913, 64 Ga.App 
397. 


Tex.—^Rex Liquor Stores v. MeCart, 
Civ.App., 162 S.W.2d 376. 

22 C.J. p 1240 note 72. 

Liability of principal on sealed con¬ 
tract made by agent see Agency 5 
246. 

76- N.Y.—Anderson v. Connor, 87 N. 

Y.S. 449, 43 Misc. 384. 

22 C.J. p 1240 note 73. 

77. N.Y.—Briggs v. Partridge, 64 N. 
Y. 367, 21 Am.R. 617— Whitehouse 
V. Drisler. 56 N.Y.S. 96, 37 App. 
Div. 626. 

78, Ga.—^Hollingsworth v. Georgia 
Fruit Growers, Inc., 196 S.B. 766, 
768, 185 Ga. 873, quotlng CorpnB 
JtLzls—^Byers v. Harper, 13 S.B.2d 
389, 390, 64 Ga.App. 404, quotlng 
Corpus Juris. 

22 C.J. p 1240 note 76. 

179. Mo.—Shuetze v. Bailey, 40 Mo. 
69. 

22 C.J. p 1240 note 76. 

8a Tex.—^Rex Liquor Stores v. Me¬ 
Cart, Civ.App., 162 S.W.2d 376. 

22 C.J. p 1240 note 77. 

81, Or.—Barbre v. Goodale, 38 P. 67, 
48 P. 878, 28 Or. 465. 

88. Conn.—Austin, Nichols & Co. v. 

Gross, 120 A. 696, 98 Conn. 782. 
Mass.—Adama v. Swlg, 125 N.B. 857, 
234 Mass. 684. 
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the true intention of the parties, where from the 
whole instrument it is doubtful to whom the credit 
was given, whether the doubt arises from the ap- 
pearance of the names of both agent and principal 
on the instrument, or from other indicia of an in¬ 
tention to contract in a representative capacity.^s 
Parol evidence is also admissible to show that the 
Principal has adopted the name of the agent, and 
that the intention was to bind the principal.84 

Instrument not indicating principal Where nei- 
ther the name of the principal nor any other cir- 
cumstance appears on the face of the instrument to 
connect it with him, extrinsic evidence is not admis¬ 
sible to charge the principal or to show any other 
intent than that expressed in the instrument to bind 
the agent,85 although the word “agent,” or other 
descriptive word, is added to the signature.ss It is 
held by some authorities, however, that, as between 
the immediate parties to the instrument, parol evi¬ 
dence is admissible to show that the payee was 
cognizant of all the facts, and that the intention 
was to bind the principal, so that where the agent 
signs his own name with descriptive words, and the 


instrument fails to disclose the principal, although 
the mere fact that descriptive words are added to 
the agenPs signature does not charge third persons 
with knowledge of any representative relation, parol 
evidence is admissible to show that the payee was 
cognizant of all the facts, that the maker was in 
fact an agent, and that the intention was to bind 
the principal,87 and that there was no considera- 
tion moving to him, which fact was known to the 
payee.88 It has been held that the same rule ap- 
plies where the holder took the paper after maturi- 

ty.89 

Admissibility to charge or discharge agent. Pa¬ 
rol evidence is not admissible to charge the agent 
on a negotiable instrtiment, where he executes it 
in the name of the principal,®® or the face of the 
instrument clearly indicates that it was made on 
behalf of a principal ascertainable from the instru- 
ment,®^ or where the payee admits in his pleading 
that the credit was given to the principal ;®2 nor 
is such evidence admissible to discharge an agent 
who signs only his own name to a negotiable in¬ 
strument,®® even though he described himself in 


Mo.—^Page V. Lalhrop, 20 Mo. 589— 
Finch V. Heeb, App., 131 S.W.2d 
146. 

83. Ark.—^Wilenzick v. Simon, 3 S. 
W.2d 297, 176 Ark. 1206. 

Cal.—^Van Haaren v. Whltmore, 38 
P.2d 829, 8 Cal.App.2d 632. 

Ga.—Tollison-Davenport Co, v. Carr, 
156 S,E. 274, 42 Ga.App. 340. 

Ind.—^Bayh v. Hanna, 122 N.B. 7, 69 
Ind.App. 348. 

Kan.—Solomon Nat. Bank v. Conti¬ 
nental Trust Co., 193 P. 316, 107 
Kan. 700. 

Mass.—^Adams v. Swig, 125 N.E. 857, 
234 Mass. 584. 

Mich.—Simon v. Tropp, 233 N.W. 
415, 252 Mich. 659. 

Mo.—^Pinch v. Heeb, App., 131 S.W.2d 
146—Finch v. Heeb, 107 S.W.2d 
962, 231 Mo.App. 591. 

N.T.—^H. & K, Costume Co. v. Maison 
Bernard Importing Co., 187 N.Y.S. 
106, 114 Misc. 553. 

Wis.—^Kegel v. McCorznack, 272 N. 
W. 650, 225 Wis. 19, 111 A.L.R. 
643. 

22 C.J. p 1240 note 80. 

84. N.T.—Merchants’ Nat. Bank of 
Plattsburg, N. Y., v. Home Deposit 
Co. of America, 218 N.Y.S. 293, 128 
Misc. 446 afflrmed 224 N.Y.S. 862, 
221 App.Div. 828. 

22 C.J. p 1241 note 81. 

85. Cal.—Crocker Nat. Bank of San 
Franclsco v. Say, 288 P. 69, 209 
Cal. 436. 

Fla.—Spofford v. Hanna, 135 So. 536, 
102 Fla. 261. 

N.D.—^Biard v. Publishers* Nat. Serv¬ 


ice Bureau, 199 N.W. 757, 51 N.D. 
374. 

22 C.J. p 1241 note 82. 

Liabllity of undisclosed principal on 
negotiable instrument see Agency 
§ 247; Bilis and Notes § 32. 

Beasoin. for mle 

“An undisclosed principal has been 
held liable except in cases of nego¬ 
tiable Instruments and specialties, 
but the law seems well settled that 
in the case of negotiable instruments 
an undisclosed principal could not be 
charged at any time. In the case of 
negotiable instruments this restric- 
tlon arises, not by reason of the 
status of the parties, but by reason 
of the character of the instrument. 
Wben a negotiable instrument is ex- 
ecuted by an agent without suffi- 
ciently indicating on its face who 
the principal is, parol evidence can- 
not be introduced to charge the prin¬ 
cipal, although the agent executed 
the Instrument as an agent. This 
exception to the rule is based upon 
the reason that each party who takes 
a negotiable instrument makes his 
contract with the parties who appear 
on its face to be bound for its pay- 
ment; and In suits upon negotiable 
Instruments no evidence is admissi¬ 
ble to charge any person as princi¬ 
pal thereto unless his name in some 
way is disclosed on the instrument 
Itself.”—^Pratt v. Hopper, 55 P.2d 
617, 618, 12 Cal.App.2d 291. 

86. Neb.—^Western Wheeled Scraper 
Co. V. McMlllen, 99 N.W. 612, 71 
Neb. 686. 

22 C.J. p 1241 note 82. 

Parol evidence to show character 
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or capacity in which party acts 
or contracts see supra § 990. 

87. U.S.—^In re Delpark, C.C.A-N.T., 
66 F.2d 582. 

Conn.—^Austin, Nichols & Co. v. 

Gross, 120 A. 696, 98 Conn. 782. 
Pia.—^Hazlett v. Wlllaume, 80 So. 
309, 76 Fla. 614. 

Idaho.—^Taylor v. Pluharty, 208 P. 
866, 35 Idaho 706. 

Ohio.—Spangler v. Citizens' Nat. 
Bank, 190 N.B. 636, 47 Ohio App. 
123. 

22 C.J. p 1241 note 83. 

8& Md.—Sum Walt v. Ridgely, 20 
Md. 107. 

22 C.J. p 1241 note 84. 

89. La.—Barry v. Pike, 21 La.Ann. 
221 . 

9a N.C.—^Delius v. Cawthom, 13 N. 
C. 90. 

Wis.—^Liiebscher v. Kraus, 43 N.W. 

166, 74 Wis. 387, 17 Am.S.R. 171, 

■ 6 L.R.A. 496. 

Liability of agent executing nego¬ 
tiable instrument see Bilis and 
Notes § 32. 

91. Ala.—^Little v. People^s Bank of 
Mobile, 96 So. 763, 209 Ala. 620. 

22 C.J. p 1242 note 87. 

9(2. Ga.—University Bank v. Hamll- 
ton, 78 Ga. 312. 

93. Cal.—Crocker Nat. Bank of San 
Franclsco v. Say, 288 P. 69, 209 
Cal. 436—^Van Haaren v. Whit- 
more, 38 P.2d 829, 8 Cal.App.2d 
632. 

N.H.—True W. Jones Brewing Co. v. 

Flaherty, 120 A. 432, 80 N.H. 671. 
N.T.—^Purgold V. J. Li, Hachtmann & 
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thc body of the instrument or in thc signature as 
the agent of another,^-^ and the payee has notice 
of the agency at the time of the contract.®^ 

§ 992. -Individual or Partnership Con- 

tract 

Papol evidence has been held admissible to show 
that an individua! obligation was intended to bind, or 
was for the benefit of, a partnership, especially where 
the Instrument indicated that It was more than a mere 
persona! obligation. 

Parol evidence has been held to be admissible to 
show that an instrument executed by one partner in- 
dividually is intended as a firm obligation and is 
binding on the firm,®^ or was made for the use and 
benefit of the firm,®^ especially where the instru¬ 
ment contains something indicating that it is more 
than a mere personal obligation.^^ However, it 
has also been held that where two or more indi- 
viduals are partners under a firm name consisting 
of their individual names, or indicating that there 
is more than one member, or where other parties 
to the instrument have knowledge of the existence 
of a partnership, an instrument executed by one 
partner in his individual name alone cannot be 
shown, for the purpose of charging the partnership, 
to be in truth the agreement or undertaking of the 
partnership as such, there being nothing on the 
face of the instrument to indicate that such is the 
case.® 3 


It may be shown by parol that the name of an 
individual appearing as a party to an instrument is 
a partnership name,i and that the contract or ob¬ 
ligation is that of the firm;2 and similarly where 
several persons have formed a partnership but have 
not adopted any firm name, and one of them has 
made a contract in his own name with a person who 
knows he is acting for the firm, parol evidence is 
admissible to bind the firm on such contract.^ 
Where an instrument is executed by several per¬ 
sons, it is competent to show by parol, when prop- 
erly pleaded, that such persons composed a part¬ 
nership and that they executed the instrument as a 
firm obligation,4 or that the transaction was a part¬ 
nership one and for the benefit of the firm.® 
Where land is purchased or leased in the individ¬ 
ual names of the persons composing the firm, parol 
evidence is admissible to show that the purchase or 
lease was a partnership enterprise.® Parol evidence 
is admissible to show that property standing in the 
name of one partner is owned by the firm.^ 

§ 993. -Identification of Parties 

Parol evidence Is admissible to Identify a person as 
being the one named in an instrument. 

Where a person claims the benefit of an instru¬ 
ment in writing, or it is sought to charge him there- 
under, parol evidence is admissible for the purpose 
of identifying such person as the one named in the 
instrument.® This rule is applied where two per- 


Co., 201 N.T.S. 76, afflrmed 197 
N.T.S, 942, 204 App.Div. 864, 

Tex.—^Merchants* & Planters* State 
Bank of Winnsboro, Tex., v. Brew- 
er. Civ.App., 286 S.W. 263. 

Wash.—Moore v. Webster, 71 P.2d 
369. 191 Wash. 394. 

22 C.J. p 1242 note 89. 

94. lowa.—^Kessel v. Muiray, 196 N. 
W. 6-91, 197 lowa 17, 33 A.Lr.R. 
1346. 

22 C.J. p 1242 note 90. 

95. 111.—Hypes v. Griffln, 89 111. 134, 
31 Am-K. 71. 

22 C.J. p 1242 note 91. 

96. U.S.—In re Warren, D.C.Me., 29 
F.Cas.lsro.17,191, 2 Ware 322. 

Cal.—Mllonas v. Sarantltls, 292 P. 

978, 109 Cal.App. 343. 

Mass.—Trowbridge v. Chishman, 24 
Pick. 310. 

N.C.—Brown v. Town of Hillsboro, 
117 S.EI. 41, 186 N.C. 368. 

Ohio.—^Posdick v. Van Hom, 40 Ohio 
St 469. 

Or.—^Arambum v. Guerrlcasoitla^ 

193 P. 922, 98 Or. 258. 

Pa.—^Dinser v. Friedinan, 123 A, 641^ 
279 Pa. 8. 

WaslL—^Vancouver Nat Bank v. 

KatZr 262 P. .934, 142 Wash. 306. 
22 CJr. p 1242 note 93. 


97. TJ.S.—^Hutchinson v. Peyton, C. 
C.D.C., 12 P-Cas.No.6,968, 2 Cranch 
C.C. 366. 

Tex.—New Amsterdam Casualty Co. 
V. Harringrton, CIv.App., 11 S.W.2d 
633, error dlsmissed. 

99. Ga.—^Dorsey v. Rankin, 157 S.B. 

876, 43 Ga.App. 12. 

Ky.—Owin^rs v. Trotter, 1 Bibb 167. 
99. Wash.—^Alaska Pac. Salmon Co. 
V. Matthewson, 101 P.2d 606, 3 
Wash.2d 660. 

22 C.J. p 1242 note 96. 

1. La,—Calhoun v. Star Ins. Co. of 
America, 106 So. 231, 169 La. 77. 

22 C.J. p 1242 note 97. 

2. 111.—^Daugherty v. Heckard, 89 
Ill-App. 644, afflrmed 69 N.B. 669, 
189 111. 239. 

3. Mass.—Getchell v. Poster, 106 
Mass. 42. 

4- U.S.—^Duell V. Greiner, D.C.Fla., 
15 P.2d 726—^In re Rudy, r>,C.Ky., 
25 P.Supp, 912—^In re Davls & 
Trousdale, I>.C.Tex., 280 P. 136. 
111.—^Dreyfus v, Union Nat Bank, 46 
N.B. 408, 164 111. 83. 

22 C.J. p 1242 note 1. 

5. Ohio.—^Teare v. Cain, 7 Ohio Clr. 
Ct 375, 4 Ohio Cir.Dec. 643. 

6. N.T.—In re Allen St in City of 
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New York, 266 N.T.S. 277, 148 
Misc. 488. 

22 C.J. p 1243 note 3. 

7. N.J.—Gansevoort Bank v. Carra- 
san, 66 A. 741, 69 N.J.Law 404. 

22 C.J. p 1243 note 4. 

e. Cal.—Branch v. Bekins Van & 
Storage Co., 290 P. 146, 106 Cal. 
App. 623. 

Conn.—^Bryant Electric Co. v. Stein, 
111 A. 204, 96 Conn. 211. 

111.—^Daytona Gables Development 
Co. V. Glen Plora Inv. Co., 178 N.B. 
107, 346 111. 371. 

La.—^Portner’s Heirs ▼. Good Pine 
Lumber Co., 83 So. 319, 146. La. 
11—Sisters of Charity of Incar¬ 
nate Word V. Emery, 81 So. 99, 144 
La. 614—^French Market Ice Mfgr. 
Co. of New Orleans v. Dalton, 130 
So. 122, 16 La.App. 116. 

Me.—Inhabitante of Brownville v. U. 
S. Pegrwood & Shank Co., 123 A. 
170, 123 Me. 379. 

Mass.—SoTiza v. Metropolitan Life 
Ins. Co., 170 N.E. 62, 270 Mass. 
189. 

Mich.—Hali V. EQuitable Life Assur. 
Soc. of U. S., 295 N.W. 204, 296 
Mich. 404—^Meyer -v. Shapton, 144 
N.W. 887, 178 Mich. 417. 

N.J.—^Winfield v. Saunders, 147 A. 
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sons have the same name and it is uncertain which 
was intended;^ where a contract has been made in 
the name of a partnership and it does not appear 
who the members of the partnership are or who 
were intended to be bound thereby;!® or where a 
contract has been signed with an incorrect, fictitious, 
assumed, business, or trade name.i^ 

§ 994. - Relations of Parties 

The actual relatlon between parties to an instrument 
may be shown by parol where the effect of the wrlt- 
Ing Is not thereby varled. 

The relation actually existing between parties to 
an instrument may be shown by parol, where the 
effect of such evidence is not to vary the effect of 
the writing.^2 However, parol evidence is not ad- 
missible to show the relationship of the parties 
where the instrument itself fixes their relation¬ 
ship and where a written paper appears to be 
a joint undertaking of ali the signers, parol evi¬ 
dence is not admissible to show that some of the 


signers were parties of the first part contracting 
with the others as parties of the second part.^^ 

§ 995. -Mistake or Variance in Name 

As a general rule a mistake or variance In the name 
of a party to an Instrument may be shown by parol, al- 
though there is some authorlty to the contrary, 

Wliile there are cases supporting the rule that a 
written instrument can be reformed oniy in equity 
and hence that in an action or proceeding at law 
parol evidence is not admissible to show a mistake 
in the name of a party,!® at least where the con¬ 
tract is one which is required by law to be in writ- 
ing,!® the more generally accepted view is that, at 
law as well as in equity, a mistake or variance in 
the name of a party may be shown and parol evi¬ 
dence admitted to show the real party intended.!*^ 
However, parol evidence has been held not admissi¬ 
ble to prove that a lease, which reserves rent to 
one person and which purports to be for his sole 
use, was meant and intended to be for the benefit of 


537, afflrming: 142 A. 907, 6 N.J. 
Misc. 833. 

S.C.—Setzer v. Foil, 183 S,E. 907, 179 
S.C. 232. 

Tex.—Klriff v. Wlse, Com.App., 282 
S.W. 670, reversing: Wise v. Boyd, 
C1V..A.PP., 267 S.W. B43—^Warren v. 
Parlm-Orendorff Implement Co., 
Civ.App., 207 S.W. 686, error re- 
fused. 

22 C.J. p 1243 note 5—-18 C.J. p 176 
note 31. 

9. U.S.—Norton v. Larney, Okl.,. 46 
S.Ct 145, 266 U.S. 511, 69 L.Ed. 
413, affirmlngr, C.C,A., 289 P. 396. 

Idaho.—McDouffall v. Servel, 292 P. 
590, 50 Idaho 9. 

Mo.—Sims V. Missourl State Life 
Ins. Co., 23 S.W.2d 1075, 223 Mo. 
App. 1150. 

N.J.—Winfield v. Saunders, 142 A 
907, 6 N.J.M 1 SC. 833, afflrmed 147 
A. 537, 105 N.J.Law 680. 

Pa.—Scull V. ScuU, 167 A. 496, 109 
Pa.Super. 226. 

22 C.J. p 1243 note 6. 

Where there is no amhigtLlty or 
nneertainty as to which of two per- 
sons having the same name was in¬ 
tended, parol evidence is inadmissi- 
ble.—Standard Life & Accident Ins. 
Co. V. Taylor, 34 S.W. 781, 12 Tex. 
Civ.App. 386. 

10. Ga.—Tarbutton v. Duggan, 163 
S.B. 298, 45 Ga.App. 31. 

R.I.—Winoker v. Winoker, 136 A. 
764, 48 R.I. 184. 

Tex—Southern Surety Co. v. Bus 
Union Station, Civ.App., 23 S.W.2d 
484, error dismiased. 

22 C.J. p 1244 note 7. 

Beed made to flrm ia flzaa aame 
N.C.—Murray v. Blackledge, 71 N.C. 
492. 

22 C.J. p 1244 note 7 Ca]. 


11. Ala.—^National Life & Accident 
Ins. Co. V. Saffold, 144 So. 816, 225 
Ala. 664. 

111.—Beilin v. Krenn & Bato, 183 N. 
E. 330. 350 111. 284—Mackie v. 
Schoenstadt, 138 N.B. 686, 307 111. 
398. 

N J.—Rosenherg v. Maryland Casual- 
ty Co., 130 A. 726, 3 N.J.Misc. 1132, 
afflrmed 132 A 923, 102 N.J.Law 
724, 

N.T.—^Mail & Express Co. v. Parker 
Axles, Inc., 198 N.T.S. 20, 204 

App.Div. 327. 

S.D.—^Anderson v. Security Land Co., 
224 N.W. 937, 56 S.B. 40. 

22 C.J. p 1244 note 9. 

12. 111.—Schultz V. Charleston, 261 
Ill.App. 61. 

Kan.—^Atchlson, T. & S. P. Ry. Co. v. 
Boyle Commission Co., 178 P. 614, 
616, 104 Kan. 166, cillng Ctorpns 
Jnrls. 

Md.—Kremen v. Rubin, 116 A 640, 
139 Md. 682. 

Mass,—Pearlstem v. Noviteh, 131 N. 

E. 853, 239 Mass. 228. 

Minn.—Judd v. Skidmore, 22 N.W. 
183, 83 Minn. 140—Austln v. 

Wacks, 16 N.W. 409, 30 Minn. 335. 
Pa.—Brink v. Shaffer, 169 A. 719, 
306 Fa. 386. 

S,D.—^Healy-Owen-Hartzell Co. v. 
Bonilla Equity Exchange, 219 N.W. 
791, 63 S.B. 1. 

Utah.—Garrett v. Ellison, 72 P.2d 
449, 452, 93 Utah 184, citing Cor. 
pus Jnrls. 

22 C.J. p 1244 note 13, p 1229 note 78 
—10 C.J. p 199 note 89 [a] (1)— 
30 C.J. p 1023 note 8. 

Admlssiblllty of parol evidence to 
Show relationship of parties In de- 
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termining liabilities on obligations 
for payment of money see supra § 
985. 

13. Ky.—Pederal Chemical Co. v. 
Pioneer Coal & Coke Co., 246 S.W. 
127, 197 Ky. 110. 

14. Mass.—^Mynck v. Bame, 9 Cush. 
248. 

22 C.J. p 1246 note 16. 

15. Wis.—Zbikowski v. Straz, 295 
N.W. 777, 286 Wis. 462. 

22 C.J. p 1246 note 17. 

Admissibility of parol evidence to 
Show grantee as person other than 
one named in deed see supra § 916. 

16. U.S.—Grant v. Naylor, Md., 4 
Cranch 224, 2 L.Ed. 603. 

22 C.J. p 1245 note 18. 

17. Ala.—Reese v. Mackentepe, 140 
So. 550, 224 Ala. 372. 

Cal.—Branch v. Bekins Van & Stor- 
age Co., 290 P. 146, 162, 106 Cal. 
App. 623, quoting Ooxpnn JUiis. 
Del.—^Washington Pire Co. No. 7, of 
City of Wilmington v. Yates, 116 
A 365, 13 Del.Ch. 32—Elbert v. 
Wilmington Turngemelnde, 107 A. 
216, 7 Boyce 365. 

La.—Portner’s Heirs v. Good Pine 
Lumber Co., 83 So. 319, 146 La. 11. 
Me.—Inhabitants of Brcrwnvllle v. U. 
S. Pegwood & Shank Co., 123 A 
170, 123 Me. 379. 

Mich.—Hali V. Bquitable Life Assur. 
Soc. of U. S., 296 N.W. 204, 296 
Mich. 404. 

Mo.—Settles v. Soott, 211 S.W. 86. 
Tex—^Weeks v. San Angelo NaL 
Bank, Civ.App., 65 S.W.2d 348, er¬ 
ror refused. 

22 aj. p 1245 note 19. 
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another person,^® or that the name of the wrong 
person was inserted in a bond by mistake.^* 

§ 996. Place of Execution 

Paro? evidence is admissible to show that an instru- 
ment was executed at a place other than that stated In 
the writing. 

The place at which an instniment was executed, 
not being an essential part of the writing, parol ev¬ 
idence is admissible to show that the instrument 
was executed at a place different from the one at 
which it purports to have been executed.^® 

§ 997. Prior and Contemporaneous Collateral 
Agreements 

The parol evidence rule does not preclude the admis- 
slon of extrfnsfc evidence of a valld prior or contempo¬ 
raneous parol agreement which is collateral both In form 
and substance in that, although related in a general 


sense to the written instrument In questlon, it is Inde- 
pendent thcreof and does not vary or contradict the ex- 
press or implied provisions thereof nor invade the par- 
ticular fleld which the instrument undertakes expressiy 
or impilediy to cover, but instead has for its subject a 
matter which the parties might naturally deal with sepa- 
rately. 

The rule excluding parol evidence to vary or con¬ 
tradict a writing does not extend so far as to pre¬ 
clude the admission of extrinsic evidence to show 
a valid prior or contemporaneous collateral parol 
agreement between the parties, which is separate 
and distinet from, and independent of, the written 
instrument, has not been merged in, or superseded 
by, such instrument, and does not contradict, con- 
flict with, or vary the express or implied provi¬ 
sions thereof or deal with a definite and particular 
subject matter which the written instrument ex¬ 
pressiy or impliedly undertakes to cover.21 Except 
where, as shown infra § 999, the writing expressiy 


18. N.T.—Jackson v. Foster, 12 
Johns. 488. 

19. N.C.—Coleman v. Crumpler, 13 
N.C. 608. 

22 C.J. p 1246 note 22. 

20. Cal.—^Taylor v. Lundblade, App.. 
111 P.2d 344—Gas Appliance Sales 
Co. V. W. B. Bastian Mfg. Co., 262 
P. 462, 87 Cal.App. 301. 

22 C.J. p 1245 note 23. 

21. U.S.—Leverlng v. Indemnity Ins. 
Co. of North America^ C.C.A.CaI., 
50 P.2d 151, 153, citingr Ooipris Jtu 
rla—Stewart v. Meadows, C.C.A. 
Mo., 282 F. 861. 

Ala.—^Pyle v. Pizitz, 110 So. 822, 215 
Ala. 398—Bissell Motor Co. v. 
Johnson, 97 So. 49» 210 Ala. 38. 
Cal.—^Buckner v. A. Leon & Co., 267 
P. 693, 204 Cal. 226—^McKee v. 
Lynch, 104 P.2d 676, 40 Cal.App.2d 
216—^Davis Welding- & Manufac- 
turing* Co. v. Advance Auto Body 
Works, 100 P.2d 1067, 38 Cal.App. 
2d 270—Cotton v. Biverslde Cernent 
Co., 86 P.2d 136, 29 Cal.App.2d 588 
— Greathou.se v. Daleno, 206 P. 
1019, 67 Cal.App. 187. 

Colo.—^Prochnow v. Victor M. Cox 
Loan & Investment Co., 179 P. 809, 
65 Colo. 580. 

Conn.—^Booth v. Booth & Bayliss 
Commercial School, 180 A. 278, 120 
Conn. 221, 99 A.L.R. 1517—Colin v. 
Dunn, 149 A. 861, 111 Conn. 342, 70 
A.L.R. 740. 

]^el.—Arthur Jordan Plano Co. v. 
Lewis, 164 A. 467, 472, 4 "W.W. 
Harr. 423, citing Corpus Juris. 

Ga.—Stonecypher v. Georgla Power 
Com 189 S.B. 13, 183 Ga. 498, an- 
swers to certified questions con- 
formed to 189 S.E. 672, 55 Ga.App. 
197—^Long V. Cash, 189 S.E. 73, 64 
Ga.App. 764—^Bemstein v. FS.gel- 
son, 143 S.B. 237, 38 Ga.App. 294. 
lowa.—^Andrew v. Brooks, 257 N.W. 
315, 191 lowa 134, citing Corpus 


Turis —In re Simplot’s Estate, 246 

M. W. 396, 215 lowa 678—Cox v. 
Flelsher Const. Co., 223 N.W. 521, 
208 lowa 458—Stoner v. Stehm, 
202 N*.W. 530, 200 lowa 809—Mil- 
ler Hotel Co. v. Gorman, 190 N.W. 
524, 194 lowa 751. 

Ky.—Bullock v. Young, 67 S.W.2d 
941, 252 Ky. 640. 

La.—^Wainwrlght v. Gilham, Aplp., 
188 So. 434—^Brandin Slate Co. v. 
Fornea, App., 183 So. 572. 

Mass.—^Western Newspaper Union v. 
Dittemore, 161 N.E. 908, 264 Mass. 
74—^Williams v. Pittsfleld Lime & 
Stone Co., 154 N.E. 572, 268 Mass. 
65. 

Mo.—Slabon v. St. Louis Car Co., 
App., 102 S.W.2d 939—Hart v. Rie- 
del, App., 51 S.W.2d 891—First 
Nat Bank & Trust Co. v. Llmpp, 
288 S.W. 967, 221 Mo.App. 961— 
Pate V. Mullen, App., 209 S.W. 291. 
N.M.—Baca v. Fleming, 187 P. 277, 
25 N.M. 643. 

N.Y.—Mitchill v. Lath, 160 N.E. 646, 
'247 N.Y. 377, 68 A.L.R. 239, revers- 
ing Mitchell v. Lath, 221 N.Y.S. 
864, 220 App.Div. 776, and reargu- 
ment denied Mitchill v. Lath, 162 

N. E. 611, 248 N.Y. 526—^American 
Aniline Products v. Mitsui & Co., 
179 N.Y.S. 895, 190 App.Div. 486 
—Davis V. Davis, 206 N.Y.S. 710, 
123 Misc. 504. afflrmed 208 N.Y.S. 
850, 213 App.Div. 846. 

N.C.—Boone v. Boone, 9 S.B.2d 383, 
217 N.C. 722. 

Okl.—Mid-West Chevrolet Corpora¬ 
tion V. Noah, 48 P.2d 283, 173 Okl. 
198—Oklahoma Natural Gas Cor¬ 
poration V. Grier, 39 P.2d 688, 170 
Okl. 291—Oklahoma Natural Gas 
Corporation v. Duffey, 39 P.2d 687, 
170 Okl. 291—Oklahoma Natural 
Gas Corporation v. Hudson, 39 P. 
2d 686, 170 Okl. 291—Oklahoma 
Natural Gas Corporation v. Doug- 
las, 39 P.2d 678, 170 Okl. 284, 101 
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A.L.R. 144—^Packard Oklahoma 
Motor Co. V. Funk, 245 P. 671, 117 
Okl. 96—City Nat. Bank of Mc- 
Alester v. Edwards, 229 P. 487, 100 
Okl. 202. 

Or.—Thorne v. Edwards, 34 P.2d 640, 
147 Or. 443. 

Pa.—In re Crldge’s Estate, 137 A. 
465, 289 Pa. 331—McCormick v. 
Harris, >196 A. 885, 130 Pa.Super. 
175. 

S.C.—^Ballenger v. Macauley, 157 S. 
E. 141, 159 S.C. 389—^Knighton v. 
Des Portes Mercantile Co., 112 S. 
E. 343, 119 S.C. 340. 

S.D.—James River Bank of Frank- 
fort V. Hansen, 211 N.W. 976, 61 
S.D. 13—Interstate Surety Co. v. 
Thompson, 186 N.W. 115, 46 S.D. 
91. 

Tenn.—^McGannon v, Farrell, 214 S. 
W. 432, 141 Tenn. 631—Weeks v. 
Dealers' Implement Co., 66 S.W.2d 
686, 16 Tenn. App. 699—DuPont 

Rayon Co. v. Roberson, 12 Tenn. 
App. 261. 

Tex.—Huddleston v. Wheeler Lum- 
ber, Bridge & Supply Co., Civ.App., 
76 S.W.2d 715—Chadwick Machin- 
ery Co. v. Kelley, Civ.App., 60 S. 
W.2d 665—^Dooley v. Gray, Civ. 
App., 64 S.W.2d 668, error dis- 
missed—^Wright v. Williamson, Civ. 
App., 27 S.W.2d 668—North v. At¬ 
las Brick Co., Civ.App., 281 S.W. 
608, modifled on other grounds At¬ 
las Brick Co. v. North, Com.App., 
288 S.W. 146—Brooke Smith & Co. 
V. Southland Life Ins. Co., Civ. 
App., 278 S.W. 916—Houston Nat. 
Exch. Bank v. Chapman, Civ.App., 
263 S.W. 929—Hali v. San Jacinto 
St 9 .te Bank, Civ.App., 265 S.W. 506 
—Taylor Milling Co. v. American 
Bag Co., Civ.App., 230 S.W. 782. 
Utah,—Garrett v. Bllison, 72 P.2d 
449, 93 Utah 184, 129 A.L.R. 666 
—^Last Chance Ranch Co. v. Erick- 
son, 25 P.2d 952, 82 Utah 475. 
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excludes oral a^feements, evidence of a parol coi- 
lateral agreement may be received, regardless of 
whether or not the written agreement contains any 
reference to such collateral agreement ,22 or wheth¬ 
er or not the oral contract refers to the written con- 
tract,23 and whether the action is at law or in eq- 
uity.24 Proof of such an agreement must be ciear 
and precise,25 and the existence of the alleged col¬ 
lateral agreement is a question for the jury.^® 

Although, to justify admission of evidence of an 
oral agreement as a collateral one, the agreement 
must be collateral in form,27 form alone is not suf¬ 
ficient, for, if it were, written contracts might al- 
ways be modified by parol, it not being difiScult, 
where a contract contains several promises on each 
side, to put any one of them in the form of a col¬ 
lateral agreement.28 Substance, and not form, is 
the test;29 and in applying this test the policy of 
the courts of the particular state should be con- 
sidered, such as a policy, more striet than that of 


some other jurisdictions, of upholding the parol ev¬ 
idence rule and not lightly or easily adopting modi- 
fiications thereof.^® To be collateral, the agreement 
may and must be such as the parties might naturally 
make separately and would not ordinarily be ex- 
pected to embody in the writing;^! and it must not 
be so clearly connected with the principal transac- 
tion as to be part and parcel thereof.®^ 

§ 998. - Consistency of Agreement with 

Writing 

Evidence of a prior or contemporaneous verbal agree¬ 
ment Is not admissible to vary, contradict, or defeat tho 
operaflon of a valld written Instrument. 

In order to let in evidence of a collateral agree¬ 
ment between the parties, such agreement must be 
consistent with the terms of the writing; if the ev¬ 
idence tends to vary or contradict the terms of the 
written instrument, or to defeat its operation, it can- 
not be received.^^ With respect to this principle 


vt.—^Roof V. Jerd, 146 A. 260, 102 
Vt. 129, 68 A.L 1 .II. 236—^Wood v. 
James, 106 A 666, 93 Vt. 36. 

Va.—Sale v. Pigrg, 180 S.B. 173, T64 
Va. 402—King v. Commercial Pi- 
nance Co., 175 S.B. 733, 735, 163 
Va. 260, citing Ckirpna JTiixIb. 
Wash.—McGregor v. Pirst Parmers’- 
Merchants’ Bank & Trust Co., 40 P. 
2d 144, 180 Wash. 440—^King v. 
Second Avenue Inv. Co., 200 P. 672, 
117 Wash. 41—Bayers v. Barry, 
194 P. 993, 114 Wash. 252. 

22 C.J. p 1246 note 24. 

Collateral oontxaot of indemnlty 
Tex.—Barker v. Pagg, Civ.App., 107 
S.W.2d 490. 

Collateral contract of snretyshlp 
Tex.—^Durham v. McDowell, Civ. 

App., 265 S.W. 426. 

Agreement for valld and separate 
conslderatlon 

Ga.—Hewlett v. Almand, 103 S.B. 

173, 25 Ga.App. 346. 

Neb.—Elvidge v. Brant, 267 N.W. 
169, 131 Neb. 1. 

Agreement acted on or eseented 

(1) The rule that previous oral 
negotiatlons are merged in a writ¬ 
ten contract, and that the terms of 
the agrreement cannot be made to ap- 
pear otherwise than by the writing, 
dees not prevent proof of collateral 
independent parol agreements be¬ 
tween the parties which were acted 
upon prior to the time of the writ¬ 
ing.—Hilgemeier v. Bower Mfg. Co., 
139 N.B. 691, 81 Ind.App. 191. 

(2) A parol collateral agreement 
which has become exeeuted may be 
sbown to explain the transaction in 
which the collateral agreement was 
exeeuted.—Richards v. Hodges, 80 S. 
B. 439. 164 N.C. 183. 

‘22. Mo.—Scott V. Asbury, App., 198 
S.W. 1131. 


Tex.—^Downey v. Hatter, Civ.App., 48 
S.W. 32. 

23« Kan.—Bundy v. Liberty Life 
Ins. Co., 95 P.2d 660, 160 Kan. 668. 

24. Me.—Bryant v. Mansfleld, 22 
Me. 360. 

25. Pa.—^Locher v. Jones, 32 Pa.Co. 
313. 

26. Ga,—Car ter v. Griflto, 40 S.B. 
290, 114 Ga. 321. 

Tenn.—Hmes v. Willcox, 33 S.W. 914, 
96 Tenn. 148, 64 Am.S.H. 823, 34 
L.R.A. 824, 832. 

27. Minn,—^Taylor v. More, 263 N. 
W. 637, 195 Minn. 448. 

N.T.—Mitchill V. Lath, 160 N.B. 646, 
247 N.T. 377, 68 A.L.R 239, re- 
versing Mitchell v. Lath, 221 N.T. 

S. 864, 220 App.Div. 776, and rear- 
gument denied Mitchill v. Lath, 
162 N.B. 611, 248 N.T. 626--Wil- 
liam H. Waters, Inc., v. March, 
269 N.T.S. 420, 240 App.Div. 120 
—Robertson v. Schoonmaker, 286 
N.T.S. 204, 168 Misc. 627. 

28. N.T,—Mitchill v. Lath, 160 N. 
E. 646, 247 N.T. 377, 68 A.L.R. 239, 
reversing Mitchell v. Lath, 221 N. 

T. S. 864, 220 App.Div. 776, and 
reargument denied Mitchill v. 
Lath, 162 N.B. 611, 248 N.T. 526. 

29. N.T.—Mitchill v. Lath, supra. 
30« N.T.—Mitchill v, Lath, supra. 

31. Minn.—Taylor v. More, 263 N. 

W. 537, 196 Minn. 448. 

Neb.—Elvidge v. Brant, 267 N.W. 
169, 131 Neb. 1. 

N.T.—Mitchill V. Lath, 160 N.B. 646, 
247 N.T. 377, 68 AL.R. 239, re¬ 
versing Mitchell V. Lath, 221 N.T. 
S. 864, 220 App.Div. 776, and rear¬ 
gument denied Mitchill v. Lath, 
162 N.B. 611, 248 N.T. 526—Wil- 
liam H. Waters, Inc., v. March, 269 
N.T.S. 420, 240 App.Div. 120—Rob- 
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ertson v. Schoonmaker, 286 N.T.S. 
204, 168 Misc. 627. 

Pa.—McCormick v. Harris, 196 A. 

885, 130 Pa.Super. 176. 

Test 

(1) Test to determine whether oral 
agreement is collateral is to ascer- 
tain whether. In view of circum- 
stances of parties, subject matter, 
and nature of writing, tt would have 
been natural for contractlng parties 
to have embodied oral agreement in 
their writing had they Intended to 
make it a part of their contractual 
obligations.—Thorne v. Edwards, 34 
P.2d 640, 147 Or. 443. 

(2) Another statement is that the 
test of whether the parol agreement 
comes within the fleld embraced by 
the writing is to determine whether 
the parties would naturally and nor- 
mally Include the one in the other. 
Ariz.—Stewart v. Southwest Cotton 

Co., 2 P.2d 1041, 38 Ariz. 547. 

Pa.—Bryant v. Bryant, 144 A. 904, 
296 Pa. 146—^Wagner v. Marcus. 
136 A 847, 288 Pa. 579—McCormick 
V. Harris, 196 A 885, l30 Pa.Super. 
176—Spangler v. Zimmerman, 60 
Dauph.Co. 93. 

32. Minn.—Taylor v. More, 263 N.W. 
637, 195 Minn. 448. 

N.T.—Mitchill v. Lath, 160 N.B. 646, 
247 N.T. 377, 68 AL.R. 239. re¬ 
versing Mitchell V. Lath, 221 N.T. 
'S. 864, 220 App.Div. 7*76, and rear¬ 
gument denied Mitchill v. Liath, 
162 N.B. 611, 248 N.T. 526—Robert¬ 
son V. Schoonmaker, 286 N.T.S. 
204, 158 Misc. 627. 

33. U.S.—^Prlce, Porbes & Co. v. 

Montgomery, C.C.A.I11., 115 F.2d 

611—Liberty Petroleum Co. v. Cal- 
ifornia Co., C.C,A.Colo., 114 F.2d 
980—Harris v. Llpscomb Lumber 
Co., C.C.AN.C., 77 F.2d 665—First 
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it has been said that the implied provisions or con- 


ditions of a contract are as much a part of its terms 


Nat. Bank v. Pldellty Nat. Bank 
of Oklahoma City, C.C.A.Tex., 74 
F.2d 447—Wells Fargo Bank & 
Union Tnist Co. v. McDuffle, C.C. 
A.Cal., 71 P.2d 720. certiorari de- 
nled McDuffle v. Wells, Fargo Bank 
& Union Trust Co.. 65 S.Ct. 346, 
293 U.S. 626, T9 L Ed. 713—David 
V. Robert Dollar Co., C.C.A.Or., 2 
F.2d 803—P. D. Cummer & Son 
Co. V. Pindley, D.C.Pa, 80 P.Supp. 
884, afflrmed, C.C.A., Pindley v. P. 
D. Cummer & Son Co., 109 P.2d 
1015—^Lathrop v. Rice & Adams 
Corporation, D.C.N.T., 17 P.Supp. 
622—Century Electric Co. v. De- 
troit Copper & Brass Rolling Mills, 
C.C.A.MO., 264 P. 49 —-Bernheim v. 

U. S., 61 CtCl. 763. 

Ala.—Perkins Oil Co. of Delaware 

V. Davis, 163 So. 417, 419. 228 Ala. 
190, citing Corpus Juris—^Bell, 
Rogers & Zemurray Bros. v. Jen- 
kins, 130 So. 396, 397, 221 Ala. 662, 
Quoting Corpus Juris—Nortli River 
Ins. Co. of City of New York v. 
Waddell, 112 So. 336, 216 Ala. 65, 
52 A.D.R. 838. 

Ari 2 L—Welker V. Mishkin, 251 P. 891, 
31 Ariz. 239. 

Ark.—^Pictorial Review Co. v. Rosen, 
286 S.W. 385, 171 Ark. 719. 

Cal.—^Maxwell v. Carlon, 86 P.2d 666, 
30 Cal.App.2d 356—^De Olazabal v. 
Mix, 74 P.2d 787. 24 Cal,App.2d 
258—Stone Drill Corporation v. 
Stoody Co., 40 P.2d 946, 4 Cal.App. 
2d 367—Cross v. Thlele, 197 P. 974, 
51 Cal.App. 780. 

Colo.—Index Shale Oil Co. v. Wlieel- 
er, 255 P. 982, 81 Colo. 402. 

Fla.—^Prescott v. Mutual Ben. Health 
& Accident Ass'n, 183 So. 311, 133 
Pia. 610, 119 A.L.R. 625—Moses v. 
Woodward, 147 So. 690, 109 Fla. 
348, reversing 140 So. 651, 109 Pia. 
348, rehearing granted 141 So. 117, 
109 Pia. 348. 

Ga.—Stonecypher v. Georgia Power 
Co., 189 S.E. 13. 183 Ga. 498, an- 
swers to certifled auestions con- 
formed to 189 S.B. 672, 55 Ga.App. 
197—^Brinson v. Franklin, 171 S.E. 
287. 177 Ga. 727—Roberts v. In- 
vestors’ Sav. Co., 113 S.E. 398, 154 
Ga. 45—^Head v. Waycross Coca- 
Gola Bottling Co.. 171 S.B. 5*83, 47 
Ga.App. 842—^Middlebrooks v. Dun- 
Jap-Huckabee Auto Co., 162 S.E. 
163, 44 Ga.App. 543—^Missourl Paint 
& VaLmish Co. v. Balnbridge Va- 
Tlety Works. 168 S.E. 615, 43 Ga. 
App. 317—Boston Ins. Co. v. H. B. 
Burch & Bros., 150 S.E. 458, 40 Ga. 
App- 617—Googe V. York, 142 S.E. 
662, 38 Ga.App. 62—Jones v. Pul¬ 
ler, 107 S.E. 644. 27 Ga.App. 84 -t- 
Producers* Co. v. Empire Cotton 
Oil Co., 104 S.E. 25. 26 Ga.App. 486. 
Hawetii.—^Henry Waterhouse Trust 
Co.' V. Rawlins, 33 Hawaii 876— 
Smith V. LiOe Chee, 27 Hawaii 122, 


Idaho.—Beebe v. Pioneer Bank & 
Trust Co., 201 P. 717, 34 Idaho 385. 
111.—Scholbe V. Schuchardt, 127 N.E. 
169 292 111. 629, 13 A.L..R. 247, re¬ 
versing 212 IlLApp. 663—United 
Service Stations v. Alpert, 33 N.E. 
2d 902, 310 Ill.App. 260. 

Indi.—Mouch V. Indiana Rolling Mill 
Co., 151 N.E. 137, 93 Ind.App. 540. 
lowa.—In re Simplot^s Estate, 246 
N.W. 396, 216 lowa 678—Cady v. 
Lynam, 200 N.W. 190, 198 lowa 
661—^Parriott v. Levis, 196 N.W. 
578, 196 lowa 875. 

Kan.—Continental Supply Co. v. Mor- 
gan, 298 P. 790, 133 Kan. 121. 

Ky.—Citizens Nat. Bank of Glasgow 

V. Damron, 149 S.W.2d 762, 286 
Ky. 43—^Brown v. Union Cent. Life 
Ins. Co., 44 S.W.2d 514, 241 Ky. 
514—Prudential Life Ins. Co. of 
America v. Bowling, 36 S.W.2d 322, 
237 Ky. 290—Cumberland & M. R. 
Co. V. Lucas, 15 S.W.2d 1008, 228 
Ky. 748—^Robb v. Sherrill-Russell 
Lumber Co., 241 S.W. 64, 194 Ky. 
835. 

La.—Qreat Eastern Oil & Reflning 
Co. V. Bullock, 91 So. 680, 161 La. 
209—^Item Co. v. Wormington Ma- 
chlnery & Power BQUipment Co., 4 
La.App. 619—Brenard Mfg. Co. v. 

M. Levy, Inc., 4 La.App. 279, af¬ 
flrmed 109 So. 43, 161 La. 496— 
Brenard Mfg. Co. v. M. Levy, Inc., 

2 La.App. 577, afflrmed 109 So. 43, 
161 La. 496. 

McL—Hlghley v. Phillips, 5 A.2d 824, 
176 Md. 463—Power v. Allied As- 
phalt Products Corporation, 159 A. 
261, 162 Md. 175. 

Mass.—^Vitagraph, Inc., v. Park 
Theatre Co., 144 N.E. 86, 249 Mass. 
25. I 

Mich.—^Reyburn v. Goodrich, 290 N. 

W. 340, 292 Mich. 91—Shabluk v. 
Highland Park State Bank, 209 

N. W. 819, 235 Mich. 648—Vasu v. 
People’s State Bank, 208 N.W. 690, 
234 Mich. 610—Stone v. Steil, 202 
N.W. 982, 230 Mich. 249. 

Minn.—Taylor v. More, 263 N.W. 
637, 196 Minn. 448—Hendrickson v. 
Bannitz, 261 N.W. 189, 194 Minn. 
528—Grosby v. Crescent Oil Co. of 
Minnesota, 266 N.W. 863, 192 Minn. 
98—^McCreight v. Davey Tree Ex- 
pert Co., 254 N.W. 623, 191 Minn. 
489—^Brown v. Backer, 207 N.W. 
20, 166 Minn. 60—Stevens Corpora¬ 
tion V. Parmers' Equipment Co., 
203 N.W. 213, 162 Minn. 465—Shin- 
ners v. Ford, 186 N.W. 704, 161 
Minn. 328—Commercia! Jewelry 
Co. V, Bowen, 176 N.W. 996, 145 
Minn. 487. 

Miss.—Grenada Auto Co. v. Waldrop, 
195 So. 491, 188 Miss. 468—Mlssis- 
sippi State Highway Commission 
V. West, 179 So. 279, 181 Mlsa 206. 
Mb.—^Puchs V. Leahy, 9 S.W.2d 897, 
321 Mo. 47—Cantrell v. Burgess, 
App., 141 S.W.2d 200—^Blrst Nat, 
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Bank & Trust Co. v. Limpp, 288 S. 
W. 967, 221 Mo.App. 961. 

Neb.—Smlth v. Bailey, 181 N.W. 926, 
105 Neb. 754. 

N.M.—Chaves County Buildlng & 
Loan Ass'n v. Hodges, 69 P.2d 671, 
40 N.M. 326—^American Nat. Bank 
of Tucumcari v. Trinidad Bean & 
Elevator Co., 24 P.2d 1106, 37 N. 

M. 514. 

N.Y.—Cordua v. Guggenheim, 8 N.E. 
2d 274, 274 N.Y. 61, reversing In 
re Andrew's Will, 290 N.Y.S. 427, 
248 App.Div. 771—Mltchill v. Lath, 
160 N.E. 646, 247 N.Y. 377, 68 A. 
L.B. 239, reversing Mitchell v. 
Lath, 221 N.Y.S. 864, 220 App.Div. 
T76, and reargument demed Mit- 
chill V. Lath, 162 N.E. 611, 248 N. 
T. 626—^Wllliam H. Waters, Inc., 
V. March, 26*9 N.Y.S. 420, 240 App. 
Div. 120—Smith v. McCullaugh, 
266 N.Y.S. 497, 234 App.Div. 490— 
Lion Brewery of New York City 

V. Loughran, 229 N.Y.S. 216, 223 
App.Div. 623, reversing 226 N.Y.S. 
666, 131 Misc. 331—Robertson v. 
Schoonmaker, 285 N.Y.S. 204, 158 
Misc. 627—^Dornholz v. Home of 
Daughters of Jacob for Aged He- 
brew, 19 N.Y.S.2d 17. 

N.C.—Jelferson Standard Life Ins. 
Co. V. Morehead, 183 S.E. 606, 209 

N. C. 174—Secunty Nat. Bank v. 
Sternberger, 178 S.E. 695, 207 N.C. 
811, 97 A.L.R. 720—Winstead v. 
Acme Mfg. Co., 176 S.E. 304, 207 
N.C. 110—Carlton v. Central Oil 
Co., 172 S.E. 883, 206 N.C. 117— 
Clark V. Atlajitic Coast Line R. Co„ 
135 S.E. 26, 192 N.C. 280—Exum v. 
Lynch, 126 S.E. 16, 188 N.C. 392— 
Jobbers’ Overall Co. v. C. S. Hol- 
lister Co., 119 S.E. 1, 186 N.C. 208 
—^White V. Pisheries Products Co., 
111 S.E. 182, 183 N.C. 22'8—Acme 
Mfg. Co. V. McPhail, 106 S.E. 672, 
181 N.C. 206—^Patton v. Slnclalre 
Lumber Co., lOl S.E. 613, 179 N.C. 
103. 

N.D.—Jensen v. Siegfried, 263 N.W. 
716, 66 N.D. 222. 

Okl.—Bonflls V. Geeslin, 247 P. 673, 
120 Okl. 130—Halsell v. First Nat. 
Bank, 236 P. 532, 109 Okl. 220— 
First Nat. Bank v. Richburg, 181 
P. 145, 76 Okl. 1. 

Or.—^Blackwell v. McDonald, 91 P.2d 
836, 162 Or. 424. 

Pa.—Home Bldg. & Sav. Co. v. Ruth- 
rauff, 145 A. 129, 295 Pa. 237—In 
re Cridge's Estate, 137 A. 455, 289 
Pa. 331. 

S.C.—C. G. Gunter, Inc., v. Hindman, 
179 S.E. 494, 175 S.C. 436—Colum- 
bia Nat. Bank of Columbia v. Peo- 
ple's Bank, 160 S.E. 728, 162 8.0. 
324. 

Tenn.—^McGannon v. Parrell, 214 S. 

W. 432, 141 Tenn. 631—Jackson v. 
Texas Co., 10 Tenn. App. 236— 
Crotzer v. Shawl, 5 Tenn:App. 240. 
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as the written parts, and the rule which forbids the 
proof o£ a collateral parol agreement which is in- 
consistent with the written terms equally forbids 
the proof of one which is inconsistent with its im- 
plied provisions or conditions.34 No additional 


force is added to the rule by inserting in the writ- 
ing a statement of the principle.85 

The foregoing is true, both at law and in eq- 
uity,36 where the written instrument is valid,37 com¬ 
plete, see infra § 999, and unambiguous^S and there 


*rex.—Arrington v. McDaniel, Com. 
App.f 14 S.W.2d 1009, modlfying, 
Civ.App., 4 S.W.2d 262, certifled 
questions answered 25 S.W.2d 295, 
119 Tex. 148—Aero-Gas Reflmng- 
Co. V. Pisk Tire Co., Civ.App., 137 
S.W.2d 191. error refused—Smith 

V. Holloway, Civ.App., 115 S.W.2d 
427—Mauritz v. Schwlnd, Civ.App., 
101 S.W.2d 1085, error dismlssed— 
Stephens v. Carr, Civ.App., 95 S. 

W. 2d 215, error dismlssed—Cot- 
tingham v. Harrison, Civ.App., 89 
S.W.2d 255, error dismissed—Jones 
V. Texas Co., Civ.App., 80 S.W.2d 
761, 762, quoting Ck>rpTL8 Juris— 
First Nat. Bank v. Boyd, Civ.App., 
75 S.W.2d 928, error dismissed— 
Stein V. Gulf Productiori Co., Civ. 
App., 73 S.W.2d 871, error dis¬ 
missed—Blaylock v. Sheffleld Rub- 
■ber Products Corporation, Civ.App., 
'66 S.W.2d 227—Colonial Bullding 

6 Loan Ass*n v. Meyer, Civ.App., 
48 S.W.2d 729—Haskell Motor Co. 
V. Remington, Civ.App., 25 S.W.2d 
913—LeolofC v. Werner, Civ.App., 

7 S.W.2d 1095—Ford Motor Co. v. 
Maddox Motor Co., Civ.App., 3 S.W. 
2d 911, afflrmed Maddox Motor Co. 
V. Ford Motor Co., Com.App., 23 
S.W.2d 333—Columbla Weighing 
Mach. Co. V. MeElroy’s Drug Store, 
Civ.App., 299 S.W. 351-United 
North & South Oil Co. v. Tiller, 
Civ‘.App., 283 S.W. 676—Berry v. 
Guilllot, Civ.App., 250 S.W. 482— 
Sandoval v. Bagle Pass Lumber 
Co., Civ.App., 248 S.W. 132—Wa- 
ters V. Byers Bros. & Co., Civ.App., 
233 S.W. 572. 

Ta.—^Wood V. Southern Shale Brick 
Corporation, 4 S.E.2d 360, 173 Va. 
864—Fidelity & Casualty Co. of 
New York v. Copenhaver Contract- 
ing Co., 165 S.E. 528, 159 Va. 126. 
Wash.—0’Brion v. 0’Brien, 246 P. 
923, 139 Wash. 153—National Bank 
of Commerce of Seattle v. Petti- 
bone, 217 P. 605, 125 Wash. 607— 
Robertson v. Wilson, 209 P. 841, 
121 Wash. 358. 

W.Va.—Ligon v. Godfrey L. Cabot, 
Inc., 15 S.E.2d 595. 

Wis.—Juergens v. Ritter, 279 N.W. 
61, 227 Wis. 480—Firestone Tire 
& Rubber Co. v. Werner, 236 N.W. 
118, 204 Wis. 306. 

22 C.J. p 1248 note 29. 

Oral agreement wUl not be deemed 
collateral to written agreement if it 
contradicts provisions thereof.— 
Thorne v. Edwards, 34 P.2d' 640, 147 
Or. 443. 

Test as to whether evldence is ad- 
missible as exception to general rule 
excluding parol evldence of stlpula- 


tions or conversations' prior to or 
contemporaneous with unambiguous 
written instrument is whether parol 
evldence contradicts written Instru¬ 
ment.—Gibson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 20 
Tenn.App. 168. 

Party who entered luto written 
contract, for a valuable consideration 
and with full knowledge of its terms, 
may not contend successfully nor 
Show by parol that it is not blnd- 
Ing or does not express the real 
agreement and that the real agree- 
hient is a prior or contemporaneous 
parol agreement inconsistent with 
the writing. 

Colo.—Houston v. Snyder, 188 P. 749, 
68 Colo. 214. 

Mo.—Supreme Lodge, K. P., v. Dal- 
zell, 223 S.W. 786, 205 Mo.App. 207. 
Tex.—^Pioneer Bulldlng & Loan Ass’n 

V. Johnston, Civ.App., 117 S.W.2d 
666, error dismissed—Wilie v. 
Hays, Civ. App., 2*69 S.W. 503— 
Wilson V. Enfleld, CiviApp., 249 S.' 

W. 631. . 

Time of agreement 

<1) Parol evldence rule operates 
to exclude evldence of parol agree- 
ments at variance with written con- 
tract only where parol agreements 
are made contemporaneously with or 
prior to written contract.—Connell v. 
Diamond T. Truck Co., 188 A. 463, 
8S N.H. 316. 

(2) Subsequent agreements see in¬ 
fra §§ 1004-1006. 

‘Written Instrument given In pazt 
perfomuuLoe of orni contract 
It is said that the rule that proof 
of a contemporaneous oral agreement 
is not admissible to contradict or 
vary the terms of a written contract 
does -not apply where the contract 
itself is oral, and the written instru¬ 
ment is given merely in part per- 
formance of it; but it is also stated 
that, in such case, the written agree¬ 
ment may not be disputed as to the 
matters covered by it.—Independent 
Harvester Co. v. Malzohn, 179 N.W. 
727, 147 Minn. 145. 

34b Minn.—Taylor v. More, 263 N.W. 
537, 196 Minn. 448—Cargill Com- 
mission Co. v. Swartwood, 198 N. 
W. 536, 169 Mmn. 1. 

N.T.—Mitchill V. Lath, 160 N.B. 646, 
247 N.Y. 377, 6'8 A.L.R. 239, re- 
verslng Mitchell v. Lath, 221 N.Y. 
S. 864, 220 App.Dlv. 776 and rear- 
gument denied Mitchill v. Lath, 
162 N.B. 611, 248 N.Y. 526—William 
H. .Waters, Inc., v. March, 269 N. 
Y.S. 420, 240 App.Dlv. 120. 

22 C.J. p 1261 note 30. 
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Oral agreement not to amend cor¬ 
porate charter 

To permit introduction of an al- 
leged oral agreement among three 
stockholders who held all of Class 
A stock In oil company which car- 
ried with it speclal veto rights relat- 
ing to the election of directors that 
they would not further amend cor¬ 
porate charter by striking out spe- 
cial veto rights, would violate parol 
evidence rule, where no provision re- 
stricting right to amendment ap- 
peared in charter.—^Aldrldge v. Fran- 
co Wyoming Oil Co., Del.Ch., 7 A. 
2d 753, sustained 14 A.2d 380. 

36. Cal.—Dolan v. Carmel Canning 
Co., 234 P. 926, 71 Cal.App. 197. 

36. Ala.—^Worthington v. Eggler, 98 
So. 788, 210 Ala. 635. 

Fla.—E. J. Sparks Enterprises v. 
Christman, 117 So. 388, 96 Fla. 928 
—^Forbes v. Pt. Lauderdale Mer- 
cantile Co., 90 So. 821, 83 Fla 66. 
Xn law action parties to written 
contract cannot show inconsistent 
contemporaneous oral agreement, 
subject matter of which is covered 
by contract.—Beers v. Atlas Assur. 
Co., 258 584, 216 'Wis. 165. 

37. N.J.—Aboczky v. Stier, 18 A.2d 
262, 126 N.J.Law 109. 

Va.—^Wood V. Southern Shale Bnck 
Corporation, 4 S.E.2d 360, 173 Va. 
364—^King v. Commercial Finance 
Co., 176 S.E. 733, 163 Va 2^0. 
Xnetroment with valld consideratiota 
U.S.—Drake v. Moore, D.C.I11., 14 P. 
Supp. 89. 

Apparently legal contract 
Pa—Miller v. Mlller, 131 A 236, 284 
Pa 414. 

Validlty not disputed 
Cal.—^Mulholland v. Parker, 78 P.2d 
1045, 26 Cal.App.2d 107. 

38. Cal.—^Mulholland v. Parker, 78 
P.2d 1046, 26 Cal.App.2d 107. 

Fla.—^McComb v. Hygeia Coca-Cola 
Bottling Works, 188 So. 219, 137 
Fla. 260—Holly Hili Grove & Fruit 
Co. V. Wicker, 133 So. 622. 101 Fla 
181, modifLed on other grounds 135 
So. 780, 101 Fla 184—E. J. Sparks 
Enterprises v. Christman, 117 So. 
388, 96 Fla 928—^Forbes v. Ft. 
Lauderdale Mercantile Co., 90 So. 
821, 83 Fla 66. 

Ga.— A. W. Muse Co. v. Collins, 199 
S.E. 856, 58 Ga.App. 753. 

Mass.—^Warren v. Stoneman, 176 N. 

E. 795, 276 Mass. 259. 

Mo.—^A, B. Collins & Co, v. Quentln, 
App., 71 S.W.2d 758. 

Okl.—^Roth V. Roach, 242 P. 201, 116 
Okl. 199. 
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is no fraud, accident, mistake,^® dnress,^® undue in- 
fiuence,^^ illegality,^^ i^ck or insufEciency of con- 
sideration,43 or other ground for reforming it or 


setting it aside,^^ and it is sought to vary or con- 
tradict it, or defeat its operation, in respect of its 
duration,45 obligation,^® binding effect,^^ time or 


R.I.—Burns v. Devoren, 112 A. 428. 
Tenn.—Gibson County v. Fourth & 
First Nat. Bank, 98 S.W.2d 184, 20 
Tenn.App. 168. 

Tex,—Randolph v. Mackecllney, Civ. 
App., 52 S.W.2d 926—Smith v. 
Hampton, Civ.App., 42 S.W.2d 466. 
Vt.—Hayden v. Hoadley. 111 A. 343, 
94 Vt 346. 

W.Va.—Central Truat Co, v. Virginia 
Trust Co., 197 S.E. 12, 120 W.Va, 
23. 

ZnatnimeiLt aliBOlute on Its face 

U.S.—^Bnglish v. Hetheringrton & 
Bemer, C.C.A.I11., 71 F.2d 613. 
XrxLeoxLdltloiial wxifcten. prosnlse 
IU.—Sugar V. Marinello, 2*60 HLApp. 
85. 

PlalA and nnaanldgiioiu wxitteiL ooiu 
txact 

Miss.—Mcinnis v. Manning, 95 So. 
250, 131 Miss. 119. 

W.Va.—0’FarreU v. Virginia Public 
Service Co., 177 S.B. 304, 115 W. 
Va. 602. 

CoxLtraet containiiig plain language 
U.S.—^Ingram-Bay Lumber Co. v. 
Schultz, C.C.A.Wis., 45 F.2d 359, 
order denied 61 S.Ct. 365, 283 U.S. 
838. 76 UBd. 1445. 

Wrttten. eoatmot oertaia ia texnui 
Cal.—Coneland Water Co. v. Nlck- 
alls, 242 P. 618, 76 Cal.Aj?p. 212. 
Wzittaa contxact liaving dear «»/1 
Tuuuablgnoas temne 
111.—Carlton v. Smith, 2 N.E.2d 116, 
285 HLApp. 380. 

Ternas of wxlttea ooatract nelther 
amliigaons nor obsoare 
Pa.—National Engraving Co. v. 
Qchmler, 27 North.Co. 1T8. 

Whexe ocfatxaot terna is amhlgi&oas, 
evldence of antecedent or contempo- 
raneous oral agreements or conver- 
sations Is admisslble for purposes of 
interpretation.—^Darling & Co. v. 
Frank Carter Co., 242 N.W. 619, 208 
Wis. 222—^Firestone Tire & Rubber 
Co. V. Wemer, 236 N.W. 118, 204 
Wis. 306. 

39. U.S.—^U. S. Shipping Board 
Bmergency Fleet Corporation v. 
Galveston Dry Dock & Construc- 
tion Co., C.C.A.Tex., 13 P.2d 607, 
certiorari denied Galveston Dry 
Dock & Construction Co. v. U. S. 
Shipping Board Bmergency Fleet 
<!orporatlon, 47 S.Ct 237, 273 U.S. 
725, 71 L.Bd. 860—Kiamer v. 

Harsch, C,C.A,Pa,, 278 F. 860. 

Cal.—^Parigian v. Citizens Nat. Trust 
& Savlngs Bank of Los Angeles, 
App., 110 P.2d 117. 

Mo.—St. Louls Basket & Box Co. v. 

Mastln, App., 79 S.W.2d 493. 

Okl.—^Investors Royalty Co. v. Lew- 
Is, 91 P.2d 764, 185 Okl. 302— 
Rock V. Fisher, 241 P. 496, 116 


Okl. 53—^Relnheimer v. Mays, 182 
P. 230, 76 Okl. 131. reversing 174 
P. 762. 

Pa,—^Richards v. Integrity Trust Co., 
177 A. 28, 317 Pa, 613—Stelninger 
V. Spaid, 160 A, 620, 300 Pa, 428— 
Citizens* Nat Bank of Waynes- 
burg, Pa,, V. Wisecarver, 150 A. 
103, 300 Pa, 60—Bryant v. Bryant 
144 A. 904, 296 Pa. 146—Kuhn v. 
Commonwealth, 140 A. 527, 291 Pa, 
497—Colonial Mfg. Co. v. Carideo, 
16 A.2d 731. 142 Pa.Super. 486— 
Crew Levick Co. v. Philadelphia 
Inv. Buildlng & Loan Ass’n, 177 A, 
498, 117 Pa,Super. 397—Gordon v. 
Iron City Industrial Cleaning Cor¬ 
poration, 167 A. 660, 109 Pa.Super. 
216—Cohen v. Shure, 18 Pa,Dist. & 
Co. 68—^National Bank of Fayette 
Coimty, 4 Fay.DJ. 155—^Neff v. 
Schmler, 27 North.Co. 131—Greer 
V. Miller-Bulck, 68 York Leg.Rec. 
123. 

Tex.—^Tatskett v. Cunningham, Civ. 
App., 91 S.W.2d 966—Randolph v. 
Mackechney, Clv.App., 62 S.W.2d 
926—Smith v. Hampton, Civ.App., 
42 S.W.2d 46'6—Texas Illinois Oo. 
V. Gant Civ.App., 261 S.W. 675— 
D. Sulllvan & Oo. v. Schrelner, 
Civ.App., 222 S.W. 814, error re- 
fused. 

W.Va,—0*FaiTeU v. Virginia Public 
Service Co., 177 S.H. 304, 116 W. 
Va. 502. 

Ahsence of fTaud or mlstake 

Cal.—^Mulholland v. Parker, 78 P.2d 
1046, 26 CaJ,App.2d 107—Dolan v, 
Carmel Canmng Co., 234 P. 926, 
71 Cal.App. 197. 

Conn.—Splvack v, Connectlcut 
Smiles, 20 A.2d 731, 128 Conn. 146. 
Del,—JefCeris v. WlUiam D. Mullen 
Co., 130 A. 89, 15 Del.Ch. 9. 

Ind.—Friedman v. Citizens* Natural 
Gas, Oil & Water Co., 147 N.E. 294, 
82 Ind.App. 667—McNaught v. Mc- 
Naught 133 N.E. 402, 77 Ind.App. 
171. 

—J. B. Coit Co. V. Kocher, 256 
P. 48, 123 Kan. 286—Macksville 
State Bank v. Ehrlich, 241 P. 462, 
119 Kan. 796. 

Ky.—^McKenna v. Culton, 80 S.W.2d 
13, 258 Ky. 333—Geary-Gay Motor 
Co. v. Chasteen, 68 S.W.2d 393, 
248 Ky. 283. 

Mass.—^Whittier v. Goldberg, 174 N 
E. 491, 274 Mass. 836. 

Mich.—^Karnov v, Goldman, 201 NW 
447, 229 Mich. 651. 

Mo.—Schroeder v. Drewer, Add.. 113 
S.W.2d 1046. 

N‘.T.—^Kirkpatrick Home for Child- 
less Women v. Kenyon, 196 N.T.S. 
476, denying motion 196 N.T.S. 260, 
119 MIsc. 349, and afflrmed 199 n! 
Y.S. 851, 206 App,Dlv. 728. 
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Okl.—^Roth V. Roach, 242 P. 201, 116 
Okl. 199. 

Pa.—^Neville v. Kretzschmar, 114 A, 
626, 271 Pa. 222. 

Tex.—^White, Ward & Erwin v. Ha- 
ger, 248 S.W. 319, 112 Tex. 616. 
Utah.—^Field v. Missouri State Life 
Ins. Co., 290 P. 979, 77 Utah 46. 
Va,— Wood V. Southern Shale Brick 
Corporation, 4 S.B.2d 360, 173 Va. 
364—^Klng V. Commercia! Finance 
Co., 176 S.B. 733, 163 Va. 260. 
W.Va.—Central Trust Co. v. Vir¬ 
ginia Trust Co., 197 S.E. 12, 120 W. 
Va. 23. 

Ahsence of fraud 

Ala.—^Holczstein v. Bessemer Trust 
& Savings Bank, 136 So. 409, 223 
Ala. 271—^Vest v. Night Command- 
er Lighting Co., 139 So. 296, 24 
Ala.App. 649, certiorari denied 139 
So. 297, 224 Ala. 213. 

Cal.—In re Kellogg, 107 P,2d 964, 
41 Cal.App.2d 833. 

Ohio.—Owens v. Baker, 193 N.E. 778, 
48 Ohio App. 847. 

Mich.—^Kamov v. Goldman, 201 
N.W. 447, 229 Mich. 661. 

W.Va.—Central Trust Co. v. Virginia 
Trust Co., 197 S.E. 12, 120 W.Va. 
23. 

41. Cal.—^In re Kellogg, 107 P.2d 
964, 41 Cal.App.2d 833—^Mulholland 

V. Parker, 78 P.2d 1046, 26 Cal. 
App.2d 107. 

42. W.Va.—Central Trust Co. v. Vir¬ 
ginia Trust Co., 197 S.E. 1‘2, 120 W. 
Va. 23. 

43. Cal.—^In re Kellogg, 107 P.2d 
964, 41 Cal.App.2d 833. 

W.Va.—Central Trust Co. v. Vir¬ 
ginia Trust Co.. 197 S.E. 12, 120 

W. Va. 23. 

44- Wash.—^Benson v. Metropolitan 
Life Ins. Co., 217 P. 709, 126 Wash. 
709. 

liack of attesnpt to refonn 

Written contract cannot, without 
effort to reform it, be varled by pa- 
rol evldence of previous agreements 
or underslandlngs.—Globe & Rut- 
gers Fire Ins. Co. of New York v. 
Mcintosh, 13 S.W.2d 776, 227 Ky. 
639. 

Party afflnnliig and not repudiat- 
Ing written agreement cannot set up 
a verbal agreement as the one ac- 
tually made.—^Ezo v. St Louis Smelt- 
Ing & Refinlng Co., Mo.App., 87 S. 
W.2d 1051. 

45- Tex.—^Brenard Mfg. Co. v. Bar- 
nett Clv.App., 210 S.W. 990. 

46- N.T.—^Harris v. Bakins, 194 N. 
Y.S. 187, 201 App.Div. 267. 

Pa.—Greer v. Mlller-Buick, 63 York 
Leg.Rec. 128. 

47- Fla.—^Holly Hili Grove & Frult 
Co. V. Wlcker, 138 So. 622, 101 Fla. 
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mode of payinent,^^ or in other respects, by parol 
evidence of a prior or contemporaneous oral agree- 
ment between the saxne parties^s and on the same 
subject,^® or by parol or extrinsic evidence of any 
prior or contemporaneous oral statements,^! prom- 

ises,®2 representations,53 conversations,^^ negotia- 
tions,55 understandings,56 or agreements which were 
merged in or superseded by the written contract.57 
fflowever, a parol contemporaneous agreement add- 
fng to, varying, or modifying a written agreement 
jmay be shown as a part of the entire transaction 


where one party has acted on the parol agreement, 
to his detriment if it is not recognized, under cir- 
cumstances charging the other party with knowl- 
edge of such acting and making it his duty to speak 
if recognition of the agreement is not intended.®^ 
Also the rule against the admission of parol evi¬ 
dence of prior or contemporaneous agreements to 
vary or contradict the terms of a contract reduced 
to writing does not apply to evidence offered to 
show that the writing is in reality no contract at 
ali, it never having been intended to be the actual 


181, modifled on other «rrounds 135 

So. 780, 101 Fla. 184. 

48. tr.S.—^Florida Power & Llght 
Co. V. Atlantic, Gulf & Pacific Co., 
C.C.A.Pla., 38 P.2d 948. 

S.C.—C. G. Gunter, Inc., v. Hindman, 
179 S.E. 494, 176 S.C. 436. 

Tex.—Mauritz v. Schwind, Civ.App., 
101 S.W.2d 1086, error dismissed— 
Robert & St. John Motor Co. v. 
Buxnpass, Civ.App., 66 S.W.2d 399, 
error dismissed. 

49. Cal.—^Keeler v. Murphy, 3 P.2d 
950, 117 Cal.App. 386. 

50. Kan.—^Minneapolis Threshing 
Mach. Co. V. Francisco, 189 P. 981, 
106 Kan. 704. 

N.C.—Miller v. Farmers’ Federalion, 
134 S.E. 407, 192 N.C. 144. 

Wis.—Beers v, Atlas Assur. Co., 253 
N.W. 584, 215 Wis. 165. 

51. W.Va.—Central Trust Co. v. 
Virginia Trust Co., 197 S.E. 12, 
120 W.Va. 23, 

52. U S.—^Hidalgo County Water 
Improvernent Dist. No. 4 v. West¬ 
ern Metal Mfg, Co., C.C.A,Tex., 16 
F.2d 893, certiorari denied Hidalgo 
County Water Improvement v, 
Western Metal Mfg. Co., 47 S.Ct. 
768, 274 U.S. 758, 71 L.Ed. 1337. 

Ala.—^Ashton v. Weaver, 149 So. 717, 
25 Ala.App. 513. 

Pa.—^Neville v. Kretzschmar, 114 A. 
626, 271 Pa. 222. 

W.Va.—0’Parrell v. Virginia Public 
Service Co., 177 S.E. 304, 116 W. 
Va. 602. 

53. Ga.—McMillan v. Cochran, 101 
S.E. 717, 24 Ga.App. 679. 

Mass.—Orange County Co. v. Apple- 
ton, 169 N.E. 783, 270 Mass. 123. 

Okl.—^Lefors v. Miami Building & 
Loan Ass*n, 82 P.2d 1029, 183 Okl. 
410—Rock v. Fisher, 241 P. 496, 
116 Okl. 63—Posey v. Citizens’ 
State Bank. 220 P. 628. 93 Okl. 
266—^Western Silo Co. v. Stobaugh, 
182 P. 670, 75 Okl. 73. 

Tex.—^D. Sullivan & Co. v. Schreiner, 
Civ.App., 222 S.W. 314, error re- 
fused. 

64. Cal.—Williams v. Silverstein, 2 
P.2d 165, 213 Cal. 269. 

Me.—^Luce v. Park Street Motor Cor¬ 
poration, 122 A. 338, 123 Me. 169. 

Minn.—Segerstrom v. Holland Piano 


Mfg. Co.. 170 N.W. 930, 142 Minn. 
104. 

Mo.—Sol Abrahams & Son Const. Co. 

V. Osterholm, App., 136 S.W.2d 86. 
R.I.—Cadillac Automobile Co. v. 

Fisher, 168 A. 717, 62 R.I. 123. 
Tenn.—Gibson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 20 
Tenn. App. 168. 

W.Va.—W. C. Barlett Lumber Co. v. 
Brookville Title & Trust Co., 5 S. 
E.2d 812—Central Trust Co. v. 
Virginia Trust Co., 197 S.E. 12, 
120 W.Va. 23. 

55, Mass.—Spevack v. Budish, 130 
N.E. 191, 238 Mass. 216. 

Mich.—^Mleske v. Harmony Electric 
Co., 270 N.W. 216, 278 Mich. 61. 
Mlss.—GofC V. Jacobs, 146 So. 728, 
164 Miss. 817. 

N.J.—Wills V. Camden Lime Co., 140 
A. 310, 104 N.J.Law 428. 

N.T.—^V. Valente, Inc., v. Mascitti, 
296 N.T.S. 330, 163 Misc. 287. 

N.D.—^Kramer v. K. O. Lee & Son 
Co., 237 N.W. 166, 61 N.D. 28. 

Pa.—Steininger v. Spaid, 160 A. 620, 
300 Pa. 428. 

56*1 U.S.—Texas Co. of Mexico, S. 
A., V. Roos, C.C.A.Tex., 43 P.2d 1, 
certiorari denied Roos v. Texas Co. 
of Mexico, S. A., 51 S.Ct. 216, 282 

U. S. 902, 76 L.Ed. 794. 

Ark.—Millar-Jeiferles Chevrolet Co. 

V. Wakenight, 2a S.W.2d 185, 180 
Ark. 288. 

Fla.—^E. J. Sparks Enterprises v. 
Christman, 117 So. 388, 96 Fla. 
928—Forbes v. Ft. Lauderdale 
Mercantile Co., 90 So. 821, 83 Fla. 
66 . 

Kan.—J. B. Coit Co. v. Kocher, 255 
P. 48, 123 Kan. 286. 

La.—^Plaza Amusement Co. v. Frank 
Rubenstein & Co., 111 So. 702, 163 
La. 272. 

N.J.—^Aboczky v. Stier, 18 A.2d 262, 
126 N.J.Law 109. 

N.C.—Oliver v. Hecht, 177 S.E. 399, 
207 N.C. 481. 

Pa.—-Miller v. Miller, 131 A. 236, 284 
Pa. 414—^National Engraving Co. v. 
Schmier, 27 North.Co. 178. 

R.I.—^Phillips V. Columbus Whole¬ 
sale Grocery Co., 197 A. 197, 60 
R.I. 47. 

57. Ala.—Worthington v. Davis, 94 
So. 806, 208 Ala. 600. 

Ariz.—Pleasant v. Arizona Storage & 
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Distributlng Co., 267 P. 794, 34 
Ariz. 68. 

Cal.—^Miller v. Security-First Nat. 
Bank of Los Angeles, 25 P.2d 420, 
219 Cal. 120, certiorari denied 54 
S.Ct. 466, 291 U.S. 667, 78 L.Ed. 
1068—^Parlgan v. Citizens Nat. 
Trust & Savings Bank of Los 
Angeles, App., 110 P.2d 117. 

Conn.—Cohn v. Dunn, 149 A. 851, 111 
Conn. 342, 70 A.L.R. 740. 

111.—Sterling-Midland Coal Co. v. 
Great Lakes Coal & Coke Co., 165 
N.E. 793, 334 111. 281. 

Ind.—Glazer v. Hook, 129 N.E. 249, 
74 Ind.App. 497. 

lowa.—Union Mortg. Co. v. Evans, 
206 N.W. 776, 200 lowa 1000. 

La.—^Daily States Pub. Co. v. Uhalt, 
126 So. 228, 169 La. 893. 

Mich.—Taylor v. Ward, 249 N.W. 
473, 264 Mich. 118. 

Mo.—^Van Sant v. Austln-Hamill- 
Hoover Live Stock Commission Co., 
296 S.W. 606, 221 Mo.App. 1096. 
N.T.—Georgiades v. Andavalloglou, 
231 N.T.S. 114, 226 App.Div. 651. 
Okl.—Allis-Chalmers Mfg. Co. v. 
Hawhee, 106 P.2d 410, 187 Okl. 
670—Schuman v. McLain, 61 P.2d 
226, 177 Okl. 676. 

Or.—John Deere Plow Co. of Moline 
V. Silver Mfg. Co., 246 P. 1083, 118 
Or. 62. 

Pa.—Colonial Mfg. Co. v. Carldeo, 16 
A.2d 731, 142 Pa.Super. 486—^Home 
Owners Loan Corporation v. Comp-' 
Ion, 27 Del.Co. 327. 

Tenn.—Brunson v. Gladish, 125 S.W. 

2d 144, 174 Tenn. 309. 

Tex.—^Federal Underwnters Ex- 
change v. Skinner, Civ.App., 146 
S.W.2d 326, error dismissed, Judg- 
ment correct—Giiford-Hlll & Co. v. 
Jones, Civ.App., 99 S.W.2d 666— 
Thos. W. Blake Lumber Co. v. 
Guaranty State Bank of Woodvllle, 
Clv.App., 290 S.W. 187. 

Wash.—^McGregor v. First Farmers*- 
Merchants' Bank & Trust Co., 40 
P.2d 144, 180 Wash. 440—Benson 
V. Metropolitan Life Ins. Co., 217 
P. 709, 126 Wash. 123. 

Superseded letter 

Cal.—^Brandenstein v. Jackling, 278 
P. 880, 99 Cal.App. 438. 

58. Wash.—^Andersonian Inv. Co. v. 
Wade, 184 P. 327, 108 Wash. 373. 
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or real contract or never having been delivered 
with the intention that it is to become a binding 
contract, and that the prior or contemporaneous 
parol agreement is the real contract.^9 

§ 999. - Completeness of Writing 

In determining the admissibility of evidence of a 
prior or contemporaneous parol agreement, claimed to be 
collateral to the agreement stated in a wrltten instru- 
ment, the completeness or incompleteness of the instru- 
ment is accorded weight, especially in connection with 
other rules relating to the admissibility of such evidence 
or where the apparent completeness or Incompleteness 
of the writing relates to the whole transaction or ar- 
rangement, or all the agreements, between the parties. 

The admissibility of extrinsic evidence of mat- 
ters not provided for in a written instniment which 
does not express the entire agreement or under- 
standing of the parties is discussed infra in § 1013, 
dealing with the admissibility of evidence of those 
parts of a single contract which have not been re- 


duced to writing as distinguished from the admissi¬ 
bility of evidence of separate parol agreements col¬ 
lateral to the main contract. . 

The admission of extrinsic evidence sought to be 
introduced on the ground that it shows a prior or 
contemporaneous agreement collateral to the agree¬ 
ment evidenced by a written instrument may be 
precluded by the completeness of the instrument^O 
and the absence of fraud, accident, or mistake or 
a claim thereof,®^ as where it appears that the 
instrument covers completely the entire arrange- 
ment and transaction, and all the agreements and 
obligations, between the parties.®^ The rule, stat¬ 
ed supra § 998, that, in the absence of fraud, ac¬ 
cident, or mistake, evidence which varies or contra- 
dicts the express or implied terms of the written 
1 instrument is not admissible as evidence of a col- 
j lateral agreement, is applicable where the instru- 
. ment is complete.®® So also the rule, stated infra 


59. Tex.—Standard Motor Co. v. 
Miller, Civ.App., 45 S.W.2d 786— 
Bell V. Mulkey, Civ.App., 248 S.W. 
784. 

eo. XJ.S.—Soutli Florida Lumber 
Mills V. Breucbaud, C.C.A.Fla., 51 
F.2d 490, certiorari denied 52 S.Ct. 
37, 284 U.S. 659, 76 L..Ed. 558—In 
re Vanity Fair Slippers, D.C.N.T., 
4 F.Supp. 83. 

Ark.—^Federal Lumber Co, v. Harris, 
238 S.W, 611, 152 Ark. 448. 

D.C.—Herfurth, Jr., Inc., v. U. S., 
to Use of Squire, 85 F.2d 719, 66 
App.D.C. 220. 

Ga.—^Roberts v. Investors’ Sav. Co., 
113 S.E. 398, 154 Oa. 45. 

Idaho.—Cardiner v. Cardiner, 214 P. 
219, 36 Idaho 664. 

Mass.—^Boston Conaol. Cas Co. v. 
Polsom, 130 N.E. 197, 237 Mass. 
565. 

Mich.—^Davis v. Steingass, 183 N.W. 

713, 215 Mich. 67. ! 

MInn.—Taylor v. More, 263 N.W. 537, 
195 Minn. 448. 

Mo.—^Holtkamp v, A. P. Creen Fire 
Brick Co., App., 342 S.W. 999. 

Neb.—^In re Weit 2 el's Estate, 280 N. 
W. 270, 135 Neb. 43—Weidenfeld 
V. Olson, 271 N.W. 806, 132 Neb. 
303—S. Spiegal & Son v. Alpim, 
186 N.W. 416, 107 Neb. 233. 

N.Y.—^Dranow y. Weingrarten, 242 N. 

T.S. 541, 230 App.Div. 15. 

Pa.—Rothstein, to Use of H. Roth- 
steln & Sons v. Jefferson Ice Mfg. 
Co., 9 A.2d 149, 137 Pa.Super. 298. 
Wash.—Sears, Roebuck & Co. v. 
Nicholas, 97 P.2d 638, 2 Wash.2d 
128. 

Wis,—Tees v. Lee, 291 N.W. 792, 234 
Wis. 607. 

tt nuLSt appear that wxittaii con. 
tract IM itaoomplete before parol evi¬ 
dence can be admitted to show col¬ 
lateral «^eement.—Rauschenberg v. 
Peeptes, 113 S.E. 409, 30 Ga.App. 384. 


Evidence of pzlor ojfer is properly 
excluded where the contract is com¬ 
plete in itself and makes no refer- 
ence to such offer.—^Hooker v. C. R. 
Pease ConsL Co.. 127 N.E. 156, 73 
IndLApp. 236. 

Parol testiiuony as to dlscnsslotn. 
which leads up to execution of a 
full, complete and unambiguous 
written instrument is not admissi¬ 
ble.—^Erkiletian v. Devletian, 299 N. 
W. 821, 299 Mich. 96. 

Paper evidenclng' taegotiatlon pre- 
vious to, and superseded by, a com¬ 
plete contract is inadmissible.— 
Crowther v. BUrschmann, 190 A. 760, 
172 Md. 697. 

61. Pa.—Chorba v. Sadoskl, 34 Luz. 
L.Reg, 337. 

Tex.—San Antonio Machine & Sup- 
ply Co. V. Allen, Civ.App., 268 S.W. . 
532—Winkler v. Creekmore, Civ. 
App., 241 S.W. 730, afflrmed, Com. 
App,, 256 S.W. 257. 

62. U.S,—David v. Robert I>ollar 
Co., C.C.A.Or., 2 F.2d 803. 

Mo.—J, B, Coit Co, V. Cregor, 44 S. 
W.2d 2, 328 Mo. 1216, reversing, 
App., 11 S.W,2d 1098. 

Neb.—^Dunn v. Mutual Ben. Health 
& Accident Ass^n, 282 N.W. 487, 
135 Neb. 506. 

Wastu—Sears, Roebuck & Co. v. 

Nicholajs, 97 P.2d 633, 2 Wash. 128. 
Wis.—Tees v. Lee, 291 N.W. 792, 
234 Wis. 607. 

WhesL there is a Binirle and «Tiai 
mesnoxial of the understandmg of 
the parties, the parol evidence rule 
comes into operation and prior and 
contemporaneous negotJations, oral 
or written, are excluded.—Nourse v, 
Kovacevich, Cal.App., 109 P.2d 999. 

63. Ga.—^Reeves Tractor & Imple- 
ment Co. v. Barrow, 118 S.B. 466, 
30 Ga.App. 420. 

Ky.—Simpson v. Blaine, 230 S.W. 
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934, 191 Ky. 465—Simons v. Doug- 
las Bx’r, 226 S.W. 721, 189 Ky. 644, 
Me.—^Bassett v. Breen, 107 A. 832, 
118 Me. 279. 

Minn.—Cargill Commlssion Co. v. 
Swartwood, 198 N.W. 536, 169 

Minn. 1. 

Neb.—^Dunn v. Mutual Ben Health & 
Accident Ass’n, 282 N.W. 487, 136 
Neb. 606—^Zelen v. Domestic In¬ 
dustries, 282 N.W. 887, 136 Neb. 
466—Bartels v. Wade, 266 N.W. 
712, 130 Neb. 836. 

N.J.—CoUlns Realty Co. v. Sale, 144 
A. 685, 104 N.J.Eq. 138. 

Okl.—First State Bank of Hart- 
shorne v. Southwest Nat. Bank of 
Okiahoma City, 267 P. 382, 172 
Okl. 10. 

Or.—^Duncan Lumber Co. v. Willapa 
Lumber Co., 182 P. 172, 93 Or. 386, 
rehearlng denied 183 P. 476, 93 Or. 
386. 

Pa.—^In re Glirs Estate, 171 A. 467, 
814 Pa. 558—People’s-Plttsburgh 
Trust Co. V. B. P. Dunn Home 
Site Co., 166 A. 844, 311 Pa. 316— 
Collins V. Hom, 188 A. 87, 124 Pa. 
Super. 115. 

S.D.—^International Milling Co. v. 
Relerson, 225 N.W. 218, 55 S.D. 
139. 

Tenn.—^American Fruit Growers v. 
Hawkinson, 106 S.W.2d 664, 21 

Tenn.App. 127. 

Tex—T?hompson v. Gordon, Clv.App., 
283 S.W. 874. 

Wash.—^Asher Bros. General Illumi- 
nating Co. v. General Illuminating- 
Co., 74 P.2d 496, 193 Wash. 105. 

Wis.—^Borchert v. Coons, 171 N.W. 
70, 168 Wis. 523. 

Xategratloix of agreemetat 

(1) As stated in the Am.L.Inst. 
Restatement, Contracts § 237, the In- 
tegratlon of an agreement makes all 
prior oral or written agreements re- 
lating thereto inoperatlve to add to 
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§ 1001, that an oral agreement must relate to a mitted to add another term under the guise of prov- 
different subject from that of the written instru- ing a collateral agreement.®^ However, it is rec¬ 
inent to make it collateral and extrinsic evidence ognized that there may coexist at the same time and 
thereof admissible applies where the instrument is between the same parties two contracts, one of 
complete; and, in order to let in parol evidence of which is in writing and complete in itself and the 
collateral agreements relating to the same subject other of which is in parol and complete in itself; 
matter as a written agreement between the same and where, in such case, the contemporaneous parol 
parties, it must appear that the writing was not collateral agreement refers to a matter on which 
intended to embrace the entire agreement of the the writing is silent and is in no manner incon- 
partieSj®^ Furthermore, where the instrument pur- sistent with the terms of the written instrument it 
ports on its face to be a complete expression of the may be established by parol proof.®® 

Whole agreement that is, contains such language as 

imports a complete legal obligation, it is conclusive- Extrinsic evidence of a parol collateral agreement 
ikr presumed that the parties have introduced into it is admissible where the other requisites to admis- 
^ery material term, and, in the absence of fraud, sibility are satisfied and the instrument in question 


aiccident, or mistake, parol eviden- 

or vary agreement.—G. L. Webster 
Co. V. Trinidad Bean & Elevator Co., 
C.C.A.Va., 92 P.2d 177. 

(2) Also, as stated in the Am.L. 
Inst. Restatement, Contracts, § 239, 
where there is integration by formal 
written agreement of part of terms 
of contract, prior written agree¬ 
ments and contemporaneous oral 
agreements are operative to vary 
such terms only to same extent as If 
whole contract had been integrated. 
—Elvidge V. Brant, 207 N.W. 169, 
131 Neb. 1. 

SvidaiLoe of prior or oonteampora- 
neoTLs oomversatlons, negotiations, 
representations, statements, orprom- 
ises wlll not be received to vary or 
contradict a complete written con¬ 
tract, in the absence of fraud, acci¬ 
dent, or mistake. 

Fla.—Knabb v. Reconstruction Fi- 
nance Corporation, 197 So. 707. 

Ga—Mendel v. Converse & Co., 118 
S.E. 686, 30 GaApp. 649—Rawlings 

V. Pields, 110 S.E. 499, 28 GaApp. 
196. 

Utah.—B. T. Moran, Inc., v. First 
Sec. Corporation, 24 P.2d 384, 82 
Utah 316. 

Wis.—^Rathmann v. Schwanz, 176 N. 

W. 812, 170 Wis. 469. 

64ii Ga.—Rawlings v. Pields, 110 S. 

E. 499, 28 GaApp. 195. 

Kan.—Radebaugh v. Dillon, 240 P. 
406, 119 Kan. 492. 

N.T.—Lynch v. Harrer, 268 N.Y.S. 

640, 645, quoting Oorpiis Juris. 
Okl,—Smith v. Dunbar Co., 267 P. 
282, 126 Okl. 216. 

Pa.—^People’s-Pittsburgh Trust Co. 
V. B. P. Dunn Home Site Co., 166 
A. 844, 311 Pa. 316. 

22 C.J. p 1261 note 31. 

Negotiations relating to same snb- 
Jact matter 

A written contract, which is a 
formal memorial of agreement mani- 
festly Intended by parties to be a 
complete integralion of their con¬ 
tract, excludes all prior and contem- 
. poraneous negotiations relating to 

32 aj.s.-^ 


e cannot be ad- | is incomplete,®'^ 

same subject matter, and cannot be 
added to, subtracted from, or altered 
in any way by prior or contempora¬ 
neous negotiations relating to its 
subject matter.—Spayd Bros, v. 
Black-Clawson Co., Ohio App., 31 N. 
B.2d 487. 

65. U.S.—Inner Shoe Tire Co. v. 

Treadway, C.C.A.Tex., 286 P. 838. 
Cal.—HellCner v. Gross, 178 P. 860, 
179 Cal. 738--Cook v. Cook. 54 P. 
2d 1160, 12 Cal.App.2d 70—Wrlght- 
Callender-Andrews Co. v. Eaton, 
191 P. 68, 47 CaLApp. 686. 

Ga,—Murphy v. Rugely, 100 S.E. 729, 
24 Ga.App. 262. 

Mo.—Crossan v. Noli, App., 120 S.W. 
2d 189—Lion Match Co. v. Hess, 
App., 263 S.W. 108, 111, quoting 
Corpus Jtixls —Sunderland v. Hack- 
ney Mfg. Co., I8l S.W. 1192, 192 
Mo.App. 287. 

Mont.—Rowe v. Bmerson-Branting- 
ham Implement Co., 201 P. 316, 61 
Mont. 73. 

N.T.—^Automotive Electric Service 
Corporation v. Times Square Stores 
Corporation, 24 N.T.S.2d 733, 176 
Misc. 866—Lynch v. Harrer, 263 
N.Y.S, 640, 646, quoting Corpus Ju¬ 
ris. 

Pa.—Schmitt v. William G. Johnston 
Co., 7 A.2d 131, 136 Pa.Super. 213 
—Bury & Holman v. Pezalla, 27 
Del.Co. 406. 

S.D.—Farmers’ Elevator Co. of Col- 
ton V. Swler, 210 N.W, 671, 60 S. 
D. 436. 

W.Va.—Leckie v. Bray, 113 S.E. 746, 
91 W.Va. 466. 

22 C.J. p 1262 note 33. 

The test of whether parol evidence 
is admissible as an exception to the 
rule that where terms of an agree- 
raent have been reduced to writing 
no evidence of other negotiations or 
terms is admissible is the complete- 
ness or incompleteness of the writ¬ 
ten contract.—Hudson v. Bameson, 
183 P. 274, 41 CaLApp. 633. 

ea lowa.—^Parriott v. Levis, 195 N. 
W. 678, 196 lowa 876. 

977 


or it is fairly arguable that it is 

67. U.S.—Glens Falis Indemnlty Co. 
V. Apple & Bond Co., C.C.A.Md., 
69 F.2d 695. 

Ariz.—S. H. Kress & Co. v. Evans, 
189 P. 626, 21 Ariz. 442. 

Cal.—Shivers v. Liberty Building- 
Loan Ass’n, 106 P.2d 4, prior opin- 
ion 101 P.2d 493—Crawford v. 
Prance, 27 P.2d 645, 219 Cal. 439— 
Lawrence v. Premier Indemnlty 
Assur. Co., 182 P. 431, ISO Cal. 688 
—Stephan v. Lagerqvest, 199 P. 
62, 62 Cal.App. 619. 

Ga.—Renfroe v. Alden, 137 S.E. 881, 
164 Ga. 77. 

Idaho.—Schmershall v. Foster, 21’5 
P. 979, 37 Idaho 247. 

IU.—Schmldt V. Schmldt, 143 N.B. 
75, 311 111. 468. 

lowa.—Root V. Shadbolt & Mlddle- 
ton, 193 N.W. 634, 195 lowa 1226. 
Kan.—Lucas v. Individual Mausole¬ 
um Co„ 5 P.2d 1077, 134 Kan. 266. 
Mass.—Bodell v. Sawyer, 3 N.B.2d 
279, 294 Mass. 634—Sermuks v. 

Automatic Aluminum Heel Co., 163 
N.B. 8, 256 Mass. 478—See v. 

Downey, 162 N.B. 67, 266 Mass. 47. 
Minn.—BJornstad v. Northern States 
Power Co., 263 N.W. 289, 196 Minn. 
439. 

Mo.—^Eggimann v. Houck, App., 240 
S.W. 478. 

Neb.—Doran v. National Surety Co., 
260 N.W, 82, 126 Neb. 299. 

N.Y.—Armsby v. Hygrade Auto 

Bxch., 188 N.Y.S. 483. 

N.C.—Acme Mfg. Co. v. McPhail, 106 
S.E. 672, 181 N.C, 205. 

Pa.—Garrison v. Salkind, 132 A. 125, 
285 Pa. 265. 

Tex.—Geyser Ice Co. v. Sharp, Civ. 
App., 87 SW.2d 883. 

Xt Is osly where instrumeot ap- 
pears to be complete in itself that 
evidence of prior or contemporaneous 
matters is excluded. 

Ga.—Smith v. Flsher, 102 S.E. 170, 
24 GaApp. 729. 

N.Y.—Savage Realty Co. v. Lust, 196 
N.Y.S. 296, 203 App.Div. 66. 
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so»®8 as where it appears not intended to be a com¬ 
plete and final statement of the whole transaction 
between the parties;®® but, where a writing shows 
that a contract is imperfect in that a vital element 
is lacking, paroi evidence of prior or contemporane- 
ous oral agreements is not admissible to supply the 
defect in the absence of an allegation of omission 
by fraud or mutual mistakeJ® 

WTiether, on the one hand, a written instrument 
is so complete as to exclude paroi evidence of a 
prior or contemporaneous oral agreement or, on 
the other hand, the oral agreement is collateral and 
paroi evidence thereof is admissible, depends on 


whether the parties to the written contract intend¬ 
ed the instrument to include all promises*^! and to 
cover all subjects on which they negotiated.72 The 
completeness of the instrument for this purpose 
may appear on its face,*^® as where the instrument 
expressly States that it contains the entire agree¬ 
ment or agreements between the parties, or that it 
supersedes all prior agreements, or employs other 
language manifesting an intent of the parties not 
to be bound by any agreement not expressed there- 
in.74 _ So also the incompleteness of the instrument 
may appear on its face,*^® as where it expressly re¬ 
fers to, or recognizes the existence of, other agree¬ 
ments between the parties,*^® it being permissible, in 


68. N.Y.—B. H. Kmeger, Inc., v. 
Heam Department Stores, Inc., 27 
N.Y.S.2d 733. 

69. U.S.—City of Newark v. Mills, 

C. C.A.N.J.. 35 P.2d 110, afflrmlng, 

D. C., Petitlon of Mills, 29 P.2d 207, 

and certiorari denied City of New¬ 
ark V. Mills, 50 S.Ct. 237, 281 U. 
S. 722, 74 L.Ed. 1140—Gray v. 

Schoonmaker, D.C.I11., 30 P.Supp. 
1019. 

111.—^American Spiral Pipe Works v. 
ITnIversal OIl Products Co., 220 
I11.APP. 383. 

Mo.—Humana Co. v. Hugrhes, App., 
213 S.W. 515. 

N.C.—Boone v. Boone, 9 S.B.2d 383, 
217 N.C. 722. 

Wxitin^ not intended to exnliody or 
express entire agreement 

Conn.—Strakosch v. Connecticut 

Trust & Safe Deposit Co., 114 A. 
660, 96 Conn. 471. 

N.Y.—Traders’ Nat. Bank of Roches- 
ter V. Laskin, 144 N.E. 784, 238 N. 
Y. 536, reverslng' 201 N.Y.S. 728, 
207 App.Dlv. 18. Amendment of 
remittitur denied 147 N.E, 172, 239 
N.Y. 507. 

Tex.—Halbert v. Ward, Civ.App., 61 
S.W.2d 162, error refused—^Wllson 
V. Enfleld, Civ.App., 249 S.W. 531. 

WxitiniTs olearly not covering* entire 1 
transaction 

Minn.—Wade v. National Bank of 
Commerce, 174 N.W. 889, 144 Mlnn. 
187. 

Wkere written Instrument fozms 
part of more compreliensive transao- 
tlon, the terms of which are not at- 
tempted to be expressed in writing, 
paroi tcstimony as to such parts of 
the transaction as were not reduced 
to writing is admissible.—Harness v. 
Luttrall, Tex.Civ.App., 226 S.W. 810. 
Writing or wrltings not ezpresslng 
entire arrangeonent between par¬ 
ties 

Neb.—Johnson v. Shuler, 277 N.W. 
807, 134 Neb. 25. 

N.Y,—^Nahoum v. S locum, Avram & 
Slocum Trading Co., 182 N.Y.S. 
318, 111 Misc. 627. 


70. Elan.—^Van Deren v. Heineke & 
Co., 252 P. 459, 122 Kan. 216. 

71. N.Y.—Ball V. Grady, 196 N.E. 
402, 267 N.Y. 470, afflrming 275 N. 
Y.S. 681. 243 App.Div. 526—Hig- 
gins V. Exchange Nat. Bank, 253 
N.Y.S. 859, 142 Misc. 69. 

72. U.S.—^Radio Corporation of 

America v. Cable Radio Tube Cor¬ 
poration, C.C.A.N.Y., 66 P.2d 773, 
certiorari denied Cable Radio Tube 
Corporation v. Radio Corporation 
of America, 54 S.Ct. 373 (two cas¬ 
es), 290 U.S. 703, 78 L.Ed. 604. 

73. Ga.—^Kenney v. Walden, 113 S. 
B. 61, 28 Ga.App. 810. 

lowa.—Barnett v. Lovejoy, 186 N. 

W. 1, 193 lowa 6T8. 

N.Y.—Builders' Brlck & Supply Co. 
V. Walsh Transp. Co., 174 N.Y.S. 
690, 106 Misc. 460, affirmed 178 N. 
Y.S. 881, 189 App.Div. 898. 

74. Ark.—Burton v. Bums, 143 S.W. 
2d 874—R. C. A. Photophone v. 
Sharum, 76 S.W.2d 69, 189 Ark 
797—Smith v. Bank of Marlannc^. 
5 S.W,2d 335, 176 Ark. 1146—Car- 
olus V. Arkansas Llght & Power 
Co., 262 S.W. 330, 164 Ark. 607. 

Ga.—Gurtis v. Pierce, 122 S.E. 208, 
157 Ga. 717—Conyers v. Yorkshlre 
Ins, Co., 117 S.B. 102, 30 Ga.App. 
6—Shinall Bros. v. Skelton, 112 S. 

E. 163, 28 Ga.App. 527. 

111.—Metropolitan Life Ins. Co. v. 
Schwarz, 33 N.E.2d 934, 310 111. 
App. 205. 

Mass.—^Bastern Advertising Co. v. 
Shapiro, 161 N.E. 240, 263 Mass. 
228. 

Mlss.—^Wellford & Withers v. Ar- 
nold, 140 So. 220, 162 Miss. 786— 
J. R. Watkins Co. v. Poag, 122 So. 
473, 154 Miss. 222. 

Neb.—Schuster v. North American 
Hotel Co., 186 N.W. 87, 106 Neb. 
672, overruling motlon for rehear- 
ing 184 N.W. 136, 106 Neb. 672. 
N.Y.—^V. Valente, Inc., v. Mascitti, 
295 N.Y.S. 380, 163 Misc. 287. 

N.C.—Commercia! Banking Corpora¬ 
tion V. Linthicum, 177 S.E. 398, 
207 N.C. 455—^Ward v. Liddell Co., 
108 S.E. 634, 182 N.C. 223. 
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Pa.—^Dahath Electric Co. v. Subur- 
ban Electric Development Co., 2 A. 
2d 765, 332 Pa. 129—Hauer v. Mar¬ 
tin, 131 A. 187, 284 Pa. 407—Bigh- 
tieth Division Veterans Ass’n v. 
Johnson, 169 A. 467, 100 Pa.Super. 
447—Smith v. Holmwood, 87 Pa. 
Super. 100—Meyercord Co. v. Gwil- 
liam Mfg. Co., 85 Pa. Super. 33— 
Holcomb & Hoke Mfg. Co. v. Gam¬ 
ba, 80 Pa.Super. 191—Roth Downs 
Mfg. Co. v. Profy, 16 Pa.Dlst. & 
Co. 138. 

Utah.—S. W. Bridges & Co. v. Cand- 
land, 64 P.2d 842, 88 Utah 373— 
B. T. Moran, Inc., v. First Sec. 
Corporation, 24 P.2d 384, 82 Utah 
316. 

Va.—^Klng V. Commercial Flnance 
Co., 176 S.B. 733, 736, 163 Va. 260, 
citing Cozpns Jnzis. 

Wis.—^Bdward T. Kelly Co. v. Von 
Zakobiel, 171 N.W. 76, 16'8 Wis. 
579. 

22 C.J. p 1253 note 36. 

76. Cal.—Stephan v. Lagerqvest, 
199 P. 62, 62 Cal.App. 6'19. 

Geu—Bowen v. Swift & Co., 184 S.E. 

625, 62 Ga.App. 793. 

Mo.—Goodspeed v. Grand Nat. Bank, 
App., 46 S.W.2d 913. 

Writing affiimatively showlng lack 
of Intent to embody all of transac¬ 
tion 

Fla.—Milton v. Burton, 84 So. 147, 79 
Fla. 266. 

Sireotors’ mlnntes pnriwrtlng to 
state mexely existence of agree» 
ment 

Mont—Biering v. Ringllng, 240 P. 
829, 74 Mont. 176. 

76. 111.—Dillow V. Hileman, 2l N.E. 

2d 632, 300 Ill.App. 509. 

N.Y.—Kelly v. Bggers, 266 N.Y.S. 
93, 235 App.Dlv. 63. 

Pa.—C. D. Brown & Co. v. Standard 
Hide Co., 152 A. 567, 301 Pa. 643. 
S.C.—Herlonk v. Southern States 
Lumber Co., 77 S.E. 219. 93 S.C. 
529. 

Tex.—Jones v. Texas Co., Clv.App., 
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case o£ a direct reference to a verbal a^eement, to 
prove such agreement, even though the effect of the 
proof is to add material terms and conditions to 
the contract evidenced by the writingJ^ Accord- 
ing to some authorities, the only criterion of the 
completeness of a writing as a full expression of the 
agreement of the parties is the writing itself,78 and 
parol evidence is inadmissible to prove incomplete- 
ness;*^^ but, according to other authorities, the sur- 
rounding circumstances may be considered^o where 
the document is not conclusive.Si At any rate, the 
question is to be determined primarily from the 
writing itself;82 and where the writing is com¬ 
plete on its face parol evidence is not admissible to 
prove that it is incomplete.23 An instrument may 
be admittedly incomplete^^ or, on the other hand, a 
party may be precluded, by his admission of a 


merger thereof, from showing a prior matter rest- 
ing in parol.®® The completeness or incompleteness 
of particular classes of writings is discussed infra 
§ 1003. 

§ 1000. -Matters of Inducement 

Gen&rally speaking, a collateral agreement whfch 
constltuted part of the coneideratlon for a written agree¬ 
ment, or operated as an Inducement for entering into It, 
may be shown by parol evidence; but there is some dl- 
vergence of authority as to the llmitations of the rule. 

The nile admitting parol evidence of a collateral 
agreement, see supra § 997, is especially applicable 
where such agreement constituted a part of the con- 
sideration of the written agreement,®® or operated 
as an inducement for entering into it,2*^ and it ap- 
pears that the writing was executed on the faith of 
the oral agreement;®® and indeed there are a num- 


80 S.W.2d 761. 762, guoting Cor¬ 
pus JtuiSii 

22 C.J. p 1253 note 37, p 1290 note 
56. 

77. 111.—Dlllow V. Hileman, 21 N.E. 

2d 632. 300 lll.App. 509. 

Minn.—Ruggles v. Swanwick, 6 Minn. 
526. 

78- CJal.—Hudaon v. Barneson, 183 
P. 274, 41 Cal.App. 633. 

Ky.—Simpson v. Blaine, 230 S.W. 
934. 191 Ky. 465. 

Mo.—Lion Match Co. v. Hess, App., 
253 SW. 108, 110, guoting Corpus 
Juris. 

N.T.—Lynch v. Harrer, 263 N.T.S. 

640, 645, quotmg Corpus Juris. 

22 C.J. p 1251 note 32. 

79. lowa.—In re Simplot's Bstate, 
246 N.W. 396, 215 lowa 578. 

N.T.—^Lynch v. Harrer, 263 N.T.S. 

640, 645, Quotmg Corpus Juris. 

22 C.J. p 1253 note 34. 

80. Kan.—Lucas v. Individual Mau¬ 
soleum Co., 5 P.2d 1077, 134 Kan. 
266. 

81. U.S.—McDonnell v. General 
News Bureau, C.C.A.Pa., 93 F.2d 
898. 

82. U.S.—McDonnell v. General 
News Bureau, supra. 

83. U.S.—Texas Co. v. Lou Halper- 
in’s Slatlons, D.C.N.Y., 16 F.Supp. 
404, affirmed, C.C.A., 86 F.2d 1014. 

Neb.—Davis v. Perguson, 197 N.W. 
390, 111 Neb. 691. 

N.T.—Lynch v. Harrer, 263 N.T.S. 

640, 645, guoting Corpus Juris. 

22 C.J. p 1253 note 35. 

84. Pa.—^Kerr v. McClure, 109 A. 
600, 266 Pa. 103—Pederal Sales Co. 
of Philadelphia v. Parrell, 107 A. 
668, 264 Pa. 149—Dinch v. Work- 
man, 84 PeuSuper. 39. 

85. S.C.—Savannah Ouano Co. v. Fo- 
gle, 100 S.E. 59, 112 S.C. 234. 

88. Ala.—General Mills v. 0’Rear, 
194 So. 823, 239 Ala. 270. 


Mich.—Sharrar v. Wayne Sav. Ass'n, 
224 N.W. 379. 246 Mich. 226. 

N.T.—Higgins V. Exchange Nat. 
Bank, 253 N.T.S. 869, 142 Misc. 69. 

Tex.—State v. Collins & Burford 
Drug Co., Civ.App., 118 S.W.2d 966. 
affirmed 128 S.W.2d 382, 133 Tex. 
222—Norm Co. v. City Drug Stores, 
Civ.App, 59 S.W.2d 270, 272, guot¬ 
ing Corpus Juris —Southwestem 
Public Service Co. v. Smith, Clv. 
App., 48 S.W.2d 456, 468, quotmg 
Corpus Juris —Glaser v. Hender- 
son, Civ.App., 2 S.W.2d 987. 

Wash.—McGregor v. First Parmers'- 
Merchants’ Bank & Trust Co., 40 
P.2d 144, 180 Wash. 440—Champ- 
lin V. Transport Motor Co., Wash., 
33 P.2d 82, 83, 177 Wash. 669, guot¬ 
ing Corpus Juris. 

22 C.J. p 1253 note 39. 

87. iJ.S.—Commissioner of Intemal 
Revenue v. Gibhs-Preyer Trusts 
Nos. 1 and 2, C.C.A., 11'7 P.2d 619 
—M. H. McCloskey, Jr. (Inc.) v. 
U. S., 66 CtCl. 106, 127, guoting 
Corpus Juris. 

Ala.—General Mills v. 0'Rear, 194 
So. 823, 239 Ala. 270—^Jackson v. 
Sample, 173 So. 510, 284 Ala. 75. 

Ga.—Indiana Truck Corporation v. 
Glock, 168 S.E. 124, 46 Ga.App. 519. 

lowa.—^Mason v. Cater, r82 N.W. 179, 
192 lowa 143—Banwart v. Shullen- 
burg, 180 N.W. 190, 190 lowa 418— 
Herron v. Brlnton, 176 N.W. 831, 
188 lowa 60. 

Mich.—Sharrar v. Wayne Sav. Ass'n, 
224 N.W. 379, 246 Mich. 225. 

N.T.—Royal Indemnity Co. v. Pre- 
ferred Accident Ins. Co. of New 
Tork, 276 N.T.S. 313, 243 App. 
Div. 297, affirmed 198 N.E. 407, 
268 N.T. 666, reargument denled 
200 N.E. 52, 269 N.T. 674—New 
Amsterdam Casualty Co. v. Par- 
sons, 220 N.T.S. 840,-219 App.Dlv. 
486—Higgins v. Exchange Nat 
Bank, 253 N.T.S. 859, 142 Misc. 69. 

N.C.—Carothers v. James Stewart & 
Co., 102 S.E. 615, 179 N.C. 693. 
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N.D.—State Bank of Ardock v. 
Burke, 208 N.W. 115, 63 N.D. 777 
—Streeter v. Archer, 176 N.W. 826, 
46 N.D. 261. 

Ohlo.—Glass V. 0'Toole, 173 N.E. 
214. 36 Ohio App. 460—Central 

Community Chautaugua System v. 
Rentschler, 166 N.E. 698, 31 Ohio 
App. 525. 

Okl.—Toung V. Eaton, 198 P. 857, 82 
Okl. 166. 

Pa.—^U. S. Nat. Bank of Johnstown 
V. Evans, 146 A. 126, 296 Pa. 641. 

S.C,—John T. Stanley Co. v. Kauf- 
man, 171 S.E. 82, 170 S.C. 621— 
Knlghton v. Des Portes Mercantlle 
Co., 112 S.B. 843, 119 S.C. 340. 

Tenn.—Hughes v. Herbert, 17 S.W.2d 
16, 169 Tenn. 187—Gibson County 
V. Pourth & First Nat. Bank, 96 
S.W.2d 184, 20 Tenn.App. 168. 

Tex.—^Brown v. Stoker, Civ.App., 102 
S.W.2d 248, 250, citlng Corpus Ju¬ 
ris —Geyser Ice Co. v. Sharp, Civ. 
App., 87 S.W.2d 883, 886, clting 
Corpus Juris —Huddleston v. 
Wheeler Lumber, Bridge & Supply 
Co., Civ.App., 75 S.W.2d 715—Norm 
Co. V. City Drug Stores, Civ.App.. 
59 S.W.2d 270, 272, guoting Corpus 
Juris —Southwestem Public Serv¬ 
ice Co. V. Smith, Civ.App., 48 S.W. 
2d 456, 458, guoting Corpus Juris 
—Loveless v. Johnson, Civ.App., 
274 S.W. 668. 

Wash.—McGregor v. First Farmers’- 
Merchants' Bank & Trust Co., 40 
P.2d 144, 180 Wash. 440—Champlin 
V. Transport Motor Co., 33 P.2d 
82, 83, 177 Wash. 669, guoting Cor¬ 
pus JutIsk 

Wis.—Bdward T. Kelly Co. v. Von 
Zakobiel, 171 N.W. 75, 168 Wls. 
679. 

22 C.J. p 1253 note 40. 

88. N.M.—Alford v. Rowell, 103 P. 
2d 119, 44 N.M. 392. 

Pa.—Humbert v. Meyers, 128 A. 733, 
279 Pa. 171. 
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l)er of cases asserting or intimating that it is nec- 
essary in order to render proof of the oral agree- 
ment admissible that it should ha ve been of this 
character.S^ The parol agreement may be proved in 
such case, although it is not referred to in the writ- 
ten agreement. 

' The foregoing is true where the parol evidence 
is not inconsistent with, or contradictory of, the 
written instrument and, according to some au- 
thorities, parol evidence is admissible to establish 
a contemporaneous oral agreement which induced 
the execution of the written contract, even though 
it may vary, change, or reform the latter contract 
or, as more frequently stated, where, at the time of 
executing a writing, a stipulation has been entered 
into, a condition annexed, or a promise made by 
Word of mouth, on the faith of which the writing 
has been executed, parol evidence of such matters 
is admissible even though it may vary or materially 
change the terms of the contract,and in such case 
it is not necessary to allege that the agreement was 
left out of the contract through fraud, accident, or 
mistake.®^ However, an oral agreement or stipula¬ 
tion may not be added to the writing itself under 
the guise of proving consideration®^ or for the pur- 
pose of showing the stipulation on the faith of 
which the writing was executed where such stipu¬ 
lation was knowingly omitted from the writing by 
both parties ,*9 6 and, where the consideration ex- 


pressed in the writing is contractual, it may not be 
added to, subtracted from, varied, or contradicted 
by proof of a prior or contemporaneous oral agree- 
ment.^*^ Parol proof of representations inducing the 
making of a written contract must be limited to 
matters not otherwise plainly expressed in the writ¬ 
ing and evidence of an oral promise or agree¬ 
ment relating directly to the subject of the written 
contract is inadmissible, even though the written 
contract was signed on the faith of the oral prom¬ 
ise or agreement,-99 but there is some authority for 
the view that eviden^of a contemporaneous, in- 
dependent agreement, (wich induced the making of 
the Principal agreement and is not at variance 
therewith, is admissible even though it concems the 
same subject matter^ It is held that evidence of 
an oral agreement which was the inducing cause of 
the written contract is not admissible where the 
writing expressly States that it is the only agree¬ 
ment between the parties or stipulates against any 
agreement not stated therein;^ but it is also held 
that representations constituting matters of induce- 
ment may be shown notwithstanding a clause in the 
written contract that no representation not incor- 
porated therein shall be binding.3 

I 1001. - Subject of Collateral Agreement 

Various, and somewhat divergent, rules have been 
laid down as to the necessfty of a difference In the sub¬ 
ject matter of oral and written agreements to make the 


Sft. Me.—Neal v. Flint, 33 A. 369, 
S8 Me. 72. 

22 C.J. p 1254 note 41. 

Beal hasis fox aflmlsslon. is to 
Show fraud.—^Alford v. Rowell, 103 
P.2d 119, 44 N.M. 392. 

90. Ga.—^Neuhoft v, Swift & Co., 
188 S.K 831, 54 Ga.App. 651. 

Tex.—^Loveless v. Johnson, Civ.App., 
274 S.W. 658—^Lee v. First Nat. 
Bank, Civ.App., 264 S.W. 394. 

91. Alo.—^Mercantlle Finance Corpo¬ 
ration of Alabama v. Scrugrgrs, 161 
So. S'53, 227 Ala. 585—Standard 
Paint & Lead Works v. Ingram 
Hardware Co., 129 So. 20, 221 Ala. 
874. 

Pa.—Humhert v. Meyers, 123 A. 735, 
279 Pa. 171—Koth Downs Mfgr. Co. 
V. Profy, 16 Pa.Dist. & Co. 138. 

S.C.—John T. Stanley Co. v. Kauf- 
man, 171 S.E. 32. 170 S.C. 521. 

92. Fla.—Mallard v. Bwing-, 164 So. 
074. 121 Fla. 664. 

93. Pa.—^Federal Reserve Bank of 
Philadelphia v. Gearon, 200 A. 80, 
331 Pa. 66—First Nat Bank v. La- 
wall, 124 A. 632, 280 Pa. 407—Dix- 
on V. Mlnogrue, 120 A. 664, 276 Pa. 
562—Dannish Prlde Mllk Products 
Co. V. Marcus. 116 Ai 303, 272 Pa. 
340—Sheinman Bros. v. Hovland- 


Sardeson-McColm Co., 78 Pa.Su- 
per. 479. 

Tex.—Southwestem Public Service 
Co. V. Smith, Civ.App., 48 S.W.2d 
456, 458, dubting Corpus Juris. 

Wash-—Champlin v. Transport Mo¬ 
tor Co., 33 P.2d 82, 83, 177 Wash. 
659. quotingr Corpus Juris. 

22 C.J. p 1254 note 42. 

94. Pa.—Federal Sales Co, of Phil¬ 
adelphia V. Farrell. 107 A. 668, 264 
Pa. 149—^Dinch v. Workman, 84 
Pa.Super. 39. 

Tex.—Southwestem Public Service 
Co. V. Smith, Civ.App., 48 S.W.2d 
456, 458, quotingr Corpus Juris. 

Wash.—Champlin v. Transport Motor 
Co., 33 P.2d 82, 83, 177 Wash. 669, 
quoting: Corpus Juris. 

22 C.J. p 1254 note 43. 

95. Mich.—Wild V. Wild, 264 N.W. 
208, 266 Mich. 670. 

99. N.T.—^McCauley v. Brooklyn 
Steam Marble Co., 1’80 N.T.S. 366, 
190 App.Div. 696. 

97. U.S.—Sanders v. Northwestern 
Bell Telephone Co., C.C.A.N.D., 65 
F.2d 888. 

^By-Meyer v. Weber, 109 SW.2d 
7^02, 233 Mo.App. 832. 

S.D.—^Farmers* Elevator Co. of Col- 
ton V. Swier, 210 N.W. 671, 50 S.D. 
436. 


Tex.—Sinclair Reflning Co. v. Best, 
Civ.App., 107 S.W.2d 697. 

Wis.—^Borchert v. Coons, 171 N.W. 
70, 168 Wis. 623. 

98. Tenn.—Searcy v. Brandon, 68 S. 
W.2d 11’2, 167 Tenn. 20.8—Litterer 
V. Wright, 268 S.W. 624, 161 Tenn. 
210 . 

99. Mont.—Continental 011 Co. v. 
Bell, 21 P.2d 65, 94 Mont 123. 

N.M.—^Alford v. Rowell, 103 P.2d 119, 
44 N.M. 392. 

1. S.C.—John T. Stanley Co. v. 
Kaufman, 171 S.E. 32, 170 S.C. 621. 

3. Ark.—^Northwest Arkansas Lum- 
ber Co. v. Houston, 216 S.W. 166, 
140 Ark. 182. 

Neb.—Schuster v. North American 
Hotel Co., 186 N.W. 87, 106 Neb. 
672, overrulingr motion for rehear- 
ine 184 N.W. 136, 106 Neb. 672. 

Pa.—^Holcomb & Hoke Mtg. Co. v. 

Gamba, 80 Pa.Super. 191. 

Wis.—Edward T. Kelly Co. v. Von 
Zakobiel, 171 N.W. 76, 168 Wis. 
679. 

3. N.J.—^Duralith Corporation v. 

Van Hquten, 174 A. 484, 113 N.J. 
Law 374. 

Tex:—^Price v. Advance-Rumley 

Thresher Co., Civ.App., 264 S.W. 
113. 
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oral agrecmcnt admissible as evidence of a collateral 
matter. 

It has been variously held or asserted, sometitnes 
in the same jurisdictions: That where the parties 
have reduced a contract to writing, in order to war- 
rant the introduction of parol evidence of a matter 
as collateral, it must relate to a subject distinet from 
that to which the writing relates;^ that the rule 
against parol evidence does not apply where a dis¬ 
tinet, collateral, contemporaneous agreement, inde- 
pendent of and not varying or contradicting the 
written agreement, is offered in evidence, although 
it relates to the same subject matter that evidence 
of a contemporaneous oral collateral contract may 
be admissible where it covers a matter distinet from, 
although closely related to, the express subject mat¬ 
ter of the written instrument;® that evidence of a 
parol agreement between one of the parties to the 
written agreement and a third person is admissible, 
even though the subject matter of the oral agree¬ 
ment includes matters dealt with in the written 
agreement;*^ that the court should exclude evidence 
of an oral agreement to perform some affirmative, 
specific act with regard to a general subject which 
was obviously, from the face of the contract, in 
the minds of the parties when the written contract 
was made;® and that where an oral and a written 
agreement relate to the same subject matter and 
are so interrelated that both would be exeeuted at 


the same time and in the same contract, the scope 
of the oral subsidiary agreement must be taken to 
be covered by the writing.® 

§ 1002. - Separate and Independent Char¬ 

acter of Agreement 

An agreement collateral to a writlng must be sepa¬ 
rate and distinet from, and independent of, that ex- 
pressed In the writing, to render parol evidence thereof 
admissible. 

In order to admit parol evidence of a collateral 
agreement as to a transaction evidenced by a writ¬ 
ing, the agreement must be separate and distinet 
from, and independent of, that which the writing 
purports to express.^® When this requisite is sat- 
isfied, as it frequently is,^! and the other requisites 
to admissibiHty are met, parol evidence of a collat¬ 
eral agreement is receivable, see supra § 997. 

§ 1003. Particular Writings 

a. Assignments 

b. Bilis and notes 

c. Building and construction contracts 

d. Contracts of carriage or storage 

e. Contracts of partnership and joint ad¬ 

venture 

f. Employmerit contracts 

g. Insurance policies or contracts 

h. Leases 


4. tJ.S.—Gray v. Schoonmaker, D.C, 
IU., 30 F.Supp. 1019. 

Ala,—^Naveo Hardware Co. v. Mobile 
& Gulf Nav. Co., 106 So. 862, 214 
Ala, 176. 

lowa.—Georg^ Parks & Co. v. How- 
ard Hotel Realty Co., 203 N.W. 
247, 200 lowa 479—Parriott v. Le¬ 
vis, 196 N.W. 678, 196 lowa 876. 

Mont.—Continental Oil Co. v. Bell, 
21 P.2d 65, 94 Mont. 323. • 

N.M.—Alford v. Rowell, 10'3 P.2d 119, 
44 N.M. 392—Baca v. Fleming, 187 
P. 277, 25 N.M. 643. 

N.D.--Stair v. Hibbs, 204 N.W. 621, 
62 N.D. 910. 

5. C.—Mallard v. Duke, 126 S.H. 626, 
131 S.C..176. 

Tenn.—Glbson County v. Fourth & 
First Nat. Bank, 96 S.W.2d 184, 20 
Tenn.App. 168. 

Tex.—Distributors Inv. Co. v. Pat- 
ton, 110 S.W.2d 47, 130 Tex. 449, 
reversing, Civ.App., 83 S.W.2d 782 
—McCormack v. Cockburn, Civ. 
App., 125 S.W.2d 696, error dis- 
missed, judgment correcl. 

22 C.J. p 1264 note 44. 

6. Ala.—^Alabama Power Co. v. 

Pierre, 183 So. 666, 236 Ala. 621— 
Pointer v. Farmers' Fertllizer Co., 
160 So. 262, 230 Ala. 87—Bell, 
Rogers & Zemurray Bros. v. Jen- 
Wns, 130 So. 396, 221 Ala. 662. 


lowa.—Cady v. Lynam, 200 N.W. 190, 
198 lowa 661. 

Ky.—McKenna v. Culton, 80 S.W.2d 
13, 268 Ky. 333—U. S. Bond & 
Mortgage Corporation v. Berry, 61 
S.W.2d 293, 24a Ky. 61t). 

Me.—Johnson v. Burnham, 116 A. 
261, 120 Me. 491. 

Mo.—^Kissick v. Kissick, 279 S.W. 
764, 221 Mo.App. 420. 

Okl.—^Pepis V. Red Bank Oll Co., 44 
P.2d 846, 170 Okl. 189. 

5. C.—John T. Stanley Co. v. Kauf- 
man, 171 S.E. 32, 170 S.C. 621. 

22 C.J. p 1264 note 46. 

6. U.S.—Sickelco v. Union Pac. R. 
Co., C.C.A.Cal., 111 r.2d 746. 

Cal.—Cotton v. Riverside Cernent 
Co., 86 P.2d 1»6, 29 Cal.App.2d 588 
—Gardiner v. Burket, 40 P.2d 279, 
3 Cal.App.2d 666. 

7. N.T.—Cantor v. Mutual Trim- 
ming & Binding Co., 23 N.T.S.2d 
429. 

8. Ariz.—Stewart v. Southwest Cot¬ 
ton Co., 2 P.2d 1041, 38 Ariz. 647. 

9 . pa.—Glanni v. R. Russei & Co., 
126 A. 791, 281 Pa. 320—Colonial 
Mfg. Co. V. Carideo, 16 A.2d 731, 
142 Pa.Super. 486—^Nelly v. Diskin, 
173 A. 736, 113 Pa.Super. 249—C. 
I. T. Corporation v. Grosick, 167 A. 
440, 110 Pa.Super. 165—Murphy v. 
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Plnney, 86 Pa.Super. 468—Bury & 
Holman v. Pezalla, 27 Del.Co. 406. 

10. La.—Trcka v. Bragmans Bluff 
Lumber Co., 141 So. 81, 174 La. 
631. 

Mich.—^Weber v. Hali Bros., 204 N. 
W. 153, 231 Mich. 493—Frischkorn 
Real Estate Co. v. Hoskins, 196 
N.W. 888, 226 Mich. 30. 

Mo.—Crossan v. Noli, App., 120 S.W. 
2d 189. 

N.T.—Smith V. Smith, 212 N.T.S. 
196, 214 App.Dlv. 383—Lynch v. 
Harrer, 263 N.T.S. 640, 646, quot- 
ing Corpus Juris. 

Tenn.—^McGannon v. Farrell, 214 S. 

W. 432, 141 Tenn. 631. 

22 C.J. p 1264 note 47. 

11. Cal.—^Fawcett v. Edmund Peycke 
Co., 187 P. 39, 44 Cal-App. 592. 

Ind.—Garn v. Houser, 128 N.B. 772. 
76 Ind.App. 364. 

Mass.—^Dixon v. Lamson, 136 N.B. 

346, 242 Mass. 129. 

N.C.—Bunn v. Wall, 104 S.E. 470, 
180 N.C. 662. 

Or.—^De Vol v. Citizens’ Bank, 179 
P. 282, 92 Or. 696, rehearing de- 
nied 181 P. 985, 92 Or. 606. 

Tex.—Mitchell v. Kennady, Civ.App., 
238 S.W. 293, dismissed for want 
of jurisdiction. 

Wis.—People’s Trust & Savings 
Bank v, Wassersteen, 276 N.W. 
330, 226 Wis. 249. 
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i. Mortgages and other securities 

j. Receipts and releases 

k. Records 

l. Sales of personalty 

m. Sales of realty 

n. Miscellaneous writings 

a. Assignments 

Parol evidence may be admissible to show an agree- 
ment collateral to a written assignment, but not where 
it wouid vary, contradict, or defeat the operation of the 
assignment. 

A written instrument evidencing an assignment 
does not preclude parol evidence of a collateral 
agreement which does not contradict or vary the 
tenns of the instrument, where the agreement was 
between the parties to the assignment or, in the 
case of an assign nent to a trustee, was between the 
assignor and the trustee, or was between the as¬ 
signor and a third person and the assignee had 
knowledge thereof at the time he took the assign- 
ment,i 2 Qn the other hand, parol or extrinsic evi¬ 
dence of an agreement claimed to be collateral to a 
written assignment or contract to assign is not ad¬ 
missible where it is within the general rule exclud- 
ing parol or extrinsic evidence concerning written 
contracts, rather than within the exception which 
allows parol or extrinsic evidence of collateral 
agreements,i3 as w'here it wouid alter, vary, con¬ 


tradict, or defeat the operation of the written as¬ 
signment,the assignment is complete^® and un- 
ambiguous,i6 and there is no showing of an omis- 
sion by fraud, accident, or mistake.^^ 

b. Bilis and Notes 

(1) In general 

(2) Obligation or liability 

(3) Time, place, and amount of payment 

(4) Manner of payment or satisfaction 

(1) In General 

Whfle, on account of the Ilmited fleld covered by 
promissory notes and other negotfable fnstruments and 
thelr failure to state the entire transactron or all the ar- 
rangennents between the parties, there is ampie room, in 
qonnection with such Instruments, for collaterai agree- 
ments which may be proved by parol or extrinsic evi¬ 
dence, nevertheless, by reason of the absolute and tin- 
conditional terms and the legal effect of such Instru¬ 
ments, they exclude evidence of many agreements 
which vary or contradict thelr express or fmplied provi- 
slons or defeat thelr operation. 

Bilis and notes and Instruments of a like charac¬ 
ter do not as a rule even purport to express the en¬ 
tire contract or agreement between the parties there- 
to, and hence parol or extrinsic evidence is admis¬ 
sible to show collateral agreements between such 
parties,^® provided such agreements are not incon- 
sistent with, and do not tend to change, vary, alter„ 


12. lowa.—^VThite v. Gutshall, 238 
N.W. 909, 213 lowa 401. 
Mlnn.--Hobie v. Holdahl, 219 N.W, 
946, 175 Minn. 44. 

Mo.—^Kissick V. Kisslck, 279 S.W. 

764, 221 Mo.App. 420. 

N.T.—Smlth V. Smith, 212 N.T.S. 

196, 214 App.Div. 383. 

Tex.—^Fry v. Barron, Civ.App., 2 S. 
W.2d 888. 

22 C.J. p 1254 note 61. 

13- Cal.—Winter v. Knapp, 266 P. 

527, 90 Cal.App. 75. 

IU.—Sheets v. Securlty First Mortgr. 

Co., 12 N.E.2d 324, 293 111.App. 222. 
Ky.—Treas v. Bank of Marshall 
County, 28 S.W.2d 43, 234 Ky. 376. 
Mass.—^Mechaber v. Pittle, 170 N.E. 
62, 270 Mass. 193. 

N.T.—^New Amsterdam Casualty Co. 
V. National Union Pire Ins. Co. of 
Pittsburg-h, Pa., 273 N.T.S. 647, 151 
Misc. 894, affirmed 271 N.T.S. 953, 
241 App.Div. 813, afBLrmed 194 N.E. 
746, 266 N.T. 254. 

Okl.—^Pirst Nat. Bank v. Richburgr, 
181 P. 146, 76 Okl. 1. 

S.D.—^Adron v. Evans, 217 N.W. 397, 
62 S.D. 292, 69 A.L.R. 947. 

Tex.—Garza v. Klepper, Civ.App., 16 
S.W.2d 194, error refused. 

14. Ark.—Shamis v. Kice-Stix Dry 
Goods Co., 244 S.W. 340, 166 Ark. 
862. 


Cal.—^Boteler v. Robinson, 288 P. 136, 
105 Cal.App. 611. 

Ga.—City Purchasingr Co. v. Clough, 
142 S.E. 469, 38 Ga,App. 63. 
lowa.—^Liberty Oil Co. v. Polk, 185 
N.W. 10, 193 lowa 146. 

Mich,—Kay v. Miller, 209 N.W. 46, 
236 Mich. 304. 

Wash.—^Asher Bros. General Illumi- 
nating Co. v, General Illuminating 
Co„ 74 P.2d 495, 193 Wash. 106. 

15. Ga.—Spurlock v. Gamer, 144 S. 
E. 819, 38 Ga.App. 614. 

16- Ga.—Spurlock v. Garner, supra. 
Mass.—^Bergson v. H. P. Hood & 

Sons, 15 N.E.2d 196, 300 Mass. 340, 
116 A.L.R. 951. 

17- Pa.—^Marsh v. Baldwin, 20 Erie 
Co. 28. 

Absence of fnind 

Ga.—Spurlock v. Gamer, 144 S.E. 
819, 38 Ga.App. 614. 

la U.S.—First Nat. Bank v. Fidel- 
ity Nat Bank of Oklahoma City, 
C.C.A.Tex., 74 F.2d 447^—Bromfleld 
V. Trinidad Nat. Inv. Co., C.C.A. 
Colo., 36 P.2d 646, 71 A.Li.R 642— 
C. & J. Camp V. Miller, D.C.Fla., 
300 F. 679. 

Ala,—^Bell, Rogers & Zemurray Bros. 
V. Jenkins, 130 So. 396, 221 Ala. 
662—^Blount County Bank v. Rob- 
inett & McCay, 122 So. 802, 23 Ala, 
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App. 146, certiorari denied 122 So-- 
804, 219 Ala. 603. 

Cal.—^ibson v. Crulckshank, 248 P, 
732, 78 Cal.App. 662. 

Ga,—^Hawklns v. Haynes, 160 S.E:. 
442, 40 Ga.App. 632—^Robinson v« 
Odom, 133 S.B. 53, 36 Ga,App. 262. 
Kan.—Phipps v. Union Stock Tards 
Nat Bank, 34 P.2d 661, 140 Kan.. 
193. 

Mont.—^First Nat. Bank v. Holding, 4 
P.2d 709, 90 Mont.629. 

N.J.—^Donahue v. Caaabianca, 162 A. 
763, 764, 109 N.J.Law 426, quotlng- 

Gorpus Jaxis. 

N.T.—^Hoaglajid, Alium & Co. v. Al- 
lan-Norman Holding Corporation,. 
239 N.T.S. 291, 228 App.Div. 133. 
Okl.—Curtis v. McCrory, 262 P. 394,. 
123 Okl. 105. 

S.D.—^Farmers' & Merchants' State 
Bank of Plankinton v. Wolf, 191 
N.W. 461, 46 S.D. 162. 

Tex.—Corona Petroleum Co. v. Jame- 
son, Civ.App., 146 S.W.2d 612, er¬ 
ror dlsmissed, judgment correct— 
Goldstein v. Union Nat. Bank of 
Dallas, Civ.App., 216 S.W. 409, 
conforming to answers to certlfled 
questions Goldstein v. Union Nat. 
Bank, 213 S.W. 684, 109 Tex. 666. 
Wash.—McGregor v. First Farmers*- 
Merchants* Bank & Trust Co. 40» 
P.2d 144, 180 Wash. 440. ' 

22 C.J. p 1266 note 62. 
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impair, defeat, or contradici, the tenns or legal ef- j fect of the -written instrument.i* Evidence of a pa- 


Bxecuted oral afirroement 

Qltl._Blythe V. Campbell, 242 P. 770, 

115 Okl. 227. 

19 . U.S.—^Bernheimer v. First Nat. 
Bank, CC.A.Cal., 78 F.2d 139, cer¬ 
tiorari denled 66 S.Ct. 172, 296 U.S. 
639, 80 L.Ed. 454—Kendrick v. 

Speck, C.C.A.N.C., 67 F.2d 295— 
Murphy v. Cralgr, C.C.A.Ariz., 28 P. 
2d 963. 

Ala.—Jackson v. Sample, 173 So. 610, 
234 Ala. 76—Foster v. Featherston, 
160 So. 689, 230 Ala. 268—^Pointer 
V. Parmers’ Fertilizer Co., 160 So. 
252, 230 Ala. 87—Roberson v. Can- 
trell, 160 So. 224, 230 Ala. 162, cit- 
ing Oorpris Juris—^Holczatein v. 
Bessemer Trust & Savings Bank, 
136 So. 409, 223 Ala. 271—^Bell, 
Bogers & Zemurray Bros. v. Jenk- 
ins, 130 So. 396, 221 Ala, 652— 
Ford V. Southern Motor Co., 93 So. 
902, 208 Ala. 170. 

Ariz.—^Ainsworth v. National Bank 
of Arizona at Ph<Enix, 266 P. 8, 33 
Ariz. 466. 

Ark.—^Nelson v. Wells, 87 S.W.2d 40, 
191 Ark. 613—Randle v. Overland 
Texarkana Co., 32 S.W^.2d 1064, 182 
Ark. 877, 76 A.Li.R. 1616—Rice v. 
Milliffan, 6 S.W.2d 554, 177 Ark. 
427. 

Cal.—^Alameda County Title Ins. Co. 
V. Panella, 24 P.2d 163, 218 Cal. 
510. 

Fla.—^Pannin v. Fritter, for Use of 
American Nat. Bank of Pensacola, 
172 So. 691, 127 Fla. 97—^Anderson 
V. Ax, 139 So. 798, 104 Fla. 294. 
Oa.—Seymour v. Bank of Thomas- 
ville, 121 S.B. 678, 157 Ga. 99, an- 
swers to certlfled Questions con- 
formed to 121 S.E. 579, 31 Ga.App. 
^02—^A. W. Muse Co. v. Collins, 
199 S.E. 856, 68 Ga.App. 763—In¬ 
ternational Harvester Co. of Amer¬ 
ica V. Pelion, 192 S.B. 464, 66 Ga, 
App. 290—Robinson v. Odom, 133 
:S.B. 63, 36 Ga.App. 262—Buckeye 
Cotton Oil Co. V, Malone, 126 S.E. 
913, 33 Ga.App. 619—Anderson v. 
International Harvester Co., 109 
S.E. 417, 27 Ga.App. 633. 

Idaho.—International Harvester Co. 
of America v. Beverland, 219 P. 
201, 37 Idaho 782. 

111.—Scholbe V. Schuchardt, 127 N.E. 
169, 292 111. 629, 13 A.U.R. 247, 
reversing 212 111.App. 663. 
lowa.—^Andrew v. Brooks, 267 N.W. 
815, 219 lowa 134, citing Corpus 
Jnxls —^Davenport v, Mullins, 206 
N.W. 499, 200 lowa 836. 

Kan.—Brown v. Pryor, 298 P. 747, 
133 Kan. 129. 

hSL —^Pudickar v. Inabnet, 146 So. 
746, 747, 176 La. 777, quoting Cor¬ 
pus Juris. 

Mass.—First Nat. Bank of Boston v. 
Mathey, 31 N.B.2d* 26, 308 Mass. 
108—Paulink v. American Express 
Co., 163 N.E. 740, 265 Mass. 182, 
.62 A.L.R. 506. 


Mich.—MacCrone v. Eckert, 267 N.W. 
766, 276 Mich. 683—Palmer Nat. 
Bank v. Van Doren, 244 N.W. 486. 

260 Mich. 310—^Rider v. Coyne, 224 
N.W. 332, 246 Mich. 366—Ander¬ 
son V. Bngard, 210 N.W. 237, 236 
Mich. 221—Gorsche v. First Nat. 
Bank, 206 N.W. 992, 233 Mich. 428. 

Minn.—Tledt v. Johnson, 186 N.W. 
779, 151 Minn. 288—Naftalin v. La 
Salle Holding Co., 186 N.W. 128, 
151 Minn. 68. 

Miss.—Bank of Lena v. Slay, 170 So. 
636, 176 Miss. 825—Traders' Sec. 
Co. V. Sullivan, 112 So. 869, 147 
Miss. 72. 

Mo.—Montgomery v. College Mound 
Sec. Trust Co., App., 10 S.W.2d 
971—Bank of Hollister v. 0’Brien, 
290 S.W. 1009, 220 Mo.App. 1276. 
Neb.—Vybiral v. Schildhauer, 266 N. 

W. 241, 130 Neb. 433. 

N.H.—Merrimack River Sav. Bank v. 

Higglns, 196 A. 369, 89 N.H. 154. 
N.J.—^Donahue v. Casabianca, 162 A. 
763, 764, 109 N.J.Law 425, quoting 
Corpus Juris. 

N.Y.—Crater v. Bininger, 46 N.Y. 
646, afflrming 64 Barb. 156—Yudel- 
baum V. Chorosh, 249 N.Y.S. 798, 
140 Misc. 121. 

Okl.—^Allis-Chalmers Mfg. Co. v. 

Hawhee, 106 P.2d 410, 187 Okl. 670. 
Or.—Johnson v. Curi, 33 P.2d 237, 
147 Or. 630, rehearing denied 34 
P.2d 976, 147 Or. 630—U. S. Rubber 
Co. V. Kimsey, 26 P.2d 665, 146 
Or. 73. 

P€L—Gilmore v. Gilmore, 120 A. 270, 
276 Pa. 333—Second Nat. Bank of 
Reading v. Yeager, 111 A. 159, 268 
Pa. 167—^In re Cummins’ Bstate, 
18 Wash.Co. 80. 

R. I.—Brooks v. Josephson, 129 A. 
812, 47 R.I. 78. 

S. C.—Uolumbia Nat. Bank of Colum- 
bia V. People’s Bank, 160 S.E. 728, 
162 S.C. 324—Ballenger v. Macaul- 
ey, 167 S.E. 141, 169 S.C. 389. 

Tex.—Shelton v. Montoya Oil & 
Gas Co., Com.App., 292 S.W. 165, 
afflrming, Civ.App., 272 S.W. 222— 
Shepherd v. Woodson Lumber Co., 
Civ.App., 63 S.W.2d 681—General 
Motors Acceptance Corporation v. 
Bettes, Civ.App., 67 S.W.2d 263, 
error refused—^Dooley v. Gray, Clv. 
App., 54 S.W.2d 668, error dismiss- 
ed—^Whiteman v. Bishop, Civ.App., 
289 S.W. 730—Sharpe v. National 
Bank of Commerce, Civ.App., 272 
S.W. 321—^Parmers’ State Bank of 
Florence v. Cottingham, Civ.App., 

261 S.W. 426—^Bush & Gerts Piano 
Co. of Texas v. Thomas, Civ.App., 
261 S.W. 202—^First State Bank of 
Otto V. Cohn, Civ.App., 247 S.W. 
923—^Dobbs v. Johnson, Civ.App., 
230 S.W. 1036—Slaughter v. Texas 
Life Ins. Co., Civ.App., 218 S.W. 
1109. 

Vt.—West Rutland Trust Co. v. 
Houston, 158 A. 69, 104 Vt 204, 
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80 A.L.R. 664—Citizens’ Sav. Bank 
& Trust Co. V. Paradis & Sons, 146 
A. 3, 102 Vt 114—^Alexander v. 
Chevalier, 126 A. 498, 98 Vt 230. 
Wis.—In re McAskill’s Bstate, 267 N. 
W. 177, 216 Wis. 276—Chafee Land 
Co. V. Clark, 177 N.W. 609, 171 
Wis. 408. 

22 C.J. p 1266 note 53. 

Purpose of rule that terms of a 
note may not be changed by proof of 
a varying contemporaneous agree- 
ment is to render certain parties’ 
rights to a contract which has been 
reduced to writing.—Nimmo v. Su- 
pernaw, 271 N.W. 706, 279 Mich. 126. 

Xu aotiou at law defendant may 
not Show a collateral parol agree- 
ment to vary the written terms of 
a promissory note.—^Henry Water- 
house Trust Co. v. Rawlins, 33 Ha- 
waii 876. 

TTnless payee Is aoooxniuodated par. 

ty note cannot be contradicted by pa¬ 
rol evidence of contemporaneous 
agreement.—^People's Trust & Sav¬ 
ings Co. V. Arthaud, Mo.App., 22 S.W. 
2d 860. 

If blU or note is absolute on its 
face, evidence of a verbal agreement, 
made at the same time, qualifying 
its terms, is not admissible. 

111.—Feulner v. Gillam, 211 IlLApp. 
348. 

Mich.—^First Nat. Bank v. Holmes, 
181 N.W. 46, 213 Mich. 41. 
nuambiguous Instrument 
The general rule that proof of 
contemporaneous parol declaratlons 
and agrreements is inadmissible to 
contradict, vary, or alter the terms 
of a written contract is applicable 
to an attempt to prove a prior or 
contemporaneous parol agreement or 
declaration to afflect the terms of a 
bill or note where the bili or note 
is not uncertain, doubtful, or am- 
biguous.—Williams v. Silverstein, 2 
P.2d 166, 213 Cal. 269. 

Flxed terms 

Bxtrinsic parol agreement prior 
to or contemporaneous with writ¬ 
ten note cannot be avalled of to 
avold enforcement of flxed terms of 
note.—Kitts v. Hili, 300 P. 610, 89 
Colo. 186. 

In absenoe of fraud, accident, or 
mlBtake, or an allegatlon thereof, 
evidence of a prior or contempor¬ 
aneous parol agreement is not admis¬ 
sible to vary or contradict the terms, 
destroy the character, or impair the 
legal eifect, of a promissory note. 
Ala.—Steiner Bros. v. Slifkin, 186 
So. 166, 237 Ala. 226. 

Ga.—Jones v. Lawman, 194 S.E. 416, 
66 Ga.App. 764, transferred, see, 
190 S.E. 607, 184 Ga. 25. 

Ky.—^Bevins v. First Nat. Bank, 79 
S.W.2d 348, 258 Ky. 11—Wllhoit v. 
McCubbin, 61 S.W.2d 897, 260 Ky. 
60. 
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rol agreement may be introduced to show the in- 
ducement or real consideratiori for,^^ a note, 
an additional, or even main, consideration,22 want 
of consideration,23 and. ordinarily, partial or total 
failure of consideration,-** although it has been held 
otherwise in an action by an innocent purchaser for 
value-5 or where, if there was a partial failure of 
consideration, it occurred before, and was known 
to defendant when, the note was given.^® Refer- 
ence in a note to an agreement or collateral trans- 
action renders evidence of such agreement or trans- 
action admissible.27 

Objections to the admission of evidence of a 
mere contemporaneous paroi agreement are of no 
avail w'here the matter offered in evidence is not 
of that character but, instead, is a statement on the 
back of a note,2S a written agreement attached to 
the note,29 or another writing or writings which 
must be construed with the note.^O However, where 
the written contract between the parties consists of 
a note and other writings, paroi testimony of an 
oral agreement or understanding varying or con- 
tradicting such written contract is inadmissible.21 


Ncgotiability, Notwithstanding some authority 
to the contrary,22 it is generally held that paroi ev¬ 
idence is not admissible to vary the terms, or de- 
stroy tbe legal effect, of a note or other instrument 
which is negotiable in form by showing an agree¬ 
ment that it' shall not be negotiable or shall not 
be negotiated or transferred^^ and that this is true, 
in the absence of fraud or mistake,^^ whether the 
instrument is in the hands of an innocent holder^s 
or a party with whom the agreement was made.s® 

Whether a collateral agreement may be interposed 
as a defense in an action on a negotiable instru¬ 
ment is discussed in Bilis and Notes §§ 487, 488. 
The pleading of such defense is treated in Bilis and 
Notes § 622. 

(2) Obligation or Liability 

(a) In general 

(b) Of indorser 

(a) In General 

It Is not permlssfble to vary, contradict, or defeat 
the obligation or unconditfonal promise expressed In a 


Minn.—Johnson v. Benham, 203 N.W. 
444, 163 MInn. 31. 

Pa.—^In re Wabei^s Eatate, 177 A. 61, 
317 Pa. 437. 

Tex.—Brown v. Cooper Co., Civ.App., 
99 8.W.2d 687, error dismissed— 
Sutton V. Schoellkopf, Civ.App., 
62 S.W. 2 d 318, error refused. 

20 . lowa.—^Versteegr v. Hoeven, 239 
N.W. 709, 214 lowa 92. 

OkL—Edwards v. City Nat Bank of 
McAlester, 201 P. 233, 83 Okl. 204. 
Tex.—^Pope v. Hennessey, Civ.App., 
38 S.W.2d 834. 

Violation of acrreemeiLt 

(1) Evidence of contemporaneous 
paroi agreement inducing exeeution 
of note and which agreement is vio-, 
lated as soon as note is exeeuted 
may be introduced in suit to enforce 
note.—State ex rei. Shull v. Ingle, 29 
P.2d 959, 167 Okl. 377. 

( 2 ) Where litigation is between the 
original parties to a note or those 
standing in no better situation than 
the original parties, and charged 
with knowledge of the purpose of the 
note and for what reason and under 
what conditions glven, the maker 
may show a contemporaneous paroi 
agreement between himself and ben- 
eflciary of the note which induced 
him to sign it, and the violation of 
which by the payee will defeat its 
enforcement.—Boardman v. Prick, 
120 SJBL 883, 96 W.Va. 263. 

21 . Ala.—^Pointer v. Earmers' Fer- 
tilizer Co., 160 So. 252, 230 Ala. 
87. 

22. U.S.—Queensboro Nat, Bank of 
City of New York v. Kelly, C.C.A. 
N.Y., 48 P.2d 674, 87 A.I 4 .II. 1172, 


certiorari denied Kelly v. Queens¬ 
boro Nat. Bank of City of New 
York, 62 S.Ct. 9. 284 U.S. 620, 76 L. 
Bd. 629. 

23. Mont—U, S. Nat. Bank of Red 
Lodge V. Chappell, 230 P. 1084, 71 
Mont. 553. 

Okl.—Powell V. Security Nat. Bank 
of Tulsa, 284 P. 6 , 141 Okl. 169. 

24. Ala.—^Kilgore v. Arant, 146 So. 
640, 26 Ala.App. 356. 

Cal.—^Harper v. Prench, 84 P.2d 216, 
29 Cal.App.2d 214. 

La,—Gk)ldsmlth v. Parsons, 161 So. 
175, 182 La. 122, remanding, App., 
166 So. 822. reinstating 164 So. 68 , 
which is afflrmed 161 So. 879. 

22 C.J. p 1265 note 54. 

25. Tex.—Traders' Securities Co. v. 
Green, Civ.App., 4 S.W.2d 183. 

36- N.Y.—^Bmplre Coal Sales Cor¬ 
poration v. Platt, 7 N.Y.S.2d 43, 
256 App.Dlv. 791. 

27. Ky.—^Kirchdorfer v. Watkins, 
248 S.W. 261, 198 Ky. 69. 

N.C.—J. L Case Co. v. Cox, 178 S.B. 
686 . 207 N.C. 769. 

Ohio.—Mitzel Co. v. Shields, 172 N.B. 
621, 36 Ohio App. 614. 

28. Cal.—^Pletcher v. Original Pit 
Barbecue, 294 P. 416, 110 Cal.App. 
670. 

29. Ark.—Central States Life Ins. 
Co. V. Barrow, 77 S.W.2d 801, 190 
Ark. 141. 

8 (V Ga.—^Home & Ponder v. O. B. & 
B. J. Evans, 120 S.E. 787, 31 Ga. 
App. 370. 

111.—MeComb V. Meade, 266 IU.App. 

128. I 
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Va.—Long v. Mayo. 167 S.E. 767, 166 
Va. 186. 

31. Ark.—^Page v. Oates, 109 S.W. 
2d 661, 194 Ark. 809. 

Ga.—Wldincamp v. Patterson, 127 S. 

B. 168, 33 Ga.App. 483. 

Miss.—^Erdington v. Stephens, 114 So. 
387, 148 Miss. 683. 

32. Wyo,—^Holdsworth v, Blyth & 
Fargo Co., 146 P. 603, 23 Wyo. 
52. 

33. U.S.—^Bemheimer v. First Nat. 
Bank of Beverly Hilis, C.C.A.Cal., 
78 F.2d 139, certiorari denied 66 
S.Ct. 172, 296 U.S. 639, 80 L.Bd. 
454. 

Cal.—^Llndemann v. Coryell, 212 P. 

47, 69 Cal.App. 788. 

N.Y.—Cohen & Feldman v. Sllbowltz, 
261 N.Y.S. 325. 146 Misc. 324. 

N.D.—^Baird v. Keitzman, 233 N.W. 
906, 60 N.D. 317. 

Okl.—^New England Nat. Bank & 
Truat Co., in Kansas City, Mo., v. 
Hille, 4 P.2d 42, 161 Okl. 3 85. 

Pa.—Levitt v. Johnstown Offlae Sup- 
ply Oo., 167 A. 804, 103 Pa.Super. 
76. 

34 . Wash.—Maccallum-Donahoe Fi- 
nanoe Co. v. Devoe, 209 P. 614, 121 
Wash. 295. 

35 . Minn.—Midland Nat. Bank of 
Minneapolis v. Farmers’ Co-op. El¬ 
evator Co., 196 N.W. 276, 167 Minn. 
348. 

Wash.—^Maccallum-Donahoe Finamce 
Co. V. Devoe, 209 P. 514, 121 Wash. 
296—Larsen v. Betcher, 196 P. 27, 
114 Wash. 247. 

38. Wash.—^Maccallum-Donahoe Fl- 
n€uace Co. v. Devoe. 209 P. 614 121 
Wash. 296 
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note or other negotiable Instrument, wh^ch Is supported 
ty a valuable consideratiori and has become effectual by 
delivery» by Introduclng paroi evidence of a prior or 
contemporaneous oral agreement that a signer of the 
Instrument shall not be bound, obllgated, or liable at 
ali or that his llability shall be subject to a limitatlon or 
«ondition subsequent not expressed In the Instrument. 

In the absence of fraud, accident, inistake,®^ 
gality,®® or want of consideration, as considered sub- 
sequently in this section, paroi evidence of a prior 
■or contemporaneous oral agreement is not admis- 
sible to vary or contradict the terms of a note con- 
taining an unconditional promise to pay,39 to de- 


feat the unconditional promise to pay contained in 
a note,^® or to vary, impair, or overturn the ob- 
ligation expressed in a note;^^ and consequently it 
is not permissible to introduce paroi evidence of 
a prior or contemporaneous oral promise, agree¬ 
ment, or understanding that a maker or person 
signing the note is not to be bound, obligated, or 
liable,42 or held bound or liable,43 that he need not, 
and will not, be called on or required to pay,44 that 
the note will not be presented for payment,46 that 
the payee will not collect,46 enforce,47 or, accord- 


37 . Cal.—Seth v. Lew Hing, 14 F.2d 
537, 125 Cal.App. 729, rehearinff 
denied 16 P.2d 190, 126 CaLApp. 
729. 

Ky.—Cumnock-Reed Co. v. Lewis, 128 
S.W.2d 926, 278 Ky. 496—Geary- 
Gay Motor Co. v. Chasteen, 68 S. 
W.2d 393, 248 Ky. 283—^Phelps v. 
Home Owned Stores, 46 S.W.2d 
10&0, 242 Ky. 531—Brown v. Tur- 
pin, 17 S.W.2d 263, 229 Ky. 883. 

•Or.—Bank of Freewater v. Hyett, 1 
P.2d 1113, 137 Or. 193. 

Pa.—Slater v. Chiccarino, 167 A. 

247, 109 Pa.Super. 363. 

'Tex.—^Northwestern Nat. Life Ins. 
Co. V. Miears, Clv.App., 116 S.W. 
2d 1128—^Whiteman v. Bishop, Civ. 
App., 289 S.W. 730—^Exum v. May- 
fleld, Clv.App., 286 S.W. 481. 

Waah.—^Le^l Adjustment Bureau v. 
West Coast Const. Co., 298 P. 429, 
162 Wash. 260—Moore v. Klldall, 
191 P. 394, 111 Wash. 504. 

; 38 , Or.—Bank of Freewater v. Hyett. 
1 P.2d 1113, 137 Or. 193. 

39. Ala.—Brown Shoe Co. v. Rowell, 
187 So. 498, 237 Ala. 404. 

Ky.—Geary-Gay Motor Co. v. Chas¬ 
teen, 68 S.W.2d 393, 248 Ky. 283— 
Payne v. Claypool, 31 S.W.2d 901, 
236 Ky. 526. 

•40. Ga.—^Whlte County Bank v. 
Whelchel, 164' S.B. 66, 46 Ga.App. 
229—Pulllam v. Merchants’ & 
Miners’ State Bank, 125 S.E. 609, 
33 Ga.App. 68. 

-41. Kan.—Blair v. McQuary, 189 P. 
948. 106 Kan. 710. 

Tex.—Robert & St. John Motor Co. v. 
Bumpass, Clv.App., 65 S.W.2d 399, 
error dlsmlssed. 

42, Ark.—Randle v. Overland Tex- 
arkana Co., 32 S.W.2d 1064, 182 
Ark. 877, 76 A.L.R. 1616. 

Fla.—Forbes v. Ft. Lauderdale Mer- 
cantile Co., 90 So. 821, 83 Fla. 66. 
in.— Cusanelli v. Steele, 6 N.B.2d 296, 
287 H1.APP. 490. 

■Mo.—Farm & Home Savlngs & Loan 
Ass’n V. Thelss, 111 S.W.2d 189. 
342 Mo. 40—Farmers* Bank of 
Weatherby v. Redman, App., 24 S. 
W.2d 235—^Hackett v. Dennlson, 19 
S.W.2d 641, 223 Mo.App. 1213— 
First Nat. Bank & Trust Co. v. 
Limpp, 288 S.W. 967, 221 Mo.APP. 


951—^Harms v. Long, App., 213 S.W. 
607. 

N.Y.—Morris v. Bouglass, 262 N.T.S. 

712, 237 App.Div. 747. 

N.C.—Industrlal Loan & Investment 
Bank v. Dardine, 177 S.E. 636, 207 
N.C. 609. 

Okl.—First Nat. Bank v. Boxley, 264 
P. 184, 129 Okl. 169, 64 A.L.R. 688. 
Or.—^McFarland v. Hueners, 190 P. 
684, 96 Or. 679. 

Pa.—^U. S. Nat. Bank of Johnstown 

V. Evans, 146 A. 126, 296 Pa. 541— 
First Nat. Bank v. Sagerson, 129 A. 
333, 283 Pa. 406. 

S.D.—First State Bank of Lemmon v. 
McMahon, 186 N.W. 1014, 46 S.D. 
77. 

Tex.—^Northwestern Nat. Life Ins. 
Co. V. Miears, Civ.App., 116 S.W.2d 
1128. 

22 C.J. p 1091 note 39. 

Xn. aotlon oxl trade aooeptanoe con- 
talning absolute and unquallfled 
promise to pay by drawer, testimony 
that it was given to satisfy banking 
law, and under agreement that draw¬ 
er was not to be liable, was inadmis- 
sible as contradictlng the promise to 
pay.—Tennille Banking Co. v. Ward, 
116 S.E. 347, 29 Ga.App. 660. 

43- Ark.—W. T. Rawleigh Co. v. 
Berry, 116 S.W.2d 848, 196 Ark. 
963—Richardson v. Merchants' & 
Planters’ Bank & Trust Co., 69 S. 

W. 2d 396, 188 Ark. 1104. 

Cal.—Seth v. Lew Hing, 14 P.2d 637, 
126 Cal.App. 729, reheanng denied 
-16 P.2d 190, 126 Cal.App. 729. 

D.C.—Ryan v. Security Savings & 
Oommercial Bank, 271 F. 366, 60 
App.D.C. 292. 

Ky.—Citizens Nat. Bank of Glasgow 
V. Damron, 149 S.W.2d 762, 286 Ky. 
43—Phelps V. Home Owned Stores, 
46 S.W.2d 1090, 242 Ky. 631. 

Neb.—Security Sav. Bank v. Rhodes, 
186 N.W. 421, 107 Neb. 223, 20 A.L. 
R. 412. 

N.Y.—Manufacturers Trust Co. v. 
Grossman, 286 N.Y.S. 602, 247 App. 
Div. 199, aflarmed 3 N.E.2d 874, 272 
N.Y. 471. 

Tex.—^McCormack v. Cockburn, Civ. 

1 App., 126 S.W.2d 696, error dis- 
missed, Judgment correct. 


ern Trust Co., 9 S.W.2d 310, 177 
Ark. 832. 

Fla.—^Fannin v. Fritter, for Use of 
American Nat. Bank of Pensacola, 
172 So. 691. 127 Fla. 97. 

Ga.—Peagler v. Huey, 188 S.B. 906, 
183 Ga. 677—Gibson v. First Nat. 
Bank, 123 S.E. 606. 158 Ga. 350. 

111.—^Hinsdale State Bank v. Lytle, 
262 111. App. 161—Farmers’ State 
Bank & Trust Co. of Decatur v. 
Parr, 234 Ill.App. 78. 

Kan.—^Manhattan Chamber of Com- 
merce v. Gallagher, 264 P. 345, 123 
Kan. 155. 

Ky.—Cumnock-Reed Co. v. Lewis, 128 
S.W.2d 926, 278 Ky. 496—Davis v. 
Poulos, 36 S.W.2d 373, 237 Ky. 763 
—^Brown v. Turpin, 17 S.W.2d 263, 
229 Ky. 383. 

Mo.—Fischman-Harris Realty Co. v. 
Kleine, App., 82 S.W.2d 606—Main 
St. Bank v. Bnnis, 7 S.W.2d 391, 
222 Mo.App. 917. 

Or.—Bank of Freewater v. Hyett, 1 
P.2d 1113, 137 Or. 193—Trites v. 
Abbott, 267 P. 620, 126 Or. 362— 
Brownell v. Heitman, 266 P. 1067, 
126 Or. 616. 

Vt.—West Rutland Trust Co. v. 
Houston, 158 A. 69, 104 Vt. 204, 80 
A.L.R. 664. 

Va.—Clark v. Miller, 138 S.B. 566, 148 
Va. 83. 

W.Va.—Tabler v. Hoult. 168 S.E. 782, 
110 W.Va. 542. 

22 C.J. p 1091 note 39. 

45. Ala.—Brown Shoe Co. v. Rowell, 
187 So. 498, 237 Ala. 404. 

46. 111.—^First State Bank of Mt. 
Carmel v. Holsen, 246 Ill.App. 75. 

Mo.—Thompson v. Bratcher, App., 8 
S.W.2d 1027. 

Mont.—Farmers* & Miners* State 
Bank v. Probst, 263 P. 693, 81 
Mont. 248. 

47. Ga.—Pulllam v. Merchants' «& 
Miners’ State Bank, 125 S.E. 609, 
33 Ga.App. 68. 

Pa.—Slater v. Chiccarino, 167 A. 247, 
109 Pa.Sup6r. 353. 

Wis.—T. F. Pagel Lumber Co. v. 
Webster, 285 N.W. 739, 231 Wis. 
222 . 

Euforoement aooording to terms 

Oral agreement, entered into at 
execution of note, that it was not to 
be enforced according to terms, is 


44. Ark.—^Blanks v. American South- 
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ing to the decisions of the courts, sue the 
note, that the note is to be returned or surren- 
dered,^9 or that another person,5<> whether another 
maker of the note,^! an indorser,®^ or a third per- 
son,53 is to be the real and sole obligor for pur- 
poses of liability, collection, and payment. So, al¬ 
so, an agreement limiting liability may not be shown 
by parol evidence.^^ The foregoing is true where 
the note was given for a valuable consideration 
and according to some authorities it is true even in 


respect of an accommodation party to a note or 
other negotiable instrument,56 at least where the 
person accommodated is a third person, and not 
the payee;57 other authorities allow the intro- 
duction of parol evidence of an agreement for ex- 
emption of the accommodation party from liabili- 
ty58 where the payee is the accommodated party.5® 

As between the original parties, evidence of a 
contemporaneous,®® as distinguished from a prior,®i 


prevented by parol evidence nile 
from being: available as defense.—Se¬ 
curi ty Nat. Bank v. West, 243 P. 
1014, 120 Kan. 434, rehearin^ denied 
244 P. 1036, 120 Kan. 613. 

4a. Ga.—Jenningrs v. Powell, 198 S. 

K 809, 58 Ga.App. 416. 

S.C.—Stalnaker v. Tolbert, 114 S.B. 
412, 121 S.C. 437. 

49- Cal.—^Hellman Commerclal Trust 
& SaviniTS Bank v. Maurice, 288 P. 
683, 105 Cal.App. 653. 

Colo.—^Dodo V. Stocker, 219 P. 222, 
74 Colo. 95. 

111.—State Bank of West Pullman v. 

Hovnanian, 250 Ill.App. 144. 

Mass.—^Magrlione v. Penta, 165 N.B. 

424, 266 Mass. 413. 

Mich.—^MacCrone v. Bckert, 267 N. 

W. 766, 276 Mich. 683. 

Mo.—^Parmers* State Bank v. Miller, 
300 S.W. 834, 222 Mo.App. 633. 
N.T.—Ruppert v. Singhi, 153 N.B. 
33, 243 N.T. 156, reversing 214 N.T. 
S. 912, 216 App.Div, 737. 

N.D.—Security Nat, Co. v. Sanders, 

235 N.W. 714, 60 N.D. 597. 

Or.—^Dant & Russell v. Ostlind, 35 
P.2d 668, 148 Or. 204. 

Pa.—Torksbire Worsted Mills v. 
Braman, 176 A. 726, 116 Pa.Super. 
333. 

50. lowa.—^Fanners’ State Bank of 
Strahan, lowa, v. Pisher, 216 N.W. 
709, 204 lowa 1049. 

N.T.—Merchants' Nat. Bank of 
Plattsburgh v. R. Prescott & Son, 
249 N.Y.S. 6. 139 Misc. 603. afflrmed 
257 N.Y.S, 900, 235 App.Div, 878, 
reargument denied 258 N.Y.S. 1016, 

236 App.Div. 764. 

Tex.—^Helland v. Oppenheimer, Clv. 
App., 102 S.W.2d 299, error re- 
fused. 

AgxeeoneiLt not altezlng Instmment 
In action agalnst maker on note, 
parol evidence showing that under 
specified agreement intervener is 
Principal debtor is not inadmissible 
as altering terms of written Instru- 
ment by parol, the validity of the 
note being recognized according to 
its terms and defendant being liable 
on the note even if intervener is the 
Principal debtor.—^Ruden v. Dalkin, 
261 N.W. 807, 62 S.D. 66. 

51- Or.—^U. S. Rubber Co, v. Rlimsey, 
26 P.2d 666, 146 Or. 73. 


Collection, if posslble, from other 
maker 

Parol testimony that payee of note 
had agreed to look to defendant 
maker only in event note could not 
be collected from other maker was 
properly excluded as violating parol 
evidence rule.—Sudberry v. Johnston, 
45 P.2d 1086, 172 Okl. 641. 

52- Ga.—^La Grange Lumber & Sup- 
ply Co. V. Farmers’ & Traders* 
Bank, 140 S.B. 766. 37 Ga.App. 409. 
53. Ark.—^Allen v. Bank of Bureka 
Springs, 16 S.W.2d 408, 179 Ark. 
334. 

Cal.—Van Haaren v. Whitmore, 38 P. 

2d 829, 8 Cal.App.2d 632. 

Neb.—Security Sav. Bank v. Rhodes, 
186 N.W. 421, 107 Neb. 223, 20 A. 
L.R. 412. 

N.J.—Glberson v. First Nat. Bank, 136 
A. 323, 100 N.J.Ea. 602. 

Tex.—^Whiteman v. Bishop, Civ.App., 
289 S.W. 780. 

54- Tex.—^Bxum v, Mayfleld, Clv. 
App., 286 S.W. 481. 

Va.—Continental Trust Co. v. Witt, 

124 S.E. 266, 139 Va. 468. 

Wash,—Legal Adjustment Bureau v. 

West Coast Const. Co., 298 P. 429, 
162 Wash. 260—Moore v. Kildall, 
191 P. 894, 111 Wash. 604. 

55- U.S.—Drake v. Moore, D.C.I11., 
14 F.Supp. 89. 

Cal.—Seth v. Lew Hing, 14 P.2d 637, 

125 Cal.App. 729, rehearing denied 
16 P.2d 190, 125 Cal.App. 729. 

Fla.—Strickland v. Jewell, 85 So. 
670, 80 Fla. 221. 

Mass.—Qumcy Trust Co. v. Wood- 
bury, 13 N.E.2d 377, 299 Mass. 566. 
Okl.—First Nat Bank v. Golden Glow 
Refllning Co., 288 P. 960, 143 Okl. 
299. 

Tex.—^Robertson v. City Nat. Bank 
of Bowie, 36 S.W.2d 481, 120 Tex. 
226. 

Where there Is issne of want of 
conslderatlon, it is improper to ex¬ 
clude evidence of written agreement, 
absolving defendant maker from 
personal liability on note.—^U. S. Nat. 
Bank of Red Lodge v. Chappell, 230 
P. 1084, 71 Mont 653. 

56. Idaho.—Central Bank of Blng- 
ham V. Perkins, 251 P. 627, 43 Ida¬ 
ho 310. 

lowa.—Citizens' Nat. Bank of Win- 
terset v. Rowe, 243 N.W. 363. 214 
lowa 716. 


Me.—^Nonotuck Sav. Bank v. Norton. 

189 A. 829, 135 Me. 92. 

Md.—Crothers v. National Bank of 
Chesapeake City, 149 A. 270, 168 
Md. 687. 

Tenn.—^First Nat. Bank v. Barbee, 
266 S.W. 371, ISO Tenn. 366. 

Tex.—^McCormack v. Cockburn, Civ. 
App., 126 S.W.2d 696, error dis- 
missed, Judgment correct. 

Waeh.—^Bank of Califomia v. Star- 
rett 188 P. 410, 110 Wash. 231. 9 
A.L.R. 177. 

57. U.S.—^Drake v. Moore, D.C.I11.. 
14 F.Supp. 89. 

58. N.Y.—Whitestown Nat Bank v. 
Lewis, 199 N.Y.S. 666, 205 App.Div. 
553. 

N.D.—Gallagher v. Tappen State 
Bank, 235 N.W. 640, 60 N.D. 668, 
Showing aooommodatloxL 
Contemporaneous parol or written 
agreement is admissible to show that 
note was given for accommodation. 
—Farmers' Bank of Conway v. Mil¬ 
ler, Mo.App., 8 S.W.2d 92. 

59. Mo.—People's Bank of Glasgow 

V. Yager, App., 6 S.W.2d 633. 

Neb.—First Trust Co. of Lincoln v. 

Anderson, 281 N.W. 796, 136 Neb. 
397. 

60. Cal.—Peterson v. First Nat. 
Bank, 281 P. 1104, 101 Cal.App. 
582. 

Colo.—McCalfrey v. Mitchell, 56 P.2d 
926, 67 P.2d 900, 98 Olo. 467—Deni- 
son Clay Co. v. Pennock, 32 P.2d 
189, 95 Colo. 20—^Wheelock v. Hon- 
dius, 222 P. 404, 74 Colo. 400. 
Mich.—^MacCrone v. Bckert 267 N. 

W. 766, 276 Mich. 683. 

Mo.—Bunch v. Phillips, App., 79 
S.W.2d 785. 

Dellvery for speolal puxpose 

Under a statute allowing, as be¬ 
tween the immediate parties, delivery 
to be shown to have been conditional 
or for a special purpose only, where 
a note was executed and dellvered to 
the payee for negotiation for the spe¬ 
cial purpose of obtalning money to 
pay an attomey's fee and the payee 
was to pay part of the note, an agree¬ 
ment to that efCect is admissible in 
an action by the payee.—^Bxum v. 
Mayfleld, Tex.Clv.App., 297 S.W. 607. 

61- Colo.—Wheelock v. BEondius, 222 
P. 404, 74 Colo. 400. 
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agreement is admissible to show a conditional de- 
livery of a note; and it is sometimes said to be ad- 
missible, where it does not contradict the terms of 
the instniment, to show the terms and conditions 
on which the bili or note is payable, or by which 
payment may be avoided but it is not admissible 
to show that the instrument is never to take effect, 
or become binding, or be paid;®3 and after an in¬ 
strument expressing an absolute and unconditional 
promise to pay has become effectual by delivery, 
such evidence is not admissible to add a condition 
subsequent or change the promise to a conditional 
one.®^ 

(b) Of Indorser 

Generally speakfng, paroi evidence of a prfor or 
contemporaneous oral agreement respecting the exist- 
ence, nature, extent, or enforcement of the llabillty of an 


indoraer Is Inadmissible to add to, vary, or nulllfy the 
legal effect of, or the obligatlon expressed or implled fn, 
the indorsement; but sometimes, under statute or other- 
wlse, evidence of such an agreement is considered ad¬ 
missible between or against certain parties or to show 
an Inducement for the Indorsement. 

Ordinarily, it is considered that the legal effect 
of, or' the obligation expressed or implied in, an 
indorsement may not be nullified, added to, varied, 
or changed by paroi evidence of a prior or contem¬ 
poraneous oral agreement respecting the existence, 
nature, extent, or enforcement of liability of the 
indorser, or the status or capacity in which he is 
bound or obligated;®® and some courts apply this 
rule even as between or among the parties to the 
agreement;®^ but sometimes, under statute or oth- 
erwise, evidence of such an agreement is received 
as between or among the immediate parties,®*^ or 


62. Ala.—^Po inter v. Farmers* Fer- 
tilizer Co., 160 So. 262, 230 Ala. 
87 —^Hardegree v. Riley, 122 So. 814, 
219 Ala. 607. 

63. Colo.—Wheelock v. Hondius, 222 
P. 404, 74 Colo. 400. 

111 .—^Paluszewski v. Tomczak, 273 111. 
App. 246. 

—MacCrone v. Eckert, 267 N. 
W. 766, 275 Mich. 683. 

Tex.—Cooper Co. v. Smith, Civ.App., 
126 S.W.2d 518—Mitcham v. Lon- 
don, Civ.App., 110 S.W.2d 140. 
Check as reoeipt 

Agreement at time of delivery, that 
check was given merely in nature 
of receipt, is inadmissible.—-Weln- 
stein V. Sprintz, 234 Ill.App. 492. 

64. TJ.S.—J. J. Lewis & Sons v. Lad- 
son Lumber Co., C.C.A.Va., 2 P.2d 
60. 

Ala.—^Pointer v. Farmers' Fertillzer 
Co., 160 So. 252, 230 Ala. 87, 

Cal.—Scatena v. Lawson, 273 P. 692, 
96 Cal.App. 720. 

Ga.—Cairo Banking Co, v. Hali, 167 
S.E. 346, 42 Ga.App. 786. 

Ind.—Olson v. .®tna Trust & Savings 
Co., 162 N.E. 864, 90 Ind.App. 249. 
Mass.—^Zielmann v. Copelof, 122 N.E. 

552, 232 Mass. 393. 

Vt—West Rutland Trust Co. v. 
Houston. 158 A. 69, 104 Vt. 204, 80 
A.L.R 664—Citizens' Sav. Bank & 
Trust Co. v. Paradis & Sons, 146 A. 
3, 102 Vt. 114—^Alexander v. Cheva- 
lier, 126 A. 498, 98 Vt. 230. 

Va—Continental Trust Co. v. Witt, 
124 S.E. 265, 139 Va. 458. 

Wash.—^Whitman Realty & Inv. Co. 

v. Day, 296 P. 171, 161 Wash. 72. 
66. Del.—^Lippman v, Alder, 157 A. 

433, 6 W.W.Harr. 51. 

111.—Kroll V. Hoyt, 214 Ill.App. 428— 
Muntz V. Schmidt, 213 XU.App. 641. 
lowa—^^tna State Bank v. Hawks, 
239 N.W. 91, 213 lowa 340—Berry 
V. Gross, 184 N.W. 661, 192 lowa 
300. 

Kan.—Hass v. Meyer, 233 P. 1021, 118 


Kan. 109—Citizens' Bank of Lane 
V. North End State Bank, 226 P. 
998, 116 Kan. 303, 36 A.L.R. 1109. 
Ky.—Tross v. Bilis' Ex'x, 224 S.W. 
660, 189 Ky. 116. 

Md.—^Penrose v. Canton Nat. Bank 
of Canton, 127 A. 862, 147 Md. 
200 . 

Mich.—^Nimmo v. Supemaw, 271 N.W. 

706, 279 Mich. 126. 

Mo,—Flschman-Harris Realty Co. v. 
Kleine, App., 82 S.W.2d 605—^Bank 
of Dearbom v. Gabbert, App., 274 
S.W. 861. 

N.J.—Beers v. Broad & Market Nat. 
Bank of Newark, 131 A. 105, 102 N. 
J.Law 5. 

N.C.—Carr v. Clark, 171 S.E. 88, 206 
N.C. 265—Kindler v. Wachovia 
Bank & Trust Co., 167 S.E. 811, 
204 N.C. 198—Wrenn v. Lawrence 
Cotton Mills, 160 S.E. 676, 198 N.C. 
89. 

Ohio.—Commercial Credit Co. v. 
Blshop, 170 N.B. 668, 34 Ohio App. 
217. 

Okl.—^Bailey v. Plumbers' Supply 
Co., 244 P. 791, 117 Okl. 81. 

Or.—^Nickell v. Bradshaw, 183 P. 12, 
94 Or. 680, 11 A-KR. 623. 

Pa.—First Nat. Bank v. Lawall, 124 
A. 632, 280 Pa. 407—First Nat. Bank 
V. Baer, 120 A. 816, 277 Pa. 184. 
S.C.—Columbia Nat. Bank of Co- 
lumbia v. People’s ‘Bank, 160 S.E. 
728, 162 S.C. 324. 

S.D.—First Nat. Bank v. Wollman, 
226 N.W. 713, 65 S.D. 244, reversed 
on other grounds First Nat. Bank 
V. Wollmann, 231 N.W. 639, 67 S. 
D. 171. 

Tex.—^Republlc Supply Co. v. Barrow, 
Clv.App., 41 S.W.2d 476, error dis- 
missed—Polk-Genung-Polk Co. v. 
McGhee, Civ.App., 248 S.W. 165. 
Ya. —Conway v. American Nat. Bank 
of Danville, 131 S.E. 803, 146 Va. 
357. 

Wis.—Shea v. Patton, 260 N.W. 424, 
212 Wis. 626, 92 A.L.R 718. 

2’2 C.J. p 1092 note 47. 
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Agreement that indorsement In hlank 
is withont reoonrse 
Cal.—Tille Insurance & Trust Co. v. 
Bandini Estate Co., 79 P.2d 141, 26 
Cal. App. 2d 167—Quatman v. Su¬ 
perior Court of Glenn County, 221 
Pa 666. 64 Cal.App. 203. 
lowa—First Nat. Bank v. Raatz, 225 
N.W. 866, 208 lowa 1189. 

22 C.J. p 1094 note 61. 

Agreement that hlanl: indorsement 
is gnaUlLed 

lowa—Kent State Sav. Bank v. 
Campbell, 223 N.W. 403, 208 lowa 
341. 

Agreement that indorser withont ra. 

oourse is gnarantor 
Cal.—^Mathes v. Bangs, 16 P.2d 749, 
128 Cal.App. 171. 

Idaho.—^Payette Nat Bank v. Ingard, 
200 P. 344, 34 Idaho 296. 

66. Va—^Wheeler v. Wardell, 3 S. 
B.2d 377, 173 Va. 168. 

W.Va.—Cole v. George, 103 S.E. 201, 
86 W.Va. 346. 

Zh aotion for coutrlhntion among ao- 
oommodatlon indorsers 
Ala—Gafford v. Tittle, 141 So. 663, 
224 Ala 605. 

67. Colo.—^Loveland v. Sigel-Cam- 
pion Live Stock Co., 234 P. 168, 77 
Colo. 22. 

Ga—^Massell v. Prudential Ins. Co. 
of America, 196 S.E. 115, 57 Ga.App. 
460—^Kalser v. Simmons, 183 S.E. 
343, 62 Ga.App. 355. 

Mass.—^Tait v. Downey, 166 N.E. 857, 
267 Mass. 422. 

N.Y.—^Bemstein v. Kritzer, 171 N.E. 
690, 253 N.Y. 410, afflrmlng 234 
N.Y.S. 748, 226 App.Div. 866— 

Wittemann v. Sands, 144 N.E. 671, 
238 N.Y. 434, 37 A.L.R. 1216, re- 
versing 201 N.Y.S. 968, 207 App.Dlv. 
856. 

Contra Liberty Bank of BufCalo v. 
Supplee, 266 N.Y.S. 134, 143 Mlsc. 
98—Girard Nat. Bank v. Brody, 204 
N.Y.S. 832, 122 Misc. 790. 
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against a party who is not a holder in due course,®® 
or to show an inducement for the indorsement.®® 

(3) Time, Place, and Amount of Payment 

ParoI evidence of a prior or contemporaneous oral 
agreement concerning the amount of a promissory note, 
Interest, time of payment, or extension or renewal Is not 
admissible where It varies or contradicts the note; but 
evidence of an agreement as to place of payment Is ad- 
mfsslbie where the note does not state any place at 
which payment Is to be made. 

Parol evidence of a prior or contemporaneous 
oral agreement for a correction or adjustment of 
amount or other oral agreement respecting amount 
is not admissible to vary or contradict a promis¬ 
sory note*^® where there was an absolute delivery 
of the note;*^! but it may be admissible to show 
a conditional deliverj’- and partial failure of con- 
sideration.72 So, also, a promissory note showing 
on its face that it is payable at a definite time or 
on demand may not be varied or contradicted by 
evidence of a prior or contemporaneous oral agree- 


ment respecting time for payment, demand for pay¬ 
ment, or collection but, where no specific date 
of payment is named in the note, it is permissible 
to prove by extrinsic evidence, and especially by a 
notation in the margin of the note, the date agreed 
on by the parties.^^ Notwithstanding some author- 
ity to the contrary,^^ jt is generally held that a note 
payable at a specified date, and either making no 
provision for extension or renewal or making defi¬ 
nite provision therefor, may not be varied or contra¬ 
dicted by parol evidence of a prior or contempo¬ 
raneous oral agreement respecting extension or re- 
newal.'^® 

Interest. It is not permissible to introduce evi¬ 
dence of a prior or contemporaneous parol agree¬ 
ment for an interest rate different than that speci¬ 
fied in the note,'^7 or an agreement that interest will 
not be charged after maturity,*^® that a rebate of in¬ 
terest will be granted if the note is paid before 
maturity,*^® or that the note shall be satisfied by the 


N.C.—Gillam v. Walker, 126 S.B. 424, 
189 N.C. 189. 

Wash.—^White v. Armstrongr, 7 P.2d 
12, 166 WashL. 346. 

22 C.J. p 1093 note 48. 

68. Ga.—^Massell v. Prudential Ins. 
Co. of America, 196 S.E. 116, 67 Ga. 
App. 460. 

Or.—Robinson v. Linn, 66 P.2d 669, 
165 Or. 691. 

la, actlon. by receiver of payee on 
note indorsed with name of estate 
"by B. B. Executrix," oral evidence is 
admissible to show agreement at time 
of indorsement that executrix as- 
sumed no personal responsibility and 
that the estate only was to be bound. 
—^Hellawell v. Garrett Busch & Son, 
286 N.T.S. 717, 167 Misc. 805, modl- 
fled on other grounds 290 N.T.S. 143, 
248 App.Div. 737. 

22 C.J. p 1094 note 49. 

69. Ky.—Tross v. Bilis* Ex*x, 224 
S.W. 660. 189 Ky. 116. 

Md.—^Leonard v, Union Trust Co. of 
Maryland, 117 A. 318, 140 Md. 192. 
Va.—^Edmondson v. Ballard, 141 S.E. 
776, 149 Va. 798. 

7Q. U.S.—^Virgrinia-Carolina Chemi¬ 
cal Corporation v. Puller, D.C.G€U, 
36 F.Supp. 482. 

Ga.—Burgess v. Calhoun Nat. Bank, 
113 S.E. 800, 164 Ga. 193—Tyre v. 
Price, 183 S.B. 843, 62 Ga.App. 526 
—^Moore v. Flowers Lumber Co., 

, 133 S.E. 660, 35 Ga.App. 336—Atlan¬ 
ta Journal v. Power, 108 S.E. 121, 
27 Ga.App. 280. 

N.Y.—Title Guarantee & Trust Co. v. 
Pam, 134 N.E. 626, 232 N.T. 441, af- 
drmingr 182 N.T.S. 824, 192 App. 
Div. 268, which afflrmed 166 N.T. 
S. 333, and reargrument denled 135 
N.E. 904. 233 N.T. 630. 

—Good V. Dyer, 119 S.B. 277, 137 
Va. 114. 


71. N.T.—State Bank of Newfane v. 
Laute, 262 N.T.S. 461, 141 Mlsc. 
276. 

72. La.—Goldsmith v. Parsons, 161 
So. 176, 182 La. 122, remandmff 
case, App., 156 So. 822, relnstating 
164 So. 68, and affirmed 161 So. 879. 

73. Ala.—Jackson v. Sample, 173 So. 
610, 234 Ala. 75. 

Ark.—Nelson v. Wells, 87 S.W.2d 40, 
191 Ark. 613. 

Cal.—^Alameda County Title Ins, Co. 
V. Panella, 24 P.2d 163, 218 Cal. 
610—^Keeler v, Murphy, 3 P.2d 960, 
117 Cal.App. 386—^Lindemann v, 
Coryell, 212 P. 4'7, 59 Cal.App. 788 
—Rottraan v. Hevener, 202 P. 334, 
54 Cal.App. 485—^Rottman v. Heve¬ 
ner, 202 P. 329, 64 Cal.App. 474. 
Idaho.—^Mahas v. Kasiska, 276 P. 
316, 47 Idaho 179. 

Ky.—Simpson v. Blaine, 230 S.W. 
934, 191 Ky. 465. 

Mass.—^Downingr v. Brennan, 122 N. 

E. 729, 232 Mass. 636. 

N.J.—Jones v. Westcott, 160 A. 60, 
8 N.J.M1SC. 312. 

N.C.—^Roebuck v. Carson, 146 S.B. 
708, 196 N.C. 672. 

N.D.—^Farmers* State Bank of Lisbon 
V. Pausett, 210 N.W. 638, 64 N.D. 
696, 48 A.L.R. 1219. 

Tex.—^Dibrell v. Central Nat. Bank 
of San Ang-elo, 293 S.W. 874. 

Va»—Crafts v. Broadway Nat. Bank 
of Richmond, 128 S.E. 364, 142 Va. 
702. 

W.Va.—Capital City Bank v. Foster, 
166 SJB3. 802, 112 W.Va. 620. 

Wis.—^Pirst Wisconsin Nat. Bank of 
Milwaukee v. Pierce, 278 N.W. 461, 
227 Wis. 681. 

22 C.J. p 1095 note 68. 

74. Tex.—Walker v. Flanary, Civ. 
App., 178 S.W. 992. 
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75- Mass.—^Keith v. Radway, 109 N. 
E. 446, 221 Mass. 516. 

76. Ala.—^Pord v. Southern Motor, 
Co., 93 So. 902, 208 Ala. 170. 

Cal.—^Rathbun v. Security Mfg. Co., 
266 P. 296, 82 Cal.App. 793. 

D.C.—Dick V. Marx & Rawolle, 4 F. 
2d 879, 56 App.D.C. 267, certiorari 
denied 45 S.Ct. 509, 268 U.S. 688, 
69 L.Ed. 1168. 

Fla.—Boyer Bros. v. Miami Nat. 

Bank, 106 So. 113, 90 Fla. 66. 

Ga.—Green v. Thomas, 161 S.E. 666, 
40 Ga.App. 744. 

Ind.—Beck v. 0'Dell, 140 N.E. 627, 
19'3 Ind. 386. 

lowa.—^Hills Sav. Bank v. Hirt, 216 
N.W. 281, 204 lowa 940. 

Ky.—^Lincoln v. Burbank, 290 S.W. 
1081, 218 Ky. 89. 

N.T.—Timmons v. Bourges Service, 
Inc., 200 N.T.S. 133, 206 App.Div. 
600. 

Okl.—^Nelson v. Sapulpa State Bank, 
212 P. 309, 88 Okl. 166. 

S.D.—Smith v. Bven, 220 N.W. 878, 
53 S.D. 369. 

Tex.—^Tackett v. Cunningham, Civ. 
App., 91 S.W.2d 965—Commercial 
Inv. Co. V. TIll, Civ.App., 3 S.W. 
2d 911—^Hendrick v. Chase Furni- 
tTxre Co., Civ.App., 186 S.W. 277, 
Wash.—Maccallum-Donahoe Finance 
Co. V. Devoe, 209 P. 614, 121 Wash. 
296. 

22 C.J. p 1096 note 69. 

77. Ariz.—^Inter-State FIdellty Build- 
Ing & Loan Ass'n v. Hollis, 17 P. 
2d 1101, 41 Ariz. 295. 

22 C.J. p 1091 note 35. 

78- Del.—JefCerls v. Willlam D. 
Mullen Co., 130 A. 89, 16 Del.Ch. 9. 

78. Tex.—Guarantee Life Ins. Co. 
V. Davidson. Com.App., 234 S.W. 
883, reversing Davidson v. Guar- 
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payment of interest only.80 However, in connection 
with evidence of compliance with such agreement, 
parol evidence has been held admissible to show an 
agreement for usurious interest^i or an agreement 
to pay conventional interest exceeding the rate re- 
cited in the note.82 

Place of payment, Evidence of a collateral agree- 
ment as to the place of payment is admissible^S 
where the note does not state any place at which 
payment is to be made.^^ 

(4) Manner of Payment or Satisfaction 
According to the welght of authority, parol evidence 
of an antecedent or contemporaneous oral agreement for 
payment or satisfaction of a promissory note or other 
negotiable Instrument from a particular fund or source, 
by somethfng other than money, or In any manner other 
than that stated in the Instrument is Inadmissible be- 
cause varying, contradicting, or defeating the dbliga- 
tion or effect of the instrument. 

There is some authority for the view that evi¬ 
dence of a collateral agreement as to the mode or 
manner of payment or satisfaction of a promissory 
note is admissible but the weight of modern au¬ 
thority supports the view that parol evidence of a 
prior or contemporaneous oral agreement for pay¬ 
ment or extinguishment of the note in any way, 


manner, or method other than that stated in the 
note itself is inadmissible.While an executed 
agreement may be shown,®*^ an oral agreement may 
be shown only where it has been executed and has 
resulted in extinguishment of the note by payment 
or otherwise.*® 

It is generally considered that where a note is 
in the usual form and contains an absolute and un- 
conditional promise to pay, parol evidence is not ad¬ 
missible to show an oral agreement that the note 
shall be paid only from, or out of, earnings, profits, 
dividends, commissions, rentals, proceeds of a sale, 
or other particular and specified fund or source.®^ 
It has, however, been held that where the creditor 
actually receives the fund, a contemporaneous oral 
agreement that a promissory note, unconditional in 
its terms, shall be paid from a certain fund may be 
proved by parol evidence, as it does not repudiate 
the written instrument nor avoid payment thereof, 
but, on the contrary, shows that the contract has 
actually been fulfilled and the payment made.^® 
Also, where a note does contain a provision for ap- 
plication of certain funds to payment of the note, 
evidence of a collateral agreement may be admis- 


antee Life Ins. Co., Civ.App., 220 
S.W. 682. 

80. Kan,—Lanphoar v. McLean, 10 
P.2d 889, 135 Kan. 266. 

81. lowa.—Seekel v. Norman, 32 N. 
W. 334, 71 lowa 264. 

Mass.—Bohan v. Hanson, 11 Cush. 
44. 

82. La.—Converse v. Dicks, 138 So. 
515, 173 La, 707. 

83. Kan.—Logan v. Hartwell, 6 
Kan. 649. 

Me.—Wyman v. Winslow, 11 Me. 398, 
26 Am.D. 642. 

84. U.S.—Brent v. Metropolis Bank, 
1 Pet. 89, 7 L.Ed. 65. 

22 C.J. p 1255 note 66 [a]. 

85. N.C.—Klndler v. Wachovia Bank 
& Trust Co.. 167 S.E. 811, 204 N.C. 
198—Stack V. Stack, 163 S.E. 689, 
202 N.C. 461—Roebuck v. Carson, 
146 S.B. 708, 196 N.C. 672—Nation¬ 
al Bank of SufColk v. Winslow, 137 
-S-E, 320, 193 N.C. 470. 

22 C.J. p 1255 note 55. 

86. U.S.—Bromfleld v. Trinidad Nat 
Inv. Co., C.C.A.C 0 I 0 ., 36 P.2d 646, 
71 A.L.R. 542. 

Pia.—^Payne v. Nlcholson, 131 So, 
824, 100 Pia. 1459. 

Ga—Glbson v. First Nat. Bank, 123 
S.E. 606, 158 Ga. 350. 

La—Pudickar v. Inabnet, 146 So. 
745, 176 La. 777—Jonesboro State 
Bank v. Jones, App., 160 So. 187. 
Mass.—Reardon v. Murdock, 19'8 N. 
K 268, 292 Mass. 362—Trahant v. 
Perry, 149 N.E. 149, 253 Mass. 486. 


Okl.—Hepsley v. Moss, 270 P. 317, 
132 Okl. 267—^Union Nat. Bank v. 
Lavacota Oil & Gas Co., 213 P. 
869, 89 Okl. 258. 

22 C.J. p 1094 note 57. 

87. Ind.—^Zlmmerman v. Adee, 26 N. 
E, 828, 126 Ind. 16. 

N.J.—Buchanon v. Adams, 10 A. 662, 
49 N.J.Law 63'6, 60 Am.R. 666. 

88. 'N.J.—Jones v. Westcott, 160 A. 
'60, 8 N.J.Misc. 312. 

89. U.S.—Bromfleld v. Trinidad Nat 
Inv. Co., C.C.A.C 0 I 0 ., 36 P.2d 646, 
71 A.L.R. 642—Murphy v. Craig, 
C.C,A.Arlz., 28 F.2d 963—^David v. 
Robert Dollar Co., C.C.A.Or., 2 P.2d 
803. 

Ariz.—Boyle v. Webb, 94 P.2d 642, 
64 Ariz. 188—^Neil v. Tuley, 281 P. 
216, 86 Ariz. 623—Albert Steinfeld 
& Co, V. Tew, 274 P. 1047, 36 Ariz. 
147. 

Ark.—Kimmer v. New Gin, 187 S.W. 

2d 749, 199 Ark. 1187. 

Cal.—McArthur v. Johnson, 16 P.2d 
161, 216 Cal. 680—^Wright v. Sho- 
enhair, 280 P. 174, 100 Cal.App. 
168. 

Colo.—Index Shale Oil Co. v. Wheel- 
er, 266 P. 982, 81 Colo. 402—Paris 
V. Beck, 222 P. 662, 74 Colo. 480. 
lowa—Hoover v. Hoover, 291 N.W. 
164—Hilis Sav. Bank v. Hirt 216 
N.W. 2'81, 204 lowa 940—Davenport 
V. Mullins, 206 N.W. 499, 200 lowa 
836—Mechanics’ Sav. Bank v. Gish, 
203 N.W. 687, 200 lowa 463. 

Kan.—Hangen v. Pinkston, 204 P. 
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675, 110 Kan. 463—Underwood v. 
Viles, 187 P. 881, 106 Kan. 287. 
Mich.—^Anderson v. Engard, 210 N.W. 
237, 236 Mich. 221. 

Mo.—Mutual Life of Illinois v. Mc- 
Klnnis, App., 16 S.W.2d 935. 

N.Y.—White v. Douglas, 270 N.Y.S. 
661, 240 App.Div. 630—Timmons v. 
Bourges Service, Inc., 200 N.Y.S. 
133, 206 App.Div. 600—^Weiss v. 
Brown, 194 N.Y.S. 441, 201 App. 
Div. 560. 

N.D.—Baird v. Keitzman, 233 N.W. 
905, 60 N.D. 317—Mantz v. Pischer, 
200 N.W. 795, 51 N.D. 686. 

Okl.—^Posey v. Citlzens' State Bank,. 

220 P. 628, 93 Okl. 266. 

Or.—^Dant & Russell v. Ostlind, 36 
P.2d 668, 148 Or. 204. 

Pa—McDowell Nat. Bank of Shar- 
on, to Use of Nathan Hosenblum. 
& Co. V. Rosenblum, 200 A. 679, 
132 PaSuper. 48. 

Wis.—^Muender v. Muender, 196 NT. 

W. 773, 182 Wis. 417. 

22 C.J. p 1092 note 42. 

Case Is not within mle where it 
is not claimed that the note was to 
be paid solely out of the funds in 
Question, but rather that the funds 
reached plaintiff and he did not ap- 
ply them as agreed.—Red Oak Elec¬ 
tric Gin Co. V. Waxahachie Nat. 
Bank of Waxahachie, Tex.Clv.App., 
279 S.W. 884. 

90, Ariz.—^Norton v. Tucson Cattle 
Loan Co., 236 P. 1110, 28 Ariz. 
368. 
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sible for the purpose of explanation.®! 

Some courts receive evidence of a contemporane- 
ous oral agreement for payment, satisfaction, or 
discharge by something other than money,®^ while 
other courts exclude such evidence®^ where tbere is 
merely an offer to perform the agreement, although 
not where the agreement has been performed.®^ 
More specifically, it is both affirmed^s and denied^® 
that an oral agreement for pa 3 nnent by return of 
cattie or merchandise may be shown; and there is 
authority both for®^ and against®^ the proposition 
that an oral agreement for payment in labor or 
Services may be shown. 

Crcdits, set-offsj or counierclaims. It has been 
held, on the one hand, that an extrinsic agreement 
conceming credits may not be shown, because it 
would vary the unconditional terms of the note,®^ 
and that a parol agreement that the note is to be set 
off against the maker’s demands against the payee 
cannot be engrafted on the note,i and, on the other 
hand, that evidence of an extrinsic agreement con- 
cerning a credit on,2 or offset or counterclaim 
against,^ the note, or conceming the assumption by 


the payee of some duty or obligation which, when 
performed, will, to the extent thereof, satisfy the 
note,4 does not alter, vary, or contradict the ob¬ 
ligation of the maker as expressed in the note and 
hence is admissible. 

In an acfion on a secured note, evidence of an 
oral agreement of the payee to look solely or pri- 
marily to the security for payment is inadmissible.5 
Where collateral is pledged as security for all of the 
liabilities of the maker of a note to the payee, a 
provision in the note allowing the payee to apply 
the collateral on any obligation may not be contra- 
dicted by proof of a prior and superseded oral 
agreement for application to the note first.® 

c. Building and Constroction Contracta 

Parol evidence Is admissible to show a prior or con- 
temporaneous agreement collateral to a building and con- 
structlon contract. 

Under the rules stated supra §§ 997-1002, the ex- 
istence of a building and construction contract does 
not preclude parol evidence of a prior or contem- 
poraneous collateral agreement,7 unless the parol 
evidence is inconsistent with, varies, or contradicts 


al. Tex.—Tackett v. Cunningham, 
Clv.App., 91 S.W.2d 965. 

92- N-C.—Justlce V. Coxe, 161 S.B. 
252, 198 N.C. 263. 

93- Ga.—Cole v. Bank of Bowers- 
ville. 120 S.B. 790, 31 Ga.App. 435. 

Tex.—Cooper Co. v. Smith, Civ.App., 
126 S.W.2d 518—Mitcham v. Lon- 
don, Civ.App., 110 'S.W.2d 140. 

22 C.J. p 10‘9’5 notes 58-62. 

94k Tex.—Consolidated Oll Co. of 
Texas v. Schalfner, Civ.App., 286 
S.W. 258, aflarmed Schaffner v. Con¬ 
solidated Oll Co. of Texas, Com. 
App.. 293 S.W. 159, 

9R, Okl.—Palestlne Dru^ Co. v. 

Bogrsrs. 29 P.2d 56, 167 Okl. 260. 

99. Va.—Cox v. Parsons, r83 S.B. 
440, 165 Va. 5T6, followed in 188 
S.E. 443, 165 Va. 682. 

97. La.—Phillips v. Glllaspie, 171 So. 
567, 186 La. 45, affirminer, App., 167 
So. 242. 

Okl.—^Powell V. Security Nat. Baxik 
of Tulsa, 284 P. 5, 141 OkL 169. 

Wliere Service has heeoi fully per- 
foxmed 

Wash.—^Blaine v. Darwin, 295 P. 1'31, 
160 Wash. 327. 

98. Tenn.—Searcy v. Brandon, 68 S. 
W.2d 112, 167 Tenn. 218. 

Tex.—^Northwestern Nat. Life Ins. 
Co. V. Miears, CivA.pp., 115 S.W.2d 
1128—Stavely v. Stavely, Civ.App., 
94 S.W.2d 545, error dismlssed. 

22 aj. p 1095 note 58. 

99. Cal.—^Mclndoe v. Cooley, 272 P. 
1104, 96 CaLAPP. 90. 

S.C.—^Asbill Motor Co. v. Chaplin, 
112 S.E, 921, 120 S.C. 211. 


Tex.—^Evans v. Swartz, Civ.App., 264 
S.W. 234. 

Wyo.—Bushnell v. Blkins, 245 P. 304, 
34 Wyo. 49'5, 61 A.L.K. 13. 

1. Ga.—J. B. Dunson & Bros. Co, v. 
J. C. Smith Seed Co., 106 S.B. 914, 
26 Ga.App. 585. 

2. Fla.—^Payne v. Nicholson, 131 So. 
324, 100 Fla. 1459. 

lowa.—^Andrews v. Brooks, '257 N.W. 
315, 219 lowa 124—Randolph State 
Bank V. Osbom. 223 N.W. 493, 207 
lowa 729. 

3. Fla.—^Payne v. Nicholson, 131 So. 
324, 100 Fla. 1469. 

Zu KesLtnoky 

(1) The interposition of an oral 
contract as a counterclaim or set-off 
to a promissory note Is not regarded 
as aji attempt to vary or contradict 
the terms of the note.—^Bootes v. 
Gwlnner*s Adm’r, 64 S.W.2d 904, 261 
Ky. 322. 

(2) While, in an earlier case, it 
was held that such a contract could 
not he presented as a counterclaim 
or set-off in the ahsence of an allega- 
tion that the writingr sued on did not 
contaln the entlre agreement of the 
parties, there was another grround, 
unconnected with the parol evidence 
nile, on which the decision was also 
based.—Gore v. F^rguson, 256 S.W. 
720, 201 Ky. 368. 

4- Ala.—^Roberson v. Cantrell, 160 
•So. 224, '280 Ala. 162—Ward Motor 
Co. V. Assets Realization Co. 144 
So. 25, 225 Ala. 648. 

5. Ga.—Skefflngton v. Rowland, 184 
S.B. 830, 52 Ga.App. 619. 

990 


lowa.—Smith v. Breeding, 19‘5 N.W. 
20'8, 196 lowa 670. 

La.—^People’s Bank v. Cookston, 
App., 142 So. 285. 

Mass.—Boston Pive Cents Sav. Bank 
V. Brooks, 34 N.B.2d 435, 809 Mass. 
62—Starks v. O^Hara, 1'66 N.B. 127, 
266 Mass. 310. 

Tex.—^Bashara v. Thomson, Civ.App., 
93 S.W.2d 747. 

9. Mich.—^In re Dosker, 280 N.W. 61, 
2*84 Mich. 697. 

7- Ark.—^Newell Contracting Co. v. 

Blkins, 267 S.W. 64, 161 Ark. 625. 
Cal.—Greathouse v. Daleno, 206 P. 

1019, 67 Cal.App. 187. 

Ky.—Williams v. Ben Wllliamson & 
Co., 79 S.W.2d 194, 267 Ky. 767. 
Mo.—Kennedy v. Bowling, 4 S.W.2d 
438, 319 Mo. 401. 

Or.—Stark v. McKenna,, 263 P. 891, 
124 Or. 332—^Paldanlus v. Strauss, 
198 P. 263, 100 Or. 497. 

|Pa.—Nowalk v. Hileman, 180 A. 93, 
118 Pa.Super. 322—Bilger v. Lead- 
er, 14 Northumb.L.J. 169. 

Tenn.—Inman v. Jones Creek Drain- 
age Dist. No. 10, 5 Tenn.App. 211. 
Tex.—^Panhandle Const Co. v. City of 
Spearman, Civ.App., 89 S.W.2d 1063 
—^Metts v. Waits, Civ.App., 8 S.W. 
2d 669—Gibson v. Texas Co., Clv. 
App., 23'9 S.W. 671, dlsmissed for 
want of jurlsdictlon. 

Time for commeiiLolng work 
Conn.—Cohn v. Dunn, 149 A. 851, 111 
Conn. 342, 70 A.L.R. 740. 

Contraot with azohltect 
Cal.—^Hudson v. Barneson, 183 P. 
274, 41 Cal.App. 633. 
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d. Gontracts of Oarria^e or Storace 

Priop op contempopaneous agpcements may be shown 
by papol evidence whepe they ape collateral to, and con¬ 
sistent wfth, a wpitten contract fop capriage op stopage, 
but not whepe they have been mepged In, op supepseded 
by, OP, if ppoved, wouid vapy the terms of, the wHtten 
contract. 

The existence of a written contract for the car- 
riage of goods, live stock,9 or passengers,!® or for 
the storage of goods,does not preclude the ad- 
mission of parol evidence of a prior or contempo- 


raneous agreement collateral thereto but not incon- 
sistent therewith. It is otherwise, however, where 
the bili of lading or other written contract for the 
carriage of goods or live stock is complete^^ and 
without ambiguityi3 and the matters sought to be 
shown by parol evidence consist of prior oral agree- 
ments, representations, negotiations, or directions 
which were superseded by, or presumably were 
merged in, the written contract^^ or consist of prior 
or contemporaneous oral agreements which wouid 
vary or alter the terms of the written contract.i^ 


]Sr.D.—Keck V. Kavanaugh, 177 N.W. 
99. 45 N.D. 81. 

Beferenoe in written contract to oral 
agreement 

In an action on a construction con¬ 
tract providing for payment of actu- 
al cost plus ten per cent, “as verbally 
agreed upon,” where defendant 
claimed that fhe ten per cent should 
be computed only on the amount 
paid for labor, and plaintlff claimed 
that the percentage should be based 
on the total cost of the buildlng, 
oral evidence of verbal negotiations 
made part of the written contract by 
reference was admissible to show 
the actual agreement.—Ohio Crane 
Co. V. HIcka, 14'3 N.E. 388, 110 Ohio 
St. 168. 

8. U.S.—^Weber-Squires Corporation 
V. Firestone Tire & Rubber Co., C. 
C.A.Fla., 76 F.2d 711—Orange Car 
& Steel Co. V. U. S., 76 Ct.Cl. 662. 
Cal.—Bruner v. Hegyi, 183 P. 369, 42 
Cal.App. 97. 

Ga.—^Brown-Randolph Co. v, Gude, 
106 S.B. 161, 151 Ga. 281. 

Idaho.—Utah Const. Co. v. Mcllwee, 
266 P. 1094, 45 Idaho 707. 
lowa.—George Parks & Co. v. How- 
ard Hotel Realty Co., 203 N.W. 
'247, 200 lowa 479. 

La.—Terrebonne Lumber & Supply 
Co. V. Favret, App., 2 So.2d 266. 
Mich.—Slrom-Johnson Const. Co., v. 
Riverview Furni ture Co., 198 N.W. 
714, 227 Mich. 56. 

Mo.—Hudler v. Mulier, 66 S.W.2d 
419. 

N.T.—-Krauth v. Harris. 194 N.T.S. 
526. 

Pa.—Hoesch v. Preedman, 167 A. 
256, 109 Pa.Super. 603—Barnum v. 
Hunter, 76 Pa.Super. 1. 

S.C.—Simon v. .ffltna Casualty & 
Surety Co., 148 S.B. 648, 161 S.C. 
44. 

Tex.—^Winkler v. Creekmore, Com. 
App., 266 S.W. 267, afllrming, Civ. 
App., 241 S.W. 730—Trout v. Wich- 
ita State Bank & Trust Co., Civ. 
App., 23 S.W.2d 871—Galveston, H. 
& S. A. Ry. Co. V. City of Eagle 
Pass, Civ.App., 249 S.W. 268, re- 
versed on other grounds, Com.App., 
260 S.W. 841. 

Wis.—Findorff v. Fuller & Johnson 
Mfg. Co., 248 N.W. 766, 212 Wis. 


366—^Krueger v. Osborn-Meyer, 228 
N.W. 619, 201 Wis. 236. 

Buildlng contracts as writings wlth- 
in parol evidence rule see supra § 
904. 

Agreement to pay premlmn on bond 
Mass.—Inhabitants of Town of 
Brookline v. Crane Const. Co., 189 
N.E. 796, 285 Mass. 558. 

N.D.—^Van Nice v. Christlan Re- 
formed Church of Hull, 231 N.W. 
604, 69 N.D. 664. 

Specifloations attached to contract 
Miss.—House v. Sealey, 122 So. 741, 
154 Miss. 663. 

Time for ^oompletion of work 
Mo.—^Baker v. J. W. McMurry Con- 
tracting Co., 223 S.W. 46, 282 Mo. 
686—Hannan, Hickey Bros. Const. 
Co. V. Chicago. B. & Q. R. Co., 
App., 247 S.W. 436, transferred, 
see, Sup., 226 S.W. 881. 

Contract with arohitect 
Ark.—^Dierks Special School Dlst. v, 
Van Dyke, 237 S.W. 428, 162 Ark. 
27. 

Tex.—Ellerd v. Sodeberg, Civ.App., 
222 S.W. 674, dismissed for want 
of jurisdiction. 

Varying term implied by law 
Where a well-drillmg agrreement 
specifled no time for performance, 
Civ.Code § 1667, providlng that In 
such case a reasonable time is al- 
Icwed, was as much a part of the 
contract as though written therein, 
and parol evidence of an agreement 
flxing the time wels Inadmissible to 
change or vary it.—California Drill- 
ing & Machlnery Co. v. Crowder, 209 
P. 68, 68 CaLApp. 529. 

9. U.S.—W. R. Grace & Co. v. Toyo 
Kisen Kabushiki Kaisha, C.C.A. 
Cal., 12 F.2d 519, afflrming, D.C., 7 
F.2d 889, and certiorari denied 47 
S.Ct. 109, 273 U.S. 717, 71 L.Ed. 
866—The Sarnia, C.C.A.N.Y., 278 P. 
459, certiorari denied Sarnia S. S. 
Co. V. De Vasconcellos, 42 S.Ct. 382, 
268 U.S. 626, 66 L.Ed. 797. 

Fla.—^Atlantic Coast Line R. Co. v. 

Cowart, 190 So. 546, 140 Fla. 696. 
111.—^Baker v. Mlchigan Southern & 
N. I. R. Co., 42 111. 73—Chicago & 
W. M. R. Co. V. Hull, 76 111.App. 
408. 

Mass.—Kesslen Shoe Co. v. Phila¬ 
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delphia Fire & Marine Ins. Co., 8 
N.E.2d 267, 296 Mass. 123. 

Tex.—R. L. Heflin, Inc., v. Texas 
Oceanic S. S, Co., Civ.App., 63 S. 
W.2d 133, error dismissed. 

Va.—^Harriss, Magill & Co. v. Lat- 
. ham-Bradshaw Cotton Co., 129 S.B. 
625, 143 Va. 811—^Hamss, Magill 
& Co. V. John BL Rodgers & Co., 
129 S.B. 613, 143 Va. 816. 

10 C.J. p 199 note 89 [a] (2)-(4)— 
22 C.J. p 1261 note 32 [e], p 1256 
note 61. 

10. Ind.—Bvansvllle & T. H. R. Co. 
V. Wilson, 60 N.E. 90, 20 Ind.App. 
6 . 

Mich.—^Hayes v. Wabash R. Co., 128 
N.W. 217, 163 Mich. 174, 31 L.R.A., 
N.S., 229. 

11. Miss.—Tallahatchie Compress & 
Storage Co. v. Hartshorn, 88 So. 
278, 125 Miss. 662, 17 A.L.R. 974. 

22 C.J. p 1266 note 63. 

12. Ala.—^Norton-Crossing Co. v. 

Martin, 81 So. 71, 202 Ala. 769. 

lowa.—Marks & Shields v. Chicago, 
R. I. & P. Ry. Co., 169 N.W. 764, 
184 lowa 1352. 

13. lowa.—^Marks & Shields v. Chi¬ 
cago, R. I. & P, Ry. Co., supra. 

Vt.—P. N. Phillips Co. V. Gay’s Ex¬ 
press, 20 A.2d 102, 112 Vt. 49. 

14. U.S.—^Hlldebrand v. Geneva Mill 
Co., D.C.Ala„ 32 P.2d 343. 

lowa.—Marks & Shields v. Chicago, 
R. I. & P. Ry. Co., 169 N.W. 764, 
184 lowa 1352. 

Mont.—Cook V. Northern Pac. Ry 
Co., 203 P. 612, 61 Mont. 673. 

15. U.S.—^Petroleum Export Corpo¬ 
ration V. Kerr S. S. Co., C.C.A.Cal., 
32 P.2d 969—^Western Lumber Mfg. 
Co. V. U. S.. D.C.Cal., 9 F.2d 1004 
—S. L. Shepard & Co. v. Agwilines, 
Inc., D.C.S.C., 39 F.Supp. 628—The 
Velnaa Lykes, D.C.Tex., 6 F.Supp. 
886 . 

N.J.—^Pennsylvania-Reading Seashore 
Lines V. Unit Const. Co., 189 A. 
376, 117 N.J.Law 494, reverslng 186 
A 445, 14 N.J.Misc. 642. 

N.T.—DorfC V. Taya, 186 N.T.S. 174, 
194 App.Div. 278. 

Vt.—^P. N. Phillips Co. V. Gay's Ex¬ 
press, 20 A2d 102, 112 Vt. 49. 
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e. Oontracts of Fartaersliip and Joint Adven¬ 

tore 

ParoI evidence may be admitted to show an agree- 
ment coMateral to a contract of partnershlp or Joint ad¬ 
venture. 

Under the rtiles stated supra §§ 997-1002, parol 
evidence is admissible to show an agreement collat- 
eral to, but not inconsistent with, a contract of part- 
nership or joint adventure.^® 

f. EmployineiLt Contracts 

Evidence of a prior or contemporaneous agreement 
claimed to be collateral to a wrltten contract of employ- 
ment may not or may be admissible accordingly as It 
does or does not vary or contradict the express or Implied 
provisione of the writing, and accordingly as the two 
agreements do or do not relate to the same subject mat- 


ter, and the writlng Is complete or incomplete or express- 
ly ‘excludes or refers to agreements not contained therein. 

The existence of a written contract of employ- 
ment does not preclude the admission of parol evi¬ 
dence of prior or contemporaneous collateral agree¬ 
ments between the employer and employee,i7 which 
are not inconsistent with, or contradictory of, and 
do not vary or change the writing,!^ and which re¬ 
late to a matter as to which the writing is silent, 
where the writing is incomplete^O or expressly re¬ 
fers to extrinsic agreements without stating them.21 
On the other hand, evidence claimed to be of this 
character is not admissible where it falis within 
some rule of exclusion,^^ as where it is inconsistent 
with, or contradictory of, and would change or vary 
the express or implied terms, or defeat the opera- 
tion, of a written contract of employment^s which 


Contracts of: 

Bailment as within parol evidence 
nile generally see supra § 903. 
Carria&e as within parol evidence 
rule generally see supra § 905. 
Exemptloii of oofoslgnor fxom UahU. 
Ity for fTeigrht chaxsres 
A consigrnor, not Insertingf provi- 
sion absolving him from liabillty for 
freight charges at time of slgnlng 
bili of lading, declaring him liable 
therefor unless he stipulated to con- 
trary in space provided for such pur- 
pose, cannot prove prior or contem¬ 
poraneous parol negotlations or 
agreements for his exemption from 
such liability.—^Missourl-Paclfic R. 
Co. V. Sorrell, D.C.Tex., 21 P.Supp. 
886 . 

16- Cal.—^Bank of Italy v. Zerga, 
275 P. 476. 97 Cal.App, 286. 

Ga.—Kerlin v. Toung, 125 S.E. 204, 
159 Ga. 95. 

Md.—Walker v, Schindel, 68 Md. 360. 
Wash.—Kelly v. Bank, 62 P.2d 1359, 
188 Wash. 614. 

Contract of partnershlp as writing 
within parol evidence rule see su¬ 
pra S 909. 

AssnmptioiL of paxtnexship dehts 
In an action on account against a 
partnershlp, where defendant offered 
in evidence a list of debts owing by 
his partners at the time he was re- 
ceived into the partnerahip and to 
testify that he contracted to pay 
only the debts exhibited to him at 
that time, and where the partner- 
ship contract included everything 
necessary to make it complete and 
there was nothing in its terms tp 
indicate that it was not intended to 
express the whole agreement be¬ 
tween the parties, such parol evi¬ 
dence was Inadmisible to vary the 
terms of the clause whereby defend¬ 
ant, with his partners, assumed all 
the indebtedness owed by the former 
flrm.—^Lybrand v. Watkins Hard¬ 
ware Co., 239 S.W. 1068, 183 Ark. 
266. 


Joint adventure 

Oral agreement not covered by 
written contract for joint enterprise 
is not objectionable as varying terms 
of written contract.—^Miller v. Nudd, 
271 P. 80, 149 Wash. 419. 

17. N.T.—Baker v. V/atson, 241 N. 

T.S. 70, 136 Misc. 840. 

N.C.—^Hite V. Aydlett, 134 S.E. 419, 

192 N.C. 166. 

Tex.—^Nemlr v. Bennett, Civ.App., 
238 S.W. 908. 

22 C.J. p 1256 note 64. 

[18. Ark.—William W. Cohen & Co. 
V. Austln, 290 S.W. 679, 172 Ark. 
723. 

Cal.—^Linney v. Challacombe, 4 P.2d 
789, 118 Cal.App. 95. 

N.T.—0'Neil v. McKinley Music Co., 
178 N.Y.S. 459, 189 App.Dlv. 255 
—Kislak V. Roberts, 177 N.Y.S. 
194, 108 Misa 1. 

N.C.—Greene v. Bechtel, 136 S.E. 294, 

193 N.C. 94. 

Pa.—Goldman v. National Refrigera¬ 
tor Co., 182 A, 730, 120 Pa.Super. 
468, 

Wash.—^La Rue v. Wong On, 244 P. 

667, 138 Wash. 346. 

22 C.J. p 1266 note 66. 

19. Ark.—^Almand v. Alexander, 23 
S.W.2d 611, 180 Ark. 947. 

Cal.—Crawford v. Prance, 27 P.2d 
646, 219 Cal, 439—^Linney v. Chal¬ 
lacombe, 4 P.2d 789, 118 Cal.App. 
96. 

Pia.—^Milton v. Burtozi, 84 So. 147, 
79 Fla. 266. 

Tex.—^Martinez v. Cathey, Civ.App., 
216 S.W. 370, appeal of both par¬ 
ties refused. 

W.Va.—Thomas v. Fisher, 129 S.E. 
317, 99 W.Ya. 419. 

20, Ala.—Gulf Trading Co. v. Rad- 
cliff, 114 So. 308, 216 Ala. 646. 

Cal.—^MCcKee v. Lynch, 104 P.2d 676, 
40 CalApp.2d 216—^Llnney v. Chal¬ 
lacombe, 4 P.2d 789, 118 Cal.App. 
95. 

Fla.—Potter v. Realty Securlties 
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Corporation, 82 So. 298, 77 Fla. 
768. 

Md.—^Winslow v. Atz, 177 A. 272, 168 
Md. 230. 

Mass.—Sermuks v. Automatic Alu¬ 
minum Heel Co., 163 N.E. 8, 266 
Mass. 478. 

Bxlef writilng dlscloslng real 

Intentlon of parties 

Ark.—Wflliam W. Cohen & Co. v. 
Austln, 290 S.W. 679, 172 -Ark. 723. 

21. Cal.—^Kellogg v. Snell, 270 P. 
232, 93 Cal.App. 717. 

Mass.—^Zampatella v, Thomson- 

Crooker Shoe Co., 144 N.E. 82, 249 
Mass. 37. 

N.C.—Roberts-Atklnson Co. v. Inter¬ 
national Harvester Co. of America, 
131 S.E. 767, 191 N.C. 291. 

22. Ariz.—Stewart v. Southwest Cot- 
ton Co., 2 P.2d 1041, 38 Ariz. 647. 

Cal.—Jones v. Foster, * 2 P.2d 682, 
116 Cal.App. 102. 

La—^Bves v. Columbia Sugar Co., 
App., 145 So. 383. 

Mass.—Goyette v. C. V. Watson Co., 
140 N.E. 285, 246 Mass. 577. 

N.J.—^Levy v. Rothchild, 142 A. 36, 
104 N.J.Law 460. 

N.Y.—Bulnick v. Railroad Pederal 
Savlngs & Loan Ass'n, 8 N.Y.S.2d 
976. 

Okl.—^Poster v. Atlas Life Ins. Co., 
6 P.2d 805, 154 Okl. 30. 

Or.-Houk V. Gilmore, 269 P. 891, 122 
Or. 498. 

Pa—Goldbacher v. United Automo¬ 
bile Service Corporation of Pa, 
100 Pa.Super. 18. 

Tex.—Selz Schwab & Co. v. Smith, 
Clv.App., 44 S.W.2d 466, error dis- 
missed. 

Utah.—^Van Leeuwen v. Huifaker, 6 
P.2d 714, 78 Utah 621. ' 

Va—Wessel, Duval & Co. v. Crozet 
Cooperage Co., 130 S.E. 393, 143 
Va 469. 

22 C.J. p 1110 note 39, p 1262 note 33 
[a] (3). 

23. U.S,—Sabine Collleries Corpora- 
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relates to the same subject matter,24 and is unam- 
bignous,*® complete,26 and designed to express the 
whole arrangement between the parties,27 especial- 
ly where it expressly stipulates against the existence 
or binding effect of agreements, conditions, or rep- 
resentations not contained therein.28 

g. Insurance Policies or Contracta 

In view of the completeness of many wrftten con¬ 
tracte of Insurance, the existence of express provislons 
excluding agreements not expressed In the writing, and 
the tendency, in many cases, of the offered evidence to 
vary or contradict the terms of the Instrument, evi¬ 
dence sought to be Introduced for the purpose of prov- 
ing a prior or contemporaneous agreement collateral to 
a policy or other written contract of Insurance is ex- 
cluded more frequently than It Is admitted. 


Evidence of a prior or contemporaneous collat¬ 
eral agreement between insured and insurer or its 
agent may be admissible, notwithstanding the fact 
that there is a written contract or policy of Insur¬ 
ance,29 as where the policy and the indorsements 
thereon do not fully express the arrangements be¬ 
tween the parties.20 Frequently, however, evidence 
claimed to be of this character is excluded on one 
or more grounds,2i such as the completeness and 
entirety of the policy or other written contract,22 
the merger of ali prior parol agreements therein,®^ 
the presumption that it contains ali the terms of the 
agreement by which the parties intend to be 
bound,®^ the lack of ambig^ity therein,26 the ex¬ 
istence therein,29 or in a goveming statute,27 of a 


tlon V. Beveragre, C-CA-W-Va., 300 
F. 72. 

Ark.—Donagrhey v. Remmel & Mc- 
Carroll, 34 S.W.2d 1086, 183 Ark. 
67. 

Hl.—^Hunter v. Gates, 227 111.App. 
105. 

Mass.—Chlnese American Restau¬ 
rant V. Finlgan, 172 N.H!. 610, 272 
Mass. 360. 

Neb.—^Davis v. Fergruson, 197 N.W. 
890, 111 Neb. 691. 

N.T.—^Hellevlk v. American Sugar 
Transit Corporation, 26 N.T.S.2d 
724, 261 App.Div. 691—^A. W. Mc- 
Laughlin & Co. v. Southern Hotel 
Co., 177 N.Y.S. 823, 188 App.Div. 
679—Gullckson v. Seglin Const. Co., 
273 N.Y.S. 908, 162 Misc. 624— 
Smith v. Compania Litograflca de 
la Habana, 217 N.Y.S. 39, 127 Misc. 
608, affirmed 222 N.Y.S. 902, 220 
App.Div. 782—Schmidl v. Central 
Laundry & Supply Co., 13 N.Y.S.2d 
817—^Hurwitz v. Fox, 199 N.Y.S. 
785—^Poris v. American-Natlonal 
Co., 197 N.Y.S. 863. 

Okl.—Pringey v. Maryland Casualty 
Co., 73 P.2d 461, 181 Okl. 278. 

Pa.—Chanin v. J. B. Liebman & Co., 
20 A.2d 208, 341 Pa. 662. 

Tenn.—^Hartford Fire Ins. Co. v. 
Deere, 134 S.W.2d 876, 23 Tenn. 
App. 467. 

Va.—^Payne v. Jennings, 131 S.B]. 209, 
144 Va. 126, 48 A.L.R. 628. 

Wash.—^McDonald v. Wyant, 8 P.2d 
428, 167 Wash. 49—Sexton v. Reil- 
ly, 229 P. 306, 131 Wash. 206. 

22 C.J. p 1110 note 39. 

Where frand not alleged 
Ala.—^Bissell Motor Co. v. Johnson, 
97 So. 49, 210 Ala. 38. 

Pracedlng oral • xLegotiations vary- 
Ing terms of written agreements for 
broker*s commission are Inadmissl- 
ble.—Trlckey v. Smith. 16 P.2d 146, 
127 Cal.App. 618. 

M- N.Y.—Schwar» v. Repeatograph 
Co., 186 N.Y.S. 82. 

86. La.—^Walker v. Meyer, 119 So. 
480, 9 La,App. 196, reversed on 
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other grounds 119 So. 26, 167 La. 
218. 

Tex.—^Randolph v. Mackechney, Civ. 

App., 62 S.W.2d 926. 

26« Arlz.—S. H. Kress & Co. v. Ev¬ 
ans. 189 P. 626, 21 Ariz. 442. 

Mo.—^Phoenix Mut. Life Ins. Co. v. 

Goessllng, App., 121 S.W.2d 182. 
N.J.—Berry v. Knights of Columbus 
Home Ass’n of Atlantic City. 148 
A. 644. 106 N.J.Law 232. 

27. Neb.—^Dunn v. Mutual Ben. 
Health & Accident Ass'n, 282 N.W. 
487, 136 Neb. 606. 

2a Miss.—Ismert-Hlncke Mllllng 
Co. V. Natchez Baklng Co., 86 So. 
688, 124 Miss. 206. 

N.Y.—^E. A. Strout Farm Agency v. 
De Forest, 196 N.Y.S. 101, 201 App. 
Div. 777. 

Pa.—^Lloyd & Blllott v. Lang, 180 A. 
74, 118 Pa.Super. 190. 

29. Idaho.—Bales v. General Ins. 
Co. of America, 24 P.2d 57, 63 Ida¬ 
ho 327. 

S.C.—^McGuinn v. .fflitna Life Ins. Co., 
171 S.E. 793, 171 S.C. 136—Galphin 
V. Pioneer Life Ins. Co., 164 S.E. 
866, 167 S.C. 469. 

Tex.—^National Mut. Ben. Ass*n v. 
Aaron, Civ.App., 46 S.W.2d 371, 
modlfled on other grounds, Com. 
App., 67 S.W.2d 866. 

22 C.J. p 1256 note 66. 

30. Wls.—^Montague v. Northwest¬ 
ern Mut. Life Ins. Co., 178 N.W, 
466, 172 Wis. 192. 

31. U.S.—^iStna Ins. Co. v. Sacra- 
mento-Stockton S. S. Co., C.C.A, 
Cal., 273 P. 66. 

Ga.—Tarver v. Swann, 137 S.E. 126, 
36 Ga.App. 461. 

Ind,—Fidellty Health & Accident Co. 

V. Holbrook, 169 N.H. 67, 96 Ind. 
App. 467, rehearlng denied 170 N.E. 
346, 96 Ind.App. 467. 

Mo.—^Baker v. Keet-Rountree Dry 
Goods Co., 2 S.W.2d 733, 318 Mo. 
969, rehearlng denied 3 S.W.2d 
1003, 318 Mo. 969—^Daly v, Sover- 
eign Camp, W. O. W., App., 66 S. 

W. 2d 743—State ex rei.' Chorn v. 
Hudson, App., 222 S.W. 1049. 
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,N.J.—Slegler v. New Amsterdam 
Casualty Co., 130 A, 643, 3 N.J. 
Misc. 1069. 

S.D.—Davenport v. Piremen*s Ins. 
Co. of Newark, N*. J., 199 N.W. 203, 
47 S.D. 426—House v. Bankers’ Re- 
serve Life Co. of Omaha, Neb., 180 
N.W. 69. 43 S.D. 440. 

Tex.—^Federal Underwrlters Bxchange 
V. Walker, Civ.App., 134 S.W.2d 
388, error granted—Rio Grande 
Nat. Life Ins. Co. v. Bandy, Civ. 
App., 110 S.W.2d 122. 

22 C.J. p 1118 note 47. 

32. Mass.—Casa v. Lord, 128 N.E. 
716. 236 Mass. 430. 

N.Y.—^Metzger v. .®tna Ins. Co., 240 
N.Y.S. 766, 229 App.Div. 26. 

33. Ark.—^Harrower v. Insurance Co. 
of North America, 222 S.W. 39, 144 
Ark. 279. 

N.C.—^Moore v. Fidellty & Casualty 
Co. of New York, 177 S.E. 406, 207 
N.C. 433. 

34. N.C.—McNeal v. Life & Casual¬ 
ty Ins. Co., of Tennessee, 135 S.E. 
800, 192 N.C. 460—Ocean Accident 
& Guarantee Corporation v. Pied- 
mont Ry. & Electric Co., 102 S.E. 
636, 179 N.C. 402. 

35. U.S.—Globe Indemnlty Co. v. 
Cohen, C.C.A.Pa., 106 F.2d 687, cer¬ 
tiorari denied Cohen v. Globe In- 
demnity Co., 60 S.Ct. 613, 309 U.S. 
660, 84 L.Ed. 1008—Whitney v. Un¬ 
ion Central Life Ins. Co., C.C.A. 
Neb., 47 F.2d 861—Sellars v. Con¬ 
tinental Life Ins. Co., C.C.A.S.C., 
30 F.2d 42. 

Kan.—State ex rei. v. Bank Sav. Life 
Ins. Co., 76 P.2d 297, 147 Kan. 170. 

Ohio.—^Elliott V. Business Men^s As- 
sur. Co., 11 N.E.2d 203, 66 Ohio 
App, 541. 

36. Ga.—Tarver v. Swann, 137 S.B. 
126, 36 Ga.App. 461. 

Mass.—^London Guarantee & Acci¬ 
dent Co. v. Jacobson, 136 N.E. 122, 
241 Mass. 265. 

S.C.—Williams v. Philadelphia Life 
Ins. Co., 100 S.E. 167, 112 S.C. 436. 

37. Ala-—^Tutton v. Liverpool & 
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provision prohibiting or excluding agreements not 
expressed therein or requiring the policy, or appli- 
cation and policy, to contain or constitute the en- 
tire contract between the parties, the absence of 
fraud, accident, or inistake,^® and the tendency of 
the offered evidence to vary, alter, change, abro¬ 
gate, or contradict the terms of the policy or oth- 
er written instrument.39 

h. Leases 

ParoI evidence of an agreement clalmed to be col- 
fateral to a written lease, sublease, or contract for a lease 
or sublease, fs or Is not admlssible accordingly as it does 
or does not possess the requisites to admissfbility of evi¬ 
dence of a collateral agreement. 

As many oral agreements between the parties to 
a written lease are held not to be admissible under 
the exception of collateral agreements from the ap- 
plication of the parol evidence rule, and are there- 
fore left to the operation of such rule, some of the | 


propositions stated herein are similar to those stat- 
ed above in §§ 918, 919, dealing with the applica- 
tion of the parol evidence rule to parol evidence 
generally where the writing involved is a lease, and 
such sections should be consulted for collateral au- 
thorities. 

The existence of a written lease, sublease, or 
contract for a lease or sublease, does not preclude 
parol evidence of a separate and independent col¬ 
lateral agreement between the parties to the writ- 
ing,^0 where the collateral agreement deals with a 
matter as to which the writing is silent,^! the writ¬ 
ing does not appear or purport to cover completely 
the entire arrangement or transaction, or ali the 
agreements, between the parties,42 and the evidence 
does not vary or contradict the terms of the writ¬ 
ing,or where, even though the evidence of the 
oral agreement may vary or contradict the writ¬ 
ten lease, the writing is not in issue and is not in 


Liondon & Globe Ins. Co., Limited, 
186 So. 651, 237 Ala. 230. 

S.C.—^Perry v. North Carolina Mut. 
Life Ins. Co.. 185 S.E. 47, 180 S.C. 
72. 

22 C.J. p 1256 note 67. 

38. D.C.—Supreme Lodge, K. P., v. 
Wood, 286 F. 998, 62 App.D.C. 334. 

Ga.—Scottish Union & National Ins. 
Co. V. Fortesque, 140 S.E. 893, 37 
Ga.App. 366—^Home Ins. Co. of 
New York v. Swann, 133 S.E. 280, 
35 Ga.App. 358. 

Mo.—St. Louis Basket & Box Co. v. 
Mastin, App., 79 S.W.2d 493— 
Bloodworth v. Alcom, App., 246 
S.W. 995. 

S.C.—^Perry v.. North Carolina Mut. 
Life Ins. Co., 185 S.E. 47. 180 S.a 
72. 

39. U.S.—Globe Indemnity Co, v. 
Cohen, C.C.A.Pa., 106 P.2d 687, cer¬ 
tiorari denied Cohen v. Globe In¬ 
demnity Co., 60 S.Ct. 513, 809 U.S. 
660, 84 L.Ed. 1008. 

Ala.—Tutton v. Liverpool & London 
& Globe Ins. Co., Limited, 186 So. 
651, 237 Ala. 230. 

Ga.—Mltchener v. Union Cent. Life 
Ins. Co., 194 S.E. 530, 185 Ga. 194 
—Scottish Union & National Ins. 
Co. v. Fortesque, 140 S.E. 893, 37 
Ga.App. 366—^Home Ins. Co. of 
New York v. Swann, 133 S.E. 280, 
35 Ga.App. 358. 

m. —Jones V. .aitna Ins. Co., 226 111. 
160. 

Ind.—^Lincoln Nat. Life Ins. Co. v. 

Sobel, App., 35 N.B.2d 121. 

Ean.—State ex rei. v. Bank Sav. 
Life Ins. Co., 76 P.2d 297, 147 Kan. 
170. 

Ky.—^Prudential Life Ins. Co. of 
America v. Bowllng, 86 S.W.2d 322, 
237 Ey. 290. 

Mass.—Cass v. Lord, 128 N.E. 716, 
236 Mass. 430. 


Mich.—^Wells v. Prudential Ins. Co. 
of America. 214 N.W. 308, 239 
Mich. 92. 

Mo.—Banks v. Clover Leaf Casualty 
Co., 233 S.W. 78, 207 Mo.App. 367. 
N.J.—^Mariottl v. Metropolitan Life 
Ins. Co., 6 A.2d 759, 122 N.J.Law 
360. 

N.Y.—^Metzger v. .®tna Ins. Co., 240 
N.Y.S. 749, 229 App.Dlv. 2. 

N.C.—Jones v. Gate City Life Ins. 

Co., 4 S.B2d 848, 216 N.C. 300. 

S.C.—^Hyder v. Metropolitan Life Ins. 
Co., 190 S.B. 239, 183 S.C. 98—Per- 
ry V, North Carolina Mut. Life Ins. 
Co., 186 S.B. 47, 180 S.C. 72. 

Utah.—Fleld v. Missouri State Life 
Ins. Co., 290 P. 979, 77 Utah 46. 

22 C.J. p 1256 note 68. 

Canoeled ceirtlfioate is not admis¬ 
sible to vary terms of policy sued on. 
—^Merchants & Bankers Guaranty 
Co. v. Downs, 176 So. 704, 128 Fla. 
767. 

40. Colo.—Creek v. Lebo Inv. Co., 
276 P. 329, 86 Colo. 367. 

I>.C.—^Lippincott v. Eerr, 40 F.2d 802, 
59 App.D.C. 290. 

Mich.—Stifter v. Hartman, 196 N.W. 
673, 226 Mich. 101. 

N.Y.—^Merly Realty Corporation v. 
Wallack, 234 N.Y.S. 491, 134 Misc. 
96. 

Okl.—Graham v. Dunlap, 65 P.2d 638, 
179 Okl. 296. 

S.C.—^National Bank of South Caro¬ 
lina V. People’s Grocery Co., 160 
S.E. 478, 163 S.C. 118. 

22 C.J. p 1266 note 70. 

Parol reservatloa. of srrowing' oxop 
Ohio.—Youmans v. Caldwell, 4 Ohio 
St. 71. 

41. Cal.—Gardiner v. Burket, 40 P. 
2d 279, 3 Cal.App.2d 666—Scheimer 
V. James, 199 P. 827, 53 Cal.App. 
207. 

N.Y.—Fifth Ave. Bond & Mortgase 
Co. V. Ehrlich, 173 N.Y.S. 740. 
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,Okl.—Brazell v. Brown, 38 P.2d 17, 
169 Okl. 623. 

S.C.—Rowland & Sons v. Bock, 148 
S.E. 549, 160 S.C. 490. 

Aigreement inadvertently omltted 
^ from lease 

La.—^Atlas Oil Co. v. Lo^an, 116 So. 
582, 166 La. 28. 

N.Y.—Apparel & Accessorios 
Associates v. New York World's 
Fair 1939, 26 N.Y.S.2d 622, afflrm- 
ed Apparel & Accessories Associ¬ 
ates V. New York World's Fair 
1940, 26 N.Y.S.2d 628, 261 App. 
Div. 944, reargument denied 27 N. 
Y.S.2d 469, 261 App.Div. 1074. 

Pa.—Blair's Estate, now to Use of 
Goldfarb v. Appliance Service Co., 
16 A.2d 620, 141 Pa.Super. 608. 
Tex.—Corona Petroleum Co. v. Jame- 
son, Clv.App., 146 S.W.2d 612, 
error dismissed, judgment correct 
—Masterson v. Amanllo Oil Co., 
Civ.App., 263 S.W. 908. 

43. Cal.—Stockburger v. Dolan, 94 
P.2d 33, 14 Cal.2d 313, 128 A.L.R. 
83, supersedingr 87 P.2d 411— 
Scheimer v. James, 199 P. 827, 53 
Cal.App. 207. 

Colo.—^Frosh v. Sun Drug Co., 16 P. 

2d 428, 91 Colo. 440. 
lowa.—Stoner v. Stehm, 202 N.W. 
530, 200 lowa 809. 

Va.—Roberts Coal Co. v. Corder Coal 
Co., 129 S.E. 341, 143 Va. 133. 
Compllasice with condltlon. 

Where a lease makes the consent 
of the lessor a condition to the re- 
moval of hay and straw from the 
premises, proof of such consent 
shows a compliance with the condi¬ 
tion and does not vary or contradict 
the lease, even though the consent 
was given when the lease was exe- 
cuted and delivered, rather than aft- 
erward, that being a mere Imma- 
terial incident.—^Morrison v. Altland, 
74 Pa. Super. 38. 
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the record in any sense other than that it is referred 
to in the oral evidence,44 or where one of the par¬ 
ties to the litig^ation is not a party, or in privity 
with a party, to the lease.45 Frequently, however, 
evidence sought to be introduced under this rule is 
held inadniissible,46 as where the writing is com¬ 


plete47 and unambiguous,48 there is no allegation 
or proof of fraud, accident, or mistake,49 and no 
attempt to reform the instrument,®^ and the evi¬ 
dence offered would vary or contradict the express 
or implied tenns of the written instrument,®! add 


44. lowa.—Fisher v. Nicola, 241 N. 

W. 478, 214 lowa 801. 

45m Or.—Lane v. National Ins. Agen- 
cy, 37 P.2d 365, 148 Or. 689. 

46. Cal.—^Parlglan v. Citizens Nat. 
Trust & Savlngs Bank of Los An¬ 
gelos, App., 110 P.2d 117. 

Ga.—Googe v. York, 14'2 S.E. 662, 38 
Ga.App. 62. 

lowa.—^Jacobsen v. Moss, 268 N.W. 
162, 221 lowa 1342—Jones v. Sar- 
gent, 18’8 N.W. 818, 193 lowa 1266. 
La.—Monroe Inv. Co. v. Ford, 122 
So. 586, 168 La. 475. 

Mass.—^Whittier v. Goldberg, 174 N. 
E. 491, 274 Mass. 336—^Thall v. 
Berkowltz, 163 N.E. 876, 265 Mass. 
335. 

Mo.—Schroeder v. Drewer, App., 113 
S.W.2d 1046—Gentner v. Johnson, 
App., 270 S.W. 442. 

N.Y.—Halloran v. N. & C. Contract- 
Ing Co., 164 N.E. 324, 249 N.Y. 381, 
afflrming 226 N.Y.S. 825, 223 App. 
Div. 721, which reversed 224 N.Y. 
S. 813, 222 App.Dlv. 690—Stonemor 
Realty Co. v. Beyda, 201 N.Y.S. 
418, 206 App.DiV. 476—Cochran v. 
Scherer, 192 N.Y.S. 199, 117 Misc. 
765. 

N.C.—Stewart v. Thrower, 193 S.E. 
701, 212 N.C. '541—Singleton v. At¬ 
lantic Coast Line B. Co, 166 S.E. 
305, 203 N.C. 462. 

Pa.—Title Holding Co. v. Black, 159 
A. 660, 306 Pa. 352. 

RI.—New England Transp. Co. v. 

Doorley, 197 A. 205, 60 R.I. 60. 

S.C.—Mallard v. Duke, 126 S.E. 625, 
131 S.C. 175. 

S.D.—^Aegerter v. Hayes, 22’6 N.W. 
346, 66 S.D. 337. 

Tex.—Hali V. Johnson, Civ.App., 225 
S.W. 1110—Russell V. Old River 
Co., Civ.App., 210 S.W. 705. 

Wis.—Blazei v. Cologne, 2'50 N.W. 
752, 213 Wis. 48. 

47. Ala.—Frazier v. Riley, 111 So. 
10, 215 Ala. 517. 

Cal.—Wetzler v. Patterson, 23’8 P. 

1077, 73 Cal.App. 627. 
lowa.—^Parriott v. Levis, 195 N.W. 
678, 196 lowa 876—Banwart v. 

Shullenburg, 180 N.W. 190, 190 

lowa 418. 

N.Y.—Hayes v. Rosenblatt, 181 N.Y. 

S. 241, 111 Misc. 370. 

N.D.—^Allgood V. National Life Ins. 

Co., 240 N.W. 874, 61 N.D. 763. 

Pa.—Gianni v. Russell & Co., 126 A. 

791, 281 Pa. 320. 
mrxltlng complete on Its face 
Cal.—^Parigian v. Citizens Nat. Trust 
& Savings Bank of Los Angeles, 
App., 110 P.2d 117. 


Mo.—'Sol Abrahams & Son Const. 
Co. v. Osterholm, App., 1*36 S.W.2d 
86 . 

N.J.—Lobsenz v. Central Market Co., 
181 A. 266, 13 N.J.M1SC. 786. 
N.Y.—Lynch v. Harrer, 263 N.Y.S. 
640. 

Ijease expreeaiiigf whole arrangemeiLt 
■bertwoen parties 

Neb.—^Weldenfeld v. Olson, 271 N.W. 
806, 132 Neb. 303. , 

3Vease Intended. to integrate all agzeeu 
mexits or whole transactloii 
N H.—Piper v. Town of Meredith, 139 
A. 294, 83 N.H. 107, 66 A.L.R. 14'8. 
N.Y.—^Henlun Holding Corporation v. 
Ess Bros. Holding Corporation, 2*39 
N.Y.S. 267, 228 App.Div. 9'9. 

Kease presnmptlvely contalnlng all 
stlpulatloiis and promises made by 
parties 

Ala.—Peters v. Pllcher, 100 So. 902 
211 Ala. 648. 

Express statements la lease as to 
complet eness 

(1) Where lease stated that it 
contained all agreements made, per- 
mitting tenant to testify to alleged 
prior agreement for lease for an ad- 
ditional year was error.—^Dlrect Re¬ 
alty Co. V. Fergang, 9 N.Y.S.2d 776. 

(2) Also, where lease contained 
provision that parties agreed that 
lease contained entire contract and 
that no oral representations should 
affect lease, lessee could not obtain 
fcrfeiture or rescission of lease be- 
cause of alleged oral misrepresenta- 
tions.—Cassara v. Bowman 186 So. 
514, 136 Fla. 302. 

48. Ala.—EY€Lzier v. Riley, 111 So. 
10, 216 Ala. 617. 

Ind.—Owen v. Fletcher Savlngs & 
Trust Bldg. Cb., 189 N.E. 173, 99 
Ind.App. 365. 

lowa—Banwart v. Shullenburg, 180 
N.W. 190, 190 lowa 418. 

N.D.—^Allgood V. National Life Ins. 

Co., 240 N.W. 874, 61 N.D. 763. 
Tex.—^Adkins v. Goodloe, Civ.App., 
76 S.W.2d 168, error dismissed. 

49. Cal.—^Parigan v. Citizens Nat. 
Trust & Savings Bank of Los An¬ 
geles, App., 110 P.2d 117—^Wetz- 
ler V. Patterson, 238 P. 1077, 73 
Cal.App. 527. 

Colo.—^Martin v. Grant, 8 P.2d 764, 
90 Colo. 300. 

Ky.—Saad v. Hatdeld, 80 S.W.2d 683, 
268 Ky. 626—McKenna v. Culton, 
80 S.W:2d 13, 258 Ky. 333. 

Neb.—Lowe v. Payne, 186 N.W. 320, 
107 Neb. 378. 

N.J.—^Lpbsenz v. Central Market Co., 
181 A. 265, 13 N.J.Misc. 785. 
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N.C.—Merchants Oil Co. v. Mecklen- 
burg County, 194 S.E. 114, 212 N. 
C. 642. 

Okl.—Cushing Reflning & Gasoline 
Co. V. Smith & Smith, 68 P.2d 782, 
180 Okl. 2r9—^Fox Petroleum Co. 

V. Booker, 253 P. 33, 123 Okl. 276 
—Stebbins v. Lena Lumber Co., 
214 P. 918, 89 Okl. 244. 

Pa.—^Priestman-Helmetag Co. v. 
Wolf, 177 A. 30, 317 Pa. 346—Colo- 
nial Mfg. Co. v. Carideo, 16 A.2d 
731, 142 Pa.Super. 486—^Nelly v. 
Diskin, 173 A. 735, 113 Pa.Super. 
249—Ferrainolo v. Locker, 167 A. 
661, 110 Pa.Super. 128. 

S.D.—Cullen v. Spotts, 198 N.W. 70’8, 
47 S.D. 339. 

Tex.—Great Nat. Life Ins. Co. v. 
Presley, Civ.App., 1‘29 S.W.2d 730, 
error dismissed. 

W.Va.—Central Trust Co. v. Vir¬ 
ginia Trust Co.. 197 S.E. 12, 120 

W. Va. 23. 

50. Ark.—^Lawrence v. Mahony, 225 
S.W. 340, 145 Ark. 310. 

Cal.—^Harris v. Blssell, 20'2 P. 463, 
64 Cal.App. 807. 

61. Ala.—^Frazier v. Riley, 111 So. 
10, 216 Ala. 617—Peters v. Pil- 
cher, 100 So. 902, 211 Ala. 54’8. 
Ark.—Bray v. Woodley, 268 S.W. 119, 
162 Ark. 186—^Lawrence v. Ma¬ 
hony, 226 S.W. 340, 146 Ark. 310. 
Cal.—Stockburger v. Dolan, 94 P.2d 
33, 14 Cal.2d 3r3, 128 A.L.R. 83, 
superseding 87 P.2d 411. 

111 —^Loop Ofllce Building Corpora¬ 
tion v. Hogan, 253 111.App. 5*74— 
First Trust & Savings Bank v. 
Economical Drug Co., 250 IU,App. 
112—Weidknecht v. Clark. 216 111. 
App. 308—Hoefeld v. Ozello, 213 
IlLApp. 162, afflrmed 126 N.E. 6, 
290 111. 147. 

lowa.—^Parriott v. Levis, 196 N.W. 
678. 196 lowa 876. 

Kan.—McElroy v. Ball, 87 P.2d 608, 
149 Kan. 284. 

Mass.—^Kidder v. Greenman, 187 N. 
E. 42, 283 Mass. 601, 88 A.L.R. 
1'370—Whittier v. Goldberg, 174 N. 
E. 491, 274 Mass. 336. 

Mont.—Williams v. Neal, 271 P. 466, 
83 Mont. 244. 

Neb.—^Weidenfeld v. Olson, 271 N.W. 
‘806, 132 Neb. 303. 

N.J.—^Kesselman' v. Cohen, 135 A. 
348, 5 N.J.Misc. 31. 

N.Y.—Newburger v. American Sure- 
ty Co., 161 N.E. 165, 242 N.Y. 134, 
reversing 209 N.Y.S. 886, 214 App. 
Div. 712—^Hayes v. Rosenblatt, 181 
N.Y.S. 241, 111 Misc. 370—Rakover 
V. Blum, 13 N.Y.S.2d 464. 
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a term or provision to the lease itself,®^ or show 
prior or contemporaneous agreeanents, understand- 
ings, negotiations, conversations, or representations 
which were merged in, or superseded by, the writ- 

ten instnmient.53 

Accordingly, as the evidence offered does or does 
not meet the requisites of admissibility of a collat- 
eral agreement, evidence of antecedent or contem¬ 
poraneous oral agreements conceming repairs,54 im- 
provements,56 fixtures,®® the use of the premises 
leased,®*^ or the use of adjoining premises or other 
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parts of the building,®* is or is not admissible. 

L Mortgages and Other Secmitles 

Whlle evidence of a prior or contemporaneous agree¬ 
ment clalmed to be collateral to a mortgage or other se- 
curlty may be Introduced where the requisites to ad- 
mlsslblllty of a collateral agreement are met, frequently 
such evidence Is excluded because It varies, contradicts, 
or defeats the written Instrument. 

Subject to the usual limitation that the evidence 
must not have the effect of varying, contradicting, 
or nullifying the writing,®® parol evidence may be 


EVIDENCE 


N*.C.—Miles V. Walker, 102 S.E. 884, 
179 N.C. 479. 

Pa.—Murphy v. Pinney, 86 Pa.Super. 
458. 

Tex.—Rusaell v. Old River Co., Civ. 

App., 210 S.W. 705. 

22 C.J. p 1257 note 71. 

A^rxeement changing legtil xlglits 
Nelther party to oil and gSLS lease 
will be permitted to prove prior or 
contemporaneous oral a^eement 
changin^r legal rigbts of parties as 
fixed by contract and law applicable 
thereto.—Chi-Okla. Oil & Gas Co. v. 
Shertzer, 231 P. 877, 105 Okl. 111. 

5S. Miss.—^Pan-American Petroleum 
Corporation v. Woods, 163 So. 793, 
169 Miss. 562. 

N.T.—Sardone v. Joseph Diamond 
Holding Co., 279 N.Y.S. 659, 244 
App.Div. 300, motion granted 19'S 
N.E. 528, 268 N.Y, 630. 

NT.C.—^Bames v. Saleeby, 98 S.B. 708, 
177 N.C. 256. 

Okl.—^Puller v. Caraway, 221 P- 79, 
97 Okl. 110. 

Or.—^De Wolfe v. Eupers, 211 P. 927, 
106 Or. 176. 

22 C.J. p 1252 note 33 [a] (7). 

53. Ala.—^Peters v. Pilcher, 100 So. 
902, 211 Ala. 548. 

Ark.—^Vanhooser v. Gkittis, 214 S.W. 
44, 139 Ark. 44. 

Cal.—Maxwell v. Carlon, 86 P.2d 6ffS, 
30 Cal.App.2d 356—Hoffman v. Cit- 
izens State Bank of Long Beach, 
67 P.2d 1061, 21 Cal.App.2d 7. 

Ga.—Rice & Hutchins Atlanta Co. r. 

Griffln, 104 S.B. 634, 150 Ga. 607. 
N.Y.—^Well Pinanced Investing Co. v. 

Binder. 181 N.Y.S. 737. 

Okl.—^Pox Petroleum Co. v. Booker, 
253 P. 33, 123 Okl. 276. 

Va.—Powell V. John E. Hughes Or- 
phanage, 138 S.B. 637, 148 Va. 331. 
Wis.—^Blazei v. Cologne, 250 N.W. 
752, 213 Wis. 4’8. 

54. Bvidenoe admissible 

S.C.—^Rowland & Sons v. Bock, 148 
S.B. 549, 150 S.C. 490. 

22 C.J, p 1132 note 83, p 1257 note 
72, 

■videiLoe Inadmlssible 
Iia.—Alglers Homestead Ass'n v. Sa- 
lathe, App., 188 So. 202. 

Mich.—Scherer v. Moran, 187 N.W. 
822, 217 Mich. 607. | 


N.Y.—Lynch v. Harrer, 26*3 N.Y.S. 

640, 645, citing Oorpiis Juris. 

Pa.—^Johnstown Millwork & Lumber 
Co. V. Varner, ^77 A. 325. 117 Pa. 
Super. 374. 

Tenn.—Litterer v. Wright, 268 S.W. 
624. 161 Tenn. 210. 

Tex.—Great Nat. Life Ins. Co. v. 
Presley, Civ.App., 129 S.W.2d 730, 
error dismissed. 

55. Evldeuee hdld admissible 

D.C.—Okie v. Person, 23 App.D.C. 
170. 

22 C.J. p 1267 note 73. 

Evidence held Inadmlssible 
lowa.—^Banwart v. Shullenburg, 180 
N.W. 190, 190 lowa 418. 

K.Y.—Lynch v. Harrer, 263 N.Y.S. 
640, 646, citing Corpus Jufls—Well 
Financed Investing Co. v. Binder, 
181 N.Y.S. 737. 

Okl.—Stebbins v. Lena Lumber Co., 
214 P. 91*8, 89 Okl. 244. 

56. Evidence admissible 

Mich.—Oppenheim v. Lowe, 219 N. 

W. 595, 242 Mich. 662. 

N.Y.—^Lewis v. Seabury, 74 N.Y. 409, 
30 Am.R. 311. 

Evidence Inadmlssible 
Ark.—^Vanhooser v. Gattis, 214 S.W. 
44, 139 Ark. 390. 

57. Evidence admissible 

lowa.—Chamberlaln v. Brown, 120 
NW. 334, 141 lowa 640. 

Evidence Inadmlssible 
Cal.—^Wetzler v. Patterson, 238 P. 
1077, 73 Cal.App. 627—^Harris v. 
Bissell, 202 P. 453, 54 Cal.App. 307. 
Mo.—Grossenbacher v, Daly, App., 
287 S.W. 781. 

W.Va.—Gwinn v. Rogers, 116 S.B. 
428, 92 W.Va. 633. 

58. Evidence h^d admissible 

Mo.—Gray v. GafC, 8 Mo.App. S’29. 
Evidence held inadmlssible 
N.C.—Sakellaris v. Wyche, 170 S.B. 
638, 205 N.C. 173. 

Wis.—Hannan v. Harper, 208 N.W. 
265, 189 Wis. 688, 45 A.L.R. 1119. 

59. Ala.—^Beasley v. Beasley, 90 So. 
347, 206 Ala. 4‘80. 

Ga.—^Wilder v, FederaJ Land Bank 
of Columbia, 169 S.B. 13, 176 Ga. 
813—Allison v. United Small-Loan 
Corporation, 189 S.B. 263, 54 Ga. 
App. 820. 


La.—Truett Nash Motor Co. v. Cen- 
tanni, App., 184 So. 362. 

Md.—Stratmann v. Haile, 119 A. 698, 
142 Md. 31. 

Mich.—^In re Nielsen's Bstate, 262 N. 

W. 429, 272 Mich. 636. 

Mo.—Gates Hotel Co. v. Federal Inv. 
Co., 62 S.W.2d 1016, 331 Mo. 107— 
Gorln Sav. Bank v. Barly, App., 
260 S.W. 480. 

Mont.—Hosch v. Howe, 16 P.2d 699, 
92 Mont. 405. 

Neb.—^Vyblral v. Schildhauer, 265 N. 

W. 241, 130 Neb. 433. 

N.J.—Sichel v. Amalgamated B. & L. 
Ass’n, 166 A. 713, 113 N.J.Bq. 336 
—Childs V. South Jersey Amuse- 
ment Co.i 122 A. 803, 95 N.J.Bq. 
207. 

N.Y.—^National Bank of Rochester v. 
Brlon-Halnes Realty, Co., 232 N.Y. 
S. 67, 224 App.Div. 642—Lion 

Brewery of New York City v. 
Frlcke, 198 N.Y.S. 491, 204 App. 
Dlv. 470. 

N.D.—State Bank of Ardock v. Burke, 
208 N.W. 115, 63 N.D. 777. 

Okl.—Blankenburg v. Norval & Dial, 
276 P. 1040, 136 Okl. 131. 

Tex.—Smith v. Holloway, Civ.App., 
116 S.W.2d 427—Mauritz v. 
Schwind, Civ.App., 101 S.W.2d 1086, 
error dismissed—Bains v. Robert 
& St. John Motor Co., Civ.App., 72 
S.W.2d 703—Wilie v. Hays, Civ. 
App., 269 S.W. 603. 

22 C.J. p 1257 note 79, p 1183 note 
98. 

Xn absence of allegatlon of frand* ao- 
oident, or mistaka 

Pa.—^Pennsylvania Co. for Insuranc- 
es on Lives and Granting Annul- 
ties, to Use of Belmont, v. Le- 
banon Bulldlng & Loan Ass’n, lO 
A.2d 418, 337 Pa. 316—Richards v. 
Integrity Trust Co., 177 A. 28, 317 
Pa. 613. 

In Eorth CaroUna it is held that, 
although a deed of trust recites an 
indebtedness for money borrowed, It 
Is proper to Introduce evidence of a 
contemporaneous agreement that one 
party need not advance to the other 
the money speclded in the deed of 
trust, but instead may sell, at a dis- 
count, the bonds of the other party 
for the latter’s use and benefit— 
Smith V. Page Trust Co., 141 S.B. 
575, 196 N.C. 188. 
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received of a prior or contemporaneous collateral 
agreement with respect to the transaction evidenced 
by a mortgage or other security.®® 

It is not permissible to vary or contradict the 
provisions or legal effect of a mortgage or other se- 
curity by evidence of a parol agreement not to re- 
cord®i or enforce®^ the security, or by evidence of 
an agreement concerning the property®® or inter- 
est®^ covered, or the indebtedness secured.®® Evi¬ 
dence of a parol agreement as to priority or order 
of payment between or among two or more mort- 
gages, a mortgage and another lien, or two or more 


notes secured by the same mortgage has been re¬ 
ceived in some cases®® and excluded in others.®*^ 

j. Beceipts and Beleases 

Parol evidence Is admissible to show a prior or con¬ 
temporaneous agreement collateral to a recelpt or re- 
lease. 

Under the rules discussed supra §§ 997-1002, pa¬ 
rol evidence is admissible to show a prior or con¬ 
temporaneous agreement collateral to a receipt,®® 
imless such evidence is to be rejected because it 
contradicts or varies, or is inconsistent with, the 
tenns of the receipt.®® As is shown supra § 926, 


ea Ala.—Bell, Rogrers & Zemurray 
Bros. V. Jenkins, 130 So. 396, 221 
Ala« 652, 

Ark.—City Nat. Bank v. Rlggs, 66 S. 

W.2d 293, 188 Ark. 420. 

Cal.—^W, P. Puller & Co. v. McClure, 
191 P. 10’27, 48 CaLApp. 186. 

Mass.—General Ice Cream Corpora¬ 
tion V. Stern, 195 N.P. 890, 291 
Mass. 86. 

Mo,—Browne v. Franklln Pire Ins. 
Co., 37 S.W.2d 977, 225 Mo.App. 66'6 
—Cunnlngham v. Holzmark, 37 S. 
W.2d 956, 225 Mo.App. 762, motion 
overruled 47 S.W.2d 1097, 225 Uo. 
App. 762. 

N.T.—Traders’ Nat. Bank of Roches- 
ter V. Laskin, 144 N.B. 784, 238 N. 

T. 635, reversing 201 N.T.S. 728, 
207 App.Diy. 18, amendment of re¬ 
mittitur denied 147 N.E. 172, 239 
N.T. 507—Atlantic Mortg. Corpo¬ 
ration V- Kramer Contracting Co., 
224 N.T.S, 453, 2:21 App.Div, 560. 
Okl.—Slmons v. Harber, 243 P. 610, 
116 OkL 233. 

22 C.J. p 1257 note 80. 

BtlpnlaUon as to possesslon* pxloT to 
defanlt, of mortguered cbattels 
Me.—Gallagher v. Aroostook Pedera- 
tlon of Parmers, 197 A. 554, 135 
Me. 385, 

XdentiLfioatlon. of collateral agreement 
Parol evidence is admissible in 
case of chattel mortgages to identify 
collateral agreement.—Ia re Pilot 
Radio & Tube Corporation, C.C.A. 
Mass., 72 P.2d 316, affirming, D.C., 5 
P.Supp. 463, certiorari denied Bck- 
handt v. Ball, 55 S.Ct. 98, 293 U.S. 
584, 79 L..Ed. 680. 

Oral nndertakiiigrs beld collateral to. 

and not oondltions ofi znortgage 
Mass.—Winlck v. Padovani, 186 NJB. 
S2, 283 Mass. 126. 

Same agreement as sliowa in mort- 
gage 

It is not error to allow the Intro- 
daction of parol evidence of an 
agreement which Is the same as 
that clearly shown by a mortgage 
which has already been Introduced 
in evidence.—Cason. Monk & Co, v. 
Baker, Tex-XJiv.App., 62 S.W.2d 592. 

TtJ.S.—^Davis v. Indian Territory 
CoL, C.aA.Okl., 93 P.2d 976. 


ea. Cal.—Thomson v. Langton, 187 
P. 970, 45 CaLApp. 415. 

N.T.—Sautter v. Prick, 242 N.T.S. 
369, 229 App.Div. 346, afflrmed 177 
N.B. 129, 266 N.T. 636. 

Tenn.—Dobson v. Dobson, 1 Tenn. 
App. 369. 

63. U.S.—In re Theodore A. Kochs 
Co., C.C.A,I1L, 120 P.2d 603. 

Miss.—Stone v. Qrenada Grocery 
Co., 178 So. 107, 180 Miss. 566. 
Oondltlon of property 

U. S.—Guess V. Liummus Cotton Gln 
Co., C.C.A.S.a, 52 P.2d 948. 

Fiztures 

(1) As a mortgage expressly cov- 
ering a lot and all improvements sit- 
uate thereon includes fbctures which 
have become part of the realty, a 
contemporaneous oral agreement that 
it does not cover flxtures is not ad- 
missible as between the parties and 
their privies.—Beebe v. Pioneer Bank 
& Trust Co., 201 P. 717, 84 Idaho 886. 

(2) However, In suit by transferee 
of security deed on land to enjoin 
removal of creamery machlnery 
thereon, evidence of oral agreement 
between grantor and origlnaJ gran- 
tee exceptlng machinery removable 
without materlal injury to freehold 
from operation of security deed Is 
competent, although transferee had 
no actual notlce of such agreement, 
the very nature of the property being 
sufllcient to put him on inquiry.— 
Sawyer v. Poremost Dairy Products, 
177 S.B, 684, 179 Ga. 809—Sawyer 

V. Poremost Dairy Products, 169 S,B. 
116, 176 Ga. 864, 

64. Ala.—^Moore v. Bragg, 103 So. 
452, 212 Ala. 481. 

65. Ark.—Bank of Searcy v. Kroh, 
114 S.W.2d 26, 196 Ark. 786—Llght- 
le V. Rotenberry, 266 S.W. 297, 166 
Ark. 3*37. 

Mo.—Stephenson v. Jobes, 250 S.W. 
638, 218 Mo.App. 621. 

66. lowa.—^Wuennecke v. Hausman, 
247 N.W. 631, 216 lowa 726, 

N.C.—Sanford Real Bstate, Loan & 
Insurance Co. v. Gavln, 120 S.E. 
320, 187 N.C. 14. 

22 OJ. p 1257 note 80 [a]. 
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67. Mich.—Sisson v. Hlrons, 270 N. 

W. 784, 278 Mich. 653—Carr v. 
Stencel, 270 N.W. 261, 278 Mich. 
182. 

N.T.—^Van Nostrand v. Dwight-Mur- 
ray Realty Co., 201 N.T.S. 9, 206 
App.Div. 720. 

Wls.—Chafee Land Co. v. Clark, 177 
N.W. 609, 171 Wis. 408. 

68. Ga.—^Hyman v. Warren County 
Pertilizer Co., 113 S.B. 226, 28 Ga. 
App. 687. 

lowa.—^In re Newson’s Bstate, 219 
N.W. 306, 206 lowa 614. 

Minn.—Tiedt v. Johnson, 186 N.W. 

779, 161 Minn. 288. 

N.T.—Blrnbaum v. Stein, 184 N.T. 

S. 50, 112 Misc. 240. 

Tex.—^Daniels v. Wallace, Civ.App.» 
298 S.W. 649. 

Bffeotive dato of recelpt 
Evidence of an oral agreement re- 
specting time when a receipt, by 
which insured released all rights un¬ 
der a “lost policy,” was to be ef¬ 
fective, was admissible, where receipt 
was silent on matter of dellvery, such 
evidence not varying terms of writ- 
ten instrument.—Transport Truck & 
Auto Co. V. lowa Mut. Ins. Co. of 
De Witt. 198 N.W. 668, 197 lowa 
1297. 

69. U.S.—^Preiberg v. Plerce, C.C.A. 
Okl., 83 P.2d 961. 

Mass.—^Paullnk v. American Ex¬ 
press Co., 168 N.B. 740, 265 Mass. 
182, 62 A.L.R. 606. 

Mich.—Pawlowski v. Hirschfeld, 213 
N.W. 118, 238 Mich. 26. 

Miss.—Orglll Bros. & Co. v. Polk, 124 
So. 649, 156 Miss. 492. 

N.J.—^Pinkelstein v. Brodsky, 157 A. 
664, 10 N.J.Misc. 55, aiOrmed 163 A. 
664, 110 N.J.Law 13. 

S.C.—Gladden v. Kleistler, 140 S.B. 
161, 141 S.C. 624. 

Tmst recelpt 

Tex.—Scott V. Industrial Pinance 
Corporation, Clv.App., 266 S.W. 181. 

Warehonse receipt 

Miss.—^McGee, Dean & Co. v. Burt, 
121 So. 847, 153 Miss. 851. 

Mont.—State v. Broadwater Eleva¬ 
tor Co.. 201 P. 687. 61 Mont. 215. 
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a receipt may be of such a nature that it is not 
regarded as a writing within the parol evidence 
nile. 

The existence of a written release does not pre- 
clude parol evidence of a prior or contemporane- 
ous collateral agreenient,70 provided such evidence 
is consistent with, and does not vary or contradict 
the terms of, the writing.'^^ 

k. Becords 

Parol evidence of a collateral agreement affectlng 
matters evidenced by a judiciai record is admissible If 
the evidence does not contradict the record. 

In accordance with the rules discussed supra §§ 
997-1002, a collateral agreement between the par¬ 
ties may be shown by parol, even though such agree¬ 
ment is connected with matters which are evidenced 
by a judiciai record, provided the evidence does not 
tend to contradict the record.72 ■ 


L Sales of Fersonalty 

(1) When evidence admissible 

(2) When evidence inadmissible 

(1) When Evidence Admissible 

The rule as to the admissiblllty of parol evidence of 
a prior or contemporaneous collateral agreement not In 
confllct with a writing which It Is apparent does not 
cover the entire agreement between the parties applles to 
contracts for the sale of personaity. 

In accordance with the rules stated supra §§ 997- 
1002 , as to the admissibility of parol evidence of a 
collateral undertaking not in conflict with a writ¬ 
ing which it is apparent does not cover the entire 
transaction or define the obligations of both parties, 
evidence of a parol prior or contemporaneous agree¬ 
ment connected with a sale of personaity may be 
admissible.73 Thus evidence has been admitted to 
show that there were certain reservations or limi- 


70. Ala.—Seymour v. Sweet, 156 So. 
848, 229 Ala. 299. 

Ark.—^Warren & S. R. R. Co. v. Wil- 
son, 60 S.W.2d 976, 186 Ark. 1063— 
Southwestern Veneer Co. v. Dennl- 
son, 298 S.W. 30, 174 Ark. 660. 

71, Ark.—Texas Co. v. Williams, 13 
S.W.2d 309, 178 Ark. 1100. 

Fla.—McComb v. Hygela Coca-Cola 
Bottling Works, 188 So. 219, 137 
3Bla. 260. 

Miss.—St, Paul Mercury & Indemnity 
Co. V. Rftchie, 198 So. 741—Ala- 
bama & V. Ry. Co. v. Kropp, 92 So. 
691, 129 Miss. 616. 

Obio.—Cleveland, C., C. & St. L. Ry. 
Co. V. Green, 186 N.E. 365, 126 
Ohio St. 612, 87 A.L.R. 1268, cer¬ 
tiorari denied Green v. Cleveland, 
C. & St. L. Ry. Co., 65 S.Ct. 616, 
294 U.S. 715, 79 LEd. 1249, re- 
heariny denied 66 S.Ct. 551, 294 
U.S. 734, 79 L.Ed. 1262, motion de¬ 
nied 65 S.Ct. 663, 295 U.S. 768, 
79 UBd. 1709. 

Okl.—^AlUs Chalmers Mfgr. Co. v, 
Byers, 88 P.2d 368, 184 Okl. 476. 

Tex.—^Tinkle v. Tinkle, Civ.App., 110 
S.W.2d 239, error dismissed. 

W.Va.—Jackson v. Jackson, 99 S. 
B. 259, 84 W.Va. 100. 

Release as writing within parol evi¬ 
dence rule see supra § 927. 

Belease tuider seal 
Ordinarily, parol agreements can- 

not vary terms of release under 

seal.—^McManus v. Biddison, 272 N.Y. 

S. 199, 152 Misc. 239, affirmed 271 

N.Y.S. 1099, 242 App.Div. 623. 

72. Ga,—Guthrie v. Gasklns, 161 S. 
B. 810, 173 Ga. 867. 

Tenn.—Tippett v. Shaw, 4 Tenn.App. 
132. 

22 C.J. p 1257 note 81. 

Judiciai and official records as wrlt- 
Ings within parol evidence rule see 
supra S5 865-890. 


Agreement as to satlsflaotlou of judg- 
ment rendered 

In action on bond glven to dissolve 
attachment, agreement between plaln- 
tlir and Principal debtor, executed 
after judgment was rendered, and 
provlding a method by which the 
judgment was to be satisfled, was 
admissible, where agreement was con¬ 
temporaneous and independent and 
was not merged in or concluded by 
judgment.—Taborsak v. Massachu- 
setts Bonding & Insurance Co., 193 
N.B. 729, 289 Mass. 8. 

Bestxiotion of execuldon to oeztaln 
property 

In proceeding by purchaser of real- 
ty at sheriflC’s sale under act defln- 
ing rlghts, remedies, duties, and 11- 
abilities of purchasers of realty at 
judiciai sales, and others, g^rantee of 
realty under unrecorded deed from 
judgment debtors was not entltled to 
Show oral agreement that execution 
should be restricted to realty oth- 
er than that in Question.—^Miners 
Sav. Bank of Pittston v. Tracy, 192 
A. 246, 326 Pa. 367, dismissed Toole 
V. Miners Sav. Bank of Plttson, 68 
S.Ct. 272, 302 U.S. 661, 82 L.Ed. 604. 

73. U.S.—Silverthome v. McParland, 
C.C.A.S.C., 266 P. 60. 

Ark.—^Bogert v. Wade, 21 S.W.2d 966, 
180 Ark. 523—^Hayes Grain Co. v. 
Rea-Patterson Milling Co., 223 S. 
W. 390, 146 Ark. 65. 

Cal.—Buckner v. A. Leon & Co., 267 
P. 693, 204 Cal. 226—Cotton v. 
Rlverside Cernent Co., 85 P.2d 136, 
29 Cal.App.2d 588—^Klepper v! 
American-La Prance Pire Engine 
Co. of Califomia, 286 P. 1048. 104 
Cal.App. 249—Schmidt v. Cain, 272 
P. 803, 95 Cal.App. 378—^Hammond 
V. San Mateo Planing Mill Co., 187 
P. 144, 44 Cal.App. 760. 

Colo.—^Maher v. Wiesman, 259 P. 

I 1027. 82 Colo. 320—C. H. Parker & 
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Son Blectrlcal Co. v. Batterson, 219 
P. 1077, 74 Colo. 188. 

Conn.—State Flnance Corporation v. 
Ballestrini, 160 A. 700, 111 Conn. 
544—Asbestos Products Corpora¬ 
tion V. Matson, 116 A. 680, 97 Conn. 
381. 

111.—Sterling-Midland Coal Co. v. 
Great Lakes Coal & Coke Co., 166 
3Sr.B. 793, 334 111. 281—Poerster v. 
L. Pish Pumiture Co., 265 111.App. 
410—OfCenberg v. Arrow Dlstlll- 
eries Co.. 222 Ill.App. 612. 

Kan.—^Home Hardware & Implement 
Co. V. Dennlston, 18 P.2d 135, 136 
I Kan. 838—^Bmerson-Brantingham 

Implement Co. v. Burllngame Co- 
op. Elevator Co., 293 P. 496, 131 
Kan. 731—^Hoard v. White, 220 P. 
296, 114 Kan. 631—Plsher Mach. 
Works Co. V. Singletary, 179 P. 328, 
104 Elan. 460. 

Ky-—Qeorge Drug Co. v. Daniel 
Boone Realty Co.. 18 S.W.2d 281, 
229 Ky. 818—Stephenson & Co. v. 
Bradbury, 248 S.W. 1066. 198 Ky. 
416. 

—^Brandin Slate Co. v. Pomea, 
App., 183 So. 672. 

Mass.—Welch v. Bombardieri, 147 
N.B. 595, 252 Mass. 84—Lyman B. 
Brooks Co. v. Wilson, 106 N.B. 607, 
218 Mass. 205. 

Minn.—Yale Tire & Rubber Co. v. 
Schmauss, 197 N.W. 763, 168 Mlnn. 
466. 

Miss.—^Benson v. Berry-Dampeer Co., 
130 So. 167, 168 Miss. 237. 

—Charles A. Llemke Co. v. Kreke- 
ler Grocer Co.. 96 S.W.2d 820, 231 
Mo.App. 169—^Pord v. Stevens Mo¬ 
tor Car Co., 220 S.W. 980, 203 Mo. 
App. 669. 

N.Y.—WllllEimson v. Casa-Egula, 170 
N.E. 486, 253 N.Y. 41, reversing 234 
N.Y.S. 449, 226 App.Div. 196—Jar- 
della V. Welln Davit & Boat Cor¬ 
poration, 220 N.Y.S. 116, 219 App. 
Div. 863—H. L. Oppenhelm Co. v. 
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tations agreed on by the parties, and consistent with 
the writing but not expressed therein;'?4 that there 
was an oral warranty with respect to the articles 
sold;'^® or that the seller agreed to advertise the 
goods soldas or to insure them.77 So also it has 
been held that an agreement by the vendor of a 


stock of goods or business establishment not to en- 
gage in the same business at a particular place or 
for a specified time may be shown.^* Parol evi- 
dence as to other collateral agreements relating to 
the mode or terms of payment,^9 ^ tiig man- 


Warshaw, 199 N.T.S. 23S —^Armsby 
V. Hygrrade Auto Bxch., Inc., 188 N. 
T.S. 483. 

N.C.—Smithfleld Mills v. Stevens, 168 
S.E. 201, 204 N.C. 382. 

Pa.—Goldsteln, for Use of Ambrldgre 
Saving-s & Trust Co., now for Use 
of Goldstein v. Penny, 195 A. 27, 
328 Pa. 78—^Wright v. General Car- 
bonic Co., 114 A. 617, 271 Pa. 332— 
Roberts v. Caufflel, 6 Pa.Dist. & Co. 
706, affirmed 128 A. 670, 283 Pa. 
64. 

Tex.—^West Texas Utilities Co. v. 
Bilis, Civ.App., 102 S.W.2d 234, re- 
versed on other grounds 126 S.W.2d 
13, 133 Tex. 104—Central Power & 
Light Co. V. Priedrich, Civ.App., 
70 S.W.2d'1012, error dismissed. 
VsL —^Whjte Sewing Mach. Co. v. Gil- 
more Pumilure Co., 106 S.E. 134, 
128 Va. 630. 

22 C.J. p 1257 notes 82, 83—38 C.J. 
p. 202 notes 55, 56. 

74. N.C.—Bxum v. Lynch, 126 S.E. 
16, 188 N.C. 392. 

22 C.J. p 1258 note 86. 

Fartlonlar evidexice admlsslble 

(1) Agreement that individual 
members of partnership would not 
be liable for goods sold partnership. 
—^Marion Mach. Poundry & Supply 
Co. V. R. T. Harris Interests, Tex. 
Civ.App., 26 S.W.2d 449, 

(2) Agreement to refund purchase 
price on demand. 

Conn.—Pyskoty v. Sobusiak, 146 A. 
68, 109 Conn. 593. 

Okl.—Oklaho.ma Natural Gas Cor¬ 
poration V. Douglas, 39 P.2d 678, 
170 Okl. 284, 101 A.L,R. 144, fol- 
lowed in Oklahoma Natural Gas 
Corporation v. Hudson, 39 P.2d 686, 
170 Okl. 291, Oklahoma Natural 
Gas Corporation v. DufEey, 39 P.2d 
687, 170 Okl. 291 and Oklahoma 
Natural Gas Corporation v. Grier, 
39 P.2d 588, 170 Okl. 291. 

Wis.—^Danielson v. Bank of Scandi¬ 
navia, 230 N.W. 83, 201 Wis. 392, 
70 A.L.R. 746. 

(3) Where written contract for 
sale of goods merely described them 
by brand, and buyer, sued for breach 
of contract, pleaded contemporaneous 
oral agrreement specifylng grade, evi- 
dence of oral agreement was admis- 
sible.—^Hunter Milling Co. v. Satter- 
white, Tex.Civ.App., 60 S.W.2d 316. 

75. Ala.—B. P. Goodrich Co. v. 
Hughes, 194 So. 842, 239 Ala. 373. 

Ariz.—Rosenburg v. Capital Cut 
Stone & Grani te Co., 238 P. 330, 28 
Ariz. 606—Gilmore v. Wingate, 190 
P. 671, 21 Ariz. 642. 


Ark.—Linograph Co. v. Bost, 24 S. 

W.2d 321, 180 Ark. 1116. 

Cal.—Shelley v. Hart, 297 P. 82, 112 
Cal.App. 231—Schmidt v. Cam, 272 
P. 803, 96 Cal.App. 378—Tracy 

Brick & Art Stone Co. v. Wurster, 
187 P. 126, 44 Cal.App. 662—San 
Pranclsco Casing Co. v. Mueller, 
179 P. 211, 39 Cal.App. 394. 

Ga,—Walnut Creek Milling Co. v. 
Smith Bros. Co., 174 S.E. 266, 49 
Ga.App. 116, conforming to an- 
swers 173 S.E. 95, 178 Ga. 40— 
Smith V. Pisher. 102 S.E. 170, 24 
Ga.App. 729. 

Idaho.—Sorensen v. Webb, 214 P. 749, 
37 Idaho 18. 

111. —^National Cash Register Co. v. 
Poerster, 16 N.E.2d 160. 296 111. 
App. 640—^Altic V. Kelvinator Sales 
Corporation, 261 Ill.App. 473—Of- 
fenberg v. Arrow Distllleries Co., 
222 I11.APP. 612, 616, Quoting Cor¬ 
pus JTnrls—J. P. Seeburg Piano Co. 
V. Lindner, 221 111. App. 94. 

La.—Stewart v. Clay, 123 So. 168, 10 
La.App. 727, followed in Stewart v. 
Machin. 123 So. 160, 10 La.App. 754 
—Stracener v. Nunnally Bros. Mo¬ 
tor Co., 121 So. 617, 11 La.App. 641, 
rehearing denied Stracener v. Nun- 
ally Bros. Motor Co., 123 So. 911, 11 
La.App. 641—^McCollister Bros. v. 
Labarre, 7 La.App. 350. 

N.T.—^V. Valente, Inc., v. Mascitti, 296 
N.T.S. 330, 163 Misc. 287—Thom¬ 
son V. Meyercord Co., 174 N.T.S. 
732, 

N.C,—^Edgerton v. Johnson, 7 S.B.2d 
636, 217 N.C. 314—Sample v. Gray, 
113 S.E. 497, 184 N.C. 24. 

Pa.—Continental Pibre Co. v. B. P. 
Sturtevant Co., 116 A. 633, 273 Pa. 
30. 

S.C,—Tancey v. Southern Wholesale 
Lumber Co., 131 S.E. 32, 133 S.C. 
369. 

Tenn.—^Elbinger Shoe Co. v. Thomas, 

1 Tenn. App. 161. 

Wash.—Titan Truck Co. v. Richard- 
son, 210 P. 790, 122 Wash. 462—H. 
E. Gleason Co. v. Carman, 187 P. 
329, 109 Wash. 536. 

22 C.J. p 1261 note 32 [c], p 1254 note 
46, p 1268 note 84—42 C.J. p 783 
note 12. 

A written order for goods is not 
a formal contract which will merge 
ali previous oral agreements or war- 
ranties between the parties and pre- 
clude oral testimony, tending to es- 
tablish a collateral agreement not in- 
cluded in the order signed by one 
party and accepted by the other. 

Ga.—^Macon Cigar & Tobacco Ca. v, 
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Berriman Bros., 167 S.E. 916, 43 
Ga.App. 38. 

Mo.—St. Louis Auto Parts & Salvage 
Co. V. Indlana Auto Salvage Co., 
App., 89 S.W.2d 134. 

N.T.—^A. O. Andersen Trading Co. v. 
Brody, 184 N.T.S. 383, 193 App. 
Div. 681. 

Wash,-Long v. 600 Co., 212 P. 669, 
123 Wash. 347. 

22 C.J. p 1261 note 32 [a], [b]. 
Obligatlon Imposed by law 
Parol evidence rule is not applica- 
ble where, as with many warranties, 
an obligatlon is Imposed by law ir- 
respective of intentlon to contract.— 
Hobart Mfg. Co. v. Rodziewicz, 189 
A. 680, 126 Pa.Super. 240. 

IbnpUed warranty 

(1) Parol evidence, although not 
admlssible to prove express warranty 
or inducing representations under 
complete contract, is admlssible to 
prove circumstances tending to es- 
tabllsh implied warranty. 

Pa.—^Hobart Mfg. Co, v. Rodziewicz, 
supra. 

Wash.—Mayer Lifeboat Co. v. Isaac- 
son Co. Iron Works, 212 P. 1064, 
123 Wash. 566. 

(2) Where alleged verbal warran¬ 
ties are those implied, evidence there- 
of not changing legal effect of writ¬ 
ten contract is admlssible.—^McDon¬ 
ald V. Sanders, 137 So. 122, 103 Pia. 
93. 

76. Mass.—^Ayer v. R. W. Bell Mfg. 
Co., 16 N.B. 764, 147 Mass. 46. 

77. Ark.—Brunswick - Balke - Collen- 
der Co. v. Culberson, 12 S.W.2d 
903, 178 Ark. 957. 

La.—McConnell v. Harris Chevrolet 
Co., App., 147 So. 827. 

78. Ark.—Thompson v. Davenport, 
224 S.W. 611, 146 Ark. 276. 

N.J.—Superior Metal Products Co. v. 
Standard Auto Supply Co., 127 A. 
334, 3 N.J.M1SC. 116. 

Wash.—^United Dye Works v. Strom, 
36 P.2d 760, 179 Wash. 41. 

Wis.—^Lazar v. Berg, 191 N.W. 966, 
179 Wis. 610. 

22 C.J. p 1268 note 87. 

76. Mlnn.—^Harding v. Texoleum Co., 
191 N.W. 394, 164 Minn. 66. 

Mo.—^Bagnall v. Prank Pehr Brew- 
ing Co., 221 S.W. 793, 203 Mo.App. 
635. 

Farttoular agreements 

(1) Place of payment.—^Lee v. Na¬ 
tional Furniture Stores, 161 S.E. 460, 
163 S.C. 204. 
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ner, time, or place of delivery,^® has been held ad- 
missible, under the conditions specified as to con- 
sistency with a writing not purporting to constitute 
the entire agreement between the parties. 

(2) When Evidence Inadmissible 

A paroi contemporaneous agreement connected wFth 
a written contract for the sale of personalty may not be 
shown where It varies or contradicte the wrftlng or 


32 C.J.S. 

where the wrltlng appears to be fntended to embrace the 
entire agreement of the parties. 

Under the rules stated supra §§ 997-1002, evi- 
dence of a paroi contemporaneous agreement con¬ 
nected with a sale of personalty may be inadmissi¬ 
ble to modify the terms of the written contract to 
which it relates where it varies or contradicts the 
writing, or where the writing appears to be intend- 
ed to embrace the entire agreement of the parties, 
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(2) Extendingr time for payment.— 
Orem v. Hansen Facking Co., 7 P.2d 
546, 01 Mont. 222. 

(3) Agreement whereby goods 
would be paid for by customer only 
as ordered out.—Standard Crown Co. 
V. Jones, 146 S.R 5. 196 N.C. 208. 

(4) Agreement that no interest 
would be charged on unpald balance. 
—^Jacob Bros. Co. v. Brown, 173 N. 
T.S. 136. 

sa Cal.—Boland v. Smith, 190 P. 

825, 47 Cal.App. 404. 

Minn.—^Harding v. Texoleum Co., 191 
N.W. 394, 154 Mlnn. 65. 

Pa.—Meyercord Co. v. Stem, 80 Pa. 

Super. 413. 

XiLspeotloiL 

Where written order giving buy- 
er right to inspect goods does not 
specify when or where the examl- 
nation is to be made, paroi evidence 
is admisslble on such subject.—A. O. 
Andersen Trading Co. v. Brody, 184 
N.T.S. 383, 193 App.Div. 681. 

81. T7.S.—^Mlami Lime & Chemical 
Co. V. Tork Ice Machinery Corpora¬ 
tion, C.C.A.Pla.. 104 P.2d 812—Grif- 
fln Mfg. Co. V. Boom Boiler & 
Welding Co., C.C.A.Ohio, 90 F.2d 
209, certiorari denied 58 S.Ct. 143, 
302 U.S. 741, 82 L.Bd. 673—H. P. 
Wilcox Oil & Gas Co. v. Skidmore, 
C.C.A.MO., 72 F.2d 748—Thomas A. 
Bdlson, Inc., v. Blackman Distribut- 
ing Co., C.C.A.N.T., 66 F.2d 722, 
modifying, D.C., 4 F.Supp. 600— 
Mohawk Sausage & Provlslon Co. 
V, Hygrade Food Products Cor¬ 
poration, C.C.A.Mass., 61 F.2d 425 
—^Hogue-Kellogg Co. v. G. L. Web¬ 
ster Cannlng Co., C.C.A.Va., 22 F. 
2d 384, certiorari denied G. L. 
Webster Cannlng Co. v. Hogue-Kel- 
logg Co., 48 S.Ct 629, 277 U.S. 692, 
72 L.Ed. 1004. 

Ala-^<3apltol Lumber Co. v. MuUlnix, 
94 So. 83, 208 Ala. 266. 

Ariz.—Miller Cattle Co. v. Mattice, 
298 P. 640, 38 Ariz. 180—Gilmore 
V. Wingate, 190 P. 671, 21 AltIz. 
642. 

Cal.—^De Haven v. Euhn, 271 P. 1053, 
206 Cal. 566—Buckley v. Shell 
Chemical Co., 89 P.2d 453, 32 Cal. 
App.2d 209—^Kuhn v. Valley Meat 
Co., 72 P.2d 164, 23 Cal.App.2d 26 
—Seaboard Dairy Credit Corpora¬ 
tion V. Herman, 83 P.2d 1042, 139 
CiaLApp. 320—^Kocher v. Cartman 
Tire Excbange, 291 P. $66, 108 CaJU 


App. 619—^Diller v. Schindler, 263 
P. 277, 88 CaLApp. 250—A. R. G. 
Bus Co. V. Whlte Auto Co., 198 P. 
829, 62 Cal.App. 142—Whitaker v. 
Dunlap-Mopgan Co., 186 P. 181, 44 
Cal.App. 140. 

pia.—^Marlanna Lime Products Co. 
V. McKay, 147 So. 264, 109 Fla. 276 
—McDonald v. Sanders, 137 So. 
122, 103 Fla. 93. 

Ga.—Red Line Products Co. v. J. M. 
High Co.. 196 S.E. 296, 67 Ga.App. 
304—Kaylor v. Bolton, 173 S.B. 191, 
48 Ga.App. 670—^Robinson v. Belch- 
er, 140 S.E. 412, 37 Ga.App. 412— 
HolFman v. Franklin Motor Car Co., 
122 S.B. 896, 32 Ga.App. 229—West 
V. Miller, 122 S.B. 809, 82 Ga.App. 
199—^Palmer v. Knoxville Lumber 
& Mfg. Co., 108 S.B. 657, 27 Ga.App. 
386. 

Idaho.—Peck v. NIxon, 277 P. 1112, 
47 Idaho 676. 

IlL—Carlton v. Smith, 2 N'.E.2d 116, 
285 111App. 380—Kraft-Phenlx 

Cheese Corporation v. H. B. Smith 
Mach. Co., 267 IU.App. 639—Her¬ 
cules Powder Co. v. Rowan, 246 111. 
App. 291. 

lowa.—Junkln v. Hargrove & Arnold, 
195 N.W. 217, 196 lowa 1387— 
Farmers’ Elevator Co. of Onawa v. 
Reddix, 170 N.W. 765, 186 lowa 425. 
Kan.—J. B. Coit Co. v. Kocher, 266 
P. 48, 123 gan. 286. 

Ky.—Geary-Gay Motor Co. v. Chas- 
teen, 68 S.W.2d 393, 248 Ky. 283— 
Stevens v. Chatfleld, 18 S.W.2d 
1006, 230 Ky. 194-^. B. Coit Co. 

V. Moran, 11 S.W.2d 147, 226 Ky. 
479—J. B. Coit Co, V. Brown, 6 S. 

W. 2d 473, 224 Ky. 438—Paducah 
Hosiery Mills v. Proctor & 
Schwartz, 276 S.W. 803, 210 Ky. 
806—Ades v, Wash, 251 S.W. 970, 
199 Ky. 687. 

La,—^Brenard Mfg. Co. v. M. Levy, 
Inc., 109 So, 43, 161 La. 496, afflrm- 
ing 4 La.App. 279 and 2 La.App. 677 
—Cire & Delhomme v. De Gniy, 107 
So. 130, 160 La. 336—McCaskey 

Register Co. v. Wimberly, 129 So. 
481, 14 La.App. 68—^Brenard Mfg. 
Co. V. Gibbs, 119 So. 483, 9 La.App. 
137. 

Me.—Sawyer v. Hillgrrove, 146 A, 705, 
128 Me. 230—^Hoyt v. Tapley, 116 
A. 559, 121 Ma 239. 

Mass.—^Rellable Waste Co, v. Water- 
head Mills, 131 N.E. 216, 238 Mass. 
496. 

M in n.—MarshaU Milling Co. v. Hintz- 
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Cameron Co., 194 N.W. 772, 166 
Mmn. 301. 

Miss.—Missouri Paint & Vamish Co. 
V. Claybome, 144 So. 466, 164 Mlss. 
116—Tropical Paint & Oil Co. v. 
Mangum & Hatcher, 125 So. 248, 
156 Mlss. 876. 

Mo.—Guess V. Russell Bros. Clothing 
Co., App., 231 S.W. 1016. 

Mont.—Continental Oil Co. v. Bell, 
21 P.2d 65, 94 Mont. 123. 

N.T.—St. Regis Paper Co. v. Hubbs 
& Hastings Paper Co., 138 N.E. 495, 
236 N.T. 30, reversing 194 N.T.S. 
160, 482, 201 App.Div. 397—Ado- 
vasio V. Alba Fumiture Factories, 
26 N.T.S.2d 617—Lieberman v. 
Lexlngton Motor Co. of New York, 
194 N.T.S. 678—^Luzanov v. Flnger- 
man, 180 N.T.S. 433. 

N.C.—J. B. Coit Co. V. Conner, 139 S. 

B. 694, 194 N.C. 344.- 
Ohio.—Spayd Bros. v. Black-Clawson 
Co., App., 81 N.E.2d 487—^Amicon 
V. Holtz, 160 N.E. 482, 26 Ohio 
App. 485. 

Okl.—^Kansas City Flower Market 
Co. V. Furrow, 25 P.2d 794, 165 
Okl. 246. 

Or.—^Feenaughty v. Beall, 178 P. 600, 
91 Or. 664. 

Pa.—^Atlas Bolt & Screw Co. v. Ko- 
mlns, 10 A.2d 871, 138 Pa.Super. 
474. 

R. I.—^Northway Motor Sales Co. v. 
Pugh, 116 A. 486. 

S. C.—Murray Co. v. Ouzts, 109 S.B. 
122, 117 S.C. 388—Seacoast Pack- 
ing Co. V. Long, 108 S.B. 169, 115 
S.C. 406. 

S.D.—Woodring v. Wlnner Nat. Bank 
of Wmner, S. D., 227 N.W. 438, 66 
S.D. 43. 

Tex—^Firestone Tire & Rubber Co. 
V. Fisk Tire Co., 113 S.W.2d 176, 
131 Tex. 168, reversing, Civ.App., 
87 S.W.2d 794—C. A, Bryant Co. v. 
Hamlln Independent School Dist., 
14 S.W.2d 63, 118 Tex 265, answer- 
Ing certifled questions, Civ.App., 
18 S.W.2d 760—Bllerd v. Bell, 249 
S.W. 456, 112 Tex. 536—Avery Co. 
of Texas v. Hairison Co., Com. 
App., 267 S.W. 264, reversing, Civ. 
App., 254 S.W. 1016—^Houston 
Transfer & Carrlage Co. v. Wil¬ 
liams, Com.App., 221 S.W. 1081, re¬ 
versing, Civ.App., 201 S.W. 712— 
Pope V. Mergenthaler Linotype Co., 
Civ.App., 131 S.W.2d 668, error 
refused—^Unlque Illustratlng Co. 
V. Wlthers, Civ.App., 21 S.W.2d 850. 
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as is indicated by a stipulation therein that it con- 
stitutes the entire agreement.82 Accordingly, parol 
evidence has been held inadmissible to show that 
the parties intended a transaction other than a 
sale,^^ or that the seller agreed to repurchase or 


accept return of the goods, or to permit the pur- 
chaser to rescind or cancerthe sale.^^ Likewise it 
has been held improper to admit into evidence oral 
agreements as to the price to be paid or deductions 
therefrom,S5 as to the terms of payinent,^^ as to the 


Utah.—Strike v. White, 63 P.2d 600, 
91 Utah 170. 

Vt.—Hambleton v. U. Aja Granite 
Co., 116 A. 102, 96 Vt. 295. 

Wls.—In re Leedom’s Estate, 261 N. 
W. 683, 218 Wls. 634—Mandelker 

V. Goldsmith, 188 N.W. 74, 177 
Wls. 246. 

22 C.J. P 1114 note 61. 

Application of parol evidence rule to 
contracts of sale or exchange gen- 
erally see supra § 910. 

Standard form contract 
The rule that a written contract, 
which was a mere memorandum, not 
purportlng to contain ali the terms 
of the agreement, can be explained 
and clarified by the Introduction of 
oral testimony, cannot be applied, 
where the contract sued on was a 
Standard form complete In every de- 
tali, adopted by plaintilf for use by 
it among Its retail dealers every- 
where, and was offered to Its retail 
dealer as a complete contract, and 
so accepted and executed by hlm.— 
Commercial Auto Co. v. Brandeis 
Machinery & Supply Co., 248 S.W. 
233, 198 Ky. 155. 

82. U.S.—The Defiance, D.C.N.C,, 3 
P.2d 48—^Inner Shoe Tire Co. v. 
Treadway, C.C.A.Tex., 286 F. 838. 
Ala.—Stallings v. Savage, 90 So. 904, 
206 Ala. 486. 

Ark.—Pate v. J. S. McWllliams Auto 
Co., 101 S.W.2d 794, 193 Ark. 620 
—Bankers’ Utilities Co, v. Cotton 
Belt Savings & Trust Co., 237 S. 

W. 707, 152 Ark. 136—^Northwest 
Arkansas Lumber Co. v. Houston, 
216 S.W. 165, 140 Ark. 182. 

Cal.—A. R. G. Bus Co. v. White Auto 
Co.. 198 P. 829, 62 CaLApp. 142. 
Ga.—Sumner v. General Motors Ac- 
ceptance Corporation, 186 S.E. 747, 
53 Ga.App. 630—Palmer v. Knox- 
ville Lumber & Mfg. Co., 108 S.E. 
667, 27 Ga,App. 386—Parcel De- 
livery Co. v. American Oil Pump 
& Tank Co., 104 S.E. 27, 25 Ga. 
App. 659. 

Ill.--Smith V. Rust, 33 N.B.2d 723, 
310 111.App. 47—McCaskey Regls- 
ter Co. V. Little, 263 Ill.App. 431. 
Md.—Ratferty v. Butler, 106 A, 630, 
133 Md. 430. 

Mass.—Vasen Mfg. Co. v. Slate, 190 
N.E. 719, 286 Mass. 289—Benford 
Mfg. Co. V. Standard Tire & Rub¬ 
ber Co., 126 N.E. 667, 236 Mass. 
880. 

Miss.—Speir v. Jackson International 
Co., 134 So. 176, 160 Miss. 246— 
Perrault v. White Sewing Mach. 
Co., 127 So. 271, 157 Miss. 167— 
Junius Hart Plano House v. Ste- 
wart, 111 So. 106, 145 Miss. 488. 


N.H.—Connell v. Diamond T. Truck 
Co., 188 A. 463, 88 N.H. 316. 

N-Y.—Failing v. National Bond & 
Investment Corporation, $ N.T.S.2d 
67, 168 Misc. 617, reversed on oth¬ 
er grounds 12 N.Y.S.2d 260, afflrm- 
ed Failing v. N. B. I. Corporation, 
14 N.T.S.2d 1011, 268 App.Div. 778. 

N.C.—J. B. Coit Co. V. Turlmgton, 
113 S.E. 600, 184 N.C. 137. 

Pa.—^Hill & MacMillan v. Taylor, 166 
A. 103. 304 Pa. 18, 76 A.L.R. 1022— 
Grosa v. Exeter Mach. Works, 121 
A. 196, 277 Pa. 363—Lake Brie 
Nursery & Seed Co. v. Edwards, 86 
Pa.Super. 103—Coit Co. v. Evans, 
74 Pa.Super. 73—Oxweld Acetylene 
Cq. v. Hastings. 71 Pa.Super. 178 
—Quarrie & Co. v. Robinson, 33 
Luz.Leg.Reg. 113. 

S.C.—J. B. Coit Co. V. Britt, 123 S.B. 
846, 129 S.C. 226. 

Tex.—Abner Mfg. Co. v. Nevels, Civ. 
App., 118 S.W.2d 607—Inner Shoe 
Tire Co. v. Williamson, Clv.App., 
240 S.W. 330. 

Wash.—^Hall v, Hali, 234 P. 2, 133 
Waah. 400—^White v. T. W. Little 
Co., 204 P. 186, 118 Wash. 682. 

83. U.S.—^New Amsterdam Casualty 
Co, V. U. S. Shipping Board Emer- 
gency Fleet Corporation, to Use 
of U. S., C.C.A.Md., 16 P.2d 847. 

Ala.—^Hamilton Fumiture Co. v. Bre- 
nard Mfg. Co., 110 So. 163, 215 Ala. 
187. 

Ark.—^Wlzard, Inc., v. Feldman, 49 
S.W.2d 361, 186 Ark. 762. 

Cal.—California Jewelry Co. v. Provi¬ 
dent Loan Ass'u, 46 P.2d 271, 6 
Cal.App.2d 606. 

Ga.—^H. L. Singer Co. v. T. S. B. 
Gray & Son, 129 S.E. 666, 34 Ga. 
App. 346. 

Agenoy 

Miss.—^Brenard Mfg. Co. v. Sumrall, 
104 So. 160, 139 Miss. 507. 

Constgnment 

Okl.—Murrell v. Advance-Rumely 
Thresher Co., 282 P. 343, 140 Okl. 
129. 

84. Cal. — California Credit & Collec- 
tion Corporation v. Brandlin, 243 
P. 41, 75 CaLApp. 609—First Nat 
Bank v. Fickert, 196 P. 112, 61 Cal. 
App. 99. 

Kan.—Gerlach-Barklow Co. v, Moore, 
234 P. 968, 118 Elan. 274. 

La.—Continental Jewelry Co. v. Well- 
bacher, 136 So. 110, 17 La.App. 
420. 

Miss.—^Eoss V. Morrimac Veneer Co., 
92 So. 823, 129 Miss. 693. 

N.H.—Connell v. Diamond T. Truck 
Co., 188 A. 463, 88 N.H. 316. 

N.J.—^Downs V. Jersey Central Pow¬ 
er & Light Co., 170 A. 836, 115 N. 
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J-Ba 348, afflrmed 117 N.J.Bq. 138, 
174 A. 887—Letz & ICatz v. Univer- 
sal Cooler Corporation, 168 A. 110, 
10 N.J.Mlsc. 139. 

S.D.—Rockford Milling Mach. Co. v. 
Laughlln, 227 N.W. 874, 66 S.D. 
15. 

Tex.—^Klmball-Mathews Co. v. Na- 
gel, Clv.App., 285 S.W. 318. 

Wash.—^American Paper Co. v. Hast¬ 
ings. 212 P. 1071, 123 Wash. 696. 
W.Va.—Braude & McDonnell v. Isa- 
dore Cohen Co., 106 S.E. 62, 87 W. 
Va. 763. 

Varyln^ repurchase agreement 
Written agreement for sale of 
stock which provided for repurchase 
could not be varied, modlfied, or sup- 
plemented by different parol agree¬ 
ment concerning repurchase.—^Bd- 
mond V. Neuberger, 169 A. 626, 112 
N.J.Law 203. 

85. Cal.—^Pacific States Securitles 
Co. V. Steiner, 220 P. 304, 192 Cal. 
376. 

Gsu—^Robinson v. Belcher, 140 S.E. 

412, 37 Ga.App. 412. 

La.—Colorado Milling & Elevator 
Co. V. Rapides Grocery Co., App., 
142 So. 626. 

Md.—^Auto Outing Co. v. McFred- 
erick, 126 A. 886, 146 Md. 106. 

Miss.—^McArthur v. Filllngame, 186 
So. 828, 184 Miss. 869—Bettman- 
Dunlap Co. v. Gertz Bros., 99 So. 
384, 136 Miss. 160. 

Mont.—Continental Oil Co. v. Bell, 
21 P.2d 66, 94 Mont 123. 

N.T.—John Van Benschoten, Inc., v. 
Rondos, 209 N.T.S. 427, 213 App. 
Div. 874—Seiden v. Brous, 181 N. 
T.S. 227. 

Okl.—^Bolon V. Massey, 222 P. 685, 
101 Okl. 8. 

S.C.—^Armour Pertilizer Works v. 

Hyman, 113 S.E. 330, 120 S.C. 376. 
Tex.—Dale Oil & Reflning Co. v. City 
of Tulia, Civ.App., 25 S.W.2d 671. 

Va.—^Jones v. Franklin, 168 S.E. 763, 
160 Va. 266. 

22 C.J. p 1118 note 70. 

86. U.S.—Liberty Petroleum Co. v. 
California Co., C.C.A.C 0 I 0 ., 114 P. 
2d 980. 

Ala.—Johnson-Brown Co. v. Doml- 
ney Produce Co., 102 So. 606, 212 
Ala. 377—Miller Bros. v. Dlrect 
Lumber Co., 92 So. 473, 207 Ala. 
338. 

Ga.—^Hill V. Sterchl Bros. Stores, 177 
S.E. 353, 60 Ga.App. 193. 

111.—Quait V. Wortham, 211 IlLApp. 
463. 

lowa.—Cox V, Flelsher Const Co., 
223 N.W. 621, 208 lowa 468. 

Kan.—^Argonia Oil & Gas Co. v. Was- 
son, 206 P. 320, 111 Kan. 124. 
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extent of individual liability for pajTnent,^'^ as to 
the nature or quantity of the goods or property 
sold,*® as to the time or place of delivery or ac- 
ceptance,^® or as to the manner in which damages 
would be fixed in case of breach of contract.^® So 
also an entire contract in writing may not be varied 
by evidence of parol agreements concerning the 
seller’s obligation to insure the subject of the sale,®^ 
to make repairs or adj-ustments,®- or to assist in 
the sale of the goods;®^ and it has been similarly 
held of parol agreements for the grant of exclu- 


sive sales territory,»* or for restriction on the sell- 
er's right to reengs^e in the business sold, within 
a specified time and territory.»® 

Warrartfy. The mle that parol contemporane- 
ous agreements are admissible only where not in- 
consistent with a writing not intended to express 
the complete agreement of the parties applies to 
preclude the showing of parol agreements not meet- 
ing the condition specified, such as with respect to 
^ or with respect to varying, contra— 


La.—Tniett Nash Motor Co. v. Cen- 
tanni, App., 184 So. 362. 

Miss.—^Natchez Pecan Marketlng 

Ass*n V. Bramlett, 143 So. 429, 163 
Mlss. 596. 

N.M.—Alford v. Rowell, 103 P.2d 119. 
44 N.M. 392. 

Okl.—^Universal Credit Co. v. Cush- 
ing Motor Co., 79 P.2d 1014, 183 
Okl- 63—Oklahoma Gas & Electric 
Co. V. Smith, &0 P.2d 1094, 174 Okl. 
529. 

R.I.—^D. W. Flint Motor Sales Co. v. 
Crofton, 171 A, 236, 54 R.I. 160. 

Utah.—^Workman Motor Co. v. Pa¬ 
cific Finance Corporation, 26 P.2d 
961, 83 Utah 19. 

Wash.—Hali v. Hali, 234 P. 2, 133 
Waah. 400. 

W.Va.—0*Parrell v. Virginia Public 
Service Co., 177 S.E. 304, 115 W.Va. 
502. 

Wls.—^Derbeck v, Albright, 203 N.W. 
337, 186 Wis. 615. 

22 C.J. p 1118 note 71—42 CJ. p 767 
note 6. 

S7- CaJ.—Shell Oll Co. v. Hanchett, 
63 P.2d 338. 18 Cal.App.2d 240. 

Mich.—^Feldpausch v. Hendershot, 
239 N.W. 338, 266 Mich. 204. 

Mo.—^Murphy v. Holllway, 16 S.W. 
2d 107, 223 Mo.App. 714. 

Pa.—^Myers v. Glbson, 165 A. 563, 
304 Pa. 249. 

88. U.S.—^Flannery Bolt Co. v. Flan- 
nery, D.C.Pa., 16 F.Supp. 803, 
modified on other grounds, C.C.A., 
86 P.2d 43—Century Electric Co. 
V. Detroit Copper & Brass Rolling 
Mills, C.C.A.MO.. 264 F. 49. 

Ga.—Jones v. Knightstown Body Co„ 
184 S.E. 427. 52 GaA-pp. 667— 
Stamps V. Dawson Bros. Mfg. Co., 
106 S.E. 196, 26 Ga.App. 349. 

Mich.—^Watson-Higglns Milling Co. 
V. Graczyk, 234 N.W. 132, 263 

Mich. 176. 

Mo.—^Ross-Saskatoon Lumber Co. v. 
Turner, Dennis & Liowry Lumber 
Co.. App., 253 S.W. 119. 

N.J.—Guizzette v. Katrek, 12 A.2d 
239, 124 N.J.Law 461. 

N.Y.—^Edison Electric Illuminating 
Co. of Brooklsm v. Thacher, 128 N.! 
E. 124, 229 N.Y. 172, afflrming 173 
N.Y.S. 905, 186 App.Biv. 966, and 
reargument denied 129 N.E. 928, 
229 N.Y. 610. 

Pa.—^DufC Y. Hamlin, 115 A. 829, 272 


Pa. 246—Ruth-Hastings Glass 

Tube Co. V. Slattery, 109 A. 695, j 
266 Pa. 288. i 

Wash.— Li. Teweles Seed Co. v. Pair- 
banks, 195 P. 40, 114 Wash. 321. 

22 C.J. p 1117 note 68. 

89- U.S.—Kramer v. Harsch, CC.A 
Pa., 278 P. 860. 

Colo.—Bromley v. Ferguson, 202 P. 
706, 70 Colo. 398. 

Ga-—Wayne Oll Tank & Pump Co. v. 
Claxton Oll Co., 124 S.E. 75, 32 Ga 
App. 530. 

111.—Ferguson v. H. Paulman & Co., 
226 111.App. 432. 

Mass.—Star Puse Co. v. Prussian, 
143 N.E. 145, 248 Mass. 126. 

Mo.—J. B. Coit Co. V. Watson, App., 
247 S-W. 493. 

N.J,—R. E. Brooks Co. v. Storr, 168 
A. 382, 111 N.J.Law 316. 

N.Y,—Goodman v. Goulard & Olena 
260 N.Y.S. 145, 146 Mlsc. 380. 

Pa—Popper v. Rosen, 140 A. 774, 
292 Pa 122. 

R.I.—Phillips V. Columbus Whole¬ 
sale Grocery Co., 197 A. 197, 60 R. 
I. 47. 

Tea:.—^Browning-Ferris Mach. Co. v. 
Thomson, Civ.App., 58 S.W.2d 183 
—American Law Book Co. v. Pul- 
wiler, Civ.App., 219 S.W. '881. 
Wash.—^National Finance Co. v. Em¬ 
erson, 201 P. 4, 117 Wash. 297. 

Wis.—^Behling v. Rock County Sugar 
Co., 203 N.W. 908, 187 Wis. 95. 

22 C.J. p 1118 notes 73, 74. 

Payme&Lt of stozage chaiges 
Pa—Collins v. Oliver, 149 A, 647, 
299 Pa 372. 

90- S.D.—^International Milling Co. 
V, Reierson, 225 N.W. 218, 66 S.D. 
139. 

91- Ala—Gober Motor Co. v. Mor- 
row, 118 So. 645, 218 Ala 324. 

Ga— Webb v. Orme, 134 S.E. 841, 36 
Ga.App. 784. 

92. N.Y.—Columbia Welghing Mach. 
Co. V. Hansen, 227 N.Y.S. 324, 131 
Misc. 770. 

Okl.—^Mascho v. Harbour Longnuire 
Co., 85 P.2d 300, 184 Okl. 125. 

93. Cal.—^Estes v. Delpech, 238 P. 
1085, 73 CaLApp. 643. 

Mo.—^Phoenix Cotton Oil Co. v. Mor- 
row-Stout Wholesale Grocer Co. 
App., 236 S.W. 415. 
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Or.—Elastic Palnt & Mfg. Co. v. 

Johnson, 271 P. 996, 127 Or. 647. 
Adrartlsing 

Mich.—New Prague Plouring Mill 
Co. V. Hewett Grain & Provision 
Co. of Escanaba 196 N.W. 890, 226 
Mich. 35. 

94. Mass.—^Vasen Mfg. Co. v. Slate, 
190 N.E. 719, 286 Mass. 289. 

T eT —^Aero-Gas Refining Co. v. Fisk 
Tire Co., Civ.App., 137 S.W.2d 191, 
error refused. 

95. Cal.—^Diller v. Schindler, 263 P. 
277, 88 CakApp. 250. 

BIan.-^raber v. Star Hardware Co., 
261 P. 1116, 122 Kan. 416—^Tong v. 
McArthur, 260 P. 262, 121 Kan. 
870. 

Mich.-Rose v. Waddell, 202 N.W. 
987, 230 Mich. 161—^Parmers* Co- 
op. Elevator of Fowler v. Sturgis 
& Sons, 198 N.W. 191, 226 Mich. 
437. 

Tex.—Alamo Lumber Co. v. Pahren- 
thold, Civ.App., 58 S.W.2d 1086, 
error refused. 

96. U.S.—^Victor Products Corpora¬ 
tion V. Yates-American Mach. Co., 
C.C.AVa, 54 F.2d 1062-—American 
Mine Bqulpment Co. v. Butler 

I Consol. Coal Co., C.C.A.Pa, 41 P. 
2d 217—^Leverette v. New London 
Ship & Engine Co., C.C.A.Pla, 24 
P.2d 624—Sooke Harbour Pishlng 
& Packlng Co. v. McCallum, D.C. 
Wash., 2 P.2d 1008—The St S. 

I Angelo Toso, C.C.A.Pa, 271 P. 245, 

I afflrming, D.C., 266 P. 783—Mi&ml 
Cycle & Mfg. Co. v. National Car- 
bon Co., C.C.AOhlo, 268 P. 46. 

Ala.—^Loegler v. C. V. Hlll & Co., 
193 So. 120, 238 Ala 606. 

Ariz.—0. S. Stapley Co. v. Newby, 
110 P.2d 647. 

Ark.—Shaver v. Clark County Bank, 
31 S.W.2d 132, 182 Ark. 188—Mis- 
sourl Paint & Varnish Co. v, 
Merck, 282 S.W. 370, 170 Ark. 1037 
—^Federal Truck & Motors Co. v. 
Tompkins, 231 S.W. 663, 148 Ark. 
666, 149 Ark. 664—Sweet Springs 
Milling Co, V. Gentry, Buchanan 
& Co., 218 S.W. 380, reheanng de¬ 
nied 219 S.W. 1013, 142 Ark. 234. 
Cal.—^Nimmo v. Pltzgerald. 261 P. 
1015, 202 Cal. 665—Monahan v. 
Watson, 214 P. 1001, 61 Cal.App. 

I ^17—^Hogan v. Anthony, 198 P. 47,- 
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dicting, of txtending a warranty contained in the specifically excludes ali warranties or representa- 
■wTiting*;®^ and the inadmissibility of such evidence tionsinot expressly stated therein.®® 
more clearly appears where the written contract 


62 Cal.App. 168—Damb v. Otto, 197 
P. 147, 61 Cal.App. 433—J. I. Case 
Threshingr Mach. Co. v. Copren 
Bros., 187 P. 772, 46 Cal.App. 169. 
Fla.—^Marianna Lime Products Co. v. 

McKay, 147 So. 264, 109 Fla. 276. 
Ga.—Smlth v. Clements, 199 S.E. 327, 
58 Ga.App. 613—^West v. Miller, 
122 S.E. 800, 32 Ga.App. 199— 

Bowen v. J. J. O. Fuller & Son, 
98 S.E. 357, 23 Ga.App. 394. 

Idaho.—^First Nat. Bank v. Peterson, 
279 P. 302, 47 Idaho 794. 

111 .—Sterllng-Midland Coal Co. v. 
Great Lakes Coal & Coke Co., 166 
N.E. 793, 334 111. 281. 

Ind.—^Michigan Pipe Co. v. Sullhran 
County Water Co., 127 N.E. 768, 
190 Ind. 14, rehearingr denled 129 
N.E. 6, 190 Ind. 14—^North Liberty 
Silo & Concrete Co. v. Huber, 149 
N.E. 462, 83 Ind.App. 662. 
lowa.—Blecher v. Schmidt, 236 N.W. 
34, 211 lowa 1063. 

Kan.—^De Merrltt v. Porbes Mllling 
Co., 216 P. 1086, 114 Kan. 62. 
Ky.—J. B. Coit & Co. V. Clay, 288 S. 
W. 745, 216 Ky. 782—Youngr v. 
Waltham Piano Co.. 255 S.W. 850, 
201 Ky. 70—^Ades v. Wash, 261 S. 
W. 970. 199 Ky. 687. 

La.—Goode-Cage Drugr Co. v. Ives, 

133 So. 813, 16 La.App. 383. 

Mass.—^Acorn Silk Co. v. Heracovitz, 

146 N.E. 36, 260 Mass. 653—^toehr- 
er & Pratt Dodgem Corporation v. 
Greenburgr, 146 N.E, 34, 260 Mass. 
660—^Kilroy v. Schimmel, 137 N.E. 
366, 243 Mass. 262—Bennett v. 

Thomson, 126 N.E. 796, 236 Mass. 
463. 

Miss.—^Porter Hardware Co. v. Pea- 
cock, 91 So. 856, 129 Miss. 129. 
Mo.—Little V. Widener, 32 S.W.2d 
116, 226 Mo.App. 626—J. B. Coit 
Co. V. Parmer, App., 286 S.W. 399 
—Humana Co. v. Hughes, App., 
213 S.W. 615. 

N.J.—^Naegeli v. Silk City Exchange, 

134 A. 721, 4 N.J.Misc. 763. 

N.M.—Baca v. Fleming, 187 P. 277, 

25 N.M. 643. 

N.T.—^Lee v. Indus trial Laundry 
Mach. Co., 27 N.Y.S.2d 202, 261 
App.Div. 741—^William H. Waters, 
Inc., V. March, 269 N.Y.S. 420, 240 
App.Div. 120—Bareham & McPar- 
land V. Kane, 240 N.Y.S. 123, 228 
App.Div. 396—S. Stroock & Co. v. 
Joseph Lichtenthal, Inc., 229 N.Y. 
S. 371, 224 App.Div. 19, reversing 
222 N.Y.S. 6, 129 Misc. 288—Cohan 
V. Markel, 213 N.Y.S. 681, 216 App. 
Div. 436—^Ventimiglia v. Brockway 
Motor Truck Corporation, 267 N. 
Y.S. 27, 143 Misc. 681. 

Okl.—^Western Silo Co. v. Pruitt, 221 
P. 106, 94 Okl. 164. 

Pa.—Tondora v. Popky, 33 Luz.Leg. 
Reg. 3. 


S.D.—Stoefen v. Brooks, 287 N.W. i 
330, 66 S.D. 687. 

Tex.—^White, Ward & Erwin v. Ha- 
ger, 248 S.W. 319, 112 Tex. 616— 
Wright V. Couch, Clv.App., 64 S. 
W.2d 207. 

Utah.—Landes & Co. v. Pallows, 19 
P.2d 389. 81 Utah 432—Combined 
Metals V. Bastian, 267 P. 1020, 71 
Utah 636. 

Wash.—^Peninsula Motor Co. v. Dag- 
gett, 218 P. 253, 126 Wash. 275— 
Western Parauhar Machinery Co. 
V. Pierce, 186 P. 670, 108 Wash. 
621. 

W.Va.—^Appalachian Power Co. v. 

Tate, 111 S.E. 150, 90 W.Va. 42'8. 
Wis.—^Wisconsin Live Stock Ass'n 
V. Bowerman, 224 N.W. 729, 198 
Wis. 447—Pox V. Boldt, 178 N.W. 
467, 172 Wis. 333, modifled on oth- 
er grounds 179 N.W. 1, 172 Wis. 
333—^Northwestern Blaugas Co. v. 
€hiild, 171 N.W. 662, 169 Wis. 9'8. 
22 C.J. p 1119 note 83—42 C.J. p 783 
note 11. 

Warranty of oonditloiL cannot be 
incorporated by parol in written sale 
contract.—^Brlerton v. Anderson, 20 
S.W.2d 313, 180 Ark. 12—Oil City 
Iron Works v. Belmont, 7 S.W.2d 
772, 177 Ark. 223. 

97. U.S.—George v. Crowder, C.C.A. 
N.C., 287 P. 63. 

Cal.—Calpetro Producers' Syndicate 
V. Charles M, Woods Co., 274 P. 
66, 206 Cal. 246—^Kocher v. Cart- 
man Tire Exchange, 291 P. 856, 108 
Cal.Apt). 619. 

Idaho.—Sorensen v. Webb, 214 P. 
749, 37 Idaho 13. 

Mass.—^Whitty Mfg. Co. v. Clark, 
180 N.E. 315. 278 Mass. 370. 
Mich.—Murphy v. Gifford, 200 N.W. 
263, 228 Mich. 287. 

Miss.—Missouri Paint & Varnish Co. 

V. Clayborne, 144 So. 465, 164 Miss. 
116—J. B. Coit Co. V. McCullough, 
106 So. 744, 141 Miss. 328. 

N.Y.—Raphael v. Hulett Motor Car 
Co., 188 N.Y.S. 209. 

Okl.—^Abdo V. Zero Air, 17 P.2d 889, 
161 Okl. 93. 

Tenn.—Southern Tractor Co. v. 
Brown Constructing Co., 98 S.W. 
2d 1082, 20 Tenn.App. 332. 

Tex.—McGlnness v. Cruse-Oille Mo¬ 
tor Co., Clv.App., 26 S.W.2d 1096 
—International Harvester Co. of 
America v. Newberry, Civ.App., 16 
S.W.2d 871, error refused—J. B. 
Coit Co. V. Kelly, Civ.App., 270 S. 

W. 942. 

Wash.—Ross v. Cappon, 56 P.2d 329, 
185 Wash. 389. 

W.Va.—Guyandotte Coal Co. v. Vir- 
ginian Electric & Machine Works, 
118 S.E. 512, 94 W.Va. 300. 


Wis.—^Lee v. Pauly Motor Truck Co., 
190 N.W. 819. 179 Wis. 139. 

22 C.J. p 1119 note 84—42 C.J. p 783 
note 11. 

Omlsslon of flxture 

Where seller conveyed stock of 
goods and all flxtures wlth warranty 
of tltle, evidence of alleged oral un- 
derstanding that one flxture was not 
included was Inadmisslble.—^Rogers 
V. Battle, 43 S.W.2d 1071. 163 Tenn. 
537. 

98. Ala.—Griflln v. Tatum Chevrolet 
Co., 166 So. 4'9, 231 Ala. 534. 

Ark.—Herron v. Southern Tractor 
Co., 87 S.W.2d 978, 191 Ark. 818. 
Ga.—^White v. General Discount Cor¬ 
poration, 3 S.E.2d 214, 60 Ga.App. 
186—Holliman v. Attaway, 188 S. 
E. 292, 54 Ga.Apl>. 464—Smith v. 
Eastern Llght Co., 176 S.E. 645, 49 
Ga.App. 593—C. J. Howard, Inc., 
V. C. V. Nalley & Co., 161 S.E. 380, 
44 Ga.App. 311—^Hoffman v. Prank- 
lin Motor Car Co., 122 S.E. 896, 
32 Ga.App. 229—Connell v. New- 
kirk-George Motor Co., 111 S.E. 
749, 28 Ga.App. 332. 

Ky.—Pace Const. Co. v. Brandeis 
Machinery & Supply Co., 40 S.W.2d 
268, 239 Ky. 693. 

La.—^Hamlschfeger Sale Corpora¬ 
tion V. Sternberg Co., 164 So. 10, 
179 La. 317. 

Mo.—Rock Island Implement Co. v. 

Wally, App., 268 S.W. 904. 

N.J.—P. A. North Co. v. Beebe, 168 
A. 632, 11 N.J.Misc. 769. 

N.Y.—S. P. Bowser & Co. v. McCor- 
mack, 243 N.Y.S. 442, 230 App.Div. 
303—John N. Benedict Co. v. Mc- 
Keage, 196 N.Y.S. 228, 201 App. 
Div. 161. 

N.C.—^J. B. Coit Co. V. Springle, 129 
S.E. 449, 190 N.C. 229. 

Ohio.—Burr v. American Incubators, 
187 N.E. 189, 45 Ohio App. 383. 

Okl.—Henry v. Kennard, 62 P.2d 
1184, 178 Okl. 368. 

Pa.—^Kull V. General Motors Truck 
Co., 166 A. 662, 311 Pa. 5'80. 

Tenn.—^Alexander Hamilton Institute 
V. Rogers, 84 S.W.2d 107, 19 Tenn. 
App. 160—^Weeks v. Dealers’ Im¬ 
plement Co., 65 S.W.2d 686, 16 

Tenn.App. 699—Gllpin v- J. B. Coit 
Co., 7 Tenn.App. 630—Central Pot- 
tery Co. v. Doyle Hardware Co., 3 
Tenn.App. 225. 

Tex.—^Willis V. Adams, Civ.App., 138 
S.W.2d 865, error dismissed. 

Utah.—Consolidated Wagon & Ma¬ 
chine Co. V. Kay, 21 P.2d 836, 81 
Utah 596. 

Wash.—^Peoples Bank & Trust Co. v. 
L. Romano Engineering Corpora¬ 
tion, 62 P.2d 446, 138 Wash. 290, 
affirmed 65 P.2d 688, 183 Wash. 

I 290—^Webster v. L. Romano Engi- 
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m. Sales of Eealty 

Priop or contempopaneouB agreement* collateral to a 
sale of realty which is evidenced by a deed or other wrlt- 
ten Instpument nnay be shown by papol ppovided such evl- 
dence does not tend to vary op contpadict the wpiting. 

Notwithstanding a sale of realty is evidenced by 
a deed or other written instniment, the parties may 
Show by parol prior or contemporaneous agreements 
collateral to the transaction,®® subject, of course, to 


32 C.J.S. 

the limitation that such evidence must not tend to 
vary or contradict the wnting, but must be consist¬ 
ent therewith.i 

This rule has been applied to permit the admis- 
sion of evidence of agreements relating to the as- 
sumption or payment of encumbrances on the prop- 
erty,^ or taking subject thereto;® the considera- 
tion' for the sale the location of the dividing line 
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neering Corporation, 34 P.2d 428, 
178 Wash. 118. 

Wis.—^Knlght & Bostwick v. Moere, 
234 N.W. 902, 203 Wis. 540. 

'Wyo.—International Harvester Co. of 
America v. Leifer, 293 P. 381, 42 
Wyo. 283. 

42 C.J. p 783 note 11 Cc]. 

Effect of definite agrreement to terms 
of sale on existence of warranty 
see the C.J.S. tltle Sales $ 312. also 
55 C.J. p 704 note 84-p 710 note 32. 

Provision as to completeness of writ- 
Ing as excludlns^ parol modlfication 
^enerally see supra S 099. 

99. Cal.—Campbell v. Mitler, 269 P. 
536, 205 Cal. 22. 

Conn.—Gagner v. Petrauskas, 152 A. 
145, 112 Conn. 307. 

Ga.—^Jolley v. City of Maeon, 143 S. 
E. 894, 166 Ga. 506—^Home Builders 
r. Jones, 157 S.E. 521, 42 Ga.App. 
794. 

111.—^Emmltt V. Carlson, 215 IlLApp. 
304. 

lowa.—Swensen v. Union Central 
Life Ins. Co., 280 N.W. 600, 225 
lowa 428—^lowa Farm Credit Cor¬ 
poration V, Halligan, 241 JN^.W. 476, 
214 lowa 903—^Huxford v. Trus- 
tees of Funds and Donations for 
Diocese of lowa, 185 N.W. 72, 193 
lowa 134. 

EAn.—^Blankinship v. Porter, 47 P.2d 
72, 142 Kan. 284—^Peterson v. Hon- 
aker, 220 P. 1025, 114 Kan. 752. 

Mass.—Stearns v. Warren, 187 17.B. 
599, 284 Mass. 268. 

Mo.—Meyer v. Dubinsky Realty Co., 
App., 133 S.W.2d 1106. 

N.T.—Coon V. Campbell. 240 N.Y.S. 
772. 

N.C.—^Topp V. Aman, 193 S.B. 822, 
212 N.a 479. 

Pa.—^In re Cridge’s Estate, 137 A. 
455, 289 Pa. 331. 

S.C.—Crook V. Hallett, 164 S.E. 641, 
166 S.C. 230. 

Tex.—Splnner Lumber Co. v. Bur- 
wood Realty Co., Civ.App., 6 S.W. 
2d 229—^Plynt v. Garmon, Civ.App., 
276 S.W, 444. 

Va,—Sale v. Figg, 180 S.E. 173, 164 
Va. 402. 

W.Va.—^Fkirview Fruit Co. v. BL P. 
Brydon & Bro., 102 S.E. 231, 35 W. 
Va. 609. 

22 <U. p 1259 note 83. 

Contracta for sale or exchange of re- 
adty as within parol evidence rule 
geneimlly see supra S 910. 

Deeds as wiitings within parol evi¬ 


dence rule generally see supra §§ 
913-916. 

Bvidenoe held to ostablish separate 
agreemeut for transfer of Insurance 
policies, independent of sale and con- 
veyance of property.—U. S. Bond & 
Mortgage Corporaton v. Berry, 61 
S.W.2d 293. 249 Ky. 610. 

Effeot 

Parol understanding that son's 
land conveyed to mother would be- 
come his on her death did not war- 
rant modifleation of judgment 
against wife denying cancellation of 
deed.—Ogg v. Ogg, 252 P, 205, 122 
Kan. 244. 

Agreement pertinent to damages 

Such part of evidence respecting 
vendor*s collateral parol agreement 
with vendee of realty to obtain own- 
er*s signature of sale contract as 
was pertinent to fixlng of damages 
for failure to convey it was admis- 
sible in vendee*s action for such 
breach of contract.—Altman v. Arata, 
195 A 464, 129 Pa.Super. 229. 

1. Ala.—Birmingham Sawmill Co. v. 
‘Southern Ry. Co., 97 So. 78, 210 
Ala. 126. 

Ark,—^Hoyer v. Edwards, 32 S.W.2d 
812, 182 Ark. 624. 

Cal.—^Rilovich v. Raymond, 67 P.2d 
1062, 20 Cal.App.2d 630—Coneland 
Water Co. v. Nickalls, 242 P. 518, 
76 CaLApp. 212. 

Ga.—Mathls v, Crowley, lOO S.E. 379, 
149 Ga. 396. 

Ind.—^Miller v. Fletcher Savings & 
Trust Co., 133 N.E. 174, 78 Ind. 
App. 183. 

lowa.—Swensen v. Union Central 
Life Ins. Co., 280 N.W. 600, 225 
lowa 428—Galva First Nat. Bank 
V. Reed, 215 N.W. 73‘2, 206 lowa 7. 
Ky.—Goldstein v. McDonald, 3 S.W.2d 
200, 223 Ky. 161. 

Li€l—^F ranton v. Rusca, 176 So. 66, 
187 La. 678—^Locascio v. First 
State Bank & Trust Co. of Ham- 
mond, 123 So. 304, 168 La. 723. 
Mlch.—^Burlingame v. B. B. Taylor 
Realty Co., 226 N.W. 662, 247 Mlch. 
109. 

Miss.—Edrington v. Stephens, 114 So. 
387, 148 Miss. 683—^Davis v. But- 
ler. 91 So. 279, 128 Miss. 847, sug- 
gestlon of error overruled 91 So. 
709, 128 Miss. 847—H. Weston 

Lumber Co. v. Lacey Lumber Co., 
85 So. 193, 123 Miss. 208, 10 AL. 
R. 436. 

Mo.—^Burk V. Walton, 86 S.W.‘2d 92, 
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337 Mo. 781—^MeCaw v. 0’Malley, 
249 S.W. 41, 29« Mo. 401. 

Or.—Southern Pac. Co. v. Brickson, 
204 P. 942, 103 Or. 311. 

Pa.—Grayboyes v. BApner, 176 A 40, 
116 Pa.Super. 44. 

S.C.—Welch V. Bdisto Realty Co., 169 
S.B. 667, 170 S.C. 31. 

Tenn.—Caprum v. Bransford Realty 
Co., 4 Tenn.App. 237. 

Tex.—^Humble Oil & Reflning Co. v. 
Parteh, Civ.App., 146 S.W.2d 1045, 
error dismissed, judgment correct 
—City of Abilene v. McMahon, Civ. 
App., 271 S.W. 18'8—Silverman v. 
Harmon, Civ App., 260 S.W. 206. 
Va.—Huffman v. Landes, 177 S.B. 
200, 163 Vo. 662. 

Wash.—^Hardinger v. Fullerton, 6 P. 
2d 987, 1*66 Wash. 483—^Petkovits 
V. Huessy, 217 P. 41, 126 Wash. 88. 
W.Va.—^Anderson v. Hyman, 169 S.B. 
741, 113 W.Va. 760. 

Wis.—^Hampton Plains Realty Co. v. 

Cohen, 262 N.W. 672, 214 Wis. 128. 
22 C.J. p 1259 note 88. 

a. U.S.—'Stewart v. Meadows, C.C.A. 
Mo., 282 P. 861. 

Fla.—^Bnns-Halbe Co. v. Templetoil, 
136 So. 136, 101 Fla. 609. 

Ga.—^Horton v. Stone, 123 S.B. 862, 
168 Ga. 499. 

Mich.—^Duncan v. Kirker, 233 N.W. 
341, 252 Mlch. 853. 

N.J.—^Dieckman v. Walser, 168 A 
682, 114 N.J.E<i. 382, afflrming 

Dieckmann v. Walser, 163 A. 284, 
112 N.J.Ba. 46. 

Tex.—Slaughter v. Morris, Civ.App., 
291 S.W. 961. 

Wash.—Hardinger v. Fullerton, 6 P. 

2d 987, 166 Wash. 483. 

16 C.J. p 1813 notes 24-26—22 C.J. p 
3,259 note 89. 

3. Cal.—Campbell v. Mlller, 269 P- 
536, 206 Cal. 22. 

16 C.J. p 1313 note 23. 

4 . Ariz.—^Loganblll v. Zook, 8 P.2d 
273, 38 Ariz. 540. 

Cal.—^Rundell v. McDonald, 182 P- 
450, 41 Cal.App. 175.' 

Fla.—^McClure v. Century Estates, 
120 So. 4, 96 Fla. 568, foliowed in 
Hali V. University Realty Co., 121 
So. 808, 97 Fla. 689. 

Ga.—Russ V. Msnrlck, 115 S.E. 644, 
154 Ga. 829—Home Builders v. 
Jones, 157 S.B. 521, 42 Ga.App. 794. 
lowa.—^lowa Farm Credit Corpora¬ 
tion V. HalUgan, 241 N.W. 475, 214 
lowa 903. 



EYIDKNCE 


§ 1003 


32 C. J. S. 


of the property;6 reservations which the writing 
does not set forth,® as, for instance, a reservation 
of growing crops,*^ fixtures,^ or the right of posses- 
sion for a certain time;^ and restrictions also 
agreements relating to a conveyance of personal- 
ty;ii easements existing leases;i3 partnership 
of the grantees possession relinquishment of 
a trust repurchase,!^ resale,!» or release of pur- 
chaser from liability on resale;i9 the right of the 
buyer to secure another purchaser;^® taxes ;2i and 
waiver of the time for performance.^2 Sq also it 
has been held permissible to show agreements by 
the vendor to make certain improvements an 


agreement collateral to an expressed reservation 
an agreement to partition;25 escrow agreements;26 
a guarantee of payment of a mortgage and that 
a warranty as to the quality of the land was part 
of a prior or contemporaneous agreement of the 
sale, although the deed contained only the usual 
covenants.22 

On the other hand, in view of the particular cir- 
cumstances involved, the courts have in numerous 
cases excluded evidence of agreements relating to 
the assumption or pa 3 mient of encumbrances on the 
property,29 or taking subject thereto;®® the con- 
sideration for the sale,si for example, time for pay- 


Pa.—In re Crldgre^s Estate, 137 A. 
455, 2S9 Pa. 331. 

Tex.—Hanna v. Lattlmore, 81 S.W. 
2d 496, 125 Tex. 243—Chambera v. 
Rig&s, Civ.App., 86 S.W.2d 618, er¬ 
ror dismissed. 

Va.—Swain v. Virgrinia Bank & Trust 
Co., 144 S.E. 645, 161 Va. 656. 
Wash.—Hanson v. Roesch, 176 P. 

349, 104 Wash. 267. 

Wis.—Borchert v. Coona, 171 N.W. 
70. 168 Wls. 623. 

Parol proof of consideration gener- 
ally see supra §§ 94'8-968. 
AfiTreement for sale by aox« 

Tex.—Pranco-Texan Land Co. v. 
Simpson, 20 S.W. 953, 1 Tex.Civ. 
App. 600. 

5. Cal.—McGulness v. Lester, 260 
P. 925, 86 Cal.App. 464. 

N.C.—Topp V. Aman, 193 S.B. 822, 
212 N.C. 479. 

6. vt.— Noble V. Sylvester, 42 Vt 
146. 

7. Ala.—Cryar v. Ogle, 99 So. 167, 
19 Ala.App. 493, certiorari denied 
Bx parte Cryar, 99 So. 158, 211 Ala. 

13. 

Kan.—^^Soeken v. Hartwig, 261 P. 690, 
124 Kan. 618. 

22 C.J. p 1269 note 91. 

BifiTht to ont trees 

U.S.—U. s. V. Raine-Andrews Luxn- 
ber Co., D.C.W.Va., 262 P. 787. 

8. Ind.—^McCarty v. Twibell, 131 N. 
E. 826, 76 Ind.App. 454. 

Pa.—Heysham v. Dettre, 89 Pa. 606. 
Utah.—^Workman v. Henrie, 266 P. 
1033, 71 Utah 400, 58 A,L.R. 1346. 

15 C.J. p 1313 note 20. 

S. 'ind.—^Llndley v. Dakin, 13 Ind. 
388. 

16 C.J. p 1313 note 21—22 C.J. p 1259 
note 93. 

10. Wash.—^Johnson v. Mt. Baker 
Park Presbyterlan Church, 194 P. 
636, 113 Wash. 468. 

11. N.C.—^Anderson v. Nlchols, 123 
S.E. 86, 187 N.C. 80'8. 

12. Mo.—Schmldt v. City of Tlpton, 
App., 89 S.W.2d 669. 

la. CaL—Campbell v. Miller, 269 P. 
536, 205 CaL 22. 


Conn.—Romanoff v. De Santo, 126 A. 
694, 101 Conn. 604. 

14. Va.—Borden v. Rigby, 101 S.B. 
875, 126 Va. 439. 

15. N.D.—^Pechner v. Pinseth, 179 
N.W. 701, 46 N.D. 348. 

16. Tex.—Rebold Lumber Co. v. 
Scripture, Civ.App., 279 S.W. 686. 

17. Wis.—^Papenthien v. Coerper, 198 
N.W. 391, 184 Wis. 156. 

18. Wash.—Soderlund v. Puget Mill 
Co., 260 P. 664, 146 Wash. 477. 

19. N.D.—^Baldwln v. Opsvig, 219 N. 
W. 112, 56 N.D. 698. 

Sa N.C.—^Henderson v. Porrest, 114 
S.B. 391, 184 N.C. 230. 

21. Tenn.—^Duke v. Maness, 2 Tenn. 
App. '267. 

22. Mo.—^Katz V. Dreyfoos, App., 26 
S.W.2d 999. 

23. Cal,—^Blahnik v. Small Parms 
Imp. Co., 184 P. 661, 181 CaL 379— 
Mills V. Richmond Co., 206 P. 486, 
66 CaLApp. 774. 

Mo.—^Meyer v. Dubinsky Realty Co., 
App., 133 S.W.2d 1106—Hart V. 
Riedel, App., 61 S.W.2d 891—Heath 

V. Beck, App., 231 S.W. 667, re- 
transferred, see, Sup., 226 S.W. 
993. 

Tex.—Campbell v. Wilson, Civ.App., 
238 S.W. 318. 

Vt—Roof V. Jerd, 146 A. 260, 102 
Vt. 129, 68 A.L.R. 236. 

Va—Sale v. Pigg, 180 S.EL 173, 164 
Va 402—^Luck V. Wood, 132 S.B. 
178, 144 Va 365. 

24. Me.—Parrar v. Smith, 64 Me. 
74. 

25. Tex.—Jones v. Texas Co., Civ. 
App., 80 S.W.2d 761. 

26. Cal.—Campbell v. Miller, 269 P. 
636, 206 CaL 22. 

La—Viso V, Quilo, 153 So. 8, 178 La 

8 . 

27. Masa—^Maksymiuk v. Puceta 
181 N.E. 388, 279 Mass. 846. 

28. lowa—Savllle v. Chalmers, 41 
N.W. 30, 76 lowa 326. 

Wia—Green v. Batson, 36 N.W. 849, 
71 Wis. 64, 5 Am.S.11. 194. . 

15 aJ. p 1313 note 22. 
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29. U.S;.—Clay v. Conuectlcut Gen¬ 
eral Life Ins. Co. of Hartford, 
Conn., C.C.A.Pla. 69 P.2d 166. 

G^a—Groover v. Simmons. 110 S.B. 
179, 162 Ga 423. 

N.Y.—^Daitzman v. Rembrandt Real¬ 
ty Co., 206 N.Y.S. 161, 210 App.Dlv. 
484. 

Tenn.—Stone v. Shuttle, 3 Tenn.App. 
274. 

Wls.—^Borchert v. Coons, 171 N.W. 70, 
168 Wls. 623. 

16 aJ. p 1313 note 28. 

Speolal assessments 
111.—^Bta,gen v. Lehmann, 148 N.B. 67, 
317 IU. 227, afflrming 234 IlLApp. 
895. 

N.J.—Coughlin V. Bnglewood Heights 
Estates, 150 A. 337, 8 N.J.Misc. 486. 

30. Mont.—^Adams v. Durfee, 215 
P. 664, 67 Mont. 316. 

16 C.J. p 1318 note 26. 

31. Ala—^Bdwards v. Crittenden, 104 
So. 277, 213 Ala 166. 

Ga—Shapiro v. Steinberg, 176 S.E. 
1, 179 Ga. 18. 

111.—^Davidson v. Dlngeldlne, 129 N.B. 
79, 296 111. 367. 

Mich.—Kahn v. Green, 246 N.W. 639, 
260 Mich. 632. 

Mo.—^Bubach v. Musick, App., 266 S. 

W. 116. 

Pa.—Chorba v. Sadoskl, 34 Luz.Leg. 
Reg. 337. 

S.C.—^Drake v. Drake, 146 S.B. 705, 
148 S.C. 147. 

Tex.—Cobb-Holman Lumber Co. v. 
Liechty, Com.App., 41 S.W.2d 18, 
reversing, Clv.App., 30 S.W.2d 356 
—^Hastings v. Champer, Civ.App., 
139 S.W.2d 863—O^Mara v. Hali, 
Clv.App., 134 S.W.2a 348—Giles v. 
Giles, C1V.APP., 94 S.W.2d 208, error 
dismissed—Shropshire v. Corneli, 
Civ.App., 82 S.W.2d 1082, error 
dismissed—Asbury v. Tucker, Civ. 
App., 60 S.W.2d 394, error dis¬ 
missed—^D. Sullivan & Co. v. 
Schreiner, Civ.App., 222 S.W. 314, 
error refused. 

Utah.—Paloni v. Beebe, 110 P.2d 
563. 

ironpaymea.t 

Parol evidence of vendor*B oral 
agreement not to disturb vendee’s 
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ment thereofthc location of the dividing line of 
the property;33 reservations,^^ for instance, a res- 
ervation of standing timber,^® a life estate,^® rents 
and profits,37 or fixtures;38 restrictions,^^ or per- 
xnissible uses of the property,^® and limitations 
also agreements relating to delivery of an ab- 
stract disposition o¥ the proceeds of pending con- 
demnation proceedings easements existing 
leases extensions of loans on property traded 
irrigation Hmitation of liability for taxes 
pa 3 mient of Insurance on the property;^® reconvey- 
ance;®® refund of deposited purchase money on 
nonperformance of the contract removal of tim- 


32 C.J.S. 

ber;52 the right of the purchaser to have a copy 
of the contract the right to rescind,54 or the 
right of the vendor to withdraw;®^ security for the 
purchaser^s performance time of vesting of ti- 
tle;^'^ and the use of the purchaser's interest as 
security for another contract.®® So also it has 
been held improper to show an agreement by the 
vendor to make certain improvementsan agree¬ 
ment to devise the land to a third person;®® an 
agreement not to engage in a certain business;®! 
an escrow agreement and contracts to make a 
gift, or enlarging the subject matter.®® 
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peaceful possession for nonpayment 
of mortgrase interest until vendee 
could finance land and to pay value 
of improvements thereon, i£ vendee 
become unable to do so, was beld 
inadmlssible.—Felton v. Thompson, 
227 N.W. 629, 209 lowa 29. 

32. Cal.—^Urban v. Yoakum, 264 P. 
493. 89 Cal.App. 202. 

N.J.—-Lean v. Leeds, 114 A. 402, 92 
465. 

Or.—^Thome v. Bdwards, 34 P.2d 640, 
147 Or. 443. 

Wis.—Stuart v. Crowley, 217 N.W. 
719, 195 Wis. 47. 

33. N.C.—^Daniel v. Tallassee Pow¬ 
er Co., 168 S.EL 217, 204 N.C. 274— 
Woodard v. Harrell, 132 S.E. 12, 
191 N.C. 194. 

Tenn,—Ray v. Crain. 80 S.W.2d 113, 
18 TennApp. 603. 

Property iiLclnded 

Parol evidence was held inad- 
missible to show parties to contract 
for conveyance of four-room cottagre 
agreed entire lot one hundred and 
sixty two feet by one hundred and 
sixty flve feet was included.—^Day v. 
Adkins, 163 S.E. 916, 109 W.Va. 197. 

34. Kan.—^Board of Directors of Ft. 
Scott Public Library v. City of Ft. 
Scott, 7 P.2d 638. 134 Kan. 586. 

Tex.—^Russell v. Bussell, 120 S,W. 
2d 793, 132 Tex. 78, reversing, Civ. 
App., 94 S.W.2d 243—Null v. De 
Touns:, Civ.App., 71 S.W.2d 386. 

35. Ark.—^Broderick v. McHae Box 
Co., 210 S.W. 936, 138 Ark. 216. 

36. Neb.—^ESrwin v. Kuhlman, 264 
N.W. 676, 130 Neb. 249. 

37- CaL—^Resh v. Pillsbury, 55 P. 

2d 264. 12 Cal.App.2d 226. 

Miss.—0*Keefe v. McLemore, 87 So. 
655. 125 Miss. 394. 

38. Or.—^Blake-McFall Co. v. Wilson, 
198 P. 902, 98 Or. 626, 14 A.L..R. 
1275. 

39. Cal—Martin v. Holxn, 242 P. 718, 
197 Cal 733. 

Gta.-*^-^enfroe v. Alden, 137 S.E. 831, 
164 Ga. 77. 

Tenn.—McGannon v. Farrell, 214 S. 

W. «2, 141 Tenn. 631. 

40i Ky.-^B)Bnnett v. Consolidated 


Bealty Co., 11 S.W.2d 910, 226 Ky. 
747, 61 A.L.B. 453. 

Size of timber to be cnt 
Pa.—Casselberry v. Stair, 84 PaDist. 
& Co. 72. 

41. S.a—Greene v. Mobley, 99 S.E. 
814, 112 S.C. 276. 

4i2. Mo.—^Atterbury v. Timm, App., 
263 S.W. 100. 

43. Cal.—Security Co. v. Blce, 9 P. 
2d 817, 818, 216 Cal. 263, 82 A.L. 
B. 1069, disapproving contrary dic¬ 
tum in Bussakov v. McCarthy Co., 
276 P. 808, 206 CaJ. 682. 

44. N.T.—Moore v. Day, 191 N. 
Y.S. 731, 199 App.Div. 76. 

46. Mich.—Sanders v. Detlaff, 188 
N.W. 446, 218 Mich. 471. 

Mont.—Adams v. Durfee, 216 P. 664, 
67 Mont. 315. 

Okl.—^Investors Boyalty Co. v. Lewis, 
91 P.2d 764, 185 Okl. 302. 

46. Mo,—Way v. Raby, App., 49 S, 
W.2d 672. 

417. Tex.—Harper v. Lott Town & 
Improvement Co., Com.App., 228 
S.W. 188, afflrming Liott Town & 
Improvement Co. v, Harper, Civ. 
App., 204 S.W. 452. 

4& Mo.—^Betts V. Harvey, App., 297 
S.W. 996. 

49. Mo.—Duncan v. Spencer, App., 
211 S.W. 698. 

60. N.C.—Swain v. Goodman, 112 S. 

E. 36, 183 N.C. 531. 

51. Pa—Evans v. Edelstein, 120 A. 
473, 276 Pa 616. 

59. Miss.—Overby v. Bumham, 200 
So. 691—Armstrong v. Jones, 170 
So. 687, 177 Miss. 369. 

53. 111.—Stuckrath v, Briggs & Tur- 
ivas, 161 N.E. 91, 329 111. 656. 

64. Gte..—Taylor v. Fowler, 118 S.B. 
212, 155 Ga 654. 

111.—^Heeren v. Smith, 276 IU.App. 
438. 

56. Pa—^Humphrey v. Brown, 189 A. 
606, 291 Pa 53. 

56)1 Idaho.—^Larsen v. Buys, 292 P, 
239, 49 Idaho 615. 

Tex.—Vaughan v. John Eteuncock Mut. 
liife Ins. Co., Civ.App., 61 S.W. 
2d 189, error refused. 
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67. N.Y.—^Herrmann v. Jorgenson, 
189 N.E. 449, 263 N.Y. 348, revers¬ 
ing 263 N.Y.S. 981, 239 App.Div. 
817, reargrument denied 191 N.E. 
549, 264 N.Y. 629. 

58. Cal.—Sherwood v. Greater 
Berkeley Land Co.. 279 P. 167, 99 
CalApp. 663. 

69. Ala—Johnson v. Delony, 1 So. 
2d 11. 

Mich.—Tuftord v. Gordon, 187 N.W. 
264, 217 Mich. 658. 

N.Y.—Ball V. Grady, 196 N.E. 402, 
267 N.Y. 470, afflrming 276 N.Y.S. 
581, 243 App.Dlv. 626—Mitchill v. 

> Lath, 160 N.B. 646, 247 N.Y. 377, 
68 A.L.B. 239, reversing Mitchell v. 
Lath, 221 N.Y.S. 864, 220 App.Div. 
776, and reargument denied Mitch¬ 
ill V. Lath, 162 N.E. 611, 248 N.Y. 
526—^Neponsit Bealty Co. v. Judge, 
176 N.Y.S. 133, 106 Misc. 44-6. 

90. S.C.—^McMillan v. King, 7 S. 
E.2d 521, 193 S.C. 14. 

61. Ga—Curtis v. Plerce, 122 S.E. 
208, 167 Ga 717. 

Tex.—^Alamo Lumber Co. v. Fah- 
renthold, Civ.App., 58 S.W.2d 1085, 
error refused. 

62. Neb.—State v. Banking House 
of A Castetter, 224 N.W. 21, 118 
Neb. 231. 

63. lowa—Cady v. Lynam, 200 N.W. 
190, 198 lowa 661. 

Or.—Lange v. Allen, 251 P. 716, 120 
Or. 96. 

Utah.—^Last Chance Banch Co. v. 

Brickson, 25 P.2d 962, 82 Utah 476. 
Wyo.—Cary v. l^Ianfull, 287 P. 433, 
41 Wyo. 476. 

Beoomnuendlng grantee for posltlon 
Where agreements for sale of land 
entered into contemporaneously with 
deposlt of deeds in escrow contained 
a complete statement of terms of 
contract and left no uncertainty as 
to object or extent thereof, parol 
evidence was inadmlssible to prove 
vendor’s aEn*eement to resign from 
certain posltlon and recommend pur¬ 
chaser as a successor, where no such 
promise was specifled in written 
agreements.—^Heflner v. Gross, 178 P. 
860, 179 Cal. 738. 
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jL MisceUaneous Writings 

The rulee relatlng to paroi evidence of prior and con¬ 
tempera n eous collateral agreements have been appiled to 
antenuptiai and separatlon agreements, bonds, contracts 
with banks, stock subscriptions, and varlous other par- 
tlcular contracts. 

In additicMi to the particular writings treated su¬ 
pra this section, the rules discussed in §§ 997-1002 
above as to the admission of paroi evidence of pri¬ 


or and contempbraneous collateral agreements have 
been applied in the case of various other writings.®^ 
Thus the rules have been applied in the case of ad- 
vertising contracts agreements relating to arbi- 
tration;®® antenuptiai®^ and separation®® agree¬ 
ments ; bonds;®® contracts between a bank and its de- 
positors or customers;'^® contracts of guaranty and 
suretyship.'^^ Likewise, the rules have been applied 


Ferznlt to cut and remove tlm- 
ber 

Me.—^Amey v. Augusta Lumber Co., 
148 A. 687, 128 Me. 472. 

Wrltings within paroi evidence rule 
see supra §§ 805—928. 

65. Ga.—^Alexander Pilm Co. v. Brit- 
taln, 11 S.P.2d 66, 63 Ga.App. 384. 

Tex.—^Unique Illustrating Co. v. 

Withers, Civ.App., 33 S.W.2d 1074. 
Contract contalnlncr stlpulatioiL 
agulsLst verbal condltioxia 

(1) Under wntten contracts for 
sale of advertising space provlding 
that no verbal conditlons made by 
agents would be recognized and every 
condition must be speci^fled on face, 
paroi promise as to cancellation on 
notice by buyer given by advertising 
company's agents when contracts 
were executed could not be added to 
them.—^Eastern Advertising Co. v. B. 
L. Patch Co., 127 N.B. 516, 235 Mass. 
580. 

(2) Where a contract for the sale 
of advertising malter was in writ- 
ing, and provided that it could not 
be canceled, and was not to be varied 
by any statements or oral conditlons 
of salesmen, and that the only rep- 
resentations made related to the mer- 
its of the Service, it could not be 
shown that the seller’s agent told 
the buyer that if the advertising mat- 
ter was not perfectly satisfaclory, 
or was objected to by any news- 
paper men, he could cancel the or- 
der.—Outcault Advertising Co. v. 
Caruthersville Plumbing & Auto 
Co., Mo.App., 230 S.W. 340. 

66. 111.—^Wechsler v. Gidwitz, 250 
IlLApp. 136. 

Pa.—Sukonik v. Shapiro, 5 A.2d 108, 
333 Pa. 289. 

Tex.—Callaway v. Albin, 261 S.W. 
372, 114 Tex. 5. 

67. Mass.—^Wellington v. Rugg, 136 
N.E. 831, 243 Mass. 30. 

Pa.—In re Russo's Estate, 180 A. 741, 
119 Pa.Super. 309. 

68. Ark.—Kelly v. DeWees, 140 S.W. 
2d 1011, 200 Ark. 770. 

N.C.—Boone v. Boone, 9 S.E.2d 388, 
217 N.C. 722. 

69. Tenn.—Gibson County v. Pourth 
& First Nat Bank, 96 S.W.2d 184, 
20 Tenn.App. 168. 

Bond for deflolenoy after foreolosnra 
of mortgage 

—Harms v. Coyte, 169 A. 690, 10 
N.J.Misc. 559. 


Indemiilty bond or agreement 
Kan.—^U. S. Pidelity & Guaranty Co. 
V. Grabske, 207 P. 322, 111 Kan. 
271. 

N.T.—Consolidated Indemnity & In¬ 
surance Co. V. Dein, 253 N.T.S. 162, 
233 App.Div. 380—Capital City 
Surety Co. v. Lazarus, 225 N.T.S. 
270, 221 App.Div. 740. 

Wis.—^Equitable Surety Co. v. Hart- 
mann, 187 N.W. 686, 177 Wis. 38. 
XBjuxLctlon bond 

Fla.—Sewsll v. Huffstetler, 93 So. 

162, 83 Fla. 629. 

Statntory dopositary bond 
lowa.—Leach v. Commercial Sav. 
Bank of Des Moines, 213 N.W. 612, 
205 lowa 975. 

Application for surety bond 

In bonding company*s action 
against Principal for renewal 
premiums based on principaPs agree¬ 
ment, in application for surety bond, 
to pay such premiums, evidence of 
agreement by company’s agent at 
time of signing of application that 
premiums were to be paid by an- 
other. party was inadmissible, being 
an oral varlance of a wntten con¬ 
tract contemporaneously made.— 
Fidelity & Deposit Co. of Maryland 
V. Mansfleld, 176 N.W. 628, 187 lowa 
1250. 

70. lowa.—^Dolan v. Danbury State 
Bank, 223 N.W. 400, 207 lowa 597. 
Ohio.—^Nankas v. National Bank of 
Commerce, 164 N.B. 237, 30 Ohio 
App. 54. 

Certifloate of deposit 
Where executor deposited money 
and took certificate of deposit, paroi 
evidence was admissible, in proceed- 
ing for accounting by executor, to 
prove oral agreement with bank, 
later becomlng insolvent, showing 
true nature of transactlon.—In re Ol- 
son’s Bstate, 219 N.W. 401, 206 lowa 
706. 

Contract to repay deposit nsed by 
bank 

WTiere a bank whlch had used a 
portion of a deposit in a transactlon 
between it and the deposltor’s brother 
agreed in wrlting to pay the deposi¬ 
tor the amount so used, with eight 
per cent interest, provided certain 
land conveyed to it by the brother 
could be sold within a year, evidence 
of a paroi stipulation sought to be 
added to such contract, to the ef- 
fect that, If the land was not sold, 
the depositor should forfeit the 
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amount of his deposit so used, was 
inadmissible for want of a consid- 
eratlon.—^Allen v. Farmers* & Mer- 
chants' Bank, 136 P. 621, 76 Wash. 
61. 

PasB book 

(1) Paroi agrreement between bank 
and employer which started savings 
account for and in name of employee, 
on cover of whose pass book was 
prlnted “Maytag Bmployee's Special 
Savings Account," that deposits con- 
sisting of wages could not be with- 
drawn for flve years, was admissible 
hi action against employee in whlch 
bank was garnlshed.—Sol Popofsky 
Co. V. Wearmouth, 248 N.W. 368, 216 
lowa 114. 

(2) Testlmony respecting oral 
agreement between depositor and 
bank as to special status of aecount 
as payroll account, entitled to 
preferential payment from defunct 
bank*s assets, was not inadmissible 
as tending to vary and contradlct 
terms of parties’ written contract 
embodied in pass book, signature 
cards, deposit sllps, etc.—^In re Liqui- 
datlon of Fidelity Bank & Trust Co., 
MO.APP., 77 S.W.2d 480, 

Signature card 

In absence of evidence that words 
“either or the survivor to draw,'’ 
stamped on savings bank passbook, 
were placed there by donor*s dlrec- 
tlon, they cannot be considered to 
enlarge or explain signature card 
contract, on which such words did 
not appear.—Commercial Trust Co. 
of New Jersey v. White, 132 A. 761, 

99 N.J.Bq. 119, affirmed 135 A. 916, 

100 N.J.Bq. 661. 

71. U.S.—Canadian Bank of Com- 
meroe v. Berg, C.C.A.Or., 17 F.2d 
867. 

Ark.—^Meadows v. Roos, 132 S.W.2d 
818, 199 Ark. 14. 

Cal.—^Mortgage Guarantee Co. v. 
Chotiner, 64 P.2d 138, 8 Cal.2d 110, 
108 A.D.R 1080—McClendon v. Hel- 
singer, 184 P. 52, 42 Cal.App. 780. 
Ky.—Coons v. Bank of Commerce, 26 
S.W.2d 16, 233 Ky. 457. 

Mass.—^National Shawmut Bank of 
Boston V. Goldflne, 31 N.B.2d 561, 
308 Mass. 184. 

Minn.—Cargill Commlssion Co. v.. 
Swartwood, 198 N.W. 636, 169 

Minn. 1. 

Mo.—^Kratz v. Rally, App., 47 S.W. 
2d 221. 
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to contracts such as manufacturing contracts;^® 
stock subscriptions and warrants of attorney.^^ 

§ 1004. Subsequent Agreements 

Papol evidence Is generally admisslble to show a sub¬ 
sequent agreement between the parties to a wrltten In¬ 
struments although it may alter or abrogate the writing. 

The rule forbidding the admission of parol or ex- 
trinsic evidence to alter, vary, or contradict a writ- 


ten instrument does not apply so as to prohibit the 
establishment by parol of an agreement between 
the parties to a writing, entered into subsequent to 
the time when the written instrument was execut- 
ed, notwithstanding such agreement may have the 
effect of adding to, changing, modifying, or even 
altogether abrogating the contract of the parties as 
evidenced by the writing for the parol evidence 
does not in any way deny that the original agree- 


N.J.-—Platt V. Currie, 135 A. 808, lOO 
N.J.Bq. 543. 

N.T.—In re Lawyers Mortgr. Co., 280 
N.T.S. 358, 244 App.Dlv. 63. af- 
firmed In re Rehabilitatlon of 
Lawyers Mortgage Co., 200 N.E. 
293. 270 N.Y. 509—Iiafa.yette Nat. 
Bank of Brooklyn in New York v. 
Koch, 272 N.Y.S. 322, 162 Misc. 380. 
Pa.—Germantown Trust Co. v. Bm- 
hardt, 184 A. 457. 321 Pa. 661, fol- 
lowed In 184 A. 460, 321 Pa. 667— 
Warner Co. v. North City Trust 
Co., 166 A. 230, 311 Pa. 1. 

Tex.—J. I. Case Co. v. Laubhan, Civ. 
App., 77 S.W.2d 678—Frank L. 
Smith Tire Store v. Pirestone Tire 
& Rubber Co., Civ.App., 68 S.W.2d 
577, error refused. 

Va.—^Prieden v. Cluett, Peabody & 
Co., 128 S.E. 61, 142 Va. 738. 

Wash.—^Mercbants' Bank of Canada 
V. Slms, 209 P. 1113, 122 Wash. 
106. 

XacoxDiilete wxitliigr 
A written contract, as modifled by 
the memoranda, etc., added thereto, 
was incomplete and so parol evi¬ 
dence was admissible to show what 
the original guaranties were, such 
evidence not being Inconsistent wlth 
terms of contract.—^Western Silo Co. 
V. Stobaugh, 182 P. 670, 76 Okl. 73. 
Oxal agreement to resort to ooUateral 
seonrlty 

(1) Parol evidence of payee's 
agreement to resort flrst to col- 
lateral security before enforcing 
guaranty was Inadmlssible, notwith¬ 
standing statutes. In action against 
Indorser, as varying written contract 
whereby indorser guaranteed pay- 
ment—^Perth Amboy Nat. Bank v. 
Mahler, 164 A. 284, 110 N.J.Law 228- 

(2) Where defendant executed a 
note as surety, an oral agreement, 
whereby the creditor was to look for 
payment to the property secured by 
a mortgage and to call on the sure¬ 
ty only if the security was insuffl- 
cient, cannot be shown, where it 
would have the elfect of varying the 
terms of a written contract between 
the parties.—^Liee v. First Nat. Bank, 
Tex.ClvA.pp., 264 S.W. 394. 

72 , CaL—Globe Mfg. Co. v. Harvey, 
196 P. 261, 185 Cal. 255. 

Ga.—North Georgia liumber Co. v. 
Lia\^son, 150 S.B. 865) 40 GaApp. 
$ 80 . 

78. Colo.—^Denver Industrial Corpo¬ 


ration V. Kesselrlng, 8 P.2d 767, 
90 Colo. 296. 

Pla.—^Bryan v. St. Andrews Bay 
Communlty Hotel Corporation, 126 
So. 142, 99 Fla 132, followed in 
Sudduth V. St. Andrews Bay Com- 
munity Hotel Corporation, 126 So. 
302, 99 Fla 151. 

Ga.—^Macon Union Co-op. Ass*n v. 
Chance, 122 S.E. 66. 31 GaApp. 
636. 

Ky.—Hatcher-Powers Shoe Co. v. 
Bickford, 278 S.W. 616, 212 Ky. 
163. 

Val Verde Hotel Co. v. Hub- 
bell, 202 P. 982, 27 N.M. 646. 

N.C.—^Ellzabeth City Hotel Corpo¬ 
ration V. Overman, 160 S.B. 289, 201 
N.a 337. 

Tex.—^Mltchell v. Porter, ComApp., 
223 S.W. 197, reversing, CivApp., 
194 S.W. 981—^Burchlll v. Herms- 
meyer, Civ.App., 212 S.W. 767. 

22 C.J. p 1251 note 32 [d]. 

Bepuxohase of stock 

In stockholder^s action against 
Corporation for breach of agreement 
to repurchase stock, oral evidence 
respectlng agrreement was admissible 
notwithstanding certiflcate and sub- 
scrlptlon agreement did not provide 
for repurchajse of stock.—^Byrd v. 
Tlde Water Power Co.. 172 S.13. 183, 
205 N.C. 689. 

74L Bntry of Judgx&esLt 

Evidence of oral agreement not to 
enter judgment under warrant of at- 
torney expressly authorizlng judg- 
ment entry at any time was inad- 
missible.—^Heln v, Fetzer, 162 A 388, 
301 Pa. 403. 

75. U.S.—^New York Alaska Gold 
Eredglng Co. v. Walbridge, C.C.A 
Alaska, 76 F.2d 655, 662, citlng 
Corpus Juris —^In re Crosby Stores, 
C.C.AN.Y., 65 P.2d 360—Atias Pe¬ 
troleum Co. V. Cocklln, C.C.AIowa, 
59 F.2d 671—^Irwin Glass Co. v. 
Buchanan, C.C.A.Pa., 289 P, 848— 
Gray v. Schoonmaker, D.C.I11., 30 
F.Supp. 1019—^Rash v. Shower 
Bros. Co., C.C.APa., 288 F. 819. 
Ala.—^Miorrison v. Jackson, 85 So. 
673, 17 Ala. App, 338—^Baker v. 

Green, 84 So. 646, 17 Ala.App. 290. 
Ariz.—Sitkln v. Smith, 276 P. 621, 
36 Ariz, 226, 66 AL.R. 646—Kil- 
boum V. Marshall, 206 P. 785, 24 
Ariz. 63. 

Ark.—^Ferguson v. C. H. Triplett Co., 
134 S.W.2d 638, 199 Ark. 646— 
American Southern Trust Co. v. 
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MoKee, 293 S.W. BO, 173 Ark. 147 
—Thompson v. Short, 248 S.W. 

263, 157 Ark. 314—^Dewberry v. 
Furst & Thomas, 225 S.W. 2 94, 146 
Ark. 26. 

Conn.—Baler v. Smith, 181 A. 618, 
120 Conn. 668—Simone v. Kirsch- 
ner, 124 A. 20, 21, 100 Conn. 427, 
clting Corpus Juris. 

Ga.—Dunson v. Gresham, 154 S.E. 
783, 171 Ga. 146—Garvin v. Worth- 
Ington Pump & Machinery Corpo¬ 
ration, 8 S.E.2d 589, 62 Ga.App. 
240—^King v. Alexander Bros. 
Liumber Co., 171 S.E. 686, 47 Ga. 
App. 814—Guthrie v. Rowan, 131 
S.E. 93, 34 Ga.App. 671—^Wimberly 

V. Tanner, 129 S.E. 306, 34 Ga.App. 

313—Johnson v. American Nat. 
Bank, 125 S.E. 506, 33 Ga.App. 70— 
J. T. Tlce Co. V. Evans, 123 S.E. 
742, 32 Ga.App. 385—^Phelps v. 

Belle Isle, 116 S.E. 217. 29 Ga. 
App. 671. 

Idaho.—^Brooks v. Beach, 294 P. 605, 
506, 50 Idaho 186, clting Corpus 
Juris —Shake v. Payette Valley 
Produce Bxchange, 246 P. 683, 684, 
42 Idaho 403, clting Corpus Juris, 
lowa.—^Montgomery v. Beller, 222 N. 

W. 846, 850, 207 lowa 278, citing 
Cbrpus Juris. 

Kan.—Cretcher v. Fisher Mach. 
Works Co., 226 P. 1041, 116 Ka». 
54. 

Ky.—Smith v. Cloyd, 85 S.W.2d 873, 
260 Ky. 393—^Vandivier v. Tye, 21 
S.W.2d 1006, 231 Ky. 630—Marks 
V. Grace, 266 S.W. 30, 206 Ky. 466. 
La.—Tholi Oil Co. v. Miller, 3 So.2d 
97, 197 La, 976—Investors Home- 
stead Ass'n v. Anglada, 192 So. 69, 
193 La. 696—Conklin v. Caffall, 
179 So. 434, 189 La. 301—Parior 
City Lumber Co. v. Sandel, 173 So. 
737, 186 La. 982—Salley v. Lou- 
viere, 162 So. 811, 183 La. 92, set- 
ting aside, App., 168 So. 676—^In 
re Industrial Homestead Ass*n, 
App., 198 So. 628—^Boland Mach. 
& Mfg. Co. v. Favret, App., 177 
So. 836—^Flanders v. Cox, 130 So. 
838, 16 La.App. 267—^Fossier v. 
Knight Motors Co., 127 So. 87, 18 
La.App. 11—^Harvey v. Mouncou, 
3 La.App. 231. 

Me.—Osher v. Frangedakls, 174 A 

264, 133 Me. 512—Veneer Products 
Co. V. Ross, 144 A 207, 127 Me, 
442—Johnson ^v. Bumham, 116 A 
261, 120 Me. 491—Wiggm v. Good- 
win, 63 Me. 3S9. 
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ment of the parties was that which the writing 
purports to express, but merely goes to show that 
the parties have exercised their right to change or 


abrogate the same, or to tnake a iiew and inde-' 
pendent contract.*^® It must appear, however, that 
there was a subsequent agreement,'^'^ mere negotia- 


Mass.— Stearns v. Warren, 187 N.B. 
599 , 284 Mass. 268—Welnstein v. 
Miller, 144 N.B. 387. 249 Mass. 
515 —Gilman & Son v. Turner Tan- 
ninff Machinery Co., 122 N.B. 747, 
232 Mass. 573. 

Mlch.—Johnson v. Douglas, 274 N. 
■VV. 780, 281 Mich. 247—Pierson v. 
Davidson, 233 N.W^. 329, 252 Mich. 
319—^Kennedy v. Lynch Timber 
Co., 198 N.W. 985, 227 Mich. 269— 
Jacob V. Cummings, 182 ^T.W. 116, 
213 Mich. 373. 

Minn.—Haflz v. Midland Loan Pi- 
nance Co., 287 N.W. 677, 206 Minn. 
76. 

^igg.—^Lusk-Harbison-Jones, Inc., v. 

Unlversal Credit Co., 146 So. 623. 
Mo.—Kennedy v. Bowling, 4 S.W.2d 
438, 319 Mo. 401—Tighe v. Locke, 
App., 299 S.W. 106, 110, citing 
Coxpus Juris. 

Mont.—^Kenison v. Anderson, 272 P. 
679, 83 Mont. 430. 

N.H.—^Warren v. Dodge, 138 A. 297, 
83 N.H. 47. 

N.T.—^Robert v. U. S. Shipping 
Board JEJmergency Pleet Corpora¬ 
tion, 148 N.B. 660, 240 N.T. 474. 

reversing 207 N.Y.S. 908, 211 App. 

Div. 868—^Nester v. Nester, 19 N. 
T.S.2d 426, reversed on other 
grounds 22 N.Y.S.2d 119, 269 App. 
Div. 1066—Merchants* Nat. Bank 
of Plattsburgh v. R. Prescott & 
Son, 249 N.Y.S. 6, 139 Misc. 603, 

afllrmed 267 N.Y.S. 900, 235 App. 
Div. 878, reargument denied 268 
N.Y.S. 1016, 236 App.Div. 764— 

Goldfeld V. Glickstein & Temer, 
14 N.Y.S.2d 736—Coff-Garrod Co. v. 
Norma Chocolate Co., 186 N.Y.S. 
563. 

N.C.—Jefferson Standard Life Ins. 
Co. V. Morehead, 183 S.B. 606, 209 
N.C. 174—Grubb v. Ford Motor 
Co., 182 S.E. 730, 209 N.C. 88— 

Roebuck v. Carson, 146 S.B. 708, 
196 N.C. 672—Parmers’ Co-op. 
Fertilizer Co. v. Eason, 139 S.B. 
376, 194 N.C. 244—J. B. Lane & Co. 
V. Central Engineering Co., lll S. 
B. 344, 183 N.C. 307—Acme Mfg. 
Co. V. McPhail, 106 S.B. 672, 181 
N.C. 205. 

Ohlo.—Sears & Nichols Corporation 
V. Squire, 6 N.B.2d 486, 132 Ohio 
St. 140. 

Okl.—Saab v. Clawson, 280 P. 698, 
699, 138 Okl. 126, quoting Corpus 
Juris—^Dike v. Martin, 204 P. 1106, 
86 Okl. 103. 

Pa.—Magazine Digest Pub. Co. v. 
Shade, 199 A. 190, 330 Pa. 487, 117 
A.L.R. 960—Tomlinson v. Wilson, 
164 A. 721. 310 Pa. 41—Trades- 
men's Nat. Bank & Trust Co. v. 
Cummings Bros. Co., 159 A. 462, 
306 Pa. 280—Myers v. Ohio-Penn 
Gas & Oil Co., 144 A. 93, 95, 294 
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Pa. 212, citing Corpus Juris— 
Ruth-Hastings Glass Tube Co. v. 
Slattery, 109 A. 696, 266 Pa. 288— 
Glick V. Peoples-Pittsburgh Trust 
Co., Bast Bnd Branch, 7 A.2d 364, 
136 Pa. Super. 349—^KoBune v. 
State Bank of Schuylkill Haven, 

4 A.2d 234, 134 Pa.Super. 108— 
Goldman v. National Refrigerator 
Co., 182 A. 730, 120 Pa.Super. 458 
—Collins V. Herwick, 167 A. 474, 
109 Pa.Super. 413—^De Long Hook 
& Bye Co. v. Tait, 164 A. 848, 108 
, Pa.Super. 369—^Noon v. Rodstein, 
89 Pa. Super. 163—^Hudson v. Hy- 
man, 85 Pa.Super. 246—Himeles v. 
Rose, 84 Pa.Super. 363—^Prudden- 
Winslow Co. V. Stipp, 76 Pa.Super. 
630—Cassone v. KaufCman, 19 Le- 
hlgh CO.L.J. 1—^Washbum-Crosby 
Co. V. Parks, 31 Luz.Leg.Reg. 364. 
S.C.—^American Oil Co. v. Cox, 189 S. 
E. 660, 182 S.C. 419—Koth v. Coun- 
ty Board of Education of Jasper 
County, 140 S.B. 99, 100, 141 S.C. 
448, 55 A.L.R. 682, quoting Corpus 
Juris—Blume v. Weston, 127 S.B. 
661. 131 S.C. 433. ‘ 

Tenn.—Badger v. Boyd, 65 S.W.2d 
601, 16 Tenn.App. 629. 

Tex.—McDonald v. McDonald, Clv. 
App., 143 S.W.2d 142, error dls- 
missed, judgment correct—Scott v. 
Industrlal Finance Corporation, 
Clv.App., 266 S.W. 181—Latham v. 
Kistler, Civ.App., 236 S.W. 938, 
reversed on other grounds Kistler 
V. Latham, Com.App., 266 S.W. 
983—Bames v. Early-Foster Co., 
C1V.APP., 228 S.W. 248—Ware v. 
Fairbanks-Morse Co. of Texas, Civ. 
App., 217 S.W. 211. 

Ulah.—^Hogan v. Swayze, 237 P. 1097, 
65 Utah 380. 

Va,—Piedmont Mt Airy Guano Co. v. 
Buchanan, 131 S.B. 793, 146 Va. 
617. 

Wash.—Tri-State Terminal Co. v. 
Washington Wheat Growers’ 
Ass'n, 236 P. 76, 134 Wash. 619. 

22 C.J. p 1274 note 86, p 1276 notes 
98 _ 1_10 C.J. P 199 note 93. 

SubsequexLt ludepeudeut and. oollat- 
eral agreements 

(1) “The rule that parol evidence 

is not to be received to vary the 
terms of a written instrument . . 

does not exclude Independent and 
collateral agreements made after the 
contract Is completed, whether made 
on the same occasion or at a sub¬ 
sequent time."—W. T. Rawleigh Co. 
V. Cate, 38 P.2d 940, 170 Okl. 38— 
Minnehoma Oil Co. v. Koons, 226 P. 
1048, 99 Okl. 266—^Innis v. Boller, 
222 P. 663, 97 Okl. 76. 

(2) Prior and contemporaneous 
collateral agreements see supra 9§ 
997-1003. 


Coutraotual restriotiozLS 

(1) The text rule usually applies 
notwithstanding an express prohi- 
bition in the writing against any 
oral modification thereof. 

Ky.—^National Union Pire Ins. Co. v. 
Duvall, 104 S.W.2d 220, 268 Ky. 
168. 

Mich.—Reid v. Bradstreet Co., 239 
N.W. 609, 256 Mich. 282. 

N.J.—Prank Wirth, Inc., v. Bssex 
Amusement Corporation, 178 A. 
767, 116 N.XLaw 228. 

(2) In Oklahoma, however, a con¬ 
tract providing that no verbal agree- 
ment shall be binding on the parties 
precludes evidence tending to show 
a subsequent verbal agreement af- 
fecting the wrltten contract between 
the parties.—^Prickel v. Norval & 
Dial, 246 P. 381, 118 Okl. 41. 

Statute as not affecting rule 

Statutory change of common law 
as to alteration of contracts by con¬ 
temporaneous parol agrreements did 
not affect rule permitting change of 
written contract by subsequent parol 
agreement—Piedmont Mt. Airy Gua¬ 
no Co. V. Buchanan, 131 S.B. 793, 146 
Va. 617. 

Authentio act 

In Louisiana, in the absence of 
any allegation of fraud or error, 
what may have been said since the 
execution of an authentic act can be 
proved only by means of a counter- 
letter or by the use of Interroga- 
tories on facts and articles.—^Pran- 
ton V. Rusca, 176 So. 66, 187 La. 678. 

76. Conn.—Baler v. Smlth, 181 A. 
618, 120 Conn 568. 

Q-g,,—^Atlantic Orchard Corporation v 
Caldwell, 152 S.B. 298, 41 Ga.App. 
205. 

Mich.—Johnson v. Douglas, 274 N. 
W. 780, 281 Mich. 247. 

—Grubb v. Ford Motor Co., 182 
S.B. 730, 209 N.C. 88. 

Okl.—^W. T. Rawleigh Co. v. Cate, 
38 P.2d 940, 170 Okl. 38—Minne¬ 
homa Oil Co. V. Koons, 226 P. 1048, 
99 Okl. 266—^Innis v. Boller, 222 P. 
663, 97 Okl. 76. 

Tenn.—Brunson v. Gladlsh, 125 S.W. 
2d 144, 147, 174 Tenn. 309, citing 

Corpus Juris. 

Tex.—Leitch v. Shaw, Civ.App., 269 
S.W. 208. 

Wash.—^Parker Lumber & Box Co. v. 
.fflitna Casualty & Surety Co., 248 
P. 796, 140 Wash. 262. 

22 C.J. p 1276 note 86. 

77. Idaho.—^Hendrix v. Gold Ridge 
Mines, 54 P.2d 264, 66 Idaho 326. 

Mo.—^Pugh V. Ayers, 47 Mo.App. 590. 
N.H.—^Barclay v. Dublin Lake Club, 
192 A. 620, 89 N.H. 87. 

N.J.—^Donnelly v. Paramount Organl- 
zation, 156 A. 377, 9 N.J.Misc. 664, 
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tions'^8 or representations'^^ being insufficient; and 
it is usually necessary that such subsequent agree- 
ment be fotinded on a consideration,SO although a 
contrary view has been asserted.^^ Where the stat- 
utes prohibit, as they do in some jurisdictions, the al- 
teration of a written contract by a subsequent un- 
executed parol agreement, such an agreement can- 
not of course be shown.^^ However, proof of al- 
teration by an executed oral agreement is usually 
permitted under such statutes;^^ and such a stat¬ 
ute has been held inapplicable to an entirely new 
agreement valid in itself.®^ While parol evidence 
of a subsequent agreement between the parties on 
a point not covered by the original contract is ad- 
missible,86 such evidence is inadmissible for the pur- 
pose of explaining or interpreting an unambiguous 
written contract.86 

The oral modification of a written contract gen- 
erally is discussed in the C.J.S. title Contracts § 377. 


Time of agreement. It makes no difference how 
soon after the execution of the written contract the 
parol one was made. If it was in fact subsequent 
and is otherwise unobjectionable it may be proved 
and enlorced.®*^ 

§ 1005. - Sealed Agreements and Con¬ 

tracts Required to Be in Writing 

a. Sealed agreements 

b. Contracts required to be in writing 

a. Sealed Agreements 

Under the early common-law rule, whfch Is followed 
In some, but not other, Jurisdictions, evidence of a subse¬ 
quent unexecuted parol agreement Is Inadmissible to 
modify an executory agheement under seal. 

Under the early common-law rule, which is fol¬ 
lowed in some jurisdictions, evidence of a subse¬ 
quent unexecuted paroU agreement is inadmissible 
to modify an executory agreement under seal.^S ^ 


reversed on other grrounds 160 A. 
669, 109 N.J.Law 57, 83 A.L.R. 219. 

78. Idaho.—^Hendrix v. Gold Hldgre 
Mines, 54 P.2d 254, 56 Idaho 326. 

79. N.T.-—Chalmers v. Weed. 25 N. 
T.S.2d 196, 176 MIsc. 740, 

CO. U.S.—Pranklin Sugar Refining 
Co. V. Bgerton, C.C.A.Md., 288 P, 
698. 

Ala.—Stallings v. Savage, 90 So. 904, 
206 Ala. 486. 

Cal.—Billings v. Parm Development 
Co., 240 P. 298, 74 Cal.App. 254. 

Ga.—Guthrie v. Rowan, 131 S.B. 93, 
34 Ga.App. 671—'Phelps v. Belle 
Isle, 116 S.B, 217, 29 Ga.App. 671. 

Me.—Johnson v. Burnham, 115 A. 
261, 263, 120 Me. 491, citmg Cor. 
pxLS Juris. 

Miss.—Edrington v. Stephens, 114 
So. 387, 148 Mlss. 583. 

N.C.—^Yopp V. Aman, 193 S.B. 822, 
212 N.C. 479—ShalFer v. Gaynor, 23 
S.E. 154, 117 N.C. 15. 

Okl.—Saab v. Clawson, 280 P. 698, 
600, 138 Okl. 126, quoting Corpus 
Jnris. 

Or.—Craswell v. Biggs, 86 P,2d 71, 
76, 160 Or. 647, quoting Corpus 
Jnzls. 

Tex.—Szanto v. Pagel, Civ.App,, 47 
S.W.2d 632, error dismissed. 

Wyo.—International Harvester Co. 
of America v. Leifer, 293 P. 381, 
42 Wyo. 283. 

22 C.J. p 1275 note 89. 

81. Wis.—Schoblasky v, Rayworth, 
120 N.W. 822, 139 Wis. 116, 

83. U.S.—^Davis v. Indian Teiritory 
Co., aC.A.OkL, 93 P.2d 976—GIl- 
bert Mfg. Co. v. Stroud & Co., C. 
CA,S.D., 287 P. 627. 

Cal,—^Union Oil Co. of Califomia v. 
I^acific Surety Co., 187 P. 14, 182 
CaL 69—^Harbor Const. Co. v. Wal- 
ters, 281 P. 1062, 101 CaLApp. 470 


—^Urban v. Toakum, 264 P. 493, 
89 CaLApp. 202. 

Mont.—Quong v. McEvoy, 224 P. 266, 
70 Mont. 99. 

Okl.—Montgomery v. Eufaula Motor 
Co.. 38 P.2d 673, 170 Okl. 32—Sum- 
merall v. Covington Bros. Parm 
Loan & Investment Co., 280 P. 684, 
138 Okl. 142. 

22 C.J. p 1276 note 87. 

83. Cal.—Bard v. Kent, 99 P.2d 308, 
37 CaLApp.2d 160—State Plnance 
Co. V. Hershel Califomia Prult 
Products Co., 47 P.2d 821, 8 Cal. 
App.2d 524—^Puller v. Mann, 6 P. 
2d 999, 119 CaLApp. 668—Shimizu 
v. Nojiri, 211 P. 40, 59 CaLApp. 
375—^Hooke v. Great Western 
Lumber Co., 202 P. 492, 54 Cal. 
App, 681—Scheimer v. James, 199 
P. 827, 53 CaLApp. 207. 

Mont.—^Webber v. Killom, 212 P. 
852, 66 Mont. 130. 

SeqnlBites of executed parol agiee- 
uext 

(1) An executed parol agreement 
which will alter written contract 
must be one which is made subse¬ 
quent to execution of written con¬ 
tract.—Cushlng Refining & Gasollne 
Co. V. Smith & Smlth, 68 P.2d 782, 
180 Okl. 219. 

(2) It must conslst in the doing 
or suffering of somethlng not re¬ 
quired to be done or sulfered by the 
terms of the writing.—^Mackenzle v. 
Hodgkin, 59 P. 36, 126 Cal. 591, 77 
Am.S.R. 209—^Harbor Const. Co. v. 
Walters, 281 P. 1062, 101 CaLApp. 
470. 

Okl.—Saab v. Clawson, 280 P. 698, 
138 Okl. 126. 

Fnll perfonnaxoe as esseutlal 

“The cases are ciear that an oral ' 
agreement is not executed withln 
the meaning of the Code unless it 
has been fully performed by both, 
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parties.”—^Keeler v. Murphy, 3 P.2d 
950. 961, 117 CaLApp. 386. 

84h S.D.—Wangsness v. Stephenson, 
184 N.W. 362, 44 S.D. 636. 
Substitutlonary agreemeiit 
Parol evidence is admissible to 
Show substltution of new agreement, 
notwithstanding that original con¬ 
tract was in writing.—Gottlleb v. 
Tait^s Inc., 276 P. 446, 97 CaLApp. 
235. 

85. Cal.—^Brezniker v. T. J, Topper 
Co., 72 P.2d 896, 23 CaLApp.2d 298 
—Sintzel V. Wagner, 6 P.2d 293, 
119 Cal.App. 335—Shelley v. Mart, 
297 P. 82, 112 Cal.App. 231. 

S.D.—Singer v. Long, 222 N.W. 487, 
54 S.D. 34. 

Matter left open for ftiture negotla- 
tlons 

Where contract for. a business as-, 
soclation between the parties left* 
I open for future negotiations the 
matter of contnbution to the capital 
stock, parol evidence as to subse¬ 
quent agreement relating to the 
matter of contrlbution was admissi¬ 
ble.—Overstreet v. Merrltt, 200 P. 
11, 186 Cal. 494. 

86« La.—^F. A. Cocke Live Stock Co. 
V. Adams, 2 La,App. 608. 

87. Utah.—^Parker v. Weber County 
Irr. Dlst., 236 P. 1106, 66 Utah 364. 

22 C.J. p 1276 note 88. 

88. U.S.—^In re United Flnance Cor¬ 
poration, C.C.A.I1L, 104 F.2d 693. 

N.H.—^Larose v. Porter, 177 A. 297, 
87 N.H. 241. 

N.T.—^National Bank of Rochester v. 
Erlon-Haines Realty Co., 232 N.Y. 
S. 67, 224 App.Dlv. 642—Robertson 
V. Schoonmaker, 286 N.Y.S. 204, 
168 Mlsc. 627. 

Vt.—Colodny v. American Clothlng 
Co., 178 A. 714, 107 VL 321. 

22 C.J. p 1276 notes 91, 92. 
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contrary rule prevails in other jurisdictions, how- 
ever;®^ and even in jurisdictions where the com- 
mon-law rule is followed, it is subject to various ex- 
ceptions.s® Thus where the subsequent agreement 
has been executed^i or relates to matters as to which 
the original contract was silent,92 parol evidence 
thereof is admissible; and it has also been held 
that the time for the performance of a contract un¬ 
der Seal may be extended by parol.92 

Parol modification of sealed contracts generally 
is discussed in Contracts § 378. 

b. Contracts Bequired to Be in Writing 

Evidence of a subsequent parol agreement Is gen¬ 
erally Inadmissible to modify a wrltten contract which Is 
required to be in wrlting. 

The general rule is that evidence of a subsequent 
parol agreement is inadmissible to prove a modifi¬ 
cation of a written contract which is required to be 
in writing.94 The general rule is usually inapplica- 
ble, however, where the subsequent agreement has 


been executed,95 or where acts amounting to an es- 
toppel are shown.®® The effect of the statute of 
frauds with respect to oral modification of writ- 
ten contracts is discussed in the CJ.S. title Frauds, 
Statute of § 232, also 27 CJ. p 327 note 44-p 331 
note 91. 

§ 1006. -Applications of Principle 

a. In general 

b. Leases 

a. In General 

The rule authorizing parol proof of a subsequent 
agreement has been applied with reference to various 
particular writings, Including bilis and notes, mortgages, 
and building, carriage, employment, and sales contracts. 

The rule authorizing parol proof of a subsequent 
agreement between the parties to a writing has 
been applied with reference to various particu¬ 
lar writings,®'^ including bilis and notes,98 niort- 
gages,99 and, likewise, the rule has been ap- 


89. La.—Parior City Lumber Co. v. 
Sandel, 173 So. 737, 186 La. 982. 

Mass.—Tashjian v. Karp, 177 N.E. 
816, 277 Mass. 42. 

S.C.—^Koth V. County Board of Bdu- 
cation of Jasper County, 140 S.B. 
99, 141 S.C. 448, 66 A.L.R. 682. 

90 . IlL—Martin v. Topliff, 88 111. 
App. 362. 

N.H.—^Larose v. Porter, 177 A. 297, 
87 N.H. 241. 

91. 111.—^Worrell v. Forsyth, 30 N. 
E. 673, 141 111. 22—Stonekingr v. 
Long, 142 Ill.App. 203. 

N.H.—Larose v. Porter, 177 A, 297, 
87 N.H. 241. 

Inteutloxi. of parties is the basis 
of this exception.—In re United Fi- 
nance Corporation, C.C.A.in., 104 F. 
2d 593. 

92. Time of performasLoe 

(1) The time of performance of a 
sealed contract may be flxed by a 
subsequent parol agreement where 
the original contract Is silent on 
that point.—Lawrence v. Miller, 86 
N.T. 131. 

(2) So where a contract of sale 
under seal did not specify the time 
for delivery of certain stock, proof 
of a subsequent oral agreement as to 
the time of delivery was admissible. 
—^Knabe v. Bowles, 91 A. 667, 123 
Md. 476. 

93. Fla.—Branch v. Wilson, 12 Fla. 
543. 

Ezeoated paxol agreemesit 
Time of performance of obligation 
under seal may he extended by ex- 
ecuted parol agreement.—^Larose v. 
Porter, 177 A. 297, 87 N.H. 241. 

»4. La.—Conklin v. CafCaU, 179 So. 
434, 189 La. 301—In re Industrial 


Homestead Ass’n, App., 198 So. 
528. 

Md.—James L. Kernan Co. v. Cook, 
169 A. 256, 162 Md. 137. 

Mo.—^McWilliams v. Drainage Dist. 
No. 19, Caldwell County, 224 S.W. 
36, 204 Mo.App. 237. 

N.J.—Schiff V. Alexander, 130 A. 133, 
3 N.J.Misc. 817. 

N.C.—Roebuck v. Carson, 146 S.B. 
708, 196 N.C. 672. 

Tex-—Maples v. Maples, Civ.App., 275 
S.W. 1091. 

Wash.—Cameron v. Purbaugh, 227 P. 
858, 130 Wash. 440—McInnis v. 
Watson, 200 P. 678, 116 Wash. 680. 
22 C.J. p 1276 note 97. 

Subsequent verbal agreement can^ 
oellng insxixanoe poUcy is Inadmis¬ 
sible under the Louisiana statute.— 
Laurent v. Unity Industrial Life Ins. 
Co.. 179 So. 586, 189 La. 426. 

95. Tex.—Ridgell v. Farmers’ Nat. 
Bank of Rockwall, Civ.App., 276 
S.W. 8'58. 

Wash.—Gabrielson v. Swinburne, 51 
P.2d 368, 184 Wash. 242—Mott v. 
McDonald, 266 P. 153, 147 Wash. 
106—McInnis v. Watson, 200 P. 
678, 116 Wash. 680. 

SubstLtuted mode of performance 
In a suit on a written contract of 
sale, defendant may introduce parol 
evidence to prove, not a substituted 
contract, but the assent of the par¬ 
ties to a substituted mode of per¬ 
formance of the original contract, 
when performance is completed.—^Al- 
bert Mackie & Co. v. S. S. DaJe & 
Sons, 84 So. 453, 122 Miss. 430. 
Ezeoutlon or performance not shown 
Wash.—Cameron v. Purbaugh, 227 P. 
858, 130 Wash. 440—^McInnis v. 
Watson, 200 P. 578, 116 Wash. 680. 

lOlL 


96m Neb.—^Hecht v. Marsh, 181 N.W. 

136, 106 Neb. 602, 17 A.L.R, 1. 
Bstoppel not shown 
Wash.—McInnis v. Watson, 200 P. 
578, 116 Wash. 680. 

97. Asslgnment of lease 

Tex.—^Wallace v. Renfroe, Civ.App., 
124 S.W.2d 466, error dismissed, 
Judgment correct. 

Fartnership artloles 
Parol evidence Is admissible to 
Show a mutual agreement between 
partners to a change of the flrm 
na me from that stated in the part- 
nership articles.—Dorough v. Har- 
rington, 42 So. 557, 148 Ala. 305. 
Patent lloense oontraot 
U.S.—In re Alibright-Nell Co., C.a 
A.I11., 78 F.2d 430. 

98. U.S.—^Polk County Nat. Bank of 
Bartow v. Shelton, C.C.A.Fla., 69 
F.2d 352. 

Conn.—Simone v. Kirschner, 124 A. 
20, 100 Conn. 427. 

111.—^Lowe V. Huckins, 190 N.B. 683, 
356 111. 360. 

Kan.—Andregg v. Sparrow, 107 P.2d 
739, 152 Kan. 744. 

La.—Investors Homestead Ass'n v. 
Anglada, 192 So. 69, 193 La. 596— 
Parior City Lumber Co. v. Sandel, 
173 So. 737, 186 La. 982. 

N.C.—^Farmers' Co-op. Fertilizer Co. 
V. Bason, 139 S.B. 376, 194 N.C. 
244. 

Pa.—Tradesmen's Nat. Bank & Trust 
Co. V. Cummings Bros. Co., 169 A. 
452, 806 Pa. 280. 

99. La.—^Parior City Lumber Co. v. 
Sandel, 178 So. 737, 186 La. 982. 

Mo.—^Van Sant v. Austin-Hamill- 
Hoover Live Stock Commission 
Co.,' 295 S.W. 506, 221 Mo.App. 1096. 
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plied to contracts of carriage^ employment con- 
tracts,2 contracts for buildings or other works,^ 
and sales contracts.^ In the application of the 
rule parol or extrinsic evidence has been held 
admissible to show an extension of the terms of 
the contract;5 the renewal of a contract which is 


by its terms renewable at its expiration by mu- 
tual consent;® a subsequent agreement for a dif¬ 
ferent mode of performance a subsequent agree¬ 
ment as to the time of performance® or of delivery 
of goods soldthe enlargement of a power grant- 


K.I. —^Whipple V. Rhode Island Hos- 
pital Trust Co., 155 A. 6S7. 

S.C.—Blume v. Weston, 127 S.E. 561, 
131 S.C. 433. 

Tex.—Baughn v. Hensley, CivA-pp., 
14 S.W.2d 368. 

“Wash.—Mott V. McDonald, 265 P. 
153, 147 Wash. 106—Bates v. 

Northern Bond & Mortgagre Co., 
225 P. 52, 129 Wash. 343—Sheller 
V. Seattle Title Trust Co., 206 P. 
847, 120 Wash. 140. 

1. N.T.—Clyde v. Wood, 179 N.T.S. 
252, 189 App.Dlv. 737. 

2. U.S.—New York Alaska Qold 
Dredgingr Co. v. Walbrldgre, C.C.A- 
Alaska, 76 F.2d 655. 

Ala.—Moore v. Williamson, 104 So. 

645, 213 Ala. 274, 42 A-LR. 981. 

Cal.—^Berry v. De Haven, 232 P. 759, 
70 CaLApp. 30. 

Ga.—^American Nat. Ins. Co. v. 
Lynch, 176 S.B. 546, 49 Ga.App. 
580—^Wlmherly v. Tanner, 129 S.B. 
306, 34 Ga,App. 313—J. T. Tice Co. 
V. Evans, 123 S.E. 742, 32 Ga.App. 
385—R. Mitchell & Son v. La 
Fayette Investment & Realty Co., 
118 S.E. 777, 30 Ga.App. 696. 

Idaho.—Idaho Gold Dredgrlngr Corpo¬ 
ration V. Boise Payette Lumber 
Co., 115 P.2d 401. 

Ky.—^National Union Flre Ins. Co. v. 
Duvall, 104 S.W.2d 220, 268 Ky. 
168. 

Mass-—Dlxon v. Lamson, 136 N.E. 
346, 242 Mass. 129—Rlchardson v. 
Hooper, 13 Plck. 446. 

Wash.—^Parker Lumber & Box Co. 
V. .®tna Casualty & Surety Co., 
248 P. 795, 140 Wash. 262. 

Brokexaffe oontraot 
Idaho.—Shake v. Payette Valley Pro¬ 
duce Exchan^re, 245 P. 683, 42 Ida¬ 
ho 403. 

Mlch.—Jacob v. Cummings, 182 N.W. 
115, 213 Mlch. 373. 

Tex.—^Pyron v. Brownfleld, Civ.App., 
238 S.W. 725. 

a Ariz.—Sitkin v. Smith, 276 P, 
521, 35 Ariz. 226, 66 A.L.R. 645. 
Ark.—Caldwell v. Dunn, 245 S.W. 
809, 156 Ark. 126. 

Kan.—Cretcher v. Fisher Mach. 
Works Co., 226 P. 1041, 116 Kan. 
54. 

La.—Boland Mach. & Mtg, Co. v. 

Favret, App., 177 So. 836. 

Mo.—Kennedy v. Bowlmgr, 4 S.W.2d 
438, 319 Mo. 401. 

N.J.—^Bartz v. MacFarland, 14 A.2d 
261, 125 N,J.Law 59. 

N.C.—Pack V. Katzin, 1 S.E.2d 566, 
215 N.C. 233. 

Pa.—^Trlmble v. Fester, 162 A. 337, 

. 106 PaSuper. 544. 


Tex.—^Postal Savlngrs & Loan Ass'n 
V. Powell, Clv.App., 47 S.W.2d 343, 
error refused. 

4. Ariz.—^Kllboum v. Marshall, 206 
P. 786, 24 Ariz. 63. 

Cal.—Bard v. Kent, 99 P.2d 308, 37 
Cal. App. 2d 160. 

Ga.—^Walker v. Calhoun, 149 S.E. 

791, 40 Ga.App. 385. 

111.—Lyon & Healy v. Central States 
Hotel Co., 16 N.B.2d 165. 296 111. 
App. 246. 

lowa.—^Webster County Buick Co. v. 
Nebraska Buick Automobile Co., 
249 N.W. 203, 216 lowa 485—Por¬ 
ter V. Carney, 172 N.W. 644, 18‘6 
lowa 424. 

La.—Hughes & Co. v. Buillard, 3 La. 
App. 639. 

Minn.—Haflz v. Midland Loan Fi- 
nance Co., 287 N.W. 677, 200 Minn. 
76. 

N.T.—^R, & M. Chevrolet Co. v. Drug 
Luncheonette Supply Co., 296 N.Y. 

S. 364. 163 Misc. 57. 

N.C.—^Acme Mfg. Co. v. McPhall, 106 
S.E. 672, 181 N.C. 205. 

Pa.—Frechie v. Boyd, 100 Pa.Super. 
553. 

N.Y.—R. & M. Chevrolet Co. v. Drug 
Luncheonette Supply Co., 296 N. 
Y.S. 864, 163 Misc. 57. 

Tex.—Bllerd v. Bell, 249 S.W. 4’56, 
112 Tex. 536—^Wilson v. Enfield, 
Clv.App., 249 S.W. 531. 

5 Ga.—Savannah, etc., R. Co. v. 

Wldeman, 25 S.E. 400, 99 Ga. 245. 
Pa.—^Hill V. Freeport Waterworks 
Co., 40 Pa.Super. 592. 

6, Tex.—^Pasteur Vaccine Co. v. 
Burkey, 64 S.W. 804, 22 Tex.Civ. 
App. 232. 

CondltloiLal ox CLiialifled reaiewal 
“Oral evidence of a condltlonal or 
qualifled renewal is just as compe¬ 
tent as evidence of an unquaJlfied re¬ 
newal.”—Gode V. Russell, lowa, 194 
N.W. 85, 86. 

7- Miss.—^Albert Mackle & Co. v. S. 
S. Dale & Sons, 84 So. 453, 122 
Miss. 430. 

PasrxneiLt In other than money 

The maker of a note may show 
by parol that after the note was 
made it was agrreed that payment 
should be in something other than 
money. 

Fla.—Wllson v, McClenny, 13 So. 
873, 32 Fla. 363. 

Wash.—^Mott V. McDonald, 266 P. 

153, 147 Wash. 106. 

Agreement for oredit 
Subsequent parol agreement to ap- 
ply certaln credlts on wrltten con- 
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tract as payment may be shown by 
parol. 

Ga.—^Walker v. Calhoun, 149 S.E. 791, 
40 Ga.App. 885. 

Minn.—Rugland v. Thompson, 51 N. 

W. 604, 48 Minn. 539. 

Tex.—^Dooley v. Gray, Civ.App., 64 
S.W.2d 558, error dismissed. 
Change in plaoe of performanoe 
may be shown by parol evidence. 
Md.—Coates v. Sangston, 6 Md. 121. 
Pa.—^Malone v. Dougherty, 79 Pa. 46. 

8 . Minn.—Hajflz v. Midland Loan Fi- 
nance Co., 287 N.W. 677, 206 Minn. 
76. 

Mo.—Boland v. L. H. Prentlce Co., 
App., 249 S.W. 96. 

Pa.—^Frechie v. Boyd, 100 Pa.Super. 
553. 

22 C.J. p 1277 note 20. 

Time of payment 

(1) Parol evidence is competent to 
Show a subsequent agreement be- 
tween the parties to a written in- 
strument as to the time for the pay¬ 
ment of money due or to become 
due by the terms of the contract— 
Freeman v. Bell, 63 S.E. 682, 160 N. 
C. 146—22 C.J. p 1276 note 19. 

(2) So a subsequent agreement to 
extend or otherwlse change the time 
of payment may be properly shown 
by parol evidence. 

U.S.—^Williams v. Employers’ Llabil- 
ity Assur. Corporation, Limited, of 
London, England, C.C.A.Tex., 69 F. 
2d 285. 

Ariz.—Button v. Wakelln, 16 P.2d 
966, 141 Ariz. 84, followed in 15 
P,2d 960, 41 Ariz. 94. 

Conn.—Simone v. Kirschner, 124 A. 
20 , 100 Conn. 427. 

Kan.—^Andregg v. Sparrow, 107 P.2d 
739, 162 Kan. 744. 

Mo.—^Maln Street Bank v. Werner, 
App., 7 S.W.2d 723. 

N.Y.—^Nester v. Nester, 19 N.Y.S.2d 
426, reversed on other grounds 22 
N.Y.S.2d 119, 269 App.Dlv. 1066. 
N.C.—^Farmers’ Co-op. Fertlllzer Co. 
V. Eason, 189 S.E. 376, 194 N.C. 
244. 

Pa.—Tradesmen*s Nat Bank & Trust 
Co. V. Cummings Bros. Co., 159 A. 
462, 306 Pcu 280—Frechie v. Boyd, 
100 Pa.Super. 663. 

Tex.—Ware v. Falrbanks-Morse Co. 

of Texas, Civ.App., 217 S.W. 211. 
22 C.J. p 1276 note 19. 

9. N.Y.—^Potter v. Kurlander Bros. 
& Harfleld Cloak & Suit Co., 186 
N.Y.S. 556, 114 Misc. 117. 

Ga.—^Breman v. Rodbell, 120 S.B. 
697, 81 Ga.App. 358. 
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ed;i® the making of warranties as to property 
sold 2 Ln agreement as to the place of delivery 
or the manner of shipment;i3 an agreement made 
after the execution of a bili of sale that title should 
remain in the vendor for a time;i^ and an agree¬ 
ment to lowerl5 or increasel® the rate of interest 
on a mortgage, or to make the interest payable 
semiannually instead of annually.17 

b. Leases 

The rule authorizing proof of a subsequent paroi 
agreement applies, subject to certain limitatione, to 
Jeases. 

The rule in some jurisdictions is that paroi or 
extrinsic evidence of a subsequent agreement is ad- 
missible to prove the abrogation or modification of 
a written lease,i* at least where the lease is not one 
which the law requires to be in writing>9 in oth- 
er jurisdictions, however, sometimes under applica- 
ble statutory provisions, the rule is that evidence of 


a subsequent unexecuted paroi agreement is inad- 
missible,^® especially where the lease is one which 
is required to be in writing^i or is imder seal.^^ 
However, the latter rule does not apply where the 
subsequent agreement has been executed;^^ and it 
has been said to be inapplicable to a paroi agreement 
for the extension of a sealed lease.24 Evidence of 
a subsequent paroi agreement is usually admissible 
where it is entirely consistent with the original 
agreement,25 as, for example, where it deals with 
a subject not considered in the original lease,26 or 
where it is offered for the purpose of showing a 
new agreement which was to become effective on 
termination of the original lease and it has also 
been held proper to show by paroi a subsequent 
agreement which the parties intended as a substi¬ 
tute for the original lease.^s Paroi or oral modifi¬ 
cation of written and of sealed leases generally is 
discussed in the CJ.S. title Landlord and Tenanf § 
229, also 35 C.J. p 1172 notes 14-22. 


Pa —^Fahey v. Adama, 78 Pa.Super. 
209. 

22 C.J. p 1277 note 21. 

10. 111.—Hartford F. Ins. Co. v. WH- 
cox, 57 111. 180. 

11 . Oal.—^Western Steel & Englneer- 
ing Co. V. Peykert, 232 P. 465, 69 
CaLApp. 763. 

ITeb.—McCormick Harvesting Mach- 
Co. V. Hiatt, 95 N.V^. 627, 4 Neb. 
(Unoff.) 587. 

Tex.—^Bell v. Self, Civ.App., 210 S.W. 
304. 

12 . N.H.—Miles v. Roberts, 34 N.H. 
245. 

13. Mich.—Town v. Jepson, 95 N.W. 
742, 133 Mich. 6'73. 

0hipiiLesi.t by different boat 
A subsequent agreement that the 
goods are to be shipped by another 
boat than that named, may be es- 
tabllshed by paroi.—Hedricks v. 

Steamshlp Mornlng Star, 18 La.Ann. 
353—10 C.J. p 199 note 93. 

14. N.Y.—^Keeney v. Swan, 2 N.T. 
St. 214. 

15. N.J.—Sharp v. Wyckoff, 39 N.J. 
Eq. 376. 

18. Man.—Standard Tnists Co. v. 
Hurst, 24 Man. 185. 

17. N.J.—Sharp v. Wyckoff, 39 N.J. 
Eq. 376. 

18. Kan.—^Weigand v. Leber, 244 P. 
1038, 120 Kan. 704. 

lia.—^Algiers Homestead Ass'n v. Sa- 
lathe, App., 188 So. 202—Flanders 
V. Cox, 130 So. 838, 15 La.App. 267. 
Or.—^Knight v. Potter, 32 P.2d 1014, 
147 Or. 339. 

19. La.—Salley v. Louviere, 162 So. 
811, 183 La. 92, settlng aside, App., 
158 So. 676. 

90^ Cal.—^Parlgrlan v. Cltizens Nat. 
Trust & Savings Bank of Los An- 
geles, App., 110 P.2d 117—Sudden 


Lumber Co. v. Blue Diamond Co., 
59 P.2d 545, 15 Cal.App.2d 344. 

111.—First Trust & Savings Bank v. 
Economical Drug Co., 250 111.App. 
112 . 

Mont.—Quong v. McEvoy, 224 P. 266, 
70 Mont. 99. 

OkL—Stebbins v. Lena Lumber Co., 
214 P. 918, 89 Okl. 244. 

21. Wash.—^Mclnnls v. Watson, 200 
P. 678, 116 Wash. 680. 

Optlon to lease 

Where a written option to lease 
is required to be in writing, its ex¬ 
tension cannot be shown by evidence 
of a subsequent oral option.—^Loft, 
Inc. V. Glen Kldge Realty Corpora¬ 
tion, 12 N.T.S.2d 677. 

22. Vt.—Colodny v, American Cloth- 
ing Co., 178 A. 714, 107 Vt. 321. 

23. U.S,—Qray v. Schoonmaker, D.C. 
111., 30 F.Supp. 1019. 

Ili.—Snow V. Grlesheimer, 120 111. 
App. 616, afflrmed 77 N.B. 110, 220 
111. 106. 

Wash.—Gabrielson v. Swlnburne, 61 
P.2d 368, 184 Wash. 242. 

24. 111.—Martin v. Topliff, 88 111. 
App. 362. 

Written extension 
Where the parties to a written 
lease subsequently execute a writ¬ 
ten option to extend it, such option, 
not being paroi evidence, may be 
properly admitted wlthout violating 
the paroi evidence rule.—Curry v. 
Bacharach Quality Shops, 117 A. 435, 
271 Pa. 364. 

26. Ind.—Karstedt v. Glick, 172 N. 

E. 198, 96 Ind.App. 55. 

Tex.—Texas Co. v. Burkett, Civ.App., 
266 S.W. 768, afflrmed 296 S.W. 
273, 117 Tex. 16, 54 A.L.R. 1397. 
Provldlng for method of payment 
Where landlord Corporation was 
sole stockholder of undertenant, ar- 
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rangement for offset of rent due 
landlord by tenant agalnst rent due 
tenant by undertenant was not an 
attempt to vary terms of lease, but 
merely provided for method of pay¬ 
ment.—^Raslo Realty Co. v. Schwartz, 
292 N.T.S. 311, 161 Misc. 467. 

2& Ky.—Smith v. Cloyd, 86 S.W.2d 
873, 874, 260 Ky. 393, cltlng Cor¬ 
pus Jnxis. 

Place of p«yment of rent 
Where a rental contract providing 
for monthly payments of rent flxed 
no place of payment, a subsequent 
oral agreement that payment should 
bo made at the lessee's place of busi- 
ness did not vary the terms of the 
written contract-—Thomasson v. 

Horton, 107 S.B. 363, 27 Ga.App. 27. 
Bepairs 

Where a tenant is not obligated by 
his lease to make any particular re- 
pairs, evidence of a subsequent paroi 
agreement whereby certain repairs 
are agreed on is admissible.—^Wood- 
worth V. Thompson, 62 N.W. 460, 44 
Neb. 311—22 C.J. p 1276 note 14. 
Time for olearing title 
Testimony that parties to oil and 
gas lease stipulated title should be 
cleared by specifled date or money 
retumed to lessee was not inadmis-i 
sible as >rarylng terms of written 
lease where lease speclffed no par¬ 
ticular time.—^Pierson v. Davidson, 
233 N.W. 829, 252 Mich. 319. 

Ownership of trade flxtnreg on 
leased premises may be shown by 
evidence of subsequent paroi agree¬ 
ment.—^Podlech V. Phelan, 44 P. 838, 
13 Utah 333. 

27. 111.—^Buesch v. McCullough, 246 
111.App. 68. 

28- Pa.—^Remaley v. People's Nat- 
ural Gas Co., 161 A. 820, 307 Pa. 
237. 
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Amount of rent, While paroi evidence of a sub- 
sequent agreement modifying a lease as to the 
amount of rent has been held admissible,^^ there 
is contrary authority;30 and in some jurisdictions 
such an agreement may be shown only to the ex- 
tent that it has been executed.®^ Paroi modifica- 
tion of a lease as to the amount of rent generally 
is discussed in the C.J.S. titie Landlord and Ten- 
ant § 503, also 36 C.J. p 347 notes 78-83. 

§ 1007. Subject Matter 

a, General niles as to Identification 

b. Applications of rules 


a. Oeneral Eules as to Identification 

Paroi or extrinsic evidetice is usuaily admlsslble to 
fdentify, explain, or deflne the subject matter of a wrlt- 
ing, or to apply the writing to its subject matter. How- 
ever, the writing Itself must contain a description suffi¬ 
cient to serve as a foundation for the admission of paroi 
evidence and such evidence must be consistent with the 
writing. 

Paroi evidence is always admissible where it is 
necessary in order to identify, explain, or define the 
subject matter of a grant, mortgage, contract, or 
other writing,22 or where it is necessary to apply 
the instrument or a description therein to its sub- 


29. N.J.--Segal V. M. H. Harris. 
Inc., 10 A.2d 748, 1-24 N.J.Law 31. 

Or.—Sherman, Clay & Co. v. Buffum 
& Pendleton, 179 P. 241, 91 Or. 
'362. 

23 C.J. p 1276 note iS—36 C.J. P 347 
note 78. 

30. Ohio.—^American Jewelry Co. v. 
Barrs Self-Drlver Co., 192 N.E. 
865, 48 Ohio App. 239. 

31. Cal.—State Guaranty Corpora¬ 

tion V. Hichardson, 49 P.2d 606, 9 
Cal.App.2d 287—Stoltenberg v. 

Harveston, 34 P.2d 472, 1 Cal.2d 
264. 

Vt.—Colodny v. American Clothing 
Co., 178 A. 714, 107 Vt. 321. 

Waah.—Mcinnis v. Watson, 200 P. 

678, 116 Wash. 680. 

36 C.J. p 347 note 79. 

33- U.S.—^Wells Fargo Bank & Un¬ 
ion Tnist Co. V. McDuffle, C.C.A. 
Cal., 71 F.’2d 720, certiorari denied 
McDuffie V. Wells Fargo Bank & 
Union Tnist Co., 55 S.Ct. 346, 293 
U.S. 626, 79 L.Ed. 713--Palmer v. 
Aeolian Co., C.C.A.Iowa, 46 F.2d 
746, certiorari denied 51 S.Ct. 660, 
283 U.S. 851, 75 L.Ed. 1468—Wil- 
son V. W. R. Grace & Co„ C.C.A, 
Cal., 4 F.2d 673—Smith v. Brown, 
C.C.A.Tex., 3 F.2d 926. 

Ala.—^Pieme v. Arata, 80 So. 811, 202 
Ala. 427. 

Ark.—^Ashton Glassell Co. v. Mans- 
field ‘Lumber Co., 39 S.W.2d 324, 
183 Ark. 895—Riddle v. Holcomb, 
254 S.W. 629. 160 Ark, 266. 

Cal.—Lemm v. Stillwater Land & 
Cattle Co.. 19 P.2d 786, 217 Cal. 
474—Slankard v. Wagnon, 183 P. 
662, 181 Cal. 135—Staley v. Mc- 
Clurken, 96 P.2d 806, 35 Cal.App.2d 
1622—^Bayles v. Browning, 24 P.2d 
646, 133 Cal.App. 618—Knight v. 
Paulton, 14 P.2d 94, 126 Cal.App. 
688—Dalry Food Store v. Alpert, 

3 P.2d 61, 116 CaLApp. 670—Fid- 
ler V. Board of Trustees of Rose> 
ville Union High School, 296 P. 912, 
112 CaLApp. 296—Wardcn v. Bran- 
‘des. 284 P. 1060, 103 Cal.App. 744 
—Bichardson v. 0*Hanrahan, 266 P. 
1103, 83 CaLApp. 416*—Gamble v. 
Fierman, 255 P. 269, 82 Cal.App. 
180—Cowing V. WofCard, 229 P. . 


883, 68 Cal.App. 638—Hancock v. 
Clark, 204 P. 1098, 66 Cal.App. 277. 
Del.—Cieniewicz v. Sllwka, 128 A- 
627, 14 DeLCh. 362. 

Ga.—^Motz V. Alropa Corporation, 16 
S.B.2d 237—^Prudential Ins. Co. of 
America v. Hill, 163 S.B. 616, 170 
Ga. 600—Cowart v. Strickland, 163 
S.E. 415, 170 Ga. 630—Oliver v. 
Head, 2 S.E.2d 716, 60 Ga.App. 13 
—Long V. Cash, 189 S.B. 73, 64 
Ga.App. 764. 

Ind.—Old First Nat. Bank & Trust 
Co. V. Scheuman, 13 N.B.2d 661, 214 
I Ind. 662, 119 A.L.R. 1166—Keith- 
ly V. Cralg. 136 N.B. 166, 79 Ind. 
App. 403. 

lowa.—^Lackey v. Melcher, 28l N.W. 
225, 226 lowa 698—BaJtey v. 

Moeller. 171 N.W. 289, 185 lowa 
916—Hanson v. Hali Mfg. Co., 169 
N.W. 471, 184 lowa 1091. 

Kan.—Brown v. Oliver, 266 P. 1008, 
123 Kan. 711—Farmers* State Bank 
of Cuba V. Blazek, 222 P. 748, 116 
Kan. 178. 

Ky.—^Apple v. McCullough, 38 S.W. 
2d 966, 239 Ky. 74—Isert's Adm'r 

V. CarrolL 294 S.W. 783, 220 Ky. 
54—Taylor v. Williams, 260 S.W. 
820, 199 Ky, 164. 

Mass.—Bianconi v. Crowley, 162 N.B. 
305, 266 Mass. 187—Blanchard 

Lumber Co. v. Maher, 146 N.E. 62, 
250 Mass. 159. 

Mich.—Nichols v. Seaks, 296 N.W. 
596, 296 Mich. 154. 

Mlnn.—Selover v. Selover, 277 N.W. 
206, 201 Mlnn. 662—^In re Seper^s 
Estate, 264 N.W. 427, 196 Minn. 
60—Splelman v. Alblnson, 236 N. 

W. 319, 183 Minn. 282. 

Miss.—^Massachusetts Protectlve 

Ass*n V. Cranford, 102 So. 171, 137 
Miss. 876—Glover v. F&.lls, 82 So. 
4, 120 Miss. 201. 

Mont.—Barkemeyer Grain & Seed 
Co. V. Hannant, 213 P. 208, 66 
Mont 120. 

N**H.—^R. P. Robinson Co. v. Drew, 
144 A. 67, 83 N.H. 469. 

NT-J.—^Vassar Holding Co. v. Wu- 
ensch, 136 A 88, lOO N.J.Eq. 147— 
Wollenburg v. Rynar, 124 A 361, 
96 N.J.Eq. 38—^Welss v. Gross, 166 
A. 90, 11 N.J.Misc. 41—^Winfleld v. 
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Saunders, 14'7 A. 537, afflrming 142 
A 907, 6 N.J.Misc. 8^3. 

N.M.—Garcia v. Plneda, 276 P. 370, 
33 N.M. 651. 

N.T.—Cordua v. Guggenhelm, 8 N. 
B.2d 274, 274 N.Y. 61, reverslng 
In re Andrew^s Will, 290 N.T.S. 
427, 248 App.Div. 771—Brlll v. 

Brandt, 26 N.T.S.2d 477, 176 Misc. 
680. 

Okl.—Chickasaw Lumber Co. v. Kuu- 
kel, 82 P.2d 1003, 1006, 183 Okl. 
347, quoting Coipus Juris. 

Or.—Securlty Savings & Trust Co- 

V. Ogden, 261 P. 69, 12‘3 Or. 370* 
—Merchant v. Marshfleld Realty &■ 
Trading Co., 18‘8 P. 174, 95 Or. 439. 

Pa.—In re Brolasky’s Estate, 163 A-. 
292, 309 Pa. 30—Hepler v. Shenk, 
146 A 63, 296 Pa. 108—Miller v. 
Mlller, 131 A 23'6, 284 Pa. 414— 
Laidley v. Rowe, 119 A 474, 275 
Pcu 389—^Lawrence Leather Co. v. 
Ullman Hide & Leather Co., 82. 
Berks Co. 143. 

S.C.—Halsey v. Minnesota-South 

Carolina Land & Timber Co., 177 
S.E. 29, 174 S.C. 97, 100 AL.R. 1— 
Southern Coal Co. v. Rice, 116 S. 
E. 816, 122 S.C. 484. 

Tenn.—^Robertson v. Ramsey, 66 

W. 2d 1022, 17 Tenn.App. 248—Pol- 
skee V. Friedlander, 8 Tenn.App. 
533. 

Tex.—Chapman v. Crichet, 96 S.W.2d 
360, 127 Tex. 690, reversing Crich¬ 
et V. Chapman, Clv.App., 63 S.W.. 
2d 1099, rehearing denied Chap¬ 
man V. Crichet, 96 S.W.2d 64, 127 
Tex. 690—Smith v. Sorelle, Com. 
App., 87 S.W.2d 703, reverslng Bus- 
by V. Smith, Clv.App., 53 S.W.2d 
138—Acme Products Co. v. Dunlap, 
Clv.App., 108 S.W.2d 274—Watson. 
V. Magnolia Petroleum Co., Civ. 
App., 81 S.W.2d 138—National 
Bank of Commerce of Houston v. 
Irvine. Clv.App., 73 S.W.2d 929, 
error refused—Pecos Mercantlle Co. 

V. Texllte, Inc., Clv.App., 65 S.W. 
2d 811, afflrmed Texllte Inc, v. Pe¬ 
cos Mercantlle Co., 96 S.W.2d 73,. 
128 Tex. 67—Slmpson v. Fulcher, 
Clv.App.. 45 S.W.2d 1012, error re¬ 
fused—Reld V. Byrd, Civ.App., 34 S. 

W. 2d 306—^McGranahan Lumber Co. . 
V. Pyramid Asbestos & Roofing Co., . 
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ject matter and to enable the court to execute it.®* 
Accordingly, where the subject matter of the writ- 
ing is imperfectly described therein or the descrip- 
tion is in some respects inaccurate, ambiguous, or 
yery general in character, it is always compe¬ 


tent to aid the description and identify the subject 
matter to which it is intended to apply and to apply 
the description to such subject matter by extrinsic 
evidence not inconsistent with what is written.*^ 
The rule applies even though the contract or trans- 


Clv.App.i 18 S.'W.2d 224, error re- 
fused—Stein v. Hamman, Civ.App., 
13 S.W.2d 234, certifled questions 
answered 6 S W.2d 362, 118 Tex. 
16, rehearingr denied 9 S.W.2d 1104, 
118 Tex. 16—City of Ranger v. 
Hagaman, Clv.App., 4 S.W.2d 697 
—Basterling v. Simmons, Civ.App., 
293 S.W. 690—Fidelity Union Flre 
Ins. Co. V. McDonald, Civ.App., 249 
S.W. 638—Raney & Hamon v. Ham- 
ilton & White, Civ.App., 234 S.W. 
229. 

yt.—^Walah v. Parrington, 165 A. 914, 
106 Vt. 269. 

Ya.—Bradshaw v. Booth, 106 S.E. 
656, 129 Va. 19. 

y^agh.—^Bertelson v. Arthur, 244 P. 
695, 696, 138 Wash. 446, citing Cor¬ 
pus Juris —Svarz v. Dunlap, 235 P. 
801, 134 Wash. 656. 

YT-.Va.—Brecker v. Brecker, 193 S.E. 
439, 119 W.Va. 298—Rua v. Bow- 
yer Smokeless Coal Co., 99 S.E. 
213, 84 W.Va. 47. 

y^is.—Darling & Co. v. Frank Carter 
Co., 242 N.W. 619, 208 Wis. 222. 
^yo.—Yellowstone Sheep Co. v. Dia¬ 
mond Dot Live Stock Co., 297 P. 
1107, 1110, 43 Wyo. 16, quoting 
Ckirpus Juris. 

22 C.J. p 1261 note 11. 

VTature and qualities of suhject *’ 

As written instrumenta are to be 
interpreted according to their sub¬ 
ject matter, parol evidence may be 
introduced to ascertain the nature 
and qualities of the subject to which 
the instrument refers, for evidence 
to explain the subjoct matter of an 
agreement is essentially different 
from that which varies the terms in 
which the contract is expressed.— 
Marion T. Pannaly, Inc., v. Illinois 
Cent. R. Co., La.App., 160 So. 131— 
22 C.J. p 1270 notes 63-64. 

Plffereut descriptioris In different Izu 
stmments 

Where different Instruments relat- 
Ing to property describe it in a dif¬ 
ferent manner, it may be shown by 
parol that such different descrlp- 
tions relate to the same piece of 
property, if they are not absolutely 
repugnant.—Stewart v. Chadwick, 8 
lowa 463—22 C.J. p 1273 note 82. 

83, U.S.—Maier v. Continental Oil 

Co., C.C.A.Ind., 120 P.2d 237— 
American Trust Co. v. Butler, C. 

C.A.Fla., 47 F.2d 482. 

Ala.—Daniel v. Wade, 83 So. 99, 203 
Ala. 355. 

Ark.—^Neal v, Harris, 216 S.W. 6, 
140 Ark. 619—^Ashcraft v. Tucker, 
206 S.W. 896, 136 Ark. 447. 

Cal.—E. E. McCalla Co. v. Sleeper, 
288 P. 146, 106 Cal.App. 662—Mc- 


Kevitt V. City of Sacramento, 203 
P. 132, 55 Cal.App. 117—Security 
Inv. Co. of San Bemardino v. 
Bartram, 202 P. 337, 54 Cal.App. 
540. 

Conn.—Gendleman v. Mongillo, 114 
A. 914, 96 Conn. 641. 

D.C.—Tyssowski v. P. H. Smith Co., 
36 App.D.C. 403. 

Fla.—Simons v. Tobln, 104 So. 683, 
89 Fla. 321. 

Ga.—Smith v. Federal Land Bank of 
Columbia, 181 S.E. 149, 181 Ga. 1 
—^Holder V. Jordan Realty Co., 164 
S.E. 363, 170 Ga. 764—Reeves v. 
Whittle, 163 S.E. 53, 170 Ga. 408, 
72 A.L.R. 406—Stanaland v. Kome, 
142 S.E. 142, 166 Ga. 686—Porter 
V. Paschal, 126 S.E. 846, 159 Ga. 
416—Calhoun v. Ryals, 124 S.E. 
867, 169 Ga. 36—H. A. Dover & 
Son V. Iroquois Mfg. Co., 117 S.E. 
109, 30 Ga.App. 136. 

111.—Rockford Trust Co. v. Moon, 18 
N.E.2d 447, 370 111. 260—Harder v. 
Matthews. 141 N.E. 442, 309 111. 
648—^Higinbotham v. Blair, 139 N. 

E. 909, 308 111. 668. 

Mass.—Malaguti. v. Rosen, 160 N.E. 
532, 262 Mass. 566—^Butler v. Prus- 
slan, 147 N.E. 892, 262 Mass. 266 
—Chandler, Gardner & Williams v. 
Reynolds, 145 N.E. 476, 260 Mass. 
309—Gerrish v. Towne, 3 Gray 82. 
N.T.—Cordua v. Guggenheim, 8 N.E. 
2d 274, 274 N.Y. 61, reversing In 
re Andrew’s Will, 290 N.Y.S. 427, 
248 App.Div. 771—^Dobbins v. Pratt 
Chuck Co., 242 N.Y. 106, 161 N.E. 
146, reversing 206 N.Y.S. 6, 210 
App.Div. 278—In re Sterling’s Will, 
27 N.Y.S.2d 36—Windsor Resi- 
dences v. 201 East 18th St Cor¬ 
poration, 26 N.T.S.2d 329—^People 
V. Call, 223 N.Y.S. 267, 129 Misc. 
862. 

Nev.—Bailey v. Neagle, 13 P.2d 634, 
636, 54 Nev. 267, quoting Corptm 
Juris. 

Okl.—Bowllng V. Viets, 64 P.2d 663’, 
176 Okl. 107. 

Or.—^Bloech v. Hyland Homes Co., 
247 P. 761, 119 Or. 297. 

Pa,—0’Connell v. Cease, 110 A. 266, 
267 Pa. 288. 

Tenn.—Wilson v. Calhoun, 11 S.W.2d 
906, 908, 167 Tenn. 667, citing Cor¬ 
pus Juris. 

Tex.—Murphy v. Dilworth, 161 S.W. 
2d 1004, reversing, Civ.App., 129 
S.W.2d 418—Sanderson v. Sander- 
son, Civ.App., 82 S.W.2d 1008, af- 
flrmed 109 S.W.2d 744, 130 Tex. 
264. 

Vt. —Walsh v. Parrington, 166 A. 
914, 106 Vt 269. 

Va.—^Vanover v. Hollyfleld, 144 S.E. 
460, 161 Va. 287. 
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W.Va.—Day v. Adkins, 163 S.E. 916, 
109 W.Va. 197. 

Wis.—^Hampton Plains Realty Co. v. 

Cohen, 262 N.W. 672, 214 Wis. 128. 
22 C.J. p 1269 note 61, p 1112 note 
45. 

Exteut of applicatiou of mle 
This prlnclple admits extrinsic evi¬ 
dence beyond the mere deslgnation 
of the thing on which the contract 
operates and extends so far as to 
embrace the circumstances which 
accompany the transaction, when 
without the aid of those circum¬ 
stances the written contract could 
not be applied to its proper subject 
matter.—^Bradley v. Washington A, 
& G. Steam Packet Co., D.C., 13 Pet 
U.S. 89, 10 L.Ed. 72—22 C.J. p 1269 
note 62. 

34. U.S.—^American Surety Co. of 
New York v. Egan, C.C.A.Mich., 
62 P.2d 223. 

Ala.—^Henderson v. Noland, 189 So. 
782, 238 Ala. 213, 123 A.L.R. 483— 
Ezzell V. Richardson, 147 So. 132, 
226 Ala, 346—^Doe ex dem. Slaugh- 
ter V. Roe ex dem. W. M. Camey 
Mill Co., 127 So. 671, 221 Ala. 121 
—Maloney v. Smith, 80 So. 169, 
16 Ala.App. 696. 

Ariz.—California Bank v. Daniel, 288 
P. 7, 36 Ariz. 649. 

Cal.—^Norton v. Farmers Automobile 
Inter-Insurance Bxchange, 106 P. 
2d 136, 40 Cal.App.2d 666—Coats v. 
General Motors Corporation, 81 P. 
2d 906, 11 Cal.2d 601—Warden v. 
Brandes, 284 P. 1060, 103 Cal.App. 
744—Avis V. Rebhan, 267 P. 898, 
92 Cal.App. 178. 

Del.—Cieniewicz v. Sliwka, 128 A. 

627, 14 Del.Ch. 362. 

D.C.—Tyssowski v. P. H. Smith Co., 
36 App.D.C. 403. 

Fla.—Whitfield v. Webb, 131 So. 786, 
100 Fla. 1619—Palatka Abstract & 
Title Guaranty Co. v. Haskell, 131 
So. 394, 100 Fla. 1604. 

Ga.—^Manry v. Farmers* Bank of 
Forsyth, 170 S.E. 30, 177 Ga. 37— 
Little V. Saunders, 137 S.E. 49, 163 
Ga. 842—Tilley v. Malcolm, 101 S. 
E. 127, 149 Ga. 614—Hayes v. Dick- 
son, 98 S.E. 346, 148 Ga. 700. 
Idaho.—^Wood River Power Co. v. 

Arkoosh, 216 P. 976, 37 Idaho 348. 
Ind.—Obering v. Swain-Roach Lum- 
ber Co., 166 N.E. 712, 86 Ind.App. 
632. 

lowa.—Stoner v. Stehm, 202 N.W. 
630, 200 lowa 809. 

La.—^Winlock v. Gallaspy, 140 So. 
846, 19 La.App. 861—Jaekson v. 
Harris, 136 So. 166, 18 La.App. 484, 
I relnstated 137 So. 663, 18 La.App. 
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action as to which the evidence is sought to be in- 
troduced is of such a nature that by the statute of 
frauds it is required to be in writing;^^ and it has 
been held to be not dependent on any distinction be- 
tween latent and patent ambiguity.36 It should be 
noted, however, that the rule does not authorize 
proof of the making of a contract different from 
that expressed in the instrument nor does it 
mean that unambiguous language used in the instru- 
ment may be violated or the legal effect thereof 
changed.3S It merely permits proof of the then 
existing circumstances in order to enable the court 


32 C.J.S. 

to apply the language used therein to the facts as 
they then existed.®® 

Sufficiency of description. In order to admit pa- 
rol evidence to aid in the description of the subject 
matter of a deed or other writing, there must be 
some such description as will serve as a foundation 
for such evidence; that is to say, the writing must 
at least give some data from which the description 
may be found and made certain. Evidence is not 
admissible to identify the property, where the de¬ 
scription thereof is so vague as to amount prac- 
tically to no description at all,^® or, as it has been 
expressed, parol evidence cannot be admitted, first 


EVIDENCE 


4S4—^Dorklns v, Montgomery, 2 La. 
App. 292. 

Md.—^Kalavan v. Hamburger, 13 A.2d 
343, 178 Md. 218—Hoke v. Meh- 
rlng, 195 A. 561, 173 Md. 183. 
Mass.—^Kennedy Bros. v. Bird, 192 
N.E. 73, 287 Mass. 477—Baker v. 
Miller, 187 N.R 699, 284 Mass. 
217—Langevln v. Pletcher, 174 N. 
E. 194, 273 Mass. 543—^W. R. Grace 
& Co. V. National Wholesale Gro- 
cery Co., 146 N.E. 908, 251 Mass. 
251. 

Mich.—^Detroit, G. H. & M. Ry. Co. 

V. Howland, 224 N.W. 366, 246 
MIch. 318, 68 A.L 1 .R. 1. 

Hinn.—Splelman v. Alblnson, 236 N. 

W. 319, 183 Minn. 282—First Nat. 
Bank v. Northwestern Tmst Co., 
231 N.W. 790, 181 Mlnn. 115-Fo- 
ley V. Pllcher, 185 N.W. 652, 150 
Minn. 312. 

Mont.—Johnson v. Erlckson, 185 P. 

1116, 56 Mont 550. 

N.T.—^Windsor Residences v. 201 
East ISth St. Corporation, 25 N. 
T.S.2d 329—People v. Call, 223 N. 
T.S. 257, 129 Misc. 862—Schultz v, 
Busendorf, 191 N.Y.S. 629, 117 

Misc. 405. 

N.C.—North Carolina Self Help Cor¬ 
poration y. Brinkley, 2 S.E.2d 889, 
215 N.C. 615—Green v. Harshaw, 
121 S.B. 456, 187 N.C. 213—Coun- 
cil V. Sanderlin, 111 S.E. 365, 183 
N.a 253, 32 A.L 1 .R. 1527. 

Or.—^Bloech v. Hyland Homes Co., 
247 P. 761, 119 Or. 297. 

Pa.—^Lawver v. Anderson, 77 Pa. 
Super. 208—^Martin v. Hoshauer, 
74 Pa.Super. 42. 

S.C.—Shuler v. Williams, 99 S.E. 
819, 112 S.C. 349. 

Tex.—W. T. Ralelgh Co. v. Land, 
279 S.W. 810, 115 Tex. 319, afflrm- 
ing, CIvAlPP., 261 S.W. 186—Hig- 
glnbotham Cattle Co. v. Whaley & 
Lewis, ComA.pp., 41 S.W.2d 34, 
reversing, CivA.pp., 26 S.W,2d 308 
—^Ross V. Houston Oil Pields Ass'n, 
Civ.App., 88 S.W.2d 586, error dis- 
mlssed—^Unknown Heirs of Thom- 
as v. Harris County Houston Ship 
Channel Nav. Bist, Clv.App., 6 S. 
W.2d 396, afdrmed Masterson v. 
Harria County Houston Shlp Chan¬ 


nel Nav. Dist., Com.App., 15 S.W. 
2d 1011, 67 A.Li.R. 1324, rehear- 
ing denied 18 S.W.2d 588, 67 A.L.. 

R. 1324—Smith v. Carpenter, Civ. 
App., 267 S.W. 637, reversed on 
other grounds Carpenter v. Smith, 
Com.App., 272 S.W. 128—^Nelson v. 
rtowntain, Civ.App., 249 S.W. 241, 
reversed on other grounds, Com. 
App., 265 S.W. 136—Rowley v. 
Bryan, Civ.App., 240 S.W. 1040— 
Delta Land & Timber Co. v. Spill- 
er, Civ.App., 216 S.W. 414, error 
refused. 

Wis.—^Haumersen v. Sladky, 264 N. 
W. 663, 220 Wis. 91—Merchants' 
& Manufacturers’ Bank v. Terrace 
Realty Co., 177 N.W. 329, 171 Wis. 
109. 

Wyo.—Caldwell v. Roach, 12 P.2d 
376, 44 Wyo. 319. 

22 C.J. p 1267 note 69—^19 C.J. p 1163 
note 21. 

Confliotlng claxLses 
Where two clauses of the descrip- 
tion in a deed, if strictly construed, 
are so conflicting as to have no sen- 
sible meaning, even with reference 
to extrinsic circumstances, the court 
should look to these circumstances 
to see whether the meaning of the 
clauses is sensible in any secondary, 
looser, or more general sense, of 
which, with reference to these cir¬ 
cumstances, they are capable. 

Ala.—Chattahoochie & G. R. Co. v. 

Pilcher, 51 So. 11, 163 Ala. 401. 
Ind.—Ault V. Clark, 112 N.E. 843, 
62 Ind.App. 55. 

35. U.S.—^Maier v. Continental Oil 
Co., C.C.A.Ind., 120 F.2d 237. 

22 C.J. p 1263 note 12. 

36. 111.—Cumberledge v. Brooks, 86 
N.E. 197, 236 111. 249—Bulkley v. 
Devtne, 20 N.E. 16, 127 IlL 406, 3 
L.R.A. 330. 

Latent and patent ambiguity see su¬ 
pra S 961. 

37. Ky.—Apple v. McCullough, 38 S. 
W.2d 956, 958, 289 Ky. 74, quoting 

Ck>xpn8 Juris. 

Tex.—^Murphy v. Dilworth, 161 S.W. 
2d 1004, reversing, Civ.App., 129 

S. W.2d 418. 

sa 111.—^Rockford Trust Co. v. 
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Moon, 18 N.B.2d 447, 370 111. 260— 
Harder v. Matthews, 141 N.E. 442,. 
309 111. 648. 

Ky.—^Apple v. McCullough, 38 S.W. 
2d 955, 968, 239 Ky. 74, Quotlngr 

Ooxpns Juris. 

Mass.—Buckley v. Gray, 188 N.BL 
610, 285 Mass. 110. 

Mont.—Johnson v. Erlckson, 186 P. 
1116, 66 Mont. 650. 

Pa—Hoffman v. Buchanan, 83 Pa. 
Super. 454. 

Tex.—Murphy v. Dilworth, 161 S.W. 
2d 1004, reversing, Civ.App., 129 S. 
W.2d 418—^Higgrlnbotham Cattle 
Co. V. Whaley & Lewis, Civ.App., 
26 S.W.2d 308, reversed on other 
grounds, Com.App., 41 S.W.2d 34. 

22 C.J. p 1263 note 14. 

39. Tex.—^Murphy v. Dilworth, 161 
S.W.2d 1004, reversing, Civ.App., 
129 S.W.2d 418. 

40. U.S.—^In re Hartley, D.C.Ga, 29 
F.2d 916. 

Cal.—Cowlng v. Wofford, 229 P. 883, 
68 Cal.App. 638. 

Conn,—Gendleman v. Mongillo, 114 
A. 914, 96 Conn. 641. 

Fla—^Kington v. Boone, 109 So. 680, 
92 Fla. 660—Simons v. Tobln, 104 
So. 683, 89 Fla 321. 

Ga—^Molton v. Woodruff, 165 S.E. 
69, 176 Ga 168—^Van Dyke v. 

White Co., 127 S.E. 617, 33 GaApp. 
627. 

Idaho.—^Murphy v. Livesay, 19,7 P. 
536, 34 Idaho 793. 

lowa—First Nat Bank v. Maxwell, 
200 N.W. 401, 198 lowa 813. 

La.—Jackson v. Harris, 136 So. 166, 
18 LaApp. 484, reinstated 137 So. 
663, 18 LaApp. 484. 

Miss.—^National Foods v. Friedrich, 
163 So. 126, 173 Miss. 717. 

Mo.—Jamlson v. Wells, 7 S.W.2d 347. 
N.M.—Green v. Trumbull, 26 P.2d 
1079, 37 N.M. 604. 

N.C.—North Carolina Self Help Cor¬ 
poration V. Brinkley, 2 S.B.2d 889, 
216 N.C. 616. 

Or.—^Hyland v. Oregon Agr. Co., 226 
P. 728, 111 Or. 212. 

S.C.—^Martin v. La Boon, 107 S.B. 
320, 116 S.C. 97. 

Tenn.—Brier Hili Collieries v. Pile, 

4 Tenn.App. 468—^MaryvUle Furni- 
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to describe the subject matter of the deed or other 
writing and then to apply the description.^i How- 
^ver, any description, however general and indefi¬ 
nite, which is capable of being made certain by oth- 
•er evidence is sufficient to sustain the writing and 
admit of parol evidence to identify the property 
ineant,and it has been held in some cases that it 
may be shown by parol that land is well known in 
the locality by the description thereof given in a 
■deed, no matter how vague the description may ap- 
pear on the face.^s 

After a deed has been excluded for insufficiency 
•of the description, the court has no authority to 
receive parol evidence to describe the location of 
-the land or to give any explanation of the instru- 


ment.44 

Consistency of evidence with writing, The gen- 
eral rule that parol evidence is not admissible to 
vary or contradiet a written instrument precludes 
the admission of evidence to identify the subject 
matter of a contract or the property described there- 
in when such evidence is inconsistent with what ap- 
pears in the writing.'*5 However, where a portion 
of the description of property is erroneous, the 
fact may be shown by parol evidence and the prop¬ 
erty intended to be described may be identified, as 
this amounts merely to the rejection of the false 
reference in the description, pursuant to the well 
settled rule of interpretation falso demonstratio non 

nocet.46 


ture Co. V. Rowen, 1 Tenn.App. 
184. 

«Pex._Smith v. Sorelle, 87 S.W.2d 

703, 126 Tex. 353, reverslng Busby 
V. Smith, Civ.App., 63 S.W.2d 138 
-l<3ity of Abilene v. Sayles, Com. 
App., 296 S.W. 678, afflrmlng Say¬ 
les V. City of Abilene. Civ.App., 
290 S.W. 239—Hanks v. Hamman, 
Com.App., 288 S.W. 143, revers- 
inff, Civ.App., 282 S.W. 936, and set 
aside on other grounds, Com.App., 
289 S.W. 993—Continental Supply 
Co. V. Missoun, K. & T. Ry. Co., 
Com.App., 269 S.W. 1040, denyingr 
rehearing Continental Supply Co. 
V. Missouri, K. & T. Ry. Co. of 
Texas, 268 S.W. 444, which affinns, 
Civ.App., 250 S.W. 1096—Rasbury 

V. Hale, Civ.App., 131 S.W.2d 834, 
error dismissed, judgment correct 
—0’Herm v, Neal, Civ.App., 66 S. 

W, 2d 1105, error refused—^Walker 
V. Maynard, Civ.App,, 31 S.W.2d 
168. 

■yt_Goodsell v. Rutland-Canadian 

R. R. Co. et al, 56 A. 7, 76 Vt. 376. 
22 C.J. P 1271 note 77. 

“Bxtrinsic evidence is not admls- 
aible to identify the property which 
the parties had in mmd when mak- 
Ing the contract, as the writing must 
identify it in the light of the facts; 
but the extrlnsic parol evidence is 
admissible to designate the property 
which has been identified in the 
minds of the parties as expressed in 
the writing.”—Perry v. Wilson, 208 
S.W. 776, 778, 183 Ky. 165. 

BeservatloxL of tltle in pnxchase- 
moxiey note 

Where property to which title was 
reserved by a purchase-money note 
was described only as “one flve-pas- 
senger Ford touring car,” parol evi¬ 
dence to identify it with the prop¬ 
erty sued for was not admissible 
against a bona fide purchaser, al- 
though such evidence might have 
been admissible as between the sell- 
er and the original purchaser.—^Bl-. 
lis V. Lynch, 112 S.E!. 151, 28 Ga.App. 
629. 


41, Conn.—Gendleman v. Mongillo, 
114 A. 914, 96 Conn. 641. 

La.—Jackson v. Harris, 136 So. 166, 
18 La.App. 484, reinstated 137 So. 
653, 18 La.App. 484. 

Miss.—Continental Jewelry Co. v. 
May. 140 So. 626. 626, 162 Miss. 
873, citing Corpxui Juxls. 

Or.—Bloech v. Hyland Homes Co., 
247 P. 761, 119 Or. 297. 

Tenn.—Ragsdale v. McFall, 237 S.W. 
66. 146 Tenn. 684—Williams v. 

Buntin, 4 Tenn.App. 340. 

22 C.J. p 1272 note 78. 

42. U.S.—John L. Roper Lumber Co. 

V. Hinton, D.C.N.C., 260 F. 996, af- 
firmed, C.C.A., 269 F. 674. 

Ala.—^Reynolds v. Shaw, 92 So. 444, 
207 Ala 274—^McMillan v. Aiken, 
88 So. 136, 206 Ala 36. 

Ark.—^Magrnolia Grocer Co. v. Clay- 
ton, 1*7 S.W.2d 877, 179 Ark. 661 
—Sullivan v. Wilson Mercantile 
Co., 271 S.W. 30, 168 Ark. 262. 
Cal.—Johnson v. Schimpf, 239 P. 401, 
197 Cal. 43. 

Fla—Crown Corporation v. Robin- 
son, 174 So. 737, 128 Fla 249— 
Simons V. Tobin, 104 So. 683, 89 
Fla 321. 

Qa.—^Union Central Life Ins. Co. v. 
Smith. 190 S.E. 661, 184 Ga 168 
—Smith V. Federal Land Bank of 
Columbia 181 S.B. 149, 181 Ga 1 
—^BColder v. Jordan Realty Co., 164 
S.B. 363, 170 Ga 764—Cowart v. 
Strickland, 163 S.B. 416, 170 Ga. 
530—valdosta Machinery Co. v. 
Finley, 139 S.B. 337, 164 Ga 706— 
Powell V. Powell, 127 S.B. 117, 169 
Qa. 837 —Hightower v. Hightpwer, 
127 S.B. 103, 169 Ga 769—^Nas- 
worthy v. James, 110 S.B. 7, 162 
Ga. 368—^Paradies & Rich v. War- 
ren Co., 186 S.B. 438, 63 GaApp. 
467. 

Ky.—^Prewitt v. Wilbom, 212 S.W. 
442, 184 Ky. 638. 

Mmn.—Gustafson v. Juckem, 205 N. 

W. 446, 164 Minn. 616. 

—^McManiis v. Wilson, 102 So. 
543, 138 Miss. 1. 

N.M.—Weeks v. Padilla, 291 P, 922, 
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36 N.M. 180—Garcia v. Plneda 276 
P. 370, 33 N.M. 661. 

N.C.—^North Carolina Self Help Cor¬ 
poration V. Brinkley, 2 S.E.2d 889, 
216 N.C. 616—Savage Bros. Timber 
Co. V. Cozad, 133 S.B. 173, 192 N. 
C. 40—Sessoms v. Bazemore, 104 
S.E. 70. 180 N.C. 102—Buckhorne 
Land & Timber Co. v. Yarbrough, 
102 S.E. 630, 179 N.C. 335. 

Tenn.—^Wilson v. Calhoun, 11 S.W. 

2d 906, 167 Tenn. 667. 

Tex.—Continental Supply Co. v. Mis¬ 
souri, K, & T. Ry. Co. of Texas, 
Com.App., 268 S.W. 444, afflrmlng, 
Civ.App., 250 S,W. 1096, rehear- 
mg denied, Com. App., 269 S.W. 
1040—Brlttain v. Dickson, Civ. 
App., 60 S.W.2d 1093, error dis¬ 
missed—Saner-Ragley Lumber Co. 
v. Spivey, Civ.App., 266 S.W. 193, 
modified on other grounds Spivey 
V. Saner-Ragley Lumber Co., Com. 
App., 284 S.W. 210—Sayles v. City 
of Abilene, Civ.App., 290 S.W. 239, 
afflrmed City of Abilene v. Sayles, 
Com.App., 296 S.W. 678—^Willson 
V. Riley, Civ.App., 240 S.W. 626— 
Mid-Texas Petroleum Co. v. Col- 
cord, Civ.App., 236 S.W. 710. 
Wls.—Gifford v. Straub, 179 N.W. 
600, 172 Wls. 396. 

22 C.J. p 1272 note 79, p 1118 note 
69. 

Bxeoutory agreements to convey 

The text rule applies to exeeutory 
agreements to convey as well as to 
actual conveyances.—^Reynolds v. 
Shaw, 92 So. 444, 207 Ala 274. 

43. Mo.—Settles v. Scott, 211 S.W- 
36. 

N.C.—^Pennell v. Brookshire, 136 S. 

B. 267, 193 N.C. 73. 

22 C.J. p 1273 note 80. 

44i Tex.—Cleveland v. Shaw, Civ. 
App., 119 S.W. 883. 

45. Ind.—McKenna v. Smith, 133 N. 
B. 610, 77 Ind.App. 372. 

22 C.J. P 1273 note 83. 

46. N.C.—Goif V. Pope, 83 N.C, 123. 
22 C.J. P 1273 note 84. 
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b. Applicatioiis of Enles 

(1) Property or inter est included gener- 

ally 

(2) Judicial proceedings 

(3) Assessment rolls and tax deeds 

(4) Boundaries 

(5) Insurance contracts 

(6) Mortgages 

(1) Property or Interest Included Generally 

Parol or extrinsic evidence is usually admlssible to 
Show the property or interest included in a descrfption, 
but is inadmissible to include property wholly outside 
the description. 


Where it is doubtful from the language used what 
property, or what interest in property, or what ease- 
ments and appurtenances connected with the prop¬ 
erty, are included in the description in a deed or 
other writing, parol evidence is admissible 
parol evidence is not admissible to show the inten- 
tion of the parties wholly outside the description 
found in the instrument, and to include property not 
answering the description at all.*^® 

Evidence has been admitted under this rule to 
identify the property covered by assignments as- 
signments for the benefit of creditors;50 bilis of 
sale;®^ bonds;®^ contracts of sale^^ or exchange,®^ 
whether relating to real®^ or personal^® property; 


47. Ark.—^Ward v. Mcllroy, 290 S. 

W. 46, 172 Ark. 704. 

Cal.—Del Barrio v. Sherman, 60 P. 
2d 669, 16 Cal.App.2d 407—Miller 
V. First Sav. Bank of Colusa, 266 
P. 294, 90 Cal.App. 387—Nay v. 
Bemard, 180 P. 827, 40 CaLApp. 
364—Blair v. Wessinger, 178 P. 
646, 39 CaLApp. 269. 

Gonn.—Mirando v. Mirando, 132 A. 

910. 104 Conn. 318. 

D.C.—^Wardman v. Hanlon, 280 F. 988, 
52 App.D.C. 14. 

Fla.—^Lester v. Schutt, 174 So. 683, 
128 Fla. 302—^Palatka Abstract & 
Tltle Guaranty Co. v. Haskell, 131 
So. 394, 100 Fla. 1504. 

Oa.—^Holder v. Jordan Realty Co., 
164 S.B. 353, 170 Ga. 764—Shackel- 
ford V. Fitzgerald, 106 S.E. 597, 161 
Ga. 35—^Vauffhn v. Castleberry, 101 
S.B. 299, 24 Ga.App. 496. 

Ky.—Rice v, Blanton, 22 S.W.2d 580, 
232 Ky. 195—Coldiron v. Martln’s 
Fork Coal Co., 262 S.W. 948, 203 
Ky. 677—Prewitt v. Wilborn, 212 
S.W. 442. 184 Ky. 638. 

La.—Werk v. Leland Unlversity, 99 
So. 716, 156 Da. 971. 

Mass.—Chaton Fibre Co. v. Eaton, 
160 N.E. 876, 255 Mass. 136. 

Miss.—^McManus v. Wllson, 102 So. 
543, 138 Miss. 1. 

Mo.—^Meinhardt v. White, 107 S.W.2d 
1061, 341 Mo. 446—Barnett v. Do- 
gan, App., 210 S.W. 440. 

N.C.—McKay v. Bullard, 14 S.E.2d 
667, 219 N.C. 689. 

Pa.—^Martin v. Weaver, 12 Pa.Dist. 
& Co. 230. 

S.C.—Carson v. McCasklU, 99 S.E. 
108, 111 S.C. 616. 

Tex.—^Ludtke v. Mackey, Com.App., 
261 S.W. 140, reversing, Civ.App., 
261 S.W. 606—^Praeletoxian Dia¬ 
mond Oil Ass’n V. Garvey, Civ.App., 
16 S.W.2d 698, error refused—Palm¬ 
er V. Guaranty State Bank of Alto, 
Civ.App., 292 S.W. 963—^Barreda v. 
Cavazos, Civ.App., 266 S.W. 611— 
Payne v. Mt. Franklin Fuel & 
Feed Co., Civ.App., 234 S.W. 696, 
error refused. 

W-Va.—State v. Eldmunds, 164 S.E. 
286, 112 W.Va. 316. 


. Wis.—Graham v. Damp. 183 N.W. 160, 
174 Wis. 373. 

22 C.J. p 1270 note 66, p 1127 notes 
46, 47. 

Subject matter of aa ezoeptloa ex- 
pressed in general terms in a deed, 
mortgage, or contract of sale may 
be Identifled or made certaln by ex¬ 
trinsic evidence. 

Ky.—Coldiron v. Martln’s Fork Coal 
Co., 262 S.W. 948, 203 Ky. 677— 
Prewitt V. Wllbom, 212 S.W. 442, 
184 Ky. 638. 

Tex.—^Marlett v. Brownfleld, Civ.App., 
146 S.W.2d 636. 

22 C.J. p 1266 note 49. 

Orowing' crops 

Where crops are growlng on land 
when sold and no reservatlon is made 
of such growing crops in the con- 
veyance of said land, it may be 
shown by parol that said grrowing 
crops were reserved.—^Wire v. Slo- 
cum, 194 P. 1061, 80 Okl. 111. 

48- Cal.—^Palm Springs-Da Quinta 
Development Co. v. Palm Springs 
Dand & Irrigation Co., 98 P.2d 630, 
36 Cal.App.2d 780. 

S.C.—Carson v. McCaskill, 99 S.E. 
108, 111 S.C. 616. 

Tex.—^Bond v. Middleton, Civ.App., 
131 S.W.2d 294, reversed on other 
grounds, Sup., 166 S.W.2d 789— 
Ellison V. Humble Oil & Reflnlng 
Co., Clv.App., 106 S.W.2d 1083, 
reversed on other grounds Humble 
Oil & Reflnlng Co. v. Ellison, 132 
S.W.2d 395. 134 Tex. 140—^Buie v. 
Miller, Civ.App., 216 S.W. 630, 
error refused. 

22 C.J. p 1270 note 66. 

4S. lowa.—Wolf V. Wolf, 131 N.W. 

882, 152 lowa 121. 

22 C.J. p 1263 note 16. 

50i Ga.—^Block v. Peter, 63 Ga. 260. 
61. Ga.—Calro Banking Co. v. Citi- 
zens Bank, 11 S.E.2d 806, 63 Ga. 
App. 690—Warnell v. Ponder, 187 
S.E. 261, 54 Ga.App. 1—Arnold v. 
Booth, 100 S.E. 779, 24 Ga.App. 416. 
22 C.J. p 1263 note 17. 

52. Bond provldinsf for peorfontiaaice 
of aots 

Where a bond provides for the 
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performance of certain acts, and for 
the payment of a stipulated sum as 
damages in case of a breach, parol 
evidence concerning the suhject mat¬ 
ter of the contract, so far as the 
situatlon of the parties is concemed, 
is admlssible when it tends to show 
that a breach has resulted in such 
domage as cannot be readily ascer- 
tained by a pecuniary Standard. 

Ky.—^Pyne v. Edwards, 13 Ky.Op. 796. 
Nev.—Morris v. McCoy, 7 Nev. 399. 

63. 111.—Dess V. Alport, 217 111.App. 

14—Dlncoln Mining Co. v. Board 
of Educatlon of State of Illinois, 
212 IlLApp. 686. 

Da.—Snell v. J. Watts Kearny & 
Sons, 1 Da. App. 106. 

Md.—Duria Bros. & Co. v. Klaif, 116 
A. 849, 139 Md. 586. 

Mo.—Murphy v. Holliway, 16 S.W.2d 
107, 223 Mo.App. 714. 

Mont.—^Barkemeyer Grain & Seed Co. 

V. Hannant 213 P. 208, 66 Mont. 

120 . 

N.Y.—Seaman v. Consolidated Fi- 
nance Corporation, 219 N.T.S. 163, 
219 App.Dlv. 410. 

S.C.—J. A. Fay & Egan Co. v. Mims, 
149 S.B. 246, 161 S.C. 484. 

Tex.—^Vander Stucken v. Willough- 
by, Civ.App., 242 S.W. 478. 

22 C.J. p 1263 note 18. 

54. Mo.—Wilcox V. Sonka, 119 S.W. 
446, 137 Mo.App. 64. 

65. Cal.—Johnson v. Schimpf 239 
P. 401, 197 Cal. 43. 

Ga—^Maxwell v. Citizens' Bank, 139 
S.E. 864, 166 Ga 126—Hoyt v. 

Ware, 118 S.E. 734, 166 Ga. 98. 
lowa.—^Dawson v. McKinnon, 286 N. 

W. 268, 226 lowa 766. 

La—^Da Ponte v. Ogden, 108 So. 777, 
161 Da 378. 

N.J.—^Vassar Holding Co. v. Wu- 
ensch, 136 A. 88, 100 N.J.Eq. 147— 
Franklin v. Welt, 131 A. 686, 98 
N.J.Eq. 602. 

22 C.J. p 1263 note 20. 

56. Mass.—W. R. Grace & Co. v. 
National Wholesale Grocery Co., 
L46 N.E. 908. 251 Mass. 251. 

Mo.—Wayne Oil Tank & Pump Co. 
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deeds of conveyance ;57 and leasesj^s as well as 
the property covered by notices of mechanics’ 
liens,^^ options,60 receipts,®! and tnist instru- 
ments;®^ the subject matter of a devise,®^ a guar- 
anty,®^ a warranty in a deed,®® a recorded vote of 
a Corporation®® or its directors ;®7 judgments which. 
have been assigned in writing;®® the debts secured 
by a pledge,®® bili of sale,70 or bond ;7l water rights 
appurtenant to land conveyed;72 and the obliga- 
tions of one party to a contract which the other had 
undertaken to pay.*^® Evidence has also been ad- 
mitted to show what was intended to pass under the 
term “privileges and appurtenances” used in a 
deed;*^^ the time intended to be covered by a con¬ 
tract for the hiring of a hall for certain nights;^® 
what particular work was intended by a contract ob- 
ligating one party to complete “all the excavating 
the parties of the first part desire to have done by 
September Ist ;”76 what constituted a "ginnery,” as 
the term was used in an advertisement of an admin¬ 
istratores sale whether a contract to pay for the 


procurement of a person “to buy my place” re- 
ferred to the real estate or the business conducted 
thereon ;78 whether a guaranty of “the account^' of 
a certain person with a firm to an amount named 
was a continuing guaranty;7® what judgment was 
referred to in a letter addressed to a justice direct- 
ing him to enter the writer^s name as a stay to the 
judgment;®® where one of two parties transferred 
in writing to the other his interest in the assets, 
including the accounts, to show that an indebtedness 
of the retiring partner to the firm was not intended 
to be included among the accounts and in many 
other cases.®2 

(2) Judicial Proceedings 

The rule authorizing the admlssion of paroi evidence 
to Identify the subject matter of a writing applies to judi¬ 
cial proceedings. 

With reference to judicial proceedings evidence 
has been admitted to identify the subject matter of 


V. Equitable Refining Co., 275 S-W. 
984. 220 Mo.App. 507. 

N.J.—^Meserve v. Traverso, 197 A. 54, 
119 N.JXaw 566, afflrming- 192 A 
835, 15 N.J.Misc. 664. 

S.D.—Kodenbour v. Quaschnick, 246 
N.W. 266, 60 S.X>. 561—McCaull- 
Webster Elevator Co, v. Steele, 180 
N.W, 782, 43 S,D. 485. 

Tex.—^Adamson Lumber Co. v. J. B. 
King Lumber Co., Civ.App., 227 S. 

W. 702, dlsmissed for want of juris- 
dlction. 

Va.—P. A Rausch & Co. v. Graham 
Mfg. Corporation, 134 S.B. 692, 146 
Va. 681. 

Wis.—^Peper v. Bveland, 272 N.W. 11, 
224 Wls. 267. 

Wyo.—^Tellowstone Sheep Co. v. Dia¬ 
mond Dot Live Stock Co,, 297 P. 
1107, 43 Wyo. 16, 76 AL.R. 1161. 

22 CJ. p 1264 note 21. 

67. Ga.—^Holder v. Jordan Realty 
Co., 154 SE. 363, 170 Ga. 764— 
Bums V. Tootle, 142 S.E. 861, 166 
Ga. 226—Sheffleld v. Sheffleld, 104 
S.E. 213, 150 Ga. 440. 

Mo.—^Massa v. Union Electric Light 
& Power Co., App., 60 S.W.2d 714. 

Pa.—In re Brolasky's Estate, 163 A 
292, 309 Pa. 30. 

S.a—Shuler v. Williams, 99 S.B. 819, 
112 S.C. 349. 

Tex.—^Lauderdale v. Lee, Clv.App., 
264 S.W. 668—Delta Land & Tlm- 
ber Co. v. Spiller, Civ.App., 216 
S.W. 414, error refused. 

W.Va—^Laing v. McClung, 114 S.B. 
263, 91 W.Va. 776—^Pauley v. Deck¬ 
er, 109 S.E. 607, 89 W.Va. 486. 

Wis.—Spence v. Franlz, 217 N.W. 
700, 196 Wls. 69. 

22 C.J. p 1264 note 22—19 C.J. P 1163 
note 21. 


Slierlff’8 deed 

La.—Samuels v. Parsons, 83 So. 648, 
146 La. 262. 

Tex.—Gutierrez v. Rodriguez, Civ. 

App., 137 S.W.2d 220. 
sa Cal.—Staley v. McClurken, 96 
P.2d 806, 36 Cal.App.2d 622. 

N.Y.—Wolper v. Redfleld, 220 N.Y.S. 

122, 129 Mlsc. 164. 

22 C.J. p 1264 note 24. 

Ibease orlgbially verbal 
Where a leaae was orlglnally ver¬ 
bal, and the wrltten lease was not 
executed until after possession had 
been delivered, a recital as to the 
quantity of property delivered could 
be varled by extrinslc proof.—Lem- 
mon V. Sibert, 61 P. 202, 16 Colo.App. 
131. 

59. N.Y.—^Hurley v. Tucker, 112 N. 
Y.S. 980, 128 App.Div. 680, affirmed 
92 N.E. 1087, 198 N.Y. 634. 
ea Utah.—Tyng v. Constant-Loraine 
Inv. Co., 164 P. 767, 47 Utah 330. 

22 C.J. p 1266 note 27. 

61. Neb.—Rankin v. Northern Assur. 
Co., 162 N.W. 324, 98 Neb. 172. 

22 C.J, p 1266 note 28. 

62. Miss.—^Merchants' & Parmers' 
Bank v. Byrd, 97 So. 660, 133 Miss. 
207. 

Pa.—^Ranney v. Byers, 68 A. 971, 219 
Pa. 332, 123 Am.S.R. 660. 

6a Kan.—Cummins v. Riordon, 116 
P. 668, 84 Kan. 791. 

64. 111.—^Hamlin v. Piser, 163 111.App. 
51. 

22 C.J. p 1112 note 46. 

65. N.H.—GUI V. Perrln, 62 A 668, 
71 N.H. 421. 

66. Me.—^Pope V. Machlas Water 
Power & Mill Co., 62 Me. 536. 

67. U.S.—^In re Country Club Bldg. 
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Corporation, C.C.A.I11., 91 P.2d 713, 
certiorari denled Murphy v. Bloom, 
68 S.Ct. 284, 302 U.S. 767, 82 L.Ed. 
685. 

68. Ala.—^Harper v. Columbus Pacto- 
ry, 36 Alo. 127. 

ea Cal.—Goodman v. Morthrift Fi- 
nance Corporation, 86 P.2d 911, 30 
Cal.App.2d 73. 

70. Ga.—Skinner v. Blliott, 87 S.B. 

769, 17 Ga.App. 611. 

'71. Ariz.—^Kroeger v. Union Indem- 
nity Co., 14 P.2d 268, 40 Ariz. 467. 
Cal.—Munlcipal Bond Co. v. Balboa 
Const. Co., 34 P.2d 1032, 140 Cal. 
App. 67. 

72. Mont.—^Bullerdick v. Hermsmey- 
er, 81 P. 334, 32 Mont. 641. 

73. N.Y.—^Beemer v. Packard, 38 N. 
Y.S. 1046, 92 Hun 546. 

74. Utah.—Fayter v. North, 83 P. 
742, 80 Utah 156, 6 L.R.A.,N.S., 410. 

75. Mass.—^Bufflngton v. McNally, 78 
N.E. 309, 192 Mass. 198. 

76. Wis.—Boden v. Maher, 81 N.W. 
661, 106 Wis. 639. 

77. Ga—Parks v. Hailey, 83 S.E. 100, 
142 Ga. 391. 

7a N.J.—Axford v. Meeks, 36 A 
1036, 69 N.J.Law 602. 

79. Pa—^Denniston v. Schaal, 6 Pa. 
Super. 632. 

80. Tenn.—^Barr v. McGregor, 11 
Humphr. 518. 

81. Mo.—^Long V. Long, 44 Mo.App. 
141. 

82. ' Tenn.—^Robertson v, Ramsey, 66 
S.W.2d 1022, 17 Tenn.App. 248. 

Tex.—Fortson v. Williams; Clv.App., 
128 S.W.2d 89. 

22 C.J. p 1266 note 48 [aj. 
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an action,^3 or property attached,^^ replevied,^^ or 
levied on under executionto show what was in- 
cluded in the inventory of an executor or adminis¬ 
trator,^7 or that a particular action was included in 
a written agreement to settle ali actions between the 
parties, although it was brought in the name of one 
of the parties as next friend to his son, who was a 
minor 8 to identify a judgment as having been ren- 
dered on a replevin bond signed by plaintiff at de- 
fendant’s request;^® to identify a note designated 
in an award as '‘the note of” a certain person;®® 
and to identify the matters submitted to arbitrators 
or referees and to prove that they acted on them.®^ 

(3) Assessment Rolls and Tax Deeds 

The rule authorfzing the admission of parol or ex- 


tr(n.lc evidence to oxpUIn or apply the deecription In a 
writing applies In a proper caae to aaaessment rolls and 


The rule authorizing the admission of parol or 
extrinsic evidence to explain or apply the descrip- 
tion in a writing applies in a proper case to assess¬ 
ment rolls and tax deeds.92 Accordingly, where an 
assessment roll93 or tax deed»^ itself contains a 
description which identifies and fumishes an unmis- 
takable clue as to the land or property intended, pa¬ 
rol evidence may be used to explain the description 
or apply it to its intended object. Ii, however, the 
description in the roll or deed is void or insuificient, 
or if it fumishes no clue as to the property intend¬ 
ed to be assessed or conveyed parol evidence is in- 
admissible to supply the deficiency.95 


83. Ga.—^Johnson v. McKay, 49 S. 
E. 757. 121 Ga. 763. 

22 C.J. p 1266 note 50. 

84. Me.—Darling v. Dodge, 36 Me. 
370. 

85. III.—^Pool V. Tucker, 36 111.App. 
377. 

Ind.—^Hallagran v. Johnston, 104 N. 

E. 91. 55 Ind.App. 509. 

88. Mich.—Elllott V. Hart, 7 N.W*. 

812. 45 Mich. 234. 

22 CX p 1266 note 53. 

87. lowa.—^Wheeler v. Smlth, 13 
Xowa 564. 

88. Pa.—Lawson v. McAnulty, 1 
PIttsh. 200. 

89. Mich.—^Knickerbocker v, Wilcox, 
47 N.W. 123, 83 Mich, 200, 21 Am. 
S.K. 595. 

90. Wis.~Bancroft v. Grover, 23 
Wis. 463, 99 Am.D. 195. 

91. Me.—^Buck V, Spofford, 35 Me. 
52$. 

9S. La.—^Pierson v. Castell Land & 
Harbor Co., 105 So. 2'74. 169 La. 
158. 

Miss.—^Landry v. Bedou, 147 So. 298, 
166 Mlss. 639. 

N.C.—State Bd. of Education v. Rem- 
ick, 76 S.B. 627, 160 N.C. 662. 

Wyo.—^Huber v. Delong, 91 P.2d 83, 
54 Wyo. 240. 

61 C.J. p 1357 notes 1, 4—6. 

Arbitzaxy assessxneat of xMzsonalty 
Where arbitrary assessment of 
personalty has been made in manner 
not clearly reflectlng exact property 
included therein «md taxpayer has 
paid taxes levied asrainst assessment, 
parol evidence or other competent 
evidence is admissible in action to 
assess omitted property to establish 
fact that alleged omitted property 
was ^vered by arbitrary assess¬ 
ment—State V. Rorabauffh-Brown 
Dry Goods Co., 45 P.2d 488, 172 OkL 
216. 

Proof eoutltatlBff snffldeiit Identl- 
IloatioiL 

Where a tax sale Is made under 


an assessment in which the descrip¬ 
tion of the property Intended to be 
assessed is so defective that resort 
must be had to evidence outslde of 
the assessment roll to identify the 
property, Identification of the proper¬ 
ty Intended to be assessed may be 
ccnfirmed by proof that party In 
whose name property was assessed 
did not own any other property In 
section or subdlvlsion eiven In aa- 
seasment.—Jackson v. Irion, 200 So. 
18, 196 La. 728, 133 A.L.R. 666—Tll- 
lery v. Puller, 182 So. 683, 190 La. 
586 —Gayle v. Sllcer, 178 So. 498, 18’8 
La. 940. 

93, Miss.—Belhaven Heights Co. v. 

May, 192 So. 6, 187 Miss. 101. 

Okl,—^Watts V. Meriwether, 84 P.2d 
643, 647. 184 Okl. 32, quotlng Cor¬ 
pus JuxlB. 

61 C.J. p 716 note 43. 

la ITew Kexioo 

(1) Under L.192.1 c 133 §9 203, 436, 
extrinsic evidence may be used to 
aid a tax roll description if the lat- 
ter fumishes the means of identifl- 
cation.—^Eaves v. Lowe, 6 P.2d 626, 
35 N.M. 610—^Mutual Investment & 
Agency Co, v. Albuquerque Farm & 
Ranch Land Co., 275 P. 92, 84 N.M. 

1 10—State v. Board of Tnistees of 
Las Vegras, 253 P. 22, 32 N.M. 182. 

(2) The earlier view was that un¬ 
der L.1921 c 133 9 435 the descrip¬ 
tion must be sufllcient in Itself to 
identify the property.—^Baves v. 
Lowe, supra—61 CJ. p 716 note 44 
[ej. 

94< Ala,—Grayson v. Schwab, 179 
So. 377, 235 Ala, 398. 

La.—Close v. Rowan, 130 So. 860, 
17.1 La, 263. 

Miss.—Seward v. Carter, 200 So. 248. 
N.M.—^Dickerson v. Montoya, 10 0 P. 

2d 904, 44 N.M. 207. 

OkL—^Watts V. Meriwether, 84 P.2d 
643, 647, 184 Okl. 32, quotlng Cor¬ 
pus Juzls. 

61 C.J. p 1357 notes 1, 4. 
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Besoxlptloa maklsg good begiiu 
ning of proof may be completed by 
proof aliunde of possesslon or other 
relevant facta.—Schwartzenberg v. 
Schwartzenberg-, 70 So. 230, 138 La. 
294—Cannon v. Hart, La,App., 154 So. 
746. 

Dooument recognlzlng tltle of tax 
sale purchaser, if not legal evidence 
of purpose for which it was Intend¬ 
ed, can serve as proof of relevant 
fact which can be used to assist in 
completlngr description of property 
of which there was beginnlngr of 
proof in tax deed itself.—Cannon v, 
Hart, supra, 

SCaps 

(1) Maps of the subdlvislons and 
surveys of lots and tracts referred 
to in tax deeds have been held ad¬ 
missible to supplement the descrip¬ 
tion.—^Fltzlmons v. Atherton, 124 P. 
260, 162 Cal. 680—61 C.J. p 1357 note 
6 . 

(2) A recorded map may be re- 
celved to complete the description 
even though the deed itself makes 
no reference to the map.—Adams v. 
Slee, 268 P. 959, 92 Cal.App. 708. 

95. Fla.—Schouten v. Hunt, 200 So. 
923. 

Miss.—Seward v. Carter, 200 So. 248 
—Brown v. Womack, 178 So. 786, 
181 Miss. 66—Carr v. Barton, r62 
So. 172, 173 Miss. 662—^Patterson 
v^ Morgan, 138 So. 362, 161 Miss. 
807—^Lott V. Rouse, 111 So. 838, 
147 Miss. 802. 

N.Y.—McCoun v. Plerpont, 187 N.T. 
S. 866, 196 App.Div. 726, afllrming 
186 N.T.S. 167, 194 App.Div. 912, 
and reversed on other grounds 133 
N.E. 365, 232 N.T. 66. 

Okl.—^Watts V. Meriwether, 84 P.2d 
643, 647. 184 Okl. 32, quotlng Cor¬ 
pus Juris. 

Tex.—^Pomeroy v. Pearce, Com.App., 
2 S.W.2d 431, reversing Clv.App., 
281 S.W. 316, reversed on other 
grounds, ConuApp., 291 S.W. 214. 
61 C.J. p 1357 notes 99, 7, p 716 note 
44—22 C.J. p 1264 note 22 £d] (2). 
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(4) Boundaries 

Parof or extrinsic evidence Is generally admiasfble 
where It Is necessary to locata and Identlf/ the actual 
boundaries of land described in an Instrument. 

For the purpose of showing the exact subject 
matter of a deed, grant, or other instrument relat- 
ing to land, parol evidence is generally admissible 
to locate and identify the actual boundaries, 
at least where the description in the instrument 
is ambiguous or uncertain, or gives rise to am- 
biguity when it is sought to be applied;^7 ^nd 
evidence as to the actual boundaries or the lines ac- 
tually run has been admitted, although it showed the 
actual lines to differ somewhat from those given in 
the instrument,98 or contradicted ancient parish rec- 


ords.99 So also evidence is admissible to show the 
practical location of a boundary,! or a fixing of a 
boundary by agreement of the parties.^ However, 
where the description in the deed or other instru¬ 
ment is fatally indefinite, parol evidence is inadmis- 
sible to identify the boundaries.^ 

Monuments and calls, Parol evidence is admis¬ 
sible for the purpose of locating and identifying the 
monuments referred to, and explaining the calls of 
the description in a deed or other writing relating 
to real property.^ Likewise, when the calls in a 
deed or other instrument are conflicting or ambig¬ 
uous,® or when an effort to apply the description 
to the ground gives rise to ambiguity or conflict,® 


statute as uot alTeotlng' mle 

A statute maklngr extrinsic evi¬ 
dence admissible properly to apply a 
description of land on an asaessment 
roll or in a conveyance for taxes 
does not permit such evidence where 
a totally void description appears in 
the tax deed or assessment roll.— 
Brown v. Womack, 178 So. 785, 181 
Miss. 66—Smith v. Brothers, 38 So. 
353, 86 Miss. 241—61 C.J. p 1357 note 

3. 

96. Fla.—Deleware Securities Cor¬ 
poration V. Kahn, 175 So. 779, 129 
Fla. 26. 

Ga.—Porter v. Paschal, 125 S.El. 846, 
159 Ga. 416—Byrd v. Olmstead, 
105 S.E. 480, 150 Ga. 815. 

111,—Kandlik et al. v. Hudek, 6 N. 

E.2d 196. 363 111. 292. 

N.J. —Township of Lonff Beach v. 
Daniel B. Frazier Co„ 161 A. 677, 
10 N.J.Misc. 918, aflirmed 164 A. 
589, 112 N.J.Eq. 329. 

N.C.—Perry v. Morg-an, 14 S.B.2d 46, 
219 N.C. 377—Lee v. Barefoot, 144 
S.B. 547, 196 N.C. 107. 

Va.—Blair v. Rorer’s Adm’r, 116 S.E. 
767, 135 Va. 1, motion for leave to 
file petitlon for writ of error de- 
nied 43 S.Ct. 704, 262 U.S. 234, 67 
L.Bd. 1206—Bradshaw v. Booth, 
105 S.B. 655, 129 Va. 19. 

22 C.J. p 1270 note 67, 19 C.J. p 1163 
notes 21, 22. 

Xiocatiou of surveya on the grround 
must necessariiy be determined by 
parol evidence. whlch is therefore 
admissible.—Wigrham v. Wllson, Tex. 
Civ.App.. 211 S.W. 469. 

97. Ark.—DIerks Lumber & Coal 
Co. v. Tedford, 146 S.W.2d 918. 

Conn.—Bielby v. Blinn, 151 A. 357, 
112 Conn. 1. 

Mass.—^Lanffovln v. Fletcher, 174 N. 

E. 194, 273 Mass. 543. 

N.M.—Board of Trustees of Town of 
Casa Colorado Liand Grani v. Pool- 
er, 28 P.2d 519, 38 N.M. 87. 

Okl.—School Dist. No. 1 of Marshall 
County V. School Dist. No. 2 of 
Marshall County, 39 P.2d 78, 169 
Okl. 658—Hlnes v. Olsen, 190 P 
266, 78 Okl. 269. 


Pa.—Fleming: v. Klein. 100 Pa. Super. 
40. 

Va.—Vano ver v. Hollyfleld, 134 S.E. 
548, 146 Va. 749—Smith v. Bailey, 
127 S.E. 89, 141 Va. 757—Reusens 

V. Lawaon, 21 S.E. 347, 91 Va. 226. 
22 C.J. p 1270 note 67—19 C.J. p 1163 

notes 21, 22. 

Patent ambiguous ou face 

Extraneous evidence is competent 
to locate and flx lines of patent 
where there is ambiguity on Its face. 
—Richmond Cedar Works v. West, 
147 S.E. 196. 162 Va. 533. 

Anclent boundaxy 

Parol evidence is competent for 
the purpose of estahlishlng the lo¬ 
cation of an ancient boundary.— 
Gardner v. Town of Claverack, 22 
N.Y.S.2d 265, afflrmed 22 N.Y.S.2d 
200, 259 App.Div. 1111. 

98- Ky.—Thurman v. Leach, 116 S. 

W. 300. 

22 C.J. p 1271 note 68. 

Statements in deed as to boundaries 
as not varlable by parol or ex- 
Irinsic evidence generally see su¬ 
pra § 916. 

99. La.—Fleming v. Scott, 26 La. 
Ann. 545. 

1. N.Y.—Stewart v. Patrick, 68 N. 
T. 460. 

22 C.J. p 1271 note 70. 

2. N.J.—Homer v. Stillwell, 36 N. 
J.Law 307. 

3. Conn.—McMahon v. Plumb, 92 A. 
113, 88 Conn. 647. 

N.M.—Green v. Trumbull, 26 P.2d 
1079, 87 N.M. 604. 

Sufflciency of description to admit 
parol evidence generally see supra 
subdivislon a of thls section. 
Description not too indefinite 
N.C.—Lee V. Barefoot, 144 S.B. 647, 
196 N.C. 107. 

4. Ark.—Schweitzer v. Crandell, 291 

S.W. 68, 172 Ark. 667. 

Mo.—Stith V. Post, 232 S.W, 986— 
Klelne v. Kleine, 219 S.W. 610, 281 
Mo. 317, 8 A.L.R. 1336. 

N.C.—^Lee v. Barefoot, 144 S.B. 547, 
196 N.C. 107. 


Pa.—Mula V. Herskovltz, 128 A. 828, 
283 Pa. 163—Fleming v. Klein, 100 
Pa.Super. 40. 

Tex.—^Floyd v. Day, Civ.App., 50 S. 
W.2d 871, 372, error dismissed, 

auotlng Corpus Juris—Stevens v. 
Robb, Civ.App., 229 S.W. 891, dis¬ 
missed for want of jurlsdictlon. 
Va.—^Vanover v. Hollyfleld, 144 S.E. 

450, 161 Va. 287. 

22 C.J. p 1271 note 72. 

Comer lixed by wzltlng may be 
shown by parol to be marked by a 
monument.—0'Connell v. Cox, 60 N. 
E. 580, 179 Mass. 250. 

Doubtfnl comer or monument 
Parol evidence is admissible to es- 
tablish the position of a doubtful 
comer or monument. 

Ky.—Bolton v. Sears, 78 S.W.2d 914, 
267 Ky. 676. 

La.—Laurent v. Laurent, 84 So. 212, 
146 La. 939. 

IflCeasuiing polnt 

Where a deed describes a lot as 
beginning at a certain stump, 
parol evidence is admissible to show 
whether it was the Intention of the 
parties to measure from the center 
or fl-om the side of the stump.— 
Jackson v. Perrine, 35 N.J.Law 187. 

5. Tex,—GUI V. Peterson, 86 S.W.2d 
629, 126 Tex. 216, reverslng Peter¬ 
son V. Qill, Civ.App., 61 S.W.2d 
1067—Whittenburg v. Jameson, Civ. 
App.. 143 S.W.2d 668—Vlreca Cor¬ 
poration v. Cole, Clv.App., 129 S.W. 
2d 438, error refused—Texas Co. v. 
Van Deventer, Civ.App., 290 S.W, 
660—^Bang v. City of Houston, Civ. 
App., 269 S.W. 866—^McCormack v. 
Crawford, Clv.App., 181 S.W. 486— 
Minor V. Klrkland, Clv.App., 20 S. 
W. 932. 

Statements In deed as to boundaries 
as not vaxdable by parol evidence 
generally see supra S 916. 

6. Tex.—^Humble Oil & Reflning Co. 

V. Ellison, 132 S.W.2d 396, 134 Tex. 
140, reverslng Ellison v. Humble 
Oil & Reflning Co., Civ.App., 106 S. 

W. 2d 1083—Gill v. Peterson, 86 S. 
W.2d 629, 126 Tex. 216, reverslng 
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parol evidence is admissible to show where on the 
gfrotind the surveys were actually made; so a con- 
fiict betwcen a call of a deed for distance and a call 
for a railroad right of way may be explained so as 
to show the real intention of the parties, and the 
deed may be enforced accordingly.*^ 

(5) Insurance Contracts 

The ruic authorlzing the admlssion of parol evidenoe 
to Identify, explain or deflne the subject matter of a 
writing applles to Insurance contracts. 

The rule authorizing the admission of parol evi¬ 
dence where it is necessary to identify, explain or 
define the subject matter of a writing applies to in- 
surance contracts.^ Accordingly, where the descrip- 
tion of the property in an insurance policy is am- 
biguous or uncertain, parol or extrinsic evidence is 
admissible to connect the description with the prop¬ 


erty intended to be covered,® or to correct a mistake 
in the description, 1° and for this purpose, the ap- 
plication, diagrams of the property, and other papers 
on which insurer acted in making the insurance are 
material evidence.^^ Such evidence is admissible to 
show that the owner knew, or ought to have known, 
that the description in the policy could not have 
covered the property destroyed.^^ 

(6) Mortgages 

Parol or extrinsic evidence Is generally admissible 
where It is necessary to Identify the subject matter of a 
mortgage, provided the mortgage Itself contalns data 
which lead to deflnlteness when It is explained by parol. 

Parol or extrinsic evidence may generally be re- 
ceived where it is necessary to identify the land^^ 
or chattels^^ intended to be covered by a mortgage, 
provided the mortgage itself contains data which 


Peterson v. Gill, Civ.App., 51 S.W. 
2d 1057—^Texas Pacific Coal & Oil 
Co. V. Crabb, Com.App., 249 S.W. 
835, reversingr Crabb v. Texas Pa¬ 
cific Coal & Oil Co., Civ.App., 238 
S.W. 279—^Vireca Corporation v. 
Cole, Civ.App., 129 S.W.2d 433. 
error refused—Beck v. Gulf Pro- 
duction Co.. Civ.App., 113 S.W.2d 
258, error refused—Redden v. Pure 
Oil Co., Clv.App.. 86 S.W.2d 874— 
Bow V. American Liberty Oil Co., 
Civ.App., 83 S.W.2d 401. error re¬ 
fused—^Dilworth v. Buchanan, Civ. 
App., 260 S.W. 279, 

Va.—Richmond Cedar Works v. West, 
147 S.E. 196, 152 Va. 633. 

Purpose of admitting parol evi¬ 
dence under such clrcumstances is 
not to override that which is writ- 
ten but properly to Interpret it.— 
GUI V. Peterson, 86 S.W.2d 629, 126 
Tex. 216—^Humble Oil & Refinlng Co. 
V. Parish, Tex.Civ.App.. 146 S.W.2d 
1045, error dismissed, judgrment cor¬ 
rect. 

7- Tex.—Couch v. Texas, etc., R. Co., 
90 S.W. 860, 99 Tex. 464, reversing, 
Civ.App.. 87 S.W. 847. 

8. U.S.—Globe & Rutgrers Fire Ins. 
Co. V. Baylen St. Wharf Co., C.C. 
A.Fla., 38 F.2d 197. 

Fla.—^Price v. Southern Home Ins. 
Co. of the Carolinas, 129 So. 748, 
100 Fla. 338. 

Mo.—Indlahoma Reflnlng Co. v. Na¬ 
tional Fire Ins. Company of Hart¬ 
ford, Conn., App., 242 S.W. 710. 
S.D.—Cass V. Pacific Mut Life Ins. 
Co. of Callfomia, 253 N.W. 622, 

62 S.D. 502, followed 256 N.W. 120, 

63 S.D. 23. 

Tex.—^Dunn v, Second Nat. Bank, 
113 S.W.2d 165, 131 Tex. 198, 115 A. 
L.R. 730, reversingr Second Nat. 
Bank of Houston v. Punn, Civ.App., 
84 S.W.2d 766. 

22 aj. p 1264 note 23—26 C.J. p 78 
note 60. 


ShowlJisr protection agulxist partlou- 
lar loss 

Extrinsic evidence is admissible to 
prove that life policy procured by 
debtor and payable to creditor-ben- 
eficiary but containing no description 
of debt was intended to protect ben- 
eficiary agralnst loss on a particular 
obllgatlon.—^Dunn v. Second Nat. 
Bank, supra. 

9. Ky.—^Flremen’s Ins, Co. of New- 
ark, N. J., v. Yarbrough, 28 S.W.2d 
771, 234 Ky. 625. 

Md.—^Eagrle Star & British Dominions 
Ins. Co. of London v. Flelschman, 
2 A.2d 424, 175 Md. 433. 

26 C.J. p 524 note 72, p 78 notes 60- 
63—22 C.J. p 1264 note 23. 

Extent of luterest intended to be 
covered may be shown by parol evi¬ 
dence.—Franklin M. & P. Ins. Co. v. 
Drake, 2 B.Mon. (Ky.) 47. 
property not in exlstenoe 
Parol evidence may be resorted to 
to determine whether insurance con- 
tract includes property not then in 
existence, where contract is ambigu- 
ous.—Globe & Rutgers Pire Ins. Co. 
V. Baylen St. Wharf Co., C.C.A.Pla., 
38 P.2d 197. 

10. U.S.—Scottish Union & Nation¬ 
al, Ins. Co. V. McKone, Wyo., 227 
P. 813, 142 C.C.A. 337. 

111.—^Buchanan v. Scottish Union & 
National Ins. Co., 210 IlLApp. 623. 
26 C.J. p 524 note 73. 

IL N.Y.—Saunders v. Agricultural 
Ins. Co., 60 N.E. 636, 167 N.Y. 261, 
reversing 57 N.Y.S. 683, 39 App. 
Div. 631. 

26 C.J. p 524 note 74. 

18. N.Y.—Saunders v. Agricultura! 

Ins. Co., supra. 

26 C.J. p 524 note 75. 

13. U.S.—^Port Wentworth Terminal 
Corporation v. Equitable Trust Co. 
of New York, C,C.A.Qa., 18 F.2d 
379. 

Ala.—Newell v. Armstrong, 161 So. 
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244, 230 Ala. 367—Mills v. Jordan, 
101 So. 730, 212 Ala. 81—Barron v. 
Barron, 26 So. 66, 122 Alsu 194. 
Conn.—Brooks Bank & Trust Co. v. 

Dineen, 117 A. 661, 97 Conn. 636. 

22 C.J. p 1266 note 25. 

14. U.S.—^Liquid Carbonic Corpora¬ 
tion V. Phillips, C.C.A.Miss., 68 F. 
2d 616—In re Coleman & Brown, C. 
C.A.Ga., 2 P.2d 264, reversing, D.C., 
291 P. 280. 

Ala.—Stewart v. Clemens, 124 So. 863, 
220 Ala. 224, 66 A.L.R. 1454. 

Ariz.—C. I. T. Corporation v. Nau- 
dack, 38 P.2d 310, 44 Ariz. 413— 
Mosher v. Holladay, 277 P. 67, 35 
Ariz. 299. 

111.—^Melody v. Areola State Bank, 
249 IlLApp. 86—Southern Illinois 
Nat. Bank of East St. Louis v. 
Thaxton, 224 IlLApp. 554. 

La.—Commercial Bank of Arcadia v. 

Simmonds, 2 La.App. 658. 

Mo.—Bruce v. Kays, 1 S.W.2d 214, 
222 Mo.App. 77. 

Nev.—Schmaling v. Johnston, 13 P.2d 
1111, 64 Nev. 293, affirmed 27 P.2d 
1069, 66 Nev. 164. 

N.D.—^Hellstrom v. First Guaranty 
Bank, 209 N.W. 379, 64 N.D. 322. 
Okl.—^Wichita Mill & Elevator Co. v. 
Parmers’ State Bank of Tipton, 226 
P. 870, 102 Okl. 83—First Nat. Bank 
of Washington, Okl., v. Halnes, 186 
P. 441, 76 Okl. 301. 

Or.—Immel v. Albany Iroi^ Works, 
271 P. 63, 127 Or. 118. 

S.C.—Clowney v. Rivers, 123 S.E. 
769, 129 S.C. 68—First Nat Bank v. 
Pierson, 117 S.E. 642, 124 S.C. 

327. 

Tex.—^H. O. Wooten Grocer Co. v. 
Wade Meat Co., Civ.App., 37 S.W. 
2d 1090—^Lunsford v. Pearce, Civ. 
App., 19 S.W.2d 71—Radford v. 
Bacon Securities Co., Civ.App., 18 
S.W.2d 848—^Farmers* & Merchants* 
Nat Bank of Kaufhian v. Howell, 
Civ.App., 268 S.W. 776—^Flrst Nat 
Bank v. First State Bank of Camp- 
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lead to definiteness when explained by parol.is 
Such evidence is also admissible in a proper case to 
identify the debt or oblig^ation intended to be se- 
cured.i® it has been held that, even though a 
mortgage appears upon its face to be for the pay- 
ment of a specified sum of money, it may be shown 
by parol evidence that it was really intended to se¬ 
cure advances to be made from time to time,!^ or 
a balance due from time to time.i» So also it has 
been held permissible to show that a mortgage was 
given to secure or indemnify against a contingent 
liability of the mortgagee as the mortgagor^s sure- 
ty and the like,i9 although this has been denied.20 
Several mortgages, appearing on their face to be 
for distinet debts, may be shown in equity to be 
merely additional evidence of, and security for, the 
same debt;2l and a creditor of the grantor in a 
deed of trust may present evidence to connect him- 
self with the deed and show that his debt was one 
of those intended to be secured .22 

§ 1008. Suppljdng Omissions 

Matters requFped by law to appear In a Judlclal or 


other record cannot be supplied by parol; but In the in- 
terpretatlon of an ambiguous contract In order to arrfve 
at the true Intentlon of the parties, paro4 evidence may 
be admitted to supply a deficiency In the language which 
they have used. 

Where a contract is silent as to a particular mat- 
ter and because of the nature and character of the 
transaction an ambiguity aris es, parol evidence is 
properly admitted for the purpose of supplying the 
deficiency in the language of the contract and es- 
tablishing the true intent and meaning of the par¬ 
ties,23 provided such evidence is entirely consistent 
with, and not contradictory of, the writing,^^ hut, as 
has been noted supra § 959, the court under the 
guise of construction cannot make a contract for 
the parties. The admissibility of parol evidence of 
contemporaneous and collateral agreements where 
the writing is incomplete has been considered su¬ 
pra § 999, and the admissibility of such evidence 
where the writing does not express the entire agree- 
ment infra § 1013. 

Judicial records, Matters which should but do 
not appear of judicial record cannot be supplied by 
parol, 25 especially if the omission is such as affects 


bell, Civ.App., 262 S.W. 1089—Per- 
kins V. Alexander, Civ.App., 209 S. 
W. 789. 

Vt—Symes v. Pletcher, 116 A. 602, 
95 Vt. 431. 

22 C.J, p 1265 note 26—42 C.J. p 768 
note 36 [a]. 

15. U.S.—In re Coleman & Brown 
D.C.Ga., 291 F. 280, reversed on oth¬ 
er grounds, C.C.A., 2 F.2d 254. 

Ala.—Stewart v. Clemens, 124 So. 

863. 220 Ala. 224, 66 A.L.H. 1464. 
Tex.—Graham Nat. Bank v. Beavers, 
CIvApp., 286 S.W. 604, afflrmed, 
Com.App., 290 S.W. 629. 

Mortgage held snfflciexLtly dejSnlte 
Ala.—^Newell v. Armstrong, 161 So. 
244, 230 Ala. 367. 

Sulllciency of descrlption to admit 
parol evldcnco generally see supra 
suhdivislon a of this section. 

16. Minn.—Spielman v. Albinson, 236 
N.W. 319, 183 Minn. 282. 

Mont.—Noyos Estate v. Granite-Alas- 
ka Co., 189 P. 226. 67 Mont. 611. 

N. J.—Ocean County Nat. Bank v. 
Stillwell, 197 A. 286, 123 N.J.Eq. 
337. 

Tex.—Texas Co. v. Tuoker, Civ.App., 
129 S.W.2d 762, error refused— 
Southwestem Bnig Corporation v. 
First Nat Bank, Clv.App., 46 S.W. 
2d 424, error refused. 

22 C.J. p 1266 note 35—41 C.J. p 466 
note 60. 

Deolaratlons of mortgagor made at 
the time the mortgage was exeeuted 
are admissible to show the indebted- 
ness intendled by the mortgagor to be 
secured. 

Mich.—^Albion State Bank v. Knick- 


erbocker, 84 N.W. 311, 126 Mich. 
311. 

Tenn.—^Plrst Nat. Bank v. Tamble, 
Ch.App., 62 S.W. 308. 

Where future advan.caB are secxired, 
parol evidence may be Introduced to 
identify what advances were In fact 
intended by the parties.—Johnson v. 
Bratton, 70 N.W. 1021, 112 Mich. 319 
—41 C.J. p 466 note 64. 

17. Fla.—McEwen v. Grovers' Loan 
& Guaranty Co., 139 So. 805, 104 
Fla. 176. 

S.D.—Charles Priend & Son v. 
Schmidt, 233 N.W. 913, 67 S.D. 477, 
quoting Corpus Juris. 

22 C.J. p 1134 note 9—41 C.J. p 456 
note 53. 

18. S.D.—Charles Friend & Son v. 
Schmidt, supra, quoting Corpus 
Juris. 

22 C.J. p 1184 note 10. 

19. Minn.—^Harrington v. Samples, 
30 N.W. 671, 36 Minn. 200. 

22 C.J. p 1184 note 11—41 C.J. p 466 
note 62. 

20. Mass.—Southwlck v. Hapgood, 10 
Cush. 119. 

22 C.J. p 1136 note 12. 

21. Va.—^Anderson v. Davles, 6 
Munf. 484, 20 Va. 484. 

22. Va.—Griffln v. Macaulay, 7 

Gratt. 476, 48 Va. 476. 

23. Ala.—^Dlsheroon v. Brock, 105 
So. 899, 213 Ala. 637. 

Ga.—^De Beaugnne v. Ward, 106 S. 

E. 868, 26 Ga.App. 301. 

N.Y.—Belfanc v. Belfanc, 800 N.T.S. 
319, 252 App.Dlv. 453, afflrmed 16 
N.E.2d 103, 278 N.T. 663—Bank of 

1023 


New York & Trust Co. v. Snede- 
ker, 16 N.Y.S.2d 930, 173 Misc. 126, 
afflrmed 13 N.Y.S.2d 278, 267 App. 
Div. 939. 

Tex.—Miller v. Wilson, Civ.App., 258 
S.W. 640. 

22 C.J. p 1186 note 92, p 1096 note 
76 [a]. 

XTnexpressed teims 

The parol evidence rule does not 
apply when the language used is am¬ 
biguous by reason of unexpressed 
terms, and resort must be had to 
extrlnslc evidence to determine the 
meaning and extent of the language 
employed by the contracting par¬ 
ties. Such evidence Is admissible 
not to vary what is wrltten, but to 
complete the Instrument.—^Welch v. 
Bombardieri, 147 NE. 596, 262 Mass. 
84—Hebb v. Welsh, 70 N.E. 440, 185 
Mass. 335. 

Negotiable Instrumesits 

Section of Negotiable Instruments 
Act prescribing construction to be 
given where omissions appear in lan¬ 
guage of instrument does not author- 
ize admisslon of extrinsic evidence 
to supply omissions.—La Caisse 
Populaire Credit Union v. Cross, 199 
N.E. 548. 293 Mass. 190. 

J24. N.Y.—^Hendrlcks v. Clements, 
186 N.Y.S. 378, 196 App.Dlv. 144. 

25. lowa.—Manion v. Brady, 138 N. 

W. 658, 168 lowa 306. 

22 C.J. p 1280 note 69. 

Judicial records as writlngs within 
parol evidence rule see supra 58 
866-875. 

Parol evidence to supply omissions 
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the conclusiveness or validity of the proceedings 
for the record must be complete and perfect in it- 
self without reference to extrinsic circumstances, 
and, if deficient or imperfect, it cannot be assisted 
or aided by evidence dehors the same.27 Likewise, 
it is not permissible to show by oral evidence that 
the record is defective and then have its defects 
corrected or supplied by the same evidence 8 but 
where, although the record is complete and noth- 
ing which shouid have been incorporated therein is 
omitted, it becomes necessary for any purpose to 
ascertain a fact which does not appear on the rec¬ 
ord, parol evidence of such fact is admissible.89 

§ 1009. - Corporate Records 

Omissions from corporate records may be supplied 
by parol evidence. 

Omissions from corporate records may be sup¬ 
plied by parol evidence, particularly where there are 
no statutory provisions as to what the records shall 
show.89 

§ 1010. Sustaining Instrument 

a. In general 


b. Instrument illegal or void on its face 
c Public records or documents 

a. In General 

Where the validity or binding efTect of a written In¬ 
strument, valld on Its face, Is attacked for any reason, 
parol evidence which is not contradictory of the wrlting 
is, as a general rule, admissible to sustaln it. 

As a general rule, where the validity or binding 
effect of an instrument in writing, not void on its 
face, is attacked for any reason, parol evidence, 
not contradictory of the writing, is admissible to 
sustain it.^l Accordingly parol evidence may be 
received to repel a charge of fraud®^ or duress;8S 
to disprove an allegation that the consideration was 
illegal^^ or that an obligation was usurious.36 Like¬ 
wise such evidence is admissible to establish the ex- 
istence of a debt intended to be secured by a mort- 
gage or to explain37 or show consent to88 alter- 
ations in an instrument; or to show the adoption of 
a seal38 or that a scrawl was intended as a seal.^O 
Similarly parol evidence may be admissible to 
explain a variance with respect to names;^! or to 
explain a discrepancy between the amount of a 


In official records and documents 
see supra § 890. 

Secondary evidence to prove Judicial 
records see supra § 809. 

SKbtLons and orders 
Where the motions and orders 
granted in a case are omitted from 
the minutes of the court, they may 
be proved by parol evidence.—^Hlck- 
man v. Enterprise Lumber Co., 105 
So. 343. 159 La. 280. 

96. Mo.—Cunnlngrham v, Pacific R. 

Co., 61 Mo. 33. 

22 C.J. p 1281 note 70. 

27. XJ.S.—James v. Stookey, C.C.Pa., 
13 F.Cas.No.7,184, 1 Wash. 330. 

22 CJ. p 1281 note 71, 

28. Ala.—Jones v. Rltter, 56 Ala. 
270. 

29. lowa.—Smith v. De Kock, 46 JtT. 
W. 1066, 81 lowa 636. 

22 C.J. p 1281 note 73. 

30. Ark.—Chamber of Commerce of 
Hot Springrs v. Barton, 112 S.W. 
2d 619, 195 Ark. 274. 

Cal.—Peterson v. First Nat. Bank, 
281 P. 1104. 101 Cal.App. 632. 

Ky.—^Bennett v. Madlson Sales Co., 
95 S.W.2d 604, 264 Ky. 728. 

Mich.—Jacob v. Gratiot Central 
Market Co., 255 N.W. 331, 267 
Mich. 262. 

N.M.—^Franciscan Hotel Co. v. Al- 
buquerque Hotel Co., 24 P.2d 718, 
37 N.M. 456. 

N.T.—In re Starbuck^s Bstate, 221 N. 
Y.S. 540, 129 Misc. 460, affirmed In 
re Starbuck, 228 N.T.S. 174, 223 
App.Dlv. 844, reversed on 'other 
grounds In re Starbuck^s Ex'x, 167 


N.B. 680, 251 N.Y, 439, 66 A.L.R. 
216. 

N.C.—Green River Mfg-. Co. v. Bell, 
137 S.E. 132, 193 N.C. 367—Wright 
V. Phillips Fertillzer Co., 136 S.B. 
716, 193 N.C. 305—^Everett v. Sta- 
ton, 134 S.E. 492, 192 N.C. 216— 
Respess v. Rex Spinnlngr Co., 183 
S.B. 391, 191 N.C. 809—Bailey v. 
Hassell, 115 S.E. 166, 184 N.C. 468 
—^Asbury v. Mauney, 92 S.E. 267, 
173 N.C. 454, 

Or.—Myrtle Point Mill & Lumber 
Co, ,v. Clarke, 208 P. 688, 102 Or. 
533. 

Pa.—In re Loeflaer’s Estate, 121 A. 
186, 188, 277 Pa. 817, quotingr Cor. 
pTis Juris—Shuman v. Main, Bea- 
ver & Black Creek Mut. Flre Ins. 
Co., 108 A. 265, 266 Pa. 38. 

22 C.J. p 1277 note 28—14 C.J. p 921 
note 49. 

Secondary evidence to supply omis- 
sion in corporate record see supra 
5 810. 

31- Ala—Morris v. Waldrop, 105 So. 
172, 213 Ala 436. 

Cal.—^Mahana v. Los Anjeles Bngl- 
neerin^r & Mfg. Co., 266 P. 279, 82 
Cal.App. 710, modifled on other 
fiTOunds 257 P. 136—^Ratzlaff v. 
Tralnor-Desmond Co., 188 P. 269, 
41 Cal.App. 586. 

La—Succession of Dlez, 19‘6 So. 613, 
194 La 1089. 

Pa—^Miller v. Mlller, 131 A. 236 284 
Pa 414. 

S.C.—Scott V. Wigrgrlns, lOl S.E. 113, 
113 S.C. 88. 

Tex,—Latham v. Jordan, Com.App., 
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17 S.W.2d 806, reverslngr, Civ.App., 
3 S.W.2d 665. 

2!i C.J. p 1277 note 29. 

32. Cal.—Moore v. Franklin, 192 P. 
1047, 49 CalApp. 103. 

Tex.—^Hill V. Pro vine, Civ.App., 260 
S.W. 681. 

22 C.J. p 1277 note 30. 

33- Tex.—^Hardin v. Hordln, 38 Tex. 
616. 

34. Mass.—^Rundell v. La Fleur, 6 
Allen 480. 

S.C.—Buckner v. Ruth, 47 S.C.L. 167. 

35. Va.—Richeson v. Wood, 163 S.B. 
339, 343, 158 Va 269, citin^ Oor- 

I pus Juris. 

22 C.J. p 1277 note 33. 

33. Cal.—Shaver v. Bear River & 
Auburn Water & Mining Co., 10 
Cal. 396. 

37- Ind.—Seymour Improvernent Co. 
V. Viklng Sprinkler Co., 161 N.B. 
389. 87 Ind.App. 179. 

Mo.—^Murphy v. Holliway, 16 S.W.2d 
107, 223 Mo.App. 714. 

Or.—Zobrist v. Bstes, 133 P. 644, 65 
Or. 673. 

38. Idaho.—State v. Baird, 89 P. 
298, 13 Idaho 126. 

39. S.C.—Twitty v. Houser, 7 S.C. 
153. 

4f0. S.C.—Relph V. Glst, 16 S.C.L. 
267. 

41, Ala.—^Meredith v. Richardson, 
10 Ala 828. 

22 C.J. p 1277 note 39. 

Parol evidence to show mistake or 
variance in name of party to In¬ 
strument see supra S 995. 
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debt and a mortgage securing it ;^2 qj. to show that 
the execution of an instrument was authorized^^ or 
ratified;^^ or to show whether a deed was deliv- 
ered,^^ or accepted,^® or duly acknowledged and 
recorded.^*^ It has also been held permissible to sus- 
tain a deed or other instrument, which is attacked 
on the ground that the consideration was illegal, or 
was not paid, or did not exist, by showing a valid 
consideration, although different from that ex- 
pressed;48 but there is authority for the contrary 
view.^® 

While parol evidence has been held admissible to 
show that the vendee of a contract to sell realty 
knew that the title contracted for was not good,50 
the evidence is inadmissible for such purpose where 
it is contradictory of the provisions of the con- 
tract.5^ 

Corporate records may be aided or explained by 
extrinsic evidence.52 

Insurance. The validity of an insurance policy 
may be sustained by parol evidence showing that 
the agent of insurer biew of, and assented to, the 
existence or procurement of other insurance or of 


a mortgage on the property insured, notwithstand- 
ing a provision in the instrument that it shall be 
void in case of such other insurance or a mortgage, 
unless the consent of insurer is shown by a writ- 
ten indorsement thereon.53 

Although there is contrary authority,®^ it has been 
held that, on an issue as to whether insured gave 
mistaken or fraudulent answers in his application, 
it may be shown by parol evidence that insured did 
not make the statements, or that the statements giv- 
en by insured to the agent of insurer were true and 
were different from those which the agent tran- 
scribed in the application which he sent to insur¬ 
er and when, at the time the application is made, 
statements contained in it are known to the agents 
of insurer to be false, the facts may be established 
by parol evidence.^® 

It has likewise been held that where the agent 
inserted certain matters in the application for life 
insurance, on information which he obtained from 
third persons without the consent of insured, parol 
evidence is admissible to show the circumstances 
under which the insertion was made, although it 
contradicts the written contract.^^ 


42. Ga.—Gunn v. Jones, 67 Ga. 398. 

43. U.S.—^Alexandrla Mechanlcs' 

Bank v, Columbia Bank, D.C., 6 
Wheat. 326. 6 L.Bd. 100. 

22 C.J. p 1278 note 41. 

44. Me.—Pike v. Bacon, 21 Me. 280, 
38 Am.D. 269. 

22 C.J. p 1279 notes 68, 69. 

45. 111.—^Waters v, Lawler, 130 N.E. 
335, 297 111. 63. 

N.T.—Buszosak v. Wolo, 211 N.T.S. 
557, 125 Mlsc. 646. 

46. N.Y.—Buszozak v. Wolo, supra. 

47. Mo.—Williams v. Butterfield, 
114 S.W. 13, 214 Mo. 412. 

22 C.J, p 1278 note 43. 

48. La.—Cltizens Bank & Trust Co. 
V. Willls, 162 So. 822, 183 La. 127 
—Exposito V. Lapeyrouse, App., 
196 So. 814. 

22 C.J. p 1278 note 44. 

49. Md.—Glenn v. Randall, 2 Md. 
Ch. 220. 

22 C.J. p 1278 note 46. 

50. Ala.—Beck v. Simmons & Kor- 
neg-ay, 7 Ala. 71. 

N.J.—^Kewark Sav. Inst. v. Jones 
Ex’rs, 37 N-J-Eq. 449, afflrmed 88 
N.J.Ba. 299. 

IJtah.—Leonard v. Woodrulf, 65 P. 
199, 23 Utah 494. 

61. Cal.—Snowden v. Derrlck, 111 
P. 767, 14 Cal.App. 809. 

Mass.—Swan v. Brury, 22 Plck. 486 
—^Harlow V. Thomas, 15 Plck. 66. 
N.T.—^Nathan v. Morris, 17 N.T.S. 
13, 62 Hun 452. 

69. U.S.—Indlan Beflning Co. v. 
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^ Buhrman, N.T., 220 F. 426, 136 C. 
C.A. 231. 

22 C.J. p 1281 note 74. 

53- U.S.—McBlroy v, Britlsh Ameri¬ 
ca Assur, Co., Wash., 94 F. 990, 
36 C.C.A. 616. 

54. N.J.—Franklin Pire Ins. Co. v. 
Martin, 40 N.J.Law 668, 29 'Am.R. 
271. 

22 C.J. p 1278 note 50—26 C.J. P 622 
note 27—32 C.J. p 1334 note 71. 

55. Ala.—Commerclal Casualty Ins. 
Co. y. Hudgens, 160 So. 106, 230 
Ala. 182—Modern Woodmen of 
America v. Head, 96 So. 219, 209 
Ala. 420. 

Fla.—Massachusetts Bondlng & In¬ 
surance Co. V. Williams, 167 So. 12, 
123 Fla. 660. 

Idaho.—Tumer v. Pacific Mut. Life 
Ins. Co. of California, 20 P.2d 210, 
211, 52 Idaho 672, citing CozpiiB 
Jnzls. 

Kan.—^Rigdon v. Farmers' Alliance 
Ins. Co., 261 P. 631, 122 Kan. 136 
—Blades v. Farmers’ & Bankers’ 
Life Ins. Co., 225 P. 1082, 116 Kan. 
120 . 

La.—^Parker v. Citizen Fire Ins. Co. 

of Missouri, 4 La.App. 711. 

Me.—Spaulding v. Tork County Mut. 
Fire Ins. Co., 149 A. 143, 128 Me. 
612. 

Mo.—Tancey v. Central Mut. Ins. 
Ass*n, App., 77 S,W.2d 149—Securi- 
ty Life Ins. Co. v. Stockman, App., 
242 S.W. 103. 

N.C.—Willett V. National Accident & 
Health Ins. Co., 180 S.E. 680, 208 
N.C. 344. 
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'Or.—Simmons v. Washington Fidel- 
ity Nat. Ins. Co., 299 P. 294, 136 
Or. 400—^Williams v. Pacific States 
Fire Ins. Co., 261 P. 258, 120 Or. 
1 . 

Pa.—^Hoffman v. Mutual Fire Ins. 
Co. of Reading, Pa., 117 A. 917, 274 
Pa. 292. 

Tex.—Texas Banking & Ins. Co. v. 
Stone, 49 Tex. 4—Washington 

Fidelity Nat. Ins. Co. v. Smlth, 
Civ.App., 80 S.W.2d 413. 

W.Va.—Shinn v. West Virginia Ins. 
Co., 140 S.E. 61, 62, 104 W.Va. 
363, citing CiozpTUi Jnxis. 

22 C.J. p 1278 note 49—26 C.J. p 622 
note 26—32 C.J. p 1334 note 70— 
33 C.J. p 117 note 74—37 C.J. p 628 
notes 38, 40, 41. 

Effeot of provision in policy 
Provision in policy containing an 
explicit agreement that no statement 
made to any agent or other person, 
and not contained in the application, 
shall be considered as having been 
brought to the notice of the compa- 
ny, precluded parol evidence that 
agent had set down a written answer 
to a Question without the knowledge 
of Insured because, by its plain 
terms, it gave distinet notice to in¬ 
sured of a limitatlon on the power 
and authority of the agent.—^Rlnker 
V. .^tna Life Ins. Co., 64 A. 82, 214 
Pa. 608, 112 Ain.S.R. 773, afllmiing 6 
Lack.Jur. 122. 

56. Colo.—^New Tork Life Ins. Co. 
V. Haru Fukushlma, 220 P. 994, 74 
Colo. 236. 

67. U.S.—^Union Mut. Ins. Co. v. 
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b. T-nsrf t nrmftn t Qlegal Gx Void OH Its Face 

Where an fnstrument Js fllegal or void on its face, 
paroi evidence ordinarlly Is Inadmissible to make It valid 
or effectual. 

Where an instrument is on its face illegal or 
void, because it shows a violation of some statutory 
provision, or omits something which the law makes 
essential to its validity, or for any other reason, 
paroi evidence cannot be admitted to contradict the 
portion which shows a violation of the statute, to 
supply the omission, or otherwise to make effectual 
that which the law declares shall be of no effect,5S 
unless it can be shown that the provision which ren- 
ders the instrument void was inserted by mistake.59 
Thus where an instrument or a portion thereof is 
void for indefiniteness or uncertainty in any of its 
terms, the deficiency cannot be cur^d by paroi evi¬ 
dence but, before pronouncing an instrument 
void for uncertainty, the court should examine it 
in ali the light to be gathered from contemporane- 
ous facts and circumstances.^l 

Ratification. It has been held that a ratification 
of a transaction evidenced by a void instrument may 
be shown by parol.^2 

c. Public Becords or DoeiimeiLts 

Paroi evidence may be admitted to aid or explafn a 
public record or document, although such evidence is in¬ 
admissible to validate a judgment or proceeding which 
the record shows to be void. 


Paroi evidence which does not contradict but 
merely aids or explains the record or report of a 
public officer or board or a public document is ad- 
missible.®^ A fortiori matters not properly belong- 
ing in the record and not found there may be proved 
by other evidence.^^ 

Judicial records. The rule against the reception 
of paroi or extrinsic evidence to vary or contradict 
a judicial record does not preclude the reception of 
such evidence in aid of the record.65 Such evidence 
may be admitted to explain an apparent discrepan- 
cy,®® or an immaterial variance,®*^ or to dispel ob- 
scurity or ambiguity.®^ A judgment or proceed¬ 
ing, however, which the record shows to be void 
cannot be validated by paroi evidence.®® 

§ 1011. Writing Collateral to Issue 

The rule against the admission of paroi evidence to 
vary or contradict a written contract does not apply 
where the writing as to which it Is sought to Introduce 
the evidence Is collateral to the issue involved and the 
action Is not based on such writing. 

The rule against the admission of paroi evidence 
to vary or contradict a written contract does not 
apply where the writing as to which it is sought to 
introduce the evidence is collateral to the issue in¬ 
volved and the action is not based on such writ- 
ing.*^® This exception to the paroi evidence rule 
has been held applicable in cases where the action 


Wilkinson, lowa, 13 Wall. 222, 20 
L.BcL 617. 

58. N.J.—Thomas v, Flanagran, 132 
A. 306, 99 N.J.Eq. 198—Koperski 
V. Wira, 128 A. 382, 97 N.J.Eq. 88, 
affirmed 129 A. 186, 98 N.J,Eq. 377. 

Okl.—^Mann v. Brady, 196 P. 346, 
80 Okl. 299. 

S.D.—^Ulvilden v. Sorken, 237 N.W. 
566, 68 S.D. 466, 82 A.L.B. 1209. 

22 C.J. p 1124 notes 27, 28, p 1186 
note 94, p 1278 note 63. 

Void judicial record see subdivislon 
c of this section infra. 

59. N.J.—Griffln v. New Jersey Oil 
Co., 11 N.J.Bq. 49. 

Paroi evidence to show mlstaJce see 
supra § 978. 

60. Miss.—^Mayhaw Canningr & Pre- 
serving" Co. v. Cohen, 99 So. 896, 
135 Miss. 378. 

Mont.—^Alderson v. Bepublican-Cour- 
ier Co., 221 P. 644, 69 Mont. 271. 

22 C.J. p' 1279 note 66, p 1124 note 
27 [c]. 

61. Cal.—^Hancock v. Watson, 18 
Cal. 137. 

22 C.J. p 1279 note 66. 

6L Pa.—Jourdan v. Jourdan, 9 

Serg. & B. 268, 11 Am.I>. 724. 

68. U.S.—Western Surety Co. v. IT. 

' a, C.C.A.CaL, 72 P.2d 467. 


IU.—^People V. Chlcago & B. I. By. 

Co., 146 N.E. 714, 314 111. 382. 

Mo.—State ex rei. McMillan v. 

Guinn, 274 S.W. 466, 309 Mo. 291. 
Okl.—Schuman v. Campbell, 83 P.2d 
649, 661, 183 OkL 663, quoting 

Coipus Juxls. 

Vt.—^Taylor v. Holcomb, 2 Tyler 344. 
22 C.J. p 1279 note 60. 

64L 111,—^Dunn v. Youmans, 79 N.E. 
321, 224 IU. 34. 

Supplying omissions by paroi evi¬ 
dence see supra § 1008. 

65. Ga.—Stell v. Glass, 1 Ga. 476. 
Ind.—^Hammond Theatrical Co. v. 

Gregory, 194 N.E. 631, 208 Ind. 31. 
Ky.—Turner v. Begely, 39 S.W.2d 
604, 606, 239 Ky. 341, citing Cor¬ 
pus Juils. 

Mo.—State ex rei. McMillan v. 
Gumn, 274 S.W. 456, 469, 309 Mo. 
291, citing Corpus Juris. 

22 C.J. p 1279 note 63, p 1280, note 
67—34 C.J. p 606 notes 67, 68, 60. 

66. U.S.—^Byan v. Staples, Colo., 76 
F. 721, 23 C.C.A. 661, rehearing 
denied 78 F. 663, 23 C.C.A. 651, 
certiorari denied 17 S.Ct 998, 166 
U.S. 720, 41 L.Ed. 1186. 

22 C.J. p 1280 note 64. 

67. Tex,—San Antonio & A. P. B. 
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Co. v. Brooking, Clv.App., 61 S.W. 
537. 

22 C.J. p 1280 note 66. 

68- Mont.—^Blaser v. Cllnton Irr. 
Dist, 53 P.2d 1141, 1144, 100 Mont. 
459, citing Corpus Jutis. 

22 C J. p 12a0 note 66. 

69. Miss.—Bank of Blchton v. 
Jones, 121 So. 823, 163 Miss. 796. 

N.C.—^McClure v. Crow, 146 S.E. 713, 
196 N.C. 667. 

22 C.J. p 1280 note 68. 

70. U.S.—^International Ticket Scale 
Corporation v. International Tick¬ 
et Scale Corporation of Chlcago, 
C.C.A.I11., 66 P.2d 969. 

Ala.—Tennessee Valley Bank v. Val- 
ley View Farm, 97 So. 62, 210 Ala. 
123. 

Cal.—^Leeper v. Ginsberg, 86 P.2d 
648, 29 Cal.App.2d 722. 

Ga.—^Monroe v. Guess, 164 S.E. 301, 
41 Ga.App. 697—Saunders & Mc- 
Mullen V. Hudson, 119 S.E. 535, 30 
Ga.App. 732—Carter-Moss Lumber 
Co. V. Lomax, 119 S.E. 534, 80 Ga. 
App. 718. 

111.—^Brady v. Marshall, 23 N.E.2d 
764, 302 IlLApp. 161. 

Mass.—^Moskow v. Burke, 166 N.E. 

416, 266 Mass. 286. 

Mo.—Shaplro v. Chllds Co., 17 S.W. 
2d 677, 222 Mo.App. 1126—Proctor 
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was not between the parties to the instniinent,7i in 
which case another exception to the nile is applica- 
ble, as shown supra § 861 ; and, although there is 
contrary authority,72 the exception under consid- 
eration has also been held applicable where the par¬ 
ties to the action were the same as the parties to 
the writing.73 

§ 1012. Writing Not Expressing Contract of 
Parties 

Where the wrftlng does not embody the contract be¬ 
tween the partfes to the controversy fn which It Is In- 
troduced, such contract resting in paroi, the rule ex- 
cludlng paroi evidence to vary a written Instrument does 
not apply. 

Where the writing is such that it does not em¬ 
body the contract between the parties to the con¬ 
troversy in which it is introduced in evidence, such 
contract resting in paroi, the rule excluding paroi 
evidence to vary a written instrument does not ap¬ 
ply, and the true contract may be shown.^^ Where 
a bili for relief alleges that a written contract be¬ 
tween the parties to an action varies from their true 
agreement, and defendant admits that the contract 


does not express the agreement truly but sets up 
an agreement different from that alleged by plain- 
tiff, the real contract may be established by paroi 

evidence.75 

§ 1013. Writing Not Expressing Entire 
Agreement 
’ a. In general 

b. Completeness of writing 

c. Applications of rule 

a. In General 

Where oniy part of an agreement has been reduced to 
writing, paroi evidence consistent with such written por- 
tlon is admissible to prove the part resting In paroi, 
provided the agreement Is not one wlthin the statute of 
frauds. 

In order that the paroi evidence rule may apply 
it is necessary ordinarily that there be a complete 
written contract between the parties of such a na¬ 
ture as to show that it was intended to evidence 
their whole agreement with reference to the sub- 
ject matter,76 and having the element of mutuality 


V. Home Trust Co., 284 S.W. 166, 
221 Mo.App. 677. 

N.C.—Jones v. Raney Chevrolet Co., 
9 S,E2d 395, 217 N.C. 693—Chat- 
ham V, C. C. Disher Chevrolet Co., 
1 S.B.2d 117, 215 N.C, 88—Hali v. 
Geissell & Hichardson, 103 S.E. 
392, 179 N.C. 667. 

N.D.—Rott V. Provident Life Ins. 

Co., 298 N.W. 17, 70 N.D. 768. 

Pa.—^Davls v. Caufflol, 136 A. 107, 
287 Pa. .420—Hanauer v. National 
Surety Co., 123 A. 863, 279 Pa. 346. 
S.C.—Knighton v. Des Portes Mer- 
cantlle Co., 112 S.E. 343, 119 S.C. 
340—^Nauful v. National Loan & 
Bxchange Bank of Columbla, 97 S. 
B. 843, 111 S.C. 309. 
lex.—Texas Hotel Supply Co. v. 
Lane, Clv.App., 32 S.W.2d 668— 
Continental Ins. Co. v. Scott, Clv. 
App., 254 S.W. 499. 

22 C.J. p 1282 note 86. 

Writlnsrs held not coUateral wllh- 
In meanlngr of texi rule. 

Ala.—Llles v. Cox, 110 So. 716, 216 
Ala. 327—^Hamllton Pumilure Co. 
V. Brenard Mfgr. Co., 110 So. 163, 
216 Ala. 187. 

Pa.—Title Holding- Co. v. Black, 169 
A. 660, 306 Pa. 362. 

Where siOt was hrotigrht on ac- 
connt which was based on an un- 
condltlonal agreement, defendant 
was properly denled the right to 
vary by paroi the wrlttea terms of 
the agreement merely beoause the 
suit was not broug-ht on the con¬ 
tract.—^Wheelis v. D. Appleton & Co., 
99 S.B. 11, 23 Ga.App. 663. 


71. N.C.—Miles V. Walker, 102 S.E. 
884, 179 N.C. 479. 

22 C.J. p 1282 note 87. 

72. Me.—^Boody v. Qoddard, 67 Me. 
602. 

73. Cal.—Campion v. Downey, 245 

P. 1098, 1100, 77 CaLApp. 126, 

quotlng Ooxpns Juris. 

22 C.J. p 1282 note 89. 

74. U.S.—Corral, Wodiska T Ca, v. 
Anderson, Thorson & Co., C.C.A. 
111., 96 P.2d 11, certiorari denled 
69 S.Ct. 72, 306 U.S. 613, 83 L.Ed. 
390—^Kunlhiro v. Lyons Bros. Co., 
C.C.A.Cal., 12 P.2d 894, certiorari 
denled 47 S.Ct. 112, 273 U.S. 723, 
71 L.Ed. 869—Kunihiro v. M. O. 
Coggins Co,, C.C.A.Cal., 12 P.2d 
894, certiorari denled 47 S.Ct. 112, 
273 U.S. 723, 71 L.Ed. 869—Spring- 
steen v. Lewis, Alaska, 259 P. 518, 
171 C.C.A. 14. 

Cal.—Smith v. Massachusetts Bond- 
ing & Insurance Co., 236 P. 176, 71 
CaLApp. 661—Corison v. Williams, 
208 P. 331, 58 CaLApp. 282. 

Del.—PhCEnix Pinance Corporation v. 
lowa-Wisconsin Brldge Co., Super., 
16 A.2d 789 

Ga.—^Hall v. Wingate, 126 S.E. 796, 
169 Ga. 680—Merrltt v. Castle- 
berry, 197 S.E. 76, 67 Ga.App. 891. 
Mass.—^Peerless Petticoat Co. v. Col- 
pak-Van Costume Co., 173 N.B. 
429, 273 Mass. 289—Sinclair v. 
Holden, 158 N.H. 763, 261 Mass. 
412. 

Mlch.—Massachusetts Bondlng & In¬ 
surance Co. V. Transamerican 
Preight Lines, 281 N.W. 684, 689, 
286 Mlch. 179, quotlng Ooxpnii Jo. 
XifU 


Mo.—Cantrell v. Burgess, App.', 141 
S.W.2d 200—Cunningham v. Holz- 
mark, 37 S.W.2d 966, 226 Mo.App. 
762, motion overruled 47 S.W.2d 
1097, 225 Mo.App. 762. 

Pa.—Saxman v. McCormick, 122 A. 
296, 278 Pa. 268—^Kreitman & New- 
man v. Gourvitz, 88 Pa.Super. 181. 
S.D.—^Enapp & Spencer Co. v. Dan¬ 
iels, 219 N.W. 479, 62 S.D. 612. 
Wis.—^Hoberg v. McNevlns, 173 N.W. 

221, 169 Wis. 486. 

22 C.J. p 1283 note 91. 

Applicability of paroi evidence rule 
to noncontractual writings see su¬ 
pra § 928. 

Oonllnuatory letter written by one 
of the parties after they had entered 
into an oral agreement for sale of 
wood, which letter did not complete- 
ly state the terms of the contract, 
was merely evldentlary in part of 
what the contract was, and therefore 
subject to explanatlon by elther par- 
ty.—Motor Wheel Corporation v. 
Childs, 240 S.W. 417, 183 Ark. 178. 

75- Ky.—Wells v. Hodges, 4 J.J. 
Marsh. 120. 

Mlch.—^Massachusetts Bondlng & In¬ 
surance Co. V. Transamerican 
Preight Lines, 281 N.W. 684, 689, 
286 Mich. 179, quotlng Corpus Jnu 
rls. 

76- U.S.-—Anderson v. Missouri 
State Life Ins. Co., C.C.A.Ky.. 69 
P.2d 794—J. I. Case Threshlng 
Mach. Co. V. Bulck Motor Co., C. 
C.A.MO., 39 F.2d 806—The Henry 
Kneeland, D.C.N.Y., 22 P.Cas.No. 
18,282. 

Ala.—^Alabama Power Co. v. Plerre, 
183 So. 665, 236 Ala. 52L 
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necessary to constitute a complete contract.^^ 
Where a written instrument, executed pursuant to 
a prior verbal agreement or negotiation, does not 
express the entire agreement or understanding of 


the parties, the parol evidence nile does not pre- 
vent the introduction of extrinsic evidence with 
reference to matters not provided for in the writ- 
ing.'^8 Under such circumstances it is not neces- 


Ark.—^Llve Stock State Bank v. For- 
rest City Grocer Co^ 266 S.W. 466, 
166 Ark, 474. 

Cal.—Tarbrouffh v. Rosenburg, 208 
P. 1006, 58 Cal-App. 480. 

Idaho.—^Howell v. Blackfoot Cream- 
ery Co., 278 P. 1015, 1016, 47 Ida- 
lio 766, clting Ck>rpTU JuxIb. 

La.—Levy v. Levy, 38 So. 166, 114 
La. 239. 

Mass.—^Kesslen Shoe Co. v. Philadel¬ 
phia Pire & Marine Ins. Co., 3 N.' 
E.2d 267, 296 Mass. 123—Welch v. 
Bombardieri, 147 N,E. 696, 252 
Mass. 84. 

Mich.—Blue v. Gleaner Clearinsr 
House, 189 N.W. 29, 219 Mich. 620. 
Pa.—Gianni v. R, Russei & Co., 126 
A. 791, 281 Pa. 820—Colonial Mfg. 
Co. V. Carideo, 16 A.2d 731, 142 
Pa.Super. 485. 

S.D.—Janssen v. Tusha, 287 N.W. 
501, 66 S.D. 604. 

Utah.—^Fox Film Corporation v. Og~ 
den Theatre Co., 17 P.2d 294, 296, 
82 Utah 279, citing CJoxpus Jaxls. 
Wis.—^Wulfers v. E. W. Clark Motor 
Co., 188 N.W. 662, 177 Wis. 497. 

22 C.J. p 1105 note 5, p 1106 note 6. 
TTm Aia.—Stephenson Brick Co. v. 
Bessemer Hins^neerlngr & Construo 
tion Co., 118 So. 670. 318 Ala. 326. 
I^I-““Mood V. Pollsh National Aill- 
ance of V. S., 246 IlLApp. 137. 

22 C.J. p 1106 note 7. 

Noncontractual writlngs as within 
parol evidence rule see supra 5 
928. 

78, U.S.—J. X. Case Threshlng' 
Mach. Co. V. Bulck Motor Co., C. 
C.A.MO., 39 F.2d 305, 307, duoting 
Ooxpns Jtizls—^Harding- v. Taubel, 
C.CA..Pa., 1 F.2d 614—Bursrst v. 
Cranston, C.C,AOhio, 297 P. 32, 
certiorari denled 46 S.Ct 94, 266 U. 

S. 610, 69 L.Ed. 466. 

Ala.—Salvo v. Coursey, 124 So. 874, 
220 Ala. 800—Woodall v. Malone- 
Harrison Motor Co., 122 So. 367, 
219 Ala. 366—Morrison v. Jackson, 

86 So. 673, 17 Ala.App. 338. 

Ark.—City Nat. Bank v, Rlg'gs, 66 
S.W.2d 293, 188 Ark, 420—Magna 
Pipe Line Co. v. Ober, 24 S.W.2d 
879, 880, 180 Ark. 1036, quotlng 
CJorpns Juxts—Gray v. Brewer, 9 
S*W!,2d 81, 177 Ark. 486—Lianey v. 
Paulkner County Hospital, 292 S. 
W. 364, 173 Ark. 402. 

Cal.—^Well V. Califomia Bank, 27 P.’ 
2d 904, 219 Cal. 538—Branch v. 
Bekins Van & Storage Co., 290 P.^ 
146, 106 CalApp. 623—^Henlka v. 
Lange. 203 P. 798, 66 CaLApp. 336. 
Colo.—McCafCrey v. Mitchell, 66 P. 

2d 926, 67 P.2d 900, 98 Colo. 467. 
Conn.—Hydro<fentrlfugals v. Craw- 
ford Laundry Co., 147 A. 31, 110 


Conn. 49—^De Santo v. Burkle, 138 
Al, 788, 106 Conn. 677—0'Hara v. 
Hartford Oil Heating Co., 138 A. 
438, 106 Conn. 468—^Asbestos Prod¬ 
ucts Corporation v. Matson, 116 A. 
680, 97 Conn. 381. 

Fla.—U. S. Rubber Products v. 
Clark, 200 So. 385—^McClure v. 
Century Estates, 120 So. 4, 10, 96 
Fla. 668, quoting Cozpns Jtuls, and 
followed in Hali v. University 
Realty Co., 121 So. 808, 97 Fla. 
639. 

Gra, —Roberts v. Investors* Sav. Ca., 
113 S.B. 398. 154 Ga. 46—North 
Georgia Lumber Co. v. Lawson, 
150 S.B. 866, 40 Ga.App. 680—Mc- 
Creary v. Acton, 114 S.E. 230, 29 
Ga.App. 162—^Westbrook v. Grlflin, 
102 S.B. 453, 24 Ga.App. 808. 
lowa.—^R. P. Andreas & Son v. Hem- 
py, 276 N.W. 791. 794, 224 lowa 
661, quoting Ck>rpii8 JtixlB—Smith, 
Landeryou & Co. v. HoUlngsworth, 
251 N.W. 749, 218 lowa 920—Sol 
Popofsky Co. V. Wearmouth, 248 
N.W. 358, 360, 216 lowa 114, quot¬ 
ing Coxpna Jnils. 

Kan,—^Haston v. Citlzens' State Bank 
of Sterling, 297 P. 1061, 132 Kan. 
767—^Klrk v. First Nat. Bank, 296 
P. 703, 132 Kan, 404—Mayse v. 
Grleves, 285 P. 630, 130 Kan. 96— 
Robben v. Parmers' CJo-op. Co., 278 
P. 10, 128 Kan. 310—Handrub v. 
Grlffln, 275 P, 196, 127 K an . 732. 

Ky.—^Bullock V. Toung, 67 S.W.2d 
941, 252 Ky, 640—Tumer Elkhom 
Coal Co. V. Smith, 291 S.W. 716, 
218 Ky. 603—^Pickrell & Craig Co. 
V. Bollinger-Babbage Co., 264 S.W. 
787, 204 Ky. 314—^Tross v. Bilis* 
Ex*x, 224 S.W. 660, 189 Ky. 115— 
White Sewing Mach. Co. v. Smith, 
222 S.W. 81. 188 Ky. 407. 

La.—^Hamlll v, Moore, 193 So. 715, 
194 La. 486. 

Mass.—Kesslen Shoe Co. v. Philadel¬ 
phia Fire & Marine Ins. Co., S N. 
E.2d 267, 295 Mass. 128—Stearns 
v. Warren, 187 N.B. 699, 284 Mass. 
268—Woolf V. Ashman, 183 N.B. 
888, 281 Mass. 543. 

Mich.—^Labadle v. Boehle, 284 N.W. 
707, 288 Mich. 223. 

Minn.—Carglll Commisslon Co. v. 
Swartwood, 198 N.W. 536, 169 

Minn. 1—^Independent BEarvester 
Co. V. Malzohn, 179 N.W. 727, 147 
r^Minn. 146. 

—Charles A, Llemke Co. v. Kre- 
Krfeler Grocer Co., 96 S.W.2d 820, 
231 Mo.App. 169. 

N.Y.—^Hendricks v. Clements, 186 N. 
7.S. 378, 195 App.Llv. 144—Raget- 
te V. R. C. Maxwell Co., 177 N.T.S. 
226, 188 App. Div. 716—^Behrman 
V. Linde, 47 Hun 630, 16 N.T.St. 

1028 


129— Y. Valente. Inc., v. Mascitti, 
295 N.Y.S. 330, 163 Misa 287. 

N.C.—Boone v. Boone, 9 S.E.2d 383, 
217 N.C. 722—Jefferson Standard 
Life Ins. Co. v. Morehead, 183 S.E. 
606, 209 N.C. 174—Dawson v. 

Wrlght, 181 S.E. 264, 208 N.C. 
418—Byrd v. Tide Water Power 
Co., 172 S.E. 183, 206 N.C. 689— 
EEindler v. Wachovia Bank & Trust 
Co., 167 S.B. 811, 204 N.C. 198— 
Standard Crown Co. v. Jones, 146 S. 
E. 5, 196 N.C. 2^8—National Bank 
of SuUolk V. Winslow, 137 S.E. 320, 
193 N.C. 470—^Hite v. Aydlett, 134 
S.E. 419, 192 N.C. 166—^Mlller v. 
Parmers* Pederation, 134 S.E. 407, 
192 N.C. 144—Garland v. Linville 
Improvement Co., 115 S.E. 164, 184 
N.C. 661—^Henderson v. Porrest, 114 
S.B. 391. 184 N.C. 230. 

Okl.—^Brazelton's Wholesale Cleaners 
& Dyers v. Cash, 78 P.2d 810, 182 
Okl. 493—Starmer v. Mid-West 
Chevrolet Corporation, 61 P.2d 786, 
176 Okl. 160—^Mid-West Chevrolet 
Corporation v. Noah, 48 P.2d 283, 
173 Okl. 198—Wichita Plour Mills 
Co. V. Guymon Equity Exchange, 1 
P.2d 667, 160 Okl. 246—National 
Builders’ Bureau v. Chickasaw 
Lumber Co., 264 P. 907, 130 Okl. 30 
—^Britton v. Johnson-McQuity Mo¬ 
tor Co., 261 P. 74, 120 Okl. 221— 
City Nat, Bank of McAJester v. 
Bdwards, 229 P. 487, 100 Okl. 202 
—^Edwards v. City Nat. Bank of 
McAlester, 201 P. 233, 83 Okl. 204 
—Stone V. Spencer, 191 P. 197, 79 
Okl. 86. 

Or.—Johns-Manville Corporation v. 
Heckart, 277 P. 821, 129 Or. 606— 
McDonald v. Supple, 190 P. 315, 96 
Or. 486. 

P€U—^Klslnger v. Pennsylvania Trust 
Co. of Pittsburgh, 180 A. 79, 119 
Pa.Super. 16—Knapp Bros. Mfg. 
Co. V. Robinson Electrica! Co„ 
167 A. 11, 103 Pa.Super. 463. 

S.C.—Gladden v. KeisUer, 140 S.E. 
161, 166, 141 S.C. 624, quoting 

Cozpns Juris—^Maxwell v. Stand¬ 
ard Purniture Co., 120 S.E. 834, 
127 S.C. 226. 

S.D.—Clark v. Weilaud, 227 N.W. 
193, 56 S.D. 644. 

Tenn.—First Nat Bank of Fayette- 
vllle V. Ashby, 2 Tenn.App, 666. 

Tex.—^Bell v. Mulkey, Com.App., 16 
S.W.2d 287, afllrming, Civ.App., 7 
S.W.2d 115—Martin v. Hemphlll, 
Com.App., 237 S.W. 560, reverslng 
Clv.App., 221 S.W. 833—^West Tex¬ 
as Utilities Co. v. Bilis, Clv.App., 
102 S.W.2d 234, reversed on other 
grounds 126 S.W.2d 13, 133 Tex. 
104—Watson v. MagnoUa Petro¬ 
leum Co., Civ.App., 81 S.W.2d 138, 
140, clting' Ctoxxms Jmls—Moore v. 
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sary that there should be any allegations of fraud, 
accident, or mistake in order to render parol evi- 
dence as to the real contract between the parties 

adniissible.79 

Consistency of extrinsic evidence with zvriting* 
In the case of an incomplete writing', or a contract' 


which is partly in writing and partly in parol, the 
written part cannot be varied by parol evidence in 
the absence of fraud, accident, or mistake; the 
parts of the agreement proposed to be proved by pa¬ 
rol must not be inconsistent with, or repugnant to, 
the intention of the parties as shown by the writ¬ 
ten instrumenti® 


B. & M. Chevrolet Co., Clv.App., 72 
S.W.2d 945—Chadwlck Machinery 
Co. V. Kelley, Clv.App., 60 S.W.2d 
555—Blaylock v. Sheffleld Bubber 
Products Corporation, Clv.App., 56 
S.W.2d 227—Jackson v. Hugrhes, 
Clv.App., 62 S.W.2d 687, reversed 
on other srounds Hugrhes v. Jack¬ 
son, Coni.App., 81 S.W.2d 656—At¬ 
lanta Motor Co. V. Duncan. Civ. 
App., 1 S.W.2d 749—Towler v. 
Chambers, Clv.App., 299 S.W. 272— 
Bussey v. Davis, Clv.App., 276 S. 
W. 779—^Willis v. First Nat Bank, 
Clv.App., 262 S.W. 861—WagrgToner 
V. Magnolla Petroleum Co., Clv. 
App., 262 S.W. 866—^Poster v. 
Wrlght, Civ.App., 217 S.W. 1090. 
Wash.—Sears, Boebuck A Co. v. 
Nicholas, 97 P.2d 633, 2 Wash.2d 
128—^P. S. Wick Co. v. Du Barry, 
293 P. 447, 159 Wash. 380—Gaffney 
V. OXeary, 283 P. 1091, 166 Wash. 
171. 

W.Va.—Coms-Thomas Fngrineerhigr 
& Construction Co. v. McBowell 
County Court, 116 S.B. 462, 92 W. 
Va. 368. 

22 C.J. p 1283 note 93. 

Admisslon of prior of contempora- 
neous collateral agrreembnt when 
writlngr Incomplete see supra | 
999. 

Agreement partly written and partly 
oral see Contracta § 69. 

Supplying omlsslons by i;>arol see 
supra S5 1008, 1009. 

Additlonal terms In. aoceptauoe 
When a written proposal Is made 
and accepted. It Is permlssible t<f 
Show that accompanying the accep- 
tance, and In reality formlng part 
of it were terms In addition to those 
set forth In the proposal.—^Lawrence 
V. Premier Indemnity Assur. Co., 182 
P. 431, 180 Cal. 688. 

Sxecated oral agreemefat 
Under statutes i>rovlding that a 
written agrreement may be modlfied 
by an executed oral agreement, 
where parties first execute a portlon 
of their engagement and then com- 
mlt the remalnder to writing, parol 
evidence of the part executed Is ad- 
misslble.—Webber v. Blllom, 212 P. 
862, 66 Mont 130. 

79. Tex.—Morgan v. Stelnberg, Clv. 
App., 23 S.W.2d 627, 633, clting 
Gorpns guris—Cummlngs v. Moore, 
65 S.W. 1113, 27 Tex.Clv.App. 566. 

80. Cal.—^Davls v. Stanlslaus Coun¬ 
ty Parmers' Union, 238 P. 96, 72 
CatApp. 698. 


Conn.—0'Hara v. Bteirtford Oll Heat- 
Ing Co., 138 A. 438, 106 Conn. 468. 

Fla—^Atwell v. Western Fire Ins. Co. 
of Fort Scott Kan., 163 So. 27, 
120 Fla 694—^Florida Moss Prod¬ 
ucts Co. V. City of Leesburg, 112 
So. 672, 93 Fla 656. 

Ga—^Toung v. Toung, 104 S.B. 149, 
160 Ga 616—^North Georgla Lium- 
ber Co. v. Lawson, 160 S.E. 865, 
40 GaApp. 680—^Boblnson v. Odom, 
133 S.BL 53, $6 GaApp. 262—Rau- 
schenberg v. Peeples, 118 S.B. 409, 
30 GaA.pp. 384—^McCreary v. Ac- 
ton, 114 S.B. 230, 29 GaApp. 162. 

lowa—Sol Popofsky Co. v. Wear- 
mouth. 248 N.W. 368, 216 lowa 114. 

Ky.—EWorld Flre & Marine Ins. Co. 
V. Rlvard, 76 S.W.2d 264, 256 Ky. 
467—Fannin v. Williams, 21 S.W 
2d 482, 231 Ky. 392—Pickrell & 
Cralg Co. V. Bollinger-Babbage Co., 
264 SW. 737, 204 Ky. 314—Tross 
V. Bills* Bx’x, 224 S.W. 660, 189 
Ky. 116—White Sewing Machine 
Co. V. Smith, 222 S.W. 81, 188 Ky. 
407. 

Mlch.—Gorsche v. First Nat Bank, 
206 N.W. 992, 233 Mich. 428. 

Mlnn.—^Merchants* Nat Bank of De- 
trolt V. Bryngelson, 199 N.W. 906, 
160 Minn. 205—Cargill Commlssion 
Co. V. Swartwood, 198 N.W. 636, 
169 Mlnn, 1—Marshall Mllllng Co. 
V. Hintz-Cameron Co., 194 N.W. 772, 
166 Minn. 301—^Independent Har- 
vester Co. v. Malzohn, 179 N.W. 

^727, 147 Minn. 145. 

^o.—^Llon Match Co. v. Hess, App., 
I 268 S.W. 108. 

Neb.—Smith v. Balley, 181 N.W. 926, 
927, 106 Neb. 764, clting OorpnB 
Jurla 

N.Y.—^Hendrlcks v. Clements, 186 N. 
T.S. 378, 196 App.Div. 144— 

Schwart 2 aBan v. Pines Rubber Co., 
179 N.T.S. 284, 189 APP.Div. 749— 
Robertson v. Schoonmaker, 285 N. 
Y.S. 204, 166 Misc. 627—Beechwood 
Qun Club V. City of Beacon, 276 
N.Y.S. 249, 163 Misa 368, affllrmed 
276 N.Y.S. 219, 242 App.Div. 761— 
Dynch V. Harrer, 263 N.Y.S. 640— 
Goldman v. Bloom, 175 N.Y.S. 793. 

N.C.—^Boone v. Boone, 9 S.B.2d 383, 
217 N.C. 722—JefCerson Standard 
Life Ins, Co. v. Morehead, 183 S. 
B. 606, 209 N.C. 174—^Dawson v. 
Wrlght 181 S.B. 264, 208 N.G 418 — 
Byrd V. Tlde Water Power Co., 172 
S.B. 183, 206 N.C. 689—^Klndler v. 
Wachovia Bank .& Tnist Co., 167 
S.B. 811, 204 N.C, 198—Standard 
Crown Co. v. Jones, 146 S.B. 5, 196 
N.C. 208—National Bank of SufiColk 
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V. Wlnslow. 137 S.B. 320, 193 N.C. 
470—Hlte V. Aydlett 134 S.E. 419, 
192 N.C. 166—^Mlller v. Farmers' 
Federatlon, 134 S.B. 407, 192 N. 
C. i44—^Henderson v. Forrest 114 
S.B. 391, 184 N.C, 230. 

Okl.—Safety Cab Co. v. Falr, 74 P.2d 
607, 181 Okl, 264—^Plrst Nat Bank 
V. Beatty, 45 P.2d 168, 172 Okl. 
47—West V. Anderson, 42 P.2d 548, 
171 Okl. 166—Wlchita Flour Mills 
Co. V. Guymon Bauity Bxchange, 
1 P.2d 667, 160 Okl. 245—National 
Builders* Bureau v. Chickasaw 
Lumber Co., 264 P. 907, 130 Okl. 
80—^First State Bank of Hartshorne 
V. Southwest Nat. Bank of Okla- 
homa City. 267 P. 382, 127 Okl. 10 
—Britton v. Johnson-McQuity Mo¬ 
tor Co., 261 'P. 74, 120 OkL 221— 
Stone V. Spencer, 191 P. 197, 79 Okl. 
86 . 

Or.—^McDonald v. Supple, 190 P, 316, 
96 Or. 486. 

Pa.—^Kisinger v. Pennsylvania Trust 
Co. of Plttsburgh, 180 A. 79. 119 Pa. 
Super. 16. 

S.C.—^Maxwell v. Standard Fumiture 
Co., 120 S.E. 834, 127 S.C. 226—Stal- 
naker v. Tolbert 114 S.B. 412, 121 
S.C. 437. 

Tenn.—Qibson County v. Fourti & 
First Nat Bank, 96 S.W.2d 184, 20 
Tenn. App. 168. 

Tex—Bates v. LeiEorge, Com.App., 63 
S.W.2d 360, reversing, Clv.App., 42 
S.W.2d 806—Hunt v. Bagwell. Clv. 
App., 111 S.W.2d 312, error refused 
—^Robert & St. John Motor Co. v. 
Bumpass, Civ.App., 65 S.W.2d 399, 
error dismissed—Blaylock v. Shef¬ 
fleld Rubber Products Corporation, 
Clv.App., 56 S.W.2d 227—Jackson 
V. Hughes, Clv.App., 62 S.W.2d 687, 
reversed on other grounds Hughes 
V. Jackson, Com.App., 81 S.W.2d 
656. 

Va.—^Harvey v. Richmond, F. & P, 
Ry. Co., 173 S.B. 861, 162 Va. 49. 92 
A.L.R. 240. 

Wash.—Sears, Roebuck & Co. v, 
Nicholas, 97 P.2d 638. 2 Wash.2d 
128—P. S. Wick Co. V. Du Barry, 
293 P. 447, 169 Wash. 380—GafCney 
V. 0’Leary, 283 P. 1091, 166 Wash. 
171. 

22 C.J. p 1105 note 99, p 1283 note 
93 [e], p 1290 note 60. 

Beason. for mle 

To receive parol proof of a part 
not reduced to writing, which is dt- 
rectly repugnant to the intention 
of the parties as expressed in the 
written instrument, would contravene 
the rule that parol evidence cannot 
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Effeci of statute of frauds, The rule permitting 
resort to parol evidence to supply the omitted stip- 
ulation of an incomplete contract applies only in 
cases unaffected by the statute of frauds.*^ If the 
subject matter of the contract is within the statute 
of frauds, and the contract or memorandum is de¬ 
ficient in some one or more of those essentials re- 
quired by the statute, parol evidence cannot be re- 
ceived to supply the defects, for this would be to do 
the very thing prohibited by the statute.^^ 

Quesfions for court or jury. The question wheth- 
er the parties intended to express the whole of their 
agreement in the written contract, so far as it re- 
lates to the admission or rejection of parol evidence, 
is for the court, ^3 but the ultimate determination of 
the rights of the parties as depending on whether or 


not the entire agreement is contained in the writing 
is for the jury.84 

b. Completeness of Writing 

The Intent of the parties and the writing Itself 
must be considered in determining whether the writing 
Is incomplete and therefore subject to be supplemented 
by parol evidence. The authorities do not entirely agree 
as te whether the incompleteness of the writing must 
appear on its face. 

With respect to the admission of parol evidence, 
whether a writing will be considered to express the 
complete agreement of the parties depends on the 
intent of the parties^S and the contents of the writ- 
ing.86 A writing which does not purport to include 
ali the terms of the agreement between the parties, 
or which shows incompleteness on mere inspection 
of its face, may be enlarged by parol or extrinsic 
evidence to show the entire agreement.^^ Converse- 


be received to contradict or vary tlie 
terms of a written agreement. 

S.C.—Gladden v. Keistler, 140 S.B. 
161, 166, 141 S.C. 624, Quoting Oois 
pns Juris. 

Tex.—^First State Bank of Otto v. 
Cohn, CivApp., 247 S.W. 923, 925, 
quoting Corpus Juris. 

22 C.J. p 1290 note 60. 

Bl. N-C.—Jefferson Standard Life 
Ins. Co. v. Morehead, 183 S.E. 
606, 209 N.C, 174—Dawson v. 

Wnght, 181 S.E. 264, 208 N.C. 418 
—^Kindler v. Wachovia Bank & 
Trust Co., 167 S.B. 811, 204 N.C. 
198—Standard Crown Co. v. Jones, 
145 S.E, 6, 196 N.a 208—Hite v. 
Aydlett, 134 S.B. 419, 192 N.C. 166 
—Garland v. Linville Improve- 
ment Co„ 115 S.B. 164, 184 N.C. 
661—^Henderson v. Forrest, 114 S. 

B. 391, 184 N.C. 230. 

Tex.—Geo. S. Allison & Sons v. Ham- 
ic, ConLApp., 260 S.W. 1037, afflrm- 
ing Hamic v. George S. Allison & 
Sons, Civ.App., 247 S.W. 918—Poe 
V. Poe, Civ.App., 118 S.W.2d 831, 
835, quoting Corpus Juris. 

Wash.—Martinson v. Cruikshank, 101 
P.2d 604, 606, 3 Wash.2d 565, quot¬ 
ing Corpus JUrlB. 

Parol evidence as alCected by statute 
of frauds generally see the C.J.S. 
tltle Frauds, Statute of, §§ 281- 
283. also 27 C.J. p 381 note 64—^p 
385 note 22. 

82. U.S.—Jacobs v, Merchants Fire 
Assur. Corporation of New York, 

C. C.A.G&«, 99 F.2d 655, cei!*tlorarl de— 
nied 69 S.Ct. 643, 306 U.S. 654, 83 
L.Ed. 1052. 

Ga.—Robinson v. Odom, 133 S.E. 53, 
35 Ga.App. 262. 

N;T.—^Diamond v. Talbot, 205 NTS 
809. 123 Misc. 339. 

Tex.—^Poe v. Poe, Clv.App., lis S.W. 

2d 331, 835, quoting Corpus Jurisu 
Wash.—Martinson v. Cruikshank. 101 
; P.2d 604, 606, 3 Wash.2d 666, quot¬ 


ing Corpus Juris-Black v. Milii 
ken, 255 P. 101. 143 Wash. 204. 

22 C.J. p 1290 note 69. 

83. U.S.—South Florida Lumber 
Mills V. Breuchaud, C.C.A.Fla., 61 
P.2d 490, certiorari denied 284 U.S. 
669. 52 S.Ct. 37. 76 L,Bd. 568. 

Cal.—Well V. Califomia, 27 P.2d 904, 
219 CaL 538—^Heifner v. Gross, 178 
““^SOO. 179 Cal. 738. 

-Brown v. Oliver, 266 P. 1008, 
Kan. 711. 

22 C.J. p 1291 note 61. 

84- Mass.—^MacDonaJd v. Kava- 
naugh, 166 N.B. 740, 269 Mass. 439. 

22 C.Jr. p 1291 note 62, 

85. Conn.—Cohn v. Uunn, 149 A- 861, 
111 Conn. 342, 70 A.L.R. 740. 

Ga.—^Robinson v. Odom, 138 S.E. 63, 
35 Ga.App. 262. 

Md.—Winslow v. Atz, 177 A. 272, 168 
Md. 230. 

Pa.—^McCormlck v. Harris, 196 A. 886, 
130 Pa.Super. 175—Kisinger v. 
Pennsylvanla Trust Co. of Pltts- 
burgh, 180 A. 79, 119 Pa.Super. 16. 

Wis.—^Danielson v. Bank of Scandi¬ 
navia, 230 N.W. 83, 201 Wis. 392 70 
A.L.R. 746. 

Completeness of writing as afCecting 
admissibllity of collateral oral 
agreements see supra § 999 . 

86w N.J.—^Marcus & Co. v. IC L. G. 
Baking Co., 3 A.2d 627, 122 N.J. 
Law 202. 

Wis.—Stuart v. Crowley, 217 N.W 
719, 195 Wis. 47. 


( 2 j Tbe most satlsfactory method 
of determining whether a written In- 
strument represents the agreement 
of the parties as to a partlcular ele- 
ment Is to observe whether such ele- 
ment is dealt with in the writing; if 
it is dealt with, then presumably the 
writing was intended to express the 
parties' agreement as to such ele- 
ment; if not, then probably the writ¬ 
ing was not intended to embody that 
element of the negotlation. 

Ky,—Bullock v. Young, 67 S.W 2d 
941, 262 Ky. 640. 

N.J.—Kessler v. Troast, 138 A. 371, 
101 N.J.Eq. 636. 

Pa.—McCormick v. Harris, 196 A. 

886, 130 Pa.Super. 176. 

Wrltings held not to constitute par¬ 
ties’ complete agreement 
Ark.—Slnger Sewing Mach. Co. v. 

Cole, 63 S.W.2d 977, 187 Ark. 1017. 
Cal .—Weil v. Callfornla Bank, 27 p. 
2d 904, 219 Cal. 638—Wllkins v. 
Finnell, 246 P. 799, 77 Cal.App. 1. 
Kan.—^Brown v. Oliver, 256 P. 1008, 
123 Kan. 711. 

Minn.—Osterberg v. Section 30 De- 
velopment Co., 200 N.W. 738, 160 
'Tinn. 497. 

L<mteau v. Missouri-Lincoln 
Cbi, 276 S.W. 49, 310 Mo. 666 
“Levlne v. Hochman, 273 S.W. 
204, 217 MoAlPP. 76. 

Or.—^Kllnge v. Parris, '273 P. 964, 
128 Or. 142, afflrming 268 P. 748, 
128 Or. 142. 


Tests of completeness 

(1) Test of completeness of wrlt 
ten contract is the writing itself. 
Minn.—Osterberg v. Section 80 De- 
velopment Co., 200 N.W. 738, 160 
Minn. 497—Cargili Commlssion Co. 
V. Swartwood, 198 N.W. 636, 169 
Minn. 1. 

Neb.—^Dawson County State Bank v 
Burland, 209 N.W. 248, 114 Neb! 
605. 

22 CJ^. p 1289 note 61 [a]. 
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87. Ala.—^Means v. Blanks, 84 So. 
741, 203 Ala. 479. 

Cal.—Crawford v. Prance, 27 p.2d 
645, 219 Cal. 439—^Kohl v. Lytle 
Creek Water & Improvement Co., 
75 P.2d 71, 24 Cal.App.2d 363—Tar- 
brough V. Rosenburg, 208 P. 1006, 
58 Cal.App. 480. 

Colo.—^Elder v. Eastwood, 216 P. 
642, 73 Colo. 489. 

Conn.—^Pemandez v. Thompson, 132 
A. 896, 104 Conn. 366.* 
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ly, if the writing on its face purports to express tlie 
whole agreement, parol evidence is generally held 
inadmissible to add another term thereto,*^ even 
though the writing is silent as to the particular 
term sought to be established by the parol evi¬ 
dence. It has been indicated by some authorities, 


however, that the incompleteness of the writing 
need not necessarily appear on its face, and that an 
omission of a portion of the agreement may be 
shown by parol and thus it has been held per- 
missible to inquire into the surrounding circum- 


D.C.—^Wardman v. Hanlon, 280 F. 

988, 52 App.D.C. 14. 

Pia.—Everglade Lumber Co. v. Net- 
tleton Lumber Co., 149 So. 736, 111 
pl€L 333—McClure v. Century Bs- 
tates, 120 So. 4, 96 Fla. 568, fol- 
lowed in Hali v. ITniversity Realty 
Co., 121 So. 808, 97 Fla. 639—Flori¬ 
da Moss Products Co. v. City of 
Leesburgr, 112 So. 572, 93 Fla. 656. 
Ga.—Roberts v. Investors’ Sav. Co., 
113 S.B. 398, 154 Ga. 45—^Young v. 
Toung, 104 S.E. 149, 150 Ga. 615— 
Robinson v. Odom, 133 S.B. 53, 
35 Ga.App. 262—Westbrook v. Grif- 
fln, 102 S.B. 453, 24 Ga.App. 808. 
Kan.—Loflin v. Ault, 87 P.2d 524, 149 
Kan. 340—^Whitacre v. State Bank 
of Heats, 26 P.2d 684, 138 Kan. 313 
—^Kinsley Milling Co. v. Wait, 213 
P. 160, 112 Kan. 809—Shire v. 
Parmers* State Bank of Bustis, 
Neb., 213 P. 169, 112 Kan. 690. 

Ky.—EWorld Pire & Marine Ins. Co. 

V. Rivard, 76 S.W.2d 264, 266 Ky. 
467—Bullock V. Toung, 67 S.'W.2d 
941, 262 Ky, 640—Pannln v. Wil¬ 
liams, 21 S.W.2d 482, 231 Ky. 392 
—Pickrell & Craig Co. v. Bollinger- 
Babbage Co., 264 S.W. 737, 204 Ky. 
314—Tross v. Bilis’ Ex’x, 224 S. 

W. 660, 189 Ky. 116—White Sew- 
ing Machine Co. v. Smith, 222 SW. 
81, 188 Ky. 407. 

Minn.—Harding v. Texoleum Co., 191 
N.W. 394, 164 Minn. 56. 
fiSI^iik^St. Louis Auto Parts & Salvage 
V, Indiana Auto Salvage Co., 
App., 89 S.W.2d 134—Goodspeed v, 
Grand Nat. Bank, App., 46 S.W.2d 
913—Renfro v. Lazerine, App., 298 
S.W. 1067—^Bggimann v. Houck, 
App., 240 S.W. 478—Morris v. 
Mahn, 236 S.W. 827, 208 Mo.App. 
676—Bagnall v. Prank Fehr Brew- 
ing Co., 221 S.W. 793, 203 Mo.App. 
635. 

N.J.—^Marcus & Co. v. K. L. G. Bak- 
ing Co., 3 A.2d 627, 122 N.J.Law 
202 . 

N.Y.—Obrey v. Collins, 200 N.Y.S. 
176, 121 Misc. 93—Goldman v. 

Bloom, 176 N.Y.S. 793. 

Ohio.—Morris v. Retail Clerks* In¬ 
ternational Protective Ass'n, Local 
No. 460, App., 33 N.B.2d 861, appeal 
dismissed 30 N.B.2d 993, 137 Obio' 
St. 540. 

Okl.—^Pirst Nat. Bank v. Beatty, 46 
P.2d 168, 172 Okl. 47—West v. An- 
derson, 42 P.2d 643, 171 Okl. 166. 
S.C.—^Midland Timber Co. v. Pur- 
man, 97 S.E. 831, 111 S.C. 287. 

Tex,—^Morgan v. Steinberg, Clv.App., 
23 S.W.2d 627—Miller v. Wilson, 
Civ.App., 268 S.W. 640—Pyron v. 
Brownfield, Civ.App., 238 S.W. 725 


—^D. Sulllvan & Co. v. Schreiner, 
Civ.App., 222 S.W. 314, error re- 
fused. 

Va.—^King v. Commercial Pinance Co., 
176 S.B. 733. 163 Va. 260—Harvey 
V. Rlchmond, P. & P. Ry. Co., 173 
S.B. 351, 162 Va. 49, 92 A.L.R. 240. 
W.Va.—Corns-Thomas Engineering & 
Construction Co. v. McDowell Coun- 
ty Court, 116 S.E. 462, 92 W.Va. 
36j8. 

Wis.—^Dunn & Stringer Inv. Co. v. 
Schaefer, 246 N.W. 86, 209 Wis. 
299—^Wulfers v. B. W. Clark Motor 
Co., 188 N.W. 662, 177 Wis. 497. 

88. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. McDuffle, C.C.A 
Cal., 71 P.2d 720, certiorari denied 
McDuffle V. Wells Fargo Bank & 
Umon Trust Co., 65 S.Ct. 346. 293 

U. S. 626, 79 L.Ed. 713—Hazen Mfg. 
Co. V. Wareham, Mich., 242 P. 642, 

166 C.C.A. 332. 

Ala.—W. T. Rawlelgh Co. v. Phillips, 

167 So. 271, 232 Ala. 124. 

Ariz.—Stewart v. Southwest Cotton 
Co., 2 P.2d 1041, 1042, 88 Ariz. 647, 
citing Corpus cruris. 

Cal.—^Davis v. Stanislaus County 
Farmers’ Union, 238 P. 96, 72 Cal. 
App. 698. 

Idaho.—^Milner v. Earl Pruit Co. of 
Northwest. 232 P. 681, 40 Idaho 339 
—^Hurt V. Monumental Mercury 
Mining Co., 206 P. 184, 36 Idaho 
296. 

111.—^North Avenue State Bank v. 
Nichols, 262 Ill.App. 366. 

Marshall Hali Graln Co. v. P. 
Boyce Mercantlle Co., 211 S.W. 
726, 203 Mo.App. 220. 

N.J.—^Downs V. Jersey Central Pow¬ 
er & Light Co., 174 A. 887, 117 N.J. 
Bq. 138, afflrming 170 A. 836, 116 
N,J.Eq, 348. 

N.Y.—Ruppert v, Singhl, 153 N.B. 
33, 243 N.Y. 166, reversing 214 N. 
Y.S. 912, 216 App.Div. 737—Elec¬ 
tric Bquipment Corporation v. Del¬ 
eo Appliance Corporation, 297 N.Y. 
S. 498, 262 App.Div. 1—William H. 
Waters, Inc., v. March, 269 N.Y.S. 
420, 240 App.Div, 120—Hendricks 

V. Clements, 186 N.Y.S. 378, 196 
App.Div. 144—^Robertson v. Schoon- 
maker, 286 N.Y.S. 204, 168 Misc. 
627—Gulickson v. Seglin Const. 
Co., 273 N.Y.S. 908, 162 Misc. 624— 
Johnson v. State, 176 N.Y.S. 234, 
104 Misc. 201, afflrmed 176 N.Y.S. 
784, 188 App.Div. 33—^Lynch v. 
Harrer, 263 N.Y.S. 640. 

Pa.—Giannl v. R. Russei & Co., 126 
A 791, 281 Pa. 320—Colonial Mfg. 
Co. V. Carideo, 16 A2d 731, 142 Pa. 
Super. 486—Goodrich Co. v. Litwak, 
8 Sch.Reg. 100. 
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Tex.—Guarantee Life Ins. Co. v. Da- 
vidson, Com.App., 234 S.W. 883, re¬ 
versing Davidson v. Guarantee 
Life Ins. Co., Civ.App., 220 S.W. 
682—^Alamo Lumber Co. v. Pahren- 
thold, Civ.App., 68 S.W.2d 1086, 
error refused. 

Vt.—^Freegard v. Bingham, 187 A. 801, 
108 Vt. 404. 

Va—Wood V. Southern Shale Brick 
Corporation, 4 S.E.2d 360. 173 Va. 
364—^Harvey v. Rlchmond, L. & P. 
Ry. Co., 173 S.B. 351, 162 Va 49, 92 
,A.L.R. 240. 

Wash.—Alaska Pac. Salmon Co. v. 
Matthewson, 101 P.2d 606, 8 Wash. 
2d 660. 

W.Va—Braude & McDonnell v. Isa- 
dore Cohen Co.. 106 S.B. 62, 87 W. 
Va 763 

Wyo.—Bushnell v. Blkins, 245 P. 304, 
34 Wyo. 496, 61 A.L.R. 13. 

22 C.J. p 1289 note 61, p 1290 note 
62. 

Presumptlon 

A writing which appears on Its 
face to be complete is presumed to 
embody the entire agreement between 
the parties. 

Cal.—Shelley v. Byers, 238 P. 177, 78 
Cal.App. 44. 

Me.—Johnson v. Burnham, 115 A. 
261, 120 Me. 491. 

W.Va—Braude & McDonnell v. Isa- 
dore Cohen Co., 106 S.B. 62, 87 W. 
Va 763. 

89. Cal.—Califomia Jewelry Co. v. 
Provident Loan Ass’n, 46 P.2d 271, 
6 Cal.App.2d 606—^Davls v. Stanis¬ 
laus County Farmers' Union, 238 P. 
96, 72 Cal.App. 698. 

111.—^Decatur Lumber & Mfg. Co. 
V. Crail, 183 N.B. 228, 360 III. 319, 
reversing 264 Ill.App. 244—Ster- 
ling-Mldland Coal Co. v, Great 
Lakes Coal & Coke Co., 165 N.B. 
793, 334 111. 281—^Armstrong Paint 
& Vamish Works v. Continental 
Can Co.. 133 N.B. 711, 301 IlL 102, 
reversing 220 111.App. 90. 

Mina—Hoy v. Nichols. 212 N.W. 

630, 170 Minn. 191. 

Tex.—Guarantee Life Ins. Co. v. 
Davidson, Com.App., 234 S.W. 883, 
reversing, Davidson v. Guarantee 
Life Ins. Co., Civ.App., 220 S.W. 
682. 

22 C.J. p 1289 note 61 [a]. 

9o/ Colo.—MeCaffrey v. Mltchell, 
56 P.2d 926, 67 P.2d 900, 98 Colo. 
467. 

EAn.—^Lucas v. Indivldual Mauso¬ 
leum Co., 5 P.2d 1077, 1078, 134 
Kan. 266, citing Jnxls. 
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stances^ the conduct of the parties, and their oral 
negotiations, to determine whether the parties in- 
tended the writing to express their entire agreement 
or only a part of it.®^ A possible reconciliation of 
these apparently divergent views is found in the 
theory enunciated in some cases that the intention 
of the parties is to be gathered from the writing it- 
sclf, considered in the light of its subject matter and 
the surrounding circumstances,®^ and there are cas¬ 
es which, although stating that the test of complete- 
ness is the instrument itself, also contain expres- 
sions indicating that the surrounding circumstances 
and the purpose of the instrument may be consid- 

ered.S3 

Stat ement in writing as to complet eness. Express 
statements in a writing that the writing embodies 
the whole agreement of the parties, or that no rep- 
resentations or promises have been made other than 
those set forth, are usually held to indicate conclu- 
sively the parties* intent to have the writing express 
their entire agreement.^^ However, such a provi- 
sion has been held not to exclude parol evidence of 
the true import of a contract where the written 
part is in fact incomplete and the meaning thereof 
is not manifest on its face.®5 

Terms supplied by presumption or implication. 


The omission of a detail does not render a writing 
incomplete where the detail omitted can be supplied 
by legal presumptionS^ or implication.ST 

Pleadings. Where a party in his pleadings relies 
solely on an alleged written contract between him- 
self and the other party, he is bound by his plead- 
ing and cannot object to treatment of the writing as 
the whole contract of the parties; hence he cannot 
introduce parol evidence to vary such contract.»* 

c. Applications of Snle 

(1) Writings within rule 

(2) Subject matter of parol testimony 

(1) Writings within Rule 

The rule admlttlng parol or extrinale evidence In the 
case of writings not expressing the entfre agreement has^ 
been applled in connection with many Instruments, in- 
ciuding blils and notes, contracte, deeds, Insurance poli- 
cies, leases, letters, and mortgages. 

In applying the rules stated in subdivisions a and 
b of this section it has been held permissible to in¬ 
troduce evidence of matters resting in parol in cases 
where the portion of the agreement between the 
parties consisted of, or related to, such instruments 
or matters as assignments;^® bilis and notes 


Wis.—In re Petzoiafs E3state. 265 N. 

W. 87, 220 Wis. 297. 

22 C.J. p 1290 note 53. 

91- Conn.—Hydro-Centrifugrals v. 

Crawford Laundry Co., 147 A. 31, 
110 Conn. 49—^Reader v. Grossman, 
119 A. 52, 98 Conn. 283. 

Ga.—^Younir v. Young, 104 S.B. 149, 
150 Ga. 515. 

Kan.—^Brown v. Oliver, 266 P. 1008, 
128 Kan. 711. 

Wis.—^In re Petzold^s Kstate, 265 
N.W. 87, 220 Wis. 297—^Danielson 
V. Bank Of Scandinavia, 230 N.W. 
83, 201 Wis. 392, 70 A.L..R. 746. 

9S. U.S.—J. I. Case Threshingf 
Mach. Co. V. Buick Motor Co., C. 
C.A.MO., 39 F.2d 305, 307, quotingr 
Corpus Juris. 

MiclL—^Massaclmsetts Bonding: & In¬ 
surance Co. V. Transamerican 
Freight Lines, 281 N.W. 684, 591. 
286 Micb. 179, quotin? Corpus Juris. 
22 C.J. p 1290 note 54. 

93; U.S.—L Case Thresblng 
Macb. Co. V. Buick Motor Co., C. 
C»A..Mo., 39 F.2d 305, 307, quotlngr 

Corpus JUrls. 

Ga.—^Robinson v. Odom, 133 S.B. 53, 
85 Ga.App. 262. 

Minn.—^Taylor v. More, 263 N.W. 637, 
195 Minn. 448—Osterber^: v. Section 
80 Development Co., 200 N.W. 738, 
160 MlnSL 497. 

Pa.—Klslnger v. Pennsylvania Trust 


Co. of PIttsburgli, 180 A- 79, 119 
Pa.Super, 16. 

22 C.J. p 1290 note 55. 

‘*Whlle the only criterlon of the 
completeness of a written contract 
is the writing itself, the incomplcte- 
ness need not appear on the face of 
the document from a mere Inspection. 
It is enough that the omission ap¬ 
pear when the court, alded, if neces- 
sary, and only if necessaxy, by ex- 
trlnsic evidence, comes to apply the 
contract to its proper subject-mat- 
ter.”—Gargili Commission Co. v. 
Swartwood, 198 N.W. 536, 159 Minn. 
1 . 

94. Gra.—Automobile Battery Co. v. 
Geraghty & Co., 118 S.E. 412, 30 
Ga.App. 446. 

Mass.—Sullivan v. Roche, 163 N.B. 

549, 257 Mass. 166. 

Pa.—Sentry Safety Control Corpora¬ 
tion V. Jaybee Amusement Co., 169 
A, 419, 111 Pa.Super. 318—80th Dl- 
vision Veterans’ Ass’n v. Johnson, 
169 A. 467, 100 Pa.Super. 447—Au- 
tocar Sales v. McWilliams, 21 Brie 
Co. 74—National Cash Regrister Co. 
V. Blfenbein, 20 Brie Co. 390. 

Vt.— Mtna. Chemical Co. v. Spaulding 
& Kimball Co., 126 A. 582, 98 Vt 
61. 

95. Ga.—Atlanta Chemical Co. v. 
Hardln Bag Co., 176 S.H. 772, 49 
Ga.App. 748, followed in Atlanta 
Chemical Co. v. Hardln Bag & Bur^ 

1032 


lap Co., 176 S.B. 776, 49 Ga.App. 
755. 

96. Ga.—^Pryor v. Ludden & Bates, 
67 S.B. 654, 134 Ga. 288, 28 L.R.A., 
N.S., 267—Robinson v. Odom, 133 
S.B. 53, 35 GaA.pp. 262. 

97. Tenn.—^McQuiddy Printing Co. v. 
Hirsig, 134 S.W.2d 197, 23 Tenn. 
App. 434. 

Implied terms of contract see Con- 
tracts § 828-330. 

98. Tex.—Batten v. Waddell, 12 S.W. 
2d 111, 118 Tex. 111. 

22 C.J. p 1290 note 58. 

Proof of oral contract on pleading 
written contract see Contracts § 
672. 

99. Pia.—^McClure v. Century Es- 
tates, 120 So. 4, 10, 96 Pia. 568, 
quoting Ck>rpus Juris, and fol¬ 
lowed in Hail v. University Realty 
Co., 121 So. 808, 97 Fla. 639. 

22 C.J. p 1286 note 96—6 C.J. p 1019 
note 35. 

1. Ark.-Newliu v. Webb, 233 S.W. 
826, 160 Ark. 5—^Parrott Tractor Co. 
V. Brownftel, 233 S.W. 706, 149 Ark. 
566. 

Ga.—^Roberts v. Investors’ Sav. Co., 
113 S.E. 398, 154 Ga. 45—Robinson 
V. Odom, 133 S.E. 53, 36 Ga.App. 
262—^Buckeye Cotton Oll Co. v. Ma- 
126 S.E. 913, 33 Ga.App. 519. 
^c^Broadway Bank v. Schlater, 
17 S-W-2d 691. 
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bilis of lading,*2 bilis of sale;8 bonds;^ deeds;^ 
extensiori agreements;^ leases;^ mortgages;^ op- 
tions to buy or sell property;^ releases;io and sub- 
scriptions for corporate stock^l or to public chari- 

ties.l2 


Such evidence has also been held admissible in 
connection with other contracts,i3 guch as contracts 
for buildings and constniction of other works;^^ 
contracts of carriage or shipment;^® contracts of 
employment and, likewise, in connection with 


N.H.—Burque v. Brodeur, 158 A. 127, 
85 N.H. 810. 

pa.—^Ward v. Zelgler, 132 A. 798, 286 
Pa. 657. 

Tex.—^Atlanta Motor Co. v. Duncan, 
Civ.App., 1 S.W.2d 749—.Wilhs v. 
First Nat. Bank, Civ.App., 262 S.W. 
851. 

22 C.J. p 1286 note 96. 

Parol evidence to show conditional 
dellvery see supra § 937. 
AddltloxLal oollateral 
Parol evidence is admissible to 
Show that note was secured by col- 
lateral in addition to that mention- 
ed therein.—Southwestern Public 

Service Co. v. Smith, Tex.Civ.App., 48 
S.W.2d 466. 

2. Tex.—Missourl, K. & T. R. Co. v. 
Stark Grain Co., 131 S.W. 410, 103 
Tex. 642, modlfying, Civ.App., 120 
S.W. 1146. 

22 C.J. p 1286 note 97. 

3. Cal.—^Kohl V. Lytle Creek Water 
& Improvement Co., 76 P.2d 71, 24 
Cal.App.2d 353. 

Idaho.—^Howell v. Blackfoot Cream- 
ery Co., 278 P. 1016, 47 Idaho 766. 
Mich.—Sewall v. Feller, 284 N.W. 662, 
288 Mich. 107. 

22 CX p 1286 note 98. 

4 N.C.—Kernodle v. Williams, 69 S. 
E. 431, 153 N.C. 475, 34 Ii.R.A.,N.S., 
934. 

22 C.J. p 1286 note 99. 

5. Cal.—Doxsee Co. v. AU Persons 
Clalmlng Any Interest In, or Lien 
Upon Real Property Hereln De- 
scribed or Any Part Thereof, 46 
P.2d 192, 3 Cal.2d 609—Kohl v. Ly¬ 
tle Creek Water & Improvement 
Co.. 76 P.2d 71, 24 Cal.App.2d 353. 

Md.—Levy v. Dundalk Co., 11 A.2d 
476, 177 Md. 686. 

Tex.—Bates v. Lefforge, Com.App., 
63 S.W.2d 360, reversing, Civ.App., 
42 S.W.2d 806. 

Wis.—Coyne v. Coyne, 225 N.W. 138, 
199 Wis. 263, rehearing denied 225 
N.W. 936, 199 Wis. 263. 

22 C.J. p 1287 note 9. 

6. Pa.—^Kisinger v. Pennsylvanla 
Trust Co. of Pittsburgh, 180 A. 79. 
119 Pa.Super. 16. 

7- Miss.—^Hartsell v. Myers, 67 Miss. 
135. 

N.J.—Segal V. M. H. Harris, Inc., 10 
A.2d 748, 124 N.J.Law 31. 

Pa.—Bole V, Alden Park Manner, 98 
Pa.SupGr. 66. 

Tex.—Pool V. Dunnam, Civ.App., 72 
S.W.2d 398—Towler v. Chambers, 
Civ.App., 299 S.W. 272—Bussey v. 
Davls, Civ.App., 276 S.W. 779. 

22 C.J. p 1288 note 12. 

8. Fla.—Atwell v. Western Fire Ins. 


Co. of Fort Scott Kan., 163 So. 
27. 120 Fla. 694. 

Tex.—^Atlanta Motor Co. v. Duncan, 
Civ.App., 1 S.W.2d 749. 

22 C.J. p 1288 note 18. 

Time of payment 

It has been held that where a mort- 
gage does not recite when the sum 
secured is payable, but provides for 
the payment of interest thereon ‘*un- 
til paid, at the times herelnbefore 
set forth,** the presumption that the 
sum is immediately payable is over- 
come, and the agreement of the par¬ 
ties as to when payment shall be- 
come due may be shown by parol.— 
Crowley v. Langdon, 86 N.W. 391, 127 
Mich. 61. 

9. S.C.—feerry v. Marion County 
Lumber Co., 98 S.E. 328, 107 S.C. 
108. 

10. N.H.—Steinfeld v. Monadnock j 
Mills, 123 A. 224, 81 N.H. 162. 

Okl.—Safety Cab Co. v. Fair, 74 P. 

2d 607, 181 Okl. 264. 

Pa.—^Newland v. Lehigh Valley R. 

Co., 173 A. 822, 316 Pa. 193. 

Tex—Willis v. First Nat. Bank, Civ. 
App., 262 S,W. 851. 

11. Tex—Zapp v. Spreckles, Civ. 
App., 204 S.W. 786. 

22 C.J. p 1288 note 16. 

13. Ind.—^Richards v. Wilson, 112| 
N.B. 780, 166 Ind. 336. ' 

13. Cal.—^Tarbrough v. Rosenburg, 
208 P. 1006, 68 CaLApp. 480. 

Conn.—^Di Biase v. Garnsey, 133 A. 

669, 104 Conn. 447. 
lowa.—R P. Andreas & Son v. Hem- 
py, 276 N.W. 791, 224 lowa 661. 

La.—^Hamill v. Moore, 193 So, 716, 
194 La 486. 

N.T.—Saltzman v. Barson, 232 N.Y, 
332, 146 N.E. 618, modifylng 206 
N.Y.S. 648, 210 App.Div. 84—Sayer 
V. Sunderland, 220 N.Y.S. 409, 219 
App.Div. 615. 

N.C.—Garland v. Linville Improve¬ 
ment Co., 116 S.B. 164, 184 N.C. 661. 
Tex—International Aocountants Soc. 
V. Boner, Civ.App., 60 S.W.2d 490, 
error dismissed. 

22 C.J. p 1286 note 1. 

‘Tf the entire contract is not re- 
Quired to be in writing, it may be 
partly written and partly oral; and 
in such case if the written contract 
be put In evidence, the oral part al¬ 
so may be proved, if not at variance 
with the written instrument.*'—An- 
derson v. Nichols, 123 S.E. 86, 87, 
187 N.C. 808. 

14. Ala.—Salvo v. Coursey, 124 So. 
874, 220 Ala. 300. 

Conn.—De Santo v. Burkle, 138 A. [ 
788, 106 Conn. 677. 
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lowa.—Golwitzer v. Hummel, 206 N. 

W. 264, 201 lowa 761. 

Mass.—^McClintic-Marshall Co. v. 

Freedman, 176 N.E. 66, 274 Mass. 
558. 

Tex.—^Lipscomb v. Adamson Lumber 
[ Co., Civ.App., 217 S.W. 228. 

22 CJ. p 1109 note 26, p 1287 note 

2 . 

Snboontraotor^s aoceptance of oxlgl- 
nal contract 

Where subcontract was silent as to 
many particulars, parol evidence 
was held admissible to show that 
subcontractor accepted pians and 
speciflcations fumished to origlnal 
contractor as basis of subcontract.— 
Storm & Butts v. Lipscomb, 3 P.2d 
567, 117 CaLApp. 6. 

Testimony that contractor repre- 
sented roof wouid not leak was held 
admissible where the only writing be- 
tween the parties was a bid, which 
did not constitute the whole agree¬ 
ment.—Lar son v. McKendry, 226 N. 
W. 640, 68 N.D. 632. 


15. Cal.—Mitchell v. North Pac. S. 

S. Co., 213 P. 293, 60 Cal.App. 654. 
22 C.J. p 1287 note 3. 


16 . 


Cal.—^Kolb V. Rusco, 282 P. 397, 
^01 CaLApp. 709. 

^Keene v. Farris, App., 67 S.W. 


Fd 626. 


N.Y.—Ragette v. R. C. Maxwell Co., 
177 N.Y.S. 226, 188 App.Div. 716. 
Okl.—Brazelton*s Wholesale Clean- 
ers & Dyers v. Cash, 78 P.2d 810. 
182 OkL 493. 

Pa.—Golder v. Rabinowltz, 190 A. 

407, 126 Pa.Super. 573. 

S.C.—Chatfleld-Woods Co. v. Harley, 
117 S.B. 639, 124 S.C. 280. 

Tex—Babb v. Mll-Po Clothes, Civ. 

App., 117 S.W.2d 873. 

22 C.J. p 1287 note 4. 


Attomey and cUent 
Where the contract between an at- 
torney and his Client does not speci- 
fy who shall pay expenses, and no 
attempt is made therein to cover the 
matter, parol testimony may be re- 
ceived with regard to it.—^Forbes v. 
Chicago, R. L & P. R. Co., 129 N.W. 
810, 150 lowa 177, Ann.Cas.l912D 311. 


•Contract for architeotural Services, 
to be compensated for on the basis of 
the cost of the buildlng, may be sup- 
plemented by parol evidence as to 
the llmits of the cost of the bulld- 
ing, where the contract is silent in 
this respect. 

Cal.—Spaulding v. Pardrldge, 83 P.2d 
28 CaLApp.2d 658. 

M§^Keene vi Farris, App., 67 S.W. 
■^d 626. 
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contracts such as contracts o£ hiring;^'^ contracts 
of partnershipis or for the dissolution thereofji^ 
and contracts for the sale or exchange of real or 
personal property.^® 

Insurance. The mle pennitting the entire agree- 
ment of the parties to be shown where a writing 
expresses only part thereof has been applied in con- 
nection with Insurance policies®! and appHcations 
therefor .22 Other instruments referred to in the 


policy and made a part thereof are admissible.23 
The regulations of an insurance company may be 
proved by parol where the policy refers to such reg¬ 
ulations.®* The articles of association and by-laws 
of an insurance company may be introduced in ev- 
idence by either party to determine the obligatius 
and rights of the parties, in an action on a policy 
issued under the assessment plan, where they are 
referred to, and constitute a part of, the policy or 
contract;36 but not where they do not constitute a 


Team of aaotliex ooaitaaaot 

Parol evidence was not admissible 
to supply term of ■written employ- 
ment contract where the term sought 
to be proved did not relate to con-^ 
tract sued on, but to an earlier con¬ 
tract.—Smith V. Compania Litograflca 
de la Habana, 217 N.T.S. 39, 127 Mlsc. 
fi08, afflrmed 222 N.T.S. 902, 220 App. 
Div. 782. 

17. Cbaartez party 

Tj.S.—^Dittmar v. Frederlck Starr Con- 
tractingr Co., N.T.. 249 P. 437, 162 
C.C.A. 3, modifyingr, D.C., 235 F. 
263. 

18. Colo.—^Brewer v. McCain, 41 P. 
822, 21 Colo. 382. 

19- N.C.—Spencer v. Bynum, 85 S. 

E. 216. 169 N.C. 119. 

22 C.J. p 1287 note 7. 

20. U.S.—^International Ticket Scale 
Corporation v. International Ticket 
Scale Corporation of Chicago, C.C. 
A.I11., 66 F.2d 969—Keur v. Weiss, 
C.C.A.VCU, 37 F.2d 711—Blrd & Son 
V. Guarantee Const. Co., C.C.A. 
Mass., 295 F. 451. 

Ala.—^Alabama Power Co. v. Pierre, 
183 So. 666, 236 Ala. 621—Salvo v. 
Coursey, 124 So. 874, 220 Ala, 300 
—^Henderson v. Holmes & Dawson, 
85 So. 636, 204 Ala. 203. 

Ark.—Jackaon County Gin Co. v. Mc- 
Cuistion, 6 S.W.2d 729, 177 Ark. 60 
—^McCorkle v. BL K. Coohran Co„ 
222 S.W. 34, 144 Ark. 269. 

Cal.—^Russell v. Ramm, 254 P. 532, 
200 Cal. 348—Western Tale Co. v. 
Blaufuss, 77 P.2d 479, 25 Cal.App. 
2d 270—Hahn v. Wilde, 39 P.2d 
473, 3 Cal.App.2d 422—^Brock v. 

Newmark Grain Co., 222 P. 195, 64 
Cal.App. 577. 

Conn.—^Femandez v. Thompson, 132 
A 895, 104 Conn. 366. 

Ga.—^MeCreary v. Acton, 114 S.B. 

230, 29 Ga.App. 162. 

111.—^Lyon & Healy v. Central States 
Hotel Co., 16 N.E.2d 166, 296 111. 
App. 245. 

g,an.—^Brown v. Oliver, 256 P. 1008, 
123 Kan. 711—Shaffer v. Brittaln, 
247 P. 844, 121 Kan. 385. 

La.—^B ass v. Roby Motors Co., 124 
So. 596, 14 IaAlPP. 374. 

Md.—May 011 Bumer Corporation v. 

Munerer, 152 A 352. 159 Md. 605. 
Mich.—^Brainard v. Paw Paw Co-op. 

Ass*n, 200 N.W. 130, 228 Mich. 371. 
Minn.—Johnson Eardware Co. v. 


Kempf, 246 N.W. 663, 188 Minn. 
109. 

Miss.—^Williams v. W. M. Hardee & 
—..Spn, 106 So. 17, 140 Miss. 165. 
Mov^Morrls v. Mahn, 286 S.W. 827, 
‘—'^8 Mo.App. 676, 

N.M.—Tumer v. Denton, 83 P.2d 469, 
42 N.M. 630. 

N.T.—Obrey v. Colllns, 200 N.T.S. 
175, 121 Misc. 93. 

N.C.—^Dawson v. Wrlgrht, 181 S.B. 
264, 208 N.C. 418. 

OkL—Starmer v. Mid-West Chevro¬ 
let Corporation, 61 P.2d 786, 175 
Okl. 160. 

Pa.—C. D. Brown & Co. v. Standard 
Hlde Co.. 162 A 667, 301 Pa. 643— 
Dobkln V. Landsberg, 116 A 814, 
273 Pa. 174—^Morris Lumber Co. v. 
Harrington, 12 Pa.Dist. & Co. 601. 
S.C.—^Beckroge v. South Carolina 
Public Service Co., 193 S.B. 315, 
185 S.C. 210—^Liquid Carbonic Co. 

V. Coclin, 169 S.B. 461, 161 S.C. 40. 
Tex.—^Atlanta Motor Co. v. Duncan, 

Civ.App., 1 S.W.2d 749. 

22 C.J. p 1287 note 8—42 C.J. p 1219 
note 34 [a]. 

Parol warrantieB 

The rule agrainst proving parol 
warrantles aflfecting written Instru¬ 
ments does not apply to incomplete 
and informal wrltingrs, contalning no 
allusion to a warranty, such as a 
bili of parcels, an order sigmed only 
by the buyer, or a mere receipt for 
the price.—^White v. Hager, 248 S.W. 
319, 112 Tex, 616—42 C.J. p 783 note 
13. 

Order not pnrportiiier to oontaln 
entire agreement, may be supple- 
mented, particularly where signed by 
only one of the parties. 

U.S.—^Davenport Ladder Co. v. Ed- 
ward Hines Lumber Co., C.C.A 
lowa, 43 F.2d 63. 

Ala.—^Northwestern Rug Mfg. Co. v. 
Russellvllle Fumiture & Mercan- 
tile Co.. 116 So. 314, 22 Aa.App. 
404. 

lowa.—^Anderson Bros. & Johnson 
Co. V. Sloux Monument Co., 232 N. 

W. 689, 210 lewa 1226, 

Mass.—Caulfleld v. Motor Specialties 
Co., 139 N.B. 502, 245 Mass. 420. 
N.T.—^Kantor v. Aristo Hoslery Co., 
226 N.T.S. 682, 222 App.Div. 602, 
afflrmed 162 N.E. 663, 248 N.T. 
630. 


Or.—Johns-Manvllle Corporation v. 

Heckart, 277 P. 821, 129 Or. 605. 
Va.—^Bconomio Water Heatlng Cor¬ 
poration V. Dillon Supply Co., 169 
S.E. 78, 166 Va 697. 

W^sh.—Gaffney v. 0'Leary, 283 P. 

1091, 166 Wash. 171. 

22 C.J. p 1117 note 64, p 1287 note 8 
[a]. 

Sale by sample 

Bvldence that sale was by sample 
did not violate parol evidence rule 
where the writlng between the par¬ 
ties was not a complete contract.— 
Jacobson v. B. T. Slattery Co., 219 
N.T.S. 331, 218 App.Dlv. 654. 

21. Mich.—^Massachusetts Bonding 

& Insurance Co. v. Transamerlcan 
Freight Lines. 281 N.W. 684. 286 
Mich. 179. 

S.C.—^Hartford Fire Ins. Co. v. 

Toung, 129 S.B. 129, 132 S.C. 34. 
Tex.—^National Life & Accident Ins. 
Co. V. Lucas Funeral Home, Civ. 
App., 89 S.W.2d 468, error dis- 
missed. 

22 C.J. p 1288 note 10. 

Intereat In proceeds 

In proceeding to determine rlght 
to proceeds of policy payahle to 
owner, mortgagee, and materialmen, 
evidence of negotiatione carried on 
by materlalmen's Insurance brokers 
in obtaining coverage was not Inad- 
missible as tendlng to vary terms of 
policy, since as among payees them- 
selves policy was not necessartly the 
entire contract—^Walsh v. Tadlock, 
C.C.ACal., 104 P.2d 131, certiorari 
denied 60 S.Ct 107, 308 U.S. 684, 84 
L.Bd. 489. 

22. Ohio.-MIJentraJ Casualty Co. v. 
Fleming, 153 N.B. 345, 22 Ohlo 
App. 129. 

S.C.—^Hartford Fire Ins. Co. v. 

Toung. 129 S.B. 129, 132 S.C. 34. 
Tex.—State Mut. Life Ins. Co. v. 
Ballard, Civ.App., 122 S.W. 267. 

23. Cal.—^Rankin v. Amazon Ins. 
Co., 26 P. 872, 89 Cal. 203, 23 Am. 
S.R. 460. 

33 C.J. p 115 note 55. 

24. Ind.—Hale v. Hale, 126 N.E. 692, 
74 Ind.App. 405. 

25. U.S.—^Hayden v. Pranklln Life 
Ins. Co., Mo., 136 F. 286, 69 C.CA. 
423. 

33 CJ. p 116 note 56. 


1034 



32 C.J.S. 


EYIBENCE 


§ 1013 


part of the contractas or where they are not at- 
tached to the policy as required by stattite.27 

Letters. Where letters between the parties do 
not represent their entire agreement, or where they 
show the contract to be incomplete, either in the 
proposition made or in its acceptance, parol evi- 
dence may be resorted to for the purpose of show- 
ing the exact terms of the contract.28 Where a 
letter on its face professes to be merely a recitation 
or confirmation of an oral agreement, rather than 
a complete contract, the oral agreement, and not 
the letter, constitutes the real contract between the 
parties, and such contract may be shown by parol.^s 

(2) Subject Matter of Parol Testimony 

Parol testimony Introduced to supplement an Incom- 
plete writing may relate to matters of amount, time, 
place, mode, value, dutiea, risks, and other subjects. 

Under the rules stated in subdivisions a and b of 
this section, parol or extrinsic evidence has becn 


held admissible to show the amount to be paid un¬ 
der a contract,8S such as a contract of sale,®^ and to 
show the compensation to be paid under a contract 
of employnient.32 

Time, Evidence of an omitted term has been re- 
ceived as to the time of payment of amounts due 
or to become due under a contract ;SS the time of 
performance of certain acts;34 the time of delivery 
of goods or articles;35 the time for the expiration 
of an option;SS the length of time during which a 
contract was to remain in force,®'^ for which a lease 
was to run,S8 qj- fQj- which Insurance was taken;^^ 
the time when title was ‘to pass under a contract 
for the construction of a vessel;^® the time when 
the performance of a contract for doing certain 
Work should begin;^i the time of the commence- 
ment of Services under a contract of employment 
and whether title passed on delivery to a carrier or 
not until safe arrival of the goods at their destina- 

tion.^S 


26. Mo.—^McDonald v. Bankers' Life 
Ass*n, 66 S.W. 999, 164 Mo. 618. 

33 C.J. p 116 note 57. 

27. Ky.—Supreme Oouncil C. K. A. 
V. Fenwick, 183 S.W. 906, 169 Ky. 
269. 

33 C.J. p 116 note 58. 

28. U.S.—^New York Alaska Gold' 
Bredgring Co. v. Walbridge, C.C.A. 
Alaska, 76 F.2d 656, 662, quotlng 
Corpiut JTxiris—^W. B. Chubb Co. v. 
Sadler, C.C.A.Me., 284 F. 710. 

Ala.—^Williams v. Hargett, 116 So. 
125, 217 Ala. 280. 

Cal.—^Kohl V. Lytle Creek Water & 
Improvement Co., 76 P.2d 71, 24 
Cal.App.2d 363. 

Ga.—McCreary v. Acton, 114 S.B. 

230, 29 Oa.App. 162. 
lowa.—Gode v. Russell, 194 N.W. 86. 
Md.—Poole Engiueering & Machine 
Co. V. Swindell, 167 A. 763, 161 Md. 
671. 

Busch & Latta Palnt Co. v. 
Woermann Const. Co., 276 S.W. 
614, 310 Mo. 419. 

N.T.—Geller v. Tow, 27 N.T.S.2d 138, 
261 App.Div. 773—Metzger v. Coe- 
Stapley Mfg. Corporation, 187 N.T. 
S. 20, 196 App.Div. 664—John v. 
Coe-Stapley Mfg. Corporation, 188 
N.T.S, 836, reversed on other 
grounds John v. Coe-Stapley Mfg. 
Co., 194 N.Y.S. 681, 201 App.Div. 
704. 

Pa.—C. D. Brown & Co. v. Standard 
Hide Co., 162 A. 557, 801 Pa. 643. 
R.I.—Logan-Long Co. v. Roger Lau¬ 
dati, Inc., 160 A. 199, 62 R.I. 266 
—^Anchor Sawmills Co. v. Sham- 
bow Shuttle Co., 132 A, 1. 

Tex.—^Halbert v. Ward, Civ.App., 61 
S.W.2d 162, error refused. 

22 C.J. p 1132 note 93, p 1286 note 1 
[a], p 1287 note 4 [a]. 

29. U.S.—New York Alaska Gold 


Dredging Co. v. Walbridge, C.C.A. 
Alaska, 76 P.2d 666, 662, quoting 
OozpTLS Jnrls—American Bridge 
Co. V. Crawford, C.C.A.Pa., 31 F.2d 
708, 710, 68 A.L.R. 1246, citing 
Corpus Jnrls. 

Ind.—^Loyd v. Midwest Fuel Co., 179 
N.E. 683, 97 Ind.App. 322. 

'Kan.—Thurston v. Lubrite Refining 
Co., 242 P. 126. 120 Kan. 137. 

N.Y.—^Frasca v. Metropolitan Life 
Ins. Co., 287 N.Y.S. 376, 248 App. 
Div. 688, afflrmed 4 N.E.2d 816, 272 
N.Y. 688—Jardella v. Welin Davit 
& Boat Corporation, 220 N.Y.S. 116, 
219 App.Div, 363. 

22 C.J. p 1133 note 94. 

30. U.S.—^In re International Raw 
Materia! Corporation, C.C.A.N.Y., 
22 F.2d 920. 

Ga—Selph & Daniels v. Williams, 
106 S.E. 206, 26 Ga.App. 386. 

Mich.—^Massachusetts Bondlng & In¬ 
surance Co. V. Transamerlcan 
Freight Lines, 281 N.W. 684, 690, 
286 Mich. 179, quotlng Oerpns Jn- 
xls. 

31. lowa—^Larson v. Thoma, 121 N, 
W. 1069, 143 lowa 338. 

22 C.J. p 1288 note 18. 

32. N.Y.—^Ragette v. R. C. Maxwell 
Co., 177 N.Y.S. 226, 188 App.Div. 
716. 

Tex.—Babb v. Mll-Po Clothes, Clv. 
App„ 117 S.W,2d 873. 

22 C.J. p 1289 note 31. 

33. U.S.—^HoweH v. Grocers, Inc., 
C.C.A.Mich., 2 F.2d 499. 

Ala—^Henderson v. Holmes & Daw- 
son, 85 So. 636, 204 Ala 203. 

Wash.—Gaffney v. 0’Leary, 283 P. 
1091, 166 Wash. 171. 

22 C.J. p 1288 note 19. 

34. Kan.—^EUrk v. First Nat. Bank, 
296 P. 703, 132 Kan. 404. 
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N.Y.—^Beechwood Gun Club v. City 
of Beacon, 276 N.Y.S. 249, 153 

MIsc. 358, afflrmed 276 N.Y.S. 219, 
242 App.Div. 761. 

Tex.—^Bussey v. Davis, Civ.App., 276 
S.W. 779. 

22 C.J. p 1288 note 22. 

35. U.S.—^International Tlcket Scale 
Corporation v. International Ticfc- 
et Scale Corporation of Ohicago, 
C.C.A.I11., 66 F.2d 969. 

Or.—McDonald v. Supple, 190 P. 816, 
96 Or. 486. 

22 C.J. p 1288 note 26. 

39. Okl.—^Packard Oklahoma Motor 
Co. V. Funk, 246 P. 671, 117 Okl. 
96. 

37. Conn.—Mills v. Roto Co., 133 A. 
913, 104 Conn. 646. 

N.Y,—Ker v. Stem, 175 N.Y.S. 476, 
107 Mlsc. 4. 

22 C.J. p 1283 note 93 [d], p 1288 
note 28. 

38. Tex.—Brlncefield v. Allen, 60 S. 
W, 1010, 26 Tex.Civ.App. 268. 

39- Minn.—^Bankers' Acc. Ins. Co. v. 
Rogers, 75 N.W. 747, 78 Mlnn. 12. 

40. U.S.—The Poconoket, Pa, 70 P. 
640, 17 C.C.A. 309, afflrming, D.C., 
67 F. 262, and afflrmed Bacon v. 
The Poconoket, 18 S.Ct. 939, 168 
U.S. 707, 42 L.Bd. 1214. 

22 C.J. p 1289 note 34. 

41. N.Y.—Case v. Phoenix Bridge 
Co., 58 N.Y.Super. 436, 11 N.Y.S. 
724, 19 N.Y.Clv.Proc. 373, reversed 
on ether grounds 31 N.E. 264, 134 
N.Y. 78. 

42. Tex.—^Meade v. Rutledge, 11 
Tex. 44. 

13. Ga—^De Pauw v. Kalser, 3 S.E. 
254, 77 Ga 176. 
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Place. It has been held proper to introduce pa- 
rol or extrinsic evidence of an omitted terin dealing 
with the place of payment of amounts due or to be- 
come due under a contract the place of perform- 
ance**^ of Services contracted for;^® the place of de- 
Kvery of goods sold;^*^ and the territory which a 
contract was to cover>8 

Mode. Omitted terms dealing with the manner 
of perfonnance of a contract,^® and the mode of 
payment of amounts due or to become due under a 
contract or other instrument,®® have been held ad- 
missible. 

Value. Evidence has been received as to the val- 
ue of certain securities^^ or articles,^® and also as 
to the value of Services rendered under a contract 
of. emplo 3 mient not providing for any compensa- 
tion.53 

Intentions or understanding. Evidence as to in- 
tentions or tmderstanding of the parties to a con¬ 
tract of sale with regard to the style and materials 
of the articles to be sold has been held admissible;^'* 
and this is true as to the understanding of the par¬ 
ties as to the basis of their accounting under a con¬ 
tract,5® and the intended use of an artide sold.5® 


or embraced in a contract of sale,®® has, where not 
precluded by statute, been held admissible to estab- 
lish an omitted term. 

Respective duties ond risks. Evidence has been 
held admissible to show at whose risk a shipment of 
goods was to be made;®® which party was to bear 
certain losses;®® and on whom the duty rested to 
fumish certain information necessary to the per- 
formance of a contract,or to fumish an abstract 
of title.®^ 

Other matters as to which parol or extrinsic ev¬ 
idence has been held admissible to supply omitted 
terms of an incomplete writing include the items en- 
tering into the settlement of a daim;®® the quan- 
tity of merchandise ordered or sold;®^ the assent 
of the purchaser to an act of sale®® or a promise to 
sell;®® and various other subjects.®*^ Evidence has 
been held admissible to identify and prove a paper 
which was a part of, and incorporated in, a build- 
ing contract by a reference thereto,®® and, where 
the agreement of one party only was reduced to 
writing, to show the agreement made by the other 
party as a consideration.®® 


Representations and warranties. Evidence as to § 1014. Writing Not in Evidence 
representations of a vendor as to the thing soId.SJ 

or as to a warranty or guaranty as to artides sold which are not in evidence. 


44- XJ.S.—Cox V. New York Nat. 
Bank, Ky., 100 U.S. 704, 26 Li.Bd. 
739. 

22 C.J. p 1288 note 20. 

4B- WIs.—^Wlieelwrlgrht v. Pure 
Milk Ass'n, 240 N.W. 769, 208 Wls. 
40, motion denled 242 N.W. 486, 
208 Wis. 40. 

22 O.J. p 1288 note 23. 

48. Ky.—Cook v. Todd, 73 S.W. 779, 
24 Ky.L. 1909. 

47- MidL—Hasre v. B. L. Wellman 
Co.. 187 N.W. 404, 217 Mich. 637. 
Miss.—Williams v. W. M. Hardee & 
Son, 106 So. 17, 140 Miss. 156. 

22 CJ. P 1288 note 26. 

4a Wash.—S. Wick Co. v. Du 
Barry, 293 P. 447, 159 Wash. 380. 

49. Tex.—^Morgan v. Steinherg, Civ. 
App., 23 S.W.2d 627. 

22 C.J. p 1288 note 24. 

50w N.C.—Galloway v. Thrash, 176 
S.B. 303, 207 N.C. 165—Stockton v. 
Lenoir, 150 S.B. 886, 198 N.C. 148. 
22 C.J. p 1288 note 21. 

51. Cal.—Hahn v. Wllde, 39 P.2d 
473, 3 Cal.App.2d 422. 

BSU S.C.—^Liquid Carbonic Co. v. 
Coclin, 158 S.B. 461, 161 S.C. 40. 

53. Cal.—^Toomy v. Dunphy, 25 P. 
180, 86 Cal. 639. 

Wash.—^Peyser v. Western Dry 


Goods Co., 102 P. 760, 63 Wash. 
633. 

B4. lowa.—^Dletrich v. Stebbins, 69 
N.W. 664, 100 lowa 426. 

55- Minn.—Staples v. Edwards & 
MoCulloch liumber Co., 67 N.W. 
220, 56 Minn. 16. 

56. Iia.—Coit Co. V. Garman, 6 La. 
App. 296. 

57- Kan.—Schoen v. Sunderland, 18 
P. 913, 39 Kan. 768. 

22 C.J. p 1289 note 43. 

58. Tenn.—Elbinger Shoe Co, v. 

Thomas, 1 Tenn.App. 161. 

22 C.J. p 1289 note 44. 

59t Ga.—^De Pauw v. Kaiser, 3 S.B. 
254, 77 Ga. 176—Allen v. Comstock, 
17 Ga. 554. 

60. Okl.—^Brazelton^s Wholesale 
Cleaners & Dyers v. Cash, 78 P.2d 
810, 182 Okl. 493. 

61. N.T.—^Bien v. Parsons, 37 N. 
T.S. 209, 15 MIsc. 467. 

G2. Tex.—^Bussey v. Davis, Civ.App., 
276 S.W. 779. 

63- Mich.—Wolverlne Ins. Co. v. 
Klomparens, 268 N.W. 724, 273 
Mich. 493. 

N.H.—Steinfield v. Monadnock Mills, 
123 A. 224, 81 N.H. 1^2. 

N.J.—^Dreschler v. Dreschler, 144 A. 
308, 106 N.J.Eq. 741. 

64- U.S.—^International Ticket Scale 
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Corporation v. International Ticket 
Scale Corporation of Chlcago, C. 
C.AI1L, 56 P.2d 969. 

N.T.—Samuel Strauss & Co. v. Schul- 
man, 192 N.T.S. 72'2. 

65. La.—Crocker v. Nuley, 3 Mart. N. 
S. 683. 

22 C.J. p 1289 note 41. 

66. La.—Uoseph v. Moreno, 2 La. 
460. 

67- Fartleolar matters held admis¬ 
sible 

(1) The klnd of work to be done 
and the time for doing the same un¬ 
der a lease providing that part of 
the rent was “to be worked out on 
farm at one dollar per day'*.—^In¬ 
gram V. Dalley, 98 N.W. 627, 128 lowa 
188. 

(2) The size of brick to be used 
in carrylng out a building contract, 
and the rule by which the work was 
to be measured.—^Brown v. Rowland, 
Ky.Dec. 293. 

(3) The fact of a vendee's notice 
of an encumbrance, where the con¬ 
tract of sale was silent as to the 
character of the title.—^Leonard v. 
Woodrulf, 66 P. 199, 28 Utah 494. 

68- Pa.—^Monocacy Brldge Co. v. 
American Brldge Mfg. Co., 83 Pa. 
617. 

69. N.T.—^Unger v. Jacobs, 7 Hun 

220 . 
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The rule against paroi evidence to vary or con- 
tradict a written instrument does not apply where 
the writing which it is claimed the evidence ofTered 
will vary or contradici is not itself in evidence.^® 

§ 1015. Other Limitations and Exceptions 

The paroi evidence rule does not exclude evidence of 
the real nature of a transaction or of the time when a 
writlng was delivered or recorded; nor does the rule 
protect vold or unintelllgible writings, or present re- 
buttal of a presumption which might arise from a wrlt- 
ing. 

It is generally considered that paroi evidence is 
admissible where it is offered, not for the purpose 
of varying the terms of a written contract or in- 
strument, but for the purpose of explaining and 
showing the true nature and character of the trans¬ 


action evidenced thereby,^^ especially where it is 
plain that the language used, taken in its literal 
sense, does not exhibit the real transaction,*^^ or 
where the writing is assailed on the ground of 
fraud.'^^ 

Applications of the foregoing principle are to be 
found in cases where evidence has been held ad¬ 
missible to show that, although a writing evidences 
on its face an absolute transfer of property or an 
absolute promise to pay money, the real transaction 
consisted merely in the giving of security^^ or in- 
demnity,*^® or that the grantee in a written instru¬ 
ment, such as a deed, assignment, bili of sale, or the 
like, which on its face passes the title to property, 
took the title subject to a trust*^® or to a lien.'^'^ 


TOt Mlch.—Curby v. Mastenbrook, 
aSS N.W. 128, 288 Mlch. 676—-Whal- 
en V. Board of Bducatlon of City 
of Detroit, 220 N.W. 763, 243 Mlch. 
478. 

Pa.—^Hercules Chemical Co. v. Orlo- 
witz, 72 Pa.Super. 21. 

Tex.—^Berry v. Shepperd, Clv.App., 
131 S.W.2d 282. 

22 C.J. p 1291 note 63. 

71. U.S.—^Pennsylvania Co. for In- 
surances on Lives and Grantinsr 
Annulties v. TT. S., D.C.Pa., 39 P. 
Supp. 1019—Cascaden v. Bell, Alas- 
ka, 267 F. 926, 169 C.C.A. 76, 

Ark.—Temple v. Hamilton, 11 S,W. 

2d 465, 178 Ark. 355. 

Cal.—Ricker v. Fay Securities Co„ 
294 P. 732, 110 Cal.App. 760. 

Kan.—Clark v. Howe, 247 P. 113, 121 
Kan. 204. 

Mlnn.—Stewart v. Bowman, 263 N.W. 

618, 195 Minn. 543. 

Mo.—Service Purchasing Co. v. Bren- 
nan, 42 S.W.2d 39, 43, 226 Mo.App. 
110, citin^r Corpus Juris, and 
transferred, see, Sup., 32 S.W.2d 
81. 

N.J.-—Elmer v. Lock, 162 A. 39«1, 392, 
111 N.J.Eq. 426, quotlng Oozpns 
Jnxls. 

N.p.—Kelly v. Baird, 262 N.W. 70, 
64 N.D. 346. 

Tex.—Silliman v. Oliver, Clv.App., 
233 S.W. 867, error refused. 

22 C.J. p 1259 note 95, p 1141 note 
61, p 1096 note 74 [d]—13 C.J. P 
835 note 15. 

Xisase intended as mortgage 

It is permlssible to show that a 
written instrument purportlng on its 
face to be merely a lease was In¬ 
tended to operate as a mortgage to 
secure the payment of a debt. 

S.D.—^Meyer v. Davenport Bl. Co., 80 
N.W. 189. 12 S.D. 172. 

Wls.—^Lamson v. MolEat, 21 N.W. 62, 
61 Wls. 153. 

Pnrohase for resale 

Testbnony that the purchaser of 
personalty told the seller he was 
buylng for the purpose of resale is 


admissible to show the real agree- 
ment between the parties, notwith- 
standing his written representatlon 
that he was buylng for his own use. 
—^Buchanan v. Commerclal Inv. 
Trust, 7 S.W.2d 318, 177 Ark. 579. 

Paroi or extrlnsio evidence held 
admissible to show whether instru¬ 
ment or transaction constituted: 

(1) Ballment or sale. 

U.S.—^MeCabe v. McKinstry, C.C. 
Minn., 16 P.Cas.No.8,667, 6 Dill. 
509. 

Va.—Reherd's Adm'r v, Clem, 10 S.B. 
604, 86 Va. 374. 

Wash.—^Bames v. Patrick, 28 P.2d 
298, 176 Wash. 142, 91 A.L.R. 901. 

(2) Bili or receipt.—Sullivan v. 
Helii, 204 N.W. 87, 231 Mich. 348. 

(3) Contract of sale or optlon.— 
Shirley v. Van Bvery, 167 S.E. 345, 
159 Va. 762—Tumer & Happersett vl 
Hali & Connor, 104 S.E. 861, 128 Va. 
247, 

(4) Contract of sale or of agency.— 
Sloat-Darragh Co. v. General Coal 
Co.. C.C.A.Ohlo, 276 F. 602. 

72, N.J.—Elmer v. Lock, 162 A. 391, 
392. 111 N,J,Bq. 426, quotlng Cor¬ 
pus Juris, 

22 C.J. p 1260 note 96. 

73, N.J.—^Blmer v. Lock, 162 A. 391, 
392, 111 N.J.Ea. 426, quotlng. Cor¬ 
pus Juris. 

22 C.J. p 1260 note 97. 

Showing fTOUd generally see supra 
§ 979. 

74, Ala.—Missouri State Life Ins. 
Co. V. Robertson Banking Co., 134 
So. 25, 28, 223 Ala. 13, citlng Cor¬ 
pus Juris. 

Arku—Kerby v. Felld, 88 S.W.2d 808, 
183 Ark. 714. 

Cal.—^Klelhecke v. North Confldence 
Mining & Development Co., 132 P. 
313, 41 Cal.App. 109. 

Conn.—Calamita v. De Ponte, 187 A. 
129i 122 Conn. 20. 

Qa.—^Bufilngton v. Bank of College 
Park, 122 S.B. 60, 167 Ga. 670— 
Saville v. Lee, 158 S.E. 441, 442, 
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43 GaJVjpp. 263, citlng Corpus 
Jtizis. 

lowa.—^First Nat. Bank v. Mether, 
261 N.W. 606, 217 lowa 695. 

Mo.—Service Purchasing Co. v. Bren- 
nan, 42 S.W.2d 39, 43. 226 Mo.App. 
110, citlng Corpus Juris, and trans¬ 
ferred, see, Sup., 32 S.W.2d 81. 
N.J.—Elmer v. Lock 162 A. 891, 89;l. 

111 N.J.Eq. 426, quoting Corpus 
Juris. 

N.M.—Tumer v. New Brunswick Flre 
Ins. Co. of New Brunswick, N. J., 

112 P.2d 611, 46 N.M. 126. 

N.T.—^In re Prltchard's Bstate, 237 
N.Y.S. 166, 227 App.Div. 106. 

Tex.—Celada v. A. Mathlas & Co., 
Civ.App.. 269 S.W. 459. 

22 C.J. p 1260 note 98, p 1141 noto 
51 [a] (3) —49 C.J. p 908 note 45. 
Paroi evidence to show deed intend¬ 
ed as mortgage see the C.J.S. title 
Mortgages § 50, also 41 C.J. p 348 
note 342, p 354 note 59. 

ABsigument of shores iu building 
asBoclation, absolute in form, may 
be shown by paroi to be by way of 
securlty only; and thls is so even If 
the by-laws require an absolute 
transfer as a condition of the loan. 
—Ginz V. Stumph, 73 Ind. 209. 

75. Cal.—^Hennlng v. Wuest, 191 P. 
713, 48 Cal.App. 147. 

Conn.—Calamita v. De Ponte, 187 A. 
129, 122 Conn. 20. 

N.J.—Elmer v. Lock, 162 A. 891, 392, 
111 N.J.Eq. 426, quoting Corpus 
Juris. 

Okl.—^Ledford v. Huggans, 214 P. 

687, 89 Okl. 224. 

22 C.J. p 1260 note 99. 

76. N.J.—^Blmer v. Lock, 162 A. 891, 
392, 111 N.J.Eq. 426, quoting Cor- 
pus Juris, 

Tex.—Silliman v. Oliver, Civ«A.pp., 233 
S.W. 867, error refused. 

22 C.J. p 1260 note 1, p 1141 note 
61 [a] (1). 

77. Wash.—Merrick v. Neely, 255 P. 
936, 143 Wash. 588. 



§ 1015 


EVIDENCE 


82 C.J.S. 


Further, it may be shown that a conveyance by a 
parent to a child was intended as an advancement/® 
or that an indorsement of negotiable paper was 
merely for the purpose of collection.*^^ 

Rebiitting presumpfion, implicatione or equity. 
Parol evidence which does not contradict the ex- 
press tenns of a record or instrument in writing 
is usually held to be admissible to rebut a presump- 
tion or implication which would or might otherwise 
arise therefrom,^^ or to oppose a conclusion of fact 
which it tends, as circumstantial evidence, to estab- 
lish.81 However, there are cases in which evidence 
offered for the purpose of rebutting presumptions 
arising from a written instrument has been reject- 
ed.S2 

Parol evidence is admissible for the purpose of 
rebutting an equity.^S 

Recoupment or set-off. The rule against parol 
evidence to contradict or vary a writing does not 
preclude evidence on the part of an obligor or prom- 
isor establishing a recoupment or set-off against his 
liability under the writing.84 

Time of delivcry. It may be shown by parol that 


a deed, contract, or other instrument was delivered 
not on the day of its date but at some other time.86 
Where an instrument is dated on a Sunday, it may 
be shown that it was actually delivered on another 
day and is therefore valid.®® 

Time of recording. Parol or extrinsic evidence 
is admissible to show the time when an instrument 
was delivered to a recording officer to be recorded,^^ 
or when an execution, retum, or levy was recorded 
in the office of a justice of the peace.^S 

Time or mode of performance. Parol evidence 
is sometimes admitted to show the time^^ or mode^** 
of performance of a contract or other written in¬ 
strument, at least where the writing is, as to these 
matters, ambiguous^i or silent.92 

Void and uninteUigihle writings, The parol evi¬ 
dence rule applies only to legal and valid written 
agreements, and not to a writing which is void 

or unintelligible.^3 

MisceUaneous, In addition to the limitations and 
exceptions to the parol evidence rule considered 
supra §§ 929-1014 and this section, there are vari- 
ous other limitations and exceptions.94 


78i W.Va.—McClanahan v. McClana- 
han, 14 S.E. 419, 36 W.Va. 34. 

79. Ga.—Goette v. Sutton, B7 S.E. 
308. 128 Ga. 179. 

80. Md.—Winslow v. Atz, 177 A. 
272. 280. 168 Md, 230, citing Cox- 
pus JTuxIb. 

22 C.J. p 1261 note 6. 

FroBTmiptloxL as to commimlty pxoiK- 
erty 

Parol evidence that realty was 
community property has been held 
properly admitted as against conten- 
tion that realty was conclusively 
presumed to be wife*s separate prop¬ 
erty.—^Durrell v. Bacon. 32 P.2d 644, 
138 Cal.App. 396. 

Thlxd pex 80 iL’B note as paymexit 
Parol evidence rule does not pre¬ 
clude testlmony to rebut the pre- 
sumptlon that creditor accepted third 
personas promissory note as collateral 
security rather than as pasonent.— 
Gattavara v. Caldwell, 12 p.2d 693, 
168 Wash. 484. 

Zmplied waxxaxLty 
The fact that a statute States im- 
plied warranties by transferor of 
negotiable instrument In absolute 
terms does not preclude parol evi¬ 
dence of transferee^s knowledge of 
instrument's Invalidity.—Queensboro 
Nat. Bank of City of New York v. 
Kelly. N.Y.. 48 P.2d 574, 87 A.t 4 .R. 
1172, certiorari denied Kelly v. 
Queensboro Nat, Bank of City of New 
York, 62 S.Ct. 9, 284 U.S. 620, 76 I/. 
Ed. 629. 

81- Ga.—^Rucker v. Brown, 65 S.B. 
55, 6 Ga.App. 361. 


Tenn.—Strong v. Harris, 3 Humphr. 
451. 

82. ni.—Oalbraith v. Littiech, 73 111. 
209. 

22 C.J. p 1261 note 9. 

83. S.C.—Chestnut v. Strong, 10 S.C. 
Eq. 122. 

22 C.J. p 1261 note 5. 

84- Qeu —^Brown v. Hom, 122 S.E. 
710. 32 Ga.App. 95. 

111.—^Baumgai^er v. Montavon, 276 
111.App. 498. 

Vt.—Noyes v. Hali, 28 Vt 645. 

85- Ga.—^Twin City Pire Ins. Co. v. 
Wright, 167 S.B. 891, 46 Ga.App. 
637. 

N.J.—Wieson v. Automobile Ins. Co. 
of Hartford, Conn., 126 A. 662, 2 
N.J.Misc. 1129, afflrmed 130 A. 921, 
102 N.J.Law 229. 

22 C.J. p 1281 note 75. 

86 . Minn.—Swedish-American Nat, 
Bank v. Germania Bank, 79 N.W. 
399, 76 Minn. 409. 

22 C.J. p 1281 note 76. 

87- Ky.—^Bussing r. Crain, 8 B.Mon. 
593. 

22 aJ. p 1281 note 77 . 

88 . Vt.—^Morton v. Edwin, 19 Vt 
77. 

22 C.J. p 1281 note 78.- 

89- Ky.—^Apple v. McCullough, 38 
S.W.2d 955, 239 Ky, 74 . 

22 C.J. p 1281 note 79, 

Time of ooBiTne(noem9n.t of woxk 
Pa.—Cltizens' Bank of Palmepton v. 
Lesfco, 120 A. 908, 277 Pa. 174. 

9<^ N.C.—Galloway v. Thrash, 176 S. 
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E. 303, 207 N.C. 165—Stockton v. 
Lenoir, 150 S.E. 886 , 198 N.C. 148. 

22 C.J. p 1281 note 80. 

91. Ga.—^Morrison v. Dickey, 60 S.E. 
178, 122 Ga. 417. 

22 C.J. p 1282 note 81. 

Parol evidence to construe language 
of writing see supra §§ 969-962. 

92. U.S.—^Northern Pac. R. Co. v. 
Kempton, Mont, 138 P. 992, 71 C. 
C.A. 246. 

UtaJa.—Wines v. Stevens, 1 Utah 305. 

93- 111 .—^Moulding v. Prussing, 70 
111. 151. 

22 C.J. p 1282 note 85. 

Illegible writings see supra S 971. 
Invalidating or defeating operation 
of instrument see supra §§ 972- 
983. 

Sustaining instrument void on its 
face see supra § 1010 . 

94 . Independent rights 
The rule against varying a writ- 
ten contract by parol does not apply 
to rights which are asserted inde- 
pendently of the written instrument. 
—Supervisors, Inc., v. Arcadia Cit¬ 
rus Growers* Ass'n, 135 So. 296, 101 
! Fla. 804. 

Writing collateral to Issue see supra 

5 1011 . 

Intent of grantor 

Where the maklng of a deed in¬ 
volves a criminal offense, the Inten- 
tion of the grantor may be shown.— 
U. S. V. Thomas, D.C., 28 P.Cas.No 
16,474, 2 Cranch C.C. 36. 

Seal on £E.-:;niment 

(1) Parol evidence rule is not vlo- 
lated by showlng that instrument ap- 
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§ 1016. Definitions 

Varlaus tepms or phrases, In additfon to those specif- 
ically considered In the sections immediately followfng, 
have been employed as descriptive of the degrees of proof 
which may be present in civll cases, as, for exampie, 
«'conclusive evidence,’’ "confllcting evidence,” ^'cumula- 
tlve evidence,'' or “prima facie evidence’’. 

Terms other than the terms “preponderance of 
cvidence,” “ciear and convincing proof,” and “proof 
beyond a reasonable doubt,” specifically discussed 
in §§ 1018-1024 infra, which are used as descrip¬ 
tive or definitive of degrees of proof are considered 
in this section. Definitions of “evidence,” “testi- 
mony,” and “proof” and various types thereof are 
given in §§ 1-4 supra. 

Conclusive evidence has been defined as evidence 
which is incontrovertible,95 either a presumption of 
Jaw, or else evidence so strong as to overbear ali 
other in the case to the contrary;^® evidence from 
which only one reasonable conclusion can be drawn, 
taking all the facts and surroundings into consider- 


ation.^7 It has also been defined as such evidence 
as, being uncontradicted, Controls the decision.®® 

Confiicting evidence. It has been said that there 
is not, in a legal sense, a conflict of evidence un- 
less there is a possibility that men of ordinary rea- 
son and fairness would feel justified in drawing dif¬ 
ferent conclusions from the evidence before them.®^ 

^^Corroborative” or ‘^corrohorating*' evidence has 
been defined as additional evidence of a different 
character to the same point evidence which would 
tend to establish the disputed facts by other circum- 
stances evidence which tends to confirm and 
strengthen, or to show the truth or probability of 
truth of the testimony of a witness sought to be 
corroborated.^ 

Cumulative evidence is additional evidence of the 
same kind tending to prove the same point as other 
evidence already given.^ Evidence of a different 
kind^ or of other and different circumstances® tend- 


parently under seal Is simple contract. 
—Jefterson Standard Life Ina. Co. v. 
Morehead, 183 S.E3. 606. 209 N.C. 174. 

(2) Where a corporalion’s contract 
Is sealed but contains no reference to 
seal, extrinsic evidence is admissible 
to Show whether aeal was used to 
make contract a specialty or merely 
as evidence of its authorized execu- 
tion, or to show that seal was used 
without authority.—General Petrole¬ 
um Corporation v. Seaboard Termi- 
nals Corporation, r>,C.Md., 23 P.Supp. 
137. 

3tatiLte provldln^ for tazing es- 
oaped Improvements of realty not 
shown in tax returns has been held 
to contemplate parol evidence that 
Improvements existed durlngr taxing* 
period.—State v. Mortgage-Bond Co. 
of New Tork, 140 So. 366, 224 Ala 
406, followed in State v. Investors* 
Syndicate, 140 So. 368 (two cases), 
224 Ala. 409. 

95. Miss,—Covington County v. 
Fite, 82 So. 308, 309, 120 Miss. 421. 

N.J,—Di Mleri v. Metafield, 20 A.2d 
39. 40, 126 N.J.L. 484, citing Cor¬ 
pus Juris. 

23 C.J. p 8 note 99. 

96. N.Y.—Haupt V. Pohlmann, 1 
Rob. 121, 127. 

23 O.J, p 8 note 1. 

57, Miss.—Covington County v. 

Fite, 82 So. 30$, 120 Miss. 421. 

5a Minn.—State ex rei. Railroad & 
Warehouse Cemmission v. Minne- 
apolis & St. L. R. Co., 79 N.W. 610, 
614, 76 Minn. 469. 


99. N.Y.—Seeley v. Osborne, 116 N. 
B. 97, 220 N.Y. 416, reversing 147 
N.Y.S. 116, 161 App.Div. 844. 

23 C.J. p 11 note 31. 

1. Idaho.—Bell v. Bell, 9'6 P. 196, 
16 Idaho 7. 

23 C.J. p 9 note 22—14a C.J. p 1428 
note 22. 

2. Miss.—Williams v. State, 64 So 
857, 99 Miss. 274—^Louisville, N. O. 
& T, R. Co. V. Crayton, 12 So. 271, 
69 Miss. 152, 159. 

3. Va.—^Varner’s Ex'rs v. White, 140 
S.E. 128, 130, 149 Va 177. 

Slmilar deftnltion. 

Corroborating evidence is evidence 
which tends of its own strength and 
independently to support some es- 
sential allegation or issue testifled 
to by the witness whose evidence is 
sought to be corroborated. 

N.M.—In re Cardoner^s Estate, 196 
P. 327, 328, 27 N.M. 106. 

Va—Timberlake’s Adm’r v. Pugh, 
163 S.B. 402, 404, 168 Va 397. 

23 C.J. P 9 note 22. 

4. Ala—^Poster v. Rosamond, 180 
So. 334, 337, 28 AlaApp. 99, afflrm- 
ed 180 So. 338, 236 Ala 631. 

lowa—^Mullong v. Mullong, 159 N.W. 

994, 996, 178 lowa 662. 

Miss.—^Redmond v. Marshall, 137 So. 
733, 734, 162 Miss. 369. 

5. C.—Johnston v. Belk-McKnight Co. 
of Newberry, 198 S.B. 896, 399, 188 
S.C, 149—McCabe v. Sloan, 191 S. 
B. 906, 909, 184 S.C. 168. 

Tex.—^Linthicum v. Richardson, Civ. 
App., 246 S.W. 713, 715. 
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Wash.—^Roe v. Snyder, 170 P. 1027, 
1028, 100 Wash. 311. 

23 C.J. p 10 note 2T. 

AdmlBSlous 

After one admission has been In- 
troduced to prove a fact in issue, 
other admlsslons tending to prove' 
the same fact are cumulative. 

Ind.—^Hines v. Driver, 100 Ind. 316. 
lowa.—^Larson v. Meyer & Meyer, 
288 N.W. 663, 667, 227 lowa 612. 

5, lowa—^Mullong v. Mullong, 169 
N.W. 994, 178 lowa 662. 

5. C.—Johnston v. Belk-McKnight Co. 
of Newberry, 198 S.E. 396, 188 S. 
C. 149—^McCabe v. Sloan, 191 S.E. 
906, 184 S.C. 168. 

Tex—^Linthicum v. Richardson, Civ. 
App., 246 S.W. 713. 

Bvidencd of a hlglier type or 
character is not merely cumulative. 
—Foster v. Rosamond, 180 So. 334, 
28 AlaApp. 99, afflrmed 180 So. 338, 
235 Ala 681. 

ClroTUXLStaaLtial evideuoe 

(1) Circumstantial evidence is not 
cumulative to evidence which tends 
to establish the same fact directly. 
—^Vardeman v, Byme, 7 How., Miss., 
365. 

(2) Corpus Juris statement of this 
rule quoted and applied in criminal 
proceeding.—State v. Harrls, 64 S. 
|W.2d 256, 258, 334 Mo. 38. 

6. Idaho.—Brown v. Graham, 112 P, 
2d 486, 493, citing Corpus Juris. 

Mo.—State v. Harrls, 64 S.W.2d 256, 
258, 334 Mo. 38, quoting Corpus 
Juris. 
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ing to establish or disprove the same fact is not 
cumulative. 

Degrec of proof refers to the effect of evidence; 
it does not refer to the medium by which truth is 
establishedj 

Demonstration is such a degree of proof as, ex- 
cluding the possibility of error, produces absolute 
certainty.8 

Domiright evidence has been held to mean a pre- 
ponderance of evidence.^ 

"Establish” in the law of evidence, has been de- 
fined as meaning to provej^® to show conclusive- 
ly;i^ to make certam to fix firmly or immova- 
bly,*^3 to put beyond doubt or disputej^^ and also 
to secure the preservation of evidence for possible 
future use in a judicial controversy.^5 As to the 
quantum of evidence necessary to warrant the ex- 
istence of a fact in the issue, the term has been 
said to be more appropriate to a criminal than to a 
civil case.i® 

Indubitable evidence. '‘Indubitable,” as applied 
to evidence, is a term which means evidence that is 


not only found credible, but of such weight and di- 
rectness as to make out the facts alleged beyond a 
doubt.i7 

Moral evidence. By moral evidence is meant all 
evidence which is not obtained either from intui- 
tion or from demonstration,!^ or as opposed to 
“mathematical” or ^'demonstrative” evidence, that 
kind of evidence which, without developing an ab¬ 
solute and necessary certainty, generates a high de¬ 
gree of probability or persuasive force.!^ 

Partial evidence is evidence of one or more of a 
series of facts which tend to prove or disprove a 
fact in issue.2® 

Presumptive evidence consists of proof of a fact 
or facts from which a fact in issue may be in- 
ferred,2! or of proof of facts which, when taken 
together, inferentially establish or prove a fact in 
question to a reasonable degree of certainty .22 

Prima facie evidence is that which, either alone 
or aided by other facts presumed from those es- 
tablished by the evidence, shows the existence of the 
fact which it is adduced to prove, unless overcome 
by counter evidence ;23 evidence which, unexplained 


Tex.—^Linthlcum v. Richardson, CIv, 
App., 245 S.W. 713. 

23 C.J. p 10 note 28. 

A 2 L admissloiL is not cumulative of 
other evidence tendlng to prove the 
same facts.—^Humphreys v. Kllck, 
49 Ind. 189—Harris v. Jay, 174 N.B. 
107, 92 IndApp. 643, 

7. Neb.—Sowle v. Sowle, 215 N.W. 
122, 124, 115 Neb. 796. 

60 C.J. p 721 note 87, 

8. Cal.—^Treadwell v. Whittler, 22 
P. 268, 80 Cal. 674, 682, 13 Am.S. 
R. 175, 5 L.RA. 498. 

N.T,—^Boetffen v. New York & H. R. 
Co., 50 N.T.S. 331, 332, reversed on 
other grounds 56 N.Y.S. 847, 36 
App.DIv. 460. 

9. Wis.—^Roe v. Bacheldor, 41 Wis. 
360, 363. 

la Tex.—Cari v. Settegast, Clv. 

App., 211 S.W. 506, 619. 

21 C.J. p 900 note 29. 

11. Tex.—Pury v. State, 8 Tex.App. 
471, 473. 

12. Tex.—Casey v. State, 90 S.W. 
1018, 1019, 49 Tex.Cr. 174. 

21 C.J. p 900 note 31. 

13. Ala.—Torlan v. Ashford, 112 So. 
418, 421, 216 Ala. 85. 

14t Ala.—^Torlan v. Ashford, 112 So. 

418, 421, 216 Ala. 85. 

15. Mo.—In re Goode, 3 Mo.App. 
226, 229. 

21 C.J. p 900 note 32. 

18. Tenn.—^Bndowment Rank K, p. 
V. Steele, 63 S.W. 1126, 1128, 107 
Tenn. 1. 

21 aj. p 900 note 33. 


17. Pa.—^Higrhlands v. Philadelphia 
& R. R Co., 58 A. 660, 662, 209 
Pa. 286—^Hart v. Carroll, 85 Pa. 
608, 611. 

la 1 Greenleaf Bv. § 2. 

23 C.J. p 9 note 6. 

19. Black L.I>. 

20. Underhill Ev. § 2. 

21. Ky.—^Davis v. Curry, 2 Bibb 238, 
239. 

Statutory deflnition see infra § 1017. 

22. Neb.—^Horbach v. Miller, 4 Neb. 
31, 44. 

23. U.S.—^Lilienthal^s Tobacco v. U. 
S., N.Y., 97 U.S. 237, 268, 24 L.Ed. 
901—^U. S. V. Wig&ins, Pia., 14 Pet 

I 334, 337, 10 L.Bd. 481—-Kelly v. 
Jackson ex dem. Morris, N.Y., 6 
Pet 622, 631, 8 KEd. 523. 

Pia»—^Atlantic Land & Improvement 
Co, V. Lee, 112 So. 649, 651, 93 Fla. 
679. 

Ga,—Republic Truck Sales Corpora¬ 
tion V. Padgett, 118 S.B. 436, 436, 
80 Ga.App. 474. 

111.—Shellabarg^er Elevator 'Co. v. 
Illinois Cent R. Co., 212 IlLApp. 
1 , 8 . 

Ind.—Blough v. Parry, 43 N.B. 660 
564, 144 Ind. 463. 

Me.—^Poss V. McRae, 73 A. 827, 828, 
105 Me. 140. 

Mass.—Cincotta v. Dupuy, 1 N.B.2d 
182, 294 Mass. 298. 

Mo.—^Missouri Dist Telegraph Co. v. 
Southwestem Bell Telephone Co., 
»93 S.W.2d 19, 23, 338 Mo. 692—^ 
Gilpin V. Mlssouri, K. & T. Ry. Co , 
94 S.W. 869, 871, 197 Mo. 319-1 
Smith V. Burrus, 16 S.W. 881, 106 
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Mo. 94, 100, 13 L.RA. 69, 27 Am. 
S.R. 329—Transamerican Preiffht 
Lines v. Marcrome Art Marble Co., 
App., 160 S.W.2d 647, 652. 

N.Y.—^People ex rei. Judson v. 

Thacher, 7 Lans. 274, 285, 1 

Thomps. & a 158, 167, dismissed 
66 N.Y. 626, 14 Am.R. 312. 

N.C.—White v. Hines, 109 S.B. 31, 37, 
182 N.C. 275. 

Okl.—^Mayo v. Overstreet, 227 P. 396, 
397, 107 Okl. 223—Hamllton v. 

Blakeney, 166 P. 141, 144, 66 Okl. 
164. 

S.C.—^LaCount v. General Asbestos & 
Rubber Co., 192 S.B. 262, 266, 184 
S.C. 232. 

Tenn.—^Macon County v. Dixon, 100 
S.W.2d 6, 9, 20 Tenn.App. 425. 
Tex.—Simonds v. Slanollnd Oil & 
Gas Co., 136 S.W.2d 207, 209, 134 
Tex. 332, denyingr rehearingr 114 
S.W.2d 226, 134 Tex 332, revers- 
ingr, Civ.App., 103 S.W.2d 784— 
Dodson v. Watson, 220 S.W. 771, 
772, 110 Tex 365—Willow Hole In- 
dependent School Dlst. v. Smith, 
Civ.App., 123 S.W.2d 708, 710, error 
refused. 

23 C.J. p 9 note 13. 

Other definltlons 

(1) Evidence such as in law is re- 
grarded as sufficient to enlltle a par- 
ty to a recovery until it is fairly 
overcome by rebuttingr proof.-Port¬ 
er V. Valentine, 41 N.Y.S. 607, 610, 
18 Misc. 213. 

(2) Sufficient evidence on which 
a party will be entitled to recover if 
his opponent produces no further 
testimony.—In re Hoag‘land’s Bstate, 
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or uncontradicted, is sufficient to maintain the prop- 
osition affinned.24 Prima facie evidence is suffi¬ 
cient, unless contradicted by other evidence, to es- 
tablish for ali purposes the existence of a fact in 
issue that is, it is sufficient to satisfy the burden 
of proof26 and to support a verdict in favor of the 
party by whom it is introduced27 when not contro- 
verted by other evidence. It may be rebutted or 
contradicted by other evidence,28 and, unless there 
is no other controlling evidence and no discrediting 
circumstances,29 it is not conclusive^o and does not 
require a verdict for the party whose contention it 
supports.2^ 

Prima facie case, A prima facie case is a case 
made out by proper and sufficient testknony;82 one 
in which the evidence in favor of a proposition is 
sufficient to support a finding in its favor, if ali the 
evidence to the contrary be disregarded;38 one in 


which the adduced proof, standing alone, warrants 
a finding of the fact to be proved;®^ one which is 
apparently established by evidence adduced by plain- 
tiff in support of his case up to the time such evi¬ 
dence stands unexplained and uncontradicted 6 one 
which is established by sufficient evidence, and can 
be overthrown only by rebutting evidence adduced 
on the other side;88 one which, in the absence of 
explanation or contradiction, constitutes an apparent 
case sufficient in the eyes of the law to establish 
the fact, and if not rebutted remains sufficient for 
that purpose;27 one which is made out until the 
contrary is proved;28 one which is received, or 
which continues, until the contrary is shown;38 one 
which will support a judgment, unless other evi¬ 
dence is introduced;^® one which has proceeded on 
sufficient proof to a stage where it must be submit- 
ted to the jury, and not decided against plaintiff 


253 N.W. 416. 419, 126 Neb. 377— 
Eckman Chemical Co. v. Chlcago & 
N. W. Ry. Co.. 186 N.W. 444, 446, 107 
Neb. 268. 

(3) Evidence that warrants the in- 
ference, but does not compel It; that 
calls for explanation or rebuttal and 
may make a case to be decided by 
the Jury.—In re Hoagland’s Estate, 
supra. 

(4) Evidence which, being incon- 
slstent with the falsity of the hy- 
pothesis, nevertheless raises such a 
deg:ree of probability In its favor 
that it must prevail, if it be credited 
by the jury, unless it be rebutted or 
the contrary be proved. 

N.J.—Polhemus v. Prudential Realty 

Corp., 67 A. 303, 308, 74 N.J.Law 

570. 

N.Y.—People ex rei. Judson v. 

Thacher. 7 Lans. 274, 285, 1 

Thomps. & C. 158, 167, dismissed 

66 N.Y. 626, 14 Am.R 312. 

(6) A flrst view of the evidence 
which will serve the purpose of the 
litisrant who bringrs it before the 
court to establish his cause of ac- 
tion or defense sufflciently on which 
to base a judgment, if no further 
and better evidence than such flrst 
view is adduced by his adversary.— 
Kirsch v. Federal Life Ins. Co., 87 
P.2d 691, 693, 149 Kan. 309. 

(6) Evidence which raises a pre- 
sumptlon of fact which blnds the 
Jury, and throws the burden of proof 
on the party against whom it is 
made.—King v. Hopklns, 67 N.H. 334, 
360. 

(7) Statutory deflnltion see infra 5 
1017. 

Conjectufo Is not prima facie evi¬ 
dence.—Everett v. Whitney, 109 A. 
386, 119 Me. 128. 

111.—^People ex rei. Sanders v. 

Cairo, V. & C. Ry. Co., 94 N.B. 11, 

32 C.J.S.-e6 


12, 249 111. 97—^People v. Murphy, 
196 IlLApp. 416, 416. 

Ky.—Prudential Ins, Co. of America 
V. Tuggle’s Adm'r, 72 S.W.2d 440, 

443, 254 Ky. 814. 

Mass.—South Lancaster Academy v. 
Inhabitants of Town of Lancaster, 
136 N.E. 626, 627, 242 Mass. 653— 
Carroll v. Boston Elevated R. Co., 
86 N.E. 793, 797, 200 Mass. 627. 
Tenn.—Maeon County v. Dixon, 100 
S.W.2d 6, 9, 20 Tenn.App. 426. 

25. 111.—Scott V. Scott, 139 N.E. 70, 
307 111. 686. 

26. U.S.—Amtorg Trading Corpora¬ 
tion V. Commissioner of Intemal 
Revenue, C.C.A., 66 F.2d 683. 

OoxLverslon of geitexas. issue to af¬ 
firmative defense 

Prima facie evidence does not con- 
vert a plea of the general issue Into 
an affirmative defense. 

Neb.—In re Hoagland*s Estate, 263 
N.W. 416, 126 Neb. 377. 

N.C.—Gallup V. Rozier, 90 S.E. 209, 
172 N.C. 283. 

27. Ga.—Llttle v. Dolvin, 103 S.B. 
85, 25 Ga.App. 264. 

Neb.—^Eckman Chemical Co. v. Chi- 
cago & N. W. Ry. Co., 186 N.W. 

444, 107 Neb. 268. 

23 C.J. p 9 note 15. 

Corpus Juris statement quoted in 
a criminal case as a ciear statement 
of the rule.—^Wells v. State, 239 N. 
W. 834, 836, 122 Neb. 178. 

28. 111.—^Morrison v. Flowers, 139 
N.B. 10, 308 111. 189. 

Ky.—Simpson v. Simpson, 123 S.W. 

2d 816, 276 Ky. 223. 

Va.—Barton v. Camden, 137 S.E. 466, 
147 Va. 263. 

29. U.S.—^Kelly v. Jackson ex dem 
Morris, N.Y., 6 Pet 622, 631, 8 L. 
Ed, 623. 

Mass.—Cincotta v. Dupuy, 1 N.B.2d 
182, 294 Mass. 298. 
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I N.J. — ^Polhemus v. Prudential Realty 
Corp., 67 A. 303. 74 N.J.Law 670. 

3(X 111.—Shellabarger Elevator Co. 

V. Illinois Cent. R. Co., 212 IlLApp. 

1 . 

31. N.C.—Dickerson v. Atlantic Re- 
flning Co., 169 S.E. 446, 201 N.C. 90. 

23 C.J. p 9 note 16. 

32. Mich.—^Purity Ice Cream, etc., 
Co. v. Adams Express Co., 187 N. 

W. 296, 297; 217 Mich. 698. 

Minn.—State v. Lawlor, 9 N.W. 698, 

28 Minn. 216, 224. 

33. Neb.—In re Hoagland's Estate, 
263 N.W. 416, 420, 126 Neb. 377. 

Tex—Schallert v. Boggs, Civ.App.. 

204 S.W. 1061, 1062. 

49 C.J. p 1346 note 7. 

34. Kan.—Tice v. Crowder, 240 P. 
964, 119 Kan. 494, 42 A.L.R. 893, 
896. 

35. 111.—^Morrlson v. Flowers, 139 
N.B. 10, 12, 308 111. 189. 

36. Cal.—^Frank Meline Co. v. Klein- 
berger, 290 P. 1042, 1043, 108 Cal. 
App. 60. 

49 C.J. p 1347 note 10. 

37. Neb.—In re Hoagland's Estate, 
263 N.W. 416, 419, 126 Neb. 377. 

38- Tenn.—^Weisinger v, Bank of 
Gallatln, 10 Lea 330, 337. 

39. Cal.—Frank Meline Co. v. Klein- 
berger, 290 P. 1042, 1043, 108 Cal. 
App. 60. 

Neb.—^In re Hoagland’s Estate, 253 
N.W. 416, 419, 126 Neb. 377. 

Or.—^Millar v. Semler, 3 P.2d 987, 
988, 137 Or, 610, quotlng Corpus 
Juris, and denylng rehearing Mil- 
ler v. Semler, 2 P.2d 233, 187 Or. 
610. 

49 C.J. p 1347 notes 11, 16. 

40. 111.—^Anlicker v. Brethorst, 160 
. N.E. 197, 200, 329 111. 11. 
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as a matter of law;^! or such established facts as 
the law recognizes as being suflBcient to overcome 
the inertia of the court and to authorize affirmative 
aetion by the court, in th-e absence of evidence on 
the other side;^^ t^e phrase sometimes is used S 3 m“ 
onytnously with “prima facie evidence.”^^ ^ prima 
facie case is not necessarily conclusive even though 
no other evidence is introduced; a finding may be 
made for the adverse party where the evidence cre- 
ating the prima facie case is insufficiently strong to 
require a finding for the party who introduced it.'^^ 
Similarly, where the testimony ofifered by the party 
having the burden of proof is inherently weak, or 
contains contradictions or inconsistencies, a prima 
facie case may not be made out, and a finding for 
the adverse party may be made even though he of¬ 
fers no evidence.46 a prima facie case must be 
sufficient in itself;^^ if it depends on an inference 
to be drawn, the facts shown in evidence must be 
sufficiently explanatory of themselves to justify the 
inference,and the evidence must overcome every 
adverse inference or presumption.48 A “strong 
fact is not the same thing as a prima facie case.49 

Probability exists in procedural law when the 
proof indicates that an alleged fact probably hap- 


’ pened or existed, in the sense of probability as com- 
monly understood in everyday language.50 

Probative evidence has been defined to mean that 
testimony which carries the quality of proof and 
has fitness to induce a conviction of truth, consist- 
ing of facts and reason blending as coordinate fac- 
tors.^l 

Satisfactory evidence, which is sometimes re- 
! ferred to as equivalent to “sufficient evidence,”52 
has been defined to be that amount of proof which 
ordinarily satisfies an unprejudiced mind beyond a 
reasonable doubt;58 that which ordinarily produces 
moral certainty or conviction in an unprejudiced 
mind;54 that testimony which carries the quality 
of proof and has fitness to induce a conviction of 
truth, consisting of facts and reason blending as co¬ 
ordinate factors.56 Vague and unsatisfactory evi¬ 
dence has been taken to mean evidence which is 
dim and shadowy and fails to relieve the mind of 
the trier of facts from doubt or uncertainty.56 
Scintilla of evidence has been defined as “any ma- 
terial evidence that if true would tend to establish 
the issue in the mind of a reasonable juror.”®7 
Other views are that a scintilla of evidence is no 
evidenceSS or but a spark, gleam, or mere conjec- 


41. Neb.—In re Hoagland*s Estate, 
263 N.W. 416, 419, 126 Neb. 377, 

49 C.J. p 1346 note 7 [a] (2), [b]. 
Slmllar deflnitions 

(1) A prima facie case means that 
<sase has proceeded on sufficient 
proof to where it must be submltted 
to Jury, unless it should be met by 
testimony of disinterested witnesses. 
—McMullen v. Warren Motor Co., 25 
P.2d 99, 101, 174 Wash. 454. 

(2) A prima facie case is a state 
of facts which en tities the state to 
have the case go to the Jury.—State 
V. Hardelein, 7 S.W. 130, 169 Mo. 579, 
586. 

43. Tex—-Pields v. Allison, Civ. 
App., 171 S.W. 274, 277. 

4a N.C,—^White v. Hlnes, 109 S.E. 
31, 38, 182 N.C. 275. 

44. lowa.—Griffith v. Arnold & Ras- 
mussen, 216 N.W. 728, 204 lowa 
1216. 

49 C.J. p 1346 note 7 [a]. 

45. Mo.-^—^Moon v. Brown, 158 S-W. 
79, 172 Mo.App. 616. 

46. Me.—Gilpln v. Missouri, K. & T. 
Ry. Co., 94 S.W, 869, 197 Mo. 319— 
Transamerlcan Freight Lines v. 
Marcrome Art Marble Co., App., 
150 S.W.2d 647. 

47. Mo.—Gilpln v. Missouri, K. & 
T. Ry. Co., 94 S.W. 869, 197 Mo. 
319—^Transcunerlcan Preight Lines 
V. Majcrome Art Marble Co., App 
160 S.W.2d 647. 

^ Or.—^Mlllar v. Semler, 3 P.2d 


' 987, 137 Or. 610, denying rehearingr 

Miller V. Semler, 2 P.2d 233, 137 
Or. 610- 

49. Tenn.—^Weisinger v. Bank of 
Gallatin, 10 Lea 330. 

60. Miss,—Gulf Refining Co. v. Wil¬ 
liams, 186 So. 234, 236, 183 Miss. 
723. 

51. Ky.—^Dyche v. Scoville, 109 S. 
W.2d 681, 270 Ky. 196--Globe In- 
demnity Co. v. Daviess, 47 S.W.2d 
990, 243 Ky. 366. 

52. Me.—Thayer v. Boyle, 30 Me. 
476, 481. 

Mo.—Kenney v. Hannibal & St. J. R. 
Co., 70 Mo. 243, 248. 

Ohlo.—Cole V. McClure, 102 N.E 264 
266, 88 Ohlo St. 1. 

Tex—^Missouri Pac. R. Co. v. Bart- 

lett, 16 S.W. 638, 639, 81 Tex 42_ 

McCrary v. McCrary, Civ.App., 230 
S.W. 187, 207—Brewer v. Eoose 
Civ.App., 146 S.W. 323, 324. 

53. U.S.—^Loule Dai v. U. S., Pa., 
238 P. 68, 71, 73, 161 C.C.A. 144. 

—Shriver v. Union Stockyards 
Nat. Bank, 232 P. 1062, 1066. 117 
Kan. 638. 

Mo.—Kenney r. Hannibal & St, Jo- 
seph R. Co., 70 Mo. 243, 248. 

Neb.—^Hyndshaw v. Mills, 187 NW 
780, 781, 108 Neb. 250. 

Ohio.—Cole v. McClure, 102 N.E. 264 
266, 88 Ohlo St. 1. 

Or.—Goltra v. Penland, 77 P 129 
133, 46 Or. 264. 

Tex—^McCrary v. McCrary, Clv.App., 
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230 S.W. 187, 207—Brewer v. 

Doose, Civ.App., 146 S.W. 323, 326. 
23 C.J. p 10 note 24. 

Other deflnltlons 

U.S.—U. S. V. Detroit TImber & 
Lumber Co., C.C.Ark., 124 P. 393, 
402, reversed on other grounds 131 
P. 668, 67 C.C.A. 1, which is af- 
flrmed 26 S Ct. 282, 200 U.S. 321 
60 L.Ed. 499. 

23 C.J. p 10 note 26 [a]. 

54. Kan.—Shriver v. Union Stock¬ 
yards Nat. Bank, 232 P. 1562, 1066, 
117 Kan. 638, 646. 

Or.—Goltra v. Penland, 77 P. 129, 
133, 45 Or. 264. 

55. Ky,-Dyche v. Scoville, 109 S. 
W.2d 681, 270 Ky. 196. 

56. Me.—Weliska’s Case, 131 A. 860, 
861, 125 Me. 147. 

57. S.C.—Crosby v. Seaboard Air 
Line R.' Co., 61 S.E. 1064, 1067, 81 
S.C. 24—Taylor v. Atlantic Coast 
Line R, Co., 69 S.E. 641, 643. 78 
S.C. 662. 

CorpiLs Jnxls clted in support of 
the statement, in a crlmlnal case, 
that even a scintilla of evidence 
must tend to prove an issue.—State 
V. Gregory, 96 S.W.2d 47, 62, 339 Mo 
133. 

58. N.T.—^W. J. Crouch Co. v. Par- 
rell, 184 N.T.S. 664. 

Tex.—Sinclair Refinlng Co. v. Wo- 
mack, Clv.App., 66 S.W.2d 402. 
Scintilla as Insufficlent to support 
verdlct or finding see infra § 1042. 
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ture as distinguished from a reasonable m!ference.59 
The expressiori “mere scintilla” of evidence means 
the least particle of evidence—evidence which, with- 
out further evidence, is a mere trifie.60 

Strong corroborating circumstances is a phrase 
which implies that the circumstances which cor¬ 
roborate the Principal fact are calculated to carry 
conviction and to lead one to* believe that the prin- 
cipal fact is true aside from other evidence on that 
subject.®^ 

Substantial evidence is evidence which, if true, 
would have probative force on the issues;®^ some- 
thing of substance and relevant consequence ev¬ 
idence which a reasonable mind might accept as 
adequate to support a conclusion.®^ The term im¬ 
plies “competent evidence.”®^ 

Sufficient evidence has been defined to be such 
evidence as in amount is adequate to justify the 
court or jury in adopting the conclusion in support 
of which it was adduced.®® 

Weight of evidence has been said to signify that 
the parol proof on one side of a cause is greater 
than on the other ;®'^ that the party having the bur- 
den of proof will be entitled to a verdict, if, on 
weighing the evidence, it is that the greater amount 
of creditable evidence sustains the issue which is 


to be established.®® The phrase has been said to 
be S 3 mon 3 anous with “effect of evidence”®® and “suf¬ 
ficient evidence.”*^® It has been distinguished from 
“preponderance,”7i and from “demurrer to the ev¬ 
idence,” as involving a question of fact, instead of 
law.72 

§ 1017. Statutory Provisions 

The degree of proof necessary or sufflcfent to estab- 
lish a fact fs sometimes determfned by statute; and where 
such \8 done the statute affords a rule of substantive law. 

Statutes goveming the amount of proof necessary 
to establish liability have been held to provide a 
rule of substantive law and not one of procedure.*^® 

Preponderance of evidence, The rule, stated in¬ 
fra § 1019, that in civil cases an issue of fact can- 
not be regarded as proved unless the party having 
the burden of proof thereon produces a preponder¬ 
ance of evidence is sometimes embodied in statute,*^^ 
and a preponderance of the evidence, or preponder- 
ant evidence, has been defined as that superior weight 
of evidence which, while not enough wholly to free 
the mind from a reasonable doubt, is sufficient to in¬ 
cline a reasonable and impartial mind to one side of 
the issue rather than to the other.^^ 

PresumpHve evidence. The term “presumptive*'* 
as used in a statute relating to evidence has been 


59. Mo.—Scrlvn< 2 r v. American Car 
& Foundry Co., 60 S.W.2d 1001, 330 
Mo. 408. 

Tex.—Lloyds of Texas v. Bobbltt, 
Civ.App., 40 S,W.2d 897, error dis- 
missed, Com.App„ 66 S.W.2d 803. 

60. N.J.—Pilzpatrick v. Merchants 
& Manufacturers P. Ins. Co., 6 A. 
2d 771, 773, 122 N.J.Law 468, cit- 
ing Corpus 0*11x18. 

23 G.J. p 9 note 8. 

61. Ky.—Brake v. Commonwealth, 
292 S.W. 306, 306, 218 Ky. 747. 

62. Mo.—Berkemeier v. Reller, 296 

S. W. 739, 762, 317 Mo. 614—Shade 
V. Brinkopf, App., 119 S.W.2d 444, 
446. 

63. U.S.—^National Labor Relations 
Board v. Thompson Products, C.C. 
A., 97 F.2d 13, 16. 

60 C.J. p 978 note 64. 

64. U.S.—Consolidated Edison Co. v. 
National Labor Relations Bd., N. 

T. , 69 S.Ct. 206, 217, 306 U.S. 197, 
83 L.Ed, 126. 

"‘Substantial evidence is more than 
a scintilla, and must do more than 
create a suspicion of the existence 
of the fact to be established. Tt 
means such relevant evidence as a 
reasonable mind might accept as 
adequate to support a conclusion' 
. . . and it must be enough te 

justify, if the trial were to a Jury, 
a refusal 'to dlrect a verdict when 


the conclusion sought to be drawn 
from it is one of fact for the Jury." 
—^National Labor Relations Board v. 
Columblan Enameling & Stamping 
Co., 69 S.Ct. 601, 606, 306 U.S. 292, 
83 L.Ed. 660—^National Labor Rela¬ 
tions Board v. Palk Corporation, C. 
C.A, 102 F.2d 383. 

65. Mo.—Mississippl Valley Trust 
Co. V. Begley, 276 S.W. 640, 544, 
310 Mo. 287. 

ea U.S.—^U. s. v. Detroit Tlmber & 
Lumber Co., C.C.Ark,, 124 P. 393, 
402, reversed on other grounds 131 
P. 668, 67 C.C.A. 1, which is af- 
flrmed 26 S.Ct. 282, 200 U.S. 821, 
60 L.Ed. 499—^Walker v. Collins, 
Kan., 69 F. 70, 74, 8 C.C.A. 1, re¬ 
versed on other grounds 17 S.Ct. 
738, 167 U.S. 67, 42 L.Ed. 76. 

67. Bouvier L.D. quoted in Pumorlo 

V. Merrill, 103 N.W. 464, 466, 126 
Wls. 102, 107. 

ea Mass.—^Haskins v. Haskins, 9 
Cray 390, 393. 

69. Neb.—Jessen v. Donahue, 96 N. 

W. 639, 640, 4 Neb., UnofC., 838. 

70. Ohio.—^Waldron v. New Tork 
Cent. Ry. Co., 140 N.E. 161, 163, 
106 Ohio St. 371. 

71. Ark.—Shinn v. Tucker, 37 Ark. 
580, 588. 

"Preponderance is something more, 
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than weight. It is a superiority of 
weight, outweighing. The words 
are not synonymous, but substan- 
tially different."—Shinn v. Tucker, 
supra. 

72. Mo.—Birdsong v. Jones, 30 S.W.. 
2d 1094, 1097, 225 Mo.App. 242.. 

73. Or.—^Hopkins v. Spokane, P. & 
S. Ry. Co., 298 P. 914, 137 Or. 287, 
rehearlng denied 2 P,2d 1106, 13T 
Or. 287. 

74. Cal.—^People v. Kovacevich, 

P.2d 807, 19 Cal.App.2d 336. 

BvULenoe to ovetcome advexse pre- 
Bnmptlon 

Construed in connection with a 
statute of the nature referred to In 
the text, a statute providing that a 
Jury is not bound to decide m con- 
formlty with testlmony which does 
not produce conviction in their 
minds, as against a presumption, has 
been held not to require that evi¬ 
dence establish facts to a moral cer<- 
tainty in order to over come au ad¬ 
verse presumption.—Smellie v. 
Southern Pac. Co., 299 P. 629, 212 
Cal. 640. 

75. Ga.—Jones v. MoElroy, 68 S.E. 
729, 730, 134 Ga. 867, 137 Am.S.R. 
276—Scott V. Brown, 66 S.B. 130, 
127 Ga. 88—^New Tork Life Ins. 
Co. V. Jennlngs, 6 S,B.2d 431, 437, 
61 GaApp. 657. 
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held to be synonymous with “prima facie.”*^® 

Prima facie evidence has been defined by statute 
to be that which suffices for the proof of a particu- 
lar fact until contradicted and overcome by other 
evidence.^^ Such evidence is not conclusive, but is 
merely sufficient as proof until or unless contradict¬ 
ed and overcome by other evidence,^® direct or in- 
direct.^® Under such a statute, the effect of such 
evidence is not destroyed merely by contradictory 
evidence, however, but it constitutes proof of a fact 
tmtil it is both contradicted and overcome by other 
evidence.®® Evidence may be prima facie or legfally 
sufficient even though it is not “satisfactor/* with- 
in the meaning of a statute defining- satisfactory ev¬ 
idence as evidence which ordinarily produces moral 
certainty or conviction in an unprejudiced mind.®^ 

Establishj as used in a statute providing for the 
establishment of right to property, has been held to 
mean to prove, or cause to be recognized as valid 
or legal.®2 

§ 1018. Preponderance of Evidence 

a. In general 

b. Evidence to overcome adverse pre- 

sumptions 

c Evidence to overcome a prima facie 
case or prima facie evidence 

d Evidence as to improbabilities 

a. Ih deneral 

In civil actions, as is noted infra § 1019, a fact 
as to which a party has the burden of proof must 
be established by a preponderance of the evidence, 
and, as is noted infra § 1020, such a quantum of 


proof is ordinarily regarded as sufficient, a prepon¬ 
derance of evidence, as discussed infra § 1021, 
meaning simply evidence which is of a greatei 
weight or more convincing than that which is of- 
fered in opposition. 

b. Evidence to Overcome Adverse Presnmptions 

The party having the burden of proof muat produce 
evidence sufficient to overcome opposing presumptfons, 
If any, the quantum of evidence required for this purpose 
dependlng, generally speaking, on the strength of the par- 
tlcular presumption. A presumption is rebutted by evi¬ 
dence which merely balances it, and Is generally over¬ 
come by direct and positive testimony which Is uncon- 
tradicted and unlmpeached. 

The party having the burden of proving a fact 
must produce evidence sufficient to overcome oppos¬ 
ing presumptions, if there are any, as well as op¬ 
posing evidence.®® The quantum of evidence re¬ 
quired for this purpose depends, generally speak¬ 
ing, on the strength of the particular presumption.®^ 
It has been broadly stated, however, that the de- 
gree of proof necessary for this purpose is that 
which is necessary for the purpose of sustaining an 
issue;®® the preponderance rule continues to oper¬ 
ate, it has been held,®® and the adverse presumption 
merely requires more evidence to constitute a pre¬ 
ponderance than where no presumption exists.®^ 
It also has been held that a presumption may be 
overcome by any substautial evidence,®® or even by 
slight evidence,®® or by proof such as satisfies,®® or 
reasonably satisfies,®^ the trier of fact; further, 
that a presumption is controverted when proof to 
the contrary satisfactorily overcomes it,®® and is 
counterbalanced by proof such as ordinarily pro¬ 
duces conviction in an unprejudiced mind.®® The 


76. N.C.—state v. MitcheU, 26 S.E. 
783, 784, 1020, 119 N.C. 784. 

77. CaL—^Moore v. Hopklns, 23 P. 
318, 319, 83 Cal. 270, 17 Ain.S.11. 
248-—Swamp Land Dist. No. 307 v. 
Gwynn, 12 P. 462, 464, 70 Cal. 566 
—MacDiarmld v. McDevitt, 275 P. 
500, 502, 97 Cal.App. 414. 

Mont.—State v. Nielsen, 187 P. 639, 
640, 67 Mont. 137. 

78. CaL—^In re Woodson's Bstate, 96 
P.2d 1016, 36 Cal.App.2d 77. 

79. Cal.—^MacDiarmid v. McDevitt, 

275 P. 600. 97 Cal.App. 414. 

80l Cal.—^Mlller & Lux v, Secara, 
227 P. 171, 193 Cal. 755. 

81, Cal.—^MacDiannid v. McDevitt, 

276 P. 500, 97 Cal.App. 414. 

88. Tex.—Sanders v. Parrier, Clv. 

App., 271 S.W. 293, 298. 

88. U.S.—^Troeder v. Lorsch, Mass., 
160 P. 710, 80 C.C.A. 376. 

La.—De Gruy v. Cire & Delhomer, 4 
Lia.App. 658. 

Or.—^Metropolitan Casualty Co. 


of New Tork v. N. B. Lesher, Inc., 
62 P.2d 1133, 162 Or. 161. 

23 C.J. p 19 note 30. 

84. XJ.S.—^In re Trustees System Co. 
of Loulsville, D.C.Ky., 30 P.Supp. 
361—^Troeder v. Lorsch, Mass., 150 
P. 710, 80 C.C.A. 376. 

Cal.—Simonton v. Los Angeles Trust 
& Savings Bank, 270 P. 6T2, 206 
Cal. 262. 

23 C.J. p 19 note 28. 

Necesslty of ciear and convincing 
proof see Infra § 1023. 

85, Mont.—Story Gold Dredglng Co. 
r. Wllson, 76 P.2d 78, 106 Mont. 
166—^Monaghan v. Standard Motor 
Co., 29 P.2d 878, 96 Mont 166—^In 
re Wray^s Estate, 19 P.2d 1061, 98 
Mont. 526. 

Ohlo.—Kennedy v. Walcutt, 161 N. 
E. 336, 118 Ohlo St. 442. 

8^ Mont.—Story Gold Dredglng Co. 
V. Wllson, 76 P.2d 73, 106 Mont. 
166—^Monaghan v. Standard Motor 
Co., 29 P.2d 378, 96 Mont. 166—^In 
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re Wray’s Estate, 19 P,2d 1061, 
93 Mont. 625. 

87. Neb.—^Doane v. Dunham, 89 N. 
W. 640, 64 Neb. 136. 

88. Ark.—Mlssourl Pac. R. Co. v. 
Penny, 137 S.W.2d 934, 200 Ark. 
69. 

89. Me.—^Eisenman v. Austen, 169 
A, 162, 132 Me. 214. 

90. Ala.—Sovereign Camp, W. O. W. 
v. Dennis, 87 So. 616, 17 Ala.App. 
642. 

91. Ala.—New Tork Life Ins. Co. 
V. Turner, 104 So. 643, 213 Ala. 
286. 

92. Mont.—Story Gold Dredglng Co. 
V. Wllson, 76 P.2d 73, 106 Mont 
166—^Monaghan v. Standard Motor 
Co., 29 P.2d 378, 96 Mont. 166— 
In re Wray*s Estate, 19 P.2d 1061, 
93 Mont 525. 

93. Cal.—In re Duncan's Estate, 70 
P.2d 174, 9 Cal.2d 207—Slmonten v. 
Los Angeles Trust & Savings Bank, 
270 P. 672, 205 Cat 25*2.' 
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proof need not arnount to a complete demonstra- 
but the evidence must be credible^B and 
possess probative weight.®® 

The degree of proof necessary to remove a pre- 
sumption is to be distingnished from that which is 
necessary to sustain the burden of proof a pre- 
sumption is rebutted by evidenoe which merely bal- 
ances it.®® 

Uncorroborated testimony of an interested wit- 
ness®® or uncorroborated testimony which is im- 
probable^ will not overcome a presumption. 

Uncontradicted evidence. While uncontradicted 
evidence is not necessarily sufficient to overcome a 
presumption, as where different inferences may rea- 
sonably be drawn therefrom,® distinet and positive 
testimony which is uncontradicted and unimpeached 
will generally overcome an adverse presumption.® 

DispelUng presumption as matter of law. A pre¬ 
sumption is not dispelled as a matter of law by evi¬ 
dence produced by the opposite party imless such 
evidence is absolutely conclusive.^ It has been held, 
however, that a presumption is dispelled when a 
fact which is wholly irreconcilable with it is proved 
by uncontradicted testimony of the party, or a wit- 
ness of the party, relying on the presumption, un- 
less the testimony is the resuit of nristake or inad- 


vertence.® Evidence in opposition which is con- 
flicting, vague, uncertain, or improbable will not 
dispel an inference as a matter of law;® but an in- 
ference will be dispelled as a matter of law when 
opposed by evidence which is ciear and positive, not 
open to doubt, and uncontradicted, even where the 
evidence is produced by the adverse party. 

c. Evidence to Overoome a Prima Facie Case or 
Prima Facie Evidence 

It has been held that a prima facie case stands untll 
clearly met and explained to the satisfaction of the trier 
of facts; but a prima facie case or prima facie evidence 
Is rebutted and overcome by opposlng evidence of equal 
weight. 

It has been held that a prima facie case stands 
until it has been clearly met and explained to the 
satisfaction of the trier of facts,® and is not over¬ 
come by evidence which affords bare conjecture to 
the contrary.® A prima facie case, or prima facie 
evidence, is rebutted and overcome, however, by 
opposing evidence of equal weight and it has 
been held that where substantial controverting evi¬ 
dence is introduced, merely prima facie evidence is 
not sufficient to sustain the burden of proof and 
warrant a verdict.^! In any case, prima facie ev¬ 
idence ceases to be sufficient when rebutted or im- 
paired by contrary and better proof.i® 


94. Cal.—In re Duncan*s Bstate, 70 
P.2d 174, 9 Caa.2d 207—-Simonton 
V. Los Anheles Trust & Savingrs 
Bank, 270 P. 672, 206 Cal. 262. 

95. Mo.—Maxey v. Railey & Bros. 
Banklngr Co., App., 67 S.W.Sd 1091. 

96. Me.—^Eisenman v. Austen, 169 A. 
162, 132 Me. 214. 

Pxesninptioii that affidavlt is ao- 
curate has been held not overcome 
by testimony of the person who 
si^rned It that he does not remember 
ar. event stated in the affldavit as 
havlng occurred.—Guardian Deposi- 
tors' Corporation of Detroit v. Kel- 
ler, 282 N.W. 194, 286 Mich. 403. 

97. Ohio.—^Kennedy v. Walcutt, 161 
N.1BL 386, 118 Ohio St. 442. 

96. Cal.—In re Bakle’s Bstate, 91 
P.2d 964, 3-3 Cal.App.2d 379—Jol- 
ley V. Clemens, 82 P.2d 61, 2'8 CaL 
App.2d 55—Manufacturers’ Flnance 
Corporation v. Pacific Wholesale 
Radx), 19 P.2d 1013, 130 Cal.App. 
239. 

Ohio.—^Kennedy v. Walcutt, 161 N.E. 

. 836, 118 Ohio St. 442. 

99, Mont—Monaghan v. Standard 
Motor Co., 29 P.2d 378, 96 Mont. 
165. 

Wash.—McMullen v. Warren Motor 
Co., 26 P.2d 99, 174 Wash. 464. 
Whether witttMS Ia Intereated 
within the rule must be determined 
:lrom the paxticular circumstances 


of each case.—Sullivan v. Associated 
Dealers, 103 P.2d 489, 4 Wash.2d 352. 

1. Mich.—Cameron v. Culklns, 7 N. 
W. 167, 44 Mich. 631. 

2. Mont—Story Gold Dredglngr Co. 
V. Wilson, 76 P.2d 7-3, 106 Mont. 
166—Monaghan v. Standard Motor 
Co., 29 P.2d 378, 96 Mont 165. 

3. Mich.—Bngland v. .^tna Life Ins. 
Co., 280 N.W, 771, 286 Mich. 302— 
Christiansen v. HUber, 276 N.W. 
496, 282 Mich. 403. 

N.Y.—^Blwood V. Western Union Tei. 
Co., 46 N.T. 649, 6 Am.R. 140. 

4b Cal.—^Engstrom v. Auburn Auto¬ 
mobile Sales Corporation, 77 P.2d 
1069, 11 Cal.2d 64. 

Dispellms: presumptions of law see 
supra § 119. 

5. Cal.—Engstrom v. Auburn Auto¬ 
mobile Sales Corporation, 77 P.2d 
1069, 11 Cal.2d 64—Whicker v. 
Crescent Auto Co., 66 P.2d 749, 20 
Cal.App.'2d 240. 

Testimony of adverse party 
A presumption is not dispelled, 
however, where the witness is the 
adverse party called under a statute 
authorizing a party to call the ad¬ 
verse party as a witness without 
becominf bound by his testimony. 
—^Bngrstrom v. Auburn Automobile 
Sales Corporation, 77 P.2d 1059, 11 
Cal.2d 64—^Whicker v. Crescent Auto 
Co., 66 P.2d 749, 20 CaLApp.2d 240 
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I— Bushnell v. Toshika Tashlro, 2 P. 
I 2d 660, 115 Cal.App. 668. 

6. Cal.—Bngstrom v. Auburn Auto¬ 
mobile Sales Corporation, 77 P.2d 
1069, 11 Cal.2d 64. 

Evidence held not absolutely conclTt- 
sive 

Cal.—^Bard v. Eent, App., 116 P.2d 
187. 

7. Cal.—Engrstrom v. Auburn Auto¬ 
mobile Sales Corporation, 77 P.2d 
1069, 11 CaL2d 64. 

Pa.—Halpern v. Gottesman, 2 Fay. 
L.J. 39. 

23 C.J. p 19 note 27. 

Probative force and conflict of pre¬ 
sumptions see supra § 119. 

8. Tenn.—^Weisinger v. Bank of Gal- 
latin, 10 Lea 330, 337. 

9. W.Va,—Scloto Livestock Sales 
Co. V. Croekett, 178 S.E. 427, 116 

. W.Va. 27. 

10. 111.—Shellabarger Elevator Co. 
V. IlUnois Cent. R. Co., 212 Ill.App. 
1 . 

N.C.—Speas v. Merchants* Bank A 
Trust Co. of Winston-Salem, 126 

S. B. 398, 188 N.C. 524. 

22 C.J. p 78 note 20 [a]. 

II- N.T.—^Potts V. Pardee, 116 N.B. 
78, 220 N.T. 431, reversingr 147 N. 

T. S, 1136, 162 App.Dlv. 936. 

12. N.T.—^People v. Thacher, 7 Lans. 
2:74, 1 Thomps. & C. 168, 167, dis- 
missed 5'5 N.T. 625, 14 Am.R. 312. 
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Prima facie evidence may be rebutted by addi- 
tional undisputed facts which, althoug^h consistent 
with its truth, tend to a contrary conclusion.^^ 

Where two pieces of prima facie evidence are in 
confiict, both k)se their prima facie quality.^^ 

d. Evidence as to Improbabilities 

The degree of proof requfred to establlsh a fact varies 
according to its probability. Improbabilfty is not suffi- 
cient ground for Holding a fact not proved where it is 
supported by apparently credible evidence. 

The degree of proof required to establish a fact 
varies according to the probability of the fact.^^ 
Where the fact asserted is improbable, a high and 
convincing degree of proof is required but im- 
probability alone is not sufficient • ground for hold- 


ing a fact not proved where it is supported by com¬ 
petent and apparently credible evidence.^ 

§ 1019. -Preponderance Required 

a. In general 

b. Equilibrium of evidence 
a. In Greneral 

In clvil cases, an Issue of fact Is generally not re- 
garded as proved uniess the party baving the burden of 
proof produces a preponderance of evidence. 

It is a rule almost universally followed in civii 
cases that an issue of fact cannot be regarded as 
proved uniess the party having the burden of proof 
thereon produces a preponderance of evidence.^* 
The rule has been disapproved, however, on the 


Tenn.—Maeon County r. Dlxon, 100 
S.W.2d 5, 20 Tenn.App, 425. 

13. Ga.—Republic Truck Sales Cor¬ 
poration V. Padgrett, IIS S.B. 435, 
30 Ga.App. 474. 

14. Mass.—Boyas v. Raymond, 20 
N.E.2d 411, 302 Mass. 519—Town 
of Lexington v. Ryder, 6 N.E.2d 
828, 29« Mass. 666—Chandler v. 
Prlnce, 105 N.B. 1076, 217 Mass. 
451. 

15. 111.—People V. Blumenbergr, 193 
IlLApp. 119, reversed on other 
grounds 110 N.E. 788, 271 111. 180. 

N.Y.—Szpyrka v. International Ry. 
Co., 210 N.Y.S. 553, 213 App.Div. 
390. 

Dlsproof of impzobable event 

It has been said that a sllsrht pre¬ 
ponderance is sufficient to warrant 
a conclusion that an improbable 
event did not occur.—McBride v. 
New Orleans Public Service, 3 La. 
App. 474. 

1& Ya.—Morison v. Dominion Nat. 

Bank, 192 S.E. 707, 169 Va. 191. 

23 C.J. p 19 notes 32, 33. 

17. Ark.—Southern Lumber Co. v. 
Downey, 64 S.W.2d 552, 563, IS^S 
Ark. 1167, quoting- Ooipns Jturls— 
Producers’ Sand & Gravel Co. v. 
Patterson, 64 S.W.2d 320, 188 Ark. 
50, Quotlng: Cozpns Jxuls. 

23 C.J. p 19 note 34. 

18.1 Ariz.—^Harvey v. Aubrey, 87 B. 

2d 482, 63 Ariz. 210. 

Ark.—^National Ben. Life Ins. Co. v. 

Pitts, 36 S.W.2d 863, 181 Ark. 1146. 
Cal.—Contra Costa County v. Cow- 
ell Portland Cernent Co., 14 P.2d 
606, 126 Cal.App. 267. 

Del.—^Warwick v. Addlcks, 167 A. 

206, 6 W.W.Harr. 43. 

Fla.—^Boume v. State Bank of Or- 
lando & Olrust Co., 142 So. 810, 106 
Fla. 46—Seaboard Air Line Ry. v. 
Royal Palm Soap Co., 86 So. 835, 
80 Fla. 800. 

Ga.—Wright v. Barber, 166 S.E. 616, 
175 6ku 696. 


111.—Noyes v. Gold, 34 N.B.2d 1, 
310 IlLApp. 1. 

Ind.—^Bechstein v. Sayler, 179 N.E. 

581, 93 Ind.App. 686. 
lowa.—^Johnson v. McVicker, 247 N. 
W. 488, 216 lowa 664—First Nat 
Bank v. Royal Indemnity Co., 186 
N.W. 934, 193 lowa 221. 

La.—^Aden v. Scott-Burr Stores Cor¬ 
poration, App., 176 So. 131—Hili V. 
Louisiana Coca-Cola Bottllng- Co., 
App., 170 So. 45—Haigrler v. South¬ 
ern Advance Bag* & Paper Co., 
App., 142 So. 270—Kingsley v. 
Schnell, 120 So. 501, 9 La.App. 325 
—Morris v. Summers, 6 La.App. 
378. 

Minn.—Schendel v. Chicago, M. & St. 
P. Ry. Co., 206 N.W. 436, 166 Minn. 
223. 

Miss.—^Masonite Corporation v. Den- 
nis, 168 So. 613, 175 Miss. 866— 

! Smith V. Gulf, M. & N. R. Co., 129 
So. 699, 158 Miss. 188—D. L. Fair 
Lumber Co. v, Federal Land Bank 
of New Orleans, 128 So. 733, 168 
Miss. 87. 

Mo.—Stiers v. Bdwards, 42 S.W.2d 
362. 

Mont.—Evans v. Silver Bow Motor 
Car Co., 29 P.2d 381, 96 Mont 166 
—Hageman v. Arnold, 264 P. 1070, 
79 Mont 91. 

N.J.—Constitution Indemnity Co. of 
Philadelphia v. Wickburg, 170 A. 
632, 112 N.J.Law 348. 

N.C.—Jones v. Coleman, 126 S.B. 406, 
188 N.C. 631. 

N.D.—Lindberg v. Burton, 171 N.W, 
616, 41 N.D. 687. 

Ohio.—Cleveland Metal Bed Co. v. 
Kutz, 160 N.E. 726, 27 Ohio App. 
246. 

S.C.—^Tmmer v. American Motorists 
Ins. Co., 180 S.B. 56, 176 S.C. 260 
—^Kirven v. Kirven, 160 S.E. 432, 
162 S.C. 162—^Burnette v. Augusta 
Coca-Cola Bottllng Co., 164 S.B. 
645, 157 S.C. 359. 

Tenn.—Pickard v. Berryman, App., 
142 S.W.2d 764. 

Tex.—^Bums V, American Nat Ins. 
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Co., Com.App., 280 S.W. 762, af- 
flrming American Nat. Ins. Co. v. 
Burns, Civ.App., 273 S.W. 339— 
Willow Hole Independent School 
Dist V. Smith, Civ.App., 123 S.W, 
2d 708, error refused—Miller v. 
Fallwell, Civ.App., 42 S.W.2d 644 
—^New Amsterdam Casualty Co. v. 
Rutherford, Clv.App., 26 S.W.2d 
377. 

Vt.—Gentes v. St Peter, 163 A. 669,. 
106 Vt. 103—Llvanovitch v. Liv- 
anoviteh, 131 A 799, 99 Vt 327. 

23 C.J. p 11 note 32. 

The weiglitf or greater weight, of* 
evidence must be wHh the party 
having burden of proof In order for 
him to succeed. 

N.C.—Hedgecock v. Jefferson Stand¬ 
ard Life Ins. Co., 194 S.E. 86, 212 
N.C. 638—^Williams v. Blue Ridge 
Buildlng & Loan Ass'n, 177 S.B. 
176, 207 N.C. 362—^Barker v. Mas- 
sachusetts Mut. Life Ins. Co., 88 
S.E. 16, 168 N.C. 87—Chaffln v. 
Fries Mfg. & Power Co., 47 S.E. 
226, 136 N.C. 95. 

Fa.—Couchara v. S. M. S. of Consho— 
hocken, 64 Montg.Co. 132. 

Affinnative or speolal defense 

(1) Defendant must establlsh an. 
affirmative or special defense by a. 
preponderance of evidence. 

U.S.—Wheeler v. Fideli ty & Deposit 
Co. of Maryland, C.C.A.Iowa, 63 F. 
2d 562. 

—Arthur Jordan Plano Go. v. 
Lewis, 164 A 467, 4 W.W.Harr.. 
423. 

La.—^Bvans v. Louisiana Gas & Puel 
Co., 140 So. 246, 19 La.App. 629. 
S.C.—^Lorick & Lowrance v. Julius. 
H. Walker & Co., 160 S.B. 789 168 
S.C. 309. 

(2) It has been held, however, that 
“the defendant is not required to* 
support any Issue presentlng an af¬ 
firmative defense to the plaintllC’s 
case by a preponderance of the tes-- 
tlmony.”—Thompson v. Shlfaett Tex,. 
Civ.App., 267 S.W. It08j0, 1083. 
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ground that it exacts too high a degree of proof,!^ 
and, as appears in § 1021 a, the proper Standard of 
proof has been said to be that which will "rea- 
sonably satis fy” the jury. In any case the oppos- 
ing party is not required to disprove such a fact 
by the preponderance of the evidence,^^ and if the 
evidence preponderates in the slightest degree 
against the party having the burden of proof his 
contention is not established.21 

b. Eanilibrinm. of Evidence 

Where evidence on an fssue is In equipoise, or there Is 
doubt as to the side on which the evidence preponderates, 
the party having the burden of proof faiis on that issue. 

Where the evidence on an issue of fact is in 
equipoise,22 or there is any doubt or perplexity as 
to the side on which the evidence preponderates,23 
the party having the burden of proof faiis on that 


issue. It has been said^ however, that where the 
evidence is in equilibrium a court of equity leans 
strongly toward that version of a transaction which 
is most in accord with ordinary business usage.24 
Evidence is not necessarily in equilibrium, of 
course, merely because contradicted.25 

§ 1020. - Preponderance Sufficient 

a. In general 

b. Where charge of crime is involved 
a. In General 

In ordinary civii actions, a fact Is sufflciently proved 
by a preponderance of evidence, and the verdict or finding 
shouid be based on such preponderance, the requirement 
of a higher degree of proof being Improper. A bare pre¬ 
ponderance, however slight, is commonly regarded as 
sufficient. 

Ordinarily the degree of proof which is required 
in civii actions is different from that required in 


xrefifliffegcLce 

The rule stated in the text ap- 
plles in actions founded on negU- 
gence.—^Plumb v. Richmond Light & 
Jl. Co.. 135 N.E. 604, 233 N.T. 286, 
^6 A.Ii.R. 686—46 C.J. p 1260 note 
:93. 

^Ognltable set-ofF 

A party claiming a right to an eq- 
nitable sot-off must produce evidence 
oreating more than a prima facie 
case.—Feucht v. Real Silk Hosiery 
Mills, 12 N.E.2d 1019, 106 Ind.App. 
406. 

19* Ala.—Southern Ry. Co, v. Beaty, 
103 So, 668, 212 Ala. 608~-KiUian 
y. Taylor, 104 So. 446, 20 Ala.App. 
614. 

23 C.J. p 11 note 32 [b]. 

^0, Vt.—Gentes v. St. Feter, 163 A. 

§69, 106 Vt. 103. 

Absence of XLegllgeuoe 

Jn an action founded on negligence, 
defendant is not required to prove 
by a preponderance of evidence the 
ahsence of negligence.—Scarborough 
y. Urgo, 216 P. 584, 191 Cal. 341— 
4$ C.J. p 1261 note 96. 

21. Vt.—^White River Chair Co. v. 
Connecticut River Power Co. of 
New Hampshire, 162 A. 869, 106 
Vt 24. 

23 C.J. p 11 note 33. 

^2. U.S.—Mayfleld v. Mtna. Life Ins. 

C,C.A.Tex., 100 F.2d 199. 

/CaL—Manufacturer’s Finance Corpo- 
ra^i^oi^ V. Pacific Wholesale Radio, 
il9 P .24 1013, 130 CaLApp. 239. 
-Ind.—Qrreat Atlantic & Pacific Tea 
Cp. y. Custin, 13 N.E.2d 542, 214 
;[nd. ,6;^, rehearing denied 14 N.E. 
2d f ^8, 214 Ind. 64. 

-lowa,—^Wledprin v. Chlcago & N. W. 
Ry. 2|7 N.W. 844, 2I1'2 lowa 

'1103. 

—^WfLde ,y. Henry, 3 La.App. 190 
—fRey V. ^ulbertson, 2 La.App. 805. 
^Mlnn.—(Benson v. Northland Transp. 
S^.v 274 632, 200 Mlnn. 446. 


Mo.—Stofer v. Dunham, App., 208 <8. 
W. 641. 

Mont.—Putnam v. Putnam, 282 • P. 
866, 86 Mont. 136—Hageman v. 

Arnold, 254 P. 1070, 79 Mont 91. 
N.J.—Kresse v. Metropolitan Life 
Ins. Co., 168 A. 634, 111 N.J.Law 
474. 

N.T.—Tohin v. Shwitzer, 296 N.T.S. 
690, 162 Misc. 747. 

Ohio.—Ottgen v. Garey, 181 N.E. 486, 
41 Ohio App. 499—Hopkins v. Kis- 
singer, 166 N.E. 916, 31 Ohio App. 
229—^Licker v. Green, 17 Ohio Cir. 
Ct,N.S., 49. 

S.D.—Wright V. Dubbelde, 172 N.W. 
600, 42 S.D. 12. 

Tex.—Barton v. Tharp, Civ.App., 27 
S.W.2d 885—^New Amsterdam Cas- 
ualty Co. V. Rutherford, Civ.App., 
26 S.W.2d 377. 

Vt—Gentes v. St Peter, 163 A. 669, 
106 Vt 103—White River Chair 
Co, V. Connecticut River Power 
Co. of New Hampshire, 162 A. 869, 
105 Vt 24. 

23 C.J. p 11 note 34, p 12 note 36. 
Evidence balancing presumptlon see 
supra § 1018 b. 

Iiico]iBlsten.t propoBltions 

(1) When the evidence tends 
equally to sustain either of two in- 
consistent propositions, a verdict in 
favor of the party hound to maln- 
tain one of them against the other 
is necessarily wrong. 

U.S.—Fldellty & Deposit Co. of 
Maryland v. Grand Nat. Bank of 
St Louls, C.C.A.MO., 69 P.2d 177, 
reversing, D.C., 2 F.Supp. 666— 
Liggett & Myers Tobacco Co. v. 
De Parcq, C.C.A.Minn., 66 P.2d 678. 
Ark.—Standard Plpe Line Co. v. Bur- 
nett, 66 S.W.2d 637, 188 Ark. 491, 
certiorari denied 64 S.Ct 867, 292 
U.S. 649, 78 L.Ed. 1499. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 P.2d 896, prior opinion, 
App., 96 P^d 964. . 
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Mass.—Hanna v. Shaw, 138 N.E. 247, 
244 Mass. 57. 

Mo.—Cluck V. Abe, 40 S.W.2d 668, 
328 Mo. 81. 

Pa.—^Rau V. Wilkes-Barre & E. R. 

Co., 167 A. 230, 311 Pa, 510. 

23 C.J. p 11 note 34 [a]. 

(2) In other words, evidence which 
leaves the questlon of llabillty so 
open that a conclusion of nonliabll- 
ity Is as reasonable and plausible as 
a conclusion of liability does not 
establish ilability.—^New York Life 
Ins. Co. V, Doerksen, C.C.A.B:an., 76 
F.2d 96. 

(3) Inconsistent conclusions from 
clrcumstantial evidence see Infru § 
1039. 

Negligeujce 

The rule stated In the text applles 
in actions founded on negligence.— 
Straten v. Spencer, 197 P. 640, 62 
CaLApp. 98—45 C.J. p l‘26l note 94. 

23. Cal.—Reeae v. Smith, 70 P.2d 
933, 9 CaL2d 324. 

Idaho.—Whalen v. Valller, 266 P. 
1089, 1092, 46 Idaho 181, cltlng Cor¬ 
pus Jnzls. 

N.T.—^In re Stableford*a Bstate, 20 
N.T.S.2d 616, 174 Mlsc. 284--Tobln 
V. Shwitzer, 296 N.Y.S. 690, 162 
Mlsc. 747. 

23 C.J. p 12 notes 35, 36. 

Xnoonoluslve evidence 
The responsibility for the incon- 
cluslve character of evidence must 
be bome by the party on whom rests 
the burden of proof.—^Bqultable 
Trust Co. of New York v. Wash- 
Ington-Idaho Water, Llght & Pow¬ 
er Co., D.C.Wash., .300 P. 601. 

24. Pa.—White v. German-American 
Title & Trust Co., 12 Pa,Dist. 293, 
28 Pa,Co. 676. 

25. Mlnn.—^Benson v. Northland 
Transp. Co., 274 N.W. 632, 200 Mlnn. 
446. 
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criminal proceedings.^® In ordinary civil actions a i ance of evidence,^^ and the verdict or finding should 
fact in issue is sufficiently proved by a preponder- I be based on the preponderance of the evidencej^®" 


96i Mlch.—Stephenson v. GroWen, 
276 N.W. 849, 279 Mlch. 710, modi- 
fylng 272 N.W. 881, 279 Mich. 493. 
Pa.—^De Heeder v. Travelers Ins. Co., 
198 A. 45, 329 Pa. 328. 

27. TJ.S.—^Tarbrough v. Prudential 
Ins. Co. of America, C.C.A.Ga., 99 
P.2d 874, rehearing- denled 100 P. 
2d 547—Chicagro, D. & G. B. Transit 
Co. V. Moore. Mich., 259 P. 490, 170 
C.C.A. 466, certiorari denied 40 S. 
Ct. 118, 251 U.S. 553, 64 L.Ed. 
411. 

Ariz.—Schwalbach v. Jones, 232 P. 
558, 27 Ariz. 260. 

Ark.—^Arkansas-Louisiana Gas Co. v. 
Campbell, 156 S.W.2d 255, 257, 

Quotinfir Oorpris Jnxls—Mutual Life 
Ins. Co. of New York v. Sprlnger, 
104 S.W.2d 196, 193 Ark. 990. 

Cal.—^Myers v. Rovai, 226 P. 844, 
66 CaLApp. 518. 

Ga-—Modem Woodmen of America v. 
Williams. 137 S.E. 100, 36 Ga.App. 
359—Jones v. Teasley, 105 S.B. 46, 
25 Ga.App. 784. 

Idaho.—^Boise Street Car Co. v. Van 
Avery. 103 P.2d 1107, 61 Idaho 602 
—^Watklns v. Pederal Life Ins. Co., 
29 P.2d 1007, 54 Idaho 174. 

Kan.—Shurtz v. National Life & Ac¬ 
cident Ins. Co., 92 P.2d 70, 150 Kan. 
169. 

La.—^Wriffht v. Petty, 7 La.App. 684, 
586, citingr Corpus Juris —^Pearce 
Pllms Co. V. Dumaine, 3 La.App. 
468—^Pein v. Pinkelstein, 3 La.App. 
347—^EiConomon & Theodes v. Tro- 
matore & Co., 3 LaA.pp. 295. 

Mich.—Stephenson v. Golden, 276 
N.W. 849, 279 Mlch. 710, modlfy- 
ingr 272 N.W. 881, 279 Mich. 493. 
Miss.—^Durrett v. Mlssissippian Ry. 

Co., 168 So. 776, 171 Miss. 899. 
Mo.—Blunk V. Snlder, 111 S.W.2d 163, 
166, 342 Mo. 26, citing' Corpus 

Juris —Sheehan v. Termlnal R. 
Ass'n of St. Louis, 81 S.W.2d 305, 
308, 336 Mo. 709, citingr Corpus 
Juris. 

Nev.—^Deiss v. Southern Pac. Co., 53 
P.2d 332, 336, 56 Nev. 169, quot- 
ingr Corpus Juris. 

N.T.—Schnur v. Cohen, 273 N.Y.S. 
996, 152 Misc. 676. 

N.C.—Wilson V. Inter-Ocean Casual- 
ty Co.. 188 S.E. 102, 210 N.C. 685. 
OkL—Goneral Exchang'e Ins. Corpo¬ 
ration V. Bdwards, 73 P.2d 1145, 
1147, 181 Okl. 288, quoting* Corpus 
Juris —^Liberty Nat. Bank of Paw- 
huska V. Bxendine, 11 P.2d 154, 166 
Okl. 26. 

Po.—^Rasner v. Prudential Ins. Co. of 
America, 13 A.2d 118, 140 Pa. 

Super. 124—^Pergruson Packingr Co. 
V. Mlhalic, 99 Pa. Super. 168. 

S.C,—Smith V. Smith, 9 S.E.2d 684, 
194 S.C. 247—^Powe v. Atlantic 
Ooijat Line R. .Co., 169 S.B. 473, 161 
S.C. 122, reversed on other grrounds 


Atlantic Coast Line R. Co. v. Powe, 
61 S.Ct. 498, 283 U.S. 401, 75 L.Ed. 
1142. 

Tenn.—^Elndowment Rank of Order 
of Knights of Pythias v. Steele, 63 
S.W. 1126, 107 Tenn. 1—Bank of 
Commerce & Trust Co. v. Stavros, 
103 S.W.2d 693, 20 Tenn.App. 662 
—Gifford V. Provident Life Ins. 
Co., 64 S.W.2d 64, 16 Tenn.App. 
21 . 

Tex.—Community Natural Gas Co. v. 
Allen, Civ.App., 16 S.W.2d 657— 
Brewer v. Boose, Civ.App., 146 S. 
W. 323. 

Wash.—State v. Superior Court in 
and for Pacific County, 246 P. 409, 
139 Wash. 1, 45 A.L.R. 1630. 

23 C.J. p 12 notes 38, 39. 

In bastardy cases see Bastards § 
96. 

Other statemauts 

(1) Verdict for plaintiff Is Justi- 
fied if jury has determined that 
plaintiff has offered substantial evi- 
dence supportiuff his clalm which 
outweigrhs, and is more convincingr 
than, defendanfs evidence.—^Nelson 
V. Evans, 93 S.W.2d 691, 338 Mo. 991. 

(2) A fact should be decided in 
accordance with the grreater weigrht 
of the evidence, whether the fact 
consist of an event which has al- 
ready occurred or of one which in 
ali probabillty will occur.—Carolina 
Power & Light Co. v. South Caro¬ 
lina Public Service Authority, D.C. 
S.C„ 20 P.Supp. 864, afflrmed, C.C.A., 
94 P.2d 620, certiorari denied 58 S. 

I Ct. 1048, 304 U.S. 678, 82 L.Ed. 1641, 
South Carolina Power Co. v. South 
Carolina Public Service Anithority, 58 
S.Ct. 1048, 304 U.S. 678, 82 L.Ed. 1641, 
and South Carolina Electric & Gas 
Co. V. South Carolina Public Service 
Authority, 68 S.Ct 1049, 304 U.S. 
578, 82 L.Ed. 1541. 

Deduotlosui fxom faots 
The rule requiring trier of fact 
to be groverned by preponderance of 
evidence in answeringr issues has 
been held to apply only to ascer- 
tainment of facts and not to trier’s 
deductions from facts.—Gulf States 
Utilities Co. v. Moore, Civ.App., 73 S. 
W.2d 941, reveraed on other grrounds 
106 S.W.2d 256, 129 Tex. 604. 

28. Ariz.—^Brown v. Jerrild, 239 P. 
796, 29 Ariz. 121. 

Del.—Gibson v. Gillespie, 162 A. 689, 

4 W.W.Harr. 331—Stuckert v. Cann, 
111 A. 696, 1 W.W.Harr. 129—^Rash 
V. Pratt 111 A- 225, 1 W.W.Harr. 
18—^Palmer v. Lodge, 109 A. 125, 

7 Boyce 637. 

Idaho.—^Manion v. Waybrigrht 86 P.2d 
181, 59 Idaho 643. 

Ind.—^Putman v. Murden, 184 N.E. 
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796, 97 Ind.App. 313—Hammond, 
W. & B. C. Electric Ry. Co. v. An¬ 
tonia, 83 N.E. 766, 41 Ind.App. 335. 
Kan.—Shurtz v. National Life & Ac¬ 
cident Ins. Co., 92 P.2d 70, ISO Kan. 
169. 

La.—^Kirk v. United Gas Public 
Service Co., App., 165 So. 736, an- 
nulled on other grrounds 170 So. 1, 
185 La. 680. 

Neb.—^Whitney v. Wyatt, 196 N.W. 
322, 111 Neb. 328. 

N.J.—Jaegrer v. Blizabethtown Con¬ 
solidated Gas Co., 11 A.2d 746, 124 
N.J.Law 420—Jackson v. Delaware,. 
L. & W. R. Co., 170 A. 22, 111 N.J. 
Law 487. 

Okl.—General Exchangre Ins. Corpora¬ 
tion V. Edwards, 73 P.2d 1146, 1147, 
181 Okl. 288, quotingr Corpus Juris. 
Pa.—^Richards v. Philadelphia Rapid 
Transit Co., 149 A. 186, 299 Pa. 163. 
Tenn.—^Ballinger v. Connecticut Mut. 
Life Ins. Co., 69 S.W.2d 1090, 167 
Tenn. 367—^Nashville, C. & St L. 
Ry. Co. V. Union Ry. Co., 8 Tenn. 
App. 491. 

Va.—Teary v. Holbrook, 198 S.E. 4'41. 
171 Va. 266. 

Wyo.—^Northwest States Utilities Co. 
V. Ashton, 65 P.2d 236, 61 Wyo. 168, 
rehearingr denied 69 P.2d 623, 51 
Wyo. 132. 

23 C.J. p 13 note 40. 

Oreater weijht of evidence is suf¬ 
ficient to warrant a finding: for plain¬ 
tiff.—Salley v. Globe Indemnity Co., 
131 S.B. 616, 133 S.C. 342, 43 A.L.R. 
971, 

Fartloular aotlons 

(1) In actions founded on negli- 
grence, plaintiff is required to prove 
his case only by a preponderance, or 
the grreater weigrht of the evidence. 
Ark,—Chapman v. Henderson, 67 S.W. 

2d 670, 188 Ark. 714. 

Nev.—^Deiss v. Southern Pac. Co., 63 
P.2d 332, 56 Nev. 161, denylngr re- 
hearlngr 47 P.2d 928, 56 Nev. 161. 

S.C.—Crouch V. Cudd, 166 S.E. 136, 
158 S.C. 1. 

46 C.J. p 1261 note 99. 

(2) A preponderance or greater 
weight of the evidence is sufficient 
to support an assertlon that an in- 
strument was not executed or was 
executed in an unauthorlzed man- 
ner. 

Mass.—^Kldder v. Greenman, 187 N.E. 

42, 283 Mass. 601, 88 A.L.R. 1370. 
N.C.—^Jones v. Coleman, 126 S.E. 406, 
138 N.C. 631. 

(3) In an actlon to recover the 
value of real estate included in a 
deed by mlstake and accepted by 
the g^antee with Intent to deceive, 
plaintiff is required to establlsh his 
case only by a preponderance of the 
evidence.—^Montgomery v. Lewis, 122 
S.E. 374. 187 N.C. 677. 
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whether the evidence is direct or circumstantiaL^S 
Under this rule, a party is not required to prove 
his case “beyond doubt,”30 “beyond a reasonable 
doubt,” see infra § 1024, “beyond any doubt,'*3i «be- 
yond the possibility of doubt,”32 «beyond ali possi- 
ble doubt,”33 “beyond dispute,”34 «beyond ques- 
tion,”35 ‘'conclusively,”36 «to a certainty,”37 or a 

'‘moral,”38 “reasonable,”»9 or “absolute”40 certain- 
ty, “to the satisfaction of the jury,”4l or by evi¬ 
dence which is “ciear and conclusive,”^^ «ciear and 
convincing,”43 “ciear and satisfactory,”44 “dear and 
tinequivocal,”45 “positive and conclusive,”46 or such 


as to “satisf 3 r” the jury,47 or “exclude the truth 
of any other theor 3 r” ;48 and the jurors’ minds need 
not be freed from all doubt.^® It is not indispensa- 
ble that a party^s evidence should be even equal to 
the testimony of one unimpeached witness.®^ All 
that is required of him at the outset is to give com¬ 
petent evidence sufficient, if undisputed, to establish 
the truth of his averments.^i 

Bare preponderance. It has been held in a 
number of cases that there are no degrees of pre- 
ponderance,52 and that a bare preponderance, how- 


HS. Cal.—Fountaln v. Connecticut 
Flre Ins. Co. of Hartford, App., 
117 P. 630, 634. 

Kan.—Roediffer v. Union Pac. R. Co., 
147 P. 837. 96 Kan. 146. 

Okl.—General Exchange Ins. Cor¬ 
poration V. Edwards, 73 P.2d 1145, 
1147, 181 Okl. 288, Quoting Corpus 
Juris. 

Tenn.—Pickard v. Berryman, App., 
142 S.W.2d 764—-GiflCord v. Provi¬ 
dent Life Ins. Co., 64 S.W.2d 64, 
16 Tenn.App. 21. 

Tex.—^Musslewhite v. Allen, Civ.App., 
127 S.W.2d 970—^Buro v. Home Ben. 
Ass’n, Civ.App., 28 S.W.2d 902, 
error dismissed. 

30. Miss.—Durrett v. Mississippian 
Ry. Co., 158 So. 776, 171 Mias. 899. 

Mo.—^Nelson v. Evans, 93 S.W.2d 691, 
694, 338 Mo. 991, citlng Corpus 
Juris —Aly V. Termlnal R. R. Ass*n 
of St. Louis*, 78 S.W.2d 861, 856, 
336 Mo. 340, quoting Corpus Juris. 
Pa.—Rasner v. Prudential Ins. Co. 
of America, 13 A.2d 118, 140 Pa. 
Super. 124. 

23 C.J. p 13 note 43. 

31. Nev.—^Delss v. Southern Pac. 
Co., 53 P.2d 332, 56 Nev. 161, deny- 
ing rehearing 47 P.2d 928, 56 Nev. 
161. 

N.T.—^New York Guaranty & Indem- 
nity Co. v. Gleason, 78 N.Y. 603. 

32. Kan.—Shurtz v. National Life & 
Accident Ins. Co., 92 P.2d 70, 160 
Kan. 169. 

33ii U.S.—Chlcago, D. & G. B. Trans¬ 
it Co. V. Moore, Mlch., 269 F. 490, 
170 C.C.A. 466, certiorari denled 40 
S.Ct 118, 2*61 U.S. 653, 64 L.Ed. 
411. 

34. Tex.—Torrey v. Cameron, 11 S. 
W. 840, 78 Tex. 583. 

35. Neb.—Stevens v. Carson, 46 N. 
W. 666, 30 Neb. 644. 

36. Cal.—Exposito v. United Rall- 
roads of San Franclsco, 183 P. 676, 
42 Cal.App. 320. 

23 C.J. p 14 note 47. 

Xdl Texas 

(1) It was said In a recent case 
that a plaintlff charged with the bur- 
den of establlshing an issue essentia! 
to a Judgment in his favor must es¬ 
tablish such issue conclusively by 


the evidence.—Traders & General Ins. 
Co. V. Weatherford, Civ.App., 124 S. 
W.2d 423, error dismissed, judgment 
correct. 

(2) There is earller authority, how- 
ever, which is in accord with the 
view stated in the text.—Greathouse 
V. Moore, Civ.App., 23 S.W. 226. 

37- Nev.—^Deiss v. Southern Pac. Co., 
63 P.2d 332, 66 Nev. 161, deny- 
Ing rehearing 47 P.2d 928, 66 Nev. 
161. 

23 C.J. p 14 note 48. 

lUathematlcal oertaiuty cannot be 
exacted in determination of disputed 
issues of fact—Sloss-Sheffleld Steel 
& Iron Co. V. Snider, 132 So. 899, 222 
Ala. 406. 

Zn Xoulslaaa, it is variously held 
that the proof must be sufficient to 
render a claim certain, or fairly, rea- 
sonably, or legally certain.—^Dreher 
V. Guaranty Bond & Flnance Co., 165 
So. 711, 184 La. 197—^Fridge v. Tal- 
bert, 158 So. 209, 180 La. 937—Riley 
V. City of New Orleans, 92 So. 316, 
151 La. 731—^Higdon v. W. R. Plck- 
ering Lumber Co., 87 So. 252, 148 La. 
604—Gray v. Carter, App., 176 So. 
886—Labbe v. Broussard, App., 171 
So. 203—^Klngsley v. Schnell, 120 So. 
501, 9 La.App. 325—^Louisiana Ry. & 
Nav. Co. V. J. L. Mullen Sawmill Co., 
8 La.App. 609—^Furlow v. Maison 
Blanche Co., 2 La.App. 361—23 C.J. 
p 14 note 48 [a]. 

38. N.C.—Williams v. Blue Ridge 
Building & Loan Ass*n, 177 S.E. 
176, 207 N.C. 362. 

23 C.jr. p 14 note 49. 

Wis.—^Allen v. Murray, 67 N.W. 
979, 87 Wis. 41. 

23 C.!*. p 14 note 60. 

40. 111.—^May v. Belleville Enameling 
& Stamping Co., 247 111.App. 275. 

Pa.—Rasner v. Prudential Ins. Co. 
of America, 13 A.2d 118, 140 Pa. 
Super. 124. 

23 C.J. p.l4 note 51. 

41. Tex.—^Brewer v. Doose, Civ.App., 
146 S.W. 323. 

23 C.J. P 14 note 52. 

In Alabama, proof of a fact to the 
reasonable satisfaction of the jury 
is aU that is required in a civil 
case.—Southern R. Co. v. Kendall, 69 
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So. 328, 14 Ala.App. 242, certiorari de- 
nied 69 So. 1020. 

42. Ark.—White River, L. & W. R. 
Co. V. Star Ranch & Land Co., 91 S. 
W. 14, 77 Ark. 128. 

43- Ohio.—Cleveland Metal Bed Co. 

V. Kutz, 160 N.E. 726, 27 Ohio App. 
245. 

When ciear and convincing proof 
necessary see infra § 1023. 

Zh actlon at law triable to a Jury.— 
Blue Valley State Bank v. Milbum, 
216 N.W.* 299, 116 Neb. 131. 

44. Nev.—^Deiss v. Southern Pac. Co., 

63 P.2d 332, 66 Nev. 161, denying 
rehearing 47 P.2d 928, 66 Nev. 161. 

Wis.—Brennan v. Healy, 146 N.W. 
641, 157 Wis. 37. 

45w U.S.—^Miller v. Steele, Ohio, 163 
P. 714, 82 C.C.A. 6*72. 

48. Utah.—^Dearden v. San Pedro, 
L. A. & S. L. R. Co., 93 P. 271, 33 
Utah 147. 

47. 111.—^Hughes v. Medendorp, 13 
N.B.2d 1016, 294 Ill.App. 424. 

23 UJ. .p 14 note 67. 

48. Wis.—^Wright v. Hardy, 22 Wis. 
348. 

49. N.J.—^Jackson v. Delaware, L. & 

W. R. Co., 170 A. 22, 111 N.J.Law 
487. 

Pa.—^Rosner v. Prudential Ins. Co. of 
America, 13 A.2d 118, 140 Pa.Super. 
124. 

Tenn.—^Ballinger v. Connecticut Mut. 
Life Ins. Co., 69 S.W.2d 1090, 167 
Tenn. 367—^Endowment Rank of 
Order of Knlghts of Pythias v. 
Steele, 63 S.W. 1126, 107 Tenn. 1— 
Gifford V. Provident Life Ins. Co., 

64 S.W.2d 64, 1-6 Tenn.App. 21. 

50. N.H.—^Puller v. Rounceville, 29 
N.H. 664. 

Tex.—^B1 Paso Fdy. & Mach. Co. v. 
De Guereque, 101 S.W. 814, 46 Tex. 
Civ.App. 86. 

51. Minn.—^Benson v. Northland 
Transp. Co., 274 N.W. 632, 534, 200 
Minn. 446, citing Corpus Juris. 

23 C.J. p 14 note 60. 

68- Mich.—Stephenson v, Golden, 
276 N.W. 849, 279 Mich. 710, mod- 
ifying 272 N.W. 881, 279 Mich. 493 
—^Peoples V. Bvening News, 16 N. 
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ever slight, is sufficient.^® The rule that a slight 
preponderance is sufficient has been disapproved, 
however,^^ and some authorities hold that a pre¬ 
ponderance, or greater weight, of the evidence is 
not necessarily sufficient, but that the test is wheth- 
er the evidence is sufficient to produce a reasonable 
belief in,55 or reasonably to convince or satisfy,®® 
the minds of the jury. 

b. Where Oharge of Orime Is Involved 

Although some authorities take a different view, the 
great weight of authority Is that in civll cases a pre¬ 
ponderance of the evidence Is sufficient to prove a charge 
of crime, and.that it need not be proved beyond a reason- 
abie doubt. 


A criminal act which is directly in issue in a civil 
case has been required to be proved by more than 
a mere preponderance of the evidence thus, 
proof by ciear and convincing, or ciear and satis fac- 
tory, evidence, or similar evidence, has been re- 
quired,^® and there is some comparatively early au¬ 
thority holding that it must be proved beyond a 
reasonable doubt,at least where the offense is 
charged in the pleadings.®® However, the great 
weight of authority is that in civil cases a charge 
of crime need not be proved beyond a reasonable 
doubt, and that a preponderance of evidence is suf¬ 
ficient,especially where the pleadings do not 


W. 185, 51 Mich, 11—-Elliott v. Van 
Buren, 33 Mich. 49, 20 Am.H. 668. 
Vt.—^Foundry Mfgr. Co. v. Farr, 126 
A. 548, 98 Vt. 109—Bradlsh v. Bllss, 
35 Vt. 326. 

2.3 C.J. p 14 note 61 [a]. 

53. Mo.—^Nelson v. Evans. 93 S.W. 
2d 691. 695. 338 Mo. 991, citin^r 
Corpus Juris. 

Mont.—In re Wray*s Estate, 19 P.2d 
1051, 93 Mont. 525. 

Tenn.—Nashville, C. & St. L. Ry. Co. 

V. Union Ry. Co., 8 Tenn.App. 494. 
Vt.—^Llvanovitch v. Livanovltch, 131 
A. 799, 99 Vt. 3’27. 

Va.—^Morlson v. Dominion Nat. Bank, 
192 S.E. 707, 169 Va. 191. 

23 C.J. p 14 note 61. 

Faot xLOt dispxoved hy porty havlng* 
knowlsdlg'» 

On failure of party to disprove 
fact peculiarly withln his possession, 
slifirht circumstances are sufficient to 
establish It.—Smith v. Ohio Millers' 
Mut. Fire Ins. Co., 6 S.W.2d 920, 320 
Mo. 146—^Davenport v. King: Electric 
Co., 146 S.W. 454, 242 Mo. 111—^Mon- 
tague V. Washington Fidelity Mat. 
Ins. Co., App., 72 S.W.2d 804. 

54- Wis.—Guinard v. Rnapp, Stout 
& Co., 70 N.W. 6'71, 95 Wis. 482, 
489. 

Bpeoson. for disapproval Is that 
under such a rule “a case too weak 
to stand alone when unopposed by 
a defense may become Invlgorated 
and helped out by a stili weaker de¬ 
fense.''—Guinard v. Knapp, Stout & 
Co., 70 N.W. 671, 95 Wis. 482, 489. 
65- Fla.—^Atlantic Coast Line R. Co. 
V. Alverson, 116 So. 30, 95 Fla. 73 
—Seaboard Air Line Ry. v. Royal 
Palm Soap Co., 86 So. 835, 80 Fla. 
800—Escambia County Electric 

Light & Power Co. v. Sutherland, 
65 So. 83, 61 Fla. 167. 

Bvldesce must produce Just, ra- 
tional b^ef of the existence of a 
fact.—McWilliams v. Phillips, 71 
AUu 80—Lehman v. McQueen, 65 Ala. 
670—^23 Cj". p 12 note 36. 

5€L Ala.—Oliver v. Oliver, 65 So. 8T3, 
IW AUl 340——Pullman Palace Car 
Co. V. Ajdams, 24 So. 921, 120 Ala, 


681, 74 Am.S.R. 63, 46 L.R.A. 767 
—Louisville & N. R. Co. v. Jones, 
3 So. 902, 83 Alau 376—^Vandeventer 
V. Ford. 60 Ala. 610—^Acklen’s Bx’r 
V. Hlckman, 60 Ala. 668—^Mays v. 
Williams, 27 Ala. 267. 

67. Md.—Rent-A-Car Co. v. Globe 
& Rutgers Fire Ins. Co., 166 A. 
847, 161 Md. 249. 

Proof to moral cextalnty Is re- 
Quired to overcome the presumption 
of innocence.—^Drown v. New Am- 
sterdam Casualty Co., 165 P. 5, 175 
Cal. 21. 

58. U.S.—Securlties and Exchange 
Commission v. Maeon, D.C.C 0 I 0 ., 28 
F.Supp. 127. 

Miss.—Truckers Exchange Bank v. 

Conroy, 199 So. 301. 

Wis.—^Ziegler v. Hustiaford Farmers 
Mut Ins. Co., 298 N.W. 610, 238 
Wis. 238—^Banking Commission v. 
First Wlsconsin Nat. Bank of Mil- 
waukee, 290 N.W. 735, 234 Wis. 60 
—In re Hatten's Estate, 288 N.W. 
2T8, 233 Wis. 199—Maahs v. 

'Schultz, 242 N.W. 196, 207 Wis. 
624—Oberleitner v. Security Ins. 
Co., 226 N.W. 735, 199 Wis. 220. 

23 C.J. p 14 note 66 [b]. 

59. Cal.—^Merk v. Gelzhaeuser, 60 
Cal, 631. 

Pa.—Steinman v. McWilliams, 6 Pa. 
170. 

23 C.J. p 14 notes 63, 64. 

60. Fla.—^Williams v. Dlckenson, 9 
So. 847, 28 Fla, 90, followed in 
Schultz V. Pacific Ins. Co., 14 Fla, 
73. 

23 C.J. p 14 note 66. 

61- Kan.—Amsden Lumber Co. v. 
American Surety Co., 274 P. 203, 
12*7 Kan. 469, 62 A.L.R. 1446. 

Mich.—Hetfield v. Mortlmer, 210 N. 

W. 326, 236 Mich. 214. 

Mo.—^Prentiss v. Illinois Life Ins. 
Co., 226 S.W. 696. 

Neb.—^Weiner v. .ffltna Ins. Co., 266 
N.W. 71, 127 Neb. 672, supplement- 
ed Weiner v. uSBtna Ins. Co. of 
Hartford, Conn., 269 N.W. 607, 128 
Neb. 675. 

Pa.—Gima v. Hudson Coal Co., 181 A. 
903, 106 Pa,Super. 288, effirmed 166 
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A. 860, 310 Pa. 480, followed in 
Shott V. Hudson Coal Co., 166 A. 
863, 310 Pa. 488, affirming I 6 I A, 
909, 106 Pa,Super. 304—^Floyd v. 
Paulton Coal Mining Co., 94 Pa, 
Super. 1. 

Tenn.—^Bryan v. .<®tna Life Ins. Co., 
130 S.W.2d 86, 174 Tenn. 602. 

Vt—In re Delligan's Estate, 18 A.2d 
282—^Foundry Mfg. Co. v. Farr, 
126 A, 648, 98 Vt 169. 

23 C.J. p 14 note 66, p 16 note 68. 
Charge of fraud see the C.J.S. title 
Fraud § 114, also 23 C.J. p 16 
notes 80-90, and 27 QJ. p 62 note 
86—p 65 note 8. 

Paztlcnlar crlmes 

(1) Abandonment of spouse.—Hy- 
der V. Hyder, 1 S.B.2d 640, 216 N.C. 
239. 

( 2 ) Forgery.—Dexter Horton Nat. 
Bank of Seattle v. U. S. Fidelity & 
Guaranty Co., 270 P. 799, 149 Wash. 
343—23 C.J. p 14 note 66 [a] (1). 

(3) Robbery.—^McKinley v. Smith, 
17 P.2d 1032, 128 Cal.App. 591. 

(4) Theft.—Corporation of Royal 
Exchange Assur. of London v. Puek- 
ett, Tex.Civ.App., 246 S.W. 706. 

Ia miTiols 

(1) The requirement in civil ac- 
tions with respect to proof of a 
crime, whether felony or mlsdemean- 
or, is now in accordance with the 
rule stated in the text.—Sundqulst 
V. Hardware Mut Fire Ins. Co. of 
Minnesota, 21 N.E.2d 297, 371 111. 
360. 124 A.L.R. 1376, affirming 16 N. 
E.2d 771, 29'6 Ill.App. 610—Appa v. 
Pennsylvania Fire Ins. Co. of Phil¬ 
adelphia, Pa., 30 N.B.2d lOG, 307 111. 
App. 85—^Weber v. Buck, 23 N.E.2d 
769. 302 111.App. 218. 

(2) Previously the general rule 
had been that a crime must be 
proved beyond a reasonable doubt in 
civil as well as In criminal proceed- 
ings.—^Waggoner v. Clark, 127 N.B. 
436, 293 111. 266—Oliver v. Ross, 124 
N.B. 800, 289 111. 624—Smothers v. 
Cosgrove-Meehan Coal Co., 264 111 . 
App. 488—^WUson Grocery Co. v. Na¬ 
tional Surety Co., 218 Ill.App. 684— 
23 C.J. p 14 note 64. 
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charge the commission o£ any crime.®2 The rule 
stated has been applied to civil actions where a 
judgment against defendant may involve an ad- 
jndication that he has been gnilty of crime.®^ 

In cases involving a criminal charge, there is no 
preponderance unless the evidence is sufficient to 
overcome the presumption of innocence as well as 
the opposing evidence.®^ 

§ 1021. —— What Constitutes Preponder¬ 
ance 

a. In general 

b. Preponderance of probabilities 


a. In General 

A preponderance of evidence means evidence which is 
of greater welght, or more convfncing, than that which Is 
offered In opposition. Evidence producing “conviction" Is 
commonly not required for a preponderance; and the ex¬ 
pressione ''ciear preponderance’' and “full preponderance" 
have been condemned, although "falr preponderance" Is 
commonly upheld. 

By a preponderance of evidence is meant simply 
evidence which is of greater weight, or more con- 
vincing, than that which is offered in opposition to 
it.®5 It has been considered that the proof must 


(3) The former rule, however, had 
come to be llmited to f elonies; 
where the charge was of a misde- 
meanor, proof beyond a reasonable 
doubt was not required.—Rost v. F. 
H. Noble & Co., 147 N.E. 268, 316 IU. 
367—Branch v. Woulfe, 21 N.B.2d 
148, 300 111.App. 472—Metzler v. Lay- 
ton, 19 N.E.2d 130, 298 Ill.App. 629, 
affirmed 25 N.E.2d 60, 373 111. 88— 
Wargo V. Buske, 273 111.App. 28— 
Kuhl v. Clark, 261 Ill.App. 491— 
Cooper V. Nutt, 254 Ill.App. 445— 
Gannon v. Kiel, 252 Ill.App. 550. 

(4) The requirement of proof be¬ 
yond a reasonable doubt was also 
regarded as inapplicable where the 
person charged with a crlme was not 
a party to the action.—Bernier v. Il¬ 
linois Cent. R. Co., 129 N.E. 747, 296 
111. 464, afflrming 216 Ill.App. 464— 
Foster v. Graf, 122 N.E. 846, 287 111. 
669—Schultz V. Royal Neighbors of 
America, 9 N.E.2d 436, 291 Ill.App. 
176—^Wilson Grocery Co. v. National 
Surety Co., 218 Ill.App. 684. 

(5) A denial of execution of writ- 
ten instrument was held not to con¬ 
stitute charge of forgery against 
party relying thereon, within rule re- 
quiring proof beyond reasonable 
doubt.—Fekete v. Fekete, 164 N.E. 
209, 323 111. 468. 

(6) Similarly, the question of 
whether complainant must prove his 
case beyond a reasonable doubt was 
held not involved on a motion to dis¬ 
solve a temporary Injunction based 
on a transaction asserted to be il- 
legal.—Kuhl v. Clark, 261 Ill.App. 
491. 

62. 111.—Sprague v. Dodge, 48 111. 
142, 96 Am.D. 523. 

Ohio.—Jones v. Greaves, 26 Ohio St. 
2, 20 Am.R. 762. 

63. U.S.—^Wright v. Securities and 
Exchange Commission, C.C.A., 112 
F.2d 89. 

Or.—^Millar v. Semler, 3 P.2d 987, 
137 Or. 610, denying rehearing Mil- 
ler V. Semler, 2 P.2d 233, 137 Or. 
610. 

23 C.J. p 15 note 69. 


"Falr preponderance” of evidence 
has been held necessary to negative 
consent to sexual intercourse consti- 
tuting the basis of an action for as- 
sault and battery.—Frey v. McMan- 
us, 191 N.W. 392, 164 Minn. 176. 

64. Cal.—Simonton v. Los Angeles 
Trust & Savings Bank, 270 P. 672, 

206 Cal. 25*2. 

23 C.J. p 15 note 72. 

65. Ark.—Louisiana & A. Ry. Co. v. 
Muldrow, 2*7 S.W.2d 616, 181 Ark. 
674. 

Cal.—In re Guilbert*s Estate, 188 P. 

807, 46 Cal.App. 65. 

Colo.—Garver v. Garver, 121 P. 166, 
166, 52 Colo. 227, Ann.Cas.l913D 
674. 

Del.—^Warwick v. Addicks, 167 A. 
206, 5 W.W.Harr. 43—Gibson v. 
Gillespie, 162 A. 689, 4 W.W.Harr. 
331—Gray v. Pennsylvania R. Co., 
139 A. 66, 3 W.W.Harr. 469. 

Ga.—Jones v. Teasley, 105 S.E. 46, 
25 Ga.App. 784. v 
Ind.—Great Atlantic & Pacific Tea 
Co. V. Custin, 13 N.B.2d 542, 214 
Ind. 54, rehearing denied 14 N.E.2d 
638, 214 Ind. 64—Hammond, W. & 
E. C. Electric Ry. Co. v. Antonia, 
83 N.E. 766, 41 Ind.App. 83'6. 

Mo.—^Lampe v. Franklin American 
Trust Co., 96 S.W.2d 710, 339 Mo. 
•361, 107 A.L.R. 465—^Nelson v. 

Evans, 93 S.W.2d 691, 695, 338 Mo. 
991, citing Ooipns Juris—Rouchene 
V. Gamble Const. Co., 89 S.W.2d 
68, 63, 338 Mo. 123, citing Corpns 
JtLzls—^Krup V. Corley, 69 S.W. 609, 

95 Mo.App. 640. 

Neb.—^Parkins v. Missouri Pac. Ry. 
Co., 93 N.W. 197, 199, 4 Neb. (Un- 
ofC.) 1, reversed on other grounds 

96 N.W. 683, 4 Neb. (Unoff.) 13, 
affirmed 101 N.W. 1013, 72 Neb. 
831. 

Nev.—^Deiss v. Southern Pac. Co., 53 
P.2d 332, 336, 56 Nev. 169, citing 

Corpns Jorls. 

N.C.—Williams v. Blue Rldge Bulld- 
Ing & Lioan Ass’n, 177 S.E. 176, 

207 N.C. 362—Cincinnati Butchers 
Supply Co. V. Conoly, 169 S.E. 416, 
416, 204 N.C. 677, citing Corpns 
Jnrls. 


Tex.—Mutual Reserve Life Ins. Co. 
V. Jay, 109 S.W. 1116, 60 Tex.Clv. 
App. 165. 

Utah.—Stoker v. Ogden City, 64 P. 
2d 849, 863, 88 Utah 389, citing 
Corpns Jnrls—Hlckey v. Rio Gran¬ 
de Western R. Co., 82 P. 29, 29 
Utah 392. 

23 C.J. p 16 note 91. 

Other definltions 

(1) Evidence having probative 
force exceeding that of opposing evi-* 
dence.—Gansey v. Orr, 73 S.W. 477, 
480, 173 Mo. 632. 

(2) Greater weight of credible tes- 
timony. 

Mo.—^Archambault v. Blanchard, 96 
S.W. 834, 846, 198 Mo. 384—Rut- 
ledge & Kilpatrick Realty Co. v. 
Gartside, 106 S.W. 1126, 1130, 128 
Mo.App. 580. 

Tex.—^Fritsche v. Niechoy, Clv.App., 
197 S.W. 1017, 1018. 

(3) Great est amount of facts.— 
Nettles V. Nettles, 136 S.E. 297, 299, 
138 S.C. 318. 

(4) Evidence which appears to be 
more credible. 

U.S.—^U. S. V. Southern Pac. Co. D. 

C.Cal., 167 F. 469, 462. 

Mo.—Stephan v. Metzger, 69 S.W. 
625, 627, 96 Mo.App. 609. 

(6) Evidence which, when weigh- 
ed, with that opposed to it, has the 
most convinclng force, and from 
which it results that the greater 
probability is in favor of the party 
presenting It—^Kenney v. Henson, 
Mo.App., 107 S.W.2d 947, 962. 

(6) Evidence which is more satis- 
fylng and convinclng. 

Mo.—^Browning v. Bailey, 261 S.W. 

350, 362, 216 Mo.App. 122. 

Okl.—^Murphy v. Estle, 182 P. 83, 76 
Okl. 76. 

(7) Evidence which wlll convince 
or enforce belief on the trier of 
facts. 

Ariz.—Cole v. Town of Miaml, 83 P. 

2d 997, 1001, 52 Ariz. 488. 

Mass.—Sargent v. Massachusetts 

Aqcident Co., 29 N.E.2d 825, 827, 
307 Mass. 246. 
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be sudi that the triers o£ fact are “satisfied,”®® but 
the more common view is that a requirement of 
proof which “satisfies,” without qualification, is too 
exacting, as it may be taken to demand more than 
a preponderance.®^ Certainly it cannot be required 
that the triers of fact should be “entirel^’®® or 
“thoroughly”®® satisfied or convinced, or satisfied 
with “cleamess and certainty,”^® or that a fact in 
issue shall be proved “to full satisfaction” of the 
triers of factJ^ 

On the other hand, a requirement that the triers 
of fact shall be satisfied or convinced by a prepon- 
derance of the evidence expresses a proper degree 
of proof,and a requirement that the triers of 
fact shall be “satisfied from the evidence” has been 
regarded as equivalent to “satisfied by a preponder- 
ance” of the evidence, and hence proper.^® A re¬ 


quirement that the triers of fact shall be “reason- 
ably satisfied” has been regarded as proper,74 al- 
though k has also been held that a requirement of 
proof to the “reasonable satisfaction” of the jury 
calls for more than a preponderance and is improp¬ 
eri® It has also been considered that a require¬ 
ment that the triers of fact shall be “reasonably 
certain” calls merely for a finding in accordance 
with the weight of the evidence and is properi® 

Although there is authority to the contraiy,77 k 
has been held that proof, to constitute a preponder¬ 
ance, need not be of such degree as to produce 
“conviction” ;78 a«d a higher degree of proof than 
the law requires is that which produces “an abid- 
ing conviction,”79 a “ciear conviction,”®® or “abso¬ 
lute belief,”®^ or which “convinces,”®® or “clear- 


Mo.—^McEIee v. Verdin, 96 Mo.App. 

268. 271. 70 S.W. 154. 

(8) IB^ridence sufficient to Incline 
a reasonable and impartial mind to 
one side of the issue rather than to 
the other.—^Wright v. Hlarber, 165 S. 
B. 616, 617. 176 Ga. 696—Central of 
Georgla Ry. Co. v. Stiles, 76 S.B. 670. 
139 Ga. 49. 

(9) Other definitions see 23 C.J. p 
K note 91 [a]. 

Slemeats iavolvad 

<1) Generally, what constitutas a 
preponderance of the evidence In¬ 
volves a consideration of credlbil- 
ity of wltnesses and weigfht of evi¬ 
dence.—^Evans v. Dr. Pepper Bottl- 
Ingr Co., Tex.Civ.App., 123 S,W.2d 706. 

(2) Preponderance relates to. 
amongr other matters, the character 
of the wltnesses. and to the intrinsic 
characteristlcs of the evidence itself 
and the probabllities of Its truth 
when tested by the ordlnary experi- 
ence of averagre people In thelr dally 
afiCaira—Carter v. Carter, 114 A 902, 
139 Md. 265. 

•*ThB sUgrhtest dlfferenca in tha 
weisht of the evidence . . . [Is] 

a preponderance."—^Hammond, W. & 
B. C. Electric Ry. Co. v, Antonia, 83 
N.B. 766, 769, 41 Ind.App. 336. 

'7air prepondenuioe” 

(1) A "falr preponderance" of evi¬ 
dence is that which is sufficient to 
create In the minds of the triers of 
fact the conviction that the party on 
whom is the burden has establlshed 
its case, and not a mere susplclon 
that it has, however strongr that 
suspicion may be.—Jackson Buml- 
ture Co. V. Lieberman, R.I., 14 A2d 
27. 

(2) Where a party has not suc- 
ceeded in fairly and reasonably con- 
vlncins the trier of the facts of the 
truth of the proposltlon which he 
asserta, he has not sustalned the 
proposltlon by a fhir preponderance, 


of the evidence.—^Tobln v. Shwitzer, 
296 N.T.S. 690, 162 Misc. 747. 

(3) "The term *fair preponderance 
of the evidence' is often used in an 
instructlon to the jury, and really is 
meaningrless. AU that the law re¬ 
quires Is that the party havingr the 
burden of the Issue shall have a 
preponderance of the evidence, and 
thls means, and only means, that 
the evidence shall be in some degrree 
more convinclng to sustain his con- 
tentlon than [that] of his adver- 
sary."—^Hammond, W. & E. C. Elec¬ 
tric Ry. Co. V. Antonia, 83 K.E. 766, 
769, 41 Ind.App. 336. 

66. U.S.—Chlcago Ry. Equipment 
Co. V, Blair, C.C.A, 20 P.2d 10. 

Mlch.—^Hogan v. Betroit United Ry., 
103 N.W. 643, 140 Mlch. 101. 

Tenn.—^Nashvllle, C. & St. L. Ry. Co. 

V. Union Ry. Co., 8 Tenn.App. 494. 
23 C.J. p 17 note 92. 

Other statements 

(1) Preponderance is such proof 
as satisfies the consclence and car- 
I ries ' conviction to an Intelllgent 

mind.—Cole v. Town of Mlami, 83 P. 
2d 997, 62 Arlz. 488. 

(2) Proof must be satisfactory.— 
Brugger v. Lee Yim, 65 P.2d 664, 12 
Cal.App.2d 38. 

67. lowa.—^Rosenbaum v. Levitt, 80 
N.W. 893, 109 lowa 292. 

28 C.J. p 17 notes 93, 94. 

68. N.Y.—Sommer v. Oppenhelnoi. 44 
N.T.S. 396, 19 Misc. 606. ' 

69. Ky.—Guardian Life Ins. Co. v. 
Robison, 129 S.W.2d 192, 278 Ky. 
678. 

N.Y.—0'Donohue v. Simmons, 12 N. 

Y.S. 843, 68 Hun 467. 

7a Tex.—^Mixon v. Barris, 48 S.W. 

741, 20 Tex.Civ.App. 268. 

71. Tenn.—Gage v. Loulsvllle, N. O. 
& T. R. Co., 14 S.W. 73. 88 Tenn. 
724. 

, 72. Ind.—Great Atlantic & Pacific 
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Tea Co. ▼. Custin, IS N.B.Sd 642, 
214 Ind. 64, rehearing denied 14 
N.E.2d 538, 214 Ind. 64. 

Pa.—Rasner v. Prudential Ins. Co. 
of America, 13 A2d 118, 140 Pa. 
Super. 124. 

Tex.—^Musslewhlte v. Allen, Clv. 
App., 127 S.W.2d 970—Buro v. 
Home Ben. Ass'n, Clv.App., 28 S. 
W.2d 902, error dismlssed. 

Wis.—Reiss v. Utter, 180 N.W. 810, 
173 Wis. 180. 

23 C.J. p 17 note 99. 

73. Mo.—^Braddy v. Kansas City, Pt. 
S. & M. R. Co., 47 Mo.App. 619. 

74. Ala.—Southern Ry. Co. v. Beaty, 
103 So. 668, 212 Ala. 608—Washam 
V. Beaty, 99 So. 163, 210 Ala. 635 
—^Dorough V. Harrington, 42 So. 
667, 148 Ala. 805—Bagle Iron Co. 

V. Baugh, 41 So. 663, 147 Ala. 613 
—Killian v. Taylor, 104 So. 446, 
20 AleuApp. 614—^Eutaw Ice, Water 
& Power Co. v. McGee. 81 So. 144, 
16 Ala.App. 652. 

lowa.—Ball V. Marquis, 98 N.W. 496, 
497, 122 lowa 665. 

23 C.J. p 18 note 2. 

75- Tex.—^Moore v, Stone, Civ.App., 
36 S.W. 909. 

76- Wis.—^Beery v. Chlcago & N. 

W. R. Co., 40 N.W. 687, 73 Wis. 
187. 

77- S.C.—Bumette v. Augusta Coca- 
Cola Bottling Co., 154 S.B. 645, 167 
S.C. 369. 

23 C.J. p 16 note 91 [a] (9). 

78. Cal.—In re Guilbert's Estate, 
188 P. 807, 46 Cal.App. 55. 

When ciear and convlnclng proof re¬ 
quired see infra S 1023. 

79. Ala.—Battles v. Tallman, 11 So. 
247, 96 Ala. 403. 

80. IlL—Hoener v. Koch, 84 111. 408. 

81. Ala.—Amdt v. Cullman, 81 So. 
478, 132 Ala. 640, 90 Am.S.R. 922. 

8X Cal.—^Murphy v. Waterhouse, 45 
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jy^>»83 or “clearly and satisfactoril3r”85 

convinces, the mind. So, also, more evidence than 
the preponderance rule demands is required by sucb 
expressions as “abundant,”^® “clear,’*’®7 “ciear and 
affirmative,”®® “ciear and conclusive,”®® “ciear and 
satisfactory,”®® or “irresistible”®! proof, or a “great 
weight of testimony.”®® Similarly, the weight of 
authority,®® although there is some authority to the 
contrary,®^ is that more evidence than the prepon¬ 
derance rule demands is required by the expres- 
sion “ciear preponderance”; and the same view has 
been taken of the expression “full preponderance.”®® 
It has even been held improper to use the expres¬ 
sion “fair preponderance”;®® but a greater body of 
authority supports the expression.®^ 

Where plaintiff has long delayed assertkig a 


right, it has been held that defendant should not 
be held to the same strictness of proof as would be 
necessary were the transaction more recent.®® 

b. Preponderance of Probabilities 

A conciusion of fact may be drawn from a pre¬ 
ponderance of probabilities In Its favor; mere posslblll- 
tfes are insufflcient. 

A conciusion of fact may be legitimately drawn 
from a preponderance of probabilities in its fa¬ 
vor;®® conversely, the existence of a fact is not 
established by evidence which does not render its 
existence more likely than its nonexistence.i The 
probabilities must be such that the conciusion is ac- 
ceptable to the judgment of the court or jury ap- 
plied to the evidence in the particular case;^ mere 


P. 866, 113 Cal. 467, 54 Am.S.R. 
365. 

23 C.J. P 18 note 8. 

83. Ala.—^Wilcox v. Henderson, 64 
Ala. 535. 

Cal.—^People v. Preciado, 160 P. 1090, 
31 Cal.App. 519. 

84. lowa.—Bryan v. Chicagro, R. I. 
& P. R. Co., 19 N.W. 295, 63 lowa 
464. 

86. Ala.—^Wilklnson v. Searcy, 76 
Ala. 176. 

Cal.—People v. Preciado, 160 P. 1090, 
31 Cal.App. 519. 

86. Tex.—Swmney v. Bootb, 28 Tex 
113. 

87. Mo.—Bauer Grocery Co. v. San- 
ders, 74 Mo.App. 657. 

23 C.J. p 18 note 13. 

88. Neb.—^Whitney v. Wyatt, 196 
N.W. 322, 111 Neb. 328. 

89. Ga.—Supreme Conclave K. D. v. 
Wood, 47 S.E. 940, 120 Ga. 328. 

Mich.—Watkins v. Wallace, 19 Mich. 
67, 77. 

90. Tex—Cabell v. Menczer, Civ. 
App., 35 S.W. 206. 

91. 111.—Carter v. Gunnels, 67 111. 
270. 

92. 111.—Liundon v. Chicago, 83 111. 
App. 208. 

93. 111.—^Hughes v. Medendorp, 13 
N.B.2d 1015, 294 Ill.App. 424. 

23 C.J. p 18 note 18. 

94. La.—^Labbe v. Broussard, App., 
171 So. 203. 

Neb.—^Altshuler v. Cobum, 57 N.W. 
836, 38 Neb. 881. 

95. Tex—^Ridgell v. Reeves, 2 Tex 
A.Civ.Cas. § 436. 

96. Tex—^Lantry v. Liowrie, Civ. 
App.. 58 S.W. 837. 

23 C.J. p 18 note 20. 

97. XJ.S.—The Cleary Bros. No. 61, 
C.C.A.N.J., 61 P.2d 393. 

Colo.—Catron v. Ringhom, 10 P.2d 
953, 90 Colo. 620. 

La.—James v. Schuster, 8 Lia.App. 


97—^Roberts v. Coffee, 6 La.App. 
323—^Allen v. Bender, 3 Lia.App. 
546. 

N.J.—Constitution Indemnity Co. of 
Philadelphia v. Wickburg, 170 A. 
632, 112 N.J.Law 348. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Long, 227 P. 389, 99 Okl. 276. 
Wash.—Tubb v. City of Seattle, 289 
P. 1009, 136 Wash. 332—Clements 
V. Cook, 191 P. 874, 112 Wash. 217. 
23 C.J. p 12 note 39 [c], p 18 note 21. 

98. Tex—Allen v. XJrauhart, 19 Tex. 
480. 

99. Fla.—Boyd v. Gosser, 82 So. 758, 
78 Fla. 64, 70, 6 A.L.R. 600. 

111.—^Hurzon v. Schmitz, 262 111.App. 
887. 

Mass.—Sargent ' v. Massachusetts 
Accident Co., 29 N.E.2d 826, 307 
Mass. 246. 

N.J.—Jaeger v. Ellzabethtown Con¬ 
solidated Gas Co., 11 A.2d 746, 124 
N.J.Law 420—^Miller v. New Am- 
sterdam Casualty Co., 110 A. 810, 
94 N.J.Law 508. 

N.T.—Commissioner of Public Wel- 
fare of City of New York v. Ryan, 
266 N.Y.S. 286, 288 App.Div. 607— 
Wisser Oil Co. v. Ganfrank Hold¬ 
ing Corporation, 296 N.Y.S. 806, 
163 Misc. 357. 

Tenn.—^Nashville, C. & St. L. Ry. Co. 

V. Union Ry. Co., 8 Tenn.App. 494. 
28 C.J. p 18 note 23—42 C.J. p 118 
note 8 [b] (4). 

Greater or less degree of prohahil- 
Ity is all that can be reasonably re- 
Quired to establish controverted 
facts:—^Kenney v. Hannibal & St J. 
R. Co., 70 Mo. 248—86 C.J. p 9 note 
6 . 

Beasonahle belief of probablUty 

Proof is sufficient which produces 
a reasonable belief of the probabil- 
ity of the truth of a proposition in 
issue.—^Esserman v. Madden, 196 A. 
739, 123 Conn. 386—Judd v. H. S. 
Coe & Co., 169 A- 270, 117 Conn. 610 
—^Darrow v. Fleischner, 169 A. 197, 
117 Conn. 618. 


**BalaaLce of probabilities’’ 

(1) Some authorities hold that is- 
sues in an ordinary civil case are 
determinable in accordance wlth a 
“balance of probabilities.*’—^L*Bsper- 
ance v. Sherburne, 155 A. 203, 85 N* 

H. 108—Goddard v. Berlln Mills Co., 
131 A. 601, 82 N.H. 226—Moffie v. 
Slawsby, 94 A. 193, 77 N.H. 566— 
Felch v. Concord R. R., 29 A. 657, 
66 N.H. 318—^Puller v. Rounceville, 
29 N.H. 664. 

(2) The rule applies to proof of 
future as well as of past events.— 
L'Bsperance v. Sherburne, 165 A. 
208, 85 N.H 103. 

(3) Opinion evidence as to a fact 
must be sufficiently definite to Justi- 
fy finding of that fact by balance 
of probabilities.—Miller v. Daniels, 
166 A. 30, 86 N.H 198. 

(4) However, a “balance of proba- 
bilities” has been held insufflcient— 
Cailahan v. Fleischman Co., 160 N.E. 
249, 262 Mass. 437—^Hasklns v. BEas- 
klns, 9 Gray 390. 

FrepoxLderaiioe of inferenoes 

Where the evidence is circumstan- 
tial, the preponderance required is 
preponderance of all reasonable in- 
ferences that might be drawn from 
circumstances in evidence sufficient 
to outwelgh all other contrary in- 
ferences.—Reed v. American Ins. Co. 
of Newark, N.J., 176 So. 224, 128 Fla. 
549—^King v. Weis-Patterson Lum- 
ber Co., 168 So. 868, 124 Fla. 272. 
Xmprobablllty of nonexlsteiLce of 
faot 

The improbability that a fact as- 
serted to have existed did not exist 
may exceed the improbability of 
evidence produced in support of the 
assertion, warranting a conciusion 
that the fact did exist.—Marsh v. 
Vanness, 76 N.J.Bq. 607, 74 A. 47. 

I. Mass.—^De Flllppo’s Case, 188 N. 

E. 245, 284 Mass. 531. 

2. La.—^Dreher v. Guaranty Bond & 

Finanoe Co., 165 So. 711, 184 La. 
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proof of possibility,* or even a preponderance of 
possibililies^ or a majority of chances,® never can 
suffice alone to establish a proposition of fact. 

§ 1022. -Number of Witnesses 

a. In general 

b. Equality in number 

c. Disparity in number 

a. In (leneral 

The welght op preponderance of the evldence In a dvll 


32 C.J.S. 

caee Is not necessarlly dependent on, or determined by, 
the number of witnesses. 

As a general rule the weight or preponderance 
of the evidence in a civil case is not necessarily 
determined by, or dependent on, the number of 
witnesses testifying on either side, statutes some- 
times so providing;® rather, it is to be determined, 
in accordance with the principies as to what con- 
stitutes preponderance, discussed supra § 1021, by 
the credibility which the trier of the facts attrib- 
utes to their testimony in view* of all the circum- 
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197—Riley v. City of New Orleans. 
92 So. 316, 151 La, 731—^Blingsley 
V. Schnell, 120 So. 601, 9 L.a.App. 
325—^Furlow v. Maison Blanche 
Co., 2 La.App. 351. 

Mass.—Callahan v. Fleiscbman Co., 
160 N.E. 249, 262 Mass. 437. 

28 C.J. p 18-note 24. 

Inablllty to determlnB tme facts 
Jury must not attempt to base ver- 
dict on what facts may be more 
probable, If they cannot decide what 
facts are true.—ILampe v. Frahkiin 
American Trust Co., 96 S.W.2d 710, 
339 Mo. 361, 107 A.L..II. 465. 

3. Mo.—^Peldewerth v. Great East- 
em Oil Co., App., 149 S.W.2d 410. 

4. Wis.—^Doherty v. S. S. Kresge 
Co., 278 N.W. 437, 227 Wis. 661— 
Creamery Package Mfg-. Co. v. In- 
dustrial Comm., 248 N.W. 140, 211 
Wis. 326. 

5. Cal.—^Reese v. Smlth, 70 P.2d 

933, 935, 9 Cal.2d 324, Quotlngr 

Corpus Jnxls—Sweeney v. Metro¬ 
politan Life Ins. Co., 92 P.2d 1043, 
1046, 30 Cal.App.2d 767, quotingr 
Corpus Jtiils. 

23 C.J. p 19 note 26. 

a U.S.—Massachusetts Protective 
Ass*n V. Allen, D.C.Mo., 64 F.2d 
788 —^Ford v. Taylor, C.C.Nev., 140 
P. 366. 

Ala.—^Lamar Life Ins. Co. v. Remp, 
App., 1 So.2d 760. 

Ariz.—^Khapp v. Highway Depart¬ 
ment, 104 P.2d 180—Cole v. Town 
of Miami, 83 P.2d 997, 62 Arlz. 
488. 

Ark.—^Missouri Pacific R. Co. v. 
Hancock, 113 S.W.2d 489, 195 Ark. 
414__Walt V. Phillips, 266 S.W. 71, 
166 Ark. 163—Casteel v. White 
River Grocery Co., 251 S.W. 31, 
168 Ark. 640, 169 Ark. 93—Wild v. 
Mehaffy, Donham & MehaJfy, 234 
S.W. 979, 149 Ark. 670—Texarkana 
& Pt. Smith Ry. Co. v Adcock, 231 
S.W. 866, 149 Ark. 110. 

Cal.—People v. Miller, 164 P. 468, 
171 Cal. 649—Davis v. City and 
County of San Francisco, App., 114 
P.2d 369—Shannon V. Mt. Eden 
Nursery Co., 25 P.2d 849, 134 CaL 
App. 69—^Pales v. New Tork Life 
Ins. Co.. 17 P.2d 174, 128 CaLApp. 
201—Southern Califomia Muslc Co. 


! V. Labes, 288 P. 1096, 106 Cal.App. 
255. 

Colo.—Oman v. Mishler, 22 P.2d 132, 
92 Colo. 476—^Pawnee Parmers* El¬ 
evator Co. V. Powell, 227 P. 836, 
76 Colo. 1, 37 A.L.R. 6—Garver v. 
Garver, 121 P. 165, 52 Colo. 227, 
Ann.Cas.l913D 674. 

Del.—^Lecates v. Lecates, 190 A. 294, 
8 W.W.Harr. 190—Sund v. Wil- 
mington & P. Traction Co., 114 A. 
281, 1 W.W.Harr. 328—Atlantic Re- 
fining Co. v. Feinberg, 112 A. 685, 
1 W.W.Harr. 183. 

111.—Sulzberger v. Sulzberger, 23 N. 
E.2d 46, 372 111. 240—Jones v. Bi- 
senberg, 20 N.B.2d 906, 299 Ill.App. 
551—^Harre v. Payette County Mut. 

' Telephone Co., 1 N.E.2d 799, 284 
111.App. 292—See People v. Strom- 
berg, 202 IlLApp. 11. 

Ind.—Great Atlantic & Pacific Tea 
Co. V. Custin, 13 N.B.2d 642, 214 
Ind. 54, rehearing denied 14 N.E. 
2d 538, 214 Ind. 54. 

lowa.—^Brown v. Martin, 173 N.W. 
26, 186 lowa 564—White v. Hat- 
ton, 113 N.W. 830. 

Kan.—Hughes v. Vossler, 208 P. 
1107, 110 Kan. 279. 

Ky.—^Vale v. Illinois Pipe Line Co., 
134 S.W.2d 940, 281 Ky. 1—Smith 
V. Ferguson, 76 S.W.2d 606, 266 
Ky. 646. 

La.—Thomas v, Harman, App., 170 
So. 365—^Reed v. Andrepont, App., 
142 So. 184. 

Me.—^Arnst v. Estes, 8 A.2d 201, 136 
Me. 272—^Bennett v. Hathorn, 131 
A. 860, 125 Me. 513. 

Mich.—^Dewey v. Perkins, 296 N.W. 
333, 295 Mich. 611—Buchel v. Wil¬ 
liams, 262 N.W. 759, 273 Mich. 132 
—Johnston Gravel Co. v. Borck, 
201 N.W. 224, 229 Mich. 64—Gu- 
bas V. Bucsko, 189 N.W. 13, 219 
Mich. 553. 

Minn.—^Benson v. Northland Transp. 
Co., 274 N.W. 632, 200 Minn, 446. 

Miss.—^Burrill v. Rau, 121 So. 118. 
153 Miss. 487. 

Mo.—Schwart 2 anan v. London & Lan- 
cashlre Fire Ins. Co., Limited, of 
Liverpool, Bngland, 2 S.W.2d 69 3, 
3r8 Mo. 1089—Pletzuk v. Trq.Tififl ,s 
City Rys. Co., 23'2 S.W. 987, 289 
Mo. 135—Haralson v. S. S. Kiresge 
Co., App., 261 S.W. 740—Wrights- 
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man v. Glldewell, 239 S.W. 674, 
210 Mo.App. 367—Schwabe v. Es¬ 
tes, 218 S.W. 908, 202 Mo.App. 372. 
Mont.—^In re Silver^s Estate, 38 P.2d 
277, 98 Mont. 141—State v. Morris, 
214 P. 332, 67 Mont. 40. 

N.H—Smith V. Hooper, 200 A. 780, 
89 N.H. 462. 

K.J.—Gray v. Elmo, 166 A. 826, 9 
NJ.Misc. 1093—^Barwick v. Blau- 
velt, Sup., 146 A 430—^McClave v. 
Barnaba, 144 A. 190, 7 N.J.Misc. 
112—Rogoza V. Mahoney, 136 A. 
196, 6 N.J.Misc. 247. 

N.Y.—Devonshire v. Stubbs, 238 N.Y. 

S. 707, 136 Misc. 88'6. 

Pa.—0’Parrell v. Mawson, 182 A. 
638, ‘320 Pa. 316—^Hegarty v. Ber- 
ger, 166 A. 484, 304 Pa. 221—Mc- 
Cray v. Pittsburgh Rys. Co., 200 
A. 717, 132 Pa.Super. 386—Jacobs 

V. McKelvey, 197 A, 494, 130 Pa, 
Super. 417—Sarbiewski v. Sarbiew- 
ski, 193 A 91, 127 Pa.Super. 463— 
Lincoln v. Christlan, 94 Pa. Super. 
145—^Kramer v. Linder, 8 Pa.Dist. 
& Co. 343, 7 Northumb.Leg.J. 3'68 
—Seier v. Brunner, 28 North.Co. 
81. 

RJ.—^Rossi V. Ronci, 7 A2d 773. 
Tex.—^Panhandle & S. P. Ry. Co. v. 
Brown, Civ.App., 74 S.W.2d 631, er¬ 
ror dismissed—San Antonio Trac¬ 
tion Co. v. Higdon, 123 S.W. 732, 
68 Tex.Civ.App. 83, error refused. 
Utah.—^Wilkinson v. Anderson-Tay- 
. lor Co., 79 P. 46, 28 Utah 346. ' 

Vt.—^Webster v. Canadian Pac. Ry. 

Co., 166 A 624,. 103 Vt. 460. 

W.Va.—Crowl v. Buckhannon & N. 

R. Co., 114 S.E. 621, 92 W.Va. 188.. 
Wis.—^Wright V. Friedman Depart¬ 
ment Store Co., 207 N.W. 417, 189. 
Wis. 128—^Peltler v. Chlcago, St., 
P., M. & O. Ry. ‘Co., 60 N.W. 260, 
88 Wis. 621. 

UTomber as not sole determinant 
Mo.—^Hastings v. Scott, App., 248 S. 

W. 973. 

Neb.—Thornton v. Davis, 204 N.W. 
69, 113 Neb. 529. 

N.J.—Rogoza V. Mahoney, 13‘6 A. 196, 
5 N.J.Misc. 247. 

Bnxden of proof is not discharged 
by number of witnesses called, but 
by kind and quality of evldence of- 
fered.—^Porter v. Porter, 177 A 464, 
168 Md. 296. 
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stances,*^ for there is no general rule requiring a 
specific number of witnesses to evidence a fact,^ 
the testimony of a single witness being ordinarily 
sufficient, as appears infra § 11)43. The question is 
one of ihe effect of the evidence in inducing be- 
lief, and not of the number of witness es. ^ 

The number of witnesses as a factor in the rel¬ 
ative weight of positive and negative evidence is 
considered infra § 1037. 

b. Equality in Number 

Equality In number of witnesses Is not necessartiy 
equality In weight of evidence. 

Evidence on an issue of fact is not necessarily in 
equilibrium because the witnesses who testify to 
the existence of the fact are directly contradicted 
by the same number of witnesses,even though 
there is but a single witness on each side and their 
testimony is in direct conflict.^^ In such a situ- 
ation, as in cases where the number of witnesses on 


each side is unequal, see subdivision c of this sec- 
tion, other circumstances are to be considered, 
for even unimpeached witnesses are not necessarily 
of equal credibility,^^ and corroborative facts may 
turn the scale,!^ or a legal presumption may be de- 
cisive in favor of the party for whom it operates.^® 
However, if an application of the recognized tests 
of credibility of witnesses and of evidence fails to 
show a preponderance on one side or the other, the 
issue should be determined against the party hav- 
ing the burden of proof.^® 

c. Disparity in Number 

Preponderance In number of witnesses, although a 
factor to be considered together with other elements de* 
termining the weight of evidence, does not necessarily 
constitute a preponderance of the evidence; and the tes¬ 
timony of a singie witness may be accepted as against 
that of severa 1. 

By a preponderance of evidence is meant not nec¬ 
essarily a preponderance in number of witnesses,^*^ 


7. IT.S.—Ford V. Taylor, C.O.Nev., 
140 F. 366. 

Ark.—^Missouri Pac. R. Co. v. Han¬ 
cock, 113 S.W.2d 489, 196 Ark. 489 
—Texarkana & Ft. Smith Ry. Co. 
V. Adcock, 231 S.W. 8‘66, 149 Ark. 
110 . 

Cal.—Davls v. City & County of San 
Francisco, App., 114 P.2d 359— 
Shannon v. Mt. Eden Nursery Co., 
25 P.2d 849, 134 Cal.App. 59. 

Colo.—Pawnee Farmers' Elevator Co. 
V. Powell, 227 P. 836, 76 Colo. 1, 
37 A.L.R. 6. 

111.—Harre v. Fayette County Mut 
Telephone Co., 1 N.B.2d 799, 284 
IlLApp. 292. 

Ind.—G-reat Atlantic & Pacific Tea 
Co. V. Custln, 13 N.B.2d 642, 214 
Ind. 54, rehearing denied 14 N.E.2d 
538, 214 Ind. 54. 

Kan.—Hughes v. Vossler, 203 P. 1107, 
110 Kan. 279. 

Me.—Bennett v. Hathorn, 131 A. 860, 
125 Me. 613. 

Mo.—Schwartzman v. London & Lan- 
cashire Flre Ins. Co., Limited, of 
Llverpool, England, 2 S.W.2d 693, 
318 Mo. 108. 

N.J.—Rogoza V. Mahoney, 136 A. 196, 
6 N.J.Misc. 247. 

Pa.—^Hegarty v. Berger, 165 A. 484, 
304 Pa. 221—McCray v. Pittshurgh 
Rys. Co., 200 A. 717, 132 Pa.Super. 
386—Jacobs v. McKelvey, 197 A. 
494, 130 Pa.Super. 417—Sarbiewski 
V. Sarbiewski, 193 A. 91, 127 Pa. 
Super. 463—^Lincoln v, Christlon, 
94 Pa.Super. 146—^Kramer v. Lin- 
der, 8 Pa.Dist. & Co. 343, 7 Nor- 
thumb.Leg.J. 358—Seier v. Brun- 
ner, 28 North.Co. 81. 

R.I.—Rossi v. Ronci, 7 A.2d 773. 

Factors considered 
Weight to be glven evidence can- 

not be determined aJone by number 


of witnesses testifying, but rather 
by character of each witness, ap- 
pearance and demeanor on witness 
stand, bias or prejudlce, relation- 
ship, if any, to parties, reasonable- 
ness or unreasonableness of story 
told, and by other testa elther con- 
sclously or unconsclously applied by 
trlers of fact through observation 
of witness.—^Thornton v. Da vis, 204 
N.W. 69, 113 Neb. 629—Moore v. 
Williams, 196 N.W. 695, 111 Neb. 342. 
S, U.S.—Erle R. Co. v. Fritsch, C.C. 
A.N.J., 72 P.2d 766, certiorari de¬ 
nied 66 S.Ct. 213, 293 U.S. 620, 79 
L.Ed. 708—Erle R. Co. v. Landau, 
C.C.A.N.J., 72 F.2d 766, certiorari 
denied 66 S.Ct. 213, 293 U.S. 620, 79 
L.Ed. 708. 

9. Ark.—^Romines v. Brumfield, 136 
S.W.2d 1023, 199 Ark. 1066. 

Me.—^Arnst v. Estes, 8 A.2d 201, 136 
Me. 272—Chenery v. Russell, 167 
A. 867, 182 Me. 130. 

Mich.—Strand v. Chicago & W. M. 

Ry. Co., 34 N.W. 712, 67 Mich. 880. 
Pa.—^Braunschweiger v. Waits, 86 A. 
156, 179 Pa. 47. 

10. Nev.—^Dixon v. Miller, 184 P. 
926, 43 Nev. 280. 

R.I.—^orrey v, Mlchaelovitch, 128 
A. 673, 46 R.I. 387. 39 A.L.R. 874. 
2*3 C.J. p 19 note 36. 

11- R.I.—Correy v. Mlchaelovitch, 
supra. 

23 C.J. P 20 note 37. 

12. La.—^Davis-Wood Lumber Co. v. 
Beninate, 3 La.App. 450—Pailet v. 
Toung, 3 La.App. 266. 

Pa.—^Plnkus v. Frank, 41 Lack.Jur. 
173. 

23 C.J. p 20 note 89. 
weight is for txier of facts 
Nev.—Dixon v. Miller, 184 P. 926, 
43 Nev. 280. 


R.I.—Correy v. Mlchaelovitch, 128 A- 
673, 46 R.I. 387, 89 A.L.R. 8*74. 

13. Ind.—Hewlett v. Dilts, 80 N.B. 
313, 4 Ind.App. 23. 

23 C.J. p 20 note 40. 

14. La.—Roberts v. CofPee, 6 La. 
App. 323. 

N.Y.—Sherry v. Proal, 109 N.T.S. 
1008, 125 App.Div. 608. 

16. Or.—Templeton v. Bockler, 144 
P. 406, 73 Or. 494. 

23 C.J. p 20 note 42. 

16. 111.—Baker v. Abbott Mfg. Co., 
212 111.App. 476. 

lowa.—Waxmonsky v. Hosklns, 249 
N.W. 196, 216 lowa 476. 

La.—^Roberts v. Coffee, 6 La.App. 823 
—Vidrine v. Texas & P. Ry. Co., 
5 La.App. 457. 

23 C.J. p 20 note 43. 

Flatly coutradictoxy testimony 
U.S.—The John Martin, D.C.Mich„ 
13 F.Cas.No.7,3'67, 2 Abb. 172, 174. 
111.—Brady v. ChafCee, 163 IU.App, 
242. 

La.—Howard v. Coyle, 111 So. 697, 
163 La. 257. 

17. U.S.—^Northern Nav. Co. v. Min¬ 
nesota Atlantic Transit Co., C.CAu 
Minn., 49 P.2d 203—U. S. v. Man¬ 
cini, D.C.Pa., 29 F.Supp. 44. 

Ark.—^Mlssouri Pac. R. Co. v. Han¬ 
cock, 118 S.W.2d 489, 196 Ark; 414. 
Cal.—^Mathes v. Aggeler & Musser 
Seed Co., 178 P. 713, 179 Cal. 697 
—^MeVay v. Central Callfomia luv, 
Co.. 91 P. 745, 6 Cal.App. 184. 

Del.—Graham v. National Bank of 
Smyrna, 122 A. 86, 2 W.W.ECarr. 
264—Sund V. Wllmington & P. 
TracUon Co., 114 A. 281, 1 W.W. 
Harr. 328—^Atlantic Refining Co. v. 
Felnberg, 112 A. 686, 1 W.W.Harr. 
.183—Stuckert v. Cann, 111 A- 696, 
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but, as s-tated in § 1021 supra, evidence of greater 
weight, the applicable maxim in ascertaining the 
preponderance of evidence being testes ponderan¬ 
tur non numerantur, that is, that ^vitnesses are not 
to be counted, but their testimony is to be weighed.18 
So, nuGierical preponderance of witnesses does not 
necessarily constitute a preponderance of evidence 


so as to require a contested queslion of fact to be 
decided in accordance therewith, statutes sometimes 
so providing the intelligence, faimess, and means 
of observation of the witnesses, and various other 
recognized factors in determining the weight of 
evidence, discussed infra §§ 1031-1039, should be 

taken into consideration.^® 


1 W.W.Harr. 129—Palmer v. 
Lodge. 109 A. 125, 7 Boyce 537. 
Md.—Carter v. Carter, 114 A. 902, 139 
Md. 265. 

Mich.—Strand v. Chlcago & W. M. 

Ry. Co.. 34 N.W. 712, 67 Mich. 380. 
Mo.—^Kenney v. Henson, App., 107 
S.W,2d 947. 

N.T.—Schargrel v. United Electric 
Ligrht & Power Co., 216 N.T.S. 217, 
127 MIsc. 24. 

Wash.—^Bjorklund v. Continental 
Casualty Co., 297 P. 156, 161 Wash. 
340—Shaw v. Woodland Shlngle 
Co., 111 P. 1070, 61 Wash. 66. 

18. Ala.—^Timmerman v. Martin, 
176 So. 198, 200, 234 Ala. 622, clt- 
ingr Coxpus Juxls. 

na.—^Mutual Ben. Health &, Accident 
Ass'n V. Buntingr, 183 So. 321, 133 
Fla. 646—^Jacksonville Traction Co. 
V. Greene. 151 So. 523, 113 na. 316. 
X»a.—^Hudson v. Jackson Brewing* Co., 
4 La.App. 549. 

N.Y.—^Poulke V. ThaJmessinger, 28 
N.Y.S. 684, 8 Mlsc. 446. 

23 C.J. p 20 note 44—62 C.J. p 828 
note 32, p 829 note 63. 

“The courts do not merely count 
witnesses in determmingr any glven 
<luestiQn, but must be guided by the 
conviction produced upon the judi¬ 
cia! mind by the witnesses exam- 
ined.’*—^Timmerman v. Martin, 176 
So. 198, 200, 234 Ala. 6'22. 

“Testimony must be considered in 
the lig-ht of probability. and not by 
counting the number of witnesses on 
each side.”—Jones v. Hunsicker, 
App., 177 So. 262, 266, reversed on 
other grounds, 177 So. 576, 188 La. 
468. 

Party^s Tmoozroborated testimony, 
11 xeaeonable, oan cany the bnrden 
ol proof, unless contradictory evi¬ 
dence was so strongr and positive that 
a verdict based on such testimony is 
clearly a^alnst the manifest weigrht 
of evidence.—Jacksonville Traction 
Co. V. Greene, 161 So. 623, 113 Fleu 
616. 

19. Ala.—Philips v. Smlth, 94 So. 
191, 18 Ala.App. 668. 

Ariz.—^Knapp v. Higrhway Depart¬ 
ment, 104 P.Sd 180. 

Ark.—Kory v. Dess, 22 S.W.2d 26, 
180 Ark. 342. 

Cal.—Scott V. nanagan, 57 P.2d 1382, 
14 Cal.App.2d 106—Schultz v. Suss- 
man, 45 P.2d 409, 7 CalJ^pp.2d 100 
—^Taylor v. Bunnell, 28 P.2d 1062, 
183 CaLApp. 177—Cohn v. Yalen- 
tine, 263 P. 846, 88 Cal.App. 430— 
Mortis Y. Morris, 258 P. 616, 84 


Cal.App. 699—Grantham v. Ord- 
way, 182 P. 73, 40 Cal.App. 768. 
111.—Jones V. Esenbergr, 20 N.E.2d 
906, 299 IlLApp. 651—Bowers v. 
Heflebower, 243 111.App. 129. See 
People v. Stromherg, 202 Ill.App. 
11 . 

Ind.—^Heerdink v. Kohmescher, 180 
N.E. 683. 94 Ind.App. 296. 
lowa.—Garretson v. Harlan, 266 N. 
W. 749, 218 lowa 1049—Heald v. 
Western Union Tei. Co., 105 N.W. 
688, 129 lowa 326. 

Kan.—^Hughes v. Vossler, 203 P. 1107, 
110 Kan. 279. 

Ky.—^Vale v. Illinois Pipe Line Co., 
134 S.W.2d 940, 281 Ky. 1—Asher 
V. Golden, 60 S.W.2d 3, 244 Ky. 56 
—W. H. Simmons & Co. v. Price's 
Adm’r, 88 S.W.2d 6, 238 Ky. 332— 
Consolidated Coach Corporation v. 
Phillips, 34 S.W.2d 722, 236 Ky. 823 
—Jennings v. Fain, 10 S.W.2d 1101, 
226 Ky. 290—Old Colony Trust & 
Sav. Bank v. Sherrill-King Mill & 
Lumber Co., 221 S.W. 620, 188 Ky. 
177—Cumberland R. Co. v. Girdner, 
212 S.W. 106, 184 Ky. 376. 

La.—^Harrington v. Langllnais, App., 
168 So. 26—^Tallulah Plumblng & 
Sheet Metal Works v. Tallulah 
Housing Corporation, App., 141 So. 
819—^Thomas v. Deliberto, 136 So. 
904, 17 La.App. 674—^Lusco v. Cork- 
em, 126 So. 640, 12 La.App. 657— 
Marcotte v. Montana, 121 So. 213, 9 
La.App. 661—^Hudson v. Jackson 
Brewing Co., 4 La.App. 649. 

Me.—^Amst v. Estes, 8 A.2d 201, 136 
Me. 272—Chenery v. Russell, 167 
A. 867, 132 Me. 130—Ordway v. 
Cluskey, 149 A. 386, 129 Me. 13. 
Mich.—Shapiro v. Kamman, 209 N.W. 

204, 235 Mich. 337. 

Mo.—^Pietzuk v. EAnsas City Rys. 
Co., 232 S.W. 987, 289 Mo. 135— 
Schwabe v. Estes, 218 S.W, 908, 
202 Mo.App. 372. 

Mont.—^In re Silver's Estate, 38 P. 
2d 277, 98 Mont, 141—Robinson v. 
P. W. Woolworth Co., 261 P, 263, 
80 Mont. 431. 

Neb.—^Nielson v. Kammerer, 257 N.W. 
634, 128 Neb. 67. 

N.J. — ^Biscotto V. Dalrymple, 168 A. 
101, 10 N.J.MISC. 41—Chambers v. 
Kramer, 137 A. 881, 6 N.J.Misc. 
698—^Fish v. Stoll, 134 A. 123, 
4 N.J.Misc. 547. 

N.Y.—^Devonshlre v. Stubbs, 238 N. 
Y.S. 707, 136 MIsc. 886—Schargel 
V. United Electric LIght & Pow¬ 
er Co., 216 N.Y.S. 217, 127 Misc. 24. 
Ohio.—Dlme Sav. Bank of Canton y. 
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Morton, 157 N.E. 826, 26 Ohio App. 
167. 

Or.—^White v. Hairison, 194 P. 431, 
98 Or. 608. 

Pa.—0’Parrell v. Mawson, 182 A 638, 
32^ Pa. 816—Baugh v. McCallum, 
14 A2d 364, 140 Pa.Super. 276— 
Kramer v. Linder, 8 Pa.Dist. & Co. 
343, 7 NorthumhLeg.J. 368. 

Tex.—McDaniel v. Orr, Com.App., 33 
S.W.2d 427, reversing 30 S.W.2d 
489, reversing, Civ.App., 30 S.W.2d 
487—Texas & N. O. R. Co. v. Nelll, 
CivApp., 97 S.W.2d 279, applica- 
tion refused 100 S.W.2d 348, 128 
Tex. 680, certiorari granted 67 S. 
Ct. 791, 301 U.S. 674, 81 L.Bd. 1336, 
certiorari dlsmissed 58 S.Ct. 118, 
302 U.S. 645, 82 L.Ed. 601, rehear- 
Ing denied 68 S.Ct. 268, 302 U.S. 
778, 82 L.Ed. 602—Panhandle & S. 
F. Ry. Co. V. Brown, Civ.App., 74 
S.W.2d 531, error dismlssed— 
Teague v. Farmers' State Bank 
of Center, Civ.App., 65 S.W.2d 639 
—Zucht V. Brooks, Civ.App., 216 
S.W. 684. 

Vt.—^Webster v. Canadlan Pac, Ry. 

Co., 166 A. 624, 103 Vt. 460. 

Wash.—Tombhnson v. Wlse, 300 P. 

1066, 163 Wash. 341. 

W.Va.—State v. Williams, 120 S.E. 
694, 96 W.Va. 218. 

Wyo.—^Montgomery v. Bmpey, 263 
P. 17, 36 Wyo. 37. 

23 C.J. p 20 note 45. 

Beason. for mle 

‘Tf the number of witnesses was 
the controlllng factor in the ren- 
dition of a verdict, then we mlght, 
and in all probability would, have 
a court-house full of witnesses in 
every case, and each litigant would 
endeavor to call and swear the great- 
est number, in whlch case trials in' 
court would hecome a travesty on 
Justlce and a mockery. If that were 
the case, then he who could produce 
the greatest number of witnesses 
would Win and a wonderful incen¬ 
tive to brlbe witnesses would pre- 
vall.”—^Kramer v. Linder, 8 Pa-Dist. 
& Co. 343, 344, 7 Northumb.Leg.J. 
868 . 

aa Ark.—^Texarkana & Ft. Smith 
Ry. Co. V. Adcock, 28il S.W. 86'6, 
149 Ark. 110. 

Colo.—Garver v. Garver. 121 P. 166, 
62 Colo. 227, Ann.Cas.l913D 674. 
Kan.—^Hughes v. Vossler, 203 P. 1107, 
110 Kan. 279. 

Wash.—^Tomhllnson v. Wlse, 800 P. 
1066, 168 Wash. 841. 
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However, disparity in number of witnesses is a 
circumstance not to be overlooked, it being a cir- 
cumstance to be considered by the trier of the 
facts,2i and where, without regarding the differ- 
ence in number of witnesses, a preponderance of 
evidemce on either side cannot be detected, the 
court or jury may properly decide in conformity 
with the testimony of the greater number of wit¬ 
nesses indeed, some courts have emphatically 
declared this to be the only correct course in such 
a case.23 

Single witness opposed to severaL In view of 
the comparative probabilities of mistake or per jury, 
the testimony of a single witness who is opposed to 
several will not readily be accepted as controlling,^^ 
especially where he is a party or interested and 
all, or nearly ali, the opposing witnesses are dis- 
interested,25 and the jury are not compelled to ac- 


cept the testimony of one witness and disregard all 
other testimony to the contrary.26 It has ^ven been 
said that the testimony of two or more credible or 
unimpeached witnesses will prevail over that of one 
witness of like character,or as against one wit¬ 
ness who denies the testimony of the others only 
inferentially.28 However, there is no absolute rule, 
and a single witness may be believed, sometimes by 
reason of statute, so that his testimony will sustain 
a verdict or finding, although several witnesses have 
testified to the contrary,^® even though he is inter¬ 
ested or a party to the action,30 and especially 
where he has full knowledge of the facts and the 
knowledge of the opposing witnesses is only par- 
tial,®^ where his opportunities for observation were 
superior,52 or where the circumstances surround- 
ing the transaetion in question are confirmatory of 

his testimony.33 


W.Va.—state v. Williams, 120 S.B. 

594. 96 W.Va. 218. 

23 C.J. p 22 note 47. 

81. U.S.—^Erie R. Co. v. Fritsch, C. 
aA.N.J., 72 F.2d 766, certiorari 
denied 55 S.Ct 213. 293 U.S. 620. 
79 L.Ed. 708. 

Ark.—^Texarkana & Pt. S. Ry Co. v. 

Adcock, 231 S.W. 866. 149 Ark. 110. 
111.—Jones V. Esenberg, 20 N.E.2d 
906. 299 IllApp. 551. 

Iia.—Thoman v. Deliberto. 136 So. 

904. 17 La.App. 674. 

Mich.—^Dupuis v. Saginaw Valley 
Traction Co., 109 N.W. 413, 146 
Mich. 161. 

Or.—^White v. Harrison, 194 P. 431, 
98 Or. 608. 

Tex.—^McDaniel v. Orr., Com.App., 
33 S.W.2d 427. reversing 30 S.W.2d 
489, reversing, Civ.App., 30 S.W. 
2d 487. 

23 C.J. p 22 note 48. 

Slspaxlty as golng to welglit 

That defendant had many witness¬ 
es testifying against two testifying 
to contrary went merely to weight of 
testimony.—^Vanausdol v. Bank of 
Odessa. 5 S.W.2d 109, 222 Mo.App. 91. 
22 . 111.—^Feldman v. Kam, 247 111. 
App. 48. 

La.—Stott V. Talhert, 2 Ija.App. 472. 
Utah.—^Wilkinson v. Anderson-Tay- 
lor Co., 79 P. 46, 28 Utah 346. 

23 C.J. p 22 notes 49. 60. 

83. Ala.—Graham v. State, 9 So. 530, 
92 Ala. 55. 

23 C.J. p 23 note 51. 

24. N.T.—Westervelt v. Shapiro, 132 
N.T.S. 338. 

23 C.J. p 23 note 52. 

25. La.—Preaus v. Western Union 
Telegraph Co., App., 151 So. 813. 

23 C.J. p 23 note 53. 

Bvidenoa sniOoieiLt to snpport vsr- 
diot . 

In action against a real estate deal- 
er for value of an automobile whlch | 
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he agreed to give to plaintiff for pro- 
curing her father to sign contract au- 
thorizing sale of his farm, where 
plaintiff and her mother and father 
testified as to terms of agrreement, 
and defendant testified alone, the evi- 
dence was held to support verdict for 
plaintiff.—Clark v. Dorsey, 276 S.W. 
800, 210 Ky. 796. 

26. Tex—Carter v. Baniel. Civ.App., 
273 S.W. 688. 

27. La,—Thermo Electric Co. v. 
Dauterive, 8 LaApp. 626—^Perest- 
eras v. Lombardo, 3 LaApp. 324. 

2S. Wash.—^Hazard v. Warner, 211 
P. 732, 122 Wash. 687, 31 A.L.R. 
381. 

29. U.S.—The Reno. aC.A.N.T., 61 
P.2d 966, modifying, D.C., 54 F.2d 
682. 

Ala—^Lamar Life Ins. Co. v. Kemp. 
App., 1 So,2d 760. 

Cal.—Myles v. Russell, 213 P. 491, 
190 CaL 486—Lefflngwell v. Fau- 
bion, 264 P. 306, 89 Cal.App. 157-— 
Taylor v. U. S. Fidelity & Guaran- 
ty Co., 260 P. 898, 86 Cal.App. 382. 
Ga—^Harrison v. Hester, 129 S.E. 628, 
160 Ga 865—McGriff v. McGriff, 

115 S.E. 21, 154 Ga 560—Dlxon v. 
Virginia-Carolina Chemical Co., 

116 S.E. 662, 30 GaApp. 78. 

111.—Springfield Consol. Ry. Co. v. 

Wright, 134 IU.APP. 698. 

Ky.—Irvin v. Madden, 134 S.W.2d 942, 
281 Ky. 7—Vale v. Illinois Pipe 
Line Co., 134 S.W.2d 940, 281 Ky. 
1—Smith V. Ferguson, 76 S.W.2d 
606, 266 Ky. 545—^Jewell v. Janes, 
36 S.W.2d 876, 238 Ky. 63—Security 
Ben. Ass’n of Topeka, Kan., v. 
Payne, 300 S.W. 861, 222 Ky. 332. 
Me.—Ordway v. Cluskey, 149 A. 886, 
129 Me. 13. 

Mont.—Hili V. Haller, 90 P.2d 977, 108 
Mont. 261—In re SUver's Estate, 38 
P.2d 277, 98 Mont. 141—McKinster 
V. Great Northern Ry. Co., 218 P. 
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87, 67 Mont. 134—^Doane v. Mar- 
Quisee, 206 P. 426, 63 Mont. 166. 
Neb.—Linch v. Berggren, 282 N.W. 
628, 135 Neb. 530. 

Nev.—^McNee v. McNee, 237 P. 634, 
49 Nev. 90. 

N.Y.—^Devonshlre v. Stubbs, 238 N. 

Y.S. 707, 136 Misc. 886. 

Tex.—^Bailey v. Dillard, Civ.App., 147 
S.W. 1167. 

23 C.J. p 23 note 64. 

Positive and negative testimony see 
infra § 1037. 

To render applicabis statnteB en- 
titllng Jurors to believe single wit¬ 
ness as against a greater number, the 
witness must be entitled to full cred¬ 
it, and his testimony must be to facis 
whlch he knows of his own knowl¬ 
edge, unless testimony is within an 
exception to rule that nonexpert wit¬ 
nesses cannot testify to opinions, in- 
ferences, or conclusions from exist- 
ing facts.—In re Silver*s Estate, 38 
P.2d 277, 98 Mont. 141. 

Moral must be consid- 

ed in determiniug credibllity of wit¬ 
nesses, and one witness having prop- 
er attributes outweighs any number 
not possessing such attributes.— 
Becoss V. Tumer & Blanchard, C.CA.. 
N.Y.. 16 P.2d 258. 

30. Ala.—Lamar Life Ins. Co. v. 
Kemp, App., 1 So.2d 760. 

Colo.—Wood V. Hazelet, 237 P. 161, 
77 Colo. 442. 

N.Y.—Devonshire v. Stubbs, 238 N.Y. 

' S. 707, 135 Misc. 886. 

23 C.J. p 23 note 55. 

31. Me.—^Ladd v. Bean. 104 A. 814, 
117 Me. 445. 

32. U.S.—Taylor v. Harwood, C.C. 

Md., 23 P.Cas.No.13,794, Taney 

437. 

33. U.S.—^Mayer v. Mutschler, N. 
Y., 248 P. 911, 161 C.CJL 29, cer¬ 
tiorari denied 39 S.Ct. 8, 248 U.S. 
663, 63 L.Ed. 423. 
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Where there are no physical facts to overcome 
the testimony of a party the fact that several wit- 
nesses gave contradictory testimony does not de- 
stroy it.3^ 

Considerations fcvoring greater number. Under 
the facts in particular cases, various courts have ad- 
vanced the following considerations as favoring the 
greater number of witnesses: That k is not possi- 
ble for them to be mistaken and that their testimony 
is either true or willfully false that they, or 
most of them, are disinterested and opposed oniy by 
interested parties that the opposing witnesses 
are interested parties that the party against 
whom they testify has made admissions tending to 
corroborate their testimony that their testimony 
is corroborated by the conduct of the parties®^ or 
by written evidence;^® that they are unimpeached 
and the only opposing witness is a confessed wrong- 
doer^i or has given testimony which is contradic¬ 
tory and contains matters tending to impeach him 
that they are adults, while the opposing witnesses 
are children;^^ that they had equal or superior op- 
portunities for observation that the opposing 
witness was not observant and that they are for 
various other reasons better entitled to credit.^® 

Considerations favoring smaUer number. Under 
the facts in particular cases, courts have argued in 
favor of the smaller number of witnesses as fol- 


Idws : That they had superior opportunities for ob- 
servation that their testimony is inherently prob- 
able^* or not intrinsically improbable or incredi- 
ble that they are sustained by the probabilities of 
the case^O or the surrounding circumstances that 
their testimony is characterized by coherence and 
an air of veracity;®^ that their manner is marked- 
ly sincere and honest;^^ that they are corroborated 
by documentary evidence®^ or, with respect to ob- 
served conditions, by a photog^aph that the party 
to the suit for whom the opposing witnesses testi- 
fied had made damaging admissions that the 
memory of the opposing witnesses was shown by 
their testimony to be at fault in various particu- 
lars that some of the opposing witnesses admit- 
ted that they were paying no particular attention to 
the matter,^® or were impeached by contradictory 
statements that the greater number differ among 
themselves as well as from the smaller number, and 
that the recollection of the latter is more likely to 
be correct;®® that the fewer are supported by a 
legal presumption, while the others are identified 
in feeling and interest;®^ that the opposing wit¬ 
nesses are employees of the party for whom they 
testify or otherwise so situated as to make their tes¬ 
timony unsatisfactory;®^ that two witnesses against 
one are husband and wife, the latter of whom is 
a party to the suit;®® that there is inherent im- 
probability in the testimony of the opposing wit- 


34. Wash.—Holm v. City of Seattle, 
294 P. 261, 159 Wash. 618. 

35. IlL—Chicago, B. & Q. K. Co. v. 
Stumps, 69 IU. 409. 

36. N.J.—^Ross V. Director Greneral 
of Bailroads, 110 A. 705, 94 N.J. 
Law 295. 

37. Tez.—South Texas Coaches v. 
Woodward. CivJ^.pp., 123 S.W.2d 
895. 

23 C.J. p 24 note 61. 

38. XJ.S.—^The J. L. Hasbrouck, D. 
C.N.T., 13 P.Cas.No.7.323, 4 Ben. 359, 
afflrmed 93 U.S. 405, 23 L.S:d. 962. 

38. Wis.—^Tlerman v. Gibney, 24 
Wls. 190. 

40u Man.—Sylvester v. Porter, 11 
Man. 98. 

41. m.— Newman v. Woolfs Cloth- 
ing Co.. 156 IlLApp. 377. 

40, 111.—Andreicyk v. Chicago & D. 

L R. Co., 158 IllJ^pp. 46. 

43l IlL—Chicago, B. & Q. R. Co. V. 
Stumps, 69 IlL 409. 

44. La.—^Preaus v. Western Union 
Telegraph Co., App., 151 So. 813. 

Md.—Porter v. Porter, 177 A. 464, 168 
Md. 296. 

28 aj. p 24 note 68. 

45. Lia. —V. Rose Tim 
Sugdr Reflnlng Co.. 60 So. 195, 131 
I4L 697. 


46. B^y.—^Ulinois Cent. R. Co. v. Ap- 
plegate*s Adm*x, 105 S.W.2d 153, 268 
Ky. 458. 

La.—^Dauterive Dumber Co. v. Bur- 
naman, 8 La.App. 666—Thermo 
Electric Co. v. Dauterive, 8 Lia.App. 
526. 

Tex.—South Texas Coaches v. Wood- 
ard, Civ.App., 123 S.W.2d 395. 

23 C.J. p 24 note 70. 

47. Wash.—Tomblinson v. Wise, 300 
P. 1056, 163 Wash. 341. 

23 C.J. p 24 note 71. 

48. N.T.—Schargel v. United Elec¬ 
tric Light & Power Co., 215 N.T.S. 
217, 127 Mlsc. 24. 

Pa.—^Braunschweiger v. Walts, 36 A. 
155, 179 Pa. 47. 

4ft Wls.—Hardy v. Milwaukee St. 
R. Co., 61 N.W. 771, 89 Wis. 183. 

BO. IlL—West Chicago St. R. Co. v. 
Dean, 112 IlLApp. 10. 

51. N.Y.—Cooper v. Fleischman, 147 
N.T.S. 66, 85 Mlsc. 1. 

28 C.J. p 24 note 75. 

62. U.S.—Sibley v. St. Paul Pire & 
Marine Ins. Co., C.C.I1L, 22 P.Cas. 
No.12,830, 9 Blss. 31. 

53. Pa.—^Braunschweiger v. Walts. 

36 A. 156, 179 Pa. 47. 

Puerto Rico.—^Lausell v. American R. 
Co., 17 Puerto Rlco 1027. 
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64. N.J.—State v. Weinberger, 94 A, 
796, 87 N.J.Law 422. 

23 CJ. p 24 note 78. 

5®» Hl.—^La Salle v. Evans, 111 IlL 
App. 69. 

23 C.J. p 24 note 79. 

66. N.T.—Latham v. Delany. 15 N. 
Y.S. 146, afflrmed 30 N.E. 1149. 133 
N.Y. 601. 

67. Pa.—^Hale & BHilburn Mfg. Co. v. 
Norcross, 49 A. 80, 199 Pa, 283. 

68. N.Y.—Small v. Brooklyn City & 
N. R Co., 80 N.Y.S. 1076, 10 Mlsc. 
266, afflrmed 45 N.E. 1134, 161 N.Y. 
631. 

69. N.Y.—Small v. Brooklsm City & 
N. R. Co., supra. 

9fti N.Y.—Schlck v, Brooklyn City 
R. Co., 10 N.Y.S. 628. 

23 C.J. p 24 note 84. 

61. IlL—Knowles v. Knowles. 86 IlL 

1 . 

23 C.J. p 24 note 85. 

68. N.Y.—Small v. Brooklyn City & 
N. R. Co., 30 N.Y.S. 1076, 10 Mlsc. 
266, afflrmed 45 N.E 1134, 161 N. 
Y. 681. 

28 C.J. p 24 note 86. 

63. Mo.^-Greditzer v. Continental 
Ins. Co., 91 Mo.Adp. 584. 
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nesses;®^ and that the manner of the opposing* wit- 
nesses is such as to impair or destroy the force of 
their testimony.®® 

§ 1023. Ciear and Convincing Proof 

In a number of cases, as where an adverse presump- 
tion Is to be overcome, or where there are peculiar facili- 
tles for perpetrating injustice by fraud, more than a 
mere preponderance of the evidence Is requlred; so, paroi 
or extrlnsic evidence, in order to vary or contradfct a 
written instrument, must be ciear and convincing. 

In ordinary civil actions a fact in issue is, as 
shown supra § 1020, sufficiently proved by a pre¬ 
ponderance of evidence. 

In a number of cases, however, where an adverse 
presumption is to be overcome, or on grounds of 
public policy and in view of pectdiar facilities for 
perpetrating injustice by fraud and perjury, the 
degree of proof required is expressed in such terms 
as “ciear,” “ciear and conclusive,” “ciear, precise, 
and indubitable,” “convincing,” “entirely satisfac- 
tory,” “satisfactory,” “strong,” and “unequivocal”;®® 
and the phrase “preponderance of evidence” has 
been expressly disapproved as a measure of the 


proof required.®*^ These and similar expressions 
have been said to have substantially the same mean- 
ing.®® They have been used among other instanc- 
es to characterize the degree of proof required to 
establish a paroi antenuptial agreement,®® a counter- 
claim,70 a claim for damages by way of recoup- 
ment,*^! or a disavowal or renunciation of a right 
to prove that the maker of a note is not indebted to 
the payee to the amount thereof;*^® to establish in- 
equality in the division of a decedentes estate by 
commissioners,'^^ or integrity and faimess in a 
transaction between parties one of whom may be 
presumed to exercise a controlling influence over the 
will and conduct of the other to condemn as 
false and fraudulent a written instrument which 
was unquestionably executed by the person by whom 
it purports to have been made;"^® to set aside a 
deed and divest the title to real estate for breach 
of a condition subsequent to set aside a verdict 
on accotmt of previously expressed opinions by ju- 
rors;"^® to set aside in favor of a creditor a set- 
tlement of accounts between his debtor and a third 
person;"^® to overcome the presumption of deliv- 
ery of a deed duly executed in the presence of the 
grantee,®® and recorded;®! to rebut the presump- 


64. N.J.—^Horwath v. Horwatli, 110 
A. 576, 91 N.J.Eg. 435. 

23 C.J. p 24 note 88. 

65. Mont—^Lehane v. Butte Electric 
R, Co., 97 P, 1038, 37 Mont. 564. 

23 C.J. p 24 note 89. 

66. Ky.—Gotee v. Graves, 154 S.W. 
386, 153 Ky. 26. 

N.C.—Jones v. Coleman, 125 S.B. 406, 
188 N.C. 631. 

Va.—^Atlantic Coast Realty Co. v. 
Robertson's Bx’r., 116 S.B. 476, 
478, 135 Va, 247, quotlng Coxims 
Juris. 

Wis.—Relss V. Utter, 180 N.W. 810, 
173 Wis. 180. 

23 C.J. p 24 notes 90-92, p 25 notes 
32-33, p 26 note 54. 

Ck>nvlctloii. to nuprejudlced xulud 
The rule that evidence must he 
ciear, satisfactory, and convincing 
o an require only such proof as would 
carry conviction to an unbiased or 
unprejudiced mind.—^Massie v. 
Hutcheson, Tex.Civ.App., 296 S.W. 
939. 

XTeoesslty of dlrect evidence 

In order that evidence may he 
“ciear and satisfactory,” it is not 
necessary that it should be dlrect 
and positive, but presumptlve and 
Inferential evidence may suffice.— 
Bash V. Bash, 9 Pa. 260. 

Statutory provlslon. os to preponder- 
aace 

AII Judicial expressions concerning 
necessity of ciear and satisfactory 
proof must be construed in Ught of 
a statutory provislon that when the 


evidence is contradlctory the deci- 
sion must be according to the pre¬ 
ponderance thereof.—^Pellaton v. 
Brunski, 231 P. 583, 69 Cal.App. 301. 
Rule only In equlty 

(1) This degree of proof is re¬ 
quired only in equlty cases tried by 
the court, and the same questions of 
fact when submitted to a Jury in an 
action at law are sufficiently proved 
by a preponderance of evidence.— 
Holt V. Brown, 19 N.W. 236, 63 lowa 
319—^McAnnulty v. Seick, 13 N.W. 
743, 59 lowa 686. 

(2) It is otherwise, however, when 
the question is submitted to a jury 
in an equlty case for an advisory 
verdict. 

Cal.—Sweetser v. Dobblns, 3 P. 116, 

2 Cal.XJnrep.Cas. 277. 

N.C.—^Bly V. Barly, 94 N.C. 1. 

(3) Burden of plalntiff is to sat- 
isfy jury in certain cases of an equi- 
table nature by ciear, strong, and 
cogent proof.—Williams v. Blue 
Ridge Bullding & Loan Ass’n, 177 S. 
B. 176, 207 N.C. 362. 

Transmlssion of t^egram 

“Very ciear and decisi ve evidence” 
is required to prove that a telegraph 
message regularly received was not 
transmitted from the office whence 
it purported to have been sent.—^Bl- 
wood V. Western Union Tei. Co., 46 
N.T. 649, 664, 6 Am.R. 140. 

67. Wis.—^Dewey v. Spring Valley 

Land Co., 73 N.W. 666, 98 Wia,83, 


[ Drilllng & Development Co., 187 P. 
258, 106 Kan. 59. 

69. Pa.—^In re Krug, 46 A. 484, 196 
Pa. 484. 

Tfti N.Y.—Model Bxamlning' & 
Sponglng Co. v. Mark, 167 N.Y.S. 
763. 

71. Del.—^Moore v, Speal, 97 A. 237, 
6 Boyce 101. 

23 C.J. p 26 note 11. 

72. S.C.—^Irby v. McCrae, 4 S.C.EQ. 
422. 

73. N.T,—Campbell Prlntlng Press 
& Mfg. Co. v. Yorkston, 32 N.T.S. 
263, 11 Misc. 340. 

74. N.J.—^In re Thompson, 8 N.J. 
Eq. 637. 

75. N.T.—Ten Byck v. Whitbeck. 60 
N.E. 963, 166 N.T. 341. 

23 C.J. p 26 note 43. 

76. Wis,—^Russell v. Scofleld, 113 N. 
W. 1094. 134 Wis. 21. 

22 C.J. p 971 note 21. 

77. Mo.—^Dickson v. St. Louis & K. 
R. Co., 67 S.W. 642, 168 Mo. 90. 

23 C.J. p 26 note 40. 

78- Utah.—State v. Mickle, 70 P. 
856, 25 Utah 179. 

79- Wis.—^Klauber v. Wright, 8 N. 
W. 893, 62 Wis. 303. 

23 C.J. p 25 note 22. 

80. N.T.—Souverbye v. Arden, 1 
Johns.Ch. 240. 

81. Ala.—Wells v. American Mortg. 
Co., 20 So. 136, 109 Ala. 430- 


68. Kan.—Jackman v. Lawrence 
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tion of a gift in favor of a child or to 

open a stated or settled account;*» to obtain eq- 
uitable relief against the legal right of another;^^ 
to supply a lost record;®^ to authorize entry nunc 
pro tunc on court records of judicial action previ- 
ously taken;86 or to sustain an award by explana- 
tion of conduct by the arbitrators prima facie fatal 
to the award and other instances of the re- 
quirement of this type of proof are treated at ap- 
propriate points in various particular tities of this 
Work. It has been considered that where a case 
has been permitted to drag on for a number of 
years without a trial, the party asserting rights is 
required to establish them by clearer evidence than 
if he had diligently pressed his claim to a deci- 

sion.^8 

A plaintiff has been required to prove his case 
'iDeyond all doubt,”*^ or by evidence “free from 


suspicion”;®o but such expressions have been char- 
acterized as *'apparently unconsidered,”^^ and, in- 
deed, there is strong authority for the proposition 
that a preponderance of evidence suffices in this 
class of cases, although a higher degree of proof 
than in ordinary cases may be requisite to consti¬ 
tute that preponderance.®^ 

Where a remedy is summary courts always re¬ 
quire that a ciear case be made out.®® 

Parol or extrinsic evidence. Ciear and convinc- 
ing evidence, or something beyond a mere prepon¬ 
derance of the evidence, is usually required in or- 
der to establish, by parol or extrinsic evidence, the 
invalidity of a written instrument,®^ or to vary or 
contradict, by such evidence, the terms or recitals 
of a written document or instrument.®® Thus, pa¬ 
rol or extrinsic evidence must be ciear, positive, 
and convincing in order to contradict or vary,®® or 


82. N.J.—Read v. Huff, 40 N-.J.Bq. 
229. 

83. N.J.—Somers v. Cresse, Ch., 13 

A, 23. 

23 C.J. p 25 note 21. 

8 ^ Md.—^Duvall v. Hambleton, 55 
A. 431, 98 Md. 12. 

N.J.—^Vansclver v. Bryan. 13 N.J.Eq. 
434. 

85. Ala.—^Whltney v. Jasper Land 
Co., 24 So. 269, 119 Ala. 497. 

86 . Ohio.—Jacks v. Adamson, 47 N. 
E. 43, 56 Ohio St 397, 60 Ain.S.R. 
749. 

87. N.J.—West Jersey K. Co. v. 
Thomas, 23 N.J.Eq. 431, afflrmed 
24 N.J.Eq. 567. 

23 C.J. p 26 note 49. 

88 . XJ.S.—^Kellogg Swltchboard & 
Supply Co. V. Dean Electric Co., 
D.aOhio, 231 F. 194. 

La.—^Franks v. Scott App., 191 So. 
175—^Murphy Iron Works v. Marx 
& Sons, 8 La.App. 16. 

88 - N.T.—Sidway v. SIdway, 7 N.T. 

S. 421, 4 SUv.Sup. 124. 

Pa.—^Lance^s Appeal, 4 A, 375, 112 
Pa. 456. 

90l 111.—Crilly v. Board of Educa- 
tion, 54 IlLApp. 371. 

91. N.T.—Southard v. Curley, 31 N. 

B. 330, 332, 134 N.T. 148, 30 Am.S. 
R. 642, 16 L.R.A 661. 

92. Neb.—^Doane v. Dunham, 89 N. 
W. 640. 64 Neb. 135. 

23 C.J. P 25 note L 

931. 111.—^Mackey v. McCaffrey, 23 
111.App. 595. 

8 ^ Tenn.—Kyle v. Kyle, 74 S-W.2d 
1065, 18 Tenn.App. 200. 

96. U.S.—^Prenzer v. Prenser, C.C.A 
.Neb., 2 P.2d 218, certiorari denied 
46 S.Ct 101, 269 XJ.S. 674, 70 L.Ed. 
419—In re Independent Distlllers 
Kentucky, D.CJECy., 34 P.Supp. 
724./ . . 


Ark.—^Frazier v. Loftln, 137 S.W.2d 
750, 200 Ark. 4—U. S. Bond & 
Mortgage Co. v. Reddick, 133 S.W. 
2d 23, 199 Ark. 82—Bevens v. 

Brown, 120 S.W.2d 674, 196 Ark. 
1177—^Walker v. Streeter, 87 S.W. 
2d 43, 191 Ark. 604—Terral v. Poe, 
79 S.W.2d 69, 190 Ark. 346—Spen- 
cer V. Johnson, 13 S.W.2d 585, 178 
Ark. 1200. 

Cal.—In re Kellogg, 107 P.2d 964, 41 
Cal.App.2d 833—Keck v. Wingert 
23 P.2d 99, 132 Cal.App. 476. 

Fla.—^Rountree v. Davls, 167 So. 820, 
124 Fla. 212. 

lowa.—^Dugan v. Zurmuehlen, 211 N. 
W. 986, 203 lowa 1114—State v. 
Consolidated Independent School 
Dist. of Dawson, 187 N.W. 11, 193 
lowa 300. 

Ky.—^Vansants Ex’x v. Gardner's 
Bx’x, 42 S,W.2d 300, 240 Ky. 318— 
Walker v. Walker, 16 S.W.2d 298, 
228 Ky. 367. 

Me.—^Austin v. Austin, 191 A. 276, 
135 Me. 155. 

Md.—Quillen v. Bell, 149 A. 462, 158 
Md. 677. 

Mich.—Garey v. Morley Bros., 209 
N.W. 116, 234 Mich. 675. 

Mo.—^Henry Evers Mfg. Co. v, Grant, 
App., 284 S.W. 526. 

N.J.—Traska v. Piekielko, 124 A 151, 
96 N.J.Eq. 204, afflrmed 126 A 925, 
96 N,J.Eq. 671. 

N.T.—Campanaro v. Prudential Ins. 
Co. of America, 256 N.T.S. 704, 236 
App.Div. 702. 

N.C.—^Jones v. Coleman, 126 S.E. 406, 
188 N.C. 631. 

Pa—^B erardini v. Kay, 192 A 882, 
326 Pau 481—Speier v. Michelson, 
164 A 127, 303 Pa 66—^In re 

Baird^s Estate, 148 A 907, 299 Pa. 
39—^Kline v. Fitzgerald Bros., 110 
A 348, 267 Pa 468—Wemer v. 
Deutsch, 7 A2d 611, 136 PASuper. 
619—^Preis v. Mulholland & Got- 
wals, 96 PASuper. 104—^Pitts- 
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burgh-Texas Gas & Oil Co. v. 
Adams, 79 PASuper. 611. 

Tenn.—^Tennessee-Carolina Mills v. 

Mauk, 14 Tenn.App. 617. 

Tex.—^Rincon Inv. Co. v. White, Civ. 
App., 99 S.W.2d 390, error dismiss- 
ed—^Rincon Inv. Co. v. White, Civ. 
App., 64 S.W.2d 1052, error dis- 
missed. 

Utah.—Starley v. Deseret Foods 
Corporation, 74 P.2d 1221, 93 Utah 
677. 

Va —^Richeson v. Wood, 163 S.E. 339, 
346, 168 Va. 269, 82 AL.R. 1189. 
clting Corpus Juris —Whltaker & 
Fowle V. Lane, 104 S.E. 262, 128 
Va 317, 11 A.L.R. 1167. 

Wis.—In re Flierrs Estate, 274 N.W. 
422, 226 Wis. 493. 

Wyo.—Binnlng v. Miller, 102 P.2d 64, 
66 Wyo. 451. 

23 C.J. p 26 note 56. 

Bule not appUed In aotlons at law 

lowA—^McAnnulty v. Seick, 13 N.W. 
743, 69 lowa 686. 

96. U.S.—Thomas v. Baumer, C.C.A. 
Pa, 111 P.2d 648, afflrmlng, D.C., 
32 F.Supp. 36—Union Central Life 
Ins. Co. V. Deutser, D.C.Md., 13 F. 
Supp. 313, afflrmed, C.C.A, Deutser 
V. Marlboro Shirt Company, 81 F. 
2d 139—Peck v. Stafford Flour 
Mills Co., aaAArk., 289 F. 43. 
Contra United Steel Co. v. Casey, C. 

C.AOhio, 262 F. 889. 

Idaho.—^Molyneux v. Twin Falis Ca- 
nal Co., 85 P.2d 661, 666, 64 Idaho 
619, 94 AL.R. 1264, clting Corpus 
Juris. 

Ky.—^Fordson Coal Co. v. Garrard, 
126 S.W.2d 977, 277 Ky. 218, 121 
AL.R. 841—Tumer Elkhom Coal 
Co. v. Smith, 291 S.W. 715, 218 Ky. 
503. 

Pa—C ulbertson v. Ansell, 163 A 900, 
303 Pa 46—^Pender v. Cook, 160 
A 892, 300 Pa 468—Humphrey v. 
Brown, 139 A 606, 291 Pa 53— 
Danlsh Prlde Milk Products Co. 



82 G. J. S. 

supersede,the terms of a written Contract, or of 
a deed,®® a 'note,®^ a receipt,! or a recital of pay- 
ment,® or in order to '€?stablish a parol waiver of 
a written contract, or of its terms.® Parol evi- 
dence to explain an ambiguity in a written contract 
must be very convincing,^ or reasonably convinc- 
ing,® although it has been held that the nile as to 
certainty and precision of proof required for the 
reformation of a written instrument does not apply 
in such a case.® Ciear and convincing proof is 
usually held to be necessary where it is sought by 
parol evidence to establish that a deed absolute on 
its face was intended as a mortgage;*^ and, indeed, 
proof “beyond reasonable controversy’*® or “be- 


1024 

yond ali doubt”® has been required for this pur- 
pose, although there is also authority to the effect 
that so high a degree of proof is not necessary.^® 

§ 1024. Proof beyond a Reasonable Doubt 

The party havlng the affirmative of an Issue In a 
cIvU case le generally not required to establish his con- 
tentlon beyond a reasonable doubt. 

The general rule is that the party having the af¬ 
firmative of an issue in a civil case is not required 
to establish his contention beyond a reasonable 
doubt,ii although such a degree of proof may be 
demanded where the nature of an issue or the cir- 
cumstances of a particular case require it;^® nor 


EVIDENCE 


V. Marcus, 116 A. SOS, 272 Pa. 340 
—^Ferguson v. Rafferty, 18 A. 484, 
128 Pa, 337, 366. 6 L.R.A. 33— 
Schmitt V. William G. Johnston 
Co., 7 A.2d 131, 136 Pa.Super. 213 
■—De Long Hook & Eye Co. v. Tait, 
164 A. 848, 108 Pa,Super. 869— 
Preis V. Mulholland & Gotwals, 96 
Pa.Super. 104—^Hill v. Smlth, 75 
Pa,Super. 340—Michael v. Stuber, 
78 Pa,Super. 390 —laenz v. Spencer, 
28 Pa,Super. 31. 

Wash.—Dinsmore SawmlU Co. v. 
Falis City Lumber Co., 126 P. 72, 
70 Wash. 42. 

Striet proof was required to show 
that a written agreement inadver- 
tently included articles not contem- 
plated by oral agreement of the par¬ 
ties.—Root V. John T. Robinson Co., 
D.C.Mass., 65 F.2d 303. 

SnlllolexLt evidence to prove oral 
agreement 

Greater evidence is not necessary 
to establish oral contract changing 
terms of prior written one than is 
required to prove any oral agree¬ 
ment.—Goldman v. National Refrig¬ 
erator Co., 182 A. 730, 120 Pa.Super. 
458. 

97. N.J.—McKlnstry v. Runk, 12 N. 
J.Eq. 60. 

98. Ark.—^Maloch v. Pryor, 139 S.W. 
2d 61, 200 Ark. 380—Frazier v. 
Loftin, 137 S.W.2d 760, 200 Ark. 
4—Stephens v. Keener, 137 S.W.2d 
253, 199 Ark. 1061—Burns v. Fleld- 
er, 122 S.W.2d 160, 197 Ark. 86— 
Fretwell v! Nlx, 288 S.W. 8, 172 
Ark. 230. 

Ky.—Goode v. Gover^s Bx’r, 279 S. 

W. 639, 212 Ky. 418. 

La,—Young v. Sartor, 96 So. 228, 152 
La, 1064. 

Mo.—Schwind v. O^Halloran, 142 S. 
W.2d 66. 

Ohlo.—Gardner v. Kern, 156 N.E. 184, 
116 Ohio St. 676, afflrming Kem 
V. Gardner, 159 N.E. 840, 26 Ohio 
App. 48. 

Modllloation for mlatake 
The rule that, to show by parol 
that a deed is something other than 
Its language shows it to be, the evi¬ 


dence must be ciear and convincing, 
is applicable when mistake is put 
forward as the basis of the claim 
for modification.—Grott v. Grott, 
Mo., 249 S.W. 65. ' 

99. Ky.—^Parmers* Bank & Trust 
Co. V. Dent, 267 S.W. 202, 206 Ky. 
406. 

La,—Rice v. Passman, App., 196 So. 
371. 

1. U.S.—^Tarhrough v. Prudential 
Ins. Co. of America, C.C.A.Ga,, 99 
F.2d 874, rehearing denied 100 P.2d 
647. 

Pa,—^Vereb v. Yellow Truck & Coach 
Co., 89 Pittsb.Leg.J. 290. 

18 C.J. p 266 note 16^—23 C.J. p 26 
note 67. 

2 . Ala.—Jenkins v. Matthews, 2 So. 
518, 80 Ala, 486. 

3. 111.—^Rockwood Sprlnkler Co, v. 
Phillips Co., 266 IllApp. 267. 

23 C.J. p 26 note 60. 

4. N.J.—Journal Plaza Holding Co. 
V. J. H. L. Co., 162 A. 14. 107 N.J. 
Eq. 14, reverslng 147 A 681, 106 
N.J.Eq. 290. 

6 . Miss.—^Bradley v. Howell, 134 
So. 843, 161 Miss. 346, modlfymg 
133 So. 660, 161 Miss. 346. 

6 . Pa.—Lever v. Lagomarslno, 127 
A 462, 282 Pa, 110. 

7. lowa,—McKenney & Seabury v. 
Nelson, 262 N.W. 101, 220 lowa 
504. 

Tex.—^Rincon Inv. Co. v. White, Clv. 
App., 99 S.W.2d 390, error dismiss- 
ed—Rlncon Inv. Co. v. White, Clv. 
App., 64 S.W.2d 1052, error dis- 
missed. 

23 C.J. P 26 note 62. 

8 . Wis.—^Kent v. Lasley, 24 Wls. 
664. 

9 . Pa,—^Lance's Appeal, 4 A 876, 
112 Pa, 466, 467. 

IOl Neh.—Stall v. Jones, 66 N.W. 
653, 47 Neb. 706. 

11 . U.S.—^New York Life Ins. Co. v. 

Doerksen, C.C.A.Kan., 75 P.2d 96. 
Ala,—^Decatur Car Wheel & Manu- 
facturlng Co, v, MehalCey, 29 So. 
646, 128 AIa 242. 
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Ark.—^Yarbrough v. Amold, 20 Ark. 
592. 

Conn.—^Esserman v. Madden, 196 A 
739, 123 Conn. 886—Judd v. H. S. 
Coe & Co„ 169 A 270, 117 Conn. 
510. 

Ga,—Wright v. Harber, 166 S.E. 616, 
175 Ga, 696—Central of Georgla 
Ry. Co. V. Stiles, 76 S.E. 670, 139 
Ga 49—Seymour v. Bailey, 76 Ga 
338. 

Idaho.—Malnon v. Waybright, 86 P. 
2d 181, 69 Idaho 643—Rlley v. City 
of Boise, 31 P.2d 968, 64 Idaho 
336—Watklns v. Federal Life Ins. 
Co., 29 P.2d 1007, 64 Idaho 174— 
Roe V. Boise Grocery Co., 21 P.2d 
910, 63 Idaho 82. 

La —^Kirk v. United Gas Public 
Service Co., App., 166 So. 786, an- 
nulled on other grounds 170 So. 1, 
185 La 680. 

Mass.—Callahan v. Flelschman Co., 
160 N.E. 249, 262 Mass. 437. 

Mlch.—Hetfleld v. Mortimer, 210 N. 
W. 826, 236 Mich. 214. 

Miss.—^Brown v. Walker, 11 So. 724. 

Mo.—^Brooks v. Roherts, 220 S.W. 11, 
281 Mo. 661. 

Okl.—General Bxchange Ins. Corpo¬ 
ration V. Bdwards, 73 P.2d 1146, 
1147, 181 Okl. 288, quoting COrptiB 
Juris. 

Pa.—Commonwealth v. Certain Con- 
fiscated Liquors, 91 PASuper. 166. 

Tenn.—^Bank of Commerce & Trust 
Co. V. Stavros, 103 S.W.2d 693, 20 
Tenn.App. 662. 

Wash.—^Tubb v. City of Seattle, 239 
P. 1009, 136 Wash, 332. 

23 C.J. p 25 notes 98, 99, p 27 note 66 
—15 C.J. p 1261 note 98. 

Where charge of crlme is Involved 
see supra 5 1020 b. 

**BeyoxLd reasonable donbt” has the 

same meaning as *'clear, precise, and 

indubitable.”—Ferguson Packing Co. 

V. Mihalic, 99 Pa.Super. 168. 

18. N.J.—^Frayler v. United Cork 
Co., 182 A 273, 14 N.J.Misc. 91. 

23 C.J. p 27 note 67. 

In patent infringement actions see 
the C.J.S. title Patenta 5§ 826-326, 
also 48 C.J. p 867 notes 33-34. 
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is proof satisfying a jury "to a moral certainty’’ re- 
quired, the phrase being regarded as equivalent to 
"beyond a reasonable doubt.”^^ 

§ 1025. Proof o£ Negative Facts 

A negative fact ueually admits of no more than ap¬ 
proximate proof, and is prima facie established by show- 
Ing affirmative facts inconsistent with the affirmative of 
the proposition to be negatived. 

A negative, from its nature, usually admits of no 


more than approximate proof,and evidence which 
renders the existence of the negative improbable 
is suflEicient, in the absence of proof to the con- 
trary.15 Generally, a negative fact is sufEciently 
proved prima facie by showing some affirmative 
fact or state of facts inconsistent with the affirma¬ 
tive of the proposition to be negatived, and there- 
fore raising a presumption that the negative is 
tnie.i^ 


B. MEMORY OF WITNESSES 


§ 1026. In General 

a. Importance of subject 

b. Phenomena of memory in general 

c. Relation between condition of mem¬ 

ory and weight and sufficiency of 

testimony 

d. Discrepancies between testimony of 

witnesses 

e. Age of witness 

f. Other particular matters affecting 

memory 

a. Importance of Snbject 

The iaws regulating the human memory may de- 
termlne the credibility of a witness. 

“The laws which regulate the human memory'* 
determine in many cases the credibility of a wit¬ 
ness, The importance of a memory as a factor 


in the weight and sufficiency of evidence is partic- 
ularly marked in those classes of cases, discussed 
in §§ 1023-1024 supra, in which proof beyond a 
reasonable doubt, or ciear and convincing proof, 
or proof by more than a mere preponderance of ev¬ 
idence, is required. 

b. Phenomena of Memory in General 

The strength of memory of an event is ordinarily 
in proportion to its recency, the attention given to it, and 
its novelty or Intercst to the observer; one of a number 
of iike experiences or events, without speciai circum- 
stances or the cailing of speciai attention, Is not likely 
to be remembered. Memory retalns the substance of 
events better than their precise order; and memory of 
transactione involving many names, dates, and amounts 
must be frali. 

In weighing testimony, allowance is to be made 
for actual or presumptive want of recollection of 
facts occurring at a remote date,i8 and greater 


In patent interference proceedingrs 
see the C.J.S, title Patents § 127, 
also 48 C.J. p 157 note 50. 
Bmployer defendln? agrainst in- 
jured employee^s claim for compen- 
sation on ground of a prevlous con- 
dltlon was required to prove such 
condition to have ezlsted without 
any reasonable doubt.—^Frayler v. 
United Cork Co., 182 A, 273, 14 N.J. 
Misc. 91. 

13. N.C.—Williams v. Blue Ridge 
Buildingr & Loan Ass*n, 177 S.B. 
176, 207 N.C. 362. 

14. U.S.—^Leonard v. St. Joseph 
Lead Co., C.C.A.Mo., 75 F.2d 390. 

Ga.—^Lawson v. Wright, 21 Ga. 242. 
Positive and negratlve evidence see 
infra $ 1037. 

ZoferexLoe 

Proof of a negative must at times 
rest on inference.—^Rich^s Case, 17 
N.£!.2d 903, 301 Mass. 545. 

16- IlL—^In re Bzidge*s Batate, 263 
IlLApp. 499, affirmed Crimp v. 
First Union Trust & Savings 
Bank, 185 N.B. 179, 352 IlL 930. 

Ifti U.S.—^Majestic Securlties Cor¬ 
poration V. Commlssioner of In- 
temal Revenue, C.aA., 120 F.2d 
, 12—Southern Ry. Co. v. Stewart, 
G.CLA.MO., 119 F.2d 86, modlfylng. 


D.C., 115 F,2d 317—^Leonard v. St. 
Joseph Lead Co., C.C.A.Mo., 76 F. 
2 d 390. 

Ala.—^National Surety Co. v. Julian, 
160 So. 474, 483, 227 Ala. 472, 
quotlng Corpus Juxls—^Bankers' 
Mortg. Bond Co. v. Rosenthal, 146 
So. 456, 461, 226 Ala. 135, citing 
Corpus Juris. 

Tex.—Traders & General Ins. Co. v, 
Crouch, Civ.App., 118 S.W.2d 660, 
654, citing Corpus Juris—Ameri¬ 
can Surety Co. of New Tork v. 
Underwood, Civ.App., 74 S.W.2d 
551, 554, citing Corpus Juris, error 
refused. 

23 C.J. p 27 note 69. 

SliglLt evldeiLes is sufficient to in- 
noduce, or make out, a prima facie 
case to prove the existence of a 
negative.—Owens v. Carmlchaers U- 
Drlve Autos, 2 P.2d 680, 116 Cal. 
App. 348—Schlake v. McConnell, 267 
P. 176, 83 Cal.App. 726. 

Corpus Juris cited in application 
of text rule to weight and sufficiency 
of evidence in crlminal prosecution. 
—Nichols V. U. S., C.C.A.Fla., 48 P. 
2d 46, 49. 

Dlsolslmer of knowledsre 
That Janitor dlsclaimed knowledge 
of leaky gutters or other cause of 
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ice on railroad platform did not Jus- 
tlfy concluslon that there was no 
other source from which water could 
have come except gutter.—^Wessman 
V. Boston & M. R. R., 162 A. 476, 
84 N.H. 476. 

Fallure of oue to hear as not prov- 
ing fallure of others 
Testimony that witness was near- 
est person speaking alleged slander- 
ous words and did not hear such 
words was held not evidence that 
others present did not.—Stames v. 
St. Joseph Ry., Llght, Heat & Power 
Co., App., 22 S.W.2d 73, affirmed 62 
S.W.2d 852, 331 Mo. 44. 

17- N.J.—^Rabinowltz v. Hawthome, 
98 A. 315, 89 N.J.Law 308—Adams 
V. Adams, 17 N.J.Bq. 324, 825. 
Relation between condition of mem¬ 
ory and credit of witness see infra 
8 1026 c. 

18. U.S.—Peirce-Smlth Converter 

Co. V. United Verde Copper Co., 
D.C.Del., i9'8 F. 763, affirmed, C.C. 
A, United Verde Copper Co. v. 
Peirce-Smlth Converter Co., 7 F. 
2d 13. 

N.T.—^Whlte V. Idsardl, 300 N.Y.S. 

1289, 253 App.Dlv. 96. 

23 C.J. p 27 notes 78, 79—1>2 C.J. p 
113 note 8 [f] (1), (2). 
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credit may be given to the swom or unswom state- 
meilts of a person when made near to the time of 
the fact under investigation than to his contrary 
testimony at a much later time.i® An impression is 
remembered the better in proportion as it is at- 
tended to,20 and the attention given to, and the 
recollection of, a particular fact or occurrence are 
ordinarily in proportion to its novelty or interest 
to the observer it is difficult or impossible to re- 
call by effort of memory ordinary circumstances at- 
tending one of a multitude of like experiences oc- 
curring in a person*s daily life or vocation .22 Thus 
persons who witness signatures to ordinary writ- 
ten documents rarely have a definite memory of 
the matter for any considerable length.of time,23 
and indeed the circumstances attending the execu- 
tion of a will are naturally soon forgotten by one 
who frequently witnesses wills,^^ or probably by 
anyone else after great lapse of time.25 The same 
observation applies to the memory of officers taking 
acknowledgments.26 A person’s memory of a 
casual event is reinforced by having his attention 
specially called to it, while the details are stili ac- 
cessible to recollection,^? and a startling occur¬ 
rence may justly be supposed to prompt a person's 
memory to hark back and recall the presence or 
absence of causative circumstances, within his cog- 
nizance, which alone would have made no impres¬ 
sion on the memory so also an extraordinary 
or unusual incident in an ordinary transaction may 
preserve the memory of the latter, when it would 
otherwise perish.23 Memory is more tenacious of 
the substance of events than of their precise or- 


der, when thcy are nearly contemporaneous,®® es- 
pecially if they are of an exciting character.®^ 
Memory of transactions involving a great number 
of names, dates, amounts, etc., must be frail.®® 

c. Eelation betweeu Oonditiou of Memory and 
Weight and Sufficiency of Testimony 

The statements of witnesses as to what they re- 
member or do not remember must be welghed accordlng 
to common experlence with the capabllltles and frafltles 
of normal persons’ memorles. Forgetfulness of collateral 
and unimportant facts does not usually affect the rest of a 
witness’ testimony; and testimony which Is bellevable 
oniy on the hypothesis that the witness has an extra¬ 
ordinary memory Is reduced to a minimum value. 

A determination of what may be within the mem¬ 
ory of a witness not shown to be abnormal must 
be based on common experience with normal indi- 
viduals.3® Thus the credibility of a witness, and 
the weight of his testimony, may be impaired by 
the positiveness and exactness of his statements as 
to matters which it is not probable would have 
strongly impressed him,®^ or which would almost 
certainly have been obliterated from his mind by 
lapse of time and a throng of later impressions,®® 
especially where many of the witnesses to the same 
fact forbear to testify with exactness;®® and the 
unfavorable inferences against such a witness are 
emphasized by contrast when he admits weakness 
of memory with regard to facts of no greater mo- 
ment than those he professes to remember.®? In 
balancing the testimony of any witness against op- 
posing testimony, probabilities, or presumptions, the 
fact that he cannot recollect, or cannot recollect cor- 
rectly, what a person of normal memory would 


19. Mo.—^Pulitzer v. Chapman, 8'6 S. 
W.2d 400. 337 Mo. 298. 

23 C.J. p 28 note 80. 

Effect of former evidence see supra 
§ 402. 

20. Or.—Dean v. Dean, 70 P. 1039, 
42 Or. 290, 296. 

23 C.J. p 28 note 81—42 C.J. p ll^ 
note 3 [f] (2). 

21. XJ.S.—Hayden v, Suffolk Mfgr. 
Co., C.C.Mass., 11 P.Cas.No.6,261, 
afflrmed 3 WbXL 316, 18 L.Ed. 76. 

23 C.J. p 28 note 82, 

Concnzxent facts 

A fact may easily depart from 
memory when it was concurrent with 
another fact of vastly preponderat- 
ingr Interest.—Clark v. Clark, 30 A 
81, 52 N.J.Eq. 650—23 C.J. p 28 note 
84. 

SKeoollectlon of oiie’s own. octs is 
presumptively better than that of 
others who had not equal interest 
or concem in his dolngrs.—^In re Raw- 
son, D.C.Mass., 9 F.Cas.No.4,837, 2 
liowell 519—23 O.J. p 28 note 83, 


^22. XJ.S.—^Mack v. Spencer Optical 
Mfg. Co., C.C.N.T., 52 P. 819. 

23 C.J. p 28 note 86. 

23. Tex.—Hutcheson v. Meazell, 64 
Tex. 60'4. 

22 C.J. p 29 note 87. 

24. N.J.—Den v. Matlack, 17 N.J. 
Law 86. 

23 C.J. p 29 note 88. 

25. JSr.J.— Davis v. Elliott, 86 A 
1092, 55 N.J.EQ. 473. 

23 C.J. p 29 note 89. 

26. Mo,—^Riecke v. Westenhoff, 10 
Mo.App. 358, afdrmed 85 Mo. <642. 

23 C.J. p 29 note 90. 

27. N.J.—^Knowlden v. Biiowlden, 
Ch., 52 A. 377, 379. 

23 C.J. p 29 note 91. 

28. Pa.—Corcoran v. Pennsylvanla 
H. Co., 53 A 240, 203 Pa. 380. 

23 C.J. p 29 note 92. 

29. Md.—Manufacturers' Nat. Bank 
V. Swlft, 17 A 336, 70 Md. 515, 14 
AulS.B- 381. 

23 C.J. p 29 note 93. 
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30. N.T.—^Rieben v. Hlcks, 3 Bradf. 
Surr. 863. 

31. N.T.—^Bhrhard v. Metropolitan 
St. R. Co., 68 N.T.S. 457, 58 App. 
Div. 613, 614. 

23 C.J. p 29 note 98. 

32. Md.—Owens v. State, 10 A 210, 
302, 67 Md. 307. 

33. La.—^Wlmbish v. Mayer, 81 So. 
373. 144 La. 865. 

84. U.S.—Lee Sing Far v. U. S.. 

Cal., 94 P. 834, 35 C.C.A 32*7. 

23 C.J. p 34 note 67. 

Credibility and Impeachment of wit¬ 
nesses grenerally see the C.J.S. tl- 
tle Witnesses §S 458-490, also 70 
C.J. p 759 note 8—p 820 note 20. 

35. N.J.—Gordon’s Case, 26 A 268, 
50 N.J.Eq. 397, afflrmed 30 A 19, 
52 N.J.Eq. 317. 

36. N.T.—^Porteus v. Holm, 4 Dem. 
Surr. 14. 

23 C.J. p 35 note 69. 

37. N.J.—Gordon*s Case, 26 A 268, 
50 N.J.Eq. 397, afflrmed 30 A 19, 
52 N.J.Eq. 317. 

23 CJ. p 3'5 note 70. 
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hardly forget will detract more or less, according 
to circumstances, from the weight of his testimony®^ 
and from the weight to be given to what he affinns 
with confidence and indeed it has been said that 
*'under some circumstances, feigned forgetfulness 
of a fact may be very satisfactory proof of its ex- 
istence.”^® Where a witness' memory is conclu- 
sively shown to have been incorrect as to a sub- 
stantial part of a transaction, it may raise a strong 
probability that he was mistaken as to other parts.^^ 

Lapse of memory,^2 or positive misrecollection,^^ 
of collateral and unimportant facts does not usu- 
ally affect the rest of the witness’ testimony, al- 
though it might not escape comment in a close case 
or where indubitable proof is demanded.^^ 

Pretematural memory, While history records a 
few examples of men possessing preternatural mem¬ 
ory, ^ 5 the fact that memory is fallible, as is com- 
monly known,^® reduces to a minimum value testi¬ 
mony which cannot be believed except on the hy- 
pothesis that the witness is gifted with a memory 

which is “amazing,”^^ “extraordinary,”48 '‘incredi- 
bi|”49 ‘'iinpossible,”50 ‘'miraculous,”^! or “such as 
would constitute a prodigy.”52 However, special 


considerations may in a particular instance con¬ 
vince the court that a witness really has an excep- 
tionally strong memory.^® 

d. Discrepandes between Testimony of Wit- 
nesses 

Exact slmFlarfty fs characteristic of corruptly pre- 
arranged testimony, and, uniess the dlscrepancies are 
gross, differences in the recollection of wltnesses do not 
affect the credit due to the substance of thelr testi¬ 
mony. 

Among the ignorant, the strongest proof of the 
truth of testimony derived from several witnesses is 
the fact. that the statements of each are nearly iden- 
tical with those of the others;®^ experienced judg- 
es, however, are peculiarly aware that exact sim- 
ilarity is characteristic of the testimony of corrupt 
witnesses whose evidence has been prearranged.55 
It is expected that honest witnesses in speaking of 
a past transaction will not all reproduce it, in de- 
scription, with the same fulness of detail,56 and 
differences in their recollection do not affect the 
credit due to the substance of their testimony in 
which they agree,®*^ although it might be other- 
wise in case of gross discrepancies.^S 


sa TT.S.—The Santisslma Trinldad, 
Va., 7 Wheat. 283, 5 L-Ed. 454, sif- 
flrmlngr Chacon v. Bigrhty-Nine 
Bales of Cochineal, 5 F.Oas.No.2,- 
568, 1 Brock. 478. 

N,T.—In re Dreyer's Estate, 275 N. 

T.S. 839, 163 Mlsc. 624. 

23 C.J. p 35 note 71. 

Testimony may he whoUy dlsre- 
gnrded if the trlers of contested is- 
sues are not satisfled of its verlty 
hecause of lack of recollection of 
the -witnesses.—^In re Dreyer's Es¬ 
tate, supra. 

39. N.T.—In re Dreyer’s Estate, su¬ 
pra. 

23 C.J. p 35 note 72. 

40. N.J.—Haydock v. BEaydock, 33 
N.J.Eq. 494, afflrmed 84 N.J.Eq. 
670, 38 Am-R. 386. 

41. Wash.—^Forrer v. John Davls & 
Co., 169 P. 696, 92 Wash. 452. 

Credibility of witness as aifected by 
false testimony grenerally see the 
C.J.S. title Witnesses § 469, also 
70 C.J. p 783 note 24-p 788 note 64. 
43. U.S.—^The Nabob, D.C.Mich., 17 
P.Cas.N'o.10,002, 1 Brown Adm. 116. 
23 C.J. p 36 note 74. 

43. N.J.—Davis v. Elliott, 36 A. 

1092, 66 N.J.Eq. 473. 

23 C.J. p 36 note 75. 

44b N.J.—Adams v. Wells, 63 A, 610, 
64 N.J.Eq. 211. 

23 C.J. p 36 note 77. 

46. Ga.—Miller v. CJotten, '5 Qa. 341. 
23 C.J. p 29 note 1. 

46. U.S.— Tounar. V. Wolfe, aC.W.Y.. 


120 P. 956, afflrmed 130 P. 891, 66 
C.C.A. 199. 

23 C.J. p 30 note 2. 

Veraoity not Impeached 
That court attributes frailty of 
memory to a witness is no Imputa- 
tion against his veraoity.—Simpson 
V. Barper, lll S.W.2d 882, 21 Tenn. 
App. 431. 

47- Ala—^Whltney v. Jasper Lane 
Co., 24 So. 269, 119 Ala 497. 

23 C.J. p 30 note 3. 

48. Mlch.—Grosvenor v. Harrison, 
19 N.W. 961, 64 Mlch. 194, 199. 

23 aj. p 30 note 4. 

49- 17.J.—^Midmer v. Midmer, 26 N. 

J.Eq. 299, afflrmed 27 N.J.Eq. 648. 
23 C.J. p 30 note 6. 

50. IJ.S.—Toung V. Wolfe, C.C.N.T., 
120 P. 966, 960, afflrmed 130 P. 891, 
6'6 C.C.A. 199. 

23 C.J, p 30 note 6. 

51- U.S.—Sing-er Mfg. Co. -v, 
Schenck, C.C.N.T., 68 P. 191, af¬ 
flrmed 77 P. 841, 23 C,C.A. 494. 

23 C.J. p 3.0 note 7. 

52. N.J.—Cooper v. Caxllsle, 17 N. 
J.Eq. 626. 

23 C.J. p 30 note 8. 

53. N.J.—^McConnell v. American 
Bronze Powder Mfg. Co., 6 A. 786, 
41 N.J.Bq. 447, afflrmed 17 A. 1104* 
44 N.J.Eq. 603. 

23 C.J. p 30 note 10. 

Tests of A witness’ XAooUectlon 
have been held Inadmlssible to show 
that he had a remarkable memory. 
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—Richmond v. Denny, 191 P. 654, 47 
Cal.App. 745. 

64. N.J.—^Adams v. Adams, 17 N.J. 
Eq. 324. 

55. N.J.—^Adams v. Adams, supra 
23 C.J. p 34 note 62, p 36 note 6. 
Collusion alCecting credibility of 
witnesses generally see the C.J.S. 
title Witnesses § 470, also 70 C.J. 
p 777 notes 78-81. 

Discrepancy as to dates see infra S 
1029. 

Snspioion is lessened where wit- 
nesses gi-ving simllar testimony 
lived together and the event testl- 
fled about Is one over which they 
must have conversed much Cf.mong 
themselves.—^Patjo v. Seidel, 33 So. 
737, 109 La 699. 

66 . La.—^Boni v. Sovereign Camp, 
W. O. W., App., 164 So. 678. 

28 C.J, p 84 note 63, p 36 note 4. 

57. Colo.—Vasquea v. Morrow, 107 
P.2d '246, 106 Colo. 640. 

La.—^Bonl v. Sovereign Camp, W. O. 

W., App., 164 So. 678. 

23 O.J. p 34 note 64. 

One witness’ nnoextalirty' in recol- 
lectloni where witnesses jolntly In- 
spected the situs of accident, does 
not Impalr the certain testimony of 
other witness.—^Vasquez v. Morrow, 
107 P.2d 246, 106 Colo. 640. 

58. N.J.—Mulock V. Mulock, 31 N.J. 
Eq. 594, reversed on other grounds 
32 N.J.Eq. 848. 

28 aj. p 84 note 66. 
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e. Age of Witness 

The memory of an aged witness may, but need not 
necessarilyf be regarded as untrustworthy as to recent 
events. Adult, and even aged, wltnesses may well re- 
member events occurring In thelr early Uves, but such 
testimony shouid be received with caution. 

In weighing testimony, the old age of a witness 
may support a presumption that his memory is to 
a considerable extent untrustworthy in respect of 
recent events,®® and not altogether perfect as to 
transactions in his adult life.®® On the other hand, 
such witnesses are often entitled to the credit of 
remembering what took place in their childhood or 
youth as accurately as persons of unimpaired fac- 
ulties,®^ especially if it was a matter of domestic 
interest,®2 and even as to recent impressions and 
events defective memory is not always a concomi- 
tant of old age.®® 

A witness of mature age may well remember facts 
that occurred in his childhood,but his testimony 
shouid be received with caution.®® Indeed, as to 
matters of no special interest and without domes¬ 
tic connection, it is unwise to depend much on the 
testimony of persons quite young at the time of 
the occurrences as to which they testify,®® confi- 
dence in the testimony being greatly reduced if the 
witness was of extremely tender years;®^ and the 
general credit of the witness may be destroyed by 
his recklessness in this respect.®® 


f. Other Particular Matters Affectmg Memory 

Among other matters affecting the accuracy of a 
witness’ memory are confusion of different events, er- 
roneous Inferencea, bias, opportunity for refreshment, as 
by memorandum, mental and physical condltion, and 
illlteracy. 

One who frequently hears of an occurrence or 
statement may come honestly to believe that he ac- 
tually witnessed or heard it.®® It is also true that 
the memory of an honest and intelligent person is 
likely to mingle with a transaction subsequent facts 
and occurrences and statements of other persons,'^® 
and that a witness may have formed and intensi- 
fied an impression by perpetually thinking on the 
subject."^^ Transition from erroneous inference 
to erroneous memory is a common phenomenon.*^® 
Concomitants of one experience may in recollection 
get mixed with those of a similar experience,^® 
and the date of an event may be confounded with 
the date of a preceding conversation in anticipation 
of it.74 

The hias of a witness has a well known and per- 
nicious influence in quickening or deadening his 
memory,"^® and much allowance is made therefor in 
weighing his testimony, even though he is of good 
character.*?® This is especially true when he testi- 
fies to conversations with, or oral statements made 
by, others,*?*? to declarations of persons since de- 
ceased,*?® or to the contents of a lost document.^® 


59. U.S.—Bentley v. Phelps, C.C. j 
Mass., 3 F.Cas.No.1,331, 2 Woodb. 
& M. 426. 

23 C.J. p 30 note 1*2. 

Age of witness as affecting credibil- 
ity generally see the C.J.S. tltle 
Witnesses § 470, also 70 C.J. p 766 
notes 19-24. 

50- Qa.—Parke v. Poster, 26 Ga. 466, 
71 Am.D. 221. 

23 C.J. p 30 note 13. 

61. U.S.—McClaskey v. Barr, C.C. 
Ohio, 54 F, 781. 

23 C.J. p 30 note 14. 

Perfect conslstency has been re- 
aulred In order to credit testimony 
given more than flfty years after 
the occurrence as to a matter oc¬ 
curring when the witness was not 
more than seven years old.—Parker 
V. Chambers, 24 Ga. 618. 

62. Ky.—Davis v. Meaux, 22 S.W. 
324, 15 Ky.L. 308. 

Ohio.—Sperry v. Tebbs, 10 Ohio Dec., 
Reprint, 318, 20 Cinc.L.Bul. 181. 

63. U.S.—Bentley v. Phelps, C.C. 
Mass., 3 r.Cas.No.1,331, 2 Woodb. 
& M. 426. 

23 C.J. p 30 note 16. 

64. Ga.—Parke v. Poster, '26 Ga. 46‘6, 
470, 71 Am.D. 221. 

23 C.J. p 80 notes 17, 18. 


65. 111.—Moffett V. South Park, 28, 
N.B. 975, 138 111. 620. 

23 C.J. p 30 note 19. 

66. Pa.—^Lewars v. Weaver, 16 A 
514, 121 Pa. 268. 

23 C.J. p 31 note 20. 

67. Pa.—Sheehan’s Bstate, 20 A 
1003, 139 Pa. 168. 

23 C.J. p 3'1 note 21. 

68« Ky.—Patrick v. White, 6 B.Moa 
330. 

23 C.J. p 81 note 22. 

69. Ga.—Miller v. Cotten, 6 Ga. 841. 

23 C.J. p 32 note 44. 

70. U.S.—Peirce-Smith Converter 
Co. V. United Verde Copper Co., I>. 
C.Del., 298 P. 763, afflrmed, C.C.A, 
United Verde Copper Co. v. Peirce- 
Smith Converter Co., 7 r.2d 13. 

23 C.J. p 82 note 45. 

71. N.T.—Cunningham v. Burdell, 4 
Bradf.Surr. 343. 

23 C.J. p 3'2 note 46. 

72. N.J.—Stiefel v. Stiefel, Ch., 36 
A. 287. 

23 C.J. p 32 note 47. 

73. U.S.—^Peirce-Smith Converter 
Co. V. United Verde Copper Co., D. 
C.Del., 298 P. 763. afflrmed, C.CA., 
United Verde Copper Co. v. Peirce- 
Smith Converter Co., 7 P.2d 13. 

28 C.J. p 83 note 48. 


74. U.S.—Williams v. The Vim, D. 
C.N.T., 29 P.Cas.No.l7,744a. 

75. Pa.—Miller v. Cohen, 34 A. 219, 
173 Pa. 488. 

23 C.J. p 33 note 5'2. 

Bias; 

As affecting welght of evidence 
generaJly see Infra § 1031. 

In: 

Bstlmates ot time see infra $ 
10’30. 

Testimony as to contents of 
• written instrument see infra 5 
1028. 

76. La.—Boni v. Sovereign Camp, 
W. O. W., App., 164 So. 678. 

N.T.—In re Dreyer's Estate, 275 N.T. 

S. 839, 153 Mlsc. 624. 

23 C.J. p 33 note 63—4'2 C.J. p 113 
note 3 [f] (3). 

77. N.J.—Ramsdell v. Streeter, 48 A 
6-76, 62 N.J.Bq. 718. 

23 C.J. p 33 note 54. 

Weight of testimony as to unsworn 
statements generally see supra § 
265. 

78. N.J.—^Moore v. Kraemer, 26 A. 
961, 60 N.J.Bg. 776. 

23 C J. p 34 note 55. 

Testimony as to statements of de- 
cedents generally see supra 5 266. 
i 79. N.J.—Le Pard v. Russell, Gh., 
89 A 1059. 
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So also “witnesses whose memories are prodded by 
the eagemess of interested parties to elicit testi- 
mpny favorable to themselves are not usually to be 
depended on for accurate Information ;”80 but no 
presumption of law is here involved,®^ and the can¬ 
dor and moderation of the witness may relieve him 
from suspicion and justi fy full confidence in his 

testimony.*2 

Memory refreshed. That a thing forgotten on 
one day may be remembered on another, by atten- 
tive and care fui recollection^^ or by conference with 
other witnesses to the same facts,^^ is an irregu- 
larity in the process of memory which courts fully 
recognize. Stili, courts are accustomed to inquire 
by what means a memory once confessedly faded 
was revived,*5 and, unless the answer is satisfac- 
tory, the testimony of the witness may be lightly 
regarded^S or rejected as clearly fictitious.^*^ A wit¬ 
ness' memory of a remote transaction may be aid- 
ed by the circumstance that he testified on a for¬ 
mer occasion when his memory was presumably 
fresh,^® or that the transaction has for other rea- 
sons occupied his mind from time to time.89 A 
contemporaneous memorandum made by the witness 
may not only serve to refresh his memory but may 
enhance the value of his testimony but no such 
enhancement can resuit from the use of a memo¬ 
randum made some time after the transaction^^ or 
based on information fumished by another.^^ 

Mental and physicol condition of witness. The 


ability of a witness to recall accurately the details 
of a transaction is largely affected by his mental^^ 
and physical»^ condition at the time when it oc- 
curred or when remembrance is suggested or at- 
tempted. Intoxication tends to impair the accuracy 
both of observation and of memory.95 The illness 
of a witness when his testimony is taken,®6 or ad- 
mitted lapses of memory due to sunstroke,^'^ may 
render his evidence valueless. Discrepancies attrib- 
utable to fatigue induced by long cross-examina- 
tion are excusable; that is to say, they do not nec- 
essarily impugn the general credibility of the wit¬ 
ness. 

lUiteracy, Courts take judicial notice that per- 
sons engaged in business, who cannot read and 
write, have their faculty of memory more acute- 
ly educated, for the reason that they are compelled 
to depend on their memory and cannot rely on writ- 
ten memoranda.®® 

§ 1027. Memory of Oral Statements 

The fallibility of human memory with respect to 
oral statements is discussed in §§ 265-269 supra. 

§ 1028. Memory of Contents of Written In¬ 
struments 

The memory of a witness may be sufficient to prove 
the contents of a written Instrument, but the weight of 
his recollections is affected by such considerations as 
lapse of time, his age, his Interest or bias, his ability 
to remember other matters, his experience with such 


80. TT.S.—'Waslibum & Moen Mfg-. 
Co. V. Beat 'Em AU Barbed-Wire 
Co.. 12 S.Ct. 443, 143 U.S. 276, 284, 
36 L.Ed. 154. 

81. N.C.—Wiseman v. Cornlsh, 53 N. 
C. 218. 

23 C.J. p 34 note 58. 

82. N.J.—^Younir V. Toungr, 27 A. 627, 
61 N.J.Eg. 491. 

23 C.J. p 34 note 59. 

83. N.J.—Stewart v. Stewart, 40 A. 
438, 56 N.J.Eq. 761, affirmed 40 A. 
438, 67 N.J.Ea. 664. 

23 C.J. p 31 note 25. 

84b U.S.—The Fortitude. C.C.Mass., 
9 F.Cas.No.4,953, 3 Sumn. 228. 

85. Eng".—Saph v. Atkinson, 1 Add. 
Eccl. 162, 162 Reprint 67. 

23 C.J. p 31 note 27. 

86 . Ala.—Calloway v. Vamer, 77 
Ala. 641, 64 Am.R. 78. 

23 C.J. p 31 note 28. 

87. N.J.—^Liokerson v. Stillwell, 13 
N.J.E<1. 367. 

23 C.J. p 31 note 29. 

88 . IdaJho.—State v- Marren, 107 P. 
903, 17 Idaho 766. 

89l Me.—State v. Stain, 20 A. 72, 82 
Me. 472. 

23 (XJ. P 31 note 31. 


9a U.S.—-Hartman v. The Will, D.a 
Pa., 11 F.Cas.No.6,163. 

23 C.J. p 31 note 33. 

Refresblnsr memory with written 
memoranda generally see the C.J.S. 
title Witnesses § 358, also 70 C.J. 
p 580 note 79-p 600 note 62. 
Corpns JnxiB seotlon refexred to 
In connectlon with crlmlnal prosecu- 
tlon for murder where it was held 
proper for a witness to testify by 
examiningr memoranda.—State v. Jen- 
sen, 78 P.2d 600, 602, 194 Wash. 615. 

91. K.H.--Watson t. Walker, 23 N. 
H. 471. 

23 C.J. p 31 note 34. 

92. N.T.—^Kirschner v. Hirschberg, 
90 N.Y.S. 351. 

93. N.H.—^Plper v. Boston & M. R, 
Co., 72 A. 1024, 76 N.H. 228. 

Mental capacity as affectlngr credl- 
bility of witness see the C.J.S. ti¬ 
tle Witnesses § 470, also 70 C.J. p 
763 note 63-p 766 note 24. 

Sffect of Injnxy 

Incapabillty of memory for a long 
time after a peurty sustalned an In- 
jury does not make his testimony 
valueless as to matters preceding the 
injury.—^Dunton v. Hlnes, D.C.Me., 267 
F. 452. 


94. Or.—^Dean v. Dean, 70 P. 1039, 42 
Or. 290. 

23 C.J. p 31 note 38. 

Physica! condition of witness affect- 
Ing mental capacity and credibility 
generally see the C.J.S. title Wit¬ 
nesses § 470, also 70 C.J. p 763 
note 63-p 766 note 24. 

95. Tex.—^Harns v. Freeman, Civ. 
•App., 76 S.W.2d 667, 568, cltlng 

Corpus Juils. 

23 C.J. p 31 note 39. 

Corpus Juris section referred to 
in a case of crlmlnal prosecution for 
murder in which the court mentions 
as generally recognized the fact that 
Intoxication at the time of an event 
at least tends to Impair a witness' 
later recollection of it.—Roberts v. 
State, 36 S.W.2d 176, 177, 117 Tex.Cr. 
418. 

98. N.J.—Graham v. Graham, 26 A. 

368, 364, 60 N.J.Eq. 701. 

23 C.J. p 32 note 40. 

97. Mass.—^Lewis v. Eagle Ins. Co., 
10 Gray 508. 

23 C.J. p 32 note 41. 

98. Vt.—^La Fiam v. Missisquol Pulp 
Co., 62 A. 626, 74 Vt. 126. 

23 C.J. p 32 note 42. 

99. N.T.—^Matter of Cross, 32 N.T.S. 
933, 86 Hun 343. 
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matters as the wrtting evidenees, and his opportunity to 
refresh his memory. 

While the recollection of a witness may be suffi¬ 
cient to prove the contents of a written instrument,! 
the difficulty of retaining’ in the memory the con¬ 
tents of a written instrument after much lapse of 
time is recog^nized by courts,^ Especially is testi- 
mqny as to the contents of a writing untnistworthy 
where the witness is aged and acquired his asserted 
knowledge of such contents when he was quite 
young;^ and a nonprofessional witness who affects 
to remember complicated provisions with extraordi- 
nary certainty after a great many years is open to 
suspicioni The same is true where the witness 
was a youth when he read the instrument, had no 
special reason to impress the contents on his mem¬ 
ory, and was unfamiliar with such documentsi The 
fact that the witnesses are interested or otherwise 
biased always evokes adverse coimnent,® and it is 
recognized that repeated conferences by a friendiy 
witness with the parties in interest conceming the 
matter to which he testifies are not calculated to 
guide his memory to exact truthi 

The fact that a witness is clearly mistaken in 
some other parts of his testimony tends to impeach 
the accuracy of his memory of the contents of a 
writing to which he testifies,^ and faith in the tes¬ 
timony of a witness given with remarkable preci- 
sion may be greatly shaken by his inability to recol- 
lect with equal accuracy the contents of important 
documents of a similar character in his own pos- 
session;® but the fact that a witness does not re¬ 
member the minutiae of the contents after several 
decades ought not seriously to impair confidence in 
his memory of the general character of the instru- 
ment.io 

It has been intimated that the memory of a wit- : 


ness who testifies from hearing the instrument read 
would not be so reliable as though he had read the 
instrument itself.^l The date of an instrument is 
the part least likely to make an impression on the 
memory.i^ The language of an instrument ex- 
pressing its main object would be more likely to at- 
tract attention and adhere to the memory than 
qualifications of its essential provisions.^® 

The memory of a conveyancer as to the form of 
a deed drawn by him should be deemed superior to 
the memory of a person who was present when the 
deed was made and cognizant of its contents but 
who had no knowledge of the different forms of 
conveyancing.14 The fair and impartial testimony 
of an experienced lawyer who drew the document 
and gave the transaction his careful personal atten¬ 
tion is perhaps the strongest direct evidence that 
could be produced,i5 particularly where the provi¬ 
sions of the instrument are simple,or the memory 
of the witness is refreshed by a memorandtun.^^ 
Testimony of an intelligent lawyer who read the in¬ 
strument for a special purpose is also cogent evi¬ 
dence and in a case where one who was named 
sole executor and residuary legatee in a brief will, 
read it several times, and made a draft of the sub- 
stance of it, his testimony to its contents sufficed 
to establish the will.i® 

Positive testimony to a particular stipulation in 
an instrument overcomes testimony of persons who 
merely state that they did not notice it.20 

§ 1029. Memory of Dates and Time of Day 

Court8 have littie or no faith In a witness’ recollec¬ 
tion of dates or the time of day of events ff he does 
not reckon or fix them by means of rellable assoclated 
facts or events. Conversely, discrepancles between wlt- 
nesses concernlng dates or the time of day do not ordi- 


1. Colo.—Walker v. Drogmund, 74 P. 
2d 1235, 101 Colo. 521. 

Welght of evidence of lost instru¬ 
menta generally see the C.J.S. title 
Lost Instruments §§ 13, 27. 30, 
also 38 C.J. p 269 note 23-p 261 
note 47, p 279 note 6--p 281 note 
37, p 282 note 66. 

2. Pa.—In re Bolton, 14 Pa.Co. 676. 
23 C.J. p 36 note 81. 

3. Va.—^Apperson v. Dowdy, 1 S.H. 
106, 82 Va. 776. 

23 C.J. p 36 note 82. 

4- Ala.—^Whitney v. Jasper Land 
Co.. 24 So. 259, 119 Ala. 497. 

23 C.J. p 36 note 83. 

5. Va.—Tlxom€Ls v. Ribble, 24 S.E. 
241. 

e. Va.—Thomas v. Hibble, supra, 

23 C.J. p 36 note 85. 

Bias as afCecting: 

Weigbt of witness' recollection 
generally see supra S 1026 f. 


Witness' credibllity generally see 
the C.J.S. title Witnesses §§ 638- 
672, also 70 C.J. p 936 note 9- 
p 1011 note 16. 

7. Conn.—^In re Johnson, 40 Conn. 
687. 

a 111.—^Bragg V. Geddes, 93 111. 39. 

9. Va.—^Thomas v. Ribble, 24 S.E. 
241. 

la Pa.—^McReynolds v. Longenberg- 
er, 57 Pa. 13, 

23 C.J. p 36 note 91. 

11 . Va.—Apperson v. Dowdy, 1 S.E. 
106, 82 Va. 776. 

23 C.J. p 36 note 92. 

12 . Va.—Thomas v. Ribble, 24 S.E. 
241. 

Memory of dates generally see Infra 
S 1029. 

13. N.J.—^Veghte v. Rarltan Water 
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Power Co., 19 N.J.Bq. 142, reversed 
on other grounds 21 N.J.Bq. 463. 

14. Cal.—^KennifC v. Canfield, 73 P. 
803. 140 Cal. 34. 

la N.J.—Golden v. Knapp, 28 N.J. 
Eq. 606. 

16. U.S.—Southworth v. Adams, C. 
C.Wis., 2>2 P.Cas.No.13,1'94. 11 Blss. 
266. 

17. U.S.—Southworth v. Adams, su¬ 
pra. 

23 C.J. p 36 note 99. 

la N.J.—Warmoth v. Durand, 42 A. 
168. 67 N.J.Bq. 160. 

19. N.J.-~WyckofiC V. WyckofC, 16 N. 
J.Eq. 401. 

2 a U.S.—^Leitch v. Union R. Transp. 

Co., D.C.I11., 16 P.Cas.No.8,224. 
Positive and negative testimony gen- 
erally see Infra § 1037. 
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narfly affect discredftably the aubstance of thelr tes- 
tlmony. 

As witnesses are proverbially inaccurate as to 
dates,courts have little or no faith in a witness' 
recollection of dates^^ or the time of day^S of 
events if he has no collateral fact by which he as- 
certains or fixes them; and his recollection of two 
contemporaneous events proves nothing as to the 
time, unless the date of one of them is known.24 
Conversely, discrepancies between witnesses as to 
the day or time of day of an event do not ordinarily 
affect discreditably the substance of their testi- 
mony.25 

The date of a transaction may and should be fixed 
by associating it with other circumstances of pub- 
lic and unquestioned notoriety, or with credible 
written documents, or with other facts occurring at 
a time clearly proved;^® time of day may be estab- 
lished in this manner as well as by a timepiece.^^ 
Testimony to dates is destroyed or weakened by 
contradicting or casting suspicion on the transac- 
tions named as constituting the data by which the 
time is located.^^ Memory is very likely to confuse 
with one another the dates of transactions of a kin- 


dred character occurring at neariy the same time.29 
A witness may testify to his “impression” as re- 
gards a date, but the weight of such testimony de- 
pends very much on circumstances.Dates do not 
strongly impress themselves on the young.^l 

§ 1030. Estimates of Time 

Courts do not expect witnesses to testify wFth pre- 
cfslon and harmony as to the time consumed In an oc- 
currence, and thclr recollections as to time may be 
affected by their blas, their anxiety or expectation at 
the time of the occurrence, and the crowded character 
of the perlod of occurrence. 

Courts do not expect witnesses to testify with 
precision and harmony with respect to the time con¬ 
sumed in a transaction or occurrence.32 Estimates 
of the duration of short periods of time into which 
much experience is crowded are notoriously inex- 
act,®3 and are apt to be excessive,^^ especially if 
the mind was in a state of anxiety or expectation 
and a witness who assumes to measure time with 
accuracy under such circumstances tends to dis¬ 
credit himself.^® Periods of time are apt to be 
shortened or lengthened in the estimate of biased 
witnesses to accord with their own interests or de- 

sires.37 


C. WEIGHT OE EVIDENCB 


§ 1031. In General 

a. In general 

b. Interest or bias of witness 

c. Inherently incredible or impossible ev- 

idence 

a. In General 

In determinlng the weight of the evidence or fts ef- 
fect In Inducing belief, consideration should be given to 


ail of the evidence, Fts reasonableness In view of sur- 
roundlng circumstances and fnherent probabillties, the 
existence or tack of corroboratlon, the accuracy and 
truthfulness of the witness, and ail attendant and rele¬ 
vant facts accompanying the admlssion of the evidence; 
and the testimony of an Indfvidual witness should be 
consldered as a whole. Dlrect or positive evidence has 
greater weight than opfnfon evidence. 

Generally speaking, the weight of evidence is not 
a question of mathematics, but depends on its ef- 


ai. Mont.—^Vidal v. Kensler, 61 P. 
2d 235, 238, 100 Mont 692, guotiniT 
Corpus Juris. 

23 G.J. p 36 note 6. 

aa. Ky.— BQgley v. Allen, 289 S.W. 

267. 217 Ky. 231. 

23 C.J. p 37 note 7. 

33. Mont.—Vldal v. Kensler, 61 P. 
2d 235, 238. 100 Mont. 592. quotinfir 
Corpus Juris. 

28 C.J. P 37 note 8. 

34. U.S.—Rogrers y. Pltch, N.T., 81 
P. 969, 27 C.C.A. 23. 

N.T.—Cnnningham v. Burdell, 4 
Bradf.Surr. 343. 

35. Pa.—Grow v. Pottsville, 47 A. 
196. 197 Pa. 337. 

23 C.J. p 37 notes 10. 11. 

Plsorepancies between memorles of 
witnesses greuerally see supra S 
1026 d. 

36. D.C.—Storck v. Reichhelm, 44 
APP.D.C. 438. 

28 C.J: p 87 note 12. 


27. U.S.—American Wood-Paper Co. 
v. Glen's palis Paper Co., C.C.N.T., 
1 F.Cas.No.321a, 8 Blatchf. 513. 

23 C.J. p 37 note 13. 

28. N.J.—In re Berdan, 56 A. 728, 66 
N.J.Bq. 681. 

23 C.J. p 87 note 14. 

29L U.S.—^Brooks v. Sacks, Mass.. 81 
F, 403, 26 aC-A. 466. 

23 C.J. p 37 note 15. 

30. N.C.—^McRae v. Morrison, 36 N. 
C. 46. 

31. U.S.—^McClaskey ▼. Barr, C.C. 
Ohio, 64 F. 781, 784. 

32. Pa.—^Bom V. Bulletin Co., 100 
Pa.Super. 300. * 

23 CJ. p 87 note 18. 

Weight of oplnion evidence generally 
see supra SS 667-672. 

33. Miss.—-Tazoo & M. V. R. Co. v. 
Lamensdorf, 178 So. 80, 81, 180 
Miss. 426, quoUng Corpus Juris, 

1068 


and overruling suggestion of error 
177 So. 60. 

23 C.J. p 37 note 19. 

34. U.S.—The Britlsh America, D.C. 
N.y., 4 P.Cas.No.1,896, 10 Ben. 417. 

N-J.—^Davls V. Central R. Co. of New 
Jersey, 62 A. 661, 67 N.J.Law 660. 

35. U.S.—^The Monticello, D.C.Mass., 
17 F.Cas.No.9,T39, 1 Lowell, 184, 
affirmed, C.C., 7 P.Cas.No.3,971. 

Pa.—^Kolder v. McKeesport, W. & 
D. R. Co., 60 A. 948, 201 Pa. 169. 

36. U.S.—Chapin v, The Hattie Ross, 
D.C.Conn.. 6 F.Cas.No.2,598. 

Miss.—^Yazoo & ’M. y. R. Co. v. Lam¬ 
ensdorf, 178 So. 80, 81, 180 Miss. 
426, quoting Corpus Juris, and 
overruling suggestion of error 
177 So. 50, 180 Miss. 426. 

37. N.J.—^Rldge v. Pennsylvania R. 
Co.. 43 A. 275, '68 N.J.Bq. 172. 

Eflect of bias generally see supra 
8 , 1026 f. 
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fect in inducing belief,38 under ali of the facts and 
circumstances proved.39 The triers of fact may and 
should consider and weigh all the evidence in the 
case,^® and cannot arbitrarily reject evidence, 


whether the witness is interested or disinterested,^^ 
although they are not, of course, obliged to believe 
or disbelieve all, or any particular part of, the ev¬ 
idence which is presented to them,^^ or, conversely. 


38. Me.—Chenery r. Russell, 167 A. 
857, 132 Me. 180. 

Pa.—Braunschweigrer v. Waits, 36 A. 
155, 179 Pa. 47. 

Welght of particular evidence: 
Admissione see supra § 382. 

As affected by number of witness- 
es ffenerally see supra S 102'2. 
Comparison of handwritings see 
supra § 895. 

Pocumentary evidence see supra 
§§ 7-63-7715. 

Evidence as to character see su¬ 
pra § 437. 

Evidence as to declarations see 
supra §§ 265-2619. 

Experiments see supra § 592. 
Former evidence see supra § 402. 
Opinion evidence see supra §§ 567- 
572. 

Probative force of presumptions 
see supra § 119. 

^ffeot” of evidence 

(1) The term “efCect" of evidence 
Is used as synonymous with 
"weigrht.”—Jessen v. Donahue, 96 N. 
W. 639, 4 Neb., Unoff., 838. 

(2) '‘Bffect*' of evidence is to be 
dUtinguIshed from “burden df 
proof.”—HUI V. Nlchols, SO Ala. 336. 

That the denlal by oxie party is 
less emphatio than the affii*mance of 
the other party is not to be consid- 
ered in welghing their testiraony, but 
circumstances in evidence may cor¬ 
roborate the latter so that his testi- 
mony will prevail.—Beason v. John- 
ston, 191 N.W. 311, 194 lowa 1100. 

39. Del.—Graham v. National Bank 
of Smyrna, 122 A. 85, 2 W.W.Harr. 
264. 

40. U.S.—Ariasi v. Orient Ins. Co., 
C.C.A.Cal., 50 P.2d 648—The Den- 
ny, D.C.N.J., 40 F.Supp. 92. 

Ark.—Louislana Petroleum Corpora¬ 
tion V. Oil Well Supply Co., 289 S. 
W. 1, 172 Ark. 386. 

Cal.—^Pishman v. Silva, 2 P.2d 473, 
116 Cal.App. 1. 

Conn.—McGrath v. City of Water- 
bury, 149 A. 783, 111 Conn. 237. 
111.—Sulzberger v. Sulzberger, 23 N. 
E.2d 46, 372 111. 240—Rugen v. Van 
Berschot, 274 111.App. 859—Bowers 
V. Heflebower, 24*3 IlLApp. 129— 
Rowan v. Bartonville Bus Line, 
242 Ill.App. 451. 

Ind.—Mid Continent Petroleum Cor¬ 
poration V. Weaver, 5 N.E,2d 146, 
103 Ind.App. 96—Bell v. McCain, 
2 N.E.2d 241, 102 Ind.App. 291. 
I^a.—Johnson v. Hlllyer, Deutsch, 
Bdwards, Inc., App., 185 So. 65'2, 
rehearing denied 186 So. 3'65. 

Mo.—Messer v. St Louis-San Pran- 
cisco Ry. Co., App., 274 S.W. 864. 
Mont.—Betor v. National Biscuit Co., 
■280 P. 641, 85 Mont 481. 


'Pa.—Clapp V. Vellner, 109 A. 636, 
266 Pa. 332. 

Wis.—Christlansen v. Schenkenberg, 
236 N.W. 109, 204 Wis. 823. 

23 C.J. p 38 note 3*2. 

Cru nu latlve elfect of evidence as a 
whole may be greater than Individ- 
ual items composing it—^Dossenbach 

V. Reldhar*s Ex'x, 53 S.W.2d 731. 245 
Ky. 449. 

Ciron m st a n oes and inferences 
Trier of facts should consider, not 
only what -witnesses testify to, but 
also circumstances disclosed by evi¬ 
dence and inferences therefrom in 
determlnlng truth.—^Mlllowners’ Mut 
Life Ins. Co. v. Goff. 232 N.W. 504, 
210 lowa 1188. 

Beference to other teertimoiiy 

(1) The welght of evidence In any 
particular case is always dependent 
on Its relatlon to all evidence in the 
case, and it is not aided or govemed 
by precedent—Smlth v. Godfrey, 205 
N.W. 366, 200 lowa 768. 

(2) Each part of the testimony 
should be considered in reference to 
the entire testimony so as to bring 
about a consistent resuit—^In re Irv- 
lng's Will, 190 N.T.S. 622, 198 App. 
Dlv. 414. 

Oral evidence must be given con- 
slderation with undisputed physical 
facts in evidence to the end of de- 
terminlng value of oraJL evidence* in 
establishing the asserted fact and 
also in coosidering conduct of plain- 
tiff and defendant.—^Robards v. Eman¬ 
sas City Public Service Co., 125 S. 

W. 2d 891, 233 Mo.App. 962. 

41. U.S.—^Boggs & Buhl v. Commis- 
sioner of Internal Revenue, C.C.A., 
34 P.2d 859. 

Ark.—St, Louls-San Prancisco Ry. 
Co. V, Harmon, 15 S.W.2d 310, 179 
Ark. 248. 

Minn.—0'Leary v, Wangensteen, 221 
N.W. 430, 175 Minn. 368. 

Mo.—Bank of Slater v. Harrington, 
266 S.W. 496, 218 Mo.App. 645. 

Ohio.—^Farrell v. Travelers Ins. Co., 
23 N.B.2d 952, 62 Ohio App. 319. 

Or.—Inwall v. Transpacifllc Lumber 
Co., 10’8 P.2d 522. 

Tenn.—^Walters v. Staton, 111 S.W.2d 
881, 21 Tenn. App. 401—Phillips- 
Buttorff Mfg. Co. V. McAlexander, 
15 Tenn.App. 618. 

Tex.—Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W..2d 961, 
error dlsmlssed, Judgment correct. 
Utah.—Jensen v. Logan City, 88 P. 
2d 459, 96 Utah 5'22, afiOirmlng 83 
P.2d 311, 96 Utah 53. 

Vt—Pierre v. Halpln, IS’ A.2d 281. 

23 C.J. p 38 note 33. 
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The testimony of detectives and 
polioe offleers must be considered, 
and its evldentiary value measured 
by the trier of facts by the same 
common tests that constitute the es- 
tabllshed and accepted crlterion by 
which the evldentiary value of the 
testimony of all other witnesses is 
determined.—People v. Arcega, 193 
P. 264, 49 Cal.App. 239. 

Beason for rajeotion 
The testimony of a competent wit¬ 
ness cannot be caprlciously rejected; 
some good reason must appear for 
such actlon, as, for example, that 
his story is inherently Improbable, 
or that it is contradicted by some 
other testimony or by some proved 
fact or circumstances, or by testi¬ 
mony Impeaching his truth and ver- 
aclty.—^Day v. Hopplng, 123 A. 869, 
95 N.J.B<i. 680. 

Mo.—Crain v. McKinley, App., 
222 S.W. 496. 

N.M.—^Medier v. Henry, 101 P.2d 398, 
44 N.M. 276. 

43- U.S.—^Indianapolls Water Co. v. 
McCart, D.C., 1*3 F.Supp. 110, re- 
versed on other grounds, C.C.A., 
89 P.2d 622, certiorari granted Mc¬ 
Cart V. Indlanapolls Water Co.. 6'8 
S.Ct. 14, 302 U.S. 665, 8'2 L.Bd. 613, 
modlned on other grounds 58 S.Ct. 
324, 302 U.S. 419, 82 L.Bd. 336. 

Ark.—^Mlssourl Pac. R. Co. v. Han¬ 
cock, 113 S.W.2d 489, 19'6 Ark. 414. 
Kan.—Johnson v. Soden, 10*3 P.2d 
812, 162 Kan. 284. 

Mass.—^Lydon v. Boston Hlevated 
Ry., 34 N.B.2d. 64'2, 309 Mass. 206 
—^Pulton V. Edison Electric Illu- 
minatlng Co. of Boston, 21 N.B.2d 
609, 303 Mass. 258—^Ashapa v. 

Reed, 182 N.E. 859, 280 Mass. 614— 
Engel V. Checker Taxi Co., 176 N. 
B. 179, 275 Mass. 471—Learned v. 
Hamburger, 139 N.E. '641, 246 Mass. 
461. 

Mont.—Gervals v. Rolfe, 187 P. 899, 
57 Mont. 209—State v. Nlelsen, 187 
P. 639, 67 Mont. 137. 

N.H.—^Hebert v. Boston & M. R. R., 

8 A.2d 744, 90 N.H. 324—Morris v. 
Boston & M. R. R.. 160 A. 52. 85 
N.H. 266. 

N.J.—Shearer v. Schaffer, 147 A. 669, 
106 N.J.Eq. 278, reversed on other 
grounds 168 A. 406, 109 N.J.Eq. 
49—RiehI v. Riehl, 187 A. 787, 101 
N.J.Eq. 15—^Buchanan v. Buchanan, 
68 A. 780, 73 N.J.Eq. 544, reversed 
on other grounds 71 A. 746, 76 N.J. 
Eq. 274, 13'8 Am.S.R. 663, 2'2 L.R. 
A.,N.S., 464, 20 Ann.Cas. 91. 

N.T.—In re Dreyer's Estate, 276 N 
Y.S. 839, 153 Misc. 624. 

Tex.—^Missouri-Kansas-Texas R. Co. 
of Texas v. McKixmey, Civ.App., 
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to ^ve controUing effect to any particular evi- i Evidence is to be weighed according to the proof 
dence.« Mere disbelief of testimony is not affirm- which it was in the power of one side to have pro- 

ative proof of facts of an opposite nature or tend- duced, and in the power of the other to have con- 

ency;« but it has been held that the triers of fact tradicted,47 and the reasonableness of *e evidence 

may be justified in doing more than merely disre- given,*® in view of the surrounding circumstances 

g^rding false testimony, and may infer that the and the inherent probabilities,*® should be consid- 
truth would be unfavdrable to the witness.^® ered in determining its weight. However, the triers 


126 S.W.2d 78'9. afHrmed Missouri, 
K. & T. R. Co. of Texas v. McKin- 
ney. 145 S.W.2d 1081, 136 Tex. 75. 
Va.—Huff V. Huff, 129 S.B. 219, 14‘3 
Va. 46. 

23 C.J. p 38 note 34. 

Bnle otherwlBe stated 

(1) Testimony may be partially 
believed and partially disbelleved by 
the triers of fact. 

Conn.—Leitzes v. F. L. Caulkins Au- 
to Co., 196 A. 145, 123 Conn. 459. 
La.—Goynes v. St. Charles Dairy, 
App., 197 So. 819. 

Mass.—Fitch v. Ingalls, 170 N.E. 833, 
2‘71 Mass. 121. 

Mo.—Grlswold v. Haas, 210 S.W. 856, 
277 Mo. 255, reversing 177 S.W. 
728, 191 Mo.App. 97. 

(2) Trier of fact may reject tes¬ 
timony as utterly false, or so un- 
substantial as to be of no weisrht. 
—^Beveraffe^s Case, 138 A. ®28, 126 
Me. 601. 

Vazla3L€« in testimony 

Generally, when two or more wit- 
nesses introduced by a party vary in 
their statements of facts, such par¬ 
ty has the rig:ht to ask the triers 
of fact to accept as true the state¬ 
ments most favorable to him.—Mas- 
sie V. Firmstone, 114 S.E. 652, 134 
Va. 460, 

44. Cal.—^Wilson v, Kestenholz, 297 
P. 954, 113 Cal.App. 13. 

Mo.—^Bradley v. Becker, 246 S.W. 
561. 296 Mo. 548. 

Tex.—^Liberty Mut. Ins. Co. v. Bog^s, 
Civ.App., 66 S.W.2d 787, error dls- 
missed. 

Wyo.—Salt I>ake Hardware Co. v, 
ConneU, 34 P.'2d 23, 47 Wyo. 145. 
23 C.J. p 38 note 35. 

45» Cal.—^Marovlch v. Central Cali- 
fornia Traction Co., 216 P. 595, 
191 Cal. 296. 

La.—^Ellis V. Kolb, App., 196 So. 89. 
Mass.—^Nichols v. Donahoe, 34 N‘.E.2d 
681, 809 Masa 241—De Blois v. 
Boylston & Tremont Corporation, 
183 N.E. 823, 281 Mass. 498—Rub- 
enstein v. Bconomy Grocery Stores 
Corporation, 174 N.E. 922, 274 

Mass. 608—Caron v. Lynn Sand & 
Stone Co., 170 N.E. 77, 270 Mass. 
340—Gates v. Boston & M. R. R., 
151 N.B. 3'20, 256 Mass. 237—Mc- 
Donougrh V. Vozzela, 142 N.E. 831, 
247 Mass. 65*2—Boice-Perrlne Co. v. 
Kelley, 137 N.B. 731, 243 Mass. 327 
—Martell v. Dorey, 126 N.E. 364, 
235 Mass. 35, certiorari dlsmissed 
Byme v. Martell, 41 S.Ct. 148, 264 
ir.S. '665, 65 L.Ed. 465. 


N.H.—Coleman v. Stacy, 13 A.2d 466, 
91 N.H. 60—Castongruay v. Acme 
Knlttingr Machine & Needle Co., 
136 A. 702. 83 N.H. 1. 

Ohio.—Kazdan v. Stein, 160 N.E. 704, 
118 Ohlo St. 217, afflrming: 1‘60 N.E. 
506, 26 Ohio App. 455. 

Tex.—^Boyd v. ChicaiTO, R. I. & P» 
Ry. Co., Civ.App.. 149 S.W.2d 1063. 
70 C.J. p 760 note 23. 

TThcontradicted testimony on one 
side of an issue cannot be held to 
have establlshed the contrary.—Bon- 
ovan V. White, 276 N.W. 889, 224 
lowa ISIS—Williams Sav. Bank v. 
Murphy, 259 N.W. 467, 219 lowa 839 
—Pike V. Coon, '252 N.W. 888, 217 
lowa 1068. 

45. La.—Eliis v. Kolh. App., 196 So. 
89. 

Minn.—Eckart v. Klel, 143 N.W. 122, 
128 Mlnn. 114. 

47. U.S.—^Mammoth OU Co. v. U. 
S., Wyo., 48 S.Ct. 1, 275 U.S. 18, 
72 L.Bd. 137, afflrmingr, C.C.A., U. 
S. V. Mammoth Oil Co., 14 F.2d 705, 
reverslngr, D.C., 6 F.'2d 330, and 
certiorari ^rranted Mammoth Oil 
Co. V. U. S., 47 S.Ct 332, 273 U.S. 
686 , 71 L.Ed. 840—Philadelphia 

Storag^e Battery Co. v. Kelley-How- 
Thomson Co., C.C.A.Minn., 64 F.2d 
834, certiorari denied 64 S.Ct 68, 
230 U.S. 651, 78 L.Ed. 6*6^—Hender- 
son V, Richardson Co., C.C.A.W.Va., 
25 F.2d 225. 

Conn.—Ezzo v. G^remiah, 142 A. 461, 
107 Conn. 670—^De Marey v. Bni- 
gas, 131 A. 392, 103 Conn. 667— 
Knox V. Binkoski, 12*2 A. 400, 99 
Conn. 682. 

La.—^J. C. Healy Co. v. Burglass, 1 
LeuApp. 741. 

Mo.—Munsill v. Atchison, T. & S. F. 

Ry. Co., App., 234 S.W. 876. 

N.T.—Travelers' Ins. Co. v. Pomer- 
antz, 168 N.E. 21, 246 N.Y. 63, re- 
versing 218 N.Y.S. 490, '218 App. 
Div, 431, aBOrming 207 N.Y.S. 81, 
124 Misc. 250—Conk v. Metropoli¬ 
tan Life Ins. Co.. 296 N.Y.S. 902, 
251 App.Div. 442—Matejunas v. 
Prudential Ins. Co. of America, 279 
N.Y.S. 381, 244 App,Div. 802—In re 
Van Muffling^s Estate, 277-N.Y.S. 
584, 154 Misc. 800. 

23 C.J. p 37 note 25. 

Evidence less strong than party 
mlght produce see infra S 1036. 
Presumptions arislng from withhold- 
Ing of evidence see supra 156. 
l^lmltatlons of mle 

(1) The text rule is Inapplicable 
until plalntilC has first made out 
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prima facie case.—Mlddletown Trust 
Co. V. Bregman, 174 A. 67, 118 Conn. 
651. 

(2) The fact that plaintill was 
Incompetent to testify could not be 
considered in passing on the proba¬ 
tive value of evidence actually pre- 
sented.—Troii er v. Bevill, 3 S.B.2d 
8. 215 N.C. 640. 

48. lowa.—Steele v. Kluter, 214 N- 
W. 622, 204 lowa 153. 

Or.—^Lauderback v. Multnomah Coun- 
ty, 226 P. 697, 111 Or. 681. 

R. I.—Paradise v. Rick, 7 A.2d 713— 
Armour v. Doonan, 130 A. 333, 65 
R.I. 243—^Armour v. Doonan, 181 
A. 927. 

S. D.—Houck V. Hult 268 N.W. 142, 
63 S.D. 290. 

Tex.—^Beeman v. Georgia Casualty 
Co., Com.App., 41 S.W.2d 39, re- 
versing Georgia Casualty Co. v. 
Beeman, Civ.App., 24 S.W.2d 799. 
23 C.J. p 38 note 26. 

Slreot positiye testimony is not 
always concluslve, and it may be 
rebutted by inferences from the cir¬ 
cumstances, together with the rea- 
sonable or unreasonable character of 
the testimony. 

lowa.—^Allbaugh v. Ashby, 284 N.W 
816, 226 lowa 674. 

Mont.—^Roman v. Albert, 264 P. 115, 
81 Mont 393. 

Bonbt inherent in a witnesB’ stozy 

because of the timely concurrence of 
many fortuitous circumstances con¬ 
sidered in connectlon with her sl- 
lence for a long time from reportlng 
the facts to one she wanted to in- 
fluence by the facts deprlves it of 
any substantial probative force.— 
Jones V. Jones, 199 A. 513, 174 Md. 
522. 

Xnconsistencies 

(1) Triers of fact may give due 
consideration to inconsistencies In 
testimony in determining its weight. 
—Vogel V. Shendan, 40 P.2d 946, 4 
Cal.App.2d 298. 

(2) However, the rule that testi¬ 
mony of party as wltness in his own 
behalf must be construed most 
strongly against hlm when self-con- 
tradictory, vague, or equlvocal Is 
inapplicable against party In con- 
struction of testimony of other wlt¬ 
ness es introduced by him.—Reaves 
V. Columbus Electric & Power Co., 
123 S.E. 824, 32 Ga.App. 140. 

49, Conn.—^Knox v. Binkoski, 122 A. 
400, 99 Conn. 582. 

lowa.—Rusch v. Hoffman, 274 N.W. 
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of fact cannot reject express testimony solely on 
the ground of its improbability ;50 positive and 
affirmative evidence will sometimes outweigh proof 
of circumstances suggesting improbability.si 

The triers of fact, in determining the quality or 


cogency of the evidence to establish the fact to 
which it relates, should also take into consideration 
ali matters bearing on the accuracy, truthfulness, 
and sincerity of the witness,^^ and all attendant and 
relevant facts, such as the manner of witnesses, ac- 
companying the admission of the evidence.®^ The 


96, 223 lowa 896—^Kisor v. Litzen- 
berff, 212 N.W. 343, 203 lowa 1T83. 
La.—^Marcotte v. Montana, 1*21 So. 
213, 9 La.App. 661—U. S. Fidelity 
& Guaranty Co. v. A. C. Vreeland, 
Inc., 120 So. 489, 9 La.App. 343— 
Pailet V. Toungr, 3 La.App. 266. 
Mass.—^Vo 2 zella v. Boston & M. R. 

R. , 6 N.B.2d 770. 296 Mass. 491. 
Mich.—^Vanderhorst v. First Nat. 

Bank, 189 N.W. 98, 219 Mich. 413. 
Minn.—^Weber v. Arend, 222 N.W. 
646, 176 Minn. 120. 

Miss.—Parkinson v. Mills, 169 So. 
651, 172 Miss. 784. 

Mo.—Schenkmeyer v. Altheimer, 37 

S. W.2d 944, 327 Mo. 666. 

Mont.—Cook-Reynolds Co. v. Beyer, 
79 P.2d 658, 107 Mont. 1. 

N.H.—Putnam v. Employers Liabil- 
Ity Assur. Corporation, 4 A.'2d 353, 
90 N.H. 74. 

N.T.—Eighth Avenue Coach Corpora¬ 
tion V. City of New York, 10 N.T. 
S.2d 170, 170 Misc. 243, afflrmed 20 
N.Y.S.2d 402, 259 App.Dlv. 870, ap- 
peal granted 20 N.T.S.2d 986, 259 
App.Div. 1002, afflrmed 35 N.B.2d 
307, 286 N.Y. 84—Wlsser Oil Co. 
V. Ganfrank Holding Corporation, 
296 N.Y.S. 806, 163 Misc. 367. 

Or.—Sweek v. Bennett, 290 P. 747, 
133 Or. 388. 

R.I.—^Armour v. Doonan, 180 A. 833, 
55 R.I. 243—Armour v. Doonan, 181 
A. 927. 

W.Va.—Peck v. Roberts, 106 S.E. 640, 
88 W.Va. 202. 

Wis.—^Marshall & Ilsley Bank v. 
Schuerbrock, 217 N.W. 416, 196 
Wis. 203. 

23 C.J. p 38 note 27. 

Inherently Incredible or impossible 
evidence see infra § 1031 c. 

Test of probabUlty 

Inherent probability or improbabil- 
Ity of fact is to be tested by ordinary 
laws governlng human conduct.— 
Graber v. Cormack, 148 A. 166, 7 N.J. 
Misc. 1117. 

Jfcelative ImprobabUlty 

Evidence may be such as to sub- 
ntantiate a fact, however Improb- 
nble, because its falsity would be 
more improbable than fact sought to 
1>o established.—Miller v. Hartford 
Xiive Stock Ins. Co.. 116 So. 182, 166 
La, 777. 

^vldMioe against deoeased 

(1) Evidence against deceased per- 
j 9 on respectlng agreement made by 
■him is of weak character, but is 
legal evidence nevertheless, and 
jshould not be rejected entlrely, un- 
-less shown to be wholly unreason- 


able and unreliable.—^Witson v. Jo- 
seph, La.App., 158 So. 661. 

(2) Slngle witness' uncorroborated 
testimony to establish claim or right 
agralnst deceased person should be 
scrutlnized carefully and is not to 
be looked on favorably.—Goldsmith 
V. Parsons, App., 161 So. 879, on re- 
mand 161 So. 176, 182 La. 122, and 
afflrming, App., 166 So. 822, rein- 
stating 154 So. 68. 

Bemarks escaping nxLwlttlngly un¬ 
der stress of emotion possess uncom- 
mon value as evidence.—^Fink v. Pru¬ 
dential Ins. Co. of America, 90 P.2d 
762, 162 Or. 37. 

50. N.J.—^Day v. Hopping, 123 A. 
869, 96 N.J.Eq. 680. 

51- La.—^Alex Woldert Co. v. Jos. 

Samuel Co., 1 La.App. 251. 

Pa.—^Baumeister v. Baugh & Sons 
Co., 16 A.2d 424, 142 Pa.Super. 346. 

52. U.S.—Joseph v. Village of Down- 
ers Grove, aC.A.Ill., 104 F.2d 974, 
certiorari denied Village of Down- 
ers Grove v. Joseph, 60 S.Ct. 142, 
808 U.S. 606, 84 L.Bd. 606. 

Cal.—Takahashi v. White Truck & 
Transfer Co., 69 P.2d 161, 16 Cal. 
App.2d 107. 

Del.—Wollaston v. Stiltz, 114 A. 198, 
1 W.W.Harr. 273. 

111.—^Linehan v. Morton, 221 IlLApp. 
70. 

Ind.—^Brush v. Public Service Co. of 
Indiana, 21 N.E.2d 83, 106 Ind.App. 
564. 

Mo.—^Meffert v. Lawson, 233 S.W. 81, 
289 Mo. 337. 

Mont—^Kern v. Eichhorn, 107 P.2d 
873, 111 Mont. 171. 

N.Y.—In re BregofC, 17 N.Y.S.2d 816, 
268 App.Div. 561. 

22 C.J. p 564 note 98. 

Credibility of witnesses: 

Generally see the C.J.'S. title Wit¬ 
nesses §§ 45'8-470, also 70 CJ. P 
759 note 9-p 788 note TU. 

As question for jury or trial judge 
see the C.J.S. title Trial §§ 213- 
•2115, 593, also 64 C.J. p 348 note 
•55^p 361 note 92, p 1208 note 
70-p 1210 note 95. 

Interest or bias of witness see infra 
subdivision b of this section. 
Matters for oonslderation 

(1) Age and experience.—^Busch v. 
Eilborne, 40 Mich. 297. 

(2) Weight to be given testimony 
of witnesses depended on their op- 
portunities for observation and for^ 
matlon of an opinion, their intelli- 
gence, apparent honesty, interests, re- 
lation to parties and circumstances 
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appearing on trial which might affect 
their credibillty. 

111.—Sulzberger v. Sulzberger, 23 N. 

E.2d 46, 372 111. 240. 

Chio.—Hine v. Hine, 167 N.E. 308, 

26 Ohio App. 120. 

(3) Testimony of those swearing 
to performance of certain acts which 
they are charged with duty of doing 
themselves should be given more 
weight than that of other witnesses 
who happen to be present and are un- 
concerned with what is actually tak- 
Ing place.—Winflele v. Texas & P. 
Ry. Co., La.App., 160 So. 43. 

(4) Credibillty of witnesses hav- 
ing limited opportunity for observ- 
ing does not lend speclal weight to 
their testimony sufflclent to over- 
throw testimony of witness testi- 
fying from investigation.—In re 
Stem, 260 P. 566, 86 Cal.App. 226. 

(6) That witnesses testify to ad- 
ditional facts on second trial goes 
to weight rather than competency of 
testimony.—^Murray v. Preferred Ac¬ 
cident Ins. Co. of New York, 216 N.W. 
702, 204 lowa 1108. 

Unoextalnty of witness 

(1) Testimony has probative force, 
even though witness does not speak 
with such certainty as to exclude all 
doubt in his mind.—Gurley v. Pilgrim 
Oil Co., Tex.Civ.App., 286 S.W. 283, 
afflrming, Civ.App., 276 S.W. 296. 

(2) However, the fact that one 
witness is positive and opposlng 
witness uncertaln may be a reason 
for glvlng grreater weight to testi¬ 
mony of one than the other.—Leiser 
V. Thomas, La.App., 160 So. 81, re- 
hearing refused 150 So. 670. 

Witness’ mlstaken testimony as to 
what documents showed on their 
face has no probative force.—J. 
Baris & Son v. Lesser & Oppenheim- 
er, Mo.App., 46 S.W.2d 1107. 

Attomey 

When attorney engaged in case be- 
comes witness to other' than formal 
matters, his testimony should not be 
entitled to greater weight than that 
of lay witness.—Culpepper v. Robie, 
164 S.E. 687, 165 Va. 64. 

53. Mo.—^Davies v. Kelser, 246 S.W. 

897, 297 Mo. 1. 

42 C.J. p 114 notes 12-16. 

Demeanor of witnesses generally as 

affecting credibillty see the C.J.S. 

title Witnesses S 466, also 70 C. 

J. p 7T5 note 46-p 776 note 63. 

Bvasive evidence of the *T don’t 
remember'* class is of doubtful pro¬ 
bative force. 
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weight of testimony is also dependent on whether 
it is corroborated in partictilars where corroboration 
would reasonably be expected.®^ Other things be- 
ing equal, the weight of the testimony should be 
accorded to that testimony which would establish the 
equities of the case.®^ 

Relative weight of particular types of testimony. 
Direct and unimpeached evidence will prevail over 
testimony which is conflicting or contradictory,®® 


or which is equivocal, vague, or indefinite,5 7 or op- 
posed to the probabilities but an unverified af- 
firmation has no higher evidentiary value than the 
negation thereof.59 Evidence given by witnesses 
testifying from personal observation is of greater 
weight than that of witnesses testifying merely from 
general knowledge.®® So, direct or positive evi- 
dence has greater weight than opinion evidence, 


Mo. —Idalia Realty & Development 
Co. V. Norman, 168 S.W. 643, 184 
Mo.App. 146. 

N.T.—^Backhous v. TVagner, 138 N.B. 
82, 234 N.T. 429, reversingr 192 N. 

T. S. 914, 200 App.Div. 884. 

Bvideaooe of Improper condnct of a 

paxt 7 in his oause is chiefly persua- 
sive, as distinguished from probative, 
in its effect.—^Duval v. Metropolitan 
Life Ins. Co., 136 A. 400, 82 N.H. 543, 
60 A.L.It. 1276. 

54. U.S.—^U. S. ex rei. Charley v. 
McGowan, D.C.Wash., 2 F.Supp. 
426, afflrmed, C.C.A., 62 F.2d 965, 
certiorari granted IT. S. v. McQow- 
an, 63 S.Ct 790, 289 U.S. 721, 77 L. 
Ed. 1472, afflrmed 64 S.Ct. 96, 290 

U. S. 592, 78 L..Ed. 622 and U. S. 

V. Bakers Bay Fish Co., 54 S.Ct. 
* 95, 290 U.S. 592, 78 KEd. 622. 
XKing^.past eventa 

(1) Documentary or contemporane- 
ous corroboration should support tes¬ 
timony as to long'-past facts to give 
erral evidence persuasive force.—^Ed- 
wards v, U. S., U.ClMass., 2 F.Supp. 
49. 

(2) Where oral testimony alone is 
produced to establish a fact, and es- 
pecially -where such testimony is 
griven long after the occurrence of the 
events testlfled to, such testimony 
■wlU be most carefully scrutinized.— 
Schnaler v. Farr, Cust. & Pat.App., 
99 F.2d 998. 

Corroboration by faots 

(1) Testimony of wltness which is 
corroborated by admitted or estab- 
llshed facts must prevail over that 
which is inconslstent wlth those 
facts.—^Pogleman v. Interurban 
Transp. Co., 187 So. 73, 192 La. 115, 
annulllng, App., 182 So. 335—^Fridge 
V. Talbert, 168 So. 209, 180 La. 937— 
Anders v. Lee-Hogers Chevrolet Co., 
7 La-App. 481. 

(2) On conlllct in evidence as to 
occurrence of automoblle colllsion. 
testimony corroborated by physical 
flEicts will prevaiL—^Fetter v. Torre, 1 
La.App. 766. 

55. Team.—Faust v. Crumley, 64 S. 

W. 2d 860, 16 Tenn.App. 409. 

'Sfti La.—Kakarakis Bros. v. Patomo 
Son, 7 'La.App. 381. 

57» ArlL—Pearson v. Vance, 107 S. 

W. 986, 85 Ark. 272. , 

Tex.—^Uvalde County vf dppehhelm-l 


er, 116 S.W. 904, 63 Tex.Civ.App. 
137. 

42 C.J. p 113 note 3 icj. 

58. Cal.—^Mercantile Trust Co. of 
San Francisco v. All Persons 
Clalming, Etc., 191 P. 691, 183 Cal. 
369. 

59. lowa.—^In re Lear*s Estate, 213 
N.W. 240, 204 lowa 346. 

6 a Neb.—Kropp v. Missouri Pac. 
Ry. Co., 193 Isr.W. 701, 110 Neb. 
267, followed in Crouch v. Mis¬ 
souri Pac. Ry. Co., 193 N.W. 702, 
110 Neb. 261. 

81. U.S.—Comec v. Baltimore & O. 
R. Co.. C.C.A.Md.. 48 F.2d 497, 
modifying, D.C., The Richelieu, 27 
F.2d 960, and certiorari denied Bal¬ 
timore & O. R. Co. v. Comec, 52 S. 
Ct. 9. 284 U.S. 621, 76 L.Ed. 630. 
La.—Groldsby v. Lowrey, 6 La.App. 
450. 

N.H.—Tuttle V. Dodge, 116 A. 627, 80 
N.H. 304. 

N.T.—Onelda, Limited, v. National 
Sllver Co., 26 N.T.S.2d 271. 

Va.—^Hitt V. SmaJlwood, 133 S.E. 603, 
147 Va. 778. 

23 C.J. p 38 note 29. 

Weight of opinion evidence general- 
ly see supra §§ 667-672. 

Testimony of eyewitnesses 

(1) Testimony of eyewitnesses 
who survived explosion on vessel un- 
dergoing repairs is entitled to greater 
weight than expert testimony.— 
Lancashire Shipping Co. v. Morse Dry 
Dock & Repalr Co., L.C.N.Y., 43 P.2d 
760, afflrmed, C-QA., 48 F.2d 1077, 
certiorari denied Morse Dry Dock 
& Repalr Co. v. Lancashire Shipping 
Co., 62 S.Ct. 22, 284 U.S. 642, 76 L. 
Ed. 546. 

(2) Employees’ testimony as to 
seeing fellow employee mashed by 
cotton bale was sufflcient to estab¬ 
lish traumatic ongin of pneumonia, 
from which he died, as against physl- 
cians* contrary testimony.—^Pltre v. 
Guidry, La.App., 147 So. 767. 

(3) Evidence that water floodlng 
land flowed in certkin direction is 
hot rendered unsubstantlal by topo- 
graphical engineer^s testimony that 
It could ‘not have done so.—Sanchez 
V. Atchlson,- T. & S. F. Ry. Co., 264 
P. 960,- 33. N.M. 240. 

(4) dther testimony of eye-wlt- 
nesses held «of greater weight 
expert evidence: 
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La.—Magglore v. Laundry & Dry 
Cleaning Service, App., 160 So. 394. 
Mass.—^Nelss v. Burwen, 191 N.E. 
664, 287 Mass. 82. 

On the qnestion of anthentioity of 
a signature, the testimony of a wlt¬ 
ness who saw the signature made is 
of more weight than the testimony 
of a handwriting expert 
Ky.—^Tork*s Anclllary Adm"r v. 
Bromley, 161 S.W.2d 28, 286 Ky. 633 
—^Whinery v. Crawford, 116 S.W. 
2d 631, 273 Ky. 325—Wrlghts Bx’r 
V. Slmpson, 22 S.W.2d 683, 232 Ky. 
148. 

Pa—In re Henry’s Estate, 120 A. 454, 
276 Pa 511. 

Tex.—^JofCre v. Mynatt, Civ.App., 206 
S.W. 951. 

Wls.—In re Miller's Will, 229 N.W. 
656. 201 Wis. 148. 

Opinion based on variant condition 
An englneer’s testimony that he 
did not make an emergency stop of 
train is not overthrown by contra- 
dictory testimony of experts in an- 
swer to hypothetlcal questions which 
varied in important partlculars from 
the actual condltlons as shown by the 
uncontradicted testimony of the engl- 
neer.—St. Louis & S. F. R. Co. v. 
Dorman, 89 So. 70, 205 Ala. 609. 

Testamentary capacity 
Testimony of witness that on day 
on which testatrix signed will she 
did not recognize the wltness, and 
that she did not recognize the 
witness the day before nor untll 
about a week afterward, was insuf- 
flcient to break down the positive 
testimony of the subscrlblng witness¬ 
es that at time will was executed tex- 
tatrix was mentally capable of mak- 
Ing a testamentary dlsposltion of her 
property.—Peavey v. Crawford, Ga., 
15 S.E.2d 418. 

Contradlotlon, by subsequent oondl- 
tions 

Doctor's positive testimony that 
artery was not severed in operating 
on carbuncle may be contradicted by 
testimony as to condltlons afterward. 
—Rae V. Nelson, 277 P. 75, 162 Wash. 
10 . 

Opinion held InsnllLoient to. raise 
oonlllot 

In a malpractice' case, the opinion 
of a doctor could not raise a con- 
flict with positive testimony of de¬ 
fendant, and another doctor, who re- 
opened ,the wound, that the faclal 
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or surmises or estiTnates,®^ or an expert’s specula- 
tion;®^ and a theoretical possibility, whoHy unsup- 
ported by proof or probability, cannot outweig^h di- 
rect testimony, which, to the ordinary mind, car- 
ries conviction beyond a reasonable doubt.®^ 

In weighing the testimony of an individual mt- 
ness, consideration should not be restricted to iso- 
lated portions thereof, but all of the witness’ testi¬ 
mony including that given on direct and on cross- 
examination, should be considered as a whole.®^ A 
witness’ testimony which is so inconsistent and con- 
tradictory within itself as to bear the mark of im- 
provisation is of no probative value.®® So the force 
of a witness’ statement while testifying is ordinarily 


destroyed by a later contradictory statement but 
positive testimony of a witness may be sufficient in 
weight to overcome evidence of acts affording a 
contradictory inference.®^ Langnage used by a 
witness must be given its ordinary meaning, con- 
sidering the context®^ 

b. Interest or Bias of Witness 

The Fnterest op blas of a witness^ as In the case of 
a party testifying, may and should be considered as af- 
fecting the weight of his testimony, but does not Ipse 
facto deprive it of probative force. 

The interest or bias of a witness, or the absence 
thereof, may be considered as affecting the weight 
of his testimony,70 the weight of the testimony of 


nerve was not severed In performing 
an operatlon.—^Plnke v. Hess, 174 N. 
W. 466, 170 Wls. 149. 

62. Del.—Roberts v. Kennedy, 141 
A. 319, 16 Del.Ch. 100, afflrmed Ken¬ 
nedy V. Roberts, 140 A. 666, 16 Del. 
Ch. 401, aiUrnaingr 140 A. 664, 16 
Del.Ch. 24. 

W.Va.—^Keystone Mfg. Co. v. Flsher, 
114 S.E. 443, 92 W.Va. 128. 

23 C.J. p 38 note 30. 

Swom. testimony respectlng 
amounc due subcontractor wlll be ac- 
cepted as against subcontractor’s 
figures unsupported by testimony 
showing correetness.—Red River 
Const. Co. V. Nordstrom, 120 So. 666, 
10 I>a.App. 474. 

63. Phillppine.—Samson v. Corrales 
Tan Qulntin, 44 Phillppine 673. 

Testamentary capaoity 
On Issue whether testator had tes¬ 
tamentary capacity to exeeute will 
shortly before his death, opinion tes¬ 
timony of doctors who were not pres- 
ent that testator was Irrational 
could not overcome positive testi¬ 
mony to the contrary by wltnesses 
who were present.—In re Holc<}mb’s 
Will, 271 N.T.S. 226, 160 Mlsc. 684, 
afflrmed 276 N.Y.S. 481, 242 App.Dlv. 
889. 

64. La.—^Burns v. Ruddock-Orleans 
Cypress Co., 88 So. 167, 114 La. 
247. 

65. Cal.—^Mutch v. San Diego Elec¬ 
tric Ry. Co., 102 P.2d 1100, 89 Cal. 
App.2d 327—^May v. American 
Trust Co., 27 P.2d 101, 136 Cal. 
App. 386. 

lowa.—Thompson v. Butler, 274 N. 

W. 110, 223 lowa 1085. 

La.—Shaffer v. Southern Bell Tele- 
phone & Telegraph Co., 166 So. 661, 
184 La. 158, annulling, App., 160 
So. 439. 

Mich.—Soberg v. Sanders, 220 N.W. 
781, 243 Mich. 429—Perkins v. 

Holser, 182 N.W. 49, 213 Mich. 679. 
Minn.—^Klingman v. Loew's Inc., 296 
N.W. 528—^Kivak v. Great Northern 
Ry. Co., 173 N.W. 421, 143 Minn. 
196. 
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Mont.—Bachman v. Qerer, 208 P. 
891, 64 Mont 28. 

Pa.—^Alwine v. Valley Smokeless 
Coal Co., 116 A. 882, 271 Pa. 671. 
Tenn.—Jellico Grocery Co. v. Hen- 
drickson. 110 S.W.2d 333, 172 Tenn. 
148—Cincinnati, N. O. & T. P. Ry. 
Co. V. Denton, App., 140 S.W.2d 
796—Standard Life Ins. Co. of the 
South V. Strong, 89 S.W.2d 367, 
19 Tenn.App. 404. 

Utah.—^Putnam v. Industrial Com- 
mission, 14 P.2d 973, 80 Utah 187. 
Slngle variant expression 
The triers of fact will not segre¬ 
gate a single apparenlly variant ex- 
pression from a witness’ testimony, 
and thus neutralize the effect and 
ciear meaning of the whole.—^United 
Rys. & Electric Co. of Baltimore v. 
State, 96 A. 261. 127 Md. 197. 

66 . Ky.—Loulsville & N. R. Co. v. 
Kilbum, 113 S.W.2d 844, 272 Ky. 
44. 

67. Mont—^U. S. Pidelity & Guaran- 
ty Co. V. Bourdeau, 208 P. 947, 64 
Mont 60. 

Correction. of prior statement 

(1) When a witness makes a 
prompt correction of a prior state- 
ment, very little weight, if any, 
sliould be given to the prior state¬ 
ment—Glazer v. Woodward, Tex. 
Civ.App., 127 S.W.2d 938, error dls- 
missed, judgment correct. 

(2) However, a witness’ statement 
was not nullifled by subseauent tes¬ 
timony Inconsistent therewith where 
no attempt was made to explain away 
testimony flrst given.—Stoll v. First 
Nat Bank. 132 S.W.2d 676, 234 Mo. 
App. 364. 

68 . Ala.—^Louisiana State Life Ins. 
Co. V. Phillips. 136 So. 841, 223 
Ala. 6. 

69. Pa.—Perguson v. Charis, 170 A. 
131, 314 Pa. 164—^Brungo v. Pitts- 
burgh Rys, Co., 200 A. 893, 132 
Pa.Super. 414. 

7a Ark.—Wasson v. Llghtle, 66 S. 

W.2d 662, 188 Ark,, 440. 

Cal.—Gosnell v. Lloyd, 10 'P.2d 46, 
215 Cal. 244. j 
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111.—Neagle v. McMullen, 166 N.B. 
606, 334 111. 168. 

Mich.—Seifferlein v. Poerster, 187 
N.W. 602, 218 Mich. 179. 

Miss.—McHenry v. State, 80 So. 763, 
119 Miss. 289. 

Mo.—Meffert v. Lawson, 233 S.W. 31, 
289 Mo. 337. 

N.J.—Roth-Schlenger, Inc., v. 
Schlenger, 191 A. 762, 121 N.J.E(i. 
636. 

N.Y.—White v. Idsardi, 300 N.Y.S. 

1239, 263 App.Div. 96. 

Okl.—Carllsle v. State ex rei. Harris, 
62 P.2d 617, 178 OkL 231. 

42 C.J. p 113 note 4. 

Interest or bias as affecting: 

Credibility of witness generally 
see C.J.S. title Witnesses §§ 638- 
672, also 70 C.J. p 936 note 10-p 
1011 note 16. 

Memory of witness see supra § 
1026. 

Pro vince of Jury to pass on cred¬ 
ibility of testimony see C.J.S. 
title Trial § 215, also 64 C.J. p 
368 note 49-p 361 note 92. 

Relative weight 

(1) The testimony of a disinterest- 
ed witness is ordinarily entitled to 
at least the same weight as that of 
an interested witness.—^Dozart v. P. 
Strauss & Sons, LaApp., 180 So. 654. 

(2) Evidence of distlnterested wlt¬ 
nesses was entitled to greater weight 
than that of interested witnesses. . 
U.S.—The Elizabeth M. Baker, D.C. 

N.Y., 3 P.Supp. 977, modifled on 
other grounds, C.C.A., 69 P.2d 64, 
certiorari denled Meseck Tow- 
Ing & Transportation Co. v. Baker.. 
64 S.Ct. 714, 292 U.S. '636, 78 L.Ed. 
1488, Meseck Towing & Transporta¬ 
tion Co. V. Smith-Murphy Co., 64 
S.Ct. 714, 292 U.S. 636, 78 L.Ed. 
1488, and Meseck Towing & Trans¬ 
portation Co. V. Ryan, 54 S.Ct. 716, 
292 U.S. 636, 78 L.Ed. 1488. 

Mich.—Schlessler v. Plerce, 196 N.W. 
804, 226 Mich. 91. 

Fartlonlat wttnesses 

(1) The testimony of clergyman, 
because of his character and lack of 
bias, Was entitled to grreat weight.— 
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an interested witness depending largely on the facts 
in eack case,*^! So, where a party testifies as a wit¬ 
ness, his interest in the outcome of the cause may 
and shonld be considered in determining the pro¬ 
bative value of his testimony.^^ However, the in¬ 
terest or bias of a witness does not ipso facto whol- 
ly deprive his testimony of probative force.73 

c. Xnherently Incredible or Impossible Evidence 

Established physical facts and circumstances may 
overcome evldence^to the contrary, provided it is shown 
that such facts apply to the issues and that they permit 
no other conclusion. 


Evidence of physical conditions and circumstanc¬ 
es from which certain facts may be inferred may 
be of suflScient weight to overcome oral testimony 
to the contrary,74 and evidence which is contrary 
to the physical facts, known physical laws, or gen- 
eral knowledge must be rejected as without pro¬ 
bative force.75 However, physical facts and cir- 
cmnstances will be given probative effect only where 
the existence of such facts and their connection 
with the question at issue, is established or admit- 
ted;7® and proof of such nature cannot be con- 
strued to establish a particular conclusion as a 


Fink V. Prudential Ins. Co. of Amer¬ 
ica, 90 P.2d 762, 162 Or, 37. 

(2) Professional relationship of at- 
tomey to Client may be considered as 
adversely affectingr the weight of his 
evidence in favor of Client.—Benin- 
ca V. Nardiello, 150 N.B. 661, 320 111. 
181—Chicago Tltle & Trust Co. v. 
Wallace, 250 IlLApp. 293. 

Smployee 

(1) Weight of witness* testimony 
is ordinarily not afCected by fact that 
he is employee of party. 

U.S.—Wallar v. Southern Pac. Co., D. 

C.Cal., 37 F.Supp, 475. 

La.—^Matkins v. City of Monroe, 
App., 144 So. 758. 

(2) Under some circumstances, 
however, the fact that witness was 
related to an employee of a party 
may be considered as affecting 
weight of testimony.—^Hemandez v. 
Murphy, CaLApp., 115 P.2d 565. 

Belatlves and fziends 

(1> Testimony of close relatives 
and intimate frlends is regarded as 
weakest of evidence. 

Colo.—Ballou v, First Nat. Bank, 53 
P.2d 592, 98 Colo. 101. 

La.—^Lewis v. Figures, 3 La.App. 
223. 

(2) However, the testimony of a 
relative who gave evidence against 
a party is entitled to full weight 
where the circumstances indicate no 
reason for falsiflcation.—Bennett v. 
Pugh, La.App., 177 So. 112. 

Adversely Interested witness 

Where interest of witnesses called 
by plaintlffs was against plalntiffs, 
but plalntiffs were compelled to use 
such witnesses, such fact must be 
considered in evaluating their testi¬ 
mony.—^Koch v. Kiron State Bank of 
Kiron, lowa, 297 N.W. 450. 

71. Tex.—Shaw v. San Jacinto 
Realty Co., Civ.App., 16 S.W.2d 
341, error refused. 

72. Or.—^In re Morley*s Estate, 5 P. 
2d 92, 138 Or. 75. 

Tex.—^Dreyfuss & Son v. Dlne, Clv. 
App., 90 S.W.2d 598—Smalley v. 
Octagon Oil Co., Civ.App., 82 S.W. 
2d 1049, error ^smlssed. 

Utah.—^Holt V. Industrlal Conomls- 


sion of Utah, 87 P.2d 686, 96 Utah 
484. 

Vt.—Catto V. Liberty Granite Co., 
141 A. 684, 101 Vt. 143. 

Spedal mle for party as witness 
The weight of the testimony given 
by a party as a witness is determin- 
ed by a different rule than that ap- 
plied in determining the weight to 
be given the testimony of other wit¬ 
nesses.—J. R. Watkins Co. v. King, 
Tex.Civ.App.. 83 S.W.2d 405. 

No greater weight 
Testimony of defendant as to due 
care to fumlsh safe place for the- 
ater patrons was not entitled to any 
more weight than any other oral 
evidence.—^Duming v. Hyman, 95 Pa. 
Super. 150. 

73- Mo.—Campbell v. St. Louis Un¬ 
ion Trust Co., 124 S.W.2d 1068, 
343 Mo. 1041. 

Pa.—McNltt V. Gilliland, 92 A. 608, 
246 Pa. 378. 

Tex.—^Alexander Co. v. First Nat 
Bank, Civ.App., 123 S.W.2d 908. 
Wash.—^McLaren v. Department of 
Labor and Industries, 107 P.2d 230. 

74. U.S,—^U. S, V. Jorgensen, C.C.A. 

Idaho, 66 F.2d 292. 

Cal.—Dahl v. Spotts, 16 P.2d 774, 
128 Cal.App. 133. 

Ky.—^Louisville & N. R. Co. v. Welsh, 
113 S.W.2d 879, 272 Ky. 120. 

La.—^Van Baast v. Thlbaut Feed 
Mills, App., 151 So. 226. 

Mo.—^Amold v. Scandrett, 131 S.W.2d 
542, 345 Mo. 115. 

Pa.—^Lott V. People's Natural Gas 
Co., 188 A. 682, 324 Pa. 617—Hawk 

V. Pennsylvania R. Co., 160 A. 862, 
307 Pa. 214—Snyder v. Penn Lib¬ 
erty Refining Co., 163 A. 549, 302 
Pa. 320. 

Tenn.—^Harris v. Mlller, App., 144 S. 

W. 2d 7. 

Vt.—^PGLge V. McGovem, 8 A.2d 543, 
110 Vt 166. 

Wash.—^Poland v. City of Seattle, 93 
P.2d 379. 200 Wash. 208. 

WIs.—Schmidt v. Milwaukee Elec¬ 
tric Railway & Transport Co., 296 
N.W. 609, 237 Wis. 220—Hunter v. 
Sirianni Candy Co., 288 N.W. 766, 
233 Wis. 130. 

Testimony of eyewltness is not 
conclusive on court or jury if facts 
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and circumstances are such as irre- 
sistibly lead the mind to different 
conclusion.—^Amdt v. Grayewski, 271 
N.W. 740, 279 Mich. 224. 

Evidence of conditions suxround- 
ing ooUislon between motor vehicles 
may overcome positive contrary oral 
evidence.—Kerner v. Peacock Dair- 
ies, 19 P.2d 283, 129 CalA^pp. 686. 

75. U.S.—Jacobson v. Chicago, M., 
St P. & P. R. Co., C.C.A.Mlnn., 66 
F.2d 688. 

Cal.—Finch v. Willmott, 290 P. 660, 
107 Cal.App. 662. 

lowa.—^Kapphahn v. Martin Hotel 
Co., 298 N.W. 901. 

Ky.—^Lambert v. Miller*s Adm*r, 125 
S.W.2d 1019, 277 Ky. 64. 

Mo.—Gwaltney v. Kansas City 
Southern Ry. Co., 96 S.W.2d 367, 
339 Mo. 249—^Rohmann v. City of 
Richmond Heights, App., 136 S. 
W.2d 378—^BYltz v. Manufacturers 
Ry. Co., App., 124 S.W.2d 603— 
Henry v. Missouri Ins. Co., App., 
68 S.W.2d 852—^Nowlln v. Kansas 
City Public Service Co., App., 58 
S.W.2d 324—^Vaccaro v. Pevely 
Dairy Co., App., 22 S.W.2d 858— 
Aldridge v. Missouri Pac. R. Co., 
266 S.W. 93, 216 Mo.App. 217. 

Pa.—^Patton v. George, 131 A. 245, 
284 Pa. 342. 

Tenn.—^Walters v. Staton, 111 S.W. 
2d 381, 21 Tenn.App. 401—^Union 
Traction Co. v. Todd, 64 S.W.2d 26, 
16 Tenn.App. 200. 

Tex.—^Austin v. Neiman, Com.App., 
14 S.W.2d 794, reversing Austin v. 
Nieman, Civ.App., 3 S.W.2d 128— 
San Antonio & A. P. Ry. Co. v. 
Biggs, Civ.App., 283 S.W. 627. 
Utah.—^Haarstrich v. Oregon Short 
Line R. Co., 262 P. 100, 70 Utah 
552. 

Va.—^Harrls v. Howerton, 194 S.B. 
692, 169 Va. 647—Norfolk & W. 
Ry. Co. V. Bley, 162 S.B. 3, 167 Va, 
568. 

Wis.—Stryk v. Sydarowich, 224 N.W. 
479, 198 Wis. 642. 

Credibility of testimony inherently 
Improbable or conflicting with in- 
controvertible physical facts see 
C.J.S. title Witnesses $ 468, also 
70 C.J. p 777 note 86—^p 782 note 9. 

70. ni. —Skala v, Lehon, 258 HLApp. 
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matter of law unless the facts and circumstances 
lead to but one condusion to the exclusion of all 

otbers.77 

§ 1032. Affidavits and Depositions 

Affldavits are oniy prima facie evidence, of weak 
probative force, and shouid be recelved with caution; 
depositions are a higher type of proof than affldavits, but 
authorities differ as to whether their welght is equal to, 
or smaller than, that of oral testimony in court. 

A deposition is a hig^her type of proof than an 
affidavit.*^^ Affidavits when admissible as a general 
nile are only prima facie evidence,79 and they are 


not conclusive of the facts stated therein even 
though not contradicted by counter-affidavits.^0 In- 
deed, ex parte affidavits are commonly regarded as 
weak evidence, to be received with caution, and not 
to be used where better evidence is obtainable.^i 
In matters presented by ex parte affidavits, the con- 
tents of all of the affidavits are ordinarily entitled 
to equal weight,*^ but an affidavit based on knowl- 
edge is of course entitled to greater weight than 
one based on infonnation and belief.^^ 

The weight and probative force of depositions are 
matters to be passed on by the triers of fact.®^ Ac- 


262, afflrmed 176 N.B. 832, 348 111. 
602. 

Pa.—^Reiser v. Smith, 2 A.2d 763, 332 
Pa. 389—^WinteRS v. Tork Motor 
Bzpress Co., 176 A. 812, 116 Pa. 
Super. 421—Richter v. Philadel¬ 
phia Rapid Transit Co., 97 Pa. 
Super 492. 

Vt—^Izor V. Brlffham, 17 A.2d 236, 
111 Vt. 438. 

Ciear oasea 

Doctrine of Incontrovertlble physi- 
cal facts can be invoked only in 
ciear cases.—^Wagrner v. Pennsyl- 
vania R. Co., 173 A. 460, 113 Pa. 
Super. 331. 

VxLoertaliL testimony 
Exact mathematlcal calculatione, 
designed to prevent plaintilPs re- 
covery on grround of physical Im- 
possibility in automobile colllsion 
case, cannot be based on inexact and 
uncertain testimony.—^Meyer v. 
American Stores Co., 100 Pa.Super. 
303. 

When. mle InappUoable 

(1) The “incontrovertlble physical 
fact rule” does not apply where 
there are variables or doubtful estl- 
mates or where objects are not plac- 
ed with certainty.—^Rex v. Lehigh 
Valley Transit Co., 199 A, 324, 330 
Pa. 276. 

(2) ‘Tncontrovertible physical 
facts” are ne ver established by oral 
evidence as to the position or speed 
of movable objects. 

U.S.—Meek v. Miller, D.C.Pa., 38 F. 
Supp. 10. 

N.M.—Crocker v. Johnston, 96 P.2d 
214, 43 N.M. 469. 

Pa.—Reiser v. Smith, 2 A.2d 763, 332 
Pa. 389—Hostetler v. Kniseley, 186 
A, 300, 322 Pa. 248—^Hegarly v. 
Berger, 166 A. 484, 304 Pa. 221— 
Adams v. Armour & Co., 16 A-2d 
142, 142 Pa.Super. 280—^Ross v. 
Reigrelman, 14 A.2d 691, 141 Pa. 
Super. 293—^Wlnters v. Tork Motor 
Express Co., 176 A. 812, 116 Pa. 
Super. 421—Zimmer v. Clark, 166 
A. 815, 103 Pa.Super. 145. 

77. Conn.—Carangelo v. Nutmeg 
Farm, 162 A. 4, 116 Conn. 467, 82 
A.L.R. 1320. 

lowa.—Clark v. Berry Seed Co., 280 


N.W. 606, 226 lowa 262—Cuthbert- 
son V. Hoffa, 216 N.W. 733, 206 
lowa 666. 

La.—Wriffht v. Petty, 7 L.a.App. 684. 
Mlnn.—Schmidt v. Riemenschneider, 
265 N.W. 816, 196 Minn. 612. 

Mo.—^Walden v. Stone, App., 223 S. 
W. 136—^Eldson v. Metropolitan St. 
Ry. Co., App., 209 S.W. 676. 
Tenn.—Harris v. Miller, App., 144 S. 
W.2d 7. 

Wis.—Tracy v. Malmstadt, 296 N.W. 
87, 236 Wis. 642. 

7a Ky.—Bard v. Bard, 132 S.W.2d 
44. 279 Ky. 683—^Tanner v. Ayer, 
272 S.W. 720, 209 Ky. 247. 

Va.—Griffln v. Tomlinson, 166 S.E. 
374, 169 Va. 161. 

79. Miss.—Striplin Cotton Co. v. 

Miller, 94 So. 227, 130 Miss. 430. 
Neb.—Schlake v. Healey, 187 N.W. 

427, 108 Neb. 36. 

2 C.J. p 376 note 11. 

Befosal to take oath 
A paper prepared to be swom to 
by one who afterward refused to 
swear to it will not be given any 
weight, although an aflldavit is made 
stating that the intended afflant said 
that the paper was true.—Thompson 
V. Fuller, 8 N.Y.S. 62, 6 Silv.Sup. 41. 
sa Mass.—Germain v. Raad, 8 N.B. 

2 d 366, 297 Mass. 73. 

N.T.—^In re Sebring, 264 N.Y.S. 379, 
238 App.Div. 281. 

81. U.S.—Thomson Spot Welder Co. 
V. Ford Motor Co., D.C.Mich., 268 
F. 836, afflrmed, C.C.A., 281 F. 680, 
certiorari granted 43 S.Ct. 96, 260 
U.S. 718, 67 Li.Bd. 479, afflrmed 44 
S.Ct. 633, 266 U.S. 445, 68 L.Ed. 
1098. 

N.Y.—^In re Hyde's Estate, 112 N.B. 
681, 218 N.Y. 66, reversmg 166 N. 
Y.S. 496, 169 App.Div. 668. 

23 C.J. p 38 notes 37-39—2 C.J. p 
376 note 12. 

IneQLnallty to oral testimony 

Bx parte affldavits may be read in 
opposition to, and in support of, 
awards in cases at law, but they 
will be given much less weight than 
testimony taken in court or on no- 
tice and subject to cross-examina- 
tion.—Tennant v. Divine, 24 W.Va. 
387—2 C.J. p 376 note 12 [b]. 
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I Tafcing of proof 

I When the court directed that 
proof be taken as to the allegations 
of kinship, all petitions and affldav¬ 
its of the parties became of no avali 
as affirmative evidence thereof.—In 
re Title Guarantee & Trust Co., 172 
N.Y.S. 239. 

Ba. U.S.—General Talklng Pictures 
Corporation v. Stanley Co. of 
America, D.C.Del., 42 P.2d 904. 

83, 111.—^Immlnga v. Dinan, 160 111. 
App. 201. 

N.Y.—^Harris v. Taylor, 64 N.Y.S. 

864, 36 App.Div. 462. 

Information readUy obtalnable 
Affldavits on Information and be- 
lief, where Information was readily 
obtalnable, had but weak probative 
force.—Associated Sales Co. v. Blm- 
er B. Frost & Co., 10 P.2d 175, 122 
Cal.App. 234. 

84. Tex.—^Bngland v. Pitts, Civ. 
App., 56 S.W.2d 493, error dls- 
missed. 

Ckmslstenoy with oral testimony 

Inconslstencies between state- 
ments in deposition and testimony 
did not stamp testimony as inher- 
ently unbelievable.—Bitsekas v. Pa- 
rechanlan, 226 P. 974, 67 Cal»App. 
148. 

Ck)ntradlotory statemmxts 
That witness* deposition was con¬ 
tradicted by four wrltten statements 
made prior to trial did not make 
testimony of witness so unworthy of 
belief as to make evidence Insuffl- 
cient because certam facts were sup- 
ported only by such witness' testi¬ 
mony, where contradiction of state¬ 
ments was corroborated by other 
testimony.—^Mayfleld v. Kansas City 
Southern Ry. Co., Mo.App., 101 S.W. 
2d 769. 

Other cironmstalnces in evidence 

There being circumstances in evi¬ 
dence Impairing accuracy of plaln- 
tlff’s testimony, it was within trial 
court's province to determlne credit 
and weight to be given thereto, al¬ 
though plaintifif testlfled by deposi¬ 
tion.—^Belser v. American Trust Co., 
13 P.2d 951, 125 Cal.App. 344. 
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cording to some decisions, testimony given by depo¬ 
sitiori has the same probative force as if given by 
the deposing witness at the triaL^S Accordingly, the 
jury may be instructed that depositions should be 
given the same weight as if the absent witnesses 
were personally present testifying and it is er¬ 
ror to instruet a jury that, as a matter of law, tes¬ 
timony embodied in depositions is entitled to less 
confidence than would be the case if the testimony 
had been given orally at the trial.*'^ According to 
other decisions, testimony given by deposition,^^ 
especially by deposition taken ex parte,s® is to be 
deemed of inferior value to testimony delivered 
viva voce in the presence of the triers of faets. So, 
it has been held that an instruction that evidence 


by deposition is to reccive the same weight as that 
iii open court is erroneous as a charge on the ef- 
fect of the evidence;®® but the jury may be told 
that testimony by deposition is legal evidence to be 
duly considered.®^ A court may decide issues on 
testimony taken wholly by deposition.®^ 

§ 1033. Written and Oral Evidence 

Whlle oral testimony Is generally not as rellable as 
written or documentary evidence, the triers of fact are 
not obliged to give prevaillng weight to written evi- 
dence. 

As a general rule, oral testimony depending on 
the memory of witnesses is not as reliable as writ- 
ten or documentary evidence,®® and a party seeking 
to establish a fact in opposition to written evidence 


BeJectioiL of vtatemexLtB 
Jury In weighlnsr testimony was 
entitled to take testimony of defend- 
ant’s witness in ligrht most favor- 
able to plaintllf, and to reject state- 
ment in deposition, notwlthstanding: 


No.?,441, 6 McLean 237—Rusk v. 
The Freestone, D.COhio, 21 F.Cas. 
No.12,143, 2 Bond 234. 

90- Ala.—Central of Georgla Ry. 
Oo. V. Holmes, 134 So. 875, 223 Ala. 


G.. Peppard Seed Co., 271 P. 226, 
72 Utah 463. 

Wash.—^Bemis v. Meyer, 206 P. 666, 
119 Wash. 599. 

23 C.J. p 39 note 48. 


jriAULiajE'8 aeposxxioxL conscroea as 
not ‘baxzinf recovery 
Mo.—^Peppas v. H. Ehrllch & Sons 
Mfgr. Co., 71 S.W.2d 821, 228 Mo. 
App. 556. 

85- U.S.—^Kierce v. Central Vermont 
Ry.. C.C.A.Vt., 79 P.2d 198, cer¬ 
tiorari denled Central Vermont Ry. 
V. Kierce, 56 S.Ct 152, 296 U.S. 
629, 80 L.EdL 447 and Central Ver¬ 
mont Ry. V. Pearson, 56 S.Ct. 152, 
296 U.S. 629, 80 L.Ed. 447. 

Effect of depositions generally see 
Depositions § 96. 

Depositions of party taken under 
the statute and introduced as evi¬ 
dence stand on the same footing as 
that of any other interested witness, 
and do not reguire the testimony of 
two witnesses, or one witness with 
corroborating circumstances, to ov- 
ercome the testimony thus given.— 
Garner v. State Banking Co., 102 S. 
E. 442, 150 Ga. 6. 

86 . Mo.—^Empire Plow Co, v. Ber- 
thold & Jennings Lumber Co., 
App., 237 S.W. 137. 

23 C.J. p 39 note 44 [a]. 

87. Ind.—Voss V. Prier, 71 Ind. 128. 
23 C.J. p 39 note 46. 

®8. lowa.—^Bohen v. North Ameri¬ 
can Life Ins. Co., of Chicago, 177 
N.W. 706, 188 lowa 1349. 

23 C.J. p 38 note 42. 

Care in ootnslderatlon 
Testimony given by way of depo¬ 
sition should be scanned with great 
care.—Smith v. Smith, 25 N.T.S.2d 
448, 261 App.Div. 930. 

89. U.S.—Jolly V. Terre Haute 

Drawbridge Co.. CCInd., 13 F.Cas. 


499. 

9fl. U.S.—Consolidated Edison Co. 
of New York v. National Labor 
Relatlons Board, C.C.A., 95 F.2d 
390, certiorari granted 58 S.Ct. 
1038, 304 U.S. 555, 82 L.Ed. 1524, 
and International Brotherhood of 
Electrlcal Workers v. National La¬ 
bor Relatlons Board, 58 S.Ct. 1041, 
304 U.S. 555, 82 L.Ed. 1624, modi- 
fied on other grounds Consolidated 
Edison Co. of New York v. Na¬ 
tional Labor Relatlons Board, 69 
S.Ct. 206, 306 U.S. 197, 83 L.Ed. 
126. 

93. U.S.—^Bowmaster v. Carroll, C. 

C.A.Okl., 23 F.2d 826. 

Ark.—Hoyer v. Edwards, 32 S.W.2d 
812, 182 Ark. 624. 

Cal.—^Bruno v. Sevenni, 196 P. 601, 
51 Cal.App. 163. 

Ky.—^Prudential Ins. Co. of America 
V. Oaks, 139 S.W.2d 62, 282 Ky. 

677, followed in Provident Life & 
Accident Ins. Co. v. Oaks, 146 S. 
■W'.2d 111, 284 Ky. 546—Glasgow 
Ice Cream Co. v. Fults' AdmY, 106 
S.W.2d 135, 268 Ky. 447. 

Mlch.—^Rath v. Kelly, 224 N.W. 377, 
246 Mich. 26—^Harvey v. Rubin, 
189 N.W. 17, 219 Mich. 307. 

N.Y.—Susquehanna Sllk Mills v. 
Jacobson, 173 N.Y.S. 271, 186 App. 
Div. 378—^Yatter v. Mathies, 246 
N.Y.S. 548, 139 Mlsc. 26. 

Tex.—^Bankers Life & Loan Ass'n v. 
Chase, Civ.App., 114 S.W.2d 374, 
377, quoting Corpus Juris—Seas- 
trunk V. Kldd, Civ.App., 58 S.W.2d 

678, 

Utah.—^Bonneville Lumber Co. v. J. 
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Shaw V. American Ins. Union, Mo. 
App., 33 S.W.2d 1052. 

(2) Conclusiveness and effect of 
documentary evidence generally see 
supra S§ 763-765. 

Testimony of elderly meaa^ based 
purely on unaided memory of events 
long past, has Inherent infirmitles 
and is not entitled to the weight giv¬ 
en to contemporary offlclal written 
records.—U. S. v. Appalachian Elec¬ 
tric Power Co., C.C.A.Va., 107 F.2d 
769, afflrmlng, D.C., 23 F.Supp. 83, 
certiorari granted 60 S.Ct 608, 309 
U.S, 646, 84 L.Ed. 999, reversed on 
other grounds 61 S.Ct. 291, 311 U.S. 
377, 85 L.Ed. 243, rehearing denled 
61 S.Ct 648, 312 U.S. 377, 85 L.Ed. 
243. 

Wheu oral testimony Is oonfllotlng, 

contemporaneous yri^itlngs have 
great probative value, especially 
when writings are intended to con- 
firm oral conversatlons.—Segall v. 
Flnlay, 213 N.Y.S. 640, 126 Mlsc. 626, 
affirmed 218 N.Y.S. 895, 218 App. 
Div. 723, affirmed 166 N.E. 97, 245 
N.Y. 61. 

Self-sexvlng wrltJng* 

Letter written by Client referrlng 
to letter recelved flrom attorneys 
stating terms under which they 
would undertake contemplated litl- 
gation, authenticity of which was 
vouched for by Client alone, was 
not entitled to greater weight 
against attorneys* claim for reason- 
able value of Services, than cllenfs 
testimony.—Lyon v. Oliver, 147 N.B. 
251, 316 111. 292, reversing 227 IU. 
App. 611. 
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must make out his case with more thah usual clear- 
ness.®^ However, the triers of fact are not ipso 
facto required to reject oral testimony contradict- 
ed by a writing,®® and they may believe a witness’ 
testimony. given on the witness stand in preference 
to hi$ previous contrary written statement.®® Oral 
testimony may be of greater weight than written 
«vidence impeached by evidence of malfeasance, 
mistake in records, or lack of opportunity to as- 
certain the facts;®*^ and a written entry which is 
not of equal grade with record evidence and is 
hearsay in nature is not superior to parol testi- 
jnony.®® 

The weight to be attached to ancient documents is 
controlled to some extent at least by the facts and 
circumstances accompanying their execution.®® 


§ 1034 

§ 1034. Evidence Which Shotild Be Exclud- 
ed on Objection 

Whlle some authorities have held differently as to 
evidence admitted wlthout objection, a number hold that 
incompetent evidence shouid be given no pro-bative force 
and that the admission of such evidence. cannot raise an 
issue or form the basis of a verdict, finding, op Judg- 
ment. 

Evidence intrinsically destitute of probative qual- 
ity acquires no new attribute in point of weight by 
its production in the case.^ While some authorities 
have held differently as to evidence admitted with- 
out objection, see the C.J.S. title Trial §§ 150-156, 
also 64 C.J. p 224 note 13-p 232 note 84, according 
to a number of authorities wholly incompetent ev¬ 
idence possesses, and shouid be given, no probative 
force,2 and the admission of such evidence cannot 
raise an issue or form the basis of a verdict, find- 
ing, or judgment.® So, it is commonly held that 


EVIDENCE 


94. Pa.—Schmitt v. William G. 
Johnston Co., 7 A.2d 131, 136 Pa. 
Super. 213. 

Tex.—Bankers Life & Loan Ass*n v. 
Chase, Civ.App., 114 S.W.2d. 374, 
377, auotlng' Corprus Jtixls. 

23 C.J. p 39 note 49. 

Testimony tendln^ to Impalx effeot 
of wrltlxLg' shouid be regnrded with 
Busplcion.—Bryant v, P. H. Whiting 
& Co., 246 N.W. 497, 261 Mich. 661. 

95. Ga.—Bankers’ Health & Life 
Ins. Co. V. Nichols, 162 S.B. 161, 
44 Ga.App. 536. 

KofiT of vessel, which was not pre- 
pared until after the vessel amved 
in port after a collision, and after 
some conversatlon and understand- 
Ingr between navigrating officers, is 
not an Independent record of the 
events, made by the offlcer chargred 
with that duty at the time as they 
occurred, and does not outweigh the 
testimony of eyewitnesses and dis- 
Interested parties.—The Kairu Maru, 
L.aWash., 18 P.2d 295. 

96. Conn.—^Martino v. Connecticut 
Co., 147 A. 20, 109 Conn. •669. 

Ky.—^American Mut. Liabilily Ins. 
Co. V. Hartman, 72 S.W.2d 429, 264 
Ky. 712. 

97. Midi.—Rath v. Kelly, 224 N.W. 
377, 246 Mich. 25. 

9^ Ky.—^Prudential Ins. Co. of 
America v. Pierce's Adm’x, 109 S. 
W.2d 616, 270 Ky. 216. 

Bntry in family Bible 
Ky.—^Prudential Ins. Co. of America 
V. Pierce’s Adm’x. 109 S.W.2d 616, 
270 Ky. 216. 

99. FreBninptions are indulged in 
favor of, or in opposition to, ancient 
deeds, according: to matters in pais 
which accompany them.—Taylor v. 
Goodenough, 270 N.T.S. 278, 240 App. 
Liv. 469. 

Corxoboration of anclent docu- 
.-ments Indicatins: the exercise of acts 


of ownershlp or dominlon, by proof 
of actual possession under simllar 
documents or by other facts adds to 
the weight of the evidence. 

Mass.—Boston v. Bichardson, 105 
Mass. 351. 

N.Y.—Hewlett v. Cock, 7 Wend. 371. 

1 . Tenn.—State, for use of Burrow, 
V. Cothron, App., 113 S.W.2d 81— 
Westmoreland v. Farmer, 7 Tenn. 
App. 3*85, 389, clting Corpus Juris. 

23 C.J. p 40 note 57. 

2. Ga.—^Ensley v. Pollard, 194 S.E 
426, 56 Ga.App. 884. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Blankston, Com.App., 61 S.W.2d 
304—Smith v. Lynn, Civ.App., 16'2 
S.W.2d 838. 

64 C.J. p 228 note 44 [a]. 

Farol evidence 

Ga.—^Peninsular Casualty Co. v. Mc- 
Cloud, 170 S.E. 396, 47 Ga.App. 316. 
Tex.—Great Nat. Life Ins. Co. v. 
Presley, Civ.App., 129 S.W.2d 730, 
error dismissed—Tackett v. Cun- 
ningham, Civ.App., 91 S.W.2d 965. 
Bvidence properly stxicken cannot 
be used to fortify other evidence.— 
Metropolitan Life Ins. Co. v. Lanl- 
gan, 222 P. 402, 74 Colo. 386. 
Evidence not stricken out 
However, it has been held that 
evidence concerning mlsrepresenta- 
tlons in application, in record and 
not stricken out, must be considered, 
although the trial court apparently 
disregarded it €is incompetent.— 
Naudzlus v. Metropolitan Life Ins. 
Co., 238 N.T.S. 762, 136 Misc. 167. 

3 . U.S.—John Irving Shoe Co. v. 
Dugan, C.C.A.Mass., 93 P.2d 711— 
Bullders & Manufacturers Mut. 
Casualty Co. v. Paquette, D.C.Me., 
21 F.Supp. 858. 

Ga.—Crawford v. Verner, 50 S.E. 968, 
122 Ga. 814. 

Ind.—Standard Oll Co. v. Baughman, 
1'87. N.E. 843, 97 Ind.App. 672. 
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Me.—Shaw v. McKenzle, 160 A. 911, 
131 Me. 248. 

Mo.—State ex rei. and to Use of 
Alton R. Co. V. Public Service 
Commlssion, App., 110 S.W.Sd 1121, 
transferred, see Sup., 100 S.W.2d 
474, certiorari quashed State ex 
rei. Public Service Commlssion v. 
Shain, 119 S W.2d 220, 34'2 Mo. 867 
—Holliday v. Walls, App., 64 S.W. 
2d 318. 

N.Y.—Peldt V. Kiener, 264 N.Y.S. 
120, 147 Misc. 600. 

Tex.—Dallas Ry. & Terminal Co. v. 
Blankston, Com.App., 61 S.W.2d 
304—Smith v. Lynn, Civ.App., 162 

S. W.2d 838—Lone Star Gas Co. v. 
Hollfleld, Civ.App., 150 S.W.2d 282 
—Lewis V. J. P. Word Transfer 
Co., Civ.App., 119 S.W.2d 106, er¬ 
ror refused—Morehouse v. More- 
house, Civ.App., 111 S.W.2d 831, 
error dismissed—Sinclair Reflning 
Co. V. Womack, Civ.App., 66 S.W. 
2d 402—Edlngton v. Southern Old 
Line Life Ins. Co., Civ.App., 56 S.W. 
2d 579—Cosden Oll Co. v. Sides, 
Civ.App., 36 S.W.2d 815—Shelton 
V, Thomas, Civ.App., 11 S.W.2d 
254. 

64 C.J. p 228 note 46. 

However, it has been held that in 
an action for damages under the Em- 
ployers’ Liabillty Law, the errone- 
ous admission of evidence of the 
number of dependents in the fam¬ 
ily of the injured servant justifled 
the jury in considering it, as well 
as ali the other testimony In the 
case, in arrivlng at its verdict.—Sil- 
ver King of Arizona Mining Co. v. 
Kendall, 201 P. 102, 23 Ariz. 39. 
Faxol evldeuce 

(1) The rule stated in the text 
has been applied to parol evidence. 
Mo.—Sol Abrahams & Son Const. Co. 

V. Osterholm, App., 136 S.W.2d 86. 
N.T.—Mine Realty Corporation v. 
2131 Broadway Corporation, 1 N. 

T. S.2d 979, 253 App.Div. 299. 
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hearsay evidence, although admitted, has no pro¬ 
bative value, is entitled to no weight, and cannot 
support a finding or judgment,^ imless of a charac¬ 
ter Corning within some exception to the general 
rule of incompetency,5 although there is also au- 
thority for the view that hearsay evidence has pro¬ 
bative force,® and that, once admitted, it may be 
weighed with the other evidence and given any ev- 
identiary value which it may possessi Likewise 
the conclusion of a witness,® or his mere guess,® or 
a non-expert witness’ expression of opinion as to 
an ultimate legal question,i<^ is of no probative val¬ 
ue. 


Applicability of evidence io pleadings. It has 
been considered that evidence brought out inci- 
dentally and not applicable to any issue made by 
the pleadings cannot be considered but there 
is also authority for the view that a party who 
without opposition suffers evidence to be adduced 
contrary to or beyond the allegations contained in 
the pleadings is bound by its effect.^^ 

Testimony introduced surrepHtiously after it has 
been once excluded on objection should be disre- 
garded.^® 


Tex.—Great Nat. Life Ins. Co. v. 
Presley, Civ.App., 129 «.W.2d 730 
error dismissed—Tackett v. Cun- 
nlngrham, Civ.App., 91 S.W.2d 965 
—Trout V. WicWta State Bank & 
Trust Co., Civ.App., 23 S.W.2d 871. 
(2) Waiver of benefit of parol evi¬ 
dence nile see supra § 863. 

Plndlng* of value 

Tex.—Land Tltle Bank & Trust Co, 

V. United Sav. Bank of Detroit, 
Mich., Civ.App., 117 S.W.2d 847, 
error dismissed. 

Bvldeuoe inadmlssible nuder pleacL 
iuffs 

Va.—Whlte v. Wlilte, 106 S.E. 350, 
129 Va 621. 

Compnlsory saif Juotimiaatlou 
Verdict based on material testi¬ 
mony which defendant was required 
to give, when called for cross-ex- 
aminatlon, in violation of his con- 
stitutional and statutory rights 
agalnst compulsory self-incrimina- 
tion, cannot stand.—Joslin v. Noret, 
194 N.W. 983, 224 Mich. 240. 

GompeteiiLoy agalust both parties 
Finding that the conveyance in 
question was made with intent to 
hinder, delay, and defraud creditors 
must be sustained by evidence com¬ 
petent a.gainst the grantee, as well 
as against the grantor.—Meyer v. 
Mayo, 187 N.Y.S. 346, 196 App.Div. 
78. 

4* Ark.—Tipler-Grossman Lumber 
Co. V. Forest City Box Co., 229 S. 

W. 17, 148 Ark. 132. 

D.C.—Murphy v. New York & Cuba 
Mali S. S. Co., 273 F. ?06, 50 App. 

D. C. 341. 

Ga—Morgan v. Bell, 5 S.E.2d 897, 
189 Ga. 432—^Hlggins v. Trentham, 
197 S.E. 862, 186 Ga 264—Ensley 
V. Pollard, 194 S.E. 426, 66 GaApp 
384—Spencer v. Wright, 172 S.E 
91, 48 GaApp, 126—^Jarriel v. Sa- 
vannah Guano Co., 128 S.E. 237, 
34 GaApp. 72—Heaves v. Colum¬ 
bus Electric & Power Co., 12’2 S. 

E. 824, 32 GaApp. 140—Hale v. 
Hale, 111 S.E. 740, 28 Ga.App. 609. 

Idaho.—^Boise Street Car Co. v. Van 
Avery, 103 P.2d 1107, 61 Idaho 502. 


Me.—Shaw v. McKenzie, 160 A. 911, 
181 Me. 248. 

Minn.—Kavli v. Leifman, 29*2 N.W. 
210, 207 Minn. 649. 

Mo.—Van Bibber v. Swift & Co., 228 
S.W. 69, 286 Mo. 317—Holliday v. 
Walls, App., 64 S.W.2d 318. 
N.Y.—Meyer v. Mayo. 187 N.Y.S. 346, 
196 App.Div. 78—Leichtung v. Nat- 
kin, 183 N.Y.S. 1, 192 App.Div. T8'8 
—^Hirsch V. Lehigh Valley R. Co., 
174 N.Y.S. 68. 

Tex.—^Lone Star Gas Co. v. Holifleld, 
Civ.App., 150 S.W.2d 282—^Elmore 

V. Peavy, Civ.App., 143 S.W.2d 983 
—^Lewis V. J. P. Word Transfer 
Co., Civ.App., 119 S.W.2d 106, er¬ 
ror refused—^Land Tltle Bank & 
Trust Co. V. United Sav. Bank of 
Detroit, Mich., Civ.App., 117 S.W. 
2d 847, error dismissed—Commer- 
cial Standard Ins. Co. v. Billlngs, 
Civ.App., 114 S.W.2d 709, error dis¬ 
missed—Thames v. Culwell Pack- 
Ing Co., Civ.App., 114 S.W.2d 664 
—Sinclair Reflning Co. v. Womack, 
Civ.App., 66 S.W.2d 402—Farrall v. 
Hood, Clv.App., 32 SW.2d 480— 
Shelton v. Thomas, Civ.App., 11 S. 

W. 2d 264. 

23 C.J. p 40 note 68—64 C.J. p 230 
note 64. 

Snbstantlal evidence 

“Mere uncorroborated hearsay or 
rumor does not constitute substan¬ 
tia! evidence.”—Consolidated Edison 
Co. V. National Labor Relatlons 
Board, 69 S.Ct. 206, 217, 305 U.S. 
197, 83 L,Ed. 126—U. S. v. Krumslek, 
C.C.A.Mass., 111 F.2d 74, 78. 

Frand 

The fraudulent character of a 
transaction, or the falsity of a rep- 
resentation, cannot be established by 
hearsay evidence. 

lowa.—^Vacuum Oll Co. v. Carstens, 
231 N.W. 380, 211 lowa 1129. 

N.J.—^Ewart v. Johnson, 166 A. 716, 
11 N.J.Mlsc. 472. 

Kniilolpal regnlation held not es¬ 
tablished by hearsay testimony.— 
Gosselln v. Lemay, 153 A. 716, 86 N. 
H. 13. 

Jcntradletlon of testimony by hear- 
say 

Hearsay testimony leaves undis- ^ 
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puted the testimony against which it 
was directed.—Galloway v. Buss, 800 
S.W. 390, 176 Ark. 669. 
m. mohlgan 

(1) The rule stated in the text 
has been followed.—^Poster v. Kajnp- 
mann, 275 N.W. 236, 281 Mich. 496. 

(2) However, it has been held that 
where prostltution in apartment 
hause was established, hearsay testi¬ 
mony offered by state showing par- 
tlcular apartment involved should be 
considered to llmlt closing to that 
apartment.—State v. Robinson, 229 
N.W. 403, 260 Mich. 99. 

5. Tex.—^Flremen’s Ins. Co. of New- 
ark, N. J., v. Universal Credit Co.* 
Civ.App., 85 S.Wr2d 1061. 

e. NC.—Maley v. Thomasvllle Fur- 
niture Co., 200 S.E. 438, 20.4 N.C. 
689. 

7- Mass.—^Mahoney v. Harley Pri¬ 
vate Hospital, 180 N.B. 723, 279 
Mass. 96. 

23 C.J. p 40 note 69—64 C.J. p 230 
note 59. 

Appaxently so holding.—Grimes v 
Grimes, '200 A. 442, 61 R.I. 198. 
Testimony by person. qnoted 
Hearsay testimony as to what cer- 
taln person said is of no greater 
value than facts to which such per¬ 
son testlfled as witness.—Messner v. 
Board of Dental Examlners of Cali- 
fornia, 262 P. 68, 87 CaLApp. 199. 

8. Mo.—^Banty v. City of Sedalla, 
App., 120 S.W.2d 69. 

Tex.—Smith v. Lynn, Civ.App., 162 
S.W.2d 838. 

9 . Mo.—Van Bibber v. Swift & Co., 
228 S.W. 69, 286 Mo. 317. 

10- Ga.—Morgan v. Bell, 6 S.E.2d 
897, 189 Ga. 432. 

11. Ind.—^Marshall v. Mathers, 3 N 
E. 120, 103 Ind. 468. 

23 C.J. p 40 note 56. 

12. La.—^Powell v. Aiken & Gwlnn, 
18 La. 821—Draper v. Richards, 
20 La.Ann. 306. 

13. Pa.—^Vollmer v. Slmon, 46 A. 
439, 196 Pa. 481. 
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§ 1035. Evidence Less Strong than Party 
Might Produce 

Where weaker evidence Is offered when stronger evi¬ 
dence I8 wlthin the party's power, the evidence ofTered 
shouid be viewed wlth distrust. 

It is a fundamental canon of proof that, where 
weaker and less satisfactory evidence is offered 
when stronger and more satisfactory evidence is 
within the power of the party, the evidence offered 
shouid be viewed with distrust.^^ 

§ 1036. Answers to Leading Questions 

The probative vafue of a witness’ testimony Is very 
much lessened where It Is obtalned by leading questions. 

The probative value of a witness* testimony is 
very much lessened where it is obtained by leading 
questions, as where the witness merely assents to or 
dissents from a statement or assertion of an exam- 
ining counsel put with such vocal inflection as to 

be a question.i5 

§ 1037. Positive and Negative Evidence 

a. Evidence as positive or negative 

b. Weight of negative evidence generally 


§ 1037 

c. Comparative weight of positive and 
negative evidence 

<L Particular circumstances affecting 
weight 

a. Evidence as Positive or Negative 

A witness’ testimony of fallure to see op hear Is 
negative If he was paying no particular attentlon; tes¬ 
timony that the witness did not see or hear something 
whfch he wouid have observed had It occurred Is more 
commonly regarded as positive; and testimony that an 
event dId not occur^ glven by one who was In a positlon 
to observe, Is positive. Testimony may be positive in 
character although amountlng to a negativo statement 
or showlng a negative situatlon. 

As appears in § 2, supra, qvidence is positive 
where the witness States that a certain thing did or 
did not happen or exist. Where a witness testifies 
that he was present and did not see nor hear such 
event, or that it did not occur, this is strictly neg¬ 
ative evidence if nothing more appears or if it ap¬ 
pears that he was paying no particular attention at 
the time, or was not in a position to observe,!® even 
though the witness expresses the opinion, as he may 
do,^*^ that he wouid have seen or heard had the fact 
taken place.i® So also, where a witness who had a 
more or less adequate opportunity for correct ob- 
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14. Alaska.—Waechter Bros. Co. v. 
Stevens, 8 Alaska 88. 

]g;;y^-__(;;o(;liran’s Adm*x v. Cochran, 
115 S.W.2d 376, 384, 273 Ky. 1. 
Miss.—Masonite Corporation v. Hlll, 
154 So. 296, 298, 170 Miss. 15'8, cit- 
inff Coxpus Tiurls. 

Mlont.—Michalsky v. Centennial 
Brewing’ Co., 1'34 P. 307, 4*8 Mont. 
1 . 

l^.T.—Singer v. Zahelin, 24 N.T.S.2d 
962. 

Pa.—.Wright v. Pittsburgh Rys. Co., 
181 A. 476, 320 Pa. 40. 

Presumption from failure to produce 
most satisfactory evidence see su¬ 
pra § 156. 

Weight of evidence according to pow¬ 
er to produce or contradlct see su¬ 
pra § 1031. 

Positive ppoof Is requlred, where 
It appears from nature of case that 
it might possibly have been had.— 
Belyus v. Wllkinson, Gaddis & Co., 
178 A. 181, 116 N.J.Law 43, affirmed 
182 A. 873, 116 N.J.Law 92. 

Bule Inapplloable 

In a dlvorce suit, the husband’s 
failure to produce evidence other 
than his own denial to dlsprove the 
wife’s charges that he sent her to 
houses of prostitution for Illicit galn 
did not render appllcable the rule 
that evidence is to be weighed ac¬ 
cording to the proof in the power of 
the party to produce.—^Wade v. 
Wade, Mo.App., 229 S.W. 432. 

15. U.S.—Huffman v. Buckingham 
Transp. Co. of Colorado, C.C.A. 


Wyo., 98 F.2d 916, 921, citlng Cor¬ 
pus Juris. 

111.—John B. Burns Lumber Co. v. 
W. J. Reynolds Co., 148 111.App. 
356. 

iGwa.—Sinift v. Sinift, 293 N.W. 841. 
Pa—Commonwealth v. Chambers, 18 
Wash.Co. 7*8. 

Leading questions generally see the 
C.J.S. title Witnesses §§ 329-338, 
also 70 C.J. p 609 note 73-p 63’8 
note 62. 

16. Ariz.—Canion v. Southern Pac. 
Co.. 80 P.2d 397, 52 Ariz. 245— 
Southern Pac. Co. v. Flsher, 274 P. 
779, 35 Ariz. 87. 

Cal.—Takahashi v. White Truck & 
Transfer Co., 69 P.2d 161, 15 Cal. 
App.2d 107. 

Fla.—Powell v. Gary, 200 So. 854. 
lowa—Chilcote v. Chicago & N. W. 

R. Co., 221 N.W. 771, 774, 206 lowa 
1093, citlng Oozpus Juris, 

Md.—State, for Use of Emerson, v. 

Poe, 190 A. 231, 171 Md. 584. 

N.T.—Cannarozzo v. New York State 
Rys., 216 N.T.S. 166, 216 App.Div. 
243. 

Okl.—Kugler' V. White, 216 P. 903, 
91 Okl. 130, 

Pa.—^Ealy v. New York Cent. R. Co., 
5 A.2d 110, 333 Pa 471—^Zotter v. 
Lehigh Valley R. Co„ 124 A. 284, 
280 Pa 14—Craft v. Hines, 116 A 
379, 272 Pa. 499. 

Tenn.—Atkins v. Smith, 9 Tenn.App. 
‘ 212 . 

Va—Virginian Ry. Co. v. Haley, 167 

S. H. 776, 166 Va 3'60—Cooper v. 
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Southern Ry. Co., 149 S.E. 444, 153 
Va. 93. 

Wis.—McMillan v. Chicago, M. & St. 
P. Ry. Co., 191 N.W. 510, 179 Wis. 
823. 

23 C.J. p 40 note 66—62 C.J. p 443 
note 83. 

Proof of negative facts see supra § 
1025. 

Relevancy and materiality of nega¬ 
tive evidence generally see supra 
§ 165. 

Weight of positive and negative tes¬ 
timony as to unsworn statements 
see supra § 267. 

‘^Negative testimony r^tes only 

to the testimony of a witness who 
had an opportunity to see an occur- 
rence, testifled by some other wit¬ 
ness to have taken place, that he 
did not see it, or of one who had an 
opportunity to hear or know of an 
occurrence testifled positively by 
some other witness to have hap- 
pened, that he did not hear it or 
recollect it.”—Suick v. Krom, 177 N. 
W. 20, 21, 171 Wis. 264. 

Negative testimony as to slglit 

Testimony that witnesses did not 
see an object is no less negative tes¬ 
timony than testimony that they did 
not hear noises.—^Fraser v. State, 
182 N.Y.S. 491, 112 Misc. 19. 

17. 111.—^Bamett v. Chicago City R, 
Co., 167 I11.APP. 87. 

18. Tex.—^Markusfeld v. Zahn, Clv. 
App., 99 S.W.2d 438, error dls- 
mlssed. 
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servation testifies that he was attentive but did not 
see or hear a certain thing, his testimony is some- 
times regarded as negative testimony,although it 
is not of a purely negative character.^O On the oth- 
er hand, testimony of a witness that he did not see 
or hear something which he would have seen or 
heard had it occurred has been regarded as positive 


testimony,21 although the witness admitted that he 
was not paying particular attention.22 

A distinction must be made between testimony 
which is negative in form and that which is nega¬ 
tive in character ;23 so testimony may be positive 
in character even though it amounts to a negative 
statement or tends to show a negative situation,24 


Utah.—Jensen v. Oregon Short Line 
R. Co., 204 P. 101, 59 Utah 367. 
23 C.J. p 41 note 68. 

19. 3Id.—Travelers* Ins. Co. of 

Hartford, Conn., v. Pox, 141 A. 
547, 165 Md. 210. 

Miss.—Tazoo & M. V. R. Co. v. Beas- 
ley, 130 So. 499, loS Miss. 370. 
Mo.—Sing V. St. Louis-San Prancis- 
co Ry. Co., 30 S.W.2d 37. 

Utah.—Jensen v. Oregon Short Line 

R. Co., 204 P. 101, 59 Utah 367. 

23 C.J. p 41 note 69. 

20. Kan.—^Davis v. Atchison, T. & 

S. P. Ry. Co., 9 P.'2d 990, 135 Kan. 
96. 

Md-—Travelers* Ins. Co. of Hartford, 
Conn., V. Pox, 141 A. 647, 156 Md. 
• 210 . 

23 C.J. p 41 note 70. 

21. Mass.—Shwartz v. Pelnherg, 28 
N.KSd 249, 306 Mass. 331—Cair- 
ney v. Cook. 165 3Sr.E. 406, 266 
Mass. 279—Hough v. Boston Ble- 
vated Ry. Co., 159 N.E. 626, 263 
Mass. 91. 

MInn.—^Perkins v. Chicago, M. & St. 
P. Ry. Co., 197 N.W. 758. 158 Minn. 
184. 

Or.—Lovett v, GUI, 20 P.2d 1070, 142 
Or. 534. 

Pa.—Mellon v. Lehigh Valley R. Co., 
127 A. 444, 282 Pa. 39. 

Va.—Chesapeake & O. R. Co. v. Ja- 
cobs, 183 S.E. 221, 166 Va. 11— 
White V. Southern Ry. Co., 144 S. 
E. 424, 151 Va, 302—Southern Ry. 
Co. V. Bryanfs Adm'r, ZZ S.E. 183, 
95 Va. 215. 

23 C.J. p 41 note 71—60 C.J. p ff87 
note 70. 

Trahi signals 

Where witnesses had good oppor- 
tunity to hear train signals, and cir- 
cumstances were such it was prob- 
able they would have heard them, 
had their attention been drawn to 
matter, their testimony that signals 
were not given was positive.—^Vir- 
ginlan Ry. Co. v. Haley, 157 S.E. 
776, 156 Va. 350. 

Tnxning slgnal 

“We do not see what more the 
driver of a vehicle in the rear of 
another can say than that he did not 
see a turning signal, if one was not 
given, and where he was alert to 
observe such notice . . . under 

such circumstances, the testimony is 
more than negative.”—^Nold v. Hlg- 
gins Lumber Co., 119 A. 919, 320, 276 
Pa. 196i . , I 

22 « Mich.—^Lonis v. Lake Shore & 


M. S. R- Co., 69 N.W. 642, 11 ^ 
Mich. 458. 

23. Okl.—Sand Springs Ry. Co. v 
McWilliams, 3'8 P.2d 539, 170 Okl 
85—St. Louis-S. P. R. Co. v. Rus- 
sell, 266 P. 763, 130 Okl. 237. 
Wis.—Suts V. Chicago & N. W. Ry. 
Co., 234 N.W. 715, 203 Wis. 532— 
Richter v. Dahlman & Inbush Co., 
190 N.W. 841, 179 Wis. 7, 30 A.L. 
R. 747. 

**We do not see that the testimony 
on behalf of defendant is negative 
merely because its witnesses deny 
that something happened.”—Pranklm 
V. New Orleans Public Service, La. 
App., 187 So. 1‘26, 130. 

Absence of Indloatlon of fixo 
Testimony of plaintiffs witnesses 
In action agalnst railway company 
for damages by flre that they looked 
toward place of origin of flre, but 
saw no evidence thereof until after 
train passed, when they observed 
flre, held negative in form but posi¬ 
tive in character.—^Hicks v. Chicago 
& N. W. Ry. Co., 266 N.W. 73, 215 
Wis. 46’2. 

24. Kan.—^Kansas City, P. S. & G. 

R. Co. v. Lane, 7 P. 687, 33 Kan. 
702. 

Minn.—^Perkins v. Chicago, M. & St. 
P. Ry. Co., 197 N.W. 768, 158 Minn. 
184. 

Mo.—^Poehler v. Lonsdale, App., r29 

S. W.2d 59—Prltz v. Manufacturers 
Ry. Co., App., 124 S.W.2d 603. 

N.H.—Stlnson v. Malne Cent. R. Co., 
128 A. 662, 81 N.H 473. 

N.J.—^Relman v. Essex Chair Co., 169 

A. 675, 10 N.J.Misc. 61'8. 

OkL—^Kugler v. White, 216 P. 903^ 91 
Okl. 130. 

Va.—Southern Ry. Co. v. Berry, l S. 

B. 2d 261, 172 Va. 266. 

Wis.—^Hicks V. Chicago & N. W. Ry. 
Co., 265 N.W. 73, 216 Wis. 462— 
Suts V. Chicago & N. W. Ry. Co., 
234 N.W. 716, 203 Wis. 532. 

23 C.J. p 41 note 73—62 C.J. p 444 
note 87. 

The preseoce of the word “not” In 
the statement of a witness does not 
necessarlly make his testimony nega¬ 
tive, as respects the weight to be 
given to it; so a statement that *T 
did not have any packages at ali,” 
could not be characterized as nega¬ 
tive testimony.—Cado v. Many, La. 
App., 180 So. 185, 186. 

Denlal of happening 
“The witnesses on behalf of plain- 
,ti£C state that the bus moved and 
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■■he witnesses on behalf of the de¬ 
fendant state that it did not move. 
We do not see that the testimony 
on behalf of defendant is negative 
merely because its witnesses deny 
that something happened.”—^Frank- 
lln V. New Orleans Public Service, La. 
App., 187 So. 126, 130. 

Fhy8loiaxL’8 testimony that a com- 
pensation claimant was not sulferlng 
permanent disability as the resuit 
of an accident is positive:—^Walker v. 
U. S. Pidelity & Guaranty Co., 13 S.E. 
2d 526, 64 Ga.App. 459. 

Ooonrrenioe in auother’8 presenoe 
‘Where . . . one swears that 

a thing occurred in the presence of 
another and the other that it did 
not, the testimony of each is posi¬ 
tive and not negative.”—^Pollard v. 
Todd, 8 S.E.2d 666, 571, 62 Ga.^pp. 
261. 

Fallure to hear slgnal 

(1) “Evidence that one did not 
hear a signal given when he was 
in a posltion to hear and could have 
heard had it been given is not pure¬ 
ly negative in character, but is a 
positive statement of a fact. The 
value of such testimony depends up- 
on whether the witness was in a 
posltion to hear, and the amount of 
attention he gave the glving of sig¬ 
nals.”—Sand Springs Ry. Co. v. Mc¬ 
Williams, 38 P.2d 639, 641, 170 Okl. 
86—St Louls-S. F. R. Co. v. Russell, 
266 P. 763, 766, 130 Okl. 237. 

(2) Automobllists testimony that 
he did not hear a locomotlve whistle, 
although he llstened for a slgnal, is 
aflarmative testimony, authorizing 
flnding that whistle was not given 
or not heard.—State v. Norfolk & W. 
Ry. Co., 136 A 827, 161 Md. 679. 

Fallure to see flre 

Testimony that flre, allegedly visl- 
ble three miles away, was not seen 
by persons who walked within sev- 
eral feet of place involved, although 
negative in form, is positive, not 
negative, in character.—Suts v. Chi¬ 
cago & N. W. Ry. Co.. 234 N.W. 716, 
203 Wis. 632. 

Fallure to recelve uotloe 

Testimony of banker concerning 
custom of sending notice to drawee 
on acceptance of draft held insuf- 
flcient to overcome positive testimony 
of drawee that he did not receive no¬ 
tice.—^Bank of Marianna v. Gandy, 
13-9 So. 676, 1'9 La.App. 266. ' 

Record showliig omlssloiL of en- 
txles wbJLch would have appeared if 
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ind if <i witness who was in a position to observe 
estifies not merely that he did not see or hear, but 
hat the event did not occur, this is clearly positive 
estimony.25 Testimony that signals were given, but 
lot at the point specified by statute, is not negative, 
irithin the rule as to the comparative weight of posi- 
ive and negative testimony.2* 

Where a witness describes a fact observed by him 
nd an opposing witness describes the same fact 
ififerently, the testimony of both is equally posi- 
ive.2'? Testimony as to the absence of any record 
f a particular marriage from the records is nega- 
ive in character.2® 


§ 1037 

b. Weight of Negative Evidence (Imierally 

The commoti view is that negative evidence is not 
necessarily without probative vaiue. Such vaiue depends 
largely on circumstances, and in particuiar on whether 
the witness was paying attention to what occurred and 
had an opportunity to observe; and such vaiue disap- 
pears where the negative statement is incredible In the 
face of the physical facts. 

The negative character of evidence has been said 
to affect its weight and sufficiency.29 While there 
have been statements to the effect that negative ev¬ 
idence is entitled to no weight, 80 the more common 
view is that it is not necessarily destitute of proba¬ 
tive vaiue,81 but is entitled to consideration,82 aiid. 
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ransactlons were had is some evi- 
ence supporting positive evidence 
rhich negatives actuality of transac- 
ons.—^Nix V. Aranour Fertllizer 
^orks, 161 S.E. 661, 40 aa.App. 746. 

5. U.S.—Romeo v. Campbell, C.C. 
A.N.T., 36 P.2d 704. 

An.—Kansas City, F. S. & G. R. 
Co. V. Lane, 7 P. 687, 33 Kan. 702. 
.H.—Fraser v. Berlln St. Ry., 146 
A. 714, 84 N.H. 107. 
kl.—Kugler v. White, 23 6 P. 908, 91 
Okl. 130. 

a.—^White v. Southern Ry. Co., 144 
S.E, 424, 151 Va. 302-j-Southern Ry. 
Co. V. BryantA AdmT, 28 S.E. 183, 
95 Va. 216. 

I C.J. p 41 note 74. 

Zn a Blander aotlon, testimony of 
itnesses who testlfled posltlvely 
lat defendant did not speak the 
ords charged is not negative tes- 
mony.—Sulck v. Krom, 1T7 N.W. 

•, 171 Wis. 264. 
mditlon of floox 

“The testimony of plainllff and her 
Itness in saying that the floor was 
ippery and that there was oil or 
‘ease on It, is no more positive than 
the statement of the defendanfs 
Itnesses to the effect that the floor 
as not slippery and did not con- 
in oil or grease, . . . Defend- 
ifs witnesses did not say that they 
a not see any oil or grease on the 
or, as would have been the case if 
eir testimony had been negative, 
t, on the contrary, they said that 
ere was no oil or grease there.”— 
•eeves v. S. H. Kress & Co., La.App., 

8 So. 171, 173. 

. N.J.—Palumbo v. Pennsylvanla 
Et Co., 169 A. 322, 10 N.J.Misc. 
204. 

lowa.—Marshall Dental Mfg. 
^ 0 . v. Harkenson, 50 N.W. 669, 84 
Eowa 117. 

C.J. p 42 note 76. 

Mass.—Riley v. Murphy, 164 N. 
S. 608, 265 Mass. 420. 

Cal.—Exposito V. United Rall- 
•oads of San Franclsco. 183 P. 676, 

12 CatApp. 320. 


“Affirmative octs cannot be proved 
hy mere negative testimony.”—Mer- 
ry Maid Mfg. Co. v. Lucy !Liane 
Frock, 248 N.T.S. 370, 872, 231 App. 
Div. 639. 

aa 111.—^Farrand v. Tates, 249 111. 
App. 180. 

Mass.—Rlzzittelli v. Vestine, 141 N. 

E. 110, 246 Mass. 391. 

N.J.—^Vlncze v. New York Cent. R. 

Co., 167 A. 159, 9 N.J.Misc. 1089. 
Okl.—Lauderdale v. O^Nelll, 177 P. 
113, 74 Okl. 119. 

Or.—Lauderback v. Multnomah 

County, 226 P. 697, 111 Or. 681. 

Va.—Johnson v. Richmond, F. & P. 
R Co., 169 S.E. 603, 160 Va. 766 
—^Norfolk & W. Ry. Co, v. Eley, 
162 S.E. 3, 167 Va. 668—White v. 
Southern R. Co., 144 S.B. 424, 161 
Va. 302. 

Dlscredlted evldenoe 

Evidence which generally and cat- 
egorically denies the existence of a 
fact may be so dis credit ed or may 
so discredit Itself as to destroy its 
probative vaiue.—Kazdan v, Stein, 
160 N.E. 704, 118 Ohio St 217, af- 
firmmg 160 N.E. 606, 26 Ohio App. 
455. 

31. Ala.—Mobile & O. R. Co. v. 

Davis, 137 So. 526, 223 Ala. 600. 
lowa.—^Finley v. Lowden, 277 N. 
W. 487, 224 lowa 999—Chilcote v. 
Chicago & N. WT. R. Co,, 221 N.W'. 
771, 206 lowa 1093. 

Ky.—^Nashvllle, C. & St. Lu Ry. v. 

Byars, 26 S.W.2d 733, 233 Ky. 309. 
Md.—Travelers’ Ins. Co. of Hartford, 
Conn., V. Fox, 141 A. 647, 155 Md. 
210 . 

Mo.—Sharber v. National Life & Ac¬ 
cident Ins. Co. of Nashville, Tenn., 
App., 226 S.W, 267. 

N.C.—^K. B. Johnson & Sons v. South¬ 
ern Ry. Co., 199 S.E. 704, 214 N.C. 
484. 

R.I.—Little V. Rubin, 6 A.2d 683. 

23 C.J. p 44 note 86. 

“ 'Negative evidence' does not 
amount to no evidence at all; other- 
wise the term would be a mlsnomer. 
And Jurors are not obliged to dis- 
card it merely because of the ex¬ 
istence of positive evidence in con- 
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flict therewith.”—^Pollard v. Qorman, 
182 S.B. 678, 681, 62 Ga.App. 127— 
Georgia R. & Banking Co. v. Wallls, 
116 S.E. 883, 887, 29 Ga,App. 706. 

Negative “evidence, when proper- 
ly supported by circumstances, may 
run through ‘all degrees of credibill- 
ty.‘ ”—Carruthers v. Atlantic & Tad- 
kln Ry. Co., 9 S.B.2d 498, 600, 218 
N.C. 49, annulled on other grounds 11 
S.B.2d 157, 218 N.C. 377. 

Ri agl n g of traln bell 
That One in position to hear train 
bell did not hear it is some evidence 
that it was not rung.—Mobile & O. 
R. Co. V. Davis, 137 So. 625, 223 
Ala. 600. 

32. U.S.—Chicago & N. W. Ry. Co. 
V. Andrews, lowa, 130 F. 66, 64 
C.C.A. 399, certiorari denied 26 S. 
Ct. 787, 196 U.S. 628, 49 L.Bd- 351 
—Thurlow V. U. S., D.C.Mass., 295 
F. 906—^Norfolk Southern R. Co. v. 
Strlcklin, D.C.N.C., 264 F. 646. 
Ind.—Bartley v. Chicago & E. 1. Ry. 
Co., 24 N.‘E.2d 406. 

lowa.—Oelke v. Howey, 232 N.W. 

666. 210 lowa 1296. 

Ky.—Loulsvllle & N. R. Co. v. Rat- 
llfTs AdmT, 85 S.W.2d 1006, 260 
Ky. 380—Nashville, C. & St L. Ry. 
V. Byars, ‘26 S.W.2d 733, 233 Ky. 
309. 

La.—Ogden v. Rosedale Inn, App., 
189 So. 162. 

Md.—Travelers' Ins. Co. of Hartford, 
Conn., V. Fox, 141 A. 547, 156 Md. 
210—Sudbrook v. State, 138 A. 12, 
163 Md. 194. 

Mo.—^Detchemendy v. Wells, App., 
263 S.W. 150. 

N.T.—Cannarozzo v. New York State 
Rys., 216 N.Y.S. 166, 216 App.Dlv. 
243. 

N.C.—Johnson v. Atlantic Coast Line 
R. Co., 170 S.B. 120, 206 N.C. 127. 
Pa-—^Kleln v. F. W. Woolworth Co., 
163 A. 632, 309 Pa. 320—Gruber 
V. Hays, 124 A. 688. 280 Pa. 489— 
Chitwood V. Philadelphia & R. Ry. 
Co., 109 A. 646, 266 Pa. 435—^Peruz- 
zi V. Pennsylvania R. Co., 99 Pa. 
Super. 619. 

R.I.—Little V. Rubin, 6 A.2d $83. 
W.Va.—Cavendish v. Chesapeake & O. 
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where the facts justify it, is substantive evidence of depends largely on circumstances,*® and more par- 
a fact,33 and may be sufficient to raise or establish ticularly on the likelihood that the witnesses v(rould 
an issue or support a finding.^^ Its probative force 


Ry. Co., 121 S.E. 498, 95 W.Va. 
490. 

23 C.J. p 44 note $7. 

the majorlty of neifliffence cas¬ 
es plaintilt must establish that the 
defendant did not perform some act 
or did not do some thing: which it 
was his duty to do or perform In 
the observance of due care. ‘In fol- 
lowlng out this distinction courts 
have sometimes overlooked the fun- 
damental fact that in such a case 
the plaintilf is necessarily conflned 
to negative evidence. If such evi¬ 
dence is unworthy of belief simply 
because it is negative, then the plain- 
tiff must nearly always fail.* Chl- 
cago, R. I. & P, R. Co. v. Stepp, 8 
Cir., 164 P. 785, 787. 22 ri.R.A.,N.S., 
360.”—-Carruthers v. Atlantic & Yad- 
kin Ry. Co., 9 S.E.2d 498, 600. 218 
N.C. 49, annulled on other grounds 11 
S.B.2d 157, 218 N.a 377. 

Xnabllity to flx time of aocldent 
Jury has right to believe state- 
ment of witness that he did not hear 
automobile siren, notwithstanding 
his inability to fhc time of accident.— 
City of Sacramento v. Hunger, 249 
P. 223. 79 Cal.App. 234. 

33- Mo.—Sing V. St Louis-San 

Prancisco Ry. Co., 30 S.W.2d 37. 
Vlme of soimdlzig whlstle 
Testimony that railroad's witness 
did not hear whistle until after train 
passed whistling post held substan¬ 
tive evidence that whistle was not 
sounded at least eighty rods from 
Crossing.—Sing v. St Louls-San 

Prancisco Ry. Co., supra. 
zroaezlsteiLoe of fact 
“Evidence of failure to see or hear 
is in some circumstances substan- 
tial evidence of the nonexistence of 
the fkct”—Norfolk & W. Ry. Co. v. 
Collingsworth, C.C.A.Ohio, 62 P.2d 
827, 82'8. 

34. U.S.—^Flannery v. New York, O. 

& W. R. Co., aC.A.N.Y., 29 P.2d 
18. 

Cal.—Takahashi v. White Truck & 
Transfer Co., 59 P.2d 161, 15 Cal. 
App.2d 107—Rogers v. City of Los 
Angeles, 44 P.2d 465, 6 Cal.App.2d 
294—Gialdinl v. Russell, 25 P.2d 
846, 134 Cal.App. 524—Badostain 
V. Pacific Electric Ry. Co., 256 P. 
676, 83 Cal.App. 290. 

Miss.—St Louis & S. P. Ry. Co. v. 

Nichols. 138 So. 364, 161 Miss. 796. 
Mo.—Connole v. Illinois Cent R. Co., 
App., 21 S.W.2d 907. 

Mont—Sullivan v. Northern Pac. 
Ry. Co., 94 P.2d 661, 109 Mont 93 
— ^Rau V. Northern Pac. Ry. Co., 289 
P. 580, 87 Mont 621—Grant v. 
Chlcago, M. & St P. Ry. Co., 262 
P- 382, 78 Mont 97. 

Tez.—Jameson v. Parmers* State 


Bank of Burkbumett, Civ.App., 299 
S.W. 458, afflrmed Parmers* State 
Bank of Burkbumett v. Jameson, 
Com.App., 11 S.W.2d 299, rehearing 
denied 16 S.W.2d 626. 

Proof of negative facts see supra 
S 1025. 

Paliure to Show rear light on a 
vehicle.—^Linde v. Bmmick, 61 P. 
2d 338, 16 Cal.App.2d 676. 

Paliure to souud. auto hom 
Mass.—Caimey v. Cook, 166 N.B. 406, 
266 Mass. 279. 

Paliure to souxid street-oar slgnal 
Cal.—Eeena v. United Railroads of 
San Prancisco, 239 P. 1061, 197 Cal. 
148—Carey v. Pacific Gas & Elec¬ 
tric Co., 242 P. 97, 76 Cal.App. 129. 
Mass.—McBride v. Middlesex & B. 
St Ry. Co.. 176 N.B. 185, 276 Mass. 
29. 

Mont—^McManus v. Butte Electric 
Ry. Co., 219 P. 241, 68 Mont 379. 

Paliure to give tralu siguals 

(1) “Negative evidence ... Is 
usually the oniy method of proving 
the failure of a railway company 
to give signals.”—Bartley v. Chica- 
go & B. I. Ry. Co., Ind., 24 N.B.2d 
406, 409. 

(2) “The failure to ring the bell 
might never be proven, If proof that 
witnesses were in a position to hear, 
and that they did not hear it ring, 
Is not to be accepted.*'—^Kugler v. 
White, 216 P. 903, 908, 91 Okl. 130. 

(3) Pailure held shown. 

Cal.—Cooper v. Southern Pac. Co., 
App., 111 P.2d 689—Lahey v. South¬ 
ern Pac. Co., 61 P.2d 461, 16 Cal. 
App.2d 652, certiorari denied South¬ 
ern Pac. Co. V. Lahey, 67 S.Ct 608, 
300 U.S. 666, 81 L».Ed. 873—^Vaca v. 
Southern Pac. Co., 267 P. 346, 91 
CaJ.App. 470. 

Ga.—Cllmer v. Southern Ry. Co., 159 
! S.B. 782 (first case), 43 Ga.App., 
660, followed in 169 S.E. 782 (sec- 
ond caae), 43 Ga.App. 661. 

Ind.—Pennsylvania Co. v. Clark, 133 
N.B. 588, 191 Ind. 470, transferred, 
®®®» App., from appellate court 128 
N.B. 629. 

Mass.—Klegerman v. New York, N. 
H. & H. R. Co., 195 N.E. 341, 290 
Mass. 268. 

‘‘That a or a whistle was not 
sounded is a negative fact which 
may be established by negative evi¬ 
dence.”—Crossno V, Terminal R. 
Ass’n of St Louis, 41 S.W.2d 796, 
800, 328 Mo. 826. 

Negative testimony held iwtiew- 
olent to raise or support an issue. 

U.S.—^Norfolk Southern R. Co. v 
Stricklin, D.C.N.C., 264 P. 646. 

Ala.—Hestle v. Louisvllle & N, R. 
Co., 81 So. 149, 16 Ala.App. 667. 
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La.—Ogden v. Rosedale Inn, App., 

189 So. 162. 

Mass.—Cross v. Albee, 146 N.E. 45, 
260 Mass. 170. 

N.H.—^Allison v. Boston & M. R. R., 

190 A. 127, 88 N.H. 420. 

N.C.—Justice V. Southern Ry. Co., 
13 S.E.2d 663, 219 N.C. 278. 

Pa.—^Ealy v. New York Cent R. Co., 
6 A.2d 110, 333 Pa. 471. 

Tex.—^Port Worth Independent School 
Dist V. Hodge, Civ.App., 96 S.W.2d 
1113. 

Dlrect evldenoe negatlvlng oharge 

must control over mere conjecture. 
—^Mueller Fumlture Co. v. Cltlzens' 
Telephone Co., 203 N.W. 129, 280 
Mich. 173. 

Pailure to remember reoelpt of let. 
ter 

The mere fact that the fiiddressee 
of a letter properly stamped and 
addressed does not remember of re- 
ceiving It Is no evidence that he did 
not receive it—^Reid v. Holcomb, 218 
P. 76, 63 Cal.App. 89. 

35. Colo.—Colorado & S. Ry. Co. v. 

Honaker, 19 P.2d 769, 92 Colo. 239. 
Mass.—^Hough v. Boston Elevated 
Ry. Co., 169 N.B. 626, 262 Mass. 91. 
Minn.—^Pranklln v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 229 N.W. 
797, 179 Minn. 480. 

Mont.—Sullivan v. Northern Pac. Ry. 
Co., 94 P.2d 661, 109 Mont 93— 
Rau V. Northern Pac. Ry. Co., 289 
P. 680, 87 Mont 621—Grant v. Chi- 
cago, M. & St P. Ry. Co., 262 P. 
382, 78 Mont. 97. 

N.C.— K. B. Johnson & Sons v. 
Southern Ry. Co., 199 S.E. 704, 214 
N.C. 484. 

Tenn.—Atkins v. Smlth, 9 Tenn.App. 

212 . 

W.Va.-^ones v. Virginian Ry. Co.. 
177 S.E, 621, 116 W.Va. 666—Cav- 
endish v. Chesapeake & O. Ry. Co., 
121 S.H. 498. 95 W.Va. 490. 

Negative evidence is only a 
species of circumstantlal evidence.” 
—Georgia R & Banking Co. v. Wal- 
lis, 116 S.B. 883, 887, 29 Ga.App. 
706. 

“In some circumstances, its pro¬ 
bative force may be so slight as to 
reach the Vanlshing point; in oth¬ 
er circumstances, such testimony 
may be more persuasive than the 
positive testimony of some witness¬ 
es. It is only when it is so ciear 
that such testimony has no pro¬ 
bative value whatever that reason- 
able men would not differ in their 
concluslons with reference thereto 
that courts are Justlfied in dlsre- 
garding it on the ground that It does 
not rise to the dlgnity of evidence.” 
—Colorado & S. Ry. Co. v. Honaker, 

19 P.2d 769, 763, 92 Colo. 239. 
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have observed the fact had it occurred,*^® and on the 
question whether the witness was paying* attention 
to what occurred, as by listening for signals, and 
was in a position, or had a reasonable opportunity, 
to observe and such probative force is, of course, 
reduced to absolute zero where the fact might rea- 


sonably have occurred without being observed by 
or known to the witness, ^ 8 or where his negative 
statement is incredible in the face of the physical 
facts and circumstances, as where he claims to have 
paid attention and yet not to have seen or heard 
something which he must have observed had he 


36. U.S.—^Bergrman v. Northern Pac. 
Ry. Co., C.C.A.Mlnn., 14 P.2d 680 
—Lehigrh Valley R. Co. v. Mangran. 

C. C.A.N.Y., 278 F. 86—Chlcagro & 
N. W. Ry. Co. v. Andrews, lowa. 
130 F. 66, 64 C.C.A. 399, certiorari 
denied 26 S.Ct. 787, 196 U.S. 628, 
49 L.Bd. 361. 

Cal.—Thompson v. Los Angeles & S. 

D. B. Ry. Co., 134 P. 709, 166 Cal. 
748—^Lahey v. Southern Pac. Co., 
61 P.2d 461, 16 Cal.App.2d 662, 
certiorari denied Southern Pac. 
•Co. v. Lahey, 67 S.Ct 608, 300 U. 
S. 666, 81 Lf.Ed. 873—^Lindsey v. 
Pacific Electric R. Co., 296 P. 131, 
111 CaLApp. 482. 

Ga.—Southern Ry. Co. v. Rlley, 4 S. 

E. 2d 64, 60 Ga.App. 476. 

Idaho.—Kerby v. Oregon Short Line 
R. Co., 264 P. 377, 46 Idaho 636. 
lowa.—Chilcote v. Chlcagro & N. W. 

R. Co., 221 N.W. 771, 206 lowa 1093. 
Md.—Travelers' Ins. Co. of Hartford, 

Conn.. V. Fox, 141 A. 647, 166 Md. 
210 . 

Mich.—^Lamhert v- Minneapolis, St. P. 
& S. S. M. By. Co., 176 N.W. 463, 
209 Mich. 107. 

Minn.—^Lawson v. Minneapolis, St 
P. & S, S, M. Ry. Co., 219 N.W. 664, 
174 Minn. 404. 

Miss.—St Louls & S. P. Ry, Co. v. 

Nichols, 138 So. 364, 161 Miss. 796. 
Mo.—^Rosanhalm v, Thompson, App., 
148 S.W.2d 830—Connole v. Illi¬ 
nois Cent R. Co„ App., 21 S.W.2d 
907. 

Mont—Sullivan v. Northern Pac. Ry. 
Co., 94 P.2d 661, 109 Mont 93— 
In re Silver's Bstate, 38 P.2d 277, 
98 Mont. 141—Rau v. Northern 
Pac. Ry. Co., 289 P. 680, 87 Mont 
521. 

Neb.—Oliver v. Union Pac. R. Co, 
179 N.W. 1017, 106 Neb. 243—Dodds 
V. Omaha & C. B. St. Ry. Co., 178 
N.W. 268, 104 Neb. 692. 

N.C.—^K. B. Johnson & Sons v. South¬ 
ern Ry. Co., 199 S.E. 704, 214 N.C, 
484 

Or.—^Lauderback v. Multnomah Coun- 
ty, 226 P. 697, 111 Or. 681. 

Pa.—Wetherill v. Showell, Fryer & 
Co., 107 A. 808, 264 Pa. 449—Ven- 
chik V. Pennsylvania R Co., 18 
A.2d 118, 143 Pa.Super. 438. 

Tex.—^Hines v. Roan, Clv.App., 230 

S. W. 1070. 

Va.—While v. Southern Ry. Co., 144 
S.B. 424, 161 Va. 302. 

W.Va.—Jones v. Virginian By. Co., 
177 S.E. 621. 116 W.Va. 666—Caven- 
dish V. Chesapeake & O. Ry. Co., 
121 S.B. 498, 96 W.Va. 490. 

23 C.J. p 44 note 88—62 C.J. p 444 
notes 89, 90. 


37. U.S.—^Bergman v. Northern Pac, 
Ry. Co., C.C.A.Minn. 14 P.2d 680— 
Lehigh Valley R Co. v. Mangan, 
C.C.A.N.Y., 278 P. 85—The Mel- 
bourn P, Smith, D.C.Va., 266 P. 
46, afllrmed, C.C.A., The Ontario, 
264 P. 1021—^Brigham v. Lucken- 
bach, D.C.Me., 140 P. 322—Chica- 
go & N, W. Ry. Co. V. Andrews, 
lowa, 130 P. 66, 64 C.C.A. 399, cer¬ 
tiorari denied 25 S.Ct 787, 196 U. 
S. 628, 49 KEd. 361. 

Ala.—Nashville, C. & St U. Ry. v. 
Prinoe, 103 So. 463, 212 Ala. 499. 

Cal.—Cooper v. Southern Pac. Co., 
App., 111 P.2d 689—^Lahey v. South¬ 
ern Pac. Co., 61 P.2d 461, 16 Cal. 
App.2d 662, certiorari denied South¬ 
ern Pac. Co. V. Uahey, 67 S.Ct 
608, 800 U.S. 666, 81 U.Ed. 873. 

Pia.—^Powell V. Gary, 200 So. 864— 
Seaboard Air Line R Co. v. My- 
rick, 109 So. 193. 91 Pia. 918. 

Ga.—Southern Ry. Co. v. Riley, 4 S. 
B.‘2d 64, 60 Ga.App. 4*76—Climer v. 
Southern Ry. Co., 169 S.E. 782 (first 
case), 43 Ga.App. 660, followed in 
169 S.E. 782 (second case), 43 Ga. 
App. 651. 

Idaho.—^Kerby v. Oregon Short Line 
R. Co., 264 P. 377, 46 Idaho 636. 

Ind.—^Pennsylvania Co. v. Clark, 133 
N.B. 688, 191'Ind. 470, transferred, 
see, App., 128 N.B. 629. 

lowa.—^Lenning v. Des Moines & C. L 
R. R, 227 N.W. 828, 209 lowa 890 
—Bannister v. Illinois Cent R Co., 
202 N.W. 766, 199 lowa 657. 

Ky.—^Louisville R. Co. v. Sheehan, 
142 S.W. 221, 146 Ky. 168. 

La.—Mullens v. Vicksburg, S. & 
P. Ry. Co., 120 So. 122, 9 La.App. 
232. 

Mass.—Johnson v. Warner Bros. Cir¬ 
cuit Management Corporation, 17 
N.B.2d 147, 301 Mass. 348—Hough 
V. Boston Elevated Ry. Co., 169 N. 
B. 626, 262 Mass. 91—Gibb v. HaJd- 
wick, 136 N.B. 868, 241 Mass. 646. 

Mich.—^Lambert v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 176 N.W. 453, 
209 Mich. 107. 

Minn.—^Pranklin v. Minneapolis, St 
P. & S. S. M. Ry. Co., 229 N.W. 797, 
179 Minn. 480—^Lawson v. Minne¬ 
apolis, St. P. & S. S. M. Ry. Co., 
219 N.W. 664, 174 Minn. 404. 

Mo.—^Rosanbalm v. Thompson, App., 
148 S.W.2d 830—Connole v. Illinois 
Cent R Co., App., 21 S.W.2d 907. 

Mont.—Sullivan v. Northern Pac. Ry. 
Co., 94 P.2d 661, 109 Mont 98—^In 
re Silver's Bstate, 3$ P.2d 277, 98 
Mont. 141—^Rau v. Northern Pac. 
Ry. Co., 289 P. 680, 87 Mont. 621— 
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Grant v. Chicago, M. & St P. Ry. 
Co., 252 P. 382, 78 Mont 97. 

Neb.—De Griselles v. Gans, 219 N.W. 
'235, ltL6 N^b. 836—Oliver v. Union 
Pac. R Co., 179 N.W. 1017, 105 
Neb. 243—^Dodds v. Omaha & C. B. 
St Ry. Co., 178 N.W. 268, 104 Neb. 
692. 

N.H.—Gillingham v. Boston & M. R 

R, 21 A.2d 174—^Lavallee v. Bos¬ 
ton & Maine R R, 197 A. 816, 89 
N.H. 323—Allison v. Boston & M. 
R R, 190 A- 127, 88 N.H. 420— 
Collette v. Boston & M. R R, 140 
A. 176, 83 N.H. 210. 

N.C.—^K. B. Johnson & Sons v. South¬ 
ern Ry. Co., 199 S.B. 704, 214 N.C. 
484. 

Okl.—Sand Sprlngs Ry. Co. v. McWil- 
liams, 38 P.2d 539, 170 Okl. 86— 
St. Louis-S. F. R. Co. v. Russell, 
'266 P. 763, 130 Okl. 237. 

Or.—Lovett v. Gill, 20 P.2d 1070, 
142 Or. 634. 

Pa.—^Baly v. New York Cent. R Co., 
6 A.2d 110, 333 Pa. 471—Planigan 
V. McLean, 110 A. 370, 267 Pa. 663 
—Wetherill v. Showell, Pryer & 
Co., 107 A. 808, 264 Pa. 449—^Ven- 
chik v. Pennsylvania R. Co., 18 A. 
2d 118, 143 Pa.Super. 438. 

Tenn.—^Atklns v. Smith, 9 Tenn.App. 
212—Whltfleld v. Loveless, 1 Tenn. 
App. 377. 

Utah.—^Anderson v. Union Pac. R 
Co., 289 P. 146, 7i6 Utah 324. 

Va.—^White v. Southern Ry. Co., 144 

S. B. 424, 151 Va. 302. 

Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash.^ 208. 

W.Va—Jones v. Virginian Ry. Co., 
177 S.E. 621, 116 W.Va 666—Caven- 
dish V. Chesapeake & O. Ry. Co., 
121 S.B. 498, 96 W.Va 490. 

ITo conffllct wlth positive testlmony 
of persons favorably sltuated for 
hearlng or seeing arises from the neg¬ 
ative testlmony of persons not so 
situated. 

U.S.—^Pere Marquette Ry. Co. v. An- 
derson, C.C.A.I11., 29 F.2d 479, cer¬ 
tiorari denied Anderson v. Pere 
Marquette Ry. Co., 49 S.Ct. 347, 279 
U.S. 861, 73 L.Bd. 994—^Bergman v. 
Northern Pac. Ry. Co., C.C.AMlnn., 
14 F.2d 680. 

Cal.—^Hughes v. Atchison, T. & S. P. 
Ry. Co., 8 P.2d 863, 121 CaLApp. 
271. 

3& lowa—Chilcote v. Chicago & N. 
W R. Co., 221 N.W. 771, 206 lowa 
1093. 

Tenn.—^Atklns v. Smith, 9 Tenn.App. 
212 . 

23 C.J. p 44 note 89. 
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paid attention.®® 

Negative testimony may constitute strong proof 
where positive evidence could hardly fail to exist 
if the fact actually occurred and none such is dis¬ 
co vered,^o' and it may acquire great force from the 
neglect of the adverse party to call, or to explain 
the absence of, witnesses who know positively 
whether or not the fact in dispute occurred.^ i 
Prima facie evidence of consideration hy acknowl- 
edg^ent thereof in a deed may be overcome by the 
purely negative testimony of a subscribing witness 
to the instrument.'*^ The failure of records of a 
divorce case, introduced in evidence, to show that 
chiidren had been bom of the marriage has been 
held no evidence that none was born;^^ and the 
fact that there was no record in the county clerlds 


office of a marriage license about the date of an al- 
leged marriage does not show that no such license 
had been issued, as it might have been issued, exe- 
cuted, and never retumed, in which case no 'record 
would have appeared of such issuance>* 

a Comparative Weight of Positive and Nega¬ 
tive Evidence 

Other thfngs, such as opportunity to observe and 
credlbflity of witnesses, belng equal, greater welght 
shouid be given to positive than to negative evidence, 
even though the number of negative witnesses Is larger; 
but If It appears that the attentlon of a negative witness 
was speclally directed to the matter, or that he would. 
In the ordinary course of events, have observed the fact 
had It occurred, his testimony may be entitled to as 
much welght as opposing positive evidence, or even 
more. 

Other things, such as opportunity to observe and 
the credibility of witnesses, being equal,^6 greater 


39i U.S.—Baltimore & O. R. Co. v. 
Joseph, C.C.A-OhIo. 112 F.2d 618, 
cerUorari denied 61 S.Ct 561, 312 
U.S. 682, 86 L.Bd. 1121, rehearlng 
denied 61 S.Ct 710, 812 U.S. 714, 
86 L.Ed. 1144—Baah v. Baltimore 
& O. R. Co., C.C.A.Pa., 102 P.2d 
48—^McNabb v. Virffinian Ry. Co., 
C.C.A.\V.Va., 66 F.2d 137. I 

Ark.-—Ball v. Hail, 118 S.W.2d 668, | 
196 Ark. 491. 

Conn,—^Roden v. Connectlcut Co., 165 
A. 721, 113 Conn. 408. 

m.—Overstreet v. Illinois Power & 
Ulgrht Corporation, 190 N.B. 676, 
356 111. 378. 

lowa.—^Bowermaster v. Unlversal 
Produclng: Co., 266 N.W. 603, 221 
lowa 831—Shepherd v. Bremner, 
260 N.W. 48, 220 lowa 1. 

Md.—Weinstein v. Meyer, 191 A. 238, 
172 Md. 233—Weissman v. Ho- 
kamp, 188 A. 923, 189 A. 813, 171 
Md, 197—Mlller v. City of Balti¬ 
more, 167 A.* 289, 161 Md. 312— 
United Rys. & Electric Co. of Bal¬ 
timore V. Sberwood Bros., 167 A. 
280, 161 Md. 304—^Baltimore & O. 
R. Co. V. Bruchy, 166 A. 346, 161 
Md. 175—Gltomir v. United Rys. 
& Electric Co. of Baltimore City, 
146 A. 279, 157 Md. 464—Askin v. 
Moulton, 181 A. 82, 149 Md. 140— 
Baltimore & O. R. Co. v. Wewton, 
111 A. 481, 137 Md. 21—Maryland 
Electric Ry. Co. v. Beasley, 83 A. 
167, 117 Md. 270—Baltimore Trac- 
tion Co. V. Helms, 36 A. 119, 84 
Md. 515, 36 A.L.R. 215. 

Mich.—Goldman v. Grand Trunk 
Western Ry. Co., 283 N.W. 688, 287 
Micb, 289—^Helntzelman v. Penn- 
sylvanla R. Co., 246 N.W. 648, 260 
Midi. 688—^Richman v. Detroit, G. 
H. & M. Ry. Co., 236 ^.W. 878, 264 
Mich, 607. 

Minn.—JTensen v. Mlnneapolls, St. P. 

& S. S. M. Ry. Co., 191 N.W. 908, 
154 Minn. 4a4. 

Mo.—State ex rei. Eansas City 
Southern Ry. Co. v. Shain, 106 S. j 


W.2d 916, 340 Mo. 1196, quashing:, 
Adams v. Kansas City Southern 
Ry, Co., App., 83 S.W.2d 913— 
Monroe v. Chicagro & A. R. Co., 249 
S.W. 644, 267 S.W. 469, 297 Mo. 
633—^Brown v. Alton R. Co., App., 
151 S.W.2d 727—^Rohmann v. City 
of Richmond Heights, App., 136 S. 
W.2d 378—Brown v. Alton R. Co., 
App., 132 S.W.2d 713, record 
quashed on other srrounds State ex 
rei. Alton R. Co. v. Shain, Sup., 
143 S.W.2d 233—^Weishaar v. BZan- 
sas City Publio Service Co., App., 
128 S.W.2d 332—^March v. Pitcaim, 
App,, 125 S.W.2d 972—^Robertson v. 
Atchison, T. & S. F. Ry. Co., App., 

105 S.W,2d 996—Murphy v. Qulck 
Tire Service, App., 47 S.W.2d 202. 

N.H.—Brown v. Mailhot, 196 A. 764, 
89 N.H. 240. 

N.T.—Weig-and v. United Traction 
Co., 116 N.B. 345, 221 N.T. 39— 
Qulnn V. Union Ry. Co. of New 
York City, 234 N.T.S. 722, 134 

Misc. 188—^Wass v. Western Union 
Telegrraph Co., 10 N.Y.S.2d 966. 
N.C.—^Harrlson v. North Carollna R. 

Co., 140 S,E. 698, 194 N.C. 666. 

Pa.—Glancy v. Meadvllle Bread Co., 
17 A2d 395, 340 Pa. 462—Haskins 
V. PenneyIvania R. Co., 143 A 192, 
293 Pa. 637—^Horen v. Davls, 118 
A. 22, 274 Pa. 244—Spear & Co. v. 
Altmyer, 187 A 309, 124 Pa.Super. 
9—^Newman v. Reinish, 163 A 68, 

106 Pa.Super. 361—^Tulli v. Holt, 
30 Del.Co. 149—^Teel v. Erie Coach 
Co., 21 Erie Co. 82. 

R.I.—Keenan v. Providence Jouxmal 
Co., 167 A 302, 62 R.I. 64. 

Va.—Johnson v. Richmond, P. & P. 

R. Co., 169 S.E. 603, 160 Va. 766. 
Wash.—Cronin v. Shell Oil Co., 112 
P.2d 824—Poland v. City of Seat- 
tle, 93 P.2d 379, 200 Wash. 208— 
Proper v. Brenner, 71 P.2d 389, 191 
Wash. 640. 

Wis.—Szewczyk v. Milwaukee Elec¬ 
tric Ry. & Light Co., 247 N.W. 864, 
211 Wis. 266—^Brown v. Haertel, 
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I 244 N.W. 630, 210 Wis. 34S— 

Schroeder v. Wisconsin Cent. R. 
Co., 93 N,W. 837, 117 Wis. 33. 

23 C.J. p 44 note 90—^70 C.J. p 780 
note 5. 

Incredibllity of testimony as bearing- 
on credibility of witnesses general- 
ly see the C.J.S. title Witnesses § 
468, also 70 C.J. p 777 note 86—^p 
782 note 9. 

IjookoiLt by englxLoer 
Evidence of an engineer that he 
kept a vigilant lookout, under con- 
ditions where such lookout would 
discover man on track, is evidence 
that he did discover hlm although he 
may also testify that he did not.— 
Central of Georgia Ry. Co. v. Lee, 
161 So. 840, 227 Ala. 661. 

Testimony held {not unbeUevable 
as to failure to hear or see traln. 
Md.—State v. Norfolk & W. Ry. Co., 
186 A. 827, 161 Md. 679. 

Mo.—^Henry v. Illinois Cent. R. Co., 
3 S.W.2d 1004, 319 Mo. 432—Poeh- 
ler V. Lonsdale, App., 129 S.W.2d 
69. 

4a U.S.—^Pisher v. Carter, C.C.Pa., 
9 P.Cas.No.4,816, 1 WalLJr. 69. 

41. Tex.—^Jameson v. Farmers' 
State Bank of Burkbumett, Civ. 
App., 299 S.W. 468, afflrmed Farm- 
ers' State Bank of Burkbumett v. 
Jameson, Com.App., 11 S.W.2d 299, 
rehearing denied 16 S.W.'2d 626. 

23 C.J. p 47 note 27. 

Presumption from failure to call 
witnesses generally see supra S 
156. 

42. N.H.—^Lyford v. Thurston, 16 N. 
H. 399. 

43. Tenn.—^Mlller v. Gratz, App., 3 
Tenn.App. 498. 

44. Tex.—Wiess v. BAll, Clv.App., 
186 S.W. 884. 

45. Alaska.—^The Commonwealth, 8 
Alaska 23—Falrhistven l|4inlng Co. 
V. Immachuck Dredging Co., 6 
Alaska 462. 
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weight and probative value sbould be given to pos¬ 
itive and affirmative evidence than to negative evi- 
dence;^® in other words, the testimony of a wit- 
ness who testifies positively that a certain fact exist- 


ed, or an event occurred, is, generally speaking, en- 
titled to more weight than the evidence of another 
witness who swears that the event did not occur, or 
that he did not observe its occurrence,^'^ for it is 


Kan.—^Davis v. Atchison, T. & S. F. 

By. Co., 9 P.2d 990, 136 Kan. 96. 
Ky.—Consolidated Coach Corporation 
V. Hopkins’ Adm’r, 37 S.W.2d 1, 
238 Ky. 136—Cabble v. Hawkins, 
216 S.W, 346, 186 Ky. 114. 

La.—^Natal v. Louislana & A. Ky. 

Co., 137 So. 600, 18 La.App. 60. 
N.J.—Benton v. Kernan, 6 A.2d 196, 
126 N.J.Bq. 412, modifled on other 
grounds 8 A.2d 719, 126 N.J.Eq. 
343. 

N.C.—Johnson v. Atlantic Coast Line 

R. Co., 170 S.B. 120, 206 N.a 127. 
yt. —Bennett v. Kobertson, 177 A. 

626, 107 Vt. 202, 98 AL.R. 162. 
Wis.—^Richter v. Dahlman & Inbush 
Co., 190 N.W. 841, 179 Wis. 7, 30 

AL. R. 747—Suick v. Krom, 177 N. 

W. 20, 171 Wis. 264. 

23 C.J. P 42 note 76—62 C.J. p 443 
notes 81, 82. 

DlscredltlnfiT of wltiiesses 

“It is a rule of law that negative 
testimony cannot outweigh positive 
testimony, especially where the wit- 
nesses are not impeached or other- 
wlse discredited."—^Helman v. Pan 
American Life Ins. Co., 166 So. 195, 
197, 183 La. 1045. 

46. U.S.—^Lancashire Shipping Co. 
V. Morse Dry Dock & Repalr Co., 

C. C.A.N.Y., 48 P.2d 1077, afflrming, 

D. C., 43 F.2d 750, and certiorari 
denied Morse Dry Dock & Repair 
Co. V. Lancashire Shipping Co., 62 

S. Ct. 22, 284 U.S. 642, 76 L.Ed. 
646—^Window Glass Mach. Co. v. 
Pittsburgh Piate Olass Co., D.C. 
Pa., 46 P.2d 484, afflrmed, C.C.A,, 
284 F. 645—Boone v. Bquitable 
Holding Co., D.aw.Va., 32 F.Supp. 
896, reversed on other grounds, C. 
C.A, Beckley Nat. Bank v. Boone, 
116 F.2d 613—^New Jersey Zlnc 
Co. V. Singmaster, D.C.N.Y., 4 F. 
Supp. 967, modifled on other 
grounds, C.C.A., 71 F.2d 277, cer¬ 
tiorari denied Singmaster v. jNTew 
Jersey Zlnc Co., 65 S.Ct. 106, 293 

U. S. 691, 79 L.Bd. 686. 

Ala.—Nashville C. & St. L. Ry. v. 
Prince, 108 So. 463, 466, 212 Ala. 
499, citing Corpus Juris. 

Alajska.—The Commonwealth, 8 
Alaska 23—^Fairhaven Mining Co. 

V. Immachuck Dredging Co., 5 
Alaska 462. 

Anz.—^Knapp v. Hlghway Depart¬ 
ment, 104 P.2d 180—Olive v. Indus- 
trlal Commission of Ariaona, 83 P. 
2d 784, 62 Ariz. 460—Canlon v. 
Southern Pac. Co., 80 P.2d 897, 52 
Ariz. 246. 

Cal.—TakahasKi v. Whlte Truck & 
Transfer Co., 69 P.2d 161, 16 Cal. 
App.2d 107—Beecher v. Staflord, 
266 P. 870, 83 Cal.App. 408. 


Ga.—Pollard v. Todd, 8 S.E.2d 666, 
62 Ga.App. 261. 

Idaho.—^Toung v. Herrington, 99 P.2d 
441. 

Ind.—Baltlmore & O. R. Co. v. Rey- 
her, 24 N.B.2d 284. 

lowa—Oelke v. Howey, 232 N.W. 

666, 210 lowa 1296. 

Kan.—Davls v. Atchison, T. & S. P. 

Ry. Co., 9 P.2d 990. 136 Kan. 96. 
Ky.—Mann v. Phelps, 107 S.W.2d 288, 
269 Ky. 493—Louisville & N. R. Co. 
V. Ratlilf's Adm’r, 86 S.W.2d 1006, 
260 Ky. 380—Cabble v. Hawkins, 
216 S.W. 346, 186 Ky. 114. 

La.—Fulton Bag & Cotton Mills v. 
Femandez, App., 159 So. 339— 
Acres v. Monroe Transfer & Ware- 
house Co., App., 154 So. 386—^Natal 
v. Louislana & A Ry. Co., 137 So. 
600, 18 La.App. 60—Taylor v. 

Southern Bngmeering Const. Co., 

126 So. 877, 13 La.App. 292—Elling- 
ton Sugars, Inc., v. Texas & P. Ry. 
Co., 8 La.App. 271. 

Md.—Titi e Guaranty & Surety Co. v. 

Poe, 114 A. 481, 138 Md. 446. 

N.J.—Benton v. Keman, 13 A2d 826, 

127 N.J.Eq. 434, modified on other 
grounds 21 A2d 766, 130 N.J.Eq. 
193—Benton v. Keman, 6 A.2d 195, 
126 N.J.Eq. 412, modified on other 
grounds 8 A.2d 719, 126 N.J.Eq. 
343. 

N.T.—Oneida, Limited, v. National 
Silver Co., 25 N.Y.S.2d 271. 

N.C.—Cordell v. Brotherhood of Lo- 
comotive Flremen and Bnginemen, 
182 S.B. 141, 208 N.C. 632—John¬ 
son V. Atlantic Coast Line R. Co., 
170 S.E. 120, 205 N.C. 127. 

Okl.—Oklahoma Union Ry. Co. v. 

Houk, 226 P. 499, 109 Okl. 187. 

Pa.—Grimes v. Pennsylvania R. Co., 
137 A. 451, 289 Pa. 320—Mack v. 
Atlantic City R. Co., 92 Pa.Super. 
466. 

Puerto Rlco.—Javierre v. Fritze, 
Lundt & Co., 7 Puerto Rico Fed. 
16. 

Tenn.—^Whltfleld v. Loveless, 1 Tenn. 
App. 377. 

Tex,—^Le Master v. Fort Worth 
Transit Co., Civ.App., 142 S.W.2d 
908, error granted—^Hlnes v. Roan, 
Civ.App., 230 S,W. 1070. 

Utah.—^ESLst Grouse Creek Water Co. 

V. Frost, 246 P. 338, 66 Utah 687. 
Vt.—^Bennett v. Robertson, 177 A 
626, 107 Vt. 202, 98 AL.R. 162. 

Wis.—^In re Bailey's Bstate, 238 N. 

• W. 845, 206 Wis. 648—Sulok v. 
Krom, 177 N.W. 20, 171 Wis. 264. 

23 C.J. p 42 note 77—62 C.J. p 442 
note 77-p 446 note 93. 

Buls Umited 

“The evidence must be as to the 
actual exlstence of the disputed fact, 
to the sensory knowledge of the wit- 
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ness, and not as to his opinion as to 
the exlstence of the ultimate fact, 
based solely upon Inferences drawn 
from an exlsting and admitted fact." 
—Olive V. Industrlal Commission of 
Arizona, 83 P.2d 784, 785, 62 Ariz. 
460. 

Test 

‘Tn respect of whether positive 
testimony . . . naay be over- 

come by ‘negative testimony,* the 
test is always to be made with refer- 
ence to the facts and circumstances 
surrounding the witness at the time 
of the accident or homicide, even 
though the witnesses be of equal 
credlbility.**—^Pollard v. Todd, 8 S.E. 
2d 666, 671, 62 Ga.App. 261. 
Esplauation of negative testimony 
“Mere negative testimony, with 
no proper accompanying and explan- 
atory reasons in support thereof, is 
of no value as agalnst positive evi¬ 
dence that a certain fact existed.*'— 
Illinois Bankers* Life Ass*n v. Theo¬ 
dore, 34 P.2d 423, 428, 44 Ariz. 160. 
Testimony as to thlngS done by wlt- 
ness 

Where the fact in issue is what 
was actually done by the witness, 
“the reason for applying the rule is 
stronger than if the issue was mere- 
ly what was seen or heard, for to 
remember what one does is easler 
than to remember what one has seen 
or heard; what one has done is in 
the very nature of thlngs impressed 
more indellbly on the doei^s mind.’* 
—^Fairhaven Mining Co. v. Imma¬ 
chuck Dredging Co., 6 Alaska 462, 
464. 

47. U.S.—The Fort St. George, D.C. 
N.Y., 22 F.2d 195, afflrmed, C.C.A., 
27 F.2d 788, certiorari denied Ber- 
muda & West Indles S. S. Co. v. 
Oceanlc Steam Nav. Co., 49 S.Ct. 
179, 278 U.S. 664, 73 L.Ed. 664— 
Union Pac. R, Co. v. Gaede, C.C.A. 
Colo., 110 P.2d 931, reversing, D.C., 
Gaede v. Union Pac. R. Co., 28 P. 
Supp. 896—The Bowlmg Green, D. 
C.N.Y., 11 F.Supp. 109, afflrmed, C. 
C.A., Cyarnlkow Rionda Co. v. Bl- 
lerman & Bucknall S. S. Co., 81 F. 
2d 1017—The San Slmeon, D.C.N.Y., 

1 F.Supp. 606, afflrmed, C.C.A 63 
F.2d 798, certiorari denied Pacific 
Atlantic S. S. Co. v. Mooremack 
Gulf Lines, 64 S.Ct. 61, 290 U.S. 
643, 78 L.Ed. 56'8—Thurlow v. U. 
S., D.C.Mass., 296 P. 906—The Mel- 
bourn P. Smith, D.C.Va., 256 P. 
45, afflrmed, C.C.A, The Ontario, 
264 P. 1021. 

Ariz.—^Illinois Bankers* Life Ass’n v. 
Theodore, 34 P.2d 423, 44 Ariz. 
160—Southern Pac. Co. v. Flsher, 
274 P. 779, 36 Ariz. 87. 
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far more probable that the latter has forgotten thc 
occurrence than that it should be distinctly im- 
pressed on the mind of the former if it never took 
place,and the failure to observe may be attrib- 
utable to want of attention or opportunity>® 
A fortiori, the testimony of a witness that he 
does not remember, or has no knowledge of, a 
particular matter has little or no weight as against 
the direct testimony of a witness who does remem- 


ber the matter, or against other positive evidence;50 
testimony that an event occurred is not contradicted 
by a witness' testimony that he does not remember 
whether it occurred.61 Where a positive witness 
would be guilty of perjury if his statement were 
found untrue, while a negative witness could be 
found honestly mistaken, the former's testimony 

should be accepted.®^ 

The marked superiority of positive testimony is 


Colo.—Globe Indemnity Co. v. Sten- 
ger, 256 P. 668, 82 Colo. 47. 

Del.—Gray v. Pennsylvanla R. Co., 

139 A. 66. 3 W.W.Harr. 459. 

Fla.—^Powell V. Gary, 200 So. 864— 
Southern Ry. Co. v. Mann, 108 So. 
889, 91 Fla 948. 

Ga.—Pollard v. Todd, 8 S.R.2d 666, 
62 Ga.App. 261. 

111. —^Wineland ex rei. Abeln v. M. 
Huber, Inc., 275 Ill.App. 264— 
Baker v. Illinois Cent. R. Co., 227 
I11A.PP. 101. 

Kan.—^Davis v. Atchison, T. & S. F. 

Ry. Co., 9 P.2d 990, 135 Kan. 96. 
Ky.—^Louisville & N. R. Co. v. Rat- 
liiTs Adm»r. 85 S.W.2d 1006, 260 
Ky. 380—Consolidated Coach Cor^ 
poration v. Hopklns* Adni'r, 37 S. 
W.2d 1, 3, 238 Ky. 136, clting Cor¬ 
pus Juxls—^Reed v. Flynn, 266 S. 
W. 644, 205 Ky. 783. 

La.—^L»usk V. U. S. Fidelity & Guar- 
anty Co„ App., 199 So. 666—Frank- 
lln V. New Orleans Public Service, 
App., 187 So. 126—^Handy v. New 
Orleans Public Service, 120 So. 271, 
10 Lra.App. 72—Richard v. Poite- 
vent & Pavre Lumber Co., 120 So, 
235, 10 Lia.App. 608, rehearlng de- 
nled 121 So. 367, 10 La.App. 608— 
Lanier v. Missouri Pac. R. Co., 119 
So. 710, 9 La.App. 586. 

Minn.—Franklin v. Mlnneapolis, St. 
P. & S. S. M. Ry. Co., 229 N.W. 797, 
179 Minn. 480. 

Mlss.—Yazoo & M, V. R. Co. v. La- 
znensdorf, 177 So. 50, 180 Miss. 426, 
su^srestion of error overruled 178 
So. 80, 180 Miss. 426. 

Mo.—^Ingrram v. Mobile & O. R. Co., 
30 S.W.2d 989, 326 Mo. 163—Mur- 
ray v. Missouri Pacific R. Co., 13 
S.W. 817, 101 Mo. 236, 20 Am,S.R. 
601—Slater v. Atchison, T. & S. 
F. Ry. Co., 24 S.W.2d 660, 224 Mo. 
App. 824—^Reid v. Schaff, App., 210 
S.W. 86. 

Mont.—Sullivan v. Northern Pac. 

Ry. Co., 94 P.2d 661, 109 Mont. 93. 
Neb.—^De. Griselles v. Gans, 219 N. 
W. 236, 116 Neb. 836^Nanflto v. 
Chicago, B. & Q. R. Co.. 173 N.W. 
576, 103 Neb. 677. 

N.H.-^ollette v. Boston & M. R. Co., 

140 A. 176, 83 N.H. 210—Collins v. 
Hustis, 111 A. 286, 79 N.H. 446. 

N.J.—^Vincze v. New Tork Cent. R. 

Co., 167 A. 159, 9 N.J.Misc. 1089. 
N.T.—^Tablonowitz v. Kom, 199 N.T. 

S. 769, 206 App.Div. 440. 

Pa.—Reilly v. City of Philadelphia, 


196 A. 897. 328 Pa. 663—Twlning v. 
Lehigh & N. E. R. Co., 166 A. 489, 
310 Pa. 429—Miller v. Pennsyl¬ 
vanla R. Co., 149 A. 86, 299 Pa. 63 
—^Haskins v. Pennsylvanla R. Co., 
143 A. 192, 293 Pa. 637—Craft v. 
Hines, 116 A. 379, 272 Pa. 499— 
Rapp v. Central Railroad of Penn¬ 
sylvanla, 112 A. 440, 269 Pa. 266— 
Kemmler v. Pennsylvanla Co., 108 
A. 692, 266 Pa. 212—^Rapczynski v. 
W. T. Cowan, Inc., 10 A.2d 810, 138 
Pa.Super. 392—^Man v. Lehigh Val- 
ley R. Co., 33 Luz.Leg.Reg. 380. 
Tenn.—^Whitfleld v. Loveless, 1 Tenn. 
App. 377. 

Tex.—^Markusfeld v. Zahn, Civ.App., 
99 S.W.2d 438, error dlsmlssed— 
Hines v. Roan, Civ.App., 230 S.W. 
1070. 

Utah.—^Anderson v. Union Pac. R. 
Co., 289 F. 146, 76 Utah 324—East 
Grouse Creek Water Co. v. Pro st, 
245 P. 338, 66 Utah 587—Jensen 
V. Oregon Short Line R. Co., 204 
P. 101, 59 Utah 367. 

Va.—Johnson v. Richmond, P. & P. 
R, Co., 169 S.E. 603, 160 Va. 766— 
Cooper V. Southern Ry. Co., 149 S. 
E, 444, 163 Va. 93. 

Wls.—McMillan v, Chicago, M. & St. 
P. Ry. Co., 191 N.W. 610, 179 Wis. 
323—^Richter v. Dahlman & Inbush 
Co., 190 N.W. 841, 179 Wis. 7, 30 
A.L,R. 747. 

23 C.J. p 42 note 77—^11 C.J. p 1191 
note 80, p 1192 notes 81, 82, 88, 89, 
p 1193 note 1. 

Freseuoe of llghts ou vessel 

U. S. —The Buenos Alres, C.C.A.N.T., 
5 F.2d 426, affirming, D.C., The 
Windrush, 286 P. 261. 

Alaska.—The Commonwealth, 8 Alas- 
ka 23. 

11 C.J. p 1191 note 80 [c]. 

Subject matter four years old 

“This rule is particularly perti¬ 
nent and persuasive here when it is 
noted that the subject-matter to 
which the witness es testified dates 
back four years.’*—^Boston Ins. Co. 

V. Mesick & Mesick, D.C.Conn., 286 
F. 631, 636. 

That the positive witniesm are 
employees of the party in whose 
favor they testify does not prevent 
the application of the rule.—^Fraser 
V. State, 182 N.T.S. 491, 112 Misc. 19. 
Fosltlve testimony held not oonoltu 
sive 

Positive testimony that bus caus- 
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ing Injury sounded warning did not 
conclusively establish that warning 
was given, but merely created con- 
flict wlth negative testimony that no 
warning was sounded.—Hunt v. Los 
Angeles Ry. Corporation, 294 P. 746, 
110 Cal.App. 466. 

Value of positive evldenoe h^d 
not entlrely destroyed by negative 
evidence.—^Dull v. Atchison, Topeka 
& S. P. Ry. Co., 81 P.2d 168, 27 Cal. 
App.2d 473. 

48. Alaska.—^FUirhaven Mining Co. 
V. Immachuck Dredging Co., 6 
Alaska 462. 

23 C.J. p 43 note 78. 

“The witness who testlfles to a 
negative may have forgotten what 
actually occurred, while it is Im- 
possible to remember what never ex- 
Isted.”—^Wlndow Glass Mach. Co. v. 
Pittsburgh Piate Glass Co., D.C.Pa, 
46 F.'2d 484, 4'94, afflrmed, C.C.A., 284 
F. 645. 

48. Ky.—Consolidated Coach Corpo¬ 
ration V. Hopkins’ Adm’r, 37 S.W. 
2d 1, 238 Ky. 13*6. 

Minn.—^Franklin v. Mlnneapolis, SL 
P. & S. 'S. M. Ry. Co., 229 N.W. 
797, 179 Minn. 480. 

Puerto Rico.—^Javierre v. Prltze, 
Lundt & Co., 7 Puerto Rico Fed. 
16. 

6a Ark.—^Veith v. Jackson, 1 S.W. 

2d 66, 176 Ark. 874. 

La.—^Armato v. Ross, App., 177 So. 
491. 

Md.—Title Guaranty & Surety Co. 

V. Poe, 114 A. 481, 138 Md. 446. 
Mo.—Globe Automatic Sprinkler Co. 
V. Laclede Packing Co., App., 93 
S.W.2d 1053. 

Mont.—In re Nelson, 60 P.2d 365, 103 
Mont 48—^Maynard v. Bara, 30 P. 
2d 93. 96 Mont 302. 

Tex.—^Ralns County v. Spears, Clv. 

App., 120 S.W.2d 867. 

23 C.J. p 43 note 79. 

51. Mont.—Gallaher v. Theilbar Re- 
altles, 18 P.2d 1101, 93 Mont 4'21— 
Lasby v. Burgess, 289 P. 1028, 
1032, 88 Mont. 4'9, citing Corpus 
Juris. 

58. U.S.—Thurlow v. U. S., D.U 
Mass., 296 P. 906—^McClean v. 
Bradley, D.C.Ohlo, 282 P. 1011, af¬ 
flrmed, C.C.A., 299 F. 379, certiorari 
denied 45 S.Ct 98, 266 U.S. 619, 
69 L-Ed. 471. 
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most commonly afErmed in those cases where the 
opposing testimony is what has been, in subdivision 
a of this section, denominated strictly negative, in 
the sense of a mere failure to observe, without spe- 
cial or conscious attention.5® 

It has been broadly stated that negative testimony 
may be accepted in preference to positive.54 More 
precisely, if there is evidence that the attention of 
a negative witness was specially directed to the 
matter, or it can be legitimately presumed or in- 
ferred that he was alert and would, in the ordinary 
course of events, had observed the fact had it oc- 
curred, his testimony that he did not see or hear, 
or that the fact did not occur, is not necessarily 


weaker than opposing positive and affirmative tes¬ 
timony,®® and may indeed be entitled to more 
weight than the latter.®® 

Where witnesses testify positively to a fact and 
other witnesses absolutely deny it, the rule of com¬ 
parative value as between positive and negative tes¬ 
timony does not apply, and the only question is to 
which side, under all the circumstances, credit is 
due.®7 

Number of witnesses. Positive testimony, even 
of a single witness, should prevail over the negative 
testimony of an equal, or even larger, number of 
equally credible witnesses,®* unless, it has been held. 


Pa.—^Kelly v. Director General of 
Ballroads, 118 A. 436, 274 Pa. 470. 
Vt.—^Bennett v. Robertson, 177 A. 625, 
107 Vt. 202, 98 A-Li.R. 162. 

Va.—^White v. Southern Ry. Co., 144 
S.E. 424, 161 Va. 302. 

23 C.J. p 43 note 81. 

53. Alaska.—^Pairhaven Miningr Co. 
V. Immachuck Dredginff Co., 6 
Alaska 462. 

—Canion v. Southern Pac. Co., 80 
P.2d 397, 62 Arlz. 246—Southern 
Pac. Co. V. Pisher, 274 P. 779, 86 
Ariz. 87. 

Del.—Gray v. Pennsylvania R. Co., 
189 A. 66, 3 W.W.Harr. 469. 
pia,—^Powell V. Gary, 200 So. 864. 
VflTi, —^Davis V. Atchison, T. & S. r. 

Ry. Co., 9 P.2d 990, 136 Kan. 96. 
Da.—Natal v. Louisiana & A. Ry. 

Co., 137 So, 600, 18 Da-App. 50. 
Minn.—^Franklin v. Minneapolis, 
St. P. & S. S, M. Ry. Co., 229 N.W. 
797, 179 Minn. 480—^Lawson v. 

Minneapolis, St, P, & S. S. M. Ry. 
Co., 219 N.W. 664, 174 Minn. 404. 
Miss.—^Yazoo & M. V. R. Co. v. Ijam- 
ensdorf, 177 So. 50, 180 Miss. 426, 
sugg'estion of error overruled 178 
So. 80, 180 Miss. 426. 

Neh.—^Nanflto v. Chicago, B. & Q. R. 

Co., 173 N.W. 676, 103 Neb. 677, 

Pa.—Miller v. Pennsylvania R, Co., 
149 A. 85, 299 Pa. 68—Zotter v. Le- 
high Valley R. Co., 124 A. 284, 280 
Pa. 14—Kemmler v. Pennsylvania 
Co., 108 A. 692, 266 Pa. 212. 
Tenn.—Atkins v. Smith, 9 Tenn.App. 
212—Whitfield v. Loveless, 1 Tenn. 
App. 377. 

Utah.—Anderson v. Union Pac. R. Co., 
289 P. 146, 76 Utah 324-^ensen v. 
Oregron Short Line R. Co., 204 P. 
101, 69 Utah 367. 

Va.—Cooper v. Southern Ry. Co., 149 
S.B. 444, 163 Va. 93. 

23 C.J. p 43 notes 83, 84, p 44 note 86 
—60 C.J. p 688 note 71. 

"OiLe of the commonest exaxnples 
of true positive and negative testi- 
mony is where there is a dlspute as 
to whether a whistle was blown or 
bell rung by an engineer. In such 
a case the issue is as to the ex- 
istence of a physical fact, and the 


ringing of a bell or the blowing 
of a whistle is apparent to the phys¬ 
ical senses of one witness, while it 
is not to another one.”—Olive v. In¬ 
dus trlal Commission of Arizona, 83 
P.2d 784, 785, 62 Arlz. 460. 

54. Ga.—Walker v. U. S. Fidellty & 
Guaranty Co., 13 S.B.2d 626, 64 Ga. 
App. 469—Bradberry v. Lumber- 
mens Mut. Casualty Co., 4 S.E.2d 
486, 60 Ga.App. 676. 

55. U.S.—^Flannery v. New York, O. 
& W. R. Co., C.C.A.N.T., 29 F.2d 
18. 

CaL—Thompson v. Los Angeles & S. 
D. B. Ry. Co.. 134 P. 709, 165 Cal. 
748-..-Gialdini v. Russell, 26 P.2d 
845, 134 Cal.App. 624—Lindsey v. 
Pacific Electric R. Co., 296 P. 131, 
111 Cal.App. 482. 

Kan.—^Kansas City, F. S. & G. R. 

Co. V. Lane. 7 P. 687, 33 Kan. 702. 
Miss.—^Heafner v. Columbus & G. 

R, Co., 190 So. 1—Albert v. Doul- 
lut & Bwln, 178 So. 312, 313, 180 
Miss. 626, citlng Ck>rpiui Jnxiu —^Ta- 
200 & M, V. R. Co. V. Beasley, 180 
So. 499, 168 Miss. 370—Columbus & 
G. R. Co. V. Lee, 116 So. 782, 784, 
149 Miss. 643, citing Corpus Jtirls. 

Tex.—^American Asphalt Co. v. 
0’Rear, Civ.App., 36 S.W.2d 779, 
followed in American Asphalt Co. 
V. Commlns, 36 S.W.2d 781. 

Va.—Southern Ry. Co. v. Berry, 1 

S. B.2d 261, 172 Va. 266—Chesa- 
peake & O. R. Co. v. Jacobs, 183 S. 
B. 221, 166 Va. 11—Southern Ry. 
Co. V. Whetzel, 167 S.E. 427, 169 
Va. 796—White v. Southern Ry. 
Co., 144 S.B. 424, 161 Va. 302— 
Director General of Railroads v. 
Pence*s Adm’x, 116 S.E. 361, 135 
Va. 329—Southern Ry. Co. v. Bry- 
ant’s AdmX 28 S.E. 183, 96 Va. 
216. 

W.Va.—Cavendish v. Chesapeake & 
O. Ry. Co., 12h S.E. 498, 96 W.Va. 
490. 

Wis.—Richter v. Dahlman & Inbush 
Co., 190 N.W. 841, 179 Wis, 7, 
80 A.L.R. 747. 

23 C.J. p 4'4 note 92, p 46 notes 94, 
96—62 C,J. p 444 note 9L 
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56. Cal,—Cooper v. Southern Pac. 
Co., App., 111 P.2d 689—Downing v. 
Southern Pac. Co., 69 P.2d 678, 16 
Cal.App.2d 246—^Rogers v. City of 
Los Angeles, 44 P.2d 465, 6 Cal. 
App.2d 294—^Badostain v. Pacific 
Electric Ry. Co., 256 P. 676, 83 
Cal.App. 290—Carey v. Pacific Gas 
& Electric Co., 24'2 P. 97, 76 Cal. 
App. 129. 

Ga.—Southern Ry. Co. v. Rlley, 4 S. 
B.2d 64, 60 Ga.App. 475—Climer 
V. Southern Ry. Co., 169 S.E. 782 
(first case), 43 Ga.App. 650, fol¬ 
lowed in 15*9 S.B. 78‘2 (second 
case), 48 Ga.App. 661. 

Ky.—Louisvllle & N. R. Co. v. Rat- 
lifE's Adm’r, 86 S.W.2d 1006, 260 
Ky. 880. 

Miss.—^Tazoo & M. V. R. Co. v. Beas¬ 
ley, 130 So. 499, 168 Miss. 370—Co¬ 
lumbus & G. R. Co. V. Lee, 116 So. 
782, 149 Miss. 643. 

Or.-Lovett v. Gill, 20 P.2d 1070. 
142 Or. 684. 

Tex.—^American Asphalt Co. v. 
0*Rear, Civ.App., 36 S.W.2d 779, 
followed in American Asphalt Co. 
V. Commlns, 36 S.W.2d 781. 

W.Va.—Cavendish v. Chesapeake & 
O. Ry. Co., 121 S.E. 498, 96 W.Va. 
490. 

23 C.J. p 46 notes 93, 94—62 C..T. 
p 446 note 92. 

67, U.S.—^The Catallna, D.C.Cal., 
18 F.Supp. 461. 

Del.—^Hltchens v. Wllmington & 
Philadelphia Traction Co., 138 A. 
617, 3 W.W.Harr. 375. 

Mo.—^Fritz V. Manufacturers Ry. Co., 
App., 124 S.W.2d 603. 

N.C.—Carruthers v. Atlantic & Yad- 
kln Ry. Co., 9 S.B.2d 498, 218 N.C. 
49, annulled on other grounds 11 
S.E.2d 167, 218 N.C. 377. 

Va.—Virginian Ry. Co. v. Haley, 167 
S.E. 776, 166 Va. 360. 

23 C.J. p 45 notes 98, 99. 

58. Alaska.—^Falrhaven Mining Co. 

V. Immachuck Dredging. Co., 6 
Alaska 462. 

Neb.—^De Griselles v. Gans, 219 N. 

W. 2316, 116 Neb. 836. 

Va.—White v. Southern Ry. Co., 144 
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the negative witnesses had equal opportunity to ob- 
serve, or their attention was equally, or specially, 
dra\vn to the matter controverted;^® but the rulc 
is not always applied.®® A fortiori, positive testi- 
mony of several witnesses ought ordinarily to out- 
weigh the negative testimony of only one,®^ al- 
thougli it will not necessarily have this effect.®^ 

d. Particnlar CircxuustaiLces Affecting Weight 

The weight to be given to positive and negative evi- 
dence, separately or comparativeiy, is affected by various 
factors, such as the credibiiity of witnesses, their bias 
or interest, their opportunity for observation, and the at¬ 
tention they were giving. 

Whether the positive or the negative evidence 
shall prevail is frequently determined by consider- 
ations affecting the weight of testimony in gener- 
al,®® such as the credibiiity of the witnesses,®^ the 
accuracy of their memory,®® their opportunities for 


observation,®"® the attention they were giving at the 
time in Cjtitestion,®^ and the reasonableness of their 
testimony.®® The weight of positive®® or negative^® 
testimony may be impaired by the interest or other 
bias of the witness; and, conversely, the absence of 
any interest or bias operates in favor of the wit¬ 
ness. Positive testimo^sy that an act was done 
may be fortified by the circumstance that the actores 
regard for his personal safety would prompt him 
to do it,*^® or weakened by the fact that the witness 
who testifies to his own act was in the habit of per- 
forming the same act at frequent intervals daily and 
would be unlikely to recollect the particular in- 
stance.*^® The weight of negative testimony may be 
augmented by the circumstance that the witness had 
a reason such as self-protection,'^^ for observing 
whether or not the fact occurred.*^® Negative tes¬ 
timony may be weakened by the fact that the atten- 


S.E. 424. 151 Va. 302—Southern Rv. 
Co. V. Bryanfs Adm'r, 28 S.B. 183, 
95 Va. 215. 

W.Va.—Cavendish v. Chesapeake & O. 
Ry. Co., 121 S,B. 498, 95 W.Va. 
490. 

23 C.J. p 46 note 3. 

Number of witnesses grenerally see 
supra § 1022. 

Waroin^ of appxoaohiniT Street car 
“The testimony of a witness that a 
warning- of an approachlng* Street car 
was given is ordinarily worth more 
than the testimony of two witnesses 
who truthfully say that they did not 
hear It given.”—^Weir v. Kansas City 
Rys. Co., 196 P. 442. 108 Kan. 610. 

59. Pa.—^Urias v. Pennsylvania R. 

Co., 25 A. 566, 162 Pa. 326. 

Va.—Southern Ry. Co. v. Berry, 1 S. 
E.2d 26a, 172 Va. 266—ChesapeaJke 
& O. R Co. V. Jacobs, 183 S.E. 221, 
166 Va. 11—^White v. Southern Ry. 
Co.. 144 S.E. 424, 151 Va. 302— 
Southern Ry. Co. v. Bryant*s Adm’r, 
28 S.E. 183. 95 Va. 212. 

eo. VttdXL slgnols 
The testimony of a witness, who 
was In a situation to hear and see, 
that he heard no train signals has 
been accepted as against the posi¬ 
tive testimony of three rallroad em- 
ployees.—^Yazoo & M. V. R, Co. v. 
Beasley, 130 So. 499, 158 Miss. 370. 
l^lglLts ou vessel 

(1) The evidence of a singie wit¬ 
ness that a light was burnlng on a 
vessel will not outwelgh the testi¬ 
mony of many witnesses who testify 
that no such light was vlsihle to 
them.—The Monmouthshire, D.C.N. 
T., 44 F. 697—11 C.J. p 1192 note 85. 

(2) This Is especially true where 
Other corroborative circumstances 
exlst, such as the llghts belng set 
far aft and low down, or the fact of 
a llst in the vessel accused of fault, 
which might cause the llghts to 


he obscured.—^The Johanne Auguste, 
D.C.N.T., 21 P. 134—11 aJ. p 1192 
note 86. 

61- N.T.—Mitchell v. Newham, 190 
N.T.S. 459, 198 App.Div. 372—Dom- 
broskl V. New York Cent. R Co., 
8 N.Y.S.2d 619, afflrmed 12 N.Y.S. 
2d 243, 257 App.Div. 916, reargu- 
ment denled 14 N.Y.S.2d 495, 257 
App.Div. 10'14. 

Pa.—^Zotter v. Lehigh Valley R Co., 
124 A. 284, 280 Pa. 14. 

23 C.X p 46 note 5. 

62. U.S.—Plannery v, New York, O. 
& W. R Co., C.C.A.N.Y., 29 P.2d 
18. 

23 C.J. P 46 note 6. 

63. N.C.—Carruthers v. Atlantic & 
Yadkin Ry. Co., 9 S.E.2d 498, 218 
N.C. 49, annulled on other grounds 
11 S.E.2d 157, 218 N.C. 377. 

23 C.J. p 46 note 7. 

64. Or.—Lovett v. GUI, 20 P.2d 1070, 
142 Or. 534. 

23 C.J. p 46 note 8. 

65. N.C.—Carruthers v. Atlantic & 
Yadkin Ry. Co., 9 S.B 2d 498, 218 
N.C. 49, annulled on other grounds 
11 S.E.2d 157, 218 N.C. 377. 

23 C.J. p 46 note 9. 

66. U.S.—Chicago & N. W. Ry. Co. 
v. Andrews, lowa, 130 F. 66, 64 C. 
C.A. 399, certiorari denied 25 S.Ct. 
787, 196 U.S. 628, 49 L.Bd. 361. 

Kan.—^Davis v. Atchison, T. & S. F. 

Ry. Co., 9 P.2d 990, 135 Kan. 9'6. 
Mo.—^Murray v. Missouri Pacific R 
Co., 13 S.W. S17, 101 Mo. 236, 20 
Am.S.R 601—Reld v. Schaff, App., 
210 S.W. 86. 

Mont.—In re Silver^s Estate, 38 P. 

2d 277. 98 Mont. 141;. 

N.C.—Carruthers v. Atlantic & Yad¬ 
kin Ry. Co.. 9 S.E.2d 498, 218 N.C. 
49, annulled on other grounds 11 S. 
B.2d 167, 218 N.C. 377. 

Or.—^Lovett v. GUI, 20 P.2d 1070, 
142 Or. 634. 


Va.—Whlte v. Southern Ry. Co., 144 
S.B. 424, 161 Va. 302. 

Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208. 

23 C.J. p 46 note 10. 

67. Kan.—^Davis v. Atchison, T. & 
S. F. Ry. Co.. 9 P.2d 990, 136 Kan. 
96. 

Md.—State, for Use of Emerson, v. 

Poe, 190 A. 231, 171 Md. 684. 

Mo.—Murray v. Missouri Pacific R 
Co.. 13 S.W. 817, 101 Mo. 236, 20 
Am.S.R 601—Reid v. Schalf, App., 
210 S.W. 86. 

Pa.—Craft v, Hines, 116 A. 379, 
272 Pa. 499. 

W.Va.—Cavendish v. Chesapeake & 
O. Ry. Co., 121 S.E. 498, 95 W.Va. 
490. 

68. 111.—Greenville v. Henry. 78 111. 
150. 

69. U.S.—Thurlow v. U. S., D.C. 

Mass., 295 F. 905. 

23 C.J. p 46 note 13. 

7a 111.—Graham v. Anderson, 42 
111. 514, 92 Am.D. 89. 

71. U.S.—^Thurlow v, U. S., D.C. 

Mass., 295 F. 905. 

23 C.J. p 46 note 15. 

72. U.S.—The Charlotte, D.C.Va., 124 
F. 989, afflrmed 128 F. 38, 62 C.C.A 
546. 

23 C.J. p 46 note 16. 

73. Mo.—State v. Kansas City, F. S. 
& M. R Co., 70 Mo.App. 634. 

23 C.J. p 46 note 17. 

74. ni.—^Indiana, I. & I. R. Co. v. 
Otstot, 113 IlLApp. 37, afflrmed 72 
N.B. 387, 212 111. 429. 

Mass.—^Menard v. Boston & M. R. 
Co., 23 N.E. 214, 150 Mass. 886. 

75. Pa.—^Peruzzi v. Pennsylvania R 
Co., 99 Pa.Super. 519. 

23 C.J. p 46 note 18. 
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tion of the witnesses was diverted,^® as by excite- 
ment or alarm,'^^ or by ravishing strains of mu- 
sic.*^® It is also to be considered that familiar 
sounds often fail to be noticed where there is no 
occasion to notice them;'^® and that a sound may 
not have been heard because the wind was unfa- 
vorable^O or other sounds interfered with hearing.^i 

§ 1038. Uncontroverted Evidence 

Uncontroverted evtdence shouid ordinarlly be taken as 


true, and uncontradicted evidence which Is not Fmproba- 
ble ar unreasonabie cannot be disregarded, even ff it 
comes from an Interested witness, and, uniess shown to 
be untrustwopthy, is conclusive; but evidence not di- 
rectly contradicted is not necessarily binding on the triere 
of fact, and may under proper circumstances be given no 
weight, as where It is Inherently improbable or unreason¬ 
abie, seif-contradictory, or inconsistent with facts or cir¬ 
cumstances in evidence. 

Uncontradicted or undisputed evidence shouid or- 
dinarily be taken as true.® 2 More precisely, evi¬ 
dence which is not contradicted by positive testi- 


Bale applied to locomotlve slguals 
pa.—Peruzzi v. Pennsylvania R. Co., 
99 Pa.Super. 619. 

23 C.J. p 46 note 18 [a]. 

76. Neb.—Dodds v. Omaha & C. B. 
St. Ry. Co.. 178 N.W. 268, 104 Neb. 
692. 

77. N.C.—Strickland v. Atlantic 
Coast Line R. Co., 63 S.B. 161, 160 
N.C. 4. 

23 C.J. p 46 note 20. 

78- Conn.—Johnson v. Scribner, 6 
Conn. 186, 188. 

79. La.—Handy v. New Orleans Pub¬ 
lic Service, 120 So. 271, 10 La. 
App. 72. 

23 C.J. p 46 note 22. 

Street.car gojig 

La.—Handy v. New Orleans Public 
Service, supra. 

Bailroad traliL or signals 
La.—Ellington Sugars, Inc, v. Texas 
& P. Ry. Co., 8 La.App. 271. 

23 C.J. p 46 note 22 [aL 

80. Mo.—Cathcart v. Hannibal & St. 
J. R. Co., 19 Mo.App. 113. 

N.T.—Smith v. New York Cent. & H. 
R. R. Co.. 68 N.T.S. 63. 

81. S.C.—^Davis V. Payne, 113 S.B. 

326, 120 S.C. 473, followed in 

Greene v. Atlantic Coast Line R. 
Co., 147 S.E. 927, 160 S.C. 239, 

23 C.J. p 47 note 24. 

82. U.S.—Smith v. U. S., D.C.Ky., 
5 F.Supp. 476. 

Ark.—St Louis-San Franclsco Ry. 
Co. V. Williams, 21 S.W.2d 611, 180 
Ark. 413. 

Cal.—^Hollenbough v. Wickersheim, 
299 P. 90, 114 Cal.App. 1—Walker 
V. Clark, 262 P. 334, 80 Cal.App. 
620. 

Fla.—Ruff V. Cooper, 169 So. 490, 124 
Fla. 816. 

Ga.—Barrington v. Davis Jenkins & 
Sons, 162 S.E. 642, 44 Ga.App. 682 
—Jarrell v. Seaboard Air Line Ry., 
99 S.B. 386, 23 Ga.App. 717. 

Idaho.—Pierstorff v. Gray's Auto 
Shop, 74 P.2d 171, 68 Idaho 438. 
111,—Cusanelll v. Steele, 6 N.B.2d 
296, 287 Ill.App. 490—Blodgett v. 
Blodgett, 266 Ill.App. 617, trans- 
ferred, see 176 N.B. 777, 343 111. 
669. 

Ind.—Abel v. Love, 143 N.B. 615, 81 
Ind.App. 328. 

32 C.J.S.—69 


lowa.—^Plke v. Coon, 252 N.W. 888, 
217 lowa 1068. 

Ky.—^U. S. Rubber Products v. 
Browne, 150 S.W.2d 661, 286 Ky. 
147—Hundley v. Baskett, 48 S.W. 
2d 637, 243 Ky. 383. 

La.—Becker v. Hollywood Theatre, 
App., 166 So. 622—0’Pry v. Berdon, 
App., 149 So. 287—^Voisin v. Mo¬ 
rales, 127 So. 758, 13 La.App. 318 
—Ledner v. Caddo Transfer & 
Warehouse Co., 124 So. 712, 14 La. 
App. 366—^Brown v. Parish, 1 La. 
App. 246. 

Mich.—^Bngland v. .ffitna Life Ins. 
Co., 280 N.W. 771, 286 Mich. 302— 
Schulte V. Starks, 213 N.W. 102, 
238 Mich. 102. 

Minn.—Topinka v. Minnesota Mut. 
Life Ins. Co., 248 N.W. 660, 189 
Minn. 76, 95 A.L.R. 739—Manley v. 
Harvey Lumber Co., 221 N.W. 913, 
175 Minn. 489. 

Neb.—^Morris v. Bquitable Life 
Assur. Soc. of U. S., 191 N.W. 190, 
109 Neb. 348. 

N.T.—^Harr v. Wells-Newton Nat 
Corporation, 278 N.T.S. 933, 244 
. App.Div. 288, affirmed 199 N.B. 
621, 269 N.T. 631—Caron v. Seid- 
enbach’s, 207 N.T.S. 180, 124 MIsc. 
34—Giannini v. Poster, 196 N.T.S. 
247, 119 Misc. 343—Hoffman v. El¬ 
iis, 174 N.T.S. 362, 106 Misc. 283. 
Ohio.—Cleveland Ry. Co. v. McMa- 
nus, App., 32 N.B.2d 66. 

Or.—Inwall v. Transpacific Lumber 
Co., 108 P.2d 622. 

Pa.—Burke v. Kennedy, 133 A 608, 
286 Pa. 344—Stroh v. Holmes, 83 
Pa.Super. 129—^Roccia v. Pruden¬ 
tial Ins. Co., 28 Del.Co. 278. 

R.I.—Cook, Borden & Co. v. R. Z. L. 
Realty Corporation, 147 A 891, 60 

R. I. 376. 

Tenn.—^Frank v. Wright, 206 S.W. 
434, 140 Tenn. 636—Bank of Hen- 
dersonville v. Dozier, App., 142 S. 
W.2d 191—^Walters v. Staton, 111 

S. W.2d 381, 21 Tenn.App. 401— 
Nashvllle, C. & St L. Ry. v. Sut- 
ton, 104 S.W.2d 834, 21 Tenn.App. 
31—Standard Oil Co. of Louisiana 

V. Roach, 94 S.W.2d 63, 19 Tenn. 
App. 661—^De Kalb County v. Ten- 
nessee Electric Power Co., 67 S. 

W. 2d 566, 17 Tenn.App. 343—^Phil- 
lips-Buttorff Mfg. Co. v. McAlex- 
ander, 15 Tenn.App. 618. 

Tex.—^Albright v. Smith, Com.App., 
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288 S.W. 178, affirming Smith v. 
Allbright, Civ.App., 279 S.W. 862, 
and reversed on other grounds 
Allbright V. Smith, Com.App., 5 S. 
W.2d 970—United Hay Co. v. St. 
Louis, B. & M. Ry. Co., Civ.App., 
74 S.W.2d 766—^American Surety 
Co. of New Tork v. Underwood, 
Civ.App., 74 S.W.2d 561, error re- 
fused—^Benn v. Security Realty & 
Development Co., Civ.App., 64 S. 
W.2d 146, error refused—^Nagy v. 
Bennett, Civ.App., 24 S.W.2d 778, 
error refused—^Majors v. Tumer, 
Civ.App., 280 S.W. 844. 

Wash.—Bice v. Bice, 244 P. 1000, 138 
Wash. 698. 

23 C.J. p 47 note 30. 

Pro vince of court and jury as to un¬ 
controverted facts or evidence see 
the C.J.S. title Trial §§ 210, 214, 
216, also 64 C.J. p 338 note 30-p 
346 note 29, p 364 notes 79—92, p 
369 note 67-p 360 note 66. 

“Absolute proof” 

La.—Schmalz v. Schmalz, 84 So. 166, 
146 La. 876. 

Trath as matter of law 
‘‘Evidence which is uncontradicted 
by fact or inference deducible there- 
from is taken as true, as a matter 
of law.'*—^Williams v. Cohn, 206 N. 
W. 823, 825, 201 lowa 1121. 

Bxpert testlmotny 

Cal.—^Appliance Co. v. Kelley, 282 P. 

618, 102 CaLApp. 67. 

N.J.—Orsini v. Metropolitan Life 
Ins. Co., 164 A. 201, 9 N.J.Mlsc. 
407. 

Farol evldexLoe as to meaning of 
written contract must be considered 
truth, if uncontradicted.—^Hazlehurst 
Oil Mill & Fertilizer Co. v. Pornea, 
8 L&App. 766. 

Prima facie showi^ 

(1) A fact is established prima 
facie by uncontradicted and unim- 
peached testimony. 

Cal.—^Pray v. Anthony, 274 P. 1024, 
96 Cal.App. 772. 

Ky.—Lee v. Lee, 284 S.W. 1062, 216 
Ky. 226. 

(2) Uncontradicted testimony by 
the. owner suing for converslon of 
his automobile as to its reasonable 
value held to make a prima facie 
showlng as to value.—Grath v. Wil- 
3on Motor Car Co., Mo.App., 253 S. 
W. 776. 
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mony or drcmnstances, and is not inherently im- i bitrarily or capriciously discredited, disregarded, or 
probable, incredible, or tmreasonable, cannot be ar- j rejected,*® even though the witness is a party or 


Party ia 'boimd **by the ixncontra- 
dicted evldence of his opponent when 
not inherently Improhable and, coun- 
ter to no reasonable inference.”— 
Virgrinla Electric & Power Co. v. 
Lienz, 164 S.K 672, 573, 158 Va. 732. 
Parfey oalled by adyarsary 

The rules concemingr effect of un- 
contradicted testimony apply even 
more strongly where party to the 
cause is called as a witness by his 
adversary.—Bank of Hendersonville 
V. Dozier, Tenn.App., 142 S.W.2d 191. 

Snspidon should not outweigrh un> 
contradicted evidence.—Becker v. 
Miller, C.C.A.N.Y.. 7 F.2d 293. appeal 
dismissed 46 S.Ct 105, 269 U.S. 596, 
70 L.Ed. 431—23 C.J. p 47 note 31 
[a]. 

aostUe wltiiesses 

Where defendants offered no re- 
buttal of the testimony of hostile 
witnesses oftered by plaintlff, such 
testimony must be received in lisrht 
most favorable to plaintlff.—Stanton 
V. Schenck, 251 N.T.S. 221, 140 Misc. 
621. 

FaUxure to recall 

In an action by a husband to en> 
force a parol tnist on the part of his 
wife to reconvey, his verslon will be 
accepted, where the wife did not 
deny the agreement, but merely tes- 
tifled that she did not recall it,— 
Tledemann v. Tiedemann, 189 N.Y.S. 
931, 115 Misc. 462, afflrmed 194 N.Y. 
S. 782, 201 App.Div. 614. 

Presence of adverse party^s oficers 
Ita. oonzt 

(1) Undisputed testimony respect- 
ingr negotiatione leading to execution 
of notes must be accepted as true, 
where adverse party’s officers who 
participated in transactione were in 
court.—Weicker v. Bromfield, C.C.A, 
Colo., 34 F.2d 377. 

(2) Where evidence of agreement 
by bank was not controverted by 
oflBlcers of defendant bank, although 
present at trial, such agreement 
must be assumed to have been made, 
notwithstanding testimony with re- 
spect thereto may have been given 
by interested witnesses only.—^First 
Nat. Bank of Schulenburg v. Wlnk- 
ler, Tex.Civ.App., 146 S.W.2d 201, er¬ 
ror granted. 

83. U.S.—Ariasi v. Orient Ins. Co., 
C.C.A.Cal., 60 F.2d 548—Southern 
Pac. Co. V. Hanlon, C.C.A.Cal., 9 
F.2d 294. 

Ala.—^Edmonds v. Schreiber, 111 So. 

765, 22 Ala.App. 24. 

Arlz.—^Phen v. All American Bus 
Lines, 110 P.2d 227—^Rowe v. Gold- 
berg Film Delivery Lines, 72 P.2d 
432, 50 Aris. 349—Sovereign Camp, 
W. O. W. V. Daniel. 62 P.2d 1144, 
48 Aris. 479—^Illinois Bankers* Life 
Asa^n V. Theodore, 84 P.2d 423, 44, 


Ariz. 160—Otero v. Soto, 267 P. 
947, 34 Ariz. 87—Crozier v. Nori- 
ega, 233 P. 1104, 27 Ariz. 409— 
Banco de Sonora v. Morales, 203 P. 
328, 23 Ariz. 248. 

Ark.—^Kentucky Home Life Ins. Co. 
V. Mosley, 89 S.W.2d 744, 191 Ark. 
1146—Milbum v. Martin, 76 S.W.2d 
962, 190 Ark. 16—St. Louis-San 
Franclsco By. Co. v. Williams, 21 
S.W.2d 611, 180 Ark. 413—St. Lou- 
is-San Franclsco By. Co. v. Har- 
mon, 16 S.W.2d 310, 179 Ark. 248. 
Cal.—Caldwell v. Welner, 264 P. 1100, 
203 Cal. 543—Hanlon v. Western 
Loan & Bldg. Co., App., 116 P.2d 
466—^Burdick v. Wlttich, App., 
116 P.2d 90—^Lissauer v. Union 
Bank & Trust Co. of Los Angeles, 
App., 114 P.2d 867—State v. Ar- 
rata, 54 P.2d 632, 11 Cal.App.2d 
662—Pene v. Mauk, 42 P.2d 697, 5 
Cal.App.2d 428—^James v. Whlte 
Truck & Transfer Co., 36 P.2d 401, 
1 Cal.App.2d 37—^Bogers v. Burn- 
ham, 35 P.2d 329, 140 Cal.App. 336 
—Whitaker v. Whitaker, 80 P.2d 
538, 187 Cal.App. 396—^Lejeune v. 
General Petroleum Corporation of 
Califomia, 18 P.2d 429, 128 Cal. 
App. 404—Speer v. Kittle Mfg. Co., 
4 P.2d 576, 117 Cal.App. 717—Sil¬ 
va V. Goldman, 4 P.2d 191, 117 Cal. 
App. 428—Bohn v. Gruver, 296 P. 
891, 111 Cal.App. 386—^Brlggs v. 
Cameron, 295 P. 347, 111 Cal.App. 
189—Cowan v. Hili, 293 P. 871, 109 
Cal.App. 666—First Nat Bank v. 
Shipley, 292 P. 996, 109 Cal.App. 
194—^Michaels v. Pacific Soft Wa- 
ter Laundry, 286 P. 172, 104 Cal. 
App. 366, rehearing denied 286 P. 
1071, 104 Cal.App. 366—Giannini v. 
Southern Pac. Co., 276 P. 618, 98 
Cal.App. 126—Tillotson v. Findley, 
262 P. 438, 87 Cal.App, 664—Sun- 
Maid Baisin Growers of Califor- 
nia V. Papazian, 240 P. 47, 74 Cal. 
App. 231—^Anso V. Anso, 237 P. 
814, 72 Cal.App. 613—Shepajrd v. 
Shepard, 223 P. 1012, 65 Gal.App. 
310—Sweeney v. Metropolitan Life 
Ins. Co., 92 P.2d 1043, 30 CaLApp. 
2d Supp. 767. 

Fla.—Catlett v. Chestnut 146 So, 
241, 107 Fla. 498, 91 A.L.B. 212— 
Howell V. Blackbum, 129 So. 341, 
100 Fla. 114. 

Ga.—^Lankford v. Holton, 200 S.B. 
243, 187 Ga, 94—Powell v. Black- 
stock, 13 S.E.2d 503, 64 Ga.App. 
442—^McBae v. Wilby, 1 S.B.2d 77, 
59 Ga.App. 401—Fincher v. Har- 
low, 193 S.E. 462, 66 GsuApp. 578— 
Seaboard Air Line By. Co. v. D' 
Avlgnon, 163 S.E. 96, 41 Ga,App. 
263, certiorari denied 61 S.Ct 361, 
283 U.S. 827, 76 L.Ed. 1441. 

Idaho.—^First Trust & Savings Bank 
V. Bandall, 89 P.2d 741, 59 Idaho 
705. 


111.—^Mammina v. Homeland Ins. Co. 
of America, 21 N.E.2d 726, 371 
111. 566, reversing 17 N.B.2d 264, 
297 111.App. 636—^Porter v. Indus- 
trial Commlsslon, 186 N.E. 110, 
352 111. 392—Mannen v. Norris, 170 
N.E. 273, 338 111. 322—Morrlson v. 
Beers, 168 N.E. 371, 327 111. 139— 
Chicago Title & Trust Co. v. Cen¬ 
tral Trust Co. of Illinois, 144 N.E. 
165, 312 111. 396, reversing 224 

IlLApp. 474—^Kelly v. Jones, 125 
N.E. 334, 290 111. 376, 8 A.L.B. 792 
—^Kuehne v. Malach, 121 N.E. 391, 
286 111. 120—Llollos, for Use of 
University Hospital v. London 
Guarantee & Accident Co., 24 N.E. 
2d 169, 302 HLApp. 603—Morris v. 
Carroso, 11 N.E.2d 816, 292 IlLApp. 
620—^Paulsen v. Cochfleld, 278 111. 
App. 596—^Bowers v. Heflebower, 
243 IlLApp. 129—^Deheave v. Hines, 
217 IlLApp. 427. 

lowa.—Williams v. Cohn, 206 N.W. 
823, 201 lowa 1121—Schraeder v. 
Sears, 186 N.W. 110, 192 lowa 604. 
Kan.—Woulfe v. Arkansas Valley 
Interurban By. Co., 223 P. 817, 116 
Han. 640—State v. Woods, 170 P. 
986, 102 Kan. 499, L.R.A.1918C 

889. 

Ky.—Commonwealth Life Ins. Co. v. 
Pendleton, 21 S.W.2d 985, 231 Ky. 
691, 66 A.L.B. 1626. 

La.—Cole V. Central Contraoting C6., 

6 La.App. 513. 

Minn.—Osbon v. Hartfiel, 276 N.W. 
270, 201 Minn. 347—^First Nat 

Bank v. Van De Putte, 244 N.W. 
416, 187 Minn. 96—Olsen v. Hoff- 
mann, 221 N.W. 10, 176 Minn. 287 
—Benson v. Marshall County, 204 
N.W. 40, 163 Minn. 309—^Klare v. 
Peterson, 200 N.W. 817, 161 Minn. 
16—Goedhard v. Folstad, 196 N.W. 
281, 166 Minn. 463—Nelson v. Bul- 
lard, 194 N.W. 308, 166 Minn. 419 
—^Anderson v. Llljengren, 62 N.W. 
219, 60 Minn. 3. 

Miss.—Tarver v. Lindsey, 137 So. 93, 
161 Miss. 379—Holmes v. Holmes, 
123 So. 865, 154 Miss. 713. 

Mont—Sullivan v. Northern Pac. By. 
Co., 94 P.2d 661, 109 Mont 93— 
Boss V. Industria! Accident Board, 
80 P.2d 362, 106 Mont 486^effrey 
V. Trouse, 60 P.2d 872, 100 Mont 
538—^Piersky v. Hocking, 292 P. 
726, 88 Mont 368—Nichols v. New 
York Life Ins. Co., 292 P. 263, 88 
Mont. 132—^Laundreville v. Mero, 
281 P. 749, 86 Mont 43—Sylvain v. 
Page, 276 P. 16, 84 Mont 424— 
Giebler v. Giebler, 222 P. 436, 69 
Mont. 347—^Ete,ddox v. Northern 
Pac. By. Co., 113 P. 1119, 43 Mont 
8 . 

N.J.—^Bains v. Bains, 12 A.2d 867, 
127 N.J.Bq. 828, setting aside 
Bains v. Bains, 8 A.2d 716, 17 N. 
J.M1SC. 810. 

N.Y.—Kavanagh v. Wilson, 70 N.Y. 
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interested;** and, unless shown to be untrustworthy, [ is to be taken as conclusive, and binding on tbe 


177 —^Elwood V. Western Union 
Telegraph Co., 45 N.T. 649, 6 Am. 
B. 140—^Harrison v. New York 
Cent. R. Co., 6 N.T.S.2d 978, 266 
App.Div. 183, reargument denled 8 
NT.S.2d 1017, 265 App.Div. 1032, 
afflrmed 22 N.E.2d 483, 281 N.T. 
653—Chapin-Owen Co. v. Yeoman, 
253 N.Y.S. 668, 233 App.Div. 492, 
denylng motion 260 N.Y.S. 96, 232 
App.Div. 660—Coppo v. Coppo, 297 
N.Y.S. 744, 163 Misc. 249—^In re 
Freeman's Bstate, 290 N.Y.S. 7, 
160 Misc. 133—In re Selfried’s Es- 
tate, 224 N.Y.S. 276, 130 Misc. 229 
—-Rock V. Radice Electric Co., 221 

N. Y.S. 467, 129 Misc. 421, reversed 
on other grounds 226 N.Y.S. 669, 
131 Misc. 61—McCallum v. Pick- 
ens, 213 N.Y.S. 119, 126 Misc. 436, 
afflrmed 216 N.Y.S. 882, 217 App. 
Div. 714—^Rosenberg v. Douber- 
man, 13 N.Y.S. 2d 71—Cohen v. 
American Ry. Express Co., 184 N. 

T.S. 601, reversed on other grounds 
186 N.Y.S. 367. 

Okl.—In re Miller’s Estate, 78 P.2d 
819, 182 Okl. 634—Taggart v. 

Snlpes, 60 P.2d 640, 174 Okl. 449— 
Davls V. Wyskup, 223 P. 357, 97 
Okl. 239—^Fleming v. Drew, 212 P. 
306, 88 Okl. 160—^Hamilton v. 

Blakeney. 165 P. 141, 66 Okl. 164. 
Or.—^Pleishhacker v. Portland News 
Pub. Co., 77 P.2d 141, 168 Or. 476. 
Pa.—^Poster v. State Workmen’s Ins. 
Fund, 48 Dauph.Co. 301. 

R. I.—Somerset Realty Co. v. Shapi- 
ro, 166 A. 360, 61 R.I. 417—Gorman 
V. Hand Brewmg Co., 66 A. 209, 
28 R.I. 180. 

S. D.—In re Tjarks’ Estate, 227 N.W. 
84, 65 S.D. 636. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Sutton, 104 S.W.2d 834, 21 Tenn, 
App. 31—Standard Oil Co. of Lou- 
isiana v. Roach, 94 S.W.2d 63, 19 
Tenn.App. 661—Whitaker v. Ban- 
dy, 4 Tenn.App. 202. 

Tex.—Simmonds v. St. Louis B. & 
M. Ry. Co., 91 S.W.2d 332, 127 Tex. 
23—^Nobles v. Texas Indemnity 
Ins. Co., Com.App., 24 S.W.2d 367, 
vacating, Civ.App., 12 S.W.2d 199, 
which reformed Texas Indemnity 
Ins. Co. V. Nobles, 1 S.W,2d 461— 
Dallas Ry. & Termlnal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct 
—^American Nat. Ins. Co. v. Wil¬ 
liams, CivApp., 144 S.W.2d 662— 
Flreman’s Fund Ins. Co. of San 
Francisco, Cal., v. Honnoll, Civ. 
App., 128 S.W.2d 96—Lester v. 
Robinson, Civ.App., 101 S.W.2d 
1038—Sterling Nat. Bank & Trust 
Co. of New York v. Eliis, Civ.App., 
76 S.W.2d 716, error dismissed— 
Gulf, C. & S. F. Ry. Co. v. Downs, 
Civ.App., 70 S.W.2d 318, error re- 
fused—Butterworth v. France, Civ. 
App., 66 S.W.2d 369—Texas & N. 

O. R. Co. v. East, Civ.App., 67 S. 


I W.2d 176—Stevens v. Hunt, Civ. 
App., 39 S.W.2d 124—Miller v. 
Panhandle & S. F. Ry. Co., Civ. 
App., 35 S.W.2d 194, error dis¬ 
missed—^Autrey v. B. Nelson Mfg. 
& Lumber Co.. Civ.App., 26 S.W-2d 
298—Williams Sign Co. v. Rod- 
gers, Civ.App., 24 S.W.2d 478— 
Sigmond Rothschild Co. v. Moore, 
Civ.App.. 22 S.W.2d 533, reversed 
on other grounds, Com.App., 37 S. 
W.2d 121—Daggett v. W. B. Wor- 
sham & Co., Civ.App., 264 S.W. 180 
—McKeever v. Dittman, Civ.App., 
262 S.W. 1064—^Hines v. Pennmg- 
ton, Civ.App.. 240 S.W. 703—Hines 
V. Roan, Civ.App., 230 S.W. 1070. 
Vt.—^Valenti v. Imperial Assur. Co., 
176 A. 413, 107 Vt. 66. 

Va.—^Drake v. National Bank of 
Commerce of Norfolk, 190 S.E. 302, 
168 Va. 230, 109 A.L.R. 1617— 

Epperson v. De Jamette, 180 S.E. 
412, 164 Va. 482—Barnes v. Hamp- 
ton, 141 S.E. 836, 149 Va. 740. 
W.Va,—Beckley Nat. Bxchange Bank 

V. Provident Life & Accident Ins. 
Co., 2 S.E.2d 266, 267, citing Ck>r- 
pns jroris. 

Wis.—^Brust V. First Nat Bank, 198 
N.W. 749, 184 Wis. 16. 

23 C.J. p 47 notes 31-32. 

Well ooxuiidered case 

N.M.—^Medier v. Henry, 101 P.2d 398, 
44 N.M. 275. 

Oral tastlmony ge^earally 

U. S.—Joseph V. Vlllage of Downers 
Grove, C.C.A.I11., 104 F.2d 974, cer¬ 
tiorari denied Village of Downers 
Grove v. Joseph, 60 S.Ct. 142, 808 
U.S. 606, 84 L.Ed. 506. 

Evidence as to value 

111.—Chicago Title & Trust Co. v. 
Central Trust Co. of Illinois, 144 
N.E. 166, 312 111. 396, reversing 224 
I11.APP. 474. 

lowa.—Mendenhall v. Struck, 224 N. 

W. 96. 207 lowa 1094. 

EvldexLoe of single witness 

Cal.—^Hynes v. White, 190 P. 836, 47 
Cal.App. 649. 

Testlmony of employees of party 
Ark.—S. Gumpert Co. v. Hernreich, 
134 S.W.2d 668, 199 Ark. 376. 

Evidenoe on xnatarlal Issae 

Rule that trial court may not dis- 
regard uncontroverted credible evi¬ 
dence “refers to evidence bearing on 
a material issue in the case.”—^Vesel 

V. Polich Tradmg Co., 28 P.2d 868, 
861, 96 Mont 118. 

Absenoe of xlght to recover 

‘When a state of facts is proven 
showing that a party is not entitled 
to recover and these facts are not 
contradicted by competent evidence, 
neither the jury nor a court may 
disregard the evidence.”—^Louisville 
& N. R. Co. V. Slushei^s Adm'r, 290 
S.W. 677, 680, 217 Ky. 738. 
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Tliat daanaffM claimed are obvi- 
oosly padded does not justlfy the 
Jury in disregarding uncontradicted 
testlmony ofCered by plaintiff.—Gash 
V. Khan, 160 A. 367, 10 N.J.Misc. 
708. 

Even impxobable testlmony cannot 
be utterly disregarded unless contra¬ 
dicted or impeached by other evi¬ 
dence.—^McGinnis v. McGinnis. 211 
IlLApp. 240, error dismissed 124 N. 
E. 562. 

Change of vess^^s ooorse 

Where the positive testlmony of 
two witnesses that an approaching 
schooner changed her course Just 
prior to a collision with another 
schooner is uncontradicted, a court 
is not authorized to reject it merely 
because no particular reason appears 
why such change of course should 
have been made.—The Mary Buhne, 
D.aCal., 96 F. 1002, afflrmed 118 P. 
1000, 66 C.C.A. 494. 

84. Cal.—Showalter v. Western Pac. 

R. Co., 106 P.2d 895, prior opinion, 
App., 96 P.2d 964. 

Iow€L—Ransom v. Lochmlller, 224 N. 

W. 469, 207 lowa 1316. 

Ky.—^Deboe v. Brown, 248 S.W. 865. 
198 Ky. 276. 

Me.—^Mitchell v. Mltchell, 11 A.2d 
898, 136 Me. 406. 

Minn.—Krahmer v. Voss, 2‘T6 N.W. 
218, 201 Minn. 272—^Ewer v. Coppe, 
271 N.W. 101, 199 Minn. 78. 
N.Y.—Hull V. Llttauer, 67 N.E. 102, 
162 N.T. 669—Locicero v. Messina, 
267 N.Y.S. 901, 239 App.Div. 636— 
Powers V. Wilson, 196 N.Y.S. 600, 
203 App.Div. 232—Bratt v. Magi- 
dow, 28 N.Y.S.2d 1011—People v. 

S. W. Straus & Co., 286 N.Y.S. 648, 
168 Misc. 186, 222, modifled in part 
on other grounds 289 N.Y.S. 209, 
248 App.Div. 786, afflrmed 290 N. 

T. S. 423, 248 App.Div. 786—Rock v. 
Radice Electric Co., 221 N.Y.S. 467, 
129 Misc. 421, reversed on other 
grounds 226 N.Y.S. 669, 131 Misc. 
51. 

Tenn.—^Bank of Hendersonville v. 

Dozier, App., 142 S.W.2d 191. 

Tex.—Trinity Gfavel Co. v. Cranke, 
Com.App., 282 S.W. 798, modifying 
Cranke v. Trinity Gravel Co., Civ. 
App., 272 S.W. 604—^Pyland v. 
Sayers, Civ.App., 148 S.W.'2d 460, 
error granted—Wayboume v. 
Plains Chevrolet Co., Civ.App., 126 
SW.2d 344—Texas Creosoting Co. 
V. Sims, Clv.App., 113 S.W.2d 227, 
error dismissed—Sterling Nat. 
Bank & Trust Co. of New York v. 
Eliis, Civ.App., 76 S.W.2d 716, error 
dismissed—^Benn v. Security Real¬ 
ty & Development Co., Civ.App., 
54 S.W.2d 146, error refused— 
Miller v. Panhandle & S. P. Ry. 
Co., Civ.App., 36 S.W.2d 194, error 
dismissed. 

Va.—^Drake v. National Bank of Com- 
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triers of fact;^® and where the evidence tends to ( establish a fact which it is within the power and to 


merce of Norfolk, 190 S.E. 803, 168 
Va. 230, 109 A,L.R. 1617—Bpperson 
T. De Jarnette, 180 S.E. 412, 164 
Va. 483—C. G. Blake Co* v. W. R. 
Smith & Son, 138 3.R 685. 694, 147 
Va. 960, quotinff Corpus Xorls. 
Wash.—Danich v. Culjak, 66 P.2d 860, 
190 Wash. 79. 

23 C.J. p 47 note 33—70 C.J. p 948 
note 74. 

Intereat or biaa of witnesses gren- 
erally see the C.J.S. title Witness- 
ea 6§ 638-5712, also 70 C.J. p 936, 
note 9-p 1011 note 16. 

“The mere fact that testlmony 
comes from mouth of an Interested 
witness will not sustaln a verdict 
in opposttion thereto, If that tea- 
tlmony is ciear and ftiH, not extraor- 
dinary or incredible In the light of 
General experience. and not contra- 
dlcted, either directly or indirect- 
ly. by other witnesses or by clrcum- 
stances dlsclosed, and Is so plain and 
complete that diabellef therem could 
not arise by ratlonal processes ap* 
plied to the evidence.*'—Counts V. 
Kary. S.D.. 297 N.W. 442, 444. 

“The testlmony of even interested 
witnesses Is not to be regrarded as 
ralsingr a mere Issue of fact If it 
is dlrect, positive, and not in any- 
wlse contradicted by the circum- 
stancea"—Stanolind Oll & Gas Co. v. 
Slmpson-Fell 011 Co., Tex.Civ.App,, 86 
S-'VV.2d 326, 331, afflrmed Simpson- 
Fell Oll Co. V. Stanolind Oil & Gas 
Co., 125 S.W.2d 263, 136 Tex. 158, 
reversed on other grounds 146 S-W. 
2d 723, 136 Tex. 168. 

Bmployse of party 
Tex.—Glbson v. Southern Pac. Co., 
aaA.Tex., 67 P.2d 768, certiorari 
denied Southern Pac. Co. v. Qib- 
son, 64 S-Ct. 468, 291 U.S, 673, 78 
Ii.Bd. 1062. 

Testimony agsinst lutereat 
Jury cannot arbitrarily reject af¬ 
firmative uncontradicted testlmony 
of witness when it is against his 
interest, and retum a flndingr con- 
trary to such testimony.—Sterling 
Nat. Bank & Tmst Co. of New York 
V. Eliis, Tex.Clv.App., 76 S.W.2d 716, 
error dlsmissed—Trice v. Bridgrwa- 
ter, Civ.App., 61 S.W.2d 797, modi- 
fied on other grrounds 81 S.W.2d 63. 
126 Tex. 75, 100 A-KR. 1014. 

86, U.S.—Quock Tlngr v. U. S., Cal., 

11 S.Ct. 733, 140 U.S. 417, 35 L.Ed. 
501—State Farm IMCut. Automobile 
Ina Co. V. Bonacci, C.C.A.Neb., 111 
P.2d 412—^Alabama Title & Trust 
Co. V. Mlllsap, C.C.AJLla., 71 F.2d 
518—Glbson v. Southern Pac. Co., 
C.C-A..Tex., 67 P.2d 758, certiorari 
denied Southern Pac. Co. v. Glbson, 

54 act 468, 291 U.S. 673, 78 L.Ed. 
1062. 

Ala.—Hlll V. Johnson. 106 So. 814, 
214 Ala. 194. 

Ark.—St. Louis-San Francisco Ry. Co. 

V. HUI, 121 S.W.2d 869, 197 Aria 


63—Casteel v. Tantis-Harper Tire 
Co.. 39 S.W.2d 306, 183 Ark. 912— 
Sklllern v. Baker, 100 S.W. 765, 82 
Ark. 86, 12 Ann.Cas. 243, 118 Am.S. 
R. 62. 

Cal.—Westhergr v. Wlllde, 94 P.2d 690, 
14 Cal.2d 860. supersedlngr, App.. 85 
P.2d 607—Caldwell v. Weiner, 264 
P. 1100, 203 Cal. 643—Mar Shee 
V. Maryland Assur, Corporation, 
Baltimore, 210 P. 269, 190 Cal. 1— 
Scott V. Sheedy, 102 P.2d 576, 39 
Cal.App.2d 96—State v. Arrata, 64 
P.2d 632, 11 Cal.App.2d 662—Brigrgrs 
V. Cameron, 296 P. 847. 111 CaLApp. 
189—^Flrst Nat Bank v. Shipley, 
292 P. 996, 109 Cal.App. 1’94—Mi- 
chaels v. Pacific Soft Water Laun- 
dry, 286 P. 172, 104 Cal.App. 866, 
rehearingr denied 286 P. 1071, 10'4 
CaLApp. 366—^TUlotson v. Findiey, 
262 P. 438. 87 Cal.App. 664—Sun- 
Maid Raisln Growers of Callfomia 
v. Papazlan, 240 P. 47. 74 CaLApp. 
231—Anso V, Anso, 237 P. 814, 72 
CaLApp. 613—Shepard v. Shepard, 
223 P. 1012, 65 CaLApp. 310. 

D.C.—0*Laufirhlin v. Helveringr. 81 F. 
2d 269, 65 App.D.C. ISS. followed 
In 81 F.2d 271. 65 App.D.a 137. 

Ga.—^Liewis v. Patterson, 12 S.E.2d 
693, 191 Ga. 848—Whiddon v. Hali. 
118 S.B. 347, 165 Ga. 670—Powell 
V. Blackstock, 18 S.B.2d 503, 64 Ga. 
App. 442—E. P. Redd & Co. v. W. 
A. Liathem & Sons, 128 S.E. 176, 
32 Ga.App. 214. 

Ean.—^Woulfe v. Arkansas Valley In- 
terurban Ry. Co., 228 P. 817, 116 
Kan. 640. 

Ky.—^Bqultable Life Assur. Soc. of 

U, S. v. Spencer, 90 S.W.2d 704, 262 
Ky. 478—Hatcher-Powers Shoe Co. 

V. Hltchens, 22 S.W.2d 444, 232 Ky. 
87—Johnson*B Adm*r v. Loulsville 
& L R Co., 261 S.W. 843, 199 Ky. 
624, overruled Johnson v. Louls- 
vllle & I. R Co., 252 S.W. 122, 200 
Ky. 74. 

La.—^Istrouma Mercantlle Co. v. 
Northern Assur. Co., Limited of 
London, 165 So. 11, 183 La. 856. 

Md,—^Drury v. State Capital Bank of 
Eastem Shore Trust Co., 1'61 A. 
176, 163 Md. 84. 

Mlnn.—^Flrst Nat Bank v. Vau De 
Putte, 244 N.W. 416, 187 Mlnn. 96— 
Tumer v. (Jackle, 209 N.W. 626, 
168 Mlnn. 614—Nelson v. Bullard, 
194 N.W. 308, 166 Mlnn. 419—An- 
derson v. Liljengren, 62 N.W. 219, 

50 Mlnn. 3. 

Miss.—^Tarver v. Lindsey, 137 So. 98, 
161 Miss. 879—Stevens v. Stanley, 
122 So. 756, 153 Miss. 809, 154 Miss. 
627, overrullng’ sugrirestlon of error 
121 So. 814, 163 Miss. 801—Crich- 
ton V. Halliburton & Moore, 122 So. 
200, 164 Miss. 266—^Wilson v. Blan- 
ton. 94 So. 214, 180 Miss. 390— 
Stewart v. Coleman & Co., 81 So. 
663, 120 Miss. 28, sugrssstion of 
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error denied 82 So. 69, and modlfled 
on other grrounds 82 So. 388. 

Mo.—Breslm-GrllHtt Carpet Oo. v. 

Asadorlan, App., 145 S.W.2d 494. 
N.J.—State Board of Medical Ex- 
ammers v. Beiker, 160 A. 339. 10 N. 
J.Misc. 663. 

N.M.—Walker v. Smith. 42 P.2d 768, 
39 N.M. 148. 

N.Y.—^Hull V. Llttauer, 67 N.B. 102, 
162 N.Y. 569—^Kavana^h v. Wilson, 
70 N.Y. 177—^Loclcero v. Messlna, 
267 N.Y.S. 901, 239 App.Dlv. 635— 
Deregrlhus v. Saracoo, 233 N.Y.S. 
99, 225 App,Div. 864—Burns v. 

Knlgrht, 187 N.Y.S. 504—Cohen v. 
American Ry. Express Co., 184 N.Y. 
S. 601, reversed on other ^ounds 
186 N.Y.S. 367. 

Ohlo.—Farrell v. Travelers Ins. Co. 

23 N-K2d 962, 62 Chio App. 319. 

Okl.—Ironslde v. Ironslde, 168 P.2d 
167—Cummins v. Chandler, 97 P. 
2d 766. 186 Okl. 200—McClendon V. 
Kennedy, 77 P.2d 16, 182 Okl. 163— 
Burkhart v. Lasley, 76 P.!2d 1124, 
'18?2 Okl. 43—Carllsle v. State ex 
rei. Harris, 62 P.2d 617, 178 Okl. 
2811—Wlse V. Wise, 612 P.2d 716, 
175 Okl. 810—Taffgrart v. Snlpes, 
60 P.2d 640, 174 Okl. 44‘9—Davis v. 
Wyskup, 223 P. 867, 97 Okl. 2'39. 
RI.—Somerset Realty Co. v. Sha- 
piro, 166 A. 360, 61 RI. 417—^Mll- 
lard V. Hali, 136 A. 866—Halllday 
V. Rhode Island Co.. 107 A. 86, 42 
RL 360—Gorman v. Hand Brew- 
ingr Co., 66 A. 209, 28 R.I. 180. 

S.D.—^National Bank of Commerce of 
New York v. Bottolfson, 226 N.W. 
886, 56 S.D. 196, 69 A.L.R 892. 

Ter.—Day v. Grayson County State 
Bank, Civ.App., 163 S.W.2d 699— 
Lester v. Robinson, Civ.App., 101 
S.W.2d 1038—Great Southern Life 
Ins. Co. V. Dorougrh, Civ.App., 100 
S.W.2d 772—Williams v. Chew, Civ. 
App., 19 S.W.2d 68—Winter v. Mor- 
g:an & Williams, Civ.App,, 266 S.W. 
342. 

Wash.—^Inland Emplre Land Co. v. 
Grant County, 246 P. 14, 138 Wajsh. 
489. 

W.Va.—Beckley Nat. Exchangre Bank 
V. Provident Life & Accident Ins. 
Co., 2 S.B.2d 266, 121 W.Va, 162. 
Wls.—Schulz V. General Casualty Co., 
288 N.W. 803, 288 Wls. 118—Quass 

V. Milwaukee Gasliffht Co., 170 N. 

W. 942, 168 Wls. 676. 

Testlmony of party or interested 
witness 

U.S.—Rigrgle V. Janss Inv. Corpora¬ 
tion, C.C.A.CaL, 88 F.2d 111—Beck- 
er V. Glenn, D.aKy., 29 F.Supp. 
568. 

Q®*—Stubbs V. Pinholster, 200 S.B. 

611, 68 Ga.App. 863. 

La.—Burk v. Livingraton Parlsh 
School Board, 186 So. 284, 191 La. 
864, annulllngr, App., 180 So. 246 
—^Uelllzed Block Floorin^ 'Co- v. 
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the interest of the opposing party to disprove, if 
false, his failure to attempt to disprove it strength- 
ens the probative force of the evidence tending to 
prove it.®^ Where there are no contradictions, the 
evidence of a witness must be considered as a whole 
and in the setting in which it was given.87 
However, the evidence relied on to support a ver- 
dict must in itself have fitness to induce conviction, 
even if uncontradicted the persuasiveness of ev¬ 
idence may on occasion be destroyed by analysis 
even though uncontroverted and a substantial 
conflict in the evidence may arise when ali of the 
evidence is produced by one party.90 A fact is not 


undisputed merely because one or more witnesses 
testify to it and no one denies it, since it is for the 
trial court to determine what credence it will give 
to witnesses.®^ Further, evidence is not regarded 
as undisputed if it is at variance with the facts and 
circumstances in the case, or with reasonable infer- 
ences therefrom or from the evidence and rea¬ 
sonable inferences from circumstances or physical 
facts may outweigh undisputed oral testimony.®^ 
Thus, the general rule that uncontradicted evidence 
cannot be disregarded, or is to be taken as true, is 
subject to many qualifications and exceptions and 
it has even been declared a general rule that the 


Campbell, App., 1S8 So. 674—^Dugas 
V. Mayer, App., 179 So. 607. 

Md.—^Milkton v. French, 160 A. 28, 
169 Md. 126. 

Miss.—^Wilson v. Blanton, 94 So. 214, 
130 Miss. 390. 

Mo.—^Dlxon v. Western Tablet & 
Ticket Co., App., 246 S.W, 619. 
N.T.—Powers v. Wilson, ISfi N.T.S. 
600, 203 App.Div. 232—Richard v. 
Lieberman, 9 N.T.S,2d 631. 

R.L—Rostron v. Rostron, 142 A. 162, 
49 R.L 292. 

Tex.—Simonds v. Stanollnd Oil & Gas 
Co., 136 S.W.2d 207, 134 Tex. 332, 
denying rehearlng 114 S.W.2d 226, 
134 Tex. 332, reversing, Civ.App., 
103 S.W.2d 784—Myrlck v. Central 
Texas Securlties Corporation, Civ. 
App., 122 S.W.2d 687—Heiner v. 
Homeland Realty Co., Civ.App., 100 
S.W.2d 793. 

Oral testlmony arexiexially 
U.S.—Joseph V. Village of Downers 
Grove, C.C,A.I11., 104 P,2d 974, cer¬ 
tiorari denied Village of Down¬ 
ers Grove v. Joseph, 60 S.Ct 142, 
308 U.S. 606, 84 L.£d. 606. 

«BoUer» 

Testlmony of witnesses must be 
accepted m absence of contrary evi¬ 
dence, although they used the terms 
“beller* and “believe” instead of 
“recollection”.—Litwin v. Allen, 25 N. 
Y.S.2d 667. 

Corroboratloa by photographs 

Jury could not disbelieve oral tes¬ 
tlmony as to physical facts, which 
was uncontradicted and corroborated 
by photographs whose correctness 
was not Questioned.—^Lunzer v. Pitts- 
burgh & Ii. E. R. Co., 146 A. 907, 296 
Pa. 393. 

Persoual knowledge of wttness held 
reasonably Inferred.—Breslin-Griffltt 
Carpet Co. v. Asadorian, Mo.App., 
145 S.W.2d 494. 

▼alne of sexvlces 

Where plaintiff was entitled to 
compensation for Services, her uncon¬ 
tradicted testimoiiy, which was the 
only testlmony as to value of her 
Services, was held requlred to be as- 
sumed to be reasonable compensa¬ 


tion.—Riggle V. Janss Inv. Corpo¬ 
ration, C.C.A.Cal., 88 P.2d 111. 

86- 111.—Plano Poundry Co. v. In- 
dustrlal Commisslon, 190 N.E. 265, 
267, 356 111. 186, clting Corpus 
Juris. 

Neb.—Morris v. Eaultable Life Assur. 
Soc. of U, S., 191 N.W. 190, 109 Neb. 
348. 

Tex.—Martin v. Cable, Civ.App., 140 
S.W.2d 894—Union Central Life 
Ins. Co. V. Williams. Civ.App., 99 
S.W.2d 319—Stark v. Haynes, Civ. 
App., 211 S.W. 343, dismissed for 
wanl of Jurisdiction. 

23 C.J. p 47 note 34. 

Presumptlon from failure to produce 
evidence see supra § 166. 

Bec^dlly dlscreditable testlmony 
The rule that the uncorroborated 
testlmony of interested witnesses, 
although not controverted, does not 
conclusively establish a fact, is not 
applicable where the nature of the 
testlmony Is such that it might readi- 
ly be discredited, If It were not true, 
and the adverse party offers no dis- 
paraging proof whatever.—^Matthews 
V. Wilson, Tex.Civ.App., 141 S.W.2d 
747—Century Ins. Co., Limited, of 
Edlnburgh, Scotland, v. Hogan, Tex. 
Civ.App., 135 S.W.2d 224—Taylor- 
Llnk Oil Co. v. Anderson, Tex.Civ. 
App., 92 S.W.2d 499, error dismissed 
—^L. E. Whitham & Co. v. Allen, Tex. 
Civ.App., 64 S.W.2d 1024, error dis¬ 
missed—Qardner v. Wesner, Tex. 
Civ.App., 66 S,W.2d 1104, error re- 
fused—Luling Oil & Gas Co. v. Ed- 
wards, Tex.Civ.App., 32 S.W.2d 921, 
error dismissed. 

87. Mo.—^Dimond v. Terminal R, 
Ass’n of St Louis, 141 S.W.2d 789. 

88. Tenn.—Standard Oil Co. of Lou- 
islana v. Roach, 94 S.W.2d 63, 19 
Tenn.App. 661. 

Utah.—Gagos v. Industrial Commis- 
slon of Utah, 48 P.2d 449, 87 Utah 
101, reversing 39 P.2d 697, 87 Utah 

92. 

89L U.S.—Goodyear Tire & Rubber 
Co. V. Federal Trade Commisslon, 
C.C.A., 101 P.2d 620, certiorari de¬ 
nied Pederal Trade Commisslon v. 
Goodyear Tire & Rubber Co., 60 S. 
Ct 74, 308 U.S. 657, 84 L.Ed. 468. j 
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Foroe of uncontradicted evldenod 

(1) Uncontradicted evidence has 
no superior legal quality, whatever 
its persuasive force may be.—Top- 
jian V. Boston Casing Co., 192 N.B. 
507, 288 Mass. 167. 

(2) However, a statement which 
alone may afford substantial support 
for a fact finding may lose its weight 
entirely in face of uncontradicted 
facts inconsistent with the state¬ 
ment—^Poote Bros. Gear & Machine 
Corporation v. National Labor Rela¬ 
tione Board, C.C.A., 114 P.2d 611, re- 
versed on other grounds National 
Labor Relatlons Board v. Poote Bros. 
Gear & Machine Corporation, 61 S. 
Ct 318, 311 U.S. 620, 86 L.Ed. 394— 
Independent Union of Gear Workers 
V. National Labor Relatlons Board, 
C.C.A, 114 F.»2d 6111, reversed on oth¬ 
er grounds National Labor Relatlons 
Board v. Independent Union of Gear 
Workers, 61 S.Ct 818, 811 U.S. 620, 
85 L.Ed. 394. 

90. Cal.—^Isham v. Trimble, 48 P.2d 
581, 5 Cal.App.2d 648. 

91. Conn.—^Morse v. Morse, 20 A.2d 
730, 128 Conn. 138—Searle v. Ger¬ 
ent 169 A. 892, 114 Conn. 671. 

92. Ark.—^Brummltt v. Wilmans, 70 
S.W.2d 841, 189 Ark. 1171—Jolley 
V. Meek, 47 S.W.2d 43, 185 Ark. 
393. 

Okl.—Ironside v. Ironslde, 108 P.2d 
167—Cummins v. Chandler, 97 P.2d 
766, 186 Okl. 200—McClendon v. 
Kennedy, 77 P.2d 16, 182 Okl. 163— 
Burkhart v. La.sley, 76 P.2d 1124, 
182 Okl. 43—Carlisle v. State ex 
rei. Harris, 62 P.2d 617, 178 Okl. 
231—Wise V. Wise, 62 P.2d 715, 176 
Okl. 310—^Davls v. Wyskup, 223 P. 
357, 97 Okl. 239. 

93. Okl.—Wise v. Wise, 62 P.2d 715, 
717, 176 Okl. 310. 

Manuer of livliLg 

“The defendant*s apparent assets, 
but more particularly his manner of 
llving, were wholly at variance with 
his contention of no Income or prop- 
erty."—^Wlse v. Wise, supra. 

94. U.S.—Quock Tlng v. U. S., Cal., 
11 S.Ct 733, 140 U.S. 417, 36 L.Ed. 
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trier of facts may disregard®^ or discount^® uncon- binding on the triers of fact, and may, in proper 
tradicted evidence. The common view is that evi- circumstances, be disbelieved and given no weight,^^ 
dence not directly contradicted is not necessarily 


601—Southern Pac. Co. v, Hanlon 
C.C.A.CaL, 9 F.2d 294. 

Ariz.—Crozier v. Nonega, 233 P. 1104, 
27 Ariz. 409. 

Ark.—Casteel v. Yantis-Harper Tire 
Co., 39 S.W.2d 306, 183 Ark. 912— 
Sklllern v. Baker, 100 S.W. 765, 82 
Ark. 86, 12 Ann.Cas. 243, 118 Am. 
S.R. 52. 

Cal.—Caldwell v. Weiner, 264 P. 1100, 
203 CaL 543—State v. Arrata, 54 
P.2d 532, 11 CaLApp.2d 662—Berg 
V. Journeymen^s Plumbers* & Gas 
Pitters* Union, 42 P.2d 1091, 5 Cal. 
App.2d 582—^Brigrgs v. Cameron, 296 
P. 347, 111 Cal.App. 189—First Nat. 
Bank v. Shipley. 292 P. 996, 109 
Cal.App. 194. 

• D.C.—CLaugrhlin v. Helveringr, 81 F. 
2d 269, 65 App.D.C. 135, followed 
in 81 F.2d 271, 65 App.D.C. 137. 
Fla,—Rountree v. Davls, 167 So. 820, 
124 Fla. 212. 

N.Y.—^Elwood V. Western Union Tel- 
e^ph Co., 45 N.Y. 649, 6 Am.B, 
140. 

Okl.—^McClendon v. Kennedy, 77 P. 
2d 16, 182 Okl. 153. 

*'Tha rnle has no applicatioxi unless 
the testimony is sufflciently positive 
in its character to be satisfactory 
from that standpolnt, and, even 
though the evidence is both positive 
and uncontradicted, it may be dis- 
regarded under certain circumstanc¬ 
es.’*—^Berg V. Joumeymen’s Plum- 
bers’ & Gas Fitters* Union, 42 P.2d 
1091, 1092, 5 Cal.App.2d 582. 

96- Cal.—^In re Braue's Estate, App., 
114 P.2d 386. 

N.H.—^Hackett v. Boston & M. R. R., 

6 A.2d 139, 89 N.H. 614. 

96- N.H.—^Hackett v. Boston & M. 
R. R., 6 A.2d 139, 89 N.H. 514. 

97- U.S.—^Elzig V. Gudwangen, C. 
C.A.Minn., 91 P.2d 434—Spiro State 
Bank v. Bankers’ Nat. Life Ins. 
Co., C.C.AAj*k., 69 P.2d 185—Pari- 
so V. Towse, C.C.A,N.Y., 45 P.2d 
962—Easton v. Brant, C.C.A.Cal., 
19 F.2d 857, 859, quoting Corpus 
Juiis—Reiss v. Reardon, C.C.A.Mo., 
18 F.2d 200—U. S. v. One 1939 
Cadillac Two Passenger Coupe, Mo¬ 
tor No. 8291842, License No. NJ- 
MH-27-V, D.aN.J., 36 F.Supp. 847 
—^Duwamlsh v. U. S., 79 Ct.Cl. 530, 
certiorari denied 56 S.Ct 913, 296 
U.S. 756, 79 L.Ed. 1698. 

Arlz.—^Biiapp v. Highway Depart¬ 
ment, 104 P.'2d 180, 181, 6'6 Ariz. 
64, citing Oozpns Jtiris—^Illinois 
Bankers* Life Ass*n v. Theodore, 34 
P.2d 423, 44 Ariz. 160—Otero v. 
Soto, 267 P. 947, 34 Ariz. 87. 

Cal.—^Hanlon v. Western Loan & 
Bldg. Co., App., 116 P.2d 466— 
Isham V. Trimble, 43 P.2d 681, 6 
CaLApp.2d 648—Farmers’ & Mer- 


chants’ Nat. Bank of Los Angeles 
V. Bailie, 32 P.2d 157, 138 Cal.App. 
143—^Vaslljevich v. Radanovich, 31 
P.2d 802, 138 Cal.App. 97 —Whitaker 
V. Whitaker. 30 P.2d 638, 137 Cal. 
App. 396—Irwin v. Pickwick Stages 
System, 25 P.2d 998, 134 Cal.App. 
443—Dickey v. Kuhn, 13 P.2d 834, 
126 Cal.App. 68—Silva v. Goldman, 
4 P.2d 191, 117 Cal.App. 423— 
Worthlngton v. People's State Bank 
of Chula Vista, 288 P. 1086, 106 
Cal.App. 238—Citizens* State Bank 
of Santa Monlca v. Castro, 287 P. 
659, 105 Cal.App. 284—Morgan v. 
Matthieson, 285 P. 325, 103 CaLApp. 
510—MacDiarmid v. McDevitt, 276 
P. 600, 97 Cal.App. 414—Deacon v. 
Bryans, 263 P. 371, 88 Cal.App. 322 
—^Dierks v. Newsom, 194 P. 618, 49 
CaLApp. 789—^Richey v. Butler, 180 
P. 662, 40 Cal.App. 314. 

Colo.—^Nelson v. Lunt, 220 P. 1006, 
74 Colo. 266. 

Conn.—^McCarten v. Connecticut Co., 
131 A. 605, 103 Conn. 637. 

Ga.—^Lewis v. Patterson, 12 S.B.2d 
593, 191 Ga. 348—Cooper v. Lum- 
bermen*s Mutual Casualty Co., 176 
S.R 677, 179 Ga. 266—Whiddon v. 
Hali, 118 S.B. 347, 156 Ga. 670—Mc- 
Rae V. Wilby, 1 S.B.2d 77, 69 Ga. 
App. 401—Fincher v. Harlow, 193 
S.E. 452, 66 Ga-App. 578—^Newsom 
V. Reynolds Chevrolet Co., 168 S.B. 
763. 43 Ga.App. 376—Sligh v. Whlt- 
ley, 153 S.E. 237, 41 Ga.App. 428— 
Seaboard Air Line Ry. Co. v. D’- 
Avignon, 163 S.E. 96, 41 Ga.App. 
263, certiorari denied 51 S.Ct. 351, 
283 U.S. 827, 76 L.Ed. 1441—Wilson 
V. Gray, 1J29 S.E. 2^7, 34 Ga.App. 
320—E. P. Redd & Co. v. W. A. 
Lathem & Sons, 123 S.E. 175, 3'2 
Ga.App. 2d.4—^Haverty Fumi ture 
Co. V. Calhoun, 84 S.E. 138, 16 Ga. 
App. 620. 

111—Oliver v. Oliver, 172 N.E. 917, 
340 111. 445—Mannen v. Norris, 170 
N.E. 273. 338 111. 322. 
lowa.—Schulte v. Ideal Food Prod¬ 
ucts Co.. 213 N.W. 431, 203 lowa 
676. 

Kan.—Johnson v. Soden, 103 P.2d 812, 
162 Kan. 284—^Kallail v. Solomon, 
72 P.2d 966, 146 Kan. 699—Potts v. 
McDonald, 69 P.2d 685, 146 
366—^Reed-Smith v. Lockridge, 66 
P.2d 346, 146 Kan, 395—Ross v. 
Ross, 31 P.2d 718, 139 Kan. 316— 
Eastman v. Morrow, 23 P.2d 696, 
138 Kan. 26—People's Nat. Bank of 
Ottawa V. Diven. 10 P.2d 883, 136 
Kan. 400—Trustees of Baker Uni- 
versity v, Farrar, 8 P.2d 343, 134 
Kjan. 722—^Boucher v. Conley, 6 P. 
^d 820, 134 Kan. 194—Young v. 
Lucas, 296 P. 362, 132 Kpn. 484— 
Weber Implement & Automobile Co. 
v. Dubach, 295 P. 979, 132 -RTaTi . 809 
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—Fenn v. Kansas Gas & Electric 
Co., 234 P. 77, 118 Kan. 131—Sharp 
V. Losee, 199 P. 94, 109 Kan. 211— 
Swartz V. Levln, 194 P. 646, 108 
Kan. 224—Colllns v. Hayden, 179 
P. 308, 104 Kan. 361—State v. 

Woods, 170 P. 986, 102 Kan. 499, 
L.R.A. 19fl.8C 889—Hope v. Bashor, 
163 P. 463, 99 Kan. 804. 

Ky.—Saxton Coal Co. v. Kreutzer’s 
Adm*x, 290 S.W. 476, 217 Ky. 670. 
Md.—^Pennsylvania R. Co. v. Stall- 
ings, 170 A. 163, 166 Md. 615. 

Mass.—Stacy v. Dorchester Awning 
Co., 196 N.E. 360—Johnson v. Czeik- 
us, 193 N.E. 13, 288 Mass. 428— 
Commonwealth v. Davis, 187 N.E. 
83, 284 Mass. 41—Cosman v. Dono- 
van, 184 N.E. 664, 282 Mass. 224— 
Denny v. RIverbank Court Hotel 
Co.. 184 N.E. 462, 282 Mass. 176— 
Ashapa v. Reed, 182 N.E. 859, 280 
Mass. 614—Wilson v. Grace, 173 N. 
E. 624, 273 Mass. 146—Gilchrlst v. 
Boston Elevated Ry., 172 N.E. 349, 
272 Mass. 346—Guinan v. Famous 
Players-Lasky Corporation, 167 N. 
E. 235, 267 Mass. 501—^Learned v. 
Hamburger, 139 N.E. 641, 245 Mass. 
461—Jordan v. Malden Electric Co., 
138 N.E. 636, 244 Mass. 342—Dorne 
V. Adams, 137 N.E. 650, 243 Mass. 
438—^Morrison v. Boston Ins. Co., 
125 N.E. 698, 234 Mass. 453—Hyan 
V. Fall River Iron Works, 86 N.E. 
310, 200 Mass. 188—Lindenbaum, 

V. N. Y., N. H. & H. R. Co., 84 N. 
E. 129, 197 Mass. 314. 

Minn.—Coffman v. Kummer, 228 N. 

W. 761, 179 Minn. 120—Barnes v. 
Verry, 191 N.W. 689, 164 Minn. 262, 
31 A.L.R. 707—Nelson v. Schmidt, 
191 N.W. 281, 163 Minn. 474. 

Mo.—^Murphy v. Doniphan Telephone 
Co., 147 S.W.2d 616—Thomson v. 
BuUer, 147 S.W.2d 437—Woehler 
V. City of St. Louis, 114 S.W.2d 
986, 342 Mo. 237—Shaw v. Fulker- 
Bon, 96 S.W.2d 496, 339 Mo. 310— 
Dempsey v. Horton, 84 S.W.2d 621, 
337 Mo. 379—Young v. Wheelock, 
64 S.W.2d 960, 333 Mo. 992, certio¬ 
rari denied Wheelock v. Young, 64 
S.Ct 627, 291 U.S. 676, 78 L.Ed. 
1064—Cluck V. Abe, 40 S.W.2d 568, 
328 Mo. 81—^Barz v. Fleischmann 
Yeast Co., 271 S.W. 361, 308 Mo. 
288—State ex rei. Missouri Gas & 
Electric Service Co. v. Trimble, 
271 S.W, 43, 307 Mo. 636—Diehl v. 
A. P. Green Fire Brick Co., 253 
■S.W. 984, 299 Mo. 641—Unrein v. 
Oklahoma Hide Co., 244 S.W. 924, 
296 Mo. 353—Rutledge v. Weisen- 
bom, App., 142 S.W.2d 884—^Wil- 
son V. Kansas City Life Ins. Co., 
128 S.W.2d 319, 238 Mo.App. 1006 
—Kneuven v. Berliner*s Estate, 
App., 54 S.W.2d 494—Mundy v. St. 
Louls-San Francisco Ry, Co., App., 
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in whole or part,®* especially where the witness is ] a party or otherwise interested,®® some authorities 


45 S.w.2d 941—Gray v. Wlllard, 
App., 288 S.W. 798—^Pavey v. Lon- 
don & Provinclal Marine & General 
Ins. Co., 288 S.W. 788, 221 Mo.App. 
930 —Ford v. Ford RooUng Prod¬ 
ucts Co., App., 286 S.W. 538—^Bank 
of Slater v. Harringrton, 266 S.W. 
496, 218 Mo.App. 646—^Way v. 

Rupp, App., 234 S.W. 616—^Heller 
V. Chlcago & A. R. Co., App., 209 
S.W. 667. 

Mont.—Ross V. Industria! Accident 
Board, 80 P.2d 362, 106 Mont 486 
—McLaughlin v. Corcoran, 69 P. 
2d 697, 104 Mont. 690—Simons v. 
Jennings, 46 P.2d 704, 100 Mont. 
55 —Roman v. Albert 264 P. 116, 
81 Mont 393. 

Nev.—^In re Goldingr*s Hstate, 89 P.2d 
1049, 69 Nev. 201—In re Dufflll's 
Estate, 61 P.2d 986, 67 Nev. 224. 
N.H.—^Andrew v. Goodale, 161 A. 86, 

86 N.H. 610. 

N.T.—Harding v. Harding, 22 N.T.S. 
2d 810, affirmed 26 N.Y.S.2d 526, 
261 App.Div. 924. 

Okl.—McClendon v. Kennedy, 77 P.2d 
16, 182 Okl. 163. 

Tex.—^Houston E. & W. T. Ry. Co. 

V. Runnels, 47 S.W. 972, 92 Tex. 
307—Greenway v. Great Atlantic 
& Pacific Tea Co., Clv.App., 114 S. 

W. 2d 436—Thomas Inv. Co. v. 
Thompson, Clv.App., 32 S.W.2d 
708—Stefka v, Lawrence, Clv.App., 
288 S.W. 1092—Twichell v. Kllnke, 
Civ.App., 272 S.W. 283—Booker v. 
Booker, Clv.App., 207 S.W. 676. 

Utah.—Gagros v. Industrial Commis- 
sion of Utah, 48 P,2d 449, 460, 87 
Utah 101, reversing 39 P.2d 697, 

87 Utah 92, citing Corpus Juris— 
Miller v. Columbia Trusrt: Co., 226 
P. 609, 63 Utah 306. 

Vt—^La Pierre v. Halpin, 13 A2d 
28i_valenti v. Imperial Assur. 
Co., 176 A. 413, 107 Vt 66. , 

Va.—Goodloe v. Smith, 164 S.B. 379, 
168 Va. 671—Metropolitan Life 
Ins. Co. V. Botto, 143 S.E. 626, 163 
Va. 468, reversed on other grounds 
on rehearing 164 S.B. 603, 153 Va. 
468. 

Wash.—Bice v. Bice, 244 P. 1000, 138 
Wash. 698. 

Wis.—Zastrow v. Schaumburger, 246 
N.W. 202, 210 Wis. 116. 

23 C.J. p 47 note 36. 

Uncontroverted opinion evidence as 
not necessarily conclusive see su¬ 
pra § 667. 

“A triaJ. judge or Jury is not re- 
quired to blindly believe a witness, 
nor to flnd in accordance with his 
statements merely because his tes- 
tlmony is uncontradicted or unlm- 
peached by the party against whom 
he testifies."—Travls Glass Co. v. 
Ibbetson, 200 P. 696, 697, 186 Cal. 
724. 

“The Jury are never required to 
draw the inference that any testi- 
mony before them, whether contra- 


dicted or uncontradicted, is true.”— 
Knox V. Binkoski, 122 A. 400, 406, 
99 Conn. 582. 

“The testlmony of a witness 
founded in Ignorance, confusion, 
mistake, bias, or prejudice, or false- 
hood is not acceptable simply be¬ 
cause no other witness has testified 
conversely.”—Jensen v. Logan City, 
88 P.2d 469, 460, 96 Utah 622, afflrm- 
ing 83 P.2d 311, 96 Utah 63. 
uro presumptiou of truth 

“There is no presumption of law 
that an uncontradicted witness has 
testified truly.”—Rains v. Rains, 8 
A2d 716, 17 N.J.M1SC. 810, set aside 
on other grounds 12 A.2d 857, 127 
N.J.Bq. 328. 

Opposlug party held uot bouind by 
uncontradicted evidence.—^Morris v. 
E. I. Du Pont De Nemours & Co., 
Mo., 139 S.W.2d 984, 129 A.L.R. 362. 
Axnonut ueoessary for support 
Testimony by mother, party to a 
divorce suit, as to amount necessary 
for support of child, although not 
disputed, is not conclusive on courts, 
since “on such auestion as that the 
testimony of no witness can be con¬ 
clusive upon the courts.”—^Barish v. 
Barish, 180 N.W. 724, 726, 190 lowa 
493. 

Amouut of oharge 
In an action to recover for Serv¬ 
ices to defendant^s minor son, al¬ 
though there was no evidence to 
meet that of plaintiff as to the 
amount of his charge, the Jury were 
not obliged to flnd in his favor for 
that sum.—Stimpson v. Hunter, 126 
N.E. 166, 234 Mass. 61, 7 A.L.R. 1067. 

Corpus Juris cited in connection 
with statement as to cnminal law. 
—Brannen v. State, 114 So. 429, 431, 
94 Fla. 666. 

98, U.S.—^dStna Life Ins. Co. v. 
Hagemyer, C.C.A.Tex., 63 F.2d 636, 
afllrming, D.C., Killingsworth v. 
.^tna Life Ins. Co., 49 F.2d 399, 
and certiorari denied ^tna Life 
Ins. Co. V. Hagemyer, 62 S.Ct. 314, 
286 U.S. 642, 76 L.Ed. 934. 

Mass.—^Lydon v. Boston Elevated 
Ry., 34 N.E.2d 642,^309 Mass. 206— 
Learned v. Hamburger, 139 N.B. 
641, 246 Mass. 461. 

Mo.—^Thomson v. Butler, 147 S.W.2d 
437 —In re Franz' Estate, 127 S.W. 
2d 401—Connole v. Bast St Louis 
& S. Ry. Co., 102 S.W.2d 681, 340 
Mo. 690—^Dempsey v. Horton, 84 
S.W.2d 621, 337 Mo. 379. 

Vt.—^Valenti v. Imperial Assur. Co., 
176 A 413, 107 Vt 66. 

99. U.S.— Mtna. Life Ins. Co. v. 
Hagemyer, C.C.ATex., 63 F.2d 636, 
afiirming, D.C., Killingsworth v. 
iBtna Life Ins. Co., 49 P.2d 399, 
and certiorari denied iBtna Life 
Ins. Co. V. Hagemyer, 62 S.Ct 314, 
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V. Brant, C.C.ACal., 19 P.2d 867, 
869, quotlng Corpus Juris—South¬ 
ern Pac. Co. V. Hanlon, C.C.ACal., 

9 F.2d 294—^Duwamlsh v. U. S., 79 
CtCl. 630, certiorari denied 65 S. 
Ct 913, 296 U.S. 756, 79 L.Ed. 1698. 

Ariz.—^Rowe v. Goldberg Film De- 
livery Lines, 72 P.2d 432, 60 Ariz. 
349—Lentz v. Landers, 185 P. 821, 
21 Ariz. 117. 

Ark.—Casteel v. Tantis-Harper Tire 
Co., 36 S.W.2d 406, 183 Ark. 476— 
Skillem v. Baker, 100 S.W. 766, 
82 Ark. 86. 

Cal.—Chamberlain v. Chamberlaln, 
38 P.2d 790, 2 Cal,App.2d 684— 
Whitaker v. Whitaker, 30 P.2d 638, 
137 Cal.App. 396—^Lejeune v. Gen¬ 
eral Petroleum Corporation of 
Callfornia, 18 P.2d 429, 128 Cal. 
App. 404—^First Nat Bank v. Ship- 
ley, 292 P. 996, 109 Cal.App. 194— 
Simon Newman Co. v. Woods, 269 
P. 460, 86 CaLApp. 360. 

Colo.—Greenlee v. Owens, 220 P. 496, 
74 Colo. 225. 

Ga.—^Horton v. Johnson, 16 S.E.2d 
606—Detwiler v. Cox, 48 S.E. 142, 
120 Ga. 638. 

111.—Morrison v. Beers, 168 N.E. 371, 
327 111. 139. 

Ind.—^National City Bank v. Klrk, 
134 N.B, 772, 86 IndLApp. 120. 

lowa.—^Ransom v. Lochmiller, 224 
N.W. 469, 207 lowa 1316. 

Kan.—Citizens’ Finance Co. v. Sea- 
mans, 284 P. 422, 129 Kan. 743. 

Me.—Mitchell v. Mitchell, 11 A.2d 
898, 136 Me. 406. 

Mich.—Cuttle v. Concordia Mut. Fire 
Ins. Co., 296 N.W. 246, 296 Mich. 
514. 

Minn.—Weinstein v. Schwartz, 283 
N.W. 127, 204 Minn. 189—Barnard 
V. Seaman, 211 N.W. 473, 169 Minn. 
409—Stephon v. Topic, 180 N.W. 
221, 147 Minn. 263. 

Mo.—Rutledge v. Welsenborn, App., 
142 S.W.2d 884. 

Mont.—Roman v. Albert 264 P. 115, 
81 Mont 393—Reid v. Hennessy 
Mercantile Co., 123 P. 397, 46 Mont 
383. 

N.H.—Crook v. Parkhurst, 197 A 
827, 89 N.H. 280. 

N.T.—^Kavajiagh v. Wilson, 70 N.T. 
177—^Elwood V. Western Union 
TeL Co., 46 N.T. 649, 6 Am.R. 140 
—^Karpas v. Bandler, 218 N.T.S. 
600, 218 App.Div. 418—^Federal 

Varnish Co. v. Boelsen, 128 N.T.S. 
658. 

Or.—Hili V. Harrltt, 12 P.2d 1021, 
1024, 140 Or. 86, clting Corpus 
Juris. 

Pa.—^Ringer v. Finfrock, 17 A.2d 348, 
340 Pa. 458. 

Tenn.—Carter v. Kelsey Wheel Co., 
77 S.W.2d 449, 168 Tenn. 262. 

Tex.—Sturtevant v. Pagel, 180 S.W. 
2d 1017, 134 Tex. 46, afllrming. 
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holding that, in determining the legal significance of 
evidence, Ihe testimony of interested parties is not 
to be regarded as undisputed.^ 

So, evidence not directly contradicted may be 


disbelieved, and accorded no weight, where it is 
contrary to natural or physical laws or physical 
facts,2 opposed to common knowledge or htttnan 
experience,3 inherently improbable, unreasonable, or 
unworthy of belief,^ obnoxious to some established 


Civ.App., 109 S.W.2d 556—^Houston 
E. & W. T. Ry. Co. v. Runnels, 47 
S.W. 972, 92 Tex. 307—Sigmond 
Rothchild v. Moore, Com.App., 37 
S.'W.2d 121, reversing Sig-mond 

Rothchild V. Moore, Civ.App., 22 
S.W.2d 633—Casualty Reciprocal 
Exchange v. Parker, Com.App., 12 
S.W.2d 536, aflirming-, Civ.App., 300 
S.W. 230—Schumann v. Browu- 
wood Mut. Life Ins. Ass*n, Com 
App., 286 S.W. 200, reversing Brown- 
wood Mut. Life Ins. Ass'n v. Schu¬ 
mann, Civ.App., 276 S.W. 956— 
Poulter V. Mlller, Com.App., 221 S. 
W. 965, reversing Mlller v. Poul¬ 
ter. Civ.App., 189 S.W. 106—Nunn 
V. Daly, Civ.App., 160 S.W.2d 834, 
error dismlssed, judgment correct 
—Commercial Standard Ins. Co. v. 
First State Bank of Vernon, Civ. 
App.. 142 S.W.2d 621, error dis- 
missed—Texas Employers* Ins. 
Ass’n V. Hurnphrey, Civ.App., 140 
S-W.2d 318, error refused—^James 

V. Flippen, Civ.App., 122 S.W.2d 
1090—Greenway v. Great Atlantic 
& Pacific Tea Co., Civ.App., 114 S. 

W. 2d 435—Texas Creosoting Co. v. 
Sims, Civ.App., 113 S.W.2d 227, er¬ 
ror dismlssed—Great Southern 
Life Ins. Co. v. Dorough, Civ.App,, 
100 S.W.2d 772—Krueger v. Bank- 
ers Lloyds, Civ.App., 45 S.W.2d 
363—Gulf, C. & S. F. Ry. Co. v. 
Bunman, Clv.App., 16 S.W.2d 1053, 
afflrmed, Com,App., 27 S.W.2d 116, 
72 A.L.R. 90—^Moore v. Follett, 
Civ.App., 11 S.W.2d 662, error dis- 
missed—Stefka v. Lawrence, Civ. 
App., 288 S.W, 1092—Chapman v. 
Nieman, Civ.App., 276 S.W. 302— 
Harlan v. First State Bank of 
Sterling City, Clv.App., 270 S.W. 
895—^Wheeler v. Stone, Civ.App., 
261 S.W. 1082—Queen v. Turman, 
Civ.App., 241 S.W. 786, reversed 
on other grounds, Com.App., 257 S. 
W. 1092—Biiggs V. Briggs, Civ. 
App., 227 S.W. 611—Gulf, C. & S. 
F. Ry. Co. V. Davis, Civ.App., 225 
S.W. 773—^Dendlnger v. Martin, 
Civ.App., 221 S.W. 1095, dismlssed 
for want of Jurisdiction—Fagan v. 
Texas Co., Clv.App., 220 S.W. 346— 
Hinds V. Allen, Civ.App., 213 S.W. 
671. 

Vt.—Watts V. Mulllken’s Estate, 115 
A. 160, 95 Vt 335. 

Wash.—^Pyle v. Wilbert 98 P.2d 664, 

2 Wash.2d 429—^Danich v. Culjak, 
66 P.2d 860, 190 Wash. 79—Bond 
V. Werley, 28 P.2d 318, 176 Wash. 
659—^NTearhoff v. Rucker, 287 P. 
668, 166 Wash, 621—Mattlngley v. 
Oregon-Washington R. & Nav. Co., 
280 P. 46, 163 Wash. 614—Day v. 
PoUey, 266 P. 169, 147 Wash. 419— 


Siegel v. Kracower, 268 P. 493, 144 
Wash. 609—Gosline v. Dryfoos, 88 
P. 634, 45 Wash. 396. 

23 C.J. p 48 note 41—70 C.J. P 940 
note 51. 

Testimony not olear on issue in- 
volved.—Arcadia Reflning Co. v. 
Cook, Tex.Civ.App., 146 S.W.2d 767, 
error dismissed, judgment correct. 

WitnesB held not party or interested 
Tex.—Sterling Nat. Bank & Trust 
Co. of New York v. Eliis, Civ.App., 
76 S.W.2d 716, error dismissed— 
Modem Woodmen of America v. 
Baker, Civ.App., 56 S.W.2d 891, 
error dismissed. 

1, Ark.—Kilgo V. Garvln, 144 S.W. 
2d 1067—Brown v. Dark, 119 S.W. 
2d 529, 196 Ark. 724—Myers v. 
Hobbs, 116 S.W.2d 880, 195 Ark. 
1026—Missouri Pac. R. Co. v. Nel- 
son, 115 S.W.2d 872, 196 Ark. 883— 
Strickland v. Missouri Pac. Transp. 
Co., 116 S.W.2d 830, 196 Ark. 950 
—Seeman v. Hilderbrand, 113 S.W. 
2d 724, 195 Ark, 677—Missouri Pac. 

R. Co. V. Hancock, 113 S.W.2d 489, 
195 Ark, 414—^McDonald v. Olla 
State Bank, 93 S.W.2d 325, 192 
Ark. 603—Gunther v. Cotner, 92 S. 
W.2d 866, 192 Ark. 498—Ruther- 
ford V. Casey, 77 S.W.2d 68, 190 
Ark. 79—^Milbum v, Martin, 76 S. 
W.2d 962, 190 Ark. 16—Brummitt 
V, Wilmans, 70 S.W.2d 841, 189 
Ark. 1171—French v. Browning, 63 

S. W.2d 647, 187 Ark. 996—^Davis v. 
Oaks, 60 S.W,2d 922, 187 Ark. 501 
—Bridges v. Shapleigh Hardware 
Co., 67 S.W,2d 405, 186 Ark. 993— 
McGraw v. Miller, 44 S.W.2d 366, 
184 Ark. 916—^Elmore v. Bishop, 42 
S.W.2d 399, 184 Ark. 243—Metcalf 

V. Jelks, 8 S.W.2d 462, 177 Ark. 
1023—Blankenship v. Modglin, 6 S. 

W. 2d 531, 177 Ark. 388—Zorub v. 

Missouri Pac. R. Co., 31 S.W.2d 
421, 182 Ark. 232—Walker v. Eller, 
10 S.W.2d 14, 178 Ark. 183—Nel- 
son v. Missouri Pac. R. Co., 292 S. 
W. 120, 172 Ark. 1063—Kansas 

City Southern Ry. Co. v. Cockrell, 
277 S.W. 7, 169 Ark. 698—Scott v. 
Montgomery County Bank, 260 S. 
W. 902, 158 Ark. 644—Salmon v. 
Boyer, 213 S.W. 383, 139 Ark. 236. 

Tex.—^Humphreys v. Green, Civ.App., 
234 S.W. 662. 

Employee 

Ark.—Missouri Pac, R. Co. v. Thom- 
as, 124 S.W.2d 820, 197 Ark. 565— 
Ball V. Hail, 118 S,W.2d 668, 196 
Ark. 491—^Missouri Pac. R. Co. v. 
Hancock, 113 S.W.2d 489, 196 Ark. 
414. 


Farty’s testimony held oontradlct. 
sd by that of the other party.—^Kec 
V. Kec, 137 N.E. 632, 79 Ind.App. 186. 

2. XJ.S.—Easton v. Brant, C.C.A.Cal., 
19 P.2d 867, 869, quoting Corpus 
J^nris. 

Pia.—Catlett v. Chestnut, 146 So. 

241, 107 Fla. 498, 91 A.L.R 212. 
Ga.—Seaboard Air Line Ry. Co. v. 
D'Avlgnon, 163 S.E. 96, 41 Ga. 
App. 263, certiorari denied 61 S.Ct. 
361, 283 U.S. 827, 75 L.Bd. 1441. 
111.—^Kelly V. Jones, 125 N.E. 334, 
290 111. 376, 8 A.L.R. 792. 

Miss.—Stevens v. Stanley, 122 So. 

765, 153 Miss. 809, overruling sug- 
gestion of error 121 So. 814, 153 

'Miss. 801. 

Nev.—In re Golding's Estate, 89 P.2d 
1049, 69 Nev. 201. 

23 C.J. p 48 note 36. 

3. U.S.—^Easton v. Brant, C.C.A.Cal., 
19 F.2d 857, 859, quoting Corpus 
Juris. 

Fla.—Catlett v. Chestnut, 146 So. 

241, 107 Fla. 498, 91 A.L.R. 212. 
Miss.—Stevens v. Stanley, 122 So. 

766, 163 Miss. 809, overruling sug- 
gestlon of error 121 So. 814, 163 
Miss. 801. 

Nev.—^In re Golding's Estate, 89 P.2d 
1049, 69 Nev. 201. 

Or.-Hili V. Harritt, 12 P.2d 1021, 140 
Or. 86. 

Wash.—^Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208. 

23 C.J. p 48 note 37. 

4. U.S.—Quock Ting v. United 
States, Cal., 11 S.Ct. 733, 140 U.S. 
417, 35 L.Ed. 601—Gibson v. South¬ 
ern Pac. Co., C.C.A.Tex., 67 P.2d 
768, certiorari denied Southern 
Pac. Co. V. Gibson, 64 S.Ct 468, 
291 U.S. 673, 78 L.Ed. 1062—Low- 
enstein v. I. N. Platt & Co., C.C.A. 
N.Y., 68 P.2d 173—Pire Ass’n of 
Philadelphia v. Weathered, C.C.A. 
Tex., 64 P.2d 779—Allen v. Collins, 
C.C.A.Neb., 62 P.2d 708—U. S. v. 
Bethlehem Shipbullding Corpora¬ 
tion, D.C.Md., 28 P.2d 880, revers¬ 
ing 26 P.2d 167—^Easton v. Brant, 
C.C.A.Cal., 19 P.2d 857, 869, quot¬ 
ing Coipus Juris —Southern Pac. 
Co. v. Hanlon, C.C.A.Cal., 9 F.2d 
294—^American Casualty Co. of 
Reading, Pa. v. Windham, D.C.Ga., 
26 P.Supp. 261, afflrmed, C.C.A., 
107 P.2d 88, certiorari denied 60 

S.Ct 714, 309 U.S. 674, 84 L.Ed. 
1019. 

Ala.—Umphrey *v. Barfield, 189 So. 
64, 238 Ala. 11—Williams v. Ma- 
hone, 182 So. 464, 236 Ala. 94— 
Williams v. Blllngton, 172 So. 903, 
233 Ala. 638. 

Cal.—Burdlck v. Wittich, App., 116 
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legal mode of testing the truth,® inconsistent with | facts or circumstances in evidence,* unclear and 


p 2 fl 90 —^Lilssauer v, Union Bank 
& Trust Co. of Los Angeles, App., 
114 P.2d 367 —Willis v. Holback, 91 
P.2d 140, 33 Cal.App.2d 145 —State 
V. Arrata, 64 P.2d 632, 11 Cal.App. 
2d 662 —Pene v. Mauk, 42 P.2d 697, 
6 Cal.App.2d 428 —Rogers v. Burn- 
ham, 35 P.2d 329, 140 Cal.App. 336 

_Rasic V. Schulthelss, 9 P.2d 660, 

121 Cal.App. 660—Speer v. Kittle 
Mfg. Co., 4 P.2d 676, 117 Cal.App. 

717 _Bohn v. Gruver, 296 P. 891, 

111 Cal.App. 386—Cowan v. HUI, 
293 P. 871. 109 Cal.App. 666— 

Mlchaels v. Pacific Soft Water 
Laundry, 286 P. 172, 104 Cal.App. 
366, rehearing denled 286 P. 1071, 
104 Cal.App. 366—^MacDiarmid v. 
McDevitt, 275 P. 600, 97 Cal.App. 
414 —Tillotson v. Flndley, 262 P. 
438, 87 Cal.App. 664—Anso v. Anso. 
237 P. 814, 72 Cal.App. 613—Shep- 
ard V. Shepard, 223 P. 1012, 66 
Cal.App. 310—Dierks v. Newsom, 
194 P. 618, 49 Cal.App. 789. 
p.C.—0’Laughlln v. Helverlng, 81 P. 
2d 269, 66 App.D.C. 136, followed 
In 81 P.2d 271, 65 App.D.C. 137. 
Fla.—Rountree v. Davis, 167 So. 820, 
124 Pia. 212—Catlett v. Cheatnut, 
146 So. '241, 107 Pia. 498, 91 A.L. 
R. 212—Howell V. Blackburn, 129 
So. 341, 100 Fla. 114. 

Ga.—Lewia v. Patterson, 12 S.B.'2d 
593, 191 Ga. 348—Sligh v. Whitley, 
153 S.B 227, 41 Ga.App. 428—Jonea 
V. Teasley, 106 S.E. 46, 26 Ga.App. 
784. 

Idaho.—spirat Truat & Savlngs Bank 
V. Randall, 89 P.2d T41, 69 Idaho 
705—^Plerstorff v. Gray’a Auto 
Shop. 74 P.2d 171, 58 Idaho 438. 
111.—Kavale v. Morton Salt Co., 160 
K.E. 752, 329 111. 446, affirmmg 

242 111.App. 206—Morriaon v. Beers, 
168 N-.E. 371, 327 HI. 139—Kelly 

V. Jonea, 125 N.E. 334, 290 111. 376, 
8 A.L.R. 79‘2—In re Hanson’s Ea- 
tate, 26 N.B.2d 17'6, 304 Ill.App. 
167—Morris v. Carroso, 11 N.E.2d 

816, 292 Ill.App. 620—^Paulsen v. 
Cochfield, 278 Ill.App. 696—Clem- 
ents V. Western Pire Ins. Co., 264 
111.App. 473—De Bow v. Cleveland, 
a, C & St. L. Ry. Co., 246 Ill.App. 
168. See Bailey v. Nlebruegge, 211 
111.App. 82. 

Ind.—^De Lange v. Conea, 19 N.E.2d 
850, 2i6 Ind. 355. 

Mich.—Cuttle V. Concordia Mut. Pire 
Ins. Co., 295 N.W. 246, 296 Mlch. 
514. 

Minn.—Osbon v. Hartfiel, 276 N.W. 
270, ‘201 Minn. 347—Manley v. Har- 
vey Lumber Co., 221 N.W. 913, 176 
Minn. 489—Olsen v. Hoftmann, 221 
N.W. 10, 175 Minn. 287—Turner v. 
Gackle, '209 N.W. 626, 168 Minn. 
514—Klare v. Peterson, 200 N.W. 

817, 161 Minn. 16—Nelson v. Bul- 
lard, 194 N.W. 308, r66 Minn. 419— 
Olsson V. Midland Ins. Co., 165 N. 

W. 474, 138 Minn. 4'24—Anderson 


V. Diljengren, 62 N.W. 219, 60 

Minn. 3. 

Miss.—^Holmes v. Holmes, 123 So. 
865, 154 Miss. 713. 

Mont.—Ross V, Industrial Accident 
Board, 80 P.2d 362, 106 Mont. 48'6 
—Jeffrey v. Trouae, 60 P.2d 872, 
100 Mont. 538—^Vukmanovich v. 
State Assur. Co. of Liverpool, Eng- 
land, 264 P. 933, 8'2 Mont. 62—Ro- 
man v. Albert, 264 P. 115, 81 Mont. 
393—Reid v. Hennessy Mercantile 
Co., 123 P. 397, 45 Mont. 383. 

Nev.—In re Golding’s Bstate, 89 P. 
2d 1049, 69 Nev. 201—In re Duf- 
fill's Estate, 61 P.2d 98'6, 987, 57 
Nev. 2’24, clting Obrpns Jtuis* 

N.H.—Trudeau v. Manchester Coal 
& Ice Co., 193 A. 491, 89 N.H. 83 
—Morrison v. Boston & M. R. R., 
164 A. 553, 86 N.H. 176. 

N.M.—Medier v. Henry, 101 P.2d 398, 
44 N.M. '276-Walker v. -Smith, 42 
P.2d 768, 39 N.M. 148. 

N.Y.—Kavanagh v. Wllson, 70 N.T. 
177—Elwood V. Western Union Tei. 
Co., 45 N.Y. 649. 6 Am.R. 140—In 
re Stegnian*s Will, 234 N.Y.S. 239, 
133 Miae. 745, afflrmed 235 N.Y.S. 
890, m App.Div. 647—In re Sel- 
fried*s Estate, 224 N.Y.S. 275. 130 
Misc. 229—^Federal Vamish Co. v. 
Boelsen, 1'28 N.Y.S. 668. 

Okl.—Cummins v. Chandler, 97 P.2d 
765. 186 Okl. 200—In re Miller^s 
Bstate, 78 P.2d 819, 182 Okl. 634— 
McClendon v. Kennedy, 77 P.2d 15, 
182 Okl, 163—Burkhart v. Lasley, 
75 P.2d 1124, 182 Okl. 43—Carlisle 
V, State ex rei. Harrls. 62 PJ2d 617, 
178 Okl. 231—Taggart v. Snipes, 50 
P.2d 640, 174 Okl. 449—Davis v. 
Wyskup, 223 P. 357, 97 Okl. 239. 

Or.—^Pleishhacker v. Portland News 
Pub. Co., 77 P.2d 141, 158 Or. 476 
—Miller v. Service and Sales, 38 
P.2d 996, 149 Or. 11, 96 A.L.R. 628. 

Pa.—Surke v. Kennedy, 133 A. 608, 
286 Pa. 344. 

R.I.—Llttle V. Rubln, 6 A.2d 683— 
Somerset Realty Co. v. Shaplro, 
156 A. 360, 61 R.I. 417—Gorman v. 
Hand Brewing Co., 66 A. 209, 28 
R,I. 180. 

Tex.—Casualty Reciprocal Bxchange 
V. Parker, Com.App., 12 S.W.2d 
636, afflrming, Clv.App., 300 S.W. 
230-r-First State Bank of Seminole 
V. Dillard, Clv.App., 71 S.W.2d 407 
—Harlan v. First State Bank of 
Sterling City, Clv.App., '270 S.W. 
895. 

Wash.—Slegel v. Kracower, 268 P. 
493, 144 Wash. 609—^Maytown 

Lumber Co. v. Maytown Mlll Co., 
240 P. 902, 136 Wash. 634. 

23 C.J. p 48 note 38—70 C.J. p 780 
note 2. 

In credibility of testimony as affect- 
ing credibllity of witnesses gen- 
erally see the C.J^S. title Witness¬ 
es § 468, also 70 C.J. p 77 note 85-p 
782 note 9. 


‘Tt is a wild concelt that any court 
of justlce is bound by mere swear- 
ing; it Is the swearlng credibly that 
is to conclude ita judgement.'*—O'- 
Laughlin v. Helvering, ‘81 F.2d 269, 
271, 66 App.D.C. 135, followed in 81 
P.2d 2‘71, 6*6 APP.D.C. 137. 

Test 

“The testimony of an unimpeached 
witness . . . must be measured 

by the Standard of common experl- 
ence and business usage."—Howell 
V Blackburn, 129 So. 841, 100 Fla. 
114. 

5. Pia.—Rountree v. Davis, 167 So. 
820, 124 Pia. 212. 

ft. U S.—Gibson v. Southern Pac. 
Co., C.C.A.Tex., 6*7 F:2d 758, cer¬ 
tiorari denied Southern Pac. Co. v. 
Gibson, 64 S-Ct. 458, 291 U.S. 673, 
78 L^Ed. 1062—Lowenstein v. I. 
N Platt & Co., C.C.A.N.Y., 58 P.2d 
173. 

Arlz.—Lentz‘v. Landers, 186 P. 821, 
21 Arlz. 117. 

Ark.-Walker v. Eller, 10 S.W.2d 14, 
1*78 Ark. 188. 

Cal.—Staples v. Hawthorne, 283 P. 
67, 208 Cal. 678—Caldwell v. Wein- 
er, 264 P. 1100, 203 Cal. 643—Rais- 
Ic V. Schulthelss, 9 P.2d 660, 121 
Cal.App. 660—Brlggs v. Cameron, 
295 P. 847, 111 CaLApp. 189—First 
Nat. Bank v. Shipley, 292 P. 996, 
109 Cal.App. 194—Cltizens' State 
Bank of Santa Monica v. Castro, 
287 P. 669, 106 Cal.App. 284—Mor¬ 
gan V. Matthieson, 286 P. 3'25, 103 
Cal.App. 610—MacDlarmld v. Mc¬ 
Devitt, 276 P. 600, 97 Cal.App. 414 
—Simon Newman Co. v. Woods, 
269 P. 460, 86 Cal.App. 360—^Anso 
V. Anso, 237 P. 814, 72 Cal.App. 
613. 

Conn.—New Haven Trust Co. v. Do- 
herty, 51 A. 130, 74 Conn. 468. 
Pia.—Catlett v. Chestnut, 146 So. 

241, 10*7 Pia. 498, 91 A.L.R. 212. 
Ga.—Horton v. Johnson, 15 S.E.2d 
606—Lewis v. Patterson, 12 S.B.2d 
693, 191 Ga. 348—Cooper v. Lum- 
bermen’s Mutual Casualty Co., 1T5 
S.E. 677, 179 Ga. 256—Whiddon v. 
Hali, 118 S.H. 347, 155 Ga, 570— 
Detwiler v. Cox, 48 S.E. 142, 120 
Ga. 638—McRae v. Wilby, 1 S.E.2d 
77, 69 Ga.App. 401—^Ptncher v. 

Harlow, 193 S.B. 452, 66 Ga.App. 
678—Seaboard Air Line Ry. Co. v. 
D’Avignon, 163 S.E. 96, 41 Ga.App. 
263, certiorari denied 61 S.Ct. 361, 
•283 U.S. 827, 76 L.Bd. 1441—E. P. 
Redd & Co. v. W. A. Lathem & 
Sons, 123 S.B. 176, 82 G.i.App. 214 
—Porter v. Whelchel, 106 S.B. 388, 
26 Ga.App. 39—Jones v. Teasley, 
105 S.B. 46, 25 Ga.App. 784. 

Idaho.—^Pirst Trust & Savings Bank 
V. Randall. 89 P.2d 741, 69 Idaho 
705. 

Ind.—De Lange v. Cones, 19 N.E.2d 
I 850, 215 Ind. 365—Great Lakes 
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unconvincing,'^ vagne, indefinite, or uncertain,^ or 
self-contradictory.® The manner in which the un- 
contradicted testimony is given may also be con- 
sidered,!® as may the fact that, in the very nature 


of things, as where the testimony relates to state- 
ments attributed to a person who has died, it is im- 
possible to secure opposing testimony,^ and the 


Dredsre & Dock Co. v. Totzke, 121 
N,E. 676, 69 IndLApp. 303. 

Ky.—McGlll V. Dunaway, 71 S.W.2d 
435, 254 Ky. 234. 

Me.—Mitchell v. Mltchell, 11 A.2d 
898, 136 Me. 406. 

Micli.—Cuttle V. Concordia Mut. Fire 
Ina Co.. 295 N.W. 246, 295 Mich- 
514. 

Minn.—^Welnstein r. Schwartz, 283 
N.W. 127, 204 Minn. 189—Olsen v. 
Hoffmann, 221 N.W. 10, 17'6 Minn. 
287~-Qoedhard v. Folstad, 196 N*. 
W. 281, 166 Minn. 453—Anderson 
V. LiliengTen, 62 N.W. 219, 60 

Minn. 3. 

Mont.—Roman v. Albert, 264 P. 115, 
81 MonL 393—^Reid v. Hennessy 
MercanUle Co., 123 P. 397. 45 Mont. 
3S3. 

Neb.—^Leon y. Kltchen Bros. Hotel 
Co., 277 N.W. 823, 134 Neb. 137, 
115 A.L.R. 1078. 

Nev.—In re Goldlng^s Bstate, 89 P. 
2d 1049, 59 Nev. 201. 

Isr.J.— Dobbin v. Plager, 111 A. 404, 
92 N.J.E<i- 231, afflrmed 111 A. 926, 
92 N'.J.E«. 231. 

N.M.—Medier v. Henry, 101 P.‘2d 398, 
44 N.M. 275. 

Okl.—Cummins v. Chaudler, 97 P.2d 
766, 186 Okl. 200—McClendon v. 
Kennedy, 77 P.2d 16, 182 Okl, 153 
—Burkhart v. Lasley, 76 P.2d 1124, 
182 Okl. 43—Carlisle v. State ex 
rei. Harris, 62 P.2d 617, 178 Okl. 
231—Taggart v. Snfpea, 50 P.2d 
640, 174 Okl. 449—Davls v. Wys- 
kup, 223 P. 367, 97 Okl. 239. 

Pa.—Ringer v. Finfrock, 17 A.2d 348, 
340 Pa. 45’8. 

R.I.—Somerset Realty Co. v. Shap- 
iro, 156 A. 360, 61 R.I. 417—Gor- 
man v. Hand Brewing Co., 66 A. 
209, 28 RI. 180. 

Tex.—^Poulter v. Mlller, Com.App., 
221 S.W. 966, reversing Miller v. 
Poulter, Civ.App.. 189 S.W, 105— 
Krueger v. Bankers Lloyds, Civ. 
App., 45 S.W.2d 363—^Moore v. Fol- 
lett, Clv.App., 11 S.W.2d 662, er¬ 
ror dismissed—^Wheeler v. Stone, 
Clv.App., 261 S.W. 1082. 

Vt.—Watts V. Mulliken’s Bstate, 115 
A. 16‘0, 95 Vt. 335. 

Wash.—SImmons v. Anderson, 82 P. 
2d 1006, 177 Wash. 591. 

W.Va.—Watson v. Burley, 143 S.E. 
96, 106 W.Va. 416, 64 A.L..R. 839. 

23 C.J. p 48 note 39. 

7 . ni. —^In re Hanson's Estate, 26 
N.B.2d 176, 304 IlLApp. 167. 

8. Cal-—Worthington v. People*s 
State Bank of Chula Vlsta, 288 P. 
1086, 106 CaLApp. 238. 

Ky.—McGlll y. Dunaway, 71 S.W.2d 
435, 254 Ky. 234—^Martyn v. Ja- 
coby*s Adm*r, 4 «LW.^d 684, 223 
Ky. 674. 


Wash.—^Maytown Lumber Co. v* 
Maytown Mill Co., 240 P. 902, 136 
Wash. 534. 

». U.S.—Quock Tlng v. U. S., Cal., 
11 S.Ct. 733, 140 U.S. 417, 35 L. 
Bd. 501—^Easton v. Brant, C.C.A. 
Cal., 19 F.2d 867, 859, Quoting Cor¬ 
pus Juris. 

Cal.—Rogers v. Burnham, 85 P.2d 
329, 140 Cal.App. 336. 

Fla,—UlSatlett V. Chestnut, 146 So. 241, 
107 Fla. 498, 91 A-L.R. 212. 

111.—Mannen v. Norrls, 170 N.B. 273, 
338 111. 322—Morrison v. Beers, 
158 N-E. 371, 327 111. 139. See Bal- 
ley y. Nlebruegge, 211 IlLApp. 32. 
Mich.—Cuttle v. Concordia Mut. Fire 
Ins. Co., 295 N.W. 246, 296 Mich. 
514. 

Minn.—^Williams v. Jayne, 299 N.W. 
853—Osbon v. Hartfiei, 276 N.W. 
27.0, 201 Minn. 347—IQare v. Pe- 
terson, 200 N.W. 817, 161 Minn. 
16—Nelson v. Bullard, 194 N.W. 
308, 155 Minn. 419—^Anderson v. 
Liljengren, 62 N.W. 219, 60 Minn. 
3. 

Mont.—^Roman y. Albert, 264 P. 115, 
'81 Mont 398—Reid v. Hennessy 
Mercantlle Co., 123 P. 397, 45 Mont 
383. 

Nev.—In re Qolding^s Estate, 89 P. 

2d 1049, 59 Nev. 201. 

OkL—Cummins v. Chandler, 97 P.2d 
765, 186 Okl. 200—^In re Miller's 
Estate, 78 P.Sd 819, 182 Okl. 634— 
McClendon v. Kennedy, 77 P.2d 15, 
132 Okl. 163—Taggrart y. Snipes, 
50 P.2d 640, 174 Okl. 449—Davls 
V. Wyskup, 223 P. 367, 97 Okl. 239. 
Or.—^Hill V. Harrltt 12 P.2d 1021 , 
140 Or. 86. 

R.I.—Somerset Realty Co, v. Shap- 
iro, 156 A. 360, 51 R.I. 417—Gor- 
man v. Hand Brewing Co., 66 A. 
209, 2« B.I. 180. 

Tex.—James v, Flippen, Clv.App., 
122 S.W.2d 1090—^Krueger v. Bank¬ 
ers Lloyds, Clv.App., 4'5 S.W.2d 
363. 

Utah.—^Miller v, Columbla Trust Co., 
226 P. 609, 63 Utah 305. 

Va.—Standard Oil Co. of New Jer- 
sey V. Davls, 16'2 S.E. 29, 157 Va. 
709—Metropolitan Life Ins. Co. v. 
Botto, 143 S.E. 625, 153 Va. 468, 
reversed on other grounds on re- 
hearlng 154 S.E. 603, 153 Va. 468. 
Wash.—Slegel y. Kracower, 258 P. 

493, 144 Wash. 609. 

23 C.J. p 48 note 40. 

10. U.S.—Quock Ting v. U. S., Cal., 
11 S.Ct 733, 140 U.S. 417, 36 L. 
Ed. 501—^Lowenstein v. I. N. Platt 
& Co., C.C.A.N.Y., 58 P.2d 173— 
Duwamish v. U. S., 79 CtCl. 630, 
certiorari denied 55 S.Ct. 913, 295 
U.S. 755, 79 L.Ed. 1698. 

Cal.—Caldwell v. Weiner, 264 P. 1100, 
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203 Cal. 543—Hanlon v. Western 
Loan & Bldg. Co., App., 116 P.2d 
466—Burdlck v. Wlttlch, App., 116 
P.2d 90—Lejeune v. General Pe¬ 
troleum Corporation of Callfornia, 
18 P.2d 429, 128 Cal.App. 404—First 
Nat Bank v. Shipley, 292 P. 996, 
109 CaLApp. 194—^Dierks v. New- 
som, 194 P. 618, 49 CaLApp. 789— 
Klchey v. Butler, 180 P. 652, 40 
Cal.App. 314. 

Ga.—Sllgh v. Whitley, 163 S.B. 237, 
41 Ga.App. 428—Seaboard Air Line 
Ry. Co. V. D’Avlgnon, 163 S.B. 96, 
41 Ga.App. 263, certiorari denied 
61 S.Ct 351, 283 U.S. 827, 75 L.Ed. 
1441—^Haverty Furnlutre Co. v. 
Calhoun, 84 S.B. 138, 15 Ga.App. 
620. 

lowa.—^Hotz V. Equltable Life Assur. 
Soc. of U. S., 276 N.W. 413, 224 
lowa 552. 

Minn.—Osbon v. Hartfiei, 276 N.W. 
270, 201 Minn. 347. 

Nev.—In re Goldlng^s Bstate, 89 P. 

2d 1049, 59 Nev. 201. 

Tex.—Houston B. & W. T. Ry. Co. 
v. Runnels, 47 S.W. 972, 92 Tex. 
307—Greenway v. Great Atlantic 
& Pacific Tea Co., Clv.App., 114 
S.W.2d 436. 

Vt—Watts v. Mulllken’s Estate, 116 
A. 160, 95 Vt 336. 

Va.—^Metropolitan Life Ins. Co. v. 
Botto, 143 S.E. 626, 153 Va. 468, 
reversed on other grounds on re- 
hearlng 154 S.E. 603, 163 Va. 468. 

11. U.S.—^Baston v. Brant, C.C.A. 
Cal., 19 F.2d 857, 859, quotlng Cor¬ 
pus Juris—U. S. V. One Ford V-8 
Sedan, D.C.Mich., 7 F.Supp. 705. 
IlL—In re Hansen^s Estate, 26 N.B. 

2d 1T6, 304 IlLApp. 157. 
lowa.—Hotz V. Equitable Life Assur. 
Soc. of U. S., 276 N.W. 413, 224 
lowa 552. 

Mont—Roman v. Albert, 264 P. 116, 
81 Mont 393—Reid v. Hennessy 
Mercantlle Co., 123 P. 397, 45 Mont 
383. 

Nev.—In re Duflairs Bstate, 61 P.2d 
986, 67 Nev. 224. 

N.J.—Trenton Banking Co. v. How- 
ard, Ch., 187 A. 669, afflrmed 187 
A. 676, 121 N.J.Bq. 8'6—De Rose v. 
Delaware, L. & W. R. Co., 163 A. 
251, 9 N.J.Misc. 183, appeal dis¬ 
missed 160 A. 423, 109 N-J.Law 
135. 

N.T.—GUI V. Jamalca Bay Mfg. Co., 
167 N.T.S. 62, 171 App.Div. 166— 
Allen v. General Acc., F., & L. As¬ 
sur. Corp., 162 N.T.S. 93'4, 98 Mlsc. 
206. 

Pa.—^Ringer v. Finfrock, 17 A.2d 348, 
340 Pa. 458. 

"Where the only person who could 
directly dlspute a witness is dead, 
the testimony of that witness should 
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fact that die witness has shown himself unworthy 
of credit.1^ 

The uncontradicted evidence of a claimant has 
been required to be construed most strongly against 

§ 1039. Circumstantial Evidence 

Any fact In Issim nruiy be established by circumstan¬ 


tial evidence, If the clrcumstances, which must them- 
selves be proved, lead to the conci uslon with reaaonable 
certa!nty. Authoritles differ as to whether circumstantia! 
evidence, to support a concluslon, must be such as to 
exclude every other reasonable conclusion. 

Any issue may be proved by circumstantial evi- 
dence,!^ or by a combination of direct and circtim- 


be clearly scnitinlzed, Its reasonable 
probabillty should be carefully con- 
sidered, and, for this purpose, at- 
tention should be glven to the clr¬ 
cumstances surroundlng any transac- 
tion which the witness may nar¬ 
rate, and his testimony compared 
wlth all Inferences derlvable from 
all the established facts.”—Hilis v. 
Hili, 2»7 N.W. 769, 771, 5S S.D. 566 
—In re Tjarks' Hstate, 227 N.W. 84, 
85, 55 S.D. 636. 

Svldence entirely withla. o-ne party^ 
oontrol 

Md.—Dorsey v. Winters, 122 A. 267, 
143 Md. 399. 

Close scmtlny 

Evidence of transactions wlth de¬ 
cedent not capable of contradiction, 
by direct evidence should be closely 
scrutinized. 

Cal.—Morgran v. Matthieson, 285 3P. 

325, 103 Cal.App. 510. 
lowa.—Heavner v. Kadlng, 22‘8 N.W. 
311, 209 lowa 1271. 

12 . Cal.—Travis Glass Co. v. Ibbet- 
son, 200 P. 59«, 186 Cal. 724— 
Whltaker v. Whitaker, 30 P.2d 538, 
137 Cal.App. 396. 

N.M.—Medier v. Henry, 101 P.2d 39’8, 
44 N.M. 275. 

Okl.—^MoClendon v. Kennedy, 77 P. 
2d 15, 182 Okl. 153. 

Pa.—Burke v. Kennedy, 133 A. 60*8, 
286 Pa. 344. 

Wash.—Maytown Lumber Co. v. 
Maytown Mill Co., 240 P. 902, 136 
Wash. 534. 

13. Ga.—Jones v. Avant 152 S.B. 
264, 41 Ga.App. 211. 

14. U.S.—National Ben Pranklin 
Fire Ins, Co. v. Stuckey, C.CA.. 
Ga., 79 F.2d 631. 

Ark.—Arkmo Lumber Co. v. Luck- 
ett, 143 S.W.2d 1107, 201 Ark. 140 
—^Missouri Pac. R. Co. v. Sullivan, 
122 S.W.2d 947, 197 Ark. 360—My- 
ers V. Hobbs, 115 S.W.2d 8-80, 196 
Ark. 102'6—Hanna v. Magee, 72 S. 
W.2d 237, 189 Ark. 330—Pekin 

Wood Products Co. v. Mason, 46 
S.W.2d 798, 186 Ark. 166—Missouri 
Pac. R. Co. V. Hull, 33 S.W.2d 406, 
18'2 Ark. 873. 

111.—Gardner v. Railway Express 
Agency, 274 IlLApp. 6126. 

Ind.—First Nat. Bank v. Federal 
Land Bank, of Louisville, 177 N.E. 
462, 93 Ind.App. 16. 

B^an.—Asche v. Matthews, 18 P.2d; 
177, 136 Kan. 740. 

—Jones Savage Lumber Co. v.; 


Thompson, 25 S.W.2d 373, 2*33 Ky. 
198. 

Mich.-Heppenstall Steel Co. v. Wa- 
bash Ry. Co., 219 N.W. 717, 242 
Mich. 464. 

Mo.—Lappin v. Prebe, 131 S.W.2d 
611, 345 Mo. 68—Bates v. Brown 
Shoe Co., 116 S.W.2d 31, 342 Mo. 
411—Hasenjaeger v. Missouri-Kan- 
sas-Texas R. Co., 53 S.W.2d 1085, 
227 Mo.A^p. 413—Tueteberg v. St 
Louis Public Service Co., App., 41 
'S.W.2d 356—Boggess v. Kansas 
City Rys. Co., 229 S.W. 404, 207 
Mo.App. 1. 

Mont.—^Koppang v. Sevier, 75 P.2d 
790, 106 Mont 79—Dalbey v. Equi- 
table Life Assur. Soc. of U. S., 74 
P.2d 432, 105 Mont 687—In re 

Bragg's Estate, 76 P.2d 67, 106' 
Mont. 132—^Molfett v. Bozeman 
Canning Co., 26 P.2d 973, 95 Mont 
347—^Bxchange State Bank of Glen- 
dive V. Occident Elevator Co., 24 
P.2d 126, 95 Mont 78, 90 A.L.R. 
740. 

Neb,—Tongue v. Perrigo, 265 N.W. 
737, 130 Neb. 664. 

N.J.—Jackson v. Delaware, L. & W. 

R. Co., 170 A. 22, 111 N.J.Law 487. 
N.Y.—Srogi V. New York Cent R. 

Co., 286 N.Y.S. 216, 247 App.Div. 
95—Collins v. William W. Spencer 
& Sons Corp., 213 N.Y.S. 437, 216 
App.Div. 243. 

Okl.—Cities Service Gas Co. v. Bg- 
gers, 98 P.2d 1114, 186 Okl. 466, 
126 A.L.R. 1278—Phillips Petrole¬ 
um Co. V. Davis, 77 P.2d 1147, 182 
Okl. 397—Wifle v. Wise, 62 P.2d 
716, 175 Okl. 310—Barker v. Creek 
Coal & Mining Co., 194 P. 195, 80 
Okl. 86. 

Pa.—Hulmes v. Keel, 6 A.2d 64, 335 
Pa. 117. 

Tenn.—Crowe v. Birmingham & 
North Western Ry. Co., 2 Tenn. 
App. 634. 

Tex.—Texas & N. O. R Co. v. War- 
den, 78 S.W.2d 164, 125 Tex. 193, 
reversing, Civ.App., 49 S.W.2d 486 
—Baker v. Loftin, Com.App., 222 

S. W. 196, reversing, Civ.App., 198 
S.W. 169—^Kahn v. Grothaus, Civ. 
App., 104 S.W.2d 932, error dls- 
mlssed—Standard Accident Ins. Co. 
V. Rltchie, Civ.App., 89 S.W.2d 498, 
error dlsmlssed—Baylor Univer- 
sity V. Chester Sav. Bank, Civ. 
App., 82 S.W.2d 738, error refused 
—Metropolitan Casualty Ins. Co. 
of New York v. Texas Sand & 
Gravel Co., Clv.App., 68 S.W.2d 
651, error dlsmlssed. 
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I Va.—Chick Transit Corporation v. 
! Edenton, 196 S.B. 648, 170 Va. 361 
—'Southern Ry. Co. v. American 
Peanut Corporation, 164 S.E. 261, 
168 Va. 359—^Allen v. Rouseville 
Cooperage Co., 161 S.B. 60, 167 
Va. 366. 

Wis.—^Relchert v. Rex Accessorles 
Co., 279 N.W. 646, 228 Wis. 426. 

46 C.J. p 1261 note 1. 

Oorzobozatioa may come as effec- 
tively from circumstantial evidence 
as from direct evidence.—Union 
Land & Grazing Co, v. Arce, 162 P. 
1143, 21 N.M. 116. 

Inferenoe on an Infarenoe 

The statutory rule that an infer- 
ence may not be based on an in- 
ference does not forbid Judgments 
based on circumstantial evidence.— 
McKay v. State Industrial Accident 
Commission of Oregon, 87 P.2d 202, 
161 Or. 191. 

Xntent may be established by cir¬ 
cumstantial evidence.—Majestic Se- 
curities Corporation v. Commission- 
er of Internal Revenue, CIC.A., 120 
P.2d 12. 

Speenlatiou and gneMwork 

Rule that neither court nor jury 
may indulge In speculation or guess- 
work does not destroy weight of 
circumstantial evidence.—Perry’s 

Adm'x V. Inter-Southem Life Ins. 
Co., 58 S.W.2d 906, 248 Ky. 491. 

Clronmstanoes whloh nsnally at- 
tend a fact may be taken as estab- 
lishing that fact in a civil case. 

N.J.—Jaokson v. Delaware, L. & W. 

R. Co., 170 A. 22, 111 N.J.Law 487. 
Tenn.—Bryan v. .lEtna Life Ins. Co., 
130 S.W.2d 86, 174 Tenn. 602—Pick- 
ard V. Berryman, App., 142 S.W.2d 
764—Tennessee Electric Power Co. 
V. Van Dodson, 14 Tenn.App. 64. 
Probative foroe 

That the only evidence avallable 
to Show the time of the levy of an 
execution and issuance of a vendi¬ 
tioni exponas is circumstantial does 
not make such evidence incompetent, 
or destroy its probative force.—Ludt- 
ke V, Bankers' Trust Co., Tex. Civ. 
App., 261 S.W. 600. 

Bxecutlon. of a wrltten inatrnmeut 
may be established by circumstanc- 
es.—^Abeel v. Weil, 283 S.W. 769, 115 
Tex. 490. 

CiroumstaxLoes not Uterally testUled 
to 

Tribunals determining facts may 
consider clrcumstances, surround- 
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stantial evidence,^® A well connected train of cir- i as any array of direct evidence,^® and may out- 
cumstances is as cogent of the existence of a fact [ weigh opposing direct testimony and the con- 


Jngrs, remarks, parties* actions, and 
other factors not literally testifled 
to.—^Robbins v. Robbins, 55 S.W.2d 
31, 246 Ky. 411. 

&3i:tozicatioaL 

The odor of liquor on a per5on’s 
breath, alone, does not prove, nor 
is it evidence of, intoxlcation, or of 
being under the induence of intox> 
icatlnff liquor, but in combination 
with other facts it may be eviden- 
tial.—Law v. Gallegrher, 137 A. 479, 
9 W.W.Harr., Del., 189. 

Whare positive proof appeaxs ob- 
talAable, it Is required.—Belyus v. 
Wilkinson, Gaddls & Co., 178 A. 181. 

115 lsr.J.Law 43, afflrmed 182 A. 873, 

116 N.J.Law 92. 

Gompaxlson 'wlth rnie txi oximlnal 
cases 

(1) Degree of proof required in 
cases dependlng on clrcumstantial 
evidence is not as great In civll cas¬ 
es as In criminal cases.—Powe v. At¬ 
lantic Coast Line B.. Co., 159 B.B. 
473, 161 S.C. 122, reversed on other 
grounds Atlantic Coast Line H. Co. 
V. Powe, 61 S.Ct. 498, 283 U.S. 401. 75 
L.Bd. 114‘2. 

(2) Weight of clrcumstantial evi¬ 
dence in criminal cases see Criminal 
Law § 907. 

15. Mont.—^Dalbey v. Bquitable Life 
Assur. Soc. of U. S., 74 P.2d 432, 
105 Mont. 687. 

N.C.—Sink v. City of Lexington, 200 
S.E. 4, 214 N.C. 548—Kltchen Lum- 
ber Co. v. Tallassee Power Co., 174 
■S.E. 427, 206 N.C. 515. 

16. Ark.—City of Dumas v. Bding- 

ton, 147 S.W.2d 997, 1002, 201 Ark. 
1021, citing Coipus Juxis —Arkmo 
Lumber Co. v. Luckett, 143 S.W. 
2d 1107, 201 Ark. 140—^Missouri 
Pac. R. Co. V. Suilivan, 122 S.W. 
2d 947, 197 Ark. 360—^Meyers v. 
Hobbs, 115 S.W.2d 880, 882, 195 
Ark. 10*26, citing Coxpus JTaxis — 
Kelly V. Sparks, 102 S.W.2d 838, 
840, 193 Ark. 811, citing Coxpus 
lis— Plunkett-Jarrell Grocer Co. v. 
Freeman, 92 S.W.2d 849, 192 Ark. 
380—Mutual Ben. Health & Acci¬ 
dent Ass*n V. Basham, 8'7 S.'W.2d 
683, 191 Ark. 679—^Andrews v. 

James* Bstate, 82 S.W.2d 262, 263, 
190 Ark. 1177, citing Corpus Juris 
—^Hanna v. Magee, 72 S.W.2d 237, 
241, 189 Ark. 330, citing Coxpus 
Juris —Pekin Wood Products Co. 
y. Hason, 46 S.W.2d 798, 185 Ark. 
166—McGill V. Miller, 37 S.W.2d 
689, 692, 183 Ark. 585, quoting Cor¬ 
pus Juris —Jackson v. Richardson, 
33 S.W.'2d 1095, 1097, 182. Ark. 997, 
quoting Coxpus Juris —Missouri 
Pac. R. Co. V. Hull, 33 S.W.2d 406, 
182 Ark. 873, quoting Corpus Ju¬ 
ris —St. Louls-San Francisco Ry. 
Co. V. Blshop, 33 S.W.2d 883, 386, 


182 Ark. 763, quoting Coxpus Ju- 
xls. 

Mo.—Payne v. Reed, 59 S.W,2d 43, 
332 Mo. 343—McCain v. Trenton 
Gas & Electric Co.. 15 S.W.2d 970, 
222 Mo. 1146—Kelsey v. Israel, 
App., 298 S.W. 1065. 

Neb.—Leon v. Kltchen Bros. Hotel 
Co., 277 N.W. 823, 134 Neb. 137, 
115 A.L.R. 1078. 

N.C.—Planters Nat. Bank & Trust 
Co. of Rocky Mount v. Atlantic 
Coast Line R. Co., 181 S.E. 636, 
208 N.C. 574. 

Okl.—Wlse V. Wise, 52 P.2d 715, 175 
Okl. 310. 

Va.—Barry v. Tyler, 199 S.E. 496, 171 
i Va. 381. 

Wyo.—Tisthammer v. Union Pac. R. 

Co., 286 P. 377, 41 Wyo. 38*2. 

23 C.J. p 48 note 44. 

Direct aud oiroumstautial evldenoe 
oompared 

(1) **The law makes no distlnction 

as to the probative value of . . • 

[clrcumstantial] evidence and direct 
evidence."—Moffett v. Bozeman Can- 
ning Co., 26 P.2d 973, 978, 95 Mont. 
347. 

(2) It has been said, however, 
that clrcumstantial evidence is infer¬ 
ior in cogency and effect to direct 
evidence.—^Haywood v. State, 43 So. 
614„ 90 Miss. 461. 

Cumula^tive effect 

(1) Case may be established by 
number of facts, although any one 
of facts alone would be insufflcient. 
111.—^Wolf V. PeopIe*s Bank, 265 111. 

App. 127. 

Mlss.—Hulett V. Hulett, 119 So. 581, 
152 Miss. 476. 

Mo.—Look V. French, 144 S.W.2d 
128. 

Okl.—Toung V. Smith, 41 P.2d 461, 
171 Okl, 222. 

(2) Proof of a materlal fact is 
not accomplished by inference from 
one isolated Incident or clrcumstance 
but from the aggregation of all the 
related circumstances that appear.— 
McGarry v. Mathis, 2'82 N.W. 786, 
226 lowa 37. 

17- U.S.—Tucker Stevedorlng Co. v. 
W. H. Gahagan, Inc., D.C.Del., 6 
P.2d 407, reversed on other 
grounds, C.C.A., W. H. Gahagan, 
Inc., V. Tucker Stevedorlng Co., 16 
P.2d 935. 

Ark.—Arkmo Lumber Co. v. Luckett, 
143 S.W.2d 1107, 201 Ark. 140— 
Missouri Pac. R. Co. v. Sullivan 
122 S.W.2d 947, 197 Ark. 360—My- 
ers V. Hobbs, 116 S.W.2d 880, 882, 
195 Ark. 10'26, citing Ooxpus Jnxl£ 
—^Interurban Transp. Co, v. Reeves, 
108 S.W.2d 594, 194 Ark. 321—Han 
na V. Magee, 72 S.W.2d 237, 241 
189 Ark. 330, citing CSoxpus Jnxl.. 
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' —Pekin Wood Products Co. v. Ma- 

son, 46 S.W.2d 798, 186 Ark. 166. 
Ind.—^Pennsylvania Ice & Coal Co. v. 
Bllscher, 21 N.B.2d 43'6, 106 Ind. 
App. 613—First Nat. Bank v. Fed- 
eral Land Bank of Louisville, 177 
N.E. 462, 93 Ind.App. 15. 

Ky.—Cincinnati, N. O. & T. P. R. 
Co. v. Graves, 176 S.W. 974, ]-66 
Ky. 148. 

Mo.—^Boggess V. Kansas City Rys, 
Co., 229 S.W. 404, 207 Mo.App. 1. 
Okl.—^Wlstar v. Whltewing, 116 P.2d 
565—Ironslde v. Ironside, 108 P.2d ' 
167—^Missourl-Kansas-Texas R Co. 
V. Bmbrey, 33 P.Sd 481, 188 Okl. 
433, certiorari denied 55 S.Ct. 119, 
293 U.S. 603, 79 L.Ed. 696—St. Lou- 
Is-San Francisco Ry. Co. v. Bry- 
an, 237 P. 613, 113 Okl. 39. 

Tex.—Carwlle v. Roberts, Civ.App., 
11 S.W.2d 649, error dismlssed. 

Va.—^Hinton v. Indemnlty Ins. Co. 
of North America, 8 S.B.2d 279, 
175 Va. 206. 

Wyo.—Tisthammer v. Union Pac. R, 
Co., 286 P. 3*77, 41 Wyo. 3'82. 

23 C.J. p 49 note 46—12 C.J. p 113 
note 3 [g]. 

“The Jury and the court have the 
rlght to believe the clrcumstantial 
evidence and to disbelieve the direct 
evidence.”—^Broth-ers v. Adams, 107 
P.2d 7&7, 768, 162 Kan. 676. 

Knowledge may be established by 
oiiuumstautlal evidence in face of 
professlons of ignorance.—Kuchlik v. 
Feuer, 26'7 N.T.S. 256, 239 App.Dlv. 
338, afflrmed 191 N.E. 666, 2«4 N.T. 
542. 

Testimoay of contxadloted wltuess 

Unlmpeached clrcumstantial evi¬ 
dence, however strong, is not re¬ 
quired Inevitably to yleld to oral tes¬ 
timony of a witness who has been 
oontradlcted on a materlal issue.— 
Ryan v. Maryland Casualty Co., 8 
S.E.2d 416, 173 Va. 67. 

Incredible testimony 
Clrcumstantial evidence overbears 
testimony that is contrary to physl- 
cal facts or so Inconsistent or con¬ 
trary to human experience as to be 
impossible of bellef.—George M. 
Danke Co. v. Marten, 255 N.W. 121, 
216 Wis. 470. 

Cixxmmstauoes Justlfyiiig dlsbeUef of 
testimony 

Direct testimony may be contra- 
dlcted by clrcumstantial evidence, 
and tbe contradiction may be so 
strong that It will Justify a disbe- 
lief of the testimony.—^Parsons v. 
Easton, 195 P. 419, 184 Cal. 764. 

Speed 

(1) In actlon by pedestrian for 
Injuries sustalned when struck by 
Automobile, Jury were not compelled ^ 
o accept motorlst*s lowest estlmate' 
jf speed, but were warranted in in- 
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currence of well authenticated circumstances has reasonable and probable one,^^ and must follow log- 
been said to be strong^er evidence than positive tes- ically from the facts.^® Th^ circumstances must, 
timony unconfinrifed by circumstances.^^ q£ course, agree with and support the hypothesis 

which they are adduced to prove;^3 but circum- 
For circumstantial evidence to be sufficient to stantial evidence is not sufficient to establish a con- 
warrant the finding of a fact, the circumstances clusion where the circumstances are merely consist- 
must lead to the conclusion with reasonable certain- ent with such conclusion,^^ or where the circum- 
ty,i9 and must have sufficient probative force to stances give equal support to inconsistent conclu- 
constitute the basis for a legal inference, and not tions, or are equally consistent with contradictory 
for mere speculation.20 The conclusion must be a hypotheses.^® A fact cannot be established by cir- 


ferrlng from physical facts that his 
speed was excessive.—Skulte v. 
Ahern, 71 P.2d 340, 22 Cal.App.2d 
460. 

(2) However, It has been held that, 
where plaintilf produced positive 
evidence of eyewltnesses as to rate 
of speed of defendanfs truck, no Jus- 
tiflable Inference of greater speed 
could be drawn from the force and 
vlolence of the Impact and the re- 
sults of the collislon.—Flsher v. 
Hemrich Brewing Co., 49 P.2d 1, 138 
Wash. 489, adhered to 63 P.2d 119«, 
183 Wash. 489. 

la Ky.—^Perry*s Adm*x v. Inter- 
Southern Life Ins. Co., 58 S.W.2d 
906. 248, Ky. 491. 

19. U.S.—Cudahy Packlng Co. v. 
National Labor Relations Board, 
C.C.A., 116 P.2d 367. 

Ga.—Bentley v. Southern Ry. Co., 
182 S.R 815, 62 Ga.App. 188. 

Kan.—Sheftel v, Kansas City Pub¬ 
lic Service Co., 19 P,2d 434, 137 
Kan. 79. 

Mo.—Lappin v. Prebe, 181 iS.W.2d 
511, 346 Mo. 68—Bates v. Brown 
Shoe Co., 116 S.W.2d 31, 3^2 Mo. 
411—Collins v. Star Paper Mlll Co., 
143 Mo.App. 333, 127 S.W. 641. 
Neb.—Tongue v. Perrlgo, 265 N.W. 

737, 130 Neb. 564. 

52 C.J. p 123 notes 11, 12. 

AU the clroumstaaoes must be 
considered together. 

Ind.—New York Cent. R. Co. v. Reld- 
enbach, 126 N.E. 66, 71 IndA.pp. 
390. 

La.—Faulk v. Mutual Life Ins. Co., 
107 So. 396, 160 La. 529 followed 
in Vallee v. Mutual Life Ins. Co., 
107 So. 401, 160 La. 647. 

Tex.—Duke v. Houston 011 Co, of 
Texas, Civ.App., 128 S.W.2d 480, 
error dismissed, Judgment correct. 
23 C.J. p 50 note 53. 

Pxepondeiaaoe of probabllltlefl 
Circumstantial or presumptlve evi¬ 
dence in determination of clvil caus- 
es is mere preponderance of proba- 
bllitles, and hence sufficient basis of 
decision.—Vollkommer v, Menge, 192 
A 373, 118 N.J.Law 360—Tltone v. 
Economy Bootery, 184 A. 809, 14 N. 
J.Misc. 349. 

ClxomustaiLces havlniT foroe of wit- 

ness 

There Is no rule that circumstanc¬ 


es, In order to be sufficient to estab¬ 
lish a fact, shall have the force and 
effect of the direct testimony of at 
least one credible witness.—Bixby v. 
Carskaddon. 8 N.W. 364, 65 lowa 633 
—23 C.J. p 49 note 46. 
aa Tex.—Green v. Texas & P. Ry. 
Co., 81 S.W.2d 669, 126 Tex. 168, re- 
verslng, Civ.App., 50 S.W.2d 353— 
Baker v. Loftln, Com.App., 222 S. 
W. 195, reversmg, Civ.App., 198 S. 
W. 169—Duke v. Houston Oil Co. 
of Texas, Civ.App., 128 S.W.'2d 480, 
error dismissed, Judgment correct 
—Kahn v. Grothaus, Civ.App., 104 
S.W.2d 932, error dismissed—Bay- 
lor Xlniverslty v. Chester Sav. 
Bank, Civ.App., 83 S.W.2d 738, er¬ 
ror refused—Metropolium Casual- 
ty Ins. Co. of New York v. Texas 
.Sand & Gravel Co., Civ.App., 68 
S.W.2d 661, error dismissed. 

Wis.—Rumary v. Livestock Mortg. 
Credit Corporation, 290 N.W. 611, 
234 Wis. 146. 

62 C.J. p 123 note 12. 

21. U.S,—^American Bureau of Ship- 
ping V. Allied Oil Co., C.C.A.Ohlo, 
64 F.3d 509. 

Ark.—St. Louls-®an FranCisco Ry. 
Co. V. Blshop, 33 S.W.2d 383, 182 
Ark. 763, certiorari denied 61 S.Ct. 
647, 283 U.S. 854, 75 L.Bd. 1461. 
Tex.—Texas & N. O. R. Co. v. War- 
den, 78 S.W.2d 164, 126 Tex. 193, 
reverslng, Civ.App., 49 S.W.2d 486. 

22. Md.—Smger Transfer Co. v. 
Buck Glass Co., 181 A. 672, 673, 
169 Md. 368, citing Oozpiu Juris. 

Mlss.—Hulett V. Hulett, 119 So. 581, 
162 Miss. 476. 

23. Ark.—Jackson v. Rlchardson, 38 
S.W.2d 1096, 182 Ark. 997. 

23 C.J. p 49 note 62. 

24. Cal.—Halla v. Bank of America 
Nat. Trust & Savlngs Ass*n, 46 
P.2d 231, 6 Cal.App.2d 661—Albert 
V. McKay & Co., 200 P. 83, 53 Cal. 
App. 3‘25. 

Fla.—SUgletts v. McDonald, 186 So. 
233, 135 Fla. 385. 

111.—Celner v, Prather, 22 N.E.2d 
397, 801 IlLApp. 224—^Kelley v. 
Public Service Co. of Northern Il¬ 
linois, 21 N.B.2d 43, 300 Ul-App. 
354. 

lowa.—Jakeway v. AUen, 290 N.W. 
607, 227 lowa 1182—Claussen v. 
Johnson's Bstate, 278 N.W. 297, 
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224 lowa 990—Comparet v. Wm. 
H. Metz Co., 271 N.W. 847, 222 
lowa 1328—Gregory v. Sorenson, 
242 N.W. 91, 214 lowa 374—Field 
V. Southern Surety Co. of New 
York, 235 N.W. 671, 211 lowa 1239 
—Ohlson V. Sac County Farmers’ 
Mut. Fire Ins. Aas*n, 182 N.W. 
879, 191 lowa 479. 

Kan.—Hurla v. Capper Publicatlons, 
87 P.2d 662, 149 Kan. 369. 

Tenn.—Standard Oil Co. of Louislana 
V. Roach, 94 S.W.2d 63, 19 Tenn. 
App. 661. 

25. U.S.—Texarkana Bus Co. v. Na¬ 
tional Labor Relations Board, C.O. 
A., 119 F.2d 480—U. S. v. Holland. 
C.C.A.Cal., 111 F.2d 949—Bussmann 
Mfg. Co. V. National Labor Rela¬ 
tione Board, C.C.A., 111 F.2d 783 
—Massachusetts Protective Alss’n 
V. Mouber, C.C.A.M 0 ., 110 F.2d 203 
—Thomson v. Stevens, C.C.A.Iowa, 
106 F.2d 739—Prudential Iris. Co. 
of America v. King, C.C.A.M 0 ., 101 
P.2d 990—Metropolitan Life Ina 
Co. V. Gosney, C.C.A.M 0 ., 101 F.2d 
167—^New York Life Ins. Co. v. 
King, C.C.A.MO., 93 F.2d 347—Bon- 
ner v. Texas Co., C.C.A.Tex., 89 
P.2d 291—New York Life Ins. Co. 
V. Roufos, C.C.A.Mlch., 83 F.2d 620 
—^P. P. Colller & Son Co. v. Hart- 
fell, C.C.A.Minn., 72 F.2d 626— 
Grand Trunk Western R. Co. v. 
Holstein, C.C.A.Mich., 67 F.2d 780 
—Tucker Stevedoring Co. v. W. H. 
Gahagan, Inc., C.C.A.Del., 6 F.2d 
407, reversed on other grounds, C. 
C.A., W. H. Gahagan, Inc., v. Tuck¬ 
er Stevedoring Co., 15 F.2d 936— 
Roberts v. U. S., D.C.Idaho, 17 F. 
'Supp. 641. 

Fla.—Stigletts v. McDonald, 186 So. 
233, 136 Fla. 385. 

111.—Celner v. Prather, 22 N.E.2d 
897, 301 H1JS.PP. 224. 
lowa.—Natalini v. Northwestern 
Pire & Marine Ins. Co., 259 N.W. 
677, 219 lowa 806—Gregory v. 

Sorenson, 242 N.W. 91, 214 lowa 
374. 

Me.—^Mills V. Rlchardson, 137 A. 689, 
126 Me. 244. 

Mo.—^Muesenfechter v. St. Louis Car 
Co., App., 139 S.W.2d 1102. 

N.M.—Stambaugh v. Hayes, 103 P.2d 
640, 44 N.M. 443. 

N.Y.—^Pord V. McAdoo, 131 N.E, 874, 
231 N.Y. 166, reverslng 178 N.Y.S. 
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cumstances which are pcrfectly consistent with di- 
rect, uncontradicted, and unimpeached testimony 
that thc fact does not exist.2« 

It is asserted by a number of authorities, that a 


conclusion is not supported by circumstantial evi- 
dence unless the facts relied on are of such a na¬ 
ture, and so related to each other, that no other 
conclusion can fairly or reasonably be drawn from 
them;27 but there is also authority for the view 


890, 190 App.Div. 884, and certio¬ 
rari denied Ford v. Davis, 42 S.Ct. 
62, 267 U.S. 641, 66 L.Bd. 411— 
Collins V. William W. Spencer & 
Sons Corp., 213 N.Y.S. 437. 216 
App.Div. 243. 

Okl.—^Higrhway Const. Co. v. Shue, 49 
P.2d 203, 173 Okl. 45$. 

Pa.—^De Reeder v. Travelers Ins. Co., 
198 A. 46, 329 Pa. 328. 

Teae.—^National Aid Life Ass'n v. 
Driskill, Civ.App., 138 S.W.2d 238 
—^Paris & M. P. R. Co. v. Russell, 
Civ.App., 104 S.W.2d 660—Texas 
Pac, Pidelity & Surety Co. v. BAll, 
Civ.App.. 101 S.W.2d 1050. 

Utah.—Spackznan v. Benefit As8*n of 
Ry. Bmployees, 89 P.2d 490, 97 

Utah 91—^Reid v. San Pedro, L. A. 
& S. L. R. Co., 118 P. 1009, 39 
Utah 617. 

Va.—^Pearcey v. St. Paul Fire & Ma¬ 
rine Ins. Co., 177 S.E. 843, 163 Va. 
928. 

Wyo.—^Northwest States Utilities Co. 
V. Ashton, 66 P.2d 236, 61 Wyo. 
168, rehearins denied 69 P.2d 623, 
61 Wyo. 132. 

23 C.J. p 11 note 34 [a]. 

EqLuilibrium of evidence see supra 
5 1019 b. 

JudiimeiLt agalnst pazty havlng* bur- 
dML of proof 

(1) Where proved facts give equal 
support to each of two inconsistent 
inferences, judsrment as matter of 
law must 80 against party havin? 
burden of proof. 

U.S.—^Pennsylvania R. Co. v. Cham- 
berlain, N.Y., 63 S.Ct. 391, 288 U. 
S. 883, 77 L.£:d. 819, reversiny, C. 
CJL, Chamberlain v. Pennsylvanla 

R. Co., 69 F.2d 986, certiorari 

grranted Pennsylvania R. Co. v. 
Chamberlain, 63 S.Ct 93, 287 U.S. 
689, 77 L.i:d. 614—Gary Theatre 
Co. V. Columbia Plctures Corpora¬ 
tion, C.C.A.I11., 120 P.2d 891— 

Southern Ry. Co. v. Stewart, C.C. 
A.MO., 119 P.2d 86, modifying 116 
F.2d 317, certiorari granted 62 S. 
Ct. 71—^Kehoe v. Commissioner of 
Intemal Revenue, C.C.A., 106 F.2d 
552, certiorari granted Helvering 

V. Kehoe, 60 S.Ct. 142, 308 U.S. 543. 
84 L.Ed. 468, reversed on other 
grounds 60 S.Ct. 649, 309 U.S. 277, 
84 L.Bd. 761—Henry H. Cross Co. 
V. Simmons, C.C.A.Ark., 96 F.2d 
482—^Fort Smith Gas Co. v. Cloud, 
C.C.A,Ark., 76 F.2d 413—U. S. v. 
Barry, C.C.A.Tenn., 67 F.2d 763, 
certiorari denied Barry v. U. S., 54 

S. Ct. 867, 292 U.S. 648, 78 L.Ed. 
1498—^N'atlonal Bank of South 
Carollna of Sumter v. American 
Surety Co. of New York, C,C.A.S. 


a, 67 P.2d 131—Wheelock v. Frel- 
wald, C.C.A.MO., 66 F.2d 694— 
Liggett & Myers Tobacco Co. v. 
De Parcq, C.C.A.Minn., 66 P.2d 678 
—^Wallar v. Southern Pac. Co., D. 
C.CaL, 87 F.Supp. 476. 

Cal.—Showalter v. Western Pac. R. 
Co., 106 •P.2d 896, prior opinion, 
App., 96 P.2d 964. 

Mo.—^Lutgen v. Standard OU Co., 287 
S.W. 886, 221 Mo.App. 773. 

Neb.—^Bemhardt v. Chlcago, B. & 
Q. R. Co., 272 N.W. 209, 182 Neb. 
346, certiorari denied 58 S.Ct. 34, 
802 U.S. 686, 82 L.Ed. 629. 

N.J.—Cvelich v. Erie R. Co., 199 A. 
771, 120 N.J.Law 414, afflrmed 4 
A.2d 271, 122 N.J.Law 26, certio¬ 
rari denied 59 S.Ct. 1033, 307 U.S. 
633, 83 L.Ed. 1616. 

(2) The rule Is partlcularly appli- 
cable in tax cases, where any doubt 
Imust be resolved in favor of tax- 
payer.—^Kehoe v. Commlssloner of 
Intemal Revenue, C.C.A., 106 F.2d 
562, certiorari granted Helvering v. 
Kehoe, 60 S.Ct 142, 308 U.S. 548, 84 
L.Ed. 468, reversed on other grounds 
60 S.Ct, 649, 309 U.S. 277, 84 L.Bd. 
761. 

CHiass; conjecture 
When conflicting inferences equal- 
ly Justifled may be drawn from the 
proof, there Is nothing for the jury 
or court sitting without a Jury but 
mere guesses and conjectures, on 
which no verdict or declslon can be 
founded. 

Cal.—^In re Moore*s Bstate, 223 P. 78, 
66 Caa.App. 29. 

Mo.—Speakxnan v. Kum, App., 116 
S.W.2d 186. 

26. U.S.—Amall Mills v. Small- 

wood, C.C.A., 68 F.2d 67. 

Ga.—Taggart v. Savannah Gas Co., 
176 S.B. 491, 179 Ga. 181—Foster 
V. Jones,. 12 S.E.2d 141, 64 Ga.App. 
66—Slaton v. Atlanta Gas Light 
Co., 7 S.B.2d 769, 62 Ga.App. 42— 
McRae v. Wilby, 1 S.E.2d 77, 69 
Ga.App. 401—^Federal Reserve 
Bank of Atlanta v. Haynie, 168 S.E. 
112, 46 GaApp. 622—^Neill v. Hill, 
128 S.E. 30, 32 Ga.App. 381. 

Neb,—^Bixby v. Ayers, 298 N.W. 683. 
Wyo.—Tisthammer v. Union Pac. R, 
Co., 286 P. 877. 41 Wyo. 882. 

23 C.J. p 60 note 64. 

Jnry must reccjnoile defendanfs 
direct testimony and circumstances 
relied on by plaintilf, If possible, 
without disregarding any evidence.— 
Tisthammer v. Union Pac. R. Co., 
286 P. 377, 41 Wyo. 382. 

Evldenoe not conslstetut 
Positive testimony of truck driver 
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that automobile ran, unattended, on- 
to the highway where it was struck 
by truck could not be said to be 
consistent with circumstantial evi¬ 
dence that the automobile was park- 
ed with hand brake set and that 
brakes were in effective condition, 
and hence Jury could find for auto¬ 
mobile owner notwithstanding truck 
driver's testimony.—Georgia High¬ 
way Express v. Sturkie, 9 S.E.2d 683, 
62 Ga.App. 741. 

27 . 111.—Celner v. Prather, 22 N.B. 

2d 397, 301 ni.App. 224. 
lowa.—In re Brooks* Estate, 294 N. 
W. 735—Jakeway v. Allen, 290 N. 

W. 607, 227 lowa 1182—Claussen v. 
Johnson*s Bstate, 278 N.W. 297, 
224 lowa 990—Comparet v. Wm. H. 
Metz Co., 271 N.W. 847, 222 lowa 
1328—^Natallni v. Northwestern 
Fire & Marine Ins. Co., 259 N.W. 
677, 219 lowa 806—^Nlchols Roofing 
& Pavlng Co. V. City of Des 
Molnes, 246 N.W. 368, 215 lowa 
894—Gregory v. Sorenson, 242 N. 
W. 91, 214 lowa 374—Fleld v. 

Southern Surety Co. of New York, 
236 N.W. 671, 211 lowa 1239— 

Tracy v. Liberty Oil Co., 226 N.W. 
178, 208 lowa 882—Cotten v. Hal- 
verson, 207 N.W. 796, 201 lowa 636 
—^Hemminger v. City of Des 
Molnes, 203 N.W. 822, 199 lowa 
1302—Ohlson v. Sac County Farm- 
ers' Mut. Fire Ins. Ass"n, 182 N.W. 
879, 191 lowa 479—Gibson v. lowa 
Cent R. Co., 113 N.W. 927, 136 
lowa 415. 

La—^Wnght V. Petty, 7 LaApp. 684 
—Cannon v. Wlnnfield OU & Gas 
Co., 4 La.App. 384. 

Miss.—Hulett v. Hulett, 119 So. 681, 
152 Miss. 476. 

Neb.—^Blxby v. Ayers, 298 N.W. 633. 
Or.—Sullivan v. Mountaln States 
Power Co., 9 P.2d 1038, 139 Or. 282. 
Pa—Gardockl v. Polish Nat. Alll- 
ance of U. S. of America 14 A2d 
604, 141 PaSuper. 63. 

23 C.J. p 49 note 48. 

Xnconsistenoy with other rotlonal 
theory 

To establish particular theory by 
circumstantial evidence, facts and 
circumstances must not only be con¬ 
sistent with such theory, but Incon¬ 
sistent with any other ratlonal the¬ 
ory.—^Erickson v. Todd, 252 N.W. 
879, 62 S.D. 280. 

Svexy other possible hypothesls 

need not be excluded; it is sufficient 
that every other falr and reasonable 
hypothesis is excluded.—Miller v. 
Uvalde Asphalt Pav. Co., 118 N.Y.S. 
886, 134 App.Div. 212. 
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that it is sufficient for the party having the burden 
of proof to make out the more probable hypothe- 
sis,2® and that the evidence need not rise to that 


§ 1039 

degree of certainty which will exclude every other 
reasonable conclusion.29 

Where circumstantia! evidence is relied on, the 
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A tlieory of how InJutleB wore 
caiised is established by clrcumstan- 
tial evidence only when it is the 
only reasonable conclusion that can 
be drawn from the evidence.—^Kelley 
V. Public Service Co. of Northern 
Illinois, 21 N.E.2d 43, 300 Ill.App. 
354. 

Snldde 

When circumstantial evidence is 
relied on to *establish self-destruc- 
tion, one relying thereon carries bur¬ 
den of proving it to exclusion of 
every reasonable hypothesls of acci- 
dental death.—^Mutual Life Ins. Co. 
of New York v. Johnson, 166 So. 442, 
122 Fla. 567. 

‘Where direct evidence Is avaUahle, 

but is not produced, circumstantial 
evidence relied on to establish the 
fact must be such as permits of no 
other explanation.—Jones v. Davis, 
D.C.N.T., 13 F.Cas.No.7,460, 1 Abb. 
Adm. 446—23 C.J. p 49 note 49. 

Xn MlssoTLxi 

(1) Where evidence is wholly cir¬ 
cumstantial, it must establish the 
ultimate fact sought to be proved so 
conclusively as to eliminate every 
other reasonable hypothesls.—McGill 
V. Walnut Healty Co., Mo.App., 148 
S.W.2d 131. 

(2) On the other hand, it has been 
held that circumstantial evidence in 
a civil case need not exclude every 
other reasonable hypothesis than the 
truth of the fact or facts sought to 
be proved thereby; but it is enough 
that the Jury can reasonably flnd 
such fact or facts from the clrcum- 
stances, without pillng inference on 
inference.—^Farber v. Boston Ins. 
Co., 256 S.W. 1079, 215 Mo.App. 664. 
28. Ariz.—^New York Life Ins. Co. 

V. McNeely, 79 P.2d 948, 52 Ariz. 
181. 

Fla,—Stlgletts v. McDonald, 186 So. 
233, 135 Fla. 385—Klng v. Weis- 
Patterson Lumber Co., 168 So. 858, 
124 Fla. 272. 

Contra Florida East Coast Ry. Co. v. 
Acheson, 135 So. 651, 102 Fla. 16, 
reversed on other grounds 137 So. 
695, 102 Fla. 16, rehearlng denied 
140 So. 467, 102 Fla. 16, 87 A.L.R. 
905, and certiorari denied 52 S.Ct. 
407, 286 U.S. 651, 76 L.Hd. 941. 

Ga.—^Foster v. Jones, 12 S.E.2d 141, 
64 Ga.App. 66. 

Kan.—Sternbock v. Consolidated Gas 
Utilities Corporation, 98 P.2d 162, 
151 Kan. 81—Lane v. Southern 
Kansas Mut. Ins. Co. of Welllng- 
ton, 214 P. 92, 113 Kan. 366, quot- 
ing CorpuB Jtizls. 

N.J.—In re Le Van’s Will, 198 A. 
278, 283, 123 N.J.Eq. 463, clting 
Ck>rpTUi Juxia—^Kuczynski v. Hum- 
Phrey, 192 A. 371, 118 N.J.Law 


321, reverslng 182 A. 259, 14 N.J. 
Misc. 82. 

—Lopez V. Townsend, 82 P.2d 
921. 42 N.M. 601. 

Okl.—Tulsa County Truck and Fruit 
Growers Ass'n v. McMurphey, 90 
P.2d 927. 186 Okl. 132. 

Tenn.—Bryan v. JEtna Life Ins. Co., 
130 S.W.2d 86, 88. 174 Tenn. 602, 
Clting Coxpns JtixIb— ^Plckard v. 
Berryman, 142 S.W.2d 764, 768, 
24 TenmApp. 263, citing Coxpns 
Jnris—GiiEord v. Provident Life 
Ins. Co., 64 S.W.2d 64, 16 Tenn. 
App. 21. 

Tex.—National Aid Life Ass'n v. 
Driskill, Civ.App., 138 S.W.2d 238 
—Duke V. Houston Oil Co. of Tex¬ 
as. Civ.App., 128 S.W.2d 480, error 
dismissed, Judgment correct 
23 C.J. p 49 note 60—62 C.J. p 123 
note 14. 

"When but two equally reasonable 
conci usions can be drawn from a set 
of circumstances, one favoring the 
existence of a fact and the other its 
nonexistence, the iparty relying upon 
proof of such fact has failed to meet 
the burden of establishing that fact 
by a preponderance of the evidence, 
but to establish such preponderance 
requires merely that the existence 
of the fact be made more probable 
than its nonexistence.**—^Northwest 
States Utilities Co. v. Ashton, 65 P. 
2d 236, 238, 51 Wyo. 168, quoting 
Corpus Jtirls, and rehearlng denied 
69 P.2d 623. 61 Wyo. 132. 

The lmproba'bllity of any other ex. 
planatlon of facts, as an exclusion- 
ary premlse, may serve to strength- 
en force of deductlon from such 
facts.—^Emery v. Tilo Rooflng Co., 
196 A, 409, 89 N.H. 165. 

Freponderanoe of e‘vldeiice 
Rule as to circumstantial evidence 
is that party will prevail if prepon¬ 
derance of evidence is in his favor. 
Mont.—^Exchange State Bank of 
Glendive v. Occident Elevator Co., 
24 P.2d 126, 96 Mont. 78, 90 A.L.R. 
740—^Herness v. McCann, 300 P. 
267, 90 Mont. 96. 

Tex.—Duke v. Houston Oil Co. of 
Texas, Civ.App., 128 S.W.2d 480, 
error dismissed, Judgment correct. 
Frepomdexaiuoe of prohabUltieB 
Circumstantial o-r presumptlve evi¬ 
dence, as a basis for deductive rea- 
soning in determinatlom of civil 
causes, is a mere preponderance of 
probabillties.—^Hercules Powder Co. 
V. Nieratko, 173 A. 606, 113 N.J.Law 
196, afflrmed 176 A. 198, 114 N.J.Law 
264—Jackson v. Delaware, L. & W. 
R. Co., 170 A. 22, 111 N.XLaw 487. 

29. U.S.—Cudahy Packing Co. v. 
National Labor Relations Board, 
C.C.A., 116 P.2d 367. 
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! Contra Mutual Life Ins. Co. of 
New York v. Zlramerman, C.C.A.Fla., 
76 P.2d 768—Tucker Stevedorlng Co. 

V. W. H. Gahagan, Inc., D.C.Del., 6 
P.2d 407, reversed on other grounds 

W. H. Gahagan, Inc. v. Tucker Stev- 
edoring Co., 16 F.2d 936—The Cabo 
Hatteras, D.C.N.Y., 5 F.Supp. 726. 
Cal.—^Katenkamp v. Union Realty 

Co., 98 P.2d 239, 36 Cal.App.2d 602, 
supersedlng 93 P.2d 1035—^Hilson 
V. Pacific Gas & Electric Co., 21 
P.2d 662, 131 Ch.l.App. 427—Rob- 
ertson v. Weingart, 267 P. 741, 91 
Cal.App. 715—Ley v. Bishopp, 263 
P. 369, 88 CaLApp. 313—Chalmers 
V. Hawklns, 248 P. 727, 78 Cal.App. 
733. 

Contra Halla v. Bank of America 
Nat. Trust & Savings Ass*n, 45 P.2d 
231, 6 Cal.App.2d 561—In re Wal- 
lace*s Estate, 220 P. 682, 64 Cal.App. 
107. 

Kan.—^Donley v. Amerada Petroleum 
Corporation, 106 P.2d 652, 152 Kan. 
618—Sternbock v. Consolidated 
Gas Utilities Corporation, 98 P.2d 
162, 151 Kan. 81—^Asche v. Mat- 
thews, 18 P.2d 177, 136 Kan. 740— 
Lane v. Southern Kansas Mut. Ins. 
Co. of Wellington, 214 P. 92, 113 
Kan. 365, quoting Corpus Juris. 
N.M.—^Lopez V. Townsend, 82 P.2d 
921, 42 N.M. 601. 

Okl.—Citles Service Gas Co. v. Eg- 
gers, 98 P.2d 1114, 186 Okl. 466, 
126 A.L.R. 1278—Tulsa County 
Truck & Fruit Growers Ass*n v. 
McMurphey, 90 P.2d 927, 186 Okl. 
132—^Deep Rock Oil Corporation v. 
Fox, 63 P.2d 24, 178 Okl. 616— 
Wise V. Wise, 62 P.2d 716, 176 Okl. 
310—Ramsey Oil Oo. v. Dunbar, 46 
P.2d 535, 172 Okl. 671—Missouri- 
Kansas-Texas R. Co. v. Embrey, 
33 P.2d 481, 168 Okl. 433, certiorari 
denied 66 S.Ct. 119, 293 U.S. 603, 
79 L.Ed. 696—^Eastern Oklahoma 
Light & Power Co. v. Hare, 286 P. 
769, 142 Okl. 283—Marland Refln- 
ing Co. V. Snider, 267 P. 797, 126 
Okl. 260—^Marland Refining Co. v. 
Snider, 261 P. 989, 120 Okl. 116— 
Schaff V. Coyle, 249 P. 947, 121 
Okl. 228—^Kansas City Southern 
Ry. Co. V. Jones, 216 P. 909, 90 
Okl. 231—Midland Valley R. Co. v. 
Taylor, 204 P. 1102, 86 Okl. 96— 
Barker v. Creek Coal & Mining Co., 
194 P. 195, 80 Okl. 86—Mlssourl, 
K. & T. Ry. Co. V. Simerly, 180 P. 
661, 72 Okl. 261. 

Tenn.—^Bryan v. .aJtna Life Ins. Co., 
130 S.W.2d 85, 88, 174 Tenn. 602, 
citing Corpus Juris—^Pickard v. 
Berryman, 142 S.W.2d 764, 768, 24 
Tenn.App. ‘253, clting Corpus Juris 
—GifCord v. Provident Life Ins. 
Co., 64 S.W.2d 64, 16 Tenn.App. 21. 
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circumstances must be proved and not themselves The lack of drcumstantial evidence may have 
be presumed or rest in conjecture.^O weight where the direct evidence is conflicting.31 


D. CONCLUSIVENESS OF EVIDENCE 


§ 1040* On Party Introducing It 

a. In general 

b. Adverse party or employee called as 

witness 

c. Party’s own testimony 

d. Documentary evidence 

a* In G-eneral 

As a general rule, a party caEIing a witness vouches 


for the credfbilfty of, and Is bound by, hfs testimony, un- 
less ft fs contradicted or Is of an unrellable character. 

As a general rule, a party is bound by uncontra- 
dicted evidence produced by him to prove a partic- 
ular fact or facts;^^ and where he introduces a 
witness to testify on his behalf he ordinarily vouch¬ 
es for the credibility of his testimony,33 and, in the 
absence of contradictory evidence, is bound by such 


Contra Standard Oil Co. of Loulsl- 
ana v. Hoach, 94 S.W.2d 63, 19 Tenn. 
App. 661—Bishop v. Botto, 66 S.W.2d 
834, 16 Tenn.App. 178—Crowe v. Bir- 
mingrham & North Western Ry. Co., 
2 Tenn.App. 634. 

Wyo.—^Northwest States Utilities Co. 
V. Ashton. 65 P.2d 235, 238, 61 
Wyo. 168. quoting: Corpus Jnrls, 
and rehearing denied 69 P.2d 623, 
51 Wyo. 132. 

Contra Tisthammer v. Union Pac. 
R. Co., 286 P. 377, 41 Wyo. 382. 

23 C.J. p 49 note 51. 

.^eason for mle 

'*Such a rule [that the circum¬ 
stances must be inconslstent with 
any other reasonable hypothesis] re¬ 
quires proof beyond a reasonable 
doubt."—^Northwest States Utilities 
Co. V. Ashton, 65 P.2d 235, 239, 51 
Wyo. 168, rehearlng- denied 69 P.2d 
623, 51 Wyo. 132. 

oonsldered case 

Wyo.—^Northwest States Utilities 
Co. V. Ashton, 65 P.2d 235, 51 Wyo. 
168, rehearingr denied 69 P.2d 623, 
51 Wyo. 132. 

Oximinal law mle Inappllcable 

(1) The criminal law rule that, 
where drcumstantial evidence is re- 
lled on, facts proved must preclude 
every other hypothesls than that 
sought to be established is Inappli- 
cable in civll cases, whereln proof of 
circumstances warrantingr glven in- 
ference is sufBdent. 

Fla.—^Kingr v. Wels-Patterson Lum- 
ber Co.. 168 So. 858, 124 Flai 272. 
Okl.—^Tulsa County Truclc & Frult 
Growers Ass*n v. McMurphey, 90 
P.2d 927, 185 Okl. 132. 

S.C.—^Leek v. New South Express 
Lines, 7 S.B.2d 459, 192 S.C. 627. 
Tenn.—Bryan v. .®tna Life Ins. Co., 
ISO S.W.2d 86, 174 Tenn. 602. 

(2) The doctrine that, where the 
development of a civil case requires 
a charse of crlme to be maintained 
and the case rests on drcumstantial 
evidence, the circumstances must be 
such as to establlsh the charae of 
crime beyond a reasoaable doubt or 
such as to exclude any other rea- 


' sonable hypothesis than that of gruilt 
has been repudlated.—Bryan v. 
^tna Life Ins. Co., supra. 

(3) Weight of drcumstantial evi¬ 
dence in criminal cases see Criminal 
Law § 907. 

Xn. New York 

(1) Party proving facts from 
which Inference in his favor may be 
drawn need not go further and ex¬ 
clude all possible explanation which 
migrht negative such inference.—^Dit- 
mars v. Renz, 199 N.B. 64, 269 N.T. 
191, reversing 276 N.Y.S. 789, 243 
App.Dlv. 614. 

I (2) It has been held, however, 
that for a fact to be established by 
drcumstantial evidence the drcum- 
stances must lead fairly and reason- 
ably to concluslon sought to be es¬ 
tablished and exclude any other hy¬ 
pothesis fairly and reasonably.— 
Srogi V. New York CenL R. Co., 286 
N.Y.S. 216, 247 App.Dlv. 96—Carr v. 
Donner Steel Co., 201 N.Y.S. 604, 207 
App.Dlv. 3—Lavenia v. State, 184 N. 
Y.S. 108, 113 Misc. 114. 

30- U.S.—The Cabo Hatteras, D.C. 

N.Y., 5 P.Supp. 725. 

Ark.—Jackson v. Richardson, 33 S. 

W.2d 1095, 182 Ark. 997. 
m.—^Hennlnger v. Inter-Ocean Cas- 
ualty Co., 217 IlLApp. 642. 

Miss.—^Hulett v. Hulett, 119 So. 681, 
152 Mlss. 476. 

N.Y.—^Love V. Baltimore & O. R. Co., 
278 N.Y.S. 289, 244 App.Dlv. 72— 
Grawunder v. Beth Israel Hospital 
Ass'n, 272 N.Y.S. 171, 242 App.Dlv. 
66, afflrmed 195 N.B. 221, 266 N.Y. 
606—^Lane v. City of Buffalo, 250 
N.Y.S. 579, 232 App.Dlv. 334—Col- 
lins V. William W. Spencer & Sons 
Corp., 213 N.Y.S. 437, 216 App.Div. 
243—Lavenia v. State, 184 N.Y.S. 
108, 113 Misc. 114. 

Tex.—Duke v. Houston Oil Co. of 
Texas, Civ.App., 128 S.W.2d 480, 
error dismlssed, judgment correct. 
Wash.—^Prentice Packing & Storage 
Co. V. United Pac. Ins. Co„ 106 P. 
2d 314, 6 Wash.2d 144. 

23 C.J. p 50 note 56. 
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Proof of clroTuustances by direct 
evldemoe has been required.—Duke v. 
Houston Oil Co. of Texas, TexCiv. 
App., 128 S.W.2d 480. error dlsmiss- 
ed, Judgment correct—Standard Ac¬ 
cident Ins. Co. V. Ritchie, TexCIv. 
App., 89 S.W.2d 498, error dismlssed. 

31. Wash.—Puyallup v. Vergowe, 
163 P. 779, 95 Wash. 320. 

23 C.J. p 50 note 57. 

32. Ala.—Inter-Ocean Casualty Co., 

V. Poster, 147 So. 127, 226 Ala. 348 
—Tedder v. Home Ins. Co., 103 So. 
674, 212 Ala, 624. 

Colo.—Scott V. Shook, 249 P. 269, 
80 Colo. 40. 47 A.L.R. 1108. 

Idaho.—Groome v. Fisher, 284 P. 1030, 
48 Idaho 771. 

lowa.—Cooney v. Graves, 230 N.W. 
407. 

Mo.—Conduitt V. Trenton Gas & Elec¬ 
tric Co., 31 S.W.2d 21, 326 Mo. 183. 
N.Y.—Bulkley v. Kaolin Products Co., 
175 N.Y.S. 219, 187 App.Div. 108. 
Tex—Texas Pacific Coal & Oil Co. v. 
Bridges, Civ.App., 110 S.W.2d 1248. 
Error dismlssed. 

Vt.—^Beatty v. Dunn, 164 A. 770, 103 
Vt. 340, reargument and remand de¬ 
nied 167 A. 823, 103 Vt. 439. 
Concluslveness of admissions see su¬ 
pra §§ 379-381. 

Evidence on whloh Instmotlons 
are based is conclusive on the par¬ 
ty furnishing the evidence.—Le Cato 
V. Eastern Shore of Virginia Agr. 
Ass'n, 133 S.B. 488, 147 Va. 886. 
Valne 

Party Introducing evidence show- 
ing forced sales of realty, vouches 
for such sale as reflecting falr value, 
and cannot dlsc«*edit such evidence.— 
Eansas City & G. Ry. Co. v. Haake, 
63 S.W.2d 891, 331 Mo. 429, 84 A.L.R. 
1477. 

33. Conn.—Roberts v. New York, 
N. H. & H. R. Co., 142 A. 466, 107 
Conn. 681. 

Ky.—Black Motor Co. v. Blalr, 18 S. 

W. 2d 866, 230 Ky. 78. 

Mo.—Platt V. Platt, 123 S.W.2d 54, 
343 Mo. 745—^Kneezle v. Scott Coun¬ 
ty Milling Co., App., 113 S.W.2d 
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testimony,®^ although the testimony was objected to 
by the adverse party.35 jn accordance with this 
rule, a party who has introduced certain evidence 


cannot subsequently object that it should not have 
been received,36 or that it should not be given such 


817—Ritz V. Cousins Lumber Co., 
69 S.W.2d 1072, 227 Mo.App. 1167. 
N.T.—Lee v. Pennsylvania R. Co., 280 
'n.Y.S. 285, 244 App.DIv. 668, re- 
versed on other grounds 198 N.E. 
629, 269 N.T. 63, reargument de- 
nied 200 N.E. 62, 269 N.T. 674, 
amendment of remittitur denied 1 
N.E.2d 364, 270 N.T. 629—Healy v. 
Erie R. Co., 251 N.T.S. 414, 233 App. 
Div. 147, reversed on other grounds 
180 N.E 888, 269 N.T. 40, certiorari 
denied 63 S.Ct. 81, 287 U.S. 628, 
77 L.Ed. 645—Marconi v. Becci, 228 
N.T.S. 485, 132 Misc. 222, 223 App. 
Div. 858, affirmed 168 N.E. 430, 251 
N.T. 567—Powers v. Wilson, 196 N. 

T.S. 600, 203 App.Div. 232—Marks 
V. Thompson, 1 N.T.S Sld 216. 

Ohio.—Baily v. Weaver, 35 N.E.2d 
1006, 67 Ohio App. 269. 

Or.—^Hibernia Bank v. McElligott, 34 
P.2d 652, 147 Or. 387—Hope v. 

Stoner, 218 P. 656, 108 Or. 692, 
Pa.—Felski v. Zeidman, 126 A. 794, 
281 Pa. 419. 

Tenn.—Pearson Hardwood Flooring 
Co. V. Phillips, 120 S.W.2d 973, 22 
Tenn.App. 206. 

Tex.—^Pickett v. Dallas Trust & Sav- 
Ings Bank, Com.App., 24 S.W.2d 
364, reversing, Civ.App., 13 S.W.2d 
196—City of Waco v. Criswell, Civ. 
App., 141 S.W.2d 1046—Whltefleld 
V. Whltefleld, Civ.App., 140 S,W.2d 
347. 

Althongli they differ wldely on ma- 
terlal matters a party vouches for 
witnesses called by him.—Evans v. 
Louielajia Gas & Fuel Co., 140 So. 
245, 19 La.App. 529. 

34. U.S.—Jacobson v. Hahn, C.C.A. 
N.T., 88 F.2d 433, modifylng, D.C., 
14 F.Supp. 339—^Wiget v. Becker, 
C.C.A.MO., 84 F.2d 706—Tcllow Cab 
Co. of Philadelphia v. Ro&gers, 
C.C.A.Pa., 61 P.2d 729—North & 
Judd Mfg. Co. V. Krischer^s Mfff. 
Co. of Connecticut, D.C.Conn., 11 
F.Supp. 739. 

Ark.—Wilson v. Biles, 287 S.W. 373, 
171 Ark. 912. 

Cal.—Smellle v. Southern Pac. Co., 
299 P. 629, 212 Cal. 540—Worth- 
ington V. People’s State Bank of 
Chula Vista, 288 P. 1086, 106 Cal. 
App. 238. 

Conn.—Roberts v. New Tork, N. H. 
& H. R. Co., 142 A. 465, 107 Conn. 
681. 

Fla.—Duncan v. Growers Equipment 
Co., 1 So.2d 458. 

Idaho.—Brooke v. Nolan, 87 P.2d 470, 
59 Idaho 769. 

111.—Dry V. Adams, 11 N.E.2d 607, 
367 111. 400. 

La.—^Toung v. Williamson, 133 So. 
807, 16 La.App. 406—Joseph v. Sll- 
man, 6 La.App. 652. 

Me.—^Harmon v. Perry, 176 A. 310, 

32 C.J.S.—70 


133 Me. 186—Hanscom v. North 
Anson Mfg. Co., 113 A. 179, 120 Me. 
220 . 

Mich.—^Waldbauer v. Michigan Bean 
Co., 270 N.W. 286, 278 Mich. 249. 
Mo.—Rucker v. Alton R. Co., 123 S.W. 
2d 24, 343 Mo. 929—Lolordo v. Lacy, 
88 S.W.2d 363, 337 Mo. 1097— 
Chawkley v. Wabash Ry. Co., 297 S. 
W. 20, 317 Mo. 782—Frye v. St. 
Joseph Ry., Light, Heat & Power 
Co., 99 S.W.2d 640, 231 Mo.App. 407 
—Tunget v. Cook, App., 94 S.W.2d 
921—^Walradt v. St. Joseph Ry., 
Light, Heat & Power Co., App., 48 
S.W.2d 93. 

Mont.—Sommervllle v. Greenhood, 
210 P. 1048, 66 Mont. 101. 

Neb.—Ross v. Carroll, 291 N.W. 726— 
Zinman v. Miller Hotel Co., 146 N. 
W. 1030, 95 Neb. 809. 

N.J.—^Veenstra & De Haan Coal Co. 
V. Pepper, 4 A.2d 791, 126 N.J.Eq. 
243, affirmed 8 A.2d 316, 126 N.J.Eq. 
218. 

N.T.—^P. Pastene & Co. v. Irving Nat. 
Bank, 164 N.E. 49, 249 N.T. 272, re- 
versing 229 N.T.S.’906, 224 App.Div. 
719, and reargument denied 166 N. 
E. 316, 250 N.T. 538—In re Brush^s 
Bstate, 240 N.T.S. 380, 136 Misc. 
681, reversed on other grounds In 
re McLaren, 244 N.T.S. 921, 230 
App.Div. 787, afflrmed 177 N.E. 163, 
256 N.T. 692—Rosenblum v. Pas 
Holding Corporation, 28 N.T.S.2d 
689—Jacob & Emil Leitner, Inc. v. 
Scalzo, 22 N.T.S.2d 910, affirmed 26 
N.T.S.2d 572. 

Or.—Fowler v. Gehrke, 111 P.2d 831— 
Nicolai-Neppach Co. v. Smith, ^8 
P.2d 1016, 164 Or. 460, 107 A.L.R. 
1124, opinion adhered to .60 P.2d 
97'9, 1154 Or. 4'60—^Murphy v. Pan- 
ter, 125 P. 292, 62 Or. 622. 

Pa.—Lott V. People^s Natural Gas 
Co., 188 A. 682, 324 Pa. 617—Evans 
V. Penn Mut. Life Ins. Co. of 
Philadelphia, 186 A. 133, 322 Pa. 
647—Balin v. Kimmelman, 146 A. 
303, 295 Pa. 301—Palkovitz v. 

American Sheet & Tin Piate Cp., 
109 A. 789, 266 Pa. 176—Fetterolf 
V. Tellow Cab Co., 11 A.2d 616, 139 
Pa.Super. 463—Leoiiard v. Ameri¬ 
can Stores Co., 198 A. 524, 131 
Pa.Super. 14—^Arndt v. Brockhaus- 
en, 191 A. 362, 126 Pa.Super. 269. 
Tex.—Pickett v. Dallas Trust & Sav- 
ings Bank, Com.App., 24 S.W.2d 
364, reversing, Civ.App., 13 S.W. 
2d 196'—^Whitefield v. Whitefleld, 
Civ.App., 140 S.W.2d 347—Texas 
Prudential Ins. Co. v. Turner. Civ. 
App., 127 S,W.2d 663, error dis- 
missed. 

Vt.—Pelion V. Connecticut General 
Life Ins. Co., 178 A. 902, 107 Vt 
1'29. 


Uncontroverted evidence generally 
see supra § 1038. 

Damages 

Plaintift held limited to lowest 
amount of damages which his wit¬ 
nesses testified would suffice to re- 
palr damaged automoblle.—McClary 
V. Bndom’'s Transfer & Storage Ga- 
rage, 139 So. 702, 19 La.App. 516. 

Sole evidence 

A party is bound by the testimony 
of a witness called by him, where 
the testimony of such witness is the 
only evidence adduced concerning the 
matter in question. 

U. S.—In re Erickson, D.C.N.T., 13 F. 
Supp. 853. 

Ark.—^Wilson v. Biles, 287 S.W. 373, 
171 Ark. 912. 

Ga.—^Farmers Peanut Co. v. Zimmer- 
man-Alderson Carr Co., 183 S.E. 
116, 62 Ga.App. 266. 

Mo.—State ex rei. and to Use of Wll- 
kinson v. Central Surety & Insur¬ 
ance Corporation, 112 S.W.2d 607, 
232 Mo.App. 748—Schroer v. 
Brooks, 224 S.W. 63, 204 Mo.App. 
667, transferred, see, Sup., 200 S.W. 
1068. 

Fxesnmptlon of consideratlon to 
support written agreement disap- 
pears when plaintifr's own witnesses 
deflnitely prove that agreement was 
wlthout consideration.—Johnson v. 
Grimes, 7 P.2d 196, 119 CaLApp. 626. 
Former witness for adversary 
Where defendant called as her own 
witness a person who had previously 
testified for plaintiff, and his evi¬ 
dence given In her behalf emphasized 
and made more ciear the testimony 
previously given on behalf of plain- 
tiff, defendant was bound by his evi¬ 
dence.—Tebay Land & Live Stock Co. 

V. Hastle, 210 P. 606, 64 Mont. 609. 
lAst of oontradlctory statements 

Where testimony of plaintiff's wit¬ 
ness on cross-examination showed 
contrlbutory negligence, contradlct- 
ing direct examination, and witness, 
after plaintifCs counsel called atten- 
tion to discrepancies, reiterated testi¬ 
mony showlng contrlbutory negli¬ 
gence, plaintiff is bound by witness' 
flnal statement.—Kessler v. Philadel¬ 
phia Rapid Transit Co., 163 A. 3'93, 
107 Pa.Super. 143. 

35. Mich.—Waldbauer v. Mlchigan 
Bean Co., 270 N.W. 286, 278 Mich. 
249. 

Mo.—Chawkley v. Wabash Ry. Co., 
297 S.W. 20, 317 Mo. 782. 

36. Vt.—State v. Jackson, 66 A. 667, 
79 Vt. 604, 8 L.R.A.,N.S., 1246. 

Wis.—In re Nieman’s Bstate, 283 N. 

W. 462, 469, 230 Wls. 23. Quoting 
Oorpns Jnzis. 

23 C.J. p 61 note 71. 
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consideration as its natural probative value entitled 
it to.^'^ 

The practical effect of this general rule is to con¬ 
fine within certain narrow limits the method by 
which the party calling the witness may impeach 
him;38 and the nile is also subject to the right of 
a party to contradict his own witness, as explained 
in the C.J.S. title Witness es § 630, also 70 C.J. p 
1156 note 77-p 1160 note 90. Accordingly, a party 
calling a witness is not necessarily or absolutely 
bound by his testimony he is not bound where 
the testimony is contradicted, either expressly or 
by inference, by other evidence or circumstances,^® 


as where the circumstances or the evidence of oth¬ 
er witnesses would warrant the trier of facts in dis- 
regarding the testimony or drawing a contrary in¬ 
fer ence.'*^ The party calling a witness is not bound 
by his testimony where it is inherently improbable,^^ 
is due to mistake,43 qj- is not a statement of fact, 
but a mere estimate or expression of opinion;^^ 
or where, to the partVs surprise, the witness tums 
out to be unfriendly, or testifies to the contrary of 
what the party was in good faith led to expect;^^ 
or where the witness is adverse or hostile, but it 
was necessary to call him, in order to make out a 
prima facie case or matter of defense.^® It has al- 


37- Wis.—^In re Nieman*s Estate, su¬ 
pra, quotingr Ck>xpiui Jnzls. 

23 CJ. p 51 note 72. 

38, Cal.—Worthington v. People’s 
State Bank of Chula Vista, 288 P. 
1086, 106 Cal.App. 238. 

Impeachment of one*s own witness 
see the C.J.S, title Witnesses § 477, 
also 70 C.J. p 793 note 41-p 798 
note 10. 

39. Ga.—Green v. Pairhum Banking 
Co., 113 S.E. 69. 29 Ga.App. 3. 

Kan.—Stecher v. London Guarantee 
& Accident Co., Limited of London, 
Bngland, 298 P. 754, 133 Kan. 89— 
Walls V. Edgar Zinc Co., 216 P. 308, 
113 Kan. 700. 

Mass.—^Lydon v. Boston Elevated Ry., 
34 N.B.2d 642, 309 Mass. 205—Gor- 
don V, Harris, 195 N.E, 744, 290 
Mass. 482—GrifBln v. New York, N. 
H. & H. R. Co., 181 N.E. 839, 279 
Mass. 611—^Kelley v. Jordan Marsh 
Co.. 179 N.E. 299, 278 Mass. 101— 
Haun V. Le Grand, 168 N.E. 180, 
268 Mass. 582. 

Mo.—Schroer v. Brooks, 224 S.W. 63, 
204 Mo.App. 667, transferred, see, 
Sup., 200 S.W. 1068. 

Vt.—^White River Chair Co. v. 
Connecticut River Power Co. of 
New Hampshire, 162 A. 859, 105 Vt. 
24. 

Wash.—^Harris v. Saunders, 182 P. 
949, 108 Wash. 196. 

Statutory prinua faele oase of own- 
er*s responsibility by reason of reg- 
istration of automoblle is not waived 
by plaintiffs calling witnesses whose 
testimony is contradictory of such 
piima facie evidence.—^Haun v. Le 
Grand, 168 N.E. 180, 268 Mass. 682. 

40t tr.S,—Jacobson v. Hahn, C.C.A. 
N.Y., 88 P.2d 433, modifying, D.C.. 
14 F.Supp. 339—^Michigan Cent. R. 
Co. V. Zimmerman, C.C.A.Ohlo, 24 
P.2d 28—^In re Erickson, D.C.N.T., 
13 F.Supp. 853—^Pennsylvania R. 
Co. V. Crouse, C.C.A.Ohlo, 286 P. 
376, certiorari denied 44 S.Ct 6, 263 
U.S. 699, 68 L.Bd. 613. 
m.—^People V. llliana State Tfaunir 266 
IU.App. 29. 

Ky-—Dorsey v. Procter, 269 S.W. 316, 
207 Ky. 386. j 


Me.—^Harmon v. Perry, 176 A. 310, 
133 Me. 186. 

Mass.—Giannelll v. Metropolitan Life 
Ins. Co.. 29 N.B.2d 124, 307 Mass. 
18—Coyle v. Worcester Consol. St. 
Ry. Co., 173 N.E. 586, 273 Mass. 476. 
Mo,—^Holfman v. Peerless White 
Lime Co., 296 S.W. 764, 317 Mo. 86 
—Scott V. Blansas City Public Serv¬ 
ice Co., App., 116 S.W.2d 618—Prye 

V. St. Joseph Ry., Light, Heat & 
Power Co., 99 S.W.2d 640. 231 Mo. 
App. 407—Walradt v. St. Joseph 
Ry., Light, Heat & Power Co., App., 
48 S.W'.2d 93—Klaber v. Pidelity 
Bldg. Co„ App., 19 S.W’.2d 768— 
Tucker v. KoHias, 16 S.W.2d 649, 
223 Mo.App. 367—Voorhees v. Chl- 
cago, R. I. & p. Ry. Co., App., 7 S. 

W. 2d 740—Gilman v. Fleming, App., 
265 S.W, 104. 

Neb.—Ross^v. Carroll, 291 N.W. 726. 
N.T.—^P. Pastene & Co. v. Irving Nat. 
Bank, 164 N.E. 49. 249 N.T. 272, re- 
versing 229 N.T.S. 906, 224 App. 
Div, 719 and reargument denied 166 
N.E. 316, 250 N.Y. 638—^Vulcan 
Detinning Co. v. Assmann, 173 N. 
Y.S. 334, 185 App.Div. 399, 

Pa.—^Amdt V. Brockhausen, 191 A. 

362, 126 Pa.Super. 269. 

Tenn.—^Pearson Hardwood Plooring 
Co. V. Phillips, 120 S.W’.2d 973, 22 
Tenn. App. 206—Brassfield Hard¬ 
ware Co. V. Harris, 6 Tenn.App. 
652. 

Contra Leadman v. Querbes, La.App,, 
163 So. 745. 

Contradlcting one's own witness see 
the CJ.S. title Witnesses § 630, 
also 70 C.J. p 1156 note 77-p 1160 
note 90. 

41* Mass.—Lydon v. Boston Blevat- 
ed Ry., 34 N.E.2d 642, 309 Mass. 
206—Fulton v. Edison Electric II- 
luminating Co. of Boston, 21 N.E. 
2d 609, 303 Mass. 258—U. S. Fl- 
delity & Guaranty Co. v. English 
Const. Co., 20 N.E.2d 939, 303 Mass. 
105—^Kingsbury v. Terry, 16 N.B. 
2d 48, 300 Mass. 616—Sluskonis v. 
Boston & M. R. R., 12 N.B.2d 858, 
299 Mass. 418—Ballam v. Metro¬ 
politan Life Ins. Co., 3 N.E.2d 1012, 
296 Mass. 411, 10*8 A.L.R. 1—Coun- 
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try Club Soda Co. v. Arbuckle, 181 
N.E. 266, 279 Mass. 121. 

Mo.—Smithera v. Barker, 111 S.W. 
2d 47, 341 Mo. 1017, reversing, 
App., 97 S.W.2d 121—Hoffman v. 
Peerless White Lime Co., 29'6 S, 
W. 764, 317 Mo. 86—Squire v. Wll- 
liam S. Drozda Realty Co., App., 
'288 S.W. 98‘8—Sbiglio v. St. Joseph 
Lead Co., App., 243 S.W. 204— 
Evans v. Western Union Telegraph 
Co., 25*6 S.W. 81, 216 Mo.App. 187. 
Neb.—Ross v. Carroll, 291 N.W. 726 
—Zinman v. Miller Hotel Co., 14'6 
N.W. 1030, 96 Neb. 809. 

N.Y.—Jacob & Emil Leitner, Inc., v. 
Scalzo, 22 N.Y.S.2d 910, afflrmed 
26 N.Y.S.2d 672. 

42. U.S.—Jacobson v. Hahn, C.C.A. 
N.Y., 88 P.2d 433, modifying, D. 
C., 14 F.Supp. 339—In re Erickson, 
UC.N.Y.. 13 F.Supp. 86’3. 

N.Y.—P, Pastene & Co. v. Irving 
Nat. Bank, 164 N.E. 49, 249 N.Y. 
272, reversing 229 N.Y.S. 905, 224 
App.Dlv. 719, and reargument de¬ 
nied 166 N.E. 316. 260 N.Y. 638. 

43. U.S.—Wiget v. Becker, C.C.A. 
Mo., 84 P.2d 706—Pennsylvania R. 
Co. V. Crouse, C.C.A.Ohlo, 2‘86 P. 
376, certiorari denied 44 S.Ct. 6, 
-263 U.S. 699, 68 L.Ed. 51'3. 

Mo.—^Rucker v. Alton R. Co., 123 S. 
W.2d 24, 343 Mo. 929. 

44. Conn.—^Weiner v. B. M. Loew's 
Enterprises, 181 A. 921, 120 Conn. 
681. 

111.—^Liquid Carbonic Co. v. Indus- 
trial Commission, 186 N.E. 140, 362 
111. 405. 

lowa.—^Matthews v. Concrete Engi- 
neering Co., 292 N.W. 64. 

Mo.—Scott V. Kansas City Public 
Service Co., App., 116 S.W.2d 618 
—Tunget V. Cook, App., 94 S.W.2d 
921. 

46. Mo.—^Lolordo v. Lacy, 88 S.W;2d 
863, 337 Mo. 109*7. 

46. U.S.—Thonnesen v. Montgomery 
Ward & Co., D.C.N.Y., 83 F.Supp. 
81. 

Ala.—Gllchrlst-Fordney Co. v. Bear- 
ry, 98 So. 478, 210 Ala. 472. 

N.Y.—In pe Pearse’B Estate, 316 N.T. 
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so been held that a spouse, as a party, is not neces- 
sarily bound by the testimony of the other spouse, 
whom he or she calls as a witness.47 

A party is not bound by the voluntary unrespon- 
sive answer of the adverse partas witness on cross- 
examination,48 especially where he did not know 
what the answer would be and had nothing to do 
with it.^® 

b. Adverse Party or Pmployee Called as Wit- 
ness 

A party calllng his adversary, or the Iatter»8 em- 
ployee, officer, or servant, as a witness is generally bound 
by the testimony so eiicited, uniess it is contradicted. 

As a general rule, a party calling his adversary 
as a witness vouches, at least to some extent, for 


his credibility,^® and is concluded by his testimony, 
so eiicited, if it is not contradicted or proved 
false,and this rule also applies to testimony so 
eiicited from an oflScer, employee, or servant of 
the adverse party.^^ A party on whom it is incum¬ 
bent to prove an alleged fact cannot call his adver¬ 
sary as a witness as to that fact, elicit testimony 
from him to the effect that such alleged fact has 
no existence, and then call on the jury to discredit 
the evidence of such adversary merely because he 
is interested as a party, and to base on the assumed 
falsity of his evidence an affirmative finding of the 
existence of such alleged fact, without any other 
evidence of its existence, or from which it may be 

inferred.53 

Under some statutes, the rule is that a party call- 


s. 704, 217 App.Div. 602, motlon 
granted 166 N.B. 900, 244 N.Y. 667. 

Pa.—^Petterolf v. Yellow Cab Co., 11 
A.2d 616, 139 Pa.Super. 463. 

Tex.—City of Waco v. Criswell, C4v. 
App., 141 S.W.2d 1046. 

47. Mass.—Connors* Case, 3 N.E.2d 
31, 296 Mass. 106—Salem Trust Co. 
V. Deery, 194 N.B. 30*7, 289 Mass. 
431. 

Or.—Hili V. Harritt, 12 P.2d 1021, 140 
Or. 86. 

48. Tex.—^Williams v. Longr, Civ. 
App., 106 S.W.2d 378, error dis- 
missed. 

49. Tex.—^Williams v. LongTi supra. 

50. Conn.—^Walsh v, Studwell, 136 
A. 664, 166 Conn. 453. 

lowa.—Goeb v. Bush, 286 N.W. 492, 
22»6 lowa 1224—Pike v. Coon, 262 
N.W. 888, 217 lowa 1068—Kelley 
V. Kelley, 177 N.W. 46, 18'9 lowa 
311. 

La.—Dunckelman v. Shockley, App., 
183 So. 62. 

N.J.—Krafte v. Belfus, 16’8 A. 76’5, 
114 N.J.Eq. 207—Carluccio v. Win- 
ter, 164 A. 427, 108 N.J.Eq. 174. 

N.Y.—Shultz V. Manufacturers & 
Traders Trust Co., 6 N.Y.S.2d 61, 
264 App.Div. 128, afflrmed 18 N.E. 
2d 866, 279 N.Y. 781, reargument 
denied 20 N.E.2d 20, 280 N.Y. 671 
—In re Berardini's Will, 2'64 N.Y. 
S. 479, 238 App.Div. 438, afflrmed 
In re Berardini, 189 N.B. 730, 263 
N.Y. 627—Ward v. Iroquois Gas 
Corporation, 261 N.Y.S. 300, 233 
App.Div. 127, motion denied 178 N. 
R 789, 267 N.Y. 647, and afflrmed 
179 N.E. 317, 268 N.Y. 124, fol¬ 
io wed in Kaplan v. Herman, 180 
N.E. 338, 268 N.Y. 673, afflrming 
In part and dismissing appeal 260 
N.Y.S. 632, 232 App.Div. 613—Cap¬ 
itula V. New York Cent. R. Co., 210 
N.Y.S. 661, 213 App.Div. 526, af¬ 
flrmed 160 N.B. 677, 241 N.Y. 614. 

Or.—^Maupin Warehouse Co. v. Flem¬ 
ing, 266 P. 606, 121 Or. 631—Grant 
v. Cartozian Bros., 263 P. 531, 120 


Or. 607—Sitton v. Peyree, 242 P. 
1112, 117 Or. 10*7, denying rehear- 
ing ;241 P. 62, 117 Or. 107. 

61. U.S.—^Wirfa v. D. W. Bosley 
Co., C.C.A,Mo., 20 F.2d 632—Stand¬ 
ard Water Systems Co. v. Griscom- 
Russell Co., C.C.A.N.J., 278 F. 703, 
certiorari denied Griscom-Russell 
Co. V. Standard Water Systems 
Co., 42 S.Ct. 464, 269 U.S. 580, 66 
L.Ed. 1073. 

Conn.—Walsh v. Studwell, 13'6 A. 
564, 10*6 Conn. 453. 

111.—Chance v. Kinsella, 142 N.E. 
194, 310 IIl. 616—Hershe v. Rmk- 
enberger’s Estate, 3 N.E.2d 953, 
286 111.App. 494—Grosch v. Men- 
dota Nat. Bank, 239 Ill.App. 615. 
lowa.—May v. Hali, 266 N.W. 297, 
221 lowa SOO—^Pike v. Coon, 262 
N.W. 888, 217 lowa 1068—Erusha 

V. Wisnewski, 224 N.W. 517, 207 
lowa 1187. 

Ky.—Herancourt v. Taylor, 97 S.W. 
369, 29 Ky.D. 1290. 

Mich.—Dean v, Torrence, 299 N.W. 
793, 299 Mich. 24—Riesterer v. 

Couchez Bros., 279 N.W. 910, 2‘84 
Mich. 612. 

Mo.—Toomay v. Graham, App., 151 
■S.W.2d 119—State ex rei. and to 
Use of Wilklnson v. Central Sure- 
ty & Insurance Corporation, 112 S. 

W. 2d 607, 232 Mo.App. 748—Cook 
V. St. Joseph Ry., Light, Heat & 
Power Co., 106 S,W.2d 38, 232 Mo. 
App. 813—^Myers v. Golloday, App., 
104 S,W.2d 1007, oplnion quashed 
on other grounds State ex rei. Gol¬ 
loday V. Shain, 110 S.W.2d 719, 341 
Mo. 889—Vassia v. Hlghland Dairy 
Farms Co., 104 S.W.2d 686, 232 Mo. 
App. 886—Spencer v. Anderson, 
App., 229 S.W. 226. 

Mont.—Cook V. MacGinniss, 233 P. 
129, 72 Mont. 280. 

N.J.—Krafte v. Belfus, 168 A 765, 
114 N.J.Eq. 207—Rapczynski v. 
Bagle Inv. Co., 1T6 A, 660, 12 N.J. 
Misc. 801. 

Tex.—^McAfee v. Shirley, Clv.App., 
140 S.W.2d 932—Gurley v. Pllgrim 
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Oil Co., Clv.App., 275 S.W. 296, af¬ 
flrmed, Com.App., 285 S.W. 283. 

70 C.J. p 1160 note 88. 

A necessary link in the chain of 
plaintiffls case cannot be proved by 
drawing a conclusion directly con- 
trary to the evidence of the adverse 
party, who testifled as plaintifTs wit¬ 
ness, and whose testimony is the 
only evidence on the point.—State ex 
rei. and to Use of Wllkinson v. Cen¬ 
tral Surety & Insurance Corporation, 
112 S.W.2d 607, 282 Mo.App. 748— 
Raw V. Maddox, 93 S.W.2d 282, 230 
Mo.App. 615. 

52. Fla.—^Union Bus Co. v. Mat- 
thews, 192 So. 811, 141 Fla. 99. 

Mo.—Smith v. Kansas City Public 
«Service Co., 43 S.W.2d 648, 328 Mo. 
9*79—March v. Pltcairn, App., 126 
'S.W.2d 972—^Williams v. Excavat- 
Ing & Foundation Co., 93 S.W.2d 
123, 230 Mo.App. 973—^Polkowski 
V. St. Louis Public Service Co., 68 
S.W.2d 884, 229 Mo.App. 24. 

Mont.—Electrlcal Products Consoli¬ 
dated V. EI Campo, Inc., 73 P.2d 
199, 106 Mont. 386. 

Nev.—^Nevada Rock & Sand Co. v. 

Grich, 93 P.2d 513, 59 Nev. 345. 
N.Y.—Shultz V. Manufacturers & 
Traders TruSt Co., 6 N.Y.S.2d 61, 
264 App.Div. 128, afflrmed 1*8 N.E. 
2d 866, 279 N.Y. 781, reargument 
denied 20 N.B.2d 20, 280 N.Y. 671 
—Rosenblum v. Pas Holding Cor¬ 
poration, 28 N.Y.S.2d 689. 

Or.—Hoifman v. Bmployer*s Diability 
Assur. Corporation, 29 P.2d 657, 146 
Or. 66. 

Pa.—Riley v. Wooden, 165 A 738, 
310 Pa- 449—Hellam Furni ture Co. 
V. Strassman, 87 Pa.Super. 202— 
Epstein V. Erie Indemnity Co., 39 
Pa.Dist. & Co. 117. 

Tex.—Smith v. Gulf, C. & S. F. Ry. 
Co., Civ.App., 23 S.Wj2d 601. 

53. Tenn.—Bank of Hendersonvllle 
V. Dozier, 142 S.W.2d 191, 201, 
24 Tenn.App. 178, quoting CJozpus 
Juzls. 
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ing an adverse party, or his agent, servant, or em- 
ployee, as a witness as if under cross-examination, 
is not concluded by such witness’ testiniony,^^ ex- 
cept so far as it is not disputed or contradicted^S 
This statutory nile applies, even though the party 
calling the witness does not announce that he is 
calling him as an adverse witness under the stat¬ 
ute;®® and the rule applies not only to testimony 
developed by the party who called the witness, but 
also to statements then elicited which are merely 
explanatory of such testimony.®'^ Under such stat¬ 
ute the party so eliciting evidence of the adverse 
party may rely on such portion of the evidence as 


is favorable to him, and is not bound by adverse 
testimony;®® but he cannot select isolated portions 
of the testimony and claim force and effect for such 
portions which the whole of the testimony does not 
warrant;®® nor can he select that which is fa¬ 
vorable and reject that which is unfavorable where 
he has not attempted to contradict the unfavorable 
testimony;®® nor is he estopped from claiming un¬ 
der other evidence produced regarding the same 
matter.®! Ilowever, such statute applies only where 
the adverse party is called as for cross-examina¬ 
tion, and hence, where he is not so called, the party 


Teic.—McAfee v. Shlrley, Clv.App., 
140 S.W.2d 932. 

23 C.J. p 51 note 67. 

54. U.S.—Sampsell v. Anches, C.C. 
A.Wash., 108 F.2d 945. 

Ariz.—Tucker v. Reil, 77 P.2d 203, 
51 Ariz. 357. 

Cal.—People v. Mahoney, 91 P.2d 
1029, 13 Cal.2d 729—Engstrom v. 
Aubum Automobile Sales Corpora¬ 
tioni 77 P.2d 1059, 11 Cal.2d 64— 
In re Bums' Estate, 80 Pj2d 77, 
26 Cal.App.2d 741—^Jensen v. Find- 
ley, 62 P.2d 430, 17 Cal.App.2d 536 
—Cook V. Sanger, 293 P. 794, 110 
CaLApp. 90—First Nat. Bank v. 
Shlpley, 292 P. 996, 109 CaLApp. 
194—Schwarz v. Schwarz, 269 P. 
755, 93 CaLApp. 252—^Valentini v. 
Gobbi, 212 P. 718, 60 Cal.App. 289 
—Grantham v. Ordway, 182 P. 73, 
40 CaLApp. 758. 

Colo.—Rio Grande Fuel Co. v, Colo- 
rado Central Power Co., 63 P.2d 
470, 99 Colo. 395. 

111.—Hadley v. White, 11 N.E.2d 813, 
367 IlL 406—Luthy & Co. v. Para¬ 
dis, 132 N.E. 656, 299 111. 380— 
Strayer v. Shepard, 19 N.E.2d 234, 
298 IlLApp. 630—^Kovell v. North 
Roseland Motor Sales, 2T5 IlLApp. 
566. 

Mich.—Hanover Pire Ins. Co. of New 
York V. Furkas, 255 N.W. 381, 267 
Mich. 14—^Fleegar v. Consumers' 
Power Co., 247 N.W. 741, 262 Mich. 

Steele v. City of Ionia, 177 
N.W. 259, 20»9 Mich. 595. 

Pa.—Paglianilo v. Lippolis, 173 A. 
709, 114 Pa.Super. 53—Stroh v. 

Holmes, 83 Pa.Super. 129. 

Wash.—Crown v. Miller, 91 P.2d 713, 
199 Wash. 354—Camp v. Peterson, 
71 P.2d 1074, 191 Wash. 634—-Pei- 
zer V. City of Seattle, 24 P.2d 444, 
174 Wash. 95. 

Statute xemedial In natnre 

IlL—Hadley v. White, 11 N.E.2d 813, 
367 IlL 406. 

55« Mich.—^In re Taylor*s Estate, 
260 N.W. 396, 271 Mich. 404—Sny- 
der V. Johnson, 249 N.W. 856, 264 
Mich. 286—^Fleesar v. Consumers* 
Power Co., 247 N.W. 741, 2«2 Mich. 
537—Swank v. Crofl, 224 N.W. 393, 
345 Mich. 657. 


Pa.—First Nat. Bank of Blalrstown 
V. Goldbergr, 17 A.2d 877, 340 Pa. 
337—Borits v. Tarapchak, 12 A.2d 
910, 33'8 Pa. 2'89—^Flanag-an v. Jen- 
nings, 2 A.2d 722. 332 Pa. 75— 
Golder v. Bogash, 198 A. 149, 329 
Pa. 350—Marach v. Kooistra, 198 
A. 66, 329 Pa. 324—Commonwealth 
Trust Co. of Pittsburgrh v. Hugo, 
194 A. 904, 328 Pa. 116—Little v. 
Straw, 192 A. 894, 826 Pa. 577— 
Conley v. Mervis, 188 A. 3'50, 324 
Pa. 577, 108 A.Li.R. 160—^Evans v. 
Penn Mut. Life Ins. Co. of Phila¬ 
delphia, 18'6 A. 133, 322 Pa. 547— 
Krell V. Jacobson, 172 A. 697, 314 
Pa. 522—Maguire v. Brogrin, 171 A. 
578, 314 Pa. 306—Readshaw v. 
Montgomery, 169 A. 1'35, 313 Pa. 
206—Lawrence v. Godfrey, 146 A. 
107, 296 Pa. 474—Conroy v. Com- 
mercial Casualty Ins. Co., 140 A. 
905, 292 Pa. 219—Moming-star v. 
Northeast Pennsylvania R. Co., 
137 A. 800, 290 Pa. 14—Pelskl v. 
Zeidman, 126 A. 794, 281 Pa, 419— 
Farne v. Pennsylvania Lighting 
Co., 119 A. 637, 275 Pa, 444—Krew- 
son V. Sawyer, 109 A. 79'8, 266 Pa, 
284—Hollander v. Kressman, 17 A. 
2d 669, 143 Pa,Super. 32—Pfordt 
V. Educators Beneflcial Ass*n, 14 
A.2d 170, 140 Pa.Super, 170—Fet- 
terolf V. Tellow Cab Co., 11 A.2d 
616, 139 Pa.Super. 463—Alfandre 
V. Bream, 7 A.2d 502, 135 Pa,Super. 
638—James v. Shaplro, 5 A.2d 815, 
136 Pa-Super. 550—Shobert v’ 
Brookville Bank & Trust Co., 200 
A, 942, 132 Pa-Super. 365—^Phillips 
V. Public Service Commisslon, 191 
A, 641, 127 Pa-Super. 341—Willits 
V. Camden Fire Ins. Ass^n, 189 A. 
659, 124 Pa.Super. 5'63—Sher v. 
Ohlbaum, 188 A. 563, 124 Pa.’Super. 
426—RKO Dlstributing Corpora¬ 
tion V. Fretz, 184 A. 316, 121 Pa. 
Super. 606—Garis v. Hanff, 176 A. 
869, 116 Pa-Super. 667—Pagliarulo 
V. Lippolis, 173 A. 709, 114 Pa-Su¬ 
per. 53—^Roslor v. National Surety 
Co., 171 A. 94, 112 Pa.Super. 390— 
Reese v. Trasoff, 166 A. 672, 108 
Pa.Super. 478—Sebastlanelli v. 
Frank, 165 A. 664, 108 Pa.Super. 
560—^Hellam Fumiture Co. v. 
Strasaman, 87 Pa,Super. 202— 
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Cherry v. Union Nat. Bank, 87 Pa. 
Super. 114—Stroh v. Holmes, 83 
Pa.Super. 129—^Brown v. George B. 
Newton Coal Co., 28 DeLCo. 23— 
Montgomery Trust Co. v. Griscom, 
•27 DeLCo. 4'37—Kiddies Pal v. 
Waxman, 27 DeLCo. 244—Spinelli 
V. DePaola, 88 Lack.Jur. 194— 
New York Life Ins. Co. v. Schwei- 
del, 14 Northumb.Leg.J. 206—New- 
pher V. Becker, 62 York Leg.Rec. 
103. 

Va.—Saunders v. Temple, 153 S.E. 
•691, 164 Va. 714. 

Contradiction of testimony of party 
or his employee called as a wit¬ 
ness by his adversary see the C. 
J.S. title Wltnesses § 630, also 70 
C.J. p 1159 note 85-p 1160 note 
•90. 

Ab deBtroying presiimptlon 
Assumingr that there was presump- 
tion of automobile driver^s negli- 
gence under doctrine of res ipsa 
loquitur, effect was destroyed by 
plalntlff calling defendant for cross- 
examination, and failing to rebut his 
testimony.—Clune v. Mercereau, 1 P. 
2d 101, 89 Colo. 227. 

56. Cal.—W orthington v. People's 
State Bank of Chula Vista, 288 P. 
1086, 106 CaLApp. 2’38. 

Nev.—Cann v. George B. Williams 
Land & Livestock Co., 48 P.2d 887, 
66 Nev. 242. 

57. Pa.—Readshaw v. Montgomery, 
169 A. 135, 313 Pa. 206—Pfordt v. 
Educators Beneflcial Ass’n, 14 A.2d 
170, 140 Pa.Super. 170—James v. 
Shapiro, 6 A.2d 816, 136 Pa.Super. 
660—Kiddies Pal v. Waxman, 27 
DeLCo. 244. 

58. Cal.—^In re Lances* Estate, 14 
P.2d 768, 216 Cal. 397—In re Bums* 
Estate, 80 P.2d 77, 26 CaLApp. 2d 
741—Cioli V. Kenourgios, 211 P. 
838, 59 CaLApp. 690. 

59. Mich.—^In re Taylor's Estate, 260 
N.W. 896, 27a Mich. 404. 

60. Pa.—Dunmore v. Padden, 106 
A. 669, 262 Pa. 436—Reese v. Tras- 
olf, 166 A. 672, 108 Pa.Super. 478. 

61- Cal.—^Valentini v. Gobbi, 212 P. 
718, 60 Cal.App. 289. 
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calling him as a witness is concluded by his testi- 

mony.®^ 

A party, however, is not necessarily concluded by 
the testimony of his adversary whom he calls as a 
witness,®^ but all the testimony of such witness, 
whether favorable or unfavorable must receive equal 
consideration,®^ and must be weighed in the same 
manner as the testimony of any other witness, be- 
ing accorded such weight as it is entitled to when 
its reasonableness and other tests of credibility are 
taken into consideration and the fact that a 
party is regarded as concluded by his adversary*s 
testimony does not mean that all other evidence on 
the matter testified to must be disregarded.®® 


Limitations of ride, The party calling an adverse 
party as a witness is bound only by that part of the 
adversares testimony which he offers and vouches 
for as the truth,®*^ and he is entitled to the benefit of 
any confiict, inconsistency, or incongruity in the ad- 
versary*s testimony.®^ He is not necessarily bound 
by the pari of such testimony most unfavorable to 
him;®9 nor is he bound by the adversary^s testi¬ 
mony where it is inconsistent, contradictory, or 
evasive,70 inherently improbable or incredible,'^^ or 
a mere expression of opinion,^^ or where it is in¬ 
consistent with, or contradicted by, other testimony 
or evidence in the case,^® or is inadmissible, as not 


62. Colo —Rio Grande Puel Co. v. 
Colorado Central Power Co., 63 
P.2d 470, 99 Colo. 895. 

63. lowa.—Kelley v. Kelley, 177 N, 
W. 46. 189 lowa 311. 

Mass.—Canavan v. George, 198 N.E. 
270, 292 Mass. 246—^Holton v. De- 
naro, 179 N.E3. 596, 278 Mass. 261. 
N.T.—Manhattan Co. v. Phillips, 109 
N.Y. 383, 17 N.E. 129, reversing 63 
N.Y.Super. 84—Prey v. Green Bus 
Lines, 19 N.Y.S.2d 810, 269 App.Dlv. 
891, reargument denled 21 N.Y.S. 
2d 889, 259 App.Div. 1029, appeal 
denled—In re Bartowlcz’ Bstate, 3 
N,Y.S.2d 764, 264 App.Div. 706— 
Tryon v. Willbank, 266 N.Y.S. 27, 
234 App.Div. 386. 

Pa.—Alfandre v. Bream, 7 A.2d 602, 
136 Pa.Super. 638. 

Tenn.—Bank of Hendersonville v. Do- 
zier, 142 S.W.2d 191, 201, 24 Tenn. 
App. 178, quoling Oorpns Jnxis— 
West V. Southern Ry. Co., 100 S. 
W.2d 1004, 20 Tenn.App. 491. 

23 C.J. p 50 note 64. 

64. 111.—Chance v. Klnsella, 142 N. 
B. 194, 310 111. 616—Lord v. Reed, 
98 N.E. 553, 254 111. 350, Ann.Cas. 
1913C 139. 

lowa.—StefCy ,v. Schultz, 246 N.W, 
910, 216 lowa 837. 

Tenn.—Bank of Hendersonville v. Do- 
zler, 142 S.W.2d 191, 24 Tenn.App. 
178. 

65. Ark.—Robertson v. Chicago, R. 
1. & P. Ry. Co., 180 S.W. 607, 121 
Ark. 233. 

Cal.—Figari v. Olcese, 196 P. 426, 184 
Cal. 776, 16 A.L.R. 192. 

111.—Lasher v. Colton, 80 N.E. 122, 
226 111. 234, 8 Ann.Cas. 367, afllrm- 
ing 126 111.App. 119—Strayer v. 
Shepard, 19 N.B.2d 234, 298 Ill.App. 
630—Crowder v. Nuttall, 1 N.B.2d 
912, 286 Ill.App. 254. 

Mass.—Goldberg v. Pederman, 121 
N.E. 416, 231 Mass. 443. 

Mich.—In re Taylor’s Estate, 260 N. 
W. 896, 271 Mich. 404—Fleegar v. 
Consumers’ Power Co., 247 N.W. 
741, 262 Mich. 637. 

Mo.—Cook V. St Joseph Ry., Light 
Heat & Power Co., 106 S.W.2d 38, 
232 Mo.App. 313. 


Tenn.--Bank of Hendersonville v. Do- 
zier. 142 S.W.2d 191, 24 Tenn.App. 
178. 

Vt—In re Barron’s Estate, 106 A. 
266, 92 Vt-460. 

Wash.—Crown v. Miller, 91 P.2d 713, 
199 Wash. 364. 

23 C.J. p 61 note 66. 

Tests 

Credibility and probative value of 
testimony of adversary is subject 
to proper analysls, comparison with 
other testimony, with physical facts, 
and with due regard to nature of 
transaction sought to be proved.— 
Johnson v. Warrington, 240 N.W. 668, 
213 lowa 1216. 

A statutory provlsioxi that a party 
calling his adversary as a witness, as 
if under cross-examlnation, is not 
bound by his testimony means mere- 
ly that such testimony is to be treat- 
ed as though glven on cross-examlna¬ 
tion, and that plaintiff is not con¬ 
cluded from rebutting the testimony 
or from Impeaching the witnesses.— 
Figari v. Olcese, 195 P. 426, 184 Cal. 
775, 16 A.L.R. 192. 

CoxLStmctioii. agalnst party ellclting 
testimony 

Tex.—Magnolia Petroleum Co. v. 
Muehl, Civ.App., 237 S.W. 699. 
When welghed agalnst a presnmp. 
tlon, the testimony of adverse party 
called as witness is not evidence of 
party calling witness, and does not 
dispel presumption contrary thereto 
in favor of party calling adverse wit¬ 
ness.—Smellie v. Southern Pac. Co., 
299 P. 529, 212 Cal. 540. 

66. Nev.—^Nevada Rock & Sand Co. 

V. Grich, 93 P.2d 613, 69 Nev. 345. 

67. Mo.—Jones v. Chicago, R. L & 
P. Ry. Co., 108 S,W.2d 94, 341 Mo. 
640—Lolordo v. Lacy, 88 S.W.2d 
363, 337 Mo. 1097—Steinmetz v. 
Saathoff, App., 84 S.W.2d 434. 

68. lowa.—Goeb v. Bush, 286 N.W. 
492, 226 lowa 1224. 

69. Mo.—Cook v. St. Joseph Ry., 
Light, Heat & Power Co., 106 S. 

W. 2d 38, 232 Mo.App. 318—^Klerns 
V. Gibson, App., 289 S.W. 358. I 
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70. U.S.—Osley v. Adams, C.C.A.Ga., 
268 P. 114, aflflrmlng, D.C., Adams 

V. Osley, 266 P. 117. 

Mass.—Cook v. Cole, 174 N.E. 271, 
273 Mass. 667. 

Mo.—Toomay v. Qraham, App., 161 S. 

W. 2d 119. 

Pa.—Marach v. Kooistra, 198 A. 66, 
329 Pa. 324—Pfordt v. Educitors 
Beneflcial Ass'n, 14 A.2d 170, 140 
Pa, Super. 170. 

71. lowa.—^Hatheway v. Hanson,'297 
N.W. 824—Goeb v. Bush, 286 N.W. 
492, 226 lowa 1224. 

N.J.—Krafte v. Belfus, 168 A. 766, 
114 N.J.Ea. 207. 

Pa.—Marach v. Kooistra, 198 A. 66, 
329 Pa. 324—Pfordt v. Educators 
Beneflcial Ass'n, 14 A.2d 170, 140 
Pa.Super. 170—Petterolf v. Tellow 
Cab Co., 11 A.2d 616, 139 Pa.Super. 
463—James v. Shapiro, 6 A.2d 815, 
135 Pa. Super. 660—^Alfandre v. 
Bream, 63 York Leg.Rec. 16. 

72. Conn.—Weiner v, E. M. Loew’s 
Enterprises, 181 A. 921, 120 Conn. 
681. 

73. U.S,—^Lopez v. Gautier, C.C.A. 
Puerto Rico, 41 P.2d 914, certiorari 
granted Sanchez v. Borras, 61 S.Ct. 
80, 282 U.S. 826, 76 L.Ed. 937, cer¬ 
tiorari dismissed Lopez v. Gautier, 
61 S.Ct 490, 283 U.S. 798, 75 L.Ed. 
1421—Campbell v. Berryman, D.C. 

' Ga., 256 P. 402—McLean v. Clark, 
aC.Mich., 81 P. 501. 
lowa.—^Hathaway v. Hanson, 297 N. 
W. 824. 

Mass.—Plynn v. First National 
Stores, 6 N.E.2d 814, 296 Mass. 521 
—Cook V. Cole, 174 N.E. 271, 273 
Mass. 557. 

Mich.—^Aphoresmenos v. Mcintosh, 
166 N.W. 716, 189 Mich. 680. 

Mo.—Toomay v. Graham, App., 161 S. 
W.2d 119—Cook V. St. Joseph Ry., 
Light, Heat & Power Co., 106 S. 
W.2d 38, 232 Mo.App. 313—Myers 
V. Golloday, App., 104 S.W.2d 1007, 
opinlon quashed on other grounds 
State ex rei. Galloway v. Shain, 110 
S.W.2d 719, 841 Mo. 889—Williams 
V. Excavating & Foundation Co., 93 
S.W.2d 123, 230 Mo.App. 973—Voor- 
hees V. Chicago, R. I. & P. Ry. Co., 
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tending to establish any issuc needing proof.^^ The 
general rule also does not apply where the adverse 
party is a witness of the court, and not of the party 
calling and examining him;75 ^or is he bound by 
the adverse party’s answers to questions by the 
court, beyond the extent of the cross-examinationJ® 


c. Party*s Own Testdmony 

Authorities dfsagree as to whether a party Is bound 
by his testimony, so as to prevent the consideratlon. 
In his favor, of other evidence which confllcts therewlth. 
Authorities regarding a party as so bound have stated 
a number of Ilmitatlons on the prlnclple. 

It is frequently held, in general terms or in effect, 
that a party is bound by his own testimony,77 pj-Q, 


App., 7 S.W.2d 740—^Pabst Brew- 
ing Co. V. Chicago, M. & St. P. Ry. 
Co., 273 S.W. 424, 221 Mo.App. 338 
—Bennett v. Punton Sanitarlum 
Ass’n, 249 S.W. 666, 213 Mo.App. 363 
—Weddle v. Tarkio Electrio & Wa- 
ter Co., App., 230 S.W. 386—Spenc- 
er V. Anderson,, App., 229 S.W. 226. 
N.T.—Cherry v. Korth Side Truck- 
ing Co., 219 N.T.S. 654, 128 Misc. 
677. 

Pa.—^Magulre v. Brogin, 171 A. 678, 
314 Pa. 306—Goehring v. McDiar- 
mid, 137 A. 187, 289 Pa. 193—Pfordt 

V. Educators Beneflcial Ass*n, 14 
A.2d 170, 140 Pa.Super. 170—Fet- 
terolf V. Tellow Cab Co., 11 A.2d 
616, 139 Pa Super. 463—^Alfandre v. 
Bream, 7 A.2d 502, 135 PaSuper. 
538. 

Tex.—Gurley v. Pllgrim Oll Co., Civ. 
App., 276 S.W. 295, afflnned, Com. 
App., 286 S.W. 283. 

Vt.—Wellman v. Wales, 129 A. 317, 
98 Vt. 437. 

74. Tex.—Penner, Beane & TTnger- 
leider v, Donosky, Clv.App., 62 S. 

W, 2d 269, error dismissedL 
Testlmony regarding existence of 

partnerslilp soliclted from adverse 
party Is not binding on party Intro- 
duclng it, where evidence was Inad- 
mlssible because of absencc of denial 
of existence of partnership.—Fenner, 
Beane & Ungerleider v. Donosky, su¬ 
pra 

75. 111.—^Keshner v. Keshner, 33 N.E. 
2d 877, 376 111. 354, reverslng In re 
Keshner’s Estate, 26 N.E.2d 529, 304 
111.App. 640. 

Tu statntoxy proceedlng by execiu 
tor to compel delivery of bonds and 
money which respondents claimed 
were given by deceased to his wife, 
respondents were wltnesses of the 
court, no matter by whom they were 
called, and executor, by reason of 
calling respondents as wltnesses, 
could not be bound by their testlmo- 
ny or held to have vouched for its 
truthfulness.—^Keshner v. Keshner, 
supra 

76. Pa.—Sher v. Ohlbaum, 188 A. 
553, 124 PaSuper. 425. 

77- lowa—^Beh v. Van Ness, 180 N. 

W. 292, 190 lowa 161. 

Mass.—^McPaden v. Nordblom, 30 N.R 
2d 852, 307 Mass. 674—Murphy v. 
Smith, 29 N.E.2d 726, 307 Mass. 
64—Glannelli v. Metropolitan Life 
Ins. Co., 29 N.E.2d 124, 307 Mass. 
18—Beebe v. Randall, 23 N.B.2d 
142, 304 Masa 207—Ramseyer v. 


Conlon, 21 N.E.2d 272. 303 Mass. 
270—Smith v. Brown, 19 N.E.2d 
732, 302 Mass. 432—Head v. Mor- 
ton, 19 N.E.2d 22, 302 Mass. 273— 
Macinnis v. Morrissey, 11 N.E.2d 
472, 298 Mass. 506—Germaine v. 
Boston & Albany H. Co., 11 N.E.2d 
447, 298 Mass. 601—Cohen v. Mar¬ 
tin, 11 N’.E.2d 2, 298 Mass. 426— 
Engel V. Boston Ice Co., 4 N.B.2d 
465, 296 Mass. 428—^Polan v. Price, 
199 N.E. 320, 293 Mass. 76—Mc¬ 
Donald V. Employers’ Liabillty 
Assur. Corporation, 192 N.E. 608, 
288 Mass. 170—^Roselli v. Riseman, 
182 N.E. 667, 280 Mass. 338^ely 

V. City of Salem. 177 N.E. 121, 276 
Mass. 297—Grady v. Gardlner, 172 
N.E. 602, 272 Mass. 491—Silano v. 
Carosella, 172 N.E. 216, 272 Mass. 
203—^Walsh v. Boston Elevated 
Ry. Co.. 171 N.B. 441, 271 Mass. 
477—Bascombe v. Inferrera, 171 N. 
E. 435, 271 Mass. 296—Fortune v. 
New York, N. H. & H. R. Co., 170 
N.E. 923, 271 Mass, 101—^Austin v. 
Eastem Massachusetts St. Ry. Co„ 
169 N.E. 484, 269 Mass. 420—Pabu- 
jian V. Pabujian, 166 N.E. 421, 266 
Mass. 403—^Egan v. Massachusetts 
Bonding & Insurance Co., 166 N.E. 
386, 266 Mass. 270—^Latus v. Bos¬ 
ton Elevated Ry. Co., 168 N.E. 668, 
261 Mass. 233—^Fitzpatrick v. Bos¬ 
ton Elevated Ry. Co., 144 N.E. 76, 
249 Mass. 140—Will v. Boston Ele¬ 
vated Ry, Co., 142 N.E. 44, 247 
Mass. 260—Goodwin v, E. B. Nel- 
son Grocery Co., 132 N.E. 61, 239 
Mass. 233. 

Miss.—Greenville Insulating Board 
Corporation v. McMurray, 146 So, 
730, 164 Mlss. 809, 

Mo.—Golden v. Onerem, App., 123 S. 

W, 2d 617—Tunget v. Cook, App., 94 
S,W.2d 921—Vandenberg v. Snider, 
App., 83 S,W.2d 201—Eliis v. 
Wolfe-Shoemaker Motor Co., 65 S. 
W.2d 309, 227 Mo.App. 608. 

N.H.—^Heidenreich v. Dumas, 190 A. 
706, 88 N.H. 453—Bridgham v. 

Town of Efflngham, 174 A. 769, 87 
N.BL 103—^Niemi v. Boston & M. 

R. R., 173 A. 361, 87 N.H. 1, a,ffirmed 
176 A. 246, 87 N.H. 1 —Meriitt v. 
Merritt, 156 A. 692, 86 N.H. 210, 76 
A.L.R 1019—Saidel v. Union Assur. 
Soc., 149 A. 78, 84 N.H 232. 

Pa.—Balin v. KImmelman, 146 A. 303, 
296 Pfiu 301. 

Tenn.—Roddy Mfg. Co. v. Dixon, 106 

S. W.2d 613, 21 Tenn.App. 81. 

Tex.—^Dallas Railway & Terminal 

Co. V. Bishop, Civ.App., 163 S.W, 

IHO 


2d 298—^Poster v. Woodward, Civ. 
App., 134 S.W.2d 417, error refused 
—^Wristen v. Wristen, Clv.App., lig 
S.W.2d 1104, error dismissed— 
Moore v. Conway, Civ.App., 108 S. 
W.2d 964. 

Va.—^Federal Dand Bank of Baltimore 
V. Birchfield, 3 S.E.2d 406, 173 Va. 
200—South Hili Motor Co. v. Gor- 
don, 200 S.E. 637, 172 Va. 193—Vir¬ 
ginia Electric & Power Co. v. Vel- 
lines, 176 S.E. 36, 162 Va. 671— W. 
B. Bassett & Co. v. Wood, 132 S. 
E. 700, 146 Va. 664. 

Wash.—^Ross v. Cappon, 66 P.2d 329, 
185 Wash. 389. 

23 C.J. p 50 note 63. 

Credibility of parties aa wltnesses 
see the C.J.S. tltle Wltnesses §§ 
541-543, also 70 CJ. p 939 note 40 
-p 946 note 9. 

'^Positive and olronmstaaLtial testi, 
mony’* 

N.H.—^Hurley v. Nashua Hospltal 
Ass’n, 191 A. 649, 88 N.H. i99. 
Testlmony In. deposltlon. 

Tex.—J. R. Watkins Co. v. Klng, Civ. 

App., 83 S.W.2d 406. 

Farfey^s testlmony sole evldenoe 
Ala.—^Robertson v. Business Boosters* 
Country Club, 103 So. 676, 212 Ala. 
621. 

Mlnors 

(1) Minor plalntlff held bound by 
his testlmony on oross-examlnatlon. 
— Ma , ffl oli V. George Li. Grlffln & Son, 
194 N.E. 726, 289 Mass. 488. 

(2) Rule that party Is bound by 
his testlmony In court does not re¬ 
quire “that ali the confllctlng asser- 
tlons which experienced.counsel may 
elicit from a 12 year old boy In re- 
gard to his knowledge at a partlcu- 
lar time shall be taken as conclusive- 
ly establishing the facts most un- 
favorable to him which are stated 
therein.’*—Cote v. Sears, Roebuck &. 
Co., 166 A. 279, 281, 86 N.H. 238. 

Fact not in dlspnte 

Matter categorically testlfled to 
by plaintifl as to his own intentlon 
“became a fact no longer In dispute.” 
—Silano V. Carosella, 172 N.E. 216^ 
218, 272 Mass. 203. 

Xaferences 

“[A litiganfs] statements of fact 
and the necessary inferences there- 
from are binding upon him.”—Feder- 
al Land Bank of Baltimore v. Blrch- 
fleld, 3 S.E.2d 406, 415, 178 Va. 200 
—Virginia Electric & Power Co. v. 
Lienz, 164 S.E. 672, 673, 168 Va. 732 
—W. B. Bassett & Co. v. Wood, 132 
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vided it is understandingly given,7S and at least as 
to matters within his special knowiedge or about 
which he could not be mistaken and he is bound 
even though the falsity of his testimony is demon- 
strated.*® He may not ask the triers of fact to 
helieve or find that he has not told the truth,^! and 


cannot say for his own advantage that his own tes¬ 
timony shall be treated as false and that of an op- 
posing witness as true and he cannot make out a 
better case for himself than he has himself testified 
to, at least where his case depends on facts within 
his own knowiedge ;83 nor can he recover on a 


'S.B. 700, 702, 146 Va. 654—^Davls 

3 ak6ry v. IDozier, 124 S.S. 411, 415, 
139 Va, 628—Massie v. Firmstone, 
114 S.E. 652, 656, 134 Va. 450. 

Ibsilm of faot 

"The testimony of a party to a 
suit and admisslons made by him 
must be construed as bindlng upon 
■h^Tn, and not merely as raising Is- 
sues of fact’*—Kimmell v. Tipton, 
Tex.Clv.App., 142 S.W.2d 421, 428— 
Southern Surety Co. v. Inabnlt, Tex. 
C1V.APP., 1 S.W.2d 412, 415. 

£aw of forum gnvems as to plain> 
tiff belng: bound by his own testi- 
mony.—Smlth v. Brown, 19 N.E.2d 
732, 302 Mass. 432. 

AdopUng* oxLo of IncoxLslsteoit state- 
mentB 

Where a party, after makingr in- 
•consistent statements, dnally adopts 
one of them as the truth, and ad- 
heres to it, he is bound by the tes¬ 
timony thus adopted.—Osborne v. 
Boston Consol. Gas Co., 6 N.B.2d 347, 
296 Mass. 441—Martin v. Boston Bl- 
«vated Ry. Co., 160 N.B. '300, 262 
Mass. 642—Suilivan v. Boston Ble- 
vated Ry. Co., 112 N.E. 1026, 22*4 
Mass. 405. 

Ternis of oontraot 

'Plaintifl Is bound by his own tes¬ 
timony as to terms of contract re- 
lied on.—Es^an v. Massachusetts 
Bonding- & Insurance Co., 166 N.B. 
3*86, 266 Mass. 270—Gould v. Con¬ 
verse, 140 N.E. 7-85, 246 Mass. 185. 
Other plaintiffs not bound 
Testimony of one plaintifiC that he 
did not use way with intention to 
Impose on owner of land was not 
hlndingr on other plaintiflfs.—Shepard 
v. Gilbert, 249 N.W. 64. 212 Wls. 1. 

78. Conn.—Kanopka v. Kanopka, 164 
A. 144, 113 Conn. 30, 80 A.L..R 615. 

Ga.—Harris v. Folsom, 87 S.B, 10'90, 
17 Ga.App. 676. 

lowa—Hugrhes v. Gnder, 190 N.W. 
420, 194 lowa 726. 

N.H.—Harlow v. Laclair, 13« A. 128, 
S2 N.H. 606, 60 A.L..R. 9T3. 

Va.—Krikorian v. Dailey, 197 S.E. 
442, 171 Va 16—Chakales v. DJio- 
vanides, 170 S.B. 848, 161 Va. 48. 

79. Conn.—^King v. Spencer, 161 A. 
103, 115 Conn. 201. 

N.H.—Bowdler v. St. Johnsbury 
Truckingr Co., 4 A.2d 8'71, 90 N.H. 
68 —Morris v. Boston & M. R. R., 
160 A. 62, 85 N.H. 265—Fraser v. 
Berlin St Ry., 14« A. 714, 84 N.H. 
107. 

Va—Chakales v. DJlovanldes, 170 S. 


E. 848, 161 Va 48—Thalhlmer 

Bros. V. Casci. 168 S.B. 4'33, 160 

Va. 43-9. 

“When a party testlfles to facts in 
regard to which he has special 
knowiedge, such as his own motives, 
purposes, or knowiedge, or his rea- 
sons for acting as he did, the pos- 
sibllity that he may be honestly mis¬ 
taken disappears. His testimony 
must be either true or deliberately 
false. To allow him to contradict 
his own te^imony under these clr- 
cumstances would not be 'consistent 
with honesty and good faith.’ 
Whether his statements be true or 
false, he wlll be bound by them, and 
possible contradictione by other wit- 
nesses become immaterial. He will 
not be allowed to obtain a Judgment 
based on a flnding that he has per- 
jured himself.”—Harlow v. Laclair, 
13*6 A. 128, 131, 82 N.H. 606, 60 A.L. 
R. 973. 

Iteading case 

N.H.—Harlow v. Laclair, supra. 

Party’8 testimony as to his knowl- 
edge and feeUngs is binding on him. 
—^McFaden v. Nordblom, 30 N.B.2d 
852, 307 Mass. 6'74—Murphy v. Smith, 
29 N.B.'2d 726, 307 Mass. 64—Butler 
V. Graves, 187 N.B. 115, 284 Mass. 84 
—Laffey v. Mullen, 176 N.B. 736, 276 
Mass. 277. 

Bule critlolzed 

‘Tf [the party] is human . . . 

[the possibillty that he may be hon¬ 
estly mistaken] does not disappear. 
Knowiedge may be 'special' without 
belng correct. Often we little note 
nor long remember our 'motives, pur¬ 
poses, or knowiedge.’ There are few, 
if any subjects on which plaintiffs 
are infallible.”—Alamo v. Del Ros¬ 
ario, 98 F.2d 328, 332, 69 App.D.C. 47. 
Party not real party In interest 

"The reason for the rule holding 
that the party to an action is bound 
by his own testimony as to facts 
peculiarly within his own knowiedge, 
is that it would be manifestly un- 
just to allow him to prevail after he 
had clearly and unequivocally given 
sworn testimony destructive of his 
right of action or defense. Where, 
as here, it appears that the party 
givlng such testimony Is not the 
real party in Interest, the reason 
for the rule fkils-and the rule does 
not apply to his testimony. In such 
a case it is not unjust to permit the 
true facts to be shown by other evi- 
dence in the case.”—^IDng v. Spen¬ 
cer, 161 A. 103, 105, 116 Conn. 201. 
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sa N.H.—Morris v. Boston & M. R. 

R. , 160 A. 62. 85 N.H. 265—^Saidel 

V. Union Assur. Soc., 149 A. 78, 
84 N.H 232. 

81 . N.H.—Noel V. Lapointe, 164 A. 
769, 86 N.H. 1!62—Harlow v. La- 
clair, 1'36 A. 128, 82 N.H. 606, 60 

A. L.R. 973. 

Va.—^Pederal Land Bank of Balti- 
more v. Birchfield, 3 S.B 2d 406, 
173 Va. 200—Thalhimer Bros. v. 
Casci, 168 S.E. 433, 160 Va. 439— 
Virginia Electric & Power Co. v. 
Lenz, 164 S B. 572, 168 Va. 782— 

W. B. Bassett & Co. v. Wood, 132 

S. B. 700, 146 Va. 654—Davis Bak- 
ery v. Dozier, 124 S.B. 411, 139 Va. 
628—Massie v. Firmstone, 114 S. 

B. 662, 134 Va. 460. 

'Well oonidderea oase 

N.H—Harlow v. Laclair, 136 A. 128, 
82 N.H. 606, 50 A.L.R. 973. 

82. Cal.—Trombley v. Kolts, 85 P.2d 
541, 29 Cal.App.2d 6*99. 

83. S.D.—Miller v. Stevens, 256 N. 
W. 152, a S.D. 10. 

Va.—^Worrell v. Worrell, 4 S.E.2d 
343, 174 Va. 11—^Pederal Land 

Bazik of Baltimore v. Birchfield, 3 
S.E.2d 406, 173 Va. 200-^South Hili 
Motor Co. V. Gordon, 200 S.B. 637, 
172 Va. 193—^Virginia Electric & 
Power Co, v. Lenz, 164 S.E. 672, 
168 Va. T32—W. B. Bassett & Co. 
V. Wood, 132 S.E. 700, 146 Va. 6'54 
—^Davis Bakery v. Dozier, 124 S. 
B. 411, 139 Va. 6*28—Massie v. 

Firmstone, 114 S.B. 652, 134 Va. 
450. 

''A plaintiff who has no case on 
his own evldence has no case at ali.” 
—Virginia Electric & Power Co. v. 
Vellines, 175 S.B. 36, 3*8. 162 Va. 671. 

"It surely can never be unfair to 
a party laboring under no mental 
inflrmity to deal with his case from 
the standpoint of his own testimony 
as a witness.” 

Ga.—^Western & A- R- Co. v. Evans, 
23 S.B. 494, 495, 96 Ga. 481. 

S,D.—Miller v. Stevens, 266 N.W. 152, 

• 155, 63 S.D. 10. 

Bule Is based on instances where 
a plaintiff testides in court to facts 
within his knowiedge, and on which 
his case turns.—Worrell v. Worrell, 
4 S.B.2d 343, 174 Va. 11. 

Party who testUUd to aU detalls 

of automoblle accident on which ac¬ 
tion was based could not make out 
more favorable case than was justl- 
fled by her own evidence.—^BYazier 
V. Stout, 181 S.B. 377, 166 Va, 68. 
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ground or theory,^^ or rely on a defense, which 
he has directly or in effect repudiated by his own 
testimony, at least where there is nothing in the 
record to indicate that he was confused or uncertain 
in testifying.S® 

The application of the general rule first stated 
has been said to be narrow even in jurisdictions 
where the principle is recognized,®'^ and it has been 
limited to situations in which a party’s testimony 
amounts to such a stipulation or waiver as to have 
the force of a judicial admission,^^ and has been 
said to apply only when a party’s testimony is ciear 
and unequivocal and not when it is inconsistent and 


conflicting.S^ It is subject to exceptions, as where 
a party has made a mere slip of the tongue,®^ where 
he subsequently modifies, explains, or corrects his 
former testimony,where his testimony relates to 
an objective matter about which he might honestly 
be mistaken,92 such as estimates of time, distances, 
or speed,93 or where it consists of a mere expres- 
sion of an opinion, rather than a statement of 
fact.94 More broadly, the view is expressed that 
a party is not bound by his own testimony where 
there is other evidence in the case, including the 
adverse party^s, which is more favorable to him, 
even though it conflicts with his testimony,®5 since 


84. N.H.—Lafountaine v. Moore, 6 
A.2d 761, 90 N.H. 25S—Fraser v. 
Berlin St. Ry., 148 A. 714, 84 N.H. 
107. 

Tex.—^Kiminell v. Tipton, Clv.App., 
142 S.W.2d 421. 

Pln«e of aocldent 

Motorist's testimony that accident 
on highway happened on approach 
to culvert precluded recovery for 
accident caused by defectively railed 
culvert.—^Bridgrham v. Town of Ef- 
fingrham, 174 A. 769. 87 N.H. 103. 

85. IU.—Weiland v. Welland, 17 N. 
E.2d 625, 297 Ill.App. 239. 

86. N.H.—Bartis v. Warrinffton, 20 
A.2d 642. 

87. Conn.—Eanopka v. Kanopka, 164 
A. 144, 118 Conn, 30, 80 A.L.R. 619. 

88. Conn.—Elanopka v. Kanoplsa, su¬ 
pra. 

Conclusiveness of admisslons see su¬ 
pra 5§ 379-381, 

89. N.H,—Maltals v. City of Con- 
cord, 166 A. 267, 86 N.H. 211, 

90. Va.—Chakales v. Djiovanides, 
170 S.E. 848, 161 Va, 48. 

91. lowa.—Hughes v. Greider, 190 
N.W. 420, 194 lowa 726. 

Mich.---Moreau v. Grandmalson, 189 
N.W. 8‘60, 220 Mlch. 238. 

Mo.—^Pilkington v. Pilklngton, 93 S. 
W.2d 1068, 230 Mo.App. 669—Fen- 
ton V. Missourl Motor Distrihut- 
Ing Corporation, App., 62 S.W.2d 
218. 

Tex.—^Kimmell v. Tipton, Civ.App., 
142 S.W.2d 421—Foster v. Wood- 
ward, Clv.App., 134 S.W.2d 417, er¬ 
ror refused—J. R. Watkins Co. v. 
King, Civ.App., 83 S.W.2d 405— 
McMath Co. v, Staten, Civ.App,, 42 
S.W.2d 649, error dismissed. 
2&ehxittlng deposltioiis 

(1) Plaintiff's evidence taken In 
deposition is not conclusive on him, 
but is subject to contradiction by 
his testimony at the trial.—Cunnlng- 
ham V. Kansas City Public Service 
Co., 77 S.W.2d 161, 229 Ko.App. 174. 

(2) Plaintiffs were not bound by 
testimony of one of the plaintiffs In 
oral depositions, where that plalntiff 
clearly testifled to facts which re- 


butted or modified testimony In dep¬ 
ositions.—Foster v. Woodward, Tex. 
Civ.App., 134 S.W.2d 417, error re¬ 
fused. 

Showing dite care 
A positive statement of fact by 
plaintlff, establishing contributory 
negligence on his part, cannot, by 
subsequent testimony that state- 
ments might or might not be true, 
be rendered an affirmative showing 
of due care.—Stein v. General Neces- 
sities Corporation, 206 N.W. 104, 232 
Mich. 322. 

92. Conn.—^Klng v. Spencer, r61 A. 
103. 115 Conn. 201. 

Metss.—McFaden v. Nordblom, 30 N. 

B.2d 852, 307 Mass. 574. 

Mo.—Golden v. Onerem, App., 123 
S.W.2d 617. 

N.H.—Ross V. Burnham, 13 A.2d 733, 
91 N.H. 80—^Eeck v. Hlnkley, 6 A. 
2d 165, 90 N.H. 181—Sarkise v. 
Boston & M. R. R., 1-86 A. 332, 88 
N.H. 178—^Howe v. Amoskeag Mfg. 
Co., 174 A. 776, 87 N.H 122—Wat¬ 
kins y. Boston & M. R. R., 138 A. 
316, 83 N.H. 10. 

*‘If a party*B testimony consists 
only of a narrative of events in 
which he participated or which he 
observed, there is an obvious pos- 
I sibility that he may be mlstaken like 
any other wltness. In such a situa- 
tion, If other witnesses glve a dif¬ 
ferent version of the occurrence, his 
testimony must be welghed with 
theirs, and he wiH not be conclud- 
ed by his own statements.”—Harlow 
V. Laclair, 136 A. 12'8, 131, 82 N.H. 
606, 60 A.L.R 973. 

93. Conn,—^Januszewski v. Sargent, 
156 A. 68, 113 Conn. 767. 

Mass.—Brightman v. Blanchette, 80 
N.E.2d 864, 307 Mass. 684. 

Mo.—Golden v. Onerem, App., 123 S. 
W.2d 617—Tunget v. Cook, App., 
94 S.W.2d 921. 

N.H.—Ross V. Burnham, 13 A.2d 733, 
91 N.H 80—^Keck v. Hinteley, 6 A. 
2d 166, 90 N.H 181. 

94. Conn.—^King r. Spencer, 161 A. 
103, 116 Conn. 201. 

Mo .—Rowe V. United Rys. Co. of St' 
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Louis, 247 S.W. 443, 211 Mo.App, 
526. 

Tex.—^McMath Co. v. Staten, Civ. 
App., 42 S.W.2d 649, error dis¬ 
missed—Southern Surety Co. v. In- 
abnit, Civ.App., 1 S.W.2d 412— 
Southwestern Portland Cernent 
Co. V. Kezer, Civ.App., 174 S.W. 
661, writ refused. 

Plaliitlff’s ‘*8iippoBltlon” that de¬ 
fendant owed him *‘at least half” of 
the sum due him “did not destroy 
the other testimony in the case, 
which showed that . . . [de¬ 

fendant] either owed the whole ac- 
count or nothing at ali.'*—Gustafson 
V. Zunker, Tex. Civ.App., 257 S.W. 
1114, 1116. 
secuit of dzlver 

The rule that a plalntiff cannot 
I make out a better case than he has 
himself testifled to could not be ex- 
tended to preclude recovery from 
owner of bus Une in personal In- 
Jury action by a plalntiff who had 
signed written statements after ac¬ 
cident, stating that accident was 
not the fault of the bus drlver.— 
Worrell v. Worrell, 4 S.E.2d 343, 174 
Va. 11. 

Sstlmate of oost 

However, it was held, In a partner- 
ship accounting suit, that where tli« 
court accepted defendants' own es- 
tlmate of the probable cost of a wa- 
ter supply, the testimony of one de¬ 
fendant that the cost would prob- 
ably exceed the amount of the es- 
tlmate "is too vague a statement to 
contradict defendants' own esti¬ 
mates."—^Wilson v. Brown, 273 P. 
847, 849, 96 Cal.App. 140. 

95. Md.—Surry Lumber Co. v. Zis- 
sett, 133 A. 468, 150 Md. 494. 
Mass.—Murphy v. 'Smith, 29 N.E.2d 
726, 307 Mass. 64—Beebe v. Ran- 
dall. 23 N.E.2d 142, 304 Mass. 207 
—Smith V. Brown, 19 N.E.2d 732, 
302 Mass. 432—Baker v. Heming- 
way Bros. Interstate Trucking Co., 
12 N.B.2d 96, 299 Mass. 76—Cohen 
V. Martin, 11 N.E.2d 2, 298 Mass. 
425—Randall v. Boston, H B. & 
L. R. Co., 193 N.E. 829, 289 Mass. 
241—Sooserian v. Town Taxi, 191 
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a party may be mistaken in his testimony, like any 
other witness;96 in other words, a party is regard- 
ed as not bound by his testimony where there is 
contradictory evidence or circumstances which the 
trier of facts might fairly believe.97 Other author- 
ities, however, cxpressly refuse to allow a party to 
benefit by other evidence in the case which is in 
direct conflict with his own testimony,98 at least 
where his testimony is definite and positive, ciear 
beyond question, and unequivocal,99 or is as to facts 
within his knowledge on which his case turns,l or 
where the testimony relied on to help the party^s 
case involves a repudiation of his general trial the- 
ory.2 

A party is not bound by the testimony of his wit- 


nesses which conflicts with his own testimony,8 and, 
where his own testimony makes out a case, the con¬ 
tradictory testimony of his own witnesses does not 
destroy it as a matter of law.^ 

d. Docnmentaxy Evidence 

Authorities differ as to whether documentary evidence 
Is binding on, or may be impeached or contradicted by, 
the party fntroducing it. 

It has been said to be unquestionably the general 
rule that a party who introduces documentary evi¬ 
dence to support his contention vouches for its in- 
tegrity and is conclusively bound thereby.5 A more 
common statement is to the effect that a party in- 
troducing documentary evidence. is, at least if he 
introduces it without qualification or reservation,® 


N.E. 763, 2'87 Mass. 65—Joughin v. 
Federal Motor Transp. Co., 181 N. 
E. 754, 27<9 Mass. 408. 
l^.J.—'Schreiber v. Public Service Ry. 
Co., 98 A. 316, 89 N.J.Law 183— 
Graber v. Cormack, 148 A. 156, 7 
N.J.Misc. 1117. 

Availability of evidence introduced 
by adverse party generally see in¬ 
fra § 1046. 

No estoppel 

In tort action, plaintifC ordlnarily 
is not “estopped” to rely on other 
witnesses' testimony more favorable 
to her than her own in establishlng: 
defendanfs llabillty.—McFaden v. 
Nordblom, 30 N.B.2d 862, 307 Mass. 
674. 

Bule affalnst hnpeaolilng' wltxiess 

“The rule which does not permlt 
a party to impeach one of her own 
witnesses does not preclude her from 
provlng the truth of any particular 
fact by competent testimony In di¬ 
rect contradiction of that to which 
any of the witnesses called by her 
may have testifled; and a party tes- 
tifyin^ is in the same position in 
this regrard as that of any wltness 
not a party.”—Schreiber v. Public 
Service Ry. Co., 98 A. 316, 89 N.J. 
Law 183. 

Anditor’8 fbidliig's 

Evidence more favorable to hlm, 
within this rule. Is not llmited to 
more favorable evidence in the form 
of testimony, but Includes flndingrs 
of an auditor which are more fa¬ 
vorable than the party’s own testi¬ 
mony.—Murphy v. Smith, 29 N.E.2d 
726, 307 Mass. 64. 

Other positive testimony by party 
In action for injuries sustalned 
when struck by transformer beingr 
unloaded by others, plaintiff*s an- 
swer to question placlng him In posi¬ 
tion where transformer could not 
have fallen on him did not destroy 
force of plaintlfE's other positive and 
direct testimony.—Gulf Production 
Co. V. Adams, Tex.Civ.App., 49 S.W. 
2d 889, error refused. 


96. Mass.—Mltchell v. Lynn Flre & 
Police Notiflcation Co., 197 N.B. 
466, 292 Mass. r65—Hill v. West 
Bnd St. R. Co., 33 N.E. 582, 158 
Mass. 458, 459. 

N.J.—Graber v. Cormack, 14'8 A. 156, 
7 N.J.Misc. 1117. 

“A jury might well conclude that 
a party has made a mistake as to a 
fact as well as any other wltness, 
and therefore, If upon the whole mat¬ 
ter the Jury is of opinion that the 
plalntlff or defendant has proved the 
case, then the verdict should be for 
that party, although it rests upon 
testimony contrary to that given by 
the party, and despite the fact that 
the party gave testimony which, 
standlng alone, might preclude a re- 
covery. The mistake of a plalntlff 
or defendant cannot change facts 
proved by other witnesses.”—Schrei¬ 
ber V. Public Service Ry. Co., 98 A. 
316, 317, 89 N.J.Law 183. 

Well consldered case 
D.C.—^Alamo v. Del Rosario, 9*8 F. 
2d 328, 69 App.D.C. 47. 

97. Cal.—Glbson v. Mendocino Coun- 
ty, 105 P.2d 105, superseding, App., 
96 P.2d 1006—Parker v. Manches- 
ter Hotel Co., 86 P.2d 152, 29 Cal. 
App.2d 446—^Whicker v. Crescent 
Auto Co., 66 P.2d 749, 20 Cal.App. 
2d 240. 

Mass.—Orcutt v. Sigouin, 22 N.E.2d 
18, 302 Mass. 373—Jennings v. 

Bragdon, 194 N.E. 697, 289 Mass. 
695. 

23 C.J. p 50 note 61. 

Narrative testimony 

An injured party whose testimony 
consisted of a narration of eVents as 
they appeared to her at or immedi- 
ately prior to happening of accident 
causing injury was not conclusively 
bound by her own testimony as 
against circumstantial or other evi¬ 
dence bearlng on question of proxi¬ 
mate cause which the fact-flnding 
body might fairly have believed.— I 
Gibson v. Mendocino County, Cal., | 
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105 P.2d 105, superseding, App., 96 
P.2d 1006. 

98. Mo.—GrlflEln v. Mlssourl Power 
& Light Co., App., 99 S.W.2d 474 
—Tunget V. Cook, App., 94 S.W.2d 
921—McCullough V. Chlcago, R. I. 
& P. R. Co., App., 88 S.W.2d 400— 
Scogglns V. Miller, App., 80 S.W.2d 
724—Long v. Binnicker, 63 S.W.2d 
831, 228 Mo.App. 193—McCoy v. 
Home Oil & Gas Co., App., 60 S.W. 
2d 715. 

Va.—^Massie v. Plrmstone, 114 S.B. 
662, 134 Va. 460. 

99. N.H.—^Feuerstein v. Grady, 169 

A. 622, 86 N.H. 406. 

1. N.H.—Harlow v. Laclair, 136 A. 
128, 82 N.H. 606, 60 A.L.R. 973. 

Va.—Thalhimer Bros. v. Casci, 168 
S.B. 433, 160 Va. 439. 

2 . Mo. — Pabst V. Armbruster, App., 
91 S.W.2d 652. 

3. Mass.—Canavan v. George, 198 N. 

B. 270, 292 Mass. 245—^Harding v. 
Boston Elevated Ry. Co., 163 N.B. 
860, 265 Mass. 344. 

Mo.—^Ullom V. Grlfflth, App., 263 S. 
W. 876—^Albert v. United Rys. Co. 
of St. Louis, App., 232 S.W. 793. 
Wash.—Weinman v. Puget Sound 
Power & Light Co., 26 P.2d 396, 
176 Wash. 73. 

4. U.S.—^Maher v. Chlcago, M. & St. 
P. Ry. Co., C.C.A.I11., 278 P. 431. 

23 C.J. p 60 note 60. 

5. U.S.—Bamsdall Reflnlng Corpo¬ 
ration V. Bimamwood Oll Co., D.C. 
Wis., 32 F.Supp. 308. 

Ariz.—^Peters v. Taylor, 261 P. 446, 
31 Ariz. 169. 

Conclusiveness: 

And effect of documentary evi¬ 
dence generally see supra §§ 763- 
776. 

Of answers to Interrogatorie s see 
Depositlons $ 67 b and Equity § 
469 note 69. 

8 . La.—^Wylie v. Shreveport Rys. 
Co., App., 140 So. 716, afflrmed 146 
So. 513, 176 La. 193. 
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bound thereby,^ for ali purposes,* and cannot im- 
peach it,5 but vouches for its accuracy so far as 
the issue on which it bears is concemed;!® and, as 
appears supra § 774, ali parts of the document, 
whether in the part/s favor or against his inter- 
est, must be considered. The rule is subject to ex- 
ceptions so such a party may disprove facts stat- 
ed in the document,^2 and the nile does not apply 
where a document is introduced for the purpose of 


impeaching it on the ground of fraud;^^ fu-rther, 
a party introducing a document for one purpose is 
not bound by it for other purposes, and may con- 
tradict it as to other purposes. 

On the other hand, there is authority for the 
view that a party introducing documentary evi- 
dence is not bound thereby, and is not precluded 
from impeaching or contradicting it.^^ 


Tex.—Stancil v. Mills & Exports Co., 
Civ.App., 146 S.W.2d 787. 

XasnxaiLce polloy 

In suit to determlne right to pro- 
ceeds of Insurance policy, involvingr 
questlon whether Insured^s signature 
to appllcation for change of beneflcl- 
ary was forged, introduction by 
plaintiff of policy issued after alleg- 
ed change of beneflciary held not to 
preclude recovery under earlier pol¬ 
icy, where plaintiff expressly reserv- 
ed the light to contradict the valid- 
ity of any writing affecting change 
of beneflciary.—^Popalis v. Tanchura, 
173 A. 743, 114 Pa.Super. 204. 

7. Mich.—Groves v. Jones, 233 N. 

W. 376, 262 Mich. 446. 

N.T.—^Bandes v. Triborough Bridge 
Authority, 1 N.T.S.2d 921, 166 Misc. 
698. modifled on other grrounds 3 
N.Y.S.2d 768, 166 Misc. 731. 

Tex.—Seifert v, Brown, Civ.App., 58 
S.W.2d 117, error refused—Mc- 
Clung Const. Co. v. Langford Mo¬ 
tor Co., Civ.App., 83 S.W,2d 749. 

23 C.J. p 51 note 69. 

Oaxnlshee^s aaswar 
Tex.—Stancil v. Mills & Exports Co., 
Civ.App., 146 S.W.2d 787. 

Judgments 

Tenn.—^Black v. Nashville Banner 
Pub. Co., App., 141 S.W.2d 908. 
Affidfl-vtt of defense 

(1) In Pennsylvania a plaintiff of- 

fering in evldence an affldavit of de¬ 
fense, wlthout restriction or limlta- 
tion, is bound by its averments.— 
McCord V. Durant, 19 A, 489, 134 Pa. 
184—Crew Devick Co. v. Gibbon, 176 
A. 27, 115 Pa.Super. 595—^Dental 

Mfg. Supply Co. V. Southern Ry. Co., 
82 Pa.Super. 558. 

(2) The averments of fact in the 
aflldavlt ‘*must be grlven due credit.” 
—^Buehler v. United States Fashion 
Piate Co., 112 A. 632, 634, 269 Pa, 
428—^Kull V. Mastbaum & Fleisher, 
112 A. 631, 632, 269 Pa. 202. 

(3) If plaintiff offers no testlmony 
in contradiction, “the averment of 
fact in the aflidavlt of defense must 
be accepted as proven.”—^Pldellty & 
Casualty Co. of New York v. Brua, 
10 Pa.Dlst. & Co. 676. 

(4) Where, on the tiial of an ac- 
tion on a contract, plaintiff offered 
in evldence a portlon of the aifldavlt 
of defense to show defendant*s ad- 
mlssion as to what the terms of the 


contract were, this does not estop 
plaintiff from showlng by his own 
testlmony that the contract was not 
in all particulars as admitted by de¬ 
fendant.—Wame v. Johnston, 48 Pa. 
Super. 98. 

Signatore on letters offered in evi- 
dence by a party of his own volltlon, 
unconditlonally, and without limita- 
tion to a speciflc purpose, cannot be 
questioned by hlm.—^Hibernia Securi- 
ties Co. V. United Mfg. Co., 69 P.2d 
384, 154 Or. 369. 

8 . U.S.—Snell Isle v. Commissioner 
of Intemal Revenue, C.C.A.Pla., 
90 P.2d 481, certiorari denied 68 
S.Ct. 120, 302 U.S. 734, 82 L.Bd. 
568. 

Tex.—^Masterson v. Bouldln, Civ. 
App., 161 S.W.2d 301, error refused 
—Stancil V. Mills & Exports Co., 
Civ.App., 146 S.W.2d 787. 

9. 111.—Cuneo Press Co. v. Indus- 
trial Commlssion, 173 N.B. 470, 
341 111. 669. 

Tex.—^McClung Const. Co. v. Lang- 
ford Motor Co., Civ.App., 33 S.W. 
2d 749. 

23 C.J. p 61 note 69. 

Bule applied 

(1) To bank commissioner^s In- 
ventory,—Goldsworthy v. Anderson, 
21 P.2d 718, 92 Colo. 446, 87 A.L.R. 
1396. 

(2) To hospital record.—Cuneo 
Press Co. v. Industrial Commlssion, 
173 N.B. 470, 341 111. 669. 

Xiog of vessel 

Master of vessel cannot impeach 
his own log, especially when log en- 
try is corroborated by disinterested 
person.—The President Madlson, D. 
C.Wash., 13 P.Supp. 692, afflrmed, C 
C.A., 91 F.2d 835. 

10. Tex.—^Masterson v. Bouldln, 
Civ.App., 151 S.W.2d 801, error re¬ 
fused—Stancil V. Mills & Bxports 
Co., Civ.App., 146 S.W.2d 787. 

11. Ariz.—^Peters v. Taylor, 261 P. 
446, 31 Ariz. 169. 

Tex.—^Masterson v. Bouldln, Civ. 
App., 161 S.W.2d 301, error re¬ 
fused. 

12. Tex.—^Masterson v. Bouldln, su¬ 
pra. 

13. U.S.—Snell Isle v. Commission¬ 
er of Intemal Revenue, C.C.A.Fla., 

90 F.2d 481, certiorari denied 68 
S.Ct. 120, 302 U.S. 734, 82 UEd. 
568. 


The paxty 1b not estopped from 
showlng that the document constl- 

tutes part of a fraudulent scheme._ 

Peters v. Taylor, 261 P. 446, 81 Ariz. 
169—23 C.J. p 61 note 68 [e]. 

14. U.S.—^Kohler v. Cllne Electric 
Mfg. Co., D.C.IIL, 28 P.2d 405, af¬ 
flrmed, C.C.A., Cllne Electric Mfg. 
Co. V. Kohler, 27 P.2d 638, certio¬ 
rari denied 49 S.Ct 82, 278 U.S 
646, 73 L.Ed. 669. 

Tex.—^Masterson v. Bouldln, Civ. 
App., 161 S.W.2d 301, error refused 
—Box V. Ussery, Civ.App., 108 S. 
W.2d 230, error dismissed. 
Purposes for which evldence avail- 
able see infra §§ 1046, 1046. 
Opponentes pleadlngs In pxlor suit 
Cal.—Thompson v. Municlpal Bond 
Co., 78 P.2d 274, 23 Cal.App.2d 402. 
XTo estoppel '' 

Tex.—Masterson v. Bouldln, Civ. 
App., 151 S.W.2d 301, error re¬ 
fused. 

Beport of auditor 
Plaintiff was not bound by flndings 
in an auditor's report that defendant 
automoblle owner was not respon- 
slble for the negllgent operatlon of 
his automoblle by a third person, 
notwithstanding plaintiff himself in¬ 
troduced the report to show the flnd¬ 
ings of negligence of the operator.— 
Boyas v. Raymond, 20 N.E.2d 411, 
302 Mass. 519. 

15. Mass.—^Kelley v, Jordan Marsh 
Co., 179 N.B. 299, 278 Mass. 101. 
R.I.—^Luther v. Greenberg, 199 A. 

746, 747, 61 R.I. 20. 

28 C.J. p 61 note 68. 

“The manner in which this case 
was tried cannot change the char¬ 
acter of the writing, or the proba¬ 
tive value of the statements that it 
contains.”—^Luther v, Greenberg, su¬ 
pra. 

Bule applied 

(1) To books of account.—^Long 
Beach Brick Co. v. De Dodson, 285 
P. 382, 104 Cal.App. 99. 

(2) Effect of books of account as 
evldence generally see supra § 768. 

(3) To flnancial statements.—Bir- 
ney v. Solomon, 181 N.E. 318, 348 
111. 410. 

(4) To hospital records.—Wolfe v. 
Checker Taxi Co., 12 N.B.2d 849, 299 
Mass. 225—^Kelley v. Jordan Marsh 
Co., 179 N.B. 299, 278 Mass. 101— 
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§ 1041 


A deposition is regarded by some authorities as 
conclusive and binding on the party introducing it 
in evidence,!® but others hold to the contrary.17 

§ 1041. Evidence as to Value 

The price pald for property Is not conclusive evi¬ 
dence of actual value; nor Is selllng price alone sufficient 
to establlsh market value. 

The price paid for property,is reali9 or person- 


al,20 or the market value of an article,^^ is not 
conclusive evidence of actual value; nor is selling 
price alone sufficient to establish market value.22 
Evidence of a state bank commissioner’s order that 
certain notes be charged off as worthless has been 
held not conclusive on the question of their value.^^ 

Corporate assets and stocks, The book value of 
a corporationes assets is not conclusive as to their 
actual present value.^^ The price paid^S or of- 


Kewman v. Levlnson, 166 N.E. 122, 
266 Mass. 264. 

(6) To tax deeds.—^Willard Georgre 
Hotel Co. V. Warden, 278 P, 898, 99 
CaLApp. 401. 

(6) To wrltten statements of In- 
jured employee's physician offered in 
evidence "by employee.—^Independ- 
ence Indemnity Co. v. Polk, Tex.Civ. 
App., 14 S.W.2d 330, error dismlssed. 
Xetters 

(1) The rule stated In the text ap- 
plles to letters.—Stallings v. De 
Bardeleben Coal Co., 96 S.E. 708, 22 
Ga.App. 600. 

(2) A letter written by the ad¬ 
verse party is not binding: on a party 
T^ho introduces it for the purpose of 
attacking: the credibility of the ad¬ 
verse party's witness.—Joe Lyons 
Machinery Co. v. Wiegrel, 271 S.W. 
338, 168 Ark. 672. 

Pleadlnsv 

(1) Where plaintiff introduced in 
evidence defendant*s answer, he was 
not concluded by parts thereof ad¬ 
verse to his case, or estopped to con- 
tradict them.—^Phillips v. Anderson, 
128 S.E. 922, 34 Ga.App. 190. 

(2) A defendant introducing: the 
petition filed in another case against 
him, involving the same issues, does 
not admit the truthfulness of the 
statements made therein, but is 
bound by it as showing that such 
statements were made.—^Knight v. 
Cecil, 235 P. 1107, 110 Okl. 67. 

(3) Value of pleadings as evidence 
generally see supra S 772. 
Iiurtmiiien.t attacked Iu pleadlngrs 

A plamtifC attacking an instru- 
ment in his pleadings as constituting 
fraud was not bound by its contents 
when offering it in evidence to prove 
that it did not contain true facts 
about parties’ transaction.—Univer- 
sal Credit Co. v. Boling, Tex.Civ. 
App., 108 S.W.2d 836. 

Bes Judicata 

Rule that litigant, offering state- 
ment of adversary as evidence, is 
bound thereby, has no application 
where adversary’s pleadings are of¬ 
fered on plea of res Judicata.—Jud- 
kins v. Doty, Tex,Civ.App., 27 S.W. 
2d 688, error dismissed. 

16. U.S.—Jacobson v. Hahn, C.C.A. 

N.T., 88 F.2d 433, modifying, D.C., 

14 F.Supp. 339. 


Mo.—Orlann v. Laederich, 92 S.W. 
2d 190, 338 Mo. 783—Costello v. 
Pitcairn, App., 116 S.W.2d 267— 
Conaghan v. Dean, App., 96 S.W.2d 
924—^McLain v. Atlas Assur. Co.. 
Limited, of London, England, App., 
67 S.W.2d 849. 

Or.—^Nicolai-Neppach Co. v. Smith, 
58 P.2d 1016, 154 Or. 460, 107 A. 
L.R. 1124. opinion adhered to 60 
P.2d 979, 164 Or. 450, 107 A.L.R. 
1124. 

S.D.—Clute V. Des Moines Mut. Hali 
& Cydone Ins. Ass'n, 170 N.W. 164, 
41 S.D. 311, rehearing denied 171 
N.W. 817, 41 S.D. 674. 

17. Cal.—^Lewls v. Southern Call- 
fornla Edison Co., 2 P.2d 419, 116 
Cal.App. 44—Weir v. New York 
Life Ins. Co., 266 P. 996, 91 Cal. 
App. 222. 

Ky.—Chesapeake Stone Co. v. Fos- 
sett. 100 S.W. 825, 30 Ky.L. 1176. 

N.C.—^Hershey Corporation v. At¬ 
lantic Coast Line R. Co., 176 S.E. 
266, 207 N.C. 122. 

Utah.—Brooks v. Scoville, 17 P.2d 
218, 81 Utah 163. 

70 C.J. p 1169 note 84. 

Contradictlng one’s own witness gen¬ 
erally see the C.J.S. title Witness- 
es § 630, also 70 C.J. p 1166 note 77 
—^p 1160 note 90. 

18. lowa.—Curtis v. Town of Dun- 
lap, 210 N.W. 800, 802, 202 lowa 
688, citlng Ck>zpua Juxls. 

Mont.—^Doyle v, Union Bank & Trust 
Co., 59 P.2d 1171, 102 Mont. 663, 108 
A.L.R. 1047. 

19. U.S.—^Plant v. Walsh, D.C.Conn., 
43 F,2d 266. 

Mo.—City of St. Louis v. Tumer, 66 
S.W.2d 942, 331 Mo. 834. 

Wash,—Grosgebauer v. Schnelder, 31 
P.2d 90, 177 Wash. 43. 

22 C.J. p 180 note 64. 

The selling pxlo» of oontlguons 

land is not conclusive.—Rlce v. Rice, 

138 N.W. 1111, 168 lowa 128. 

The agreed pxice is not necessarl- 

ly conclusive as to fair value.—^U. S. 

V. Gideion-Anderson Co., D.C.Mo., 16 

F.Supp. 627. 

2a Ga.—^Lamon v. Perry, 126 S.B. 
907, 33 Ga.App. 248. 

N.Y.—^People v. Public Service Com- 
misslon, 104 N,B. 952, 210 N.Y. 466, 
modifying 143 N.Y.S. 148, 168 App. 
Div. 261, and reargument denied 
106 N.B. 1096, 211 N.Y. 533. 
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Prloe obtalned at auotion sale 
Mo.—^Bachos v. Chicago, R. L & P. Ry. 

Co., App., 61 S.W.2d 416. 

22 C.J. p 186 note 66—23 C.J. p 61 note 
75. 

Pxloe offered 

Cal.—Otten v. Spreckles, 141 P. 224, 
23 CaLApp. 251. 

22 C.J. p 184 note 33 [a]. 

Motor vehlole 

Ala.—^Warrant Warehouse Co. v. 

Cook, 96 So. 282, 209 Ala. 60. 

Mont.—^Evankovich v. Howard Plerce, 
Inc., 8 P.2d 663, 91 Mont. 344. 

Wash.—Cline v. Northern Pac. Ry. 

Co., 211 P. 878, 123 Wash. 86. 

42 C.J. p 1297 note 10. 

Foroed sale 

The amount paid for personal prop¬ 
erty at a forced sale is not conclu¬ 
sive as to its value. 

Ind.—Stott V. Harrison, 73 Ind. 17. 
Pa.—In re Alldred, 79 A. 143, 229 Pa, 
632. 

22 C.J. p 186 note 67—23 C.J. p 67 
note 37. 

Tradlng value 

The amount agreed on as the trad¬ 
lng value of property may be prima 
facie evidence of its true value, but 
is not conclusive.—Tydlngs v. Far- 
rington Auto Co., 189 111.App. 387. 

21. U.S.—Findlay v. Pertz, Ohio, 74 
F. 681, 20 C.C.A. 662. 

IlL—Waldo V. Gray, 14 111. 184. 

22. Ga.—Collins & G. R. Co. v. 
Beasley, 136 S.E. 167, 36 Ga.App. 
241. 

Mont.—^Hvankovich v. Howard Pierce, 
Ina, 8 P.2d 653, 91 Mont. 344. 
Wash.—Crosby v. Kitsap County, 281 
P. 494, 164 Wash. 212. 

23 C.J. p 57 note 62. 

Contraot prloe of commodlty sold 
is not necessarily its market value on 
date of sale.—Garrard v. Southern 
Cotton Oil Co., 132 S.E. 234, 36 Ga. 
App. 137. 

Trade-ln value, in exchange of 
properties, is not conclusive proof 
of market value.—^Bd S. Hughes Co. 
V. Scott. Tex.Clv.App., 46 S.W.2d 1111. 

23. Ean.—^Bushey v. CofCman, 201 P. 
1103, 109 Kan. 662. 

24. Pa,—^Jarvis v. Bell, 146 A. 163, 
296 Pa, 568. 

25. Colo. — Otis & Co. V. Grlmes, 48 
P.2d 788, 97 Colo. 219. 
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fered^® for corporate stock is not conclusive as to 
its actual value, except in the absence of other evi- 
dencej^*^ nor is price paid conclusive as to its mar- 
ket value.^® The value of corporate assets is not 

E. SUFFICIENCT 

§ 1042. In General 

A verdfct or ffnding must be based on the evidence, 
and cannot rest on conjecture, suspiclon, or mere possi- 
bllfties. It must be supported by legal and substantial 
evidence, and cannot be based on evidence whlch is In- 


conclusive as to the value of preferred stock,-29 
nor is the book value of corporate stock conclusive 
evidence of its value.20 


OF EVIDEN-CE 

herently Incredible or opposed to natural laws, common 
knowledge and experlence, or established physical facts. 

A verdict or finding must be based on the evi¬ 
dence and must be based on the facts proved.21 Un- 


Utah.—Beaver Drugr Co. v. Hatch, 
217 Pa. 695, 61 Utah 597. 

Welght and sufBciency of evidence 
ae to value of corporate stock see 
infra § 1049. 

lOarket anotatiozis 

U.S.—^Mandelbaum v. Goodyear Tire 
& Rubber Co., C.C.A.Iowa, 6 P.2d 
818. 

N.T.—^Kahle v. Mount Vemon Trust 
Co., 22 N.T.S.2d 454. 

ae. lowa.—^Morril v. Bentley, 126 N. 
W. 155. 

27. N.T.—Pett V. Spiegel, 202 N.T.S. 
650. 

28- TJ.S.—^Heiner v. Crosby, C.C.A. 
Pa., 24 P.2d 191, afflrming, D.C., 
Crosby v. Heiner, 12 P.2d 604. 

Pa.—Chestnut Hili & Spring House 
Tump. Road Co, v. Montgomery 
County, 76 A. 726, 228 Pa. 1. 

29. TJ.S.—Oxford Paper Co. v. U. S., 
Ct.Cl., 52 F.2d 1008, supplemented 
56 F.2d 895. 

30. R.I.—Cook V. Dunbar, 18 A.2d 
658. 

31. TJ.S.—Southern Ry. Co. v. Stew- 
art, C.C.A.MO., 119 F.2d 86, modi- 
jpylng 116 F.2d 317, certiorari grantn 
ed 62 S.CL 71—Gay, Sulllvan & Co. 

V. Glaser, Crandell Co., C.C.A-I11., 
102 F.2d 149. 

Ark.—^Hough v. Leech, 62 S.W.2d 14, 
187 Ark. 719—^International Har- 
vester Co. of America v. Hawkins, 
24 S.W.2d 340, 180 Ark. 1066. 

CaL—^Adrlan v. Guyette, 69 P.2d 197, 
21 CaLApp.2d 306. 

Del.—Gibson v. Gillespie, 152 A. 689, 
4 W.W.Harr. 331. 

Idaho.—^McMaster v. Warner, 258 P. 
647, 44 Idaho 544. 

Ind.—^New York Cent. R. Co. v. Green, 
16 N.E.2d 748, 106 Ind.App. 488. 

Ky.—Oliver v. Clark, 273 S.W. 46, 209 
Ky. 519. 

Da.—^Becker v. Ashley, App., 160 So. 
74. 

Me.—Ogunauit Beach Dist. v. Per- 
kins, 21 A.2d 660—Cooper & Co. v. 
American Can Co., 163 A. 889, 130 
Me. 76—^Emery v. Fisher, 148 A. 
677, 128 Me. 453. 

Mass.—^Bdward Rose Co. v. Globe & 
Rutgers Pire Ins. Co., 160 N.E. 
306, 262 Mass. 469. 

Mlch.—Joldersma v. Muskegon De- 
velopment Co.. 282 N.W. 229, 286 


Mich. 520—Michigan Aero Club v. 
Shelley, 278 N.W. 121, 283 Mich. 401 
—^Albers v. Pommerening, 278 N.W. 
108, 283 Mich. 389. 

Mo.—^Isreal v. Fanchon & Marco, 
App., 58 S.W.2d 774. 

N.C.—Sampson v. Jackson Bros. Co., 
166 S.B. 181. 203 N.C. 413—Shu- 
ford V. Scruggs. 161 S.B. 316, 316, 
201 N.C. 686, clting Corpus JUris— 
Denny v. Snow, 155 S.E. 874, 199 N. 
C. 773, Quoting Corpus Juris. 

Or.—Storia v. Spokane, Portland & 
Seattle Transp. Co., 297 P, 367, 136 
Or. 316, rehearing denied 298 P. 
1065, 136 Or. 316. 

Pa.—Rosenthal v. Ostrow, 134 A. 384, 
385, 287 Pa. 87, guotlng Corpus 
Jozls —^Bradley v. Rhodes, 188' A. 
664, 124 Pa.Super. 161. 

R. I.—Grande v. Boston Mut. Life Ins. 
Co., 193 A. 516, 68 R.L 602. 

S. C.—McMillan v. Southern Ry.-Caro- 
llna Division, 13 S.E.2d 915, 196 S. 
C. 373. 

Tex.—^Federal TTnderwriters Ex- 
change v. Chambers, Civ.App., 139 
S.W.2d 849—Southwestem Paper 
Co. of Dallas v. Campbell, Civ.App., 
97 S.W.2d 520, error dismissed— 
Klarr v, Cockerham, Civ.App., 71 S. 
W.2d 906, error dismissed—^Morgan 

V. Maunders, Civ.App., 37 S.W.2d 
791, error dismissed. 

Va.—Hufl! V. HufC, 129 S.B. 219, 143 
Va. 46. 

Wash.—Prentlce Packing & Storage 
Co. V. United Pac. Ins. Co., 106 P. 
2d 314, 6 Wash.2d 144. 

Wis.—^Rosenbluth v. State, 269 N.W. 

292, 222 Wis. 623. 

23 C.J. p 61 note 76. 

There must be some reasonable 
basis in testimony for verdict and 
Judgment.—^Depfer v. Walker, 169 So. 
660, 123 Fla. 862, 126 Fla. 189. 
Paxtlcular klud of evidence 
Proof of a fact need not be made 
by any particular kind or class of 
evidence. 

Ark.—^Plunkett-Jarrell Grocer Co. v. 
Freeman, 92 S.W.2d 849, 853, 192 
Ark. 380, citing Corpus Juris. 

Ind.—Sulllvan v. Indianapolis, C. & 

W. Tract. Co., 103 N.B. 860, 66 Ind. 
App. 407. 

▼erdlot cannot be based on sy nu 
pathy, but must be grounded in evi¬ 
dence Justifylng it. 
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Me.—^Byron v. 0’Connor, 163 A. 809, 
130 Me. 90. 

Va.—^Harris v. Howerton, 194 S.B. 
692. 169 Va. 647. 

Frobabillty cannot take place of 
evidence on disputed point. 

Ariz.—Monaghan v. Bames, 61 P.2d 
168, 48 Ariz. 213. 

Fla—Babcock v. Flowers, 198 So. 
326. 

Conviotlon 

Bvery trler of facts should decide 
case on conviction reached from con- 
sideration of evidence.—Chicago Ry. 
Eoiuipment Co. v. felair, CC.A., 20 F. 
2d 10. 

Mere olaim cannot stand in the 
place of evidence and operate as 
proof, and facts not made to appear 
must be taken as not existing.— 
Michigan Aero Club v. Shelley, 278 N. 

W. 121, 283 Mich. 401. 

Suggestione 

(1) Litigantes rlghts are deter- 
mined on evidence tending to prove 
issues, not on evidence raising sug- 
gestions.—^Lopa v. Smith, 174 N.E. 
268, 37 Ohlo App. 346, afilrmed Smith 
v. Lopa, 174 N.E. 736, 123 Ohlo St. 
213. 

(2) Suggestions of counsel, how- 
ever plausible, cannot take place of 
evidence. 

U.S.—^U. S. V. Coal Cargo of the 
Henry County, D.C.Pa., 11 F.2d 806, 
afflrmed, C.C.A., 11 F.2d 809, cer¬ 
tiorari denied U. S. v. A Cargo of 
About 3,263 Tons of Coal, 47 S.Ct. 

92, 273 U.S. 696, 71 L.Ed. 846—U. 
S. V. Coal Cargo of The Frauklln 
County, D.C.Pa., 11 F.2d 806, af- 
drmed, C.C.A., 11 F.2d 809, cer¬ 
tiorari denied U. S. v. A Cargo of 
About 3,248 Tons of Coal, 47 S.Ct. 

93, 273 U.S. 696, 71 L.Ed. 846. 

Mo.—^Long-Costello v. Rlder, App., 7 
S.W.2d 387. 

Xnsufflolency for instruoted verdict 

Where the evidence is Insufflclent 
to support an Instructed verdict, then 
a Jury’s finding thereon to the con- 
trary is suflaclently supported.—^Eing 
& King V. Porter, Civ.App., 256 S.W. 
627, setting aside 229 S.W. 646, in 
conformance to answers to certlfled 
duestlons 252 S.W. ]^022, 113 Tex. 
198. 
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der this well established rule the verdict or finding I cannot rest on surmise®^ or speculation.*® Like- 


zro alder from adver8ary’B weakiiess 

(1) Litigants must prevail on the 
strenffth of their own cases and not 
on the' weakness of their adversaries. 

_^McFarland v. Commercial Boller 

Works, Wash., 116 P.2d 288. 

(2) In suit on double Indemnity 
provislons of Industrial policies 
whlch excepted death by suiclde, bas- 
inff of flnding for plaintlff on trial 
wlthout jury on insurer’s failure to 
sustain affirmative defense of suiclde, 
rather than on proof produced by 
plaintlff, held reversible error.—Cock- 
croft V. Metropolitan Life Ins. Co., 
189 A. 687, 126 Pa.Super. 298. 

(3) In action to contest wlll, the 
burden of proof is on plaintlff on 
the Issue of undue Influence on the 
part of testator’s wife, and it Is im- 
matenal that the wife dld' not testi- 
fy, although present, If plaintlff 
falled to Show any undue influence. 
—Frohman v. Lowenstein, 260 S.W. 
460, 303 Mo. 339. 

Proof of connteroloim 
The same character of proof is re- 
auired to establish a counterclalm 
as is required to sustain any other 
claim.—Bethlehem Steel Co. v. U. S., 
76 CtCL 846. 

32. U.S.—^Pennsylvania R, Co. v. 
Chamberlain, N.Y., 63 S.Ct. 391, 288 

U. S. 333, 77 L.Ed. 819, reversing. C. 
C.A„ Chamberlain v. Pennsylvania 
R. Co., 69 F,2d 986, certiorari grant- 
ed Pennsylvania R. Co. v. Cham¬ 
berlain, 63 S.Ct, 93, 287 U.S. 689, 
77 L.Ed. 614—Southern Ry. Co. v. 
Stewart, C.C.A.Mo., 119 F.2d 86, 
modifymg 116 P,2d 317, certiorari 
granted 62 S.Ct. 71—U. S. v. Sandi- 
fer, C.C.A.La., 76 F.2d 661—Brown 

V. Maryland Casualty Co., C.C.A. 
Mo., 66 F.2d 169—Cudahy Packing 
Co. V. U. S., D.C,I11., 37 F.Supp. 
663—Samuel v. George Weidemann 
Co., C.C.A.Ky., 296 F. 814. 

Ala,—Goodwyn v. Union Sprlngs Gu- 
ano Co., 163 So. 246, 228 Ala, 173. 
Arlz.-—Sali River Valley Water Us- 
ers’ Ass’n v. Blake, 90 P.2d 1004, 
63 Arlz. 498. 

Ark.—Lewis v, Jackson, 83 S.W.2d 
69, 191 Ark. 102. 

CaL—Smith v. Schumacker, 86 P.2d 
967, 30 Cal.App.2d 251, certiorari 
denied 69 S.Ct. 1046, 807 U.S. 646, 
83 L.Ed. 1626. 

Colo.—^Neal v. Wilson County Bank, 
263 P. 18, 83 Colo. 118. 

Conn.—Braithwaite v. Lee, 2 A.2d 
380, 126 Conn. 10—Meagher v. 

Colonlal Homes Co., 146 A. 609, 109 
Conn. 343. 

111.—Kanne v. Metropolitan Life Ins. 

Co., 34 N.E.2d 732, 310 IlLApp. 624. 
lowa.—Harris v. Chicago, M., St. P. 
& P. R. Co., 278 N.W. 338, 224 lowa 
1319—Field V. Southern Surety Co. 
of New York, 235 N.W. 671, 211 
lowa 1239. 


Kan.—Lukens v. Kellogg. 274 P. 226, 
127 Kan. 668. 

Ky.—Magness’ Adm’x v. Hutchlnson, 
117 S.W.2d 1041, 274 Ky. 226— 
Chesapeake & O. Ry. Co. v. Crider, 
260 S.W. 499, 199 Ky. 60. 

Me.—Crowley’s Case. 153 A. 184, 130 
Me. 1—^Adams v. Ketchum, 161 
A. 146, 129 Me. 212. 

Md.—Thompson v. Sun Cab Co., 184 
A. 676. 170 Md. 299. 

Mass.—^Herlihy*s Case, 166 N.E. 666, 
267 Mass. 232—^Edward Rose Co. v. 
Globe & Rutgers Fire .Ins. Co., 160 
N.E. 306. 262 Mass. 469. 

Miss.—Missouri Pac. Transp. Co. v. 
Beard, 176 So. 166, 179 Miss. 764— 
Columbus & G. R. Co. v. Coleman, 
160 So. 277, 172 Miss. 614. 

Mo.—Curtis V. St. Louls Materlal & 
Supply Co., App., 64 S.W.2d 736. 
Nev.—^Deiss v. Southern Pac. Co., 
63 P.2d 332, 66 Nev. 161, denying 
rehearing 47 P.2d 928, 66 Nev. 161. 
N.H.—Russell v. Boston & M. R. R.. 
141 A. 227, 83 N.H. 246—Nadeau v. 
Stevens, 111 A. 749, 79 N.H. 502. 
N.Y.—^Demjanik v. Kultau, 274 N.Y. 
S. 387, 242 App.Dlv. 266—Manu- 
facturers* Liability Ins. Co. of New 
Jersey v. McQuade Stevedoring Co., 
193 N-Y.S. 67, 200 App.Div. 470— 
Wass V. Western Union Telegraph 
Co., 10 N.Y.S,2d 966. 

N.C.—Bunn v, Harris, 6 S.B.2d 149, 
216 N.C. 366—Sampson v. Jackson 
Bros. Co., 166 S.E. 181, 203 N.C. 
413. 

Okl.—Pace v. Ott, 115 P.2d 263— 
Mackey v. Jarvis, 69 P.2d 662, 180 
Okl. 404—Oklahoma City v. Mc- 
Allister, 60 P.2d 361, 174 Okl. 208. 
S.C.—^McMillan v. Southern Ry.- 
Carolina Division, 13 S.E.2d 919, 
196 S.C. 373. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Sutton, 104 S.W.2d 834, 21 Tenn. 
App. 31. 

Tex.—^Houston Pire & Casualty Ins. 
Co. V. Biber, Civ.App., 146 S.W.2d 
442, error dismissed, judgment cor- 
rect—^Wells v. Henderson, Civ. 
App., 78 S.W.2d 683, error refused 
—Rouse V. Mlinar, Civ.App., 63 S. 

W.2d 1093—Woodward-Wanger Co. 
V. Nelson, Civ.App., 11 S.W.2d 371 
—^Hall Music Co. v. Robinson, Civ. 
App., 7 S.W.2d 626—^Kirby Lumber 
Co. V. Boyett, Civ.App., 221 S.W. 
669, dismissed for want of juris- 
diction—Modern Woodmen of 
America v, Atcheson, Civ.App., 219 
S.W. 637, dismissed for want of 
Jurisdiction. 

Utah.—^Dem Inv. Co. v. Carbon 
County Land Co., 76 P.2d 660, 94 
Utah 76. 

Vt.—Johnson v. Burke, 183 A. 496, 
108 Vt. 164—Wellman v. Wales, 
129 A. 317, 98 Vt. 437. 

Wis.—^Ledvina v. Ebert, 296 N.W. 

110, 237 Wis. 368. 

23 C.J. P 52 note 78. 
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33. U.S.—^Pennsylvania R. Co. v. 
Chamberlain, N.Y., 63 S.Ct. 391, 288 

U. S. 333, 77 L.Ed. 819, reversing, 
C.C.A., Chamberlain v. Pennsyl¬ 
vania R. Co., 69 P.2d 986. certio¬ 
rari granted Pennsylvania R. Co. 

V. Chamberlain, 63 S.Ct. 93, 287 

U. S. 689, 77 L.Ed. 614—U. S. v. 
Sandifer, C.C.A.La., 76 P.2d 651— 
Sears, Roebuck & Co. v. Peterson, 
C.C.A.Minn., 76 P.2d 243—Stano- 
lind Oil & Gas Co. v. Kimmel, C. 
C.A.Okl., 68 F.2d 620—Cudahy 
Packing Co. v. U. S., D.C.I11., 37 
F.Supp. 663—^Wallar v. Southern 
Pac. Co., D.aCal., 37 F.Supp. 476 
—Thonnesen v. Montgomery Ward 
& Co., D.C.N.Y.. 33 F.Supp. 81— 
Samuel v. George Weidemann Co., 
C.C.A.Ky.. 296 F. 314. 

Ala.—^Harbin v. Moore, 176 So. 264, 
234 Ala. 266—Georgia Power Co. 

V. Edmunds, 171 So. 256, 233 Ala. 
273—Goodwyn v. Union Springs 
Guano Co., 153 So. 246, 228 Ala. 
173—Continental Casualty Co. v. 
Paul, 95 So. 814, 209 Ala. 166, 30 
A.L.R. 802—Southern Ry. Co. v. 
Clark, 170 So. 93, 27 Ala.App. 244. 

Arlz.—Salt River Valley Water Us- 
ers' Ass’n v. Blake, 90 P.2d 1004, 
63 Ariz. 498. 

Ark.—^Industrial Machinery Co. v. 
Timbrook, 161 S.W.2d 666—Mal- 
vern Gravcl Co. v. McMillan, 139 
S,W.2d 390, 200 Ark. 886—Defries 
V. Batesville White Lime Co., 132 
S.W.2d 169, 198 Ark. 986—Missouri 
Pac. R. Co. V. Wright, 126 S.W.2d 
609, 197 Ark. 933—^Missouri Pac. R. 
Co. V. Holmes, 124 S.W.2d 14, 197 
Ark. 676—Coca-Cola Bottling Co. 
V. Wood, 123 S.W.2d 614, 197 Ark. 
489—Missouri Pac. Transp. Co. v. 
Bell, 122 S.W.2d 968, 197 Ark. 260 
—Missouri Pac. Transp. Co. v. 
Jones, 122 S.W.2d 613, 197 Ark. 79 
—^Brown v. Dark, 119 S.W.2d 629, 
196 Ark. 724—St. Louls-San Fran- 
cisco Ry. Co. v. Evans, 109 S.W.2d 
918, 194 Ark. 1166—Interurban 

Transp. Co. v. Reeves, 108 S.W.2d 
694, 194 Ark. 321—Mutual Life 
Ins. Co. of New York v. Sprlnger, 
104 S.W.2d 196, 193 Ark. 990— 
Chicago, R. I. & P. Ry. Co. v. Ma¬ 
nus, 100 S.W.2d 268, 193 Ark. 897 
—^Kum V. Teague, 94 S.W.2d 1037, 
192 Ark. 687—^Marathon Oil Co. v. 
Sowell, 88 S.W.2d 82, 191 Ark. 865 
—Mutual Ben. Health & Accident 
Ass’n V. Basham, 87 S.W.2d 688, 
191 Ark. 679—Lewis v. Jackson, 83 
S.W.2d 69, 191 Ark. 102—South- 
westem Gas & Electric Co. v. 
May, 78 S.W.2d 387, 190 Ark. 279— 
Turner v. Hot Springs St. Ry. Co., 
76 S.W.2d 676, 189 Ark. 894—Na¬ 
tional Life & Accident Ins. Co. v. 
Hampton, 72 S.W.2d 643, 189 Ark. 
377—^Hough V. Leech, 62 S.W.2d 
14, 187 Ark. 719—^International 

Harvester Co. of America v, Haw- 
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wise, under the above mentioned well established rule [ a verdict or finding cannot rest on conjecture.®^ Like- 


klns, 24 S.W.2d 340, 180 Ark. 1056 
—St. Louis-San Francisco By. Co. 
V. Smlth. 19 S.W.2d 1102, 179 Ark. 
1015. 

Cal.—Sweeney v. Metropolitan Life 
Ins. Co., 92 P.2d 1043, 30 Cal.App. 
2d 767-^mIth V. Schumacker, 85 
P.2d 967, 30 Cal.App.2d 251—Adri- 
an V. Guyette, 69 P.2d 197, 21 Cal. 
App.2d 306. 

Conn.—^Meagrher v. Colonial Homes 
Co., 146 A. 609, 109 Conn. 343. 
Idaho.—Osier v. Consumers* Co., 239 
P. 735, 41 Idaho 268. 

Ind.—J. C. Penney, Inc., v. Keller- 
meyer, 19 N.!E!.2d 882, 107 Ind.App. 
253, rehearingr denied 22 N.E.2d 
899, 107 Ind.App. 253. 
lowa.—Gowingr v. Henry Fleld Co., 
281 N.W. 281, 225 lowa 729—Har- 
ns V. Chlcagro, M., St. P. & P. B. 
Co., 278 N.W. 338, 224 lowa 1319. 
Ky.—^Magness' Adm'z v. Hutchlnson, 
117 S.W.2d 1041, 274 Ky. 226— 
Chesapeake & O. By. Co. v. Crider, 
250 S.W. 499, 199 Ky. 60. 

Me.—Eaton v. Ambrose,. 180 A. 363, 
133 Me. 458—Crowley’s Case, 163 
A. 184, 130 Me. 1. 

Mich.—^In re Luders* Estate, 212 N. 
W. 966, 238 Mich. 87—Bntrick v. 
Snyder, 210 N.W. 311, 236 Mich. 
300. 

Miss.—Shell Petroleum Corporation 

V. Eagle Lumber & Supply Co., 158 
So. 331, 171 Miss. 539. 

Mo.—Federal Cold Storage Co. v. 
Pupillo, 139 S.W.2d 996—Berry v. 
Kansas City Public Service Co., 
121 S.W.2d 825, 343 Mo. 474— 
Camer v. St. Louis-San Francisco 
By. Co., 89 S.W.2d 947, 338 Mo. 
267—^Knight v. Wabash Ky. Co., 
86 S.W.2d 392—Scotten v. Metro¬ 
politan Life Ins. Co., 81 S.W.2d 
313, 336 Mo. 724, reversing, App., 
68 S.W.2d 60—State ex rei. Gos- 
selln V. Trimble, 41 S.W.2d 801, 
328 Mo. 760, quashing certiorari 
Gosselin v. Tellow Cab Co., App., 
29 S.W.2d 186—Watkins v. Bird- 
Sykes-Bunker Co., 16 S.W.2d 38, 
322 Mo. 830—^Hamllton v. St. Lou- 
Is-San Francisco By. Co., 300 S.W. 
787, 318 Mo. 123—^Pietraschke v. 
Pollnow, App., 147 S.W.2d 167— 
Myers v. Golloday, App., 104 S.W. 
2d 1007, opinion quashed on other 
grounds Golloday v. Shaln, 110 S. 

W. 2d 719, 341 Mo. 889—Curtis v. 
St Louls Materlal & Supply Co., 
App., 54 S.W.2d 736—^Hasenjaeger 
V. Missouri-Kansas-Texas B. Co., 
63 S.W.2d 1083, 227 Mo.App. 413— 
Snyder v. Murray, 17 S.W.2d 639, 
223 Mo.App. 671, followed in 17 
S.W.2d 646. 

Mont—^McDonald v. Boyal Ins. Co., 
40 P.2d 1005, 98 Mont 672—Beilly 
V. City of Butte, 209 P. 1067, 64 
Mont 355. 

Neb.—Securitles Inv. Corporation v. 
Erejci, 271 N.W. 287, 132 Neb. 146 


—^Peabody v. Continental Life Ins. 
Co., 267 N.W. 482, 128 Neb. 23. 
Nev.—^Deiss v. Southern Pac. Co., 53 
P.2d 332, 56 Nev. 151, denying re- 
hearing 47 P.2d 928, 56 Nev. 161. 
N.J.—Scali V. Public Service Elec¬ 
tric & Gas Co., 142 A. 821, 6 N.J. 
Misc. 796. 

N.T.—^Von Keitzensteln v. Tomlln- 
son, 162 N.E. 584, 249 N.T. 60, 
reversing 226 N.Y.S. 919, 222 App. 
Div. 835—^Wass v. Western Union 
Telegraph Co., 10 N.Y.S.2d 966. 
N.C.—^Bunn v. Harris, 6 S.B.2d 149, 
216 N.C. 366—Sampson v. Jack- 
son Bros. Co., 166 S.E. 181, 203 N. 
C. 413. 

Okl.—Pace v. Ott, 116 P.2d 263— 
Tulsa County Truck & Fruit 
Growers Ass'n v. McMurphey, 90 
P.2d 927, 186 Okl. 132—Phillips Pe¬ 
troleum Co. V. Bavis, 77 P.2d 
1147, 182 Okl. 397—Lowden v. Van 
Meter. 73 P.2d 424, 181 Okl. 210 
—Mackey v. Jarvls, 69 P.2d 662, 
180 Okl. 404—Oklahoma City v. 
McAllister, 60 P.2d 361, 174 Okl. 
208—Chicago, B. I. & P. By. Co. v. 
Smith, 16 P.2d 226, 160 Okl. 287— 
Atchison, T. & S. P. By. Co. v. 
Phillips, 12 P.2d 908, 168 Okl. 141. 
Or.—^Vale v. State Industria! Acci¬ 
dent Commission, 86 P.2d 956, 160 
Or. 669. 

Pa.—^Hulmes v. Keel, 6 A.2d 64, 335 
Pa. 117—^Banck v. Sauder, 193 A. 
269, 327 Pa. 177. 

S.C.—^McMillan v. Southern By.— 
Carolina Division, 13 S.E.2d 916, 
196 S.C. 373. 

Tenn,—Tancey v. Utilities Ins. Co., 
137 S.W.2d 818, 23 Tenn.App. 663— 
Calhoun v. Fraser, 126 S.W.2d 381, 
23 Tenn.App. 54—^Nashville, C. & 
St. L. By. V. Sutton, 104 S.W.2d 
834, 21 Tenn.App. 31—^Hoback v. 
Coca Cola Bottling Works of 
Nashville, 98 S.W.2d 113, 20 Tenn. 
App. 280 — ^Nashville, C. & St L. 
By. V. Pollard, 14 Tenn.App. 388. 
Tex.—^Barker v. Heaney, Civ.App., 82 
S.W.2d 417, error dismissed. 

Utah.—Spackman v. Benefit Ass'n of 
By. Employees, 89 P.2d 490, 97 
Utah 91—^Dem Inv. Co. v. Carbon 
County Land Co., 75 P.2d 660, 94 
Utah 76. 

Vt.—Sargent v. Platt, 13 A.2d 195— 
Durkee v. Delaware & H. B. Co., 
174 A. 921, 106 Vt 488. 

Va.—^Harris v. Howerton, 194 S.E. 
692, 169 Va. 647. 

Wash.—^Prentlce Packing & Storage 
Co. V. United Pac. Ins. Co., 106 P. 
2 d 314, 6 Wash.2d 144—^Nelson v, 
West Coast Uairy Co., 106 P.2d 76, 

5 Wash.2d 284, 130 A.L.K. 606— 
Poland V. City of Seattle, 93 P.2d 
379, 200 Wash. 208—Thomas v. In- 
land Motor Freight 68 P,2d 603, 
190 Wash. 428. 

WIs.—Central Wisconsin Trust Co. 
V. Chicago & N. W. By. Co., 287 
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N.W. 699, 232 WIs, 536—^Beichert 
V. Kex Accessories Co., 279 N.W. 
646, 228 Wis. 426—Schiefelbein v. 
Chicago, M., St P. & P. B. Co., 265 
N.W, 386, 221 Wis. 35, certiorari 
denied Chicago, M., St P. & P. K. 
Co. V. Schiefelbein, 67 S.Ct 20, 299 
U.S. 568, 81 L.Ed. 411—Enders v. 
Sinclair Befining Co., 263 N.W. 668, 
220 Wis. 254, rehearing denied 265 
N.W. 67, 220 Wis. 264—Chaimson 
v. American Ky. Express Co., 189 
N.W. 629, 178 Wis. 286. 

23 C.J. p 62 note 79. 

34. U.S.—^Pennsylvania K. Co. v. 
Chamberlaln, N.T., 53 S.Ct 391, 
288 U.S. 333, 77 L.Ed. 819, revers¬ 
ing, C.C.A., Chamberlaln v. Penn- 
sylvania K. Co., 69 F.2d 986, cer¬ 
tiorari granted Pennsylvania B. 
Co. V. Chamberlaln, 53 S.Ct. 93, 
287 U.S. 689, 77 L.Ed. 514—South¬ 
ern By. Co. V. Stewart, C.C.A.Mo., 
119 F.2d 86, modifying 116 P.2d 
317, certiorari granted 62 S.Ct 71 
—^Doggett V. Peek, C.C.A.Tex., 116 
F.2d 273—Cupples Co. Manufac- 
turers v. National Labor Kelations 
Board, C.C.A., 106 F.2d 100—Shap- 
lelgh V. United Farms Co., C.C.A. 
Tex., 100 P.2d 287—Interstate Cir¬ 
cuit V. Le Normand, C.C.A.Tex, 
100 F.2d 160—U. S. V. Sandifer, C. 
C.A.La., 76 F.2d 661—Deadrich v. 

U. S., C.C.A.Nev., 74 F.2d 619— 

Schoening v. Chicago, B. & Q. E. 
Co., C.C.A.Wyo., 30 P.2d 803— 
Cudahy Packing Co. v. U. S., D.C. 
111., 37 P.Supp. 663—Wallar v. 

Southern Pac. Co., D.C.Cal., 37 F. 
Supp. 476—^Ivey v. Phillips Petro¬ 
leum Co., D.C.Tex., 36 P.Supp. 811 
—Samuel v. George Weldemann 
Co., C.C.A.Ky., 296 F. 314. 

Ala.—^Harbin v. Moore, 176 So, 264, 
234 Ala. 266—Georgia Power Co. v. 
Edmunds, 171 So. 266, 233 Ala. 273 
—City of Tuscaloosa v. Fair, 167 
So. 276, 232 Ala. 129—Goodwyn v. 
Union Springs Guano Co., 153 So. 
246, 228 Ala. 173—^De Bardeleben 

V. Western By. of Alabama, 151 
So. 66, 227 Ala. 553—Central of 
Georgia By. Co. v. Lee, 142 So. 660, 
226 Ala. 283—Southern Ky. Co. v. 
Dickson, 100 So. 666, 211 Ala. 481. 

Ariz.-U. S. Smelting, Befining & 
Mining Exploration Co. v. Walla- 
pai Mining & Development Co., 230 
P. 1109, 27 Ariz. 126. 

Ark.—Industrial Machinery Co. v. 
Timbrook, 161 S.W.2d 665—Defries 
V. Batesville White Lime Co., 132 
S.W.2d 169, 198 Ark. 986—^Missourl 
Pac. E. Co. V. Wright 126 S.W.2d 
609, 197 Ark. 933—^Missouri Pac. E. 
Co. V. Holmes, 124 S.W.2d 14, 197 
Ark. 576—Coca-Cola Bottling Co. 
V. Wood, 123 S.W.2d 614, 197 Ark. 
489—^Missouri Pac. Transp. Co. v. 
Bell, 122 S.W.2d 968, 197 Ark. 260 
—Missouri Pac. Transp. Co, v. 
Jones, 122 S.W.2d 613, 197 Ark. 79 
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—-St. Louls-San Francisco Ry. Co 965, 238 Mlch. 87—^Butrick v. Sny-i Western Union Telegraph Co., 10 

V. Evans, 109 S.W.2d 918, 194 Ark. der, 210 N.W. 311. 236 Mich. 300. N.T.S.2d 956. 

1166—^Interurban Transp. Co. v. Mlnn.—Susnik v. Oliver Iron Mining N.C.—Bunn v. Harrls, 5 S.E.2d 149, 
Beeves, 108 S.W.2d 694, 194 Ark. Co., 286 N.W. 249, 206 Minn. 326 216 N.C. 366—Sampson v. Jackson 
321 —Mutual Life Ins. Co. of New —Krell v. Robinson, 217 N.W. 696, Bros. Co.. 166 S.B. 181, 203 N.C. 413 

Tork V. Springer, 104 S.W.2d 196, 178 Mlnn. 483. —Ivey v. Eastern Cotton Oll Co., 

193 Ark. 990—Chicago, R. I. & P. Miss.—Mutual Ben. Health & Acci- 164 S.E. 740, 199 N.C. 462. 

Ry. Co. V. Manus, 100 S.W.2d 258, dent Ass*n v. Johnson, 186 So. 297 Ohio.—^Armour & Co. v, Reams, 166 

193 Ark. 397—^Marathon Oil Co. v. —^Missouri Pac. Transp. Co. v. N.B. 692, 31 Ohio App. 390. 

Sowell, 88 S.W.2d 82. 191 Ark. 865 Beard, 176 So. 166, 179 Miss. 764— Okl.—Griesel v. Pabian, 84 P.2d 634, 

—Mutual Ben. Health & Accident Reily v. Crymes, 168 So. 267, 176 184 Okl. 42—Phillips Petroleum Co. 

Ass’n V. Basham, 87 S.W.2d 683, Mlss. 133—Columbus & G. R Co. v. Davls, 77 P.2d 1147, 182 Okl. 397 

191 Ark. 679—Turner v. Hot v. Coleman, 160 So. 277, 172 Miss. —Lowden v. Van Meter, 73 P.2d 

Sprlngs St. Ry. Co., 76 S.W.2d 676, 614—^Williams v. Lumpkin, 162 So. 424, 181 Okl. 210—^Mackey v. Jarvls, 

189 Ark. 894—National Life & 842, 169 Miss. 146—New Orleans & 69 P.2d 662, 180 Okl. 404—Okla- 

Accident Ins. Co. v. Hampton, 72 N. E. R. Co. v. Holsonback, 161 So. horna City v. McAllister, 60 P.2d 

S.W.2d 643, 189 Ark. 377—Interna- 720, 168 Miss. 493—Burnside v. 361, 174 Okl. 208—Chicago, R. I. 

tlonal Harvester Co. of America v. Gulf Reflning Co., 148 So. 219, 166 & P. Ry. Co. v. Smith, 16 P.2d 226, 

Hawkins, 24 S.W.2d 340, 180 Ark. Miss. 460—Tazoo & M. V. R. Co. v. 160 Okl. 287—Atchison, T. & S. P. 

1066—St. Louis-San Francisco Ry. Green, 147 So. 333, 167 Miss. 639— Ry. Co. v. Phillips, 12 P.2d 908, 

Co., 19 S.W.2d 1102, 179 Ark. 1016. Hercules Powder Co. v. Calcote, 138 168 Okl. 141—Midland Valley R. 

Cal.—Showalter v. Western Pac. R. So. 683, 161 Miss. 860—Tyson v. Co. v. Rupe, 210 P. 1038, 87 Okl. 

Co., 106 P.2d 896, prior opinion, Utterback, 122 So. 496, 164 Miss. 286. 

App., 96 P.2d 964—Bartholomai v. 381, 63 A.L.R. 1188. Pa.—Klrk v. Kirk, 16 A.2d 47, 340 

Owl Drug Co., App., 108 P.2d 36— Mo.—^Bates v. Brown Shoe Co., 116 Pa 203—^Hulmes v. Keel, 6 A.2d 
Smith V. Schmacher, 86 P.2d 967, S.W.2d 31, 342 Mo. 411—Knight v. 64, 336 Pa 117—^De Reeder v. Trav- 

30 Cal.App.2d 261—Sweeney v. Wabash Ry. Co., 85 S.W.2d 392— elers Ins. Co., 198 A. 45, 329 Pa. 

Metropolitan Life Ins. Co., 92 P.2d Scotten v. Metropolitan Life Ins. 328—^Walters v. Federal Life Ins. 

1043, 30 Cal.App.2d Supp. 767. Co., 81 S.W.2d 313, 336 Mo. 724, re- Co., 184 A. 26, 320 Pa 688—Wat- 

Conn.—Braithwaite v. Lee, 2 A.2d versing, App., 68 S.W.2d 60—^Anton kins v. Prudential Ins. Co. of 

380, 126 Conn. 10—^Meagher v. Co- v. St Louis Public Service Co., 71 America, 178 A. 644, 315 Pa. 497, 

lonial Homes Co., 146 A. 609, 109 S.W.2d 702, 336 Mo. 188—State ex 95 A.L.R. 869—Riebel v. Land Title 

Conn. 343. rei. Gosselin v. Trimble, 41 S.W.2d Bank & Trust Co., 17 A.2d 742, 143 

Idaho.—^McMaster v. Warner, 258 P. 801, 328 Mo. 760, Quashing cer- PaSuper. 136—^Hollander v. Kress- 

647. 44 Idaho 644. tiorari Gosselin v. Tellow Cab Co., man. 17 A.2d 669, 143 Pa.Super. 32 

IU.—^Halowatsky v. Central Grey- App., 29 S.W.2d 186—Watkins v. —Kallish v. American Base BalI 

hound Lines, 36 N.E.2d 641, 311 111. Bird-Sykes-Bunker Co., 16 S.W.2d Club of Philadelphia, 10 A.2d 831, 

App. 127—^Kanne v. Metropolitan 38, 322 Mo. 830—^Hamilton v. St. 138 PaSuper. 602—^Bradley v. 

Life Ins. Co., 34 N.E.2d 732, 310 Louis-San Francisco Ry. Co., 300 S. Rhodes, 188 A. 664, 124 Pa.Super. 

Ill.App. 624—Chapin & Gore v. W. 787, 318 Mo. 123—Grlfflth v. 161—Wanner v. Boyer, 31 Berks 

Powers' Bstate, 270 Ill.App. 382— Continental Casualty Co., 253 S.W. Co.L.J. 266. 

Mueller Grain Co. v. Lake Erie & 1043, 299 Mo. 426—Pietraschke v. RI.—Ficocelli v. Yellow Cab Co., 3 

W. R. Co., 213 IlLApp. 108. Pollnow, App., 147 S.W.2d 167—My- A.2d 246. 

Ind.—New York Cent R. Co. v. ers v. Golloday, App., 104 S.W.2d S.C.—McMillan v. Southern Ry.- 

Green, 16 N.E.2d 748, 106 Ind.App. 1007, opinion Quashed on other Carolina Division, 13 S.E.2d 916, 

488—Furst v. Mills, 188 N.E. 866. grounds Golloday v. Shain, 110 S. 196 S.C. 373. 

98 Ind.App. 266—^Deery v. Hali, 175 W.2d 719, 341 Mo. 889—Curtis v. St. Tenn.—^Yancey v. Utilities Ins. Co., 

N.B. 141, 96 Ind.App. 683. Louis Material & Supply Co., App., 137 S.W.2d 318, 23 Tenn.App. 663— 

lowa.—Gowing v. Henry Field Co., 54 S.W.2d 736—Hasenjaeger v. Nichols v. Smith, 111 S.W.2d 911, 

281. N.W. 281, 226 lowa 729—Field Missouri-Kansas-Texas R. Co., 63 21 Tenn.App. 478—Willis v. Heath, 

V. Southern Surety Co. of New S.W.2d 1083, 227 Mo.App. 413— i07 S.W.2d 228, 21 Tenn.App. 179— 

York, 236 N.W. 671, 211 lowa 1239. Murphy v. Quick Tire Service, Nashville, C. & St. L. Ry. v. Sutton, 

Kan.—Lukens v. Kellogg, 274 P. 226, App., 47 S.W.2d 202. 104 S.W.2d 834, 21 Tenn.App. 31— 

127 Kan. 668. Mont—^McDonald v. Royal Ins. Co., Boulineaux v. City of Knoxville, 99 

Ky.—Louisville & N. R. Go. v. Camp- 40 P.2d 1006, 98 Mont 572—Reilly S.W.2d 667. 20 Tenn.App. 404—Ho- 

beirs Adm’r, 217 S.W. 687, 186 Ky. v. City of Butte, 209 P. 1067, 64 tack v. Coca Cola Bottling Works 

628. Mont 366. of Nashville, 98 S.W.2d 113, 20 

Me.—^Eaton v. Ambrose, 180 A. 363, Neb.—Securities Inv. Corporation v. Tenn.App. 280—^Loew’s Nashville & 
133 Me. 468—Crowley’s Case, 168 Krejci, 271 N.W. 287, 132 Neb. 146 Knoxville Corporation v. Durrett, 

A. 184, 130 Me. 1. —Hayes v, Chicago, B. & Q. Ry. 79 S.W.2d 698, 18 Tenn.App. 489— 

Md.—Chesapeake & Potomac Teie- Co., 269 N.W. 623, 131 Neb. 687— Hoover Motor Express Co. v. 

phone Co. of Baltimore City v. Peabody v. Continental Life Ins. Thomas, 65 S.W.2d 621, 16 Tenn. 

Noblette, 199 A. 832, 176 Md. 87— Co., 267 N.W. 482, 128 Neb. 23. App. 664—Nashville, C. & St L. 

Thompson v. Sun Cab Co., 184 A. Nev.—Deiss v. Southern Pac. Co., 63 Ry. v. Pollard, 14 Tenn.App. 388. 

676, 170 Md. 299. P.2d 332, 56 Nev. 151, denying re- Tex.—Schumacher v. Missouri Pac. 

Mass.—^Herlihy’s Case, 166 N.E. 666, hearlng 47 P.2d 928, 66 Nev, 161. Transp. Co., Civ,App., 116 S.W.2d 

267 Mass. 232—Bdward Rose Co. v. N.H.—Cozzi v. Hooksett, 163 A. 317, 1136 , error dismlssed—Barker v. 

Globe & Rutgers Pire Ins. Co., 160 84 N.H. 630, afflrmed 166 A. 41, 84 Heaney, Clv.App., 82 S.W.2d 417, 

N.E. 306, 262 Mass. 469. N.H. 630—Caplan v. Caplan, 142 A. error dismlssed. 

Mich.—Vannett v. Michigan Public 83 N.H. 318—Russell v. Bos- utah.—Spackman v. Benefit Ass'n of 

Service Co 286 NW 216 289 ton & M. B. R., 141 A. 227, 83 N.H Ry. Employees, 89 P.2d 490, 97 

Mich. 212—Joldersma v. Muskegon 246—Nadeau v. Stevens, 111 A. 749, utah 91—Dern Inv. Co. v. Carbon 

Development Co, 282 N.W. 229, 286 '^8 N.H. 602—^Ingerson v. Grand County Land Co., 76 P.2d 660, 94 

Mich. 620—Holgkte v. Chrysler Cor- Trunk Ry., 106 A. 488, 79 N.H. 164. utah 76—Mehr v. Child, 61 P.2d 

poration, 271 N.W. 639, 279 Mich. N.Y.—Demjanik v. Kultau, 274 N.Y.S. 624, 90 Utah 348. 

24—In re Luders’ Estate, 212 N.W. 387, 242 App.Div. 266—Wass v. Vt—Sargent v. Platt, 13 A.2d 196— 
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wise, under the above mentioned 

Dansro v. Scribner, 187 A. 808, 
108 Vt. 408—Johnson v. Burke, 183 
A. 495, 108 Vt. 164—Durkee v. Del- 
aware & H. R. Co., 174 A. 921, 106 
Vt. 488—Goodwin v. Qaston, 164 
A. 772, 103 Vt 367—Wellman v. 
Wales, 129 A. 317, 98 Vt 437—Gil- 
man v. Central Vermont Ry. Co., 
107 A. 122, 93 Vt 340. 16 A.L..R. 
1102. 

Wash.—Prentice Packlngr & Storagre 
Co. V. United Pac. Ins. Co., 106 P. 
2d 314, 5 Vrash.2d 144—^Nelson v. 
"West Coast Dalry Co., 106 P.2d 76, 
6 Wash.2d 284. 

W.Va. —hegg V. Junior Mercantile 
Co., 142 S.E. 269, 106 W.Va. 287. 
Wls.—Ledvina v. Bbert, 296 N.W. 
110, 237 Wls. 368—Central Wlscon- 
sln Trust Co. v. Chicago & N. W. 
Ry. Co.. 287 N.W. 699, 232 Wls. 
536—^Dierkes v, White Paving Co., 
283 N.W. 446, 229 Wls. 660—^Rel- 
chert V. Rex Accessories Co., 279 
N.W. 646, 228 Wls. 426—Schiefel- 
bein v, Chlcago, M., St. P. & P. R. 
Co., 265 N.W. 386, 221 Wls. 36, 
certiorari denied Chicago, M., St P. 
& P. R. Co. V. Schlefelbeln, 67 S. 
Ct 20, 299 U.S. 658, 81 L.Bd. 411— 
Bnders v. Sinclair Refining Co., 263 
N.W. 668, 220 Wls. 254, rehearlng 
denied 265 N.W. 67, 220 Wls. 254— 
Creamery Package Mfg. Co. v. In- 
dustrial Commission, 248 N.W. 140, 
S*!!! Wls. 326—Thomas v. Steppert 
228 N.W. 618, 200 Wis. 388—Chalm- 
V. American Ry. Express Co., 
189 N.W. 529, 178 Wls. 286—Quass 

V. Milwaukee Gasllght Co., 170 N. 

W. 942, 168 Wls. 675. 

23 C.J. p 52 note‘80. 

Bnrden of proof is not sustained 
by mere conjecture. 

Pa..—^De Reeder v. Travelers Ins. Co., 
198 A. 45, 329 Pa. 328. 

Vt—Wellman v. Wales, 122 A. 659, 
97 Vt. 245. 

Wliat oonstitutes conjecture 

(1) Where there is no evidence or 
not even slight evidence of an es- 
sential fact to be proved by plaln- 
tiff, a conclusion of a trlal court or 
jury based thereon becomes a mere 
■“conjecture.”—Juchert v, Callfomia 
Water Service Co., Cal., 106 P.2d 
886, prior opinion, App., 97 P.2d 269. 

(2) A verdict and judgment based 
on clrcumstantial evidence which is 
not sufficient to render the fact or 
conclusion sought to be established 
more probable than one or more other 
conclusions which would be incon- 
sistent wlth liability, is founded on 
conjecture and speculatlon and can- 
not stand when the sufficiency of 
the evidence is properly challenged. 
—^Tulsa County Truck & Pruit Grow- 
ers Ass’n v. McMurphey, 90 P.2d 927, 
185 OkL 132. 

(3) The possibility that the facts 
ra igt ht not be ajs Indicated by the 
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well established I rule a verdict 

verdict, does not render verdict spec¬ 
ulative or conjectura!.—^Kantonen v. 
Braley Motor Co.. 30 P.2d 246, 176 
Wash. 677. 

Sowever shrewd the conjecttixe, a 
verdict cannot rest thereon. 

Ky.—Oliver v. Clark. 273 S.W. 46, 
209 Ky. 619. 

Mont.—Pisher v. Butte Electric Ry. 

Co., 235 P. 330, 72 Mont. 594. 
ixniKisslbility of proof 
Enforcement of rights and obllga- 
tions of parties depend on matters 
revealed at the trlal and not on mat¬ 
ters left to conjecture because proof 
is Impossible.—Manufacturers Trust 
Co. V. Gray, 16 N.E.2d 373, 278 N.Y. 
380, 117 A.L.R. 1176, modifying 297 
N.Y.S. 184, 251 App.Div. 482, motion 
granted 298 N.Y.S. 1020, 262 App.Blv. 
756, motion denied 14 N.E.2d 182, 277 
N.Y. 600—^In re Roessler^s Estate, 12 
N.Y.S.2d 672, 171 Mlsc. 306. 

Conjectures of ezpert wltnesses are 
withln the rule.—Susnik v. Oliver 
Iron Mining Co., 286 N.W. 249, 205 
Mlnn. 325. 

Mere conjecture 'based on unoertaln 
Inference does not make substan- 
tlal evidence.—Pandjiris v. Oliver 
Cadillac Co.. 98 S.W.2d 969. 339 Mo. 
711. 

35- U.S.—^Doggett v. Peek, C.C.A, 
Tex., 116 P.2d 273—Shaplelgh v. 
■United Parms Co., C.C.A.Tex., 100 
P.2d 287—Interstate Circuit v. Ue 
Normand, C,C.A.Tex., 100 P.2d 160 
—Stanolind Oil & Gas Co. v. Kim- 
mel, C.C.A.Okl., 68 P.2d 620—Brown 
V. Maryland Casualty Co., C.C.A. 
Mo., 55 F.2d 159—^Ivey v. Phillips 
Petroleum Co., D.C.Tex, 36 E;;.Supp. 
'811—Thonnesen v. Montgomery 
Ward & Co., D.C.N.Y., 33 F.Supp. 
81. ' 

Ark.—^Malvem Gravel Co. v. McMil- 
lan, 139 S.W.2d 890, 200 Ark. 386 
—Coca-Cola Bottllng Co. v. Wood, 
123 S.W.2d 614, 1«7 Ark. 489. 

Cal.—Bartholomai v. Owl Drug Co., 
App., 108 P.2d 36—Sweeney v. Met¬ 
ropolitan Life Ins. Co., 92 P.2d 
1043, 30 Cal,App.2d Supp. 767. 
Conn.—^Braithwalte v. Lee, 2 A.2d 
380, 125 Conn. 10. 

Fla.—Babcock v. Flowers, 198 So. 
826. 

111.—Kanne v. Metropolitan Life Ins. 
Co., 84 NJB3.2d 732, 310 Ill.App. 
524. 

Ind.-^. C. Penney, Inc. v. Keller- 
meyer, 19 N.E.2d 882, 107 Ind.App. 
263, rehearlng denied 22 N.E.2d 
899, 107 Ind.App. 263—F\irst v. 

Mills, 18'8 N.E. 866, 98 Ind.App. 
266. 

Icwa.—Hairis v. Chlcago, M., St. P. 
& P. R. Co., 278 N.W. 338, 224 lowa 
1319. 

Ky.—^Magness' Adm*x v. Hutchinson, 
117 S.W.2d 1041, 274 Ky. 226— 
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or finding cannot rest on guess,85 

Chesapeake & O. Ry. Co. v. Crl- 
der, 250 S.W. 499, 199 Ky. 60. 
Mich.—Michlgan Aero Club v. Shel- 
ley, 27S N.W. r21, 283 Mich. 401. 
Mo.—Snyder v. Murray, 17 S.W.2d 
63'9, 223 Mo. 671, followed in, App., 
17 .S.W.'2d 646—Grlffith v. Con¬ 
tinental Casualty Co., 263 S.W. 
1043, 299 Mo. 42-6—Weeks v. At- 
chison, T. & S. P. Ry. Co., 109 S. 
W.2d 374, 232 Mo.App. 429—Myers 
V. Golloday, App., 104 S.W.2d 1007, 
opinion Quashed on other grounds 
Golloday v. Shain, 110 S.W.2d 719, 
■341 Mo. 889—Chrlstner v. Chicago, 

R. I. & P. Ry. Co., 64 S.W.2d 752, 
228 Mo.App. 220. 

Neb.—Biayes v. Chlcago, B. & Q. Ry. 

Go., 269 N.W. 623, 131 Neb. 687. 
Nev.—Deiss v. Southern Pac. Co., 53 
P.2d 332, 6'6 Nev. 161, denylng re- 
hearing 47 P.2d 928, 56 Nev. 151. 
N.H.—^Ingerson v. Grand Trunk Ry., 
106 A. 4'88, 79 N.H. 164. 

N.J.—Scali V. Public Service Elec¬ 
tric & Gas Co., 142 A. 821, 6 N.J. 
Misc. 796. 

N.Y.—Manufacturers' Liability Ins. 
Co. of New Jersey v. McQuade 
Stevedorlng Co., 193 N.Y.S. 67, 200 
App.Div. 470. 

Ohio.—^Armour & Co. v. Reams, 166 
N.B. 5-92, 31 Ohio App. 390. 

Pa.—^De Reeder v. Travelers Ins. 
Co., 198 A. 45, 329 Pa. 328—Wat- 
kins V. Prudential Ins. Co. of 
America, 173 A. 644, 316 Pa. 497, 
96 AL.R. 8'69—Long v. FVock, 166 
A. 88, 804 Pa. 356—Dangelo v. 

Pennsylvanla R. Co., 162 A. 743, 
801 Pa 679—Bloom v. Balley, 141 
A. 150, 292 Pa. 348, 67 A.L.R. 686 
—Hollander v. Kressman, 17 A.'2d 
669, 143 PaSuper. 32—Kallish v. 
American Base Ball Club of Phil¬ 
adelphia, 10 A.2d 831, 138 PaSu- 
per. 602—Reagan v. Reading Co., 
■190 A. 412, 12« Pa-Super. 17'6— 
Bradley v. Rhodes, 1'88 A. 664, 124 
Pa.Super. 161. 

Tenn.—Yancey v. Utilities Ins. Co., 
137 S.W.2d 318, 2‘3 Tenn.App. 663 
—Boulineaux v. City of Knoxville, 
99 S.W.2d 667, 20 Tenn.App. 404— 
Nashville, C. & St. L. Ry. v. Pol- 
lard, 14 Tenn.App. 388. 

Tex.—Bishop-Babcock-Becker Co. of 
Texas v. Jennings, Civ.App., 246 

S. W. 104—Kirby Lumber Co. v. 
Boyett, Civ.App., 221 S.W. 669, dis- 
missed for want of jurlsdiction. 

Utah.—Dern Inv. Co. v. Carbon Coun¬ 
ty Land Co., 76 P.2d 660, 94 Utah 
76. 

Wash.—Hufflne v. Alvin Inv. Co., 218 
P. 194, 126 Wash. 490. 

Wls.—^Dlerkes v. White Paving Co., 
283 N.W. 446, 229 Wls, 660. 

Wyo.—^Wrlght v. Conway, 242 P. 
1107, 34 Wyo. 1, denylng rehear- 
ing 241 P. 369, 34 Wyo 1. 

23 C.J. p 53 note 84. 
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supposition,®® assumption,®^ imagination,*® or suspi- based must be competent, legal evidence,^® and must 
cion.®® support every material fact;^^ and where there is 

The evidence on which the verdict or finding is no evidence,^® or the evidence as to a material is- 


Chiess is not substaoitial evidence 

—0’Neil Implement Mfg. Co. v. 
Gordon, App.» 269 S W. 636. 

Frior Inconslstent statemonte 
Rule that burden of proof is not 
met by contradictory testimony ren- 
dering conclusion mere guess is ap- 
plicable only to testimony given at 
pending tnal and not to prior incon- 
sistent 'statements by witness.—Heg- 
arty v. Berger, 155 A. 484, 304 Pa. 
221 . 

36. lowa.—Reimer v. Musei, 264 N. 
W. 47, 220 lowa 1095—Reimer v. 
Musei, 251 N.W. S^S, 217 lowa 377. 

Kan.—Lukens v. Kellogg, 274 P. 225, 
127 Kan. 568. 

Me.—Adams v. Ketchum, 151 A. 146, 
129 Me. 212. 

Mo.—Myers v. Golloday, App., 104 
iS.W.2d 1007, opinion quashed on 
other grounds Golloday v. Shain, 
110 S.W.2d 719, 311 Mo. 889. 

Nev.—Deiss v. Southern Pac. Co., 53 
P.2d 332, 56 Nev. 151, denying re- 
hearing 47 P.2d 928, 56 Nev. 151. 
Okl.—Pace v. Ott, 115 P.2d 253— 
Mackey v. Jarvis, 6»9 P.2d 662, 180 
Okl. 404. 

Snpposltion lias no legitimate snp- 
port in judicial administration.—Pru¬ 
dential Ins. Co. of America v Tug- 
gle's Adm’r, 72 S.W.2d 440, 254 Ky. 
814. 

37. Ind.—Muncie Buildlng Trades 
Council V. Umbarger, 17 N.E.2d 
«28, 215 Ind. 1‘3. 

Pa—Walters v. Federal Life Ins. 
Co., 184 A. 25, 320 Pa. 588. 

38. Mass.—Edward Rose Co. v. 
Globe & Rutgers Pire Ins. Co., l^O 
N.E. 306, 262 Mass. 469. 

Mo.—Hamilton v. -St. Louis-San 
Francisco Ry. Co., 300 S.W. 787, 
318 Mo. 123. 

Nev.—Deiss v. Southern Pac. Co., 53 
P.2d 332, 56 Nev. 151, denying re- 
hearing 47 P.2d 928, 56 Nev. 151. 

39. U.S.—Cupples Co. Manufactur- 
ers V. National Labor Relations 
Board, C.C.A., 106 P.2d 100. 

Ark.—Grand Nat. Bank of St. Louis 
V. Taylor, 1 S.W.2d 818, 176 Ark. 
1 . 

Colo.—Neal v. Wilson County Bank, 
263 P. 18, 83 Colo. 118. 

111.—Halowatsky v. Central Grey- 
hound Lines, 35 N.E.2d 541, 311 111. 
App. 127—Chapin & Gore v. Pow- 
ers’ Estate, 270 Ill.App. 882—Muel- 
ler Grain Co. v. Lake Erle & W. 
R. Co., 213 Ill.App. 10-8. 

Ind.—Craig v. Citizens Trust Co., 26 
N.E.2d 1006. 

Me.—Adams v. Ketchum, 151 A. 146, 
129 Me. 212. 

Mich.—Joldersma v. Muskegon De- 
velopment Co., 282 N.W. 229, 286 
Mich. 520. 

32 C.J.S.-71 


Miss.—Dr. Pepper Bottling Co. v 
Gordy, 164 So. 2’36, 174 Miss. 392 
N.C.—Bunn v. Harris, 5 S.E.2d 149, 
216 N.C. 366—Sampson v. Jack- 
son Bros. Co., 166 S.E. 181, 203 
N.C. 413. 

Pa.—Kirk v. Kirk, 16 A.2d 47, 340 
Pa 203. 

Tex.—Houston Pire & Casualty Ins 
Co. V. Biber, Civ.App., 146 S.W.2d 
442, error dismissed, judgment cor- 
rect—^Wells v. Henderson, Civ.App., 
78 S.W.2d 683, error refused— 
Rouse V. Mlinar, Civ.App., 63 S. 
W.2d 109‘3—^Woodward-Wanger Co. 

V. Nelson, Civ.App., 11 S.W.2d 371 
—Hali Music Co. v. Robinson, Civ. 
App, 7 S.W.2d 625—Kirby Lumber 
Co. V. Boyett, Civ.App., 221 S.W. 
669, dismissed for want of juris- 
dictlon—Modern Woodmen of 
America v. Atcheson, Civ.App., 21'9 
S.W. 537, dismissed for want of 
Junsdictlon. 

Utah—Spackman v. Benefit Ass’n 
of Ry. Employees, 89 P.2d 490, 97 
Utah 91. 

Vt.—Johnson v. Burke, 18'3 A. 495, 
10« Vt. 164—Wellman v. Wales, 
129 A. 317, 98 Vt. 4‘37. 

22 C.J. p 52 note 81. 

However well gzoTmded the bub- 
picion^ a verdict cannot rest there- 
011 

Ky.—Oliver v. Clark, 273 S.W. 4'6, 
209 Ky. 519. 

Mont.—Pisher v. Butte Electric Ry. 
Co., 235 P. 330, 72 Mont. 594. 

40- U.S.—Schoening v. Chicago, B. 
& Q. R. Co., C.C.A.Wyo., 30 P.2d 
803. 

Ind.—Indiana Limestone Co. v. Mur- 
phy, 177 N.E. 350, 93 Ind.App. 76. 
Miss.—Columbus Ss G. R. Co. v. Cole- 
man, 160 So. 277, 17i3 Miss. 514. 
Mc.—Myers v. Golloday, App., 104 S. 

W. 2d 1007, opinion quashed on oth¬ 
er grounds Golloday v. Shain, 110 
'S.W.2d 719, 341 Mo. 889. 

Mont.—^West v. Wilson, 4 P.2d 469, 
«0 Mont. 5-22. 

Or.—Maupin Warehouse Co. v. Flem¬ 
ing, 2'55 P. 606, 121 Or. 531. 

Pa.—Lettieri v. Mamaroneck Sand & 
Gravel Co., 186 A. 762, 123 PaSu- 
per. 13. 

23 C.J. p 52 note 82. 

XzLoompeteiLt evidence cannot he 

consldered 4n determining sufilciency 
of evidence to support verdict or 
judgment.—Soria v. American Nat. 
Ins. Co., Tex.Civ.App., 57 S.W.2d 321. 
Bvidenoe not entltled to Jndlclal con^ 
sideratlon 

Evidence is insufliclent to estab- 
lish a fact when It fails in a legal 
sense to establish the fact to such a 
degree or extent as is necessary to 
entitle it to judicial consideration.— J 

1121 


Moore v. Cincinnati, N. O. & T. P. 
Ry. Co., 256 S.W. 876, 148 Tenn. 561. 

41. Colo.—^Pirst Nat. Bank v. Amer¬ 
ican State Bank, 215 P. 473, 47«, 
73 Colo. 254, citing Corpus Jnrls. 

Ind.—Indiana Limestone Co. v. Mur- 
phy, 177 N.E. 350, 93 Ind.App. 7«. 
Mont.—^West v. Wilson, 4 P.2d 469, 
90 Mont. 522. 

Or.—Maupin Warehouse Co. v. Flem¬ 
ing. 255 P. 606, 121 Or. 631. 

Tex.—^Bvans v. Dr, Pepper Bottling 
Co., Civ.App., 123 S.W.2d 706. 

Va.—Copperthlte Pie Corporation v. 
Whitehurst, 162 S.E. 189, 157 Va 
4«0. 

23 C.J. p 52 note 82. 

'*Xn order to oonstltnto a fallnre 
of proof, the material allegations, or 
some of them, as averred in the 
statement of clalm or in the decla- 
ralion, must be unproved in their 
entire scope and meaning. The evi¬ 
dence must fail to make a prima 
facie case.*"—^Wackerle v. Nies, 19*5 
N.E. 35, 37, 369 111. 6'48, afflrming 273 
111 App. 609. 

42. U.S.—Cliett V. Scott, C.C.A.Tex., 
102 F.2d 725. 

Cal.—Rancho 'Santa Margarita v. 
Vall, 81 P.2d 633, 11 Cal.2d 601— 
Vitagraph, Inc., v. Liberty Theat- 
res Co. of California, 242 P. 700, 
197 Cal. 694—Peck v. Simon New- 
man Co., 224 P. 245, 65 Cal.App. 
430—Vail V. Nichibei Bussan Co., 
223 P. 677, 66 CaLApp. 60—Gallick 

V. Bell, 181 P. 808, 41 Cal.App. 52 
—Whitaker v. Regents of the Uni¬ 
versi ty of California, 178 P. 308, 3‘9 
Cal. App. 111. 

111.—Needham v. Vlllage of Winthrop 
Harbor, 163 N.E. 468, 331 111. 6-23. 
Ky.—Harponola Co. v. Conklln, 26'6 
S.W. 626, 205 Ky. 736. 

La.—Gerner v. Bradford-Hutchlnson 
Lumber Co., 8 La.App. 370. 

N.M.—In re Landers* Estate, 283 P. 
49, 34 N.M. 431. 

Pa.—Jameson v. Jameson, 80 Pa.Su- 
per. 25'4. 

Tex.—Greene v. Smith, Civ.App., 148 
S.W2d 909. 

Va.—Copperthlte Ple Corporation v. 
Whitehurst, 162 S.E. 189, 157 Va. 
480. 

Wls.—La Chance v. Stuart, 288 N. 

W. 262, 233 Wis. 246. 

StLfflcleiLt evidence as '‘some?’ evi¬ 
dence 

“When used in connectlon with 
"evidence* . . . [‘sufficient*] cer- 

tainly implies some evidence. . 
There is no possible sense in which 
the term ‘suflclent', as associated 
with the Word ‘evidence*, may be 
used so as to imply that there is an 
entire lack of evidence. It may be 
sllght and unsatisfactory, or it may 
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sue is insufficient,^^ the decision should be against 
the party having the burden of proof. The evidence 
must be sufficient to warrant a reasonable belief in 
the existence of those facts which the verdict or 


finding establishes the verdict or finding must 
be grounded on a reasonable certainty as to proba- 
bilities arising from a fair consideration of the 
evidence,46 and not on mere possibilities.^® 


be only a little short of the amount 
required. In either case it may be 
insuffiicient, but stili it is some.'*— 
Brittain v. Industrial Commission of 
Ohio, 115 N.B. 110, 111, 95 Ohio St. 
391. 

Slfficnlty of proctiriiLgr evidence 
Absence of proof on vital issue 
loses case for party having burden of 
proof on that issue, regardless of 
difflculty or impossibility of procur- 
ing evidence.—^IVIcGerty v. Nortz, 264 
N.W. 601, 191 Minn. 443. 

Whether there was no evidence to 
support an essential finding or 
whether ihe evidence was insufficient 
is not concluded by the fact that 
an essential finding is not support- 
ed by a preponderance of the evi¬ 
dence.—^Bvans v. Dr. Pepper Bottllng 
Co., Tex.Civ.App., 123 S.W.2d 706. 

43. U.S.—Spaln v. Powell, C.C.A.Va.. 
90 P.2d 580. 

Cal.—Parker v. Parker, 241 P. 581, 
74 Cal.App. 646—Roncelli v. Fuga- 
zi. IS’6 P. 373, 44 Cal.App. 249. 
La.—Cockraft v. Ticksburg, S. & P. 

Ry. Co., 1 La-App. 684. 

Alleg^ations of complaint 
Where there is not sufficient evi¬ 
dence in record to support allega- 
tions of complaint, no recovery could 
be had thereon.—Emrich Pumiture 
Co. V. Valinetz, 185 N.E. 664, 96 Ind. 
App. 668. 

44. U.S.—Arundel Corporation v. TT. 

S. , 79 CtCl. 343. 

Mlss.—Teche Lines v. Bounds, 179 
So. 74'7, l'S2 Mlss. 638. 

Pa.—^Pittsburgh-Texas Gas & 011 Co. 

V. Adams, 79 Pa.Super. 511. 

Tex.—McCarty v. Hogan, Civ.App., 
121 S.W.2d 499, error dismissed— 
Western Oll Pields Corporation v. 
Nowlin, Civ.App., 288 S.W. 654. 
Wis.—^Kaboth v. Schrewe, 247 N.W. 
835, 211 Wis. 280. 

Xnsnfilclent evidence 

(1) Insufficient evidence is no evi¬ 
dence in the eyes of the law. 

N.Y.—In re Sternas Will, 256 N.T.S. 
64, 235 App.Div. 60, afflrming In re 
Stem’s Estate, 244 N.T.S. 260, 137 
Misc. 668, afflrmed In re Stem's 
Will, 1'86 N.E. 762, 2*61 N.T. 617, 
reargument denled 188 N.B. 47, 2.62 
■N.T. 62*2—Shtevelan v. Metropoli¬ 
tan Life Ins. Co., 296 N.T.S. 735, 
162 Misc. 835, afflrmed Shtevelman 
V. Metropolitan Life Ins. Co., 5 N. 

T. S.2d 7^7, 2‘54 App.Div. Wass 
V. Western Union Telegraph Co., 10 
N.T.S.2d 966. 

Tex.—^Houston Pire & CasuaJty Ins. 
Co. V. Biber, CivA.pp., 146 S.W-fid 
442, error dismissed, judgment cor- 
rect. 


(2) "By a loose use of language, 
it may be said that a verdict 'con- 
trary to the evidence* or ‘against 
the weight of evidence* was rendered 
upon ‘insufficient evidence;* and on 
the other hand, that a verdict upon 
insufficient evidence is one contrary 
to or against the weight of evi¬ 
dence.”—Stewart v. Blliot, 13 D.C. 
307, 316—32 C.J. p 948 note 99 [d]. 

Evidence xnnst prodnce a reason.* 
able beUef of the facts essential 
to the verdict.—Stevens v. Tampa 
Electric Co., 88 So. 303, 81 Fla. 612. 

Evidence must be of a oonvlnolng 
xLatxLrei imparting the qualltles of 
reasonable certainty.—St. Louis 
Southwestem Ry. Co. v. Braswell, 
127 S.W.2d 637, 1»98 Ark. WS. 

Xhat a party prodnces the best 
evidence he has, or could be expected 
to have, does not exempt him from 
rule which requires evidence to be 
sufficient to satisfy lury.—Citizens 
Bank of Coldwater v. Callicott, 174 
So. 78, 178 Misc. 747. 

Absence of proper denlals 
I Verdict for plaintiff did not lack 
proper evidence to sustain it, where 
warranted by averments of state- 
ment of claim to which answers 
were not responsive.—Seaman v. 
Tamaqua Nat. Bank, 14*7 A. 66, 297 
Pa. 294. 

45. U.S.—Tippens v. Metropolitan 
Life Ins. Co., C.C.A.Ga., 99 P.2d 
''671 —^New York Life Ins. Co. v. 
Trlmble, C.C.A.La., 69 F.'2d 84'9, 
certiorari denied Trimble v. New 
York Life Ins. Co., 5'5 S.Ct. 72, 293 
U.S. 661, 79 L.Ed. 661. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Blshop, 33 S.W.2d 3'83, 386, 

182 Ark. 763, quoting Corpus Jtuls. 
Me.—^Arnst v. Estes, 8 A.2d 201, 13'6 

Me. 272—Page v. Moulton, 141 A. 
183, 127 Me. 80. 

Miss.—Southern Ry. Co. v. Buse, 193 
So. 91*8, 187 Miss. 762—Gulf Re- 
flning Co. v. Williams, 185 So. 2'3‘4, 

183 Miss. 723—^Teche Lines v. 
Bounds, 179 So. 747, 182 Miss. 638 
—Reily v. Crymes, 168 So. 267, 17'6 
Miss. 133—^Unlversal Truck Load- 
ing Co. V. Taylor, 164 So. 3, 174 
Miss. 353. 

N.H.—Russell v. Boston & M. R. R., 
141 A. 227, 83 N.H. 246. 

N.C.—Mills V. Moore, 12 S.E.2d 6'61, 
664, 219 N.C. '26, quoting Corpus «Ta¬ 
ris—Mercer v. Powell, 12 S.E.2d 
2127, 231, 218 N.C. '642, quoting Cor- 
pos JTazls—Cummings v. Atlantic 
Coast Line R. Co., 6 iS.E.2d 837, 
839, 217 N.C. 127, quoting Corpus 
Jhxls—^Allman v. Southern Ry. Co., 
166 S.B. 891, 892, 203 N.C. 660, 
quoting Corpns Joris. 
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Ohio.—^Armour & Co. v. Reams, 166 
N.E. 692, 31 Ohio App. 390. 

Wis.—Schiefelbein v. Chicago, M., 
St. P. & P. R. Co., 265 N.W. 386, 
221 Wis. 35, certiorari denied Chi¬ 
cago, M., St. P. & P. R. Co. V. 
Schiefelbein, 57 S.Ct. 20, 299 U.S. 
558, 81 L.Bd. 411—Liberty Tea Co. 
V. La Salle Pire Ins. Co., 238 N.W. 
399, 206 Wis. 639. 

23 C.J. p 62 note 83. 

Coorts act on. reasonable probablU 
Itles in civil cases.—^Columbus & G. 
R. Co. V. Coleman, 160 So. 277, 172 
Mlss. 514. 

TTtmoet bonndarLes of reason 

The trlers of fact may seek the 
truth within the field of the evidence 
to the utmost boundarles of reason 
which ratlonal men of common sense 
might set wlthout passlng beyond 
the line between the field of proba- 
billties and the field of conjecture. 
Ark.—^Plunkett-Jarrell Grocer Co. v. 
Preeman, 92 S.W.2d 849, 853, 192 
Ark. 380, citing Corpus Juris. 

Tex.—^Helmerich-Payne, Inc. v. De- 
bus, Civ.App., 148 S.W.2d 243, 
quoting Corpus Jarls. 

23 C.J. p 63 note 87. 

Frepooiderance of pxobabilltles 

(1) A Jury's verdict may be sus- 
tained by preponderance of prob- 
abilitles.—^Nygaard v. Wadlmms Oil 
Co., 284 N.W. 677, 231 Wis. 236. 

(2) A verdict does not rest on 
surmise or conjecture when there is 
evidence that there is a greater 
probability that a thing happened in 
such a way as to flx liabllity on per- 
Bon charged wlth such liabllity than 
there is that it happened in a way 
for which the person so charged 
would not be liable.—^Letres v. 
Washington Co-op. Chick Ass*n, 
Wash., 111 P.2d 694. 

**Beasonable probablUties” 
those for which fair reason under 
facts may be found.—^Williams v. 
Lumpkin, 162 So. 842, 169 Miss. 146. 
46, U.S.—^New York Life Ins. Co. v. 
Trimble, C.C.A.La., 69 P.2d 849, 
certiorari denied Trimble v. New 
York Life Ins. Co., 65 S.Ct. 72, 293 

U.S. 661, 79 L.Ed. 661—Stanolind 
Oil & Gas Co. V. Kimmel, C.C.A, 
Okl., 68 P.2d 520—Love v. New 
York Life Ins. Co., C.C.A.Miss., 64 
P.2d 829. 

Ala.—Central of Georgia Ry. Co. v, 
Lee, 142 So. 660, 226 Ala. 283. 

Ind.—^New York Cent. R. Co. v. 
Green, 16 N.B.2d 748, 106 Ind.App. 
488—Deery v. Hali. 176 N.B. 141, 
96 Ind.App. 683. 

Md.—Thompson v. Sun Cab Co., 184 
A. 676, 170 Md, 299—Swoyer v. 
Swoyer, 146 A. 190, 167 Md. 18. 
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While there is no set formula for determining’ findings must be supported by substantia! evidence.^® 
the quantum of evidence required, each case being Under above mentioned rule, according to tbe de^ 
govemed by its own circumstances,47 the verdict or 


Miss.—Southern Ry. Co. v. Buse, 193 
So. 918, 187 Miss. 752—^Kramer 
Service v. Wilkins, 186 So. 626, 
184 Miss. 483—Mutual Ben. Health 
& Accident Ass’n v. Johnson, 186 
So. 297—Gulf Reflning Co. v. Wil- 
liams, 185 So. 234, 183 Miss. 723— 
Teche Lines v. Bounds, 179 So, 747, 
182 Miss. 638—^Reily v. Crymes, 
168 So. 267, 176 Miss. 133—Colum¬ 
bus & G. R. Co. V. Coleman, 160 
So. 277, 172 Miss. 614—Williams v. 
Lumpkin, 152 So. BA2, 169 Miss. 
146 —New Orleans & N. B. R. Co. 
V. Holsonback, 161 So. 720, 168 
Miss. 493. 

Mo.—^Peldewerth v. Great Eastem 
Oil Co., App., 149 S.W. 410. 

N.H.—Russell v. Boston & M. R. R., 
141 A. 227, 83 N.H. 246. 

N.C.—^Ivey v. Eastern Cotton Oil Co., 
154 S.E. 740. 199 N.C. 462. 

Ohio.—Scrabic v. Cincinnati, N. O. & 

T. P. Ry. Co., 182 N.B. 628, 631, 
42 Ohio App. 473, citing Corpus 
Juris. 

Okl.—^Mackey v. Jarvis, 69 P2d 662, 
180 Okl. 404—Midland Valley R. 
Co. V. Rupe, 210 P. 1038, 87 Okl. 
286. 

Pa.—^Hollander v. JCressman, 17 A2d 
669, 143 Pa.Super. 32. 

Tex.—^Kirby Lumber Co. v. Boyett, 
Civ.App., 221 S.W. 669, dlsmissed 
for want of Jurxsdiction. 

Utah.—Spackman v. Beneflt Ass'n of 
Ry. Employees, 89 P.2d 490, 97 
Utah 91. 

Vt.—Johnson v. Burke, 183 A. 495, 
108 Vt. 164—Wellman v. Wales, 
129 A. 317, 98 Vt. 437. 

Wis.—Schiefelbein v. Chlcagro, M., 
St. P. & P. R. Co., 266 N.W. 386, 
221 Wis. 36, certiorari denled Chl- 
cago, M., St P. & P. R. Co. v. 
Schiefelbein, 67 S.Ct. 20, 299 U.S. 
658, 81 L.Bd. 411. 

23 C.J. p 63 note 85. 

Choloe of possibilitles 
Where the evidence presents no 
more than a choice of pos&ibilities, 
it is not substanlial.—^Henry H. 
Cross Co. V. Slmmons, C.O.A.Ark., 
96 E.2d 482. 

47- N.Y.—Weiner v. Mager & 
Throne, 3 N.T.S.2d 918, 167 Mlsc. 
338. 

3&aolc of abundanoe of evidenoe 
does not, of itself, establish insuffl- 
clency of evidence.—^Vallee v. Spaul- 
ding Fibre Co., 197 A. 697, 89 N.H. 
286, rehearing denied 199 A, 894, 89 
N.H. 668. 

Absenoe of coutrary evldenoe 

(1) Very slight evidence is suffi¬ 
cient to sustain a flnding, where 
there is no evidence to the contrary. 
—Central Amusement Co. v. Van 
Nostran, 162 N.E. 183, 86 Ind.App. 


476, rehearing denied 164 N.B. 390, 
86 Ind.App. 476—^Perger v. Inter- 
provinclal Flour Mills, 140 N.B. 450, 
80 Ind.App. 248. 

(2) Prima facie proof, in the ab- 
sence of any other contradictory 
evidence. Is sufficient to justify a 
judgment.—Weiss v. Mayfield, La. 
App., 178 So. 611. 

48. U.S.—^U. S. V. Krumslek, C.C.A 
Mass., 111 p.2d 74—^McDonald v. 
Robertson, C.C.A.Mich.. 104 F.2d 
946—U. S. V. McAlister, C.C.A 
Mont, 88 P.2d 379—Equitable Life 
Assur. Soc. of U. S. v. Guiou, C. 
C.A.Neb., 86 F.2d 866—Pennsyl- 
vania Pulverizing Co. v. Butler, C. 
C.A.N.J., 61 P.2d 311. 

Ark.—^Malvern Gravel Co. v. McMil- 
lan, 139 S.W.2d 390, 200 Ark. 886 
—^Mutual Ben. Health & Accident 
Ass*n V. Basham, 87 S.W.2d 683, 
191 Ark. 679—^Hough v. Leech, 62 
S.W.2d 14, 187 Ark. 719. 

Cal.—^Barham v. Wlding, 291 P. 173, 
210 Cal. 206—Fendley v. City of 
Anaheim, 294 P. 769, 110 Cal.App. 
731—^Wilson V. Droege, 294 P. 726, 
110 Cal.App. 578. 

Conn.—^Meagher v. Colonial Homes 
Co., 146 A. 609, 611, 109 Conn. 343, 
citing Corpus Juxls. 

Ky.—^Henderson v. Lane, 260 S.W. 
361, 202 Ky. 610. 

Me.—^Arnst v. Estes, 8 A2d 201, 136 
Me. 272. 

Miss.—Tazoo & M. V. R. Co. v. Lam- 
ensdorf, 178 So. 80, 180 'Miss. 426, 
overruling suggestion of error 177 
So. 60. 180 Miss. 426. 

Mo.—Grange v. Chicago & E. I. Ry. 
Co., 69 S.W.2d 966, 334 Mo. 1040— 
Watkins v. Bird-Sykes-Bunker Co., 
16 S.W.2d 38. 322 Mo. 830—Hamil- 
ton V. St. Louis-San Francisco Ry. 
Co., 300 SW. 787, 318 Mo. 123— 
Pietraschke v. Pollnow, App., 147 
S.W.2d 167—^Myers v. Golloday, 
App., 104 S.W.2d 1007, opinion 
quashed on other grounds State 
ex rei. Golloday v. Sham, 110 S.W. 
2d 719, 341 Mo. 889—Murphy v. 
Quick Tire Service, App., 47 S.W. 
2d 202. 

N.H.—Nadeau v. Stevens, 111 A. 749, 
79 N.H. 602. 

N.C.—Bunn v. Harris, 6 S.B.2d 149, 
216 N.C. 366. 

Or.—^Vale v. State Industrial Acci¬ 
dent Commission, 86 P.2d 966, 160 
Or. 669. 

Tenn.—Mutual Ben. Health & Acci¬ 
dent Ass’n V, Denton, 124 S.W.2d 
278, 22 Tenn.App. 496. 

Wash-—^Poland v. City of Seattle, 93 
P.2d 379, 200 Wash, 208. 

23 C.J. p 61 note 77. 

‘*SabstaiLtlal «videsce” deUned 

(1) “Substantlal evidence*' is more 

1123 


than a mere scintilla, and means 
such relevant evidence as a reason- 
able mind might accept as adequate 
to support a conclusion. 

U.S.—Consolidated Edison Co, of 
New York v. National Labor Rela- 
tions Board, N.Y., 69 S.Ct 206, 306 

U. S. 197, 83 L.Bd. 126, modifying 
C.C.A, 96 F.2d 390, certiorari 
granted 68 S.Ct 1038, 304 U.S. 656, 
82 L.Ed. 1524, and International 
Brotherhood of Electrical Workers 
v. National Labor Relations Board, 
68 S.Ct 1041, 304 U.S. 666, 82 L. 
Ed. 1624—U. S. V. Krumsiek, C.C. 
AMass., 111 F.2d 74—Commercial 
Casualty Ins. Co. v. Stinson, C.C. 
AMich., 111 P.2d 63, certiorari de¬ 
nied 61 S.Ct 26, 311 U.S. 667, 86 L. 
Bd, 428—^Montgomery Ward & Co. 

V. National Labor Relations Board, 
C.C.A, 107 F.2d 666—U. S. v. Fain, 

C. C.AArk., 103 P.2d 161—National 
Labor Relations Board v. Louis- 
ville Reflning Co., C.C.A., 102 P.2d 
678, certiorari denied Louisvllle 
Reflning Co. v. National Labor Re¬ 
lations Board, 60 S.Ct 81, 308 U. 
S. 668, 84 L.Bd. 477. * 

D.C.—^Minnesota Min. & Mfg. Co. v. 
Coe, 118 F.2d 693, 73 App.D.C. 146, 
afflrming 28 F.Supp. 430, and 28 
P.Supp. 438—^Avignone Freres, Inc. 
V. Cardillo, 117 F.2d 385, 73 App. 

D. C. 149. 

N.Y.—In re Gilligan, 22 N.Y.S.2d 
767, 176 Mlsc. 160. 

Pa.—Modem Transfer Co. v. Penn- 
sylvania Public Utility Commis¬ 
sion, 12 A.2d 468, 139 Pa.Super. 
197. 

Wis.—Jasperson v. Industrial Com¬ 
mission, 285 N.W. 391, 231 Wis. 
142. 

(2) If reasonable men may falr- 
ly differ as to whether certain evi¬ 
dence establishes a fact in issue, 
then such evidence must be consid- 
ered as “substantial evidence.”— 
Smlth V. Schumacker, 86 P.2d 967, 
30 Cal.App.2d 261, certiorari denied 
69 S.Ct 1046, 307 U.S. 646, 83 L.Bd. 
1626. 

(3) “ 'Substantial evidence* is evi¬ 
dence from which the triers of the 
fact reasonably could find the issue 
m harmony therewith.”—Walter v. 
Alt Mo., 162 S.W.2d 136, 141. 

(4) “By ‘substantial evidence* Is 
meant evidence which, if true, would 
have probative force.*’—Berkemeler 
V. Reller, 296 S.W. 739, 762, 317 Mo. 
614—^Muesenfechler v. St Louis Car 
Co., Mo.App., 139 S.W.2d 1102. 

(6) “Mere uncorroborated hear- 
say or rumor does not constitute 
substantial evidence.**—Consolidated 
Edison Co. of New York v. National 
Labor Relations Board, N.Y., 69 S.Ct 
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cisions, a scintilla of evidence is not sufficient.'*^ 
The evidence is sufficient if it reasonably tends to 
establish the essential facts, either directly or indi- 
rectly, or by permissible inference,®® even though 
the re may be an honest difference of opinion as to 


the effect of the evidence,and the verdict or find- 
ing is supported where the evidence on which it is 
based meets the requirements of clearness, certainty, 
and convincing force in the particular case.®2 Evi¬ 
dence which is sufficient is not rendered insufficient 


206. 217, 305 U.S. 197, 83 L.Ed. 126, 
modifying, C.C.A,, 95 P.2d 390, cer¬ 
tiorari granted 58 S.Ct. 1038, 304 TJ. 
S. 555, 82 Li.Bd. 1524, and Interna¬ 
tional Brotherhood of Electrical 
Workers v. National Labor Relations 
Board, 58 S.Ct. 1041, 304 U.S. 555, 
82 L.Ed. 1524—U. S. v. Krumsiek, C. 
C.A.Mass., 111 P.2d 74, 78. 

Mere pyramldlTig of theories is in- 
sufflcient.—Ford v. Nicol, 246 N.W. 
130, 261 Mich. 307. 

Aider by assumptioxis 
Verdict resting on evidence which 
is dependent to some extent on mat- 
ters indeterminate and necessary to 
be eked out by assumptions offends 
against rule that verdicts must be 
based on substantial evidence and 
not on conjecture and speculation.— 
Knight V. Wabash By. Co., Mo., 86 
S.W.2d 392. 

Testimony co;a.trary to paxt 7’8 own 
evidesioe 

Where plaintifif's own evidence 
demonstrates that the alleged fact 
on which he predicates a rigrht of 
action could not exist, it cannot be 
said that the testimony of one of the 
witnesses that such fact did exist 
was any substantial evidence there- 
of.—^De Maet v. Fidellty Storag'e, 
Packing & Moving Co., 96 S.W. 1046, 
121 Mo.App. 92. 

Verdict oontrary to Tucontradloted 
positive testimony cannot be said to 
be supported by any evidence.— 
Bratt V. Magidow, 28 N.T.S.2d 1011. 

A verdict against the party havlzi4r 
the bnxdezL of proof need not be sup¬ 
ported by aflarmative substantial evi¬ 
dence.—State V. Gomer, 101 S.W.2d 
57, 340 Mo. 107. 

49. U.S.—U. S. v. Krumsiek, C.C.A. 
Mass., 111 F.2d 74—Commercial 
Casualty Ins. Co. v. Stinson, C.C. 
A.Mich., 111 F.2d 63, certiorari de- 
nied 61 S.Ct. 25, 311 U.S. 667, 85 
L.Bd. 428—^Farr Co. v. Union Pac. 
R. Co., C.C.A.C 0 I 0 ., 106 F.2d 437— 
McCaffrey v. Great Atlantic & Pa¬ 
cific Tea Co., C.C.AN.Y., 103 P.2d 
326, denying- rehearing 102 P.2d 
689—Murray Co. v, Harrill, C.C.A. 
Okl., 51 P.2d 883, 

Miss.—^Mutual Ben. Health & Acci¬ 
dent Asa*n v. Johnson, 186 So. 297 
—Tazoo & M. V. R. Co. v. Lamens- 
dorf, 17S So. 80, 180 Miss. 426, 
overruling suggestion of error 177 

So. 50. 

Mo,—Grange v. Chicago & E. I. Ry. 
Co.. 69 S.W.2d 965, 334 Mo. 1040— 
Pietraschke v. Pollnow, App., 147 
aw.2d 167. 


N.H.—Allison v. Boston & M. R. R., 
190 A. 127, 88 N.H. 420. 

N.Y.—Pisick V. Lorber, 169 N.Y.S. 
722, 95 Mlsc. 574. 

Tex.—Texas Employers* Ins. Ass’n v. 
Herring, Com.App., 280 S.W. 740, 
reverslng, Clv.App., 269 S.W. 249— 
Sovereign Camp, W. O. W., v. 
Oliva, Civ.App., 128 S.W.2d 101, 
error refused—^Paris & M. P. R. 
Co. V. Russell, Clv.App., 104 S.W. 
2d 650—^Wells v. Henderson, Civ. 
App., 78 S.W.2d 683, error refused. 
Vt.—C. E. Johnson & Co. v. Marsh, 
16 A.2d 677, 113 A.L.R. 602. 

Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208—Thomson 
V. Virginia Mason Hospltal, 277 P. 
691, 162 Wash. 297—Davlson v. 
Snohomish County, 270 P. 422, 149 
Wash. 109. 

23 C.J. p 9 note 10, p 51 note 77 [a]. 
“Scintilla of evidence" defilned see 
supra § 1016. 

Contradlctlon of imsiipported state- 
xnent 

The fact that several witnesses 
contradict a party^s unsupported 
statement does not make his state- 
ment a mere scintilla of evidence so 
as to be insufficient to support a 
verdict in his favor.—Llzott v. Big 
Blackfoot Mining Co., 136 P. 46, 48 
Mont. 171. 

SkilntiUa dootrlne 

(1) The scintilla doctrine does not 
confilct with rule that a conclusion 
as to liability that rests on specu¬ 
lation or mere conjecture is not 
proper basis for verdict.—^Harbin v. 
Moore, 176 So. 264, 234 Ala, 266— 
Georgda Power Co. v. Edmunds, 171 
So. 256, 233 Ala. 273—Continental 
Casualty Co. v. Paul, 96 So. 814, 209 
Ala. 166, 30 A.L.R. 802. 

(2) Scintilla of evidence as war- 
ranting or requiring submlssion of 
cause to jury see the C.J.S. tltle 
Trial § 208. also 64 C.J. p 309 note 
80-p 310 note 85. 

50- Cal.—^In re Presho*s Estate, 288 
P. 944, 196 Cal. 639. 

Colo.—Schtul V, Wilson, 266 P. 1112, 
83 Colo. 528. 

Okl.—Cities Service Gas Co. v. Eg- 
gers, 98 P.2d 1114, 186 Okl. 466, 
126 A,L.R. 1278—^J^Iaryland Casual¬ 
ty Co. V. Cowan, 91 P.2d 756, 186 
Okl. 304—Lutner v. Shoffner, 73 P. 
2d 1140, 181 Okl. 271—BranifP v. 
McPherren, 68 P.2d 871, 177 Okl. 
292—^Darby Petroleum Corpora¬ 
tion v. Mason, 54 P.2d 1046, 176 
Okl. 138—State Bank of Seneca, 
Mo., V. Miller, 42 P.2d 834, I 7 I Okl. 
253—^McAlester-Edwards Coal Co. 
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V. Stephenson, 260 P. 78, 126 Okl. 
219—Midland Valley R. Co. v. 
Rupe, 210 P. 1038, 87 Okl. 286— 
Midland Valley R. Co. v. Gobie, 
186 P. 723, 77 Okl. 206. 

Pa.—Watkins v. Prudential Ins. Co, 
of America, 173 A. 644, 315 Pa^ 
497, 95 A.L.R. 869. 

Inferences from evidence generally 
see infra § 1044. 

Absolute certainty Is uot requlred 
to meet standards of legal proof.— 
Smith V. Kingsley, 200 A. 11, 331 Pa. 
10 . 

Complete credit to plalutlir’a case 

If, discardlng all adverse evidence 
and giving credit to all the evidence 
favorable to plaintiiC and indulging 
every legitimate conclusion favor¬ 
able to plaintiff which might have 
been drawn from the proved facts, 
a jury might have found in favor of 
plaintiff, the evidence is sufficient to 
support a verdict in his favor.— 
Hulsey v. Patterson, Tex.Civ.App., 
121 S.W.2d 509—^McCarty v. Hogan, 
Tex.Clv.App., 121 S.W.2d 499, error 
dlsmissed—Traders & General lae. 
Co. V. Durbin, Tex.Civ.App., 119 S. 
W.2d 696, error dlsmissed—Pennsyl- 
vania Fire Ins. Co. v. W. T. Waggon- 
er Estate, Tex.Civ.App., 41 S.W.2d 
340, affirmed, Com.App., 89 S.W.2d 
598. 

Where there Is evidence to take 
case to Jnry on issues, evidence is 
sufficient to support flndlngs of jury 
on such issues.—^National Life & 
Accident Ins. Co. v. American Trust 
Co., 68 S.W.2d 971, 17 Tenn.App. 616 
—Tennessee Cent. Ry. Co. v. Schutt, 

2 Tenn.App. 614—-Citty v. Miller, 1 
Tenn.App. 1. 

Judgment notwithstazLdlng verdict 
Respecting sufficiency of evidence, 
test whether evidence support s ver¬ 
dict or requires grantlng judgment 
non obstante veredicto does not dif¬ 
fer perceptibly.—Meylink v. Mlnne- 
haha Co-op. Oil Co., S.D., 291 N.W. 
672—Wolff v. Stenger, 239 N.W. 181, 
69 S.D. 231. 

51. Cal.—In re Presho*s Estate, 238 
P. 944, 196 Cal. 639. 

Wliere the evidence of a fact Is 
not conclusivei but leaves no other 
hypothesis, it will be considered suf¬ 
ficient.—Pisher V. Pfeifer & Co., 4 
La.App. 492. 

52. N.Y.—^Howard v. St. Lawrence 
Life Assoc., 45 N.Y.S. 110, 20 Mlsc. 
118. 

23 C.J. p 53 note 96. 
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by the fact that there is other evidence which, if 
believed, would warrant a contrary resuit.^3 It is 
sufficient if the substance of an allegation is 
proved,54 and if the evidence on the whole agrees 
with and supports the hypothesis which it is adduced 
to prove,55 ali that is required being that the triers 
of fact should be reasonably satisfied of the facts 


on which the verdict or finding is based.®® 

Testimony consisting of a mere legal conclusion®'^ 
or utterly destitute of reasonable precision^S is in- 
sufficient; and a verdict or finding cannot be based 
on evidence which cannot possibly be true,®3 is 
demonstrated to be false,is inherently unbelieva- 


Fhyslcal facts held to warrant find- 
tXLg 

(1) That vehlcle was on wrong side 
of highway. 

Ark.—Crawford v. Center, 100 S.W.2d 
83. 193 Ark. 287. 

Tex.—Kindle v. Armstrong Packlng 
Co., Civ.App., 103 S.W.2cl 471. 

(2) That hrakeman feli from top 
of tram—Kulp v. Chicago, St. P., M. 
& O. Ry. Co., C.C.A.Minn., 88 P.2d 
466, certiorari dienied Chlcago, St. P., 

M. & O. R. Co. V. Kulp, 67 S.Ct. 930, 
301 U.S. 700, 81 L.Ed. 1356. 

(3) That plamtiflrs automobile in 
collision at intersection entered m- 
teraection first.—Genovese v. Krebs, 
138 So. 470, 18 La.App. 639. 

BvidexLce held sufELclent 
Ark.—Thomas v. Spires. 22 S.W.2d 
553, 180 Ark. 671. 

Cal.—Harvey v. San Diego Electric 
Ry. Co., 268 P. 468, 92 Cal.App. 
487. 

Ga—WostGrn & A. R. R. v. Morgan, 
150 S.B. 850, 40 Ga.App. 611. 

Hawaii.—Nawahl v. First Trust Co. 

of Hilo, 31 Hawail 958. 

111.—Kretschmar v. Goven, Eddins & 
Co., 21 N.E.2d 932, 301 Ill.App. 8— 
Frank v. Central Mut. Ins. Co., 273 
Ill.App. 445—Perks v. Tlppett, 202 
111.App. 619. 

La.—Possier v. Knight Motors Co., 
127 So. 87, 13 L.a.App, 11. 

Mass.—Weiner v, D. A. Schulte, Inc., 
176 N.B. 114, 275 Mass. 379— 

Murphy v. New England Transp. 
Co., 173 N.E. 430, 273 Mass. 276— 
Kearns v. South Middlesex SI. R 
Co., 64 N.E. 200, 181 Mass. 687— 
Woodman v. Metropolitan R. Co., 
21 N.B. 482, 149 Mass. 336, 14 
Am.S.R. 427, 4 L.R.A. 213. 

Minn.—Larson v. First Nat. Bank, 
146 N.W. 1097, 125 Minn. 276. 

Mo.—State ex inf. Mansur ex rei. 
Fowler v. McKown, 290 S.W. 123, 
316 Mo. 1336—State ex rei. Con¬ 
solidated School Dist. No. 9, j 
Bates County v. Lee, 262 S.W. 344, 
303 Mo. 641. 

Nev.—Butzbach v. Siri, 5 P.2d 633, 63 
Nev. 463. 

N. Y.—Meltzor v. Kamlnor, 227 N.T.S. 
459, 131 Misc. 813. 

Okl.—Mid-Continent Petroleum Cor¬ 
poration V. Miller, 79 P.3d 804, 183 
Okl. 27. 

Pa.—Crick v. Pauli, 136 A. 103, 287 
Pa. 431. 

Tenn.—^Whitfleld v. Loveless, 1 Tenn. 
App. 377. 

Tex.—Roberson v. Hughes, Com.App., 


231 S.W. 734, reversing Hughes v. 
Roblnson, Civ.App., 214 S.W. 946— 
Praeletorian Diamond Oil Ass'n 
v. Garvey, Civ.App., 16 S.W.2d 698, 
error refused—^Durham v. Scrive- 
ner, Civ.App., 259 S.W. 606, aiarmed, 
Com.App.. 270 S.W. 161. 

Utah.—Taylor Motor Car Co. v. Han- 
sen, 282 P. 1040, 76 Utah 80. 
Wash.—^Kusah v. McCorkle, 170 P. 
1023, 100 Wash. 318, L.RA.1918C 
1158. 

Wis.—Darling & Co. v Frank Carter 
Co., 242 N.W. 619, 208 Wis. 222. 
Hvidence held insnffiolent 
U.S.—The President Arthur, C.C.A.N. 
Y., 72 P.2d 276, afflrming, D.C., 42 
P.2d 288, certiorari denled Morse 
Dry Dock & Repair Co. v. The Pres¬ 
ident Arthur, 56 S.Ct 149, 293 U.S. 
616, 79 LEd. 704. 

Cal.—Steinhofer v. Georgeson, 202 P. 

350, 64 Cal.App. 660. 

D.C.—Ross V. Washington Rallway 
& Electric Co., 39 App.D.C. 691. 

111.—Selamakos v. Victory Ice & Ice 
Cream Co., 246 IlLApp. 178. 
lowa.—Galva First Nat. Bank v. 

Reed, 216 N.W. 732, 206 lowa 7. 
Ky.—Parmers’ Bank & Trust Co. v. 

Dent, 267 S.W. 202, 206 Ky. 406. 
La.—Morris v. Summers, 6 La.App. 
378. 

Mo.—^Winter v. City of Klrkwood, 
App., 296 S.W. 232. 

Neh.—^Vyblral v. Schildhauer, 265 N. 

W. 241, 130 Neb. 433. 

N.H.—Lavigne v. Nelson, 18 A.2d 832. 
Or.—McMillan v. Montgomeryi 263 P. 
879, 121 Or. 28. 

Pa.—Pender v. Cook, 150 A. 892, 300 
Pa. 468—Brenard Mfg. Co. v. Krok- 
er, 91 Pa.Super. 264. 

Tex,—Magnolia Petroleum Co. v. 

Muehl, Civ.App., 237 S.W. 699. 

Wis.—Krahn v. Goodrich, 160 N.W. 

1072, 164 Wis. 600. 

Wyo.—^Arp & Hammond Hardware 
Co. V. Hammond Packing Co., 236 
P. 1033, 33 Wyo. 77. 

53. Cal.—^Popp V. Bxchange Bank, 
208 P. 113, 189 Cal. 296—Waer v. 
Waer, 207 P. 891, 189 Cal. 178— 
Hali V. Williams, 11 P.2d 19. 123 
Cal. App. 148. 

Under confllottng evidence, trler of 
fact may flnd for either party.—^Mor- 
ton V, Wallace, 171 S-B. 720, 177 Ga. 
866—Moss V. Moss, 151 S.B. 606, 169 
Ga. 734—^Davis v. McKenzie Motor 
Co., 166 S.E. 869, 46 Ga.App. 161. 

Evidence which estabUshes facts 
as a matter of law is obviously in- 
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sufficient to support a verdict or flnd- 
ing to the contrary.—^Evans v. Dr. 
Pepper Bottling Co., Tex.Civ.App., 123 
S.W.2d 706. 

54. La.—Gueble v. Lafayette, 46 So. 
917, 121 Lsu 909. 

55. Colo.—Maley v. Heichemer, 265 
P. 4. 81 Colo. 379. 

Idaho.—Rlley v. City of Boise, 31 P- 
2d 96 ’—Roe v. Boise Grocery Co.^ 
21 P.21 910, 63 Idaho 812. 

23 C.J. r 53 note 91. 

58. U.S—^William Cramp & Sons 
Ship Ss Engine Bldg. Co. v. U. S., 
60 CtCl. 179. 

! Ala.—Phillips v. Morris, 53 So. 1001, 
169 Ala. 460. 

57. Hawaii.—Tyler v. Wise, 21 Ha¬ 
waii 148. 

23 C.J. p 53 note 88. 

68. U.S.—^McDonald v. Robertson, C. 

C.A.Mlch.. 104 P.2d 946. 

Tex.—Bishop-Babcock-Becker Co. of 
Texas v. Jennings, Civ.App., 246 S. 
W. 104. 

23 O.J. p 63 note 89. 

Speed 

Where witness testifled that the 
engine was “not runnlng so fast or 
so slow, either,*' it was held that 
such a statement had no probative 
value and was not evidence of neg- 
llgent speed.—^Nashville & St. L. Ry. 
V. Perry, 13 Tenn.App. 268. 

Time 

Where testimony is sufficient to 
prove act or transaction wlthin cer- 
tain period, hut is so vague and un- 
oertain as not to flx the time withln 
that period, best that can be done 
for party producing such testimony 
is to flx date at end of period.—Vldal 
v. Kensler, 61 P.2d 236, 100 Mont. 
692. 

sa U.S.—Chlcago, M., St. P. & P. R. 
R Co. V. Linehan, C.C.A.Minn., 66 
P.2d 373. 

Va.—Johnson v. Rlchmond, P. & P. 
R. Co., 169 S.B. 603, l^O Va. 766. 
SnpexflclaUy releviant evidence may 
not be basis for finding by jury, and 
not fit to be submitted thereto, as 
m case of testimony as to happening 
of physlcal impossibility, testimony 
as to strange and unusual transac¬ 
tion or event, not entitled to credence, 
or false statement made under such 
circumstances as to preclude finding 
of good faith.—^Hebert v. Boston & 
M. R. R., 8 A.2d 744, 90 N.H. 324. 

60. Mo.—Grange v. Chlcago & E. L 
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ble,®^ is contrary to reason,®* is opposed to natural edg^e and experience®^ or to established physica! 
or physica! laws,®® is contrary to common know!- facts,®® or is contrary to an infaUibie mathematica! 


Hy. Co., 69 S.'W.2d 955, 334 Ko. Oo., 227 S.W. 42, 285 Mo. 603—| Bvidenoe lield in. confllot wltll pliysi. 
1040. Houssell v. St. Liouis-San Fran- oal factfl 

Si8cz«dited eyldence Cisco Ry. Co., App., 257 S.W. 516 Ala.—Tennessee Coal, Iron & R. Co. 

A case is never proved -where testi- —^Burkett v. Gerth, App., 263 S.W. v. Carson, 88 So. 660, 206 Ala. 618. 

mony which supports it is discredited 199. Conn.—Abrams v. Director General of 

to satisfaction of tribunal which Neb.—^Elwood v. Schlank, 25’2 N.W. Railroads, 111 A. 798, 96 Conn. 479. 

tries the issue.—Pickens v. Jackson, ^28, 126 Neb. 213—Oliver v. Union La.—^Recknagrle v. Uddo Bros. Co., 92 

129 S.E. 639. 161 Ga. 124. Pac. R. Co., 179 N.W. 1017, 106 So. 390, 161 La. 935. 

ei. MJss,—Teohe Lines v. Bounfls. 2*®- Neb,—Peterson r. Omaha & Coun- 

170 sn 747 fios ^8-—Radzlemenski v. Baltimore & O. cll Bluffs St. Ry. Co., 269 N.W. 610. 

Mo -i|ranee ’v. Ch^cSo i I. Ry. A. 735. 288 Pe. 182. 181 Neb. 676. 

Co.. 69 S.W.2d 965 334 Mo 1040. Va.—Norfolk & W. Ry. Co. v. Sim- N.Y.—^Toungf v. Rochester Gas & 

mons, 103 S.E. 609, 127 Va. 419. Electric Corporation, 17 N.Y.S.2d 

‘Be^bto or oreaible Wash.-Leach v. Brlckson, 297 P. 36, 268 App.Dly. 418. 

738, 161 Wash. 473. Pa.-Lesslgv. Reading Transit & 


in civll case is evidence reconcilable 


Wis.-^tryk v. Sydarowich, 224 N.W. 
posslbillties are not sufficient.—^Teche -ac ra-ic k*** 

Lines V. Bounds, 179 So. 747, 182 

Miss. 638. Beq.iiiremexLt8 for applioatioiL of mle 


35, 268 APP.D1V. 418. 

Pa.—^Lesslg v. Reading Transit & 
I Llght Co., 113 A. 381, 270 Pa. 299. 
R.I.—Whalen v. Dunbar, 116 A. 718, 
44 R.I. 136. 


62. Mlsa—Teche Lines v. Bounda, ^ amonntlng to sub- 8»*. «"or dlsmlssed—San 

NV T», stantlal evidence on the grround of Antonio Public Service Co. v. Pras- 

^TS Ss physlcal faots and 6r. ClvJi.pp., 70 S.W.2d 232, 

j. • - . $ ^ pp. . common observatlon and experlence Wash.—De Temple v. Schafer Bros. 

except when the deductions from Log&lng Co., 13 P.2d 446, 169 Wash. 

63. Ky.—Cincinnati, N. & C. Ry. Co. physical law and fact appear so ciear 

V. Johnson, 136 S.W.2d 769, 281 Ky. and Irrefutable that no room is left Wls.—Schulz v. General Casualty Co., 
565—^Norfolk & W-Ry. Co. V. Stew- for entertalnment, by reasonable N.W. 808, 233 Wls. 118—Berg- 

art, 111 S.W.2d 1044, 271 Ky. 348— minds. of any other.-Braun v. Wells, Chlcago & N. W. Ry. Co., 

Commonwealth Life Ins. Co. v. Mo.App., 267 S.W. 98. N.W. 288, 221 Wls. 606—Bums 

Pendleton, 21 S.W.2d 985, 281 Ky. (2) The confllct between the testi- I’ 


(1) Testlmony is not to be re- Green, Clv.App., 94 


S.W.2d 894, error dlsmissed—San 
Antonio Public Service Co. v. Fras- 
er, Civ.App., 70 S.W.2d 232. 


591. 66 A.L.R. 1526. 


mony and the established physical 


ner v. Chlcago & N. W. Ry. Co., 
267 N.W. 288, 221 Wis. 606—Bums 
V. Weyker, 261 N.W. 244, 218 Wls. 
363. 


Bounds. 179 facts must be such that it is impos- Hrldenoe held not in confllct wlth 
Mlss. 63S. sible for the testimony to be true.— physioal facts 

Mlsscurl Ins. Cc., Mo,App.. U.S.—Champlln Reflnlng Co. v. 

MoCollum 68 S.-W.2d 862. Thomas, C.C.A.OM., 93 P.2d 133— 

WM*69s’°332^Mr7M—Rouasfu V ^ mathamatloal caletOatlon not Chicago, M., St. P. & P. R. R. Co. 
St.’ Louls-San ^ralrfscf Rv ^J’ undlsputed or admltted flg- Llnehan, CCJi..Mlnn.. 66 P.2d 

APP 267 Iw ures oannot be avalled of to defeat ^ S7S. 

NH.—Wown V Mailhot. 19« A 7W the jury on the evi- ^—Hllton v. Carey, 10i6 P.2d 944, 41 

■39 N^YiO ^ ««nce as a whole, as shovdng such CaLApp.2d 376. 

NT.—Szpyrka' V International Rv ^u"**»*» ure contrary to the physical Conn.—Saarela v. AUen Bros. Ga- 
Co 210 NTS 659 ^19 facts,—Davls v. Chrlstensen, TetClv. rage, 9 A.2d 814, 126 Conn. 160. 

V ChfLerl V S.W. 803, error denled 278 laaho.-Butler v. Townend, 298 P. 876, 

a ^ Chalmers, 194 N.T. BO I^aho 642. 

Ta.—Ellett V. Carpenter, 3 S.B.2d 870, or speed of movable objeets -^P- ®® 

173 Va. 191. luoontrovertible physical faots are ^ 

■Wash,-Leaoh v. Brlckson. 297 P. 738, "®'^®’‘ established by oral evidence as g tJTP 
161 Wash. 473. to the positlon or speed of moving —Louls- 

objeets.—^Adams v. Armour & Co 16 133 S.W.2d 

64. Mlss.—Teche Lines v. Bounds, A.2d 142, 142 Pa.Super. 280—Zim- ^65—D. G. Hayes 

179 So. 747, 182 Mlss. 638. mer v. Clark, 166 A. 816, 103 Pa, Wholesale Grocery Co. v. Fortney’s 

Bu^kett V. Gerth, App., 263 S.W. m^Masl’ 

Va.—Norfolk 4S, W. Ry. Co. v. Sim- ne^Vf“m^f^L th“' “«--Otimby v. Kansas City Bys. Co., 

mons, 103 S.B. 609, 127 Va 419. alnSrert b/ accident as ^pp., 228 S.W. 879. 

Wash.-John Smlth Co. v. Hardln, JefaUve S N-T.-^lomka v. Nassau Blectrlo R. 

218 P. 2, 126 wash. 426. «“7 

66. U,S.—Bgan Chevrolet Co. y. physical facts,—Gllmore v. Orchard, nbin « m ^ « 

Bruner, aC.A.Mlnn., 102 P.2d 373, 187 N.W. 1006, 177 Wis. 149. Koi : Turner, 182 N.B. 

122 A.L.R. 987. Bstimata 628—Armour & 

Mo.—Grange v. Chicago & B. I. Ry mere estlmate_SoharB-ei^ ^ Tenore v. McKlnley, 181 

co., 69 S.W.2d 966, Is4 Mo. IHO- 

Kibble V. Qumcy, O. & K. a R.|s. 217, 127 Miso. 24. ” ® Co.,^96T 269’, M 
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test,®® or which is contrary to other facts which 
must be established to sustain the verdict.®'^ 

Wherc the evidence would sustain a finding for 
plaintiff as to all the relief demanded by him, it is 
sufficient to sustain a finding awarding relief only 
in part.®^ Where the evidence would support an 
award in an amount greater than that allowed, the 
amount allowed is supported.69 Where the decla- 
ration in an action contains several counts, the fact 
that one good count is established by the evidence 
is sufficient to warrant a verdict;*^® conversely, 
where separate defenses are made, each of which is 
complete on the pleading, defendant is entitled to a 
verdict, if one defense is established, although the 
others are not.^l Evidence which is sufficient to 
establish a defense may not be sufficient to warrant 
affirmative relief 

Errors and inconsistencies. Evidence may be suf¬ 
ficient, even though it contains errors and incon¬ 


sistencies. 3 Where the evidence is conflicting, it 
is the duty of the triers of fact to reconcile it, if 
possible,'^^ or, if this is not possible, to accept that 
part of it which is worthy of credit and reject the 
balance,75 having regard to all the facts and cir- 
cumstances tending to show the credibility or want 
of credibility of the witnesses.76 

Admissibility and sufficiency are separate and dis¬ 
tinet and evidence may be of sufficient probative 
force with respect to an issue to be admissible with- 
out being sufficient to establish the issue.'^3 

Causafion. The mere fact that one event follows 
an >ther in time does not establish a causal relation- 
sh p between them.79 

The trier of fact may not speculate as to the 
c .use of a happening, such as an injury;80 so the 
^.-ier is not permitted to choose between two or 
more equally probable causes for a happening for 


Tex.—Gulf, C. & S. F. Ry. Co. v. 

Hector, Clv.App., 283 S.W. 562. 

Va.—^Norfolk & W. Ry. Co. v. Sim- 
mons, 103 S.E. 609, 127 Va. 419. 
Wis.—^Henry v. La Grou, 227 N.W. 
246, 200 Wis. 110. 

6ft, Pa.—Radziemenski v. Baltlmore 
& O. R. Co., 128 A. 735, 283 Pa. 182. 
Oeometrioal liLconslsteiioy 
In a proceedingr to q.ulet title to 
properly in a block in a City, a de- 
cree for defendant was held plainly 
not supported by the evidence, since 
the evidence on which the witness- 
es all agreed, and which was sup¬ 
ported by all probabilities, cannot be 
overcome by its inconsistency 
geometrically with an estlmated 
Street frontage.—Mercantile Trust 
Co. of San Francisco v. All Persons 
Claiming, etc., 191 P. 691, 183 Cal. 
369. 

07. N.H.—Collette v. Boston & M. R. 

R. , 140 A. 176, 83 N.H. 210. 

68. Cal.—^Dillon v. Cross, 91 P. 439, 
5 CaLApp. 766. 

69. Monl.—Sturm & Drake v. Rob- 
erts Elevator Co., 198 P. 545, 60 
Mont. 239. 

70. Ga.—Reid v. Morrison, 121 S.E. 
860, 31 Ga.App. 613. 

111.—Illinois Cent. R. Co. v. Andrews, 
116 111.App. 8. 

Md.—Parks v. Skipper, 165 A. 319, 
164 Md. 388. 

71. Or.—Gilman v. Cochran, 90 P. 
1001, 49 Or. 474. 

72. Mont.—Continental Oil Co. v. 
Bell, 21 P.2d 65, 94 Mont. 123. 

73. U.S.—Romine v. Hodges, Cust & 
Pat.App., 70 F.2d 272. 

Cal.—Grant v. Gladstone, 259 P. 112, 
85 CaLApp. 181. 

Mo.— LiUtgen v. Standard Oil Co., 287 

S. W. 885, 221 Mo.App. 773. 


74. U.S.—^Mfiidden v. Mac Sim Bar 
Paper Co., C.C.A.Mich., 103 P.2d 
974, certioran denied 60 S.Ct. 102, 
308 U.S. 556, 84 li.Ed. 468, rehear- 
ing denied 60 S.Ct. 136, 308 U.S. 
635, 84 L.Ed. 528. 

Cal.—Boens v. Bennett, 67 P.2d 715, 
20 Cal.App.2d 477—Citizens State 
Bank of Long Beach v. Gtentry, 67 
P.2d 364, 20 Cal.App.2d 415—Fish- 
man v. Silva, 2 P.2d 473, 116 Cal. 
App. 1. 

Del.—Reese v. Hoffecker, 65 A, 688, 
22 Del. 198. 

Ind.—Chicago, M. & St. P. Ry. Co. v. 
Turpiu, 145 N.E. 316, 82 Ind.App. 
78. 

Utah.—Jensen v. Logan City, 88 P.2d 
459, 96 Utah 522, afflrming 83 P.2d 
311, 96 Utah 53. 

64 C.J. p 365 note 1. 

XneonsistexLoies In testimony 
Inconsistencies and incongruities in 
the testimony of witness whose gen- 
eral character for veracity has not 
been attacked should be reconciled 
when possible, especially where there 
is no extrinsic reason for suspectmg 
error or fraud.—^The Seeandbee, C.C. 
A.Ohio, 102 P.2d 577. 

76. Cal.—^Boens v. Bennett, 67 P.2d 
715, 20 Cal.App.2d 477—Citizens 
State Bank of Dong Beach v. Gen- 
try, 67 P.2d 364, 20 CalA.pp. 415. 
Del.—Reese v. HofCecker, 65 A. 688, 
22 DeL 198. 

64 C.J. p 353 note 68. 

76. Del.—^Reese v. Holfecker, su¬ 
pra. 

77. Mo.—^Look V. French, 144 S.W.2d 
128. 

78. Tex.—Jennison v. Damielle, Civ. 
App., 146 S.W.2d 788. 

79. U.S.—^Bussmann Mfg. Co. v. 
•National Labor Relations Board, 
C.C.A., 111 P.’2d 7813. 
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Qa.—^Payne v. Chandler, 153 S.K 96, 
41 GaApp. 385. 

Post hoc ergo propter hoo is not 
sound as evidence or argument.— 
Kramer Service v. Wllkins, 186 So. 
625, 184 Miss. 483. 

Proof of poBslblUty 

“Except In rare cases . . . 

proof, without more, that a certain 
event transpired as a resuit of a 
stated condition, is proof only of the 
possibility and does not establish the 
probabillty.*’—Columbus & G. R. Co. 
V. Coleman, 160 So. 277, 279, 172 Miss. 
514. 

Xnsanlty 

Proof that a person was sane prior 
to accident and that at some time 
after accident he became insane does 
not, in absence of evidence that ac¬ 
cident was cause of insanlty, con¬ 
stitute proof that insanity is resuit 
of accident.—Traders & General Ins. 
Co. V. Cole, Tex.Civ.App., 108 S.W.2d 
864, error dlsmissed. 

80. U.S.—^Thonnesen v. Montgomery 
Ward & Co., D.C.N.T., 33 F.Supp. 
81. 

Tenn.—Boulineaux v. City of Knox- 
vllle, 99 S.W.2d 557, 20 Tenn.App. 
404. 

AS a theory of caxusatlon, a <*ooxl. 
jeoture^’ is an explanation consistent 
with known facts or conditions but 
not deducible from them as a rea- 
sonable inference, but, if there is evi¬ 
dence which points to any one theory 
of causation, Indicating a logical 
secLuence of cause and effect, there Is 
a jurldical basis for such a determi- 
nation, notwithstanding existence of 
other plausible theories with or with¬ 
out support in the evidence.—^Pren- 
tice Packlng & Storage Co. v. Unit¬ 
ed Pac. Ins. Co., 106 P.2d 314, 5 Wash. 
2d 144. 
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only one of which defendant is responsible.^^ The 
cause need not be established with certainty, it be- 
ing sufficient if the cause for which defendant is 
responsible is shown to be the most probable 
cause it is not necessary to exclude the possi- 
bility that something else might have been the 
cause.*^ However, proof of a bare possibility that 
a happening may be due to a given cause does not 
justify a finding that it was so caused.^^ 

WHiere it is shown that causes calculated to pro¬ 
duce a certain resuit were in operation at a given 


time, it is permissible to infer that the natural re- 
sults in fact followed,^^ and, where such results 
have followed, it is proper to infer that they were 
occasioned by those causes.^® 

§ 1043. Of Single Witness 

Opdinarily the testimony of a singie witness, If ac- 
cepted as true, Is sufficient to establish any fact. 

Ordinarily in civil cases the testimony of a single 
witness is sufficient to establish any fact87 except 
the fact of reputation or notoriety,^^ unless more 
proof is required by statute,^9 even though the wit- 


81. Ark.—^Missouri Pac. R. Co. v. 
Hampton, 112 S.W.2d 428, 106 Ark. 
335. 

Mo.—^Hayes v. S. S. Kresge Co., App., 
100 S.W.2d 325. 

N.H.—^Ahem v. Eldredgre Brewlng Co., 
188 A. 470, 88 N.H. 287. 

Okl.—^Mid-Continent Petroleum Cor¬ 
poration V. Miller, 79 P.2d S04, 183 
Okl. 27. 

Or.—Crawford v. Cobbs & Mitchell 
Co., 253 P. 3. 121 Or. 628, affirmed 
267 P. 16. 121 Or. 628. 

Pa.—Dangrelo v. Pennsylvania R. Co., 
152 A 743. 301 Pa. 579. 

Tenn.—Xashville, C & St. L. Ry. v. 
Pollnrd, 14 Tenn.App. 388—Tennes- 
see Electric Power Co. v. Van Dod- 
so;i, 14 Tenn.App. 54. 

Tex.—^Houston Pire & Casualty Ins. 
Co. V. Biber, Civ.App., 146 S.W.2d 
442, error dismissed, judgment cor- 
rect. 

CiroTunstiaiLtial evldeuce Is xmoer- 
taln when disputed fact is natural 
effect of fact attested, but may have 
been caused by other things.—^Per- 
ry's Adm’x v. Inter-Southern Life 
Ins. Co., 58 S.W.2d 90*6, 248 Ky. 491. 

82. Okl.—Griesel v. Pabian, 84 P.2d 
634, 184 Okl. 42—St. Louis, I. M. & 

5 Rv. Co. V. True, 176 P. 758, 71 
Okl. 264, certiorari denied 39 S.Ct. 
386, 249 U.S. 611, 63 L.Ed. 801. 

Tenn.—Coppenger v. Babcock Lumber 

6 Land Co., 8 Tenn.App. 108. 
Welght and sufflciency of evidence as 

to cause of injury see the C.J.S. 
title Negligence § 244, also 46 C.J. 
p 1267 note 38-p 1272 note 66. 
Obscure cause 

Where source of disease or Injury 
Is obscure, court can base Its flndlngs 
on preponderance of probabllities or 
inferences drawn from established 
facts,—^Acme Body Works v. Koepsel, 
234 N.W. 766, 204 Wis. 493, oplnion 
supplemented on other grounds 236 
N.W. 378, 204 Wis. 493. 

83. Idaho.—^Rlley v. City of Boise, 31 
P.2d 968—Hendrix v. City of Twln 
Palis, 29 P.2d 352, 64 Idaho 130. 

84. N.H.—Russell v. Boston & M. R. 
R., 141 A. 227, 83 N.H. 246. 

85. N.H.—^Bmery v. Tilo Roofing 
Co., 196 A. 409, 89 N.H. 16(5—Mc¬ 


Donald V Elkins. 187 A. T25, 88 N. 
H. 249. 

86. N.H.—^ orthen v. Abbott, 6 A. 
2d 715, 90 ^.H. 164. 

No other a4 uate causa shown 
WTiere a < use is present which 
might produc* a condition that has 
occurred, and chere is no other ade- 
guate cause proved, the matter is not 
wlthin the equipoise rule, and It may 
under such conditions be found that 
the only thing suggested by the evi¬ 
dence which could cause an effect 
found present did cause it.—Turner 
V. Hartford Pire Ins. Co., 172 N.W. 
166, 185 lowa 1363. 

87. Ark.—St. Louis-San Pranclsoo 
Ry. Co. v. Hill. 121 S.W.2d 869. 
197 Ark. '53. 

Cal.—Mlnikin v. Hendrlx, 101 P.2d 
473, 15 Cal.’2d 338—Myles v. Rus¬ 
sell, 213 P. 491, 190 Cal. 485— 
Thompson v. Byers, 2 P.2d 496, 116 
Cal.App. 214—Southern Californla 
Music Co. v. Labes, 288 P. 1096, 
106 Cal.App. 256. 

Colo.—Cohen Sons, Inc. v. Dowd, 84 
P.2d S30, 832, 103 Colo. i211, cit- 
Ing Ck>rpus Juris. 

Fl€u—^Mutual Ben. Health & Accident 
Ass'n V. Buntlng, 183 So. 321, 133 
Fla. 646—Jacksonville Traction Co. 
V. Greene, 151 So. 623, 113 Fla. 316. 
Ga.—Donald v. Groves, 126 S.E. 583, 
160 Ga. 1'63. 

Idaho.—Farrar v. Parrish, 246 P. 
984, 42 Idaho 451. 

111.—Goldstein v. Mulier, 18»9 111.App. 
145. 

lowa.—Corbin v. Pike, 87 lowa 63'7. 
Mont.—Hili V. Haller, 90 P.2d 977, 
lOS Mont. 251—^Whitney v. Ber- 
toglio Mercantile Co., 211 P. S<23, 
65 Mont. 358. 

Okl.—Sharp v. Toung, 7*8 P.2d 816, 
182 Okl. 696. 

Or.—Riley v. Good, 18 P.2d 222, 142 
Or. 165. 

Pa.—^Kramer v. Linder, 8 Pa.Dlst. & 
Co. ■343. 7 Northumb.Leg.J. 368. 

23 C.J. p 53 note 2. 

Number of witnesses generally see 
supra § 1023. 

Bad r^utatlon of sole witness 

The testimony of one witness en- 
titled to credit is sufficient to es¬ 
tablish a fact, although contradlct- 
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ed, and notwithstanding declarations 
by other witnesses that reputation 
of such witness was bad.—Lefflng- 
well V. Paubion, 264 P. 306, 89 Cal. 
App. 167. 

Ferjniry or treason excepted 

Direct evidence of single witness 
entltled to full credit is sufficient to 
prove any fact except perjury or 
treason and to create substantlal 
conflict in evidence.—Southern Cal- 
ifornia Music Co. v. Labes, 288 P. 
1096, 106 Cal.App. 255. 

Transactions or communloatlons 
■with deceased person 

(1) Generally testimony of one 
witness Is sufficient to establish a 
fact, even though witness be testify- 
ing to transactions or Communica¬ 
tions with deceased person.—Donald 
V. Groves, 126 S.E. 683, 160 Ga. 163. 

(2) Rule that single witness' un- 
corroborated testimony to establish 
claim or right agamst deceased per¬ 
son is weakest kind of evidence af- 
fects only weight of evidence and 
not admissibility.—Goldsmith v. Par- 
sons, 161 So. 176, 18’2 La. 12>2, re- 
mandlng case, App., 156 So. 822, re- 
instating 164 'So. -68, and which is 
affirmed 161 So. 87'9. 

88. TJ.S.—Watts v. Lindsey, Ohio, 7 

Wheat. 15'8, 1'62, 6 L.Ed. 423. 

'Wis.—^Wojahn v. Oshkosh Nat. Un¬ 
ion Bank, 129 N.W. 1068, 14'4 Wis. 

646. 

Q9. Xu Boulsiaua 

(1) Under statute the testimony 
of one witness, unsupported by cor- 
roborating circumstances, is Insuffl- 
cient to prove a contract where the 
amount exceeds flve hundred dol- 
lars.—Davilla v. Boswell, 1 So.2d 
70‘3, 197 La. 488—Successlon of Mer- 
eno, 108 So. 133, 161 La. 84—Sabine 
Lumber Co. v. Trumbull, 104 So. 476, 
168 La. 621—Loulsiana Oil Burning 
Equipment Co. v. McGregor, 118 So. 
894, 9 La.App. 3'4i9—Gray v. Feazel, 
3 La.App. 14'2—23 C.J. p '64 note 4 
Ca]. 

(2) Proof of an oral glft of over 
flve hundred dollars is wlthin the 
statute.—Successlon of McBumey, 
111 So. 8.6, 162 La 768. 

(3) Statute does not apply where 
the amount clalmed is composed of 
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ness is a party or interested in the action.90 The 
triers o£ fact are not, however, bound to accept the 
testimony of a single witness as true,9i even though 
he is not contradicted92 

In some cases the testimony of a single witness 
is not such ciear and convincing proof as is re- 
quired to sustain a verdict or finding,^^ particular- 
]y where it was offered for the purpose of varying 
or contradicting a writing,24 or was opposed by a 
strong presumption of law,25 as, for instance, the 
presumption that a written instrument expresses 
the real intention of the parties,26 or that a deed 


duly executed and acknowledged and in possession 
of the grantee was duly delivered to him,27 or the 
presumption of the truth of an officeres retum of 
Service of process,®^ or the verity of an officeres 
certificate of acknowledgment.22 

§ 1044. Inferences from Evidence 

A verdict or finding may be based on inferences fair- 
ly drawn from the facts in evidence. An Inference can- 
not be based on surmise or speculation, and is without 
probative force If Inconsistent with undisputed or clearly 
established facts. 

A verdict or finding may be based on reasonable 
inferences fairly drawn from the facts in evidence,^ 


separate and distinet items, not one 
of whlch exceeds flve hundred dol¬ 
iare.—Thompson v. Stelnkamp, 5 Lta. 
App. 274. 

(4) A reconvenllonal demand for 
fillinff premises in action for rents 
and proflts is not within the statute. 
—Roussel V. Hailways Realty Co., 
115 So. 742. 165 La. 536. 

(5) In partlcular cases the testi¬ 
mony of one witness with corrob- 
orating circumstances has been held 
sufficient to meet the statutory re- 
quirement.—0’Ferrall v. Nashville 
Bndgre €o., 116 So. 399, 165 La. 963 
—Succession of Mereno, 10'8 So. 133, 
161 La. 84—Audubon Homestead 
Ass’n V. A. Stef Lumber Co., 105 So. 
62, 158 La. 1054—Louislana Abstract 
& Title Guarantee Co. v. Xeter Re¬ 
alty, Limited, 101 'So. 402, 16'6 La. 
1019—Webster v. Harman, 88 So. 
462, 148 La. 1080—Victory Gravel 
Co. V. Dyer, 134 So. 701, 17 La.App. 
123—Electrical Supply Co. v. Moses, 
3 La.App. 286. 

90. Ark.—Hot Springs St. Ry. Co. 
V. Hili, 128 SW.'2d 36'9, 19'8 Ark. 
319. 

Cal.—Klein v. Baker, 296 P. 631, 112 
Cal.App. 157. 

Pia.—Win ter Haven Fruit Sales Cor¬ 
poration V. De Vane, 162 So. 909, 
120 Fla. 385. 

Ga.—Donald v. Groves, 126 S.B. 583, 
160 Ga. 163. 

La.—Parris v. Miller, App., 1'69 So. 

132—Boe V. Conrad, 3 La.App. 72. 
N.J.—Brown v. Coast Cities Ry. Co., 
165 A. 866, 11 N.LMisc. 347. 

N.Y.—Buguero v. U. S. Shipplng 
Board Emergency Pleet Corpora¬ 
tion, 218 N.T.S. 58'9, 518 App.Biv. 
553, afflrmed 159 N.E. 685, 246 N. 
Y. 643. 

Pa.—Bastian v. Marienville Glass 
Co., 126 A. 798, 28l Pa. 313—Ment- 
ser V. Mentser, 7 A.2d 641, 136 Pa. 
Super. 582—Burchfleld v. Borough 
of Conneaut Lake, 174 A. 66'8, 114 
Pa;Super. 114—Kramer v. Linder, 
8 Pa.Dist. & Co. ‘343, 7 Northumb. 
Leg.J. 358. 

Tex.—Davis v. Chrlstmas, Clv.App., 
248 S.W. 126. 1 

23 C.J. p 54 note 5. I 


A party’8 testimony oorroborated 
by clrcnmstaaioes will be accepted 
as true.—Munson v. Wilson, 6 La. 
App. 560. 

Attomey for party as sole witness 

Where the testimony of an attor- 
ney for plaintiff in ejectment suit 
was uncontradicted, although his 
conduct In managing the suit and 
making himself a witness was un- 
becoming. It was sufficient to es- 
tabllsh a fact.—Barto v. Kellogg, r24 
N.E. 633, 2‘89 111. 528. 

91. XJ.S.—Storley v. Armour & Co., 
C.C.A.N.D., 107 P.2d 49'9—Easton 
V. Brant, C.C.A.Cal., 19 P.2d 857, 
8'69, quoting Corpus Jnris, and cer¬ 
tiorari denied 48 S.Ct. 117, 276 U. 
S. 657, 72 L.Ed. 424. 

N.Y.—Harris v. Herskowitz, r80 N. 
Y.S. 646. 

Pa.—Stem v. Hopewell Chocolate Co., 
87 Pa.Super. 289—Hrestak v. Kos- 
cevic, 45 Dauph.Co. 88. 

Tex.—Dubinski Electric Works v. J. 
■Lang Electric Co., Civ.App., lll 
S.W. 16'9. 

Va.—D. Humphreys & Son v. Brough- 
ton, 141 S.B. 764, 149 Va. 78'9. 

92. XJ.S.—Easton v. Brant, C.C.A. 
Cal., 19 F.2d 857, 859, quoting Cor¬ 
pus Juris, and certiorari denied 4'8 
S.Ct. 117, 276 U.S. 557, 72 L.Ed. 
424. 

Ind.—Woodsmall v. Myers, 158 N.E. 

646, 87 Ind.App. 69. 

Icwa.—^Platter v. Minneapolis & St. 
L. R, Co., 143 N.W. 992, 162 lowa 
142. 

Okl—Sharp v. Young, 78 P.2d 816, 
817, 182 Okl. 69«, citlng Corpus 
Juris. 

Uncontroverted evidence see supra § 
1038. 

99. U.S.—^Easton v. Brant, C.C.A. 
Cal., 19 P.2d 857, 869, quoting Cor¬ 
pus Juris, and certiorari denied 48 
S.Ct. 117, 2T5 U.S. 657, 72 L.Ed. 
424. 

111.—Jeffery Bulk Service Statlon v. 
Qoetzinger, 26 N.E.2d 146, 304 111. 
App. 264. 

Puerto Rico.—Schroder v. Mayaguez 
Municlpal Council, 7 Puerto Rico 
1 . 


Requlrement of ciear and convincing 
proof see supra § 1023. 

Farty’s testimony contrudicted 
Pa.—Mentser v. Mentser, 7 A.2d 641, 
136 Pa. Super. 68i2—Twaddell v. 
Twadell, 95 Pa. Super. 4’29. 

94. U.S.—^Easton v. Brant, C.C.A. 
Cal., 19 P.2d 867, 859, quoting Cor- 
pus Juris, and certiorari denied 48 
S.Ct. 117, 2'76 U.S. 567, 72 L.Ed. 
424. 

Icwa—Anderson v. .®tna Life Ins. 

Co., 188 N.W. 883, 193 lowa 1037. 
Mich.—Gardner v. Johnson, 210 N.W. 
'296, 236 Mich. 268. 

Pa.—^Kllne v. Fitzgerald Bros., 110 
A. 348, 267 Pa. 46!8—Brenard Mfg. 
Co. V. Kroker, 91 Pa-Super. 264— 
In re Katzenmoyer^s Bstate, 31 Pa. 
Dist. & Co. 29'6. 

Proof requlred to vary or coutradict 
writteu iustrumeut 
The testimony of two witnesses, 
or the testimony of one witness with 
corroboratmg circumstances equiva- 
lent to the testimony of another 
witness, is necessary to vary or con- 
tradict a written instrument on 
ground of fraud or mistake.—Pender 
v.. Cook, 150 A. 892, 300 Pa. 468— 
Warner v. Deutsch, 7 A.2d 611, 13'5 
Pa.Super. 619—Preis v. Mulholland 
& Gotwals, 96 Pa. Super. 104—Hili v. 
Smith, 76 Pa Super. 340—Hrestak v. 
Koscevlc, 45 Dauph.Co.,Pa., 88—^In 
re Orwig, 16 York Leg.Rec.,Pa, 149. 
96to U.S.—Easton v. Brant, C.C.A. 
Cal., 19 F.2d 867, 859, quoting Cor¬ 
pus Juris, and certiorari denied 4S 
•S.Ct. 117, 276 U.S. ■557, 72 L.Ed. 
424. 

23 C.J. p 54 note 10. 

98. U.S.—Easton v. Brant, supra, 
quoting Corpus Juris. 

28 C.J. p 54 note 11. 

97. N.J.—Benson v. Woolverton, 16 
N.J.Bq. 168. 

98. Ala.—Loeb v. Waller, 18 So. 26)8, 
110 Ala. 487. 

111.—0’DonneU v. Kelllher, 62 Hl. 
App. 641. 

99. Wis.—Smith v. Aliis, 9 N.W. 
156, 6(2 Wis. 387. 

23 G.J. p 64 note 14. 

1. U.S.—^Baush Mach. Tool Co. v. 
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and a material fact need not be proved by direct , ers of fact may draw ali reasonable and legitimate 
evidence; it is sufficient if there is evidence from inferences and deductions from the evidence ad- 
which the fact can properly be inferred.^ The tri- duced before them;^ indeed, it is their duty to 


Aluminum Co. of America, C.C.A. 
Conn., 72 P.2d 286, certiorari de- 
nied Aluminum Co. of America v. 
Bausch Machine Tool Co., 55 S.Ct. 
104, 293 XJ.S. 5S9, 79 L.Ed. «88. 
Cal.—Baumann v. Harrison, App., 116 
P.2d 530—General Petroleum Cor¬ 
poration of Califomia v. City of 
Xios Angeles, App., 109 P.2d 764— 
Kossine v. Styliano, 105 P.2d 962, 
40 Cal.App.2d 721—^Adrian v. Guy- 
ette, 69 P.2d 197, »21 Cal.App.2d 306 
—Blank v. Olcovich Shoe Corpora¬ 
tion, 67 P.2d 376, 20 Cal.App.2d 456. 
Conn.—^Adams v. Mohlcan Hotel, 200 
A. 336, 124 Conn. 400—^Rescigrno v. 
Posner, 198 A. 761, 124 Conn. 263— 
Saunders v. New England Collapai- 
ble Tube Co., 110 A. 538, 95 Conn. 
40. 

Ga.—Stephens v. Wllson, 197 S.E. 360, 
58 Ga.App. 24. 

Ky.—^Prudential Ins. Co. of America 
y. Tugrgle's Adm’r, 72 S.W.2d 440, 
254 Ky. 814. 

Me.—Cooper & Co. v. American Can 
Co., 153 A. 889, 180 Me. 76. 

Mich.—^Butrlck v. Snyder, 210 N.W. 
311, 236 Mich. 300. 

N.J.—^Nardone v. Public Service Elec¬ 
tric & Gas Co.. 174 A. 746, 113 N.J. 
Law 640—Ocean Accident & Guar- 
antee Corporation v. Lincoln Nat. 
Bank, 172 A. 45, 112 N.J.Law 550— 
Glaser v. B. V. D. Sales Corpora¬ 
tion, 170 A. 49, 112 N.XLaw 179— 
Queen v. Jennings, 108 A. 379, 93 
N.J.Law 363. 

Pa.—^Kamensky v. Honoroff, 89 Pa. 
Leg.J. 377. 

Vt.—^Pairbanks v. Erank, 176 A. 294, 
107 Vt. 46. 

Wash.—Scholz v, Leuer, 109 P.2d 
294—Thomas v. Inland Motor 
Preight, 68 P.2d 603, 190 Wash. 
428. 

23 C.J. p 54 note 16. 

Circumstantia! evidence generally see 
supra S 1039. 

*Tnference” deflned see Inference. 

‘‘Beasonahle Inference^ is process 
of reaaoning wherehy reasonable con- 
clusion may be drawn from facts ad- 
mitted or established by evidence or 
from common knowledge or experl- 
ence that a further fact is estab- 
Ushed.—Stambaugh v. Hayes, 103 P. 
2d 640, 44 N.M. 443. 

Where nltlmate faots are not nui- 
oeptihle of direct proof, their ex- 
istence must dlrectly follow as rea¬ 
sonable concluslon from baslc facts 
and circumstances shown.—^Penton v. 
Hart, MoA.pp., 73 S.W.2d 1034. 

Faots wltliiiL ad.versary’s knjowledge 
(1) Where facts of transactlon are 
entirely withm adverse parties* 
knowledge, and plalntiff cannot se¬ 
cure direct testimony, court may 
baae judgment on reasonable Infer¬ 


ences from evidence.—^Moore v. Mc¬ 
Donald. 9 P.2d 656, 122 Cal.App. 61. 

(2) A litigant should not lose his 
property, or be reauired to pay his 
money as damages, when his liability 
for such damages rests only on in¬ 
ference, especlally where the fact 
necessary to establish liability, If it 
existed, was within the exclusive 
knowledge of the opposlng party, 
who testified in the case and falled 
to state such fact.—Western Union 
Telegraph Co. v. Mohley, Tex.Civ. 
App., 220 S.W. 611. 

ZmpUcatioiis and inferenoes alone 
will not sustain finding; but when 
accompanied by relevant testimony 
of probative character, they will do 
so.—Smith v. Ohio Millers* Mut. Pire 
Ins. Co.. 6 S.W.2d 920, 320 Mo. 146— 
Kelm V. Blackhurn, Mo., 280 S.W. 
1046. 
lilabUity 

A mere inference Is insufficient to 
flx liability.—Green v. Wilson, 105 S. 
W.2d 1074, 194 Ark. 165. 

2. Conn.—^Plala v. Connecticut Elec¬ 
tric Service Co., 168 A. 211, 114 
Conn. 172. 

Ind.—Bell v. McCain, 2 N.E.2d 241, 
102 Ind.App. 291—^Beaman v. Cleve- 
land, C., C. & St. L. Ry. Co., 134 
N.B. 610, 77 Ind.App. 638. 

Mo.—Schanbacher v. Lucido Bros. 

Grocery Co., App., 93 S.W.2d 1076. 
Neb.—^Perry v. Johnson Pniit Co., 243 
N.W. 655, 123 Neb. 668—Pinegold 
V. Union Outfittlng Co., 193 N.W. 
331, 110 Neb. 202—Weber v. Thomp- 
son-Belden & Co., 181 N.W. 649, 106 
Neb. 606. 

Or.—^Donis v, Sawyer Service, 21 P.2d 
776, 143 Or. 433. 

Tenn.—^Pickard v. Berryman, App., 
142 S.W.2d 764. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V, Cook, CivA^pp., 214 S.W. 639, 
dlsmlssed for want of Jurisdiction. 
Demand cmd refosal need not be 
proved in exact words, but it is 
enough that there is ample evidence 
from which the jury can infer them. 
—^Richardson v. Stinson, 100 So. 209, 
211 Ala. 254. 

Motive with which an act is done 
may be determined by inference from 
the facts and circumstances connect- 
ed with the transaction and the par¬ 
ties to it.—Winestine v. Rose Cloak 
& Suit Co., 107 A. 500, 93 Cozin. 633. 

3 . U.S.—Caldwell v. U. S., D.C.Pa., 
80 P.Supp. 308, affiimed, aC.A., 
114 F.2d 995. 

Cal.—Juchert v. Califomia Water 
Service Co., 106 P.2d 886, prior 
opinion, App., 97 P.2'd 269—Hamll- 
ton V. Pacific Electric Ry. Co., 
86 P.2d 829, 12 Cal.2d 698—Perry 
V. D. J. & T. SuUlvan. lnc.,'26 P. 
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2d 486, 219 Cal. 384—^Wllton v. 
Clarke, 80 P.2d 141, 27 Cal.App.2d 
1—^Anglo-Amerlcan Land Co. v. 
Heine, 198 P. 1009, 62 Cal.App. 
472. 

Colo.—^Venetuccl v. City of Colorado 
Sprlngs, 63 P.2d 462, 99 Colo. 389. 
Conn.—^Dadio v. Dadio, 192 A. 667, 
123 Conn. 88—^Latham v. Hankey, 
166 A. 400, 117 Conn. 6—Southern 
New England Ice Co. v. Town of 
West Hartford, 169 A. 470, 114 
Conn. 496. 

Ga.—White v. Hammond, 4 S.E. 102, 
79 G€u 182—Gaines v. Brown, 162 

S. E. 722, 44 Ga.App. 630, reversed 
on other grounds 164 S.E. 806, 175 
Ga. 66, conformed to 166 S.E. 454, 
45 Ga.App. 626. 

Ind.—^Rush v. Hunziker, 24 N.E.2d 
931—^Federal Life Ins. Co. v. Sayre, 
142 N.B. 223, 196 Ind. 7, followed 
in Pederal Life Ins. Co. v. Hard- 
ing, 166 N.B. 926, 201 Ind. 704— 
Bell V. McCain, 2 N.B.2d 241, 102 
Ind.App. 291—Butz v. Lyle, 197 N. 
B. 700, 101 Ind.App. 331—Keenan 
Hotel Co. V. Punk, 177 N.B. 364, 93 
Ind.App. 677—Charters v. Mlller, 
137 N.B. 67, 82 Ind.App. 636— 

Russell V. Scharfe, 130 N.R 437, 
76 Ind.App. 191. 

lowa.—^In re Green*s Estate, 288 N. 
W. 881, 227 lowa 702—In re Sec- 
ondary Road Dist. No. 11 of Clay 
County, 238 N.W. 66, 213 lowa 988. 
Mich.—^Faustman v. Hewitt, 264 N. 
W. 863, 274 Mich. 468—Pauli v. 
McBride, 263 N.W. 877, 273 Mich. 
661—Wilkins v. Bradford, 226 N. 
W. 609, 247 Mich. 157—Heppenstall 
Steel Co. V. Wabash Ry. Co., 219 
N.W. 717, 242 Mich. 464. 

Mo.—^Martin v. St. Louis-San Pran- 
cisco Ry. Co., 46 S.W.2d 149, 829 
Mo. 729, certiorari denied St. Lou- 
is-San Francisco Ry. Co. v. Mar¬ 
tin, 62 S.Ct. 644, 286 U.S. 662, 76 
L.Ed. 1294—^Hulsey v. Tower 

Grove Quarry & Construction Co., 
30 S.W.2d 1018, 826 Mo. 194—Sur- 
beck V. Surbeck, App., 208 S.W. 
645. 

Mont.—Orem v. Hansen Packing Co., 
7 P.2d 646, 660, 91 Mont. 222, cit- 
ing Ck>xpu Juxls. 

N.J.—Kellogg V. Martin, 22 A,2d 430, 
432, citing Ooxpns Juris—^Bowen v. 
Healy's Inc., 197 A. 666, 16 N.J. 
Misc. 113, appeal dismissed Fisher 
V. Healy’s Speclal Tours, 1 A.2d 
848, 121 N.J.Law 198. 

N.T.—Swlstak v. Brie R. Co., 203 N. 

T. S. 791, 208 App.Div. 563, afflrmed 
147 N.B. 190, 239 N.Y. 649—Gallag- 
her V. Perot, 202 N.T.S. 441, 122 
Misc. 845. 

N.C.—^Long V. Eagle 5, 10 and 26^ 
Store Co„ 198 S.B. 673, 214 N.C. 

146 . 
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make, and give consideration to, all inferences and 
deductions which may properly be drawn.^ A rea- 
sonable inference is as truly evidence as the mat- 
ter on which it is based, and is not a mere presump- 
tion or guess appropriate inferences from proved 
facts are not a low order of evidence,® and wheth- 


er or not they should be permitted to overcome pos¬ 
itive and direct testimony depends, in every case, 
on the relative strength of the one or the other.'^ 

An inference can be drawn only from the facts 
in evidence,® and cannot be based on surmise, spec- 


Ohio.—^Frommel v. Coney Island, 
App., 36 N.E.2d 9. 

Or.—Curtis v. Keller, 298 P. 196, 136 
Or. 67. 

Pa.—Broad Street Trust Co. v. Heyl 
Bros., 193 A. 397, 128 Pa.Super. 66 
—^Nesbit V. Vandervort & Curry, 
193 A. 393, 128 Pa.Super. 58. 

Tex.—Schumaker v. Whiteside-Appl- 
Ingr Motor Co., Civ.App., 144 S.W. 
2 d 944—^Missouri-Kansas-Texas R. 
Co. of Texas v. McKinney, Civ. 
App., 126 S.W.2d 789, afflrmed 
Missouri, K. & T. R. Co. of Texas 
V. McKinney, Com.App.. 146 S.W. 
2d 1081—Edwards v. West Texas 

TTojaatLtnJ niv Ann _ fi W 9/r fiOl 

ItJurTtia Hi 

error dismissed—^Employers* Lla- 
bility Assur. Corporation v. Mills, 
Civ.App., 81 S.W.2d 1028 , error 
dismissed—^Associated Indemnity 
Corporation v. Baker, Civ.App., 76 

S.W.2d 163, error dismissed—Mrs. 
Balrd’s Bakery v. Davis, Civ.App., 
64 S.W.2d 1031—Rellly v. Buster, 
Civ.App., 62 S.W.2d 621, reversed 
on other grounds 82 S.W.2d 931, 
126 Tex. 323—Spencer v. Pettit, 
Civ.App., 17 S.W.2d 1102, affirmed, 
Com.App., 34 S.W.2d 798—Com- 
munity Natural Gas Co. v. Allen, 
Civ.App., 16 S.W.2d 657—Galves- 
ton, H. & S. A, R. Co. v. Cook, Civ. 
App., 214 S.W. 539, dismissed for 
want of jurisdiction. 

Vt.—Fairbanks v. Frank, 176 A. 294, 
107 Vt. 46. 

Va.—Barry v. Tyler, 199 S.B. 496, 
171 Va. 381. 

23 C.J. P 55 note 18. 

Exlstence of faot 

(1) Existence of resuiting facts 
may be inferred from proved exist¬ 
ence of relevant facts.—Capitol Ho- 
tel Co. V. Rittenberry, Tex.Civ.App., 
41 S.W.2d 697, error dismissed. 

(2) While courls will not presume 
existence of essential fact, they are 
required to give reasonable construc- 
tion to language used by witnesses, 
and may infer existence of such fact 
—Great American Indemnity Co. v. 
Essary, Tex.Civ.App., 67 S.W.2d 891, 
error dismissed. 

Jary niay draw cus xnany different 
as the different basic 
facts and circumstances shown in 
evidence may justify.—^Wills v. Ber- 
berich's Delivery Co., 134 S.W.2d 126, 
346 Mo. 616—Beaber v, Kurn, 91 S. 
W.2d 70, 231 Mo.App. 22—Kelly v. 
Kansas City Building & Loan Ass'n, 
81 S.W.2d 440, 229 Mo.App. 686. 
Neoetfsaxy or waixanted inference 
(1) The inference need not be a 


necessary one.—^Puget Sound Elec¬ 
tric R. Co. V. Benson, Wash., 253 F. 
710, 166 C.C.A. 304—23 C.J. p 65 note 
17. 

(2) The evidence may warrant but 
not require, a certain Inference.— 
Clarkson v. United Railroad® of San 
Francisco, 227 P. 710, 67 Cal.App. 
372. 

(3) When it Is said that a certain 
inference is warranted by certain 
facts proved, no more is meant than 
that the Jury are reasonably war¬ 
ranted in making that deduction 
from the facts proved.—^Engstrom v. 
Auburn Automobile Sales Corpora- 

InferexLce from admlsslons 
Facts may be inferred from ad¬ 
mlsslons of other facts.—^Brea v. 
McGlashan, 39 P.2d 877, 3 Cal.App.2d 
464. 

Aetion, and nonaotioiL 
Court is authorlzed to look and to 
draw inferences from acts and some- 
tlmes nonactlon, when demonstra- 
tion or other means of Information 
falis to disclose the true state of 
any subject of inquiry,—^Hoch v. 
Martin, 188 A. 602, 124 Pa.Super. 
446. 

Where defendant offered no evl* 
dence, but demurred to the evidence 
of plamtiff, the Jury may properly 
resolve every inference in plaintifiTs 
favor.—Bngham City Fruit Growers' 
Ass'n V. G. BC. Zollmann Produce Co., 
Mo., 220 S.W. 911. 

Oral or written oontraot 
That contract for sale of assets 
to defendant was partly in writing 
dld not preclude conclusion from 
evidence that an oral contract for 
repurchase of stock from plaintlff 
existed.—Cottiugham v. Hershey, C. 
C.A.Pa., 71 F.2d 473. 

4 . Cal.—^Merced Security Sav. Bank 
V. Bent Bros., 279 P. 766, 207 Cal. 
662—^Rovegno v. San Jose Kmghts 
of Columbus Hali Ass'n, 291 P. 
848, 108 Cal.App. 691. 
d-Czuczko V. Golden-Gary Co., 
177 N.E. 466, 94 Ind.App. 47, re- 
bearing denled 179 N.E. 19, 94 
Ind.App. 47—New York Cent. R. 
Co. V. Reidenbach, 126 N.E. 65, 71 
Ind.App. 390. 

Mlch.—Sullivan v. Detrolt & Wmd- 
sor Ferry Co., 238 N.W. 221, 265 
Mich. 676. 

N-,y.—^Bonohue v. Brie County gav. 
Bank, 286 N.T. 24, 32 N.E.2d 777, 
reversing 15 N.Y.S.2d 689, 258 App. 
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Div. 1, and reargument denied 34 
N.E.2d 904. 

Or.—Donis v. Sawyer Service, 21 P. 

2d 776. 143 Or. 433. 

A lowa.—Stlcklmg v. Chicago, R. I. 
& P. Ry. Co., 247 N.W. 642, 216 
lowa 1312. 

Me.—Gould V. Maine Central Transp. 
Co., 9 A.2d 263, 136 Me. 336— 
Brooks-Bischoffberger v. Bischoff- 
berger, 149 A. 606, 129 Me. 62. 
Mich.—^Butrick v. Snyder, 210 N.W. 
311, 236 Mich. 300. 

Or.—Gray v. Hammond Lumber Co., 
232 P. 637, 113 Or. 670, rehearing 
denled 233 P. 661, 113 Or. 670. 

~r>— T-»J — •«- rt A r>ji o o 

336 Pa. 497. ^ 

£egal evldenoe 

Finding reasonably Inferable from 
facts and conditlons directly proved 
is “legal evidence’* and not mere 
conjecture.—^Hornick v. Bethlehem 
Mines Corporation, 161 A- 76, 307 Pa. 
264. 

6. Neb.—Smith v. Bankers Nat. 
Life Ins. Co., 266 N.W. 646, 130 
Neb. 662. 

23 C.J. p 65 note 19. 

Xnferaoces drawn from physlcal 
facts may be as strong as direct evi¬ 
dence.—Barry v. Tyler, 199 S.B. 496, 
171 Va. 381. 

7 . lowa.—Womack v. Horsley, 162 
N.W. 65, 178 lowa 1079. 

Neb.—Smith v. Bankers Nat. Life 
Ins. Co., 266 N.W. 646, 130 Neb. 
662. 

Tex.—Texas Motor Coaches v. Palm¬ 
er, Civ.App., 97 S.W.2d 263, revers¬ 
ed on other grounds 121 S.W.2d 
323, 132 Tex. 77. 

8. Ark.—Fort Smith Gas Co. v. 
Blankenship, 102 S.W.2d 76, 193 
Ark. 718. 

Cal.—Reese v. Smith, 70 P.2d 933, 
935, 9 Cal.2d 824. quoting Corpus 
Juris. 

Conn.—Latham v. Hankey, 166 A-. 
400, 117 Conn. 6. 

]^e,—^Bechard v. Lake, 11 A2d 26T„ 

136 Me. 386—^Bddy v. Bangor Fur- 
niture Co., 183 A. 413, 134 Me. 168.. 

N.T.—Blaikie v. Post, 122 N.T.S. 292,. 

137 App.Div. 648. 

Or.—^Inwall v. Transpaclflc Lumber 
Co., 108 P.2d 622. 

Tex—Garrett v. Hunt, Com.App., 288‘ 
S.W. 489, reversing Hunt v. Gar¬ 
rett, Civ.App., 275 S.W. 96. 

Wash.—^Prentlce Packlng & Storage 
Co. V. United Pac. Ins. Co., 106 P.. 
2d 314, 5 Waah.2d 144. 

Wyo.—Wrlght v. Conway, 242 P.. 
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ulation, conjecture, or guess;® it must be reason- accordance with correct and common inodes of rea- 
ably drawn from, and supported by, the facts on soning.^^ An inference has been required to be 
which it purports to rest,^® and must be made in 


1107, 34 Wyo. 1, denying rehearingr 
241 P. 369, 34 Wyo. 1, 

23 C.J. p 55 note 23. 

Inference based on inference see su¬ 
pra § 116. 

Presumption based on presumption 
see supra § 116. 

3Basis on legal testlmony required. 
—^W. P. Brown & Sons Lumber Co. 
V. Tarbrough, 169 So. 337, 27 Ala. 
App. 229. 

llnfereiLce may be based on cir- 
cTunstantial, as well as on direct, 
evidence. 

Cal.—^Paiva v. Califomia Door Co., 
243 P. 887, 76 Cai.App. 323. 

Ind.—Odd Pellows Cemetery of New 
Haven v. Daniels, App., 33 N.E.2d 
357. 

N.T.—Atrick v. Bellecourt Realty 
Corporation, 21 N.T.S.2d 637. 

7act as evidence 

Facts from which another fact 
may be rationally inferred are evi¬ 
dence of that fact.—Olberg v. Kroeh- 
ler, C.C.A.Mlnn., 1 P.2d 140. 
Evidence h^d to authozlze inference 

(1) That plaintllTs loss of sexual 
Power was resuit of injury.—^Morris 

V. Union Depot Brldge & Termlnal 
R. Co., 8 S.W.2d 11, 320 Mo. 371. 

(2) That reservatlon of oll royalty 
was omltted from deed through 
fraud, accident, or mistake.—^Middle- 
ton V. Brawley, Tex.Clv.App., 12 S. 

W. 2d 267. 

(3) That the word “branded** is in 
greneral use amongr potato dealers to 
indicate quality.—^Miles v. Vermont 
Pruit Co., 124 A. 559, 98 Vt. 1, 

Evidence held not to anthoilze ixu 
fexence 

(1) Statement that wltness does 
not know which of two inconsistent 
things are true ralses no inference 
that either is fact.—^Leach v. Board 
of Dental Examiners of Californla., 
262 P. 61, 87 CahApp. 207. 

(2) That automobile injurlng- 
plaintiff had been struck and forced 
on sidewalk was not inferable from 
evidence of dent In car.—Goss v. Pa¬ 
cific Motor Co., 259 P. 455, 85 Cal. 
App. 455. 

(3) Pedestrlan*s burden of proving 
motonst's failure to warn was not 
met by drawlng inference of such 
failure from silence of witnesses on 
the matter.—^Paskewicz v. Hickey, 
149 A. 671, 111 Conn. 219. 

(4) Mere testimony of defendant's 
bookkeeper that defendant^s books 
showed a balance due from plaintiff 
did not tend to prove that plaintiff 
refused to accept and pay for cer- 
tain articles constructed by defend¬ 
ant for plaintiff pursuant to a con 
tract between them,—New Haven 


Sand Blast Co. v. Dreisbach, 128 A. 
320, 102 Conn. 169. 

(5) That subsequent experlment 
disclosed person could be recogrnlzed 
in time to stop train was Insufflcient 
to authorize inference that engrineer 
actually recognized deceased fiagman. 
—^Voorhees v. Chlcagro, R. I. & P. 
Ry. Co., 30 S.W.2d 22, 325 Mo. 836, 
70 A.L.R 1106. 

(6) Other evidence. 

U.S.—Royal Bakingr Powder Co. v. 
Hessey, aC.A.Md., 76 P.2d 646, 
affirmlng, D.C., In re L. Van Bok- 
kelen, 7 F.Supp. 639, certiorari 
denied Lowendahl v. Hessey, 66 
S.Ct. 110, 296 U.S. 695, 80 L.Ed. 
421. 

Mo.—Schaeffer v. Reineke, App., 121 
S.W.2d 213. 

9 . U.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co., C. 
C.AMe., 99 F.2d 9, certiorari de¬ 
nied Jenkins Petroleum Process 
Co. V. Sinclair Refining Co., 69 S. 
Ct. 362, 306 U.S. 669, 83 L.Ed. 427, 
rehearing denied 69 S.Ct. 484, 306 

U. S, 667, 83 L.Ed. 1062, rehearing 
denied 69 S.Ct 1036, 307 U.S. 661, 
83 L.Ed. 1630—^Kentwood Lumber 
Co. V. Illinois Cent R. Co., C.C.A. 
La., 65 P.2d 663. 

Ark.—^Missouri Pac. R. Co. v. Ross, 
109 S.W.2d 1246, 194 Ark. 877. 

Cal.—^Hubbert v. Aztec Brewing" Co., 
80 P.2d 185, 26 Cal.App.2d 664, fol- 
lowed in Cerezo v. Aztec Brewingr 
Co., 80 P.2d 198, 26 Cal.App.2d 764, 
and rehearing- denied Hubbert v. 
Aztec Brewmg Co., 80 P.2d 1016, 
26 Cal.App.2d 664. 

Conn.—General Petroleum Products 

V. Merchants' Trust Co., 160 A. 
296, 116 Conn. 50. 

111.—Stewart v. Mcintosh, 9 N.B.2d 
427, 291 IlLApp. 65. 

Ind.—Odd Fellows Cemetery of New 
Haven v. Daniels, App., 33 N.B.2d 
367. 

Me.—^Bechard v. Lake, 11 A.2d 267, 
136 Me. 385. 

N.T.—Corrigan v. Bobbs-Merrill Co., 
126 N.E. 260, 228 N.T. 58, 10 A.L.R. 
662, reversing 169 N.T.S. 1089, 182 
App.Div. 919. 

P.I.—^Ua Rosa v. First Nat, Stores, 
4 A.2d 918, 62 R.I. 213—^Noel v. 
Berard, 190 A. 686, 67 R.I. 463— 
Kilffore v. Shepard Co., 168 A. 720, 
62 R.I. 161. 

Tex.—Texas Employers’ Ins. Ass’n v. 

Mints, Clv.App., 10 S.W.2d 220. 
Imposslblllty of proof 
Court or Jury cannot supplemenl 
facts with speculation, and draw in¬ 
ference, requiring support by evi- 
ience, merely because facts neces- 
lary for recovery are beyond scope 
jf possible evidence.—Cox v. St. 
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Louis-San Francisco Ry. Co., 9 S.W. 
2d 96, 223 Mo.App. 14. 

lOb U.S.—^Kentwood Lumber Co. v. 
Illinois Cent. R. Co., O.C.A.La., 65 
F.2d 663. 

Ala—Southern Ry. Co. v. Dickson, 
100 So. 666, 211 Ala. 481—W. P. 
Brown & Sons Lumber Co. v. Tar- 
brough, 169 So. 337, 27 AlaApp. 
229. 

Ind.—Spickelmier Fuel & Supply Co. 
V. Thomas, 144 N.B. 666, 81 Ind. 
App. 604. 

Tex.—Garrett v. Hunt, Com.App., 
283 S.W. 489, reversing Hunt v. 
Garrett, Civ.App., 276 S.W. 96. 
Beasonable bellef in. Impartial mind 
When probability of truth of In¬ 
ference is sufficient to induce reason- 
able belief in impartial mind, court 
is Justified in finding the fact.—Ru¬ 
erat V. Stevens, 166 A. 219, 113 Conn. 
333. 

BemoteneSB 

(1) “The more remote the Infer¬ 
ence, the more enfeebled Its proba¬ 
tive force."—Sturm v. Employers* 
Llabillty Assur. Corporation, 212 111. 
App. 364, 363. 

(2) “A jury is not permitted to 
Indulge in ... a series of 
inferences with only remote direct 
evidence upon which to support it. 
This goes beyond the bounds of 
inference and enters the realm of 
speculation.”—^Da Rosa v. First Nat. 
Stores, 4 A.2d 918, 922, 62 R,I. 213. 

(3) “The decision on deductions 
from evidence cannot be made on 
remote inferences.”—Green v. Texas 
& P. Ry. Co., 81 S.W.2d 669, 673, 125 
Tex 168, reversing, Civ.App., 50 S. 
W.2d 363. 

(4) “The law requires an open, 
visible connection between the Prin¬ 
cipal and evidentiary facts and the 
deduction from them, and does not 
permit a decision to be made on 
remote Inferences.”—De Kalb Coun- 
ty V. Tennessee Electric Power Co., 
67 S.W.2d 666, 669, 17 Tenn.App. 343. 

11. Ind.—^Russell v. Scharfe, 130 N. 

E. 437, 76 Ind.App. 191. 

Mo.—^Adelsberger v. Sheehy, 69 S.W. 

2d 644, 332 Mo. 954. 

23 C.J. p 65 note 21. 

Teachlngrs of experlence 
The Inferences to be drawn in giv- 
en matter depend on facts, clrcum- 
stances, and teachingrs of experience 
with regard to them.—Allan v. Es- 
sanee, Inc., 33 N.B.2d 271, 309 Mass. 
1 . 

IfnreUable preomlBes 
No inference of fact or of law is 
reliable if it is drawn from premises 
which are unreliable.—Schendel v. 
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based on probabilities,i 2 ^nd not on mere possibility 
or possibilities but according to other authori- 
ties, probabilities, as distinguished from facts 
proved, will not support an inference.^^ 

An inference is to be considered in connection 
with ali other facts which may weaken or strength- 
en it.i^ An inference is unjustified and without 
probative force if it is inconsistent with undisputed 
or ciearly established facts, ^ 6 or is contrary to di- 
rect, positive, and uncontradicted testimony.i^ Evi- 
dcnce which is consistent with direct, positive, and 
otherwise uncontradicted testimony that a fact does 
not exist will not support an inference that it does,i8 


and an inference should not be adopted from a few 
of the facts proved when it is absolutely inconsist¬ 
ent with, and repelled by, other equally well proved 
facts.i^ It has also been said that “the susceptibility 
of a fact to produce an inference must be denied, 
when the probative force or effect of that inference 
may be wholly frustrated, at the option of the one 
to be affected by it.”20 

Overcoming inference. A permissible inference 
may be overcome by proof to the contrary but 
an inference is not overcome by contradictory evi- 
dence which is vague or uncertain or is weakened 
by contradictions or improbabilities.22 


Chlcago, M. & st. P. Ry. Co., 206 N. 
W. 436, 165 Mlnn. 223. 

12. U.S.—^Kentwood Lumber Co. v. 
Illinois Cent. H. Co., C.C.A.La., 65 
F.2d 663. 

Inference is never certalnty, but 
it may be plain enough to justify 
findin.gr of fact.—Tortora v. State, 
199 NE. 44, 269 N.T. 167, afflrmlng 
279 N.Y.S. 794, 244 App.Div. 861—In 
re Bohenko’s Bstate, 4 N’.Y.S.2d 420, 
264 App.Div. 140. 

13 . U.S.—Kentwood Lumber Co. v. 
Illinois Cent R. Co., C.C.A.La., 66 
F.2d 663. 

Cal.—Cloverdale Union High School 
Dist. of Sonoma County v. Peters, 
264 P. 273, 88 Cal.App. 731. 

Conn.—General Petroleum Products 
V. Merchants’ Trust Co., 160 A. 
296, 298, 115 Conn. 50, citing Cor¬ 
pus Juris. 

Ind.—Deery v. Hali, 176 N.E. 141, 96 
Ind.App. 683. 

lowa.—^Phillips v. Briggs, 246 N.W. 
720, 216 lowa 461. 

Md.—Shafer v. State, for Use of 
Sundergill, 189 A. 273, 171 Md. 606. 
Miss.—Masonite Corporation v. Hili, 
164 So. 296, 170 Miss. 168, 96 A.L. 
R. 167. 

Ohio.—Scrabic v. Cincinnati, N. O. & 
T. P. Ry. Co., 182 N.E. 628, 631, 42 
Ohio App. 473, citing Corpus Juris. 
Wyo.—^^Vright v. Conway, 242 P. 
1107, 34 Wyo. 1, denying rebear- 
ing 241 P. 369, 34 Wyo. 1. 

23 C.J. p 56 note 24. 

Fossible exlsteuce of fact to be 
proved 

It is not enough for one who has 
the burden of proving a fact merely 
to Show that it may have been, but 
he must go further and furnish some 
logical basis for the inference that 
it was or is.—Central Bank & Trust 
Co. V. Alabama Broom & Mattress 
Co., 85 So. 738, 204 Ala. 410. 

14. Me.—Bechard v. Lake, 11 A.2d 
<267, 136 Me. 385—Eddy v. Bangor 
Furniture Co., 183 A. 413, 184 Me. 
168—Mahan v. Hines, 116 A. 132, 
120 Me. 371—^Bennett v. Thurston, 
114 A. 459, 120 Me. 368. 


R. I.—^Kilgore v. Shepard Co., 158 A. 
720, 62 R.I. 161. 

Wyo.—^Wright v. Conway, 242 P. 
1107, 34 Wyo. 1, denying rehear- 
ing 241 P. 369, 34 Wyo. 1. 

15- N.Y.—In re Callahan*s Estaie, 
264 N.Y.S. 46, 142 Misc. 28, af- 
firmed In re Callahan, 256 N.Y.S. 
987, 236 App.Div. 814, afllrmed In 
re Callahan’s Estate, 188 N.E. 48, 
262 N.Y 624. 

Abseuoe of report of aocldeut 
Inference that there was no acci¬ 
dent to passenger because there was 
no report thereof, would have Iit- 
tle weight without evidence of rules 
regarding reports.—Mallory v. In¬ 
ternational Ry. Co., 231 N.Y.S. 386, 
224 App.Div. 455. 

18L Ind.—New York Cent. R. Co. v. 
Green, 16 N.E.2d 748, 105 Ind.App. 
488—Russell v. Scharfe, 130 N.E. 
437, 76 Ind.App. 191. 

Mo.—Lappin v. Prebe, 131 S.W.2d 
511, 345 Mo. 68—Stlnes v. Dill- 
man, App., 4 S.W.2d 477—George 
V. Missourl Pac. R. Co., 261 S.W. 
729, 213 Mo.App. 668. 

Hypothesls contradictory to or In^ 
consistent with undisputed fact 
cannot be accepted in considerlng 
circumstantlal evidence.—Lusby v. 
Wing, 224 N.W. 654, 207 lowa 1267. 
Basis of inference contradlcted 
In actlon for death of switchman 
crushed between couplers, inference 
from plaintif£’s evidence that de- 
ceased was attempting to get out 
from between cars on opposite side 
of train, or to close knuckle on way 
out when cars separated, but was 
caught when cars came together, 
was not destroyed merely because 
rallroad produced evidence that 
switchman had gotten in ciear and 
had returned, where such evidence 
was based on a state of facts di- 
rectly contradicted by plaintlfC^s evi¬ 
dence.—Truesdale v. Wheelock, 74 

S. W.2d 585, 335 Mo. 924. 

17- CaL—^Huddy v. Chronicle Pub. 
Co., 103 P.2d 421, 16 Cal.2d 654, 
superseding, App., 94 P.’2d 6*6— 

1133 


Curcic V. Nelson Display Co., 64 
P.2d 1163, 16 Cal.App.2d 46—Gian- 
nini V. Southern Pac. Co., 276 P. 
618, 98 CaLApp. 126. 

111.—Lowry v. Chicago & N. W. Ry. 

Co., 24*8 111.App. 306. 

Ind.—Pennsylvania Ice & Coal Co. 
V. Elischer, 21 N.E.2d 436, lO^ Ind. 
App. 613. 

Mo.—Raw v. Maddox, 93 S.W.2d 282, 
■230 Mo.App. 615. 

18 . U.'S.—Pennsylvania R. Co. v. 
Chamberlain, N.Y., 63 S.Ct. 391, 
288 U.S. 333, 77 L.Ed. 819, revers- 
Ing, C.C.A., Chamberlain v. Penn¬ 
sylvania R. Co., 69 F.2d 986, cer¬ 
tiorari granted Pennsylvania R. 
Co. V. Chamberlain, 53 S.Ct. 93, 
287 U.S. 689, 77 L.Ed. 514—Winn 
V. Consolidated Coach Corporation, 
C.C.A.Tenn., 66 P.2d 256, certiorari 
denied 54 S.Ct. 453, 291 U.S. 668, 
78 L.Ed. 1069, rehearing denied 54 
SCt. 557, 291 U.S. 651. 78 L.Ed. 
10-69. 

Ala.—Eguitable Life Assur. Soc. of 
U. S. V. Welch. 195 So. 664, 23'9 
Ala. 453. 

18 . Ky.—^Broughton's Adm’r v. 
Congleton Lumber Co., 31 S.W.2d 
903, 235 Ky. 634. 

Minn.—^Akerson v. Great Northern 
Ry. Co., 197 N.W. 842, 844, 158 
Mlnn. 369, citing Corpus Juris. 

23 C.J. p 55 note 22. 

20. U.S.—Lee v. Malleable Iron 
Range Co., D.C.Wis., 247 F. 796, 
modified on other grounds, C.C.A., 
263 P. 896, certiorari denied 40 S. 
Ct. 342, 251 U.S. 662, 64 L.Ed. 415. 

21 . U.S.—New York & Cuba Mali S 
S. Co. V. Continental Ins. Co. ol 
City of New York, D.C.N.Y., 32 P. 
■Supp. 251, reversed on other 
grounds, C.C.A., 117 F.2d 404. 

22. Cal.—Huddy v. Chronicle Pub. 
Co., 103 P.2d 421, 16 Cal.2d 654, 
superseding, App., 94 P.2d 66— 
Orwitz V. Board of Dental Ex- 
aminers of California, 10*7 P.2d 
40*7, 41 Cal.App.-2d 663—Finley v. 
Steiner, 104 P.2d 819, 40 Cal.App. 
2d 331. 
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§ 1045. In General 

Facts are to be found by welghing all the competent 
evfdence, whatever may be its source. 

Facts are to be found by weighing all the evi- 
dence which is competent on the issues to be de- 
cided, whatever may be the source of the evidence.^3 

§ 1046. Evidence Introduced by Adverse Par- 

ty 

The weight and sufflciency of the evidence of one 
party may generally be aided by the evidence of the ad¬ 
verse party. 


The weight and sufficiency of one party’s evi¬ 
dence may generally be aided by evidence intro¬ 
duced by the adverse party, but lack of conclusive 
proof of defendant^s case cannot be used as a sub¬ 
stitute for affirmative proof of plaintiff’s claim.26 
A plaintiff not concluded by the unfavorable testi- 
mony of his own witnesses may have the benefit of 
facts favorable to him developed by defendant’s 
evidence, which are not contradictory to his own 
statements or to the fundamental theory of the 


23. Ind.—Federal Life Ina. Co. of 
Chicago, 111., V. Bower, 19*3 N.B. 
104. 107, 102 Ind.App. 65, citlng 

Coxpus Juxls. 

Mo.—Mertz v. Tower Grove Bank & 
Trust Co., 130 S.W.2d 611, 6'20. 
344 Mo. 1150, citing Corpus Jtizis. 
Ohlo.—Farrell v. Travelers Ins. Co., 
23 N.E.2d ‘952, 62 Ohio App. 31'9. 
Wash.—Bresemann v. Hlteshue, 2f75 
P. 543, 151 Wash. 187. 

2.3 C.J. p 56 notes 26, 28. 

Bifect of admission of evidence In 
general see the aXS. title Trlal 
5 86, also 64 C.J. p 137 notes 3-23. 
Evidence restncted to special pur- 
pose see the C.J.S. title Trlal §§ 
87—89, also 64 C.J. p 137 note 24— 
p 139 note 54. 

Conclusiveness of evidence on party 
Introduclngr It see supra § 1040. 

aphat autosLOhUe gueat Introduced 
testimony of witnesses which he 
knew would exonerate automohlle 
driver and show that colllsion was 
caused through negllgence of truck 
driver dld not deprlve guest of ben¬ 
efit of evidence tendlng* to prove 
automohlle drlver's negligence. — 
Martinelli v. Poley, 295 P. 451, 210 
CaL 450. 

24. U.S.—Cajupbell v. Preferred Ac¬ 
cident Ins. Co. of New York. C.C. 
A.N.Y., 98 F.2d 53—Alpine For- 
wardlng: Co. v. Pennsylvanla R. 
Co., C.C.A.N.Y., 60 P.2d 734, cei^- 
tiorari denled Pennsylvanla R. Co. 
V. Alpine Forwardingr Co., 63 S. 
Ct. 93, 287 U.S. 647, 77 L.Ed. 669 
—Root V. John T. Robinson Co., 
I).O.Mass., 55 F.2d 303. 

Cal.—Jones v. Estep, 70 P.2d 492, 
22 Cal.App.f2d rSl—Green v, New- 
mark, 28 P.'2d 395, 186 Cal.App. 
32. 

Colo.—L. J. Mueller Furnace Co. v. 

J. A. Battln Stove Supply Co., 246 
P. 272, 79 Colo. 418. 

Conn.—Boardman v. Burllngrame, 197 
A. 761, 123 Conn. 646—Leltzes v. 
F. L. Caulkins Auto Co., It9l6 A. 
145, 123 Conn. 459—^Russell t. I 


Vergason, 111 A. 625, 95 Conn. 
431. 

Ga.—^Farm Products Co. v. Eubanks, 
116 S.E. 327, 29 Ga.App. 604. 

Ind.—^Pishman v. Eads, 16S N.B. 49.‘6, 
i90 Ind.App. 137. 

lowa.—^Urdangen v. Edwards, 174 N. 
W. 769, 1-87 lowa 1005—Kolb v. 
Mali, 174 N.W. 226, 187 lowa 193. 
Kan.—Kansas Milllng Co. v. Ed¬ 
wards, 197 P. 1113, 108 Kan. 616, 
109 Kan. 194. 

Ky.—Clark v. Commonwealth, 108 
S.W.2d 1036, 269 Ky. 833. 

La.—^Lucas v. American Bankers* 
Ins. Co., App., 141 So. 3'94. 

Md.—Blacher v. National Bank of 
Baltimore, 136 A. 383, 151 Md. 614, 
49 A.L.R. 1366. 

Mass.—^Marquandt v. Young Wo- 
men’s Christlan Ass'n, r84 N.E. 
287, 282 Mass. 28. 

Mo.—Smithers v, Barker, 111 S.W. 
2d 47, 341 Mo. 1017, reversing, 
App., 97 S.W.2d 121—Castorina v. 
Herrmann, 104 S.W.2d 297, 340 

Mo. 1026—Toung- v. Wheelock, 64 
'S.W.2d 960, 333 Mo. 992, certiora¬ 
ri denled Wheelock v. Young, 54 
S.CL 527, 291 U.S. 676, 78 L.Ed. 
1064—Scoggins v. Miller, App., 80 
S.W.2d 724—Ziong v. Binnicker, 
63 S.W.2d 831, 228 Mo.App. 193— 
Wllson V. Washington Flour Mill 
Co„ App., 245 S.W. 206—Tar- 
brough V. Wisconsin Lumber Co., 
App., 211 S.W. 713. 

I N.C.—Mitchell v. Saunders, 18 S.E 
2d 242, 219 N.C. 178. 

Ohio.—Farrell v. Travelers Ins. Co., 

! 23 N.E.2d 962, 62 Ohio App. 319— 

Ford V. Commercial Motor Frelght, 
14 N.E.2d 364, 67 Ohio App. 384. 
Okl.—Maxwell v. Zenlth Llmestone 
Co., 286 P. 879, 142 Okl. 286. 

Or.—Brown v. Meier & Frank Co., 86 
P.2d 79, 160 Or. 608—Hope v. Ston- 
er, 218 P. 665, 108 Or. 692. 

Pa.—Zaltouskl v, Scranton Ry. Co., 
166 A. 847, 810 Pa, 631—Silberstein 
V. Showell, Fryer & Co., 109 A. 701. 
267 Pa. 298. 

R.L—^Rossl V. Ronci, 7 A.2d 773, 
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Tex.—^Tate v. Johnson, Civ.App., 140 
S.W.2d 288, error dismlssed, judg- 
ment correct—Century Ins. Co., 
Limited, of Edinburgh, Scotland, v. 
Hogan, Civ.App., 136 S.W.2d 224— 
Commercial Credit Co. v. Grose- 
close, Civ.App., 66 S.W.2d 709, error 
dismissed—^Fidelity Union Casualty 
Co. V. Koonce, Clv.App., 61 S.W.2d 
777. 

Utah.—Haycraft v. Adams, 24 P.2d 
1110, 82 Utah 347. 

46 C.J. p 1261 note 97. 

Codefandant called as adverse party 
Where one of two or more joint de- 
fendants is called under Code Civ. 
Proc. S 2066, provlding for calling ad¬ 
verse party as witness, his testi¬ 
mony, if material, is evidence for aJl 
purposes of case, and is binding on 
hlmself and codefendants, the stat¬ 
ute not limiting effect of such testi¬ 
mony to witness’ own case.—Goeh- 
ring V. Rogers, 227 P. 689, 67 Cal.App. 
260. 

Evideuoe Introduoed by one defend¬ 
ant is avallable in plaintiff*s behalf 
against another defendant. 

Mo.—^Mertz v. Tower Grove Bank & 
Trust Co., 130 S.W.2d 611. 344 Mo. 
1160. 

N.Y.—^Neglla v. Chadorow, 237 N.Y. 
S, 81, 227 App.Div. 200. 

Offer of oompromlse 

A letter written by one party and 
introduced in evidence by him may 
be used by the adverse party, al- 
though, if the latter party had of- 
fered the letter in evidence, it might 
have been excluded on the ground 
that it was written for the purpose 
of effectlng a compromise.—^Madole 
V. Walker, Tex.Civ.App., 223 S.W. 
280. 

A referee may base his flnding in 
favor of one party on evidence in¬ 
troduced by the adverse party.—^N. B. 
Redlon Co. v. Franklin Square Cor^ 
poration, 11 A.2d 821, 90 N.H. 619. 

26- N.b:.—^D uval v. Metropolitan 
Life Ins. Co., 136 A. 400, 82 N.H. 
643, 60 A.L.R, 1276. 
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case.2® It has been said that a party cannot use ] witness without also accepting the unfavorable part 
the favorable part of a statement by his adversar 3 r’s I of the statement.^^ 

G. EVIDBNCE BEAEING ON PABTICULAIl EACTS OR ISSUES 


§ 1047. Identity 

The fdentity of a person may be shown by circum- 
stantlal evidence. 

The identity of a person is a fact to be proved 
like any other fact,28 and may be established by cir- 
cumstantial evidence.29 In pedigree cases involv- 
ing proof of identity, coincidences and circumstanc- 
es based on undisputed facts ali pointing to only one 
conclusion should be proved.20 

The inability of a person claiming an estate to 
recall the names of associates and the events of 
childhood will cast suspicion as to his identity.21 

Weakness of evidence in disproof tends to 
strengthen the evidence of identity, since identity is 
more easily disproved than established.22 

In particular cases evidence has been held suffi¬ 
cient or insufficient as to the identity of objects.23 

§ 1048. Pedigree 

In pedigree cases, one undisputed fact or coincidence 
Is seldom of value; but the proof lies in the accumula- 
tion of such facts and coincidences, bound together. 

In pedigree cases, proof of a single and inde- 


pendent undisputed fact or coincidence is seldom of 
value, but the accumulation of coincidences and un¬ 
disputed facts and records, when boimd together, 
multiplies the convincing quality of the entire case.24 
General reputation as to marriages, births, and 
deaths is highly satisfactory evidence.25 The official 
register of births and baptisms is usually strong evi¬ 
dence of the facts stated therein^® and better than 
testimony to oral dedarations and admissions of 
strangers to the record.27 Testimony of interested 
parties to oral declarations of persons long since 
dead is regarded with suspicion, 2 2 and is inferior 
in weight to testimony of witnesses who speak from 
personal knowledge.*® Entries in a family Bible 
manifestly not contemporaneous with the event re- 
corded are of doubtful value.^® 

§ 1049. Value 

a. In general 

b. Market value 

c. Real Estate 

d. Corporate stock 

e. Services 


26. Mo.—Smithers v. Barker, 111 S. 
W.2d 47, 341 Mo. 1017, reversingr, 
App., 97 S.W.2d 121—Tunget v. 
Cook, App., 94 S.W.2d 921. 

Contradlctory evidcnco 
PlaintlfE is entltled to benefit of 
defendanfs evidence supporting 
plaintiff's theory and consistent with 
latter's testimony, but cannot claim 
benefit of defendant's evidence con- 
tradlctlng plainliff’s testimony and 
contrary to his theory.—^Blkin v. St. 
Louis Public Service Co., 74 S.W.2d 
600, 335 Mo. 961. 

27. N.T.—Capella v. Southern Pac. 
Co., 218 N.T.S. 366, 218 App.Div. 
448. 

28. Wash.—^In re Ampusait's Estate, 
260 P. 463, 141 Wash. 74. 

Bvldemce held snfflclent 
Conn.—Toletti v. Bidizcki, 173 A. 223, 
118 Conn. 631. 

Mass.—Rich v. Weeks, 181 N.B. 712, 
279 Mass. 452. 

Tex.—Sproles v. Rosen, Civ.App., 47 
S.W.2d 331, affirmed 84 S.W.2d 1001, 
126 Tex. 61. 

Evidence held InsnflLclent 

Wash.—In re Ampusaifs Estate, 260 
P. 463, 141 Wash. 74. 

Corporation 

Evidence was held to establlsh 
prima facie case of identity between 
Corporation purchasing land on tax 


sale and Corporation subsequently 
conveying title thereto.—^Mills v. 
Snyder, Tex.Civ.App., 8 S.W.2d 790. 

29. Cal.—Card v, Boms, 291 P. 190, 
210 Cal. 200. 

Mont.—Johnson v. Rocky Mountain 
Pire Ins. Co., 226 P. 616, 70 Mont. 
411. 

80. N.T.—^In re Hayden's Estate, 29 
N.T.S.2d 862, 176 Misc. 1078—In re 
Wood’s Estate, 299 N.T.S. 195, 164 
Misc. 425. 

Hxcltision of more than one objeot 
In pedigree cases Involving proof 
of a personas identity, the process of 
constructlng an inference of Identifi¬ 
cation consists usually in adding to¬ 
gether a number of circumstances, 
each of which by itself might be a 
feature of many objects, but all of 
which together can conceivably co- 
exist in a single object only, and in 
every inslance the process depends on 
the extent to which the common fea¬ 
ture can be associated in human ex- 
perience with more than one object.— 
In re Wood's Estate, supra. 

31. Ky.—Jordan v. Caldwell, 12 Ky. 
Op. 66. 

32. Ga.—^Mullery v. Hamilton, 71 Ga. 
720, 61 Am.R. 288. 

33. Motor vehleles held Identified 
Ala.—^Feore v. Trammel, 102 So. 629, 

212 Ala. 326. 


La.—Guarlsco v. Molony, 7 La.App. 
654. 

Mo.—lilnders v. Elllott & Barry Bngi- 
neering Co., App., 268 S.W. 67. 
Seed held Identlfled 
Ala.—^Harrls, Cortner & Co. v. Union 
Cotton on Co., 94 So. 669, 208 Ala. 
635. 

34 N.T.—^In re Hayden’s Estate, 29 
N.T.S.2d 862, 176 Misc. 1078. 

35. Tenn.—^Flowers v. Haralson, 6 
Terg. 494, 496. 

Not conclnsive 

*Tt is nowhere held that mere 
repute alone is sufficient to estab- 
lish the ultimate fact of parentage.*' 
—Hays V. Claypool, 146 N.W. 874, 
164 lowa 297, 299. 

36. U.S.—^Denoyer v. Ryan, C.C. 
Minn., 24 P. 77. 

37. U.S.—^Denoyer v. Ryan, supra. 

38. CaL—In re priedman, 172 P. 140, 
178 CaL 27. 

23 C.J. p 58 note 76. 

Declarations as to pedigree see su¬ 
pra §§ 226-232. 

39. Tenn.—Saunders v, FuUer, 4 
Humphr. 616. 

4CK La.—Greenwood v, New Orleans, 
12 La,App. 426. 
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a. In General 

Value may be shown by efther dfrect op cFrcumstan- 
tial evidence. The price paid for property fs an Im¬ 
portant elementr among others, In establishing value. 

Value must be found from something which le- 
gitimately appears in the case,4i although it may 
be sho\\Ti by either direct or circumstantial evi¬ 
dence. Value may be found from evidence not 
stated in terms of market price.'^^ j^e purpose for 
which goods are to be used is not ordinarily the best 
test of their value.^^ 


32 C.J.S. 

In particular cases evidence as to value has been 
held sufficientes and insufficient.es 

Appraisement. An appraisement is prima facie 
evidence of the value of property.e^ 

Price paid for property. The price paid for prop¬ 
erty at an actual, voluntary, and bona fide sale 
thereof is presumptive evidence of its value.es In 
addition, it has been stated that in determining the 
value of property the price paid is the best evi¬ 
dence,e^ strong evidence,SO some evidence,si and ev- 
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41. Ga.—^American Ins. Co. v. Keene, 

7 S.B.2d 427. 61 Ga.App. 754. 

42. Ga.—^Parm Products Co. v. Eu- 
banks. 116 S.E. 327, 29 Ga.App. 604 
—Landrum v. Swann, 68 S.E. 862, 

8 Ga.App. 209. 

Conclusiveness of evidence as to val¬ 
ue see supra § 1041. 

Weight of opinion evidence as to 
value see supra §§ 568, 569. 
iralue of acconutB 

Accounts are prima facie worth 
face value.—Smith v. McDonald, 130 
So. 516, 24 Ala.App. 88, 

43. Pa.—^Jakway v. Lehigh Valley R. 
Co., 98 Pa. Super. 300. 

Evidence of depredatioxi. of commoda 
ity 

Value of a commodity may be 
found from evidence that the com¬ 
modity has depreciated a glven 
amount below what it will sell for 
in the market; in other words, that 
the value is the selllng price plus 
the depreciation stated in the evi¬ 
dence.—Jakway v. Dehigh Valley R. 
Co., supra. 

44. Mo.—Stevens v. Springer, 23 
Mo.App. 375. 

45. Cal.—Bank of Italy Nat. Trust 
& 'Savlngs Ass'n v. Johnson, 46 P. 
2d 244, 7 Cal.App.2d 463. 

lowa.—Heessel v. Cresto Nat. Bank, 
218 N.W. 298, 205 lowa 608. 

La.—Rapides Grocery Co. v. Grant, 
142 So. 696. 174 La. 1083—Hardee 
V. Nevers, 120 So. 227, 10 La.App. 
537. 

Okl.—^Darby Petroleum Corporation 
V. Mason, 54 P.2d 104’6, 176 Okl. 
138. 

Wis.—Thomson v. Chicago, M. & St. 
P. Ry. Co., 217 N.W. 927, 195 Wis. 
78. 

22 C.J. p 186 note 52. 

Znterest in property 

In action for deprivlng plaintiff 
of property rights and interest in 
mercantile stock and its related as- 
sets, flnding that plaintlifs interest 
at time of excluslon was seven thou- 
sand Ave hundred dollars was suffi- 
ciently supported by evidence.—^Pow- 
ler V. Shaw, 240 P, 970, 119 
67.6, 

Value at sale as value at dellvery 

Proof of the value of a commodity 
at time of sale is sufficient to estab- 


llsh the value at the date of the de- 
li\ ery, in the absence of contrary 
evidence.—Dickerman v. Ohashi Im- 
porting Co., 218 P. 4'58, 63 Cal.App. 
101 . 

j Testimony as to actu^ market value 

Testimony by insured as to the 
actual market value of the leased 
property at the time of the flre is 
sufficient to establlsh the actual 
cash value, to which the company*s 
[ liability was limited by the terms 
of the policy.—Leer v. Continental 
Ins. Co. of New York, Mo.App.. 250 
S.W: 631. 

46. Orlgiual oost of article 

The cost of an article two years 
before loss was not sufficient evi¬ 
dence of value, in the absence of 
evidence of market value.—Rauch v. 
Wander, 203 N.T.S. 553, 12'2 MIsc. 
650. 

Szchange value plaoed by ovmer 
|on property is insufflclent to war- 
rant a flnding that such is its rea- 
sonable value.—^Hay v. Boggs, 137 
P, 474, 77 Wash, 8219. 

Tax assessmeut of persoual prop¬ 
erty is insufficient to warrant a 
flnding of its value as against some 
evidence to the contrary.—James v. 
Murray, 120 A. 376, 142 Md. 101. 

47. D.C.—Ruppert v. McArdle, 42 

App.D.C. 392, L.R.A1916C 84*6, 

Ann.Cas.l9r6B 126. 

Ck)rporatlou’B balonce Bheet Btat- 

Ing value of assets is no evidence 
that such value actually exists.— 
Oxford Paper Co. v. U. S., Ct.Cl., 52 
P.2d 100<’8, supplemented 56 P.2d 895. 
Valuatiou by iutereeted party 

A Jury is not bound to accept the 
valuation placed on property by an 
interested party.—^Wallace v. First 
Nat. Bank, Tex.Civ.App., 246 S.W. 
737. 

48. 111.—McKeown .Bros. Co. v. Og- 
den Kennel Club, 269 111.App. 622. 

N.Y.—Rathbone v. Ayer, 105 N.T.S. 
1041, 1'21 App.Dlv. 856, reversed 
on other grounds 89 N.B. 1111, 196 
N.Y. 608. 

Tenn.—^Equitahle Life Assur. Soc. of 
the United States v. Eliis, 65 S. 
W.2d 260, 265, 16 Tenn.App. 561. 
citing Corpus JTaris. 

Amount agreed on as tradlng val. 
ne of property may be prima facie 
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evidence of Its true value.—Tydlngs 

V. Farrlngton Auto Co., 189 111.App, 
387. 

Prloe offered for property 
Price one was willing to pay for 
lease and personalty a year after 
admlnistratrlx took it over was not 
falr criterion of value at time ad- 
ministratrix took possession.—^Wll- 
helm V. Orlamuende's Adm'x, 16 S. 

W. 2d 611, 2'28 Ky. 719. 

49. U.‘S.—Ommen v. Talcott, D.C.N. 
Y., 176 P. 261, reversed on other 
grounds 188 P. 40'1, 112 C.C.A. 239. 

22 C.J. p 185 note 51. 

Judicial sale 

D.C.—Ruppert v. McArdle, 42 App. 
D.C. 3'92. L.R.A.1916C 846, Ann. 
Cas.l916B 126. 

Better evidence 

The actual amount of money, for 
which the tlmber on a tract of land 
was sold by the thousand feet, is 
better evidence of its value per acre 
than a calculatlon at proved prices 
per thousand feet, based on a mere 
estimate of the quantities of the 
several klnds of timber.—Alderson 

V. Horse Creek Coal Land Co., 111 
S.E. 689, 90 W.Va. 637. 

50. Mont.—Doyle v. Union Bank & 
Trust Co., 69 P.2d 1171, 102 Mont. 
563, 108 A.L.R. 1047. 

Wash.—Cline v. Northern Pac. Ry. 
Co., 211 P. 878, 123 Wash. 8'6. 

61. Ala.—^Warrant Warehouse Co. 

V. Cook, 95 So. 282, 209 Ala. 60. 
Cal.—^Divani v. Donovan, 6 P.2d 247, 
214 Cal. 447. 

Kan.—Reeser v. Hammond, 253 P. 
233, 122 Kan. 69'5. 

N.Y.—Palestine Hebrew Wlne Co. v. 
Terminal Warehouse Co., 123 N. 
Y.S. 346, 67 Misc. 466. 

Tendency to prove value 
The price paid for property has 
some tendency to prove value, but 
the weight of such evidence depends 
on the circumstances.—Houghton v. 
Grlmes, 161 A. 642, 103 Vt. 64. 

Price paid for one-balf interest In 
property is some evidence of the 
value of the entire property, in the 
absence of countervalling testimony. 
—Hyde V. Henman, Mo.App., 256 S. 

W. 1098. 
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idence which is entitled to great weight.52 
b. Market Value 

The falr market value of property is the conclusion 
of such value drawn from all of the evidence. Ordlnarily 
evidence of an actual sale In the open market at a certain 
price is sufficient to establish market value. 

Market value may be shown either by direct or 

circumstantial evidence.^2 

The fair market value of property is the conclu¬ 
sion of such value by the jury drawn from the 
evidence, opinion and positive, shedding light there- 
on.®^ In the case of a commodity bought and sold 
in the open market, evidence of actual sale at a 
certain price is sufficient to establish that such was 
the market value. 5 5 The market value of property 
should not be held to be more than the largest 
amount shown to have been ofTered for it.56 A wit- 
ness testifying to the “value” of chattels presum- 
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ably means their market value, unless a different 
meaning appears.57 

In particular cases evidence as to market value 
has been held sufficient®^ or insufficient.®® 

c. Beal Estate 

The absolute and exact value of reai estate is ordi- 
nariiy difficult to ascertain. The price paid for the prop¬ 
erty an'^ evidence of other property sales are Important 
factors in estimatlng Its value. 

The absolute and exact value of real estate is not 
ordinarily ascertainable, either by appraisal or by 
actual sale,®0 but within certain limits the actual 
value is a question of judgment, and such judgment 
is necessarily more or less variable.®^ 

The price paid for real property, improvements 
made thereon, and the amount offered to the own- 
er for the property are important considerations in 
estimating its value, although it has been consid- 
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52. N.Y.—People v. Public Service 
Commission, 104 N.E. 952, 210 N. 
T. 456, modifylngr 143 N.Y S. 148, 
158 App.Div. 251, and reargument 
denled 105 N.E. 1095, 211 N.Y. 533. 

53. Ga.—Farm Products Co. v. Eu- 
banks, 116 S.E. 327, 29 Ga.App. 
604. 

54. Ala.—National Surety Co. v. 
Citizens' Light & Power Co., 78 
So. 834, 201 Ala. 456. 

Ck>st as elexnsat of yalne 
'Market value is not of necessity 
dependent on cost, and It does not 
follow as an ultimate fact that, be- 
cause the ratio between sound val¬ 
ue (cost of reproduction new less 
depreciation) and market price is 
so much in one case, it will be the 
same in another.—^Winchester Mfg. 
Co. V. U. S., 75 Ct.Cl. 710, certiorari 
denied 64 S.Ct. 47. 290 U.S. 628, 78 
LEd. 646—Winchester Mfg. Co. v. 
V. S., 72 Ct.Cl. 10*6, certiorari denled 
62 S.Ct. 21. 284 U.S. 633, 7*6 L.Ed. 
538. 

65. IlL—Sterllng-Midland Coal Co. 
V. Great Lakes Coal & Coke Co., 
266 I11.APP. 46. 

Mo.—Jackson v. Western Union Tei. 

Co., 156 S.W. 801, 174 Mo.App. 70. 
N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
9^0. 41 N.M. 341, citing Corpos Jo- 
xls. 

Tenn.—^DaFoe v. Starek, 9 Tenn.App. 
66'8, 677, citing Oozpus Juris. 
“The market value of any prop¬ 
erty is established when other prop¬ 
erty of the same klnd has been the 
subject of purchase or sale to so 
£rreat an extent and in so many In- 
stances that the value becomes fix- 
ed.’*—Pett V. Splegel, 202 N.Y.S. 660, 
655. 

Absence of sales ou particular date 
lu the absence of sales of a com- 
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modity on a particular date, recourse 
may be had to sales within a reason- 
able period before or after such date 
to establish the market value.— 
Clark V. Commerclal Trust Co. of 
New Jersey, 181 A. 269, 119 N.J.Eq. 
133. 

Pzloes quoted by Unus unable and 
TULwUUng to sell at Bnch pxices is 
not a proper basis for flnding market 
price.—^Becker v. Arnstaedt & Co., 
202 N.Y.S. 627, 207 App.Div. 633. 

Sale by auction is not a true crite- 
rion of market value.—Spear v. City 
of Bath, 130 A, 607, 126 Me. 27. 

56. Ala.—^Van Heuvel v. Long, 76 
So. 339, 200 Ala. 27. 

57. Okl.—^Rogers v. O. IC Bus & 
Baggage Co., 148 P. 837, 46 Okl. 
289, Ann.Cas,1917B 681. 

58. Tex.—^Mil,waukee Mechanlcs’ Ins. 
Co. V. Weathered, Civ.App., 234 S. 
W. 668. 

Utah.—^Kendall v. Samuel Mclntyre 
Inv. Co., 203 P. 663, 59 Utah 228. 
58. D.C.—Phillips & Sager v. Kem, 
271 P. 647, 60 APP.D.C. 317. 

111.—Sharp V. National Bond & Inv. 

Co., 260 IlLApp. 297. 

Tex—^Dargan v. Robinson, Civ.App., 
140 S.W.2d 561, error dismlssed. 
Betall market price 
N.Y.—Goldberg v. James, 177 N.Y.S. 
157. 

Testimony derived from newspaper 
reporta 

The testimony of witness derlvlng 
Information as to market value from 
reports in single newspaper publlsh- 
ed in City remote from place of sale 
is not sufficient.—Commander v. 
Smith, 184 S.E. 412, 192 N.C. 169. 

60. lowa.—^Rice v. Rice, 138 N.W. 

1111, 168 lowa 128. 

Appraisal as prima fade proof 
The decision of the secretary of 
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, state, accepting appraised value giv- 
en to property conveyed to Corpora¬ 
tion, is prima facie proof of value. 
—^Park V. Compton, C.C.A.Tex, 66 P. 
2d 80. 

61. lowa.—Rlt*e v. Rice, 138 N.W. 
1111, 168 lowa 128. 

G2. Mo.—Priedel v. Bailey, 44 S.W. 
2d 9, 14, 329 Mo. 22, citing Cor¬ 
pus Juris. 

23 C.J. p 57 note 42. 

Auction sale 

In de termini ng whether taxpayer 
is overrated •«\jth reference to ac¬ 
tual value in assessment of his prop¬ 
erty, sale by auction is not criterion 
of just or market value.—Spear v. 
City of Bath, 130 A. 607, 126 Me. 27. 
Dlstress sale 

The price paid for land sold under 
distress is not usually indicative of 
its true value.—Park v. Compton, C. 
C.A.Tex, 66 P.2d 80. 

Bona flde offers to buy or sell may 
be some evidence of value.—United 
States V. Gideion-Anderson Co., D. 
C.M 1 SS., 16 P.Supp. 627. 

Cost and character of buildiiigs 
In determining whether a taxpay¬ 
er is overrated, with reference to the 
actual value of buildings, their char¬ 
acter and original cost are of but 
little significance.—Spear v. City of 
Bath, 130 A. 607, 125 Me. 27. 

Bental value of land 
The testimony as to restrictlons 
placed on cotton acreage, and the 
price per acre therefor, is without 
probative value, where the factors 
taken into consideratlon in determin¬ 
ing acreage value are not shown, 
and the figures produced are exces- 
sive in so far as rental value is con- 
cerned, and in sharp conflict with 
evidence as to highest price paid per 
acre.—First Caxollnas Joint Stock 
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ered that they constitute evidence of present value 
only in the absence of more direct evidence on the 
subject.63 Evidence of other land sales as proof 
of value of particular land can only bb given such 
weig-ht as in the court’s judgment it is entitled to in 
the light of other competent evidence.®^ 

In particular cases evidence as to the value of 
real estate has been held sufiScient^® or insuffi- 
cient®® 

Valuation for taxation. The assessed valuation 
of realty for purposes of taxation has some weight 
in determining its value,®^ but it is not controlling 
as a Standard by which to ascertain the actual val¬ 
ue.®® 


d. Corporate Stock 

The par value of, and the price pald for, corporate 
stock are some of the elements entitled to welght In es- 
iablishing Its value. 

The par value of corporate stock is presumed to 
be its actual value in the absence of other evi¬ 
dence,®® but it may be shown to be worth more or 
less.*^® In determining the market value of corpo¬ 
rate stock, ali of the testimony offered on value 
may be consideredJ^ The price paid for corporate 
stock is some evidence of its value.^2 The fact that 
corporate stock has never been offered for sale in 
a market,73 or that there is no market,74 is not ev¬ 
idence that the stock has no value. 

In particular cases evidence as to the value of 
corporate stock has been held sujBScient^S or in- 
sufficient*^® 


Land Bank of Colnmbla v. Knotts, 
190 S.E. 114, 183 S.C. 68. 

63. Utah.—Crosby v. Anderson, 162 
P. 75, 49 UtaJb 167. 

64. U.S.—Chicago & N. W. Ry. Co. 
V. Eveland, D.C.S.D., 286 P. 426, 
vacated, C.C.A., 289 P. 783. 

SttmUarly sitnated land 
Unless the prices recelved for land 
are shown to be a falr average for 
property similarly sitnated. they do 
not form evidence of great value in 
deter m i n ing the actual value of par¬ 
ticular land.—^People v. Millard, 189 
N,B. 113, 307 111. 556. 

SeUiag price of laind throws light 
on the value of contiguous lands.— 
Bice V. Rice, 138 N.W. 1111, 168 lowa 
128. 

66. Beatal value of nnexplred lease 
of railzood 

tJ.S,—In re New York, N. H. & H. R. 

Co., D.C.Conn-, 30 F.Supp. 641, 
Abaeojoe of znaxfcet value 
In an actlon for damages to grass 
land by flre set out by sparks from a 
railroad engine, evidence was suffi¬ 
cient to Show that there had been no 
sale of grass land of the kind in- 
volved in that vicinity at about the 
time of the fire and that there was 
no established market value.—^Port 
Worth & D, C. Ry. Co. v. Amason, 
Tex.Civ.App., 239 S.W. 369. 

66. Fxlce pald for property wan iu- 
sufflcient to prove value, where there 

was no market at time of sale._ 

Tiemey v. Home Title Ins. Co. of 
New York, 207 N.Y.S. 660, 124 Misc. 
646, affirmed 213 N.Y.S. 922, 215 App. 
Div. 830. 

Price pald. at prior sale 
Price pald for land fifteen years 
prior to oonveyance is insufflcient to 
prove value at time of conveyanca 
—Dilts V. Dodson, Tex.ClvA.pp., 207 
S.W. 366. 

67. Tenn.—Union Joint Stock I^nd 


' Bank of Louisvllle v. Knox Coun- 
ty, 97 S,W.2d 842, 20 Tenn.App. 
273. 

Va.—Dunn v. Silk, 156 S.B. 694, 166 
Va. 604. 

68m Md.—^Thompson v. Williams, 60 
A 26, 100 Md. 195. 

69. Arlz.—^American Surety Co. of 
New York v. Duvall, 196 P. 467, 
22 Arlz. 261—^Tevis v. Ryan, 108 
P. 461, 13 Arlz. 120. 

Ind,—^Walker v. Bement, 94 N.H. 339, 
60 Ind.App. 646. 

Book value of stock in. close oor- 
poratiola is prima facie true value.— 
In re Prank’s Estate, 261 P. 893, 123 
Or. 286, 67 ALi.R. 1166. 

70. Ky.—Whlte v. Jouett, 144 S.W. 
66, 147 Ky, 197. 

23 C.J. p 67 note 47. 

71. Mass.—^Blabon v. Hay, 169 N.B. 
268, 269 Mass. 401. 

Mining stock 

The potential value of mlning 
ground may be an element td be con- 
sidered as to the value of stock in a 
mining Corporation, in the absence of 
market valua—^Page v. Walser, 213 
P. 107, 46 Nev. 390. 

72. Colo.—Otia & Co. v. Grlmes, 48 
P.2d 788, 97 Colo. 219. 

N.Y.—Pett V. Spiegel, 202 N.Y.S. 660. 
Pa.—Chestnut HUI & Spring House 
Tump. Road Co. v. Montgomery 
County, 76 A 726, 228 Pa. 1. 
MSrket quotationB 
The Quotatlons of the selling price 
of securlties dealt in on any public 
exchange are some evidence of the 
value of the securlty.—^Kahle v. 
Mount Vemon Trust Co., 22 N.Y.S.2d 
464. 

Price which stock had almost tml- 
fonnly broaght is some evidence of 
its market valua—^Blabon v. Hay 
169 N.E. 268, 269 Masa 401. ' 

1138 


▼alne in new Corporation, as value 
in old Corporation. 

The value of the stock in a new 
Corporation is some evidence of the 
value of the stock of an old Corpo¬ 
ration, for which the new Corpora¬ 
tion Issued its stock “dollar for dol- 
—^Wunsch v. Consolidated Laun- 
dry Co., 198 P. $83, 116 Wash. 44. 
Prioe recelved by Indlvldnal stock- 
holder 

The price that a stockholder may 
have received for his shaxes is hard- 
ly persuasive as to the value of the 
entire corporate stock.—^Beaver Drug 
Co. V. Hatch, 217 P. 696, 61 Utah 
697. 

73. Conn.—^Henry v. Kopf, 131 A 
412, 104 Conn. 73. 

74. N.Y.—^Kahle v. Mount Vemon 
Trust Co., 22 N.Y.S.2d 454. 

75- U.S.—Nolting v. Talt, D.C.Md., 

3 P.Supp. 686. 

Cal.—^McClory v. Dodge, 4 P.2d 223, 
117 Cal.App. 148. 

Pa.—^Perrando v. U. S. Nat BuUding 
& Loan Ass'n, 160 A 716, 307 Pa. 
25. 

Vt—Houghton V. Grimes. 161 A 642, 
103 Vt 64. 

Bank stock 

N.D.—BlUott School Dist. No. 23 v. 

Gcrder, 223 N.W. 694, 67 N.D. 668. 
CK>od wlU value of stock 
N.Y.—Pett V. Spiegel, 202 N.Y.S. 650. 
Market value 

U.S.--Heluer v. Crosby, C.C.APa., 24 
P.2d 191, afflrming, D.C., Crosby v. 
Heiner, 12 P.2d 604. 

N.J.—Clark v. Commercial Trust Co. 
of New Jersey, I8i a 269, 1V9 N. 
J.Eq. 133. 

76- Cal.—^Lichtenberg v. Burdell, 
281 P. 618, 101 CaLApp. 20. 

Nev.—^Page v. Walser, 213 P, 107, 46 
Nev. 390. 

Book value 

Tex.--Wlneinger v. Kay, ClvApp., 

68 aW.12d 876. 
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EYWENCE 


§ 1050 


e. Services 

The contract ppice Is some evidence ot the value of 
Services. 

The amount paid for Services is not the criterion 
of their value, and is not, itself, sufficient to author- 
ize a verdict.77 However, the contract price is 
some evidence of the reasonable value of Services, 
and is sufficient in the absence of contrary evi- 
dence.78 


§ 1050. Other Facts or Issues 

The courta have passed on the wefght and sufflciency 
of evidence as to varlous other facts or Issues, such as 
the cause of death, Insanlty, fntentlon, etc. 

In addition to evidence beS.ring on facts or is¬ 
sues treated in §§ 1047-1049 supra, and in various 
tities in this work, reference is made in the note to 
cases involving the weight and sufficiency of evi¬ 
dence as to other facts or issues.79 


Evldexioe tliat stock was valudless 
Vt.—Houffhton V. Grimes, 161 A. 
<642, 103 Vt. 64. 

Private sales as evidenoe of market 
value 

Where the stock of a Corporation 
was closely held and not generally 
traded, ajid private sales were few 
and In comparatlvely small lots, 
there was not sufficient dealing In 
the stock to justlfy taklng the pric- 
es obtalned as evidence of market 
value.—^Pett v. Splegel, 202 N.Y.S. 
660. 

Fxoof of sale of stock at less than 
par is Insufficient to show that stock 
was worth less than par at time of 
purchase.—^Nunemacher v, Western 
Motor Transport Co., 2.66 P. 2‘66, 82 
Cal.App. 233. 

BvldeiLoe as to valne of stock at a 
snhsegaexLt date is insufficlept to 
prove value of such stock at a pri¬ 
or date. 

Mont.—^Doyle v. Union Bank & Trust 
Co., 69 P.2d 1171, 1012 Mont. 663, 
108 A.L.R. 1047. 

Vt.—^Houghton V. Grimes, 164 A. 371, 
106 Vt. 230. 

77. Ga,—^Lamon v. Perry, 126 S.B. 
907, 33 Ga.App. 248. 

22 aJ. p 191 note 70. 

Fresninptlon of reasonable value 
The payment of a properly 
itemized bili for hospital care may 
create a sufficient presumption of 
reasonable value.—^Ege v. Bom, 236 
N.W. 76, 212 lowa 1138. 

78. Cal.—Pacific States Savlngs & 
Loan Co. v. Palnter, 99 P.2d 1103, 
37 Cal.App.2d 645—^Milwaukee Bldg. 
Co. V. Wetzel, 270 P. 382, 93 Cal. 
App. 776. 

SBvidence held insTLOLcient to sup- 
port 3ury*s finding of reasonable val¬ 
ue of architectural Services.—^Brust 
V. First Nat Bank, 198 N.W. 749, 184 
Wis. 16. 


I 79. Wash.—St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash. 
393. 

23 C.J. p 68 note 80. 

AmoTuit of money In treasnry 
Pa.—Woodling v. Holshue, 14 

Northumb.Leg.X 301. 

Canse of death 

Fla.—^Mutual Life Ins. Co. of New 
York V. Johnson, 166 So. 442, 122 
Fla. 567. 

Tenn.—Jett v. Life & Casualty Ins. 
Co., 109 S.W.2d 104, 21 TenmApp. 
266. 

Gennlnaness of signatnre 

Fla.—Boyd v. Gosser, 82 So. 768, 78 
Fla. 64. 70, 6 A.L.II. 600. 

N.C.—Itterly v. Hili, 2 S.BI.2d 862, 215 
N.C. 797. 

Insanlty 

Cal.—^Albertson v. Schmidt, 17 P.2d 
168, 128 Cal.App. 344. 

Inteutlon 

Testlmony as to Intention of wlt- 
neas is not conclusive.—Common- 
wealth V. Davis, 187 N.B. 33, 284 
Mass. 41. 

Origin and developinent of dlsease 
Cal.—^Barham v. Widing, 291 P. 178, 
210 Cal. 206. 

Pathology of dlsease 

Issues involving the “pathology” 
of disease must ordmarily be deter- 
mlned on testimony of Qualified ex- 
pert witnesses.—Willis v. Heath, 107 
S.W.2d 228, 21 Tenn.App. 179. 

Freparatlon and malllng of docn- 
ment 

Ohio.—^Hitz V. Ohlo Fuel Gas Co., 183 
N.E. 768, 43 Ohio App. 484. 

Evidence held snffloient as to; 

(1) Demand for payment—^Bartho- 
lomae Oil Corporation v. Oregon Oll 
& Development Co., 288 P. 814, 106 
Cal.App. 67. 

(2) Grade of cotton.—Smith v. Co- 
bum, Tex.Clv.App., 222 S.W. 344. 


(3) Indebtedness.—^Harrls v. Va¬ 
lenda, Ga.App., 15 S.E.2d 900. 

(4) Issuance of Insurance policy.— 
Casualty Reclprocal Exchange v. Ber- 
ry, Tex.Civ.App., 90 S.W.2d 696, error 
refused. 

(5) Letter as a forgery.—Brown v. 
Union Cent. Life Ins. Co., 44 S.W.2d 
614, 241 Ky. 614. 

(6) Mailing of letters.—^Ponder v. 
Jefferson Standard Life Ins. Co., D.C. 
La., 6 F.2d 300. 

(7) Other facts or issues. 

Mlnn.—Rathbun v. Goldman, 206 N. 

W. 436, 164 Minn. 607. 

N.C.—Commander v. Smith, 134 S.E. 
412, 192 N.C. 169. 

Evidence held Insufflclent to estab- 
Ush 

(1) Bxistence of a foreign law.— 
Groome v. Freyn Bnglneering Co., 28 
N.E.2d 274, 374 111. 113. 

(2) Mailing of letter.—Cook v. 
Phillips, 162 A. 732, 109 N.J.Law 371, 
86 A.L.R. 689. 

(3) Present abillty to pay obliga- 
tion.—^Vollmer v. Vollmer, 266 P. 677, 
46 Idaho 97. 

(4) Receipt of letter.—^Benefit 
Ass’n of Railway Employees v. Han¬ 
cock, 68 S.W.2d 678, 248 Ky. 316. 

(6) That blow caused dlscharge of 
plstol.—Warren v. Pilot Life Ins. 
Co., 9 S.E.2d 479, 217 N.C. 705. 

(6) Other facts or issues. 

Ala.—^Alabama Bank & Trust Co. v. 

Garner, 142 So. 668, 226 Ala. 269. 

111.—^Metcalf V. Metcalf, 219 111.App. 
96. 

lowa.—Legler v. West Side Mut. E^re 
Ins. Ass’n of Linn County, 243 N. 
W. 167, 214 lowa 937. 

Tex.—Insurance Co. of North Ameri¬ 
ca V. Irby, Alexander & Irby, Civ. 
App., 263 S.W. 1071—^Associated 
Mfg. Co. V. Jordan, Civ.App., 223 
S.W. 1060. 

23 C.J. p 68 note 80 [a]-[c]. 
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EVTDEN-CE OF INDEBTEDNESS and EVIDENO- 
INO FEATI7EE. See definition Evidenee 31 C.J. 
S. p 476 note 85 (1), p 477 note 86 (2). 

E VIDENT. Apparent, notorions, palpable;^ appar¬ 
ent to observation, noticeable;^ manifest, obvious, 
or plain also ciear, ciear to tbe vision,^ or ciear to 
tbe imnd;5 especially, ciear to tbe understanding, 
and satisfactory to tbe judgment, benee conclusivej® 
tbat wbich is clearly establisbed by tbe evidenee.^ 
Tbe term is as definite to tbe legal mind as any 
words of explanation -would make it, and is intended 
to indicate tbe same degree of eertainty, wbetber 
tbe evidenee is direct or cireumstantial.^ 

It bas been beld synonymous witb “elear’^ see 14 
C.J.S. p 1199 note 39, and “manifest.”® It bas been 
compared witb “cleai^^ see 14 C.J.S. p 1199 note 39, 
“manifest,” and “plain.”i® 

Phrases emplo 3 nng tbe word are set ont in tbe 
note.ii 


EVIDENTIA. Latin, evidence.^^ 

EVIDENTIAL FAOTS. As distingoisbed from ul¬ 
timate facts see tbe C.J.S. title Pleading §§ 12, 13, 
also 49 C.J. p 40 note 78-p 46 note 8. 

EVIDENTIABY. Having tbe quality of evidenee, 
constituting evidenee, evidencing.i® 

Evidentiofry fact. A fact fumisbing evidenee of 
tbe existenee of some otber fact;^^ a fact from 
wbicb an inference may be drawn of tbe existenee 
of tbe main or ultimate factj^S proofs or testi- 
mony.^® It bas been said tbat what tbe evidentiary 
facts are in a particular case must be determined 
from tbe testimony and otber evidence.^^ 

Tbe term bas been distinguisbed from “inferentia! 
fact,”i® and “ultimate fact.”^® 

Other phrases are set out in tbe note.®® 

EVIDENTLY. In an evident manner, clearly, ob- 
viously, or plainly.®! Tbe term is employed to ex- 


1. Tex.—^Ex parte Boyett, 19 Tex. 
App. 17, 45—^Ex parte Poster, 5 
Tex.App. 625. 646, 42 Am.R. 577. 

lowa.—v. Joseph. Schlltz 
Brewinff Co., 14‘3 N.W. 99, 107. 145 
ir.W. 511, 1*65 lowa 266. 

3. Fla.—Russell v. State, 71 So, 27, 
28, 71 Pia. 236. 

23 C.J. p 1*74 notes 7, 10, 12. 

4. S.D.—State v. Kauffman, 108 N. 
W. 246, 20 S.D. 620. 

23 C.J. p 174 note 5. 

5w Tex.—^Ex parte Boyett, 19 Tex. 
App. 17, 45—^Ex parte Poster, 5 
Tex.App. 625, 646, 43 Ain.R. 577. 
e. Fla.—Russell v. State, 71 So. 27, 
28, 71 Pia. 23’6. 

5. D.—State v. Kauffman, 108 N.W. 
246, 20 S.D. 620. 

7. lowa.—^Hamill v. Joseph Schlitz 
Brewlng: Co., 143 N.W. 9'9, 107, 145 
N.W. 511, 1'65 lowa 266. 

8. Tex.—MeCoy v. State, 25 Tex. 
33. 38, 78 Am.D. 520. 

9. Pia.—Russell v. «State, 71 So. 27, 
28, 71 Pia. 236. 

38 aJ. p 957 note 62 [a]. 

10. “ ‘Evident’ snfirspests somethlng' 
xnoxe of a mental prooess (than 
‘ciear* or ‘plain*) but no difllculty In 
seeinsr that the thing is true; ‘man- 
ifest* is a degree stronger than ‘evi¬ 
dent,* the mind getting the truth as 
by an intuition.’*—Bremner v. Mare 
Eidlitz & Son, 174 A. 172, 174, 118 
Conn. 666. 

11. Hhzases oonstrned 

(1) “Evident miacalculatlon.**— 

Brown v. Harness, 38 N.B. 1098, 11 
lnd.App. 426. 

(2) “Evident mistake.'*—State v, 
Frey, 221 N.W. 445, 447, 206 lowa 
981. 


(3) “Proof evident** or “evident 
proof** see Ball § 34 b (2) (a). 

12. Black L.D. 

13. Black L.D. 

The term waa izLtxodnced by Bent- 
hazn, and, from its convenlence, 
adopted by other wrlters.—^Black L. 
D. 

14. Miss.—General Tire & Rubber 
Co. V. Cooper, r6'5 So. 420, 421, 17'6 
Miss. 4'91. 

Or.—^Maeder Steel Products Co. v. 
Zanello, 220 P. 155, 158, 109 Or. 
662, quoting Cozptu Jturls—Oregon 
Home Builders v. Montgomery Inv. 
Co., 184 P. 487, 489, 94 Or. 349, 
citlng CJorpns Juxls. 

23 C.J. p 174 note 20. 

See generally the C.J.S. title Trial 
§§ 563, 629, also 64 C.J. p 11'66 
note 91-p 1167 note 37, p 1251 
note 79-p 1253 note 91. 

Eeld to inolTide 

Items of pleadings, plats, photo- 
graphs, correspondence, deeds, leas- 
es, and other exhlblts.—Ocean Acci¬ 
dent & Guarantee Co2q?oration v. J. 
L. Brandeis & Sons, C.C.A.Neb., 75 
P.2d 60'5, 606. 

Held not to Inclnda 
Mere denlals of averments in a 
pleading.—Svensen v. Zurich Gener¬ 
al Accident & Liabllity Ins. Co. Lim¬ 
ited, of Zurich, Switzerland, 16 N.T. 
S.2d 751, 762, 268 App.Dlv. 964, 

15. Ga.—Scott V. State, 19'5 S.E. 9*23, 
9'24, 57 Ga.App. 489. 

16. N.T.—^In re Brltton*s Wlll, 4 
N.Y.S.2d 715, 719, 167 Mlsc. 747. 

17- TT;S.—Commlssioner of Internal 
Revenue v. Sjbarp, C.C.A., 91 P.2d 
804, 805. 

Tex.—Texas Employers Ins. Ass*n 
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V. Reed, Civ.App., 160 S.W.2d 868, 
862. 

18. Wls.—^Porter v. Industrial Com- 
mission of Wisconsin, 181 N.W. 
317, 318. 17'3 Wis. 2'67. 

19. U.S.—Commlssioner of Internal 
Revenue v. Sharp, C.C.A., 91 P.2d 
804. 805. 

Miss.—General Tire & Rubber Co. v. 
Cooper, 166 So. 420, 421, 176 Miss. 
491. 

N.Y.—In re Britton*s Will, 4 N.T.S. 

2d 716, 719, 167 Misc. T47. 

Tex.—Texas Employers Ins. Ass'n 
V. Reed, Civ.App., 150 S.W.’2d 858, 
862. 

Wls.—^Puller V. General Accident 
Pire & Life Assur. Corporation, 
Limited, of Perth, Scotland, 272 
N.W. 839, 842, 224 Wls. 603. 

20. “BTideatlaary oirounuBtanLoes” 

(1) As meanlng circumstances 
wlth reference to whlch each party 
bas the rlght to Introduce evidenee. 
—>Lake Erie & W. R. Co. v. Klin- 
krath, 81 N.B. 377, 378, 227 111. 439, 
442—Illinois Iron & Metal Co. v. 
Weber, 63 N.B. 1008, 1009, 196 111. 
5'26. 

(2) As relevant to the prlncipal 
fact when they tend to show that 
the latter probably did or did not 
occur, mere remoteness usually go- 
ing to the welght, and not the ad- 
mlssibility, of such evidenee.—^Brun- 
ger V. Pioneer Roll Paper Co., 92 P. 
1043, 1044, 6 Cal.App. 691. 

“Bvideutlary issne,” as distin- 
guished from “ultimate issue.”— 
State Nat. Bank of Houston v. 
Woodfln, Tex.Civ.App., 146 S.W.‘2d 
284, 287. 

21. Tex.—Ex parte Boyett, 19 Tex 
App. 17, 45. 
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EVIDENTLY—EX 


press the idea o£ full proof-eonviction .22 
Phrases employing the word are set out in the 
note.23 

EVUi. Having harmful qnalities or characteris- 
tics; productive of, or attended by, hann or injury; 
hurtful to the body, mind, or feelings; effeeting mis- 
chief, trouble, or pain; bad.^^ Also the term has 
been eompared with, and distinguished from, ^^ad” 
see 7 C.J.S. p 1317 note 8. 

Phrases employing the word are set out in the 
note.25 

EVIWOE, To Show clearly or make evident.^® Un¬ 
der particular eircumstances, the word has been 
held not to have the force of proof beyond a rea- 
sonable doubt.27 

It has been held to be a synonym of “indicate.”28 

Phrases employing the word are set out in the 
note.29 

EVOOATION. In French law, the withdrawal of a 
cause from the cognizanee of an inferior eourt, and 
bringing it before another eourt or judge, in some 
respects resembling eertiorari.^O 

EVOLUTION. The process of evolving or becom- 


ing developed, an unfolding, growth, or develop- 
ment;3i and, more specifically, the broadening of a 
process, or technique, from preeedent to precedent, 
described as a phenomenon in which the expectable 
follows the expectable, and, in this respect, as the 
antithesis of ‘*invention.^^32 

EVOLVE. To unfold or develop by a process of 
natural, eonseeutive, or logical growth.3S 

Evolved. Developed; applicable to persons at- 
taining highly developed mental training and ex- 
perience in the arts, Sciences, or leamed profes- 
sions.s^ 

EWAOE. From the law French ^^ewe,” meaning 
water. In old English law, a toll paid for water 
passage; the same as “aquage^^ or ^'aquagium.”35 

EWBEICE. Adultery, spouse-breach, or marriage- 

breach.86 

EWE. A female sheep which has had a lamb.37 

BWRY. An office in the royal household where the 
table linen, etc., is taken care of.38 

EX. Literally ‘^out” or '^out of.”39 in law Latin, 
"ex,” or its variant form "e” which occurs only be- 


22 . Ala.—^McWilliams v. Rod^ers, 
66 Ala. 87, 93. 

23. FliraseB constmed 

(1) “Bvldently not identical,*’ as 
meaning distinet.—Bayne v. Kansas 
City, Mo.A(pp., 2^3 S.W. 4'50, 461, 

C2) “Evidently unsuitable.”—Gray 
V. Parke, 2'9 N.B. 641, 642, 155 Mass. 
433—Thayer v. Homer, 11 Mete., 
Mass., 104, 109. 

24). Century D. 

25. Flmuses constxned 

(1) “Evii liver,” as a term in ee- 
elesieistical law applied to a person 
deemed unfit, througTi Improper eon- 
duet or im'proper mode of living, to 
partake of the holy eommunion.— 
Jenkins v. Cook, 1 P.D. 80, 100.. 

(2) “Evii name and fame," as 
meaning reputation.—State v. Litt- 
man, 96 A. 66, 67, 88 N.J.Law Z92. 

(‘3) “Evii reputation," as meaning 
that eharaeter imputed to person in 
eommunity is generally had.—People 
V. Pieri, 199 N.E. 496, 497, 2'6‘9 N.T. 
215. 

26. Century D. 

27- Tex.—^Kilgore v. Northwest 
Texas Baptist Edueational Asso- 
eiation, 87 S.W. 5«8, 600, 90 Tex. 
139. 

28. Cal.—People v. Smith, 9'2 P.2d 
. 1039, 10*41, 36 Cal.App.2d 748. 

.29. Phrases constmed 

(1) “Evince an Intention . • . 


to ahandon the eontraet."—Kilgore 
V. Northwest Texas Baptist Eduea¬ 
tional Assoeiation, 37 S.W. 598, 599, 
90 Tex. 139. 

(2) “Evinee no intention" as 
meaning “evince an absence of in¬ 
tention."—Sioux City & St. P. R. Co. 
v. Singer, 61 N.W. 906, 906, 4>9 Minn. 
301, 82 Am.S.R. 554, 15 L..R.A. 7’61. 

(3) “Evincing the lunacy of the 
party," as meaning setting forth 
particular Instances of incoherent 
conduct or expressions.—^In re Cov- 
enhoven, 1 N.J.Eq. 19, 24, 26. 

30. Black L.D. 

31 . Century D. 

32. U.'S.—Less Car Load Lots Co. v. 
Pennsylvania R. Co., D.C.'N.Y., 10 
F.Supp. 642, 648. 

See also the C.J.S. title Patents § 
63, also 48 C.J. p 65 note 7~p 67 
note 34. 

33. Century D. 

34. N.T.—In re Carpenter*s Estate, 
297 N.T.S. 649, 652, 664, 163 Misc. 
474. 

Fhrase 

“Such highly evolved indlvlduaJs, 
. . . as to hlm . . . may 

seem worthy.”—^In re Carpenter’s 
Estate, supra. 

35. Black Li.D. 

36. Black Ij.D. 


37. Eng.—^Reg. v. Jewett, 2 Cox C. 
C. 2217 , 228. 

Ewe teg 

A female sheep more than twelve 
months old but which has not had a 
lamb.—Reg. v. Jewett, 2 Cox C.C. 
2.27, 228. 

38. Black L.D. 

39. Pia.—State v. De Witt C. Jones 
Co., 147 So. 230, 232, 108 Fla. 613. 

In English phrases 

(1) “Ex boats Spencer and Galt," 
in describlng corn sold, does not 
necessarily evidence a guaranty that 
the corn was taken from these boats. 
—Hay V. Leigh, 48 Barb. (N.T.) 393, 
397. 

(2) “Ex cars from alongside 
steamer,"—Steamship Isis Co. v. 
Bahr, [1899] 2 Q.B. 364. 

(3) “Ex dock, duty paid, New 
York."—Old Colony Trust Co. v. Co- 
lumbia Trust Co., 206 N.Y.S. 257, 
260, 210 App.Div. 705. 

(4) “Ex dock New York."—Brown 
V. Raritan (Chemical Works, 177 N. 
T.S. 309, 31*2, 18*8 App.Div. 578. 

(6) “Ex quay or warehouse."— 
Davles v. McLean, 28 L.T.Rep.N.S. 
113. 

(6) “Ex shlp," as not contemplat- 
ing a shipment by any particular 
shlp, and simply denoting that the 
property in the goods sold shall pass 
to the buyer on thelr leaving the 
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fore eonsonants, is a preposition nsed as the open- 
ing Word of various maxims, hereinafter set out in 
their proper alphabetical sequence, or as the intro- 
ductory word in numerous Latin phrases, as indicat- 
ed in the snbjoined notes, wherein it has been giv- 


en varying meanings, such as “according to,”40 
er,”4i «at,''42 ^q)y,«43 «by virtue of,"44 «for,"45 
“from,"46 “in,"47 «of,"48 «on,"49 ^'on aceonnt of,"50 
"ont of,"5l “through,"52 «Tipon,"53 or “with;"54 and 
sometimes the word is not separately rendered, but 


shlp*s tackle, and that he shall be 

I labi e for all subsequent char^res of 
landlng them.—Harrison v. Fort- 
lagre, Pa., 16 6.Ct. 488, 490, I6l U.S. 
57, 40 KEd. 616. 

(7) '‘ISx the flrst parcel of brim- 
stone.”—^Leidemann v. Gray, 3 Jur.N. 
S. 219. 

40. Ex aequitate.—According to eq- 
uity.—Black KD. 

Ex statuto Magrnae Chartae.—^Ac- 
cordlng to the statute of Magna 
Charta.—^Adams Gloss. 

Other phrases In which '"ex” means 
“according to,” deflned by lexi- 
cographers, see 23 C.J. p 177 note 
41. 

41. Ex intervallo.—After an Inter- 
val.—^Adams Gloss. 

4^ Ex arbitrio.—^At the discretion. 
—Burrill L.D. 

Ex bene placito.—^At pleasure.— 
Adams Gloss. 

43, Ex comitate et jure gentium.— 
By comity and law of nations.—^Rob- 
inson v. Bland, 1 W.Bl. 2*5*7, 258, 96 
Reprint 141. 

Ex industria.—By diligence or in- 
dustry; with deliberate design.— 
Martin v. New Orleans. 38 La.Ann. 
39*7, 400, 68 Am.R. 1-94—23 C.J. p 
176 note 35 [w]. 

Ex provisione hominis.—^By the 
pro Vision of man.—^Bowles* Case, 11 
Coke 79 b, 80 b, 7*7 Refprint 12*52. 

Ex provisione legis.—By provision 
or disposition of the law.—Adams 
Gloss. 

Other phrases in which “ex” means 
“by,” deflned by lexicographers, 
see 23 C.J. p 17« note 35. 

44- Ex oflaclo et debito Justitiae.— 
By virtue of the office, and in the 
obligation of Justlce.—^Adams Gloss. 

Ex oflaclo judicis.—^By virtue of 
the oflace of Judge.—Adams Gloss. 

45. Ex longo.—For a long time 
back.—Adams Gloss. 

46. Bx assignatione.—^EVom or ac- 
cording to the asslgnment.—^Darell 
V. Wybarne, 2 Dyer 206 b, 73 Re¬ 
print 466. 

Ex concessis.—^From thlngs or 
premlses granted.—Great Western 
R. Co. V. Rallway Comrs., 7 Q.B.D. 
182, 18'7. 

Ex fumo dare lucem.—To grive 
light from smoke.—^Adams Gloss. 

Ex justis nuptiis procreatus.— 
Bom from or in a lawful marriage. 
— ^Doe V. Vardill, 6 B. & C. 43'8, 46*3. 

II EC.Lu 631. 

Bx malitia.—^Pirom malice, or noa- 
liclously, the term, in Its legal slg- 
n lfl cation, importlng a publlcation 
that is false and without legal ex¬ 


cuse.—Dixon V. Allen, 11 P. 179, 1'80, 
69 Cal. 527. 

Ex necessitate reL—From the ne- 
cessity of the thing. 

Cal.—Garwood v. Garwood, 2'9 Cal. 
514, 522. 

Mo.—Steele v. Steele, 86 Mo.App. 
224, 225. 

Ex relatione.—^From a narratlve or 
Information.—Shattock v. Shattock, 
35 Beav. 489, 55 Reprint 98'6. 

Ex sola animi.—^Prom or accord- 
ing to the mlnd or intention alone.— 
Adams Gloss. 

Ex turpi contractu.— "Prom. or out 
of a base, Immoral, corrupt contract. 
—^Adams Gloss. 

Ex visceribus testamenti.—From 
the interior parts or essential sub- 
stance of the wlll.—^Homer v. Shel- 
ton, 2 Mete. (Mass.) 194, 213. 

Other phrases in which “ex” means 
“from", deflned by lexicographers, 
see 23 C.J. p 1T6 note 32. 

47- Ex aequo.—^In an equal degree, 
equally.—Archer v. Morris, 47 A. 
275, 276, 61 N.J.Eq. 15(2. 

Bx aequo et bono.—^In justice and 
fairness.—Scott v. Ford, 78 P, 742, 

! 746, 80 P. 899, 43 Or. 6(31, 6*8 KR.A. 
469—23 C.J. p 177 note 43 [b]. 

Ex diametro.—^In or through a 
diameter.—^Adams Gloss. 

Other phrases using “ex” as mean- 
Ing “in,” deflned by lexicograph¬ 
ers, see 2'3 C.J. p 177 note 43. 

48, Ex gratia-—Of, or out of, grace 
or favor.—Cltizens' Ins. Co. v. Par- 
sons, 4 Cau.e.C. 216, 326—23 C.J. p 
17*6 note 34 [e]. 

Ex mero motu.—Of his own mere 
motion, “ex proprio motu,” or “sua 
sponte,” belng equivalent.—^Black L. 
D. 

Also without cause assigned at 
all.—^Hammond v. McLay, 26 U. 
C.Q.B. 434, 441. 

Ex necessitate.—Of or through ne- 
cesslty,—Georgetown v. Alexandrla 
Canal Co., D.C., 12 Pet (U.S.) 91, 
97, 9 L.Ed. 1012—^23 C.J. p 176 note 
34 [f]. 

Ex proprio motu.—Of his own ac- 
cord.—Consumers Cordage Co. v. 
Connolly, 31 CamS.C. 244, 298. 

Ex stipulatu actio.—^An actlon of 
or upon stipulation.—^Adams Gloss. 
Other phrases in which “ex” means 
**of,” deflned by lexicographers, 
see 23 C.J. p 176 note 34. 

49. Ex adverso.-On the other side. 
—^Hill V, Harrls, 2 Show. 460, 461, 
89 Reprint 1041. 

Ex facie.—On the face of it.—^Bur- 
nett y. GreSat North of Scotland R. 
Co., 10 App.Oas. 147, 165—Reynell v. 
Sprye, 1 De G. M. & G. 660, 672, 60 

1142 


Eng.Ch. 610, 4'2 Reprint 710. 

Bx parte materna or Ex parte 
paterna—Literally “On the mother’s 
side” or “On the father's side.”— 
Black L.D. 

The phrases have a well-known 
signlflcation in the law, and 
are found constantly in the 
books, being used to denote the 
Une, or blood of the mother or 
father, and have no such re- 
stricted or limited sense, as 
from the mother or father, ex- 
clusively.—Banta v. Demarest, 
'24 N.J.Law 431, 4'33—2'6 C.J. p 
170 note 23. 

Other phrases in which “ex” means 
“on,” deflned by lexicographers, 
see 2'3 C.J. p 176 note 39. 

60, Bx capite lecti.—On account of 
the extremity of slckness in bed.— 
Adams Gloss. 

Ex maleflcio—On account of mls- 
conduct, as in the expresslons “trust 
ex maleflcio” and “trustee ex male¬ 
ficio.”—Cordovano v. 'State, 7 S.B.2d 
46, 47, 61 Ga.App. 5'9a 
Ex reverentia maritali.—On ac¬ 
count of the reverence belonging to 
married people.—^Adams Gloss. 
Other phrases in which “ex” means 
“on account of,” as deflned by 
lexicographers, see 23 C.J. p 177 
note 40. 

51. Ex abundanti cautela.—Out of 
great or abundant caution.—Com- 
mercial Union Assur. Co. v. Scam- 
mon, 36 111.App. 6'6'9, 662—23 C.J. p 
176 note 33 [c]. 

Bx speciali gratia, certa scientia, 
et mero motii.—Out of special grace, 
certain knowledge, and mere mo¬ 
tion.—U. S. v. Arredondo, Fla., 6 
Pet. (U.S.) 691, 739, 8 L.Ed. 647— 
23 C.J. p 176 note 33 [s]. 

Other phrases in which “ex” means 
“out of,” deflned by lexicographers» 
see 23 C.J. p 176 note 33. 

58. Bx dolo.—Through fraud or de- 
ceit.—Adams Gloss. 

Bx vi aut metu.—Through force 
or fear.—^Adams Gloss. 

53- Bx demissione.—Upon the de- 
mise, a phrase forming part of the 
title of the old action of ejectment; 
commonly abbreviated “ex dem.”— 
Black L.D. 

Ex insidiis fortunse.—^Upon, with- 
in, or through the snares of fortune. 
—^Adams Gloss. 

Ex occasione.—Upon occasion.—* 
Adams Gloss. 

64. Ex assensu suo.—With his as¬ 
sent.—Nicholas v. Chapman, Comb. 
220, 90 Reprint 440. 

Bx assensu totius curlse.—With 
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the entire phrase is used to express an adverbia! 
idea.®® Under particnlar eireumstances ‘^ex^’ may 
be eqnivalent to “without,” “reserving,” or ‘^except- 
ing,”®® as probably an abbreviation of ^^exeept” see 
Abbreviations 1 C.J.S. p 276 in Pocket Parts. It is 
also sometimes used as an abbreviation for ''ex¬ 
empli” and for "exhibit” see Abbreviations 1 C.J. 


S. p 276 note 5, As a prefix, it may denote removal 
or eessation,®*^ as indicated by the examples set out 
in the note.®® "Ex” is also used to form various 
TiatiT) compounds, some of which occur in the eivil 
law, or in early English law, as indicated in the 
subjoined note.®® 

Ex coniractu. A term known in English law at 


the assent of the whole court.—^Ad- 
ams Gloss. 

Ex cathedra.—With the weight of 
one in authorlty, origmally applied 
to the decisions of the Popes from 
their cathedra, or chair.—Wharton 
L. Lex. 

Applied in Cresson v. Cresson, C. 

C.Pa., 6 P.Cas.No.3,389. 

Ex consulto.—^With consultation 
or deliheration.—Black L.D. 

55 . Ex confesso.—Confessedly, or 
heyond douht.—^Adams Gloss. 

Ex consequenti.—Consequently.— 
Thomby v. Fleetwood, 10 Mod. 114, 
124, 88 Reprint 661—Germaln v. 

Orchard, 1 Salk. 346, 347, 91 Reprint 
303. 

Bx consequentia.—Consequently.— 
Adams Gloss. 

Bx professo.—Openly, avowedly, 
intentlonally, professedly.—Adams 
Gloss. 

Other phrases expressing adverblal 
ideas see 23 C.J. p 177 note 45. 

56. Black L.D. 

Bx coupons.—^Black L.D. 

Ex improviso.—^Wlthout prepara- 
tlon.—^Adams Gloss. 

Ex interest,—^Black L.D. 

“Ex July coupons,” as meaning a 
sale reserving the coupons, that is, 
a sale in which the seller receives, 
in addition to the purchase price, the 
benefit of the coupons, which bene¬ 
fit he may realize either by detach- 
ing them, or receiving from the buy- 
er an equivalent consideration.— 
Porter v, Wormser, 94 N.T. 431, 442. 

57. Black L.D. 

58. **SK-cosivlct” 

(1) A convict who has served out 
a sentence for crime or has been 
pardoned.—^Morrissey v. Providence 
Tei. Pub. Co., 32 A. 19, 19 R.I. 124. 

(2) A person after he has been 
once convlcted by a proper tribunal 
of a crime is thereafter correctly 
termed an “ex-convict.”—Cameron v. 
Tribune Assoc., 7 N.T.S. 739, 742. 
‘^x-oAoer” 

(1) An officer who has been in 
office, but has gone out.—Cordiell v. 
Prizell, 1 Nev. 130, 132. 

(2) The terms “retired officer” and 
“ex-officer,” and “cidevant” officer 
are synonymous, Implylng that he 
is no longer an “officer” in the prop¬ 
er sense of the term.—^Reed v. 
Schon, 83 P. 77, 79, 2 Cal.App. 66. 
Othez examples 

”Bx-Judge,” “ex-mayor,” and ”ex- 
partner.”—Black UD. 


5^1 Words compoTUided with ''ex” 

(1) "Exactor,” in the eivil law, a 
gratherer or receiver of money, a col¬ 
lector of taxes, and in old English 
law, a collector of the publlc mon- 
eys, hence a tax gatherer.—^Black L. 
D. 

(2) ‘TBJxactor regis,” the klng*s tax 
collector, who took up the taxes and 
other debts due the treasury.—^Black 
L.D. 

(3) “Exaltare,” in old English law, 
to ralse, or to elevate; frequently 
spoken of water, that is, to ralse the 
surface of a pond or pool.—^Black L. 

D. 

(4) ‘TBJxcambiator,” an exchanger 
of lands, a broker, now obsolete.— 
Black L.D. 

(6) “Exceptis excipiendis,” with 
ali necessary exceptions.—^Black L. 
D. 

(6) “Excerpta” or “excerpts,” ex- 
traets.—^Black KD. 

(7) “Exclusa,” in old English law, 
a sluice to carry off water; also the 
payment to the lord for the benefit 
of such a sluice.—^Black L.D, 

(8) “Excommengement,” excom- 
munlcatlon.—^Black L.D. 

(9) “Excusare,” in the eivil law, 
to relieve or absolve one from a 
thing.—^Reg. v. Hammond, 29 Ont. 
211 , 219, 1 Can.Cr.Cas. 373. 

(10) "Excusatio,” in the eivil law, 
an excuse, or a reason which ex- 
empts from some duty or obllgation. 
—^Black L.D. 

(11) “Excusator,” In English law, 
an excuser; in old (Serman law, a de¬ 
fendant, he who utterly denles the 
plaintilf’s clalm.—^Black L.D. 

(12) **Excuss,” to seize and detaln 
by law.—^Black L.D. 

(13) **Bxcussio,” in the eivil law, 
a diligent prosecution of a remedy 
against a debtor, the exhausting of 
a remedy against a Principal debtor, 
before resortlng to his sureties, 
translated “discussion;” and, in old 
English law, rescue or rescous.— 
Black L.D. 

(14) “Exeeutio,” the doing or fol- 
lowing up of a thing, the doing of 
a thing completely or thoroughly; 
also management or adminlstration; 
in old practice, exeeution, the flnal 
process in an action.—Black L.D. 

(16) “Exeeutio bonorum," in old 
English law, management or admln- 
istration of goods. “Ad ecclesiam et 
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ad amicos pertinebit exeeutio bono¬ 
rum,” the exeeution of the goods 
shall belong to the church and to 
the frlends of the deceased.—^Black 
L.D. 

(16) “Exemplum,” in the eivil law, 
a copy, a written, authorized copy; 
also used in the modem sense of 
“example,”—“Ad exemplum constituti 
singulares non trahi,” that is, ex- 
ceptlonal things must not be taken 
for examples.—^Black L.D. 

(17) “Exennium,” in old English 
law, a gift, particularly a New 
Year*s gift.—Black L.D. 

(18) “Bxercltalls,” a soldier, a 
vassal.—^Black L.D. 

(19) “Exercitoria actio," in the 
eivil law, an action which lay 
agrainst the employer of a vessel 
(exercitor navis) for the contracts 
made by the master.—^Black L.D. 

(20) “Exercitus,” in old European 
law, an army, an armed force; it 
was absolutely indefinite aa to num- 
ber, and was applied, on various oc- 
casions, to a gatherlng of forty-two 
armed men, of thirty-flve, or even of 
four.—^Black L.D. 

(21) ‘*Exfestucare,” to abdicate or 
reslgn, to resign or surrender an es- 
tate, office, or dignity, by the sym- 
bolical dellvery of a staffi or rod to 
the alienee.—^Black L.D. 

(22) "Exfrediare,” to break the 
peace, to commlt open vlolence.— 
Black L.D. 

(23) “Exhaeredatio,” in the eivil 
law, dislnheriting, disherison; the 
formal method of excludlng an Inde- 
feasible (or forced) heir f^om the 
entire inherltance, by the testatores 
express declaratlon in the will that 
such person shall be exhaeres.— 
Black L.D. 

(24) “Exhaieres,” in the eivil law, 
one disinherlted.—^Black L.D. 

(25) “Exhibere,” to present a 
thing corporeailly, so that it may be 
handled; also to appear personally 
to conduct the defense of an a<:tlon 
at law.—^Black L.D. 

(26) ‘Exhibitio billae,” exhibitlon 
of a bili; in old English practice, 
actlons were Instltuted by present- 
ing or exhlbiting a bili to the court, 
in cases where the proceedinga were 
by bili; hence this phrase is equiva¬ 
lent to “commencement of the suit.” 
—Black L.D. 

(27) “Exllitun,” in old English 
law, exil^ banishment from, one’s 
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a very early period, and defined as meaning from or 
out of a contract.®® While ordinanLly applied to ac- 
tions at law, as distingnished from suits in eqnity, it 
may at times include ali suits or proceedings, both at 
la^r and in equity, for tke enforcement of contracts, 
particularly where the measure of recovery is fixed or 
made approximately certain by some mle of law,®^ 
as, for example, a suit on a bond even though tbe bond 
was g^ven for the payment of damages arising from 


a tort.®2 The term is nsually contrasted with "ex 
delicto,although an obligation may be both "ex 
contractu” and "ex delicto,” as in the case of eer- 
tain classes of contracts whieh create a relation 
from whieh the law implies duties, a breach of whieh 
will constitute a tort.®® The phrase "quasi ex con¬ 
tractu” means in the nature of, or as, a contract.®^ 

"Aetion ex contractu” and "action quasi ex con¬ 
tractu” defined and distinguished from "action ex 


country; also drlving* away, or de- 
spolling; hence a species of waste, 
whieh consisted In drlving away ten- 
ants or vassais from the estate, as 
hy demolishing' buildings, and so 
compelling’ the tenants to leave, or 
hy enfranchislng the bond-servants, 
and unlawfully tumin^ them out of 
thelr tenements.—Black L.D. 

(28) “Existimatio,” In the civil 
law, the civil reputation whieh be- 
longred to the Roman Citizen, as such, 
called a state or condition of unim- 
peached dignity or character (digni¬ 
tatis inlsessB status;) the highest 
standlng of a Roman Citizen; also 
the decision or award of an arbiter. 
—^Black L.D. 

(29) “Exitus,” primarily a golng 
or coming out, hence children, or off- 
spring; also, the rents, issues, and 
prodts of lands and tenements; also 
an export duty; and also the con- 
clusion of the pleadings.—Black Li.D. 

(80) “Exlegalitas,” in old English 
law, outlawry.—Black L.D. 

(31) “Exlegalitus,” he who is 
prosecuted as an outlaw.—^Black L. 
D. 

(32) “Exlegare,” In old English 
law, to outlaw, to deprive one of 
the benefit and protection of the law, 
(exuere aliquem beneficio legis).— 
Black L.I>. 

(33) “Exlex,” in old English law, 
an outlaw; “qui est extra legem,” 
one who is out of the law's protec¬ 
tion.—^Black L.D. 

(34) “Expediment,” the whole of 
a person’s goods and chattels, bag 
and baggage.—^Black L.D. 

(35) “Expeditatse arbores,” trees 
rooted up or cut down to the roots. 
—Black L..D. 

(36) “Expeditio,” an expedition, 
an irregular kind of army.—^Black L. 
I>. 

(37) “Expeditio brevis,” in old 
practice, the Service of a writ— 
Black L.D. 

(38) “Expensae litis,” costs or ex¬ 
penses of the suit, whieh are gen- 
erally allowed to the successful 
party.—^Black L.D. 

(39) “Expilare,” in the civil law, 
to spoil; to rob or plunder, applied 
to Inheritances.—^Black LJD. 

(40) “Expilatio,” In the clvU law. 


the offense of unlawfully approprl- 
ating goods belonging to a succes- 
sion; it is not technlcally thef t 
(furtum) because such property no 
longer belongs to the decedent, nor 
to the helr, since the latter has not 
yet taken possession.—^Black L.D. 

(41) “Expilator,” in the civil law, 
a robber, a spoiler or plunderer, 
“Expilatores sunt atroclores fures.” 
—Black Ij.D. 

(42) “Expleta,” “expletla,” or “ex- 
plecia,” in old records, the rents and 
proflts of an estate.—^Black LuD. 

(43) “Explicatio,” in the civil law, 
the fourth pleading; equivalent to 
the surrejoinder of the common law. 
—Black L.D. 

(44) “Explorator,” a scout, hunts- 
man, or chaser.—^Black L.D. 

(46) “Expositio,” explanation, ex- 
position, or interpretation.—^Black 
L.D. 

(46) “Expromissio,” in the civil 
law, the species of novation by 
whieh a creditor accepts a new 
debtor, who becomes bound instead 
of the old, the latter being released. 
—^Black Ij.D. 

(47) “Expromissor,” in the civil 
law, a person who assumes the debt 
of another, and becomes solely liable 
for it, by a stipulation with the 
creditor, differing from a surety, 
inasmuch as this contract is one of 

I novation, while a surety is jointly 
liable with his Principal.—Black L. 
D. 

(48) “Expromittere,” in the civil 
law, to undertake for another with 
the view of becoming liable in his 
place.—^Black Li.I>. 

(49) “Exqusestor,” In Roman law, 
one who has filled the office of 
quaestor; used in the ablative case 
“exqusestore”, as a title given to 
Tribonian.—^Black Li.D. 

(60) “Exrogare,” compound of 
“ex.” from, and “rogare,” to pass a 
law; in Roman law, to take some- 
thing from an old law by a new law. 
—^Black Li.D, 

(61) “Extensores,” in old English 
law, extenders or appraisers, the 
name of certain appointed offleers 
whose duty it was to make a survey, 
schedule, or Inventory of the lands, 
to lay them out under certain heads. 
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and then to ascertain the value of 
each, as preparatory to the divlsion 
or partition.—Black L..D. 

(62) “Extenta manerii,” the extent 
or survey of a manor, the title of a 
statute passed 4 Edw.LSt. 1, being a 
sort of dlrectlon for making a sur¬ 
vey or terrier of a manor, and all 
its appendages.—Black L.r>. 

(63) “Exterus,” a foreigner or 
alien, one born abroad, the opposite 
of “civis”.—Black L.D. 

(64) “Extocare,” in old records, to 
grub woodland, and reduce it to 

arable or meadow, “to stock up.”__ 

Black L.D. 

(66) “Extracta curise,” in old Eng¬ 
lish law, the Issues or proflts of 
holding a court, arising from the 
customary fees, etc.—Black L.D. 

(56) “Extrahuria,” in old English 
law, an animal wandering or stray- 
ing about. without an owner, an es- 
tray.—Black L.D. 

(57) “Extraneus,” in old English 
law, a foreigner, one foreign bom; 
and, in Roman law, an helr not bom 
in the family of the testator; also 
those of a foreign state, the same 
as “alienus.”—^Black L.D. 

(68) “Extumae,” in old records, re- 
llcs.—^Black L.D. 

(69) “Exuere patriam,” to throw 
off or renounce one's country or na¬ 
tive allegiance, to expatriate one’s 
self.—Black L.D. 

(60) “Exulare,” in old English 
law, to exile or banish, “Nullus liber 
homo, exuletur, nisi, etc.,”—^no free- 
man shall be exiled, unless, etc.— 
Black L.D. 

(61) “Exuperare,” to overcome, to 
apprehend or take.—^Black L.D. 

60. Black L.D. 

61. 111.—Barber v. Keiser’s Estate, 

116 N.E. 706, 707, 279 111. 287. 

See also Actions § 1 f (3) note 8. 

La.—^Leche v. United States 

Fidelity & Guaranty Co., App., 188 

So. 197, 198. 

63. CJal.—^Beck v. Sirota, 109 P.2d 

419, 422, 42 Cal.App.2d 661. 

Ga.—American Oil Co. v. Roper, 14 

S.B.2d 146, 148, 64 Ga.App. 743. 

64, Tayler Lu Gloss. 
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EX 


delicto^’ and “action quasi ex delicto” see Actions §§ 
1 f (3) and 44. 

Ex delicto. It has been said that tbe term bas a 
well-defined meaning, is in general use, may be f ound 
in the Eiiglish dictionaries, and may even be elassed 
as an English expression, requiring no definition in 
statutes making use of it.66 Like its eompanion 
phrase “ex contractu,” it was well known in Eng¬ 
lish law at an early period, and it has been defined 
as meaning from a delict, tort, fault, erime, or mis- 
feasanee,66 in contradistinction to “ex contractu” 
as indicated in note 63 supra. The phrase “quasi 
ex delicto,” means in the nature of, or as, an offense 
or erime. 

“Aetion ex delicto” and “action quasi ex delicto” 
defined and distinguished from “action ex contractu” 
and “action quasi ex contractu” see Actions §§ 1 f 
(4) and 44. 

Ex officio. By virtue of the office,®» from office, 
or offieiiJlly;®» without any other warrant or ap- 
pointment than that resulting from the holding of 
a partieular offiee.*^® The term describes authority 
derivod from offieial character merely, not expressly 
conferred on the individua!, but rather annexed to 


the offieial position; also an act done in an offieial 
character, or as a consequence of office, and without 
any other appointment or authority than that con¬ 
ferred by the office itEelf.*^! 

“Ex officio Services” are those duties performed by 
an offieer for the compensation of which no express 
provision is made by law;'^2 Services which relate to 
the public interests, or business of the county or 
state, as contradistinguished from those relating to 
the private interests of individuals.*^» 

“Ex officio” oecurs in other phrases listed in the 
note.74 

Ex parte. On one side only, by or for one party; 
also done for, in behalf of, or on the application of, 
one party only.'^^ It implies the presence of one of 
the parties and the absence of the other.Applied 
to judicial proceedings, the term has reference to 
such proceedings in an action had on the application 
or at the instance of one side only, and without no- 
tice or opportunity to oppose given to the other side, 
and to proceedings in which there is no adverse 
party,as, for example, in the case of naturaliza- 
tion proceedings.*^» The term has been held not to 


65. La-—^King v. New Orleana Ry. 
& Lilght Co., 74 So. 168, 169, 140 
La. 843. 

66. Black L.X>. 

It has 'beea lield not to Inolnde an 
action against sureties on a bond to 
recover damages resulting from a 
tort or omlsslon of duty of the Prin¬ 
cipal therem.—Leche v. United 
States Fideiity & Guaranty Co., La» 
App., 188 So. 197, 198. 

67. Tayler L. Gloss. 

68. Neb.—^Klng v. Physicians’ Cas- 
ualty Assoc., 160 N.W. 1010, 1011, 
97 Neb. 637. 

68. La.—Lobrano v. Pollce Jury of 
Parish of Palquemines, 90 So. 423, 
425, 160 La. 14. 

70. Black L.D. 

71. La.—Lobrano v. Pollce Jury of 
Parish of Plaquemines, 90 So. 423, 
425, 150 La. 14. 

72. Ala.—Maeon County v. Aber- 
crombie, 62 So. 449, 460, 9 Ala.App, 
147. 

Tex.—^Nichols v. Galveston County, 
228 S.W. 647, 548, 111 Tex. 60. 
Sixnllarly expressed 

(1) “Services for which no remu- 
neration is allowed.*’—^Allln v. Merc- 
er County, 192 S.W. 638, 640, 174 Ky. 
566. 

(2) “Those which the law annexes 
to a partieular office and requires 
the incumbent to perform without 
providing specific or preclse com¬ 
pensation therefor.”—State ex rei. 
Powler V. Stone, 186 So. 404, 408, 


[237 Ala. 78—City of Birmingham v. 
Hawklns, 94 So. 62, 66, 208 Ala. 79. 

(3) “Eivery Service a Circuit court 
clerk is required by law to perform, 
for which no fee or charge is specl- 
fled.” 

Ala.—Calhoun County v. Watson, 44 
So. 702, 703, 153 Ala. 664. 

Tenn.—State, for Use of Sullivan 
County, V. 0'Dell, 84 S.W.2d 677, 
578, 169 Tenn. 248. 

73. Ky.—Gilbert v. Marshall Coun¬ 
ty, 18 B.Mon. 427, 430. 

Mich.—Chemical Bank & Trust Co. 
V. Oakland County, 261 N.W. 396, 
400, 264 Mich. 673. 

74. Other phrases 

(1) “Ex officio agent.”—^Drainage 
Dist. No. 1 of Lincoln County v. 
Suburban Irr. Dist., Neb., 297 N.W. 
646, 660. 

(2) “Ex officio assessor.”—Oak¬ 
land v. Snow, 78 P. 1060, 1064, 146 
Cal. 419. 

(3) “Ex officio clerk.”—^Drennen v. 
People, 78 N.E. 937, 222 111. 692, 693. 

(4) “Ex officio county treasurer.” 
—Terr. v. Ritter, 1 Wyo. 318, 330. 

(6) “Ex officio members of . . . 
[partieular] state board." 

Ky.—^Reid v. Commonwealth, 94 S.W. 

641, 642, 123 Ky. 240. 

Mo.—State v. Walker, 10 S.W. 473, 
474, 97 Mo. 162. 

(6) “Ex officio state llbrarian.”— 
State V. Laughton, 8 F. 344, 345, 19 
Nev. 202. 

(7) “Ex officio supervisor of as- 
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sessments.”—Poote v. Lake County, 
69 N.E. 47, 48. 206 111. 186. 

(8) “Ex officio tax collector.”— 
People v. Kelsey, 34 Cal. 470, 473. 

(9) “Ex officio treasurer of the 
school board.”—Brace v. Solner, 1 
Alaska 361, 379. 

76. Black L.D. 

76. 111.—^Lincoln v. Cook, 3 IU. 61, 
62. 

77. Ky.—Ex parte Covington, 196 
S.W. 439. 440, 176 Ky. 140. 

Slmilarly expressed 

(1) “A proceeding taken or grant- 
ed at the Instance and for the bene¬ 
fit of one party only, and without 
notlce to, or contestation by, any 
person adversely interested.”—City 
Nat. Bank & Trust Co. v. Davls 
Hotel Corporation, 280 IlLApp. 247— 
25 C.J. p 170 note 20. 

(2) “A Judicial proceeding brought 
for the benefit of one party only, and 
without notice to or contest by any 
person adversely Interested.”—Stella 
V. Mosele, 19 N.E.2d 433, 435, 299 111. 
App. 63. 

In. practloe 

(1) Ex parte depositlon see Depo- 
sltions § 27. 

(2) Ex parte or temporary injunc- 
tion see the C.J.S. title Znjunctions 
§ 180, also 32 C.J. p 305 note 49— 
p 307 note 74. 

(3) “Ex parte proceeding” see Ac¬ 
tions § 1 h (3). 

78. U.S.—U. S. V. Brass, D.CN.Y., 
37 F.Supp. 698, 700. 
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apply "where the adverse party has had opportimity 
to leam the date of the hearing.79 It is abbreviat- 
ed “ex p.” see Abbreviations 1 C.J.S. p 276 note 5, 
and has been contrasted T^ith the phrase "adversary 
proceedings,”®® 

Ex post facto. From, through, or in consequenee 
of, an after-fact; from a thing done afterward, or 
after the event;®! by matter of after-fact; by 
something after the fact.S2 

Ex vi termini. From, or by, the force of the 
term.®3 

EX ABUSU NON AEGUITUR AD USUM.84 

EXAGGION ILEGAL. In Spanish law, literally 'Tl- 
legal exaetion,” henoe extortion by publie offieials-^^ 

EXAGT. As a’verb, to elaim or require.ss The 
term has been held synonyomus with “reqnire/^^'^ 
It has been distinguished from “demand” see 26 C. 
J.S. p 704 note 86. 

As an adjective, preeisely acexirate.®^ 

Phrases employing the word are set out in the 
note.S9 


EXAGTION. The act of demanding and receiv- 
ing;9^ and, more specifically, the wrongfnl act of 
an officer or other person in compelling payment of 
a fee or reward for his Services, under color of au- 
thority, where no payment is due.®^ 

It has been distinguished from “extortion.”92 

Phrases employing the word are set out in the 
note.®^ 

EXAGTLY. In an exact manner; accurately; pre- 
cisely according to rule, measure, fact, circumstance, 
ete.; with minute correctness.^^ Under particular 
circumstances, however, the term is not construed 
striotly, but is given the meaning of substantially.96 

Phrases employing the word are set out in the 
note. 9 6 

EXAGTOR. See Ex ante p U43 note 59 (1), (2). 

EXAGGERATE. To amplify unduly in thought or 
in description, to use exaggeration in speech or writ- 
ing;97 and "exaggerated” has been defined as mean¬ 
ing enlarged beyond the truth, overstated.®^ 


79. Pa.—Gllwa v. U. S. Steel Cor¬ 
poration, 185 A. 584, 585, 322 Pa. 
226. 

80. U.S.—U. S. V. Brass, B.C.N.T., 
87 P.Supp. 698, 700. 

See also Adversary 2 C.J.S. p 503 
note 18. 

81. Adazns Gloss. 

82. U-S.—Calder v. Bull, Conn., S 
Dall. 386, 393, 1 L.Bd. 648. 

Ind.—Strong v. State, 1 Blackf. 193, 
196. 

Ex post facto laws see Constitution- 
al Law §§ 435-451. 

83. Black L.D. 

Fhxase applied or employed 
U.S.—Mlller v. Stewart, N.J., 9 

Wheat. 680, 704. 

25 C.J. p 332 note 20. 

84. A maxlm meaning "No argu- 
ment can be drawn from the abuse 
(of a thing) against its use."—Tay- 
ler L. Gloss. 

Applied in Star Bottling Co. v. 
Liouislana Purchase Exposition Co., 
144 S.W. 776, 777, 240 Mo. 634. 

85. Escriche Dlccionario, citlng Pen. 
Code Spain arts 223, 227. 

86. Century D. 

87. Dak.—Kennedy v. Palde, 2*9 N. 
W. 667, 670, 4 Dak. 319. 

54 C.J. p 691 note 48 [a]. 

88« Mont.—Gallatin County School 
Dist. No. 7 V. Patterson, 24 P. 
698, 10 Mont 17, 20. 

8^ Flmuiea Ixl whlolL tli» vecb is 



rei. Williams v. Coleman, 180 So. 
360, 131 Fla. 872. 

(2) "Exact llcense money.”—Sweet 
V. Wabash, 41 Ind. 7, 11. 

(3) "To exact more than ten 
hours’ Work." —^In re Ten Hour Law 
for St. R. Corps., 54 A. 602, 609, 24 
R.I. 603, 61 L.R.A. 612. 

Phrases In whioh the adjective is 
TLsed 

(1) "Exact census."—Gallatin Coun¬ 
ty School Dist. No. 7 v. Patterson, 
24 P. 698, 10 Mont 17, 20. 

(2) "Exact copy” see 18 C.J.S. p 
132 note 47. 

(3) "Exact correspondence of 
parts,” as Implying more than one 
part.—Cover v. Schwartz, Cust & 
PatApp., 116 F.2d 612, 516. 

(4) "Exact reverse," as distin¬ 

guished from "counterpart."—^Maur- 
er V. Mitchell, 53 Cal. 289, 293. 

(5) "Exact schedule," as distin¬ 

guished from "estimate" see Esti- 
mate 31 C.J.S. p 183 note 45. 

(6) "Exact Sciences," defined as 

those in which the truths and state- 
ments are immutable and unchange- 
able, and distinguished from "inex- 
act Sciences."—^U. S. v. Perklns, D. 
C.S.C., 221 F. 109, 110. 

(7) ‘‘Exact weight”—^Ex parte Dle- 
trich, 84 P. 770, 771, 149 C^l. 104, 5 
L.R.A.,N.S., 873. 

9(>b U.S.—^Laidlaw v. Abraham, C.C. 

Or., 43 P. 297, 298. 
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81. Black L.£>. 

92. Black L.D. 

93. Phrases oonstmed 

(1) ‘“Exactlon* of Interest." 

Fla.—^Wilson v. Conner, 142 So. 606, 

609, 106 Fla. 6. 

Mo.—^Missouri Discount Corporation 
V. Mitchell, 261 S.W. 743, 746, 216 
Mo.App. 100. 

(2) "Exactions of whatever char¬ 
acter."—^Hiram Walker & Sons., Inc., 
V. U. S., Cust & PatApp., 99 P.2d 
337, 339. 

94. Century D. 

95. Conn.—^Lipsher v. ResnikofE, 
120 A. 859, 860, 99 Conn. 13. 

96« Phrases construed 

(1) "Exactly alike,” in describing 
llvlng apartments, construed as 
meaning not absolutely identical, but 
substantlally so in slze, design, fln- 
Ish, and fixtures.—Llpsher v. Resnl- 
kolf, 120 A. 859, 860, 99 Conn. 13. 

(2) "Exactly corresponding," as 
one of the meanlngs of "similar”.— 
Stowell V. Blanchard, 119 A 866, 868, 
122 Me. 368. 

(3) "Exactly parallel."—Cunning- 
ham V. Peoria, 41 N.E. 1014, 1016, 167 
111. 499, 604. 

(4) “Not exactly the actual 
amount.”—^Hoyles v. Blore, 16 L.J. 
Exch. 28, 30. 

97. Century D. 

98. Ohio.—^Hairlson v. State, 147 N. 
E. 650, 652, 663, 112 Ohio St 429. 


(1) "Demand and exact”—State ex 
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Phrases employing the word are set out in the 
note.®^ 

EXAGhG-EBATION*. An undue or ezcessive enlaxge- 
ment, an amplification, an nnreasonable or extrava- 
gant overstating or overdrawing in the representar 
tion of things, something at variance with the truth.^ 

exaltare. See Ex ante p 1143 note 59 (3). 

examen. Latin, a swarm, or a swarm. of bees; 
and it has been said that ^^examine” may be derived 
from this word, with its implication of the indnstry 
and perseverance of the bee.2 

In law Latin, a trial.® 

In Spanish law, examination, as of witnesses.^ 

EXAMINALOR. In Spanish law, an examiner.^ 

EXAMINATION. The term is a general one,® 
broadly defined as an investigation, or search;^ an 
investigation made in order to form a judgment;® 
and, as sometimes nsed, it does not import an ex¬ 
amination so thorough and exhanstive as necessarily 
to preclnde the possibility of error or of failure to 
discover the slightest irregularity.® The word as 
nsed in connection with legal proceedings is eom- 
monly understood to mean an examination nnder 
oath or af&rmation.l® In connection with records 
generally, the right of examination may sometimes 
imply the right to make a copy of them,ll although 


not necessarily so.^® 

In medical praetice, an examination is made for 
the purpose of diagnosing the condition complained 
of, after which the question of treatment arises.^® 

Under particular cirenmstances, the term has been 
held equivalent to, or synonymous with, ^^abstract” 
see Abstracts of Title § 1 note 4, ^^investigation,”!^ 
and sometimes “testimony.”^^ it has been com- 
paxed with, or distinguished from, “adjustment” see 
2 C.J.S. p 53 note 60, "andit^' see 7 C.J.S. p 1275 
note 33, “autopsy^^ see 7 C.J.S. p 1208 note 26, "dis- 
covery” see Discovery § 20, “investigation,^^ “litiga- 
tion,”i6 and “treatment 7 and, in the plnral, has 
been held not synonymous with “proceedings.”^® 

As to the examination of witnesses generally see 
the C.J.S. tities Evidence §§ 647-560, and Witness¬ 
es §§ 315-457, also 70 C.J. pp 473-759. In criminal 
proceedings as denoting a preliminary examination 
see Criminal Law § 331; and in equity as the taking 
of proofs see Equity §§ 449-452. For references to 
other specific uses of the term see 23 C.J. p 178 
note 59. 

Phrases employing the word are set out in the 
note.i® 

EXAMINE. To inspect or survey carefuUy; look 
into the state of; scrutinixe and compare the parts 
of; view or observe in all aspects and relations, with 
the purpose of forming a correct opinion or judg- 


99. Flirases oonstmed 

(1) “Exaggerated statement,” as 
one which conveys a false notlon to 
some intended victim of fraud.— 
Harrison v. State, supra. 

(2) ‘*Wllfully exaggerated,** as 
similar in meanlng with '‘false.”— 
Harrison v. State, supra. 

1. Ohio.—Harrison v. State, 147 N. 
E. 650, 652, 653, 112 Ohio St. 429. 

2. N.T.—Brouwer v. Cotheal, 10 
Barb. 216, 218. 

3. Black L.D. 

“EzamexL oompntl” 

“The balance of an account”— 
Black L.D. 

4. Escriche Diccionario. 

5. Escriche Diccionario. 

6. N.Y.—^Mora v. Great Western 
Ins. Co., 23 N.Y.Super. 622, 628. 

Characterlzed as nomexi oollectlvnm 
Eng.—Reg. v. Outwell, 9 A. & E. 
836, 838, 36 E.C.L. 436, 112 Reprlnt 
1431. 

7. Anderson L.D. 

8. N.Y.—^Mora v. Great Western 
Ins. Co., 23 N.Y.Super. 622, 628. 

23 C.J. p 178 note 63. 

9. 111.—United States Fldelity & 
Guaranty Co. v. First National 


Bank, 84 N.E. 670, 673, 233 111. 
475. 

la U.S.—Edelstein v. U. S., Minn., 
149 F. 636, 640, 79 C.C.A. 328, 9 
L.RA.,N.S., 236. 

Sometlxues It designates the wxlt- 
texL record of the evidence taken at 
an examination.— Reg. v. Outwell, 9 
A. & E. 836, 838, 36 E.C.L.. 436, 112 
Reprint 1431. 

11 . N.Y.—Brouwer v. Cotheal, 10 
Barb. 216, 218. 

12 . Ala—^Randolph v. State, 2 So. 
714, 715, 82 Ala 527, 60 Am.R. 761. 

Kan. —Cormack v. Wolcott, 15 P. 245, 
247, 37 Kan. 391. 

13. Mo.—^Lutman v. American Shoe 
Mach. Co., App., 151 S.W.2d 701, 
709. 

14. N.Y.—In re McLaughlin, 210 N. 
Y.B. 68, 73, 124 Misc. 76'6. 

15. N.Y.—Cherbuliez v. Parsons, 108 
N.Y.S. 321, 322, 123 App.Div. 814. 

16. N.Y.—^Mora v. Great Western 
Ins. Co., 23 N.Y.Super. 622, 627, 
628. 

17. Mo.—Lutman v. American Shoe 
Machinery Co., App., 161 S.W.2d 
701, 709. 


18. N.Y.—Daniels v. Becker, 290 N. 

Y.S. 487, 489, 160 Misc. 649. 

19. Phrases constraed 

(1) “Examination of a long ac- 
count.”—State v. Grimm, 243 N.W. 
763, 767, 208 Wis. 366. 

(2) “Examination of the entire 
cause,” as meaning the entire cause 
as shown by the record.—Shelby 
Iron Co. V. Bierly, 80 So. 806, 808, 
202 Ala 422. 

(3) “Examination on oath.”— 
Laughran v. Kelly, 8 Cush., Mass., 
199, 204. 

(4) “Examination on their own be- 
half.”—^In re Custer‘s Bstate, lowa, 
296 N.W. 848, 863. 

(5) “Examination pro Interesse 
suo” see the C.J.S. tities Receivers 
§ 130, also 53 C.J. p 121 notes 72, 73, 
and Sequestration § 18, also 23 C.J. 
p 179 note 69. 

(6) “Examination and survey,” as 
an Incident of right to approprlate, 
see Eminent Domain § 113 notes 93- 
96. 

(7) “Records . . . must be 

free for the examination of all per- 
sons while not in use.”—^Randolph v. 
State, 2 So. 714, 716, 82 Ala. 527, 60 
AnaR. 761. 
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ment.20 The term neeessarily implies the power of 
allowance or rejection,^! and, in a partieular con- 
nection, a disputed faet which is the subject of the 

examination.22 

The term has been held synonymons with "scm- 
tinize.”23 it has been distinguished from ^^disseet” 
see 27 C.J.S. p 353 note 75. 

Phrases employing the vord are set out in the 
note.24 

EXAMIKIIE. One who examines, inspects, or tries, 
or one who interrogates a witness or an aceused per- 
son; also a person appointed to condnet an exam- 
ination, as in a school or eollege, or one appointed 
to examine candidates for degrees or for publie em- 

ployment.25 

phrases employing the word are set out in the 
note.26 

EXAKNT7AL BOLL. In old English practice, a rall 
into which (in the old way of exhibiting sheriffs^ 
accounts) the illeviable fines and desperate debts 
were transcribed, and which was annually read to 
the sherifE upon his accounting, to see what might 

be gotten.27 

EX ANTECEDENTIBirS ET CONSEQUENTIBUS 
FIT OPTIMA INTEBPEETATI0.28 


32 C.J.S. 

EXCAMB. In Seotch law, to exchange.^d 

EXCAMBIATOIL See Ex ante p 1143 note 59 (4). 

EXOAMBION. Etymologically, the term implies 
simply an exchange, although in Seotch law it ap- 
pears to have been applicable only to heritable prop- 

erty.80 

EXGAMBIUM. An exchange,a place where mer- 
chants meet to transact their business.82 Also an 
equivalent in recompense; a reeompense in lien of 
dower ad ostium eeclesisB.^S 

EXCAMBIUM NATURALITEE VULT IN SE 
WAEEAirriUM.34 

EXCAMBIUM NON POTEST ESSE EEEUM DI¬ 
VERSAS QUALITATIS, NEQUE EXOAMBI- 
UM INTEE TEES PARTES DATUB.86 

EXCAVATE. To hollow out or make a eavity by 
digging or seooping;®® it ordinarily comprehende 
not only the digging down into the earth but also 
the removal of whatever material or substanee is 
found beneath the surface,87 but, depending on lo- 
cal trade usage, the term may or may not cover the 
removal of solid roek as well as earth and loose ma¬ 
terial,8 8 and usually it does not include blasting and 


20. Century D. 

21 . Nev.—State v. Doron, 5 Nev. 
399, 412. 

N.T.—^People V. Dutchess, 9 Wend. 
508, 509. 

22 . requires no dietionary to 
demonstrate that one cannot ‘ex- 
anune’ as to a non-disputed fact."— 
U. S. ex rei. Vounas v. Hughes, C. 
C.A.N.J., 116 F.2d 171, 172. 

23L Pa.—Com. V. White, 116 A. 870, 
871, 271 Pa. 684. 

24. Phrases constmed 

(1) “Examine, hear, and punlsh." 
—Groenvelt v. Burwell, 1 Salk. 200, 
91 Reprint 179. 

(2) “Bxamlned cop 3 ^* see Evldence 
§§ 650, 656, 661, 746, and as distin¬ 
guished from “duplicate” see 28 C. 
J.S. p 591 note 43. 

(3) “Examlned on his own be- 
lialf.”—In re Custer's Estate, lowa, 
295 N.W. 848, 852. 

(4) “Examining court” see Courts 
§ 11, 21 C.J.S. p 26 note 1, Crimlnal 
Law § 334. 

25. Century D. 

25. Phrases oonstmed 

(1) “Bank examiners” see Banks 
and Bankltfg §§ 35, 669, 878, 890. 

(2) “Bar examiner” see Attorney 
and Client $ 10. 

<8) *'ExaBnlner In chancery,” de- 


flned as an offleer of the oourt of 
chancery before whom witnesses are 
examined, and their testimony re- 
duced to writing, for the purpose of 
being read on the hearing of the 
cause.—^Black L.D. 

(4) “Mine examiners” see the C. 
J.S. title Mines and Mlnerals §§ 3, 
237, also 40 C.J. p 748 notes 2, 3, p 
1139 note 8-p 1140 note 12. 

(6) “Patent examiner” see the C. 
J.S. title Patents § 109, also 48 C. 
J. p 138 notes 49-61. 

(6) “Speclal examiner,” in English 
law, a person, not one of the ex¬ 
aminers of the court of chancery, 
appointed to take evldence in a par- 
ticular suit. This may he done when 
the state of business in the exam¬ 
ineris ofdce is such that it is im- 
posslhle to ohtaln an appointment at 
a conveniently early day, or when 
the witnesses may be unable to come 
to London.—^Black L.D. 

(7) “State examiners” see the C. 
J.S. title States § 66, also 69 C.J. 
p 118 notes 18-21. 

27. Black L.D. 

2a A maxim meaning ”A passage 
will be best interpreted by reference 
to that which precedes and follows 
it.”—^Broom Leg. Max. 

Applied in Alcorn Combustlon Co. 
V. M. W. Kellogg Co., 166 A- 8*62, 
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863, 3m Pa. 270—23 C.J, p 179 note 
73 [a]. 

29. Black L.D. 

30. Eng.—Coats v. Inland Revenue 
Comrs., [1897] 2 Q.B. 423, 426— 
Coats V. Inland Revenue Comrs., 
66 L.J.Q.B. 434, 437. 

31- Pa.—Gamble v. McClure, 69 Pa. 
282, 284—Dean v. Shelly, 67 Pa. 
426, 427, 98 Am.D. 236. 

32. Black L.D. 

33. Black L.D. 

34. A maxim meaning “An ex¬ 

change naturally creates in itself a 
warranty."—Adams Gloss. 

135- A maxim meaning “An ex¬ 

change cannot be of things of a 
different quality; nor is it granted 
among three parties.”—^Adams Gloss. 

36. Me.—^Dionne v. West Paris 
Bldg. Ass’n, 139 A. 497, 498, 126 
Mo. 454. 

Beld to oonstitate “excavatlne” 
Digging trenches with shovel in a 
plumber’s business of making pri¬ 
vate connections with city sewers 
and water pipes.—Scully v. Indus- 
trlal Commission of Illinois, 120 N. 
E. 492, 493, 284 IU. 667. 

37. N.T.—^Hanssel v. P. Tomasettl 
Contracting Corporation, 8 N.T.S, 
2d 873, 881. 

38^ Va.—^Rosenberg v. Turner, 98 S. 
E. 763, 765, 124 Va. 769. 



32 C.J.S. 


EXCAVATE—EXCEPT 


removing rock or ledge, unless a broader use of the 
word is iiidicated.®9 The tenn is not a word of art 
requiring explanatiori from those skilled in a par- 
ticular trade or branch of leaming, although, by 
Tisage in a pairticular locality or trade, its significa- 
tion may be restricted or liinited,^o for while eut- 
ting a furrow with a plow, digging a pit for storing 
vegetables, or drilling a hole in the ground may ali 
be ''exeavating^' in the broadest sense, yet the word 
is more often restricted to excavations made in eon- 
nection with improvements upon the land.4l 

The term has been distinguished from “dig’’ see 
26 C.J.S. p 1306 note 88, and ^^scoop.”^^ 

Phrases employing the word are set out in the 
note.43 

EXCAVATION. An uncovered cutting in the earth, 
in distinction from a covered cutting or tunnel.^^ 
In construction operations, the term has been said 
to have its plain and natural meaning of hollowing 
out or digging out and removing whatever material 
was encountered in order to expose the cavity re- 
quired by pians and specificatione, and to include 
the removal of roc-k or ledge.^^ 

The word has been distinguished from the noun, 
‘T)orrow” see 11 C.J.S. p 627 note 31. 

Phrases employing the word are set out in the 
note.4® 


EXCEED. To be more or greater; to be para- 

mount.47 

The term has been held sometimes synonymous 
with ‘^extend.”^^ 

Phrases employing the word are set out in the 
note.4® 

EXCELLEEGY. In English law, the title of a vice- 
roy, govemor general, ambassador, or oommander in 
chief. In America, the title is sometimes given to 
the chief executive of a state or of the nation.^O 

EXOELLEITT. Excelling or exceeding in kind or 
degree.51 

EXCEPT. 

As a Verb 

-^Present Tense. To exclude from a statement, to 

omit or withhold, or to take or leave out of consid- 
eration.52 In conveyances or transfers, the word is 
said to be appropriate when some part or parcel of 
the thing granted is withdrawn from the operation 
of the eonveyance.®^ 

The verb has been held synonymous with, or 
equivalent to, and also compared with, or distin¬ 
guished from, ‘'exclude”^^ and “reserve.”56 


39. Me.—Dionne v. West Paris Bldg. 
Ass’ii, 139 A. 497, 498, 126 Me. 464. 

N.Y.—Hellwig V. Blumenberg, 7 N.T. 

S. 746, 5 Sllv.Sup. 290. 

• 

40. Va.—Rosenberg v. Turner, 98 S. 
E. 763, 766, 124 Va. 769. 

41. Kan.—Bassett v. Carpenter, 220 
P. 1028, 1030, 114 Kan. 828. 

42. N.T.—^Hanssel v. P. Tomasetti 
Contracting Corporation, 8 N.T.S. 
2d 873, 880. 

43. Phrases constmed 

(1) “Construction, excavatlng or 
electrical work," as constituting ex- 
trahazardous business.—Scully v. In- 
dustrial Commission of Illinois, 120 
N.B. 492, 498, 284 111. 667. 

(2) “Excavate any other materi¬ 
al.*'—^Hanssel v. P. Tomasetti Con- 
tracting Corporation, 8 N.Y.S.2d 873, 
880. 

(3) “Excavate the earth, stone, old 
foundatlons, rubbish, and all other 
materials,*’ as not including blast- 
Ing and removing ledge.—Dionne v. 
West Paris Bldg. Ass’n, 139 A. 497, 
498, 126 Me. 464. 

(4) “Grading, fllllng in or excavat- 
ing any land.**—Bassett v. Carpen¬ 
ter, 220 P. 1028, 1030, 114 Kan. 828. 

44. Webster New Int.D. 

45. U.S.—^U. S., for Use and Benefit 


of Davies v. Blauner Const. Co., 
D.CMass., 37 P.Supp. 968, 970. 
For references to specific uses see 
23 C.J. p 179 note 80. 

46w Bock excavatlou 

(1) Applicable to all rock tunnels 
and tunnels in mlxed earth and rock. 
—Chlcago V. McKechney, 68 N.E. 
964, 982, 206 111. 372. 

(2) Defined as the excavatlon of 
all the diverse qualities of what is 
properly called “rock,** encountered 
in the progress of the work.—^Dhrew 
V. Altoona City, IS A. 63'6, 639, 1'21 
Pa. 401. 

Other phrases constmed. 

(1) “Excavatlon actually and in 
good faith begun.**—^People ex rei. 
71 Park Ave. v. Goldfogle, 235 N.Y.S. 
189, 191, 226 App.Dlv. 241. 

(2) “Excavations incldental to 
bullding construction,’* as not in- 
cluding sewer ditches in publlc 
streets.—State v. Industrial Commis¬ 
sion of Ohio, 166 N.E. 606, 116 Ohio 
St. 609. 

47. Webster New Int.D. 

48. N.T.—Campbell v. Jimenes, 27 
N.Y.S. 361, 362, 7 Misc. 77. 

49. Phrases constmed 

(1) “Does not exceed in value the 
sum of*’ amount stated.—Southwick 
v. Davis, 21 P. 121, 122, 78 Cal, 604. 
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(2) “Exceeding by one-half.”— 
State V. Judge Second Judicia! Dist„ 
21 La.Ann. 64, 66. 

(3) “Exceeding four per cent. of 
value of taxable property.”—^Armer 
V. Wade, 58 P.2d 525, 628, 48 Ariz. 1. 

(4) “Exceeding one year in dura- 
tion.”—^Lane v.* Ozias, 217 P. 331, 
114 Kan. 46. 

(6) “Not exceeding elghty acres.” 
—David V. David, 66 Ala. 49, 60. 

(6) “Shall have exceeded his ju- 
risdlction."—^Leary v. Patrlck, 16 Q. 
B. 266, 268, 69 B.C.L. 265, 117 Re- 
print 459—23 C.J. p 179 note 82 [d]. 

50. Black L.D. 

51. Webster Int.D. 

Phrase 

“Excellent piece of cloth,” as mere 
pufilng and not misrepresentation al¬ 
though not strictly true.—State v. 
Hefner, 84 N.C. 761, 763. 

52. Ky.—Rickman v. Common- 
wealth, 243 S.W. 929, 196 Ky. 716. 

53. U.S.—^Adaihs v.‘ Osage Tribe of 
Indians, C.C.A.Okl., 69 F.2d 663, 
655. 

Mo.—Brown v. Weare, 162 S.W.2d 
649, 666, 136 A.L.R. 286. 

54. U.S.—^Palmer v. Warren Ins. 
Co., C.C.Mass., 18 P.Cas.No,10,698, 
1 Story 360, 366. 

55. U.S.—Adams v. Osage Tribe of 



EXCEPT—EXCEPTANT 32 C.J.S. 


-^Excepted. Objected.^® The tenn has been used 

ia conaection with the computation of time in the 
sense of “excluded,” as in the phrase “Sunday ex- 
cepted.”57 It has been erroneously ased in connec- 
tiott with cdmmercial paper as the equivalent of “ae- 
cepted.”®® The term is sometimes used synonymous- 
ly -with ^^reserved,” althaugh a technical distinction 
is recognized between an exception and a reserva- 
tion.®9 

-^Excepting. The term has been held synony- 

mous with "exeluding,”®® and is frequently used in- 
terchangeably with “reserving” although striotly 
speaking it is distinguishable therefrom.®! 


Phrases employing the word are set out in the 
note.®^ 

As a Preposition or Ooajunction 

Not including;®® but.®^ The word has also been 
eonstrued to mean “until.”®® 

It has been held equivalent to, or synonymous 
with, “but’^ see 12 C.J.S. p 859 note 37, “other 
than,”®® "otherwise than,”®^ and ^^unless.”®® 

Phrases employing the word are set out ia the 
note.®® 

exceptant, a person making an exeeption.70 


Indlans, C.C.A.Okl., 59 F.2d 653. 
655. 

56w Mo.—^Elsner v. Supreme Lodgre 
K. & L. H., 11 S.W. 991, 992, 98 
Mo. 640. 

57- Cal.—^People v. Whltman, 6 Cal. 
659, 660. 

58. N.J.—Meyer v. Beardsley, 30 N. 
J.Law 236, 243. 

23 C.J. p 180 note 88. 

59, Ky.—^Inland Steel Co. v. Isaacs, 
143 S.W.2d 603, 604, 283 Ky. 770. 

6Q. N.H.—Smith v. Furbish, 44 A. 
398, 406, 68 N.H. 123, 47 L.R.A. 
226. 

61- Ky.—Stephan v. Kentucky Val- 
ley Dlstilllnfif Co., 122 S.W.2d 493, 
496, 275 Ky. 705—Hicks v. Phil¬ 
lips, 142 S.W. 394, 395, 146 Ky. 
806, 47 L..R.A.,N.S.. 878. 

N.H.—Smith v. Furbish, 44 A. 398, 
406, 68 N.H 123, 47 L.R.A 226. 

N.T.—^Houghtalinff v. StoothotE, 12 
N.T.S.2d 207, 210, 170 Misc. 773. 
Okl.—^Porter v. Warner-Caldwell Oll 
Co., 80 P.2d 252, 253, 183 Okl. 1 
—^Bums V. Bastien; 60 P.2d 377, 
882, 174 Okl. 40. 

Pa.—^Whitaker v. Brown, 46 Pa. 197, 
198. 

68. Fhxases oonstroed 

(1) ‘'Bxceptingr and reserving.”— 
Houghtalingr v. Stoothoff, 12 N.T.S. 
2d 207, 209, 170 Misc. 773. 

(2) ‘‘Exceptingr free passagre.”— 
Bush V. Cole, 12 Mod. 24, 88 Heprint 
1140, 1 Show 388, 89 Reprint 657. 
ea Ala.—Austin v. Willis, 8 So. 94, 

95, 90 Ala. 421. 

64. Neb.—State v. Marsh, 187 N.W. 

810, 812, 108 Neb. 267. 

66 k Mass.—^Fowle v. Bigelow, 10 
Mass. 379, 382. 

6a Ala.—^Ingram v. State, 3 So.2d 
431, 432, 241 Ala. 166. 

N.T.—^In re Nelson^s Estate, 273 N. 

T.S. 268, 274, 162 Misc. 246. 

67- La.—State v. White, 197 So. 746, 
747, 196 La. 1028. 

6a lowa.—Ward v. Interstate Busi¬ 
ness Men*s Acc. Ass'n, 169 N.W. 
461, 452, 186 lowa 674. 


69. Phrases eonstrued 

<1) “Except as authorized by law.” 
—Petersen v. U. S., C.C.A.H!awall. 
287 F. 17, 21. 

(2) “Except as hereafter except- 
ed."-Campbell v. Red Bud Consol. 
School Dlst, 198 S.B. 225, 228, 186 
Ga. 641. 

(3) “Except as hereinafter allow-' 
ed.“—State v. Myrick, 163 S.B. 803, 
804, 202 N.C. 688. 

(4) “Except as hereinafter pro- 
vided.“ 

Cal.—^Williams Co. v. Superior Court 
of California within and for Los 
Angreles County, 276 P. 838, 840, 
97 Cal.App. 422. 

Mo.—In re McFarland, 12 S.W.2d 
623, 526, 223 Mo.App. 826. 

(6) “Except as hereln provided.” 
—State V. Wongr Hing, 222 N.W. 639, 
640, 176 Mlnn. 151—23 CJ. p 180 note 
85 [a]. 

(6) “Except as otherwise provid- 
ed.“—Lillard v. Noble, 42 N.E. 844, 
847, 169 111. 311. 

(7) “Except as otherwise specifle- 
ally provided by law.”—^Mortg-agre & 
Debenture Co. v. Burrows, 182 P. 
238, 239, 76 Okl. 94. 

(8) “Except as provided by law.” 
—Face V, Pace Bros. Co., 69 P.2d 1, 
8, 91 Utah 132. 

(9) “Except as such employees.” 
—^Matill V, City of Chattanoogra, 
Tenn., 132 S.W.2d 201, 202. 

(10) “Except as to the said 270 
acres."—Doe v. Clayton, 2 So, 24, 
31, 81 Ala. 891. 

(11) “Except buildlng restrictions 
and Zone 2."—^Dixon v. Fox, 271 P. 
693, 694, 127 Or. 446. 

(12) “Except by the consent of 
the parties."—^Fowle v. Bigrelow, 10 
]Mass. 379, 383. 

(13) “Except for," synonymous 
with “but for" and “only for."— 
Rickman v. Commonwealth, 243 S. 
W. 929, 196 Ky. 716. 

(14) “Except for oottage resldence 
purposes.”—Jones v. Mulligran, N.J. 
Ch., 121 A. 608, 609. 
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(16) “Except for Services rendei> 
ed.“—^Webb-Crawford Co. v. Federal 
Trade Commisslon, C.C.A, 109 P.2d 
268, 270—Great Atlantic & Pacific 
Tea Co. v. Federal Trade Commis- 
sion, C.C.A, 106 P.2d 667, 674. 

(16) “Except for the intestate 
share of the survivlng* spouse."— 
Russell V. Roberts, 7 N.E.2d 811, 813, 
54 Ohlo App. 441. 

(17) “Except mortgrages.”—^Polhe- 
mus V. Fltchburff R. Co., 26 N.E. 31, 
32, 123 N.T. 602. 

(18) “Except right of way."—Jen- 
nings V. Amerada Petroleum Corpo¬ 
ration, 66 P.2d 1069, 1071, 179 Okl. 
561. 

(19) **Except that," as meaning 
“but."—State v. Marsh, 187 N.W. 810, 
812, 108 Neb. 267. 

(20) “Except that stock may be 
transferred."—^In re Garvin^s Estate, 
6 A.2d 796, 800, 335 Pa. 642.. 

(21) “Except the law otherwise 
dlrects.”—Connor v. Gardner, 82 N. 
E. 640, 644, 230 111. 258, 16 L..R.A, 
N.S., 73. 

(22) “Except the widow*s dower." 
—Starr v, Brewer, 3 A. 479, 481, 58 
Vt. 24. 

(23) “Except to fili vacancies."— 
Carey v. Crulse, 168 N.E. 816, 817, 
246 N.T. 237. 

(24) “Except two acres in the 
south-east comer.”—Green v. Jor- 
dan, 3 So. 513, 614, 83 Ala. 220, 3 
Am.S.R. 711. 

(26) “Except where otherwise pro¬ 
vided by statute."—Buckley v. Hull 
Docks Co., [1893] 2 Q.B. 93, 95—In 
re Tam, [1893] 2 Ch. 280, 284. 

(26) “Save and except."—^Houston 
Oil Co. of Texas v. Williams, Tex. 
Civ.App., 67 S.W.2d 880, 384. 

70. Zfe may be done elther by a for¬ 
mula of dissent from a mling such 
as is usually expressed by the 
phrase ‘T except," or by any other 
ciear expresslon adequate to convey 
the idea of nonassent and nonsub- 
mlsslon to the ruling and of Inten- 
tion to Questlon the ruling there- 
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EXCEPTIO—EXCEPTIO EST CONDITIO, ETC. 


exceptio. In tlie eivil law, a proeeeding by 
T^bich defendant cballenges the last preeeding claim 
of plaintifp.71 modem eivil law, a plea by wMeb 
the defendant admits the eanse of aetion, but alleg¬ 
es new facts which, provided they be true, totally 
or partially answer the allegations pnt forward on 
the other side; thus distinguished from a mere 
traverse of the plaintifPs averments.72 

In Roman law, an exeeption. In a general sense, 
a judicial allegation opposed by a defendant to the 


plaintifPs action, a stop or stay to an aetion oi>- 
X)osed by the defendant.Various examples of ^‘ex¬ 
ceptio,” with brief explanations of each, are listed 
in the note.^^ 

EXCEPTIO EJUS EEI CUJUS PETITUR DISSO¬ 
LUTIO NULLA EST.76 

EXCEPTIO EST CONDITIO QU.ffl MODO EXI¬ 
MIT EEUM DAMNATIONE, MODO MINUIT 
DAMNATIONEM [CONDEMNATIONEM] .7« 


after on appeal.—Snelllnff v. Tetter, 
49 N.T.S. 917, 919, 25 App.Div. 690. 

71. Eiscrlche Dicclonarlo. 

7a. Black L«.D. 

Commozulaw analogy 

“In this use, the term corresponds 
to the common law plea in confea- 
sion and avoidance.”—^Black KD. 

73. Black L.D. 

Xn. a Btxloter senso, the ezclusion, 
on grrounds of equity, of an action 
that lay in striet law, ^‘actionis jure 
stricto competentis ob cequltatem ex¬ 
clusio;” a kind of limltatlon of an 
action by which it was shown that 
the action, although otherwise Just, 
did not Ile in the partlcular case; a 
species of defense allowed in cases 
where, although the action as 
brought by plaintiff was in itself 
Just, yet it was unjust as agalnst 
the partlcular party sued.—Black 
L.D. 

Common-law analogy 

“Answer ing to the ‘defense' or 
‘plea’ of the common law. An alle¬ 
gation and defense of a defendant 
by which the plaintifl!’s claim or 
complaint is defeated, either accord- 
Ing to striet law or upon grounds of 
equity.”—Black L.D. 

74. Exceptio dilatoria.—A dllatory 
exeeption; called also “temporalis,” 
(temporary;) one which defeated the 
action for a time, (qu^ ad tempus 
nocet,) and created delay, (et tem¬ 
poris dilationem tribuit;) such as an 
agreement not to sue within a cer- 
tain time, as flve years.—Black L.D. 

Exceptio doli mali.—^An exeeption 
or plea of fiaud.—Black L.D. 

Exceptio dominii.—^A claim of 
ownership set up in an action for 
the recovery of property not in the 
possession of the plaintiff.—^Black L. 
D. 

Exceptio dotis cautse non numer¬ 
atae.—A defense to an action for the 
restltution of a dowry that it was 
never paid, although promised, avail- 
able on the dissolutlon of the mar- 
rlage within a limited time.—^Black 
L.D. 

Exceptio in factum.—^An exeeption 
on the fact; an exeeption or plea 
founded on the peculiar circumstan- 
ces of the case.—^Black L.D. 


Exceptio in personam.—^A plea or 
defense of a personal nature, which 
may be alleged only by the very per- 
son to whom it is granted by the 
law.—^Black L.D. 

Exceptio in rem.—A plea or de¬ 
fense not of a personal nature, but 
connected wlth the legal circumstan- 
ces on which the suit is founded, 
and which may therefore be alleged 
by any party in Interest, Including 
the heirs and sureties of the proper 
or original debtor.—^Black L.D. 

Exceptio Juris Jurandi.—^An excep- 
tlon of oath; an exeeption or plea 
that the matter had been swom to. 
This kind of exeeption was allowed 
where a debtor, at the Instance of 
his creditor, (creditore deferente,) 
had sworn that nothlng was due the 
latter, and had notwithstandlng been 
sued by him.—^Black L.D, 

Exceptio metus.—^An exeeption or 
plea of fear or compulsion, answer- 
ing to the modern plea of duress.— 
Black L.D. 

Exceptio non adimpleti contractus. 
—^An exeeption in an action founded 
on a contract involving mutuaJ du- 
ties or obligatlons, to the effect that 
plaintiff is not entitled to sue be- 
cause he has not performed his own 
part of the agreement.—Black L.D. 

Exceptio non solutse pecunia.—^A 
plea that the debt in suit was not 
dlscharged by payment (as alleged 
by the adverse party) notwithstajid- 
ing an acqulttance or receipt glven 
by the person to whom the payment 
is stated to have been made.—Black 
L.D. 

Exceptio pacti conventi.—^An ex- 
ceptlon of compact; an exeeption or 
plea that plaintiff had agreed not 
to sue.—^Black D.D, 

Exceptio pecunia non numerata.— 
An exeeption or plea of money not 
paid; a defense which mlght be set 
up by a party who was sued on a 
promise to repay money which he 
had never recelved.—^Black L.D. 

Exceptio peremptoria.—^A peremp- 
tory exeeption; called also “perpet¬ 
ua,” (perpetual); one which forever 
destroyed the subject matter or 
ground of the action, (qua semper 
rem de qua agitur perimit), such as 
the exceptio doli mali, the exceptio 
metus, etc.—^Black L.D. 
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, Exceptio rei Judicata.—An excep- 
tion or plea of matter adjudged, a 
plea that the subject matter of the 
action had been determined in a 
previous action; the term is adopted 
by Bracton, and is constantly used 
in modern law to denote a defense 
founded on a previous adjudication 
of the same matter, or a plea of a 
former recovery or Judgment.— 
Black L.D. 

Exceptio rei vendita et tradita.— 
An exeeption or plea of the sale and 
delivery of the thing. This excep- 
tion presumes that there was a valld 
sale and a proper tradition; but al¬ 
though no property was actually 
transferred, because of the rule that 
no one can transfer to another a 
greater right than he himself has, 
nevertheless because of some par¬ 
tlcular circumstance the real owner 
is estopped from contesting it.— 
Black L.D. 

Exceptio senatusconsulti macedon- 
iani.—^A defense to an action for the 
recovery of money loaned, on the 
ground that the loan was made to a 
minor or person under the patemal 
power of another; so named from 
the decree of the senate which for- 
bade the recovery of such loans.— 
Black L.D. 

Exceptio senatusconsulti vellelanl. 
—^A defense to an action on a con¬ 
tract of suretyship, on the ground 
that the surety was a woman and 
therefore incapable of becomlng 
bound for another; so named from 
the decree of the senate forbiddlng 
it.—Black L.D. 

Exceptio temporis.—^An exeeption 
or plea analogous to that of the 
statute of limitations In our law, 
namely, that the time prescribed by 
law for bringing such actlons has 
expired.—^Black L.D. 

75. A maxlm meaning “A plea of 
that matter, the dissolutlon of which 
is the object of the action. Is of 
no effect.”—Adams Gloss. 

76. A maxlm meaning “An excep- 
tion is a condltion which sometimes 
exempts or frees a defendant from 
condenmatlon, sometimes dlmlnlshes 
the condemnation or sentence.”—Ad¬ 
ams Gloss. 
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EXCEPTIO E ALSI OMNIUM ULTIMA—EXCEPTION 


EXCEPTIO PALSI OMNIUM UIiTIMA.77 

EXCEPTIO FIRMAT RECTJLAM IN CASIBUS 
NON EXOEPTIS.78 

EXCEPTIO FIRMAT REG-ULAM IN CONTRAEI- 

UM.79 

EXCEPTIO FIRMAT RECULAM: IN REBUS NON 
EXOEPTIS.80 

EXCEPTION. The act of excepting or excluding 
from a number designated or from a descriptionj^i 
the act of excepting or leaving ont of accOTmt;82 
or the specific exclusion of something which might 
otherwiso have been included;*^ also a thing, or 
some thing, taken OTit;84 something TTithheld, not 
granted or parted with, the exclusion of the thing, 
or the thing or matter itself as exeluded;85 that 
which is excepted or separated from others in a 
general rule or description; a person, thing, or case, 
specified as distinet, or not ineluded.86 In a sHght- 
ly different sense, that whieh is, or may be, offered 
in opposition to a rule, proposition, statement, or al- 
legation;87 and so more specificaily in practice, an 
objection,88 or a protest and notiee of nonaequies- 


eence in the decision objected to.®® In a particular 
Gonnection, the term has been eonstrued as mean- 
ing in addition to.®® 

While there is a distinction between ^^exception” 
and “reservation,” they are quite commonly used as 
interchangeable terms, and the meaning intended 
must be determined by reference to the subjeet mat- 
ter and the surrounding cireumstances,®! or the 
nature and effect of the provision in which it is 
used.®2 

In one or another of the senses above indicated, 
''exception,” in the singular, has been contrasted 
with, or distinguished from, ''condition,”®® “objee- 
tion” see Appeal and Error § 323 note 17, "plea in 
abatement,”®^ “proviso,”® 8 “reservation,”®® and 
“variance;”®*^ and, in the plural, from “exclu- 
sions.”®® 

As applied, defined, or employed in particular le- 
gal connections see such C.J.S. tities as: Appeal and 
Error §§ 323-351; Contraets § 343; Criminal Law 
§ 1076; Deeds §§ 137-140; Equity §§ 352, 457, 
546; Insurance §§ 757-790, 798, 807, 808, 817-823, 
834r-837, 876; Mines and Minerals § 153, also 23 
C.J. p 180 note 8, 40 C.J. p 971 notes 97-1; Plead- 


77. A maxlm meaning plea of 
that which is false Is the last of 
all.”—^Wharton L. Lex, 

Otherwise rendered 

“A plea denying a fact is the last 
of alL”—^Black L.D. 

78- A maxlm meaning **An excep- 
tion affirms the rule in cases not ex¬ 
cepted/'—Black L.D. 

Applied in U. S. v. Lee Sa Kee, 3 
Hawaii Fed. 262. 

Also fxequently espressed, “Excep¬ 
tio probat regulam de rebus non ex¬ 
ceptis.”—Trayner Leg.Max, 

79i. A maxim meaning “The excep- 
tion affirms the rule to be the other 
way.”—Adams Gloss. 

Otherwlsa rendered 
“An exception proves an opposite 
rule.”—^Black KB. 

80. A m a x im meaning “The excep¬ 
tion conflrms or strengthens the rule 
in matters not excepted."—^Adams 
Gloss. 

81 - N.T.—In re Kelly*s Estate, 274 
N.T.S. 488, 496, 163 Misc. 446. 
Slxnllaxly expressed 
Exclusion of the act or excluding 
from number designated or from a 
statement or description.—Cassidy v. 
Royal Exch. Assur. of London, 69 A. 
649, 661, 664, 99 Me. 399. 

88 . Me.—Cassidy v. Royal Exch. 

Assur. of London, supra. 

SLmilazly aspressed 
“The act of excepting, omltting 
from mentlon or leaving out of con- 


slderation."—^In re Kelly’s Estate, 
274 N.T.S. 488, 495, 153 Misc. 446. 

83. U.S,—^Kirkby v. Pederal Life 
Ins. Co., C.C.AMich., 3'6 P.2d 1'2'S, 
128. 

Cal.—^New v. Mutual Benefit Health 
& Accident Ass’n, 76 P.2d 131, 134, 
24 Cal.App.2d 681. 

The objeet of an “exception” in 
a contract is to exclude that which 
otherwise would be included within 
I it.—^Estabrook v. Eastern Commer- 
cial Travelers Accident Ass'n, 32 N. 
E.2d 250, 262, 308 Mass. 439 

84. N.H.—^Raymond v. Great Ameri¬ 
can Indemnlty Co., 163 A, 713, 716, 
86 N.H. 98. 

Tex.—^Reliance Ins. Co. v. Naman, 6 
S.W.2d 743, 746, 118 Tex. 21. 

85- Me.—Cassidy v. Royal Exch. 
Assur. of London, 69 A. 549, 551, 
99 Me. 399. 

86. N.T.—^In re B:elly*s Estate, 274 
N.T.S. 488, 496, 163 Misc. 446. 

87. Century D. 

88. Mo.—^Elsner v. Supreme Lodge 
K, & L. H., 11 S.W. 991, 992, 98 
Mo. 640. 

N.C.—McCormiok v. Patterson, 139 
S.E. 226, 226, 194 N.C. 216. 

The ohjeot of ^'exceptlons'’ is to 
point out errors of law and fact.— 
In re Thompson, 114 A. 774, 776, 271 
Pa, 226. 

89. Or.—State v, Laundy, 206 P. 
290, 103 Or. 443. 

90. N.T.—^In re Kelly's Estate, 274 
N.Y.S. 488, 495, 163 Misc. 446. 
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9L Mlss.—Pederal Land Bank of 
New Orleans v. Cooper, 200 So. 
729, 730, 190 Miss. 490. 

92. Mo.—Brown v. Weare, 152 S.W. 
2d 649, 666, 136 A.L.R. 286. 

93. 111.—Mowery v. Washington 
Nat. Ins. Co., 7 N.B.2d 334, 336, 289 
IlLApp. 443. 

94. Mo.—State v. Reisman, 37 S.W. 
2d 676, 677, 226 Mo.App. 637. 

95. Kan.—Sowers Plan Crop Ins. 
Mut. Co. V. Hobbs, 68 P.2d 1110, 
1111, 146 Kan. 166. 

Me.—Cassidy v. Royal Exch. Assur. 

69 A. 549, 551, 99 Me. 399. 

N.J.—^New Jersey State Board of 
Optometrists v. S. S. Kresge Co., 
Sup., 174 A. 363, 867, 113 N.J.Law 
287. 

N.T.—^Landau v. Equitable Life As¬ 
sur. Soc. of United States, 1 N.T. 
S.2d 891, 896, 166 Misc. 42—Peo- 
ple V. Bailey, 171 N.T.S. 394, 397, 
103 Misc.. 366—People v. Thursam, 
23 N.T.S.2d 706, 710, 713. 

Tenn.—^Evans v. McCabe, 52 S.W.2d 
169, 160, 164 Tenn. 672. 

60 C.J. p 836 note 19 [b]. 

96- Ky.—Inland Steel Co. v. Isaacs, 
143 S.W.2d 603, 604, 283 Ky. 770. 
Mo.—Brown v. Weare, 162 S.W.2d 
649, 666, 186 AL.R. 286. 

97t N.H.—Stone v. Cray, 200 A 617, 
621, 89 N.H. 483. 

98. N.H.—^Raymond v. Great Ameri¬ 
can Indemnlty Co., 163 A 713, 716, 
86 N.H. 93. 



32 C.J.S. 


EXCEPTI0N—EXCES8 


iog § 211 et seq, also 23 C.J. p 180 note 4, 49 C.J. p 
362 note 50 et seq; Statntes § 382, also 23 C.J. p 
180 note 7, 59 C.J. p 1092 note 62-p 1093 note 83; 
and Triai §§ 54, 146-149, 196, 247, 265, 413-426, al¬ 
so 64 C.J. p 109 notes 60-69, p 222 note 65-p 224 
note 12, p 284 note 89-p 287 note 61, p 419 note 52-p 
420 note 55, p 508 note 19-p 509 note 42^ p 933 note 
89-p 958 note 24. 

Phrases employing the word are set out in the 
note.®^ 

EXOEPTIONAL. Contrary to the mle, ont of the 
regular or ordinary conrse, relating to or fonning 
an exeeption.^ The term has been contrasted rnth 

<^Tisual.”2 

Phrases employing the word are set out in the 
note.® 

EXCEPTIO NULLA EST VEESUS ACTIONEM 
QU.ffl EXCEPTIONEM PEEIMIT.4 

EXCEPTIO PBOBAT EEanLAM.5 


EXCEPTIO PROBAT REGULAM DE REBUS NON 
EXOEPTIS.6 

EXCEPTIO QVm ITRMAT LEGEM EXPONIT 
LEGEM.7 

EXCEPTIO QUOQUE REGULAM DECLARAT.» 

EXCEPTIO SEMPER ULTIMA PONENDA EST.» 

EXCEPTIS EXCIPIENDIS. See Ex ante p 1143 
note 59 (5). 

EXCEPTOR. In old English law, a party who en- 
tered an exception or plea.^® 

EXCERPTA or EXCERPTS. See Ex ante p 1143 
note 59 (6). 

EXCESS. The quality or state of exceeding the 
proper or reasonable limit or measiire,^^ the state 
of going beyond limits also the degree or amount 
by which one thing or number exceeds another, the 
remainder or the differenee between two numbers 
being the excess of one over the other.i® Applied 


99 . Plirases coiuitnied 

(1) “Dllatory exceptlons" deflned 
as those which, If sustalned, do not 
destroy plaintifC^s demand as alleg- 
ed, but merely retard the action.— 
Biche V. Ascenaion Parlsh School 
Board, La.App., 200 So. 681, 685. 

(2) “Exception of lack of capacity 
to stand In judgment,*’ as challeng*- 
Ingr the authorlty of plaiptiff to in¬ 
stitute and prosecute the suit re- 
gardless of whether plalntiff owns 
or haa an Interest in the claim sued 
on and distingruished from “excep¬ 
tion of no right of action."—^Riche 
V. Ascenslon Parlsh School Board, 
supra. 

(3) “Exception of mlsjoinder,” as 
distinguished from “exception of no 
cause of action.”—^Henrichs v. New 
Orleans Public Service, La.App., 179 
So. 610, 612. 

(4) ^'Exception of no cause of ac¬ 
tion.”—^Younger Bros. v. Spell, 193 
So. 364, 366, 194 La. 16—^Toung v. 
Thompson, Lia.App., 189 So. 487, 489 
—^Henrichs v. New Orleans Public 
Service, supra. 

(6) “Exception of no right of ac¬ 
tion" deflned as a special plea dlrect- 
ed to absence of any right in plaln- 
tlff to malntain action.—^Levin v. 
Missourl Pac. B. Co., Iia.App., 2 So. 
2d 99, 102. 

<6) “Exceptions sustalned,” as 
eaulvalent to “decree reversed”.— 
Woodworth v. Woedworth, 173 N.B. 
678, 679, 273 Mass. 402. 

(7) “Exception to the other be- 
auests.”—In re KeUy*s Bstate, 274 
N.T.S. 488, 496, 168 Mlsc. 446. 
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(8) “Joint exception.”—State v. 
Gregory, 31 N.B. 952, 132 Ind. 387. 

(9) “Just exceptions.”—^Elgin City 
Banking v. Mawhlnney, 17 I>om.L.R. 
677, 581. 

(10) “Peremptory exceptions” as 
meaning those which, if sustalned, 
destroy plalntlfTs demand as alleged, 
contrasted with “dllatory excep¬ 
tions,” and including an exception of 
no right of action.—^Riche v. Ascen¬ 
slon Parlsh School Board, Lia.App., 
200 So. 681, 685. 

(11) “Special exception [in Texas 
pleadlng]” see the C.J.S. title Plead- 
Ing § 21,2 also 68 C.J. p 821 note 88. 

1. Century D. 

2. Pa.—Carter v. Philadelphia Coal 
Co., 77 Pa. 2'86, 290. 

Wls.—^Beauregard v. State, 131 N.W. 
347, 361, 146 Wls. 280. 

3. Phrases constmed 

(1) “Exceptlonal case,” as mean¬ 
ing the rare—the unusual case or 
circumstances. 

U.S.—Legg’s Estate v. Commissloner 
of Internal Revenue, C.C.A., 114 
P.2d 760, 766—In re Irvlng-Austin 
Bldg, CJorporation, C.C.A.I1L, 100 
F.«2d 6*74, 677. 

Cal.—^People v. Slmms, App., 107 P. 
2d 86, 88—^Ex parte Daniels, 2i94 
P. 736, 736, 110 Cal.App. 63’8. 

See also Crlminal Law § 15'6'7. 

('2) ‘Tlxceptional circumstances.” 
U.k—^McLeod v. Majors, C.O.A.Ela., 
102 p.2d 1'28, 129. 

N.T.—Anonymous v, Anonymous, 18 
N.Y.S.2d 806, 811. 1T8 Misc. 679— 
Szllagyl‘v. Szilagyl, 11 N.T.S.2d 
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4!69, 474, 170 Misc. 1009—Home 
Life Ins. Co. v. Klein, 26 N.T.S. 
2d 215, 218—Anonymous v. Anony¬ 
mous, 24 N.T.S.2d 613, 619. 

4. A maxlm meaning “There is 
[can be] no plea against an action 
which destroys [the subject or mat- 
ter of] the plea.”—^Adams Gloss. 

5. A maxlm meaning **The excep¬ 
tion proves the rule.”—Black L.D. 

6L, A maxim meaning “An excep¬ 
tion proves a rule concemlng thlngs 
not excepted.”—^Bouvier L.D. 

Applied in Lloyd v. Keach, 2 Conn. 
175, 181, 7 Am.D. 266—2’8 C.J. p 180 
note 11 [a]. 

7- A maxlm meaning “An exception 
which conflrms a law expounds (or 
explains) the law.”—Trayner Leg. 
Max. 

Applied in Rex v. Tooley, 2 Bulstr. 
186, 189, 80 Reprint 10'66, 

8. A maxlm meaning “The excep¬ 
tion also declares the rule.”—^Black 
L.D. 

9 . A maxlm meaning “An excep¬ 
tion sheuld always be put last.”— 
Black L.D. 

Applied in Hickmofs Case, 9 Goke 
52 b, 53 a, 77 Reprint 808. 

la Black L.D. 

IL Ga.—Georgla CenL R. Co. v. 
Johnston, 32 S.E. 78, 79, 10>6 Ga. 
130, 136. 

12. Phlllppine.—^Forbes v. Ohuoco 
Tiaco, l^S Philippine 534, 600. 

ISi N.Y.—^In re Bunce*s Estate, 165 
N.Y.S. 42*6, 178 App.Dlv. 964. 



EXCE88—EZCES8T7E 


to jSgares, the tenn involves the idea of a compari- 
son between two amonnts.^^ 

The teim is opposed to ^^defect” see 26 C.J.S. p 
669 note 64, and the expression ''to excess” has been 
held to mean the same as "exeessively” or "intem- 

perately/’i5 

Phrases employing the word are set out in the 
note.l® 

EXCESSIT EX EPHEBIS EST PEaSONA.i7 
EXCESSIVE. A general term for what goes be- I 


82 C.J.S. 

yond just measnre or amomit,!^ defined as meaning 
eharacterized by, or exhibiting, exeess; greater than 
the nsnal amount or degree;!® exeeeding what is 
nsual or proper;2® overmueh;®! the qnality or state 
of exeeeding the proper or reasonable limit or meas- 
ure;®® tending to, or marked by, exeess;®® nnrear 
sonably great, and clearly disproportionate.®^ 

It has been held not to be the antonym of "oc- 
easional.”®5 

Phrases employing the word are set ont in the 
note.®® 


N^eb.—^Rasp v. City of Omaha, 
203 JflT.W. 688, 6’8S, 11'3 Neb. 4’63. 

1& Miss.—^Penn Mut. Life Ins. Co. 
V. Nunnery, 167 So. 416. 41‘9, 1T6 
Mlss. 197. 

N.T.—^Moore v. Prudential Ins. Co. 
of America, ‘87 N.T.S. S-eS, 369, 9’2 
Aptp.DIv. 13‘6. 

la, ‘*Ezoees Insuraaoe” 

(1) Contrasted with “other insuis 
ance."—SL Paul FIre & Marine Ins. 
Co. V. Garza County Warehouse & 
Marketinff Ass'n, C.C.A.Tes:., 93 P. 
2d 5'90. 592. 

(2) To be resorted to only after 
policy In another company has been 
exhausted.—Great American Indem¬ 
ni ty Co. V. McMenamln, Tex.Clv. 
App., 184 S.W.2d 734, 737. 

Other phrases oonstraed 

(1) ‘TDrinkingr to exeess." 

lowa.—^Biermann v. Guaranty Mut 
L. Ins. Co., 120 N.W. 963, 965, 142 
lowa 341. 

jNT.T.—^M oore v. Prudential Insurance 
Co. of Americ€^ 87 N.T.S. 368, 92 
App.Dlv. 135. 

Va.—^Metropolitan Life Ins. Co, v. 
Johnson, 2 S.E.2d 288, 292, 172 Va. 
60>6. 

(2) - "Exeess credits", as the bal- 
ance remaining after deductingr total 
of debts from total of credits due.— 
Tax Commlsslon v. Kelly-Springfleld 
Tire Co.. 175 N.E. 700, 706, 3'8 Ohio 
App. 109. 

(3) ^*Excesses, cruel treatment, or 
outraires." 

La.—^Moore v. Moore, 187 So. 670, 
672, 1.9'2 La. 289. 

Tex.—Hyatt v. Hyatt, Clv.Alp^p., 111 
S.W.2d 341, 843—Boydston v. 

Boydston, Clv.App., 290 S.W. 927, 
928. 

See elso Dlvorce 5 24. 

(4) "Exeess fees of a tax collec¬ 
tor.”—^American Indemnity Co. v. 
Hed River Nat Bank in Clarksville, 
TexCiv.Ap!p., 132 S.W.2d 473, 480. 

(5) 'ISxcess Interest."—Penn Mut. 
Life Ins. Co. v. Commlssioner of 
Interna! Revenue, C.C.A., 92 P.2d 
862. 970. 

f6) "Exeess molstura"—Marine 
Bank & 'Trust Co. v. National Union 


iFire Ins. Co., 1'23 So. 635, 168 La. 
946. 

(7) "Exeess of Jurlsdlctlon" see 

the C.J.S. tities Certiorari § 23, 

Courts § 26, and Justlces of the 
Peace § 246, also 35 C.J. p 862 note 
40-p 863 note 41. 

(8) "Exeess of parties," as dlstln- 
gruished from "defect of parties."— 
Baird v. Meyer, 215 N.W. 642, 644. 
5i6 N.D. 930. 

(9) "Exeess of speed."—^In re 
Clyde SS. Co., D.CN.T., 134 P. 9‘6, 
98. 

(10) "Exeess or surplus water” 
see the C.J.S. title Waters S h91, 
also 67 C.J. p 1042 note 66-,p 1043 
note 57. 

CHI) "In exeess of the capital 
stock."—State v. Union Bldg. Cor¬ 
poration, 170 So. 7, 12, 18'6 Lo. 698. 

(1'2) "Bums in exeess of."—^Ftatn 
Products, Land & Investment Co. v. 
Stout 20'8 P. 46'6, 71 Colo. 574. 

Cl’3) "Used intoxieatingr liQUor to 
exeess."—Penn Mut Life Ins. Co. 
V. Nunnery, 167 So. 416, 41'9, 176 
Misa 197. 

17- A maxlm meanlngr "He who 
comes out of, exceeds his mlnorlty, 
becomes legally a person."—^Adams 
Gloss. 

18. Tex—^Austln St Ry, Co. v. Old- 
ham, Clv.App., 109 S.W.2d 236, 
237. 

19- Mo.—^Morrow v. Missouri Gas 
& Electric Service Co., 28-6 S.W. 
106, 111, 316 Mo. 367. 

20m U.S,—U. S. V, Ogrlesby Gro- 
cery Co., D.C.G€u, 264 P. 6191, 596. 
Mo.—^Morrow v. Missouri Gas & 
Electric Service Co., 2'85 S.W. 106, 
111, 316 Mo. 367. 

Vt—Parker v. Boston & M. R., 79 
A. 565, 872, 84 Vt 329. 

Slmilarly axpresaed 

Greater tha n what Is i isu al or 
proper.—Austin St Ry. Co. v. Old- 
ham, TexClv.App., 109 S.W,'2d 236. 
237. 

21. Mo.—^Morrow v. Missouri Gas & 
Electric Service Co., 256 S.W. 106 
111, 316 Mo. 38*7. 

^^^““■Austin St Ry, Co. v. OIdhazn, 
Civ.A|pp., 109 S.W.2d 23'6, 237. 
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22 . Mo.—^Morrow v. Missouri Gas 
& Electric Service Co., 286 S.W. 
106, 111, 3r6 Mo. 867. 

23. Ga.—Central of Georgria R. Co. 
V. Johnston, 82 S.E. 78, 79, 108 
Ga. 1'30. 

Mo.—^Morrow v. Missouri Gas & 
Electrio Service Co., 28'6 S.W. 10«, 
111, 316 Mo. 367. 

24. Cal.—Ex parte Ryan, 4'4 CJaJ. 
'556, 668. 

25. Ga—^National Life & Accident 
Ins. CJo. V. Bames, App., 7 S.E.2d 
298, 302. 

26. Bxoessive speed 

(D Dlscussed grenerally, 

Ga—Central of Georgria R. Co. v. 
Johnston, 3'2 S.E. 78, 79, 106 Ga 
130. 

Me.—^Esponette v. Wlseman, 16'6 A. 

660, 663, 180 Me. 297. 

Tex.—^Austin St Ry. Co. v. Oldhani. 

Civ.App., lO^ S.W.'2d 236, 237. 

Vt—Higrgrins v. Metzgrer, 143 A. 394, 
89'7, lOl Vt 285. 

( 2 ) Synonsmaous with "too fost” 
—Austin St Ry. Co. v. Oldham, su¬ 
pra 

(3) Dlstingulshed from *^znlawful 
speed".—^Higrgrins v. Metzgrer, supra. 
Other phrases oonstraed 

(1) **Excesslve assessment" see 
the C.J.S. title Taxation S 634, eJso 
61 C.J. p 981 note TS-p 952 note 87. 

C2) "Bxcesslve bail” see Ball 5§ 9 
b, note 60. 

(3) "Bxcesslve chargre.”—Jefferson 
Deposit Co. V. Central Illinois Llffht 
Co. of Peorla, 140 N.B. 817, ‘819. 309 
111. 262. 

04) "Bxcesslve compensatlon," as 
distlngrulshed from "wasteful com¬ 
pensatlon.”—^McQuillen v. National 
Cash Regrister Co., B.C.Md., 27 P. 
Supp. 63*9, 663. 

(5) "Bxcesslve damagres" see 
Damages §§ 196-201. 

06) "Bxcesslve dlstress."—Pield v. 
Mltchell, 6 Bsp. 711, 72, 

(7) "Bxcesslve drunkenness," as 
meaning that a person Is so far 
deprlved of his reason under- 
standlng as to render hinn incapable 
of understanding character and con* 
sequences of his aot—Taylor y. 



82 O.J.S, 


EXCEB81YBLY—'EXCESSUS IN BE QUALIBET, ETO* 


EZOESSlVljZiT. Beyond measnre; in an extreme 
degreOj ezcess, eto.^*^ 

Thte term has been held to mean the same as "to 
excess” see Excess ante p 1164 note 15, and intem- 
perately.®® 

Phrases employing the word are set ont in the 
note.29 


EZOESSIVUM m JXmE KBPEOBATTnkSO 

EECESSITS m JUBE BEFBOBATU3L31 

EXCESSUS m PETITA EXCUSATIO MANIFES¬ 
TA FIT.82 

EXCESSUS m BE QUALIBET, JUBE BEPBOBA- 
TUB COMMUin.38 


Koenigsteln, 260 N.W. 544, 647. 128 
Keb. SQfQ. 

(8) “Bxcessive gaming.”—^Foot v. 
Baker. 5 M. & G. 3'3'6, 33’9, 44 B.C.Li. 
181. 134 Reprlnt 6193. 

C9) "Hxcessive heat” as a relative 
term dependent upon the time, place 
and clrcumstances.—Cagle v. Jud- 
Bon Mills. 11 S.B.2d 3'76, 380. 19‘6 S. 
a 84>6. 

(10) “Bxcesslve or Intemperate 
use of Intoxicants.”—^Wlslng v. 
Brotherhood of American Yeomen, 
166 N*.W. 247, 248, 132 Minn. 303. 

(11) ‘*Excessive oxidation,*' as 
eguivalent to “harmful* oxidatlon,** 
and *'harmful Chemical action,” as 
used in connectlon wlth bleached 
and dyed furs and the llke, to de¬ 
scribe what would occur If It was 
attempted to elfect oxldation, bleach- 
Ing of a dark skln wlth an ordlnary 
bleach, such as strong hydrogen 
peroxlde, wlthout a protectlng agent. 
—fitelnfUr Patents Corporation v. J, 
Meyerson, Inc., D.CIN.Y., 6*6 P.2d 372, 
88 * 2 . 

(12) '*Bxcessive penalty.”—^Allen 
V. State, Tex.Cr.App., 14'6 S.W.2d 
3’84. 38'6. 

(118) "'Excesslve punlshment*' see 
Criminal Law § 1984. 


(14) “Bxcessive <liiantltles.”— 

Morrow v. Mlssourl Gas & Electric 
Service Co., 286 S.W. 106, 111. 316 
Mo. 367. 

(16) ‘‘Bxcessive sentence" see 
Criminal Law $ 168'4. 

(1'6) “Bxcessive sums.*'—State v. 
Trl-State Telephone & Telegraph Co., 
Minn., 29‘6 N.W. 611, 612. 

(17) “Bxcessive verdicL’*—^Babb v. 
Murray, 79 P.2d 169, 160, 26 C&l. 
A[pp.2d 163—^MoManus v. Amold 
Taxi Corljoratlon, 25'5 P. 766, 758, 82 
C!al.Aa?p. 216. 

(18) “Bxcessive violence,” as gen- 
erally synonymous wlth “wanton or 
maJicious force.”—Atchlson, T. & S. 
P. R. Co. V. Gants, 17 P. 64. 64, 3*8 
Kan. 608, 627, 5 Am.’S.R. 780. 

(19) “Bxcessive weight.”—WaJl- 

ington V. Hoskins, 6 Q.B.D. 20‘6. 

23 C.J. p 181 note 20 tg]. 

»7- Vt.—^Parker v. Boston & M. R. 
R., 79 A 8€S, 872, 84 Vt 329. 

28. Mlss.—Penn Mut Life Ins. Co. 
V. Nunnery, 1-67 So. 41'6, 419, 176 
Mlss. 1'97. 

N.Y.—^Moore v. Prudential Ina Co., 
87 N.Y.S. 368, 92 App.Div. 136, 
136, 


28. Phrases constraed 

(1) “Excesslvely burdened.*’—Shel- 
don V. State. 7 A 901, 69 Vt 36, 88— 
23 C.J. p 181 note 24 [a]. 

02) “Bxcessively intoxlcated,'* as 
belng deprived of reason.—^Keedlck 
V. Brogan, 217 N.W. 683, 685, 116 
Neb. 339. 

(3) “Bxcessively vicious conduct” 

I —^Hyatt V. Hyatt, 196 A 317, 818, 
178 Md. 693—^McKane v. McEane, 
137 A 288, m, 152 Md. 61*5—Shutt 
V. Shutt 17 A 102 : 4 , 1026, 71 Md. 
193, 17 Am.'S.R. 519. 

3<X A maxlm meanlng “Excess In 
law is reprehended."—Adams Gloss. 

Applied in Godfrey*s Case, 11 Coke 
42 a, 44 a, 77 Reprlnt 808. 

3GL. A maxim meanlng “AII excess 
is condemned by law."—Adams 
Gloss. 

38. A maxlm meanlng “An excess 
in seeking an excuse, becomes manl- 
fest, L e. he who excuses before he 
is accused manifests his own guilt" 
—Adams Gloss. 

33. A maxim meanlng “Excess In 
anything Is reprehended In common 
law."—^Adams Gloss. 

Applied in (Jodfrey‘s C3ase, 11 Coke 
42 a, 44 a, 77 Reprlnt 808. 
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WORDS AND PHRASES 

AND 

MAXIMS 


IN THIS VOLUME 


Page 

Evidence of indebtedness. 1140 

Evidencing feature . 1140 

Evident . 1140 

Evidentia . 1140 

Evidential facts . 1140 

Evidentiary. 1140 

Evidentiary fact . 1140 

Evidently. 1140 

Evii . 1141 

Evince . 1141 

Evocation . 1141 

Evolution. 1141 

Evolve . 1141 

Evolved . 1141 

Ewage . 1141 

Ewbrice . 1141 

Ewe . 1141 

Ewry . 1141 

Ex . 1141 

Ex abusu non arguitur ad usum. 1146 

Exaccion ilcgal . 1146 

Exact .;. 1146 

Exaction . 1146 

Exactly . 1146 

Exactor . 1146 

Exaggerate . 1146 

Exaggeration . 1147 

Exaltare . 1147 

Examen . 1147 

Examinador . 1147 

Examination . 1147 

Examine . 1147 

Examiner . 1148 
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INDEX TO 

EVIDENCE 


Abandoned actions, admisslbility of evidence taken 
in, § 384, p. 1188 

Abandoned Interrogatories, judicial admissions by, 
§ 309 

Abandoned pleadings, 

Admisslbility, § 633, p. 486 
Judicial admissions in, § 304, pp. 1079-1083 
Abandonment, 

Condusion of witness as to, admissibility, § 453, 
p. 91 

Parol or extrinsic evidence as to abandonment of 
contracts, § 964 
Abbreviations, 

Docket entries, admisslbility as affected, § 632 
Bxpert testimony, meaning of, § 546, p. 329 
Judicial notice, meaning of, § 68^ 

Parol or extrinsic evidence, admissibility to ex- 
plain meaning of, § 962, p. 927 
Ability, estimate of, § 503, p. 163 
Abortion, 

Expert testimony re^ecting, § 534, p. 239, n. 22 
Opinion evidence, statements of fact as to cause, 
§ 471, p. 113 

Abrogation of contracts, parol or extrinsic evidence, 
§ 964 
Absence, 

Judicial notice, absence of judge from Jurisdlc- 
tion, § 48, p. 614 

Presumptions, continuance of, § 124, p. 739 
Witnesses, former evidence as admlssible, § 393 
Absent-mindedness, opinion evidence, § 607, p. 169 
Abstracts of title, 

Admissions by, § 283, p, 1037 
Ancient documents, admissibility as, § 746, p. 662 
Authenticated copies, admissibility, § 662 
Oonclusiveness, § 767, p. 685 
Prima facie evidence, § 767, p. 685 
Abstract questlons, expert testimony, exdusion of, 

§ 551, p. 351 

Abstractors, judicial notice conceming, | 29, p. 546 
Acceptance, 

Benedts, presumptions as to, § 120 

Parol or extrinsic evidence, admisslbility to sbow, 

§ 937, p. 863 

Accepted mortgage, parol or extrinsic evidence as 
admissible to sbow meaning of term, § 962, p. 921 
Acddentsi, 

Inference as to cause, admissibility, § 494 
Opinion evidence, statements of fact relating to 
cause of as admissible, § 471, p. 113 
Parol or extrinsic evidence, admissibility as 
affected, § 851, p. 786 

Reports, official documents, admiseibility as, § 
638, p. 494 

Accidental deatb, presumptions as to, § 136, p. 776 
Accommodation paper, 

Judicial notice, use of and Inddents relating to, 

§ 28, p. 545 
32 0.J.S. 


Accommodation paper—CJontinued, 

Parol or extrinsic evidence as admissible to Show 
nature of, § 985, p. 955 
Accord and satisfaction, 

Opinion evidence as to, admissibility, § 465 
Parol or extrinsic evidence as to, § 965 
Account books. Books of account, post 
Accountants, 

Admissions by, competency as agalnst Corpora¬ 
tion, § 355 

Espert testimony, value of Services, § 545, p. 320 
Judicial notice conceming, § 29, p. 646 
Accounting, opinion evidence as to, skilled witnesses, 
§ 474 
Accounts, 

Book entries, post 

Opinion evidence, admissibility on question of 
correctness, § 464 
Parol or extrinsic evidence, 

Admissibility to prove, § 792, p. 720 
Admissdbility to show meaning, § 962, p. 921 
Accrued dividends, parol or extrinsic evidence^ mean¬ 
ing of term, § 962, p. 921 
Accuracy, 

Certified copy of record of deed or other private 
writing, admissibility as dependent on, § 
660, p. 526 

Estimate of, § 503, p. 162 

Opinion evidence as to, ordinary observer, § 471, 
p. 124 

Witnesses, weight of evidence, consideration in 
detennlning, § 1031, p. 1071 
Acknowledgment, 

Judicial notice, deeds and mortgages, § 28, p. 
545, n. 53 

Memory of witnesses, recollection of offlcer tak- 
ing, § 1026, p. 1063 

Presumptions, genuineness of properly acknowl- 
edged instrument, § 150, p. 839, n. 45 
Acquiescence, 

Admissions by, §§ 204-297, pp. 1067-1067 
Determlnation as to admissibility, § 296 
Intention as essential, § 297, p. 1065 
Rebuttal by subsequent contradictory decla- 
rations, § 380, p. 1170 

Slgnificance of failure to reply, § 295, pp, 
1060-1063 

Written statements, § 297, pp. 1064-1067 
Acreage, expert testimony as to, § 643 
Adding machine reports, admissibility, § 732, p. 647, 
n. 18 
Address, 

Letters, admissibility as affected by, § 708 
Presumptions, receipt of mali matter by ad- 
dressee, § 136, p. 780 

Adjoumments, judicial notice, legislature, S 43, p^ 
608, n. 24 
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Adjusters, Insurance, judlcial notice respectlng, § 29, 
p. 572 

Adjutant general, judicial notice of, § 37, p. 596, n. 

70 

Adminicular evidence, defined, § 2, n. 3 
Administration of estates. Executors and administra- 
tors, post 

Administrative boards or bodies, 

Certification of records of sister state, § 671, p. 540 
Hearsay before, § 193, p. 930 
ParoI or extrinsic evidence, admissibility to con- 
tradict records of, § 887 

Presumptions, regularity of official acts of, § 146, 

p. 810 

Administrative niles and regulations, judicial notice 
of, § 39, pp. 699-602 

Administrators. Executors and administratore, x>ost 
Admiralty, 

Courts, Seal, judicial notice of, § 45 
Judicial notice, law of, § 26 
Records, authenticated copy of, admissibility, § 
675 

Admisslons, S§ 270-283, pp. 1022-1037 
See, also, Declarations, post 
Abstract of title, § 283, p. 1037 
Accountant, competency, § 355 
Acquiescence, §| 294r-297, pp. 1057-1067 

Determination as to admissibility, § 296 
Intention as essential, § 297, p. 1065 
Rebuttal by subsequent contradictory decla¬ 
rations, § 380, p. 1170 

Significance of failure to reply, § 295, pp. 
1060-1063 

Written statement, § 297, pp. 1064r-1067 
Actions in which admitted, § 274 
Administrators, competency, § 367 
Admissibility in general, § 272, pp. 1023-1027 
Adverse claimant, privity as against, § 322 
Adverse party, 

Conclusiveness as to, § 381, p. 1173 
Provable oniy at instance of, § 275 
Advertisement, § 283, p. 1037 
AfBdavits, acquiescence in, § 297, p. 1064 
Against interest, 

Conclusiveness, § 379 
Former owner of real estate, § 324 
Grantors, comi)etency, § 325 
Presumptions as to truth of, § 382, p, 1180 
Agents, §§ 342-368, pp. 1112-1162 
Acting for both parties, $ 349 
Authority. to represent party, § 342 . 
Bailment, § 351, p. 1125 
BuUding, § 351, p. 1126 

Character of agency, §§ 349-552, pp. 1122- 
1127 

Dealings in property, § 351, p. 1126 
Death of principal or agent as afifecting 
competency, § 343 
Domestic relations, § 363 
Existence of relationship at time of state-' 

. ment as essential, § 347 
form of statement, § 353 
ndependent relevancy, § 348 
nformatiqn obtained from another, § 352 
nsurance agents, § 351, p. 1123 
nsured and beneflciary, § 368 i 
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Admissions—Continued, 

Agents—Continued, 

Interpreters, § 351, p. 1126 
Knowledge as basis for, § 343, p. 1115 
Maritime affairs, § 351, p. 1124 
Master and servant, § 364 
Mechanical occupations, § 351, p. 1125 
Mercantile affair, § 351, p. 1126 
Narratlve statement, § 346 
Private Corporation, § 364 
Oral statement, § 353 

Earticular occupations or employments, § 
351, pp. 1123-1127 

Partnership creating relationship, § 36.5 
Persons acting together, § 362, pp. 1138-1141 
Primai-y evidence, § 343,'pp. 1113-1116 
Principal and surety, § 366 
Private Corporation, §§ 354-358, pp. 1128-1134 
Proof of agency, § 344 
Public officers or agents, § 359 
Railroad corporations, § 367 
Ratificatioh of statement, § 344 
Reference to another for Information, § 352 
Relationship as required to exlst at time of 
statement, § 347 
Relevancy, § 343, pp. 1113-1116 
Reports of, § 283, p. 1036 
Res gestae statement, § 345 
Scope of authority, § 343 

Insurance agents, § 351, p. 1123 
Showing as to lack of authority, § 380, p. 
1168 

Silence of principal as to statement by agent, 
§ 294 

Street railway Corporation, § 358 
Subagents, § 350 
SufiSciency as made to, § 271 
Undisclosed instructions as affecting com¬ 
petency, § 349 
Written statement, § 353 
Agreement for compromise, § 290 
Applications, § 283, p. 1036 
Arbitration, offer of, § 285, p. 1044 
Arbitrator, voluntary character as affected be- 
cause made before, | 278 

Architects, binding effects on owner, § 351, p. 
1125 

Assessments as, § 283, p. 1034 
Assignors, competency, § 333 
Attomeys, § 361, pp. 1135-1138 
Conclusiveness, § 381, p. 1175 
Indepeudent relevancy of statement, § 361, 
p. 1136 

Making to, § 271 
Audit of books, § 283, p. 1037 
Autopsy, refusal to permit, § 293 
Availability, § 383 

Bad faith, recelpt of admission indicatlng, g 276 
Bailment, agents, § 351, p. 1125 
Beneficial interest in resuit of litigationsi, decla¬ 
rations of persons benefieially interested as 
admissible against nomlnal party, § 320 
Beneflciary of Insurance policy, competency of 
admission of insured as against, § 368 
Best evidence rule, appllcation to admissions 
against interest, § 788 
Bilis of lading, § 283, p. 1036 
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AdmissloHS—Continned, 

Bilis of sale, § 283, p. 1037 

Acquiescence In, § 297, p. 1064 
Binding of fact, coparty, § 318, p. 1097 
Book entries, § 694, pp, 582-585 

CJorrectness of accounts, § 684, p. 558 
Bookkeepers, binding effect, § 351, p. 1126 
Books of aceount, acquiescence in, § 297, p. 1064 
Brothers and sisters, relationship as afPecting 
competency, § 363 

Bulletins, railroad company, § 283, p. 1037 
Burden of proof, effect of, § 104, p. 711, n. 65 
Captain of vessel, binding effect on owner, § 351, 

. p. 1124 

Cashier of coi-poration, competency, § 355 
Certainty, § 277 

Cestui que trust, binding effects on, § 367 
Chattel mortgagees, competency of admissions by, 

§ 332 

Chattel mortgagors, § 331 
Checks, § 283. p. 1037 
Claim, failure to make, § 291, p. 1051 
Claim adjuster, competency, § 355 
Claims operating as, § 283, p. 1036 
Classiflcation, § 270 

Clerks, competency as against Corporation, § 355 
Collectors, binding effect, § 351, p. 1126 
Common design, mere allegation of as insuflSicient 
to render admission competent against per- 
sons other than declarant, § 362, p. 1139 
Coinmunication throughout the party, necessity 
of, § 271 

Community of intei^est, 

Between coparties, competency as aflfected, 

§ 318, p. 1098 

Porsons acting together, § 362, p. 1138 
Competency, coparties, § 318, p. 1006 
Compromise and settlement, 

Agreement for, § 290 
Offer of, §§ 285-289, pp. 1038-1050 

Conuection of statement with negoti- 
ation, § 285, p. 1045 
Functions of court and jury, § 289 
Independent relevancy of offer, § 286 
Prejudice, § 288 

Statement of independent facts, § 287 
Third person, § 202 

Concessions, conclusiveness, f 381, p. 1171 
Conclusion of law, binding effect, § 381, p. 1171 
Conclusions, admissibility, § 272, p. 1025 
Conclusiveness, §§ 379-381, pp. 1164r-1178 
Condemnation proceedings, compromise offer, § 

285, p. 1042, n. 31 
Conduct, §§ 291-293, pp. 1050-rl057 

Attempts to suborn perjury or suppress evi- 
dence, § 298 

Rebuttal by subsequent contradictory deda- 
rations, § 380, p. 1170 

Settlements or compromises wlth third per- 
sons, § 292 

Confessions distinguished, § 270 
Connecting of, § 371 
Conjecture, admissibility, § 277 
Conspirators, § 362, pp. 1138-1141 
Constables, employment for Service of civil proc- 
ess, § 351, p. 1126 

Construction of statements, § 377, pp. 1161-1164 
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Admissions—Conti nued, 

Contracts of, § 283, p. 1036 
Contradiction of, 

Part of writing, § 373 

Testlmony of party making, competency for 
impeachment purposes, § 273 
Written instruments, admissibility for pur- 
pose of, § 851, p. 786, n. 59 
Control of property, § 291, p. 1051 
Coparties, 

Admissibility against, § 318, pp. 1096-1099 
Conclusiveness, § 380, p, 1169 * 

Effect as to, § 381, p. 1173 
Copies, correctness of, admissibility as justlfled, § 
819 

Corporate books and records, § 699, p. 696 
Corporations, 

Agents of, §§ 354^58, pp. 1128-1134 
Officers and employees, § 355 
Counsel, conclusiveness, § 381, p. 1175 
Counter declarations, admissibility of, ‘§ 380, p. 
1169 

Counties, declarations of officers as binding on, 
§ 359 

Credit memorandum, § 283, p. 1037 
Credito rs, 

Declarations of debtor as affeetlng. § 336 
Transferor on issue of fraud as to, §§ 338-341 
Debtor and creditor, declarations of. debtor as 
affecting creditor, § 336 
Deceased owners, 

Competency, § 327 

Personal ^iroperty, competency, § 334 
Declarations against interest distinguished, § 217 
Deflned, § 270 

Delivery, undelivered documenta, § 284 
Denial of statement, | 378 
Deposit slips, § 283, p. 1037 
Depositions, 

Conclusiveness, § 381, p. 1171 
Reading of, § 373 

Right to Show entire statement, § 375 
Voluntary character as affected by being 
made before magistrate taking, § 278 
Disclaimer, § 291, p. 1051 

Different proceedings, conclusiveness, § 381, p. 
1176 

Discontinuance, entry of as rendering admission 
incompetent, § 318, p. 1097 
Dissolution of parbnership, statements of partner 
after, § 365 
Distinction, § 270 

Divorce proceedings, competency, § 274 
Domestic relations, relevancy, § 363 
Donors of, 

Personalty, competency, § 335 
Real property, competency, § 326 
Dower interest, competency of deceased hus- 
band’s declarations in respect of, § 328 
Duress, effect of, § 278 
Duty to Show entire statement, § 373 
Employees, §§ 343-348, pp. 1113-1122 
Corporations, | 355 

Empleyers* liabflity Insurance report, § 283, ir. 

1036 V. 

Entire statement, 

Consideration of, § 376 
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Admissions—Contimied, 

Bntire statement—Continued, 

Duty ta Show, § 373 
Bight to Show, § 375 
Evasive answer, § 294 
Executors and administrators, 

Competency, § 367 

Joint interest as rendering admissions com¬ 
petent, § 318, p. 1098 
Bxemption papers, § 283, p. 1037 
Ezplanation, § 374 

Introduction of evidence for purpose of, § 
380, p. 1166 

Expressed admission, § 270 

Expression of opinion, failure to reply to, § 294, 
p. 1058, n. 35 

Extrajudicial admission, §§ 272-298, pp. 1023- 
1067 

Eact statement, admissibility as dependent on, 
§ 272, p. 1025 
Eault, 

Admissibility of, § 272, p. 1026 
Snfficiency to establish, § 382, p. 1186 
Eiduciary, § 367 

Financial interest in litigation as essential to 
competency, § 320 

Financial manager of Corporation, competency, 
§ 355 

Financial statement, § 283, p. 1037 
Flight, § 291, p. 1052 
Foreman, 

Competency, § 351, p. 1125 * 

Corporation, § 355 

Former owner, §§ 322-337, pp. 1101-1110 

Personal property, §§ 329-335, pp, 1106-1110 
Real estate, §§ 324-328, pp. 1102-1106 
Title as essential to competency, § 323 
Foundation, laying of, § 369 

Fratemal insurance, competency of admission of 
member as against beneficiary, § 368 
Fraud, | 291, p. 1051 
Fraudulent conveyances, §§ 338-341 
Statements after transfer, § 341 
Statements before transfer, § 340 
Freedom from fault, § 272, p. 1026 
Freight agent, § 357 
General managers, 

Binding effect on principal, $ 351, p. 1126 
Corporation, § 355 
Rallroad Corporation, § 357 
Gifts, sufficiency as proof of, § 382, p. 1186 
Govemmental bodies, binding eflPect of admission 
by officers or agents, § 359 
Grand jury, competency as afCected by being 
made in grand jury room, § 278 
Grantors, competency, § 325 
Ouaranty, competency of admissions by principal 
debtor against guarantor, § 366 
Guardian ad litem, competency, § 319 
Guardians, competency, § 367 
Habitual drunkard, § 315 

Handwriting, Standard of comparison, $ 617, p. 
468 

Hearsay, objection to as, § 272, p. 1024 
Hoi^ital care, offer of, § 291, p. 1052 
Hospital record, probative value, § 371, n. 96 


Admissions—Continued, 

Huaband and wife, 

Competency, § 363 
Dower Interest, § 328 
Ignorance, 

Language on part of person making, admissi¬ 
bility as affected, § 278 

Showing as to making in ignorance of facts, 

§ 380, p. 1168 

Ignoring person of, § 376 

Immlgratlon officer, voluntary character as af¬ 
fected by being made before, § 278 
Impeachmeni 

Contradiction of testimony of party making, 
§ 273 

Foundation as essential, § 369 
Implied admission, § 270 

Inconsistency with testimony of party making, 
competency for Impeachment purposes, $ 273 
Independent relevancy, 

Agenfs statement, § 348 
Conspirator, §r 363, p. 1141 
Independently relevant statements» attomeys, § 
361, p. 1136 
Indorsement as, § 283 
Ineffective document, § 284 
Infants, | 315 
Insane person, § 315 

Insurance, competency as admission of insured 
as against beneficiary, § 368 
Insurance agents, competency, § 351, p. 1123 
Insurance report, § 283, p. 1036 
Intent, § 291, p. 1051 

Interest at time of statement, admissibility as 
affected, § 316 

Intermediary, telephone conversation requiring 
use of, § 281 
Interpreters, 

Admissibility when made through, § 280 
Binding effect of, § 351, p. 1126 
Inventory, § 283, p. 1037 
Invoicea, acquiescence in, § 297, p. 1065 
Joint contractors, competency, § 365 
Joint stock seizures, admissibility as against, § 
318, p. 1098 

Judicial admissions, post 

Judicial notice, admitted facts, § 13, p. 523 

Knowledge, § 291, p. 1051 

Landlord, competency against tenant, § 326 

Laying foundation for, § 369 

Legal conclusions in, § 272, p. 1026 

Lettera of, § 283, p. 1033 

Admission as constituting, § 703, p. 602 
Genuineness, § 706, p. 606 
Silence in respect of, § 297, p. 1065 
liability, sufllciency to establish, § 382, p. 1186 
Lienholders, competency, § 326 
Limitation, §§ 374, 375, pp. 1158-1161 
Maps, § 283, p. 1037 

Maritime afifairs, agents, § 351, p. 1124 
Married women, § 315 
Master and servant, competency, § 364 
Materiality, § 276 

Mechanical occupations, agents, § 351, p. 1125 
Medical care, offer of, § 291, p. 1052 
Memoranda, § 282, p. 1033 
Receipt of, § 696, p. 688 
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Admissions—CJontlnued, 

Mercantile affairs, agents, § 351, p. 1126 
Mercantile agency reports, § 283, p. 1036 
Mistake, admisslbility in case of statement naade 
by reason of, § 278 

Mistake of fact, showing as to making under, 
§ 380 

Mode of proof, § 372 

Mortgagees, personal property, § 332 

Mortgagors, 

Competency, § 326 
Personal property, § 331 
Motive, § 291, p. 1051 

Motor vehicle accident, compromise offer, § 285, 
p. 1043, n. 39 

Mutual benefit Insurance, competency of admis- 
sion of member against beneficiary, § 368 
Narrative statements, 

Agents, § 346 

Insurance agents, § 351, p, 1124 
Husband and wife, § 363 
Insurance agent, § 351, p. 1124 
Partner, § 365 
Negotiable Instruments, 

Acquiescence in note, § 297, p. 1065 
Assignors of, § 333 

Promissory notes as admission, § 283, p. 1033 
Newspaper article, § 283, p. 1037 
Acquiescence in, § 297, p. 1066 
Next frlend, competency, § 319 
Nominal parties, competency to affect real parties 
In interest, § 319 

Offers of compromise, §§ 285-289, pp. 1038-1050 
Officers of corporations, competency, § 355 
Opinion, admisslbility, § 272, p. 1025 
Opportunity for.reply as essential to admission by 
reason of silence, § 295, p. 1061 
Oral admission, §§ 279-281 
Oral statement, § 272, p. 1023 
Agents, § 353 

Original evidence, admission as, § 273 
Other proceedings, conclusiveness, § 381, p. 1176 
Ownership, § 291, p. 1051 

Paramount title, admissions by one in possession 
as competent against person havlng, § 322 
Parent and child, relationship as affecting compe¬ 
tency, § 363 

Parol or extrinsic evidence, admisslbility to ex- 
plain, § 928 

Parties at whose instance provable, § 275 
Parties, conclusiveness, § 380, p. 1169 
Parties making, §§ 314r^68, pp. 1090-1152 
Parties to record, §§ 317-319, pp. 1091-1099 
Parties to whom available, § 383 
Partners, competency, § 365 
Passenger agents, raili*oad Corporation, § 357 
Payment, § 291, p. 1052 

Pending actions, compromise offer, § 285, p. 1044 
Perjury, attempt to suborn, § 293 
Persenal actions, competency in, § 274 
Personal property, former owners of, §§ 329-335, 

pp. 1108-1110 

Persons acting together, § 362, pp. 1138-1141 
Persons making, §§ 314r-368, pp. 1090-1152 
Persons not sui juris, § 315 
Persons to whom made, § 271 


Admissions—Continued, 

Persons who may testify, § 370 
Physical condition of declarant as affecting ad- 
missibility, § 314 

Pilot of vessel, binding effect on owner, § 351, 
p. 1124 

Place, eifect of, § 298 
Plats, § 283, p. 1037 
Pleadings, 

Conclusiveness, § 381, p. 1172 
' Mode of proof, § 372 
Pledgors, competency, § 331 
Precaution to avoid loss by threatened litigation, 
§ 291, p. 1053 
President of Corporation, 

Competency, § 355 
Railroad company, § 357 

Prices current sent by factor to customer, § 283. 
p. 1037 

Primary evidence, 

Agenfs admission, § 343, pp. 1113-1116 
Competency of, § 788 

Principal and agent Agents, ante, this head 
Principal and surety, competency, § 366 
Pilor conduct shown in nature of, § 291, p. 1050 
Private corporations, 

Agents of, §§ 34r^58, pp. 1128-1134 
Oflicers and employees, § 355 
Private documents, authenticity or correctness as 
shown by, § 741 

Privy, §§ 322-337, pp. 1101-1110 
Probable cause, § 291, p. 1051 
Probate proceedings, competency, § 274 
Proceedings in whlch admitted, § 274 
Production of evidence, failure to produce, § 293 
Promissory note as, § 283, p. 1033 
Acquiescence in, § 297, p. 1065 
Proof and effect, §§ 369-383, pp. 1152-1187 
Proof of loss on Insurance policy, § 283, p. 1037 
Proponents, conclusiveness on, § 380, p. 1170 
Prospectus, § 283, p. 1037 

Public officers or agentjs, govemmental bodies as 
not bound by, § 359 
Purpose for which admitted, § 273 
Purpose of evidence, admisslbility of, § 273 
Railroads, agents for, § 357 
Ratification, § 291, p. 1051 
Real actions, competency in, § 274 
Real estate, former owners of, §§ 324-328, pp. 
1102-1107 

Real parties in interest, competency against nom¬ 
inal party, § 320 
Rebuttal, § 380, p. 1166 
Receipts as, § 283, p. 1036 

Acquiescence in, § 297, p. 1065 
Recklessness, § 201, p. 1051 
Recognition of daim, § 291, p. 1053 
Rejection of portion, § 376 
Relationship as affecting competency, § 363 
Relevancy, § 276 

Remoteness, admissibility as affected by, § 276, n* 
79 

Repair subsequent to accident, making of, § 291,. 
p. 1054 

Reports, acquiescence in, § 297, p. 1064 
Representatlve cap.acity, parties prosecuting ae- 
tion in, § 317, p. 1092 
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Admissions—Continued, 

Hepreoentatives, §§ 342-368, pp. 1112-1162 
Authority to represent party, | 342 
Bes gestae, 

Statements, agents, § 345 
Term extended to cover, § 403, p. 20 
Bi^t to Show entire statement, § 375 
Secondary evidence, loss or primary evidenee as 
ground for admission, § 842, p, 773 
Secretary, 

Corporation, § 355 
Rallroad coi^poration, § 357 
Self-serving statements, 

Rejection of, § 376 
Right to Introduce, § 375 
Seller of personal property, competency, § 330 
Sentimental interest in lltigation as renderlng 
competent, § 320 

Sermons, doctrine of silence or acquiescence as 
not applicable to statements made in conrse 
of, § 295, p. 1062 
Servants, § 283, p. 1036 

Settlements or compromises. Compromise and 
settlement, post 

Settlor of trust, competency, § 367 
Sherijffs, employment for servlce of civil process, 
§ 351, p. 1126. 

Ship’s log, entry in, § 283, p. 1037 
Signatnre, admission of signature but denial of 
statement, § 282 

Significance of failure to reply to statement, § 295, 
pp. 1060-1063 

Silence, §§ 29^297, pp. 1057-1067 

Determination as to admissibility, § 296 
Knowledge of party as essential, § 295, p. 1061 
Letters, § 297, -p. 1065 

Opportnnity to reply as essential, § 295, p. 
1061 

Bight of speaker to Information as essential, 

S 295, p, 1063 

Significance of failure to reply, § 295, pp. 
1060-1063 

Statements as required to be made in hearing 
of party, § 295, p. 1062 
Telegrams, § 297, p. 1065 
Understanding of statement as essential, § 
295, p. 1063 

Written statement, § 297, pp. 106^1067 
Sleeping car porters, competency, § 355 
Soliciting agents, admissibility of statement out- 
side authority, § 351, p. 1124, n. 30 
Spendthrift, § 315 

Statements of account, § 283, p. 1036 
Stipulations, condusiveness, § 381, p. 1171 ‘ 

Stockholders, 

Binding effects on Corporation, § 356 
Joint interest as renderlng adndssions compe¬ 
tent, § 318, p. 1098 
Strangers, 

Binding effect of, § 321 
To transaction, effect of, § 271 
•Street railway corporations, agents for, § 358 
SubagMits, competency, § 350 
Srribomatlon of perjury, attempt of, § 293 
Snccessors entitled, admissibility against, § 322 
finfflciency to establlsh facts, § 382, p. 1184 


Admissions—Continued, 

Sui juris, i)ersons not, § 315 
Superseded pleadings, condusiveness, § 381, p 
1172 

Superintendents, binding effect, § 351, p. 1125 
Suretyshlp, admission of principal as binding 
§ 366 

Surrounding circumstances, effect of, § 298 
Sweating Act, effect of, § 278, n. 95 
Tacit admissions, sufficiency, § 382, p. 1186 
Tax retums, §»283, p. 1034 
Telegrams, § 283, p. 1034 

Admissibility as constituting, § 703, p. 602 
Genuineness, § 706, p. 608 
Silence in respect of, § 297, p. 1065 
Telegraph messenger boy, competency, § 355 
Telephone conversation, admissibility when made 
through, § 281 

Telephone switchboard operator, competency, § 
355 

Tenants by the entirety, competency, § 318, p 
1098 

Tenants In common, competency of admission of 
one as against other, § 318, p. 1098 
Tender of payment, § 291, p. 1053 
Testimony, 

Condusiveness, § 381, p. 1173 
Former trial, proof of, § 372 
Third persons, 

Compromise offered to, § 285, p. 1042 
Settlements or compromises with, § 292 
Time, effect of, § 298 
Timekeeper, competency, § 355 
Title in declarant, necesslty for, § 323 
Title to office or position, § 291, p. 1054 
Traffic manager, railroad Corporation, § 357 
Treasurer of Corporation, competency, § 355 
Trustees, joint interest as renderlng admissions 
competent, § 318, p. 1098 
Undelivered documents, § 284 
Valuation of property, sharing by, § 272, p. 1027 
Value, § 291, p. 1051 

Vessel, binding effect of admission by captain, 

§ 351, p. 1124 

Vice president of Corporation, competency, $ 355 

Voluntary character, § 278 

Voucher for Services, § 283, p. 1037 

Waybills, § 283, p. 1036 

Weight of, § 382, pp. 1178-1187 

Wills, § 283, p. 1036 

Admissibility as against coparty, § 318, p. 
1006 

Withdrawal of, § 272, p. 1025 
Withdrawn pleadings, condusiveness, § 381, p. 
1172 

Written admission, §§ 282-284, pp. 1032-10C8 
Agents; § 353 
Sufficiency, § 272, p. 1023 
Adoption, 

Heirship by, establishment by reputation, § 232, 
p. 982, n. 24 

Parol or extrinslc evidence as to, § 809, p. 739 
Admissibility on question of jurisdictlon, § 
872, n. 58 

Secondary evidence, 

Loss or destruction of deeds of as grounds 
for admission, § 826 
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A.doption—Continued, i 

Secondary evidence—Continued, 

Loss or destruction of record of proceedings 
as ground for, § 827 

Adultery, character evidence, admissibility where ac- | 
tion involves charge of adultery, § 426, p. 60 i 
Adverse claimant, admissions, privity as to, § 322 
Adveree parties, 

Admissions, conclusiveness as to, § 381, p. 1173 
Book entries, receiving as admissions of, § 694, 
p. 584 

Conclusiveness of testimony on party calling as 
witness, § 1040, p. 1107 

Purposes for which evidence introduced hy as 
available, § 1046 

Adverse witnesses, presumptions, failure to call or 
examine, § 156, p. 859 
Advertisements, 

Admissibility, § 732, p. 640 

Newspaper advertisements, § 726 
Admissions by, § 283, p. 1037 
Best evidence rule, appllcation of, § 805 
Expert testimony as to, § 526 

Value of Service, § 545, p. 318 
Judicial in respect of, § 29, p. 546 
Advertising contracts, parol or extrinsic evidence, 
Collateral agreements, § 1003, p. 1007 
Rule, application to, § 912 
Affidavits, 

Admissions, acquiescence in, § 297, p. 1064 

Ancient docnments, admissibility as, § 746, p. 662 

Defense, judicial admissions in, §> 302 

Handwritings, comparison, § 613 

Hearsay in respect of, § 194, p. 931 

Judicial admissions by, g 308 

Pedigree, 

Admissibility of statements in, g 232, p. 981 
Proof of declarations as to by, g 226 
Prima facie evidence, § 1032 
Private docnments, compelling production of, g 
756, p. 672 

Secondary evidence as to, 

Contents, loss or destruction as ground for 
admission, g 827 

Proof of loss, destruction, or inaccessibility 
of primary evidence by, g 840 
Self-serving declaration, § 216, p. 948, n. 31 
Weight giveii to, § 1032 

Affinity, declarations as to pedigree, relationship of 
declarant by, g 229 

Aflaimative defenses, burden of proof, g 104, p. 714 
Common-law pleading, § 106 
Equity, g 107 

Special judicial proceedings, g 109 
Affirmative evidence, weight given to, g 1031, p. 1071 
Affirmative proof, 'defined, g 4 

AfPreightinent contract, parol or extrinsic evidence, 
admissibility on question of time for performance 
of, g 853 

Age, 

Animals, esrtimates respectlng as admissible^ g 
493 

Ghurch baptismal records, admissibility of evi¬ 
dence of, g 727 

Circumstantial evidence, admissibility to show, 
g 169 


Age—Continued, 

Declarations, admissibility to establish, § 227, p. 
972 

Demonstrative or real evidence as to, g 609 
Estimates of witness, admissibility, g 493 
Expert testimony as to, 

Animals, g 524 
Documents, § 546, p. 329 

Family tradi tion, admissibility to prove, § 227, 
p. 972 

Former evidence as admissible in case of ex¬ 
treme age of witness, g 396 
Hearsay, admissibility to prove, g 227, p. 972 
Hospital records, admissibility to prove, g 728, 
p. 635 

Inanimate objects, estimates as to aa admissible, 
g 493 

Opinion evidence as to, 

Effects produced by, skilled witnesses, g 480, 
p. 134 

Probative value, g 568, p. 388 
Presumptions, incapacity by reason of, g 147 
Race horses, Year Book aa admissible on question 
of, § 725 

Reputation, admissibility to prove, § 227, p. 972 
Witness, weight of evidence, consideration in 
determining, § 1031, p. 1071, n. 52 
Agents. Principal and agent, post 
Agreements. Contracts, post 

Agricultural Services, expert testimony, value of, g 
545, p. 318 
Agriculture, 

Expert testimony, matters relating to, § 546, p. 
323 

Judicial notice, 

Economic conditions affecting, g 63, p. 646 
Matters pertainlng to, g 29, p. 557 
Opinion evidence relating to, skilled witnesses, § 
475 

Presumptions, regularity of official acts of com- 
misslonera of, g 146, p. 812 

Ailments, opinion evidence as to, third persons, g 513, 
p. 198 

Air, judicial notice, rights to, g 95, p. 694 
Air currents, judicial notice, facts relating to, g 74, 
n. 64 

Aircraft production judicial notice, director of as 
acting through representatives, § 40, n. 67 
Airlines, judicial notice relating to, § 29, p. 563 
Airplanes, 

Hangars, expert testimony, owner as qualified to 
testify to value of, § 545, p. 316 
Judicial notice of, g 81, p. 672 
Pilot, log book, admissibility as official record, 
g 638, p. 493 

Alaska, judicial notice, geographical features, g 32, 
n. 85 
Alcohol, 

Judicial notice, effect on human body, § 75, p. 659 
Ldquor industry, judicial notice in respect of, § 
29, p. 546 
Aldermmi, 

Judicial notice of, § 43, p. 609 
Presumptions, regularity of official acts, g 146, 
p. 810 
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Alienation of affections, res gestae, attendant acts or 
declarations as admissible in action for, § 411, 
p. 33 

Alien enemles, judicial notice, proclamatlon fixlng 
status of, § 41 

Aliens, presumptions, regularity of official action on 
application for visa, § 146, p. 826 
Ali accounts, parol or extrinsic evidence as admissible 
to Show meaning of term, § 962, p. 922 
AU advertislng matter, parol or extrinsic evidence as 
admissible to show meaning of term, § 9^, p. 922 
AU American, meaning of term in realm of sports, 
judicial notice of, | 83, n. 22 
Allergies, judicial notice of, § 79, p. 663, n. 96 
Alleys, 

Judicial notice, location of, § 33, p. 685 
Opinion evidence, admissibility on question of 
condition of, § 448, p. 83 

AUopaths, expert testimony, medlcal matters, § 537, 
p. 265, n. 94 

Allotment of land, declarations in applications for, ad¬ 
missibility on question of pedigree, § 232, p. 981 
Almanacs, 

Admissibility, § 718 
Judicial notice, resort to, § 12, p. 519 
Things properly belonging to, § 100 
Alteration of evidence, presumptions arlsing from, 

§ 153 

Alteration of instruments, 

Books of account, admissibility as aifected, § 685, 
p. 563 

Expert testimony as to, § 546, p. 329 
Foreign judicial record, admissibility of authenti- 
cated copy as affected, § 675 
Inspection of document to determine, § 611 
Parol or extrinsic evidence, 

AdmissibUity to show, § 933 
Explaining or showing consent to, § 1010 
Private documents, admissibility as affected, § 678 
Public records and documents, 

Admissibility as affected, § 646, 647, pp. 509- 
512 

Certlfied copies of, § 651, p. 517 
Amanuenses, book entries by, admissibUity, § 683, p. 

555, n. 46 
Ambiguities, 

Expert testimony, 

Hypothetica! questions, § 551, p. 351 
Weight given to, § 572, p. 426 
Parol or extrinsic evidence, 

AdmissibUity to aid in interpretation, § 969, 
p. 892 

Parties to Instrume^it or obligation, § 988 
Private documents, vtUue as affected by, § 767, 
p. 684 

Anabulances, judicial notice of, § 81, p. 675, n. 2 
Amendment, 

Judicial notice, constitutional amendment, § 16, 
p. 525 

Oflaicial records, eflfect of, § 766, p. 682 
Ordlnances, judicial notice, § 27 
Statutory provisions, judicial notice of, § 16, 
p. 528 

American Experlence Mortality Tables, 

Judicial notice of, § 99, n. 49 K 

Proof of accuracy as essential to admisslon, § 719 
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American Express Company, judicial notice, commerce 
in which engaged, § 29, p. 563, n. 33 
American state papers, admissibility, § 627 
Amnesty, judicial notice, § 13, p. 522, n. 80 
Proclamatlon of, § 41 

Anaesthetic, presumptions, Inability to take, § 124, p. 
739, n. 75 

Anatomy, judicial notice, facts relating to, § 79, p. 662 
Ancient boundaries, 

Declarations as to, admissibUity, § 234 
Parol or extrinsic evidence, establishment of, § 
1007, p. 1021, n. 97 

Ancient documents, §§ 743-752, pp. 661-669 
Abstracts of title, § 746, p. 662 
Account books, § 746, p. 662 
Admissibility, 

In general, § 744 

PuiTposes for which admitted, § 745 
Aflfiidavits, § 746, p. 662 
Age of document, §§ 744, 747 
Antenuptial settlements, § 746, p. 662 
Assignments, § 746, p. 662 
Authentication, proof of authenticity, § 744 
Bonds, § 746, p. 663 

Boundaries, admissibility to prove or disprove 
location of boundary line, § 745 
BuUding restriction agreements, § 746, p. 663 
Certificates attaehed, consideration and determin- 
Ing age, § 747 
Certlfied copies, § 746, p. 664 
Character of instrument, § 746, pp. 662-665 
Church records, § 746, p. 664 
Circumstances showing age, § 747 
Computation of age of Instrument, § 747 
Conclusiveness, § 767, p. 685 
Convenience, rule regarding admission as adopted 
for, § 744 
Copies, 

Rule as extending to, § 746, p. 664 
Use of to establish age, § 747 
Weight given to, § 773 

Custody of document, admissibility as affected, 
§ 748 

Date, conclusiveness as to age, § 747 
Deeds, § 746, p. 663 
Defects, admissibility as affected, § 750 
Defined, § 743 

Bxecutors and administrators, 

AdmissibUity to prove authority of, § 745 
Petitions for appointment of, § 746, p. 663 
Extraneous evidence concei-ning, rejection because 
of, § 752 

EamUy papers, admissibUity of document found, 

§ 748 

Pield notes, § 746, p. 663 

Forgery, extraneous evidence establishing, § 752 
Genuineness, 

Appearance of as essential to admission, § 751 
Dispensing wlth proof of, § 744 
Extraneous evidence attacking, § 752 
Handwriting, 

Admission on proof of, § 744 
Comparlson of, § 617, p. 469 
Heirships, admissibUity to prove matters of, § 746 
Highways, admissibUity to prove exlstence of, § 
745 

Hospital records, § 746, p. 664 
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Ancient documents—Continued, 

Identity,. admissibility on question of, § 745 
Indictments, consideration and determining age, 
§ 747 

Irregularities, admissibility as affected, § 750 
Land certificates, § 746, p. 663 
Lapse of time rendering documents admissible as, 
§ 744 

Leases, § 746, p. 663 
Letters, § 746, p. 663 
Licenses, § 746, p. 663 
Maps, § 746, p. 663 
Marks of age, § 747 
Marriage certificates, § 746, p. 663 
Masonic lodge, entries on minutes of, § 746, p. 664 
Odd Fellows lodge, entries on minutes of, § 746, 
p. 664 

Ownersbip, admissibility on question of, § 745 
Parish records, § 746, p. 664 
Patents, § 746, p. 663 

Pedigree, admissibility to prove matters, of, § 745 

Plats, § 746, p. 663 

Possession, 

Admissibility to prove or disprove, § 745 
Instrument, proof of as essential to admis- 
sion, § 749 

Powers, admissibility to prove existence of, § 745 
Powers of attomey, § 746, p. 663 

Instruments executed under, § 746, p. 664 
Presumptions, § 744 
Antiquity, § 747 

Prima facie evidence, § 767, p. 685 
Private records, admissibility as, § 746, p. 664 
Proof of execution, § 744 
Proof warranting admission of, § 746, p. 662 
Public records, admissibility, § 746, p. 663 
PuiTposes for wbich admitted, § 745 
Receipts, § 746, p. 663 

Recordations, computation of age from date of, 
§ 747 

Rigbt of way, admissibility to prove existence of, 
§ 745 

Secondary evidence, 

Admissibility to prove contents, § 746, p. 664 
Proof of execution as essential to admission, 
§ 836, p. 766 

SherifTs deed, § 746, p. 665 
Statutory provisions, age of documents, § 747 
Subscribing witnesses, proof of handwriting as 
authorizing admission, § 744 
Succession records, § 746, p. 663 
Suspicion, freedom from as essential to admis¬ 
sion, § 751 

Tattered condition, circumstance showing age, § 
747 

Title, admissibility to prove or disprove, § 745 

Trustee’s deed, § 746, p. 665 

Validity, admission as dependent on, § 750 

Weigbt of evidence, § 1033 

Wldowbood, admissibility to prove, § 745 

Wms, § 746, p. 663 

Ancient proceedings, presumptions, validity of, § 144 
Ancillary Instruments, presumptions, knowledge of 
contents, § 150, p. 838, n. 36 
Ancillary proceedings, judicial notice, record, § 50, 
p. 620 

Angina pectoris, judicial notice of, § 79, p. 663, n. 96 


Animal life, judicial notice, phenomena of, § 87 
Animals, 

Age, expert testimony as to, § 524 
Character, 

Mode of proof of, § 433 

Specific acts as admissible on question of, 
§ 436 

Condition, expert testimony as to, § 524 
Demonstrative or real evidence, use of, § 608 
Disposition, oplnion evidence, § 509 
Estimates respecting age, admissibility, § 493 
Expert testimony, § 524 

Condition, weight of opinion, § 569, p. 410 
Owner as qu^ified to testify to value of, § 545, 
p. 316 

Fright, opinion evidence as to, § 509 
Inspection of, § 608 
Opinion evidence, 

Admissibility on issue of damage to, § 447, 
p. 81 

Conduct of, § 491 
Mental state of, § 609 
Physical condition, § 512 
Skilled witnesses, § 476 
Statement of fact as to, § 468 
Suitability for designated work, § 518 
Photographs, admissibility to show physical con¬ 
dition, § 711 

Physical condition, opinion evidence as to, § 612 
Presumptions, avoidance of danger, § 135, p. 773 
Real evidence, use as, § 608 
Reputation, 

Admissibility of evidence as to on question of 
notice to owner, § 434 
Relevancy of evidence as to, § 432 
Res gestae, acts of, § 411, p. 35 
Similar acts or occurrences, habits, of, § 682 
Size, expert testimony as to, § 524 
Speed of, estimate as to as admissible, § 499, p. 165 
Value, relevancy of evidence as to, § 183, p. 903 
Weight, expert testimony as to, § 524 
Anim us of witness, opinion evidence as to, § 510, p. 184 
Annuity contracts, judicial notice in respect of, § 29, 
p. 573 

Annuity tables, 

Admissibility, § 719 
Expert testimony, use of, § 573 
Judicial notice of, § 99 

Answers, admissibility in evidence, § 633, p. 486 
Antecedent govemment, judicial notice, laws of, § 16, 
p. 532 

Ante litem motam, declarations, admissibility, § 228 
Antenuptial agreements or settlements, 

Ancient documents, admissibility as, § 746, p. 662 
Degree of proof required to establish, § 1023 
Parol or extrinsic evidence, collateral agreements 
relating to, § 1003, p. 1007 
Anthrax, judicial notice of, § 79, p. 666 
Anticipatory breach, letters, admissibility to show an- 
ticipatory breach of contract, § 703, p. 604 
Antipathy, demonstrative or real evidence, unduly ex- 
citing, § 602 

Ants, judicial notice respecting, § 87 
Apartment buildings, judicial notice in respect of, 
§ 29, p. 549 

Apparent interest, dedaration against interest admis¬ 
sible as against, § 219, p. 963 
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Appeal and error, 

Burden of proof, mistalce In assuming as cor- 
rectible on appeal, § 104, p. 713 
Demonstrative or real evidence, review in respect 
of, § 602 

Jndicial notice, § 13, p. 521 

Record on prior appeal, | 50, p. 621 
Appeal bonds, liandwritings, comparison, § 613 
Appearance, 

Bonds, handwrltings, comparison, § 613 
Inferenees from, admissibility, § 489 
Opinion evidence, admissibility of evidence as to 
appearance of particnlar place, § 471, p. 117 
Parol or extrinsic evidence, admissibility to con- 
tradict recitals showing entry of, § 870, p. 
801 

Presumptions, regularity of entry of, § 145, p. 797 
Appliances, expert testimony, 

Condition and repair of, § 527 
Management and operatlon of, f 533, pp. 235-238 
Appointment to office, judicial notice of, § 51 
Appraisal, 

Judicial admission by, § 300, p. 1069 
Prima facie evidence of value, § 1049, p. 1136 
Real estate, amoimt of as relevant on question of 
value of land, | 182, p. 889 
Relevancy, amoimt of as relevant on question of 
value of personalty, § 183, p. 899 
Appraisers, presumptions, regularity of official aets, 
§ 146, p. 810 

Approximation, extrinsic evidence as admissible to 
Show meaning of, § 962, p. 926 
Appurtenances, 

Parol or extrinsic evidence, 

Admissibility to Show meaning of, § 962, p. 
924 

Description of, § 1007, p. 1018 
Arbitration and award, 

Admissions, offer of, § 285, p. 1044 

Degree of proof required to sustain award, § 1023 

Parol or extrinsic evidence, 

Admissibility in connection with matters of, 
f 893 

Adnoissibility on question of authority of ar- 
bitrators, § 976 

Admissibility to show contents of submission 
to, § 803, p. 733 

Collateral agreement, § 1003, p. 1007 
Identification of matters submitted to arbi- 
trators, § 1007, p. 1020 

Presumptions, regularity of acts of board of, § 
146, p. 811 

Secondary evidence, copies of agreement to sub¬ 
ruit to, § 814 

Arbitration clauses, judicial notice resirecting, § 28, 
p. 544, n. 51 
Arbitrators, 

. Admission made before, voluntary character as 
affected, § 278 

Former evidence given before, admissibility, § 386 
Architects, 

Admissions by, binding effect on owner, § 351, p. 
1125 

Expert testimony, value of Services, § 545, p. 320 
Area, 

Estimate of, admissibility, § 503, p. 164 
Judicial notice as to, § 32, n. 84 


Areaways, opinion evidence, admissibility on question 
of safety or danger of, § 448, p. 86 
Argument of counsel, demonstrative or real evidence, 
exhibition of injury during, § 610 
Argumentativeness, 

Expert testimony, 

Hypothetical questions, § 551, p. 352 
Answers to, § 557 
Arid land, judicial notice of, § 32 
Army, judicial notice of regulations of, § 39, p. 600 
Army discharge, official document, admissibility as, 
§ 638, p. 494, n. 29 

Army Service, declarations, admissibility to prove, 
§ 231 

Arrest, judicial notice, privUeged from airrest of mem- 
ber of legislature, § 43, p. 608 
Art, judicial notice, matters of, § 71 
Art terms, judicial notice of, § 67 
Arteriosclerosis, judicial notice of, § 79, p. 663, n. 96 
Artesian, parol or extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 922 
Article, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 922 
Articles of incorporation, certified copy, admissibility 
to prove, § 661, p. 516; § 660, p. 623, n. 94 
Artificial presumptions, defined, § 115 
Asphyxiation, opinion evidence, statements respecting 
cause of as admissible, § 471, p. 113 
Assault and battery, res gestae, attendant acts and 
declarations as admissible as part of, § 411, p. 33 
Assessed valuation, real property, condusiveness in 
determining value, § 1049, p. 1138 
Assessment Insurance companies, judicial notice as to, 
§ 29, p. 574 

Assessment of taxes, judicial notice of, § 54, p. 633 
Assessment rollsi, parol or extrinsic evidence, explana- 
tion of application or description in, § 1007, p. 
1020 

Assessments, 

Admissions by, § 283, p. 1034 
Real estate, amount of as relevant on question 
of value of land, § 182, p., 889 
Relevancy, amount of as relevant on question 
of value of personalty, § 183, p. 899 
Assessors, 

Expert testimony, value of real property, § 545, 
p. 304, n. 8 

Judicial notice of, § 37, p. 598, n. 6 
Assignments, 

Admissibility in evidence, § 732, p. 640 
Admissions, competency of admissions by as- 
signors, § 333 

Ancient documents, admissibility as, § 746, p. 662 
Consideration, parol or extrinsic evidence as to, 
§ 952, p. 881 

Insurance policies, judicial notice as to assign- 
ability, § 29, p. 573 

Land clalms, certified copies of as admissible, 
§ 658 

Lease, parol evidence as admissible to show, §§ 
797, 919 

Parol or extrinsic evidence as to, 

Admissibility to prove contents of, § 792, p. 
723 

Admissibility to show, leases, § 919 
Collateral agreement, § 1003, p. 932 
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Assignments—Continued, 

Consideratiori, § 952, p. 881 

Controversies involving strangers or third 
parties, § 861, p. 794 

Bntire agreement not expressed in instru- 
ment, § 1013, p. 1032 
Fraud In connection with, § 979, p. 947 
Identification of property covered by, § 1007, 

p. 1018 

Mistake, § 978, p. 939 
Rule excluding as applying to, § 894 
Secondary evidence, loss or destruction as 
grounds for admission of, § 826 

Assigns, parol or extrinsic evidence as admissible to 
Show meaning, § 962, p. 922 
Associations, 

Books and records of, 

Admissibllity, § 701 

Parol evidence as admissible to prove con- 
tents, § 811 

Secondary evidence, loss or destruction of 
as groiind for admission, § 826 
Conclusions of witness as - to membership in, 
admissibility, § 453, p. 91 
Judicial notice, post 
Parol or extrinsic evidence, 

Admissibility to show meaning, § 962, p. 

922 

Rules of, admissibility, § 960, p. 911 
Assumption of indebtedness, sales of realty, parol 
evidence in respect to collateral agreement for, 

§ 1003, p. 1004 

Assumption of risk, opinion evidence, admissibility 
on question of, % 448, p. 84 

Assumptions, verdict or findings resting on, § 1042, 
p. 1121 

Asylums, parol or extrinsic evidence, admissibility 
to explain entries made by physicians in ward 
book of, § 891 
Attachment, 

Parol or extrinsic evidence, 

Admissibility to Show meaning of term, § 

962, p. 922 

Identification of property attached, § 1007, 

p. 1020 

Presumptions, regularity of oflficial action in is- 
suance of, § 146, p. 825 

Secondary evidence as to, loss or destruction as 
ground, § 827 

Attempts, handwritlngs, testimony as to attempt to 
disguise in comparison of,*§ 619 
Attendant circumstances, §§ 694-597 
Capability, § 594 

Coordinate action, admissibility to establish Sys¬ 
tem of, § 697 

Preseuce at given locality, $ 696 
Probative value, skill, § 595 
Skill, § 595 

System of coordinate action, admissibility to 
establish, § 597 

Attendants, bodily condition, statements made in 
presence of as admissible, § 246, p. 994 
Attestation, 

Judicial records, 

Porm of, § 665r P- 531 

Sister States, federal statutes, § 670, p. 538 
82C.J.S.-74 1169 


Attesting witnesses, opinion evidence by, § 507, p. 182 
Attorney general, 

Judicial notice of, § 37, p. 596 
Opinions of, § 17 

Presumptions, regularity of oflficial acts, § 146, 

p. 811 
Attomeys, 

Admissions by, § 361, pp. 1135-1138 
Conclusiveness, § 381, p. 1175 
Making to, § 271 

Best evidence rule, application to appointment of, 
§ 803, p. 730 

Book entries, admissibility, § 683, p. 555 
Expert testimony, 

Conduct and duties of, § 532 
Market value of property, § 546, p. 300 
Testamentary capacity, § 537, p. 266, n. 13 
Value of Services, § 545, p. 320 

Qualiflications of witness as to, § 546, p. 

321 

Fees, judicial notice, original record judicially 
notice on petition for allowance, § 50, p. 623 
Former evidence, notes taken by counsel as 
competent memoranda of proof of, § 399 
Judicial admissions, § 361, p. 1136 
Binding effect on, § 299 
Pleadings prepared by, § 303, p. 1078 
Judicial notice in respect of, § 48, p. 616 
Value of Services, § 101, p. 706 
Opinion evidence by, statements relating to legal 
matters, § 479 

Parol evidence rule, application to contracts 
betw.een, § 006, n. 62 

Presumptions, regularity of oflficial acts, § 146, 

p. 811 

Res gestae, declarations respecting reasons for 
suing out writ as admissible as part of, § 
410, p. 28, n. 76 

Secondary eviderce, notice to pfoduce primary 
evidence as prerequisite to admission given 
to, § 846 

Self-serving declarations, statements made by 
attorney in behalf of Client, § 216, p. 957 
Auction sales, 

Parol evidence rule, printed conditions of sale 
as within, § 925 

Real estate, price obtalned as relevant on ques¬ 
tion ©f value, § 182, p. 886 
Relevancy, amount realized as relevant on ques¬ 
tion of value of personalty, § 183, p. 896 
Auctioneers, judicial notice in respect of, § 29, p. 
546 

Audit of books, admissions by, § 283, p. 1037 
Auditors, 

Judicial notice of, § 37, p. 596 
County, § 37, p. 597 

Presumptions, regularity of oflficial acts, § 146, 
p. 811 

Reports of, admissibility, § 732, p. 642 
Authenticated copies, parol or extrinsic evidence, con- 
tradiction by, § 888 
Authentication, 

Abstracts of title, admissibility of authenticated 
abstracts, § 662 

Admiralty records, admissibility, § 675 
Ancient documents, proof of authenticity, § 744 
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Authentication—Continued, 

Book entries, 

Admissibility as dependent on, entries by 
clerks and tbird persons, § 693, p. 575 
Clerks and tbird persons, § 693, p. 579 
Proof of as essentlal to admission, § 684, p. 
556 

Corporate books and records, necessity, § 700 
Deatb certificate, admissibility requiring, § 661, 
p. 517 

Diagram, § 730, p. 638 

Documentary evidence^ pr^iminary proof of, § 
625 

Federal records, § 666 
Foreign courts, records of, J 634 
Foreign documents or records, $ 675 
Hospital records, admissibility as dependent on, 
§ 728, p. 635 

Judieial records and proceedings, post 
Ijand ofiSce records, admissibility of autbenticated 
copy, § 658 

Letter, § 706, pp. 606-610 

Beply letter as admlssible without proof of 
autbenticity, § 706, p. 609 
Maps, necessity, § 730, p. 638 
Nonjndicial records, sister state, § 673 
Oflacial records or documents, necessity of, § 643, 
pp. 506-509 

Pension declaration, copies of, § 666 , n. 60 
Plats, necessity, § 730, p. 640 
Private documents, post 
Private writlngs, records of, § 659 
Public grants, autbenticated copies as admissible, 
§ 658 

Public records and documents, 

AdmissibUity as requiring, §§ 649-651, pp. 
512-517 

Sister state, §§ 667-673, pp. 535-545 
State records, federal court, § 674 
Statutory provisions, private document, § 733, 
p. 649 

Telegrams, necessity of, § 706, pp, 606-610 
X-ray pbotograpbs, § 712, p. 616 
Automobile buslness, judieial notice in respect of, 

§ 29, p. 546 

Automobile “Red Book”, admissibility, § 717, n. 82 
Automobile registration, certified copy, admissibility, 

§ 651, p. 516, n. 99 
Automobiles, 

Expert testimony, 

Management and operation of, § 533, p. 237 
Owner as qualified to testify to value, § 545 , 
p. 316 

Value of, § 545, p. 307 

Presumptious, driver as baving knowledge of 
law, § 132, p. 756, n. 93 

Autopsy, 

Adinisslons by refusal to permit, § 293 
Expert testimony, 

Opinion based on, § 536, p. 261 
Resuit of, § 534, p. 250 

Opinion evidence as to, conflict in, § 572, p. 423, 
n. 97 

Average, paroT or extrinsic evidence as admissible 
to sbow meaning of, § 962, p. 922 
Aviatlon, expert testimcmy, matters relating to § 
546, p. 335 ‘ , 


Avoidance, burden of proof as to matters in, § 104 ^ 
p. 714 

Avoidance of danger, presumptions as to, § 135, pp. 
772-776 

Bacteriology, expert testimony, matters relating to, 
§ 546, p. 324, n. 65 
Bad faitb, 

Admission indicating, admissibility, § 276 
Presumptions as to, § 126 

Destruction or mutilatlon of evidence, § 163 
Public official, § 146, p. 806, n. 95 
Baggage, judidal notice as to, passenger trains, § 
29, p. 566 

Baggagemen, expert testimony, railroad matters, § 
544, p. 277 
Bail, 

Bonds, bandwrltings, comparlson, § 613 
Secondary evidence as to, loss or destruction as 
ground for admission, § 827 
Ballments, 

Admissions as to, agent, § 351, p. 1125 
Declarations relating to, admissibility, § 261 
Parol evidence fule, application to, § 903 
Bakerles, judieial notice respectlng, § 29, p. 547 
Ballast cars, expert testimony, operation of wlnding 
device on, § 533, p. 236 
Ballots, official record, § 638, p. 493 
Banana peelings, judieial notice of, | 75, p. 657, n. 69 
Banana trees, judieial notice, capability of bolding 
water, § 88 
Bank commissioners, 

Judieial notice, § 37, p. 696 
Records of, § 36, n. 31 

Bank examiners’ reports, official record, admissibility 
as, § 638, p. 493 

Bank moratorium, judieial notice of, § 41, n. 93 
Bank stock, presumptions, value of, § 150, p. 841, n. 
76 

Banking bours, judieial notice as to, § 29, p. 562 
Bankruptcy, • 

Admissibility of evidence in subsequent proceed- 
ing, § 385, p. 1191 

Best evidence rule, application to proceedings in, 

§ 809 

Hearsay, scbedules ffied in, S 194, p. 932 
Judieial admissions proceedlng, § 299 
Judidal notbse, 

Powers of receiver appointed by court of, § 
48, p. 616 

Proceedings in other courts as judicially no- 
ticed, § 60, p. 628 

Official documents, appraisements and inventories 
as, § 638, p. 493 

Parol evidence, admissibility, § 809, p. 739 
Presumptions, 

Regularity of acts of officlals, § 146, p. 811 
Trustee’s knowledge of law, § 132, p. 756, 
n. 93 

Records, admissibility in state courts, § 666 
Banks and banking, 

Book entries for banks, 

Admissibility, § 683, p. 555 
Tbird persons making, § 692 
Books and records of, admissibility, § 700 
Certificates of deposits, post. 

Olearings, Judieial notice as to, § 29, p. 561 
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Banlsis and Banking—CJontinued, 

Olosing doors, judiciai notice as to failure, § 
29, p. 560, n. 7 

CoUections, judiciai notice as to, § 29, p. 561 
Commercial paper, judiciai notice in respect to 
dealings in, § 29, p. 661 

Customs and usages, opinion evldence as to by 
skilled witnesses, § 483, p. 140 
Deposits slips, post. 

Depoeits, judiciai notice as to, § 29, p. 561 
Expert testimony, value of assets, § 545, p. 308 
Hours» judiciai notice as to, § 29, p. 562 
Insolvency, judiciai notice as to facts of, § 29, 
p. 562 

Interest on deposits, judiciai notice as to, § 29, 
p. 561 

Judiciai notice, 

Dissolution of banking flnn, § 77 
Economic conditions afifecting, § 63, p. 646 
Matters relating to, § 29, p. 560 
Proclamation closing all banks, § 41 
Liquidation, judiciai notice as to, § 29, p. 562, n. 
21 

Loans and discounts, judiciai notice as to, § 29, 

p. 561 

Parol or extrinsie evidence, coUateral agreements 
with respect to contracts wlth depositors or 
customers, § 1003, p. 1007 
Passbooks, judiciai notice as to balancing, § 29, 
p. 661 

Presumptions, regularity of offlclal acts of com- 
missioners of banking, g 146, p. 813 
Baptlsmal certificate, 

Conclusiveness, date of birtb, § 766, p. 683 
Poreign countries, authenticated copies of, g 675 
Ofllcial document, authentication as essential to 
admission as, g 643, p. 506, n. 82 
Weight as evidence, § 10^ 

Baptismal registers, admisslbility, § 727 
Baptisms, public records or documents, g 623 
Barber shops, Judiciai notice in respect of, g 29, p. 
547 

Barrel, parol or extrinsie evidence as admissible to 
Show meaning of, g 962, p. 922 
Bare preponderance of evidence, sufflciency, g 1020, 
p. 1049 

Baseball, judiciai notice of, g 83 
Baseball guide, admissibility, g 717, n. 84 
Base lines, surveys, judiciai notice of, g 53 
Basis, presumption of fact, g 116, p. 727 
Bastards, declaration as to, admissibility, g 229 
Bayo, extrinsie evidence as admissible to explain 
meaning of, § 962, p. 926 

Bays, judiciai notice, tidal or nontidal character of, 
g 33, p. 579 

Beaches, reputation, admissibility of evidence as to, 
g 196 

Beach-front hotel, expert testimony as to value, quali- 
fications of witness, g 545, p. 301, n. 89 
Beautiful scenery, value, judiciai notice as to, g 101, 
p. 702, n. 88 

Beauty parlors, judiciai notice in respect of, g 29, p. 
547 

Bedside notes, interne, public record or document, 
§ 626, n. 39 

Beer, judiciai notice, intoxicating character of, g 75, 
p. 659 


Beer coolers, expert testimony, owner as qualifled to 
testify to value, g 545, p. 316 
Benefits, presumptions, acceptance of, § 120 
Best evidence, §§ 776-850, pp. 701-784 

See, also, Secondary evidence, post 
Admissibility of best evidence obtainable, g 779 
Admissions against interest, rule as applying to, 
g 788 

Advertisement, g 805 

Agents, rule as applicable to appointment of, g 
803, P- 730 

Arbitration and award, submission to, § 803, p. 
733 

Attomey and Client, rule as applicable to ap¬ 
pointment of, g 803, p. 730 
Bankruptcy proceedings, application of rule, § 
809, p. 739 

Bilis of lading, rule as applied to, g 792, p. 717 
Birth, rule as applicable to, proof of, § 803, p. 
732 

Books of account, g 792, p. 720 
Boundaries, rule as applicable to, § 798 
Civil Service commission, rules of, § 808 
CoUateral _ matters, application of rule as to 
evidence relating to, § 781 
CoUateral writings, rule as applicable to, § 787 
Contracts, rule as applicable to, g 792, p. 717 
Corporate records, contents of, § 810, p. 742 
Death, rule as appUcable in effect of proof of, 
g 803, p. 732 

Deeds, title to real property, § 794 
Defined, g 776 

Be jure oflGicers, appointment of, § 806 
Documentary evidence, 

Conflnement of rule to, g 782 
Rule as applicable to, g 777 
Drawings, rule as applicable to, § 792, p. 718 
Elections, rule as applicable to, § 806 
Exclusion of evidence under rule as to, § 778 
Prerequisite, g 780 
Hearsay, g 782 

Highest degree of proof, g 777 
Identity, 

Records and registers as, g 807, p. 735 
Rule as applicable to, § 803, p. 730 
Insurance, rule as applicable to application for, 
g 792, p. 718 

Judiciai records, proof of, g§ 807, 809 
Justice courts, proceedings in, g 809, p. 740 
Labeis attached to jugs or decanters, g 792, p. 724 
Land office records, g 808 
Limitations of rule, § 778 
Magistrates, proceedings before, g 809, p. 740 
Maps, application of rule to, § 792, p. 718 
Marks and brands, application of rule to, g 792, 
p. 724 

Marriage, rule as applicable to, g 803, p. 732 
Mortgages, title to real property, g 794 
Negative, rule as appUcable to proof of, g 790 
Newspaper, rule as applicable in effect to proof 
of content, g 805 

Notice, application of rule to, g 792, p, 720 
Official records and documents, rule as appUcable 
to, g 808 

Origin of rule, g 777, n. 37 
Original writing as, g 813 
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Parol evidence, nile as appUed to, § 782 

Particular facts and transactions to which rule 
applicable, §§ 793-803. pp. 724-733 
Partnership, nile as applicable to existence of, 
§ 803, p. 731 

Patents, title to real property, § 794 
Peace offlcers, applicatlon of rule to appointment 
of, § 806 

Physical objects, applieation of nile to evidence 
of, § 782 

Prereqnisite to exclusion under rule as to, | 780 
Private writings, nile as applied to, § 792, p. 717 
Probate courts, proceedings in, § 809, p. 740 
Probative value, § 782 

Production of all existing evidence as essential, 
§ 778 

Public writings, rule as applicable to, §§ 804-806 
Railroad ticket^ rule as applicable to, § 792, p. 
718 

Record, facts appearing of, § 807, p. 734 
Relaxation rule as to, § 778 
Relevancy, § 782 
Scale bilis, § 792, p. 724 
Schedule of fares, carriers, § 808 • 

Secretary of state, proof of records in offlce of, 
§ 808 

State geological survey, records of, § 808 
Strongest possible evidence as required, § 778 
Subscription, § 792, p. 718 
Surveys, rule as applicable to, § 792, p. 718 
Tag of valise, words written on, § 792, p. 724 
Tax lists, records of, § 808 
Telegrams, contents of, § 792, p. 719 
Title, § 794 

Unimpeached writing, acceptance of, § 786 
Value, § 777, n, 37; § 1049, p. 1136 
Waiver, original as, § 818 
Weather bureau record, f 808 
Wills, title to real property, § 794 
Writings not within rule as to, § 792, p, 724 
Written evidence of, § 785 

Betterment assessments, relevancy on question of val¬ 
ue of real estate, § 182, p. 890 
Betting, parol evidence, adnaissibility as to terms of 
bet, § 792, p. 724 
Bias of witness, 

Weight of positive or negative evidence as af- 
fected by, § 1037, p, 1088 
Weight of testlmony as affected by, § 1031, p, 1073 
Bible, judicial notice, salient facts conceming, § 93 
Bible entries, 

Pedigree, admissibility on issue of, § 232, p, 981 
Secondary evidence as to, competency as required 
to be shown, § 835, n. 35 
Value of as proof of pedigree, § 1048 
Bicycles, 

Expert testimony, 

Owner as qualifled to testify to value, § 645, 
p. 316 

Value of, § 645, p. 308 
Judicial notice of, § 81, p. 672 
Big Vein Cumberland coal, extrinslc evi^tence as ad- 
missible to show meaning of, $ 962, p. 926 
Bigamy, opinion evidence as to. admissibility, § 471, 

p. 120 


Bilis and notes, 

Acceptance, parol evidence as admissible to show, 
§ 397, p. 863 
Admissions, 

Acquiescence in, § 297, p. 1065 
Promissory note as, § 283, p. 1033 
Amount of payment, parol evidence of collateral 
agreement conceming, § 1003, p. 988 
Conditional promise to pay, parole evidence as 
admissible to show, § 1003, p. 989 
Conditions precedent, parol evidence as admissible 
I to Show, § 937, pp. 860-863 

Consideration, parol evidence as admissible to 
Show, § 951, pp. 878-881 

DeliveiT» conditions precedent, parol evidence as 
admissible to show, § 937, p. 861 
Expert testimony, value of, § 545, p. 308. 

Interest, parol evidence of collateral agreements 
conceming, § 1003, p. 988 
Manner of payment, pai*ol evidence conceming, § 
1003, p. 989 

Parol or extrinsic evidence, § 895, pp. 811-814 
Admissibility to prove contents, § 792, p. 723 
Oapacity in which executed shown by, § 990 
Collateral agreement, § 1003, p. 982 
Consideration. § 951, pp. 878^1 
Entire agreement not expressed in instru- 
ment, § 1013, p. 1032 
Fraud in connection with, § 979, p. 947 
Mistake shown by, § 978, p. 939 
Obligation or liability on, § 1003, p. 985 
Payment, § 802 

Representative capacity, showing execution 
in, § 990 

Subsequent agreement, § 1006, p. 1011 
Varying or contradicting by, § 895, pp. 811- 
814 

Place of payment, parol evidence of collateral 
agreement as to, § 1003, p. 988 
Presumptions, 

Law merchant as to, § 133, p. 764, n. 36 
Nonproduction of, § 156, p. 851, n. 91 
Regularity, § 150, p. 843 
Value of, § 150, p. 841 

Prior or contemporaneous collateral agreements 
in respect of, parol evidence as to, § 1003, 
p. 982 . 

Relevancy, independently relevant statements in 
as admissible, § 240 

Secondary evidence, loss or destruction of as 
grounds for admission, § 826 
Time of payment, parol evidence, of collateral 
agreement conceming, § 1003, p. 989 
Bilis of exceptions, 

Admissibility in evidence, § 732, p, 640 
Former evidence, sufiSciency as proof of, § 400 
Judicial record as including, § 633, p. 484 
Parol or extrinsic evidence, admissibility to vary 
date of acknowledgment of seiwice, § 870, p. 
801 

Bilis of exchange. BillS and' notes, ante' 

Bilis of lading, 

Admissibility, § 732,’p. 641 

Admissions by, § 382, p. 1036 

Best evidence rule, applieation to, 8 792, p. 717 

Conclusiveness, § 767, p. 685 
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Bilis of ladlng—Continued, 

Judicia! notice, § 28, p. 545; § 29, p. 564 
Attaching to drafts, § 29, p. 562, n. 19 
Parol or extrinsic evidence, 

Admissibility to prove contenta of, § 792, p. 
723 

Entire agreement not expressed in instru- 
ment, § 1013, p. 1033 
Rule, application to, § 905 
Presumptions, 

Nonproduction of, § 156, p. 851, n. 91 
Ownership of one named as consignee, § 150, 
p. 841 

Prima facie evidence, § 767, p. 685 
Relevancy, independently relevant statements in 
as admissible, § 240 

Secondary evidence, copies excluded as, § 814 
Bilis of parcels, parol or extrinsic evidence, admis¬ 
sibility to explain, § 928 

Bili of particulars, judicial admisslons in, § 301 
Bilis of sale, 

Admissibility, § 732, p. 641 
Admissions in, § 283, p. 1037 

Acquiescence in, § 297, p. 1064 
Certified copies of, admissibility, § 660, p. 523 
CJonclusive effect of, § 896 

Future contingeney parol evidence as admissible to 
Show delivery pursuant to happening of, § 938 
Parol or extrinsic evidence, § 896 

Conditions precedent, admissibility to annex 
to, § 938 

Consideration, § 952, p. 881 
Controversies involving strangers or third 
parties, § 861, p. 795 

Debts secured, Identification of, § 1007, p. 
1019 

Entire agreement not expressed in instru- 
ment, § 1013, p. 1033 

Fraud in connection with shown by, § 979, p. 
948 

Identification of property covered by, § 1007, 

p. 1018 

Subsequent agi-eements relating to, § 1006, p, 
1013 

Warranty, § 806 

Secondary evidence, loss or destruction of as 
grounds for admission, § 826 
Title or interest conveyed, parol evidence as ad¬ 
missible on question of, § 896 
Bilis receivable, parol or extrinsic evidence as admis¬ 
sible to Show meaning of term, § 962, p. 922 
Birth, 

Best evidence rule, application of, § 803, p. 732 
Circumstantia! evidence, establishment by, § 170 
Declarations as to, admissibility, § 227, p. 970 
Presumptions, child as presumed born alive, § 141 
Private documents, recitals as to as competent, § 
677 

Public records and documents, registers of, § 623 
Reputation, proof by, § 232, p. 982 
Tradition, admissibility to prove, § 232, p. 983 
Birth certificate, 

Certified copy, admissibility, § 651, p. 516, n. 92 
Church i-egister, competency, 8 727 
Concluslveness, 8 766, p. 682, 

Foreign registers of birth, authenticated copies 
of. § 676 


Birth certificate—Continued, 

Official document, admissibility as, § 638, p. 496 
Parol or extrinsic evidence, contradiction by, 8 
889 

Prima facie evidence of facts recited, 8 766, p. 682 
Weight as evidence, § 1048 

Birth record, prima facie evidence of fact shovm, 8 
644 

Birth statistics, judicial notice of, § 97 
Blackmail, opinion evidence as to, admissibility, 8 471, 
p. 125 

Blank contracts, parol evidence rule, application to, § 
902 

Blank indorsements, parol or extrinsic evidence, ad¬ 
missibility to Show nature of liability, 8 085, p. 
957 

Blind Crossing, conclusion of witness as to whether 
intersection constitutes, admissibility, 8 453, p. 
93 

Blocks, 

Judicial notice of, § 33, p. 585 
Parol or extrinsic evidence as admissible to Show 
meaning of, 8 962, p. 922 

Blood, 

Expert testimony, 

Facts ascertained by Chemical analysis of, 
§ 546, p. 325 

Stain as having been made by human blood, 8 
634, p. 250 

Records, public records, admissibility as, § 037, 
•n. 5 

Bloodhound, competency of evidence as to trailing by, 
§ 186 

Blueprints, 

Admissibility in evidence, 8 730, p. 637, n. 97 
Hearsay as to, § 194, p. 935 
Originals, admissibility as, 8 818 
Presumptions arising from nonproduction of, 8 
156, p. Sol, n. 91 

Board measure, extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 926 
Board of education, judicial notice of, county, § 37, p. 
597 

Boarding houses, judicial notice in respect of, 8 29, p. 
549 

Boards, presumptions, regularity of ofldcial acts of, 8 
a46, p. 810 

Boat landings, opinion evidence, admissibility on ques¬ 
tion of safety or danger of, 8 448, p. 86 
Boats. Vessels, i)ost 
Bodily condition, 

Attendant, statements made in hearing of as ad¬ 
missible, 8 246, p. 994 

Bystanders, statements respecting in presence of 
as admissible, § 246, p. 994 
Circumstantial evidence, statements fairly indica¬ 
tive of existence of conditions admissible as. 
8 242 

Declarations, post 

Husband and wife, statements made in hearing of 
spouse as to, admissibility, 8 246, p. 994 
Narrative statements as to, admissibility, 8 245 
' Nurses, statements made in hearing of as admis¬ 
sible, 8 246, p. 994 

Opinion evidence, questlons as to, 8 547 
' Parents, statements made in presence as to as ad¬ 
missible, 8 246, p. 994 
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Bodily infirmlty, former evidence as admissible In 
case of, § 396 

Boilers, expert testimony, management and operation 
of, § 533, p. 235 
Bonds, 

Admissibility, § 732, p. 641 

Ancient documents, admissibility as, § 746, p. 663 
Expert testimony, yalue of, § 546, p. 309 
Parol or extrinsic evidence, § 897 

Admissibility to prove contents, | 792, p. 723 
Collateral agreements res 5 )ecting, § 1003, p, 
1007 

Conditions precedent, admissibility to show, 
% 939 

Consideration, | 952, p. 882 
Entire agreement not expressed In instru- 
ment, § 1013, p. 1033 

Fraiid in connection witb shown by, § 979, p. 
948 

Identification of property covered by, § 1007, 

p. 1018 

Mlstake shown by, § 978, p. 940 
Presumptions, regnlarity of, § 150, p. 843 
Secondary evidence, 

Copies excluded as, § 814 
liOss or destruction of as gronnds for admls- 
sion, § 826 

Bonus, parol or extrinsic evidence, admissibility to 
Show meaning of, § 962, p. 922 
Book entries, §§ 682-698, pp. 562-592 

Absence of entry, negative as shown by, § 687 
Admission, § 694, pp. 582-585 

Correctness of accounts established by, § 684, 
p. 558 

Adverse parties, recelved as admisslons of, § 694, 
p. 584 

Affirmative entries, absence of as establlshlng 
negative, § 687 
Agent, charges against, § 688 
Alterations, admissibility as affected, § 685, p. 
563 

Amanuenses, admissibility of entries by, § 683, p. 
555, n. 46 

Amount charged, | 689 

Attomeys, admissibility, § 683, p. 555 

Authentication, 

Entries by clerks and third persons, § 693, pp, 
675, 579 

Foundation laid by proof of, § 684, p, 556 
Banks and banking, 

Admissibility, § 683, p. 655 
Third persons making, § 692 
Best evidence, § 792, p. 720 

Billiard tables, admissibility of books of keeper 
of, § 683, p. 656 

Brokers, third persons making, § 692 
Card index record as admissible as, § 686, p. 562 
iCarriers, third persons making, § 692 
Cash items or dealings, admissibility to prove, § 
686, p. 569 

Oash register, records of as admissible as, § 685, 
p. 560 

Oasual sales, admissibility of entries of, § 686, p. 
667 

Certainty of charges, § 686 
Character, proof of as essential to admission, § 
684, p. 556 


Book entries—Oontinued, 

Check book stubs, competency, § 685, p. 662 
Clerks, 

Admissibility in case, of entry by, § 692 
Admissions by, § 694, p. 684 
Exclusion on grounds of keeping, § 684, p. 
558 

Requisltes to admissibility, § 693, pp. 574r-682 
Collateral matters, admissibility to prove, § 686, 

p. 668 

Completeness, 

Accounts, § 686, p. 664 

Entries by clerks and third persons, § 693, p. 
576 

Condusiveness, § 768 

Connection with business, necessity of, § 686, p. 
567 

Contemporaneous transaction, § 690 
Third persons making, § 692 
Continuous transaction, time of making, § 690 
Contradiction, condusiveness in absence of, § 768 
Cooperation in making entry, 

Effect of, § 693, p. 580 

Entries by derks and third persons, § 683, 
p. 678 
Correctness, 

Admission as dependent on, entries by derks 
and third persons, § 693, p. 575 
Proof of as essential to admission, § 684, pp. 
556, 558 

Corroboration of account, § 683, p. 564 
Course of business, regular entries made in, § 683, 
p. 564 

Credibility, impeachment, § 691 
Creditors, probity of shopbooks established by 
testimony of, § 684, p. 558 
Credits, admissibility in respect to account of, § 
686, p. 667 

Dates, necessity of showing, § 685, p. 564 
Daybook, 

Admissibility as requiring keeping regularly 
in manner of, § 685, p. 660 
Production of ledger in connection with, § 
686, p. 561 

Death, supplemental testimony respecting entries 
by derks and third persons as not required 
in case of, § 693, p. 579 

Deceased persons, supporting by oath of personal 
representative, § ^4, p. 557 
Dellvery of goods, 

Admissibility for purpose of seUing, § 686, p. 
567 

Proof of, § 684, p. 659 

Ddivei-y slips constituting original entries, § 685, 
p. 661, n. 40 

Destroyed origlnals, admissibility of copies, § 685, 
p. 565 

Diaries, admissibility of entries made in, § 685, 
p. 562 

Drinking habits of bookkeeper, admissibility of 
testimony as to, § 691 

Duplicate charges, competency, § 685, p. 565 
Employees, entries made from temporary memo¬ 
randa fumlshed by, § 685, p. 666 
Erasures, a^issibility as affected by, marks of, 
§ 685, p. 562 
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Book entries—Oontinued, 

Establishment of correctness of accounts, neces- 
sity of, § 684, p. 558 

Estoppel, admissibility in case of estoppel to deny 
correctness, § 684, p. 558 
Explanation, 

CJonclusiveness in absence of, § 768 
Entries by clerks and third persons, § 693, 
p. 578 

Farmers, admissibility, § 683, p. 555 
Form of accoimt, § 685, pp. 559-567 
Form of entries, estoppel to object to, § 694, p. 
583 

Foundation for admisslon, § 682; § 684, p. 556 
Entries by clerks and third persons, § 693, p. 
576 

Gamblers, admissibility, § 683, p. 556 
Giant charges, § 688 

Goods delivered, admissibility for purpose of 
proving charges for, § 686, p. 567 
Gristmills, keepers of, § 683, p. 555 
Guardian and ward, admissibility of accounts of 
guardian kept with ward, § 683, p. 556 
Handwriting, 

Admissibility on proof of, entries by clerks 
or third persons, § 693, p. 581 
Proof of as warranting admission, § 684, p. 
557 


Hearsay, 

Reception as exception to rule, § 683, p. 553 
Third persons making, § 692 
Honesty, admissibility requiring showing of, § 685, 
p. 562 

Identification of books, 

Entries by clerks and third persons, § 693 
Necessity of, § 684, p. 557 
Impeachment, § 691 

Independent recollection of transactlon entered, 
necessity of, § 693, p. 580 
Insane persons, 

Supplemental testimony respectlng entries by 
clerks and third persons as not required 
as to, § 693, p. 579 

Supporting by oath of personal representa- 
tive, § 684, p. 557 
Intent, § 688 

Joint tort-feasor, admission by, § 694, p. 583 
Joumeyman shoemaker, admissibility, § 683, p. 
556 

Jury questions, degree of credit given to, § 768 
Ledgers, admissibility when kept in form of, § 
685, p. 560 

Loose-leaf books, competency, § 685, p. 561 
Loss report, admissibility, § 685, p. 566 
Lumping charges, § 685, p. 564 
Magnitude of charges as affecting admissibility, 

§ 689 

Materlality, § 684, p. 556 

Admissibility as dependent on, entries by 
clerks and third persons, § 693, p. 578 


Mechanics, § 683, p. 556 

Memoranda, charges transferred from, § 685, p. 


565 

Memorandum books, admissibility of entries made 
in, § 685, p. 562 

Memory of entrant as to transaction, § 693, p. 580 


Book entries—Continued, 

Merchants, admissibility, § 683, p. 555 
Mode of proving, § 685, p. 566 

Entries by clerks and third persons, § 693, 
p. 578 

Money paid, admissibility to prove charges for, 

§ 686, p. 569 

Moral character impeachment by showing of, 

§ 691 

Mutilated books, admissibility, § 685, p. 563 
Nature of business in which kept, showing as to, 

§ 684, p. 559 

Negatives, absence of entry as proof of, § 687 
Notched stick, marks on as admissible as, § 685, 
p. 560 

Original entries, 

Clerks and third persons, showing as to, § 693, 
p. 577 

Requlrements as to, § 685, p. 564 
Verification hy supervising officer or em- 
ployee, § 693, p. 680 
Parol or extrinsic evidence, 

Admissibility to explain, § 792, p. 720; § 928 
Admissibility to show meaning of term, § 962, 
p. 922 

Particularity of charges, § 685 
Partnership, 

Admission, § 694, p. 583 

Suppletory oath by member of partnership, 

§ 684, p. 557 
Peddlers, § 683, p. 556 
Peneii, making of entries in, § 685, p. 560 
Performance of Services, 

Admissibility for pui^iose of showing, § 686, 
p. 567 

Proof of, § 684, p. 559 
Person charged, § 688 

Physicians and surgeons, admissibility, § 683, p. 
556 

Planters, admissibility, § 683, p. 555 
Preliminary proof, admission, § 694, p. 583 
Premature entries, § 690, p. 571 
Presumption, correctness, entries by clerks, § 693, 
p. 575, n. 98 
Price, 

Prima facie evidence as to, § 686, p. 567 
Showing as to, essential for admission, § 685, 
p. 564 

Prima facie evidence, § 768 

Price of goods sold, § 686, p. 567 
Printers, admissibility, § 683, p. 556 
Probative value, § 768 

Production of ledger or daybook, necessity of, 
§ 685, p. 561 
Proof of, 

Entries by clerks and third persons, § 693, p. 
578 

Correctness of accounts, admissibility as re¬ 
quiring, § 684, p. 558 

Registry of business actually done, admissibility 
as requiring, § 685, p. 560 
Regular course of business, § 683, pp. 553-556 
Admissibility of entries made in, clerks and 
third persons, § 693, p. 576 
Necessity of having been made in, § 685, p. 
659 

Third persons making in, § 692 
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Book entries—Continued, 

Begularity, proof of as essential to admission, 

§ 684, p. 556 

Regularity of account, § 685, pp. 559-667 
Helation to business carried on, admissibility as 
dependent on, § 686, p. 567 
Relevancy, § 684, p. 556 

Admissibility as dependent on, entries by 
clerks and third persons, § 693, p. 578 
Independently relevant statements in as ad- 
missible, § 240 

Requisites as to admissibility, § 683, pp. 556-659; 

§ 693, pp. 574-583 

Clerks or third persons making, § 693, pp. 
574r-682 
Res gestae, 

Admissibility as part of, § 683, p. 555 
Entries and nature of, § 690 
Res inter alios acta, third persons making, § 692 
Sawmills, admissibility of entries by keepers of, 

§ 683, p. 555 

Schoolmasters, admissibility, § 683, p. 556 
Scrivener, admissibility, § 683, p. 556 
Secondary evidence, 

Account books as in nature of, § 683, p. 554 
Copies excluded as, § 814 
Loss or destruction of as ground for admis¬ 
sion, § 826 

Self-serving dedarations in, effect of, § 694, p. 584 
Separate sheets of paper, entries on as admissible, 

§ 685, p. 561 

Shingle or board, marks on as admissible as, § 
685, p. 560 

Shop cards, admissibility as, § 685, p. 562 
Shopbook rule, 

Admissibility under, § 683, p. 553 
Clerk of party offering, § 684, p. 558 
Person charged, § 688 
Shopwom books, competency, § 685, p. 563 
Single charge of sale or other transaction as ren- 
dering book of account, § 685, p. 560 
Slates, transfer of charges from, § 685, p. 566 
Special agreements, admissibility to Show, § 686, 
p. 568 

Statutory provisions, 

Absence of entry as proof of negative, § 687 
Amount charged, § 689 
Clerk or employee making, § 692 
Mode of proving, entries by clerks and third 
persons, § 693, p. 578 

Stockyard companies, third persons making, § 692 
Subject matter of entry, § 686, pp. 567, 568 
Supervising officer or employee, verification by, 

§ 693, p. 580 
Suppletory oath, 

Entries by clerks and third persons, § 693, p. 

579 

Supporting by, § 684, p. 557 

Entries transcribed from temporary 
memoranda, § 685, p. 566 

Suspicious appearances or circumstances, admis¬ 
sibility as affecting, § 685, p. 562 
Temporary entries, admissibility, entries by clerks 
and third persons, § 603, p. 577 
Temporary purposes, tranferred entries by, § 685, 
p. 566 

1176 


Book entries—Continued, 

Third persons, 

Admissibility in case of entries by, § 692 
Admissibility in respect to charge for goods 
delivered to, § 686, p. 568 
Entries agalnst interest, § 695 
Requisites as to admissibility, § 693, pp. 674- 
582 

Time cards, admissibility as, § 685, p. 562 
Time of making entry, admissibility as aflfected, 
§ 690 

Tradesmen, admissibility, § 683, p. 556 
Transcribed entries, time of making, § 690 
Trustworthiness, making under circumstances im- 
porting, § 685, p. 569 
Value, showing as to, § 685, p. 563 
Bookkeepers, 

Admissions by, binding effect, § 351, p. 1126 
Conclusiveness of statements prepared by, § 767, 
p. 685 

Opinion evidence, accounting matters, § 474 
Bookkeeping, 

Expert testimony as to, § 526 
Value of Services, § 545, p. 319 
Judicial notice relating to, banks, § 29, p. 560 
Opinion evidence, admissibility in respect of, § 
464 

Books and records. Corporate books and records, 
post 
Books, 

Expert testimony, 

Owner as qualified to testlfy to value of, 
§ 546, p. 316 
Value of, § 545, p. 309 
Books of account, 

Admissibility of whole thereof, § 190, p. 916 
Admissions, acquiescence in, § 297, p. 1064 
Ancient documents, § 746, p. 662 
Book entries, ante 

Dedarations against interest in, § 224 
Hearsay as to, § 194, p. 933 

Presumptions arising from nonproduction of, § 
156, p. 851, n. 91 

Self-serving dedarations, § 216, p. 948, n. 31 
Transferred entries, admissibility, § 685, p. 565 
Boom towns, judicial notice of, § 95, p. 693, n. 90 
Boroughs, judicial notice taken of, § 33, p. 582 
Bottles, expert testimony, value of, § 545, p. 309 
Boulevards, judicial notice of, | 95, p. 693, n. 91 
Boundaries, 

Ancient documents, admissibility on question of, 
§ 745 

Best evidence rule, application of, § 798 
Bridge distrlcts, judicial notice of, § 33, p. 585 
Cities, judicial notice of, § 33, p. 583 
Conclusion of wltness as to, admissibility, § 463, 
p. 91 

Counties, judicial notice of, § 33, p. 581 
Dedarations against interest respecting, § 219, 
p. 964 

Dedarations as to, 

Pei-son in possession, adjaissibllity, S 249 
Public Corporation, § 234 ' 

Deeds, conclusiveness of redtals as to, § 916, p. 
838 

Districts, judidal notice of, § 33, p. 585 
Election distrlcts, Judidal notice^ § 33, p. 585 
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Boimdarie&—Continued, 

Estimate of, admissibility, § 503, p. 165 
Expert testimony, location of, weight of opinion, 
§ 569, p. 410 

Irrigation districts, Judieial notice of, § 33, p. 
585 

Judieial districts, judieial notiee of, § 46 
Judieial notice, § 33, p. 680 

Bridge districts, § 33, p. 585 
Cities, § 33, p. 583 
Counties, § 33, p. 581 
Judieial districts, § 46 
Munieipal Corporation, § 33, p. 683 
Townships, § 33, p. 584 

Opinion evidence as to, ordinary observer, § 471, 
p. 122 

Parol or extrinsic evidence, 

Admissibility to establlsb, | 798 
Admissibility to vary statements in deed as 
to, § 916, p. 838 

Location or Identification of, § 1007, p. 1021 
Presnmptions as to, knowledge of by owner or 
vendor, § 150, p. 836 

Boad improvernent diE*.ricts, judieial notice of, 
§ 33, p. 585 

Townships, judieial notice of, § 33, p. 684 

Bounty order, parol or extrinsic evidence, admissibil¬ 
ity on question of authority of oflficer issuing, 
§ 976 

Brakemen, 

Expert testimony, railroad matters, § 544, p. 277 
Judieial notice, duties of, § 29, p. 569, n. 3 

Brakes, 

Expert testimony, effect of application of, § 533, 
p, 237 

Judieial notice, automobile, § 81, p. 677, n. 12 
Street cars, expert testimony as to adequacy, § 
544, p. 279 

Branch banks, judieial notice respecting, § 29, p. 560, 
n. 5 

Branch of family, declarations of pedlgree, proof by, 
§ 231 

Brand, judieial notice of, § 29, p. 550, n. 7 

Breach of contract, 

Opinion evidence, admissibility on question of, § 
447, p. 77 

Parol or extrinsic evidence, admissibility on 
question of, § 030 

Breach of covenant, parol or extrinsic evidence, ad¬ 
missibility in actions for, § 950, p. 878 

Breeder, extrinsic evidence as admissible to show 
meaiiing of, § 962, p. 926 

Brewing piant, expert testimony, value of, § 546, p. 
296 

Bridges, 

Demonstrative or real evidence, model of, § 606 
Inferences derived from observatlon, admissibil¬ 
ity, S 489 

Judieial notice as to, § 33, p. 578 
Matters i-elating to, § 94 

Opinion evidence, admissibility on question of 
condition of, § 448, p. 83 

Reputation, admissibility of evidence as to, § 
196 

Bright^s disease, expert testimony as to mental state 
of person suffering from, § 535, n. 63 


Broken bones, judidal notice, facts relating to, § 
79, p. 665, n. 1 

Brokerage business, Judieial notice in respect of, § 29, 
p. 547 
Brokers, 

Book entries, third persons making, § 692 
Expert testimony, 

Value of real property, § 546, p. 304 
Value of Services, § 645, p. 318 
Bruises, expert testimony as to, § 534, p. 249 
Brush, expert testimony, proper time for flring, § 
546, p. 324 

Buffets, parol or extrinsic evidence, admissibility to 
Show meaning of, § 962, p. 922 
Building, demonstrative or real evidence, § 607 
Building and construction contracte, judieial notice 
in respect of, § 28, p. 544 

Building and loan associations, judieial notice, § 29, 
p. 548 

Building contracts, 

Parol or extrinsic evidence, § 904 

Collateral agreement, § 1003, p. 990 
Entire agreement not expressed in writing, 
§ 1013, p. 1033 

Subsequent agreement relating to, § 1006, p. 
1012 

Building materials, 

Expert testimony, owner as qualified to testify 
to value of, § 646, p. 316 
Judieial notice, use of, § 81, p. 673 
Building restriction agreements, ancient documents. 

admissibility as, § 746, p. 663 
Building trade, opinion evidence relating to, skilled 
witnesses, § 477 

Buildings, expert testimony, construction, condition 
or repair of, § 546, p. 326 
Bulletlns, 

Admissions by, railroad company, § 283, p. 1037 
Judieial notice of ofiicial bulletins, § 42 
Burden of evidence, §§ 110-113, pp. 718-722 
Adverse party, shifting to, § 110 
Control of evidence, effect of, § 113 
Diflficnlty in making proof as displacing, § 113 
Inconvenience as displacing, § 113 
Judieial admissions, effect of, 1111 
Negative facts, § 112 
Party having, § 110 
Peculiar knowledge, effect of, § 113 
Presumptlons, effect of, § 111 
Shifting of, § 110 

Substitute for evidence, shifting by, § 111 
Burden of proof, §§ 103-113, pp, 708-722 

Admisslon, effect of, § 104, p. 711, n. 65 
Affirmative defenses, § 104, p. 714 
Common-law pleadlng, § 106 
Equity, § 107 

Special judieial proceedings, § 109 
Affirmative of issue, party having, § 104, p. 710 
Appeal and error, mistake in assuming burden 
of proof as not correctible on appeal, § 104, 
p. 713 

Availability of witnesses as affecting, § 104, p. 
713, n. 77 

Avoidance, matters in, § 104, p. 714 
Common-law pleading, § 106 
Oonfession and avoidance, common-law pleadlng, 
§ 106 
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Burden of proof—Continued, 

Counterclaim, § 104, p. 715 
Cross action, § 104:^ p. 715 
Defined, § 103 

Difflculty of proof as affecting, § 104, p. 713 
Discretion of court, establishing abuse of, § 
145, p. 793, n. 10 
Distinctions, § 103 

Documentary evidence, executlon of, § 625 

Double meaning of term, § 103 

Efifect of evidence distinguisbed, § 103 

Enforcement of rule respecting, § 104, p. 710 

Equilibrium of evidence, § 1019 

Equity, § 107 

Erroneous assumption of, § 104, p. 713 
Exception to general rule, reliance on, § 104, p. 
712 

Expert testimony, sufficiency to satisfy, § 569, 
p. 394 

Fact issues, existence only In connection witb, 
§ 104, p. 711 
Goveming lavr, § 5 

Hostile witness, party as not relieved of burden 
because of, § 104, p. 713, n. 77 
Illegality, claim of, § 134, p. 770 
Inconvenience of satisfying as affecting, § 104, 
p. 713 

Intervention, f 104, p. 716 

Knowledge of party considered in determining, 
§ 104, p. 712 

Memorandum of document offered, § 104, p. 710, 
n. 64 

Misleadlng, effect of, § 104, p. 711, n. 65 
Negative allegation, § 105 

New matter urged as ground for denying relief, 
§ 104, p. 714 

Party on wbom resting, § 104, pp. 709-716 
Pleading, party pleading fact as having, § 104, 
p. 711 

Prima facie evidence as sufficient to sustain, § 
1018 

Privilege in derogation of common law, assertian 
of, § 104, p. 711 

Quantum of evidence required of party bavlng, 
§ 1018 

Reconventional demand, § 104, p. 716 
Recoupment, § 104, p. 715 

Reply, new matter set up by way of, § 104, p. 715 
Rigld enforcement of rule, § 10^ p. 710 
Secondary evidence, foundation for admission 
of, § 838 

Set-off, § 104, p. 716 
Sblfting of, S 104, p. 712 
Presumptions, § 111 

Similar acts or oceurrences, similarity of condi- 
tions, § 584 

Special defenses, § 104, p. 714 
Special judicial proceeding, § 109 
Statutory pleading, § 108 
Substantial right, § 104, p. 709 
Test in determining affirmative for purpose of, 
S 104, p. 711 

Burglary Insurance, parol evidence rule, application 
to eontraets of, § 908 

Burial associations, Judicial notice in remeet of, § 29, 
p. 548 


Burial records, parol or extrinsic evidence, contradic- 
tion by, § 889 

Burlap sacks, parol or extrinsic evidence as admis- 
sible to Show meaning of, § 962, p. 924 
Burlesque, extrinsic evidence as admissible to Show 
meaning of, § 962, p. 926 

Bushes, inferences derived from observation, admis- 
sibility, § 489 
Business, 

Declarations in course of, § 225 
Expert testimony, 

Oonduct of, § 526 

Owner as qualified to testify to value of, § 
645, p. 316 

Value of, § 545, p. 309 
Judicial notice, §§ 28, 29, pp. 543-674 
Opinion evidence, statements of fact relating to, 
§ 464 

Presumptions, following ordinary course of, § 139 
Rdievancy, evidence of course of, § 180 
Business acumen, opinion evidence as to, § 607, p. 170 
Business affairs, opinion evidence, capacity in, § 507, 
p. 179 

Business methods, railroads, Judicial notice as to, § 29, 
p. 565 

Busses, Judicial notice of matters relating to, i 29, 
p. 563, n. 35 

Bust, resemblance between person and, opinion evi¬ 
dence as to, § 515 

Busy season, extrinsic evidence as admissible to show 
meaning of, § 962, p. 926 

Butchering, opinion evidence as to method of, skilled 
witnesses, § 476 

Buzz planer, expert testimony, management and op- 
eration of, § 533, p. 235 
By-laws, 

Judicial notice, 

Oorporations, § 91, p. 687 
Municipal Corporation, § 27 
Bystandersj 

Bodily condition, statements respecting tn pres- 
ence of as admissible, § 246, p. 994 
Judgments or decrees, understanding of as com¬ 
petent to assail record of, § 865, n. 68 
Res gestae, declarations of as part of, § 410, p. 25 
Similar acts or oceurrences, resuit of experiments 
shown by, § 591 

Telephone conversation, admissibility of testimony 
as to one side of,.S 188, p. 911 
Cabinet and mahogany door making, extrinsic evi¬ 
dence as admissible to show meaning of, § 962, 
p. 926 

Oablegrams, hearsay in rei^ect of, § 194, p. 935, n. 77 
Galendar, Judicial notice of, § 100 
Resort to, § 12, p. 619 

Galendar of prisoners, parol or extrinsic evidence, 
admissibility to contradict, § 889 
Galls in deed, parol or extrinsic evidence, 
Admissibility to vary, § 916, p. 839 
Explanatlon of, § 1007, p. 1021 
Ganada money, parol or extrinsic evidence as admis¬ 
sible to Show meaning of term, § 962, p. 922 
Ganal Zone, Judicial notice, govemment of United 
States, § 34 


1178 



INDEX TO EVIDENCE 


Oanals, 

Opinlon evidence, admissibility on question of 
damages resulting from constmction, § 447, 
p. 81 

Becords of canal companios, admissibility in evi¬ 
dence, § 732, p. 645 
Oancellation of instruments, 

Bxpert testimony as to, § 546, p. 329 
Letters, admissibility to show, § 703, p. 604 
Parol or extrlnsic evidence as to, § 964 
Cancelled checks, handwritings^ Standard of compari- 
son, § 617, p. 469, n. 18 
Cancer, judicial notice of, § 79, p. 663, n. 96 
Candies, judicial notice of, § 81, p. 671, n. 60 
Canned fruit, expert testimony, owner as qualifled to 
testify to valne of, § 545, p. 316 
Oanneries, judicial notice in respect of, § 29, p. 548 
Oapability, slmilar acts or occurrences, admissibility 
to establisb, § 594 
Oapacity, 

Estimate of, admissibility, § 498 
Expert testimony as to, § 543 
Capital of state, judicial notice as to, § 32, n. 84 
Capital stock, parol or extrinsic evidence, admissibili¬ 
ty to sbow meaning of term, § 962, p. 922 
Car, i)arol or extrinsic evidence as admissible to sbow 
meaning, § 962, pp. 924, 926 
Car sbortage records, admissibility in evidence, § 732, 
p. 645 

Carbolic acid, judicial notice of qualltles and propei^ 
tles of, § 75, p. 657, n. 69 
Carbon copies, 

Duplicate originals, admissibility as, § 821 
Handwritings, Standard of comparlson, § 617, 
p* 471' 

Presumptions, production of as aiding presump- 
tion of receipt of mail matter, § 136, p. 780, 
n. 80 

Card index record, book entries, admissibility as, § 
685, p. 562 
Care, 

Judicial notice as to establisbed standards of, § 31 
Presumptions as to, exercise of care to avoid dan- 
ger, § 135, p. 772 

Cargo stowage, expert testimony as to, § 546, p. 332, 
m 97 

Carlisle Mortality Tables, 

Admission assented without proof of accuracy, § 
719 

Bxpert testimony, use of, § 573 
Car-load, parol or extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 922 
Carpenters, 

Bxi)ert testimony, value of Services, § 545, p. 319. 
Extrinsic evidence as admissible to sbow meaning 
of carpentry, § 962, p. 926 
Judicial notice of carpentry, § 29, p. 548 
Carriage contracts, parol or extrinsic evidence, § 905 
Gollateral agreements in respect to contracts of, 
I 1003, p. 991 

Entire agreement not expressed in wrlting, § 1013, 
p. 1033 

Subsequent agreements relatlng to, 8 1006, p. 1012 
Carriers, 

Book entries, third persons making, § 692 
Expert testimony, traneportatlon matters, § 546, 
p. 335 


Carriers—Continued, 

Judicial notice, 

Matters relating to, § 29, p. 563 
Railroads as, 8 29, p. 565 
Presumptions, 

Knowledge of law, 8 132, p. 756, n. 93 
Legality of act, 8 150, p. 831 
Records of, admissibility, § 732, p. 645 
Scbedule of fares, best evidence as to, 8 808 
Schedule of rates, judicial notice as to, § 29, p. 566 
Carvlngs, expert testimony, owner as qualified to tes" 
tify to value of, § 545, p. 317 
Casb items, book entries, admissibility to prove, 8 086, 
p. 569 

Casb register, book entries, records as admissible as, 
8 685, p. 560 
Casbiers, 

Admlssions, competency, § 355 
Banks, judicial notice relating to, 8 29, p. 562, 
n. 23 

Casts, exhibition of to jury as demonstrative evidence, 
8 604 

Casualty Insurance, judicial notice, § 29, p. 573 
Catalog, admissibility in evidence, § 717, n. 82 
Catch, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 922 
Categorlcal answers, expert testimony, § 555 

Hypotbetical questions, § 551, p. 352; 8 557 
Cattle guards, 

Expert testimony, condition of, § 544, p. 274 
Inferences derived from observation, admissibili¬ 
ty, § 489 

Opinion evidence, admissibility on question of 
condition of, § 448, p. 83 
Cattle quarantine, judicial notice, § 41 
Cattle raising, judicial notice of matters relating to, 
§ 29, p. 558 
Causation, 

Establisbed in Induction, §8 598-600 

Results indicating different cause, 8 600 
Results where alleged cause is absent, § 599 
Results where alleged cause present, § 598 
Sufficiency of evidence to establisb, 8 1042, p. 1127 
Cause and effeet, 

Bxpert testimony, 

Animals, 8 524 

Medical matters, 8 534, p. 242 
Mining and excavation, § 540 
Statement as to, 8 556 
Weight of, § 669, n. 398 
Inference in respect of, admissibility, 8 494 
Opinion evidence as to, admissibility, § 471, p. 113 
Testimony as to, 8 525 
Cavan, judicial notice, area of, 8 102, n. 38 
C^bacy, 

Dedarations as to, admissibiUty, 8 227, p. 971 
Presumptions, contlnuance of, 8 124, p. 739 
Reputation, establisbment by, § 232, p. 982 
Censors, judicial notice, secret confidential orders of 
military censor, 8 41 
Census, 

Churches, admissibility, 8 727 
Conclusiveness of reports, 8 766, p. 680, n. 83 
Judicial notice of, 8 98 

Retums, offlcial document, admissibility as, 8 638, 
p. 493 
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Certainty, 

Admission, § 277 

Book entries, admission of claim, § 685, p. 563 
Judicial notice. § 9, p. 513 

Presumptions, fact presumptions requirlng, § 116, 
p. 727 

Presumptions arising for saJce of, § 114 
Private documents, proof of execution, § 741 
Relevancy, requirements as to, § 159, p. 867 
Certificates, 

Admissibility in evidence, § 732, p, 643 
Birth certificate, ante 
Peath certificates, post 
Hearsay as to, § 194, p, 932 
Official document, admissibility as, § 640 
Secondary evidence, loss or destruction of as 
ground for admission, § 826 
Certificates of deposit, parol or extrinsic evidence, 
§ 895, p. 812, n. 66 

Collateral agreement, § 1003, p. 1007, n. 70 
Gonsideration, § 952, p. «82 
Certificates of stock, parol evidence rule, applieation 
of, § 898 
Oertlficatlon, 

Abstracts of titie, 

Admissibility of certified abstracts, § 662 
Authenticated eopy, § 662 
Administrative bodies, coples of records of, slster 
state, § 671, p. 540 

Bankruptcy records, admissibility of certified copy 
in state conrt, § 666 

Documentary evidence, §§ 668-665, pp. 527-533 
Pederal records, admissibility as requiring, § 666 
Judicial records and proceedings, post 
Justices of the peace, records of, § 6653, p. 532 
Land ofiice records, translated copies, § 664 
Nonjudicial records, sister state, § 673 
Private writings, admissibility of certified copies 
of records of, § 660, pp. 622->626 
Public records and documents, § 664 

Comparison of copy with original, § 664 
Recital of official character, § 664 
Seal, § 664 
Signature, § 664 

Summary of record as sufficient, § 664, n. 82 
State records offered in federal courts, proof by 
authenticated copies, § 674 
Translation of foreign judicial record, admissi¬ 
bility, § 675 

United States commissioners, copy of records of, 
I 666 

Certified copies, 

Death certificates, post 

Judicial copies, admissibility, office copies, § 654 
Public records, admissibility, § 651, pp. 514-617 
Cestui que trust, admisslons, binding effect on, f 367 
Chainmen, judicial notice, surveyoi*s as requiring, § 
29, p. 553, n. 34 

Chancery courts, authentication of records of, federal 
statutes, § 671 

Obange in value, expert testlmony as to. 

Persona! property, § 545, p. 313 
Real property, | 645, p. 298 
Character, 

See, also, Reputation, post 
AdmlssibiUty of evidence as to, §§ 423-429, pp. 
65-63 


Character—Oontiniied, 

Adultery, admissibility of evidence as to where 
action involved charge of adultery, § 426, 

p. 60 

Animals, 

Mode of proof of, § 433 
Specific acts as admisslble on question of, § 
436 

Attack on as prerequisite to admission of evi¬ 
dence as to, § 423 

Oommunity in which estimate of is relevant, § 434 
Comparison, § 422 

Conduct, admissibility of evidence as to, § 436 
Conspiracy, admissibility of evidence as to where 
action involves charge of conspiracy, § 426, 

p. 60 

Crime, admissibility of evidence as to where ac¬ 
tion involved charge of, § 426, pp. 59-62 
Cross-examination, 

Specific acts, § 436 

Warranting admission of evidence as to, § 
424 

Design, specific instances as bearing on question 
of, § 436 

Discretion of court, mode of proof of, § 433 
Distinctions, § 422 

Effect of admission of evidence as to, § 428 
Embezzlement, admissibility of evidence as to 
where action involves charge of embezzle¬ 
ment, § 426, p. 60 

Establishment of general reputation, proof by, § 
434 

Exceptions to general rule as to admission of evi¬ 
dence of, § 423 

Fornication, admissibility of evidence as to where 
action involves charge of, § 426, p. 60 
Fraud, admissibility of evidence as to where ac¬ 
tion involves charge of fraud, § 426, p. 60 
General reputation, evidence of as proof of actual 
character, §§ 433, 434 
Hahits, proof by, § 434, n. 56 
Hearsay evidence as to, § 434 
Incendiariam, admissibility of evidence as to 
character if action involves charge of, § 426, 

p. 60 

Independent relevancy of specific instances of 
conduct, § 436 

Individua! opinion of witness as ‘ admisslble on 
question of, § 433 

Issue, admissibility of evidence as to whMi char¬ 
acter put in issue, § 424 

Emowledge of character of third person, admissi¬ 
bility as dependent on, § 429 
Malicious mischief, admissibility of evidence as 
to character where action involves charge of, 
§ 426, p. 60 

Materiality of evidence as to, admissibility as de¬ 
pendent on, § 427 
Mode of proof of, § 433 

Motive, specific instances as admisslble as bearing 
on, § 436 

Negative facts relating to, admissibility, § 433 
Opinion evidence as to, admissibility, § 471, p. 116 
Persona! knowledge, proof from, § 433 
Place, 

Admissibility of evidence as to, § 424 
Proof by reputation, § 434 
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Characteiv-Continued, 

Pleadings, admissibility of evidence where char¬ 
acter put in Issue by, § 424 
Presumptions as to, §§ 122,123 
Continuance of, § 124, p. 739 
Bebuttal, 

Evidence as to, §§ 428, 434 
Speciflc acts as shown in, § 436 
Eelevancy, 

Admissibility of evidence as dependent on, § 
427 

Evidence as to, § 425 
Speciflc acts, proof by, § 436 
Substantive proof, evidence of, § 423, n. 64 
Third persons, 

Admissibility of evidence as to, 5 423 
Written declarations of as admissible, § 433 
Time to wbicb evidence of relates, limltatlons as 
to, § 434 

Weight of evidence as to, § 437 
Written declarations, proof by, § 433 
Wrong, admissibility of evidence as to where ac- 
tion involves charge of, § 426, pp. 69-62 
Characteristics, estlmate of, admissibility, § 493 
Oharges, judicial notice, telegraph company, § 29, p. 
657 

Charitable hospitals, 

Judicial notice respecting, § 29, p. 649, n.‘ 93 
Records of, admissibility, § 728, p. 635 
Charitable pledge, parol or extrinslc evidence, con- 
slderation, § 952, p. 882, n. 95 
Charter parties, parol evidence rule, application to, § 
899 

Charters, 

Coi-poratlons, certifled copy of as admissible, § 
660, p. 623, n. 94 
Judicial notice, 

Corporation, § 90 
Home rule provision, § 27 
Municipalities, § 35, p. 593 
Presumptions, continuance in effect, § 124, p. 744 
Ghastity, 

Presumptions as to, §• 123 

Continuance of, § 124, p. 739 
Reputation, 

Admissibility of evidence as to speciflc acts, 
§ 436 

Establishmont by, § 197 
Chattel mortgages, 

Admission by mortgagee, competency, § 332 
Admission by mortgagor, competency, § 331 
Certifled copies of, 

Admissibility, § 660, p. 623 

Filing of copy, § 660, p. 526 
Conclusiveness, § 767, p. 685 
Parol or extrinsic evidence, 

Admissibility to Show, § 800 
Eraud in connection wlth shown by, § 979, 
p. 948 

Mistake shown by, § 978, p. 940 
Prima facie evidence, § 767, p. 685 
Check book stubs, 

Admissibility in evidence, § 732, p. 646 
Book eutry, competency as, § 685, p. 562 
Self-serving declaration, § 216, p. 949, n. 31 
Ohecks, 

Admissibility, § 732, p. 641 


'Checks—Continued, 

Admissions by, § 283, p. 1037 
Hearsay as to, § 194, p. 933 
Judicial notice, uses made of, 5 29, p. 661 
Parol evidence rule, application to, § 805. p. 811 
Admissibility to prove contents, § 792, p. 723 
Presumptions, 

Nonproduction of, § 156, p. 851, n. 91 
Regularity of, § 160, p. 843 
Secondary evidence as to, loss or destruction of as 
grounds for admission, § 826 
Chemical characteristics, presumptions, knowledge of, 
§ 150, p. 837, n. 31 

Chemical tests, expert testlmony, conflict in respect of, 
§ 672, p. 425 

Chemistry, ^ 

Expert testlmony, matters relating to, § 546, p. 
324 

Opinion evidence rdating to, § 484 
Qualiflcations as to, § 480, p, 135, n. 29 
Chief executive, States, judicial notice of, § 37, p. 596 
Childbearing, presumptions, capacity of women for, 
§ 121 

Childishness, opinion evidence as to, § 607, p. 170 
Admissibility, § 490 
Children. Infants, post 
Chiropractors, 

Expert testimony, medical matters, § 537, p. 265 
Judicial notice, system of practice, § 29, p. 652, 
n. 21 

Choice, i>arol or extrinslc evidence as admissible to 
Show meaning of, § 962, p. 922 
Obrlstlan Science, 

Judicial notice of, § 93, n. 70 
Writings, admissibility, § 717, n. 82 
Chronologlcal facts, judicial notice, resort to almanac 
or calendar, § 12, p. 519 
Cburch records, 

Ancient documents, admissibility as, § 746, p. 
664 

Hearsay as to, § 194, p. 932 
Church registers, comi)etency as evidence, § 727 
Churches, expert testimony, value of, § 545, p. 296 
Cigar stands, judicial notice, § 29, p. 648 
Cigarettes, expert testimony, value of, § 545, p. 309 
Cinders, judicial notice as incident to running of 
trains, § 29, p. 567 
Cipher, 

Expert testimony, arrangement in, § 546, p. 329 
Parol or extrinsic evidence, admissibility to ex- 
plain meaning of, § 962, p. 927 
Circular saws, expert testimony, managenaent and op- 
eration of, § 533, p. 235 
Circulatlng mediums, judicial notice as to, 

Import^ce of, § 68, p. 643 
Value of, § 101, p. 706 
Circumstantial evidence, 

Admissibility, § 161 
Age, proof by, § 169 
Bii*th, proof by, § 170 

Bodily condition, statements relative to admis¬ 
sible as, § 242 

Combination of direct and circumstantial, estab- 
lisbment of issue by, § 1039, p, 1099 
Competency, § 186 

Condition of property, establishment by, § 176 
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CiTcumstantial eridence—Continued, 

Consistency with contradictory hypotheses, weight 
as affected, § 1039, p. 1101 
Corroboration by, § 1039, p. 1099, n. 14 
Cumulative effect, § 1039, p. 1100, n. 16 
Declarations, §§ 241-259, pp. 989-1012 
Defined, §§ 2, 161 

Discretlon of court, admissibillty, § 161 
Exclamation, admissibility as, § 251 
Exclamations of pain, admissibility as indicating 
bodily condition, § 244 

Eyewitnesses, admissibility in absence of, § 161, 
n. 39 

Fairness of business transactions as provable by, 
§ 185 

Findings, sufficieney to support, § 1039, p. 1101 
(Gnesswork, rule respecting indulging in as de- 
stroying weight of, § 1039, p. 1099, m 14 
Identity, establishment by, §§ 173, 1047 
Inconsistent conclusions, equal support to, § 1039, 

p. 1101 

Incredible testimony, prevalling eflFect over, § 
1039, p. 1100, n. 17 

Inferences based on, § 1044, p. 1132, n. 8 
Intent, establishment by, § 1039, p. 1099, n. 14 
Intoxication, proof by, § 1039, p. 1099, n. 14 
Knowledge, establishment by, § 1039, p. 1100, n. 17 
liack of, weight given to, § 1039, p. 1104 
Letters, admissibility to prove exchange of, § 185 
Logical conclusion, § 1039, p. 1101 
Market value, 

Establishment by, § 181 
Showing by, § 1049, p. 1137 
Mental condition, establishment by, § 175 
Nature of property, proof by, § 176 
Opinion evidence, conflict between, § 572, p. 417, 
n. 66 

Presumptions, basis for presumption of fact, § 
116, p. 731 
Probability, § 161 

Probative force, § 1039, p. 1099, n. 14 
Beasonable conclusion as essential, § 1039, p. 
1101 

Recognition, admissibility of, § 259 
Relevancy, § 161 

Prejudicial effect, § 159, p. 869 
Speculation, rule respecting as destroying weight 
of, § 1039, p. 1099, n. 14 

Speed, establishment by, § 1039, p. 1100, n. 17 
Suflaciency of law as determinative of admissibil¬ 
ity, § 161 

Suicide, establishment by, § 1039, p. 1103, n. 27 
Tax llsts, admissibility as, § 638, p. 500 
Value, establishment by, $§ 181, 1049, pp. 1135- 
1139 

Weight of, 11039, pp. 1099-1104 
Cities and villages, judicial notice taken of; § 33, 
p. 582 
Citizenship, 

Judicial notice of, § 86 
Presumptions as to, § 145, p. 796 
Public records or documents, registers of, § 623 
Citrus fmit, judicial notice of matters r^ating to, 
§ 29, p. 558 
City directory, 

Admissibility, § 717, n. 82 

Hearsay in respect of, § 194, p. 937, n. 91 


City markets, judicial notice In respect of, § 29, p. 
548 

City officers, 

Judicial notice of, § 37, p. 598 
Signature and seal of, § 38 
Presumptions, regularity of officia! acts, § 146, 

p. 812 

Civil actlons, dying declarations, admissibility of, § 
238 

Civil death, former evidence as admissible in case of 
witness becoming civilly dead, § 394 
Civil engineers, expert testimony, railroad matters, 
§ 544, p. 278 

Civil rights, judicial notice, § 63, p. 642, n. 67 
Corporations, § 91, p. 687 
Civil Service, 

Best evidence, rules of civil Service commission, 
§ 808 

Parol or extrinsic evidence, contradiction of cer- 
tiflcate of board by, § 879, n. 95 
Presumptions, regularity of offlcial acts of court, 
§ 146, p. 813 

Civil War, judicial notice, historical facts relating 
to, § 62, p. 639 

Claim adjusters, admissions by, competency, § 365 
Claim statemen^ judicial admissions by, § 310 
Claims, 

Admissions by fallure to advance, J 291, p. 1051 
Parol evidence, admissibility as to flling of, § 
792, p. 723 

Classes, presumptions, § 115 
Classiflcation, admission, § 270 

Ciear, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 922 
Ciear and convlncing proof, cases when required, § 
1023 

Clearings, banks, judicial notice as to, § 29, p. 561 
Clerical errorsv 

Judicial record, authenticatlon of, § 672 
Parol or extrinsic evidence, admissibility to cor- 
rect, § 934 

Clerk of city council, judicial notice, name and sig¬ 
nature of, § 43, p. 609 

Clerk of senate, judicial notice of, § 37, p. 596, n. 70 
Clerks, 

Admissions, competency as agalnst Corporation, 
§ 355 

Book entries by, 

AdmissibUity, § 692 
Admissions in, § 694, p. 584 
Requisites to admissibility, § 693, pp. 574^ 
582 

Clerks of courts, 

Pederal court, authenticatlon of records of, § 666 
Judicial notice of, § 48, p. 614 
Judicial records, certified copies of, § 665, p. 530 
Offlcial entries of, admissibility, § 638, p. 491 
Climate, 

Judicial notice of, § 73 
Opinion evidence as to, g 517 
Cloth, expert testimony, value of, § 545, p. 309 
Olothing, 

Demonstrative or real evidence, § 607 
Expert testimony, owner as qualifled to testlfy 
to value of, § 545, p. 317 

Olutch coupling, expert testimony, management and 
operation of, g 533, p. 235 
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Coal industry, judiclal notlce, § 29, p. 548 
Oockroaches, judiclal notice, appearance in dwelling 
houees, § 87 

Ooektail parties, judiclal notice of, § 82, n. 20 
CJodefendants, 

Judiclal admissions in pleadings, admisalbilities 
in, § 303, p. 1077 

Self-sei*vlng declarations by one in bebalf of 
other, § 216, p. 967 

Oold storage, extrinsic evidence as admissible to Show 
meaning of, § 962, p. 926 

CoUateral agreement. Parol or extrinsic evidence, 
post 

CoUateral attack, presumptions, legality of oflBlcial 
acts, § 146, p. 806 
CoUateral. facts, 

Admisslbillty, § 158, n. 76; § 162 
Hearsay, proof of, § 209 
CoUateral issues, similar acts or occurrences, 
Experiments raising, § 587 
Trial of, § 678 
CoUateral matters, 

Best evidence rule, application to proof of, § 781 
Book entries, admissibility to prove, § 686, p. 568 
Gopies, admissibUlty to show, § 820 
Demonstrative or real evidence, § 602 
Wrltings, beat evidence rule as applying to, § 
787 

CoUateral wrltings, 

Parol evidence rule, applicability, $ 1011 
Private documents, admissibUity, § 681 
Collection agencles, judiclal notice, § 29, p. 548 
CoUections, 

Banks, judicial notice as to, § 29, p. 561 
Judiclal notice, matters of common knowledge 
pertaining to, § 28, p. 544 
Collective facts, opinion evidence as to, § 461 
Collector of intemal revenue, 

Books of, parol evidence as admissible In respect 
of, § 804 

Judicial notice as to, § 37, p. 696 
Collectors, admissions by, binding effect, § 351, p. 
1126 

CoUiery, extrinsic evidence as admissible to show 
meaning of, § 962, p. 926 
Collision, 

Expert testimony as to, manner of, § 544, p. 276, 
n. 32 

Opinion evidence, statements relating to cause 
of as admissible, § 471, p. 113 
ColoraJble transfer, concluslon of witness as to, ad¬ 
missibility, § 463, p. 93 

Commercia! agencles, reports of as admissible, § 731 
Oommercial geography, judicial notice of facts re¬ 
lating to, §> 32 

Gommercial paper. Bilis and notes, ante 
Commercial ratlngs, parol evidence, admissibility to 
prove, § 792, p. 724 

Commercial reports, hearsay as to, § 194, p. 933 
Commissioners, county, judiclal notice of, § 37, p. 597 
Commlssioners’ court, presumptions, regularity of 
official acts, § 146, p. 812 

Commlssioners of deeds, judicial notice of, § 37,’ p. 
696 

Commissioners of excise, judicial notice of, § 37, p. 
596 


Commissioners of patents, judicial notice as to, § 37, 
p. 595 

Commissions, expert testimony, value of, S 646, p. 
309 

Common bellef, Judicial notice of, § 80, p. 669 
Common knowledge, 

Expert testimony contrary to, dlsr^ard of, § 
569, p. 392 
Judicial notice, 

Distinguished, § 6 

Taking in respect to matters of common 
knowledge, § 9, pp, 610-615 
TTncontroverted evidence opposed, weight given 
to, § 1038, p. 1096 

Yerdict or findings based on evidence opposedi to, 
§ 1042, p. 1126 
Common-law, 

Burden of proof, § 106 

Assertion of right or prlvilege in derogation 
of, § 104, p. 711 
Evidence, defined, § 2 
Judiclal notice, 

Law merchant, § 25 
Bules of, § 14 
Sister States, § 20 

Law reports as admissible to prove, § 722 
Presumptions as to, 

Eoreign countries, { 133, p. 767 
Sister state, 8 133, p. 763 

Private documents, compeUing productlon of, § 
754 

Common stock of knowledge, opinion evidence as to 
facts forming part of, § 460 

Communist party, judicial notice, character of, § 61 
Community property, condusion of witness as to 
whether property constltutes, admissibility, § 
453, p. 93 

Companions, expert testimony, value of Service as, 
§ 645, p. 319 

Comparative safety or danger, opinion evidence as 
, to, admissibiUty, $ 448, p. 83, xi. 2 
Comparative shrewdness, opinion evidence as to, § 
507, p. 170 
Comparison, 

Certifled copies, public records, § 664 
Handwritings, post 

CompeUing productlon of documents. Private docu¬ 
ments, post 

Compensation, Services, parol or extrinsic evidence 
as admissible on question of, § 856 
Competency, §§ 186-191, pp. 906-919 

See, also, Materiality, post; Relevancy, post 
Admissibility as aifected by, § 186 
Admissions, § 272, p. 1025 
Coparties, § 318, p. 1096 
Bloodhound evidence, 8 186 
Circumstantial evidence, § 186 
Conversatlons, 

AdmissibUity of whole thereof on admlssibil- 
, ity of part, $ 190, p. 914 

Beceived by mechanical means, 8 188, p. 912 
Declarations, declarant ,ln respect to matters of 
public and general interest, § 235 
Diplomatlc rights, evidence obtained in violatlon 
of, § 187, n. 44 
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Competency—Continued, 

Discretion of eourt, admission of evid^ence by 
reason of admission of similar evidence, § 
190, p. 914 

Documentary evidence, illegally obtaining, § 187 
Dying declarations, § 238 

Ear phones, testimony respecting conversations 
tbrougb, § 188, p. 912 

Enti re transaction, admissibillty of evidence as 
to, § 190, p. 914. 

Evidence wrongfully obtained, § 187 
Family bistory, testimony as to matters of, § 226 
Fraud obtaining evidence, § 187 
Hired detectives, testimony of, § 187, n. 43 
Illegality in obtaining evidence, § 187 
Inflammatory effect, § 186, n. 40 
Judicial admissions, pleadings, § 301 
Materiality as affecting admissibility, § 186 
Mechanical means, testimony of conversations 
received by, § 188, p. 912 

Opinion evidence as to mental competency, § 507, 
p. 177 

Oral admission, § 279 

Pedigree, witnesses testifying as to, § 226 
Post mortem examination, evidence obtained by, 
§ 187, n. 43 

Prejudieial eifect of evidence, § 186 
Proof of aet of municipality, § 189 
Eelevancy as affecting admissibility, § 186 
Searcbes and seiznres, evidence obtained by 
means of illegal search or seizure, § 187 
Similar evidence, 

Admissibility by reason of admission of, § 
190, pp. 913-918 

Exduslon of as rendering inadmissible, § 101 
Telepbone conversation, § 188, pp. 908-912 
Wire tapping, evidence obtained by, §' 187, n. 43 
Witness tbrougb evidence adduced, objection on 
ground of, § 186 
Witnesses, 

Declaration as to pedigree, § 228 
Pedigree, matters of, § 226 
Competent evidence, defined, § 2 
Completeness, 

Book entries, admissibility as dependent on, 
entries by clerks and third persons, § 693, 
p. 575 

Certified copy, record of deed or othfir private 
writing, § 660, p. 526 

Complex factSy opinion evidence as to, § 461 
Composite bearsay, §| 195-199, pp. 937-940 
Composite statements, declarations, pedigree, § 232, 
p. 982 

Composition settlement, parol or extrinsie evidence 
as to, § 965 

Composition with creditors, parol evidence rule, ap- 
plication to, § 912 
Compromise and settlement, 

Admissions, 

Agreement for, § 290 

Offer of compromise, §§ 285-289, pp. 1038- 
1050 

Oonnection of statement witb negoti- 
ation, § 285, p. 1045 
Functions of eourt and jury, § 289 
Independent relevancy of offer, § 286 


Compromise and settlement—Continued, 

Admissions—Continued, 

Offer of compromise—Continued, 

Prejudice, § 288 

Statement of independent facts, § 287 
Third person, § 292 

Judicial notice, settlement of causes assigned for 
trial, § 49, n. 89 
Parol or extrinsie evidence, 

Consideration for, § 952, p. 884 
Fraud in connection with shown by, § 979, 
p. 949 

Instruments of as within, § 917 
Supplementing incomplete writing, § 1013, 
p. 1036 

Comptroller of currency, judicial notice as to, § 37, 
p. 595 

Comptrollers, presumptions, regularity of oflBcial acts, 
§ 146, p. 815 

Concealment, presumptions arising, relevant docu- 
ments, § 154 

Concesslons, admissions, conclnsiveness, § 381, p. 1171 
Conclusions, 

Admission constituting, admissibility, § 272, p. 
1025 

Inferences, § 115 
Opinion evidence, post 
Pedigree, proof of by, § 226 

'Similar evidence, admissibility of, § 190, p. 918 
Conclusions of law, admissibility of testimony con- 
sisting of, § 453, pp. 90-93 
Conclusive evidence, defined, § 1016, p. 1039 
Conclusive presumptions of law, classiflcation of pre- 
sumption as, § 115 
Oondusiveness, 

Abstracts of title, § 767, p. 685 
Admission, §§ 379-381, pp. 1164^1178 
Adverse party or party called as witness. testi¬ 
mony given by, § 1040, p. 1107 
Ancient documents, § 767, p. 685 
Baptismal certificate, § 766, p. 683 
Bilis of lading, § 767, p. 685 
Birth certificate, § 766, p. 682 
Books of account, § 768 
Census reports, § 766, p. 680, n. 83 
Cbattel mortgages, § 767, p. 685 
Contracts, recitals in, § 767, p. 685 
Contradicted testimony, § 1040, p. 1106 
Contradictory testimony, adverse party called 
as witness, § 1040, p. 1109 
Oross-examination, voluntary unresponsive an- 
swer of witness on, § 1040, p. 1107 
Deatb certificate, § 766, p. 683 
Eeeds, § 767, p. 688 

Bepositions, party introducing, § 1040, p. 1115 
Diagrams, § 767, p. 688 

Eocumentary evidence, §§ 763-765, pp. 677-701; 
§ 1040, p. 1113 

Bvasive testimony, adverse party called as wit¬ 
ness, § 1040, p. 1109 ■ 

Bxtrajudicial admissions, § 380, pp. 1164-1170 
Bxpert testimony, post 
Former evidence, § 402 
Hospital records, § 767, p. 687 
Hostile witness, party calling as bound by testi¬ 
mony of, § 1040, p. 1106 
Hydrograpbic maps, § 766, p. 681, n. 84 


1184 



INDEX TO EVIDENCE 


Coiiclusiveiiess--CJontinued, 

Inconsistent testimony, adverse party called as 
witness, § 1040, p. 1109 

Incredible testimony, adverse party called as 
witness, § 1040, p. 1109 
Inferenees, § 568, p. 381 

Inherently improbable testimony, § 1040, p. 1106 
Adverse party called as witness, § 1040, p. 
1109 

Inventories, § 767, p. 685 
Invoices, § 767, p. 685 

Jiidicial admissions, § 301; § 381, pp. 1170-1177 
Judicial records, § 765 

Letters, party introducing, § 1040, p. 1116, n. 15 

Maps, § 767, p. 688 

Market quotations, § 769 

Market value, evidence as to, § 1041 

Mortality tables, § 770 

Oflflcial records and documents, § 766, pp. 679-684 
Opinion evidence, § 567, p. 378 

Adverse party called as witness, § 1040, p. 
1109 

Party introducing. § 1040, pp. 110^1116 

Party*s own testimony, § 1040, p. 1110 

Photographs, § 771 

Plats, § 767, p. 688 

Pleadings, § 772 

Prima facie case, § 1016, p. 1042 

Private writings generally, § 767, pp. 684r-694 

Receipts, § 767, p. 685 

Release, § 767, p. 685 

Slip of tongue, party*s own testimony amounting 
to, § 1040, p, 1112 

Uncontradicted evidence, § 1040, p. 1104 
Uncontroverted evidence, § 1038, p. 1091 
Unfavorable testimony given by adverse party 
called as witness, § 1040, p. 1109 
Unswoni statement, § 205, p. 1016 
Value, evidence as to, § 1041 
VoluntaiT unresponsive answer of witness, § 
1040, p. 1107 

Weather Service record, § 766, p. 681, n. 86 
Condemnation assessments, relevancy on questlon of 
value of real estate, § 182, p. 890 
Condemnation proceediugs. Eminent domaln, post 
Condition, 

Estimate of, § 503, p. 162 
Expert testimony as to, § 641 
Building, § 546, p. 326 
Machinery and appliances, § 527 
Objects, weigbt of, § 569, p. 404 
Vessels, $ 546, p. 382 

Photographs, admissibility to Show, | 713 
Conditional sales contracts, 

Admissibility, § 732, p. 641, n. 38 
Certifled copy of, admissibility, § 660, p. 523, n. 2 
Conditions of Service, parol or extrinsic evidence as 
admissible to Show meaning of term, § 962, p. 922 
Conditions precedent. 

Bilis and notes, parol evidence as admissible to 
attach or show, § 937, pp. 860-863 
Bilis of sale, evidence as admissible to Show, § 

938 

Bond, parol evidence as admissible to show, § 

939 

Beeds. parol evidence as admissible to show, § 
9* 

32 C.J.S.—75 


Conditions precedent—Continned, 

Delivery, 

Parol evidence as to, § 942 

Admissibility to show, § 935, p. 857 
Leases, parol evidence as admissible to show, § 
940 

Mortgages, parol evidence as admissible to show, 
§ 940 

Parol or extrinsic evidence, 

Admissibility to show, §§ 935-945, PP. 857- 
868 

Completeness of vtnriting as affecting rule, § 
945 

Performance of, parol evidence as to, $ 944 
Sales, parol evidence as admissible to show, § 
938 

Subscriptions to corporate stodk, parol evidence 
as to as admissible, § 941 

Time for performance of, parol evidence as to, 
i 943 

Conduct, 

Admission by, §§ 291-293, pp. 1050-1057 

Settlements or compromises with third per- 
sons, § 292 

Character, admissibility of evidence as to on 
question, § 436 
Declarations, § 225 

Expert testimony as to, proper conduct, § 529 
Judicial admissions implied from, § 300, p. 1069 
Opinion evidence relating to, 

Animals, § 491 
Human beings, $ 490 

Statements relating to as admissible, § 471, 
p. 114 

Conductors, 

Expert testimony, rallroad matters, § 544, p. 277 
Eailroad trains, judicial notice respecting duties 
and liabilitles, § 29, p. 569, n. 3 
Confession and avoidance, burden of proof, common- 
law pleading, § 106 
Confession of judgment, 

Judicial admission by, § 312 
Presumptions, regularity of, § 145, p. 797 
Confessions, 

Admission distinguished, § 270 
Conspirator, sufficiency to establish cause of ac- 
tion or defense, § 382, p. 1186 
Secondary evidence, loss or destruction of as 
gronnd for admission, § 826 
Confldential relationship, opinion evidence as to, 
admissibility, § 471, p. 120 

Confirm, extrinsic evidence as admissible to show 
meaning of, $ 962, p. 926 
Conflict, presumptions, § 119 

Conflict of evidence, opinion evidence, § 572, pp. 416- 
427 

Conflict of laws, 

Conclusiveness of evidence, party*s own testi¬ 
mony, § 1040, p. 1111, n. 77 
Bules of evidence, f 5 
Confllcting evidence, 

Defined, § 1016, p. 1039 

Sufldciency to support verdict or flndings, § 1042, 
p. 1127 

Confuslng evidence, relevancy, § 159, p. 869 
Congested condition, court, judidal notice of, § 49^ 
n. 89 
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CJongress, 

Judidal notice, 

Journals of, § 43, p. 607 
Private acts of, § 22 

Presumptions, regularity of ofiSdal action of, § 
146, p. 826 
CJonjecture, 

Admission of testimony consisting merely of, § 
450 

Admission on proceeding, admissibility, | 277 
Eapert testimony, 

Exclnsion of, § 522 

Questions framed so as to preclude, § 650, 
p. 345 

Inferences based on, § 1044, p. 1132 
Opinion evidence, probative force of opinion bas¬ 
ed on, § 567, p. 381 

Verdict or finding resting on, § 1042, p. 1118 
Connecting admission, § 371 
Consangninity, 

Dedarations as to pedigree, relationsbip of de¬ 
clarant by, § 229. 

Opinion evidence, proof of, § 515 
Oonservation department, presumptions, regularity of 
ofladal acts, § 146, p. 821 
CJonsideration, 

Condusiveness of recitals of written instrument 
as to, § 948, p. 869 
Deeds, 

Parol or extrinsic evidence as to, g 950, pp. 
873-878 

Recital of as prima facie evidence, § 767, p. 
690 

Negative evidence as overcoming prima fade 
evidence of, § 1037, p. 1084 
Opinion evidence as to, admissibility, § 465 
Parol or extrinsic evidence, §§ 948-958, pp. 869^ 
891 

Acddent as essential to admission, § 948, p. 
872 

Actual conslderation less tban tbat redted, 
§ 948, p. 871 

Additional conslderation, § 948, p, 870 
Deeds, § 950, p. 876 

Altering legal effect or operation of instru¬ 
ment, § 956 

Altering or defeating agreement, g 951, p. 
880 

Ambiguity in instrument warranting, g 948, 
p. 871 

Assignment, § 952, p. 881 
Assumption of encumbrances, g 950, p. 876 
Bilis and notes, § 951, pp. 878-881 
BiUs of sale, § 952, p. 881 
Bonds, § 952, p. 882 
Certificates of deposit, g 952, p. 882 
Charitable pledge, § 952, p. 882, n. 95 
Collateral agreements respecting, sales of 
realty, g 1003, p. 1004 

Competency in general, § 948, pp. 869-872 
Gompromise and settlement agreement, g 952, 
p. 884 

Consideration not stated, § 954 
Oonsisteney with expressed consideration, § 
955 

CJontingent consideration, | 961, p. 880, n. 79 
Contracts, § 952, p. 882 


Consideration—Oontinued, 

Parol or extrinsic evidence—-Contlnued, 
Contractual consideration, § 958 
Covenant against encumbrances, effect of, | 
950, p. 877 

Deeds of conveyance, g 960, pp. 873-^78 
Deeds of trust, § 952, p. 883 
Defeating legal effect of Instrument, § 956 
Disproving allegation of illegality, § 1010 
Effect as respects submisslon of, § 956 
Employment contracts, § 952, p. 883 
Encumbrances, assumption of, § 950, p. 876 
Excbange contracts, § 962, p. 883 
Executory conslderation, § 968 
Express promise constituting consideration, 
§ 968 

Eailure of consideration, § 948, p. 871 
Bilis and notes, § 951, p. 879 
Deeds, § 950, p. 875 
Indorsement, g 951, p. 881 
Sealed Instruments, § 949 
Praud as essential to admission, g 948, p. 872 
Fraud in connection witb want of considera¬ 
tion, g 956 

Future advances, mortgage given to secure, 
§ 952, p. 883 

Good conslderation, g 957 
Guaranty contracts, g 952, p. 883 
Dlegallty of consideration, g 956 
Incompleteness of recitals as to consideration, 
g 958 

Indorsement, g 951, p. 881 
Inquiry as authorized, § 948, p. 869 
Insurance contracts, g 952, p. 883 
Deases, g 952, p. 883 
Manner of payment, g 953 
Mistake as essential to admission, g 948, p. 872 
Mortgages, g 952, p. 883 
Mutual conveyances between cotenants, g 950, 
p. 877 

Negotlable Instruments, g 951, p. 880 
Nominal consideration only set forth, g 948, 
p. 871 

Deeds, g 960, p. 876 

Options, mortgage given to secure, g 952, p. 
883 

Partnersbip agreements, mortgages given to 
secure, g 952, p. 883 
Payment of, g 953 

Prior or contemporaneous agreement consti¬ 
tuting consideration, g 1000 
Hailroad passes, g 952, p. 884 
Releases, g 952, p. 884 
Sale in gross or by acres, g 950, p. 876 
Sales contracts, g 952, p. 883 
Sealed instruments, g 949 
Speclfic promise constituting consideration, 
g 958 

Stlpulations as to consideration, g 955 
Subsequent agreement founded on, g 1004 
Suretysbip contracts, g 962, p. 883 
Valuable consideration, g ^7 
Want of consideration, g 948, p. 871 
Bilis and notes, g 951, p. 879 
Deeds, g 950, p. 875 
Fraud in connection with, g 956 
Sealed instruments, g 949 
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Consideratiori—Continued, 

Prima facie evidence, recitals as to, § 767, p. 686 
Third persons, conclusiveness of recital of as to, 
§ 767. p. 691 

Consolidation, corporations, Judiclal notice of, § 92 
Conspiracy, 

Character evidence, admissibility where action in¬ 
volves charge of con^iracy, § 426, p. 60 
Dedarations as to, admissibility, § 264 
Opinion evidence as to, admissibUity, § 471, p. 119 
Conspirators, 

Admissions, competency, § 362, pp. 1138-1141 
Confession, snfficiency to establish cause of ac¬ 
tion or defense, S 382, p. 1186 
Constables, 

Admissions, employment for Service of civil proc- 
ess, § 351, p. 1126 

Judicial notice in respect of, § 48, p. 616 
Presumptions, 

Knowledge of law, § 132, p. 756, n, 93 
Regularity of ofBcial acts, § 146, p. 815 
Regularity or election or appointment, § 138 
Constitutional amendments, ratification, judicial no¬ 
tice as to, § 51 

Constitutional convention, Judiclal notice, l^ecord of, 
§ 43, p. 609 

Constitutional provisions, 

Autbority of public officers, judicial notice as to, 
§ 37, p. 594 

Judiclal notice, § 16, pp. 625-632 
Sister States, § 19 
States or territories, § 16 
Presumptions as to, § 133, p. 766 
Construction, 

Building, expert testimony as to, § 546, p. 326 
Contracts, parol or extrinsic evidence, collateral 
agreements, § 1003, p. 990 
Declaration, § 265, p. 1017 
Parol or extrinsic evidence, admissibility for pur- 
pose of, §§ 959-962, pp. 891-929 
Rules of evidence, J 158 
Work, expert testimony as to, § 630, p. 229 
Consular invoice, official document, admissibility of, 
§ 640, n. 37 
Consuis, 

Judicial notice as to, § 37, p. 595 
Official registers and documents, certiflcates of, 
§ 638, p. 492, n. 10 

Consumptlon, opinion evidence as to person baving, 
§ 513, p. 199 

Oontemporaneous collateral agreements. Parol or ex¬ 
trinsic evidence, post 
Oontemporaneous, 

Declaratlons, res gestae, § 403, p. 19 
Record, memoranda, admissibility as amounting 
to, § 696, p. 588 

Transactions, parol or extrinsic evidence as to, 
construction of instrument, § 960, p. 906 
Oontempt, judicis^l notice, original record, § 60, p. 623 
Contents of instrument, contents, knowledge of, § 150, 
p. 837 

Oontest of election, judicial notice in respect of, § 61 
Contingency, parol or extrinsic evidence, admissibility 
to Show, §§ 935-946, pp. 857-^868 
Oontinuance, 

Handwritings, comparison in application for, § 613 
Judiclal admissions, applicatlons for, § 313 


Contlnuing facts, slmilar acts or occurrences, § 5^ 
Continuous transaction, book entries, time of making, 
§ 690 
Contracts, 

Admissibility in evidence, § 732, p. 641 
Admissions by, § 283, p. 1036 
Best evidence rule, application of, § 792, p. 717 
Breach of contract, 

Opinion evidence, § 447, p. 77 
Parol evidence, § 930 
Copies of, admissibility, § 661 
Declarations against interest, admissions by, § 224 
Employment contract, post 
Expert testimony, capability of making, § 635 
Judicial admission by, § 307 
Judicial notice, matters of common knowledge 
pertaining to, § 28, p. 544 
Letters, admissibUity for puipose of proving, § 
703, p. 604 

Modiflcatlon, condltions subsequent, parol evi¬ 
dence as admissible to show, § 9^, p. 858 
Opinion evidence, 

Capacity to enter into, § 507, p. 1T8 
Statements of fact as to as admissible, § 465 
Parol or extrinsic evidence, 

Agent executing contract In behalf of Prin¬ 
cipal, § 991, p. 964 
Ambiguity as to parties, § 988 
Controversies Involving strangers or third 
parties, § 861, p. 795 

Entire agreement not expressed in wrlting, 
§ 1013, p. 1033 

Explanation of subject matter, § 1007, p. 1014 
Praud in procurement shown by, § 979, p. 945 
Identification of subject matter, § 1007, p. 
1014 

Mistake shown by, § 978, p. 940 
Omissions supplied by, § 1008 
Rule, application to, §§ 901-912, pp. 816-835 
Advertising contracts, § 912 
Agreement with reference to subject mat¬ 
ter, § 901, p. 817 
Bailment, § 903 
Bilis of lading, § 905 
Blank contracts, § 902 
Building contracts, § 904 
Capacity of party, § 975 
Oarriage contracts, § 905 
Communications and commitments lead- 
ing to contract, § 901, p. 823 
Composition with creditors, § 912 
Consideration, § 952, p. 882 
Construction of writing, § 901, p. 822 
Conversatione leading to contract, § 901, 
p. 823 

Donations, § 912 
Employment contracts, § 906 
Escrow, § 912 

Exchange contracts, § 910, pp. 830-534 
Eorm of contract, § 902 
Guaranty contracts, § 907 
Indemnity contracts, § 907 
Insurance contracts, § 908 
Intention of parties, § 901, p. 817 
Marketing contracts, § 912 
Meanlng of wrlting, | 901, p. 822 
Miscellaneous contracts, S ^12 
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Contracts—Continued, 

Farol or extrlnsic evidence—Continued, 

Bule, application to—Continued, 

Negotiations leading to contract, § 901, p. 
822 

Partial destruction of contract, § 901, p. 
820, n. 21 

Partial performance, § 902 
Partnership contracts, § 909 
Party wall construction, § 912 
Receipts constitutlng or embodied In con¬ 
tracts, § 926, p. 847 

Bepresentations or statements leading to 
contract, § 901, p. 823 
Requisites of writing, § 902 
Sales, § 910, pp. 830-834 
Separation agreements, § 912 
Signature as essential, § 902 
Storage contracts, § 903 
Subscriptions, § 911 
Suretyship contracts, § 907 
Time of performance, § 901, p. 823 
Venue of suit brougbt on contract, § 901, 
p. 820, n. 21 
Works contracts, § 904 
Supplying omissions, § 1008 
Presumptions, 

Oontinuance of obligation, § 124, p. 744 
Validity of, § 134, p. 771 
Prima facie evidence, recitals in, § 767, p. 685 
Receipts distinguisbed as respects contradiction 
thereof by parol evidence, § 926, p. 848 
Res gestae, 

Antecedent statements made in course of ne¬ 
gotiations as admissible, § 412 
Attendant circumstances and statements as 
admissible to sbow execution, § 411, p. 32 
Secondary evidence, 

Copies excluded as, § 814 
Loss or destruction of as grounds for, § 826 
Time as of essence of, parol evidence as admis¬ 
sible on question, § 910, p. 833 
Time of performance, parol evidence as admis¬ 
sible to sbow, § 901, p. 823 
TJnderstanding of language used in, admissibility 
of evidence as to, § 451 

Unswom statements sbowing, admissibility, | 261 
Value of subject matter, relevancy of evidence as 
to, § 181 

Contradiction, expert testimony, Standard treatises 
for pulpose of, § 575 
Control, 

Evidence, burden of evidence as affected by, § 113 
Property, 

Admissions as to, § 291, p. 1051 
Presumptions, continuance of, § 124, p. 743 
Convenience, judicial notice, doctrine as based on, § 
13, p. 519 
Conversations, 

Admissibility of whole conversation on admission 
of parts thereof, § 190, p. 914 
Understanding of, admissibility of evidence as to, 
§ 451 

Oonveyances. Deeds and conveyances, post 
Conveyancing, Judicial notice, § 29, p. 648 
Cooperation, book entries, clerks or third persons, § 
693, p. 678 


Coordinate action, attendant circumstances, admissi¬ 
bility to establish system of, § 597 
Coparties, admissions, 

Admissibility as against, § 318, pp. 1096-1099 
Oonclusiveness, § 380, p. 1169 
Bffect as to, § 381, p. 1173 
Copies, 

Admission of correctness of, admissibility as Jus- 
tified case of, § 819 
Ancient documents, 

Admissibility as, § 746, p. 664 
Use of to establish age, § 747 
Collateral writings, admissibility, § 820 
Copy of, admissibility, § 817 
Corporate books and records, 

Admissibility, § 818 
Proof by authenticated copy, § 700 
Enlarged photographs of, admissibility, § 714 
Handwrlting, Standard of comparison, § 617, p. 
471 

Mechanical operation producing, admissibility, § 
821 

Negative facts, admissibility as positive evidence 
of, § 818 

Prima facie evidence, § 773 
Secondary evidence, §§ 813-821, pp. 745-751 
Fumishing by possession of, § 784 
Xfimitations of rule, §§ 818-^0 
Weight given to, § 773 
Coroners, 

Inquest, 

Admissibility of evidence in subsequent pro- 
ceeding, § 385, p. 1191 

Oflacial document, death certificate as, § 638, 
p. 497 

Judicial notice of, § 37, p. 597 
Presumptions, regularity of official acts, § 146, 
p. 815 

Corporate books and records, §§ 699, 700, pp. 593-599 
Actions in which admissible, § 699, p. 596 
Admissions, § 699, p. 596 
Associations, 

Admissibility, § 701 

Parol evidence as admissible to prove con- 
tents, § 811 

Secondary evidence, loss or destruction of as 
ground for admission, § 826 
Authentication, necessity of, § 700 
Banks, admissibility, § 700 
Best evidence of, § 810, p. 742 
Competency in general, § 699 
Competency of books in respect to facts stated 
therein, § 717 
Conclusiveness, § 767, p. 686 
Copies of, 

Admissibility, § 818 
Proof by, § 700 

Course of business, admission as made in, § 700 
Creditors, admissibility to.prove claim of, § 699, 
p. 696 

Directors, admissions against, § 699, p. 597 
Uissolution, admissibility and question of divislon 
of assets on, § 699, p. 694, n. 44 
Entire records considered, § 774 
Financial condition, admissibility to show, § 699, 
p. 595, a 50 

Financial corporations, admissibility, § 700 
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Corporate books and recordfr—Continued, 

Foreign copies of, admissibility, § 818 
General use, admissibility of books in, § 717 
Handwriting, proof of as essentia! to admission, 
§ 700 

Identification, § 700 

Incompleteness, paro! evidence as admissible in 
case of, § 810, p. 743 

Lists of stockholders, admissibility as originals, 
§ 818 

Memoranda, admissibility as, § 699, p. 594 
-Minute books, admissibility, § 699, p. 593, n. 42 
Mode of proof, § 700 

Officers, admissibility against, § 699, p. 595 
Ordinary business transactions, admissibility to 
prove, § 699, p. 594 
Parol or extrinsic evidence, 

Admissibility in direct attack on for fraud, § 
860 

Admissibility to prove contents, § 810, p. 742 
Admissibility to vary or contradict, § 892 
Controversies involvlng strangers or tbird 
parties, § 861, p. 795 
Supplying omissions, f 1009 
Sustaining of, § lOlO 

Preliminary proceedings showing organization, 
competency to prove, § 699, p. 593 
Prima facie evidence, § 767, p. 686 
Private matters, admissibility to establisb, $ 699, 
p. 594 

Relevancy, requirement of, § 699, p. 697 
Scientific books, admissibility, § 718 
Scteondary evidence, § 810, pp, 741-745 

lioss or destruction of as ground for admis¬ 
sion, § 826 

Proof of ground for admission as essential, 
§ 837 

Secret societies, admissibility, § 702 
Secretary, proof of authenticity by, § 700 
Signature, minute book, g 700 
Stock certificate book, admissibility, § 699, p. 594, 
n. 43 

Stockholders, admission as against, § 699, p. 595 
Tbird persons, admissibility in favor of, § 699, 
p. 696 

Corporate stock, 

See, also, Stock, post 

Conditions precedent to contract for sale of, parol 
evidence as admissible to show, § 938 
JQxpert testimony, 

Owner as qualifled to testify to value of, § 
545, p. 317 

Value of, § 545, p. 300 

Subscription contract, parol evidence as admis¬ 
sible to vary, § 911 

Subscrlptions to, conditions precedent to, parol 
evidence as admissible, § 941 
Value, elements consldered in determi n ing, § 1049, 
p. 1138 
Corporations, 

Admissions, 

Agents of, §§ 354r-358, pp. 11^1134 
Oflacers and employees of, § 355 
Books and records. Corporate books and records, 
ante 

By-laws, judicial notice of, § 91, p. 687 
Cessation of, judicial notice, § 92 


Corporations—Contlnued, 

Civil rights, judicial notice of, § 91, p. 687 
Gonsolidation, judicial notice of, § 92 
Existence, parol or extrinsic evidence, § 803, p- 
731 

Bxpert testimony, value of property of, § 546, p-. 
289 

•Good faitb, presumptlons as to, § 150, p. 831 
Historical facts relative to, judicial notice of, § 
91, p. 686 

Instruments executed in bebalf of, proof of au- 
tbority as essential to admission, § 734 
Instruments, capacity in ■whicb executed, parol 
or extrinsic evidence, § 990 
Judicial notice, §§ 89-92, pp. 684-689 
Acts of, § 91, pp. 685-689 
By-laws, g 91, p. 687 
Cessation of, § 92 
Cbaritable institution, § 91, p. 688 
Oharter, § 90 
Civil rights, § 91, p. 687 
Gonsolidation, g 92 
Expiratlon of charter, § 92 
Federal courts, § 91, p. 688 
Financial distress, § 91, p. 686, n. 23 
iForelgn corporations, § 91, p. 687 
Forfeiture of charter, § 41 
Name, § 90 

Powers, § 91, pp. 685-689 

Private statutes creating or relatlng to, g 91, 

p. 686 

Reli^ous institution, § 91, p. 688 
Beports, § 91, p. 688 
Residence, § 90 
Seal, § 91, p. 687 

Statutory provisions relating to, g 91, p. 686 
Management of affairs, presumptlons as to, § 

160, p. 832 

Name, judicial notice of, § 90 
Opinion evidence, admissibility in respect to pow¬ 
ers of, g 464 

Parol or extrinsic evidence, 

Admissibility to show authority of ofilcer or 
agent of, § 803, p. 731 
Recorded vote of, § 1007, p. 1019 
Powers, judicial notice of, § 91, pp. 685-689 
Presumptlons, 

Knowledge of law, § 132, p. 756, n. 93 
Regularity and validity of act, g 150, p. 829 
Stock, post 

Eecords, presumptlons as to regularity of, § 150, 
p. 832 

Seal, judicial notice of, § 91. p. 687 
Self-serving declarations, oflacers, § 216, p. 958 

Correspondence, 

Admissibility of whole thereof, § 190, p. 916 
Inferences as to, | 504 
Letters, post 

Opinion evidence as to, welght of, § 668, p. 382 
Corroborations, 

Bqoks of account, g 683, p. 554 

Circumstantial evidence of, § 1039, p, 1099, n, 14 

Expert testimony, g 670 

Handwritings, comparison for purpose of, § 613 
Improperly admitted evidence, g 190, p. 017 
Letters, admission for purpose of, § 703, p. 602 
Memoranda, use for purpose of, g 696, p. 590 
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Corroborations—CJontinued, 

Paroi or extrinsic evidence, admissibility for pur- 
pose of, § 930 

Pleadings, admissibility for purpose of, § 633, p. 
485 

Presumptions, overcoming of by uncorroborated 
testimony, § 1018 
Similar acts or occurrences, § 580 
Telegrams, admission for purpose of, § 703, p. 
602 

Weigbt of evidence, effeet of, § 1031, p. 1072 
Oorroboratlve evidence, 

Defined, § 1016, p. 1039 

Presumptions arising from failure to produce, § 
156, p. 857 

Corruption of witnesses, relevancy of evidence as to, 
§ 179 

Cost accounting, Judicial notice, manufacturing busi- 
ness, § 29, p. 550, n. 4 

Cost records, admissibility in evidence, § 732, p. 646 
Gosts, estimate of, § 503, p. 164 
Cotton, Judicial notice, 

Matters relating to, § 29, p. 559 
Value of, § 101, p. 706 

Cotton ginning, judicial notice, § 29, p. 548 
Cotton season, paroi or extrinsic evidence as admis- 
sible to Show meaning of term, § 962, p. 922 
Cotton spinning machinery, expert testimony, manage- 
ment and operation of, § 533, p. 235 
Counter declarations, admissions, admissibility of, § 
380, p. 1169 
Counterclaim, 

Judicial admission in, § 302 
Set-off and counterclaim, post 
Counterfeiting, demonstrative or real evidence, In- 
^ection of document to ascertain, § 611 
Counterpart, prlmary evidence, admissibility as, § 
821 

Gounties, 

Admissions, declarations of officers as binding on, 
§ 359 

Boundaries, Judicial notice of, § 33, p. 581 
Date of organization, Judicial notice of, § 33, p. 
581 

Departmental reports, admissibility, § 638, p. 492 
Geographical facts relating to, Judicial notice of, 
§ 33, p. 581 
Judicial notice, 

Geographical facts relating to, § 33, p. 581 
Population of, § 98 

Country estate, expert testimony, value of, | 645, p. 
297 

County assessors, expert testimony, value of real prop- 
erty, § 545, p. 304, n. 8 
County clerks, 

Oflacial entries of, admissibility, § 638, p. 491 
Presumptions, regularity of oflBlcial acts, § 146, p. 
815 

County commissioners, 

Judicial notice, orders of, § 41 
Secondary evidence as to proceedings of, Idss or 
destruction as ground for admission, § 827 
County officers, 

Judicial notice of, § 37, p. 597 
Signature and seal of, § 38 
Presumptions, regularity of offidal acts, § 146, p. 
815 


County recorders, Judicial notice, records in oflace, 
§ 36 

County records, paroi or extrinsic evidence, varying 
or contradicting by, § 878 

County seat, Judicial notice, identity and location, | 
33, p. 582 

County treasurers, Judicial notice of, § 37, p. 598 
Coupling device, expert testimony, management and 
operation of, § 533, p. 235 
Course of business, 

Book entries made in, admissibility, § 683, p. 654 
Corporate books and records, admission as made 
in, § 700 

Declarations in, § 225 

Destruction of writing in, secondary evidence as 
admissible in case of, § 824 
Hospital entries in, admissibility, § 728, p. 634 
Letters, admissibility of letters written in, § 703, 
p. 604 

Memoranda, admissibility on ground of belng 
made in, § 696, p. 587 
Relevancy of evidence as to, § 180 
Course of conduct, similar acts or occurrences, admis- 
sibility to Show, § 581 

Courses and distances, paroi or extrinsic evidence, 
admissibility to vary recitals in deed as to, § 916, 
p. 839 

Court-martial, paroi evidence, warrant signed by pres- 
ident of, § 809, p. 739 

Court officials, Judicial notice of, § 48, p. 614 
Court rule, procedure established by, Judicial notice 
of, § 49 

Court stenographer’s transcript, hearsay, § 194, p. 933, 
n. 59 

Court stenographers, presumptions, regularity of offi- 
cial .acts, § 146, p. 816 

Court trial, hearsay, relaxation of rule in case of, 
§ 210 
Courts, 

Judicial admissions, binding effeet on, § 299 
Judicial notice taken by, § 13, p. 521 

Courts authorlzed to make use of doctrine, 
§ 13, p. 521 

Organization, Jurisdiction, and powers of, § 45 
Terms and sessions of, § 47 
Opinion evidence, exclusion on trial by court, 
§ 441 

Presumptions, regularity in respect to terms, § 
145, p. 797 

Seal, Judicial notice of, § 46 
Sessions, Judicial notice of, § 47 
Terms, Judicial notice of, § 47 
Courts of record, sister States, authentication of copies 
of, § 671 

Covenants, paroi or extrinsic evidence, 

Admissibility in actions for breach of, § 950, p. 878 
Admissibility to engraft on deed, § 916, p. 840. 
Fraud in connection with shown by, § 979, p. 950 
Mistakes found by, § 978, p. 940 
Covertures, presumptions, similarity of law of sister 
state relating to privileges of, § 133, p. 769 
Credibility, 

Oral declarations, impairment of, § 268 
Witnesses, 

See, also, Memory of witnesses, post 
Adverse party called as witness, party calling 
as vouching for, § 1040, p. 1107 
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Credibility^—Oontinued, 

Witnesses—Continucd, 

Age as affecting, § 1026, p. 1065 
Bias of witness as affecting, § 1026, p. 1065 
Candor of witness as affecting, § 1026, p. 1066 
Biscrepancles in testimony of witnesses as 
affecting, § 1026, p. 1064 
Expert testimony, § 669, p. 389 
Uliteracy as affecting, § 1026, p. 1066 
Matters affecting memory, § 1026, p. 1065 
Memory, laws regulating as determinative of, 

§ 1026, p. 1062 

Mental and physical condition of witness af- 
fecting, S 1026, p. 1066 

Moderation of witness as affecting, § 1026, 

p. 1066 

Party produclng as vouching for, § 1040, p. 

1104 

Positive or negative testimony, weight as af- 
fected by, § 1037, p. 1088 
Time, estimates of, § 1030 
Voucber by party introduclng, § 1040, p. 1104 
Toutbful witnesses, § 1026, p. 1065 
Credible evidence, presnmption of law requirlng, § 117 
Credit memorandum, admissions by, § 283, p. 1037 
Creditors, admissions, declarations of debtor as af¬ 
fecting creditor, § 336 

Creditors* meeting, admissibility of evidence brougbt 
out at in subsequent proceeding, § 385, p. 1192 
Oredits, 

Book entries, admissibility, § 686, p. 567 
Judicial notice, matters of common knowledge 
pertaining to, § 28, p. 544 
Presumptions as to, § 141 

Creek cltlzens, parol or extrinsic evidence, admissibili¬ 
ty to contradlct enroUment record of freedmen 
citizens, § 887 

Creeks, judicial notice as to, § 33, p. 678, n. 98 
Crematories, judicial notice, § 29, p. 648 
Criminal liability, opinion evidence, capacity to incur, 

§ 507, p. 179 

Criminal proceedings, admissibility of evidence in sub¬ 
sequent proceeding, § 885, p. 1192 
Criminal prosecutions. 

Character, admissibility of evidence as to where 
action Involves charge of crime, § 426, pp. 
59-62 

Declaration against interest subjecting declarant 
to, § 219, p. 963 

Judicial admissions in, § 300, p. 1070 
Parol or extrinsic evidence, admissibility to ex- 
plain or enlarge record, § 870, p. 801 
Preponderance of evidence, sufflciency, § 1020, 
p. 1050 

Crippled condition, opinion evidence as to, § 513, p. 201 
Crop of flax, extrinsic evidence as admissible to ^ow 
meaning of term, § 962, p. 926 
Crops, 

Expert testimony, 

Cause of failure of or damage to, § 646, p. 

324 

Owner as qualifled to testify to value of, § 

545, p. 317 
Quantity, § 543 
Value of, § 545, p. 310 

Judicial notice of matters rdating to, § 29, p. 558 
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Crops—Continued, 

Opinion evidence, admissibility on question oi 
damage to, § 447, p. 81 
Belevancy, value of, § 181 
Cross action, burden of proof, § 104, p. 715 
Cross bili, judicial admission in, § 302 
Cross-examination, 

Adverse party called as witness under, conclu- 
siveness of testimony, § 1040, p. 1108 
Character, 

Admission of evidence warranted by, § 424 
Specific acts, § 436 
Comparison of handwritings, § 620 
Expert witnesses, § 560, pp. 368-377 
Collateral matters, § 571, p. 415 
Conflict in, J 572, p. 422 
Discretion of court, § 674, p. 431 
Explanation of testimony given on, § 660, p, 376 
Hypothetica! questions on, § 660, p. 376 
Purpose of, § 574, p. 431 
Standard treatises in connection with, § 574, 
pp. 428-431 

Textbooks used in, § 574, p. 429 
Former evidence, 

AdmissibUity as dependent on opportunity for 
cross-examination, § 390 
Introduction of, § 397 
Handwritings, comparison of, § 620 
Medical experts, medical or scientific books used 
in, § 574, p. 429 

Memoranda, effect of use on, § 606, p. 587, n. 2 
Opinion evidence, § 548 

Quallfication of witness shown by, § 458, p. 98 
Tests applied, § 566 

Private documents, compelling production for pur¬ 
pose of, § 764 

Self-serving declarations on, § 216, p. 952 
Skilled witness, rules goveming, § 560, p. 369 
Voluntary unresponsive answer on, concluslveness, 

§ 1040, p. 1107 
Witness, § 548 

OTOSsings, opinion evidence, admissibility on questlon 
of condition of, § 448, p. 83 

Crude oil, judicial notice, inflammable and combusti- 
ble nature of, § 76, p. 658, n. 71 
Cultlvation, 

Expert testimony, method of, § 546, p. 324 
Opinion evidence as to, admissibility, § 471, p, 118 
Culverts, expert testimony, condition of, § 544, p. 274 
Gumulative evidence, 

Deflned, § 1016, p. 1039 

Presumptions, failure to produce, § 166, p. 867 
Belevancy, § 166 

Currency, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 922 
Current funds, parol or extrinsic evidence as admis¬ 
sible to Show meaning of term, § 962, p. 922 
Current history, judicial notice of, § 58 
Curtesy, declarations respecting title by tenant by, 
admissibility, § 247, p. 1000 
Curves, highways, judicial notice of tendency to ^im- 
inate, § 94 
Custodian, 

Abstraet of title, admissibility of copy attested 
by, § 662 

Land office records, certification by, § 664 
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Castodian—Continued, 

Public records, 

Certiflcate of as offlcial document, § 640 
Certiflcation by, § 664 

Becords, testimony of as competent to establisb 
content, § 807, p. 735 

Custom house records, parol or extrinsic evldence, 
contradiction by, § 889 
Gustoms and usages, 

Expert testimony, hypothetical questions based 
on custom, § 553 
Poreign customs, 

Judicial notice as to, § 30 
Parol evidence as admissible to establiidi, § 
801 

Historical works, admissibility to prove, § 720 
Judicial notice, § 30 

Insurance companies, § 29, p. 570 
Opinion evidence as to, skilled witnesses, § 483, 
pp. 139-142 

Presumptions, mailing of letters, § 136, p. 782 
Helevancy of evidence as to, § 180 
Beputation, admissibility of evidence as to, § 196 
Customs duties, ofiScial documents, appraisements and 
inventories as, § 638, p. 493 
Customs officers, presumptions, regularity of election 
or appointment, § 138 

Bairy products, e3q)ert testimony, value of, § 545, 
p. 310 

Dairying, judicial notice in resjpect of, § 29, p. 659 
Damages, 

Estimate of, 

Admissibility, § 495 
Weight of opinion, § 568, p. 382 
Expert testimony as to, § 528 

Cross-examination as to, § 560, p. 370 
Weigbt of, § 569, p. 401 
Inferences as to, weigbt of, § 568, p. 381 
Opinion evidence, 

Admissibility on issue, § 447, pp. 76-82 
Statements of fact relative to cause of as 
admissible, § 471, p. 113 
Weigbt of opinion, § 568, p. 381 
Paaol or extrinsic evidence, admissibility in re- 
spect to allowance of certain items of, § 870, 

p. 800 

Dams, opinion evidence, admissibility on question of 
/damages resulting from constructlon of, f 447, 
p. 81 

Dancing, judicial notice of, § 83 
Dangers, 

Operation of rallroads, judicial notice as to, § 
29, p. 568 

Opinion evidence as to, admissibility, § 448, p. 83 
Dangers of river, extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 926 
Date, 

Ancient documents, conclusiveness as to age, § 
747 

Book entries, admission as requiring selling of, § 
686, p. 564 

Conveyances, conclusiveness of recital as to, § 
767, p. 689 

Judicial notice of, § 100 

Abbreviations for, § 68, n. 26 
Election, § 51 
Ordinances, § 27 


Date—Continued, 

Judicial notice of—Cwitinued, 

Resort to almanac or calendar, § 12, p. 519 
Statutory provision, § 16, p. 529 
Treaties, 8 57 

Letters, materiality as respects admission of, § 
703, p. 605 

Memory of witnesses respecting, weight of testi¬ 
mony, § 1029 

Ordinances, judicial notice of effective date, § 27 
Parol or extrinsic evidence as to, § 963 
Presumption as to, 

Execution of written instrument, § 150, p. 
839 

Mailing of letter, § 136, p. 783 
Recordation of deed, parol evidence as admissible 
to prove, § 886 
Daybook, book entries, 

Admissibility as dependent on keeping regularly 
in manner of, § 685, p. 660 
Production of ledger in connection with, § 685, p. 
561 

Days, judicial notice of, § 100 
Days of grace, judicial notice, § 25 
Deaf and dumb persons, presumptions, idlocy or in- 
sanity, § 147 

Deal, parol or extrinsic evidence as admissible to 
Show meaning, § 962, p. 924 
Dealers, 

Expert testimony, value, § 545, p. 286 
Securities, judicial notice, § 29, p. 548 
Death, 

Best evidence rule, appllcation of, § 803, p. 732 
Book entries, 

Supplemental testimony re^ecting entries by 
clerks and third persons as not required 
in case of, § 693, p. 579 

Supporting entries by deceased persons by 
oath of personal representative, § 684, 
p. 567 

Dedaratlon against interest, death of declarant 
as aflfecting admissibility, § 218 
Declarations, 

Admissibility to prove, § 227, p. 973 
Death of declarant as essential to admission, 
declaration, § 230 

Eormer evidence as admissible In case of death 
of witness, § 392 
Hearsay evidence, 

Admissibility in case of death of declarant, § 
205 

Bstablishment by, § 227, p. 973 
Inference in respect to cause of, admissibility, § 
494 

Newspaper announcement of, admissibility as 
proof of fact, § 227, p. 974 
Opinion evidence, statements of fact respecting 
cause of as admissible, § 471, p. 113 
Parol or extrinsic evidence, rule excluding as ap- 
plicable in action to recover for, § 861, p. 795 
Prima facie evidence, record of, § 644 
Private documents, recitals as to as competent, 
§ 677 

Public records and documents, reglsters of, 8 623 
Reputation, establisbment by, § 227, p. 974 
Rumor, establisbment by, § 227, p. 974 
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Peath—Continued, 

Self-serving declaratlons, effect of death of de¬ 
clarant, § 216, p. 953. 

Suflaciency of evidence as to canse of, § 1060, n. 79 
peath certificates, 

Certified coples. 

Admissibility, § 651, p. 516 
OflGicer as making, § 664, n. 69 
Prima facie evidence, § 773 
Church register, competency, § 727 
iConclusiveness, § 766, p. 683 
Foreign countries, authentlcated copies of, § 
676 

Official docnment, admissibility as, § 638, p. 496 
Prima facie evidence, § 766, p. 683 
Debtor and creditor, admissions, declaratlons of 
debtor as afifectlng creditor, § 336 
Decay, Judicial notice, vegetable matter, § 88 
Deceased owners, admissions, competency, § 327 
Personal property, § 334 
Deceased persons, 

Memorandum by admissibility, § 696, p. 590 
Bes gestse, statements as admissible as part of, § 
410, p. 25 

Statements of, weight of evidence, § 266 
Decedents’ estates. Exeeutors and administrators, 
post 

Deceit. Fraud, post 

Declsions, judicial notice, slster States, § 18 
Declaratlons, §§ 211-238, pp. 946-988 

See, also, Admissions, ante; Unsworn state¬ 
ments, post 

Admissibility against interest, § 217 
Aflaidavits, pedigree, § 226 
Age, admissibility as to, J 227, p. 972 
Agency, admissibility as statements showing, § 
261 

Ancient boundaries, admissibility, $ 234 
Ante litem motam, admissibility of declaratlons 
made, § 228 

Army seiTice, admissibility to prove, § 231 
Bailment, admissibility, § 261 
Basis of opinion, statement respecting as admis¬ 
sible, § 241 

Bastards, admissibility to show, § 229 
Birth, admissibility in respect of, § 227, p. 970 
Bodily condition, §§ 242-246, pp. 990-^97 
Admissibility in general, § 242 
Articulate or inarticulate declaratlons as ad¬ 
missible, § 243 

Competency of witnesses, § 246, pp. 994-997 
Bxclamations of paln, § 244 
Form of, § 243 
Groaning or moaning, § 243 
Narrative statements as to, § 245 
Persons to whom made, § 246, pp. 994-997 
Boundaries, public Corporation, § 233 
Business, course of, § 225 

Cause of death, admissibility on question, § 227, 
p. 974 

Celibacy, § 227, p. 971 

Circumstantial evidence, §§ 241-259, pp. 989-1012 
Color of child*s father, admissibUity to prove, § 
231 

Competency of declarant, 

Matters of public and general interest, § 235 
Pedigree, § 228 


Declaratlons—Continued, 

Composite statements, pedigree, § 232, p. 982 
Conduct, § 225 

Conspiracy, admissibility, $ 264 
Construction of, § 265, p. 1017 
Contract, admissibility of statement showing, § 
261 

Cotenant, admissibility of statements respecting 
possession, § 247, p. 1000 
Counter-declarations, § 380, p. 1169 
County offleers, declaration as binding on county, 
§ 359 

Course of buslness, § 225 

Credibility of testimony, impairment of, § 268 
Creditors, d€btor’s declaratlons affectlng, § 336 
Death, admissibility as te, § 227, p. 973 
Death of declarant as essential to admission, pedi¬ 
gree, § 230 
Defined, § 211 

Demand, admissibility, § 262 
Denial, admissibility, § 263 
Depositions, pedigree, § 232, p. 981 
Disclaimer, admissibility, § 263 
Disparagement, circumstances tendfng to dispar- 
age, § 268 

Dissent, admissibility, § 227, p. 970 
Dower, 

Admissibility of declaration respecting pos¬ 
session by tenant and dower, § 247, p. 
1000 

Competency of deceased husband*s declara¬ 
tion, § 328 

Dying declaratlons, post 

Exclamation of conduct, independently relevant 
statements as to as admissible, § 259 
Bxclamations of pain, admissibility as indlcating 
bodily condition, § 244 

Favorable circumstances accrediting testimony, § 
269 

Bear, admissibility of statements as to mental 
state of, § 255 
Form of, 

Bodily condition, § 243 

Matters of public and general interest, § 237 
Pedigree, § 232, pp. 980-983 
Fortification of memory, admissibility, § 259 
Fraud, admissibility of declaratlons tending to 
Show, § 252 

Friendly hature, admissibility, § 265 
Genealogy, matters conceming, § 226 
General interest, matters of, §§ 233-237, pp. 983- 
987 
Gift, 

Declaratlons respecting as admissible, § 260 
Suflftciency to establish, § 265, p. 1017 
Good faith, admissibility of statements tending to 
Show, § 252 

Grandparent and grandchild, admissibility in re¬ 
spect to, relationsHip, § 227, p. 972 
Groaning, admissibility as indlcating bodily con¬ 
dition, § 243 

Hearsay, species of, § 211 
Helrship, admissibility, § 227, p. 971 
Bighways, location of, § 234 
Husband and wlfe, admissibility in respect to re- 
lationship, § 227, p. 972 
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Declarations—Continued, 

Identification, independently relevant stat^cnents 
admissible for purpose of, § 253 
Impairment of credibility, oral declarations, § 
268 

Independently relevant statements, §§ 239—264, pp. 
986-1014 

Injury, independently relevant statements as to 
fact of as admissible, § 259 
In pais, admissibility, § 256 
Insanity, admissibility, §§ 242, 264 
Interest Declarations against interest, post 
Intoxication, statement admissible to show fact 
of , § 242 

Irrelevancy, § 212 

Issue or want of issue, admissibility, § 227, p. 971 
Blnowledge, 

Admissibility of declarations as to existence 
or absence of, § 257 
Declarant, pedigree, § 228 
Facts as essential matters of public and gen- 
eral interest, § 236 
Rejection for lack of, § 214 
Lack of knowledge, rejection for, § 214 
Degal resuit, statement constituent of as admis¬ 
sible, § 260 

Libel and slander, admissibility, § 264 
Malice, independently relevant statements as to as 
admissible, § 258 
Marriage, § 227, p. 971 

Memory, admissibility of declarations involving, 
§254 

Mental condition, independently relevant state¬ 
ments as to as admissible, § 254 
Mental state, Independently relevant statements 
as to as admissible, §§ 255-258, pp. 1005-1012 
Misrepresentation, 

Absence of motive to misrepresent as essen¬ 
tial, 

Matters of public and general interest, § 
235 

Pedigree, § 228 

Rejection for motive to misrepresent, § 215 
Moaning, admissibility as indicating bodily con¬ 
dition, § 243 

Mortgages, statements by mortgagee respecting 
possession as admissible, § 247, p. 1000 
Motive, independently relevant statements as to 
as admissible, § 258 
Motive to misrepresent, 

Absence of as essential, 

Matters of public and general interest, § 
235 

Pedigree, § 228 
Rejection for, § 215 

Munieipal oflBcers, declaration binding on munici- 
pality, § 359 

Municipalities, Corporation of, § 234 
JQame, § 227, p. 971 

l^arrative declarations, possession of property, § 
247, p. 999 

Narrative statements, bodily condition, § 245 
(NTavigable waters, location of, § 234 
J^egative testimony as to, weight of, § 267 
JN^onaecess of busband, admissibility to prove, § 
231 


Declarations—Continued, 

Notice, admissibility, § 262 
Observation, admissibility statements as to effect 
of, § 251 

Opinion evidence, statements as to basis of opin- 
ion as admissible, § 241 

Option, statements by bolder of option respecting 
possession as admissible, § 247, p. 1000 
Oral statements, 

Course of duty, § 225 
Intent, § 256 
Pedigree, § 232, p. 980 
Parentage, § 227, p. 971 
Partnership, proof by, § 366 
Pauper settlement, admissibility to prove, § 231 
Pedigree, §§ 226-232, pp. 968-983 

Affldavit conceming evidence of declaration, 
§ 226 

AflBldavlt conceming statement, § 232, p. 981 
Affinity, relationsbip of declarant by, § 229 
Ante litem motam, § 228 
Army service provable by, § 231 
Bastards, § 229 
Bible entry, § 232, p. 981 
Birtb as provable by, § 231 
Branch of family as provable by, § 231 
Color of child’s fatber as provable by, § 231 
Competency of declarant, § 228 
Competency of witnesses, § 226 
Composite statements as admissible, § 232, 
p. 982 

Conclusion of witness, § 226 
Conduct of members of family circumstantial- 
ly establisbing, § 232, p. 980 
Consanguinity, relationsbip of declarant by, 
§ 229 

Deatb of declarant as essential to admission, 
§ 230 

Deatbs as provable by, § 231 
Degree of relationsbip necessary to render 
admissible, § 229 
Deposition, § 232, p. 981 
Family portrait as admissible, § 232, p. 981 
Family relationsbip as essential, § 229 
Form of, § 232, pp. 980-983 
Freedom as provable by, § 231 
Genealogy, § 226 

Incidental or inferential facts as provable by, 
§ 231 

Intimate friends, § 220 
Bmowledge of declarant, § 228 
Land allotment, application for, § 232, p. 981 
Legitimacy of relationsbip of declarant, § 229 
Marriages as provable by, § 231 
Misrepresentation, absence of motive as es¬ 
sential, § 228 

Monumental inscriptions, § 232, p. 981 
Motive to misrepresent, absence of as essen¬ 
tial, § 228 

Names as provable by, § 231 

Necessity tbat pedigree be an issue, § 231 

Neighbors, § 229 

Nonaccess of busband as provable by, § 231 
Oral declaration, § 232, p. 980 
Pauper settlement provable by, § 231 
Probative value, § 226 
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Declarations—Continued, 

Pedigree—Continued* 

Proof of, § 226 

Eelationsliip of declarant, § 229 
Putative relatlonship, § 229 
Qualification of declarant, § 228 
Relationship to family as essentlal, § 229 
Relevancy, § 231 

Separation articles between husband and 
wife, § 2S2, p. 981 
Servant, § 229 

Source of money as provable by, § 231 
Subject matter, § 227, pp. 970-974 
Unavailability of direct evidence as essential 
to admission, § 230 
Written dedaration, § 232, p. 980 
Performance of duty, § 225 
Positive evidence as to making unswom state- 
ments, weight of, § 267 
Possession, 

Admisslbllity of statement by one in posses¬ 
sion of property, §§ 247-260, pp. 997- 
1003 

Personal property, statements by one in pos¬ 
session of, § 250 
Private boundaries, § 249 
Real property, § 248 
Privity, necessity of, § 212 
Probative force of, § 265, p. 1016 
Probative value, genealogy, § 226 
Provocation, admissibility, § 259 
Public and general interest, §§ 233-237, pp. 983- 
987 

Absence of motive to misr^resent as essen¬ 
tial, § 236 

Oompetency of declarant, § 235 
Form of declarations, § 237 
Incldental facts, | 233 
Knowledge of facts, | 236 
Misrepresentation, absence of motive to mis- 
represent as essential, § 235 
Motive to misrepresent, absence of as essen¬ 
tial, § 235 

Proof of competency of declarant, § 235 
Subject of dedaration, § 233 
Unavailability of direct evidence, § 236 
Purpose, independently relevant statements as to 
as admissible, § 268 

Real property, admissibility of declarations by 
one in possession, § 248 

Reasons assigned for conduct, admissibility, § 259 
Recognition, admissibility as circumstantial evi¬ 
dence, § 259 

Refresbing memory, admissibility, § 259 
Refusal, admissibility of statement showing, § 262 
Relationship, § 227, p. 971 
Relationsbip rendering irrelevant, § 212 
Rules pertaining to admissibility, § 211 
Sales, admissibility of statements sbowing, § 261 
Self-serving declarations, post 
Sensations, admissibility of statements as to ef- 
fect of, § 251 

Simllar evidence, sensibillty of, § 190, p. 918 
Source of money, admissibility to prove, § 231 
Statutory provisions, genealogy, S 226 


Declarations—Continued, 

Streets, location of, § 234 

Tenant by curtesy, admissibility of declarations 
respeeting tltle by, § 247, p. 100 
Third persons, 

Bodily condition, § 242 
Irrelevancy because made by, § 212 
Unavailability of direct evidence as essential, 
matters of publie and general interest, § 236 
Unavailability of other evidence as essential to 
admit, pedigree, § 230 

Undue influence, statements respeeting capacity 
to resist as admissible, § 254 
Untrustwortbiness of declarant, §§ 213-216, pp. 
947-958 

Weight of evidence, §§ 265-269, pp. 1016-1022 
Written statements, 

Intent, § 256 

Matters of publie and general interest, § 237 
Pedigree, § 232, p. 980 

Declarations against interest, §§ 217-244, pp. 958-967 
Absence of declared jurisdiction as affecting ad¬ 
missibility, § 218 
Account, § 224 
Admissibility, § 217 
Admissions, distinguisbed, § 217 
Adverse character, § 222 

Affirmative proof as being best evidence obtain- 
able, § 218 

Apparent interest, § 219, p. 963 
Assured, § 219, p. 965 

Best evidence obtainable, necessity of, 8 218 
Boundaries, § 219, p. 964 
Coexisting, self-serving interest, § 221 
Contract, admission by, § 224 
Criminal prosecution, statement subjecting declar¬ 
ant to, § 219, p. 963 
Death actlon, admissibility, § 218 
Deatb of declarant, admissibility, death of declar¬ 
ant, admissibility as affected, § 218 
Dedication to publie use, g 219, p. 964 
Deeds, § 224 

Disparagement of title, § 219, p. 964 
Distinctions, § 217 
Bnrollmeut of vessel, § 224 
Entry, § 224 

Existing interest as essential to admission, g 219, 
p. 963 

Form of dedaration, § 224 

Former holder of negotiable paper, declarations 
of, § 223 

Hearsay, exception to nile, § 217 
Incapacity of declarant to testlfy as affecting ad¬ 
missibility, § 218 
Incldental facts, § 217 

Indebtedness, acknowledgment of, § 219, p. 963 
Indorsement, § 224 
Inventory, § 224 

Knowledge of declarant as essential to admission,. 
§ 220 

Landowners, | 219, p. 964 
Letters, § 22^ 

Misappropriation of money, § 219, p. 963 
Misrepresentation, absence of motive to miarepre- 
sent as essential, § 221 
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Declarations against interest—Contimied, 

Motive to misrepresant, absence of as essential, 
§ 221 

Nature of interest of declarant, § 219, pp. 962-965 
Necesslty for as essential to admission, § 218 
Negotiable paper, declaration of former holder 
of, § 223 

Obvious interest, § 219, p. 963 
Oral statement, § 224 
Pecuniary interest, § 219, p. 963 
Permissive use, § 219, p. 964 
Person since deceased, § 218 
Possession of land, declaration by persons in, § 
219, p. 964 
Privity, 

Absence of as afPecting admissibility, § 218 
Reception as not dependent on existence of, 

§ 217 

Proprietary interest, § 219, p. 963 
Receipt, § 224 

Relevancy as essential to admission, § 218 
Eemoteness, § 219, p. 963 
Requirements for admission, § 217 
Res gestae, distinguished, § 217 
Self-serving declarations as rendered admissible 
by admission of, g 216, p. 957 
Self-serving interest existing in connection with 
self-disserving interest, § 221 
Similar evidence, admissibility of, § 190, p. 918 
Statutory provisions, 

Admissibility, § 217 
Persons since deceased, § 218 
Subject matter in declaration, interest in as es¬ 
sential, § 219, p. 962 
Tax retum, § 224 
Testamentary instrument, § 224 
Trustworthiness, § 221 
Unavailability of declarant as witness, 
Admissibility in case of, § 218 
Afifecting admissibility, § 218 
Written statement, § 224 
Decrees. Judgments or decrees, post 
Dedication, declarations against interest in respect of, 
§ 219, p. 964 

Deductions, presumption as deduction directed by law, 
§ 115 

Deed books, admissibility in evidence, § 732, p. 646 
Deeds and conveyances, 

Admissibility in evidence, § 732, p. 641 
Ancient documents, admissibility as, § 746, p. 663 
Authentication, judicial record, § 671 
Authority to execute, proof of as essential to ad- 
mission, § 734 

Best evidence, title to real property, § 794 
Boundaries, condusiveness of recitals as to, § 916, 
p. 838 

Certlfled copies of, admissibility, § 660, p. 523 
Conclusive of record of registration of, § 886 
Condusiveness, § 767, p. 688; § 916, pp. 838-841 
Conditions to, parol evidence as admissible to at- 
tach, § 940 
Consideration, 

Parol or extrinsic evidence to, § 950, pp. 873- 
878 

Meaning of term, § 962, p. 922 
Redtal of as prima fade evidence, § 767, p. 

690 


Deeds and conveyances—Continued, 

Covenants, parol or extrinsic evidence as admis- 
sible to engraft on, § 916, p. 840 
Date, condusiveness of recital, § 767, p. 689 
Date of recordation, parol evidence as admissible 
to prove, § 886 

Dedarations against Interest in, § 224 
Defects rendering inadmissible, § 678 
Delivery on conditions, parol evidence as admissi¬ 
ble to Show, § 940 

Documentary evidence, private documents as in- 
cluding, § 623 

Bstate or interest conveyed, parol evidence as ad¬ 
missible to vary terms respecting, § 916, p, 839 
Expert testimony, capability of making, § 635 
Hearsay, recitals in, § 194, p. 935 
Judicial notice, § 28, p. 644 
Latent ambiguity, extrinsic evidence as admissible 
to cure, § 961, p. 917 

Limitations in, parol evidence as admissible to 
vary or contradict, § 916, p. 839 
Merger of prior negotlations or agreements, § 913 
Official documents, record of admissible as, § 641 
Opinion evidence, capacity to execute, § 607, 
p. 178 

Parol or extrinsic evidence, 

Admissibility to prove contents of records, 
§ 812 

Admissibility to vary or contradict terms, §§ 
913-916, pp. 835-841 
Ambiguity in respect of parties, § 988 
Conditions, admissibility to attach, § 940 
Consideration, § 950, pp. 873-878 
Controversies involving strangers or third 
parties, § 861, p. 795 
Delivery, § 977 

Description of subject matter, § 1007, p. 1016 
Entire agreement not expressed in instru¬ 
ment, § 1013, p. 1033 

Praud in connection with shown by, § 979, p. 
960 

Identification of property covered by, § 1007, 
p. 1019 

Identification of subject matter, § 1007, p. 
1016 

Latent ambiguity in, § 961, p. 917 
Mlstake in, § 978, p. 939 
Noncontractual recitals in, § 986 
Property or other interest included in de¬ 
scription, § 1007, p. 1018 
Terms, § 796 

Parties, condusiveness as to, § 916, p. 840 
Presumptions, 

Expression of Intention of parties, § 913 
Nonproduction of, § 156, p. 851, n. 91 
Relating to, § 150, p. 844 
Prima facie evidence, § 767, p. 688 
Recitals in, condusiveness, § 767, p. 689 
Record of registration of, condusiveness, § 886 
Res gestae, attendant matter as part of, § 411, p. 
32 

Reservations, parol evidence as admissible to 
contradict, § 916, p. 839 
Secondary evidence, 

Copies exduded as, { 814 
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peeds and conveyances—CJontinued, 

Secondary evidence—Continued, 

Loss or destruetion of as grounds for ad- 
mission, § 826 

Self-serving declarations, recltals In, § 216, p. 
950, n. 31 

Time of executing, parol evidence as adnalssible 
to establish, § 796 

Translation of recorded deed, admissibility, § 
660, p. 526, n, 34 
Trust, 

Admissibility, § 732, p. 642 
Parol or extrinsic evidence, §§ 922, 923 
Consideration, § 952, p. 883 
Mistakes shown by, § 978, p. 940 
Understanding of language used in, admissibility 
of evidence as to, § 461 

De facto officers, judicial notice of, state officers, § 
37, p. 597 
Default judgment, 

Judicial admission by, § 312 
Judicial notice, original record judicially noticed 
on petition to set aside, § p. 622 
Presumptiona, regularity of, § 145, p. 796 
Defective instrumenta, certified copy of record of, 
admissibility, § 660, p, 525 

Definiteness, judicial admissions, pleadiugs, § 303, 
p. 1076 

Definitions, §§ 1-3, pp, 505-609 
Admission, § 270 
Ambiguity, § 959, p. 895 
Ancient documents, § 743 
Artificial presumptiona, § 115 
Best evidence, § 776 
Burden of proof, § 103 
Oircumstantial evidence, § 161 
CJommon knowledge, § 6 
Oonclusive evidence, § 1016, p. 1039 
CJonflicting evidence, § 1016, p. 1039 
Corroborative evidence, § 1016, p. 1039 
Cumulative evidence, § 1016, p. 1039 
Declaration, § 211 
Degree of proof, § 1016, p. 1040 
Demonstration, § 1016, p. 1040 
Demonstrative evidence, § 601 
Documentary evidence, $ 623 
Downright evidence, § 1016, p. 1040 
Dry presumptions, § 116 
Establish, § 1016, p. 1040 
Expert, § 457 
Hearsay, § 192 

Indubitable evidence, § 1016, p. 1040 
Judicial notice, § 6 
Meaning of, § 67 
Latent ambiguity, § 961, p. 916 
Market value, § 181 
Materiality, § 159, p. 868 
Mixed presumptions, § 115 
Moral evidence, S 1016, p. 1040 
Natural presumptions, § 116 
Opinions, § 438 

Partial evidence, § 1016, p. 1040 
Presumptions, § 114 
Presumptive evidence, § 1016, p. 1040 
Prima facie case, § 1016, p. 1041 
Prima facie evidence, $ 1016, p. 1040 


Deflnitlons—Continued, 

Primary evidence, § 776 
Private documents, § 623 
Probability, § 1016, p. 1042 
ProbaUve evidence, § 1016, p. 1042 
Pseudo-presumptions, § 118 
Public documents, § 623 
Heal evidence, § ^1 
Hes gestae, § 403, p. 19 
Satisfactory evidence, § 1016, p. 1042 
Scintilla of evidence, § 1016, p. 1042 
Secondary evidence, § 776 

Strong corroborating circumstances, deflned, § 
1016, p. 1043 

Substantial evidence, f 1016, p. 1043 
SufiScient evidence, § 1016, p. 1043 
Violent presumptions, § 115 
Weight of evidence, § 1016, p. 1043 
Degree of proof, §§ 1016-1025, pp. 1039-1062 

Antenuptial agreement, establishment of, § 1023 
Arbitration and award, sustaining of award, § 
1023 

Civil action, § 1020, p. 1048 
Ciear and convinclng proof, § 1023 
Counterclaim, establishment, § 1023 
Deflnitlon, § 1016, pp. 1039-1043 
Lost records, supplying of, § 1023 
Negative facts, § 1025 

Parol or extrinsic evidence, establi^ing Invalid- 
ity of written instrument by, § 1023 
Preponderance of evidence, post 
Presumptions, removal of, § 1018 
Prima facie case, overcoming of, f 1018 
Probabllities, variance in accordance to, § 1018 
Quantum of evidence required of party having 
burden of provlng fact, § 1018 
Reasonable doubt, proof beyond as essential, 
§ 1024 

Setting aside verdict, § 1023 
Statutory provislons, § 1017 
Summary proceedings, § 1023 
De jure officers, parol evidence, admissibility to show 
appointment of, § 806 

Deliberation, res gestae, declarations exduding idea 
of, § 403, p. 19 

Delinquent taxes, judicial notice of, § 54, p. 634, n. 62 
Delirium, 

Opinion evidence, statements of fact relative to 
as admissible, § 467 

Presumptions, continuance of, § 124, p. 740, n. 96 
Delivered, parol or extrinsic evidence as admissibil¬ 
ity to Show meaning of, § 962, p. 922 
Delivery, 

Admissions, undelivered documents, § 284 
Bilis and notes, conditions precedent, parol evi¬ 
dence as admissible to show, § 937, p. 861 
Book entrles, 

Admissibility for purpose of provlng, § 686, 
p. 567 

Proof of as essential to admission, § 684, p. 
559 

Conditions precedent, parol evidence as admis¬ 
sible as to, § 936, p. 857; § 942 
Deeds, parol evidence as admissible to show 
conditions on, § 940 
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Delivery—Continued, 

Gift, declarations of donor as to as admissible 
on question, § 260 

Lease, parol evidence as admissible to sbow con- 
ditions on, § 940 

Letters, proof of as essential to admission, § 707 
Parol or extrinsic evidence, § 802; § 910, p. 832; 
§ 977. 

Conditions precedent to, admissibility to 
sbow, § 935, p. 857 

Indorsements before delivery, | 985, p. 958 
Sales of personalty, § 1003, p. 1002 
Subsequent agreement, § 1006, p. 1012 
Time of establisbed by, § 1015 
Presumptions as to, written instrument, § 150, 
p. 839 

Private writings, proof of, § 739, p. 657 
Sealed instrument, conditions precedent, parol 
evidence as admissible to sbow, § 936 
Slips, book entries, books constituting original 
entries as admissible as, § 685, p. 561, n. 40 
Telegrams, proof of as essential for admission, 
§ 707 

Tickets, admissibility, § 732, p. 642, n. 62 
Demand, 

Declarations as to, admissibility, § 262 
Parol or extrinsic evidence, waiver of, § 966 
Secondary evidence, failure to produce primary 
evidence on demand as ground for admis¬ 
sion, § 832 

Demonstration, defined, § 1016’, p. 1040 
Demonstrative or real evidence, §§ 601-622, pp. 454r- 
474 

Age of person, § 609 

Alteration of instruments, inspection of document 
to detennine, § 611 

Amplification or explanation, §§ 603-606 
Animais, § 608 

Antipatby, unduly exciting, $ 602 
Argument of counsel, exhibition of injury by, § 
610 

Articles, § 607 

Illustration by use of, § 603 
Body of witness, use of for puipose of illustra¬ 
tion, § 603 

Bridges, model of, § 606 
Building, § 607 
Bust of deceased, § 606, n. 42 
Casts, exhibition of, § 604 
Olotbing, § 607 

Collateral issues, bewilderlng jury with, § 602 
CJolor of person, § 609 

CJounterfeit paper, inspection of document to de- 
termlne, § 611 

Courtroom, illustration by use of, § 603 

Credibility of person, § 609 

Defined, § 601 

Disability, § 610 

Discretion of court, 

Admission or rejection of, § 602 
Exhibition of injuries, § 610 
Documents, §§ 611-622, pp. 461-i77 
Duplicates, admission in evidence, § 605 
Duty of court in respect of, § 602 
Erasures, inspection of document to determine, 
§ 611 

Exhibition in open court, § 601 


Demonstrative or real evidence—Continued, 
Exhibition of injuries to person, § 610 
Expert testimony, hypothetical question based 
on, § 553 

Explanation of, §« 603-606 
Facsimile, § 605 

Fumiture, illustration by use of, § 603 
Handwritings, generally, post 
Hearing, ascertainment of fact through sense of, 
§ 601 

Human activity, § 607 
Identification of articles, § 607 
Identity, § 609 

Indecency, exhibition of injuries, § 610 

Intelligence of person, § 609 

Machinery, model of, § 606 

Member of body, Illustration by use of, § 603 

Misleading effect, § 602 

Misleading nature, exhibition of injury, § 610 

Models, § 606 

Mutilation of instrument, inspection of document 
to determine, § 611 
Nautical affairs, § 607 
Persons, §§ 609, 610 

Exhibition of injuries, § 610 
Photogi*aphs, § 709, p. 613 
Pity, exhibition of injury to excite, § 610 
Power of court in respect of, § 602 
Probative value, admissibility as dependent on, § 
602 

Putative father, resemblance of child to, § 609 
Race, § 609 
Relevancy, § 602 

Exhibition of injury, § 610 
Remoteness, § 602 
Revlew in respect of, § 602 
Samples, § 607 

Senses of court, direction to, § 601 
Sex of person, § 609 
Substance, § 607 

Sympathy, unduly exciting, § 602 
Taste, ascertainment through sense of, § 601 
Tools or implements, § 607 
Wounds, § 610 

Demurrage, judicial notice, customs as to, § 30 
Demurrer, judicial notice, presentation of fact by as 
insuflicient, § 13, p. 522, n. 79 
Denial, unswom statements showing, admissibility, § 
263 

Dental board, presumptions, regularity of acts of, § 
146, p. 811 
Dentists, 

Expert testimony by, § 537, p. 264 
Judicial notice respeeting profession, § 29, p. 551 
Opinion evidence of, matters relating to practice, 
§ 480, p. 133 

Dependency, opinion evidence as to, admissibility, § 
471, p. 119 
Deposit slips, 

Admissibility in evidence, § 732, p. 642, n. 62 
Admission by, § 283, p. 1037 
Hearsay as to, § 194, p. 933 
Memoranda, admissibility as, § 696, p. 587, n. 5. 
Secondary evidence, copies excluded as, § 814 
Depositions, 

Admissions, 

Oonclusiveness, § 381, p. 1171 
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Depositlons—Contimied, 

Admlssions—Continued, 

Judlcial admissions, § 308 
Beadlng of, § 373 

Biglit to Show entire statement, § 375 
Voluntary character as affected hy being 
made hefore magistrate taking, § 278 
Conclusiveness on party introducing, § 1040, p. 
1116 

Declarations In, pedigree, § 232, p. 981 
Handwritlngs, comparison, § 613 
Hearsay as to, § 194, p. 931 
Judicial admissions by, § 308 
Parol evidence, admlssibility in respeet to con- 
tents of deposition in another proceeding, § 
809, p. 739 

Probative force of, § 1032 
Weight given to, § 1032 

Deposits in banks, Judicial notice as to, S 29, p. 661 
Depreclation, Judicial notice of, machinery, § 81, p. 
671, n. 61 

Depression, judicial notice, noncompletion of build- 
ings because of, § 63, p. 646 
Deputies, 

Clerks of court, Judicial notice of, § 48, p. 614 
Judicial notice of, state offlcers, i 37, p. 696 
Judicial records, certlfled eopies by, § 665, p. 630 
Official documents, certiflcates of as, § 640 
Presumptions, regularity of ofladal acts, § 146, p. 
816 

State officers, Judicial notice of, § 37, p. 596 
Derailment, opinion evidence, statements of fact re- 
specting cause of as admissible, § 471, p. 113 
Derricks, expert testimony, management and opera- 
tion of, § 533, p. 235 
Descent, 

Beputatlon, establishment by, § 232, p. 982 
Tradition, admlssibility to prove, § 232, p. 983 
Description, 

Parol or extrinslc evidence as to, 

Deeds, § 916, p. 838 

Latent ambigulty in, § 961, p. 917 

Leases, § 919 

Patent ambigulty in, § 961, p. 920 
Subject matter, § 1007, p. 1016 
Design, character, specific instances as bearing on 
question of, § 436 

Destruction of evidence, presumptions arising from, 
§ 153 

Detached papers, Judicial records, certiflcation of, § 
666, p. 532 

Detectives, competency of testimony of hired detec- 
tives, § 187, n. 43 

Devises, parol or extrinsic evidence, identification of 
subject matter, § 1007, p. 1019 
Diabetes, 

Expert testimony respecting, § 534, p. 239, n. 22 
Judicial notice, disabling effect, § 79, p. 664, n, 98 
Diagnosis, physician^s statement as to, a dm l s sibility, 
§ 241 
Diagrams, 

Admissibility in evidence, § 730, pp. 636-640 
Authentication, necessity, § 730, ik 638 
Conclusiveness, § 767, p. 688 
Prima facie evidence, § 767, p. 688 
Probative value, § 767, p. 688 
Secondary evidence, eopies excluded as, § 814 


Diaries, 

Admissibility, § 732, p. 641 

Book entry, entrles made in as admissible, § 685, 
p. 562 

Hearsay as to, § 194, p. 935 
Self-serving declaration, § 216, p. 969, n. 31 
Dictionaries, 

Admissibility, § 721 
Judicial notice, 

Pacts ascertained by reference to, S 9> P- 
Beference to, § 12, p. 517 

Diesel engines, Judicial notice of, § 81, p. 671, n. 60 
Diligence, 

Letters, admission as evidence of, § 703, p. 603 
Telegrams, admission as evidence of, § 703, p, 603 
Dimensions, estimate of, admissibility, § 496 
Diplomatic rights, competency of evidence obtained In 
violation of, § 187, n. 44 
Direct evidence, 

Combination of direct and clrcumstantial evi¬ 
dence, establishment of fact by, § 1039, p. 
1099 

Defined, § 2 

Market value, showing by, § 1049, p. 1137 
Value, establishment by, § 1049, pp. 1136-1139 
Direction, estimate of, admissibility, § 503, p. 164 
Directors, 

Banks, Judicial notice as to financial ability, § 29, 
p. 662, n. 23 

Parol or extrinsic evidence, admissibility to ex- 
plaln records of meetings, § 892 
Presumptions as to, Corporation, § 150, p. 831 
Dlrt work, extrinsic evidence as admissible to show 
meanlng of term, § 962, p. 926 
Disabillty, 

Demonstrative or real evidence as to, § 610 
Expert testimony as to, conflict in, § 572, p. 424, 
n. 98 

Opinion evidence, statements of fact relative to 
as admissible, § 467 

Presumptions, similarity of foreign law relating 
to, § 133, p. 769 

Disappearance, presumptions, suicide as not inferred 
from, § 135, p. 774, n. 22 

Discharge, parol or extrinsic evidence as to, § 964 
Praud in connection wlth shown by, § 979, p. 950 
Dlsclaimer, 

Admissions as to, § 291, p. 1051 
Judicial admission by, § 303, p. 1076, n. 64 
Unswom statements showing, admissibility, § 
263 

Discontinuance, admissions, competency of admissions 
of party as to whom discontlnued, § 318, p. 1097 
Discrepancies, parol or extrinsic evidence, explanation 
of, § 1010 

Discretion, presumptions as to, puhlic official, § 146, 
p. 804 

Discretion of court, 

Burden of proof, establishing ahuse of, § 145, p. 
793, n. 10 

Character, mode of proof of, § 433 
Clrcumstantial evidence, admissibility, § 161 
Competency, admissibility of evidence by reason 
of admission of similar evidence, § 190, p. 
914 

Demonstrative or real evidence, 

Admission of, § 602 
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Dlscretion of court—Continued, 

Demonstrative or real evidence—Continued, 
Bxliibition of real injuries, § 610 
Documentary evidence, admissibility resting In, 
§ 624 

Diagrams, admission of, 8 730, p. 637 
Expert testimony, 

Cross-examination, § 560, p. 369; § 574, p. 43j 

Examination of witnesses, § 549 

Ulustration, § 559 

Leading questions, § 560, p. 376 

Form of bypotbetical question, § 561, p. 350 

Mining matters, § 540 

Qualidcation of witness, 

Medical and pbysiological matters, § 637, 

p. 261 

Value, 8 545, p. 286 
Value of personalty, 8 545, p. 315 
Value of real property, 8 545, p. 305 
Value, 8 545, p. 280 

Redirect examination as to, 8 560, p. 376 
Former evidence, admission of, § 391 
Handwritings, comparison, 

Cross-examination, § 620 
Number of signatures admitted for, 8 617, p. 
467 

Standard of, § 617, p. 468 

Judiclal admission, receipt of witbdrawal of, § 
299 

Judicial notice, 8 13, p. 522 

Details of investigation, 8 12, p. 517 
Letters, foundation for admission as sufficient, 8 
706, p. 608 

Maps, admission of, § 730, p. 637 
Materiality, exclusion of evidence as not material, 
8 159, p. 868 
Opinion evidence, 

Admission of, 8 449 
Cross-examination, 8 548 
•Mental condition, 8 507, p. 176 
Qualificatlons of witness, 8 458, p. 99 
Statement of facts on wbicb opinion based, 
8 486 

Photographs, admission of, 8 716 
Presumptions, continuance of exlsting condition, 
8 124, p. 738 
Private documents, 

Admissibility, § 676, n. 91 
Compelling production of, 8 756, p. 672 
Excuses for nonproduction, § 758 
Beal evidence, admission of, 8 502 
Bes gestae^ 

Admissibility of evidence as, 8 403, p. 22 
Connection of dedaration or act with main 
fact, 8 416 
Secondary evidence, 

lioss or destruction of prlmary evidence as 
ground for admission, § 842, p. 772 
Diligence in searcb for missing document, 
§ 842, p. 774 

Notice to produce primary evidence, proof of 
Service, 8 848 

Similar acts or occurrences, 

Admissibility on issue as to value, 8 593, 
p. 444 

Admission of, 8 578 
Experiments, 8 587 


Discretion of court—Continued, 

Telegrams, foundation for admission as sufficient, 
8 706, p. 608 

Voluminous records, admissibility of parol evi¬ 
dence to prove results of examination of, § 
789 

Discussion of court, judicial notice, recorda in otber 
cases in same court, 8 60, p. 624 
Disease, 

Expert testimony as to, animals, 8 524 
Judicial notice as to, § 79, p. 662 
Animals, § 87 
Plants, § 88 
Opinion evidence, 

Existence of, 8 513, p. 195 
Skilled witnesses, § 480, p. 134 
Tbird persons, | 513, p. 198 

Dishonor of note, parol evidence, proof of notice of 
by, § 792, p. 720 

Dismissal and nonsuit, judicial notice, records judi- 
cially noticed in dealing with motions to dismiss, 
§ 50, p. 621 

Disparagement, circumstances tending to disparage 
testimony, § 268 

Disparagement of tltle, declarations against interest, 
8 219, p. 964 

Dispatchers, railroad trains, judicial notice respecting, 
§ 29, p. 569, n. 3 

Disposition, animals, opinion evidence as to, § 609 
Disqualiflcation of witness, former evidence as ad- 
misslble in case of, § 394 

Dlssatisfaction, opinion evidence as to, witness, 8 510, 
p. 184 

Dissent, declarations as to, admissibility, § 227 p. 970 
Dissolution, corporations, admissibility of books and 
records and question of division of assets, § 699, 
p. 694, n. 44 
Distance, 

Estimate of, admissibility, 8 497 
Expert testimony as to, 8 646, p. 336 
Conflict in, § 572, p. 424, n. 98 
Judicial notice as to, § 33, p. 587 
Methods of measuring, § 102 
Opinion evidence, weigbt of estimate as to, 8 568, 
p. 382 

Similar acts or occurrences, experiments to show, 
§ 588 

Dlstinctions, 

Admission, § 270 

Declarations against interest, § 217 
Judicial notice, § 6 
Presumptions, § 116 

District attorneys, presumptions, regularity of offieial 
acts, 8 146, p. 816 
District of Columbia, 

Judicial notice, 

Capital of United States, 8 32, n. 85 
Iiaws of, 8 15 

Offieial residence of federal officer as being in, 
8 37. p. 595 

PuWic statutes enacted for, § 16, p. 527 
Distriets, 

Judicial notice, 8 33, p. 584 

Greation and existence of, § 35, p. 591 
Judicial distriets, § 46 

Diverslon of waters, expert testimony as to, cause of, 
§ 530, p. 230, n. 37 
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Dividends, presumptions, declaration of, § 150, p. 831 , 
pivision, extrinsic evidence as admissible to Show 
meanlng as used by railroad men, § 962, p. 926 
Divorce, 

Admisslon, competency in proceedlng, § 274 
Judicial notice, amount for support of children 
fixed in granting, § 49, n. 89 
Opinion evidence as to, admissibility, § 471, p. 120 
Parol or extrinsic evidence, 

Admissibility to establish, § 809, p. 738, n. 94 
Admissibility to vary property settlements 
embodied in judgment, § 870, p. 801 
Docket entries, 

Admissibility in evidence, § 632 
Oonclusiveness of, § 765 
Judicial notice of, § 50, p. 620 
Secondary evidence as to, loss or destruction as 
ground for admisslon, § 827 

Pockets, 

Grand jury, certifled transcript of as admissible, 

§ 654, n. 44 

Justice of the peace, swom eopies of entries as 
admissible, § 652 

Documentary evidence, §§ 628-775, pp. 476*-701 
See, also, Written evidence, post 
Admissibility, determination as to, §§ 624, 625 
Almanacs, § 718 

Alteration, weight as affected by, § 763 
Anclent documents, ante 
Annuity tables, § 719 

Authenticated transcripts or eopies, §§ 649-675, 
pp. 512--549 
Federal record, § 666 
Authenticity, preliminary proof of, § 625 
Best evidence rule, 

Application to, § 777 
Confinement to, § 782 
Binding effect on party introducing, § 775 
Book entries, ante 
Burden of pi*oof, exeeution of, § 625 
Certifleation of, §§ 663-665, pp. 527-633 
Character, conclusiveness and effect as deter- 
mined by, § 763 

Church registers and certifleates, § 727 
Oonclusiveness, § 1040, p. 1113 
Conclusiveness and effect, §§ 763-775, pp. 677-701 
Correetness, preliminary proof of, § 625 
DeedSj private documents as including, § 623 
Defined, § 623 

Determination as to admissibility, §§ 624, 625 

Diagrams, § 730, pp. 636-040 

Discretion of court, admissibility resting in, § 624 

Duplicate originais, admissibility, § 821 

Encyclopedlas, § 718 

Entire documents considered, $ 774 

Exeeution, proof of, § 625 

Exemplification, §§ 663-665, pp. 527-533 

Foundation for, 

Determination of sufiiciency, § 624 
Necessity of, § 625 

Genulneness, preliminary proof of, § 626 
Hospital records, admissibility, § 728, pp. 633-636 
Hotel registers, admissibility, § 729 
Identlty, proof of, § 625 

Ulegally obtainlng, competency as affected, § 187 
Impeachment by party introducing, § 1040, p. 
1114 

32 C.J.S.—76 


Documentary evidence—Continued, 

Interest tables, § 718 

Introduction for partlcular purpose, f 775 
Judicial records and proceedlngs, post 
Jury questions, genuineness of exeeution, § 625 
Laws, introduction of, § 628 
Letters, post 

Tjong past event, probative force of, f 763 
Maps, admissibility, § 730, pp. 636-640 
Memoranda, iK>st 

Mercantile agencles, reports of, § 731 
Millwrights’ tables, § 718 
Mortality tables, § 719 

Nature of, conclusiveness and effect as deter- 
mined by, § 763 

OflSeial registers and documents, post 
Particular purposes, introduction for, { 775 
Photographs, post 
Pictures, post 

Preliminary questions bearing on admissibility, 
determination of, § 624 

Presumptions, nonproduction of, § 156, p. 851 
Printed publications, §| 717-726, pp. 626--633 
Private documents, post 
Probative value, | 763 
Proof of exeeution and identity, § 625 
Public records and documents, post 
Quotation Service sheets, admissibility, § 731, n 
29 

Restrictlng effect as evidence, § 775 
Sketehes, admissibility, S 730, pp. 636-640 
Sufficiency of proof of exeeution, § 625 
Telegrams, post 
Tide-tables, § 718 

Voluminous records, parol evidence as admissible 
to prove results of examination of, § 789 
Wills, private documents as including, § 623 
Documents, 

Expert testimony, matters relating to, § 546, p. 
328 

Secondary evidence, eopies excluded as, S 814 
Dog racing, judicial notice of, § 83 
Dog shows, judicial notice, procedure at, § 83 
Dogs, 

Expert testimony, value of, § 545, p. 307, n. 31 
Judicial notice, value of, § 101, p. 702, n, 88 
Dollars, parol or extrinsic evidence as admissible to 
Show meanlng, § 962, p. 924 
Domestic animals, judicial notice of, § 87 
Domestic law, works of commentators on, admissibil¬ 
ity. § 722 

Domestic relations, presumptions, continuanee of, S 
124, p. 742 

Domestic servants expert testimony, value of Services, 
§ 545, p. 319 

Judicial notice respecting, § 29, p. 548 
Domicile, presumptions, continuanee of, § 124, p. 739 
Donations, parol evidence rule, application to, i 912 
Donors, admissions hy, competency, 

Personal property, § 335 
Respect to donors of real property, § 326 
Dormant accounts, banks, judicial notice as to, § 
29, p. 561, ik 13 
Dower, 

Admissions, competoicy of deceased liusband’s 
I dedaratioiis as to, S 328 
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Dower—Continued, 

Declarations respecting possession by tenant and 
dower, admissibility, § 247, p. 1000 
Parol or extrlnsic evidence, admissibility to vary 
records of assignment of, § 870, p. 801 
Downright evidence, defined, § 1016, p. 1040 
Dowry, parol or extrinsic evidence, admissibility to 
Show meaning of, § 962, p. 922 
Drafts, 

Judicial notice, uses made of, § 29, p. 561 
Parol evidence, admissibility to prove contents, 
§ 792, p. 723 
Presiimptions, 

Nonproduction of, § 156, p. 851, n. 91 
Regolarity, § 150, p. 843 

Secondary evidence, loss or destruction of as 
grounds for admission, § 826 
Drainage board records, ofiOicial doeuments, admissi- 
bility as, § 638, p. 493 

Drainage boards, presumptions, regularity of official 
acts of, § 146, p. 813 
Drainage districts, 

Judicial notice, proceedings of, § 40 
Parol or extrinsic evidence, admissibility to con- 
tradlct records of, § 887 

Drains, 

Espert testimony, resuit of draining of land, § 
530, p. 230, n. 40 

Oplnion evidence, admissibility on questlon of 
damages resultlng from construction, § 447, 

p, 81 

Drawings, best evidence rule, applicatlon of, § 792, 
p. 718 

Dray tickets, memoranda, admissibility as, § 696, p. 
587, n. 5 

Dressmaking, expert testimony, value of Services, § 
545, p. 320 

Drllling operations, expert testimony as to, § 540 
Driver’s license, hearsay evidence as to revocation 
of, § 193, p. 930 

Druggists, judicial notice in respect of, § 29, p. 549 
Drugs, 

Expert testimony as to, 

Effect on human mind, § 535, n. 63 
Effeet on human system, § 546, p. 325 
Opinion evidence as to, 

Bffects produced by, skilled witnesses> § 
480, p. 134 

Influence of, § 513, p. 201 

Statements respecting effect of as admisslble, 

§ 471, p. 114 

Presumptions, effect of, § 150, p. 834 
Drunkenness, opinion evidence, statements respecting 
effect of as admissible, § 471, p. 114 
Dry goods, expert testimony, value of, § 545, p. 310 
Dry presumptions, nature of, § 115 
Dry salt, extrinsic evidence as admissible to show 
meaning of, § 962, p. 926 
Due bilis, 

Admissibility, § 732, p. 641 
Parol evidence rule, application to, § 895, p. 812, 
n. 66 

Due care, expert testimony as to, § 529 
Weight of, § 669, p. 401 

DuU season, extrinsic evidence as admissible to show 
meaning of term, § 962, p. 926 


Dump cars, expert testimony, management and op- 
eration of, § 633, p. 235 

Duplicate originals, admissibility as prlmary evi¬ 
dence, § 821 
Duplicates, 

Book entries, admissibility, § 685, p. 565 
Demonstrative or real evidence, admission, § 605 
Parol or extrinsic evidence, admissibility to show 
meaning of, § 962, p. 922 
Duration, estimate of, admissibility, § 500 
Duration of contract, parol or extrinsic evidence, ad¬ 
missibility on question of, § 854 
Duress, 

Admission under, effect of, § 278 
Opinion evidence as to, admissibility, $ 471, p. 
115 

Parol or extrinsic evidence, § 981 
Repelling charge of, § lOlO 
Ees gestae, statements made under, § 419, p. 
53 

During, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 922 
Dust storms, judicial notice of, § 73, n. 64 
Duty, conclusion of witness as to, admissibility, § 
453, p. 91 

Dyes, expert testimony, value of, § 545, p. 310 
Dying declarations, 

Admissibility, § 238 
Conditions of admissibility, § 238 
Imminent death as essential to admission, g 238 
Statutory provisions, § 238 
Dynamite, judicial notice, quallties of, § 75, p. 658 
Ear phones, compqtency of testimony respecting con- 
versations received through, g 188, p. 912 
Baming capaclty, 

Estimate of, § 603, p. 164 
Expert testimony as to, § 546, p. 336 
Judicial notice, decreased capacity in old age, 
§ 80, p. 668, n. 27 
Opinion evidence as to, 

Admissibility, § 471, p. 124 
Effect of physlcal condition on, § 513, p. 193 
Impairment of, g 513, p. 203 
Similar acts or occurrences, admissibility on is- 
sue as to, § 593, p. 452 
Easements, 

Expert testimony, value of, § 546, p. 295, n. 28 
Parol or extrinsic evidence, 

Admissibility to show meaning of, § 962, p. 
922 

Oollateral agreements respecting, sales of 
realty, § 1003, p. 1006 
Description of, § 1007, p. 1018 

Ebb and flow of tide, judicial notice as to, § 33, p. 
579 

Ecclesiastica! affairs, 

Judicial notice of, g 93 

Opinion evidence relating to, skilled witnesses, 

§ 484 

Economic conditions, 

Expert testimony as to, g 546, p. 336 
Judicial notice of, § 63, p. 643 
Edger saws, expert testimony, management and op- 
eration of, g 533, p. 235 

Edueation, presumptions, regularity of acts of board 
of, g 146, p. 811 

Eggs, expert testimony, value of, § 645, p. 310 
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Ejectment, parol or extrlnsic evidence, admlssibility 
to impeach report of appraisers in, § 870, p. 801 
EHection dlstricts, judlcial notlce, boundaries of, | 
33, p. 585 

Election officers, presumptions, regularity of official 
acts, § 146, p. 816 
Election retums, 

Jndicial notice, reference to for purpose of, § 

12, p. 618 

Offlcial documenta, admissibility as, § 638, p. 493 
Blections, 

Best evidence rule, application of, § 806 
Judlcial notice, § 51 

Proclamation declaring resuit of, S 41 
Presumptions, election of public officers, § 138 
Public records or documents, registers of, § 623 
Electric companies, judicia! notice, matters relating 
to, § 29, p. 655 

Electric outfit, parol or extrinsic evidence, admissibil- 
Ity to Show meaning of term, § 962, p. 922 
Electric safety code, admissibility in evidence, § 717, 
n. 82 

Electric shock, expert testimony, effect of, g 636, p. 
263 

Electricity, 

Expert testimony as to, § 530, p. 228; g 536, p. 
263 

Judlcial notice, 

Matters pertaining to, § 74 
Use of, g 81, p. 673 

Opinion evidence relating to, skilled witnesses, § 
478 

Electrocardiogram, expert testimony wlth reference 
to, production in court, § 549 
Electrocution, expert testimony as to, § 537, p. 263 
Elevated roads, judicial notice respecting, § 29, p. 
563 

Blevations, judicial notice, § 33, p. 680 
Elevators, 

Expert testimony, management and operation of, 
§ 533, p. 235 

Judicial notice of, § 81, p. 672 
Elliptical entrles, expert testimony, meaning of, § 
646, p. 329 

Eloignment of witness or evidence, presumptions arls- 
ing, § 154 

Embalmers, expert testimony by, § 537, p. 264 
Embalming, customs and usages as to, judicial notice, 
§ 30, n. 61 

Embesszlement, character evidence, admissibility where 
action involves charge of embezzlement, g 426, 
p. 60 

Emergency, judicial notice, economic conditions cre- 
ating, g 63, p. 646 

Emergency stop reports, carriera, admissibility, g 732, 
p. 645 

Eminent domain, 

Admissions by offer to compromise, g 285, p. 1042, 
n. 31 

Expert testimony, 

Oross-examinatlon respecting damages, g 660, 
p. 375 

Effect of remainlng land of taking part 
thereof, § 545, p, 298 

Parol or extrinsic evidence, admissibility to vary 
description of land in r^ort of commission- 
ers, § 870, p. 802 


Eminent domain—Continued, 

Slmllar acts or occurrences, admission of con- 
demnation value to prove value of realty, g 
593, p. 448 

Bmotional dlsturbances, judicial notice in respect of, 
§ 79, p. 664 
Emotions, 

Opinion evidence, 

Exhibition of, § 510, p. 189 
Skilled witness, § 480, p. 134 
Employers and employees. Master and servant, post 
Bmployment, 

Judicial notice, dangerous character, g 85 
Opinion evidence as to, admissibility, § 471, p. 
119 

Bmployment agencies, judicial notice, § 29, p. 549 
Employment contracts, 

Parol or extrinsic evidence, § 906 

Gollateral agreements respecting, § 1003, p. 
992 

Consideration, g 952, p. 883 
Entire agreement not expressed in writing, 
§ 1013, p. 1033 

Subsequent agreements relating to, § 1006, 

p. 1012 

Bncumbrances. Incumbrances, post 
Encyclopedias, 

Admissibility, § 718 
Judicial notice, 

Pacts ascertained by reference to, § 9, p. 512 
Reference to, § 12, p. 517 

Enemy allens, judicial notice, plaeing of property 
under custody, § 62, p. 641 
Engineeilng, 

Expert testimony as to, g 530, p. 229 
Opinion evidence relating to, skilled witnessesv 
§ 478 

Ehgineers, 

Expert testimony, 

Railroad matters, § 544, p. 277 
Value of Services, § 545, p. 320 
Reports, admissibility, § 732, p. 642 
Engines, expert testimony, management and opera¬ 
tion of, g 533, p. 235 

Engrafted proceedings, judlcial notice, record', § 50, 

p. 620 

Enlarged photographs, 

AdmissibUity, § 709, p. 613 
Copies of documents, admissibility, § 714 
EnroUment of vessela, declarations against Interest, 

I 224 

Entertainment, expert testimony, value of Services, 

§ 545, p. 319 

Entire agreement, parol or extrinsic evidence, writing 
not expresaing as withln application of nile 
excluding, § 1013, pp. 1027-1036 
Entire catch, parol or extrinsic evidence as admissible 
to Show meaning of term, g 962, p. 922 
Entire statement, 

Admissions, 

CJonsideration of, § 376 
Duty to Show, § 373 
Right to Show, g 375 

Entire transaction, admissibility of evidence as to, 

§ 190, p. 914 

Bntirety, letters, admission of correspondenee jn, § 
705 
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Epithets, opinion evidence as to, exclnsion of, § 471, 
p. 114 

Equalizatlon, presumptians, regularity of acts of 
board of, § 146, p. 811 

Equilibrium of evidence, effect of as respects burden 
of proof, § 1019 
Equipment, 

Extrinsic evidence as admissible to sbow mean- 
ing of terin, § 962, p. 926 
Railroads, judicial notice as to, § 29, p. 666 
Equity, 

Authentication of records of equity court, § 671 
Burden of proof, § 107 
Parol or extrinsic evidence, 

Bebuttal of, § 1015 
Rule as obtaining in, § 851, p. 787 
Equity jurisprudence, judicial notice of doetrines of, 
§ 14 

Equivocalness, res gestae, maln or Principal fact, § 
407 

Erasures, 

Admissibility of testimony as to, | 489 
Book entries, admissibility as affected by, § 685, 
p. 563 

Expert testimony as to, § 546, p. 329 
Inspection of document to determine, § 611 
Judicial record of sister state, clerk*s certificate 
authenticating, effect of, § 669 
Parol or extrinsic evidence, admissibility to show, 
$933 

Public records, admissibility as affected, § 646 
Erosion, expert testimony as to, cause of, § 530, p. 

230, n. 37 
Escrows, 

Parol or extrinsic evidence, § 912 

CoUateral agreements, sales of realty, § 1003, 
p. 1005 

Showing delivery in, § 977 
Establisb, 

Defined, § 1016, p. 1040 
Statutory provisions, § 1017 
Estate, parol or extrinsic evidence as admissible to 
Show meaning, § 962, p. 924 

Bstates of decedents. Executors and administra- 
tors, post 
Estimates, 

Admissibility, §§ 492-503, pp. 150-166 
Presumptions, regularity of acts of board ofL § 
146, p. 811 
Estoppel, 

Book entries, admissibility in case of estoppel 
to deny correctness, § 684, p. 558 
Former evidence, § 402 
Handwritings, comparison of, § 617, p. 469 
Judgment relied on as, complete record as essen- 
tial, § 647 

Parol or extrinsic evidence as to, § 966 

Rule as depending on doctrine of, § 851, p. 
788 

Subsequent agreements modifying contract, 

§ 1005 

Pleadlngs introduced in evidence, contradiction 
of, 1 1040, p. 1115, n. 15 

Ethnologist, opinion evidence, natural hlstory, § 484 
Evasive answer, 

Admisslons by, § 294 

Presumptions arising from, $ 156, p. 862 


Evasive evidence, probative value of, § 1031, p. 1071 
n. 53 

Eviction, parol evidence, admissibility in respect to 
judgment of, § 809, p. 738, n. 94 
Exact Sciences, books dealing with, admissibility s 
718 

Exaggeratlon, expert testimony, hypothetieal ques- 
tions, § 551, p. 357 

Bxamination of witnesses, hypothetieal questions s 
551, pp. 347-359 
Bxamined copies, 

Poreign records, admissibility, § 675 
Judicial records, admissibility, § 655 
Sister state, § 669 

Justlce court record, proof by, § 671 
Private writings, admissibility, § 661 
Public records, proof by, $ 650 
Excavated and repalred, extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 926 
Elcavations, expert testimony, matters relating to 
$ 540 ’ 

Exchange, 

Parol or extrinsic evidence, § 910, pp. 830^834 
CJonsideration for contract of, § 952, p. 883 
Bntire agreement not expressed in writing 
§ 1013, § 1034 

Identification of property covered by, § 1007 
p. 1018 

I Mistakes in contracts of, $ 978, p. 940 

! Value, § 181 

Excise board, presumptions, regularity of official acts 
of, § 146, p. 813 

Exclamation of conduct, declarations as to, independ*- 
ently relevant statements as admissible, § 259 
Exclamations of pain, declarations as to indicating 
bodily condition, admissibility, § 244 
Exdusive sales territory, parol evidence, admissibility 
to Show grant of, § 1003, p. 1002 
Exeeution, 

Certified copy of, admissibility, $ 652 
Documentary evidence, proof of, § 625 
Judgment on which founded, admissibility as 
requiring showing as to, $ 647 
Judicial notice, issuance of, § 50, p. 620, n. 3 
Parol or extrinsic evidence, identifleation of prop¬ 
erty levied on, § 1007, p. 1020 
Presumptions, regularity of, § 145, p. 797 
Secondary evidence as to, loss or destruction as 
ground for admission, $ 827 
Exeeution sale, 

Parol or extrinsic evidence, 

Admissibility to vary record of, § 870, p. 800 
Varying deeds given at, § 915 
Exeeutive department, 

Government, judicial notice, 

Respecting division of, § 34 
Records of, § 36 

Judicial notice, rules and regulations of, | 39. p. 
599 

Executors or administrators, 

Admissions, 

Competency, § 367 

Joint interest as rendering admissions com¬ 
petent, $ 318, p. 1098 
Andent documents, 

Admissibility to prove authority of, § 745 
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Executors or administrators—CJontinued, 

Ancient documents—Continued, 

Petitions for appolntment as admisslble as, 

§ 746, p. 663 

Peeds executed by, recltals in as prima facie 
evidence, § 767, p. 693 

Bxemplificatlon from record of probate court, 
form of, § 665, p. 531 

Expert evidence as to value of decedenfs estate, 

§ 545, p. 310 

Letters of admlnlstration, certifled coples of rec¬ 
ord as admissible to prove, § 652 
Official document, 

Deed as, § 643, p. 508 
Reports and inventories, § 638, p. 493 
Parol or extrinsic evidence, 

Admissibility in proceedings for approval of 
final report, § 859 

Fiduciary capacity sbown by, § 990 
Identification of property included in inven¬ 
tories, § 1007, p. 1020 
Presumptions, 

Regularity of official acts, § 146, p. 810 
Regularity of proceedings in whicb appoint- 
ed, S 145, p. 798 

Prima facie evidence, recltals in deeds executed 
by, i 767, p. 693 

Probate court records as proof of appolntment, 
§ 630 

Exempliflcation, 

Documentary evidence, §§ 663-665, pp. 527-633 
Foreign judgment, § 675 
Judicial records, § 666, pp. 630-633 
Admissibility to prove, § 653 
Detached papers, § 665, p. 632 
Identification of record certifled, § 665, p. 532 
Veriflcation of certifled exempliflcation, § 665, 
p. 532 

Justices of the peace, records of, § 666, p. 532 
Public records, $ 664 

Bxemptlon board, presumptions, regularity of official 
acts, § 146, p. 811 

Bxemption papers, admissions by, § 283, p. 1037 
Bxbibits, 

Admissibility, § 168, n. 76 

Expert testimony, contradiction by use of, § 571, 
p. 413 

Exlstence of writing, parol or extrinsic evidence, ad¬ 
missibility to prove, § 791 

Expansion joints, concrete pavement, judicial notice 
of, § 94, n. 77 
Ex parte affidavits, 

Judicial admissions by, § 308 
Weigbt given to, § 1032 

Ex parte certificates, parol or extrinsic evidence, 
contradiction on, § 889 
Expense, 

Estimate of, admissibility, § 503, p. 164 
Parol or extrinsic evidence as admissible to sbow 
meaning of, § 902, p. 922 

Experience, 

Expert testimony, 

Oonflict as determlned by, { 672, p. 420 
Value as dependent on, § 569, p. 394 
Opinion evidence as to, 

Admissibility, § 471, p. 122 


Experience—Continued, 

Opinion evidence as to—Continued, 

Conslderatlon in determining value of, § 
567, p. 379 

Presumptions as to, 1147 

Verdict or findlngs based on evidence opposed to, 

§ 1042, p. 1126 
Experiments, 

Expert testimony, faimess of, § 630, p. 234 
Similar acts or occurrences, post 
Expert testimony, 

See, also, Opinion evidence, post 
Abbreviations, meaning of, § 546, p. 329 
Abortion, § 534, p. 239, n. 22 
Abstract questions, exdusion of, § 551, p. 351 
Accountants, value of Services, § 545, p. 320 
Acreage, § 543 

Advertising Service, § 626; § 545, p. 318 
<A.ge, 

Animals, § 524 
Documents, § 546, p. 329 
Agency, value of Services, § 645, p. 318 
Agricultural Services, § 545, p. 318 
Agrlculture, matters relating to, § 546, p. 323 
Air receiver at mouth of mine, management and 
operation of, § 533, p. 235 

Airplane hangars, owner as qualified to testify 
to value of, § 645, p. 316 

Allopaths, medical matters, § 537, p. 265, n. 94 
Alteratlon of Instruments, § 546, p. 329 
Ambiguities, 

Hypothetical questions, § 551, p. 351 
Weigbt given to, § 572, p. 426 
Animals, § 524 
Age, § 524 

Condition of, weigbt of opinion, § 569, p. 410 
Owner as qualified to testify to value of, 
§ 545, p. 316 

Annuity tables, use of, § 573 
Answer, examination of wltnesses, §§ 555-560, pp. 

56^77 
Appliances, 

Condition and repair of, § 527 
Management and operation of, § 533, pp. 235- 
238 

Arcbitects, value of Services, § 645, p. 320 
Argumentative questions, hypothetical questions, 
§ 551, p. 352 

Artides written by experts, Impeachment by, § 
571, p. 414 

Assessors, value of real property, § 545, p. 304, 
a 8 

Assumed facts, weigbt of opinion based on, § 
569, p. 400 
Attomeys, 

Conduct and duties of, § 532 
Market value of property, § 545, p. 300, n. 84 
Testamentary capacity, § 537, p. 266, n. 13 
Value of Services, § 646, p. 320 

Qualifieation of witness as to, § 545, p. 
321 

Authorities on wblcb rdied, naming of, § 674, 
p. 428 

Testlng quallflcatlons and trutbfulness of ex¬ 
pert by use of, § 571, p, 415 
Automobiles, 

Management and operation of, $ 533, p. 237 
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Expert testimony—Continued, 

Automobiles—Continued, 

Value of, § 545, p. 307 
Autopsy, 

Opinion based on, § 536, p. 261 
Resuit ol, § 534, p. 250 
Aviation, matters relating to, § 546, p. 335 
Bacteriology, matters relating to, § 546, p. 324, 
n. 65 

Baggagemen, railroad matters, § 544, p. 277 
Ballast car, operation of winding device on, § 533, 
p. 236 

Bank bilis, character of, § 526 

Banks and banking, value of assets, § 545, p. 308 

Basis of judgment, § 521 

Basis of opinion, 

Cross-examination as to, § 560, p. 371 
Value, § 545, p. 289 

Beach-front hotel, value, qualifications of witness, 
§ 545, p. 301, n. 89 

Beer coolers, owner as qualified to testify to val¬ 
ue, § 545, p. 316 

Bias of expert, weight of testimony as affected, 
§ 569, p. 398 
Bicycles, 

Owner as qualified to testify to value, § 546, 
p. 316 

Value of, § 545, p. 308 
Bilis and notes, value of, § 545, p. 308 
Blood, 

Faets ascertained by Chemical analysls of, 
§ 546, p. 325 

Stain as being made by human blood, § 534, 
p. 250 

Boats, 

Owner as qualified to testify to value, § 545, 
p. 316 

Value of, § 545, pp. 309, 313 
Boilers, manageraeiit and operation of, § 533, p. 
235 

Bonds, value of, § 545, p, 309 
Bookkeeping Service, § 526 
Value of, § 545, p. 320 
Books, 

Owner as qualified to testify to value of, § 
545, p. 316 

Value of, § 545, p. 309 
Bottles, value of, § 545, p. 309 
Boundaries, location of, weight of opinion, § 569, 
p. 410 

Brakemen, railroad matters, § 544, p. 277 
Brakes, 

Effect of application of, § 533, p. 237 
Street cars, § 544, p. 279 
Brewing piant, value of, § 545, p. 296 
Brighfs disease, effect on person suffering from, 
§ 535, n. 63 

Brokerage Services, § 545, p. 318 
Brokers, value of real property, § 545, p. 304 
Bruises, manner of inflicting, § 534, p. 249 
Brush, proper time for firing, § 546, p. 324 
Building materials, owner as qualified to testify 
to value of, § 545, p. 316 

Buildings, construction, condition or repair of, 
§ 546, p. 326 

Burden of proof, suflSciency to satisfy, § 669. 
p. 394 


Exi)ert testimony—Continued, 

Business, 

Conduct of, §§ 526, 529 
Owner as qualified to testify to value of, § 
545, p. 316 

Value of, § 545, p. 309 
Business buildings, value of, § 545, p. 296 
Buzz planei*, management and operation of, § 533, 
p. 235 

Cancellation of Instruments, § 546, p. 329 
Canned fruit, owner as qualified to testify to 
value of, § 545, p. 316 
Capacity, § 543 

Cargo stowage, § 546, p. 332, n. 97 
Carlisle Tables of Mortality, use of, § 573 
Carpenters, value of Services, § 545, p. 319 
Carriers, transportatlon matters, § 546, p. 335 
Carvings, owner as qualified to testify to value of, 
§ 545, p. 617 

Categorical answers, § 556 

Hypothetical questions, § 551, p. 352; § 557 
Oattle guards, condition of, § 544, p. 274 
Cause and effect, § 525 

Medical matters, § 534, p. 242 
Mining or excavation, § 540 
Statement as to, § 556 
Weight of, § 569, p. 398 
Oaution in receiving, § 569, p. 394 
Ohange of value, § 545, p. 282 

Personal property, § 545, p. 313 
Real property, § 545, p. 298 
Chemistry, matters relating to, § 546, pp. 324, 325; 
§ 572, p. 425 

Chiropractors, medical matters, § 537, p. 265 
Ohurches, value of, § 545, p. 296 
Cigarettes, value of, § 545, p. 309 
Oipher, arrangement in, § 546, p. 329 
Circular saws, management and operation, § 533, 
p. 235 

Civil engineers, railroad matters, § 544, p. 278 
Cloth and other materials, value of, § 545, p. 309 
Clothing, owner as qualified to testify to value of, 
§ 545, p. 317 

Clutch coupling on shaft, management and opera¬ 
tion of, § 633, p. 235 
Collateral matters, 

Bolstering by cross-examination concerning, 
§ 570 

Cross-examination concerning, § 571, p. 415 
Collision, manner of, § 544, p. 276, n. 32 
Coloring of hypothetical questions, § 551, p. 357 
Commissions, value of, § 545, p. 309 
Common knowledge, disregard of testimony con- 
trary to, § 569, p. 392 

Companion, value of Services as, § 545, p. 319 
Competency of witnesses, § 535 
Completeness of questions, § 550, p. 346 
Condusiveness, § 569, p. 390 

Cause and effect, § 569, p. 399 
Damages, § 669, p. 401 
Foreign laws, § 569, p. 402 
Medical expert, § 569, p. 397 
Value, § 569, p. 405 
Condemnation proceeding, 

Cross-examination respecting damages, § 560, 
p. 375 
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Bxpert testimony—Contlnued, 

Condenmation proceeding—Continued, 

Bffect on remalning land of taking part 
thereof, § 545, p. 298 
Condition, 

Building, § 646, p. 326 
Machinery and appliances, § 627 
ObjectB, § 541 
Vessels, § 546, p. 332 
Weight of, objecta, § 669, p. 404 j 
Conduct of 'business, § 526 
Proper conduct, § 529 
Conductors, railroad matters, § 544, p. 277 
Conflict of, § 572, pp. 416-427 
Conflicting facta, hypothetical questions incorpo* 
rating, § 551, p. 356 
Conjecture, 

Exclusion of, § 622 

Questione framed so as to predude, § 550, 
p. 345 

Construction, 

Building, § 646, p. 326 
Machinery and appliances, § 527 
Construction work, § 530, p. 229 
Contracta, capabillty of makiiag, § 535 
Contradiction of witnesses, § 571, p. 413 

Standard treatlses for purpose of, § 575 
Cotton spinning machinery, management and op- 
eration of, § 533, p. 235 
Corporate property, value of, § 545, p. 289 
Corporate stock, 

Owner as qualifled to testlfy to value of, 
§ 546, p. 317 
Value of, § 645, p. 309 
Corroboration, § 570 
Country estate, value of, § 545, p. 297 
County assessor, value of real property, § 545, 
p. 304, n. 8 

Coupling device, management and operation of, 
§ 533, p. 235 

Credibility of witnesses, § 569, p. 389 
Crops, 

Oause of failure of or damage to, § 546, p. 324 
Owner as qualifled to testify to value of, 
§ 545, p. 317 
Quantity of, § 543 
Value of, § 545, p. 310 
Cross-examination, § 560, pp. 368-377 
Conflict in, § 672, p. 422 
Disci-etion of court, § 674, p. 431 
Explanation of testimony given on, § 560, 
p. 376 

Hypothetical questions on, § 660, p. 376 
Medlcal or scientiflc books, § 574, p. 429 
Purpose of, S 574, p. 431 
Standard treatises in connection with, § 574, 
pp. 428-431 

Textbooks used in connection with, § 674, 
p. 429 

Cultivation, method of, 8 546, p. 324 
Culverts, condition of, § 544, p. 274 
Dairy products, value of, § 645, p. 310 
Damages, § 528 

Admissibility on question of, § 447, p. 77 
Cross-examination as to, § 560, p. 370 
Weight of, 8 569, p. 401 


Expert testimony—Continued, 

Dangerous character of premises or situation, 
§ 546, p. 336 

Dealers, value, § 545, p. 286 
Deeds, capabillty of making, § 535 
Demonstrative or real evidence, hypothetical ques¬ 
tions based on, § 653 
Dentlsts, § 537, p. 264 

Derricks, management and operation of, § 633, 
p. 235 

Designing, value of Services, § 545, p. 319 
Diabetes, § 534, p. 239, n. 22 
Diagnosis of disease, § 534, p. 241 
Direct examination, 

Cross-examination confined within scope of, 
§ 560, p. 372 

Standard treatises in connection with, § 573 
Disability, conflict in, § 572, p. 424, n. 98 
Discretion of court, 

Cross-examination, § 660, p. 369; § 674, p. 431 

Examination of witnesses, § 549 

Form of hypothetical questions, § 551, p. 350 

Illustration, § 559 

Leading questions, § 560, p. 376 

Mining matters, § 540 

Qualiflcation of wltness, 

Medical and physiologica! matters, § 537, 
P. 261 

Value, § 545, p. 286 

Personalty, § 545, p. 315 
Real property, § 645, p. 305 
Value, § 645, p. 280 

Redireet examination as to, § 660, p. 376 
Diseases, animals, § 524 
Disregard of, § 569, p. 392 

Medical opinion, § 569, p. 397 
Value, § 569, p. 406 
Distance, § 546, p. 336 

Conflict in, § 572, p. 424, n. 98 
Diversion of watens, § 630, p. 230, n. 37 
Documents, 

Cross-examination, § 560, p. 373 
Matters relating to, § 546, p. 328 
Dogs, value of, § 545, p. 307, n. 31 
Domestics, value of Services, § 645, p. 319 
Draining of land, effect or resuit of, § 530, p. 230, 
n. 40 

Dressmaking, value of Services, § 645, p. 320 
Drilling operations, | 540' 

Drop for hreaklng scrap iron, management and 
operation of, § 533, p. 235 
Drugs, 

Effect on human mind, § 535, n. 63 
Effect on human system, § 646, p. 326 
Dry goods, value of, § 546, p. 310 
Due care, § 529 

Weight of opinion, § 669, p. 401 
Dump cars, management and operation of, § 533 
p. 235 

Dyes, value of, § 546, p. 310 
Earning capaeity, § 546, p. 336 
Easements, value of, § 545, p. 295, n. 28 
Economic condition, § 546, p. 336 
Edger saws, management and operation of, § 533, 
p. 235 

Eggs, value of, § 546, p. 310 
Electric shock, effect of, § 537, p, 263 
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Expert testimony—Continued, 

Electricity, § 530, p. 228 

Electrocardiogram, testimony with reference to, 
S 549 

Electrocution, § 537, p. 263 

Elevators, management and operation of, § 533, 
p. 235 

Elliptical entries or figures, meaning of, § 546, 
p. 329 

Embalmers, § 537, p. 264 
Engineering, § 530, p. 229 
Engineers, 

Railroad matters, § 544, p. 277 
Value of Services, § 545, p. 320 
Engines, management and operation of, § 633, 
p. 235 

Enhancement of, evidence of another qualified 
witness, § 570 

Entertainment Service, value of, § 545, p. 319 
Erasures, § 546, p. 329 
Erosion, cause of, § 630, p. 230, n. 37 
Estates of decedents, value of, § 545, p. 310 
Exaggeration, hypothetical question, § 651, p. 357 
Examination of witnesses, §§ 549-660, pp. 342-377 
Answer, §§ 555-660. pp. 364-377 

Matters proper for consideraticm, § 558 
Categorical answer, § 555 
Discretion of court, § 549 
Explanation of previous answer, § 555 
limitations as to, § 549 
Questions, §§ 550-554, pp. 343-364 
Responsiveness of answer, § 555 
Kesponsiveness of answers, § 555 
Statement as to cause and ^ect, § 556 
Excavations, matters relating to, § 640 
Exbaust fan, management and operation of, § 533, 
p. 235 

Exhibits, contradiction by use of, § 571, p. 413 
Experience of witness, 

Conflict as determined by, § 572, p. 420 
Cross-examination respecting, § 560, p. 371 
Weight as dependent on, § 569, p. 394 
Experiments, 

Basing judgment on resuit of, § 521 
Faimess of, § 530, p. 234 
Supporting or explaining, § 589 
Explosives, matters relating to, § 542; § 546, pp. 
325, 336 

Express messengers, railroad matters, § 544, p. 
278 

Extracts from treatises referred to, cross-exam¬ 
ination as to, § 574, p. 430 
Factors determinative of weigbt of, § 569, p. 394 
Facts, admissibility, § 472 
Facts forming basis, 

Jury question as to, § 569, p. 395 
Value as dependent on, § 569, p. 396 
Factual basis for opinion, question as required to 
indicate, § 550, p. 346 
Farm implements and machinery, 

Owner as qualified to testify to value of, § 
545, p. 317 

Value of, § 545, p. 310 
Farm land, value of, § 545, p. 297 
Farmers, Services of, § 545, p. 318 
Federal govemment appraisers, value of real 
property, § 545, p. 30^ n. 8 


Expert testimony—Continued, 

Feed grinders, management and operation of, § 
533, p. 235 

Fences, sufliciency of, § 546, p. 324 
Field notes of surveyor, interpretation of, § 546, 
p. 334 

Fire Insurance, matters relating to, § 646, p. 330 
• Firearms, matters relating to, § 546, p. 3^ 
Firemen, railroad matters, § 544, p. 277 
Fires, matters relating to, § 546, p. 336 
Firing fallow, proper times for, § 546, p. 324 
Fixtures, value of, § 645, p. 310 
Flooding of land, cause of, § 530, p. 230 
Foreign laws, weight of opinion, § 569, p. 402 
Foreign money, value of, § 545, p. 310 
Form of question, 

Hypothetical question, § 551, p. 350 
Presented to witness, § 650, p. 344 
Form of statement, 

Value, § 545, p. 283 

Real property, § 545, p. 299 
Former owner, value of real property, § 545, p. 
305, n. 18 

Foxes, value of, § 545, p. 307, n. 31 
Framing of questions, medical or scientific books 
used, § 573 

Fruits, value of, § 545, p. 310 
Fur coats, value of, § 545, p. 310 
Furnaces, value of, § 545, p. 310 
Fumiture, 

Owner as qualified to testify to value of, § 
545, p. 317 

Value of, § 545, p. 311 

Gas pii>es, management and operation of, § 533, 
p. 235 

Gases, efCect on land of, § 546, p. 325 
G^neralizing from experience of witness, § 564 
Gestation, appearance of child as related to peri- 
od of, § 534, p. 250 

Gin pole and guy line, management and oi)eration 
of, § 533, p. 236 

Glnhouse, value of, § 545, p. 297 
Good will, value of, § 545, p. 310 
Government bonds, value of, § 545, p. 309, n. 37 
Grade Crossing over tracks, feasibility of estab- 
lishing, § 544, p. 273, n. 84 
Grain ^evators, value of, § 545, p. 297 
Grammatical requirements, hypothetical ques- 
tions, § 551, p. 357 

Gravel washing machine, management and op¬ 
eration of, § 533, p. 236 
Guns, value of, § 545, p. 310 
Handholds on railroad car, proper method of in- 
specting, § 544, p. 273, n. 82 
Handwriting, § {fel 

Comparison of, § 613 
Gonfiicts in, § 572, p. 419, n. 69 
Harmless error, hypothetical questions, § 651, p. 
357 

Hearsay, 

Admissibility to test qualifications of witness, 
§ 571, p. 416 
Basis for, § 521, n. 81 

Hypothetical questions based on, § 551, p. 
359, n. 46 

History of authorities on which opinion based, 
cross-examination respecting, § 574, p. 429 
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Bjqpert testimony—Contlnned, 

History of case, hypothetieal question based on, § 
551, p. 369, n. 46 

Hogs, yalue of, § 545, p. 307, n. 31 
Holstlng machinery, management and operation 
of, § 533, p. 236 

Horses, value of, § 545, p. 307, n. 31 
Hospital Service, value of, § 545, p. 319 
Household goods, § 545, p. 310 

Owner as qualified to testify to value of, § 
645, p. 317 

Housekeeping Service, value of, § 545, p. 319 
Human blood, stain as havlng been made by, § 
534, p. 250 

Hydraulic engineers, market value of land under 
condemnation, § 545, p. 300, n. 84 
Hypothetieal questions, § 551, pp. 347-359 

'Abstract questions excluded, § 651, p. 361 
Ambiguities, § 651, p. 351 
Answer to, § 657 
Argumentative answer, § 557 
Argumentativeness, § 551, p. 352 
Ascertainment of facts directly from evi- 
dence, § 554 

Assumption of facts in evidence, § 551, p. 350 
Basis of, § 562 

Best evidence as basis for, § 552, n. 34 
Categorical answers, § 651, p. 352; § 557 
Coloring of, § 651, p. 367 
Conflicting facta Incorporated in, § 551, p. 
356 

Confused statement of immaterial fact in as 
rendering improper, § 551, p. 356, n. 4 
€onjectural answer, § 557 
Oredibllity of wifcnesses, judgment as to, § 
554 

Oross-examination as to, § 560, p. 371 
Oustom of business as basis, § 653 
Definiteness, answer to, § 557 
Dismissal with recital of assumed facts, § 
554 

Disputed matters of fact, judgment as to, § 
554 

Establishment of facts on which based, § 552 
Exaggeration in, § 551, p. 357 
Facts to be assumed, § 551, p. 362 
False assumption as basis for, § 551, p. 352 
Form of questions, § 551, p. 350 
Framing of, S 551, p. 351 
Grammatical requirements, § 551, p. 367 
Harmless error in, § 651, p. 357 
Hearsay as basis, § 551, p. 349, n. 46 
Hisiory o£ case as basis, § 551, p. 349, n. 46 
lllustrative questions, § 551, p. 352 
Immaterial facts incorporated, § 551, p. 356 
Inadmissible facts as basis for opinion, § 552 
Introductory statement to, § 661, p. 352 
Irrelevant facts Incorporated, § 551, p. 356 
Judgment upon the evidence, § 554 
Jury question 1 ‘especting variance in facts 
assumed, § 669, p. 396 
Knowledge of witness as basis, § 553 
Language used in stating facts assumed, § 
551, p. 366 

Leading questions, § 561, p. 367 

Ijength of, § 551, p. 367 

Matters considered in answering, § 568 


Expert testimony—Continued, 

Hypothetieal questions—Continued, 

Medica! textbook used by counsel to ald in 
forming, § 651, p. 352 
Mental capacity or condition, § 535 
Misleading nature, § 551, p. 351 
Observatlon as basis for, § 553 
Omissions, § 551, p. 358 

Opinion on ali of testimony of specifled part 
thereof, § 564 
Partisanship, § 651, p. 357 
Predicate, § 551, p. 355 

Preponderance of evidence against facts as¬ 
sumed, § 552 

Proof of facts on which based, § 552 
Province of jury, Invaslon of, § 651, p. 357 
Kational inferences in testimony as basis, § 
652 

Heal evidence as basis for, § 553 
Hecital of facts, dispensing with, § 554 
Hesponsiveness of answer to, § 557 
Scope of, § 551, p. 360 

Submission to inspection of other side, § 
551, p. 351 

Testimony of other experts as basis, § 651, p. 
356 

Theoretical questions excluded, § 561, p. 351 
Uncontroverted facts as basis for, § 552 
Undisputed facts assumed in, § 651, p. 354 
Value, § 646, p. 282 

Variance between assumed and actually 
proved facts, § 569, p. 396 
Weight of evidence on which based, § 662, 
n. 34 

Ice, value of, § 545, p. 311 

Blustrations, right of expert to illustrate testi¬ 
mony, § 569 

lllustrative questions, propriety of, § 551, p. 352 
Immaterial facts, hypothetieal questions incor¬ 
porated, § 651, p. 356 
Impairment, § 571, pp. 411-416 
Impeachment, § 571, pp. 411-416 
Impounding water, eifect of, § 530, p. 230, n. 38 
Improvements, value of, § 645, p. 306 
Inconsistent statements at another time, contra- 
dictlon by, § 671, p. 413 
Inference destroyed by, § 572, p. 426 
Inferences from sensation, examination in re- 
spect of, § 549 

Inflammable compounds, matters relating to, § 
646, p. 325 
Insanity, § 635 

Inspection of documents, existence by, § 611 
Inspectors, railroad matters, § 644, p. 277 
Insurable condition, § 537, p. 264 
Insurance, matters relating to, § 546, pp. 330, 331 
Intelligible questions as essential, § 550, p. 345 
Intent, § 539 

Interest of witness as disqualifying, § 457 
Interested witness, value, § 545, p. 287 
Interne, mental condition, § 537, p. 266, n. 8 
Invasion of province of jury, value, § 545, p. 283 
Inventions, usefulness, § 530, p. 233 
Irrelevant facts, hypothetieal questions incorpo^ 
rating, § 551, p. 356 
Jacks, value of, § 645, p. 307, n. 31 
Janitor Service, value of, § 545, p. 319 
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Bxpert testimony—Oontinued, 

Jewelry, 

Owner as qualifled to testify to value of, § 
545, p. 317 
Value of, § 545, p. 311 

Judgment of experts, §§ 520-523, pp. 217-222 
Jury questions, 

Credibility of witnesses, § 569, p. 390 
Facts forming basis of opinion, § 569, p. 395 
. Value, weigbt accorded to, § p. 405 
Knowledge, 

Hypothetical question based on, § 553 
Value, § 645, p. 285 

Value as dei>8ndent on, § 669, p. 394 
Witness, cross-examination respeetlng, § 680, 
p. 371 

Laboratory tests, conflict as to, § 572, p. 425 
Ladders, § 533, p. 236 

Lateral support, provision of, § 529, n. 98 
Laws, § 532 

Leading questions, § 561, p. 357 

Redirect examination, § 660, p. 376 
iLegal matters, § 532 

Legal Services, value of, weigbt of opinion, § 569, 
p. 408 

Length of hypothetical question, § 651, p, 367 
Length of time, § 543 

Life expeetancy, use of mortality tables to show, 
§ 573 

Life Insurance, matters relating to, § 546, p. 331 
Literary productions, value of, § 545, p. 311 
Locomotive headlights, range of reflection, § 544, 
p. 273, n. 88 

Locomotives, value of, § 645, p. 311 
Logglng, § 546, p. 337 
Logging outflts, value of, § 545, p. 311 
Loose pulleys, management and operation, § 533, 
p. 236 
Lumber, 

Matters relating to, § 546, p. 337 
Value of, § 545, p. 311 
Machinery, 

• Condition and repair of, § 527 
Management and operation of, § 533, pp. 
235-238 

Owner as qualified to testify to value of, § 
645, p. 317 

Value of, § 545, pp. 297, 311 
Machinists, railroad matters, § 544, p. 277 
Malntenance and support of children, cost of, § 
546, p. 336 

Malpractice, qualification of expert, § 537, p. 263 
Management of vehicles, ete,, § 533, pp. 235-238 
Manual Services, value of, § 645, p. 319 
Manuf acturing, § 530, p. 231 
Manufacturing piant, value of, § 645, p. 297 
Marine Insurance, matters relating to, § 646, p. 
330 

Market value, § 545, p. 280 
Markets, § 526 

Material issues, questions as required to relate 
to, § 550, p. 345 

Measurement, ac-curacy of mode of, § 543 
Mechanics, 

Matters of, § 530, p. 232 
Railroad matters, § 544, p. 277 


Expert testimony—Oontinued, 

Medical books, use of for cross-examination, $ 
573; § 674, p. 429 

Medical experts, weight of opinion, § 689, p. 396 
Medical matters, §§ 634-538, pp. 238-267 
Allopath, § 537, p. 265, n. 94 
Autopsy, § 534, p. 250 

Opinion based on, § 536, p. 261 
Basis of inference or judgment, § 536, pp. 
266-261 

Bodily results, § 634, p. 243 
Bruises, § 634, p. 249 
Cause and effect, § 534, p. 242 
Certainty of statements, § 534, p. 252 
Chiropractors, § 537, p. 266 
Diagnosis, § 534, p. 241 
Discretion of court, § 537, p. 261 
Effect, § 534, p. 246 
Electric shock, § 537, p. 263 
Examination for purpose of qualifying as 
witness as affecting competency, § 536, p. 
259 

Feigning of symptoms, § 534, p. 250 
Form of statement, 

Mental capacity or condition, § 535 
Probabilities, § 534, p. 252 
Future apprehended condition, § 634, p. 252 
History of case, § 534, p. 240, n. 30 
Inference from observation, § 637, p. 261 
Insurable condition, § 537, p. 264 
Jrrelevant statements excluded, § 638 
Knowledge of subject matters as essential, § 
537, p. 261 

Learning required, § 537, p. 261 
Mechanical inferences, § 534, p. 249 
Mental capacity or condition, § 535; § 637, p. 
266 

Malpractice, § 537, p. 263 
Narrative statements of patient as basis for 
opinion, § 536, p. 258 
Naturopaths, § 537, p. 266 
Necessary inferences, § 634, p 249 
Nurses, § 537, p. 265 

Objective symptoms as proper base for opin¬ 
ion, § 536, p. 266 

Observation, weight of testimony based on. 
§ 572, p. 421 

Opinion as to actual cause, § 634, p. 243 
Osteopaths, § 537, p. 266 
' Permanent disability, § 534, p. 247 

Personal observation and experience as es¬ 
sential, § 537, p. 262 

Position of body at time wound was received, 
§ 634, p. 250 

Practical experience as basis for opinion, § 
637, p. 262 

Practicing physician as competent, § 537, p. 
262 

Premature birth, § 637, p. 264 

Probabillty, § 534, p. 251 

Qualification of witness, § 537, pp. 261-267 

Range of testimony, § 534, p. 240 

Reading as qualifying witness, § 537, p. 262 

Self-inflicted injury, § 534, p. 249 

Sklll in profession, § 534, p. 249 

Special knowledge and skill, § 537, p. 261 
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Bxpert testimony—-Contlnued, 

Medical matters—Continued, 

Statement of facta aa whieh opinlon based, 
§ 536, p. 258 

Statements excluded, § 538 
Time as of which opinion stated, § 534, p. 
240 

Total disabillty, § 534, p. 247 
Treatment, § 534, p. 248 
Weight of opinion, § 568, p. 396 
Wounds, § 534, p. 249 

X-ray examination, § 536, p. 260; § 537, p. 
264 

Medical Services, 

Disagreements as to value of, § 572, p. 426 
Value of, § 545, p. 320 

Qualiflcatlon of witness, § 545, p. 322 
Weight of opinion, § 569, p. 408 
Mental conditlon or capacily, § 535 

Abstract opinion as of no weight, § 569, p. 
404 

Keasons supporting opinion as alfecting 
weight, § 569, p. 403 
Weight of opinion, § 569, p. 402 
Mental state, § 539 

Mercantile goods, value of, § 545, p. 311 
Merchandise, quantity of, § 643 
Mill, value of, § 545, p. 297 
Millinery goods, value, § 545, p. 312 
Mining, 

Olaim or location, value of, § 545, p. 297 
Matters relating to, i 540 
Ministers, mental condition, § 537, p. 266, n. 6 
Miscarriage, cause of, § 534, p. 239, n. 23 
Misleading questions, § 550, p. 345 

Hypothetical questions, § 551, p. 351 
Model produced in courtroom testimony with 
reference to, § 549 

Monoxide gas, effect of, § 546, p. 325, n. 73 
Mortality tables, 

life expectancy based on, § 546, p. 330, n. 
59 

Use of, § 573 

Mortgages, value of, § 545, p. 312 
Motion picture film, value of, § 545, p. 312 
Motion picture machines, management and opera- 
tion, § 533, p. 236 

Motive power, Street railroads, § 544, p. 279 
Motor vehldes, management and operation of, 
§ 533, p. 236 

Motormen, railroad matters, § 544, p. 277 
Mules, value of, § 545, p. 307, n. 31 
Municipal bonds, value of, § 545, p. 309, n. 37 
Museum curiosities, value of, § 5^, p. 312 
Nature of objects, f 541 
Weight of, § 569, p. 404 

Naturopaths, malpractice action, § 537, p. 266 
Nautical matters, § 546, p. 332 
Necessity of, § 569, p. 394 
Value, § 569, p. 408 

Negative testimony, weight given to, $ 672, p. 
426 

Negotiable paper, character of, § 526 
Negro blood, proportion of in given person, § 
634, p. 260 

Notaries, value of Services, § 545, p. 320 
Nuisance, prevention of, § 529, n. 98 


Expert testimony—Continued, 

Numerical weight, conflict as determined by, § 
572, p. 419 

Nurses, medical matters, § 537, p. 265 
Nursing, value of Services, § 545, p. 319 
Objects, nature and relation of, weight of opin¬ 
ion, § 569, p. 404 

Obscenity of particular work, § 546, p. 337 
Obscure entries or figures, meaning of, § 546, p. 
329 

Observation, 

Hypothetical questions based on, § 553 
Value as dependent on opportunity for, | 
569, p. 396 

Weight of testimony based on, § 572, p, 421 
Oil, value of, § 645, p. 312 

Oil and gas lease, value of, § 546, p. 296, n. 28 
Operation of vebicles^ etc., § 533, pp. 235-238 
Opinion evidence by expert witness, §§ 446, 467 
Orange grove, value of, § 545, p. 297 
Ore bank or vein, value of, § 546, p. 298 
Organs, management and operation, § 533, p. 236 
Osteopaths, medical matters, § 537, p. 266 
Overflow, cause of, § 530, p. 230 
Owner, 

Personal property, competency to testify as 
to value, § 546, p. 315 

Qualified to testify to value of, § 545, p. 316 
Value of real property, | 545, p. 305 
Ox team, management of, § 533, p. 236 
Paint or paintings, value of, § 545, p. 312 
Parol or extrinsic evidence, admission as in- 
fringement of rule relating to, § 960, p. 902 
Partisanshlp, hypothetical questions, § 551, p. 357 
Pasturage, value of, § 545, p. 296, n. 29 
Patent medicine, value of Services in preparing, 

§ 545, p. 320 

Patents and patent rights, value of, § 545, p. 312 
Pathology of disease, determlnation of, § 1050, 
n. 79 

Permanent disahillty, § 534, p. 247 
Personal knowledge, weight of evidence based 
on, § 572, p. 421 

Personal property, value of, § 546, p. 306 
Qualiflcations of witness, § 645, p. 313 
Phenomena, effect or resuit of, § 530, p. 230 
Photographs, conclusion based on, § 658 
Photography, § 546, p. 333 
Physical facts, § 542 

Conflict with, § 672, p. 425 
Physical laws, 

Disregard of opinion contrary to, medical 
experts, § 569, p. 397 

Disregard of testimony contrary to, § 669, 
p. 392 

Physics, 

Matters relating to, § 546, p. 324 
Skilled witnesseS) § 546, p. 325 
Physiological matters, §§ 534r-538, pp. 238-267 
Basis of inference or judgment, § 536, pp. 
255-261 

Cause and efCect, § 534, p. 242 
Discretion of court as to qualiflcatlon of 
witness, § 537, p. 261 

Inference from observation, § 537, p. 261 
Irrelevant statements excluded, § 538 
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Bxpert testimony—(Jontinued, 

Physiological matters—Continued, 

Knowledge of subject as essential, § 537, p. 
261 

I^aming required, § 537, p. 261 
Mental capacity or condition, J 535 
Objective symptoms as proper basis for 
opinion, § 536, p. 256 

Personal observation and experience as es¬ 
sential, § 537, p. 262 

Practical experience as basis for opinion, § 
537, p. 262 

Qualification of witness, § 537, pp. 261-267 
Range of testimony, § 534, p. 240 
Beading as qualifying witness, § 537, p. 262 
Special knowledge and skill, § 537, p. 261 
Statement of facts on which opinion based, 
§ 536, p. 258 

Statements excluded, § 538 
Time as of which opinion stated, § 534, p. 
240 

Pigeons, value of, § 545, p. 312 
Pinch bars, operation of, § 533, p. 236 
Pipe lines, management and operation of, § 533, 
p. 236 

Pipes, valne of, | 545, p. 312 
Place, valuation of property or Services, § 544, 
p. 281 

Piat produced in courtroom, testimony with ref- 
erence to, § 549 

Platfonns, railroad stations, § 544, p. 274 
Poisonous properties, § 542 
Poisons, effect on hnman system, § 546, p. 325 
Porous properties, § 542 

Positive testimony, weight given to, § 572, p. 426 
Possibility, weight of, § 569, p. 400 
Potash, value of, § 545, p. 312 
Predication on opinions or conclusions of others, 
§ 521 

Preliminary questions respecting qualifications of 
witness, value, § 545, p. 286 
Premature birth, § 537, p. 264 
Preponderance of opinion, court as required to 
follow, § 572, p. 420, n. 72 
Probability, weight of, § 569, p. 400 
Probative value, opinions on subjects of common 
knowledge, § 569, p. 393 
Produce, value of, § 545, p. 310 
Production capacity, § 526 
Professional Service, value of, § 545, p. 320 
Proper conduct, § 529 

Weight of opinion, § 569, p. 401 
Propriety of tests or examinations, § 571, p. 415 
Provlnce of jury, hypothetical questions Invading, 

§ 551, p. 367 

Public Utilities, value of, § 545, p. 297 
Qualifications of witness, 

Ohemistry matters relating to, § 546, p. 325 
Cross-examination directed to, § 560, p. 370 
Medical and physiological matters, § 537, 
pp. 261-267 

Proof of lack of, § 571, p. 415 
Railroad matters, § 544, p. 276 
Services, discretion of court respecting quali¬ 
fication of witness, § 544, p. 322 
Street railway matters, § 544, p. 278 


Expert testimony—Continued, 

Qualifications of witness—Continued, 

Value, § 545, p. 284 

Real property, § 545, p. 299 
Quality, objects, § 541 
Quantity, § 543 

Weight of opinion, § 569, p. 410 
Quarries, value of, § 545, p. 298 
Questions to witnesses, §§ 550-^4, pp. 343-364 
Radio, 

Matters relating to, § 546, p. 337 
Value of, § 545, p. 312 

Railroad bonds, value of, § 545, p. 309. n. 37 
Railroad tles, value of, § 545, p. 312 
Railroads, § 544, pp. 272-279 
Value of, 

Bonds, § 545, p. 297, n. 48 
Right of way, § 545, p. 297, n. 48 
Ties, § 545, p. 309, n. 37 

Railway mail clerk, railroad matters, § 544, p. 
278 

Rams, value of, § 545, p. 307, n. 31 
Range of, § 523 

Medical, surglcal or physiological matters, § 
534, p. 240 

Reading, basis for, § 569, p. 395 
Real property, value of, § 545, p. 295 

Cross-examination as to, § 560, p. 375 
Reasonable value, § 545, p. 281 
Reasons supporting opinion, 

Mental condition, weight as affected by, § 
569, p. 403 
Statement of, § 559 

Weight of testimony in case of, § 569, p. 400; 
§ 572, p. 421 

Redirect examination, § 560, p. 376 

Impairment resulting from cross-examination 
remedied on, g 570 
Refreshing memory, § 549 

Reference to Standard works for purpose of, 
§ 573 

Reinforcement of opinion by use of medical or 
scientiflc books, § 573 

Relation of objects, weight of, § 569, p. 404 
Rental value of property, § 545, p. 296 
Repalrs, 

Building, § 546, p. 326 
Machinery and appliances, § 527 
Vessels, § 546, p. 332 

Ripsaws, management and operation, § 533, p. 
236 

Roadbed, railroads, § 544, p. 274 
Rolling stock, railroads, § 544, p. 274 
Royalties on gas wells, value of, § 545, p. 295, n. 
28 

Rugs, value of, § 545, p. 312 

Safety matters, manufacturing, § 530, p. 231 

Sanity, § 535 

Scientific books, use of in cross-examination, § 
573; § 574, p. 429 
Scientific knowledge, 

Oonflict in testimony based on, § 572, p. 423 
Matters involving, § 546, pp. 323-337 
Weight of testimony based on, § 572, p. 422 
Scientific processes, conclusiveness of testimony 
based on, § 569, p. 399 
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Expert testimony—Oontinned, 

Scope of questions, hypothetical questions, $ 551, 
p. 350 

Seaworthiness, § 546, p. 332, n. 93 
Section hands, railroad matters, § 544, p. 277 
Seed, value of, § 645, p. 312 
Self-inflicted injury, § 634, p. 249 
Selling goods, value of, § 545, p. 320 
Sensation, inferences from, examination of wit- 
ness respecting, § 549 

Sentimental value as element of value, § 545, p. 
292, n. 93 

Services, value of, § 545, p. 318 

Medical Services, § 545, pp. 320, 322; § 569, 
p. 408; § 572, p. 426 

Quallflcations of witness as to,* ; 545, p. 320 
Weight of opinion, § 569, p. 406 
Sewing machines, owner as quallfied to testify to 
value of, § 645, p, 317 
Sheep, value of, § 546, p. 307, il 31 
Shifting levers, operation of, § 533, p. 236 
Shippers, railroad matters, § 644, p. 278 
Ships, value of, § 545, p. 312 
Shoes, value of, § 545, p. 312 
Signals, railroads, § 544, p. 274 
Size, animals, § 524 

Sketch produced in courtroom, testimony with 
reference to, § 549 

Skidmarks, speed of automoblle as shown by, § 
533, p. 238 
SMll of witness, 

Oross-examinatiou respectlng, § 560, p. 371 
Medical matters, § 534, p. 249 
Skilled observers, testifying as experts, § 553 
Solvency, establishment by, § 546, p. 313 
Solvency of businese, § 526 
Special knowledge, matters involving, § 546, pp. 

323-337 

Speculation, 

Questions framed so as to preclude, § 560, 
p. 345 

Weight of testimony based on, g 572, p. 423 
Speed, 

Locomotives or trains, § 544, p. 274 
Motor vehicles, § 533, p. 237 
Weight of opinion, § 569, p. 410 
Springs, value of, § 545, p. 306 
Sprinkling machine, operation of, § 533, p. 236 
Sprocket wheel, operation of, § 533, p. 236 
Stamping machine, operation of, § 533, p. 236 
Standard treatises in connection with opinion, §§ 
573-575, pp. 427-432 
Contradlction by, g 575 

Statement of facts on which opinion based, med'- 
ical matters, § 536, p. 258 
Station agents, railroad matters, § 544, p. 278 
Stock of goods, 

Owner as qualifled to testify to value of, § 
645, p. 317 

Value of, § 545, p. 312 
Stockmen, g 524 

Stopping automoblle, method of, g 533, p. 237 
Stopping of locomotive or train, matters pertain- 
Ing to, g 544, p. 275 

Street railroads, matters relating to, g 544, pp. 
272-279 

Strength of materials, § 530, p. 233 


Expert testimony—Continued, 

Subject matter, questions as to, g 550, p. 344 
Sugar, value of, § 545, p. 312 
Supporting opinion, g 570 
Surgical matters, g§ 534r-538, pp. 238-267 

Basis of inference or judgment, § 536, pp. 
255-261 

Cause and effect, § 634, p. 242 
Inference from observation, § 537, p. 261 
Irrelevant statements excluded, g 538 
Knowledge of subject matter as essential, § 
537, p. 261 

Leaming required, g 537, p. 261 
Personal observation and experience as es¬ 
sential, § 537, p. 262 

Practical experience as basis for opinion, g 
537, p. 262 

Practicing surgeon as competent witness, § 
537, p. 262 

Qualiflcation of witness, g 537, pp. 261-267 
Range of‘testimony, g 534, p. 240 
Readlng as qualifylng witness, § 537, p. 262 
Statements excluded, g 538 
Time as of which opinion stated, g 534, p. 240 
Surveying, matters relating to, § 546, p. 333 
Swltchmen, railroad matters, g 544, p. 278 
Tax experts, value of Services, § 545, p. 320 
Teachings on which opinion based, cross-exam- 
ination with reference to, g 574, p. 430 
Telegraph poles, owner as qualifled to testify to 
value of, g 545, p. 318 
Testamentary capaclty, § 535 
Attomeys, § 537, p. 266, n. 13 
Conflict in, § 572, p. 424, n. 98 
Tests or examinations, proprlety of, § 571, p. 416 
Textbook material, use of In maklng computation 
on which opinion based, § 573 
Texts, testing quallflcations and truthfulness of 
expert by use of, § 671, p. 415 
Theoretieal questions, exclusion of, § 561, p. 351 
Timber, value of, § 545, p. 296, n. 29 
Time, 

Oertain occurrences or acts, § 646, p. 337 
Statement of opinion, § 520 
Transportation by railroad, § 544, p. 275 
Valuation of property or Services, g 545, p. 
281 

Tobacco, value of, § 546, p. 309 
Total disability, g 534, p. 247 
Towage, g 546, p. 332 

Towing hawser, operation of, g 633, p. 230 
Traekmen, railroad matters, § 544, p. 278 
Traction engines, operation of, § 633, p. 236 
Trade designation, articles coming under, § 526 
Train crew, proper constltution of, § 544, p. 274 
Train dispatchers, railroad matters, § 544, p, 278 
Transportation, 

By railroad, time of, g 644, p. 275 
Matters relating to, § 646, p. 335 
Passengers, g 546, p. 332 

Treatises in connection with opinion, gg 573-675, 
pp. 427-432 

Treatment, medical matters, § 634, p. 248 
Truism, questions framed so as to elicit opinion 
amounting to, g 550, p. 346 
Tugs, operation of, g 533, p. 236 
Turkeys, value of, g 646, p. 312 
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Expert testimany—Continued, 

Typewriters, yalue of, § 545, p. 313 
Typewriting, matters relating to, § 546, p. 337 
Understanding, § 535 

Undertakers, opinion as to cause of death, § 537, 
p. 264 

Undiaputed facts, hypothetical questions assum- 
ing, § 551, p. 354 

TJndue influence, capability of reslsting, § 535 
Unsatisfactory character of, § 569, p. 393 
Value, § 545, pp. 279-323 

Automobiles, § 545, p. 307 
Bank’s assets, § 545, p. 308 
Basis of opinion, § 545, p. 2S9 

Real property, § 545, p. 301, n. 86 
Beach-front hotel, qualifications of witness, § 
545, p. 301, n. 89 
Bicycles, § 545, p. 308 
Bilis and notes, § 545, p. 308 
Boats, § 545, p. 309 
Bonds, § 545, p. 309 
Books, § 545, p. 309 
Bottles, § 545, p. 309 
Brewing piant, § 545, p. 296 
Business, § 545, p. 309 

Certiflcates of interest in syndicate, § 545 , p. 
309 

Change of, § 545, p. 282 

Personal property, § 545, p. 313 
Real property, § 545, p. 298 
iCigarettes or tobaceo, § 545, p. 309 
Class or type of property, § 545, p. 286 
Cloth and other materials, § 645, p. 309 
Commissions, § 545, p. 309 
Competency of witness, § 545, p. 287 
Real property, § 545, p. 302 
Conclusiveness, § 669, p. 405 
Conflict in, § 572, p. 417, n. 66 
Corporate property, § 545, p. 289 
Corporate stock, § 545, p. 309 
Country estate, § 545, p. 297 
Credibility of witness, § 669, p. 408 
Crops, § 645, p. 310 

Crossrexamination as to, § 560, p. 373 
Dairy products, § 545, p. 310 
Bealers as qualified, § 545, p. 286 
Bogs, § 545, p. 307, n. 31 
Bry goods, § 545, p. 310 
Byes, § 545, p. 310 
Basements, § 545, p. 295, n. 28 
Eggs, § 545, p. 310 
Elements considered, § 545, p. 291 
Blements of qualification, real property, § 
645, p. 301 

Estate of deceased person, § 545 , p. 310 
Explanation of reasons and concluslons S 
545, p. 294 

Eacts on which opinion based, weight as af- 
fected by, § 569, p. 407 

Farm implements and machinery, s 545 . d 
310 » « » 

Farm land, § 646, p. 297 
Fixtures, § 545, p. 310 
Fluctuation in value, § 545 , p. 282 
Foreign money, § 545, p. 310 
Form of statement, § 545, p. 283 
Real property, § 545, p. 299 


Expert testimony—Continued, 

V alue—Continued, 

Foundation as laid by proof of qualifications 
of witness, § 545, p. 287 
Poxes, § 545, p. 307, n. 31 
Franchises, § 545, p. 310 
Fruit trees, § 546, p. 297 
Fruits, § 545, p. 310 
Fur coats, § 645, p. 310 
Furnaces, § 545, p. 310 
Furniture, § 545, p. 311 
Ginhouse, § 545, p. 297 
Good will, § 546, p. 310 
Government bonds, § 545, p. 309, n. 37 
Grain elevators, § 546, p. 297 
Guess or conjecture rejected, § 546, p. 282 
Guns, § 545, p. 310 
Hogs, § 545, p. 307, n. 31 
Horses, § 545, p. 307, n. 31 
Household goods, § 545, p. 310 
Hypothetical question, § 645, p. 282 
Ice, § 545, p. 311 
Improvements, § 545, p. 306 
Intelligence of expert as affecting value of 
opinion, § 569, p. 407 
Interested witness, § 545, p. 287 
Invasion of province of jury, § 646, p. 283 
Jacks, § 545, p. 307, n. 31 
Jewelry, § 645, p. 311 

Jury question respecting weight accorded to, 

§ 569, p. 405 

Knowledge of expert as affecting weight, § 
569, p. 407 

Knowledge of facts as essential, § 545, p. 285 
EjQowledge of others as basis of opinion, § 
545, p. 293 

Knowledge of witness, cross-examination as 
to, § 660, p. 374 

Legal Services, weight of opinion, § 569, p. 
408 

liiterary produetions, § 545, p. 311 
Locomotives, § 545, p. 311 
Bogging outfits, § 545, p. 311 
Lumber, § 545, p. 311 
Machinery, § 545, pp. 297, 311 
Manufacturing piant, § 545, p. 297 
Matters not independently admissible, § 646, 
p. 293 

Medical Services, § 545, pp. 320, 322; § 569, 
p. 408; § 672, p. 426 
Mercantile goods, § 545, p. 311 
Mill, § 545, p. 297 
Milllnery goods, § 645, p. 312 
Mineral leases, § 545, p. 295, n. 28 
Mining clalm or location, § 545, p. 297 
Mortgages, § 645, p. 312 
Motion picture film, § 645, p. 312 
Mules, § 545, p. 307, n. 31 
Municipal bonds, § 645, p. 309, n. 37 
Museum curioslties, § 545, p. 312 
Necessity of, § 669, p. 408 
Oil, § 545, p. 312 

Oil and gas lease, § 545, p. 295, n. 28 
Orange grove, § 546, p. 297 
Owner as competent, § 545, p. 288 
Owner or witness, § 546, p, 281 
Paint or paintlngs, § 545, p. 312 
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Expert testlmony—Contiimed, 

V alue—Contlnued, 

Pasturage, $ 545, p. 296, n. 29 
Patents and patent rights, § 545, p. 312 
Personal property, § 546, p. 306 
Ohange in value, § 545, p. 313 
Discretion of court respecting qnalifica- 
tions of witness, § 645, p. 315 
Occupation qualifying witness, § 545, p. 
315 

Owner as qualifled witness, § 545, p. 315 
Personal knowledge as essential to quali- 
fy witness, § 545, p. 315 
Qualifications of witness, § 545, p. 313 
Place of, § 645, p. 281 

Basis of opinion, § 645, p. 294 
Pigeons, § 645, p. 312 
Pipes, § 545, p. 312 
Potash, § 545, p. 312 

Preliminary question respecting qnalification 
of witness, § 545, p. 286 
Produce, § 545, p. 310 

Proof of qualifications as essential, § 646, p. 
287 

Public Utilities, § 545, p. 297 
Qualifications of witness, § 546, p. 284 
Oross-examination as to, § 560, p. 373 
Owner, § 646, p. 288 
Personal property, § 645, p. 313 
Real property, § 545, p. 299 
Radios, § 545, p, 312 
Railroad bonds, § 645, p. 309, n. 37 
Railroad right of way, § 545, p. 297, n. 48 
Railroad ties, § 645, p. 312 
Rams, § 546, p. 307, n. 31 
Real property, § 546, p. 295 
Real property. 

Agent as qualifled witness, § 645, p. 304 
Assessors as qualifled witnesses, § 545, p. 
304, n. 8 

Basis of opinion, § 545, p. 301, n. 88 
Broker as qualifled witness, § 646, p. 
304 

Business qualifications of witness, § 545, 
p. 303 

Competency of witness, § 545, p. 302 
County assessor as qualifled witness, § 
545, p. 304, n. 8 

Cross-examination respecting, § 660, p. 
375 

Bealer as qualifled witness, | 545, p. 303 
Discretion of court as to witness’ qualifi- 
catlon, § 545, p. 305 

Familiarity witb property at time in- 
volved, I 546, p. 302, n. 93 
Pormer owner, § 546, p. 306, n. 18 
Knowledge of purchases and sales as 
element of qualification of witness, 

§ 545, p. 303 

Oflicial qualification of witness, § 545, p. 
303 

Owner as qualifled witness, § 545, p. 304 
Resident in vicinity as qualifled witness, 

§ 545, p. 304 

Tests of qualification, § 545, p. 301 
Time of examining proper^, $ 545, p. 
302, n. 93 


Expert testlmony—Continued, 

V alue—Continued, 

Reasons for opinion, 

Cross-examination as to, § 560, p. 374 
Weight as affected by, S 569, p. 407 
Redirect examination of witness as to, § 
660, p. 376 

Relevancy of evldence as to basis of opinion, 
§ 545, p. 293 

Rental value, § 545, p. 296 
Rugs, § 545, p. 312 
Seed, § 545, p. 312 

Sentimental value as element, § 545, p. 291, 
n. 93 

Services, § 546, p. 318 

Medical Services, § 645, pp. 320, 322; § 
569, p. 408; § 572, p. 426 
Qualifications of witness as to, § 545, p. 
320 

Weight of opinion, § 560, p. 408 
Sbeep, § 545, p. 307, n. 31 
Ships, § 545, p. 312 
Shoes, § 645, p. 312 

Similar property, valuation and sales of as 
element, § 545, p. 292 

Speculative character of property as pre- 
cluding, § 645, p. 298 
Spring, § 645, p. 306 
Stocks of goods, § 545, p. 312 
Sugar, § 545, p. 312 

Tests of qualification, real property, § 545, p. 
301 

Timber land, § 545, p. 296, n* 29 
Time of valuation, § 546, p. 281 

Basis of opinion, § 545, p. 294 
Turkeys, § 545, p. 312 
Typewriters, § 545, p. 313 
Unusual character of property as precludlng, 

§ 545, p. 298 
Vehlcles, § 645, p. 313 
Yessels, § 645, p. 312 
Warehouses, § 545, p. 298 
Watches, § 545, p. 313 
Water piant, § 545, p, 297 
Wearing apparel, § 545, p. 313 
Weight of, § 569, p. 405 
Services, § 669, p. 408 
Wharf property, § 545, p. 298 
Whlskey, § 545, p. 313 
Wood, § 545, p. 313 
Wool, § 646, p. 313 
Vehicles, 

Management and operatlon of, § 633, p. 236 
lOwner as qualifled to testify to value, § 545, 
p. 316 

Value of, § 546, p. 313 
Vessels, value of, § 545, p. 312 
Veterinary surgeons, § 524 

Voluminous writings and records, admissibillty to 
prove results of examination of, § 789 
Warehouses, value of, § 645, p, 298 
Watches, value of, § 545, p. 313 
Water piant, value of, § 645, p. 297 
Waterworks system, management and operation, 

§ 533, p. 236 

Wearing apparel, value, § 645, p. 313 
Weather conditions, § 546, p. 337 
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Expert testimony—Continued, 

Weight of, § 569, pp. 389-410 

Adding to by use of Standard treatises, § 573 
Animals, § 524 
Objects, § 543 

Wharf property, value of, § 545, p. 298 
Whiskey, value of, § 545, p. 313 
Wills, capability of making, § 535 
Wine, owner as qualified to testify to value of, § 
545, p. 318 

Wood, vaKie of, § 545, p. 313 
Wool, value of, § 545, p. 313 
Working conditions, § 546, p. 337 
Wounds, manner of inflicting, § 534, p. 249 
Writiugs, cross-examination, § 560, p. 373 
X-ray examination, § 537, p. 264 
Resuit of, § 536, p. 260 

.Yardmasters, railroad- matters, § 644, p. 278 
Yards, railroads, operation of, § 544, p. 274 
Zoning ordinances, benefits of, weight of opinion, 
§ 569, p. 410 

Explanation, admission, § 374 
Explanatory declarations, res gestae, § 416 
Explanatory facts, relevancy of evidence as to, f 163 
Explanatory marks, photographs, admissibility as af- 
fected, § 709, p. 614 
Explosion, 

Expert testimony as to, cause and effect, § 546, 
p. 336 

Opinion evidence, statements of facts respecting 
cause of as admissible, § 471, p. 113 
Explosives, expert testimony, § 542; § 646, p. 325 
Express companies, judlcial notice, § 29, p. 563 
Express messengers, expert testimony, railroad mat¬ 
ters, § 544, p. 278 

Extension agreements, parol or extrinsic evidence, en- 
tire agreement not expressed in writing, § 1013, 
p. 1033 

Extent of liability, parol or extrinsic evidence, ad¬ 
missibility to Show, § 985, pp. 954-960 
Extrajudicial admission, §§ 272-298, pp. 1023-1067 
Condusiveness, § 380, pp. 1164-1170 
Coparty, admissibility as to, § 318, p. 1098 
Extraordinaiy session of legislature, judicial notice, 
proclamation calling, § 41 

Extrinsic evidence. Parol or extrinsic evidence, post 
Eyewitnesses, 

Circumstantial evidence as admissible in absence 
of, § 161, n. 39 

Memoranda, statement of, § 696, p. 588, n. 7 
Weight given to testimony, § 1031, p. 1072, n. 61 
Fabrication of evidence, 

Presumptions arlsing, § 155 
Relevancy in showing as to, § 179 
Res gestae, declarations excluding idea of, § 403, 
p. 19 

Faeial expression, declarations as to indicating bodily 
condition, admissibility, § 243, n. 82 
Facsimile, demonstrative or real evidence, § 605 
Fact, 

Presumptions of, § 116, pp. 726-731 
Basis, § 116, p. 727 
Olassification as presumption of, § 115 
Statements, opinion evidence, skilled witnesses, 
§§ 472-484, pp. 126-144 

Faculties, Judicial notice in respect of, | 79, pp. 661- 
667 


Paimess, presumption as to, public oflScial, § 140 ^ 
p. 804 

False assumptions, hypothetical questions based on, 
expert testimony, § 551, p. 352 
False imprisonment, res gestae, attendant acts or dec¬ 
larations as admissible in action for, § 411, p. 33 
Family Bible, 

See also Bible, ante 

Birth, competency of entry in respect of, § 803, 
p. 732 

Secondary evidence, copies of entries excluded as, 
§ 814 

Family enterprises, market value, judicial notice as to, 
§ 101, p. 702, n. 90 
Family history, 

Competency to testify as to matters of, § 226 
Relevancy, evidence of, §§ 168-172 
Family life, judicial notice of, § 84 
Family tradition, age, admissibility to prove, § 227, 
p. 972 

Farm, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 922 
Farm implements, 

Expert testimony, 

Owner as qualified to testify to value of, 
§ 545, p. 317 
Value of, § 545, p. 310 

Farm income, judicial notice in respect of, § 29, p. 559 
Farm land, expert testimony, value of, § 545, p. 297 
Farm products, judicial notice, matters concerning 
raislng and marketing, § 29, p. 558 
Farmers, 

Book entries, admissibility, § 683, p. 555 
Expert testimony, value of Services, § 545, p. 318 
Farming, market value of real estate for purpose of, 
relevancy of evidence as to, § 182, p. 884 
Fault, admission of, § 272, p. 1026 
Fear, declarations as to mental state of, admissibility, 
§ 255 

Federal boards, report of, authenticated copies as ad¬ 
missible in federal court, § 666 
Federal courts* 

Certification, records of, § 666 
Copies of records of, authentication as essential 
to admission of state court, § 666 
Judicial admissions, pleadings in, § 303, p. 1076 
Judicial notice, 

Boundaries of United States, § 33, p. 580 
Corporation, § 91, p. 688 
Bxistence, organization, and jurisdiction, § 45 
Law of forum, § 15 
Procedure, § 49 

Rules and regulations of executive depart- 
ments, § 39, p. 601 
Seal, judicial notice of, § 45 
State records, authenticated copies as proof of, 
§ 674 

Federal government appraisers, expert testimony, val¬ 
ue of real property, § 545, p. 304, n. 8 
Federal ofllcers, judicial notice, signature and seal of, 
§ 38 

Federal records, authentication, copies of, § 666 
Federal reserve banks, judicial notice, § 29, p. 562 
Federal trades commission, judicial notice, stipula- 
tlons filed with, § 40, n. 67 

Feeble-mindedness, opinion evidence as to, § 507, p. 169 
Feebleness, opinion evidence as to, § 513, p. 201 
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Feed grinders, expert testimony, management and op- 
eration of, § 633, p. 235 

Feed privileges, extrinsic evidence as admlsslble to 
Show meaning of tenn, § 962, p, 926 
Feeling, estimate of speed based on, admissibility, 
§ 499, p. 160 
Fences, 

Expert testimony, suflaciency of, § 546, p. 324 
Opinion evidence as to condition of, admissibility, 
§ 471, p. 117 

Ferries, reputation, admissibility of evidence as to, 
§ 196 

Fickleness, opinion evidence as to, § 507, p. 169 
Fictitious market, Judicia! notlce of, § 101, p. 702, n. 89 
Fictitlous name, opinion evidence, statement as to 
operating business under, § 464 
Fiduciaries, 

Adinissions by, competency, § 367 
Presumptions, 

Continuance of fiduciary posltlon, § 124, p. 
739 

Good faith, § 126, n. 53 

Field books, secondary evidence, loss or destruction 
of as ground for admission, § 827 
Field notes, 

Anclent documents, admissibility as, § 746, p. 663 
Expert testimony, interpretation of field notes of 
another surveyor, § 646, p. 334. 

Hearsay as to, § 194, p. 935 
Survey of publlc lands, admissibility as officfial 
document, § 639 

Fleri facias, federal courts, recognition without proof 
other than that of genuineness, § 634 
File wrapper, patent, Judlcial notice, § 42, n. 11 
Flling mark, parol or extrinsic evidence, admissibility 
to contradict, § 889 

Filling stations, Judlcial notice conceming business of, 
§ 29, p. 546 

Finance companies, Judlcial notice respecting, § 29, p. 
549 

Financial condition, 

Corporations, books and records as admissibility 
shown, § 699, p. 595, n. 50 
Opinion evidence as to, § 511 

Statements of fact relative to as admissible, 
§ 466 
Presumptions, 

Continuance of, § 124, p. 744 
Knowledge of directors or offlcers of Cor¬ 
poration, S 150, p. 836 
Past condition, § 140 

Public records and documents, admissibility to 
Show, § 644 

Reputation as to, admissibility of evidence, § 197 
Financial panic, Judlcial notice of, § 63, p. 647 
Financial reports, secondary evidence, copies excluded 
as, § 814 

Financial statement, 

Admissions in, § 283, p. 1037 
Hearsay as to, § 194, p. 933 
Self-serving declarations, § 216, p. 949, n. 31 
Findings, 

Circumstantial evidence, suflOiciency to warrant, 
§ 1039, p. 1101 

Conjecture as basis for, § 1042, p. 1118 
False evidence as basis for, § 1042, p. 1125 
Guesswork, resting on, § 1042, p. 1120 

32 aj.S.~77 


Findings—Contlnued, 

Inferences from evidence, sufliciency to support, 
§ 1044, p. 1129 

Necessity of being based on evidence, § 1042, p. 
1116 

Negative evidence as sufficient to support, § 1037, 

p. 1082 

Opinion evidence, sufliciency to support, § 567, 
p. 379 

Parol evidence, admissibility as to, § 809, p. 739 
Preponderance of evidence as suflicient basis for, 
civil action, § 1020, p. 1048 
Presumptions supporting, § 119 
Speculation as basis for, § 1042, p. 1117 
Substantia! evidence as required to support, § 
1042, p. 1123 

Sufliciency of evidence to support, § 1042, pp. 
1118-1128 

Surmise as basis for, § 1042, p. 1117 
Fire Insurance, 

Expert testimony matters relating to, § 546, p. 330 
Parol evidence rule, applieation to contracts of, 
§ 908 

Pire marshal, presumptions, regularity of oflicial acts, 
§ 146, p. 817, n. 41 

Pirearms, expert testimony, matters relating to, § 546, 
p. 329 
Piremen, 

Expert testimony, railroad matters, § 544, p. 277 
Judlcial notice, § 37, p. 608 
Pires, 

Expert testimony, matters relating to, § 546, p. 
336 

Judlcial notice, destruction of public records by, 
§ 36 

Opinion evidence, statements of facts respecting 
cause of as admissible, § 471, p. 113 
Piring fallow, expert testimony, proper time for, 
§ 546, p. 324 

First hand knowledge, opinion evidence, weight given 
testimony from, § 572, p, 420 
Piscal court, presumptions, regularity of ofldcial act, 
§ 146, p. 816 

Pish and game, presumptions, regularity of oflicial 
acts of board of, § 146, p. 813 
Fishing industry, Judlcial notice, § 29, p. 649 
Pitness, warranty of, parol evidence rule as applying 
to, § 904 

Pixed meaning, parol or extrinsic evidence as admis* 
sible to explain words of, § 962, p. 923 
Fixtures, 

Expert testimony, value of, § 546, p. 310 
Parol or extrinsic evidence, 

Admissibility to vary terms of lease In re- 
i^ct of, § 919 

Prior or contemporaneous agreement concem¬ 
ing, § 1003, p. 096 

Platchcraft Insurance Manual, proof of accuracy as 
essential to admission, § 719 
Plagging, extrinsic evidence as admissible to show 
meaning, § 962, p. 926 
Flags, Judlcial notice of, § 56 
Flight, admission by, § 291, p. 1052 
Floods, 

Expert testimony as to floodlng of land, cause of, 
§ 530, p. 230 

Judlcial notice of, § 73, n, 54 
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Floor slab, extrinsic evidence as admissible to sbow 
meaning of term, § 962, p. 926 
Fluctaations in prices, judicial notice of, § 101, p. 702 
Flowing water, estimate as to speed of, admissibility, 
§ 499, p. 155 

Flowing well, paroi or extrinsic evidence as admissi¬ 
ble to Show meaning of term, § 962, p. 922 
Foods Products, judicial notice, production of, § 29, 
p. 551 

Football, judicial notice of, § 83 

Footprints, inference as to correspondence of, § 504 

Force, 

Estimate of, admissibility, § 503, p. 165 
Opinion evidence as to application of, admissibili¬ 
ty, § 471, p. 117 
Forced sales, 

Relevancy as evidence of value of realty, § 182, 

p. 886 

Value of property, judicial notice of, § 101, p. 702, 
n. 84 

Foreclosure, 

Paroi or extrinsic evidence, admissibility to con- 
tradict record of sale under, § 887 
Presumptions, regularity of proceedings, § 145, 
p. 797 

Foreign corporations, 

Judicial notice of, § 91, p. 687 
Presumptions, compliance with law as to doing 
business within state, § 150, p. 830, n. 83 
Foreign countries, 

Judicial notice, 

Laws of, § 21 

Rule of common or statutory law of, § 11 
Wars between, § 62, p. 639 
Offlcial documents, public records or documents 
of, § 643, p. 508 
Presumptions, 

Blnowledge of law of, § 132, p. 761 
Law of, § 133, pp. 761-769 
Regularity of judicial proceedings, f 145, 
p. 795 

Foreign courts, paroi or extrinsic evidence, admissi¬ 
bility on question of jurisdiction, § 872 
Foreign customs, Judicial notice^ § 30 
Foreign documents or records, 

Authentication, § 675 

Paroi or extrinsic evidence, contradiction on, § 889 
Foreign govemments, judicial notice, recognition of, 
§ 55 

Foreign judgment, paroi or extrinsic evidence, appli¬ 
cation of rule excluding, § 869 
Foreign language, 

Judicial notice, meaning of words in, § 69 
Paroi or extrinsic evidence, interpretation of writ- 
ing in, § 962, p. 928 

Private writings in, adnoiissibility, § 679 
Foreign laws, 

Admissibility, § 628 
Bxpert testimony as to, 

Condusiveness, § 569, p. 402 
Weight of, § 669, p. 402 
Paroi evidence, proof by, § 801 
Works of commentators on, admissibility, § 722 
Foreign money, espert testimony, value of, $ 645, p. 
310 

Foreign nations. Foreign countries, ante 
Fordgn records, authenticati(m of, § 634 


Foreign seal, judicial notice of, § 38 
Foreign States, 

Judicial notice, laws of, § 18 
Unwritten law, judicial notice of, § 20 
Foreman, admissions by, binding effect, § 351, p. 1125 
Foremanship, opinion evidence as to, admissibility, § 
471, p. 119 

Foresters’ reports, official documents, admissibility 
as, § 638, p. 493 

Forestry, presumptions, regularity of acts of board 
of. § 146, p. 811 

Forfeitures, presumptions, similarity of law of sister 
state relating to, § 133, p. 768 
Forgery, 

Ancient documents, extraneous evidence estab- 
lishing, § 752 

Handwriting, proof of by comparison, § 613, n. 47 
Opinion evidence as to handwriting, § 616, p. 210 
Paroi or extrinsic evidence, admissibility to 
prove, S 980 

Form, 

Declarations, 

Against interest, § 224 
Bodily condition, § 243 

Matters of public and general interest, § 
237 

Pedigree, § 232, pp. 980-983 
Estimate as to speed, admissibility as dependent 
on, § 499, p. 156 

Judicial admission, § 300, pp. 1068-1071 
Res gestae, statement, § 415 
Unswom statements, independently relevant 
statements, § 240 

Former evidence, 8§ 384r402, pp. 1187-1210 
Abandoned action, § 384, p. 1188 
Absence of witness as grounds for admission, § 
393 

Accuracy as to language of witness on former 
trial, § 397 

Admissibility, § 384, pp. 1187-1190 
Agreed statement as proof of, § 400 
Arbitrators, testimony given before, § 386 
Attomeys, notes taken by as competent memo¬ 
randa for proof, § 399 

Availability of witness as aflFecting admissibility, 
§ 391 

Bankruptcy proceeding, admissibility, § 385, p. 
1191 

Bili of exceptions, sufflciency as proof of, § 400 
Bodily infirmity of witness as grounds for ad¬ 
mission, § 396 

Certificate of evidence in chancery case as proof 
of, § 400 

Change of parties as affecting admissibility, § 

387 

Givil death of witness as grounds for admission, 
§ 394 

CJommunity of interest, privity as arising from, § 

388 

Condusiveness, § 402 

Gonnivance of party, absence of witness, § 393 
Contradictory statements, impeachment by, § 402 
Coroneris Inquest, admissibility, § 385, p. 1191 
Creditors’ meetlng, admissibility, § 385, p. 1192 
Criminal proceeding, § 385, p. 1192 
Gross-examinatlon, 

Introductlon of, § 397 
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Former evidence—Continued, 

Oross-examination—Continued, 

Opportunity for as essential, § 390 
Death of witness as authorizing admission, § 392 
Discretion of court, admission of, § 391 
Dismissed action, § 384, p. 1188 
Pisqualification of '\Fitness as grounds for ad- 
mission, § 394 
Bffect of, § 402 
Bstoppel resulting, § 402 

Excuses for nonproduction of witness, §§ 391- 
396, pp. 1197-1204 

Extreme age of witness as grounds for admis¬ 
sion, § 396 

Husband and wife, privity as arising from rela- 
tionship of, § 388 
Identity of issues, § 389 
Identity of party, §§ 387, 388 
Illness of witness as grounds for admission, § 396 
Impeacbment, § 402 

Inability of witness to attend as grounds for ad¬ 
mission, § 396 

Inaccessibility of witness as authorizing intro- 
duction of, § 301 

Incompetency of witness as grounds for admis¬ 
sion, § 394 
Issues 

Former trial, § 385, p. 1190 
Identity of, § 389 

Judge, minutes of as competent proof, § 399 
Magistrates, testimony given before, § 386 
Media of proof, §§ 398-401, pp. 1205-1209 
Memoranda, proof by means of, § 399 
Mental Incapacity of witness as grounds for ad¬ 
mission, § 395 

MUitary Service, absence of witness by reason of, 
S 393 

Mutuality of parties as essential, S 387 
Nature of former trial, § 385 
Naval Service, absence of witness by reason of, 
§ 393 

New parties, addltion of in subsequent action as 
afifecting admlssibility, § 387 
Nominal cbange of parties as afifecting admissi- 
bllity, § 387 

Nonproduction of witness, excuses for, §§ 391- 
396, pp. 1197-1204 

Nonsuili evidence taken In action terminated by, 
admlssibility, § 384, p, 1188 
Notes, proof by means of, § 399 
Objections to, § 384, p. 1189 
Oflficlal duty, inabUity of witness to attend be- 
cause engaged in, § 396 

Opportunity for cross-examination as essential 
to admission, $ 390 
Parties at former trial, § 385, p. 1190 
Permanency of absence of witness as affecting 
admlssibility, § 393 

Pbysical inability of witness to testlfy as grounds 
for admission, § 396 

Preliminary hearing, evidence brougbt out of, § 
385, p. 1191 

Preliminary proof, S 391 
Privity, § 388 

Procurement of party, absmice of witness, § 393 
Public record, proof by admission of, § 400 


Former evidence—Continued, 

Quasi judicial tribunals, testimony given before, 
§ 386 

Beciprocal rights in respect to introduction of, § 
384, p. 1190 
Record, proof by, § 400 
Referees, testimony given before, § 386 
Refresbing recollection, § 399 
Scope of proof required, § 397 
Secondary evidence, status as, § 384, p. 1188 
Showlng as to reasons for introductions, § 891 
Statutory provisions, 

Absence of witness as grounds for admission, 
§ 393 

Admlssibility on subsequent trial, § 391 
Stenograpber, proof of by authenticated notes of 
stenographer, § 399 

Subordinate court, admlssibility of evidence given 
before, § 386 

Transci*ipt of stenograpberis notes as competent 
proof of, § 399 

Tribunal before whlcb evidence given, § 386 
Weight of, § 402 

Witnesses, establlshment by, § 401 
Former owner, 

Admissions, §§ 322-^337, pp. 1101-1110 

Personal property, §§ 329-^335, pp. 1106-1110 
Real estate, §§ 324-328, pp. 1102-1106 
Title in declarant as essential, § 323 
Expert testimony, value of real property, $ 645, 
p. 305, n. 18 
Former trial, 

Judicial notiee, facts sbown on, § 60, p. 621 
Parol evidence as to testimony of witness on, 
admlssibility, § 809, p. 739 

Fornicatlon, cbaracter evidence, admissibility wbere 
action Involves charge of fornicatlon, § 426, p. 
60 

Forthcoming bond, Judicial admission by, § 300, p. 
1070 

Foundation, §§ 624, 625 

Admissions, laying of, § 369 
Book entries, 

Admission of, $ 682; § 684, p. 556 

BSntries by derks and tbird persons, § 
693, p. 675 

Dlagrams, introduction of, § 730, p. 636 
Maps, introduction of, § 730, p. 636 
Memoranda, admission of, § 696, p. 585 
Motion pictures, introduction of, § 715, p. 625 
Opinion evidence, § 547 

Attesting or subscriblng witnesses, § 507, p. 
182 

Pbotograpbs, introduction as, § 715, p. 623 
Secondary evidence, 

Admission of, § 822 

Burden of proof as to, § 838 
Foxes, expert testimony, value of, § 546, p. 307, n. 31 
Franchises, expert testimony, value of, § 546, p. 310 
Fraterna! associatlons, judicial notiee as to, | 29, Pi 
573 

Fratemal Insurance, admissions, competency of ad¬ 
mission of member as against benefleiary, § 368 
Fraud, 

See, also, Misrepresentations, post 
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Fraud—Continued, 

Admlssions as to, J 2i>l, p. 1051 

Dedarations of transferor on issne of fraud 
as to credltors» §§ 338-341 
Character evidence, admissibility where action in- 
TOlves charge of fraud, § 426, p. 60 
Competency of evidence fraudulently obtained, 
§ 187 

Consideration, parol or extrlnsic evidence as 
dependent on, § 948, p. 872 
Dedarations tending to Show, admissibility, § 
252 

Opinion evidence as to, 

Admissibility, § 471, p. 115 
Question of, § 447, p. 77 
Conflicts in, § 572, p. 418, n. 67 
Statements respecting effect on llghts as 
admissible, § 471, p. 114 
Parol or extrinsic evidence, 

Admissibility as affected, § 851, p. 786 
Admissibility to Show instrument was in- 
duced by, § 979, pp. 942-952 
Repelling charge of, § 1010 
Presumptions as to, § 126 

Secondaiy evidence, notice to produce primary 
evidence obtained by as essential, § 844, p. 
778 

Slmilar acts or omissions, relevancy in action 
based on, § 580 

Fraud, statute of. Statute of frauds, post 

Admissions, document inefiPective by reason of 
operation of statute, § 284 
Parol or extrinsic evidence, 

Effect of statute, § 1013, p. 1030 
Rule as resting on same principle, § 851, p. 
788 

Fraudulent conveyances, 

Admissions as to, ff 338-341 

Statement after transfer, S 341 
Statements before transfer, § 340 
Free mail delivery Service, judidal notice in respect 
of, I 52 

Free warrens, reputatlon, admissibility of evidence as 
to, § 196 

Freedom, dedarations, admissibility to prove, § 231 
Freedom from fault, admission of, admissibility, § 
272, p, 1026 

Frelght agents, rallroad corporations, admissions by, 
§ 357 

Freight and passenger depot, parol or extrinsic evi¬ 
dence as admissible to Show meaning of term, 
§ 962, p. 922 

Freight bilis, admissibility in evidence, § 732, p. 645 
Fresh vegetables, judiclal notice of matters pertain- 
ing to, § 29, p. 559 

Fiiendliness, opinion evidence as to, § 490 
Friendly nature, dedarations as to, admissibility, § 
255 
Fright, 

Animals, opinion evidence as to, § 509 
Opinion evidence as to, witnesses, § 510, p. 187 
Fruit growers, Judidal notice of matters relating to, 
§ 29. p. 559 
Fruit trees, 

Bxpert testimony, value of, § 545, p. 297 
Judidal notice, § 88, n. 96 


Fuel companies, judlcial notice in remeet of, J 29, p. 
549 

Fugitives from Justice, condusion of witness as to 
whether person is, admii^ibllity, § 453, p. 93 
Full faith and credit clause, Judlcial records, 

Authentication under, records of derks of sister 
state, § 670 

Certification of copy, sister state, § 669 
Fully insured, parol or extrinsic evidence to Show 
meaning of term, § 962, p. 924 
Fumes, opinion evidence, statements respecting effect 
on vegetation, § 471, p. 114 

Funerals, Judidal notice, cost of, § 29, p. 554, n. 40 
Fur coats, expert testimony, value of, § 645, p. 310 
Fur-bearing animals, Judidal notice, trapping of, § 

29, p. 553 

Furnaces, expert testimony, value of, $ 545, p. 310 
Fumished, parol or extrinsic evidence to show mean¬ 
ing, § 962, p. 924 

Fumishing trade, extrinsic evidence to Show meaning, 

§ 962, p. 926 
Furniture, 

Demonstrative or real evidence, illustration by 
use of, § 603 
Expert testimony, 

Owner as qualified to testify to value of, 

§ 545, p. 317 
Yalue of, § 545,- p. 311 

Furring, extrinsic evidence to show meaning, § 962, 
p. 926 

Future, opinion evidence, statements relating to, § 
439 

Future advances, parol or extrinsic evidence as to, 
consideration for mortgage securing, § 952, p. 883 
Future conditions, presumptions as to, § 140 
Gamblers, book entries by, admissibility, § 683, p. 556 
Gambling, 

Judlcial notice, 

Flourishing in city, § 95, p. 693, n. 90 
Hotels as used for, § 82 
Games, Judidal notice, facts relating to, § 83 
Garages, Judidal notice conceming business of, § 29, 
p. 546 

Gamlshment, 

Opinion evidence, statements respecting effect on • 
reputation, § 471, p. 114 

Presumptions, regularity of proceedings, § 145, p. 
797 

Gas, Judidal notice, qualities of, § 75, p. 658 
Gas companies, 

Judidal notice in respect of, § 29, p. 556 
Records of, admissibility, § 732, p. 645 
Gas pipes, expert testimony, management and opera¬ 
tion of, § 533, p. 235 

Gases, expert testimony, effect on land of, § 646, p. 
325 

Gasoline, Judidal notice, explosive and inflammable 
character, § 75, p. 668, n. 71 
Gasoline engines, Judlcial notice of, § 81, p. 672 
Genealogy, 

Dedarations concerning matters of, § 226 
Reputation, 

Establishment by, § 232, p. 982 
Proof of facts of, by, § 196 
Tradition, admissibility to prove, § 232, p. 983 
General course of business, Judidal notice of, § 28, p. 
543 
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General interest, deelarations as to matters of, §** 
233-237, pp. 983-987 

General managers, admissions, binding effect on Prin¬ 
cipal, § 351, p. 1126 

General proceedings, parol evidence, admissibility in 
respect of, § 809, p. 738 

General reputation, character, proof by, § 434 
Geneva washed furnace coke, extrinsic evidence to 
Show meaning of term, § 962, p. 926 
Genuineness, 

Documentai-y evidence, preliminary proof of, 
625 

Handwriting, 

Opinion evidence as to, § 516, p. 210 
Standard submitted for comparison, § 617, pw 
467 

Judicial records, prima facie proof of, § 634 
Presumptions as to, written Instrument, § 150, ik 
838 

Geodetic survey charts, official documents, admissi¬ 
bility as, § 638, p. 495 
Geodetic surveys, 

Judicial notice of, § 42, n. 11 
Prima facie evidence of faets shown, § 766, p. 
680, n. 82 

Geographical faets, judicial notice as to, §§ 32, 33, pp. 
576-589 

Geographies, judicial notice, reference to, § 12, p. 517 
Geological surveys, best evidence rule, application of, 
§ 808 

Geologists, judicial notice, employment in oil and ga' 
Industry, § 29, p. 566 

Qeometrical Inconsisteney, sufficiency of evidence in 
case of, § 1042, p. 1127, n. 66 
Gestation, 

Expert testlmony, age of chlld as related to perl- 
od of, § 634, p. 250 

Opinion evidence respecting condition of, skilled 
witness, § 480, p. 134 
Period, judicial notice of, § 79, p. 666 
Glant charges, books of account, admissibility, § 688 
Gifts, 

Admissions, sufficiency as proof of, § 382, p. 1186 
Deelarations as to, 

By donor, admissibility, § 260 
Sufficiency to establish, § 265, p. 1017 
Opinion evidence as to making of, ordinary ob¬ 
server, § 471, p. 122 

Bebuttal of presumption of, degree of proof re- 
quired, § 1023 

Res gestae, prior deelarations of donor as part of, 
§ 412, n. 13 

Gin pole, expert testimony, management and opera- 
tion of, § 533, p. 235 

Ginhouse, expert testimony, value of, § 545, p. 297 
Glnnery, parol or extrinsic evidence, definition of, § 
1007, p. 1019 

Gold basis, judicial notice, change from to paper 
Standard, § 63, p. 643 

Gold coin, judicial notice, premlum on, § 101, p. 706 
Golf, judicial notice of, § 83 

Good cotton, parol or extrinsic evidence, admissibility 
to Show meaning of term, § 962, p. 922 
Good custom cowhide, parol or extrinsic evidence to 
Show meaning of term, § 962, p. 922 
Good faith, 

Admissibility of evidence as to, § 162 


Good faith—Oontinued, 

Deelarations as to, admissibility, § 252 
Opinion evidence as to, 

Conflicts in, § 572, p. 419, n. 68 
Witness, § 610, p. 184 
Presumptions as to, § 126 
Corporation, § 150, p, 831 
Directors and offleers of coi^Joration, § 150* 
p. 832 

Public official, § 146, p. 804 

Good hard brick, extrinsic evidence, meaning of term, 
§ 962, p. 026 

Good quality, parol or extrinsic evidence, meaning of 
term, § 962, p. 924 

Good will, expert testimony, value of, § 645, p. 310 
Governing law, 

Conclusiveness of evidence, party’s own testi¬ 
mony, § 1040, p. 1111, n. 77 
Rules of evidence, § 5 
Government, 

Judicial notice, post 
Presumptions relating to, § 150, p. 844 
Government bonds, expert testimony, value of, § 545, 
p. 309, n. 37 

Government gazettes, admissibility, § 627 
Government market reporta, parol evidence, admissi¬ 
bility, § 804 

Government officers, presumptions, regularity of offi¬ 
cial acts, § 146, p. 818 

Government pamphlet, weight given to, § 766, p. 681 
Government physicians, official reports of, admissi¬ 
bility, § 638, p. 491 

Government securities, judicial notice, interest rates, 
§ 101, p. 707 

Governmental surveys, judicial notice of, § 53 
Governor, 

Judicial notice, 

Appointment by, § 51 
Proclamations of, § 41 
Public acts of, § 40 

Parol or extrinsic evidence, protection of rule as 
extending to proclamation of, § 887 
Presumptions, regularity of official acts, § 146, p. 
816 

Grade, estimate of, § 603, p, 165 

Grade crossings, expert testimony, feasibility of es- 
tablishing, § 544, p. 273, n, 84 
Grading, excavating, and filling, parol or extrinsic 
evidence, meaning of term, § 962, p. 922 
Graln elevators, 

Expert testimony, value of, § 545, p. 297 
Judicial notice in respect of, § 29, p. 549 
Records of, admissibility, § 732, p. 645 
Grammar, judicial notice of rules of, § 66 
Grand jury, 

Admission, voluntary character as afifected by 
being made in jury room, § 278 
Docket, certided transcript of as admissible, § 654, 
n. 44 

Notes made by, admissibility, § 632 
Presumptions, regularity of proceedings, § 146, ik 
795, n. 12 

Grandparents, declaration as to relationship, admis¬ 
sibility, § 227, p. 972 

Grantors, admissions by, competency, § 325 
Gravel washing machine, expert testimony, manage¬ 
ment and operation of, § 533, p. 236 
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Gravitation, 

Judicial notice, law of, § 74, n. 60 
Presumptions, familiarity with law of, § 160, p. 
837 

•Gristmills, book entries, admissibility, § 683, p. 655 ^ 
Groaning, declarations as to indicating bodily condi- 
tion, admissibility, § 243 

Gross, parol or extrinsic evidence, meaning of, § 962, 
p. 924 

Growing crops, relevancy, value df, § 181 
Grnesomeness, pbotographs, admissibility as affected 
by, § 711, n. 14 

Guaranteed l^sis 70^, extrinsic evidence, meaning of 
term, § 962, p. 926 
Guaranty, 

Admissions, competency of admissions by Princi¬ 
pal debtor against guarantor, § 366 
Parol or extrinsic evidence, § 907 

Admissibility to sbow meaning of, § 962, p. 
922 

CJoUateral agreements with remeet to con- 
traets of, § 1003, p. 1007 
Ctonsideration, § 952, p. 883 
Praud in connection witb contracts of, § 979, 
p. 949 

Identification of subject matter, § 1007, p. 
1019 

Mlstake In eontract of, § 978, p. 940 
Secondary evidence, loss or destruction of as 
grounds for admission, § 826 
Guardian ad litem, admissions, competency, § 319 
Guardian and ward, 

Admissions, blnding efPect of admissions of guard- 
ian on ward, § 367 

Book entries, admissibility of accounts of guard- 
ian kept with ward, § 683, p. 556 
Judicial admissions, statement by guardian as, § 
300, p. 1069 

Parol or extrinsic evidence, adnodssibility to Show 
guardian acting in fiduciary capacity, § 990 
Presumptions, regularity of oflSicial acts of guard¬ 
ian, § 146, p. 817 

Beport of guardian, weight given to, § 766, p. 681, 
n. 94 

S^-serving declarations, statement by guardian 
on behalf of ward, § 216, p. 957 
Guesswork, 

Finding or verdict resting (m, § 1042, p. 1120 
Inferences based on, § 1044, p. 1132 
Qunpowder, judicial notice, qualities of, § 75, p. 658 
Guns, expert testimony, value of, § 545, p. 310 
Habeas corpus, 

Judicial notice, record of other court, § 60, p. 268 
Presumptions, regularity of proceedings, § 145, p. 
797 

Habits, 

Character, establishment by showlng, § 434, n. 56 
Kstimates based on observation of, admissibility, 
§ 493 

Judicial notice of, § 80, p. 668 
Animals, § 87 
Presumptions, § 127 

Reputation, admissibility of evidence as to, § 197 
Similar acts or occurrences, relevancy to show, § 
582 

Habitual drunkards, 

Admissions of, § 315 


Habitual drunkards—Continued, 

Oplnion evidence as to, admissibility, § 484 
Half, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 924 
Half his part, parol or extrinsic evidence as admis¬ 
sible to Show meaning of term, § 962, p. 922 
Hammers, judicial notice of, § 81, p. 672 
Handbooks, admissibility, § 717, n. 85 
Handholds, railroad cars, expert testimony as to 
method of inspecting, § 544, p. 273, n. 82 
Handwriting, 

Anclent documents, admission on proof of, § 744 
Book entries, 

Admissibility on proof of, entries by clerks 
or third persons, § 693, p. 581 
Proof of as sufiScient for admission of, § 684, 
p. 557 

Oomparison, §§ 612-622, pp. 462-474 

Acquiescence in genuineness of Standard of, § 
617, p. 469 

Admission of genuineness of Standard of, § 
617, p. 468 
Alfidavits, § 613 

Ancient documents, § 617, p. 469 
Appeal bonds, § 613 
Appearance bonds, § 613 
Attempts at disguise, § 619 
Authenticity shown by, § 612 
Bail bond, § 613 

Basis of inference to be stated, § 619 
Business qualifying witness, § 615 
Calling qualifying witness, § 615 
Cancelled check as Standard of, § 617, p. 469, 
n. 18 

Carbon copies as Standard, § 617, p. 471 
Character of writing produced for, § 617, p. 
467 

Clrcumstances of preparation of Standard, § 
617, p. 469 

Competency of witness, § 615 
Conclusions of witness, § 619 
Construction of statutes permitting, § 614 
Continuances, application for, § 613 
Copies as Standard of, § 617, p. 471 
Corroboration, § 613 
Cross-examination, § 620 
Depositions, § 613 

Destruction of disputed writing, 5 616 
Discretion of court, 

Cross-examination, § 620 
Number of signatures admitted for, § 
617, p. 467 

Standard of comparison, § 617, p. 468 
Estoppel as to genuineness of Standard, § 617, 
p. 469 

Bxperience of witness, § 615 
Expert witnesses, § 613 
Forgery shown by, § 613, n. 47 
Genuineness, 

Standard of, § 617, p. 467 
Proven by, § 612 

Identity of persons, issue of, § 622 
Illustrations 'before jury, § 618 
Inferences from, § 612 
Intelligence qualifying witness, § 616 
Irrelevant writings, § 613 
Jury, § 613 
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Handwritlng—Continued, 

Comparison—Continued, 

Jury questions, probative force of evidence, 
§ 621 

Knowledge or skill of witness, § 615 
Letterpress copies as Standard, § 617, p. 471 
Ifetters as Standard of, § 617, p. 469, n. 23 
Loss of disputed writing, § 616 
Magnlfied drawings as Standard of, § 617, p. 
471 

Magnifying glasses, § 618 
Microscopes used for, § 618 
Mode of, § 618 

Mode of testifying as to, § 619 
Notice, $ 617, p. 471 

Number of slgnatures admitted for, § 617, p. 

467 

Papers not in evidence, § 613 
Pbotographic copies as Standard of, § 617, p. 
471 

Pleadings, § 613 

Preliminary questions for court, § 617, p. 468 
Probative value, § 621 
Production in court, §§ 612, 616 

Standards of comparison, § 617, p. 467 
Professional handwriting student as essential 
to, § 615 

Projectoscopes used for purpose of, § 618 
Proof of genuineness of Standard, § 617, p. 

468 

Proof of Qualification of witness, § 615 
Qualiflcations of witness, § 615 
Reasons for oplnlon to be given, § 619 
Referee, § 613 

Relevancy of writings tntroduced for purpose 
of, § 613 

Rule in absence of statute, § 613 
Signature alone offered for, § 617, p. 467 
Specimens or standards, § 617, pp. 467-471 
Statutory provisions, §§ 613, 614 
Submission to opposite party, § 617, p. 471 
Suflaciency of proof of genuineness of Stand¬ 
ard, S 617, p. 468 

Tbird persons, writings of as Standard, § 617, 
p. 470 

Time of preparation of Standard of, § 617, 
p. 460 

Traced copies as Standard of, § 617, p. 471 
Trial, writings made at as Standard, § 617, 
p. 470 

Validity of statutes permitting, § 614 
Weight of evidence, § 621 

Oross-examination impairing, § 620 
Writings after controversy arose as Standard 
of, § 617, p. 470 

Corporate books and records, proof of as essential 
to admission, § 700 
Expert testimony as to, § 531 
Comparison of, § 613 
Conflict in, § 572, p. 419, n. 60 
Genuineness, comparison for purpose of proving, 
8 612 

Identity, comparison on issue of, § 622 
Judicial notice, judges, § 48, p. 614 
Jury, comparison of, § 613 

Letters, genuineness established by proof of, § 706, 

p. 606 


Handwriting—Continued, 

Notice, comparison, § 617, p. 471 
Opinion evidence as to, § 516, pp. 209-214 

Cross-examination of nonexpert witness, 8 548 
Qualification of witness, 8 516, p. 209 
Weight of, 8 568, p. 388 
Private writings, proof of execution by, § 738 
Attested instruments, 8 739, p. 656 
Harmless error, expert testimony, hypothetlcal quesh 
tions, 8 551, p. 357 

Hawkers, judicial notice, uninvited visitation of pri¬ 
vate homes by, 8 29, p. 650, n. 7 
Hazards, Insurance, judicial notice as to, § 29, p. 571 
Headaches, opinion evidence, personal in jury resulting 
in, § 513, p. 194 
Headlights, 

Judicial notice, blinding effect of, 8 81, p. 675, n. 3 
Locomotives, expert testimony as to range of re- 
f ection, 8 544, p. 273, n. 87 

Health, 

Judicial notice as to, 8 79, pp. 661-667 
Offlcers, county, judicial notice of, 8 37, p. 697 
Opinion evidence as to, § 513, p. 199 

Statements of fact relative to as admissible, 
8 467 

Presumptions as to, § 150, p. 833 

Continuance of condition of, 8 124, p. 739 
Regularity of acts of board of, § 146, p. 811 
Records, official document, admissibility as, 8 638, 
p 495 

Authenticatlon, § 643, p. 506 

Hearing, 

Demonstrative or real evidence, ascertainment 
through sense of, § 601 
Estimate as to, 

Distance limitation, admissibility, 8 497 
Speed based on, admissibility, 8 4^, p. 160 
Hearsay, 88 192-210, pp. 919-945 
Acts amounting to, 8 193, p. 930 
Acts based on, 8 201 
Additional to personal knowledge, § 203 
Administrative tribunal, evidence before, 8 193, 
p. 930 

Admisslons, objections to as, 8 272, p. 1024 
Affidavit, § 194, p. 931 
Age, admissibility to prove, § 227, p. 972 
Agency, rule as applicable to statements relating 
to, 8 193, p. 928 

Applications of rule, 8 193, p. 928 
Bankruptcy, schedules filed in, § 194, p. 932 
Basic nature of rule excluding, § 193, p. 924 
Beaches, reputation conceming, 8 196 
Best evidence, rejection under rule, 8 782 
Blueprint, 8 194, p. 935 
Book entries, third persons maklng, § 692 
Books and papers, statement of results of In- 
spection of as not prohibited under rule, 8 208 
Books of account, § 194, p. 933 

Reception as exception to rule, 8 083, p. 663 
Bridges, reputation conceming, § 196 
Oablegrams, 8 194, p. 935, n. 77 
Oause, rule as applicable to statements relating 
to, 8 193, p. 928 

Oause of death, admissibility to prove, 8 227, 
p. 974 

Oertiflcates, 8 194, p. 932 
Character, establishment by, 8 434 
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Hearsay—Contimied, 

Character of evidence, proof as ta, § 202 
Check, § 194, p. 033 
Church records, § 194, p. 932 
City directory as, § 194, p. 937, n. 91 
Collateral facts, proof of, § 200 
Commerclal report, § 194, p. 933 
Composite hearsay, §§ 195-199, pp. 937-940 
Condition of things, rule as applicable to state- 
ments relating to, § 193, p. 928 
Connection with other evidence, eompetency, § 193, 
p. 930 

Court stenographer’s transcript, § 194, p. 933, n, 59 
Customs and usages, reputation as to, § 196 
Death, 

Admissibility in case of, § 205 
EstabUshment by, § 227, p. 973 
Declaration as species of, § 211 
Declarations against interest, exceptions to rule, 
I 217 

Deeds, recitals in, § 194, p. 935 
Defined, § 192 
Deposit slip, § 194, p. 933 
Deposition, § 194, p. 931 
Diary, § 194, p. 935 

Driver’s license, evidence of revocation of, § 193, 
p. 930 

Exceptions to rule exdnding, § 193, p, 927 
Exclusion of, § 193, pp. 919-930 
Expert testimony, 

AdmissibUity to test qualification of witness, 

§ 572, p. 416 
Basis for, § 521, n. 81 

Hypothetieal questlon based on, § 551, p. 349, 
n, 46 

Ferries, reputation concerning, § 196 
Field note, § 194, p. 935 
Financial statement, § 194, p. 933 
Forgotton statement to third person, veriflcation 
of, § 207 

Former statement of witness, § 193, p. 929 
Free warrens, reputation as to, § 196 
Highways, reputation concerning, § 196 
Hospital records, § 194, p. 932 
Impossibility of obtaining other evidence, admis¬ 
sibility in case of, § 204 

Incompetency of declarant, admissibility as af- 
fected, § 206 

Indebtedness, rule as applicable to statements re¬ 
lating to, § 193, p. 928 

Independently revelant statements, rule as not ap¬ 
plicable to, § 239 
Insanity, showing by, § 193, p. 929 
Inteipreters, veriflcation in respect to translation, 

§ 207 

Interrogatories, answers to, § 194, p. 931 
Inventorles, § 194, p. 933 
Invoices, § 194, p. 933 

Judicial records and proceedings, exclusion of en- 
tries as, § 632 

Knowledge acquired from statements from others, 

§ 200 

Letters, § 194, p. 934 

Rejection when constituting, § 703, p. 601 
Ijost documents, knowledge derived from state¬ 
ments of others as to, § 200 
Maxket value, § 181 


Hearsay—Continued, 

Match cover, § 194, p. 935 

Medical treatise, § 194, p. 937 

Memoranda, § 194, p. 935 

MercantUe statement, § 194, p. 933 

Municipal records, § 194, p. 932 

Negative hearsay, § 193, p. 930 

Newspaper account as, § 726 

Newspapers, statements in, § 194, p. 937, n. 90 

Notices, § 194, p, 935 

OfiScial written statement, § 194, p. 032 

Opinion evidence, 

Conflict of testimony based on, § 572, p. 420 
n. 78 

Qualification of witness not established by, § 
458, p. 98, n. 65 

Opinions, rejection for taking form of expression 
of, § 193, p. 925 
Oral admission, § 193, p. 930 
Ownership, rule as applicable to statements relat¬ 
ing to, § 193, p. 928 

Partnership, rule as applicable to statements re¬ 
lating to, § 193, p. 929 

Payment, rule as applicable to statements relating 
to, § 193, p. 928 

Pedigree, proof of declaration as to, § 226 
Pedigree of animal, establishment by, § 227, p. 972 
Personal knowledge, additional to, § 203 
Physicians or surgeons, rejection of, § 193, p. 925 
Pleading, § 194, p. 932 

Possession, rule as applicable to statements relat¬ 
ing to, § 193, p. 928 
Postal card, § 194, p. 935 
Power of attorney, § 194, p. 935 
Price sheet, § 194, p. 933 
Primary evidence, loss or destruction of, § 204 
Printed statement, § 194, pp. 930-937 
Probative force as dependent on eompetency and 
credibility of some other person than witness, 
§ 192 

Probative value, § 1034 

Profits a prendre, reputation concerning, § 196 
Proof as to character of evidence, § 202 
Public records and documents as, § 626 
Quantity, rule as applicable to statements relating 
to, § 193, p. 929 
Receipt, § 194, p. 933 
Rejection of, § 193, p. 925 
Remote facts, proof of, § 209 
Reports of ofideers or boards, § 194, p. 932 
Reputation, , 

Matters of special or limited interest, § 197 
Matters of general interest, § 196 
Rule excluding, § 193, pp. 919-930 
Secondary evidence, admissibility as, § 784 
Secondary evidence, 

Admissibility when impossible to obtain other 
evidence, § 204 

Grounds for admission as established by, 

§ 841 

Self-serving declarations, rules as including, § 216, 
p. 952 

Sickness of declarant as affecting admissibility, 

§ 206 

Similar evidence, admissibility of, § 190, p. 918 
Statement of results, rule as not prohibiting, § 208 
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Hearsay—Continued, 

Statutory provisions, 

Death of declarant as rendering admisslblCi 
§ 205 

Exceptions to mle as to, § 193, p. 927 
Sworn statement as to matters known to, exdu- 
slon of, § 193, p. 923 
Telegram, § 194, p. 935 

Rejection when constltutlng, § 703, p. 601 
Telephone directory as, § 194, p. 937, n* 91 
Third persons, forgotton statements made to, § 20T 
Tradition, admission of evidence of as exception to 
rule, § 199 

Treatlse, statement in, § 194, p. 937 
Trial by clerk, relaxation of rule in case of, § 210 
Unavailability of declarant, admissibility as af- 
fected, § 206 

Value, rule as applicable to statements relating 
to, § 193, p. 929 

Veriflcation of statements, effect of, § 207 
Welght glven to, § 1034 

Weight, rule as applicable to statements relating 
to, § 193, p, 929 
Wills, § 194, p. 935 

Deatb of declarant as rendering admissible, 
§ 205 

Witnesses, rejection of statement embodied in 
question to, § 193, p. 925 
Work reports, § 194, p. 933 
Written statement, § 194, pp. 930-037 
Heart of yellow pine, parol or extrinsic evidence, ad¬ 
missibility to Show meaning of term, § 962, p. 922 
Heater charges, extrinsic evidence as admissible to 
Show meaning, § 962, p. 926 
Hebrew race, judicial notice, customs prescribed by 
sages of, § 30 

Hedges, defects in, relevancy of evidence as to, § 693 

Height, estimate of, admissibility, § 496 

Heirship, 

Ancient documents, admissibility to prove, § 746 
Declarations as to, admissibility, § 227, p. 971 
Opinion evidence as to, admissibility, § 471, p. 120 
Reputation, establishment by, § 232, p. 982 
Help, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 924 
Herd book, printed copy of, admissibility, § 725 
Hernia, 

Judicial notice, cause of, § 79, p. 663, n. 97 
Opinion evidence as to, § 513, p. 194 
Hewn timber, extrinsic evidence as admissible to show 
meaning, § 962, p. 926 

Hibbs treatment, judicial notice as to, § 79, p. 666, n. 6 
High water mark, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 922 
Highway officers, presumptions, regularity of election 
or appointment, § 138 

Highway records, parol or extrinsic evidence, varying 
by, § 882 
Highways, 

Anclent documents, admissibility to prove exist- 
ence of, S 745 

Declarations as to locatlon of, admissibility, § 234 
Defects, relevancy of evidence due to, § 598 
Judicial notice, matters relating to, § 94 
Location, 

Estimate of, § 603, p. 166 
Judicial notice, § 94 


Highways—Continued, 

Opinion evidence, admissibility on, 

Question of condition of, § 448, p, 83 
Question of damages resulting from construc- 
tion, § 447, p. 81 

Presumptions, contlnuanee of, § 124, p. 746 
Reputation, admissibility of evidence as to, § 196 
Hinges, judicial notice of, § 81, p. 671, n. 60 
Historical works, admissibility, §§ 718, 720 
History. Judicial notice, post 

Hlstory of case, expert testimony, hypothetical ques¬ 
tion based on, § 651, p. 349, n. 46 
History of legislation, judicial notice of, § 16, p. 532; 
§ 39, p. 601 

History of litigation, judicial notice of, § 50, p. 622, 
n. 18 

Hockey, judicial notice of, § 83 
Hop, expert testimony, value of, § 645, p. 307, n. 31 
Hoisting machinery, expert testimony as to, § 533, 
p. 236 
Holidays, 

Judicial notice of, § 100, n. 77 

Proclamation establishing, § 41 
Presumptions, knowledge of, § 132, p. 759 
Home, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 924 
Home rule charters, judicial notice of, § 36, p. 592 
Homestead farm, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 922 
Homesteads, eertified copy of reeord of, admissibility, 
§ 660, p. 523, n. 2 

Honesty, presumptions as to, § 126 
Hops, judicial notice of matters relating to, § 29, 
p. 569 

Horse power, extrinsic evidence as admissible to show 
meaning of term, § 962, p, 927 
Horse racing, judicial notice of, § 83 
Horseplay, judicial knowledge as to, groups of em- 
ployees, § 80, p. 669, n. 29 

Horses, expert testimony, value of, § 545, p. 307, n. 31 
Ho^ital care, admissions by offer of, § 291, p. 1052 
Hospital records, 

Admissibility, § 728, pp. 633-636 
Admission, probative value, § 371, n. 98 
Ancient documents, admissibility as, § 746, p. 664 
Conclusiveness, § 767, p. 687 
Hearsay as to, § 194, p. 932 
OflBlcial document, admissibility as, § 638, p. 495 
Authentication, § 643, p. 506 
Prima facie evidence, § 767, p. 687 
Statutory provisions, probative force, § 767, p. 
688 

Hospitals, 

Expert testimony, value of Service, § 646, p. 319 
Judicial notice as to, $ 29, p. 649 
Hostile witness, 

Conclusiveness of evidence on party calllng, § 
1040, p. 1106 

Presumptions, failure to call or examine, § 156, 
p. 859 

Weight of evidence, § 1038, p. 1090, n. 82 
Hotel check, parol or extrinsic evldenoe, alteration 
by, S 926, p. 850, n. 71 

Hotel secords, secondary evidence, copies excluded as, 
§ 814 

Hotel regi>ters, admissibility, § 729 
Hotels, judicial notice in respect of, § 29, p. 649 
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Hours, 

Judicial notice of, § 100 

Banking hours, | 29, p. 662 
Household economy, judicial notice of, § 84 
Household goods, 

Expert testimony, 

Owner as qualified to testify to value of, § 
545, p. 317 

Value of, § 545, p. 310 

Housekeeping, expert testimony, value of Services, 
§ 645, p. 319 

Housing conditions, judicial notice of, § 96, p. 694 
Human heings, opinion evidence relating to conduct 
of, § 490 

Human blood, medical testimony respecting stains 
being made by, § 534, p. 250 
Human llfe, judicial notice of phenomena of, §§ 78-86, 

pp. 660-681 

Humidity charts, admissibility in evidence, § 732, p. 
646, n. 7 

Humiliation, opinion evidence as to, feeling of on part 
of witness, § 510, p. 184 

Hunting enterprises, judicial notice of, § 87, n. 79 
Husband and wife, 

Admissions, competency, §§ 315, 363 

Admissions in respect to dower interest, § 
328 

Bodily condltion, statements made as to in pres- 
ence of spouse, admissibility, § 246, p. 994 
Condusiveness of testimony given by one spouse 
on other spouse as party, § 1040, p. 1107 
Declarations, 

Admissibility in respect to relationship, § 
227, p. 972 

Relationship rendering irrelevant, § 212 
Former evidence, privity as arising from rela¬ 
tionship, § 388 

Opinion evidence as to relationship, admissibility, 
§ 471, p. 120 

Self-serving declarations by one ^ouse in behalf 
of other, § 216, p. 957 

Separation articles, statements in as admissible 
on question of pedigree, § 232, p. 981 
Husbandry, judicial notice of good husbandry, $ 29, 
p. 557 

Hydraullc engineers, expert testimony, market value 
of land under condemnation, § 545, p. 300, n. 84 
Hydrographic maps, condusiveness, § 766, p. 681, n. 
84 

Hygiene, judicial notice of laws of, § 79, p. 662, n. 95 
Hyi)othetical facts^ 

Opinion evidence, condusion of expert based on, 
§ 446 

Order of evidence on which based, § 552 
Hypothetical questions. 

Expert testimony, ante 

Opinion evidence, cross-examination of witness 
testifying to mental condition, § 548 
Ice, 

Crosswalks, judicial notice of, § 95, p. 693, n. 91 
Expert testimony, value of, § 645, p. 311 
lee husiness, judicial notice in respect of, § 29, p. 549 
Identification, 

Book entries, admissibility as dependent on, § 
684, p. 557 

Entries by derks and third persons, § 693, 
p. 575 


Identification—Continued, 

Corporate books and records, admissibility re- 
quiring, § 700 

Demonstrative or real evidence, § 607 
Letters, admission as requiring, § 704 
Parol or extrinsic evidence, 

Admissibility for purpose of, § 969 
Parties to instruments or obligations, § 993 
Subject matter, § 1007, pp. 101^1023 
Writing, parol or extrinsic evidence, construction 
of language used therein, § 960, p. 902 

Identity, 

Ancient documents, admissibility on question of, 
§ 745 

Best evidence, 

Records and registers as, § 807, p. 735 
Rule, application as, § 803, p. 730 
Circumstantial evidence, 

Bstablishment by, § 173 
Showing of, § 1047 

Declarations as to, independently relevant state¬ 
ments as admissible, § 253 
Demonstrative or real evidence as to, § 609 
Documentary evidence, proof of, § 625 
Handwriting, comparison on issue of, § 622 
Inferences as to, § 504 
Judicial notice of, § 64 

Judicial records, prima facie proof of, § 634 
Opinion evidence as to, weight of, § 568, p. 382 
Photographs, admissibility on question as, § 710 
Presumptions as to, 

Persons, § 128 
Things, § 129 

Relevancy, evidence of, § 173 
Eeputation, establishment by, § 232, p. 982 
Telephone conversations, competency of evidence 
as determined by recognition of, § 188, p. 910 

Idiocy, opinion evidence as to, § 507, p. 169 

Idioms, judicial notice, meaning of, § 67 

Idlosyncrasies, reputation as to, admissibility of evi¬ 
dence from, § 197 

Ignorance, admissions, showing as to making in ig- 
norance of facts, § 380, p. 1168 

Illegal instruments, parol or extrinsic evidence, ad¬ 
missibility to make valid or elfectual, § 1010 

Illegality, 

Parol or extrinsic evidence, 

Admissible to Show that instrument is tainted 
with, § 983 

Disproving allegation of, § 1010 
Presumptions as to, § 134, pp. 769-772 

Illegible writings, 

Parol or extrinsic evidence, explanation or clar- 
ification of, § 971 

Public record, certified copy as admissible in case 
of, § 649 

Illicit relationship, presumptions, continuance of, § 
124, p. 742 

Illiteracy, credibility of witness as affected, § 1026, p. 
1066 

Illness, former evidence as admissible in case of 
illness of witness, § 396 

Illuminating gas, judicial notice, quallties of, § 76, 
p. 658, n. 70 

lUustrations, expert testimony, right to Illustrate 
testimony, § 659 

lllustrative declarations, res gestae, § 415 
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Ulustrative questions, expert testlmony, propriety of, 
§ 651, p. 352 

Imagination, verdict or findings resting on, § 1042, 

p. 1121 

Immigration, public records or docmnents, registers 
of, § 623 

Immigration officer, 

Admissions, voluntary character as affected by 
being made before, § 278 

Presumptions, regularlty of officlal acts, § 146, 
p. 817 

Imminent death, dying dedarations, admissibility as 
dependent on, § 238 

Impartlality, presumptions as to, public official, § 146, 
p. 805 

Impeachment, 

Admission for purpose of, § 273 
Foundation as essential, § 369 
Books of account, § 691 

Documentary evidence, party introducing, § 1040, 
p. 1114 

Expert testimony, § 571, pp. 411-416 
Former evidence, § 402 
Log of vessel, master, § 1040, p. 1114, n. 9 
Opinion evidence, § 571, pp. 411-416 
Cross-examination, § 648 

Private writings, proof of execution, § 739, p. 658 
Witnesses» party calling, § 1040, p. 1106 
Implements, demonstrative or real evidence, § 607 
Implication, 

Parol or extrinsic evidence, 

Omlssions supplied by afPecting admissibility, 
§ 1013, p. 1032 
Rebuttal of, § 1016 

Impossible evidence, weight given to, § 1031, p. 1074 
Impression, opinion evidence as to person being easily 
Impressed, § 507, p. 170 

Impression copies, duplicate originals, admissibility 
as, § 821 
Improvements, 

Expert testimony, value of, § 646, p. 306 
Leases, parol evidence as admissible to contradict 
or vary provisions as to, § 919 
Opinion evidence as to, ordinary observer, § 471, 

p. 122 

Parol or extrinsic evidence, prior or contempo- 
raneous collateral agreements respecting, § 
1003, p. 996 

Real property, consideraticm in detennlning 
value, § 1049, p. 1137 

Value of, relevancy of value to real estate, § 182, 
p. 884 

Inanimate objects, 

Estimates as to age of, admissibility, § 493 
Photographs, admissibility to show condition of, 
§ 713 

Weight, estimate of, § 502 

Incapacity of party, parol or extrinsic evidence as 
admissible to show, § 975 

Incendiarism, character evidence, admissibility where 
action involves charge of incendiarism, } 426, p. 
60 

Incidental facts, 

Dedarations against interest, § 217 
Dedarations as to pedigree, proof by, S 231 
Incomplete copies, judidal records, admissibility, § 
656 


Incumbrances, 

Parol or extrinsic evidence, collateral agreements 
of assumption, § 1003, p. 1004 
Presumptions, continuance of, § 124, p 742 
Value of realty, relevancy for purpose of show- 
ing, § 182, p. 886 
Indebtedness, 

Conclusion of witness as to, admissibility, § 453, 
p. 91 

Dedarations against interest consisting of ae- 
knowledgment of, § 219, p. 963 
Hea-rsay nile as applicable to statements relating 
to, § 193, p. 928 

Opinion evidence, statements of fact relative to 
as admissible, § 468 
Indecency, 

Demonstrative or real evidence, exhibition of 
injuries, | 610 

Photographs, rejection on ground of, § 711 
Indelible pendi, Judicia! notice of nature of ink, § 
75, p. 657, n. 69 
Indemnity contracts, 

Judicia! notice, insurance policies of, § 29, p. 673 
Parol evidence rule, application to contracts of, 
§ 907 

Independent relevancy, opinion evidence, § 443 
Independently relevant statements^ admissibility, §i 
239-264, pp. 983-1014 

Indian agency, admissibility of reports as original 
documents, § 638, p. 492, n. 10 
Indian reservations, judidal notice, location of, § 33, 
p. 589 

Indian tribes, treaties with, judicial notice of, § 57 
Indians, 

Judidal notice, 

Historical facts relating to, § 63, p. 642 
Laws and customs of, § 24 
Legal status, § 86 

Presumptions, regularity of oflSdal action in 
respect to sale of land, § 146, p. 826 
Indictments, andent documents, consideration and 
determining age, § 747 
Indorsement, 

Admissions by, § 283, p. 1033 
Declaration against interest by, § 224 
Parol or extrinsic evidence, 

(Collateral agreement respecting liability on, 
§ 1003, p. 987 

Consideration, § 951, p. 881 
Fraud in connection with shown by, § 979> 
p. 947 

Matters relating to, S 986, p. 966 
Without recourse, § 895, p. 814 
Indubitable evidence, defined, § 1016, p. 1040 
Indudng cause, parol or extrinsic evidence as ad¬ 
missible to Show, S 970 

Induction, causation established by, §§ 698-600 
Industria! accident board, presumptions, regularity 
of official acts, § 146, p. 811 
Industrial board, 

Judicia! notice, records, § 60, p. 619, n. 96 
Official documents, reports flled with as, § 638, 
p. 494 

Industria! depression, judicial notice of, § 63, p. 647 
Industria! insurance, judicial notice, § 29, p, 573 
Inebriety, opinion evidence as to, § 508 
Ineffective documenta, admissions by, $ 284 
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Infants, 

Admissions fey, § 315 
Judicial notice, § 80, p. 670 

Cost of rearing and educating, § 84 
Infection, judicial notice, danger of, § 79, p. 663, n. 96 
Inferences, 

Accuracy of obserrations, § 563 

Agriculture, matters relating to, § 546, p. 323 

Appearance, § 489 

Basis for, § 562 

Cause and effect, 

Admissibility, § 494 
Skilled witness, § 525 

Circumstantial evidence as sufficient basis for, § 
1044, p. 1132, n. 8 
Oonclusiveness, § 588, p. 381 
Conduct, human beings, § 490 
Conduct of business, skilled witness, § 626 
Conjecture as basis for, § 1044, p. 1132 
Consistency with undisputed or clearly estab- 
lisbed facts, § 1044, p. 1133 
Contradictory evidence overcoming, § 1044, p. 1133 
Correctness of reasoning, § 565 
Correspondence, § 504 
Damages,.weight of opinion, § 508, p. 381 
Disproof of constituent facts relied on, § 563 
Documents, skilled witness, § 546, p. 328 
Electricity, skilled witness, § 530, p. 228 
Enumeration of facts observed by witness as part 
of basis, § 563 

Expert testimony destroying, § 572, p. 426 
Eindings based on, § 1044, p. 1129 
Founding on otber inferences, § 116, p. 728 
Generalizing by skilled witness, § 564 
Guesswork as basis for, § 1014, p. 1132 
Handwritings, 

Comparison of, § 612 
Genuineness, § 516, p. 210 
Human beings, conduct of, § 400 
Identity, § 504 
Intemperance, § 490 
Judicial record, § 765 
Legal matters, expert witness, § 632 
Mental condition, § 507, p. 171 
Negative facts, proof resting on, § 1025, n. 14 
Negative inferences as admissible, § 488 
Nonexistence of facts on whicb based, § 562 
Observation, comparative weigbt of inference 
based on, § 668, p. 381 
Opinion evidence, 

Qualifications of witness to draw, § 454 
Sensation, §§ 485-619, pp. 144-217 

Examination of witness in respect of, § 
549 

Skilled witnesses, §§ 518, 519 
Overcoming by proof to contrary, § 1044, p, 1133 
Parol or extrinsic evidence, 

Aiding, § 932 

Variance of written Instrument by, § 851, p. 
786, n. 59 

Physical facts, § 642 

Pleadings, admissibility to rebut, § 633, p. 485 
Positive inferences, § 487 
Posslbility, § 514 
Presumptions distinguished, § 115 
Probabilitles as basis for, § 514; § 1044, p. 1132 
Qualification of facts on wMch based, § 582 


Inferences—Continued, 

Rallroad matters, § 544, p. 272 
Remoteness, probative force as affected, § 1044, p 
1132, n. 10 
Besemblance, § 615 

Sensation, admissibility, §§ 485-519, pp. 144-217 
Skilled witnesses, §§ 518, 519 

Statement of, facts on whicb opinion based, § 
519 

Speculation as basis for, § 1044, p. 1132 
Statements of facts on which based, § 504 
Surmise as basis for, § 1044, p. 1131 
Surveying, matters relating to, § 546, p. 333 
Test of accuracy, §§ 562-565 
Ultimate facts determined by jury, exclusion of, § 
530, p. 231 

Verdict based on, § 1044, p. 1129 
Weight of opinion, § 568, pp. 381-388 
Inferior courts, 

Judgment or decree of, admissibility, § 647 
Parol or extrinsic evidence, admissibility on 
question of jurisdiction of, § 872 
Records of, admissibility, § 629 
Inflammatory effect, competency as affected, § 186, 
n. 40 

Inflammable compounds, expert testimony, matters 
relating to, § 646, p. 326 

Influence, opinion evidence as to person being easily 
influenced, § 507, p. 170 
Information and belief, 

Affidavits on, weight given to, § 1032 
Judicial admissions in respect of statement of, § 
303, p. 1077 

Inherently improbable testimony, conclusiveness, § 
1040, p. 1106 

Inherently incredible evidence, weight given to, § 1031, 
p. 1074 
Initials, 

Judicial notice, 

Meaning of, § 68 
Omission of, § 64 

Initiative charters, cities or towns, judicial notice of, 
§ 35, p. 692 

Initiative measures, judicial notice in respect of, § 61 
Initiative petition, presumptions, signers of as regis- 
tered electors, § 150, p. 844 
Innocence, presumption as to, § 130 
In pais, dedarations as to, admissibility, § 256 
Insane delusiona, opinion evidence as to, admissibil¬ 
ity, § 471, p. 116 
Insane persons, 

Admissions by, § 315 
Book entries, 

By, clerks and third persons, supplemental 
testimony as not required, § 693, p. 579 
Supporting by oath of personal representa- 
tive, § 684, p. 557 

Dedarations as to, admissibility, §§ 242, 254 
Expert testimony as to, § 635 
Hearsay as admissible to Show, § 103, p. 929 
Opinion evidence as to, § 507, p. 172 

Predicate for admission of opinion evidence 
as to, § 507, p. 173 
Presumptions as to, § 147 

Continuance of, § 124, p. 739 
Past existence of, § 140 
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Insane persons—Continued, 

Regularity of proceedings in whicli determined, 
§ 146, p. 798 

Probate court 1 'ecord as admissible to throw ligbt 
on issue of, § 630 

Suffieiency of evidence as to, § 1042, p. 1127, n. 
79; § 1050, n. 79 

Insects, judiclal notice, facts relating to, § 87 
Insolvency, 

Banks, Judicial notice in respect of, § 29, p. 562 
lOpinion evidence as to, § 511 

Statements of fact relative to as admissible, 
§ 466 

Inspectlon, evidence by. Demonstrative or real evi¬ 
dence, generally, ante 

Inspection allowed, parol or extrinsic evidence, mean- 
ing of term, § 962, p. 922 

Inspection bureau, official documents, reports admis¬ 
sible as, § 638, p. 493 

Inspectors, expert testimony, railroad matters, § 644, 
p. 277 

Instincts, judicial notice of, animals, § 87 
Instruction, admlssion, § 377, pp. 1161-1164 
Instrument, defined, § 4 
Insular possessions, judicial notice, § 34 
Insulation, judicial notice as to insulation of electric 
power wires, § 29, p. 556, n. 50 
Insurable condition, expert testimony as to, § 537, p. 
264 

Insurable interests, judicial notice of, § 29, p. 570 
Insurance, 

Admissions, 

Competency of admissions of tnsured against 
beneflciary, § 368 
Report as to, § 283, p. 1036 
Agent, 

Admissions by, § 351, p. 1123 
Judicial notice respecting, § 29, p. 571 
Application, self serving declaration, § 216, p. 
948, n. 31 

Best evidence rule, application to contracts for, § 
792. p. 718 

Oancellation of policies, judicial notice as to, § 
29, p. 572 

Customs of insurance companies, 

Judicial notice of, § 29, pp 570, 573 
Opinion evidence relating to by sMlled wit- 
nesses, § 483, p. 140 

Declaratione against interest by assured, § 219, p. 
065 

Expert witness, matters relating to, § 546, p. 330 
Forfeiture clauses, judicial notice as to, § 29, p. 
573 

Hazards, judicial notice as to, § 29, p. 571 
Judicial notice, § 29, pp. 670-573 
Life insurance, post 

Kinds of, judicial notice as to, § 29, p. 673 
Marine insurance, post 
Opinion evidence, 

Physical condition affectlng liability, § 613, p. 
204 

Skilled witness, § 484 
Parol or extrinsic evidence, § 908 

Collateral agreement respecting contract of, 
§ 1003, p. 993 

Consideraldon for contract, § 952, p. 883 


Insurance—Continued, 

Parol or extrinsic evidence—Continued, 

Controversies involving strangers or third 
parties, § 861, p. 795 

Entire agreement not expressed in contract 
of, § 1013, p. 1034 

Fraud in connectlon with contracts of, § 979, 
p. 949 

Identification of subject matter of contract, 
§ 1007, p. 1022 

Mistake in contract of, § 978, p. 940 
Noneontractual recitals in policies, § 986 
Sustaining validity of contract, § 1010 
Presumptions, nonproduction of poliey, § 156, p. 
861, n. 91 

Prior or contemporaneous collateral agreements 
respecting, parol evidence, § 1003, p. 993 
Records, admissibility, § 732, p. 645 
Relevancy, amount of as relevant on question of 
value of, 

Personalty, § 182, p. 895 
Real estate, § 182, p. 885 

Renewal of policies, judicial notice as to, § 29, p. 
572 

Risks acceptable, judicial notice as to, § 29, p. 
571 

Terms of poliey, judicial notice, § 29, p. 673 
Secondary evidence, loss or destruction of poli¬ 
cies as ground for admission, § 826 
Standard forms of policies, judicial notice of, § 
29, p. 573 
Insurance agents, 

Admissions, competency, § 351, p. 1123 
Insurance boards, presumptions, regularity of official 
acts, § 146, p. 813 
Insurance commissioners, 

Judicial notice, § 37, p. 596 

Records in ofiice, § 36, ru 31 
Insurrections, judicial notice of, § 62, pp. 639-642 
Intelligence, 

Demonstrative or real evidence in respect of, § 
609 

Handwritings, qualification of witness comparing, 
§ 616 

Opinion evidence as to, § 607, p. 169 

Intemperance, 

Inference of, § 490 
Opinion evidence respecting, § 508 
Intent, 

Admissions as to, § 291, p. 1051 
Book entries, § 688 

Circumstantial evidence, establishment by, § 1039, 
p. 1099, n. 14 

Expert testimony as to, § 639 

Opinion evidence as to, admissibility, § 471, p. 116 

Parol or extrinsic evidence as to, 

Admissibility to ciear np ambiguitles, § 960, 
p. 903 

Oompleteness of writing as respects admissi¬ 
bility as dependent on, § 1013, p. 1030 
Mistake resulting in failure to truly express, 
§ 978, p. 938 
Presumption as to, § 131 

Gontinuance, § 124, p. 739 
Obedience as to law, § 134, p. 770 
Rdlevancy, evidence of, § 178 
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Intent—Continued, 

Similar acts or omisslons, relevancy on question 
of, § 580 

Interest, 

Declarations against interest, ante 
Poreign rate, parol evidence as admissible to 
Show, § 801 

Judicial notice in respect of, § 28, p. 544, n. 46 
Deposits in banks, § 29, p. 561 
Rates, § 101, p. 707 
Parol or extrinsic evidence, 

Collateral agreement as to, § 1003, p. 988 
Rule, application of, § 895, p. 813 
Subsequent agreement, § 1006, p. 1013 
Presumptions, payment of legal rate, § 160, p. 
842 

Interest tables, admissibility, § 718 
Interested witness, expert testimony, value, § 545, p. 
287 

Interlineations, 

(Poreign judicial record, admissibility of anthenti- 
cated copy as affected, § 675 
Pnblic records, admissibility as affected, § 646 
Intennediary, admission, telephone conversation re- 
qniring use of, § 281 

Intermediate ambiguity, parol or extrinsic evidence, 
admissibility to explain, § 961, p. 918 
Internal revenue, 

Licenses, parol evidence as admissible in respect 
of, § 80i 

Presumptions, regularity of oflficial acts of com- 
missioners of, § 146, p. 814 

Internal revenue officers, presumptions, regularity of 
election or appointment, § 138 
International law, 

Judicial notice of, i 26 

Works of commentators on subject of, admis¬ 
sibility, § 722 
Intemes, 

Expert testimony, mental condition, § 637, p. 266, 
n. 8 

Judicial notice respecting duties of, § 29, p. 649, 
n. 95 

Interoffice Communications, self-servlng declarations, 
§ 216, p. 949, n. 31 

InteroflSice records, admissibility in evidence, § 732, 
p. 647, n. 18 

Interpretation, parol or extrinsic evidence for purpose 
of, S 962, p. 928 
Interpreters, 

Admisslons by, competency, § 351, p. 1126 
Admissions made through, admissibility, § 280 
Hearsay, verification of translation, § 207 
Interrogatorios, 

Admissibility, § 633, p. 486 
Hearsay, answers to, § 194, p. 931 
Judicial admissions by, § 309 
Intersecting streets, judicial notice, hazard present- 
ed by, § 95, p. 693, n. 91 
Interstate commerce, 

Judicial notice, 

American Express Gompany as engaging in, 
§ 29, p. 563, n. 33 

Railroads as engaged in, § 29, p. 565 
Presumptions, regularity of official acts of com- 
znissioners of, § 146, p. 814 


Interstate commerce commission, 

Judicial notice, rules and regulations and orders 
of, § 39, p. 601 

Orders, judicial notice of, § 39, p. 602 
Parol evidence, admissibility in respect to rul- 
ings and orders of, § 804 

Interurban electric railroads, judicial notice, § 29, 
p. 563 

Intervention, burden of proof, § 104, p. 716 
Inteiwiew, memoranda of, affirmative nature of proof, 
§ 696, p. 586, n. 2 

Intestate, parol or extrinsic evidence as admissible 
to Show meaning of, § 962, p. 924 
Intimate acquaintance, mental condition, opinion ev¬ 
idence as to as requiring, § 507, p. 175 
Intimate friends, declarations as to pedigree by, § 
229 

Intimidation of witnesses, relevancy of evidence as 
to, § 179 

Intoxicating liquors, 

Judicial notice, 

Bffects of use of, § 79, p. 665 
Qualities of, § 75, p. 659 

Opinion evidence, admissibility in respect to 
amount of liquor delivered, § 471, p. 122 
Intoxication, 

Circumstantial evidence, proof by, § 1039, p. 1100, 
n. 14 

Declarations, statement admissible to show fact 
of, § 262 

Opinion evidence as to, § 608 
Intrinsic value, 

Relevancy of evidence as to, 

Animal, § 183, p. 903 
Real estate, § 182, p. 884 

Introductory statement, hypothetical questions, ex¬ 
pert testimony, § 561, p. 352 
Invalidating or defeating operatiou of instrumefat, 
Parol or extrinsic evidence, §§ 972-983, pp. 934- 
954 

Disproving authenticity of record, § 973 
Disproving legal existence, § 972 
Duress, § 981 
Forgery, § 980 
Fraud, § 979, pp. 942-952 
Illegality, § 983 
Incapacity of party, § 976 
Lack of authority, § 976 
Matters relating to execution or delivery, § 
977 

Mistake, § 978, pp. 938-942 
Rebuttal of operation, § 972 
Showing that document is not true record, 
§ 974 

Undue influence, § 982 
Inventions, 

Expert testimony, usefulness, § 530, p. 233 
Judicial notice of, § 81, p. 671 

Matters considered in determining whether 
I)atent involved, § 71, n. 47 

Inventories, 

Admissibility, § 732, p. 641 
Admissions by, § 283, p. 1037 
Oonclusiveness, § 767, p. 685 
Declarations against interest in, § 224 
Hearsay as to, § 194, p. 933 
Judicial admissions by, § 300, p. 1069 
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Inventories—Continued, 

Persons against whom competent, § 321, n. 90 
Prima facie evidence, § 767, p. 685 
4 Secondary evidence, loss or destniction of as 
ground for admission, § 826 
Investigations, presumptions arising from attempts to 
prevent, § 157 

Investment trusts, judicial notice, § 29, p. 549 
Investments, judicial notice in respect of, § 28, p. 

544, n. 45 
Banks, § 29, p. 561 

liivoices, 

Admissibility, § 732, p. 641 
Admissions, acquiescence in, § 297, p. 1065 
Conclusiveness, § 767, p. 685 
Hearsay as to, § 194, p. 933 
Prima facie evidence, § 767, p. 686 
Secondary evidence, 

Copies excluded as, § 814 
Loss or destruction of as ground for ad¬ 
mission, § 826 

I.O,U.’s, admissibility, § 732, p. 641 
Irrationality, opinion evidence as to, § 607, p. 171 
Irrelevancy, declaration, § 212 
Irrigation, judicial notice In respect to necessity of, 

§ 29, p. 659; § 73 
Irrigation districts, 

Judicial notice, boundaries of, § 33, p. 585 
Parol or extrinsic evidence, admissibility to 
contract or vary records of, § 879 

Issues, 

Former evidence, identity of issues as essentia! 
to admission, § 389 

Materiality of as determlnlng admissibility of 
evidence, § 158 

Negative evidence as suflO^cient to ralse, § 1037, p. 
1082 

Itemized bilis, admissibility in evidence, § 732, p. 646 
Itinerant mercbants, judicial notice, uninvlted visita- 
tion of private homes by, § 29, p. 650, n. 7 
Jacks, expert testimony, value of, § 645, p. 307, n. 31 
Jail keepers, judicial notice of, § 37, p, 597 
Jail limits, judicial notice, statutes establisbing, § 

40, m 74 

Janitors, expert testimony, value of Services, § 545, 
p. 319 

Jerks and jars, 

Judicial notice as incident to running of trains, 

§ 29, p. 567 

Opinion evidence, admissibility of statements of 
fact respecting train starting with, § 470 

Jewelry, 

Expert testimony, 

Owner as qualified to testify to value of, § 

545, p. 317 

Value of, § 545, p. 311 

Jewelry business, judicial notice, § 29, p. 549 
Jewisb “get” or divorce, parol evidence, proof by, § 

803, p. 733 

Joint adventure, parol or extrinsic evidence, collat- 
eral agreement as to contract of, § 1003, p. 992 
Joint contractors, admissions. competency, § 365 
Joint stock seizures, admissions, admissibility as 
against, § 318, p. 1098 

Joint tort-feasor, book entries, admission by, § 694, 
p. 683 

Joumals, congress, judlcisd notice of, § 43, p. 607 
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Joumeyman sboemaker, book entries by, admissibil¬ 
ity, § 683, p. 656 
Judges, 

Former evidence, minutes of judge as competent 
proof of, § 399 

Judicial notice taken of, § 48, p. 613 
Judicial records, autbentication of certlfled copy 
of, § 665, p. 530 

Presumptions, regularity of oflSlcial acts, § 146, p. 
817 

Statement or certificate as to proceedings, con¬ 
clusiveness, § 765 
Judgments or decrees, 

Assignment of as judicial record, § 633, p, 484 
Bystanders, understanding of as competent to 
assail verity of record, § 865, n. 68 
Oertifled copy of, admissibility, §§ 662, 664 
Complete record of, introduction of as essential, 
§ 647 

Elements or items of damages allowed in, parol 
evidence as admissible as to, § 870, p. 800 
Evidentlal force, § 766 

Federal courts, autbentication of record of, as es¬ 
sential to admission of state court, § 666 
Foreign countries, authenticated copy of as ad¬ 
missible, § 676 
Judicial admission by, § 312 
Judicial notice, § 50, p. 619, n. 96 
Parol or extrinsic evidence, 

Admissibility in direct attack on, § 860 
Admissibility to sbow grounds of, § 870, p. 
799 

Application of rule exduding, § 866 
Identification of judgments assigned in writ- 
ing, § 1007, p. 1019 
Proof by, § 809, p. 738 
Signing or entering, § 870, p. 800 
Presumptions, regularity of, § 146, p. 796 
Secondary evidence as to, loss or destruction as 
ground for admission, § 827 
Terms of, admissibility of records to show, § 636 
Time of, 

Rendition, judicial record as admissible to 
sbow, § 636 

Signing or entering, § 870, p. 800 
Judicial admissions, §§ 299-313, pp. 1067-1090 
In general, § 299 
Abandoned interrogatory, § 309 
Abandoned pleadings, § 304, pp. 1079-1083 
Acceptance of, § 299 
Afadavit, § 308 
Affldavit of defense, § 302 
Agreements as to facts, $ 307 
Answers to interrogatory, § 309 
Applications for continuances, § 313 
Appraisal as, § 300, p. 1069 
Attorneys, § 361, pp. 1136, 1137 
Bindlng effect on, § 299 
Pleadings prepared by, § 303, p, 1078 
Bankruptcy proceeding, § 299 
Bili of particulars, § 301 
Binding efifeet, § 299 

Burden of evidence as afifected by, g 111 
Oasual remarks of counsel aa, § 361, p. 1137, n. 
96 

Olaim statement, g 310 
Compulsory nonsult, entry of, g 312 
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Judicial admissSons—Continued, 

ConcluslTeness, § 301; § 381, pp. 1170-1177 
Conduct, implications on, § 300, p. 1060 
Oonfession of judgment, § 312 
Constructive admission, course of, § 301 
Contiuuance, 

Admissibility in subsequent cases of admis¬ 
sion by attorney to avoid, § 361, p. 1138 
Application for, § 313 
Coparties, admissibility, § 318, p. 1098 
Counterdaim, § 302 
Courts, binding effect on, § 299 
Criminal cases, § 300, jx 1070 
Cross bili, § 302 
Befault judgment, § 312 
Deposition, § 308 
Bisclaimer, § 303, p. 1076, n. 64 
Discretion of court, receipt of withdrawal of, § 
299 

Disregard of in interests of justice, § 381, p. 1171 
Endorsement of summons, § 300, p. 1069 
Enforcement, discretion of court as to, § 299 
Entire statement, right to show, § 375 
Ex parte aflOidavit, § 308 
Explanations, discretion of court as to, § 299 
Form, § 300, pp, 1068-1071 

Former owner of real estate, competency, § 324 
Former trial, § 299 
Fortbcoming bond, § 300, p. 1070 
Guardian, statement by, § 300, p. 1069 
Incidental remarks of counsel, § 361, p. 1137, n. 
96 

Individual opinion, expression of by counsel du 2 > 
ing trial, § 361, p. 1137, n. 96 
Information and belief, statement on, § 303, p. 
1077 

Interrogatories and answers thereto, § 309 
Inventory as, § 300, p. 1069 
Judgment, § 312 
Letters, § 300, p. 1069 

Modiflcation, discretion of court as to, § 299 
Nolo contendere, plea of, § 300, p. 1071 
Notices as, § 300, p. 1070 

Opening case, bindlng effect of admission on, § 
361, p. 1137, n. 98 
Oral statement, § 300, p. 1069 
Other evidence, admissibility of as affecting, § 
299 

Plea of guilty as, § 300, p. 1071 
Pleadings, 

Abandoned pleadings, § 304, pp, 1079-1083 
Against whom admissible, § 303, p. 1077 
Amendment, i 304, p. 1080 
Disallowance of, § 306 
Authentlcation, § 303, p. 1077 
Bili of particulars, § 301 
Codefendants, admissibilitiee in, § 303, p. 
1077 

Competency, § 301 

Courts in wbich admissible, § 303, p, 1076 
Defibtiiteness of statement, § 303, p. 1076 
Demurrer to, § 304, p. 1062 
Bisclaimer, § 303, p, 1076, n. 64 
Bistinct counts and pleas, § 302 
Entire statement to be considered, § 304, p. 
1082 

Failure to deny allegation, § 302 


Judicial admissions—Continued, 

Pleadings—Continued, 

Federal court, § 303, p. 1076 
Identity of party, § 303, p. 1077 
Inconsistency, § 302 
Independent relevancy, § 303, p. 1079 

Abandoned or superseded pleadings, 
304, p. 1082. 

Materiality, § 303, p. 1076 
Other cases, § 303, pp. 1075-1079 
Party against whom admissible, § 303, p. 
1077 

Precisement of statement, § 303, p. 1076 
Preparation of by attorney, § 303, p. 1078 
Privy, § 303, p. 1077 
Relevancy, § 303, p. 1076 
Responsibility for statements in, § 303, p. 
1077 

Same case, § 302 
Signature to, § 303, p. 1077 
Solemn admissions, § 301 
Stricken pleadings, § 304, p. 1079 
Subsequent trial, § 302 
Suceessful demurrer to, § 304, p. 1082 
Superseded pleadings, § 304, pp. 1079-1083 
TJnnecessary pleadings, § 306 
Verified pleadings, § 301 
Withdrawal of pleading, § 304, p. 1079 
Probate court, S 299 
Probative value, § 301 
Release bond, § 300, p. 1070 
Relevancy, testimony, § 311 
Report as, § 300, p. 1069 

Representative capacity, deposition made in, § 
308 

Solemn admissions, pleadings, § 301 
Stipulation, § 307 
Strangers to action, § 321, n. 90 
Superseded pleadings, § 304, pp. 1070--1083 
Testimony, § 311 

Third persons, testimony of, § 311 
Unnecessary pleadings, § 305 
Withdrawal, 

Attorney, § 361, p. 1138 
Biscretion of court as to, § 299 
Withdrawn pleadings, § 304, p. 1079 
Writing, § 300, p. 1069 
Judicial department. Judicial notice, post 
Judicial districts, boundaries, judicial notice of, § 46 
Judicial evidence, defined, § 2 

Bistances, methods of measuring, § 102 
Horseplay, groups of employees, § 80, p. 669, 
n. 29 

Summer resort, growth of, § 95, p. 694, n. 94 
TJnfenced flelds, difflculty in estimating area of, 
§ 102 

Judicial notice, §§ 6-102, pp. 509-708 
Abbreviations, meaning of, § 68 
Absence of judge from jurisdiction, § 48, p. 614 
Abstractors, § 29, p. 546 

Accommodation paper, incidents relating to, § 28, 
p. 545 

Accountants, § 29, p. 546 

Acknowledgment, deeds and mortgages, § 28, p. 
545, n. 53 

Activities of men, § 78 

Actors, management of, § 29, p. 550 
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Judicial notlce—Conthnied, 

Acts o£ public officers, § 40 
Adjournmeiit, legislature, § 43, p. 608, n. 24 
Adjusters, Insurance companies, § 29, p. 572 
Adjutant general, § 37, p. 696, n. 70 
Administrative rules and regulations, § 39, pp. 
699-602 

Admiralty, law and, § 26 
Admlralty courts, seal of, § 45 
Admitted facts, § 13, p. 523 
Advertising, § 29, p. 646 
Agents, Insurance, § 29, p. 671 
Agreed facts, § 13, p. 523 
Agriculture, 

Economic conditions afifecting, § 63, p. 646 
Matters portaining to, § 29, p. 557 
Air, rights to, § 95, p. 694 
Air currents, facts relating to, § 74, n. 64 
Aircraft production, director of as acting througli 
representatives, § 40, n. 67 
Airlines, § 29, p. 563 
Alrplane, § 81, p. 672 
Alaska, geographlcal features, § 32, n. 85 
Alcobol, effect on human body, § 75, p. 659 
Alcobolic liquor industry, § 29, p. 546 
Aldermen, § 43, p. 609 

Alien enemies, proclamation flsing status of, § 41 
Ali American, meaning of term in realm of 
sports, § 83, n. 22 
Allergy, § 79, p. 663, n. 96 
Alley, location of, § 33, p. 585 
Almanacs, 

Reference to, § 12, p. 519 
Things properly belonging to, § 100 
Ambulances, § 81, p. 675, n. 2 
Amendment, 

Constitution, § 16, p. 525 
Ordlnanees, § 27 

Proclamation respecting ratification, § 41 
American Expenence Mortality Tables, § 99, n. 49 
American Express Company, commerce in wbicb 
engaged, § 29, p. 563, n. 33 
Amnesty, § 13, p. 522, n. 80 
Proclamation of, § 41 
Anatomy, facts relating to, § 79, p. 662 
Ancillary proceedings, records, § 60, p. 620 
Angina pectoris, § 79, p. 663, n. 96 
Animal life, pbenomena of, § 87 
Annuity contracts, § 29, p. 573. 

Annuity table, § 99 

Genuineness and authorltativeness, § 719 
Antecedent govemment, laws of, § 16, p. 532 
Anthrax, § 79, p. 666 
Ants, § 87 

Apartments, § 29, p. 549 

Appeal and error, record on prior appeal, § 60, 

p. 621 

Appellate court, § 13, p. 521 
•Approval of statute, § 16, p. 529. 

Arbltration clauses, § 28, p. 544, n. 51 
Area, § 32, n. 84 

Argument, use of facts judicially noticed, § 13, p. 
520 

Arid land, § 32 
Anny regulations, § 39, p. 600 
Arrest, privileged from, g 43, p. 608 

82 C.J.S.-78 


Judicial notice—Continued, 

Arrival or departure of trains, time of, § 29, p. 
568 

Art, matters of, § 71 
Art terms, § 67 

Arteriosclerosis, § 79, p. 663, n. 96 
Artieles in common use, § 81, pp. 671-678 
Ascertainment of tax reqnired to be judicially 
noticed, § 12, pp. 516-519 
Assessment Insurance companies, § 29, p. 674 
Assessment of taxes, § 54, p. 633 
Assessors, § 37, p. 598, n. 6 
Assignability of insurance iwlicies, § 29, p. 678 
Assistance of parties, § 12, p. 518 
Associations, §§ 89-92, pp. 684-689 
Charitable institution, § 91, p. 688 
Name, § 89 
Organization, § 89 
Purposes, § 89 
Seal, S 91, p. 687 

Statutory provisions relating to, § 91, p. 687 
Attomey-general, § 37, p. 596 
Opinions of, § 17 
Attomeys at law, § 48, p. 616 

Pees, original record on petition for allow- 
ance of, | 50, p. 623 
Value of Services, § 101, p. 706 
Attractlon for children, § 80, p. 670, n. 43 
Auetioneers, § 29, p. 646 
Auditors, § 37, p. 596 
County, § 37, p. 697 

Authority of public officers, § 37, pp. 594-598 
Automobile business, g 29, p. 546 
Baggage carried on passenger trains, § 29, p. 566 
Bakeries, § 29, p. 547 
Banana peeling, g 76, p. 657, n. 69 
Banana trees, capability of holdlng water, § 88 
Bank commissioners, § 37, p. 596 
Records of, § 36, n. 31 
Bank moratorium, § 41, eu 93 
Bankruptcy, 

Powers of receiver appointed by court of, § 
48, p. 616 

Proceedings in other courts as judicially no¬ 
ticed, § 50, p. 628 
Banks and banking, § 29, p. 560 

Dissolution of banking firm, § 77 
Economic conditions affecting, § 63, p. 646 
Proclamation closing banks, § 41 
Barber shops, § 29, p. 547 
Base lines, surveys, § 53 
Baseball, § 83 

Bays, tldal or nontidal character of, § 33, p. 579 

Beautiful scenery, value of, § 101, p. 702, n. 8R 

Beauty parlors, § 29, p. 547 

Beer, intoxicating character, § 75, p. 669 

Bible, salient facts concerning, § 93 

Bicycle, § 81, p. 671 

Bilis of ladlng, § 28, p. 545; § 29, p. 564 
Attachlng to drafts, § 29, p. 562, n. 19 
Birth statistics, § 97 
Blocks, § 33, p. 585 
Board of education, g 37, p. 597 
Boarding houses, §. 29, p. 549 
Bonti, occupatlon for which required, g 29, p. 648, 
n. 84 

Bookkeeping, banks, g 29, p. 560 
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Judicial notice—Contlnued, 

Boom towns, § 95, p. 693, n. 90 
Boroughs, § 33, p. 582 
Boulevard, § 95, p. 693, n. 91 
Boundaries, § 33, p. 580 

Bridge districts, § 33, p. 585 
Cities, § 33, p. 583 
Counties, § p. 581 
Judicial districts, § 46 
Municipal Corporation, § 33, p. 583 
ToTmsIiips, § 33, p. 584 
Brakeman, duties of, § 29, p. 569, n. 3 
Brakes, automobile, § 81, p. 677, n. 12 
Branch banks, § 29, p. 560, n. 5 
Brand of soup, § 29, p. 550, n. 7 
Bridge districts, boundaries of, § 33, p. 585 
Bridges, § 33, p. 578 

Matters relating to, § 94 
Brokerage business, § 29, p. 547 
Broken bones, facts relating to, § 79, p. 665, n. 1 
Building and construction, business of, § 29, p. 
548 

Building and construction contracts, § 28, p. 544 
Building and loan assoclations, § 29, p. 548 
Building materials, use of, § 81, p. 673 
Bulletins, oflicial bulletins, § 42 
Burial assoclations, § 29, p. 548 
Business methods, §§ 28, 29, pp. 543-^74 
Railroads, § 29, p. 565 

Busses, matters relating to, § 29, p. 563, m 35 
By-laws, 

Ooi-porations, § 91, p. 687 
Municipal Corporation, § 27 
Calendar, § 100 

Resort to, § 12, p. 519 

Canal Zone, government of United States as 
taken judicial notice of, § 34 
Cancellation of Insurance policies, § 29, p. 572 
Cancer, § 79, p. 663, n. 96 
Candies, § 81, p. 671, n. 60 
Oanneries, § 29, p. 548 
Oapacities of human beings, § 80, p. 668 
Capital of state, § 32, n. 84 
Carbolic acid, § 75, p. 657, n. 69 
Care, establisbed standards of, § 31 
Carpentry, § 29, p. 548 
Carriers, matters relating to, § 29, p. 663 
Casbiers of banks, matters relating to, § 29, p. 
562, n. 23 

Casualty Insurance, § 29, p. 573 
Gattle quarantine, § 41 

Cattle raising, matters relating to, § 29, p. 558 
Caution in use of doctrine, § 13, p. 522 
Cavan, area of, § 102, n. 38 
Censors, secret confidential orders of milltary 
censor, § 41 
Census, § 98 
Certainty, § 9, p. 513 

Chainmen, surveyors as requiring, § 29, p. 553, 
n. 34 

Charges, telegraph company, § 29, p. 557 
Charitable hospitals, § 29, p. 549, n. 95 
Cbarters, 

Corporation, § 90 

Proclamation forfeiting, § 41 
Home rule provision, § 27 
Municlpalities, § 35, p. 593 


Judicial notice—Continued, 

Checks, uses made of, § 29, p. 561 
Chief executive, state, § 37, p. 596 
Cbildren, 

Costs of rearing and educating, § 84 
Facts relating to, § 80, p. 670 
Chiropractic system of practice, § 29, p. 552, n 
21 

Ghristian Science, § 93, n. 70 
Cbronological facts, resort to almanac or calen¬ 
dar, § 12, p. 519 
Cigar stands, § 29, p. 548 

Cinders, incident to running of trains, § 29, p 
567 

Circulating medium, 

Importance of, § 63, p. 643 
Value of, § 101, p. 706 
Cities and villages, § 33, p. 582 
Citizenship, § 86 
Citrus fruit, § 29, p. 558 
City markets, § 29, p. 548 
City officers, § 37, p. 598 

Signature and seal of, § 38 
Civil rights, § 63, p. 642, n. 67 
Corporations, § 91, p. 687 
Civil War, bistorical facts relating to, § 62 
Clearings, banks, § 29, p. 561 
Clerk of City council, signature of, § 43, p. 609 
Clerk of senate, § 37, p. 596, n. 70 
Clerks of court, § 48, p. 614 
Climate. § 73 
Coal industry, § 29, p. 548 
Coal mining, seasonal employment in, § 29, p. 
554, n. 41 

Cockroacbes, appearance in dwelling bouses, § 
87 

Cocktail party, § 82, n. 20 
Collection agencies, § 29, p. 548 
Collection of taxes, § 54, p. 634 
Collections, 

Banks, § 29, p. 561 

Matters of common knowledge pertaining to, 
§ 28, p. 544 

Collector of intemal revenue, § 37, p. 595 
Commercial geograpby, matters relating to, § 32 
Commissioner of patents, § 37, p. 595 
Commissioners of deeds, § 37, p. 596 
Commissioners of excise, § 37, p. 596 
Common activities of men, § 78 
Common belief, § 80, p. 669 
Common knowledge, 

Matters of, § 9, pp. 510-^515 
Distinguisbed, § 6 
Common law, 

Law merebant, § 25 
Rules of, § 14 
Sister States, § 20 

Communist party, character of, § 61 
Compensation of employees injured witbin course 
of employment, § 28, p. 545 
Comptroller of currency, § 37, p. 595 
Conductors, railroad trains, § 29, p. 569, n. 3 
Congested condition of court, § 49, n. 89 
Congress, journals of, § 43, p. 607 
Congressional acts, private acts, § 22 
Consolidation of Corporation, § 92 
Constable, § 48, p. 615 
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Oonstitutlonal amendments, ratiflcation of, § 51 
Constitutional convention, record of, § 43, p. 609 
Oonstitutional provisions, § 16, pp. 525-532 
Sister States, § 19 
States or territories, § 15 
CJonstruction of railroads, § 29, p. 666 
Consular officer, § 37. p. 695 
Oontempt, original record, § 60, p. 623 
Contest of election, § 51 

Oontracts, matters of common knowledge pertain- 
ing to, § 28, p. 544 

Oonvenience, doctrine as based on, § 13, p. 519 

Gonveyances, § 28* p. 544 

Conveyanclng, § 29, p. 548 

Ooroners, § 37, p. 597 

Oorporations, ante 

Cost accounting, manufacturing, § 29, p. 550, n. 4 
Ootton, 

Matters r^atlng to, $ 29, p. 559 
Value of, § 101, p. 705 
Cotton ginning, § 29, p. 648 
Oounties, 

' Geograpbical facts relating to, S 33, p. 581 
Population of, § 98 
Oounty commissloners, § 37, p. 597 
Orders of, § 41 
Oounty offlcers, § 37, p. 597 
Signature and seal of, § 38 
Oounty recorder*s ofllce, records in, § 86 
Oounty seats, identity and location of, § 33, p. 
582 

Oourse of nature, § 73 
Oourt oflacials, § 48, p. 614 
Oourt i)apers, § 60, pp. 619-628 
Oourt rule, § 49 
Oourts, 

Autborized to make use of doctrine, § 13, p. 
521 

Orgonization, jurisdiction, and powers of, § 
45 

Terms and sessions of, § 47 
Oredits, matters of common loiowledge pertain- 
ing to, § 28, p. 544 
Greeks, § 33, p. 578, n. 98 
Crematories, § 29, p. 548 
Orops, matters relating to, § 29, p. 558 
Orude oil, inflammable and combustible nature, 
§ 75, p. 658, n. 71 
Current bistory, § 58 

Curves in higbways, tendency to eliminate, S 94, 
p. 691 

Customs and usages, § 80 
Indians, § 24 
Dairying, § 29, p. 559 
Dancing, § 83 

Dangerous character of employment or operation, 
§ 85 

Dangers incident to operation of railroads, § 29, 
p. 568 
Dates, § 100 

Abbreviations for, § 68, n. 26 
Election, § 51 
Ordinanees, § 27 

Besort to almanac or calendar, § 12, ix. 519 
Statutory provision, § 16, p. 529 
Treatles, § 67 


Judicial notice—Continued, 

Days, § 100 
Days of grace, § 25 
Dealers in securitles, § 29, p. 548 
Decay, vegetable matter, § 88 
Decisions, sister States, § 18 
Decrees, § 50, p. 619, n. 96 
Deduction, § 13, p. 620 
De facto state oflBcers, § 37, p. 597 
Default judgment, original record judiclally no- 
ticed on petition to set aside, § 50, p, 623 
Definition, § 6 

Delinquent taxes, S 54, p. 634, n. 52 
Demurrage charges, customs as to, § 30 
Demurrer, presentation of fact by, § 13, p. 522, 
n. 79 

Dental profession, § 29, p. 551 
Deposits in banks, § 29, p. 561 
Depreciation, machinery, § 81, p. 671, n. 61 
Depression, noncompletion of buildings because 
of, § 63, p. 646 

Deputies, state offlcers, § 37, p. 596 
Deputy cierks of court, § 48, p. 614 
Diabetes, remedy for, § 79, p. 664, n. 98 
Dictionaries, 

Facts ascertalned by i^ference to, § 9, p. 612 
Reference to, § 12, p. 517 
Diesel engines, § 81, p. 671, n. 60 
Direetors of banks, financial ability, § 29, p. 562, 
n. 23 

Discretion of court, 

Details of Investigation, § 12, p. 517 
Use of doctrine, § 13, p. 522 
Discussion of court, notice of own records in 
other cases, § 60, p. 624 
Diseases, 

Animals, § 87 
Plants, § 88 

To which men are subject, § 79, p. 662 
Dismissal, records judicially noticed in deallng 
with motlon to dismiss, f 50, p. 621 
Dispensing with evidence, § 13, p. 519 
Dispute of facts judicially noticed, § 13, p. 520 
Distance places, § 33, p. 587 
Distances, method of measuring, § 102 
Distinction, § 6 
District of Columbia, 

Capital of United States, § 32, n. 86 
Laws of, § 15 

Official residence of federal officer as in, § 
37, p. 695 

Public statutes enacted for, § 16, p, 527 

Dlstrlcts, § 33, p. 584 

Creation and existence of, § 35, p. 591 
Judicial districts, § 46 

Division of government into branches or depart- 
ments, § 34 

Divorce, amount for support of children fixed In 
granting, § 49, n. 89 
Dock entry, § 50, p. 620 
Dog raeing, § 83 
Dog shows, procedure at, § 83 
Dogs, value of, § 101, p. 702, n. 88 
Domesflc animals, § 87 
Domestlc servants, § 29, p. 548 
Dormant accounts, banks, § 29, p. 561, n. 13 
Drafts, uses made of, g 29, p. 661 
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Drainage districts, proceedings of, § 40 
Drugs and druggists, § 29, p. 549 
I>ust stonns, § 73, n. 54 

Earning capacity, decreased capacity In old age, 
§ 80, p. 668, n. 27 
Ebb and flow of tide, § 33, p. 579 
Ecclesiastical matter, § 93 
Economic conditions, § 63, p. 643 
Election, proclamation declaring resuit of, § 41 
Election districts, boundaries of, § 33, p. 585 
Election laws, § 51 

Election retums, reference to, § 12, p. 518 
Electric companies, matters relating to, § 29, p. 
555 

Electricity, 

Matters pertaining to, § 74 
Use of, § 81, p. 673 
Elevated roads, % 29, p. 563 
Elevation of prominent mountains, § 33, p. 580 
Elevators, § 81, p. 672 

Embalming, customs and usages in respect of, § 
30, n. 61 

Emergency, economic conditions creating, § 63, p. 
646 

Emission of sparks, locomotives, § 29, p. 568 
Emotional disturbances, § 79, p. 664 
Employer and employee, matters pertaining to 
relationsbip, § 28, p. 545 
Employment, dangerous character of, § 85 
Employment agencies, § 29, p. 549 
Encyclopedias, 

Facts ascertained by reference to, § 9, p. 612 
Eeference to, § 12, p. 617 

Enemy aliens, placing of property under eus- 
tody, § 62, p. 641 

Engrafted proceedings, Judicial notice of own 
records, § 50, p. 620 
Equipment of railroads, § 29, p. 566 
Equity Jurisprudence, doctrines of, § 14 
Established standards of care, § 31 
Estimate, population with census as factor, § 98 
Everyday knowledge in Jurisdlction, § 9, p. 513 
Evldence, taking place, § 13, p. 519 
Execution, issuance of, § 50, p, 620, n, 3 
Executive departments, 

Division of government, § 34 
Practice and proceedings of, § 40 
Records of, § 36 

Bules and regulations of, § 39, p, 599 
Executive head of nation, public aets of, § 40 
Expansion joints, concrete pavement, § 94, n. 77 
Express companies, § 29, p. 563 
Extraordinary session of legislature, proclama¬ 
tion calling, § 41 

Pacts once judicially known, § 10 
Paculties, § 79, pp. 661-667 
Palsity of testimony, § 9, p. 513 
Family enterprises, market value, § 101, p. 702, 
n. 90 

Family life, § 84 
Farm Income, § 29, p. 659 

Farm products, matters conceming raising and 
marketing, § 29, p. 568 

Federal administrative body, location of, g 37, p. 
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Federal courts, 

Boundaries of United States, § 33, p. 580 
Corporation, § 91, p. 688 
Law of forum, § 15 

Organization and Jurisdiction of, § 45 
Procedure, § 49 

Rules and regulations of executive depart¬ 
ments, § 39, p. 601 

Federal executive departments, acts, practice and 
proceedings of, § 40 

Federal oflScers, signature and seal of, § 38 
Federal reserve banks, § 29, p. 562 
Federal trades commission, stipulations flled 
with, § 40, n. 67 

Fictitious market, § 101, p. 702, n. 89 
File wrapper of patent, § 42, n. 11 
Files of lower court, § 50, p. 627 
Filling station business, § 29, p. 546 
Finance companies, § 29, p. 549 
Financial panic, § 63, p. 647 
Fire, destruction of public records by, § 36 
Firemen, matters relating to, § 37, p. 598 
Fishing industry, g 29, p. 549 
Flagmen, railroads, § 29, p. 569, n. 3 
Flags, g 56 
Floods, § 73, p. 54 
Fluctuations in prices, g 101, p. 702 
Forced sale, value of property obtained at, g 101, 
p. 702, n. 84 

Food Products, production of, g 29, p. 551 
Football, § 83 

Foreign corporations, § 91, p. 687 
Foreign eountries, 

Laws of, § 21 

Rule of common or statutory law in force 
in, § 11 

Foreign customs, g 30 
Foreign governments, recognition of, § 55 
Foreign language, meaning of words in, § 69 
Foreign nations, powers between, g 62, p. 639 
Foreign seal, g 38 
Foreign States, laws of, g 18 
Porfeiture, Insurance policies, g 29, p. 573 
Former litigation, assumption of facts learned 
through, g 10 

Former trial, facts shown on, g 50, p. 621 

Fratemal associations, § 29, p. 673 

Free mail delivery, g 52 

Fresh vegetables, § 29, p. 559 

Fruit growers, § 29, p. 559 

Fruit trees, g 88, n. 96 

Fuel companies, g 29, p. 649 

Function, g 13, pp. 519-523 

Funerals, cost of, § 29, p. 554, n. 40 

Fur-bearing animals, trapping of, g 29, p. 553 

Gambling, 

Flourishing in City, g 95, p. 693, n. 90 
Hotels as used for, g 82 
Games, g 83 

Garage business, g 29, p. 546 

Gas companies, g 29, p. 556 

Gasoline, explosive and inhammable character of, 

§ 75, p. 658, n. 71 
Gasoline engines, g 81, p. 672 
General amnesty, proclamation of, g 41 
General course of business, g 28, p. 543 
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General scope, §§ 7-11, pp. 510-516 
Geodetic surveys, § 42, n. 11 
Geographical facts, §§ 32, 33, pp. 676-689 
Geographies, reference to, § 12, p. 617 
Geologists, employment in oil and gas industry, 

§ 29, p. 555 

Gestation period, § 79, p. 666 
Oift enterprises, lottery eyasion, § 29, p. 552, n. 

27 

Gold basis, change from to paper Standard, § 63, 
p. 643 

Gold coln, premium on, § 101, p. 706 
Golf, § 83 

Good husbandry, § 29, p. 557 
Governnaent and its administratlon, §§ 34-67, pp. 

589, 637 

Acts of officers and boards, § 40 
Appointments, § 51 

Division into branclies or departments, § 34 
Electlons, § 51 
Executlve department, § 36 
Flags, § 56 

Foreign governments, § 55 
Heads of departments and bureaus, § 37, p. 

595 

Judicial department, §§ 44-50, pp. 610-628 
Legislative department, § 43, pp. 607-610 
Mail Service, § 62 

Manner of keeping pnbllc records, § 36 
Officers and official positlon and authority, 

§ 37, pp, 594-598 
Official bulletins, etc., § 42 
Official proclamations, messages, and orders, 

§ 41 

Official signaturos and seals, § 38 
Political divisions and bodies, § 35, pp. 590- 
593 

Practice of officers and boards, § 40 
Proceediiigs of officers and boards, § 40 
Public activlties, § 34 
Public records, § 36 

Reports to esecutive departments, § 42 
Revenue, § 54, pp. 632-635 
Rules and regulations, | 39, pp. 599-602 
Seals, § 56 

Taxation, § 54, pp. 632-635 
Treaties and execution thereof, § 57 
Government officers, reference to, § 12, p. 517 
Government securities, interest rates, S 101, p. 

707 

Governmental surveys, § 53 
Governor, 

Appointment to office, § 51 
Proclamations of, § 41 
Public acts of, § 40 
Grain elevators, § 29, p. 549 
Grammar, rules of, § 66 
Qravitatlon, law of, § 74, n. 60 
Habeas corpus, record of otber court, § 50, p. 628 
Habits, § 80, p. 668 
Animals, § 87 
Hammer, § 81, p. 672 
Handwriting, judges, § 48, p. 614 
Hawkers, uninvited visitation of private bomes 
by, § 29, p. 560, n. 7 

Headlights, blinding efifect of, § 81, p. 675, n. 3 
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Health, § 79, pp. 661-667 
Health officers, county, § 37, p. 597 
Heat of tropics, § 73, n. 55 

Hebrew race, customs prescribed by sages of, § 
30 

Hernia, § 79, p. 663, n. 97 
Hibbs treatment, § 79, p. 666, n. 5 
Highways, matters relating to, § 94 
Hinges, § 81, p. 671, n. 60 
Histories, resort to, § 12, p, 517 
History and historical facts, §§ 58-63, pp. 637- 
648 

Certainty In respect of, § 58 

Circulating medium, § 63, p. 643 

Oivil rights, § 63, p. 642, n. 67 

Civil War, § 62, p. 639 

Corporation, § 91, p. 686 

Current history, § 58 

Economic conditions, § 63, p. 643 

Foreign countries, § 58 

General history of state or territory, § 59 

Indians, § 63, p. 642 

Insurrection, § 62, pp. 639-642 

Labor union, § 63, p. 642 

Local history, § 60 

Political action in foreign affairs, § 63, p. 
642 

Political party, § 61 

Public history, § 58 

Railroads, § 63, p. 642, n. 57 

Secondary circumstanees connected wlth, § 68 

State or territory, § 59 

Territory, § 63, p. 642 

Treaties, § 57 

Wars, § 62, pp. 639-642 

World War, § 62, p. 640 

History of legislation, S 18» P- 532; § 39, p. 601 
History of litigation, § 60, p. 622, n. 18 
Hockey, § 88 
Holldays, § 100, n. 77 

Proclamation as to legal holidays, § 41 
Home rule or charters of cities or towns, § 35, 
p. 592 

Home rule provlslon, charter, § 27 
Hops, § 29, p. 569 

Horse play, groups of employees, § 80, p, 669, n. 29 

Horse races, § 83 

Hospitals, § 29, p. 549 

Hotels, § 29, p. 649 

Hours, S 100 

Banking hours, § 29, pi 562 
Household economy, § 84 
Housing conditions, cities, § 95, p. 694 
Human life, phenomena of, §| 78^6, pp. 660-681 
Huntlng enterprises, § 87, n. 79 
Hyglene, laws of, § 79, p. 662, n. 95 
Ice business, § 29, p. 549 
Ice on crosswalks, § 95, p. 603 
Identity, § 64 
Idioms, meaning of, § 67 

Illuminating gas, qualities of, § 75, p. 658, n. 70 
Imputation of knowledge of fact, § 13, p. 523 
Indelible penell as ink, § 75, p. 657, n. 69 
Indemnity contracts, Insurance policies of, § 
29, p. 573' 

Indian reservations, location of, § 33, p. 589 
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Indian trlbes, treaties with, § 57 
Indians, 

Historical facts relating to, § 63, p. 642 
Laws and customs of, § 24 
liegal status, § 86 
Indisputability, § 9, p. 513 
Individual knowledge of facts, § 11 
Industrial board, record of, § 50, p. 619, n. 06 
Industrial depression, § 63, p. 647 
Industrial Insurance, § 29, p. 573 
Infection, danger of, § 79, p. 663, n. 96 
Inltials, 

Meaning of, § 68 
Omission of, § 64 

Initiative charters of clties or towns, § 35, p. 592 
Initiative measure, § 51 
Insects, § 87 

Insolvency, banks, § 29, p. 562 
Instincts, animals, § 87 
Insular possessions, § 34 

Insulation of electric power wires, § 29, p. 556, n. 
56 

Insurable interests, § 29, p. 570 
Insurance, § 29, p. 570 
Insurance commissioners, § 37, p. 596 
Records in oflSce of, § 36, n. 31 
Insurrections, § 62, pp. 639-642 
Interest, § 28, p. 544, n. 46 

Deposits in banks, § 29, p. 561 
Rates of, § 101, p. 707 
International law, § 26 
Internes, duties of, § 29, p. 549, n. 95 
Interrelated proceedings, records of, § 50, p. 625 
Intersecting streets, hazard presented by, § 95, p. 
693, n. 91 

Interstate commerce, 

American Express Company as engaging in, 
§ 29, p. 563, n. 33 

Railroads as engaged in, § 29, p. 565 
Interstate commerce commission, rules and reg- 
ulations and orders of, § 39, p. 601 
Interurban electric railroads, § 29, p. 563 
Intoxicating liquors, 

EfiFects of use of, § 79, p. 665 
Qualities of, § 75, p. 659 

Invalidity of statute shown by facts judicially 
noticed, § 13, p. 621 
Inventions, § 81, p. 671 

Matters considered in determining validity 
of, § 71, n. 47 

Investigation of facts, § 12, p, 517 
Investment trusts, § 29, p. 549 
Investments, § 28, p. 544, n. 46 
Banks, § 29, p. 561 

Irrigation, necessity for, § 29, p. 559; § 73 
Irrigation districts, boundaries of, § 33, p. 585 
Itinerant merchants, uninvited visitation of pri¬ 
vate bomes by, § 29, p. 550, n. 7 
Jail keepers, § 37, p. 597 
Jail limits, statutes establishing, § 40, n. 74 
Jerks and jars, incident to running of trains, § 
29, p. 567 

Jewelry business, § 29, p. 549 

Journais of legislature, § 43, 'pp. 607, 609 

Judges, § 48, p. 613 


Judicial notice—Continued, 

Judicial department, §§ 44-60, pp. 610-628 
Court papers, § pp. 619-628 
Districts, § 46 

Division of government into, § 34 
Jurisdictlon of court, § 45 
Organization of court, § 45 
Powers of court, § 45 
Records, § 50, pp. 619-628 
Sessions of court, § 47 
Terms of court, § 47 
Junk dealers, § 29, p. 549 
Jurisdiction, § 45 
Justices, § 48, p. 613 

Juvenile delinquency, problem of, § 80, p. 670, 
n. 41 
Kerosene, 

Explosive and inflammable character, § 76, 
p. 658, n. 71 
Use of, § 81, p. 673 
Kinds of Insurance, § 29, p. 573 
Labor forums for adjustment of labor disputes, 
establishment of, § 37, p. 595 
Labor relations, § 28, p. 645 
Labor union, § 63, p. 642 
Lakes, § 33, p. 577 
Land lots, area, § 63, n. 24 

Land office, records and documents of, § 36, n. 30 

Landmarks, § 32, n. 84 

Language, §§ 65-68, pp. 018-661 

Law merchant, § 25 

Law of forum, § 15 

Law of nations, § 26 

Laws of Israel, § 30 

Laws of nature, § 73 

League, quantity of land in, § 102 

Leases, § 28, p. 544 

Oil and gas industry, § 29, p. 555 
Legal days, § 100 
Legal phrases, meaning of, § 67 
Legal profession, § 29, p. 551 
Legislative committees, appointment, existence, 
and reports of, § 43, p. 608 
Legislative department, 

Division of government, § 34 
State or federal government, § 43, pp. 607- 
610 

Legislative joumals, § 43, p. 609 
Legislative notice distinguished, § 6 
Legislative policy, attempted amendment of stat¬ 
ute indicative of, § 16, p. 529 
Legislative resolutions, § 23 
Levees, necessity of, § 29, p. 566, n. 74 
Levy of taxes, § 54, p. 633 
Liability Insurance, § 29, p. 573 
Licenses, motor vehides, § 81, p. 677 
Lieutenant govemor, § 37, p. 596, n. 66 
Life, § 79, pp. 661-667 
Life Insurance, § 29, p. 573 
Lightning, § 75, p. 656, n. 67 
Lights, 

Automobiles, § 81, p. 675 
Rights to, § 95, p. 694 
Limit in respect of, § 9, p. 613 
Liquidation of national banks, § 29, p. 662, n. 21 
Literature, matters relating to, § 70 
Livery business, § 29, p. 660 
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Living costs, 

Olties, 8 96, p. 695 
Increase or decrease In, § 63, p. 647 
lioans, life Insurance policies, § 29, p. 572 
Loans and discounts, banks, § 29, p. 561 
liocal history, § 60 

Local officers or boards, acts, praetice, and pro- 
ceedings of, 8 40 

Local subdivislons of state, § 35, p. 590 
Locatlon, nation, States, and territorles, § 33, p. 
580 

Locomotives, § 81, p. 672 

Emission of sparks, § 29, p. 668 
Lots, § 33, pp. 585, 586 

Lottery evaslon, gift enterprises as, S 29, p, 652, 
n. 27 

Lower court, files of, § 60, p. 627 
Lumber industry, § 29, p. 650 
Lunch connters, § 29, p. 548 
Mail Service, § 52 

Maintenance of railroads, § 29, p. 566 
Manufactnring, § 29, p. 560 
Maps, § 33, p. ^6 
Maritime law, § 26 
Market value, § 101, p. 702 
iMarketing of f arm products, § 29, p. 558 
Marsbal, § 48, p. 615 
Masonic order, § 91, p. 688, n. 61 
Materiality of facts judicially noticed, § 13, p. 
520 

Matbematics, laws of, § 74 
Matters of law, § 12, p. 518 
Maturity of crops, § 29, p. 568 
Maximum and minimum weigbt, 8 102 
Meaning of language, 8 12, p. 518 
Meaning of words and phrases, 8 07 
Measures, 8 102 

Measuring by general knowledge of facts, 8 9i P» 
512 

Meat packing, 8 29, p. 550 

Mechanical devices, 8 71 

Mechanics, laws of, § 74 

Medical profession, § 29, p. 652 

Mendacity, 8 80, p, 671 

Mensuratlon, Science of, 8 102 

Mental disturbances, § 79, p. 664 

Mercantile agencies, § 29, p. 550 

Mercantile business hours, 8 28, p. 644, n. 46 

Merchandising business, 8 29, p. 650 

Meridian line, 8 53 

Meridians, 8 33, p. 581, n. 58 

Meteorological condition, § 73 

Metes and bounds, area of land within, § 102 

Method of transacting business, § 28, p. 543 

Methodist church, 8 93, n. 70 

Mildams, 8 81, p. 671, n. 60 

Military commanders, orders issued by, § 41 

Military equipment, value of, 8 101, p. 702, n. 90 

Milk, perishable nature, 8 76, p. 657, n. 69 

Milliners, § 29, p. 560 

Milling, § 29, p. 650 

Mines and mining, § 29, p. 664 

Economlc conditions afCecting, 8 63, p. 646 
Ministry, 8 29, p. 552 

Mode of aseertaining facts, 8 12, PP. 516-519 
Month, subdivision of year Into, § 100 
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Moon, changes of, § 100 
Moratoriums, bank moratorium, 8 41, n. 93 
Mormon church, 8 93, n. 70 
Mortality tables, § 99 

Genuineness and authoritativeness, § 719 
Mortgages, provisions or tncldents connected 
with, § 28, p. 546 
Mortuaries, 8 29, p. 548 
Motion picture industry, § 29, p. 650 
Motion to strike, presentation of fact by as in- 
sufiicient, § 13, p. 522, n. 79 
Motor cycles, § 81, p. 672 
Motor vehicle, 8 81, p. 674 
Motor vehicle carriers, 8 29, p. 563 
Mountains, § 33, p. 677 
Mules, kicking propensity, § 87, n, 69 
Munielpal Corporation, 8 33, p. 582 

Economlc conditions affectlng, § 63, p. 646 
Pact of incorporation, § 35, p. 592 
Matters relating to, § 35, p. 691 
Population, 8 98 

Bules and regulations of administrative 
bodies, 8 39, p. 600 
Mnnicipal court, § 27 . 

Municipal oflacers, legal powers of, 8 37, p. 598 
Munieipal ordlnances or by-law, § 27 
Discrimlnatory effect, 8 43, p. 609 
Muscle Shoais, govemment assumption of juris- 
diction over durlng World War, 8 62, p. 641 
Mutual Insurance eompanies, 8 29, p. 574 
Kames, 8 33, p. 585 
Association, § 89 
Corporation, 8 90 

Nation, States, and territorles, 8 33, p. 680 
National banks, 8 29, p. 560, n. 5 
National executive head, publlc acts of, 8 40 
Natural forces, 8 74 

Natural gas, use of as commodity, § 75, p. 668, 
n. 70 

Nature, §8 72-76, pp. 662-669 
Course and laws of, 8 73 
Nature and properties of, 8 75, p. 656, n. 69 
Nautical miles, § 102, n. 51 
Navigability of streams, 8 33, p. 579 
Navigable water, reference to determine charac¬ 
ter as, § 12, p. 517 

Necessity, doctrine as hased on, § 13, p. 519 
New trlal, records Judicially noticed in dealing 
with motions for, 8 50, p. 621 
Newspaper publishing, § 29, p. 550 
Noise, incident to running of trains, § 29, p. 567 
Nomenclature, governmental survey, 8 53 
Nontldal character of bays, rivers, etc., 8 33, p. 
579 

Notaries, 8 37, p. 596 
Seal of, 8 25 
Notoriety, 

Limitation to facts of general notoriety, 8 7 
Test of, 8 9, p. 613 
Nulsances, 8 81, p. 673 

Number of Judges in particular district, § 48, p. 
614 

Nurseries, § 29, p. 669 
Nnrsery business, 8 29, p. 561 
Nursing profession, § 29, p. 562 
Occupations, 8§ 28, 29, pp. 543-574 
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Odd Pellows, § 91, p. 688, n. 51 

Official proclamations, messages, and order, § 41 

Oil and gas industry, § 29, pp. 554, 555 

Omnibus lines, § 29, p. 563 

Open court, facts occurring in, § 49 

Operation of railroads, § 29, p. 567 

Opinions, § 50, p. 619, n. 96 

Optics, principies of, § 74, n. 61 

Ordinances, § 27 

Discriminatory effect, § 43, p. 609 
Organization of court, § 45 
OTerhead crossings, need for, § 94 
Overhead wires, Street railroads, § 29, p. 569, n. 7 
Painters, § 29, p. 551 
Panic, § 63, p. 647 

Pardon, § 13, p. 522, n. 80; § 40, n. 66; § 41 
Parimutuel betting, § 83, p. 30 
Parking of automobiles, § 81, p. 674, n. 1 
Areas for in cities, § 95, p. 694, n. 92 
Parliamentary law, matters of common knowl- 
edge concerning, § 14 
Partnersbips, § 77 
Passbooks, banks, § 29, p. 561 
Patent Office records.«§ 36, n. 31 
Paving, nature and use of, § 94, n. 77 
Pawnbrokers, § 29, p. 551 
Payment of tax, § 54, p. 634 
Peddlers, uninvited visitation of private homes 
by, § 29, p. 550, n. 7 
Penitentiary records, § 36, n. 31 
Periodicals, reference to, § 12, p. 517 
Perishable nature, vegetables, § 88 
Personal knowledge of judge, § 11 
Personal status, § 86 
Pests, § 87 

Plants, § 88 
Pbenomena, 

Animal life, § 87 
Human life, §§ 78-86, pp. 660-681 
Tegetable life, § 88 
Philately, § 83 
Photography, § 81, p. 673 
Phrases, meaning of, § 67 
Physlcs, laws of, § 74 
Physiology of man, § 79, p. 662 
Picketing, § 63, p. 643, n. 70 
Pinball machines, § 83, n. 27 
Ping pong, § 83 
Pistols, § 81, p. 671, n. 60 

Plea in abatement, records Judicially noticed in 
dealing with, § 50, p. 621 
Pleadings, § 50, p. 619, n. 96 

Necessity of alleging facts judicially noticed, 
§ 13, p. 521 

Plumbing business, § 29, p. 551 
Pneumonia, § 79, p. 663, n. 96 
Poison ivy, § 88, n. 82 
Police power, § 40, n. 76 
Policeman, § 37, p. 599 

Private railroad policemen, § 29, p. 569 
Polides of Insurance, matters relating to, § 29, 
p, 672 

Political action in foreign affairs, § 63, p. 642 
Politlcal parties, historical facts relating to, § 61 
Political subdivisions, § 33, p. 580; § 35, pp. 
590-593 
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Pontoons as not cargo-bearing hulls, § 29, p. 553, 
n. 29 

Poor relief, steps taken to provide, § 63, p. 646 

Population of districts, § 98 

Ports of entry, foreign govemments, § 55 

Position of public officer, § 37, pp. 594-598 

Post-harvest season, § 73, n. 54 

Post offices, § 52 

Potatoes, decay, § 88 

Poultry, § 29, p. 559 

Power-driven saws, § 81, p. 672 

Powers of court, § 45 

Practice, § 49 

Practice of public offlcers, § 40 
Premiums for insurance, liability for, § 29, p. 
572, n. 24 

Presentation of fact, § 13, p. 522 
President of United States, 

Powers and duties of, § 37, p. 595 
Proclamations and orders issued by, § 41 
Signature and seal of, § 38 
Prevailing custom, § 30 
Primary elections, dates of holding, § 51 
Printers’ marks, § 68 
Prior appeal, record on, § 50, p. 621 
Prior judicial knowledge, § 10 
Prisons, location of, § 33, p. 589 
Private concems, § 86 
Private statutes, § 22 
Procedure, § 49 

Proceedings of public officers, § 40 
Process, officers for Service of, § 48, p. 615 
Proclamations, official proclamations, § 41 
Production of food products, § 29, p. 551 
Professions, § 29, p. 551 

Proof is not required of facts judicially noticed, 
§ 13, p. 519 

Proof readers, marks used by, § 68 
Propensities, 

Animals, § 87 
Human beings, § 80, p. 668 
Properties of matter, § 75, pp. 656-659 
Property restrictions, cities and towns, § 95, p. 
694 

Propositions, elections on, § 51 
Prosecuting attorneys, § 48, p. 615 
Protestant Episcopal church, § 93, n. 70 
Provinces, laws of, § 18 
Public activities, § 34 
Public buildings, location of, § 33, p. 588 
Public documents, reference to, § 12, p. 517 
Public improvements, § 34 
Public institutions, § 34 
Public lands, matters pertaining to, § 34 
Public means of transportation, existence and 
location of, § 33, p. 588 
Public officers, 

Acts of, § 40 

Performance of duties, § 40 

Position and authority, § 37, pp. 694r-598 

Practice of, § 40 

Proceedings of, § 40 

Signatures of, § 38 

Public policy, statute evidendng, § 16, p. 530 
Public records, § 36 

limitation to facts evidenced by, § 7 
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Public Service commission, files of, § 36, n, 31 
Public statutes, § 16, p. 525-632 
Sister States or terrltories, § 19 
Public surveys, § 53 
Public travel, § 29, p. 564 
Public Utilities, § 29, p. 555 

Public Works, contracts respecting, § 28, p. 646 
Publication of statute, § 16, p. 529 
Publications, oflBcial publications, § 42 
Qualities of matter, § 75, pp. 656-659 
Quarter sectioii of land, amount of, § 53, n. 24 
Quasi judicial bodies, tenns and sessions of, § 47 
Quicklime, deleterious eflCect of, § 79, p. 662, n. 
95 

Quieting title, cost in action of, § 49, n. 89 

Quorum, Circuit judges, § 48, p. 614, n. 15 

Rabies, § 79, p. 663, n. 96 

Racial status or conditions, § 86 

Racket, slang meaning of term, § 67, n. 19 

Radio broadcasting, § 29, p. 552 

Radios, § 81, p. 672 

Railroad commission, acts of, § 39, p. 602 
Rallroad rate base, items ineluded by Interstate 
commerce commission in, § 39, p. 602 
Railroad station, § 33, p. 588 
Railroads, 

Economic conditions aflFecting, § 63, p- 646 
Government management and operation dui> 
ing World War, § 62, p. 641 
Historical facts relating to, § 63, p. 642, n. 
57 

Matters relating to, § 29, p. 564 
Telegrapli as necessary for operation of, § 
29, p. 557 

Rainfall, average of, § 73 

Rapid transit, public demand and necessity for, 
§ 29, p. 564 
Rates, 

Insurance, § 29, p. 570 
Railroads, § 29, p. 565 
Ratiflcation, treaties, § 57 
Reactlon time, § 79, p. 662, n. 95 
Real estate, value of, § 101, p. 703 
Real estate business, § 29, p. 552 
Receivers, § 48, p. 616 

Receivership, business as rarely survivlng, § 28, 
p. 543, n. 44 

Records of courts, § 50, pp. 619-628 
Recreations, | 83 
Red Cross, § 91, p. 688, n. 51 
Red International Labor Union, program of, § 61 
Redemption proceedings, § 50, p. 622, n. 26 
Referees, § 48, p. 614, n. 25 
Reference to authenticated' public documents, § 
12, p. 517 

Reference to dictionary, etc., facts ascertained by, 
§ 9, p. 512 

Refiection of ligbt, § 74, n. 65 
Refreshing memory, reference to books for pur- 
pose of, § 12, p. 518 
Refrigerators, § 81, p. 672 
Registered mail, § 52 
Registers, 

County, § 37, p. 697 
Land office, § 37, p. 596 


Judicial notice—Continued, 

Registration, registration of voters, matters re¬ 
lating to, § 51 

Relevancy of facts, § 13, p. 520 
Religious coiporation, § 91, p. 688 
Religious denomination, Consulting Standard 
Works of authority on, § 12, p. 517, n, 15 
Religious emotions, § 80, p. 668, n. 26 
Religious matters, § 93 
Religious organizations, customs of, § 30 
Rental value, § 101, p. 703, n. 96 
Renewal of Insurance policies, § 29, p^ 572 
Repeal, 

Ordinances, § 27 
Statutory provision, § 16, p. 529 
Reports of commissions to congress, § 43, p. 607 
Reports of federal and state executive depart- 
ments, § 42 

Res judicata, application of rule of, § 50, p. 626 
Residence, 

Corporation, § 90 
Federal officers, § 37, p. 595 
Public officer, § 37, p. 595 

Residential property, value, § 101, p. 704, n. 98 
Restaurant business, $ 29, p. 552 
Retail business, § 29, p. 652 

Retired federal judges, matters pertaining to, § 
48, p. 614 

Revenue, facts relating to, § 54, pp. 632-635 
Risks acceptable by Insurance companies, § 29, 
p. 571 

Rivers, § 33, p. 577 

Reference to determlne navigable character, 
§ 12, p. 617 

Road improvement distrlcts, boundaries of, § 33, 
p. 585 

Roads, matters relating to, § 94 
Rodeo parade, § 83, p. 22 
Roller coaster, § 83 
Roman CathoUc church, § 93, n. 70 
Routes of railroads, § 29, p. 565 
Royalty rights, oil and gas industry, § 29, p. 655 
Rules and regulations, administrative officers, § 
39, pp. 599-602 
Rules of practice, § 49 
Hural conditions, § 95, pp. 692-695 
Sabbath, working on, § 28, p. 545 
Safe deposit boxes, uses made of, § 29, p. 561 
Salaries, judges, § 48, p. 613 
Sales, 

Automobiles, § 81, p. 676 
Contracts of, § 28, p. 644 
Salesmen, § 29, p. 553 
San Diego Mlsslon, § 34, n. 3 
Savings banks, powers and functions of, § 29, p. 
560, n. 5 

Sawed-oflP shotguns, § 81, p. 671, n. 60 
Schedule of rates, carrlers, § 29, p. 566 
School and school distrlcts, populatlon of, § 98 
School buses, § 96 
School matters, § 96 

Schoolhouses, location of, § 33, p. 589 
Scientific facts, § 76 
Scientific tenns, § 67 

Reference to dictlonaries and encycl(^edias 
for definition of, § 12, p. 519 
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Scire facias to reyive judgment, original record 
judicially noticed, § 50, p. 622 
Screens, § 81, p. 672 

Sea level, reference to elevations as height above, 
§ 33, p. 580 
Seal, 

Corporations or associations, § 91, p. 687 

Courts, § 45 

Government, § 56 

Notary public, | 25 

State, § 38 

Seasonal employment, 

Ooal mining, § 29, p. 554, n. 41 
Mining industry, § 29, p. 554, n. 42 
Seasonal sbut downs in particular Industries, § 
63, p. 646 

Secretary of State, § 37, p. 596 

Records in ofiSce of, § 36, n. 30 
Self-evident matter, § 13, p. 522 
Self-preservation, instinct of, § 80, p. 669, n. 80 
Senate documents, § 43, p. 607 
Sensibilities, § 80, p. 667 
Sentiments, human beings, § 80, p. 667 
Service of process, officers appointed for, § 48, 
p. 615 

Services, value of, § 101, p. 706 
Sessions, 

Courts, § 47 
Legislature, § 43, p. 607 

Settlement of causes assigned for trial, § 49, n. 89 
Sewing machines, § 81, p. 672 
Sheep raising, § 29, p. 559 
Sberiff, § 48, p. 616 

Shifting gears, automobiles, § 81, p. 676 

Sbipping, § 29, p. 653 

Shoe shining parior, § 29, p. 647 

Shovels, § 81, p. 672 

Sbows, § 83 

Sidewalks, matters pertaining to, § 95, p. 693 
Signature^ 

Attomeys at law, § 48, p. 616 
Oourt official, § 48, p. 614 
Judges, § 48, p. 613 
Public oflScers, § 38 
Silicosis, § 79, p. 663, n. 96 
Sister States, 

Acts of officer of, § 40 
Laws of, § 18 
Public statute, § 19 

Rule of common law or statutory law in 
force in, § 11 
Sovereignty, § 35, p. 591 
Unwritten law, § 20 
Skidding, automobiles, § 81, p. 676, n. 7 
Stiing, § 83 
Skill, matters of, § 71 

Slsyline Drive, Shenandoah National Park, § 94, 
n. 75 

Slang words or expressions, § 67 

Sleigbs, § 81, p. 672 

Slot machines, § 83, n. 27 

Smallpox, § 79, p. 663, n. 96 

Smoke, incident to running of trains, § 29, p. 567 

Snowplow, § 81, p. 672 

Social customs, § 82 

Sociallst party, § 61, n. 16 


Judicial notice—Continued, 

Soil conditions, § 32 

Solicitors, uninvited visitation of homes by, § 2y, 
p. 550, n. 7 
Solvency, § 86, n. 54 
Foreign state, § 55 
Source of knowledge, § 12, p. 516 
Southern rate book, § 39, p. 602 
Sovereignty, sister state, § 35, p. 591 
Spark arresters, use of on railroads, § 29, p. 568 
Sparks, locomotlves as emitting, § 29, p. 568 
Special election, date of, § 51 
Special judge, § 48, p. 614 
Special sessions of legislature, § 43, p. 608 
Special tribunals authorized to make use of doc- 
trlne, § 13, p. 521 
Speed, 

Automobiles, § 81, p. 676 
Trains, § 29, p. 568 
Speedometers, § 81, p. 676 
Sports, facts relating to, § 83 
Spur tracks, § 29, p. 566, n. 74 
Stamp collecting, § 83 

Standard of prudent business methods, § 28, p. 
543 

Standard time, § 100 
Standards of care, § 31 

Stare decisis, prior decision establishing, § 50, 

p. 626 

State auditors, § 37, p. 596 
State board, creation of, § 37, p. 597 
State documents, reference to, § 12, p. 518 
State legislature, existence of, § 43, p. 607 
State officers and boards, § 37, p. 596 
State prison, location of, § 33, p. 589 
States, 

Bxecutive of, § 37, p. 596 
History of, § 59 

Local subdivisions of, § 35, p. 590 
Population of, § 98 

Rules and regulatione of department, § 39, 

p. 600 

Seal of, § 38 
Statistics, post 
Statutory provisione, post 
Stenography, § 29, p. 553 
Stipulatione, § 13, p. 523 

Federal trades commission, § 40, n. 67 
Stock exchanges, § 29, p. 553 
Stock market crash, § 63, p. 647, n. 99 
Stockyards, § 29, p. 553 

Stopping distance, automobile, § 81, p. 677, n. 12 

Stoves, § 81, p. 672 

Streams, § 33, p. 577 

Street railroads, § 29, p. 569 

Streets, matters pertaining to, § 95, p. 693 

Streets and Street numbere, § 33, p. 585 

Subwaye, § 29, p. 563 

Tumstile gates, § 29, p. 563, n. 37 
Succession to office, state officers, § 37, p. 596 
Successive adjudication of water rights, original 
record, § 50, p. 623 

Sugar, wartime control of sales and consumption 
of, § 62, p. 641 

Suggestion of fact, § 13, p. 522 
Suicide, § 79, p. 664, n. 99 
Suit cases, § 81, p. 671, n. 60 
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Summer resorts, § 96, p. 694, n. 94 
Stimmons, § 50, p. 620, n. 96 
Sun time, § 100 
Siinday, § 100, n. 61 

Working on, § 28, p. 645 

Sunrise or sunset, reference to almanac or calen- 
dar to determine, § 12, p. 619 
Superseded treatles, § 57 
Supervisors, county, § 37, p. 697 
Supplementary proceedings, records, § 50, p. 620 
Suspension of statute, § 16, p. 629 
Surety buslness, § 29, p. 653 
Surgical operation, charge for, § 101, p. 707 
Surrender value of life pollcies, § 29, p. 672 
Surveyors, § 29, p. 553 
Surveys, 

Lots and blocks in streets and cities, § 33, 

p. 686 

Public or govemmental surveys, § 53 
Symbols, meaning of, J 68 
Sypbilis, 

Seriousness of disease, § 79, p. 667 
“606” as name frequently used for salvarsan 
as speclflc for, § 67, n. 12 
Tallorlng, § 29, p. 553 

TarifiP commisslon, personnel of, § 37, p. 595 

Tax anticipation warrants, § 54, p. 634 

Tax collectors and otber tax officials, § 37, p. 697 

Tax deeds, § 54, p. 635, n. 55 

Taxation, matters relating to, § 54, pp, 632-636 

Taxicabs, § 29, p. 653 

Telepbone and telegrapli companles, § 29, p. 556 
Telepbone Communications, transaction of busi- 
ness by, § 28, p. 643, m 44 
Telepbones, § 81, p. 672. 

Tenement houses, § 29, p. 549 
Term of court, § 47 
Term of oflSlce, 

Clerks of court, § 48, p. 615 
Judges, § 48, p. 613 
Prosecuting attomey, § 48, p. 616 
State officers, § 37, p, 597 
Termini of railroads, § 33, p. 588 
Termlnology, § 6 

Particular trade or business, § 67 
Territories, 

History of, § 69 
Laws of, § 18 

Test in detennining, $ 9, p. 613 
Testimonium clauses, for, § 28, p. 544, n. 52 
Textbooks, reference to, § 12, p. 518 
Tbanksglving Day, proclamation establisbing, § 
41, n. 94 
Tbistles, § 88 

Tickets, railroads, § 29, p. 566 

Tidal character of bays, rivers, etc., § 33, p. 679 

Tides, § 73, n. 61 

Tlmberlands, value, § 101, p. 703, n. 97 
Time, § 100 . ^ ^ , 

Resort to almanac or calendar in determining, 
§ 12, p. 619 

Tires, serial or manufacturer*s number, § 81, p. 
677 

Title Insurance, § 29, p. 574 


Judidal notice—Continued, 

Tobacco, cultivation of, § 29, p. 659 
Topograpby, § 32 

Land surveyed, § 53 

Tourist camps, prevalence of, § 29, p. 649, n. 96 
Tow-boats, hiring of, § 29, p. 663, n. 29 
Town officers, § 37, p. 598 
Township, § p. 584 
Population, § 98 

Tract book, government surveys, § 53, n. 23 
Trade usage, § 30 
Traffic conditions, § 94; § 95, p. 693 
Train dispatcbers, § 29, p. 569, n. 3 
Trains, inddents to running of, § 29, p. 567 
Transient vendors of merchandise, iminvited visi- 
tation of private bomes by, § 29, p. 550, il 7 
Translation of language^ § 12, p. 518 
Translator, appointment of official translator, § 
40, n. 70 

Trani^ortation, existence and location of public 
means of, § 33, p. 588 
Transportation of property, § 29, p. 564 
Trapdoors and sidewalks, § 81, p. 673 
Trapping of fur-bearing animals, § 29, p. 653 
Treasurers, county, § 37, p. 598 
Treaties, § 57 

Proclamations conceming, § 41 
Trees, § 88 

Trustees, city or town, § 37, p. 598 
Tuberculosis, facts relating to, § 79, p. 666. 
Tumstile gates, subways, § 29, p. 563, n. 37 
Twiligbt, § 100 
Typewriters, § 81, p. 672 
Uncertainty of outcome of litigation, § 49, n. 89 
TJncontroverted facts, § 13, p. 523 
Undertakers, § 29, p. 654 
Unemployment, § 63, p. 647 
Unfenced flelds, difficulty in estimating area, § 
102 

United States, boundaries of, § 33, p. 680 
United States army, regulatlons of, § 39, p. 600 
United States marsbal, § 48, p. 615 
United States supreme court, law of forum, § 15 
Units of distance, § 102 
Unwritten law, 

Forum, § 17 
Sister States, § 20 

Urban conditions, § 96, pp. 692-605 

Usages, § 30 

Use of, § 13, pp. 519-623 

Used machinery, § 81, p. 671, n. 60 

Vaccination, facts relating to, § 79, p. 664, n. 98 

Values, § 101, pp. 701-707 

Variation of weather, § 73 

Venereal diseases, § 79, p. 667 

Veradty, § 80, p. 671 

Vice admiralty courts, seal of, § 46 

Villages, § 33, p. 682 

Visibility, § 100 

Vision, facts relating to, § 79, p. 667 
Vivisection, opposition to, § 80, p. 668, n. 26 
Voice, identlfllcation of individual voice, § 79, 
p. 662, n. 95 
Voting macbine, § 51 

Wages, matters of common knowledge relating to, 
§ 28, p. 645 


1243 



INDEX TO EVIDENCE 


.rudicial notiee—Continued, 

Wars, § 62, pp. 63^-642 

Proclamation of president of existence of 
state of, § 41 
Wards, § 33, p. 584 
TVareliouses, § 29, p. 549 
Washing machines, § 81, p. 672 
Waste of gas, necessity of preventing, § 29, p. 555 
Watches, § 81, p. 672 

Water, nature and property of, § 75, p. 656, n. 69 

TTater companies, § 29, pp. 553, 656 

Water containers, § 81, p. 672 

Watery soft rot, § 88, n. 84 

Weeds, § 88 

Weeks, § 100 

Welghts and measures, § 102 
Wheat, 

Cultivation of, § 29, p. 559 
Market price of, § 101, p. 705 
Wholesale dealers, § 29, p. 553 
Wlld animals, § 87 
Winds, § 73, n. 54 

Women, senslbility to exposure of person, § 80, p. 
671 

Words and phrases, meaning of, § 67 
Worknien*s compensation, § 28, p. 545 
Workmen’s compensation policies, § 29, p. 574 
World War, § 62, p. 640 
Wrestling, § 83 
Wrlngers, § 81, p. 672, n. 67 
Writers, marks used hy, § 68 
X-ray photographs, taking of in hospitals, § 29, 
p. 549, n. 95 

X-rays, use of, § 81, p. 673 
Yachting, § 83 

Y. M. C. A., § 91, p. 688, n. 61 
Young persons, facts relating to, § 80, p. 670 
judicial proof, deflned, § 4 

Judicial records and proceedings, §§ 629-636, pp. 479- 
489 

Abbreviations in docket entries, admissibility as 
affected, § 632 
Admissibility, § 629 

Aiding by recitals in other parts of record, §§ 
765, 873 

Alteration, admissibility as affected, § 647 
Assignment of judgment, § 633, p. 484 
Attestation, form of, § 665, p. 531 
Authentication, § 634; §§ 662-667, pp. 517-521 
Admissibility, § 652 

Errors in transcript as aflfecting, § 657 
Examined copy, § 655 
Incomplete copy, § 656 
Omlssions in transcript as affecting, § 
657 

Sworn copy, § 655 
Proof by, § 629 

Attestation by clerk, sister state, § 670, p. 538 

Certified copies, § 665, p. 530 

Clerical en*ors in transcript, § 67 

Defective records or copies, § 672 

Federal courts, § 666 

Federal statutes, § 670, pp. 537-540 

Foreign countries, § 675 

Incomplete records, § 672 

Mode of, § 669 

Proof by authenticated copies, § 629 


Judicial records and proceedings—Continued, 

Authentication—Continued, 

Sister state, § 668 

Federal statutes, § 670, pp. 537-640 
Subject matter of, § 671 
Best evidence rule, application of, §§ 807, 809 
Bilis of exceptions as forming part of record, § 
633, p. 484 

Certificates of fact or conclusion from record, 
admissibility, § 629 
Certification, § 665, pp. 539-533 
Detached papers, § 665, p. 632 
Form of, § 665, p. 531 

Identification of record certified, § 665, p. 532 
Mode, § 669 

Eecital of ofidcial character, § 665, p. 631 
Sister state, § 668 

Federal statutes, § 670, p. 638 
' Verification of certified exemplification, § 665, 
p. 632 

Certified copies, admissibility, office copies, § 654 
Clerical errors, parol evidence as admissible to 
correct, § 934 

Clerk*s appointment of deputies, § 633, p. 484 
Clerks of court, certification of copy, § 665, p. 
530 

Collateral papers incidentally connected, § 633, p. 
484 

Competency, § 629 
Conclusiveness, § 765 
Copies, conclusiveness, § 773 
Deeds, authentication when becoming, § 671 
Defective records or copies, authentication, § 672 
Deputy clerks, certified copies by, § 665, p. 530 
Detached papers, certification of, § 665, p. 532 
Docket entries, § 632 

Erasures on certificate authentlcating, sister 
state, admissibility as affected, § 669 
Errors in transcript of, admissibility as affected, 
§ 657 

Examined copies, inadmissibility, § 655 
Sister state, § 669 

Execution, judgment on whlch founded as re- 
quired to accompany, § 647 
Exemplification, § 665, pp, 530-533 
Detached papers, § 665, p. 532 
Identification of records certified, § 655, p. 
532 

Verification of certified exemplification, § 655, 
p. 532 

Verity as imported, § 773 
Bxemplified copies, admissibility to prove, § 663 
Federal courts, authentication, § 666 
Federal statutes, authentication under, § 670, pp. 
537-540 

Subject matter of, § 671 

Foreign countries, authenticated copies of as orig- 
inal, § 675 

Foreign courts, competency, § 629 
Form of attestation, certificate as to, records 
of sister state, § 670, p. 539 
Form of attestation or certification, § 665, p. 
530 

Genuineness, prima facie proof of, § 634 
Grand jury, notes made by, § 632 
Hearsay, exclusion of entries as, § 632 
Identity, prima facie proof of, § 634 
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Impeachment, recital in different part of rec- 
ord, § 765 

Impeachment by other parts of record, § 873 
Incomplete copies, admissibility of, § 666 
Incomplete records or copies, 

Admissibility, § 647 
Anthentication, § 672 
Inferences from, § 765 
Inferior courts, § 629 
Anthentication, § 635 
Judgment or decree of, § 647 
Judges, anthentication of certified copy of, § 665, 
p. 531 

Judgment entry and minutes, § 632 
Jurisdiction, lack of, § 636 
Justice courts, § 631 
Anthentication, 

Records, § 635 
Sister state, § 671 

Lack of jurisdiction, admissibility to Show, J 636 
Master’s report, § 633, p. 484 
Matters as to which admissible for, § 636 
Matters Included in record, § 633, pp. 483-486 
Minutes, admissibility, § 632 
Mode of authentication, sister state, § 669 
Notes of judge, § 632 
OflSce copies, admissibility, § 654 
Officers authorized to give certified copies of, § 
665, p. 530 

Omissions in transcript of, admissibility as af- 
fected, § 657 

Opinion of court, admissibility, § 633, p. 484 
Ordinary, § 630 

Original detached papers, admissibility, § 632 
Original record or copy, proof of, § 629 
Orphans’ courts, authenticated copies of records, 
§ 652 

Parol or extrinsic evidence as to, § 809, pp. 737- 
741 

Admissibility, § 931 

Admissibility to support denial of existence 
of, § 875 

Application of rule excluding, §§ 865^75, pp. 
797-804 

Collateral proceedings, § 865 
Controversies involving strangers or third 
parties, § 861, p. 795 

Matters not protected by rule excluding, § 
874 

Rule, aiding in construction of, § 959, p. 896 
Pleadings, §§ 301-306, pp. 1071-1083 
Admissibility, § 633, p. 485 
Police blotter, entries on, § 632 
Portion of record, admission of, § 647 
Presumptions, rogularity of, § 145, pp. 792-798 
Prima facie proof of identity, § 634 
Primary evidence, character of, § 648 
Prior or coiitemporaneous agreements collateral 
to, parol evidence as to, § 1003, p. 998 
Probate courts, § 630 

Authenticated copies of records, § 652 
Authentication .of, sister state, § 671 
Probative value, admissibility as dependent on, § 
629 

Produclion of entire record, necessity of, § 647 
Recitals as to pendency of suit, § 636 


Judicial records and proceedings—Continued* 

Recitals in judgment, effect of, § 647 
Relevancy, § 629 
Returns, § 633, p. 484 
Seal, eertiflcation under, § 665, p. 531 
Sister state, § 670, p. 539 
Secondary evidence. 

Character of, § 648 

Loss or destruction as ground for admission, 
§ 827 

Admissibility of evidence as to, § 841 
Sister state, 

Admissibility, § 669 
Authentication of, 

Chancery court, § 671 

Federal statutes, § 670, pp. 537-540 

Probate court, § 671 

Certification, federal statutes, § 670, p. 538 
Ponn of attestation, certificate as to, § 670, 
p. 539 

Surrogates* courts, authenticated copies of rec¬ 
ords as admissible, § 652 
Sworn copies, admissibility, § 655 
Sister state, § 669 

Terms of judgment, admissibility to show, § 636 
Time of judgment, admissibility to show, § 636 
Transcript errors or omissions in as aflFecting 
admissibility, § 667 

Verified pleadings, admissibility, § 633, p. 485 
Verity as imported, § 633, p. 483; g 765 
Void proceedings, § 629 
Writs, § 633, p. 484 
Judicial sales, 

Parol or extrinsic evidence, 

Admissibility to vary records of, § 870, p. 
800 

Varying deeds given at, § 915 
Presumptions, regularity in conduct of, § 146, p. 
824 

Junk dealers, judicial notice respectlng, § 29, p. 549 
Jurisdiction, 

Judicial notice of, § 45 

Judicial records, admissibility to show lack of, 
§ 636 

Parol or extrinsic evidence, admissibility on 
question of, § 872 

Presumptions, continuance of facts of, § 124, p. 
738 

Jury, 

Oommissionens, presumptions, regularity of of- 
ficial acts, § 146, p. 814 
Handwriting, comparison of, § 613 
Opinion evidence, admission as invasion of prov- 
ince of jury, § 446 
Presumptions, 

Character of jurors, § 122, n. 67 
Qualiflcations of jurors, § 145, p. 797 
Questions, 

Book accounts, degree of credit given to, § 
768 

Disputable presumptions creating, § 119, n. 37 
Documentary evidence, genuineness of execu- 
tion of, § 625 
Bxpert testimony, 

Credibility of witnesses, § 569, p. 390 
Value, weight accorded to, § 569, p. 405 
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Jury—Continued, 

Questions—Continued, 

Handwritings, comparison, probative force of 
evidence, § 621 

Letters, foundation for admission, § 706, p. 
608 

Opinion evidence, 

Determination as to competency of wit- 
ness, § 458, p. 97 
Weight given to, § 567, p. 378 
Parol or extiinsic evidence, completeness of 
agreement, § 1013, p. 1030 
Secondary evidence, 

Existence, execution, or genuineness of 
original instrument, § 836, p. 765 
Loss or destruction of primai^y evidence 
as ground for admission, § 842, p. 
772 

Telegrams, foundation for admission, § 706, 
p. 606 

Roll, Public record or document, admissibility as, 
§ 637, n. 6 

Justices of the peace, 

Autbentication of records, § 635 
Sister state, § 671 

Best evidence rule, application proceedings be- 
fore, § 809, p. 740 

Certification, records of, § 665, p. 532 
Bocket entries, admissibility, § 632 

Authenticated copies, sister state, § 669, n. 97 
Examined copies, proof of proceedings by, § 671 
Bxemplification, records of, § 665, p. 632 
Porm of certification, records of, § 665, p. 532 
Judicial notice of, § 48, p. 613 
Mode of certification, records of, § 665, p. 532 
Omissions from docket, parol or extrinsic evi¬ 
dence as admissible in case of, § 867 
Parol or extrinsic evidence, 

Admissibility in proceedings before, § 809, p. 
740 

Application of rule excluding to records of, 

§ 867 
Presumptions, 

Regularity of election or appointment, § 138 
Regularity of oflacial acts, § 146, p. 817 
Records of, admissibility, § 631 
Seal, autbentication of transcript of proceedings 
under, § 665, p. 533 
Sister state, 

Authenticated copies of docket entries as ad¬ 
missible, § 669, n. 97 
Autbentication of records, § 671 
Swom copies, 

Entries in docket of, admissibility, § 652 
Proceedings proved by, § 671 
Jnstification, conclusion of witness as to, admissibil¬ 
ity, § 453, p. 91 

Juvenile courts, parol or extrinsic evidence, appli¬ 
cation of rule excluding to judgment of, § 865, 
n. 68 

Juvenile delinquency, judicial notice, problem of, § 
80, p. 670, n. 41 
Kerosene, judicial notice, 

Explosive and inflammable character, § 75 p 
658, n. 71 

Use of, § 81, p. 673 


- Knowledge, 

Admissions as to, § 291, p. 1051 
Burden of evidence as affected by peculiar knowl¬ 
edge, § 113 

Oircumstantial evidence, establlshment by, § 1039, 
p. 1100, n. 17 
Declarations, 

Admissibility of statements as to existence 
or absence, § 257 

Interest, admission of defendant of, § 220 
Necessity of, 

Matters of public and general interest, 
§ 235 

Pedigree, § 228 
Rejection for lack of, § 214 
Expert testimony, value as dependent on, § 569, 
p. 394 

Facts, presumptions as to, § 150, p. 834 
Letters, admission as evidence of, § 703, p. 603 
Newspapers, admissibility to Impute, § 726 
Opinion evidence, 

Consideration in determining value of opin¬ 
ion, § 567, p. 379 

Statements made from knowledge, § 448, p, 
85 

Witness, § 510, p. 184 
Relevancy, evidence, § 178 
Similar acts or occurrences, relevancy on ques- 
tion of, § 580 

Telegrams, admission as evidence of, § 703. p. 
603 

Labeis, best evidence rule, application of, § 792, p. 
724 

Labor fonims, judicial notice, establisbment of, § 37, 
p. 695 

Labor relations, judicial notice as to, § 28, p. 545 
Labor unions, judicial notice of, § 63, p. 642 
Laboratory records, admissibility, § 732, p. 646, n. 7 
Laboratory tests, expert testimony, conflict in respect 
of, § 572, p. 425 

Laches, letters or telegrams, admission as evidence of, 
§ 703, p. 603 

Ladders, expert testimony as to, § 533, p. 236 

Lakes, judicial notice, § 33, p. 577 

Land certificates, ancient documents, admissibility as, 

$ 746, p. 663 

Land commissioners, presumptions, regularity of oflfi- 
cial acts, § 146, p. 814 
Land lots, judicial notice, area, § 53, n. 24 
Land ofiice, judicial notice, records and documents of, 

§ 36, n. 30 
Land oflSce records, 

Admissibility as official record, § 639 
Authenticated copies of, admissibility, § 658 
Best evidence of, § 808 
Custodian, certification by, § 664 
Oflacial document, admissibility as, autbentication. 

§ 643, p. 507 

Parol or extrinsic evidence, 

Admissibility as to facts contalned therein, 

§ 808 

Oontradlction or impeachment by, § 884 
Mistakes in, § 978, p. 939 

Secondary evidence, loss or destruction of as 
ground for admission, § 827 
Translated copies of, certification, § 664 
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Landlng certificate, deportation proceedlngs, admissi- i 
bility as oflfiicial document, § 640, n. S7 
Landlord and tenant, 

Admissions, competency of landlord’s admission 
against tenant, § 326 

Oonclusion of witness as to existence of tenancy, 
admissibility, § 463, p. 91 
Leases, post 

Presumptions, continuance of relationship, § 124, 
p. 742 

Landmarks, judicial notice of, § 32, n. 84 
Landowners, declaratione against interest, admissibili¬ 
ty, § 219, p. 964 

Language, judicial notice in rei^ct of, §§ 65-69, pp. 
648-661 

Latent ambiguity, parol or extrinsic evidence, explana- 
tion of, § 961, p. 915 

Lateral support, expert testimony as to, § 629, n. 98 
Law commentarios and reports, admissibility in evi¬ 
dence, § 722 

Law enforcement, presumptions relatlng to, $ 150, p. 
844 

Law merebant, 

Judicial notice taken of, § 25 
Presumptions as to, sister state, § 133, p. 764 
Law of forum, judicial notice of, § 15 
Unwritten law, § 17 
Law of nations, judicial notice of, § 26 
Laws, 

Admissibility, § 628 

Expert testimony as to, § 532 

Opinion evidence relatlng to, skilled wltnesses, 

§ 479 

Presumptions of, § 117 

Olassificatlon as presumption of, § 116 
Continuance in effect, § 124, p. 744 
Knowledge of, § 132, pp. 751-761 
Laws of Israel, judicial notice of, § 30 
Lay witnesses. See Opinion evidaice, post 
Leading questlons, 

Expert testimony, § 551, p. 357 
Probative value of answers to, § 1036 
League, judicial notice, quantity of land in, § 102 
Leaming, presumptions as to, § 147 
Leasehold interest, parol or extrinsic evidence as ad- 
missible to show meaning of term, § 962, p. 922 
X^eases 

Admissibility, § 732, p. 642 

Ancient documents, admissibility as, § 746, p. 663 

Judicial notice, § 28, p. 644 

Oil and gas industry, § 29, p. 666 
Parol or extrinsic evidence, §§ 918, 919; § 1096, 
p. 1013. 

Admissibility to sbow terms of, § 797 
Collateral agreements respecting, § 1003, p. 
994 

Oonditions, admissibility to attacb, § 940 
Oonsideration, § 962, p. 883 
Controversies involving strangers or tbird 
parties, § 861, p. 795 
Delivery on condition, § 940 
Descriptlon of premises, § 919 
Bntire agreement not expreaBed in insrru- 
ment, § 1013, p. 1033 
Eixtures, § 1003, p. 996 
Fraud in connection witb, $ 979, p. 951 


Leases—Continued, 

Parol or extrinsic evidence—Continued, 

Identification of property covered by, § 1007, 
p. 1019 

Identity of premises, § 919 
Improvements, § 1003, p. 996 
Mistakes shown by, § 978, p. 940 
Eent, § 919 

Repairs, S 1003, p. 996 
Time, § 797 
Transfer, § 797 
Warranty, § 919 

Secondary evidence, loss or destruction of as 
grounds for admission, § 826 
Ledgers, books of account kept in form of, admissi¬ 
bility, § 685, p. 560 
Legal days, judicial notice of, § 100 
Legal effect of instrument, parol or extrinsic evidence 
as admissible to defeat, modify, or vary, §§ 852- 
858, pp. 788-791 
Legal evidence, 

Circumstantial evidence as, § 161, n. 38 
Defined, § 2 

Legal bolidays, presumptions, knowledge of, § 132, 
p. 758 

Legal matters, expert testimony as to, § 532 
Legal phrases, judicial notice, meaning of, § 67 
Legal presumptions, guidance of trial court, § 117 
Legal process, conclusion of witness as to regularity 
of, admissibility, § 453, p. 92 
Legal profession, judicial notice, § 29, p. 651 
Legal representatives, parol or extrinsic evidence as 
admissible to show meaning of term, § 962, p. 924 
Legal Services, expert testimony, value of, weight of 
opinion, § 569, p. 408 

Legal status, conclusion of witness as to, admissibility, 
§ 453, p. 93 

Legality, presumptions as to, § 134, pp. 700-772 
Continuance of facts relating to, § 124, p. 745 
Legislative bodies, presumptions, regularity of oflacial 
acts, § 146, p. 810 

Legislative committees, judicial notice, appointment, 
existence, and reports of, § 43, p. 608 
Legislative department, 

Government, judicial notice respecting, § 34 
Judicial notice, matters conceming, § 43, pp. 607- 
610 

Legislative joumals, 

Judicial notice of, § 43, p. 609 
Parol or extrinsic evidence, mistake in, § 978, 
p. 939 

Legislative notice, Judicial notice distinguished, § 6 
Legislative policy, judicial notice, attempted amend- 
ment of statute indicative of, $ 16, p. 629 
Legislative records, parol or extrinsic evidence, ad¬ 
missibility to contradict or impeach, § 877 
Legislative resolutions, Judicial notice of, § 23 
Legislature, 

Judicial notice, existence of state legislature, § 43, 
p. 607 

Presumptions, regularity of oflBicial acts, § 146, p. 
821 

Legitimate rallroad purposes, parol or extrinsic evi¬ 
dence as admissible to show meaning of term, 
§ 962, p. 924 
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Letterpress eopies, 

Handwritings, Standard of comparison, § 617, p. 
471 

Secondary evidence, § 816 
Letters, 

Actual receipt of, address or direction as imma- 
terial in case of, § 708 

Address or direction, admissibility as affected by, 

§ 708 

Admissibility, niles goveming, § 703, pp. 600-605 
Admissions by, § 283, p. 1033 
Genuineness, § 706, p. 608 
Receipt of constituting, § 703, p. 602 
Silence In respect of, § 297, p. 1065 
Ancient documents, admissibility as, § 746, p. 663 
Anticipatory breacb of contract, admissibility to 
Show, § 703, p. 604 
Authentication, | 706, pp. 606-610 

Reply letter as admissible without proof of 
authenticity, § 706, p. 609 
Oancellation of contract, admissibility to Show, 

§ 703, p. 604 

Circumstantial evidence as admissible to prove 
exchange of, § 186 

Conclusiveness on party introducing, § 1040, p. 
1115, n. 15 

Contract, admissibility for purpose of proving, 

§ 703, p. 604 

Corroboration, admission for purpose of, § 703, 

p. 602 

Course of business, admissibility of letters wrlt- 
ten in, § 703, p. 604 

Date, materiality as re^ects admission of, § 703, 
p. 605 

Declarations against interest in, § 224 
Delivery, proof of as essential to admission, § 707 
Diligence, admission as evidence of, § 703, p. 603 
l/Discretion of court, foundation for admission as 
sufficient, § 706, p. 608 

Entirety, admission of correspondence in, § 705 
Genuineness as required to be shown, § 706, p. 606 
Handwriting, 

Genuineness establlshed by proof of, § 706, | 

p. 606 

Standard of comparison, § 617, p. 469, n. 23 
Hearsay as to, § 194, p. 934 

Rejection when constituting, § 703, p. 601 
Identification as required for admission, § 704 
Independent relevancy, admission for, § 703, p. 603 
Judicia! admission by, § 300, p. 1069 
Jury questions, foundation for as sufficient, § 706, 

p. 608 

Knowledge, admission as evidence of, § 703, p. 603 
Laches, admission as evidence of, § 703, p. 603 
Liabllity, admission as denial of, § 703, p. 603 
Mailing, proof of, § 707, n. 70 
Marglnal memorandum on, admissibility as af¬ 
fected, § 703, p. 605 
Materiality, § 703, p. 601 

Misrepresentation, admission as evidence of, § 

703, p. 603 

Missing parts, remaining part as admissible, § 704 
Mutual correspondence, admission as part of § 

703, p. 604 

Notice, admission as evidence of, § 703, p. 603 
Officlal documents, admissibility as, § 638, p. 493 . 
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Letters—Oontinued, 

Parol or extrinsic evidence, 

Admissibility to prove contents of, § 792 n 
719 

Entire agreement not expressed in, § 1013 , 
p. 1035 

Rule, application to, § 920 
Parts only admissible, receipt in evidence, § 704 
Postmark, admissibility to Show date of mailing, 
§ 707 

Presumptions, 

Genuineness, rebuttal of, § 706, p. 609 
Nonproduction of, § 156, p. 851, n. 91 
Receipt of, § 707 

Proof of delivery, admission as requiring, § 707 
Receipt, presumption of, § 706, p. 609, n. 64 
Relevancy, 

Admissibility as declaring, § 703, p. 601 
Independently relevant statements in as ad¬ 
missible, § 240 

Remoteness as affectlng admissibility, § 703, p 
601, n. 85 

Reply to, admissibility, § 706, p. 609 
Rescission of contract, admissibility and question 
of, § 703, p. 604 

Res gestae, admission as part of, § 703, p. 602 
Secondary evidence, 

Copies excluded as, § 814 
Loss or destruction of as ground for admis¬ 
sion, § 826 

Proof of receipt of original as essential to 
admission of, § 836, p. 765, n. 41 
Self-serving dedaration, § 216, p. 949, n. 31 
Bxclusion as, § 703, p. 602 
Signature, 

Admissibility of unsigned letters, § 703, p. 605 
Proof of genuineness, § 706, p. 606 
Sufficiency of proof of genuineness, § 706, p. 607 
Testamentary, certified copies of records, proof of 
issuance by, § 652 

Third persons, admissibility, § 703, p. 602 
Understanding of language used in, admissibility 
of evidence as to, § 451 

Levees, 

Judicial notice, necessity of, § 29, p. 566, n. 74 
Oplnion evidence, admissibility on question of 
damages resulting from construction, § 447, 
p. 81 

Levels, extrinsic evidence as admissible to sbow mean- 
ing, § 962, p. 927 

Levy of tax, judicial notice of, § 54, p. 633 
liability, 

Admissions, sufficiency to establish, § 382, p. 1186 
Parol or extrinsic evidence, 

Admissibility to Show meaning, § 962, p. 922 
Oollateral agreement respecting, § 1003, p. 984 
Showing nature, extent and origin of, § 985, 
pp. 954-960 

Liabllity Insurance, judicial notice, § 29, p. 573 
Libel and slander, 

Declarations showing, admissibility, § 264 
Parol or extrinsic evidence, admissibility in re¬ 
spect to writing aUeged to constitute libel, 

§ 792, p. 724 

Res gestae, attendant acts and declarations as 
admissible as part of, § 411, p. 34 
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Llcenses, 

Ancient documents, admissibllity as, § 746, p. 663 
Judicial notice, automobile, § 81, p. 677 
Official register and document, application for, § 
638, p. 493 

Parol or extrinsic evidence, 

Contracts involving strangers or third par¬ 
ties, § 861, p. 795 
Yarying by, § 921 

Secondary evidence, loss or destruction of as 
ground for admission, § 826 
Lienholders, admissions by, competeney, § 326 
Liens, 

Gonclusion of witness as to existence of, admis- 
sibility, § 453, p. 93 

Parol or extrinsic evidence, prlority of, § 857 
Lieutenant governor, judicial notice of, § 37, p. 696, 
n. 66 

Life, judicial notice in respect of, § 79, pp. 661-667 
Life estates, parol or extrinsic evidence, collateral 
agreement reserving, § 1003, p. 1006 
Life expectancy, 

Annuity tables, admissibllity to show, § 719 
Expert testimony as to, use of mortality tables, § 
573 

Mortality tables, admissibllity to show, § 719 
Prima facie evidence of, mortality tables, § 770 

Life Insurance, 

Expert testimony, matters relating to, § 546, p. 
331 

Judicial notice, § 29, p. 573 

Surrender value of policies, § 29, p. 672 
Opinion evidence relating to, skilled witness, § 
484 

Parol evidence rule, application to contracts of, § 
908 

Light, opinion evidence as to, sufficiency,*§ 517 
Lighterage free, extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 927 
Llghtning, judicial notice of, § 75, p. 656, n. 67 
Llghts, judicial notice, automobiles, § 81, p. 675 
Limitation, admission, §S 374, 375, pp. 1168-1161 
Limltation of actions, judicial notice, statutes of for- 
eign States, § 19, n. 62 

Liquidation, national banks, judicial notice as to, § 29, 
p. 562, n. 21 

Liquor llcense, parol evidence, admissibllity to show 
transfer of, § 792, p. 724 

Literary productions, expert testimony, value of, § 
545, p. 311 

Llterature, judicial notice, matters relating to, § 70 
Litigation, judicial notice of facts learned through, 
§ 10 

Livery business, judicial notice, § 29, p. 660 
Live stock, weight, estimate of, § 502 
Live stock Insurance, parol evidence rule, application 
to contracts of, § 908 
Live stock registers, admissibllity, S 725 
Living costs, judicial notice, increase or decrease In, 
§ 63, p. 647 

Jjoading slip, memoranda, admissibllity as, § 696, p. 
587, n, 2 

Loans, opinion evidence, statements of fact relative 
to as admissible, § 468 

Loans and discounts, banks, judicial notice as to, § 29, 
p. 561 
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Local administrators, judicial notice, rules and regu- 
lations of, § 39, p. 601 
Local hlstory, judicial notice of, § 60 
Local manager, parol or extrinsic evidence as admis¬ 
sible to Show meaning of term, § 962, p. 922 
Local subdivisions, judicial notice of, § 35, p. 590 
Local usage, parol or extrinsic evidence as to, § 962, 
p. 928 
Locatlon, 

Estimate of, § 603, p. 165 

Photographs, admission for purpose of showing, 

§ 713 

Property, presumptions as to, § 124, p. 742 
Locomotives, 

Emission of sparks, judicial notice as to, § 29, p. 
568 

Exi)ert testimony, value of, § 646, p. 311 
Judicial notice of, § 81, p. 672 
Log book, 

Alrplane pilot, admissibllity as original records, 

§ 638, p. 493 

Parol or extrinsic evidence, admissibllity to ex- 
plain or contradict, § 891 
Log of vessel, 

Impeachment by master, § 1040, p. 1114, n. 9 
Weight given to, § 1033, n. 95 
Logging outfits, expert testimony, value of, § 546, p. 
311 

Logging scales, admissibllity, § 732, p. 642 
Logical relevancy, § 158 
Logs and logging, 

Expert testimony as to, § 546, p. 337 
Opinion evidence relating to, skilled wltnesses, § 
484 

Scale bili, best evidence of number of feet In logs 
scaled and measured, § 792, p. 724 
Long-past events, weight of evidence as to, corrobora- 
tion, § 1031, p. 1072, n. 54 

Loose-leaf books, book entries in, competeney, § 685, 
p. 561 

Loose pulleys, expert testimony, management and op- 
eration, § 533, p. 236 

Lord Bacon’s rule, latent ambiguity, explanatlon by 
extrinsic evidence, § 961, p. 916 
Loss report, book entries, admissibllity as, § 685, p. 
560 

Lost deeds, certified copy of record of, admissibllity, 
§ 660, p. 524 

Lost goods, memoranda of, admissibllity, § 696, p. 588, 
n. 9 

Lost instrument, 

Certified copy of, admissibllity, § 652 
Certified copy of lost deed, § 6^, p. 624 
Keport, § 685, p. 566 

Hearsay, knowledge acqnired from statements of 
others, § 200 

Degree of proof required to supply, § 1023 
Secondary evidence, admissibllity as to, § 823 
Lots, judicial notice of, § 33, pp. 585, 686 
Lottery evaslon, judicial notice, glft enterprises as 
form of, § 29, p. 552, n. 27 

Love of life, presumptions as to, § 136, pp. 772-776 
Loyalty, reputation, establishment by, § 197 
Lumber, expert testimony, § 546, p. 337 

No. 2 or better grade, extrinsic evidence, meaning 
of term, § 962, p. 927 
Value of, § 6^, p. 311 
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Lnmber industry, Judicial notice in respeet of, § 29, p. 
650 

Lnmp sum, book entries, admissibility of, § 685, p. 
564 

Lunacy inquisition, 

Parol or extrinsie evidence, admissibility in, § 
870, p. 802 

Probate court record of as admissible, § 630 
Lunch counters, judicial notice, § 20, p. 548 
Macadam, parol or extrinsie evidence as admissible to 
sbow meaning of, § 962, p. 923 
Macbinery, 

Defects, relevancy of evidence of, § 698 
Demonstrative or real evidence, model of, § 606 
Expert testimony, 

Condition or repair of, § 527 
Management and operation of, § 633, pp. 235- 
238 

Owner as qualified to testify to value of, | 
645, p. 317 

Value of, § 545, pp. 297, 311 
Opinion evidence, admissibility on question of 
condition of, § 448, p. 83 

Maebinists, expert testimony, railroad matters, § 544, 
p. 277 

Made useful, parol or extrinsie evidence as admissible 
to sbow meaning of term, § 962, p. 924 
Magistrates, 

Former evidence given before, admissibility, § 386 
Parol evidence, admissibility In proceedings be¬ 
fore, § 809, p. 74Q 

Presumptions, regularity of official acts, § 146, p. 
817 

Magnified drawings, bandwritings, Standard of com- 
parison, § 617, p, 471 

Magnifying glasses, bandwritings, comparison by 
use of, § 618 
Malis, 

Judicial notice, course of business of, § 52 
Official registry of arrival and departure of, 
parol evidence as admissible in respeet of, § 
804 

Presumptions, 

Indentity of receiver, § 128 
Mailing and delivery of mail matter, § 136, 
pp. 775-787 

Maintenance and support, expert testimony, cost of, § 
546, p. 336 
Mallee, 

Declarations as to, admissibility, § 258 
Opinion evidence as to, witness, § 610, p. 184 
Malicious miscblef, character evidence, admissibility 
fwbere actlon involves cbarge of, § 426, p. 60 
Malpractice, 

Expert testimony, qualification of witness, § 537, 
p. 263 

Res gestae, declarations of pbysieian at time of 
treatment as admissible as part of, § 411, d. 
31, n. 97 

Management of business, opinion evidence, admissibil¬ 
ity on question of, § 464 

Manifests, secondary evidence, coples excluded as S 
814 

Manlfold paper, copies made witb, admissibility as 
duplicate orlglnals, § 821 

Manual Service, expert testimony, value of, § 645 n 
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Manuals, accident preventlon, admissibility, § 717 
n. 82 

Manufacturers, presumptions, intention tbat articles 
will be used for purpose designed, § 131 
Manufacturing, 

Expert testimony as to, § 530, p. 231 
Judicial notice, § 29, p. 550 
Opinion evidence as to, skilled witnesses, § 478 
Real estate, relevancy of evidence as to value for 
§ 182, p. 884 

Manufacturing business, parol or extrinsie evidence as 
admissible to sbow meaning of term, § 962, p. 924 
Manufacturing contracts, parol or extrinsie evidence, 
collateral agreements respecting, § 1003, p. 1008 
Manufacturing piant, expert testimony, value of, § 
545, p. 297 
Maps, 

Admissibility, § 730, pp. 636-640 
Admissions by, § 283, p. 1037 
Ancient documents, admissibility as, § 746, p. 683 
Autbentication, necessity of, § 730, pp. 638, 640 
Best evidence rule, application of, § 792, p. 718 
Certified copies, admissibility, § 658 
Conelusiveness, § 767, p. 688 
Dlscretlon of court, admission of,- § 730, p. 637 
Judicial notice of, § 33, p. 586 
Official documents, admissibility as, § 638, p. 494; 
§ 639 

Autbentication, § 643, p. 506 

Parol or extrinsie evidence, contradictlon by, § 
886 

Presumptions, nonproduction of, § 166, p. 861, 
n. 91 

Prima facie evidence, § 767, p. 688 
Probative value, § 767, p. 688 
Secondary evidence, 

Copies excluded as, § 814 
Loss or destruction of as ground for admis¬ 
sion, § 826 

Predicate for admission, § 836, n. 35 
Marginal entries» public records, certified eopy of, § 
664 

Marginal memorandum, letters, admissibility as af- 
fected, § 703, p. 605 

Margins to cover decline in market, extrinsie evidence 
as admissible to sbow meaning, § 962, p, 927 
Marine Insurance, 

Condemnation, conelusiveness of decree of, § 765 
Expert testimony, matters relating to, § 546, p. 
330 

Opinion evidence relating to, skilled ivltness, § 
484 

Parol evidence rule, application to contracts of, § 
908 

Marine protests or surveys, admissibility in evidence, 

§ 732, p. 642 
Marine survey, 

Conelusiveness, § 767, p. 686 
Prima facie evidence, § 767, p. 686 
Maritime affairs, admissions, agents, § 351, p. 1124 
Maritime law, judicial notice of, § 26 
Mark, 

Opinion evidence, signature by, § 515 
Presumptions as to understanding of instrument 
signed by, § 131 

Market price, presumptions, payment of, § 160, p. 842 
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Market quotatlons, 

Admissibility on issue as to value, 8 724 
Oonclusiveness, § 769 

Market reports, personal property, admissibility of 
evidence as to value, § 693, p. 451 
Market value, 

See, also, Value, post 
Best evidence, § 777, n. 37 

Circumstantlal evidence, establishment by, $ 181; 

8 1049, p. 1137 

Oonclusiveness of evidence as to, § 1041 
Corporate stoek, determinatlon of, § 1049, p. 1138 
Defined, § 181 

Existence of, expert testimony as to, § 546, p. 280 
Expert testimony as to, § 545, p. 280 
Judlcial notice of, § 101, p. 702 | 

Opinion evidence as to, § 545, p. 280, n. 88 
Admissibility, § 471, p. 124 
Oonclusiveness, § 568, p. 388 
Examination of witness as to, § 547 
Parol or extrlnsic evidence, admissibility to sbow 
meaning of term, § 962, p. 924 
Personal property, 

Proof of value by sbowlng market value of 
other property, § 593, p. 450 
Relevancy of evidence as to, § 183, p. 892 
Real estate, relevancy of evidence as to, § 182, p. 
883 

Relevancy of evidence as to, § 181 
Slmllar acts or occurrencea, admissibility in re- 
spect to personalty without market value, § 
593, p. 449 

Sufficiency of evidence as to, § 1049, p. 1137 
Marketing contracts, parol evidence rule, appllcation 
to, 8 912 
Markets, 

Expert testimony respecting, 8 526 
Opinion evidence, statements respecting existence 
of, 8 464 

Presumptions, regularity of oflScial acts of com- 
missioners of, § 146, p. 812 
Marks and brands, 

Best evidence rule, appllcation of, § 792, p. 724 
Identity of animals, certifled copies of as com¬ 
petent to sbow, § 807, p. 736 
Marriage, 

Best evidence rule, appllcation of, 8 803, p. 732 
Gertibcates, 

Anclent documents, admissibility as, § 746, p. 
663 

Ohurcb register, competency, 8 727 
Eoreign countries, autbenticated copies of, 8 
675 

Official document, admissibility as, § 638, p. 496 
Secondary evidence as to, loss or destruction 
as ground for admission, 8 827 
Declarations as to, admissibility, 8 227, p. 971 
lOpinion evidence as to, admissibility § 471, p. 120 
Presumptions, continuance of manded state, § 
124, p. 739 

Private documents, recitals respecting as compe¬ 
tent, § 677 

Public records and documents, registers of, 8 023 

Records, ^ 

Parol or extrinsie evidence, eontradlction by, 

8 889 

Prima facie evidence of fact, 8 644 


^larriage—Continued, 

Reputation, establisbment by, 8 232, p. 982 
Res gestae, conduct and declarations of cohabit- 
ing parties as admissible, 8 411, p. 32, n. 97 
Tradition, admisslbUity to prove, 8 232, p. 983 
Married women. Husband and wife, ante. 

Marsh ais, 

Judicial notice as to, 8 48, p. 615 
Presumptions, regnil&rity of official acts, § 146, p. 
817 

Mason work, extrinsie evidence as admissible to sbow 
meaning of term, 8 062, p. 927 
Masonic jurisprudence, admissibility of textbooks of» 
S717,n. 82 . 

Masonic lodge, ancient documents, entries on minutes 
as admissible as, § 746, p. 664 
Masonic order, judicial notice of, § 91, p. 688, n. 51 
Master and servant, 

Admissions by employees, 88 343-348, pp- 1113- 
1122; §364 

Judicial notice, matters pertaining to relation- 
sbip of employer and employee, § 28, p. 545 
Presumptions, continuance of relationship, § 124, 
p. 742 

Records of employer, admissibility in evidence, § 
732, p. 645 

Res gestfie, spontaneous utterances by employees 
as admissible, § 410, p. 26 

Masters in chancery, official document, deed as, § 643, 

p. 608 

Matcb covers, hearsay as to, § 194, p. 935 
Materiality, §§ 158-185, pp. 864-^ 

See, also, Competency, ante; Relevancy, post 
Admission, § 276 

Book entries, admissibility as dependent on, § 684, 
p. 556 

Entries by clerks and tbird persons, 8 693, 
p. 578 

Character evidence, admissibility as dependent 
on, 8 427 

Defined, § 159, p. 868 

Discretion of court as to, § 159, p. 868 
Issues, admissibility as depending on, § 158 
Judicial admissions, pleadings, nature of state- 
ment, § 303, p. 1076 

Judicial notice, facts jndicially noticed, § 13, p. 
520 

Legal materiality, § 159, pp. 866-869 
Opinion evidence, admissibility as dependent on, 
§ 445 

Probative value, test of, § 159, p. 867 
Unnecessary evidence, § 166 
Matbematical calculations, books of recognized au- 
tborlty containing, admissibility, § 718 
Matbematies:, judicial notice, laws of, § 74 
Matter, judicial notice, qualities and properties of, 
§ 75, pp. 656-659 
Maxims, 

Expressum facit cessare tacitum, § 858 
Presumptions of law as baving force of, 8 117, 
n. 24 

Maximum weigbt, judicial notice of, § 102 
Mayor, presumptions, regularity of official act, § 146, 
p. 817 

Meaning, parol or extrlnsic evidence as to, words, 
phrases and abbreviations, § 962, pp. 920—929 
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Measured in wall, parol or extrinsic evidence as 
admissible to show meaning of term, 8 ^2, p. 923 
Measurement, expert testimony as to, accuracy of 
mode, 8 543 

Measures, judicial notice of, § 102 
Meat packing, judicial notice in respect of, § 29, p. 
550 

Mechanical devices, judicial notice of, § 71 
Mechanical means, competency of testimony of con- 
yersations received by, § 188, p. 912 
Mechanical operation, copies produced by, admisslbil- 
ity. § 821 
Mechanics, 

Book entries, admissibility, § 683, p. 656 
Expert testimony, 

Matters of, § 530, p. 232 
Railroad matters, § 544, p. 277 
Judicial notice, laws of, § 74 
Opinion evidence relating to, sldlled witnesses, 
§ 478 

Mechanics’ liens, parol or extrinsic evidence, Identifi¬ 
cation of proi)erty covered by notice of, § 1007, 
p. 1019 

Medical books, admissibility, § 718 
Medical care, admlssions by offer of, § 291, p. 1052 
Medical examiners, presumptions, regularity of acts 
of board of, § 146, p. 811 
Medical matters. Expert testimony, ante 
Medical profession, judicial notice respecting, § 29, 
p. 652 

Medical Services, expert testimony, disagreements as 
to value of, § 572, p. 426 

Medical treatise, hearsay, statements in as, § 194, p. 
937 

Medicine, opinion evidence on matters relating to, 
skilled witnesses, § 480, pp. 133-136 
Medium of payment, parol or extrinsic evidence, 
Admissibility to Show, § 984 
Rule, application of, § 895, p. 813 
Melancholia, opinion evidence as to, admissibility, § 
471, p. 116 

Membership record, churches, admissibility, § 727 
Memoranda, 

Admissibility, $ 696, pp. 585-591 
Admissions by, § 283, p. 1033 
Receipt of, § 696, p. 588 
Book entries, 

Admissibility of entries made in memoran¬ 
dum books, § 686, p. 662 
Charges transferred from, § 685, p. 565 
Oomputation, admissibility for purpose of, § 698, 
n. 38 

Contemporaneous record, admissibility as amount- 
ing to, § 696, p. 588 

Corporate books and records, admissibility as, 
§ 699, p. 694 

Oorroboratlon, use for, § 696, p. 590 
Oross-examination, effect of use on, § 696, p. 587, 
n. 2. 

Deceased person, admissibility of memorandum 
of person since deceased, § 696, p. 590 
Deposit slip, admissibility as, § 696, p. 587, n. 5 
Dray tickets, admissibility as, § 696, p. 587, n. 6 
Bxplanatory purposes, admission of, § 696, p. 588 
Eyewitness, statement of, § 696, p. 588, n. 7 
Former evidence, proof by means of, § 399 
Foundation, admission of, § 696, p. 585 


Memoranda—Oontinued, 

Hearsay as to, § 194, p. 936 
Independent evidence, admissibility of, § 696, pp. 
585-591 

Interview, afllrmative nature of proof, § 696, p. 
586, n. 2 

Loading slip, admissibility as, § 696, p, 687, n. 
2 

Lost goods, identiflcation of list of, § 696, p. 588, 
n. 9 

Maps or diagrams having, admissibility, § 730, 
p. 638 

Original entry, admissibility as in nature of, § 
696, p. 588 

Original evidence, treating as, § 696, p. 586 
Parol contract, admission and explanation of, § 
697 

Parol or extrinsic evidence, 

Admissibility to explain, § 928 
Admissibility to prove contents, § 792, p. 723 
Past recollection recorded, § 696, p. 586 
Place of business, admissibility on grounds of 
being made in, § 696, p. 587 
Preparations for use at trial, admissibility, § 698 
Prescription, admissibility of, § 696, p. 590, n. 25 
Presumptions, nonproduction of, § 156, p. 851, n. 
91 

Refreshing recollection, § 696, p. 586 
Relevancy, independently relevant statements in 
as admissible, § 240 

Res gestae, admissibility as part of, § 696, p 
587 

Salesmen, recital of value in, § 696, p. 587, n. 2 
Scale tickets issued by weighers, admissiljility, 
§ 696, p. 586, n. 2 
Secondary evidence, 

Admissibility as, § 786 

Loss or destruction of as ground for admis¬ 
sion, § 826 

Self-serving declaration, § 216, p. 950, n. 31 
Statements prepared for use at trial, admissibil¬ 
ity, § 698 

Statutory provisions, admission of, § 696, p. 588 
Stenographic notes, admissibility as, § 696, p. 586, 
n. 2 

Substantive evidence, treating as, § 696, p. 586 
Tabulation, admissibility, | 698, n. 38 
Usual course of business, admissibility on ground 
of being made in, § ^6, p. 587 
Verificatlon, admissibility in case of, § 696, p. 588 
Memory, 

Declaratlons as to, admissibility, § 254 
Opinion evidence as to, § 507, p. 169 
Memory of witnesses, §§ 1026-1030, pp. 1062-1068 
Acknowledgment, recollection of oflicers taking, 
§ 1026, p. 1063 

Age of witness, § 1026, p. 1065 
Bias as affecting, §i 1026, p. 1065 
Bias of witness, estimates of time, § 1030 
Candor of witness, § 1026, p. 1066 
Casual event, § 1026, p. 1063 
Common experiences, statements weighed accord- 
ing to, 11026, p. 1063 

Complicated provisions of written instrument, § 
1028 

Contents of written Instruments, § 1C^8 
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Memory of witnesses—Continued, 

Credibillty as detennined by laws regulating, § 

1026, p. 1062 

Dates, § 1029 

Distrepancies as affecting credibllity, § 1026, p. 
1064 

Estimates of time, weight accorded to, § 1030 
Extraordinary incident, probabilities in respect 
of, § 1026, p. 1063 

Hearing instniment read, testimony from, § 1028 
Illiteracy affecting, § 1026, p. 1056 
Impeaching accuracy, memory of contents of 
wrlting, § 1028 

Interest in fact or occurrence, reeollectlon in 
proportion to, § 1026, p. 1063 
Lapse of memory, § 1026, p. 1064 
Matters affecting, § 1026, p. 1065 
Mental condition affecting, § 1026, p. 1066 
Novelty of fact, reeollectlon of in proportion to, 
§ 1026, p. 1063 

Numerous names, dates, etc., transactlon in- 
YOlvlng, § 1026, p. 1063 
Oral statements, § 1027 

Ordlnary written documents, signatures to, § 
1026, p. 1063 

Phenomena of In general, § 1026, p. 1062 
Physical condition affecting, § 1026, p. 1066 
Plain forgetfulness of facts, effect of and weight 
of testimony, § 1026, p. 1064 
Positive misrecollection of collateral facts, effect 
of. § 1026, p. 1064 

Presumptive want of reeollectlon of facts, al- 
lowance for in weighlng testimony, § 1026, 

p. 1062 

Preternatnral memory, effect of, § 1026, p. 1064 
Reeollectlon of particular fact in proportion to 
novelty or interest, § 1026, p. 1063 
Refreshing of memory, § 1026, p. 1066 
Belation between condition of and weight and 
sufficiency of testimony, § 1026, p. 1063 
Remoteness of facts as factor for consideration 
in weighing testimony, § 1026, p. 1062 
Time of day, § 1029 

Usual incident, probability in respect of, § 1026^ 
p. 1063 

Weight of evidence, positive or negative testi¬ 
mony, effect of, § 1037, p. 1088 
Wills, probability of recollection, § 1026, p. 1063 
Written instiniments, contents of, § 1028 
Youth of witness as affecting, § 1026, p. 1065 
Mendacity, judicial notice as to, § 80, p. 671 
Mensurat ion, judicial notice, Science of, § 102 
Mental condition or capacity, 

Declarations as to, independently relevant state¬ 
ments as admissible, § 254 
Expert testimony as to, § 5§6; § 537, p, 266 
Weight of, § 569, p. 402 

Former evidence as admissible in case of Inca- 
pacity, § 395 

Inference in respect of, § 507, p. 171 
Observatlon, opinion evidence as to as requiring 
opportunity for, § 507, p. 174 
Opinion evidence as to, §§ 505-^07, pp. 168-183 
Admissibility, § 471, p. 115 
Ohange in, § 507, p. 171 
Conclusiveness, § 568, p. 383 
Confllct in, § 672, p. 417, n, 66 


, Mental condition or capacity—Continned. 

Opinion evidence as to—CJontinued, 

Cross-examination of witness, § 548 
Discretion of court as to sufficiency, f 507* 
p. 176 

Examination of witness testifying as to, § 
547 

Intimate acquaintance as essential to admis- 
sion, § 507, p. 175 

Other person than witness, § 607, pp. 168-183 
Statement of facts on which opinion based, 
§ 507, p. 170 
Weight of, § 568, p. 382 
Witness, § 506 
Presumptions as to, § 147 

Continuance of, § 124, p. 739 
Relevancy, evidence of, § 174 
Reputation as to, admissibility of, § 197 
Mental disturbances, judicial notice respecting, § 79, 
p. 664 

Mental state, 

Declarations as to, independently relevant state¬ 
ments as to as admissible, §§ 255-258, pp. 
1005-1012 

Expert testimony as to, § 539 
Opinion evidence as to, 

Animals, § 509 
Persons, § 510, pp. 184-190 
Witness, § 310, p. 184 
Relevancy, evidence of, § 175 
Res gestae, statements indicative of, $ 403, p. 20 
Mercantile affairs, opinion evidence relating to, skill- 
ed witness, § 484 
Mercantile agencles, 

Judicial notice, § 29, p. 550 
Eeports, § 731 

Admissions by, § 283, p. 1036 
Mercantile business hours, judicial notice of, § 28, p. 
544, n. 46 

, Mercantile goods, expert testimony, value of, § 645, 
p. 311 

Mercantile measui^ement, extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. Q27 
Mercantile statements,- hearsay as to, § 194, p. 933 
Merchandise, expert testimony, quantity of, § 643 
Merchandlzlng business, judicial notice, § 29, p. 550 
Merchantable lumber or timber, parol or extrinsic 
evidence, meaning of term, § 962, pp. 923, 927 
Merchants, book entries, admissibility, § 6^, p. 655 
Meridian lines, judicial notice of, § 63 ^ 

Meridians, judicial notice of, § 33, p. 581, n. 58 
Meteorological conditions, judicial notice of, § 73 
Metes and bounds, judicial notice, area of land with- 
in, § 102 

Methodlst church, judicial notice of, § 93, n. 70 
Microscopes, handwritings, comparison by nse of, § 
618 

Mildams, judicial notice of, § 81, p. 671, n. 60 
Military affairs, opinion evidence as to, skilled wit- 
nesses, § 484 

Military commanderfi, judicial notice of orders issued 
by, § 41 

Military equipment, value of, judicial notice as to, 
§ 101, p. 702, n. 90 

Military officers, presumptions, regularlty of appoint- 
ment, § 138 
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Mllitary records, 

Official documents, admissibUity as, § 638, p. 494 
Parol or extrinsic evidence, admissibility to con- 
tradict, §• 887 

Military Service, former evidence as admissible in 
case of absence of witness by reason of, § 393 
Milk, judicial notice, perishable nature, § 75, p. 657, 
n. 69 

MUk control, presumptions, regularity of acts of 
board of, § 146, p. 811 

Mill, expert testimony, value of, § 545, p. 297 
Mill run, extrinsic evidence as admissible to sbow 
meaning of term, § 962, p. 927 
Milliners, judicial notice, § 29, p. 550 
Millinery goods, expert testimony, value of, § 545, p. 
312 

Mining, judicial notice, § 29, p. 550 
Millwrights’ tables, admissibility, § 718 
Mimeograph copies, duplicate original, admissibility 
as, § 821 

Mines and mining, 

Expert testimony, 

Matters relating to, § 540 
Value of mineral lease, § 545, p. 295 
Judicial notice as to, § 29, p. 554 

Economic conditions affecting, § 63, p. 646 
Opinion evidence, 

Admissibility on question of eondltion of, § 
448, p. 83 

Duty of maintalning mine roof, § 471, p. 122 
Skilled witness, § 484 
Minimum weight, judicial notice of, 8 102 
Ministers, expert testimony, mental condition, § 537, 
p. 266, n. 6 

Ministry, judicial notice, § 29, p, 552 
Minute books, corporations, 

AdmissibiUty, § 699, p. 593, n. 42 
Signature as essential to admission, § 700 
Minutes, corporations, conclusiveness, § 767, p, 687 
Minutes of courts, 

Admissibility in evidence, § 632 
Parol or extrinsic evidence, varying or contradic- 
tion of, § 871 

Minutes of meetings, self-serving declaratlon, § 216, 
p. 950, n. 31 

Misappropriations, declarations against interest in 
respect of, § 219, p. 963 

Miscarriage, expert testimony, cause of, § 534, p. 239, 
n. 23 

Misconduct, presumptio-ns as to, f 126 
Misleading, 

Burden of proof, efifect of, § 104, p. 711, n. 65 
Relevancy, § 159, p. 869 
Misleading questions, 

Expert testimony, hypothetical questions, § 551, 
p. 351 

Expert witness, § 550, p. 345 
Misrepresentations, 

See, also, Fraud, ante 
Declarations, 

Absence of motive to mlsrepresent as essen¬ 
tial, 

Matters of public and general interest, 

§ 235 

Pedigree, § 228 

Interest, absence of motive to mlsrepresent 
as essential, § 221 


Misrepresentations—Contlnued, 

Declarations—Continued, 

Rejection for motive to mlsrepresent, § 215 
Letters, admission as evidence of, § 703, p. eo3 
Opinion evidence as to, admissibility, § 471, p. 115 
Telegrams, admission as evidence of, § 703, p. 603 
Mistake, 

Admissions, 

Reason of, admissibility, § 278 
Showing as to making pf mistake of fact, § 
380 

Consideration, parol or extrinsic evidence as 
dependent on, § 948, p. 872 
Opinion evidence as to, admissibility, § 471, p. 
115 

Parol or extrinsic evidence, § 978, pp. 938-942 
Admissibility as affected, § 851, p. 786 
Names of parties, § 995 
Mixed presumptions, 

Olass of, § 115 
Nature of, § 115 

Moaning, declarations, as to indicating bodily condi¬ 
tion, admissibility, § 243 
Models, 

Demonstrative or real evidence, admission as, 
§ 606 

Blxpert testimony, testimony with reference to, 
§ 549 

Modem aspbalt roadway, extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 927 
Modiflcation, judicial admission, discretion of court 
as to, § 299 

Money paid, book entries, admissibility to prove, § 
686 , p. 569 

Monoxide gas, expert testimony, effect of, § 546, p. 

325, n. 73 
Month, 

Judicial notice, subdivision of year Into, § 100 
Presumptions, reference to, § 150, p. 843 
Monumental inscriptione, pedigree, admissibility to 
establish, § 232, p. 981 

Monuments, parol or extrinsic evidence, location of 
monuments referred to in deed or other writing, 
§ 1007, p. 1021 

Moon, judicial notice, changes of, § 100 
Moral evidence, defined, § 1016, p. 1040 
Moral qualities, 

Relevancy, evidence of, § 175 
Reputation, establlshment by, § 197 
Morality, presumptions as to, § 150, p. 840 
Moratorium, judicial notice, bank moratorium, § 41, 
n. 93 

More or less, parol or extrinsic evidence as admissi¬ 
ble to Show meaning of term, § 962, p. 924 
Morman church, judicial notice of, § 93, n. 70 
Mortality tables, 

Admissibility, § 719 
Conclusiveness, § 770 
Expert testimony, 

Life expectancy based on, § 546, p. 330, n. 59 
Use of, § 573 
Judicial notice of, § 99 
Prima facie evidence, § 770 
Mortgages, 

Admissibility in evidence, § 732, p. 642 
Best evidence, title to real property, § 794 
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Mortgages—Contlnued, 

Debts or obligations secured, eonclusiveness of 
provlsions as to, § 923 

Declarations respecting possession by mortgagee, 
admlssibility, § 247, p. 1000 
Expert testimony, value of, § 545, p. 312 
Judicial notice, provisions or incidents connected 
with, § 28, p. 545 

Opinion evidence, statements of fact as to as ad- 
misslble, § 465 

Parol or extrinsic evidence, §§ 922, 923 

Admisslbility to prove contents of record of, 

§ 812 

Admisslbility to prove terms of, § 796 
Admissibility, personal property, § 800 
Oollateral agreements in respect of, § 1003, 
p. 996 

Conclnsiveness as against parol evidence, § 
923 

Conditlons, admisslbility to attach, § 940 
Oonsideration, § 952, p. 883 
Controversies involving strangers or tbird 
parties, § 861, p. 795 

Entire agreement not expressed in instm- 
ment, § 1013, p. 1033 

Explanation of subject matter, § 1007, p. 1014 
Fraud in connection witibi, § 979, p. 951 
Identification of property covered by, § 1007, 

p. 1022 

Identification of subject matter, § 1007, p. 
1014 

Mistakes in, § 978, p. 940 
Payment, mode of, § 923 
Bemoval or sale, mortgaged property, S 923 
Time of payment, § 923 
Subsequent agreement, § 1006, p. 1011 
Prima facie evidence, recitals in, § 767, p. 692 
Priority of several obligations, eonclusiveness of 
provisions as against parol or extrinsic evi¬ 
dence, S 823 

Property included, parol evidence as admissible 
to sbow, S 923 
Relevancy, 

Amount of as relevant and question of value, 
§ 182, p. 885 

Independently relevant statements in as ad¬ 
missible, § 240 
Secondary evidence, 

Ck)pies excluded as, § 814 
Loss or destruction of as grounds for admis- 
sion, § 826 

Self-serving declarations, recitals in, § 216, p. 
950, n. 31 

Subordination clause, parol evidence as admissi¬ 
ble to vary, § 923 

Taxes, eonclusiveness of provisions for payment 
of as against parol or extrinsic evidence, § 
923 

Mortgagors, admissions, 

Gompetency, § 326 

Personal property, §331 „ ^ 

Mortificatton, opinion evidence as to feeling of on 
part of witness, § 610, p. 186 
Mortuarles, judicial notice, § 29, p. 548 
Motion picture maebines, expert testimony, manage- 
ment and operation, $ 633, p, 236 


Motion pictures, 

Accuracy, showing as to, § 716, p. 625 
Admisslbility, principies goveming, § 709, p. 
Oensors, presumptions, regularity of official acts 
of board of, § 146, p. 811 
Pilm, expert testimony, value of, § 545, p. 312 
Foundation for admission of, § 715, p. 626 
Industry, judicial notice, § 29, p. 550 
Motions, private documents, compelling production of, 
§ 756, p. 671 
Motive, 

Admlssibility of evidence as to, § 1^ 

Admissions as to, § 291, p. 1051 
Character, speclfic instances as admissible on 
question of, § 436 
Declarations as to, 

Admissibility, § 258 

Bejection on account of motive to misrepre- 
sent, § 215 

Opinion evidence as to, 

Admissibility, § 471, p. 115 
Witness, § 510, p. 185 

Power, Street rallroads, expert testimony as to, 
§ 544, p. 279 

Relevancy, evidence of, § 178 
Similar acts or occurrences, relevancy on ques¬ 
tion of, § 580 


Motor cycles, judicial notice of, § 81, p. 672 
Motor vehicles, 

Oarriers, judicial notice, § 29, p. 563 
Compromise offer of settlement In respect to ac¬ 
cident as admission, S 285, p. 1043, n. 39 
Bsttmate as to speed of, admissibility, § 499, p. 
155 

Expert testimony, management and operation of, 
§ 533, p. 236 

Judicial notice of, § 81, p. 674 
Opinion evidence, 

Admissibility of statements respecting com- 
petency of person to drive, § 448, p. 85. 
Cases involving, ordlnary observer, § 471, p. 


121 


Qualifications of witness estimating speed of, § 
499, p. 158 

Registration, certified copy, admissibility, § 651, 
p. 516, m 1 

Motormen, expert testimony, railroad matters, § 544, 


p. 277 

Mountains, judicial notice, § 33, p. 677 
Moving objects, qualifications of witness estimating 
speed of, § 499, p. 159 
Mules, 

Expert testimony, value of, § 545, p. 307, n. 31 
Judicial notice, kicking propensity, 5 87, n. 69 
Municipal bonds, expert testimony, value of, § 545, p. 
309, n. 37 

Municipal corporations, 

Admissions, declarations of ofiScers bindlng on, § 
359 

By-laws, judicial notice of, § 27 
Contracts exeeuted In behalf of, pi-oof of author- 
Ity as essential to admission, § 734 
Declarations as to, boundaries, § 234 
Departmental reports, admissibility, § 638, p. 492 
Incoiporation of, judicial notice, § 36, p. 692 
Judicial notice, 

Economic conditlons affecting, § 63, p. 646 
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Municipal corporations—CJontlnned, 

Judlcial notice—Conf±aTied, 

Fact of incorporation, § 35, p. 592 
Matters relating to, $ 35, p. 591 
Oflacers of, § 37, p. 598 
Ordinances or by-laws, § 27 
Population, § 98 

Rules and regulations of administrative bod- 
ies, § 39, p. 600 
Taken of, § 33, p. 682 

Parol evidence, proof of acts and proceedings of, 
§ 810, p. 743 

Presumptions, regularity of organization and 
proceedings, § 150, p. 832 
Proof of acts of, § 189 

Rules and regulations of administrative bodies, 
judicial notice of, § 39, p. 600 
Seal, judicial notice of, § 56 
Secondary evidence, loss or destruction of min- 
utes as ground for admission, § 827 
Municipal eourt, judicial notice, § 27 
Municipal offlcers, judicial notice, powers of, § 37, p. 
598 

Municipal ordinances. Ordinances, post 
Municipal records, 

Hearsay as to, § 194, p. 932 
Parol or extrinsic evidence, admissibility to vary 
or contradict, § 879 

Musele Shoals, judicial notice, govemment jurlsdlc- 
tion over reservatlon during World War, § 62, p. 
641 

Museum curiosities, expert testimony, value of, § 545, 

p. 312 

Mutilated deed, abstracts of title, admissibility to 
supplement certifled copy of record of, § 662, n. 55 
Mutilations, 

Books of account, admissibility as afPected, § 685, 
p. 563 

Demonstrative or real evidence, inspection of 
document to determine, § 611 
Evidence, presumptions arising from, § 153 
Parol or extrinsic evidence, admissibility to show, 

§ 933 

Photographs, admissibility of mutilated kodak 
pictures, § 715, p. 621, n. 50 
Public records, admissibility as afFected, § 646 
Record of deed, admissibility as oflicial document, 

§ 641 

Mutual benefit Insurance, admissions, competency as 
admission of member against beneficiary, § 368 
Mutual correspondence, letters and telegrams, admis¬ 
sion as part of, § 703, p. 604 
Mutual Insurance eompanies, judicial notice as to, 

§ 29, p. 574 

Mutual mistake, parol or extrinsic evidence, admissi¬ 
bility in case of, § 978, p. 941 
Mutuality, parol or extrinsic evidence, complete con- 
tract baving element of mutuality as essential to 
appllcation of rule excluding, § 1013, p. 1027 
Mutuality of parties, former evidence, admissibility 
as dependent on, § 387 
Names, 4, 

Declarations as to, admissibility, § 227, p, 971 
Judicial notice, 

Association, § 89 
City streets, § 33, p. 685 
Coiporation, § 90 


Names—Continued, 

Judicial notice—Continued, 

Nation, States, and territories, § 33, p. 680 
Parol or extrinsic evidence, explaining variance 
with respect to, § 1010 
Relevancy, evidence of, § 171 
Reputation, establishment by, § 197 
Self-serving declarations containing statements 
as to admissibility, § 216, p. 956 
Narrative declarations, 

Mental state, admissibility, § 255 
Possession of property, admissibility, § 247, p. 
999 

Narrative statements, 

Admissions, 

Agents, § 346 

Private Corporation, § 354 
Husband and wife, § 363 
Insurance agents, competency, § 351, p. 1124 
Partner, § 366 

Bodily condition, admissibility, § 245 
Res gestie, 

Declarations of agents or employees as ad- 
missible, § 410, p. 27 
Past transactions, § 420 

Nation, judicial notice of name, location, and bound- 
aries, § 33, p. 580 

National banks, judicial notice, § 29, p. 560, n. 6 
National Labor Relatlons Board, presumptions, reg¬ 
ularity of ofiicial acts, § 146, p. 811 
National Reporter System, proof of decisions of 
courts of sister state by, § 722, n. 48 
Natural gas, judicial notice, use of as commodlty, § 
75, p. 658, n. 70 

Natural bistory, opinion evidence as to, skilled wit- 
ness, § 484 

Natural laws, uncontroverted evidence contrary to, 
weight given to, § 1038, p. 1096 
Natural presumptions, defined, § 115 
Naturalizatlon, 

Certificates, parol or extrinsic evidence, contra- 
diction on, § 889 

Secondary evidence as to, loss or destruction of 
record as ground, § 827 

Nature, judicial notice of laws of, §§ 72-75, pp. 652- 
659 

Nature of liability, parol or extrinsic evidence as ad- 
missible to show, § 985, pp. 954r-960 
Nature of objects, expert testimony as to, § 541 
Naturopaths, expert testimony, malpractlce action, § 
637, p. 266 
Nautical matters, 

Expert testimony as to, § 546, p. 332 
Opinion evidence as to, 

Admissibility, § 464 
Skilled witness, § 484 

Nautical miles, judicial notice of, | 102, n. 51 
Naval Service, former evidence as admissible in case 
of absence of witness by reason of, § 393 
Navigability, judicial notice as to, § 33, p. 579 
Navigable waters, 

Declarations as to location of, admissibility, § 234 
Judicial notice, reference to determine character, 

§ 12, p. 617 

Presumptions, contlnuance of navigability, § 124, 
p. 745 
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Necessity, 

JudicSal notlce, doctrine as based on, § 13, p. 519 
Opinion evidence as to, 

Admissibillty. § 471, p. 116. 

Respectlng of, § '517 
PresumptioDS as based on, § 114 
Negative allegatlons, burden of proof, § 105 
Negative evidence, 

Best evidence nile as applicable to, § 790 
Book entries, absence of entry as proof of nega¬ 
tive, § 687 

Ohai^cter, proof by, § 433 
Comparative weight of, § 1037, p. 1084 
Consideration, prima facie evidence of as over- 
come by purely negative testimony, § 1037, 
p. 1084 

Copies, admissibility of positive evidence, § 818 
Defined, $ 2 

Expert testimony, weight given to, § 572. p. 426 
Findings as supported by, § 1037, p. 1082 
Issues raised by, § 1037, p. 1082 
Number of witnesses, weight of as afPected, § 
1037, p. 1087 

Photographs, § 709, p. 612, n. 89 
Physical facts and circumstances contradicting, 
weight as affected, § 1037, p. 1083 
Probative value, § 1037, p. 1081 
Relevancy, § 165 

Substantive evidence, character as, § 3037, p. 
1082 

Sufllciency, negative character as affecting, § 
1037, p. 1081 

Unsworn statements, weight of, § 267 
Weight given to, § 1037, pp. 1079-1089 

Negative facts, 

Burden of evidence as to, § 112 
Proof of, requirements as to, § 1025 
Negative hearsay, exclusion of, § 193, p. 930 
Negative inferences, admissibility, § 488 
Negative statements, opinion evidence, § 459 
Negllgence, 

Conclusion of witness as to, admissibility, § 448, 

p. 82 

Opinion evidence, admissibility on issue as to, § 
448, pp. 82-86 

Reputation, admissibility of evidence as bearing 
on Question of, § 432 
Negotiable instruments, 

Admisslons by assignors of, competency, § 333 
Declarations against interest, former holder, § 
223 

Expert testimony, character of, § 526 
Parol or extrinsic evidence, § 896, pp. 811-^814 
Agency of party executing shown by, § 991, 
p. 966 

Collateral agreements respecting, § 1008, p. 
984 

Gonditions precedent, admissibility to show, 
§ 937, pp. 860-863 
Consideration, § 951, p. 880 
Negro blood, expert testimony as' to proportion in 
given person, § 534, p. 250 

Nelghbors, declaration as to pedigree by, admissibil¬ 
ity, § 229 

Nervous condltion, opinion evidoace, statements of 
fact relative to as admlssible, S 467 


Nervousness, opinion evidence as to, 

Personal injury resulting in, § 513, p. 194 
Witnesses, § 510, p. 187 

New trial, judicial notice, records judically noticed 
in de^ing with motions for, § 60, p. 621 
New York state currency, parol or extrinsic evidence 
as admissible to show meaning of term, § 962, 
p. 924 

Newspaper publishing, Judicial notice, § 29, p, 550 
Newspaper reporters, railroad accident, competency 
to state cause of, § 544, p. 278 
Newspaper statement, death, admissibility as proof 
of, § 227, p. 974 
Newspapers, 

Admissibility, § 726 
Admissions by articles, § 283, p. 1037 
Acquiescence in, § 297, p. 1065 
Best evidence rule, applieation of, § 805 
Hearsay as to, § 194, p. 937, n. 90 
Parol evidence, admissibility to prove contents 
of, § 805 
Presumptions, 

Regularity of oflaclal action of deslgnation 
of, § 146, p. 824 
Relating to, § 150, p. 844 

Relevancy, independently relevant statements in 
as admissible, § 240 

Self-serving declaration, § 216, p. 950, n. 31 
Next friend, admissions, competency, 8 319 
Noise, 

Estimate as to speed based on, admissibility, § 
499, p. 156 

Judicial notice, incident to running of trains, § 
29, p. 567 

Noiseless steam motors, extrinsic evidence as admis¬ 
sible to Show meaning of term, 8 962, p. 927 
Nolo contendere, judicial admission by plea of, § 300, 
p. 1071 

Nomenclature, Judicial notice, governmental survey, 
§ 53 

Nominal parties, admissions, competency to alTect real 
parties in interest, § 319 

Nonaccess of husband, declarations, admissibility to 
prove, 8 231 

Noneontractual recltals, parol evidence as admissible 
to explain or contradict, 8 986 
Noneontractual writings, parol evidence rule, appU- 
cation to, § 928 

Nonjudicial records, sister States, authentication of, 
§ 673 

Nonsuit, Judicial admissions, entry of compulsory 
nonsuit, 8 312 

Normal conditions, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 923 
Normalcy, opinion evidence as to, § 607, p. 169 
North half, parol or extrinsic evidence as admissible 
to Show meaning of term, § 962, p. 924 
Northampton tables, proof of accuracy as essential 
to admission, § 719 
Notaries, 

Expert testimony, value of Services, § 545, p. 320’ 
. Judicial notice of, § 37, p. 696 
Seal of, § 25 

Oflacial document, certiflcate of, § 643, p. 507, n. 
87 

Presumptions, regularity of appointment, 8 138 
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Notched stick, book entries, marks on as admissible 
as, § 685, p. 560 
Notice, 

Best evidence rule, application of, § 792, p. 720 
Oopy of private document, admissibility as re- 
quiring, § 660, p. 526 

Dishonor, parol or extrinsie evidence, waiver of, 
§ 966 

Handwritings, comparison of, § 617, p. 471 
Hearsay as to, § 194, p. 935 
Judicial admission by, § 300, p. 1070 
Letters, admission as evidence of, § 703, p. 603 
Parol evidence, proof of contents of, § 792, p. 720 
Photographs, admissibility as dependent on no¬ 
tice to adverse party, § 709, p. 614 
Presumptions, 

Nonprodnction of, § 156, p. 851, n. 91 
Begularity of notice by public official, § 146, 
p. 803 

Private documents, 

Introduction of, § 676 
Production of, § 755 

Proof of execntion of documents produced 
on, § 736 

Relevancy, independently relevant statements in 
as admissible, § 240 
Secondary evidence, post 

Similar acts or occurrences, experiments, § 587 
Telegrams, admission as evidence of, § 703, p. 
603 

Unsworn statements as to, admissibility, § 262 
Notoriety, sufficiency of evidence to establisb, single 
witness, § 1043 

Novation, parol evidence nile, application to contracts 
of, § 912 
Nuisance, 

Oonclusion of witness in respect of, admissibility, 
§ 453, p. 93 

Expert testimony, prevention of, § 529, n. 98 
Judicial notice of, § 81, p, 673 
Opinion evidence, 

Admissibility in case involving, § 447, p. 80 
Admissibility of statements of fact as to 
cause, § 471, p. 113 

Admissibility on question of creatlon of, § 
447, p. 77 

Presumptions, continuance of, § 124, p. 745 
Number, estimate of, I 503, p. 166 
JNfumber of witnesses. 

Positive or negative testimony, weight as affect- 
ed, § 1037, p. 1087 

Preponderance of evidence as dependent on, § 
1022, pp. 105^1059 

Suflaciency of evidence as determined by, § 1043 
ISTumerical weigbt, expert testimony, conflict as de¬ 
termined by, § 572, p. 419 

ISfurseries and nursery business, judicial notice of 
matters relating to, § 29, pp. 551, 559 
iJurses, 

Bodily condition, statements made at hearlng on, 
admissibility, § 246, p. 994 
JB3xpert testimony, 

Medical matters, § 537, p. 265 
Value of Services, § 545, p. 319 
Trofession, judicial notise, § 29, p. 552 


Oaths and afflrmations, 

Book entries, suppletory oatb as necessary for 
admission of, § 684, p. 557 
Pbotograpbs, verification.by, § 715, p. 623 
Presumptions, regularity of official acts in ad- 
ministering, § 146, p. 824 
Objections, 

Parol or extrinsie evidence, waiver of rule ex- 
cluding by receipt without objection, § 863 
Party introducing evidence, § 1040, p. 1106 
Seif-serving declaratlons, effect of failure to ob' 
ject, § 216, p. 953 

Weigbt of evidence whlcb sbould be excluded 
on, § 1034 

Obliteration, public record, certifled copy, admissi¬ 
bility, § 649 
Obscenity, 

Expert testimony as to, § 546, p. 337 
Opinion evidence as to, admissibility, § 471, p. 
125 

Obscure entries, expert testimony, meaning of, § 646, 
p. 329 

Obscure wrltings, parol or extrinsie evidence, ex- 
planation or clarification of, § 971 
Observations, 

Business matters or transactions, opinion evi¬ 
dence based on, § 507, p. 181 
Declaratlons as to effect of, admissibility, § 261 
Expert testimony, 

Value as dependent on opportunity for, § 
569, p. 395 

Weight of, § 572, p. 421 
Inference from, 

Admissibility, § 485 
Comparative weigbt of, § 568, p. 381 
Intoxication, opinion evidence based on, § 508 
Mental condition, 

Opinion evidence as to requiring opportunity 
therefor, § 507, p. 174 
Opinion evidence based on, § 507, p. 168 
Mental state of other persons deduced from, 
opinion evidence as to, § 510, p. 188 
Opinion evidence, admissibility of statements 
made from, § 448, p. 85 

Positive inferences from, admissibility, § 487 
Probability of occurrence, inference based on, § 
514 

Obvious interest, declaratlons against, § 219, p. 963 
Occupation, 

Judicial notice of, §§ 28, 29, pp. 543-574 
Presumptions, continuance of, § 124, p. 739 
Odd Pellows lodge. 

Anclent documents, entries on minutes as admis¬ 
sible as, § 746, p. 664 
Judicial notice of, § 91, p. 688, n. 51 
Odor, 

Inferences based on, statement of facts as to, § 
504 

Opinion evidence as to, § 517 
Offers to buy or sell, 

Relevabcy of evidence as to, personal property, 
§ 183, p. 898 

Relevancy on question of value of land, § 182, p. 
887 

Office copies, judicial records, admissibility, § 654 
Official deeds, parol or extrinsie evidence, varying 
by, § 915 
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OflSicial position, presumptions, continuance of, § 124, 
p. 739 

Official proceedings, presumptions, regularlty of, § 
146, pp. 798-826 

Ofllcial proclamatlons, Judicial notice of, § 41 
Official registers, records and documents, §§ 637-645, 
pp. 489-609 

Accident reports, admissibility as, § 638, p. 494 
Administrative decisions, § 638, p. 496 
Admissibility, § 637 
Airplane pilot*s log book, § 638, p. 493 
Amendment, effect of, § 766, p. 682 
Army discharge, § 638, p. 494, n. 29 
Autbentication of document, § 643, pp. 606-609 
Ballots, § 638, p. 493 
Bank examiners’ report, $ 638, p. 493 
Bankruptcy appraisements and inventories, § 638, 
p. 493 

Baptismal certiflcate, autbentication, § 643, p. 
606, n. 82 

Best evidence rule, applicatlon of, § 808 
Birtb certiflcate, § 638, p. 496 
Census returns, § 638, p. 493 
Oertiflcates, 

Oonclusivenesa, § 766, p. 682 
Land officers, § 639 

Respect of facta drawn or gathered from 
public records, § 640 

derks of court, official entries of, § 638, p. 491 
Coast survey, 8 638, p. 494 
Conclusiveness, § 766, pp. 679-684 
Consular invoice, § 640, n. 37 
Consuis, certiflcates of, § 638, p. 492, n. 10 
Conveyances, record of, § 641 
Copies, conclusiveness, § 773 
Coroners’ inquests, death certiflcate, § 638, p. 497 
Correspondence, commissioner of general land of¬ 
fice, § 639 

County clerks, official entries of, § 638, p. 491 
County departments, 8 638, p. 492 
Custodian of records, certiflcate of, 8 640 
Oustoms appraisements and invoicea, 8 638, p. 
493 

Death certiflcate, 8 638, p. 496 
Decedents’ estates, reports and inventories of 
representatives, § 638, p. 493 
Deeds, records of, § 641 
Defective records, § 641 
Deputies, certiflcates of, 8 640 
Direction of officer, making under as essentia! 

to admission, 8 637 
Drainage board records, 8 638, p. 493 
Election returns, 8 638, p. 493 
Executor’s and administratores deeds as, 8 643, 
p. 508 

Federal departments and offlcials, reports of, 8 
638, p. 491 

Field notes of survey of public lands, § 639 
Foreign documents, admissibility, § 643, p. 508 
Foresters* reports, § 638, p. 493 " 

Greodetic survey cbarts, 8 638, p. 495 
Government physicians and reports, admissibil¬ 
ity, 8 638, p. 491 
Grants for public lands, § 639 
Health record, 8 638, p. 495 ; 8 643, p. 506 
Hospital records, 8 638, p. 495 
Authentlcation, 8 643, p. 506 


Official registers, records and documents—Contlnued, 
Identification of, § 643, p. 607 
Indian agency, 8 638, p. 492, n. 10 
Industrial board, reports filed with, § 368, p. 
494 

Inspection bureau’s reports, 8 638, p. 493 
Interest of person making record, 8 637 
Land office records, § 639 

Autbentication, § 643, p. 607 
Landing certiflcate, deportation proceeding, § 640, 
n. 37 

Letters, § 638, p. 493 

liicenses, applications for, 8 638, p. 493 

Maps, 8 630, p. 494 ; 8 639 

Autbentication, § 643, p. 506 
Marriage certiflcate, § 638, p. 496 
Masters in cbancery, official deed as, 8 643, p. 
508 

Military records, 8 638, p. 494 
Municipal departments, 8 638, p. 492 
Mutilated record of deed, admissibility, 8 641 
Negative official certiflcates, 8 640 
Notary public, certiflcate of, § 643, p. 607, n. 87 
Official certiflcates, § 640 

Official deed, preliminary proof of autbority of 
officer to execute as essential, 8 643, p. 607 
Opinion offered as public record, 8 637 
Ordiuary*s certiflcate, § 640, n. 37 
Parol or extrinsie evidence, 

Admissibility to contradlct or Impeacb, § 876 
Supplylng omissions in, § 890 
Partlcular records and documents, § 638, pp. 491- 
500 

Patents for public lands, § 639 
Plats, public lands, § 639 
Police records, § 638, p. 496 
Postal records, § 638, p. 494 
Prima facie evidence, § 637 
Prison books, § 638, -p. 494 
Private wrltings, records of, 8 641 
Probative value, admissibility as affected by, 
637 

Public officials, certiflcates by, 8 640 
Receiver’s credentials, § 638, p. 494 
Receiver*s deed, preliminary proof of autbentic 
ty, 8 643, p. 508 

Records of private writings, 8 641 
Religious bodles’ record, 8 638, p. 494 
School lands, lease of, § 639 
Sebool reports and records, 8 638, p. 494 
Seal, § 643, p. 506, n. 82 
Secret records, admissibility, 8 637 
Service record, § 638, p. 494, n. 29 
Sberiffs» deeds, § 638, p. 494 

Preliminary proof of autbentlcity, § 643, p. 
608 

Sister state, conclusiveness of records of, § 766^ 

p. 682 

Sputum certiflcate, 8 640, n. 37 
State departments, 8 638, p. 492 
Statutory autborization as essential to admission, 
8 637 

Statutory provislons, prima facie evidence, § 766, 

p. 681 

Supplying omissions, parol evidence as admissi- 
ble for, § 890 

Surveyors’ reports, 8 638, p. 494 
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Official registers, records and documents—Contlnued, 
Surveys, § 630 

Authentication, § 648, p. 506 
Tax deeds, authentication, § 643, p. 508 
Tax receipts and records, § 638, p. 499 
Townships, records and reports of, § 638, p. 493 
Unauthorized records, § 641 
Verity as imported, § 643, p. 506; § 766, p. 680 
Veteran’s health record on dlsdbarge, § 638, p. 
492, n. 11 

Veterans* Bnreau, administrative decisions of, 
§ 638, p. 495 

Vital statistics, data and records as to, § 638, p. 
495 

Voters» lists, § 638, p. 495 

Voting machines, custodians* certificates, § 640, 
n. 37 

War department reports, § 638, p. 492, n. 10 
Weatlier reports, § 638, p. 495 
Weiglier’s certificate, § 640, n. 37 
Oflacial status, presumption as to. § 138 
OCacial surveys, parol or extrinsie evidence, contra- 
diction by, § 885 

Oil, expert testimony, value of, § 545, p. 312 
Oil and gas, judicial notiee, matters of eommon 
knowledge relating to industry, § 29, p. 554 
Oil and gas leases, 

Conditions, parol evidence of, § 940 
Expert testimony, value of, § 545, p. 295, n. 28 
Old age, presumptions, unsoundness of mind, § 147 
Old channel, parol or extrinsie evidence as admissi- 
ble to Show meaning of term, § 962, p. 923 
Omissions, hypothetical questions, expert testimony, 
§ 651, p. 358 

Omnibus lines, judicial notiee, § 29, p. 563 
On margin, extrinsie evidence as admissible to show 
meaning of term, § 962, p. 927 
Open court, judicial notiee of facts occurring in, § 49 
Operations, judicial notiee, hlstorical facts, § 91, p. 
686 

Opinion evidence, §§ 438-575, pp. 70-432 
See, also, Expert testimony, ante 
Ability, estimate of, $ 503, p. 163 
Abortion, statements as to cause of as admissi¬ 
ble, § 471, p. 113 
Absent-mindedness, § 507, p. 169 
Accident, statements of fact respecting cause of 
as admissible, g 471, p. 113 
Accord and satisfaction, adnaissibility, g 465 
Account, 

Admissibility of statement as to correetness, 
§ 464 

Skilled witnesses, g 474 

Aecuracy of machlne, ordinary observer, g 471, 
p, 124 

Accuracy of scales, g 503, p. 162 
Admission as, admissibility, § 272, p. 1025 
Adverse party called as witness, conclusiveness, 
g 1040, p. 1109 

Aflarmatlve showing as to qualifleations of wit¬ 
ness required, g 458, p. 98 

Age, 

Estimates as to, g 493 
Probative value of estimate, g 568, p. 388 
Skilled witnesses, g 480, p. 134 
Agency, admissibility, g 471, p. 119 
Agreements, statements of fact as to, g 465 


Opinion evidence—Contlnued, 

Agriculture, skilled witnesses, g 475 
Ailment, third persons, § 513, p. 198 
AUeys, admissibility on question relating to con- 
dition of, § 448, p. 83 

Amount of damages, admissibility on question of 
§ 447, p. 77 
Animals, 

Admissibility on question of damage to, § 
447, p. 81 
Conduct of, g 491 
Expert judgment, § 524 
Mental state of, g 509 
Physical condition of, g 512 
Skilled witnesses, § 476 
Statements of fact in respect of, g 463 
Suitability for designated work, g 517 
Animus of witness, § 510, p. 184 
Apparent condition of health, third person, § 
513, p. 198 
Appearance, 

Inferences from, g 489 

Partieular place, admissibility, g 471, p. 117 
Area, estimate of, g 503, p. 164 
Areaway, admissibility of statements respecting 
safety or danger of, § 448, p. 86 
Asphyxiatlon, statements of fact relative to cause 
of as admissible, g 471, p. 113 
Assumption of risk, admissibility on question of, 
g 448, p. 84 

Attestation in presence of testator, admissibili¬ 
ty, § 471, p. 124 

Attesting witnesses, g 507, p. 182 
Attomeys, statements relating to legal matters, 
g 479 

Automobile accident, ordinary observer, § 471, p. 
121 

Autopsy, conflict in, g 572, p. 423, n. 97 
Awareness of witness, g 510, p. 184 
Basis of opinion, value of opinion as dei)endent 
on, g 567, p. 380 

Bigamy, admissibility, g 471, p. 120 
Blackmall, admissibility, g 471, p. 125 
Boat landing, admissibility on question of safe¬ 
ty or danger of, g 448, p. 86 
Bodily condition, questions as to, § 547 
Bookkeepers, accounting matters, § 474 
Bookkeeping, admissibility in resi)ect of, g 464 
Boundaries, 

Estimate of, g 503, p. 165 
Ordinary observer, § 471, p, 122 
Breach of contract, admissibility on question of, 
g 447, p. 77 

Bridges, admissibility on question of condition 
of, g 448, p. 83 

Building trades, skiUed witnesses, g 477 
Business acumen, g 507, p. 170 
Business affairs, capaclty in, g 507, p. 179 
Business and conduct thereof, statements of fact 
relating to, g 464 

Bust, resemblance between person and, g 515 
Butchering, skiUed witnesses, g 476 
Oanals, admissibility on question of damages re- 
sultlng from construction of, g 447, p. 81 
Capacity, 

Estimate of, g 498 
Expert witness, g 543 
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Opinlon evidence—Oontinued, 

Care, admisslbility in respect to exercise of, § 
448, p. 85 

Oattle guards, admisslbility on question of con- 
dition of, § 448, p. 83 
Cause and effect, 

Admisslbility, § 471, p. 113 
Animals, § 524 
Skilled witness, § 525 
Change in mental condltion, § 507, p. 171 
Character, admisslbility, § 471, p. 116 
Characteristics, estimate of, § 493 
Charges, skilled witnesses, § 474 
Ghemistry, skilled witnesses, § 484 
Chemlsts, qnalifications, § 480, p. 135, n, 29 
Childishness, § 490; § 507, p. 170 
Clrenmstantial evidence, conflict between, § 572, 
p. 417, n. 66 
Climate, § 517 

Collapse of bridge, statements relative to canse 
as admissible, § 471, p. 113 
Collective facts, statements as to, § 461 
Collision, statements respecting canse of as ad¬ 
missible, § 471, p, 113 

Common knowledge, statement of facts forming 
part of, § 460 

Comparative safety or danger, admisslbility, § 
448, p. 83, n. 2 

Comparative shrewdness, § 507, p. 170 
Comparison of handwriting, refreshing memory 
of witness testlfying to, § 516, p. 213 
Competency, mental eompetency, § 507, p. 177 
Competoncy of witness, determlnation as to, § 
458, pp. 97-101 

Complex facts, statements as to, § 461 
Conclusions of law, admisslbility, § 453, pp. 90-93 
Conclusiveness, § 567, p. 378 

Adverse party called as witness, § 1040, p. 
1109 

Condition, 

Estimate of, § 603, p. 162 
Expert witness, § 541 

Condition of localities or objects, admisslbility, § 
448, p. 83 
Conduct, 

Animals, § 491 
Human beings, 5 490 

Statements relating to as admissible, § 471, 
p. 114 

Confidentlal relationship, admisslbility, § 471, p. 
120 

Conflict of, § 572, pp. 416-427 
Conjecture, 

Admisslbility of testimony consisting merely 
of, § 450 

Probatife force of opjnion based on, § 567, p. 
381 

Consanguineous relationship, proof of, S 515 
Consideration, admisslbility, § 465 
Conspiracy, § 471, p, 119 

Consumption, statement as to person having, § 
513, p. 199 
Contracts, 

Capaclty to enter Into, § 507, p. 178 
Statements of fact relative to as admissible, 
§ 465 


Opinlon evidence—Continued, 

Contradiction, Standard treatises for purpose of, 
§ 575 

Corporatlons, admissibility in respect to powers 
of. § 404 

Correctness of reasoning, § 565 
Correspondence, 

Inferences as to, § 504 
Weight of opinion, § 568, p. 382 
Costs, estimate of, § 503, p. 164 
Credits, skilled witnesses, § 474 
Criminal liability, capacity to incur, § 607, p. 179 
Crippled condition, § 613, p. 201 
Crops, admisslbility on question of damage to, S 
447, p. 81 
Cross-examination, 

Qualiflcation of witness shown by, § 458, p. 98 
Standard treatises in connection with, § 574, 
pp. 428-431 
Tests applied, § 566 

Orosslngs, admissibility on question of condition 
of, § 448, p. 83 

Oultlvatlon of land, admissibility, § 471, p. 118 
Custody of child, b^ interest of, § 471, p. 124 
Oustoms and usages, skilled witnesses, § 483, pp, 
139-142 
Damages, 

Admissibility on issue as to, § 447, pp. 76-82 
Estimate of, § 496 

Statements of fact relating to cause of as 
admissible, § 471, p. 113 
Weight of opinion, § 668, p, 381 
Bams, admissibility on question of damages re- 
sulting from construction, § 447, p. 81 
Danger, admisslbility on question of, § 448, p. 83 
Dpath, 

Skilled witnesses, § 480, p. 134 
Statements of fact respecting cause of as ad¬ 
missible, § 471, p. 113 

Deceit, admissibility on question of, § 447, p. 77 
Deeds, capacity to execute, § 507, p, 178 
Deflned, § 438 

Definiteness of questions asked witness, § 547 
Degree of sklll or knowledge required of skilled 
witness, § 456 

Delirium, statements of fact relative to as admis¬ 
sible, § 467 

Denial of exlstence of fact or occurrence of event, 
§ 459 

Dentlsts, matters relating to practice, $ 480, p. 
133 

Dependency, admissibility, § 471, p. 119 
Derailment, statements of fact respecting cause 
of as admissible, § 471, p. 113 
Determination as to competency of witness, § 458, 
pp. 97-101 

Difference in value, admissibility of statements as 
to, § 447, p. 80 

Dimensions, estimate of, § 496 
Direct examlnation, Standard treatises in connec¬ 
tion with. § 673 

Direction, estimate of, § 503, p. 164 
Disability, statements of fact relative to as ad¬ 
missible, § 467 
Dlscretion of court, 

Admlssion of, § 449 
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Opinlon evidence—CJontinued, 

Discretion af court—Continued, 

Examinatiori of witness, § 547 
Mental condition, § 507, p. 176 
Qualification of witness, § 458, p. 99 
Statements of facts on whicli opinion based, § 
486 

Disease, 

Existence of, § 513, p. 195 
Skilled witnesses, § 480, p. 134 
Third persons, § 513, p. 198 
Disregard of opinion, § 537, p. 380 
Dissatisfaction of witness, § 510, p. 184 
Distance, 

Estimate of, § 497 

Weight of estimate as to, § 568, p. 382 
Divorce, admissibility, § 471, p. 120 
Drains, admissibility on question of damages re- 
snlting from construction, § 447, p. 81 
Drugs, 

Person nnder infiiuence of, § 513, p. 201 
Skilled witnesses, § 480, p. 134 
Statements resi)ecting effect of as admissible, 
§ 471, p. 114 

Drtmkenness, statements respecting effect of as 
admissible, § 471, p. 114 
Duration, estimate of, § 500 
Buress, admissibility, § 471, p. 116 
Barning capacity, 

Admissibility, § 471, p. 124 
Effect of pbysical condition on, § 513, p. 193 
Estimate of, § 503, p. 164 
Impairment of, § 513, p. 203 
Bcclesiastical affairs, skilled witnesses,' § 484 
Blectricity, skilled witnesses, § 478; § ^0, p. 228 
Bmotions, exbibition of, § 510, p. 189 
♦Bmployment, admissibility, § 471, p. 119 
Engineering, skilled witnesses, § 478; § 530, p. 229 
Enumeration of facts on wbicb opinion based, § 
486 

Epithets, exclusion of evidence as to, § 471, p. 114 
Erasnres, admissibility, § 489 
Estimates, §§ 492-503, pp. 150-166 
Etbnologist, natnral history, § 484 
Examination of witnesses, 

Ordinary observers, §§ 547, 548, pp. 338-342 
Qualiflcations shown by, § 458, p. 98 
-Skilled observers and experts, §§ 549-560, pp. 
342-377 

Exceptions to nile exclnding, § 444 
Exclusion of, §§ 438-443 
Expense, estimate of, § 503, p. 164 
Experience, 

AdmissibUlty, § 471, p. 122 
Consideration in determining value, § 567, p. 
379 

Skilled witness, § 456 

Experiments in support or explanation of, § 589 
Expert testimony. Judgment of experts, post, this 
head 

Explosion, statement of fact respecting cause of 
as admissible, § 471, p. 113 
Extent of damages, admissibility on question, § 
447, p. 77 

Fact questions, competency of witness as,''§ 458, 
p. 97 


Opinion evidence—Continued, 

Fact statements, §§ 459-484, pp. 101-144 
Skilled witnesses, §§ 472-484, pp. 126-144 
Factors considered in determining value of opin¬ 
ion. § 567, p. 379 

Facts on wbicb opinion based, statement of § 
486 

Feeble-mindedness, § 507, p. 169 
Feebleness of anotber, § 513, p. 201 
Fences, condition of, § 471, p. 117 
Fickleness, § 507, p. 169 

Fictitious name, statements as to operating busi- 
ness under, § 464 
Financial condition, § 511 

Statement of facts relative to as admissible, 
§ 466 

Findings, snfficiency to support, § 567, p. 379 
Fire, 

Admissibility on question of damages resuit- 
ing, § 447, p. 81 

Statements of fact respecting cause of as ad¬ 
missible, § 471, p. 113 

Firm of statement, mental condition, § 507, p. 172 
First band knowledge, weigbt given testimony 
from, § 572, p. 420 

Fog, statements respecting effect on ligbts as ad¬ 
missible, § 471, p. 114 
Force, 

Application of, § 471, p. 118 
Estimate of, § 503, p. 165 
Foremansbip, admissibility, § 471, p. 119 
Forgery, § 516, p^ 210 
Form of statement, 

Determining character as, $ 439 
Probabilitles, medical experts, § 534, p. 252 
Foundation for, § 547 

Attesting or subscribing witnesses, § 507, p. 
182 

Fraud, 

Admissibility, § 447, p. 77; § 471, p. 115 
Oonflicts in, § 672, p. 418, n. 67 
Freigbting, admissibility in respect to matters 
of, § 464 

Friendliness, § 490 
Frigbt, witnesses, § 510, p. 187 
Fumes, statements respecting effect on vegetation 
as admissible, § 471, p. 114 
Future, 

Effect of injury, § 613, p. 195 
Statements relating to, § 439 
Ga,misbment, statements respecting effect on 
reputation as admissible, § 471, p. 114 
Genuineness, bandwriting, § 516, p. 210 
Gestation, skilled witnesses, § 480, p. 134 
Gifts, ordinary observer, § 471, p. 122 
iGood faitb, 

Oonflicts in, § 572, p. 419, n. 68 
Witness, § 510, p. 184 
Grade, estimate of, § 503, p. 165 
Habitual drunkards, admissibility in respect of, § 
464 

Handwriting, § 516, pp. 209-214 

Oross-examination, nonexpert witness, § 5i8 
Examination of witness in respect of, § 647, 
n. 65 

Qualification of witness, § 616, p. 209 
Skilled witness, § 631 
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Opinion evidence—Continued, 

Handwriting—Continued, 

Weight of opinion, § 568, p. 388 
Headaches, personal injury resulting in, § 513, p. 

194 

Health, 

Insurance liability as affected, § 613, p. 205 
Statements of fact relative to as admissible, 
§ 467 

Third persona, § 613, p. 199 
Hearsay, 

Oonflict of evidence based on, § 572, p. 420, 
n. 78 

jQualificatlon of witness not established by, §. 
458, p. 98, n. 66 

Heirship, admissibility, § 471, p. 120 

Hernia, § 513, p. 194 

Highways, 

Admissibility on question of condition of, § 
448, p. 83 

AdmissibUity on question of damages result¬ 
ing from construction of, 8 447, p. 81 
Humiliation, feeling of on part of witness, § 610, 
p. 184 

Husband and wife, relatlonshlp of, § 471, p. 120 
Hypothetical facts, conclusion of e35)ert based on, 
§ 446 

Hypothetical questlons, cross-examination of wit¬ 
ness testifying to mental condition, g 648 
Identity, 

Inferences, § 604 
Weight of opinion, § 568, p. 382 
Idiocy, § 507, p. 169 

Illiteracy of witness, weight of testimony respect- 
Ing genulneness of handwriting as affected, g 

616, p. 210 

Immunity, foundation for opinion, g 647 
Impairment of, g 671, pp. 411-416 
Impeachment, § 571, pp. 411-416 
Cross-examination, § 548 

Impression, person as easily impressed, g 607, p. 
170 

Improvements, ordinary observer, § 471, p. 122 
Inanimate objects, appearance of, g 489 
Indebtedness, statements of fact relative to as 
admissible, § 468 

Independent relevancy, admissibility as affected, 
§ 443 

Inebriety, § 608 
Inferences, ante 

Influenee, person as being easily Influenced, g 
607, p. 170 

Insane delusions, admissibility, g 471, p. 116 
Insanity, § 607, p. 172 
Insolvency, g 511 

Statements of fact relative to as admissible, g 
466 

Insurance, 

Physical condition affecting liability, g 513, p. 
204 

Skilled witness, g 484 
Intelligence, g 607, p. 169 
Intemperance, § 508 
Intent, § 471, p. 116 

Interest of witness as disqualifying, § 457 
Intimate acquaintance, testimony as to m^tal 
condition as requiring, g 607, p. 175 


Opinion evidence—Continued, 

Intoxicating liquors, admissibility of evidence as 
to amount delivered, § 471, p. 122 
Intoxication, g 608 

Hxamination of witness in respect of, § 647, 
n. 68 

Invasion of province of Jury, g 446 
Irrationality, § 507, p. 171 

Jerks, admissibility of statement of fact as to 
train starting with, § 470 
Judgment of experts, gg 520-623, pp. 217-222 
Basis of judgment, § 521 
Capability of jurors to draw concluslons from 
facts proved, g 520 
Conjecture exduded, § 622 
Experiments as basis of judgment, g 521 
Hearsay as basis, g 521, n. 81 
Predication on opinions or condusions of 
others, g 521 

Range of testimony, g 523 
Subject matter, g 520 
Test of, g 666 

Wei^t of, § 669, pp. 389-410 
Jury questions, weight glven to, g 667, p. 378 
Emowledge, 

Consideration in determinlng value of opin¬ 
ion, § 667, p. 379 

Customs and usages, § 483, p. 141 
Facts formlng part of common stock of, g 460 
Necessity of having, § 454 
Statements made from, § 448, p. 85 
Witness, § 510, p. 184 
Law, skilled witnesses, g 479 
Lay witnesses, conflict with experts, g 672, p. 
422 

Legal matters, expert witness, § 632 
Levees, admissibility on question of damages 
resulting from constmction of, g 447, p. 81 
Life Insurance, skilled witness, § 484 
Llght, sufficiency of, § 617 

Loans, statements of fact relative to as admis¬ 
sible, g 468 

Location, estimate of, § 503, p. 165 
Logging, skilled witnesses, g 484 
Loss of time, admissibility on question of dam¬ 
ages resulting, g 447, p. 82 
Machlnery, admissibility on question of condition 
of, g 448, p. 83 

Malice on part of witness, § 510, p. 184 
Management of business, admissibility on ques¬ 
tion of, § 464 

Manufacturing, skilled witnesses, g 478; § 630, 
p. 231 

Marine Insurance, skilled witness, g 484 
Mark, signature by, § 516 

Market, statements of fact relating to existence 
of, § 464 

Market price^ conclusiveness, g 668, p. 388 
Market value, g 545, p. 280, n. 88 
Admissibility, § 471, p. 124 
Examination of witness as to, g 647 
Marriage, § 471, p. 120 

Materiallty, admissibility as dep^dent on, g 445 
Meaning of words, phrases or statements, ad- 
mlssibllity of evidence as to understapding 
of, § 461 

Mechanics, skilled witnesses, g 478; g 530, p. 232 


1263 



INDEX TO EYIDENCE 


Opinion evidenee—Continued, 

Medical matters, expert wltnesses, §§ 534-638, 
pp. 238-267 

Medicine, skilled wltnesses, § 480, pp. 133-136 
Melancholia, admissibility, § 471, p. 116 
Memory, § 507, p, 169 

Mental condition or capacity, § 471, p. 115; §§ 
505-607, pp. 168-183 
Change in, | 507, p. 171 
Conclusiveness, § 568, p. 383 
Conflicts in, § 572, p. 417, n. 66 
Cross-examination respecting, § 548 
Discretion of court as to suflaciency, f 607, 
p. 176 

Examination of nonexpert witness as to, § 
547 

Expert testimony, § 535 
Eoundation for, § 547 

Intimate acquaintance as essential to admis- 
slon, § 507, p. 175 
Other persons, § 507, pp. 168-183 
Statement of facts on which opinion based, 
§ 507, p. 170 

Weight of opinion, § 568, p. 382 
Witness, § 606 
Mental state, 

Animals, | 509 
Persons, § 510, pp. 184-190 
Thlrd persons, § 510, p. 188 
Witness, § 510, p. 184 
Mercantile afiPairs, skilled witness, § 484 
Method of work, admissibility on question of, 
§ 448, p. 83 

Military afifairs, skilled wltnesses, § 484 
Mines and mining, 

Admissibility on question of condition of, 
§ 448, p. 83 

Duty of maintaining mine roof, § 471, p. 122 
Skilled wltnesses, $ 484 
Misleading questions to witness, § 547 
Misrepresentation, admissibility, § 471, p. 115 
Mlstake, admissibility, § 471, p. 115 
Mortgages, statements of fact as to as admissible, 

§ 465 

Mortification, feeling of on part of witness, § 610, 
p. 185 

Motive, § 471, p. 115 

Witness, § 510, p. 185 
Motor Vehicles, 

Admissibility of statement as to competency 
of person to drive, § 448, p. 85 
Ordinary observer, § 471, p. 121 
Natural history, skilled witness, § 484 
Naturalness of conduct, exclusion of, § 471, p. 
114 

Nautica! matters, 

Admissibility in respect of, § 464 
Skilled witness, § 484 
Necessity, § 617 

Admissibility, § 471, p. 116 
Admissibility as dependent on, § 445 
Negative inferences, § 488 
Negative statements, §i 459 
Negligence, admissibility on issue as to, § 448, 

pp. 82-86 

Nervous condition, statements of fact i^ative 
to as admissible, ( 467 


Opinion evidenee—Oontinued, 

Nervousness, 

Personal injury resulting in, § 513, p. 194 
Witness, § 510, p. 187 
Normal-mindedness, § 507, p. 169 
Nuisance, 

Admissibility in case involvlng, § 447, p. 80 
Admissibility of statements of fact as to 
cause of, § 471, p. 113 

Admissibility on question of creation of, § 
447, p. 77 

Number, estimate of, $ 503, p. 166 
Obscenity, admissibility, § 471, p. 125 
Observation, 

Inferences from, § 485 
Statements from, § 488, p. 85 
Odors, § 517 

Opportunity for acquiring requisite knowledge as 
Insuflacient to warrant admission, § 454 
Ordinary observers, 

Examination of, §§ 647, 648, pp. 338-342 
Qualification, § 455 

Statements of fact by, §§ 459-471, pp. 101-126 
Osteopaths, 

Conflict with testimony of physician, § 572, 
p. 420, n. 77 

Matters relating to practice, § 480, p. 133 
Overcrowding, admissibility, § 471, p. 125 
Overflow, atoissibility on question of damages 
resulting, § 447, p. 80 

Ownersbip, statements of fact as to as admissible^ 
§ 469 

Oyster culture, skilled wltnesses, § 484 

Pain and suffering, § 513, p. 194 

Paralysis, § 613, p. 201 

Partnersbip, admissibility, § 471, p. 119 

Payment, admissibility, § 471, p. 117 

Peculiarities, § 607, p. 171 

Pecuniary condition, § 611 

Pedlgree of animals, skilled wltnesses, § 476 

Permanency of injury, § 513, p. 195, n. 39 

Person not witness, admissibility, § 452 

Personal identity, estimates of, § 493 

Personal injuries, future effect of, § 513, p. 195 

Personal property, 

Admissibility on issue of injury to, § 447, p. 
77 

Value, expert witness, § 545, p. 306 
Pbenomena, weight of opinion, § 568, p. 381 
Photograph, resemblances, § 615 
Physical condition, 

Animals, § 512 

Change in, § 513, p. 202 

Impairment of, § 613, p. 202 

Inferences from transient appearances, § 613, 

p. 200 

Matters conceming liability of insurer, § 
513, p. 204 

Obvious conditions and effect, § 513, p. 200 
Persons, § 613, pp. 191-207 
Statement of fact relative to as admissible, 
§ 467 

Third persons, § 613, p. 196 
Weight of opinion, § 568, p. 384 
Witness, § 613, p. 191 

Physical facts, admissibility, § 471, p. 117 
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Opinion evidence—Continued, 
riiysicians and surgeons, 

Confllct with other testimony, § 572, p. 420, 
n. 78 

Statements relating to medicine or surgery, 

§ 480, p. 133 , 

Physiologlcal matters, expert witnesses, §§ 534r- 
638, pp. 238-267 

Physiology, skilled witnesses, § 484 
Pipe lines, admissibility on question of damages 
resulting from constructlon, § 447, p. 81 
Place, admissibility, § 471, p. 120 
Poisons, skilled witnesses, § 480, p. 134 
Pollutlon of stream, statements respecting effect 
of as admisslble, § 471, p. 114 
Positive Inferences, § 487 

Possesslon, statement of fact as to as admisslble, 
§ 469 

Possibility, § 514 

Admissibility of, § 471, p. 118 
Power lines, admissibility on question of damages 
resulting from constructlon, § 447, p. 81 
Practical experience, qualiflcation of skilled wit- 
ness by, § 456 

Predicate for admission, mental condition or 
capacity, § 607, pp. 173, 180 
Probability, § 614 

Admissibility, § 471, p. 118 
Medical experts, § 534, p. 251 
Probative value, § 567, p. 379 
Professlonal knowledge, conclusion depending on, 
§ 446 

Professlonal training, qualiflcation of skilled wit- 
ness by, § 466 

Proflt and loss, estlmate of, § 503, p. 166 
Proflts, admissibility on question of damages re¬ 
sulting from loss of, { 447, p. 82 
Propriety, admissibility, § 471, p. 116 
Province of jury, admission as invasion of, § 446 
Provocatlon, exclusion of, § 471, p. 114 
Purpose, § 471, p. 115 

Qualiflcations of witness, §§ 454-458, pp. 93-101 
Admissibility on question of damages as 
dependent on, § 447, p. 78 
Oustoms and usages, § 483, p. 141 
Determinatlon as to competency, § 458, pp. 
97-101 

Estimate of weight, § 502 
Estimates as to speed, § 499, p. 157 
Expert witness, § 467 
Handwriting, § 616, p. 209 
Mental condition, § 507, p. 176 
Skilled witness, § 456 
Quality, 

Estimate of, § 498 
Expert witness, § 541 
Ordinary observer, § 471, p. 120 
Quanti ty, 

Estimate of, § 498 
Expert witness, § 543 
Ordinary observer, § 471, p. 120 
Weight of opinion, § 568, p. 388 
Quarrelsomeness, § 490 

Questions asked witness in eliciting opinion, § 
647 

Hailroad stations, admissibility on question of 
condition of, J 448, p. 83 
32 C.J.S.-80 


Opinion evidence—Continued, 

Rallroads, 

Admissibility of opinions respecting damages 
sustained from taklng of land for, § 447 
Skilled witnesses, § 481 

Statements of fact relating to as admisslble, 
§ 470 

Real property, admissibility on issue of damages 
to, § 447, p. 77 

Reasonable time, estimate of, § 500 
Receivers, admissibility of statements respecting 
conduct of business by, § 464 
Recognition, weight of testimony as to, § 568, 
p. 382 

Redirect examination as to, § 548 
Refreshlng memory, comparison of handwriting, 
§ 516, p. 213 

Relationship, admissibility, § 471, p. 119 
Relaxatlon of nile excluding, §§ 444 - 44 9, pp. 72-37 
Relevancy, 

Admissibility as dependent on, § 445 
Mental condition, § 507, p. 173 
Rental value, weight of, $ 672, p. 421, n. 81 
Replacement cost, ordinary observer, § 471, pi 
122 

Resemblance, §| 515, 516, pp. 208-214 
Restrictlons as to admission of, § 438 
Results, admissibility, § 471, p. 125 
Roentgenologist, conflict with testimony of physi- 
cian, § 572, p. 420, n. 78 
Rule of exclusion, §§ 438-443 

Relaxatlon of, §§ 444-449, pp. 72-87 
Rumor, qualiflcation of witness as subject to 
be establlshed by, § 458, p. 98, n. 65 
Rupture, § 513, p. 194 

. Safety questions, admissibility, § 448, p. 83 
Sales, statements of fact as to as admisslble, § 
465 

Sanlty, § 507, p. 172 

Scientific knowledge, conclusion depending on, § 
446 

Scientific training, qualiflcation of skilled witness 
by, § 456 

Scintilla evidence, § 667, p. 380, n. 70 
Sensation, inferences from, §§ 486-619, pp. 144- 
217 

Skilled witness, stating facts on which opin¬ 
ion based, § 519 
Services, value of, § 545, p. 318 
Sewers, admissibility on question of damages re¬ 
sulting from constructlon of, § 447, p. 81 
Shamming, admissibility, § 471, p. 114 
Shooting,, admissibility of evidence as to acci¬ 
denta! character of, | 471, p. 116 
Shrewdness, § 507, p, 170 
Sidewalks, 

Admissibility on question of condition of, 8 
448, p. 83 

Location of, § 471, p. 118 
Signature, mark, § 516 

Similar acts or occurrences, experiments in sup- 
port of, § 589 

Simple-mindedness, § 507, p. 169 
Skilled witness, 

Admissibility, § 446 
Gross-examination, § 560, p. 369 
Examination of, §§ 549-^60, pp. 342-377 
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Opinion evidence—Contlnued, 

Skilled witness—Continued, 

Generalizing from experience after stating 
facts, § 564 

Impeachment, § 571, p. 411 
Qualification, § 456 
Redlrect examination, § 560, p. 376 
Statements of fact by, §§ 472-484, pp. 126- 
144 

Stating facts on which opinion based, § 519 
Sleep, ability of person to sleep, § 513, p. 200, n. 
72 

Sleeplessness, statements respecting as admis> 
sible, § 471, p. 114 
Sobrlety, § 508 
Solvency, § 511 

Establishment by, § 545, p. 313 
Sound, questions involTing, § 517 
Soundness of mind, § 507, p. 172 
Space, 

Estimate of, § 497 
Sufficiency of, § 517 

Welght of estimate as to, § 568, p. 382 
Sparks, admissibility of statements of fact as 
to locomotive emitting, § 470 
Specifio instances within rule excluding, § 442 
Speculation, ^ 

Admissibility of evidence as to damages 
based on, § 447, p. 79 

Probative force of opinion based on, J 567, 
p. 381 

Speed, 

Admissibility on question of, § 448, p. 83 
Estimate of, § 499, pp. 155-160 
Examination of \^tness in respect of, § 547, 
n. 61 

Ordinary observer, § 471, p. 120 
Weight of opinion, § 568, p. 384 
Standard treatises in connection with, §§ 573- 
575, pp. 427-432 
Contradiction by, § 575 
Statements of facts, §§ 459-484, pp. 101-144 
Handwriting, § 516, p. 213 
Mental condition, § 507, p. 173 
Skilled witnesses, §§ 472-484, pp. 126-144 
Status, estimate of, § 493 

Steam sbovels, admissibility on question of safety 
or danger of, § 448, p. 86 

Stocks, admissibility on question of condition of 
§ 448, p. 83 
Street railroads, 

Skilled witnesses, § 481 

Statements of fact relative to as admissible, 

§ 470 

Streets, admissibility on question of condition of, 

§ 448, p. 83 

Strengtb of will, § 471, p. 115 
Stupidness, § 507, p. 169 
Subject matter, 

Judgment of experts, § 520 
Skilled inference or expert judgment, §§ 524r- 
546, pp. 222-337 

Subjects of, fact statements by skilled witness, § 
473 

Subscribing witnesses, § 507, p. 182 
Substance of statement as determining character 
as, § 439 1' 


Opinion evidence—Contlnued. 

Substantive nature of, § 567, p. 379 
Sufficiency, questions Involvlng, § 517 
Suicide, compensation of, § 490 
Suitability for deslgnated work, § 517 
Sullenness, § 490 

Supporting facts, necessity of, § 567, p. 380 
Supporting testlmony, § 570 
Suppositlons, admission of, § 450 
Surgery, skilled witnesses, § 480, pp. 133-136 
Surgical matters, expert witnesses, §§ 534-638, 
pp. 238-267 

Surveys, results of, § 471, p. 125 
Symptoms, pbysical condition, § 513, p. 192 
Tecbnlcal trainlng, qualification of skilled wit¬ 
ness by, § 456 

Telegrapbs and telephones, admissibility on ques¬ 
tion of damages resulting from construction 
of lines, § 447, p. 81 
Temperature, estimate of, § 503, p. 166 
Testamentary capacity, § 507, p. 177 
Admissibility, § 471, p. 116 
Cross-examinatlon of witness, § 548 
Tests of, §§ 561-566 
Inferences, §§ 562-565 
Judgment of experts, § 566 
Time, 

Admissibility, § 471, p. 120 
Estimates of, § 500 
Judgment of experts, § 520 
Probative value of, § 568, p. 388 
Tools, admissibility on question of safety or 
danger of, § 448, p. 86 
Trade terms, skilled witnesses, § 482 
Traln schedules, statements relative to as admis¬ 
sible, § 470 

Training, consideration in determining value of 
opinion, § 567, p. 379 

Trapdoors, admissibility on question of condition 
of, § 448, p. 83 

Treatises in connection with, §§ 573-575, pp. 427- 
432 

Trees, admissibility on question of damage to, 
§ 447, p. 81 

Trench, admissibility on question of condition of, 
§ 448, p. 83 

Trespass, admissibility in cases of, § 447, p. 80 
Trial by court, exclusion in case of, § 441 
Tuberculosis, § 513, p. 199 
Turntables, admissibility on question of safety or 
danger of, § 448, p. 86 
Typewrltlng, resemblance, § 515 
Ultimate facts, opinion of experts as to as ad¬ 
missible, § 446 
Understanding, § 507, p. 169 

Admissibility of testlmony as to, § 451 
Witness, § 510, p. 186 

Undue infiuence, admissibility, § 471, p. 115 
Unswom statements as to basis of opinion, ad¬ 
missibility, § 241 

Unwarranted conclusions, exclusion of, § 440 
Unwritten law, skiUed witnesses, § 479 
Utility, questions Involving, § 517 
Value, 

Oonclusiveness, § 568, p. 386 
Estimate of, § 501 

Examination of witness as to, § 547 
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Opinlon evidence—Continued, 

Value—Oontinued, 

Bxpert witness, 8 545, pp. 279-323 
Personal property, expert witness, § 545, p. 
306 

Services, § 545, p. 318 
Weight of opinion, § 568, p. 385 
Verdict, suflSciency to support, § 567, p. 379 
Veterinary, matters relating to practice, § 480, p. 
133 

Vision, defects In, § 513, p. 194 

Waiver, qualification of witness, § 458, p. 99 

Waste, admissibility in cases involving, § 447, 

p. 81 

Weak-mindedness, § 507, p. 169 
Weather, § 617 
Weight of, 

Confiict in, § 572, p. 417 
Estimate of, § 502 
Given to, § 1031, p. 1072 
Judgment of experts, § 569, pp. 389-410 
Opinion, §§ 567-572, pp. 378-427 
Inferences, § 568, pp. 381-388 
Supporting opinion, § 570 
Wills, capacity to execute, § 507, p. 178 
Witnesses, 

Mental state of, § 510, p. 184 
Physieal condition of, § 513, p. 191 
Womb displacement, personal injury resnlting in, 
§ 513, p. 194 

Workmen’s compensation, 

Admissibility on question of coverage, § 471, 

p. 126 

Nature of injury, § 513, p. 192, n. 1 
Wrecks, admissibility as to cause of, § 471, p. 122 
X-ray pbotographs, § 646, p. 333 
Opinion of court, admissibility in evidence, § 633, 
p. 484 
Opinlons, 

Judicial notice of, § 50, p. 619, n. 96 
Kes gestae, expressions of opinion as part of, 
§ 421 

Sensation, inferences fi*om, examination of wit¬ 
ness respecting, § 549 

Optics, Judicial notice, principies of, § 74, n, 61 
Options, 

Declarations by holder of option to purchase re¬ 
specting possession, admissibility, § 247, p- 
1000 

Parol or extidnslc evidence, 

Bntire agreement not expressed in writing, 
§ 1013, p. 1033 

Identification of property involved, § 1007, 
p. 1019 
Rule, 

Application to, § 912 

Mortgages given to secure, § 952, p. 883 

Oral admission, §§ 279-281 
Agents, § 353 
Competency, § 279 
Hearsay as to, § 193, p. 930 
Interpreter, admissions made tbrough, § 280 
Judicial admissions, § 300, p. 1069 
Proof of, 8 370 

Telepbone, admissibility wben made over, 8 281 
Weigbt; of, 8 382, p. 1179 


Oral declarations, 

Course of duty, § 225 

Favo rabie circumstances accrediting testimony, 
§ 269 

Impairment of credibllity, 8 268 
Intent, admissibility, § 256 
Statutory provisions, death of declarant as ren- 
dering admisslble, § 205 
Oral evidence, weight given to, 8 1033 
Oral perception, similar acts or occurrences, experi- 
ments to Show degree of, § 588 
Oral statements, 

Admission, 8 272, p. 1023 
Declaratlon against interest, § 224 
Declarations, pedigree, § 232, p. 980 
Independently relevant unswom statements as 
admissible, § 240 

Orange grove, expert testimony, value of, 8 545, p. 297 
Ordinanees, 

Amendment, judicial notice of, § 27 
Certlfied copies, admissibility, § 651, p. 516, n. 95 
Conelusion of witness in respect of, admissibility, 
§ 453, p. 92 

Effective date, Judicial notice of, 8 27 
Judicial notice, § 27 

Discriminatory efifect, § 43, p. 609 
Municipal eorporations, proof- of act of as not 
requiring as to, § 189 
Parol or extrinsic evidence, 

Admissibility to prove existence of contents 
of, 8 810, p. 744 

Mlstakes shown by, 8 978, p. 940 
Presumptions, 

Oontinuanpe in effect, § 124, p. 744 
Knowledge of, 8 132, p. 760 
Repeal, Judicial notice of, § 27 
Secondary evidence, loss or destruction of as 
ground for admission, 8 827 
Ordinary, official document, certificates as competent 
as, § 640, n. 37 

Ordinary alterations, parol or extrinsic evidence as 
admissible to Show meaning of term, 8 962, p. 923 
Ordinary faculties, presumptions, possession of, 8 150, 
p. 833 

Ordinary observer, opinion evidence, 

Qualification to glve, 8 455 
Statements of fact, §§ 459-471, pp. 101-144 
Ore bank, expert testimony, value of, 8 546, p. 298 
Organizations, presumptions, legallty of, § 134^ p. 771 
Organs, expert testimony, management and operatlon, 

8 533, p. 236 
Origin, 

Best evidence rule, § 777, p. 37 
Liability, parol or extrinsic evidence, admissibil¬ 
ity to Show, § 985, pp. 954-960 
Original entries, 

Books of account, 

Admissibility, entries by clerks and thlrd per- 
sons, § 693, p. 577 
Requirements as to, 8 685, p. 564 
Verification by supervlsing ofiacer or em- 
ployee, 8 693, p. 580 

memoranda, admissibility as, 8 696, p. 588 
Original evidence, memoranda, as, 8 696, p. 586 
Orphans’ courts, authenticated copies of records, ad- 
missibiUty, 8 652 
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Osteopaths, 

Expert testlmony, medical matters, § 537, p. 265 
Opinion eTidence, 

Conflict with testimony of physlcian, § 572, 
p. 420, n. 77 

Matters relating to practice, § 480, p. 133 
Outbuildings, parol or extrinsic evidence as admissible 
to Show meaning of, § 962, p. 923 
Outcault Service De Luxe, extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 927 
Overcrowdlng, opinion evidence as to, admlsslbility, 
§ 471, p. 125 

Overexposure, photographs, technical defects result- 
ing as rendering inadmissible, § 714, n. 48 
Overflow, 

Bxpert testimony, as to, cause of, § 530, p. 230 
Opinion evidence, admissibillty on question of 
damage resulting, § 447, p. 80 
Overhqad crossings, judicial notice, need for, § 94 
Overhead wires, Street railroads, judicial notice as to, 
§ 29, p. 569, n. 7 
Owner, expert testimony, 

Value of personalty, competency, § 545, p. 315 
Value of real property, § 545, p. 305 
Ownership, 

Admissions as to, § 291, p. 1051 
Ancient documents, admissibillty on question of, 
§ 745 

Oonclusion of witness as to, admissibillty, § 453, 
p. 91 

Hearsay rule as applicable to statements relating 
to, § 193, p. 928 

Presumptions as to, § 150, p. 840 
Continuance of, § 124, p. 743 
Public record, admisslbility to establish, § 644 
Eeputation as to, 

Admisslbility, § 197 
Presumption from, § 197 

Ox teams, expert testimony, management of, § 533, 
p. 236 

Oyster culture, opinion evidence as to, skilled wit- 
nesses, § 484 

Pain and suffering, opinion evidence as to, § 513, p. 
194 

Painters, judicial notice in respect of, § 29, p. 551 
Paintings, expert testimony, value of, § 545, p. 312 
Panlc, judicial notice of, § 63, p. 647 
Par bank notes, parol or extrinsic evidence as admis¬ 
sible to Show meaning of term, § 962, p. 924 
Par value, corporate stock, presumption as to actual 
value, § 1049, p. 1138 

Paralysis, opinion evidence as to, § 513, p. 201 
Paramount title, admissions by one in possession as 
competent agalnst person having, § 322 
Pardon, 

Judicial notice of, § 13, p. 522, n. 80? § 41 
Respect of, § 40, n. 66 
Parol evidence, admissibillty as to, § 804 
Parent and child, 

Admissions, relationshlp as affecting competency, 

§ 363 

Bodily condition, statements respectlng in pres- 
ence of parent as admissible, § 246, p. 994 
Dedaratlcms, relationshlp of ajs rendei^bag irrele- 
vant, § 212 
Parentage, 

Declarations as to, admisslbility, § 227, p. 971 


Pai-entage—Continued, 

Reputation, establishment by, § 232, p. 982 
Tradition, admissibillty to prove, § 232, p. 983 
Parimutuel betting, judicial notice of, § 83, n. 30 
Parish records, ancient documents, admissibillty as, 
§ 746, p. 664 

Park districts, parol or extrinsic evidence, admlssibili- 
ty to vary or contradict records of, § 879 
Parking, 

Judicial notice, areas for in cities, § 95, p. 694 
n. 92 

Motor vehicles, judicial notice of, § 81, p. 674, n. l 
Parliamentary law, judicial notice, matters of com- 
mon knowledge conceming, § 14 
Parol contracts, memoranda, admission and explana- 
tion of, § 697 

Parol or extrinsic evidence, §§ 851-1015, pp. 784-1038 
See, also, Secondary evidence, post? Written 
evidence, post 

Abandonment of contract, showing of, § 964 
Abbreviations, explanation of, § 962, p. 927 
Abrogatlon of written contract, § 964 
Acceptable to engineer, admisslbility to show 
meaning of term, § 962, p. 924 
Acceptance, admisslbility in respect of, § 937, 
p. 863 

Accepted mortgage, admissibillty to show mean¬ 
ing of phrase, § 962, p. 921 
Accident, admissibillty as affected, § 851, p. 786 
Accommodation paper, showing nature of, § 985, 
pp. 955-960 

Accord and satisfactlon, § 965 
Accounts, 

Admissibillty to prove, § 792, p. 720 
Admissibillty to show meaning of, § 962, p. 
921 

Accrued dividends, admisslbility to show meaning 
of term, § 962, p. 921 

Adding to documents, rule as to state, § 851, p. 784 
Admisslbility to show nature of liability, § 985, 
p. 960 
Admissions, 

Admissibillty to explain, § 928 
Against interest, § 788 

Competency for purpose of contradicting writ¬ 
ten instrument, § 851, p. 786, n. 59 
Adoptlon, 

Admissibillty on question of jurlsdiction, § 
872, n. 58 

BfiFected by order of court, § 809, p. 739 
Advertising contracts, 

Collateral agreements respectlng, § 1003, p. 
1007 

Rule as applicable to, § 912 
Affreightment contract, admisslbility on question 
of time for performance of, § 853 
Agents, admisslbility to show appointment, § 803, 
p. 730 

Alding Inference from instrument, § 932 
AU accounts, admissibillty to show meaning of 
term, § 962, p. 922 

AU advertising matter that goes with an order 
of this size, admissibillty to show meaning of 
term, § 962, p, 922 
Alterations, 

Admissibillty to show, § 938 
Documents, rule stated, § 851, p. 784 
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parol or extrlnsie evidence—Continued, 

Alterations—Continued, 

Instrument, explaining or showing conaent 
to, § 1010 
Ambiguity, 

Admission to aid In interpretation, § 959, 
p. 892 

Parties to Instrument or obllgation, § 988 
Written instrument, admissibility as affeeted, 

' § 851, p. 786 

Amount of damage aliowed In Judgment, verdict 
or award, admissibility as to, § 870, p. 800 
Amount of payment, collateral agreement as to, 
§ 1003, p. 988 

Ancient boundaries, establiahment of, § 1007, p. 
1021, n. 97 

Answer, admission in as rendering admission un- 
objectlonable, § 863 

Antenuptial agreements, collateral agreements re- 
lating to, § 1003, p. 1007 

Appearance, admissibility to contradlct recltals 
showing entry of, § 870, p. 801 
Appurtenances, meaning of, § 962, p. 924 
Appurtenances connected witb property, deserip- 
tion of, § 1007, p. 1018 
Arbitration and award, 

Admissibility in connection witb matters of, 
§ 892 

Admissibility on question of authority of ai^ 
bitrators, § 976 

Admissibility to show contents of submission 
to, § 803, p. 733 

Collateral agreement in respect of, § 1003, 
p, 1007 

Identification of matters submitted to arbi- 
trators, § 1007, p. 1020 

Aitesian, admissibility to show meaning of term, 
§ 962, p. 922 

Article, admissibility to show meaning of word, 
§ 962, p. 922 

Assessment rolls, explanation or appllcation of de- 
scriptlon in, 8 1007, p. 1020 
Assignments, 

Admissibility to prove, 

Contents of, § 792, p. 723 
Leases, § 797 

Collateral agreement to, § 1003, p. 982 
Consideration, § 952, p. 881 
Controversies involving strangers or third 
parties, § 861, p, 794 

Fraud in connection with shown by, § 979, p. 
947 

Identification of property covered by, § 1007, 

p. 1018 

Leases, admissibility to show, 8 919 
Mlstakes in respect of, § 978, p. 939 
Prior agreement not expressed in writing, § 
1013, p. 1032 

Rule as applying to, § 894 
Assignments for benefit of credltors, 

Identification of property covered by, § 1007, 
p. 1018 

Rule excludlng as applying to, § 894, n. 61 
Assigns, admissibility to show meaning, § 962, p. 
922 

Associates, admissibility to show meaning, § 962, 
p. 922 


Parol or extrlnsie evidence—Continued, 

Assumption of encumbrances, consideration 
shown by, § 950, p. 876 

Assumption of Indebtedness, agreement respecting 
collateral to contract for sale of realty, § 
1003, p. 1004 

Asylums, admissibility to explain entry made by 
physici ans in ward books of, § 891 
Attachments, 

Admissibility to show meaning of, § 962, p. 
922 

Identification of pioperty attached, § 1007, p. 
1020 

Attorney and Client, rule as applying to contracts 
between, § 906, n. 62 

Auction sales, printed conditions of as within 
rule, § 925 

Auditor, admissibility to contradlct records of, 
§ 887 

Authenticated copies, contradiction by, § 888 
Authority to exeeute instrument, admissibility on 
question of, § 976 

Average, admissibility to show meaning of, § 962, 
p. 922 

Bailments, rule as applying to contracts of, § 
903 

Bankruptcy proceedings, admissibility in, § 809, 
p. 319 

Banks and banking, collateral agreements In re¬ 
spect to contracts with depositors, § 1003, p. 
1007 

Barrel, admissibility to show meaning of word, § 
962, p. 922 

Best evidence rule, appllcation to, § 782 
Betting, admissibility as to terms of bet, § 792, 
p. 724 

Bili of exceptions, admissibility to vary date of 
acknowledgment of Service on, § 870, p. 801 
Bilis and notes, 

Admissibility to prove contents of, § 792, p. 
723 

Capacity in which exeeuted shown by, § 990 
Collateral agreements, § 1003, p. 982 
Conditions precedent, admissibility to show, 
§ 937, pp. 860-863 
Consideration, § 951, pp. 878-881 
Entire agreement not expressed in instru¬ 
ment, S 1013, p. 1032 
Fraud in connection with, § 979, p. 947 
Llabillty on, § 1003, p. 985 
Mistake shown by, § 978, p. 939 
Obligation on, § 1003, p. 985 
Representative capacity, sbowing exeeution 
in, § 990 

Subsequent agreement, § 1006, p. 1011 
Varybig or contradicting by, § 895, pp. 811- 
814 

Bilis of lading, 

Admissibility to prove contents of, § 792, p. 
723 

Entire agreement not expressed in Instru¬ 
ment, § 1013, p. 1033 
Varying by, § 905 

Bilis of parcels, admissibility to explain, § 928 
Bilis of sale, 

Admissibility to vary or contradlct, f 896 
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Parol or extrinsic evidence—Continued, 

Bilis of sale-Contimied, 

Conditions precedent, admissibility to annex 
to, § 938 

Considesation, § 952, p. 881 
CJontroversies involving strangers or tliird 
parties, § 861, p. 796 

Debts secured by, identlflcation of, § 1007, p. 
1019 

Entlre agreement not expressed in Instru- 
ment, § 1013, p. 1033 

Fraud In connection with sbown by, § 947, 
p. 948 

Identification of property covored by, § 1007, 

p. 1018 

Subsequent agreements relating to, § 1006, p. 
1013 

Bilis receivable, admissibility to show meaning 
of term, § 962, p. 922 

Birth, admissibility to establish, § 803, p. 732 
Birth records, contradiction by, § 889 
Blank, admissibility to sbow executlon of instra- 
ment in blank, § 977 

Blank contracts, rule as applying to, § 902 
Blank indorsements, admissibility to sbow liabil- 
ity, § 985, p. 957 

Block, admissibility to sbow meaning of, § 962, 
p. 922 

Board of administratlon, atimissibility to contra- 
dict records of, § 887. 

Bonds, 

Admissibility to prove contents, § 792, p. 723 
Collateral agreements respecting, § 1003, p. 
1007 

CJonditions precedent, admissibility to sbow, 
§ 939 

Consideration, § 952, p. 882 
Entire agreement not expressed in instm- 
ment, § 1013, p. 1033 

Eraud in connection witb sbown by, § 979, 
p. 948 

Identification of property covered by, § 1007, 

p. 1018 

Mistake sbown by, § 978, p. 940 
Bule as applying to, § 897 
Bonus, admissibility to sbow meaning of, § 962, 
p. 922 

Books of account, 

Admissibility to explain, § 928 
Admissibility to proTe, § 792, p. 720 
Admissibility to sbow meaning of term, § 962, 

p. 922 

Boundaries, 

Admissibility to vary statements in deed as 
to, § 916, p. 838. 

Location and Identification of, § 1007, p. 1021 
Bounty order, admissibility on question of au- 
tbority of ofiicer Issuing, § 976 
Breacb of contract, admissibility on question of, 

§ 930 

Breacb of covenant, admissibility in actions for, 

§ 950, p. 878 

Buffets, admissibility to sbow meaning of, § 962, 
p. 922 

Building contracts, 

Collateral agreement in respect of, § 1003, p. 
990 


Parol or extrinsic evidence—Continued, 

Building contracts—Continued, 

Entire agreement not expressed in writing 
§ 1013, p. 1033 
Rule as applying to, § 904 
Subsequent agreements relating to, § 1006, p 
1012 

Bureau records, varying or contradicting by, § 
879 

Burglary Insurance, rule as applicable to con¬ 
tracts of, § 908 

Burial records, contradiction by, § 889 
Burlap sacks, meaning of term, § 962, p. 924 
Calendar of prisoners, admissibility to contradici 
§ 889 

Calis in deed, admissibility to vary, § 916, p. 839 
Calis of description in deed, explanation of, § 
1007, p. 1021 

Oanada money, ‘admissibility to sbow meaning of 
term, § 962, p. 922 
Cancellation of instrument, § 964 
Capital stock, admissibility to sbow meaning of 
term, § 962, p. 922 

Car, admissibility to sbow meaning of, § 962, p. 
924 

Car-load, admissibility to sbow meaning of term, 
§ 962, p. 922 
Carriage contracts, 

Collateral agreements respecting, § 1003, p. 
991 

Entire agreement not expressed in writing, 
§ 1013, p. 1033 
Rule as applying to, § 906 
Subsequent agreements relating to, § 1006, p. 
1012 

Cateb, admissibility to sbow meaning of, § 962, p. 
922 

Oertificates of deposit, 

Collateral agreements, § 1003, p. 1007, n. 70 
Consideration, § 952, p, 882 
Rule exeluding as applying to, § 895, p. 812, 
n. 66 

Oertificates of stock, varying by, § 898 
Cbaritable pledge, consideration for, § 952, p. 882, 
n. 96 

Obarter parties, rule as applying to, § 899 
Cbattel mortgages, § 800 

Eraud in connection witb, § 979, p. 948 
Mistake in, § 978, p. 940 
Cbecks, § 792, p. 723 

Rule exeluding as applying to, § 895, p 811 
Cboice, admissibility to sbow meaning of, § 962, 
p. 922 

Cipber writings, admissibility to explain mean¬ 
ing of, § 962, p. ,927 

Civil Service board, contradiction of certificate of, 
§ 879, n. 95 

Olaims, admissibility in respect to filing of, § 792, 
p. 723 

Ciear, admissibility to sbow meaning of, § 962, 
p. 922 

Ciear and convlndng proof by way of, § 1023 
Clerical errors, admissibility to correct, § 934 
Cold storage, admissibility to sbow meaning of, 

§ 962, p. 926 

Collateral agreements. Prior or contemporaneous 
collateral agreements, xxjst, tbis bead 
Collateral matters, proof by, § 787 
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Parol or extrinsic evidence—Continued, 

Oollateral proceedings, contradiction, Impeaeh- 
ment, or explanatlon of judicia! records, § 
865 

CtoUateral security or pledge, rule as applying to, 
§ 900 

Ck)llateral writings, rule excluding as applicable 
to, § 1011 

Commercia! paper, rule as applying to, § 895, pp. 
811-814 

Oommercial ratings, proof of, § 792, p. 724 
Oompensation for Services, admissibility on ques- 
tion of, § 856 

Complete written contract evidencing entire 
agreement as essential to application of rule 
excluding, § 1013, p. 1027 
Completeness of written instrument, admissibility 
as affected by, § 861, p. 786 
Composition settlement, showing of, § 965 
Composition witb creditors, rule as applying to, 
§ 912 

Compromise and settlement, 

Consideration for, § 952, p. 884 
Fraud in connection wlth shown by, § 979, 
p. 949 

Instruments of as within rule, § 917 
Supplementing incomplete writlng relating 
to, § 1013, p. 1036 

Condemnation proceedings, admissibility to vary 
description of land in report of commission- 
ers, § 870, p. 802 

Conditional promise to pay promissory note, § 
1003, p. 989 

Oondition of subject matter, construction of writ- 
ing witb reference to, § 960, p. 901 
Conditipns of Service, admissibility to sbow mean- 
ing of term, § 962, p. 922 
Condltlons precedent, 

Admissibility to sbow, §§ 935-945, pp. 857- 
868 

Completeness of writing as affecting rule ex¬ 
cluding, § 945 
Performance of, § 944 
Time for performance of, § 943 
Connection of different writings, admissibility for 
pui-pose of, i 946 

Connection of documents witb case, admissibility 
to establisb, $ 930 

Connection of parol agreement witb writing be- 
tween different persons, admissibility for pur- 
pose of sbowing, § 947 
Consideration, ante 

Consistency, admission for purpose of aiding in 
interpreting instrument, § 959, p. 892 
Consistency of extrinsic evidence witb writing, § 
1013, p. 1029 

Construction, rule as rule of, § 851, p. 788 
Construction contracts, collateral agreements in 
respect of, § 1003, p. 990 
Construction of language used, 

Admissibility for purpose of, §§ 959-962, pp. 
891—929 

Condition of subject matter, § 960, p. 901 
Contemporaneous transactlons, § 960, p. 906 
Conversations and statements of parties, § 
960, p. 901 

Extrinsic matters referred to, § 960, p. 902 


Parol or extrinsic evidence—Continued, 

Construction of language used—Continued, 

Identification of writing referred to, § 960, p. 
902 

Inducing cause, § 960, p. 903 
Intention as to meaning of words, § 962, p. 
928 

Intention of parties, § 960, p. 903 
Intermediate ambiguity, § 961, p. 918 
Knowledge of subject matter, § 960, p. 906 
Latent ambiguity, § 961, p. 915 
Local usage of teims, § 962, p. 928 
Meaning of parties uneertain, § 960, p. 901 
Meaning of words, pbrases and abbreviations, 
§ 962, pp. 920-929 

Otber writings rdlating to same subject mafc- 
ter as admissible for purpose of, § 960, p. 
907 

Patent ambiguity, § 961, p. 918 
Praetical construction, § 960, p. 908 
Prior negotiations, § 9^, p. 907 
Purpose of writing, § 960, p. 909 
Relations of parties, § 960, p. 910 
Bemoteness of statements, § 960, p. 902 
Bules of association, § 960, p. 911 
Scientific questions involved, § 960, p. 006 
Secret intention, § 960, p. 906 
Subsequent conduct of parties rendering 
meaning doubtful, § 960, p. 901 
Surrounding eircumstances, § 960, p. 911 
Tecbnical terms, § 962, p. 925 
Tendency of evidence to sbow correct Inter- 
pretatlon, § 960, p. 901 
Trade terms, § 062, p. 925 
Understandlng of parties, § 960, p. 914 
Contemporaneous collateral agreement. Prior or 
contemporaneous collateral agreements, post, 
tbis head 

Contemporaneous transactions, admissibility in 
construlng Instruments, § 960, p. 906 
Oontingency, admissibility to sbow, §§ 935-945, 
pp. 857-868 
Contracts, ante 

Contractual character of writing, disputo as to, 

§ 967 

Controversies between parties on same side of 
instrument, admissibility, § 862 
Controversies to wbicb strangers to writing are 
paities, admissibility, § 861, pp. 791-796 
Conversations of parties, construction of writing 
witb reference to, § 960, p. 901 
Conveyances, admissibility to prove terms of, § 
796 

Corporate books or records, 

Admissibility on direct attack for fraud, § 
860 

Admissibility to explain or contradict, § 892 
Admissibility to prove contents, § 810, p. 742. 
Controversies involving strangers or tbird 
parties, § 861, p. 795 
Supplylng omissions in, j 1009 
Sustaining of, § 1010 

Corporate existence, sbowing by, § 803, p. 731 
Corporate Instruments, admissibility to sbow ca- 
pacity in wbicb executed, § 990 
Corporatlons, 

Admissibility to sbow authorlty of agent or 
ofdcer of, § 803, p. 731 
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Parol or extrinsic evldence—Continued, 

Corporations—Continued, 

Recorded vote of, f 1007, p. 1019 
Corroboration, admissibility for purpose of, § 930 
Cotenants, consideration for mutual conveyances 
between, § 950, p. 877 

Ootton season, admissibility to show meaning of 
term, § 962, p. 922 

County records and proceedings, varying or con- 
tradicting by, § 878 

Courses and distanees, admissibility to contradict 
recitals in deed as to, § 916, p. 839 
Court-martial, warrant signed by president of, § 
809, p. 739 
Covenants, 

Admissibility In actions for breacb of, § 950, 
p. 878 

Admissibility to engraft on deed, § 916, p. 
840 

Against encumbrances, effect of, § 950, p. 877 
Fraud in connection with, § 979, p. 950 
Mistakes in respect of, § 978, p. 940 
Credit, collateral agreement for, § 1003, p. 990 
Oreek Nation, admissibility to contradict enroll- 
ment record of freedmen citizens of, § 887 
Oriminal convictions, admissibility to explain or 
enlarge record of, § 870, p. 801 
Oriminal Jurlsdiction, admissibility to prove facts 
appearing of record in courts of, § 809, p. 738 
Ourreney, admissibility to show meaning of, § 

962, p. 922 

Current funds, admissibility to show meaning of 
term, § 962, p. 922 

Oustom house records, contradiction by, § 889 
Damages, admissibility in remeet to allowance of 
items of, $ 870, p. 800 
Date of instroment, § 963 

Deal, admissibility to show meaning, § 962, p. 
924 

Dealers' reports of sales, controversies involvlng 
strangers or third parties, § 861, p. 795 
Death, 

Admissibility to show, § 803, p. 732 
Rule excluding as applicable in action to 
recover for, § 861, p. 795 

Deed of conveyance, admissibility to Show mean¬ 
ing of term, § 962, p. 922 
Deeds, 

Admissibility to prove contents of records 
of, § 812 

Ambiguity as to parties, § 988 
Conditlons, admissibility to attach, § 940 
Consideration, § 950, pp. 873-878 
Controversies involving strangers or third 
parties, i 861, p. 795 
Delivery of, § 977 

Description of subject matter, § 1007, p. 1016 
Entire agreement not expressed in instru- 
ment, § 1013, p. 1033 

Fraud in connection with, § 979, p. 950 
Identification of property covered by, § 1007, 

p. 1018 

Identification of subject matter, § 1007, p. 
1016 

Latent ambiguity in, § 961, p. 917 
Mistake in, | 978, p. 939 
Noncontractual recitals in, { 966 


Parol or extrinsic evidence—Continued, 

Deeds—Continued, 

Property or other interest Included in de¬ 
scription, § 1007, p. 1018 
Deeds of trust, 

Consideratiop, § 952, p. 883 
Mistakes shown by, § 978, p. 940 
Rule as applying to, §§ 922, 923 
Defeating operation of instrument. Invalidating 
or defeating operation of instrument, ante 
Defined, § 2 

Degree of proof in case of, § 1023 
De jure oflScers, admissibility to show appoint- 
ment, § 806 

Delivered, admissibility to show meaning of, § 
962. p. 922 
Delivery, § 802 

Admissibility on questions relating to, § 910, 
p. 832 

Oonditions precedent, admissibility, § 935, p. 
857; § 942 

Indorsement before, § 985, p. 958 
Instrument, admissibility on questlon of, § 
977 

Sales of personalty, collateral agreement re- 
specting, § 1003, p. 1002 
Subsequent agreements respecting, § 1006, p. 
1012 

Time of established by, § 1015 
Demand, walver of, § 966 
Denial of existence of, 

Condition precedent, admissibility for pur¬ 
pose of, § 935, p. 860 

Judicial record, admissibility to support, § 875 
Deposition, contents of deposition taken in an- 
other proceeding, § 809, p. 739 
Description in deed, varying or contradicting 
by, § 916, p. 838 

Description of premises, admissibility to contra¬ 
dict or vary, leases, § 919 
Descriptlons, 

Latent ambiguity in, § 961, p. 917 
Patent ambiguity in, § 961, p. 920 
Subject matter, § 1007, p. 1016 
Devises, identification of subject matter, § 1007, 
p. 1019 

Different papers relating to same transaction, 
contradiction or explanation of terms of, § 
987 

Different persons, admissibility to connect parol 
agreements with writing between, § 947 
Direct attack on record of instrument, admissi¬ 
bility in proceedings constituting. § 860 
Directors* meetings, admissibility to explain rec¬ 
ords of, § 892 
Discharge, 

Fraud in connection with, § 979, p. 950 
Written contracts, § 964 
Discrepancies, explanation of, § 1010 
Dishonor of note, proof of notice of, § 792, p. 720 
Disposltion of property, writings not amount to 
as withln protection of rule, § 928 
Disproving authenticity of record, admissibility 
for purpose of, § 973 

Dispute as to contractual character of writing, 

§ 967 
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Parol or extrinslc evidence—Continued, 

Divorce, 

Admissibility to show, § 809, p. 738, n. 94 
Admissibility to vary property settlement 
embodied in judgment, § 870, p. 801 
Dollars, admissibility to show meaning, § 962, p. 
924 

Itonations, rule as applying to, § 912 
Doubt, 

Meaning ot language used in Instrument, ad> 
missibility in case of, § 959, p. 900 
Sense and meaning of words, admissibility 
to explain, § 962, p. 920 

Power, admissibility to vary records of assign- 
ment of, § 870, p. 801 

Powry, admissibility to show meaning of, § 962, 
p. 922 

Drafts, § 792, p. 723 

Prainage dlstricts, admissibility in respect to 
records of, § 887 

Pue bilis, rule as applying to, § 895, p. 812, n. 66 
Puplicate, admissibility to Show meaning of, i 
962, p. 922 

Puplicity in writing, admissibility in case of, § 
959, p. 895 

Puration of contract, admissibility on question 
of, § 854 

Puress, repelling charge of, § 1010 
Puring, admissibility to show meaning of, § 
962, p. 922 
Easements, 

Admissibility to show meaning of, § 962, p. 
922 

Oollateral agreements respecting, sales of 
realty, § 1003, p. 1006 

Poubt in respect to easements Included in 
description, § 1007, p. 1018 
EJectraent, admissibility to Impeach report or ac^ 
tion of appralsers in, § 870, p. 801 
Electric outfit, admissibility to show meaning 
of term, § 962, p. 922 
Employment contracts, 

Oollateral agreement in respect of, § 1003, p, 
992 

Consideration, § 952, p. 883 
Enti re agreement not expreesed In writing, 
§ 1013, p. 1033 
Rule as applying to, § 906 
Subsequent agreements relating to, § 1006, p. 
1012 

Encumbrances, collateral agreements relating to 
assumption of on sale of realty, § 1003, p. 
1004 

Entire agreement, writings not expressing as 
within rule excluding, § 1013, pp. 1027-1036 
Entire catch, admissibility to show meaning of 
term, § 962, p. 922 
Equity, 

Rebuttal of, § 1015 
Bule as obtaining in, § 851, p. 787 
Brasures, admissibility to show, § 933 
Escrow, , . 

CJollateral agreements respecting, sales of 
^ realty, § 1003, p. 1005 
Bule as applying to, § 912 
Showing delivery in, § 977 


Parol or extrinsic evidence—Continued, 

Estate, admissibility to show meaning, § 962, p. 
924 

Estoppel, 

Rule as depending on doctrine of, § 851, p. 
788 

Showing of, § 966 

Subsequent agreements modifying contract, § 
1005 

Eviction, admissibility in respect to Judgment of, 
§ 809, p. 738, n. 94 

Exceptions to rule, §§ 929-1015, pp. 852—1038 
Exchange contracts, 

Consideration, § 952, p. 883 
Entire agreement not expressed in writing, 
§ 1013, p. 1034 

Identification of property covered by, § 1007, 

p. 1018 

Mistakes in, § 978, p. 940 
Bule as applying to, § 910, pp. 830-834 
Bxclusive sales territory, grant of, § 1003, p. 
1002 

Execution, Identification of property levied on, 
§ 1007, p. 1020 

Execution of instrument, admissibility on issue 
of, § 977 
Execution sale, 

Admissibility to vary record of, § 870, p. 800 
Varying deeds given at, § 915 
Executors and administratore, 

Admissibility in proceedings for approval of 
final report, § 859 

Admissibility to show actlon in fiduciary 
capacity, § 990 

Identification of property included in In- 
ventories, § 1007, p. 1020 
Existence of, 

Conditions precedent, admissibility to dis- 
prove, § 935, p. 868 

Judicial record, admissibility to support de- 
nial of, § 875 

Writing, admissibility to prove, § 791 
Ex parte certlflcates, contradiction on, § 889 
Expense, admissibility to show meaning of, § 
962, p. 922 

Experience, rule as founded on, § 861, p. 787 
Expert testimony, admission of as infrlngement 
of rule, § 960, p.. 902 

Extension agreement, entire agreement not ex¬ 
pressed in writing, § 1013, p. 1033 
Extent of Uability, showing of, § 985, pp. 954- 
960 

Fact of making writing, admissibility to prove, 
§ 791 

Failure of consideration, § 948, p. 871 

Farm, admissibility to show meaning of, § 962, 

p. 922 

Filing mark on public documents, admissibility 
to contradict, § 889 

Filing of papers In proper oflfice shown by, § 786 
Fire Insurance contracts, rule as appllcable to, 
§ 908 

Fitness, rule as applying to warranty of, § 904 
Fixed meaning, admissibility to explain words 
of, § 962, p. 923 

Fixtures, admissibility to vary terms of lease re¬ 
lating to, § 919 


1273 



INDEX TO EVIDENCE 


Parol or extrinsic evidence—Continned, 

Flexibility of rule excluding, § 929 
Flowing well, admissibility to show meaning of, 
§ 962, p. 922 

Foreclosure sales, admissibility to contradict rec- 
ord of, § SS7 
Foreign, 

Courts, admissibility on question of jurisdic- 
tion, § 872 

Documents, contradiction on, § 889 
Judgment, application of rule excluding to, § 
869 

Language, Interpretation of writing in, § 962, 
p. 928 

Law, proof by, § 801 
Forgery, admissibility to prove, § 980 
Formal parts of instrument, rule as applying to, 
§ 968 

Former trial, testimony of wltness on, § 809, p. 

739 

Fraud, 

Admissibility as affected, § 851, p. 786 
Admissibility to show Instrument was in- 
duced by, § 979, pp. 942-952 
Repelling charge of, § 1010 
Statute of, rule as resting on same princi- 
ple as, § 851, p. 788 

Freight and passenger depot, admissibility to 
Show meaning of term, § 962, p. 922 
FuUy insured, admissibility to show meaning of 
term, § 962, p. 924 

Fumished, admissibility to sbow meaning, § 962, 
p. 924 

Qinnery, definition of, § 1007, p. 1019 
Good cotton, admissibility to show meaning of 
term, § 962, p. 922 

Good custom cowhide, admissibility to show 
meaning of term, § 962, p. 922 
Good quality, admissibility to show meaning of. 
term, § 962, p. 924 

Governing law in effect to contract made in one 
state to be performed in another, admissibil¬ 
ity as to, § 852 

Government market reports, admissibility as to, 

§ 804 

Govemor, protection of rule as extended to proc- 
lamation of, § 887 

Grading, excavating, and filling, admissibility to 
Show meaning of term, § 962, p. 922 
Gross, meaning of, § 962, p. 924 
Guarantee, admissibility to show meaning of, § 

962, p. 922 

Guaranty, 

CoUateral agreements wlth respect to con¬ 
tracte of, § 1003, p. 1007 
Consideration for contract of, § 952, p. 883 
Contracts, rule as applying to, § 907 
Fraud in connection with contracts of, § 979, 
p. 949 

Identification of subject matter, § 1007, p. 
1019 

Mlstake in contract of, § 978, p. 940 
Guardian, admissibility on question of acting in 
fiduciary capaeity, § 990 
Half, meaning of, § 962, p. 924 
Half his part, admissibility to show meaning of, 

I 962, p. 922 


Parol or extrinsic evidence—Continued, 

Heart of yellow pine, admissibility to show mean¬ 
ing of term, § 962, p. 922 
Help, meaning of, § 962, p. 924 
Hlgh water mark, admissibility to show mean¬ 
ing of term, § 962, p. 922 
Highway records, varying by, § 882 
Hiring contract, entire agreement not ex- 
pressed in, § 1013, p. 1034 
Home, meaning of, § 962, p. 924 
Homestead farm, admissibility to show meaning 
of term, § 962, p. 922 

Hotel check, alteration by parol evidence, § 926, 
p. 850, n. 71 
Identification, 

Admissibility for purpose of, § 969 
Parties to Instruments or obligations, § 993 
Subject matter, § 1007, pp. 1014-1023 
Writing, construction of language used there- 
in, § 960, p. 902 

Illegal Instruments, admissibility to make valid 
or efiPectual, § 1010 
Illegality, 

Admissibility to show instrument tainted 
with, § 983 

Consideration, showing of, § 956 
Disproving allegation of, § 1010 
Illegible writings, explanation or clarification by, 
§ 971 

Implications, 

Omissions supplied by as aflPecting admissi- 
bUity, § 1013, p. 1032 
Rebuttal of, § 1015 

Implied legal effect of instrument, admissibility 
to defeat, modlfy, or vary, § 852 
Improvements, admissibility to contract or vary 
terms of lease as to, § 919 
Incapacity of party, admissibility to show, § 975 
Incomplete writing, admissibility for purpose of 
connecting, § 946 
Inconsistent writings, § 930 
Exclusion as afifecting, § 930 
Increaslng transportation facilities, admissibility 
to Show meaning of term, § 962, p. 922 
Indemnity contracts, rule as applying to, § 907 
Independency of several Instruments executed by 
sazrve parties, § 946 

Indistinctness in writing, § 959, p. 895 
Individual contract, partaership contract intend- 
ed as shown by, § 992 
Indorsement, 

CoUateral agreement respecting liabUity on, 

§ 1003, p. 987 

Conditions precedent to effectiveness, § 937, 
p. 863 

Fraud in connection wlth, § 979, p. 947 
Matters relating to, § 986, p. 956 
Without recourse, admissibility to show, § 
895, p. 814 
Inducing cause, 

Admissibility to aid in construction of writ¬ 
ing, § 960, p. 903 
Admissibility to show, § 970 
Inferences 

Deducible from instrument, admissibility in 
aid of, i 932 
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parol or extrlnsic evidence—Continued, 

Inferences—Continued, 

Variance of written instrumenta, § 851, p. 

786, n. 59 

Inferior courts, admissibility on question of ju- 
risdlction of, § 872 

Inspeetion allowed, admissibility to sbow mean- 
ing of term, § 962, p. 922 
Insurance, 

CoUateral agreements in respect of coiitraet 
of, § 1003, p. 993 

Oonsideration for contract of, § 952, p. 883 
Entire agreement not expressed in contract 
of, § 1013, p. 1034 

Fraud in connection witb contracts of^ § 979, 

‘ p. 949 

Identification of explanation of subject mat- 
ter of contract, § 1007, p. 1022 
Mistake in contract of, § 978, p. 940 
Noncontractual recitals in policy, § 986 
Policies, controversies involving strangers or 
tbird parties, § 861, p. 795 
Rule as applicable to policies of, § 908 
Sustaining validity of contract, § 1010 
Intent, completeness of writing as respects ad¬ 
missibility as dependent on, § 1013, p. 1030 
Intention of parties, 

Admissibility ciear up ambiguities, § 960, p. 

903 

Mistake resulting in failure to express, § 

978, p. 938 

Interest, 

Admissibility on question of, § 895, p 813 
CoUateral agreement as to, § 1003, p. 988 
Subsequent agreement, § 1006, p. 1013 
Intermediate ambiguity, admissibility to explain, 

§ 961, p. 918 
Interpretation, 

Instrument, admission for purpose of aiding 
in, § 959, p. 891 
Rule as rule of, § 861, p. 788 
Writing in foreign language, § 962, p. 928 
Intervention of rights of tbird persons, effect 
of as respects admissibility, § 864 
Intestate, meaning of, § 962, p. 924 
Irrigation districts, admissibility to vary or con- 
tradict records of, § 879 

Items of damage allowed for in judgment, ver- 
dict or award, admissibility as to, § 870, p. 

800 

Jewisb “get” or divorce, proof by, § 803, p. 733 
Joint adventure, collateral agreement in respect 
of contract of, § 1003, p. 992 
Journals of legislature, admissibUity to impeach, 

§ 877 

Judgment or decree, 

Admissibility to Show grounds of, § 870, p. 

799 

Application of rule excluding, § 866 
Direct attack on, § 860 

Identification of judgments assigned in writ¬ 
ing, § 1007, p. 1019 
Proof by, § 809, p. 738 

Judicial records and documents, § 809, pp. 738- 
741 

Admissibility, § 931 

To support denial of existence of, § 875 
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Parol or extriuslc evidence—Continued, 

Judicial records and documents—Continued, 

Application of rule excluding, §§ 865-^75, pp. 
797-804. 

Collateral proceedings, § 865 
Foreign judgments, § 869 
Justice court record, § 867 
Police court records, § 868 
Probate court record, § 866 
Collateral agreements respecting, § 1003, p. 
998 

Controversies involving strangers or tbird 
parties, § 861, p. 795 

Execution book as protected by rule, § 874 
Fraud, § 979, p. 947 

Identification of subject matter, § 1007, p. 
1019 

Matters not protected by rule excluding, § 
874 

Omissions supplied by, § 1008 
Sustaining of, § 1010 

Unautborized extra judicial certificate as pro¬ 
tected by rule, § 874 

Judicial reference, aiding in construction of, § 

959, p. 896 
Judicial sales, 

Admissibility to vary records of, § 870, p. 800 
Varying terms of deeds given at, § 915 
Jurisdiction, admissibility on question of, § 872 
Jury questions, completeness of agreement, § 
1013, p. 1030 
Justice court, 

Application of rule excluding to records of, 
§867 

Proceedings in, § 809, p. 740 
Juvenile court, application of rule excluding to 
judgment of, § 865, n. 68 

Knowledge of subject matter, inquiry into, § 

960, p. 906 

Lack of autbority to execute instrument, sbow- 
ing of, § 976 

Land ofiSce records, § 808 

Oontradlction or impeachment by, § 884 
Mistake in, § 978, p. 939 

Latent ambiguity, explanation by, § 961, p. 915 
Leasebold interest, admissibility to sbow mean¬ 
ing of term, § 962, p. 922 
Leases, 

Admissibility to sbow terms of, § 797 
Collateral agreement as to existing leases, 
sales of realty, § 1003, p. 1005 
Collateral agreements respecting, § 1003, p. 
994 

Conditlons, admissibility to attacb, § 940 
Consideration for, § 952, p. 883 
Controversies involving strangers or tbird 
parties, § 861, p. 795 

Entire agreement not expressed in instru¬ 
ment, § 1013, p. 1033 

Fraud in oonnection witb, § 979, p. 951 
Identification of property covered by, § 1007, 
p. 1019 

Mistakes in, § 978, p. 940 
Rule as protecting, §§ 918, 919 
Subsequent agreements, § 1006, p. 1013 
Legal effect of instrument, admissibility to de- 
feat, modify, or vary, §§ 852-^8, pp. 788-791 
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ParoI or extrinsic evidence—Continued, 

Legal representatives, meaning of, § 962, p. 924 
Legislative journals, mistake in, § 978, p. 939 
Legislatlve records, admissibility to contradict or 
impeach, § 877 

Legitiiuate railroad purposes, meaning of term, 

§ 962, p. 924 
XtOtters 

Admissibility to prove contents, § 792, p. 719 
Entire agreement not expressed in, § 1013, 
p. 1035 

Rule as protecting, § 920 
Liability, 

Admissibility to sbow meaning of term, § 

962, p. 922 

Collateral agreement as to, § 1003, p. 984 
Showing nature, extent and origin of, § 985, 
pp. 954-960 

Libel, admissibility in respect to writing alleged 
to constitute, § 792, p. 724 
Liceuses, 

Oontroversies involving strangers or tbird 
parties, § 861, p. 795 
Varying by, § 921 
liens, priority of, § 857 

Life estate, collateral agreement reserving, § 1003, 

p. 1006 

Life Insurance, rule as applieable to policies of, 

§ 908 

Limitations of rule, §§ 929-1015, pp. 852-1038 
Liquor license, transfer of, § 792, p. 724 
Live stock insurance, rule as applieable to con- 
‘traets of, § 908 

Local manager, admissibility to sbow meaning 
of term, §962, p. 922 
Local usage of terms, § 962, p. 928 
Log book, admissibility to explain or contradict, 

§ 891 

Lord Bacon’s rule, latent ambiguity, § 961, p. 

915 

Lunacy inquisition, admissibility in, § 870, p. 

802 

Macadam, admissibility to sbow meaning of, § 

962, p. 923 

Made, admissibility as to meaning of word, § 

962, p. 923 

Made useful, meaning of term, § 962, p. 924 
Magistrates, proceedings before, § 809, p, 740 
Manner of performance, admissibility to sbow, § 

930 

Manufacturing business, meaning of term, § 

962, p. 924 

Manufacturing contracts, collateral agreements 
witb respect to, § 1003, p. 1008 
Maps, contradiction by, § 885 
Marine insurance, rule as applieable to contracts 
of, § 908 

Market value, meaning of term, § 962, p. 924 
Marketing contracts, rule as applying to, § 912 
Marriage, 

Admissibility to sbow, § 803, p. 732 
Records, contradiction by, § 889 
Matters excluded from Instruments by necessary 
implication, admissibility to prove, § 858 
Maxim, egressum facit cessare tacitum, § 858 
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Parol or extrinsic evidence—Continued, 

Meaning of parties to instrument uncertain from 
words used, admissibility to interpret, § 960, 

p. 901 

Meaning of words, pbrases and abbreviations, § 
962, pp. 920-929 

Measured in wall, meaning of term, § 962, p. 923 
Mecbanies’ liens, Identification of property cov- 
ered by notice of, § 1007, p. 1019 
Medium of payment, 

Admissibility in respect of, § 855 
Admissibility on question of, § 895, p. 813 
Showing of, § 984 
Memoranda, § 792, p. 723 

Admissibility to explain, § 928; § 960, p. 907 
Merchantable timber, meaning of term, § 962, 
p. 923 

Military records, admissibility to contradict, g 
887 

Minutes of court, varying or contradiction of, § 
871 

Mistake, § 978, pp. 938—942 

Admissibility as affected, § 851, p. 786 
Names of parties, § 995 
Mode of performance, 

Admission to sbow, § 1015 
Supplementing incomplete writing relatlng to, 
§ 1013, p. 1036 

Monuments, Identification of monuments referred 
to and descrlption in deed or otber writing, 
§ 1007, p. 1021 

More or less, meaning of term, § 962, p. 924 
Mortgages, 

Admissibility to prove contents of records of, 
§ 812 

Admissibility to prove terms of, § 796 
Collateral agreements re^ecting, § 1003, p. 
996 

Conditions, admissibility to attacb, § 940 
Consideratlon, § 952, p. 883 
Controversies involving strangers or tbird 
parties, § 861, p. 796 

Entire agreement not expressed in instru¬ 
ment, § 1013, p. 1033 

Explanation of subject matter, § 1007, p. 1014 
Fraud in connection witb, § 979, p. 951 
Identification of property covered by, § 1007, 
p. 1022 

Identification of subject matter,’ § 1007, p. 
1014 

Mistakes in, § 978, p. 940 
Personal property, § 800 
Rule as applying to, §§ 922, 923 
Subsequent agreement, § 1006, p. 1011 
Municipal corporations, proof of acts in proceed¬ 
ings of, § 810, p. 743 

Municipal records and proceedings, admissibility 
to vary or contradict, § 879 
Mutilation, admissibility to sbow, § 933 
Mutual mistake, § 978, p, 941 
Mutuality, complete written contract baving de¬ 
ment as essential to application or rule, § 
1013, p. 1027 

Names, explaining variance witb respect to, § 
1010 

Naturalization certificates, contradiction on, § 889 
Nature of liability, showing of, § 985, pp. 954-960 
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parol or extrinsic evidence—Continued, 

Necessity, rule as created by, § 851, p. 787 
Negative, admissibility to prove, § 790 
Negotiable Instruments, 

Agency of party executing, § 901, p. 966 
Collateral agreemeuts respecting, § 1003, p. 
984 

Conditions precedent, admissibility to Show, § 
937, p. 860 

Consideration, § 951, p. 880 
Rule as applying to, § 895, pp. 811-814 
Negotiations between parties before signing writ- 
ten instrument, § 851, p. 786, n. 69 
New i^ork state currency, meaning of term, § 
964, p. 924 

Newspapers, admissibility to prove contents of, 
§ 805 

Noncontractual recitals, explanation or contradic- 
tion of, § 986 

Noncontractual writings, rule as applying to, § 
928 

Normal conditions, meaning of term, § 062, p. 923 
Noi-th half, meaning of term, § 962, p. 924 
Notice, 

Dishonor, waiver of, § 966 
Proof of contents of, § 792, p. 720 
Novation, rule as applying to contracts of, § 912 
Objections, waiver in case of receipt without ob- 
jection, § 863 

Obligation on instrument, collateral agreement 
as to, § 1003, p. 984 

Obscure Instruments, admission to aid in inter- 
pretation, § 950, p. 892 

Obscure writing, explanation or clarification of, 
§ 971 

Of excellent stock, meaning of teim, § 962, p. 923 
Oflacial deeds, 

Noncontractual recitals in, § 986 
Varylng by, § 915 
Oflacial records and documents, 

Admissibility to contradict or impeach, § 876 
Fraud sliown by, § 979, p. 947 
Oflacial records and proceedings, supplying ornis- 
sions in, § 890 

Oflacial surveys, etc., contradiction by, § 885 
Oil and gas leases, conditions attached, § 940 
Old channel, meaning of term, § 962, p. 923 
Omissions, supplying of, §§ 1008, 1009 
Operativeness of instrument, admissibility on 
question of, § 972 
Options, 

Entire agreement not expressed in writing, § 
1013, p. 1033 

Identification of property involved, § 1907, 
p. 1019 

Rule as applying to, § 912 
Ordinances, 

Mistakes in respect of, § 978, p. 940 
Proof of, § 810, p. 744 

Ordlnary alterations, meaning of term, § 962, p. 
923 

Orlgln of llability, showing of, § 985, pp. 954-960 
Other writings, admissibility to explain instru- 
nients, § 960, p. 907 

Outbuildings, admissibility to show meaning of, 
§ 962, p. 923 


Parol or extrinsic evidence—Continued, 

Papers relating to same transaction, admissibility 
to explain or vary effect thereof, § 987 
Par bank notes, meaning of term, § 962, p. 924 
Pardon, admissibility in relation to, § 804 
Park districts, admissibility to vary or contradict 
records of, § 879 

Parties to deeds, admissibility to contradict re¬ 
citals as to, § 916, p. 840 

Parties to instrument or obligation, §§ 988-995, 
pp. 960-970 

Ambiguity in respect of, § 988 
Oapacity in which party acts or contracts, 
§ 990 

Character in which party acts or contracts, 
§ 990 

Identification of, § 993 
Individual or partnership contract, § 992 
Instmment signed by agent, § 991, pp. 964- 
968 

Mistake in name shown by, § 995 
Relationship, § 994 

Showing real party in interest, § 989 
Variance in name, § 995 
Partnership, 

Admissibility to prove, § 803, p. 731 
Collateral agreement to contract of, § 1003, 
p. 992 

Consideration for agreement of, § 952, p. 883 
Entire agreement not expressed In contracts 
of, § 1013, p. 1034 

Individual obligation as Intended for bene- 
flts of, § 992 

Mistake in contract of, § 978, p. 940 
Rule as applicable to contracts of, § 909 
Party walls, rule as applying to contracts for 
construction of, § 912 

Pass book, collateral agi^eement, § 1003, p. 1007, 
n. 70 

Passenger elevators or trains, meaning of terms, 
§ 962, p. 924 
Patent, 

Admissibility on question of authority of 
ofldcer issuing, § 976 

Ambiguity, admissibility to explain, § 961, p. 
918 

Paymenf, §§ 802, 910, 965 

Medium or source of, § 855 
Questions relating to, § 930 
Time for, § 853 
Mortgages, § 923 

Collateral agreement as to time, place and 
amount of, § 1003, p. 988 
Consideration, § 953 

Rule as applj^ng to questions relating to, § 
895, p. 813 
Performance, 

Admissibility in effect to time for, § 853 
Mode of, § 1015 

Subsequent agi‘eements relating to, § 1006, 

p. 1012 

Supplementing incomplete writing relating 
to mode of, § 1013, p. 1036 
Time of, § 1016 

Performance of contract, § 964 

Admissibility to show, § 792, p. 718; § 930 
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Parol or extrinsic evidenee—Continued, 

Personal property, 

Admissibility to show title to, § 799 
Collateral agreements in respect to contracts 
for sale of, § 1003, p. 998 
Kule as applying to contracts for sale or 
exchange of, § 910, p. 831 
Photographs, admissibility to prove facts sbown 
by, § 792, p. 722 

Phrases, meaning of, § 962, pp. 920-929 
Place, 

Execution of Instruments, § 996 
Supplementing incomplete writing relating to, 
§ 1013, p. 1036 
Place of payment, 

Admissibility on question of, § 895, p. 814; 
§ 910, p. 832 

Collateral agreement respecting, § 1003, p. 
988 

Placing, meaning of, § 962, p. 924 
Plans, admissibility to prove contents, § 792, p. 
723 

Plats, contradiction by, | 885 
Pleading, 

Fraud, § 979, p. 951 
niegality of instrument, § 983 
Mistake, § 978, p. 941 
Pledges, 

Identification of debt secured by, S 1007, p. 
1019 

Writing evidencing as within rule excluding, 

§ 900 

Police court records, application of rule exclud¬ 
ing, § 868 

Poor debtor proceedings, admissibility in, § 870, 

p. 800 

Possession of real property, admissibility to 
prove, § 795 
Power of attomey, 

Admissibility to show fact of agency, § 803, p. 
730 

Contradicting or varying by, § 924 
Practical construction of instrument, § 960, p. 908 
Presumption, 

Omission in contracts supplied by as affecting 
admissibility, § 1013, p. 1032 
Eebuttal of, § 1015 

Written instrument as representing entire 
transaction, § 851, p. 786, n. 59 

Priee, 

Admissibility on question of, § 910, p. 832 
Sales of pei*sonalty, § 1003, p. 1001 
Principal and agent, 

Admissibility in respect to instrument signed 
by agent, § 964r-968, pp. 929-933; § 991, 
pp. 964r-968 

Charging agent personally on instrument, § 
981, p. 965 

Bxoneration of agent from liabillty on In¬ 
strument, § 991, p. 965 

Principal and surety, admissibility to Show lia- 
bUity, § 985, p. 960 

Prior negotiations, admissibility to explain writ- 
liigs, S 960, p. 907 


Parol or extrinsic evidence—Oontinued, 

Prior or contemporaneous collateral agreements 
§§ 997-1003, pp. 970-1008 
Accident, absence of as affecting admissi¬ 
bility, § 999, p. 976 
Advertising contract, § 1003, p. 1007 
Ambiguity, 

Assignments, § 1003, p. 982 
Leases, § 1003, p. 995 
Amount of payment, § 1003, p. 988 
Antenuptial agreement, § 1003, p. 1007 
Arbitration agreement, § 1003, p. 1007 
Assignments, § 1003, p. 982 
Banks, contracts with depositors, § 1003, p 
1007 

Bilis and notes, § 1003, p. 982 
Bonds, § 1003, p. 1007 
Building contracts, § 1003, p. 990 
Carriage contracts, § 1003, p. 991 
Certificates of deposit, § 1003, p. 1007, n. 70 
Completeness of writing, § 999, pp. 976-979 
Assignments, § 1003, p. 982 
Determining admissibility, § 999, pp. 976- 
979 

Employment contracts, § 1003, p. 993 
Insurance contracts, § 1003, p. 993 
Leases, § 1003, p. 995 
Sales of personalty, § 1003, p. 1000 
Consideration, 

Bilis and notes, § 1003, p. 984 
• Original instniment, § 1000 
Consistency of agreements with writing, § 
998, pp. 971-976 
Bilis and notes, § 1003, p. 982 
Eelease, § 1003, p. 998 
Construction contracts, § 1003, p. 990 
Credits on note, § 1003, p. 990 
Employment contracts, § 1003, p. 992 
Form of agreement, § 997 
Fraud, absence of as affecting admissibility, § 
999, p. 976 

Guaranty contracts, § 1003, p. 1007 
Implied provisions considered in determining 
consistency of agreement with writing, § 
998, p. 972 

Incompleteness of instrument affecting ad¬ 
missibility, § 999, p. 977 
Independent character as affecting admissi¬ 
bility, § 1002 

Indorser’s liability, § 1003, p. 987 
Inducing effect of as affecting admissibility, 
§ 1000 

Bilis and notes, § 1003, p. 984 
Insurance policies or contracts, § 1003, p. 993 
Interest, § 1003, p. 988 
Joint adventure contracts, § 1003, p. 992 
Judicial records, § 1003, p. 998 
Leases, § 1003, p. 994 

Manner of payment or satisfaction of note, § 
1003, p. 989 

Manufacturing contracts, § 1003, p. 1008 
Matters of inducement affecting admissibility, 

§ 1000 

Merger in written contract as affecting ad¬ 
missibility, § 998, p. 975 
Mistake, absence of as affecting admissibility, 

§ 999, p. 976 
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Parol or extrinsic evidence—Continued, 

Prior or contemporaneous coUateral agreements 
—Continued, 

Mortgages, § 1003, p. 996 
Negotiable instrument, § 1003, p. 984 
Obligation or liability on Instruments, § 1003, 
p. 984 

Partnership contracts, § 1003, p. 992 
Pass book, § 1003, p. 1007, n. 70 
Payment, § 1003, p. 988 
Place of payment, § 1003, p. 988 
Receipts, § 1003, p. 997 
Beference to as aifecting admissibllity, § 997 
Releases, § 1003, p. 997 
Representations Inducing contract, § 1000 
Rule excluding as applying to, § 997 
Sales of personalty, § 1003, p. 998 
Sales of realty, § 1003, p. 1004 
Separate character of, § 1002 
SeparatiOn agreements, § 1003, p. 1007 
Set-off or counterclalm, § 1003, p. 990 
Storage contracts, § 1003, p. 991 
Subject of collateral agreement as affecting 
admissibility, § 1001 
Subleases, § 1003, p. 994 
Subscriptions, § 1003, ik 1008 
Substance as test of admissibllity, § 997 
Superseding of by written contract as affect¬ 
ing admissibility, § 998, p. 975 
Suretyship contracts, § 1003, p. 1007 
Time of payment, § 1003, p. 988 
Warrants of attorney, § 1003, p. 1008 
Warranty, sales of persona! property, § 1008, 
p. 999 

Priority of lien, admissibility in respeet of, § 
857 

Private documents, 

Application of rule excluding, §§ 893-928, pp. 
811-^52 

Fraud in connection with, § 979, p. 947 
Privies, rule respecting as relating only to, § 861, 
p. 792 

Prlvlleges and appurtenances, showing of what 
intended to pass under term, § 1007, p. 1019 
Probate court records, application of rule exdud- 
ing, § 866 

Probate courts, proceedings in, § 809, p. 740 
Proceedings in which rule in respeet of is not ai>- 
plicable, §§ 859-662, pp. 791-796 
Proceeds, meaning of, § 962, p. 923 
Process, admissibility on guestion of time of is- 
suing, § 874 

Proclamations of govemor, protection of rule as 
extending to, § 887 

Product, admissibility to Show meaning, § 962, p. 
923 

Profit, meaning of, § 962, p. 923 
Promissory notes, admissibility to prove contents, 
§ 792, p. 723 

Proofs of claim, admissibility to explain, § 928 
Property or interest included in description in 
deed or otber writing, § 1007, p. 1018 
Public lands, impeaching or varying grants of, § 
914 

Public oflacers, receipts given by as within rule, § 
920, p, 849 


Parol or extrinsie evidence—Continued, 

Public records and documents, 

Admissibility, § 930, n. 96; § 974 
Identification of, § 969 
Sustaining of, § 1010 
Public writings, § 804 
Published, meaning of, § 962, p. 923 
Purchase order, varying by, § 910, p. 834 
Puri)ose of writing, admissibility to show, § 960, 
p. 909 

Quality guaranteed, meaning of term, § 962, p. 
925 

Quantity, 

Sales of personalty, § 1003, p. 1002 
Supplementing incomplete writing relating to, 
§ 1013, p. 1036 

Quasi Public records, admissibility to explain or 
contradict, § 891 
Rail, meaning of, § 962, p. 923 
Rallroad passes, consideration for, § 952, p. 884 
Railroad rules, admissibility to prove, § 792, p. 
722 

Railroad tickets, varying by, § 905 
Rainy day, meaning of term, § 962, p. 923 
Ratification, transaction evidence by void instru¬ 
ment, § 1010 

Ready for occupancy, meaning of term, § 962, p. 
923 

Real nature of transaction, admissibility to show, 
§ 1015 

Real party in interest, admissibility to show, § 
989 

Real property, 

Collateral agreements respecting sales of, § 
1003, p. 1004 

Rule as applying to contracts for sale or 
exchange of, § 910, p. 834 
Reasonableness of rule as to, § 851, p. 787 
Rebuttal of presumption, admissibility for pur- 
pose of, § 1015 

Rebutting operation of instrument, admissibility 
for purpose of, § 972 
Receipts, 

Collateral agreements in respeet of, § 1003, p. 
997 

Oontroversies involvlng strangers or third 
parties, § 861, p. 795 

Fraud in connection with, § 979, p. 951 
Identification of subject matter, § 1007, p. 
1019 

Mistakes shown by, § 978, p. 940 
Rule as re^ecting, § 926, pp. 846-851 
Recognizance, admissibllity to control or Im- 
peach record of, § 870, p. 801 
Record, 

Admissibility to prove date of, § 886 
Facts appearing of, § 807, p. 734 
' Time of, § 1015 
Recoupment, establishment of, § 1015 
Beference, 

Identification of matters submltted to ref- 
erees, § 1007, p. 1020 

Instrument to another, admissibility to con- 
nect, § 946 

Reformation of contract, proof of mistake as re- 
quiring prayer for, § 978, p. 938, n, 48 
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Parol or extrinsic evidence—Continued, 

Registration, admissibility to prove date of, § 
886 

Regular prices and regular terms, admissibility to 
Show meanin^of term, § 962, p. 923 
Relations of parties, admissibility to show, § 960, 
p. 910; § 004 
Release, § 964 

Collateral agreements in respect of, § 1003, p. 
907 

Consideration for, § 952, p. 884 
Controversies involving strangers or thlrd 
parties, § 861, p. 795 

Entire agreement not expressed in instru- 
ment, § 1013, p. 1033 

Erand in connection with shown by, § 979, p. 
949 

Mistakes shown by, § 978, p. 941 
Rule as applicable to, § 927 
Religious society, admissibility to explain or 
contradict records of, § 891 
Renewal contracts, subsequent agreements relat- 
ing to, § 1006, p. 1012 
Hents, 

Subsequent agreements as to, § 1006, p. 1014 
Varying written lease in respect of, § 919 
Repairs, admissibility to contradict or vary lease 
in respect of, § 919 

Replevin, Identification of subject matter, § 1007, 

p. 1020 

Representations, supplementing incomplete writ- 
ing relating to, § 1013, p. 1036 
Representative capacity, showing as to note being 
signed in, § 990 

Repugnancy of evidence with writing, § 1013, p. 
1029 

Repurchasing agreement. 

Sales of personalty, § 1003, p. 1001 
Sales of realty, § 1003, p. 1005 
Rescission, § 964 

Rule as applying to, § 912 
Reseryations, 

Leases, admissibility to show, § 919 
Sales of realty, collateral agreement, § 1003, 
p. 1005 

Varying contract of sale, admissibility, § 910, 
p. 834 

Respective duties and risks, supplementing writ¬ 
ing relating to, § 1013, p. 1036 
Retum of execution, admissibility to attack, § 
870, p. 802 

■Retumed for repairs, admissibility to show mean- 
ing of term, § 962, p. 925 

Ridge or hili, admissibility to show meaning of 
term, § 962, p. 925 

Risks, supplementing incomplete writing relating 
to, § 1013, p. 1036 
River, meaning of, § 962, p. 923 
Rule, 

Admission of state, § 851, pp. 784-788 
A.ppllcation of, § 900 

Rules of associatlon, admissibfiity to show, § 
960. p. 911 

Saillng of vessel, admisslbiUty to establish time 
of, § 792, p. 724 


Parol or extrinsic evidence—Continued, 

Sales, 

Collateral agreements respecting sales of 
realty or personalty, § 1003, pp. 998,1004 
1006 

Personal property, admissibility to show § 
800 

Conditions precedent to contracts of, admissi¬ 
bility to show, § 938 

Consideration for contracts of, § 962, p. 883 
Entire agreement not expressed In contract 
for, § 1013, p. 1034 

Praud in connection with contracts of, § 979 
p. 949 

Identification of property covered by con¬ 
tracts of, § 1007, p. 1018 
Mistake in contract of, § 978, p. 940 
Rule as applicable to contracts of, § 910, pp. 
830-834 

Subsequent agreements redating to contracts 
of, § 1006, p. 1012 

Sanction, admissibility to show meaning, § 962, p. 
923 

Satisfaction, 

Collateral agreement as to, § 1003, p. 989 
Judgment or execution, admissibility to ex¬ 
plain or vary, § 874 

Satisfactory bond of the full amonnt of the con¬ 
tract, admissibility to show meaning of term, 
§ 962, p. 923 

Satisfactory demonstration, meaning of term, § 
962, p. 925 

Savannah market, admissibility to show meaning 
of term, § 962, p. 923 

School board, admissibility to prove acts and 
proceedings of, § 810, p. 744 
School district records, contradiction or varying 
by, § 881 

Scientific matters, construction of instrument in- 
volving, § 960, p. 906 
Seal, showing adoption of, § 1010 
Sealed agreements, subsequent agreements modl- 
fying, § 1005 
Sealed instruments, 

Agency by party executing, § 991, p. 966 
Conditional delivery of, admissibility to 
Show, § 936 
Consideration, § 949 

Real party in interest in respect of, § 989 
Release or rescission shown by, § 964 
Season, admissibility to show meaning, § 962, p. 
923 

Secondary to written evidence. Written evidence, 
post 

Secret intentions, admissibility as to, § 960, p. 906 
Security, 

Admissibility to connect with obligation It- 
self, § 946 

Payment made by note, admissibility to show 
meaning, § 962, p. 923 
Seizure and sale of property, § 809, p. 740 
Sense and meaning of language of document, ad¬ 
missibility on questlon of, § 962, p. 920 
Separation agreements, 

Application of rule to, § 912 
Collateral agreements relating tp, § 1003, p. 
1007 
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pai*ol or extrinsic evidence—Oontlnued, 

Services, admisslbllity on Question of compensa- 
tion for, § 856 

Set of boolM, admissibility to sbow meaning of 
teim, § 962, p. 923 
Set-off or counterclaim, 

Collateral agreements respecting, § 1003, p. 

990 

Establishment of, § 1015 
Settlement, admissibility to show meanlng, § 962, 
p. 922 

Several instruments executed by same parties, 
admissibility to show Independency, § 946 
Ship timber, meaning of term, § 962, p. 925 
Shipment, entire agreement not expressed in con- 
tract of, § 1013, p. 1033 
Signs, explanation of meaning of, § 962, p. 927 
Silence of Instrument in respect to matters shown 
by, § 930 

Similar evidence, sensibility of, § 190, p. 918 
Solutary nature of rule as to admission, § 851, 
p. 787 

Sound, meaning of, § 962, p. 926 
Source of payment, admissibility on question of, 
§ 855 

Special tax, meaning of term, § 962, p. 925 
Standard life tables, admissibility to prove, § 792, 
p. 723 

Standing timber, collateral agreement for reserva- 
tion of on sale of realty, § 1003, p. 1006 
Statements of account, admissibility to explain, 
§ 928 

Statements of parties, construction of writlng 
with reference to, § 960, p. 901 
Statute of frauds, effect of as respects admissi¬ 
bility, § 1013, p. 1030 

Statutory provisions, subsequent agreement, § 
1004 

Steamship tickets, rule as applying to, § 905 
Stock certificates, varying by, § 898 
Stockholders, admissibility to show meaning, § 
962, p. 923 
Storage contracts, 

Collateral agreements respecting, § 1003, p. 

991 

Rule as applying to, § 903; § 926, p. 849 
Strand, meaning of, § 962, p. 925 
Strangers to writlng, admissibility in controver- 
sies 'between, § 861, pp. 791-796 
Subject matter, Identification or explanation of, 
§ 1007, pp. 1014-1023 

Subject to mortgage, admissibility to show mean¬ 
ing of term, § 962, p. 923 
Sublease, 

Admissibility to show, § 919 
Collateral agreements respecting, § 1003, 
p. 994 

Subordination clause of mortgage, admissibility to 
vary, § 923 
Subscriptions, 

Collateral agreement, § 1003, p. 1008 
Conditions of, § 941 
Contracts, varying by, § 911 
Entire agreement not expressed in instru¬ 
ment, § 1013, p. 1033 
Fraud in connection wlth, § 979, p. 951 

32 C.J.S.—81 


Parol or extrinsic evidence—Oontinued, 

Subsequent agreement, §§ 100^1006 

Applications of principle, § 1006, pp. 1011- 
1014 

Bili of sale, § 1006, p. 1013 
Bilis and notes, § 1006, p. 1011 
Building contracts, § 1006, p. 1012 
Carriage contract, § 1006, p. 1012 
Consideration as essential to application of 
rule, § 1004 

Contracts required to be in writing, § 1005 
Delivery, § 1006, p. 1012 
Employment contracts, § 1006, p. 1012 
Estoppel, § 1005 

Executory agreement under seal, § 1005 
Interest, § 1006, p. 1013 
Leases, § 1006, p. 1013 
Mortgages, § 1006, p. 1011 
Negotiations as sufficient to bring withki rule, 
§ 1004 

Performance of agreement, § 1006, p. 1012 
Renewal contract, § 1006, p. 1012 
Rents, amount of, § 1006, p. 1014 
Representations as sufficient to bring within 
rule, § 1004 

Rule excluding parol evidence as applying to, 
§ 1004 

Sales contracts, § 1006, p. 1012 
Sealed agreements, § 1005 
Statutory provisions relating to, § 1004 
Time of as aifecting admissibility, § 1004 
Substantive law, rule of, § 851, p. 787 
Successors in interest, rule excluding as relating 
to, § 861, p. 792 

Suitable, admissibility to show meaning, § 962, 
p. 923 

Supplying omissions, §§ 1008, 1009 
Surety of the peace, parol evidence as competent 
to contradict record of justice in proceedings 
obtained, § 867 
Suretyship, 

Admissibility to show liability and nature of, 

§ 985, p. 958 

Collateral agreements with respect to con¬ 
tract of, § 1003, p. 1007 
Consideration for contract of, § 952, p. 883 
Rule as applying to contracts of, $ 907 
Surrounding circumstances, 

Admissibility, § 960, p. 911 
Inquiry into, § 1013, p. 1031 
Surveys, contradiction by, § 885 
Sustaining instrument, § 1010 
Taking stock, admissibility to show meaning of 
term, § 962, p, 923 

Tax deeds, explanation of application of descrip- 
tion in, § 1007, p. 1020 

Tax receipts, rule as applying to, § 926, p. 849, 
n. 69 

Tax records, impeachment by, § 883 
Team, meaning of, § 962, p. 923 
Technical terms, explanation of, § 962, p. 925 
Telegrams, admissibility to prove contents, § 792, 
p. 719 

Tendency of evidence to correct interpretation of 
ambiguous language, § 960, p. 901 
Tenement house, meaning of term, § 962, p. 923 
Term of lease, contradicting or varying, § 919 
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Parol or extrinsic evidence—CJontinued, 

Tennination of contract, admissibility on question 
of, § 854 

Terms, admission to Show meaning of, § 962, p. 
923 

Texas money, at its current price at New Orleans, 
admissibility to Show meaning of term, § 962, 
p. 923 

Third persons, 

Controversies between, § 861, p. 793 
Praud in connection with transactions with, 

§ 979, p. 951 

Intervention of rights of as precluding ad¬ 
mission, § 864 

Time; supplementing incomplete writing relating 
to, § 1013, p. 1035 

Time-checks, proof of contents of, § 792, p. 724 
Time of payment, 

Admissibility on question of, § 853; § 910, 
p. 832 

CoUateral agreement as to, § 1003, p. 988 
Mortgages, admissibility on question of, § 923 
Sales of personalty, § 1003, p. 1001 
Time of signing or entering judgments or orders, 
admissibility as to, § 870, p. 800 
Title, proof of, §§ 794, 799 

Title Insurance, rule as applicable to contracts of, 

§ 908 

Town records, contradiction by, § 880 
Trade terms, explanation of, § 962, p. 925 
Transcript, contradiction by, § 888 
Transfer of lease, § 797 

True nature of transaction, admissibility to Show, 

§ 1015 

Trust Instruments, identification of subject mat- 
ter, § 1007, p. 1019 
Trusts, rule as applying to, § 912 
Typographical errors, admissibility to correct, § 

934 

Unavoidable accident, meaning of, § 962, p. 925 
TJncertainty of instrument, admission to aid in 
interpretation, § 959, p, 892 
Understanding, supplementing incomplete writing 
relating to, § 1013, p. 1036 
Understanding of parties, admissibility as to, § 
960, p. 914 

Undue influence, admissibility to Show, § 982 
Unintelligible writings, rule as applied to, § 1015 
Usury, 

Repelling charge of, § 1010 
Showing of, § 983 

Vagueness of instrument, admission to aid in in¬ 
terpretation, § 959, p. 892 
Validity of instrument, admissibility to sustain, 

§ 1010 

Validity of written instrument, admissibility as 
affected, § 851, p. 786 

Value, supplementing Incomplete writing relating 
to, § 1013, p. 1036 
Variance, names of parties, § 995 
Variance of document, rule as to stated, § 851, 
p. 784 

Verbal contract, exclusion of best evidence rule, 

§ 792, p. 719 
Verdict, § 809, p. 739 

Admissibility to attack propriety, § 870, p. 8(® 
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Parol or extrinsic evidence—Continued, 

Vessels, contradiction of registry or enroUment 
of, § 889 

Vlcinity, admissibility to Show meaning, § 962, 
p. 923 

Vigorously push, admissibility to show meaning 
of term, § 962, p. 925 

Village records, admissibility to vary or contra- 
dlct, § 879 

Void writings, rule as applied to, § 1015 
Waiver, § 966 

Benefit of rule excluding, § 863 
Want of consideration, § 948, p. 871 
Warehouse recelpts, rule excluding as applying to, 
§ 926, p. 849 

Warrants of attorney, collateral agreement, § 
1003, p. 1008 
Warranty, 

Admissibility on question of, contract of sale, 
§ 910, p. 833 

Admissibility to engraft on deed, § 916, p. 840 
Collateral agreement, sales of realty, § 1003, 
p. 1005 

Consideration, admissibility in suit for breach 
of, § 950, p. 878 
Contradiction by, § 894, n. 61 
Identification of subject matter, § 1007, p. 
1019 

Sales of personal property, collateral agree- 
ments as to, § 1003, p. 999 
Supplementing Incomplete writing relating to, 
§ 1013, p. 1036 

Waste ground, admissibility to show meaning of 
term, § 962, p. 923 

Watchman’s clause, admissibility to show mean¬ 
ing of term, § 962, p. 925 
Water rights appurtenant to land conveyed, iden¬ 
tification of, § 1007, p. 1019 
Weigher’s certificate, § 804 
When transit car, admissibility to show meaning 
of term, § 962, p. 923 

White oak timber, admissibility to show meaning 
of term, § 962, p. 923 

Wholesale cost, admissibility to show meaning of 
term, § 962, p. 923 
Wills, § 792, p. 723 

Conclusiveness of record of, § 866 
With reasonable dlspatch, admissibility to show 
meaning of term, § 962, p. 923 
Without damage, meaning of term, § 962, p. 923 
Words and phrases, meaning of, § 962, pp. 920- 
929 

Workmanlike manner, meaning of term, § 962, 
p. 925 

Works contracts, varying by, § 904 
Writing not in evidence, rule excluding as not 
applied to, § 1014' 

Writings not expressing contract of parties, rule 
as applicable to, § 1012 

Writings within rule excluding, §§ 865-892, pp. 
797-811 

Writs, admissibility to alter descriptlon in, § 870, 

p. 802 

Written instruments, contradicting, varying, modi- 
fying or adding to, § 851, p. 785 
X-ray photographs, admissibility to prove facts 
shown by, § 792, p. 722 
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Parole board, presumptions, regularlty of offlcial acts, 

§ 146, p. 811 

partial evidence, deflned, § 1016, p. 1040 
Particularity, book entries, admisslon of the claim^ 

§ 686, p. 663 

Parties. Parol or extrinsic evidence, ante 
Partisanship, hypothetical questions, expert testimony, 

§ 551, p. 357 
partition, 

Presumptions, 

Regularity of oflacial acts of commissioners in 
proceedings, § 146, p. 815 
Regularity of proceedings, § 145, p. 798 
Secondary evidence as to, loss or destruction of 
report as ground for, § 827 
Partnership, 

Admissions, competency of admission by partner, 

§ 365 

Best evidence rule, application to, § 803, p. 731 
Book entries, 

Admission by, § 694, p. 583 
Suppletory oath by member of partnership, 

§ 684, p. 557 

Books of account, conclusiveness, § 768, n. 62 
Certifled copy of articles of, admissibility, § 660, 
p. 523, n. 3 

Conclusions of witness as to existence of, admis^ 
sibility, § 453, p. 91 
Declarations, proof by, § 365 
Execution of partnership instrument, proof of, 

§ 738 

Hearsay rule as applicable to statements relating 
to, § 193, p. 929 
Judicia! notice of, § 77 

Opinion evidence as to, admissibility, § 471, p. 119 
Parol or extrinsic evidence, 

Admissibility to prove fact of, § 803, p. 731 
Collateral agreement respecting contract of, 

§ 1003, p. 992 

Entire agreement not expressed In contracts 
of, § 1013, p. 1034 

Individual contract for beneflts of partner¬ 
ship shown by, § 992 
Mistake in contract of, § 978, p, 940 
Bule, 

Application to contracts of, § 909 
Consideration for agreement of, § 952, 
p. 883 

Presumptions, continuance of relationship, § 124, 
p. 741 

Prior or contemporaneous agreements collateral 
to contract of, parol evidence as to, § 1003, 
p. 992 

Secondary evidence, loss or destruction of articles 
of as grounds, § 826 

Self-serving declarations by one partner in behalf 
of other, § 216, p. 967 

Signature of member, sufficiency as proof of exe¬ 
cution of partnership instrument, § 738 
Party walls, parol evidence rule, application to con¬ 
tracts for construction of, § 912 
Pass books, parol or extrinsic evidence, collateral 
agreement, § 1003, p. 1007, n. 70 
Passenger agents, railroad corporations, admissions 
by, § 357 

Passenger elevators, parol or extrinsic evidence as 
admissible to show meaning of term, § 962, p. 924 

1283 


Past conditions, presumptions as to, § 140 
Pasturage, expert testimony, value of, § 545, p. 296, 
n. 29 

Patent ambiguity, parol or extrinsic evidence, admis¬ 
sibility to explain, § 961, p. 918 
Patent medicine, expert testimony, value of Services 
in preparing, § 545, p. 320 

Patent Office, judicial notice, records of, § 36, n. 31 
Patents, 

Ancient documenta, admissibility as, § 746, p. 663 
Authentlcated copies of, admissibility, § 658 
Best evidence, title to real property, § 794 
Expert testimony, value, § 645, p. 312 
Parol or extrinsic evidence, admissibility on ques* 
tion of authority of officer issuing, § 976 
Public lands, admissibility, § 639 
Pathology of disease, issues involving, determination 
of expert testimony, § 1050, n. 79 
Patriotic societies, presumptions, performance of legal 
duty, § 150, p. 840, n. 61 

Pauper settlement, declarations, admissibility to 
prove, § 231 

Paving, judicial notice of, § 94, n. 77 
Pawn tickets, admissibility in evidence, § 732, p. 642, 
n. 53 

Pawnbrokers, judicial notice in respect of, § 29, p. 551 
Payment, 

Admissions by, § 291, p. 1052 
Conclusion of witness as to, admissibility, S 453, 
p. 91 

Conditions affecting, parol evidence as admissible 
to Show, § 935, p. 859, n. 35 
Hearsay rule as applicable to statements relating 
to, § 193, p. 928 

Medium of, parol or extrinsic evidence as ad¬ 
missible on question of, § 856 
Opinion evidence as to, admissibility, § 471, p. 
117 

Parol or extrinsic evidence, § 965 

Admissibility, § 802; § 853; § 910, p. 832; 
§ 923; §930 

Collateral agreement in respect to time, 
place, and amount of, § 1003, p. 988 
Consideration, § 953 
Medium of payment, § 984 
Rule, application on, § 895, p. 813 
Prima facie evidence, recitals as to, § 767, pp. 
686, 691 

Source of, parol or extrinsic evidence as ad¬ 
missible on question of, § 855 
Time for, parol or extrinsic evidence as admis¬ 
sible on question of, § 853 
Peace officers, 

Best evidence rule, application to appointment 
of, § 806 

Presumptions, regularity of election or appoint¬ 
ment, § 138 

Peculiarities, opinion evidence as to, § 607, p. 171 
Pecuniary condition, 

Opinion evidence as to, § 511 
Relevaney, evidence of, § 177 
Pecuniary interest, declarations against, § 219, p. 963 
Peddlers, 

Book entries, admissibility, § 683, p. 666 
Judicial notice, unlnvited visitatlon of private 
homes by, § 29, p. 550, n. 7 
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Pedigree, 

Ancient documents, admissibility to prove mat- 
ters of, § 745 

Bible entries, admissibility on issue of, § 232, 
p. 981 

Competency of witnesses as to matters of, | 226 
Conclusion of witness as sufficient on question of, 
§ 226 

Declarations, ante 

Family portraits, admissibility on issue of, § 
232, p. 981 
Hearsay, 

Establishment by, § 227, p. 972 
Proof by, proof of declaration as to, § 226 
Identity, proof of, § 1047 

Monumental inscriptions, admissibility on issue 
of, § 232, p. 981 

Nature of eridence required for proof of, § 1048 
Opinion evidence as to, skilled witnesses, § 476 
Private catalogue of indlvidual as admissible 
as book of, § 725 

Private documents, recitals respecting as evi¬ 
dence, § 677 

Relevancy of evidence relating to, § 185 
Reputation, proof by, § 232, p. 982 
Tradition, admissibility on question of, § 232, p. 
983 

Penalties, 

Presumptions, similarity of law of sister state 
as to, § 133, p. 768 

Private documents, nonproduction of, § 760 
Peneii, book entries made in, admissibility, § 685, p. 
560 

Pending actions, 

Admissions, compromise ofFer, § 285, p. 1044 
Presumptions, continuing of, § 124, p. 745 
Penitentiary records, judicial notice of, § 36, n. 31 
Pensions, autbentication, declaration for, § 666, n. 60 
Performance, 

Book entries, 

Admissibility for purpose of showing, § 686, 
p. 567 

Proof of as essential to admission, § 684, 
p. 559 

Parol or extrinsic evidence as to, § 964 

Admissibility of question of time for, § 853 
Subsequent agreements relating to, § 1006, 
p. 1012 

Supplementing incomplete writing relating to 
mode of, § 1013, p. 1036 
Time of, § 1015 
Performance of duty, 

Declarations in, § 225 
Presumptions as to, § 150, p. 840 
Periodicals, judicial notice, reference to for purpose 
of, § 12, p. 517 

Perjury, admissions by attempt to subom, § 293 
Permanent disability, expert testimony as to, § 534, 
p. 247 

Permanent injuries^ opinion evidence as to, § 513, p. 
195, n. 39 

Permissive deduction, inference as, § 115 
Permisslve use, declarations against interest in re- 
spect of, § 219, p. 964 

Permits, secondary evidence as to, loss or destruction 
as ground for admission, § 827 
PersonEil actions, admissions, competency, § 274 


Personal appearance, photograpbs, admissibility on 
question as, § 710 

Personal identity, estimates of, admissibility, § 493 
Personal injuries, 

Maps or dlagrams, admissibility in cases involv- 
ing, § 730, p. 637 

Opinion evidence, future effect of, § 513, p. 195 
Presumptions arising from refusal to submit to 
pbysical examination in action for, § 156, 
p. 850 

Self-serving declarations containlng statements as 
to, admissibility, § 216, p. 976 
Personal knowledge, 

Expert testimony based on, weigbt of, § 572, p. 
421 

Judicial notice as to, § 11 
Personal property, 

Admissions by former owner of, §§ 329-335, pp. 
1106-1110 

Declarations by one in possession of, admissibil¬ 
ity, § 250 

Expert testimony, value of, § 545, p. 306 
Market value, admissibility of evidence as to 
market value of other property to show value 
of, § 593, p. 450 

Opinion evidence, admissibility on question of 
injury to, § 447, p. 77 
Parol or extrinsic evidence, 

OoUateral agreements with respect to con- 
traets for sale of, § 1003, p. 998 
Rule, application to contracts for sale or 
exebange of, § 910, p. 831 
Similar acts or occurrences, admissibility on Is¬ 
sue as to value, § 593, p. 448 
Title, parol evidence as admissible to show, § 799 
Value, 

Expert testimony as to, § 545, p. 306 
Relevancy of evidence as to, § 183, pp. 892- 
904 

Personal relations, presumptions, continuance of, § 
124, p. 741 
Personal status, 

Judicial notice of, § 86 
Presumptions as to, § 141 

Persons, demonstrative or real evidence, use for pur¬ 
pose of, §§ 609, 610 

Pertinency, similar acts or occurrences, § 583 
Pests, judicial notice of, § 87 
Plants, § 88 • 

Petroleum, judicial notice, qualities of, § 75, p. 658 
Pharmacists’ records, admissibility, § 732, p. 646, n. 4 
Phenomena, 

Expert testimony, effect or resuit of, § 530, p. 230 
Human life, judicial notice of, §§ 78-86, pp. 660- 
681 

Inference respecting cause of, admissibility, § 
494 

Judicial notice. 

Animal life, § 87 
Vegetable life, § 88 

Opinion evidence as to, weigbt of opinion, § 
668, p. 381 

Pbilately, judicial notice of, § 83 
Pbotograpbic copies, bandwriting, Standard of com- 
parison, § 617, p. 471 
Photograpbs, §§ 709-716, pp. 611-626 
See, also, Pictures, ante 
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photographs—Continued, 

Accuracy, admissions of as requiring, § 715, pp. 

620-625 

Admissibility, 

Determination as to, § 716 
Rules governlng, § 709, pp. 611-614 
Animals, admissibility to establish physical con- 
dition, § 711 

Ohanges in condition, admissibility as afifected, 
§ 715, p. 623 

Conclusiveness as evidence, § 771 
Condition of premises or inanimate objects, ad¬ 
missibility to Show, § 713 
Confusing efifect, exclusion in case of, § 709, p. 
612 

Copies of documents, enlarged photograph of as 
admissible, § 714 

Daytime photographs of scene of night accident, 
admissibility, § 715, p. 622, n. 54 
Demonstrative evidence, § 709, p. 613 
Determination as to admissibility, § 716 
Discretion of court, admission of, § 716 
Enlargements as affecting admissibility, § 709, p. 
613 

Expert testimony, conclusions based on, § 558 
Explanation, admissibility for purpose of, § 709, 

p. 611 

Foundation for introduction of, § 715, p. 623 
Gruesomeness of as rendering inadmissible, § 

711, n. 14 

Identity, admissibility on question as, § 710 
Illustrative nature of as evidence, § 771 
Inanimate objects, admissibility to show condi¬ 
tion of, § 713 

Indecency, rejection on ground of, § 711 
Instructiveness, admissibility as dependent on, § 
709, p. 612 

Ijocations, admission for purpose of showing, § 
713 

Marks, on, admissibility as affected, § 709, p. 614 
Materiality, admissibility as requiring, § 709, p. 
612 

Misleading effect, exclusion in case of, § 709, p. 
612 

Mutilation, admissibility of mutilated pictures, 
§ 715, p. 621, n. 50 

Negative evidence, § 709, p. 612, n. 89 
Night accident, daytime photograph of scene of 
as admissible, § 715, p. 622, n. 54 
Notice to adverse paity, admissibility as re¬ 
quiring, § 709, p. 614 
Oath, verificatlon by, § 716, p. 623 
Opinion evidence, resemblance, § 515 
Overexposure, technical defects resulting from as 
affecting admissibility, § 714, n. 48 
Parol evidence, admissibility to prove facts 
shown by, § 792, p. 722 

Personal appearance, admissibility on question 
as, § 710 

Physical condition, admissibility to show, §§ 711, 

712, pp. 614-618 

Prejudice, exclusion when natural effect of in¬ 
troduction would’ be to arouse, § 709, p. 613 
Preliminary questions, determination as, § 716 
Putative father, admissibility to establish like- 
ness, I 710 


Photographs—Continued, 

Relevancy, 

Admissibility as dependent on, § 709, p. 612 
Preliminary evidence as to accuracy, § 163 
Reproduced situations, admissibility, § 715, p. 624 
Secondary evidence, § 815 

Admissibility as, § 709, p. 613 
Signatures, photographic copy of as admissible 
on question of genuineness, § 714 
Surroundings, admissibility to show, § 713 
Sympathies, exclusion when natural effect of 
introduction would be to arouse, § 709, p. 713 
Technical accuracy, necessity of, § 715, p. 624 
Time of taking, § 715, pp. 620-625 
Undue emphasis, exclusion when resulting in, § 
700, p. 612 
Verification, 

Determination as suffliciency, § 716 
Persons entitled to verify, § 715, p. 623 
Weather condltions differing, admissibility as 
affected, § 715, p. 622, n. 54 
Weight of as evidence, § 771 
Weight of uncontradicted evidence corroborated 
by, § 1038, p. 1093, n. 85 

Wounds, admissibility to show nature and loca- 
tion of, § 711 
X-ray photographs, post 
Photography, 

Expert testimony as to, § 546, p. 333 
Judicial notice of, § 81, p. 673 
Photostatic copies, collateral fact, admissibility as 
proof of, § 820 

Phrases, judicial notice, meaning of, § 67 
Physical condition, 

Opinion evidence, ante 

Photographs, admissibility to establish, §§ 711, 
712, pp. 614r-618 
Presumptions as to, § 150, p. 833 
Reputatlon as to, admissibility, § 197 
X-ray photographs, admissibility on question of, 
§ 712, pp. 615-618 

Physical disability, former evidence as admissible in 
case of, § 396 

Physical examination, presumptions arising from re- 
fusal to submit to, § 156, p. 850. 

Physical facts, 

Expert testimony as to, § 542 
Inference or judgment contrary to, electricity, § 
530, p. 229 

Opinion evidence as to, admissibility, § 471, p. 117 
Physical laws, 

Expert testimony contrary to, disregard of, medi- 
cal experts, § 569, p. 397 

Uncontroverted evidence contrary to, weight giv- 
en to, § 1038, p. 1096 

Verdict or findings based on evidence opposed to, 

§ 1042, p. 1126 

Physical objects, best evidence rule, application to 
evidence of, § 782 
Physlcians and surgeons, 

Book entries, admissibility, § 683, p. 556 
Diagnosis and treatment, statement re^ecting as 
admissible, § 241 

Electric shock, expert testimony as to effect of, 
§ 537, p. 263 
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Physicians and sui*geons—Continued, 

Expert testimony, § 569, p. 396 
Competency, § 537, p. 262 
Value of Services, § 545, p. 320 

Qualifications of witness as to, § 545, p. 
322 

Weight of testimony hased on, § 572, p. 421 
Hearsay, rejection of, § 193, p. 925 
Opinion evidence, 

Admissibility on questions relating to medi¬ 
cine and surgery, § 480 
Confiict with other testimony, § 572, p. 420, 
n. 78 

Prima facie evidence, reports of surgeons as, § 
767, p. 687, n. 53 

Records and reports, admissibility, § 732, p. 642 
Res gestae, 

Opinion or conclnsions stated while examin- 
ing patient, § 421 

Statements to as admissible as part of, § 403, 
p. 21, n. 45 

Physics, 

Bxpert testimony, matters relating to, § 546, p. 
324 

Judicial notice, laws of, § 74 
Physiological matters. Bxpert testimony, ante 
Physiology, 

Judicial notice in respect of. § 79, p. 662 
Opinion evidence relating to, skilled witness, § 
484 

Picketing, judicial notice in respect of, § 63, p. 643, n. 
70 

Pictures, 

See, also, Photograpbs, ante 
Admissibility, rules goveming, § 709, pp. 611-614 
Bxplanation, admissibility for purpose of, § 709, 

p. 611 

Motion pictures, ante 

Mutilation of, admissibility of mutilated picture, 
§ 715, p. 621, n. 50 

Pigeons, expert testimony, value of, § 545, p. 312. 
Pilots, admission, binding effect on owner of vessel, 
I 351, p. 1124 

Pinball machines, judicial notice of, § 83, n. 27 
Pincb bars, expert testimony, operation of, § 533, p. 
236 

Ping pong, judicial notice of, § 83 
Pipe lines, 

Expert testimony respecting, § 633, p. 236 
Opinion evidence, admissibility on question of 
damages resulting from construction of, § 447, 

p. 81 

Pipes, expert testimony, value of, § 545, p. 312 
Pistols, judicial notice of, § 81, p. 671, n. 60 
Pity, demonstrative or real evidence, exbibition of 
injury to excite, § 610 
Place, 

Admissions, effect of, § 298 
Character, 

Admissibility of evidence as to, § 424 
Proof by reputation, § 434 
Hxecution of instrument, parol or extrinsic evi¬ 
dence as to, § 996 
Expert testimony, 

Valuation of propeity or Services, § 545, p. 
281 

Value, basis of opinion, § 545, p. 294 


Place—Continued, 

Opinion evidence as to, admissibility, § 471, p. 120 
Parol or extrinsic evidence as to, 

Execution of instruments, § 996 
Supplementing incomplete writing relating to, 
§ 1013, p. 1036 

Payment, parol evidence as admissible on ques¬ 
tion of, § 895, p. 814; § 910, p. 832 
Presumptions as to, execution of written instru¬ 
ment, § 150, p. 839 

Reputation, relevancy of evidence as to, § 432 
Res gestae, acts or statements, § 414 
Value of personal property, relevancy in respect 
of, § 183, p. 901 

Placing, parol or extrinsic evidence as admissible to 
Show meaning, § 962, p. 924 
Plans, 

Parol evidence, admissibility to prove contents, § 
792, p. 723 

Secondary evidence, copies exduded as, § 814 
Planters, book entries, admissibility, § 683, p. 555 
Plats, 

Admissions by, $ 283, p. 1037 
Ancient documents, admissibility as, § 746, p. 663 
Conclusiveness, § 767, p. 688 
Expert testimony with reference to, piat pro- 
duced in courtroom, § 549 
Parol or extrinsic evidence, contradiction by, § 
885 

Prima facie evidence, § 767, p. 688 
Probative value, § 767, p. 688 
Public lands, admissibility as official document, § 
639 

Secondary evidence, loss or destruction of as 
ground for admission, § 827 

Plea in abatement, judicial notice, records judicially 
noticed in dealing with plea of, § 50, p. 621 
Plea of guilty, judicial admission by, § 300, p. 1071 
Pleadings, 

Abandoned pleadings, admissibility, § 633, p. 486 
Admissibility in evidence, § 633, p. 485 
Admissions, 

Conclusiveness, § 381, p. 1172 
Mode of proof, § 372 

Burden of proof, party pleading fact as having, 
§ 104, p. 711 

Character, admissibility of evidence as to when 
put in issue by pleadings, § 424 
Corroboration, admissibility for purpose of, § 
633, p. 485 

Estoppel to contradict, § 1040, p. 1115, n. 15 

Bvidentiary value, § 772 

Handwritings, comparison, § 613 

Hearsay as to, § 194, p. 932 

Judicial admissions, ante 

Judicial notice qf, § 50, p. 619, n. 96 

Necessity of alleging facts judicially noticed, 

§ 13, p. 521 

Parol evidence, admissibility as to contents of, 

§ 809, p. 739 

Presumptions, judgment or decree as conforming 
to, § 145, p. 796 
R^evancy, 

Admissibility as dependent on, § 633, p. 485 
Independently relevant statements in as ad¬ 
missible, § 240 
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Pleadlngs—Contlnued, 

Reputation, admissibility of evidence as to where 
put in issue by pleadings, § 431 
Secondary evidence, 

Basis for introduction as required to be 
sbown, § 835 

Loss or destruction as ground for admission, 
§827 

Self-serving declaration, § 216, p. 950, n. 31 
Pledges, parol or extrinsic evidence, Identification of 
debt secured by, § 1007, p. 1019 
Pledgors, admissions, competency, § 331 
Plumbing business, judiclal notice, § 29, p. 551 
Pneumonia, Judicial notice of, § 79, p. 663, n. 96 
Poison ivy, judicial notice of, § 88, n. 82 
Poisons, 

Expert testimony as to, § 542 

Effect on human System, § 546, p. 325 
Opinion evidence as to effects of, skilled wit- 
nesses, § 480, p. 134 

Police blotter, entries on as admissible, § 632 
Police commissioners, presumptions, regularity of of- 
ficial acts, § 146, p. 814 

Police court, parol or extrinsic evidence, application 
of rule excluding to records of, § 868 
Police officers, presumptions, 

Knowledge of law, § 132, p. 756, n. 93 
Regularity of appointment, § 138 
Police power, 

Judicial notice of, § 40, n. 76 
Presumptions, exercise of, § 150, p. 844 
Police records, ofidcial document, admissibility as, § 
638, p. 495 

Pollceman*s report, admissibility, § 732, p. 647, n. 18 
Policemen, 

Judicial notice relating to, § 37, p. 599 
Judicial notice respecting, private railroad po¬ 
licemen, § 29, p. 569 

Political parties, Judicial notice, historical facts re¬ 
lating to, § 61 

Political subdivisions, judicial notice, § 35, pp. 590- 
593 

Respecting, § 33, p. 580 

PoUution of stream, opinion evidence as to, admissi¬ 
bility, § 471, p. 114 

Pontoons, judicial notice as to not belng cargo-bear- 
ing hulls, § 29, p. 653, n. 29 

Poor debtor proceedings, parol or extrinsic evidence, 
admissibility, § 870, p. 800 

Poor relief, judicial notice of steps taken to provide, 
§ 63, p. 646 
Populatlon, 

Judicial notice, § 98 
Presumptions as to, § 124, p. 738, n. 67 
Portraits, pedigree, admissibility on issue of, § 232, p. 
981 

Ports of entry, judicial notice of, foreign government, 
§ 55 

Positive evidence. 

Comparative weigbt of, § 1037, p. 1084 
Defined, § 2 

Number of witnesses, weigbt of as affected, § 
1037, p. 1087 

Weigbt given to, § 1037, pp. 1079-1089 
Positive inferences, admissibility, § 487 
Positive proof, defined, § 4 


Positive testimony, 

Expert testimony, weigbt given to, § 572, p. 426 
Unsworn statements, weigbt of, § 267 
Weigbt given to, § 1031, p. 1071 
Possession, 

Anclent document, 

Admissibility to prove or disprove, § 745 
Proof of, as essentia! to admission, § 749 
Conclusion of witness as to, admissibility § 453, p. 
91 

Declarations, 

Agalnst Interest by persons in possession of 
land, § 219, p. 964 

One in possession of property, admissibility, 
§§ 247-250, pp. 997-1003 

Hearsay rule as applicable to statements relat¬ 
ing to, § 193, p. 928 

Opinion evidence, statements of fact as to as 
admissible, § 469 

Parol evidence, admissibility to prove, real prop¬ 
erty, § 795 

Presumptions, continuance of, § 124, p. 743 
Reputation as to, admissibility, § 197 
Res gestae, declarations respecting possession 
admissible as part of, § 247, p. 999 
Possibility, 

Expert testimony as to, weigbt of, § 569, p. 400 
Opinion evidence as to, § 614 
Admissibility, § 471, p. 118 
Post-barvest seasons, judicial notice of, § 73, n. 64 
Post mortem examinations, competency of evidence 
obtained by, § 187, n. 43 
Post offlces, judicial notice of, § 52 
Postal cards, bearsay as to, § 194, p. 935 
Postal records, oflaclal documents, admissibility as, § 
638, p. 494 

Postal regulatlons, presumptions, post-oflBice employee 
as presumed to bave knowledge of, § 132, p. 760 
Postmark, 

lietters, admissibility to sbow date of mailing, § 
707 

Presumptions, mailing of letter, § 136, p. 783 
Postmaster-general, presumptions, regularity of ofld- 
cial acts, § 146, p. 819 

Potasb, expert testimony, value of, § 545, p. 312 
Potatoes, judicial notice, decay, § 88 
Poultry, judicial notice of matters relating to, § 29, 
p. 559 

Power-drlven saws, judicial notice of, § 81, p. 672 
Power lines, opinion evidence, admissibility on ques- 
tion of damages resulting from construction, § 
447, p. 81 

Powers, anclent documents, admissibility to prove 
existence of, § 746 
Powers of attomey, 

Admissibility, § 732, p. 642 

Proof of autbority as essentlal, § 734 
Ancient documents, 

Admissibility as, § 746, p. 663 

Instruments executed under as admissible as, 

§ 746, p. 664 

Hearsay as to, § 194, p. 986 
Parol or extrinsic evidence, 

Admissibility to sbow fact of agency, g 803, p. 
730 

Rule, protection by, § 924 
Presumptions, production of, g 145, p. 798 
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Powers of attorney—Continued, 

Secondary evidence, loss or destmction of as 
ground for admission, § 826 
Practical constniction, paral or extrinsic evidence as 
to, admlssibllity to explain meaning of instrument, 
§ 960, p. 908 

Practical experience, opinion evidence, qualification of 
skilled witness by, § 456 
Practice, jndicial notiee in respect of, § 49 
Predicate, 

Opinion evidence, mental capacity, § 507, p. 180 
Secondary evidence, admission of. § 835 
Prejudice, admissions, compromise offer without prej- 
udice, § 288 

Prejudicial effect, competency as affected by, § 186 
Prejudicial evidence, relevancy, § 159, p. 869 
Preliminary definitions, §§ 1-3, pp. 505-509 
Preliminary hearing, admissibility of evidence brought 
out of, § 385, p. 1191 

Preliminary proof, former evidence, admission as de¬ 
pendent on, § 391 

Prematnre birth, expert testimony as to, § 537, p. 264 
Prematnre entries, books of acconnt, admissibility, 
§690 

Preminms, insurance, judicial notiee as to liability for, 
§29, p. 572, n. 24 

Preparation of instrument, presumptions as to knowl- 
edge of contents, § 150, p. 838 
Preponderanee of evidence, §§ 1018-1022, pp. 1044^ 
1059 

Absolute belief as essential, § 1021, p. 1052 
Adverse presumptions, overcoming, § 1018 
Bare preponderanee as sufficient, § 1020, p. 1049 
Civil aetions, sufficiency in, § 1020, p. 1048 
Olear conviction as essential, § 1021, p. 1052 
Conviction produced by, § 1021, p. 1052 
Convincingness of, § 1021, p. 1051 
Corroborative testimony as sufficient, § 1018 
Credibility, § 1018 

Oredibillty of witnesses as determinative on, § 
1022, p. 1054 

Criminal cases, § 1020, p. 105 
Degrees of, § 1020, p. 1049 

Disparity in number of witnesses, § 1022, p. 1055 
Disproving facts by, § 1019 
Elementsof, § 1021, pp. 1051-1054 
Entire satisfaction of triers of fact as essential, 
§1021,p. 1052 

Equality in number of witnesses, effect of, § 1022, 
p. 1055 

Expert testimony, court as required to follow, § 
572, p. 420, n. 72 

Palmess of witnesses as factor to be considered 
in determining, § 1022, p. 1056 
Greater number of witnesses, consideration favor- 
ing, § 1022, p. 1068 

Greater weight of as meant, § 1021, p. 1051 
Impeachment of witness as factor to be considered 
in determining, § 1022, p. 1058 
Inherent probability of testimony as factor for 
consideration, § 1022, p. 1058 
Intelligence of witness as factor to be considered 
§ 1022, p. 1056 

Interest of witness as factor to be considered in 
determining, § 1022, p. 1058 
Meaning of, § 1021, p. 1051 
Number of witnesses, § 1022, pp. 1054-1059 


Preponderanee of evidence—Continued, 

Overcoming adverse presumptions, § 1018 
Possibilities, condusions of facts dravm from pre- 
ponderance of, § 1021, p. 1053 
Probability, condusions on from preponderanee of 
§ 1021, p. 1053 

Probative weight required, § 1018 
Eeasonable satisfaction of triers of fact as suffi¬ 
cient, § 1021, p. 1052 
Requirements in respect of, § 1018 
Satisfaction of triers of fact, § 1021, p. 1052 
Singie witness opposed to several, acceptanee of 
§ 1022, p. 1057 

Slight preponderanee as sufficient, § 1020, p. 1050 
Smaller number of witnesses, consideration favor- 
ing, § 1022, p. 1058 
Statutory provisions, § 1017 

Number of witnesses, § 1022, p. 1054 
Sufficiency, § 1020, pp. 1047-1051 
Verdict based on, civil action, § 1020, p. 1048 
Weight of evidence distinguished, § 1016, p. 1043 
Prescriptions, memoranda, admissibility of, § 696 p 
590, n. 25 

Present pain, res gestae, complaints of immediately 
after accident as part of, § 413, p. 39 
President of United States, 

Judicial notiee, 

Powers and duties of, § 37, p. 595 
Proclamations and orders issued by, § 41 
Signature and seal of, § 38 
Presumptions, regularity of official acts, § 146, p. 
819 

Presumptions, §§ 114-157, pp. 722-864 
Absence, 

Continuance of, § 124, p. 739 
Party from trial, § 156, p. 862 
Acceptanee of beneflts, § 120 
Accessibility of evidence as affecting presumptions 
arising from failure to produce, § 156, p. 849 
Accidenta! death, § 135, p, 776 
Acknowledgment, genuineness of proper acknowl- 
edged instrument, § 150, p. 839, n. 45 
Address, receipt of mail matter by person to whom 
addressed, § 136, p. 780 

Administrative boards, regularity of acts of, § 146, 

p. 810 

Adverse witness, failure to call or examine, § 156, 
p. 859 ' 

Age, incapadty by reason of, § 147 
Agriculture, regularity of official acts of com- 
missioners of, § 146, p. 812 
Aldermen, regularity of official acts, § 146, p. 810 
Aliens, r^ularity of official action in respect to 
application for visa, § 146, p. 826 
Alteration of evidence, § 153 
Anaesthetic, inability to take, § 124, p. 739, n. 75 
Ancient documents, § 744 
Antiquity, § 747 

Ancient proceedings, validity of, § 144 
Ancillary instruments, knowledge of contents, § 
150, p, 838, n. 36 

Animals, avoidance of danger, § 135, p. 773 
Appearance, regularity of entry, § 145, p. 797 
Appraiser, regularity of official acts, § 146, p. 810 
Arbitration, regularity of acts of board of, § 146, 

p. 811 

Artificial presumptions, § 116 
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Presumptione—CJontinned, 

Attachments, regnlarity of officlal action in issu- 
ance of, § 146, p. 825 

Attempts to prevent investigation, § 167 
Attorneys, regnlarity of official acts, § 146, p. 811 
Attomeys general, regnlarity of ofiicial acts, § 
146, p. 811 

Auditors, regnlarity of official acts, § 146, p. 811 
Automobile driver, knowledge of law, § 132, p. 756, 
n. 93 

Avoidance of danger, § 135, pp. 772-776 
Bad faith, § 126 

Destruction or mutilation of evidence, S 153 
Pnblic official, § 146, p. 806, n. 95 
Bank stock, value of, § 150, p. 841, n. 76 
Bankniptcy, regnlarity of acts of officials, f 146, p. 
811 

Bankruptcy trustee, knowledge of law, § 132, p, 
756, n. 93 

Banks and banking, regnlarity of official acts of 
commissionera of banking, § 146, p. 813 
Basis, § 114 

Presumption of fact, § 116, p. 727 
Benefits, acceptance of, § 120 
Bilis and notes, 

Law merebant as to, § 133, p. 764, n. 36 
Nonprodnction of, § 156, p. 851, n. 91. 
Regnlarity, § 150, p. 843 
Value of, § 150, p. 841 
Bilis of lading, 

Nonprodnction of, § 156, p. 851, n. 91 
Ownersbip of one named as consignee, § 150, 
p. 841 

Birth, presumption as to cbild being bom alive, 
§ 141 

Bine prints, nonprodnction of, § 156, p, 861, n. 91 
Boards, regnlarity of official acts of, § 146, p. 810 
Bonds, regnlarity of, § 160, p. 843 
Book entries, correetness of entries by clerks, § 
693, p. 675, n. 98 

Books of account, nonprodnction of, § 156, p. 851, 
n. 91 

Boundaries, knowledge of by owner or vendor, § 
150, p. 836 

Burden of evidence, sbifting of, § 111 
Business, following ordinary course of, § 139 
Oandidate’s qualifications for office, knowledge of, 
§ 150, p. 837, n. 31 

Carbon copy, production of as aiding presumption 
of receipt of mail matter, § 136, p. 780, n. 80 
Care, exercise of to avoid danger, § 135, p. 772 
Oapacity to sue, § 141 
Carriers, 

Knowledge of law, § 132, p. 756, n. 93 
Legality of act, § 160, p. 831 
Oelibacy, continuance of, § 124, p. 739 
Certainty, 

Basis of, § 114 

Presumption of fact requiring, 8 116, p. 727 
Character, §§ 122,123 

Continuance of, § 124, p. 739 
Charters, continuance in efPect, § 124, p. 744 
Chastity, § 123 

Continuance of, § 124, p. 739 
Checks, 

Nonprodnction of, § 166, p. 851, n. 91 
Regnlarity of, § 150, p. 843 


Presumptions—Continued, 

Chemical character, knowledge of, § 160, p. 837, 
n. 31 

Chlldbearing, capacity of women for, § 121 
Circumstantlal evidence, basis for presumption of 
fact. 1116, p. 731 
Citizenship, § 145, p. 796 

City officials, regnlarity of official acts, 8 146, 

p. 812 

Civil Service laws, regnlarity of official acts of, 
8 146, p. 813 
Classes of, § 115 

Coexistence, presumption of fact as associated 
by, § 116, p. 726 

Collateral attaek, legality of official acts, § 146, 

p. 806 

Commissioners* court, regnlarity of official acts 
of, § 146, p. 812 
Common law, 

Poreign countries, § 133, p. 767 
Slster state, § 133, p. 763 

Comptrollers, regnlarity of official acts, § 146, 
p. 815 

Concealment, relevant documents, § 154 
Conclusive presumptions of law, classification as, 
8 115 

Condition of property, § 137 
Confesslon of judgment, regnlarity of, § 145, p. 
797 

Conflict of, § 119 

Congress, regnlarity of official proceeding, 8 146, 

p. 826 

Conservation department, regnlarity of official 
act, § 146, p. 821 
Constables, 

Knowledge of law, § 132, p. 756, n. 93 
Regnlarity of election or appointment, § 138 
Regnlarity of official acts, 8 146, p. 815 
Constitutional law, § 133, p. 766 
Contents of instmment, knowledge of, § 150, p. 
837 

Continuance of fact or condition, § 124, pp. 735- 
745 

Contracts, 

Continuance of obligatlon, § 124, p. 744 
Validity of, § 134, p. 771 
Contra spoliatorem, § 152 

Control of property, continuance of, § 124, p. 743 
Ooroners, regnlarity of official acts, § 146, p. 816 
Corporations, 

Knowledge of law, § 132, p. 756, n. 93 
Regnlarity and validity of act, § 150, p. 829 
Corroborative evidence, failure to produce, g 156, 
p. 857 

County clerks, regularity of official acts, § 146, 
p. 815 

County officers, regularity of official acts, § 146, 

p. 816 

Court stenographers, regularity of official act, § 
146, p. 816 

Courts, regularity in respect to tenn, § 146, p. 
797 

Coverture, simllarity of law of slster state In 
respect to privileges of, g 133, p. 769 
Oredibility of evidence, presumptions of law, § 
117 

Credit, g 141 
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Presumptions—Continued, 

Ciimulative evidence, failure to produce, § 156, 
p. 857 

Custom or usage, mailing of letters, § 136, p. 782 
Customs oflSicers, regularity of election or ap- 
pointment, § 138 
Date, 

Execution of written instrument, § 150, p. 
839 

Mailing of letter, § 136, p. 783 
Deaf and dumb persons, idiocy or insanity, § 147 
Deduction directed by law, nature of, § 115 
Deeds, 

Expression of intention of parties, § 913 
Nonproduction of, § 156, p. 851, n. 91 
Regularity of, § 150, p. 844 

Default judgment, regularity of, § 145, p. 796 
Defined, § 114 

Degree of proof necessary to remove, § 1018 
Delirium, eontinuance of, § 124, p. 740, n. 96 
Delivery of, 

Mail matter, § 136, pp. 776-787 

Telegrams, § 148 

Written instrument, § 150, p. 839 

Dental board, regularity of offlcial acts of board 
of, § 146, p. 811 

Deputies, regularity of offieial acts, § 146, p. 816 
Destruction of evidence, § 153 
Directors, Corporation, § 150, p. 831 
Disability, similarity of foreign law relating to, § 
133, p. 769 

Disappearance of, § 119 
Adverse witness, § 154 

Suldde as not inferred from, § 135, p. 774, 
n. 22 

Discretion, public ofiScial, § 146, p. 804 
Discretion of court, eontinuance of existing con- 
dition, § 124, p. 738 

Dispelling of as matter of law, degree of proof, § 
1018 

Distinction, § 115 

District attomeys, regularity of offieial acts, § 
146, p. 816 

Dividends, declaration of, § 150, p. 831 
Documentary evidence, nonproduction of, § 156, 
p. 851 

Domestic relations, eontinuance of, § 124, p, 742 

Domicile, eontinuance of, § 124, p. 739 

Drafts, 

Nonproduction of, § 156, p. 851, n. 91 
Regularity of, § 150, p. 843 
Drainage boards, regularity of offieial acts of, § 
146, p. 813 

Drugs, effect of, § 150, p. 834 
Dry presumptions, § 115 

Education, regularity of acts of board of, § 146 

p. 811 

Election of public officers, § 138 

Elections officers, regularity of offieial acts, § 146, 

p. 816 

Eloignment of witness or evidence, § 154 
Equalization, regularity of acts of board of, § 146 

p. 811 ’ 

Established facts, presumption of law drawn 
from existence of, § 117, p. 731 
Estimate, regularity of acts of board of, § 146, p. 


Presumptions—Continued, 

Evasive answers given by party when testifyinc 
§ 156, p. 862 

Excise board, regularity of offieial acts, § 146 n 
813 ’ 

Execution, regularity of, § 145, p. 797 
Exeeutors and administrators, 

Regularity of offieial acts, f 146, p. 810 
Regularity of proceedings in wbich appoint- 
ed, § 145, p. 798 

Exemption board, regularity of offieial acts 8 
146, p. 811 

Exercise of care to avoid danger, § 135, p. 772 
Experience, § 147 
Pabrication of evidence, § 155 
Eact, § 116, pp. 726-731 
Basis of, § 116, p. 727 
Classification as i)resumption of, § 115 
, Eaets indulging only tb supply, § 114 
Failure, 

Call or examine witnesses, § 156, p. 853 
Party to testify, § 156, p. 860 
Produce evidence, § 166, p. 847 
Faimess, public offieial, § 146, p. 804 
Piduciaries, good faitb of, § 126, n. 53 
Fiduciary position, eontinuance of, § 124, p. 739 
Financial condition, 

eontinuance of, § 124, p. 744 
Directors or officers of Corporation, § 150. p. 
836 

Past condition, § 140 
Findings, support of, § 119 
Fire marshal, regularity of offieial acts, § 146. d. 
817, n. 41 

Fiscal court, regularity of offieial act, § 146, p. 
816 

Fisb and game, regularity of offieial acts of board 
of, § 146, p. 813 

Flight of adverse witness, § 154 
Foreclosure proceedings, regularity, § 145, p. 797 
Foreign Corporation, compliance with laws appli- 
cable to doing business within state, § 150, n. 
830, n. 83 
Foreign country, 

Knowledge of law of, § 132, p. 761 
Law of, § 133, pp. 761-769 
Regularity of Judicial proceedings of, § 145, 
p. 795 

Forestry, regularity of acts of board of, § 146, p. 
811 

Forfeitures, similarity of law of sister state as 
to, § 133, p. 768 
Fraud, § 126 

Future existence of fact or condition, § 140 
Gamishment, regularity of proceedings, § 145, p. 
797 

General presumptions, prevailing effect of, § 119 
Genuineness, written instrument, § 150, p. 838 
Good faitb, § 126 

Corporation, § 150, p. 831 
Directors and officers of Corporation. § 150, p. 
832 

Public offieial, § 146, p. 804 

Government, presumptions relating to, § 160, p. 
844 

Government officers, regularity of offieial acts, § 
146, p. 818 
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Presumptions—Continued, 

Govemors, regularity of officlal acts, S 146, d 
816 

Grand Jury, regularity of proceedlngs, § 146. p. 
795, n. 12 

Gravitation, familiarity with law of, § 150, p. 837 
Guardians, regularity of offlcial acts, § 146, p. 
816 

Habeas corpus, regularity of proceedings, § 145, 
p. 797 

Habits, § 127 
Health, § 150, p. 833 

Oontinuance as condition of, § 124, p. 739 
Regularity of acts of board of, § 146, p. 811 
Highway oflftcers, regularity of election or ap- 
pointment, § 138 

Highways, continuance of, § 124, p. 745 
Holidays, knowledge of, § 132, p. 759 
Honest, § 126 

Hostile witness, fallure to call or examine, § 
156, p. 859 
Identity, 

Persons, § 128 
Things, § 129 

Illegality, § 134, pp. 769-772 

CJontinuanee of facts relatiug to, § 124, p. 745 
Illicit relatlonship, continuance of, § 124, p. 742 
Immigration officers, regularity of oflficial acts, § 
146, p. 817 

Impartiality, public offlcial, § 146, p. 805 
Incumbrances, continuance of, § 124, p. 742 
Indian lands, regularity of offlcial action in re- 
spect to sale of, § 146, p. 826 
Industria! accident board, regularity of offlcial 
acts, § 146, p. 811 

Inference or existence of some fact, § 114 
Inferences, distinguished, § 115 
Initiative petition, signers of as being registered 
electors, § 150, p. 844 
Innocence, § 130 
Insanity, § 124, p. 739; § 147 
CSontinuance of, § 124, p. 739 
Past existence of, § 140 
Regularity of proceedings relating to, § 145, 
p. 708 

Insolvency, § 141 

Instinct to preserve life, § 135, p. 772 
Insurance board, regularity of offlcial act, § 146, 
p. 813 

Insurance policies, nonproduction of, § 156, p. 
851, n. 91 

Intent, § 124, p. 739; $ 131 

Obedience of law, § 134, p. 770 
Interest, payment of legal rate of, § 150, p. 842 
Internal revenue, regularity of officlal acts of 
commissioners of, § 146, p. 814 
Internal revenue officers, regularity of election or 
appolntment, § 138 

Interstate commerce, regularity of offlcial acts of 
commissioners of, § 146, p. 814 
Investigation, attempts to prevent, § 157 
Judges, regularity of offlcial acts, § 146, p. 817 
Judgment, regularity of, § 145, p. 796 
Judicial proceedings, regularity of, § 145, pp. 792- 
798 

Judicial sales, regularity in conduct of, § 146, p. 
824 


Presumptions—Continued, 

Jurisdictional fact, continuance of, § 124, p. 738 
Jurors, 

Character of, § 122, n. 57 
Qualifications, § 145, p. 797 
Jury commissioners, regularity of offlcial acts of, 
§ 146, p. 814 
Justices of the peace, 

Regularity of election or appolntment, § 138 
Regularity of offlcial acts, § 146, p. 817 
Knowledge of facts, § 150, p. 834 
Knowledge of law, § 132, pp. 751-761 
Land commissioners, regularity of officlal acts, § 
146, p. 814 

Landlord and tenant, continuance of relationsliip, 
§ 124, p. 742 
Law, § 117 

Classificatlon as presumption of, § 115 
Continuance in effect, § 124, p. 744 
Knowledge of, § 132, pp. 751-761 
Law enforcement, § 150, p. 844 
Law merchant, slster state, § 133, p. 764 
Learning, § 147 

Legal holidays, knowledge of, § 132, p. 758 
Legality, § 134, pp. 769-772 

Continuance of facts relating to, § 124, p. 745 
Legislative bodies, regularity of offlcial acts of, 

§ 146, p. 810 

Legislature, regularity of offlcial acts, § 146, p. 
821 
Letters, 

Qenuineness, § 706, p. 609 
Nonproduction of, § 156, p. 851, n. 91 
Receipt of, § 707 

License, regularity of offlcial acts of commlssion- 
ers of, § 146, p. 814 
Lieu of evidence, § 119 
Location of property, § 124, p, 742 
Love of llfe, § 135, pp. 772-776 
Magistrates, regularity of offlcial acts, § 146, p. 

817 

Mail, 

Identity of, § 128 

Mailing and delivery of mail matter, § 136, 
pp. 776-787 

Manufacturers, intent that articles will be used 
for purposes designed, § 131 
Maps, nonproduction of, § 166, p. 851, n. 91 
Mark, understanding of Instrument signed by, § 
131 

Market, regularity of offlcial acts of commission¬ 
ers of, § 146, p. 812 

Market priee, payment of, § 150, p. 842 
Marriage, continuance of married state, § 124, p. 
739 

Marshals, regularity of offlcial acts, § 146, p. 817 
Master and servant, continuance of relatlonship, 

§ 124, p. 742 

Maxims, presumptions of law as having force of, 

§ 117, n. 24 

Mayor, regularity of offlcial act, § 146, p. 817 
Medical examlners, regularity of acts of board of, 

§ 146. p. 811 

Memoranda, nonproduction of, S 156, p. 851, il 91 
Mental capacity, § 147 

Mental condition, continuance of, § 124, p. 739 
MUitary officers, regularity of appolntment, § 138 
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Presumptions—Contimied, 

Milk control, regulaiity of acts of board of, § 
146, p. 811 

Ministerial acts, regularity of, § 146, p 799 
Misconduct, § 126 

Mixed presumptions, dassification as, § 115 
Month, reference to, § 150, p. 843 
Morality, § 150, p. 840 

Motion picture censors, regularity of ofiicial acts 
of board of, § 146, p. 811 
Motives of Public policy, § 114 
Municipal Corporation, regularity of organization 
and proceedings, § 150, p. 832 
Municipal ordinances, knowledge of, § 132, p. 761 
Mutilation of evldence giving rise to, § 153 
National Labor Belations Board, regularity of 
oflGicial acts, § 146, p. 811 
Natural presumptions, § 115 
Nature of, § 114 
Nature of property, § 137 

Navigability of stream, continuance of, § 124, p. 
745 

Necessity, basis of, § 114 
Newspapers, 

Presumptions relating to, § 150, p. 844 
Begularity In designation of oflScial newspa- 
per, § 146, p. 824 

Nonappearance of litigant at trial, § 156, p. 860 
Nonexistence of some faet, § 114 
Nonproduction of documents or other real evi- 
dence, § 156, p. 851 

Notary public, regularity of appointment, § 138 
Notices, 

Nonproduction of, § 156, p. 851, n. 91 
Begularity in respect of notice by public 
oflacial, § 146, p. 803 
Nuisance, continuance of, § 124, p. 745 
Oaths or afflrmations, regularity of official acts 
in administering, § 146, p. 824 
Occupation, continuance of, § 124, p. 739 
Official character or status, § 138 
Official position, continuance of, § 124, p. 739 
Official proceedings, regularity of, § 146, pp. 798- 
826 

Old age, unsoundness of mind, § 147 
Ordinances, 

Continuance in effect, § 124, p. 744 
Knowledge of, § 132, p. 760 
Ordinary course of affairs, following of, § 139 
Ordinary faculties, possession of, § 150, p. 833 
Organizations, legality of, § 134, p. 771 
Ownership, § 150, p. 840 

Conunon reputation, § 197 
Property, continuance of, § 124, p, 743 
Parol or extrinsic evldence,- 

Omissions supplied by presumption as af- 
fecting admissibility, § 1013, p. 1032 
Kebuttal of, § 1015 

Wrltten instrument as representing entire 
transaction, § 851, p. 786, n. 59 
Parole board, regularity of official acts, § 146, p. 
811 

Partitlon, 

Begularity of official acts of commissioners 
in proceedings, § 146, p. 815 
Begularity of proceedings, § 145, p. 798 


Presumptions—Continued, 

Partnership, continuance of relatlonshlp, § 124, p. 
741 

Past fact or condition, § 140 
Patent officers, regularity of appointment, § 138 
Patriotic society, performance of legal duty, § 
150, p. 840, n. 61 

Peace officers, regularity of election or appoint¬ 
ment, § 138 

Penalties, similarlty of law of sister state in re¬ 
spect of, § 133, p. 768 

Pending actions, continuance of, § 124, p. 745 
Performance of duty, § 150, p. 840 
Performance of official acts, regularity of, § 146, 

p. 802 

Personal habits, continuance of, § 124, p. 739 
Persona! injuries, refusal to submit to physical 
examination In action for, § 156, p. 850 
Personal relations, continuance of, § 124, p. 741 
Personal status, § 141 
Physical condition, § 150, p. 833 
Physical examination, refusal to submit to, § 
156, p. 850 

Place of doing business, continuance of, § 124, p. 
739 

Bxecution of written instrument, § 150, p. 839 
Pleading, judgment or decree as conforming to, 
§ 145, p. 796 

Police commissioners, regularity of official acts 
of, § 146, p. 814 

Police office, knowledge of law, § 132, p. 756, n. 93 
Police officers, regularity of appointment, § 138 
Police power, exercise of, § 150, p. 844 
Population, continuance of fact as to, § 124, p. 
738, n. 67 

Possession of property, continuance of, § 124, p. 
743 

Post-office employees, knowledge of postal regula- 
tions, § 132, p. 760 

Postmark, mailing of letter, § 136, p. 783 
Postmaster-general, regularity of official act, § 
146, p. 819 

Power of attorney, production of, § 145, p. 798 
Preparation of instrument, knowledge of con- 
tents, § 150, p. 838 

President of United States, regularity of official 
acts, § 146, p. 819 

Prima facie case, failure of party to testify as 
raising no unfavorable inference in case of, 
§ 156, p. 862 
Principal and agent, 

Continuance of relationship, § 124, p. 741 
Credit as being given to principal rather than 
to agent, § 150, p. 842 

Private documents, execution of instrument by 
maker, § 739, p. 658 

Private laws, knowledge of, § 132, p. 760 
Privlleged Communications, exclusion of, § 156, p. 
863 

Probate judge, regularity of election or appoint¬ 
ment, § 138 
Probative force, § 119 

Process, regularity of official action and Service 
of, § 146, p. 826 
Property, 

Continuance of established facts in relation 
to, § 124, p. 742 
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Presumptions—Continued, 

Property—Continued, 

Nature and condition of, § 137 
Prospective election or appointment, regularity 
of, § 188 

Pseudo-presumptions, § 118 
Public officers, 

Qualification of, § 138 
Regularity of acts, § 146, p. 800 
Public Service commissioners, regularity of 0131- 
cial «cts, § 146, p. 814 

Public Works Administrator, regularity of offieial 
act, § 146, p. 819 

Public Works commissioner, regularity of offlcial 
act, § 146, p. 815 

Quasi-judicial bodies, regularity of proceedings 
of, § 146, p. 795, n. 16 

Radio commissioners, regularity of offieial acts, 
§ 146, p. 814 

Railroad commissioners, regularity of offieial acts 
of, § 146. p. 814 

Railroads, regularity of proceedlng, § 150, p. 832 
Rates, regularity of, § 146, p. 800, n. 82 
Realty, § 150, p. 844 
Rebuttable nature, 

Presumption of fact, § 116, p. 726 
Presiimptions of law, § 117 
Rebuttable presumptions, post 
Receipt of mail matter, § 136, p. 779 
Receipt of telegram, § 148 
Receipts, nonproduction of, § 156, p. 851, n. 91 
Receivers, regularity of offieial acts, § 146, p. 819 
Recording officers, regularity of offieial acts, § 
146, p. 819 

Refusal of party to testify, § 156, p. 861 
Refusal to produce evidence, presumptions arising 
from, § 156, p. 847 

Register of deeds, regularity of offieial acts, § 
146, p. 819 

Registered mail, dellvery of, § 136, p. 778 
Reglstration, regularity of offlcial acts of board 
of, § 146, p. 811 

Regularity, §§ 143-146, pp. 792-826 
Renunciation of rigbts, § 120 
Repayment of postage, mailing of letter as re- 
corded by, § 136, p. 783 
Repeal of laws, knowledge of, § 132, p. 761 
Representation, truth of, § 150, p, 843 
Reputation, § 122 

Continuance of, § 124, p. 739 
Residence, continuance of, § 124, p. 739 
Resolutions, knowledge of, § 132, p. 760 
Retraxit after judgment, regularity of entry, § 
146, p. 797 

Returns, regularity of offlcial action in respect of 
making, § 146, p. 825 

Revenue officers, regularity of election or appoint' 
ment, § 138 ' 

Rightful action, § 150, p. 840 
Rightful conduct, § 119 
Rule of law, nature of, § 114 
Sanity, i 147 

Continuance of condition, § 124, p. 739 
Satisfactory evidence, failure to produce, f 156, p. 
850 

Scbool officers, regularity of dlection or appoint¬ 
ment, § 138 


Presumptions—Continued, 

Seal, slster state, § 150, p. 844 
Secondary evidence, foundation for admission of, 
§ 838 

Securlties commissioners, regularity of offieial 
acts, § 146, p. 814 

Selective draft, regularity of offieial acts of ex- 
emption board acting under, § 146, p. 811 
Self-preservatlon, § 135, p. 772 
Sending of telegrams, § 148 
Senile dementia, tendency of, § 124, p. 740, n. 98 
Sensibility, § 147 

Settlement, continuance of, § 124, p. 739 
Shares of stock, value of, § 150, p. 841 
Sheriffs, regularity of election or appointment, 
§ 138 

Sidewalks, freedom from obstructions and pit- 
. falis, § 150, p. 844 
Sigbt, § 150, p. 834, n. 20 
Signatures, genuineness, § 150, p. 839, n. 45 
Sinking fund commissioners, regularity of offi- 
cial acts, § 146, p. 814 
Sister States, 

Knowledge of law, § 132, p. 761 
Law of, § 133, pp. 761-769 
Regularity of judicial proceedings of, § 145, 
p. 795 

Soldiers and sailors, honorable discharge of 
drafted soldier, § 150, p. 843 
Solvency, § 141 

Special judge, regularity of appointment or se- 
lection, § 145, p. 797 

Special laws, knowledge of, § 132, p. 760 
Spoliation of evidence, § 152 
State debt-funding board, regularity of offieial 
acts, § 146, p. 811 

State of mind, continuance of condition of, § 
124, p. 739 

Statutory provisions, post 

Stipulations, judgment or decree as being based 
on, § 145, p. 796 
Stockbolders, § 150, p. 831 

Knowledge of provisions of constitution, 
cbarter, or by-laws, § 150, p. 836 
Straw men, good faitb of, § 126, n. 56 
Street commissioners, regularity of offieial acts, 
§ 146, p. 814 
Street railroads, 

Continuance of rules for operation of, § 124, 
p. 745 

Regularity of act, § 150, p. 832 
Streets, continuance of, § 124, p. 746 
Strength, § 150, p. 834, n. 20 

Continuance of condition of, § 124, p. 739 
Succession, presumption of fact as associated 
by, § 116, p. 726 
Suicide, § 136, p. 773 

Tbreat of as not destroying presumption of 
sanity, § 147 

Suppression of evidence, § 156, pp. 847-863 
Surrogates, regularity of election or appointment, 
§ 138 

Surveyor-general, regularity of offieial act, § 146, 
p, 816 

Surveyors, regularity of election or ajMPointment, 
§ 138 
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Presumptlons—Continued, 

Taking over witness, failure to call or examine 
as affected, § 156, p. 859 
Tax oflicers, 

Regularity of election or appointment, § 138 
Regularlty of oflSclal acts, § 146, p. 822 
Telegrams, sending and delivery of, § 148 
Telephone conversatlons, identity of person 
called, § 128 

Time, receipt of mail matter, § 136, p. 784 
Township oflicers, regularity of oflacial acts, § 
146, p. 822 

Ultra vires acts, corporations, § 150, p. 830 
Understanding, § 131 

Unequal weight, conflicting presumptions, § 119 
United States marshals, regularity of election 
or appointment, § 138 

United States obligations, value of, § 150, p. 841, 
n. 74 

Universal acceptance, presumptions of fact be- 
coming indisputable by, § 116, p. 726 
Utilities board, regularity of official acts, § 146, 

p. 811 

Yalue, § 150, p. 840 

Continuance of, § 124, p. 742 
Veracity, continuance of, § 124, p. 739 
Violation of statute, § 134, p. 770 
Violent presumptions, § 115 
Virility of men, § 149 
Visibility, § 124, p. 738, n. 67 
War risk Insurance, regularity of ofllcial action 
in reinstating, § 146, p. 286 
Warrants, regularity of, § 145, p. 797 
Water commissioners, regularity of official acts, 
% 146, p. 815 

Weighing as evidence, § 114 
Wilful suppression of evidence, § 156, p. 847, n. 
75 

Witbholding of evidence, § 156, pp. 847-863 
Witnesses, § 150, p. 844 

A^-Ulability as respects presumption arising 
from failure to produce, § 156, p. 858 
Eloignment of, § 154 

Failure to call or examine, § 166, p. 853 
Written Instruments, 

Genuineness, validity and regularity of, § 
150, p. 838 

Knowledge of contents, § 150, p. 837 
Zoning commissioners, regularity of official acts, 
§ 146, p. 815 
Pjresumptive evidence, 

Defined, § 1016, p. 1040 
Statutory provisions, § 1017 
Prevaillng custom, judicial notice of, S 30 
Price, 

]^ok entries, 

Admission as required to selling of, § 685, p. 
563 

Prima facie evidence as to, § 686, p. 567 
Parol or extrinsic evidence, 

Admissibility on question of, § 910, p. 832 
Sales of personalty, § 1003, p. 1002 
Price lists, personal property, admissibility to Show 
value of, § 593, p. 451 

Price paid, relevancy of evidence as to, personal 
property, § 183, p. 896 
Price sheets, hearsay as to, § 194, p. 933 


Prices current, admissions by, factor sending to c 
torner, § 283, p. 1037 
Prima facie case, 

Burden of evidence shifting from establish, § ] 
Conclusiveness, § 1016, p. 1042 
Defined, § 1016, p. 1041 

Degree of proof required to overcome, § 1018 
Presumptions, establishment of as raising no i 
favorable inference against party failing 
testify, § 156, p. 862 

Rebuttal, degree of proof required, § 1018 
Shifting of, § 110 
Prima facie evidence, 

Abstracts of title, § 767, p. 685 

Affidavits of, § 1032 

Ancient documents, § 767, p. 685 

Appraisement, value of property, § 1049, p. 11 

Bilis of ladlng, § 767, p. 685 

Birth certificate, § 766, p. 682 

Birth record, § 644 

Book entries, price of goods sold, § 686, p. 5 
Bookkeepers, statements prepared by, § 767, 
685 

Books of account, § 768 

Burden of proof as sustained by, § 1018 

Chattel mortgages, § 767, p. 685 

Consideration, 

Negative testimony as sufficient to overcom 
§ 1037, p. 1084 

Recital in deed, § 767, p. 690 
Recitals as to, § 767, p. 686 
Contracts, recitals in, § 767, p. 685 
Copies, § 773 

Corporate books and records, § 767, p. 686 
Beath certificate, § 644; § 766, p. 683 
Certified copy, § 773 
Statutes making, § 638, p. 497 
Deeds, § 767, p. 688 
Befined, § 1016, p. 1040 
Diagrams, § 767, p. 688 

Executors and administrators, recitals in deec 
executed by, § 767, p. 693 
Foreign record, § 766, p. 682 
Geodetic survey, § 766, p. 680 
Hospita! records, § 767, p. 687 
Inventories, § 767, p. 685 
Invoices, § 767, p. 685 
Judicial record, authentication of, § 672 
Land oflice record, § 639 
Life expectancy, mortality tables, § 770 
Maps, § 767, p. 688 
Marine survey, § 767, p. 685 
Marriage certificate as, § 644 
Minutes, corporations, § 767, p. 687 
Mortality tables, § 770 
Mortgages, recitals in, § 767, p. 692 
Negative facts, § 1025 
OlBcial certificate, § 766, p. 682 
Official records and documents, § 766, p. 680 
Official registers and documents, § 637 
Payment, 

Recital of consideration as, § 767, p. 691 
Recitals as to, § 767, p. 686 
Plats, § 767, p. 688 
Pleadings of, § 772 

Private writings generally, § 767, p. 684 
Receipts, § 767, p. 686 


1294 



INDEX TO EVIDENGE 


Presumptions—Continued, 

Taking over wltness, failure to call or examine 
as affected, § 156, p. 859 
Tax oflacers, 

Regularity of election or appointment, § 138 
Regularity of offlcial acts, § 146, p. 822 
Megrams, sending and delivery of, § 148 
Telephone conversations, identity of person 
called, § 128 

Time, receipt of mali matter, § 136, p. 784 
Township oflBlcers, regularity of official acts, § 
146, p. 822 

Ultra vires acts, corporations, § 150, p. 830 
Understanding, § 131 

Unequal weight, conflietlng presumptions, § 119 
United States marshals, regularity of election 
or appointment, § 138 

United States obligations, value of, § 150, p. 841, 
n. 74 

Universal acceptance, presumptions of fact be- 
coming indisputable by, § 116, p. 726 
Utilities board, regularity of official acts, § 146, 

p. 811 

Value, § 150, p. 840 

Continuance of, § 124, p. 742 
Veracity, continuance of, § 124, p. 739 
Violation of statute, § 134, p. 770 
Violent presumptions, § 115 
Virility of men, § 149 
Visibility, § 124, p. 738, n. 67 
War risk insurance, regularity of official action 
in reinstating, § 146, p. 286 
Warrants, regularity of, § 145, p. 797 
Water commissioners, regularity of official acts, 
§ 146, p. 815 

Weighing as evidence, § 114 
Wilful suppression of evidence, § 156, p. 847, n. 
75 

Witbholding of evidence, § 156, pp. 847-863 
Wltnesses, § 150, p. 844 

A^Mlability as respects presumption arising 
from failure to produce, § 156, p. 858 
Eloignment of, § 154 

Failure to call or examine, § 156, p. 853 
Written instruments, 

Genuineness, validity and regularity of, § 
150, p. 838 

Knowledge of contents, § 150, p. 837 
Zoning commissioners, regularity of official acts, 
§ 146, p. 815 
Pjesumptive evidence, 

Defined, § 1016, p. 1040 
Statutory provisions, § 1017 
Prevailing custom, judicial notice of, § 30 
Price, 

Book entries, 

Admission as required to selling of, § 685, p. 
563 

Prima facie evidence as to, § 686, p. 567 
Parol or extrinsic evidence, 

Admissibility on questlon of, § 910, p. 832 
Sales of personalty, § 1003, p. 1002 
Price lists, persona! property, admissibility to sbow 
value of, § 593, p. 451 

Price paid, relevancy of evidence as to, personal 
property, § 183, p. 896 
Price sheets, hearsay as to, S 134, p. 933 


Prices current, admissions by, factor sending to cus- 
tomer, § 283, p. 1037 

Prima facie case, ^ 

Burden of evidence shifting from establish, § 110 

Conclusiveness, § 1016, p. 1042 
Defined, § 1016, p. 1041 

Begree of proof required to overcome, § 1018 
Presumptions, establlshment of as raising no un- 
favorable inference against party failing to 
testify, § 156, p. 862 

Rebuttal, degree of proof required, § 1018 
Shifting of, § 110 
Prima facie evidence, 

Ahstracts of title, § 767, p. 685 

Affidavits of, § 1032 

Ancient documents, § 767, p. 685 

Appraisement, value of projperty, § 1049, p. 1136 

Bilis of lading, § 767, p. 685 

Birth certificate, § 766, p. 682 

Birth record, § 644 

Book entries, price of goods sold, § 686, p. 567 
Bookkeepers, statements prepared by, § 767, p. 
685 

Books of account, § 768 

Burden of proof as sustained by, § 1018 

Chattel mortgages, § 767, p. 685 

Consideration, 

Negative testimony as sufficient to overcome, 
§ 1037, p. 1084 

Recital in deed, § 767, p. 600 
Recitals as to, § 767, p. 686 
Oontracts, recitals in, § 767, p. 685 
Copies, § 773 

Corporate books and records, § 767, p. 686 
Death certificate, § 644; § 766, p. 683 
Certifled copy, § 773 
Statutes making, § 638, p. 497 
Deeds, § 767, p. 688 
Defined, § 1016, p. 1040 
Diagrams, § 767, p. 688 

Executors and administrators, recitals in deeds 
executed by, § 767, p. 693 
Foreign record, § 766, p. 682 
Geodetic survey, § 766, p. 680 
Hospital records, § 767, p. 687 
Inventories, § 767, p. 685 
Invoices, § 767, p. 685 
Judicial record, authentication of, § 672 
Land office record, § 639 
Life expectancy, mortality tables, § 770 
Maps, § 767, p. 688 
Marine survey, § 767, p. 685 
Marriage certificate as, § 644 
Minutes, corporations, § 767, p. 687 
Mortality tables, § 770 
Moitgages, recitals in, § 767, p. 692 
Negative facts, § 1025 
Official certificate, § 766, p. 682 
Official records and documents, § 766, p. 680 
Official registers and documents, S 637 
Payment, 

Recital of consideration as, § 767, p. 691 
Recitals as to, § 767, p. 686 
Plats, § 767, p. 688 
Pleadings of, § 772 

Private writings generally, § 767, p. 684 
Receipts, § 767, p. 686 
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Priiim facie ovidoiico—Pontinued, 

Reloaso, 7<)7, p. Osr» 

Ship's r(‘Ristry, § 7<»t), p. 080, n. 82 
Statntory provisions, § 1017 
Sur{j:coifs report, § 7(h, p. G87, n. 53 
Tinu^ (‘jirds of worknioii, § 767, p. 084, n. 22 
Trust dtM*ds, n»cUals iu, § 707, p. 692 
Priinary cl(‘<*ti(>us, judi(*ial notice, dates of holding, 

§ r>i 

Priinary <‘vld<Mu*<s 

S(»c, also, P(‘st ovidtaico, ante 
Admissibility of, adniissibility of secondary ev- 
idciKM* as aff(‘<*tt‘d, § 783 
Adinissioiis, ag(‘nts, § 343, pp. 1113-1116 
Admissions agaiiist iiiterost, competency of, § 
78S 

Countorparts, admissibility as, § 821 
mdliicd, § 770 

3)(»stnictioii of, socr)ndary evidoiice as admissible 
lii cus(S §§ S23-827, pp. 751-757 
r)upn<'at(* origlnals, admissibility as, § 821 
Ilcarsay as admissible in case of loss or destruc- 
tbm of, 8 201 

Inu(‘<'cssibiHty, socoialary evidonce admissible in 
<*as<* of. S2S 831, i)p. 757-700 
Ijoss <»f. s<‘<*<»ii<lary (‘vidonce as admissible, §§ 823- 
827, pp. 7-‘»l 757 
t*nbli<* nM‘ord, 018 

Substltutlon nf s(‘<’oiidary ovidonce for, § 778 
Writiugs constitutlng, § 780 
Prin<‘ipal and ag<*nt, 

Admissions, anlc 

llcst cvi<bMU'c rulc, appllcatlon to appointment of 
agi*iit, 8 803, p. 730 

Iloolc oiitri<*s, admissibility of chargos mado 
agaiust, S 088 

Oiticbjsioiis of wltucss as to oxislonce of, ad- 
»ii-.sibility. S 153, p. 01 

P<»clarations sbowiag agcncy, admissibility, § 201 
K\p<‘rt tcsfimony, valuc of sorvicos, § 545, p. 318 
Hearsay. rulc us appli<*abl(‘ to statemeuts re- 
latiug to ag<*ncy, § 103, p, 028 
Tasuraacc, jtidi<4al aaticc rcspccting, § 29, p. 571 
Opiiibm cvidciKM» as (o. admisslldlity, § 471, p. 119 
Parol or 4‘\lriiisi<» cvidcucc, 

Admissibility to show upi)olntmont of agent, 
Ii S03, p. 730 

Adniissibility to show oxocution of instru- 
ment as agent, 8 991, pp. JKM-908 
fiiarging agent iM‘rsoually ou iustniment, § 
001, p. 005 

Kvotieruting agent froiu liablllty ou instru- 
tuent. 8 001, p. Oal 
l^resnmptions, 

fiinfinuanee of relation.ship, 8 124, p. 741 
«•redit as giveii to principal ruthor than 
agent. 8 150. p, 812 

Ileptitation of ageia^y, admissibility of cvidence 

a-i to, 8 197 

Ites ge^^tae. 

Admissions of, 8 193, p. 20 
iieelarati«»ns of agent wlth roferoiico to fact 
tir priuciiMil, § -nO, p. 29 

Siioiititiifuiis uttt***un(*t*s Uy 4is lulnilsMiblG, § 
JK», |i. Uti 

J^elf st*rving disdurutlons, agonis making, § 216, 
p, Ub7 


Principal and surety, 

Admissions, competency, § 366 
Self-serving declarations by principal on bebalf 
of surety, § 216, p. 967 
Printed publications, 

Admissibility, § 717-726, pp. 626-633 
Competency as to facts stated tberein, § 717 
Independent relevancy, § 717 
Printed statements, hearsay, § 194, pp. 930-937 
Printers, book entries, admissibility, § 683, p. 656 
Printers’ marks, judicial notice of meaning of, § 68 
Printing press copies, duplicate orlginals, admissibil¬ 
ity as, § 821 

Prior appeal, judicial notice, record on, § 50, p. 621 
Prior collateral agreements. Parol or extrinsic ev- 
idence, ante 

Prior negotiations, parol or extrinsic evidence as to, 
explanation of instrument, § 960, p. 907 
Priority of lien, parol or extrinsic evidence, admis¬ 
sibility on question of, § 857 
Prison, judicial notice, location of, § 33, p. 689 
Prison books, official documents, admissibility as, § 
638, p. 494 

Piuvate concerns, judicial notice of, § 86 
Private corporations, admissions, agents of, §§ 354- 
358, pp. 1128-1134 

Private documents, §§ 676-732, pp. 54^-647 
Admissibility in general, § 676 
Admissions, authenticity or eorreetness as shown 
by, § 741 

Adversary, reliance on without proof of autben- 
ticity or genuineness, § 733, p. 649 
Adverse party in possession, compelling pro- 
duction of, § 754 

Affidavits, compelling production of, § 766, p. 672 
Alteration, admissibility as affected, § 678 
Ambiguity, value of as evidence, § 767, p. 684 
Ancient documents, admissibility as, § 746, p. 
064 

Associations, books and records of, § 701 
Proof of exeeution, § 739, pp. 654-658 
Attested instimments, 

SuflBciency of evidence to prove exeeution, § 
742 

Authentieated copies, admissibility, §§ 659-662, 
pp. 522-^27 
Authentication, 

Attested Instruments, § 739, pp. 654r-658 
Certainty in proof of authenticity, § 741 
Dispensing with proof of authenticity, § 733, 
p. 648 

Bxception, § 733, p. 648 
Necessity of, § 733, pp. 647-660 
Secondary evidence, § 739, p. 655 
Unattested instruments, § 740 
Waiver on, § 733, p. 649 

Authority to exeeute, showing of as essentlal to 
admission, § 734 
Baptlsmal registers, § 727 

Best evidence nile, appllcatlon to, § 792, p. 717 
Birth registers, churches, § 727 
Book entries, ante 
Certainty, 

Proof of exeeution, § 741 
Value as evidence as affected, § 767, p. 684 
Certified copies of records of, admissibility, § 
600, pp. 522-526 
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Private documents—Continued, 

Church registers, § 727 

CoUateral issne, proof of esecution, § 739, p. 665 
Collateral writings, admissibility, § 681 
CJommercial agencies reports of, § 731 
Common law, compelling production of, § 754 
Compelling production of, §§ 754-762, pp. 669-677 
AfBdavit, § 756, p. 672 

Application to court and action tbereon, § 
756, pp. 671-674 
Common law, § 764 
Oontents of notice to produce, § 755 
Description of documents as essential in 
appllcation for, § 756, p. 672 
Determination of motion for, § 756, p. 672 
Discretion of court, § 756, p. 672 

Excuse for nonproduction, § 758 
Effect of nonproduction, § 760 
Effect of production, § 759 
Excuses for nonproduction, § 758 
Bxistence of instrument as required to be 
sbown, § 756 

Fonn of notice to produce, § 755 
Inconvenience or expense of producing as 
afFecting price, § 756, p. 673 
Limited use of documents, § 759 
Motion, § 756, p. 671 

Necessity as required to be sbown, § 756, 
p. 672 

Notice to produce, § 755 
Orders for production, § 756, p. 673 
Private writings by witness, § 761 
Propriety of as required to be sbown, § 766, 
p. 672 

Public records or documents, § 753 
Rescission of order for, § 758 
Sbowlng as necessity and propriety, § 756, 
p. 672 

Strangers, private writings by, § 762 
Successive trial, § 755 
Time for giving notice to produce, § 755 
Time for production, § 757 
Oonclusiveness, § 767, pp. 684-694 
Corporate instruments, proof of autbority to ex- 
ecute as essential to admlssion, § 734 
Cross-examination, compelling production for pur- 
pose of, § 754 

Default, nonproduction of as warranting, § 760 
Defiined, § 623 

Delivery, proof of, § 739, p. 657 
Discretion of court, 

Admissibility, § 676, n. 91 
Comp^ling production of, § 756, p. 672 
Excuse for nonproduction, § 758 
EflPect of production of, § 759 
Entire documents considered, § 774 
Bxamined copies of, admissibility, § 661 
Excuses for nonproduction of, § 758 
Executlon, 

Autbority to execute as essential to admis- 
sion, § 734 

Oertainty in proof of, § 741 
Necessity of proving, § 733, pp. 647-650 
Proof of execution, post, tbis bead 
Failure to record, admissibility as affected, § 
680 

Foreign language, admissibility, § 679 


Private documents—Continued, 

Genuineness, certainty in proof of, § 741 
_Handwriting, proof of execution by, § 738 
Attested instruments, § 739, p. 656 
Hospital records, § 728, pp. 633-636 
Hotel registers, admissibility, § 729 
Impeacbment, proof of execution, § 739, p. 658 
Incidental issue, proof of execution, § 739, p. 655 
Joint instruments, execution, proof of, § 733, p. 
648 

Letters, ante 
Limiting use of, § 759 

Marriage certificate, cburcb register, § 727 
Memoranda, ante 

Mercantile agencies, reports of, § 731 
Mode of proving execution, § 738-740, pp. 652- 
659 

Attested instruments, § 739, pp. 654^658 
Motions, compelling production of, § 756, p. 671 
Nonproduction, effect of, § 760 
Excuses for, § 758 

Nonresidence of subscriblng witness, secondary 
evidence as admissible to prove execution, § 
739, p. 666 
Notice, 

Introduction of, § 676 

Proof of execution of documents produced on, 
§ 736 

Notice to produce, § 755 

Oral testimony, proof of autbenticity or genuine¬ 
ness by, § 738 

Order for production of, § 756, p. 673 
Parol or extrinsic evidence, 

Application of rule excluding, §§ 803-02$, pp. 
811-852 

Fraud in connection witb, § 979, p, 047 
Penalties, nonproduction of, § 760 
Presumptions, execution of instrument by maker, 
§ 739, p. 658 

Prima facie evidence, § 767, p, 684 
Probative value, recitals in, § 677 
Production of. Compelling production of, ante, 
tbis bead 

Proof of execution, 

Autbority to execute, § 734 
Certainty in, § 741 
Documents produced on notice, § 736 
Lnpeacbment, § 730, p. 658 
Mode of, § 738-740, pp. 652-650 

Attested instruments, § 739, pp. 654-658 
Municipal corporations, instruments executed 
on bebalf of, § 734 
Necessity, § 733, pp. 647-750 
Number of witnesses, attested instruments, § 
742 

Rebuttal, § 739, p. 668 
Secondary evidence, § 739, p. 655 
Sufl&ciency of evidence, §§ 741, 742 
Time for, § 737 
Unattested instruments, § 740 
Waiver of, S 739, p. 665 

, Quotation Service sbeets, admissibility, § 731, 
n. 29 

Recitals, competency, § 677 
Recordation, 

Introduction regardless of, § 680 
Rendering admissible, § 735 
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Private documents—Continuod, 

Beferonco to by iiistruments already In evidence, 
prtx^f of autheiiticity as essential in case of, 
§ 733, p. 04S 

Rojristraticni as rondering admissible without fur- 
thor proof, § 735 
Bolovancy, nilo as to, § G7G 
Boscission of ordor for production of, § 758 
Socondary ovidonoo, 

Loss or d(*strn(*tion of as grounds for admis- 
sion, S S2(> 

Proof of ox<'<*ntion by, § 730, p. Co5 

Slftiiatiiro, proof of as essential to admission, § 
733, p. G4H, n. 21 

?>tatutory prorisions, proof of exeeution, § 738 
Stranftors, oomi>olUnK production of, § 762 
Subscribinj? witn<*ssos, proof of exeeution of at- 
tost(‘d instrumouts by, § 730, p. 054 
Siifliciou<‘y of (*vid(‘n(*e to prove exeeution, § 741, 
742 

Attostod iustruments, § 742 
Sworn copi(*s of, admlssibilitj*, § 061 
Tolojirams, posf 

T(‘niporary abs(*nco of subscribing witness, seo- 
oiulary cvldonce as admissible to prove exe- 
<*n(ion, § 730, p. 050 

Tblrd pi^rsons, <‘on<‘lusiveuess as against, § 767, p. 

OiSt 

Time, 

Xotico ft» prudiu*(\ § 755 
Proof of <‘XO<*ution, § 737 
Time for prodnct!<»n of, § 757 
P^natti^stcd iiisf runicnts, 

Pn»of <»f cxocutl<m, S 740 
Sududoury of <‘Vidcii<*o to prove oxooution, § 
741 

T’'nln<'orponif«*d associatlons, books and records 
of. S 701 

lVitm*sses, conip<*Uinp; production of, § 704 
Privato laws, presumptions, kno\vl(Ml(?o of, § 132, p. 
7(W» 

Privato statutos, Jiuli<’lal notb*^^)^ § 22 
Privato \vritin«s, 

l)<»f(*<*fs in, admlssibility as nfTected, § 078 
(»lli<4al dociunonts, rocords of admissible as, § 041 
Prlvllojtod communicatl<»ns, prosumptions arising from 
ox<‘luslo« of, ii 150, p. S(i3 
Prlvlos, 

A<lmlsslons liy. Hii 322 337, iip. 1101-1110 
<'on<4usiv4»m‘Ss, { 380, p. 1100 
t>arol «‘Xtrlnsic c*vldonce, rule as limitod to, § 
SOI, I». 702 

Soif -s<*rving doclaratlons, 8 210, p. 058 
Privilc*g 4 ‘s and appurt<mancos, parol or oxtrinsic evi- 
d 4 UK-o as to what Intomlod to pass nnder term, § 
10<»7, p, 1010 
Priviry, 

Iksdaratlons, 

Agalust lnfor<‘st, 

Al»s 4 *nci* of as afTectlng admlssibility, § 
21S 

Kc*<‘optlon as not dependent on existence 
of, 5 217 

NVcosslty of, 8 212 

Formor evidenco, admlssibility as dependent on, 
8 3H8 

:i2 C.J.S.-S2 


Probability, 

Circumstantial evidence, admlssibility as depend¬ 
ent on, § 161 
Deflned, § 1016, p. 1042 

Degree of proof varying in accordance witb, § 
1018 

Expert testimony as to, 

Medical matters, § 634, p. 251 
Welght of, § 569, p. 400 
Inferences based on, § 1044, p. 1133 
Opinion evidence as to, § 514 
Admlssibility, § 471, p. 118 
Preponderance of evidence, conclusions of facts 
drawn from probabilities, § 1021, p. 1053 
Relevancy, effect of, § 159, p. 868 
Similar acts or occurrences, relevancy as bearing 
on, 8 580 

Probable cause, admisslons as to, § 291, p. 1061 
Probable evidence, defined, § 2 
Probate courts, 

Authenticated copies of records, admlssibility, § 
652 

Authentication of records of, sister States, § 671 
Best evidence rule, application to proceedings in, 
§ 809, p. 740 

Judicial admisslons, making in, § 299 
Parol or extrinsic evidence, 

Admlssibility im respect to proceedings in, § 
809, p. 740 

Application of rule excluding, § 866 
Becords of as admissible, § 630 
Probate judge, presumptions, regularity of election or 
appointment, § 138 

Probate proceedings, admission, competency, § 274 
Probative evidence, defined, § 2; § 1016, p. 1042 
Probative force, 

Declarations, § 265, p. 1016 
Prosumptions, § 119 
Probative valiie, 

Attendant circumstances, skill, § 595 
Best evidence, § 782 
Book entries, § 768 

Circumstantial evidence, § 1039, p. 1099, n. 14 
Demonstrative or real evidence, admlssibility as 
dependent on, § 602 
Depositions, § 1032 
Diagrams, § 767, p. 688 
Documentary evidence of, § 763 
Evasive evidence, § 1031, p. 1071, n. 53 
Expert testimony, opinions on subjects of common 
knowledge, § 669, p. 393 
Handwriting, comparison of, § 621 
Hearsay evidence, § 1034 
Judicial admission, § 301 

Judicial records and proceedings, admlssibility as 
dependent on, § 629 
Leading questions, answers to, § 1036 
Maps, § 767, p. 688 
Negative evidence, § 1037, p. 1081 
Official registers and documents, admlssibility as 
affected by, § 637 
Opinion evidence, § 567, p. 379 
Plats, 8 767, p. 688 
Private documents, recitals in, 8 677 
Similar acts or occurrences, § 579 
Habits, 8 582 

Procedure, judicial notice In respect of, 8 49 
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Proceeds, parol or extrinsic evidence as admlssible to 
Show meaning of, § 962, p. 923 
Process, 

Judicial notice, ofiEicers for Service of, § 48, p. 616 
Parol or extrinslc evidence, admissibllity on time 
of issuing, § 874 

Presnmptions, regularity of official aetion in re- 
speet of, § 146, p. 826 

Seeondary evidence as to, loss or destruction as 
ground for admission, § 827 
Prodamations, 

Admissibllity, § 627 

Judicial notice of official prodamations, § 41 
Produce, expert testimony, value of, § 545, p. 310 
Product, parol or extrinsic evidence as admissible to 
Show meaning of, § 962, p. 923 
Production capaeity, es5)ert testimony as to, § 526 
Admissions by failure to produce, § 293 
Production of evidence, 

Burden ot § 113 

Profanity, condusion of witness as to, admissibllity, § 
453, p. 93 

Professional Services, expert testimony, value of, § 
545, p. 320 

Professional training, skilled witness, qualification to 
give opinlon evidence, § 456 
Professions, judicial notice, § 29, p. 551 
Profit and loss, estimate of, § 503, p. 166 
Proftts, 

Opinion evidence, admissibility on question of 
damages resulting from loss of, § 447, p. 82 
Parol or extrinsic evidence, admissibility to show 
meaning, § 962, p. 923 

Profits a prendre, reputation, admissibility of evi¬ 
dence as to, § 196 

Projectoscopes, handwritlngs, comparison by use of, 

§ 618 

Promissory notes, 

Admissibility, § 732, p. 642 
Bilis and notes, ante 

Parol evidence, admissibility to prove contents, f 
792, p. 723 

Seeondary evidence, loss or destmetion of as 
ground for admission, § 826 

Proof, 

Defined, | 4 

Private documents, ante 

Proof readers, judicial notice of marks nsed by, § 68 
Proofs of daim, parol or extrinsic evidence, admissi- 
bility to explain, § 928 
Proper conduct, 

Expert testimony as to, § 629 
Weight of, § 569, p. 401 
Propensitles, 

Judicial notice, 

Animais, § 87 
Human beings, § 80, p. 668 

Properly brlckwork, extrinsic evidence as admissible 
to Show meaning of term, § 962, p. 927 
Property, 

Presumptions, 

Continuance of established facts in relation 
to, § 124, p. 742 
Nature and condition of, § 137 
Property restrictions, judicial notice, dties and towns 
I 95, p. 694 ’ 

Propositions, elections on, judicial notice as to, § 51 
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Proprietary Interest, declarations against, § 219, p. 
P63 

Propriety, opinion evidence as to, admissibility, § 471, 

p. 116 

Prosecuting attorneys, judicial notice of, § 48, p. 615 
Prospectus, admissions by, § 283, p. 1037 
Protestant Bpiscopal chureh, judicial notice of, § 93, 
n. 70 

Pro vince of jury, expert testimony, hypothetical ques- 
tions invading, § 551, p. 357 
Provinces, judicial notice, laws of, § 18 
Provoeation, 

Declarations as to, admissibility, § 259 
Opinion evidence as to, admissibility, § 471, p. 114 
Pseudo-presumptions, defined, § 118 
Public activities, judicial notice of, § 34 
Public buildings, judicial notice, location of, § 33, p. 
588 

Public grants, authenticated copies, admissibility, § 
658 

Public improvements, judicial notice, § 34 
Public institutions, judicial notice, matters relating 
to, § 34 

Public interest, declarations as to matters of, admis¬ 
sibility, §§ 233-237, pp. 983-987 
Public lands, 

Judicial notice, § 34 

Parol or extrinsic evidence, impeaching or vary- 
ing grants by, § 914 

Seeondary evidence as to sale of, loss or destruc¬ 
tion of records as ground for admission, § 827 
Public means of transportation, judicial notice of ex- 
istence and location of, § 33, p. 588 
Public offleers, 

Judicial notice, 

Acts of, § 40 

Official position and authority, § 37, pp. 594- 
598 

Performance of duties, § 40 
Practice of, § 40 
Proceedings of, § 40 
Signatures of, § 38 

Parol or extrinsic evidence, receipts given by as 
within rule excluding, § 926, p. 849 
Presumptions, 

Qualiflcatlons of, § 138 
Begularity of acts, § 146, p. 800 
Self-serving declarations, § 216, p. 968 
Public policy, 

Judicial notice, statute evldencing, § 16, p. 530 
Presumptions arising from motives of, § 114 
Public records and documents, §§ 626-648, pp. 477- 
512 

Admissibility, § 626 

Government gazettes, § 627 
State papers, § 627 

Altered copies, certifled copies, § 651, p. 517 

Altered records, admissibility, § 646 

Amarican state papers, § 627 

Analysis of record by City chemist, § 626, n. 41 

Ancient documents, admissibility as, § 746, p. 663 

Appraisers’ confidential report, admissibility of, 

§ 637, n. 6 

Authenticated copies, admissibility, § 649 
Authentieation, §§ 649-^51, pp. 512-617 
Admissibility as requiring, § 649 
Proof by authenticated document, § 649 
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Public records and dociiments—Continued, 
Authentication—Oontinued, 

Sister state, §§ 667-673, pp. 535-645 
Baptisms, § 623 

Bedside notes of interne, § 626, n. 39 

Best evidenco rule, application of, §§ 804-^806 

Births, resiwters of, § 623 

Blood records, relevancy of, § 637, n. 6 

Certiiic^ation, § 664 

Certiiied copies, 

Admissihility, § 651, pp. 614-517 
Bocital of otlicial character, § 664 
Seal, § 664 
Siftiiature, § 664 
Citizenship, roftisters of, § 623 
Clericai errors in, parol evidence as admissible 
to corroct, § 034 
Compollhij? production of, § 753 
Compc^tency, § 626 
Conclusions in, § 626 
Custodiam, 

Cort iticat ion by, § 664 
Explanat ion hy, § 645 

Custody of, adniissibilily as dependent on, § 626 

Peath, rogisters of, § (>23 

Dolined, § 623 

Ele<!tions, rt‘«ist(‘rs of, § 623 

Erasimus, a<iniissibility as affected, § 646 

Exarnined <*opl(»s, proof by, § 050 

Exeinpliiication, ^ 064 

Explanat ion of docmneiit by custodian, § 045 
Kxtra<'ts froin as not admissible, § 646 
Financial condit.ion, adinissibility to Show, § 644 
Foreipi <*ountri(‘s, 

A<lmissibility of public records or documents 
of, ^ 613, p. 50S 

Proof of by authenticated copies, § 076 
Form of autlientication, § 664 
Governnitmt jrazettes, § 627 
Hearsay, {? 626 

Ill(*Kibility of part of record, certifiod copy as 
admissibb' in cas(‘ of, § 640 
Inimij;ration, ^ 623 
Incident ai inatters tlierein, § 644 
In(*onipl<‘te n‘<*ords, adinissibility, § 046 
InterliiK^ations, 6*16 
Judicial not ice of, 8 
Judbdal r(‘cords and proc(‘edin^?s ante 
Jury roil, adinissibility as, 8 6Ii7, n. 6 
Eaws, intnMliKdlon of, 8 628 
Li<‘eus(s 8 623 

Marj?lnal entri(‘s, c<»rtiUed copy of, § 664 
Ma^ria^^es, n»j):ist<^rs of, 8 623 
Matters as to wldcli n^cord is evidence of, § 644 
Mode of authentication, § 664 
Mutilated documents, 8 646 
Obliteration of i)art of record, certifiod copy as 
a<lmlssilde in <‘ase of, 8 <>40 
Oflhdal r(H‘ords and documents, ante 
Orislnal document or certifiod copy as admissible 
to prove, 8 <>ol» P* 61<l 
Ownersldp, ndmissil)llity to show, § 644 
l^iroi or extrlnsic evidencHS 

Adinissibility In respect to contents of, 8 804 
Admlssildlity to explain, § 030, u. 06 
Adinissibility to show record is not in fact 
truc record, § 074 


Public records and documents—Continued, 

Parol or extrlnsic evidence—Continued, 
Identification of, § 969 
Primary evidence, character of, § 648 
Proclamations of exeeutive, admissibllity, § 627 
Production of entire document, necesslty of, § 
646 

Proof of by authenticated copy, § 649 
Relevancy, § 626 

Seal, certifled copies as requiring, § 664 
Secondary evidence, 

Character of, § 648 
Copies as of nature of, § 649 
Loss or destruction as ground for admission, 
§ 827 

Admissihility of evidence as to, § 841^ 
Proof of grounds for admission as essential, 
§ 837 

State papers, admissibllity, § 627 
Stenographic notes, § 652 
Subject matter, § 626 

Superfluous matters, transcript concerning, § 649 
Sworn copies, proof by, § 660 
Test of admissihility, § 626 
Verifleation, property of, § 664 
Public Service commission, 

Judicial notice, files of, § 36, n. 31 
Presumptions, regularity of oflacial acts, § 146, p. 
814 

Public statutes, judicial notice of, § 16, pp. 525-532 
Sister States of territoiy, § 10 
Public surveys, judicial notice of, § 53 
Public Utilities, 

Expert testimony, value of, § 545, p. 207 
Judicial notice in respect of, § 20, p. 555 
Public Works Administrator, presumptions, regulari¬ 
ty of official act, § 146, p. 810 
Public Works, judicial notice, contracts relating to, 
§ 28, p. 546 
Publicatioiis, 

Admissihility in general, § 717 
Judicial notice of oflficial publications, § 42 
Published, parol or extrinsic evidence as admissible 
to Show meaning, § 962, p. 923 
Purchase order, 

Contingency, parol evidence as admissible to show 
deliveiy on, § 938 

Parol or extrinsic evidence, varying by, § 910, 
p. 834 

Pure food law, conclusion of witness as to other ar- 
ticles within, admissihility, § 453, p. 03 
Purposo, 

Declarations as to, admissihility, § 258 
Opinion evidence as to, admissihility, § 471, p. 115 
Purposes for which evidence available, 

In general, § 1045 

Adverse party, evidence introduced hy, § 1046 
Purpose of writing, parol or extrinsic evidence as to, 
admissihility, § 960, p. 909 
Putative father. 

Demonstrative or real evidence as to resemblance 
of chUd to, § 609 

Photographs, admissihility to establish likeness, 
§ 710 

Quality, 

Estimate of, admissibllity, § 498 
Expert testimony as to, § 541 
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Quality-^ontinued, 

Opinion evidence as to, ordinary observer, § 471, 

p. 120 

Similar acts or occurrences, experiments to Show, 
8 588 

Quality gnaranteed, parol of extrinsic evidence as ad- 
missible to show meaning of term, § 962, p. 925 
Quantity, 

Estimate of, admissibility, § 498 
Expert testimony as to, § 543 

Weight of opinion, § 569, p. 410 
Hearsay rule as applicable to statements relating 
to, § 193, p. 929 
Opinion evidence as to, 

Ordinary observer, § 471, p. 120 
Weight of, § 568, p. 388 
Parol or extrinsic evidence as to. 

Sales of personalty, § 1003, p-1002 
Supplementing incomplete writlng relating to, 
§ 1013, p. 1036 

Quantity guaranteed, extrinsic evidence as admissible 
to Show meaning of term, 8 962, p. 927 
Quarrelsomeness, opinion evidence as to, 8 490 
Quarries, expert testimony, value of, 8 545, p. 298 
Quarter section, Judicial notice, amount of land in, 
8 53, n. 24 

Quasi Judicial bodies, 

Judicial notice, terms and sessions of, § 47 
Presumptions, regularity of proceedings of, 8 145, 
p. 795, n. 16 

Quasi judicial tribunals, former evidence given before, 
admissibility on subsequent proceeding, 8 386 
Quasi public records, parol or extrinsic evidence, ad¬ 
missibility to explain or contradict, 8 801 
Quicklime, judicial notice, deleterious effect of, § 79, 
p. 662, n. 95 

Quieting title, judicial notice, cost in action of, § 49, 
n. 89 

Quorum, judicial notice, Circuit judges, 8 48, p. 614, 
n. 15 

Quotation Service sheets, admissibility in evidence, 
8 731, n. 29 

Eabies, judicial notice of, 8 79, p. 663, n. 96 
Bace, 

Demonstrative or real evidence as to, § 609 
Belevancy of evidence on questions relating to, 
8 185 

Bace horses, year book, admissibility on correction of 
age, § 725 

Bacial status or conditions, judicial notice of, 8 86 
Backet, slang meaning of term, judicial notice of, 8 67, 
n. 19 

Badio broadcasting, judicial notice in respect of, 8 29, 
p. 552 

Badio commissioners, presumptions, regularity of of- 
ficial acts, 8 146, p. 814 
Badios, 

Expert testimony, 

Matters r^ating to, 8 546, p. 337 
Value of, 8 545, p. 312 
Judicial notice of, 8 81, P- 672 
Bail, parol or extrinsic evidence as admissible to show 
meaning, 8 962, p. 923 

Bailroad bonds, expert testimony, value of, 8 545, p. 
309, n. 37 

Bailroad commission, judicial notice, acts of, § 39, 

p. 602 


Bailroad commissioners, presumptions, regularity of 
oflSicial acts of, 8 146, p. 814 
Bailroad passes, parol or extrinsic evidence, consid- 
eratlon for, 8 952, p. 884 

Bailroad rate base, judicial notice, items included by 
Interstate commerce commission in, § 39, p. 602 
Bailroad rules, parol evidence, admissibility to prove, 
8 792, p. 722 
BaUroad stations, 

Judicial notice of, 8 33, p. 588 
Opinion evidence, admissibility on question of 
condition of, § 448, p. 83 
Bailroad tickets, 

Best evidence rule, application of, 8 792, p. 718 
Parol evidence rule, application to, 8 905 
Secondary evidence, loss or destruction of as 
ground for admission, 8 826 
Bailroad ties, expert testimony, value of, § 545, p. 312 
Bailroads, 

Admissions, agents for, 8 357 
Baggage, judicial notice as to carrying of, 8 29, 
p. 566 

Business methods, judicial notice in respect of, 
8 29, p. 505 

Common carriers, judicial notice of status as, 
§ 29, p. 565 

Construction, judicial notice of matters relating 
to, 8 29, p. 566 

Customs and usages, opinion evidence as to by 
skilled witnesses, 8 483, p. 140 
Dispatchers, judicial notice respecting, § 29, p. 
569, n. 3 

Employees on trains, judicial notice as to duties 
of, 8 29, p. 569 

Equipment, judicial notice as to, 8 29, p. 566 
Expert testimony, 

Matters relating to, 8 544, pp. 272-279 
Value of right of way, 8 545, p. 297, n. 98 
Plagmen, judicial notice respecting, § 29. p. 569, 
n. 3 

Historical facts relating to, judicial notice of, 8 
63, p. 642, n. 57 

Interstate commerce, judicial notice as to en* 
gaging in, 8 29, p. 565 
Judicial notice, 

Bconomic conditions affecting, 8 63, p. 646 
Governmental management and operation 
during World War, 8 62, p. C41 
Historical facts relating to, 8 63, p. 642, n. 57 
Matters relating to, 8 29, p. 564 
Telegraph as necessary for operation of, 8 29, 
p. 557 

Maintenance, judicial notice of matters relating 
to, 8 29, p. 566 

Make-up of particular trains, judicial notice as 
to, § 29, p. 568 

Market value of real estate for purpose of, rele- 
vancy, 8 182, p. 884 

Ofldcers, judicial notice as to duties of, 8 29, p. 569 
Operation of, judicial notice as to, 8 29, p. 567 
Opinion evidence relating to, 

Skilled witnesses, 8 481 
Statements of fact relative to as admissible, 
8 470 

Policemen, judicial notice respecting private rail- 
road policemen, § 29, p. 569 
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Bailroads—Continned, 

Presumptions, regularity of proceeding, § 150, 
p. 832 

Rates, judicial notice as to, § 29, p. 565 
Records and rcports, admissibility, § 732, p. 645 
Routes, judicial notice of, § 29, p. 565 
Spark arresters, judicial notice as to use of, § 29, 
p. 568 

Termini, judicial notice of, § 33, p. 588 
Tickcts, judicial notice relating to, § 29, p. 566 
Bailway mail clcrks, expert testimony railroad mat- 
ters, § 544, p. 278 

Rainfall, judicial notice of average, § 73 
Rainy day, parol or extrinsic evidence as admissible 
to Show moaniiig of tei-m, § 962, p. 923 
Rams, expert testimony, value of, § 545, p. 307, n. 31 
Rapid transit, judi<*ial notice, public demand and 
necessity for, § 29, p. 564 
Rates, 

Judicial notice, 

Insuran(*c companios, § go, p. 570 
Railroads, § 20, p. 565 

Prosuini)tions, regularity of proccedings estab- 
lishing, § 146, p. 800, n. 82 
Ratification, 

Adniissions as to, § 291, p. 1051 

Conclusioii of witnoss as to, admissibility, § 453, 

p. 01 

Parol or extrinsic evidence, transaction evidence 
by void instruinent,*{? 1010 
Troaties, Judicial notice of, § 57 
Reaction tim<s judicial notice of, § 79, p. 662, n. 95 
Ready for oc<*ui)an(\v, parol or extrinsic evidence as 
admissibh^ to Show nu^aning of term, § 962, p. 923 
Real actions, a<linission, coinpetency, § 274 
Real estat(*, 

Adniissions by former ownors of, §§ 324-328, pp. 
1102-1107 

Judicial noti<'<», valu(* of, § 101, p. 703 
U<dt*vancy, vabu^ of, i? 182, pp. 883-892 
Real (»stati‘ busin<'ss, judicial notico, § 29, p, 552 
Real «»viden<*<s 
Ibdined, 2 

Demonstrat i v(^ or r<‘al evidence, ante 
Real parties in inter<»st, 

Adniissions, <'ompotency as agaiust nominal par- 
ti(‘s, H 320 

Parol or extrinsic evidence as admissible to show, 
8 im 
Real propi^rty, 

Assess<‘<l valuatlon, conclusiveness in detemiining 
value, 8 PM9, p. Ii;i8 

Doclnrations r<*spe(*ting jiossossion by porson in 
possession of, admissibility, § 248 
Kxpert testimony, value of, § 545, p. 295 
Improvoments, (‘onsideration in determining val¬ 
ue, 8 1040, p. 1137 
Parol or extrlnsi(* (widence, 

DoUateral agr<‘<uuents in respect to sales of, 
8 1003, p. KKM 

Rule, appllcatlon to contracts for sale or ex- 
<‘hang(‘ of, 8 010, p. 831 
Presumptions relating to, 8 150, p. 844 
Pri<‘e pal<I for, value as established by, § 1049, 
p. 1137 

Private writings affectiiig, certified copy of as ad¬ 
missible, 8 060, p. 523 


Real property—Continned, 

Similar acts or occurrences, admissibility to prove 
value, § 593, p. 444 
Value, 

Establishment of, § 1049, p. 1137 
Expert testimony as to, § 545, p. 295 
Reasonable doubt, 

Proof beyond as essential, § 1024 
Proof beyond as required for charge of crime in- 
volved, § 1020, p. 1050 

Reasonable time, estimate of, admissibility, § 500 
Reasonable value, expert testimony as to, § 545, p. 281 
Reasons, expert testimony, statement as to, § 559 
Rebuttable presumptions, 

Chastlty, § 123 

Childbearing, capacity of women for, § 121 

Continuance of fact or condition, § 124, p. 738 

Destruction or mutilation of evidence, § 153 

Innocence, § 130 

Law, class of, § 115 

I-«gality, § 134, p. 771 

Mail matter, receipt of, § 136, p. 785 

Official acts or proceedings, regularity of, § 146, 

p. 808 

OlRcial character or status, § 138 
Ordinary course of affairs, following of, § 139 
Suicide, § 135, p. 775 
Telegrams, receipt of, § 148 
Witnesses, truthfulness of, § 150, p. 844, n. 37 
Rebuttal, 

Admission, § 380, p. 1166 
Character, evidence as to, §§ 428, 434 
Speclfic acts, § 436 

Failure to produce evidence in, presumptions aris- 
ing, § 156, p. 856 
Presumptions, 

Fact, § 116, p. 726 
Law, § 117 

Parol evidence as admissible, § 1015 
Private documents, proof of execution, 8 739, p. 
658 

Rebutting evidence, defined, § 2 
Receipts, 

Admissibility in evidence, § 732, p. 642 
Admissions by, § 283, p. 1036 
Acquiescence in, § 297, p. 1065 
Ancient documents, admissibility as, § 746, p. 663 
Conclusiveness, § 767, p. 685 
Contracts distinguished as respects contradiction 
by parol evidence, § 926, p. 848 
Declarations against interest, § 224 
Heai-say as to, § 194, p. 933 
Parol or extrinsic evidence, 

Collateral agreements respecting, § 1003, p. 
997 

Controversies involving strangers or third 
parties, § 861, p. 795 
Fraud in connection with, § 979, p. 951 
Identification of subject matter, § 1007, p. 
1019 

Mistakes shown by, § 978, p. 941 
Rule, application to, § 926, pp. 846-851 
Presumptions, nonproduction of, § 166, p. 851, n. 
91 

Prima facie evidence, § 767, p. 685 
Prior or contemporaneous agreements collateral 
to, parol evidence as to, § 1003, p. 997 
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Eeceipts—Continued, 

Relevancy, independently relevant statements in 
as admissible, f 240 
Secondary evidence, 

Copies excluded as, § 814 
Loss or destruction as ground for admlssion, 
§ 826 

Receivers, 

Judidal notice of, § 48, p. 616 
OflOlcial documents, 

Credentials admissible as, § 638, p. 494 
Deed as, § 643, p. 608 

Opinion evidence, admissibility on question of 
conduct of business, § 464 
Presumptions, regularlty of oflficlal acts, § 146, p. 
819 

Receiversbip, judicial notice, business as rarely sur- 
viving, § 28, p. 543, n. 44 
Recklessness, admissions as to, § 291, p. 1051 
Recognition, 

Declarations as to, admissibility as circumstan- 
tial evidence, § 259 

Opinion evidence as to, weigbt of, § 568, p. 382 
Recognition of claim, admission by, § 291, p. 1053 
Recognizance, parol or extrinsic evidence, admissibili¬ 
ty to control or impeach record of, § 870, p. 801 
Reconventional demand, burden of proof, § 104, p. 716 
Recordations, 

Ancient documents, computation of age from date 
of, § 747 

Certifled copies of recorded instruments, admissi- 
bility, § 660, p. 523 
Parol or extrinsic evidence, 

Admissibility to prove date of, § 886 
Time of, § 1015 
Private writings, 

Admissibility as dependent on, § 680 
Admissibility witbout further proof, § 735 
Recording officers, presumptions, regularity of official 
acts, § 146, p, 819 
Records, 

Corporations, presumptions as to regularity, § 
150, p. 832 

Judicial notice, court as taking judicial notice of 
own records, § 50, p. 619-628 
Relevancy, independently relevant statements in 
as admissible, § 240 
Recoupment, 

Burden of proof, § 104, p. 715 
Degree of proof in respect to claim for damages 
by way of, § 1023 

Parol or extrinsie evidence, establishment of, § 
1015 

Recourse, indorsement witbout, parol evidence as 
admissble to sbow, § 895, p. 814 
Recreations, judicial notice of, § 83 
Recurrence of given resuit, admissibility of evidence 
of, § 598 

Red Gross, judicial notice of, § 91, p. 688, n. 51 
Red International Labor Union, judicial notice, pro- 
gram of, § 61 

Redemption, judicial notice, conclusion of foreclo- 
sure proceedings, § 50, p. 622, n. 26 
Redirect examination, 

Expert witnesses, § 560, p. 376 
Opinion evidence, § 548 


Refe r ees 

Former evidence, admissibility of testimony giv¬ 
en before, § 386 

Handwriting, comparison of, § 613 
Judicial notice of, § 48, p. 614, n. 25 
Reference, parol or extrinsie evidence, Identification 
of matters submitted to referee, § 1007, p. 1020 
Refiection of light, judicial notice of, § 74, n. 65 
Reformation of contract, parol or extrinsie evidence, 
proof of mistake as requiring prayer for refor¬ 
mation, § 978, p. 938, n. 48 

Refresbing memory, declarations, admissibility for 
purpose of, § 259 
Refresbing recollection, 

Contemporaneous memorandum made by witness, 
§ 1026, p. 1066 

Credibility of witness as afFected, § 1026, p. 1066 
Expert witness, § 549 

Reference to Standard works, § 573 
Former evidence, § 399 

Judicial notice,. reference to books for purpose 
of, § 12, p. 518 
Memoranda, § 696, p. 585 

Opinion evidence, comparison of bandwriting, § 
516, p. 213 

Sbopbook rule, distinction, § 683, p. 554 
Refrigerator car icing records, carriers, admissibil¬ 
ity, § 732, p. 645 

Refrigerators, judicial notice of, § 81, p. 672 
Refusal of demand, declaration sbowing, admissibili¬ 
ty, § 262 

Register of deeds, presumptions, regularity of of¬ 
ficial acts, § 146, p. 819 
Registered mail, 

Judicial notice as to, § 52 
Presumptions, delivery of, § 136, p. 778 
Registers, county, judicial notice of, § 37, p. 597 
Regis ter s of land oflBce, judicial notice of, § 37, p. 596 
Registration, 

Deed, certified copy of record of as requiring, § 
660, p. 525 

Parol or extrinsie evidence, admissibility to prove 
date of, § 886 

Presumptions, regularity of acts of board of, § 
146, p. 811 

Registration of voters, judicial notice of matters 
relating to, § 51 
Regular course of business, 

Book entries in, 

Admissibility, § 683, pp. 553-556 

Entries by clerks and tbird persons, § 
693, p. 576 

Tbird persons making, § 692 
Necessity of baving been made in, § 685, p. 
559 

Hospital entries in, admissibility, § 728, p. 634 
Regular engagement, extrinsie evidence as admissi¬ 
ble to sbow meaning of term, § 962, p. 927 
Regular prices and regular terms, parol or extrinsie 
evidence as admissible to sbow meaning of term, 
§ 962, p. 923 

Regularity, presumption of, §§ 143-146, pp. 792-826 
Reinsurance, extrinsie evidence as admissible to sbow 
meaning of term, § 962, p. 927 
Related facts, admissibility of evidence as to, § 162 
Relation of objects, expert testimony as to, weigbt of, 
§ 569, p. 404 
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Eelationship of parties, 

Declarations as to, admissibility, § 227, p. 971 
Opinion eviclence as to, admissibility, § 471, p. 119 
Parol or extrinsic evidence, admissibility to Show, 
§ 060, p. 010; § 004 

Repntation, estiiblishment by, § 232, p. 082 
Tradition, admissibility to prove, § 232, p. 983 
Admissibility in evidence, § 732, p. 642 
Conclusiveness, § 767, p. GS5 
Parol or oxtrinsic evidence as to, 

Admissibility, § 064 

Collateral agreements respecting, § 1003, p. 
007 

Coiitrovorsios involving strangers or third 
parties, § 801, p. 795 

Entire not expressed in writing, § 1013, p. 
1033 

Fraud in conneetion with, § 979, p. 949 

:Mistakos shown by, § 978, p. 941 

Bule, 

Applicjition to, § 027 
Coiisidoration for, § 052, p. 884 
Prior or conttunporancous agreoment collateral to, 
parol ovidonce as to, § 1003, p. 997 
Beloase bond, jiidicial admission by, § 300, p. 1070 
Relevancy, §§ 158-185, pp. 864-006 

Soe, also, Gompetency, ante; Materiality, 
ante 

Admission, § 276 
Ago, ovi(l(m(‘o as to, J 160 

Amouiit for whi<‘h sold as relevant on question 
of vaiin^ of p(»rsonalty, § 183, p. 895 
Anlinals, valne of, § 183, p. 903 
Anniiity labl<*s, admissil)ility as dependent on, § 
710 

Appraisals, aniouut of as relevant on question of 
value of personaliy, S 183, p. 809 
Assessments, ninount of as relevant on question 
of vaiiK» of p(*rsonalty, S 183, p. 899 
Anotion sales, 

Ainonnt reallssed as relevant on question of 
valu(‘ of p(‘rsonalt.v, 8 183, p. 806 
Priee oi)tain(‘d as relevant on question of 
valne of land, § 182, p. 880 
Bc^st evidtmeo, 8 T82 

Bilis and iiot(‘s, indepondently relevant state- 
inents in as adinissilde, 8 3*10 
Bilis lading, ln(lei)endently relevant statcments 
in as aciniissllJle, 8 -40 
BirtU, (»vi<bmee as to, 8 ^70 
B(H»k eiitrles, 

Admissildlity fis dependent on, § 684, p. 556 
Eut ri(*s by el(»rks and third pcrsons, 8 
<;03, p. 578 

Indiqxmdi^ntly ridi^vant statements in as ad- 
niissU»i(s § 240 

Business eonduct, evidence of, § 180 
CertaInty, 8 lo9, p, 867 
Ohara<‘t(*r, «‘videnee of, 88 425, 427 
Ciwunistantial (*vid(*iK‘e, § 161 
Pre.]u(ii<*ial effeet, 8 p. 869 
(’ollati‘ral faets, c‘vidence as to, § 158, n. 76 
('omproinlse, offtT of, 8 
(Nmdition of property, evidence of, § 176 
(Nmdiwt of i»artU*s with respe<*t to evidence, § 179 
Confusiiig evidence, $ 15i), p, 800 


Relevancy—Continued, 

Consistent faets, § 162 
Contracts, value of subject matter, § 181 
Corporate books and records, admissibility as de¬ 
pendent on, § 699, p. 597 
Corporate stock, value of, § 183, p. 901 
Corruption of witnesses, § 179 
Course of business, evidence of, § 180 
Crops, value of, § 181 
Cumulative evidence, § 166 
Customs and usages, evidence of, 8 18^^ 

Death certificates, admissibility as official docu- 
ment as deipendent on, § 638, p. 499 
Deelarations, 

Against interest, admissibility as dependent 
on, § 218 

Neeessity of, § 212 
Pedigree, § 231 

Demonstrative or real evidence, § 602 
Exhibition of injury, § 610 
Diagrams, admissibility as requirlng, § 730, p. 638 
Evidence irrelevant unless preceded or followed 
by other evidence, § 164 
Exchange of property, value, 8 181 
Exhibit, § 168, n. 76 
Explanatory faets, evidence of, § 163 
Fabrication of evidence, showing of, § 179 
Fairness of business transactlons, question of, § 
185 

Family bistory, evidence of, §§ 168-172 
Forced sale, value of realty as shown by, § 182, p. 
886 

Good faith, evidence as to, § 162 
Orowing crops, value of, 8 181 
Handwriting, comparison of, § 613 
Identity, evidence of, § 173 

Identity of cause of action, preliminary evidence 
as to, 8 163 

Improvemonts, value of, § 182, p. 884 
Indcpendently relevant statements, §8 239-264, pp. 

988-1014 

Insurance, 

Amount of as relevant on question of val¬ 
ue of, 

Personalty, § 183, p. 895 
Bcal estate, 8 182, p. 885 
Intent, evidence of, § 178 
Intimidation of witnesses, § 179 
Intrinsic sufiBciency as not required, § 160 
Intrlnsic value, 

Animals, § 183, p. 903 
Real estate, § 182, p. 884 
Judiciol admissions, 

Pleadings, § 303, p. 1076 
Testimony, § 311 

Judicial records and proceedings, § 629 
Knowledge, 

Evidence as to want of, § 165 
Evidence of, § 178 
Legal relevancy, § 159, pp. 866-869 
Ijetters 

Admissibility as requiring, 8 703, p. 601 
Independently relevant statements in as ad- 
missible, 8 240 

Life expectancy, mortality tables as inadmissible 
in absence of, § 719 
Logical relevancy, § 158 
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Relevancy—Contimied, 

Maps, admissibility as dependent on, § 730, p. 638 
Market value, 

Evidence as to, § 181 
Personal property, § 183, p. 892 
Real estate, § 182, p. 883 
Materiality of fact or issue as test of, § 158 
Matters showing relevancy of other facts, § 163 
Memoranda, independently relevant statements in 
as admissible, § 240 
Mental condition, evidence of, § 174 
Mental state, evidence of, § 175 
Misleading evidence, § 159, p. 869 
Moral qualities, evidence of, § 175 
Mortality tables, admissibility as requiring, § 719 
Mortgages, independently relevant statements in 
as admissible, § 240 
Motives, evidence as to, §§ 162,178 
Name, evidence of, § 171 
Nature of property, evidence of, § 176 
Negative evidence, § 166 

Newspaper articles, independently relevant state¬ 
ments in as admissible, § 240 
Notices, independently relevant statements in as 
admissible, § 240 
Offer to buy or sell. 

As relevant on question of value of land, § 
182, p. 887 

Personal property, § 183, p. 898 
Onus of showing, § 158 
Opinion evidence, 

Admissibility as dependent on, § 446 
Independent relevancy as affecting admissi¬ 
bility, § 443 

Mental condition, § 607, p. 173 
Other evidence, evidence irrelevant unless pre- 
ceded or foUowed by, § 164 
Pecuniary condition, evidence of, § 177 
Pedigrees of animals, matters relating to, § 185 
Personal property, value of, § 183, pp. 892-904 
Photographs, 

Admissibility as dependent on, ^ 709, p. 612 
Preliminary evidence as to accuracy, § 163 
Pleadings, 

Admissibility as dependent on, § 633, p. 485 
Independently relevant statements in as ad¬ 
missible, § 240 

Prejudicial evidence, § 159, p. 869 
Preliminary facts, evidence of, § 163 
Price paid, 

Land as evidence of value, § 182, p. 886 
Personal property, § 183, p. 896 
Probability, § 159, p. 868 
Probative value, test of, § 159, p. 867 
Public records and documents, § 626 
Race, evidence on question of, § 185 
Real estate, value of, § 183, pp. 883-892 
Receipts, independently relevant statements in as 
admissible, § 240 

Records, independently relevant statements in 
as admissible, § 240 
Related facts, evidence of, § 162 
R^ationship, evidence of, § 172 
Remoteness, § 159, p. 867 
Rental value. 

As relevant on question of value of land, § 
182, p. 890 


Relevancy—Continued, 

Rental value— Continued, 

Personal property, § 183, p. 894 
Replacement cost, evidence respecting as relevant 
on question of value of personal property, 
§ 183, p. 893 

Replacement of, value of building, § 182, p. 885, 
n. 6 

Reputation, admissibility of evidence as to as 
dependent on, §§ 430, 432 
Rumors, § 198 
Sales, 

Amount for which sold as relevant on ques¬ 
tion of value of personalty, § 183, p. 895 
Evidence of value of real estate, § 182, p. 885 

Services, value of, § 184 
Similar acts or occurrences, §§ 579, 580 
Course of conduct or dealings, § 581 
Solvency, evidence of question of, § 177 
Sufficiency in itself to establish whole or any por- 
tion of contention as not r^uired, § 160 
Supplementary facts, § 162 
Suppression of evidence, showing of, § 179 
Taxation, amount of as relevant on question of 
value of real estate, § 183, p. 889 
Telegrams, 

Admissibility as requiring, % 703, p. 601 
Independently relevant statements in as ad¬ 
missible, § 240 

Tendency to prove some matter in issue as suflBi- 
cient for purpose of, § 160 
Test of, § 158 

Value in particular case, § 159, p. 866 
Time of determination, § 158 
Time to which evidence of value must relate, § 
182, p. 891 

Personal property, § 183, p. 899 
Unnecessary evidence, § 166 

Unswom statements, independently relevant 
statements as admissible, § 239 
Value, §§ 181-184, pp. 882-905 
Animal, § 183, p. 903 
Appraisal of real estate, § 182, p. 889 
Assessment of real estate, § 182, p. 889 
Betterment assessment, § 182, p. 890 
Condemnation assessment, § 182, p. 890 
Contract price of sale of land, § 182, p. 887 
Corporate stock, § 183, p. 901 
Bncumbrances as evidence of, § 182, p. 885 
Bxchange of property, § 181 
Forced sale, § 182, p. 886 
Growing crops, § 181 
Offers to buy or sell, § 182, p. 887 
Particular case, test of, § 159, p. 866 
Personal property, § 183, pp. 892-904 
Place to which evidence must relate, personal 
property, § 183, p. 901 
Price paid, § 188, p. 886 
Real estate, § 182, pp. 883-892 
Rental value of real estate, § 182, p. 890 
Sales of real property, § 182, p. 885 
Services, § 184 

Time to which evidence must relate, § 182, p. 
891 

Personal property, § 183, p. 899 
Weight, objections going merely to as rendering 
inadmissible, § 160 
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Keligious bodies, official documents, records admissi- 
ble as, § 638, p. 494 

Religious corporations, judicial notice of, § 91, p. 
688 

Religious emotions, judicial notice of, § 80, p, 668, n. 
26 

Religious mattcrs, judicial notice of, § 93 
Religious organizations, customs of, judicial notice, § 
30 

Religious societies, parol or extrinsic evidence, admis- 
sibility to explain or contradict records of, § 
891 

Reniotoness, 

Admiasion, § 276, n. 79 
Declarutions against interest, § 219, p. 963 
PemonstrativG or roal evidence, § 602 
Hearsay, proof of remote facts, § 209 
Inferoncos, probative force as aflPected, § 1044, p. 
1132, n. 10 

Relevancy as affectod, § 159, p. 867 
Reneveal <*<»ntnu*ts, parol or extrinsic evidence, subse- 
Queiit agrooinents relating to, § 1006, p. 1012 
Rental value, 

Expert testimony as to, § 545, p. 296 
Judicial notice of, ^ 101, j). 703, n. 96 
Opinioii ovidfuice as to, weight of, § 572, p. 421, 
11. 81 

Rclevan(‘y of (^vi<l<uice as to on question of value, 
Pcrsonal i>rop(*rty, § 183, p. 804 
Il<‘al ostat(», § 182, ji. 890 

Rents, 

Parol <u* extrinsic ovideuco, 

Subs(Mpient agrinunenis relating to, § 1006, p. 
1014 

Varying wrlttcMi loase in respoct of, § 919 

Ropairs, 

Admissu»iis by making of subsequont to accident, 
^ 2i)l, p. 1051 
Bxp<‘rt tcstiinony as to, 

Ituilding, ^ p. 326 
MachiiuM\v and appllancos, § 527 
Vt»ss<4s, S 516, p. 332 

Tweas<‘ provisions, parol <‘vidonco as admissible to 
contract or vary provisions as to, § 019 
Parol or extrinsic evitloiice as to judor or con- 
texnporuiu*ous collattn-al agroements, § 1003, 
p. m\ 

Repayment of postage, presumptions, mailing of let- 
ter, S 136, i). 783 
Repoal, 

<)rdlnanc<‘s, Jududal notl<'e of, § 27 
Presmnptions as to, knowlodgo of, § 132, p. 701 
Repla<‘em<»nt, 

Opinlon evid<*n<'<‘ as to cost of, ordlnary observer, 
« 471, p. 122 

Relevuncy, value of building, S 182, p. 885, n. 6 
Rcplaceinent cost, relevan<*y of evidence as to, per¬ 
sona! i>roperty, § 183, p. 893 
Replevin, parol or extrinsic evidence, Identification of 
proporty rcplevl4‘d, 1(K)7, p. 1020 
Keply, 

Kur(Jen of pnsif, uew matter set up by way of, § 
104. p. 715 

liOtters or t<4cgraius, adxnisslbllity, § 706, p. COO 
Reports, 

Admisslbillty in (*vidence, § 732, p. 642 


Reix)rts—Contlnued, 

Admissions, acquiescence in, § 297, p. 1064 
Hearsay as to, oflSicers or boards, § 194, p. 932 
Representations, 

Parol or extrinsic evidence, supplementing in¬ 
complete writing relating to, § 1013, p. 1036 
Presumptions, tmth of, § 150, p. 843 
Representatives, admissions, authority to represent 
party, § 342 

Reproduced situations, photographs of, admissible, § 
715, p. 624 

Repurchaslng agreement, parol or extrinsic evidence 
as to, sales of realty, § 1003, p. 1005 
Reputation, 

See, also. Character, ante 
Admissibility of evidence as to, § 430 
Age, admissibility to prove, § 227, p. 972 
Anlmals, 

Admissibility on question of notice to owner, 
§ 434 

Relevancy of evidence as to, § 432 
Chastity, admissibility of evidence of specific 
acts, § 436 
Comparisons, § 422 

Credit, relevancy in detennining giving of, § 432 
Death, establishment by, § 227, p. 974 
Bistinctions, § 422 

Family genealogy, inference arising from, § 232, 
p. 982 

Genealogy, proof of facts of, by, § 198 
Hearsay as to, 

Matters of general interest, § 106 
Matters of special or limited interest, § 197 
Historical facts, proof by, § 720 
Issue, admissibility of evidence as to where repu¬ 
tation put in issue, § 431 
Mode of proof of, §§ 433-436, pp. 64-70 
Negative evidence of, § 433 

Negligence, admissibility of evidence as bearing 
on question of, § 432 
Pedigree, proof by, § 232, p. 982 
Place, relevancy of evidence as to, § 432 
I^leadings, admissibility of evidence as to when 
put in issue by pleadings, § 431 
Presumptions as to, § 122 

Coutinuance ofi § 124, p. 739 
Relevancy, 

Admissibility of evidence as to as dependent 
on, § 432 

Evidence as to, admissibility as dependent 
on, § 430 

Rumor, proof by, § 435 

Skill, admissibility of evidence in regard to, J 
432 

Specific acts, proof by, § 436 
Suflficiency of evidence to establish, single wit- 
ness, § 1043 

Time to which evidence of relates, limitation as 
to, § 434 

Requisitions, admissibility in evidence, § 732, p. 642 
Rescission, 

Letters, admissibility and question of, § 703, p. 
604 

Parol or extrinsic evidence as to, § 064 
Rule, application to, § 012 

Resemblance, oplnion evidence as to, §§ 515, 516, pp. 
20S-214 
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B.6S 0rvsLtioiiS| 

Beeds, parol evidence as admissible to vary or 
contradict, § 916, p. 839 

Leases, parol evidence as admissible to show, § 
919 

Parol or extrinsic evidence, sales of realty, col- 
lateral agreement, § 1003, p. 1005 
Parol reservations varying contract of sale, ad- 
missibility, § 910, p. 834 
Res gestae, §§ 403-421, pp. 19-65 

Accompanying acts or statements, §§ 410-421, pp. 
2^5 

Ooincidence in point of time, § 411, p. 30 
Contemporaneous nature, § 411, p. 29 
Explanatory character, § 416 
Expressions of opinion, § 421 
Form of statement, § 415 
Persons dolng or making, § 410, p. 24 
Place of, § 414 

Time of, §§ 411-413, pp. 29-41 
Admissions, 

Statements by agents, § 345 
Term extended to cover, § 403, p. 20 
Adverse party, statements made in presence of, § 
403, p. 23 
Agent, 

Admissions of, § 403, p. 20 
Spontaneous utterances by as admissible, § 
410, p. 26 

Alienation of aflPections, attendant acts or decla- 
rations as admissible as part of, § 411, p. 33 
Animals, acts of, § 411, p. 35 
Antecedent acts or statements, § 412 
Assault and battery, attendant acts or declara- 
tions as admissible in action for, § 411, p. 33 
Attendant circumstances, § 409 
Attomeys, declarations respecting reasons for 
suing out writ as admissible as part of, § 

410, p. 28, n. 76 
Book entries, 

Admissibility as part of, § 683, p. 555 
Necessity of being in nature of, § 690 
Bystanders, declarations of as admissible, | 410, 
p. 25 

Oivil cases, rule as applying in, § 403, p. 22 
Ooincidence in point of time of act or declara- 
tion, § 411, p. 30 

Competency of person making declarations as 
afiPecting admissibility, § 410, p. 25 
Contemporaneous connection, spontaneity as sub¬ 
stitute for requirement of, § 417, p. 47 
Contemporaneous nature of act or statement, § 

411, p. 29 
Oontracts, 

Antecedent statements made in course of 
negotiations as admissible, § 412 
Attendant circumstances as admissible to 
Show execution, § 411, p. 32 
Oonveyances, attendant matters as admissible as 
part of, § 411, p. 32 

Crimina! cases, rule as applying in, § 403, p. 23 
Deceased persons, declarations of as admissible 
as part of, § 410, p. 25 

Declarations against interest, dlstingulshed, § 217 
Deflned, § 403, p. 19 


Res gestae—Continued, 

Deliberation, declarations exduding idea of, § 
403, p. 19 

Discretion of court, 

Admissibility as, § 403, p. 22 
Connection of declaration or act with main 
fact, § 416 

Duress, statements made under, § 419, p. 53 
Elicitation of statement by questions, § 419, p. 
53 

Employees, spontaneous utterances by as admissi¬ 
ble, § 410, p. 26 

Explanatory acts or declarations, § 416 
Equivocalness, main or principal fact, § 407 
Extended application given term, § 403, p. 19 
Fabrication, declarations, exduding idea of, § 
403, p. 19 

False imprisonment, attendant acts and dedara- 
tions as admissible as part of, § 411, p. 33 
Form of statement, § 415 

Fraud, acts and declarations at time of transac- 
tion as admissible, § 411, p. 32, n. 97 
Gifts, prior dedarations of donor as part of, § 
412, n. 13 

Illustrative dedaration, § 415 
Immediate spur of transaction, statements or acts 
under, § 417, p. 46, n. 42 
Letters, 

Admission as part of, § 703, p. 602 
Forming part of, § 415, n. 34 
liibel and slander, attendant acts or declarations 
as admissible in action for, § 411, p. 34 
Main or principal fact, admissibility of as essen- 
tial, § 406 

Main or principal fact, 

Circumstances attendant on, § 409 
Duration of, § 408 
Equivocalness, § 407 
Bxtent of, § 408 

Necessity that statements relate to, § 404 
Relation of statements to, § 404 
Relevancy of, § 406 

Malpractice, declarations of physician at time of 
treatment as admissible, § 411, p. 31, n. 97 
Marriage, conduct and dedarations of cohabiting 
parties as admissible, § 411, p. 32, n. 97 
Memoranda, admissibility as part of, § 696, p. 587 
Memorandum forming part of, § 415, n. 34 
Mental condition of declarant at time of making 
statement as afiPecting admissibility, § 410, p. 
25 

Mental state, statements indicative of, § 403, p. 20 
Narrative statements, past transactions, § 413, p. 
36; § 420 

Narratives of past events, declarations of agents 
or employees, § 410, p. 27 
Nature of doctrine, § 403, pp. 19-23 
Nervous excitement rendering utterance admis¬ 
sible as part of, § 410, p. 25, n. 64 
Opinion statements, § 421 

Participation in transaction by person making 
dedaration or statement, § 410, p. 24. 

Persona! injuries, attendant acts or declarations 
as admissible in action for, § 411, p. 34 
Personal injury actions, employee*s statement im- 
mediately after infliction of injury as admis¬ 
sible as part of, § 410, p. 29 
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Bes gestae—Continued, 

Physicians, 

Opinions or conclusions stated while examin- 
ing patients, § 421 

Stateinents to as admissible as part of § 
403, p. 21, n. 45 

Place of act or statement, § 414 
Possessioii, declarations admissible as part of, § 
247, p. 000 

Preliminary antecedent facts or statements, § 412 
Proparatory antecedent facts or statements, § 412 
Present pain, complaints as to immediately after 
accident as part of, § 413, p. 39 
Principal and agent, declarations of agent with 
reference to fact of representing principal, § 
410, p. 29 

Prior disoomieeted declarations of facts, § 412 
Proteaii signillcance, term described as of, § 403, 
p. 19 

Beports, statements respecting by one having no 
porsonal kiiowlcdge thereof as not part of, § 
410, p. 24, n. ()0 

Sales, nmtt(M's attendant upon as admissible as 
part of, § 411, p. 32 

Scope of authority, declarations of agents as re- 
qulred to l>e within, § 410, p. 28 
Sccret iutmit tis not part of, § 411, p. 32, n. 99 
Self-serving <l<»clarations, § 417, p. 47 

Conslituting part of, adnilssibillty, § 21G, p. 

om 

Snbse(iu<»ut dt^clarations, § 413, p. 37 
Spoiituneity, §§ 417-120, pp. 45-54 

Ag<4its or ernploycK^s’ nttorances, § 410, p. 26 
Burden of showiug, § 418 
Circuinslancius of statement as clement for 
<*on.sld<*ration, § 419, p. 02 
Condit ion of (l(K*lurant as of importance in 
d<4(‘rinlning, § 419, p. 51 
Ctmscionsuess of api)roaehiiig doath as snp- 
plyiag <4<mient of, § 417, p. 40, n. 42 
Beatu of declarant soon after making state- 
imait as element for coiisideratiou, § 419, 
p, 52 

Beterminution as to, § 418 
Kleimaits for consideration, as to, § 419, pp. 
49-53 

Klieitation of stat(‘ment by qiicstions, § 419, 
I». 53 

Kxclamatlous, § 417, p. 46, n. 42 
Intluenci» of iaterv(*ning oc^curreuces, § 419, 
p, 52 

Justitleatloii for admission of tcstimony on 
groand of, § 417, p. 46 
Narratlve Ktat<*meiits, § 420 
Natun» of statements as element for con¬ 
siderat i<in, § 419, p. 52 
N<H*esslty of, § 417, pp. 45-48 
Self-sta*ving <l<K*luratious, § 419, p. 52 
T(‘st of, § 417, p. 46 

Timc^ of act or declaratlon as determinative 
of <|ii<^stion, § 419, p. 49 
Spontun<H)ns d(»clarati(ms, § 403, p. 19 
Mui<*id(* note, § *103, p, 20, n. ii5 
Wurromuling clrcumstances <*()nstituting part of, 
showlng as to, § 410, p. 24, n. 79 
Telegrams, § 703, j). 602 


Res gestae—Contimied, 

Test of admissibility of evidence as part of, § 403, 

p. 21 

Tbings left undone, term as including, § 403, p. 20 
Time of act or statement, §§ 411—413, pp. 29-41 
Antecedent acts or statements, § 412 
Spontaneity as determinable by, § 419, p. 49 
Subsequent acts or statements, § 413, pp. 36- 
41 

Torts, matters occurring at time of commission 
as admissible as part of, § 411, p. 33 
Trusts, declarations at time of making as admis¬ 
sible to establish, § 411, p. 31, n. 97 
Unidentified persons, statements by as admissi¬ 
ble, § 410, p. 25, n. 68 

Unsworn statements, rule applied to let In evi¬ 
dence, § 403, p. 20 

Wbispered statements, § 419, p. 53 
Witnesses, statement by person not testifying as 
witness as admissible, § 410, p. 25 
Witnessing act or fact concerning which declara- 
tion was made as essential, § 410, p. 24 
Written statements as part of, § 415 
Residence, 

CJonclusion of witness as to, admissibility, § 453, 
p. 91 

Judicial notice, Corporation, § 90 
Presumptions, continuance of, § 124, p. 730 
Public oflacers, judicial notice as to, § 37, p. 595 
Reputation, establisbment by, § 232, p. 982 
Residential property, judicial notice, value, § 101, p. 
704, n, 98 

Residential purposes, market value of real estate for, 
relevancy, § 182, p. 884 
Res inter alios acta, 

Book entries, tbird persons making, § 602 
Bxclusion of evidence, § 577 
Multiplying issues, § 576 
Relevancy, § 577 

Besponsibility for acts or words of others, § 676 
Rule relating to, § 576 

Res judicata, judicial notice, application of rule of, 

§ 50, p. 626 

Resolutions, presumptions, knowledge of, § 132, p. 
760 

Restaurant bnsiness, judicial notice, § 29, p. 552 
Results, opinion evidence as to, admissibility, § 471, 
p, 125 

Retail bnsiness, judicial notice, § 29, p. 652 

Retired federal judges, judicial notice in respect of, 

§ 48, p. 614 

Betorts, extrinsic evidence as admissible to Show 
meaning of term, § 962, p. 927 
Retraxit, presumptions, regularity of entry, § 145, p. 
797 

Returned for repairs, parol or extrinsic evidence as 
admissible to show meaning, § 962, p. 925 
Beturns, 

Admissibility in evidence, § 633, p. 484 
Execution, parol evidence as admissible to attack, 

§ 870, p. 802 

Presumptions, regularity of oflBlcial action of 
making of, § 146, p. 826 

Secondary evidence as to, loss or destruction' aii 
ground for admission, § 827 

Revenue, judicial notice, facts relating to, § 54, pp. 
632-635 
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Bevenue officers, presumptions, regularity of election 
or appointment, § 138 

Revolving door, estimates as to speed of, admlssibil- 
ity, I 499, p. 155 

Ridge or blll, parol or extrinsic evidence, admisslbll- 
Ity to Show meaning of term, § 962, p. 925 
Bigbt of way clearing, extrinsic evidence as admis- 
sible to Show meaning of term, § 962, p. 927 
Higbts of way, anclent documents, admissibility to 
prove existence of, § 745 

Ripsaws, expert testimony, management and opera- 
tion of, § 533, p. 236 
Hisks, 

Insurance companies, judlcial notice as to risks 
acceptable, § 29, p. 571 

Parol or extrinsic evidence, supplementing in¬ 
complete writing relating to, § 1013, p. 103& 

Rivers, 

Judlcial notice, § 33, p. 577 

Reference to determine navigable character, 
§ 12, p. 517 

Parol or extrinsic evidence, as admissible to Show 
meaning, § 962, p. 923 

Road improvement districts, judlcial notice, bound- 
aries of, § 33, p. 585 
Roadbeds, 

Defects, relevancy of evidence as to, § 598 
Railroads, expert testimony as to condition of, § 
544, p. 274 

Roads, Judlcial notice, matters relating to, § 94 
Rodeo parades, judicii notice in respect of, § 83 
Roentgenologist, opinion evidence, conflict with testi¬ 
mony of physician, § 572, p. 420, n. 78 
RoUer coasters, judlcial notice of, § 83 
Rolling stock, railroads, expert testimony as to con¬ 
dition of, § 644, p. 274 

Roman Catholic church, judlcial notice of, § 93, n. 70 
Roof slab, extrinsic evidence as admissible to Show 
meaning of term, § 962, p. 927 
Royalties, 

Expert testimony, value of, § 545, p. 295, n. 28 
Extrinsic evidence as admissible to Show mean¬ 
ing, § 962, p. 927 

Judlcial notice, oil and gas industry, § 29, p. 656 
Rugs, expert testimony, value of, § 546, p. 312 
Rule or extrinsic evidence, contradiction of docu- 
ment, rule stated, § 851, p. 784 
Rules and regulations, judlcial notice of, administra¬ 
tive rules and regulations, § 39, pp. 599-602 
Rules of evidence, 

Construction of; § 158 
Defined, § 2 
Governing law, § 5 
Purpose of, § 158 

Rules of practice, judlcial notice, § 49 
Rumors, 

Death, establishment by, § 227, p. 974 
Opinion evidence, qualiflcation of witness not es- 
tablished by, § 458, p. 98, n. 65 
Relevancy of, § 198 
Reputation as proved by, § 435 
Rupture, opinion evidence as to, § 513, p. 194 
Rural conditions, judlcial notice of, § 95, pp. 692-696 
Sabbath, judlcial notice, working on, § 28, p. 545 
Safe deposit boxes, judlcial notice, uses made of % 
29, p. 561 ’ ® 


Safety, 

Expert testimony as to, manufacturing, § 530, p 
231 

Opinion evidence on question of, admissibility § 
448, p. 83 

Sailing time, parol evidence, admissibility to estab- 
lish, § 792, p. 724 

Salaries, judlcial notice, judges, § 48, p. 613 
Sales, 

Conditions precedent to contracts of, parol evi¬ 
dence as admissible to show, § 038 
Eeclarations showing, admissibility, § 261 
Future contingency, parol evidence as admissible 
to Show execution of contract on, § 938 
Judlcial notice, 

Automobiles, § 81, p. 676 
Contracts of, § 28, p. 544 

Opinion evidence, statements of fact as to as 
admissible, § 465 
Parol or extrinsic evidence, 

Admissibility to Show, § 800 
Collateral agreements respecting sales of, 
Personalty, § 1003, p. 998 
Realty, § 1003, p. 1004 

Conditions precedent to contracts of, admis¬ 
sibility to Show, § 938 

Entire agreement not expressed in contract 
for, § 1013, p. 1034 

Praud in connection with contracts of, § 979 
p. 949 

Identification of property covered by con¬ 
tracts of, § 1007, p. 1018 
Mistakes in contracts of, § 978, p. 940 
Rule, 

Application to contracts of, § 910, pp. 
830-^34 

Consideration for contract of, § 952, p. 
883 

Subsoquent agreements relating to contracts 
for, § 1006, p. 1012 

Real property, relevancy on question of value, § 
182, p. 885 

Res gestae, attendant matters as admissible as 
part of, § 411, p. 32 

Sales records, admissibility in evidence, § 732, p. 646 
Salesmen, 

Judlcial notice in respect of, § 29, p. 553 
Memoranda, recital of value in, § 696, p. 587, n. 2 
Samples, demonstrative or real evidence, admissibil¬ 
ity as, § 607 

Sanction, parol or extrinsic evidence, admissibility to 
Show meaning, § 962, p. 923 

San Diego Mission, judicial notice as not being state 
institution, § 34, n. 3 
Sanity, 

Expert testimony as to, § 535 
Opinion evidence as to, § 507, p. 172 
Foundation, § 547 

Predicate for admission of opinion evidence as to, 

§ 507, p. 173 

Presumptions as to, § 147 

Continuance of condition of, § 124, p. 739 
Satisfaction, parol or extrinsic evidence as to, col¬ 
lateral agreement, § 1003, p. 989 
Satisfaction of judgment, parol or extrinsic evidence, 
admissibility on question of, § 874 
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Satisfactory bond of the full amount of the contract 
parol or extrinsic evidence as admissible to show 
meaning of term, § 9G2, p. 923 
SatisfactoiT demonstration, parol or extrinsic evi¬ 
dence as admissible to show meaning of term, § 
962, p. 925 

Satisfactory evidence, 

Defined, § 1016, p. 1042 

Presumptions arising from fallure to produce, § 
156, p. 850 

Savannah niarket, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 923 
Savings banks, judicial notice, powers and functions, 
§ 29, p. 560,11. 5 

Saw timber, extrinsic evidence as admissible to show 
meaning, § 962, p. 927 

Sawed-off shotgiins, judicial notice of, § 81, p. 671, n. 
60 

Sawinills, book entries, admissibility of entrles by 
keopcrs of, § 683, p. 555 
Scalc bilis, 

Admissibility, § 732, p. 642 
I^est ovidonco, § 792, p. 724 
Scale tick(‘ts, 

Adinxssil)ility, § 732, p. 642 
Curriors, § 732, p. 645 

Memoranda, admissibility as, § 696, p. 586, n. 2 
Scliedule of rates, oarricrs, judicial notice as to, § 29, 
p. 56fJ 

School and sehool districts, 

Judicial notice. 

Populat ion of district, § 98 
Sch<H»l matt('rs, S 96 

School iKxards, parol (»vidonco, admissibility to prove 
aets and pro<*<*edings of, § 810, p. 744 
School bus(\s, judicial notice as to, § 96 
School district warrants, admissibility in evidence, § 
732, p. <lt3, n. 62 

School districts, parol or extrinsic evidence, contra- 
di<*ti<»n or varyiiig records by, § 881 
School lamis, lcas<»s, admissibility as oflicial docu- 
ment, 639 

Sch<Kd otlicers, pnssumptions, rcgularity of election or 
app<»intm<‘nt, § i;iS 

School r(»ports, olHciul documents, admissibility as, § 
p. 4\H 

Sch<K»llio\ises, judicial notice, locatlou of, § 33, p. 589 
Schoolmust(‘rs, book entri(»s, admissibility, § 683, p. 
556 

Scient i(l<* books, admissibility, 8 71S 
Scientidc facts, judicial notice of, § 76 
Scient Itic kno\vl4slg(‘, 

Kxpert t<‘stiinouy based ou, 

<^m<*lusiveness, 8 569, p. 399 
<'f)ntn<l in, 8 ^»72, p. 423 
Matters relating to, 8 f>46, pp. 323-4337 
Weiglit <»f, 8 572, p. 422 
ScientItlc ternis, 

Judbdal ludlce (xf, 8 <17 

Ueferem*<» to dl<‘tionaries and cncyclopedias 
for <leduition of, 8 12» P« f>19 
SclentitU* traiulng, opiulon evidence, qnalification of 
skilled witness by, 8 456 
Scintilla of evi<Iene<‘, 

Dellned, 8 191<», I>. 16-12 

Oplnion evidtmce as, § 567, p. 380, n. 70 


Scintilla of evidence—Cbntinued, 

Suflaciency to support verdict or flndings, § 1042, 
p. 1124 

Scire facias, judicial notice, record judicially noticed 
on scire facias to revive judgment, § 50, p. 622 
Scope of authority, res gestae, statements of agents 
as required to be within, § 410, p. 28 
Scrap iron, expert testimony, drop for breaking of, § 
533, p. 235 

Scrapbooks, admissibility, § 717, n. 82 
Screens, judicial notice of, § 81, p. 672 
Scriveners, book entries, admissibility, § 683, p. 656 
Sea letter, extrinsic evidence as admissible to show 
meaning, § 962, p. 927 

Sea level, judicial notice, reference to elevations as 
height above, § 33, p. 580 
Seal, 

Certified coples, public records, § 664 
Foreign records, admissibility of copies certified 
under, § 676 
Judicial notice, 

Corporations or associations, § 91, p. 687 
Courts, § 45 
Government, § 66 
Notary public, § 25 
Judicial records, 

Certification under, § 665, p. 631 
Olerks of sister state, § 670, p. 639 
Justices of the peace, authentication of tran- 
scripts of proceedlngs under, § 665, p. 533 
Official records or documents, admissibility as 
dependent on, § 643, p. 506, n. 82 
Parol or extrinsic evidence, showing adoption of, 
§ 1010 

Patent of public lands, admissibility as requiring, 
§ 658 

Presumptions as to, sister state, § 150, p. 844 
Seal of state, judicial notice of, §§ 38, 66 
bealed Instruments, 

Conditional delivery of, parol evidence as ad¬ 
missible to Show, § 936 

Consi der ation, parol or extrinsic evidence as to, 
§ 949 

Parol or extrinsic evidence, 

Admissibility to show conditional delivery, 
§ 936 

Agency by party exeeuting shown by, § 991, 
p. 966 

Real party in Interest shown by, § 989 
Release or rescission of, § 964 
Rule, consideration, § 949 
Subsequent agreement modifying, § 1006 
Searches and seizures, 

Oompetency, evidence obtained by means of il- 
legal search and seizure, § 187 
Parol evidence, admissibility In respect to seizure 
and sale of property, § 809, p. 740 
Season, parol or extrinsic evidence as admissible 
to Show meaning, § 962, p. 923 
Seasonal employment, judicial notice, coal mining, 
§ 29, p. 554, n. 41 

Seasonal shut downs, judicial notice of, § 63, p. 640 
Seaworthiness, expert testimony as to, § 546, p. 332, 
n. 93 

Secondary evidence, §8 776-^50. pp. 701-784 
See, also, Best evidence, ante 
Ahstracts of title, admissibility of, § 662, n. 63 
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Secondary evidence—Continued, 

Acceptance of original instrument, proof of as 
essential to admisslon, § 836, p. 765 
Accident, destruction of primary evidence by, § 
824 

Accounts, loss or destruction of as ground for 
admission, § 826 

Admissibility of primary evidence, effect of, § 
783 

Admissions, loss of primary evidence as ground 
for admission, § 842, p. 773 
Adoption, loss or destruction of deeds of, § 826 
Adoption proceedings, loss or destruction of rec- 
ord, § 827 
Affidavits, 

Loss or destruction of, § 827 
Affidavits, 

Proof of loss, destruction, or inaccessibility 
of primary evidence by, § 840 
Ancient documents, 

Admissibility to prove contents, § 746, p. 
664 

Proof of execution as essential, § 836, p. 766 
Arbitration and award, copies of agreement to 
submit to excluded as, § 814 
Assignments, loss or destruction of as grounds 
for admission, § 826 

Attachment, loss or destruction as ground for 
admission, § 827 

Attomey of record, notice to produce primary evi¬ 
dence given to, § 846 

Bail, loss or destruction as ground for admission, 

§ 827 

Basis for admitting, § 822, n. 64 
Basis for introduction of, § 835 
Bible entry, competency as required to be shown 
before admission, § 835, n. 35 
Bilis of excbange, loss or destruction of as 
grounds for admission, § 826 
Bilis of lading, copies excluded as, § 814 
Bilis of sale, loss or destruction of as grounds 
for admission, § 826 
Bonds, 

Copies excluded as, § 814 
Loss or destruction of, § 826 
Books of account, § 683, p. 554 
Copies excluded as, § 814 
Loss or destruction of as ground for ad¬ 
mission, § 826 

Burden of proof, foundation *for admission of, § 
838 

Oertificates, loss or destruction of, § 826 
Gbecks, loss or destruction of as grounds for 
admission, § 826 

Conditional production of primary evidence on 
demand as ground for admission, § 832 
Oonfession of crime, loss or destruction of as 
ground for admission, § 826 
Contracts, 

Copies ex(^uded as, § 814 
Loss or destruction of, § 826 
Copies secondary to original writlng, §§ 813-821, 
pp. 745-751 

Limitation of rule, §§ 818-820, pp. 748, 749 
Production of, § 784 

Proof of correctness of as essential to ad¬ 
mission, § 850 


Secondary evidence—Continued, 

Corporate books and records, 

Loss or destruction of as ground for ad¬ 
mission, § 826 

Proof of grounds for admission as essential, 
§ 837 

Correctness of copy, proof of as essential to 
admission, § 850 

County commissioner, loss or destruction of pro¬ 
ceedings of, § 827 

Oustody of court, primary evidence in as ground 
for admission, § 829 
Deeds, 

Copies of, § 814 

Loss or destruction as grounds for admission, 
§ 826 

Record of, § 641 

Defective instruments, certified copy of record 
of, § 660, p. 526 
Deflned, § 776 
Degrees of, § 784 

Delivery of original instrument, proof of as 
essential to admission, § 836, p. 765 
Demand, refusal to produce primary evidence on 
demand as ground for admission, § 832 
Deposit slips, copies excluded as, § 814 
Destruction of evidence as not dispensing with 
necessity, § 153 

Destruction of primary evidence as ground for 
admission, §§ 823-827, pp. 751-757 
Affidavit as sufficient proof, § 840 
Character of document, § 842, p. 775 
Denial of existence or contents, § 842, p. 
775 

Diligence in search for missing document, 
§ 842, p. 774 
Discretion of court 

As to proof of, § 842, p. 772 
Diligence in search for missing document, 
§ 842, p. 774 

Importance of document, § 842, p. 775 
Jury question as to, § 842, p. 772 
Mode of proof of, § 840 
Oath of person as sufficient proof of, § 842, 
p. 773 

Party against whom evidence offered, § 825 
, Place of search for missing documents, § 
842, p. 776 

Preliminary proof of, § 840 

Sufficiency of evidence, § 842, p. 772 
Presumptions as to, § 838 
Proof of, § 837 
Mode, § 840 

Oath of person as sufficient, § 842, p. 
773 

Order of proof, § 840 
Persons making proof, § 830 
Sufficiency of evidence, § 842, p. 771 
Public records and documents, § 827 
Search for missing document, § 842, p. 773 
Search for missing records, § 842, p. 776 
Sufficiency of evidence as to, § 842 
Value of document, § 842, p. 775 
Destruction of records as grounds for admission, 
Admissibility of evidence as to, § 841 
Proof of, admissibility of evidence, § 841 
Diagrams, copies excluded as, § 814 
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Secondary evidence—Continued, 

Discretion of court, 

Loss or destruction of primary evidence as 
ground for admission, § 842, p. 772 
Diligoiice in search for missing docu- 
lueut, § 842, p. 774 

Notice to produce primary evidence, proof 
of Service, § 848 

Pocket eiitries, loss or destruction of, § 827 
Drtifts, loss or destruction of as grounds for 
admission, § 828 
Exclusioii on ground of, § 780 
Execiition, loss or destruction of, § 827 
Exe<*ution of origiiuil iustrument, proof of as 
essent ia l to admission, § 836 
Existence of original Instruments, proof of as 
essent ial to admission, § 836, pp. 763-766 
Failure of adverse party to produce primary 
cviden<‘e oii notice, admissibility on grounds 
of, {5 S32 

Family lUl)le, copies of entries in excluded as, § 
814 

Field l)ooks, loss or destruction of, § 827 
Fiimmdal reporta copies of excluded as, § 814 
Former evUli*iice of, § ii84, p. 1188 
P\)riner existeiicc of instimment, proof of as 
essent ial to admission, § 836, p. 704 
Foundation for admission, § 822 
Hurden of i)roof as to, § 838 
Fraud, 

Notl<‘e to produce primary evidence obtained 
by, 8 844, p. 778 

l»oss<‘ssion of i)riniary evidence obtained by 
as ground for admission, § 830 
Genuint‘n(»ss of original iustrument, pi-oof of as 
i»ss(‘ntial (o admission, ^ a‘i6, pp. 703-766 
"‘CJraiid lisl,” of taxal»lo iuhabitants, loss or 
destruction of, § 827 
CJrants, copies of, S 814 

Clrounds for a<lmission of, §§ 822-834, pp. 751- 
T(>3 

Purdiui of proof, § 838 
llearsay (‘vldenco as sutiicicnt to establisb, § 
811 

Mode of proof, § 840 
Order of proof, § 840 
Pn*sumptlous, § 838 
i*rnor, 

Admissibility of evidence, § 841 
As (‘s.seutial, 837-842, pp. 705-777 
Mode, S 840 
Order of proof, S 840 
Ptu*s<»ns luaking i)roof, § 839 
Sutlieitmcy of evidence, § 842, pp. 771- 
777 

Rutn<4en<*y of evidence as to, § 842, pp. 771- 
777 

Ouariintl(‘s, loss or dt^struction of as grounds for 
admission, S 826 
Ileursay, 

Admissi!dlity a.s, § 78^1 
CJrotinds for admission as establislied by, § 
841 

Hotel re<*ords, <‘t)pU‘S ox<‘luded as, § 814 
Impo.ssiidllty tt> oi>tain otlier evidence, admis- 
slldllty ia ease of, § 204 


Secondary evidence—Continued, 

Inaccessibility of primary evidence as ground 
for admission, §§ 828-831, pp. 757-760 
Affidavit as sufficient proof of, § 840 
Custody of court, primary evidence in, § 829 
Foreign court or govemment having custody 
of primary evidence, § 831 
Fraud, possession of primary evidence ob¬ 
tained by, § 830 

Inconvenience as sufficient, § 828 

Mode of proof proving, § 840 

Negligence as affecting, § 828 

Preliminary proof of, § 840 

Primary evidence out of jurisdiction, § 831 

Proof of, § 837 

Mode of proof, § 840 
Persons making proof, § 839 
Third persons, primary evidence beld by, § 
830 

Insurance, loss or destruction of policies as 
ground for admission, § 826 
Inventories, loss or destruction of as ground for 
admission, § 826 
Invoices, 

Copies excluded as, § 814 
Loss or destruction of as ground for ad¬ 
mission, § 826 
Judgments or decrees, 

Copies excluded as, § 814 
Loss or destruction of, § 827 
Judicial records or documents, 

Loss or destruction of, § 827 

Admissibility of evidence as to, § 841 
Jurisdiction, primary evidence out of as ground 
for admission, § 831 
Jury questions, 

Existence, executlon, or genuineness of origi¬ 
nal iustrument, § 836, p. 765 
Loss or destruction of primary evidence as 
ground for admission, § 842, p. 772 
Kinds of, § 784 

Land office record, loss or destruction of, § 827 

Law reports as, § 722 

Leases, loss or destruction of, § 826 

Letterpress copies, § 816 

Lettcrs, 

Copies excluded as, § 814 
Loss or destruction of, § 826 
Proof of receipt of original as essential to 
admission, § 836, p. 765, n. 41 
Licenses, loss or destruction of as ground for 
admission, § 826 

Loss or destruction of primary evidence, §§ 823- 
827, pp. 751-757 

Affidavit as sufficient proof, § 840 
Oertificate of custodian as competent to 
prove loss, § 840 

Character of docuinent, § 842, p. 775 
Denial of existence or contents of, § 842, p. 
775 

Diligence in search for missing document, § 
842, p. 774 

Discretion of court, § 842, p. 772 

Degree of diligence in search for lost 
document, § 842, p. 774 
Importance of tiocument, § 842, p. 775 
Jury question as to, § 842, p. 772 
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Secondary evidence—Continued, 

Loss or destm<rt:ion of primary evidence—Confd, 
Lapse of time as alfecting proof of, § 842, p. 
773 

Mode of proof of, § 840 
Oath of person as sufficient proof of, § 842, p. 
773 

Place of search for document, § 842, p. 776 
Preliminary proof of, § 840 

Sufficiency of evidence, § 842, p. 772 
Preponderance of evidence as essential to 
Show, § 842, p. 771 
Proof of, § 837 

Admissihility of evidence, § 841 
Lapse of time as affecting, § 842, p. 773 
Mode, § 840 

Oath of person as sufficient, § 842, p. 773 
Order of proof, § 840 
Persons making, § 839 
Sufficiency of evidence, § 842, p. 771 
Public records and documents, § 827 
Search for missing document, § 842, pp. 773, 
776 

Sufficiency of evidence as to, § 842, p. 771 
Value of document, % 842, p. 775 
Manifests of vessels, copies excluded as, § 814 
Maps, 

Ck>pies excluded as, § 814 
Loss or destruction of, § 826 
Predicate for admission of, § 835, n. 35 
Marriage records, loss or destruction as ground 
for admission, § 827 

Memoranda, loss or destruction of, § 826 
Memorandum, admissibility, § 786 
Mistake, destruction of primary evidence as re¬ 
suit of, § 824 
Mortgages, 

Copies of, § 814 
Loss or destruction of, § 826 
Municipal coiporations, loss or destruction of 
minutes of, § 827 

Naturalization, loss or destruction of records of, 
§ 827 

Noncompliance with notice to produce primary 
evidence, admissibility in case of, § 834 
Notice, 

Pailure to produce primary evidence on as 
ground for admission, § 832 
Intentlon to introduce, § 835 
Loss or destruction of, § 826 
Noncompliance with notice to produce pri¬ 
mary evidence as ground for admission, 
§ 834 

Production of primary evidence, §§ 843-849, 
pp. 777-782 

Accuracy in describing document, § 845 
Affidavit in response to, § 843 
Agreement to produce as notice, § 846 
Attorney of record, § 846 
Both parties having copies of lost instru- 
ment, § 844, p. 780 

Lenial of authenticity as dispensing 
with, § 844, p. 778 

Description of document desired, § 845 
Destruction of as di^ensing with notice 
§ 844, p. 778 


Secondary evidence—Continued, 

Notice—Continued, 

Production of primary evidence—Continued, 
Discretion of court, proof of Service, § 
848 

Dispensing with, § 844, p. 778 
Document constituting notice, § 844, p. 
779 

Duplicate Instruments, § 844, p. 779 
Evasion of notice, § 844, p. 779 
Exceptions to rule as to, § 844, p. 777 
Fact question respecting sufficiency, § 
845 

Instruments executed in duplicate, § 844, 
p. 779 

Loss of as dispensing with, § 844, p. 778 
Mutilated paper produced voluntarily, § 
844, p. 780 

Necessity, § 844, pp. 777-778 
Objection to, § 849 
Party to whom given, § 846 
Pleadings embodying, § 845 
Proof of Service of, § 848 
Service of, § 846 
Sufficiency of, § 845 

Third person in possession, § 844, p. 778 
Time for Service, § 847 
TJsefulness as determinative necessity, § 
844, p. 778 

Voluntary production of mutilated paper, 
§ 844, p. 780 
Waiver of, § 849 

Written notice as essential, § 844, p. 
770; § 845 

Objections, notice to produce primary evidGn'*e, 
sufficiency of, § 849 

Ordinances, loss or destruction of as ground for 
admission, § 827 

Original instruments, proof of execution, etc., as 
essential to admission, § 836, pp. 763-766 
Parol evidence, secondary to written evidence. 
Written evidence, post 

Partition, loss or destruction of reports, § 827 
Partnership, loss or destruction of articles of as 
grounds for, § 826 

Permits, loss or destruction of, § 827 
Photographs, § 815 

Admission as, § 709, p. 613 
Plans, copies excluded as, § 814 
Plats, loss or destruction of, § 827 
Pleadings, 

Basis for introduction of as required to be 
laid by allegations of, § 835 
Loss or destruction of, § 827 
Powers of attorney, loss or destruction of, § 826 
Predicate for admission of, § 835 
Preliminaries to admission of, § 835-850, pp. 763- 
784 

Notice to produce primary evidence, §§ 843- 
849, pp. 777-782 

Pro(rf of as to correctness of copy, § 850 
Presumptions, foundation for admission of, § 838 
Primary evidence, admission as substitution for, § 
778 

Private documents, 

Certified copy of, § 660, p. 523 
Proof of execution by, § 739, p. 655 
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Secondary evidence—Continued, 

Private writinffs, loss or destruction of as 
groimds for admission, § 826 
Privilege, failure to produce primary evidence 
privileged from production as ground for ad¬ 
mission, § 832 

Process, loss or destruction of, § 827 
Production of, 

Most satisfactory kind, § 784 
Primary evidence on demand, admissibility in 
case of, § 833 

Promissory notes, loss or destruction of as ground 
for admission, § 826 

Proof of grounds for admission as essential, §§ 
837-842, pp. 766-777 
Persons niaking proof, § 839 
Public documents or records, loss or destruction 
of, admissibility of evidence as to, § 841 
Public lands, sale of, loss or destruction of record, 
§ 827 

Public r(K*ords and documents, § 648 
('-opies of, § (»49 

I^)ss or dt‘struction of as ground for admis¬ 
sion, § 827 

Proof of grounds for admission as essential, 
§ 837 

Purpos(' of rule relating to, § 822, n. 64 
Qualiflod production of primary evidence on de¬ 
mand as ground for admission, § 832 
Bailroad t ickets, loss or destruction of as ground 
for admission, 8 820 
Receipts, 

<^)pies excluded as, 8 fi14 
Loss or d(sstru(*tion of as ground for admis¬ 
sion, § 826 

Rofusal on diunand to produco primary evidence 
as grounds for admission, § 832 
Bostrl<‘ted production of primary evidence on 
<lemand as ground for admission, § 832 
Rotuni, loss or destruction of, § 827 
Sealeil instrumenls, loss or destruction of as 
gnnmds for admission, § 826 
School lM>ard riK^orda, loss or destruction of as 
ground for admission, § 827 
f^herifTs d(H»d, admisslliiiity as, $ 784, n. 82 
Similar ovi<Ienc<*, a<lniission of, 8 1-00, p. 918 
S>ubse(iueiit iirodu<*tion of primary evidence on 
dimmiul as utTectlng adxnissibility, § 833 
tSummoiis, loss or destnictloii of, 8 827 
Siirveys* loss or destruction of, 8 827 
Tax <‘<iU(‘ctors’ rt‘turns, loss or destruction of, § 
827 

Tiix d<'4‘<ls, loss or destruction of as grounds for 
admission, § tS2tJ 

Tax sales, notlce of, loss or destruction, § 827 
Tax warrants. loss or destruction of, § 827 
Telegrams, 8 n. 81 
('oples of, 8 814 
I-ioss or <l<*stru(‘tion of, § 826 
Third persons, 

Notlce to producte primary evidence in pos- 
session of, m^cessity, § 844, p. 778 
Primary evidence bold by as ground for ad¬ 
mission. 8 

Time, SK‘rviee of notl<*e for production of primary 
evidence, 8 847 

Trust de<‘ds, loss or destruction of, § 826 
32 C.J.8.-83 


Secondary evidence—Continued, 

Usual course of business, destruction of writlng 
In, § 824 

Violence, notice to produce primary evidence ob- 
tained by, § 844, p. 778 

Voluntary destruction of primary evidence as 
warranting admission of, § 824 
Vouchers, loss or destruction of as ground for 
admission, § 826 

Waiver, notice to produce primary evidence, § 
849 

Warrant of arrest, loss or destruction of, § 827 

Waybilis, copies of, § 814 

Wills, 

Copies excluded as, § 814 
Loss or destruction of as ground for admis¬ 
sion, § 826 

Writs, loss or destruction of, § 827 
Secondhand articles, similar acts or occurrences, ad¬ 
missibility on issue as to value, § 593, p. 449 
Secret intentions, 

Parol or extrinsic evidence, admissibility as to, § 
960, p. 906 

Res gestae, § 411, p. 32, n. 99 
Secret records, official registers, admissibility, § 637 
Secret societies, records of, admissibility, § 702 
Secretaries, 

Corporations, admissions by, § 355 
Railroad corporations, admissions by, § 357. 
Secretary of state, 

Best evidence mle, application in respect to rec¬ 
ords in office of, § 808 
Judicial notice of, § 37, p. 596 
Records in oflice, § 36, n. 30 
Non judicial records, certification of, sister state, 
§ 673 

Section bands, expert testimony, railroad matters, § 
544, p. 277 

Securities commissioners; presumptions, regularity of 
official acts, § 146, p. 814 
Seeurity, 

Parol or extrinsic evidence, admissibility to Show 
connection with obligation, § 946 
Payment made by note, parol or extrinsic evi¬ 
dence as admlssible to Show meaning, § 962, 
p. 923 

Seed, expert testimony, value of, § 645, p. 312 
Selective Service, presumptions, regularity of official 
acts of exemption board, § 146, p. 811 
Self-contradictory statements, weight of evidence, un- 
controveited evidence, § 1038, p. 1098 
Self-inflicted injury, 

Expert testimony in respect of, § 534, p. 249 
Presumption against, § 135, p. 772, n. 7 
Self-preservation, 

Judicial notice, instinct of, § 80, p. 669, n. 30 
Presumptions as to, § 135, p. 772 
Self-serving corporations, corporate officers, § 216, p. 
958 

Self-serving declaratlons, 

Admissibility, § 216, p. 950 

Admission of declaration against interest, efife<)t 
of, § 216, p. 957 
Admissions, 

Rejections of, § 376 
Right to introduce, 8 375 
Affidavits, § 216, p. 948, n. 31 
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Self-serving declarations—Contimied, 

Agents, statements by, § 216, p. 957 
Attomeys, statements by attorney on behalf of 
Client, § 216, p. 957 
Book entrles, effect of, § 694, p, 584 
Gheck books stubs, § 216, p. 949, n. 31 
Codefendant, § 216, p. 957 

Gross examination, admissibility as affected by 
bringing out of, § 216, p. 952 
Deatb of declarant, effect of, § 216, p. 953 
Deeds, recitals In, § 216, p. 950, n. 31 
Diaries, § 216, p. 919, n. 31 

Direct testimony of tbe same matters, effect of, § 
216, p. 953 

Employees, payments made by, § 216, p. 957 
Extent of rule excludlng, § 216, p. 964 
Financial statement, § 216, p. 949, n. 31 
Guardian and ward, statements by guardian on 
behalf of ward, § 216, p. 957 
Hearsay rule, part of, § 216, p. 952 
Husband and wife, statement by one sponse in 
behalf of other, § 216, p. 957 
Implication of rules excluding, § 216, p. 954 
Injury, statements as to, § 216, p. 956 
InteroflBlce communication, § 216, p. 949, n. 31 
Letters, § 216» p. 949, n. 31; $ 703, p. 602 
Limitation of rule excluding, § 216, p. 954 
Memoranda, § 216, p. 950, n. 31 
Minutes of meeting, § 216, p. 950, n. 31 
Mortgages, recitals in, § 216, p. 950, n. 31 
Newspaper articles, § 216, p. 950, n. 31 
Objection, effect of failure to object, § 216, p. 953 
Pain, statements as to, § 216, p. 966 
Partnership, statements by one partner in behalf 
of others, § 216, p. 957 
Pleading, § 216, p. 950, n. 31 
Principal and surety, statements by principal on 
behalf of surety, § 216, p. 957 
Prlvy, declarations of, § 216, p. 958 
Public officers, 216, § 958 
Rejection of, § 216, p. 948 
Res gestae, § 417, p. 47 

Admissibility of declaration constituting part 
of, § 216, p. 956 

Subsequent declarations as part of, § 413, 
p. 37 

Similar evidence, admissibility of, § 190, p. 918 
Telegrams, § 216, p. 950, n. 31; § 703, p. 602 
Test in determining, § 216, p. 954 
Ticker tape records, § 316, p. 950, n. 31 
Unavailability of better proof as respecting ad¬ 
missibility, § 216, p. 956 
Weight of, § 382, p. 1184 
Wills, recitals In, § 216, p. 960, n. 31 
Sellers, admissions by, competency, § 330 
Semaphore, inferences derived from observation, ad¬ 
missibility, § 489 

Senate documents, Judicial notice of, § 43, p. 607 
Senile dementia, presumptions, permanency of, § 124 
p. 740, n. 98 
Sensations, 

Declarations as to effect of, admissibility, § 251 
Inferences from, admissibility, §§ 485-519, pp. 
144-217 
Sensibilities, 

Judicial notice of, § 80, p. 667 
Presumptions as to, § 147 


Sentimental value, expert testimony, element of value 
§ 545, p. 292, n. 93 

Sentiments, judicial notice, sentiments of human 
beings, § 80, p. 667 
Separation agreements, 

Parol or extrinsic evidence, 

Oollateral agreements respecting, § 1003, p. 
1007 

Rule, application to, § 912 

Sermons, admissions, doctrine of silence or acquies- 
cence as not applying to statements made in 
eourse of sermon, § 295, p. 1062 
Servants, 

Admissions, reports of, § 283, p. 1036 
Pedigree, declarations as to by, § 229 
Service of proeess. 

Bili of exceptions, parol or extrinsic evidence as 
admissible to vary date of acknowledgment 
‘of, § 870, p. 801 

Judicial notice, oflacers appointed for, § 48, p. 615 
Service record, official doeument, admissibility as, § 
638, p. 494, n. 29 
Services, 

Expert testimony, value of, § 545, p. 318 

Qualifications of witnesses as to, § 545, p 
320 

Weight of opinion, § 569, p. 408 
Parol or extrinsic evidence, admissibility on ques- 
tion of compensation for, § 856 
Similar acts or occurrences, admissibility on issue 
as to value, § 593, p. 452 
Yalue, 

Oontract price as evidence of, § 1040, p. 1139 
Judicial notice of, § 101, p, 706 
Relevancy of evidence as to, § 184 
Sessions, courts, judicial notice of, § 47 
Sessions of legislature, judicial notice of, § 43, p. 607 
Set of books, parol or extrinsic evidence as admissible 
to Show meaning of term, § 962, p. 023 
Set-off and counterclaim, 

Burden of proof, § 104, p. 715 

Degree of proof required to establish, § 1023 

Parol or extrinsic evidence, 

Oollateral agi^eements respecting, § 1003, p. 
990 

Establishment of, § 1015 
Settlement, 

Parol or extrinsic evidence as admissible to Show 
meaning, § 962, p. 922 

Presumptions, continuance of, § 124, p. 739 
74 degree gasoline, extrinsic evidence as admissible 
to Show meaning of term, § 962, p. 927 

Sex, 

Demonstrative or real evidence as to, § 609 
Mortality tables, reference to as essential to ad- 
mission and correction of life expectancy, § 

Sewers, opinion evidence, admissibility on question of 
damages resulting from construction, § 447 p. 81 
Sewing machines, 

Expert testimony, owner as qualified to testify to 
value of, § 545, p. 317 
Judicial notice of, § 81, p. 672 
Shamming, opinion evidence as to, admissibility, § 471, 
p. 114 * * 

Shares of stock, 

Presumptions, value of, § 150, p, 841 
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ShftHN <*f 

Uvh*v;in<*y. io valiio of, § 183, p. 901 

Sh»H*p. U*>l\n\o\\y, valu«* of, S 34.1, p. 307. n, 31 

i?hH*p raiMHiJ. notUv of, § 121», p. 550 

♦‘mplnymoat for si‘rvi<*p of clvU proc- 
i.ss’, 't .‘'.31, p. irJH> 

Jtitlioial iintiro ui <»f, § 4S, p. 515 

Prr^niuptaois. ro^^ularity of olootlon or appolnt- 
ao*nt, ^ 1't’' 

Sihoriff'*' 

oNoIoiaM*. $ 732, p. (>43, ii. 08 
Anoiotjf iPn uinooT, jalini^tsiMIlty uw, {f 740, p. 605 

<|HOitrarnt-i. 

<».38. p, 404 

rrohiuiaary pro*»f of atithontU-ity a.s CHSon- 
fiul to UK, S 043, p. 508 

o\iiioa»’i*. aili»is*4iMllty a«, § 784, n. 82 

Bhiftiui;. *»f f»nH»f, ^ 10K p. 712 

ttoaiN, jutlioiut PntOv of. nutomohilos, J 81, 
p. iVti* 

8hiftla« lovoj I. r\porf ff»^tlmouy. oporatlon of, 8 533, 

l>. 20»‘* 

ShiiiCto'., lunrks on na nOmlsslhlo aa, § 

«isr», p 3.14» 

8liip tln0a*r. par* 4 mt o\frl«N0* ovidonoo as admissiblo 
P» in**aid*ii: t*f t»*rm, 8 P« 025 

8Ulps«*‘io * **pto»«, oxtriasio ovidtMicc' as ad- 

nu'‘ 4 M»' ti* iia^aidi»*; of tona, 8 002, p. 027 

Shlpi‘**rir »'VlH*rt fi' foa*>u>. rallnmd muttors, 8 5*14, 
P 278 

8hl{)piPC 20» 0,553 

Shippifffci 'fOr.iid'» pttrni or i‘<trlasi<* ovld('n(*<s oatlr(^ 
at:Mvii»»*or fi-o «Apn* la wrltluir. 8 1013, p. 
to:i3 

8liippia« »a .trMi-fi>*Tr., o\tv\mW ovidanra as adnils- 

-;iMo t*» .ti*AV la* iniJiW. ^ 002, p. 027^ 

Shipi, lApi^rt fi' tiiaoa>, \abM* i»f, 8 545, p, 312 
8hir*'’i 3**sr, 

\iitat . JtahfN, ; V'’*2. p 010 
Ailioi ‘ 00 ' , **5>!r > iti, 5 28.3, p. 1037 
Stilp'*^ ivi0-fT>. puiaa fatli* avliOmn*, 8 «00, p. 080, 


a 82 

Sht<f liUtidK ii:iri"i . JiHU<-lal n<itl<M' fom-fi-nliiK, S iil». 

Sh>»”‘, «'MK-tf !•' Mm-iii). wilm* "fi 8 !>• 'ii- 

ShiHifiinf, *»piaiHO t-i iiloO*'** ;i< tt» anddaatul rlmramT, 
iiilnd 41‘ihtv, ^ irt, p 110 
Slioj» »'a>0i*"*’'" adaii-^sildUty ns, 8 1^*»* !>• 

ShiipU^ok laJt*. , „ 

,\l*'ifja» ti *»f adtai''«niUity tiador, 8 o. 


55 

Hi»tk ♦•«frit- 1 . 

Alluo , uu»0’n 9 0'^'^ P- •'‘•53 

ruou **f part> iiffi^rlaK, 8 «W. 0* 

Ifii-^piral roi* »t<l . iuOai. dMllty uad<‘r, 8 P* 


Sickness, 

Hearsay, sickness of dedarant as affecting ad- 
missibility, § 206 

Inference respecting canse of, admlssibility, § 
494 

Sidewalks, 

Inferences derived from observation of, 8 489 
Judicial notice, matters pertaining to, § 95, p. 
693 

Opinlon evidence, 

Admissibility on question of condition of, 8 
448, p. 83 

As to location of, admissibility, § 471, p. 118 
Presumptions, freedom from obstructions or plt- 
falls, § 150, p. 844 

Sight, presumptions as to, § 160, p. 834, n. 20 
Signals, expert testimony as to, railroads, 8 544, p. 
274 

Signature, 

Admission of but denial of statement, § 282 
Admissions, necessity, 8 284 
Oertified copy of land offlce record, admissibility 
as dependent on, § 658 

Oontracts, parol evidence rule as requiring, § 902 
Genuineness, sufficiency of evidence as to, § 1060, 
n. 79 

Judicial admissions, pleadings, § 303, p. 1077 
Judicial notice, 

Attomeys at law, § 48, p. 616 
Court official, § 48, p. 614 
Judges, 8 48, p. 613 
Public oflicers, § 38 

TiCttcrp, admissibility of unsigned letters, § 703, 
p. 605 

Pliotographic copy of. admissibility on question 
of genuineness, § 714 

Presumptions, genuineness of, § 150, p. 839, n. 45 
fligns, parol or extrinsic evidence, admissibility to 
cxplaln meaning of, § 962, p. 927 
I Silon<*c. 

Admissions by, 8§ 294-297, pp. 1057-1067 
Dotcrmiiiation as to admissibility, § 296 
Kiiowlcdge of party as essential, § 295, P- 
1061 

Tx^tters, 8 297, p. 1065 

Opportunity for reply as essential, § 296, p. 
1061 

Right of speaker to information as essential, 
§ 295, p. 1063 

Significance of failure to reply, § 295, pp- 
1060-1063 ^ ^ 

Statement as required to be made in hearing 
of party, 8 295, p. 1062 
Telograms, 8 297, p. 1065 
TTndcrstanding of statement as essential, § 
295, p. 1063 

Written statement, § 297, pp. 1064^-1067 


}i.s aduilH.sil»lc under, 8 


n:i I 

Mark 1 “ti Jjijufbs **r< 

s» ..ikf 

P»*r-«ui ♦ 

K*4re.h*ug ill*4lm3iun, 8 .. 

Wrnmw , «f»*» adniir aitie nuder, 8 »3-^, u*W^ 
U***k , Ihi.»K eutrieN. eomjHdeucy of, § <iH5, 

p 5»13 

Sh«»%'»4 i, Indu ta) u»»tl»*e of, } HI, p. *»i2 

Hhimw, iudi- iiil ^ ^»3 

HUrM\%duf* utinil»»u eudeiiee to, 8 *)U<, p. wo 


Sillposis, judicial notice of, S “l®ioq _452 

Slmilar acts or occurrences, §| 678-693, pp. 433-462 
Admiasibility of, | 678 
Kxporiments, § 687 

Bimilar acta, 8S 680-682, pp. 435-438 
AnimalR, habita of, § 582 
Artiflcially creating an experunent § 687 
Aural perception, experimenta to show degree of, 
8 588 

Burdon of proof, simUarity of condltions, § 684 
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Similar acts or occurrences—Continued, 

Bystanders, resuit of testimony shown oy, § om 
Capability, § 694 
Collateral issues, 

Experiments raising, § 687 
Trial of, § 578 

Conclusiveness, experiments, § 587 
Condemnation value, proof of value of realty, § 
593, p. 448 . « 

Conditions, experiments to sliow similarity, s 

590 

Contlnuing facts, § 585 

Corroboration by, § 580 

Course of conduct or dealings, § 581 

Deceit, relevancy in actions based on, § 580 

Diseretion of court, 

Admissibility on issue as to value, § 593, p. 
444 

Admission of, § 578 
Experiments, § 587 
Distance, experiments to sbow, § 588 
Eaming capacity, admissibility on issue as to, 
§ 593, p. 452 

Bssential conditions, similarity in, § 584 
Experiments, §§ 586-^92, pp. 440-443 
Admissibility of evidence, § 587 
Bystander as qualified to testify to, § 591 
Mode of proof, § 691 
Object or purpose of, § 588 
Sbowing by, §§ 586-592, pp. 440-443 
Similarity of conditions sbown by, § 690 
Weigbt of, I 592 

Foundation for admissibility, evidence as to value 
of realty, § 593, p. 446 

Fraud, admissibility in action based on, § 580 
Habits, § 582 

Identical conditions as essential, § 590 
Intent, relevancy on question of, § 580 
Bmowledge, relevancy for puipose of sbowing, § 
580 

Manufactured evidence, experiments, § 587 
Market reports, admissibility to Show value of 
personalty, § 593, p. 451 

Market value, admissibility as to personalty with- 
out, § 593, p. 449 
Mode of proof, § 591 
Motive, relevancy on issue of, § 680 
Notice, experiments, § 587 
Offers to purchase, 

Admissibility on issue of value of real prop- 
erty, § 593, p. 444 

Personal property, sbowing of value by, § 
593, p. 451 

Opinion evidence, experiments in support or ex- 
planation of, § 589 

Otber property, admissibility on issue as to 
value, § 593, p. 444 

Permanent nature of fact or condition, § 585 
Personalty, admissibility on issue as to value, 
§ 593, p. 448 

Persons under control of single management, § 
579 

Pertinency, § 583 
Presence at given locality, § 596 
Price lists, admissibility to Show value of per¬ 
sonal property, § 593, p. 461 


SimHar acts or occurrences—Continued, 

Price paid, admissibility to prove value of realty, 
§ 593, p. 444 

Probability, relevancy as bearing on, § 580 
Probative value, § 579 
Habits, § 582 

Quality, experiments to show, § 588 
Realty, admissibility to prove value of, § 593, p. 
444 

Relevancy, §§ 579, 580 

Course of conduct or dealings, § 581 
Rule as to admissibility, § 570 
Secondhand articles, admissibility on issue as to 
value, § 593, p. 449 

Services, admissibility on issue as to value of, 
§ 593, p. 452 

Similarity as essential, value of realty, § 593, p. 
447 

Substantially similar circumstancos, § 584 
Systematic course of conduct, § 581 
Temporary nature of conditions, § 585 
Trade joumals, admissibility to show value of 
personalty, § 593, p. 451 

Value, admissibility on issue as to, § 593, pp. 
444-452 

Visual perception, experiments to show dogree of, 
§ 588 

Voluntary sales, 

Admissibility on issue as to value of per¬ 
sonalty, § 593, p. 450 

Admissibility to prove value of realty, § 503, 
p. 444 

Weight of evidence, experiments, 587, 592 
Similar evidence, 

Admissibility of evidence by reason of admission 
of, § 190, pp. 913-918 

Oorapetency, exclusion of similar evidence as 
rendering inadmissible, S 191 
Simple-mindedness, opinion eviden<‘e as to, § 507, p. 
169 

Sincerity of witnesses, woight of evidenc*e, considera- 
tion of matters bearing on in determining, § 
1031, p. 1071 

Single witness, suflicioncy of evidence by, § 1043 
Sister States, 

Judicial notice, 

Acts of officers of, § 40 
Laws of, § 18 
Sovereignty, § 35, p. 591 
Rule of common or statutory law in forco in, 
§ 11 

Presumptions, 

Knowlodge of law of, § 132, p. 761 
Law of, § 133, pp. 761-769 
Regularity of judicial proceiHlings, § 145, p. 
795 

Public records and docnments of, autheiiticatiou, 
§§ 667-673, pp. 535-4545 

Size, 

Bstimate of, admissibility, $ 490 
Bxpert testimony as to, anlmais, 8 524 
Sketches, 

Admissibility in evidence, § 730, pp. iJ3ft-640 
Bxpert testimony with reference to, sketch pro- 
duced in courtroom, § 549 

Skidding, judicial notice of, automobiles, § 81, p. 676, 
n. 7 
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Stldmarks, expert testimony, speed at which auto- 
mobllo wiis traveliiig as; evidenced by, § 533, p. 

2 :^ 

Skiing, judlciul notico of, § 83 
Skill. 

Attoiuiiiiit (*ir<‘vmistaii<*os, admissibility to estab- 
lish, § r»pr> 

Kxport t(»stini<>ny as to, modical matters, § 534, p. 

Jiidioial iioti<’o, mattors of, § 71 
Ilt»putation. admissibility of evidence in regard 
to, 8 4;n! 

Skillod wltnoss, 

Inforoncos, statonionts of, §§ 518, 519 

Stating facts ou whioh opinion based, § 519 
Opiiiioii ovi<li*jico, 

Qnalllloatlons, 8 450 

Stat<‘nu*nts of fact, §§ 472-484, pp. 126-144 
SUyllno judlcdal noti<*o of, Shonandoah Nation¬ 

al Tark, S n. 75 
RUuKlor. Libtd or slandor, anto 
Slang. Judi<4al notico, nioaning of, § 67 
SUh'P, opinion ovidoiict* as to ability of person to 
sb‘t‘p, S 513, p. 2tHl, n. 72 

SIo*'piiig <*ar portors, admisslons by, comix^toncy, J} 355 
Bl(a»pb‘ssnoss, <»plidon ovidonoo a« to, admissibility, 
S 471, p. 114 

SUdghs. judbdul noti<*<» of, § 81, p. 672 

Slijrht: i‘Vl<U*n<*4\ m^gativo, sullicionoy to provc, § 1025, 

II. 10 

8nght proiHm<lorau<n‘ of <*Yld<m(‘o, suflioloncy, § 1020, 

r>. 1<150 

SUgtdly pro<'<*ssi*d, oxtrinslc <*vid(‘n<*o as admiasible to 
slunv uioauing of ttTin, ^ t>02, p. 027 
Sllp <»f tongin*. ooucltislv<‘iu*ss of party’s own teati- 
mony anaamting to, ^ KMO, p. 1112. 

Slot maobiiu*^, Jtidioial mduu* of, S 83. 11 . 27. 
SmallpoN, jnditdal mitioo of, § 7i), p, 663, n. 96 
Smnko. jtHlirial im4di*nt to nniuiiig of trains, 

$ 2i», p. 5r»7 

Suowplnws, judioial notbn*of, § 81, p. 6T2 
Sobrloty, 

Iar«»n‘n(*** of, admissibility, $ 490 
Opinion t*vid<*ni‘o as to, |t 508 
Sfirlal «Mistfims. .jtidiolal noti<»<^ <»f, § 82 
So<*lallst party. judloial notlro of, S 61, n. 16 
Soil oomlltl^ms, jiulbdul notiot* of, § 32 
SoUilors am! sallors. t>n‘suiuptlonH, honorablo dis- 
obargi* of dnifttMl s<il<Hor, S 150, p. 843 
Solomn admisslons, pioadlngs, § 301 
SoUclting aKonts, a<lmissions, admi.s,sibillty of stato- 
luont madi* (»ntsido antUoidty, H 351, p. 1124, n. 30 
Sulb-itors. jtidli-lal notlco, unJnvitod vi.sitation of pri¬ 
vat»* hornos by, ii 29, p. 550, u. 7 
Solvfiioy, 

Mxp<*rf tostimony, ostabli.shiaoiit by, § 545, p. 313 

8olVi‘n<\v, 

.ludiolal notloo of. § 86. u. 54 
Kon*ign stato, S 55 
Opinion t*vi<b*i«v us tt>, $ 511 
Pr<*sumptb»ti as t<», ^ 141 
IbdovamTi «‘vblonoa of <iu<‘.stlon of, § 177 

8<»und. 

Inf<*n‘m'»*s ba.s<*(i on, stat<mi(^nt of faots as to, § 

r.O'! 

Oplnbm ovUlomv as to, § 517 
Jiound r<*<*or<Ls. udml.ssibllity, 8 732, p. 647 


Soundness of mind, opinion evidence as to, § 607, p, 
172 

Southern rate book, judicial notice of, § 39, p. 602, n. 
56 

Sovereignty, judicial notice, sister state, § 35, p, 591 
Space, 

Estimate of, admissibility, § 497 
Opinion evidence, 

SuflOiciency of, § 517 

Weight of estimate, § 568, p. 382 

Sparks, 

Locomotives, judicial notice as to, § 29, p. 568 
Opinion evidence, admissibility of statements of 
fact as to locomotive emitting, § 470 
Special agreements, books of account, admissibility 
to prove terms or contents of, § 686, p. 566 
Special defenses, burden of proof, § 104, p. 714 
Special judge, 

Judicial notice of, § 48, p. 614 
Presumptions, regularity of appointment or se- 
lection, § 145, p. 797 

Special judicial proceedings, burden of proof in, § 
109 

Special knowledge, expert testimony, matters involv- 
ing, § 546, pp. 323-337 

Special records and documents, impeachment of, 
parol evidence as admissible for purpose of, §§ 
876-890, pp. 804-810 

Special sessions of legislature, judicial notice in re- 
spect of, § 43, p. 608 

Special tax, parol or extrinsic evidence as admissi¬ 
ble to Show meaning, § 962, p. 926 
Special tribunals, judicial notice by, § 13, p. 521 
Speclfle acts, character or reputation, proof by, § 436 
Specimens, handwritings, comparison of, § 617, pp. 

467-471 

Speculatlon, 

Expert testimony,» 

Questions framed so as to preclude, § 550, p. 
345 

Weight of, § 572, p. 423 
Inferences based on, § 1044, p. 1132 
Opinion evidence. 

As to damages based on, admissibility, § 447, 
p. 79 

Probative force of opinion based on, § 567, p. 
381 

Vierdict or finding resting on, § 1042, p. 1117 
Speed, 

Ability to estimate, admissibility of testimony 
as to, § 503, p. 163 

Circumstantial evidence, establishment by, § 1039, 
p. 1100, n. 17 
Estimate of, 

Admissibility, § 499. pp. 155-160 
Weight of, § 568, p. 385 
Expert testimony as to, 

Locomotives or trains, § 644, p. 274 
Motor vehicles, § 533, p. 237 
Weight of, § 509, p. 410 

Form of statement, estimate of, § 499, p. 166 
Judicial notice, 

Aiitomoblles, § 81, p. 676 
Trains, § 29, p. 668 
Opinion evidence as to, 

Admissibility, § 448, p. 83 
Ordinary ol)®erver, § 471, p. 120 
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Speed—Continued, 

Oplnion evidence as to—Continued, 

Weight of, § 568, p. 384 

Qualification of witness estimating, § 499, p. 157 
Time, estimate of, § 499, p. 158 
Speedometers, Judicial notice of, § 81, p. 676 
Spendthrifts, admissions by, § 315 
Spitting of blood, extrinsic evidence as admissible 
to Show meaning of term, § 962, p. 927 
Spoliation of evidence, presumptions arising from, § 
152 

Spontaneity. Res gestae, ante 
Spontaneous deelarations, res gestae, § 403, p. 19 
Sports, judicial notice, facts relating to, § 83 
Springs, expert testimony, value of, § 545, p. 306 
Sprinkling machine, expert testimony, operation of, 
§ 533, p. 236 

Sprocket wheel, expert testimony, operation of, § 533, 
p. 236 

Spur tracks, judicial notice in respect of, § 29, p. 566, 
n. 74 

Sputum certificate, oflacial document, admisslbility as, 
§ 640, n. 37 

Stamp collecting, judicial notice of, § 83 
Stamping machines, expert testimony, operation of, 

§ 533, p. 236 

Standard encyclopedias, admisslbility, § 718 
Standard life tables, parol evidence, admissibility to 
prove, § 792, p. 723 

Standard 1905, extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 927 
Standard time, judicial notice of, § 100 
Standards, handwritings, comparison, § 617, pp. 467- 
471 

Standing timber, parol or extrinsic evidence, coi- 
lateral agreement reserving on sale of realty, 

§ 1003, p. 1006 

Stare decisis, judicial notice, application of rule of, 

§ 50, p. 626 
States, 

Departmental reports, admisslbility, § 638, p. 
492 

Judicial notice, 

History of, § 59 

Local subdivisions of, § 35, p. 590 

Name, location and boundaries, § 33, p. 580 

Population of, § 98 

Bules and regulations of department, § 39, 

p. 600 

Seal of, § 38 

Name, judicial notice of, § 33, p. 580 
Seal, judicial notice of, § 56 
Treaties between, judicial notice of, § 57 
State auditors, 

Judicial notice of, § 37, p. 596 
Parol or extrinsic evidence, admisslbility to con- 
tradict records of, § 887 

State board, judicial notice, creation of, § 37, p. 597 
State courts, federal records, authentication as es- 
sential to admission of copy, § 666 
State debt-fimding board, presumptions, regularity of 
ofBcial acts, % 146, p. 811 

State docuXnents, judicial notice, reference to, § 12, 
p. 518 

State of mind, presumptions, contlnuance of condi- 
tion of, § 124, p. 739 
State papers, admisslbility, § 627 


State prison, judicial notice, location of, § 33, p. 589 
State records, authentication of copies, proof in fed¬ 
eral court by, § 674 
Statements. Deelarations, ante 
Statements of account, 

Admisslbility in evidence, § 732, p. 642 
Admissions by, § 283, p. 1037 
Station agents, expert testimony, railroad matters, 
§ 544, p. 278 
Statistics, 

Judicial notice, §§ 97-99, pp. 696-099 
Annuity tables, § 99 
Birth statistics, § 97 
Census, § 98 

Common statlstical knowledge, § 97 
Mortality table, § 99 
Population, § 98 
Statute of frands, 

Admissions, documents ineffective by reason of 
operation of statute, § 284 
Parol or extrinsic evidence, 

Effect of statute, § 1013, p. 1030 
Rule as resting on saine principle, § 851, p. 788 
Statutory provisions, 

Amendments, judicial notice of, J 16, p. 528 
Ancient documents, age of document, § 747 
Approval, judicial notice of, 16, p. 529 
•Authentication, private document, § 733, p. 649 
Authority of public oflScers, judicial notice as 
to, § 37, p. 594 

Birth record, admissibility as ofliciul document, 

§ 644 

Book entries, 

Absence of eiitry as proof of negative, § 687 
Amount charged, § 089 
Clerk or employeo making, § 692 
Forin of account, i 685, p. 559 
Mode of proving, entries by ch^rks and third 
persons, § 693, p. 578 
Bnrden of proof, § 108 

Certified copies of public records, mode of aii- 
theiitication, § 664 

Oonclusions of witness respocting, admissibility, 

§ 453, p. 92 

Coroners’ certificates of death, admissibility as 
official document, § 638, p. 497 
Death, record of as prima facie eviden<*e of fact, 

§ 644 

Death certificates, admissibility as olficial rec¬ 
ord, § 638, p. 407 
Deelarations, 

Against interest, 

Admissibility, § 217 
Persons since decoased, § 218 
Genealogy, § 226 
Degree of proof, § 1017 
Dying deelarations, admissibility, § 238 
Former evidence, 

Absence of witness as grounds for admis¬ 
sion, § 393 

Admissibility on siibsequent trial, $ 391 

Handwritings, rule respecting comparison, § 614 
Hearsay, 

Death of declarant as rendering admissible, § 
205 

Bxceptions to rule as to, S 193, p. 927 
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StatTitory provisions—Toiitimiod, 

Ilospital ro<*(ir(ls, 

Compliari<*t‘ as csseiitial to admission, § 728, 

p. 

Pn»hativt‘ foret' of, § 7(>7, p. 688 
Interstate e<»niiueree eommisslon, judicial no- 
ti<H' of onler foreo of law by statute, 

§ :V.», p. 602 
Ju<li<*ial iiotKM*, S 

Aiueia!ni(Mit, ii 1<>, p. 628 

Ant<*eedent «ov(»rnmont, 8 16, p. 632 

Approval. 8 16, p. 620 

Authority of publle oflieers, § 37, p. 594 

Date i»f, S 16, p. .620 

P<»rt‘i>;u e»»untries, 8 21 

Ilistory of h*>:islation, 8 16, p. 532 

Laws of nature, 8 73 

liejjislative resolutions, 8 23 

Mtinieipal <u*{Unanees, 8 27 

Nefrative nverments, 8 16, p. 630 

Other stat(*s. 8 IS 

Private ollieial aets of d<‘iwirtmont of state, 
8 3i 

Private statutes, 8 22 

Proeeihtre established by, 8 40 

PubUe poliey «‘videaeed by, 8 16, p. 530 

Publb* statutes, 8 I«‘*, pp. 626-632 

Pttbtieatiou of. 8 16, p, 620 

PurtHt.se of. 8 It», p. 631 

Ut‘t»eal of. 8 16, p. .620 

IttOes haviiitf fore<* and effeet of statutos, 
8 30, p. 6<»o 
Sist«T stat»**^, 8 is 
Su -*pension, S It», p, 620 
Tf*tTil»»ries, § is 
Jutlteial reeoni i, 

Attthentieataui of. 

Peileral statutes, 8 670, pp, 637-540 
Subjeet matti»r of, 8 <171 
Slster state, ailuussltdlity of uutheuticatod 
eopii's, 8 t»60 

TiUud oftiee eerfiiieates, admissibUity as otllcial 
ilo«‘um*»ut, 8 tslO 

Mt^inoranda. adiaisdou of, 8 606, p. 6S0 
tOtlejal reeunl<. aiul «ioeuiueuls, i>rimu fudo ev- 
libuiee, 8 VtHi, p. tlSl 

Oial tleelaratiiuw, <Ieath of tUndunuit as reuder- 

Ulli a*lmi.v'.ible, 8 2tK6 

Parot or evtrlnsit» <»vld<*nee, sub,s(*(iuent ajtreo- 
m4'«t, ii liKK 

Putent', or «rants, authtuitleated oopies as ad- 
laissible, 8 6.6S 

Pr»«tHinderan<*4* of e\idenee, 8 1017 

Nu«d»**r (tf \vitia»sses as detenninatlvo on, § 
ll»22. p. lOoJ 
!*resuniitttotM. 

<*nnt‘luMi>».niNs, 8 116 

Pailur** or refusal to pjlve evideuce, § lo6, p. 
M7 

Pre'iumptiv«» evltbuiee, 8 UH7 

Prima faeie evidem^e, dtdinitlou of, 8 1617 

Private doetumuics, 

Authentieation, 8 733, J». <140 
Proof ut eveeiitUm, 8 7.’W 
Prlvatt* \vrltit»K^, <‘i*rtide<J eopies of as admissi- 
ble, f <«»6, p. 621 
Pns-edure, Judielat imtUn* of, 8 40 


Statutory provisions—Continued, 

Public policy, judicial notice, § 16, p. 630 
Public records and documents, 

Certifieation rendering admissible, § 651, p. 
515 

•Exempliflcation, § 664 

Publication, judicial notice of, § 16, p. 520 
Purpose, judicial notice of, § 16, p. 631 
Rules having force and effect of, judicial no¬ 
tice taken, § 30, p. 600 

Stenographer’s notes, transcript of, admissibUity, 
§ 652 

Suspension, judicial notice of, § 16, p. 529 ’ 
Unwritten law, judicial notice of, § 20 
Steam railroads, judicial notice as to difPerence be- 
tween Street railroads, § 29, p. 565 
Steam shovels, opinion evidence, admissibility on 
question of safety or danger of, § 448, p. 86 
Steamship tickets, parol evidence rule, application 
to, § 905 

Stenographers, former evidence, proof by notes of, § 
399 

Stenograpbic notes, 

Memoranda, admissibility as, § 696, p. 586, n. 2 
Public record, admissibility as, § 662 
Stenography, judicial notice of, § 29, p. 563 
Stipulations, 

Admissions, concluslveness, § 381, p. 1171 
Authenticated abstract of title, admission pursu- 
ant to, § 662 
Judicial admission, § 307 
Judicial notice, § 13, p. 523 

Pederal trades commission, § 40, n. 67 
Presumptions, judgment or decree as being based 
on, § 145, p. 796 

Stock certificate books, coiporations, admissibility, § 
65)9, p. 594, n. 43 

Stock eertlficates, parol evidence rule, application of, 
8 85)8 

Slock exchanges, judicial notice, § 29, p. 553 
Stock markot crash, judicial notice of, § 63, p. 647, 
n. 99 

Stock of coiporation, 

Conditions procedent to contraet for sale of, parol 
evidence as admissible to show, § 938 
Bxpcrt teatimony, 

Value of, § 545, p. 309 

Owner as qualified to testify to value of, 
§ 545, p. 317 

Opinion evidence as to condition, § 448, p. 83 
Subscription contraet, parol evidence, 

Admissible to vary, 8 911 
Conditions precedent to, § 941 
Valne, olements cousidered in determlning, § 1049, 
p. 1138 

Stock of goods, 

Expert testimony, 

Owner as qualified to testify to value of, § 
545, p. 317 

Value of, § 545, p. 312 
Stockholders, 

Admissions, 

Binding effects on Corporation, § 356 
Joint inlerest as rendering admissions com¬ 
petent, § 318, p. 1098 

Corporate books and records, admissibility as 
against, § 699, p. 595 
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Stockbolders—Oontinued, 

Paro! or extrinslc evidence as admissible to show 
meaning, § 962, p. 923 
Presumptions as to, § 150, p. 831 

Knowledge of constitution, charter, or by- 
laws, § 150, p. 836 

Stockmen, expert testimony, animals, § 524 
Stockyard companies, book entries, third persons mak- 
ing, § 692 

Stockyards, judicial notlce, § 29, p. 553 
Stopping dlstance, automobile, judicial notice of, § 81, 
p. 677, n. 12 
Storage contracts, 

Parol or extrinsic evidence, 

Collateral agreements as to, § 1003, p. 991 
Rule, application to, § 903 

Storage receipts, parol evidence rule, application to, 
§ 926, p. 849 

Stoves, judicial notice of, § 81, p. 672 
Strand, parol or extrinsic evidence as admissible to 
Show meaning, § 962, p. 925 
Strangers, 

Admissions, 

Binding effect of, § 321 
Effect of, § 271 

Straw men, presumptions, good faith of, § 126, n. 56 
Streams, judicial notice, § 33, p. 577 
Street commissioners, presumptions, regularity of of- 
flcial acts, § 146, p. 814 
Street numbers, judicial notice, § 33, p. 585 
Street railroads, 

Admissions, agents for, § 358 
Expert testimony, matters relating to, § 544, pp. 
272-279 

Judicial notice in respect of, § 29, p. 569 
Opinion evidence relating to, 

Skilled witnesses, § 481 
Statements of facts relative to as admissible, 
§470 
Presumptions, 

Continuance of rules for operation of, § 124, 
p. 745 

Regularity of act, § 150, p. 832 
QuaJifications of witness estimating speed of, 

§ 499, p. 158 

Stopping of car, expert testimony as to, § 644. 
p, 279 


Streets, 

Declarations as to location of, admissibility, § 234 
Judicial notice, § 33, p. 585 

Matters pertaining to, § 95, p. 695 
Location, estimate of as admissible, § 503, p. 165 
Opinion evidence, admissibility on question of 
condition of, § 448, p. 83 
Presumptions, continuance of, § 124, p. 745 
Strengtb, 

Presumptions as to, § 150, p. 834, n. 20 

Continuance of condition of, § 124, p. 739 

Strength of materials, expert testimony as to, § 630 
p. 233 


Strength of wlll, opinion evidence as to, admissibilitv 
§ 471, p. 115 

Strong corroborating circumstances, defined, § 1016 
p. 1043 * 

Strong evidence, value, price paid for property, § 1049, 
p. 1136 


Strong fact, prima facie case distinguished, § 1016, 
p. 1042 

Stupidity, opinion evidence as to, § 507, p. 169 
Subagents, admissions, competency, § 350 
Subject matter, public records and documents, § 626 
Subject to mortgage, parol or extrinsic evidence as 
admissible to show meaning of term, § 962, p. 923 
Subject to strikes, extrinsic evidence as admissible to 
Show meaning of term, § 962, p. 027 
Sublease, 

Parol or extrinsic evidence, 

Admissibility to show, § 919 
Collateral agreements re»pecting, § 1003, p. 
994 

Submissions. See, also, Declarations, ante 
Subordinate court, former evidence, admissibility of 
evidence given before, § 386 
Subornation of perjury, admissions by attempt, § 203 
Subscribing witnesses, 

Ancient documents, proof of handwriting as war- 
ranting admission, § 744 
Opinion evidence by, § 507, p. lcS2 
Private documents, proof of oxociition of attested 
Instruments by, § 739, p. 654 

Subscription contracts, parol evidence rule, applica¬ 
tion to, § 911 
Subscriptions, 

Best evidence rule, application of, § 792, p. 718 
Parol or extrinsic evidence, 

Collateral agreement, § 1003, p. 1008 
Entire agreement not expressod in writing, 

§ 1013, p. 1033 

Eraud in eonnection with, § 979, p. 051 
Rule, conditions precedent to, § 941 

Subsequent agreement. Parol or extrinsic evidence, 
ante 

Substantial evidence, 

Defined, § 1016, p. 1043 
Findings supportod by, § 1042, p. 1123 
Memoranda as, § 696, p. 58(J 
Negative evidence as, § 1037, p. 1082 
Verdlct as required to be Kupi)Orted by, § 1042, 
p. 1123 
Substantive law, 

Conclusive presumption as rule of, § 115 
Parol or extrinsic eviden(*e. rule of, § 851, p. 787 
Substantive nature, opinion evidence, § 507, p. 379 
Subways, 

Judicial notice, § 29, p. 503 

Tumstile gates, § 29, p. 503, n. 37 

Succession records, ancient documents, admissibility 
as, § 746, p. 663 

Succession to oflice, judicial notice of, state ollicors. 

§ 37, p. 596 

Successors entitled, admissions, admissibility as 
against, § 322 

Successors in interest, parol or extrinsic evidcuice, rule 
as excluding as applying to, $ 861, p. 792 
Suflaciency of evidence, §§ 1042-1044, i)p. 1116-1133 
Causation, § 1042, p. 1127 
Confiict in, § 1042, p. 1127 
Defined, § 1016, p. 1043 
Errors in as afPecting, § 1042, p. 1127 
Geometrical inconsistency, § 1042, p. 1127, n. 66 
Inconsistencies, effect of, § 1042, p. 1127 ’ 
Inferences from facts, § 1044, pp. 1129-1133 
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Sufficioi^^y <»f ovifU‘u<T—Oontinuod, 

concliisioii testimony consisting of. § 1042. 
p. 1125 

Market vnlu(\ § 1040, p. 1137 

XogntiV4‘ <*hanu‘tt‘r as afr(H*ting, § 1037, p. 1081 

Nntorifty, f? 1043 

Opiiiitai ouostioiis involving, § 517 

Pli.vsi<*al laws, t»‘stiin(>ny opposod to, § 1042, p. 
irjfj 

rn'poia!oraa<M* as snm<‘ioiit, § 1020, pp. 1047-1061 
Qtiantuin § 1(V12, p. 1123 

Uoputati<»n, «‘stahlishimmt of, ^ 1043 
Sciat illa as sutH<*ioat, § 1042, p. 1124 
Siiiglo witiu^ss, 1043 
Sugar. 

Kxpcrl tcstiaiuuy. valuo of, § 545, p. 312 
Wartinu* of contnd of sales anci consiimption of, 
jutlU*ial uofices as to, ^ 02, j). (>41 
Snggcstioiis, jthlicial notice, $ 13, p. 522 
Siilcitlc. 

('Irciimstantial ovidences establishmoiit by, § 1030, 
p. 1103. n. 27 

Jialicial uoticc in rcsp(‘ct of, § 70, p. 004, n. 00 
<>pini*»n 4*\idonee rcspec^tliig contomplatiou of, § 

OHI 

Vresumptinns as to, § i:i,5, p. 773 

Tliroat «if as not de.stroying presumption of 
sauity, S 147 

SttioUle ros gostuis ndmls.slhility as part of, § 403, 
p. 20, n. :?r» 

Suit cases, judiclal noticc* of, i| 81, p. 071, n. 00 
Siutablo. jtsjrol «ir cxtriasic evldenca as admlsslble to 
show mcuniiig of, fi 002, p. 023 
Sidienness, opiniiai 4*vld«*n<M* relatliig to, fi 400 
Sumntary, <’4*r(ifit‘d <*opies, public records, f| OtW, n. 82 
Smitrnary pnicccdiugs, dcgrcM* of [jroof rcMinlrocl, f} 1023 
Stnuiticr resort» jndicial notl<‘c», growth of, fj 05, p. 004, 
n. 05 
Sitininons, 

.Ttalicial uoticc 4»r. fi 50. p. 020, n. 0({ 

Sc*c«*ndar> c\ldf*ticc as to, biss or (lestruction as 
anoiud tor adndssiou, fi 827 
Sun titac, jndicial ladbM* »»r, f| 100 
Snnday, 

•liulicinl tifdicc of. fi 100. n. 01 

Sc\cnth l»ay Haptists as n<»t working on, S 30 
WorKiug t»n, fi 28, p. 515 

Snnri ic, Jndicial ladlcc. rcfcnnicc* to abnanac or cal¬ 
enda r, j 12, p, 51t* 

Siipcnvdc»! picadings, ndmlssbms, con<*ln.sIvoncsH, § 
:tHl, p, 1172 

Snpcrrtnom inattef,<, pnblic m’c»rds, tran.script con- 
♦ cniiug, i tUl» 

Supcrinlcudcnt;-, udndssions by, compcteucy, 8 J151, 

p. 112,1 

S«p**r*cd»Ml plcadingN Jndicial adinlssions in» § 304, 
pj> loTti 1083 

Super^cflcd trcalici, jtidldal mdlce of, fi 57 
Snpcr\ Imos, coindy, Jndicial ladlcc» of, fi 37, p. 507 
Snpjtl**!n4*titary faets. rclcvainy, cvldcnctM^f, fi 102 
Snppbnncntao pnMM*4*diugs, jndicial notlco, record, § 
50, p. 020 
Snpplciory oatb, 

Ilook entne*-', 

flcrks and third pcTScms, { 003, p. 570 


Suppletory oath—Contlnued, 

Book entries—Continued, 

Supporting by, § 684, p. 557 

Entries transcribed from temporary mem¬ 
oranda, § 685, p. 566 

Supporting opinion, expert testimony, § 670 
Suppositions, 

Admission in evidence, § 450 
Verdict or findings resting on, § 1042, p. 1121 
Suppression of evidence, 

Admissions by attempt, § 293 
Presumptions arising, § 156, pp. 847-863 
Relevancy in showing as to, § 179 
Surety business, judicial notice, § 29, p. 553 
Surety of the peace, parol or extrinsic evidence, com- 
petency to contradict record of justice in pro- 
ceedings obtained, § 867 
Suretyship, 

Admissions, admission of principal as competent 
against surety, § 366 

Consideration for contracts of, parol or extrinsic 
evidence as to, § 952, p. 883 
Parol or extrinsic evidence, 

Admissibility to show liabillty and nature of, 

§ 985, p. 958 

Collateral agreements with respect to con- 
tract of, § 1003, p. 1007 
Rule, application to, contracts of, § 907 
Surgery, opinion evidence relating to, skilled witness- 
cs, § 480, pp. 133-136 

Sux'gical matters. Expert testimony, ante 
Surgical operation, judicial notice, charge for, § 101. 

p. 707 
Surmise, 

Effect of finding resting on, § 1042, p. 1117 
Inferences based on as insufficient, § 1044, p. 1131 
Surrogates, presumptions» regularity of election or 
appointment, § 138 

Surrogates’ courts, authenticated copies of records, 
admissibility, § 652 

Surrounding circumstances, parol or extrinsic evi¬ 
dence, 

Admissibility to show, § 960, p. 911 
Inquiry into, § 1013, p. 1031 
SuiTOundings, photographs, admissibility to show, § 
713 

Snrveying, expert testimony, matters relating to, § 
546, p. 333 

Surveyor-general, pi-esumptions, regularity of official 
act, fi 146, p. 816 
Survoyors, 

Judicial notice, § 29, p. 553 

Presumptions, regularity of election or appoint¬ 
ment, § 138 

Survoyors’ roports, official documents, admissibility 
as, § 638, p. 494 
Siirveys, 

Best evidence nile, application of, § 792, p. 718 
Certified copies, admissibility, § 658 
Judicial notice, 

Public or governmental surveys, § 53 
Survcys of lots and blocks in streets and 
cities, § 33, p. 686 

Official documents, admissibility as, § 639 
Authentication, § 643, p. 606 
Opinion evidence as to results of, admissibility, 
§ 471, p. 125 
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Surveys—Continued, 

Parol or extrinsic evidenee, contradiction by, § 
885 

Secondary evidenee, loss or destruclion as ground 
for admisslon, § 827 

Suspicion, verdict or findings resting on, § 1042, p. 
1121 

Suspicious circumstances, 

Anclent documents, freedom from as essential to 
admisslon, § 751 

Book entries, admissibility as affected, § 685, p. 
562 

Swamp lands, authenticated report of sales, compe- 
tency to Show passing of title, § 639, n. 2 
Sweating Act, admisslon, efifeet of, § 278, n. 95 
Switching, extrinsic evidenee as admlssible to show 
meaning of, § 962, p. 927 

Switchmen, expert testimony, railroad matters, § 544, 
p. 278 

Swom copies, 

Judicial records, admissibility, § 655 
Sister state, § 669 
Justice court record, proof by, § 671 
Nonjudicial record of another state, proof by, 
§ 673 

Private writings, admissibility of, § 661 
Public records, proof by, § 650 
Symbols, judicial notice, meaning of, § 68 
Sympathy, demonstrative or real evidenee, unduly ex- 
citing, § 602 

Symptoms, opinion evidenee as to, physical condition, 
§ 513, p. 192 
Synonymous terms, § 2 
Syphilis, 

Judicial notice, 

Seriousness of disease, § 79, p. 667 
“606” as name frequently used for salvarsan 
as specific for, § 67, n. 12 

Systematic course of conduct, similar acts or occur- 
rences, relevancy to show, § 581 
Tabulations, memoranda, admissibility, § 698, n, 38 
Tacit admissions, sufiSciency, § 382, p. 1186 
Tags, best evidenee, § 792, p. 724 
Tailoring, judicial notice, § 29, p. 553 
Taking stock, parol or extrinsic evidenee as admissible 
to Show meaning of term, § 962, p. 923 
Tariff eommission, judicial notice, pei*sonnel of, § 37, 
p. 595 

Taste, demonstrative or real evidenee, ascertainment 
through sense of taste, § 601 
Tattered condition, aucient documents, age as shown 
by, § 747 

Tax anticipation warrants, judicial notice of, § 54, 
p. 634 

Tax collectors, secondary evidenee as to retums of, 
loss or destmetion as ground for admisslon, § 827 
Tax deeds, 

Judicial notice of, § 54, p. 635, n. 55 
Official document, authentication as essential to 
admisslon as, § 643, p. 508 
Parol or extrinsic evidenee, Identification of sub- 
ject matter, § 1007, p. 1020 
Secondary evidenee, loss or destruction of as 
grounds for admisslon, § 826 
Tax expeits, expert testimony, value of Services, § 
545, p. 320 


Tax lists 

Best'evidenee rule, appllcatlon In respect to ree- 
ords of, § 808 

rurPTiTTistantial evidenee, admissibility as, § 638, p. 


500 

Tax officers, presumptions, 

Hegularity of election or appointment, § 138 
'Rftfimlaritv of official acts, § 146, p. 822 


Tax receipts, 

Official documents, admissibility as, § 638, p. 499 
Parol evidenee rule, application to, § 928, p. 849, 
n. 69 

Tax records, parol or extrinsic evidenee, impeach- 
ment by, § 883 


Tax returns, 

Admissions by, § 283, p. 1034 
Certified copies of, officer qualified to make, § 664, 
n. 69 

Declarations against interest, § 224 
Tax sales, secondary evidenee as to notice of, loss 
or destruction as ground for admission, § 827 
Tax warrants, secondary evidenee as to, loss or de¬ 
struction as ground for admisslon, § 827 
Tax ation 

Judicial notice, matters relating to, § 54, pp. 6,32- 
635 

Real property, valuation for as controlling and 
determining actual value, § 1040, p. 1138 
Relevancy, amount of tax as relevant on (pies- 
tion of value of real estate, § 182, p. 889 
Taxicabs, judicial notice, § 20, p. 553 
Team, parol or extrinsic evidenee, admissibility to 
Show meaning of, § 962, p. 023 
Technical terms, parol or extrinsic evidenee, adinis- 
sibility in explanation of, § 0()2, p. 025 
Technical training, opinion evidenee, <iualilleation of 
skilled witness by, § 456 
Telegrams, 

Admissibility, rules governing, § 703, pp. 0(K)-60r) 
Admissions by, § 283, p. 1034 
Genulneness, § 706, p. 608 
Receipt as constituting, ^ 703, p. 602 
Silence in respect of, § 207, p. Kxr) 
Authentication, § 706, pp. 60(Mn0 
Best evidenee, contents of, § 702, p. 710 
Corroboration, admisslon for i)uri>ose of, § 703, p. 
602 

Delivery, proof of as essential to admisslon, J{ 707 
Diligence, admisslon as evidenee of, 8 703, p. 603 
Discretion of court, fomidaticui for lulinission as 
sufficient, § 706, p. 608 
Hearsay as to, § 194, p. 035 

Rejection when constituting, § 703, p. 601 
Independent relevancy, admisslon on ground of, 
§ 703, p. 603 

Jui*y questions, foundation for admisslon as suf¬ 
ficient, § 706, p. 608 

Knowledge, admission as evideiu^e of, § 703, p. 
603 

Laches, admission as evidenee of, 8 703, p. (i03 
Liability, admission as denial of, 8 703, p. 603 
Materiality, § 703, p. 601 

Misrepresentations, admission as evidenee of, § 
703, p. 603 

Mutual correspondence, admisslon as part of, 8 
703, p. 604 

Notice, admission as evidenee of, § 703, p. 603 
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ToU^?:ranis—(''ontixinod, 

Tarol julinissibility to prove contents, § 

p. TH) 

I»n»suniptions, w^ndinj; and delivery of, § 148 
rr<>i»f of (lolivory, aocossity of, § 707 
Kolovan<*.v, 

Adimssibility as dop(Midont on, § 703, p. 601 
Indop«*n<!i‘ntly nvh.yaat statonionts in as ad- 
iiiissililo. ti 240 

Koniotoiioss as afl’<s’ting admisaibility, § 703, p. 
<KI1, n. KT 

Iloply t<», admissibllity, ^ 706, p. 000 
Uos p‘stiir. iuiniission as purt of, § 703, p. 002 
J<**<M»n<iary ovi<Ioiu*o a« to, § 7H4, n. 81 
(‘opios ovoludod as, § 814 
Lons or ilostruotiou of as ground for admis* 
sion, S 820 

Solf-sorviiig «loclaratlons, S 216, p. 050, n. 31 
lONrln.sion as, m 703, p. (J()2 
StiHiriont\v of proof of g<nmiiuMicss, § 706, p. 607 
Ttdojrrajdi ino-*sonp*r l«»y, admissious, compotency, § 
:irM 


Tolograph polos. o\pi*rt tostlmony, owucr as qualified 
to tostify to \alui» of, } r»4.'5, p. 317 
T«4ot:ra(tbs and t^doiibotass, 

Judiidal notiro of. §81, p. «72 

Matior*» ndafitig to oonipanlos, § 20, p. 056 
OpJnion o\tdoia'o, aduiisslbility on (piostion of 
<laina>jo . rosultlng from constructlou of line, 
5 4*7. p- M 

Ttdoph**»** ooipiT at ion, 

Adini ^'4on fbronttb, adndssibllity, § 281 
Uy.Ntundor' i tfdimotiy as to ono sidp of as ad- 
ini .dblo, 5 iss 

l’«anpf4«*m\v, § l^s, pp, IHIS 1)12 
rrosinaption*., ithuitily of p(*rsoii callod, § 128 
Itfoonnition of ,»pouK(‘r as ossonfiai to adaiissl- 
bility of ovidoiaH' ns to, § 1S8, p, 010 
Tobidamo <Hns*tnry, b(‘arsay in rosprrt of, § 104, p. 
037, n, 01 

T<’b*pliono '.uitrhboard oporator, admissious, coinpe- 
t«*it*’y, ^ 3*'3 

Tomporaton*. «•.tijuat*’ of, adinissibllity. § 003, p, 166 
'IVnants by tUf ontiroty, admissious, ootnpotoncy, § 


;:is, p. 0 »lis 
Tonant • itt rottumm. 

Atbnbvdon, roin|M*ton<*y c»f, § 318, p. 1008 
Ibsdarattnn » hy cotomud rosportlng possesslons, 
adiui'. aldlity, §217, p. KKH) 
l*ar*tl or ovfrtndr «»\idomM\ c'unsld<‘ration In ro- 
»,piM‘( of inntnal rtmvoyan<H‘H lH»t\voon coton- 
ant^ OoU, p. 877 

T»*n<|i*r of pa>ntvnt, admissious by, § 201, p. 1653 
bonow, 

Jndioial notio** r**.Npt‘otln«, S 20 , p. 540 
l*arol or o\trtnsio ovidoms*, adnils.slbUlty to aUow 
na^aninit ««f torm. $ 062 , i», 023 


Tarm of idfba*. jmlbdul notb*»*, 

<‘torkH of ronrt, 5 i\ p* 615 
4 i\ p. 613 

Htuto oUir**i ♦'I, fi 37, p. »»07 

Torm t.r olfbvr, jmlb-iul nntlr<\ prosocntlng attornoy, 
I IS, p. 6lo 

Ti*rmlnatiot 4 of rontno’t, partd or oxtrlnslc ovidonc^ 
aolml-sstldlity on ♦lUostbm <4f. « 85'* 

T 4 *rminl. ruilrouiis. jtnludul ni»tlft* of, § 33, p. ovSS, n. 


88 


Teminology, judicial notlce, particular trade or busl- 
ness, § 67 
Terms, 

Courts, judicial notice of, § 47 
Leases, parol evidence as admissible to vary or 
contradict, § 919 
Territories, 

Judicial notice, 

Constitutional provisions, § 19 
History of, § 59 
Laws of, § 18 

Name, location, and boundaries, § 33, p. 580 
Seal, judicial notice of, §-56 
Testamentary capacity, 

Expert testimony as to, § 535 
Attorneys, § 537, p. 266 
Conflict in, § 572, p. 424, n. 98 
Opinion evidence as to, § 507, p. 177 
Admissibility, § 471, p. 116 
Oross-examination of witness, § 548 
Testamentary Instruments, declarations against in- 
terest, § 224 

Testimonium clauses, judicial notice, fonn of, § 28, p. 

544, n. 52 
Testimony, 

Defined, § 3 

Essential facts, questions as required to include, § 
550, p. 459 

Judicial admissious by, § 311 
Textbooks, judicial notice, reference to, § 12, p. 518 
Thanksgiving Day, judicial notice, proclamation es- 
tablisbing, § 41, n. 94 

Theatvical season, extrinsie evidence as admissible 
to Show meaning of term, § 962, p. 927 
Tlioorctical questions, expert testimony, exclusion of, 
§ 551, p. 251 
Third persons, 

Admissions, compromise offered to, § 286, p. 1042 
Book entries by, 

Admissibility, § 692 

Respect to goods delivered for Services 
performed for, § 686, p. 568 
Entries against interest, § 695 
Character, 

Admissibility of evidence as to, § 423 
Written declarations of as admissible, § 433 
Consideration, conclusiveness of recita! as to, § 
767, p 691 

Corporate books and records, admissibility in 
favor of, § 609, p. 596 

Declarations, Inrelevancy because made by, § 212 
Ilandwritings, comparison by use of wrltings of 
as Standard, § 617, p. 470 
Hearsay, forgotten statements made to, § 207 
Judicial admissions, testimony of, § 311 
Ijetters written by, admissibility, § 703, p. 602 
Mental state, opinion evidence as to, § 510, p. 188 
Opinion evidence as to, 

Mental state of, § 510, p. 188 
Physical condition, § 513, p. 196 

Parol or extrinsie evidence, 

Admissibility to show fraud in connection 
wlth, § 979, p. 951 

Controversies between, § 861, p. 793 
Intervention of rights of as precluding ad- 
mission, § 864 
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Third persons—Continiaed, 

Physica! conditions, opinion evidence as to, § 
513, p. 196 

Prlmary evidence held by, secondary evidence 
as admissible in case of, § 830 
Private writings, conclusiveness as against, § 767, 
p. 684 

Secondary evidence, notice to produce primai-y 
evidence in possession of, necessity, § 844, p. 
778 

Unswom statements as to bodily condition, fact 
of, § 242 

Thistles, judicia! notice of, § 88 

Ticker tape records, self-serving declarations, § 216, 
p> 950, n. 31 

Ticket books, carriers, admissibility, § 732, p. 645 

Tickets, judicial notice respecting, railroad tickets, § 
29, p. 566 

Tidal character, bays, rivers, ete., judicia! notice of, 
§ 33, p. 579 

Tide tables, admissibility, § 718 

Tides, judicial notice of, § 73, n. 51 

Timber, expert testimony, value, of, § 545, p. 296, n. 
29 

Timberlands, value, judicia! notice of, § 101, p. 703, n. 
97 

Time, 

Admissibility, determination of, § 158 
Admissions, efPect of, § 298 
Arriva! or departure of tralns, judicial notice as 
to, § 29, p. 668 

Book entries, admissibility as affected by time 
of making entry, § 690 

Calculatlon of which jury is capable of making, 
§ 500 

Character, evidence relating to, § 434 
Oontracts, parol evidence as admissible on ques- 
tlon of time of performance, § 901, p. 823 
Bstimate of, admissibility, § 600 
Expert testimony as to, 

Certain occurrences or acts, § 646, p. 337 
Length of, § 543 
Statement of opinion, § 520 
Transportation by railroad, § 544, p. 275 
Valuation of property or Services, § 545, p. 

281 

Value, basis of opinion, § 545, p. 294 
Judgments or orders, parol evidence as admissible 
as to, § 870, p. 800 
Judicial notice of, § 100 

Reference to almanac or calendar, § 12, p. 

519 

Lay witnesses, estimate of as admissible, § 500 
Memory of witnesses respecting, weight accorded 
to, § 1029 

Opinion evidence as to, 

Admissibility, § 471, p. 120 
Probative value, § 568, p. 388 
Parol or extrinsic evidence, supplementlng in¬ 
complete writing related to, § 1013, p. 1035 
Payment, parol evidence as admissible on ques- 
tlon of, § 895, p. 814; | 910, p. 832 
Performance of conditions precedent, parol or ex¬ 
trinsic evidence as to, § 943 
Photographs, admissibility as affected by time of 
taking, § 715, pp. 620-625 


Time—Continued, 

Presumptions, receipt of mail matter, § 136. n. 
784 

Private documents, 

Notice to produce, § 755 
Production of, § 757 
Proof of execution, § 737 

Relevancy, time to which evidence of value must 
relate, § 1S2, p. 891 
Personal property, § 183, p. 890 
Reputation, evidence relating to, § 434 
Res gestae, accompanying acts or statements, §§ 
411HH3, pp. 29-41 

Secondary evidence, Service of notice for produe- 
tion of primai*y evidence, § 847 
Time cards, 

Book entry, admissibility as, § 685, p. 562 
Prima facie evidence of items for amount of 
labor performod, § 767, p. (*>84, n. 22 
Time-checks, parol evidence, admissibility to prove 
contents of, § 792, p. 724 
Timekeepers, admissions, competency, § 355 
Time-tables, admissibility, speed of trains, § 717, n. 84 
Tires, judicial notice, serial or inanttfacturer\s num- 
ber, § 81, p. 677 
Title, 

Admissions, necessity for title in declarant, § 323 
Ancient documents, admissibility to prove or dis- 
prove, § 745 

Best evidence as to, § 794 

Collateral issue as to, best evidence rule as ap- 
plicable, § 794 

Conolusion of vvitness as to passing of, admissi¬ 
bility, § 453, p. 91 
Parol evidence, 

Admissibility to prove, ^ 794 
Admissibility to show, pt^rsonal prot>erty, § 
799 

Title examiner, abstract of title made by, admissibil¬ 
ity, § 662 
Title insuranco, 

Judicial notice, § 29, p. 574 
Parol evidence rule, uppHcation to contracts of, 
§ 908 

Tobacco, 

Expert testimony, value of, $ 545. p. 30J) 
Judicial notice in rwpect to raising of, ^ 29, p. 
559 

Tontine policy, extrinsic evi(ience as admissible to 
Show meaning, § 962, p. 927 
Tools, 

Demonstrative or real evidence, § 607 
Opinion evidence, admissibility on (piestion of 
safety or danger of, § 448, p. 86 
Topography, judicial notice of, §§ 32, 5.3 
Torts, res gestae, mattors occmrring at tinn* of <*om- 
mission as admissible as part of, § 411, p. 33 
Total disability, expert testimony as to, 53*1, p. 
247 

Tourist camps, judicial notice of prevalence of, § 29, 
p. 549, n. 96 

Towage, expert testimony as to, § 54(J, p. 332 
Tow-boats, judicial notice, hiring of. $ 29, p. .TOJ, m 
29 

Towing hawser, expert testimony, operation of, g 53*3, 
p. 236 

Town officers, judicial notice of, § 37, p. 098 
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Town roconls, parol or extrinsic evidenee, contra- 
(liction I>j% § SSO 

Township otiicors, prosuinptions, regiilarity of of- 
a<*ts, 1 M*». p. S22 
Towiiships, 

J^Mintlari(‘s, judicial notice of, § 33, p. 584 
Jutiicial noticts 

riipnlation of, \)H 
UospiM-t of, ii 33, p. ,‘iS4 

Otlicial rof^istors and docnnionts, roports admis- 
sihl<‘ as, ii <I3S, p. 433 

Tra<'<‘d (M»pics, handwritinjcs, Standard of compari- 
soii, § <il7. p. 471 

Trariinrs. adinissildlity in ovidcnco, § 732, p. 642 
Trarknion, «‘xport t<*stimonj% railroad matters, § 544, 
p. 27S 

Tra<*t l»»ok. Ju<n<‘ial noti<*o of, govcrnment surveys, 
ii 33, n. 23 

Tra<*ti<in i*xport. tostiinony, oporation of, § 

r»;i,3, p. 23r. 

Trado jouruaN, valuo. admissibility to show value 
of porsiinaUy, ii 333, j». 451 
Trado tornis, 

Opinion ovidonoo ndatliig to, skillod witnosscs, § 
4S2 

ran»l or oxtrinsii» ovidinico, admlsaibiUty in 
oxplanatlon of, ^ 362, p. 325 
Trado usag<*. judi<*ial notloi* of, 8 30 
Trudosmon, booU ontrios. admissibility, § 6S3, p. 550 
Tradition, 

<Jonoal<*gy, a<inilssibility to provo, § 232, p. 083 
Trobatlvo vulno <»f, 8 103 

Trullio <*onditions, Jiidloiul notioo of, § 04; § 05, p. 
633 

TralUo uianagors, railroad <’onw)rntlons, admissions 
by. 8 357 

Train itow, ovporf toslimony, propor oonstitution 
of, 8 3n. p. 271 
Train dispatohors, 

Kxporf to .liniony, railroad matlors, 8 f>44, p. 278 
Jmliolal imtioi» rospooting, 8 2il, p. 563, n. 3 
Train srlioduli*?^, opinlon ovi<Ion<*o, admlssildlity of 
statomonts of fa^t rolating to. 8 470 
Trainiug, opinion ovidonoo, i-oiisidia-ation in dotor- 
miiung \altit* of, 8 567, p. 373 
Trains, 

Kstimalo.^ as to spood of, admissibility, 8 403, p. 
155 

Judioial notioo, iuoidonts to running of, 8 20, p. 
567 

tinaiifit^ation*. of witnoss <»stimatlng spml of, § 
4i*i». p. 15S 
Transoript, 

Turid or o\trinsi<* t«viiii‘noo, oontradiotlon by, 8 

svs 

Stonograplior’s notos, admissibility, $ 652 
Traiislont vondors of morobandiso, Judicial notlco, 
nidinitod visltatioii i*f privato bomos by, § 29, 
I*. *»5o, n. 7 
TraiHlations, 

Atlinissibility of, 8 <Hll 
Itoods. a4lmi'dlality of, 8 663* p. 626, n. 34 
Koroign jndioiat rH‘ord, admlssildlity, § 675 
Imnd ottii*o n*o*»rds* cortillcatlon of translatod 
OMpio'*, 8 6t»l 

Privatt» wrltings in fortdgn languago, admissi- 
blilty as dojH»iith*nt on, § 673 


Translator, judicial notice, appointment of official 
translator, § 40, n. 70 
Transportation, 

Expert testimony, 

Matters relating to, § 546, p. 335 
Passengers, § 546, p. 332 
Time of, § 544, p. 275 

Judicial notice, existence and location of public 
means of, § 33, p. 588 

Parol or extrinsic evidenee as admissible to show 
meanlng of, § 962, p. 927 
Trapdoors, 

Judicial notice as to, sidewalks, § 81, p. 673 
Opinion evidenee, admissibility on question of 
condition of, § 448, p. 83 

Traveling expenses, extrinsic evidenee as admissi¬ 
ble to Show meaning of tenn, § 962, p. 927 
Treasurers, 

Admissions by, corporatlons, § 355 
Oounty, Judicial notice of, § 37, p. 598 
Ti*eaties, judicial notice of, § 57 
Proclamations concerning, § 41 
Treatises, hearsay, statements in, § 194, p. 937 
Trees, 

Judicial notice relating to, § 88 
Opinion evidenee, admissibility on question of 
clamage to, § 447, p. 81 

Treneh, opinion evidenee, admissibility on question 
of condition of, § 448, p. 83 
Trespass, opinion evidenee, admissibility in case 
involving, § 447, p. 80 

Trotting association, record published by authority 
of, admissibility, § 725 

Truism, expert testimony, questions framed so as 
to elicit opinion amounting to, § 550, p. 345 
Trust deeds. 

Prima facie evidenee, recitals in, § 767, p. 692 
Kelevancy of amount of value of real estate, 

§ 182, p. 885 

Secondary evidenee, loss or destniction of as 
grounds for admission, § 826 
Trust instruments, parol or extrinsic evidenee, iden- 
tiiication of subject matter, § 1007, p. 1019 
Trustees, 

Admissions, joint interest as rendering admis¬ 
sions competent, § 318, p. 1008 
City or town, judicial notice of, § 37, p. 598 
Trusts, parol evidenee rule, application to, § 912 
Trustworthiness, 

Book entries, making under circumstances so as 
to import, § 685, p. 559 
Doclaration, §§ 213-216, pp. 947-958 
Declarations against interest, § 221 
Tuberculosis, 

Judicial notice in respect of, § 79, p. 666 
Opinion evidenee as to existence of, § 513, p. 199 
Tugs, expert testimony, operation of, § 533, p. 236 
Turkeys, expert testimony, value of, § 545, p. 312 
Turnstile gates, subways, judicial notice as to, § 29, 
p. 563, n. 37 

Turutables, opinion evidenee, admissibility on ques¬ 
tion of safety or dauger of, § 448, p. 86 
Twilight, judicial notice of, § 100 
Typewriters, 

Expert testimony, value of, § 545, p. 313 
Judicial notice of, § 81, p. 672 
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Typewriting, 

Expert testimony, matters relating to, § 54«, p. 
337 

Opinion evidence, resemblance, § 515 
Typos^^aphical errors, parol or extrinsic evidence, 
admissibility to correct, § 934 
Ultimate facts, opinion evidence, expert testimony 
as to, § 446 

Ultra vires acts, presumptions as to, corporations, 
§ 150, p. 830 

Unavoidable accident, parol or extrinsic evidence as 
admissible to sbow meaning, § 962, p. 925 
Uncontradicted evidence, conclusiveness on party 
producing, § 1040, p. 1104 

Uncontroverted evidence, weight given to, § 1038, pp. 

1089-1009 

Understanding, 

Adnaissibility of testimony as to, § 451 
Expert testimony as to, § 635 
Opinion evidence as to, § 607, p. 169 
Witness, § 510, p. 186 

. Parol or extrinsic evidence, supplementing in¬ 
complete writing relating to, § 1013, p. 1036 
Presumption as to, § 131 

Understanding of i>arties, parol or extrinsic evidence, 
admissibility as to, § 960, p. 914 
Undertakers, 

Expert testimony as to cause of death, § 537, p. 
264 

Judicial notice, § 29, p. 554 
Undue inflnence, 

Declarations as to capacity for resistanee to, ad¬ 
missibility, § 264 

Expert testimony, capability of resisting, § 535 
Opinion evidence as to, admissibility, § 471, p. 
115 

Parol or extrinsic evidence, admissibility to sbow, 
§ 982 

Unemployment, judicial notice of, § 63, p. 647 
Unidentified persons, res gestae, statements by as 
admissible, § 410, p. 25, n. 68 
Uniform business records as evidence, books of ac- 
count, admissibility under statutes, § 683, p. 554 
Uniform Judicial Notice of Poreign Law Act, judi- 
eial notice requlred under, f 18 
Unincorporated associations, books and records, 
Admissibility, § 701 

Parol evidence as admissible to prove contents, 
§ 811 

Unintelligible writings, parol evidence rule, applica- 
tion of, § 1015 
United States, 

Boundaries, judicial notice of, § 33, p. 580 
Judicial notice, boundaries of, § 33, p. 580 
Records of, authentication, | 666 
Seal, judicial notice of, § 66 
United States commissioners, copy of records of, 
certificatlon as rendering admissible, § 666 
United States marshals, 

Judicial notice of, § 48, p. 615 
Presumptions, regularity of election or appolnt- 
ment, § 138 

United States obligations, presumptions, value of, § 
150, p. 841, n. 74 

United States supreme eourt, judicial notice, law of 
forum, § 16 

Units of distance, judicial notice of, § 102 


Unnecessary evidence, relevancy, § 166 
Unsworn statements, 

Declarations, ante 

Declarations against interest, ante 

Hearsay, generally, ante 

Independently relevant statements, §§ 239-264, pp. 

988-1014 
Form of, § 240 

Oral statements independently relevant, admis¬ 
sibility, § 240 

Relevancy, independently relevant statements as 
essential, § 239 

Res gestae, rule applied to let in evidence, § 403, 

p. 20 

Statements constituent of legal results as admis¬ 
sible, §§ 260, 261 

Weight of testimony as to, |§ 265-260, pp. 1015- 
1022 

Unwarranted conclusions, opinion evidence, exclusion 
as, § 440 
Unwritten law, 

Poreign countries, historical works as admissible 
for puipose of showiiig, § 720 
Judicial notice, 

Forum, § 17 
Sister States, § 20 

Law reports as admissible to prove. 722 
Opinion evidence as to, skilled witnosst^s, § 479 
Urban conditions, judicial notice of, § 95, pp. 692- 
605 

Usages. Customs and usagos, ante 
Used machinery, judicial notice in resi>e<‘t of, ^ 81 r 
p. 671, n. 60 
Usury, 

Oonclusion of witnoss In rosp(*ct of, a<lmissibility, 
§ 453, p. 93 

Parol or extrinsic evidem^e, 

Admissibility to sbow, § 083 
Repelling charge of, § 1010 
Utilities board, presumptions, regularity of offi<‘iaI 
acts, § 146, p. 811 

Utility, opinion evidence, qucstions involving. § 517 
Vaccination, judicial notice, facts relating to, § 79, 
p. 664, n. 98 
Value, 

Admissibility of evidon<*e a.s to, §8 181-184, pp. 
882-906 

Admissions as to, § 291, p. 1051 

Valuation of property, 8 -72, p. 1027 
Appraisemeiit as prima facie evi(len<*e of, 8 1049, 
p. 1136 

Best eviden(‘e, § 777, n. 37; § 1049, p, 113i) 

Book entrios, showing of as essential to admis- 
sion, 8 685, p. 564 
Circumstantial evidence, 

Establishment by, 8 181 
Showing by, § 1049, pp. 1135-1139 
Conclusiveness of evidence as to, § 1041 
Corporate stock, elemcuit consid(*red in determin- 
ing, 8 1049, p. 1138 

Cross-examination as to, exiwrt witness, 8 560, 
p. 373 

Direct evidence, showing by, 8 1049, pi). 1130- 
1139 

Blements, expert testimony, § 545, p. 291 
Estlmate of, § 601 
Expert testimony, ante 
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Valuo—^ontinxiod, 

Fliu*tuati(>n, oxport tcstimony in case of, § 545. 

p. :i812 

Hoiirsay inile as applicable to statements relat- 
inj? to, i? IP.S, p. 029 
Ju(ii<*ial xiotioo of, § 101, pp. 701-707 
Opioioii 

<’on<*lnsivoiioss, § 508, p. 386 
Kxamination of witness as to, § 547 
Kxport witiioss, § .lin, pp. 279-323 
WtMffht of, § r»{)S, p. .385 

Ownor as <'oini)<‘t<‘iit to tcstify as to, § 545, p. 

2SS 

Parol or oxtrlnsi<‘ ovidenco, supplomenting incom- 
plotf» writiiig rolating to, ii 1013, p. 1036 
Pr<*sumi)ti<»ns as to, § 150, p. 840 
('ontinuaiu^t» <»f, ^ 124, p. 742 
Pri<‘o paid for proporty jis prosumptive evideiice 
of, ii KKIO, p. 113(J 

RoaI projw^rty, ostahlishmont of, § 1049, p, 1137 
U(*lovan<*y, aiitt* 

Kovointo arisiug fvmx uso of lanci, amount of 
as iM*P*vant oii (|ii<‘stloii of value, ’§ 182, p. 
801 

5i(‘lling prioi* of land as throwiiig light on, § 1049, 
p. 113S, II. r»t 

S«*rvu*os, «Mititraot pri<*o aa ovidon(*o of, § 1049, 
p, 1130 

Slmilar ucts or oooiirroiu^os, admisslbility on is- 
sno a.s Oi, iS 503, pp. 444 -452 
Varbuioo, 

Jndgmont <tr doorcMS offoct of, § 765 
Original rcM^ord aial <*(*rtlliod copy, offoctt of, § 
773 

Parol or oNtrliisio (>vid4*ii<*o, tmxnos of parties, 
jl 005 

Vopdablo llft*. jndiolal notioc*. phoiumunia of, § 88 
\Vgotabb»s. Judlcial notiro of matters relatlug to 
fn*sh \ogotabb»s, § 20, p. 550 
Vcdilolos. 

Mstimatos as to spt‘<‘d of, admisslbility, § 409, p. 
155 

Kxport tostimouy, 

and operatioxi of, 8 f>53, p. 235 
<hvi»*r as «iualitied to testlfy to value, 8 545, 
p. 316 

Value of. 8 545, p. 313 

Vollum tra<4nRs. orlginals, admisslbility as, 8 818 
Veiieroal dlsoa^fs, judUdal xioti<*cs 8 70, p. 667 
Veraelty, 

Judielal iiotii-e as t<». 8 80, p. 671 
Presumptious, eonllminnee of, 8 lii4, p, 739 
Verbal eoiitra*'!, parol evldtaiee as to, udmissibility, 
8 702. p, 710 
Verdlet, 

AdiiUssiblUty abitie, 8 6*17 
C*f»iutM»ture as basis for. 8 11M2, p. 1118 
Pulse e\idruei* as basis for, 8 t042, p. 1125 
<fuess\vta'k, basis for, 8 1012, p, 1120 
laferenees froia «‘vubuiee, sullleleney to support, 
8 lO^n. p. 1120 

N*»<*essify of Udiig bast^d o« evidcuice, 8 P- 

uni 

Opinioa evldenta», sullicdeney to supiK»rt, § 567, p. 
370 


Verdict“-Continued, 

Parol or extrinsic evidence, § 809, p. 739 

Admisslbility to attack propriety, § 870, p. 
802 

Preponderance of evidence as sufiScient basis for, 
civil action, § 1020, p. 1048 
Quantum of evidence required to sustain, § 1042, 
p. 1123 

Setting aside, degree of proof required, § 1023 
Speculation as basis of, § 1042, p. 1117 
Substantial evidence as required to support, § 
1042, p. 1123 

Sufflciency of evidence, § 1042, pp. 1118-1128 
Suimise, basis of, § 1042, p. 1117 
Verification, 

Hearsay statement, eflfect of, § 207 
Memoranda, admisslbility in case of, § 696, p. 
588 

Photographs, 

Determination as sufflciency, § 716 
Persons entitled to verify, § 715, p. 623 
Public records, copy of, § 664 
Verified pleadings, 

Admisslbility in evidence, § 633, p. 485 
Bvidentiary value, 8 772 
Vessols, 

Admissions, binding eflPeets of admission by cap- 
tain, § 351, p. 1124 

Declarations against interest, enrollment of, § 224 
Export testimony, value of, § 545, pp. 309, 312 
Owner as qualiiied to testify to value, § 545, 
p. 316 

Parol or extrinsic evidence, contradiction of reg- 
istiT or enrollment of, § 889 
Veterans’ Bureau, official docnments, administrative 
decisions admissible as, § 638, p. 495 
Voterinarians, 

Expert testimony, § 524 

Opinion evidence, matters relating to practice, § 
480, p. 133 

Vice admiralty court, seal, judicial notice of, § 45 
Vicinity, parol or extrinsic evidence as admissible to 
Show meaning, § 962, p. 923 

Vigoroiisly push, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, p. 925 
Villages, 

Judicial notice taken of, § 33, p. 582 
Parol or extrinsic evidence, admisslbility to vary 
or contradict records of, § 879 
Violencc, sccondary evidence, notice to produce pri- 
mary evidence obtained by as essential, § 844, p. 
778 

Violent presnmptions, defined, § 115 
Virility, presumptions as to, § 149 
Visibllity, 

Judicial notice of, § 100 
l^resumptions as to, § 124, p. 738, n. 67 
Vision, 

Estimate as to limitation in point of distance, 
admisslbility, § 497 

Judicial notice, facts relating to, § 79, p. 667 
Opinion evidence, defects in, § 513, p. 194 
Visual perceptlon, similar acts or occurrences, experi- 
ments to show degree of, § 588 
Vital statisUes, 

Foreign countries, authenticated coples as proof 
of, 8 675 
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Vltal statlstlcs-Contlnued, 

Ofllcial documents, data and records as to, § 638, 
p. 495 

Vivisection, judicial notice, oppositlon, § 80, p. 668, 
n. 26 
Voiee, 

Inferences based on, statement of facts as to, § 
504 

Judicial notice, identification of individual voiee, 
§ 79, p. 662, n. 95 

Void writings, paroi evidence rule, application to, § 
1015 

Voluminous writings, paroi evidence, results of ex- 
amination of, § 789 
Voluntary character, admission, § 278 
Voluntary sales, similar acts or occurrences, admis- 
sibility on Issue as to value of personalty, § 693, 
p. 450 

Voters* lists, offlcial documents, admissibility as, § 
638, p. 495 
Voting machines, 

Certifleates of custodian, admissibility as ofiicial 
document, § 640, n. 37 
Judicial notice in respect of, § 51 
Voucher for Services, admissions by, § 283, p. 1037 
Vouchers, secondary evidence, loss or destruction of 
as ground for admission, § 826 
Vulgar language, conclusion of witness as to, admis¬ 
sibility, § 453, p. 93 

Wages, judicial notice respecting, § 28, p. 545 
Waiver, 

Best evidence, original as, § 818 
Conclusion of witness as to, admissibility, § 453, 
p. 92 

Conditions precedent, paroi evidence as to, § 944 
Opinion evidence, qualiflcation of witness, § 458, 
p. 99 

Paroi or extrinsic evidence, § 966 
Benefit of mle excluding, § 863 
Private documents, authentication, § 733, p. 649 
Proof of exeeution, private documents, attested 
instruments, § 739, p. 655 
Secondary evidence, notice to produce primary 
evidence, § 849 

Walt, inferences based on, statement of facts as to, 
§ 504 

War, judicial notice of, § 62, pp. 639-642 

Proclamation of president of existence of state 
of war, § 41 

War department reports, admissibility, § 638, p, 492, 
n. 10 

War risfe Insurance, presumptions, regularity of of- 
ficial action in reinstatlng, § 146, p. 826 
War veterans, officia! registers and documents, health 
reicord on discharge of, § 638, p. 492, n. 11 
Wards, judicial notice in respect of, § 33, p. 584 
Warehouse receipts, 

Admissibility, § 732, p. 642, n. 63 
Paroi evidence rule, application to, § 926, p. 849 
Warehouses, 

Bxpert testlmony, value of, § 545, p. 298 
Judicial notice in respect of, § 29, p. 549 
Warrant of attomey, paroi or extrinsic evidence as to, 
coUateral agreement, § 1003, p. 1008 
Warrants, presumptions, regularity, § 145, p. 797 
Warrants of arrest, secondary evidence as to, loss or 
destruction as ground for admission, § 827 


Warranty, 

Bilis of sale, paroi or extrinsic evidence engraft- 
ing on, § 896 

Contract of sale, paroi evidence as admissible to 
add to, § 910, p. 833 

Fitness, paroi evidence rule as applying to, § 904 
Leases, paroi evidence as admissible to contradiet 
or vary, § 919 

^ Paroi or extrinsic evidence, 

Admissibility to cngnift on deed, § 916, p. 840 
CoUateral agreement, sales of realty, § 1003, 
p. 1005 

CoUateral agreement respecting sales of per¬ 
sonalty, § 1003, p. 999 
Contradiction by, § 894, n. 61 
Identification of subject matter, § 1007, p. 
1019 

Rule, consideration, application in suit for 
breach of warranty, § 950, p. 878 
Supplementing incomplete writing relatiiig to, 
§ 1013, p. 1036 

Washing machines, judicial notice of, § 81, p. 672 
Waste, 

Judicial notice, necossity of prevonting waste in 
gas and oll industry, § 29, p. 555 
Opinion evidence, admissibility in cases involving, 
§ 447, p. 81 

Waste ground, paroi or extrinsic eviden<*e as admis¬ 
sible to Show meaning of term, § 962, p. 923 
Watehes, 

Expert testimony, value of, § 545, p. 313 
Judi(‘ial notice of, § 81, p. <>72. 

Watchman’s clause, paroi or extrinsic evidence as ad¬ 
missible to Show meaning of term, ^ 9t)2, p. 925 
Water commissioners, presumptions, regularity of of- 
ficlal acts, § 146, p. 815 
Water companiea, judicial notice, R 29, p. 553 
Remeet of, § 29, p. 55(^ 

Water containers, judicial notice of, § 81, p. (>72 
Water piant, expert testimony, value of, R 545, p, 297 
Water rights, 

Judicial notice, original recorci judicially noticed 
on successive adjudications, R 50, p. <>23 
Paroi or extrinsic ovideiux», identification of ap- 
purtenant water right, R 11)07, p. 3019 
Waterworks system, expert testimony, miiiiagcuneiit 
and operation, R 533, p. 23<) 

Watery soft rot, judicial noti(*e of, § 88, n. 84 
Waybills, 

Admissibility in evidence, R 732, p. (>43, n. 62 
Admissions by, § 283, p. 1036 
Secondary evidence, coples excluded as, R 814 
Weak-mindedness, opinion evldcmce as to, R 507, p. 169 
Wearing apparel, expert testimony, value of, § 545, 
p. 313 
Weather, 

Judicial notice as to variations in, R 73 
Opinion evidence as to, R 517 
Weather bureau records, best evidence, § 808 
Weather conditions, expert testimony as to, R 546, p. 
337 

Weather reports, officlal document, admissibility as, 
§ 638, p. 495 

Weather Service record, conclusiveness, R 766, p. 681, 
n. 86 

Weeds, judicial notice of, R 88 
Weeks, judicial notice of, R 100 
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Weigher’s certifioato, 

Oflioial documcnt, admissibility as, § 640, n. a? 

Parol evidenoG as to, admissibility, § 804 
Weight, 

Estimate of, § r»012 
Exi^crt tostinioiiy as to, § 543 
An ima Is, § r)l!4 

Hoarsay nih» as upplicable to statement relating 
to, S 103. p. 020 

Weight and sunicioncy, govcrning law, § 5 
Weight of evhlt^nce, «ii 1031-1030, pp. 1068-1104 
Accura<'y of witnosscs, consideration in determin- 
ing, § 1031, p. 1071 
Adinission, § ;i82, pp. 1178-1187 
AflUIavit, § 1032 

Affirmative testimony, {{ 1031, p. 1071 
Ago of witnoss, (‘onsidoration of in determining, 

§ 1031, p. 1071, 11. 52 

Ali <‘viden<'e to lio considercd in determining, § 

1031, p. KKiO 

Ancient doruments, § 1033 
Ai>pli<*ahility of evldenn^ to pleading as affecting, 

§ 1<»34 

Arbltrarily reje<*ting evidenco in determining, § 

1031, p. UrtJO 

Barrlng h«^nr.say ovidonce, § 1034 
Bolief, dep<*nden<'y on effoct of inducing, § 1031, 
p. lOOt) 

Bias of wltnohs, 

Kfr4*<*t of, § 1031, p. 1073 
Weight of i>ositiv<* (»r negative tostimony im- 
palred by, ii KW, p. 1088 
Tertainty, un<‘ontroverted evldence, § 1038, p. 1008 
(3iarat*ter. 5 437 

<*ir<nims(antlal <»vlden<v, § 1030, pp. 1000-1104 
La<*k <»r. § 103t), p. 1104 

rieurne,ss, nnoontroverted oviden<*i\ § 1038, p. 1007 
<*ommnti knowledge. un<'ontradiote(l cvldeiice op- 
posed to, § .1038, p. KUKJ 

<*omparative weight <»f positive and negative evi- 
<i4*n<'e, H 1037, p. 1084 

of wltm^^ss, S 1034 

<"ontradl<‘t«iry testinumy, ii 1031, p. 1073 

Uelaflve weight glveii to, $ 1031, p. 1072 
('ontroIHng elTeet given (o partleiilar tostimony, § 
t<i31. p, 1070 

(’.<mvln<*ingne.ss, ini<*untrov<‘rted evidenco, § 1038, p. 

HHtS 

('orrolHirution, effw^t of, $ 1031, p. 1072 
(*re<liltlUty of witnc^ses, weight of positive or 
nogatlxe testlmony as aff<‘cted, § 1037, p. 1088 
<'umulutiv4‘ elTt*ot of. § l(i31, p, 1060, u, 40 
I)Hvasf*d porsoiis, statement of, 8 26<l 
Ih^eluratlons. 2t«>, pp. 1015-1022 

lU^tUmU 8 1016, p. 1043 

|)elltilt**ness, uiuumtrovertod evidence, § 1038, p. 

I><»gr4*4» of proof, ante 
Ik^iHKsithms, i 10.32 

IHreet evidencM* as prevulUng over conflicting or 
eontradietory testlmony, § l(i31, p. 1072 
DislwUef of <»ertaiu testlmony, effect of, § 1031, 
p. 1070 

Kutiality in nuinlH*r of wita<»ss<‘s, effeet of, § 1022, 
p. 1055 

Kauiviwal testlmony, relative weight givou to, § 
l(»3l, p. 1072 
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Weight of evidence—Continned, 

Ex parte affidavits, § 1032 

Experience of witness, consideration in deter¬ 
mining, § 1031, p. 1071, n. 62 
Bxperiments, similar acts or occurrences, § 592 
Bxpert testlmony, § 569, pp. 389-410 

Adding to by use of Standard treatises, § 573 
Byewitness testlmony, § 1031, p. 1072, n. 61 
Fitness to induce conviction, uncontradlcted evi¬ 
dence, § 1038, p. 1093 
Former evidence, § 402 
Handwritings, comparison of, § 621 
Cross-examination impairing, § 620 
Hostile witnesses, failure to rebut testlmony of, 
§ 1038, p. 1090, n. 82 

Human experience, uncontradlcted evidence op- 
posed to, i 1038, p. 1096 
Impossible evidence, § 1031, p. 1074 
Improbabllity, uncontroverted evidence, § 1038, p. 
1096 

Inconsistencies, consideration given to in deter¬ 
mining, § 1031, p. 1070, n. 48 
Inducing belief, dependency on effeet of, § 1031, p. 
1069 

Inferences, $ 568, pp. 381-388 
Information and belief, aflftdavits on, § 1032 
Inherent improbabllity, uncontroverted evidence, 
§ 1038, p. 1096 

Inherently Incredible evidence, § 1031, p. 1074 
Interest of witness, 

Bflfect of, § 1031, p. 1073 
Uncontradlcted evidence, § 1038, p. 1095 
I^ack of clrcumstantial evidence, § 1039, p. 1104 
Leading questions, answers to, § 1036 
liOg of vessel, § 1033, n. 95 

Long-past events, corroboration, § 1031, p. 1072, n. 
54 

Manner of giving uncontradlcted testlmony, effeet 
of, § 1038, p. 1098 

Manner of witnesses, consideration in determin¬ 
ing, § 1031, p. 1071 
Market value, explanation of, § 181 
Mathematies, weight as question of, § 1031, p. 
1068 

Memory of witnesses, ante 

Natural laws, uncontradlcted evidence contra ry 
to, § 1038, p. 1096 

Negative evidence, § 1037, pp. 1079-1089 
Comparative weight of, § 1037, p. 1084 
Objections, evidence which should be excluded on, 
§ 1034 

Opinion evidence, §§ 567-572, pp. 378-427 
Oonflicts in, § 572, p. 417 
Relative weight given to, § 1031, p. 1072 
Oral evidence, § 1033 

Oral testlmony, uncontradlcted evidence, § 1038, 
p. 1093 

Personal observation, witness testifying from, § 
1031, p. 1072 
Photographs, § 771 

Corroboration of uncontradlcted evidence by, 
§ 1038, p. 1093 n. 86 
rhysical facts and circumstances, 

Probative effeet, § 1031, p. 1074 
Uncontradicted evidence in conflict with, $ 
1038, p. 1093 



INDEX TO 

Welght of evidence—Continued, 

Physical laws, uncontroverted evidence contrary 
to, § 1038, p. 1096 

Pleading, applicability of evidence to as aflfecting, 
§ 1034 

Positive evidence, § 1037, pp. 1079-1089 

Comparative weight of, § 1037, p. 1084 
Positive testimony, § 1031, p. 1071 
Power of parties to produce evidence, weigbing 
in accordance with, § 1031, p. 1070 
Preponderance of evidence, distinguished, § 1016, 
p. 1043 

Reference to other testimony in determining, § 
1031, p. 1089, n. 40 

Rejection of express testimony in determining, § 
1031, p. 1071 

Relative improbability as affecting, § 1031, p. 
1071, n. 49 

Relative weight of particular types of testimony, 
§ 1031, p. 1072 

Relevancy as affected by, § 160 
Self-contradictory statements, uncontroverted evi¬ 
dence, § 1038, p. 1098 
Self-serving declarations, § 382, p. 1184 
Similar acts or occurrences, experiments, §§ 587, 
592 

Sincerity of witness, consideration of matters 
bearing on, in determining, § 1031, p. 1071 
Suppression of doeuments, effect of, § 156, p. 853 
Surreptitious introduction after exclusion on ob- 
jection, § 1034 

Suspicion as not outweighing uncontradicted evi¬ 
dence, § 1038, p. 1090, n. 82 
Truthfulness of witnesses, consideration in de- 
tennining, § 1031, p. 1071 
Uncontroverted evidence, § 1038, pp. 1089-1099 
Unimpeached evidence, § 1031, p. 1072 
Unsworn statuent, §§ 265-269, pp. 1015-1022 
Vagueness, uncontroverted evidence, § 1038, p. 

1098 

Variance, 

Testimony as aflfecting, § 1031, p. 1070, n. 43 
Uncontradicted evidence at variance with 
facts, § 1038, p. 1093 

Weaker evidence than that within power of party 
to produce, effect of, § 1035 
Written evidence, § 1033 

Weight sheets, carriers, admissibility in evidence, § 
732, p. 645 

Weights and measures, judicial notice of, § 102 

Wharves, expert testimony, value of wharf property, 
§ 545, p. 298 

Wheat, judicial notice, 

Market price of, § 101, p. 705 

Matters r^ating to raising of, § 29, p. 559 

When transit car, parol or extrinsic evidence, admis¬ 
sibility to Show meaning of term, § 962, p. 923 

Whiskey, expert testimony, value of, § 545, p. 313 

White basswood, extrinsic evidence as admissible to 
Show meaning, § 962, p. 927 

White oak timber, parol or extrinsic evidence, admis¬ 
sibility to Show meaning of term, § 962, p. 923 

Wholesale cost, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 962, pp. 923, 
927 

Wholesale dealers, judicial notice, § 29, p. 553 


EVIDENCE 

Widowhood, ancient doeuments, admissibility to 
prove, § 745 

Width, estimate of, admissibility, § 496 
Wigglesworth tables, proof of accuracy as essential 
to admission, § 719 

Wild anlmals, judicial notice relating to, § 87 
Will contest, admissions, admissibility as against co- 
parties, § 318, p. 1006 
Wills, 

Admissibility in evidence, § 732, p. 642 
Probate as essential, § 733, p. 648 
Admissions by, § 283, p. 1036 
Ancient doeuments, admissibility as, § 746, p. 663 
Best evidence, title to real property, 794 
Certified copies, proof by, § 652 
Defects rendering inadmissible, § 678 
Documentary evidence, private doeuments as in- 
cluding, § 623 

Expert testimony, capability of making, § 535 
Hearsay as to, § 194, p. 035 

Death of declarant as rendering admissible, 
§205 

Opinion evidence, capacity to exeeute, § 507, p. 
178 

Parol or extrinsic evidence, 

Admissibility to prove oontents, § 702, p. 723 
Conclusiveness of reeord of, § 866 
Recollection of witness to signature, probability 
in respect of, § 1026, p. 1063 
Res gestae, acts and de<*laration.s at time of 
preparation as admissible as part of, § 411, p. 
32, n. 97 

Secondaiy evidence, 

Copies exolnded as, § 814 
Loss or destruction of as ground for admi.s- 
sion, § 826 

Self-serving declarations, ro<‘itals in, § 216, ]). 
950, n. 31 

Winds, 

Judicial notice of, § 73, n. 54 
Speed of, estimate as to as adini.ssihle, § 409, p. 
155 

Wine, expert testimony, ownor as qualilicd to testify 
to value of, § 545, p. 318 

Winter months, extrinsic evidence as adini.ssihle to 
Show meaning, § 062, p. 027 

Wire tapping, competency of evidence obtained by, § 
187, n. 43 

With reasonable dispateh, parol or oxtrinsi<* evidence 
as admissible to show meaning of term, § 0(J2, p. 
923 

Withdrawal, 

Admission, § 272, p. 1025 
Judicial admission, 

Oounsel, § 361, p. 1138 
Uiscretion of court as to, § 299 
Withbolding evidence, presumptious arising, § 156, pp. 
847-863 

Without damage, parol or extrinsic evidence as ad¬ 
missible to Show meaning of term, § 062, p. 023 
Without time limit, extrinsic evidence as admissible 
to sbow meaning of term, § 062, p. 027 
Witnesses, 

Adverse party called as, conclusiveness of testi¬ 
mony, § 1040, p. 1107 

Oontradiction of own witness, § 1040, p. 1106 
Credibility of witnesses, ante 
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W pltH—C\)ntlnned, 

Socondary oTldoiee aa to oontenta af, loaa or 
dcHtPuctlon aa ffEonnd for admlaalon, i 82T 
>^rltton adminnlona, H 282-284, ppi. 1082-1088 
AgontH, 9 868 

AHKOHimioutH. i 283, p. 1084 
Kiitlro HtalMnent, rlght to ahow, ( 376 
IiidorHement, g 283, p. 1038 
InofToctlvo documeut, | 284 
Ix^tlor, 9 288, p. 1033 
Mmoranda, 9 283, p. 1033 
PnimlHMOry noto na, 9 288, p. 1088 
Procif of, 9 371 
fellaxintiiiT, 

AdmlHalon of algnatare Imt dAniiLi of atate- 
niout, I 282 
Neceiwltj, f 284 
Tax roturnH, 9 283, p. 1084 
T(‘lpaiiim, 9 283, p. 1034 
TTndotivorod docnimcnta, 9 284 
WclRht of, 9 382, p. 1170 
Wrlttfu cvidoni*o, 

lU^t ovldoucro, atatna of, 9 786 
Purol ovldonco aocondary to^ 99 785-812, pp. 710- 
745 

Ammiit, 9 702, p. 720 
A(*(mniry of writliiK, 9 7BG 
AdmlwlouH an to nuittcra erldcnced by wrlt- 
iugK or rocorda, 9 788 
ItcMilcH of acronnt, 9 702, p. 720 
Itoundary, 9 708 
(Tollntoral wrltlna, 9 787 
('ortKirato rooordtt, 9 810^ pp. 741-746 
Ihdivopy, 9 802 
KIiH»tlciu, I MDO 

KxcUiHlon of parol evldonce whcre wrltten 
OXlKtH, 9 7K0 
Poroiffu Inw, 9 801 
(Soiioral nilo iih Io, 9 786 
lu(l(*pcMicl(*iil nK*ollecUon of wltnesa, f 786 
UXloi\ 9 702, lu 710 
Jiimituticau of nilo na to, § 786 
NowKpaiiorH, 9 806 
NolictHi, 9 702, 11. 720 
(Mllidal rocordH and docnxnents, 9 668 
Purticiilar farlM and ti*umiuctloiiB, 91 703-80S, 
PII* 72*l-73;i 

Pnyiac^it, 9 802 

l^rfomiaiipo of «iiitrart, 9 702, p. 718 
Pliotoifrnjih, 9 71)2, p. 722 
rubllc WPltlnUH, 99 801-806 
Uallrotul Gouipuny nilo^ 9 702, p. 722 
KatlKfnctory naturo of wrltlng; 9 786 
a\*l«*i;raiuH, 9 702, lu 710 
Titio to roul OHtutG, 9 704 
VolumlnoiiH wpltlnga and recorda, provlng 
IH*HUltK of, 9 780 

WrllliigH uot wltliln nile, 9 702, p. 724 
Prliiiary t*vldwM*o, writlugM oonatltutlng, 9 786 
WflKlit «Ivoii U», 9 1633 
Wrltlini itiKtnimoiitH, 
l^nwuinpilouH, 

<l(»utiliu>iii*HH, valldlty and regtuanty, 9 100, p. 


KwiwUxiAo «f foutcntii, I ITO, p. 
TTnkwtttiKliiiR ot languoge naed Ia, admUalbmtj 
o£ ovldtnco os to, i 401 



INDEX TO EYIDENCE 


Written statements, 

Admission of, § 272, p. 1023 
Declarations, 


Intent. 5 256 , w f 

Matters of public and general interest, § 


Pedigree, § 232, p. 980 
Declarations against interest, § 224 
Hearsay, § 194, pp. 930-937 

Independently relevant nnswom statements as 
admissible, § 240 

Judicial admission, § 300, p. 1069 
Wrong, character, admissibility of evidence as to 
where action Involves charge of wrong, § 426, 


X-ray examination, expert testimony, $ 637, p. 264 
Resuit of, § 536, p. 260 
X-ray photographs, 

Authentication, § 712, p. 616 
Judicial notice, taking of in hospitals, S 29, p. 
549, n. 95 

Materlality, admissibiUty as requiring, { 712, p. 
615 

Opinion evidence as to, { 646, p. 333 


X-ray t^otographs—Oontinued, ^ ^ ^ 

Parol evidence, admissibility to prove fact sbown 
by, § 792, p. 722 

Physical injuries, admissibility to on questlon of, 
§ 712, pp. 615-618 

X-rays, judicial notice, use of, § 81, p. 673 
Yachting, judicial notice of, § 83 

Yardmasters. expert testimony, railroad matters, § 
544, p. 278 

Yards, railroads, expert testimony respecting opera- 
tion of, § 644, p. 274 

Year Book, race borses, entries in as admissible on 
correction of age, § 725 

Y. M. O. A., judicial notice of, § 91, p. 688, n. 51 
VAii-ne* nprsons. iudicial notice, facts relating to, § 


80, p. 670 

Zinc, extrinsic evidence as admissible to show mean- 
Ing, § 962, p. 927 

Zoning commissioners, presumptions, regularity of of- 
ficial acts, § 146, p. 815 

Zoning ordinances, expert testimony, benefits of, 
weight of opinion, § 509, p. 410 


Bnd op Voltjmhs 
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